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NMpaBoBas MbICJIb: MCTOPUA U COBPEMEHHOCTb

Nob6asnbHbIN IKOHOMUYECKUN KPU3UC:
HOBble MEXaHU3Mbl peryampoBaHuA
douHaHCOBbIX U OIOAKEeTHbIX
OTHOLUEHUN

H.C. Kpbinosa

BeAYLWUN Hay4YHbI COTpPyAHMK MHcTuTyTa rocymapctea v npaBa PAH, pnokTop topuanyeckunx
Hayk. Agpec: Poccuiickaa ®epepauun, 119991, Mocksa, yn. 3namenka, 10. E-mail: ninelkrylova@
mail.ru

AHHOTauusa

DUHAHCOBBIA KPU3NC — 3TO BaXKHbIA KatanuaaTop, CMOoCO6CTBYIOWMI BbIpaboTKe OBLMX MPUHLMMOB
1 MpaBwn OCYLLIECTBEHUA TOCYAAPCTBOM (PMHAHCOBBIX Y SKOHOMUYECKUX (hyHKLUMIA. Bce npoxoauBlune
B MCTOPUMN YenoBeYeCcTBa KPU3NChbl UMENV OONTrOBpeMeHHble nocneactemA. OgHa n3 rmaBHbIX 0COOeH-
HocTew dmHaHcoBoro Kpuanca 2008-2009 rr. B TOM, YTO OH NMPOXOAMN B yCNoBMAX rmobannsaumun. 3to
crnocobcTBOBANO NpoueccaM rapmMoHU3aumMmn 1 CTaHAapTU3aumMmn perynmpoBaHna oMHaHCOBbBIX OTHOLLEe-
HUN. Kpnaunc BbIABUIT TEHAEHLUMIO K YCUITEHUIO B3aVIMOAENCTBNA 1 B3aMMO3aBMCUMOCTY roCyaapcTB B UX
CTPEMIEHUV NPEOAONETL KPU3NC Uin ocnabuTb ero nocneacTsua. CoTpyaHMYECTBO OCYLLECTBMAMNOCH Ha
pernoHanbHOM 1 yHUBEpPCanbHOM MeXAyHapoAHbIX ypoBHAX. CO3AaHHbIe BO BPEMA KpM3nca MexaHU3mbl
N CTaHAapTbl He 6bINN CBEPHYThI MOC/e OKOHYaHMA Kpu3nca M Hayana BOCCTaHOBUTENbHOIO nepuoaa.
ABTOp nccnepyeT npakTuky EBponeiickoro Cotosa (EC) B obnacTu co3aaHna HOBbIX CTaHAAPTOB U Mexa-
HU3MOB (DMHAHCOBON CTabunm3aumn. PaccmaTpuBaloTcA NOSIOXKEHNA HOBOro ouckanbHoro nakra. [oBo-
puTcA 06 yupexxaeHnn EBponeinckoro ctabunmsaunoHHOro MexaHmama, yKpenseHum ponn Eesponerickoro
ueHTpanbHoro 6aHka. OcsewaeTtca aeATenbHocTb EC B 06nactn 60pbbbl C YKNOHEHWEM OT ynnaThbl Ha-
noros n ogpopamu. OTMeYaeTCA TeHAEHUMA K YCUTIEHWIO AEATENbHOCTU MEXAYHaPOAHbIX OpraHn3aumin
1 06 beAMHEHU B pelleHnn 3agay ouHaHcoBon ctabunuaaumn. OceellaeTcA BONPOC O CO34aHUN Mexa-
HM3Ma aBToMartuyeckoro obmeHa nHgopmaumen (FATCA). Kpuanc BbIABUMN TEHAEHUMIO K YKPEMNSIEHWIO
pPONV KOHCTUTYLIMOHHO-MPABOBbIX MEXaHM3MOB B PELLEHUN BO3HMKLLUMX B XOAE Kpu3nuca hHaHCOBO-3KO-
HOMMYECKUX npobnem. B ctaTbe roBoputcA 0 BO3pOCLUENA PONU NPeACcTaBUTENbHbIX OPraHOB B PeLleHnn
610KETHBIX BOMPOCOB, 06 aKTUBU3aLMN MHCTUTYTOB KOHCTUTYLIMOHHOTO Npasocyava u np. B pesynbTate
ncenenoBaHna aBTop NPUXOAUT K BbIBOAY, YTO B MEPMOZ, rMobanbHOro Kpusmca 3Ha4MTenbHO YKpenuimch
B3aMMOCBA3N U B3aUMO3aBUCKMMOCTb HaAHALMOHAIbHbIX Y HAUMOHANbHbIX CTaHAApTOB U MEeXaHW3MOB
mHaHcoBOro perynMpoBaHna. Kpusnc BbIABMN TakXXe TECHYK CBA3b MeXAY TaKMMW ABMEHVAMM, Kak
npaso, hMHaHChI 1 3KOHOMMKA. HapylueHne npaBoBbIX NPeAnncaHni, ycTaHaBnmBaroLwmx obasarenbHbie
npasuna v NPUHUMMbI MPUHATUA (PUHAHCOBBIX 1 BIOXKETHBIX PELLUEHU, YPeBaTO CEePbE3HbIMU IKOHOMU-
YECKUMU 1 (PMHAHCOBbBIMW NOCNEACTBUAMMU. B 3TOM — ypoKu 1 fonroBpeMeHHble NocneacTBmA rnobans-
HOro 3KOHOMUYecKoro Kpusuca 2008-2009 rr.

KnrouyeBblie cnosa

6100KeT, (hMHaHCbI, cTabunusaumA, KpUsne, CTaHaapTbl, Mexanu3ambl, EC, KOHCTUTYLMA, MeXayHapoaHble
opraHnsauum n o6beguHeHNnsa




H.C. Kpbinosa. [nobarsibHbivi 9KOHOMUHECKII KPUSKC...

DaxThl MUPOBOIT CTOPUM YOEHUTETBHO JOKA3bIBAIOT, YTO KPUSWCHI CIY>KAT BaXKHBIM Ka-
TaJIN3aTOPOM, CIIOCOOCTBYIONINMM BBIPaOOTKe OOLIVMX IIPUHIIUIIOB U IPABUI OCYIeCTBICHUA
OTJIE/TbHBIMY TOCY/IApCTBAMY CBOMX (DMHAHCOBBIX M 9KOHOMMYecKux QyHkimit. Hu ogyh us
KPU3UCOB He MPOXOAUI 6eCCIefHO It CTPYKTYPhI, OpraHusauuy u GopM JeATeTbHOCTI TO-
cypapcTs. KaXziplit 13 HUX MIMeTT O/ITOBPeMEHHbIe IOC/IeCTBIA.

VisBecTHbIil aMepukaHcKuit akoHomncT Kenner Porod¢ B kuure «Ha ator pas Bce 6yzer
HO-IPyroMy: BOCeMb BeKOB (hpiHaHCOBOrO OespaccyncTa» BMecTe ¢ Kapmen PeitHxapr nccre-
myeT (pMHAHCOBbIe KPUSNCHI IIOCTEAHNX JBYX CTONIETUI B 66 CTpaHaX Ha IIATY KOHTVHEHTaX'.
OH pacckaspiBaeT 0 fieonTax TOCyAapCTB, pasBajaX CPEJHEBEKOBBIX NEHEXHBIX CHCTEM,
Kpusuce unoreyHerx obmurarmit B CIITA. Kax/plit pas, TOBOPUT aBTOP, MIOAU HAJCIOTCS, YTO
UM YAACTCs M36€KaTh IIOBTOPEHMS OLIMOOK IIPOIIIOTO, U KaXK/bIil Pa3 9TO OKa3bIBAETCS 3a-
omyxpnennem. ITo muennio K. Porodda, kpusuc — 9T0 HACTONBKO 9KCTPEMA/IbHOE SIBJIEHNIE,
YTO €ro IIOC/IEHCTBIUA OCTAIOTCA B ICTOPUY, JaXKe e/ Apyras MHPOpMaIyisg He COXPaHAETCA.
OH npuiIen K BBIBORY, YTO Y KOKIOTO M3 HUX MMEIOTCS CTOMb Creluduyeckye XapakTepu-
CTMKI, YTO OH OCTaBJIAE€T IUIAHTCKIII OTIIEYAaTOK Ha BCEJ KM3HM; BCe PABHO KaK OTPOMHDIN
IMHO3aBP — OH JJaBHO YMeD, a Bbl BUJNTE OTIIEYATOK €r0 HOTH.

MsBecTHO, uTO 3KOHOMMYecKuit Kpusuc 30-x rofoB XX B. IPUBEJL K CO3/IaHNIO IIOCTOSIHHO-
rO MeXaHM3Ma FOCYJaPCTBEHHOIO PEryIMpOBaHysi 9KOHOMUKI. BaxkHeriryio ponp B 061iem
00beMe IKOHOMUIECKOI [ESTEIBHOCTI TOCYAAPCTBA 3aHSIO PEryInpoBaHMe C HOMOIIBIO
OI0I>KeTa, HaJIOTOB M MHBIX (MHAHCOBBIX METOROB. TeopeTudecku Bce 3TV MOAXOADI OBUIN BbI-
paxeHsl B fokTpuHe J>xona MeitHappa Keiinca. Ero upen cmy>xummu ocHOBOIT puHaHCOBO-
5KOHOMMYECKON MOMUTUKM, KOTOPas B TeYeHME MHOTUX JIeCATUIETUII IPOBOJM/IACH IIPABY-
TeNIbCTBAMM BeyIIMX TOCYAapCTB MMpa.

OpHa 13 IIaBHBIX 0COOEHHOCTEN HBIHEIIHETO (PMHAHCOBO-9KOHOMIYECKOTO KPU3ICA CO-
CTOs/Ia B TOM, YTO OH IIPOXOAWI B YCIOBMAX Iobamusanyu. ITO BO MHOTOM CIOCOOCTBO-
BaJIO IIpoIleccaM FapMOHM3ALMU U CTAaHAAPTU3ALUY PETYINPOBAHNA B Pa3IMYHBIX 00/1aCcTAX
0061IecTBEHHOIT JKU3HM, B TOM 4NCIIe B chepe GUHAHCOBOI 1 OIOIKETHON MOnMuUTuKu. Iio-
6anusanus oberdynna BoIpaboTKy OOILIMX IIPABUIT M HOPM, PEI/TAMEHTUPYIOIIUX OTHOIIEHIS
rOCYZiapcTB B 0671acTy (PMHAHCOBBIX U OIO/PKETHBIX OTHOIIEHMIL, CIOCOOCTBOBAIA CO3JAHUIO
MeXaHM3Ma [IOCTOAHHOTO COTPYAHMYECTBA FTOCYHApCTB B 9TOM cdepe.

Kpnsic BbIABIII TeHAEHIINIO K aKTUBU3ALIMI COTPYSHIYECTBA U KOOTIEPAI[IY TOCYAApCTB,
OCYIIECTB/IAEMBIX B IIOMCKaX BBIXOJa M3 KPUTUYECKON CUTyallMM, B CTPEM/IEHUU TIPEOTO-
JTIeTb MM OCTMabUTh HeTaTMBHBIE ITOCENCTBYA /11 SKOHOMMYECKOTO 1 COIMAIbHOTO PasBU-
THs. DTO Kacaloch COTPYJHNYECTBA TOCYapCcTB Ha pernoHanpHoM (EBpomerickuit Coios) n
YHUBEPCAIbBHOM MeX/YHApOIHBIX ypOBH:X. Kpnsuc ybeanrenpHo mMoKasal, 4TO B YCIOBUAX
rnobanusaryu u GOPMUPOBAHISI MIPOBOTO PIHKA He IIPeCTAB/IIeTCsI BO3MOYKHBIM PelaTh
(bMHAHCOBO-9KOHOMIYECKIE BOIPOCHI JIVIIb Ha YPOBHE OTHEIbHBIX TOCyfapcTB. TombKo nx
COTPYLHMYECTBO U OOBEAMHEHNE YCUIUIT MOYXKET CIIOCOOCTBOBATD PeLIeHNI0 IIPO6/IeM 1 BbI-
xonmy us Kpmauca. Kpusuc, roBopui B cBoeM BBICTYIUIeHVM Ha [leTepOyprckoM skoHOMMYe-
ckoM ¢opyme B nioHe 2011 1. B. May, mocTaBujI BOIIPOC O HOBOJI MO/ ITT0OATBHOTO 9KOHO-
MHYECKOTO PeTy/IMpOBaHuA’.

TeHpieHINA K YCUIEHUIO B3aMMOJEIICTBUA U COTPYAHMYECTBA TOCYAAPCTB B 00acTn du-
HAHCOBDIX OTHOILIEHMI, OTYETANBO IPOABUBIIAACA B NIEPUOJ, KPU3MCA, IPOJOIKaNach 1 Mo-
C7le ero OKOHYAHMA ¥ Hauajla BOCCTAHOBUTENbHOTO Nepnofa. Cos3jaHHbIe BO BpeMsA KpMU3uca

' Vurepsbio K. Porogda rasere «Begomoctu» Ha «Dopyme Poccnsn-2012», opranusosanHoM CoepbaHkom
n «Tpoitka guanor». Cm.: Bemomoctn. 1912. 11 mapra.

2 Cm.: Begomoctn. 2011. 20 mioHs.
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MeXaHU3MbI U CTAaHAAPTHI (PYHAHCOBOTO PeryaMpoBaHus He Obumn cBepHYTH. OHU IMPHO6-
pe/u IOCTOAHHBIN XapakTep. SIpKuMM IpUMepOM, CBUJIETeIbCTBYIOIUM O JIMCTBUM 3TOM
JONroBpeMeHHOI TeHeH1uy, ApnsAeTcsa Espomnericknit Coros. B pesynbTaTe akTMBHOTO U CH-
CTEMATMIECKOTO COTPYAHIYECTBA TOCyHapCcTB — 4aeHoB EBpormerickoro Coro3a B TOIBI KpH-
31ca OBUIN 3HAUMTENbHO OOHOBIIEHBI M YKPeIUIEHBI IIPAaBIIa M IPMHIVIIBL, JIeKalllyie B OCHOBE
OI0KETHOI 11 PUHAHCOBOI MONUTUKY 0O BENHEHISL.

IToHATHO, 4TO HAavYaBIIAsCA B CepefyHe IPOLIJIOTO BeKa eBPOIeiiCKasa MHTerpanysa cama
1o cebe Croco6CTBOBAIA CO3[aHNIO eAHOOOPA3HbIX IPUHIUIIOB U TIPABIII, OIpele/IABIINX
IesITeNIbHOCTD TOCYAAPCTB-YIEHOB B 00/1aCTII 9KOHOMUYECKOTO, B TOM YICTIe ¥ PUHAHCOBOTO,
perypoBaHusi. Y>ke B OCHOBOIIO/IAraolieM MaaCcTPUXTCKOM JOTOBOPEe OBUIN YCTAaHOBJIEHBI
KpUTepUY, KOTOPBIM JIO/DKHA ObIIa COOTBETCTBOBATh OIO/KeTHaA M (PMHAHCOBAs IOMMTHUKA
cTpaH-wieHOB. COIZIACHO ero MOMOKeHMSIM BeuunT OmKeTa He SO/DKeH OBUT IIPEBBIIIATh
3% BBII, ypoBeHb TOCyJapCTBEHHOTO Jjoara — He Bbime 60%.

®ynancoBblit Kpusuc 2008-2009 IT. BBIABMHY 3afa4y co3faHus 3¢ (eKTUBHOIO Mexa-
HI3Ma OI0/PKeTHO-(pUHAHCOBOTO PErylInpOBaHIisI HA OJJHO 13 IEPBbIX MECT B COTPYJHUYECTBE
rocygapcts — wieHoB EC. Droro Tpe6oBamy BO3HUKIINE B CBA3M C KPU3UCOM IPOOIEMBI
610mKeTHOro JeINTa, HEKOHTPONIMPYEMOTO POCTa TOCYAAPCTBEHHOTO JOJra U HAJIOrOB.
B 3Trx ycnmoBusix c6amaHCMPOBAHHBIN OIOIKET CTAHOBU/ICS BaXKHENIIIIEN IPeIIIOChIIKOM CO-
IIVaJIbHOTO U1 9KOHOMIYECKOTO Pa3BUTHA, TapaHTHell CTaOMIbHOCTY 9KOHOMIYECKO U CO-
IVaTbHO-TIOTUTUYECKOIT )KM3HY B LielloM. PemreHne mpo6meM O6I0[PKETHOTO PeryIMpOBaHNUsA
B aHTMKpu3ucHoi nomutruke EC mpmobpeno mpmoputeTHbI Xapaktep. He ymeHbIMmIoch
3HaueHMe ITUX pobdreM 1 nocre Boixofa crpad EC us xpusmnca. 3ajadn 1o co3gaHmnio 00HOB-
JIeHHOJI S5KOHOMUKY BBI3BIBA/IN TOTPEOHOCTD B IIPOJIO/KEHNY aKTUBHOTO MEXXTOCYIapCTBEeH-
HOTO COTPYAHMYECTBA B OI0/PKeTHOIT cepe. YKpervieH e IIPaBuil U IPUHIIUIIOB OI0/PKETHOTO
PeTyIMpoBaHMA CTalO OHMM 13 OCHOBHBIX HaIllpaB/IeHMiT Koonepaunu ctpad — 4neHos EC.

Vpnes popmmpoBaHuA eaMHOro GIO/PKETHOTO COI03a ObITa BBIABMHYTA KaHIIEpoM lep-
mannu A. Mepxkens u 6biBunM npesupgentom Opannnu H. Capkosu. B coBmecTHOM mucbme
npesugenty EC B gexabpe 2011 I. OHU M3/IOXI/IN KOHKPETHBIE TIPEMIOKEHNST 06 aBTOMATH-
YeCKUX CAHKIVAX MPOTYUB CTPaH, He BBINOTHAIIINX B3ATbIe Ha ce0s1 00sA3aTeNbCTBa IO pas-
Mepy AeduLuTa TOCyAapCTBEHHOTO O0/KeTa. ABTOPBI IIOC/IAHNS, B YaCTHOCTH, HACTAUBA/IN
Ha TOM, YTOOBI B KOHCTUTYLMI CTPAH €BPO30HBI ObUIO 3aMKCHPOBAHO «30/I0TOE IIPABUJION,
IpefycMaTpuBalee 06s3aTeNbCTBa TOCYAPCTB 110 pasMepy Ae(PUIIUTOB ¥ PacXofoB Iocy-
mapcTBeHHOro Oromxeta. [Ipu o6cyXaeHnu mpoexra goroopa Ha cammure A. Mepkens ro-
BOpIJIA O CO3JAaHMN OIO[PKETHOIO COI03a JyIA €BPO, KOTOPBIL B TO ke BpeMs NO/DKeH CTaTb
COI030M CTaOMIBHOCTH.

Hosblit puckanpHblil makT — JJoroBop cTabunibHOCTH, KoopayHanuy 1 yrupasneHus (The
Treaty on Stability, Coordination and Governance in the Economic and Monetary Union —
TSCG) — 6pu1 nopgmican 2 mapta 2012 1. OH sABWICA IEPBBIM B VICTOPUY efyHOI EBporibt
coryalleHeM, B KOTopoM rocyaapcrsa — wieHbl EC 6panu Ha cebs sKecTKme 06s13aTe/IbCTBa
COOJTIOZATh «30/I0TOE ITPABI/IO» OIOMPKETHOI AUCHMIUINHEL 1o MHeHMIo KaHIIepa lepmann,
HOJTIMCaHMe JOTOBOPA CTAJIo IIOBOPOTHBIM MOMeHTOM B uctopuu EC.

Llestb HOBOTO JJOTOBOPA COCTOSIA B TOM, YTOOBI YKPENUTh 9KOHOMUYECKHE OCHOBBI CO-
1032 U IIPUHSATD CBOJ IIPABWI, YCUINBAOLINX OIOKETHYIO HUCIUIUINHY, KOOPAVHALIIIO 9KO-
HOMMYECKOJ ITONMTHKN U yIpaBjieHe B eBpo3oHe’. TeM caMbIM ITpefIIonaranoch HOAAepKaTh
IOCTVDKEHME COI030M LieJIelt 9KOHOMUYECKOTO POCTA, 3aHATOCTH, KOHKYPEHTOCIIOCOOHOCTH 1
COLMa/IbHOTO COITIAcK:A B 00IeCTBe.

* Cm.: Begomoctu. 2012. 5 mapra.
* http://www.bverfg.de|entscheidungen|rs20120912 2bvr 1390112en.html
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JJoroBop ycTaHaBnIMBaeT IpaBWUIa, KOTOPBIM J[O/DKHBI CI€[OBATh HOTOBAPMBAOIMEC
cropoHbl. OHO U3 HUX 005A3bIBaeT IIPABUTENHCTBO OTOBAPUBAIOLIEICA CTOPOHBI COOMIOATh
IIPMHINI COATAaHCUPOBAHHOCTH OI0/pKeTa: GIOIKeT JO/KeH ObITh cOamaHCpOoBaH mnbo co-
CTaBJICH C IIPeBbIIICHNEM JO0XO[0B HaJ, pacxofamu. HiyokH:AA rpannia geduuura OomKera
mo/mkHa cocTaBnATh 0,5% BBII. JloroBop momyckaeT BpeMeHHOe OTCTYIIJIEH)E OT 3TOTO Ipa-
BIJIA, HO TO/BKO B MCK/TIOYMTENbHBIX 06CTOATeNbCTBAX. EC/M rocyfapcTBeHHDII JOT 3Ha-
4ypTenbHO HIbke 60% BBII u puck mis fonrocpodHol cTabMIbHOCTY ITyOMYHBIX (PMHAHCOB
ABJIAETCSA HUSKUM, TO HUSIIAA TPaHMIA JeUIINTA MOXKET JOCTUTATh feuiyuTa He Bbiure 1%
BBII. B cny4ae 3HauYMTENIbHOTO OTCTYIJIEHMs OT KPUTEPMEB, YCTAHOBJIEHHBIX JOTOBOPOM,
MeXaHV3M KOPPeKIUY BKIIOYAeTCS aBTOMATMYECKV. DTOT MeXaHU3M IIpefonaraeT o6:A3a-
TENbCTBO JOTOBAPMBAOIIEIICA CTOPOHDI OCYIECTBUTD MEPDI I MCIIPAB/IEHNA OTCTYIICHNIA
B Te4YeHNe YCTAaHOB/IEHHOTO CPOKa.

JIoroBOp ycTaHABIMBAET, YTO T MPABI/IA JO/DKHBL OBITH 3aKPEIIEHbl B HALVOHAIBHOM
IIpaBe TOCYHapCTB-WICHOB ITyTeM HPUHATYA HOIOKEHWI, IMEIMNX 00543aTe/NbHYI0 CUTY U
IIOCTOSIHHBIIT XapaKTep, IPeANOYTUTeIbHO KOHCTUTYLIMOHHBIX, 11060 KaKUM-TH60 MHBIM 06-
pa3oM, rapaHTHPYIOLWIMM IIO/THOE YBa)KeHe ¥ IPUBEP>KeHHOCTb ITNX ITOTI0’KEHNIT BCeMy Ha-
IVIOHAJIbHOMY OI0I)KETHOMY IPOL[eCCYy.

B cryvae HeuCIOMHEHVS 9TUX MTOMOXKEHNIT [ieno JO/DKHO ObiTh mepenano B Cyx EC. Pe-
IIeHNe CyAa o0s13aTeNbHO Il CTOPOH mporjecca. Ecmm ke Kakasi-m6o [OroBapyBaroIasicst
CTOpOHA He MPUHATA HeOOXOIMMbIX Mep JIA UCIIOTHEHNA PeIleHNs CYHa, Be/o JOKHO ObITh
HepefiaHo CyAy ¢ TpebOBaHMEM NpUMeHeHNs (PMHAHCOBBIX CAHKIUIL, ICXOM U3 KPUTEPUEB,
ycraHOB/IeHHBIX EBpomneiickoii komuccuent. Ecmm cyp coyTeT, 94TO I0rOBapMBaOIasAcsa CTO-
POHa He COOTIOfIaeT €ro pelleHNs, OH MOXKeT HaJIOKUTh mTpad. Pasmep mrpada He MoxeT
npesbimars 0,1% BBII.

HoBbIiT HOroBop cepbe3HO M3MEHWI TIOJIOKEHN: JIeICTBOBABIIero o sToro Ilakra cra-
6unbHOCTM U pocTa 1997 1. (Stability and Growth Pact). IIpaBuna, ycTaHOBIEHHbIE IPEXKHUM
COITIallleHMeM, HOCU/IY PEKOMEH/IaTe/IbHbIN XapakTep. EBpokomuccun u EBpomneiickomy coBeTy
OBUIO TIPEFOCTAB/IEHO IIPABO fABATh peKoMeHpaumy crpaHam — wienaMm EC B cywae, eciit pas-
Mep feduuuTa 6r0/KeTa MM YPOBEHb FOCYAApCTBEHHOTO O/ITa B HUX ITPEBbIIIaj yCTaHOBJIEH-
Hble B 1TakTe HopMbl. OIIHAKO ellle 32 HECKOJIbKO JIET [0 Hayajla KpU3yca CTajo fACHO, YTO YC/Io-
BUSI COIVIAILIEHVIsI OBUIY Cepbe3HO HapylreHsl. [Tokasares roCyAapCTBEHHOTO JO/ITa HEKOTOPBIX
CTpaH IPEeBLICUIIY YCTAHOBJICHHBIE JOTOBOPOM HOPMBI ITOYTH B [iBa pasa. Jeduuut 6omxera
CTaHOBWICS Bce 6oree 3ameTHbIM. Kak BUiHO 13 aHa/mM3a MOI0XKeHMT HoBOro PucKaabHOro
[IaKTa, OH 3HAYUTEJIBHO Y>KeCTOYII TpeOoBaHuA K rocyfapcTsam — wieHaM EC.

Cammut EC B deBpane 2012 1. yupennn Takxe HOBbII EBpomeiickmii cTabuInsanyoH-
Hblit MexaHusM (European Stability Mechanism, ESM). On samensier EBpomericknit ¢poHp,
¢dunancosoit crabunpaocTr (EFSF). Pasmep HOBOTO cTabmmmsanmoHHOro GoHIa COCTABISIET
700 munmappos espo. [IpennasHadenre ESM cocrosno B ToM, 4TO6bI KpeJUTOBATh IOCY-
[apCTBa, KOTOPbIe COITIACATCA MPOBOAUTb CTPOryI0 OIOPKeTHYI0 momnTuky. Ero sajasa —
OKa3bIBaTh MOAJEP)KKY HAIMIOHATIbHBIM PBIHKAM 3a CYeT IIpefocTaBieHns KpeauTos. C ero
IIOMOMIBIO TTPEJIIONaraeTcsl JOOUThCA TaKoKe MOfIep>KaHUA POCTa SKOHOMMKHU U 3aHATOCTH
HaceneHys1. Torn-meHemxkmenT ECM oduunanbHo mpuctymmn K pabore B oktsiope 2012 .
Yenamu coseta ynpasyaomux ECM cramn MyHucTpbl ¢punancos crpa EC. Vx nHayrypa-
s cocrosinach B JIrokceMOypre.

B rozpr kpusiuca 3sHAYNTENTPHO aKTUBM3NMPOBAIach AesiTenbHOCTh EC B 06/1acTH HajIoro-
BOTO perynnposaHys. [apMOHM3anyA HATOTOBBIX CUCTEM TPAJUIIMOHHO ABJAETCA OTHNM U3
OCHOBHBIX Hanpasnenuii gesrenbHocTy EC. Kpusuc npusern X ycuneHno Toro HalpasieHus
HAJIOTOBOJ1 OJIUTHUKY, KOTOPOE KacaeTcst 60pbOBI C YKIOHEHNEM OT YIIIAThl HaJIOroB 1 o¢Io-
pamu. IIpu ocymiecTBIeHN CBOeI AeATeNbHOCTI B aToit obmactu EC onmpaercs Ha coTpyn-
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HIYECTBO C TaKMMI MEXIYHapOmHbIMM opraHusanysamy, kak G20 m O9CP. B ocHose Bcex
HaMmedaeMbIX Mep — 1maH ODCP, KoTopblit pefonaraeT 06:43aTe/bHYIO YIIaTy TPaHCHA-
L[IOHAJIbHBIMY KOPIIOPALIVSIMI MECTHBIX HAJIOTOB HA TIOOYI0 IIPUOBIIb OT MIPOJAX B CTPaHe,
a TaKXKe OCYILEeCTB/IEHNE APYIUX Mep B 00/IACTH HATIOTO0OI0XKEHNsT, KOTOPBIE OTPAHUYNBAIOT
BO3MOYKHOCTY YK/JIOHEHN: OT YIIJIaThl HAa/IOTOB.

Yeunennio nurerpanuy EC B rofbl Kpusuca croco6CcTBOBaI MEpPBI, CBS3aHHbIE C CO37a-
HueM 6aHKOBCKOTO coro3a. Vyes 6bu1a BeigBuHyTa Ha cammute EC B mioHe 2012 1. Co3gaHue
TAaKOTo MeXaHM3Ma JO/DKHO 6b110 nossomuTb EC penraTs hvHaHCOBbBIE TPOOIEMBI OT/ETbHBIX
CTpaH, B TOM 4MCIe — CIIacaTh OaHKM HANPAMYIO 13 €BPOIeEICKOro GoHAa, MUHYS HAINO-
HajibHBIe 610/KeTsr. Ha caMmmuTe 6bI1a JOCTUTHYTA JOTOBOPEHHOCTD O HEOOXOAMMOCTH YeT-
KOTO OTIpefieNIeHN s CPOKOB U 9TAIIOB 3aBepIIEeHNA «eIHOTO SKOHOMIYECKOTO I MOHETapHOTO
6moka». PopmrpoBaHie 6aHKOBCKOrO COo3a Hadanoch B stHBape 2013 1. B kauecTBe mepBoit
CTYIIeHU IIPeAIoNarajgoch Hagenuts EBpomericknit nentpanpuelit 6aHk (EIB) momHoMmouns-
M TIO Ha/I30PY 3a eBPOIIeIICKMMY OaHKaMI.

B 2013 r. EIb Havan MacmTabHyI0 peBU3Ni0 6aHKOB eBpO30HBI. OH 00BSBII, YTO B XOfiE
IIPOBEPKU Oy/eT faHa OLIEHKA COCTOsIHMS GaHKOBCKOII CCTeMBbI eBpOo30HBL. I[IpoBepke mopye-
xar 130 KkpynHeimmx 6aHKOB eBPO30HBL. [71aBHas 1ie/Ib IPOBEPKY — OLIHKA YCTONYMBOCTHI
6aHKOB, OBbIIIIEHE IPO3PAYHOCTY MX (PUHAHCOBOTO COCTOSIHUSA U YPOBHS TOBEPHsI 4aCTHO-
o ceKTopa K 6aHKOBCKoII cucteMe EBpocorosa’. [l mpoBepKu OIepaljiOHHOI e TeIbHOCTI
6aHKOB M yIpaBIeHusA MMU ToMUMO coTpynHukos ELIB npurmamens: 800 skcrepToB, B TOM
4IC/Ie U3 HAIMOHAbHBIX HA[I30PHBIX OPraHoB. Pe3y/nbTaThl IMPOBEPKM [ODKHBI OBITH OITy-
6nukoBansl. EIIB mpegcTaBuT CBOM peKOMEHAALNY [0 HaA30Py 3a 6aHKamu. Banku 06s13aHbI
IPUHATD MePHI 110 MCIIPABICHNIO BBLABICHHBIX HefocTaTKoB. E1IDB 3asaBw, uTO OymeT ciefuTh
3a 9TMM B KadecTBe ImaBHoro oprana EC mo Hazzopy 3a 6ankamu. B Hoss6pe 2014 1. Hag3op
Haj 6ankamy EC o/pkeH mepeifTy OT HallMOHAIbHBIX peryaTopos K EIB.

HepemreHHBIM OCTasICsA BOIIPOC, KAKUM JFODKEH OBITH MEXaHU3M MOJIePXKKY ITPOOIeMHBIX
6ankoB. Munnctp ¢punancos lepmanun B. Iloii6rie ckasas, 4TO ero cTpaHe MPULETCS MEHATD
3aKOHOZJATE/IbCTBO, YTOOBI GaHKM MOIVIV ITOTy4YaTh (PMHAHCOBYIO IIOMOIIb HEIIOCPEACTBEHHO
ot EBpormerickoro crabunmmsanmontoro Mexannsma. Ilpesugent EIIb Mapuo Iparu Hactan-
BaeT Ha CO3[JaHNM eIMHOTO MeXaHM3Ma. «Haila 11e1b, — 3agBUI OH, — MO-TIPeXKHEMY BBECTHU
ero k 2015 romy»®.

MO)XHO TaK)e OTMETUTDh HEKOTOPbIE MJIeN, OCYIeCTBIeHNE KOTOPBIX COfeIICTBOBAIO ObI
ycunenuto unterpannu EC B o6mactu perynupoBaHust GMHAHCOBBIX OTHOLIeHMIL. Peus e
0 CO3[IaHUM eIMHOTO MUHUCTEPCTBA GMHAHCOB C IIe/bI0 OOPBOBI C GIOIKETHBIM TeDULINTOM.
910 npennoxeHne 6110 chenano 6pBIINM npencenareneM ELID JKanom-Knogom Tpure emre
neroM 2011 r. ITo ero MHeHUIO, IPAaBUTENLCTBA 17 CTPaH €BPO3OHBI IO/DKHBI PACCMOTPETD
BO3MOXKHOCTD CO3JIaHMsA eIVMHOTO MUHUCTePCTBa (MHAHCOB. ITO HEOOXOAUMO IS IIOTHOM
KOOpAVHAIMYU 610/KeTHOM TomuTuky’. OODACHAA cBOU IpeokeHus, Tpuile BbICKasas
MBIC/Ib, YTO eC/IM CTPaHe, TOJTyvaroleil pUHAHCOBYIO TOMOIIb, He YIAeTCs CKOPPEKTUPOBATh
610K THYIO TONMUTUKY COOCTBEHHBIMI CHJIAMI, 9TO JO/DKHBI CIe/IaTh BIACTU eBPOo30HbL. OHNI
TO/KHBI MMETD IIPaBO KOHTPO/A BIJIOTH /10 BETO Ha PEIIEHNA IPABUTEIbCTB 110 PACXOHaM.
Tpuiie momaras, YTo TaKye Mephbl IO3BOJIAT JTOKa/IN30BaTh KPU3IC U IPEOTBPATUTD €TI0 pac-
MIPOCTpaHEHME.

> Cm.: KommepcanTp-Online. 2012. 20 oKTs16psi.
¢ Cm.: BegomocTn. 2013. 24 okTA6psL.

7 Cm.: BegomocTn. 2014. 30 anperns.

8 Cm.: Begomoctu. 2013. 24 oxTs6ps1.

® Cm.: Begomoctu. 2011. 3 uions.
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Tpule BEIABUHYI CBOIO MJEI0 O CO3JaHNMIU eAVHOTO MUHVCTEPCTBA (GMHAHCOB B IIEPUO[,
KOTJIa JIOTITOBOJI KPU3JIC B HEKOTOPBIX CTPaHaX — WIEHaX eBPO3OHBI IOCTUT CBOETO MuKa'’.
MpbICTb 0 HEOOXOAMMOCTH YCUIEHNsI KOOPAVHALINY B OIO/PKETHOI ITOIUTUKE CTPAH eBPO30-
HBI BBICKa3bIBaIach Taroke akcrepramy OICP. OTcyTcTBIE B €BPO30HE CKOOPAVHNIPOBAHHOM
OIO/I)KETHOI MOJIUTUKY TIpK 001Ieil TeHeXKHO-KPENUTHON IOUTIKE U eIUNHOM BaTioTe paclie-
HMBA/IOCh VMY KaK OffHA U3 OCHOBHBIX IIPMUIH IO/ITOBOTO U OI0fKeTHOro Kpusnca'l. B mrane
CIIaceHNs eBpo, IpeficTaBIeHHOM IpefcenaTenieM EBpokomiccun Kose Manyanom bapposy
B HOs16pe 2012 T., TOBOPUIIOCH, YTO €BPO30HA JO/DKHA MOCTENIEHHO IIOTyYNUTh IIPaBa, COIIOCTa-
BMMBI€ C TIOTHOMOYMAMM HALMOHA/TIbHOTO IIPABUTE/IbCTBA, BK/II0YAs CO3/IaHNME €[MHOTO M-
HycTepcTBa (MHAHCOB. [T0 €ro MHEHMIO, MITHICTEPCTBY JO/DKHO OBITH IIPEJOCTABIEHO IIPABO
BBOJVTD HaJIOT M BBIITYCKAaTh o6/muranmm'2.

B ropmpl KpusKca BBIABUIACH TEHIEHIMA He TONBKO K YCUIEHUIO COTPYJHMYECTBA TOCY-
JapCTB-YWICHOB Ha PETMOHA/IbHOM YPOBHE, HO M K YCWIEHMIO aKTMBHOCTY MEX/[YHaPOJHBIX
OpraHM3aIuil ¥ oObefUHEHMII B peIIeHN) 3ajad, CBA3AHHBIX C obecredyeHyeM (UHAHCO-
Boit cTabumbHOCTH. IIpeskae Bcero peus upet o rpymme G20. B rogsr Kpusuca ato 06befu-
HeHUe ObUIO Ipeo6pa3oBaHO B (OpMAT IIaB TOCYHAPCTB U IPaBUTeNbCTB. OLeHUBasg 9TO
cobbITHE, razeTa «BegoMocTI» Mucama 0 HOBOI POMU JaHHOTO MEXIYHapOIHOTO 06benu-
Heuns. Ilo cyrtu, roBopunocs B Heif, G20 BBIXOAUT 3a paMKu 6OpbObBI ¢ PUHAHCOBO-9KOHO-
MIYeCKIM KPU3UCOM U IIpeBpalliaeTcs B KOOPAUHMPYIOLIUI OpraH, CBOeoOpasHoe «MUPOBOe
IIpaBUTENbCTBO»?. B popMynmposke urorosoro kommionnke cammura G20 B urone 2012 .
ObUI BBIPQ)KEH OCHOBHOII MPUHIINII COTPYSHUYECTBA U B3aMMOJENCTBIA rocyfapcTs. «Kax-
Tasg 9KOHOMUKA, — TOBOPUIOCH B UTOTOBOM KOMMIOHMKE CAMMMTA, — MOXKET Jie/IaTh BCE, YTO
CUMTaeT HY>XHBIM /IS JOCTVDKEHNS CBOUX BHYTPEHHUX LieJIelt, HO 005A3yeTcs TPV 9TOM MUHM-
MUSHUPOBATH YIepO OT ITUX Mep AL [PYTUX CTpaH»'.

ITo MHeHMIO 3aMecTUTeNA TIpencenaTess EBponeiickoil KoMyuccuy o BolpocaM (puHaH-
COBOII ¥ BanmOTHON nonuTuku u eBpo Onnu Pena, G20 momorna HaiiTu pelleHusA, KOTOpbIe
cofielicTBOBaMM POCTy sKoHOMUKM'. OHa CMOIZIa pa3paboTaTb MPOrpaMMy KOOPAMHALINI,
KOTOpasi BK/II0Ya/Ia MOHETapHbIE CTUMYJIBL I, II0 C7I0BaM PeHa, momorya usbexxars rmobajb-
HOJT 9KOHOMMYecKol KaracTpoder's. PeH HamomMHwm, 4to nmeHHO G20 mpemoxmia pedhopMy
(bMHAHCOBOTO pEryIMpoBaHMs ¥ HAA30pa, B 4acTHOCTU cosfaHye CoBeTa 10 (DMHAHCOBOI
crabmnpHOCTH. [0 ero cmoBam, ¢ 2008 1. B rimo6anbpHOM KoHTEKCTe depe3 G20, uepes CoBet
110 pUHAHCOBO CTAOMIN3ALUY U Yepe3 U3MEHEHNUs B eBPOIIeIICKOM 3aKOHOATeNbCTBE MHO-
roe 6bUI0 cHenmaHo B chepe 6aHKOBCKOro Hagzopa. CrefyeT oTMeTuTh, 4T0 B 2013 . Poccus
npeficeaTeIbCTBOBAa B ob6bequuennu G20. ITo MHeHMIO MIHUCTpa (bI/IHaHCOB Poccniickoit
Depeparym A. CuyaHoBsa, B rofsl Kpusyca G20 momkHa 6b11a 60poThes He CTOIIBKO C ero I10-
CTIefICTBUAMM, CKOIBKO CO3/IaTh CUCTEMY IPeOTBpAlleH st ITIOTOOHBIX sABIeHMII B Oymyiem".

3HAYUTEIbHYIO POJIb B 00eCIIeYeHNY KOOIepalluy ¥ COTPYIHUYECTBA TOCYAAPCTB, a TAKOKe
B CO3[JaHUJ HOBBIX MEXaHM3MOB J CTaHJAAPTOB (PMHAHCOBOTO perynmposaHus urpaet Opra-

19 TIo mporxosy O9CP, cpenHmit ypoBeHb [OITra B €BPO30HEe MOT cOCTaBUTb 96%. B Ipennu 8 2010 r. gonr
coctasin 142,4% BBII, gedunur 6romxera — 10,5%. Cm.: Benomoctu. 2011. 3 nions.

1 Cm.: BemomocTu. 2011. 3 uroHs.

12 Cwm.: Jlenra.py. 2012. 29 HOs6psL.

B Cm.: BeomocTn». 2011. 24 oxTs6psi.
4 Cm.: BemomocTtu». 2012. 21 urons.

1> Cm.: Begomoctn. 2013. 13 mapra.

16 Cm.: Tam xe.

17 Cm.: Bemomoctu. 2013. 23 mexabps.
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HU3AIVsI 9KOHOMIYECKOTo u coryanbroro passutust (O9CP). Drta opranusanust 6b1a 0CHO-
BaHa yepe3 HeCKOJIbKO JIeT IT0C/Ie OKoHYaHM:A Bropoit Muposoit BoitHbl. ITo cnosam Tenepann-
HOTo ceKpeTaps opranmsanuuu A. [yppua, oHa chirpajia HeMaJI0BaXKHYIO pO/Ib B IIPEOIONeHNNI
IIOC/IEICTBIIT SKOHOMIYECKIIX U COLIMa/IbHBIX KaTacTpo, BbI3BaHHBIX BTOpOIl M1pOBOIi BOIi-
Hoit'®. Tlo cmoBam I'yppua, kpusuc 2008-2009 rr. BeiBenn O9CP Ha mepepgHmit Kpail.

B nacrosiee Bpems O9CP mpuHMMaeT akKTMBHOE y4acTye B I7106ambHOI 60pbbe ¢ yKiIo-
HEHUeM OT YIUIAThl HaJIOTOB JM KOOIIepalluyi MeXJY rOCyAapcTBaMu IIpY pa3paboTKe COOT-
BETCTBYIOIINX MEKIYHAPOJHBIX CTaHapToB. B 2013 . efo 6bi1a paspaborana KonseHuusa o6
obMeHe Ha/moroBoit nHopmarmert Mexxay crpanamu O9CP. [JokyMeHT npeponaraetT 06MeH
nHpoOpMamMell IO 3aIpocaM, IpOBefileHNe IPOBEPOK 3a pyOeKOoM, B3BICKaHVE HEeJOVMOK.
B 2014 r. O9CP ony6nmkoBana Efuublii r1o6anbHbIi CTAHAAPT aBTOMATHYECKOro oOMeHa
nHpopmareit o prHaHCOBBIX cueTax. OH paspaboran ¢ corpygandectse ¢ G20 u EC n ofo-
6peH ¢uckampHbIM KOMUTETOM”. JIOKYMEHT yCTaHABIMBAET IIPUHIUIIBI 0OMeHa MHpOpMa-
Vet MeX/y HaJIOTOBBIMU CTy>KOaMU pasHbIX cTpaH. K HeMy mpuaraercsa MofieTbHOe COTJIa-
menne. [Tocre ero mofnucanms CTpaHbl MOTYT HauaTh OOMeH JaHHBIMIL.

B pesynbTaTe MeXXIYHApPOIHOTO COTPYAHITIECTBA TOCYAAPCTB ObUIO BBIPAOOTAHO MEXIOCY-
[apCTBeHHOe coryalleHre 06 o6MeHe Hajorosoit nudopmaryeit o mpasuaam FATCA (3akon
CIITA o Hanmoroo60XKeHN MHOCTPAHHBIX CYeToB aMepukaHcKux pesupentos (The Foreign
Account Tax Compliance Act)). 3akoH ObUI pa3paboTaH C LIe/IbI0 CHYDKEHVA YKIOHEHNS OT Ha-
JIOTOB C MOMOMIbIO OQIIOPOB, @ TAKKe IOTyYeHNA JOXOHOB OT (efiepalbHBIX HANOTOB Jep-
JKaTe/sIMU aMEPUKAHCKUX CYETOB B MHOCTPAHHBIX (PMHAHCOBBIX MHCTUTYTAX HA MEXIyHa-
ponHOM ypoBHe™.

3aKOH 00s3bIBaeT aMePUKAHCKIX Pe3UCHTOB COOOIIATh O (PMHAHCOBBIX CUETaX, KOTOPbIE
onn fepxxar BHe npesienos CIITA. VHocTpaHHbIe (DMHAHCOBbIE MHCTUTYTHI 00s3aHbI Ipe-
craBiTh oT4eThl Caysx6e BHyTpeHHMX fox070B CIITA (IRS) 06 1x aMepUKaHCKIX K/IMEHTAX.
Yro6st FATCA Mor Hayath [ieiicTBOBATh, paBuTenbcTBO CIIIA HO/MKHO 6BIIO OAICATD CO-
I7IAllIeHNsI C MHOCTPAHHBIMIY FOCY/JapCTBAMI, Pas3pelIaomumy 06MeH (p1HAHCOBBIMY JaHHDI-
MU oTAenbHbIX L. C 3Toit enbio MunncTepcrso ¢puHancos CIIA B coTpygHIYecTBe € py-
TUMM TOCYHapCTBaMM paspaboTaao MofienbHbIe cornaienus. I1o maHHbIM Ha anpenb 2014 .,
OHM OBUIV TIOAIVCAHBI 26 CTPaHAMIA.

B Espomerickom Coro3e crcTeMa aBTOMAaTIIeCKOro 0OMeHa nHdopmanyeir paboTaeT JaB-
HO J/I KOHTPOJIA HaJl YIJIATON Ha/lora Ha 06aB/IeHHYI0 CTOMMOCTD U IIPOIIEHTHBIMY JIOXOfia-
M, TIOCTYTAOIMMM Ha cyeTa KaeHToB-pe3upieHToB EC. IIpennonaraercsa pacnpocTpaHUTh
ee Ha JUBUJIEH/IBI 11 TIPOYNE JOXOAbI*.

Ocobennoctn ¢rHaHCOBOTO Kpusuca Hadana XXI B. 00YC/IOBIMBaIUCh He TONBKO TEM
00CTOSATETBCTBOM, YTO OH IPOU3OIIET B IIePUOf, II06aNN3anNu MUPOBOIT SKOHOMUKM, HO 1
TEeM, ITO OH IIPOXOAN/I B 30Xy, KOTOPYIO IIPMHATO HA3bIBATb 3MIOX0J KOHCTUTYI[MOHA/IN3MA.
9TOT (haKT He MOT He OKa3aTh CBOETO BIVIAHMA Ha MHCTUTYTBI ¥ NIPUHIMIBI (PMHAHCOBOTO
pery1mpoBaHuA.

CeropHs KOHCTUTYLMY IPUHATHL B OONBIIMHCTBe cTpaH Mupa*. Ilouru Bce oHM (0co-
6eHHO HOBbIE) COAEP)KAT INIABBI M pasfieNbl, Kacalolecs OpraHM3aluy U AesATeTbHOCTU
rOCyfapcTB B obmacTu ympasineHnus ¢rHancamn. CoBpeMeHHbIe KOHCTUTYIUN 3aKPeIIAoT
¢dyHaMeHTa/IbHBle IPUHINIIBI BEPXOBEHCTBA IIpaBa, IIPaBOBOrO OCYLAPCTBA, Pasle/leHIa

18 Cm.: Begomoctu. 2011. 30 mas.

' Cm.: BeomocTn. 2014. 14 deBpans.
2 http: www.aph.gov.an.FATCA

21 Cm.: Begomoctu. 2014. 9 anperts.

2 Cm.: Koncruryumsa B XXI Beke: CpaBHUTENbHO-TIPaBOBOE MccnefoBanme. M., 2011. C. 652.
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B/IACTeNl M Tp. B HUX BK/IIOYEHBI [TOTOYKEHNSI, OTHOCAINECS K HOPSAKY PaspabOTKu, IIpu-
HATUA U YTBEPXK/EHMA OCHOBHOTO (PMHAHCOBOTO 3aKOHA CTPaHbI — OIOIKeTa, a TakxKe K
NIPMHLMIIAM PacIpefie/ieHnsl TOCyAapCTBEHHOTO [OXOfia 10 YPOBHAM TOCYHAapCTBEHHOCTH,
K OTBETCTBEHHOCTH NPAaBUTENbCTBA 3a €T0 MICIIOTHEHME U NIPp. B KOHCTUTYIMAX comepiKarca
MIOTIO’KEHM S, ONpeJeNAoNie 3aKOHOLATeIbHbI NOPAIOK YCTaHOBIEHNUA HA/OTOB, a TaKXe
IPUHIUIIBI, B COOTBETCTBUM C KOTOPBIMU JJO/DKHBI CTPOUTHCS CUCTEMbBI HAaTIOrO0OI0KEeHNS
(cobmiopieHne OOLEIIPUSHAHHBIX IPUHINIIOB BCEOOLIHOCTH, CIPABENINBOCTH, PABEHCTBA,
IIaTeXecoco6HoCTH 1 Ap.). OOImas TeHAeHINA KOHCTUTYIVIOHHOTO PasBUTHA TOCYAAPCTB,
HabmoaBurascs B XX B. (0CO6eHHO BO BTOPOI1 €ro IIOJIOBMHE), LII/Ia B HAIIPAB/ICHUH PACIIN-
peHus B 001eM o6'beMe KOHCTUTYLMOHHBIX TeKCTOB IOIOXKEHIIT, OTHOCAIINXCS K PeryIpo-
BaHMIO (PMHAHCOBOII U GIOMPKETHOI JeATETbHOCTI TOCYapCTBa®.

[no6anpHbI skoHOMuUYecKmit Kpusuc 2008-2009 IT. BBIABMI TEHACHLMIO K YKPEIUIEHNUIO
pPOIN KOHCTUTYLMOHHO-IIPAaBOBBIX MEXaHM3MOB B YPeryIMpoBaHUA (MHAHCOBO-9KOHO-
Mmdecknx mpobmem. O6 3TOM CBUJETENBCTBYIOT COOBITVA KOHCTUTYIIVIOHHON XXM3HU psAAa
eBPOIENCKUX CTPaH, B KOTOPBIX KPUSNC MMeN TsDKeIble (PMHAHCOBBIE U SKOHOMMYECKNE
nmocnecTByA. TeHeHINMA K YKPEIUIEHMIO POo/IM KOHCTUTYIVOHHO-IIPAaBOBBIX MEXaHI3MOB
BBIPA3NIach B TOM, UTO B TAKVMX CTPaHaX MOKHO ObIIIO HAaO/TIO/IaTh ITOCIIEIOBATENbHYIO TPAHC-
dbopmaruo: HaYABIIMCh KaK (PMHAHCOBBIN ¥ SKOHOMMYECKUIT, KPUSUC JOBOTBHO OBICTPO
nepepacTan B KOHCTUTYLMOHHBIN. COOTBETCTBEHHO, BO3PACcTa/lo U 3HaYeHNe KOHCTUTYIM-
OHHBIX UHCTUTYTOB, C MOMOIIBIO KOTOPBIX PeIlaIich MpobIeMbl, BhISBaHHbIE 060CTpeHeM
9KOHOMMYECKOIT U GMHAHCOBOI CUTYALINNL.

Jleso B TOM, 4TO 9TOT KPUSIC SIBUICS B OCHOBHOM JOIroBbIM. OH 3aTPOHYII [TTABHBIM 06-
PasoM CTpaHbl, TOCYIapCTBEHHbBIE JONTY B KOTOPBIX JOCTUIIN TAKOrO MacuITaba, a Jepuiut
OrofKeTa OKa3ajICsi HACTOIBKO BBICOKIM, YTO 9TO y)Ke CO3/jaBajIo pPeabHYI0 yrposy fedorra.
B 4nciie Tak Ha3bIBaeMbIX TPOOIEMHBIX CTpaH oKasamuch [penns, Vipnauaus, Vicnanus, Vra-
A, [Mopryramms.

C 1e/IbI0 YMEHbIIIEH sl YPOBHSI TOCY/{APCTBEHHOTO JIO/ITa U COKpAIIEHsI OI0[KETHOTO fedu-
IjVITa IIPABUTEIbCTBA IIPOOJIEMHBIX CTPAH IO/DKHBI OBUIM OCYIIECTB/IATD SKECTKYIO OIOIKETHYIO
HOTIUTUKY — Pe3KO COKpAIIaTh PacXofibl GI0/PKeTa, IIPOBOUTD IONMUTHKY OI0IKeTHOI SKOHOMMUI,
NOBBIIIATh Hasoru 1 1p. IIpu aToM 1of coKpallleHne Momnaaay B OCHOBHOM COLIMA/IbHbIE pac-
xoppl (06pasoBaHue, MEMUIMHCKOE 1 IIEHCHOHHOE OOecredeHie, 3apIuIaThl TOCYaPCTBEHHbBIX
cmyxamux u np.). HemomynapHas GlomKeTHas ITOMUTHKA sBUIACh NPUYMHON MAaCCOBBIX BbI-
CTYIUTeHUI! 11 3a06aCTOBOK. TsDKemast SKOHOMIYeCKast 1 (pUHAHCOBAS CUTYALNS COITPOBOXK/ANach
060CcTpeHneM B3aNMOOTHOIIEHNIT MEXK/]Y 3aKOHOIATE/ILHON I VICIIOTTHVITE/IbHON BETBSIMIL BIIACTIL.
Y4acTumnch cmydayu ronocoBaHys B apaaMeHTaX BOTYMOB JOBEPHUsA U IMOC/IEMYIOMINX OTCTaBOK
[IPaBUTENbCTBA. Pe3y/bTaToM GbIIO IpoBefieHe JOCPOYHBIX Map/IaMEHTCKIX BEIOOPOB, POpMI-
POBaHIIe HOBBIX IIPABUTE/IbCTB, IIPEIIOKEHIA O IPOBeeHNN pedpepeHyMOB 1 TIp.

OpHoit 13 Hauboee MPOOIEMHBIX CTpaH eBpo30HbI Obia Iperys. B 2011 r. oHa okasanach
Ha ropore eonra. B oTBeT Ha 00bABIEHHYIO IIPABUTEIBCTBOM IPOTPAMMY COKpAIL[EHSI CO-
I[VaJIbHBIX PACXO[OB B CTpaHe MOJHAIACh BOJIHA MacCOBBIX MaHMpecTanuil. BoicTyIeHnsa
IPOTUB Mep OI0IKEeTHOI SKOHOMUM IIPOJIOJDKANIUCh HECKONbKO MecsleB. IIpaBUTeTbCTBO
IIPUHSIIO PelleHye O IPOoBefeHnH pedepeHiymMa o G10KeTHBIM BOIIPOcaM. ITOT pedepen-
ILyM He COCTOS/ICSI — OH ObIT OTMeHeH. [Tap/raMeHT MOCTaBII Ha TOTIOCOBaHMeE BOTYM JJOBEPUs
[IPABUTENbCTBY, U IPABUTENBCTBO OBIIO BBIHY>K/IEHO VIITH B OTCTaBKY. B pesymbrare 65110
CO3/JaHO KOQIUIIMOHHOE IIPABUTEIbCTBO 1 HaMeUeHO IPOBefieHNe HOBHIX BhIOOpOB. ITocre
(hopMIpPOBaHIsI HOBOTO IIPABNUTEIBCTBA I OZ0OPEHNs TAP/IAMEHTOM Mep OI0IKEeTHOI 9KOHO-

# Tlogpo6Ho 06 aToM cm.: Kpoiiosa H.C. KOHCTUTYILOHHBIE OCHOBBI (DVMHAHCOBOII [I€SITETBHOCTH TOCY-
mapcrsa // Ilpaso. Kypnan Boicueit mxombl skonoMuku. 2013. Ne 1. C. 81-91.
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My B 2012 1. Ipenusa nonyunna punHaHCOBYI0 ToMOIb. Kak et B cBoeli crathe VI.A. Are-
6acTpoBa, B TOIbI KpM3lica IPABUTENbCTBO Ipelnu B pesynbrare BHIHYXKICHHBIX OTCTABOK U
JIOCPOYHBIX ITAPIAMEHTCKUX BEIOOPOB CMEHANIOCh He MeHee IIATH pas™.

Cronb ke TypOy/IeHTHBIMU ObIIV COOBITIA KOHCTUTYIIVIOHHOI XXW3HU APYTOIl MpobiieM-
Hol1 ctpanbl EBponbl — Ilopryranum. IIpunaToe B 2010 1. IpaBUTENbCTBOM pellleHNE COKpa-
TUTb TOCYHapCTBEHHbIE PACXO/ibl Ha 3% C LIe/IbI0 PaspellleHs JONITOBOIo KpU3luca IpUBeIo
K oOleHaIOHA/IbHON 3a6acToBKe. B Mapre 2011 I. IpaBUTEIbCTBO OBIIO BBIHY>KIEHO YIATU
B OTCTaBKy 13-3a TOTO, YTO OIIIO3MUIIVSA 3a0/I0KMPOBaIa MakeT OI0>KeTHOI 9KOHOMMUM. DTUM
IUTaHOM 6b110 06yc1oB/IeHo nonydeHue [lopryramueit momouy or MB®, EC u EIIB. HoBoMy
IIPaBUTENIbCTBY MPENCTOSAIO IPUMHMMATD CBOJI I/TaH 3KoHoMuM. B MapTe 2012 T. cocTosnach
HOBasl OTCTaBKa IIPABUTEIbCTBA.

duHaHCOBBIN KPM3MC IPUBE K B3pBIBY cenapaTtnsma B Vicmanunm. B 2012 r. skoHOMMYe-
CKMIT KPM3MC Hayas IOCTENEHHO IepepacTaTh B KOHCTUTYLVOHHBIN. Y4YaCTUBIINECH 37€Ch
IIPM3BIBbI ABTOHOMHBIX PEIVIOHOB CTPAHBI K CeNapaTN3My OKa3a/liCh HAIPSAMYIO CBA3AHBI C
BOIIPOCOM pacIpefie/ieHNs CPefiCTB TOCYHapCTBEHHOTO OokeTa MEeXAy pernoHamu. Pop-
MaJIbHO PETMOHBI IMEIOT CTAaTyC aBTOHOMHBIX o6macTert. OfHAKO yIpaBIeH)e TOCYIapCTBEH-
HbIMI (pMHAHCAMU B CTpaHe LEHTPaIM30BAHHO. BOJIbIIYI0 YacTh HA/IOTOBBIX HOXONOB Tpa-
IULMOHHO 3abupaet cebe (emepaabHBbI LIEHTP, PACIPefe/IOLNIT UX IOTOM II0 YPOBHIM
deneparuy 1o cBoeMy yCMOTpeHUI0”. Pan pernonos — npexxpie Bcero Karanonus u Crpana
backoB — mpoTecToBanmyM MPOTHUB 3TOTO NOPsATKA, CYNTASA €T0 HeCITpaBe/IMBbIM. Pernons! Ha-
CTaMBa/IM Ha IPEeJOCTABICHNN UM OOJIbIIEll CAMOCTOATENIBHOCTI B PEIIeHNM BOIPOCOB -
HAHCOBOJI 11 GI0/PKE THO-HAIOTOBOJI TIOTINTUKIL.

MO>XHO HaIIOMHUTD O COOBITMAX KOHCTUTYLMOHHOI XusHu Vicmaugun. B 2012 r. 3mecn
HA4asICs] YTOIOBHBII ITpOoLiecc Haj ObIBIINM HpeMbep-MuHucTpoM Vcmangun leitpom Xaapre.
OH 06BUHSIICS B HEHAJIIeXAIIleM MCIIONTHEHNN CTY)XeOHbIX 00s13aHHOCTeI BO BpeMst (HMHAH-
cosoro Kpusuca 2008 r. Vicmanans B Te Tofibl OKa3ajaach B KpaiiHe TAXKeJIOM 5KOHOMMYECKOM
nonoxxennn. OHa 6b1a Ha rpaHu gedonra. ITo OBUT IEPBBI B KOHCTUTYLMOHHON MCTOPUI
CITyd4ail IpMB/IeYeHMsI K YTOTOBHOI OTBETCTBEHHOCTH ITIaBbI IIPABUTENIbCTBA B CBA3U C OIOI-
JKeTHBIM JiepuITOM 11 PMHAHCOBBIM KPU3ICOM B CTPaHe.

B utone 2009 r. npaButenbcTBo Vicmanguu mogano 3aaBky o Berymnenuu B EC. Ileperoso-
pot o Berymnenyy B EC Hagamicp B 2010 1. OgHaxo B Mae 2013 r. IIpaButennctBo Vicmanaym
IIPVMHSJIO pellleHNe IPUOCTAaHOBUTD IIeperoBopsl 0 BcTymeHuu B EC 1 BbIHeCTH 3TOT BOIIPOC
Ha pedepernym. B deBpane 2014 r. mapnaMeHT Vicmanaum mopepyKan MHULMATUBY MUHM-
CTpa MHOCTPAHHBIX Jie/l 06 OKOHYAaTe/NbHOM OTKase OT IpucoefyHeHMs K EBpocorosy. B Tor
e JieHb ObIIO pellIeHO 0TKA3aThCsl OT IPOBefeHNs pedepeHyMa II0 BOIIPOCY 00 MHTErpaLin
¢ EC. 9to mocmy>xnmno nosofioM K IpOBEEHMIO aKLIMM IPOTECTa IPOTUB OTKa3a IPaBUTENb-
cTBa OT nmprcoenyHenuA K EC u ot nposenenns pedepeHnyMa. Y4acTHUKM akImy notTpebo-
BaJIM IPOBeCTH pedepeHyM, OOeLaHHbII IPAaBUTEILCTBOM ellje B Mae 2013 I.

O61as TeHIeHIVA K YKPEIUIEHNIO PO KOHCTUTYIMIOHHO-ITPaBOBBIX MEXaHU3MOB B pe-
MeHN) (UHAHCOBO-9KOHOMUYECKMX IPOO/IeM, BBI3BAaHHBIX KPM3VCOM, IOATBEPXK/ACTCA U
TEM, YTO B IIEpMOJ, KPU3ICA 3aMETHO BO3POC/IO 3HAYEHNE MHCTUTYTOB HAPOJHOTO IIPE/ICTABM-
Te/lbCTBA. [lap/IaMeHT CTal aKTUBHBIM YYaCTHUKOM OTHOLIEHNI, CBSI3aHHBIX C Pa3paboTKoIt
U IIpMHATHEM OI0[KeTa, COKpalleH)eM TOCyapCTBeHHbBIX PAcXO[0B, O00peHeM MeX/yHa-
POJHBIX JOKYMEHTOB O CO3JIaHMJ MEXaHNM3MOB I CTaH/IapTOB (MHAHCOBOIO PETyIVPOBaHNA

# Cm.: Anebacmposa V.A. Oco6eHHOCTH VICTIONb30BAHNA MHCTATYTOB IPECTABUTENBHOI 11 HETIOCPECT-
BEHHOII IEMOKPATUM B YC/IOBUAX COBPEMEHHOTO 9KOHOMMYECKOTO Kpusuca // KoHCTuTyumsa um sKoHOMMKa:
Martep. Kpyraoro crona 1 okra6ps 2012 r. M.: MT'TOA, 2013. C. 124.

*» Lenta.ru. 26 ceHTsA6ps. 2012.
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n rip. IIpyHMMaeMble penreHNns OKa3bIBaIy 3HAYNTETbHOE BIVAHNE Ha XOT, KPU3YICa B OT/eNb-
HBIX CTpaHax™.

ToBopst 06 0O0IIelf TEHAEHIUN K YKPEIIeHNI0 POIM KOHCTUTYIMOHHO-IIPAaBOBBIX MeXa-
HI3MOB B peIIeHNN BBISBAHHBIX KPU3UCOM (PUHAHCOBO-9KOHOMUYECKNX NPOOIEM, CefyeT
YIIOMAHYTb O 3HAUUTENbHON aKTMBM3ALVUM B 9TOT II€PUOJ, MHCTUTYTOB KOHCTUTYILIOHHOTO
npasocynusa. O6 3ToM, B YaCTHOCTH, CBUICTENbCTBYeT MpakTuKa PefepanbHOTO KOHCTUTY-
nuoHnHoro cypa lepmanum (OKC).

B 2011 r. ¢ ero moMOII[bIO OBUT pellleH OffMH 13 K/TI0YeBBIX BOIPOCOB (priHAHCOBOI cTabM-
NU3alNY, CBA3AHHBI C YCTOBUAMM NPEJOCTaBIeHNsI (PMHAHCOBOII TOMOIIN CTPaHaM eBpO-
3oHbl. Ipymmna rpaxxzan nogana sxano6y B ®KC. B ncke ykaspiBanoch, 4to lepMaHus ciacana
Ipenyio B yimep6 coOCTBEHHBIM MHTEpecaM, a IIpaBUTeIbCTBO Hapyimio Koncturynuo, no-
CKOJIbKY IOMOIIIb He OblIa 0popMIIeHa KaK PAacXOfibl OI0/IXKeTa U COINacOBaHa C MapTaMeHTOM.
®KC npusHan 3aKoHHBIM BblfienieHne [pennn kpennuta. OfHAKO B TIOCTAHOBIEHNY YKa3bIBa-
JI0Ch, 4TO BCe pelrenys mpasutenpctsa OPI' 06 okxasanuu GpuHaHCOBOI MOMOIIM CTpaHAM
€BPO3OHBI JO/DKHBI OBITh Off0OPEHBI OIOMKETHBIM KOMMTETOM IaprameHTa. [lommmo pas-
pelIeHyst YUCTO (GpUHAHCOBOI IPO6IeMBI, TOCTAHOB/IEHNE CYAad YKPEIULUIO CTATyC BBICIIETO
3aKOHOJATE/IbHOIO OpraHa cTpaHbl. OHO CIIOCOOCTBOBAIO YCWIEHUIO €TO POIU B pelIeHNUN
(MHAHCOBBIX BOIIPOCOB, CBA3AHHBIX C KPU3VCOM.

12 centsbps 2012 . cyx paccMaTpuBa Xanoby, B KOTOPOIl CTaBUJICSI BOIIPOC O TOM,
yro [loroBop 06 yupexxpennu Eppomeiickoro Mexanmsma crabuipnoctu (EMC) Hapymra-
eT OcHoBHoOIT 3ak0H ®PT, B 4aCTHOCTM €To MOJIOKEHNU O GIOJ>KETHBIX TIOJTHOMOYNAX 3aKO-
HopatenpHOro cobpannsn®’. Cyn He Hamen Hapymenuit OCHOBHOro 3akoHa B Jlorosope 06
yupexxgenyy EMC u otkasan B ygoBieTBOpeHUM >kano6pl. OH IpU3HA, YTO BCE pelleHns
IPaBUTE/IbCTBA M Map/lIaMeHTa, CBA3aHHbIe ¢ yupexxgeHueM EMC, coorseTcTByoT KoHCTH-
TyLuu. ITO OTHOCUTCS TaKXKe K TpeOoBaHusIM KOHCTUTYIMM O GIOKETHBIX MOTHOMOYNSAX
Bynpecrara. Pemenus o EMC, roBoputcs B pellleHuu Cyfia, Obmi OZ0OpeHbl Ha IVIeHapHOM
3acefanuy byHpecrara; mpegcraBuTenu QefepanbHOTO IPABUTENIbCTBA YIACTBOBAIN B TIPK-
HSATUM Pe30TIIONNY; GIOIKETHBIT KOMUTET OCYILIECTB/INT (PYyHKIUM KOHTPO/ISL IIPK IOATO-
TOBKe J MCIIOJTHEHMM COIVIALlIeHNIT O oaaepKke gpunancoBoit ctabuabHocTy. DKC npunsan
pesonoruio B nonb3y EMC. ITo muennio ®KC, 65110 cob6MI0eHO TaK)Ke KOHCTUTYLMIOHHOE
Tpe6oBaHMe, COITIACHO KOTOpOMY defiepanbHOe MPABUTEIbCTBO 00513aHO MHGOPMUPOBATD
Bynpecrar n ByHpecpar o mprHMMaeMbIX pellleHNAX ¥ IpefocTaBuTh byHecTary BO3MOX-
HOCTb BBIPAa3UTh CBOE MHEHIE.

Cyn mpuien K BBIBOAY, YTO HOJIOXKeHUs: JJoroBopa O CTaOMIBHOCTY, KOOPAMHALUY U
yIpaBIeHU) He YIIeM/IAIOT OI0J>KEeTHOTO BEPXOBEHCTBA (CyBepeHUTeTa), YTO 3aKOHOJATeNIb
IPUHUMAET PellleHMs O JOXOflaX M PACXOJAX CAMOCTOATENIbHO 1 MOCTOAHHO OCTAETCA «XO-
35MHOM CBOUMX pelleHuii». IlonoxxeHns foroopa, TOBOPUTCA B peLIEHNY, HE BCTYHAOT B
IIPOTMBOPEYNe C HAlMOHA/IbHOM OI0/pKeTHOIT aBTOHOMUel. [To MHeHMIo cyfa, gelicTByIoIasn
IporpaMMa eBpOIIeIICKOI MHTETPalMy BHICTPaVBaeT MOHETAPHBIN COI03 KaK COI03 CTabMIIb-
Hoctu. CyJ| MOgYepKMBaeT, YTO 3TO ABIAETCA CYIIeCTBEHHOI OCHOBOI A ydacTusa PPl B
MOHETapHOM COI03€.

Ata mosuius 6si1a mopTBep)KAeHa B perenny @KC ot 18 mapta 2014 r.?* B npousBosacTse
10 PACCMOTPEHMIO XKaJIOOBI IPOTUB YUpeXK/jeHNsi EBPOIeicKoro MexaHmusMa CTabiIbHOCTI
CyJ IPUXOJUT K BBIBOLY, uT0 patndukauys Jorosopa o EMC n ®uckanbHOro makra He Hapy-

* TTogpo6HO 06 3TOM CM.: Annebacmposa J1.A. Ocob6eHHOCTI MCII0/Ib30BaHNA MHCTUTY TOB IIPEACTaBUTEIbHON

U HETIOCPEJICTBEHHOI! IEMOKPATUY B YC/IOBMAX COBPEMEHHOTO SKOHOMMYecKoro kpusuca. C. 123-130.
?7 http: www.bundesverfassungsgericht.de. Press releases Ne 67/2012 of 12 September 2012.
* http: www.bundesverfassungsgericht\de\pressemittelungen\bvg14-02en/html — 10/05/2014.
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masu 6roKeTHOI aBToHOMuu Bynpecrara. ITo MueHuio cyaa, Bynnecrar u Bynpecpar nony-
JasIy MOMTHYI0 NHGOPMAINIO IO BCeM BOIIPOCaM, CBA3aHHBIM ¢ yupexpaenunem EMC. Cyp mo-
JIaTaeT TaKoKe, YTO B XOfje IPUHATH 3aKOHA O (PMHAHCKHpPOBaHUY EBpomeiickoro MexaHnsma
CTabMIBHOCTY He ObUIM HapyIIeHs! (OpMajIbHbIE TPeOOBAHMS 3aKOHOAATETBHOTO IIPOLiecca
u OI0IKeTHas OTBETCTBEHHOCTDb DyHpecrara.

Cyn mpuiien K BBIBOAY, YTO KOHCTUTYIIMOHHAs >Xajnoba sIB/seTcs HeoOOCHOBAHHOIL.
[puHIWI leMOKpaTu, TOBOPUTCS B peleHnu, Tpebyet, 4065 ByHpecrar ocraBancs Me-
CTOM, B KOTOPOM IIPMHUMAIOTCA CAMOCTOATENIbHbIE (ABTOHOMHBIE) pellleHNs O JOXOMIaX I pac-
XOfIaX, BK/IIOYasl U Te, KOTOPbIE CBA3AHBI C MEX/YHAPOIHBIMI U eBPOIENCKIMU 006s13aTerb-
crBamu. Boree Toro, Bynmecrar fo/pKeH MMeTh JOCTYII K MH(OpMAaLn, KOTopast Heobxoanma
IUIA OLIeHKM IIPYHUMAEMBbIX PeleHnit 1 ux nocnenctsuit. Cyj KOHCTaTHPOBA, YTO 3aKOH 00
yupexpernn EBporerickoro MexaHnama CTabMIbHOCTU COOTBETCTBYeT TpeboBaHmsaM KoH-
cruryunu. Ero monmoxxeHnst CoBMeCTHMBI ¢ 06111elt 6107>KeTHOIT OTBETCTBEHHOCTBI0 ByHziecTa-
ra. JloroBop He maeT opranam Espomneiickoro Corosa Kakux-m60 MOITHOMOYMIA, KOTOpPbIe OB
3aTparnBaay o61IyIo OI0KETHYI0 OTBETCTBEHHOCTb ByH/iecTara.

[106anbHBIT KPUSKUC BBLIBUI (AKT, YTO B COBPEMEHHOM MIpP€e 3HAUYUTEIBHO BO3PACTAET
PO/b Ha/IHAIIVOHANIbHBIX ¥ HAIMOHA/IbHBIX CTAHJAPTOB ¥ MEXaHU3MOB B YperyaMpOBaHUM
(MHAHCOBBIX 1 OIO/PKETHBIX OTHOIIEHUIT. BosdpacTaeT M B3aMMOBIUSIHME MEXYHAaPOLHO-
IIPABOBBIX I HALIMOHA/IbHBIX IIPABOBBIX CycTeM. CerogHs CIelnannucTbl ¥ HOMUTHIECKIIE Jie-
ATENN BCe Yallle TOBOPAT O IPABOBOI SKOHOMMKE, O KOHCTUTYI[MOHHON 9KOHOMMKE. DTOT XKe
TEPMUH IPUMEHNM U K 00/1acTy pUHAHCOBBIX OTHOLIeHNIT. C TaKMM >Ke OCHOBAaHMEM MO>KHO
TOBOPUTH O IIPABOBBIX MO0 KOHCTUTYLMOHHBIX (MHAHCAX. B a110Xy KOHCTUTYLMOHAIM3MA
CBSI3b MEXJY 3TUMM ABJIEHUAMI CTAHOBUTCS HACTONBKO TECHOI, YTO CTAHOBUTCSA OYEBUJI-
HBIM: HapyIleHNe IPaBOBBIX (KOHCTUTYLMOHHO-IPABOBBIX) IMPEAIMCAHNIL, yCTaHABINBA-
IOMX 00sA3aTe/IbHble IpaBIIa IPUHATUA (PUHAHCOBBIX U OIOJKETHBIX PEIICHUII, YpeBaTo
CEepbe3HBIMM MOCTIEACTBUAMY I SKOHOMUKY U (MHAHCOB. B aTOM, CO6CTBEHHO, COCTOAT
yPOKM T106aIbHOTO (PMHAHCOBO-3KOHOMMYIECKOTO Kpmsuca 2008-2009 IT. 1 ero fonroBpe-
MeHHBIE ITOCTIefICTBIA.
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Abstract

A financial crisis is an important factor promoting to the development of common principles and rules of
implementing financial and economic functions of state. All the crises experienced by mankind have had
a lasting influence. One of the characteristic features of the 2008-2009 financial crisis is the environ-
ment of globalization. This promoted to the processes of harmonization and standardization to regulate
financial relations. The crisis revealed a trend to a strengthened interaction and cooperation of states
to overcome the crisis or weaken its consequences. The cooperation was being performed at regional
or international levels. The mechanisms and standards arisen after the crisis were not curbed after the
crisis and the beginning of the rehabilitation period. The author studies the EU practice in the area of
new standards and mechanisms and financial stabilization, the provisions of the new fiscal pact. The
paper mentions the establishment of the European Stability Mechanism, a strengthened role of the
ECB, covers EU activity in the area tackling tax evasion and offshore s. A question is being discussed
on establishing the mechanism of automatic exchange of information (FATCA). The crisis has revealed
the trend to strengthening the role of constitutional law mechanisms to solve financial and economic is-
sues. The article says about a higher role of representative bodies to solve budget issues, the increased
role of judicial institutions etc. As a result, the author arrives at a conclusion that during the global crisis
a certain improvement has appeared as to the interaction of supranational and national standards and
mechanisms of financial regulation. The breach of legal recommendations providing mandatory rules
and principles of decision-making in budget and financial issues may bring serious economic and fi-
nancial aftereffects. These things bear lessons and long-term consequences of the 2008-2009 global
economic crisis.
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NMpobnema 06bEKTUBHOCTHU
npaBa B AOKTpuHe npodeccopa
C.C. AnekceeBa

E.IN. EerpachoBa

cynbA Bbicwero cneuvanuanpoBaHHOro cyaa YKpauHbl MO pacCMOTPEHUIO rpaXKAaHCKUX 1 yro-
JNIOBHbIX Aef, KaHAuAaaT ropuanydecknx Hayk. Agpec: YkpaunHa, 01043, Kues, yn. NMununa Opnu-
Ka, 4a. E-mail: evgrafov.pasha@yandex.ru

AHHOTaUMA

HacToswan ctatbA NocBALLEHa NCCNefoBaHNIo NPobrnemMbl 06 LEKTUBHOCTY NpaBa B HAY4YHOM TBOpYECTBE
BblAatoLLErocA POCCUNCKOro y4eHoro-npasoBeaa npogeccopa Ceprea Cepreesnya Anekceesa. O1a Tema
€ caMoro Hayana ero Hay4Homn AeATeNbHOCTY NOCTOAHHO NpuBMieKana ero npuctanbHoe BHUMaHue. O6b-
eKTUBHOCTM npaBa AnekceeB NpuaaBan UCKIOYMTENBHO BaXXHOe 3HaYeHue, npexae BCero oTcransan
aBTOHOMHOCTb NpaBsa B cucTemMe 06LLEeCTBEHHOrO yCTPOMCTBA. B 3TOM KOHTEKCTE OH paccmaTtpusan npaso
He KaK BbIMOMHAOLLEee NKLLb Cy>XeBbHY0 porb No OTHOLIEHUIO K 3KOHOMUKE, MOMNTUKE, rocynapCcTBEHHO
BNacCTU, @ Kak aBTOPUTETHENLLNI PerynATop 06LeCTBEHHbIX OTHOLLEHWIA. B cTaTbe aHanuampytoTca naen
1 BbIBOAbI Y4EHOT0, KOTOpbIE 6bIN UM CCHOPMYNMPOBaHbI B pa3Hble Neproabl UccnenoBaTensckon paboThbl
no aTou npobrieme, NokasaHa 3BOMOLUMA €ro HayYHbIX B3rAaaoB. OTMevaeTca, 4To npocheccop Anekceen
6bl11 OOHMM U3 HEMHOTMX YHEHbIX-IOPUCTOB, KTO B COBETCKOW nuTepatype 50-80-x ronoB XX cToneTvA oT-
KPbITO NUcan o npase Kak 06bEKTUBHOW coLmanbHOM peanbHocTv. Camy ke 06beKTUBHOCTb MpaBa OH He
abconoTU3NpoBar, NMOHUMAaA ee Kak CaMOCTOATENIbHOCTb NpaBa B OTHOLLEHWAX C APYrMU CoLManbHbIMM
ABNeHnAMU. B CBA3M C 3TUM B ero uccnenoBaHvAxX Bce 60mbliee BHUMaHNe akLeHTUPYEeTCA Ha NepeocMbIC-
JIeHUN B NPaBOBOWN Hayke AOrMaTUYecKuX MpencTaBieHnin O npase, OCBOOOXAEHUN ee OT CXONacTuKu n
[OKTpUHepcTBa. B 3akoHoaaTenscTBe (MO3UTUBHOM NpaBe) yYeHbI CHUTAET HeOOXOANMbIM N36aBUTLCA OT
BCEro, 4YTO NPOTUBOPEYNT TpeboBaHUAM NpaBa kak TakoBOro, B 0CO6EHHOCTU, NpasamM 1 ceobonam Yeno-
Beka. OTcoaa, CHMTAET OH, MPOMCXOAMT HECOBMaAEeHMEe NpaBa 1 3akoHa, NO3TOMY U CyLLeCTBYeT pasnuyma
MeXy HUMW, B HYaCTHOCTW [efeHne 3akOHOB Ha NpaBOBble U HeMpaBoBble. TeopeTuyeckue paspaboTku
y4eHOro no Bonpocam 06BEKTUBHOCTM Npasa Obiny HanpaBneHbl HA KOPEHHOE U3MEHEHWe OTHOLIEeHUA K
npasy B 06LLECTBE, HA4YMHAA C [MaBbl rOCYapPCTBa, CNy>Xallyx OpraHoB Ny6IMYHON BNacT Uy Kaxaoro
rpaxxaaHuHa. PaccmMoTpeHbl U NPOTUBOMOMOXHbBIE NO3ULIMK YHEHbIX, OTPULIAIOLLMX HE TONbKO cam peasib-
HbIli (hakT 06 BLEKTMBHOCTY NpaBa, HO Aaxe naeto 06 3ToOM. Takon 06 BLEKTUBK3M, MO UX MHEHWIO, AenaeT
HEBO3MOXHbIM Af1A coumarnbHbIX CyGbEKTOB y4acTBOBaTb B HOPMOTBOPYECTBE, OKa3blBaTb OCO3HAHHOE
BNMAHME Ha NpaBo. OTW yYeHble CHUTAIOT NPaBO UCKIIIOYUTENIBHO Cy6BbEKTUBHBIM 06pa3oBaHuem, npo-
[YKTOM TaK Ha3blBaeMOW NpaBOTBOPYECKON AeATENbHOCTY rocyaapCTBEHHOW BNacTU.

KnioueBble cnoBa

npaso, Anekcees, JOKTPUHA, 06 bEKTVBHOE ABMEHUE, 3aKOH, rOCyAapCTBEHHAA BlacTb, MPaBOBON 3aKOH

Cpenu Hay4HBIX MPO6IEM TeOpUM IIpaBa BeCbMa HEMPOCTO BBIETIUTD Te, KOTOPbIE TaK
VLN VIHAaYe He PAcCMATPUBAINCH OBl B TPYAAX BBIAIOLIETOCS POCCUIICKOTO YI€HOrO-IIPaBo-
Bepa npodeccopa Ceprest CepreeBuda Ajnexceepa. [Io MHOIMM 13 HUX B IOPUIUYECKOIl HAyKe
OH OB/ TepBOIIPOXO/LIeM, GOPMUPYIOLIMM HOBbIE HAIIPABIEHNS €e PasBUTISI, OTKPbIBas 3710-
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npaBOBaﬂ MbICJIb. NICTOPUS M COBPEMEHHOCTb

60mHeBHBIE I7Is1 0OIECTBA TeMBI IPABOBOI XIM3HM. 3HAYNTENBHOE, €C/IM HE CaMO€e ITaBHOE,
MeCTO B Hay4HOM TBOpyecTBe C. AjlekceeBa 3aHUMA/IM COOCTBEHHO PaspaboTKM UeHHOCHbIX
acnekmos npasa, He3aBUCKMO OT TOTO, II/IA JIU IPU 3TOM pedb O TAKUX PyHZAMEHTaTbHBIX
mpo6/eMax MPaBOBOI HAYKH, KaK METOHO/IOINS MCC/IEJOBAHNS, CTPYKTYpa I CUCTEMA IIPaBa,
MeXaHV3M IIPaBOBOTIO PEryIMpOBaHNsA, Pa3BUTIE OTEYECTBEHHOIO IOPUANYeCKOro o6pasosa-
HIUA U Jp.

B 97011 cTaThe peus MOfET 0 npobeme 00veKMUBHOCU NPAsa, Pa3paboTKa KOTOPOIT MO-
CTOSHHO HAaXOZIM/ACh B LIEHTpe Hay4HbIX MHTepecos C. AnekceeBa. B cBA3M ¢ ycToABIIMMUCA
B IIPAaBOBEIEHMY MUPOBO33PEHUYECKIMU U METOIO/TOTMYECKIMI JOTMaMU 1 OTHeCEeHNeM TIpa-
Ba K CyO'beKTUBHOMY (paKTOPy 061IeCTBEHHOTO PasBUTHSI O HACTOSIIIIETO BPEMEHN 9Ta TeMa B
IIPaBOBOJI HayKe OCTAeTCs HeJOCTATOYHO MCC/IeJOBaHHOI. TaKoke cefyeT OTMETUTD, 4TO Te-
OpeTnYecKiie BO33PEHNUS yIEHOTO OTHOCUTENBHO XaPaKTePUCTUKY OO BEKTUBHOCTH IIpaBa Ha
IPOTSKEHUY JUINTEIBHOTO IIePUOJia eT0 HaydHol! fieATenbHocTH (50-e rogsr XX B. — 2013 1)
IIpeTepreBayl CYIIeCTBEHHYIO 9BOMOLNI0. IIpy 9TOM HEOOX0IMMO YIUTHIBATD, YTO YKa3aH-
HBIII MICTOpUYEeCKNII TepHOJ, YC/IOBHO paclaflaeTcs Ha [Ba PasHBbIX arama. Kaablll U3 HUX
OB 110-CBOEMY HAIIOJIHEH BAXHBIMI B TEOPETUYECKOM J MPAKTUIECKOM OTHOLIEHNH (yH-
[aMeHTATbHBIMI MCCIENOBAHMAMY IIpaBa U IPaBOBOIL >KM3HM obuiecTBa. [lepBblit, cosem-
ckuti — ¢ 50-x rofoB o Havana 90-x rofoB XX B. ¢ ero ouIMaIbHO TOCIOACTBYIOLIEH B 00-
I[eCTBE MAPKCUCHICKO-TIeHUHCKOTL teos0eueti Vi MUpPo8o33peHuem. Bropoit oxBaTbIBaeT Ha4amIo
90-x rogoB XX B. ¥ IPOAO/DKAETCA [I0 NepBoii monoBuHbI 2013 I., cBA3aH ¢ pacnagoM Corosa
CCP u majieHneM rocrofcTBa KOMMYHUCTUYECKOI MAEOIOTUY, IPUBEALINX K 06pa30BaHMIO
Poccuiickoit ®epepanyy Kak IeMOKPaTUYECKOTO U ITPAaBOBOTO ToCyfapcTBa. EcTecTBEeHHO,
YTO KaXK[blil 13 ITUX EePUOJOB OTPa3nicA B HaydHOM TBopuecTse C. AnekceeBa. ITO He MOT-
710 He MOB/IMATb Ha METONOIOTHIO U XapaKTep ero MBIIIJIEHN 1, KOHEYHO Ke, Ha pe3y/IbTaThl
VICCTIEOBAHNIT aKTya/IBHBIX IIPO6/IEM IIPaBa, IIPABOBOIL KM3HM OOIECTBA B L[E/IOM.

Vccnenys npupony npasa, C. AlleKceeB OTMeYaeT, YTO IIPABO MIMeET 00beKMUBHbLE Xapak-
mep. «IIprsHaHIe IpaBa 00veKMUBHOL peanbHOCMbio (3Tech 1 fanee Kypcus moit. — E.E.) ...
O3HayYaeT B TO XK€ CaMOe BpeMs IIpU3HaHUe 000eKMUBH020 XApaKmepa U ezo c60Licme, B TOM
qICTIE VI €20 BHYMpeHHel CPYKmypol — cucmembl npasa»'. B 9Toil 03UV MO>KHO BBITEIUTD
KaK MUHJMMYM [IBa B3aMMOCBSI3aHHBIX aClIeKTa 0O'beKTUBHOCTY IpaBa. [IepBblil OXBaTbIBaeT
IIPaBO KaK Ue/I0CMHOe COUUAnvHoe 06pa3osariie; BTOpOIL KacaeTcs ero ceoticme (HOpMaTUB-
HOCTM, CUCTEMHOCTH, GOPMaTbHOI ONpeNe/IeHHOCTH, 00111e0053aTeIbHOCTH 1 iP.) U CHIPYK-
mypot (cuctembl) mpasa. Takoe BueHe IPOOIEeMbI He MOITIO He OTPA3UThCS HA METOTO/IOTUN
MICCIE[IOBAHNS 1 TEOPETUYECKON paspaboTKe TeMbl 0O BEKTUBHOCTH MIPaBa.

B HayuHOII TUTepaType, IPeUMYIIeCTBEHHO I0PUANIECKOIT, 60IbliIe BCET0 BHUMAHNUA yIie-
JIATIOCh M3Y4IeHUIO U JOKa3aTeIbCTBY OObeKTUBHOCTI CTPYKTYPBI U CUCTEMBI IIpaBa. 3a pefi-
KM UCK/IIOUEHVEM CUCTeMa IIPaBa XapaKTepu30BaIach ee UCC/IeOBATE/IAMN C TOUKU 3PEeHUS
00veKMUBHIX KAYECTN8 NPasd, T.e. pacCMaTpMBajIach KaK He3aBUCUMasl OT CO3HAHUA Y BOMIN
3aKOHOJATeIs], HAYKW, MHBIX CyObeKTUBHBIX (pakTopoB?. Uto KacaeTcst 06beKTUBHOCTY ITpa-
Ba KaK II€/IOCTHOTO SIBJIEHN, TO Yallle BCETO yUeHble OTPAHNINMBAIICH OOIIMMIL PacCy K/ jeHN-
SIMM, KaK IPaBUIo, 6e3 HaBeleHVs JO/DKHOI I 9TOro apryMeHTtanuu. Tak, Halpumep, 1o
yTBepxaenuio npod. II. Kepumosa, mpaBo reHeTnyeckt, pyHKIMOHAIBHO U C TOUKY 3PEHMs
pasBuUTHsL «npedcmassiem co60il onpedeneHHyI0 cucmemy 00uLeceeHHbIX OMHOUEeHUT, IPY-
pofia KOTOPBIX 00veKmMuBHO MMeeT IIPaBOBOIL XapakTep... Ecnmu npaso — 3To mpexpe Bcero

! Anexcees C.C. Obuiue Teopernyeckye npobiaeMbl CUCTeMbl coBeTCKoro mpasa. M.: Tocropuspmat, 1961.
C.8.

2 Cm.: ITonenuna C.B. Teoperudeckue mpobeMbl CHCTEMbI COBETCKOTO 3aKoHoAarenbcTa. M.: Hayka, 1979.
C. 19, 21; CucTeMa COBETCKOTO 3aKoHOAaTenbcTBa / oTB. penl. V1.C. Camomenxo. M.: FOpup. mut., 1980. C. 5-16.
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E.[1. EBrpaghosa. Mpobrema 0o6beKTBHOCTH npasa B OKTpuHe npogeccopa C.C. Anekceesa

cama #u3Hv, a He GOpManbHO-aOCTPAKTHOE ee OTPaKeHMe IIPABOM. .. 3aKOH KaK BBIpaXkKeHue
TOCYZIapCTBEHHOIT BOM TIPMU3BaH OBITH TOYHOJ, B HAYYHOM IUIaHe 6e3ynpedHoit popMymnu-
POBKOI1, BBIPKAIOIIEI 005eKMUBHO CYUeCBYIousee Vi Pa36UBAIOULeecs NPpaso» .

B cymHOCTH, y4eHbIlT BBICKa3a/l MHTEPECHbIC MBIC/IM, B OCOOCHHOCTH O IIpaBe KaK «00b-
€KTMBHO CYILECTBYIOLIEM I PasBUBalOLIeMCsA COLMaTbHOM ABIeHNN». Ho HeMarno B 3TUX MbIC-
JIAX HESICHOTO, TPeOYIOIero COOTBETCTBYIOMINX PasbsCHEHMIL, CKaXKeM, TOTO e TIOHMMaHMs
IIpaBa KaK «OIpee/IeHHOI CHCTEMbI 00IIeCTBEeHHBIX OTHOIIeHM». He craBs mepen co6oit
3ajlayy MpOaHaIM3UPOBATh BCe MPUBeENeHHbIe CYXX/eHVA, 3aMEeTUM JIMIIb, YTO OHM CPopMy-
JIMPOBAHBI He TO YTO Oe3 JOCTATOUHBIX, HO BOOOIIIe 6e3 KakMX-11M60 apryMeHTOB B 1X JJOKa-
3aTe/NbCTBO. IIpencTaBisgercsa, 4TO OHOTO TOJIBKO NPM3HAHMA OOBEKTUBHOCTU IIpaBa ABHO
MaJjIo, TOYHO TaK e, KaK ec/Ii OBl IIPaBo HafIe/s/IV MHBIMU Ka4ecTBaMM, 10 HallleMy MHEHMIO,
I HeTO HeCBOJCTBEHHBIMM, HAIIpUMep (YHKI[Hell IO3HAHWs COL[MATbHOI PeabHOCTH.

B 10 >Xe BpeMsi HEKOTOpBIE yUeHble OTPULAIT JAXKe CaMy W/el 0OBEeKTUBHOCTH IpaBa.
Tak, ¢ Touku 3penus A. bepexxHOBa, 00BEKTUBUCTCKUIT MOAXOJ, K TOHUMAHMIO IIpaBa JIOTH-
YeCKM O3HayaeT NPUHIMUIINANBHYIO He803MOMCHOCIb UMEHHO NPABOMEOPHECBa COUUATIbHBIX
cy0veKmos, UX HecnocoOHOCMb cO30amb Heumo 0eticeumenyHo Ho60e, YTO O3HAYaeT HEBO3-
MOYKHOCTD COLIMANbHO-TBOPYECKOTO ISMEHEHM A TAKOBBIX. «Y TBep Karounii, uto IIpaso ecTb
00beKTUBHOE, TIPeOIpefie/IeHHOE SIB/IeHNE, TeM CaMBIM X0UeT CKas3aTb, YTO OT cebsI OH 371ech
Kak ObI HuUero He f06aBIIsIeT 1 He IIPUBHOCKT, HO JIVIIb KOHCTATUPYET HEYTO KaK OOBEKTIB-
HBIIT HakT U MMeHHO Kak «[IpaBo»*. C Takoll O3uIMeli Helb3s COTIACUTDCSA, K TOMY >Ke OHa
COfIEPKUT METONO/IOTNYeCKIe IPOTUBOPEYns.

ITo muenuio A. BepexxHoBa, IpaBo — 3TO BOBCe He 0OBEKTUBHOE COLMAIbHOE 00pasoBa-
HIIE, & UCX00AULee OM CYODEKMA NOSHAHUS npedcmasieHue 0 npase, CyIeCTBYIOIEE B €T0 CO-
3HaHUN. B cBA3M ¢ 3TUM MHYI0, IPAKTUYECKY IPOTUBOIOIOKHYIO TOYKY 3PEHNSA BbICKa3bIBall
U3BECTHBIN poccuiickuit ¢punocod u npasosern V. VinbyuH. B 4acTHOCTM, OH OTMeYaJI, 4TO
«BECh BOIIPOC O TIpaBe HAYMHAETCA TONBKO TaM... TJie CyObeKTUBHOMY MHEHMIO O IIpaBe U
HOCATaTe/IbCTBY HA MPABO MPOTUBOCTOUT 00BEKMUBHO 00Ctosusee, NPeOMerHo onpeoesieH-
Hoe, camosHauaujee IpaBo»°. BecbMa yMeCcTHO 3fiech BCIIOMHUTD Ipu3biB b. Kucrakosckoro
K IOpUCTaM, KOTOPBbI€, KaK CUMTAJI OH, «IIPEXJie BCEro NO/DKHBI HACTaMBaTh Ha NPU3HAHNUM 32
IIPABOM CAMOCHOSAMENbHO20 3HAUEHU, TAK KaK Npaso 00/HHO Obimb NPABoM, a He KAKUM-10
npuOAmKomM K 9KOHOMITIECKOIL, OIUTUIECKOI U FPYTUM CTOPOHAM OOII[eCTBEHHO-TOCYAAp-
CTBEHHOIT XU3HM»®. Permnennio Takort 3afaun C. AexkceeB IMOCBATU/ BCIO CBOIO HAYYHYIO Jie-
SITETIbHOCTb, TIOC/IEIOBATENIbHO OTCTaNBas 0O'beKTUBHOCTD IIPaBa, KOTOPYIO OH IIOHMMAIT KaK
CaMOCTOSITE/IBHOCTD IIPABa, a He IIPUAATOK K YeMY-TO, TOFOOHO CBOEMY BBIJAIOLEMYCSI TIPEf-
LIECTBEHHUKY.

C BO3paXeHMAMIY IIPOTHUB MPUSHAHN 00bEKTUBHOCTI NIPAaBa HEIb3sI COITIACUTLCS 1 10
TOII IPUYVIHE, YTO XKXI3HENESTeTbHOCTD 00I[eCTBA, TI0fieil OKPy)KeHa CAaMBIMIL Pa3HOOOpasHbI-
MM TIPUPOITHBIMM OOBEKTaMU M SBIEHUAMM, IIPEAMETaMI MaTepUaIbHOTO MUpPa, HE3aBYUCH-
MBIMI OT 001I[eCTBeHHOr0 co3HaHusA. Cpefu HUX MHOXKECTBO TAaKIX, b€ CYIleCTBOBAHME TaK
VUIU MHAYe Npebbiéaern B 3HAYUTEIBHOI 3aBUCUMOCTI OT Y€JIOBEYIeCTBa, CKaKeM, Te JKe (ropa
u dayHa, 3eMIs1, BOJHbIE 1 OfI3eMHbIe pecypchl U T.J. CBOeIl IeATeNbHOCTDIO JIIOMY OKa3bl-

* Kepumos JI.A. MeroponorysA npasa. [Ipenmer, ¢pyHkimm, mpobnemsr gumocodun npasa. M.: AaHTa,
2000. C. 349.

* Bepencrios A.IL «O6beKTUBHOE» U «CYOBEKTUBHOE» B KOHTEKCTE TEOPETUKO-METOLOIOTNYeC-KIX Ipobmem
npaBononnManus // TeopeTuko-MeTofonornyeckye Mpobaemsl npasa / nox peys. mpod. M.H. Mapuenko. M.:
3epuano-M, 2007. C. 126, 127.

* Mnvun M.A. Teopus npasa u rocygapceTsa. M.: 3eprao, 2003. C. 179.

¢ Kucmsaxoeckuii b.A. ®unocodus u coumonorus npasa. CIT6., 1998. C. 382.
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BAIOT 3aMeTHOE B/IMAHNE He TOJIBKO Ha HbIHEIIHee COCTOSHIE 3TUX 00beKTOB ¥ PecypcoB, HO
U Ha VIX CYIIleCTBOBaHMe B 6ynyieM. VcIonb3ys sTu pyrpogHble 60raTcTBa Ay CO6CTBEHHOII
JKVM3HU, IO IPY HEOOXOUMOCTH U C LIeJIbIO VX COXPAHEHUs BHOCAT HEOOXOMMbIe M3MeHe-
HIA B VX CYI[eCTBOBAHIE U PAl[IOHAIbHOE UCIIONb30BaHMe. To ecTb 06beKTUBHOCTD, O KOTO-
POt uAeT pedb, HUCKOIBKO U HUKAK He IPEMATCTBYeT COLMATbHBIM CyOBEeKTaM IIPUBHOCUTD
B IPUPOAHBIE OOBEKTHI YTO-TO MHOE, B TOM YNCIIE ¥ CBOE COOCTBEHHOE.

BecpMa Ioxo>kee MO>KHO HAaO/IIOAATh I OTHOCUTENBHO TAKOTO COLMAIBHOTO SIB/ICHNS, KaK
paBo, 06BEKTUBHOCTD KOTOPOTO HUKAK He IPENATCTBYeT 0OLIeCTBY U TOCYHApCTBY IIPH-
BHOCUTBD B er0 YHKLIMOHMPOBaHME COOCTBEHHYIO 3aMHTEPECOBAHHOCTD, OTBEYAsl TAKIM 00-
PasoM Ha BBI3OBBI COBPEMEHHOCTH, B TOM UMCJI€ CTUXMITHbIE OeICTBIS, TeXHOTEHHbIe KaTa-
CTpoGBI, PMHAHCOBO-IKOHOMIYECKIIE PUCKI ¥ KPU3UCHL. [le/o 3/iech BO MHOTOM 3aBUCUT OT
CaMOro OTHOIIIEHNS K IPaBY JI0fiell, B 0COO@HHOCTH JO/DKHOCTHBIX AL} OPTaHOB IMYO/IMIHOI
BJIACTY, HOINTIYECKVX MAPTHUil U 0OLIeCTBEHHBIX OpTaHM3aLUIL, OT BOCIPUATUAA UMM IIpaBa
KaK JIeICTBUTENIbHON U BEIMKON COLIMAaTbHON IIEHHOCTU.

Tepmunvi 06vexmusHocmu npasa. Ciefyet 3aMeTUTh, 4To B 50-¢ — 80-¢ roxpr XX crore-
TIsI B COBETCKOII INTEPAType HEMHOTHE OCMENNBA/IICh BBICKA3bIBATHCA O MpaBe KaK 0ObeK-
TUBHOJ PeanbHOCTH, Jiefiasd IIPU 3TOM COOTBETCTBYIOIME OTOBOPKY OTHOCUTE/IBHO €€ CIell-
UPUIHOCTH, OTINYAIOIIENICS OT IPUHATOTO B TO BpeMsi IGHUHCKOTO OIpefie/ieHNs KaTeropyn
«mamepusi». B CBsI3U ¢ 9TUM OYEeBUAHO: YTOOBI N36€KaTh KaKUX-/INO0 MEOTOINIecKuX 00-
BUHEHUII B HEMAapKCUCTCKMX B3IVIA/IAX B IUTEPAType OTMEYanoch, YTO CTOPOHHUKI «OOBeK-
TUBHOI TEOPUU He 3a0b18at0M 0 6071e60M NPOUCXOHOEHUU NPABA», ITO «IIPABO MSMEHACTCS,
COBEpIIEHCTBYETCS 110 BOJIE 3aKOHOJIATe L], B COOTBETCTBIMI C Ha3peBIIVIMIU IOTPeOHOCTAMNU
001I1eCTBa ¥ PeaTbHBIMMI YCTIOBUAMM» .

B mpuBeieHHOIT OTOBOPKe HIYETO YAMBUTEIBHOTO HET, COOCTBEHHO, B TAKOM COCTOSTHIM U
Ha 9TOJ1 OCHOBE JIINTe/IbHOE BpeMsI IIpeObIBaja 1 pasBIBaIach BCsI IPABOBAst HAYKa CTPAHBL
B cBoI0 0Ouepenb 3TO O3HAYa/O MpM3HAHNME IIOJTHON 3aBMCUMOCTY IIpaBa OT IOCY[apCTBEH-
HOIJI BJIACTY — €TO0 ITIABHOTO, a 110 CyTH, MOHOIIONIbHOTO TBOPIja. Takoil B3ITIAM Ha CO3flaHue
IIpaBa He JJaBajl OTBeTa Ha OYEHb Ba)KHbIE TEOPETNYECKIE BOIPOCHI, HAXOAAIIMEC 3a Ipefie-
NaMy TPaJUIVIOHHO IIOHMMAEMOTO IIpaBOTBOpYecTBa. [loaTOMY B IpaBoBOJi HayKe BOIIPOC O
TaKOM BOJIEBOM IIPOMCXOXKIEHUN IpaBa TPeOOBAN CYI[eCTBEHHON KOPPEKTUPOBKU U yTOY-
HeHus. C rouxy spenns C. AnekceeBa, IPaBOTBOPYECTBO (BOJIA 3aKOHOJATENIA) JIMIIb B KO-
HEYHOM CueTe BBIpaXKaeT CIOXHBIN mporecc Gpopmmposanus npasa. «Ho npaBoTBopuecTBO
u nporecc GpopmupoBaHus mpasa (IpaBoOOPA3OBAHNsI) HENMb3sI OTOXKAECTBIATH» . B aTom
KOHTEKCTe IIpY3HaHNe IIpaBa 0O'beKTMBHOI COLMAIbHON peabHOCTbIO OPUEHTUPYET UCCIIe-
moBaterell Ha 6ojee TIy6OKOe M3yUeHNUe NPOOIEMbI 1Ppas006pa306aHUs, NO360/ITeNn YIeCTb
JIeJICTBUE CaMbIX PA3NMYHbIX (PAKTOPOB U MPUYMH. B COBpEMEHHBIX HayIHBIX MCCIETOBAHM-
AX OTMEYAeTCs, YTO TAKON MOAXOJ, OTKPbIBAeT HOBbIE ITO3HABATEIbHbIE BOSMOXHOCTH, XOTSA
OH 3HAYUTENbHO C/IOYKHEE TOTO, KOTOPBIN J/INTENbHOE BpeMs NeKIapUpPOBaJICA B Pa3IMYHBIX
MHTEePIPeTALAX O IPOMCXOXKICHU 1 3aBUCUMOCTH TIPaBa OT BOJIN 3aKOHOMATEIs .

Mexpay TeM «B IpaBe, KakuM Obl HU ObIIO KOHKPETHOE COflep)KAHNUe 3aKOHOB, TAHHBIE
IOPMANYECKON MIPAKTHUKY, IPAaBOCOSHAHMA eCTh CBOETO POJA HeCMKAL 00beKMUBHAS CIPYK-
mypa — He4YTO NOCOAHHOe, HETIOBIACTHOE BOIbHOMY YCMOTPEHNIO 1 IIPOM3BOY HUKAKOTO

7 Bparycp C.H. CooTHolIeHne CHCTeMBI IIpaBa U CHCTEeMBbI 3aKOHOfaTenbcTBa // CiicTeMa COBETCKOTO 3a-
KoHopaTenbcTBa / oTB. pef. M.C. Camomenxko. M.: IOpuz. mut., 1980. C. 44.

8 Anexcees C.C. ITpo6nemsl Teopun npasa: B 2 T. T. 2. CBeppnosck, 1973. C. 5; On sce: Obias Teopus
mpasa: B 2 T. T. 1. M.: IOpup. mut., 1981. C. 307-309.

° Cm.: IIpudsopos H.A., Tpogpumos B.B. IIpaBoobpasoBanue u npaBoobpasyiomuiye GakTopsl B mpase. M.:
Hopwma, 2012. C. 74-92.
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ma»'®. Criefyet MOff9epKHY Th, YTO 9T MBIC/Ib HUKOI/A He YIIYCKA/Iach U3 MOJLS 3PEHIIs yue-
HOTO, [TO/Ty4asi HOBOE Pa3BUTHE I apIyMeHTalnIo .

I[TousitHO, uto C. AexceeB, paccMaTpuBasi IPaBo Kak 0ObEeKTUBHYIO (COLMAIbHYIO) pe-
aJIbBHOCTD, BKJIA/[BIBA/I B €€ MTOHATIE ONPeMIe/IEHHBII CMBICI, He TOXX/ECTBEHHDII KaTeropmmn
«Matepusi». To, 4TO IpaBo IMpefCTaBiAeT cOO0I peanvHoe A671eHUe COLVANTBHON eiiCTBUTED-
HOCTH, BPSIJ] T y KOTO BBI3BIBA/IO 1 BBI3bIBAET BO3paXKEHMA. B rocymapcrse OHO sAB/IAETCS
HanbojIee OPraHUSYIOLIMM I ABTOPUTETHBIM PETY/IITOPOM OOI[eCTBEHHBIX OTHOLIEHNIT, HOP-
MaM KOTOPOTO HO/DKHBI MOFYMHATHCS BCe 6e3 MCKIIOUeHNsA CyOBEeKThl STUX OTHOLICHMIT —
dusudeckne u OPUAMYECKIE NI, OPraHbl NyOMMYHON BracTu. B 3TOM cMbIc/e mpaBo
(yHKIMOHMPYeT 060veKmu6HO KaK 00bEeKTUBHOE LIeJIOCTHOE COLaIbHOe ABIeHne. Ha 310 06-
palilaeT BHUMAaHME 1 YYEHBII, MCIIO/Ib3Ys IPYMEHUTENbHO K IPaBy CHHOHMMIYHbIE TEPMUHBI
«0OBEKTUBHOR» 1 «Crienuduieckas 06beKTUBHasA (ColMaabHasi) peanbHOCTb» 2. B Hay4HO-
TeopeTndecKnx u3blcKaHmsIX C. AeKceeB UCIOMb3YeT TAKXKe U MHbIE TEPMIHBL — «MaTepusi
IIpaBay», «IOpUANIecKas MaTepusi». [locenHss, 10 ero MHEHMIO, «KaK M BCSKasI «MaTepusi», —
3TO JOCTYIIHOE B PYKaX 4UelOBeKa BEILIeCTBO, XOTS B [EMCTBUTENBHOCTI OHA OKa3bIBAeTCs
[IPeMETOM, a/IeKO He BCer/ja MOAAT/IMBBIM BOIBHOMY MAaHNUITY/IMPOBAHNUIO",

KoneuHo, ecru 651 B paBe (3aKOHaX) Bce ObIIO Ipefe/bHO MOHATHO ¥ BOCIPUHATO CO-
LVaTbHBIMU CYObeKTaMM, TO ObUI Obl 3HAYMTENBHO OO/IErdeH MPOIeCcC €ro peannsaluu un
mo3HaHus. OCOOEHHO 9TO OTHOCUTCS K 3aKOHOJATEIBHON U CyfeOHOI [IesATeNbHOCTH, IJie
IIOVICTHHE COBEpPLIAeTCs IONCK IpaBa, GopMUpyeTcs ero oO6pasoBaHMe Kak KOHKPETHOI pe-
a/IbHOIT JAaHHOCTH. VIMEHHO B 9TMX IIPOIfeccax MaKCHMaIbHOI JO/DKHA OBITh ajjeKBaTHAs €ro
nooamauBoCms, KOTOpast 3aBIUCUT OT YPOBH: NMPO¢eCCHOHATBHOIO 3HAHNS JINL], IIPUMEHSIIO-
X 1paBo. To ecTh peyb UAET O IPaBUIBHOM MCIONIb30BAHNUY IIPABOBBIX HOPM B peajIbHBIX
JKMBHEHHBIX CUTYALMAX, KOTOPOE HePeAKO Hy>KaeTcs B KBamuduuyposanHoM (mpodeccrno-
HAJIBHOM U JOKTPMHATBHOM) TOMKOBAHUY COMEPXKAIETOCS B HUX CMBICTIA.

Cyns mo pesynbTaTaM JCCIefoBaHmil IpobneM mpasa, C. AneKkceeB OTHaeT MpefIoYTe-
HIIe KaTeropusM «00beKTUBHOE» I «COIMANbHAsI peaTbHOCTh». OH MOSICHSIET P 3TOM, YTO B
[IAHHOM CJIOBOYIIOTPEO/IEHNN «HET HITIeTO METOLO/IOTYeCK) HeBEPHOTO, TaK KaK CYILeCTBO-
BaHIe [IpaBa — peajbHbI (PaKT», @ «<OTPULaHIEe 0O'BEKTUBHOTO XapaKTepa paBa Hen36eXXHO
BeJleT K €r0 CyOBEeKTMBUCTCKOI TPAKTOBKE. .. 1MO/IbKO HPU3HAHUE 00BeKMUBHO20 XAPAKepa
npasa no3eonsem paccMampueams e20 Kak makoe couuanvHoe signeHue, Komopoe obnadaem
onpedeneHHbIMU 00BeKMUBHBIMU CB0TIcMBaMu»'. AHATU3NPYS BHICKA3aHHbIE YIEHBIM MBICIN
110 BOIIPOCY 0O'beKTUBHOCTM TIPABa, HeIb3sI HE OTMETUTD €r0 ITyOOKOI yOKIeHHOCTH U Ha-
CTOSITETIBHOCTY B JOKA3bIBAHUY IIPABOMEPHOCTY TAKOI XapaKTePUCTIUKI ITpaBa. B To ke Bpe-
M1 B HAYYHOIL JIMTePaTypPe CaMo TIOHATIE «0OBEKTIBHOE» IPUMEHSIETCS II0-Pa3HOMY, HO IIPK
aTOM, Kak cuntaer C. AJleKceeB, «pelIaouM 1 UCXOLHBIM SBJISIETCs PACCMOTPEHNE [IpaBa B
TUTOCKOCTYL COOMHOUEHUST 00U4eCMBEHH020 ObmMUsT U 00ULeCINBEHHO20 CO3HAHUS, MATEPUAIIb-
HBIX /1 MIEOMOIMYeCKMX OTHOLIeHIT». OTCIofa BHIBOA: «IIpaBo OTHOCUTCS K 06/1acTy cyOvex-
MUBHO20 — K HAOCPOEUHbIM OMHOUEHUAM, Npedcmasisem co00il cyOvekmueHblii pakmop
00611eCTBEHHOTO pasBUTHsI» . COITACHO TAKOIL IOTMKE TIPABO PACCMATPUBAIOCH KAK SIBIEHIE
CYOBbeKTMBHOE — 4YacTb IOPUANYECKON HaICTPONIKY ob1jecTBa. EcTecTBeHHO, BO3HMKAET BO-

1 Anexcees C.C. JIuansa npaa. M.: CratyT, 2006. C. 49.

" Cm.: Anexcees C.C. CtpykTypa coBeTcKoro npasa. M.: lOpuz. mut., 1975. C. 56-62.

12 Anexcees C.C. Oburas Teopus mpasa: B 4 Boim. Beim. IV. CBepanosck, 1966. C. 199-200.

13 Anexcees C.C. JIlunnsa npasa. M.: CraryT, 2008. C. 193.

14 Anexcees C.C. ConnarnbHas LIeHHOCTb IIpaBa B coBeTcKoM obmjectBe. M.: FOpug. nmut., 1971. C. 65, 68.

1> Anexcees C.C. CoumanbHasi EHHOCTDb IIpaBa B coBeTckoM obmectBe. C. 62; On we: Obmas teopus
mpasa. M.: IIpocnexkt, 2008. C. 126.
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IIPOC — KaK 3Ta JIOTMKA COITIACYeTCsI ¢ XapaKTePUCTUKAMI IIPaBa KaK 00sexmusHotl (corm-
aJIbHOI) PeaTbHOCTH, C OIHOV CTOPOHBI, ¥ KaK CY0eKmMU6H020 A671eHUS — C IPYTON?

B 1opu/ideckoit muTepaType 9To IPOTUBOPEYNe Paspenasoch B TOM CMBICTIE, YTO Heb3sI
«CMeIIVBATh BOJIEBOE IIPOVCXOXK/EHIIE TOTO WV MHOTO sIB/IeH st (1IpaBa B ToM uucie. — E.E.)
U ero 0O'beKTHMBHBIE KauecTBa»'®. B 6omee mosznHeit cBoeit pabore C. AjiekceeB MOATBEPXKa-
eT paHee cOPMY/IMPOBAHHBII BBIBOJ, YTO «IIPABO — 9TO 0C00as COLMAIbHASI PEaNbHOCTb.
Takoil (peHOMEH, KOTOPBIIT OTHOCUTCSI K CYO'beKTUBHOII CTOPOHE KU3HM 001IeCcTBa, B CBOEM
BO3HUMKHOBEHUM 1 JICVICTBUM 3aBJMCUT OT JIIOZiell, OT MX MHEHMII U BOJM, U B TO XKe BpeMs
IpefcTaBIseT co6oit 0coboe siBIeHme cpenn GakToB meiicTBUTENbHOCTI» . CrenyeT oTMe-
TUTH, YTO CaM TEPMUH «IIPABO KAK COL[MA/IbHASI PeaIbHOCTb» MCIOMb30BaICs 1 panee. Ho
3TO ellle He O3HAYaeT, YTO B TEOPETHYECKOM NO3HAHUM JAHHAasA TeMa McdyeplaHa. B casu ¢
atuM npodeccop C. MaKcHMMOB BEPHO MOAMETII, YTO «BOIPOC O TOM, K KAKOMY THUITy pe-
QIBHOCTY OTHOCKTCSI IIPABO, JIMIIb HA IIEPBBII B3I/ He COAEPXKNUT HMKAKON IPOo61eMsl, a
OTBET Ha HETO He IIPEefICTaB/IAeT HUKAKOTO TPY/a, HOCKOIbKY IIPaBo 3a 2,5 THICAYM JIET CBOE-
O CyILIeCTBOBAHMSA JO/DKHO OBITh JOCKOHATBHO 0CBOeHO» 'S, Halo ckasaTh, 4TO OTMeUeHHbIe
MOMEHTBI IIOATBEPXKAAIOTCS BCeM MCTOPUYECKMM PA3BUTUEM IIPaBa U IOPUAMIECKOI HAYKIA,
U MOYKHO YTBEPXK/IaTh, UTO 3TOT IIPOLIeCC ITIO3HAHM:A Ha KaXX/[OM STalle TOTbKO YCIOKHACTCA.

KcTaTn, B MapKCUCTCKOIT TUTepaType yKasaHHBII MOAXO/ K OIIPefie/IeHNIO IIPUPOJbI Ipa-
Ba KaK YaCTHU IOPUANYECKOI HAJACTPONKM ObII OOIIEIIPUHSTBHIM, XOTSI OH COEpIKasl SIBHOE
npoTuBopeyne. ITo NPOTUBOpPeYNe IMIABHBIM 06pa3oM 6BII0 06YCIOBIEHO TOCIIOACTBYIOMEt
IOKTPUHOI KECTKUX PAMOK IKOHOMUUECK020 OetmepmMUuHu3Ma, ITO CTAaBUIO TIPABO «8 0e3yc-
JIOBHY10 3A8UCUMOCTb HE TOIBKO OT S9KOHOMIYECKOro 6asnuca, HO 3a49acTyI0 OT MHBIX COLU-
aJIbHBIX PaKTOPOB. Bee 9T0 MpMBOAMIIO K TAKMM KPaitHMM MO3UIVIAM, KOT/IA 1PAsy 0me00u-
J1acb NPOCMO cayHebHast ponv»'®. VIHpIMM CToBaMM, aBCOMIOTU3AINSI BHEIIPABOBbIX (PaKTOPOB
001IIeCTBEHHOTO PAa3BUTIS IPUBOAIIA K CYIIeCTBEHHOMY VICKa)XKEHUIO e/ ICTBUTEIBHON PON
IpaBa I, IPeXJie BCETO, K €r0 CAMOCTOATENIbHOCTI B COLIMATbHO-9KOHOMIYIECKOM YCTPOICTBE
obuiecTsa.

ITpu 9TOM B JIMTEpaType BEPHO MOAMEUEHO, YTO «COBPEMEHHAsI TEHIEHIIVISI Pa3BUTI 0PH-
IMYeCcKOV HayKV 3aK/TI09aeTCsl B TOM, YTO JABHO aKTYaJIeH BOIIPOC O KOPPEKTHOCTH PacCMOTpe-
HYISI IPaBa KaK «PaBHOIIPABHOI» COLMANBHOI cepbl, HAXOAALEICs ¢ MHBIMU cepamu obiie-
CTBa (9KOHOMMKOIT, [IOJINTUKOIA I IIP.) He B OTHOIIEHVISIX 3aBUCHMOCTH VIV MHCTPYMEHTA/IBHOTO
obecriedeHys, a Kak MUHVMMYM, B3aUMOBIIVIIHUA U B3aMIMOOOYCIOBIEHHOCTY»>. MBIC/Ib, KaK
IpeCTaB/IACTCs, BeCbMa MePCIEKTNBHA 11 3aCTTy>KUBALT TIIATEIbHOTO 00CYK/ICHSL.

IIpoucxopsamue B cepenune 1980-x — Hauasne 1990-X rogoB pafiuKaabHble MI3MEHEHNA B
001I1eCTBEHHO-TIONUTUIECKOM YCTporicTBe Poccuu 1 Bcero moCTCOBETCKOTO IMPOCTPAHCTBA
CTa/Iu CTPEMUTEIbHO IOMATh B IIPABOBOI HayKe CTaBIIMe IIPUBBIYHBIMU JOTMBI, METOLO/IO-
TUIO VICC/IEJOBAHNST, CTEPEOTHUIIBI MbliiTeHns1. Heo6xomumM 61 KPUTHUECKIIT IepeCcMOTP Cy-
IMIeCTBYIOMIMX BO33PEHMIT Ha IIPaBo, B TOM YINCIIe BOCIIPUATHSA €T0 TONbKO KaK BO3BEJCHHOII
B 3aKOH TOCYJapCTBEHHOI BOMIM HAPOJA, T.€. TOJIbKO KaK CYO'beKTMBHOTO BOJIEBOrO 06paso-
BaHMsI. BMecTe ¢ TeM yueHBIMU-TIpaBOBefaML He 6€3 OCHOBAHVISI BBICKA3bIBA/IACh MBIC/Ib, YTO
3ajlaya 3aKOHOJATeIIA «COCTOMUT B TOM, YTOOBI HAIITU IIPaBO B CAaMOV XXVM3HU U aJieKBaTHO BbI-

!¢ Cucremarusanys X03siiCTBEHHOTr0 3aKoHozatenbeTBa. M.: FOpua. nut., 1971. C. 49.
17 Anexcees C.C. JIuuns mpasa. M.: Craryr, 2006. C. 192.
18 Cm.: MakcnmoB C.J1. IIpaBoBast peanbHOCTD: OIBIT GprIOCOPCKOro 0cMbICIeHNst. XapbKoB, 2002. C. 143.

! Tapacos H.H. MeTtoponoruyeckue mpo6eMsl jopuandeckoit Hayku. Ekarepun6ypr, 2001. C. 85-90. Ta-
KYI0 ITO3MIINIO 3aHMMAIOT U fpyrue yueHsle. Cum.: [lepesanos B.II., Ipubatos [].B. IKOHOMIYECKIE U IIPABOBbIE
OCHOBaHMA MHHOBAIMIL: Tpo6/IeMbl cooTHolenns // Tocynapctso 1 mpaso. 2011. Ne 12. C. 48-57.

* Tapacos H.H. Yxas cou. C. 90; Ilepesanos B.1]., Ipubaros J.B. Ykas. cou. C. 51.
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PasuUTb €ro B 3aKOHe»?', UTO «3AKOH MONbKO 1mMo20a A6/AEMCA NPA6oM, K020d 3aK0Ho0ameny
OMKPLLIL €20 8 00BeKMUBHOL deticmaumenvHocmux»*. TakuM 06pasoM IOATBEPXAanach 00b-
€KTUBHOCTb IIPaBa, T.€. er0 CAMOCTOSATETbHOCTD 10 OTHOLIEHNIO K TOCYHapCTBEHHOI B/IacTH,
XOTA cama IpobremMa IIpu 3TOM He ycdeprbianach. C. AjeKceeB MOAYEPKMBAN «OpraHNJe-
CKOe e[[HeHMe IIpaBa M 3aKOHa», KOTOPOEe «IIPOTMBOPEYMBO, IO CYTU M 3HAYUMOCTU», U3
Yero «IpOMCTEKAET BO3SMOXKHOCTD, HAPAMY C IPABOBLIMM 3aKOHAMI. .. TAKXKE U HENpasosvix
3axkoHo6»*. Ho MMeHHO B IPaBOBBIX 3aKOHAX ITTABEHCTBYIONIAsA U PENIaiolas Polb OTBOMNU-
Jach paBaM U CBOOOAM YeoBeKa U IPaXK/JaHIHA.

B npuBeneHHOI BpIle XapaKTEPUCTUKE IIpaBa YYEHbI, 110 CyTH, HE BBIXOJAMII 3a IIpefie-
JIbI MapKCHCTCKOM JOKTPMHBI TAK HA3bIBAEMOTO MaTePMANNCTIIECKOTO TIOHMMAHA UCTOPUH,
OTHOCSA IIPaBO K 0071acT CyObeKTUBHOTO, HAJICTPOIIKI HaJl 9KOHOMMYeckKuM 6asycoM. Ilo-
IoOHBIE B3ITIAABI O IIPaBe, KaK M3BECTHO, ObIIN OOIIEIPUHATHI M KAHOHUSUPOBAHbI B IyMa-
HUTAPHBIX HayKaX, BOCIPMHUMA/INCh B Ka4eCTBE He3bIOJIeMbIX IIOCTY/IATOB 1 HelIpepeKaeMbIX
BEYHBIX MICTUH. JTO IIOJTHOCTDIO PacIPOCTPAHANOCH U Ha NIPABOBYIO HayKy, IO9TOMY IIPaBO
0Ka3a/I0Ch Ha 0004MHE XIBHENEATeTbHOCTH 001IlecTBa. B 9TOM CMbIC/Ie 3SHAYUTENbHOE BIIVA-
HIe Ha OTHOIIEHNE K [IPABY U €r0 BOCIPUATHE B 00IeCTBE KAK BTOPUIHOTO SIBJICHVISI, PABHO
KaK ¥ Ha PasBUTHE BCETO IPaBOBefeHNs, uMeno yreepxaenue K. Mapkca, 94To mpaBo «Hu-
K020a He Moxcern Oblmb 6blde, HemM IKOHOMUHECKUTL CIPOTL U 00YCI087IeHHOe UM KYTbmypHOe
passumue obuecmea»**. Ho COOTBETCTBYeT /M 9TO AEMCTBUTENBHOCTH — HAIO ellje JOKa-
3aTb, U HE TEOPETUYECKVMMI YMO3AKIIOUEHUAMM, & PealbHbIMU MCTOPUIECKUMU (aKTaMIL.
ITo-BUAMMOMY, He CITy4altHO «9KOHOMUYECKUIT TeTePMUHI3M» KPUTUIECKN ObIT BOCIPUHAT
MHOTUMM U3BeCTHbIMY poccuiickumu yaeHbiMu (H. Ipegeckynom, b. Kncrakoscknm, H. Kop-
KyHOBBIM, I IllepieneBudeM u p).

B coBeTckoit Hay4HOII TUTEpaType HUKTO U3 IPeACTaBuUTeNelt Gpumocopun, OPUCIPY/IeH-
LMY, TIOIUTIYECKOJ 5KOHOMUY JaXKe He TIBITAJICA PasBUTH MPVBEIEHHbI MaPKCUCTCKII BbI-
BOJ], IIOABEPTHYTb €T0 COMHEHMIO, He TOBOPS YK€ O HaMePEHUM BbICKa3aTb 110 3TOMY II0OBO-
Iy HE4TO MHOE, a/IbTEPHATUBHOE. B CBA3M € 3TUM CrIeflyeT 3aMeTUTb, YTO, fe/lasl YKa3aHHbIi
BeIBOZI, K. Mapkc akieHTHpoBal BHUMAaHME HA TOM, YTO «IIPABO HE MOXXET OBITDH BBIIIE», I
HUK020a He ymeepioas, 9TO OHO HAXOOUMCS «HUMe IKOHOMUHECKO20 Crpos». BocipyHMast
copmynnpoBaHHOE UM MONOXKeHMe OYKBAIbHO, He YTPY>KAas cebst ero 0CMbIC/IeHIeM, Po-
1je BCero ObUI0 0603HAYUTD IPABO KaK HEUTO, HAXO/ALIeeCs «HIDKe 9KOHOMUKI», BTOPUYHOE
II0 OTHOIIIEHMIO K Hell 06pasoBaHue.

B 6ornee mosnHux cpoux nccnenosannsax C. AjlekceeB IPNUAET K BBIBOAY, UTO «B COOTBET-
CTBIU C HOCHYIAMAMU 0PIOOOKCANIbHO20 MAPKCUMA 68 NPAB06edeHUU, Ge3pas/ie/IbHO TOCIIOf-
CTBOBABIIETO B YCTIOBUAX COBETCKOTO 00IeCTBa B TeUeHIE MHOTUX AeCATUIETHII, UCXOIHOI 1
pewarouets punocodckoii 0cHOB0L 07T NOHUMAHUS NPABA HEV3MEHHO OPaNCh TIOTOXKEHNS O
«basuce n HagcTpoiike». Ho «6 mom sude, 6 kakom oHu Obi1u KAHOHUSUPOBAHB MAPKCUSMOM-
JICHUHUSMOM, HYHOAIOMCA. ..8 0CHOB8AMENbHOL KPUMUH4ecKOoll nposepke»™. ITO CyKJIeHNe, KaK
IPeCTaB/IACTCS, BHICKA3aHO yIEeHbIM He 0e3 OCHOBAHUII 11, KOHEYHO, 3aC/Ty)XBAeT CAMOTO
IIpMCTaNbHOrO BHUMaHMA. [1paBya, 11 BHIONMHEHN TaKO 3a/jadyl HPEICTONT KPOIOT/INBAA
U IOCTaTOYHO IPOJIOKNTENTbHASA PaboTa YUeHBIX-IPaBOBENOB, G1I0cO(OB, SKOHOMICTOB.

2! Manvuyes I'B. IIpoucxoxxuenue u paHnnue Gopmbl Ipasa u rocyfapcrsa // IIpobaemsr obuieit Teopyun
mpasa 1 rocygapcrsa / mog pen. npod. B.C. Hepcecsaa. M.: 1999. C. 135.

22 Cnupuoonos JL.V. Teopust rocygapcTsa u mpasa. M., 1995. C. 95.

> Anexcees C.C. Camoe cBATOe, 4TO ecTb y Bora Ha semne. Vimmanyun Kant m mpobmemsl mpasa B
coBpeMeHHYI0 anoxy. M.: Hopma, 1998. C. 92, 93.

* Mapxc K. Kpuruka Torckoit mporpammsl // Mapke K., Ourensc @. Cobp. cou. T. 19. C. 19.

» Anexcees C.C. ColyanipHas IeHHOCTD IIpaBa B cOBeTCKoM obutectse. C. 62.
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Cyns o Teoperndecknm Tpyfam C. AjlekceeBa, K yKa3aHHOMY BBIBOAY €ro IIPMBeJIa cama
XV3Hb CO BCEMM €€ IPOTUBOPEUNAMIM, TPYRHOCTAMY, He HAlollas eMy HJ Majelilieil ocTa-
HOBKJ [JajIeKTVKa HayYHOTO MBIIUIEHNUSA. B CBOI0 odyepenp Bce ero HaydHble M3BICKAHVIS U
paboTa CBUIETENIbCTBOBAIN O CePbe3HOM IIOBOPOTE B PasBUTHI IIPABOBOII HAYKM, KOTOpast
[aBHO HYXJanach (Kak ¥ B HaCTOsIee BpeMsa) B YTOYHEHMN 06a30BBIX MUPOBO33PEHUECKIX
Melt ¥ IPUHIMIIOB, MHOM MeTOROMOrnu ucciaefosanusi. HakoHer (4To camoe rmaBHOe), 3TO
HACTOATe/NIbHAA HOTPEOHOCTD 6 HepecMompe camozo OMHOUEHUS K NPpasy, K BOCIIPUATUIO ero
KaK TaKoJI COL[MaIbHOI LIeHHOCTH, 63 KOTOPOIT 00IIeCTBO 1 TOCYAAPCTBO He MOTYT 000MTUCD
HI TIpK KaKux 06cTosTenbeTBax. CriefiyeT MOfuYepKHY Th, YTO MO3UIIVsI YYEHOTO B JAHHOM BO-
IIpOCe He OCTajIach He 3aMEYEeHHON B COBPEMEHHOI INTEPaAType.

[TpumedarenbHO, yTo oTHOLIeHNe C. AjeKceeBa K IIPaBYy KakK K 0OBEKTUBHOMY COLVAIb-
HOMY sIBJICHMIO BeCbMa CO3BYYHO C YHOMsHYTbIM mpusbiBoM b. Kuctskosckoro. K coxarne-
HIIO, 3TOT IIPU3BIB MHOTUMIM, B OCOOEHHOCTH YMHOBHUKAMI TOCYAAPCTBEHHOI cdepsl (pa-
60TaIOLIMMY B OpraHaX NyOIMYHON BIACTH), BUAVMMO, IUIOXO OB YC/IbIIIAH (KaK IIPY SKM3HU
Y{I€HOr0, TaK U MOC/IeYIOLVIMY IIOKOIEHNSIMM [IPAaBOBEIOB, B TOM YJMC/Ie M HbIHeUHNM). VHa-
Ye HaM He IIPUIUIOCH ObI HAOMIONATD CEeTOHs HOBBII BCIIECK B OOIIECTBE «[IPABOBOTO» HUTH-
NM3Ma, KOPPYILMH C ee «TeHeBbIM» U «TeneOHHbIM IIpaBoM». HecMoTps Ha IpuHMMaeMble
B IIOCTCOBETCKMX CTPAaHAaX MePBI II0 HMOBBIIIEHNUIO IPeCTIDKa IpaBa (B YKpanHe, HalIpumep,
@XerofHo 8 OKTsA6pst oTMedaeTcst [JeHb IpaBa), Bce XKe YPOBEHb IIPABOBOI KY/IBTYPhI B HUX
«3arajjouHO» IIPOJO/DKAET OCTABATbCS BeCbMa HU3KIM.

He 6ynyun nieHeHHBIM forMaMyt OULIMAIBHON UieoIornu u MupoBosspenus, C. Amex-
CeeB JiaXKe B COBETCKUX YCIOBMSX HAXOMMI BO3MOXKHOCTD IIOKAa3aTh IPABO KaK SIBIEHIE,
UMelollee CBOe, CAMOCTOATEIbHOE MIpefHasHaueHe B XKI3HEeATeIbHOCTI 001ecTBa 1 To-
cymapcTBa. B wacTHOCTH, paccMaTpuBasi paBo B IIIOCKOCTY COOTHOLIEHMST 00beKMU6H020 1
cy6BeKM1U6HO20, OTHOIICHVSI K MHAVBIUYaIbBHOMY CO3HAHMIO, YUEHBIIT CIUTATL, YTO B JAHHOM
KOHTEKCTe IIPaBO BBICTYIIAET Kak criennudeckas couuanvias (06veKmusHas) peanvHocmb.
[l1aBHOe 371eCb COCTONUT B TOM, YTO IIPABO — 3TO TAKOE COLMAIbHOE SIBJIEHIE, KOTOPOE KaK
ObI OTZE/IITCS OT CO3HAHNIS MHAVBI/A, OTYIaeT OTHOCUTEIBHO HE3aBJCUMOE OT HUX CYIIje-
CTBOBaHMe™.

B aTom cmbIcre (1, BUMMO, He CTIy4aifHO) eCTb HEMAJIO CXOXKETro y IpaBa C He3d8UCUMO-
cmvio cy0ebHOll 671GCMU, CTATYC KOTOPOII IIPU3BAH 00€CIIeYNTh OCYIeCTBICHNUE IIPABOCY/VI
6ecrIpICTPaCcTHBIM, HEIIPEB3ATHIM I CIpaBelIMBLIM cynoM. Kak n3BecTHO, cynebHas cucre-
Ma CTPaHBI CO3[Ja€TCs TOCYAAPCTBEHHOI BIACTBIO C YIETOM afMUHNUCTPATIBHO-TEPPUTOPHU-
QJIBHOTO YCTPOICTBA TOCY[APCTBA, KOIMIECTBA HACE/IEHIsI, YPOBHS 9KOHOMIYECKOTO PasBl-
TS, @ TAK)Ke psAfia MHBIX (akTopoB. TouHO Tak e popMupyeTcs CyAeicKuii KopIryc cyge6Hoit
B/IACTH, TJje KXK/bIII Ha3HAYEHHbII TOCYAAPCTBEHHON BIACTBIO CYAbA IIPU OCYILIECTBICHUN
IIPAaBOCYAMSI CTAHOBUTCS HE3ABUCUMbIM OM Hee Vi HOFIUHSIOTCS TO/bKO KoHcTuryum u 3a-
koHy. ClIOBOM, KaK U IIPaBo, CyfebHas BIACTb IPY OCYLIEeCTBICHNUI IPABOCYAVsI CTAHOBUTCS
CaMOCTOSITE/IbHOI, OHA KaK OBI OT/e/SIETCS He TONBKO OT OPraHOB, ee cHOPMMUPOBABIINX, HO 1
OT MHAMNBUYA/ILHOTO U 001IeCTBEHHOTO CO3HAHNS, MIHBIX COLIMATbHBIX (PAKTOPOB, OKPYKAI0-
X IPO(ECCHOHANBHYIO JeATeNbHOCTD CYHOB Y CYTeIL.

Henb3st He 3aMeTUTD, YTO B CBOMX PACCY)KIEHISIX O CAaMOCTOsATeNbHOCTH mpaBa C. Ajek-
CeeB JTOCTATOYHO YBEPEHHO UCIIONIB3YET TePMIUHBI «00BEKTUBHOE» U «0ObeKTUBHAS (COLM-
a/IbHasl) PeasbHOCTDb», B YeM IIPOCMATPUBAETCA ero CTpeM/IeHNe IIONUYePKHYTh 9Ty CaMOCTO-
STENIbHOCTD, TyCTh OTHOCUTE/IbHYIO, KaK 9TO ObI/IO IPMHATO OTOBAPUBATH B IUTEPATyPe TOTO
Bpemenn. TeMm He MeHee OOBEKTUBHOE — €CTb 00BEKTUBHOE, IMEHHO 3TO KAaIeCTBO IIpaBa B
c1cTeMe OOIIeCTBEHHOTO YCTPOJICTBA Je/laeT ero aBTOHOMHBIM COLIMaIbHBIM 00pa3oBaHyeM.

* Anexcees C.C. CowyanpHasi IIeHHOCTD IIpaBa B COBETCKOM obutectse. C. 62.
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E.[1. EBrpaghosa. Mpobrema 0o6beKTBHOCTH npasa B OKTpuHe npogeccopa C.C. Anekceesa

«Camoe CyIecTBeHHOE 37IeCh — 3TO TO, YTO OT IIOHMMaHMA TIpaBa Kak 06'beKTUBHOI peab-
HOCTH peIIaouMM 06pa3oM 3aBUCUT CaMa IepCIeKTHBA ero Hay4HOI pa3paboTKM, TAaKOI,
KOTOpast ObI OTBeYasIa 061eMy YPOBHIO PasBUTHsI HAYKI B COBpeMeHHYI0 aroxy»~. Takoe 1o-
HJMaHNe IIpaBa CBOVMM KOPHAMM YXOJUT B CYILIECTBYIOIIYIO COIIMA/IbHYIO PealbHOCTD, AB-
NeTCs ee HeOTheM/IEMON YacThio. JlaXke B IIJIOCKOCTYM COOTHOIUEHM MaTe€PUU ¥ CO3HAHUA
IIPaBO Ocmaemcst 00beKMUBHbLIM 00pa3osanliem, He MOIOAeMbIM CO3HAHNEM, a OTHE/IeH-
HBIM OT HETO.

ITpumeyaTenbHBIM B IPMBEJEHHOM BbICKAa3bIBaHMM YYEHOTO SABJAETCA TO, YTO €T0 IMOHN-
MaHIe IpaBa Kak 00beKTUBHOI PeaybHOCTI IIOJTHOCTBIO PACIIPOCTPAHETCS Ha HO3UTUBHOE
mpaso. Kax cyujecTByromas 06beKTHBHAsI peaibHOCTb 9TO MIPABO «IIPEfCTAB/sieT 060t Ta-
KOJ1 TIPOJTYKT MBICTIV U1 BOJI JIFOfIei, KOTOPBINT 0npeomeseH, 601I0ULeH 6 UeHHOCHHOL hopme I
BCJIE[ICTBIE 9TOTO BO3BEJEH B TAKYIO CTEIIEHb «TBEPJIOil PealbHOCTI», KOTOPask IpeBpalaeT
ero B 0co6oe coyuanvHoe bvimue — yCTOITYNBOE, CTPOro OlpefieneHHOe»”. Takoe IOHMMaHe
06'beKTUBHOCTY IIPaBa OTTPAHNYUBACTCS OT APYTUX ABTICHNI [yXOBHOI XV3HU, CYIIeCTBYIO-
mux B chepe «CyObeKTUBHOIO», — UJieil, IPeACTaBIeHNIT U T.4. DTUM KaueCTBOM IIPaBo OT-
TPAaHMYIMBAETCS OT TAKMUX COL[MA/IbHBIX PETY/ISITOPOB, KAK MOPaIb, OOBIYAY, TPASULIUNA I T.1.,
a TaKKe OT CyO'beKTUBHBIX CTOPOH IPaBOBOII He/ICTBUTETBHOCTH, B YACTHOCTU OT MPABOCO-
3HaHuA. C/10BOM, € «paccMaTpyUBAEMbIX IO3ULMIT IOSUTUBHOE IIPABO — 3TO €AMHCTBEHHBI
COI[MaTbHBIN (PeHOMEH U3 YNC/a BCeX IPYTHUX, Takke 0603HauaeMBIX CTIOBOM «IIpaBo» (ecTe-
CTBEHHOE IIPaBO, MOPajIbHOE IIPaBO, 0OBIYHOE TIPABO U JIP.), KOTOPOE ABJACTCA TAKOTO Pofa
OIIpeIMEYEHHOII TBEPAOIl PeabHOCTHI0, 0O bEKTUBMPOBAHHOI JAHHOCTHION.
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Abstract

This article is devoted to the research of the problem of objectivity of law in scientific work of the
distinguished Russian scientist and legal scholar, professor Sergey Sergeyevich Alekseev. This topic
has attracted his attention since the very beginning of his scientific work. He gave an exceptional priority
to the objectivity of law. First of all, he specially defended the autonomy of law in the system of social
order. In this context, he considered the law not only as a service for the economy, politics and state
power but as a significant regulator of social relations. Analyzing the ideas and conclusions of the
scientist which he formulated in different periods of research, the paper shows the evolution of his
scientific views. It is noted that professor Alekseev was one of the few scientists and legal scholars
who wrote openly about law as an objective social reality in Soviet literature of the 1950s — 1980s.
He did not overemphasize the objectivity of law as he understood it as autonomy of law in relation to
other social phenomena. In this regard, his research paid more attention in legal science to re-thinking
dogmatic ideas about law, releasing law from scholasticism and doctrinarism. In legislation (positive
law), the scientist suggests getting rid of all the controversial requirements of law, in particular existing
in human rights and freedoms. Hence, he considers that there is a mismatch of law and right; therefore
there is a difference between them, in particular the division of rules into legal and non-legal. Theoretical
elaborations of the scientist as for objectivity of law were aimed at the radical change of attitude to law
in society, starting with the head of state, public servants and every citizen. The paper also studies
opposite positions of the scientists who deny not only the real fact of the objective in law but even the
idea of it. In their opinion, such objectivism makes it impossible for social actors to participate in rule-
making; it has impact on law and considers it solely as a subjective form, the so-called product of law-
making activity of state power.
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AHHOTauua

B HacToAwen paboTe aBTOp M3yyaeT Guorpadmto U OCHOBHbIE BEXW MHTENNIEKTYalbHOro MyTW aMmepu-
KaHCKOro 3KoHoMucTa, naypeara Hobenesckon npemun no akoHomuke [3pu bekkepa. B naHHom cTaTbe,
KOTOpaA ABMAETCA AaHbO NMaMATM BENMKOMY 3KOHOMMCTY, aBTOp MPEeXAe BCEro octaHaBnMBaeTCA Ha
BK/1afe 3TOro aMepuKaHCKOro y4EeHOro B COBPEMEHHbIE AMNCKYCCUMN O COOTHOLUEHUM 3KOHOMUKMK U npa-
BOBeAEHNA B OOBACHEHUM 4eSI0BEYECKOro noBedeHuA. ABTOpP MOAYEpPKMBAET, 4YTO 3acnyron bekkepa
ABWIIOCb MPYMEHEHNE 3KOHOMUYECKON TEOpUM ANA NOHUMaHWA NOBeAEHNA CyObEKTOB npasa W perynu-
poBaHUA [EATENbHOCTU Pa3NUYHbIX OOLECTBEHHBIX CTPYKTYP U MHCTUTYTOB, B TOM YnCne O6bACHEHNA
KPVUMWHANbHOIO NMOBEAEHNA C TOYKWN 3PEHNA SKOHOMUKM, PETYIMPOBaHNA pbiHKa TPyaa, CEMbU U YenoBe-
yeckoro kanutana. I. bekkep paspa6oTtan n o60ocHOBan TEOPUIO, YTO MHOTME MOAENN MPPALIMOHANTBHOTO
NoBeAEeHUA, TaK1e Kak NpecTynieHne, Hanpumep, Ha caMoM Aene — CyTb NPOAYKT pauvoHanbHOro Bbl-
6opa, caenaHHoro B CNOXHbIX OBCTOATENbCTBAX. VI3 9TOro NpPeanonoXeHnsa OH MpULLEN K BbIBOAY, YTO
NyTEM K CHVXXEHUIO YPOBHA MPECTYNHOCTUN ABNAETCA MNOBbILLEHNE BEPOATHOCTUN HaKa3aHUA UNn ycuneHne
OTBETCTBEHHOCTU AJ1A NPECTYMHUKOB. Takoe NpeanonoXeHne B TO BPEMA LU0 NPOTUB 06bIYHOO B3rnA4a
Ha NpPecTynneHne, Kak Ha pe3ynbTaT NCMXU4ecKoro 3aboneBaHnA UM coumanbHOro HepaBeHCTBa. Takxke
Bekkep nsyyan Bonpockl CEMbW U SKOHOMUYECKUX NMOCNEACTBUIN bpaka, BOCMUTaHWA AeTeu, pasMepa ce-
MbW, pa3Bofa 1 Apyroro 3KOHOMUYeckoro noseaeHnsa. OQHUM U3 OCHOBHbIX HanNpaBfeHWin uccneaoBaHni
Bekkepa ABnAeTCA BONPOC YenoBeyeckoro kanutana. bekkep Bnepsble paspabotan meTos B obLien Te-
opwvun pacnpeneneHns TPYAOBbIX 4OXOA0B AnA paboThl ¢ YenoBeveckmm kanutanom. OH chopmynupoBsan
Tak HasbiBaemble PyHKLUUM NpUBLINKN C YENOBEYECKOro KanuTtana, KoTopble OnpeaenaoT COOTHOLLEHNE
mMexay 3apaboTkamu u yenoBeyeckum kanmtanom. B 1992 r. [3pu bekkepy 6bina npucsoeHa Hobenes-
ckaf npemuAa «3a pacnpocTpaHeHne chepbl MUKPO3KOHOMUYECKOrO aHannsa Ha Lesbli pAf acrnekToB
YenoBe4ecKoro NoBefeHUA U B3aMMOAENCTBMA, BKITIOYAA HEPbIHOYHOE MoBedeHVe». ABTOpP CTaTby Bbl-
paxkaeT YBEpPEHHOCTb, YTO M3y4eHue naen bekkepa ABNAETCA BaXXHOW 3ajadveil AnA OTEeYEeCTBEHHbIX
3KOHOMUCTOB, HOPUCTOB U KPYMWHOJOTOB.

KnrouyeBble cnosa

3KOHOMUYECKNI aHanu3 npasa, NpaBo, 3KOHOMUKA, 3h(HEKTUBHOCTb, HEPLIHOYHOE MOBEAEHME, YenoBe-
Yeckun kanuTan

I'spu Bexxep, koTopblit ymep 3 Mas 2014 1. B BodpacTe 83 jieT, ObUI OGHUM 13 CaMbIX U3-
BECTHBIX S3KOHOMICTOB IIOC/IEBOEHHOM 310X1. BMecTe ¢ MunTonom ®@puaMaHOM OH clenan
YuKarcKuil YHUBEPCUTET MMPOBBIM JIMJEPOM B OOIACTU M3yUeHUs] SKOHOMUKHU CBOOOIHO-
ro poiHKa. XoTsa OpupamaH ObUT 60JIee M3BeCTEH MUPOKOIL Iy6yke, bekkep Okasaics CTONDb
e BIMATENbHBIM, VM, BO3MOXHO, ke Oojee BAMATENbHBIM, CPEfU MPOQeCcCHOHANTbHBIX
9KOHOMMCTOB. B Kapbepe, oxBarbiBarolieit 6omee 50 eT, Bekkep mpeamoXnt 3KOHOMIUIeCKoe
06'bsICHEHNE JIsI 1IeIOTO Psifia O0IIeCTBEHHbIX TeM, BK/II0Yast BOIIPOCHI 00pa30BaHIsI, MEXpa-
COBBIX OTHOIIEHNII, COCTaBa CEMbU, BOCIIPOM3BOJICTBA Y€TOBEYECKOTO POJA.
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IMpesupent Ynxkarckoro yuusepcurera Pobept Iummep sassu, aro Bexkepa 6yayT mom-
HUTDb KaK OJHOTO U3 BBIAIOIVXCS 3KOHOMUCTOB XX B.: «['apy 6bUI TpaHCHOPMAIMOHHBII
MBICTIUTEDb U He3ayPsAFHbBIN 4e/T0BEK, OKa3aBIINII IIOMCTHHE 3aMedaTe/IbHOe BIMAHME Ha MUP.
OH 6bU1 MHTe/IEKTYaNbHO 6eccTpaleH. Kak yueHblit 1 Kak 4e/l0BeK OH IIPeICTaBIA BCe Ty4-
IIee, K 4eMy cTpeMuTcs Yukarckmit yHusepcuret»'. [Ipyr n xomnera bekkepa naypeat Hobe-
neBcKoit mpemun [IxeriMc XekMaH? OXapaKTepu30Baj ero Kak Omectsigero Mpiciutesst: «OH
00671aj1a/1 TBOPYECKNM YMOM, U OH MCC/IE0BaI 6O/IBIIO HAOOp BOIIPOCOB — 3KOHOMMKM 00-
pasoBaHysA ¥ GOPMMPOBAHNA HABBIKOB, 9KOHOMUKY AVCKPYMUIHAIINY, IPAaBO U SKOHOMMKY,
5KOHOMUKY COIMa/IbHBIX B3aIMOZIEICTBIIT ¥ 9KOHOMMUKY ceMbu. OH Jiep>Kas pyKy Ha ITy/bce
aMepUKAHCKOJ TOCYapCTBEHHOI HOIMTUKY U aHA/IM3VMPOBa/l COOTBETCTBYIOLIE IPOOIEMbI
ropasgo 6omee rry6okoM 06pasoM, 4eM 3TO OOBIYHO ACCOLUUPYETCS C TOCYAAPCTBEHHOI 1MO-
JIUTHUKOIL. DTO He ObUT aHANN3 B CTUIE «OBICTPBI 0TBET». OH 3aI0XKIJT OCHOBY [/ 00CY>K]Ie-
HIISI COLIMA/IbHBIX IIPO6IeM»’,

B 2011 r. Yukarcknit yHMBepCUTET MPU3HA/ HAyYHBI BKIafl bekkepa, Ha3BaB HayYHO-UC-
C/efloBaTe/IbCKMIT MHCTUTYT B 4YeCTh HETO ¥ ero HacTaBHMKa Muntona @pugmana, TakxKe j1ay-
peara Ho6enesckoit npemun. VIHcTUTYT nccnegoBanuii nm. bekxepa-Opupmana ob6benuaseT
MHOTMX BBIJJAIOIIMXCS 9KOHOMIUCTOB MMPa IO MPOABIDKEHNIO U PACIIPOCTPaHEHNMIO IHHOBA-
ILIIOHHBIX JCCIefoBaHMil. Bekkep ObUI Ha3HaYeH MpefcefaTeieM HHCTUTYTA.

Jlapc ITutep Xancen* ormeTwn BnusHye bekkepa Ha pasputie YMKarckoro yHuBepcure-
ta: «['apy Bekkep ObIT MICK/ITIOUMTETBHBIM MHTEIEKTYaNbHbIM MaepoM. Ero HoBaTopckum
MCCTIe0BaHNs ObIIO 3aMevaTe/bHbl C TOYKM 3PEHMs MX IIMPOTHI, 3HAUCHNS U TBOPUECTBA.
B TedeHMe MHOIMX JIeT OH OBUI ONIMIIeTBOpeHMeM YMKarcKoil IIKO/Ibl 9KOHOMYKI C €TI0 IIPOH-
3UTETbHBIMI UJESAMM M YIIOPOM Ha BaXKHBIX SKOHOMUYECKMX U COLMANbHBIX Tpobnemax. Ero
IpefaHHOCTb UMKArcKoMy yHuUBepcUTeTy 1 UMKarckoil 1kosae 3KOHOMMUKM OblTa MOMCTUHE
YHUKATbHOM» .

Jlaypear HobeneBckoit mpemun 1o skonoMmuke Pobepr JIykac® ormeTn BiusaHme bekkepa
Ha ero COOCTBeHHbIe UCCIefOBaHN: «['3py OBUT XOPOLINM JPYTOM, KOJIIETolt 1 BeIMKIM 9KO-
HoMcTOM. Ero paboTs! moB/misu Ha Bce TO, 4TO A fienato»’. Kesun Mep¢u,® Hanucasmmit B
coaBTOPCTBE C bekkepoM HeCKOMbKO PaboT, HATIOMHIII O TI0OBY CBOETO KOJIIET K SKOHOMUKe

' Harms William. Gary S. Becker, Nobel-winning scholar of economics and sociology, 1930-2014 // Caiit
uchicago.edu. 4 mas 2014 r. // http://news.uchicago.edu/article/2014/05/04/gary-s-becker-nobel-winning-
scholar-economics-and-sociology-1930-2014

2 Ixetimc Dxosed Xexman (aurn. — James Joseph Heckman; pop. 19 ampens 1944 r., Yukaro) —
aMepMKaHCKIIT S9KOHOMMCT, naypeaT Hobenesckoit mpemyn 2000 T. «3a pa3paboTKy Teopuu U METOHOB JUIA
aHa/M3a CeNeKTUBHBIX BRIOOPOK». Yumcsa B Unkarckom yHusepcuterte 1 B IIpuncrone. Jlokrop dumocodun
MaccadyceTcKoro TEeXHOIOTMYEeCKOr0 MHCTUTYTa, Ipodeccop Ymkarckoro yHmepcmrera. Harpaxjien
mepanbio k. B. Kmapka (1983).

* Harms William. Op. cit.

4 JTapc Inrep Xancen (aurn. — Lars Peter Hansen; pox. 26 oktsi6pst 1952 1., VIimHoOIC) — aMepUKaHCKUIA
9KOHOMIICT, 9KOHOMeTPUCT, nmaypear HobemeBckoii mpemun 1o skonomuke 2013 r. Opumu u3 Hambormee
U3BECTHBIX co3fiaTenei 06o6menHoro Meroga MoMenTos (OMM). ITpodeccop UnKarckoro yHuBepcureTa.

° Harms William. Op. cit.

¢ Pobepr Omepcon Jlykac-mmagmmit (aurn. — Robert Emerson Lucas, Jr; pox. 15 centsbps 1937 r,
SIkuMa, wT. BalMHITOH) — aMepMKaHCKIIT 9KOHOMICT, 1aypeat HobeneBckoit mpemun 1995 r. «3a pasButue
" MIBMEHEHME TUIIOTE3bl pAllVIOHA/IbHBIX O)KMI[aHMﬁ, VI3MEHEHVE OCHOB MMKPOSKOHOMMYECKOTO aHanmsa "
TOYKI 3peHI Ha 9KOHOMIYecKuit aHa/m3». IIpodeccop Unkarckoro yHuBepcureTa.

7 Harms William. Op. cit.

¢ Kesun Mepdu (aurm. Kevin M. Murphy) — amepmkaHCKmit 5KOHOMUCT, mpodeccop Umkarckoro
yuusepcntera (¢ 1989 r.). Harpaxmen mepanbio JDx. b. Knapka (1997).
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u yHuBepcurery: «OH mOCBsTII cebst 3T0it paboTe 1 momMor YuKarcKoii IKosie B MOSIB/ICHIN
TpaiULINY, KOTOPas MCIOIb3yeT SKOHOMUKY, YTOODBI IIOHATD U OIIVICATh MUP BOKPYT Hac. ['apn
ObL/I ICTOYHMKOM BIOXHOBEHVSI [/Is1 HECKOJIbKIMX IIOKOJIEHWIT CTYAeHTOB B YNKaro, IpuBuBas
UM TI060Bb K 9KOHOMYIKE, 9eM OH XXWJI U [[BIIIAT».

* % %

I'spu Crannu Bexkep popucs B ManeHbKOM Topojike B IleHcunbBaHuu B MHOTOJIeTHOIA ce-
Mmbe. Ero popnmrenu 6bumm Beixopamu n3 Bocrounoit EBporer, xots nepeexanu B CIIIA B ouenb
panHeM Bospacte. Korga I'spu Op11o IATB J1eT, ero ceMbs Iepebpanach u3 IleHcunpBanum B
Hbto-VlopK, 1 OH IIPOBE CBOM LIKO/IbHBIE TO/IbI B TOCY/IAPCTBEHHBIX IIKOAaX Bpyk/mHa.

I[TepBbIM yueOHBIM 3aBefieHMeM Bexkepa 6bU1 IIpUHCTOHCKMIT YHUBEPCUTET, B KOTOPOM
OH IPOYYMIICA TPU TOfia, MOCeMIas JOMOTHUTENbHbIE KYPChI 11O BBICIIEN MaTeMaTHKe, a 3a-
TeM ITPOC/TyLIaB CBOJ IIePBbIN Kypc SKOHOMUKI. bekkep oTMeyarl, 4To ero >K13Hb, BO3SMOXKHO,
CTIOXMIAch ObI COBCEM MHade, ec/iu ObI OH CIy4ailHO He IOCTYINII Ha KYPC 9KOHOMUKI B €T0
epBbli rof 06y4enys B [IpuHCTOHCKOM yHUBepcuTeTe. be3 9Toro oH HUKOIrAa 651 He OTKPBLI
B ceOe CTpacTh K MpefMeTy: «5 IefiCTBUTEIbHO MOO/I0 9TO, U 51 YyBCTBYIO, YTO MHE IOBe3-
710. BO3MOXHO, y MeHsI BCe OBl IIOTy4IIIOCh B HAyKe W/IM MAaTeMaTUKe, HO 51 6BUI JOCTATOIHO
YAAWINB, YTOOBI HAWTH II0JIe A/ pabOThI, KOTOpPOE HAVIYYIINM 06pasoM COOTBETCTBOBAIO
MOUM Ta/llaHTaM».

3areM, B KOHIIe KOHI[0B, bekkep MOCTynma B aCOMPAHTypy B YHuBepcuTeTe Umkaro, rje
cpasy nomnas noj, BnusAHue Muntona @puamana u pyrux npenojaBaTeneii, KOTOpbIe, KaK y>Ke
OBI/IO CKa3aHO paHee, BepIUIN B IIPYMeHeHe SKOHOMIYECKOIT TeOpuu K IpobieMaM ob1jecTBa
B nentoM. Opupman npobymui B Bekkepe nHTepec K pelIeHIIo CONMaIbHBIX IIpo6ieM ob1e-
CTBa, I OH PeIIN/I HalMCaTh JOKTOPCKYIO IUCCEPTALINIO HA TEMY JUCKPMMMHAILIMM Ha PbIHKE
Tpyna. B cBoeit mepBoit pabore bekkep mokasas, YTo AMCKPYMMHALINSA MEHbIIe PacIpOCTpa-
HeHa B 60/lee KOHKYPEHTOCIIOCOOHBIX OTPAC/IIX, IOTOMY YTO KOMITAHUY-AUCKPUMIHATOPBI
YCTYIAIOT JOMIO PhIHKA B [I0/Ib3y KOMITaHWIT, KOTOpbIe He IIO3BOIAIT cebe AUCKPUMIHALNIO.
OH TaxoKe IMpefCTaBU/I JI0Ka3aTe/IbCTBA, YTO AMCKPUMMMHAIMA HIMPOKO PACIpOCTpaHeHa B
6oree perynmupyemoii 1, ClIe0BaTe/lbHO, MeHee KOHKYPEHTOCIIOCOOHON MPOMBIIIIEHHOCTI.
B 1957 r. Ha ocHOBe cBoell gamccepranuy bexkkep BBIMyCKaeT MEPBYI0 KHUTY «DKOHOMMKA
IAVMCKpUMMHALN» .

ITocrte 3amytsl Bexkep 6BUI HAHAT YHUBEPCUTETOM B KaueCTBE JOLIEHTA, OFHAKO depes
HETPOJIOJDKUTENbHOE BpeMsi OH BepHyics B Hbto-Vopk, rie 6bu1 puHAT Ha paboty B Ha-
IL[JIOHAJIbHOE OI0PO SKOHOMIUYECKMX UCCIefoBaHmit. Ero mepBblil HayIHO-1CCIETOBATeIbCKIAIT
IIPOEKT J/Is1 HOBOIO pabOTOAATEIsI 3aK/II0YAJICS B MICCIEOBAHNN BIIVSTHIS 0OPa30BaHIsL, IPO-
(deccroHanIbHOI IOJTOTOBKMA 1 OIIBITA HAa SKOHOMMYECKIe oOKasaTeI GU3NYeCKIX UL U UX
IasbHelIee BIUSHYE HA POCT 9KOHOMUKY B IjeoM. OH OITy6/1MKOBasI CBOM BBIBOABI B 1964 I
B KHMTe «YemoBevyecknit kammrasm»'!. 9Ta paboTa B HacTOAIIee BpeMs NPU3HAETCA KPYITHBIM
MIPOPLIBOM B 9KOHOMMYECKOM MBIILTIEHUN.

B 1960-x rogax gpyrue Hay4HO-MCC/IE[OBATe/IbCKIE TIPOEKThI bekkepa BK04amu mccie-
TOBaHNA IIPECTYIUICHNA Y HaKa3aHUA, paclpefe/ieHusa BpeMeH) Y pas/INuHbIX GopM Toro,
4TO, KaK IIPaBUJIO, PaHEe pacCMATPMUBA/IOCh KaK MppaliOHaIbHOE IoBefeHne. bekkep crenan
BBIBOJI, YTO MHOTM€ MOJENM MPPALMOHATbHOTO NOBEJIeHN) A, TaKye KaK IpecTyI/IeHue, Ha-
IIpuMep, Ha CaMOM Jejie — CYThb IPOAYKT PAL{MOHATIBHOTO BBIOOPA, CEMAHHOTO B CTIOXKHBIX

° Harms William. Op. cit.
1 Becker Gary S. The Economics of Discrimination. Chicago: University of Chicago Press, 1957. 1971. 2" ed.

! Becker Gary S. Human Capital: A Theoretical and Empirical Analysis, with Special Reference to Education.
Chicago: University of Chicago Press, 1964, 1993. 34 ed.
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00CTOsITeNBCTBAX. VI3 9TOrO IIPEAIIONOKEHNsI OH IPHIIET K BBIBOAY, UTO IIyTeM K CHVDKEHUIO
YPOBHSA IPECTYIIHOCTH SABJISAETCS MOBBIIIEHNE BEPOATHOCTY HaKa3aHA UM yCUJIEH)E OTBET-
CTBEHHOCTH JI/1s IIPeCTYIHMKOB.

VHTepecHO, 4TO MHTEpec bekkepa K KpMMMHONIOTUY BO3HMK CTy4YalfHO, KOTJja OH B OffMH
IIPEKPACHBII JeHb OH CM/IPHO ONa3fibIBajl. BOT Kak OH OINMChIBaeT OCO3HaHME PAllYIOHATbHOTO
HOBefIeHNsI IPECTYIHUKA B CBOelt 3HaMeHnToit HobemeBcKoit peun, IpousHeceHHOl B 1992 I.
B CroKronbMe: «fI Havam fymMaTh 0 IpecTynHOCTH B 1960-X rofax mocste moeti noesgku B Ko-
TYMOMIICKMIT YHUBEPCUTET IJIA IIPOBEMIeHN YCTHOTO 3K3aMeHa 10 SKOHOMIYECKOI TeOpUIL.
SI cunpHO omaspbIBal U KO/DKEH ObUI OBICTPO PELINTh, IOCTABUTD MAIINMHY HA CTOSTHKE VJIN
PUCKHYTD ¥ IIOJTYYUTD MITPad 3a He3aKOHHYIO IIApKOBKY Ha y/uLe. I BBIYMCINI BepOATHOCTD
nonydeHus mrpada, ero pasmep, U yuen CTOMMOCTD IUIATHOI MAPKOBKIAL. SI pelmI, 4To CTOUT
PUCKHYTH ¥ Ipumnapkosajcs Ha ynutle. (IlITpad MHe Tak 1 He BBIMNCATIN.)

Korpa s e/ HeCKOIbKO KBapTa/IOB B 9K3aMEeHAIMIOHHBII KaOMHeT, MHe IIPUIIIIO B TO/IOBY,
4TO TOPOJICKIE BIIACTH, BEPOATHO, TAKXKE IIPOBOAIAT ITOKOOHBII aHam3. YacToTa NX IIPOBEPOK
IPUIAPKOBAHHBIX TPAHCIOPTHBIX CPEACTB U pasMep IITpada Ha HapyIIUTeNel SO/KHbI 3a-
BUCETb OT PacYeTOB MIOTEHIVMA/IBHBIX HAPYIINTEIEl, KakuM Obl1 5. KoHedHO, mepBoe 0 4eM s
CIIpallBaj He3aJauTNBBIX CTY/IEHTOB, OBIIO BHIPAOOTATh ONTMMAIbHOE II0BEeHMe 1A 00e-
UX CTOPOH — MPECTYIHNKOB I MOMTUIINY, TO, YTO 51 CaM ellle He PeIm 2,

Bexkep mpeAnonoxm, 9To Apyrue MPecTYIIHNKN IPYHNMAIOT TaKye )Ke palyiOHaTbHbIe
pemenns. Takoe IpefmonoXeHye B TO BpeMsA IIUI0 IPOTUB OOBIYHOTO B3ITIAAA Ha IPECTy-
IJIeHMe, KaK Ha Pe3y/IbTaT ICUXMYeCKOro 3a60/IeBaHMs WM COLMATbHOTO HepaBeHCTBa. B To
BpeM: KaK MHOTHe JIIOfIV XKUBYT IOJ, BBICOKMM IIPECCHHIOM MOPaIbHO-3TNYECKOTO OTpaHM-
4eHNs, IPECTYNHUKN PALIMIOHATbHO PACCY>XAAI0T, YTO BBHITOABI OT MX NPECTYIITIEHNS IPEBDI-
HIAI0T CTOMMOCTD TaKMX U3JIEPIKeK, KaK BEPOATHOCTD 3aJlep>KaHNsA, OCY>KIeHNs M HaKasaHMs,
a TaxKe BBIIIE UX TeKyILero Habopa Bo3MOKHOCTell. C TOYKM 3peHNsA TOCyfapCTBeHHO 10-
JUTUKY, TaK KaK 3aTPaThl HAa YBeNUYeHNe WTpada ropasno HIDKe, 4eM 3aTPaThl Ha yCUIeHUe
HAO/TIOIeHNs1, MO>KHO CHIeIaTh BBIBOJI, YTO ITPABI/IbHAS IIOIMTHKA 3aK/II0YAETCs B MAKCUMU3a-
iyt mwrpada 1 MUHIMI3ALY HaOTIogeH s .

Iocrne 12 net B Hpto-Vlopke Bekkep mpuus npemioskeHne BepHYThcs B UMKarckuii yHu-
BepcuteT B 1970 rony. 3a aTu 12 j1eT ero 3sHavyeHMe KaK 9KOHOMIUCTA HACTONIBKO BBIPOC/IO B
aKaJIeMIYeCKIX KpPyTrax, 4TO BO3BPAIA/ICS OH B CPely Y>Ke PaBHBIX cebe y4eHbIX, He MCIIbIThI-
BasA HMKAKOTO flaBneHus. ViMenno B 1970 I. cmoxXumach yHUKa/NbHasA CUTyanus B YnMKarckom
yHUBepCUTeTe, KOIZja BMecTe paboramm detsipe 6ymyuux naypeara HobemeBckoil mpemmn:
®puaman, Crurnep, Koys u cam I'spu Bekxep.

B Unkaro Bekkep IpUCTYINI K M3y4eHUIO CeMbJ ¥ 5KOHOMMWYECKIX MOCIeNiCTBUI Opaka,
BOCIIMTAHUA JeTell, pasMepa ceMbl, PasBofia 1 JPYTroro SKOHOMIYECKOTO IoBefeHus. B ce-
penyHe 1970-X rofoB OH OIyOJIVMKOBAJI jBe OCHOBHBIe KHUTY: «PacIpefeneHne BpeMeHU 1
TOBApOB Ha IPOTSKEHMY )KM3HEHHOTO IMK/Ia»'* (OCHOBaHa Ha ero paHHUX MCCIeJOBaHNAX) U
IPOrPaMMHBII TPY/ «DKOHOMMUYIECKMIT ITOfIXOf, K YeJI0BEYeCKOMY HOBefleHIIo» — Oortee 1i-
POKOe 00'bsICHEHME ero pabOoTHI HaJ| PALlMOHAIBHOI Teopreit BeI6opa'™.

B 1992 r. I'spu Bekkep 6bi1 ynocroen HobeneBckoit mpemMuu B 06macTy sKoHOMMKM. Te-
Opysl PalMOHATIbHOTO BBIOOPA U, B YACTHOCTH, ero paboTa Hajl BOIPOCAMU UeTOBEYECKOTO

12 Becker Gary S. The Economic Way of Looking at Life. Stockholm, 1992. P. 41.

'3 Becker Gary S. Crime and Punishment: An Economic Approach // The Journal of Political Economy.
1968. Vol. 76.

" Becker Gary S., Ghez Gilbert. The Allocation of Time and Goods Over the Life Cycle. N.Y.: Columbia
University Press, 1975.

!> Becker Gary S. The Economic Approach to Human Behavior. University of Chicago Press, 1976.
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B.C. fopoxuH. [MopTpeTsi y4eHbix-topucTos: [apn bekkep

KaINTajIa, AUCKPYMIHALINY U IIPECTYIUIEHMII CTajla YacThio 00IeCTBEHHOro AucKypca. Ho-
OeneBckas mekiyA bekkepa «9KOHOMMYECKNUIT B3ITIAN Ha SKU3HDb» IONyYMIa MUPOKYIO U3-
BECTHOCTb II0C/IE €T0 OITyOIMKOBAHMS B KyPHaJIe MOMUTUYECKOI S9KOHOMMU'.

Y Bexkepa Taxxe ObUIM cepbe3Hble MEXXAUCHUIUIMHAPHBIe MHTepechl. OH ObUI Ha3Ha4YeH
npodeccopoM B obmacty coryonoruu B 1984 r., untan nekuuy B YHuBepcuteTe YnmKarckoi
IIKOJIBI OM3Heca 1 Ha IopuandeckoM ¢paxynbrete. OH paboTan BMeCTe ¢ M3BECTHBIM COL[MOIO-
roum JIxeitmcom Koynmanom', 1 oHM 062 IIpOBOIVIIN MEXAVCIUIUIMHAPHBI CEMIHAP IO Te-
OpMM pallMOHANTbHOTO BHIOOPA B 06/1aCTV COLMAIbHBIX HayK. Takxke Bekkep Ha MPOTKeHUN
MHOTYX JIeT cOTpynHU4an ¢ Pudaprom [Tosuepom'®, ony Hauamu BeCTy MOMY/ISPHBIIL 6710r" ¢
2002 r. [Tocnepuue gBe crarby bekkepa B 3TOM 6/10Te IIOCBAILIEHBI JIeT/IN3AVI MaPUXYaHbI
u BompocaM ambapro KyoOsr.

Bexkep 6b11 onHMM 13 OcHOBaTernelt HarmoHanpHOI akagemMuy 06pa3oBaHusi, COTPYSHN-
KOM AMEPUKAHCKOI CTATUCTUYECKON acCOLMaIuy, DKOHOMETPIUIECKOTo obiecTBa n AMe-
PMKAHCKOJ aKajeMuy MCKyccTB U HaykK. OH 6bI1 wieHoM HalvoHa/mbHON akafieMun Hayk,
Amepukanckoro ¢umocodckoro obuiectBa U MeXX[yHAPOFHOTO CO03a [0 M3YYEHNIO HPO-
6rmem HapogoHacenenusi. OH Takke ObUI WIEHOM AMEPIKAHCKON SKOHOMIYIECKOI accoLya-
LM, CTaB ee Ipe3snjeHToM B 1987 1.

B 1967 1. Bekkep 6bl1 yrocroen megamu Jxona Berirca Kmapka®, uto mpegocrasisier-
CA OIMH Ppa3 B JIBa TOJja CaMbIM BBIJAIOIMMCS aMEPUKAaHCKMM 5KOHOMMCTAaM B BO3PAacCTe JI0
40 net. OH Tax>Xe BBIMTPAJI IPEMUIO B 00/IaCTY COIMANbHBIX HayK 3a 3acmyru oT HarmoHamb-
HOTO MHCTUTYTA 370poBbsi. OH 6bUT HarpaxkzieH HannoHanbHOM Mefanbio Hayku B 2000 T. 3a
CBOIO paboTy B conmaabHOI momntuke u Ipesnupentckoit Megansio [Togera 8 2007 1. B 2010 .
OH IOJIyYMII Mefla/lb BBIITYCKHMKOB YHMBEPCUTETA, BHICUIYIO Harpafy, KOTOPyIo fapyeT Acco-
LMl BBITYCKHUKOB.

* % %

I'spu Bekkep Tax roBopus o cBoeit pabote: «Msl elre MHOTOTrO He 3HaeM. Eciu MbI 6b1 Bee
3HaIN, TO He 6ecIToKOMINCh 06 3ToM Tak cuabHO. Ho skeaHue 06Hapy>KUTb BCE TO, ITO MBI
He 3HaeM, 10 CUX [OP BOJIHYeT MeHsI IIPAKTUYECKM TAK XKe, KaK U KOTZa 51 TO/IbKO HAYa/l CBOIO
paboTy»?'.

Y I'spu bekkepa ocranach )XeHa, IBO€ JIeTell ¥ YeTBEPO BHYKOB.

!¢ Becker Gary S. The Economic Way of Looking at Life.

17 Ixeitme Camyanb Koynman (12 mast 1926 1. — 25 mapTta 1995 I.) — aMepMKaHCKMIT COLIMOTIOT, Tpodeccop
Yukarckoro ynusepcuteTa. ABnsnca npesuieHToM AMEPUKaHCKON COLMOIOTMYECKO aCCOL AL,

'8 Pyvapy Anen Tlosmep (pop. 11 smBaps 1939 r., Hpro-Mopk, CIITA) — CyAbsA ANe/UIAIMOHHOTO
cyna Coenmuennbix IlITatoB AMepukn B cebMOM cyfe6HOM okpyre Ymkaro m mpodeccop B IIKOJIe IpaBa
Yuxarckoro yHuBepcuteTa. Prraapy [TosHep — OfyIH U3 BIMATEIbHENIINX HbIHE )KUBYIIMX TeOPETUKOB ITpaBa,
OCHOBATe/Ib TEOPETUYECKOTO TeUEHNS «9KOHOMIYECKIIT aHA/IN3 IIPaBar.

' http://www.becker-posner-blog.com

2 Ixxon berirc Knapk (anrn. — John Bates Clark; 26 suBaps 1847 r., IlpoBupenc, mrar Pox-Ainens —
21 mapra 1938 ., Hpto-VIopk) — aMepuKaHCKMiT 9KOHOMUCT, OCHOBATe/b aMePUKAHCKOT IIKOBI MapyKMHA-
JM3Ma, aBTOP TEOPUY IIPefebHOI TPOU3BOAUTEIBHOCTI.

2! Breslin Meg. (2010) Becker builds on a career of original thinking // Caitt uchicago.edu. 10 ntors // http://
www.uchicago.edu/features/20100601_becker/
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Abstract

This paper studies the biography and landmarks in the intellectual activity of Garry Becker, the
American economist, Nobel prize winner in economics. The article written in the memory of the great
economist focuses on the contribution of this American scientist to the contemporary discussions on
the balance between economics and legal studies in connection with human behavior. The author
stresses that the main achievement of Becker was applying economic theory to study the behavior
of the subjects of law and the way public bodies are being regulated including criminal behavior in
terms of economics, regulation of labour market, family and human capital. Becker developed and
justified the theory showing that many models of irrational behavior such as a crime are the result of a
rational choice made in difficult circumstances. On the basis of this suggestion, he argued that a way to
decrease criminality is increasing the probability of punishment or strengthening liability for criminals.
In the past, this suggestion went against common views of crime as a result of psychiatric disease or
social inequality. Becker also studied the issues of family and economic consequences, upbringing of
children, the size of families, divorce and other economic behaviours. One of the main line of Becker’s
research was human capital. Becker was the first who developed the method in the general theory of
distributing employment earnings to work with human capital. He formulated the so-called functions of
human capital gain determined by the balance between earnings and human capital. Becker received
the Nobel Prize in 1992 "for having extended the domain of microeconomic analysis to a wide range of
human behaviour and interaction, including nonmarket behaviour". The author of the article is confident
that studying Becker’s ideas is an important task for Russian economists, lawyers and criminologists.
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Poccumnckoe npaBo: COCTOSSHUE, NepCneKTUBbl, KOMMEeHTapum

UHauBuayanbHble TpyAoBblie CNopbl:
dyHAaMeHTanbHble acneKkTbl
TpyAoBOro npasa

A.fl. MeTpoB

npodheccop kadenpbl TpPyaoBOro npasa dakynbTeTa npaBa HauuoHanbHOro mccrnepoBaTtenb-
CKOro yHusepcuteTa «BbicliaA wkona aKOHOMWKW», [OKTOP topuandeckunx Hayk. Aapec: Poc-
cunckana ®epgepauna, 101000, . Mocksa, yn. MacHuukan, a. 20. E-mail: alexey.petrov@yandex.ru

AHHOTaUuA

B cTaTbe Ha ocHoBe HOpM TpynoBoro kogekca Poccuiickoin depepaumy v [OKTPUHBI TPYLOBOrO npasa
uccnemytoTCcA BOMPOChl Ae(UHULMIA MHAMBUAYaNbHLIX TPYAOBLIX CMOPOB, OPraHoB MO MX PACCMOTPEHUIO
1 paspeluenuto. MpeanpuHATa NonbiTKa choPMyNMPOBaTh HOBbIE MOAXOAL! K OMPeAeneHUo KOHLEeNUum
VHAVBUAYaNbHbIX TPYAOBbIX CMIOPOB B POCCUMIICKOM TpyZOBOM Mpase. B Hayke TpyaoBoro npaea Poccum
He paspaboTaHa B LOMMKHOW Mepe KOHLEenuus MHAMBUAYaSbHbIX TPYAOBbLIX CMIOPOB, OPraHoB Mo WX pac-
CMOTPEHMIO U pa3peLleHnto, YTO, eCTECTBEHHO, 06ycnoBnvBaeT Npo6remMbl B MPUMEHEHNN COOTBETCTBY-
IOLLMX HOPM TPYAOBOrO 3aKOHOAATENLCTBA, MHbIX HOPMATMBHBIX MPABOBbIX aKTOB, COAEPXKALUMX HOPMbI
TPYAOBOrO NpaBa, KOMMEeKTBHLIX AOTOBOPOB, COMMALleHNI, NOKabHbIX HOPMaTUBHBIX aKTOB, TPYAOBbIX
foroBopoB. Llenb vccnenoBaHnAa — 9TO COBEPLUEHCTBOBaHME KOHLEeNUMM UHAMBUAYaSbHbIX TPYAOBbIX
CMOPOB 1 OPraHoB MO UX PACCMOTPEHWIO U pa3peLLeHnio AN1A NoBbIWEeHNA 3DHEKTUBHOCTY NX NPaBOBOTO
perynvpoBanusa. 1A LOCTUXEHWA NOCTaBEHHOMN Lieni HeO6XOAMMO pPeLunTb creaytowme 3agaqu: 1) no-
KasaTb KpaTKuii UCTOPUYECKUIA acreKT; 2) BblABUTb XapaKTepHble NPU3HaKW UHAMBULAYaNbHbIX TPYLO-
BbIX CMOPOB, KOH(NIMKTOB 1 pasHornacuii; 3) onpeaenutb NOHATAE UHAWBUAYANBHLIX TPYAOBLIX CMOPOB;
4) paTb CUCTEMHbIN aHanU3 OPraHoB MO UX PACCMOTPEHMIO U Pa3peLleHnto; 5) BHECTW NpeanoXeHus no
COBepLUEeHCTBOBaHMIO . 60 TpynoBoro kogekca. O6bEKT UCCreaoBaHnA — OTHOLIEHUA MO PaccMoTpe-
HUIO 1 paspeLleHnto UHAMBUAYaNbHbIX TPYAOBbLIX CMOPOB; MPeaMeT — HOPMbl TPYAOBOro npaea Poccum
06 MHAMBUAYaNbHbIX TPYLOBbLIX CMOpax, TEOPeTUYECKMe MOMOXeHUA NpeAcTaBUTeneid Hayku TpyLoBOro
npasa no Teme uccrnenoBaHnA. HayyHaa HoBU3Ha paboTbl — Ha OCHOBE TEOPETUHECKMX KOHCTPYKLMIA
1 nonoxeHuii KoHcTuTyuum Poccuiickoii depepaumm, MexayHapogHoro nakta OOH o rpaxkaaHCKux 1
NonUTUYECKMX NpaBax, NPaBoBO No3vumnm EBponelickoro cyaa no npasam Yenoseka, TpyaoBOro KoaeK-
ca Poccuiickoii defepaumnn nccnepyoTca yHAaMeHTanbHble BOMpPOChl U NPo6/ieMbl pacCMOTPEHNUA 1
paspeLleHna UHAMBUAYaNIbHbIX TPYAOBbIX CMIOPOB B COBPEMEHHbIX COLMaIIbHO-9KOHOMUYECKMX YCIOBUSAX.
CdpopMynmpoBaHHble TeopeTuyeckne NonoXeHUA 1 BbIBOAbI Pa3BUBAIOT KOHLENTYaslbHyl0 MOAeNb pac-
CMOTPEHMA 1 paspeLleHna UHAMBUAYaNbHbIX TPYAOBbIX CMIOPOB, MOCYXKaT OCHOBOW ANA AaNlbHEeNLWMX UC-
cnefoBaHuii B 3TOM 0611acTi U MOryT GbITb UCMOMb30BaHbI B paboTe Mo COBEPLUEHCTBOBaHMIO TPyLoBOro
KOAeKca 1 MHbIX HOPMaTUBHbBIX MPaBOBbIX aKTOB, COAepXXallUMX HOPMbI TPYAOBOTO Npasa.

KnrouyeBble cnosa

NnpaBoBble TEOPETUHECKWE OMNpenesieHns, TEPMUHbI, MOHATUE WHAMBUAYAbHLIX TPYAOBbLIX CMOPOB, Op-
raHbl MO UX PAcCMOTPEHMIO K paspeLLeHuto, rmasa 60 Tpygosoro kogekca Poccuiickoii Geaepaunn, ee
COBEpLUEHCTBOBaHME

B cootBercTBunM co cT. 2 Koncturyunn Poccuitckoit demepaunm yenoBek, ero mpasa 1
CBOGO/BI SABIIAIOTCS BBICUIEN [[EHHOCTHIO, a MPU3HAHIE, COOMONEHNE 1 3alMTa STUX HpPaB
U CBOOOX ABJIAETCA 00A3aHHOCTBIO rocyfapcTBa. B ¢r1. 2 Mexxpynaponsoro nakra OOH o
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A.4. Metpos. ViHansuayasbHble TPYAOBbIE CrIOPbI: hyHAAMEHTa IbHbIE acrneKTbl TPYAOBOro rpasa

IpaXKIAHCKIUX VM IOIMTUYECKNX IIpaBax (fanee Takke — ITakT) IpegycMOTpPEHO, 9TO KaXKHoe
y4acTBylomiee B [TakTe rocymapcTBo 06a3yercs:

1) yBaxkaTb 1 0becre4nBaTh BCeM HaXOMALIMMCS B IpefieiaX ero TepPUTOPUM U TI0f, €r0
I0PUCAMKIIVENT TUI[aM IpaBa 6e3 KaKoro 6bI TO HM ObITIO pas/INyysl B OTHOLICHUY Pachl, 1IBeTa
KOXH, TI071a, A3bIKA, PETUTHH, TOMUTUIECKUX 1 MHBIX YOeX/eHMIl, HallMOHATbHOTO UM CO-
I[Ma/IbHOTO IIPOUCXOXXIEHNS, MMYILECTBEHHOTO HOIOXKEHIsI, POXK/EHIsI M/IM MHOTO 06CTOs-
TeTbCTBA.

2) obecrieunTh:

* m060My UL, IIpaBa ¥ CBOOOABI KOTOPOTO, IpM3HaBaeMble B HacTosmeM [lakTe, Ha-
py1LIeHbI, 3pPeKTHBHOE CPELICTBO IIPABOBOIL 3ALINTDI, JaXKe eC/IM 9TO HapyILIeHMe OBLIIO
COBEPIIEHO JINIAM, Ie/ICTBOBABIIMMY B OUIINATBHOM KadecTBe;

* 4TOOBI IIPaBO Ha IPABOBYIO 3AIUTY /IS TI0OO0TO /NI, TPeOYIOIIero TaKkoil 3alNThl,
YCTQHAB/INBA/IOCh KOMIIETEHTHBIMIU CYAeOHBIMM, afMUHUCTPATUBHBIMIU VU 3aKOHO-
JaTe/IbHBIMY BIACTAMI WM TIOOBIM IPYTUM KOMIETEHTHBIM OPTaHOM, IPefyCMOTpPEH-
HBIM IIPAaBOBOJI CUCTEMOJI TOCYAAPCTBA, M pa3BUBATh BO3MOXKHOCTY CYAeOHOI 3allMThI;

* IpMMeHeHMe KOMIIETeHTHBIMY BJIACTAMMU CPeICTB IPaBOBOI 3allUTHI, KOTJjA OHMU IIpe-
IOCTaB/IAIOTCA.

B cooTBeTcTBUM C TpaBOBOL Mo3uLMelt EBporeiickoro cyya o mpasam 4e/I0BeKa 3alUTOou
TPYHOBBIX IIPAB ABJIAETCA 3aIINUTA, B XOJe KOTOPOJ BOCCTAaHAB/IMBAETCA HAPYIIEHHOE IIPABO.
B ct. 37 Koncturyuym Poccuiickort Pegepanyi mpefycMOTPEHO IIpaBO Ha MHUBULYaTbHbIE
U KOJUIeKTVBHBIE TPYHOBbIE CIIOPBI € MCIIO/Ib30BAaHVIEM YCTAHOB/ICHHBIX (ellepanbHbIM 3aKO0-
HOM CII0COOOB UX paspelleHls, BKIo4Yas IPaBo Ha 3a0aCTOBKY.

B naHHOM KOHTeKCTe (yHIaMEeHTa/IbHbIe TIONIOXKEHNA O paspelIeHNN TPYAOBbIX CIIOPOB
npenycMoTpensl B Tpynosom kopekce Poccniickoit @epepanun (zanee — TK PD). Tak, ogHo
U3 Iie/lell TPYLOBOTO 3aKOHOIATENIbCTBA ABJIACTCA 3all)Ta IIPaB M MHTEPeCOB PaOOTHUKOB U
paboroparerieil, a OHON 13 OCHOBHBIX 3aJja4 TPYLOBOIO 3aKOHOJaTeIbCTBA — IIPABOBOE pe-
TyIMpOBaHMe OTHOLIEHNIT 10 pa3pelleHIIo TPYROBbIX cIIopoB (cT. 1). B pasBuTue stux nomo-
>keHuii B cT. 2 TK P® npefycMoTpeHbl 0OCHOBHbIE IPUHIIUIILI TPYyHLOBOro mpasa Poccun. Vimn,
B YaCTHOCTH, IIPM3HAIOTCA:

* 00513aTeNIbHOCTD BO3MEIEHVSI BPefla, IPUYNHEHHOTO PAOOTHIUKY B CBA3MU C MCIIONHEHN-

€M UM TPYHOBBIX 005I3aHHOCTEIT;

* obecrieyeHue IpaBa KaX/Oro Ha 3aI[UTy FOCYLaPCTBOM €r0 TPYHOBBIX IIPaB U CBOOO,
BKJIIOYAs CyfieOHYIO 3allUTY;

* obecreueHye IIpaBa Ha paspelleHye U UHAVBULYATbHBIX U KOMIEKTUBHBIX TPYLOBBIX
CIIOPOB, a TaKXKe NPaBO Ha 3a0acTOBKY B mopspke, ycranosneHHoM TK PO u nubIMK
(dbenepanbHBIMM 3aKOHAMMY;

* obecreueHre mpaBa pabOTHMKOB HA 3AIINTY CBOETO JOCTOMHCTBA B IIEPHOJ TPYHOBOIL
HeATeTbHOCTIL.

CornacHo ct1. 352 TK PO xakgomy rapaHTHpyeTcs IIpaBo 3alIaTh CBOU IIPaBa U CBO-
6ozbI BceMu criocob6ami, He 3alpeleHHbIMI 3aKOHOM. YKa3aHHbIe IPYHIUIIBL KOHCTUTYIIN-
OHHOTO 1 TPYHOBOTO NpaBa Poccuy onpefendoT OCHOBY IIPAaBOBOTO pEryIupoBaHNA MHAU-
BUJIya/IbHBIX U KOJUIEKTMBHBIX TPY/IOBBIX CIIOPOB I CYI[HOCTHBIE YePThI JAHHOT'O MHCTUTYTA.
C y4eToM 9TOro I JO/DKHA BBICTPABAThCS KOHIIIINA MHAVBULYa/IbHBIX TPYOBBIX CIIOPOB'.

! Konuenuus JONITOCPOYHOTO  COIMA/IbHO-9KOHOMMYeCKoro passutusa Poccuiickoit Pepepanum Ha

nepuop o 2020 rofa mpegycMaTpuBaeT B KauecTBE OfJHOTO M3 CTPATETrMYecKUX OPUEHTUPOB obecIedyeHe
rapaHTUPOBAHHONM Peann3aluy KOHCTUTYIMOHHbIX IIPaB IPaXK/JjaH, BK/I0YAsA PAsBUTYIO CUCTEMY JIeMOKpa-
TUYECKUX MHCTUTYTOB ¥ Co3fjaHue 3QQEeKTUBHbIX MEXaHM3MOB HpasonpumeneHns. Cm.: Pacmopsoxenue
ITpaBurenbcTBa Poceniickoit epepanyu ot 17 Hos6ps 2008 1. Ne 1662-P // CIIC «KoncynbranT ITmocy.
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Kpamxuii ucmopuueckuii acnexm

Tpeteiickoe paccMOTpeHMe 1 paspellleHNe TPYOBLIX CIIOPOB IIpefycMaTpuBanoch B Co-
6oproM Yinoxenun (1649), B rmaBe XV «O TpereitckoMm cyae». B 1865 r. 6bu1a mpesupuHs-
Ta MOMIBITKA CO37IaTh OPraH IO PacCMOTPEHUIO TPYAOBHIX crOpoB. OfHAKO NPOEKT 3aKoHa
Poccwmitckoit umnepun «O mpombliieHHOM cyfe» He 6bur mpunar. K3oT PCOCP 1918 r.
He cofiepya pasjena (I71aBbl) O PaCCMOTPEHUM TPYHOBBIX CIIOPOB (KOH(IMKTOB), HO B OT-
IeNbHBIX pasfenax Kojekca 1918 r. mpemycMaTpuBanuch OTAe/NIbHbIE HOPMBI. Tak, cOracHo
mpuMedaHuio K cT. 118 K3oT nocraHoB/eHne o IepeBofie B HU3IIYIO TPYIITY MIN KaTeTOPUIO
C TIOHIDKEHNEM BO3HATPAXK/EHMNsSI MOI/IO ObITh 00)Ka/I0BAaHO TPYSIIMMCS B MECTHBIIT OT/er
TPy/a 1 fjasee — B 00IACTHOI OT/EN TPY/AA, PellleHIe KOTOPOTO AB/IANIOCh OKOHYATETbHBIM I
IanmbHeleMy 06)KaToBaHNIo He MOJIeXKaro.

B K30T PCOCP (1922) 3akperuscs pasgen XVI «O paspelrennn TpynoBbIX KOHGINKTOB
U PACCMOTPEHNN Jie/l O HapYIIeHIsIX 3aKOHOB O Tpyze». B ¢T. 168 xomekca 1922 r. 6111 ompe-
fle7IeHBbI IBa OPraHa 110 MX PaCCMOTPEHMIO:

* NPUMVPUTEIBHO-TPETENCKOe Pas3OupaTenbCTBO (PacleHOYHO-KOH(INKTHBIE KOMIC-

CUU, IPUMUPUTEIbHBIE KAMEPBI U1 TPETENICKIE CYbI);

* HAapOIHBIN CYJ IO IPOM3BOJCTBEHHBIM I TPYZIOBBIM fIE/IaM.

B coorerctBun ¢ I[TpaBumamMm o IPYMUPUTETLHOM-TPETEICKOM U CYAeOHOM paccMoTpe-
HUM TPYHOBBIX KOHQMUKTOB (1928) paspelieHre TPyLOBBIX KOHMIUKTOB OCYIIECTBIIANTOCH
OpraHaMy IPUMMPUTEIBHO — TPETEeIICKOTo pa3bupaTenbcTBa (PaclieHOYHO — KOH(IMKTHBI-
MV KOMUCCVAMUY, IIPYMUPUTEIbHBIMI KaMepaMU U TPeTENICKIIMU CYaMu) M TPYLOBBIMU Cec-
cuAMHU HapogHoro cyga. CormacHo ITonoskeHnIo o IopsAfiKe pacCMOTPEHMA TPYAOBIX CIIOPOB
or 31 auBaps 1957 I. CHOPBI pacCMAaTPUBAIICh B KOMUCCHUAX 110 TpyRoBbM criopam (KTC),
(habpIYHBIX, 3aBOJICKIX, MECTHBIX KOMMUTETAX PO COI030B U HAPOJHBIX CY/ax.

ITpu atom xomekcer 1918 u 1922 1. u [IpaBwia 0 NPUMMPUTETBHO-TPETEICKOM U CyHe6-
HOM PacCMOTPEHUY TPYHAOBBIX KOHMINKTOB YIOTPeOIIN TEPMIH «KOH(IUKT». [TonoyxeHns
0 HOpsAJIKe pa3pelleHN s TPYHOBBIX cIopoB (1957; 1974), OCHOBBI 3aKOHOJATENIbCTBA O TPYHe
(1970), K30T PCDCP (1971) ucnonp3oBamu TepMuH «crop». B 3akone CCCP ot 9 okTsa6ps
1989 1. «O mopspke paspelIeHNs KOJUIEKTUBHBIX TPYHOBBIX CIIOPOB (KOH(IMKTOB) U B YKase
I[Tpesupenta Poccuitckoit Gepgepanym ot 15 Hos6psa 1991 1. «O couuanbHOM MapTHEPCTBE U
paspeleHny TPYLOBBIX CHOPOB (KOH(/IMKTOB) 9T T€PMUHBI PAaCCMATPUBAINCh KaK CMHOHM-
MbL. 3akoH CCCP ot 11 mapra 1991 1. «O nopsjike paspelieHnsa NHAMBULYATbHBIX TPYAOBBIX
CIIOPOB» IIPYMEHSJI TOIBKO TEPMIH «CIIOP».

B Hayke TpygoBoro mpaBa UCHOIb3YIOTCS TPYU KaTETOPUN — «Pa3HOITIACKA», «KKOHIMKT»
U «TPyAoBOIL criopy. [ToHsATHE «pasHOIIACKe» SIB/SIETCS OOTIee IMMPOKUM U BKIIOYAET B CeOs1
KOHQMUKT 1 criop. CIop — 9TO CIOBECHOE COCTsA3aHuUe, 00CYXK/ieHIe Yero-H1Oy/b, B KOTOPOM
KX[BII OTCTayBaeT CBOE MHEHNe, a KOH(QINKT — 3TO CTOJIIKHOBEHNE, Cepbe3HOe PasHOITIa-
cne, criop. CreoBaTe/IbHO, STI OIIpefie/ieHNsI HECKOJIbKO pasntuyHbl. [IoHATHe «KOH(IUKT»
UMeeT SMOLMOHANTbHYI0 OKPAIIeHHOCTb M He MOXXET CIY>KUTb POJOBBIM IIOHATVEM, TaKVMM
KaK pasHormacye. TpygoBoii cliop BO3HMKAET C MOMEHTa 0OpalljeHNsI B KOMIIETeHTHBII OPTaH
(nmu K muIy) u ABIAETCA 607Iee Y3KUM MOHATHEM, YeM pasHOIIacue’.

ITo dopMaM yperynupoBaHysl pasHOMIACK MOAPAs/IeAIOTCA Ha TOCYAapCTBEHHbIE U He-
rOCyfapCTBEHHbIE; OPUCAMKIVOHHbBIE 11 HeIOpUCANKIMOHHbIe. K jopucankiuoHHbM Gpopmam

> Oscezoe C.JI., Illsedosa H.IO. TonkoBbIl cloBapb pycckoro sAsbika. M., 1995. C. 746, 287. IpeBHuit
MBIC/IUTENb CYUTAJL, YTO KOHQIMKTBI OYAYT BOSHMKATh Ha BCEM IIPOTSDKEHMN YeTOBEYECKOIl XMBHU U
IpUYMHAMY, UX HOPOXJAIOIMY, OyIyT B IIepBYI0 OYepeflb HEPABEHCTBO M HECXOXKeCTb jomeil. CM.:
Kondgyuyuii. Coopuyk nspedennit. M., 2008. C. 18.

> Cm.: Mammnenxo M.B. Tpeteiickoe yperynmupoBaHue pa3HOITIACUII B TPYHOBBIX OTHOIIEHNAX: aBTOped.
IUC. ... KaHJI. Iopup. Hayk. M., 2009. C. 13-14.
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3alIMTHl TPYHOBBIX IIpaB MOTYT OBITb OTHECEHBI IOCYAAPCTBEHHAs (afMMHUCTpATMBHASA U
cynebnas) u HerocymapcrBenHas (KTC)'. Tak, uHAMBMAYaTbHBIE TPYLOBbIE CIIOPBI paccMa-
TPUBAIOTCS 1 PA3peIIAloTCs B IOPUCAMKIMOHHOM mopsake. K HelopucaukumnoHHoit ¢popme
OTHOCHUTCSI cCaMo3aluTa paboTHNKaMu TpyRoBeix mpas (ctT. 352 TK P®) u npuMupurensHsie
mpouenypsl (rmasa 61 TK PO).

I[Tosu1gyst 06 OCHOBHBIX IPUYMHAX TPYAOBBIX CIIOPOB 3aCTY>KMUBAET IPUCTATBHOTO BHIMA-
HyA. OCHOBHBIMM NIPMYMHAMY CIUTAIOTCA CICHYIOLue:

a) HeCOBEePIIEHCTBO POCCUIICKOTO TPYHOBOTO 3aKOHOMIATENbCTBA U IPAKTHUKI €ro MpuMe-
HEHNS;

0) Hey[OB/IETBOPUTEIbHAS ESTETBHOCTD OPTAHOB U OPTAHM3ALNIL, IPU3BAHHBIX 3all[N-
IaTh TPYAOBbBIE IIpaBa TPaKAaH: IPOKYPaTypbl, TOCYAAPCTBEHHON MHCIEKIMU TPYAa, Hpo-
(heccnoHaMbHBIX COI030B, OPraHOB, PAa3PEIIAOIINX TPYAOBbIE CIIOPDI;

B) Hea(P(PeKTUBHOCTH CYI[ECTBYIOIINX Mep 10 00eCIeIeHNI0 HEOTBPATUMOCTI I CBOEBPe-
MEHHOCTM COOTBETCTBYIOIIETO TOCYAaPCTBEHHOTO I IHOTO pearvpoBaHNs Ha KaXK/IbIil ClTydail
HapyIIeHNs TPYAOBbIX IPaB IPaXK/jaH;

r) orcyTcTBHE 3G (eKTVBHBIX Mep IpeayIpexxaern (IpodIaKTUKN) HapyLIeHWIT TPy-
IIOBBIX ITPaB PabOTHMKOB;

I) IpeOCTaBIeH i€ IbIOT, TAPAHTII M KOMITEHCAlMit pabOTHMKAM 3a cueT paboTomaTens,
He3aMHTEPECOBAaHHOTO B 9TOM;

e) Hea(h(HeKTUBHAA HATIOTOBas IONINTHKA B cepe TPY/a; HUSKUIT yPOBEHb SKOHOMIYECKO-
ro passurtus Poccun®.

B Kousennun MOT ot 11 nionst 1947 1. Ne 84 «O mpaBe Ha 00'beMHEHIE 11 PETYINPOBa-
HUJ TPYHOBBIX KOH(QIMKTOB Ha TEPPUTOPUAX BHE METPOIIONNUIT» IPELYCMOTPEHO, YTO Hpel-
IPUHUMATE/IN U TPYAALIMECS TOOLIPSIIOTCS K TOMY, YTOOBI n36eraTh KOHQINKTOB, a B C/Iy4ae,
eC/IU OHM IIPOU3OIIYT, — K CIIPaBeIMBOMY YPEeTyIMPOBAHNIO MX IIyTeM IpuMupenus. Besa-
Kas TIpolefypa pasbopa KOHPIMKTOB MeXy MPeANpUHIMATENAMN U TPYAALMMUCA TO/DKHA
OBITb HACTOJIBKO TIPOCTA U OBICTPA, HACKOIBKO 3TO BO3MOXHO. B cooTBeTCcTBMY ¢ PekomeH/a-
nueit MOT ot 29 niona 1967 1. Ne 130 «O paccMoTpeHnu @106 Ha IpeIpUATIAN C Le/IbI0 UX
paspeleHns» IPOIeAypa PaCCMOTPEHMA CIOPa JO/DKHA IPUMEHATHCA TaKMM 06pasoM, ITo-
OBl CylIecTBOBA/Ia peaTbHast BOSMOXXHOCTb JOCTYDKEHISI Ha KXKIOI CTa/{UN YPEryINpOBaHs
BOIIPOCA, TOOPOBOJIBHO MIPUHSITOTO PELIeHNs TPYAALUMCS Y IPeIPUHIMATEIEM.

B nmoxnmapme AgMMHMCTpaTUBHOrO coBeTa MexxayHapopHoro 6ropo tpysa MOT Ha 262-it
Ceccmu OTMEYasoch, YTO CIOPBI O IMpaBe — 3TO TaKye CIHOPBI, KOTOPble BO3HMKAIOT B CBSI3N
C IIpMMEHEeHMEeM JIN TOJIIKOBAaHVeM IIOJIOKeHN s, BKIIOYCHHOTO B TPYHOBOIL JOTOBOP, B KOJI-
JIeKTUBHBIII JOTOBOP WV B 3aKOHOJATENbCTBO; CIIOPBI 00 MHTepecax — 9TO TaKWe CIOPBHI,
KOTOpbIe BO3HMKAIOT B CBSI3U C M3MEHEHMEM CYILIECTBYIOLINX IpaB 1 00sS3aHHOCTE, B IIep-
BYIO O4epelib, B paMKaX KOJ/UIEKTVBHBIX [IeperoBOpOB. VIHAMBU/yaIbHbI TPYZOBON CIOp —
3TO HeyperyIMpOBaHHbIE PasHOINIACKA MeXJY paboTofareneM 1 pabOTHIMKOM IO BOIIPOCaM

* OTHOwIeH s pabOTHIKA U pabOTOfaTe/Is B IpuHIIIe KOHGMKTOreHHbI. CM.: Busiokos I1. VIHguBuayanpHble
TPYHOBbIe KOHGUKTBL MOTyT /i pabOTHMKM 3aIUTUTD CBOM IIpaBa B ONMHOUKY. M., 2011. C. 40. VccnenoBanns B
cepe TPYAOBBIX OTHOLIEHIT IOKA3BIBAIOT, YTO HAPYIIEHIIS TPYSOBBIX IIPaB HOCST MacCOBBII xapakTep. HevacTst
CTy4ay yperymipoBaHNA TPYHOBBIX CIIOPOB U KOH(IIVKTOB HENOCPENCTBEHHO ¢ paboropareneM. Takoil OIBIT
MIPAKTHUKYeTCA B He3HAUMTENLHOM YNC/Ie OPraHM3aINii, TTie MMEIOTCS OPTaHbl 10 Pa3peIleHNI0 TPYIOBBIX CIIOPOB.
Komuccym mo TpyposbiM criopam (KTC) craHoBATCA Bee 6oree penkuM sABIeHMeM. VITak, ypoBeHb IIPaBOBOI
3AIMIIEHHOCTY MAfaeT, CTAHZAPTHI TPYHOBBIX OTHOLIEHWII CHIDKAIOTCA, a HeCOOIOfeHMe TPYHOBBIX IIPaB
CTAQHOBUTCST OOBIYHON TPAKTUKOIL.

° Kaypos B.I! 3aluiieHHOCTh paOOTHMKOB 110 MEX[AYHApPOLHOMY TPYLOBOMY IIpaBy, TPYAOBOMY IIPaBy
CIIA n Poccnu: cpaBHMUTeNbHOE MCCTefioBaHMe: aBToped. fuc. ... KaHf. opnj. HaykK. BragmsocTok, 2001.
C.12.
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IIPYMEHEHNA TPYHOBOTO 3aKOHOJATEIbCTBA M MHBIX HOPMATMBHBIX IIPABOBBIX aKTOB, CO-
filep>KaIuxX HOPMbI TPYJOBOTO IIPaBa, KOJUIEKTUBHOTO JNOTOBOPA, COIMAIIEHNs, TOKaTbHOTO
HOPMATHMBHOTO aKTa, TPYAOBOTO JOrOBOpa (B TOM 4imcie 06 yCTAaHOBICHUHU VI M3MEHEHNN
VH[VIBUJYa/IbHBIX YCJIOBUIL TPYHa), 0 KOTOPBIX 3asIBJICHO B OPraH II0 paCCMOTPEHMNIO IHIVBH-
LyalbHBIX TPYHOBBIX criopoB (cT. 381 TK PO).

BmecTe ¢ TeM MHTEPECHO CiIefylollee CyXK/ieHle: BO-IIePBbIX, YPeTyIMPOBAHHbBIX PAa3HO-
rmacuit HeT. Ecny pasHormacue yperynmpoBaHo, TO OHO IIOIIPOCTY He CylecTByeT. CraeoBa-
Te/ILHO, He COBCEM BEpHO OIIPeIeIATh TPYOBOI CIIOp KaK HEYPETryInpoBaHHOEe Pa3HOITIacHe.
Bo-BTOpBIX, CIIOp BO3HMKAET, €C/IMi OfUH U3 CyObeKTOB IPABOOTHOIIEHNUS CUNTAET Helpa-
BOMEpPHBIM IIpMMEHeHNe HOPM IIpaBa APYyroll CTOPOHOM MM OfiHA CTOPOHA OTKa3bIBAETCs
YIOB/IETBOPUTD TPeOOBAHMNA 110 IOBONY YCTAHOB/ICHNUSA WV M3MEHEHMs YCIOBUII TPYHA, T.e.
VMEIOTCA PAa3HOITIACKA B MO3NLNUAX CTOpOH. ClIefoBaTeIbHO, Ha/IMYMe Pa3HOIIACKA MEeX/y
CTOPOHAMM IIPABOOTHOIIEHsI Y>Ke 03HAYaeT caMo 10 cebe Hammdne cropa’.

VHAMBUAYaTbHBIM TPYLOBBIM CIIOPOM IIPU3HAETCS CIIOP MY paboTomaTeseM U TUIIOM,
paHee COCTOABIINM B TPYAOBBIX OTHOLIEHMAX C 9TUM PabOTOMATeNeM, a TAK)Ke JINIOM, 13-
SABVBIINM >KeJIaHNUe 3aKTI0YUTh TPYIOBOIL IOTOBOP ¢ paboTofiaTeIeM, B CIy4ae OTKa3a pabo-
TOJJaTe/IA OT 3aK/II0YeHMA TaKOTro JoroBopa. VI3 jierambHOro onpefe/ieHnsa MHAMBHUAYaTbHBIX
TPYLOBBIX CIIOPOB C/IEAYeT, YTO He/Ib3s HU B TEOPUN, HU Ha IMPAKTYKe IOMYCKATbh CMeIleHNe
MOHATHI «MHAUBUJIya/lIbHble TPYLOBbIC CIIOPbI», «KOH(IMKTBI» M «pasHorIacus»’. B Hayke
TPYZOBOTO IIpaBa IIpeJjlaraeTcAd pacCMOTPeHNe MHAUBIU/YaIbHOTO TPYHOBOTO CIOpPa B Tpex
B3aJIMOCBS3aHHBIX aCIeKTax:

* pasHoI/Iacue MeXAY pabOTHUKOM M paboTomaTeIeM 110 BOIIPOCaM IIPYMEHeHUA TPYHO-
BOTO 3aKOHOJ[aTeNbCTBA M VIHBIX HOPMATUBHBIX IIPABOBBIX aKTOB, COAEPKAIIMX HOPMBI
TPYAOBOTO IpaBa, KOJVIEKTVBHOTO JOTOBOPA, COIMIAILEHNA, I0KaTbHOTO HOPMAT{BHOTO
aKTa, TPYLOBOIO JOroBopa (B TOM 4Mclie 00 YCTAaHOBJICHUM VIV M3MEHEHUY MH[VBU-
IyanbHBIX YCIOBUIT TPYHa), KOTOPble MPUHATH KOMMICCHUEN TI0 TPYHZOBBIM CIIOpaM MIN
Cymom);

* ¢opMa 3alUTEl HAPYLUIEHHOTO IIpaBa, 0, KOTOPOJl IOHVMAETCS IMOPALOK yperyImpo-
BaHMA Pa3HOITIACHIL;

* TOAMHCTUTYT TPYHOBOTO IpaBa KaK COBOKYIIHOCTU IIPaBOBBIX HOPM, perllaMeHTUpY-
IOLIVX HOPSAIOK yPeryInpoBaHNs pa3HOITACKIL, BOSHUKIINX B IIpoOLiecce MpYMeHEHN
HaeMHOro Tpyzna’.

He 6eccriopHO Ipeioke e yTOUHUTD «IIPEAMET» B OHpefie/leHIN IOHATIS NHVBU/{YaIb-
HOTO TPYHOBOTO CIIOpa» ITyTeM yKa3aHIA Ha «YC/I0BA TPYOBOTO TOTOBOPa BMECTO «TPYLOBOIO
[IOrOBOpa», TaK KaK IpY PacCMOTPEHMM MHVBUIYAIbHOIO TPYOBOTO CIOpA BO3HMKAET He-
06XO/IIMOCTb BBISIB/ICHIsI «YCTIOBIUIT TPYOBOTO JOTOBOPa», T.€. ero cofepkanust’. [Tpencrapis-
eTcs, uT0 B 4. 1 cT. 381 TK P® npaBunbHO onpenesnieH mpefMeT TPYHLOBOTO CIIOPa B OTHOLIEHNN
yKasaHVs Ha TPYHOBOII JOTOBOP, 160 M1 060CHOBAaHHOTO pa3pelleH s MHAVBU/YaTbHOTO TPY-

¢ Cm.: Cxobenkun B.H., Ilepedepurn C.B., Yyua C.IO., Cemenioma H.H. TpymoBoe mpoiesypHO-
npolieccyanabHoOe IpaBo: yueb. mocobue. Boporex: BI'Y, 2002. C. 294-295.

7 B mocrmenHee feCATHIETVE AKTMBHO Pa3BMBAETCS HOBOE HAIIPAB/IEHNE B HayKe — IOpUAMYEcKas
koH(KTOOrNsL. [I09TOMY BIIO/IHE JJOIIYCTIMO VICIIO/Ib30BAHNE TEPMUHA «KOH(IMKT» KaK CHHOHMMA C/I0BA
«cmop». OfHaKo ropasfo 6oree MOAXOAAT K KOIEKTMBHBIM TPYHZOBBIM CIIOPAaM BBIPAOOTAHHBIE 3aITajiHON
HAyKOIl TepMUHbI «KOHG/IMKTBI MHTepecoB» 1 «KOH(IUKTHI mpaBa» (disputes of interest, disputes of right).
Cwm.: Crobenkun B.H., ITepedepun C.B. u 0p. Ykas. cod. C. 297, 358.

¢ Bepesxros A.A. JJocymeOHBII NOPANOK paspelleHNsA MHAMBUIYAIbHBIX TPYLOBBIX CIOPOB: aBTOped.
OMC. ... KaHZ. Iopuf. Hayk. M., 2012. C. 9.

* Yepkauwiuna A.B. PaccMOTpeHVe MHAMBU/YaTbHBIX TPYAOBBIX CIIOPOB KaK CII0COO 3aIIMTBI TPYLOBBIX
npaB rpaxzaH: aproped. Auc. ... KaHj. opui. Hayk. M., 2006. C. 9.
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JIOBOTO CIIOPA BaXKHBI HE TO/IBKO €T0 YCIOBIS, HO U CBefeHyst (paMumist, MMst, OTIeCTBO paboT-
HIKa, HAMMEeHOBaHMe paboToIaTeNs, CBEEHNA O IIpefCTaBNTeIe PaboTOaTe A, ITOIMCABIIEM
TPYZOBOJ JOTOBOP, OCHOBAHMNE, B CVIy KOTOPOTO OH Hajle/IeH COOTBETCTBYIOLIVMIY TOTHOMOYM -
AMU U T.71.). PasymeeTcs, B JaHHOM KOHTEKCTe He Y4TEHO, YTO COflepyKaHIe TPYAOBOTO JOrOBOpa
(c1. 57 TK PO) mmpe xateropum «ycaoBysi TPYEOBOTO JOTOBOPa».
HekoTopple 13 yKasaHHBIX MCCIefoBaTenell IpeIIaraloT BbIAEIUTh B TPYJOBOM IIpaBe
TPYZOBOE IpOLlecCyalbHOE IpaBo (IPaBO TPYZOBOTO Ipoliecca) KaK MOACUCTEMY OTPACiIL.
O6uM 1 ee HOPM SIBIIAETCA TO, YTO YKa3aHHbIE HOPMBI aJipeCOBaHbl I0PUCAVKIIMOHHBIM
OpraHaMJ CTOPOHaM CIIOPOB, HOCAT IPOLeyPHO-IIPOLIeCCYaIbHBIIl XapaKTep, HalpaB/IeHbI
Ha ofecIedeHNe pealn3alui MpaBa CyG'beKTOB COLMAIBHO-TPYAOBBIX OTHOIIEHWIT Ha 3a-
IUTY UX MHTepecoB U cBOOOX. BXopsiiye B HaHHYIO IIOACUCTEMY IpaBOBble HOPMBI TaKXKe
OpraHN30BaHBI 10 CYO'beKTHOMY IIPU3HAKY, KaK MHAMBU/YaIbHOE 1 KOJUIEKTMBHOE TPYHZOBOE
IIPaBO, YTO CBUJETENIbCTBYET O IIPABMIBHOCTY BBIOpaHHOTO KprTepus. Kaxxnoit us BoifeneH-
HBIX YacTell TPYLOBOTO IIpaBa CBOMICTBEHEH CBOJI CIIOCO6O 3aIIMThI TPYAOBBIX IpaB. DTO Ha-
XOIMT CBOE OTpaXkKeHIe B OpTraHaX, PAaCCMATPUBAIOIINX TPYHLOBBIE CIIOPBI, @ COOTBETCTBEHHO,
U B MOPSAZIKE VX PaspelleHys.
IOpumryecknm dakTom, TeKalyM B OCHOBE BOSHIKHOBEHNS I0PUCAVKIMOHHOTO IIPaBo-
OTHOIIIEHNS, AB/IACTCS OpuIManbHOe obpallleHne 3aHTEPECOBAHHOI CTOPOHBI 3a paspellie-
HIIEM TPYHOBOroO cropa. Takym 06pasoM, OTHOLIEHNMS 10 3aIUTe TPYLOBBIX IIPaB IPAXK/AH
BO3HMKAIOT Ha OCHOBAHUM IIPABOMEPHOTO JIeNICTBYUA — WHAMBUAYaNIbHOTO aKTa (3asBIle-
HIsI) M OTHOCSATCS K IIPABOMEPHOMY OJHOCTOPOHHEMY [IeiICTBUIO, IOPUAMIECKOMY MOCTYII-
Ky. K ocHOBaHNAM M3MeHeHMs 3THX NPaBOOTHOIIEHMIT OTHOCATCSA: M3MEHEHMe COflep>KaHumsA
obpallieHNA B OPTaHbI II0 PACCMOTPEHUIO VHANBUAYANIbHBIX TPYHAOBBIX CIIOPOB; YaCTHYHOE
IIpU3HaHMe 3asBI€HHBIX TpeboBaHuit. OCHOBAaHMAMY IIPEKPAIIeHNUs IIPABOOTHOIIEHNUIT 110
PacCMOTpPEHMIO MHVBYU/Ya/IbHBIX TPYOBBIX CIIOPOB SABJIAIOTCA: OTKa3 3aABUTeNA (MCTHA) OT
3asBJIEHHBIX TPeOOBaHWI; 3aKTI0UEHVIe MUPOBOTO COIIAIICHNA MEX/Y YYaCTHUKAMM MH/M-
BIUIya/IbHOTO TPYLOBOTO CIIOPa; BBIIIOJIHEHME pellleHN s (IOCTAHOB/IeHNA) I0PUCAUKIVIOHHO-
0 OpraHa IO CYIIecTBY criopa'’.
VIapuBuayanbHbIe TPYLOBbIE CIIOPBI — 3TO CIIOPHI O IPMMeHEeHNM) HOPM TPYZIOBOTO IIpaBa.
VIx paccMOTpeHUe MOXKeT 3aBepILIaThbCsl BbIHECEHNEM 00513aTeIbHOTO [/ CTOPOH pPelIeHNs,
06eCIieYeHHOTO IPUHYAUTENBHOI CUJION TOCYAapCTBa. ITuUM 00yCIOBINBAETCs BRIOOP Opra-
HOB, PaCCMaTPMBAIOIIVIX TaKle CIIOPHI ¥ perlnaMeHTalus IopsaKa UX featenbHoct'!. B 3a-
BUCHMOCTH OT COflep)KaHMA HEYPeTyIMPOBAHHBIX Pa3HOITIACKIL MOYKHO BBITE/IUTD:
* CIOPBI 110 IIOBOAY IPUMEHEHVSI HOPM TPYHOBOTO IpaBa (HOCAT UCKIIOYUTEIbHO MNHU-
BUJIya/IbHBIN XapaKTep);

® CIOPBI 10 TIOBOJY YCTAaHOBJICHN A HOBBIX M/IM U3MEHEHNA CYIeCTBYIOIVX YCIOBUH TPY-
Ia (MOTYyT HOCUTb MHAMBUJYa/JIbHBIA MIN KO/UIEKTUBHBIA XapaKTep, COOTBETCTBEHHO
YCTaHOBJIEH Pas/IUYHBII MOPATOK VX PACCMOTPEHN).

ITo mofBEeOMCTBEHHOCTIE MHAMBIU/Ya/IbHbIE TPYHLOBbIE CIIOPbI MOTYT OBITb KIaccupuIin-
POBaHBI Ha:

e nopsemomcrBenHbie KTC;

* II0/{BE[IOMCTBEHHbIE CyaM OOIIeil IOPUCAUKIIUIL.

VupuBupyanbHble TPYAOBbIE CIIOPHI CIEAyeT pacCMATpPMBATD B KaueCTBE COCTABHON YacTu
MHCTUTYTA TPYHOBbIE CIIOPBL. B cBA3M ¢ 9TUM NpeficTaB/AeTCA CIOPHBIM KBaMUpUIPOBATh

19Cm.: [lonosa A.3. Opunndeckue GpakTbl B TPY[OBOM IIpaBe: aBToped. ANC. ... A-pa Iopuj. HayK. M., 2009.
C. 54-55.

" Cm.: Menvruxosa B. I Cucrema tpyposoro npasa Poccuitckoit Pefeparyn: aBToped. Auc. ... KaHpi.
1opuj,. Hayk. Tomck, 2004. C. 24-25.
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VMHAVBUJYaTbHbIE TPYAOBbIE CIIOPHI KaK MHCTUTYT Tpymosoro mpasa'’. CormacHo ct. 382 TK
P® mnpuBuayanbHble TPYAOBbIE CIOPBI PACCMAaTPUBAIOTCA KOMMUCCUAMMY 110 TPYAOBBIM CIIO-
paM 1 cyfami, T.e. pefiepabHbIl 3aKOHOMATeb IIPEefyCMaTpUBALT ABa OpraHa Mo paccMoTpe-
HUIO I pa3pelIeHNI0 TaKIX CIIOPOB.

Komuccuu no mpyoosvim cnopam (KTC): 06paszosanue, KomnemeHyust, Cpox o6paujeHus

Kommccun mo Tpy#oBbIM CIiopaM 00pasyioTcsi IO MHMIMATBE PAOOTHMKOB (IpeCTaBMu-
TE/IBHOTO OpraHa paOOTHMKOB) U (vm) paboTopmaresisa (OpraHM3aLy, MHAMBUAYAIBHOTO IIpe-
HPVHMMATe/A) U3 PAaBHOTO YNMC/Ia TIPEICTaBUTeNell paboTHUKOB 1 paboroparens. PaboTomarenn
U TIPeICTaBUTEIbHbI OPraH pabOTHIUKOB, HONYYMBILIE [IPEJIOXKEHNe B MICbMEHHOI (popme o
CO3JaHNMV KOMICCHUI IO TPYZOBBIM CIIOpaM, 00sA3aHbI B 10-JHEBHBII CPOK HAIIPABUTh B KOMIIC-
CHI0 CBOMX IpeficTaBuTeneit. IIpencraBurem paboTomatens B KOMICCHIO IO TPYHOBBIM CIIOpaM
HA3HAYAIOTCsl PYKOBOJMTEIEM OpraHu3anum, paboTofaTeieM — MHAVBUIYaTbHBIM IPeITPIHI-
MaterteM. IIpencTaBuTeny pabOTHMKOB B KOMUCCHUIO II0 TPYHAOBBIM CIIOpaM U30MParoTcs 0OIM
cobpanmeM (koHpepeHIeil) pabOTHUKOB WU HENEeTUPYIOTCA MPeCTaBUTeNbHBIM OPraHOM pa-
OOTHIKOB C IOCTIEAYIOLIVIM YTBEP>K/ieHeM Ha 0011ieM cobpanmy (KoHpepeHIn) pabOTHIKOB.

Cpoxk nomromounit KTC Tpygosoit kopexc Poccuiickoit Pepgepanyy He onpepenset. I1o-
9TOMY BO3MOKHa €e JIeATe/IbHOCTD Ha Heollpefie/ieHHOe (HeorpaHNIeHHoe) BpeMs .

ITo pemrennto obiero cobpanust pabOTHMKOB KOMUCCHUM TIO TPYAOBBIM CIIOPAM MOTYT ObITH
06pa3soBaHbl B CTPYKTYPHBIX IOAPA3/Ie/IEHISIX OPTaHM3ALNIL. DTV KOMUCCUY 06pasyioTcs u fieri-
CTBYIOT Ha TeX YK€ OCHOBAHMX, YTO ¥ KOMUCCHM TI0 TPYHOBBIM CIIOpaM OpraHusanuu. B komuc-
CUAX IO TPYHOBBIM CIIOPAM CTPYKTYPHBIX IIOApa3/ie/IeHNiT OpraHU3aMil MOTYT PacCMaTpPMBaThCS
VHIVBYIya/IbHbIe TPYLOBbIE CIIOPLI B ITpefie/IaX IOTHOMOYMII 3TUX HOfpasfielleHuit. B permamente
KTC MoxeT O6bITb 3aKpeIIeHO MOJI0KeHMe, YTO MOC/Ie PACCMOTPEHNS TPYOBOTO CIIopa B CTPYK-
TYPHOM HOIpasfielleHNy OpraHmsanuy BoSMOXHo obpaieHne B KTC opranmsanmm.

Bompoc 06 nsmenenun cocraBa KTC B TpymoBom kopekce Poccuitckoit Oegeparyn He
yperynuposaH. Komuccus 1o TpyJoBbIM CIIOPaM MMeeT CBOIO IedaTb. OpraHnsanuoHHO-TeX-
HIYecKoe obecredeH e e TeNbHOCTY KOMUCCHUH 10 TPYOBBIM CIIOPaM OCYIIeCTBIsIeTCS pa-
6otonarenem. KTC nsbmpaeT U3 CBOEro coCTaBa MpeCefaTest, 3aMeCTUTEIS TIPeICeNaTeNs 1
ceKkpeTapsA KOMMCCUNL.

KTC saBnsercsa opraHoM IO pacCMOTPEHMIO MHAVBUAYATbHBIX TPYLOBBIX CIIOPOB, 3a UC-
KJII0YeHMEM CIOPOB, 1o KOTopbiM TK PD u nHbIMU defepa/bHBIMM 3aKOHAMY YCTaHOBJIEH
IpYTroil MOPAJOK MX paccCMOTpeHus. VIHIMBUAYaNbHBIN TPYHOBON CIIOp paccMaTpuBaETCs
KOMICCHENI TIO TPYOBBIM CIIOPaM, eC/ii PaOOTHUK CAMOCTOATEIBHO MU C YYaCTUEM CBOETO
IIpefiCTaBUTe/LA He YPeTyIMpPOBajl Pa3HOIIACKA IIPY HEIOCPEACTBEHHBIX IIeperoBopax ¢ pa-
6oropareneM. ITpu aToM mepedeHdb CIOpoB, KoTopble paccMarpyBaet KTC, He sBnaercs uc-
yeprpiBaouM. PaboTHuk MoxeT o6patntbcs B KTC B TpexmecsyHbIl CPOK CO JHS, KOT/a
OH y3HaJI WIM JO/DKEH ObUI y3HATh O HapYLIeHNN cBoero mpasa'’. B ciayuae mpomycka no ysa-
JKUTEe/IbHBIM IIPMYMHAM ycTaHOBeHHOTo cpoka KTC MoxkeT ero BOCCTAaHOBUTD U paspellnThb
cniop 1o cyutecTsy. @opma sassnenns B KTC TpyioBbIM 3aKOHOIATEIbCTBOM He YCTAHOBJIEHA.

12 Cm.: Anopuanosckas VL. TIpeemcTBeHHOCTD B TpyfoBoM mpase. U.2. FOxxHo-Caxanuuck, 2008. C. 129;
Bepencrnos A.A. Yxas. cou. C. 5; Hlonust I'B. Ob6mas xapakTepuctuka TpygoBoro mpasa Opaxnun: aBroped.
IMC. ... KaHJ. 1opuj. Hayk. M., 2009. C. 10.

13 Panee 1o 3axony Poccuiickoit @emepanuu ot 25 centsibps 1992 r. cpok nomaomounit KTC onpepensncs
usbupamommM ee cobpanueM (KoHdepeHIel) TPYSOBOrO KO/UIEKTVBA HPENIPUATHUSA, YIPEKIEHUA, Opra-
HU3ALUNA.

'* TIpencrap/AeTcs CIIOPHON TOYKAa 3peHMA, YTO IpaBo Ha Hepepady cropa B KTC mpuHamIeXnuT KoH-
KpeTHOMy paboTHUKY M paboropnarenio. Bomensbap/ieHne CTOPOH JIO/DKHO ObITH OTPaXKEHO B IMCbMEHHOM
COITIAIIeHNN O Iepefjaue KOHKPEeTHbIX pasHornacuii Ha paccmorpenne KTC. Cm.: Muponos B.J. TIpakTudeckoe
oco06e 110 YPery/TMpoBaHIIO TPYAOBBIX Pa3HOIIACHIA, CIIOPOB, KoH(KTOB // Tpynosoe mpaso. 2008. Ne 4. C. 9.
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OtHocutenbHO fmeAtenbHocT KTC B Teopuy TpygoBOro Ipapa CyIIeCTBYIOT PaslInyHbIe
IIpaBOBBbIe MO3MLVM. TaK, HEKOTOpPbIe YueHble — IOPUCTBI IIO/IATAIOT, YTO HO/DKHA OBITh CO37aHa
CHCTEeMA CHEIMAIbHBIX CYHOB II0 PaCCMOTPEHMIO TPYHOBBIX CIIOPOB. Tpy/iOBbIE CIIOPBI TODK-
HBI PacCMaTPUBATh MPOQECCUOHAIIBI, HOITOMY KOMUCCUY TI0 TPYOBBIM CIIOPAM [TO/DKHBI OBITH
YIIpa3[HEHbI U3 CUCTEMbI OPTaHOB II0 PACCMOTPEHUIO TPYHOBBIX CcIopoB’. OTHeNnbHbIe MCCe-
[OBaTe/IM YKA3bIBAIOT Ha BO3MOXKHOCTDb pedopmuposanyss KTC B uenax nosbiirenns ee ag-
(eKTUBHOCTM, B YaCTHOCTH, ITyTeM Pa3BUTHUS IPUMUPUTENBHBIX (HopM B fiesitenbHOCcT KTC'.
[Ipu 3TOM NpeACTaBIsAeTCA CIIOPHOI TOYKA 3PEHM, YTO COBEPIIEHCTBOBAHMUIO CHCTEMBI
PacCMOTpeHsI U PaspelleH st MHANBIUAYATbHBIX TPYHAOBBIX CIIOPOB GyfeT CIIoco6CTBOBATH:
a) M3MeHeHMe IBYX3BeHHON CTPYKTYpBI OPraHOB, 3a CUeT BBEIEHIA ellle OfHOTO 3BeHa —
TPYROBOTO apOUTpaka;
6) npenocrasnenne KTC momHOMOUMIT IT0 paCCMOTPEHNIO U PA3PEIIEHII0 He TOTIBKO CIIO-
POB O IpaBe, HO U CIOPOB 00 MHTepecax, yperyanpoBaHue KOTOPBIX OyleT IPOUCXOAUTD Ha
OCHOBe TIPYIMUPEHS CIIOPSIIUX CTOPOH U 3alMTHI MHTEPECOB He TONbKO pabOTHUKA, HO U
paboTomaresst, YTO B OIIPEMETIEHHON CTENeHN II03BOIAT CTUMY/INPOBATh 3aMHTEPECOBAH-
HOCTb paboToparerneil B co3ganum u gesrenbHoctu KTCY.
B Hayke TpymoBOro IpaBa CYIIECTBYIOT CaMble Pa3/IMYHbIE MPEIIOKEHNS 10 CO3/IaHNIO
VHBIX OPraHOB II0 PacCMOTPEHMIO MHAVBUYaIbHBIX TPYHAOBBIX CIOpoB. Tak, orMedaercs,
4TO OfHUM U3 CHOCO00B 9(h(HPeKTUBHOTO paspelleHNs TPYLOBBIX CIIOPOB SAB/IAETCS CO3[jaHNUe
TpeTelicknX cyfoB. OCHOBHOE ITPENMYIIeCTBO TAKOTO BIJIA YPeTry/IMPOBAHNUA TPYOBOTO CIIO-
pa — ero xoupuaeHINaIBHOCT' . OFHAKO TPeTeiiCKe Cy/bl He CMOIYT B IIOJIHOI Mepe o0e-
CIIEYNTh 3aKOHHOCTD, 00beKTUBHOCTD 11 IPO(eCcCHOHAIN3M PacCMOTPEHNS TPYHZOBOTO CIIOPa.
OcHOBHBIMM NpyU4MHaMHU caboro passutus B Poccuiickoit Penepanyy MHCTUTYTA TTOCPEN-
HIYeCTBa, TeM OoJiee CyeOHOro, MOXXHO Ha3BaTh:
® HEJOCTATOYHYI0 Pa3pabOTaHHOCTb HOPMATUBHO-IIPABOBOI 6a3bl O MOCPETHMYECKUX
Ipollefypax;

® OIIpefie/IeHHYI0 PasMbITOCTD B IIPABOBOII per/laMeHTALNN COTIAIIeHMI, 3aK/TI0YaeMbIX C
UCIO/Ib30BaHUEM IIOCpeHNYeCTBa. VI3HaYabHO He0OXOAMMO IIPUSHATD, YTO CTOPOHBI,
IpUOETHYB K IOCPEIHUYECTBY, JKeAT: 1) COXpaHUTb KOHUIEHIMANTLHOCTD CIOPa;
2) He HapyIIaTh IAPTHEPCKIE OTHOIIEHST; 3) 130eXaTb OOMbIINX (HMHAHCOBBIX U Bpe-
MEHHBIX 3aTpaT; 4) OIpefe/UTh CyAeOHYI0 IePCIeKTUBY fena’’.

B Hayke TpyZOBOTO IIpaBa IpeAaraeTcs UCI0Ib30BaTh NO3UTYBHBII OIBIT CO3HAHMS CH-
CTeMBI TPYHOBBIX CyfoB B [epmanuu. IIpn aToM HEOOXOAUMO YUeCTb, UTO K IIOABETOMCTBEH-
HOCTH TPYHOBBIX cynoB OPI oTtHOCATCA:

> Cm., Hamp.: Katopos B.I. 3amuieHHOCTb PabOTHMKOB IO MEXAYHAPOZHOMY TPYHAOBOMY IIPaBy,
tpynosoMy npaBy CIIA u Poccum: cpaBHUTeNbHOE JCCIefOBaHUe: aBToped. ANC. ... KaHH. IOpUJ. HayK.
Bnagusocrok, 2001. C. 14.

!¢ B 9acTHOCTM, OTMEYAeTCsA, YTO POCCUIICKOE TPY/IOBOE 3aKOHOMIATENBCTBO He yieNnAeT JO/DKHOTO BHU-
MaHUA NPUMUPHUTEIbHBIM IPOLEAypaM paspelleHNs NHAMBULYATbHBIX TPYAOBBIX Cr1opoB. CyliecTBYIOMMIL
TIOPAMIOK X PACCMOTPEHMA NO-TIPeXKHEMY HallelleH Ha IPUHY)K/eHMe CTOPOH K yicrionHeHnto mpuaaroro KTC
pelleHs, YTO He OTBevaeT TpebOBaHIeM COBPEMEHHOCTH 1 He B IIOJTHOI Mepe IIPUCIOCO6/IeH K COBPEMEHHOI
9KOHOMUYECKOIT, COILMAMbHOM ¥ MpaBoBOii obcranoBKe. Cm.: Bepencros A.A. JlocyrmeOHbIl MOPS{OK
paspeleHNs MHAMBULYATbHBIX TPYAOBBIX ciopos. C. 3.

'7 Cm., Hamp.: SIkoBreBa A.B. Crioco6b! 3alyThl TPYJOBBIX IIPaB PAOOTHMKOB (KOHIIENITYa/IbHbIIT ACITeKT):
aBToped. ONuC. ... KaHA. 0puf. Hayk. M., 2007. C. 10, 25.

'8 Muporos B.J1. YBonbHeHMs, COKpallleHNs, IePEeBObI, HOBbIE TPYAOBbIE JOTOBOPHI, 3apabOoTHas II/IATa:
TPYZOBbIE CIIOPHI B ycoBUAX Kpusuca // Tpynosoe npaso. 2009. Ne 5. C. 6.

' Mewxos J].H. O mepcniektne passutus B Poccuiickoit ®eepanyyt MHCTUTYTA CyieOHOr0 MOCPeIHM-
4YeCTBa B paspelieHny TpyfoBbIX ciopos // Tpynosoe npaso. 2010. Ne 12. C. 105.
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°* IPaX/AHCKO-IIPABOBBIE CIIOPBI MEX/Y PAOOTHUKOM 1 pabOTOfaTeIeM, BHITEKAIOLIYIE U3
TPYAOBBIX IIPAaBOOTHOLIEHNIL:

® CIIOpPBI MEX/y CTOPOHaMM KOJIJIEKTMBHOTO JJOT0BOpa;

° CIIOpBI, BOSHMKAIOIINME IO IIOBOAY IIPaB 1 OOS3aHHOCTEl MPENIPUHUMATENS M KOJI-
JIEKTVBa pabo4yX U IO IOBOAY 3aKoHa «O IpaBe y4yacTys IpefcTaBUTe/Iell HaeMHbBIX
PabOTHMKOB B yIIpaBIeHUN IPeRIpUATIeM»™ (K TIPUMePY, MeX/Y IPOU3BOACTBEHHBIM
COBETOM 1 pabOTOfaTeeM, KacaTe/IbHO CTATyCa IPOQCOI030B I IPEJCTABUTENIBCTBA Pa-
OOTHUKOB Ha IIPENUPUATIAX U Ip.).

Tpynosas octuius B lepMaHuM IpefcTaBiIsAeT cOOOI HE3aBUCUMYIO M 000COOIEHHYIO
BeTBb CyfebHoIl Bract. OHA MMeeT TPEeXCTYHEeHUYATYI0 CTPYKTYPY M COCTOUT U3 CYHOB IO
TPYHOBBIM JIeTlaM; 3eMeTbHBIX CY/IOB IO TPYHOBBIM Aenam; PefepanbHOTO Cyzia 110 TPYAOBBIM
nemam?'.

[TpencTaBiAeTcs, 9TO CUCTeMa TPYHOBOIL IOCTULINY (CIIeLMaIM3MPOBAHHbBIX TPYHLOBBIX CY-
JIOB) He IOIYCTMMA, TaK KaK OHa He mpegycMorpena Koncturymmeit Poccuiickoit @epeparyu u
DepepabHBIM KOHCTUTYLMOHHBIM 3aKOHOM «O cyze6Hoit cucteme Poccuiickoit Pepeparyi».

Anams rn. 60 TK P® nossonser yTBepK/aTb ee HECOBEPUIEHCTBO. Tak, Ha3BaHNe I/1aBblI
«PaccMmoTpeHne u paspeleHne NHANBUAYATbHbBIX TPYLOBBIX CIIOPOB» HECKOTIBKO HE COOTBET-
CTBYET €€ COfIeP>KaHMIO, B YJaCTHOCTH:

¢ B cT. 381 TK P® mano ompepenenne NOHATUA MHAMBU/YaTIbHOTO TPYHOBOTO CIIOpa, B
KOTOPOM JIa)Ke He YIIOMUHAEeTCS MO0XKeHNe 00 VX pacCMOTPEHUY U pa3pelleHN;

* B HasBaHuM CT. 382 TK PP ykasano: «Opransl 10 pacCMOTPEHMIO MHAMBUYaTbHBIX
TPYHOBBIX CIIOPOB». B ee comepkaHUM IPeLyCMOTPEHO, YTO MHAUBULYaIbHbIE TPY/IO-
BbIe CHOPBI PacCMATPMBATCA KOMUCCUAMI TI0 TPY[OBBIM CIIOpaM. 3aKOHOMEpPEH BO-
IIPOC: 2 IOYeMY 3TM OPraHbl He MUMEIOT IIPAaBO PaspellaTh 3Ty CopbI? B To e Bpems co-
rmacHo cT. 1 TK P® opHoit 13 3a7a4 TPyLOBOTO 3aKOHOJATENbCTBA ABJIAETCA IPAaBOBOE
perynpoBaHIe OTHOLIEHNUI 110 Pa3pelleHNIo TPY/IOBbIX CIIOPOB;

* B Ha3BaHuM u copepxxanuu ct. 383 TK PP 3axpeneHo paccMoTpeHMe MHAMBUYalb-
HBIX TPY/OBBIX CIIOPOB, @ TAKXKe «OCOOEHHOCTY PaCCMOTPEHMsI MHAVBULYaIbHBIX TPY-
IOBBIX CIIOPOB OTZEIbHBIX KaTerOpuii pabOTHIKOBY;

* HasBaHue u cogepxanue cT. 384 TK PO «O6pasoBaHme KOMMUCCHIL 110 TPYLOBBIM CIIO-
paM» B IPMHIMIINAIBHOM CMBICTIE He COTacyeTcs ¢ HaspaHueM I71. 60 TK P®;

Taxym 06pa3oM, IpeACcTaBACTC IOTMYHBIM ¥ 000CHOBaHHBIM IIPUBECTY Ha3BaHe L. 60
TK P® B cooTBercTBME C ee coiepxanneM. O4eBUHO, C/IeoBano Obl Ha3BaHIe ITIABBI CYyIle-
CTBEHHO PaCIIMpPUTD, T.€. 3aMMCaTh Tak: «VIHAMBUIya/IbHBIE TPYHOBbIE CIIOpbI». Ilomararo, 4To
ObUIO OBl pa3yMHBIM UCK/TIOYUTD HE COBCEM YMECTHYIO /IS JAaHHOU I7IaBbl TEPMIHOJIOIUIO, Ha-
IpUMEp 0pedHbl TI0 PACCMOTPEHMIO U1 Pa3peLIeHNI0 MHIMBUAYANbHBIX TPY/IOBBIX CTIOPOB, M BME-
CTO «OPraHOB» 3aIINCATh, COOTBETCTBEHHO, «KOMUCCHA 110 TPYHAOBBIM CIIOPAM», «CYL».

Copeprkanne otmenbHbIX cTaTeit 1. 60 TK PD Taxke Hy>KIaeTcs B OIpeeleHHOM yTO4-
HeHun. Tak, B cT. 384 TK P® 3anucano: «Komuccus no TpygoBbIM CIIOpaM MMeeT CBOIO Iie-
vaTh. OpraHU3aIOHHO-TEXHINUEeCKOe ObecIedeHne AesITeIbHOCTI KOMICCUY IO TPYAOBBIM
CIIopaM OCYIeCTBIAeTCs paboTomaTesieM». EcTecTBeHeH BOIPOC: KaKoe OTHOLIEHNE MMeeT
3TO TOTIOXKEHME K 06pa30oBaHMI0 KOMUCCHIL IO TPYOBBIM criopam?!

2 Cm.: bepeacros A. OpraHsl 110 paspelIeHnIo TPYLOBLIX copoB B DexepaTusHoit Peciybmuke lepmanmst //
Borpocsl Tpynosoro mpasa. 2011. Ne 6. C. 54.

2 Tam se.
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Abstract

The paper examines the issues of the definitions of individual labour disputes, the bodies considering
and settling them according to the Russian Federation Labour Code and the labour law doctrine. The
study attempts to shape up new approaches to define the conception of individual labour disputes
in Russian labour law. The science of Russian labour law lacks a properly developed conception of
individual labour disputes, bodies to examine and settle them, which, obviously, conditions the problems
of applying appropriate norms of labour legislation, other normative legal acts, containing the norms of
labour law, collective agreements, agreements, local normative acts, labour agreements. The aain of the
research is to keep developing the conception of individual labour disputes and the bodies to deal with
them as well as to increase the efficiency of their legal regulation. To achieve this aim the following tasks
should be solved: 1) show a brief history of the concept, 2) reveal the characteristics of individual labour
disputes, 3) define individual labour disputes, 4) analyse as a system the bodies examining and settling
such disputes; 5)introduce suggestions to develop chapter 60 of the Russian Federation Labour Code. The
object of the research is the relations to examine and settle individual labour disputes, the subject-matter is
the norms on individual labour disputes of the Russian Federation labour law, theoretical provisions of labour
law academics on the research. The novelty of the research is that fundamental issues and problems to
examine and solve individual labour disputes in current social and economic environment are studied
on the basis of theories, the Russian Federation Constitution, UN International Pact on civil and political
rights, legal position of the European Human Rights Court, the Russian Federation Labour Code. The
formulated theoretical provisions and conclusions develop the conceptual model of examining and settling
individual labour disputes, serve the basis for further research in this area and can be used to develop
the Russian Federation Labour Code and other normative legal acts containing the norms of labour law.
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Legal theoretical definitions, terms, the concept of individual labour disputes, bodies to examine and
settle, chapter 60 of the Russian Federation Labour Code, its further development.
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UHamBuayanbHble TpyaoBble Cropbl:
MaTepuanbHoO-npoueccyasnbHble
BOMPOCHI NPaBoOBOro peryamposaHua’

M.O. BysHoBa

npodheccop kagenpbl TpPyaOBOro npaBa dakynbTeTa npaBa HauuoHanbHOro mccrnepoBaTtenb-
CKOro yHuBepcuTeTa «Bbiclwan wKona aKOHOMUKU», [OKTOP Iopnandecknx Hayk. Agpec: Poccuin-
ckaA ®epgepauna, 101000, r. MockBa, yn. MacHuukasa, a. 20. E-mail: mbyanova@hse.ru

AHHOTaUMA

CraTbA NoceALLeHa MCCNefoBaHNIO NpoLeccyanbHbIX U MaTepuasnbHbiX Npobnem npaBoBOro perynupo-
BaHWA MHAMBUAYaNbHbLIX TPYOOBbIX CMOPOB B coBpemeHHon Poccun. Ocoboe MecTo oTBeAEeHO BOMpO-
cam: TeppuTopuanbHOW MOACYAHOCTW, NMPoLecCyasibHbiM CPpoKam (B TOM 4MCNe CPpOKaM paccMOTPeHWA
TPYOOBbLIX CMOPOB U Cpokam obpalleHua B Cya), pa3nnyHbIM BUAAM [0Ka3aTeNbCTB U AOKa3biBaHWA Npu
paccMOTpeHUN TPyAOBbIX CMOPOB B cydax obuen opucavkumn. MNpn aTom obpaliaeTcA BHUMaHWe Ha
TPYOHOCTW, C KOTOPbIMW CTankuBaeTcA paboTHWK NpV NPefoCTaBNeHnn A0Kas3aTenscTsB (B TOM yucne
MUCbMEHHbIX, AOKYMEHTasbHbIX, CBUAETENbCKMX M T.A.). PackpblBaloTCA TakXXe HecoBepLUeHCTBA 3aKo-
HoAaTeNbHOro yCTaHOBNEHVA NOPAAKA YBONbHEHNA PabOTHUKOB, KOTOPbIE MELLAKT eMy NpU3HaTh B cyae
YBOJIbHEHWE HEe3aKOHHbIM 1 BOCCTAHOBUTLCA Ha paboTe. B pesynbTare NpoBeaeHHOro aHannsa caenaHbl
cnepylolme OCHOBHbIE BbIBOAbI: 1) AeVCTBYyIOLEee rpaXkaHCKOo-MNpoLeccyanbHoe 1 TPYAoBOoe 3aKOHOAA-
TENbCTBO O PACCMOTPEHUM U PaspeLLeHnn TPYLOBbLIX CMOPOB HE OTpaXkaloT MPUHLMM NpoLeccyanbHOro
paBeHCTBAa; 2) NpaBuo O TeppPUTOPVAaNbLHOW NOACYAHOCTU TPYAOBbLIX CMOPOB, YCTAHOBMNEHHOE B CT. 28
[TIK P® (N0 mecTy HaxoXxaeHuAa OTBETYMKA), M OTCYTCTBUE BO3MOXHOCTUN anbTepHATUBHOMO UX paccmo-
TPEeHWA CBOAAT Ha HET NPUHLMN 6eCnpucTpacTHOCTU cyaebHoro pa3brnparenscTea; 3) orpaHNYeHHbIe Cpo-
KW, yCTAHOBMEHHbIE AJ1A PACCMOTPEHVA B CyAax TPYAOBbLIX CMOPOB, MELAaloT NofHOTe cynebHoro pasbu-
paTenbcTBa; 4) cneumnanbHble CPOKM ANA obpalleHna B cyd paboTHUKA, yCTaHOBIEHHbIE B CT. 392 TK PO,
CTaBAT €ro B HepaBHOeE MonoXxeHue ¢ pabotoaartenem; 5) npaBmno o 3anpeTe NprobLLEHNA PpaboTHUKOM K
maTepuanam gena He3aBepeHHbIX KOMWA MMCbMEHHbIX [0Ka3aTenbCTB 06peKaeT NCXO/, TPYAOBOro Crnopa;
6) y paboTHMKa OTCYTCTBYeT peasibHaA BO3MOXHOCTb AOKa3aTb HapyLleHne CBOUX Npas CBUAETENbCKU-
MW NoKasaHWAMK COTPYAHWKOB, MPOAOXKAIOWMX paboTaTh y AaHHOro paboroaarens; 7) Hannyve y cyaa
npaea Ha OTKa3 B Y4OBIETBOPEHUN XOAATalcTBa paboTHVMKA O MPOBEAEHUN IKCMEePTU3bl JOKYMEHTOB,
npeacTaBneHHbIX paboToaarenieM, He NO3BOMAET YCTAHOBUTbL UCTUHY NO Aeny; 8) OTCYyTCTBUE B 3aKOHe
CTPOro yCTAHOBNEHHOTO MOPAAKa YBOMbHEHNA PabOTHUKOB MO KaXXAO0MY U3 OCHOBaHWA HapyluaeT MpuH-
umn eguHoobpasmA cynebHom NpakTUKu.

KnroueBble cnosa

TPpyAoBble Crnopbl, AOKa3aTesibCTBa, AOKa3blBaHWe, BUObl OOKAa3aTeslbCTB, TepputTopuanbHaAa noacya-
HOCTb, NOPAAOK YBONbHEHNA, paBHOMpPaBMe CTOPOH, NpoLeccyaribHble npasa u 06A3aHHOCTH

C nepexopnom Poccun Ha ppIHOYHbIE OTHOILIEHMA Y IPUHATMEM HOBOTO TpyaoBOro Kojiek-
Ca Ka4eCTBEHHO M3MEHU/IOCH IPOLIeCCyalbHOE IIO/I0XKEHNE CTOPOH TPYHLOBOTO CIOpa, B pe-

! HccnepoBanne ocymecTsieHo B pamkax IIporpammsr «Hayunsnit dpong HIY BIIS9» B 2013-2014 rr,
npoekt Ne 12-01-0121 «TpymoBble CIIOphI: MaTepuaabHO-IIPOLeCCyanbHbIe IIPOOIEMBbI TPABOBOTO PETyINpO-
BaHV».
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3y/pTaTe KOTOPOro pabOTHMK BCe Yalle U Jalle IpourpsiBaet B cygax. Cerogus 6omee 80%
TPYHOBBIX CIIOPOB PELIaeTCs B MOMb3y paboTonaTens. [leficTByIolee IPOIeCCyaTbHOE 3aK0-
HOJIATE/IbCTBO O PACCMOTPEHMM TPY/IOBBIX CIIOPOB MICXOAUT 13 IIPMHIINIIA PAaBHOIIPABMA CTO-
poH. OgHaKko pabOTHNK MI3HAYa/IbHO HAXOAMUTCA NajIeKO He B paBHOM IIOJIOXKEHNH ¢ paboTopa-
TeneM. Byydn SKOHOMIYeCK) He3allMIeHHO CTOPOHOI TPYOBOTO OTHOLICHN, pabOTHUK
He MOXXeT B IIOJTHOI Mepe peann3oBaTb MHOXKECTBO CBOUX IIPOL[ECCYa/IbHBIX TIPaB (BKIIIOYast
[IpaBo Ha IIO/IHOE M CIPaBeInBoe CyfiebHOe pa3dMpaTeNbCTBO, Ha IPpeJoCTaBIe e JoKa3a-
TeNIbCTB, Ha KBaMM(UIMPOBAHHYIO IOPUANYECKYIO TOMOIIb I T.JI.).

MpoueccyanbHbie NPo6seMbl pacCMOTPEHUA
TPYAOBLIX CNOPOB

OcHoBHbIE BOIIPOCHI IPOIIECCYaTbHOTO PACCMOTPEHM MHAMBUYAIbHBIX TPY/OBbIX CIIO-
POB penraTcsa MO MPaBMIaM TPAXKAAHCKO-TIPOLIeCCYaTbHOTO 3aKOHOMATe/IbCTBA. TPpyaoBOl
kognekc Poccnmitckoit ®epepanun (ganee taxxe — TK P®D), ycranaBmmBas mopagok paccMo-
TPeHNUA ¥ paspelleHNs] MHANBUAYAIbHBIX TPYHOBLIX CIIOPOB, 3aKpeIUIsAeT IUIIb HeKOTOpble
IIpoljeccyanbHble 0COOEHHOCTH UX paccMoTpenust. Tak, cT. 392 TK P ycranaBnmBaeT cpokn
111 oOpalleHVs B CYJ 3a paspellieHneM MHAVBUAYATbHOTO TPYAOBOro cropa. B rpaskgaHckoM
3aKOHOJATE/bCTBE OHM HA3bIBAIOTCS CPOKAMM MCKOBOII ZaBHOCTM. PaGOTHUK MMeeT mpaBo
00paTUTbCA B CYJ 3a paspelleHleM MHAVBIAYaTbHOTO TPYLOBOTO CIIOpa B TeYeHNe TPeX Me-
CsAL[eB CO [iHsI, KOIZIa OH Y3HAJI WIN JO/DKeH ObUI Y3HATh O HAPYLIEHNMU CBOEro IpaBa, a Mo
criopaM 06 YBOJIbHEHIY — B Te4YeHIe O{HOTO MeCsAIla CO IHA BPydeHNs eMy KOIUM IpuKasa
06 yBO/IbHEHNUM /160 CO [HS BBIIAYN TPYLOBOI KHIDKKIL.

YcraHaBIMBasA CTONb COKpallleHHble CPOKY [y OOpallieHus B Cyh pabOTHUKA, FOCYHap-
CTBO 3amminaeT paboTofaTeNns OT HOTEHIMANbHBIX MaTepUaIbHBIX M3IEP)KeK, KOTOpble OH
IIOHeCeT B CJIy4ae paspelleHls TPYLOBOro CIOpa B HOMb3y padoTHuKA. OOIIen3BecTHO, 4TO
IIPaKTUYeCK!U BCe TPY/OBbIE CIIOPBI CBSI3AHBI C MaTepMaTbHBIMU TPeOOBAHMAMN PaOOTHMUKA
(B3bICKaHMe 3apabOTKa 3a BpeMs BBIHY)K[EHHOTO IIPOTy/Ia IpY He3aKOHHOM YBOJIbHEHMUI,
PasHUIIBI B 3apaboTKe TPy ITepeBojie Ha HIDKEOIIAYNBaeMyIo paboTy, B3bICKaHMe HEOIIONY-
YEeHHOTO 3apaboTKa, KOMIICHCALIMY 33 HEeMCIIO/Ib3OBAHHDII OTIIYCK, CBEPXYPOYHbIe PabOThI,
paboThI B BHIXO[HbIE I IIPA3fHIYHbIE THI, KOMIIEHCAIVSI MOPATbHOTO Bpea U fp.)

ITnenym Bepxosnoro Cypa Poccuiickoit ®@enepauyn B Iloctanosnennn Ne 2 ot 17 mapTa
2004 r. obpaiaeT BHMMaHMeE CYAOB Ha TO, YTO MPOITYCK YKa3aHHOTO CPOKa 63 YBaXXNTeTbHbIX
IIPUYMH, ecit 00 9TOM 3asBIMIa CTOPOHA OTBETYNMKA HA CTAIUY JOCYAeOHOI IOATOTOBKIA, BIle-
JeT 32 c0O0I 0TKA3 B YEOBIETBOpeHMN cKa. Ecii 06 9TOM 3as1B/IeHO B ITepPIOJ, pACCMOTPEHNUS
CIIopa, CyJ paccMaTpuBaeT JCK, OHAKO B YIOBIETBOPEHUY MCKOBBIX TPeOOBaHNIT OTKa3bIBa-
eT. AHa/M3 CyAe6HOI IPaKTHUKN II0 TPYAOBBIM CIIOpPaM 3a MOCIEJHNE [STD JIeT I0Ka3bIBaeT,
4To Hosee 1/3 BceX TPYHAOBBIX CIIOPOB 3aBEPLIAETCSA OTKa30M B MICKE TONBKO [0 OCHOBAHUAM
IIPOITyCcKa PabOTHMKA CPOKOB JI/Ist OOpAIeHNsI B CY/.

Mexny teM Ta xe cT. 392 TK PD ycranasnuBaer, 4To paboTofaTeNb MMeeT IPaBo 0bpa-
TUTBCS B CYJL IO CLIOpaM O BO3MeLleHN! pabOTHUKOM yilepba, IPUINHEHHOr0 paboToAATeIIo,
B TeyeHNe OJHOTO Iofia CO THA OOHAapy)XeHMs IPUYMHEHHOIO yiep6a. [JaHHOe MonoXKeHue
BXOJUT B IPOTUBOPEYME C YCTAHOBIEHHBIM 3aKOHOM IIPMHIIMIIOM IIPOIIECCYalbHOTO PaBHO-
IIpaBMs CTOPOH IPM PAaCCMOTPEHUN TPAKITAHCKUX CIIOPOB, TIOSTOMY €ro C/IefyeT CUYNTaTbh
AVMCKPUMMHALMOHHBIM II0 OTHOIIEHMIO K pabOTHMKAM.

CyIHOCTD IPMHIMIIA IPOILeCCYaTbHOTO PAaBEHCTBA B TPY/IOBBIX CIIOPaX COCTOUT B IIpe-
IOCTaB/IeHNN CTOPOHaM (pabOTHUKY 1 PabOTOfATeNI0) PABHBIX BO3MOXXHOCTEN! /15T 3alI{UThI
CBOUX IIpaB U 3aKOHHBIX MHTepecoB. CormacHo II. 3 cT. 38 Ipaxk1aHCKO-TIpOoLIeCCyanbHOTO KO-
mexca Poccmiickoit @epepannu (ganee taxke — I'TIK PD) cTOpoHBI MONB3YIOTCSA paBHBIMU

49



Poccwiickoe npaBso: coCTOsIHME, NePCreKTNBbI, KOMMeHTapum

IIpOLleCCyaIbHBIMIU IIpaBaMy U HeCyT paBHBIe IIpolieccyalbHble ob6s3anHOCTH. Hir ofHa u3
CTOPOH He IO/Ib3yeTCs1 KAKUMU-TNO0 IIPeUMYILeCTBaMy Iepef APYroit CTOPOHOI’.

Heo6x0a1Mo0 y4nThIBaTh, YTO pabOTOAATENb pacionaraeT 6obieit HPOpMaIuer o no-
JIOKEHNAX 3aKOHOJATENIbCTBA B CYIY HA/INYUA Y HETO COOTBETCTBYIOLIEI afMIHUCTPALUIL.
PabGoTHMKM 3a4acTyI0 BBIHY>KIEHBI 00palaTbCs B OPUANIECKYI0 KOHCYIBTALMIO ¥ OIUIa4M-
BaTb YC/IYTH a[fBOKATa, KOTOPbIJI MOXKET PasbACHUTD IPaBIIa IPUMEHEHUA COOTBETCTBYIO-
X HOPM 3aKOHA K BO3HUKIIEN CUTYAIL[UI ¥ BO3MOXXKHBIE CIIOCOOBI paspelleHns ero pas-
Hormacuit ¢ paboroparesieM. MeXXy TeM 0OOIIMil CPOK MCKOBOJ HaBHOCTH IO TPasKAAHCKUM
CIIOpAaM COCTaBJIAET OT OFHOIO rofa o Tpex neT — cT. 181 Ipakmanckoro kopekca Poccmii-
ckoit Pepepanun (fanee taxke — I'K PD)°. Kak BujHO, cpoku obpaiieHns B Cyj 3a paspe-
ILIeHVeM MH/IVBUIYaTbHOTO TPYAOBOTO CIIOpPa, ycTaHOBIeHHbIe B CT. 392 TK PO, 3HaunTenbHO
KOpOYe CPOKOB MICKOBOJI aBHOCTH, YCTaHOB/IEeHHBIX B CT. 181 'K P®. OueBupHo, 4To MaTepu-
QJIbHBIIT MHTEpeC pabOTHUKA 3HAUNTENBHO MeHee 3allMIIeH, HeXXeNU NHTepec paboTopaTeis.

Heob6xommmo 3ameTuTh, 4T0O Takue Cpoky 6ty ycranosyeHsl ette B K30T PCOCP. 3akoHo-
JaTenb BCerfa OOBSICHST 9TO HeOOXOAMMOCTBIO 3alIUTHI MaTepraIbHBIX HTEPECOB paboToaa-
tena. OpHako ecm B anoxy K3oTa paboroparenem ObUIO TOIBKO TOCYAAPCTBO, TO CETOHS JOILA
TOCYHapCTBEHHBIX IPEIPHUATIIL COBCEM HeBenmka. KpoMme TOro, JaHHas YCTAaHOBKA BXOJMNT B
IIpsAAMOe IPOTUBOpEeYNe C 3afladaMIi CeTOHALIHETO TPYLOBOrO 3aKOHOIATe/NbCTBA, 3aKpeIl/IeH-
HbeIMM B cT. 1 TK P®: co3panme HeoOXOAMMBIX IPaBOBBIX YCIIOBII LA TOCTVDKEHNA OLTMAJIb-
HOTO COITIACOBAHMSA VIHTEPECOB CTOPOH TPYAOBBIX OTHOIICHMII, MIHTEPECOB TOCYAAPCTBA.

C y4eToM M3I0KEHHOTO 0/IaraeM, YTO IPUMEHUTEIBHO K TPYAOBBIM CIIOPaM HeoOXOnMMO
YCTaHOBUTbD OOIIMIT CPOK /IS 0OpAlLeH s B CYA 1 pabOTHIMKA 11 pabOTOAATENsT — OfVH TOf.

[ Hayasa TedeHys yKasaHHBIX B ¢T. 392 TK PO cpoxoB 1 o6palieHns B Opra 1o pac-
CMOTPEHNIO TPYLOBBIX CIIOPOB YCTAHOBIIEH 00U4ULl CPOK — MPU MeCAUA CO OHA, K020 pabom-
HUK Y3HAZ Uy 007HeH Obil y3Hamv 0 HApyueHuU cé0ez0 npasa. HeoOXommmo 3aMeTuTs,
4TO CIy4ail «JO/DKeH ObII y3HATh» IIPAKTUYECKI He YYUTBIBAETCS CYOM IIPY PACCMOTPEHNN
TPYAOBBIX copoB. CyJ [Ty 9TOM I0JIaraeT, YTO pabOTHUK JO/DKEH 3HATh CBOM TPY/OBbIE IIpa-
B, II09TOMY, €C/IU TPEXMECAYHBII CPOK CO JH: HapyLIeHM CTEK, M pabOTHMK He 00paTmiIcsa
B CYJ, TO ycTaHOB/IeHHBIN B CT. 392 TK PO cpox oH mpomycTus, cregoBaTenbHO (e CpoK
ObUT IpomnylieH 6e3 YBaXUTENIbHbBIX IPUYNH), CYf, OTKA3bIBaeT B UCKE.

AmnajornuHple Ipo61eMbl BOSHUKAIOT 110 MCKaM, CBSI3aHHBIM C BOCCTAHOBJIEHVEM Ha pa-
60Te. Peub €T 0 TOM, UTO T€UCHME MECAYHO20 CPOKA HAUVHACTCS C TOTO IHA, KOrha pabort-
HIK TTOTY4NT IIPUKa3 00 yBOTbHEHUM WV TPYLOBYIO KHIDKKY. MeXay TeM ecin paboOTHUK,
HAIIpuMep, He TOIy4YNT HU IpPUKa3a, HU TPYAOBOI KHIDKKY, @ PabOTOfATeNb 3asIB/LIET, YTO
OH OTIIPAaBWI IPUKa3 ¥ IPOChOY ABUTHCA 32 TPYAOBOJ KHIDKKOJ TMYHO pabOTHUKY (MU ero
3aKOHHOMY IIPEICTABITEIIO) [0 OYTE IPOCTHIM IMICbMOM, TO CYJ| JaHHOE 3asIBIeHe IPUHM-
MaeT. Ecin paboTHUK He IpefoCTaBUT HOKa3aTeNbCTBA YBAXKUTEILHOCTY IIPUYMH IIPOITYCKa
MEeCSTYHOTO CPOKA, B ICKOBBIX TPeOOBAHUAX €My, CKOpee BCEr0, OTKaXKYT.

Heo6x0a1MO OTMETHUTD, YTO HaMM IPOBefeH 0630p CyfeOHOI IPAKTUKY IO JIeIaM, CBsI-
3aHHBIM C YBO/IbHEHMEM PabOTHMKA, KOTOPBII IIOKa3as, YTO 3a MOCIEfHIE ST JIeT Ooree

? Cm.: Kommenrapuit k I'TIK PO / o pen. I1.B. Kpamrennnunkosa. M.: CraryT, 2012. C. 19.

* 1. CpoK NCKOBOIT JaBHOCTH 110 TPEGOBAHMIO O IIPYMEHEHMN MTOCTIEHCTBUI HENeICTBUTENBHOCTI HII-
YTOXKHOIL CHEIKM COCTAB/IACT TPK rofia. TedeHne cpoKa MCKOBOIL JaBHOCTH II0 YKa3aHHOMY Tpe6GOBaHIIO Ha-
YIHAETCSI CO JHS, KOT/[a Ha4aIoCh MCIIONHEH Ve 910l chenkut. 2. CpOK MCKOBOJI JaBHOCTI 10 TPeGOBAHNUIO O
MIPU3HAHUIU OCITIOPUMOII CIIeIKM HeJIeICTBUTEIbHON 11 O IPMMEHEHMM TIOCTIefICTBUI ee HelleNICTBUTENTbHOCTI
cocTaB/sieT OfUH rofj. TedeHne CpoKa MCKOBOI JABHOCTH 110 YKa3aHHOMY TPeGOBaHUIO HAYMHACTCS CO [HS
IIpeKpalleHNs HaCUINs I YTPO3BL, TIOf] BIMAHMEM KOTOPBIX OblIa coBepliIeHa cenka (1. 1 ct. 179), m6o co
JIHsI, KOT/Ia VICTEL} Y3Ha/I WM JO/DKeH ObII y3HATh 06 MHBIX 06CTOATENbCTBAX, AB/IIOUINXCS OCHOBAHUEM IS
MIPU3HAHMA CHEIKM HefleICTBUTENbHOIA.
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70% criopoB 06 YBO/IBHEHMSIX PAOOTHIKA 3aKOHUWIVICh OTKAa30M B MCKe B CBSI3U C IIPOITYCKOM
CpoKa Jyis obpaleHns B CyA.

Bomnpoc o TeppuTOpManbHON HOACYFHOCTY TPYHOBBIX CIOPOB AB/IAETCA TAKKe BeCbMa
3m0600HeBHBIM. B cootBercTBUU ¢ mpaBuiaMu ct. 28 I'TIK PO TpynoBble cOpbI ZO/DKHBL
paccMaTpMBaThCA CyfiaMy 061ell JOPUCAMKIINY TT0 MECTY HaXOKIEHUA OTBeTUMKa. B ropuam-
4eCKOJI INTepaType HeOFHOKPATHO 00CY>KIaIach HEPa3yMHOCTb TAKOI YCTaHOBKY 3aKOHOJ[A-
terst*. Ilpu aToM o6pataeTcss BHUMaHUe Ha TO, YTO PaboTomaTens (Kak IPaBuUiIo) IIUTEIbHOE
BpeMs HaXO[UTCsA Ha TEPPUTOPUY OFHOTO PaliOHHOTO CyJa, IO3TOMY C Cy[bsIMU CK/IafibIBa-
I0TCs1 OIIpe/ieNIeHHble TMYHOCTHbIE OTHOILIEHN A, YTO MOKET OKa3aTh B/IMAHME Ha MCXOJ Jiefa.

[TpaBuna ct. 29 I'TIK PO, sakpemidiomue aJbTepHATUBHYIO IIOACYAHOCTD (T.e. IOACYA-
HOCTbD II0 BBIOOPY UCTIIA) B €e CETONHAIIHEN pelaKINy, 3alpelialoT pacCMaTpuBaTh TPYHO-
BbI€ CIIOPBI IO BBIOOPY MCTIA (KpoMe CITydaeB HapyIIeHNUs! TPYAOBbIX IIPaB /NIl HE3aKOHHO
OCYXKJICHHBIX, U IO CIIOpaM O BO3MeIIEHNM) Bpefa, IIPUYMHEHHOTO 3TOPOBbI0 pabOTHMKA
BCTIE[ICTBYIE HECYACTHOTO CTy4as Ha MPOU3BOACTBE MM POdECcCUOHANTBLHOTO 3a00/IeBaHuA).

[loka3aTenbCcTBa U AOKa3biBaHUe NPU pacCMOTPEHUU
MHAMBUAYaNbHbIX TPYAOBbLIX CNOPOB

ITpu paccMOTpeHUN MHAMBUAYATbHBIX TPYAOBBIX CIIOPOB CY/ PYKOBOACTBYETCs 00IINM
MIPMHLMIIOM T'PaX[JaHCKOTO CYLIONIPOM3BOACTBA — IPMHIMIIOM paBeHCTBa CTOpoH. CT. 56
I'TIK PO ycraHaBnmmBaeT 0053aHHOCTb KOKIOIL M3 CTOPOH [JOKa3aTb 00CTOATENIbCTBA, HA KO-
TOpBIE OHa CChUTAETCsI B 000CHOBaHME CBOMX TPeOOBAHUIT WM BO3paKeH!IL. MeXy TeM pa-
BEHCTBO CTOPOH Ipolecca GaKTUIecKy He ABJIATCs YHUBEPCAIbHbIM IPYHIUIIOM CYHOIIPO-
M3BOJICTBA. DTOT IPVMHINI MOXET ITOTTHOLIEHHO MCIIONb30BaThCA NUIIb B CTydae Cyfe6HOro
pasbupaTenbcTBa MeXAY GOPMaNTbHO PAaBHBIMU CyObeKTaMM: IIPU CIIOpe MEXAY (pupMamu-
KOHTpareHTaMM, TPy pasfiesie MIMYIecTBa CYyIpyToB 1 T.IL.

B TpymoBBIX criopax (IIOCKONbKY pabOTHUK SAB/AETCA Haubosee cmaboit CTOpOHOI TPYHO-
BOTO IIPAaBOOTHOLIEHNST) PAaBEHCTBO CTOPOH (haKTUUeCKU OTCYTCTBYeT. Takum o6pasom, ecn
OTCYTCTBYeT PaBeHCTBO GOpManbHOe, TO He JO/HKHO OBITh U PaBEeHCTBA MPOIECCYaTbHOTO.
B yronosHoM mpoliecce CylecTByeT rapaHTUA B BUIe IPe3yMIIIMM HeBMHOBHOCTI. B 3ako-
HOJIaTe/IbCTBE O TPYHOBBIX CHOPAX (IIpM OYEBUIHOM HEPABHOIIPABUY CTOPOH) HUKAKUX IIpe-
3YMIILMII HE YCTaHOBJIEHO.

[Tpu paccMOTpeHMU TPYOBBIX CIIOPOB O BOCCTAHOBJIEHNH Ha paboTe, NCXOMiA U3 061Iero
IIpaBWIa pacIpefeeHst 005 13aHHOCTeN [0 JOKa3bIBaHMIO (KaXK/jasi CTOpOHa 00si3aHa JjoKa-
3aTb Te 0OCTOATENbCTBA, HA KOTOPHIE OHA CCBITACTCA KaK Ha OCHOBAHIVIA CBOMX TPpeOOBaHMIT 1
BO3PaKEHNIT), OTBETYMK 00s3aH JJOKa3aThb B Cy/ie IPAaBOMEPHOCTb YBOJIbHEHNSA PabOTHNKa, a pa-
OOTHIK 00513aH TOKa3aTh HE3AKOHHOCTD €T0 YBO/IbHeHs1. OIHAKO eC/i YBO/IbHEHE IPOM30IIIIO
TI0 MHWIVATVBe paboTOfaTeNA, 00:A3aHHOCTD T10 IOKAa3bIBAHMIO CMelaeTcs. B 1. 23 mocraHoBTe-
Husa [Inenyma Bepxosroro Cyma Poccuiickoit ®eneparium Ne 2 ykasbIBaeTcsl, YTO IPU PAccMo-
TpPeHNN fle/ia O BOCCTAHOB/ICHNN Ha paboTe JIUIA, TPYAOBOIL JOTOBOP C KOTOPBIM PACTOPIHYT 110
VHUIIMATHBE paboTozaTens, 0643aHHOCTD JOKa3aTh Ha/MI4ye 3aKOHHOTO OCHOBAHNA YBOTbHEHNSA
¥ COOTIOIeHNe YCTaHOBIEHHOTO TIOPSI/IKa YBOJIbHEHNS BO3/IaraeTcsA Ha paboToyarers.

B npyryio ctopony cMelraeTcst Takas 0063aHHOCTD U TIPY PACCMOTPEHNH CIIOPOB O pac-
TOP)KeHMN TI0 VIHUIIMATVBe pabOTHUKA TPYAOBOTO JIOTOBOPA, 3aK/ITOYEHHOTO Ha HeOIpefie-

* Cm.: Bysnosa M.O. TlporeccyanbHblil MOPAROK pacCMOTPEHNMA TPYAOBLIX criopos // TpymoBbie cIopbl.
2009. Ne 3. C. 15.

* Kasanuyes . HenocuibHoe Opems gokaspiBanus // XK-I0pucrt. 2011. Ne 17.
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JIEHHBIIT CPOK (@ TaK)Xe CPOYHOTO TPYLOBOTO JOTOBOPA), €C/IN MCTEL YTBEPXKAAET, 4TO pabo-
TOJATETb BBIHYAWII €ro MOJIaTh 3asB/IeHNe 06 YBOIbHEHNN 1T0 COOCTBEHHOMY JKeTaHuI0. DTO
06CTOSITEIBCTBO MOMIEXUT IPOBEPKE, 1 0053aHHOCTD JOKA3aTh €T0 BO3/IAraeTcsi Ha paboTHM-
Ka (11. 22 ITOCTaHOBJIEHIA).

I[Ipy paccMOTpeHMM fIen 0 BOCCTAHOBJIEHNM Ha paboTe MOTYT OBITb MCIIOTb30BAHBI BCe
cperncTBa mokassiBaHus, npenycmorpentsie [TIK PO (mucpMeHHbIe JOKa3aTeIbCTBA, 00BSIC-
HEHMsI CTOPOH ¥ TPETbUX JINII, CBUAETEIbCKIE ITOKa3aHms). Pexxe, B 3aBICUMOCTI OT KOH-
KPETHBIX 00CTOATENbCTB Je/Ia ¥ OCHOBAHNUII YBOIbHEHNMA pabOTHUKA, MOTYT OBITh UCIIONb30-
BaHbI BeI[eCTBEHHbIE JOKA3aTeIbCTBA, ayANO-, BUIEO3AINCH, 3aK/TI0UeHIsI 9KCIIEPTOB U T.[.
Mexay TeM HEOOXOAVIMO OTMETUTD, YTO PAGOTHUK (B CITY CBOETO IIOJIOXKEHMsI CTaboil CTo-
POHBI TPYHOBBIX OTHOIIEHMII) IPAKTUYECKY HMKAKUX 13 BBIIIEYKa3aHHBIX JJOKA3aTeNbCTB
IPeOCTaBUTh HE MOJXKET.

Joxymenmanvhvie (nucomerHoie) 0okazamenvcmea. [IncbMeHHbIMI JOKa3aTeIbCTBAMM SB-
JIAIOTCA COfiepyKalliiie CBefleHNsA 06 00CTOATENbCTBAX, UMEIOIINX 3HAUeHMe /1A PACCMOTPEHNSA
U paspelIeHns [ieNa, aKThl, JOTOBOPDI, CITPABK, [e/I0Basi KOPPECHIOH/IEHIIN, MHbIE JOKYMEHTBI
U MaTepuaibl, BBIIOJIHEHHbIe B popMe LU(pOBOIL, rpaduuecKoil 3amcy, B TOM YUCIe TIONy-
JeHHbIe OCPeICTBOM (HaKCUMMUIBHON, S7IEKTPOHHOI WM APYTOil CBA3M MO0 VIHBIM IT03BOJIA-
IOI[VM YCTAHOBUTb JOCTOBEPHOCTb JOKYMeHTa criocoboM. K mmcbMeHHbIM JoKasaTeIbCcTBaM
OTHOCSITCSI TAK)XKe TIPUTOBOPBI 11 PELIEHNS CY/ia, NHbIE CyAeOHbIe TOCTAHOB/IEHNS, IPOTOKOIBL
COBEpIIEHNS TIPOLECCYaTbHbIX JIeHICTBUIL, TPOTOKO/bI CYHeOHBIX 3acelaHMIl, IPUIOKEeHNA K
IPOTOKOJIAM COBEPIIEHNS IPOLIECCYaTbHBIX EICTBUIT (CXeMbl, KapThl, IJIAHbI, YEPTEXIN).

B coorserctByn ¢ I'TIK P® (cT. 71) mucbMeHHbIe JOKa3aTeIbCTBA IPUHUMAIOTCA B CYI
TOJIBKO B ITOIIMHHMKAX MY HaJlIeXaIuM o6pasoM 3aBepeHHbIe. K coxxanenuo, n3 Bcex yka-
3aHHbIX B [TIK PO nucpMeHHBIX [OKa3aTeNbCTB PAOOTHMK, KaK MPaBUIO (KpOMe TPYAOBOTO
JI0OTOBOpA), He MIMeeT IIOIMHHIKOB KaKIX-Tu60 JOKYMEHTOB, a Pacrosaraet (B IydIieM CiIy-
Yae) X KONMAMMA.

PaboTHMK He MOXeT CaMOCTOSTENbHO 3aBEPUTD KOIMNIO, TAK KaK MevyaTu y Hero HeT. O6-
PAIIAThCsI K HOTAPUYCY OH He MOXKET C TAKOIT IPOCHO 0T, IIOCKO/IBKY HOTAPMYCHI HE MOTYT 3a-
BepATb KaKye-mmbo JOKYMeHThI 6€3 UX CBEPKM C IIOIIMHHMKaMu. PaboTopaTenp, HaIpoTHB,
MOXeT IPeOCTaBUTh B CY[ /I060I1 JOKYMEHT (B TOM 4NCie HeaBHO ChabpuMKOBaHHbIN) 1
[a>Ke 0OYI0 KOIIIIO, 3aBEPUB €r0 COOTBETCTBYIOLEll [IEYAThIO, ITOAIIICHIO V 3AMUCHI0 KOV
BepHa». B cyJie maHHBIe JOKYMEHTBI Oy YT ABIATHCS HOKA3aTeNbCTBAMIL.

Ecnn ke pabOTHMK 3asIBIIsIET O HMOMJIOKHOCTY TOKYMEHTOB, MPeCTAaBIEHHbIX OTBETIN-
KOM, Tpelys UX 3KCIIePTH3DL, TO, IO O0I[eMY IpPaBWTY, CY/ M3HAYAIBHO OTK/IA/IBIBAET 3TOT
BOIIPOC, MOTMBUPYS 3TO T€M, YTO HEOOXOIMMO 03HAKOMUTBCA CO BCEIl COBOKYITHOCTBIO JI0-
KasaTe/bCTB I10 fleny. 3aTeM CYJ, 3allelMBIINCh 3a II000IT Apyroii (3adacTyio Takxe chabpu-
KOBAHHBII pabOTOaTe/IeM) JOKYMEHT, JOIIOHSIOMINIT TO3NINIO pabOTOZATE s, B KOHIIE KOH-
110B, 6€3 TIPOBeMIeHN SKCIIePTH3bI OTKa3bIBaeT PaOOTHIKY B UCKe.

PaboropaTennp MOXKeT IPEACTaBUTD B CY[ TakKe cHabpMKOBAHHbIE UM JIOKAIbHbIE HOP-
MAaTKBHBIE aKThI (HAIPUMep, PAaBIIa BHYTPEHHETO TPYJOBOTO PACHOPSIKA, TIOTIOXKEHNS O
IIpeMUPOBaHN, TIONOKeHe 06 OIlIaTe TPy/a, KOJIEKTUBHBIN JOroBop u fip.). PakT o3HaKOM-
JIeHUs PabOTHUKOB C 9TUMI aKTAaMU 3a4aCTYI0 MOATBEPXK/aeTCsl CPabpUKOBAHHBIMIU KOMMAMM
JIUCTKOB O3HAKOM/IEHNST PAOOTHUKOB, 3aBepEHHBIMI e4arhio paboroparerst. Ecn paboTHMK
TpebyeT IpefoCcTaBIeHNs OAIMHHNKA YKa3aHHOTO JOKYMEHTA, TO OTBETUYMK MOXXET IIPMHECTH,
HAIpUMeD, CIIPABKY, YTO TOKYMEHT IIPHIIIE] B HETOTHOCTD B CBSI3Y C 3A/IMBOM 1 ObUI YHUUYTOXKEH
B CBSI3M C HEIIPUTOIXHOCTBIO [/ISI MICIIO/IB30BAHIIS 10 OIVCH, IIPEICTABIEHHOI B CYA.

Heob6xonumo o6paTuTh BHMMaHMe, YTO CYJ, JOBOJIBHO YaCTO OTKA3bIBaeT B XOAATalCTBe
paboTHMKA O Ha3HAYEHNN IKCIEPTU3bI, MOTUBUPYS 3TO TE€M, UTO IKCIIEPTU3A 3aTAHET Cy/el-
HOe pa3b1paTenbCcTBO, HOCKONBbKY CT. 154 I'TIK PO ycranaBmmBaeT IpeebHbI CPOK PaccMo-
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TpeHnus uckos. Ha He06X0AMMOCTb CTPOrOro COOMIOfEHNSI YCTAHOBIEHHBIX B CT. 154 TTIK PD
CPOKOB pacCMOTpeHUA TPYHOBBIX fieN yKasbiBaeT u 11. 7 Iloctanosnenns: [1nenyma BepxosHo-
ro Cyna Poccnitckoit @epepauun ot 17 mapra 2004 . Ne 2 «O mpumMenenuu cyfamu Poccuii-
cxoit @epepanun Tpymosoro xopekca Poccniickoit @epepanum». 3aKOH yKasbIBaeT, YTO JieIa
0 BOCCTAHOBJIEHUY Ha paboTe JO/DKHBL OBITh PacCMOTpPEHBI CYILOM [0 MCTedeHus 1 Mecsla,
a Jlena 10 IPYTUM TPYHOBBIM CIIOPaM — [0 UCTE€YEHMS IABYX MeCALEB CO NHA MOCTYIIEHNA
3aABJIeHNA B CYJ. B ykasaHHbBIe CpOKM BK/IIOYaeTCA B TOM YMC/Ie U BpeMs:A, He0OX0oaMMoe il
IIOATOTOBKI Jiena K cyfeOHOMY pasbuparensctsy (r1. 14 TTIK PO).

HecobmrofieH1e yKasaHHBIX CPOKOB CYMTACTCS] HAPYIIEHUEM, U IOTOMY CYAbU CTapaloT-
Cs1 VX TIPUAEP>KUBATHCS. VI3BECTHO, YTO 3a rpyboe MIN CUCTEMATIIeCKOe HAPYIIEHNE Cyfbelt
IIpOILlecCyabHOTO 3aKOHa, IT0BJ/IeKIIee HeollpaBlaHHOe HapylIeH)e CPOKOB paspellleHN fena
U CYILeCTBEHHO YlljeM/IsolIiee TIpaBa U 3aKOHHbIE MHTEPEChl YIaCTHUKOB Cy/ie6HOrO Ipoliec-
Ca, C y4eTOM KOHKPETHBIX 00CTOSITENIbCTB, MOYXKET OBITh HATIOXKEHO JUCLNIDIMHAPHOE B3bICKA-
HUe BIUIOTDb JO IpeKpalljeHus momHoMounit cyapu (1. 1 ct. 12.1 3akona Poccuiickoit Depe-
paryn «O craryce cygeit B Poccuiickoit Gegepariun»). VIMEHHO IOTOMY, eC/Iii CTOPOHA I10
TPYHZOBOMY CIIOPY 3asB/IA€T O Ha3HAYEHMM SKCIEPTH3bI NIPeNCTaB/IeHHbIX IOKYMEHTOB, CY/,
KaK ITpaBUJIO, OTKa3bIBaeT B €r0 YOBIETBOPEHNUN, CChIIAsACh HAa CPOKIL.

B cBsA3M ¢ 3TMM HeOOXOAMMO ellle pas BEPHYTHCSA K BOIPOCY O CPOKAX PaCCMOTPEHMs
TPYHOBBIX CIIOPOB. YCTAaHOBMB COKPAIL[eHHBIN CPOK I PACCMOTPEHMS CIIOPOB, CBA3aHHBIX
C YBOJIbHEeHMeM pabOTHMKA, 3aKOHOZaTe Ib IIPeC/IefyeT Lje/ib COKPAaTUTb IIePUOJ BBIIIATH pa-
OOTHMKY 3apabOTHOII I/IATHI 32 BpPeMsI BHIHY)KJEHHOTO MPOry/a (B C/ydae BOCCTAHOBJICHIS
paborHrka Ha pabore). Takum 06pasom, 3aKOHOMIATENb MOfIEPKMBaeT paboTomartens. Mex-
Ly TeM YIOBJIETBOPEHNE CYIOM XOfjaTaicTBa pabOTHMKA O Ha3HaYeHMM SKCIIEPTUSBI, O3HAYaeT
HapylleHle CPOKOB, yCTaHOB/IEHHbIX B CT. 154 I'TIK P® (B cpepnHeM akcriepTusa JimTcs oT
2-3 MecsIleB IO HOMYrofa).

K romy >xe cnemyeT 06paTuTh BHMMaHIe, YTO YKa3aHHBI CPOK CYLIeCTBOBAJI M B IIEPUO,
mevictust ITIK PCOCP, xoria Bce HpeAnpusaTus ObUIM rOCY[APCTBEHHBIMY, ¥ MPESOCTaB-
JIEHVSI TIOJIOXKHBIX JOKYMEHTOB B CYJ IIPAKTNYeCKM HUKOIAA He 6bUIo (MO0 opraHmsarum
60s1/IICh OTBETCTBEHHOCTH 32 TaKoe HapyuieHye). CerofH:, IOCKOIbKY paboTofaTenb CIuIL-
KOM 4acTO IpeACTaBIIAeT JOKa3aTeNbCTBa, MOIMHHOCTD KOTOPBIX MOJBEPraeTcs UCTIIOM CO-
MHEHIHIO, a JI0Ka3aTh MHBIMIY CIIOCO6aMy 000CHOBAHHOCTD TPe6OBAHNUIT paOOTHIKA 3a49aCTYIO
HEBO3MOJKHO, TO OTKa3 B Ha3HaYeH! 9KCIIEPTU3bI IO IPUYIMHE HapYIIeHNUsA CPOKOB, YCTaHOB-
neunsix B [TIK PO, 6yzmet 03HaYaTh OTKa3 B YIOBIETBOPEHNN MCKA.

Takum 06pasoM, BO-TIePBBIX, HEOOXOVMO YCTAHOBUTD €UHBIN CPOK /IS PaCCMOTPEHMs
BCeX TPYHOBBIX CIIOPOB — 2 MecsAlja CO IHA MOCTYINIeHNA 3asAB/IeHNA B cyq. Bo-BTOpbIX, crle-
pyet pononHuth cT. 154 I'TIK P® HOpMOIL, YTO B yKa3aHHbIE CPOKM He BK/IIOYAETCs BpeMs
TIPOBEJICHII SKCIIePTU3BL.

CBugertenbcKue noKasaHuAa

Ecnmu paboTonarenb BHIHYAMIT paOOTHUKA HAIMCATh 3asBlIeHNe 06 YBOIbHEHUN IO CO0-
CTBEHHOMY >Ke/TaHNIO (W/IM TTOAICATh COralieHye 06 yBoabHeHNM o 11. 1 4. 1 ¢1. 77 TK PO
(cormamenye CTOPOH B IPUCYTCTBUN CBUAETENEN)), HA pabOTHIKA B 9TOM C/Iydae BO3J/ara-
eTcsl 0043aHHOCTD HOKa3aTh Hamu4ye MoHyxjeHusa. OfHaKko Kak pabOTHMK OyIeT 9TO JOKa-
3bIBaTh? ITOCKONIBKY MOHY>KAeHMe ObIIO B IPUCYTCTBYE CBUJETENEN, TO PAOOTHUK 3asBIIsAET
xopararcTBo 06 ux gompoce. K coxanennio (ecit aTu pabOTHUKY ITPORO/DKAOT paboTaTh y
TaHHOTO paboTOHATENA), TO B CYJ OHM, CKOpee BCEro, He HONYT, MOTUBUPYS 3TO OONe3HbIO
(MU KaKUMU-M60 HPYTUMM YBKUTEIBHBIMY IPUYMHAMMY), TaK KaK MM IIPEKPACHO M3BECT-
HO, 4TO eC/IM OHM CKa)XXYT IIPaB/ly Ha CyJe, TO X CAMUX YBOJLAT B caMoe O/ipKalilee BpeMs.
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Ee o crroco6 fokasars GakT HOHYXKAEHUS — 9TO ayouo- unu eudeodanucu. OZHAKO
[aHHbIe JOKAa3aTelIbCTB, KaK IPABIIIO, OCIIAPMBAIOTCS paboTofaTesieM MO IpPUYVHE UX BO3-
MO>KHOJ TIOJJIOKHOCTY, ITIO3TOMY CYJ, CTApaeTcs He YYMTHIBATh TaKye 3aIlMCH KaK JI0Ka3a-
Te/IbCTBA 110 fieny. Kpome Toro, cym dacro crpamuBaeT paboTHMKa: «A Bbl momydnmm pas-
peleHue paboTomaTeNA Ha 9Ty 3amuch?» Eci HeT, TO OHa He OyfeT yYUTBIBaTbCSA B KadeCTBe
IOKa3aTe/IbCTBA.

3agacTyo pabOTHMK IIBITAETCS [AOKa3aTbh (DAKT I/eKMPOHHOL nepenuckoii ¢ pabomooa-
menem. OFHAKO ¥ 9TY JOKYMEHTBHI He IPMHMMAIOTCA CYOM U He IPUOOIIAIOTCA K Jiely, TaK
KaK OHM He 3aBePeHbl HaJJIeKAINM 00pasoM 1 He COOTBETCTBYIOT TPeOOBAHWUAM JOMYCTH-
MocTH. MeXly TeM B apOUTPaXKHBIX IIPOIIECCaX IMEKTPOHHAS IIEPENUCKa CTOPOH OYEMY-TO
paccMaTpuBaeTCs M IPUHMMAETCA B KayecTBe foka3arenbcTs (ct. 75 AIIK P®). Ilpaspa, ois
YCTAHOBJICHMA HMOJIMHHOCTY TAaKOTO JOKYMEHTa CYJ MOXKeT Ha3HAYUTDb CPa3y TPM BUIA IKC-
HepTU3bL: KOMIIBIOTEPHYIO, JAKTIIOCKONYECKYIO (eC Ha JOKYMEHTe eCThb IIOAIINCh) U JiO-
KYMEHTOBEJYECKYIO.

Bce ckasaHHOe HOATBEPXK/AET Hallle YTBEPXK/EHNME, YTO ¥ pabOTHNUKA TOTHOCTHIO OTCYT-
CTBYIOT BO3MOXKHOCTH IIPeIOCTaB/IeHNA HeOOXOMVIMBIX JOKa3aTe/IbCTBa B 000CHOBaHMe CBO-
uX TpeOOBaHMII MU BO3PaXKEHNIL.

CobnioaeHne nopAaaka yBonbHeHUA paboTHMKOB
KaK OCHOBHOE yCJ10BME NMPU3HaHUA ero 3aKOHHOCTHU

ITpu paccMOTpeHNUM CyfaMu CIIOPOB, CBSI3AHHBIX C YBO/IbHEHNEM PabOTHIUKOB, 60/bIIOE
3HAYeHNe VMeeT COOofeH e OIIpeie/IeHHON MpOoLefyphl (TOPsAKa) YBOIbHEHNMs, Hapylle-
HIIe KOTOPOJI BIIeUeT 3a co60I1 TpU3HaHNE CyJaMU YBOJIbHEH N He3aKOHHBIM C ITOCTIE[YIOIIM
BOCCTaHOBJIEHMEM PabOTHUKA Ha paboTe, B3bICKaHMEM 3apabOTKa 3a BpeMs BBIHY>KIEHHOTO
IIPOTy/Ia ¥ KOMIIeHCallell MOpaIbHOTO Bpefia. Mex iy TeM caM IOpPANOK YBOJIbHeHNA (3a He-
KOTOPBIM MCKIIIOUEHNeM) IPsAMO He YCTAaHOBJIEH B 3aKOHOJATE/IbCTBE, TO3TOMY KaX/Iblil pa-
6oTozarens (a mpy BOSHUKHOBEHWI TPYLOBOTO CIIOPA — CY/) IBITACTCS CAMOCTOSITETIBHO €T0
OIIpefIeNINTh, U [eVICTBYET [0 CBOEMY BHyTpeHHeMy yOexxpenuto. [locranosnenne Ilnenyma
Bepxosnoro Cypna Poccuiickoit @efepannm ot 17 mapTa 2004 r. Ne 2 monbITanoch BHECTU He-
KOTOPYIO ACHOCTb B 9TOT BOIIPOC, OHAKO JIMIIb [T0 OTHE/IbHBIM OCHOBAHVAM YBOJIbHEHNA pa-
60THNKOB (K TOMY )Xe, He B TIOJTHOI Mepe).

Tak, Bepxosnbiii Cyn Poccuiickoit @eepanium ykasbiBaeT, YTO, paspemias fieia O BOC-
CTAQHOBJIEHMH Ha paboTe /UL, TPYHOBOIl JOTOBOP C KOTOPBIMM OBUI IIPeKpalljeH 110 M. 7 .
1 c1. 77 TK P®°, Heo6X0[MMO y4InTHIBaTh, 4TO, 110 CT. 56 I'TIK P®, paboromarens 06s13aH, B
JaCTHOCTH, IIPEICTABUTD [JOKA3aTe/IbCTBA, MO/ TBEPKIAI0I e, YTO ISMEeHEHMe OIpe/ie/leHHBIX
CTOpOHAMM YCIOBMIL TPYLOBOIO JOTOBOPA ABMIOCH C/IEACTBYEM M3MEHEHNUI OpraHN3alJOH-
HBIX VIV TeXHOJIOTMYEeCKUX YCTIOBUIL TPyAa (HaIpuMep, USMEHEHUIT B TeXHUKE U TeXHOIOIMI
IIPOU3BOJICTBA, COBEPIICHCTBOBAHNA PaboUMX MeCT Ha OCHOBE MX aTTeCTAI[UM, CTPYKTYPHOII
peopraHu3aIuM IPOU3BOACTBA) U He YXY/LIA/IO IOTI0XKeHsI pabOTHMKA [0 CPaBHEHUIO C yC-
JIOBMAMN KOJUIEKTVMBHOTO Horosopa (cormamenns). [Ipy oTCyTCTBUM TaKMX [JOKA3aTeIbCTB
IIpeKpalleHne TPyAoBOro forosopa 1o 1. 7 4. 1 ct. 77 TK P® unu nsmenenne onpeyeneHHbIX
CTOPOHAMM YCTIOBIII TPYAOBOTO ZOTOBOPA HE MOXKET ObITh IPU3HAHO 3aKOHHBIM (II. 21).

Taxym o6pas3om, 13 cofepKaHMA JAHHOTO IIYHKTa octaHosjeHys [Tnenyma BepxosHoro
Cyna Poccuiickoit Pepiepaliyy MOXKHO CJie/IaTh ONIMOOYHBI BBIBOJ, YTO HOPANIOK YBOJbHE-

¢ «OTKa3 OT IPOJIO/KEH A PAOOTBI B CBA3M C I3MEHEHVEM OIIpe/ie/IeHHBIX CTOPOHAMM YC/IOBIIT TPYLOBOTO
forosopa 160 O IPUSHAHMY HE3aKOHHBIM VM3MEHEHNU: OIpE/eNeHHbIX CTOPOHAMM YCIOBMIl TPYHOBOTIO
JI0rOBOPa MpY IIPOJO/KEHNN PAGOTHUKOM PabOThI 6€3 M3MEHeHN TPY/0BOil QYHKIIMI».
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HVISI COCTONT JIMIIB U3 OFHOTO AECTBIs pabOTORATENIsI, OTCYTCTBIE KOTOPOTO OYAET SIB/ISATh-
Cs1 OCHOBaHMeM /1A IPVM3HAHMS YBOTbHEHN He3aKOHHDIM.

Mexpy TeM, I/ yCTAaHOBJIEHUS IPAaBOMEPHOCTY YBOJIbHEHIsI II0 3TOMY OCHOBAHMUIO CY
JO/DKEH TaK>Ke IIPOBEPUTD, ObUIN /iU IPOBEEHBI PAbOTOAATENIEM CIIEAYIOINE JOIIOTHUTE/Ib-
Hble JIeICTBUS:

* yBeZOMJIEH /M PAaOOTHIK O MPEACTOSIINX M3MEHEHISX YCTIOBIIT TPY/a He TI03/jHee, 4eM

3a 2 mecsamna?

* IOJIyYeH JIM OTKa3 pabOTHMKA OT IIPOROJDKEHNA pabOThI B HOBBIX YCTIOBUAX?

* IIpe/IOXKeHbI /I pabOTHNUKY B IIMCbMEHHOM BHJie IIEPEBOJbI HA BCe BAKAHTHbIE JJOIDK-
HOCTH, KOTOpbIe OH MOXET 3aHMMATh C yI€TOM COCTOSIHUSI 3J0OPOBBsI C COOMIONEHEM
npasui cT. 74 TK PD?

* IIOJIyYeH /I OTKa3 pabOTHMKA OT IlepeBojia Ha APYIyIo paboTy?

YKa3aHHbIIT TOPATOK AECTBUIT pabOTONATENs BbITEKAET U3 coiepykanust ct. 74 TK PO.
[Tpu atom us cmbicna ct. 394 TK PO BoITekaer, 4To, ecyt paboTogaTeNb HapyLIaeT yKa3aHHbII
HOPSIIOK B LIeJIOM (M/IU He BBIIIOTHSET XOTs ObI OJTHOTO 13 YKa3aHHBIX AEICTBMUII), TO YBOJIb-
HeHIe TO/DKHO OBITh IPU3HAHO HE3aKOHHBIM. BMecTe ¢ TeM crefyeT 3aMeTUTD, YTO CyAeOHast
IIPaKTHKa CETOIHA OYeHb YacTO UAET IO IIyTU HAPYIIEHNUs YCTAHOBIEHHOI'O 3aKOHOM IIOPSfi-
Ka YBOJIbHEHISL.

Tak, HarIpuMep, HEBBIIOTHEHNE (M/IM HECBOEBPEMEHHOE BBITIONIHEHNE) 00SI3aHHOCTHU Pabo-
TOZATeNA O MIPERYIpPeXIeHN pabOTHIKA He [TO3IHee, YeM 3a 2 MecALja 00 YBOIbHEHNH 10 CO-
KpAIl[eHUIO IITaTOB MOXKeT OBITDH He IIPM3HAHO HApyIlIeHIeM HopsiKa yBonbHeHus. Cyf| B 9TOM
C/Ty4ae BBIHOCKT pellleHVe JINIIb O B3bICKAHMY C PAGOTOAATE/IS ABYXMECSTIHOTO CPEHErO 3apa-
60TKa pabOTHMKA (VTN ero 4acTy, eC/IU yBeLoM/IeHNe ObUIO MeHee 4eM 3a 2 Mecslia) 6e3 yIoB-
JIeTBOPEHNS OCHOBHOTO TpebOBaHMs pPabOTHIMKA O BOCCTAHOB/IEHN Ha paboTe. Takoro MHeHMs
[IPUAEP>KUBAIOTCS Y HEKOTOPBIE IIPEACTABUTE/N HAYKY 1 IPAKTUKIL TPYAOBOTO IIpaBa’.

MookeT He ITOCYMTATHCA HaPYIIEHMEM TaKoKe I HeCoOTIofieH e paboTofaTe/IeM HBIX Tpe-
60BaHMIT 3aKOHA, PETYIMPYIOLINX IIOPS/IOK YBOIbHEHM:. Tak, HalpuMep, IPY yBOTbHEHIH IO
. 5 4. 1 ct. 81 TK PO tpebyercst 3anpocnuTh MHEHIE BBIOOPHOTO IIPOQCOI03HOrO OpraHa Ha
yBO/IbHEHMe paboTHUKa B nopsnke cT. 373 TK P®. Cyn Mo>keT OCYMTaTh, YTO, €C/IU TaKOe
MHEeHIe He 3alpaliiBagoch, TO IPOQCO03 BIpaBe M3NTOKUTh MOTMBMPOBAHHOE MHEHME U
B XOfle CyfeOHOro pasbuparenpcta. JlJaHHOe MHEHIE HO/DKHO OBITH PACCMOTPEHO CYOM B
KayecTBe OfJHOTO V3 JOKAa3aTeIbCTB II0 Jieny. B mogo6HoI cuTyanyy Haaudye JaHHOTO JJOKa-
3aTe/bCTBA He IPU3HAETCS OCHOBAHMEM /IS IPM3HAHNUS [IPUKa3a paboTomaTessl He3aKOHHBIM
7 He0OOCHOBAaHHBIM®,

[TpepcraBiseTcs, 4YTO JOIyCKaeMble Ha IPAKTIKe IpeHeOpexxeHNs paboTORATe/LAMM 1 CY-
[laM! YCTAHOB/ICHHOTO B 3aKOHOJATENIbCTBE MOPAAKA YBOIbHEHNsI PAOOTHUKOB IIPOTHBOPE-
YaT IPUHIUITY CTAOVMIBHOCTY TPY/OBBIX OTHOIIEHNI, HAPYIIAIOT eANHCTBO Cy[eOHOI IpaK-
TYIKV ¥ He MOTYT OBITb IIPY3HAHBI 3aKOHHBIMI.

Becbma BaxkHOIT IIpOO6/IEMOIT SB/IAETCS TaKXKe PA3NUYHBI YPOBEHb YCTAHOB/ICHUS IIO-
psiiKa YBOJIbHEHUS. B psifie c/IyuaeB OH yCTaHAB/IMBAETCS He TONBKO TPYHZOBBIM KOTEKCOM,
HO M MHBIMM (efiepabHBIMI 3aKOHAMI, a Takoke 3akoHaMu cybbekToB Poccuiickoit Depmepa-
LU, COLMATBbHO-IAPTHEPCKUMI COTIALIEHMSAMM, KOTIEKTUBHBIMI JOTOBOPAMM, TOKaTbHBIMI
aKTaMy OPraHM3ALUIT ¥ TPYAOBBIM LOrOBOPOM. 10 CMBICITY [IETICTBYIOIIETO 3aKOHOAATENBCTBA
(c1. 9 TK P®) at HOpMaTMBHBIe aKThl (KaK M TPYHOBOI ZOTOBOP) He MOTYT COLEPXKaTb yc-
JIOBMII, OTPAHMYMBAIOLINX [IPaBa U CHIDKATb YPOBEHDb TapaHTMIl PabOTHMKOB IO CPaBHEHUIO

7 Cm.: Muponos B.J1. Tpymosoe mpaBo Poccum: yge6. M., 2005. C. 413; Iopoxos b.A. Uemy He ydar
cTyAeHToB. M., 2009. C. 22.

# Cm.: Muponos B.JI. Tpynosoe npaso Poccun. C. 413.
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C YCTAHOBJICHHBIMY TPYHOBBIM 3aKOHOIATEIbCTBOM, I IIOTOMY HOJDKHBI IIPVM3HABATHCA BCEMU
npasornpumMeHuTe/siMy. OHAKO Cy/bl JOBOIBHO YaCTO IPEHEeOPEeralT yKa3aHHbIMI HOPMATVB-
HbIMU IpaBoBbIM akTamy (kpome TK P®) u He yunThIBaIoT UX cofepKaHe Py BBIHECEHUN
CyReOHBIX II0CTaHOB/IEHNIT, 000CHOBbIBas 9TO TeM, 4TO B TK PD (cT. 423) mogobHast HopMa oT-
CYTCTBYeT, ccbimasach Ha TK PO.

Tak, Hampumep, cT. 25 3akoHa «O 3aHATOCTU HacelIeHMsA» YCTaHABIMBAET IPABUIO 006
00513aHHOCTH PabOTOAATENS YBEOMUTh OPraH 3aHATOCTHU O MPEACTOSIeM YBOJIbHEHNN pa-
60oTHMKOB 1O 1. 1 11 2 ¢T. 81 TK PO (cokparieHne YnCIeHHOCTI /WK mITaTa pabOTHUKOB)
He TIO3[[Hee YeM 3a JBa Mec:Alla, a TP MAaCCOBOM YBOTbHEHVM (M IPY JIMKBUALIUY OpTa-
HM3ALUM) — He HO3[jHee 4eM 3a Tpy Mecsma. Ha IpakTrke Ipy pacCMOTPEHUM CIOPOB 06
YBOJIbHEHMM PaOOTHUKOB 110 YKa3aHHOMY OCHOBAHMUIO CY[bI MOI'YT BOOOIIIe He IIOTpeOOBaTh
oT paboToaTess MpefoCTaBIeHNs JOKa3aTebCTB MOATBEP)KIEHUA TAKOTO YBETOM/ICHNUS U
[IPUSHAIOT YBO/IbHEHME PabOTHIKA 3aKOHHBIM 11 000CHOBAHHbIM.

Kax noscumn Ilpencenarens Cynme6HOro cocTaBa IO TPYHOBBIM M COLMA/IBHBIM CIIOpaM
Bepxosroro Cypa Poccuiickoit ®egepanuu b.A. Topoxos, BricTynas Ha KpyrioMm crone B HIY
BIIID B centsibpe 2013 1., Bepxosusiit Cyx Poccuitckort Depepanni, peliras BOIpocC O MpyU3Ha-
HVIJ YBOJIbHEHIISI He3aKOHHBIM, ITpeJIaraeT HOAXOANTb K IIOPSIKY YBOIbHeHNA paOOTHIKA, UC-
XOJIS1 U3 TOTO, HACKOJIBKO «CYIIECTBEHHO» U «HECYIIeCTBEHHO» OH HapyIleH. OJHAKO YeTKOro
pasTpaHMYEeHNA MeX/Y 3TUMM IOHATUAMYU HU 3aKoH, Hu Ilnenym BepxosHoro Cyma Poccmii-
ckoit Pepeparyiu He ycraHaBnuBawoT. Tak, paccMaTpuBasi CIIOpPbl O BOCCTAHOB/IEHNN PabOT-
HMKa, BKJIIOYAIOIIE BOIIPOCH! YCTAaHOB/IEHNA (HaIlpuMep, B KOMIEKTYBHOM JIOTOBOpPE) HOPMBI
0 MOTy4eHNUN COIACKsI BBIOOPHOTO IPOQCOI3HOrO OpraHa Ha yBOJIbHeHMe paboTHMKA (a He
00 ydeTe MHEHN:A), CYAbI [IOJIATAIOT, YTO eC/IV COIIACKe Ha YBOJIbHEHNUE He MOMy4eHo (a 6bUIo
3aIIPOIIIEHO JIMIIb MHEHNE TIPOCOI03HOTO OPraHa), TO 3TO He CUMTAeTCs CYIeCTBEHHBIM Ha-
PpyleHeM HOPs/iKa 1 IIOTOMY He B/ledeT 3a CO60IT BOCCTAaHOB/IEHNs pabOTHIKA Ha pabore.

Mexpy Tem 1o cMbIcy U cofepskaanio cT. 394 TK PO crremyet, 4To OCHOBaHMEM IS TIPU-
3HaHIA YBONbHEHNA HE3aKOHHBIM C MOCTIEAYIOIIVIM BOCCTAHOB/IEHMEM €ro Ha paboTe, B3bICKaHN-
eM 3apaboTKa 3a BpeMsI BBIHYK/IEHHOTO MPOTy/Ia M KOMIIEHCALVell MOPa/IbHOTO Bpefia SIBJIAeTCs
«1r060€e» (a He TOMBKO «CYIIIECTBEHHOE») HAPYIIEHE MOPSI/IKa YBOIbHe s paboTHMKa. Heob-
XOJIYIMO YYMTBIBATD, YTO TOPAMNOK (TIPOLefypa) yBOMbHEHNs pabOTHIKA OOBITHO COTEPXKNUTCA He
TOJIBKO B CaMOil HOpMe, YCTaHAB/IMBAIOLIe/l OCHOBAHNe YBOJIbHEHNA, HO TAKKe 1 B PAa3/INYHbIX
(3ayacTyro BecbMa pazdpocaHHbIX) craTbax TK PO u B gpyrux ¢emepanbHbIX 3aKOHAX, YTO 3a-
TPYAHsET UX IONUCK U IOPOKIAeT NPMHATIE pabOTOfjaTeNleM HEPaBOMEPHOTO PelIeH I

Hanpumep, nopsAnox ysonbHeHus:A 1o 1. 2 4. 1 ¢T. 81 TK P® ycranosnen B Aty cratbax TK
PO (cr. 81, 82, 179, 180, 373), a TakKe B CT. 25 3akoHa «O 3aHATOCTM HacemeHus B Poccuitckonn
Depepaunu». [Ipu yBonpaerny mo 1. 3 4. 1 ct. 81 TK PO mopsnok yBonbHeHMs COTEP>KUTCS
He TOJIbKO B coOTBeTcTBYIomuX cTathsx TK P (ct. 81, 82, 373), HO 11 B HOPMATUBHOM aKTe,
YCTaHaBIMBAOIEM IOPATLOK IPOBEMIeHNs aTTeCTALINY, B MHBIX HOPMAaTHBHbIX IIPABOBBIX aKTaX,
cofiepyKallMX HOPMbI TPYJOBOTO IIPaBa, B JIOKAJIbHBIX HOPMATYBHBIX aKTaX, IPUHIMAEMbIX C
y4eTOM MHEHIS IPefICTABUTENbHOTO OpraHa paboTHUKOB. KpoMe Toro, Heo6Xoamumo 3aMeTuTs,
YTO 3aKOH He YKa3bIBAET, B TeU€HIE KAKOTO CPOKA IOCTIE HEIIPOXOXK/EHIIST aTTeCTalmy paboT-
HMK MOXKeT OBITb yBOJeH. [10/Ib3ysACh OTCYTCTBMEM YKa3aHHOJ HOPMBI, pabOTOATENIb MOXKET
YBOZIUTb PAOOTHIKA CITYCTS HaKe MIeCThb U 60/Iee MeCsLeB [OC/Ie aTTeCTal[UIL.

[TpencTaBnAeTcs, YTO IPU PEIIEHNI 3TOTO BOIIPOCA CIefyeT UCXOANTD U3 COBOKYITHOCTH
BpPEMEHHBIX IIEPHOTIOB.

 URL: http://pravo.hse.ru/labourlaw/events (gaTa o6pamenns — 7 oxts16ps 2013 1.).

1* «O6HapyxuBIIEECA HECOOTBETCTBUE PAGOTHIKA 3aHMMAEMOII JO/DKHOCTH BC/IEACTBIE HEOCTATOYHO
KBa/IMUKAIVN, IOATBEPKIEHHON Pe3y/TbTaTaMy aTTeCTaL[in».
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1. TIo obujemMy mpaBuiy, 0 pe3ynIbTaTax arTecTaluy ¥ BO3MOXKHOM YBOJIBHEHUN IIO II. 3
4. 1 c1. 81 TK P® paboTHMK O/DKEH ObITh MIICBMEHHO YBELOM/IEH HEMEJJIEHHO (T.€. B TOT XKe
meHb). OTHAKO eC/IV OH He IPUCYTCTBOBAJI IIPY aTTECTALUY, TO PelleHue aTTeCTAlVIOHHON
KOMUCCUM U IIpefyIpexaeHre 00 YBOIbHEHNM JO/DKHBI ObITh IIPOU3BEJEeHBI He M03Hee YeM
Ha CIefyIoumil pabounii feHb I0C/Ie IPOBefieHNs aTTeCTallll JAHHOTO paboTHIKA.

2. JI7st IONy4eHns: MOTUBMPOBAHHOTO MHEHMs BBIOOPHOTO IIPO(COI3HOrO OpraHa He-
obxopuMmo emte 10 pabounx mHeit (M3 HUX — 7 paboumx fHeI Ha PacCMOTpeHMe BOIPOca 1
3 pabo4ux [fHs Ha [IpOBefeHNe JOIOMTHITEIbHBIX KOHCYIbTALNIT C paboToaTesieM B cluydae
HeCOI/Iacus ¢ MpefIoIaraeMbIM peleHeM paboTomaTesns)

3. [Ins Toro, 4ToObl pabOTHUK 0OAYMa BaKaHTHbIE JO/DKHOCTU, KOTOPbIE €My HOJDKHBI
OBITD MTPeIOXKEHBI /1S epeBoyia B opsigke cT. 82 TK PO, Heo6Xx0m1MO IpegoCcTaBUTD XOTS
6l ertte ofyH paboOYNMIt TEHb.

Taxkum 06pasom, IIPeACTABIsAETCS, YTO Heobxoxnmo 3akpenntsb B TK PO cpok, B TeueHnme
KOTOPOTO pabOTHYK MOXKeT ObITb yBOleH IO I1. 3 4. 1 ¢T. 81 TK PO — 12 pabounx fHeit co fHA
IIMICbMEHHOTO yBeJOMJIEHNA 00 YBOIbHEHW.

AHayornyHas npo6ema CylecTByeT U Ipy yBOJIbHeHMu 110 1I. 4 4. 1 c1. 81 TK PO, ubo
3aKOH He YKasbIBaeT, B TeYeHNe KaKOro BPeMeH) II0C/Ie CMeHbl COOCTBEHHMKA MMYIeCTBa
OpraHM3aluyl PyKOBOAMUTENb OPTaHM3ALVM, €T0 3aMECTUTENN U IJIABHBII OyXraarep MOTyT
6bITH YBOJIEHBI II0 ITOMY OCHOBAHMIO? YKa3aHHBIII IIPOOesT JaeT BO3SMOXKHOCTb pabOTORATENI0
OTTATMBATD 3TOT BOIIPOC HA IJIUTEIbHBII IIEPUOJ, YTO He BCeraa YEoOHO paboTHMKY, 160 OH
HaXOJIUTCsI B HEOIIPele/IeHHOM II0/I0XKEHU .

MO>XHO IIPUBECTH ellje MHO>KECTBO aHAJIOTMYHBIX IIPUMEPOB, MOATBEP)KAAIOLIVX BBIBO/,
YTO CETOMHsI IOPSIOK YBOIbHEHNS PAOOTHMKA B 3aKOHO/[ATE/IbCTBE [IO/IHOCTHIO He IIPOIIVCAH.
9TO 06CTOATENBCTBO CO3/AET IIyTAHNUIIY B IIPABOIIPUMEHEHNUN 11 JINIIaeT PabOTHIKA rapaH-
T OT HE3aKOHHOTO YBOJIbHEHNA.

ITpoBeneHHOE HAMM MCC/IENOBaHNe TI03BOJIAET CHIeIATh C/IeAYIOIIVie OCHOBHbIE BHIBOZBI.

1. leticTBy!OLIEE IPasKIAHCKO-IIPOLIeCCYa/IbHOE U TPYA0BOE 3aKOHOJATEIbCTBO O PACCMO-
TPEHMN U paspelleHN) TPY/OBbIX CIIOPOB He OTPa)kaeT IPUHIVII IIPOLeCCYyaTbHOTO paBeH-
CTBa CTOPOH.

2. IIpaBnio o TeppUTOPMAIBbHON IOACYIHOCTY TPYHOBBIX CIIOPOB, YCTAaHOBJIEHHOE B CT. 28
['TIK PO (110 MecTy HaxOXX/jeHVsI OTBETYNKA) M OTCYTCTBUE BO3MOXXHOCTH a/IBTEPHATIBHOTO X
PaccMOTpeHMsI CBORUT Ha «HET» IPUHIUIT 6eCIIPUCTPACTHOCTH CyfeOHOr0 pasbuparenbCTBa.

3. OrpaHnyYeHHbIe CPOKY, YCTAHOBJIEHHbIE [/I1 PACCMOTPEHNS B CY[aX TPYHAOBBIX CIIOPOB,
MEIIAIOT MTO/THOTE CYAeOHOTro pa3brpaTeibCcTBa.

4. CreryanpHble CpOKM [yisi 0OpalieHus B Cyf pabOTHMKA, yCTaHOBIEeHHDIE B CT. 392 TK
P®, 1 cTaBAT ero B HEPaBHOE MOMOXKEHME C PabOTOTATENEM.

5. I[TpaBuyio o 3ampere mproOIIeHNsT pabOTHNKOM K MaTepuaaMm fiejia He3aBepPeHHBIX KO-
IIUJ1 IMCbMEHHBIX JJOKa3aTeIbCTB 00peKaeT UCXOf, TPYLOBOTO CIOpa.

6. Y paboTHMKA OTCYTCTBYeT peajbHas BO3MOXXHOCTD I0Ka3aTh HapylIeHNe CBOMX IIpaB
CBUJETENbCKYIMY IIOKA3aHVAMM COTPYRHUKOB, IIPORO/DKAIOIINX Pab0TaTh y JAHHOTO paboTo-
maTens.

7. Hanmuune y cypa mpaBa Ha OTKa3 B YAOB/IETBOPEHMM XOfaTaicTBa pabOTHNUKA O IIPO-
BeJIeHNUI 9KCIIEPTU3bI JOKYMEHTOB, IIPEfICTaBlIeHHBIX paboToRaTeNeM, He II03BOJISIET YCTaHO-
BUTD MCTVHY IO JIEy.

8. OTcyTCTBME B 3aKOHE CTPOTO YCTAHOBJIEHHOTO IIOPSI/IKA YBOIbHEHNUSI PAOOTHMKOB I10
K)KZIOMY U3 OCHOBAHWIT HapyIIaeT MPUHIINI efUHO00pasus CyAeOHOI IPaKTUKIL.

Bce BhIIIEN3/I0)KeHHOE OIpefie/isieT He0OXOAUMOCTD CIEAYIOMINX MPe/IOXKEeHMUIL.

1. BHecTH B rpaskJJaHCKO-IIpoLieccyanbHoe 3aKoHoaaTenbcTBo (B I'TIK P®) rononnenns:

1.1. Hopmy o mpe3ymmunu 5o6pOCOBECTHOCTY pabOTHMKA C BO3TOXKEHMEM OpeMeHM [O0-
Ka3bIBaHIS [10 BCEM OCHOBAHWSIM yBO/IbHEHIsI pabOTHMKA Ha pabOTOATe .
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1.2. Hopmy 06 00513aHHOCTH Cyfa Ha3HAYUTD (IO XOHATaiCTBY pabOTHMKA) 9KCIIEPTHU3Y
IIpeCTaBIeHHbIX PaboTOfaTeIeM JOKYMEHTOB.

1.3. YCTaHOBMTD MPABU/IO O TEPPUTOPUAIBHON IOACYAHOCTY TPYHOBBIX CIIOPOB IIO BbI-
60py ncria (T.e. 160 0 MECTY HAXOXKEHNS OTBETUNKA, IO [T0 MeCTy peructpanuu (B Tom
qIICle, BpEMEHHOI) UCTLA).

1.4. Aypvio- ¥ BUIeO03aIucH, IpefcTaBIeHHble PaOOTHUKOM, JO/DKHBI 0053aTe/IbHO IIpU-
HUMATbCs CYROM (IO TIpeAcTaBaeHN0 PAOOTHIKA) U YUUTBIBATHCA HAPARY C APYTMMM [OKa-
3aTe/IbCTBAMM.

1.5. OnexkTpoHHas IepelcKa, IIpefcTaBIeHHas pabOTHUKOM, HO/DKHA IPUHUMATBCS Cy-
IoM 6e3 COOTBETCTBYIOLIETO 3aBEPEHNS U YIUTHIBATHCS HAPaBHE C APYTMMM JOKa3aTeNbCTBa-
MI 1O JeIy.

1.6. YCTaHOBUTD [IOTIOTTHUTEIBHYIO TAPAHTHIO CBUJIETE/IAM 110 TPYHOBBIM CIIOPaM B BI/JE
HEJONMyCTUMOCTH YBOJbHEHNUs PabOTHMKA II0 MHMUIATKBe padoTomaTens (KpoMe CIydaes,
YCTaHOBJIEHHBIX B IL. 6 4. 1 ¢T. 81 TK P®) B TeueHne AByX /€T mOC/Ie UX YIACTUA B CYAeOHOM
pasbuparenbcTBe

2. Buectn nsmenenns B Tpynosoii kogekc Poccuiickoit @emepanym:

2.1. Jonomauts c1. 81 TK P® yacThbio 7 cnegyromero cogepxanus: «IIpu yBonbHeHNn
paboTHMKA [T0 MHMIMATVBE paboTOmATe/LA HeOOXOAMMO CTPOTO COOJIONATD IOPANOK, yCTa-
HOBJIEHHBIl HACTOAIIE CTaTbell B COBOKYIHOCTYU CO CIEAYIOIVMY CTATbsIMM HACTOSILETO
Kopgekca:

c1. 180 (m1st yBonpHeHu 1o 1. 1 4. 1 HacTOsAIel CTaThM);

cT. 82, 179, 180, 373 TK PO (1 yBonbHeHu 1o 1I. 2 4. 1 HacToA1eli CTaTh);

cT. 82, 373 TK P®, a Taxke COOTBETCTBYIOLVM 3aKOHOJATEIBCTBOM 00 aTTecTannu pa-
60THUKOB (I/I51 yBOTBHEHUS 1O I1. 3 4. 1 HaCTOsIel CTaTh);

c1. 181 TK PO (g1 yBonbHeHus mo 1m.4 4.1 HacTos1ell CTaTbN);

cT. 192, 193 TK PO (ans yBonpHeHus ¢ 1. 5-10 4. 1 HacTos1el cTaTbu).

YKa3aHHBIN IOPAJOK YBOMBHEHNA 110 11. 7, 7.1 1 8 HaCTOAIEl CTaThy IPUMEHAETCA B CIyYae,
€C/IU COOTBETCTBYIOLINE IIPOCTYIIKY OBIIN COBEPIIEHBI PAOOTHIKOM II0 MECTY €r0 pabOThI».

2.2. Jomomuutb cT. 81 TK P® yactpio 8 cnenyromero copepxanus: «[Ipu npuuaTun
pellleHNsA O JMKBUJALMM OpTaHM3aLuy MO0 IpeKpallleHuy JieATeIbHOCTY VIHAVBULYa/Ib-
HBIM IIpefIIpYHMAMATEIeM, COKPAIeHNY YMCTIeHHOCTY W/IN IITaTa pabOTHIKOB OpraHM3aLul,
VH[VBYUAYAIbHOIO MpPEAIpPUHIMATEIS I BO3MOXXHOM PACTOP>KEHUM TPYHOBBIX HOTOBOPOB
paboToparenp-opranu3anyisi He [O3/{Hee 4eM 3a ABa MeCAI, a paboTofaTenb — MHAUBNUAY-
QJIbHBII NIPEIIPMHIMATEIb — He TI03[Hee YeM 3a JBe HeJleM O Hadasa IPOBeNeHNs COOT-
BeTCTBYIOIIUX MEPOIPUATHUIT 0053aHbI B MUCbMEHHOI GopMe cOOOUTb 06 9TOM B OPTaHbI
CIIy>KOBI 3aHATOCTH, YKa3aB JO/DKHOCTD, IPOdeCccUIo, CIeNaTbHOCTD Y KBaTupUKalMOHHbIe
TpeOOBaHMA K JODKHOCTSAM, YCIOBMs OIUIATHI TPYAA KaXKJOTO KOHKPETHOTO PabOTHMKA, a B
CIIydae, eCly pellleHre O COKpAIlleHNN YMCTIeHHOCTHU MY INTaTa pabOTHUKOB OpraHM3aIim
MO>KeT IIPUBECTU K MaCCOBOMY YBOJIbHEHMIO paOOTHMKOB, — He IO3[Hee 4eM 3a TPU Mecsla
10 Havyasia IpOBeeHNsA COOTBETCTBYIOIMX MEPOIIPUATUII».

2.3. JononHUTH YacTh 3 cT. 81 TK P® npenmoskeHneM crnegyomiero CoxepKanms: «Yka-
3aHHasA 00A3aHHOCTb PabOTOHATENA PaCIPOCTPAHACTCA M HA C/IyYall YBOJIbHEHNA pabOTHMKA
o 11. 11 4. 1 HacTosIIeN CTaTbu».

2.4. Buectu usamenenus u gononuennsa B cT. 180 TK P®:

1. VisMeHUTh HaMMEHOBaHMeE CTAThI:

Cratbs 180. [apaHTyy 1 KOMIeHcayy pabOTHIKAM, YBOIbHIEMbIM 110 HEKOTOPBIM OCHO-
BaHusM cT. 81 TK PO.

2. JonomHutsb a63. 1 cnemyromum npegoxxennem: «IIpu ysonbHenny 1o 1. 2, 3, 11 4. 1
cT. 81 Hacrosiero Kopekca paboroparenp 06s13aH IpeIoKuTh pabOTHUKY APYIYIO MMEIO-

58



M.O. EyﬂHOBa. VIH,qmsM,qyaanble TPyAoBbIe Criopkl: MatepuasibHO-rpoLeccyasibHble BOrPOoChk! NnpasBoBOro perynnpoBaHus

Iyfocst paboTy (BakaHTHYIO JO/DKHOCTB) B COOTBETCTBUY C YaCThIO TPeTbell cTarbu 81 Ha-
crosiiero Komekca».

3. lomonmuuTh a63aneM cienymouero copepkanmusa: «O IpeacTosieM YBOJIbHEHUN 110
. 4 4.1 cr. 81 Hacrosero Kozekca paboTHNKY IIpeRyIpexXfaloTCst IEPCOHAIBHO U IIOf, PO-
CIIVCh He II03[JHee, YeM 3a OfIVH MeC:AL] IO YBOJIbHEHM, a IIPY YBOJIbHEHUM 110 II. 3 4. 1 cT. 81
HacTosiero Kogekca — He mospHee, ueM 3a 12 pabo4ux JHel OCIe HeIPOXOXK/IEeHNUS aTTe-
CTalm».

2.5. Jonomunts c1. 394 TK P® a63anem crenyromero cogepxxanns: «PaboTHMK mopte-
JKIT BOCCTAHOB/IEHMIO Ha PaboTe OPraHOM, PacCMaTPUBAIIINM TPYLOBOI CIIOP, eciu OymeT
YCTAQHOBJIEHO, YTO OBUI HAPYIIEH IIOPSIIOK YBOIbHEHISI, YCTAHOB/IEHHBII [/IsI JAHHOTO OCHO-
BaHUA».
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Abstract

The article is devoted to the procedural and material problems of individual labor dispute regulation in Rus-
sia. A special attention is given to territorial jurisdiction, procedural terms (including terms of labor disputes
and periods of limitation), different types of evidence and proving in consideration of labor disputes in
courts. The author stresses the difficulties faced by employees in the provision of evidence (including writ-
ten documents, witnesses, etc.).The author disclosed imperfections of dismissal legislation which prevent
employee from recognizing in court that the dismissal is illegal and to take the previous job.

The study makes it possible to arrive at the following key conclusions:

1. The applicable civil procedure and labor legislation about the consideration and settlement of labor
disputes fails to include the principle of procedural equality of the parties.

2. The rule for the territorial jurisdiction of labor disputes set forth by Article 28 of the RF CPC (in the
area of the respondent’s location) and the lack of a possibility of alternative consideration reduces the
principle of impartial judicial litigation to zero.

3. Limited timeframes established for consideration of labor relations by courts prevent full judicial litigation.
4. Special timeframes for a worker to appeal to the court prescribed by Article 392 of the RF LC put him
or her on unequal terms with the employer.

5. The rule forbidding a worker to add non-notarized copies of written evidence to the case materials
predetermines the outcome of a court dispute.

6. A worker has no real possibility to prove that his or her rights have been violated by using the evi-
dence of witnesses that are still employed by the employer.

7. A court’s right to refuse to satisfy a worker’s motion to conduct an expert evaluation of documents
made available by the employer prevents the truth from being established in the case.

8. Lack of a procedure strictly established by law for dismissing workers for each of the grounds violates
the principle of judicial practice uniformity.

Keywords

Labour disputes, evidence, proving, types of evidence, procedural disputes, territorial jurisdiction, pro-
cedure of dismissal, equality of parties, procedural rights and obligations.
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AHHOTaUMA

CTtatbA noceAlleHa 0630py MPOeKTOB heaepanbHbIX 3aKOHOB, BHECEHHbIX B [ocyaapcTBeHHyo [dymy
MpasutensctBom Poccuinckon degepaumnn, U HanpaBneHHbIX HA COBEPLLUEHCTBOBAHNE NPaBOBOro perynu-
poBaHUA 3eMernbHbIX OTHOLLEHWI B cdhepe cafoBOACTBA, OrOPOAHNYECTBa M Aa4HOro Xxo3AncTea. ABTop
obpaliaeT BHMMaHWe Ha MyTu COBEPLUEHCTBOBAHWA 3aKOHOAATENbHOIrO perynuposaHnA B 3Ton cdepe,
KoTopble onpegeneHbl B NMocnanuu MpesngeHta Poccuiickon ®epepaunn degepansHomy CobpaHuio
Poccuiickon ®epepauunn ot 12 gekabpa 2013 r., nopyyeruax MNpesunaeHta Poccuiickon ®epepaumn, Kon-
Lenumn passuTUA rpaXkAaHCKoOro 3aKoHoAaTenbCTBa, NOAroTOBIIEHHON B COOTBETCTBUM C YKasom [pe-
3ngeHTa Poccuickon ®epepauum ot 18 mona 2008 r. Ne 1108 «O coBeplueHCTBOBaHMU [paXkaaHCKOro
kopaekca Poccuiickon degepaumn», cynebHbix aktax KoHctutyumoHnHoro Cyna Poccuiickon ®epepauuu,
a Takxe B pekomeHgaumax, BbipaboTaHHbIx [ocyaapcTeeHHoM [lymon. B ctatbe noapobHO nccneaosaHbl
npobnembl peanusaumn cyaebHboix aktoB KoHcTuTyumoHHoro Cyaa Poccuinckon depepaunm, KOTOPbIMU
6bInMn Npu3HaHbl NpoTusopevawmmn KoHctutyuumn Pocecuiickon ®epepaummn nonoxeHna degepansHoro
3akoHa «O cafoBOAYECKUX, OFTOPOAHNYECKMX U AAYHBIX HEKOMMEPYECKMX 0O6beAVHEHNAX rpaxaaH» B
4acTu 3anpeTa Ha perucTpaumio rpaxkaaH no MecTy XXUTENbCTBA B XKUIbIX CTPOESHMAX, PaCMONOXEHHbIX
Ha cafoBbIX 3eMeNbHbIX y4acTKax, B TOM 4ucre, B CBeTe Noaxoaa, npeanaraemoro MNpasutenscteom Poc-
cumckon ®egepaunm B npoekTe hegepanbHoro 3akoHa «O BHeceHUn naMmeHeHun B GegepanbHblil 3aKoH
«O capoBoA4eCcKMX, OFOPOAHNYECKMX U AaYHbIX HEKOMMEPYECKNX 06beanHeHnAx rpaxaan». OTaensHoe
BHUMaHVe yaenAeTcA NpoeKTy deaepanbHoro 3akoHa Ne 465407-6 «O BHeceHUn n3meHeHu B 3emenb-
HbI Koaekc Poccuinckon depepaummn n oTAeNbHbIE 3aKoHoAaTenbHble akTbl Poccuinckon deaepaummn B
4acTu nepexofa oT AeneHVA 3eMerlb Ha KaTeropum K TeppuTopuanbsHOMy 30HUPOBaHWIO», KOTOPbIM Mpea-
naraeTcA ynpasgHWTb OOMH M3 LeHTPasibHbIX MHCTUTYTOB 3E€MEefIbHOro 3aKoHoAaTeNnbCTBa — AeneHne
3emernb Mo LeneBoMy Ha3Ha4YeHuio Ha KaTeropui. ABTOPOM NpoBeAeH NoAPOOHbI aHann3 nocneacTsuii
OTMEHbI AeNeHna 3emenb Ha KaTeropum AnA o6beAMHEHVI cafAoBOA0B, OTOPOAHUKOB U Ja4HUNKOB, Aef-
TEeNbHOCTb KOTOPbIX MMEET LUMPOKOE pacrnpocTpaHeHne Ha Tepputopumn Poccuinckon depepaunn. 3Ha-
ynTenbHaA 4acTb CTaTbW MOCBALUEHA NNaHMPyeMblM U3MEHEeHWAM 3aKOHOAATEeNbCTBa, KOTOpble npea-
yCMaTpuBaloT Cepbe3HbI NepecMoTp NOpAAKa NPefocTaBneHna 1 06pa3oBaHNA 3eMernbHbIX YHacTKOB,
npeaHasHaYeHHbIX ANA BeAEeHVWA Caf0BOACTBA, OropogHMYecTBa M JaqHoro xo3amcrtea. ABTOpom o6o-
3HayeHbl Kak HeJOCTaTKM CyLEeCTBYIOLLEro NpaBoBOro peryiMpoBaHnsa B 4aHHON cdepe, Tak 1 obpalleHo
BHMMaHVe Ha OCHOBHbIE My TW COBEPLUEHCTBOBaHMA 3emMenbHOro kogekca Poccuiickon ®epepauuu, npea-
naraemble lNpasutenscteom Poccuinckon ®epepaumm.
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KnioueBble cnoBsa

€afoBOACTBO, OrOPOAHUYECTBO, AAaYHOe XO3ANCTBO, HEKOMMEpYeckme obbeanHeHua rpaxkaaH, MNpaeu-
TenbcTBO Poccuiickon ®epepaumn, 3emenbHbiii kogeke Poccuiickon depepaumu, 3eMerbHble y4acTKn

CazioBOfICTBO, OTOPOIHMYECTBO U JaUHOE X03A1CTBO MIMEIOT UIMPOKOe paclpoCcTpaHeHye
Cpeny Hace/leHMs Halllell CTPAHBI U JJIMTEIbHYI0 UCTOPUIO PA3BUTUA B OTEYECTBEHHOM 3a-
KOHOJJaTeNIbCTBE. DTO O3HAYAET, YTO IPABOBAs 3AIINTA NHTEPECOB Ca/0OBOJIOB, OTOPOJHIKOB
U JAYHMKOB, a TaK)XXe IIPAaBOBOE peTylIMpOBaHNe OTHOLIEHM, CBA3AHHBIX C UX JeATeNbHO-
CTDIO, MEIOT 6OJIBIIOe SKOHOMIIECKOE, COLMAIBHOE I ITOTINTUIECKOE 3HAUEHIE U TO/DKHBI
HaXoAUTbCA B cpepe MOBBIIICHHOTO BHMMaHMA 00LIeCTBa U FOCYHapCTBa. 3eM/Isl — OCHOBA
CYLECTBOBAHMI CAJOBOJYECKIUX, OTOPOTHNIECKNX M NAYHBIX HEKOMMEPYECKMX OODbemnHe-
Huit. OHa npepcTasseT co60Il ITTABHBIIT 00BEKT XO3SIICTBEHHOI [eATENbHOCTI CaJOBOJIOB,
OTOPOJTHMKOB U TaYHNMKOB. 3eMe/IbHbIe 11 MHBIE 9KOIOTMYECKIe MHTEePEeChl TpakjaH HepemKo
00BEAMHAIOT MX BOKPYT OOLINX IPUPOROPECYPCHBIX 1 IPUPOLOOXPAHHBIX IieTIell.

B mocnepnee Bpemst IIpesupent Poccuiickort Pegepannu Bce dalie yKasblBaeT Ha HEOOXO-
AVIMOCTD COBEPIIEHCTBOBAHNA 3€Me/TbHOT0 3aKOHOAaTenbcTBa Poccmiickoit Pepepanyn. Tax,
B YaCTHOCTH, Ha 3acefaHuu Ilpesuanyma Iocymapcrsennoro Cosera Poccuiickoit demepa-
i 9 oxTsa6pst 2012 1. 6610 cKaszaHo: «Hy>KHO mpsIMO CKasaTh, HAI 3eMeTbHBII ITOTEHIINAT
Bce ellle peanuayeTcs ManoaddekTuBHo. Jta chepa noggaeTcs peGopMUPOBAHNIO KpaiiHe-
KpaiiHe Me[JIEHHO, C O4YeHb OOMBIINM TPYHOM» .

C 9TVM TPYIHO He COITIACUTHCS, 0COOEHHO IPUMEHNUTENTBHO K 00CY>KIEHUIO BOIIPOCA PETy-
TMVPOBAaHUA 3eMeTbHBIX OTHOIICHNI, CBA3aHHBIX C BeJleHNEM CafloBOJICTBA, OTOPOIHINIECTBA
1 faqHoro xossaiicTsa. [locne npunarnua PenepanbHoro 3akona oT 30 uioHA 2006 T. Ne 93-D3
«O BHeceHUN M3MEHEHUI B HEKOTOPbIe 3aKOHOAATeNbHbIe aKThl Poccuiickort Pefeparun mo
BOIIPOCY 0(pOpMIICHNA B YIPOIIEHHOM IOPALKe IIPaB IPakKlaH Ha OTHEeIbHbIE 00 BEKTHI He-
ABJDKVIMOTO MIMYILeCTBa» (KOTOPBIIT TaK)Ke ObUT OCHOBAH Ha IPsIMOM Iopy4eHuu I[IpesnunenTa
Poccwmitckoit eeparuir) B 3aKOHOATENTBCTBO He ObI/IO BHECEHO KAKMX-TMOO0 CYIIeCTBEHHbIX
V3MEHEHU, YTy 4IIaloMX IIPaBOBOe PeryIMpoBaHye B JaHHON 06/IacTu.

OCHOBHBIM HOPMAaTUBHBIM IIPABOBBIM aKTOM, PEryIMPYIOMINM /eATeTbHOCTb CafOBOJI-
YECKMX, OTOPOJHMYECKUX U [JAYHBIX HEKOMMEPUECKUX OOBEeNMHEHVSIX TPaKHaH SIBIAETCS
QepepanbHbIll 3aK0H OT 15 anpena 1998 1. Ne 66-03 «O cagoBogYecKIX, OTOPOJHUYECKUX U
[AYHBIX HEKOMMEPYECKMX 00DbeIMHEeHNAX Tpaxgan» (ganee — 3akoH Ne 66-D3). B Konnen-
LMY pa3BUTHA IPAKAAHCKOTO 3aKOHOMIATEeIbCTBA, TOATOTOBIEHHOI B COOTBETCTBUM C YKAa30M
IIpesupenta Poccuiickoit @epgepanyn ot 18 utong 2008 r. Ne 1108 «O coBepIiieHCTBOBAHNY
Ipaxxganckoro xomekca Poccuiickoit Penepanym»?® ormedaercs, 4to B OeepaibHOM 3aKOHE
«O cajOBOIYECKIX, OTOPOFHIYECKIUX I TaYHBIX HEKOMMEPIECKNX 0OBENMHEHNSIX TPKIAH»
MO>XHO OOHAPY>KUTb HIYEM He OIpaBJjaHHbIC PACXOX/ECHIA MEXAY OOIVIMI IOIOKEHVMAMI
Ipaxkmanckoro kopekca Poccuiickoit Pefepanuy, permaMeHTUPYIOUIIMY CTaTyC IOpUANYe-
ckux 1. KpoMe Toro, ykasaHHbBII 3aKOH OTIMYAETCA HUSKUM IOPUINKO-TEXHIYECKIM YPOB-
HeM U TOTOMY Hea((PeKTMBEH B CBOeM IPAaKTUYeCKOM IPUMeHEeHVI.

B cBo10 ovepenp 3aKoHOfaTeb (B TOM 4IC/Ie U IO Pe3y/IbTaTaM OOLeCTBEHHOTO 00CYyX-
JIeHNsT) TaKXKe OTMEYAeT Psiff Cepbe3HbIX IPO06IeM B 06/IaCTU IPAaBOBOrO PETYIMPOBAHNUS OT-
HOIIeHMI, CBSA3aHHBIX C BOIIPOCAMMU 3eMJICTIONIb30BAHNA TPV BEAEHUN IPaXKAaHaMU CaOBOJ-

! Crenorpamma sacefanus IIpesunnyma [ocymapcTBenHoro cosera Poccuiickoit ®epepanmnu «O 1moBbI-
ey 3G PEKTUBHOCTI YIPABIEHNS 3eMeTbHbIMIL PeCYpCaMit B IHTEPecax IPaXKaH 1 IOPUANIECKIX UL
or 9 okta6psa 2012 1. // Odunmanbhbiii caiit [Ipesnpenta Poccrn. www.kremlin.ru.

? BectHuk Bricurero Ap6urpaxkuoro Cyna Poceniickoit @epeparym. 2009. Ne 11.
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CTBA, OTOPOJIHNYECTBA I JAYHOTO XO3AVICTBA, MMEIOMNXCA B 3aKoHe Ne 66-D3, cpeyt KOTOPBIX
BBIZIENISIOTCS:
* mpo6eMbl OIpeneNieH s IPABOBOTO PEXXIMa CA{OBBIX, OTOPORHBIX U JAYHBIX 3eMeslb-
HBIX Y4aCTKOB;
* HeoOXOZVMMOCTb HAJJIEKAILero y4eTa TEPPUTOPUIL CaJOBOLUECKUX, OTOPOSHIYECKIX
U JAYHBIX HEKOMMePUYECKNX 0ObeVIHEHNUIT TPaXK/jaH IIpu pa3paboTKe U yTBEPKACHUN
TOKYMEHTOB TEPPUTOPMUAILHOTO IJITAHMPOBAHMA U I'PAJJOCTPOUTEIHHOTO 30HMPOBAHNS;
* HecooTBeTCTBMe 3eMenbHOMY KofieKcy Poccuiickoit Pefepaium CyIiecTBYIOLETO I1O-
PpAIKa IpefioCTaB/IeHN 3eMeIbHbIX YYaCTKOB JI/Isl BHOBb CO3/JaBae€MbIX Cafl0BO/IYECKUX,
OTOPOIHIMIECKNX I JATHBIX HEKOMMEPYECKIX OObeIHEHUIT TPaXKjaH’.

C 11e71bI0 CUCTEMHOTO COBEPLIEHCTBOBAHNA IIPABOBOTO PETYINPOBaHNsA 3eMeNbHbIX OTHO-
mrennit I[Tpasutennctso Poccuiickoit @enepanuu B nociegHee BpeMs MOATOTOBU/IO U BHECTIO
B TocymapcrBennyio Jymy Poccuitckoit Qefepanyy psj 3aKOHOAATE/IbHBIX MHNLIMATYB. 3a-
KOHOIIPOEKTbI, BHOCUMbIe B TocymapctBennyto [lymy IIpaBurennctBom Poccuiickoit Penepa-
LMY, KaK IPABMUJIO, HAXOMAT IOJIEPKKY Y 3aKOHOZATe/NbHOI B1acTu. BBUAY aToro ciemyeT
YAENTD TAKMM 3aKOHOIIPOEKTaM 0CO00 MPUCTAIbHOE BHUMAHIE, OLEHUTD ITOC/IECTBIS UX
BO3MO>KHOTO IIPUHATYS 1 peann3aluyl Ha IIpaKkTHKe, B TOM 4MC/ie IPUMEHNUTENBHO K B cde-
pe CaZoBOACTBA, OTOPOZHMYECTBA 1 JAYHOTO X03sMCTBA. JII0Oble M3MeHEHNsI, Kacakolinecs
TaHHOI 00/IaCTV, 3a4aCTyI0 BBISBIBAIOT OOLIECTBEHHBINI Pe30HAHC, IYOIUYHYI0 KPUTUKY U
¢dbopMupoBaHye pasINYHBIX MHEHUII Cpely 0ObeqIHeHMII 3a/lHTePeCOBAHHBIX JIUI] M Opra-
HU3ALUI.

K 4nmcry Takux 3aKOHOIIPOEKTOB MOYKHO OTHECTH IIPOEKT (hefiepa/ibHOrO 3akoHa Ne 313087-6
«O BHeceHnn usmeHenuit B Gefepanbublil 3aKoH «O caZloBOJYECKUX, OTOPOTHIYECKUX U Jad-
HBIX HEKOMMEPUYECKIX 00befIHEeHMAX IPaKaaH» (fanee — 3aKOHOIPoeKT Ne 313087-6). dtot
3aKOHOIPOEKT (paKTUYeCK) ypaBHMBACT IIPABOBOI PEXVM M IIOHATHUA CaflOBOrO U JAYHOI'O
3eMeJIbHOTO YYacTKOB, a TAK)Ke paspelraeT BO3BOAUTb HA TAKUX 3eMe/IbHBIX yYyacTKaX MH/U-
BUIya/IbHBIE SKIJIbIe floMa’.

3axoHompoekT Ne 313087-6 HampaB/IeH Ha peajn3alnio MoCTaHOBIeHN T KOHCTUTYIOH-
Horo Cypa Poccniickoit ®enepanyun ot 14 anpena 2008 r. Ne 7-IT «ITo memy o mpoBepke KOH-
CTUTYLMOHHOCTHU ab3aia Broporo ct. 1 DemepanbpHoro 3akoHa «O caoBOAYECKUX, OTOPOJ-
HUYECKNX U JAYHBIX HEKOMMEPYECKNX OOBENMHEHNSIX TPAXX/JAH» B CBI3U C XKamobamu psma
rpaxpan»’ (gamee — mocranosyenye Ne 7-IT) u or 30 mions 2011 r. 13-II «Ilo meny o mpo-
BepKe KOHCTUTYIMOHHOCTH ab3ata Broporo cT. 1 DefepanbHoro sakoHa «O cafjoOBOIIECKIX,
OTOPOIHMYECKUX U JAYHBIX HEKOMMEPUYECKMX 0ObeJUHEHNSX IPaXX/JaH» B CBA3U C XKanoboit
rpaxxpannHa A.B. Bopo6peBa»® (nanee — mocranosyenne Ne 13-IT). B cooTBeTcTBuUY € yKasaH-
HBIMI [TOCTAHOBIEHMAMN a63. 2 ¢T. 1 3akoHa Ne 66-D3 «O cagoBOgUECKIX, OTOPOTHNIECKIX
U JJAaYHBIX HEKOMMePYeCKUX 00beIMHEHNSIX IPaXK/jaH», COIePIKaIMil OIpefie/ieHne Ca/JOBOTO
3eMeJIbHOTO yYacTKa, IpU3HaH He cooTBeTCTBYIomuM Konctutynunm Poccniickoit @enepanun
B TOJ YacTy, B KaKOJl OH OTpaHMYMBAET IIPABO I'PAXK/JaH HA PETUCTPALINIO IO MECTY JKUTENb-
CTBa B IIPUTOTHOM [IJIs1 IOCTOAHHOTO IIPOKMUBAHNA XKIIOM CTPOEHUY, PACIIOIOKEHHOM Ha ca-

? PexoMeHaLI MM Map/IAMEHTCKMX CITYLIAHMIT Ha TeMy «3aKOHOJATeIbCTBO O CafJOBOYECKIX, OTOPOIHIUe-
CKUX ¥ JAYHBIX HeKOMMePYeCKUX 00'beIMHEHNAX IPaXKaH: IIPaBOIPUMEHNTETbHAA IPAKTIKA M HAITPaB/ICHNUA
cosepureHcTBOBaHUA» // Oduimanbbit caiit Komnrera TocymapcTseHHOI [TyMBI 10 3eMe/TbHBIM OTHOIIECHN-
AM U CTPONTENbCTBY. www.komitet3.km.duma.gov.ru.

* ITpunsar Tocynapcrsennoit [lymoit ®egepanbaoro Cobpanns Poccuiickoit Gemeparnui B mepBoM 4TeHIN
15 okTa6ps 2013 1.

*C3 Pd. 2008. Ne 18. Cr. 2089.
¢ C3P®.2011. Ne 27. Cr. 3991.
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TOBOM 3€ME/IbHOM Y4aCTKe, KOTOPbII OTHOCUTCA K 3€M/IAM HACEJIEHHBIX ITyHKTOB U K 3EM/IAM
CENbCKOXO03AICTBEHHOTO Ha3HAYEHM.

B nenax onpenenennsa nocnefctsuit npunATeX Koncrurynyuonnsim Cynmom Poccuiickoit
Depepany IOCTAaHOBIEHUI HE TOIBKO JIA ONpeeNieHNs IPaBOBOr0 PEXMMa CaJloBOTO 3e-
METIbHOTO Y4acTKa, HO ¥ /Il CUCTEMBI Caf[OBOIYECKIX, OTOPOJHMYECKMX U JAYHBIX HEKOM-
MepYecKux 0ObeIMHEHNIT TPAXAAH B IIe/IOM, ClefyeT oOpaTUTh BHUMaHME HAa OTHE/IbHbBIE
MOJIOXKEHMs ITocTaHoBeHus Ne 7-T1, rme oTMedeHo, 9TO «...B COOTBETCTBUM C 3aKOHOM Poc-
cniickoit Gepeparyn «O6 ocHOBax defepanbHON XIMINITHOM MOMUTUKI» QeflepanbHbIl 3a-
KOH «O CaZl0BOAYECKIX, OTOPOSHNYECKIX U TAYHBIX HEKOMMEPUECKUX 00beIHEHISX TPaXK-
TaH» U3MEHMUTI IIPABOBOJ CTATyC Ca/IOBBIX IOMUKOB, OIIPENENNB COOTBETCTBYIOIINE CTPOEHNA,
PacHoNo)XeHHbIe Ha Ca/IOBbIX 3eMENbHBIX YIACTKAX, KaK JKIIIbIE».

CornacHo cT. 1 3akoHa Ne 66-03 avHblii 3eMe/TbHbII y4acTOK — 3TO 3€Me/IbHBII yYacTOK,
IIpefjOCTaB/ICHHbI TPXXIAHNHY JWIN IpUOOPETeHHbII MM B LIeJIAX OTAbIXA (C IpaBOM BO3-
BeJleHNsA XXIJIOTO CTpoeHMA 6e3 MpaBa PeriCTpalyy IPOKMBAHUA B HEM VTN SKUJIOTO IOMa
C IPaBOM PErUCTpaluy MPOXMBAHKUA B HEM M XO3AMCTBEHHBIX CTPOEHUI U COOPY KEHMIA, a
TaKoKe C IPaBOM BBIPAIMBAHA IIIOOBBIX, ATOJHbIX, OBOLIHBIX, 6aX4eBbIX VIV VHBIX Celb-
CKOXO3SAIICTBEHHBIX KYNbTYp 1 KapTodens). Koncturymmonnsit Cyn Poccuiickorr Pepepa-
uuy B mocranosnenun Ne 7-I1 ykasan, 4To «...C y4€TOM TOroO, 4TO IpafloCTpOUTENbHBIN KO-
mexc Poccuiickoit @epeparum (4acTb 2 CT. 35) MMO3BOJSIET BK/IIOYATh B COCTAB >KM/IBIX 30H
30HBI 3aCTPOVKYM VHIVBU/yaJlbHBIMU JKU/IBIMYM JOMaMM, 30HBI 3aCTPOJKM Ma/IO3Ta>KHBIMMI
JKUJIBIMU TOMaMU, a TaK>Ke 30HbI XKM/ION 3aCTPOMKM MHBIX BUIOB, BOSHUKAIOT NTPAKTUYECKN
VJEHTUYIHbIE IIPABOBbIE PEXXMMBI 3€Me/TbHbIX YYaCTKOB, IPEOCTABIAEMBIX JII BEIEHNUA Ca-
IIOBOZICTBA U JUIA BE[leHN A JaYHOTO X03AICTBA, Ha KOTOPBIX (hPaKTUYeCKV BO3BEEeHbI H/VBY-
IyanbHble KMTIbIE JOMa».

Heo6Xx0a1MO OTMETHUTD, YTO IIPABOBOIL PEXXIM 3€MEIbHBIX YIACTKOB (IjeleBOe HasHade-
HIIE U paspelleHHOe JICIIONb30BaHIe), TO3BOJIAIONINIT BBIAEIUTD CaflOBbIe 1 TaYHbIE 3eMeTb-
HbIe YYacTKM B KadeCTBE paslIM4YHbIX 3€ME/IbHBIX YYaCTKOB, B HACcTOsllee BpeMs ABIAETCA
OCHOBHBIM IIPM3HAKOM, IIOJIOKEHHBIM B OCHOBY Jl€JIeHIA HEKOMMEPYECKMX OpraHM3anuii Ha
CafioBOJYECKIE 1 lauHble. PaspeleHHoe MCIIONb30BaHNMe 3eMENbHOTO YYacTKa IPefCTaBIAeT
co00if ycTaHOB/IEHNE KOHKPETHOI! Ijenu (ILiefielt) MCIOMIb30BAHNMS YIaCcTKa 3eM/IN 1 OIIpefie-
JIeHHOTO 06'beMa IpaB 1 06s13aHHOCTEN! NI}, KOTOPOMY IPMHAJJIEXXNT 3eMe/IbHBII yIaCTOK
(1 B HEKOTOPBIX CTy4asAx OOBEKT HEIBIDKMMOCTH, HAaXOfAIIUIICA Ha HeM), Ha OCHOBaHUU
OCYIL[eCTB/ICHN OIIPefle/IeHHBIX ITPOLeAyp (HalpuMep, 30HUPOBAHNSA TePPUTOPHIL) MU JIeii-
CTBMII OPTaHOB TOCYAPCTBEHHOI BJIACTI, OPIaHOB MECTHOI'O CaMOYIIpaB/eHu:A (Halpumep,
IpefocTaBIeHNe 3eMeNbHOTO YYacTKa JJIs CTPOUTENbCTBa) . PaspeleHHOe MCHOMb30BaHNUE
MOXeT II0fpasyMeBaTh OTpaHIYEHNsI M 0OpeMeHeHMs 3eMebHOTO YYaCTKa, OCYIeCTBICHNUe
TeX BUIOB IeATE/IbHOCTY, KOTOPBIE OIIpefie/IeHbl 30HMPOBaHMEM TepPUTOPUIL®.

B cBete npunsaTeix KoncturynyonusiM Cygom Poccniickoit Penepariyy cyneOHBIX aKTOB
OYEBMHO, YTO Ha 3aKOHOJATE/IbHOM YpOBHE 0e3 M3MEeHEeHNs KOHIIENTYaIbHBIX MOJXOf0B K
TaKMM BUJIaM JeATETbHOCTH TPaXKJaH, KaK CaJIoBOACTBO, OTOPOJHNYECTBO M JJaYHOE X031 -
CTBO, He IPeJCTAB/AETCSA BO3MOXXHBIM YETKO YCTAHOBUTD pasiyyie MEeXTY CaOBOJYECKIMMI
U JAYHBIMM HEKOMMEpPUECKIMHU 00beAMHEHUsMY TPKIaH, YTO B CBOIO OYepelb MOXKET sIB-
JIATbCSA OCHOBAaHMEM JiI VICK/IOYEeHNA Takoro geneHusA. [Ipu satom maxe mo mpuuAtua Kon-
ctutyunonHbsiM CynoMm noctanosnennit Ne 7-I1 u 13-I1 MHOrue crienyanmcTel OTMeYasn, YTo
XO3AJICTBEHHBIN PEXUM MCIIONb30BAHMA CaJJOBbIX, OTOPOJHBIX U IAYHBIX YYACTKOB CTAHOBUTCS

7 Cm.: Kpaccos O.J1. 3emenbHoe mpaBo: yueb. 3-e usp., nepepab. u gom. M.: FOpucts, 2007. C. 140.

8 Cwm.: 3aiixos JI.E., 3eseunues M.I. 100 pacnpoCTpaHEHHBIX BOIIPOCOB IO O(POPM/ICHMIO 3eMIIN:
IOpupnyeckas KoHCympramysA i rpaxgad. M.: Msparensckuit Jom «Pa», 2008. C. 48.
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Bce 6oree cxonHbIM®. KpoMe Toro, yKasbIBanmoch, 4To BOOOIIIE >Ke/laTeTbHO He [JOIyCKaTh MOsIBIIe-
HIS TaKVX TMOPYUIOB, KaK OpPraHM3ali, IPefyCMOTPeHHbIe 3aKOHOM Ne 66-D310,

ITynkr 1 mepeuns nopydenuii [Tpesupenra Poccuitckort @emepanyn ot 26 oktsi0pst 2012 1.
NeTIp-2869 o utoram 3aceganus [Ipesuanyma Iocymapcrennoro cosera Poccuiickoit ®epe-
parpuit ot 9 okTs16ps 2012 1. mo Bompocy «O moBbIiIeHNN 9D HEKTUBHOCTY YIPABIEHNUS 3€-
MeJIbHBIMIY PeCypcaMy B MHTepecax IpakKiaH ¥ I0pUANIeCKIX JIML» IpefycMaTpuBaeT Heoo-
xopumocTb IIpaBurensctBy Poccuiickoit @epmepannn cosmectHo ¢ Tocymapctsennoit Jlymoit
obecreunth [OPAOOTKy U IMpuHsATHE (eflepasbHOrO 3aKOHA, HATIPABIEHHOTO Ha M3MEHEHNe
HOpsAJKa OIpefe/IeHNsA IPaBOBOr0 PeXXMMa 3eMeJIbHBIX y4acTKOB. Heo6xommumMo MCKITIoYnTh
U3 3€MEe/IbHOTO 3aKOHOMATeNbCTBA IPUHIUI [IeIeHNA 3eMeNb M0 1e/IeBOMY HasHA4eHMIO Ha
kareropun. IIpn aToM ocoboe BHMMaHNE CefyeT OOPaTUTh HAa YCTAaHOBJIEHME II€PEXOLHBIX
HOJIOXKEHMIT, 00eCIIeYMBAIOIINX 3AIINUTY 3eMe/b CeJIbCKOXO3AICTBEHHOTO Ha3HAYeHN, 0C000
OXpaHAEeMbIX IPUPOIHBIX TEPPUTOPUIL U IPYTUX 0COOO IIEHHBIX 3eMeTb.

Bo ucnonnenne ykasansoro nopydyenus Ilpasurtenbctso Poccuiickoit Penepanym BHeCIO
B Tocymapcteennyio Jlymy mpoext denepanbHoro 3akona Ne 465407-6 «O BHeceHUM M3Me-
HeHMit B 3eMenbHbI Kogekc Poccuiickoit efepany U OT/ie/IbHbIE 3aKOHOAATENbHbIE aKThI
Poccuiickoit @efepauny B yacTu Mmepexofa OT [le/IeHNs 3eMeTb Ha KaTeropuu K TeppuUTo-
PMATbHOMY 30HMPOBaHMIO» (Hajee — 3aKOHONPOEKT 465407-6). Yka3aHHBII 3aKOHOIIPOEKT
IpefyCMaTpUBAET COBEPLUIEHCTBOBAHME 1 YIIPOLIEHNE JIEICTBYIOLIEr0 MOPA/IKA OIpe/ie/IeHNs
IIPABOBOTO PeXMMa UCIIO/Ib30BaHM:A 3eMe/lb IyTeM IPOBefieHNs TeppUTOPUATbHOTO 30HM-
POBaHIUA, a TaKKe VMCKIIOYEHVS VHCTUTYTa KaTerOpyUu 3eMelb KaK Crocoba oIpefeneHns
PaspelIeHHOTO JICIO/Ib30BAHNSA 3eMebHBIX YIaCTKOB. Takke ycTaHaBIMBAeTCHA, YTO paspe-
IIeHHOE UCIIOIb30BaHMe 3eMEIbHBIX YIaCTKOB OIpe/e/sIeTCsl perlaMeHTaMM MCIIO/Ib30BaHNsA
TeppUTOPMN, K KOTOPBIM, B UJCJIe IIPOYEro, OTHOCATCS M TPaflOCTPOUTE/IbHbIE PETTTaMeHTHI,
ABJIAIONIVECS JacThI0 MPaBWI 3eMJIETIONb30BaHMA U 3acTpoiiku (cT. 36 IpK P®), uto coot-
BETCTBYeT KOHIIENIUN JelicTByolero IpagocTponTenbHblit kogeke Poccuiickoit Penepanyn
(manee — IpK P®), pacnpocTpaHsIoLIero ieiicTBIe IPaoCTPOUTEIbHBIX PEIJITaMEHTOB Ha ca-
TOBbIE, OTOPOJHbIE 1 JAYHbIE 3eMe/TbHbIE YIaCTKIU.

B cBAsK c 3TMM OTHMM M3 BXXHBIX BOIIPOCOB ABJIAETCA IPaBOBOE PETYIMPOBaHME ydyeTa
TepPUTOPUIL CaJOBONYECKNX, OTOPOTHMYECKMX M JJAYHBIX HEKOMMEpPYeCKUX O0DbeHeHMI
TpaXJaH IIpK paspaboTKe U YTBEPXK/EHUM TOKYMEHTOB TePPUTOPHUAIBHOTO ITAHMPOBAHMUS
U TPafJOCTPOUTENBHOTO 30HMpOoBaHNA. Tak, cT. 12 DefepanbHOro 3akoHa «O caloBOAYECKUX,
OTOPOINHMYECKNX U JJAYHBIX HEKOMMEPYeCKMX OOBbefVHEHNAX I'PaX[aH» IpefycMaTpuBaeT
00513aHHOCTb OPraHOB MECTHOTO CaMOYIPaBJeHMs IOATOTABIUBATb U YTBEPXK/ATh CXeMy
30HMPOBAHMA TEPPUTOPUI I/A pasMellleHMs CaJOBOJYECKMX, OTOPONHMYECKUX M TAUHBIX
HeKOMMepuecKux oObenHenuit rpaxxpad. Opnako IpK PO, npenMeToM perymmpoBaHus Ko-
TOPOTO SBJIAIOTCA BOIIPOCHI TPAIOCTPOUTETBHOTO 30HMPOBAHNA, He YCTAHAB/IMBACT 00sA3aH-
HOCTH YTBEpPK/IeHM: TaKOJ CXeMbl B KadeCTBEe CAMOCTOSATENbHOIO JOKyMeHTa. Teppuropun,
IpeHa3HaYeHHbIE /IS BelleH)s CaJoBOJCTBA VI JAYHOTO X03AJICTBA, MOI'YT OBITh BK/IIOYEHBI B
COCTaB >XMIBIX 30H (4. 3 ¢T. 35 IpK P®) m160 B cOCTaB 30H CeNMbCKOXO3ACTBEHHOTO VCIIONb-
soaHus (4. 9 u 10 ct. 35 [pK P®D). Bo3MOXHOCTb OTpaXKeHUsT TEPPUTOPUIL, IPEHA3HAYECH-

° Cm., Hamp.: Kommentapuit k Poccmitckomy sakomopatenbctBy / A.IL. Anmcumos, 10.B. Bacmmbayk,
AJO. Yuxunbpuna. [TocraTeitnpiit kommenTapuii k DefepanbHoMy 3akoHy «O caloBOAYECKIX, OTOPOHIYECKMX
¥ IAYHBIX HEKOMMePUYeCKIX 00 benHeHNsX rpakga». M., 2008. C. 23; /le6edesa H.H. 3eMenbHbIe yIaCTKY I
CaJIOBOJICTBA, OTOPOJHIYECTBA I BeJIeHN AYHOT0 X035/ CTBA: OIPABJJAHO /I COXPAaHEHNe Pa3TMYHbIX IPABOBBIX
PpeXxnMoB // 3aKOHOZATENbCTBO U 9KOHOMMKA. 2005. Ne 11 (259).

" Cm.: O6was XapaKTepuCTHMKa MOTPeOUTENbCKOTO KOOIEpaTHBa KaK IOPMAMYECKOTrO JMIa: ydeo.
noco6ue / ITapdupses [I.H.; Hayu. pex. Banees JI.X. Kasanb: V3a-Bo Kasaw. yH-ta, 2005. C. 72.
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HBIX JI/IA BefIeHUs OTOPOIHIYECTBA B KaKMX-TMO0 TeppUTOPUATbHBIX 30HAX IIPYU MOJITOTOBKE
U yTBEP>KJEHUN ITPaBIJI 3eM/IETI0/Ib30BaHNA 1 3acTpoiiky B IpK P® e mpemycmarpubaeTcs.

CregyeT OTMETHTD, YTO B HACTOsAIIEE BpeM IPefjOCTaB/IeHle 3eMeTbHBIX YIaCTKOB MOXKET
OCYIIECTBIIATBCS U3 3eMellb, OTHOCSIINXCSA K KaTerOpyUM HaCeZIeHHBIX IMyHKTOB (cT. 35 IpK PO)
U 3eMeJIb CeIbCKOXO3SIICTBEHHOro HasHadyeHns (cT. 81 3emenbHOro Kogekca Poccurickoir ®epe-
pauuu (ganee — 3K P®)). Opnako 3akoHOIpoeKT Ne 465407-6 mpemycMaTpuBaeT HeCKOIbKO
MHbIE TIPaBJ/Ia 30HMPOBAHNSA IPUMEHUTETLHO K TEPPUTOPHAM, IPEJHASHAYEHHDBIM I JA9HO-
T0 X03AJCTBa, CaZloBOJICTBA U OTOPOJHMYECTBA. TaK, 3aKOHOIIPOEKT COXpaHsAeT BO3MOXKHOCTD
BKJIIOYEHM B COCTAB KMIbIX 30H TEPPUTOPUIL, IIpeHa3HAYEHHDBIX JIA BefleHN: Ja4HOTO XO-
34JICTBA, YTO, YYUTBIBAs IPABOBON PEXXMM JAYHOTO 3eMENTbHOIO YYacCTKa, IIpefyCcMaTpUBarolle-
TO BO3MOYXHOCTb BO3BEJI€HII XXIJIOTO JIOMa, IPEfICTAB/IAETCs BIIO/IHE 0O0CHOBAHHBIM. B cBOIO
ouepefb, TEPPUTOPUMN, TIPefHa3HAYEHHbIE /I BEIeHNA CaJIoBOfICTBA 1 OTOPOJHNYECTBA, B OT-
nu4Ke oT JeiCTBYMMX Homoxennit cT. 35 IpK P®, npepnaraeTcs BbIJEINTD B COCTaBE 30H
CeIbCKOX03AICTBEHHOTO Ha3HAYEHNS /IMOO0 B CAMOCTOSATE/IbHbIE TePPUTOPUA/IbHbIE 30HBI (IIpO-
extupyemble cT. 81 u 82 3K PO B pegakiym 3akoHonpoekTa Ne 465407-6).

OpHaKo ¢ y4eToM IPMBEEHHOTO OOOCHOBaHMA OTCYTCTBUSA CYIIECTBEHHBIX OTINYMIL
MEXJy CafIoBbIMM M IAYHBIMU 3€MeNbHBIMU YYacTKaMM, JJAaHHDIN ITOAXOJ ABIAETCA HOCTa-
TOYHO CIIOPHBIM J He OCHOBAaHHBIM Ha IIPOAaHA/IM3MPOBAHHBIX CyfeOHbIX akTax KoHcTury-
nuonHoro Cypa Poccuiickort @epepanyu u 3akoHofaTe/IbHONM MHMIMATUBBI [IpaBurenbcTaa
Poccnitckoit @epeparuy, HallpaB/IeHHOI HAa YCTPAHEHME Pa3HUIIBI MEXY paspelIeHHbIM UC-
II0/Ib30BAHMEM CaJJOBBIX I JAYHBIX 3eMe/IbHBIX YIaCTKOB (3aKOHOIPOeKT Ne 313087-6).

B cootBeTcTBMM CO CT. 1 3aKk0HA N2 66-D3 OropofHbIN 3eMeNIbHBI Y4aCTOK — 3TO 3eMellb-
HBII1 Y4aCTOK, IPETOCTABICHHBII TPAX/IAHIHY WM IPUOOPETEHHBII MM /IS BBIPAIMBAHIS
ATOJJHBIX, OBOIIHBIX, 0aX4YeBBIX W/IM VHBIX CEIbCKOXO3SAMCTBEHHBIX KYIBTYp U KapTodens
(c mpaBoM WM 6e3 ImpaBa BO3BEJECHMs HEKANMTATbHOTO KUIOTO CTPOEHMA M XO3ANCTBEH-
HBIX CTPOEHMII I COOPY>KEHMI B 3aBYICMMOCTH OT pa3pelIeHHOTO MICIIONb30BAHNSA 3eMeTTbHOTO
y4acTKa, OIIpefie/IeHHOTO IIPY 30HNPOBAHUY TeppuTopun). VIcXoisa U3 MOHATHUA OTOPOHOTO
3eMEIbHOTO y4YaCTKa, TAKOJ 3eMEe/IbHbIN Y4aCTOK B IIEPBYI0 OYepelb IpefHa3HAYEH /I BbI-
pAIUBAHIS CETbCKOXO35VICTBEHHOI MPONYKINUIL, B CBA3MU C YeM O0Jiee IOTMIHBIM IIPeCTaB-
NA€TCA COXpaHeHNe TePPUTOPUIL, MPpeHa3HAYEHHDIX [ BEIeHNA OTOPOSHNYECTBA, IMEHHO
B 30HaX CENbCKOXO3AICTBEHHOTO Ha3HAaueHNs 6e3 BBIJIe/IeHNS B CAMOCTOATEIbHYIO TepPUTO-
pUaIbHYIO 30HY, HOCKO/IBKY II. 3 mpoekTupyemoii ctT. 81 3K PD (B pemakiiym 3aKOHOIPOEKTa
Ne 465407-6) mpepycMaTpyBaeT, YTO 3eMJIM U 3eMe/IbHbIe YYaCTKY, PAcIIOJIO>KeHHbIe B 30He
CeNbCKOXO03A/ICTBEHHOTO Ha3HAYEeHM 1, IPeJHa3HAUEHbI, B YICIIE IIPOYETO, /I CENbCKOXO03AM-
CTBEHHOTO ITPOM3BOJCTBA. B CBsA3M ¢ 3TUM TaK)Ke HeOOXOAMMO YUUTBIBATD, YTO COM/IACHO II. 7
cT. 4 QenepanbHOTO 3aKoHa OT 8 rekabpst 1995 1. Ne 193-D3 «O cenbcKOXO3AMCTBEHHOM KO-
olepaly» OrOPOIHIYECKNE U CaflOBOJUeCKIe TOTPEOUTEebCKIIe KOOIIepaTyBbl OTHECEHDI K
YJICITy CENTbCKOXO03A1CTBEHHBIX KOOIIEPATUBOB, IeATeIbHOCTh KOTOPBIX HAIIpaB/IeHa Ha OKa3a-
HIle KOMIUIEKCa YCIIYT 110 IPOU3BOACTBY, epepaboTKe U COBITY IPOLYKILIMY paCTEHUEBOCTBA.

Oco6y10 3HAYMMOCTb MPUOOPETAIOT MEePEXOHbIE MOMTOKEHNs, IPeTyCMOTPEHHBIE B 3a-
KoHompoekTe N 465407-6 (cT. 20). Tak, [IpaButenbctBoM Poccuiickoit Pepepanyn o pAxy
0c000 IIeHHBIX 3eMe/Ib U30paH II0AXO0f, 3aK/TI0YalOIVIICSA B IPU3HAHUM TaK/X 3eMe/Ib HOBBI-
MM BUJIJaMI TepPUTOPUAIbHBIX 30H M/IM OIpefieleHHbIX TeppuTopuil. Tak, Hanpumep, 4. 10
cT. 20 3akoHOIpoeKkTa Ne 465407-6 mpeycMaTpUBAaET, ITO I'PAHNUIIBI 3eMeJIb JIECHOTO POH[A 1
TPaHNUIIBI 3eMe/Ib 0C000 OXpaHAEMBIX IPUPOSHBIX TEPPUTOPUIL ABJIAIOTCA, COOTBETCTBEHHO,
TpaHMI[aMU JIECHOTO POHJA U 0C060 OXpaHAEMBIX IPUPOIHBIX TeppuTopuit. Takum o6pasom,
IIepecMOTp paHee IPUHATHIX JOKYMEHTOB 1 YTBeP>K/IeH/e HOBBIX JOKYMEHTOB, yCTaHAB/IMBa-
IOLIVX TPAaHUIIBI 3eMe/Ib JIECHOTO (OHJIA I 3eMeJIb 0C000 OXpaHAeMbIX IPUPONHBIX TePPUTO-
puit, He TpebyeTcs.
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OnHako mpu ompefe/ieHNN CYAbObI TeppPUTOPUIL, TIPeIHA3HAYEHHBIX I/IsI BEIEHNUs Cafio-
BOJICTBA U oropopHudecTBa, [IpaBurtenpctBo Poccnitickoit Pepeparuu BoIOpano MHOM MTOJ-
xop. Tak, 4. 10 cT. 20 3aKOHOIIPOEKTa MTPelyCMaTPMBAET, YTO 3eMe/IbHbIe YYACTKH, IPEOCTaB-
JIeHHBIE CaJIlOBOJYECKIM U OTOPOIHIYECKIIM HEKOMMEPUECKIM 0ObefUHEHNAM TPKIAH IS
CaJIOBOJICTBA M OTOPOJHMYECTBA, BKIIOYAIOTCA B TEPPUTOPUAIbHBIE 30HBI OTOPOJHMYECTBA
" caJioBOZICTBA. TakuM 06pa3oM, 3eMe/IbHbIE YYaCTKY, IIPEJOCTaBIeHHbIE CaJlOBOUECKIM U
OTOPOJHNYECKIM HEKOMMEpPUECKUM O0BeIMHEHISIM IPaXX/jaH, He IPUSHAIOTCS 30HAMIU Oro-
POZHIYECTBA M1 CaJJOBOJCTBA, a BKIIOYAIOTCA B COCTAB TaKVUX 30H. ITO IOTpedyeT BHECEHNUA
M3MEHEHUIT B yTBEP)KCHHbIE Ha TePPUTOPUM MYHUIIMIIATbHBIX 06pa3oBaHMIl IPaBIUIA 3eM-
TIeTIO/Ib30BAHMA 1 3aCTPOJIKY B TIOPsAJiKe, TpegycMoTpeHHoM [pK P®.

Henb3s He OTMETUTD, 4TO B COOTBeTCTBMM C II. 20 4. 1 cT. 14, 11. 26 4. 1 cT. 16 PefepanbHOro
3aKoHa OT 6 OKTAOPs 2003 1. Ne 131-D3 «O6 001Mx NPUHIMIIAX OPraHU3aLNMM MECTHOTO Ca-
MoynpasieHns B Poccurickoit @egepanum»'! yTBep)x/jeHne IpaBiI 3eM/IeTI0/Ib30BAHNA I 3a-
CTPOVIKY ABIAETCSA BOIIPOCOM MECTHOTO 3HaYeHNA IIOCE/IEHNII ¥ TOPOICKUX OKPYToB. B cBA3u
C pellIeHNeM STOTO BOIIPOCa Y TAKMX MYHUIIUITATbHBIX 00pa30BaHMUIT BOSHUKAIOT PACXOIHbIE
o6s13aTenbcTBA MeCTHBIX 60mKeToB (cT. 86 BromxetHoro komekca Poccuiickoit @epepanyn).
B cBA3M ¢ TOBCeMECTHOI HEJOCTATOYHOCTHIO TEHEKHBIX CPEfICTB MECTHBIX OI0/PKETOB B 00'b-
eMax, HeoOXO/IIMBIX JUIs HaJJIeKAIllero BBIIOTHEHUs 0053aTe/bCTB 110 PEelIeHNI0 BOIIPOCOB
MECTHOTO 3HaueHMs1, IEPCIEKTNBA Pealn3aluy TAKUX HOPM AB/IAETCSA COMHUTENbHOIA.

Tocymapcrennas JJlyma 19 mapra 2014 1. B IepBOM YTeHMM IIPUHATA BHeCEHHBIN [IpaBn-
tenbcTBOM Poccniickoit @epepannn npoekt degepanbHOro 3akoHa Ne 444365-6 «O BHeceHNUN
n3MeHeHN! B 3eMenbHbIlN Kofekc Poccuiickoit Defepaiiun u OTAeNbHbIE 3aKOHOAATE/TbHbIE
axTel Poccuiickoit defepaniny B 4aCcTU COBEPIIEHCTBOBAHMA IOPANKA NMPEOCTABIEHNA 3€-
MEJIbHBIX YYaCTKOB, HAXONAIINXCSA B TOCYJAPCTBEHHO WV MYHMIMIIAIBHON COOCTBEHHO-
cTi» (manmee — 3aKOHOMPOEKT N 444365-6). JlaHHBIN 3aKOHOIIPOEKT HAIpaBJIeH Ha yCTpa-
HeHUe MHOTOYMCIEHHBIX IPO0eIoB, CYLIeCTBYIOIIMX B HACTOsANIee BpeMsA B 3eMeIbHOM
3aKoHofjaTenbcTBe Poccuiickoit Pefepanun, uckmodenne kommusuii Mexay 3K PO u otnens-
HBIMH (eflepaIbHBIMI 3aKOHAMI, a TAK)Ke Ha IIOBBIIICHNE [IPO3PATHOCT IIPOLjecca YIIpas-
JIeHNS 3eMeTIbHBIMI pecypcamu B 1efioM. Kpome Toro, mpenmaraemMple 3aKOHOIIPOEKTOM 13-
MeHEHMA HaIlpaBJIeHbl Ha COBEPIIEHCTBOBaHME IIOPs/IKa 00pa3oBaHNUSA 3eMeIbHBIX YIaCTKOB,
HAXOMAIINXCS B TOCYAAPCTBEHHON WM MyHULIUIIATbHO COOCTBEHHOCTIL.

B yacTHOCTHM, B COOTBETCTBUM C NPOEKTUpyeMbIMU M3MeHeHusAMn ct. 11 3K PO, ct. 32
3akoHa Ne 66-D3 06pas3oBaHIe 3eMe/TbHbBIX YYaCTKOB U3 3eMEeTbHOTO yYacTKa, IPeoCTaB/IeH-
HOTO HEKOMMepPUYeCKIM 00beINHEeHNAM ITPaXK/iaH /sl BefeHNs CaZloBOACTBA WM OTOPOIHI-
JecTBa MO0 IPUAMIECKIM JINI[AM JIsl BeeHNs JATHOTO XO3SIIICTBA, IIPE//IaraeTCsl OCYIeCT-
BJIATD UCK/TIOYUTENBHO Ha OCHOBAHMM IIPOEKTA MEXXEBAHNUA TEPPUTOPUM, @ 3aCTPOIIKY TaKUX
3eMe/IbHbIX YYaCTKOB — Ha OCHOBAHUY IIPOEKTA IVIAHMPOBKY TEPPUTOPHM, IOATOTOBIEHHOTO
U YTBEPXKAEHHOTO B IOpAAKe, mpegycMoTpeHHoM IpK PO. Cregyer oT™MeTHTD, YTO B HACTO-
sAlllee BpeMs B COOTBETCTBUM CO CT. 32-34 3akoHa Ne 66-P3 u 1. 4 cT. 11 3K PO 3acTpoiika u
06pasoBaHNe 3eMeTbHBIX YIACTKOB HA TEPPUTOPUY CATOBOLIECKIUX, OTOPOTHIUUECKIX 1 [jad-
HBIX HeKOMMePYeCKIX 00beINHEHNIT IPaK/JaH OCYLIeCTB/IATCA B COOTBETCTBIUM € IPOEKTOM
OpraHM3alVM U 3aCTPONKM TEPPUTOPUM TaKMX 0ObenuHeHMil. BmMecTe ¢ TeM Takoit Bz rpa-
mocTpouTenbHol fokymeHTanuu B IpK P® e mpepycmarpubaeTcs.

He cny4aiiHol1 ABNIAETCA OTOBOPKA, YTO 3€MENbHbIE YIACTKM, IPeNHAa3HAYEHHbIE [T Befie-
HMA JAYHOTO XO3AICTBA IPEIOCTABIAIOTCA He TOMBKO JauHbIM HeKOMMepPUecKuM 0bbeiyHe-
HUAM TPaK[JaH, HO U MHBIM IOPUMYECKMM JIMIIaM, TIOCKOJIbKY 3aKOHOIIPOeKT Ne 444365-D3

1 C3 P®D. 2003. Ne 40. Cr. 3822; 2005. Ne 1. Cr. 17; 2007. Ne 21. Cr. 2455; 2007. Ne 25. Cr. 2977; 2011. Ne 30.
Cr. 45725 2011. Ne 30 (. 1) . Cr. 4590; 2011. Ne 30. Cr. 4591; 2011. Ne 49. Cr. 7015; 2012. Ne 26. Cr. 3446.
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IIpefycMaTpyBaeT HOBBIN MOPANOK IPEefOCTaBIeHN 3eMeIbHBIX YYACTKOB IOPUAMYECKIM
NNUIIAM JIS BefleHUsA JIaYHOTO XO3AMCTBAa, a MMEHHO, IMpeJoCTaBlIeHNe UCKIIOYNTENbHO 10
pesynbTaTaM ayKuMoHa (B OT/IMYME OT CafOBORYECKUMX M OTOPOZHMYECKMX HEKOMMepdue-
CKMX OO'BeMHEHNIT IPAXK/aH, KOTOPBIM 3€MeJIbHbIE YYaCTKI IIPEIaraeTcsi MpefoCTaB/sTh
6e3 IIpoBefeHNsT TOProB Ha IpaBe 6e3BO3Me3JHOIO MONb30BaHMA Ha IIepIof, paspaboTKu U
YTBepXK/IeH!Us] JOKYMEHTALMM 110 IUIAHUPOBKe Teppuropun). IIpn atom ob6pasoBaHHbBIe ca-
JIOBBIE, OTOPOJHBIE U JAYHBIE 3eMe/IbHbIE YIaCTKIL IPEJIAraeTCs IIPEFOCTABIIAT B COOCTBEH-
HOCTD WJIN B Ap€H/y YleHaM CaJJ0BOYECKIX, OTOPOJHNYECKNX VU JAYHbIX HEKOMMEPUECKUX
006 beRMHEeHNIT TPAXK/IAH, a 3eMe/IbHbIe YIaCTKI, OTHOCSIINECS K MMYIIECTBY OOIIero IMob30-
BaHUsI, B COOCTBEHHOCTD OECIUIATHO TAKUM OObEIVHEHMSIM KaK IOPUINIECKIM JINI[AM.

Heo6xonyumMocTb M3MeHeHVsI TOpsAAKa IPefOCTaB/IeHIsI CaZloBBIX, OTOPOIHBIX 1 JAYHBIX 3e-
MeJIbHBIX Y4aCTKOB OOYCTIOB/IEHA TeM, YTO CYIIECTBYIOLNIT OPSOK IIPETOCTAB/ICHNs TaKIX 3e-
Me/IbHbIX YYaCTKOB, IIPEyCMOTPEeHHbIN 1. 4 cT. 14 3akoHa Ne 66-P3 He coorBercTByeT 3K PO
U SIBJIACTCA IPAKTIIECKV HEPUMEHMMBIM Ha mpakTike. O6 3TOM CBUAETENbCTBYIOT MHOTOUMC-
JICHHbIE Pa3bsICHEHNST OPTAHOB FOCYAAPCTBEHHOI BIIACTI ' M CIIOKMBLIASICS CymeOHas mpakTmka’.

3axoHOIpoeKT Ne 444365-D3 npeparaeT TakKe yPeTryInpoBaTh IMOPALOK IIPefoCTaBIe-
HIA CaJIOBBIX, OTOPOJHBIX U JAYHBIX 3€MebHBIX YIaCTKOB IpakflaHaM, He ABJIAIOIMMCA YJle-
HAMH Ca[JOBOIYECKIX, OTOPOTHIIECKIX 1 JATHBIX HEKOMMeEPUeCKIX 00 beguHennit. B Hacro-
sAlIee BpeMsA I Lieleil IpuobpeTeHNs caJoBOr0, OTOPOJHOTO I JAYHOTO 3eMe/IbHOTO yYacTKa
HeOOXOMMO CTaTh YIEHOM CaJOBOLYECKOr0, OTOPOIHMYECKOrO MM Ja4HOTO HEeKOMMepuye-
CKOTO 00'beMHEH NS TPX/AH, a TAKXKe OBITh BKIIOUEHHBIM B CIIMICOK HY)XIAIOIINXCS B TIOTTY-
YEHWM CaJI0BOTO, OTOPOJHOTO W/IU JAYHOTO 3€METbHOTO y4acTKa.

Taxoi mogxoy AB/IAETCA HE COBCEM COCTOSITENbHBIM, IOCKONbKY, Kak oTMeTn KoHcTnty-
unonHsit Cyn Poccniickoit ®enepanun B [loctanosnernn ot 3 anpena 1998 . Ne 10-1I1 «ITo
[ely O IIPOBEePKe KOHCTUTYLMOHHOCTY ITYHKTOB 1, 2 1 4 ctaTby 32 U IIYHKTOB 2 1 3 cTaThu 49
DepepanbHOro 3akoHa oT 15 uroHs 1996 roga «O ToBapuiecTBax COOCTBEHHIKOB >KUIbs» B
cBA3U ¢ 3anpocoM COBETCKOT0 palloHHOTO cyfia ropona OMcka»', 3 cMbIC/Ia 11 COfep KaHIA
4. 2 cT. 30 Koncturyunn Poccuiickoit @enepariuy BbITEKaeT HEBO3MOXKHOCTD IPUHYKAEHA K
BCTYIUICHHMIO B KaKoe-/160 oObefuHeHye iy npeObiBaHmio B HeM. JI060e oObenuHeHne, ero
CTPYKTYpa I OpraHM3aLMOHHO-IIPaBOBbIe (POPMBI YIIpaBIeHNS MM [JO/DKHBI ObITh OCHOBAHBI Ha
JIMYHON MHULIMATYUBE, TOOPOBOIBHOM BOJEM3bSABIEHUN 1, CIE[OBATENbHO, HA JOOPOBOITBHOM
YJIEHCTBE B TAaKOM 00BbemyHeHnI. TaM jke OTMedeHO, YTO IprobpeTeHNue MpaBa COOCTBEHHO-
CTM Ha MIMYILECTBO HE MOXKET OBITb ITOCTAB/ICHO B 3aBMCUMOCTD OT WIEHCTBA B KAKOM-TI60
obbenmHeHNN. 3aKOHOTIPOeKT Ne 444365-6 mpeparaeT YCTAaHOBUTD, YTO IPENOCTaBIEHNE
OTOPOJHBIX 3eMeNbHBIX YYaCTKOB IPaKIaHaM OCYLIECTB/IAETCA B apeHAy 6e3 IpoBefeHNs
TOProB CPOKOM He 6ostee ueM Ha Tpu roja (moar. 20 1. 2 mpoekTtupyemoii cT. 39° 3K PO).

Heckonpko MHONM MOPANOK NPERyCMaTpPUBAETCA [JIA IPENOCTaBIe€HNUA TpaKJaHaM ca-
TOBBIX ¥ AYHBIX 3eMeIbHBIX y4acTKOB. IIpoektupyemas ct. 39'® 3K PO npenycmarpusaer,
4TO TPXKJAHNH, 3aMHTEPECOBAHHbIN B IPEJOCTABICHIN TAKOIO 3eMeIbHOrO y4acTKa 06pa-
IIaeTcsA C 3asABJIeHNEM B YIIOTHOMOYEHHDIN Ha PAacHopsDKeHNe 3eMe/TbHBIM yYacTKOM OpTraH
TOCYHAPCTBEHHOJ BJIACTM MIM OPTaH MECTHOIO CaMOYIIpaB/IeHN:, KOTOPBI obecrednBaer
OITyO/IMKOBaHNE U3BEIIEHNs O IIPEOCTABIeHI 3eMebHOTO YYaCTKa I YKa3aHHbIX Iieteit
B CPeACTBaX MaccoBOM MHpOpManuy U B MHPOPMAIVOHHO-TeIeKOMMYHIKALIVIOHHON CeTn

2 Cm., Hamp., mrcbMa MUHMCTEPCTBA SKOHOMIIECKOTo pasButus Poccuiickoit Oemepariyu oT 22 MIOHS
2011 r. Ne OT-]123-148 u ot 18 aBrycta 2011 . Ne [123-3492 // CIIC «Koncynbrant ITmoc».

13 CM., Harp., onpeneneHust Beiciero Apourpaxktoro Cyna Poccuiickoit denepatiny ot 2 UIojst
2012 & Ne BAC-5309/12, ot 5 utonst 2012 . Ne BAC-5355/12 // CI1C «KoncynbranT [10c».

4 C3 PD. 1998. Ne 15. Cr. 1794.
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VuTtepHet. B cnydae ecny B mepMOZ TaKOro ONMyONMMKOBAaHMSA IOCTYIMIN 3asBIE€HMS MHBIX
IpaXk/laH, 3a/lHTEPECOBAHHbIX B IIPEOCTAB/IEHNY YKa3aHHOTO 3€Me/IbHOTO yYacTKa, TAaKOM 3e-
MEJIbHBIX YYaCTOK JOJ/DKEH OBITh IPeNOCTaB/IeH COOTBETCTBYIOIVIM OpraHOM IOCYAapCTBeH-
HOJI BJIACTM WJIM OPraHOM MECTHOTO CaMOYIIPaB/IeHNUS B COOCTBEHHOCTb VIV B apeHAY IO
pesynbTaTaM ayKIMOHA, a TP OTCYTCTBUM 3asBIEHNIA MHBIX JINI 3eME/IbHBIN Y9aCTOK IIPENO-
CTaBJIAeTCA IPAKIAHIHY, IepBOHAYAIBHO 0OPaTUBIIEMYCA C 3asIBJICHIEM O IIPeIOCTaB/ICHNNI
3eMe/IbHOTO y4acTKa. TakuM 06pa3oM, [is pefoCTaBIeHNsI CAfOBbIX 1 JAaYHbIX 3eMeIbHBIX
Y4YacCTKOB TpaKJjaHaM, He AB/AIOIIMMCS YWIEHAMM Ca/JOBOJYECKMX U JAYHBIX HEKOMMEPYECKUX
00BeIMHEHNIT TPAXK/IaH, IPEIaraeTcs1 yCTAHOBUTB IIOPSI0K, BO MHOTOM CXOXWIT C ITOPSIAKOM
IIpeJOCTaBIEHN 3€MEIbHBIX YYACTKOB IS MHVBUYaJIbHOIO XVINIHOTO CTPOUTENbCTBA,
IIpeyCMOTPEHHBII IeiicTBYomyMY nonoxeHyAMu ct. 30' 3K PO.

Henb3sa He OTMETUTD, YTO 3aKOHOIPOEKT N2 444365-6 paspeliaer psfi BOIPOCOB, UMEIO-
LIMX BaKHOE COLMAIbHOE 3HAYEHME, B TOM 4MCIIE, CBA3AHHBIX C IIPEIOCTaBIEHMEM Ca/JOBBIX
U JAYHBIX 3€Me/TbHBIX YYAaCTKOB JbIOTHBIM KaTeropmsaM rpaxjaH. Tak, Hanpumep, moai. 14
11. 2 mpoexTrpyemoii cT. 39° 3K PO ycranaBimBaeT BO3MOXHOCTD IPUOOPETEHNA IPpakiaHa-
MM, UMEIOLVIMI IIEPBOOYEPESHOE UM BHEOUYEPEHOE IIPABO HA NPENOCTAB/IEHNE 3€MENIbHbIX
Y9acTKOB (B TOM 4ICIIe, CafJOBbIX I JAYHBIX), IIOJIyYNTh TAKNe 3eMe/bHbIe YIacTKI 6e3 mpoBe-
[eHNs TOProB (HampuMep, MHBAJI/IBI ¥ CEMbU, IMEIOLINE B CBOEM COCTaBe MHBAINIOB, B CO-
OTBETCTBUM CO CT. 17 DefepanbHOro 3akoHa ot 24 HosA6ps 1995 1. Ne 181-D3 «O cornyanbHOI
3amyTe nHBaA0B B Poccuiickoit Pemeparmm»'®).

ITpoexTupyemble B 3aKoHONpoeKkTe Ne 444365-6 m3meHenus PefepanbHOro 3aKOHa OT
25 okTs6ps 2001 . Ne 137-®3 «O BBemeHnnu B feiicTBMe 3eMenbHOro Kopekca Poccumiickoit
Depepaunn»'® HampaB/IeHbl Ha paspelleHue BOIPOCA, KOTOPBIN MOPOXK/AET OTPOMHOE KO-
JIMYeCTBO KOHQIMKTOB U CYAeOHBIX IIPOLIECCOB MEXAY WICHAMN Ca[J0BOSYECKIX, OTOPOSHI-
YeCKMX U auyHBIX HEKOMMepPYeCKMX 0ObefIHeHMII TPaXaH ¢ OpraHaMy roCyLapCTBEHHOI
B/IACTM V/IM OPraHaMM MECTHOTO CAMOYIIPAB/IEHNS [0 BOIPOCY OeCIUIaTHON MPUBATHU3ALINN
CafIOBBIX, OTOPOJIHBIX M JIAYHBIX 3€Me/TbHBIX YYaCTKOB B COOTBETCTBMM C II. 4 CT. 28 3aKOHa
Ne 66-@3. 3akoHOmpoeKT Ne 444365-6 mpenaraeT yCTaHOBUTD, YTO TAKOE IIPABO MOXKET ObITH
peanu30BaHO YIEHOM CaJJ0BOJYECKOIO, OTOPOAHMYECKOIO MM JJAYHOIO HEKOMMEPYECKOIO
00beIHEHNS HE3aBICYIMO OT JaThl BCTYIUIEHVSI B YIEHBI TAKOTO OOBEMHEHN.

[TopBops uTOr MpOaHANM3MPOBAHHBIM II0/IOKEHUAM 3aKOHOAATe/TbHBIX MHULIMATUB [Ipa-
BuTenbcTBa Poccuiickoit Pefepanyi, ciefyeT OTMETUTD, YTO, AeiiCTBUTEIbHO, K HACTOSAIEMY
MOMEHTY 3aKOHOJJaTe/IbCTBO, PETYNMPYIOLee 3eMe/IbHbIe OTHOIIEHNA C y4acTUeM CaJoBOf-
YeCKMX, OTOPOSHNIECKNX Y HAYHBIX HEKOMMEPUYECKUX 00beANMHEHNAX IPaKAAH I UX YICHOB,
0CTPO HYX/JAeTCsI B CHCTEMATU3ALNN U MOfepHU3aryi. [laHHas 3a/iada MOXKeT ObITh peleHa
TOJIbKO ITyTeéM IPUHATUA HOBBIX 3aKOHOJIATENIbHBIX aKTOB, KOTOPbIE HE TONTbKO HaIlPaBJ/I€HbI
Ha KOMIIJIEKCHO€ pelileHIe IpobreM B HaHHOI cdepe, a, BOSMOXKHO, KOHIIENTYaIbHO IIepe-
CMaTPUBAIOT IOAXOMIbI K PETYIMPOBAHNUIO OT/IENTbHBIX BOIIPOCOB, CBA3AHHBIX C BEICHUEM Ca-
TOBOJICTBA, OTOPOJHNYECTBA U JAYHOTO XO3AMCTBA.

BmecTe ¢ TeM coBpeMeHHbIe YCTIOBYSI PasBUTHA 00LeCcTBa M TOCYAAPCTBA TAKKe TPeOyIoT,
9TOOBI TaKye 3aKOHBI HE TOMIBKO PelIay CYIeCTBYIOLye IIPOOIeMbl CafjOBOJIOB, OTOPOSHII-
KOB 1 JJaYHUKOB, HO U CTaJI¥l OCHOBOJI pa3BUTNA U TIOBBIIIEHNA TPAaBOBOJ KyIbTYPbI IpaXk/laH
Poccuiickoit @epepanyn mpu GopMUpPOBAHNY OTHOLIEHNMII II0 COBMECTHOMY YIIPaBIeHIIO He-
ABIDKMMOCTBI0. OHAKO Ha BOIIPOC, OYAYT /M PelLIeHbl 3TN 3aadll 3aKOHOMIATEeIbHOM 1 UC-
TTOJTHUTENBHON B/IaCTbI0, CMOTYT JiaTh TOJIBKO PE3Y/IbTaThl peann3aly MpejIaraeéMblX HOBO-
BBEJIEHMIT Ha IIPAKTUKE.

15 C3 PD. 1995. Ne 48. Cr. 4563.
16 C3 P®. 2001. Ne 44. Cr. 4148.
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Abstract

The article features the drafts of federal laws submitted to the State Duma by the Russian Federation Gov-
ernment. These drafts aim to develop legal regulation of land relations in gardening, vegetable gardening
and cottage economy. The author focuses on improving legislative regulation of land relations in gardening
set in the Russian Federation President State of the Nation address of December 12/2013, instructions of the
Russian Federation President, Conception of the Development of Civil Legislation prepared under the Rus-
sian Federation President Decree On Improving the Russian Federation Civil Code, the Russian Federation
Constitutional Court judicial acts and recommendations developed by the State Duma. The paper examines
the problems of implementing the judicial acts of the Russian Federation Constitutional Court recognized
contradicting the Russian Federation Constitution provisions of the Federal law On Gardening and Cottage
noncommercial Associations of Citizens as to the ban on registering citizens in their location in the dwell-
ing facilities situated on gardening plots including in terms of the Russian Federation Government bill On
Amending the Federal Law On On Gardening and Cottage noncommercial Associations of Citizens. Special
attention is given to the bill of federal law no. 465407-6 On amending the Russian Federation Land Code as
to classifying lands into the categories under territorial zoning aimed to eliminate one of the key institutions
of land legislation, i.e. dividing lands according to the purpose into categories. The author has conducted a
detailed analysis of consequences of this elimination for farmers and cottage owners. An extensive part of
the article is devoted to the analysis of provisions no. 465407-6 On amending the Russian Federation Land
Code and the Russian Federation legislative acts as to improving the order of providing land plots belong-
ing to state or municipalities which will reconsider the order of allocating land plots for gardening. Besides,
the author exposes the disadvantages of the current legal regulation of in this area and shows the ways of
improving the Russian Federation Land Code proposed by the Russian Federation Government.
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B criopax npv B3biCKaHUX B3HOCOB
CO CBOMX 4YJIEHOB
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AHHOTaUMA

B cTatbe paccmaTpuBaloTcA 0COHEHHOCTU NPaBOOTHOLLEHMUIA NO yniarte B3HOCOB YfieHamy camoperynu-
pyeMbIX OpraHu3auui B CTpoutenbHon cchepe. B paboTte npoaHanmanpoBaHbl CyaebHble akTbl, B KOTOPbIX
AaHa KBanuukaumAa OTHOLEHU NO ynnaTe B3HOCOB. YCTaHOBMEHO, YTO nogasnAtoliee 60bLNMHCTBO
CyOOB CHMTAIOT CNOP O B3bICKAHNM B3HOCOB KOPMNOPaTUBHBLIM MO ABYM NpuynHam: 1) oH BO3HMKaeT B cde-
pe ynpaBfieHnA HEKOMMEPYECKMM NapTHEPCTBOM; 2) B3HOC yNiaynBaeTCA Ha OCHOBAHWM yCTaBa, a He Ha
OCHOBaHUM XO3ANCTBEHHbIX A0rosopos. ABTOp He CHMUTaeT OTHOLWEeHUA No ynjaTte B3HOCOB KoprnopaTtue-
HbiMW. KoprnopaTyBHbIMUY, MO €e MHEHWIO, ABNAKOTCA NLLb T€ NMPaBOOTHOLIEHWA, KOTOPbIE OMOCPeayHoT:
1) y4acTtue B IOpMANYHECKOM NULE 1 2) yripaBneHne IopuanyecKuM Imuom, He3aBMcnMo oT TOro, ABNAETCA
OHO KOMMEepPYecKon opraHm3auuen unu Het. MNog npaBoM y4acTvA aBTOP NMOHMMAaET abCcontoTHOEe Npaso
y4YacTHUKa Kopropaummn Ha Takoe BONMEU3bABNEHNE, KOTOPOe MOXET oKasaTb BNMAHWE Ha Boneobpaso-
BaHWe camoii kopriopauuu. [paBom ynpasneHvaA npeanaraeTca cumTarb abCcontoTHOe NpaBo Kopropauum,
Bblpa)aloLeecA B BO3MOXHOCTU COBEPLUEHVA €10 TAKOro akTa BONEU3bABMNEHNA, KOTOPbIN OCHOBaH Ha
Hajnexatlem Boneobpas3oBaHUM 1 BrieHeT COOTBETCTBYOLME NPaBOBbIe NOCNEACcTBUA. Mo MHeHUo aB-
Topa, abCcontoTHbIE KOPNOPATUBHbIE NPaBa 3aLMLLAIOTCA KOCBEHHO — MyTeM BOCCTaHOBNEHWA HapyLUeH-
HbIX MpaB nx HOcUTenen B OTHOCUTENbHbIX NpaBOOTHOLLEHUAX. B cBA3W C U3NOXEHHbIM aBTOp nonaraer,
4YTO TpeboBaHMe camoperynmpyemon opraHnsauum o6 ynnare B3HoCa He MOXeT OblTb OTHECEHO K Mnpes-
MeTy KOpNopaTUBHOIO CMopa, NMOCKOSbKY HEUCMONMHEHME YTEHOM CBOEN 06A3aHHOCTM He HapyLlaeT npasa
opraHusaumm CCbOpMVIpOBaTb CBOIO BOJHO U N3bABUTb €e B OTHOLWIEHNAX C TPeTbUMN Nnuamn. B cBA3n ¢
3TUM Npu paccMOTpeHUn gen O B3bICKaHMM BSHOCOB CaMoperyfimpyemble opraHn3aunn He Hy>XgaroTcA B
[OMNONHUTENbHON NPaBOBOW 3alumMTe, NPEAOCTaBNAEMON YHaCcTHMKaM KOPNopaTMBHbIX CMOPOB apbuTpax-
HbIM npoueccyasibHbIM 3aKOHOO4ATEeSIbCTBOM. npaBOOTHOLIJeHI/IH no ynnare B3HOCOB HOCAT BO3M93,D,HbIl7I
XapakTep v npeanonaraioT 06A3aHHOCTb CaMOPEryIMpyemoit opraHm3aLumm okasaTb YCnyru CBOEMyY YIIEHY,
1 06A3aHHOCTb YieHa ynnaTuTb CamoperynmnpyemMor opraHu3aLmm 3a 3To COOTBETCTBYOLLEE BO3HArpax-
neHuve (B Buge B3Hoca). B cnyyae ecnu npegmeTt o6A3aTenbCTBa MEX Ay camMOperynMpyeMon opraHsa-
uwe|7| N ee 4ieHOM B yCTaBe U UHbIX OOKYMEeHTax He onpenesrieH n gokasartesibCTBa BbINONTHEHNA camope-
rynmpyemMon opraHu3aumen cBonx 06A3aHHOCTEN OTCYTCTBYIOT, MpaBa CaMoperynmpyemMon opraHM3aumm
He MOryT CUMTaTbCA HapyLWeHHbIMU 1 ee TpeboBaHve 06 ynnaTe B3HOCA He NOASIEXMUT YA0BIETBOPEHMIO.

KnrouyeBble cnosa

camoperynupyemas opraHu3auus, B3HOChI, KOPNopaTUBHbIE OTHOLIEHWA, KOPMOPAaTMBHbIA CMOp, NpaBo
y4acTus, NpaBo ynpaBneHun
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K Hacrosmemy BpeMeHM CyflaMM PacCMOTPEHO HECKOJIbKO COTEeH Jefl, MCTI[aMM IO KO-
TOPBIM BBICTYIIW/IM CaMOpery/lIupyeMble OPTaHU3ALNY, @ OTBETUNKAMU — CYOBEKTHI Hpef-
IPUHUMATENbCKOI [IeATeTbHOCT, BBIIOTHAIOLINE TIPOEKTHBIE MU U3BICKATeNbCKIe PabOoTHI,
OCYIIECTBIIAIONIVE CTPOUTENbCTBO, PEKOHCTPYKIINIO, KAIMTA/IbHBI PeMOHT 00beKTOB KaIll-
TaJIbHOTO CTpOnTENbCTBA. [TofaBIsiolee OOBIINHCTBO fle/l CBSI3aHO C B3BICKAaHVEM CAMOPery-
NMPyeMbIMI OPTAHU3AIVAMMI C YKa3aHHBIX JINIL WIEHCKMX B3HOCOB. PaccMarpuBas fiena, cyyibl
10-Pa3HOMY KBa/IMUIMPOBAIU CIOP O B3BICKAaHVM B3HOCOB: B HEKOTOPBIX CYHeOHBIX aKTax
UMEIOTCA YKa3aHMA, YTO CIIOP ABJAETCA KOPIOPATUBHBIM', HEKOTOPbIE CYAbI PaCCMaTPUBAIOT
ero B IOPSAJKe YIPOLIEHHOTO IIPOM3BOACTBA (2 3HAYUT, HE CUMTAIOT KOPIOPATUBHBIM)?, HO
OO/BIINMHCTBO CYAOB BOOOIIe BO3AEPXKMBAETCS OT KBAMMUKALUI CIIOPA’, OrPAaHNYINBASICh
CCBITIKaMy Ha HOPMBI CT. 6 PemepanbHoro 3akoHa ot 1 gexabps 2007 r. Ne315-D3* u Ipago-
cTpouTenbHOro Kopiekca Poccuiickoit Gegepanyn’.

[TpuMenssa HOpMBI I71. 28.1 ApOUTpa’kHOro IIpolLeccyanbHOro Kofiekca Poccuiickoit ®e-
nepanun (ganee — AITK P®)° k criopam 0 B3bICKaHIM B3HOCOB, CY/IbI YKa3bIBa/IN, YTO B3HO-

! Cm., Hamp.: IToctanos/enye [leBATOr0 apOUTPasKHOTO AIeUIALMOHHOrO Cya ot 29 mMapra 2013 . 1o fery
Ne A40-171767/12-134-1344, Onpenenenne Ap6urpaxHoro cyga I. Mocksbl ot 7 mioHsA 2013 . o ey Ne A40-
46618/13, Onpenenerne ApburpaxHoro cyaa r. Mockssr ot 21 despars 2013 r. o gery NeA40-171767/2012-134-
1344, Onpepenenne Apburpaxsoro cysa KpacHospckoro xpas ot 11 depains 2013 1. rmo memy Ne A33-19470/2012,
Ormpepenenne Ap6urpaxuoro cyga Hinkeropozckoit obmactu ot 5 anperst 2013 . mo germy Ne A-43-4948/2013,
Omnpenenenne Ap6burpaxsoro cyga Kpacrospckoro kpas ot 11 ¢despana 2013 . mo gemy Ne A33-141/2013.
O KOpHOpaTMBHON INPUPOfie CIOpa O B3BICKAHMM B3HOCOB MHBIMM CaMOPETrYIMPYEMbIMM OpraHM3aLAMU
(B 0067macTy SHEpreTUYECKOro oOC/IeNOBaHIA) TOBOPUTCS Taioke: IlocraHoBieHne Broporo ap6urpaxxHoro
aIe/UIALMOHHOrO Cyfja oT 17 okTs16pst 2012 1. mmo memy Ne A82-6271/2012, ITocranoserne [leBsATOro apOuTpasKHOTo
aIe/IIALIOHHOTO Cy/ia OT 23 okTA6psA 2012 1. Ne A40-84492/12-22-814 // URL: http://kad.arbitr.ru/

? Cm., Hamp.: Pemenne Apburpaxsoro cyna Benropopckoit obmactu or 15 mas 2013 1. mo ey Ne A08-
1355/2013(Y), Pemenne Apburpaxuoro cyma Pecry6mukn Tatapcran or 30 ampens 2013 r. mo pemy Ne A65-
4235/2013, Pemenne Apburpaxuoro cyga Hipkeropopckoit obmactu ot 6 ¢espans 2013 1. mo memy Ne A43-
32807/2012, Pemenne Apburpaxnoro cyma Kemeposckoit obmactu or 29 ampensa 2013 r. mo pemy Ne A43-
32807/2012, Pemrennte Ap6utpakHoro cyna berropopckoit obmacty ot 22 mapra 2013 1. 1o gey Ne A08-430/2013,
Pemenne Ap6urpaxnoro cyga Vpkyrckoit obmactu or 27 mas 2013 . mo gemy Ne A19-2135/2013, Penrenue
Apburpaxsoro cyga r. Mockssl ot 25 anpens 2013 1. mo geny Ne A40-18935/13, Pemenne Ap6utpaxkHOro
cyna CsepioBckoit obmactu ot 28 siHBaps 2013 1. o ey Ne A60-47744/2012, Penrenne Ap61UTpaXkHOro cyna
YessibuHckoit obmactu ot 19 anpens 2013 r. mo gemy Ne A76-2644/2013 n mp. Kax HekopHopaTuBHBL Ciop o
B3BICKAHNMM B3HOCOB MHBIX CaMOPETY/INPYeMbIX OpraHusarmii (B 061acTu SHepreTUueckoro oOCIeoBaHuA 1
00 beANHAIOINX aPOUTPAXKHBIX YIPAB/IAIONMINX) KBamuduuuposaH: Ilocranosnerne Tpetbero Ap6uTpakxHOro
aIle/UIALIMOHHOTO Cyfia oT 21 AHBaps 2011 1. 1o gemy Ne A74-2643/2010, [TocTanosnenne TpeTbero ApouTpakxHOro
AMe/UIALMOHHOTO Cyfa oT 11 okTs16ps 2010 r. o ey Ne A33-9957/2010, OmpeneneHne ApOUTpasKHOTO CyAa
TTensenckoii obmacty ot 26 HoAGpa 2012 1. mo ey Ne A49-9213/2012, ocraBneHHoe 6e3 M3MEHEHNA CyaMu
aNe/UIALOHHOI 11 KaccaruonHoi nHcraHuuit // URL: http://kad.arbitr.ru/

* Cm., Hamp.: Pemerne Ap6urpaksoro cyga Xabaposckoro kpast ot 8 mast 2013 . o ey Ne A73-2045/2013,
Pemenne Apbutpaxkuoro cyza Cepytosckoit obmactu ot 20 amperns 2013 r. o ey Ne A60-8560/2013, Penrene
Ap6urpaxnoro cyga Camapckoit obnacti ot 16 mast 2013 1. mo gemy Ne A55-4548/2013, Perere Ap6utpaXkxHOro
cyna . Mocksbl oT 6 mions 2013 . o ey Ne A40-36453/2013. Pemenne Apbutpaskaoro cyaa Hinkeropopckoii
obmacty ot 13 mast 2013 1. 1o ey Ne A43-3597/2013, Pemerne Ap6urpaskaoro cyaa ropoga Cankt-Iletepbypra
u JlenuHrpagackoit o6mactu ot 26 suBapst 2013 r. mo meny Ne A56-46716/2012, Penrene ApOUTpaskHOTO CyAa
Xabaposckoro kpast ot 6 miost 2013 1. mo ey Ne A73-1994/2013 u mp. // URL: http://kad.arbitr.ru/

* GepepanbHbLl 3aKOH OT 1 lekabps 2007 1. Ne 315-P3 (pen. ot 25 mions 2012 r.) «O camoperymnpyemsix
opranusansax» // Poccuiickas razeta. Ne 273. 6 gexabpst 2007.

® IpapocTpouTtenbublit Kopgeke Poccuiickoit @epepannu ot 29 nexabps 2004 r. (pep. ot 28 exabpst 2013 1)
Ne 190-®3 // Poccmitckas rasera. Ne 290. 30 nexabpst 2004.

¢ Ap6uTpakHblil IpoLeccyanbHbil Kogeke Poccuiickoit ®emeparmu ot 24 mions 2002 . Ne 95-03 //
Poccwuiickas rasera. Ne 137. 27 urona 2002.
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CBbl «TIOfIeXKAT yIUIaTeé Ha OCHOBaHMUM yCTaBa M BHYTPEHHMX JIOKyMEHTOB IapTHEPCTBA, a
He Ha OCHOBaHMM XO35JICTBEHHBIX TOTOBOPOB, 3aK/IIOUYEHHBIX MEXIY CTOPOHAMMI»’, «4/IeH-
CKIM€e B3HOCBHI TIOJIJIEXKAT yIylaTe Ha OCHOBAaHMM YCTaBa M YWIEHCTBA B IIAPTHEPCTBE, a He Ha
OCHOBaHMM XO3SJICTBEHHBIX OTHOIIEHUII CTOpOH»®. ITo MHEHMIO CYIOB, «CIOP O B3bICKAHNU
YJIEHCKMX B3HOCOB OTHOCUTCS K KaTerOpUM CIOPOB B cepe yIpaBIeHNss HEKOMMEPYeCKUM
[IAPTHEPCTBOM, HOCKONIBKY CBsI3aH ¢ GOPMUPOBAHMEM MAaTepPUANbHOI 6a3bl AesITEbHOCTI
IOPUMYECKOTO JINIIA TOCPECTBOM BO3TOXKEHNA IVIAHMPYEMbIX PaCXO/IOB OpPraHM3al I Ha ee
4JIEHOB, KOTOPble LO/DKHBI aBaHCUPOBATh [eATENbHOCTb IaPTHEPCTBA CBOMMIM B3HOCAMI»’.
[TpuBeneHHble 1 MHbIE TOJOOHBIE 000CHOBAHSI KOPIOPATUBHOI IPUPOAbI CIIOPa O B3BICKA-
HUY B3HOCOB CBUJETENbCTBYIOT O (POpMaIbHOM ITOAXOfE Cyieil K TOIKOBaHMo cT. 225.1 ATIK
P® y HeyueTe MMM TOTO 0OCTOATENBCTBA, YTO MEXKAY IOPUANYECKUM JIULIOM U €TI0 YYaCTHMU-
KOM MOTYT CYI[eCTBOBATb Pas/IMIHbIE BUbI CBs3elr'’.

Koncturynnonnsrit Cyn Poccniickoit ®efepanyy B CBOVX IIOCTAHOB/IEHNAX HEOTHOKPAT-
HO OTMe€YaJl, YTO IPJ PACCMOTPEHMM KOHKPETHOIO CIIOpa CYJ, He JO/DKEH OrPaHMYMBaTbCA
(hopMarbHBIM YCTaHOB/IEHNEM (DAKTOB, IOCKONbKY 3TO yMAJsUIo Obl 3aKpersieHHOe CT. 46
Koncruryunn Poccuiickoit @egepanuy npaBo Ha CyfeOHYI0 3alIUTy U IPOTUBOPEYMIO OBl
TpeOOBaHMAM peanbHOro obecnedeHs pas 1 cBoOOy rpaxaH npasocynyem''. Ilomaraem,
CIIefloBaHMe NIPUBEJEHHOMY Pa3bACHEHUIO ¥ BbIABIEHNME XapaKTepa CBA3YM CTOPOH IIPaBOOT-
HOILIEeHMsI (CAaMOPeryInpyeMoil OpraHu3alny 1 ee WieHa) H03BOMWIO Obl CyaM MpaBUIBHO
OIIpEefie/INTh CYLIHOCTD CIIOPa, @ 3HAYUT, IPEFOCTABUTD (M/IM He IIPESOCTaBUTD) €r0 CTOPOHAM
IOTIO/THUTE/IbHBIE ITPOlLiecCyaibHble TaPAHTHUM, TpegycMoTpenHble I71. 28.1 AITK PO.

CornacHo TeKCTY MOACHUTENbHOI 3aIMCKM K IPOoeKTy PeiepambHOro 3aKoHa oT 19 mromsa
2009 1. Ne 205-D3 «O BHeceHUM M3MEHEHMUII B OTE/IbHbIE 3aKOHOMIaTeTbHbIE aKThl Poccuiickoi

7 Omnpepeneryie ApOuTpaxxHOro cyfa r. Mocksbel ot 7 mioHs 2013 . mo ey Ne A40-46618/13 // URL: http://
kad.arbitr.ru/

® Onpenenenne Apburpaxnoro cyga KpacHosapckoro kpas ot 11 despana 2013 r. mo pgemy Ne A33-
19470/2012, Onpenenenne Apburpaxkaoro cyna Kpacnosipckoro kpas ot 11 despast 2013 1. o ey Ne A33-
141/2013 // URL: http://kad.arbitr.ru/

? ITocTaHoBNIeHNe BToporo ap6UTpaskxHOTO ane/UIALMOHHOIO Cya oT 17 oktabpsa 2012 mo gemy Ne A82-
6271/2012, ITocranosnenne TpuHafaTOro apOMTPaXKHOTO ANE/ISALMOHHOrO Cyfa ot 27 ceHTsabps 2012 mo
memy Ne A56-34281/2012 // URL: http://kad.arbitr.ru/

10 BecbMa IOKa3aTeNbHBIM B 3TOM IUIAHE SIB/ISETCS «KOPIOPATMBHBIN» CIIOP O B3BICKAHUN YOBITKOB,
MPUYMHEHHBIX HE3aKOHHBIMM JIEVICTBMAMY NMKBUJATOPA TIPY NMKBUAALMU obijecTBa. B paccMoTpeHHOM
Zefie CyfbI PasHbIX MHCTAHINIT BHISIBIIN [{BA BU/A CBsi3eil: Berciunit Ap6utpaxssiit Cyf yCTaHOBII, YTO CIIOP
ABJIAETCA KOPIOPATYBHBIM, IOCKOJIbKY CBA3aH ¢ MMKBupanuer odmecrsa ([Toctanosnenne [Ipesupnyma BAC
P® ot 9 HOs6ps1 2010 Ne 7765/10 1o memmy Ne A40-26705/09-73-69 // Bectauk BAC PO. Ne 2. 2011), a cyp mepBoit
MHCTaHLMY (IIOCIe PACCMOTPEHN Jiefia B OPsifiKe Ha/i30pa) PELI, 4TO TpeOoBaHye UCTIa HAlIPAaB/IeHO Ha
BOCCTAHOBJICHNE TIPAB U MHTEPECOB B UMyIiecTBeHHOI cepe (Pemrenne ApburpaxkHoro cyza Uena6uHcKoii
obmacty oT 30 HOsA6pA 2011 1. mo mey Ne A76-9442/2011). B ananornyHoM crope (0 B3bICKaHMI YOBITKOB)
mosunus Beiciero Ap6urpaxuoro Cymna P® 6buta mopgmepkaHa JleBATHIM apOUTPaXKHBIM AIle/ULILVIOHHBIM
cynoM (ITocranoBnenne ot 1 sexabps 2009 Ne 09ATI-25489/2009-TK, 09AII-25664/2009-T'K mo gemy Ne A40-
32598/09-45-224) un npopybrmuposana B Onpenenexnu Boicurero Ap6urpaxkuoro Cyma PO ot 4 aBrycra 2010
Ne BAC-7308/10 mo pemy Ne A40-32598/09-45-224 // URL: http://kad.arbitr.ru/

"' Cm., Hamp.: Onpenenenne Koucrurymnnonnoro Cyna Poccuiickoit @egeparyn ot 8 despansa 2011 ..
Ne131-0-0 «O6 oTKa3e B IPUHATIY K PACCMOTPEHIIO )Kam06bI 06111eCTBa C OTPaHIYEHHOI OTBETCTBEHHOCTHIO
«ToBaps! /11 foMa» Ha HapylleHe KOHCTUTYLIMOHHBIX IIpaB 1 cBo6oy yacTsamu 1 1 2 ctatou 5 PefepanpHOro
3akoHa «O6 0COOGEHHOCTAX OTYY)XKIEHVs HEABIDKMMOIO MMYILECTBA, HAXOMAIIETOCA B TOCYAAPCTBEHHON
cobcTBeHHOCTH CyObekToB Poccuitckoit Pefepariuy uam B MyHUIMIIANIBHOM COOCTBEHHOCTH U ApEH/yeMOro
CyOBEKTaMI MAjIOTO M CPEJHETO IPeIPMHIMATENbCTBA, M O BHECEHNY M3MEHEHMIT B OT/le/IbHbIe 3aKOHOJA-
Te/bHble akThl Poccuiickoit Pepepanym» // CIIC «Koncynprant ITnoc».

74



C.B. KpyxkoBa. 3alynta cyObeKTUBHbIX FPaXAaHCKUX rpas caMmoperynupyeMbiX opraHn3anuii B CTDOUTENLCTBE. ..

Depneparyu»'? nosisierne B AITK PO rraBbi 28.1 66110 00YCIOB/IEHO CTpeMIEHIEM 3aKOHOIATEIIS
CO3/IaTh TaKMe YC/IOBUA PACCMOTPEHM:A CIIOPOB C yYacTHeM I0PUANYECKNX JINL, KOTOpbIe II03BO-
7y OBl COXPaHUTD JJL YIPaBOMOYEHHBIX /UL, KOPIOPATVBHbIA KOHTPOJIb ¥ He JOMYCTIIIA Obl
TIOSIB/IEHYSI Y Pa3BUTHSI «<KOPIIOPATUBHBIX BOIH»". Takum 06pasom, u3MeHeHne 0011ero mopsaka
PaccMOTpeHNs CIIOPOB (BBeeHNE UCKITIOUNTELHON MOACYIHOCTH, COKpallleHIe CPOKOB Ha 06)ka-
JIOBaHMe HEKOTOPBIX CyleOHbIX aKTOB, BBEJIeH)e OTPaHIYeHII LA IIPUHATYSA 00eCIIeNTeTbHbIX
Mep, MOBBbIIIeHMe NHGOOPMAIMOHHOI OTKPBITOCTH U T.JI.) ObUIO HAIIPAaB/IEHO HA BOCCTAHOBI/ICHME
IIpaB YYaCTHUKOB KOPIIOPATUBHBIX, @ He KAKMX-/IN00 MHBIX IPaBOOTHOLIECHMIL.

B pamkax Kakux IIpaBOOTHOLIEHNIT CAMOperyIupyeMas OpraHusalus BIpaBe TpeboBaTh
OT CBOMX 4JIEHOB YIIaThl B3HOCOB? CrIeflyeT COIIACUThCA C MO3MILIMEN CY/I0B ¥ IPU3HATD, YTO
TaKye NIPaBOOTHOIIEHMsI BOSHUKIIN B CBA3Y C YWICHCTBOM JIMI] B OpTaHM3aLVM 1 IPUHATIEM
€10 ompefie/ieHHBbIX periernii. OTHAKO BbIAB/IEHNE OCHOBAHMA BO3SHUKHOBEHNUA IIPABOOTHO-
IIeH ], [0 HAIIeMY MHEHMIO, He TPUOIN3IUIO IIPABOIIPUMEHUTEIEN 1 YIeHbIX K TOHIMAaHIIO
CYLIHOCTH CIIOPa, He MO3BOMIN/IO YCTAaHOBUTD, KAKOE IMPAaBO MBITAETCA 3aIUTUTh CAMOPETY-
NMpyeMas opraHmsanus, obpamasch B cyn. He packpbiBaeT CYIIHOCTY IPaBOOTHOLICHWII 1
yKa3aHue, KakuM 00pa3oM caMOperyaupyeMas OpraHM3aIyis UCIIONb3yeT B3HOCHL: Ha HY>KHbI
MapTHEPCTBA U pealns3alyio ero MporpaMMHBIX M YCTAaBHBIX Iieeil'’, Ha KOMIIEHCAIIMIo pac-
XOJIOB OpPTaHM3alMY Ha BLIIIOJTHEHME €10 CBOUX PyHKIMIT' 11 T.1. Bompoc pacropspkeHus nmy-
I[eCTBOM CaMOPETyMPYEMOIi OPTaHU3 AL HOCUT SKOHOMUYECKNI XapaKTep U MOXKeT UMETh
OTHOILIEHNeE K IIPAaBY TOJIbKO B CBA3M C OIpefie/leHNeM 3aKOHHOCTY (HE3aKOHHOCTM) COBepIIIe-
HUA OIpefie/leHHbIX AeticTBuil. Cofiep)KaHueM NMPaBOOTHOIIEHN, KaK M3BeCTHO, SABJIAIOTCA
IpaBa 1 0053aHHOCTM €TO YYACTHIKOB, KOTOPBIE 11 ONIPEEIAIOT ero CYLUIHOCTb.

Ham npepncraBnsercsa HeollpaBLaHHBIM HMIMPOKUI IIOAXOM, TeX MCCIeoBaTeIell, KOTOpble
CYMTAIOT, YTO K KOPIOPATUBHBIM IIPABOOTHOMIEHNAM MOXXHO OTHECTY BCE IPABOOTHOLIEHN A
MeX[y KopIopanueil 1 ee yqyacTHUKaMu'’ (BO3SMOXKHO, TaKyI0 TPYIIIY OTHOIIEHMUII Ijeeco-

12 @epepanbublit 3akoH 0T 19 mioynst 2009 1. Ne 205-D3 (pep. ot 23 urona 2013) «O BHeceHMU M3MeHEHMIT
B OT/Ie/IbHbIE 3aKOHOATe/IbHbIe aKThl Poccuiickoit Penepannn» // Poccuiickas razera. Ne 133, 22 mrona 2009.

1 TosicHuTeNMbHASA 3aNUCKa K TPOeKTy Ne 384664-4 «O BHeCeHNY N3MEHEHNMIT B HEKOTOPbIe 3aKOHO/ATeNb-
Hble akThl Poccuiickoit Pepepanum (B YacTy COBEpIIEHCTBOBAHNA MEXaHM3MOB PaspelleHNs KOPIOPATUBHBIX
koHdaukToB)» // URL: http://asozd2.duma.gov.ru/maiNe.Nesf/%28SpravkaNeew%29?OpeNeAgeNet
&RNo=384664-4&02

' O KopmopaTBHOI NpUpPOAe INPABOOTHOLIEHNII O yIIaTe B3HOCOB cM.. Hecrmonuii B. Vickn HKO:
TMO7IBEJIOMCTBEHHOCTD 1 NofACYAHOCTD // D/K-I0puct. 2011. Ne 23. C. 13.

'* Pemenne ApburpaxkHoro cyna benropopckoit o6mactu ot 15 mast 2013 1. o ey Ne A08-1355/2013(Y) //
URL: http://kad.arbitr.ru/

!¢ Pernenue Ap6urpaxnoro cyia Kemeposckoit o6mactyt ot 16 anperna 2013 r. mo mery Ne A27- 3023/2013 //
URL: http://kad.arbitr.ru/

'7 Tax, namp., H.B. KosmoBa cunraet, 4To cofiepskaHyeM KOPHOPaTUBHOTO IPAaBOOTHONIEHV CTAHOBATCS
IpaBa 1 005A3aHHOCTH, BO3HMKAIOIYE [/l KXK/IOTO U3 er0 YyYaCTHMKOB, BK/II0YasA CaMO I0PUANYECKOe INIIO 1
TN, IEfICTBYIONIMX B KaUeCTBE €T0 OPTaHOB VI COBEPIIAIONINX MHbIE IOPUANYECKIe TeiiCTBUSA B PaMKaxX 9TOrO
ornomenns (Kosnosa H.B. TIpaBocy6bekTHOCTD Iopyuandeckoro muia. M.: CraryT, 2005. C. 115). J1.B. Jlomakus
BKJIIOYM/T B COlepyKaHMe KOPIIOPATUBHOIO NPaBOOTHOMIEHNA 00A3aHHOCTD y4aCTHUKA 110 IPEJOCTaBICHNUIO
JIEHE>KHOI KOMIIEHCAIMI U BHECEHWIO BKJIafla B MMYILECTBO OOLIeCTBa C OrPAHMYEHHOI OTBETCTBEHHOCTHIO,
006513aHHOCTD He pasIaliaTh KOHGUAEHIMANbHY0 nHGOPMAIMIO (KaK 37IEMEHT COleP)KaHMsA IPOU3BOJHBIX
KOPIOPATUBHBIX HPABOOTHOIIEHNMIT), MHOPMAIMOHHbIE 00A3aHHOCTM (IPM OTUYKAEHUM MMYILeCTBa,
B OTHONIEHMN KOTOPOTO Yy MHBIX YYaCTHMKOB OPTaHM3AIMY CYHIeCTBYIOT NpPeMMyINeCTBEHHbIE HpaBa).
Cwm.: Jlomakuwn J].B. KoprnoparuBHble MPaBOOTHOIMIEHMA: OOLIas TeOpMs ¥ IPAKTMKA ee NPYMEHEeHMs B
X03s1iICTBEeHHbIX 061ecTBax. M.: CraryT, 2008. C. 457-458, 464. ITo muenuio T.B. KamanuHoit, cofep>kaniem
KOPIOPATUBHBIX MPABOOTHOIIEHMII MOTYT BBICTYIIATh IIpaBa 1M OOA3aHHOCTU CTOPOH IIPAaBOOTHOUICHWIL,
CBA3aHHBIX C QUHAHCAMM, TPYJIOBOI JIeATETbHOCTDIO, 3aK/TIOYEHNEM I MCTIOMHEHeM JIOTOBOPOB 1 T.1. Cm.:
Kawanuna T.B. KoprioparusHoe npaso: y4e6. M.: Vaz-o IOpaiit; Beicuiee o6pasosanue, 2010. C. 76, 87-90.
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06pa3sHO Ha3bIBaTh BHYTPEHHNMI), HOTUYEPKUBAs IIPY 9TOM, YTO KOPIIOPATUBHAsA HOPMa pac-
HPOCTPaHAET CBOE NEMCTBME M MOXKET U3MEHUTD IIPABOBOII CTATYC TOMBKO 3TUX [IBYX CYyODbeK-
10B. COOCTBEHHO KOPIIOPATUBHBIMYI, 110 HAllleMy MHEHMIO, AB/LIOTCS JIMLIb Te IPaBOOTHOLIIe-
HIAA, KOTOPbIE OIIOCPEAYIOT: 1) yuacTyie B I0PUAMYECKOM JIMLIe U 2) YIIpaB/ieHue IOPUANIeCKIM
JTUIIOM, HE3aBUCHMO OT TOTO, AB/IAETCS OHO KOMMEPUeCKOl OpraHmsaryest mim Het's,

Ilop mpaBoM y4acTys MbI IOHMMaeM abCOMITHOE IIPABO YIaCTHIKA KOpIopanuy'® Ha Ta-
KOe BOJIEU3bAB/ICHNE, KOTOPOE MOXKET OKa3aTh BIMAHUE Ha BOTEOOpa3sOBaHME CaMoil KOp-
nopauym®. Cornamasch ¢ P.P. YIIHMIIKIM, MBI OTHOCUM 06beKT KOPIIOPATMBHOTO IIPABOOT-
HOIIIEHNs y4acTus K ocobomy Bupay 6mar?’. Obnaanue TakuM 61aroM sIB/sIeTCsL OCHOBOI [Is1
npuobpereHns MHbIX O7ar (Hampumep, NMBNUICHIOB) BCIEACTBUE BCTYIUIEHNA B MHBbIe (He-
KOPIIOPATVBHbIE) IIPABOOTHOIEHMA.

IIpaBOM yIpaB/IeHMs IPeIaraeTcsl CINTATh aOCOMOTHOE IPABO KOPIIOPALIMI, BBIPaXKa-
folieecs B BO3MOXXHOCTI COBEPIIEHIA €10 TAKOrO aKTa BO/IEM3bAB/IEHNSA, KOTOPbIl OCHOBaH Ha
HaJjIeXalieM BoneoOpasoBaHNy I BIeYeT COOTBETCTBYIOINE IIPABOBbIE IIOCTENCTBYA. MBI He
MOKEM COITIACUTBCS C TO3UIIMEI TeX aBTOPOB, KOTOPBIE OTHOCAT K HOCUTE/LSIM IIpaBa yIpaB-
JIeHMAA YYaCTHMKOB KOpIopayu®. Mbl COMAAPHBI C TEMI UCCIE[OBATE/AMY, KOTOPbIE II0JIa-
TaloT, YTO YYACTHVUKIY JIMIIb YIACTBYIOT B YIIPaBICHNM OpPraHM3alyiell, HO He YIIPaBIIAoT elo”,

'8 Dra mosmiMA orpakeHa B a63. 1 ctT. 225.1 ATIK P®, ogHako B MOCTeAYOMUX HOPMax 3TOM CTAaTby
3aKOHOJATE/Ib OTOLIE/ OT IIEPBOHAYA/IBHO 3a/I0)KEHHOTO IIPUHIINIIA.

1 MHeHne 0 TOM, 4TO IIpaBa yIacTVsi B XO3SIICTBEHHBIX OOLIecTBax (Ha IpyMepe IIPaB aKIMOHEpa) He
MOTYT OBITb KBa/MMULIMPOBAHbI B KaueCTBe COLlepKaHMA 00s3aTeNIbCTBA, BIIEPBbIe B PYCCKOIL IUTepaType
BbICKa3as, no-sugumomy, JL.V. Ilerpakuiknit. OH He MOCYMTAN BO3MOXKHBIM OTHECTM MX HM K BEIIHBIM
[IPaBOOTHOLIEHNsIM, HU K oOs3arTenbcTBaM. CMm.: Ilemparxcuykuii /IL.V. AKiyoHepHas KOMIIaHUA. CII6.,
1898. C. 52, cuocka; O se. Axkuum, 6MpkeBass Urpa u Teopus sKoHoMmduecknx Kpusmcos. CII6., 1911.
C. 41, cnocka. Llut. mo: Babaes A.B., bessenxo PC., Benos B.A., Tapacenxo FO.A. IIpakTuka mpuMeHeHNs
Ipaxxganckoro xomekca Poccumiickoit Pepeparyn, dactu mepsoit / mox obur. pex. B.A. Benosa. M.: Msg-Bo
IOpaiit, 2008. C. 631. OTHeceHMe IpaBa y4acTysA K 9JIEMEHTY COIep>KaHNUA aOCOMIOTHOTO PaBOOTHOIIECHI,
ofHaKo, He mpotusopeunt mosuryn JLV. IleTpakuukoro, MOCKONbKY MpUBEFEHHAS MM KIacCupuKans
IIPAaBOOTHOLIEHN)I HEBEPHA B CBA3YM C TeM, YTO OCHOBAaHA HA PA3HBIX KPUTEPUAX BbIJIEIEHUS TPYIIIbI
[IPaBOOTHOILIEHNIT. BepHOII sIB/IsIeTCS KmaccuuKanys «abCoMOTHbIE — OTHOCUTE/IbHBIE IIPABOOTHOLIEHNS»;
IIPY 3TOM aOCOJIIOTHBIE IPABOOTHOLICHN MOTYT ObITh HE TOTIbKO BEIHBIMIL

* He mpepcTaBaAeTcsi BO3MOXHBIM IOTHOCTBIO COITIACUTBCA C MO3MIIMEI, YTO «IpaBa y4acTusA
IIPECTAB/IAIT CO60IT BO3MOXKHOCTH COBepIIeHNs nx obmazareneM (YIaCTHMKOM) TaKMX [eJICTBUIL, KOTOpbIe
HallpaBJ/IEHbI Ha y4acTue€ B ‘{y)l(Oﬁ[ AEATE/IPHOCTU M PaACHpPENEICHNE TYy)KOTO MMYLIECTBA; ITU JIEIZCTBI/I}I HE
cBopATCA K TpeboBanmaAM». Cm.: babaes A.B., bessenxo P.C., benos B.A., Tapacenko FO.A. TIpakTyka mpuMeHeHNA
Ipaxkmanckoro kofekca Poccuiickoit ®epepanny, yactu epsoit. C. 631. Ilo HaieMy MHeHMIO, peanusaliyis MpaBa
Y9acTHs1 He TOJIBKO He CBOIUTCS K TPeGOBAHNUSM, HO BOOGIIE MICK/TI0YaeT X; TPeOOBaHN, CBSI3aHHbIE C TIPABOM
y4acTus, MOryT BOSHMKHYTD Y JIMIa INIIb B OXPAHUTEIbHBIX IIPABOOTHOLICHNAX.

2! Tlo P.P. YurHuikoMy o6beKTOM KOPIOPATUBHOTO IIPABOOTHOIIEHNS BBICTYNAeT «caM (aKT ydacTus
B Kopropanuu». Cm.: Yunuykuii PP O rpakJaHCKO-IIPaBOBOil (popMe KOPIIOPATMBHOTO OTHOIIEHMs //
BectHuk rpakzaHckoro mpasa. 2011. Ne 5. C. 64-91. B ormune ot P.P. Yuruuikoro, Mbl camtaem Takoe 61aro
HeMaTepyaIbHbIM U He TIOJUIeKAIIM OTYYK/JeHUI0 Ha OCHOBAHMY CJIE/IOK.

22 Xapumonoea FO.C. OTpaxkeHne GyHKUUM YIPaBleHNA B MHCTUTYTAaX IPAXKIAHCKOTO MpaBa: JMC. ...
I-pa topup. Hayk. M., 2011. C. 225, 241; Ilosapos FO.C. Bompocs! puddepeHnmanuy npas aKImuoHepos //
ITpuniumns 1 Kputepun guddepeHmanym cy6beKTUBHBIX ITPaB B YaCTHONIPaBOBOII cdepe: cO. Hayd. cTaTeit /
otB. pep. 10.C. IloBapos, B.JI. Pysanosa. Camapa: V3a-Bo «Camapckuit yausepcurer», 2009. C. 33.

» O mpaBe y4acTBOBAaTh B YIIPaBIeHUN I0PUANYECKUM /niioM numyT: [Jupynvnukos B.H. TIpusHak «op-
raHM3ALMOHHOE eMHCTBO» J €T0 BIMAHNE HA INPABOCIOCOOHOCTh KOMMEPYECKUX OPraHM3alLyil: TeOpeTH-
4eCKuii 1 IPaBOBOIl aCHEKThL: AUC. ... KaHJ. opufl. HayK. Bonrorpan, 1998. C. 15, 31; Huxonozopckas E.JI.
[pak/jaHCKO-TIpaBOBas XapaKTepUCTUKA MHTEPECOB aKIMOHEPOB 1 aKI[MOHEPHOro obuiecTsa u ux 6anaHca:
HuC. ... KaHf. 0pup. HayK. M., 2008. C. 86; babaes A.b. MeTononorndecke IpefIoCbUIKI MCCIE[OBAHI KOP-
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C.B. KpyxkoBa. 3alynta cyObeKTUBHbIX FPaXAaHCKUX rpas caMmoperynupyeMbiX opraHn3anuii B CTDOUTENLCTBE. ..

AKT BO/IeV3bAB/ICHVS] YIaCTHYIKA He BBICTYIIAeT CAMOCTOATEIbHBIM I0PUANYeCKIM (PaKTOM, a
SIBIIACTCS JIVIIb OGHUM M3 97IEMEHTOB (PaKTU4eCKOr0 COCTaBa, BAEKYILIEro BoieobpasoBanue
KOPIIOpALNH 1, COOTBETCTBEHHO, € BO3SMOXXHOCTH 3Ty BOJIIO B Ja/IbHEJIIIIEM U3 BSBUTb.

Yro KacaeTcsi MPAaBOOTHOLIEHMIT B CBA3Y C CO3[jaHMEM IOPUAMYECKOTO JIMIA, TO OHM He
MOTYT OBITh OTHECEHBI K KOPIIOPATUBHBIM B TOM C/Ty4ae, KOIZja TaKoe JIMIO ellle He CO3[jaHo.
Tem He MeHee B CUTYALUM, KOIZIA CYO'bEKTY CO3MAIOTCS KaKue-T100 IPersaTCTBIs /st 06paso-
BaHA IOPUMYECKOrO JINIA, 3alMTe IIOIJIeKNT €To IIPaBoO Ha MproOpeTeHNe IIpaBa y4acTys,
KOTOpOe MOXKET 3alVIIATHCA B TOM >Ke IOPAIKe, YTO U [IPABO YYACTHA, B CBI3Y € €r0 0c00011
BaYKHOCTDIO I/ HOCUTEIA.

MBbI nIpuXOAuM K BBIBOAY, YTO He BCe CIIOPBI, IepedncieHsble B 1m.1-9 ct. 225.1 AIIK PO,
MOTYT OBITb OTHECEHBI K KOpIIOpaTyBHBIM. KopriopaTtuBHbIe CIIOPBI JO/DKHBL ObITH BBIJE/ICHBI
B OT/E/IbHYIO TPYIIIIY B 3aBUCHMOCTH He OT IIpefiMeTa 3asBJIeHHOIO TpeGOBaHIsA, @ OT TOTO,
KaKOBBI 60JTee OT/IaIeHHbIE TIOC/IEACTBIUS PaspelleH sl TAKOTO CIIOPa, B YaCTHOCTH, MOYKHO JIN
IIOCPEACTBOM €T0 paspelleHysi BOCCTAHOBUTD HAPYIIEHHOE IIPAaBO YIPAaBIeHMsA KOPIOpaLu
VIV TIPABO YYaCTHs, IPMHAMIeXallee ee YIaCTHUKY. B CBS3Y ¢ OTCYTCTBMEM MaTepyasbHOTO
o6bexTa 3alyUTa KOPHOPATUBHBIX PaB Oy/eT NMEeTh CXOACTBO C 3AIUTON ABTOPCKIX IIPaB, a
He C 3alITON ITpaBa cOOCTBEHHOCTI: a0COMIOTHBIE KOPIIOPATVBHBIE IIpaBa 3alMIIAITCA KOC-
BEHHO — IIyTeM BOCCTAHOBJICHUsI HAPYILIEHHBIX [PAaB MX HOCKUTE/IEN B OTHOCUTEIbHBIX [IPaBO-
OTHOILEHVSIX>,

[Ipupep>xuBasich BBIIIEKM3IOKEHHON IIO3ULMM O IIPABOBOJ IPUPOJAE KOPIOPATVBHOIO
CIIOpa, MBI TI0JIaTaeM, YTO TpeOOoBaHIe CAMOPETyINpPyeMOolt Opranusanuy ob yimnare B3HOCA He
MO>KeT OBITh OTHECEHO K IIPeIMETY KOPIIOPATUBHOTO CIIOPA B CBA3M C TEM, YTO HENUCIIOJTHEHNE
YJIEHOM CBOeJi 0053aHHOCTY He HapyllaeT IIpaBa opraHusanuu chopMupoBaTh CBOIO BOJIIO 1
M3DBSABUTH €€ B OTHOIIEHNUAX C TpeThuMy aunamu®. GaxTideckiie 3aTpygHEHNS CAMOPeryn-
pyeMoit opramsanuy (HalrpuMep, OTCyTCTBYE LEHEKHBIX CPEICTB Ha apeH/y 3aja IjId IIpo-
BefieHN: 001Iero coOpaHst YYaCTHUKOB) He TOXKAECTBEHHDI I0PU/MYECKOI HEBO3MOXKHOCTH
IPUHATH PellleHre [0 COOTBETCTBYIeMy Bormpocy®. [To HalleMy MHEHMIO, IIPABOOTHOILIIE-

MOPaTUBHBIX ITPaBOOTHOLIEHMI // BecTHMK rpakanckoro npasa. 2007. Ne 4 // CIIC «Koncynprant Ilmoc»;
Ipaxxganckoe mpaBo: yueb: B 4 T. / otB. pex. E.A. Cyxanos. T. 1. O6mas gacts. M.: BonrepcKysep, 2005. C. 42;
Jlomaxun [].B. KopriopaTuBHbIe IIpaBOOTHOLIEHISI: OOIIast TeOPYs U IIPAKTHKA e PYMEHEHs B XO3SICTBEH-
HbIX o61mecTBax. M.: CraryT, 2008. C. 364 1 ap.

* Hanpumep, IpaBo y4acTysi aKIMOHePa KOCBEHHO 3alMIIAETCS [y TeM IIPU3HAHNS HeeiCTBUTEIbHOM
¥ IIPUMEHEHISI TIOCIeNCTBIUI HeflefiCTBUTEIbHOCTI CLLeTIKU [0 OTUY XKeHMIO akiuit. BosBpamas ceGe akiuio,
ee obmapatens Bo3Bpamiaer cebe mpaBo ydacTis. Hambormee pacpocTpaHeHHBIM CIIOCOGOM 3aIUTHI IIPaBa
YIIpaB/IeHIs] KOPIIOPALVY SB/IETCS IPebsBIeHNe ee YIaCTHIKAMU KOCBEHHOTrO 1cKa. Ero ynosnersopenue
[I03BOJLSIET BO3BPATUTH OPIaHNM3ALNIO B IIOJIOKEHNE, TIPYU KOTOPOM €€ BO/Isi JOPMUPYETCS B YCTAHOBIEHHOM
HOpAfIKE, a BOJEU3DBABICHNME MOPOXHAET COOTBETCTBYIOIME IpaBoBble mocmefcTsusa. Cm.: Peurenue
Ap6utpaxksoro cyaa . Mockse ot 13 mapra 2013 1. rmo ey Ne A40-162158/12 // URL: http://kad.arbitr.ru/

» B cBA3M € TeM, 4TO HeyIUIaTa AVBUJICHIOB He JIMILIAeT y9aCTHUKA OOIIlecTBa IIpaBa yuacTus (ToJI0COBaHNA Ha
00111X COOpaHIsX U T.1.), TpeGoBaHMe 00 yIUTaTe AUBUAEHOB TAKKe He MOXKET OBITh OTHECEHO K IIPEAMETY KOPIIO-
paruBHoro cropa. O IpOTUBOIIONIOXHOI ITO3NIUN CM., Hanp.: /Iomaxun /. B. KopriopaTBHbIe IIPaBOOTHOIICHNA:
o611iast Teopyst ¥ IPAKTHKA ee IPUMEHEHNs B XO3sICTBeHHBIX obecTBax. M.: Craryt, 2008. C. 339-340; Babaes
A.b. MeTtoponorndecKie IpefIoChblIKN MCCTIeN0BaHNA KOPIIOPATHBHBIX IPaBOOTHOLIEHNI! // BecTHMK rpaxkaH-
cxoro mpasa. 2007. Ne 4 // CIIC «Koucymbrant ITntoc» ; Koznosa H.B. IIpaBocy6beKTHOCTD IOPUANYECKOTO /INIIA.
M.: CraryT, 2005. C. 135; Konopaxosa V.A. IIpaBo akijoHepoB Ha AuBuaeHs! // IpaxiaHckoe mpaso. 2006. Ne 2
/1 CIIC «Koncynbrant ITmoc»; @ponosckuii H.IT OcHOBaHMA BO3HMKHOBEHNA IIpaBa Ha IOy4YeH1e JUBUIEHIOB //
3akoHbl Poccum: onbit, aHamms, npaktuka. 2012. Ne 6. C. 12-16; Pycanosa B.A. KoproparysHble CrIoco6bI 3aIUThI
IIpaB YYaCTHNUKOB XO3SIICTBEHHDIX OOLIIECTB: fIVC. ... KaHf. Fopuy. Hayk. M., 2012. C. 78 u gp.

2 HpI/IMepOM IOpI/IJII/I'-IeCKOfI HEBO3MOXHOCTU ABIAECTCA HEBO3MOXHOCTH O6H.I€CTBa NPUHATD pelIeHune,
/I KOTOpOro Tpe6yeTc5{ TO/IOCOBaHME BCEX €TI0 YYACTHUKOB, HO YYaCTHMK YK/IOHAETCA OT rOJI0OCOBAHUA 110
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HIA 10 YIUIaTe B3HOCOB HOCAT BO3ME3[IHBII XapaKTep I IPeIIo/IaraloT 00A3aHHOCTb caMope-
Ty/IMPyeMOIl OpraHM3aIM OKa3aTh YCAYTY CBOEMY WIEHY, M 0043aHHOCTD YWIeHa YIUTATUTD Ca-
MOPperyInpyeMolt OpraHM3alIny 3a 3TO COOTBETCTBYIOIIee BOSHATPpaKAeHNe (B BuJje B3HOCA).

BspIckmBasg B3HOCHI CO CBOMX YJI€HOB, CAaMOpeTynMpyemMas OpPraHM3alusA 3alyuIaeT He
KOPIIOPaTMBHBII, 2 9KOHOMMYECKIIT MHTEpPeC. B cBA3M C TeM, YTO IOCTIEIHNIT HE UMEET CTONb
B)KHOTO 3HAYEHUsI, ero 00/afjaTe/siM He JO/DKHbI IPeJOCTaB/LAThCS JOIOTHUTEIbHbIE IPO-
LjecCcyasnbHbIe rapaHTuy, ycranosnaeHHble I71. 28.1 AIIK P®. YacHeHne npupops! criopa Io-
POXJIaeT BOIPOC: BI€YET /1M YNOBIETBOPEHME VICIONTHUTENBHOTO MCKA CAaMOPEryaMpyeMoit
OpraHN3aIUN BOCCTAHOB/ICHE 9KOHOMIYECKOT0 GaTlaHCca MY HElO I ee YIEHOM, YpaBHMI-
BaeT JIV OHO BBITOJTY, IOTy4aeMyl0 KaKIbIM U3 CYO'beKTOB 0OMEHHBIX IPaBOOTHOIICHNUIT?

[TpenMeT 06s3aTeIbCTBA MEX/Y CAMOPETrYINPYeMOil OpraHu3anueil u ee YWIeHaMM B 3a-
KOHOJJaTe/IbCTBE OIIPefie/ieH HeOCTATOUYHO YeTKO (HeraTMBHBIM MOMEHTOM SIBJISIETCSI HECO-
BIIaJIeHME LieJiell 1eATeIbHOCTY HEeKOMMepUYeCKUX OpraHu3aluil, IpuBeileHHbIX B cT. § De-
fepasbHOro 3akoHa oT 12 suBaps 1996 r. Ne7-®O3 «O HeKOMMepYecKMX OpraHu3aumax»>’ u
¢T. 55.1 Ipagoctpoutensaoro kogexca Poccuiickoit Peneparui). B cyneOHbIX aKTax MMEOTCS
YKa3aHMs, YTO «B IIEPUOJ, WIEHCTBA B IlapTHEpCTBE €T0 YJIeHbl, yIIauMBasd YIEHCKIE BSHOCHI,
B TO >Ke BpeMs BIIpaBe NoMy4arh oT IlapTHepcTBa BCTpedHOe IpeflOCTaB/IeHNe B BUJIE IIPEI-
CTaBJICHVsI MIX MHTEPECOB B OTHOLIEHMAX C OpraHaMy TOCYAAapCTBEHHON BIaCTH, MH(OpMaIm-
OHHBIX U KOHCY/IBTaLIMOHHBIX YCIIyT»*, «...ICXOJ U3 IIPaBOBOJ IPUPOAbI MHCTUTYTA HEKOM-
MepYecKIX MTapTHEPCTB KaK JOOPOBOIBLHOrO 00'beIMHEHN A, WIEHBI 00'beINHEHN A, OIIaYMBas
JJIEHCKIe B3HOCHI, BIPaBe MOy4aTh BCTPEIHOE IIPENOCTaB/IeHNe (MoTydeHne IOMOLIY, MH-
dbopmanuu u T.1i.) B IIEPUOJ, WIEHCTBA B TAHHOM OObeIMHEHUI».

[IpencraBinsgercs, 9TO CyAbl B LIEJIOM BEPHO, XOTA ¥ HETOYHO OIpeNeNnIn XapakTep 1
BUJIbI JIeSITENbHOCTH, KOTOPbIE JJOJDKHA OCYILIECTB/IATh CAMOPETyIupyeMas opraHMsalysa B
JMHTepecaX CBOMX WIEHOB. MBI He MMeeM OCHOBAHMII IOJIaraTh, YTO B3HOCHI YIIAYMBAIOTCA
3a OCyIeCTBJIEHME CAMOPETYIMPyeMOll OpraHusaluert cBonx GyHKIMIL, B 06IIeM Bufie Tiepe-
4UCTIeHHBIX B CT. 6 PenepanbHoro 3akoHa Ne 315-03%. OHM He YIIaYMBAIOTCS 32 OKA3aHIIE €10
«PETYIUPYOLIUX YCIYI»*2. BbIfie/ieHNe «perympyoIux yeryr» Kak «0COOBIX YCIIyT, OKa3bl-
BaeMBIX CAMOPETYINPYeMbIMI OPTraHU3ALSIMI», HelleTleCO00pasHo, Kak MMHUMYM IIOTOMY,
4TO He [O03BOJIAET ONPEe/UTh IpefiMeT 06s13aTenbecTBa. KpoMe TOro, BOIpoc perynpoBaHus
[eATETbHOCTY Y/IEHOB CaMOPETY/IMPYEMbIX OpPraHM3alil HAXOOUTCA B KOMIIETEHIIUM CaMUX

BorpocaM moBecTky #Hs (cT. 10 DemepanbHOro 3akona ot 8 despanst 1998 . (pern. ot 29 mexabps 2012 1)
Ne 14-®3 «O6 ob1iecTBax ¢ OrpaHNYEHHOI OTBETCTBEHHOCTDIO» // Poccuiickas razera. 1998. Ne 30).

7 QenepanbHblil 3aKoH oT 12 sAuBapa 1996 r. (pen. ot 21 ampens 2014 1.) Ne 7-@3 «O HeKOMMepUeCKux
opranusauuax» // Poccuiickas razera. 1996. Ne 14.

% Pemenne Ap6urpaxuoro cyga roposa Canxr-Iletep6bypra u JIeHMHTpaacKoil obmacTy OT 2 ampens
2013 1. o ey Ne A56-8969/2013 // URL: http://kad.arbitr.ru/

¥ Pemenne Apb6urpaxkHoro cyza SIpociasckoii obmactit ot 9 anperns 2013 r. o memy Ne A82-2164/2013 //
URL: http://kad.arbitr.ru/

K corxaeHnIo, Cy/ibl pefiko o6palraoT BHUMaHMe Ha Ty 9acTb cT. 307 [pakaHckoro kopekca Poccniickoit
Depeparui, KOTOpasi TOBOPUT 00 0OA3aHHOCTM NO/DKHUKA COBEPIIUTH MMEHHO OIpee/IeHHbIe NeVICTBIIL.
Tem He MeHee, comepskaHUe 00A3aTeNbCTBA MEXY CaMODPEryIMpyeMoil opraHusalyell U ee YICHOM, ero
CylLlleCTBEHHbIE YC/IOBSA BCETNa IIPU3HAIOTCA COIIACOBAHHBIMI (B yCTaBe U PeLIeHMAX OOLIero CoOpaHmsix).

3! Pemrenvte Ap6urpaxkaoro cyia Kemeposckoit o6macty ot 16 anpers 2013 r. o gey Ne A27- 3023/2013
/1 URL: http://kad.arbitr.ru/

32 Ipaues J].O. IIpaBoBOIL CTATYC CAMOPETYINPYEMbIX OpraHM3aLMIL: AVC. ... KaHA. 0puA. Hayk. M., 2008.
C. 68-69.

3 Tam xe. C. 6.
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C.B. Kpyxkosa. 3alymta cyObeKTUBHbIX FPaXAaHCKUX rpas caMmoperynupyeMbix opraHn3aLmii B CTPOUTENLCTBE. ..

9TUX WIEHOB: UIMEHHO OHU YIIOJTHOMOYEHBI Ha YTBEP)K/IEHNE B PaMKax 001iero cobpanust fo-
KYMEHTOB, KOTOPBIe YCTaHABIMBAIOT UX IpaBa 11 005A3aHHOCTN.

ObpaiieHne K TPaAUIMOHHOMY ITOAXOAY K HOHUMAHMIO YCTYTH KaK AesTeIbHOCTH, KOTO-
pas O/DKHA YHOBIeTBOPUTb MHTEpeC 3aKa3uyMKa (B JOTOBOPHBIX OTHOLIECHINAX), IO3BOJIIIIO
OBl YCTAaHOBUTD TO 671ar0, Ha KOTOPOE BIIPaBe IIPETEH/IOBATh CYOBEKTHI NMPeNIPUHIMATEND-
CKOJ1 JIesITeNIbHOCTH, BCTYIIas B caMoperynupyemyo opranusanuio®. Haobopot, orcyTcTBue
B 3aKOHOJATE/IbCTBE VM YYPEANTENbHBIX JOKYMEHTaX CAMOPEry/IMpyeMbIX OpraHMN3aIuil ykas3a-
HIIT Ha COflepyKaHMe JIeATeTbHOCTY 00513aHHOI CTOPOHBI (CaMOperyIMpyeMoll OpraHN3al i)
CO3JjaeT OlIyIeHNe, YTO COIIAlIeHne CTOPOH (B ¢popMe ycTaBa™) He HOCUT B3aMMHO 005I3bI-
BAIOLIETO XapaKTepa I ero CTOPOHBI HEPaBHOIIPABHBI™.

B cnoxxuBierica cutyanym Tpe6oBaHUA CaMOPETYIMPYeMBIX OpTaHM3alMIl O B3bICKAHUY
B3HOCOB B IIe/IIX KOMIICHCAIIMY 3aTPAT Ha HeATEeIbHOCTb, KOTOpasA He IPMHeCIa [JIA UX 4ile-
HOB HUKAKJX BBITOJI, IPeICTaB/IAIOTCA HeOOOCHOBAaHHBIMI. B paBHOIT Mepe HEOOOCHOBAH-
HBIMI TIPEJICTAB/IAITCA TPeGOBAHNA O B3BICKAHMM HAapANY C B3HOCAMM TaK)Ke IIPOLIEHTOB 3a
[I0/Ib30BaHME Yy)KVMI JEHEeXHBIMU CPEiCTBAMM; OTCYTCTBNE JOKAa3aTeIbCTB MPUHATHA yC-
JIyr*’, BBIIOIHEHHBIX CAMOPETY/IMPYeMBIMI OpraHN3alVAMY, He II03BOJLAET BO3/IaraTh Ha HUX
OTBETCTBEHHOCTD 32 HENCIIOTHEHNe ICHEKHOTO 00513aTe/NbCTRa.

Becpbma moKasaTelbHBIM M, Ha Hall B3IVIAJ, HAILAZHO OTPa’KalOIIMM IIOBEPXHOCTHBIN
IIO/IXOJl POCCUICKIX IIPABOIPUMEHNTEIIEN K ONPEe/IEHUIO IIPAaBOBON IIPUPOJbI 3asBIE€HHbIX
TpeboBaHMii ABNAeTCA femo Ne A47-8418/2011, paccMoTpeHHOe ApOUTpaXXHBIM cygoM OpeH-
Oyprcxoit o6macti. CaMoperymupyemas OpraHusanst 06paTuaach K CBOeMy 4leHy ¢ TpeboBa-
HIIEM O B3bICKAHUM He TOJIKO 3aJ0/DKEHHOCTH 110 YIIATe WIEHCKUX B3HOCOB, HO TAK)XKe YOBIT-
KOB. YOBITKM, IO MHEHMIO VICTLIA, BOSHUK/IM B CBSA3M C Te€M, YTO OTBETUYMK He BHEC JTeHeXXHbIe
cpencTBa B pasMepe 6750 py6. (3750 py6. 3a 2010 rox u 3000 py6. 3a 2011 rog), KOTOpbIe Ipef-

* TloTpebnenne aroro 6mara (Hanpumep, B GopMe OpraHu3aluy MOBBIIEHNA KBanudukanuyu paboT-
HMKOB CTPOMTE/IbHBIX, MPOEKTHDIX, M3BICKATEbCKUX OPraHM3alil) MMeno 6bl KyMynATUBHBIA addekT 1
PacmpoCTpaHsIoCh Gbl JaXke Ha TEX YWIEHOB OOLIECTBa, KOTOPbIE He AB/IA/ICD ero epPBOHAYa/IbHBIMMU [OTPe-
6urenavu. Ot Takom addexre cm.: Anmonos I'B. Hexommepueckie OpraHu3aiyy B 9KOHOMIYECKOI TEOPHIL.
M.: MAKC Ilpecc, 2004. C. 14, 22.

% TlomaraeM, B CYIy IPVHIUIIA FUCIO3UTUBHOCTY TPAKJAHCKOTO IIPaBa YCTaB OPraHU3ALMU MOXKET
YCTaHABIMBATh He TOJNBKO KOPIOPATVBHbIE IIPaBa M OOA3AHHOCTM, HO ¥ MMYIIECTBEHHBIE, U IOTOMY
OPUOIIDKATBCS. TI0 CBOEMY COAEPXKAHMI0 K OOBIYHOMY TIPaK[AAQHCKO-IPABOBOMY HOTOBOpY. JJOroBOpHOI
HPUPOLBI YCTABOB CAMOPETyIMPyeMbIX OpraHu3anuii (peryiupyommx yIjlaTy B3HOCOB) IIPUEPKUBAIOTCA
HEKOTOpbIEe CYfbl, YTO BBIPAXKAETCS B IPUSHAHMM 3a OPraHM3ALMAMYU BO3MOXXHOCTHM M3MEHMTh B YCTaBe
HOZCYHOCTD CIIOPOB O B3BICKaHMM B3HOCOB. CM.: Pelenne ApOuTpakHOro Cysa I. MOCKBBI OT 9 ampers
2013 r. mo ey Ne A40-158335/2012 // URL: http://kad.arbitr.ru/

* KOoCBEHHBIM IIPY3HAKOM, YKa3bIBAIOIIUM, 4TO IIPU PACCMOTPEHNN Je/Ia CyJ, OPMEHTUPYETCs Ha IOJIb3Y,
MIPUHOCKMYIO CAMOPETyIMPYyeMbIMIU OPTaHU3ALVIAMI CBOUM YJIeHAM, SB/IAETCS B3bICKAaHME B3HOCOB C yYeTOM
IuTenbHOCTH wieHcTBa. CM.: Pemenne Ap6utpaxknoro cyma SIpocnasckoit obmactu ot 9 ampens 2013 1. mo
memy Ne A82-2164/2013, Pemrenne Ap6urpasksoro cyga XabapoBckoro kpasi oT 6 nroHs 2013 1. mo femy Ne A73-
1997/2013, Pemenne Ap6utpaxnoro cyna Xabaposckoro kpas ot 30 Mas 2013 r. mo gemy Ne A73-2000/2013,
Pemnrenne Ap6urpaxkHoro cyga r. Mockssl oT 9 anpers 2013 1. o ey Ne A40-158335/2012 // URL: http://kad.
arbitr.ru/

77 Yemyrm MoryT ObITh OKa3aHbl CaMOpPEryIMpyeMOil OpraHmsaljyieil, HO He IPUHATHI ee WIeHAMIL.
I[TomaraeM, MomJaHWe Y/IEHOB He AB/AETCA JIOKA3aTeTbCTBOM HPWHATHUA YCTYT, TOCKOTBKY 3TOT CIIOCO6
BOJIEN3bSAB/IEHNsI MOXET IIOBJI€Yb IIPABOBbIE IOCTENCTBYUA TONbKO B C/Iy4asX, IPEJyCMOTPEHHBIX 3aKOHOM.
OTcyTCTBUE MCKa K CAMODErylInpyeMoii OpraHM3alMy TAKKe He AB/ACTCA (e3yCIOBHBIM CBUETETHLCTBOM
TOTO, YTO XO3AMCTBYIOIMII CYyO'BEKT Y/IOBNETBOPEH KaueCTBOM OKAa3aHHbIX eMy YCIIYT, TeM 6ojiee UTO y Hero
eCTb 10 KpajiHeil Mepe 3 ropja, 4To6bl BBHIPA3UTh CBOE HEOBONIBCTBO JEATENBHOCTLIO CAMOpPEryInpyeMoi
OpraHM3aLm.
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HA3HAYA/INCh /IS YIUIATH B Buje B3HOCOB B OOIepOCCUIICKYI0 HETOCYAAPCTBEHHYI0 HEKOM-
MepuecKyo opranusanyio «HanyoHanbHoe 00befuHeHIe CAMOPETYINPYeMBbIX OpraHM3aLL,
OCHOBAHHBIX Ha WICHCTBE JINL], OCYIeCTB/IAOINX TIOATOTOBKY IPOEKTHON JOKYMEHTAI[UI» .
Yka3zaHHBIe CYMMBI ObIIM yIUIA4eHBI ICTIIOM 113 COOCTBeHHBIX cpencTB. K paccMorpenuio fema
B KaueCTBe TPeThero ymia 6b110 npusnedeHo Haryonanbaoe 06beyHEHIE TPOEKTPOBIIN-
KOB, aHa/IN3Y TIOABEPIIOCH IPUHATOE 061IM cobpaHueM ero wieHoB [TosoxeH1e 0 opsiKe
YIUIATBI OTYMCIEHMIT Ha HY XAl HanyoHa/IbHOTO 00'befIHeHNA IIPOEKTUPOBIINKOB B 2011 .

TpeboBaHMe O B3BICKAHUY 3aIOJDKEHHOCTM IIO YIIaTe B3HOCOB OBbIIO YAOBIETBOPEHO
HOJTHOCTHIO; TpeOOoBaHIe O B3BICKAHUY JIEHEKHBIX CPEJICTB MIsl IIOC/IEeNYIOIIero mepedncre-
HUA VX B II0/1b3y HallMoHaIbHOrO 0O beANHEHNA IPOEKTMPOBIINKOB OBIIO YOBICTBOPEHO
qactyHO”. OLieHNB IIpefiCTaB/IeHHbIE JOKAa3aTeMbCTBa, CYJ, MOCYMTaM HeO0OOCHOBaHHBIMU
IIOBOJIBI OTBETUMKA, YTO UCTEL] ObUI 00513aH CAMOCTOSITEIbHO U3BICKATh CPEICTBA /IS YIIIAThI
oruncnenuit B HanmoHanbHOe 06 benuHenne B 2011 I. ¥ OIUIa4MBaTh KX 3a CUET eXKeMeCSIHbBIX
YJIEHCKMX B3HOCOB, ITONTy4aeMbIX OT CBOUX WIEHOBY.

[Tono6HbIIT TOAXON CYAeOHBIX OPraHOB* CBUAETENIbCTBYET, YTO CY/ 3aLIMIAET IIPABO Ca-
MOPETYIMPYeMOI OpraHM3alVM He TIOTOMY, 9TO 3TO OTBe4aeT IPUHINIIAM CIIPaBeIMBOCTH,
BO3ME3JHOCTM, SKBUBAJICHTHOCTU B IIPABOOTHOIIEHVAX MEX/Y CYODBeKTaMy TPasKIaHCKOTO
IIpaBa, a IOTOMY, YTO IIPUIMCHIBAET CAMOPETYIMPYEMOI OPTaHU3ALMM HEKYIO BBICIIYIO LIe/Ib,
He CBSI3aHHYIO C Y/IOBIeTBOPEHMeM IIOTPeOHOCTelT ee YWIeHOB' 1 COCTOAIIYI0O B TOM YUCTIe B
conep>xaHyuy HanmoHanbHOTO 06beVIHEHN .
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Abstract

The article reveals the features of legal relations between self-regulating organizations in development
sphere and their members on the payment fees. The author analyzed the judicial acts in which the
qualification is given on the payment fees. The paper showed that the overwhelming majority of courts
classified a dispute about collecting fees as corporate for two reasons: 1) because it arises in the
management of a non-profit partnership, 2) because the fee is paid according to the charter, and not on
the economic contracts. The author does not consider the relations on the payment fees as corporate
relations. In her opinion, corporate relations arise only during 1) the participation in organization or
2) the management of organization, regardless whether it is a commercial organization or not. The
right to participate is the absolute right of the participant to express the will, which may have an impact
on the will of corporation. The right to manage is the absolute corporation’s right, when expressing
the will is based on a proper formed will, and entails the legal consequences. According to the author,
absolute corporate rights are protected indirectly — through the restoration of rights in relative legal
relations. In the author’s opinion the requirement of self-regulating organization for payment fees is
not the subject of corporate dispute, because the breach of duty to pay fees does not violate the rights
of organizations to form their will and express it in relations with third parties. In cases of collection of
fees self-regulating organizations do not need additional legal protection provided to the participants
of corporate disputes. The relations on the payment fees are compensatory and imply self-regulating
organization’s duty to provide services to their members and members obligations to pay for services (in
the form of fees). If the subject of obligation between self-regulating organization and their members is
not defined, and execution of obligations has not been proved, the rights of self-regulating organization
cannot be considered breached and its claim for payment fees shall not be satisfied.

Keywords

Self-regulating organization, fees, corporate relations, corporate dispute, the right to participate, the
right to manage.
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AHHOTaUuA

B YronosHom kopekce Poccuiickon depepaumm cogepXkartcA COCTaBbl, KOTOPbIe OTpaxkaroT nobon cny-
Yyan COBEpLUEHWA OMNpeAeneHHOro NPecTynieHnA, U COCTaBbl, KOTOPbIE OTPaXalT OTAESbHbIE Cry4Yau
COBEepLUEHVA TOro e npecTynnexus. lNepBble cocTaBbl nanaratoTcA B 0o6Lien Hopme, rmocnegHue —
B crieunanbHon Hopme. [py 3TOM CyllecTBOBaHWE CrneumanbHOW HOPMbl HapAdy ¢ oblen Torga umeer
NpaKTU4ECKNA CMbICI, KOrAA 3Ta cneunanbHaA HopMa Kak-To MHa4ve peluaeTt BONpOoChl YroNOBHOW OTBET-
CTBEHHOCTM MO CpaBHEHMIO C 0bLert Hopmon. Ecnn B YronoBHbIn kogekc Poccuiickon depepaumm BBO-
OATCA COCTaBbl MPECTYMNIIEHNI, C MOMOLLbIO KOTOPbIX YCTAHABNNBAETCA OTBETCTBEHHOCTb 3a OTAENbHbIE
cryyaun CoBepLUEHNA OeAHWUN, NoboN cry4var COBEPLUEHVA KOTOPbIX OTPaXeH B APYrnx coctaBax, TeM
cambIM 13 06LLEeN HOPMbI UCKMIOYaEeTCA TO, YTO BKIIOYAETCA B crieumasbHyto Hopmy. CMbICn Takoro umc-
KIOYEHNA/BKITIOYEHNA 3aKtovaeTcA B He06xoammocTu anddepeHumaummn (M3MEeHEeHNA, CMArYEHNa unm
YCUNEHNA) HaKa3aHuA 3a COOTBETCTBYIOLEE MPECTYMN/EHNEe C y4eTOM ero obLeCTBEHHON OMacHOCTMU.
B utore noABnAeTcA oTBET Ha BOMPOC, MOYEMY 3aKoHoAaTenemM npv nNpeayCMOTPEHHOCTU npecTynne-
HMA obLlen 1 cneumanbHON HOpMaMu MPYOPUTET NPefoCTaBNAET MMEHHO CreumanbHONn Hopme, — AnA
TOro 4TO6bI y CyAa B COOTBETCTBUM C €ro BOMNEN NOABUNACH BO3MOXHOCTb Ha3HAYNTb BUHOBHOMY UHOE
(NOBbILLIEHHOE MUNN MOHWXKEHHOE) Haka3aHue. TakuM o6pa3oM, Coaep>KaHne CoOCTaBOB NPECTYMIeHNI, OT-
pa>keHHbIX B 06LLeln 1 crneumasnibHON HOpMax, HUKaKoM KOHKYpeHUun He npegnonaraet. B ctatbe Takxe
paccmaTpvBaloTCA KOHKYPEHLUMA HOPM YrofIOBHOIO MpaBa 1 npasuna Keannukauuy NpecTynieHuii npu
ee Hanu4un. MNpuBoaATCA apryMeHTbl B NOJIb3y NPaBOMEPHOCTU BblAENEHNA KOHKYPEHLMM HOPM YromnoB-
HOro npasa npv KBanudukaumm npecTynnenvn. V13 Bcex BMAOB AAHHON KOHKYPEHLWM, BblOENAEMbIX B
Hayke, aBTop COrnawaeTcA C CyLeCTBOBaHWEM B YrOTOBHOM MpaBe NMLUb ABYX: KOHKYPEeHUMA obLen n
creunanbHON HOPM U KOHKYPEeHUMA YacTu u uenoro. MNMpuBogATcA npaBuna Keanudmkaumm npecrynne-
HVIN NPW KOHKYPEHLMK obLen 1 cneunanbHon HopMbl. POpMynupyloTCA npasuna Keanvduvkaumm npu
KOHKYPEHLIMM YacTu 1 Lenoro. BeickasbiBaoTCA NPEANoXeHNA MO COBEPLUEHCTBOBAHMIO KakK YronoBHOMO
3aKoHOAATeNbCTBA, TakK M MPaKTUKK ero NPUMEHEHUS.

KnroueBble cnosa

KOHKYPEHLWA, HOpMa YrofoBHOTO NpaBa, obluas U creumanbHas HopMbl, 4acTb U Lenoe, cneumasbHble
HOpMbI, adhheKT, NPEeBbILLEHNE NPEeAeioB HE06X0AMMON 060POHbI, KBanNUUKaLmMA NpecTynneHns

B YronosroM kopiekce Poccmitckort @epepanyn (fanee — YK P®) npsamo o KOHKypeHIMM
HOPM YTOJIOBHOTO IIpaBa H14yero He ropoputcs. ITpu atom B 4. 3 ¢1. 17 YK PO ycranosneHo,
YTO «eC/IM MIPeCcTYIUIeHVe IPefyCMOTPEHO 00ILIell U ClielaIbHOM HOPMaMy, COBOKYITHOCTD
IIPeCTYIUIEHNI OTCYTCTBYET M yTOIOBHASA OTBETCTBEHHOCTDb HACTYIIAET 10 CIIeNVaIbHOM HOP-
Me». JoBOps MHade, B 3aKOHE OTpaykeHa CUTYyalsd, KOTia COBEPUIEHE OJHOTO IPECTYTIEHNA
IpefycCMOTPEHO IBYMs HOpMaMM (B JaHHOM Clydae — oO6lielt M CIeIanbHOIl), a yromIoB-
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Hasl OTBETCTBEHHOCTDb HACTYIIAeT II0 OJHOI M3 HUX (B JAHHOM CIy4ae — IIO CIeIVIaIbHOIL).
JiMeHHO Takas cuTyanus (HO He TONBKO onmucaHHasA B 4. 3 cT. 17 YK P®) paccmarpnBaerca B
YTOJIOBHO-TIPABOBOIT INTEPAType KaK KOHKYPEHIMs HOPM YTOIOBHOTO ITpaBa’.

OpHaKO HY)HO YYUTBIBATh, YTO KOHKYPEHIUA HOPM YTOJIOBHOTO IIpaBa — HEOTHOPOLHOE
apnenne. JL.B. Vinoramosa-Xeraji cripaBe[l/IBO PasinyaeT «KOHKYPEHUUIO y207106HO-NPABo-
8bIX HOPM, BOSHUKAIOIINX B IIPOLIeCCe PETYIMPOBAHNUS YTOTOBHO-TIPABOBOTO OTHOLICHNUS NPU
KeanUOUKAYUU NPpecmynsieHus, KOHKYPeH1Ul0 HOPM NPU HASHAYEHUU HAKA3AHUS, KOHKYDeH-
YU HOPM NPU 0CB0O0HOEHUL O Y207106HOL OMBEMCINBEHHOCNU U KOHKYPEHIUI HOPM NPU
0c8060x0eHUU om HaKa3aHus»*. VICXOIs1 U3 Liefiell CCTIefOBaHMsl, B JabHeleM Mbl He Oy-
IeM aHa/IM3MPOBATh TY YaCTh KOHKYPEHIUY HOPM YTOJIOBHOTO IIPaBa, KOTOpas He OTHOCUTCS
K KBa/MpMKAIMU TPECTYIUIEHWIL.

B cBoI0 ouepenb HEOLHOPOLHA ¥ KOHKYPEHIIMsI HOPM YTOIOBHOTO IpU KBaIM(DUKAI[UN
IIpecTYIUIeHWIL. B yronoBHO-IIpaBoBOIT HayKe 110 IIOBOAY BIJOB KOHKYPEHIUY BHICKA3bIBAIOT-
s pasnuuHble B3rAnbl. B.H. Kynpssues paccMarpuBan «Ba OCHOBHBIX BUfIa KOHKYPEHIIUIL,
Pas3IMYAIOIINXCS MEX/Y OO0t IO COfepKaHIIO COBIIAAIONINX U HECOBIIAAIOIIUX IIPU3HA-
KOB COCTaBOB». Peub njieT 0 KOHKYPEHLUY «001Ielt U CIeIanbHOl HOPM» U KOHKYPEHIUN
«4acTu 1 1enoro»’. HekoTopble Ipyrue ydeHble TakKe OTPaHNYUBAIOTCS IBYMs BUaMM KOH-
KypeHIIMI HOPM yrOJIOBHOTO ITpaBa. BMecTe ¢ TeM OHM CYMTAIOT Iie/IecOO6PasHbIM Pas3nnyaTh
JINIIb KOHKYPEHIIVIO ) 00X M CllelMaIbHbIX HOPM U 6) clieninanbHbIX HopM'. OTHe/IbHbIe
aBTOPbI OObeINHAIT IPYBEeHHbIE BbIlIe 03uII. OHM BBIEIAIOT CTIEAYIONIe BUJIbI KOH-
KypeHIIMM HOPM YTOIOBHOTO TIpaBa: 1) ofleit 1 CrennaabHON, 2) CleliuaIbHbIX 1 3) 9acTu
M LIeTIOro°.

JI.B. ViHoramoBa-Xerail pasnmyaeT «CO0epiAmenvHyr, memnopanvHyto (XpoHonozute-
CKY10), NPOCHPAHCIMBEHHYI0 U UEPAPXUHECKYI0 KOHKYPEHUUL Y207108HO-NPABOBLIX HOPpM». Bu-
JaMM COfIep>KaTe/IbHOM KOHKYPeHINH, IT0 ee MHEHUIO, AABJIAIOTCA «ad) KOHKYpPeHUuUs obuseil u
CNeUuanvHotl HOpM; 6) KOHKYPeHUUS HaAcmu U Uesi020; 8) HeOOHOKPAMHASL KOHKYPeHUUs 00ueti
U CNeyuUanvHoli HOPM, a MaKxe HOPMbL-HACHU U HOPMbL UeTI020; 2) KOHKYPpeHUust oOuieti (cne-
YUANLHOL, HOPMbI-HACHIU UL HOPMDBL-14€71020) U UCKTIOHUIMENbHOTE HOPM»®.

H.K. CemepHeBa cumraeT, 4To Hambojee 4acTO BCTPEYAIOTCA «KOHKYPEHINA OOIeil U
CrienMasbHOM HOPMBI; YaCTV U 1[€JIOT0; OCHOBHOM M KBanuuUUUPOBAHHON HOPMBI; KBaju-
¢uipoBaHHOi 1 0060 KBaMMUIMPOBAHHON HOPMBL; KBaIM(ULINPOBAHHOI 11 IIPUBUIIE-
TUPOBAaHHOI HOPMBI; ABYX IIPUBUJIETMPOBAaHHBIX HOpM»'. B.C. CaBenbeBa K NpUBEEHHOMY

' Cm.: Kyopsseues B.H. O6mas Teopus kBanmudukanny npectymwrenuit. M., 2001. C. 210; Iopenux A.C.
KonkypeHuus yronosHo-1npaBoBbix HOpM. Kpachospck, 1998. C. 14; Muozamosa-Xeeaii JI.B. KoHkypeH1us
YTOIOBHO-TIPAaBOBEIX HOPM P KBa/muuKaIym npectymienuit. M., 2002. C. 10 u gp.

? Unoeamosa-Xezaii JI.B. KOHKypeHIUs yrOMOBHO-IIPABOBBIX HOPM TPV KBaIMUKAIMN TIPECTYIIICHMIL.
C.26.

* Kyopsisues B.H. Obmias teopus ksanuduxanmu npecrymnennit. C. 211, 213. Cm. takxe: Tonkauvenxo
A.A. Teoperndeckue oCHOBBI KBa/miuKanym npectyriennit. M., 2004. C. 43; Kopreesa A.B. Teoperndeckue
OCHOBBI KBa/mMbuKaryu npectymiennit. M., 2006. C. 140; Hazapenko I'B., Cumnuxosa A.J. Teoperudeckne
OCHOBBI KBa/MUKaluy npectymienuit. M., 2009. C. 62 u fp.

* Cm.: Acaes V.. COBOKYIIHOCTD IPeCTYIUICHUIT: IOHATUE, BUABI, HakadyeMocTb. M., 2003. C. 156-157;
Kaonuxos H.I. KBanuduxaums mpecTyIUIeHUIT 1 BOIIPOCH! cyAebHOro TonkoBanus. M., 2011. C. 43. Panee 06
aToM e mucanm: Kypunos b.A. Hayunble ocHOBBI KBa/muKaryy npecrynnennit. M., 1984. C. 177.

> CMm.: Topenux A.C. KoHKypeHUMs yromoBHO-1IpaBoBbiXx HOpM. C. 14; Yeprenko T.I. MHOXXeCTBEHHOCTD
IIpecTyIIeHnii 10 PoccuiickoMy yronosHomy npasy. Kemeposo, 2007. C. 120.

¢ Unoeamosa-Xezaii JI.B. KOHKypeHIIs yrOMOBHO-IIPABOBBIX HOPM IPY KBaIMPUKAIMN TIPECTYIIICHMNIL.
C.26-27.

7 Cemepresa H.K. Kpanmudukanys npectymnennii (dactu O6mmas n Ocobennas). M., 2010. C. 147.
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IepevHIo 100aB/IAeT KOHKYPEHINMIO HOPM, OIPeNeAIINX «OCHOBHOM 1 IIPUBIJIETMPOBAH-
HBII1 COCTABBI MPECTYIUIEHWIN»®,

B.I1. ManKkoB puMeHNUTENbHO K YronosHoMy Kofekcy PCOCP 1960 r. Bupien Takue BU/ibl
KOHKYPEHLMY YTOTOBHO-TIPABOBBIX HOPM, Kak: 1) KOHKypeHUusi o0mieil M CIeIManbHOI
HOPM; 2) KOHKYPEHIIUA CIeIVaNbHbIX HOPM; 3) KOHKYPEHIIMA HOPM COIO3HOTO U peciyo6mm-
KaHCKOTO 3HaUeHWsT; 4) KOHKYPEHIVIsI HOPM Pas/IMYHbIX COIO3HBIX PECIyOINK; 5) KOHKYpeH-
LU HOPM, U3[AHHBIX B pasHOe BpeMs; 6) KOHKYPEHIV HOPM HallMOHaJIbHOT'O YTOJIOBHOI'O
3aKOHOZIaTe/IbCTBA C HOPMaMM YTOJIOBHOTO 3aKOHOJATENbCTBA MHOCTPAHHBIX I'OCYJApPCTB;
7) KOHKYPEHIMsI HOPM HAIIOHa/IbHOTO YTOJIOBHOTO IIpaBa ¢ HOPMAaMU MEXyHapPOJHOTO
mpaBa’. Cpasy orMeTuM, 4To B cBA3u ¢ pacmagoM CCCP cooTBeTcTByIOIMe BUIBI KOHKY-
PEHLIMM HOPM YTOIOBHOTO IIpaBa y>Ke He MOTyT BO3HMKaTh. [IoaToMy B manmbHelieM K HUM
o6paIaTbcst He MMeeT CMBICTA.

Kaxk BupjHO, B JOKTpUHE eAMHCTBO B3I/I0B HAOTIONAETCS JIUIIb B OTHOIIEHNY BBIfIe/ICHIIsT
KOHKYPeHIIMY 0611ieit 1 CIelinanbHoit HopM. BeposTHo, fierno, mpex/ie Bcero, B MpeAncaHyax
4. 3 c1. 17 YK P®. B 10 >xe Bpem: 3T0 He cTano nomexoit iy H.D. Kysnerosoii, BbICTyIMBILE
3a TO, 4TO «JIOTMYHee OTKa3aTbCA OT Hem3BeCTHOro YK 1 IpakTuKe MOHATHA «KOHKYPEHLIMA»,
a yIoTpe6/IATh 3aKOHOJATEIbHYI0 TEPMIHOJIOTUIO O KBaMU(UKALM MO 06Iel U CIelMaTbHO
HopMmam»'’. TlocienHee cienaTh HECIOXKHO, HO He MOYKET He BOSHUKHYTD BOIPOCa, II0YeMY OfIHO
IIPeCTYIIEHVE OKa3bIBAETCA MPEJYCMOTPEHHBIM ABYMsA HOPMaMU M yTO/IOBHAs OTBETCTBEH-
HOCTDb HaCTYTIAaeT TO/bKO II0 OFHOI 13 HMX. Ha Hero 1 oTBeYaeT CIIOBO «KOHKYPEHIMS».

Hecmorpst Ha o uTo B YK PO TepMuH «kBamuduKaiysi» OTCyTCTBYeT, 9TO He MeIIaeT
aBTOPY MM OIlepupoBaTh. HalpoTnB, MpaKTyKe NOHATHE «<KOHKYPEHIMA» BCe-TaKM N3BECTHO.
Tak, B onpenenennu Cyne6HOI KOIETUM IO YTONOBHBIM AenaM Bepxosnoro Cypa Poccwmit-
ckoit epepanyn 1o fieny C. ckasaHo, 4To ocyxkeHne ee 1o 4. 2 cT. 303 YK PO un ucknroyenne
13 00BUHEHMA 4. 1 CT. 285 «COOTBETCTBYET IIpaBIIaM KOHKYPEHINI HOPM, IIPefyCMOTPEH-
HBIM 4. 3 cT. 17 YK PO».

C KOHKypeHIMell 4acTu U I[efIoro Takxke Bce HempocTo. A.H. TpaltHun cuuTan ee mo-
rromeHreM cocraBoB'?, B.II. MankoB paccMaTpuBal Kak IOIVIOLIEHME IIPecTyIUIeHmit"”, a
H.®. KysHeropa oTHOCHIA K KBamUpUKAIMU CTOXKHBIX IIPECTYIICHNUIT, COBOKYITHOCTH TIpe-
CTYIIEHVIT ¥ eIMHIYHBIX IpecTymeHnit't. Takue moaxo/pl He OTBEYaoT Ha BOIPOC, IIOYEMy
B COOTBETCTBYIOIIVX CIy4YasiX MOITIOLMIAIOTCA COCTABbI MIN IPECTYIUICHNA TNO0 OTCYTCTBYET
COBOKYITHOCTD IIPECTYIIEHNIA, a IesTHNE AB/IAETCA eNVHIYHBIM IPECTYIIEHIEM, B TOM 4MCTIE
cmokHbIM. Ha aTOT BOITpoc onATb-TaKM OTBEYAeT CI0BO «KOHKYPEHLIMI».

B.b. lllakuH oTpuijaeT Ha/IM4Me KOHKYPEHIMU YacTY U IIe/IOr0'®, cChUIasgch Ha MHEHUe
B.I1. MankoBa, 4TO «<KOHKYpPMPYIOIINe HOPMBI HAXOAATCA MeX/y cO60I1 B I'Ty6OKOI B3auMOC-
BA3», TIPY KOTOPOIL, «eC/Ty ObI OHA 13 IBYX KOHKYPUPYIOLINX HOPM K MOMEHTY ITPUMEHEeHNS
6bITa OTMEHEHA, TO MOJIEXKAIVIT YPeryInpOBaHNIO CIydail MOT OBITH paspelleH Ha OCHO-

¢ Cagenvesa B.C. OcHOBBI KBa/mMuKaIyu npectymrenuit. M., 2006. C. 61.

° Cm.: Mankoe B.I1. COBOKYIIHOCTD IIPeCTYIUIeHNMIT (BOIIPOCH KBamdUKAIM M Ha3HAYeHUA HaKa3aH!A).
Kasanbp, 1974. C. 182-193.

' Kysneyoea H.®. ITpo6nemsr kBamdukarym npectymrenuit. M., 2007. C. 125.
! bromnerenb Bepxosroro Cynma Poccuiickoit @enepanym. 2010. Ne 8. C. 40.
12 Cm.: Tpatinun A.H. Ob1iiee yaenne o coctaBe npectymienus. M., 1957. C. 254.

3 Cm.: Mankos B.I1. COBOKYITHOCTD IIPeCTYIIeH I (BOIPOCH KBanu(UKALMI 1 HA3HAYEHs HAKa3aHIs).
C. 124 u cnep.

" Cm.: Kysneyosa H.®. TIpobnembr kBanudukanmu npectymiernii. C. 126.

"> Cm.: Illakun B.B. IIpeofonenye KOHKYPEHIIMY yTOMOBHO-TIPABOBLIX HOPM IPM KBa/MMPUKAI[IM TPECTy-
IUIEHNIT: aBTOped. [IUC. ... KaHJ. I0puj. Hayk. M., 2004. C. 15
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BaHMM OCTaBIIeliCA HOPMBI TIpaBa»'®. 3TO BOBCe He MPOTUBOPEUNT, HA HAII B3IJIAN, KOHKY-
peHumy yacty u nenoro. Ecnu 6yetT oTMeHeHa HOpMa-4acTb, TO IIPUMeHETCs HOpMa-Iienoe.
Ecnn 6ymeT oTMeHeHa HOpMa-1ielioe, PV IPOYMX PABHBIX YCTOBIUAX HMPUETCA IPUMEHSTD
HOPMY-4acTb, XOTs, KOHEYHO, KBa/mpyKanusa 6ygeT ypesaHHOIL.

HanpoTus, Bce ocTanbHOe, YTO B HAyKe BHOCAT B KOHKYPEHIIVIO HOPM YTOJIOBHOTO IIPaBa,
Ha Halll B3IJIAJ, €10 He ABJAeTCA'”. DTO IPUHIMIINAIBHO MIHOE B3aMOJelICTBIE JaHHBIX HOPM.

Yame Bcero B KOHKYPEHLMIO CIELMATbHBIX HOPM BK/IIOYAIOTCSA KOHKYPEHI[UA HOPM CO
CMATYAIOIVIMYU U OTATYAOIMMIU O0OCTOATENbCTBAMY, KOHKYPEHIVISI HOPM CO CMATYAIOMINMMA
06CTOATeIbCTBAMM, KOHKYPEHIMS HOPM C OTATYaomumMy o6crostenbcTsamn’®. Mexay teM,
VHOT/Ia HOPMBI CO CMSITYAIOMINMI 0OCTOSITEIbCTBAMI He BBOZAT B KOHKYPEHIINIO CIIel{iajIb-
HBIX HOpM". [0BOpS MHaue, K KOHKYPEHIINH CIIelMaTbHBIX HOPM OTHOCUTCSI MHOTO€ 13 TOTO,
YTO Ha3bIBAIOT caMoCToATenbHbIMY Busiamy KoHKypenuyy H.K. Cemepnesa u B.C. Casenbepa
U 9TO [TO3BOJISIET 0COO0 He OCTAHAB/INMBATHCS HA KPUTVIKE MX MHEHIISL.

OpHako MMeeTcs U APYroil B3I/IAJ Ha KOHKYPEHIMIO crelnanbHblx HopM. Tak, E.B. bra-
roB 000CHOBAJI ee OTCYTCTBIE™. MBI €T0 B 9TOM MOAEP>KUBAEM.

T.A. KoctapeBa BbicKasajzia MHEHME, YTO B C/Iydae KOHKYPEHIUM «HECKOTbKMUX ITyHKTOB
(unu 4acTelt) CTaTby, MpPeFyCMATPMBAIOIIVX YCHIMBAONIME OTBETCTBEHHOCTDb IIPM3HAKIL,
IPUMEHACTCS. TOT MYHKT (WM 4acTb), KOTOPBI COfepXKUT Hambosee TSDKKMIT MPUSHAK U3
MMEIOIUXCA B JAHHOM KOHKpPeTHOM ciy4ae. I[Ipy 3ToM B ommcareIbHON 4acTy IIPUTOBOPA
IOJDKHBI OBITh YKa3aHbI BCe KBaMMOULIMPYIOIIe IPU3HaKN fesHuA»> . KoHKypeHIusa JacTeit
CTaTby, «IIPeyCMaTPUBAIOIINX YCUIMBAIOIME OTBETCTBEHHOCTD NTPU3HAKI», KOHEYHO, MO-
XKeT OBbITh. BMecTe ¢ TeM OHa BO3HUKAaeT TOJIBKO NPV COBEPLICHNN OJHOTO IIPeCcTYIUICHMNS,
COOTBETCTBYIOLIME KBAMMPUIMPYIOLINe 06CTOATEbCTBAa KOTOPOTO OfHOBPEMEHHO YCTaHOB-
JIEHBI IIPM3HAKaMM HECKO/IBKMX YacTeil OJHOI U TOVI )K€ CTaTby, HO IIPECTYIIEHNE TIOJIEXKUT
KBa/IM(pUKaIMM JIUIIb [10 OFHOI U3 4YacTell cTarby. IIpaBma, Takasd KOHKypeHLUA JIOKUT B
paMKax oTpa)keHHOro B 4. 3 cT. 17 YK P® cooTHOmeHN: 0611elt 11 crenyanbHOl HOPM.

B MHBIX CTy4asx «KOHKYPEHIUM HECKOIbKUX ITYHKTOB (M/IM 9acTeif) CTaThi, HMpemyc-
MaTPUBAIOMIVX yCUIMBAIOIIVE OTBETCTBEHHOCTD NIPM3HAKN», He BO3HMKAeT. Tak, B paMKax
COBPEMEHHOTO YTOJIOBHOTO 3aKOHOMATEeNbCTBA MpU KBaMMUKALMM OecrpeIMeTHO BbIOU-
paTb KaKoli-mubo 13 HeCKOIbKMX IIYHKTOB OZHOI 1 TOII >Ke yacTit cTatby OcobeHHOIT YacTn

' Manxos B.II. COBOKYITHOCTb IPeCTYIIeHNil (BOIPOCH KBaIMPUKAIMU ¥ Ha3HAYeHMSA HaKa3aHUA).
C. 180-181.

7 B.b. IllakuH cuntaeT HeOOOCHOBAHHBIM BbIfle/IeHVE IPOCTPAHCTBEHHOI (TeppUTOPUAIBHOIL), Mepap-
XMYECKOIT ¥ TeMIIOPajIbHOI (BpeMEHHOIT), KOHKYPEHI[UM, KOHKYPEHIIUI JacTH U IIe7I0Tr0, a TaKxKe 00Iwert 1in
CIelManbHOM U UCKMoYnTenbHON HOpM. Cm.: Illakun B.b. IIpeononenye KOHKYPEHIIMN YTOTOBHO-TIPABOBBIX
HopM rpy kBanuukanuy npectymiennit. C. 15.

'8 Cwm., Hamp.: Manxos B.II. COBOKYITHOCTD IpeCTYIUIeHNIT (BOIPOCHI KBamQUKaIyM 1 Ha3HAYeHNA Ha-
kasanus). C. 183-187; Kypuwros B.A. Hayunble ocHoBbI kBa/mduKaiym npecrynnennit. C. 178. Manvixun B.J.
Ksamudnkanma npecrymnennit: Teoperideckne Bonpocsl. Kyitopimes, 1987. C. 43; Kocmapesa T.A. Kpamu-
duimpyronie 06CTOATEIbCTBA B YTOIOBHOM IIpaBe (MOHATHE, 3aKOHO/IaTe/IbHAA PerlaMeHTalNs, BIUAHIe Ha
mndepeHnmanuio 0TBeTCTBEHHOCTH). SIpocnasnb, 1993. C. 149; Hukonos B.A. OcHOBBI Teopunu KBamdu-
KaIuu MpecTyIUIeHni (aIropuTMIIecKuit oaxon). Tromens, 2001. C. 172-174; Yepnenxo T.I. MHO>XeCTBeH-
HOCTb IIPeCTYIUIEHNII 0 poccuiickoMy yronosHomy npasy. C. 123-125; u ap.

Y Cm.: Azaes J.B. COBOKYIIHOCTD IIPECTYIIJIEHWIL: IOHATIE, BUJbI, HaKa3yeMoCTb. C. 158; Kaonuxos H.I!
KBanmnukanus mpecTymieHnii 1 BOIpocs! cynebHoro Tonkosaums. C. 43-44.

» Cm.: braeos E.B. KBamuduxaiys npy coBeplieHny npectymiernsa. M., 2009. C. 79-84.

! Kocmapesa T.A. Ksanmuouimpyromiye 06CTOATENLCTBA B YTOIOBHOM IIpaBe (IIOHATIE, 3aKOHOATe/TbHAs
perameHTanys, BvsiHue Ha auddepennuamio orBerctBeHHocTn). C. 155. Cwm. Taxxke: Yeprenxo T.I. Muo-
JKeCTBEHHOCTb IIPECTYIIIEHUII II0 POCCUIICKOMY YTooBHOMY 11paBy. C. 124,
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YK P®. B Hux npenycMoTpeHbI KBaIM(PUIMPOBaHHbIE COCTABbI IPECTYIUICHNUI, Ka>KIbII U3
KOTOPBIX COfIEP>KUT IPU3HAK, OTCYTCTBYIOIIMII B PYTOM, YTO O3HaYaeT COOTHOIIEHME CMEX-
HBIX COCTaBOB, a He KOHKYPEHLIMIO HOPM YTOJIOBHOTO ITpaBa, IPY KOTOPOJI TONBKO OffHA M3
HIIX MIMeeT NIPU3HAKM, OTCYTCTBYIOIINE B IPYTOif*.

He cyuaiino ITnenym Bepxosroro Cyza Poccnmiickoit @egepanym 8 1. 17 ITocTaHOBIeHNA
ot 27 siHBaps 1999 . Ne 1 «O cynebHOI mpakTuke 1o genam o6 youiictse (cT. 105 YK P®)»
PasbACHUIL, YTO «yOMIICTBO, COBEpIIEHHOE IIPY KBaIM(PUIVPYIOMNX IpU3HAKAX, IPELYCMO-
TPEHHBIX ABYMs 1 6onee myHKTamy 4. 2 cT. 105 YK PO, nomkHo kBamduLuupoBaThes Mo
BCEM 3TUM IYHKTaM»*>. [IpoTHBOpedYnT 3TOMY II. 13, COrIaCHO KOTOPOMY, «II0 CMBICITY 3aKOHa
KBaMUpUKaIMA Mo M. «k» 4. 2 cT. 105 YK PO coBepireHHOro BUHOBHBIM YOMIICTBA OIIpefie-
JIECHHOTO JIMIIA C Lie/IbI0 CKPBITh APYyroe IpecTyIIeHNe WM OOIerYiTh ero COBepILIeHNe JC-
K/TIOYaeT BO3MOXXHOCTD KBamM(pUKAIMN 3TOTO XKe YOUICTBa, TOMIMO YKa3aHHOTO ITYHKTA, IO
KaKoMy-1u60 fpyroMy myHKTy 4. 2 cT. 105 YK P®, npegycMarpusaroieMy MHYIO Lie/Ib WM
MOTUB y6uiicTBa. [ToaToMy, ec/ii yCTaHOBJIECHO, YTO yOMIICTBO IOTEPIIEBIIETO COBEPIIEHO, Ha-
IpuMep, 13 KOPBICTHBIX WINM U3 XYIUTAHCKUX HOOYXAEHMIL, OHO He MOXET OJHOBPEMEHHO
KBa/MUIMPOBATHCS 110 IL. «K» 4. 2 ¢T. 105 YK PD»*.

ITo xpaiiHeil Mepe, 1je/ib M MOTUB BO Bcex ctatbsax Ocobennoit yactu YK PO — aro ot-
IeNbHBIe TIPM3HAKM CYOBEKTMBHOI CTOPOHBI mpecTyruieHns. CneoBaTe/IbHO, OHU He CIIO-
COOHBI IOITIOATD APYT pyra. Bosee Toro, coBeplueHe MpecTyIIeHI MOXKeT IIPeC/IeOBaTh
HeCKOJIbKO Liefer. Eciu Bce OHM KpMMMHAMM30BaHBI, TO BCE U JJOIDKHBI OBITb MOJIBEPTHYTHI
kBanudukanuyu (HampuMep, yOUIICTBO, COBEPIIEHHOE C LIe/IbI0 CKPBITh COBEPIIEHIE IPECTY-
IJIEHVS, TIpeflycMoTpeHHOro cT. 120 YK P®, MoxeT 6bITh COBMEIIIEHO C Lie/bI0 UCIOIb30Ba-
HILA OPTaHOB WJIU TKaHel IOTepIIeBIIeTO).

3 cyne6HOI MpaKTUKY, padyMeeTcsl, BBITEKAeT YKasaHue OTPaXKaThb B ONMMCATETbHOI da-
CTV IIPUTOBOpa «Bce KBajmduuupyomye npusHakm». Hampumep, B 1. 17 IlocraHoB/IeHNA
toro >xe IInenyma ot 27 mexabps 2002 . Ne 29 «O cyzme6HOI IpakTHKe IO [elaM O Kpake,
rpabexe 1 pazboe» CKazaHO, YTO «B C/Iy4ae COBEpIIEHMA KPaXu, rpabexa wim pasbos mpu
OTATYAIOLINX 0OCTOSTENbCTBAX, IPELYCMOTPEHHBIX HECKOMBKUMM YacTsMM crateil 158, 161
nmm 162 YK PO, neiicTB1A BUHOBHOTO IIPU OTCYTCTBUM PearbHOI COBOKYITHOCTY IIPeCTYyII/Ie-
HUIT TOA/IeKaT KBaMQuKaluy TMIIb 110 TOJ YacTV YKa3aHHBIX CTaTell YTOMTOBHOTO KOfjeKca
Poccmitckoit @epeparym, I0 KOTOPOIT MpeRycMOTpeHo Horee cTporoe Hakasanue. [Tpu aTom
B OIMCATEIbHON YaCTU MPUTOBOPA JOIDKHBI OBITH TIPMBE/EHbI BCe KBaMM(UIMPYIOIIUe TIPK-
3HAKU JieAHUA»>. B TO >ke BpeMs: IOC/IeqHee IPUMEHVIMO He KO BCeM TaKuM npusHakaMm. He
cny4artao T.A. KocrapeBa fiefraeT OroBOpKy, 9TO «yKa3aHue Ha Bce KBanuuuupyolye mpu-
3HAKM Oy/eT, BUAVMO, U3/TUIIHNAM B CIy4asiX, KOTA MOCAENYIOLVIT IIPM3HAK KOHKPETU3NPY-
eT IPEeAbIAYLINIT U ABIAETCA KaK Obl C/IEHYIOUVIM 3TAIlOM B JIOTMYECKOI! LIeTIoYKe PasBUTIUA
IPECTYIUIEHNA. .. B 3TOM cydae OCTaTOYHO yKasaTb B IPUTOBOPE HA IOC/IENHNI 13 TAPHBIX
IPU3HAKOB, IPEIIeCTBYIONIT KaK ObI IOITIOMAETCA MM»*S,

22 Cm.: Kyopsieuyes B.H. Obmast reopust kBaymukarym npecrymwienuit. C. 215.

2 Bronnetens BepxosHoro Cyzna Poccuiickoit @egepannm. 1999. Ne 3. C. 5.

2 BroyteteHb Bepxosroro Cyma Poccnmiickoit ®@enepaunu. 1999. Ne 3. C. 4. A. V. Kopobees onpaBranHO
cuyTaeT JAaHHYIO mo3uuuio Ilnenyma «ape3aMepHo KateropudHoi». Cum.: Kopobees A.J1. IIpecTynHble mocsra-
TEeITbCTBA HA XXM3HD U 30poBbe yemoseka. M., 2012. C. 107. Opnako oHa BocriponssesieHa B: 1. 3 ITocTaHoB-
nerns ot 28 oA 2011 . Ne 11 «O cyme6HOI IIpaKTUKe 110 YTOIOBHBIM fie/laM O IIPECTYIUIEHNAX 9KCTPEMUCT-
CKoIt HarrpaBneHHOCTN» // bromnerens Bepxosroro Cyzma Poccmiickoit ®epeparun. 2011. Ne 8. C. 4.

» bromerenb Bepxororo Cyna Poccuiickoit epeparym. 2003. Ne 2. C. 4. Cwm. Taxoke: Bronerens Bepxos-
Horo Cypa Poccuiickoit @enepannm. 1998. Ne 4. C. 15; 2008. Ne 5. C. 18.

% Kocmapesa T.A. KBammbuumpyromue 06CTOATeNbCTBA B YTOTIOBHOM IIpaBe (MOHATIE, 3aKOHO/JATeIbHAS
permamMeHTanus, BIMsAHMe Ha fuddepennmanmio orBercTBeHHOCTH). C. 156.
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JleiicTBUTENBHO, HET HEOOXOANMOCTHY IIPUBOANTD B IIPUTOBOPe KBaMMpUIMpyIoIine Ipu-
3HaKM, yKasaHHble B yacTu ctatby Ocobennon yactu YK PO, mpegycmarpupatomeit MeHee
CTpoOroe HaKasaHe, KOTOPbIe BKIIOYAIOT B cebs1 cofiepykaHue KBanupuumMpPyIOLX MPUSHAKOB,
ykasaHHbIX B gactu crarbu OcobenHoit yactu YK PO, mpegycmarpusaromieit 6oee ctporoe
HakazaHye. CKaxxeM, IIPM COBEPIIEHUN KPaXXIL B 0060 KpyIHOM pasmepe (I «6» 4. 4 ¢T. 158
YK P®) He crefyeT IpMBOAUTD TaKue TIPUSHAKY, KaK KPYIHBII pasMep (IL «B» 4. 3) Wiy Opu-
YIHEeHNe 3HAYNTEIbHOTO yiiepba rpaKFaHuHy (IL. «B» 4. 2), MO0 3HAYNTE/IbHBII YiIiep6 rpakia-
HMHY He MOXXeT COCTaB/ATh MeHee 2500 py6eii, KDYITHbIM pasMepoM IIPU3HAETCSA CTOUMOCTD
MIMYILeCTBa, TpeBbilaomnias 250 000 py6eit, a 0co60 KpyHIHbIM — 1 MUJIIVOH py6iteit (mpume-
yauus 2 u 4 K cT. 158). Mexxly TeM 9TO KOHKYPEeHIIMA He CIelaJlbHbIX HOPM, a obuien 1 crenu-
azmbHON HOpMBI (4. 3 cT. 17 YK P®). OpHoBpemenno yactu crareit OcobenHoit yactu YK PO,
OIVCBIBAIOLINE MHbIEe KBAIMPUIMPYIOLIe IIPU3HAKY, He KOHKYPUPYIOT ApyT ¢ apyroM. C nx
IIOMOIIBIO JAeTCs YTOJIOBHO-IIPaBOBas OLleHKA Pas3/IYHbIM 00CTOATEIbCTBAM Jie/Ia, & KOHKY-
peHIA Croco6Ha BOSHUKATD VICK/TIOUNTE/IBHO B OTHOIICHUY OfJVIHAKOBBIX 0OCTOATENbCTB.

Ecnm KOHKypeHIMs CHeLMaNbHbIX HOPM AECTBUTEIBHO CYIIECTBYET, TO JO/DKHBI OBITH
OTHOCAIIYECS JIMIIb K Hell o6mie mpaBuia Kpamidukanyy npecTymiennit. OfHaKoO UX HU-
KTO He popMynmupyer.

SIBHO He sIB/IsIeTCsT OOLVIM JI/IsI KOHKYPEHIINY CIeLIMa/IbHBIX HOPM IPABUJIO, COIJTACHO KOTOPO-
MY «IIp¥ KOHKYPEeHIVN CIIeI[VaTbHBIX yTOTIOBHO-IIPABOBBIX HOPM IIPMOPUTET JO/DKEH OTAABAThCA
HOpMe, IIpeffycMaTpyBaloleli 60ee MATKYIO YTOMOBHYIO OTBETCTBEHHOCTD», KOTIa OTHOBPEMEH-
HO YTBEP)KIAETCsI, YTO «IIPU KOHKYPEHLNY CIeLVIA/IbHBIX HOPM C OTAIYAIOMIMMIU 0OCTOSITEIb-
CTBaMU [IPHOPUTET OTAAETCSI HOPMAM C Hanboriee OTSATIAoIMMI 06CTOsITeNbCTBamM»? . Hembast
CYNMTATD OOIIMM M NIPABWUJIO, B COOTBETCTBUYU C KOTOPBIM NPV HAMIWYNYU «JBYX CIHeEIMalbHbIX
HOPM IpeAnouTeHIe JO/DKHO OT/aBaThCs. .. Oojlee CIelanbHOI HOpMe, CofiepiKaliieil 6omee
ofpobHOe OmMCaHNe TIOOro 9MeMEHTa COCTAaBa IPECTYIUIEHNM. .. »*, VIM MOXXHO PyKOBOA-
CTBOBATbCA IPY KOHKYPEHIMY HOPM CO CMATYAIOIMMI U OTATYAIOIIMMY 06CTOATETbCTBAMMI
VIN C HECKO/IBKVMU OTSAT4YaomymMu obctosrenscrBamu. OfHAKO OHO He KacaeTcsi HOPM €O
CMATYAROIIIMI 00CTOATENIbCTBAMM, MO0 HI B OJHOI U3 HUX HET 60/Iee IOPOOGHOTO OMMCAHNUS
37IeMeHTOB (TIPVM3HAKOB), IIPEYyCMOTPEHHBIX B PYTOil HOpMe.

Vcxopst M3 CKa3aHHOTO, /L1 HOPM CO CMATYAIOLMMI U OTATYAOIINMU 00CTOSATEIbCTBAMM
VUIU C HECKOJIBKIMY OTATYAIOMMMI 06CTOSATEIbCTBAMI, HA HAIIl B3IJISI, BIIOTHE JOCTATOYHO
6o71ee IPOCTBHIX IPAaBIIT KBaMUPUKAIVMN MPeCTYIUIEHNIT, KOTOPbIe OCHOBAaHBI Ha OTPaKEHHOI
B 4. 3 cT. 17 YK P® koHKypeHIuM 0611ielt 11 ClennaabHOI HOPMBL VIMEHHO OHa SICHO MpO-
CIIeXUBaeTCs, KOrfa, HarpuMep, B.H. Kynpsasies pasbacHsAeT, 4T0, «x0T4 cT. 106, 107, 108 s1B-
JIAIOTCA CIeNMaTbHBIMY HOPMaMI. .. KOTAa CT. 105 yrommHaeT 06 yOuicTBe Py OTATYAIONINX
00CTOATENTbCTBAX, OHA MMEET B BUAY Te (POPMBI 9TOTO IIPECTYIUIEHs, KOTOPbIe He IIOANaAaloT
opt mpy3Haky cT. 107 m 108 YK»*.

YT0 KacaeTcs KOHKYPEHIIUM HOPM CO CMATYAIOIMMI 0OCTOATETbCTBAMM, TO J/IA €€ BBI-
Te/leH) s, Ha Halll B3IJIAM, HeT HOPMAaTUBHBIX ocHOBaHMil. IIpegnucannusa cr. 106-108 u 113,
114 VK P®, mpuMeHNTENIBHO K KOTOPBIM OHa OOBIYHO 00Cy>KaaeTcs®, chOpMyIMpOBaHbI 3a-
KOHOJaTe/IeM TaKMM 00pa3oM, UTO COfesTHHOe B COOTBETCTBYIOIIMX CTyJasx BCerfia Ipejyc-
MOTPEHO TOJIKO OJHOI U3 IIPUBEEHHDBIX CTATE.

7 Kypunoe b.A. Hayunble ocHOBBI KBammdukarmy npectymnennit. C. 178, 179.
8 Heznamosa 3.A. Kommmsun B yromosHom mpase. Exatepuu6bypr, 1994. C. 244.
¥ Kyopsisues B.H. O6uias Teopust kBamiukanuy npecryrvienuit. C. 223.

% Cm.: Mnozamoea-Xezati /1. B. KOHKypeHIMsA yTOIOBHO-IPABOBBIX HOPM IPY KBa/MMPUKALN IPECTyIIIe-
nuit. C. 82; Yeprenxo T.I. MHOXXeCTBEHHOCTD TIPECTYIUIEHUII IO POCCUIICKOMY yronoBHomy mpasy. C. 125
uip.
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Tax, B 1. 15 IlocranoBnenns Ilnenyma BepxosHoro Cyma Poccuiickort Pemepanym ot
27 cents6ps 2012 . Ne 19 «O mpyMeHeHny CyaMyl 3aKOHOLIATENIbCTBA O HeOOXOAMMOI 000pOoHe
U IIPUYVHEHVN Bpeja IIpK 3afiep>KaHunM JINLA, COBEPIIVBIIErO IPeCTyIIeHNe» Pa3bsACHEHO, 4TO
«crIefyeT OTTPaHNYVBATh YOMIICTBO U YMBIIJICHHOE IIPIYMHEHVe TAXKKOTO Bpefia 3[l0POBBIO IIPU
IPEBBILICHNN MTPefie/ioB HeoOXonmMoit 060poHbI (vacTb 1 crarbu 108 1 vacth 1 cratey 114 YK
P®) or ybuiicTBa 11 IpUYMHEHNS TSHKKOTO BPefa 30POBBIO B COCTOSIHIM BHE3AITHO BO3HUKIIIE-
TO CHJIBHOTO HymieBHOro BomHeHus (addekra) (ctarpsa 107 u cratpa 113 YK PO), nprHumas Bo
BHMMAHIMe, YTO J/IA1 TIPECTYIIEHNI, COBEPIIEHHBIX B COCTOSHMM CMIBHOTO JIYLIIEBHOTO BOTHEHNS,
XapaKTepHO MpUYMHEHe Bpefia OTepIieBIIeMy He C Le/IbI0 3allIIThI I, C/IelOBATeNbHO, He B CO-
CTOSIHMM Heobxozumoit 060poHsL. Kpome Toro, 06s13aTe/IbHbIM IIPUSHAKOM IIPECTYIUIEHMIT, CO-
BeplIaeMbIX B COCTOSHMM BHE3AITHO BO3HUKIIIETO CH/IBHOTO JIYIIEBHOTO BOTHEHN, BbI3BAHHOTO
IEeICTBMAMM MOTePIIeBIIETO, ABACTCA IPUYMHEHNE Bpefja MOof, BVAHNMEM MMEHHO YKa3aHHOTO
BOJIHEHVISI, TOTZIA KaK [/Isl IPEeCTYIIEHNII, COBEPIIEHHBIX IIPY IIPEBbILIEHNN IIPEJEIOB He0b-
XOIVIMOJI 060POHBL, TOT NpM3HaK (Hamnuye apdexTa) He 06s3aTeNeH.

Ecnu 060poHsiBIIeecst U0 TPEBBICUIIO MPefeTIbl HeOOXOAMMOIT 06OPOHBI B COCTOSHIN
BHE3aITHO BO3HMKIIIETO CHJIBHOTO AyIIeBHOTro BomHeHNA (addeKTa), ero HelicTBIA HaJIeXNUT
KBanMupUIPOBaTh 110 yacTu 1 crarby 108 wmy wactu 1 crarsn 114 YK PD»*. TIpu Bceit cripa-
BeJIMBOCTI TIOCIEHETO BBIBOJA €r0 000CHOBaHMeE, IO HAIlleMy MHEHUI0, COMHUTEIbHO. Pa3-
yMeeTcsl, 1 IpeBbIlIeHNne TIPefielioB HeoOxonnmMoit 060poHsl, 1 addexT ObIBAIOT peakijet
MIMEHHO Ha 00II[eCTBEHHO OIIaCHOE TT0CATaTeNbCTBO MOTepIIeBIIero. Maso Toro, mpeBbllleHne
IpefesioB HeoOXOAMOI 0OOPOHBI TTOPOII BO3HMKAET aXKe B COCTOSHMM BHE3AITHO BO3HIIK-
IIETrO YIIEBHOTO BOJTHEHUSI, HO He CHJIBHOTO, YTOOBI canTaThCst addexTom.

OpHako IpeBBbIIIeHMe ITPefieNioB He0OXOAMMOIT 060POHBI ABJIAETCA CIIEACTBUEM CaMoit 060-
poHbl. TeM camMbIM OHO, KaK caMa HeoOXofMMast 060POHa, TIPOMCXONUT «IIPH 3AIUTE TUIHOCTI
U IIpaB 0OOPOHAIOIIEIOCA VJIN PYTUX JIML], OXPAHACMBIX 3aKOHOM MHTEpPEeCOB OOIIecTBa VN
rocymapctBa» (cT. 37 YK P®). CrefoBarenbHO, IPEBBIICHNIO MIPEEIOB HeOOXOmuMOoil 060-
POHBI CBOJICTBEHEH «00s3aTe/MbHBI MPU3HAK — CIIelMaabHAs 1Ie/Ib: 3alMUTHI, OTPAXKEHNs
TOCATATeNbCTBA. .. » ™7,

Ha Hamm B3z, eIb 3alIUThl OT HOCATATeIbCTBA He MOXKET BOSHUKHYTD IIpK adekTe.
Addext — ato «(oT matunckoro affectus — gyureBHOe BOMHeHMe) BHE3AMHO BO3HUKAOII[ee
B OCTpOIl KOH(IMKTHON CUTyallU) Ype3MepHOe HepBHO-IICUXIYeCKOe IepeBo30yXK/eHue,
HpOSBIAIeecs BO BpeMeHHOI! e30praHM3aly CO3HAHNUA (eTo Cy>KeHUM) U KpaliHell ak-
TUBU3ALVN UMITYTbCUBHBIX peakuuii»®®. IIpu HeM «IposiBisieTcst epeKTHOCTD BOCIIPUATIS,
BBIP@)KAIOMIAACSA B TaK Ha3bIBaeMOM CY)XXCHUV CO3HAHUA: CO3HaHMEe (QUKCUPYETCA TOIBKO
Ha TOM, 4YTO BBbI3BaIO a(eKT, a Bce OCTANIbHOE CTAHOBUTCS MMIIb GOHOM»*!. BBIXORUT, 4TO
mpaB B.B. Cupopos, cumrarommii, 4TO «IpudnHeHne GU3nIecKoro Bpefa MOTEPIIEBIIEMY
COCTAaBJIAAET Ue/ib OTBETHBIX HeVICTBUII BUHOBHOTO B COCTOAHUM addeKTa, KOTOpble XOTA U
HOCAT BBIHY)X/JCHHBIII XapaKTep, HO He AB/IAIOTCA He0OXOIMMbIM U eIMHCTBEHHBIM BBIXOTOM
U3 CTIOKUBIIENCS CUTYallNy, B TO BpeMsI KaK Haculine CO CTOPOHBI 0O0POHSIONIErocs mpe-
CJIERYIOT Lje/Ib 3alIATHI OXPAHAEMbIX 3aKOHOM JIMYHBIX ¥ OOI[eCTBEHHBIX NHTEPECOB, a IIpH-

*! Bronnetens BepxosHoro Cyzna Poccumiickoit @egepannmn. 2012. Ne 11. C. 5.

32 Kpyenuxoe JIJI. TIpecrynnenns npotus nuanoctn: Jlekiyu 1-2. SApocmasns, 1998. C. 34. Cwm. Taxoxke:
Cudopenxo 3.JI1. OTpuniatenbHOe OBefieHNe NOTePIEBIIEro 1 yronoBHblit 3akoH. CII6., 2004. C. 193.

3 Enuxees M.J. YOpupndeckas ncuxonorusi. C ocHoBamm o61Ielt 1 colyanpHoit mcuxonormm. M., 2010.
C. 140. Cm. Taxxe: Iypesuy I1.C. Ilcuxonorus. M., 2005. C. 235.

* Poeauesckuti /1.A. Dmonyin u npecrynnenus. J1., 1984. C. 6. Cum. taxoxe: bopsenxos I'H. Ksamnduxarmsa
MIPECTYTIIEHMIT TPOTUB XU3HU U 3,0p0oBbs. M., 2006. C. 84; [oprocmaesa V. B. YronoBHO-IIpaBOBOE 1 KPYMMU-
Hojtornyeckoe sHadeHne apdexra: Aroped. auc. ...kaHg. opuy. Hayk. M., 2008. C. 8.
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YMHEHVEe Bpea HAMaaoIeMy SIB/ISeTCsI JINIIb CPedCcB0oM, CIIOCOOHBIM 06eCenTh TaKyI0
3aInUTy»”.

Crajo ObITh, TPV MPEBBILIEHNY IPEETOB HEOOXOAMMOIT 00OPOHBI IMeeTCs IPU3HAK, OT-
cyTcTByROIuit npyu addexTe, — 3alUTa OT HOCATATeNbCTBA, a Ipy addexTe — IPU3HAK, OT-
CYTCTBYIOIIWIT IIPY TIPEBBIIIEHNN IPee/ioB HeoOXOMMOI 060POHbI, — CHIbHOE TYLIeBHOE
BOJIHEHIE, T.€. PeYb UJIeT He O KOHKYPEHIMNU HOPM, & O COOTHOILIEHNU CMEXHBIX COCTABOB
IIpecTyIUIeHWiT. VICK/IIOUNTEeIbHO TOCEHNM U JO/DKHA IPeIONpee/siThbCs KBATUpUKAIs
COOTBETCTBYIOIIMX JieAHWIT. Bompekn BbICKasaHHOMY B3ITLAAY® HeobXonymas oOOpOHaA He
MOYKET COBEpIIAThCs B COCTOSTHUM addekTa, a feneHne addeKToB Ha Te, KOTOPbIe XapaKTep-
HBI 151 a(EeKTUPOBAHHBIX PECTYIUIEHNs (THEBA, HEHABUCTY, OTYASHIS) U HEOOXOAMMOIT
060poHbI (cTpaxa, y>kaca)”, ¢ TOUKM 3peHMsI YTOMOBHOTO IIPaBa HEBEPHO.

Takum 06pasoM, HMKAKOI CaMOCTOSITETIbHOI POJIM B YTOJIOBHOM IIpaBe KOHKYPEHIVs
CIIe[[VIaIbHBIX HOPM JIe/ICTBUTEILHO He urpaet. He MCK/I09eHO, 4TO HefopasyMeHNe C BBI-
IelleHMeM TaKO KOHKYPEeHIIVM BBITEKAeT 13 COOTHOIIEHMs C OCHOBHBIM COCTaBOM IIPECTY-
IUIeHVsT KBaMUIMPOBAHHOTO U IIPUBUJIETMPOBAHHOTO COCTAaBOB. BMmecTe ¢ TeM mocienHue
SIBJISIFOTCSI CIIELA/IbHBIMI IIPYMEHNTE/IBHO He APYT K APYTY WIN BHYTPH Ce0s1, 2 K OCHOBHOMY
CoCTaBy MpecTyIIeHusa. Mexnay co6oit ¥ BHYTpy ceba KBaTU(QUIMPOBAHHBI U IIPUBUIIE-
TUPOBAHHBI COCTABBI, KAK OTMEYajIOCh, MOIYT HaXOUThCS /UMb B KOHKYPEHLUM 001Ielt 1
CIIeNanbHOM HOPMBI®® 60 BOOOIIIe He KOHKYPUPYIOT.

HeopHOKpaTHYI0 KOHKYPEHI[MI0 HOPM YTOJIOBHOTO IIpaBa, M0 HAIlleMy MHEHMUIO, CTIOXHO
CYMUTATh CaMOCTOATENbHBIM BUAOM KOHKypeHuunu. JI.B. VMnoramosa-Xerai npusHaeT, 4TO
9TOT BUJ OCHOBAH HAa KOHKYPEHI[UM OOLIell U CIenaabHOIl HOPM, @ TaK)Ke HOPMBI-4acTi
¥ HOPMBI-1IeZIoro®. B TakoM c/yyae HeOTHOKpATHAsA KOHKYPEHIVISI HOPM YTOJIOBHOTO IIpaBa
oIIpefiessieT He COAep)KaHume, a 00beM KOHKYPEHIUIL, KOTOpas elje ObIBaeT OfHOKPATHOIL, HO
3TO y>Ke PyTOe HaIlpaBJIeHe VCCIeOBAaHMA.

KonkypeHnmsa obmeit (creryanbHoOil, HOPMbI-4aCTI VIM HOPMBI-LIETIOT0) ¥ MCKITIOYN-
TEJIbHOIT HOPM, KaK HaM IIPeCTaBIIAeTCsI, BOOOIIe He BosHMKaeT. O6 9TOM, B CYLIHOCTH, IIps-
MO CBU/IETEIbCTBYET CaM aBTOP BBI/IE/IEHISI TAKOI KOHKYPEHIVM, KOTAa B OTHOLIEHNH 0011ieil
U CIIeI[VIaTbHOJT HOPMBI YKa3bIBaeT, YTO MCK/TIOUNTeNbHAsA HOPMa «HUKOTTIA He BBICTYIAeT KaK
OZIMH 13 CIy4aeB OOIIell, peryanpys OTHOIIEHNe MHAYe, YeM 001as W CrieljuaabHas HOp-
Ma». [IpMeHITENBHO K HOpMe-4acTy I HOpPMe-1{eJIOMY OH yTBEPXK/JA€T, YTO UCK/TIOUNTEIbHAS
HOpMa «He BXOJMT B COIep>KaHMe L[eIoT0, IPECTABIAA COOOI UBATUE U PETyIUpPys OTHO-
IIeHNe UHBIM 00Pa3oM OTHOCUTEIbHO HOPMBI 11€/I0T0 M HOPMBI-4acTy»*’. Ec/u e nckmoun-
Te/IbHas HOpMa TaKOBa, OHA IBHO He KOHKYPUPYeT HI ¢ 001Iell HOPMOIL, HY C HOPMOJ-1I€JIBIM.

Brifienenne TemmopanbHON (BpeMEHHOIT), NPOCTPAaHCTBEHHOI (TeppUTOPMANbHOI) 1
MepapXudecKoll KOHKYPEHI[M HOPM YTOJIOBHOTO IIpaBa MblI CYMTaeM He [0 KOHI[a IPORY-

* Cuoopos b.B. Apdexrt: Ero yromosHo-mpaBoBoe 1 KpUMIHHOIOIMYecKoe 3Hadenne. Kasansp, 1978. C. 99.
* Cm.: Manoiinosa C.A. DMonuu B yronoBHoM npase. Bonorna, 2006. C. 119 u np.

7 Cwm.: Iynaesa E.B. AddekT: yromoBHO-NpaBoBas ¥ KPUMMUHONOTMYECKAs XapaKTepUCTUKa: ABToped.
muC. ... KaHp. opup. HaykK. Tam6oB, 2007. C. 11-12; Kanawuna O.A. B3auMHasA BMHa B yrOJOBHOM IIpaBe.
Camapa, 2008. C. 168.

* BepoATHO, MMEHHO ITI03TOMY KOHKYPEHIIMIO CIIeIMaTIbHBIX HOPM MHOIZIA PaCCMATPUBAIOT BHY TP KOH-
KypeHIuu obueit n crernyanbHoil HOpMbL. CM.: Kyopssues B.H. O61as Teopysa KBamuduKaLyum IpecTyIe-
uuit. C. 222-224; Mnozamosa-Xeeaii JI.B. KOHKypeHIUs YTOMOBHO-IIPABOBBIX HOPM ITPY KBaTN(UKALINY TIpe-
crynnenuit. C. 81-84 u sip.

¥ CM.: Mnoeamosa-Xeeaii JI. B. KOHKypeHIIs yrOMOBHO-IIPAaBOBBIX HOPM IPY KBAaIVMUKALNY IIPECTYILTe-
Hnit. C. 31.

40 Tam xe. C. 33, 34, 35.
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MaHHbIM. E.B. briaros nomaraet, 4To B OT/IM4YMe OT APYTMX BU/OB KOHKYPEHIVV YTOOBHO-
IPaBOBBIX HOPM «OCOOEHHOCTD IIePBOJT 3aK/TI0YaeTCA B PEIleHNI BOIIpoca 06 oIpeseneHnn
IEeJICTBYIONETO B OTHOIIEHNM JAHHOTO C/Ty4asl YyTOIOBHOTO 3aKOHA, BTOPOJ — B OTCYTCTBUM
BIMAHNA Ha KBaIMQUKALUIO IPeCTYIUIEHNs, TPeTbell — B BBIXOJe 3a IIpefe/ibl HelloCpes-
CTBEHHO YTOIIOBHO-IIPAaBOBOTO perynupoBanusa»*'. KpoMme Haua/lbHOTO apryMeHTa, OCTalb-
HbIe HaM Ka)KYTCs U3TMITHYMUA.

Bo Bcex Tpex HasBaHHBIX BUAX SIKOOBI KOHKYPEHI[MI HOPM YTOIOBHOTO IIPaBa, Ha HAII
B3IJIAZ, PEIIAETCs OfMH U TOT >K€ BOIPOC — KaKas 13 HECKOIbKUX HOPM ABIIAETCA JeNCTBY-
Iollieil B OTHOLIEHNY cOoBepllieHHoro fiesHus. He ciyyaiino B.A. KypuHoB oTHec HeKOTOpbIE,
BoifiersieMble B.IT. MaKOBBIM BUIBI KOHKYPEHIIMH YTOJIOBHO-IIPABOBBIX HOPM, «K IIpoOIemMe
[eJICTBS YTOJIOBHOTO 3aKOHA B IIPOCTpaHCTBe»* %, [Tpy KOHKYpeHIMM 5ke HOpM, CYAA IO 4. 3
cT. 17 YK PO, B oTHOLIEHNN COBEPIICHHOTO AESHISA JeCTBYIOT Bce HOpMblL. COOCTBEHHO, TO
)K€ caMoe OTHOCUTCA U K BbifieniaeMoit B.I1. MankoBbIM KOHKYPEHIMM HALMIOHA/IbHOTO yTO-
JIOBHOTO 3aKOHOJATENbCTBA C HOPMaMy YTOJIOBHOTO 3aKOHOJATeIbCTBA MHOCTPAHHBIX TOCY-
JapCTB.

B To xe Bpemsa A.IL. Ko3nmoB BbIcKazan MHeHMe, YTO KOHKYPEHIIMM B YTOTOBHOM IIpaBe
HET, a eCTb «00HO 00ujee NPpasusio KeanuPukayuu: npu KeanuPukayuy npuMeHsemcs Hopma
Y207108H020 NPABA, KOMOPAsT COOePHUM cneyuduyecKue NPUSHAKY, OMCymcmsyioujue 6 opy-
2Ux HOPMAX NPasa U UMerusuecss 6 KOHKpemHo codesHHom»*. IIpuBeneHHOE IPaBIUTIO, CKOpee,
ABJIAETCA BCEOOIINM U, KaK CIEACTBUE, CIMIIKOM aOCTPaKTHBIM. [I/1A ero KOHKpeTU3alum
¢dhopMyIUpyIOTCs U APyrue MpaByUIa C Pa3HBIM YPOBHEM TUIMYHOCTN, B TOM 4uC/Ie — IpU
KOHKYPEHILIUN YTOIOBHO-IIPAaBOBBIX HOPM.

Mp! momaraeM, 4TO ONpPOBEP)KEHNME HAMM4MsA KOHKYPEHLMM HOPM YTOJIOBHOTO IpaBa
CBAI3aHO CO CTIOBOM «KOHKYPEeHILIMA», a He ¢ cyllecTBoM fena. C/1oBo, 0O3Havarollee comep-
HIYeCTBO, 60pbOY 3a TOCTIDKEHIE OOMIBIINX BBITOf], IPENMYIIECTB*, HaBePHOe, He CIIMIIIKOM
ToyHOe. MeXny TeM, Py HaAu4my NonoxeHnit B 4. 3 cT. 17 YK P® Kyna BakHee He OTpH-
IJaHJ/e KOHKYPEHI[MM HOPM, a afleKBaTHOe TONKOBaHMe 3akoHa. Ho aroro He BuAHO, KOTfa
KOHKYpeHIs 00111elt 1 CIeIagbHO HOPM OCIIAPUBAETCS IPUMEHUTEIBHO K OCHOBHOMY 11
KBa/TUQUIVPOBAHHOMY COCTaBy €CTECTBEHHOCTBIO (aKCOMAaTHYHOCTBIO), T.€. UTO «IpPYMe-
HSAETCs TIPY KBaIMQUKALMM Ta HOPMa, KOTOPasi COEPXXNUT IPU3HAKU COJEsSHHOrO, a He Ta,
KOTOpas MIX He COfIep>KIT», B TO BpeMs KaK KOHKYPEeHIIV YaCTH U IJe7IOTO OIIPOBEPTaeTcs TeM,
4TO «eC/Y KaKas-To HOPMa BKIII0YAaeT B ce6s MPU3HAKY IPYTOil HOPMBI, TO BOOOIIe Mcye3aeT
mpo6/eMa X COOTHOLICHN; JAHHOU IIPO6/IeMBI IIPOCTO HET, HOCKO/IbKY B 3aKOHE COEIIHEHBI
IBe HOPMBI B OTHY»*S.

[Tpo6meMbl KOHKYpeHIIMHU 061l ¥ CHeIaNbHOll YTOTOBHO-IIPABOBBIX HOPM, JIE/ICTBY-
TEJIbHO, HET, €C/IN MEETCs HOPMa, KOTOpast He COJIEP>KUT PU3HAKOB, HAXOALXCA B IPYTOif
HopMe. OHAaKO B KBaIU(PUIMPOBAHHOM COCTaBe IIPeCTYIUIEHNU He MOIYT He IpPUCYTCTBO-
BaTb IIPM3HAKM OCHOBHOTO. B aToM ybemnThesa npocro. JJocTaToqHO 06paTUTh BHUMaHME Ha
TO, 4TO BTOpBIe YacTu crareit Ocobennoit yactu YK PP HaumHAIOTCA IIOBTOpEHNEM NTpU3Ha-
KOB OCHOBHOT'O COCTaBa IpecTyIieHus (4. 2 ¢T. 109, 291 YK P®), cnosamu «jesaHue, npegyc-
MOTPEHHOE YacTbIO II€PBOJ HACTOSAIEI CTAThU...» VIV «IESHNA, IPELyCMOTPEHHBIE YaCThIO

“! Bnaeos E.B. Kpanmudukanus npu coepiuenny npecrynnenus. C. 27.
2 Kypunoe B.A. Hayumble ocHOBBI KBa/mbuKaryn npectymienuit. C. 177.
* Kosnos A.II., Cesacmvanos A.Il. EnyHidHbIe ¥ MHOXKecTBeHHbIe npecTymienus. CII6., 2011. C. 341.

“ Taxk, JI.JI. TayxmaH BbIfe/sgeT 00Iue 1 YacTHbIe IpaBuia KBamidukanyum npecrymwiernit. Cm.: Iayxman
JLJI. KBanudukanmus npecTyIIeHnit: 3aK0H, Teopus, mpaktuka. M., 2001. C. 275-308.

* Cm.: Oxcezoe C.J1., Illsedosa H.FO. TonKOBBI CTOBAaphb PYcCKOro si3bika. M., 1992. C. 284.

4 Kosnos A.I1., Cesacmvsanos A.Il. EuHMYHbBIE I MHOYXKECTBEHHbIE npecrymrenns. C. 341, 243.
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IepBOIt HAaCTOsIIeN cTaThi...» (4. 2 ¢T. 165, 174.1, 204, 242.1, 271.1, 273, 274 u fip.), «Te Xe
HesTHVA. ..» VIV <TO >Ke fiestuye...» (4. 2 cT. 111 1 112, 4. 2 cT. 115 — 121 u mp.).

[Tpo6reMa KOHKYPEHILIMY YACTH ¥ L[e/IOTO MICUEe3HET JINIIb C ICK/II0UYeHUEeM OIHOTO 13 CO-
OTBETCTBYIOLIMX COCTABOB MPECTYIIEHNI 13 YTOIOBHOTO KofieKca. Jo Tex mop, rnoka B HeM
TaKMX [lepeMeH He PON30JifieT, Halu4le U «KaKoil-TO HOPMBbI», M TOI1, B KOTOPOI «COoelVHe-
HBI IB€ HOPMBI B OTHY», OyZIeT MMeTb MeCTO.

B 4.3 cr. 17 YK PO orpakeHo, ITO, «eC/IN IPECTYIUIEHE IPEFYCMOTPEHO 00IIeil 1 CIIenn-
a/IbHOJ HOpMaMU, COBOKYITHOCTD ITPeCTYIUIEHNUIT OTCYTCTBYET U yTONOBHAsA OTBETCTBEHHOCTD
HACTyIIaeT 0 CIIeI[aIbHOI HOpMe». DTO TUIIOBOE NPABIIO KBAMM(UKALNY IPECTYIUICHS
IIpY KOHKYPEHI[UM OOIIeit U CIIeI[aTbHO HOPM, COIIACHO KOTOPOMY CITeI[Ma/IbHbII 3aKOH
oTMeHseT feiicTBre obiero (lex specialis derogate legi generalis), n cogesHHOe KkBanmnpuuM-
pyeTcs MNIIb 10 CHelMaabHOl HopMe.

BHyTpeHHNUM NIpOosiB/IeHEM (COfiep)KaHeM) KOHKYPEHINN O0Iel 1 CIe[aTbHOM HOPM
ABJISIETCSI KOHKYPEHIV HOPM O COCTaBax: 1) OJHOTO M TOTO >Ke IPeCTyIIeHNs 1 2) CaMOCTO-
SATeNbHBIX IpecTyIvieHnit”’. BuemnuM ee mpossnerneM (popmoit) BHICTYIIAET KOHKYPEHIIs
MEXJy HECKOTIbKMMIL: 1) CTaTbsAMM U 2) 9aCTsMU ORHOI 1 Toit >Ke ctatby Oco6eHHOIT YacTn
YK PO*. B oboux cmydasx MMEIOTCSA CBOYM PasHOBUIHOCTU. TeM CaMbIM TUIIOBOE ITPAaBUIIO
KOHKypeHIUI 00111ell ¥ CHeyaabHOl HOPM IIPUMEHUTEIHO K OT/ebHBIM CUTYALMIM MO-
XKeT BBICTYIIATh B PAa3HBIX IIPOABJIEHNAX. B IuTepaType OHO KOHKPETU3UPOBAHO, CHOPMYIIN-
POBAHBI M PAaCKPBITBI YaCTHBIE IpaBIIa KBaM(UKaLMM IPeCTYIUICHNII IPY TaKoil KOHKY-
penuuu®. ViMu BBICTYIIAIOT:

1) ec/u mpecTyIUIeHVe IIPefyCMOTPEHO COCTaBaMI, YCTAaHOB/ICHHBIMM [JBYMS CTaTbAMI,
OHO KBammMUUMPYeTCs IO TOIL CTaTbe, KOTOPas COLEPXKUT COCTAB, OTPAXKAIOLIVIT ONMH 13
CIy4aeB COBEpIIEHNS MPeCTYIUIEHNS, TF000I1 13 KOTOPBIX BKIIOYEH B COCTAB [JPYTOIl CTATbI;

2) ec/t IpecTyIUIeHUe IPeRyCMOTPEHO CTATbAMMU C OCHOBHBIM U IIPVBUIETYPOBAHHBIM
COCTaBaMM, OHO KBaIMPUIIMPYETCs IO CTaThe, OTPAXKAIOLell IIPUBUIETMPOBAHHDIN COCTaB;

3) ecyt pecTyIUIeHNe IPeAyCMOTPEHO CTAThsIMU C IPUBUIETVPOBAHHBIM U KBaTNUIU-
POBaHHBIM COCTaBaMI, OHO KBaIM(UINPYETCA 110 CTaTbe, OTpakKalollell IPUBUIeTMPOBaH-
HBIJ COCTaB;

4) ecny mpecTyIUIeHNe TIPeRYCMOTPEHO YacTsAMU CTaTbyl ¢ OCHOBHBIM U KBAIUPUIMPO-
BaHHBIM COCTaBaMI, OHO KBa/IM(PUIMPYyeTCs IO YacTy, IpefycMaTpyUBaloLiell KBaanduuypo-
BaHHBII COCTaB;

5) ec/u TIpecTyImIeHne IPefyCMOTPEHO HECKOIbKMMI JacTsMM CTAThy € KBaIMULIUPO-
BaHHBIMI COCTaBaMU, OHO KBa/IM(UIMPYeTCA 0 YaCTH, OTpaXKalollell 6ojee KBaiuIMpo-
BaHHBII COCTaB.

CriefyeT OTMETUTD, YTO B IUTEpAType 0OpaljaeTcsi BHMMAaHNUe Ha CIUIIKOM a0CTPaKTHBII
XapaKTep IIpaBMIa O JOIOIHNUTETbHON KBaM(UKAIMN NMPEeCTYIUICHUI IPY KOHKYPEHIVN
ob1ielt 1 CrenyaabHON HOPM, copMympoBaHHOro B 4. 3 ¢1. 17 YK P®, xoTopoe He maer
KpUTepUeB OnpesieNieHns KOHKYpUPYoImX HopM. Kak pesynbrart, B 3aKOHe ITPENIOKEHO 3a-
bUKCHPOBATH, YTO «eC/IU NpectynneHue npedycMompeHo HecKOIbKUMU CIAmbamMu Uy 4a-
CIAMU CIMAamMbvl, 00HA U3 KOMOPLIX COOEPHUM COCIMAB NPeCYNTIEHUS, OMPaXNcarouiuti 11060

4 Cm.: Mnozamosa-Xezaii JI.B. KOHKypeHIVsI yrOIOBHO-IIPABOBBIX HOPM ITPY KBaMN(UKALINI [IPECTyIIIe-
nuit. C. 71.

* Cm.: Braeos E.B. KBamuduxkaryst npu coBepiuennn npectymierns. C. 50.

4 Cm.: Kyopsieues B.H. O6mas teopust kBambukanyn npectymwiennit. C. 220-225; HMnozamosa-Xezail
JI.B. KOHKypeHIs YroOBHO-IIPAaBOBbIX HOPM Ipy KBa/mbukanyu npectynnennit. C. 71-104; Casenvesa
A.C. Ocnospl xkBaymoukanyyu npectymiennit. C. 61-62; Hasapenxo I'H., Cumnuxosa A.JI. Teopetndeckue
ocHoBbI kBanudukanuy npectymiernit. C. 63-64 u fip.
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cyuaii cosepuieHus onpedenenHoz0 0esHUs, a 0pyeas — 00UH U3 CIy4aes COBEPULEHUS 1020
0esTHUS, 10 COBOKYNHOCHb NPeCcHynieHuil OMCymcmeyem U y20/106HAS 0MeEerceeHHOCb
Hacmynaem no cmamve UmU 4ACu CMamvl, 0c000 npedycmMampusaroueli cosepuierioe
npecmynnerue»™.

[TpyHIMINANBHBIX BO3PAXKEHMIT B OTHOLIEHMN IPUBENEHHOTO pEelleHN)sA y Hac He BO3-
HyKaeT. OJHOBPEMEHHO CrlefiyeT OOpaTUTh BHUMAHIeE, YTO, Ha HAlll B3I/IAM, B HEM M3/IMIIHEe
my6muposanye monokeHUA 4. 3 ¢T. 17 YK PD 06 oTcyTCTBYMM COBOKYIMHOCTY IPECTYTINEHNIL.
9TO U3 KOHTEKCTa SICHO 1 6e3 ocoboro ynomuHanysA. B 4. 1 ct. 17 YK PO us coBokymHo-
CTM MIPeCTYIUIEHNIT VICK/IIOUEHBI C/IyYan, «KOIfia COBepIleHNe ABYX W 6osiee mIpecTyIIeHIit
npegycMoTpeHo cratbamu OcobeHHolT yacTn HacTosmero Kozekca B kagecTBe 06CTOSITEND-
CTBa, BJIEKYIEro 6ojlee CTpOroe HakasaHue». MBI COIZIACHDI, YTO B STUX IPEAINCAHUAX 3a-
JI0’KeHa KOHKYPeHLIUA YacTH U IIe/Ioro”.

B cOOTBETCTBUM C TIPEACTABIEHUAMY Pa3paboTINKa KOHIEIINY KOHKYPEHIUI JaCTH 1
nenoro — B.H. KynpsBuesa — npu Hell «o6liiee IpaBuIo A/ KBamiUKaLyuy IpecTyIie-
HUA... COCTOUT B TOM, YTO BCeTfa JIOJDKHA NPYMEHATbCA Ta HOPMa, KOTOPas OXBaTbIBAET C
HayOOJIbIIell TIOJTHOTOM Bce daKTIIecKye IPM3HAKY COBEPIICHHOrO AesAHVA». [IpuHnymm-
aJIbHas OCHOBA JAHHOTO PellleHNMs «BbITeKaeT U3 0O1Iero IOoI0oXKeH s TpaBa: KaXK/IbIi JO/DKeH
HeCTH MOJTHYIO OTBETCTBEHHOCTD 3a BCe CBOU TIPOTHBOIPABHbIE AECTBUA» ™, UTO, B YACTHO-
CTH, CBSI3aHO C 60JIee CTPOTOIT MX HAKA3yeMOCTBIO.

IIpn agmekBaTHOM TONKOBaHMM 3aKOHA, KaK IPaBU/IO, PEIIUTb BOIPOC, B KaKOM CTaTbe
peyb UZIET O YacTH, a B KaKOil — O I1e/I0M, He CIMIIKOM TPYHHO. B To ke BpeMs TOYHOCTH KBa-
ynUKaIMy MPeCTYIUIEHNA MPY KOHKYPEHIVMM YacTy U LIeJIOT0 MOIIM OBl CIIOCOOCTBOBATD
(BMecTO OOBIYHOTO BBIACHEHMNS, IO KaKMM IPU3HAKaM IIPOMCXOUT KOHKYPEHIVIA 4acTy U
1[e/10r0°?) YacTHBIE IIPABIIIA, MOfOOHBIE BHIPAOOTAHHDBIM B OTHOIIEHUY KOHKYPEHIMI 001eit
U CHelMa/IbHOI HOPMBIL. VIMu, IO HallleMy MHEHUIO, SB/IAI0TCA:

1) ecrut pecTyIUIeHNe IPERYCMOTPEHO CTaTbell, BKIIOYAIOIell OCHOBHOII 1 JIOTIONMHNUTE/Tb-
HBIIT 0O'BEKTBI, 1 CTaThell, BK/IIOYAIOIEll B Ka4eCTBE OCHOBHOTO TOT OOBEKT, KOTOPHIII B IIEPBOIT
CTaTbe BBICTYIIAET JOIOTHNUTEIbHBIM, KBaM(UKALVIA OCYLIeCTBIACTCA 110 IIePBOII CTAThe;

2) ec/mu IpecTyIUIeHNe MPEJYCMOTPEHO CTaTbhell, BKIIOYalomlell HeCKONMbKO 061IeCTBEHHO
OIacHBIX HericTBUit (6e3MeiicTBNUA), M CTaTbell, BKIKYAIOIIell OXHO U3 HUX, KBaMTUPUKAIII
OCYIIeCTB/IAETCA IO TIEPBOIL CTATheE;

3) ecnmy MpecTyIUIeHNe TIPefyCMOTPEHO CTaTbhell, BKIIOYAIoleil fiessHIe, MOB/IeKIIee Ha-
CTyIIeHNe O6I[eCTBEHHO OMACHBIX MOCTeACTBNIL, M CTaThell, BKIIYAIOIIel! TUIIb UX IPUIN-
HeHUe, KBanUKauua OCYIeCTB/LAETCS IO IIePBOIL CTaThe;

4) ecnu MpecTyIUIeHNe MPeTyCMOTPEHO CTaThell, BKIIYAIOIIell COBeplIeHNe IpecTyIlIe-
HUSA C UCTIONIb30BaHMEM OPYAMIl MU CPENCTB COBEPIIEHM IPECTYIINIEHN, U CTAaTbell, BK/IIO-
Yaolllell JIMIIb UX UCIIOIb30BaHMe, KBaIM(PUKAIVIA OCYIIeCTB/IACTCA 110 IEPBOIL CTAaTbhe;

5) ecnmy IpecTyIIeHNe IPefyCMOTPEHO CTaThell, BKIIOYAOIIell TefiCTBNUA, CBA3aHHbIE C
OIIpeJe/ICHHbIM MECTOM, M CTaTbel, BKIIOYAIOIell TOIbKO HeiICTBUA B OTHOLUIEHUM TOTO K€
MecTa, KBaInUKauysa OCYIeCTB/LAETCS IO TIePBOIL CTaThe;

0 Bnazos E.B. Kamu¢uxamus npu coBepiuenun npecrymwierns. C. 50.

! Cm.: Topenux A.C. KoHKypeHIMA yromoBHO-TIpaBoBbIX HOpM. C. 14; Mnozamosa-Xezati JI.B. Konkypen-
111151 YTOJIOBHO-IIPABOBBIX HOPM TIpy KBamudukarmy npectymnennii. C. 26-27; Casenvesa B.C. OcHOBBI KBaym-
¢ukarn npecrynnennit. C. 61; Cemepresa H.K. Kpammduxanus npecrymnennit (vactu O6mrast u Ocobennast).
C. 147; Yepnenxo T.I” MHOXXeCTBEHHOCTD ITPECTYILIEHNII 110 poccuiickomy yronosaomy mpasy. C. 120 u gip.

32 Kyopsisues B.H. Ob6mras Teopus kBamibukanum npectyrenuit. C. 226.

%3 Hauano Takomy nopxopny nonoxun B.H. Kynpsisues. Cm.: Kyopsisues B.H. O61as teopust kBammduka-
1y npecrymaennii. C. 226.
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6) ec/yt IpecTyIUIeHNe IIPeyCMOTPEHO CTaThell, BKIIIoYalomiell 1Be pOpMBI BUHBI, U CTa-
Thell, BK/IIOYAIOIIEll NI HEOCTOPOXXHOCTD, KBaMM(UKALUA OCYIECTBIACTCA MO HepBOil
CTaTbe;

7) eC/Ii IIpecTyIUIeHVe IPeJyCMOTPeHO CTaTheil, BKIII0YaIollell 00IeCTBEHHO OITacHOe Jie-
SHME TIOTHOCTBIO, U CTaThell, BK/II0YAOIEN CAMOCTOATE/IbHYIO YTO/IOBHYI0 OTBETCTBEHHOCTD
3a C11oco6 ero coBepleHNs, KBamn(UKaLus OCYyIeCTBIIeTCS MO MePBOIl CTaThe;

8) ecnu IpecTyIUIeHNe IPEyCMOTPEHO CTaThell, BKIII0YAIOIIell OCHOBHOE U COIIPSDKEHHOE
IpecTyIUIeHNe, ¥ CTaTbeil, BKTIOYaIollell OTAeIbHO CONPsDKEHHOe IPeCTYIUIeHne, KBamnpu-
Kal[ys OCYIIeCTB/IAETCs 110 NIePBOIl CTaThe;

9) ecny IpecTyIUIeHNe IPELyCMOTPEHO COIeP>KAIMMMCS B PasHbIX CTaThAX JIN 9aCTAX
CTaThy COCTaBaMM HEOKOHYEHHOTO M OKOHYEHHOTO NMPEeCTYIUIEHWIT, OHO KBaMpuIMpyeTcs
110 CTaThe MU YaCTH CTAaTby, KOTOPas OTPaXKaeT COCTaB HoJIee TAXKKOTO HEOKOHUEHHOTO IIpe-
CTYIIJIEHUA.

B cBAsu c TeM, YTO KOHKYpEHIIMA YaCTH I 1Ie/I0TO He MCYEPIIbIBAETCA CUTYalMAMM, OYep-
4yeHHbIMU B 4. 1 ¢T. 17 YK PO, BosHMKaeT BOIIPOC O COBEPLUIEHCTBOBAHNY YTOTIOBHOTO 3aKOHA.
B nureparype yxe HOABUIUCD TIOXKeNaHUA 0 co3fjanuu 4. 4 ¢1. 17 YK PO. JL.B. Minoramosa-
Xeraii mosaraeT Heo6XOAVMBIM M3IOKWUTD ee B ClefytomeM Bupie: «Ecnu npecmynnenue npeo-
YCMOMPEHO HOPMOTI-UETbIM U HOPMOTI-HACHIBIO, 00HA U3 KOTNOPbIX 0XB8AMbLBAEH] NPUSHAKU Npe-
CMyNJIeHUs NOTHOCHDIO, 4 OPY2as — 4ACHUUHO, COBOKYNHOCMY NPeCynieHUti 0mcymcmeyerm
U Y207106HAS OMBEMCIMBEHHOCMb HACMYNAem 1o Hopme-yesomy»*. VIHOI BapMaHT HpepcTa-
Bl E.B. braros: «Ecinn fesHne NpefycMOTPEHO HECKOIbKMMU CTAThAMM, OJHA 13 KOTOPbIX
COJIEP>XNT COCTaB MPECTYIUIEHNS, OTPayKaIOIINIi COBEPIIEHHOE JIeHIE B LIEJIOM, a ipyrasg —
NMIIb YaCTUYHO, COBOKYIHOCTD IIPECTYI/IEHNII OTCYTCTBYET M YTONOBHAs OTBETCTBEHHOCTD
HACTYIIaeT 110 CTaTbhe, IIOJTHOCTBIO IIPeyCMaTPUBAIOIIEll COBEpIIeHHOE IIPeCTyIIIeHMe» .

HecoMHeHHBIM JOCTOMHCTBOM 00OUX IIPEIIOKEHUII ABIACTCA OTPAXKEHNUE CYTH KOHKY-
PEHLMM YacTy U Le/1oro. B To ke BpeMs B HUX NPEJCTaB/IAeTCA M3IUIIHNM yKa3aHNe Ha OT-
CYTCTBME COBOKYITHOCTM ITPECTYIUIEHWIA, YTO U3 KOHTEKCTa SICHO 1 6e3 0C060r0 yIIOMIHAHSL.

Kpowme Toro, y JI.B. VIHoramoBoii-Xeraii cCOnepXUTCs CKpbITas (HOpMa-lesoe OXBaTbIBaeT
IpUSHAKU TPECTYIVIEHNA NONHOCMbI0) U AABHAsA (HOpMa-4dcmb OXBATbIBaeT IMPU3HAKYU IIpe-
CTYIIEHUS 4ACMU4HO) TABTOTIOI M. MeX/y TeM KPUTIKA ee TO3UINM Ha TOM OCHOBAHIH, YTO
«JaHHOE TIOJIO’KEHVE MOXKET JIeMICTBOBATD JIMIID IIPY Ha/IMIUM YC/IOBUIL, KOTOPBIE. .. B IIPABU-
JIaX TIOT/IOIEHNS OFHMX IPECTYIHBIX AeiiCTBUIL PYTUMM», HO BCE CBOAUTCS TONMbKO K C/IyYa-
SIM, «KOTZIa TO WM MHOE IIPECTYIIeHNe BBICTYIAeT CIIOCOO0M COBEpIIeHNUs IPYyroro, bosee
TSDKKOTO IIPECTYIUIEHVA» >, Ha Halll B3IJIAJ], IIOBEPXHOCTHA. XOTA OBl YACTUYHO MIPEIIOKEHe
JI.B. ViHOramoBoii-Xerait MOXKeT paboTaTbh MOXKeT.

OnnoBpemenHo E.B. Braros He yunTbIBaeT B IIOTHOM 00'beMe KOHKYPEHIIMIO YacTH I Iie-
JIOTO TIPY OKOHYEHHOM ¥ HEOKOHYEHHOM IpecTyIiennn. [lo HameMy MHeHMIO, B 3aKOHE Iie-
71eco06pPasHO YKas3aTh, 4TO eCIIV IIPECTYIIeHNUE TPEAYCMOTPEHO HECKONMbKIMMI CTAaTbAMM MIN

** Unoeamosa-Xeeaii /I.B. KoHKypeHLMs HOPM yronoBHoro npasa. M., 1999. C. 132. [Tos)xe aBTOp IpuUxo-
T K BBIBOJY, UTO «MMeeTCS HaCTOATe/bHAsA HeoOXoAMMOCTh BKmounTh B YK HOBYI0 cT. 17.1 «KOHKypeHIms
HOPM». B qacTu 1mepBoii 9T0i CTAaThI JaBAIOCH ObI HOHATIE KOHKYPEHIINI YTOIOBHO-IIPABOBBIX HOPM, B 4aCTH
BTOPOIT — IIPABI/IO0 KOHKYPEHIMY 061ell 1 CIIelIMaibHOI HOPMBI, B YaCTI TPETbeil — IIPaBMU/IO KOHKYPEeHIIMM
wacTu u nenoror. Cm.: Muoezamosa-Xeeaii /1.B. KOHKypeHIVs yroMOBHO-TIPaBOBBIX HOPM IPY KBaMu(UKAIIMK
npecrymnenniz. C. 125-126.

%> bnaeos E.B. KBanmmdukaiys mpecTyniennii (Teopus u npaktuka). Apocmasib, 2003. C. 87-88. Cum. Tak-
xe: Canunckuili PA. TeopeTnko-3aKoHOZaTeNbHbIe I MPABONPYMEHNUTENTbHbIE aCleKThl MHOKECTBEHHOCTH
mpecTymeHnit: aBroped. auc. ... KaHg. opug. Hayk. CII6., 2004. C. 15.

% Pozosa H.H. COBOKYIHOCTb IIPECTYIIEHMIT: BOIIPOCHI TEOPUY ¥ IPAKTUKM: aBToped. [uC. ... KaH.
1opup. Hayk. Exatepun6ypr, 2003. C. 20.
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JacCTAMM CTaTby, OfHA M3 KOTOPBIX COAEPXKUT COCTaB NPECTYIUIEHNA, 0Tpa>1<a101um71 COBEp-
HI€HHOE feAHNE B II€JIOM, a Jpyrasa — 4aCTUYHO, YTOJIOBHAsA OTBETCTBEHHOCTb HACTYIIAE€T I10
CTAaTbE UM 9YaCTU CTATHbU, ITIOTHOCTHIO npenycmanMBa}omeﬁ COBEPIIECHHOE NIPECTYIZIEHNE.
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Collision of Criminal Law Norms and Classifying Crimes
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Abstract

The Russian Federation Criminal Code specifies the elements of crimes reflecting every case and those
reflecting certain cases of committing the same crime. In the former case the elements are represented
under a standard form and the latter in a special one. However, the coexistence of special and general
norms has a rationale if the special role influences the decision on criminal liability compared with the
general norm. When the Russian Criminal Code deals with the elements which are instrumental to
impose the liability for certain committed crimes, any such a case of which is involved in other cases,
thus the common norm excludes what is included in the special one. The idea behind such exclusion/
inclusion is that it is necessary o differentiate (change, mitigate or increase) the punishment for a crime
considering its public danger. As a result, the answer is given to the question why legislators prioritize
the special norm though the common one could be an option as well. In this way, court may impose on
the guilty another (enhanced or mitigated) punishment. Thus, the cases specified in common or specific
parts do not compete. The article analyzes the collision of the norms in criminal law and the rules of
classifying crimes if necessary. The arguments are given for the lawfulness to specify the collision in
criminal law when classifying crimes. Among all the types of this collision, the author admits the exis-
tence of only two in criminal law, i.e. competition of common and special norms and the competition of
part and parcel. Rules are given of qualifying crimes when rivaling common and special norms. Rules of
qualifying are made up concerning part and parcel. A suggestion is expressed that practice of applying
criminal law and its further development require improvements.

Keywords

Competition, norm of criminal law, common and special norms, part and parcel, special norms, affect,
use of excessive force in self-defence, classification of crimes.
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WHCanaepckon nHopmauum

B 3aKOHOAATesIbHbIX OpraHax
B Poccun n CLLUA

T.U. Buk6ynaTtoB

acnupaHT Kadeapbl yroNoBHOro npasa hakynbTeTa npasa HaunmoHanbHOro nccnepoBaTenbCcKo-
ro yHusepcuteTta «Bbicwan wkona akoHoMuku». Agpec: Poccuiickaa ®epepaumsa, 101000, Mo-
ckBa, yn. MacHuukas, a. 20. E-mail: tbikbulatov@hse.ru

AHHOTaUuA

B HacToALel cTaTbe NpeanpyHATa NOMbITKa OCBETUTbL BOMPOCHI, CBA3aHHbIE C BO3MOXHBLIMU 3110ynoTpe-
6neHnAMM CBOMMU CNy>KeOHBIMY NMOMTHOMOYMAMM YNEHOB 3aKOHOAATENbHBLIX opraHoB Poccuitickon dene-
pauuv B CBETEe YrofloBHO-NPaBOBOWN OXpaHbl MHCANAepCKon MHopMaumun. YronoBHaA OTBETCTBEHHOCTb
3a HemnpaBOMEepHOe WCMOoNb30BaHNe NHcanaepckon nHgopmaumn bbina BBeAeHa B COOTBETCTBUM ¢ Pe-
AepanbHbiM 3akoHoM oT 27 uonsa 2010 r. Ne 224-d3. C npuHATMEM 3TOro 3akoHa B Poccun BrnepBble BBO-
[MTCA PAL HOBbIX ANA HaLlero npasa NOHATWIA, B TOM Y1cne B YronoBHbI koaekc Poccuiickon ®epepaumm
6blna BHeceHa nonpaeka — cratbA 185.6. OgHaKko cpean Cy6beKToB HET roCcyAapCTBEHHbIX Cy>Kalumx
60MbLUMHCTBA FOCYAAPCTBEHHBIX OPraHoB, B TOM YMCIIe Y4NEHOB 3aKOHOAATENbHbIX OPraHoB, UMEHOLMX
[0CTYN K MHdopMaummn, Kotopas MoXeT obnaaats NpM3HakaMm MHCanAepPCKOW.

Llenbio paboTbl ABNAETCA CUCTEMHbBIA aHANU3 YrofIoBHOMO 3aKOHOAATENLCTBA MO BOMPOCY HernpaBoMep-
HOrO UCMONb30BaHUA VMHCaAEPCKOW UH(hOpMaLMK, & UMEHHO OCBeLLeHWe Npo6nemMbl OTCYTCTBUA cpeau
Ccy6beKTOB NpecTynneHns no cT. 185.6 YronoBHOro Kogekca YneHoB 3akoHoaTesbHbIX opraHoB. Ansa fo-
CTV>KEHUA NOCTaBNEHHON LieNI HEOGXOAUMO PEeLLMTb Criefytoline 3aAaqn: O4ePTUTb Kpyr CYyGEKTOB, OT-
BETCTBEHHbIX 3@ HENMPaBOMEPHOE UCMONb30BaH1e NHcalaepcKoi MHopMaLm; BbIABUTL HEOBGXOAMMOCTb
1 O6LLECTBEHHYIO OMACHOCTb UCMONMb30BaHWA BHYTPEHHEW MHhOpMaLUmMK YNieHaMy 3aKoHOLATeNbHbIX U
UHbIX opraHoB Poccwiickoii ®eaepaunu; ndyuuTs onbiT CLUA no 6opbbe ¢ HenpaBoMepHbIM UCTONb30Ba-
HUeM MHcalAepCcKON UHChOPMaLIMM Cpeau rocynapCTBEHHbIX CyXKalumx 1 AenytatoB KoHrpecca CLLUA.

O61beKT nccnenoBaHna — 06LECTBEHHbIE OTHOLWEHUA, BO3HMKAKOLWME B CBA3N ¢ 060POTOM MHCanaep-
CKOW MHhopMaumm, CrnocobHOM BMMATL Ha LiEHbl HA OPraHN30BaHHOM PbIHKE (LeHHbIX 6ymar, BastoTHOM,
TOBapHOM), a TakxXe B CBA3M C HapyLUEHNEM YCTaHOBJIEHHOIO nopAaka obpalleHnA Takon uHopmaumu.
CchopmynupoBaHHbIE B A@HHOWM CTaTbe TEOPETUHECKME MONMOXEHNA U NPaKTUYECKME NPEASIOKEHNA MOryT
6bITb UCMONb30BaHbI ANA BblABUKEHUA 3aKOHOAATENbHbIX UHALMATYB, a B Cryyae fanbHenwen paspaboT-
K€ MOCTaBMEHHbIX MPO6sieM — MOCHY>XXWUTb OCHOBOW A7A MOCNeAyoWmUX NIOAOTBOPHbIX MCCNEA0BaHWIA Mo
BOMPOCaM YrofloBHO-MPaBOBOM 3aLMTbl OPraHM30BaHHOIO PbiHKA (LeHHbIX Bymar, BastoTHOro, TOBapHOro).

KnrouyeBble cnosa

UHcanaepckan MHGopMaLmA, YyronoBHanA O0TBETCTBEHHOCTb, KOPPYNLUMA, 3aKOHOAATESbHbIE OpraHbl, npa-
BOMpUMeEHeHwe, YronoBHbIN kogekce Poccuiickoi ®enepaumu
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B Poccun mpo6iema HepaBOMEPHOTO MCIIONb30BAHIISI MHCANAEPCKOI MHPOpMALINK YCy-
ry6/1sieTcs rOCyLapCTBEHHOI MOHOIIOMM3aLMell SKOHOMMKI 1, COOTBETCTBEHHO, (OH/IOBOTO
pbIHKa Kak ee yacTy. lllecTp Hambomee MMKBUAHBIX OyMar CKOHIEHTpUpoBamn B cebe 80%
BCEX CPENCTB TPeiliepoB 1 MHBECTOPOB. B ux wmcmo Bxopar Coepbank (33%), «[asmpom»
(23%), «Hopwbckuit Hukemb», «JIYKOWI», «Pocuedts» n BT (110 4-7%). YeTbipe us mepe-
YUCTIEHHBIX — 9TO TOCYHAPCTBEHHbIE KOMIIAHNM. BO MHOTOM TOPTOBIIA C MCIIONb30BaHMEM
MHcaliepcKoit MHGOpMaLY IpefcTaB/ieT co60il pa3HOBUIHOCTb KOPPYILNN'.

OpraHy30BaHHBI PHIHOK (LJeHHBIX OyMar, TOBapOB, MIHOCTPAHHOII Ba/IIOTHI) IPeCTaBILA-
eT c060it crCcTeMy 9KOHOMUYECKMX OTHOIIEHMI, 3aHUMAIOIVIX OJHY U3 KIIOUeBBIX POJIeil B
9KOHOMIMKe rocymapcrsa. HecMoTpsa Ha 3asAB/IgeMyl0 BaKHOCTb 9TUX OTHOIICHUI, POCCHIl-
CKOe 3aKOHOJATENbCTBO, PeryIMpyIolljee OTHOLIEHM I Ha OPraHM30BaHHOM PBIHKe, IMeeT Cy-
mecTBeHHbIe pobenbl. Craboe MpaBoBOe peryIMpoBaHUe YBEIMINBACT PUCKU HAPYLICHNUS
IIpaB YYaCTHVUKOB OTHOLIEHMII, COKpAIlaeT MOTEHIVIa]l POCCUIICKOrO (PMHAHCOBOIO PBIHKA,
YMeHBIIIAeT ero IPUBIEKaTeIbHOCTb KaK [/ OTeYeCTBEHHBIX, TaK U /I MHOCTPAHHBIX MH-
BECTOPOB.

Ba3oBeIM IPMHIUIIOM (YHKIMOHMPOBAHNS OPraHM30BAHHOTO PbIHKA (I€HHBIX OyMar,
MHOCTPAHHOI BaJIIOTBI, TOBAPHOTO) fAB/IAETCA JOBEPUE MHBECTOPOB, KOTOpOe obecrednBa-
eTCsl MOfifiep>KaHMeM YeCTHOCTY U OTKPBITOCTI CO CTOPOHBI YYaCTHIMKOB PbIHKA, HEJOIyIIje-
HUeM yIleM/IeH)s YIaCTHUKOB. B moBepuy MHBECTOPOB K PBIHKY 3a/[HTEPECOBAHBI BCE €ro
YYaCTHUKI: TOCYAAPCTBO, SMUTEHTHI U IIPOdeCcCHOHaIbHbIC YIaCTHUKINA. [J1 IOMOXKIUTeIbHO-
TO OTHOIIIEHN S MHBECTOPOB HEOOXOMMO 06eCIIednTh Hafle)KHOE 3aKOHOJATE/IbHOE PEryIupo-
BaHIe, IPABOIIPUMEHEHIE, A TAKXKe COOMIOIeH e IPUHSATIX MEXX/IYHAPOIHBIM COOOIeCTBOM
IIPaBIJI M HOPM BCEMY Y4ACTHUKAMU IIPaBOOTHOLIEHNIL.

Bes obecneuenst 350poBoil KOHKYPEHIUM, KOTopast 6a3upyeTcs Ha obecredeHnn paBHbIX
BO3MO>KHOCTe! /I BCeX YYaCTHMKOB PBIHKA, HEBO3MOXKHO JOCTINYD IeJIeil, KOTOpbIe CTaBAT-
sl TIepef; OpraHM30BaHHBIM PHIHKOM, B TOM 4JC/Ie HEBO3MOXKHO PEIINTD 3aJa4l IPYBIeYeHI
KaIlNTaJI0B ¥ PasBUTHUA SKOHOMUKIL. Be3 [o6pOCOBECTHOrO MOBENEHNUS YIACTHUKOB PbIHKA,
OCHOBAHHOTO Ha 00IeYe/I0BEYeCKIX MOPAIbHBIX 1 HPABCTBEHHBIX HOPMAX, HA IOHMMAHII
3HAYVIMOCTY OOIIECTBEHHBIX MHTEPECOB, HEOOXONMMOCTY ObecledeHMs MPaBOIOPARKa U
CIIPaBeIINBOCTY, HEBO3MOXKHO ITOCTPOEHME CTAOMIbHBIX OTHOLICHMII Ha OPraHM30BaHHOM
PBIHKe (LJeHHBIX OyMar, Ba/IlOTHOM, TOBAPHOM).

OnHMM 13 OCHOBHBIX HETaTMBHBIX (PaKTOPOB, BIMAIOLIVX Ha IPUBJIEKATeIbBHOCTD HAIlel
CTpaHBI [JIs1 MHBECTULIMII U BefleHNs OM3Heca, ABJIAETCA KOPPYILNA B TOCY[APCTBEHHbIX Op-
ranax. Hanboree BpeOHOCHBIII ee BIJ — «BEPXYIIEYHAs KOPPYIILsI» TOCYAAPCTBEHHBIX My-
XKell, YIIOJTHOMOYEHHBIX IIPYHUMATh 001e00s3aTe/IbHble pellleHNisI, BIeKyIue ITOCTeCTBIA
I BCEro KOPITyca IMOABIACTHDIX JIMIE.

Bopbba ¢ koppymiueii B Hamrell cTpane npuobperaer Bce 6ObLMIT MacmTad, OZHAKO
HO-IIPeXHEMY CYILIECTBYIOT ILie/ible OTpPaciy, KOTOPbIe CKPBITBHI OT IPUCTA/JIbHBIX B3ITIAOB
001IIeCTBEHHOCTH U IPAaBOOXPAHUTEIbHBIX OPTAHOB, HO KOPPYILIMOHHBII MOTEHI[UAT UX JI0-
CTAaTOYHO BBICOK U IIPY OIpeie/IeHHbIX 00CTOATENbCTBAX MOXKET HAHOCUTD CYIIeCTBEHHBIN
Bpefl 9KOHOMIKe, OOILeCTBY ¥ TOCYyHapCcTBY. Ecu paHblile HO/KHOCTHBIE /TUIIA 37I0YIOTpe-
671samM cBOMMM 00513aHHOCTSIMM, HapYyLIas IIPY 9TOM HOPMBI YTOIOBHOTO 3aKOHOMIATENbCTBA,
TO Ha COBPEMEHHOM 9Talle HeIIpaBOMEPHBIE [IefICTBUA NO/DKHOCTHBIX ML IIePEXOAT B HOBbIE

' Cm.: Cunun EJI. TlpunaTue 3akoHa 06 mHcaiifie — GpopMaabHOCTD uan TpeboBanue Bpemern? // Buy-
TPEeHHUI KOHTPOJIb B KpeinTHON opranusanum. 2012. Ne 1. C. 38-51.

2 CMm.: 3a0os A.B. Koppymis B 3aKOHOZATE/IbHBIX 1 UCIOJTHUTETIbHBIX OpraHaX: BbLABIEHNE BIIVSHIA
THIAa MaHjara BbIGopHOro nuia. [Snexrponusiit pecypc] http://www.crime.vl.ru/index.php?p=4221&print=
1&more=1] (gaTa ob6pamenns — 31 mapra 2014 r.).
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IUIOCKOCTY, He 3all[UIIJeHHble 3aKOHOM, B TOM YNC/Ie U YyroJoBHBIM. OfHOI U3 Takux cdep,
Cmabo yperynupoBaHHBIX POCCUIICKMM 3aKOHOJATeTbCTBOM, SIB/IAETCA MHPOPMAI[MOHHAS CO-
CTaB/IAONASA NesATeTbHOCTY TOCYAaPCTBEHHBIX OPraHOB.

CrnenmanucTsl, 3aHUMAIOMINECS M3Y4eHeM KOPPYIINY, He UCIBITaIN HUKAKOTO ONTHU-
MU3Ma IO IOBOJY IpefilaraeMbIX Mep. «PyKOBOJCTBO CTpaHBI IBITAETCS KOMIIEHCHMPOBATb
06N KPU3KUC CUCTEMBI OTAEIbHBIMI 3ampeTaMi. [Ipy HbIHENIHEM YPOBHe KOPPYILUN U
[IOJTHOM OTCYTCTBUM OOIIeCTBEHHOTO U ITOMUTNYECKOT0 KOHTPO/ISI HUKAKOTO Pe3y/ibTaTa 9Ta
Mepa He JacT», — OTMeTusI npesupeHT ¢onpa «Vugem» I. Carapos’.

CrefyeT mpusHaTb CIpaBeIMBBIM IPEIIONIOXKEHNE, YTO MORKO0OHOE Cy)KeHue cepsl
HelicTBUA OYAYIIEro 3aKOHa OTKPbIBAaeT CaMBblil IIVPOKMII IPOCTOP I/IA «IOCYLapCTBEHHO-
ro MHcaifa»*. VIMEHHO roCyJapCcTBEHHBIN MHCal[ ObLI IPUYMHON MHOTUX TPaH/MO3HBIX
ckaHpaoB. Cunraercs, 4To HakaHyHe fedonra B aBrycre 1998 r. MHOXXeCTBO (pMHAHCOBBIX
CTPYKTYp, adGUINpOBaHHBIX C TOCYMHOBHMKAMM 1 cryxamumn lleHTpobaHKa, obmamas
MHCaiiiepcKoil nHdOpMaInyer o TpAAYLINX pelleHIsAX, ycrem npogarb ceou makersl ['KO. Tlo
KpaiiHeil Mepe, TaK YTBep)K/JjaeTcsl B 3aK/II0UeHNN CrenanbHol komuccun Cosera Demepariui,
KOTOpas 3aHMMAa/Iach paccaefoBaHyeM IIPUYH U IIOCeCTBIUI Kpuauca’. [Ipyroit mpumMep cBs-
3aH C JICIIONIb30BaHMEM TOCCTY>KaIlMMY MHCAIfIepCKOl MHPOpMAI 0 nepeodOpMIEeHUN KOM-
Mepueckoit 3agokeHHoCTH 6bIBIero CCCP. Ota 3agomkeHHOCTb 06pasoBanach B 1985-1991 rr.,
KOI7Ia COBETCKVM BHEITHETOPIOBBIM OPraHM3AIIM OblIa IIPefOCTaB/IeHa BO3MOXKHOCTD OpaTh
KpPEfIUTHI y 3aIla[IHBIX 6aHKOB IO TapaHTHN TocyaapcTsa. HeckombKo yieT Hasafy, HakaHyHe o¢u-
1uanpHoro 3asasneHnd [IpaBurenbcta Poccuiickort Pefepanini o TOM, YTO 3Ta 3a[0/DKEHHOCTD
Oyzet epeoopmieHa B eBpoobmuranuy (T.e. TApaHTUPOBAHO ee MOrallle e Yepe3 5-7 IeT), He-
CKOJIBKO KPYITHBIX POCCUIICKMX OAHKOB CKYIIMIIVM Ha pbIHKe 7—8% 3TOJ 3aJO/DKEHHOCTH II0 LieHe
oko710 10% ot HomuHasa. [Tocte oduinanbHOro 00BABIEHNS O IepeoOPMIEHNUN 3a/J0/DKEHHO-
CTi MM OBl He Ya/I0Ch YoKe KyIUTb OyMary 110 Takost HU3KOI1 HieHe®.

K moyro6Hoit mpakTuKe 3/10yIIoTpebIeHNnIT COOCTBEHHBIMI OTHOMOYMAMY MOXKHO OTHECTH
VCIIO/b30BaHMeE CITy>KeOHOI MHGOPMALMN TIPU IPUHATUN PELIEHNUIT O MPOfiaXKe WM TIOKYIIKe
IL[eHHBIX GyMar, TOBApOB W/IM Ba/IIOTHI HA OPraHM30BAHHOM pPBIHKE. B MMpPOBOII IIpaKTIKe CBe-
JIeHVIsT, KOTOpbIe CIIOCOOHBI IIOBIUATD Ha MOBECHME YIACTHIKOB PhIHKA, @ TAKXKe 3HAUMTETBHO
M3MEHNUTb KOHBIOHKTYPY LIeH Ha PbIHKe, IPUHATO Ha3bIBATh MHCAI/IePCKOIT MH(GOPMALVelL.

MpaBoBanA npupoaa u HopmaTUBHO-NPaBOBOE
perynupoBaHue UHcanaepckom nHeopmaumm

Vudopmanysa — 3To cnoxkHOe PyHZaMEeHTaIbHOe MHOTOACIIEKTHOE ITOHATHE. B Hay4HOII
UTepaType CYIIeCTBYIOT OTAeNbHbIe UCCTENOBaHNsA, TOCBAILIEHHbIE IIPUPOJie ee CYIHOCTM.
Brnots o XX B. mox mHQpOpMaIert MOHNMANOCh «CoobIeHne o 4eM-mnu6o»’. OgHako co
BpeMeHeM IOHsTIE MHPOPMALIM IBOMIOIVOHMPOBAJIO, 1 Teleph OHA MMeeT OoJiee CIOKHOE
HOHsATVE U CTPYKTYpy. C pasBUTVEM TeXHOJIOTUIT ¥ CPefCTB KOMMYHMKALMil MHPOPMAII
HOMTy4N/Ia K/II04eBoe 3Ha4eHe BO BceX cdepax XKI3HNU deoBeka. BBuay crenudukn npaso-

* [OnexrponHnslit pecypc] http://finance.rol.ru/news/article0CAE7/ default.asp?news= 51943 (gata obpa-
mennsa — 12 mas 2014 1.).

* Cm.: Iemvman-Ilasnosa VI.B. PerynipoBaHue MHCaliepCKOIT MHPOPMAIMN U MHCAI/IepCKOIT TOPTOBIIN B
CIIIA // KopnopaTusnsle ciopsl. 2009. Ne 3. C. 80-89.

> CM.: Bmactp. 2002. Ne 3(456).
¢ Cm.: Bracte. 2002. Ne 3(456).

7 Cm.: CioBapb MHOCTPAHHBIX ¢710B. 19-e usp. M.: Crepeotni, 1990. C. 205.
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OTHOIIIEHNII, CK/IA/{BIBAIOIIVXCSI Ha OPraHM30BAHHbIX PBIHKAX (L{eHHBIX OyMar, MHOCTPAHHOII
BAJIIOTBI, TOBAPHOM), 0c060e 3Ha4YeHIe uMeeT MHCaliiepcKas MHpopMans.
Mudopmanuns, Koropas ABIAeTCI OODBEKTOM IIPAaBOBBIX OTHOLICHMII, COIIACHO I 3
cT. 5 OepepanbHoOro 3akoHa oT 27 mion 2006 1. Ne 149-D3 «O6 nnpopmanuy, MHPOpPMaIMOH-
HBIX TEXHOOIVAX 1 O 3aliuTe MHPopManmm»® pasienseTcs CaefyoiuM o6pasoMm:
* yHQpOpMaI, CBOOOTHO pacIpOCTpaHAeMas;
* yHQOpPMaIW, IpefocTap/seMas M0 COIMANIeHNIO NI, YIaCTBYIOLINX B COOTBETCTBY-
IOLMX OTHOLIEHNAX;

* yHQOpPMaI, KOTOPas B COOTBETCTBUY C (pefiepanbHbIMU 3aKOHAMM MOJIEXNUT IPefo-
CTaBJIEHUIO /M PACIIPOCTPAaHEHNIO;

* yHpOpMaLNA, pacIpocTpaHeHe KoTopoii B Poccuiickoit Penepany orpaHN4MBaeTCA
VTN 3aTIpenaeTcs.

B ropmpmdeckoit ¥ S5KOHOMMYECKOV HAay4YHON Cpefie y>Ke MHOTHME JIeCATUIETUA BeeTCA
aKTUBHAS AMCKYCCYSI OTHOCUTEIBHO 11e7leCO0OPA3HOCTH 3aIpeTa MCIOIb30BAHNS YIACTHI-
KaMJ pbIHKa MHCAlepCKoil MHPOpMALUY IIPU COBEpIIeHUN cAeoK. OfHM aBTOPbI CYUTAIOT,
YTO HeIlpaBOMEPHOE JICIIONb30BaHIe MHCAIAePCKoil MHGOPMALM HAHOCUT Yiepb HenHpop-
MIUPOBaHHOJ CTOPOHE OTHOUIEHMII U MOAPHIBAET OCHOBHBIE ITOCTY/IAThl PHIHOYHONM SKOHOMMU-
KI — CBOOOJY KOHKYPEHI[M U PAaBEHCTBO CTOPOH, CIIPAaBeIMBOCTD, YeCTHOCTD. JIpyrue yT-
BEPXK/IAIOT, YTO HelpaBOMEpPHOE MCIOb30BaHMe MHCalIepcKoii MHGOPMAIM He BPEANT, a,
Ha060pOT, OJIOKUTETBHO OTPaXKaeTCs Ha Pa3BUTIM COBPEMEHHBIX OPTaHI30BaHHBIX PHIHKOB’.

X.I. Manne oTHOCUTCA K CTOPOHHMKAaM OTMEHBI 3allpeTa HENPaBOMEPHOIO MCIO/Ib30-
BaHWsI MHCAMAEPCKON nHopManny, cBoe MHeHMe 0 (peHOMeHe MHCATIepCKOit TOPTOBIN Ha
PBbIHKe IIEHHBIX OyMar OH BbIPa3II B paboTe, HAIVMCAHHOII eltle B 1966 I. B 3amuty ucmnonns3o-
BaHIA MHCAlIepcKoll MHGOpMany B Ipoliecce IPUHATAA PelleHniI y9aCTHUKAMI OpTraHu-
30BaHHOTO PBIHKA aBTOP NMPUBOJUT C/IEyIOIINEe apTyMEHThI:

MHcalifilepcKas TOProB/IA He HAHOCUT ylliepOa TOITr0CpOYHbIM MHBECTOPAM;

OHa MO>KeT OBITh MICIIO/Ib30BaHA B BIJIe TOHOpapa /I TOII-MeHeIKePOB;

OHa O/1aroIpUATHO BIMACT Ha IPOLecc lieHooOpasoBanu'’.

3ampeT Ha UCHOIb30BaHUE MHCAIAEPCKOI MHPOPMALUY YCTaHOBIEH B 1. 1 cT. 6 Pepe-
panbHOro 3akoHa oT 27 uiona 2010 r. Ne 224-03 «O npoTuBofeiicTBUM HEPAaBOMEPHOMY
VICTIO/Ib30BAHNUIO MHCAliepcKolt MH(OpMaIM 1 0 BHECEHNN U3MEHEHNI B OT/e/IbHbIE 3aK0-
HoparenbHbIe akThl Poccuiickoit Oegepannm» (nanee — PemepanpHbiit 3akoH Ne 224)". TIpu-
HAB YKa3aHHbI/ 3aKOH M IOIPABKM K HEMY, POCCUICKUI 3aKOHOATE/Ib KpUMUHAIN3UPOBATI
paHee He OXpaHABINNECS YLOTOBHBIM 3aKOHOM OOIeCTBEHHbIE OTHOLIEHMS. 31eCh ClefyeT
OTMETHUTb, YTO OTHOLIEHsI B CBSI3Y C MCIIONIb30BAHIeM MHCAIIIePCKOIl MH(POPMALINY IO STOTO
MOMEHTA He PeryIMpOBaliCh Ha 3aKOHOJJaTeIbHOM YPOBHE, IMENIO MECTO INIIb OTPaHNYEHNEe
ee JCIIO0/Ib30BaHN Ha ypOBHE KOPIIOPATMBHBIX Npeamicannii. Kofmexc KopropaTnBHOTo mo-
BefleHNA INpeyCMaTpUBaeT NpaByjla 9TUKY, KOTOPbIE JO/DKHbBI IPEMATCTBOBATh MCIOIb30-
BaHUIO CIY>KeOHOTO MOIOXKEHNUA COTPYIHUKaMU 00IecTBa (X03ACTBYOIEro CyObeKTa) BO
Bpef 00LIeCTBY M TPEThYUM JIMIIaM, B TOM YNC/Ie IyTeM He3aKOHHOTO MCIIONIb30BaHUA KOHPU-
[eHLMaIbHOM ¥ MHCaIepCcKoil nHbopMaym'2

DepepanbHbIll 3aKoH Ne 224 ompepessieT MHCAIIEPCKY0 MHPOPMAIMIO KaK TOYHYIO 1
KOHKPEeTHYIO MH(OPMAINIOo, KOTOpasi He OblIa pacIpoCcTpaHeHa WK NMPeJOCTaBIeHa I pac-

8 C3P®. 2006. Ne 31 (1 u4.). Cr. 3448.

° [9Onexrponnsi pecypc] http://www.inliberty.ru/library/study/2489/ (nata obpamennst — 12 mast 2014 1.).
19 Cm.: Manne H.G. Insider Trading and the Stock Market // N.Y. Free Press., 1966.

1 C3P®.2010. Ne 31. Cr. 4193.

12 Pacniopsixenne @KLIB PO ot 4 amperna 2002 1. Ne 421/P // Bectauk ®KIIB Poccu. 2002. Ne 4 (pacrops-
SKEHME).
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IIPOCTPaHEH)Me KOTOPOJI MOXET OKa3aTh CYIIeCTBEHHOe B/IMAHNE Ha LIeHbl (PMHAHCOBBIX
VMHCTPYMEHTOB, MHOCTPAHHOII Ba/MIOTHI U (M/1M) TOBapOB. YKa3aHHBIN 3aKOH TaKXe Ipelyc-
marpusaet nonpasku B Kogexc Poccuiickoit ®epeparim 06 afMUHUCTPATUBHBIX IPECTYIIIE-
HMAX U YTo/moBHBIN Kofekc Poccniickoit Depepanun, B COOTBETCTBUI C KOTOPBIMU 32 IAHHOE
IIpaBOHApyIIEHNe YCTAaHOBJIEHA afMMHMUCTPATUBHAs M YTOIOBHAsA OTBETCTBEHHOCTD. B cBOIO
odepenb KPyT CyOBeKTOB 110 CT. 185.6 Yro/moBHOro KofieKca onpefiernieH B DefiepabHOM 3aKOHe
Ne 224. Kpome TOro, 3aKOHOIATETb BBE/I TPEXJIETHNIT MOPATOPMIT Ha IPYMEHEHe CTaTb/ KO-
[leKCa, YTO BIIOJIHE OIPaB/IaHO, YYUTHIBAsA HOBM3HY ¥ CIOXXHOCTb PacCMaTPUBAEMBIX IIPaBO-
OTHOLLIEHNI B POCCUICKNX peanusix.

MHcangepsbl

CornacHo cT. 4 ®enepanbHoro 3akona Ne 224 K MHcariepaM OTHOCATCA:

a) mpodeccroHabHbIe YIaCTHUKY PbIHKA LIEHHBIX OyMar 1 MHbIe ML, OCYLeCTBIAI0-
Iye B MHTepecax KIMEeHTOB olepanuy ¢ pMHAHCOBBIMU MHCTPYMEHTAMU;

0) /u1a, 3aK/TI0YNBIIE TPYHLOBBIE M IPAXKAAHCKO-IIPABOBBIE JOTOBOPBL:

C SMUTEHTaMM, MO0 C OpraHM3aTopaMu TOProsau (6upxamu);

C X03AMCTBYIOIIMMY Cy6BEKTaMM, BKTIOUYEHHBIMI B IIPEyCMOTPEHHBII CT. 23 Penepanp-
HOTO 3aKOHa OT 26 utona 2006 1. Ne 135-@3 «O 3amuTe KOHKYpeHIMM» peecTp U 3aHUMa-
IOLIVMY JOMVHUPYIOLIee HOMIOXeH)e Ha PhIHKe OIpefie/IeHHOrO TOBapa B reorpaduyecknx
rpanunax Poccniickoit epmepanmn;

C OpraHM3aTOpPaMy TOPTOBJIN, KIVPUHTOBBIMY OPTaHMU3AIAMIH, a TAKKe JIETIO3UTAPUAMMI
U KPEIUTHBIMM OPraHM3ALMAMHU, OCYIIECTB/AIOIIVMI PACYEThI 110 PE3YNbTaTaM CHENOK, CO-
BEpPIIEHHBIX Y€PE3 OPTraHN3aTOPOB TOPTOBIIN;

¢ mpo¢ecCHOHANTBPHBIMY YYaCTHUKAMY PBIHKA LIEHHBIX OyMar;

C ayJUTOpaMM U OIIEHIIVKAMU, MMEIOIVMI B COOTBETCTBUY CO CBOEN NeATENTbHOCTDIO J10-
CTYII K MHCAiiflepCcKOoil MH(GOPMALINY SMUTEHTOB, XO3SICTBYIOMUX CYO'beKTOB, BKITIOUEHHDIX
B peecTp ¥ 3aHMMAIOUINUX JOMMHMPYIOIee MONI0KEH)e Ha PhIHKE OIpeJeNIeHHOro ToBapa B
reorpadudeckux rpannnax Poccniickoit Qepepanyn;

B) JIMIIa, KOTOpbIe 00TafaloT He MeHee 4eM 25% TOJIOCOB B BBICLIEM OpraHe yIpaB/IeHUA
SMUTEHTA W/IN YIIPAB/IAIOIIEN KOMIIAaHUY;

T) IMIA, MMEIoIIne HOCTYI K MHPOPMALN O HAIlpaB/IeHNU TOOPOBOIBHOTO, 06s13aTeNb-
HOTO MY KOHKYPUPYIOIETO TIPE/IOKeHNs O IPUOOpeTeHNnN aKInii;

) pyxoBoauTenu (efepaaIbHBIX OPTAHOB MCIIOHNUTEIBHOI BIACTH, CYyOBeKkTOB Poccmit-
cxoit Qemepanny, MMemoLIne TOCTYI K MHCAAEPCKO MHPOPMALUN, BEIOOPHbIE JOKHOCT-
Hble JIMIIa MECTHOIO CaMOYIIpaBJIeHNs, MMeIolue JOCTYII K MHCalfiepckoii MHGOpMaLui,
rOCy/lapCTBEHHbIE CAy>Kalll¥ie ¥ MYHULMIIATbHBIE CIy)Kallyie, paOOTHUKN BHEOIOIKETHBIX
(hOHIOB, NMEIOIINX B COOTBETCTBUM € (ellepalbHBIMY 3aKOHAMV VI MHBIMY HOPMaTVBHBIMU
mpaBoBbIMM aKTaMu Poccuiickoit @efepanyy mpaBo pasMelatb BpeMeHHO CBOOOIHBIE Cpeli-
cTBa B GDMHAHCOBbIE MHCTPYMEHTH;

e) cmyxamne (paboruuku) banka Poccu;

) pabOTHUKY MH(POPMAIVOHHBIX areHTCTB, OCYIECTB/IAIOIINX PaCKpbITHE WM IIPENo-
cTaBJIeHVe MH(OPMALINIL.

Cpenn muu, koTopeix PemepanbHbIl 3aKOH N 224 OTHOCUT K MHCalfiepaM, YKa3aHbl Py-
KOBOZUTENN (efiepanbHbIX ¥ PErMOHaIbHBIX OPTAaHOB UCIIOMHNUTEIBHOI BIACTH, BEIOOPHbIE
IO/DKHOCTHBIE JIMIA, TOCYAAPCTBEHHBIE CITY)KAIljie ¥ MYHUI[UIIATbHbIE CTyXalgue, paboT-
HMKM BHEOIOIXeTHBIX (oHoB. [Ipu 6mipKaiiiieM pacCMOTPeHMN [elCTBYIOLIEro 3aKOHO/a-
TE/IbCTBA, 3alIPellaloNlero HellpaBOMEPHOEe MCIONb30BaHUe MHCAlfIepcKoil MHGOpMaIui,
BBIACHACTCS, YTO YWICHDBI 3aKOHOJATE/IbHBIX OPraHOB, HAYMHAasA C MECTHBIX U 3aKaHUMBaA (e-
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J[lepa/IbHBIMII, He HECYT OTBETCTBEHHOCTH 32 MCIOIb30BaHME NHPOPMALUN B COOCTBEHHBIX
MHTepecax VI B IIOIb3Y TPEThUX /N1, 3aKOHOJATENIb He OTHOCUT VX K MHCalifiepaM, a 3Ha4INT,
OHU He HeCyT OTBETCTBEHHOCTM 3a pasIJIallleHNe BHYTPeHHell MHGOpMaLuy, KOTopas CTaja
VIM M3BECTHA B CBA3M C BBIIOHEHVEM CBOVX IpodeccrOoHaNbHbIX 00s3aHHOCTel. Taknum 00-
pasom, nof feiictBue PefiepanbHOro 3aKkoHa Ne 224 He mofTIafaeT MPOKNUI KPYT /UL, MMeo-
IUX JOCTYII K YPpE3BBIYAITHO BaXKHOI SKOHOMIYECKOII V1 TONMUTUIeCKOl MHGOPMAINH, KOTO-
pas o6rmagaeT BHICOKMM KOHKYPEHTHBIM NIpenMyiiecTBoM. He BXOIAT B 4MC/IO MHCAIIEPOB 1
COTPYAHUKY (efiepaTbHBIX TOCYAaPCTBEHHBIX, IIPABOOXPAHUTEIbHBIX U CYAeOHBIX OPraHOB.

V3BecTHO, 4TO 4eM OrminKe cyOBeKT, o6maganmit nHGopMalmeit, HAXORUTCS K ee [IepBo-
VCTOYHIKY, TeM BBIIIe IIEHHOCTb MHPOPMALNIL, KOTOPOIl nijo obmagaet. BBupy crenndnkn
[IesITe/IbHOCTH [IeIIyTaTOB, BHICOKA 1 LIEHHOCTh MH(GOPMALINY, JOCTYIIHON MM B CBSI3U C BbI-
[IOJIHEHMEM VMU CBOMX IPO(ecCroHanbHbIX 06s13aHHOCTelt. HensBecTHas MMPOKOMY KPyTy
NI, Takasg MHPOpMaLM O3BOJIACT JIILLY, ee UCIIONb3Y0LeMY, HaXOAUTLCA B 60JIee BBITOf-
HBIX ycroBuAX. Ha Ham B3r/ag, ecn 3akoHogarenb moctymut o npumepy CIIA, BBens 3a-
IIpeT Ha HellpaBOMEpPHOe MCIIONb30BaHye NHCaliepcKoil MH(OpMaLuy I/ JelyTaToB 3aKo-
HOJIaTe/IbHBIX OPraHOB, 9TO OYJeT BayKHbIM LIIaTOM Ha ITYTH K IIMBUIN30BAHHOMY PBIHKY.

K BHyTpeHHell MHbOpMaLNy, KOTOPOil 0O/MafaloT WIEHB 3aKOHONATENbHBIX OPraHOB,
MO>XHO OTHECT!U MH(POPMAIIIO O PACXOOBAHNM OIOJPKETHBIX CPEICTB (0 ee 0pMIManbHOTO
OITyO/IMKOBAHYSA), ITTAHUPYIOLINXCS K MIPUHATUIO HOBBIX 3aKOHOIIPOEKTOB, IIPEfICTOALLEI OT-
CTaBKe BBICUINX JIOJDKHOCTHBIX JIMIL TOCYHAapCTBa, BAXKHBIX MEX/IYHAPOJHBIX IOMUTIYECKIX
pelLIeHNnsAX 1 IpyTye CBefleHNs, PaCKPhITIE KOTOPbIX MOYKET IOB/IMATD Ha CTOMMOCTD IIeHHBIX
6yMar, Kypcbl UHOCTPAHHOII Ba/IIOThI, TOBAPOB HA OPraHM30BAHHbIX PHIHKAX.

OO6513aHHOCTB [IEITYTATOB OCYILECTBIISATh CBOIO AESITEIbHOCTD B MHTEPECAX IPAXK/AaH OIpe-
menena cr. 18 Koncruryrun Poccuiickoit Demeparuu, COINacHO KOTOPOII IpaBa 1 CBOOOMBI
TPaKJaH ONPENe/A0T eATeTbHOCTD 3aKOHOIATEbHOM 1 MCTIOTHUTE/IbHON B/IACTU, MECTHO-
TO CaMOYTIpaB/eHNsA 1 obecrednBaTCA paBocyayeM. YacToio 3 cT. 97 KoHcTuTyIum ycra-
HOBJIEHO, YTO fienyTaThl [ocymapcTBeHHOI [JyMbl He MOTYT HaXOAMUTBCSA Ha TOCYAAPCTBEHHOI
cnyx6e, 3aHMMATbCS APYToil OIUIAYMBAEMON HeATENbHOCTBIO, KPOMe IIpenofjaBaTenbCKoil,
Hay4YHOJ ¥ MHOI TBOop4YecKoil. B ciydae, xorma Brnajenue ynreHoM Coseta Pefepanyy mmm
merrytatoM TocymapcTBeHHOI [IyMBbl IPMHOCAIIVMY JOXOJ LeHHbBIMU OyMaramu, aKI[usaMu
(momAMM ydYacTMA B YCTaBHBIX KaIMTajlaX OpPTaHM3AIMIl) MOXKET HPUBECTH K KOHMIUKTY
VHTEepecoB, OH 00s3aH HepefaTh IPMHAJIeKAIe eMy yKasaHHble IIeHHble OyMary, akiun
(momm y4acTusi B yCTaBHBIX KaINTa/IaX OPraHM3alNil) B JOBEPUTEIbHOE YIIPaBJIeHNE B COOT-
BEeTCTBUIU C 3aKOHOAATeNbCTBOM Poccuiickoit @emepanui.

[MopmyHKT «u» 11. 2 cT. 6 OefrepanbHOro 3akoHa oT 8 Mag 1994 1. Ne 3-03 «O craryce 4neHa
Cosera ®egepauyn u craryce gernyrara [ocygapcrsennoit Jymsr ®egepansroro Cobpanust
Poccuniickoit @enepannn» (zanee — PenepanpHblit 3akoH Ne 3-D3)" 3amperaeT pasriamarb
WIN UCIIONIb30BaTh B IIEJIAX, HE CBA3AHHBIX C OCYILECTBIEHNEM COOTBETCTBYIOIIUX IOTHO-
MOYNII, CBEfIeHNUs, OTHECEHHBIE B COOTBETCTBMMU C (ellepaJbHBIM 3aKOHOM K MHpopManmum
OIpaHMYEHHOTO JOCTYIIA, IV CITy>KeOHYI0 MHPOPMAIINIO, CTaBIINe eMY U3BECTHBIMMU B CBA3U
C OCYIECTBIEHMEM COOTBETCTBYIOIIMX MONMHOMOYMI. CUTyalIsl OCIOXKHAETCA €llje TeM, YTO
B Poccun Het 3akoHa o cmyxe6HoI MHGOPMAINY, @ 3HAYNT, Celyac IpMBJIeYeHE NelyTaToOB
K OTBETCTBEHHOCTH 3a pasITIallieHIe TI0OJOOHOTO pofia CBeIeHNUIT HeBO3MOXHO. B ¢Bs3u ¢ aTnM
HeoOXOIMMO TaK>Ke 3aKOHOJATe/IbHO PeI/laMeHTHPOBATh MIOHATIE CTy>KeOHOI! TallHbI 11 BBe-
CTHM OTBETCTBEHHOCTb 32 HapYILIeHNe MOPsIAKa OOpaleH s C Heil.

Crnenyet otMeTnTb, 4To Pefepanpublit 3akoH Ne 3-03 npepycmarpusaeT He0O6XOFUMOCTD
Hepefad LEHHBIX OyMar B IOBEPUTEIbHOE YIPAaBJIE€H)E TOMBKO B C/y4ae BO3HUKHOBEHIS
KOH(IMKTAa MHTEPECOB /MO0 yrpo3bl €r0 BOSHUKHOBEHNSI, He OHpERe/sisi B CBOI OYepefb,

13 C3 P®D. 1994. Ne 2. Cr. 74.
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B KaKOM HOpsAJKe OTC/IeKVBATbh BO3SMOXKHOCTb BO3HMKHOBEHMS HOJOOHOrO KOH(IMKTA, a
TaK)Ke KaKOB IOPANOK peann3anyy 3TOTo MOMoKeHNA. Peannsanusa ykasaHHOTO MONTOYKEHNA
IIpefiCTaB/IAeTCA TNYHBIM fiefioM WwieHa CoBeta Pemeparuy 6o geyTara rocygapcTBeHHOM
Hymbl. O6513aHHOCTD O Iepefjade IeHHbIX OyMar MO>KeT ObITh MCIIONHEHA TONbKO B JOOpO-
BOJIbHOM IOPSJIKe, HUKAKVX IPUHYAUTENbHBIX MEP €€ Peann3aly 3aKOHOM He YCTaHOBJ/IEHO.

CornacHo HOpMaTUBHBIM AKTaM, PeIIaMEHTUPYIOLUIM JIEATETbHOCTD BBICIIETO 3aKOHOZA-
TEJIbHOTO OpraHa CTPAHBI, JellyTaTaM 3allpellaeTcs pasIlallaTh M PacIpPOCTPAHATD CBefie-
HIsI, COCTABJIAIONINE TOCYAAPCTBEHHYIO 1 IHYIO OXPAaHAEMYIO 3aKOHOM TalfHY, 00Cy>KIaeMble
Ha 3aKpbITOM 3acefannu [ocymapcrsennoit [Jymbr'. B cBoro odepenn ykasaHe Ha HeoOOXOM-
MOCTb Ha/lM4usI 3aKOHOJATEIbHOTO OTPaHUYEHNsI PACIPOCTpaHeH T NHPOPMALUN [IPeAIIo-
JIaraeT MpsIMOIL 3aIIpeT HeIIPABOMEPHOTO MCIIO/Ib30BAHNS NHCAIIePCKOI MHPOPMALIUY JeILy-
TaTaMM BBICHIMX 3aKOHOJJaTe/IbHbIX OPraHOB.

VHTepecHo, 9TO, C OFHONM CTOPOHDI, OT€YECTBEHHBIE ITap/laMEHTapUM He I0/KHBI B/IafleTh
aKIMAMY, 0O/IafiaHye KOTOPBIMU MOXKeT IIPMBOJYTD K KOH(IMKTY MHTEPeCOB, I pacpoCcTpa-
HATb MHPOPMALVIO OTPAHNYEHHOTO HOCTYIIa B COOTBETCTBUM C 3aKOHOAATeNbCTBOM. C Jipy-
TOJI CTOPOHBI, YYUTHIBAsA OTPAaHNYEHHBII KPYT CYyOBEKTOB-MHCANIEPOB, IOAIEKAIINX OTBET-
CTBeHHOCTH cormacHo PefepanbHOMY 3aKOHY Ne 224, eIy TaThl He MOTYT OBITH TIPVBICYEHbI
K OTBETCTBEHHOCTH B C/Iy4ae MICIO/Nb30BAHNA €€ JI/I IPUHATIA MHBECTUIIMOHHDIX pellIeHMi
VIM TIepefady MHCalepCKolt MHOPMALUY TPEThYUM TUIIAM.

ViccnenoBanne AHanutudeckoro neHTpa InfoWatch mokasano, uro 2012 rog Bo Bcem Mupe
CTaJI TOIOM yTe4YeK U3 TOCYAapCTBEHHBIX yupexaeHuit””. Cratuctyka 2013 roga noxasbiBaer,
9TO FOCYAAPCTBEHHbIE OPTaHbI CBOETO HEYBAKUTEIBHOTO OTHOLICHNS K Ipob/IeMe yTedeK IH-
dbopmanuy He M3MeHNIN. [l yTedek 13 roCyfapCTBEHHbIX yupexaernii B 2013 1. yBemran-
machb Ha 3%, coctaBus 31,4%'°.

YdauThiBast CTpeMiIeHIe TOCYAApPCTBa CO3AaTh B Poccuu 61aronpusTHbll MHBECTUIIVIOH-
HBIJl K/IMMaT, IIOBBICUTh YPOBEHD JIOBEPUA CO CTOPOHBI MHOCTPAHHBIX MHBECTOPOB, Pa3BU-
BaTb (PMHAHCOBBII PBIHOK, (popMupoBaHue B MockBe MUPOBOro (GMHAHCOBOTO LIEHTPA, JO-
TIOJTHUTEbHAA PermaMeHTalys OTHOIIEHUII, CBA3aHHBIX C MCIOIb30BaHMEM MHCAlfIlepCKON
MHGOPMAINY, HECOMHEHHO, TIOCTY)XUT JOCTIDKEHNIO 9TUX Iieneil. B cBA3M ¢ aTUM Iienecoo-
6pa3HO PacCMOTPETD OIIBIT 3apPyOEXKHBIX CTPAH B 06/1aCTU 6OPHOBI € MCIIONb30BaHEM MHCAII-
mepckoit nudopmanun gemyraramu Konrpecca.

AMepUKaHCKUA OMNbIT OrpaHU4eHunA
MHcauaepckoun Toproenu aenytatamu KoHrpecca CLUA

3aKOHOJATENTbHOI OCHOBOIT B 60phbe C HelpaBOMEPHBIM UCITONb30BaHMEM MHCAIePCKOI
undopmanweit 8 CIIIA sBrsaoTcs:

3akoH «O 1eHHbIX Oymarax» (1934)" — mpegycMaTpuBaeT OTBETCTBEHHOCTD, B TOM YIC-
Jie YTOlOBHYIO, 3a He3aKOHHOE JICIIONb30BaHNe MHcaraepckolt nadopManyu. OnHako cpe-

! Tloctanosnenue locynapcrsennoit Jymor @enepanproro Cobpanns Poccniickoit Pegepariyn ot 22 sH-
Bapst 1998 1. Ne 2134-II Il «O Permamente Tocynapcrennoit Jymor @epepanpaoro Cobpanns Poccuiickoir
Depepanym» // C3 PD.1998. Ne 7. Cr. 801.

'* Cm.: VccneoBanme yredek MHGOPMALIUI 13 KOMITAHNMIT U TOCyupexxeHit Poccu, 2012 [nekTpoHHBII
pecypc]. http://www.infowatch.ru/sites/default/files/report/analytics/ russ/InfoWatch_global_ report_2013.
pdf (mara obpamenns — 12 mas 2014 1.).

!¢ Tno6anpHOe McCIenoBanye yTedeK KoHduaeHnanbHol nHdopManuy B 2013 1. [S7eKTpOoHHBII pecypc].
http://www.infowatch.ru/sites/default/files/report/analytics/ russ/InfoWatch_global_report_2013.pdf

7 The Securities Exchange Act of 1934 [OnexrTponHblii pecypc]. Pexum pocryma: http://www.sec.gov/
about/laws/sea34.pdf (mara obpamenns — 31 mapra 2014 1.).
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U CyOBEKTOB JAHHOTO MPECTYIUICHVsI JO HeTaBHETO BpeMeHN He 6bUI0 wieHoB Konrpecca
CIIIA. DToit ma3eiiKoli B 3aKOHOJIATeIbCTBE AKTUBHO II0/Ib30BA/ICh Hanboee MpOABUHY ThIe
B TOProOBJIe [IeHHBIMI OyMaramu JielyTaTbl;

3akoH «O ToBapHBIX 6MpxKax» (1936)'® — perymmpyer IpaBOOTHOIICHNA, BOZHUKAIOIIE
Ha OpPTaHM30BAHHOM TOBApPHOM pbIHKe. B cooTBeTCTBMM C pasfl. 13 JaHHOrO 3aKOHA Cpefyu
MHCAiiIepOB MOXXHO OTMETHUTH COTPYJHMKOB MUHMCTEPCTB, @ TaKXe MpOoQeCcCHOHATbHBIX
Y4aCTHUKOB TOPIOB;

3axoH Jonpa-Ppanka (2010) — uMeeT OCHOBHOI! Le/IbI0 CHIUYKEHE PUCKOB (GMHAHCOBO
CHUCTEeMBI IOCPEICTBOM Y>KeCTOUEHIsI HAf[30Pa 3a CUCTeMOOOpasyouMy GMHAHCOBBIMU MH-
crurytamn. Cpeay Mep, OTHOCSIIUXCS K 00eCledeHnI0 CTabuIbHOCTY PBIHKA, CTIEAyeT Ha-
3BaTb 3alpeT Ha UCIOIb30BaHNe NHPOPMAIVIN COTPYFHUKAMIU FOCYIapCTBEHHBIX OPIaHOB I
areHTCTB B II€/ISIX TOPrOB/IM LIeHHbIMY GyMaramMim U MpOM3BOSHBIMY (DPMHAHCOBBIMIU MHCTPY-
MEHTaMI.

AMepUKaHCKMIT ONIBIT B 00/1ACTY MPaBOBOI OXPAHBI, B TOM YMC/IE YTOTOBHO-TIPABOBBIMU
cpencTBamy, (PMHAHCOBBIX OTHOIIEHWIT Hanbojlee NHTEPeCeH B CU/IY 3HAYMTENIbHOTO OIIbITA,
HaKOIIEHHOTO TOflaMMi ITIPaKTVKY eTo IpuMeHeHns. VIccienoBaHus, IpoBeieHHbIe aMepIKaH-
CKVMIMM YYEeHBIMH I10 BOIIPOCAM UCIOIb30BaHus fenyraramu Konrpecca CIIIA nabopmanmm,
KOTOpasi CTajla UM M3BECTHA B CBA3M C UX IPO(ECCUOHATBHOI [IeATeIbHOCTBIO B BBICIIIEM 3a-
KOHOJJaTe/IbHOM OpPTaHe CTPAHBI, I fa/bHeliIlee ee MCI0/Ib30BaHNe IPU IPUHATUY NHBECTH-
IVIOHHBIX PeIIeHNIT YKa3bIBAIOT Ha OCOOBIN «jap MpeABUAeHNA» YKa3aHHON KaTeTOPUY JINII.
Jlero B TOM, 4TO pe3y/IbTaThl IIOKA3a/IN, YTO YPOBEHDb JOXOLHOCTH Y TOpTdereit AemyTaToB-
MHBECTOPOB B CpeffHEeM BBIIIe MHEKCa pocTa PhIHKA Ha 12% B rox'.

AMepuKaHCKMe MTap/IaMeHTapyy MOITIV COBEPIIATh CAeMKU Ha OCHOBe MH(OpMaIu, mo-
JIYY4EHHOI B IIpOIlecce BBIMTOMHEHNUS CBOMX OOSI3aHHOCTEN KaK [elmyTaToB, 6e3 KaKux-1mbo
HOC/IeACTBII Iy ce6s1. OHAKO aMepUKaHCKasl O0IeCTBEHHOCTD 1 SKYPHA/IMCTBI P OSABILANIN
00€CIIOKOEHHOCTD CYIIECTBYIOUINM MOIOKeHNeM fiefl. TeopeTndeck ImaplIaMeHTCKII KOMM-
TeT I10 3TUKE MOT IIPMBJIeYb ITapJaMeHTapueB 3a TaKue JeiiCTBUA K AMCIMIUIMHAPHOI OTBeT-
CTBEHHOCTH, HO IIPMBJIeYb X K OTBETCTBEHHOCTI A/[MAHICTPATUBHOI /1160 yrOOBHOI OBLIO
HEBO3MOXKHO. [TOIBITKA U3MEHNTD CITOXKXMBIIYIOCS CUTYALVIO OblIa IpelnpuHATa eme B 2006
r., Ho mapnaMenTapuu CIIIA, 60NBIINHCTBO U3 KOTOPBIX SB/ISAIOTCA MIIIMOHEPAMI, SIBHO He
crremiy 6paTh Ha ce0s HOBbIe 00A3aTe/IbCTBA U HOIBITAINCH 3a0/I0KMPOBATh 3aKOHOIIPOEKT.
Curyanus He MeHsnach o 2012 r, xorga Ilpesupent CIIA Bapax O6ama B cBoeil peun 3a-
A «IIpuHecuTe MHe 3aKOH, OTPaHUYMBAONNI MHCANAEPCKYI0 TOProBIo uteHamy KoH-
rpecca, i 5 3aBTPa JKe HOAINUIILY ero».

4 anperns 2012 1. ObUT IPUHAT 3aKOH, 3allpeIaiolii TOPTOBIII0 Ha OCHOBe MH(popManny,
nonydennoit 8 Konrpecce CIIIA, — STOCK Act (a66pesnarypa STOCK nepeBopntcst Kak
«IIpeKpalleHye TOProB/IM Ha OCHOBaHNM 3HaHWIT, JOCTYIHBIX Konrpeccy»)®. B cooTBeTcTBINI
C 9TVM 3aKOHOM OBUIN BHECEHBI IIONIPABKU B 3aKOHOJATEIbCTBO O IIEHHBIX OyMarax, yKasbl-
BalolIye, 4To WwieHsl KoHrpecca He 0CBOOOXKHAIOTCSA OT OTBETCTBEHHOCTH MPYU UCIIONIb30Ba-
HUV MHCAI/IePCKOI MHPOPMALIUY /sl TOPTOB/IN LIEHHBIMIY OyMaraMu U X IIPOM3BOJHBIMIL

8 Commodities Exchange Act of 1936 [9nexrponHuslit pecypc]: http://www.ecfr.gov/cgi-bin/text-idx?sid

=7e1068de65d0eb767da92b5ee2740d46&c=ecfr&tpl=/ecfrbrowse/Title17/17cfrvl_02.tpl (zara obpamenns —
31 mapra 2014 1.).

¥ Nagy Donna M. Insider Trading. Congressional Officials, and Duties of Entrustment (2011). Faculty
Publications. Paper 415. [Onexrponnbiii pecypc]: http://www.repository.law.indiana.edu/facpub/ 415. (mara
obpamenns — 31 mapra 2014 1.).

20 Stop Trading on Congressional Knowledge Act of 2012. [9nexTporHblit pecypc]: http://www.gpo.gov/
fdsys/pkg/BILLS-112s2038enr/pdf/BILLS-11252038enr.pdf (mata obpamenns — 31 mapra 2014 1.).
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OrpaHNYeHNA KCIOIb30BaHMA MHCAlAepcKoil MHGOpMaLuy KOCHY/IICh WwieHoB Konrpecca
CIIIA; B pasgen 10 (b) n nmpasuo 10 b-5 6b11y BHECEHBI ITOPABKY, COITIACHO KOTOPBIM 4/IEHbI
KoHrpecca HecyT OTBETCTBEHHOCTb 32 HEIIpaBOMEPHOE MCIIO/Ib30BaHMe MHCAlIepCKOI MH-
¢opmanuy Kak mIa, oTBeTCTBeHHbIe Iepent IIpaBurenbctBoM CIIA m rpaxxganamn.

[Monoxennsa STOCK Act Bo MHOrOM HaIlpaBJieHbl Ha YIy4lIeHUe IIPO3PadHOCTH TOCY-
JApCTBEHHDBIX OPTaHOB, OBbILIEHNE JOBEPU: K TOCY/JapPCTBY CO CTOPOHBI rpakjaH. CoracHo
BHOCVIMBIM B 3aKOHOJATE/IbCTBO IIONIPAaBKaM, CyObeKTaMy IIPaBOHAPYIIEHUIT B CCIIEyeMOit
cdepe cranosatcsa IIpesupent CIIA, Bume-npesnsieHT, CyAbU ¥ MHbIE CITyXalue CyleOHbIX
opraHoB. V3sMeHeHNIO NOJBEPINNCh U CPOKY, B KOTOPbIE YIEHbI 3aKOHOJJaTe/IbHBIX OPraHOB
IOJDKHBI OITyO/IMKOBATh CBEfIeHNA O IPOM3BEIeHHBIX UMY OIepaliaX: C OGHOIO rofa mo 45
JHEJ C MOMEHTa COBepLIeHNA chenky 1y 30 THel ¢ MOMEHTa YBeJOM/IEHN A BIafle/iblia cYeTa.
B nepBoHauaIbHOI pefjakiny 3aKOHA MIMeUCh TPeOOBAHNS 0 HEOOXOAMMOCTH Pa3MeIeHNs
nHpOpManuy B ceTu VIHTepHeT O CHe/IKax Ha CyMMBI cBbiire 1000 fo/IapoB, coBeplIaeMbIX
npencTasuTenamu Konrpecca, ogHako B CBA3M ¢ MpUHATEIMU 15 anpens 2013 I. monpaBKaMu
TaKas 00s3aHHOCTb OTMEHEHA.

OdurmanpHast Bepcusi IPUHATHS HOIPABOK IIPEfyCMATPUBAeT HALEJIEHHOCTb Ha 00e-
crieyeHre MHpopmanuonHoi 6esomacHoctu B CIIA. OpHako 3To MMIIaeT 06IeCTBEHHOCTD
CBOOOIHO MCIIONB30BaTh MHPOPMALUIO O CAENKAX AelyTaToB KoHrpecca M3 OTKPBITBIX MC-
TOYHUKOB, CHIDKAeT IIPO3PAYHOCTh CUCTEMBI TOCYIapPCTBEHHONM BIACTH, IPUTYIIAET Pajju-
KaJIbHbIE Mepbl, HallpaB/IeHHbIe Ha 60PLOY C HEIPpaBOMEPHBIM JICIIONb30BaHNEM MHCaliep-
CKOJI MHpOpMaNN.

OmbiT 60pbOBI AMEPUKAHCKIX ITPABOOXPAHITEIEN TOKA3bIBAET, YTO MOJIOKEHIE, KOTOpPOe
3aHMMaloT wieHbl KoHrpecca, MO3BOIAET UM BO MHOTMX C/Ty4asX u36eraTh yroToBHOTO Ipe-
crnepoBaHust. AMepukaHckuit myonunuct [IBeittiep B cBoelt KHNTe, OCBAIIECHHO MHCAlep-
CKOJ1 TOPTOBJIe CPeiM FOCYAAPCTBEHHDIX YMHOBHIKOB, OTMedaeT: «[lommTiaecknit Kimacc sBHO
HIOHSA/I, KaK M3BJIeYb IPUOBIIb M3 OCTATbHBIX U3 HAC ICK/TIOYMTEIBHO Ha OCHOBE €ro MOJIOXKe-
HMs U 67M30CTH K BiIacTu. Ec/in y Bac ecTh MeCTO 3a CTO/IOM, BbI HAXO[UTECh Ha HACTOSAIIEM
nupy. Eciu BB He MMeeTe MeCTa 3a CTOJIOM, BBI, BEPOATHO, B MEHIO» .

/13 n3BecTHBIX (aKTOB 06 MHCANIEPCKUX 3TIOYNIOTPEONIEHNAX MOXKHO BBIIENTD CIEAY-
tomue. CymjecTByeT mogo3penne, uro B 2001 . Hencn Ilemocn, 6siBuras ciimkep Konrpecca
CHIA, ee myx ITon Ilemocu n gpyrue yneHsl KoHrpecca yqyacTBOBaayu B BOCbMU IEePBUYHBIX
pasMeleHNAX aKIuiT KoMmaHuyu Visa, KOTzia 3aKOH 0 6aHKOBCKOIT peopMe, KOTOPBDIIT He TOI-
KeH OBUI KOCHYThCsI KoMItaHuu Visa, Haxopuics Ha o6cyxaennu B Konrpecce. ITo pesyibra-
TaM rojia pocT akiuit komrnanun Visa coctasui 203% mnpy nmajeHny pbiHKa Ha 15%%.

JIpyroit mpuMep MOLO3pUTENBHOI (PUHAHCOBOI eATEIBHOCTI KacaeTcsl pecIryOnmKaHIia,
cnukepa ITanarer mpencraButenedt [lxona boHepa. 3a HeCKOMbKO JiHel 1o Toro, Kak KoHrpecc
IIPUHA 3aKOH O pedopMe 3IpaBOOXPaHEHN, BIIOCTENCTBUY U3BECTHBIT kKak «Obamacare»,
Bonep nuBecTMpOBan KpyIHyIo CyMMY B MEAMLIMHCKNE CTPAaXOBble KOMIIaHMY. KoMMeHTHpO-
BaTb CBOM JelicTBuUA cumKep Bonep orkasamcs®.

Wccnenys onbitr CoeguHenHbIX IlITaToB AMEpMKN, MOXKHO 3aKIIOUNMTb, YTO, HECMOTPS
Ha 3alpeT MCHOIb30BaHUA BHyTpeHHell nndopmarym B CIIIA yxe Ha IPOTSKEHUM OKOJIO
80 sieT 1 GOMIBIIOTO OMBITA B PACC/IEHOBAHNI U PACKPBITUN IIPECTYIUICHNIT Ha (pUHAHCOBOM

2! [9nexrponHusbli pecypc]. http://www.hoboes.com/Mimsy/Books/throw-them-all-out/ (gaTa o6pare-
Husa — 12 mas 2014 1.).

? [OnextponHbli pecypc]. http://en.wikipedia.org/wiki/Nancy_Pelosi# Allegations of_insider_trading
(maTa obpamenns — 12 mast 2014 1.).

» [Onexrponnsiii pecypc]. http://www.whiteoutpress.com/articles/q42011/ insider-trading-is-legal-for-
congressmen647 (zata obpamenns — 12 mas 2014 1.).
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PBIHKe, aMepUKAHCKOe 3aKOHOJATEIBCTBO He JINIIEHO Ipo6etoB. IIpakTHIecKmit OBIT FOBO-
PUT O JONITOM CYIECTBOBAHMM B 3TOJ CTPaHe IBOMHBIX CTAHJAPTOB OTHOCUTEIbHO MHCA-
mepckoit Toprosiu. B Poccun HeoOXORMMOCTD OrpaHMYeHNMs UCIIONb30BAHMS MHCAILEPCKOIT
nHpopMaLMN WieHaMI 3aKOHOJATEIbHBIX I Cy/IeOHBIX OpraHoB Bce Ooblie OyfieT aKTyasm-
3MPOBATHCA, UTO B CBOIO OUepelb MOTpedyeT oNpe/e/eHHOl pelNTeTbHOCTI OT 3aKOHOfIaTe-
7151, KOTOPBIIT ITOJeT Ha MOZOOHBII IIaT, BBOAS IIOJ0OHOE CaMOOTpaHIyYeH e,
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Abstract

The article attempts to cover the issues related to possible official misconduct of the members of RF
legislative bodies in light of criminal law protection of insider information. Criminal liability for abuse of
insider information was introduced under Federal law of July 27, 2010 no. 224. The adoption of the law
has allowed introducing a number of brand new in Russian law concepts including article 185.6 to the
Russian Federation Criminal Code. However, representatives of state bodies including legislative have
access to the information considered to be insider. The aim of the paper is a system analysis of criminal
legislation on insider information abuse, i.e. the issue of the absence of the representatives of legislative
bodies among the subjects of crime under article 186.5 of the Russian Federation Criminal Code.
To achieve the goal the following objectives should be solved: specify the types of subjects liable for
abusing insider information, reveal the necessity and public danger of using insider information among
officials and US congressmen. The object of the research is public relations arising due to the insider
information circulation able to influence the prices for organized market (of securities, currency, goods)
as well as due to the breach of the order of addressing such information. The theoretical provisions and
practical suggestions may be applied to develop legislative initiatives, serve a basis for further research
on criminal law protection of organized market (of securities, currency, goods).
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Bonpocbl npaBonpuMeHeHUA
aAMUHUCTpaTUBHOINO Haa3opa
3a nuuamu, ocBo60XXAEeHHbIMU
U3 MecT NuweHuda csoboabl

0.A. ®PepgoToBa

OOUEeHT Kadeapbl Teopun n UCTopun rocygapctea n npasa BopoHexckoro nHctutyta MB[ Poc-
cun, KaHaANAaT LPUANYecKUX Hayk, aoueHT. Agpec: Poccuinickaa ®epepaumnna, 394065, r. Bopo-
Hex, npocnekT MaTtpuoTos, a. 53. E-mail: Fedotova_vrn@yandex.ru

AHHOTaUMA

B paHHOM cTaTbe B CBA3M CO BCTyMeHnem B cuny depepanbHoro 3akoHa ot 6 anpena 2011 r. Ne 64-03
«O6 agMVHUCTPaTUBHOM HaA30pe 3a NULammn, 0CBOBOXAEHHBIMU U3 MECT JINLLIEHNA CBO6OAbI» U3NOXKEHO
aBTOPCKOE Ccy>KaeHne 06 OTAeNbHbIX BONPOCax, BO3HMKAOLWMX Y CyOO0B U APYTrMX NPaBONpPYMEHUTENbHbIX
opraHoB 06 aAMVMHUCTPaTUBHOM HaA3ope 3a Nnuuamu, OCBOOOXAEHHbIMM U3 MECT NuLeHuA cBo6OAbI.
YunTbiBaa NpaBoBble MOMOXEHNA YKa3aHHOro 3akoHa, NPaBoNpUMEHUTENAM HEOOXOAUMO PyKOBOACTBO-
BaTbCA HOpMaMK KOAMULIMPOBAHHbIX NMPaBOBbIX aKTOB pPa3HbIX OTpacnen npaea, YTo, KOHEYHO, co3haeT
onpenesieHHble TPYAHOCTU B TOSIKOBAHMM, @, COOTBETCTBEHHO, Y NMPUMEHEHUN NPaBOBbIX HOPM.

HecmoTpA Ha TO 4TO B LOPUAMYECKON nuTepaType Npobnembl agMMHUCTPATMBHOMO HaA30pa 3a nuuamu,
0CBOBOXAEHHBIMW U3 MECT NULLIEHNA CBOOOAbI, 3aHNUMaNN U 3aHUMAIOT 3aMEeTHOE MECTO, C COBEPLUEHCTBO-
BaHMWEM 3aKOHOAATENbCTBA M MPaBOMNPUMEHUTENbHON NPaKTUKW B paccMmarpusBaemoni cchepe oHn npuob-
peTaioT 0Coby0 3HaYMMOCTb, MOCKOMNbKY TPEOYIOT CBOEr0 CKOPENLIero paspeLleHna. YUnTbiBaA BaXKHOCTb
pewaembix 3agad, [NoctaHosneHnem lMneHyma BepxosHoro Cyma Poccuinckon ®epepaumn ot 27 MIOHA
2013 r. Ne 22 «O npumeHeHun cyaamm 3aKoHOAATENbCTBA NPY PACCMOTPEHUN Aen 06 aAMUHUCTPATUBHOM
Haf3ope» B CBA3U C BOMPOCAMW, BO3HMKAIOLMMM Y CyOOB NPU pacCMOTPEHUN Aen 06 aaMUHUCTPaTUBHOM
Haf3ope 3a nmuamum, 0CBOOOXKAEHHBIMY 3 MECT NULLEHNA CBO6OAbI, CyAam AaHbl COOTBETCTBYIOLME pasdb-
ACHEHUA, KOTOPbIE, KOHEYHO, HEOOXOAMMO YUMTbIBATb HE TOMbKO COOTBETCTBYIOLWMM CYAEOHbIM MHCTAHLM-
AM, HO 1 UCMPaBUTENbHBbIM YYPEXAEHNEM, OpraHam BHYTPEHHUX Aefl, a Takxe nuuam, 0CBOOOXKAEHHbIM
(ocBObOXAAEMbIM) U3 MECT NULLIEHNA CBOOOAbI, B OTHOLUEHUM KOTOPbIX B CyA NMOCTYNMIIO 3aABneHne o6
YCTaHOBMEHUN aAMUHUCTPATUBHOIO HaA30pa, UK Koraa TakoBow Obifl y)Ke YCTaHOBIEH.

Mvetowmecna Hay4Hble paf)OTbI, KaK B OTAEeJIbHOCTU, TaK N B COBOKYMNHOCTU, paCcKpbIBaKOT UCTOPUYECKUe,
npoueccyarnbHble, adMUHUCTPATUBHO-MNPAaBOBbIE, YroyIOBHO-NpPaBOBble U KPUMUHOMIOrM4eckne acneKTbl
aaMUHUCTPaTMBHOIO Haasopa. BmecTte ¢ Tem B cBA3M C peanmsaumel?l npaBoOBbIX MOSIOXKEHWNIA BbllleyKa-
3aHHOIo 3akoHa M UHbIX HOPMaTUBHbIX MPaBOBbIX aKTOB, paS'bHCHeHI/IIh nocTtaHoBieHnA I'IneHyma Bep-
XOBHOro Cyua Poccuiickoi d)e,qepaumm, KaK B Teopuun, Tak n I'IpaBOI'IpMMeHVITeJ'IbHOVI npakTnke nmerTcA
BOMpPOChI, Tpe6yrou.u/1e pagpewieHnA onAa Hagnexakwero obecneyeHna NCnonHeHuA ,D,eIZCTByIOLLI,eFO 3aKo-
HopjaTenbcTBa 06 agMUHUCTPaTMBHOM Hanasope u hanbHenero COBepLeHCTBOBaHNA TeopeTU4eCKnx
MOSNIOXEHUA 1 npaBoOBbIX HOPM B ctbepe aAMUHNCTPATMBHOINO HaA3opa 3a nuuamu, 0CBOOOXAEHHBIMU U3
MECT NuweHna csobogpbl.

KnrouyeBblie cnosa

a,D,MI/IHI/ICTpaTI/IBHbIVI Haasop, nuua, 0CBOOOXAEHHbIE U3 MECT NMLLEHNA CBO6OAbI, ﬂyf)J'IM‘-IHbIe npaBOOTHO-
LWeHNA, opraHbl BHYTPEeHHUX Aefl, ucnpasuTenbHble y4pexXaeHna, aaMUHUCTPaTUBHbIE MpaBOHapyLIeHUA,
CyanMOCTb
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C 1 mrons 2011 ropa Berymun B cuny QemepanpHblit 3aKoH 0T 6 amperst 2011 . Ne 64-D3 «O6
AIMIHICTPATYBHOM HafI30pe 32 JIMLAMI, OCBOOOXK/IEHHBIMIL 113 MECT /IUIIEeHsT CBOOOAb». it
IIPUMEeHEeHN [IPABOBBIX MOIOKEHNI YKa3aHHOTO 3aKOHA IIPABOOXPAHUTEIbHBIM OpraHaM ¥ Cyy
HaJISKUT PYKOBOJICTBOBATbCA KaK €0 HOPMaMI, TaK ¥ PSAZIOM IPYTVX 3aKOHOB U KOFMUIMpPO-
BaHHBIX aKTOB, CPEMIM KOTOPBIX — YTON0BHBII Kopieke Poccuiickoit Pepeparyn (nanee — YK PO),
Kopexc Poccuiickoit eneparym 06 agMUHVCTPATUBHBIX IpaBoHapyuIeHsx (mamee — KoAll
P®), Tpaxxganckumii mporeccyanbHbii Kogeke Poccuiickoit @epepannu (zanee — [TIK PO). Kpo-
Mme Toro, ITocranosnennem Ilnenyma Bepxosroro Cyma Poccuiickoit ®enepanmu ot 27 MIOHA
2013 1. Ne 22 «O mpuMeHeHUM CyfaMyl 3aKOHOJATENbCTBA IIPY PACCMOTPEHMU Jell 00 afiMyHM-
CTPaTMBHOM HaJi30pe» B CBA3U C BOIPOCAMM, BO3HUKAIOUIVMU Y CYAOB IIPU PACCMOTPEHMUN e
006 afMUHICTPATIBHOM HaJ30pe 32 JIMIIAMI, OCBOOOXKIEHHBIMI I3 MECT JIUIIEeHs CBOOOABI (f1a-
Jlee — aIMVHJCTPATUBHBII HAJ30p), CyiaM JJAHBI COOTBETCTBYIOINE Pa3bsACHEHN. DTH pas3b-
SICHEHMST HeOOXOIMIMO YUUTBIBATh He TONBKO COOTBETCTBYIOLIMM CyfieOHBIM MHCTaHIMAM, HO 1
VICTIPABUTE/IbHBIM YUPEeX/EHIeM, OpPraHaM BHYTPEHHIX [el, a TAKKe JIUI[aM, OCBOOOXKIEHHBIM
(ocBOOOXKTAEMBIM) I3 MECT JIVIIEHYVISI CBOOOJIBL, B OTHOLIIEHUM KOTOPBIX B CYJ| IIOCTYIIWJIO 3asiBJie-
HIie 00 yCTaHOB/ICHNY Q[MIHVICTPATMBHOTO HA/I30Pa, /I KOT/Ia TAKOBOII ObITT y)Ke YCTaHOBJIEH.

B 1opupideckoii mureparype mpo6ieMsl aMIHICTPATUBHOTO HAI30pA 3aHNMA/IN U 3aHIMA-
I0T 3aMeTHOe MecTo. VIMeromyecs paboThl, Kak B OT/EIBHOCTY, TaK U B COBOKYIIHOCTY, PacKpbI-
BAIOT MCTOpUYeCKe', IPpoljecCyabHble?, a[MUHICTPATUBHO-TIPABOBbIE’, YTOIOBHO-TIPABOBbIE! 11
KPUMIHOJIOTMYeCKye’® acIleKThI a]MIHICTPATIBHOIO Hai3opa. BMecte ¢ TeM, B cBA3M ¢ peanusa-
1yell IPaBOBBIX MOJIOKEHNII BbIIIEyKa3aHHBIX HOPMaTHBHO-IIPABOBbBIX aKTOB, PAa3bsACHEHWII I10-
cranosnennsA Ilnenyma Bepxosnoro Cyna Poccuiickort @emepanny, Kak B TEOpUM, TaK U IIPABO-
IPMMEHNUTEIbHOI TIPAKTHKE, UMEIOTCSI BOIPOCHI, TpeOyIolye paspelueHnst Ay Ha/JIeKAIIero
obecriede Vs VICIIOTHEHNS IeVICTBYIOIETO 3aKOHOJATEIbCTBA 00 aIMMHIICTPATUBHOM Hafi30pe U
Jla/IbHEIAIIIEr0 COBEPIIEHCTBOBAHNS TEOPETUYECKIX TTOJIOXKEHNIT 11 IIPAaBOBBIX HOPM B cdepe aj-
MVHUCTPATUBHOTO HAZ30pa 3a JIMLAMIL, OCBOOOXKIEHHBIMI 13 MECT JIUIICHIsI CBOOOBL.

ITpou3BOACTBO 1O AenaM 00 afMMHUCTPATMBHOM HaJ30pe permaMeHTUPOBAaHO IT. 26.2
['TIK P®, B cOOTBETCTBMU C KOTOPOIT 3asiBNIeHNe 00 YCTAaHOB/IEHUY aIMIHUCTPATUBHOTO HaJl-
30pa [0JAeTCs ICIPABUTEIbHBIM YUPeXX/IeHIIeM VI OPTaHOM BHYTPEHHUX €T, O IIPO/IeHNN

! Cm.: Yimxun B.A. IIpuMeHeHMe TOIOTHUTEbHBIX OTPaHMYEHMII IIpY afMUHUCTPATUBHOM HAJi30pe U
HEKOTOpBIe BOIIPOCHI €T0 COBEPILIEHCTBOBAHMS // AKTyanbHble Ipo6IeMbl TOCyfapCcTBa I IpaBa Ha COBpe-
MeHHOM 3Tate: 6. 1. / otB. pen. B.®. Bonosuu. Tomck: M3p-Bo Tomckoro yH-Ta, 1985. C. 211; Jlanmes C.A.
K Bompocy 06 afMUHICTPATVBHOM HA[30pe 3a IUIL[AMIU, OCBOOOXKIEHHBIMI 13 MECT JIMIIEeHNsI cBOGOAbI //
ApMyHKCTpaTUBHOE IpaBo 1 npouecc. 2013. Ne 9. C. 50-54 u ap.

2 Cm.: Benmomun A.C. IIpo6eMbl 060CHOBaHHOCTI OTHECEHIS fie/l 00 aAMIHICTPATHBHOM Hal30pe K Be-
IeHMIO Cya B IOPsAAKe IPaKJaHCKOTO CYHONpPOM3BOACTBA // BecTHMK rpaskgaHCcKoro mpouecca. 2012, Ne 2,
C. 235-252 u pip.

* Cw.: Banwowun A.J1, Tankun B.A., Qunamosa A.B. Kommenrapuit k PefiepanbHOMY 3aKOHY OT 6 arperst
2011 1. Ne 64-®3 «O6 afMMHUCTPATHBHOM HaJ[30pe 3a JINLAMMI, OCBOOOKIEHHBIMY 13 MECT JIUIIEHNsI CBOOO-
mpl» (mocrareitusin) / mox pe. C.A. lenncosa // CIIC «Koncynbrant ITmoc»; Jleneeo B.B. O ponu y4acTKOBBIX
YIIOJTHOMOYEHHBIX MO/IMIMMA B PeaTn3aluy a[MVHUCTPATUBHBIX IIPOLIEAYP 110 OCYILeCTBICHNIO a[MVHUCTPA-
TMBHOTO HAaA30pa 32 JIMIAMI, OCBOOO>KIEHHBIMII 13 MECT JIMIIEHNS CBOOOABI // AZMIHICTPATHBHOE IIPABO 1
npouecc. 2013. Ne 4. C. 71-73; Kanununa T.M. IlpaBuia mpuMeHeHs aJMMHICTPATUBHOTO Haji3opa // AnMu-
HUCTpaTUBHOE MpaBo 1 npouecc. 2013. Ne 9. C. 44-49 u np.

* Cm.: Tennawun I1.B. ATMUHUCTPATUBHBII HAJI30p 3a JIMI[AMM, OCBOOOXK/ICHHBIMY U3 MECT JMIICHNA
cBo6ogps! // 3akoHHOCTS. 2011. Ne 10. C. 16-19; Qunvuerko A.IL AFMUHNCTPATUBHBIII HAA30D 3a IULIAMI, OC-
BOOOXKIEHHBIMU I3 MECT UIIEHNA CBOOOMDI: IIPaBOBas MPUPOJiA U IIePCIEKTIBEI 3aKOHOJATE/IBHOTO PETY/IN-
poBanuA // ATMUHMCTPATUBHOE IpaBo 1 nponecc. 2012, Ne 2. C. 58 u ap.

* Kanununa T.M. TTonATVE 1 IOpUAMYecKas IPUPOJia afMIHACTPATUBHOTO Hai30pa // AJMUHNCTPAaTUBHOE
mpaso u nponecc. 2013. Ne 8. C. 44-51 u zip.
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a/IMMHJICTPATUBHOTO HA/[30Pa 11 O IOTIOTHEHNN PaHee YCTaHOB/IEHHbIX a[MIHIICTPATUBHBIX
OTpaHNYEHNII — OPTaHOM BHYTPEHHUX ZeJl, O IOCPOYHOM IpeKpaleHN ¥ JaCTUIHON OT-
MeHe a/[MHJCTPATUBHBIX OTPaHNYEHNII — OPraHOM BHYTPEHHIIX e/l VIV JINIIOM, B OTHOIIIe-
HVJ KOTOPOTO YCTaHOBJIEH aJIMIHUCTPATUBHBIII HAfI30p, TNOO €Tro IPefiCTaBUTENIEM.

Y4YuTBbIBasA, YTO IPOUSBOACTBO II0 JiellaM 00 afIMMHICTPATMBHOM HaJ30pe permaMeHTHU-
posaHo HopMmamu T71. 26.2 TTIK P®, cyp, paccmarpuBaronuii COOTBETCTBYIOIIEE 3asB/IEHNE,
TOJDKeH PYKOBOACTBOBATLCA B MepBylo odepenb nonoxeHuamu [TIK PO, perynupyrouumu
MOPANOK T'PaXKJaHCKOTO CYHOIPOM3BOACTBA, a 3HAYUT, MCIIPAaBUTENbHOE yYpeX/eHne UIN
OpraH BHYTpPEHHUX [ieJI, TOfIaBIliNe B CYJ 3asBeHNe 00 YyCTaHOBAEHNN aMVHICTPATUBHO-
TO HaJ[30Pa, SABJAIOTCA YIaCTHMKAMU CY[OIMPOU3BOJICTBA, HA KOTOPBIX PACHPOCTPAHAIOTCSA
npaBosble nonoxenns I'TIK PO. Cornacuo m. 1 Iloctanosnenns [lnenyma Bepxosnoro Cypna
Poccniickoit @enepanym ot 27 mioH:A 2013 1. Ne 22 «O mpuMeHeHNN CyTaMu 3aKOHOJaTeTbCTBA
IIpU pacCMOTPEHUN Jell 00 aIMIHICTPaTUBHOM Hai3ope», cT. 245 I'TIK PD otHOCUT K fenam,
BO3HMKAIOIIVM V3 ITyO/IMYHBIX IIPaBOOTHOLIEHWIT, ela [0 3asAB/IeHNAM 00 YCTaHOBJICHUM, O
IIPOJJIEHNY, JOCPOYHOM IIPEKpaleH!M afMUHUCTPATUBHOIO HA/[30Pa, a TAKXKe O YaCTUIHO
OTMeHe VIV JJOIIO/IHEHN! PaHee YCTAaHOBJIEHHBIX IO/JHA/I30PHOMY /NIy a[MIHICTPATUBHBIX
orpaHnYeHmii. B cBA3Y C 9TUM TaKue Jefa MOfIeXXaT PAaCCMOTPEHMIO I paspeLIeHNI0 Ha OCHO-
BaHuM CT. 246 I'TIK P® ¢ ocobeHHOCTAMY, TpeRycMOTpeHHbIMM T71. 23 1 26.2 I'TIK PO.

OpHaxo, nonarar, YTo TaKoe IIPaBOBOE NOJIOKEHNE AB/IAETCA He COBCeM yhadHbIM. Lene-
coobpasHee ObIIO ObI OCYIIECTBIIATH IPOUSBOACTBO 110 AeaM 00 aMUHICTPATUBHOM HAJ[30-
pe 3a IMIfaMu, 0CBOOOX/JeHHBIMI 13 MECT JINIIIEHNs CBOOOMIBI, B pAMKaX aMUHNUCTPATIBHOTO
CYHOIIPOM3BOJCTBA, HO He Ha ocHOBe HOPM KoAIl PO, a Ha 0CHOBe IO/IOXKEHNUIT pa3pabaThl-
BaeMOTO a/[MMHICTPATUBHOIO IIPOI[eCCYa/IbHOIO 3aKOHONATENbCTBA. B CBA3M ¢ 9TUM IIpen-
CTaB/IAETCA YaYHbIM BK/IIOYeHNUe IIPOM3BOJICTBA 110 fe/laM 00 af]MMHUCTPAaTHBHOM Hafi30pe
B KaTeTOPUIO aIMVHUCTPATUBHBIX Jiel, IPeIyCMOTPEHHBIX B ITpoeKTe Komekca aMuHNUCTpa-
TMBHOTO CylONpou3BoficTBa Poccuiickoit Gepeparym®. 9TO MO3BOMNUT MCKIIOUUTH HEOTHO-
3HaYHOE TOJKOBaHVE HOPM 00 y4acTHMKAX IIOJOOHOTO CYAONpPON3BOJCTBA, VX IIPOIIeCCyab-
HOTO CTaTyca ¥ MOTHOMOYNIL, CPOKAaX PACCMOTPEHNUs el U T.J1.

B coorBercTBuu ¢ 4. 2 n 3 c1. 261.5 I'TIK P® no geny 06 ycraHOBIEHUM afMMHUCTpa-
TMBHOTO HaJi30pa B OTHOILIEHNN JINIIA, OCBOOOXK/IAEMOTO 113 MECT JIMIIEHNUS CBOOOBI, 3as1B-
JIeHUe MOJAeTCA B CYJ, II0 MECTY HaXOX/IeHV MCIIPAaBUTEIbHOTO YUIPEXIEHNUs, a 10 Jeny 06
aJMIHNUCTPATVBHOM HaJ30pe B OTHOLIEHNUN JIMIA, OCBOOOKIEHHOTO U3 MECT JIMIIEHNS CBO-
6071bI, 3asB/ICHNE TTOAETCA B CY/ [T0 MECTY >KUTEIbCTBA MU MPpeObIBaHMsA 9TOro nuua. Ecu
B OTHOIIEHWN /NI, OCBOOOX/JaeMOT0 113 MeCT JIUIIEeHNsI CBOOO/BI, OIPENeTUThb CY/, KOTO-
pblit 6yeT paccMaTpuBaTh 3asB/eHNe 00 YCTAaHOBIEHMN afMUHMCTPATMBHOIO HAf30pa, He
HpefCTaB/IAeT 0COO0I CTIOKHOCTH, TO B OIIpefe/IeHNN CYAa, KOTOPbIit OyIeT pacCMaTpuBaTh
3asBJIeHNe OpraHa BHYTPEHHMX fIeN 06 YCTaHOB/IEHMM afIMVHICTPATHBHOTO Ha/I30pa JIUILY,
0CBOOOK/IEHHOTO 13 MeCT JIMIIEHNA CBOOOMDI, CTOKHOCTY BO3HMKAOT. OHN CBA3aHBI B Mep-
BYIO O4epefib C CICTEMOI I MeCTOM HaXO)KJIeHMsA OPTaHOB BHYTPEHHUX Jien’.

Tak, HarTpuMep, ecyy U0, 0CBOOOAMBINEECA M3 MECT JIMIIEHNA CBOOOMIDI, MMeeT Ha Tep-
PUTOpPUM OFHOTO 13 PaloHOB ropofa BopoHexa perncTpaimio o MecTe )KUTEIbCTBAY, a Ha

¢ B crydae IpMHATHA IIPOEKTa KOJEKC afIMMHICTPATHBHOIO CYZOIPOU3BOACTBA IIAHMPYETCS BBECTHU B
neticteue B 2014 1. // CIIC «Koncynprant ITmoc».

7 OT 3TOrO 3aBUCUT IOACYZHOCTb PacCMOTPEHMA Hel 00 afMUHUCTPATMBHOM Hapnszope. HempasunbHoe
olpefieieHye MOACYAHOCTY BledeT HapylleHMe KOHCTUTYIIMOHHOTO IIpaBa TPaXJaHIHA, IPEJyCMOTPEHHOTO
cT. 47 Koncrurymym Poccemiickoit Depjeparim, cormacHO KOTOPOJ HMKTO He MOXKET OBITD JIMIIEH IpaBa Ha
paccMOTpeHMe ero fiefia B TOM Cy/ie ¥ TeM Cyfibeil, K IIOACYJHOCTU KOTOPBIX OHO OTHECEHO 3aKOHOM.

8B coorBercTBun ¢ 4. 1 cT. 20 'K P® MecTOM XUTeNbCTBa IPU3HAETCA MECTO, I/ie TPAKTaHNH IIOCTOSHHO
MM NIPEUMYIIeCTBEHHO IIPOXKMBALT.
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TePPUTOPUU IPYToro paiioHa roposia Boponexa HemocpencTBeHHO, HO BpeMEHHO IpeObIBa-
eT’, To KakuM (II0 TePPUTOPUATBHOCTU) OPraHOM BHYTPEHHUX Jie/l M B KaKOJ CYJI JO/DKHO
ObITh ITOJIAHO 3as1B/IeHNMEe 00 YCTAaHOBIEHNN aIMUHUCTPATUBHOTO Haji3opa? Bripase nm Yrpas-
nenne MBJ] Poccum no 1. BopoHexXy B Takoli cUTyaluu MojjaTh 3asABJIE€HUE B CYJ, 110 MECTY
HaXOXJeHA JanHoro Ynpasnenusa? [lomararo, uro Ynpasnenne MBJ] Poccun o 1. Boponexy
BIIpaBe IOJjaTh COOTBETCTBYIOIIEe 3asAB/IeHIE B TOT CYH, IOPUCAVKINA KOTOPOTO pacIpoCTpa-
HSIETCsI HA TEPPUTOPHIO, I7le HETIOCPEACTBEHHO IPeObIBAeT /INII0, OCBOOOAMBINEECS U3 MECT
NUIIEeHNs CBOOOTBL.

B cootBetcTBUM CO cT. 261.7 TTIK P® femo 06 agMuHMCTPATNBHOM Hafi30pe pacCMaTpii-
BAETCsI U PaspelaeTcs CyAbell eAMHOMIYIHO C 005sI13aTe/IbHbIM YIaCTIEM JINI[A, B OTHOIIEHNN
KOTOPOTO ITOJIaHO 3asBJIeHMe, a TAK)XKe C yJacTueM IpeJicTaBIUTeIell MCIIPaBUTEIbHOTO YUPeXK-
[eHNA WIN OpTaHa BHYTPEHHIX flefl, KOTOPBIMY IIOfJaHO 3asABJIeHMe, M IpoKypopa. I1pu sTom
HesIBKa B Cyfle0HO€ 3acefaHue 3asBUTE/SI MIN [IPOKYPOpPa, HaJjIeXalyM o0pasoM U3BelleH-
HBIX O BpEMEH, JlaTe U MecTe CylIleOHOTrO 3acefjaHus, He ABAeTCA MPelATCTBIEM K PaccMo-
TpeHuIo u paspeueHno gena. OfHaKo 0053aHHOCTD JOKA3bIBAHMS 0OCTOSATEIBCTB 10 eIy 06
aZIMIHICTPATMBHOM HaJI30pe IeKNT Ha 3asBUTENIE.

Kak monaraet B.B. Aprynos', npasuio 4. 2 ct. 261.7 I'TIK P® cnenyeT TonkoBarh orpa-
HUYUTEIbHO, 1 peyb JO/DKHA UATY JIVIIb O BOSMOSKHOCTY PACCMOTPEHNA U pa3pelleHN fiefa
IIpy HesABKe IPefCTaBUTeNell NCIPAaBUTENbHOTO YUPEX/IeHN WIN OpraHa BHYTPEHHUX JIeTl,
OIIHOBPEMEHHO SIBJIAIONIMXCA M 3aABUTENAMU 110 Jiely, a TakKe MpoKypopa. fABKy mopHas-
30pHOTO JIMIIA CIefyeT IPU3HATD 00513aTeNbHOI BO BCEX CIydasX pacCMOTPeHMsI fiena o6 afi-
MUHICTPATUBHOM HaZ30pe.

Hawm mpepcraBisieTcss, 4TO COITIACHO TONOXKeHMsAM 4. 3 ¢T. 261.7 ['TIK P® obsa3anHOCTD fO-
KasbIBaHIsI 0OCTOATENBCTB T10 Aey 00 afMIHICTPATUBHOM Hafi3ope NeXuT Ha 3assutene. Cyg
IO/DKEH BO BCeX CIydasx, KOIZia 3asBJ/ieHVe 00 yCTaHOBJIeHM!U aIMIHUCTPATUBHOIO Haj30pa
JTUILY TIOJAETCS OPTAHOM BHY TPEHHMX JIe/T VU MCIIPaBUTETbHBIM YUPeXKIeHIeM, IPU3HATD 06-
3aTeJIbHOI ABKY IIpefCcTaBUTe/Iell MICIIPaBUTEIbHOTO YUPEeXK/IeHN WIY OpraHa BHYTPEHHNX Jel
B cypeOHOe 3aceianue. JJaHHBI BBIBOJL CJIEyeT U3 TOTO, YTO, II0 001IeMy IIpaBIIIY, pacCMOTpe-
HMA JIeTT, BOSHUKAIOIVIX U3 ITyOIMYHBIX IIPAaBOOTHOIIEHMIA, CYJl MOYXKeT IPYM3HATD 0053aTeNbHOII
SIBKY B CyfieOHOe 3aceflaHue IIPeCTaBUTe s OpraHa TOCYAPCTBEHHOI BIIACTH, OPTaHa MECTHO-
TO CaMOYIIpAB/IEHNST VTN JO/DKHOCTHOTO /IMIfA. B cydae HessBKM yKasaHHBIE /IMI[A MOTYT OBITH
HIOfIBEPrHYTHI IITpady B pasMepe 1o 1 Toicssun py6ieii (4. 4 ctT. 246 [TIK PO).

B cootBercTBMN O cT. 3 PemepanpHOro 3akoHa ot 6 ampens 2011 ©. Ne 64-03 «O6 az-
MVHJCTPaTMBHOM HAJI30pe 3a JIMIIaMV, OCBOOOXKJCHHBIMIL U3 MECT JIVIIeHNU CBOOONbI» aji-
MMHUCTPATUBHbIN HAfI30P YCTAHABAMBAETCSA CY/JOM B OTHOIIEHNY COBEPIIEHHONETHETO NI,
0CBOOOXKAEMOTO MIM OCBOOOXKIEHHOTO M3 MECT JIMIIEHNA CBOOOMABI I MMEIOLIErO Helora-

? CormacHo 3akony Poccniickort @egepannu ot 25 mioHs 1993 . Ne 5242-1 «O mpaBe rpaxgas Poccniickoit
Depmepanyy Ha cBOOOMY IepeIBIDKEHNA, BBIOOP MecTa NpeObIBaHNA 1 XKNUTEIbCTBA B Ipefienax Poccuiickoit
Depeparui», MECTO MPeOBIBAHNSA — 9TO TOCTUMHMNIIA, CAHATOPMUIL, OM OT/AbIXa, TAHCUOHAT, KEMIIMHT, TypH-
cTuyeckas 6asa, 00IbHNUII, JPYToe IOK0oOHOe YIPEKIEHNE, a TaKXKe KIIOoe TOMellleHNe, He AB/IAIoIeecs Me-
CTOM XUTENbCTBA IPAKJAHNHA, B KOTOPBIX OH ITPOKMBAET BPEMEHHO; MECTO KUTENTbCTBA — 3TO KMU/ION JIoM,
KBapTHpa, CIy)XKeOHOe XXIIoe MOMelleHue, CIelMaI3/poBaHHble oMa (0OIeXnTIe, TOCTUHNIIA-IIPHIOT,
IIOM MaHeBPEeHHOTO (OH[A, CIIEIA/IBHBII JOM [/Is1 OAVHOKIX IIPECTAPEIbIX, JOM-MHTEPHAT A/l MHBAIUOB,
BETEPaHOB I JIp.), @ TAK)XKe MHOE XIJIOe IIOMelleHIie, B KOTOPOM IPaKIaHMH IOCTOAHHO VI IPEeNMYIeCTBeH-
HO IIPOXKMBAET B KauecTBe COOCTBEHHMKA, II0 JOTOBOPY HaiiMa (IIOfHalMa), JOrOBOPY apeH/ibl 1160 Ha MHBIX
OCHOBaHMAX, IPeyCMOTPEHHBIX 3aKOHozIaTenbcTBOM Poccuitckoit Penepannu // Begomoctn CHJI n BC Poc-
cuiickoit @epepannn. 1993. Ne 32, Cr. 1227.

' TlocraTeitHpIii KoMMeHTapuii K IpakgaHckoMy mporneccyanbHOMY Kofiekcy Poccmitckoir Denepanmm /
A.B. Aprynos, B.B. Aprynos, A.B. [lemkuna u fip.; nop pep. IL.B. Kpamenunuukosa. M.: CraryT, 2012.
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IICHHYIO /MO0 HeCHATYIO CYAUMOCTDb. B CBA3M ¢ 9TUM 3aKOHOfATeNb, OIpefends YCIOBUA
YCTaHOB/IEHNA aJMMHMUCTPAaTUBHOTO HaJ30Pa, CBA3BIBAA UX C CYAUMOCTBIO IaHHOTO JIUIa,
YCTAQHOBMII, YTO ¥ TAKOTO JIMIIA JO/DKHA OBITh HelorallleHHas TM60 HeCHsATask CYyAMMOCTD 3a
coBeplIeHMe: 1) TSKKOro MIN 0c0060 TSKKOTO MPeCTYIUIeHNS; 2) IPecTyIUIeHNs TIPY pelin-
IMBe IPeCTYIUIeHMI]; 3) YMBILUIEHHOTO IPECTYIUIEHN A B OTHOIICHMY HeCOBEPIIEHHOIETHETO.
[Ipu 9TOM /151 YCTAHOB/IEHNUS afMMHUCTPATIBHOIO Ha30pa HEOOXOAMMO HamMdme XOTs 6bI
OIHOTO V3 CIeYIOMIMX OCHOBAHMIL: 1) INIIO B IlepMof OTOBIBAHIA HAKa3aHVA B MeCTaX JIMIIe-
HUA CBOOOJBI IIPU3HABAIOCH 3/I0CTHBIM HapPYIINTE/IEM YCTaHOBIEHHOTO MTOPSIKA OTOBIBAHNA
HaKasaHus; 2) 110, OTOBIBIIIEe YTOJIOBHOE HaKasaHNe B BUJie TMILIEeHVsI CBOOO/BI 1 MeIolee
HEMOTALICHHYIO /160 HECHATYIO CYAUMOCTD, COBEPIIIAET B TEUEHNE OfHOIO oA ABa 1 Ooyee
aMMHUCTPATVBHBIX [IPaBOHAPYIIEHNMA IPOTUB NOPsAKA yIpaBlieHns u (Man) agMUHICTpa-
TMBHBIX IPaBOHAPYILIEHsI, HOCATAOIMX Ha 00II[eCTBEHHBII IIOPSI/IOK 1 001I[eCTBEHHYI0 6e3-
OIIACHOCTD U (M/IN) HA 3[OPOBbE HACENIEHNsI ¥ 0OIIeCTBEHHYIO HPABCTBEHHOCTb.

B cBA3M c M3/10’)KEHHBIMY HOPMAaTUBHO-IIPABOBBIMU ITOJIOXKEHMAMU aKTYa/lIbHbBIM /A Cyha
ABJIAETCSA BOIPOC, KaKOe pellleHNe JJO/DKeH NPUHATD CYJ, KOIZla OT OpraHa BHYTPEHHMX Jiel
[IOCTYIIAeT 3asiBIeHMe 00 YCTAHOB/ICHNUM AMIHICTPATHBHOTO HA/i30pa JIMIY, OCBOOOXKIEH-
HOMY M3 MeCT JIMLIEHsI CBOOOJBI, €C/IM OCHOBAHMEM 3asB/ICHNUA ABJISAETCA TO, YTO IO, OT-
ObIBIlIee YTONOBHOE HaKasaHMe B BIJIE JMIIEHVs CBOOODI U MMEIOIee HeMOTalleHHYI0 /160
HECHATYIO CYAMMOCTD, COBEpIIAET B TedeHIe OHOTO rofa fBa 1 6ojee aiMIMHUCTPATUBHBIX
[IpaBOHAPYILEHNMA IPOTHB MOPSI/IKA YIIpaBaeHys U (J1M) afMUHICTPATUBHBIX IIPaBOHAPYILe-
HIsI, TTOCSITAIONINX Ha OOLIeCTBEHHDI MOPANOK U 001IeCTBEHHYIO 6e30IacHOCTh 1 (1) Ha
3[0pPOBbe HacelIeHNA U OOIeCTBEHHYI0 HPaBCTBEHHOCTD, HO IIPM 9TOM JaHHOE JIMLO B XOfe
Cyne6GHOro 3acefaHys 3asBIIAET, YTO MaTepuaIsl 06 aMVHUCTPATYBHBIX [IPAaBOHAPYILIECHUAX
OBLIM COCTABJIEHBI He B OTHOIIEHN! HEro, @ B OTHOIIEHNI PYTOTO JINIIA, KOTOPBII MpefcTa-
BIJICS €0 JaHHBIMU?

ITonarar, 4To B JaHHOI CUTyalUK CYJ, HOJIKEH OTKa3aTb B YLOBIETBOPEHNM 3asBIE€HUA
OpraHa BHYTPEHHNX fie/1 00 yCTaHOBIEHMN afMMHUCTPATUBHOIO HaA30pa B OTHOIIEHNN Ta-
KOT0 JINIIa, eC/IM 3asABUTEIEM He OYyT IIPefCTaB/IeHbI CYAY H0Ka3aTe/lIbCTBA O HOMYCTUMOCTI
Y OCTOBEPHOCTH JAaHHBIX, COLEPXKALIMXC B MaTepuanax o6 afiMIHACTPATUBHBIX IIpaBOHa-
PYLIEHUAX.

[TpaBoBBIE MTOTIO>KEHNS O CPOKE, Ha KOTOPBIiT YCTaHABIMBACTCS VN IIPOJJIEBAETCS afiMU-
HUCTPATVBHBI HaZ30p, 3a JIMLIaMM, OCBOOOX/JEHHBIMY M3 MeCT /IUIIEHNUA CBOOODI, B HayKe
ocTarTca auckyccuonubiMu. VI.H. bapaes npepmaraet B 4. 3 c1. 261.8 TTIK P® BHecTHN HO-
IIOJIHEHNe, YTO CYJ B CBOEM pelIeHNN 00 YCTaHOBJIEHNM HaJ30pa JO/DKEH yKa3aTbh He TOJIbKO
COOCTBEHHO CPOK Hafj30pa, HO U JiaTy, ¢ KOTOopoil oH ucuncisercs'. [Tomarato, 4To faHHOE
npenoxenne VI.H. Bapaesa He OyfeT yAoBIeTBOPATh TPeOOBAHNUAM IIPABONPUMEHNUTEIBHOII
U CyAe6OHOI MPAKTHUKY, TaK KaK CYJ IIPU IPUHATUMN PeIleHNs 00 yCTaHOBIEHNN afMUHVICTPa-
TYBHOTO HaJj30pa, yKas3bIBas COOCTBEHHO CPOK HaJ30pa, He BCerfja TOTOB Cpasy yKas3aTb JjaTy,
C KOTOPOII OyeT MCUNCIATHCS AAMUHMCTPATUBHBII HAZ30P.

Taxk, B cormacHo 4. 1 m2 cT. 3, 1. 1 4. 3 cT. 5 efrepanbHOro 3akoHa oT 6 anpersa 2011 1. Ne 64-
@3 «O6 agMMHUCTPATHBHOM HaJfj30pe 3a JIMLaMM, OCBOOOKIEHHBIMM 113 MeCT JIVIIEeHNs CBO-
607bI» CPOK AMIHMCTPATUBHOTO HA/I30pa UCUMC/IAETCS CO THS MOCTAHOBKY IIOHAL30PHOTO
Ha y4eT B OpraHe BHYTPEHHNX A€/ [0 N30PAHHOMY MM MECTY XKITETbCTBA WV IPeObIBAHISL.
Taxoil TOpAKOK MOCTAaHOBKIY Ha y4eT IPUMEHAETCS B OTHOILIEHN! COBEPILIEHHONETHETO NI,
VIMEIOIIeTO HEeTIOTALICHHYI0 60 HECHATYIO CYAMMOCTD 3a COBEpILeHMe: 1) TSKKOTO UIN 0CO-
60 TSDKKOTO IPeCTYIUIEHNs]; 2) IPeCTYIUIEHNS IIPU «IIPOCTOMY, OIIACHOM UV 0C060 OIaCHOM

" Bapaes VI.H. YcTaHOB/IEHNE CYIOM CPOKa aIMMHICTPATHBHOTO Haj3opa // Poccuiickad roctimua. 2012.
Ne 9. C.58-61.
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peluauBe IpecTYIUIEHWIT; 3) YMBIIUIEHHOIO IIPECTYIVICHNA B OTHOIICHNU! HeCOBEpLICHHO-
JIETHETO, eC/IM TaKoe JIAL[0 B IIepMOf OTOBbIBaHMSA HaKasaHMsA B MeCTaxX JIMIIEHUS CBOOOMBI
[IPM3HABAIOCHh 37IOCTHBIM HAPYIINTE/IEM YCTAaHOB/IEHHOTO MOPSIAKA OTOBIBAHNUS HAKa3aHIs;
4) npecTyIUIeHys IPOTUB I0JIOBOJL HEIIPMKOCHOBEHHOCTY Y II0JIOBOJI CBOOOJIBI HECOBEPIIECH-
HOJICTHETO. YUMUThIBasI JAaHHDIC ITOJIOXKEHNA, CYJ, IPY IPUHATUY PelleHysI 006 yCTaHOBICHUN
aZIMMHICTPATUBHOTO HAa/I30pa He BCEITIa TOTOB CPa3y ONpefieNINTD [Ty, KOT/a II0/JHa[30 PHBI
6yzeT MOCTaB/IeH Ha yYeT B OpraHe BHYTPEHHMNX e/ [0 N36PaHHOMY MeCTY XKUTETbCTBA W
IpeObIBaHNA, TaK KaK 9TO yXKe 3aBMCUT He OT CyHa, IPMHUMAIOLIETO pelleHle, a OT OpraHa
BHYTPEHHIX e/ 10 M36paHHOMY MECTY XKUTeNbCTBA WM TIpeObIBaHIsI TIOZHAJ30PHOTO.

Taxoke cemyeT y4uTbIBaTh, YTO CPOK AAMUHMCTPATUBHOTO HAJ30pa, YCTAHABIMBAEMBbIN
MIOJHA30PHOMY COITIACHO BBILIEyKa3aHHOMY MOPAJKY, MCUMCIIAETCA CO AHA BCTYITIEHNUA B 3a-
KOHHYIO CUJIy pellleHIs Cyfja 00 YyCTaHOB/IEHNY aMUHUCTPATUBHOTO Hazizopa (4. 1 cT. 3 m 1w 2
4. 3 CT. 5 3aKOHA). YUUTbIBas JaHHBIE [TOIOKEHNA, CYJ, IIPY IIPUHATUM pellleHns 00 yCTaHOBJIe-
HIU aIMVHUCTPATUBHOTO HafI30pa TaK>Ke He BCEra TOTOB CPa3y ONpefe/nTh IaTy BCTYIUIEHNA
B 3aKOHHYIO CIJIy PelleHNs 06 YCTaHOB/IEHU) aIMIHICTPATUBHOTO HA/[30PA, TaK KaK 3TO yKe
3aBJMICUT He TOTBKO OT CyJa, IPVHVMAIOLIETO pellleHNe, HO ¥ OT IPYTMX YYaCTHMKOB ITpolecca,
KOTOpbIe BIIpaBe 00)KaloBaTh JaHHOe peleHue cyfa. ClefoBaTeNIbHO, B CIy4Yae alle/IALOH-
HOTO OOXKa/IOBaHMSA U PACCMOTPEHNSI fiefla B alle/UIALIVIOHHOM TIOPsIfiKe OYIEeT yoKe APYroi CPOK
BCTYIUICHNA B 3aKOHHYIO CIJTY PelleHIA Cyfja 00 YCTaHOB/ICHUY aIMIHUCTPATUBHOIO HafI30pa.
ITOT CPOK He B COCTOSHMM TOUHO 3HATh IPeJiCelaTe/TbCTBYIOINIA CY/bsA, IPUHUMAIOIINIA pele-
HIte 00 YCTaHOBJICHUM a[MUHVCTPATUBHOTO HA/I30pa B Cy/ie IIepPBOIl MHCTAHIIVIN.

Takum 06pas3oM, Ie1ecoo6pasHo B PE30TIOTUBHOI YaCTU PEIIeHVsI, IPUHIMAEMOro Cy-
[IOM IIO UTOTaM PAacCMOTPEHNMA 3asABIeHNs 00 af[MIHUCTPATUBHOM Hafj30pe, B 3aBUCUMOCTHI
OT BBIIIEYKa3aHHBIX 0OCTOSATEIbCTB YKa3bIBAaTh, YTO CPOK A[MUHIICTPATUBHOTO HA/[30pa Clie-
AYeT VICYUCATD CO JIHA IOCTaHOBKM IOJJHAI30PHOTO Ha y4YeT B OpraHe BHYTPEHHUX JIel 110
M30paHHOMY MM MeCTY SKUTENbCTBA WM IPeObIBaHMSA, MO0 CO JHA BCTYIUICHNUSA B 3aKOHHYIO
CUITy pellleHNs CyHa.

Kpowme Toro, ne 6eccriopro mpemoxenne V.H. Bapaesa 06 ycraHoBeHNn st e 06 af-
MIUHUCTPATMBHOM HaJi30pe COKpAIlleHHOTO CPOKa UX PacCCMOTPEHUA B Cyfe NepBOii MHCTaH-
uuu (10 mHetr), yuntbiBas, o MueHuto VI.H. bapaeBa, 4yTo /jaHHbIe Jle/la He IPECTAB/AIOT
ocoboit cnokHocTH. Coraniasch ¢ TeM, 4To fiefia 06 aiIMMHUCTPATUBHOM HaJ[30pe He Ipefi-
CTaBJIAI0T 0CO00II CTTOXXHOCTH, Henb3sl cornmacutbes ¢ VI.H. bapaeBbiM 06 ycTaHOB/IeHNY I/1s
Ien 06 aTMUHICTPATMBHOM Ha/j30pe COKPAIEHHOTO CPOKA X PACCMOTPEHMSI B CYZ€ IepBOit
nHcTaHuyy (10 gHelT), TaK KaK yKa3aHHOTO CPOKa OGyfieT sSIBHO HeTOCTATOYHO AJISI IPUHSITIS
CYZOM 3aKOHHOTO 11 000CHOBaHHOTO PelleHN 110 Aey. Pa36uparenbcTBO fel 10 3asABIeHUAM
006 yCTaHOB/IEHNN, O IPOAJIEHNM, JOCPOYHOM IIPeKpaIeHNN aMHUCTPATUBHOTO HA/[30Pa, a
TaK)Ke O YaCTUYHOI OTMEHE WIM NONOTHEHN paHee YCTaHOBIEHHbIX NONHAJ30PHOMY HILY
AIMVHUACTPATUBHBIX OTPAHMYEHNII IPOMCXOANT B CYAeOHOM 3acefilaHuM C 00s3aTeNbHBIM U3-
BellleHMeM JINL], yIaCTBYIOLINX B [iefie, 0 BpeMeHM 1 Mecte 3acefaus (ct. 155 [TIK P®). Vsse-
IIjeHe JIVI] IO /ie/IaM JAHHOI KaTeropum ocyiecTsisiercs B mopsiake 1. 10 TTIK PO («Cyne6-
HbIe M3BeIleHNs U BBI30BbI»). VIMerolyecs B CyfeOHOI IPaKTHKe TPYAHOCTH C M3BeLleHVeM I
BBI30BOM B Cyfie6HOE 3acefiaHIie JINLI, K KOTOPBIM 3asIB/IeHbI TpebOBaHMs 00 YCTAHOB/ICHNUM, O
NpOJIZIEHNY, JOCPOYHOM IIPeKpallleHNN aMIHUCTPATUBHOTO HA/[30Pa, a TAK)Ke O YaCTUYHON
OTMEeHe MV JJOTIOTHEHNM paHee YCTaHOBIEHHBIX IOHAI30PHOMY NIy afIMUHUCTPATUBHBIX
OTrpaHMYEHUII, He ITO3BOMAT CyAy B 10-IHEBHDBIN CPOK PACCMOTPETD fie/Ia NAHHO KaTerOpUIL.

"2 TTpuxa3 MBJI Poccyun ot 8 mion 2011 1. Ne 818 (pen. ot 30 mions 2012 r.) «O Tlopsjke oCyiecTBIeHNUA
aJIMMHICTPATMBHOIO HaI30Pa 3a JIMLAMM, OCBOOOXK/IEHHBIMI 13 MECT JInIeHys cBo6opp» // CIIC «Koncymb-
taHT [Tmoc».
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Tak, TOIBKO U3BeIleHNe O CYAeOHOM 3acefaHNM M0 «CYAeOHOMY» 3aKa3HOMY IMICbMY C yBe-
TOMJIEHMEM O BPYYEHIU, IPUXOIUT 110 IIOYTE B CYJ, 10 MCTEYEHNIO OKO/IO 14 IHel ¢ MOMeHTa
OTIIpaB/IeHM s JAHHOTO IICbMa.

B ®epepanpaoM 3akoHe oT 6 anpens 2011 1. Ne 64-P3 n moctanosnennu Inenyma Bepxos-
Horo Cypma PO ot 27 utona 2013 1. Ne 22 «O npumeHeHnn cygaMi 3aKOHOJATENbCTBA IIPY pac-
CMOTPEHMH €71 00 aAMUHNCTPATHBHOM Ha30pe» OCTAJICS HepaspelleHHBIM Psiff BOIIPOCOB IIpK
paccMOTpeHNM 3asABJEHUI O MPOJIEHNM aJMMHVCTPATUBHOIO Hajsopa. B gacTtHOCTH, KOTpa
OpraH BHYTPEHHUX [/ BIIpaBe 00OPaTUTBCA B CYJ C 3asB/IeHIEM O IPOJ/ICHNY aIMUHACTPATHB-
HOTO HaJI30pa, T.e. BIIPaBe /I OpPraH BHYTPEHHIX fie/l 0OPATUTDCS B CYJ| C TAKUM 3asIBIEHIEM II0
ITPOLIECTBYM, HaIIPUMEp, OJHOTO MeCsAIA MOC/Ie YCTAaHOBJIEHNUA aJMVHVCTPATUBHOIO HaJ30pa
MIOfIHA/I30PHOMY, /I 3TO BO3SMOYKHO TO/IbKO B IIEPHO, KOITIa CPOK aIMMHVCTPaTUBHOIO Ha/30-
Pa oAXoauUT K OKOHYaHNI0? KpoMe Toro, HeT oIpefie/IeHHOCTH B BOIIPOCE, 33 KaKOi1 IIepUOJ, 10
JICTEYeHNs CPOKA AMUHICTPATUBHOTO HA/[30pa OPraH BHYTPEHHUX Jie/l BIIPaBe 00paIaThcst
B CYJ C 3adBJIEHMEM O IIPOJJIEHNI afMUHUCTPAaTUBHOTO HaZ30pa.

Cornacuo 4. 1 ¢1. 261.5 T'TIK P® n 4. 2 cT. 5, cT. 7 3aKOHA, a[]MUHUCTPATUBHBIN HA30p
MO>XKeT OBbITh HPOJIEH CYOM Ha CPOK 10 6 MeCsLeB, HO He CBBIIIE CPOKA, YCTAHOB/IEHHOTO
3aKoHoziaTenbcTBOM Poccuiickoit @efepanyi [/1s MOTalleHNs CYIMMOCTH, B CBA3M C COBEP-
IIeHNeM TIOZHAJ30PHBIM JIMIIOM B TedeH)e OffHOTO TOfia IBYX U Oojiee afiMMHUCTPATUBHBIX
IIpaBOHAPYIICHNI IIPOTUB IIOPANKA YIpaB/IeHNA U (MIn) afMUHUCTPATUBHBIX IIpaBOHAPYIIIe-
HUIL, IOCATAIONIVX Ha 0OLIeCTBEHHBII MOPSJOK U 00LIeCTBeHHY0 6€30macHOCTb 1 (1) Ha
37I0pOBbe HACE/IeHNsI ¥ O0IeCTBEHHYI0 HPABCTBEHHOCTD. B cuy 1. 1 4. 1 ct. 9 PepepanbHoOro
3aKoHa Ne 64-D3 ycTeyeHne CpoKa a[MIHICTPATMBHOTO HAa/[30pa B/IeUeT ero IpeKpalleHne.

C y4eToM BBIIIEN3TOKEHHBIX 00CTOATENIbCTB UCTeYEHE YKa3aHHOTO CPOKa B IIePIOJ, pac-
CMOTPEHUA Jiela 0 IPOJ/IEHNH aIMMHIICTPATUBHOTO HA/I30pa ABJIAETCA OCHOBAHUEM JI/IS OT-
Ka3a B yJOBJIE€TBOPEHNM COOTBETCTBYIOLIETO 3asAB/IEHNA OpraHa BHYTPEHHMUX JIeTI.

Kak cBUpieTeNbCTBYIOT pe3y/IbTaThl IIPOBEIEHHOTO MCCIeOBaHNA (aBTOPOM ObIIO M3yde-
HO 100 fem 06 afMUHMCTPATHBHOM Ha/i30pe), B IPABOIPUMEHNTENBHOI IPAKTUKE NUMEIOTCS
TPYAHOCTY PV IIPUHSTHAN PELIeHsI IO 3asIB/IEHIIO UCIPABUTEIBHOTO YIPEKAeHMs 00 ycTa-
HOBJIEHMY aJMUHUCTPATUBHOTO HaZi30pa U afMIHMUCTPATUBHBIX OTPAHMYEHNII B OTHOIIEHNN
OCY>)XI€HHOTO ¥ OTOBIBABIIIETO YTOMOBHOE HaKa3aHue (0CBOOOXKIEHHOTO 10 OTOBITIIO CPOKa
HakasaHuA). Tax, BIIpaBe M CyJ, IPMHUMAIOLINII pellleHNe II0 JaHHOMY JeJTy, yCTaHaB/IUBaTh
0CBOOOXKIAIONIEMYCSl 3aK/TIOYeHHOMY aIMMHICTPAaTUBHOE OTpaHUYeHNe B BUje 00sA3aTeNb-
HOJI AIBKY OT OJJHOTO /IO YeThIPEX pa3 B MeCAI] B OPIaH BHYTPEHHMX JIeJl II0 MeCTY >KUTebCTBA
VUIU TIPeOBIBAHNS AJIsI PETUCTPALINY, KOTAA 9TOT OCY>K/IEHHBII COOOIAeT B Cy/e, 4TO COOMI0-
fleHVie YKa3aHHOTO OTPAaHMYEHMA B JAHHOM CTy4Yae HEBBIIIONHMMO, TaK KaK OCY>KJI€HHbII He
MMeeT IOCTOSHHOTO MeCTa )XUTEIbCTBA U IIPeObIBAHN, HUT/IE He 3aperUCTPUPOBAH?

Cornacho 1. 22 IToctanosnenus ITnenyma Bepxosnoro Cyaa Poccniickoit Pegepaunn ot
27 mioHs 2013 1. Ne 22 «O npuMeHeHUM CyfaMi 3aKOHOIATeIbCTBA IIPU PACCMOTPEHNN Lell 00
a/IMMHMCTPATMBHOM Hafi30pe» NPeyCMOTPEHO, YTO YCTAHOBJIEHN)E CY[IOM afIMUHICTpPAaTUB-
HOTO OTPaHIYEHM B BUJie ABKM OT OJHOTO JIO YeThIPeX pa3 B MecsAl] B OpTaH BHYTPEHHNX JieT
10 MeCTY SKUTEbCTBA MM TPeObIBaHNMA [T PETUCTPALIUY ABTIACTCA 0043aTeIbHEIM (4. 2 CT. 4
denepanbpHOro 3akoHa Ne 64-03) u He 3aBUCUT OT IPUMEHEHMs K JIUILY MHBIX afMIHUCTPaA-
TYBHBIX OrpaHndeHnil. TakuMm ob6pa3oM, IoaraeM, 4TO yCTAHOB/IEHNE CYLOM afMIHUCTpa-
TUBHOTO OTPAaHMYEHMA B BUJIE ABKM OT OfJHOTO IO YeThIPEX Pa3 B MeCAI] B OpTaH BHYTPEHHIX
JieJI TI0 MeCTY >KUTe/IbCTBA VTN ITPeOBbIBAaHMA AJIsI PETUCTPALINY AB/IACTCS 00513aTe/NbHbIM, CO-
OTBETCTBYeT TpeboBaHMAM (efepanbHOro 3akoHa Ne 64-D3 1 He HapylLIaeT IpaBa OCYXK/eH-
HOTO. B CBA3M C 3TUM €T0 [JOBOJbI 0 HEBO3MOXKHOCTH VCIIOMHATD JAHHOE OTPAaHMYeHNE BBUY
OTCYTCTBUS OCTOSIHHOIO MECTA XMTENIbCTBA M PETUCTPALINY He MOTYT OBITb IPUHSITEL CYAOM
BO BHJMMAaHIe.
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OTcyTcTBUE TTIOCTOSTHHOTO MECTAa KUTENIbCTBA ABIAETCSA BPeMEHHBIM COCTOSHIEM, KOTO-
poe He 0CBOOOXK/jaeT NOJHaJ30PHOTO OT BBLIIIOIHEHN A BhILIIEYKa3aHHOI 00A3aHHOCTH, HA 4TO
TaKOKe YKasbIBaIoT II. 2-5 cT. 11 denepanpHoro sakona Ne 64-D3:

® SABUTDHCS JUIA IIOCTAaHOBKY Ha y4eT B OpraH BHYTPEHHMX eI B TedeHMe TpeX pabodnx
IHel co JHA NPUOBITUA K U3OPAaHHOMY MM MeCTY XXUTe/NTbCTBA WV MpeObIBaHNUA TTOCTIe
0CBOOOX/IEHVSI M3 MeCT /UIIEHNA CBOOOMBI, @ TAK)XKe IOCIIe ePeMEeHbl MeCTa KUTeNb-
CTBa WM TIPeObIBaHIIS;

® ABUTBCA [/ IOCTAHOBKM Ha y4eT B OpTraH BHYTPEHHUX JieJl 10 MECTY BPEMEHHOTO IIpe-
ObIBaHMSA B T€UEHNE TPeX JHEl B CIy4yae MOTyYeH Vs 10 UCKTIOYNTEIbHBIM TMYHBIM 00-
CTOATE/NIbCTBAM, IPELYCMOTPEHHBIM 4. 3 CT. 12 HacTosIIero ¢efepaIbHOTO 3aKOHa, pas-
peleHst OpraHa BHYTPEHHNX e/l Ha IIpeObIBaHe BHe )XIIOT0 VI MHOTO IIOMEIeH IS,
SIBJISTIOLIETOCS MECTOM XKIUTENTbCTBA /OO0 IpeObIBaHsL, ¥ (VIIN) Ha KPATKOCPOUHBIIT BbI-
€3] 32 YCTaHOBJIEHHBIE CYZIOM IIpeJle/Ibl TEPPUTOPUN;

* YBEJOMUTb OpraH BHYTPEHHMUX Jiel II0 MECTy BPEMEHHOrO IpeObIBaHMA O Bble3fie K
MEeCTY XXUTeIbCTBA VN NpeObIBaHNsA, €C/IM IOHAA30PHOE JIVIIO HAXOAUIOCh IO MeCTy
BPEMEHHOTO ITPeObIBAHNA 10 UCKTIOYNTEIbHBIM IMYHBIM 00CTOATEIbCTBAM, IIPERYCMO-
TPEHHBIM 4. 3 CT. 12 HacToAmIero ¢efeparTbHOrO 3aKOHa;

* yBeOMUTb OPTaH BHYTPEHHMX JIET IT0 MECTY KUTeNbCTBA VTN IIPeObIBaHNUSA B TCUCHNUE
TpeX paboduux JHell 0 MepeMeHe MecTa XUTeNbCTBA WM MpeObIBAHNUA, a TAK)XKe O BO3-
BpAIl[eHNN K MeCTY >KUTEIbCTBA WM IPeObIBAHNA, eCIM MOAHAA30PHOE JIUIIO0 OTCYT-
CTBOBA/IO IO MCK/TIOUUTETbHBIM JIMYHBIM OOCTOATENBCTBAM, NPELYCMOTPEHHBIM 4. 3
cT. 12 HacTost1Iero efiepasbHOro 3aKOHA.

Kpome TOro, OTCYTCTBME IMOCTOSIHHOTO MeCTa XKUTENbCTBA SIBJISIETCS BOIPOCOM (DaKTa,
KOTOPBIIT MOXKET ObITh YCTAHOBJIEH B Cy/je IIPU peajusaluy IPefyCMOTPEHHOro 1. 1 ct. 10
(enepamproOro 3akona Ne 64-®3 mpaBa MOAHAA30PHOTO JINIfA 06PAINATECS B CY/, C 3asIB/IEHM-
€M 0 JOCPOYHOM ITpeKpallleH!y aJMIHICTPATUBHOTIO HaJI30Pa, a TAK)Ke O YaCTUYHOI OTMEHe
YCTaHOBJIEHHBIX CYIOM aIMUHUCTPATUBHBIX OrpaHmndeHnit. [Tpu ycraHoBIeHUM aIMUHNCTPa-
TUBHOTO HafI30pa CyJ He OIpefieNiAeT MeCTO JKUTeIbCTBA MOIHAA30PHOTO INIA.

Pesromupys u3smoXeHHOe, HaJl0 CKa3aTh, YTO BBEflEHNME aIMUHUCTPATYBHOTO Hai30pa 3a
JUIIaMM, OCBOOOX/IEHHBIMY M3 MECT JIMIIEHVS CBOOOJBI, ABMAECTCA IPOTPECCUBHOI MepOii,
HO B NIPaBOIPUMEHUTEIbHON NMPAKTKE BO3HUKAIOT BOIPOCHI, CBUJIETE/NBCTBYIONINE O HEOO-
XOJIMMOCTY COBEPIIEHCTBOBAHNA IPaBOBbIX HOPM I JOIIOMTHUTENbHBIX pasbsACHeHMIT Bepxos-
Horo Cyzna Poccniickoit Defepaliym o IpyMeHeHNN HOPM 06 aIMMHUCTPATUBHOM Haa30pe 3a
JINIIaMM, OCBOOOXK/JEHHBIMI 113 MECT JINIIEHNsI CBOOO/BL.
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Abstract

This article features the author’s view of some issues arising in court and other law-enforcement bodies
as to the administrative supervision of the persons released from places of imprisonment due to the
enactment of the Federal law of 06.04.2011 no. 64-FZ On Administrative Supervision of the Persons
Released from Places of Imprisonment. Considering the provisions of the specified law, lawyers should
be guided by the rules of law of codified legal acts of different legal branches, which poses certain
difficulties as to their application. Though legal literature devotes enough attention to the problem of
administrative supervision of the persons released from places of imprisonment, it has become of
special relevance with the development of the legislation and law-enforcement practice and requires
urgent solution. Available academic works show historical, procedural, administrative law, criminal
law aspects of administrative supervision. However, in connection with the implementation of legal
provisions of the abovementioned law and other normative legal acts, explanations of the resolution
of the Plenum of the RF Supreme Court as in the theory, and law-enforcement practice there are
issues demanding permission for appropriate ensuring performance of the current legislation about
administrative supervision and further improvement of theoretical provisions and rules of law in the
sphere of administrative supervision of persons, released from places of imprisonment.
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Abstract

The growth in international law is not just a matter of an ever-increasing number of treaties. There has also
been a considerable growth in what is known as “customary international law’, being the writings of scholars,
principles of international law that grow out of the jurisprudence of international courts and tribunals, and
the writings of international organizations themselves. Like all forms of law, international law is susceptible
to interminable growth. Unlike other branches of law, it is not subject to any democratic check. It is driven by
academics, pressure groups, and international organizations, international political institutions who have every
interest in there being ever more international law with which to sustain them. The lingering concern is that the
growth of international law absorbs money and time, without being developed in the context of a proper policy
debate. International law is far more than the signature of treaties between states that see mutual advantage
in cooperation. It purports to be a global order of moral principles regulating the conduct of states. Yet states
have far more economic and military power than the institutions that administer international law, which calls
into question the notion that international law can ever change the balance of power. A curious confluence of
interests between states and international organizations means that international law can grow ever more, but
persists in having remarkably little effect upon the underlying dynamics of international relations.
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If we had to choose one person as the father of modern international law, it would be not
Grotius but Woodrow Wilson. These two figures are worth briefly comparing. Their goals were
similar. Both sought to develop sets of legal rules which dictate the behaviour of states in their
mutual confrontations. The subject matter of these rules in both cases was the circumstances
in which states were entitled to go to war with one another, and the way those wars should be
fought when they occur. Both advanced their ideas in the context of wars that had exacted a
brutal toil on human life. Grotius wrote in the midst of the bloody Thirty Years War, in which
it is estimated that between three and twelve million people died. Wilson advanced his ideas in
the aftermath of the First World War, in which between fifteen and thirty million people may
have died. The purpose of the international law they developed was to prevent the future hor-
rors of warfare and massive loss of life.

! This article is based in part on a chapter in the author’s book Mirages of International Justice: The
Elusive Pursuit of a Transnational Legal Order (London: Edward Elgar, 2011).
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Yet there was a profound difference in the sorts of international legal regime each thinker
advocated. Grotius’s masterpiece De Jure Belli ac Pacis (1625) was the first attempt to set out
detailed rules for the conduct of states in their hostile relations with one-another. The array of
topics he addresses is exceptionally broad, including performance of treaty obligations, duties
to respect foreign property, authority of agents to bind sovereigns, embassies and diplomatic
immunity, prisoners of war, plunder of conquered territory, treatment of civilians, neutrality,
the obligations of states in criminal justice, and a great deal more. For the most part his authori-
ties are the ancient Roman and Greek writers; there is very little reference in his work to con-
temporary events, although the horrors of the Thirty Years’ War, raging in the background as
he wrote, no doubt motivated his appeal to moderation. However, he clearly perceived war as to
a degree inevitable, and thus something to be regulated rather than eliminated altogether. Most
revealingly, Grotius makes no attempt to explain how the principles of international law he sets
out are to be enforced. Presumably he thought that states themselves would enforce his prin-
ciples against other states; but that begs the question, how they would do so in circumstances
of hostility between one-another that triggered the need for this area of law in the first place.

Although to the modern eye this may appear a surprising lacuna in Grotius’s writings, it was
perhaps less surprising to his readership. This was an era in which the study of law was not a
practical matter, of how to administer impartially justice between individuals; rather it was an
affair of scholarship, of study of Roman law. Certainly the notion of an independent judiciary,
neutrally applying the law apart from the sovereign who propagated it, was only dimly under-
stood in the era. It would not be until events preceding the English Civil War, in the period be-
ginning ten years after Grotius published his work, that the tradition of judicial independence
from the sovereign would find expression in a series of cases in which the English courts sided
with Parliament, and against the Crown. The notion of an independent judicial authority exist-
ing to assess the sovereign’s compliance with legal obligations would have appeared to Grotius,
writing before these momentous events, as bizarre or even seditious.

International law would remain a set of lofty scholarly ideals that European sovereigns in
their wisdom and unquestioned authority, often asserted as being derived from the divine,
might be expected to observe. It would not be enforced per se against a recalcitrant sovereign;
there would be no need. International law at the time was seen as a kind of “natural law”? an
account of the way things really are, rather than a set of rules to be imposed under threats of
sanction for noncompliance. This was, perhaps, a natural legal philosophy for those dependent
upon the will of a near absolute sovereign for enforcement of the law. Inevitably, as soon as
one relaxed the assumptions about the Monarch’s beneficence and infallibility, the lack of an
enforcement mechanism for Grotius’s edicts would become of acute concern. But for Grotius
himself, relaxing those assumptions was unthinkable. For lawyers to enter the political realm
in such a way, in an era of absolute power held by sovereigns who could wield that power ar-
bitrarily and at will, could be exceptionally dangerous. In 1618, Grotius had been arrested and
sentenced to life imprisonment for authorship of an edict promoting religious tolerance. In the
future his legal writings would remain of an entirely academic nature.

International law continued in this principally academic vein for the next two hundred and
ninety years. The Thirty Years’ War ended with the Peace of Westphalia, a series of treaties in
1648 which demarcated the internal boundaries of the states within the Holy Roman Empire
and delineated the powers between the Emperor and the states in a decentralising direction.
It is said that the treaties comprising the Peace of Westphalia established the principle of sov-
ereignty within international law: that is to say, the notion that states are free to do whatever

2 Samuel von Pufendorf, De jure naturae et gentium (1672), developed Grotius’s thinking in a natural
law direction.

125



Law in Modern World

they please within their own borders, so long as they respect the borders of others.> However,
that inference is an academic abstraction; the principles of sovereignty are prescribed nowhere
in the Westphalian treaties. Indeed those treaties say a fair amount about the internal opera-
tions of states, including a federal distribution of powers between Holy Roman Emperor and
constituent states; and guarantees of freedom of worship to Christian minorities within the
territories of the Empire.

The association of Westphalia with the notion of sovereignty may derive from the fact that
international territorial boundaries were recognised by other states, which promised to hon-
our them. The notion of mutual respect by republican governments for one-another’s territory
promised to be the foundation of what Immanuel Kant called a “Perpetual Peace” in 1795, in
his influential essay of that name. Nonetheless, the principles of international relations Kant
proposed — which included abolition of standing armies, the prohibition of secret treaties
planning for future wars, prohibitions on national debts, and a ban on interference with the
internal affairs of other states — remained aspirations only. Kant saw them as hortatory: prin-
ciples which, if observed, would lead to the idealised state of peace to which he aspired. Kant’s
international law, like that of Grotius, was more akin to moral philosophy than law in the sense
of judges, juries, police and prosecutors. Although the nineteenth century saw considerable
growth in international law, in the form of a wealth of treaties between nations, again these
treaties were modelled on Kant’s conception of international law. Little thought was given to the
question of whether the domestic authorities within a state might fail to comply with their in-
ternational legal obligations, and the philosophical thinking necessary to develop international
law beyond an abstract discipline did not take place.*

Wilsonian institutions

The sea change in international law occurred at the end of the First World War when one
man, the US President Woodrow Wilson, forced upon the world a vision of international law
as a tool to prevent future warfare. The last of Wilson’s Fourteen Points, his plan to the US
Congress for bringing the First World War to an end,’ provided that “a general association of
nations must be formed under specific covenants for the purpose of affording mutual guaran-
tees of political independence and territorial integrity to great and small states alike”. Wilson
insisted that this principle find expression in the Peace Treaty of Versailles over considerable
scepticism by his European counterparts;® he had such leverage, perhaps, because the entry
of the United States into the war had secured the defeat of Germany and the United States
was perceived as the guarantor of the Versailles peace. The first thirty articles of the Versailles
Treaty became the Covenant of the League of Nations, and Wilson himself presided over the
committee at Versailles which drafted the League’s Covenant. The League of Nations would
pressage a new breed of international organizations, and would have an Assembly (in which all
member states were represented), a Council (in which a limited set of members would make

* There is a debate amongst scholars as to whether the Peace of Westphalia genuinely represented such a
dramatic development of political philosophy as is traditionally imagined. See e.g. Andreas Osiander, Sover-
eignty, International Relations, and the Westphalian Myth, International Organization 55: 251 (2001).

* See e.g. David Kennedy, International Law and the Nineteenth Century: History of an Illusion, QLR 17: 99
(1997).

> The “Fourteen Points” was a speech delivered by President Wilson to a joint session of Congress on 8 Janu-
ary 1918.

¢ See George Egerton, The Lloyd George Government and the Creation of the League of Nations, American
Historical Review 79(2): 419 (1974).
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urgent decisions), and a Secretariat. Disputes between states would be resolved peaceably, by
reference to judicial settlement (through a Permanent Court of International Justice), arbitra-
tion, or resolution by the League’s Council. Any act of war against one state would be deemed
an act of war against all; all members would be obliged to implement sanctions against the
transgressor, and the Council would recommend military action. By that notion, collective
security was born, and the League was conceived as a forerunner to NATO.

The League of Nations Covenant said relatively little about the substance of international
law; what it did instead was prescribe procedures by which disputes in the field of international
law would be resolved, to foreclose war as the default method of dispute resolution. The radical
innovation was to create an institutional structure within which questions of international law
would be decided, in contrast to what had gone previously when international law had Grotian
or Kantian content, but no procedures by which it would be implemented. Equally important
was the broad scope of issues the League of Nations regime deemed to fall within the potential
scope of international law. The Covenant contained a regime for oversight of League of Na-
tions “mandates” (that is to say, former colonies of the defeated powers Germany and Turkey,
administered after the First World War by the victorious nations),” and also provided that the
League would subsequently expand its competences into the setting of international labour
rights, treatment of native inhabitants, people trafficking and drug smuggling, arms control,
control of disease, and free communications and fair treatment of commerce.® Another chapter
with the Versailles Treaty created a second intergovernmental organization, the International
Labour Office, with authority to promulgate draft conventions addressing the protection of
workforces within member states and, like the League of Nations, with a permanent secretariat.
Even by the standards of modern international institutions, the League of Nations was remark-
ably broad in scope.

Ironically given that the League of Nations structure was so much the work of the US Presi-
dent, the United States was blocked from joining the League by its own legislature. The Senate
refused to ratify the League Covenant out of a concern that it might commit US armed forces
to foreign military action without the authority of Congress, contrary to the US Constitution.’
No such qualms inhibited the United States’ later ratification of the UN Treaty and the North
Atlantic Treaty, however. Today the League is widely perceived as a failure, through its inabil-
ity to prevent Axis aggression in the 1930s, and in particular the stepwise territorial advances
Hitler’s Germany made during that decade that pushed the world towards the Second World
War. This criticism of the League of Nations may be unfair, however, depending on what one
compares it with.

The United Nations Organization was created by the UN Charter, signed in San Francisco
in June 1945. This was intended to be a new international organization, also designed to keep
the peace between nations, created in the aftermath of the Second World War. Its ostensible
goals are very much the same as the League Covenant, and the UN Charter is structured in a

7 Article 22 of the Covenant of the League of Nations created a Permanent Mandates Commission, os-
tensibly with responsibility for overseeing management of the former German and Ottoman colonies by the
victorious powers. In theory there were three types of mandate, “A”, “B” and “C” mandates, corresponding to
decreasing levels of development and the corresponding necessity of increasingly intrusive administration by
the mandatory power. In practice the mandatory powers administered the mandates as their own colonies, and
the Permanent Mandates Commission was toothless.

8 See Article 23 of the Covenant of the League of Nations.

° Article 1.8.11 of the US Constitution provides for the right of Congress to declare war. The United States
has often engaged in foreign military hostilities without Congress’s authority. The US courts have refused to
intervene in legal debates about the authority to declare war and the consequences of the lack of such a declara-
tion: Holmes v United States, 391 US 936 (1968); United States v O’Brien, 391 US 367 (1968).
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very similar way to its predecessor. Neither institution had a standing army to enforce the obli-
gation not to go to war. As will be seen in Chapter Three, the jurisdiction of the two institutions’
courts (the Permanent Court of International Justice for the League, the International Court of
Justice for the UN) were not compulsory for any affected nation and there was no mechanism
for enforcing their decisions. Decisions of the Council of the League required unanimity; this
was undoubtedly too high a burden to make the Council an effective body in issues of con-
tested and high profile international affairs. But decisions of the UN Security Council can be
vetoed by any one of the Council’s “permanent members”. The five permanent members — the
United States, France, Great Britain, Russia and China — have often diametrically opposing in-
ternational agendas, and this seems unlikely to change soon. In the face of major international
crises, therefore, the existence of the veto is barely more satisfactory than the League of Nations
requirement of unanimity.

The Assembly in both the United Nations and the League, where resolutions can be passed
by a simple majority, is denuded of power, having no authority to make decisions of substance.
Even if the UN Security Council does pass a resolution against a recalcitrant and warlike state
acting in violation of its international obligations, the Council is reliant, just like the Council
of the League, upon individual members committing military forces to enforce its strictures.
Both the United Nations and the League of Nations might be conceived as attempts at global
government: efforts to set compulsory rules about what states may or may not do. But both
lack a workable mechanism for independent adjudication or enforcement of those rules. For
that reason, the League of Nations was powerless to resist Nazi Germany when it deliberately
disregarded the international legal system. In describing the League of Nations as a failure
however, we must be careful not to suggest that the United Nations would have done any better.
There is no reason why it should have done. One might aver that the United States is a member
of the UN but was not a member of the League. However, the United States did not see fit to
act against Hitler on its own in the 1930s. It certainly had the means to do so. The reason it did
not do so was because the country was undergoing one of its periodic episodes of international
isolationism. If that militated against interfering in a dangerous European military escalation
outside the auspices of the League of Nations, it is not clear why the United States would have
intervened against Nazi Germany had it been within the League of Nations. Nothing about the
League’s structure compelled it to do so; and nothing in the UN’s structure would have com-
pelled it to do so either.

Both the League of Nations and the United Nations are most interesting for what they do
not contain in their charters. While they establish elaborate international institutional mecha-
nisms, and set out procedures for the Assembly and the Council to issue resolutions, neither
calls upon national governments to commit troops to a unified international command, nei-
ther makes the jurisdiction of the international courts under their auspices compulsory, and
neither permits small states to outvote powerful ones (or even for powerful states to outvote
other powerful states) in any matters of significance. It is not hard to see why provisions of
these kinds are absent from both charters. Powerful states have no incentive to agree to create
a true world government. The United States, one of the most powerful nations in the world in
both 1918 and 1945, would not want to give up real military or legal sovereignty over its affairs.
The only possible incentive for any country to do so would be collective security; but the Unit-
ed States no doubt took the view that given the magnitude of its own power, it would be better
at protecting its own security alone, than operating within a collective security apparatus.

This logic must have seemed particularly compelling in the aftermath of the Second World
War, when there was a real ideological confrontation between liberal democratic capitalism
and communism. Significant future threats would come not from rogue states against which
allied nations could combine their forces, but from the Soviet Union, a rival empire with few
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common political values with the United States. Why would the United States agree to an inter-
national institutional structure in which the Soviet Union — or any other country — had any
say in the circumstances in which the US military could act? The idea was preposterous. It was
out of the question — as, indeed, it would have been for the Soviet Union. The most powerful
countries would embrace a system of international institutions only to the extent those insti-
tutions did not inhibit their sovereign prerogatives to declare war and conduct domestic and
foreign policy as they wished. International institutions could not be permitted to take actions
contrary to the interests of those nations, or to adjudicate and condemn their actions. The goal
of any powerful state in agreeing to a system of international institutions could only be either
to use those institutions as tools to control weaker states, or for internal political goals — for a
state to associate itself with a set of values that the institution represents.

Imagine 192 families of varying sizes, wealth and strength cohabiting in a village, each of
whom carry their own weapons and are used to defending themselves and the territory they
claim for their own. For years they fight one-another incessantly. Then, one day, after a par-
ticularly bloody battle in which a great many people are killed, they sit down and agree to form
an institution which will resolve all their differences in a peaceful manner, to prevent future
wars. Someone suggests that all families agree to creation of an executive board, consisting of
the heads of (say) five families, with their own Police force, and with all weapons turned over
to that Police force. The Police and the executive board, it is said, will operate only within the
confines of a series of pre-agreed rules. There will be a judicial authority to adjudicate disputes
over these rules. This might in principle seem like a good idea to the weakest families in the
village, tired of being preyed upon by their more powerful neighbours. But it is hardly attrac-
tive to the powerful families, who have far less to fear from the other members of the village.
In theory, the powerful families might agree to give up their military autonomy in favour of
the executive board to quell the ongoing disputes they have with one-another. But such an act
of mutual foresight and wisdom would be less likely if each of the powerful families took the
view that they had or were about to obtain some comparative advantage that would allow them
to be the prevailing power in the future — or if they felt they had some overwhelming military
capacity that would never allow them to be dominated, for example a nuclear weapon. The
powerful families would be fearful of a truly independent and powerful executive board, that
might be able to impose decisions upon them — even crush them with violence — and over
which they would have only a limited say. Therefore, if the powerful families were prepared to
buy into this proposal for collective security, they would insist upon denuding the executive
board of real power, or at least ensuring it could act only with the consent of those powerful
families. It certainly would not have its own capacity for force, sufficient to threaten them; at
most it would have a police force whose members were seconded temporarily to it by the pow-
erful, when those powerful families decided that the executive board’s proposed actions were
in their interests. In all circumstances, any structure to be created would not impinge upon the
powerful families’ own freedom of action when they decided that a certain course of conduct,
inconsistent with the wishes of other families, was in their interests. Those with power do not,
as a rule, freely give it up.

This pessimistic account of the course human beings would pursue in a state of nature
diverges from the social contract Rousseau imagined free peoples would voluntarily adopt,
because it departs from the implicit assumption in his model that all the parties to the social
contract were of equal power and thus all feared the others. In those circumstances of pri-
mal equality, it is imaginable that every party would perceive a genuine collective security ar-
rangement as preferable to the status quo. Alas, life is virtually never so. The incentives upon
powerful and weak actors to agree collective security arrangements are quite different. The
only collective security arrangement a powerful actor will countenance is one in which (s)he
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provides collective security at his own discretion to weaker actors, with a view to advancing
his own strategic interests. This was the model adopted by both NATO and the Warsaw Pact,
as the United States and the Soviet Union respectively purchased varying degrees of political
domination or loyalty from their allies in exchange for collective security guarantees. Of course
every country with an effective functioning government operates some kind of internal collec-
tive security arrangement, in which a government, independent of the citizens, adjudicates and
enforces rules of law relating to how the citizenry may treat one-another. But what is notable is
that comparatively rarely in world history has any such arrangement been created by consent.
The usual manner that governments acquire their monopoly upon the use of force is not by
agreement of those over whom force may be exercised, but through domination of those people
by one particularly powerful individual or group of individuals, who subsequently decide to
call themselves the government. In time, the distribution of power between different institu-
tions of the government may change, and democratic representation may emerge. But collec-
tive security arrangements are, as a rule, initially imposed, rather than agreed.

Is voluntary combination ever possible?

The two most prominent arguable counterexamples to this proposition, the United States
and Switzerland, did indeed involve agreements to create genuine collective security arrange-
ments. In the late eighteenth century, the United States of America voluntarily came together
to form a federal government, by way of a set of Articles of Confederation, later to be rewritten
in the US Constitution. Interestingly the Articles of Confederation, coming into force on a de
jure basis in 1781," were insufficiently robust, granting to federal government the power to
make war but not to raise taxes nor armies. The federal government under the Articles of Con-
federation was therefore somewhat like the UN, having to go to its member states to ask them
for money and troops to sustain its activities. Nor did the federal government have executive
or judicial authorities; it was just a legislature, whose edicts the states may or may not have ob-
served as they saw fit. However, by 1788 a revised Constitution had been adopted, granting the
federal government these extended authorities and also establishing a federal court system and
executive branch of government (the President) with the power to raise an army. By the end of
the American Civil War in 1865, the US federal government had developed into the undisputed
primary military, political and judicial force in the United States.

Switzerland was likewise formed in 1292, as a voluntary confederation of three cantons
rebelling against the Habsburg monarchy and who pooled their resources to resist Austrian
suppression of the rebellion. To this day the Swiss Confederation has never grown to embrace
more than the most elementary federal institutions. There is no nationwide police force. There
is only one federal court, being Switzerland’s final court of appeal. The list of areas of federal au-
thority is very short, and for most Swiss citizens the only way the federal government intrudes
into their lives is in compulsory military service for adult males in the country’s militia-based
army. The purpose of the militia (which remains one of the largest standing armies in the world
proportionate to population) is exclusively defensive, to resist external threats. Switzerland sel-
dom deploys troops abroad, in accordance with its centuries-old policy of neutrality, and sel-
dom in modern times has it deployed troops within its own borders."* Collective Swiss pooling

10" Drafting of the Articles of Confederation was completed in November 1777. They thereafter served as
the de facto system of government used by Congress until their formal ratification in March 1781.

! The only occasion in the twentieth century Switzerland deployed its troops internally was the « fusillade
du 9 novembre 1932 », when Swiss soldiers were sent to disperse an anti-fascist demonstration in Geneva. The
troops opened fire, killing 13 people and injuring 65. It is important for our purposes that the troops were sent
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of military resources exists not as a tool for adjudication of disputes between the country’s can-
tons but solely as a method for deterring foreign invasion. The decentralised and idiosyncratic
features of Swiss government continue today to reflect the unusual circumstances in which the
Confederation was formed some 700 years ago.

For both the United States and Switzerland, the dynamic for the agreement to create a cen-
tral authority was not fear by the sub-federal units of one-another, although the inability of the
federal government to resolve frequent disputes between the states was one of the motives for
abandoning the Articles of Confederation. Instead it was fear of forces outside, and the sense
that collective action was necessary to defeat a common enemy. For the United States that en-
emy was Britain; for Switzerland it was the Austrian Empire. Likewise German unification in
1871, which was for the most part a voluntary combination of individual states formerly within
the Holy Roman Empire, was driven by a desire for collective security not between the states
themselves but to secure their common borders against hostile enemies (principally France).
Moreover, German unification was arguably closer to a larger power in the region (Prussia)
absorbing a range of smaller states, as the Emperor of Prussia was proclaimed Emperor of
the German Empire. It was less like a voluntary social contract described above, more akin
to weaker families asking to join the stronger family and be placed under its protection. Also
worth noting is that although the United States entered into a collective security union in 1781,
it was a mere eighty years before eleven states sought to secede from the Union, and were
restrained from doing so through violence. As of 1861, when an attempt at secession of the
southern states sparked the beginning of the American Civil War, the United States of America
could no longer be described as a voluntary relationship between consenting nations.

If voluntary combination to create genuine federal government in a domestic setting is
likely only in response to an external threat, then it is little surprise that the League of Nations,
and the UN after it, created something less. There is no external threat to the world, in the sense
of an extraterrestrial military force. Although such an unworldly danger might be sufficient im-
petus to create a genuine world government with adjudication and enforcement powers, in its
absence an arrangement in which mutually suspicious, even hostile, nations within the global
village come together to form a genuinely impartial collective security pact seems quite unlike-
ly. Powerful nations will not be able to trust one-another enough, and will not want to give up
their comparative advantages. They will certainly not want to share power with less powerful
nations. Those less powerful nations may have to content themselves with aligning themselves
behind more powerful nations; that is arguably the common rationale behind NATO and Ger-
man reunification. The structures created as a result, in any attempt to form Wilsonian global
government, will look remarkably like the League of Nations, the United Nations or the Ar-
ticles of Confederation. Powerful nations will be able to veto decisions; no court will have com-
pulsory jurisdiction over disputes between nations; contribution of troops to common military
causes will be voluntary; and the individual nations will retain their own military forces.

In the event of a real dispute between powerful nations (such as the Cuban Missile Crisis in
1962), the global governance structures created will be able only to sit impotently on the side-
lines, making calculated guesses about which horse to back. Where a powerful nation practices
aggression against a weaker nation, and no other powerful nation is prepared to stop it (as in
the US-led invasion of Iraq in 2003), the international institution will again be silent, for fear of
incurring the powerful aggressor’s wrath. Alternatively the international institution may find
legalistic or theoretical grounds to support what the powerful country is doing, to engender fa-
vour with its paymaster (as happened upon the NATO bombing of Serbia in 1999, and its sub-

at the request of the Geneva cantonal government. Therefore they were not used by the central government to
enforce its writ over a province.
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sequent occupation of the country’s southern province of Kosovo). Only where a weak country
breaks the international rules, and a powerful country is inclined to punish it for so doing (as
in the first Gulf War in 1991), will the international institution be able to speak up in favour of
respect for international law. These are the sorts of principles that will likely govern the role of
an attenuated international organization, such as the United Nations, which is the product of
an ostensible agreement for collective security that emerges from the agreement of competing
nations with different levels of military and economic power.

If this account is accurate, then it strikes at the heart of the liberal thesis. Were liberalism
correct about the motivations of states, then powerful states would be willing to give up sover-
eignty over their own military affairs in favour of robust collective security agreements, rather
than the bastardised kinds of collective security exemplified in the League of Nations and the
UN. Powerful but beneficent states would agree to create a genuine world government with
impartial enforcement institutions, at least between themselves, realising that this is the best
way to preserve their mutual internal peace and to cooperate to resist external threats. That
they fail to do so in practice is because they are too short-sighted and selfish. However, realism
does not perfectly describe the rise of these institutions either. Realism can explain the creation
of impotent institutions by the powerful: they are tools for cloaking nakedly self-interested
acts of powerful states against weaker ones in the mantle of legitimacy. But it cannot explain
why weaker states would go along with the charade. Are they just foolish? That seems unlikely
at least as a general theory of international relations, even if it might be true in individual
cases. The probable reason weaker states participate in impotent international institutions is
more likely that they calculate they have nothing to lose; powerful states that wish to dominate
weaker states will in all likelihood do so irrespective of the existence or otherwise of an inter-
national legal and institutional framework within which to do it. There are domestic benefits
of participation in international institutions: for example, where an international organization
promotes human rights, a state’s membership and a contribution of funds may become an ef-
fective substitute for failure to respective human rights in the domestic sphere.

Weaker states may also calculate that international institutions provide a policy space in
which they can exercise a disproportionate influence relative to their size. International organi-
zations may allow states equality of representation of their members irrespective of economic,
political or military strength, a status unthinkable for a weak state in the ordinary course of its
diplomacy. (Such egalitarianism will rapidly break down in areas of international concern in
which powerful nations have strong interests: hence the existence of “permanent” members of
the UN Security Council with vetoes.) In the absence of strong interests advanced by powerful
states, international organizations find autonomy within weak competing interests of a multi-
plicity of ostensibly equal nations. The unholy compromise between powerful and weak states
in the creation of dysfunctional international organizations is this: the powerful states can use
those institutions as a shroud for legitimacy when they want to push an international policy;
weaker states obtain disproportionate influence over issues where more powerful states do not
really care. International organizations capture a broad policy space in between the gaps. This
is a constructivist explanation of how we have come to create weak solutions to collective se-
curity problems.

There are plenty of circumstances in which an international institution will not be buffeted
by the forces of its most powerful members in their pursuit of acts of war. The roles of the
League of Nations and the United Nations are arguably irrelevant where strong interests of the
world’s most powerful states are at stake such that they are prepared to spill blood in pursuit
of their goals. Nevertheless there are plenty of international episodes of lesser intensity where
such an institution may find room for maneuver. The League of Nations was not entirely irrel-
evant; notwithstanding its unsurprising inability to resist German, Japanese and Italian aggres-
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sion, it achieved some results. Its principal achievement was the resolution a range of territorial
disputes arising out of the decolonisation of the Ottoman and German Empires following the
First World War, including settlement of German-Polish disputes relating to upper Silesia, de-
limiting the borders between Greece and Albania, resolution of the status of Mosul, affirmation
of the status of Vilnius within Poland, administration of the Saar territory until its 1935 return
to Germany after a plebiscite, and determination of sovereignty over the Aland Islands.

What is interesting about these achievements, however, is that in so many cases the deci-
sion adopted by the League of Nations represented the military or political status quo. In the
dispute over the Upper Silesia, a buffer zone between Germany and Poland was recommended
by the Treaty of Versailles to be subject to a plebiscite. After a narrow electoral result in that
plebiscite, a League Commission recommended partition of the territory in accordance with
the linguistic and cultural preferences of its residents. In a dispute over the murder of an Ital-
ian General who was engaged by the League to demarcate the Greek-Albanian border, the
League’s Conference of Ambassadors held the Greek government responsible and ordered pay-
ment of compensation demanded by the Italian government; Italian troops had occupied Corfu
to enforce their demand. The Aland Islands had a Swedish population but had been held by
Finland since imperial Russian occupation of Finland; again the League resolution involved
maintaining the status quo, leaving the territory as part of Finland. Mosul was de facto in the
British-administered mandate of Iraq; Turkish historical claims to the territory were rejected,
supporting the British position.'” In each case the League’s action adopted the course of least
resistance, lending international legitimacy to the facts on the ground.

The growth of international institutions

If the League inevitably had limited room for manoeuvre on issues of international politi-
cal moment between its member states, it nonetheless found itself busy in a range of collat-
eral, advisory areas. As well as the Permanent Court of International Justice and International
Labour Organization, envisaged by the Treaty of Versailles, a range of other institutions were
created under the League’s auspices. A Health Organization was created, an early precursor
of the World Health Organization. There was a Committee on Intellectual Cooperation, to
promote international scientific and cultural work; a Permanent Central Opium Board, to co-
ordinate international policies on narcotics; a Slavery Commission, working to eradicate slav-
ery; a Commission for Refugees (a forerunner of UNHCR); and a Committee for the Study
of the Legal Status of Women. All in all, the League became involved in quite a wide range of
activities. Its budget expanded from $3.3 million in 1920 to $5.2 million in 1929 (equivalent to
about $56 million in 2010). Notwithstanding this growth, it remained a comparatively modest
institution; the UN’s general budget was in excess of $2 billion in 2007. Although the League
of Nations never had more than 58 members (this zenith was reached at the end of 1934) com-
pared to the UN’s 192 current members, the difference remains marked. Moreover, whereas
the foregoing figures for the League included all its associated agencies, the $2 billion figure
representing the UN’s current budget does not include the seventeen UN specialist agencies,
which are financed through separate negotiated contributions from those agencies’ members.
Nor does it include the UN’s peacekeeping budget, which was in the region of $5 billion for the
financial year 2005-06.

At the end of the Second World War, the League of Nations was perceived as a failure for
having been unable to prevent conflict, but the United Nations, devised along much the same

12 For a history of the foregoing and other League of Nations engagements, see George Scott, The Rise and
Fall of the League of Nations (London: Hutchinson 1973).
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lines, was nonetheless conceived to replace it. The United Nations would play a far more prof-
ligate role in developing a network of international law and international institutions than did
its predecessor. It would grow into a very large organization. The number of staff in the UN
“common system” (a common regime of recruitment procedures, and salary and management
grades across the UN and thirteen of its specialist agencies) was over 83,000 as of 2008. This
did not include staff on short-term contracts, of which no public records are available, but
they may add at least 100% to the total. In 1950, the UN had a mere 1,500 employees. The
operations of the UN and its associated agencies would come to span a remarkable range of
activities. The International Labour Office (2,500 employees as of 2009; budget of $600 million
as of 1999), and INTERPOL (500 employees as of 2005; budget of €47 million in 2009), an in-
ternational police cooperation organization, survived the League of Nations era. In addition, a
new range of specialized agencies of the UN emerged in the years after the Second World War,
including the Food and Agriculture Organization, the United Nations Population Fund, the
International Atomic Energy Agency, the International Civilian Aviation Organization, the In-
ternational Fund for Agricultural Development, the International Maritime Organization, the
International Telecommunications Union, and countless others. Among the larger ones are the
United Nations High Commissioner for Refugees (UNHCR), responsible for operations to care
for refugees (6,500 employees; US$2.5 billion budget in 2010); the World Health Organization
(2,400 employees; $420 million budget in 2003); the World Intellectual Property Organization
(1,000 employees; 2010 budget of $310 million); and the International Organization for Migra-
tion (in 2008, over 7,000 employees and a budget of over $1 billion).

At the Bretton Woods Conference in 1944, another slew of international organizations
was conceived. Principal among these were the International Bank for Reconstruction and
Development (the World Bank) and the International Monetary Fund. The World Bank sub-
sequently multiplied, and now comprises five international organizations employing 10,000
people under the World Bank umbrella; the IMF employs around 2,500. A range of regional
development banks (at least eleven are in existence at the time of writing) have followed in
the wake of the World Bank, and employ several thousand more people worldwide. Still more
international organizations grew out of the UN system or in conjunction with it. OSCE, an
election-monitoring organization, had 3,500 staff and a budget of over €200 million in 2000.
International organizations need not just be the creation of agreements between states. More
international organizations can be created by the agreement of international organizations
themselves. The International Trade Centre (ITC) is an international organization created by
an agreement between the UN and the World Trade Organization (WTO). The Global Envi-
ronment Facility (GEF) is a creation of the World Bank, the UN Environment Program and the
UN Development Program. Perhaps the GEF and the ITC can enter into an agreement to create
a third-order international organization, although it has not happened yet.

Depending on how one counts, there are 1,859 ordinary international organizations as of
2001, or 7,080 if one adds conferences (such as UNCTAD, the UN Conference on Trade and
Development, a sort of autonomous conference-entity which employs some 500 people) and
multilateral agreements creating a secretariat (such as the Energy Charter Secretariat, created
to oversee the Energy Charter Treaty, which employs some 50 people). * No global figures for
the annual turnover of international organizations, or the number of people employed by them,
exist. But it is clear that taken together, they are a significant industry, employing hundreds of
thousands of people worldwide and with tens of billions of US Dollars in annual revenues. The
institutions of global government have undertaken quite an expansion since Wilson’s dream
and the early years of the League of Nations.

" These figures are provided courtesy of the Union of International Associations.
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Why did the United Nations and associated international organizations undergo this phe-
nomenal growth? The liberal theorist might argue that in an increasingly interdependent world,
there are ever more issues which can be best resolved through international cooperation. The
expansion of international organizations represents a realisation of the benefits of international
cooperation. Even if the ideals of a global government with impartial and compulsory adju-
dication and enforcement are too much to expect nations currently to agree to, there are all
sorts of other benefits to international cooperation that the creation of international organi-
zations can harness. The World Health Organization may serve to share medical knowledge
and pharmacological innovation across the different countries of the world. The World Bank
fosters expertise in development economics, and the skills needed to assist countries to be lifted
out of poverty. UNHCR exists as a conduit of specialist expertise through which countries
may contribute to refugee relief efforts in distant foreign countries. These are goals which all
right-thinking nations would want to pursue; there are tangible benefits to their cooperating
to achieve these goals; and international organizations serve as the mediums of that coopera-
tion. Technology, faster and cheaper transport, ever easier communications, and the conse-
quent increased ease for states to take actions having an effect beyond their boundaries, have
all made the possibilities for international cooperation increase exponentially. The growth of
international organizations, on the liberal thesis, simply represents the increased opportunities
for international cooperation in a globalised world.

There is undoubtedly some truth in this account. One of the reasons ever more policy issues
become internationalized is the ease of exchange of information that has become possible due
to technological advances. It may now be possible to undertake detailed country comparisons
of malaria prophylaxis, because the internet and air travel make such studies easier and the data
more readily sharable than was once the case. There may be value in having an impartial or-
ganization monitor and certify elections as fair in emerging democracies; and an international
committee of monitors may stake a better claim to be impartial than monitors all of whom hale
from a single country. But the challenge for the liberal defense of international organizations is
to show why international governmental institutions are better methods of achieving coopera-
tion gains than the nongovernmental alternatives. Cooperation is possible without creating a
quasi-governmental international structure. International NGOs can monitor elections, and
their judgments may be just as credible. The Carter Center, an NGO in Washington, DC, has a
formidable reputation in this area, and works with a fraction of the budget of OSCE. Medical
professionals can work with pharmaceutical companies and national health authorities to share
medical information. It is not clear what an international organization can add to the interna-
tional cooperation that would take place anyway through private and public mechanisms.

If an international organization is a forum for officials from different governments to meet,
they can meet anyway; and they always could. Most countries have embassies in most other
countries. If international organizations are conceived as centres for expertise, it is not clear
why that expertise could not prosper within international private companies and national gov-
ernments, and without the extravagant expense of international public bureaucracy. If the dis-
tinguishing feature of international organizations is conceived as their neutrality, it is far from
clear that they are as impartial as they like to present themselves. Many international organiza-
tions are perceived as having pronounced political agendas. In Kosovo, UNMIK (the UN terri-
torial administration of the territory between NATO occupation in 1999 and independence in
2008) pushed an independence agenda and thus was perceived as pro-Albanian and anti-Serb.**
In post-war Bosnia, almost all the international organizations were perceived as pro-Bosniac
and hostile to Serb and Croat interests. UN peacekeeping forces in Rwanda prior to and dur-

!4 See Matthew Parish, International Officials, Aust. Rev. Int. Econ. L. 13 (2009).
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ing the 1994 genocide were perceived as attempting to prop up the genocidal Hutu regime." In
Darfur, UNAMID (the UN peacekeeping mission in Darfur) is perceived as anti-government.'®
One may infer from this small sample that it may be extremely difficult for international organi-
zations genuinely to be perceived as neutral. Governments (such as the Swiss) or NGOs (such as
the Carter Center) may be able better to achieve perceptions of neutrality. In short, it is not clear
just what we are paying for in international organizations that cannot be achieved using other,
presumably cheaper, means. The only feature unique to international organizations in resolv-
ing cooperation problems would be were they to possess an impartial and binding adjudicatory
power and an enforcement authority, to bind states to agreements to cooperate. As subsequent
chapters will show, this is precisely what international organizations virtually never have, because
states consciously agree not to bestow them with that depth of authority.

The danger for the liberal theorist, in promoting international organizations as effective
media of international cooperation, is that there is no theoretical account of why they ought to
be better at achieving cooperation than other forms of organization. After all, states cooperated
extensively before the era of international organizations, to which the substantial levels of trade
and international travel in the nineteenth century are testament. If the only account of interna-
tional organizations’ advantage is to attribute to them a capacity for impartial adjudication and
enforcement which in practice states do not bestow them with, then the liberal theorist struggles
to explain why these organizations have grown to meet the global expansion in international
cooperation. Neither can the realist explain it. For the realist, international organizations are ex
hypothesi causally irrelevant, being reflections of the international balance of power rather than
causative of relations between nations. It is not therefore clear why they would grow at all; why
would states pour money into institutions that make no difference? One answer might be false
optimism: a misplaced belief on behalf of most of the world’s governments that there is a press-
ing need to expand exponentially the size of international organizations to address all the press-
ing new problems in international cooperation that emerge year on year. But collective idiocy is
barely attractive as a general theory of international relations, even if occasionally in history — as
in the Thirty Years War or the First World War — it has appeared to approximate to the norm.

The expansion in ostensible levels of international cooperation may instead be considered
a coalition of two sets of interests. One is the international organizations themselves, who have
every interest in expanding their own spheres of activity, and with them their budgets and
staffing levels. As a general rule, bureaucracies are able to expand their budgets beyond the
level necessary to fulfil the services required by the citizens to whom they are accountable (in
the case of international organizations, those citizens are their member states). This is due to
the monopoly the bureaucrat has over assessment of his or her own effectiveness. Typically a
bureaucracy’s output is not a series of measurable units but a level of activity that is difficult to
evaluate. This creates a monitoring problem for oversight agencies, which cannot accurately
judge the efficiency of the output where there is no point of comparison and no easily mea-
surable output. Only the bureaucracy knows the true costs of providing its services. Because
funding comes from outside the bureau, the bureaucracy can overstate its costs to receive a
larger budget, and can make “take it or leave it” budget proposals to the funding agency. In
this way, bureaucrats can generate budgets that are perpetually in excess of what the funders’

!5 For controversy about Operation Turquoise (the French-led UN peacekeeping mission in Rwanda in
1994), see e.g. Libération, Validation des plaintes visitant larmée frangaise au Rwanda, 29 May 2006; BBC News,
France accused on Rwanda killings, 24 October 2006 (citing Rwandan diplomat Jacques Bihozagara as alleging
France’s partial responsibility for the genocide).

16 See e.g. Sudan Tribune, Sudan summons top UNAMID official to protest reports of non-cooperation, 4
December 2009.
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requirements warrant. This type of theory seeks to explain not just the growth in international
organizations’ budgets, but also the growth of government in western countries.”” However, the
theory is particularly apposite for international organizations, because the lines of account-
ability to those ultimately paying the bill for bureaucratic growth are so much more diffuse.
An international organization is not directly accountable to a taxpayer; it is only indirectly so,
through another bureaucracy (the foreign ministries or treasuries of the organizations’ mem-
ber states), who themselves have incentives to perpetrate their own bureaucratic growth.

The incentive for international organizations to enlarge themselves is reinforced by an in-
terest individual states have in the expansion of international organizations’ remits. Faced with
a foreign policy issue which there exists domestic demand to address, referral of the issue to a
specialist international organization is an attractive option. Delegation to a body one does not
control alleviates electoral responsibility for failure. Association with an international organi-
zation may permit a state to assert that it upholds or supports a certain value, while committing
nothing beyond a marginal sum of money. The international organization’s mandate will be
circumscribed in such a way that no real sovereignty (in terms of binding adjudicatory power
or enforcement capacity) is attributed to it; and the costs of funding the organization’s expan-
sion will be so thinly distributed across the members as to be barely felt, particularly compared
with the costs of any home grown initiative.

Malaria prophylaxis in the developing world became a hot political issue in the developed
world in the 1990s; it was killing many people, particularly in Africa, and immigrants from
those countries to the affluent west gave the issue political life. The World Health Organization
(WHO) adopted it, and created a specialist unit to deal with it. Subsequently, staff within the
WHO spotted this was not the only epidemic disease capable of creating political pressure in
the wealthy west, where the political process might make budgets available for international
cooperation. The fight against malaria was combined with battles against AIDS and tubercu-
losis, and before long a new international organization, the Global Fund, had spun off from
the WHO, with a new staff, a new budget and a new mandate.”® The Food and Agriculture
Organization, which deals with a broad range of issues relating to feeding the hungry (includ-
ing emergency relief, pest management and policy debates) in 1960 created a specialist arm,
the World Food Programme (WFP), to coordinate emergency food distribution in famines.
The WFP subsequently spun off and became an independent organization. The two institu-
tions now have overlapping mandates. In 1974 a further related organization was created, the
International Fund for Agricultural Development, with another mandate in the same area. It is
hard to justify the existence of three international organizations all with such similar functions.
Nonetheless, they persist. Domestic pressure groups support each individual institution, and
this support is reinforced where international organizations make grants in favour of NGOs.
Thus a high political price may be paid by any individual member who withdraws from the
institution, once established, as it will be criticised for abandoning the poor or vulnerable. This
price is seldom outweighed by the funds saved.

7 See e.g. William Niskansen, Bureaucracy and Representative Government (Chicago: Aldine-Atherton,
1971); William Niskansen, Bureaucracy, in William Shughart and Laura Razzolini, eds., The Elgar Companion
to Public Choice (Northampton: Edward Elgar, 2001); Thomas A. Garrett and Russell M. Rhine, On the Size and
Growth of Government, Federal Reserve Bank of St Louis Review (January/February 2006).

'8 The Global Fund to Fight AIDS, Tuberculosis and Malaria, established in 2002, was a spin-off from the
WHO but was established as a Swiss foundation in Geneva, albeit one with full diplomatic immunity by way of
a Headquarters Agreement with Switzerland, and controlled by a board of trustees representing member states
who contribute funds to the Fund. Until 2009 the Global Fund’s administration was managed by the WHO;
thereafter it managed to wrest itself entirely from the WHO, and for all practical purposes is now an indepen-
dent international organization.

137



Law in Modern World

The growth of international law

At the same time as international organizations were expanding, international law was
growing, at least in terms of the quantities of treaties. Even in 1967, it was commented that
“[o]ne of the most significant developments in international law in the twentieth century is the
tremendous growth in the number of treaties”"”” Under Article 102 of the UN Charter, all trea-
ties are required to be registered with and published by the secretariat of the United Nations.
As of the end of 2005, over 46,000 treaties have been registered, organized for publication into
some 2,200 volumes. Of these, perhaps 50% have been registered since 1990. In 2009, a mean
of around 100 treaties a month were being registered. The growth is explosive. Several reasons
suggest themselves why there has been such a glut of treaty-making. With the expansion of
economiic relationships across the globe, there are ever more reasons for nations to cooperate.
A great many international treaties are concerned with economic cooperation, such as removal
of barriers to international trade or foreign investment.?

Cooperation has also become easier. There may be many reasons why nations want to co-
operate, but in the past it was too logistically complex. States may want to agree that they will
enforce and respect one another’s court decisions. They may wish to agree that citizens of one
country living in another will not be taxed twice on the same income or assets, and tax paid to
one authority will be offset against taxes due to the other. The modern telecommunications and
computer revolutions make complex and detailed agreements far easier to negotiate. Drafts can
be exchanged and amendments proposed instantaneously, without the parties even needing to
meet. This is also undoubtedly a reason why all modern legal documents have increased expo-
nentially in length, including domestic statutes and commercial contracts. The virtues of brev-
ity are apparently forgone amongst modern legal professionals. Treaties may thus be longer,
more detailed, and more complex, than they were previously. There is a debate about whether
this is a good thing, of course: whether the complexity reflects a level of detail desired by the
parties to refine the precise scope of their obligations and eliminate ambiguities that frustrate
faithful observance of treaties and necessitate recourse to dispute resolution mechanisms, or
whether the extra complexity is a mere smokescreen of irrelevant detail designed to keep law-
yers busy and well paid. A divergence between the interests of principals and their agents (i.e.
lawyers) might explain a growth of length and complexity of legal documentation exogenous
to the interests of those the documents will bind.

There is more to explain the exponential growth in international law than just the demands
by its users for increased cooperation, or the incentives of lawyers to expand their own work-
loads. Beyond the interests of both states and lawyers, international organizations have been
active campaigners for the creation of ever more international law. International organizations
are themselves the creations of treaties; and they are parties to a great many international trea-
ties. Every loan agreement signed by the international development banks and the IMF is a
treaty. International organizations often play leading roles in the negotiation and conclusion
of treaties. The International Labour Organization negotiates international conventions relat-
ing to workers’ rights, of which at the time of writing there are at least 188. The UN High
Commissioner for Human Rights negotiates, and gently pushes upon the UN member states,
various treaties and conventions relating to human rights of which (depending on how one
counts them) there are at least 80.%' Since international organizations are intentionally created

" Vincent Jordan, Creation of Customary International Law by way of Treaty, 9 USAF JAG L Rev 38
(1967).

2 Investment treaties and treaties regulating global trade will be considered in Chapters 5 and 6.
2t See the UNHCHR website at www2.ohchr.org/english/law (accessed on 24 June 2010).
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toothless by the states that parent them, one of the activities they can safely undertake even
without teeth is the creation of further toothless treaties. They can then monitor and oversee
those treaties’ implementation, an activity with which international organizations are peren-
nially preoccupied. A great many modern international treaties create international organiza-
tions or vest them with further responsibilities, for which they must be further budgeted, and
further staffed. The 1997 Ottawa Convention banning landmines* is typical. It gives the UN a
variety of roles, including administration of programmes for care and rehabilitation of victims;
preparation of national de-mining programs; receipt of reports of de-mining progress; organi-
zation of “fact finding missions” by panels of experts where one state accuses another of non-
compliance; arranging “Meetings of State Parties” that make reports and recommendations on
compliance; arranging “review conferences”; and facilitating resolution of disputes. Nowhere in
the text, however, does it suggest how to enforce the ban against states that flout it.

The 1980 Convention on the Elimination of All Forms of Discrimination Against Women
creates a “Committee on the Elimination of Discrimination Between Women’, an institution
within the United Nations system, consisting of various experts elected by the signatories. The
Committee receives reports and itself reports to the UN’s Economic and Social Council. Other
UN specialised agencies are also entitled to make representations in connection with those re-
ports. Disputes between states over application of the treaty may be referred to the Internation-
al Court of Justice, an international organization considered in the next chapter, although no
state signatory to the convention is obliged to consent to the involvement of the Court (and no
dispute has ever actually been referred to the Court, for reasons that will be explored in Chapter
Three). These treaties are typical. Both were created by international organizations; UN of-
ficials managed the multilateral negotiation process. They also create multiple responsibilities
for international organizations. Modern international law necessarily involves the creation of
international institutions, because international law cannot survive without them. A contract
between two parties is worth little without an impartial third party to adjudicate and enforce it.
The same logic applies to treaties; yet because states have no interest in creating strong inter-
national institutions, the temptation is to lend an air of legal pretence by writing a weak formal
institution into the treaty. Thus treaties are replete with monitoring mechanisms, reporting
obligations, committees, consultations and representations. The organizations administering
these roles are all too aware of their own weaknesses. Permanently under a sense of existential
threat, they will be motivated by fear of strong state actors, a desire to appear relevant, and to
appropriate to themselves further tasks, to give the appearance of industry.

The growth in international law is not just a matter of an ever-increasing number of trea-
ties. There has also been a considerable growth in what is known as “customary international
law”, being the writings of scholars, principles of international law that grow out of the juris-
prudence of international courts and tribunals, and the writings of international organizations
themselves. Ever increasing quantities of academic material have been written about interna-
tional law in the last twenty years. Well over 100,000 scholarly books have been written in the
field, with hundreds of academic journals devoted to it. By a consensus adopted by scholars
and jurists alike, this material can be drawn upon in deciding the content of international
law. Naturally, scholars are supported by international organizations, some of which (including
the United Nations and the World Bank) even have their own universities to promote schol-
arly research. The International Law Commission, a committee within and funded by the UN
that exists to promote the development of international law, employs scholars from around
the world to write reports. It has spent most of its existence, between its creation in 1948 and

2 Convention on the Prohibition of the Use, Stockpiling, Production and Transfer of Anti-Personnel
Mines and on their Destruction, opened for signature on 3 December 1997.

139



Law in Modern World

2001, negotiating and drafting its “draft Articles on the Responsibility of States for Internationally
Wrongful Acts”, an attempt to codify the principles governing the circumstances in which states
may be liable for breaches of international law. The draft Articles do not explain how disputes
may be resolved under the rules of any particular judicial forum; nor does it set out any specific
rules for how much money a state may be obliged to pay, and to whom, for breaching its interna-
tional obligations. Such issues would be too contentious. Instead, the draft Articles are confined
to a wide ranging series of platitudes, such as prescriptions that “an internationally wrongful act”
must be “attributable to the state” and “constitute a breach of an international obligation of the
state”. It was anticipated that the draft Articles would be adopted in a treaty.” They never were; but
that did not stop international courts treating them as definitive statements of international law.
Vacuities can be interminably debated; when one’s aim is to paper over the cracks of impotence,
abstractions of Aquinean dimensions may be of considerable value.

Like all forms of law, international law is susceptible to interminable growth. Unlike other
branches of law, it is not subject to any democratic check. It is driven by academics, pressure
groups, and international organizations, international political institutions who have every in-
terest in there being ever more international law with which to sustain them. The lingering
concern is that the growth of international law absorbs money and time, without being devel-
oped in the context of a proper policy debate. International law is far more than the signature
of treaties between states that see mutual advantage in cooperation. It purports to be a global
order of moral principles regulating the conduct of states. Yet states have far more economic
and military power than the institutions that administer international law, which calls into
question the notion that international law can ever change the balance of power. A curious
confluence of interests between states and international organizations means that international
law can grow ever more, but persists in having remarkably little effect upon the underlying
dynamics of international relations.
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Abstract

In the present article a particular aspect of constitutional interpretation will be considered. This aspect is
called “creative” and involves retrieving the meaning of an object of interpretation. It is with regard to this
particular aspect or moment of interpretation that creativity is often viewed as something to be avoided, to
be shunned. If the task at hand is to “retrieve” some meaning, then the idea that this meaning can be creat-
ed, in whole or in part, seems quite simply antithetical to the enterprise at hand. It suffices to note that many
jurists and legal thinkers believe that interpretation as retrieval is an essential aspect of constitutional inter-
pretation. Constitutional interpretation, is shaped by the legitimating need to anchor decisions in authority.
That is very much part of the legitimation structure of constitutional law—important not just to the citizenry,
but to judges and to legal academics. Over the practice and the idea of constitutional interpretation have
become marked with the forms of this legitimation structure. The notion then that judges would be creative
in their interpretations seems antithetical to both the practice and the idea of legal interpretation. The intro-
duction of creativity in constitutional interpretation accordingly appears to deny the authority of authority.
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We begin with interpretation. We explore a number of complexities and conundrums. We
end with creativity.

Consider a certain aspect of constitutional interpretation that most jurists and legal think-
ers consider crucial to the interpretive enterprise. This I will call interpretation as retrieval. This
aspect (which may or may not be pragmatically possible) involves retrieving the meaning of
an object of interpretation—here the Constitution or one of its clauses. It is with regard to this
particular aspect or moment of interpretation that creativity is often viewed as something to be
avoided, to be shunned.

Why? Because if the task at hand is to “retrieve” some meaning, then the idea that this
meaning can be created, in whole or in part, seems quite simply antithetical to the enterprise at
hand. It may be, of course, that the enterprise at hand—interpretation as retrieval—is not a co-
herent one, but we will bracket that. It suffices for now to note that many jurists and legal think-
ers—originalists as well as living constitutionalists— believe that interpretation as retrieval is
an essential aspect of constitutional interpretation.

Why retrieval?
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Interpretation

In an article published in 1996, Joseph Raz the eminent jurisprudential thinker asked,
“Why Interpret?” Specifically he asked: Why do legal professionals engage in interpretation at
all? The answer he proffered is as simple as it is convincing: The authority of law depends upon
tracing its meaning to the authoritative sources. This tracing, in turn, is according to Raz, what
we call “interpretation”.

But, of course, not any kind of interpretation will do. It must be a legal interpretation-that
is to say, the kind of interpretation authorized and laid out by the law itself.? And it is, of course,
the kind of interpretation that is directed at its proper authoritative objects (not substitutes).

Notice we have here the embryonic form of a small hermeneutic circle: The law must be
interpreted, but its interpretation must be authorized by law itself—and often the very same law
that is to be interpreted.’

In this hermeneutic circle, any number of complexities might emerge. For instance, con-
sider the object of interpretation. As a concrete instance, take the United States Constitution.
Just what is the object of interpretation here? It's the U.S. Constitution, of course. Certainly. But
what is it?

It’s a writing

It’s an outline

It’s a charter

It’s a social contract

It’s a plan

It’s a plan to be redeemed

It’s a legal event

It’s a political act

It’s a delegation of authority

It's an organic whole

It’s an inscription in positive law

It’s an approximation of higher law

It's a bridge to the past

It’s an incorporation of the past

It’s a break with the past

It’s an anticipation of an inchoate future

It’s a legal document (like other legal documents)

It’s the establishment of a political-legal ontology that is itself constitutive of the state
(broadly or narrowly understood) political community

It’s a combination of any these things and many more, some of the time, much of the time
or all of the time.

Notice that any interpretive strategy one might use — “heed the plain meaning of the text”,
“follow the framers’ intent” — is woefully inadequate to specify which of these possibilities is

! Joseph Raz, “Why Interpret?”, 9 RaTIO JURIS (1996), 349.
2 H. Jefferson Powell, “The Original Understanding of Original Intent”, 98 HARV. L. REV. (1985), 885.

? The vexatious character of this circle (cheery Gadamerian solutions aside) is encountered perhaps most
acutely in constitutional interpretation. The reason is simple: The Constitution as its name indicates is supposed
to be both constatively and performatively constitutive and paramount. This constitutive and paramount char-
acter would be severely impugned if it turned out that the modes of interpretation were ultimately authorized
from elsewhere. For many American law students, Marbury v. Madison 3 U.S. (Cranch) 1 (1803) often serves as
the primal and crucial encounter with this particular circle.
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really and truly the right one. Even Chief Justice Marshall’s emphatic statement, “It is a con-
stitution, we are expounding’, is of no help-since, as many have demonstrated, a great many
conflicting things arguably follow from that particular declamation.*

Not only are there difficulties specifying or selecting the appropriate “method” of interpre-
tation, but perhaps more troublesome, it is not even clear what it is that is to be interpreted.
This is the missing legal ontology: Just what is it that is being interpreted?®

Notice too that if you put your mind to it (and even if you don’t) any of the ostensible identi-
ties of the Constitution listed above can in the very act of reading refer you to any of the others.
As one reads all sorts of hierarchies of identity can proliferate — each identity collapsing into or
subsuming the others. Hence the constitution as “writing” can be subsumed within “the politi-
cal act” (or vice versa) which in turn can be subsumed within “the incorporation of the past”
and so on and so forth in a manner at once terminable (because the interpretive quest must be
abandoned at some point) and yet interminable (because one could go on).

As you proceed in the reading, you may be impelled to discard any possible identity as quite
simply impossible given recent advances in.... [the academic specialty of your choice.] You
may even be led to demand some degree of “coherence” or “rationality” as determinative of the
identity of the instrument. On the other hand, you can also be led to jettison the touchstones of
“coherence” and “rationality” in the name of authority. Hence, it could well be that, coherent or
not, it is the framers or authors of the Constitution who have the last word.

At some point, all of this may bring into play the question of who you are in this reading:
Each change in the identity of the Constitution possibly brings about a change in your identity
as an interpreter.

Now, it might have seemed that, in constitutional law (or at least U.S. constitutional law)
this particular complexity could have been avoided: One might have thought that, in the last
analysis, it is “the court” who is the authorized interpreter. But, this move (aesthetically akin to
giving the framers the last word) immediately collapses upon the realizations that....

all manner of interpreters are authorized: courts, legislatures, we the people, etc.
each of the authorized interpreters will, consciously or not,

incorporate the contributions of the other interpreters

each of these interpreters is an enablement or construct of the law itself

and so on.

Moreover, the very idea of the “court” as an authorized subject is itself but a reification of
a more or less stable glomming-on of professional habits, political commitments, cognitive
capacities, linguistic competencies, institutional arrangements, legal imperatives and delimita-
tions, etc. variously registering (or not) in a largely somewhat more/somewhat less mutable
bio-site generally known as “the judge” The judge, in turn, is a creature of trained self-reifica-
tion — a self-reification that is more or less enduring, depending upon the judge’s own juris-
prudential aesthetics, political commitments, cognitive abilities and his or her psychological
location on a spectrum ranging from utter self-abnegation before the text of law at one end to
free-form juridical adventurism on the other.

This then, I would offer, as a very brief (and radically incomplete) sketch of “constitution-
al interpretation” This description may well seem positively alarming to legal and non-legal
thinkers alike. Rest assured, however, that, in an overriding sense, the seemingly vertiginous
hermeneutic possibilities uncovered above need not and in fact rarely come to pass.

* McCullough v. Maryland, 17 U.S. (4 Wheat.) 316 (1919).
5 See, Thomas C. Grey, “The Constitution as Scripture”, 37 STAN. L. REV. (1984), 1.
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The reason is simple: Among all the dizzying ontological and hermeneutic possibilities,
one of them is to reduce all the others to just one possibility. And as a contingent, but nonethe-
less dependable psycho-social matter, this is the path that judges will take (deliberately or not)
almost all the time.® In fact, much of the time, the judge does not even have to “reduce” the
dizzying possibilities: he or she has been trained in law school not to see them in the first place.”

Particularly among appellate judges, there will be a premium on such reductionist skills.
Unlike literary critics or philosophers, judges do not have the luxury of ending on the note,
“This is all so intractable. We just don’t know what to believe”® To the contrary, the appellate
judge must end his or her legal opinion on a single monistic note — even if this monistic note
has three parts, or ten parts or even if it entails remanding, or something of the sort.’

So both in court and in the law school, the hermeneutic situation tends to be radically
simplified. Indeed, most of the discussion and thinking on the issue take place within aesthetic
constraints that might be described as a hermeneutic two-step:'’

First thing: Assume an object of interpretation (i.e. the constitution).

Now, how should it be interpreted?

This radical distinction between 1) a stable object of interpretation which all agree is the
thing in issue and 2) the action of interpretation greatly simplifies the hermeneutic problem.
For one thing this sharp object/interpretation distinction enables the participants to presup-
pose that they are all interpreting the same thing and are thus engaged in intelligible agree-
ments or disagreements about it'’s meaning. They may, of course, concede that as in the Hindu
fable of the eight blind men and the elephant, their understanding of this particular elephant is
partial. But, in at least some sense, they're all talking about an elephant (the authoritative object
of interpretation) as opposed to a rhinoceros or God knows what."

I want to be fair and acknowledge that very often the actual steps in the interpretive enter-
prise are presented in a more sophisticated manner. Thus, legal thinkers (Dworkin comes to
mind) will introduce elegant subtleties and nuances—spirals of law spiraling their way towards
a law that works itself pure. Typically, however, such refinements come down to two other
formulae:

Increase the sophistication of the account of interpretation by multiplying the number of
steps above (i.e. put in more than two). and/or

Invoke and elaborate some sophisticated expression such as “integrity” or “redemptive” or
“intimate relation” to refine the relations between object and interpretation.

The problem with the first formula is that, in one sense, it is not discernibly different from
the original hermeneutic two-step (i.e. Assume an object of interpretation...) Instead, it is sim-
ply the repetition of the same operation at multiple levels (i.e. more than two). In fairness, this
formula does have the advantage of making articulate the complexity of considerations that can
arise in the act of legal interpretation. It does not avoid the circularity we have encountered, but

¢ Robert Cover, “The Supreme Court, 1982 Term—Nomos and Narrative”, 97 HARV. L. REV. (1983), 4.
7 Stanley Fish, “Dennis Martinez and the Uses of Theory”, 96 YaLE L. J. (1987), 1773.

® Nothing, of course, prevents the legal academic from ending on such a note. But since most legal
academics assume the persona and perspective of a judge, the fact is: they generally don't.

? If the judge does not end on a monistic note, there will be almost always a default rule in effect
deployed by some other agent or agency that will render a determination that ends on a monistic note.

1 An early and notable exception is Grey, op. cit. note 6.

' Some participants realize, of course, that having interpreted the constitution differently, they have
ended up with different constitutions. But, at the same time, each of them (so far as I can tell) claims to
have interpreted the “right” one, the “real” one, the one that everybody else is and should be busy inter-
preting (however badly these other people may be botching the job).
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at the very least it enacts a bigger, richer, more interesting circle and this may well be the best
that we can get."

The problem with the second formula is that while it has the aura of intellectual respectabil-
ity and it is almost always deployed as if something positive were being offered, expressions like
“mutually constitutive” seldom mean much beyond: “There’s something of a relational nature
going on here though what it is, we haven’t much of a clue”” That, of course, would be per-
fectly fine so long as the authors of those expressions emphasized the relative vacancy of their
expressions. That, however, is almost never the case. More problematic perhaps is that despite
the promising character of these expressions, there is absolutely nothing about them that guar-
antees reaching hermeneutic equilibrium as opposed to hermeneutic vertigo.

Nonetheless, for purposes of “doing” constitutional interpretation and representing the en-
terprise as coherent, the hermeneutic two-step is a nice move. Or rather, to be more accurate,
it’s not so much a move as it is something judges and legal academics just simply do."

But as convenient as the hermeneutic two-step and its sharp distinction may be, they are
haunted by problems. One problem is that it is not at all clear how one might go about deciding
what belongs to interpretation and what belongs to its object. Between object and interpreta-
tion where and how is the distinction (“/”) to be found or created? As between the object and
interpretation, how can one tell one from the other? What belongs to each? And what non-
dogmatic, non-circular, non-infinitely regressive, non-self-decentering justification could one
possibly give for the distinction?

One might say, of course, that these are questions of philosophy not law. But that simply
displaces and replicates the problem on a new substantive terrain. One immediately confronts
the same form of questions: Between philosophy and law, where and how is the distinction (“/”)
to be found or established? As between.... (and so on).

The short of it is, that try as one may, there is simply no privileged entry point into this problem.
Hermeneutics, linguistic theory, political philosophy, historical inquiry—none offers a privileged
entry point intellectually sufficient to triumph over the others. Each approach has some truly telling
critique to offer against the others. But consistent with that recognition, each approach is itself com-
promised by the critiques offered by the others. Now one might say that this problem is so esoteric
as to have no significance in day-to-day constitutional law. But that is wrong. The problem surfaces
at the very heart of even the most basic exercises in constitutional interpretation.

Once the interpretation/object distinction collapses and the object goes on ontological holi-
day, it becomes unclear whether anything terribly definitive can be said about constitutional
interpretation. Instead, it begins to seem as if constitutional interpretation is 1) a confused, if
not impossible, activity resting on a missing ontology... 2) while also an activity accomplished
with great aplomb and confident rationality by jurists and legal academics in America and
elsewhere. It is in short like baptism viewed from the perspective of the atheist: it doesn’t exist,
and there’s way too much of it going on."”

12 Moreover, it may well be that obfuscation is perversely functional. Cf. Thurman Arnold, Symbols of
Government (Connecticut, New Haven, Yale University Press 1935). This, of course, would create a real
ethical dilemma for law teachers who presumably would have some reticence to a knowing participation
in an enterprise of mystification.

' There’s nothing wrong with that last bit. Indeed, offered as a negative insight in an academic context
over-saturated with positive (and sometimes unappealing) meaning, it's downright helpful. But that is
seldom what is intended or understood.

' Fish, op. cit. note 8.

1> While it would be too much to pursue the point here, the religious analogy above does raise the
question whether interpretation in law, at least, does not harbor in its very form (even in its secular form)
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In constitutional law in particular, the gap that separates these last two discordant descrip-
tions—constitutional interpretation as a woefully confused yet confidently rational endeavor—
is often bridged by reference to politics,' violence,"” authority,® faith,” conscience,” etc. All
these headings are deployed in ways that infuse the gap with the possibility of positive mean-
ing—ways of thinking about interpretation’s identity and character that render it a cogent (even
if not always an entirely innocent) enterprise.*!

While these terms serve as the headings for very different kinds of legal projects, the head-
ings are all rather intimately intertwined—at least so far as law is concerned. Invoke one of
them in the decisions of law and the others are perforce implicated and effectuated as well.

The risk with all these headings (politics, violence, etc.) is that one or some or all might be
taken too seriously—as the answer to the interpretive predicament. Which would be intellectu-
ally unfortunate, because even as these headings point in different interpretive directions, they
are nonetheless relatively empty. Nothing very definitive or elaborate has been (or can be said)
about any of them. They designate realms or phenomena which largely escape rational order-
ing. To think at once deeply and non-reductively about politics, violence, authority, and faith is
to reckon with their irreducibly non-rational character. Rationalize them (i.e. submit them to
some ostensibly rationally ordered structure) and you will have missed them as well their roles
in language, law and culture.

Creativity

What I would like to insist upon here by way of conclusion is the theme announced early
in this essay and exemplified throughout. This would be the creative aspect in constitutional
interpretation. I would not—given what has been said above—want to represent creativity as
having any more substance than politics, violence, authority, faith, conscience or any other
such heading. In fact, I would want to insist on something closer to the opposite—namely, that
it is also a relatively empty and elusive concept.

Why then insist on creativity at all? Because creativity is at once so absent from the juridical
and academic accounts of constitutional interpretation and yet so evidently ineluctable in its
practice. That the heading of creativity is so absent from juridical and legal academic discourse
is not surprising. Indeed, its absence is explained by the first few paragraphs of this essay. Con-
stitutional interpretation, is shaped by the legitimating need to anchor decisions in authority.

a residually theological structure. As secularists, this would leave us operating within quasi-theological
forms devoid of the animating substance that once gave them life and meaning. We would be confronting
the Nietzchean problematic of the death of god. It’s safe to say that very few people in constitutional law
have recognized this problematic, to say nothing of its immensity.

'* Duncan Kennedy, A Critique of Adjudication (Fin de Siécle) (Massachusetts, Cambridge, Harvard
University Press, 1998).

17 The violence of law here is much more the kind described by Robert Cover than by Jacques Derrida.
Compare Jacques Derrida, “The Mystical Foundations of Authority”, in Drucilla Cornell, Michel Rosenfeld,
and David Gray Carlson (ed.), Deconstruction and The Possibility of Justice (Routledge, Abingdon, 1992), 3 with
Robert Cover, “The Violence of the Word”, 95 YALE L. J. (1986), 1601-1629, 1610.

'8 Owen Fiss, “Objectivity and Interpretation”, 34 STAN. L. REV. (1982), 739.

' Joseph Vining, The Authoritative and the Authoritarian (Illinois, Chicago, University of Chicago Press,
1986); Sanford Levinson, Constitutional Faith (New Jersey, Princeton, Princeton University Press, 1998).

2 Phillip Bobbitt, Constitutional Interpretation (New Jersey, Hoboken, Blackwell Publishing, 1991).

! These are “theoretical unspecifiables”. For elaboration, see http://brazenandtenured.com/2011/10/23/
theoretical-unspecifiables/
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That is very much (at least in the United States) part of the legitimation structure of consti-
tutional law—important not just to the citizenry, but to judges and to legal academics. Over
time (centuries) the practice and the idea of constitutional interpretation have become marked
with the forms of this legitimation structure. The notion then that judges would be creative in
their interpretations seems antithetical to both the practice and the idea of legal interpretation.
The introduction of creativity in constitutional interpretation accordingly appears to deny the
authority of authority.

Yes it does.”? And yet here we are nonetheless.

The judge creates the artifact (i.e. the constitution) that he is interpreting. Of course, he
doesn’t create it any which way. And the creation is not ex nihilo. And the creativity (like most
creativity worth anything) is trained and informed. And the judge is most certainly not alone.
Yet for all these qualifications, the creative moment seems intellectually undeniable.”

Indeed, the creative aspect or moment seems undeniable even in the most creativity-denying
jurisprudence. The judge, for instance, who believes he is bound by the framers’ intent, has
had to imagine law as the sort of thing that binds. And he has creatively chosen to follow that
particular metaphor—binding. The judge who believes he is constrained by the limits of the
constitution has had to invent a text with limits that constrains. He too has creatively chosen
a particular metaphor—limits. The judge who believes that justice trumps the constitution is
also using a particular metaphor—trump. All of these metaphors and images—these aesthetic
representations of law and others as well—are creatively constructed. The only real difference
among jurists and legal thinkers on this particular score is the degree to which they thoughtfully
acknowledge and address this moment of constitutional creativity.
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Abstract

The principle of actio libera in causa or the effect of a perpetrator’s voluntary intoxication on the existence of
a criminal act is controversial in international criminal law. The present legislation, as contained in the Rome
Statute, is a compromise between different legal systems. It allows the exclusion of a criminal act based on
the fact that the perpetrator was involuntarily intoxicated and he or she cannot be ascribed guilt for the act of
intoxication and the criminal act. In the Rome Statute the actio libera in causa principle has three elements,
composed similarly of the insanity defence due to biological (intoxication), or psychological (the inability to
control actions or understand their consequences), and the third negative condition (nonexistence of guilt
for the criminal act).

The Rome Statute does not deal with diminished mental capacity due to intoxication and also does not
contain stipulations regarding the conditions of a generally diminished mental capacity. | propose that the
International Criminal Court finds support in the above-mentioned three elements of the principle of actio
libera in causa by acknowledging that a perpetrator’s capacity to understand or control his or her actions is
partially diminished, not totally absent.
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international crime, criminal responsibility, intoxication, Rome Statute, diminished responsibility, the
International Criminal Court, incapacity

Introduction

This article addresses the conceptualisation of intoxication in international criminal law
from the perspective of a general conceptualisation of a criminal act. The scope of my review is
limited to criminal law and does not take into consideration psychological or medical aspects
of a criminal act. Also, my interest is focused on the conceptualisation of intoxication and how
or whether the existence of such concepts affects the existence of criminal acts in international
criminal law.

The term “intoxication” (der Rausch in German) applies to those cases in which the per-
petrator perpetrates elements of a criminal act in a diminished or absent capacity due to vol-
untary intoxication. In a comparative legal sense the concept of intoxication can either be sub-
sumed under the rule of incapacity or diminished capacity or can be regulated independently.

I will first address the concept of intoxication in a comparative sense. I will present German
and English criminal law as typical representations of two systems: continental or civil law and
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common law. This comparative analysis is relevant because international documents — includ-
ing the Rome Statute', which is the foundation of the International Criminal Court (hereinaf-
ter, the ICC) — are usually the result of a compromise between common and civil law. In order
to fully understand this compromise, we must know the original provisions within national
legal systems.

The core part of my article deals with the conceptualisation of intoxication in international
criminal law, specifically in the Statutes of the International Criminal Court (also the Rome
Statute), the international war crimes tribunals in operation after World War II (hereinafter, the
Nuremberg Trials), and the International Criminal Tribunal for the former Yugoslavia (here-
inafter, ICTY).> I chose the Nuremberg Trials and the ICTY because their case law has, so far,
contributed the most to the development of international criminal law. I chose the Rome Stat-
ute because it is the foundation for the operation of the first permanent international criminal
court. The critical — comparative and historical — presentation of statutes pertaining to both
institutions will be followed by an analysis of their case law, especially regarding their elements
and effect, adding a proposal in regard to the missing regulation in the Rome Statute.

1. A comparative review of intoxication

The German legal system does not legally define intoxication (der Rausch). Nonetheless,
the so-called actio libera in causa theory is applied to create the criminal liability of a perpetra-
tor who was in a state of incapacity due to intoxication at the time he or she perpetrated the
criminal act, despite the fact that there is no legal foundation for this concept in the German
Penal Code (Strafgesetzbuch — StGB).> Furthermore, Art. 323 of the StGB recognizes the spe-
cial criminal act of complete intoxication (Vollrausch), which incriminates voluntary intoxica-
tion as a special act perpetrated by the perpetrator, but does not incriminate the act carried out
in such a state of intoxication.

The application of actio libera in causa is admissible only in an instance when the perpetra-
tor was in a state of mental incapacity while he or she was perpetrating the criminal act, but not
if his or her capacity was just diminished. In such a case, the perpetrator is considered mentally
capable, albeit in a diminished way, and his or her mental capability does not have to be estab-
lished.* In principle, the perpetrator who was “insane” because of voluntary intoxication at the
time he or she perpetrated the criminal act would not be legally culpable according to Art. 20
of the StGB. This conceptualisation foresees legal culpability in the following cases:

e if the perpetrator voluntarily intoxicates himself or herself and induces “insanity” to

intentionally commit an act with the elements of a criminal act; in this instance, the
perpetrator must answer for the intentionally perpetrated act;®

! The Statute of the International Criminal Court (UN Doc. A/CONEFE.183/9), 17 June 1998.

? Ad hoc international criminal courts established in accordance with the binding resolution of the UN
Security Council based on chapter 7 of the Charter of the United Nations; UN Security Council, Resolution
827 (1993), adopted by the Security Council at its 3217th Meeting, on 25 May 1993 (S/RES/827), 25 May 1993.

? Strafgesetzbuch (Germany), available at http://www.gesetze-im-internet.de/bundesrecht/stgb/gesamt.
pdf>; A. Schonke & H. Schroeder, Strafgesetzbuch, Kommentar (Criminal Code, Commentary), Verlag C H Beck,
Munich: 2010, p. 384.

*H. H. Jescheck & T. Weigend, Lehrbuch des Strafrechts, Allgemeiner Teil (Textbook of Criminal Law, General
Part), Dunckler & Humblot, Berlin: 1996, p. 448.

* C. Nill-Theobald, “Defenses” bei Kriegsverbrechen am Beispiel Deutschlands und der USA, zugleich ein
Beitrag zu einem Allgemeinen Teil des Vilkerstrafrechts (Defenses with War Crimes — Examples of Germany and
USA), Max Planck Institut fiir auslandisches und internationales Strafrecht, Freiburg im Breisgau: 1998, p. 383;
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e if the perpetrator intentionally or out of negligence intoxicates himself or herself, and has
knowledge that he or she, when in a state of diminished capacity, can do something that
has legal elements of a criminal act (for the perpetrator to be liable for a criminal act, he
or she must commit such an act, with the knowledge that it could have happened®) —
in this case the perpetrator is liable because he or she committed a criminal act out of
negligence.”

The conceptualisation is relevant only in an instance when the perpetrator’s mental capacity
had been totally absent. If the voluntarily intoxicated perpetrator suffers only diminished men-
tal capacity, this fact does not comprise an exculpatory circumstance. If anything, it is an aggra-
vating circumstance. In this case, the perpetrator would not be able to get a lighter sentence.®

There is a special section on intoxication in the German Military Criminal Code (Wehr-
strafgesetz — WStG)® where it is stated that voluntary intoxication due to alcohol or other sub-
stances cannot be the legal basis for a mitigation of punishment if a criminal act was perpetrat-
ed while the perpetrator was on military duty, or when a military criminal act was perpetrated
and this act represents a breach of military regulations and rules of war.'® This means that Art.
21 of the StGB is bypassed, but circumstances can be classified as exculpatory within the scope
of the proscribed punishment;'' moreover, the general rules for “insanity” are also applicable.

As described above, the German StGB recognizes the special criminal act of complete in-
toxication (Vollrausch). This type of criminal act is committed by a person who wilfully or out
of negligence becomes intoxicated through the consumption of alcohol or other substances and
then commits an unlawful act. In this instance, the perpetrator cannot be punished because he
or she was incapable of liability or because this cannot be excluded. It must be at least predict-
able that a person would commit a criminal act in a state of intoxication.'”

In such a case, the perpetrator is not responsible for his or her actions, even though they
may include signs of a criminal act; and the act was committed while the perpetrator was in-
toxicated and incapacitated. But the perpetrator is held accountable for the ingestion of alcohol
or other intoxicating substance. The criminal act supposedly incriminated abstract danger,"
and the perpetrator is responsible for voluntary intoxication or intoxication out of negligence."*

In Great Britain, intoxication is also not defined in legislation; but it is present in case law..
Diminished mental capacity caused by voluntary intoxication represents an aggravating cir-
cumstance when considered in sentencing. Only involuntary intoxication can be considered
an exculpatory circumstance.'®

Jescheck & Weigend, supra note 4, p. 447; C. Roxin, Strafrecht, Allgemeiner Teil (Criminal Law, General Part),
C.H. Beck, Munich: 1994, p. 756.

¢ Jescheck & Weigend, supra note 4, p. 448; Roxin, supra note 5, p. 756; Schonke & Schréder, supra note 3,
p. 388.

7 Roxin, supra note 5, p. 756, 754.
8 Jescheck & Weigend, supra note 4, p. 448.
° Wehrstrafgesetz (Germany), available at http://www.gesetze-im-internet.de/bundesrecht/wstrg/gesamt.pdf.

"Nill-Theobald, supra note 5, p. 383; Jescheck & Weigend, supra note 4, p. 448; Roxin, supra note 5, p. 751;
Schonke & Schréder, supra note 3, p. 399.

"' Roxin, supra note 5, p. 751.

12 Jescheck & Weigend, supra note 4, p. 449.
13 Ibid.

!4 Schonke & Schroder, supra note 3, p. 2790.

'* Cristopher M. V. Clarkson et al., Clarkson and Keating Criminal Law, Text and Materials, Sweet and
Maxwell, London: 1998, p. 411.
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According to British case law, we must make a distinction between voluntary and involun-
tary intoxication. If the perpetrator was intoxicated involuntarily, he or she is not legally cul-
pable for committing a criminal act because he or she is not liable (mens rea) and this excludes
the element of a criminal act.'® Exceptionally, in such an instance, intoxication can be used as a
complete defence or cause to rule out criminal act.

The situation is different if the perpetrator got intoxicated to the point of insanity voluntar-
ily. This rarely influences criminal liability, and only in the form of changing the classification
of the criminal act or by changing the severity of the punishment. In Britain voluntary intoxica-
tion with the intent to commit a criminal act (Dutch courage) does not constitute grounds for
a defence.”

The predominant opinion in British case law and theory is that voluntary intoxication can
only influence criminal acts committed with a specific or special intent.'® Nonetheless, several
issues remain controversial. For example: What is considered to be specific or special intent?
Which criminal acts call for such intent?' What is the effect of voluntary intoxication on this
type of criminal act? Despite certain opinions that special intent means that voluntary intoxica-
tion only has an effect in cases of premeditated criminal acts and not in cases of criminal acts
committed out of negligence,” the currently prevailing opinion in British law is that special in-
tent is present in those intentional criminal acts for which the perpetrator has to have a special
motive or purpose of action.?! In continental legal theory this is known as dolus coloratus. The
consequence of taking into account voluntary intoxication in such criminal acts is a mutation
of the intentional criminal act (the perpetrator could not create mens rea necessary for the
perpetration of the criminal act) into a criminal act perpetrated out of negligence. So far the
courts have taken this fact into account only in dealing with intentionally perpetrated criminal
acts that can be paired with a criminal act perpetrated out of negligence.” With intentionally
perpetrated criminal acts where there is no appropriate variation of criminal act perpetrated
out of negligence taking into account such a fact would mean perfect defence and acquittal.®
The decision of the British courts in the Majewski case* illustrates the opposite position: vol-
untary intoxication can be taken into account for all criminal acts, no matter whether variation
of the criminal act out of negligence exists or not. It is unlikely that other courts will follow this
example® because in certain cases it can guarantee acquittal.

German and British legal regulation of intoxication is roughly similar. In both cases invol-
untary intoxication means that a criminal act is non-existent, while voluntary intoxication with

16 Ibid.; D. Ormerod, Smith and Hogan s Criminal Law, Oxford University Press, Oxford: 2011, p. 313.

17 Clarkson et al., supra note 15, p. 411, 431.

8 Ormerod, supra note 16, p. 314.

9 Ibid., p. 317.

» Clarkson et al., supra note 15, at 41.

2! Cunningham, supra note 15, p. 416.

*? Clarkson et al., supra note 15, p. 424.

3 Ibid.

2 United Kingdom v. Majewski, 1976, House of Lords: “In my opinion the passage cited does
no more than to say that special intent cases are not restricted to those crimes in which the absence
of a special intent leaves available a lesser crime embodying no special intent, but embrace all cases

of special intent even though no alternative lesser criminal charge is available.” Available at http://
www.bailii.org/uk/cases/UKHL/1976/2.html.

» Clarkson et al., supra note 15, p. 424.

152



Sabina Zgaga. Intoxication and Criminal Liability in International Criminal Law

the intent to facilitate the perpetration of a criminal act is not a defence (the perpetrator must
answer for the (intentional) criminal act he or she has perpetrated). Outcomes are similar in
other cases of voluntary intoxication with the intent to induce “insanity”. The perpetrator is li-
able for criminal acts committed out of negligence: in Britain, if the case is a criminal act with
special intent and in Germany, if the perpetrator can be accused of negligence. The effect is the
same, but the argumentation is different. In Britain, the argument sets out that the perpetra-
tor could not form special intent required for mens rea, while in Germany, the perpetrator’s
liability is grounded in the use of the principle of actio libera in causa. While in Britain the
test is focused on the concept of (in)voluntariness, the test in Germany is focused on weighing
the perpetrator’s culpability for intoxication and perpetration of a criminal act. The position
on diminished capacity due to intoxication is clear in both countries: it does not constitute an
exculpatory circumstance.

2. The regulation of intoxication in international criminal law

International criminal law deals with the concept of intoxication within the scope of sub-
stantive criminal law, including its general provisions and principles which negate the existence
of a criminal act. Under the influence of common law legal systems, the approach to the rea-
sons for justification and excuse in international criminal law is procedural. Especially relevant
is its influence on the existence of a criminal act (acquittal), rather than on which element
within the general concept of criminal act the acts exclude. In most legal sources, it is possible
to find just the term defences.®

The Rome Statute represents the first complete codification of the concepts of justification
and excuse in international law. Previous statutes regulated only specific reasons for a justifica-
tion and an excuse or, to be more exact, only prohibited the effect of these reasons on a crimi-
nal act. The statute of the Nuremberg Trials, the Tokyo Statute, the statute of the ICTY, and
the International Criminal Tribunal for Rwanda (ICTR) similarly deal with several principles,
particularly the execution of orders from superior officers, but do not address all the reasons
for justification and excuse.

Art. 31 of the Rome Statute addresses those reasons which eliminate the criminal liability
of perpetrators. This article also regulates issues of insanity, insanity due to intoxication, self-
defence, extreme force and threat.” These principles are not named taxatively,” but when sen-
tencing the ICC can use other reasons to exclude criminal liability. The Rome Statute already
defines the mistake of law and fact (Art. 32) and superior orders and prescription of law (Art.

% See the Draft Code of Crimes against Peace and Security of Mankind, International Law Commission,
1996; Report by the Secretary-General of the UN pursuant to Paragraph 2 of the Security Council Resolution
808, (S/25704), 3 May 1993, para. 58; Prosecutor v. Alekskovski, 24 March 2000, International Criminal Tribunal
for Former Yugoslavia, Judgment IT-95-14/1-A, para. 54.

27 Art. 31(1) of the Rome Statute.

8 H. Satzger, Das neue Volkerstrafgesetzbuch — eine kritische Wiirdigung (New International Criminal
Code), Neue Zeitschrift fiir Strafrecht 132 (2002), p. 128; M Scaliotti, Defences before the International Criminal
Court, Substantive Grounds for Excluding Criminal Responsibility, Part 1, International Criminal Law Review
172 (2001), p. 119; O. Triffterer, Commentary on the Rome statute of the International Criminal Court, Springer
Verlag, Vienna: 2008, p. 553; G. J. A. Knoops, Defenses in Contemporary International Criminal Law, Martinus
Nijhoff Publishers, Leiden: 2008, p. 82; V. Sancin et al., Mednarodno Pravo OborozZenih Spopadov (International
Law of Armed Conflict), Poveljstvo za doktrino, razvoj, izobrazevanje, Ljubljana: 2009, p. 445; S. Nash & L.
Bantekas, International Criminal Law, Routledge Cavendish, London: 2007, p. 54; W. Schabas, The International
Criminal Court, a Commentary on the Rome Statute, Oxford University Press, Oxford: 2010, p. 484.
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33). It is also possible to use applicable treaties and principles and rules of international law, as
well as principles derived from the national law® (legal sources as determined in Art. 21 of the
Rome Statute).

Art. 31 of the Rome Statute constitutes a compromise between common law and the con-
tinental legal system, largely deriving from the fact that EU legislators did not want to give the
impression that they were assigning preference to one specific legal system. It is evident from
the prepared materials that this compromise was quite difficult to accomplish.*

If we look at these concepts from a purely procedural perspective, that is, if we view them
just as principles which perpetrators can use to avoid a conviction, and completely separate
them from elements of the general concept of a criminal act (unlawfulness and culpability), on
which these principles have an effect, then a compromise is still acceptable. But if we decide
upon a certain general concept of a criminal act and look upon the reasons for justification and
excuse from a substantive law perspective and connect them to the very elements of the crimes,
then it is more difficult to visualize such a conglomerate of characteristics and principles from
different legal systems. In my opinion, it is impossible to reconcile the general concept of a
criminal act from one legal system with an exculpatory principle with that of another legal
system where the concept of crime is totally different. Furthermore, because the exculpatory
principles at the international level are a compromise between different legal systems, it is dif-
ficult to fit them under one or another general concept of a criminal act. The result is, at best,
a poorly functional collage of different systems, and, in the worst case, a compromise which
weakens the strong general concept of a criminal act as applied in the continental legal system,
making it impossible to clearly classify a certain principle among reasons for justification or ex-
cuse. At the same time, such a compromise introduces concepts which are useless and thwarts
the evolution of a systematic, consistent and substantive international criminal law.

2.2. “Insanity” caused by intoxication

2.2.1. Introduction

The concept of intoxication is already controversial in national legal systems, but it is even
more controversial in international criminal law. Some hold the view that such a defence in
international criminal law is unnecessary®' because: (1) we are dealing with perpetrators who
have perpetrated the most aggravated crimes (heads of state, governments, the military);*
(2) the purpose of international criminal law is not to prosecute common, direct perpetrators;

¥ Art. 21 of the Rome Statute; Scaliotti, supra note 28, p. 120; Triffterer, supra note 28, p. 544, 554; A. Cassese,
P. Gaeta, R. W. D. Jones, Rome Statute of International Criminal Court, Oxford University Press, New York:
2002, p. 1009; Knoops, supra note 28, p. 82; Sancin, Svarc, AmbroZ, supra note 28, p. 445; M. Neuner, National
Legislation Incorporating International Crimes: Approaches of Civil and Common Law Countries, Berliner
Wissenschafts-Verlag Gmbh, Berlin: 2003; Nash & Bantekas, supra note 28, p. 54.

30 Schabas, supra note 28, p. 484.

' E. van Sliedregt, The Criminal Responsibility of Individuals for Violations of International Humanitarian
Law, Asser Press, The Hague: 2003, p. 253; K. Ambos, Internationales Strafrecht (International Criminal Law),
C. H. Beck, Munich: 2011, p. 196; Schabas, supra note 47, p. 486; M. Scaliotti, Defences before the International
Criminal Court, Substantive Grounds for Excluding Criminal Responsibility, Part 2, International Criminal Law
Review 46 (2002), p. 37.

2 Ambos, supra note 31, p. 196; Scaliotti, supra note 31, p. 37; Knoops, supra note 28, p. 139.
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(3) it is a typical national concept®. There are also those with opposing views who argue that
this principle is relevant because many members of armed forces operate under the influence
of drugs.*

For the first time in the history of international criminal law, the Rome Statute addresses
“insanity” due to intoxication from a positivistic legal perspective.*® The path to this was not
easy because the approaches used in different legal systems to deal with this issue are quite di-
verse. Some systems accept diminished mental capacity due to negligence based on the princi-
ple of subjective culpability as a reason for justification,™ or accept diminished mental capacity
due to intoxication as an exculpatory circumstance. Other systems consider this an aggravat-
ing circumstance.”” Because of these existing different approaches and the absence of concrete
provisions in the Rome Statute, it would be difficult to justify the application of this principle
simply on the basis of general principles derived from legal systems.

Despite the differences among legal systems and all the different drafts of the Rome Statute,
Art. 31(1)(b) of the Rome Statute now stipulates that a perpetrator who committed a criminal
act in a state of intoxication, which destroys that person’s capacity to appreciate the unlawful-
ness or nature of his or her conduct, or capacity to control his or her conduct to conform to the
requirements of law, is not criminally responsible, unless the person has become voluntarily
intoxicated under such circumstances that the person knew, or disregarded the risk, that, as a
result of the intoxication, he or she was likely to engage in conduct constituting a crime within
the jurisdiction of the ICC. This provision governs the institute of actio libera in causa in a way
that is similar to the way it is governed in Germany.

Contrary to the Rome Statute, diminished capacity due to intoxication is not mentioned
either in the Statute of the ICTY or the Regulations on Procedure and Evidence. Based on the
Report of the Secretary-General of the United Nations it would theoretically be possible to take
it under consideration on the foundation of general principles derived from legal systems, but it
would be difficult to accomplish in practice because of the different approaches to this concept
used across the many legal systems across the world. The ICTY did deal with cases in which
the accused tried to draw attention to the fact they were intoxicated (especially due to alcohol
consumption) when they committed a criminal act,’ but there was never a case of complete
“insanity”, only diminished mental capacity.

Also, after World War II courts had to deal with the issue of intoxication. The most noto-
rious is the Chusaburo case, which was tried before the British courts in Kuala Lumpur. It is
unclear whether this was a case of “insanity” or only diminished mental capacity, but it is still
possible to discern some legal positions regarding the institute of intoxication, which I present
below, focussing specifically on the prosecutor’s perspective.”

¥ Scaliotti, supra note 31, p. 28.

3 Sliedregt, supra note 31, p. 253; Scaliotti, supra note 31, p. 38; S. Darcy, Defences to International Crimes, in
W. Schabas & N. Bernaz (eds.), Routledge Handbook of International Criminal Law (Routledge, London: 2011),
p. 236; Knoops, supra note 28, p. 139.

% 31(1)(b) of the Rome Statute.
* For example, Germany.

7 For example, Germany and Great Britain. See G. Werle, Volkerstrafrecht (International Criminal Law),
Mohr Siebeck, Tiibingen: 2012, p. 292; Ambos, supra note 31, p. 195; Scaliotti, supra note 31, p. 36.

¥ Kvocka, (Prosecutor v. Kvocka, Kos, Radic, Zigic and Prcac, 2 November 2001, International Criminal
Tribunal for Former Yugoslavia, Judgment IT-98-30/1, para. 707.

% Scaliotti, supra note 31, p. 29; United Nations War Crimes Commission, Law Reports of Trials of War
Criminals, vol. 3: Trial Of Yamamoto Chusaburo (HMSO, London, 1946), p. 78.
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2.2.2. Conditions of the principle of actio libera in causa

According to the Rome Statute, an intoxicated perpetrator is not criminally liable if he or
she is in a state of intoxication that destroys that person’s capacity to appreciate the unlawful-
ness or nature of his or her conduct, or his or her capacity to control his or her conduct to
conform to the requirements of the law, unless the person has become voluntarily intoxicated
under such circumstances that the person knew, or disregarded the risk, that, as a result of the
intoxication, he or she was likely to engage in conduct constituting a crime within the ICC’s
jurisdiction.*

The definition has three parts, but is similar to the double structure of the concept of in-
sanity. The psychological condition (the inability to comprehend the unlawfulness or criminal
nature of one’s actions, or the inability to control one’s actions in accordance with legal order)
is the same — intoxication takes the place of the biological condition in the manifestation of a
mental disease or impairment — but a third, normative condition is added. This condition is
determined in its negative form, i.e., as the absence of guilt."!

The Rome Statute firstly requires for the perpetrator to have been intoxicated (biological
condition) at the time he or she committed the criminal act.*? This qualification is quite wide
since it does not cover just intoxication due to alcohol consumption but also intoxication as a
consequence of consuming any illegal drug.** All the drafts of the Rome Statute contained more
or less the same stipulations.*

In the ICTY case law, this condition was defined as diminished mental capacity due to
the influence of alcohol or drugs,” but in practice the ICTY deals mainly with criminal acts
perpetrated under the influence of alcohol. In the Vasiljevi¢ case, the defendant said he had
a psycho-neurosis caused by chronic alcoholism and fatigue*, while in the Chusaburo case,
which was tried after World War 11, the defendant argued that he was an alcoholic, and the
prosecutor followed this line.*””

The second condition is psychological, and in the Roman Statute it is equal to the psycho-
logical condition of insanity. The perpetrator’s capability to comprehend the unlawfulness or
the criminal nature of his or her actions (component of conscience), or to control his or her
actions in accordance with the legal order (component of will), is diminished or absent.* It is
also important for the perpetrator’s capability to be completely destroyed or absent, not just
diminished.*”

40 Art. 31(1)(b) of the Rome Statute.

I Triffterer, supra note 28, p. 876.

2 Sliedregt, supra note 31, p. 249.

4 Triffterer, supra note 28, p. 876; Knoops, supra note 28, p. 116.

“ C. Bassiouni, The Legislative History of the ICC: an Article by Article Evolution of the Statute, Trasnational
Publishers, New York: 2005, p. 230.

*Knoops, supranote 28, p. 141; Kvocka, (Prosecutor v. Kvocka, Kos, Radic, Zigic and Prcac), 2 November 2001,
International Criminal Tribunal for Former Yugoslavia, Judgment IT-98-30/1, para. 706; Kvocka, (Prosecutor v.
Kvocka, Kos, Radic, Zigic and Prcac), 28 February 2005, International Criminal Tribunal for Former Yugoslavia,
Judgment IT-98-30/1-A, para. 707.

* Knoops, supra note 28, p. 141.

¥ Scaliotti, supra note 31, p. 29; United Nations War Crimes Commission, Law Reports of Trials of War
Criminals, vol. 3: Trial Of Yamamoto Chusaburo (HMSO, London, 1946), p. 77.

* Triffterer, supra note 28, p. 876; Knoops, supra note 28, p. 116, 140.
* Sliedregt, supra note 31, p. 249; Cassese et al., supra note 29, p. 1031; Bassiouni, supra note 44, p. 230.
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The prosecution team in the Chusaburo case decided to use the British variant and argued
that intoxication can influence a criminal act if it negates culpability or mens rea for criminal
acts for which special intent is necessary to change the legal qualification or sentence.®

In accordance with the next condition, the perpetrator is liable for a criminal act if he or
she voluntarily became intoxicated in circumstances in which he or she was aware of the risk
or accepted the risk that he or she can, in this state of intoxication, commit a criminal act that
comes under the jurisdiction of the ICC.

It is evident that the perpetrator is not liable when he or she is in a state of intoxication
and has involuntarily committed elements of a criminal act.” This situation in incontestable™,
which, in my opinion, is correct because we are dealing with a (biological) reason for incapa-
bility that is not under the perpetrator’s control, just as he or she is not in control of mental
illness or true insanity. Voluntariness of intoxication is the key term for judging in cases when
the perpetrator did not know that he or she has ingested a certain intoxicating substance, and
while he or she was excusably mistaken regarding his understanding of the fact that he or she
was coerced or forced to become intoxicated.*

Cases of voluntary intoxication are especially difficult. Comparative law and the Rome Stat-
ute recognize two possibilities. The first possibility includes the perpetrator intoxicating him-
self or herself to insanity, in order to be able to use intoxication as a defence later, if he or she
were ever to be accused of perpetrating a criminal act. The second possibility includes the per-
petrator intoxicating himself or herself to muster the courage to commit a criminal act (Dutch
courage).** In this case, the perpetrator had the intent to become intoxicated and to perpetrate
a crime; therefore, he or she is criminally liable.

The perpetrator is also criminally liable if he or she has become intoxicated voluntarily and
intentionally, and had no intent to perpetrate a crime, but did commit such an act in a state of
intoxication and was aware of the risk or accepted the risk that he or she could commit a criminal
act under the jurisdiction of the ICC. The basic dilemma that arises in regard to this issue among
authors is whether the perpetrator is culpable if he or she can be accused of negligence, or only if it
can be proven that he or she had eventual intent. Triffterer™ is of the opinion that this is a standard
which lies somewhere between negligence and eventual intent. However, most authors believe
that this is negligence, and it suffices for the existence of criminal liability.*

In its case law, the ICTY decided that only involuntary intoxication can be accepted as a
mitigating circumstance. The perpetrator must not have become intoxicated voluntarily or in-
tentionally.”” Intent counts as an aggravating circumstance.

%0 Scaliotti, supra note 31, p. 29; United Nations War Crimes Commission, Law Reports of Trials of War
Criminals, vol. 3: Trial Of Yamamoto Chusaburo (HMSO, London: 1946), p. 78.

*1 Sliedregt, supra note 31, p. 248; Werle, supra note 37, p. 290; Ambos, supra note 31, p. 195; Knoops, supra
note 28, p. 117.

> Werle, supra note 37, p. 292; Ambos, supra note 31, p. 195; Scaliotti, supra note 31, p. 28; Knoops, supra
note 28, p. 117.

** Knoops, supra note 28, p. 118.

** Knoops, supra note 28, p. 117, 123 about the so-called Dutch courage.

> Triffterer, supra note 47, p. 877.

% Werle, supra note 56, p. 293; Knoops, supra note 47, p. 117; Ambos, supra note 50, p. 195.

7 Kvocka, (Prosecutor v. Kvocka, Kos, Radic, Zigic and Prcac), 28 February 2005, International Criminal
Tribunal for Former Yugoslavia, Judgment IT-98-30/1-A, para. 707, 708; Kvocka, (Prosecutor v. Kvocka, Kos,
Radic, Zigic and Prcac), 2 November 2001, International Criminal Tribunal for Former Yugoslavia, Judgment
1T-98-30/1, para. 706.

8 Knoops, supra note 28, p. 123; Kvocka, (Prosecutor v. Kvocka, Kos, Radic, Zigic and Prcac), 2 November
2001, International Criminal Tribunal for Former Yugoslavia, Judgment IT-98-30/1, para. 706.
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In the Chusaburo case the prosecutor expressed his opinion that in relation to this principle,
it is mostly relevant whether the perpetrator’s intoxication excludes special intent necessary for
criminal act.”

2.3. Diminished capacity due to intoxication

The Rome Statute does not govern either diminished mental capacity or diminished ca-
pacity due to intoxication, or the effect of diminished capacity on the criminal act. In my
opinion, it would be simplest and most appropriate for the ICC to adopt the conditions
from the provisions on insanity due to intoxication by accepting that the intensity of the
psychological condition and the perpetrator’s capability to comprehend and control his or
her actions is just diminished, not excluded. This way, the ICC could take into account only
involuntary intoxication; the effect of this principle, of course, should not be the exclusion
of a criminal act — because capacity exists, only in a diminished form — but, at most, could
influence the determination of punishment, like in “ordinary” cases of diminished mental
capacity.®

The ICTY accepted intoxication in its case law as an exculpatory circumstance® only if the
defendant was intoxicated involuntarily or was forced to become intoxicated.®* In my opinion,
this approach is correct because it equalizes the effects of diminished capacity and diminished
capacity due to involuntary intoxication. From the perpetrator’s perspective, both biological
causes for this institute are involuntary — general intoxication due to a mental abnormality and
intoxication by alcohol because it was involuntary.

On the other hand, the ICC counted voluntary or intentional intoxication (by alcohol or
drugs), which has diminished a perpetrator’s mental capacity, as an aggravating circumstance
in the process of sentencing, because international crimes are usually carried out in typi-
cally violent environments where weapons are easily available;* therefore, one should be more
careful of one’s actions and take preventive measures. With this decision the ICC declined to
use the case law of courts in Yugoslavia where diminished mental capacity due to intoxica-
tion was accepted as a mitigating circumstance.* In most cases the ICTY refused to accept
diminished mental capacity due to intoxication as an exculpatory circumstance, and did so

%% United Nations War Crimes Commission, Law Reports of Trials of War Criminals, vol. 3: Trial Of
Yamamoto Chusaburo (HMSO, London: 1946), p. 77; Knoops, supra note 28, p. 139.

5 Bassiouni, supra note 44, p. 237.

¢! Schabas, supra note 28, p. 487; Kvocka, (Prosecutor v. Kvocka, Kos, Radic, Zigic and Prcac), 28 February
2005, International Criminal Tribunal for Former Yugoslavia, Judgment IT-98-30/1-A, para. 707; Kvocka,
(Prosecutor v. Kvocka, Kos, Radic, Zigic and Prcac, 2 November 2001, International Criminal Tribunal for
Former Yugoslavia, Judgment I'T-98-30/1, para. 706.

62 Kvocka, (Prosecutor v. Kvocka, Kos, Radic, Zigic and Prcac), 28 February 2005, International Criminal
Tribunal for Former Yugoslavia, Judgment IT-98-30/1-A, para. 707; Kvocka, (Prosecutor v. Kvocka, Kos, Radic,
Zigic and Prcac, 2 November 2001, International Criminal Tribunal for Former Yugoslavia, Judgment IT-98-
30/1, para. 706.

% Knoops, supra note 28, p. 123; ] Kvocka, (Prosecutor v. Kvocka, Kos, Radic, Zigic and Prcac, 2 November
2001, International Criminal Tribunal for Former Yugoslavia, Judgment IT-98-30/1, para. 706.

 Kvocka, (Prosecutor v. Kvocka, Kos, Radic, Zigic and Prcac, 2 November 2001, International Criminal
Tribunal for Former Yugoslavia, Judgment IT-98-30/1.
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a priori,* because the defendant was not able to prove that his or her intoxication was truly
involuntary.*

In the Chusaburo case, the use of the “drunkenness” defence as an attempt to influence the
determination of punishment was implicitly denied,*” with the court convicting the defend-
ant and giving him the death penalty.®® Despite this decision the prosecutor stated some of his
views on this principle. In his opinion, diminished capacity due to intoxication could warrant
a mitigation of punishment or lightening of the legal qualification if the perpetrator was so
incapacitated that he was unable to form intent for a criminal act.®

Conclusion

The principle of actio libera in causa or the effect of the perpetrator’s voluntary intoxication
on the existence of a criminal act is controversial in international criminal law. Existing legisla-
tion, as contained in the Rome Statute, is a compromise between different legal systems across
the world, and it allows for the exclusion of a criminal act based on the fact that the perpetrator
was involuntarily intoxicated and he or she cannot be ascribed guilt for the act of intoxication
or the criminal act. This application is compatible with continental penal codes. But the so-
called intoxication in bad faith (mala fidae) does not exclude criminal liability.” The effect of
this principle under the Rome Statute is the exclusion of a criminal act in accordance with the
exemplary continental legislations. This represents a departure from British court case law in
which this principle has an effect primarily on the legal qualification when the criminal act is
equivalent to a criminal act perpetrated out of negligence. If this is not so, then it represents a
perfect defence. So far the courts have not supported this practice.

In the Rome Statute, the actio libera in causa principle has three elements, composed simi-
larly of insanity due to biological (intoxication), or psychological (the inability to control ac-
tions or understand their consequences), or the third negative condition (nonexistence of guilt
for the criminal act).

The Rome Statute does not deal with diminished mental capacity due to intoxication and
also does not contain stipulations regarding the conditions of a generally diminished mental
capacity. I propose that the ICC finds support in the three above-mentioned elements of the
principle of actio libera in causa by acknowledging that a perpetrator’s capacity to understand
or control his or her actions is partially diminished, not totally absent. The ICC could accept
that diminished mental capacity due to intoxication could be understood as an exculpatory
circumstance without the elimination of criminal liability. Such a solution would be in accord
with exemplary continental legal systems which do not, in principle, admit voluntary intoxica-
tion in bad faith as an exculpatory circumstance, as well as with the present jurisprudence of
international courts.”

% Schabas, supra note 28, p. 487.

8 Kvocka, (Prosecutor v. Kvocka, Kos, Radic, Zigic and Prcac), 28 February 2005, International Criminal
Tribunal for Former Yugoslavia, Judgment IT-98-30/1-A, para. 708.

¢ United Nations War Crimes Commission, Law Reports of Trials of War Criminals, vol. 3: Trial Of
Yamamoto Chusaburo (HMSO, London: 1946), p. 76.

% Ibid., p. 79.

 Scaliotti, supra note 31, p. 29; United Nations War Crimes Commission, Law Reports of Trials of War
Criminals, vol. 3: Trial Of Yamamoto Chusaburo (HMSO, London: 1946), p. 78.

70 Knoops, supra note 28, p. 117.

7! See the cases of Kvocka and Todorovi¢ from the International Criminal Tribunal for Former Yugoslavia.
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IANCKYCCHUMOHHBIN KNYy6

Ounemma Bbli6opa mogenu
ynpaBJieHUA KOMnaHumeun

C.M. JlyueHko

Beaylwmm akcnepT KoHTponbHoro ynpaeneHua MNMpesnaeHTta Poccuiickon ®epepaunn. Agpec: Poccnia-
ckana ®epepauun, 103132, . MockBa, Ctapan lNMnowaab, 4. 8/5. E-mail: scorp_ante@rambler.ru

AHHOTauua

HacToAwana ctatbA paccmaTpmBaeT MOAENM yrnpaBfieHnA Komnanven. Llenbio paccmMoTpeHvA ABnAeTcA
BbI6OP M OLEHKa NPUOPUTETHOW MOAENW yrnpaBneHnsa B Komnawun. byayT npeactaBneHbl ABe Mopenu:
MOLENN yrnpaBfieHNA C MPYOPUTETOM B OTHOLUEHWU MEHEIXXMEHTa U MoAesflb ynpaBneHuA C npuopu-
TETOM B OTHOLUEHUN COBCTBEHHMKOB. B Mogenu ynpaBneHus ¢ rocnoAcTBOM AMpeKTopaTta OH 06A3aH
MCMoMb30BaTh CBOWM MOMHOMOYMA C LEMbio Kanutanu3aumm CTOMMOCTM KOMMaHuK, U, COOTBETCTBEHHO,
6narococToAHMA akumoHepa. MoNHOMOYNAMM NPUHUMATD PELLUEHUA OTHOCUTENbBHO AOCTUXXEHNA OaHHOW
Lenn HafenAeTcA PyKOBOACTBO KOMMaHUK, a He akuMoHepbl. [pn 3TOM pyKOBOACTBO AOMKHO Cnefo-
BaTb OCHOBOMOMAraloLWyM NpUHLMNaM KOPrMopaTUBHOIO yrnpaBneHnAa — guayumapHbiM 06A3aHHOCTAM.
MpencTaBneHHaA Moaenb HaXoAMUTCA MoA 3alwmTon npasuna 6usHec-pelenna (business judgment rule).
Mopenb ynpaBneHua ¢ NpUopuTETOM MEHEeIXXMeHTa MMeeT cBou HepocTaTku. OHa npepgnonaraeT no-
JNINTUKY OMNpeneneHHON 3aKpbITOCTU OT akUMOHEpPOB. TeM camblM CO34aeTCA CUTyauma MHGOPMaLVOH-
Hon acummeTpur. OCHOBHOM NPO6MEMo B POCCUCKON KOPMOpaTUBHOW MPaKTUKe ABNAETCA CUTyauus,
KOrAa PyKoOBOACTBO KOMMaHUM He AEWCTBYET B UHTEpecax akLMOHEepOoB, a CTPEMUTCA AEWCTBOBAaTb B
COBCTBEHHbIX MHTEpecax (NM4Hoe oboralleHmne) B ylepb nHTepecam komnaHum. B cBoto o4yepenb moaens
yrnpaBfieHnA KOMMaHUeN ¢ NPMOPUTETOM COOCTBEHHNKOB NoApa3yMeBaeT KOMMNPOMUCC UHTEPECOB MeX-
[y MEHEI)KMEHTOM 1 akumoHepamun. Mexay co6CTBEHHUKaMU Y MEHEA>KMEHTOM 3aK/io4aeTcA cornatle-
HVe, B KOTOPOM OTPa>keHbl BbIOOP SKOHOMWUYECKOW CTpaTernm passBuTuUA KOMMaHuW, AnanasoH yvacTua
B yNpaBieHNe KOMMaHWen CO CTOPOHbI aKLIMOHEPOB, NMOMTHOMOYMA N OTBETCTBEHHOCTb CTOPOH, YCINOBUA
COBEepLUEeHVA pAfa TpaH3aKUui, oNpeaenaAloTCA YCNOBUA B OTHOLLEHNW NPOBEAEHNA MOHUTOPUWHra (npo-
BEPKM) CO CTOPOHbI aKLIMOHEPOB 32 MEHEIXKMEHTOM. [1py MOHUTOPWHIE CO CTOPOHbI COBCTBEHHUKOB 3a
OVIPEKTOPaTOM MOXET 6bITb MCNONb30BaHa MOAENb AENOBOr0 Lenenonaranva. NpeacrtaBneHHaA moaens
NO3BONAET OCYLLECTBNATb KOHTPOMb 3a PyKOBOACTBOM, a TakXe TeCcTMpoBaTb VX AENCTBMA Ha npen-
MeT [06pPOCOBECTHOCTM U pa3yMHOCTU. Moaenb ynpaBneHna ¢ NpropMTETOM aKLMOHEPOB UMEET CBOMU
cnabocTn. [NepmMaHeHTHbIE KOH(NMKTbI MEX Ay aKLMoHepaMu (Hanpumep, 31oynoTpebneHme npaBoM Ha
nonyyeHne nHopmMaLmm Co CTOPOHbI MENKMX COBCTBEHHNKOB) AEeCTabunn3npyoT XO3ANCTBEHHYIO AeA-
TenbHOCTb KomnaHuw. [NpeactaBneHHaA paboTa HOCUT MEXANCLMMNIIMHAPHbIV XapakTep, T.e. 3aTparusaeT
0COBEHHOCTU MEHEIKMEHTa Kak HayKu, a Takxe, pasdymMeeTcsd, KOprnopaTuBHOE npaso. Vicnonb3oBaHue
MOLENMN YyNpaBneHVA C NPUOPUTETOM aKLMOHEPOB MOXET CO3[aTb HEKYIO OCHOBY AJ1A CO3MAATENbHOro
COTPYOHMYECTBA MeX Ay COBCTBEHHUKAMM U MEHEIXXMEHTOM KOMMNaHWUM.

KnrouyeBble cnosa

KOpropaTUBHOE yrnpaBreHne, KOpPrnopaTMBHOE Npaso, MOAesb AeNOBOro uenenonaraHnsa, COBCTBEHHUK,
MeHEeO>KMEHT, 06POCOBECTHOCTb, Pa3yMHOCTb, MOAE/b YNPaBeHnsa KoMnaHuen
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BBepneHue

B Poccunm cro>xumach MOfie/ib PHIHOYHON 9KOHOMMKI CO CTPYKTYPOIl COOCTBEHHOCTH, B
KOTOPOYI JOMVMHUPYeT OfVH VIV TPYIIa U3 HECKOIbKIX KOHTPOIUPYIOMUX COOCTBEHHIKOB.
COOTBETCTBEHHO, YaCTO COOCTBEHHMKM WM Apyrue muna (6eHeduumapsl), y4acTBYIOLIE
B MCIIOTTHUTEIbHBIX OPraHaxX aKI[IOHEPHOTrO OOIIeCTBa, He 3aMHTEPECOBAHbI B IOBBIIICHNN
PBIHOYHOI CTOMMOCTH IPEAIPUATHS, B HONTYIeHNN JOXOMOB Yepe3 JUBYUJECHNBI M Ha OCHO-
Be POCTa OMPKeBBIX KOTMPOBOK. Ha060pOT, OHM CKIOHHBI MUHUMMU3UPOBATh IPUOBIUTH MU
HaKke JeMOHCTPUPOBATD YOBITKU MPEAIIPUATIS, UCKYCCTBEHHO OTCEKasi 4acTh (MHAHCOBBIX
IIOTOKOB (4epe3 LIeHbl, Yepe3 pasfie/ieHIe PacueToB U T.II.), IOSYUHAA UX LeIAM CHYDKEHUA
HaJIOTOB, YBeMYEHN: IMYHBIX JOXOJ0B VTN MHBIM IPeIPUHUMATEIbCKYM 3aadaM. B mpe-
IeNIbHOM CITydae pe3ylbTaTOM TAaKOTO IIOBEfeHNsI MOXET CTaTh HMpeJHaMepeHHOe M PUK-
TUBHOE OaHKPOTCTBO IpefupuATHA. JacTo CKIafbIBaeTCA HeIIPO3PadHblil, pas[e/leHHbII Ha
TpYIy KOMIIaHMI 6U3HeC, C HeCKONbKMMM CHCTeMaMM y4eTa, B paMKaX KOTOPOrO OCHOBHbBIE
HPEeANPUATIS MMEIOT MIHIMA/IbHYI0 CTOMMOCTD M He MOTYT BBINTU Ha (POHTOBBII PHIHOK'.

[TpaBo cOOGCTBEHHOCTN (SKOHOMUYECKUII MHTEpeC) U IIpaBO KOHTPOJLA HaJl KOMIAaHUe
ABJIAIOTCA OCHOBOIIONATAIONIMY MPUHIUIIAMM (QYHKIMOHMPOBAHNA COBPEMEHHOI KOPIIO-
paryn. [IpaBo KOHTPOJIs OIIpefesieTcs: yCTaBoM KoMItanuu. HecMOTps Ha To, 4TO yIpaBiie-
Hle KOMIIAHMelT OCYILIeCTB/IAeTCA COOCTBeHHMKaMM (akuyoHepaMn). QakTIdecKy yrpasysaeT
KOMITaHMell MeHePKMeHT (coBeT fupekTopoB). COOCTBEHHMKY He BIAfieloT MH(OpMaImelt,
HIM O eKeJHEBHBIX OIEPAIsIX KOMIIAHNUN, HI O JOITOCPOUHOI momutuke. HampoTus, akun-
OHepbl OIPaHNYEHbI PEIKIMY BOIIPOCAMIL: IIPABOM BBIOOpa pyKOBOAMTeENA (CoBeTa JUPEKTO-
POB), BHEeCEHME TONPABOK B YUpeAUTEIbHbIE JOKYMEHTDI, BOIIPOCHI, Kacalolyecs CIVAHUA
KOMITAaHMY, CLIETIOK C 3aMHTEPeCOBAaHHOCTBIO, HOOPOBOIbHAS MUKBMUAALs. PemreHns co6-
CTBEHHMKOB He HOCAT IIPEBEHTUBHOrO XapakTepa. C Ipyroit CTOpOHbL’, IPUMEHEeHNe MOeIN
TIeTIOBOTO Iie/IeN0araHys II03BOJAET MCIIONb30BATh IPEVMMYIeCTBa PV KOHTPOsIe (MOHUTO-
puHTe) 32 JOOPOCOBECTHOCTDIO U PA3yMHOCTDIO HEICTBUIT IIPU COBEPIICHNN CHETIOK (CenKn
C 3aMHTEPECOBAHHOCTBIO, CAC/IKY, CBSI3aHHBIE C IIPMYMHEHVEeM yliepba MHTepecaM KOMIaHUI
U ee aKIMOHepaM) CO CTOPOHBI MEHeIXKMeHTa (CoBeTa JUPEKTOPOB).

Kak 6b1710 0T™MedeHo B «CrpaTerun pa3BuTius GMHAHCOBBIX PHIHKOB 10 2020 rofa»’, OfHOI!
13 OCHOBHBIX IIPO0O/IEM OCTAETCsI MEXAHV3M PACKPHITHSI MHGOPMALINY O PEAIbHBIX COOCTBEH-
HUKaxX (KoHeyHBbIX 6eHeduimapax). B ITonoskennu o packpplTiy MHGOPMALN SMUTEHTAMI
9MUCCHOHHBIX IIEHHBIX OyMar? mpeycMOTpeHbl HOPMBbI, TI03BOJIAIONINE ITOTy4aTh MHPOpMa-
o o 6eneduimapax (BeirogonpuobperaTensx), T.e. peann3oBaTh moaoxeHus ct. 22 depe-
panbHOrO 3aKoHa OT 22 amperis 1996 . Ne 39-D3 «O pbIHKe LIeHHBIX OyMar»’, a Tak>Ke IOJI0XKe-
Hus1 «Crparernu pasBUTHs PUHAHCOBBIX PHIHKOB 10 2020 roga».

! Cm.: Pacniopsixenne IlpaButenscrBa MockBer o 8 centsiopst 2006 r. Ne 1766-PIT «O cucremarnsanum
Mep 10 IIPeCeYeHNI0 U TIPEAYIPEeXXIEHNIO IPOTUBOIPABHbIX HeNCTBUIT Ha (PUHAHCOBBIX 1 (POHIOBBIX PhIH-
kax» // Bectuuk Mapa u IIpaBurenbctsa Mocksbl. 2006. Ne 58.

> Cm.: JIyyenxo C.JI. Teopuu mpropuTeTa yIpapIeHNsA KOMIIaHUel: 6allaHC MHTePeCOB yYacTHUKOB // Piu-
HAHCOBBIN MeHe>KMeHT. 2011. Ne 6.

? Cm.: Pacriopsixenne ITpasurenscrsa Poceniickoit @emepannu ot 29 fekabps 2008 . Ne 2043-p «O6 y1-
Bep>xenun Crparerun ¢puHaHcoBOro pbiHKa Poccumitckoit Penepaunn Ha nepuog fo 2020 roma» // C3 PO.
2009. Ne 3. Cr. 423.

* Cm.: [Tprkas ®COP or 4 oxraAbpsa 2011 r. Ne 11-46/m3-H «O6 yTBep)K/AeHNN TIOTIOXKEHUA O PACKPBITUN
nH(pOpMaLN SMUTEHTAMI SMICCHOHHDIX IIeHHBIX OyMar» // BionmeTeHb HOPMATVBHBIX aKTOB (hefiepaIbHBIX
OPraHOB MCIIOIHUTE/IbHOM BacTu. 2012, Ne 8.

>Cm.: C3 PD. 1996. Ne 17. Cr. 1918.
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Ha camoMm pene B [ieJICTBYIOLIEM POCCUIICKOM 3aKOHOJATeNbCTBE He IPOIMMCAH YEeTKUIA
MeXaHU3M, MO3BOMAIMNIT UAEHTUPUIVMPOBATh KOHEUHbIX OeHednuIMapos (BBITOZOIPUO-
6petateneit). Bonee Toro, 4To6b! MAEHTNGULMPOBATh HAHHBIX BBHITORONPHOOpeTATENel, He-
00X0ANMO IPeACTaBUTh AeMHNLNIO faHHOTO HoHsTHs. Ha Ham B3misg, [lnenym Boicurero
Apoburpaxnoro Cyna Poccuiickoit Pefepanyu B cBoeM IHOCTAaHOBIEHUN® He Jla€T YETKOTO
olpefeneH st MOHATIA 6eHeduIMapa, He YKasbIBaeT KPYT /L], KOTOPbIE MOTYT SIB/IATHCS BbI-
FOOIIPHOOpeTATE/SIMIL.

B coorBercTBMu ¢ 1. 1 npusenenHoro Iloctanosnenus Ilnenyma Boicuero Apourpax-
Horo Cyma Poccuitckoit @emepalinyt BBITOLOIPHOOpeTaTesieM TO/DKHO IPU3HABATHCS IUIIO,
KOTOpO€ He SIB/ISIeTCSI CTOPOHOIL B CLle/IKe, HO B Pe3Y/IbTaTe ee COBEPIIEHNsI MOXKET OBITh OCBO-
60x/eHo oT 06a3anHOCTel Tepen AO (B 4aCTHOCTH, BCIIEACTBIUE MPETOCTABICHUA TOKHUKY
coryacusi Ha IepeBOJ ero Jo/ra nepey oOLIeCTBOM Ha [PYroe JIMIO) WIX HelOCPEeICTBEHHO
IIOJTy4aeT IO Hell IpaBa (HaIlpuMep, BBITOZONPIOOpeTaTe/b 10 JOTOBOPY CTPaXOBaHUA MIN
JIOBEPUTENbHOTO YIIPAB/IeHN MMYIeCTBOM, OeHeduimap 10 6aHKOBCKOI rapaHTUN, TPEThe
JIUII0, B IOJIb3Y KOTOPOTO 3aK/II0YEH JOTOBOP B COOTBETCTBMM CO CT. 430 IpakmaHCKOro Ko-
nexca Poccuiickort Pepepanyn).

Ecnu HeBO3MOXHO YeTKO OIpefenTh GeHepUIapHBIX COOCTBEHHIKOB, TO KaK MOXXHO
BBIPabOTaTh MEXaHM3M UX upeHTUMKanMu? [I1s1 MposiCHeHNsI IIPAaBOBOTO MeXaHM3Ma OIIpe-
JieTIeHNsT KOHEYHBIX BBITORONprobpeTaresieil 06paTuMcst K eBpOIENCKOI IPaKTUKe.

Hupextusa Epponerickoro mapnamenta n Cosera 2005/60/EC «O mpegoTspaiennn uc-
0/1b30BaHMs (PMHAHCOBOIL CHICTEMBI /IS OTMbIBAHS JEHEKHBIX CPEACTB 1M PMHAHCHPOBA-
HIA TeppopusMa»’ 4eTKO oIpereraeT OeHedULMapHbIX COOCTBEHHNKOB. JINIja, B 3HAYNTE/b-
HOJI CTelleHV KOHTPONMPYIOLINE UCIIO0/Ib30BaHMe UMYIIeCTBa KOMIIAHUY MIN «MEXaHM3Ma»,
ClIefiyeT CYMTaTh BbIrofonpuobperarensamu (6eHeduimapamn). Benedunmapom crepyer
cunTaTh (PU3MYECKoe U0 WIN TPYIILY JINL, IIOTHOCTHI0 KOHTPOIMPYIOIIVIX K/IVEeHTa 1/MIn
¢dusmyeckoe NMUII0, OT MUMEHM KOTOPOTO COBEPIIAETCA CHIENKA.

Hupextusa 2005/60/EC yeTKo ompesienisieT Kpyr 1M, MOANAJAIINX IOf IOHATHE BbI-
roporpuobperarens. K BBIroonpro6peTaTessivM OTHOCSTCS: B OTHOIIEHUY KOMIIAHUIT — (-
3MYECKO€ JINIIO0 MY TPYIIIIA JINL, IIOJTHOCTDI0 KOHTPOIMPYIOLVie KOMIIAHMIO, ITPAMO VIV OIOC-
PenoBaHHO O6TafaoIIIie IIPABOM COOCTBEHHOCTH M/IV KOHTPOJISL (KaK OBIIO OIIpefiesieHo — ABa
OCHOBHBIX MeXaHM3Ma: IPaBO COOCTBEHHOCTH I IIPaBO KOHTPOJIA) HaJl JOCTaTOYHBIM IIAKETOM
AKIWIL /1 TOTIOCOBAHMA B JAHHONM KOMIIAHMY, BK/II0Yasl aKI[IOHEPOB XOJIMHIOB, He BXOJAIINX
B CIMCOK KOMITAaHNMIT HA PerTaMEeHTUPOBAHHOM PbIHKe (fo/s B 25% IUTIOC 1 aKiuust sABIsAeTCs
KpUTepreM JaHHOI KaTeropnn); Gpr3ndecKie Tniia, TeM W MHBIM 00pa3oM KOHTPOIUPYIOLIe
yIpaB/eHye 0puaNIecKuM oM. Kpome Toro, Kk BEITOONPHOOpeTATeNAM, B 4acTH, Kacao-
Ijerics OPUANIecKX MLl (TakMxX Kak (OH/bI, IOPUAIIECcKIIe MEXaHUSMBI, TPACTOBbIE KOMIIA-
HVIM, yIpaB/Aiolye GOHIaMIL U paclopsDKAIOLIeCs MMI), OTHOCSATCS: TaM, IZie BHITOJOIIPUO-
6peTaTenu ompezeneHbl — 3TO GU3MUeCKNe INIA, KOTOPbIe BIafeoT 25% 1 6oree MMYIeCTBa
IOPUIYECKOTO JIMIIA WM MEXaHM3Ma; TaM, IJje BBIFOZJONproOpeTaTeu I0pUANIeCKOro Mexa-
HI3Ma VIV IOPUAMYECKOro JINITA He OIpefieNIeHbl, — 9TO K/IACC JINII, B YbMX MHTEPECaxX CO3[aHO
U QYHKIMOHMPYET I0PUANYECKOe JIUI0 WM MeXaHM3M; HaKOHell, GM3ndecKie NTuIa, KOHTPO-
nmpytone 25% u 6oree UMyIIeCTBA OPUAIMIECKOTO JIUIA VIN IOPUAUIECKOTO MeXaHU3Ma.

¢ Cm.: [TocranoBnenne Ilnenyma Boicurero Apb6urpaxnoro Cypa Poccuiickoit @emepanny ot 20 nioHA
2007 . Ne 40 «O HEKOTOpbIX BOIPOCAX MPAKTUKY IPUMEHEHM TIONIOKEHUIT 3aKOHOZIATENbCTBA O CHENKaX C
3aMHTepecoBaHHOCTLIO // Bectunk BAC P®. 2007. Ne 8.

7 Cm.: JlupextuBa Ne 2005/60/EC Empomeiickoro mapmamenta u Cosera Eppomeiickoro Coiosa ot
26 okTs6pst 2005 1. «O HpeoTBpaleHN MCIO0Ib30BaAHNS (GUHAHCOBON CHCTEMBI /ISl OTMBIBAHMS JeHEXKHBIX
cpencTB u ¢puHaHCHpoBanus Teppopusmar» // CIIC «Koncymbrant ITmoc».
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I[Tocte ompeneneHNs Kpyra L, IOANA/AIOIIUX IO/ IIOHATHE «OeHeduyapy, [lupexTusa
2005/60/EC TpaHCIapeHTHO permaMeHTHPYeT HOPANOK (Ipolefypy) IPOBepKY CBeIeHMUI o
Oenedunnape (B HeliCTBYOLIEM POCCUIICKOM 3aKOHOZATENbCTBE OH He OmpefeneH). B wact-
HOCTII, JaHHAS IIPOLeflypa BK/IIOYaeT MAeHTU(UKALINIO KIIMEeHTa U BepUQPUKAIVIO ero JaHHBIX
ITyTeM IIPOBEPKY JOKYMEHTOB U IIOITy4YeHN s MTH(POpMALMy OT JOCTOBEPHOTO J He3aBYICMOTO
MICTOYHMKA; OLIEHKY PUCKOB U Jpyrue afieKBaTHble Mepbl /I IOHMMaHUA CTPYKTYphI COO-
CTBEHHOCTY ¥ YIpaBJIeHUA KIVEHTa; IIOoy4eHne MHGOPMALUY O LeJISAX Y IpedIoIaraeMoM
XapaKTepe JIeIOBbIX OTHOIIEHMIT; OCYILIeCTB/IEH) e TOCTOAHHOTO MOHUTOPYHTIA JIEIOBBIX OT-
HOIIEHWI1, BK/II0Yas IPOBEPKY COBEPLIAEMbIX OIepalii, IPOBOSUMBIX B T€U€HME JIETTOBBIX
OTHOIIEHUI] C LIe/bI0 COMOCTAB/ICHNA MX C MMEIOIIVMMICS JAHHBIMU O K/IMEHTe, ero 6usHece u
KaTeropMM PICKa, B TOM 4KCIIe, TP HeOOXOAMMOCTH, AJIsl yCTAaHOB/ICHNUS MCTOYHUKA POVIC-
XOXKJIEHN: JIEHeKHDIX CPEJICTB, a TAKXKE C 1[e/IbI0 IO/IepKaHM s aKTyaTbHbIMU JOKYMEHTOB U
CBefleHNI o KyeHTe. JJaHHDI MeXaHM3M HAIlOMMHAeT MOJe/Ib Je/IOBOTO Iie/IelIoNIaraHysa’® 1
IIpefcTaBsieT coboit LjeleBoe Ae/IerMpOBaHIe CBOMX IOTHOMOYMIT (KOHTPOJIb) aKIIMIOHEpaMI
B I10/Ib3y MEHEIKMEHTAa KOMIIAHWI C LIe/IbI0 IIOC/IEAYIOEr0 MOHITOPIHIA T0OPOCOBECTHO-
CTIU U Pa3yMHOCTHU Je/ICTBUI MeHeKMeHTa KOMIIaHUY (MAeHTUUKALA CEeIOK C 3alHTepe-
COBAHHOCTDIO, YOBITOUHBIE CICTIKY) B MIHTEpeCaX aKIMIOHePOB.

Bceo6iiye gupeKTUBBI IO IPOTUBOAEICTBUIO OTMBIBAHIIO JOXO[0B B YaCTHOM OaHKOBCKOM
ceKTOope’ IPOJO/DKAIOT MBIC/Ib B OTHOLICHUY upeHTudMKamm 6eHepuumapos. B wactHocTH,
peanMsyIoT aIrOPUTM UAEHTM(MKAINY POUCXOXK/IEHNA KaIlUTaJI0B IIPY YIIPaBACHUY KOMIIa-
HMell, co6CTBeHHMKa (TPYIITy COOCTBEHHMKOB), LI, OCYILIECTBIAIOIMX KOHTPOID 32 ICHEXKHBI-
ML TOTOKaMU (AMPEKTOPOB, /LI, UMEIOIIVM OTHOMOYNSA IaBaTh YKa3aHMsA PyKOBOUTEILAM).

Vcnonb3oBaHye HOPM MeXYHAPOZHOTO IpaBa (MMIUIEMEHTAIMs UX B POCCUIICKOE 3a-
KOHOJIATe/IbCTBO) C L[e/IbIO OIIpeieieHNsT U NieHTU(UKAIY KOHEYHBIX BBITOfONIpuobperare-
7Iett B OTHOLIEHNUM POCCUITCKMX KOMITaHUI TO3BOMIUT PACKPBIBATh MH(GOPMALIMIO O peabHBIX
COOCTBEHHUKAX KOMIIAHWM, NPELOCTABUTh MHOCTPAHHBIM MHBeCTOpaM (COOCTBEHHMKAM)
peanbHbIe IPABOBbIE FAPAHTUN X BIOXKEHMIL. [apaHTUM HanlpaB/ieHbl Ha JOCTVDKEHME TaKMX
ITyO/IMYHBIX Lje/Iell, KaK IPMB/IedeHIIe YaCTHBIX NHBECTULINII B SKOHOMUKY (KIIMOHEPSL, IIPH-
obpeTast aKIuI, OCYLECTB/IAIOT MHBECTULIMN B AKIMOHEPHOE OOIIeCTBO 1 IIOTOMY BIIpaBe
OXUJATh OT Hero 0OecreyeHus COXPaHHOCTU CBOMX aKI[UIT) M CTaOMIBHOCTD OOIIeCTBEHHBIX
OTHOIIEHNUII B cepe rpaxjaHcKoro o6opota'’.

HeB03MOXXHOCTD OIpefieNieH s ICTUHHBIX COOCTBEHHUKOB (0COOEHHO 9TO KacaeTcs Ma-
YKOPUTApPHbIX BJIafieIblieB) KOMIIAHUY MellaeT KOOPAMHUPOBATD JIEVICTBIUA OCTANIbHBIX CO6-
CTBEHHUKOB C 1Ie/Tbi0 9()(eKTUBHOTO FOJIOCOBAHMs, @ TAKXKe BIVAET HA TAPAHTUY U 3AIUTY
MMHOPUTAPHBIX COOCTBEHHUKOB.

B 4gacTHOCTH, KPYIHBIN COOCTBEHHUK MCIIONB3YeT CBOIO BACTD (IOTHOMOYNS), 3aKIIO-
JaeT JJOTOBOP O MprobpeTeHnn akiuit (Fojert) Ha HeCIpaBeIMBbIX YCIOBUAX (3aHIDKas 3a-
YaCTYIO IIeHY), HAHOCS peasIbHblIl yiep6 MIUHOPUTAPHBIM COOCTBEHHMKAM. TeM caMbIM IpO-
VICXOZIUT BBIIAB/IMBAHIE MIUHOPUTAPHBIX COOCTBeHHNKOB (freeze-out) mocpencTBOM BBIKyIIa
ak1iuii no saHypkeHHol nexe. Koncturyunonssii Cyp Poccnitckoit @efeparm B psifie CBOUX
oIIpefieleHNiI OTMETII, YTO MpPOLeAypa MPUHYAUTETbHOTO BBIKYIA AKIMIT IOApPa3yMeBaeT
KaK OLIEHKY IPaBIJIPHOCTU OIpefe/IeHNsI 1IeHbl BBIKYIIAeMBbIX aKIVii M Hajudue yOBITKOB
Yy MMHOpPUTAapUeEB, TaK U MCCIeOBAHNE CBA3AHHBIX C IPUHYAUTETbHBIM BBIKYIIOM WM BO3-

8 Cm.: J/lyuenxo C.J1. Teopum mpuopureTa yrmpaBieHNs KOMIIaHMell: 0alaHC MHTEPECOB YYaCTHUKOB //
DuHaHCOBBIN MeHemKMeHT. 2011, Ne 6.

° CM.: Bceo61iyte IMPEKTUBEI 110 TPOTUBOEICTBIIO OTMbIBAHMIO JOXOI0B B 4aCTHOM GaHKOBCKOM CEKTOpE
(Bonbdcbeprckue mpunIpmms), mpuHATe 30 okTA6ps 2000 1. // CIIC «KoucynpranT ITmoc».

1 Cm.: ITocranosrenne KoncrurynmonHoro Cyma Poccuiickoit @enepanum ot 28 auBaps 2010 1. Ne 2-T1//
Becrnux Koncrurynuonsoro Cyma P®. 2010. Ne 3.
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HUKHOBEHMeM IIpaBa Ha TAaKOV BBIKYI (PaKTHYECKIX 00CTOATEIbCTB, MOIYIIUX CBUJIETE/IbCTBO-
BaTb O CYLECTBEHHOM HapyIlIeHN) TPeOOBaHWII 3aKOHA VTN O 3/I0YIIOTPeOIeHNI IPaBaMi U
B/IMATD Ha YCTAaHOBJIGHNe CIIpaBelyBoil HeHbl'. [Ipyrumu cnoBamu, Koncrurynyonnsii Cyz
Poccwmiickoit Depeparyi BCTaI Ha 3alUTY IIPaB MUHOPUTAPHBIX aKIVIOHEPOB (CIIpaBejMBoe
LieHooOpasoBaHue Ha akuyo). Kpome Toro, Koncruryumonnsiit Cyn Poccniickoit Oemeparyn
obpairaeT BHUMaHIeE, YTO MIHOPUTAPHBIE AKIIMOHEPHI SIB/ISIFOTCS C/1aboit CTOPOHOII B CHCTEMe
KOPIIOPaTMBHBIX OTHOLIEHNIL, I09TOMY OHHU 00€CIIedNBAIOTCS KOHCTUTYIVIOHHO-IIPABOBBIMIL
rapaHTVsAMY (OXpaHa 3aKOHOM IIPaB aKIMIOHEpOB) U CyAeOHOI 3alYITOI HapYLIEHHBIX IIpaB'2.

EBpormeiicknii Cyx mo mpaBaM 4elOBeKa B CBOEM IIOCTAHOBIEHMU' OTMETHI, 4TO, He-
CMOTPA Ha TO, YTO AENCTBYIOUMMY KOPIOPATMBHBIMI 3aKOHOMATE/TbCTBAMN MIPETYCMOTPEH
IIPUHYAUTEIbHBII BBIKYII aKI[I1, MTHOPYTAPHBIE aKLMOHEPbI JO/DKHBI OBITb 0OecIieyeHbl He-
06XOMMbIMI TIPABOBBIMY TapPAHTUAMU /IS IPESOTBpalleHNs ArcbanaHca MeX/y 3alHTe-
PeCcOBaHHBIMM CTOPOHAMY, IPUBOMAILIETO K IPOV3BOIIBHOMY U HECIIPaBe/IMBOMY (II0 3aHU-
YKEHHOJ] LieHe) TMIIeHNIO JIMLA MMYIecTBa (aKIyiT) B I0/Ib3Y MHOTO /IuLia. [JpyriuMu crnoBami,
KPYIHbIIT COOCTBEHHNUK, HAHOCS VIep6 MeNTKOMY COOCTBEHHUKY (B 4aCTHOCTM, IIPUHY/M-
Te/IbHBII BBIKYII aKLIMII I10 3aHVDKEHHOI IleHe), O/DKeH HeCTU OTBeTCTBEHHOCTD.

CremoBatenbHO, 3ajady obecredeHns Oananca IpaB ) 3aKOHHBIX VIHTEPECOB BCEX 3a-
MHTEPECOBAHHBIX NI] (AKI[MOHEPOB, KPEAUTOPOB, OPTaHOB YIIPABIEeHMs U JIP.) B Ipoliecce
TIPENIPUHIMATENTbCKOI JIESITETBHOCTY AKIMOHEPHOTO OOIeCTBA, B TOM YNCIIE, TIPU BbIOOpE
9KOHOMMYECKOII CTpaTerny pa3BuUTys 6usHeca (MOZeIb yIIpaBIeH1s KOMIIaHMelt), CoBeplie-
HUJ CEJIOK C aKIMsAMU, YCTAaHOB/IEHMN OTPAaHMYEHNUI! B BBIIJIATe aKI[IOHEPHBIM OOII[eCTBOM
AVBUJICHIOB IPU3BaHO pellaTh POCCUIICKOe KOPIIOpaTUBHOE IIpaBo ™.

OCc06eHHOCTBIO ITPENICTABICHHON CTaTb) SABJIAETCS TO, YTO paspelleHyie IPefiCTaBlIeHHbIX
37eCh IIPOOIeM IeKUT He TOMBKO B IIIOCKOCTY KOPIIOPATUBHOTO IIpaBa, HO 1 B poKyce Teopun
MeHe[[P)KMEHTA — YIpaBjIeHle KOMIIaHMell B IIeIOM.

B wactHOocTH, JI. CrayT"” mpentnduumpyeT ABe OCHOBHbIE TEOPMY YIIPAaBIeHMs KOMIIA-
HUeIL: Teopus, B OCHOBE KOTOPOI! ITIABEHCTBYIOLIlee MOIoXKeHNe (IPUOPUTET) 3aHNMAIOT aKIji-
OHEpBI, ¥ TeOPUs, B KOTOPOM IPHOPUTET OTAaeTcs aupekropary. JI. CrayT oTMedaeT, YTO KOH-
TPOJIb HaJ, KOMIIaHMeN JO/DKEH ObITh COCPENOTOYEeH B PyKaX aKLMOHepOB. [JypeKTopaT fO/DKeH
YIIpaB/IATh KOMIIaHMEN B MIHTEPecaX aKIMIOHEPOB, @ PbIHOYHAsI IJeHa aKIVI SIB/IIETCS OCHOBHBIM
MH/VKAaTOPOM B OTHOIIEHN! MHTepecoB akumoHepos. P. Kpaakman u I Xancmanu' ormevanny,
YTO TeOpMsI IIPUOPUTETA C TOCIIOACTBOM AKIVIOHEepa ABJIAETCS B KAKOI-TO CTENeHN STa/IOHHOIL.
[TpOTHBOIOIO>KHOCTBIO TAHHON TEOPUH SIBJIIETCS MOJIE/Ib C TOCHIOAICTBOM MeHeKMeHTa. B gacT-

"' Cm.: Onpepnenenne Koncrurynmonnoro Cyna Poccniickoit @epeparmu ot 10 despamsa 2009 1. Ne 372-
0O-0 // Becraux Koncturynmonnoro Cyzma P®. 2009. Ne 5; Onpenenenne Koncturynmonnoro Cyna Poccuiickoit
Depeparuu ot 3 uiona 2007 1. Ne 713-O-I1 // CIIC «KouncynmbranT ITmoc»; Onpenenenne KOHCTUTYLIOHHOTO
Cyna Poccmiickoit @enepanyy ot 3 monsa 2007 r. Ne 714-O-I1 // CIIC «Koncynprant Ilmoc»; Onpenenenne
Koncrurynmonnoro Cyza Poccniickoit @epepanym ot 3 nrors 2007 r. Ne 681-O-I1 // Becrauk KonctuTynmonHoro
Cyna P®. 2007. Ne 6.

12 Cm.: [Tocranosnenne Koncturyunonnoro Cyaa Poccmitckoit @epeparyu ot 10 anpers 2003 . Ne 5-I1 //
Bectank Koncturynmonnoro Cyzma P®. 2003. Ne 3.

'3 Cm.: [TocranoBenne EBporieiickoro cysa 1o npasam denoBeka ot 28 oktsi6pst 2010 r. o geny «Suda v.
Czech Republic» // Bronnerens EBpomneiickoro cyzia o mpaBaMm denoseka. 2011. Ne 4.

4 Cm.: Onpepenerme Koucruryrmonnoro Cyma Poccniickoit @epepanmu ot 21 ekabpst 2006 . Ne 619-O //
CIIC «KoncynbranT ITmroc»

15 Cm.: Stout L. New Thinking on «Shareholder Primacy» // Working paper. UCLA School of Law. 2009.

' Cm.: Hansmann H., Kraakman R. The End of History for Corporate Law // Working paper. Yale Law
School. Harvard Law School. 2000.
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Hocty, C. BeitHOprmx'” yTBep>KIaeT, 4TO aKI[IOHEPbI He COXPAHAIOT KOHTPOJIb HaJl KOMITAHNe, a
AMPEKTOpAT He CTPEMUTCS MaKCUMUSMPOBATD LIeHy aKLIIL.

Poccuiickas crucTeMa KOPIIOPATUBHOTO IIpaBa MMeeT HAalPaBI€HHOCTb B CTOPOHY MOfie-
M C TOCIIOICTBOM MeHEKMEHTa, HeCMOTPs Ha IIVPOTY AMCKpeLuy akiyoHepos. Hanpumep,
IaHHAasI TTO3ULYSI XapaKTePHA I/IsI CLETOK, COBEPILIAEMbIX AMPEKTOPATOM, B OTHOLIEHUI KOTO-
PBIX MMeeTCsI 3aMIHTEePECOBAHHOCTD, a TAKXKe CA/IKM, HAllPaB/IeHHbIe Ha IIPUYMHEHNE YOBITKOB
B OTHOLICHM! KOMIIAaHMH. 3a4acTyI0 IIOJTHOMOYNS aKIMOHEPOB CBOLATCA K CIeAYIOIIVM TpeM
COCTABJIAIONIVIM: IIPABO TOI0COBATD, IIPABO MPELbABUTD MCK U IIPABO IPOJATH CBOY AKIVIIL.

ABTOD IIpefCTABIEHHON CTAThY PACCMATPUBAET OCOOEHHOCTI MOJIE/Iel YIIPaB/IEHNIsI KOM-
manuert. Ienpo paboThI SB/IIETCS HAXOXKIEHNE HEKOETO KOMIIPOMICCA MHTEPECOB MEX/Y Me-
HePKMEHTOM (COBETOM JIUPEKTOPOB) U cOOCTBEeHHMKaMu Kommanuu (akimonepamu). Kpome
TOrO, HeOOXOAVMMO BBIOpATh KaueCTBEHHYIO MOJe/Ib YIPaB/IeHMA KOMIIaHMel, KoTopas 0y-
IeT HallpaBjIeHa Ha CO3WJjaHMe, a He Ha paspylleHue. ABTOp IpefCTaBAeT A CPaBHEHNUA
MOJie/Ib VIIPaBAeHNs C IPUOPUTETOM B OTHOILIEHUY MEHEMKMEHTA U MOJE/b YIPABIeHUs C
IPUOPUTETOM B OTHOIIEHMY COOCTBEHHMKOB, aHAMM3NPYET U [ie/laeT BBIBObI Ha IIPEMeT JIC-
[IO/Tb30BAHMS UX B POCCUIICKUX peanisix.

Mopaenb ynpaBneHMA KOMNaHUen ¢ NpuopuTeTom
B OTHOLUEHUU MeHeaA)KMeHTa (coBeTa AUPEKTOPOB)

B Mopeny yripaBieHMs C IPUOPUTETOM B OTHOIICHUY MEHEPKMEHTa COBET JUPEKTOPOB —
3TO He IIPOCTO areHT aKI[IOHEPOB, 8 YHNMKA/IbHAsA KOHCTPYKIVA, YbY IIOJTHOMOYS ABJIAIOTCA
HeflenernpoBaHHbIMI'®. []efiCTBUTENbHO, MEHEPKMEHT 00513aH MCII0/Ib30BaATh CBOV IIOTHOMO-
YISI C 11€/1bI0 MaKCUMU3ALMY 61ar0COCTOSIHYS aKI[MOHEPa, HO PELIEHNSIMYU O TOM, KaK JJaHHasI
Le/Ib JO/DKHA OBITh JOCTUTHYTA, HaJIeAI0TCA COBET UPEKTOPOB, a He aKLMoHepbl. pyriumu
C/I0BaMy, NpaByIa B OTHOUIEHVY ITIOTHOMOYMIT MEHEKMEHTA I OTCYTCTBUA ITOJTHOMOYMIT Y
aKI[MOHEPOB CO3JAI0T TaK HAa3bIBAEMYI0 MOJE/Ib KOPIIOPATUBHOTO YIIPABIEHNS C IIPUOPUTE-
TOM COBeTa AMPEKTOPOB'’.

Spxuit mpencTaBUTeNb M 3AIIUTHUK MOJENM YIPABIeHNUSA KOMIAHMEN C IPUOPUTETOM
B oTHOIIeHnu MeHemxmenta C. BeltHOpUmK® cuuTaeT, YTO TONBKO MEHEMHKMEHT Hafe/eH
¢dugynnapHbIMI 00513aHHOCTSIMU. B CBOIO odepefb akIMOHEPH! (COOCTBEHHNKM) He MMe-
10T puAyIMapHbIX 0653aHHOCTEN 0 OTHOLIEHNIO APYT K APYTy min K Kommanuy. Ha Hain
B3, C. BeitHOpumK HecKOmbKO 3abmyxaaercst. HermpaBoMepHbIe AeICTBIS aKI[IOHEPOB
(cob6cTBeHHMKOB) 001IIECTBA TPV TIPUHSTUY PEIIEHNS, BCIEACTBIE KOTOPOTO IIPUINHEH BpeTl
(yOBITKIM) MMYIeCTBY KOMIIAHUY, Ha/laraeT Ha COOCTBEHHVKOB (puayLuapHble 0043aHHOCTIL.
OCHOBHBIM KpUTEpUEeM SABJIACTCS JOKA3aTeIbCTBO IIPUYMHHON CBA3Y MEX[Y eV ICTBUAMY aK-
LIMOHEPOB U yOBITKaMy 00IeCTBa.

O6paTnMcs K IPUMepy M3 pOCCHUIICKOT KOpIIOpaTuBHON mpakTuky. Cyf B3bICKATI C aKIIM-
OHEepOB YOBITKM, IPUYMHEHHbIe aKLMOHEPHOMY 0011ecTBY. IIpy B3bIcKaHMM YOBITKOB KOM-
IaHUY C COOCTBEHHIKA IIPABONPYMEHUTENIb OTMETII, YTO B COOTBETCTBUM €O CT. 15 u 1064
Ipaxxganckoro xomekca Poccuiickort @emeparyn?®! nmpuBiedeHne co6CTBEHHNKA K TPaXX/JaH-
CKO-IIPAaBOBOII OTBETCTBEHHOCTH JOITYCKAETCS IPY HAIMYMIN BCEX HEOOXOAMMBIX 37IEMEHTOB:

17 Cm.: Bainbridge S. The New Corporate Governance in Theory and Practice. Oxford: Oxford University
Press, 2008.

'8 Cm.: Bainbridge S. Director Primacy // Working paper. UCLA School of Law. 2010.

! Cm.: Bainbridge S. Op. cit.

» Bainbridge S. The New Corporate Governance in Theory and Practice. Oxford: Oxford University Press, 2008.
2 Cm.: C3 POD. 1994. Ne 32, Cr. 3301; C3 PD. 1996. Ne 5. Cr. 410.
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¢axTa IpUYMHEHNS Bpea yIaCTHIKOM 00111ecTBa, pa3Mep [OHECEHHBIX 00IeCTBOM YOBITKOB,
BIHOBHOCTD IIPUYMHNUTENS BPefa, @ TAKXKe HajM4ye [IPUYMHHO-CIE[CTBEHHON CBA3U MEXMIY
BO3HUKIIMMI YOBITKAMY VI HE3aKOHHBIMU AeMCTBUsAMY (Oe3/1eiiCTBIEM) /LA, IO BUHE KOTO-
poro a1y yopTKM Bo3HUK/IN. CyJ 0051327 B3BICKATD C YIACTHIUKA 3asABIICHHbIN pasMep MOHEeCeH-
HBIX 0611ecTBOM YOBITKOB?. C. BeitHOpumK* 0T™MeYaeT, YTO Y aKL[MOHEPOB HET IO CYLEeCTBY
HMKAKOJI BJIACTY TIPU HPUHATUY CTPATETNIECKOTO KOPIIOPATUBHOTO PellIeHNs. AKI[IOHEePbI Ha-
TIeTIleHBI TIPaBOM Ofl00pPeHVIs IETICTBIS CO CTOPOHBI MEHePKMeHTa KoMnaHui. [IpeacraBnenHas
MOJIe/Ib KOPIIOPATUBHOTO YIPAB/ICHNs SB/LSIETCST eMHCTBEHHOI, B KOTOPOIL pellleHNs COBeTa
AMPEKTOPOB, BBI3BIBAIOT IIPOTECT y akumoHepoB. Kpome toro, C. BeitHOpupk cunraert, 4To pas-
rpaHMYeHIe 9KOHOMITIECKIX MHTEPECOB I MHTEPECOB 0 KOHTPOJIIO PV IPUHATUY PEIIeHNs B
[aHHOI MOJIE/IH, CII0COOCTBOBATIO ObI IIPO3PAYHOCTH YIIPABACHNA KOMIIAHNEIL.

PanyoHa/bHBI aKIMOHEp 3aTpadyyBaeT OINpelelleHHOe yCuue, HeoOXO[MMOoe, YTOObI
copmMynupoBaTh pelIeHNs], TOTBKO €CIM OXKMaeMble BBITOAbI IIePEeBEIINBAIOT 3aTPATHL.
OskupjaeMble BBITOAbI OT IIOTyYeHVsT MHPOPMALMN SIB/SIIOTCS JOBOIBHO HU3KMMI, TaK Kak,
OCHOBHAsI YacCTh aByapOB aKI[IOHEPOB CJIMIIKOM Majia, YTOOBI CYIeCTBEHHO HOBIVATH Ha
pe3ynbTaThl rojocoBaHmA. KoprnoparyBHble aKIMOHEPhI OTINYAIOTCA «PalMOHATbHBIM 6e3-
pasmumem». BMecTo Toro, 4ToOBI peanusoBaTh CBOM U30MpaTeIbHbIe IPaBa, PasipakeHHbIe
aKIMOHEPBI OOBIYHO MIPMHUMAIOT PellleHe IPOfIaTh CBOM aKIIVINL.

Mopenb KOpPIOpaTHMBHOTO yIPaB/IeHNsI, OCHOBAHHAs Ha IIPUOPUTETE COBETA AMPEKTOPOB,
MMeeT OKOHYATe/IbHOTO KOHTPO/Iepa, KOTOPBIIL 06/1afjaeT JOCTATOYHBIMI CTUMYJ/IAMU, YTOOBI Ta-
PaHTUPOBATD YCTONYMBOE PA3BUTIE KOMIAHUM Ge3 He0OXOAMMOCTH ero IpoBepsTh. [Ipyrnmn
CTIOBaMIL, KQXK/IBLIT O/DKEH KOHTPOIMPOBATh KAXKOTO 10 YpOoBHAM (nepapxndecki). Crepxu-
BaHIe 1 HAKa3aHye HePAI[YIOHAIbHOTO [IOBEEHISI CO CTOPOHBI MEHEPKMEHTA SIB/ISIETCS HE00-
XOZMMOII (pyHKIMEN KOPIIOPATIBHOTO yIIpaB/IeHusl. B 0CHOBe MOJie/u yripaB/ieHne KOMIIaHUE
C IIPMOPUTETOM B OTHOLIEHNIY MEHEKMEHTA O/DKHO HAXOMUTHCSI HOPMATUBHOE TpebOoBaHIe,
9TO JOCTOMHCTBO BJIACTH B YC/IOBMSIX KOPIIOPATHBHOI 3¢ eKTHBHOCTH OIpefiensieTcs: JOOpo-
COBECTHOCTBIO M PAa3yMHOCTBIO IV IPUHATUY pelneHnir™. [laHHas MOJe/b YIpaB/IeHNs Ha-
IpaBJIeHa Ha CBOOOAY B OTHOLIEHNY IPUHATYA PEIIeHNIT CO CTOPOHBI MEHeKMEHTa.

C. BeitHOpUmK> cumTaeT, 4To Heo6XOAMMO IIOOIIPATH CBOOOAY HEICTBUIL CO CTOPOHBI COBETA
IUPEKTOPOB, YTOOBI MPEITCTBOBATD BMEIIATEIbCTBY OTHOCUTENILHO €r0 CBOOOHOTO U HE3aBH-
CUMOTO CyXXAeHus. VIMeHHO TaK I7TacuT paBuIo 6usHec-peenys (business judgment rule). Ipy-
TUMI CIOBaMI, JAHHOE IIPaBUJIO CYIECTBYeT, YTOOBI 3aIUTUTD IIPUOPUTET MeHekMeHTa. [lasee,
CHOBA, [/Is1 IOATBEPXK/IEHNST KadecTBa (pYHKIMOHMPOBAHNS MOJE/I C IPHOPUTETOM B OTHOLIIE-
HIY MeHeDKMeHTa (C TOUKY 3peHIsI JOOPOCOBECTHOCTH 1 Pa3yMHOCTH TIPY IIPUHATAY PELeHNUIT
CO CTOPOHBI PYKOBOZICTBA KOMIIAHNY) OOPaTHMCA K IIpUMepaM M3 POCCUIICKOI KOPIIOPATUBHOM
[IPaKTVKY. PyKOBOAMTEIb KOMITAHNI, KK JINIIO0, KOTOPOMY COOCTBEHHUK JJOBEPIII PYKOBOACTBO
TEKYILel AesTeNIbHOCTBIO, TO/DKEH COBEPIIATD NEVICTBISI, OKIU/AeMble B AHA/IOTVIIHON CUTYaLUN
TPV AHAJIOTMYHBIX OOCTOSITENIBCTBAX OT XOPOLLIETo PYKOBOAMTENs1*. XOPOLINI PyKOBORIUTEIIb [IPY
COBEpIIEHN CHENOK C 3aMHTEPECOBAHHOCTDIO JJOJDKEH IIPOSIB/IATD ITOBEfiCHNE Pa3yMHO BHUMA-
Te/IbHOTO JINLIA, OT Her0 000CHOBAHHO CTIEAyeT OXKN/ATh IIOBBIILIEHHOTO KOHTPOJLA KO BCEM YCTIO-
BISIM JIOTOBOPA, TI0 KOTOPOMY OTYYX/A/IMCh aKTUBBI KOMIIAHUY, B YaCTHOCTH, JO/DKHA ObITh

2 Cm.: [Tocranosnenne PAC 3amanHo-Crbupckoro okpyra ot 25 Hos6pst 2010 . Ne A81-2477/2008 //
CIIC «Koucynprant ITmoc»; mocranosnenne PAC BocrouHo-Cubupckoro okpyra ot 8 nioHs 2010 . Ne A58-
5409/09 // CIIC «Koncynprant ITmoc».

» CMm.: Bainbridge S. Director Primacy // Working paper. UCLA School of Law. 2010.
# Cwm.: Ibid.
» Cm.: Bainbridge S. The New Corporate Governance in Theory and Practice.

% Cm.: Pactiopsxenne ®KIB Poccyn ot 4 anpena 2002 1. Ne 421/p «O pexoMeHAaIym K IpUMEHEHUIO
Kopexca xopnoparusnoro nosenenns» // Bectuuk ®KIB Poccun. 2002. Ne 4.
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y4YTeHa BO3MOXXHOCTD IIOJTy4€HN KOMITaHUel BBITOIBI OT COBEPIIEHHON C/ITIKM U BO3MOX-
HOCTb IIPOJOJDKEHNA CBOEH XO3AICTBEHHON HeATeIbHOCTH [IOC/Ie €€ COBepIIeHN .

3ayacTyio MeHe[PKMEHT KOMIIAaHMM JIeJiICTBYeT He KaK OpraH KOMIIAaHMM, a KaK CaMOCTO-
TE/IbHBIN CyOBEKT IpaKIaHCKMX IPaBOOTHOLICHMII, Hapyllas IPakIaHCKOe 3aKOHOJaTe/b-
ctBo Poccuiickoit @epepanyn. CormacHo cT. 53 'K PD oprans! 1opuaniecKoro amua, K 9mc-
Ty KOTOPBIX OTHOCUTCSA ¥ PYKOBOIMTENb, He MOTYT PAcCMAaTPUBAThCA KaK CAMOCTOSATE/IbHbIE
CYOBEeKTBI IPaXKITAHCKMX [IPABOOTHOLIEHWIT 1 AB/IAIOTCA YacThI0 I0puAMYeckoro muma. [py-
TUMMY CIOBaMM, PyKOBOAUTENb (eIMHCTBEHHBIN YYACTHYK), BBICTYIIasA OT MMEHYU KOMIIAHUM,
ob6e3nmuunBaeTCcs, Kak Obl CTAHOBSACH KOMIIAHMelT, M He MOXKET pPacCMaTpUBATbCA KaK caMo-
CTOATEJIBHBII CYOBEKT IPaXKJaHCKUX IIPAaBOOTHOLICHNIL.

Cormacno cr. 53 TK PO opugmndeckoe o nprobpeTaeTt rpaXkfaHCKie IpaBa 1 IPUHNU-
MaeT Ha cebs rpakIaHCKIe 00513aHHOCTI Yepe3 CBOM OPTaHbl, IelICTBYIOIVE B COOTBETCTBIN
C 3aKOHOM, MHBIMY IPABOBBIMU aKTaMM ¥ YIpPeAUTeTbHbIMU AOKyMeHTamMu. ITormHOMOUMA
eIVHOMYIHOTO UCIIONHUTEIBHOTO OpraHa o6IecTBa 0 PeIIeHnI0 00IIero COOpaHst aKIm-
OHEPOB MOTYT OBITh IlepefjaHbl II0 JOTOBOPY KOMMepPYeCKoil opraHmsanyy (ympassiaiomeit
opraHmsanuy). JleiicTBUA OpPraHOB IOPMINYECKOTO JIUIIA, HallpaBJieHHbIe Ha YCTAHOBJICHNE,
U3MeHeHNe VTN IpeKpalleHne MpaB U 00s3aHHOCTEN OPUANIECKOTO JINIIA, IPUSHAIOTCS Aeli-
CTBMAMH CAMOTO IOPUAMYECKOTO JINIIA.

B cuny cmpicna cT. 53 'K PO opranbl 1opunyecKoro nmiia He MOIyT PaCCMaTpUBaThCA KaK
CaMOCTOsITeNIbHbIE CYOBEKTHI TPAKAAHCKUX IPABOOTHOLICHNUIT U, C/IE[IOBATEIbHO, BHICTYIIATD
B KaueCTBe MpeCTaBUTeNIel OPUIMYECKOTO TUIIA B IPaXK/JAHCKO-IIPaBOBBIX OTHOMICHUAX ™,

TaxyuM 06pa3oM, MOJie/Ib YIIPaB/ICHUA C IPUOPUTETOM B OTHOLIEHVM MEHEKMEHTA VIMe-
eT IIPaBO Ha CyllecTBOBaHMe. IIpemcTaBeHHas MOJenb HafendeT MeHeIPKMEHT KOMIIaHUU
¢duaynnapHbIMI 005A3aHHOCTAMU B CTy4Yae HEPasyMHOTO U HefloOPOCOBECTHOTO MOBENEHNS
TIpY IPUHATUY Je/OBbIX penreHni. OHa MO3BOJAET BBIABIATD KOHKPETHOTO OTBETCTBEHHOTO
YIaCTHMKA, B OT/IMYME OT MOV YIIPAB/IEHNs C IPUOPUTETOM B OTHOLIEHNN COOCTBEHHN-
KOB (C MHOTOUVC/ICHHBIMY aKI[MOHepaMH, Ifie paKTUYeCKN «pa3BOIHEHa» OTBETCTBEHHOCTD).
C mpyroit CTOpPOHBI, TIpeACTaBIeHHAs MOJeNb IOApPa3yMeBaeT 3aKPbITOCTb OT AKIMOHEPOB
(cOOCTBEHHUKOB) CO CTOPOHBI MeHeKMeHTa Kommaunu. Cosfaercs: cutyanys nHpopManu-
OHHOJI acCMMMEeTPMM. 3a4acTyI0 B POCCUIICKON KOPIIOPAaTMBHON IPAKTHKE PYKOBOIMUTENDb He
HelICTBYeT B MHTepecax aKI[MOHEPOB, a CTPEMUTCA [IelICTBOBATh B COOCTBEHHBIX MHTepecax
(mmuHOe oboraiieHre — BBIBOJ, AKTMBOB 13 KOMIIAHNH). [I09TOMY B POCCUIICKMX YCIOBUSX,
cKkopee, OyzieT eliCTBOBATb MOJIE/Ib C IPUOPUTETOM aKLMOHEPOB (COOCTBEHHMKOB).

Mopenb ynpaBneHua KOMnaHuen ¢ NpMopuTeToOM
B OTHOLUEHUU aKLMOHEepPOoB (CO6CTBEHHUKOB)

Heobxopumo otmeruts, uro Koncturyimonnsiit Cyx Poccuitckoit Penepanyum B CBO-
eM mocraHosreHnn” chopmyposan npasuno 6usHec-pernenus (business judgment rule).

7 Cm.: ITocranosnenne Ipesuanyma Beicinero Ap6urpaxuoro Cyga Poceniickoit ®egepannu o 6 MapTa
2012 . Ne 12505/11 // Bectrnk BAC P®. 2012. Ne 6; [ToctanoBmeHne TpuHaAIATOr0 apOUTPaXKHOTO ATleNIsi-
IIMOHHOTO cyfia oT 1 deBpansa 2012 Ne A56-15191/2011 // CIIC «KoncynbranT ITmocy.

8 Cm.: ITocranosnenne Ipesupmyma Bricimero Ap6urpasxkuoro Cyma Poceniickoit @emeparyu ot 11 ampe-
7122006 T. Ne 10327/05 // Bectank BAC P®. 2006. Ne 7; Tloctanosnenue IIpesuaiyma Boiciero Ap6urpasxHoro
Cyna Poccniickoit @egepariyn ot 1 HOs16pst 2005 1. Ne 9467/05 // Bectrux BAC P®. 2006. Ne 4; [ToctaHOB/IEHIIE
ITpesupnyma Bricurero Apbéurpasksoro Cyna Poccmiickoit @emepannu ot 21 centsabps 2005 r. Ne 6773/05 //
Bectaux BAC P®. 2006. Ne 1.

¥ Cwm.: ITocranosrenne Koncrnrynuonnoro Cypa Poceniickoit @enepariyu ot 24 pespars 2004 1. Ne 3-11//
Becrnux Koncrurynuonsoro Cyna P®. 2004. Ne 2.
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B wacTHOCTHM, OH OTMETIII, UTO Cy/IeOHBIN KOHTPO/b IPU3BaH 0OecIeunBaTh 3allUTy IpaB U
cBO6OOI aKIMOHEPOB (COOCTBEHHNKOB), @ He IPOBEPATh IKOHOMUUECKYIO 11e7IeCO0OPa3HOCTD
PpeLIeH T, IPIHNMAEMbIX COBETOM AMPEKTOPOB U OOILINM COOpaHIeM aKI[IOHEPOB, KOTOPbIe
00671a/Ia0T CaMOCTOSATETBHOCTDIO U IIMPOKOI AUCKpeIVell Ipy IPUHATUY pellleHnit B chepe
6usHeca. B cuy prckoBoro xapaxrepa IpefIpIHUMATEIbCKON [AesATeTbHOCTI CYI[eCTBYIOT
00beKTUBHBIE TIPEJIE/Bl B BO3SMOXXHOCTSIX CYA0B BBISIB/ISAT HA/IMYVE B HEll IeJIOBBIX IIPOCUe-
TOB. JIpyruMu cnoBamy, JaHHOE IIPaBUIO HAIIPaBIE€HO Ha IOONIPeHNe He TOMbKO JIeiiCTBUI
(TIpy IPUHATUY AETIOBBIX PELIeHIT) CO CTOPOHBI COBETA AMPEKTOPOB, HO U HA JIe/ICTBU aK-
IVIOHePOB (COOCTBEHHMKOB). B JaHHOM CiTydyae aKIVIOHEpPbI HaHe/MATCHA QUAyLapHBIMU
00513aHHOCTAMM ITPU TPUHATUM JIeTIOBBIX PeIIeHMIL.

Mopens yipaBieHyst KOMIIAaHKEN ¢ IPUOPUTETOM B OTHOLICHUY COOCTBEHHIKOB Opas-
yMeBaeT GalaHC MHTEPECOB MEX/Y MEHEKMEHTOM U aKiyoHepamu. Mexay coOCTBEHHN-
KaMI U MeHePKMEHTOM 3aK/TI0YaeTCsl HEeIIOMHbIN KOHTPAKT (apUOpU HEBO3MOXKHO y4eCTh
BCe YCTIOBUSA 1 0OCTOSTENbCTBA, KOTOPble MOTYT HPOM3ONTH B OyAylieM), B KOTOPOM IIPO-
MMCBIBAIOTCS: BBIOOP SKOHOMIYECKOI CTPATerny PasBUTVsI KOMIIAHWUM, YIaCTUe B yIIpaBiie-
HIe KOMITaHUel CO CTOPOHBI aKI[VIOHEPOB, TOTHOMOYMSA U OTBETCTBEHHOCTD CTOPOH, YC/TOBUS
COBEpIIEHNs Psifja OIepaLnit (CAEIKY C 3aMHTEPECOBAHHOCTHIO, OTPAaHNYEHNS B OTHOLIEHNN
BBIIUIAT JVBMICHIOB 1 T.IL.). KpoMe TOT0, OIpeiensitoTcst yCIoBysl B OTHOIIEHUY IIPOBEIEHIIS
MOHUTOPMHTA (TIPOBEPKM) CO CTOPOHBI aKIIMOHEPOB TPV COBEPLICHNN CIETIOK MEeHeIKMeH-
TOM OT MMeH!U KOMITaHuu. Hero/IHbIi KOHTPAKT HOpasyMeBaeT YeTKOoe pasrpaHideHe IpaB
COOCTBEHHOCTH (9KOHOMMYECKNE MHTEPEeChl CTOPOH) U IpaB KOHTPO/Is. IIpy MOHMTOpUHTE
aKIMOHepbl MOTYT MCIOIb30BaTh MOJIENb IETIOBOTO Iie/lenonaranus. JJaHHas Mofenb Ipef-
HOJIaraeT IielleBoe Ae/IeTMPOBaHe CBOUX MOTHOMOYNMII (KOHTPO/Ib) aKIMOHEPAMH B IIO/Ib3Y
MeHePKMEHTA KOMIIAHNN C [e/IbI0 [OCTIEAYIOIero MOHNTOPIMHTA JOOPOCOBECTHOCTH I pa3-
YMHOCTY €T0 HefiCTBUI (MeHTUDNKAIIVA CeOK C 3aMHTePeCOBAaHHOCTBIO, YOBITOUHBIE C/IeN-
KI1) B MHTEpecaX aKL[MIOHEPOB.

Mopenp ympasieHnst ¢ IPHOPUTETOM AKIMOHEPOB TAKXKe MMeeT HefoCTaTKu. IIpexe
BCETO, KOH(IUKTBI MEXAY COOCTBEHHMKaMIU (MaXOPUTapMAMU U MUHOPUTAPUAMU B OT-
HOIIIEHN!M SKOHOMMYECKUX MHTEPECOB) Pa3pyLIMTEIbHO BIMAIOT Ha KoMmmaHuio. C gpyroit
CTOPOHBI, COOCTBEHHIK MOYXET BOCIIO/NIb30BATHCS KAHATIOM CYeOHOr0 KOHTPOJIS 3a [AEICTBH-
MU JIPYTOTO COOCTBEHHNKA. B poCcuitckoM 3aKOHOJATEbCTBE OCTAETCA HePeIIeHHOI Mpo-
61eMa — He YCTaHOBJIEH MeXaHU3M MAEHTU(UKALUY KOHEUHBIX BBITOOIPHOOpeTaTeNelL.
JlaHHast mpaBoBas JTaKyHa BJIeYeT 3a cOOOI CUTyauny, B KOTOPBHIX BHE3AIHO IIPOSIBIISIIOTCS
HEKOTOpBIe COOCTBEHHMKN (O KOTOPBIX He 3HAIOT APYTHe aKIMOHEPHI), CTapaloliecs IOI4Mn-
HUTb ceOe KOHTPOJIb HaJl KOMITaHUel (OIIpefe/iATh PEeLleH sl B OTHOLUICHNY SMICCUY LIEHHBIX
Oymar) 1 copMyIMpoBaTh COOCTBEHHYIO CTpaTeruio pasBuTuA KommaHun™. TeMm He MeHee
MOJIe/Ib YIIPAB/IeHNUsA KOMIIaHMell ¢ IPMOPUTETOM B OTHOLIEHUY COOCTBEHHMKOB ITO3BOJISAET
YIUTHIBATH MHTEPEChl COOCTBEHHNKOB 1 MEHEKMEHTA KOMIIAHNN, Y€TKO PasfenuTb QyHK-
IMI0 KOHTPOJIS 1 (DYHKIIMIO TIPAB HA [IEHEe)KHBIE IIOTOKIL.

3akntoyeHue

B 3akioueHne HeOOXONMMO OTMETUTD, YTO MOJEIb YIIPaBAeHN C IPUOPUTETOM B OTHO-
IIEHN) MEeHeIKMEHTa, Ha Halll B3IJIAM, ABJIACTCSA OFHOOOKOI, HallPaBIeHHON Ha MHTEPeChl
CoBeTa AUPEKTOPOB. B pOCCUMIICKMX YCIOBUSAX JaHHAsI MOMETb NUCKpemuTupyer cebs. Me-
HEJDKMEHT KOMIIAHUY JeVICTBYeT B COOCTBEHHBIX MHTEpecaX, a He B MHTepecax aKIMOHepOB.

30 Cm.: ITocranosnenre PAC MocKkoBCKOro okpyra ot 26 aBrycra 2004 r. Ne KT-A40/7182-04 // CIIC «Kos-
cynbrasT [Tmoc».



C.U. Jlyyerko. [unemma BbiGopa MOZENN yrpaBiaeHVsl KOMNaHnesn

Kpome Toro, ocraercsi HeOObACHUMOI CUTYALVs, OYeMY AMPEKTOPAT He BCEr/ja BBIIIOHAET
cBOI0 pabory mpodeccuonanbHo. Kpome TOro, HEIOHATHO, OYEMY MEHE)KMEHT, BbICTpA-
Basi CBOM OTHOIIEHVIsI Ha (QUAYIMAPHBIX OCHOBAX, IIPOSIBIISIS JIOS/IBHOCTD K KOMITAHUY Y TIpe-
IITCTBYA BOPOBCTBY, C OGHOI CTOPOHBI, C APYTOil — YK/IOHSETCS OT CBOMX OOS3aHHOCTEII.
TakyuM 06pa3oM, aKI[IOHepP BBIHYK/IEH OCYILECTB/ISATh Ar€HTCKIIE 3aTPaThl (Ha ayfjUT B OTHO-
IIEHU VICIIOJTHEHVSI CBOMX O0sI3aHHOCTEN CO CTOPOHBI MEHE[XKMEHTA W/I CO3[aBaTh MHCTH-
TYT HE3aBUCUMOTO JUPEKTOpATa).

Mogpernb yrpaBieHVst KOMITaHel C IPMOPUTETOM B OTHOIIEHNH COOCTBEHHMKOB SIB/IAETCS
6oree pasyMHOIL. B cooTBeTcTBUM € IIpaBnioM GusHec-peeHs, chopmynuposaHusiM Kon-
cruryunonusiM Cypom Pocceniickoit @efiepanun B CBOeM IIOCTAHOB/IEHUI® TJIACUT, YTO CO0-
CTBEHHUKI TAaKXKe, KaK U COBET AMPEKTOPOB, 00/IaAIT CAMOCTOSTEIbHOCTBIO B IIPUHSITIN
pelIeHNiT M Ha HUX HA/IAraloTcs QuayluapHsle 00s3aTenbCTBa. JJaHHAS MOAEIb IO3BOJISET
y4ecTb MHTEePeChl KaK COOCTBEHHUKOB, TaK ¥ MEHE/PKMEHTa (COBeTa IUPEKTOPOB) KOMITAHMIL.
Mopernb yrpaBieHns: KOMITAHMEl C IPYOPUTETOM B OTHOLIEHNY COOCTBEHHIKOB [OApasyMe-
BaeT 3aK/II0YEHNe MeX/y COOCTBEHHMKAMI 11 MEHEPKMEHTOM HEIIOTHOTO KOHTpakTa. Hemo-
OpocoBeCTHbIE 1 HepasyMHbIe JeICTBUS CO CTOPOHBI MEHePKMeHTa KOMIaHuu (Kak 1 fieii-
CTBUs MO60r0 COOCTBEHHMKA) MIPY COBEPIIEHNN CHEMTOK MOTYT OBITh MACHTUDUIMPOBAHDL C
[IOMOIIIBIO MOJIETIN Ie/IOBOTO IleJIeIIoIaranmsl. TeM He MeHee MOJie/b YIIPAB/IeHsi KOMITAHel
C TIPMOPUTETOM B OTHOIICHUV COOCTBEHHVKOB ABJIAETCS «CBIPOV» IIPUMEHNUTENBHO K POC-
cuiicknm ycnoBusiM. OHOI U3 cepbe3HBIX IIPUYNH OCTAETCSI OTCYTCTBYIE B EHICTBYIOLIEM 3a-
KOHOJJaTe/IbCTBE MEXaHN3MA, II03BO/LIIOUM UAeHTU(DNUIPOBATh KOHEUHBIX OeHeduimapos
(BbIrogonpuobpeTaTeneit).

Bu6nuorpadua

JlyueHko C.W. Teopuu npnoputeTa ynpasneHnA KoMnaHuen: 6anaHc MHTEpPeCcoB y4aCTHUKOB // GuHaH-
COBbIVi MeHeoKMeHT. 2011. Ne 6.

Bainbridge S. The New Corporate Governance in Theory and Practice. Oxford: Oxford University Press,
2008.

Bainbridge S. Director Primacy // Working paper. UCLA School of Law. 2010.

Hansmann H., Kraakman R. The End of History for Corporate Law // Working paper. Yale Law School.
Harvard Law School. 2000.

Stout L. New Thinking on «Shareholder Primacy» // Working paper. UCLA School of Law. 2009.

3 Cm.: Ilocranosnenne Koncrurynmonnoro Cyma Poccniickoit ®emepanum ot 24.02.2004 r. Ne 3-IT //
Bectank Koncturynnonnoro Cyzma PO®. 2004. Ne 2.

171



Discussion club

Dilemma as to the Model of Corporate Governance

Sergey Lutsenko

Leading Expert of the Russian Federation President Control Department. Address: Staraya Ploshchad,
8/5, 103132, Moscow, the Russian Federation. E-mail: scorp_ante@rambler.ru.

Abstract

The present article considers the models of corporate governance. The purpose of the research is the
choice and evaluation of priority model of corporate governance. Two models will be presented: the
models of management prioritizing management and model prioritizing shareholders. In the model,
prioritizing directorate, the latter is obliged to use the powers to capitalize the company value, and thus,
be beneficial for the shareholders. The decision making power is vested to the company managers, not
the shareholders. Thus, the management should follow the basic principles of corporate governance
to fiduciary duties. The presented model is under the protection of the business judgment rule. The
model of management primacy has disadvantages. It suggests the policy of certain closeness from
shareholders. In turn, the situation is created of information asymmetry. The main problem in the
Russian corporate practice is the situation when the company management does not act in the interests
of shareholders and seeks to act in its own interest to the detriment of interests of the company. In turn,
the model of shareholders primacy means the compromise of interests between the management and
shareholders. An agreement is concluded between shareholders and management which specifies: the
choice of economic strategy of the company, a participation range in the corporate governance of the
company from shareholders, powers and responsibility of the parties, conditions of implementing some
transactions, it determines the conditions concerning carrying out monitoring from shareholders. The
model of business target-setting can be used at monitoring. The presented model allows performing
the control of a management, and also to test their actions about integrity and rationale. The model of
shareholders primacy has flaws. Permanent conflicts between shareholders (for example, abusing the
right to be informed from minor shareholders) destabilize company economic activities. The presented
work has an interdisciplinary character. That is the features of management as sciences, and corporate
law are mentioned. Use of model of shareholders primacy can create a certain basis for creative
cooperation between the company shareholders and management.
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Horo yHuBepcuteTa umenun A.l. n H.I. CToneToBbIX, KaHAnAAT opuanveckmx Hayk. Agpec: Poc-
cunckaa ®epepaumnna, 602264, Bnagnmmnpckaa obnacte, . Mypom, yn. Opnosckan, 23. E-mail:
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AHHOTaAUMA

B 0630pe ocselaloTcA pedynbTaTbl paboTbl BTopoi MexAayHapoaHOW Hay4YHOW NIeTHEW LIKOMbl N0 Ku-
6epnpasy, NpoBeAeHHOW Hay4HO-y4ebHon nabopaTopuin Mo MHOPMaLMOHHOMY npasy hakynbTeTa npa-
Ba HaumoHanbHOro nccnenoBaTensCKoro yHMBepeuteTa «Bbiclwan WwKkona 3KoHOMUKU». Llenbto AaHHoro
MeponpuATUA ABNANOCL 06beanHeHne MonoapbIx cneunanucToB B cpepe NKT 1 npasa anA obcyxaeHnsa
TaKWX aKTyanbHbIX AN1A COBPEMEHHOMN IOPUANYECKOW HayKUN 1 NMPaKTUKN BOMPOCOB MPaBOBOro perynmpo-
BaHMA KMOEpnpoCTpaHCTBA, Kak Co3[aHne OTKPbITOro NporpamMHOro obecrneyeHua, pacnpocTpaHeHme
neranbHOro0 U HenerasnbHOrO KOHTeHTa B WHTepHeTe, obecneyeHne MHMOPMaLUMOHHON 6e30nacHoCTy,
OXpaHa aBTOPCKOro npasa, NpaBoBOe perynupoBaHue obnayvHbIx TexHomnorun u ap. Yyactue B pabote
LUKOMbI NPUHANM NPEACTaBUTENN BeAyLMX Hay4YHbIX M Yy4ebHbIX LeHTpoB Benukobputanuu, Benbruu,
®paHuun, Cnosakun, ViHavn, Y3beknctana, nccnegosatenm M npaktudeckme paboTHUKU u3 MoCKBbI,
CankT-lMeTepbypra, HukHero Hosropoaa u apyrux ropofoB Poccuu. B 063ope 060CHOBbIBAETCA CrOX-
HOCTb (heHOMeHa «kubepnpaso», 0TMeYaeTCA 0CTPaA akTyasllbHOCTb Hay4HOro ¥ MPaKTUYECKOro OCMbIC-
NEeHnA BOMPOCOB MH(OPMATU3aLMM U KOMMbIOTEPU3aLmMn, pacKpbiBalOTCA CMOXHOCTW NMPaBOBOro pery-
NMPOBaHVA OTKPbLITOrO NMPorpamMmMHoro obecneveHnA, 060CHOBLIBAETCA HEOOXoANMOCTb Bonee rmMbKoro
noaxoAa K perynmpoBaHuio 1 3almTe aBTOPCKMX NPaB C TOYKW 3PEHUA pacLUMpeHnA neranbHOro KOHTeH-
Ta B VIHTepHeTe, ocBellaeTcA POCCUNCKNIA U 3apybexkHbIn onblT 60pbbbl C NMPATCTBOM; pacKpbiBaeTcA
HaLMOHanbHbIN ONbIT 3aWMTbI NePCOHaNbHbIX AaHHbIX, PACKPbLIBAETCA OMbIT B3aUMOAENCTBUA NPaBOOX-
paHuTenbHbIX opraHoB 1 IT-komnanun B Poccun. B paboTe neTHen LWKonbl 0TMeYanocb U TO, YTO CO-
BPEMEHHbIe LdpoBble peanun N3MeHUM obLLeCTBEHHbIE OTHOLLEHWA, CKNaablBatloLWMeca, B TOM Ynicne
mMexay cybbekTamu rpaxaaHckoro npasa. Ob6LleeBponencKon TeHAEHUMeN ABNAETCA HEKOTOpoe OTCTa-
BaHMe B NpaBoObeCcrnevnTeslsHoOM pearmpoBaHuM Ha 3TN U3MEHEHWA. OTO B MOMHOW Mepe OTHOCUTCA U
Kk Poccun. B TO Xe BpemsA Obinn OTMEYEHbl JOCTMXXEHUA 3aKOHOAATENbCTBA OTAESbHbIX €BPONEencKuX
rocyaapcTs Ha nyTu CONMXXEHWA NPaBOBbIX 1 LMGPOBbIX peanuii, 3acny>XmBatoLmx BHUIMAHNA B CBA3N C
pas3BUTMEM OTEHECTBEHHOIO rpaXkAaHCKOro 3aKOHOAATENbCTBA B YCNOBMAX LncpoBon cpenpl. OveBna-
HO, 4TO pa3BMTVE COBPEMEHHbBIX MH(DOPMAaLMOHHBLIX TEXHOMOMMI MPMBENO TakXe K CMeHe NpaBoBbIX Me-
XaHU3MOB perynimpoBaHnA aBTOPCKUX OTHOLLEHWIA, MOCTENEHHO 3aTparMeaso U KOHLeNTyanbHble OCHOBbI
aBTOPCKOro npasa, KOTopble Ha CEeroAHALLIHWIA AeHb BCe ele 3MKAYTCA Ha coXxpaHeHun H6anaHca uHTe-
pecoB aBTopa TBOPYECKOro pesynbTata u oblecTtsa. OTMM BOMPOCcaM, B HaCTHOCTW, 6blfv NOCBALLEHbI
[OKnaabl y4aCTHUKOB LUKOMbI.
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KnroueBble cnosa

Knbepnpaeo, 6a3bl AaHHbIX, aBTOPCKOE NPaBo, MHTENNEKTyanbHaA COGCTBEHHOCTb, 06M1aYHble Bbluncre-
HuA (clowd computing), TOproBble MapKku, MH(OpMaLmMoHHaA 6€30MacHOCTb, UHTEPHET-NMpaTcTBo, Cya no
VHTeNNeKTyaNnbHbIM NpaBaM, NaTeHTOBaHWe aHTUBUPYCHbLIX NMPOorpamMmM

C 1 mo 5 mrons1 2013 1. B Mockse Ha 6ase mapk-otens «IllepemerseBckuii» mpouuia Bropas
MeXJYHapOHasI JIETHsIS MIKO/IA 10 K1OepIIpaBy, OpraHi30BaHHas HAyIHO-Y4eOHOI Tabopa-
Topuelt o MHGOpMaLMOHHOMY IpaBy HalloHaIbHOTO MCCIe[0BaTe/IbCKOrO YHUBEPCUTETa
«BpIcIas mKoma 3KOHOMUKN». [IpyMeydaTesIbHO, YTO B 3TOM IOy OPraHM3aTOPbI IIKOJIBI TPU-
BJIEK/IM K YYaCTHIO He TO/IbKO CTYIeHTOB, MaTICTPAHTOB, IIperofiaBaTeell, MPaKTUKYIOLINX
10pucToB 13 Poccrn, yueOHBIX 1 HAYYHBIX [eHTPOB Bemmkobpurannn, @panryn, CroBaknu,
Benbrum, Viuaum, YsbexncTaHa v YKpauHbl; HO U IpefcTaBuTeNneil ¢efepanbHbIX OPraHOB
B/IACTY, PaOOTHUKOB MHHOBAIIMOHHOTO IeHTpa «CKOIKOBO», PYKOBOAUTE/EN KPYITHEINIINX
POCCUIICKUX U 3apyOe)KHBIX KOMIIBIOTEPHBIX KOPIIOPALVIL. YYacTHMKAM JIeTHelI IIKOJIBI OblIa
IpefioCTaBleHa yHUKa/IbHAsA BO3MOXKHOCTb O3HAKOMUTLCA C aBTOPCKMMM HO3UIMAMM JO-
K/IQ[[YMKOB He TOJIbKO 10 TEOPETUIeCKNM mpobaeMaM 3P PeKTUBHOCTH [AeCTBYIONIEro mpa-
BOBOTO PEeTyIMPOBaHVl MHTEPHET-OTHOLIEHWIT, HO M1 C HOBEIIIVMMY TeH/ICHIIVAMIY Y Ipo0ie-
MaMI afialITallIM POCCUIICKOTO 1 3apYOeXHOTO aBTOPCKOTO 3aKOHOAATEIbCTBA K IM(POBBIM
YCTIOBUAM.

Pa6oTy neTHelt IIKOJIBI OTKPbUIA JOKTOP IOPUANIECKIX HayK, mpodeccop V.IO. BormaHos-
CKasl, 3aBeflyolljas HayYHO-y4e6HOIT maboparopueit o nHpopManonHomy npasy HIMY BIIS.
[TonpuBeTCTBOBAB YYaCTHMKOB HAYYHOTO MEPOINPUATI, OHA MOfYepPKHY/IA BaKHOCTD U3yde-
Hus (peHOMeHa «KnOeprIpaBo» Kak HEOOXOAMMOro 3/1eMeHTa Pa3BUTISI COBPeMEHHOI udpo-
Bo1 (ceteBoit) akoHOMUKY. Co3fanne 3¢ GeKTUBHOI HOPMATUBHO-IIPaBOBOIL 6A3bI, CIIOCOOHOI
3 PEKTUBHO perymnupoBarh KuOEpOTHOLIEHNsI, TPeOyeT BEIPAOOTKI ee TeOPETUKO-METOHOTIO-
IMYECKIX OCHOB. B riepByI0 odepe/b 3T0 KacaeTcsl CO3/laHysA CIelIaTbHOTO IIOHATUITHOTO allla-
paTa B IOPUCIPYIEHINN U ero jeranusaiym. Heo6Xoamumo faTh HayqYHOE TOTTKOBaHNE JCIIONb-
3yeMbIX TEPMUHOB C YIETOM MX IOpUAMIecKolt mpupopbl. Tak, Heo6XoauMo chopMyIMpoBaTh
IeUHUINY OCHOBHBIX TIOHATHIT: «KUOEPIIPABO», «<KMOEPIIPOCTPAHCTBOY, «KKUOEPOTHOIIEHNUS»,
«K16epOOBEKT», «CYODBEKT KMOEPOTHOIIEHNUT» 1 T.1.

Kak cipaBennmBo ormerita V1.1O. BorgaHoBcKast, 3ajiatert e THeI! IKOJIBI II0 K1bepIpaBy
ABJIAETCS OODbeVMHEeHNe MOJIOMBIX YYEHBIX, MHTEPeCYXCcA IpobieMaMul CTaHOBICHNS U
pasBUTHA OTpacIy Kubepipasa B IeAX GOPMUPOBAHUA 0COOOT0 HAYYHOTO COObIIecTBa 1
06MeHa OIIBITOM IIPEIOfiaBaHIsI KYPCOB MH(POPMAI[MOHHOTO IpaBa B POCCUIICKIUX 1 3apyOex-
HBIX YHUBEPCUTETAX.

Ha orkpertyn paborsr mxonsl BeicTynun I1.A. KaTrkos, pykoBoanTens pabodeil TPyIIIIbI
0 MEeXXJAYHAPOJHOMY COTPYJHUIECTBY B Cpepe 3alUThl MHTE/UIEKTYaIbHOI COOCTBEHHOCTHI
B 1udposoii cpege Komurera no nnre/iekryanbroi coobcrsennoctu TIIIT PO, [Tpenceparens
Cosera Poccuiickoit rocygapcTBeHHOI aKageMuit MHTeIeKTyanbHoit cobctBenHocTH (PTA-
VC) mo npobmemam ImpaBOBOIl OXpaHbI MHTE/IEKTYa/IbHOI COOCTBEHHOCTI B ceTn VIHTep-
HeT. OH 0CBeTII OIBIT PaboThl ToproBo-IpoMBILIIEHHOI anaThl Poccuiickort Pepepanym
TI0 M3YYEHUIO ¥ aHAIMU3y HOPMATUBHO-IIPABOBOTO PETYIMPOBAHNA M IPAKTUKY IPUMEHEHNA
MHTepHeT-3aKOHOJATeNbCTBA II0 TAKOMY aKTya/IbHOMY BOIIPOCY, KaK MHTepHeT-IMPATCTBO.
OmnbIT 3apy6eXXHBIX CTPaH IIOKasbIBaeT ycuieHNe chep IPaBOBOrO peryIupoBaHNsA MHTEpP-
HeT-OTHOLIEHMIT BCIENICTBIE «IIPOBajia caMoperynnposanus». I1.A. KarkoB oTMeTnI, 4To oc-
HOBHOI1 IIpo67ieMoit B faHHOIT chepe B Poccun sBisieTcst HepaBHOMepHOe (130MpaTeibHOe)
BHVIMaHNe TOCYAAPCTBa K 00/IaCTSM PeryInpoBaHyisi MHTEPHET-OTHOIIEHNIT, HETOCTATOYHOE
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BHMMaHIe K BOIIPOCaM MHTEPHET-IMparcTsa. IIpn aToM Kak Kimodesoit TpeHf B Poccyn n B
MUpe NOK/TafdiK OTMETU PasBUTHE MHBIX, He CBA3AHHBIX C MHTEPHET-IMPATCTBOM PEry-
TOPHBIX IIPABOBBIX MEXaHI3MOB. B HacToAIMIT MOMEHT cOPMUPOBAHA YCTONYMBAS U OTHO-
3Ha4Has cypebHas mpaktuka mo UGC-pecypcam, KOTOpast MOXeT ObITh MCIIOIb30BaHa: (a)
mns gpyrux IP-orpacneit u (6) npoTus apyrux Bunos Hapyumreneit. I1.A. KaTkoB ormeTn,
94TO HEOOXOMMO, BO-TIePBBIX UCIIONB30BATD IIOJIOKIUTENbHYIO IIPAKTUKY MY3bIKa/IbHOI MHAY-
CTPUM JJIA 3aIIMTHI IPOrPAMMHBIX IPOYKTOB B TOPPEHT-CETAX M APYTUX IUIOMIATKAX; ¥ BO-
BTOPBIX, COBMECTHO paboTaTh HaJl pasBUTHEM 3aKOHOJIATE/NbCTBA C YIETOM IIePeyyC/IeHHbIX
YTPO3 1 BO3MOXKHOCTEIA.

Kanmnpat ropupgndecknx Hayk A. CaBenbes, IpefcTaB/Aommii komnanuio IBM, csoit fo-
K7IaJi IIOCBATW/I TAKMM OCHOBHBIM TP€HJaM MHTEPHET-HAYKM 1 IIPAaBOBOTO PEryINpPOBaHNsA, KaK
cBepx6onblnne 6aspl gaHHbIX (big data), aBToMaTH3a1Ns1 OM3HECA, UCKYCCTBEHHBIN MHTETIIEKT.
A. CaBe/ibeB IPOTHO3UPYeT, 4TO B O/vpKalilee BpeMs O4eHb BOCTPeOOBAHHOI U MePCIEKTIB-
HOJT cTaHeT Impodeccus aHaMMTHKa 6a3 JaHHbIX, BIa/EIOIIeT0 HaBbIKaM KPayICOPCUHTA, IMY-
TaIlYIOHHOTO MOJIe/IMPOBAHNS, IPOCTPAHCTBEHHOTO M CTATUCTUYECKOTO aHAIM3a U JIp.

[l1aBa OT/ie/a MHTEIEKTYaIbHOM COOCTBEHHOCTIE MEX/YHAPOIHON I0PUAIIECKOiT (PUpMBbI
«Baker and Boots LLP» E. THAIHHT OCBATHUIIA CBOJI JOK/IAJ] HOCTETHUM V3MEHEHMAM B IIpa-
Be MHTEJIEKTYa/IbHOI co6cTBeHHOCTI Poccnn. Tax, e1o ObUIN BbIIeIeHbI CTIEAYIOLIIe TPEH/bL:

* IpUHATHE 3aKOHA O 3aIlMTe MHTE/IEKTYaIbHbIX IIpaB B VIHTepHeTe, N3BECTHOTO KaK
«QHTUIIMPATCKUIT» 3aKOH, BCTynuBLIETro B cuay 1 aBrycra 2013 1., 10 KOTOPOMY CyZibl
HOTYYW/IM IIPABO B IPeIBAPUTEIBHOM MOPsIKe OIOKMPOBATh «IIMPATCKUE» PECYPCHI B
OTHOLIEHNY OTPAHMYEHHOTO 4YIC/Ia IIpaBoobafareneil — obmajaresneil paB Ha KIHO-
(bUIbMBI, Tenecepyasl U T.II.

* BHeCEHIe M3MeHEHMI B 4acTb 4eTBepTylo Ipaxmanckoro xomekca Poccuiickoit ®epe-
paumm — BBefieHue CT. 1253.1, perynmupymomneii 0COO€HHOCT OTBETCTBEHHOCTU MH-
¢dbopmanmoHHoro mocpenHuka: «1. JInio, ocymecTsisollee Mepefady MaTepuana B
MH(OPMAILVOHHO-TeIEKOMMYHUKAI[MOHHOI CeTH, B TOM 4KCTIe, B ceTu «VIHTepHeT»,
JINIO, IPefOoCTaB/IAoIee BO3MOKHOCTD pasMellieHNsA MaTepyaa Jin MHPOpMAIWIL,
HeoOXOIMMOIL JI/IA ero IONTydeHMsA C UCIONb30BaHMeM MH(POPMALMOHHO-TEIEKOMMY-
HUKAIIOHHON CeTH, JINII0, IPENOCTaBJIAI0lIee BOSMOXHOCTD OCTYIa K MaTepuany B
9TOII ceTy, — MHGOPMALOHHBII TIOCPEHIK — HeCeT OTBETCTBEHHOCTD 3a HapyIlIeHNe
MHTE/IeKTya/IbHbIX ITPaB B MHGOPMAIMOHHO-TeIEKOMMYHUKAI[OHHOI CeTH Ha 061mux
OCHOBAHUAX, NIPEJYCMOTPEHHBIX HACTOAIMM KofiekcoM, Ipy Hamm4muy BUHBI C Y4€TOM
0CO6EHHOCTEI, YCTAHOB/IEHHBIX ITYHKTAMM 2 U 3 HACTOsIIeit CTaThuL. 2. VIHpopMarnon-
HBIJ1 TOCPENHK, OCYLIECTBILAIONIVIT epefady MaTepyana B NMHGOPMAIMIOHHO-TeleKOM-
MYHUKAI[IOHHOJ CEeTH, He HeCeT OTBETCTBEHHOCTH 33 HapylIeHNe MHTEUIEKTYyalbHbIX
IIpaB, IPOM30IIe/IIee B pe3y/IbTaTe 3TON Iepefadn, IIpY OFHOBPEMEHHOM COOMIOeHIN
CIIeAYIONIVX YCTIOBMIL: 1) OH He ABNIAETCA MHUIMATOPOM 9TOI IIepefiauyl ¥ He OIpefens-
eT IoTy4aTe/sd YKa3aHHOTO MaTepuasa; 2) OH He M3MeHAeT YKa3aHHBIN MaTepyal Ipu
OKa3aHUM YCIyT CBA3M, 3a MCKIIOYCHUEM V3MEHEHMIT, OCYILIeCTB/IAeMbIX I obecIie-
YeHMA TeXHOJIOTMYECKOro Mpoliecca Iepefadyl MaTepuaa; 3) OH He 3Ha/l U He JO/DKeH
ObUI 3HaTb O TOM, YTO MCIIONb30BaHME COOTBETCTBYIOLIMX pe3yIbTaTa MHTE/UIEKTY-
Q/IbHOIL IeATeNbHOCTI WM CPeACTBA MHAVBUAYANN3alMM TALOM, MHUIUNPOBABIINM
nepefady Marepuasa, COfep Kalller0 COOTBETCTBYIOLIVE Pe3yIbTaT MHTEIEKTyalbHOM
TeATeTbHOCTY VIU CPEICTBO MHAVBUIyaNN3allNi, ABAETCA HellpaBOMepHbIM. 3. VIH-
($hOpMaLOHHBIT ITOCPENHVK, MPENOCTAaB/IAMINII BO3MOXXHOCTD pasMellleHNs MaTe-
puana B MHGOPMAIMOHHO-TE/IEKOMMYHVKAIIVIOHHOI CeTH, He HeceT OTBETCTBEHHOCTD
3a HapylIeHNe VHTENIeKTyaIbHbIX IPaB, IPOMU3OLIe/illee B Pe3yabTaTe pasMelleHNs B
MH(POPMAIVIOHHO-Te/IeKOMMYHVKALIMOHHON CeTU MaTepuaja TPeTbUM JIMLIOM VLU IIO
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ero yKasaHMIO, IIPY OHOBPEMEHHOM COOTIOfieHNY MH(OPMALMOHHBIM [I0CPESHIKOM
CTIeNYIOLIMX YCTIOBUIL: 1) OH He 3HAJI M He JO/DKEH GBI 3HATh O TOM, YTO UCIIO/Nb30BaHNUE
COOTBETCTBYIOIINX Pe3yIbTaTa NHTEJIEKTYaJIbHOM NEeATEIbHOCTY VI CPEACTBa UH/N-
BUJIya/I3aly, COIEP>KAIUXCA B TAKOM MaTepyajle, ABIAeTCA HelIpaBOMEPHBIM; 2) OH
B C/Iy4ae IOTy4YeHNs B IICbMEHHOI (opMe 3as1B/IeHNsI IPaBOO6IajaTesis O HapyIeHIn
VHTeJUIEKTYa/IbHBIX IIPaB C yKa3aHUeM CTPAaHUIIBI caliTa U (1/I1) CeTeBOro afpeca B CeTH
«VIHTEepHeT», Ha KOTOPBIX pa3MellleH TaKoJl MaTepyaj, CBOeBPEeMEeHHO IIPMUHSAT Heo0Xo-
JVIMBIE U JOCTAaTOYHbIE MEPBI /I IPEKPALLeHNA HapYLIEHN A NHTE/JIEKTya/IbHBIX IIPaB.
[TepeveHp HEOOXOAMMBIX U JOCTATOYHBIX Mep U MOPSLOK UX OCYLIECTBIEHWS MOTYT
OBITh yCTAaHOBJIEHBI 3aKOHOM. 4. K MH(OpPMAIIIOHHOMY [TOCPENHIKY, KOTOPBIl B COOT-
BETCTBMM C HACTOAIIEN CTaTbhell He HECET OTBETCTBEHHOCTD 3a HapylIEHMe MHTEIIeK-
TyaJIbHBIX IIPaB, MOTYT OBITH IIPebABICHD TPeOOBAHMA O 3alUTe MHTE/IEKTyaIbHbIX
npaB (nyHKT 1 cratby 1250, myHKT 1 crarby 1251, myHKT 1 cratbu 1252 Hacrosllero
Kopekca), He cBsi3aHHBIE C IPUMEHEHNEM Mep TPaXXJaHCKO-IIPaBOBOIl OTBETCTBEHHO-
CTH, B TOM 4iciie 06 ynaneHun nHGOpMaIny, Hapyuaoleil HCKIIYNTeTbHbIe [IPaBa,
i 06 OrpaHMYeHny JOCTyma K Heit. 5. [IpaBuIa HaCTOsAIIell CTATby IPUMEHSIOTCS B
OTHOILIEHNUY JINLI, IPEIOCTAaB/IAIMINX BO3MOXXHOCTD IOCTYIIA K MaTepuay Win NHPop-
Malyy, HeoOXOAVMMON JIA €ro MOTy4YeHNUs C MCIIOIb30BaHeM MH(OPMAlLIOHHO-TeIe-
KOMMYHMKAL[MIOHHOJ CeTN»';

* BHeCeHIe M3MEHEHNI! B ApyTie 3aKOHOaTe/IbHble aKThI, Kacaloluecs NAeHTUPUKALIN
II0/Ib30BaTEsIel U POBaiiiepoB VIHTepHeTa, 00eCIIeYNTeIbHBIX Mep 110 fenaM 06 MHTeI-
JIEKTYa/IbHOI COOCTBEHHOCTH 1 .

Taxoke E. TrmnmHT ocBeTna BOnpoc co3fanns B Poccni epBoro crieruan3upoBaHHOTO
TOCYHapCTBEHHOTO apOuUTpaXHOro cysa — Cyfa 110 MHTe/UIEKTYaIbHBIM IIpaBaM, KOTOPBII
Hayas pyHKImoHpoBaTb B Mockse 1 utons 2013 roga. JlaHHDII €y, paccMaTpuBaeT B Ipefe-
JIaX CBOEJI KOMIIETEHLMM B Ka4yecTBe Cy/ia IIEPBOI 1 KacCalMIOHHO MHCTAHIMIA fle/Ia 110 CIIO-
paM, CBA3aHHBIM C 3allUTON MHTE/UIEKTYa/IbHBIX IIPAB.

Cyp 1o MHTe/UIEKTyaIbHBIM IIpaBaM B KadecTBe Cy/ia IIePBOI MHCTAHIIUY PacCMaTPUBAET:

1) mema 06 ocmapMBaHMM HOPMATUBHBIX IIPABOBBIX aKTOB (effepabHBIX OPraHOB IC-
IIO/IHUTE/IbHOJ BJIACTH, 3aTParyBaloNINX IIpaBa i 3aKOHHbIe NHTepeChbl 3aABUTeNA B 0061acTu
IIPaBOBOJ OXPAHBI Pe3yIbTATOB MHTEIEKTYaIbHOI 1eATeTbHOCTU U CPeACTB MHAVBUYAIN-
3aIui, B TOM 4iicie B cepe MaTeHTHBIX IIpaB 1 IIPaB Ha CeJIeKL[MOHHbIE JOCTIDKEH, IIpa-
Ba Ha TOIIOJIOTMI MHTETPAJIbHBIX MUKPOCXeM, IIpaBa Ha CEKpeThl IPOM3BOACTBA (HOY-Xay),
IIpaBa Ha CPeACTBA MHAVBNUAYAIUSALUY IOPUANIECKNX /IUII, TOBAPOB, paboT, YCIYT U Ipen-
MIPUATHUIA, TpaBa MCIOIb30BAaHUA PE3Y/IbTAaTOB MHTENIIEKTYaNTbHOM NEeATETbHOCTY B COCTaBe
€[IMHOI TEXHOIOTUM;

2) fena IO CIOpaM O IpefOCTaBIeHUI MM IIPeKpalleH I IPaBOBOI OXPAHBI pe3y/IbTa-
TOB MIHTEJUIEKTYaJIbHOM [eATE/IbHOCTY Y IPMPAaBHEHHDBIX K HUM CPEICTB MHANBUYATM3aLU
IOPUANYECKNUX JIULI, TOBAPOB, paboT, YCIyT 1 MPeRupUATHiL (3a UCKII0UeHeM 06 BEKTOB aB-
TOPCKUX U CMEXXHBIX I1PaB, TOIIOJIOTMII MHTETPATbHBIX MUKPOCXEM), B TOM YNCTIE:

* 00 OCIIApMBAaHNMN HEHOPMATHBHBIX IIPABOBBIX AKTOB, peIIeHMil 1 feitcTBuit (6e3-
mevicTBUsA) (efiepaIbHOIO OpraHa MCIIONMHUTENBHON BJIACTU IO MHTEIEKTYalIbHOM
COOCTBEHHOCTH, (efiepabHOr0 OpraHa MCIIOJTHUTENIbHONM BIACTU IO CEIeKLMOHHBIM
TOCTVDKEHMAM U UX JJODKHOCTHBIX JINII, a TaKXKe OPTaHOB, YIIOTHOMOYeHHbIX IIpaBu-
TenbCcTBOM Poccuiickoit @enepanuy paccMaTpuBaTh 3aABKM Ha BbIJjady MaTeHTa Ha ce-
KpeTHbIe 1300peTeHs];

! Ipaxxmanckuit koekce Poccuiickoit Pemepanun (4acTb yeTBeprasi).
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* 00 ocmapuBaHmu perueHus QegepasrbHOr0 aHTUMOHOIOIBHOTO OpPraHa O IPU3HAHNU
HeloOPOCOBECTHOI KOHKYPEHIIMelT JelICTBUI, CBA3AHHBIX C IPUOOpeTeHeM MCKTIOUN -
TeJIbHOTO IPaBa Ha CPeACTBA MHAMBUYyaNM3alUy OPUANIECKOTO 11a, TOBAPOB, pa-
60T, yCIIyT M IIpeIPUSTHIL;

* 00 yCTaHOB/IEHNUM TTATEHTOOOIaaTeNs;

* 0 IpU3HAHNUMU HEeJEICTBUTEIBHBIMY IIATEHTa Ha N300peTeHNe, TIOTIe3HYI0 MOJieNb, MPO-
MBIIIJIEHHBIIT 00pasel] Nin CeMeKIMOHHOe JOCTIDKEHNUE, PellleHNs O PefoCTaBIeHNI
IIPaBOBOJ OXPaHbI TOBAPHOMY 3HaKY, HAMMEHOBAHIIO MeCTa IPONMCXOKIEHNA ToBapa 1
0 TIPefIOCTaBIeHN N VCKTIOUUTEIbHOTO ITpaBa Ha TaKoe HalIMeHOBaHNe, eCit (efiepab-
HBIM 3aKOHOM He IIPeIyCMOTPEH MHOI NOPAOK UX NPU3HAHM HellelICTBUTETbHBIMM;

® 0 JOCPOYHOM IIpeKpalleHNM IIPaBOBOI OXPaHbl TOBAPHOTO 3HaKa BC/IEACTBIUE €TI0 He-
UCTIONIb3OBAHMA.

Cyp 110 MHTe/UIEKTya/IbHBIM IIpaBaM B KaueCcTBe Cyfla KacCallMIOHHOM MHCTAHIIUY paccMa-

TpuUBaeT”:

1) mena, paccMOTpeHHBIE VM IT0 NIepBOJT IHCTaHIVN;

2) fmema O 3aluUTe MHTE/UIEKTYa/IbHBIX IpPaB, PACCMOTPEHHBbIE apOUTPAXKHBIMI CYyAaMU
cy6pextoB Poccuiickoit Penepanym 10 epBOil MHCTAHINM, apOUTPAKHBIMY AIe/IALNOH-
HBIMU CY[JaMH.

Taxoxe E. TwyutuHr 3a0CcTpuIa BHUMAaHIE HAa HEOOXOLMMOCTHU COIIACOBAHMS 3aKOHOJA-
TenbcTBa Poccmiickoit @epiepanuy ¢ MeXAYHApPOAHBIMY aKTaMI B CBA3U CO BCTYIUIEHUEM
Poccun Bo BcemupHyIo TOProByio opraHusaljiio.

O6cysK/ieHIe TeOpeTNYeCKIX BOIIPOCOB aBTOPCKOro mpasa mpopomkmi B. KosH, co-
TpysHMK MexauciuummHapHoro 1erTpa npasa 1 VIKT JlyBeHCKOTro KaTomM4ecKoro yHuBep-
cutera (Bembrus). B. KosH mpefcTaBum pesynbraThl Cepbe3HOTO HAyYHOTO MCCIETOBAHMNA,
Kacalolyiecss OCMBICTIEHNSI TIPABOBOI IIPUPOABI OOBEKTOB aBTOPCKOrO IIpaBa B YCIOBMAX
¢dbopmmpoBanms kudeprpocTpancTsa. OH 3aTPOHYI BOIIPOC, CBSA3aHHBI CO 3HAYeHVIeM IIpU-
3HAKOB, 4 TAK>Ke IOPUANIECK! 3HAUYUMMBIX U Oe3pasIMyYHbIX 7IEMEHTOB IIPOU3BEIeHNUIT B HO-
BBIX IM1()POBBIX YCTIOBYAX.

Crenyrouyii ieHb paOOThI JIeTHeI IIKOIBI 10 KMOepIIpaBy IpOLIe B MOCKOBCKOM oduce
KpyIIHeliIIelT KoMITbloTepHolt KoMmmanuy Google. M. JKyHud, 1peKTop 110 B3aMOJIeICTBIIO
C OpraHaMi TOCyHapCTBEHHOI B/IACTI, OCBETWIA OCHOBHBIE acIeKThl HomnTuky Google 1o
pasButuio Pynera n Py-Tpio6a. M. JKyH1ndy KOHCTaTMpOBaa, 4YTO IPOBejeHHOe KOMIIaHuel
Google npu mopeprxke BOCTOHCKOIT KOHCAITUHIOBOJI TPYIIIIBI MCCTIEIOBaHNE MHTEPHET-9KO-
HOMMKI ITIOKA3aJI0, YTO OIarofiapsi MpUB/IeIeHNI0 BHIMAHUS TOCYAPCTB 1 KPYIHOro 61m3-
Heca K IIOTEHIIMaNy, KOTOPbIM Oorara MHTEpPHeT-9KOHOMMKA, CaMO IOHATHE U(PPOBOIL 9KO-
HOMUKI BOLIJIO B IIPOTPaMMBbl CTPATErMYECKOTO PasBUTUA MHOTUMX CTpaH mupa. VIHTepHer
NIPENOCTAB/IAET YHUKA/IbHbIE IPEUMYIIECTBA TPAJUIIVIOHHON 95KOHOMMKE: 9TO MHCTPYMEHTBI
VIS YIPOLIEHMs JIOTUCTUKY OM3Heca, YCKOpeHMs TPaH3aKIMi, CHYDKEHUA U3TEPIXKeK, 1, Ha-
KOHell, BBICTPaMBaHNUs HOBBIX MOJieiell B3aMMOJIEVICTBUSA C IOTPeONTeIeM U HOBBIX 9KOHO-
MIYeCKMX Moferell B mpuHiyne. OdeHb BaXXHBIM SBIIETCA TO, YTO VIHTepHET CrtocobeH aaTh
MOIIHENIINI TOTYOK Pa3BUTUIO MHHOBALMOHHOM 5KOHOMUK) — HOBBIM PBIHOYHBIM HUIIAM
U, COOCTBEHHO, HOBBIM PBIHKaM, HOBBIM MOJIE/ISIM NOTpeO/IeHNs] KOHTEHTa, HOBBIM (popMaM
IIPOSIB/ICHNA KPeaTUBHOCTH U N300peTaTe/IbHOCTIL.

Korpa Mbl roBopuM 06 VIHTepHeTe, Ha yM Yallle BCETO IPUXOAT TEXHOMIOTMYECKIe TUTaH-
THI, TaKye, kKak Ebay, Amazon, Facebook, fIxpexc, Skype, a Befib CBOMM yCIieXOM MHTEpHET-
9KOHOMIMKa 00s13aHa He CTOIBKO MM, CKO/IBKO MajloMy OM3HECY, KOTOPBIl pacTeT ObicTpee,

2 Crarbst 43.4 OefepalbHOr0 KOHCTUTYIIOHHOTO 3aKOHa oT 28 amperst 1995 . Ne 1-DK3 «O6 apburpax-
HbIX cyfax B Poccniickoit ®epeparyn» (pep. ot 6 fekabps 2011 1.) // CIIC «Koncymprant ITmoc».
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yeM KpynHblit. HacTosas MHTepHET-9KOHOMIKA — 3TO JOCTaBKa 1IBETOB VW/IN e/bl OHJIAIH,
CHCTEMBI 9IEKTPOHHBIX OMIETOB, PyOaIlKy Ha 3aKas, IIaTGopMbl 1nppOBOIL AUCTPUOYLNI
KOHTEHTA U Jip. JI/1s1 TOTO, YTO6BI 3T G6M3HECHI BBUKMBAJIV U JBUTA/IN BIIEPE] POCCUIICKYIO MH-
TePHET-9KOHOMMKY, HeOOXOAMMBI KaK MepBl T10 IOBbILIEHNIO JOBepys OGu3Heca U TpaXJaH K
JHTepHeTy Kak K 61M3HeC-Cpefie, TaK U B3BEIIEHHOE I Pa3yMHOE TOCYAPCTBEHHOE PETY/IIPO-
BaHIe CBSI3aHHBIX C VIHTepHeTOM BOnpocos. K npumepy, HesammIeHHOCTD BIajie/IbLieB IPaB
Ha MHTE/UIEKTYaIbHYI0 COOCTBEHHOCTD, HECOBEPIIEHCTBO CHCTEMBI IOUYTOBBIX OTIIPAB/ICHMIT
U CHCTeMBI 9/IEKTPOHHBIX IIATeXXell, He TOBOPS yKe O 3aKPEIJIEHHBIX B 3aKOHE IIVMPOKIX Me-
TOfIaX GJIOKMPOBKY HEIETA/TBHOTO KOHTEHTA, IPUMeHEHE KOTOPBIX MOXKET HABPEMUTH CBA3-
HOCTHM VIHTEepHeTa, — BCe 3TO CIOCOOHO 3aMeNNTh Pa3BUTIE MHHOBAIVIOHHON 9KOHOMMKIL.

Oco6oe BunManne M. JKynnu ypenuna nomurtuke Google mo saupure MHTe/UIEKTYallb-
HOIT cobcTBeHHOCTH. OH OTMETWIIA, YTO «KPOME CO3/jaTeNeil OPUTMHAIBHOTO U KPeaTHBHOTO
KOHTeHTa B VIHTepHeTe BCTPEYalOTCSA I Te, KTO UCIIONb3yeT BceMupHyo CeTb [isl pacmipo-
CTpaHeHWsI KOHTEHTA, HAPYLIAKIEro mpaBa TpeTbux . C pocTOM pasMepoB U 3HAUMMO-
ctu VIHTepHeTa KO/MMYeCTBO TAKMX IIPaBOHApYLIeHMII BodpactaeT. Google yuensier 60mbiioe
BHUMaHNe TaKUM C/TIy4asM U IPUHMMAeT MephI 10 YAATEeHNIO C HAIIX CepBUCOB KOHTEHTA,
HApYyLIAIOIIEro HpaBa TpeThux nuil. Kpome Toro, o mMepe passurtust VIHTepHETA U, COOTBET-
CTBEHHO, YBe/IMYeHVsI Y/C/Ia 3alIPOCOB Ha yaieHye KoHTeHTa, Google nocrosiHHO paboTaer
HaJ MeXaHM3MaMM, KOTOpbIe TO3BOMAIT 3P PEKTUBHO CIPABIIATHCS C ITOI IPOOIEMOTi».

ITo BosBpaenun n3 oduca Google yIacTHUKOB HAYYHOII IIKO/IBI IPUBETCTBOBA/IN HPEJ-
craBurenn «/Taboparopun Kacrepckoro» — poccuiickoil KOMITaHNH, CIIENVaIU3UPYOLIeli-
51 Ha pa3paboTKe CHCTeM 3aIUThI OT KOMIBIOTEPHBIX BUPYCOB, CIIaMa, XaKePCKIX aTak 1 IIpo-
unx knbepyrpos. «Jlaboparopus Kacriepckoro» 6pima ocHoBaHa 26 urosst 1997 r. He60/1b1II0
rpymnoit ¢pusndeckux i Bo rase ¢ Esrennem Kacrepcknm. Ceifdac KOMITaHVsI BEleT CBOIO
IesiTenbHOCTD Goree deM B 200 CTpaHAX U TEPPUTOPMAX MUPA U BXOFUT B YETBEPKY BeLy-
I[MX MVMPOBBIX IIPOM3BO/ITENEI IPOTPAMMHBIX PEIIeHIT /IS 3AIIThI KOHEYHBIX YCTPOICTB
(Endpoint Protection). [Joxmajer pabotHukos Jlaboparopun Kacriepckoro 6bu1m OCBSIEHbI
CTIO>KHBIM BOIIPOCAM MEXYHAPOFHOTO ITATEHTOBAHNS aHTUBUPYCHBIX IPOTPaMM ¥ IOCTIENY-
IOV 3aIUMTHI IIPaB Ha HUX.

Crnepyromuit fieHb paboOThl LIKOJABI MOXXHO Ha3BaTh 3HAMEHATE/IBHBIM, ITOCKOIBKY ee
YYaCTHMKAM ITOCYACTIMBUIOCH IIOCETUTh YHMKANbHBIN POCCHMIICKMIT MHHOBAI[MOHHBIII
neHTp «CKONMKOBO». JJaHHBIN ITPOEKT OCYILIECTBIAETCA B LEAX PasBUTHUA MCCIELOBAHNII,
Pa3paboToOK M KOMMepLMaaM3aluy X pe3ynbraton’. IIpoekT cospaHus VIHHOBAI[MOHHOTO
rentpa peanusyercs Qougom «CkonkoBo» (momHoe HasBaHue — Doup passutus Lentpa
paspaboTKyM ¥ KOMMepLVa/IN3aLUI HOBBIX TeXHOIOrNI). Teppuropuanbhast nHPPacTPyKTy-
pa 11 MexaHM3MbI B3aMMOJeICTBIS yaacTHUKOB [IpoexTa 06pasyior sxocuctemy CKOIKOBO.

Muccus @onpa «CKONMKOBO» — CO3aHMe 9KOCUCTEMBI, GOpMIPOBaHIe GIarONPUSTHBIX
YCIOBMII A/Is1 MHHOBAIIOHHOTO TIPOIleCCa. Y YeHble, KOHCTPYKTOPBI, MH)KEHephl I O13HeCMe-
HBI COBMECTHO C YY9aCTHIKaMy 06pa3oBaTe/bHBIX IPOEKTOB OyAyT paboTaTh Haf CO3LaHIEM
KOHKYPEHTOCIIOCOOHBIX HaYKOEMKIX Pa3paboTOK MUPOBOTO YPOBHS B IISITU MPUOPUTETHBIX
HAIIPaB/IEHNSX: 9HeProaddeKTNBHOCTD U sHeprocbepexenne (IIT), sepHble TEXHOMOTUN
(AAT), xocmmueckne TexHomoruu u renekommyHukanyu (KTuTK), 6nomepuunackme TexHo-
norun (BMT), cTparerndeckiie KOMIbIOTEPHbIE TEXHOMOTUHU 1 IIPOrpaMMHOe obecriedeHue
(MIT). Oxupaemplit pe3yIbTaT — CAMOYIIPABIISIONIASCS 1 CAMOPA3BUBAIOIASICS 9KOCUCTEMA,
OmaronpusTHAS YIS PA3BUTHS HPENIIPUHMMATENIbCTBA U MCCIENOBAHMIA, CIIOCOOCTBYIOIIAs
CO3[IaHMIO KOMIIAHMII, YCIIEIIHBIX Ha I7I06aTbHOM PhIHKE.

* QenepasnbHBI 3aKOH OT 28 ceHTs16ps1 2010 1. Ne 244-03 «O6 nHHOBALMOHHOM LieHTpe «CKOIKOBO» (pef.
ot 28 pexabps 2013 r.) // CIIC «Koncynbrant ITnocy.
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Kpome sToro, B CkonkoBo ecTb CKOIKOBCKUI MHCTUTYT HAYKM U TeXHONOTUN 1 OTKpPHI-
B yHUBepcuTeT. Ha 6ase CkomkoBo cosgano O6IecTBO ¢ OrpaHMYeHHO OTBETCTBEHHO-
ctpio «IJeHTp MHTeNIeKTyanpHoil cobcTBeHHOCTH «CKOMKOBO»». OO0 sBIsIeTCS TOYEPHNIM
obmectBom Ponpa «CKONMKOBO», CO3LAHHBIM /IS NIPEJOCTABAeHNsI YCIYT B obmacTu uH-
TeJUIEKTyaIbHOI cobcTBeHHOCTH. Ypasnatomuii mapraep OOO B. Kacrambckmit ocBeTnn
yIaCTHMKAM IIIKOJIBI OCHOBHBIE HAIIPAaBJICHUs AEATEIbHOCTU OOIeCTBa, IepedeHb OKasbl-
BaeMBIX YCIYT, a TaKKe IPOLeAypy HaJTaXXMBaHUA COTPYSHMYECTBA C y4acTHMKaMU (oHZa
«CxonkoBo». Tax, 1o faHHBIM oduIanbHOro caira Ckonkoso?, 3a 2013 I. y4acTHUKM IOfAIN
839 3asBOK Ha perucTpanuio 06beKTOB MHTEMIEKTYaIbHOI COOCTBeHHOCTI. [Ipn aTOM MMu
6b110 IOy 4eHO 406 OXpaHHBIX [JOKYMEHTOB.

Taxxe B. Kacranbcknmit pacckasan y4acTHMKAM IIKObI 06 OCHOBHBIX TPEHZAX POCCUIl-
CKOIt CyaeOHOI IIPaKTUKY TI0 ITATEHTHBIM CIIOpPaM:

* HamM4Me IBYX «OJMHAKOBLIX» IIATeHTOB He O3HaYaeT aBTOMATHUIECKOTO MPU3HaHNA 60-
7iee «paHHEro» MaTeHTa;
repefada IpaBa JMCIOMb30BaHMA MaTeHTOB Poccuiickoit Pexeparnum Ha TeppUTOPUN
MHOCTPAHHOIO rOCY[apCTBa ABJIAETCS HUYTOXKHOI CIE/TKOI;

* IIpaBO Ha 6e3BO3ME3IHYI0 HEMCKTIOUNTENbHYIO TUI[EH3UI0 O3HAYaeT IIPABO MCIIONb30-
BaHMA 00'bEKTOB MHTEJIEKTYaIbHOI COOCTBEHHOCTH 6€3 3aK/II0UeH s TUIIEH3MIOHHOTO
JIOTOBODA;

* TI0C7€e BBIfIauy ITAT€HTA IIPABO Ha €r0 MOTyYeHMe C/IeAyeT IPU3HATD MCYEPIIaHHbIM I He
MMEIOLIVIM IIPABOBOTO COEPKaHMs;

* IIpU 3aK/IIOYEHMN BO3ME3IHOTO JOTOBOPA 00 OTUYXK/EHNN WIN JINLEH3MOHHOTO {OT0-
BOpa B OTHOIIEHN! HECKONbKUX OOBEKTOB MHTE/IEKTyaTbHOI COOCTBEHHOCTY BO3HA-
rpaXk/ieHle JO/DKHO ObITh OIpefie/IeHO B OTHOLICHNN KaXKJOT0 00beKTa;

* HapylIeHMeM VICK/IIOUYNTE/TbHOTO MTpaBa AB/AETCA MCIIOIb30BaHME BCEX CYIeCTBEHHbIX
IPU3HAKOB OJHOTO M3 IBYX HE3aBMCHMBIX ITYHKTOB (DOPMYIIBI TATEHTA;

* IIpM peopraHM3alNy OPTaHM3ALNY UCKIIOUYNTEIbHBIE IPaBa Ha 00bEKThI MHTEIEKTY-
QJIHOJ COOCTBEHHOCT!U He IPU3HAIOTCSA IepeflaHHbIMU IPU OTCYTCTBUM CBEeHUII 06
5TOM B pa3feUTeTbHOM OamaHce;

* MCK/TIOYMTENbHAs TNIEH3Vs MOXKeT OBbITh BbIaHa TOIBKO B OTHOILIEHNN OIpeIe/IeHHBIX
C110co60B MCIIONMb30BaAHMsI 00'bEKTOB MHTEJIEKTYaIbHOM COOCTBEHHOCT 1 JIP.

Taxoke B. Kacrambckuil 3a0CcTpu BHUMaHUe Ha OOCYXX/IeHMN BOIPOCA, IIPUMEHSACTCS TN
MCKOBasI TABHOCTD K CIIOPaM II0 3alliUTe TIPaB B 06/IaCTY MHTE/UIEKTYaIbHOM COOCTBEHHOCTIL.
ITo aTroMy mOBOAY CyIIECTBYIOT JiB€ IMlaMeTPaJbHO IPOTUBOIIONIOKHbIE TOYKY 3peHus. IToka
HM y4eHble, HU CyfieOHasA MPaKTHKa He Ja/Ii OKOHYATeTbHOTO OTBETA Ha 3TOT CIOKHBIN BOIIPOC.

Jupexrop nenrpa CKOIKOBO IO CBs3AM C obuiecTBeHHOCThI0 M. ITpokmr obcymun ¢
Y4aCcTHUKAMI IIKOJIBI IIOC/IeIHMEe HOBOCT B 00/IaCTY 3alUIThI MHTE/IIEKTYa/IbHOM COOCTBEH-
HOCTH, B TOM 4NC/le OTKpbITHEe B Poccun odrca BceMnpHOI opraHusanyy MHTE/IEKTyaIbHON
cobcrBenHocTy (BOVIC), mpuHsATHE aHTUIIMPATCKOTO 3aKOHA, IUTIOCHI I MUHYCHI IIPeBapH-
TEe/IbHOV MOflepaliuyl CafiTOB C LJe/IbI0 ITOVCKA HeTeralbHOro KOHTEHTA U JIp.

IOpuct MexxpynaponHoit ropupgudeckoit ¢pupmsl «Baker and Boots LLP» M. Bammpos
pacckasan 06 0COOEHHOCTAX pa3pabOTKV KOHTPAKTOB, CBSI3aHHBIX C IIPOTPAMMHBIM obecIe-
yeHneM. OCHOBHBIMM TUIAMM TaKMX COITIALIEHWI SABJIAIOTCA NUIEH3VOHHbIE COITIALIEHMNS,
TOTOBOPHI Ha pa3paboOTKy IPOrPaMMHOrO 0becCIedeHNs, JOTOBOPbI O MOAMGMUKALIUN MPO-
TPaMMHOTO 0becreyeHysI, COIIAllleHNsI TeXHIIECKOI MoAaepxKki u fp. Kax bt Bujy Takmx
TOrOBOPOB JMMeeT OCOOEHHOCTI, KOTOpble JO/DKEH YYMUTBIBATh IOPUCT, COINPOBOXKIAIOLINI
cmenky. Hampumep, B NMIIEHSMOHHBIX COITIAIIEHMAX TpebyeTcss oOs3aTeNbHOe yKasaHNe

* http://community.sk.ru/press/our_results/p/oktober_2013.aspx
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TEPPUTOPUY JIVICTBIA JIULEH3UY, CIIOCOOO0B VICIIO/Ib30BAHNUA IIPOrPAMMHOT0 00eCIede s,
CpOKa JIefICTBYA JOTOBOPA 11 CPOKa JIe/ICTBUA TUIIEH3MN, CTIOCOO0B 3all[VITh aBTOPCKUX IPaB,
HAJI0ro006/10XXeHne 1 T.II. B KOHTpakTax Ha paspaboTKy Wiy MOAU(UKAIMIO IPOrPAMMHOTO
obecriedeHrst HEOOXOANMO OTPaXKeHNE BOIIPOCOB COOCTBEHHOCTH Ha IMPOU3BOLHBIE PAOOTHI,
PMCKOB ITPOEKTa U Jp. B 41c/ie OCHOBHBIX TEHIEHINII IPABOBOTO PETYIMPOBAHNS MHTEPHET-
otHoweHnit M. baumpos HasBan obnaynble Berancienus (Cloud computing), mpegocrase-
HIle IPOrPaMMHOr0 obecIedeHs KaK yCIyTy U Jip.

3aKII0YNTeIbHBI feHb PaOOTHI IIKOIbI IPOXOAWI B 0duce KPYIHeIIei pOoCCUICKOI
KoMmaHun Yandex. YYaCTHUKY IIKOJIBI IVIOFOTBOPHO MOPAOOTaMNU C MYYIINMI CIIeLIMasn-
CTaMM JlaHHOW poccuiickoit VT-koMImaHuy, BIafieromiell OffHOMMEHHOI CUCTEMON IIOMCKa
B Cetn n nHTepHeT-nopTanoM. ITonckosas cucrema «JIHfEKC» ABIAETCA YeTBEPTON Cpenn
MOMCKOBBIX CHCTEM MUPA 110 KOJIMYIECTBY 00pabOTaHHBIX IONMCKOBBIX 3aIpocoB (4,84 MypH;
2,8 % OT MMPOBOrO KOMMYECTBA — CTATUCTMKA 3a Aekabpb 2012 roga)’. Ilo coctosHuio Ha
30 centsa6ps 2013 ropa, cornacHo peittuHry Alexa.com, cailt yandex.ru o moImyuspHOCTH
3aHUMaeT 18-e MecTO B Mupe 1 mepBoe Mecto B Poccun®.

IMonckoBas cucrema Yandex.ru 6pu1a opuipanbHO aHOHCHPOBaHa 23 ceHTs16ps1 1997 ropa,
U IepBOe BpeMs pasBMBanach B pamkax kommanuy CompTek International. Kak orpenpHas
koMmaHusA «SIHpexc» obpasosancs B 2000 .

Joxmay pyKOBOAWTENA IPYHIIBI MeX/[yHApOJHOI IpaBoBoil MpakTnku fSHmekc Pomana
KpynennHa Ob11 IIOCBSIIIEH OTBETCTBEHHOCTH MH(DOPMAIIVIOHHBIX IIOCPEIHIKOB 33 HapyIle-
HIISA IIpaB B cepe MHTEIEKTYaIbHOI COOCTBEHHOCTI B COOTBETCTBUM C AMEPUKAHCKIM 3a-
kxoHoM (DMCA — Digital Millennium Copyright Act, 1998), npaBom EBpomneriickoro Corosa
(JupextuBa 06 snexrponHoi Toprosne — «E-Commerce Directive», 2000) 1 poccuitckum
mnpaBoM (cT. 1253.1 Ipaskmanckoro xofekca P®). [lna wimocTpanyuy DpuMeHeHNs yKa3aH-
HBIX 3aKOoHOB P. KpyneHnH coBMecTHO ¢ yYaCTHMKaMM IIKOJIbI IPOaHAIM3NPOBA MMeEIOIY-
1ocs cyge6nyto mpaktuky (Viacom Intl, Inc. v. YouTube, Inc., No. 10-3270-cv (2d Cir. Apr. 5,
2012); LVMH v. Google, March 23, 2010, C-236/08-C-238/08; eBay v. LOreal, July 12, 2011,
C-324/09; Peutenne Ipesupnyma Boiciero Ap6urpasksoro cyga PO Ne 10962/08, 23.12.2008
(«Masterhost» Case); Pemenne IIpesunnyma Boiciero Ap6utpaskuoro cyga PO Ne 6672/11,
01.11.2011 («Agava-Soft» case); Onpenenenue Beicurero Ap6utpakuoro cyga PO Ne BAC-
13900/12, 07.11.2012 («V Kontakte» case) u fip.

B moxmame AHactacum AWIOBOIL, pabOTHMKA IIPABOBOTO flertapTaMeHTa SIH/eKc, ocBe-
IIAI0TCSL BOIIPOCHI COTPYAHMYECTBA KOMIIAHUN C POCCUIICKMMI OpraHaMI IOCYAapCTBEHHOI
BracTy. Tak, y9aCTHMKAM IIIKOJIBI OBITIO COOOIIEHO O TOM, UTO B «SIHeKC» OT BIACTHBIX Opra-
HOB IIOCTYIIAIOT /IBa OCHOBHBIX TUIIA 3aIIpOCOB (TpeOoBaHuIT): 3alIpOCHI O Iepefade JaHHBIX
o/p30Baresieil u TpeboBaHMst 06 yrameHuy MHPOpMaLuy. 3aIPOChl O Iepefade JAHHBIX O
II0/Ib30BATENAX IOCTYNAIOT B OCHOBHOM U3 CY/i0B, MMHUCTEPCTBA MHOCTPAHHBIX fen PO,
CnenctBenHoro xomurera PO, Oepnepanpuoiir cnyx6nl 6e3omacHocty, IIpoxyparypst PO,
®CKH, PepnepanbHOIl HAIOTOBO CTY)XKObI U Ap. YKa3aHHbIE OPTAHBI 3AIPAIINBAIOT TNIHbIE
IaHHbIe, IIpefocTaBlIeHHble SHTeKcy camuM mnonb3osareneM (DVO, agpec mpoxuBaHus,
aipec 9/IeKTPOHHOII IOYTHI U fip.), TexHM4ecKue gaHuble (IP-afpec, faTa 1 Bpems ceccuit aB-
TOPU3ALNY Ha YCIYTU M [p.), @ TaKKe MHPOPMAINIO O KOHKPETHOM COfiep>KaHUM yCyT (co-
Iep>KVMMOM HOYTOBOIO AIIMKA — INEPenycKa, JOKYMEHTHI, (GOTO U BYUeoMaTepuassl U fIp.).
Yro kacaercst TpeboBaHuUt 06 ymameHnu MHPOPMALUM, TO 9TO KACACTCS] SKCTPEMMUCTCKUX
MaTepuajoB, IeTCKOIl MOPHOrpapuu WM IPOChO MPUHATD yIacTHe B TaKUX; CIOCOOOB IO-
JTy4eHMsI, VICIO/Ib30BAHNsA V/IM pa3MelleHNs HAPKOTUIECKUX CPEefICTB U IICUXOTPOIHBIX Be-

° Lenta.ru: «SIupexc» obomuren Microsoft o 4mcry mOMCKOBBIX 3aIIPOCOB.

® Yandex.ru. Alexa.
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IecTB /160 UX IPEKyPCOPOB, WV BBIPAIIMBAHNS PACTEHUIT, COAEPXKAIINX HAPKOTIIECKIEe
CPeNCTBa; CIoco60B CaMOyOMIICTBA, a TaKXKe NPU3BIBOB K CaMOYOMIICTBY; a3apTHBIX WIP;
nnddamarum u T.IL.

A. ApnroBa 3a0CTpiIa BHUMAaHIE HA TOM, KaK JJO/DKHBI OBITh 0()OPM/IEHBI COOTBETCTBY-
IolIye 3arpockl (TpeboBaHMA), M KaKUMU HOPMAMU POCCUIICKOTO 3aKOHOJATebCTBA PETY/IN-
pyeTcst mpefoctasieHre nH(opMaru B MOFOOHBIX C/Iy4YasxX, HAIPUMEP, YTO MOXKHO IIPefIo-
CTaBJIITD I10 «IIPOCTOMY» 3aIIPOCY, @ YTO — TOJIBKO 110 TPeGOBAHMIO CYAA.

BricTyneH1e coTpynHMKa MpaBOBOroO AemapTaMeHTa SIHfiekca AnekcaHapa laspummna
OBIIO TIOCBSIIIIEHO, HaBepHOe, Hanbojiee aKTyalTbHOI TeMe COBPEMEHHOI [IPaBOBOIl HAYKM U
IPaKTUKN — Mpo6/IeMaM «06/IauHbIX» CepBUCOB. [IoKa «06IauHbIe» TEXHOIOIMN UCIIOIb3Y-
I0TCA B Halllell CTpaHe HeJOCTaTOYHO aKTUBHO, HO OTYET/IMBO IIPOCMATPMBAETCA TEH/CHIINA
Ha pacumipeHue cepsl Ux npuMeHeHus. [IpMHATHI IPOrpaMMHbIe JOKYMEHTbI, B KOTOPBIX
[IPeAyCMOTPEHO CO3/jaHNE HAIVMOHABHBIX IVIATPOPM «OOIaIHBIX» CEPBUCOB. B HacTosIee
BPEMs B OCHOBHOM UCIIOIB3YOTCS «OOTaqHbIe» YCIyTU MHOCTPAHHBIX IPOBATIIEPOB, YTO BbI-
3bIBAET Psifj BOIIPOCOB, CBSI3AHHBIX C MH(OPMAIVOHHOI 6€30IIaCHOCTBIO ¥ BO3MO>KHOCTBIO
VICIIO/IB30BAHN B [ISIT€/IBHOCTY TOCYFAPCTBEHHBIX M MyHUIINIIATbHBIX OPraHOB’.

A. TaBpunuH omuchIBaeT «OOTayHbIe» CEPBUCH KaK YCTYIM, MPU3HAKAMU KOTOPBIX SB-
JIAIOTCS Ha/M4Me CeTeBOl MHQPACTPYKTYPhL; Hamu4dme TpeOOBAHN [OIB30BATENA O CAMO-
obcmyxuBaHNuy; WUPoKuit foctyr K CeTu; ya06cTBO (IMOKOCTD) U BO3SMOXXHOCTD U3MEPUTD
obcmyxnBannme. JIOKIagIMK BBIAEIUT TPY OCHOBHBIX MOJIETN «OOTaqHBIX» CePBICOB:

Only hardware (nHppacTpyKTypa Kak yciayra, KOrjga KIMeHTy HpeSOCTaBIAI0TC YCIyTn
CO CIIOCOOHOCTBIO TOCTYIIA K 001auHO MHPPpaCcTPYKType IpoBaiifepa (cepBepoB) I falb-
Hevimert ycraHoBky OC 3aKas3umKa, IPUIOKEHNUIT ¥ BBIYMCITUTEIbHBIX JAHHBIX 110 CBOEMY yC-
MOTpeHMo — Hanpumep, Amazon Web Services (AWB));

Hardware + Software (rmmardopma Kak ycayra, KOrjga KIMeHTY [IPeJOCTaB/IsIeTCsI BO3MOXK-
HOCTD UCIIO/Ib30BaTh 006TauHyI0 NHQPACTPYKTYpy IpoBaiifepa (cepBepbl) BMECTe C yCTaHOB-
nerHoit OC u mwatdopMbl /s faabHeiieil paboThl CO CBOMMY HIPUIOKEHUAMN U JaHHbI-
My — HarnpuMep, Amazon Web Services (AWB));

Only software (mpegocTaBneHne ycrIyry TOMbKO IPOrPaMMHOTO OOeciedeH s, KOraa K-
@HTY HPEOCTABIACTCS BOSMOXKHOCTD JCIIO/Ib30BATh IPUK/IAJHOE IIPOrpaMMHOe OOecIedeHne,
paboras B MHPPACTPYKType 0OIAIHBIX CEPBUCOB IIPOBaliiepa I JOCTYIIHbIX Yepe3 K/IMEHTCKIe
YCTPOJICTBA IIpOrpaMM, HanpyuMep, Be6-6paysep — Yandex.Mail, Yandex.Disk, Microsoft Office
365 u ap.).

A. TaBpwIVH BbIfe/IsIET CIEAYIOLIE OCHOBHBIE IPOO/IEMBI IIPABOBOTO PerylInpOBaHIs
IIPeOCTaB/IeHS «00IaYHBIX» YCIIYT: IIPOO/IeMBbI BBIOOpA IOPUCAUKIINI, 0OPaOOTKY 1 3aLIUThI
[epPCOHA/IbHBIX TAHHBIX, TUIEH3MPOBAHNUA 1 CepTUDUKALMUN TOTOOHDBIX YCIYT, OTCYTCTBIUSA
PeryIMpoBaHus JOTOBOPA YCIYT 1 JIMIEH3MOHHOTO COIJIALIEHNS C TOUKM 3PEHNs CYILIeCTBY-
IOIIMX HOPMAaTUBHBIX MPaBWI, IIPOOIEMBI OTBETCTBEHHOCTY MPOBalifiepa «00MIaYHbIX» YCIIYT
Y TPAaHCTPAHUYHOI [lepefjadn JaHHBIX, IPO6/IeMbI HAJIOTO06I0XKEHNs TAKMX YCIYT U ip. B Ka-
JecTBe BO3MOXKHBIX IIyTell pelIeHNs YKa3aHHbIX mpobem A. [aBprinu HasBan paspaboTKy
U IIPUHATHE COOTBETCTBYIOLINX MEX/YHAPOIHBIX COIIAIIEHNUIT U CTAH/IAPTOB U Ja/bHelllIee
COBepIlIeHCTBOBaHMe poccuiickoro IT-3akoHozaTenbCcTBa.

[TpUXOANTCST KOHCTATHPOBATB, YTO IIOKA AECTBYIOIMM 3aKOHOAATEIbCTBOM He YCTAHOB-
JIeHBI IPsIMbIE 3aIIPETHI IIPYMEHNUTENBHO K BO3MO>KHOCTH VICIIONb30BAHNA «OOTauHbIX» TeX-
HOJIOTMIA, OffHAaKO 3aIIPEThI i OTPAHNYIEHNMsI MOTYT OBITH CBSI3aHBI C BUAOM MH(OPMAIINIL: TO-
CyHapCTBeHHas TalfHa, KOHQUAEHI[MaIbHast MH(GOPMALNS, Pas/INIHble BUABI TAITH, @ TAKXKE C

7 Tepewenxo JI.K. BesomacHocTh MHGOPMALMU HPU UCIONb3OBAHMY OOTAYHBIX CEPBUCOB OpraHaMu
rocygapctBennol Bnactu // Ilpaso. XKypnan Beicuelt ko akoHoMuku. 2014. Ne 1. C. 129-139.
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Hay4Has xun3Hb

006513aTeIbCTBOM CTOPOH O IIO/TYYeHNN IMCbMEHHOTO COITIACHA [PYTOJ CTOPOHBI Ha IIepefady
uHdopMaryu TpeTbeil cropone. Takym 06pasoM, Ha JOIMYCTUMOCTD MCIIONTb30BAHNA 06/Iad-
HBIX CEPBUCOB POCCUICKMMIY T'OCYZAPCTBEHHBIMY I MYHMIUIIAJIbHBIMYU OpraHAMU, MHBIMU
OPTraHN3ALUAMU C TOCYAAPCTBEHHBIM U MYHUIUIIATbHBIM y4acTIEM MOXKET OKa3bIBaTb BIIM-
SAHUe XapakTep o6pabaTbiBaeMoil MHGOPMALIUY ¥ YCTAHOB/IEHHDII B OTHOIICHUY Hee TIPaBo-
BOJI pexxum®.

Corpynuyku SHaexca COBMECTHO C yYaCTHMKAMI IIKOJIBI OOCYVIIA aKTyaIbHbIe BOIIPOCH
Cyme6HOII IPaKTVKY VICTIONb30BaHMA TOPTOBBIX MAPOK B KaUeCTBE KITIOUEBBIX C/IOB B KOHTEKCT-
HOIT pexmame Ha ceprice Yandex.Direct; mpaBoBbie Ipo6IeMbl 97IEKTPOHHOI TOPTOBIH U Jip.

ITo mpo3By4yaBIIMM Ha IIKOJE JOK/IA/laM COCTOANACh AKTMBHAA TBOPYECKas AVICKYCCHS,
B KOTOPOJI IPUHAM yJacTye CTyHAeHThl 1 acnupanTtel HIY B, BrickasaBimecs 1o gpy-
TMIM aKTYaJIbHBIM IpobreMaM Kubeprpasa: «06madHble» cepBuchl B VIHAMM, 3amuTa TOPro-
BBIX MapoK B Bemmko6puranuy, IT-ipaBo u a1eKTpoHHOE PpaBUTENbCTBO B CIOBaKMU 1 Jip.
B xofie 06Cy>XKIeHUs YYaCTHUKY KOHCTATUPOBAN, YTO OT IPO6IeM COIMaIbHOTO, TeXHUYe-
CKOTO XapaKTepa, CBA3aHHBIX C BHEIPEHUEM I JICIIO/Ib30BAHNEM TEXHOJIOTUI, B HacToAIlee
BpeMs BHUMaHUe YICCTIe[OBATeIel IepelIo K IpobieMaM IIPaBOBOrO PeryINnpOBaHNs Y3KIX
CIlel[aTbHBIX aClIeKTOB MHTEPHET-OTHOIIEHNIT 1 BoIpocaM 3 deKTUBHOro obecredeHns u
OXpaHbI IIpaB ¥ CBOOOJ Ye/I0BeKa.

B 3axmouene pa6oter mxonsl V.10, borgaHoBckas 1mogBeia UTOIM HAyYHOIO MEPOIIPU-
ATUA M BPY4MIa BCEM YYacTHUKAM cepTuuKaThl. OIbIT JIeTHEN HAYYHOI MPaBOBO IKOJIBI
0COOEHHO TI07Ie3€H M7Is1 OCMBICTIEHNsI TOTPEOHOCTEN [IPaBOBOTO 0becredeHns UCIOMb30Ba-
HUA MHPOPMAIVOHHBIX TEXHOJIOIMI B YCIOBMAX MX aKTUBHOTO Pa3BUTHA Y PACHIMPEHNA
cdepsl mpumeHeHns. IIpoBeneHHbIe NHTEPaKTUBHbIE 3aHATUA TTO3BOVIN BBIABUTH OCHOB-
HbIe TPOOIeMbl, BOSHUKAIOINE B Cepe IPABOBOTO PETYIMPOBAHNMS OTHOILIEHNIT B K1b6eprpo-
CTpaHCTBe 1 obecredeHns: NHPOPMALVOHHOI 6€30IIACHOCTH YIACTHUKOB CETEBBIX CBS3EIL.
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To6buH k. NMpaBo Ha 3a0poBbLe
B mMeXxxayHapoaHOM npase
(Okcopa: Okcopn FOHuBepcuTn Mpecc, 2012. 416 c.)'

U.UN. HaropHas

MMaAlWnA HayYHbIN COTPYAHUK WHCTUTYyTa HayyYHOM MHopmauun no obwecTBEHHbIM Haykam
Poccuinickon akagemumn Hayk (MHVWOH PAH), kananpaTt topuandeckux Hayk. Agpec: Poccuiickana
depepauna, 117418, MockBa, HaxumoBckun npocnekT, A. 51/21. E-mail: irnag@yandex.ru

AHHOTaUMA

B cTatbe npeactaBneHa peueHana Ha MoHorpaduio npoceccopa [IxoHa TobuHa, B KOTOPOW UccneayeTca
codepXaHue npasa Ha 30pPOBbe B MeX/AyHapOAHOM MpaBe W BbITeKaloLlwye U3 Hero topuanyeckue oba-
3aHHocTM rocyaapcTe. Ocoboe BHUMaHWeE yaenaeTcA npoueaype AOCTUXEHUA KOHCEHCyca Mo YKa3aHHbIM
BOMpocam.

KnrouyeBble cnosa

300pOBbE, NPaBO Ha 3[0pPOBbe, BcemmpHana opraHMsauma 34paBoOXpaHeHns, cucTema 34paBooOXpaHeHus,
KOHCeHcyc, npoueaypa

Penensupyemas MmoHOrpadus npefcTaBiiAeT 3SHAYNTEIbHbI HaYYHBI NHTepec. B epByio
odepenb 3TO 0OYCIOBIEHO BaKHOCTDIO N30 paHHOI aBTOPOM TEMBI: B IIOC/IEIHIE TO/IBI HE YTH-
XaeT MHTepeC UCCTIefjoBaTesell K BOIIPOcaM YAyUIIeHVs M HOAAepXKaHMs 3J0POBbs, paspaboT-
KI CTAaH/IaPTOB €ro OXpaHbl. IIpy 3TOM OCTpO OlLIyIIaeTCsA pa3pblB MEXY BO3MOXXHOCTAMM
peanmsanyy Mep o OXpaHe 3/JOpOBbsA B 9KOHOMMYECKN Pa3BUTBIX ¥ Pa3BMUBAIOIINXCA CTpa-
Hax. Bo-BTOPBIX, aBTOP He OCTaHAB/IMBAETCA Ha PACCMOTPEHUY UCTOPUIECKUX, PUIOCODCKIX
U TEOPETUYECKMX IPENNOCHIIOK IIPaBa Ha 3/J0POBbE, €r0 HOPMATUBHON XapaKTepUCTUKE U
PACKpBITUM IPUPOABI BBITEKAIOMMX U3 HEro IOpUAUYeCKUX 00:A3aTelbCTB, HO IIpefiaraer
COOCTBEHHBIIT METOIOTIOTMIECKNUIT TIOAXON K CO3[aHMIO JIelICTBEHHOTO MEeXaHM3Ma peansa-
LM JAaHHOTO IpaBa. VIMEHHO 3TOT HOAXOJ 3aCIy>KMBaeT HanOO/IbIIero BHUMAHMA Ipodec-
CMOHATTBHOTO COO0IIIeCTBa.

Knura cocTout us BBefieHN, IeBATY I71aB, 3aK/II09EHNS, IPUT0KEHN, COTEePKaILero Bbl-
[eP>KKU U3 MEeXXAYHAPOLHBIX JOTOBOPOB, 1 6ubnuorpaduu.

Bnavase aBTOp MOACHSAET, YTO, 110 €0 MHEHNIO, Ha CETONHAIIHMIL IeHb KOHIENINA IpaBa
Ha 3[J0pOBbe SABJIACTCS BIIOJIHE 3PEJION M COIEPXKUT B cebe HeoOXOnMMble HOPMAaTUBHbIE U OP-
TaHM3ALMOHHBIE IPEINCAaHNA. B To )Ke BpeMs JJaHHas KOHIIEIINA IPOJO/DKAET CTAIKMBATb-
¢Sl C MHOTOYVICTIEHHBIMY TIPaBOBBIMM, ITOTUTIYECKUMY, SKOHOMIYECKVIMI 1 KY/IbTYPHBIMMI
BbIsoBaMu. [Ipeofonenne sTuX BbI30BOB BO3MOXKHO /IMIIb IOC/IE ONPEJENeHNs MeCTa KOH-

! Tobin J. The right to health in international law. Oxford: Oxford University Press, 2012. 416 p.
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Lenuy B 00IeCTBEHHOM JUCKypce B cepe 3ApaBOOXpaHEHNA — OHA HO/DKHA CTaTb LIeH-
TPajIbHOI eTo TeMoV (C. 6).

B nepBoit r11aBe, NOCBALEHHON MICTOPUM IIPaBa Ha 3[J0POBbE, aBTOP IOSICHAET, YTO IIPU-
3HaHMe TaKOTO IIpaBa Ha MEXJYHapOJHOM YPOBHE BCE €llle BbI3bIBAeT C€Pbe3Hble BO3paKe-
HISI, KOTOPble 000CHOBBIBAIOTCS IIPABOBOIT IIPUPOLOIL IIpaBa Ha sfgoposbe. Hanpumep, CIIA
IO CHX TIOP OTHOCATCA OTPUIATENbHO K BK/IIOUEHUIO COLMAIBHBIX I 9KOHOMUYECKUX IpaB
B 00sA3aTe/IbHble MeXIyHapo#Hble cornamennd. [x. ToOun cumraet, 4To IpuHATHE YCTaBa
OOH, Bceobueit fexmapanuy npas denoBeka 1 B ocobeHHocty YcraBa BO3 o3HameHOBamu
HOBBIIl YPOBEHDb IPAaBOBOTO IIONIOKEHM MHAMBMAA. B caMoM [iesie, HeCMOTpsA Ha HEOIpaB-
[QHHO IIMPOKOE, IT0 MHEHNIO MHOTVIX YI€HbIX, OIIpefie/ieHIe 30POBbsI, JAHHOE B ITpeaMOyie
YcraBa BO3?, camo 3akpenieHne rnpaBa Ha 3J0pOBbe Ha MEXXJYHAPOJHOM YPOBHE O3HAYAET,
4TO €T0 CYIeCTBOBaHMe Hoee He SIB/ISIeTCS MPEIMETOM AUCKYCCHIL.

MexpyHapopiHOe IpM3HaHMe ITpaBa Ha 3/[0POBbE, 10 MHEHNIO aBTOPA, O3HAYaeT CO3/laHIe
HOBOJI CTPYKTYPbl MEX/JYHAPORHBIX OTHOLIEHWIT, OTIMYHOI OT TpajuLMoHHON BecTdann-
CKOJ1 CHCTEMBI, IIPefNoIaraBlieif, YTO INIIb MHTEPECHl TOCYAAPCTBA SABJIAITCSA OCHOBOI I/
IIPUHATHA pellleHUiT B cdepe 30paBOOXpaHeHNA. B To >ke BpeMs clieflyeT OTMETUTD, YTO JI0-
CTUTHYTBII KOHCEHCYC KacaeTcs caMoro ¢akTa MpM3HAHMA IpaBa Ha 3J0pPOBbe, OHAKO €ro
cofep)KaHme M TapaHTUy oOecIiedeHNs] OCTAIOTCs KpaliHe HeolpefeTeHHbIMI. [J1aBHOIT 3a-
madert MOHOTpaduit SBSETCS MPEOfioIeHNe JAHHOI HeoIIpeielIeHHOCT.

Jl71s1 ee pelreHst aBTOP IPeXKie BCETO MOAPOOHO aHAMM3UPYET KOHLENITya/IbHbIe OCHOBBI
paBa Ha 3j0poBbe (I71aBa 2). Beioupas cpenyu HeCKOMIbKUX TEOPUIl, IPU3BAHHBIX 060CHOBATD
HaJIM4yie TOTO VJIM MHOTO CYO'BEKTUBHOIO IIPaBa, aBTOP 00palaeTCst K TeOpun 0b1ecTBeH-
HOTO MHTepeca, Cofilep>KaHle KOTOPOIi 3aK/TII09aeTCA B CTeAYIOLeM: BaKHO He TO, KaKye MHTe-
pechl IPUTOfHBI /i1 000CHOBAHMSA IPaBa, a TO, YTO TOCYHAPCTBA JOTOBOPUINCH O HATMYUN
0f{06HOTO MHTepeca 110 OIpefe/IeHHOI mporenype. Takum 06pasoM, B OCHOBE MEX/YHAPO-
HOTO NIPM3HAHY IIpaBa Ha 3OPOBbe JIOKNUT JOCTUTHY TV KOHCEHCYC O Ha/IMYMM OOIeCTBeH-
HOTO MHTepeca B TAKOM NPU3HAHUIL.

[Tono6HBIIT TTOIXOT MEPEHOCUT AKILIEHT C COIEPYKATENBHOTO aclleKTa MPOOIeMBI Ha TIPO-
LenypHbit. O60CHOBBIBas IPUMEHMMOCTb TeOPUH OOIIeCTBEHHOTO NHTepeca, aBTOP CO3aeT
BO3MOYXHOCTb JI/IsI MAKCHMAJIbHO ITOTHOTO y4eTa y>kKe paspaboTaHHbIX KoHIenuumit. OH He co-
CpeloTaYMBaEeTCA Ha IOMCKE COOTBETCTBYIOIIMX MHTEPECOB KaK HEKOEN JaHHOCTH, HO 3aK/Ia-
OBIBAET OCHOBY JI/Is1 HEOTPAHMYEHHOTO Pa3sBUTHA MEXTOCYJapCTBEHHOTO AUCKYPCa B JaHHOM
cepe. VIMEHHO IIO9TOMY CTIefyeT COITIACUTBCS C T€M, ITO TeOpus OOI[eCTBEHHOTO MHTepeca
SIBJISIETCS OITHMMAIIBHOI, TaK KaK COCOOHA 00ecrednTh IpusHaHye HeoOXOAMMOCTH JOCTH-
JKEHYIs1 HaMBBICLIETO JOCTIVDKMMOTO YPOBHA 340poBbs (. 73-74). CrenyeT Takke OTMETUTb,
YTO CYLECTBYIOLIE MEXIYHApO/IHbIE COITIALIEHMs COTepKaT OCHOBOIOJATAIONINE HOPMBI,
3aTparuBamooliye IpaBO Ha 3[J0POBbE, U, C/IEOBATE/IbHO, SABJIAIOTCA TapaHTUell IPOTUB He-
OIIPaBIAHHOTO 3aHVDKEHNUA TaKOTO YPOBHA B ITpoliecce AUCKypca.

I'maBa 3 nmocBsleHa TONKOBAHMIO IIpaBa Ha 3[0pOBbe. B KHIUre IPUBOAATCA NOBOMDI, YTO
OTCYTCTBUE OOIIENPUHSITOrO MOHVMAHUS JaHHOTO IpaBa MPUBOAUT K MpobeMaM IpaBo-
npumeHeHus. Xots cT. 31 BeHcKoi KOHBEHIMM O IIpaBe MeXAYHAPOIHBIX HOroBOpoB (1969)
[pefycMaTpuBaeT o01Iyie IpaBKjIa TOTKOBAHMS JOTOBOPOB, €€ ITOMOXKEHNSI He SBJISIIOTCA J10-
CTATOYHO OIIpeJie/IeHHbIMM ¥ He INIIEHbl BHYTPEeHHNX IPOTUBOpeYunii. BHOBb MICIIONb3YA U3-
OpaHHBIII IPOLIeAYPHBLI TOAXON K peleHyio Ipobiemsl, [x. TobuH mpeptaraet paspaborarh
HOBYIO METOJO/IOTHIO TONKOBaHMA. Ee 11e/blo ABIAETCA CO3/laHMe TaKOTO MOHMMAHKA IpaBa
Ha 3[I0pOBbe, KOTOPOe OBIIO OBl IPUHSATO KaK yOequTenbHOe BCeMM YIaCTHIUKAMM IIPABOTBOP-

> Cm.: Brunos A.IL YronoBHO-TIpaBoBas OXpaHa MAIMEHTa B MEXKJYHAPOJHOM M 3apyOEKHOM 3aKOHO-
marenbctse / 1o pef. B.T. Pasrunpanesa. M.: I0pmurundopm, 2010. C. 81-82.
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9YeCKOTO0 I IPABONPYMEHNTENIBHOTO nporecca. [Ipy 9TOM [JO/KHBL OBITh YUTEHBI U OLl€HEHbI
TOYKM 3peHMsA BCeX, KTO 00/1afiaeT CIelfalbHBIMY IIO3HAHNAMI IT0 JAHHOMY BOIpocy. Takum
06pasoM, aBTOp Ha3bIBaeT KPUTEPMUIL, KOTOPOMY HO/DKEH COOTBETCTBOBATH Pe3y/IbTaT TOJ-
KkoBaHs (y6emuTeNbHOCTD AJISI COOTBETCTBYIOLIUX CYOBEKTOB), U (POPMYIUPYET OCHOBHOE
IIPaBIMJIO OCYILECTBICHN TONKOBAHNUA — y4eT U OLleHKa BCeX PeIeBaHTHBIX TOUEK 3PEHMSL.

[TpuHMMas BO BHUMaHIE OCTPbIe CIIOPbI, KACAIOI[MeCs ITOIb3bI WM BPefa TeX VU MHBIX
C110co060B OXPaHBI 3[{OPOBBSI (HAMPUMeEP, BAKI[HALNI), KOTOPbIE BELYTCS B Pa3HBIX CTPAHAX
MIpa, He0OXOAVIMO IIPU3HATh IT0IE3HOCTb HAHHBIX IIPeIoXKeHNiT. B TO >ke BpeMs uX peann-
3aI1isi MOXKET NMOPOAUTh TPANULVMOHHbIE TPYAHOCTH, CBSI3aHHBbIE C KOMIIETEHTHOCTDIO Olje-
HUBAIOIIUX CYOBEKTOB U BEIPAOOTKOI KPUTEPUEB OLIEHKI JOCTOBEPHOCTI PA3INIHbBIX TOUEK
3peHN, YTO HeM30eXKHO /s I000I HayIHOI AMCKYCCUM, Y IIOTHOCTBIO IIPEOJO/IeHO OBITh He
MOXXET.

Ix. To6uH nogdYepKuBaeT: HOHNMAHME IPaBa Ha 37[0POBbe MOAPA3yMeBaeT BO3MOXXHOCTbD
COILMATBHOTO YIIPaBlIeHMs aHHBIM IpaBoM. [Tpy 9TOM Takoe IIOHMMaHNUe JO/KHO COOTBET-
CTBOBATb KaK JIOKaJIbHOMY, TaK 1 I7I006AIbHOMY COLMAa/IbHO-IOIUTUYECKOMY KOHTEKCTY.

B r1aBe 4 aBTOp BBIABUTAET Y€ThIPE OCHOBHBIX TE311CA, KACAIOLINXCSI IPABA Ha 3[J0POBbE B
MEX/[YHapOLHOM IIpaBe:

[TpaBo Ha 30pPOBbe — ITO He MPABO OBITH 3[JOPOBBIM, A IPABO HA MOTYYEHIE MEULINH-
CKMIX YCITYT, ZOCTYII K BO3MOXKHOCTSIM CHCTEMBI 3APaBOOXPAHEHNS U CO3/IaHVIe YCIOBUIL, He00-
XOIVIMBIX I/Is1 IO PYKaHNA 3[0POBbsI, IedeHMsI MU 00/erdeHysi 60/Ie3HeHHBIX COCTOSHMIL

XoTst MeX/yHApOJHbIE OPraHbl, KOHTPOIUPYIOLIIe cOOMoeHe IPaB YeloBeka, nsbera-
I0T BCTYIUIEHVS B OVMCKYCCHMIO OTHOCUTEIBHO COfIep>KaHMSA IIpaBa Ha 3IOPOBbe, TaKas JVC-
Kyccus HeoOXOfyMa, TaK KaK OHa IMO3BOIUT OTPaHNYNUTDh TPeOOBaHs, KOTOPbIe MOIYT ObITh
000CHOBAHHO BBIABMHYTHI HA OCHOBAHIM YKAa3aHHOTO IIpaBa.

B comepxxaHue paBa Ha 3J0pOBbe He CIefyeT BK/II0YaTh Bce (PaKTOPHI, BIVAIOLIE HA €T0
cocrosiHre. Hanpumep, 10 MHEHMIO aBTOpa, oOeclieyeHe CeKCyarIbHOTO CaMOOIIpeNe/IeHIs
JIMYHOCTY HEITOCPECTBEHHO He BbITEKAeT U3 IIPaBa Ha 3[0POBbe.

Heob6xoanmo 60ee TOYHOE OMMCAHNE TAKIX CTAHAAPTOB KaK ZOCTYIITHOCTD MEUIIMHCKOI
IIOMOIIY, ee HaJjIe)Kalliee Ka4eCTBO U T.IL., @ TAKXKe MCCIefoBaHye IPUPOABI U IpaHnly 06s13a-
TEbCTB OT/ENTbHBIX TOCYAAPCTB MO BBIIIOTHEHNIO 3TUX CTAHAAPTOB.

[maBa 5 mocssimeHa 06s13aTe/IbCTBAM TOCYAAPCTB IO COOMIONEHNIO IpaBa Ha 3[0POBbe
BCeMY HEOOXOMMBIMY CIIOCOOaMIL. ABTOP HOYEPKUBAET, YTO IPeAIIpUHIMAEMble B JAHHO
00671aCTH Mepbl 3aBUCAT OT HOCTYIIHBIX TOCYAAPCTBY PECYPCOB U SIB/ISIIOTCS O CBOEII IIPUpPOfie
HOCTYIIATe/TbHBIMIL

B rnaBe 6 [I>x. To61H ob6paljaeT BHUMaHIe Ha TO, YTO IIOCTYIATe/IbHBII XapaKTep Mep Bbl-
CTymaeT OFHOBPEMEHHO KaK CU/IbHAsA U KaK cabast MX 4epTa, TakK Kak C OfHOI CTOPOHBI Ipefi-
ycMarpuBaeT He0OXO[UMOCTD IIOCTOSIHHOTO Pa3BUTISI, YIYUIIEHVSI KAYeCTBA 1 JOCTYITHOCTI
30paBOOXPaHEeHNs, @ C JPYroil — CTaBUT HOJ, COMHEHNE BO3SMO>KHOCTb Tpeb6OBaTh MCIOMHe-
HIIsI KOHKPETHBIX Mep B KOHKpeTHOIT cutyarnym. OH yKas3bIBaeT Ha TO, YTO MEXIyHAPOJHOE
IIpaBO YCTAHAB/IMBAET IIPOLEAYPY, HAIIPAB/ICHHYIO Ha pellleHIe JaHHOI Ipobiemsl. [Tpu aTom
pedb He UeT 0 pa3paboTKe MaTeMaTN4ecKoil pOPMYIIBL, Kacaroleiics pacipesesieHis pecyp-

* Cm., Hanp.: [To/mTuka, Hayka 1 penurns B Auckyccun o npusuBkax («Polityka», TTonpura) // VIHTepHeT-
nopran inoCMM.ru. URL: http://www.google.ru/url?q=http://inosmi.ru/world/20130929/213390700.htm
1&sa=U&ei=p79bU-bWIIG24wSujYFQ&ved=0CC8QFjAD&usg=AFQjCNFHzi60gyJPc7T3tdxkKRex24
ys4A (mara obpamenns — 26 ampensa 2014 r.); BITY: BakimeaupoBarh WM He BaKLMHUPOBATh. JIycKyccnn
B Vapanne // Vndopmarmonno-anamutidecknit mopran Ilpomaiid Bemapycs. URL: http://www.google.
ru/url?q=http://www.pro-life.by/bioetika/medicine/vpch-vaktsinirovat-ili-ne-vaktsinirovat-diskussii-v-
izraile/&sa=U&ei=p79bU-bWIIG24wSujYFQ&ved=0CEEQFjAG&usg=AFQjCNFkcliAK9IAWXzZOj7riRtF7s
VYAbg (nata obpamenusa — 26 anpens 2014 r.).
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coB rocyaapcTsa. KimodueBoit 005 13aHHOCTBIO TOCYHApCTBA CTAHOBUTCSI 0OOCHOBAHIE TOTO
JVUIU MIHOTO VIX PacIipefie/IeHIs.

Ix. Tobun npusHaeT, 4TO MOHATIE 0OOCHOBAHHOCTI CAMO IO cebe SIBIISIETCS] CIIOPHBIM.
Ha paspereHne 911X CIOPOB HAIIPAB/IEHO YCTAHOBJIEHIE KPUTEPUEB IPOBEIEHNIs IPOLENY-
PbI 00CYXK/IeHUs IPUHIIMAEMBIX Mep, CPEAM KOTOPBIX C/IeAyeT Ha3BaTh: IPO3PAYHOCTD; BO3-
MOXXHOCTb IIPMHMMATD Y4acTue B HUCKYCCUM AJIs IIMPOKOTO KPyra JIMIl; apryMeHTHPOBaH-
HOCTD U JJOKAa3aTe/IbHOCTD BBICKA3bIBAEMBIX ITO3NIVIT; BOSMOXXHOCTh OLIEHUTD Pe3y/IbTaThl
IUCKYCCHu; COOIIOfieH e IPABOBBIX IIPYHIUIIOB.

[1aBa 7 mocBsiljeHa CIel[MaabHBIM MepaM, IPYHMUMAaeMbIM /51 00ecriedeHns CoOIofeHNs
mpaBa Ha 37[0pOBbe. Peupb meT 0 Takmx mpobmeMax Kak COKpalleHre EeTCKOM 1 MyIajeHde-
CKOJI CMEPTHOCTH, 60pb0a ¢ HeJOCTATOUHBIM IIMTaHMEM, Pa3BUTIEe IPODIUTAKTUIECKOI Me-
muuyHsl 1 T.0. Ocobyio 03a604eHHOCTb MUPOBOTO COOOIIIECTBA BBI3bIBAET IPO6IeMa HafiIe-
JKaIell OPraHM3aluy IIPESPOIOBOIL U IOCTEPOOBOIT IIOMOIIN XEHIUHAM. ABTOP IPUBOIUT
manuble BO3, cormacHo KOTOPEIM TOMbKO B 2008 I. MaTepyHCKasi CMEPTHOCTb BO BCeM MUpe
cocrasuia 358 Toic. (c. 387).

TpeboBaHne 10 IPEFOCTABIEHNIO MATEPSIM HAIEXKAIUX YCIYT II0 OXPaHe 3[I0POBBSI B [O-
POZIOBOIT 1 TIOCTIEPOLOBOI HepHOnbI comepxuTcs B naparpage 2 (d) crarsu 24 KonseHuyn
OOH o npasax pebenka (1989). [Tono6HbIe TpebOBaHMS NMEIOTCS TakxKe B CT. 10 (2) Mexay-
HApOJHOTO MaKTa 06 S5KOHOMMYECKMX, COIMANbHBIX U KyTbTYpPHBIX TpaBax (1966) n ct. 12
(2) KonBeH1ym o MUKBUAaLuyu Bcex GOpM AMCKPUMMHALNMUA B OTHOIIEHMY >KeHIMH (1979).
[TocnmeHss MpeAyCMaTPUBAET, YTO «TOCYAAPCTBA-YIACTHUKYU 00ECIIeUNBAIOT JKEHIIHAM CO-
OTBETCTBYyIOIee 0OCTy)XMBaHMe B [epuoy 6epeMeHHOCTH, POIOB 1 IIOC/IEPOOBOIL IEPUO,
IIPefOCTABIIsAA, KOIZja 9TO He0OXOAIMO, OeCIITaTHbIe YCIyTM».

ABTOp 3ajaeTCst BOIPOCOM: KaK ONpPEee/NTUTh CUTYaluy, B KOTOPbIX BO3HMKAET HE0OXO-
AuMOCTh becIraTHOro mpegocrasaenns yoryr? Pemmenne Komurera Konsenunu o nuksupa-
1y Bcex GOpM AVICKPYMUHALMY B OTHOLIEHMM >KeHIIMH 110 fieny Alyne de Sylva v. Brazil'
COMEPXKUT PSfl peKOMEHIAINII IO PeIIeHNIo JaHHOI mpobmemsl. I1o o6cTosTenpCcTBaM [fena
GepeMeHHas JKeHIIMHA 06paTIIach B MEAUIIMHCKIIT IIEHTP C CHIBHOI TOIIHOTON 11 GOTIbIO B
xuBote. Heob6xonymble aHaIN3bI, KOTOpPbIe TOMOIIN ObI CBOEBPEMEHHO YCTAHOBUTH I'MOeENDb
HEPOX/IeHHOTO peOeHKa, TpoBeieHbl He Obln. BriocmecTeym ObIT JOMYIIEH Psijf MHbIX OLIN-
00K, 4TO IIPUBEIO K 3afiepXKKe XMPYPrUIeCcKOro BMeIIATeNbCTBA. B pesynbraTe HacTymmia
CMepTb >KEHIIVHBI OT OCTIOXKHEHWIT, CBSI3aHHBIX C ee 6epeMeHHOCTbI0. B cBoeM pemennn Ko-
MITET HOCTAHOBMII, YTO OTCYTCTBME HA/Ie)KAIell MEAMI[MHCKOI TOMOLIY MaTepy B TOCYAap-
cTBe — y4yacTHUKe KOHBeHIMM HapyIaeT paBo Ha KU3Hb U 30poBbe. k. Tobuu oTMedaer,
4To x0T KoMuTeT He man TONKOBaHNUSA POPMYINPOBKE «KOIfA 3TO HEOOXORAMMO», ICXOAS U3
ero IpaBoBOIT MO3ULNYU B LIETIOM, C/IEyeT CIUTATD, YTO TaKas HeOOXOAMMOCTh BO3HUKAET B
CIy4ae IpefoTBpalleHNA peaIbHOI YTPOo3bl [ XKI3HM MaTepu (c. 289).

XoTs cylecTBYeT MHEHME, YTO >KU3HD JO/DKHA HAXOAUTLCS IIOf, HEIIOCPeCTBEHHO YIpo-
3011, KoMuTer He CTam cchlTaTbCsl Ha 3TOT KPUTEPWIi, YKa3aB, HAPOTHUB, Ha 005S3aHHOCTD
FOCYZiapCTBa 10 00eCredeHII0 HEOT/IOKHOI TMHEKOIOTMYECKOl OMOINM B MAaKCHMA/TbHOM
06beMe, VICXOfis U3 JOCTYIIHBIX TOCYAAPCTBY PECYPCOB.

Taxum 06pasom, IIpaBo Ha 3OPOBbE IIOMUMO 0OOCHOBAHHOCTH Mep II0 ero COOIOfEHIIO
u obecriedeHns IPOLEAYPhI UX 0OCY>KIEHNS TIPefnoIaraet 06s3aTe/IbHOe HA/MN4IIe HEKOTO-
poro o6beMa MeIMIMHCKON IIOMOLIM, KOTOPBIII OIpefie/ieH KaK «MaKCUMa/IbHbI», OGHAKO B
TO Ke BpeMs IIOCTAaBJIeH B 3aBUCUMOCTb OT JOCTYIHBIX TOCYAAPCTBY pecypcoB. B manHOM
ClTydae TPOsBIsAeTCss GYHAAMEHTAIbHBIN HEJOCTATOK HPEII0KEHHOTO aBTOPOM IIPOLEAYP-
HOTO IOAXOfa: KPUTEPUIT MaKCUMANIbHOCTH (Hanbo/blero o6beMa) NpUHUMAaeMBIX Mep, 10

* CEDAW/C/49/D/17/2008 (10 August 2011).
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CYTU, HOMHOCTBIO 3aBUCUT OT YCMOTPeHMA TOCYAapCcTBa (IIpM COOJIONEHMY HPOLEYpPHBIX
TpeboBaHMII) U TpHOOpPeTaeT NeKIapaTUBHbIA XapakTep. ClefyeT NMpU3HATh, YTO AAaHHBII
HEJJOCTATOK TPYAHO YCTPAHUTD: OH SB/IACTCS 0OPATHOI CTOPOHOI! BBIIIEIIEPEeINCIeHHBIX J10-
CTOMHCTB IIPOLIEYPHOrO IMOAXOAA K PEIIEHIIO IPO6IeMBL.

B rnaBe 8 paccMaTpuBaeTcs 0053aHHOCTDb TOCYAAPCTB 110 YIIPA3IHEHWUIO TPAIMNIIVIOHHBIX
IpPaKTUK, OTPULIATENbHO BIMAIONIMX Ha 370poBbe. Ocob60e BHUMaHME YAETSETCs 3TOMY BO-
Ipocy B oTHoueHun gereit. Tax, c1. 24 (3) KonBeHIUM o mpaBax peOeHKa IpefycMaTpyBa-
T, YTO TOCYAAPCTBA-YYACTHUKY IPMHUMAIOT /M06ble 3G deKTUBHBIE ¥ HEOOXONMMbIEe MEpPBI
C IIe/IbI0 YIIpasfAHeHus Takux mpakTuk. k. ToOuH orMedaet, 4To mpu paboTe Haf AAHHOIL
($hopMynMpOBKOIT OBUIO pelIeHO, YTO YKa3aHMe Ha CePbe3HOCTb Bpefia AB/IACTCA U3JINIIHIUM.
CrnepoBarenbHo, cepa HefiCTBUA CTaTbU MaKCMMAaIbHO MIMPOKa.

B crarbe He COTEpP)KUTCA MepedyHA TPaIUIVOHHBIX IPAKTUK, KOTOpPble HAHOCAT Bpejl 3I0pO-
BbI0. TeM He MeHee TOCyflapcTBa — y4acTHUKY KOHBEHIIN COIIaCHIIICD, YTO BCe IIPAKTHKIL, IIepe-
4yIC/IeHHbIE B JOKTaie Paboyeli IPyIIITbI 10 TPaiUIVIOHHBIM IIPAKTMKAM, BAVAIONIINM Ha 3I0POBbe
xeHuH u getert E/CN.4.1986/42 (1986), moamafaioT 1of, yKa3aHHYIO CTAaTbIO0, HAIIPYMEP: >KeH-
ckoe 06pesaHie, NHOe HaHEeCEHIIe YBEUNil, paHHIe OPAKIL, IPUHYANTEIHOE KOPM/IEHIE YKEHIIIH.
[TpyHIMNMaIbHO BaXKHO, YTO NIepeYeHb, IIPEyCMOTPEHHBIN B JJOK/Iafle, AB/IATCA OTKPLITHIM.

ITo MHeHUIO aBTOPa, JaHHOE NoT0KeHVe KOHBeH1INM He BXOUT B TpOoTHUBOpedne co CT. 30,
KOTOpasi 3aKpeIlLieT, YTO «B TeX TOCYapCTBaX, Ifie CYLIeCTBYIOT STHUYECKNUE, Pe/INIMO3HbIe
VIV AI3BIKOBBIE MEHBIIVMHCTBA VI JIAIA U3 YMC/Ia KOPEHHOTO HaceNeHNs, pebeHKY, TpuHaj-
JIeXalleMy K TaK/M MEeHbUINHCTBAM VI KOPEHHOMY HaCe/IeHUI0, He MOXKeT ObITh OTKAa3aHO B
IIpaBe COBMECTHO C JPYTVIMI WIEHAMU CBOEI IPYIIIBI TOTIb30BAThCA CBOEH KynbTypoii». CTa-
ThbsA 30 IIpefycMaTpUBaeT IPaBo MpUepKUBaThcs Tpaguuuii. OHa He yKasblBaeT 00sS3aHHO-
cTu pebeHKa ObITh MO{BEPTHYTHIM TOJT WIIV MHOI TPaJUIIMOHHON IIPAKTIKE, 0COOEHHO eCcn
OHa CBs3aHa C IPUYMHEHNEM Bpefia 3T0POBbIO.

B T0 ke BpeMsl, IOHMMas BCIO CJIOKHOCTD po6memsl, [Ix. To6uH npusbiBaeT K Mpocse-
TUTEIbCKON JIeATeTbHOCTY M INAJIOTY C IIe/IbI0 HeJICTBUTEIbHOTO IIPEOfO/IeHNA KyIbTYPHBIX
npenpaccysnkos. ITo cyrtu, ¢popmasbHble 3aIIpeThl XOTsI ¥ HEOOXOAMMBI, HO MOTYT OBITD pea-
NM30BaHbI IUIIb B OOIECTBAX, B IIEIOM OCYKJAIOIUX MOAOOHBIE TPAaAUIVIOHHbIE TPAKTH-
K1, 1100 IpU YCIOBUM M3MEHEHMs CO3HAHNS COOTBETCTBYIOIEl COLMAIbHOI IPYIIIbI (1IN
6onmpIIHCTBA HacenmeHus)®. TakuM 06pa3oM, TaHHast MpobreMa HOCUT B GOJIbINEl CTeeHn
COIMATbHO-KY/ILTYPHBIN, HeXKeu IPaBOBOIl XapaKTep.

[maBa 9 mocssiieHa 06513aHHOCTYU FOCYAPCTB 110 COTPYAHMYECTBY B chepe obecredeHs
[IpaBa Ha 3[0POBbe. ABTOP OTMEYAeT, UTO, TOJKYs JAHHYIO OOI3aHHOCTD, MEXX/YHAPOHBIE
opranbl, B ToM uncie Komnrer KonBeHium o mpaBax pe6eHKa, IPeIIOYNTAIOT MCIIONb30BaTh
obuire GopMyTnpOBKM («IPUHUMATD HafIeXal[ie MepPbl», «CTPEMUTHCS K MEX/YHAPOTHO-
MY COTPYAHUYECTBY»), KOTOpbIe HIYETro He ZOOABIISIOT K pelreHuto mpobmemst. To sxe camoe
OTHOCHUTCA K PeryIMpoBaHMIO BOIIPOCOB COTPYJHMYECTBA PasBUTHIX CTPAH C PAa3BMBAIOIIN-
mucs. [TocnenHne nuiieHbl BO3MOXKHOCTM TPeOOBATh KaKOM-1160 ONIpene/ieHHOM MOMOIIIL.
ITogo6Has cuTyauysa oTpakaeT COBpeMeHHbIe peajlii, CBA3aHHbIe C HeXKeTaHVMeM Pa3BUTBIX
TOCY[IapCTB CBA3BIBATb cebs 00sg3aTeNbCTBAMMU IO IPENOCTABICHNI0 MacITabHOI (UHAH-
COBOIJI U MHOJI IOMOIIY Pa3BUBAOIIMMCS CTPAHAM, YTO CBOICTBEHHO He TONMBKO /st chepsl
30 paBOOXPAaHEHVIA, HO I, HAIIPUMep, /I 9KOJIOTMYeCKOil cepbl (B YJaCTHOCTI, IPY peleHNN
mpo6yeM M3MeHeHMs KIIMara). [7laBHOT IpU4mMHOIL AB/AeTCA 001as He6aronpuATHas 9KO-
HOMMYeCKas CUTyalyis B MUpe.

° CIITA mpuHMMAIOT Mepbl IO 3alpeleHnio >keHckoro obpesanns // IIP DIGITAL. URL: http://iipdigital.
usembassy.gov/st/russian/article/2013/02/20130208142342.html#axzz30BNEp3kV (mara obpaienns — 28 ampers
2014).
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B saxmodenne Jx. To61H pe3toMupyer, 4TO rOCYAapcTBa 06/1aaloT MIPOKUM YCMOTpe-
HIEM B BOIIPOCax obecIedeHNs IIpaBa Ha 3T0POBbe, HO B TO JKe BpeMs OHM 00sA3aHbI Hajl/le-
XaIuMu o6pasoM 060CHOBATb Pa3yMHOCTD IIPUHIMAEMBIX Mep B KOHKPETHBIX 00CTOSITe/b-
CTBax.

B menmoMm cremyeT oTMeTUTD, UTO pelleH3VpyeMas MOHOrpadus mpefcTaBsgeT co6oit Iy-
6oKoe MCCcrIejoBaHNMe CIOKHOI ¥ BeChMa HeO[THO3HAUHOIT TeMBI, Pe3y/IbTaT aHaIN3a KOTOPOIt
3a4acTylo CBOAUTCA K (GOPMYIMPOBAHMIO JEeKIapaTMBHBIX IPeIOKeHNIl, KOTOpble TPYLHO
peanusoBarh Ha npaktuke. k. To6MH ycmemHo n36exan mMogo6HOro MeTofia M3NI0KeHNS,
IIPEeJIOKNB He MJjea/IbHbIl, OfHAKO MPAKTIYECKM IPUMEHNMBIIT CII0CO0 pelleHs psifia Ipo-
6nem. [lanHas paboTa, 6e3yCc/I0BHO, BHEC/IA CYILieCTBEHHBII BK/IaJl B U3y4eHMe IIpaBa Ha 370-
POBbE I MOXKET CTaTh OCHOBOJ /ISl A/IbHENIINX MCCTIEIOBAHMIA.
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AHHOTaUuMuA

B peueHaun Ha MoHorpaduio MaHoBa A.B. paccmMaTprBatOTCA OCHOBHbIE MOMOXEHUA UCCNeaoBaHuA, 3a-
TparvBalooLe BaXKHelume BOnpoChl, BO3HWKAIOLME B NPABONPUMEHNUTENbHOM NPaKTUKK Y Cyaein 1 apy-
TMX OPraHoB MpuW MPUBMEYEHUN IOPUANYECKMX NUL K OTBETCTBEHHOCTU. OGEKTUBHO OLIEHMBAIOTCA BCE
NOMOXEHUA MOHOTpacMyeckomn paboTbl, AenalTcA COOTBETCTBYIOWMNE BbIBOAbI.

KnroueBble cnosa

A,D,MI/IHI/ICTpaTI/IBHaH OTBETCTBEHHOCTb, ANAlnecA npaBoHapyLUeHNA, 3aKOHHbIN npencrtasuTesb, KoATrl
P®, Mmano3Ha4nTenbHOCTb, I'IpaBocyﬁ'beKTHOCTb, cy,u,e6HaF| npakTuka, ropnanveckoe nnuo

Mouorpadus KaHAUAaTa OPUAMIECKUX HayK Ajekcest boprcosuya [TaHoBa 3arparnBaeT
BKHEIIIIYI0 IPO6IeMy COBPEMEHHOIO afMUHNUCTPATUBHOIO MpaBa — IPUBIEUEHIE OPH-
AMYECKMX ML, K afMMHMUCTPATUBHON OTBETCTBEHHOCTH. B HacTosIllee BpeMA IPOMCXOAUT
pedopMupoBaHMe 3aKOHOAATEIbCTBA O IOPUANIECKIUX TNLIAX, YTO BBI3bIBAET OCOODIIT aHaA/IN-
TUYEeCKUI MHTepeC K JaHHoI MoHorpaduu. Hazo ckasars, 4To mofgo6HasA TeMa JO HelaBHero
BPEMEHH He TI0JTyYasa JJOCTaTOYHOI paspabOTKM B OTeYeCTBEHHOI I0pUAMYecKoil Hayke. bo-
Jiee TOTO, CPeNu MCCIefoBaTeNIell M IPAKTNKOB HET eNHOr0 (OPMYIMPOBAHNUS aKTya/IbHbIX
BOIIPOCOB, BO3HUKAOIMX [P IPUBIEYEHNN K a]MMHUCTPAaTUBHOI OTBETCTBEHHOCTY IOPU-
AVMYECKUX JIUL, TPABOIPUMEHUTELAMMA.

Jlo cux mop He 6bUIO efnHOI HYHAAMEHTAIBHON PAbOTHI, HOCBAIIEHHO TPAKTIIECKUM
U TeOpeTUYeCKUM IpobieMaM, C KOTOPBIMY ITOCTOSHHO CTaJIKMBAIOTCA CYbI Y afMVHUCTpPa-
TUBHbIE Opranbl. K ToMy ke KOHCTUTYIIMIOHHOE [ieK/TapiMpOBaHle B Hallleli CTpaHe IIPaB IPak-
[aHMHA Ha CBOOOAY IPeNIPUHUMATEIbCKON AEsATeIbHOCTI He OTPaXK/aeT TaKUX CyObeKTOB
B IOCTaTOYHOJ CTENEHN OT aMMHMCTPATUBHOIO IPOM3BOJIA ¥ HECIIPABEIMBOCTH, YTO Ca-
MBIM Cepbe3HeNIMM 06pasoM CTaBUT Ha MOBECTKY JIHA BOIPOCHI O pe)OpMUPOBAHUN afl-
MUHVCTPATUBHOI OTBETCTBEHHOCTHU B Poccynm. Ham mokasanoch, 4TO Lebl0 MOHOTpadun
A.b. ITanOoBa ABUIOCH M3Y4eHME afMUHUCTPATUBHON OTBETCTBEHHOCTY HOPUANYECKUX JIUI]
B KOMIIIEKCE ee CTIOXHEMIINX aKTyaIbHBIX IPO6/IeM, COCTAB/IAIONINX STOT BT, OTBETCTBEH-
HOCTH, a TaK)XXe pa3paboTka 1 060CHOBaHNE HA OCHOBE CHCTEMHOTO aHa/IN3a TeOPETUIECKIX
TIOJIO)KEHMII U BBIBOJIOB, HAITPaB/IEHHBIX Ha pellleH)ieé BOIIPOCOB, BO3SHMKAIOIINX B IPaBOINpPH-
MEHNTE/TbHOI IPAKTHKE, B TOM YICIIe CyfieOHOIL.
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YT0 OTNIMYALT JAHHYI0 MOHOTPAa(dMIO OT MPOUYNX TPYHOB 110 MpobIeMaM aJIMIHUCTPATUB-
HOJI OTBETCTBEHHOCT IOPUANIECKIX JIVIL?

ABTOpOM BIIEpBbIe OCYIIECTBIEHO KOMIUIEKCHOE MCC/IeOBaHNUe IIpOOIeM afiMIHUCTPaA-
TUBHOJ OTBETCTBEHHOCTH IOPU/MYECKUX JIMI] B PBIHOYHBIX YC/IOBUAX MTOCTCOBETCKOTO Bpe-
MEHU B CHCTeMe IOPUANIECKNX IIPOLECCOB Ha OCHOBE 00001eHnst npo6ieM, BOSHUKAIIINX
B CyAeOHOIT IIPaKTIKe; IIPOBeeHO 00 beMHOe MCCIefoBanye Ha 6ase monoxennit KoAIl PO
C YY4eTOM HOBBIX COIL[MA/IbHBIX, HOMUTUIECKNX, SKOHOMUYECKMX M ITPABOBBIX peannii cero-
HsLIHero AHA. Hay4uHylo IleHHOCTb MOHOTPa(pu4ecKOro MCCIefOBAHMS Al YUTATeNsl Ipef-
CTaBJIAI0T CIeAYIONIe IIOJIOKEHIAA, Ha KOTOPBIX 3VDKIETCA KapKac MOHOTrpaduiL.

X0y COITacUTLCA € TeM, YTO Mpo6IeMbl a[MVHICTPATYBHOI OTBETCTBEHHOCTI 0PVIN-
Y4eCKIUX /NI MPpHoOpeTaoT ceidac 0co6y OCTPOTY M MPAKTUUECKYI0 aKTya/lbHOCTb. ITOT
Ba)KHEJIINII MHCTUTYT afMUHICTPATHBHOIO IIpaBa B HACTOsAIee BpeMs HY)KaeTcs B MOJep-
HUsanuu [ 6onee 3¢GeKTUBHOTO BO3JEICTBYA Ha TPaBOHAPYIINTENE 1, B TO JKe BPeMs,
B Ie/IAX 3aIUThI TPaXKaH U IOPUANIECKNX JINIL OT HeIIPAaBOMEPHBIX AeJICTBUIL afMIHICTpa-
TUBHBIX OPTaHOB, a TAKXXe obecredeHrst 60Iee CIAXKEHHOI PAGOTHI BCEX IOPUCAUKIIVIOHHBIX
OpPTraHOB, IPUMEHSIONINX 3aKOHO/IATENBCTBO 00 aIMVMHUCTPATUBHOI OTBETCTBEHHOCTH. [leii-
ctBuTeNbHO, B KOAIT P HbiHe HacuuTeiBaercs 6omee 500 cTaTelt, MpegycMaTpPUBAIOLINX CO-
CTaBbI Q]MMHUCTPATVBHBIX IIPAaBOHAPYIIEHNUI], 32 COBEpIlIeHe KOTOPBIX I0pUYecKye IUIa
IPUBJIEKAIOTCA KaK a[MMHICTPATYBHBIMM OpTaHaMI, TaK U B CyJie6HOM TIOpsJiKe.

I[TpaBonpuMeHNTeNbHAS IeATENbHOCTb CYObeKTOB aIMUHUCTPATUBHON IOPUCANKIINM, B TOM
4UC/Ie Cyfell, BbIAB/ISIET HOBBIE IIPOOIEMBI IIPU IIPUMEHEHUN K IOPUANYeCKOMY NIy Mep aj-
MVHUCTPATUBHBIX HaKa3aHMIL DTU MPOOIeMBI TPEOYIOT OCMBICTIEHNA U CBOETO paspelleHns, B
YaCTHOCTY, B IIPAKTHKE CYLOB apOUTPaKHON CHCTEMBI. AKTYaTbHOCTb BOIIPOCOB aMIHICTpa-
TVMBHOJI OTBETCTBEHHOCTY IOPMANYECKIX JINL] 00YCIOBIIa HEOOXOIMMOCTD IIPOBEICHNs COBPe-
MEHHBIX Hay4HO-TeOPETUYECKNX VICCTIeNOBAHNII B YKa3aHHOI o6macTu. VIMeoTcs B BUAY BBIpa-
60TKa HOBBIX HOJXOMOB K IIOHSATHIO aIMIHUCTPATUBHOI OTBETCTBEHHOCTI IOPVANYECKIIX L] 11
3aKOHOJIaTe/IBHOTO €€ 3aKPeIIeHIs; MCCIefoBaHme IIpo0/ieM IPYBIeYeHNS I0PUANYeCKIIX JIULL K
a/]MUHUCTPATVYBHO} OTBETCTBEHHOCTH 3 JUIALYeCs IIPaBOHAPYLIEHN; OIIpefie/ieHNie BYHbI I0p1-
AVYECKOTO JINIIA; YTOYHEeHe CTaTyca 3aKOHHOTO IPefCTaBUTeILA IPUATYECKOro JINLIA.

B Hayke a]MMHUCTPATUBHOIO IIpaBa PAL UCCIIEIOBAHNII OCBSAIIEHBI TeM VIV MHBIM acIleK-
TaM aJIMVHUCTPATUBHOI OTBETCTBEHHOCTY IOPUANYECKIUX NIl DTY BOIPOCH paspabaThiBa-
JIUCh Ha YPOBHE OOIIell Teopuy IOPUAMIECKONl OTBETCTBEHHOCTH. IIOHATIE IOPUAIIECKOIT
OTBETCTBEHHOCTHU B 001ieil Teopuu mpaBa paccmarpuBanu M.M. Arapkos, C.C. Anekcees,
B.K. ba6aes, B.M. bapanos, }0.H. Benouranko, [I.V. bepuureitn, C.H. Bparycs, O.C. Moddde,
0.3. Jleiict, U.C. Camorenko, M.K. ®apyxkmnn, B.M. Uxuksagze, M.JI. lllapropopckuii u p.

ITomarato, YTO aBTOP YCIIEIIHO BBIITOTHII TOCTaB/IEHHbIE B MCCIEOBAHNY 3a/adIL:

* ompefenuI 0CO6EHHOCT aIMVHUCTPATUBHOI OTBETCTBEHHOCTH I0PMANIECKIX JIVILI;

* TIpOBeJI CPAaBHUTE/IbHBIN aHA/IN3 IPEHLIeCTBYIOLIETO U AelICTBYIOIEro 3aKOHOJATe/b-
cTBa 06 aAMUHICTPATUBHOI OTBETCTBEHHOCTI I0PUAIIECKIIX JILL;

U3YYMIT IPO6IeMBl BUHBI FOPUAMYECKIX JIULL M BRIPAOOTall MpeIoXKeHNs 110 ee 3aKOHO-

TaTe/IbHOMY OIpefe/IeHNIO;

* JCCIeOBa/l TeOpeTHYeCKye BOIIPOCHl MOHATIA U HaJyIeXXalero (QyHKIVIOHMPOBaHNA
3aKOHHOTO IIpeJCTaBUTENA IOPUAMYECKOTO JINIIA;

* ompefenu 0COOEHHOCTY aMUHNUCTPATIBHOI OTBETCTBEHHOCTH 32 HA/IOTOBBIE IIPABO-
HapYLIEHNA VM BHEC IIPeIOXKeHN 110 YHU(UKAIMN 3aKOHOZIATe/IbBHOTO PEeryIMpOBaHNA
B 9TOJI 06/1aCTY;

* MCCIe0Bal OCOOEHHOCTH [UIAIMXCS Y Ma/JIO3HAYNTEIbHBIX a[MUHICTPATUBHBIX IIpa-
BOHAPYIICHNI I0PUINYeCKIX JIUIL Y IIPEIJIOKIII PSJ| peKOMeHJAallMIi /L IIpaBoIIpyIMe-
HUTEIbHOM IPaKTUKM.

L]
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ABTOp aKTVBHO NCIIO/Nb30BaJI MaTepuan cyfeOHou mpaktuky KoHcrurynnonHoro Cyna
Poccuiickoit ®epepannu, Bepxosroro Cyna Poccuiickoit @epepanny, Boiciero Apourpax-
Horo Cyna Poccniickoit Depeparum, peepanbHbIX apOUTPaXKHBIX CYIOB OKPYTOB, apOUTpax-
HBIX CYZIOB CyOBEKTOB, CYIOB OOIIell IOPUCAMKIINMY; HOPMAaTHBHBIE aKTbI, U3JJaHHbIC MHBIMU
TOCYHapCTBEHHBIMI OPraHaMM, A TAK)Ke JAHHBIE CTATYCTYUKY VM COLVIOIOTMYECKIX UCCIIeN0Ba-
HUIT, YTO TOBOPUT BBICOKOM YPOBHE MCCTIEIOBAHSI MaTepyaa I HAIMCAHUS PabOTBL.

ITepBas rmaBa «lOpupmyeckue muma Kak CyObeKTbl afiIMIHICTPATUBHON OTBETCTBEHHO-
CTH» TIOCBAIIeHa aHaNMM3y Hanbosee OOIIX BOIPOCOB ONpefeNieH A MOHATUA aMUHNCTPa-
TMBHOI OTBETCTBEHHOCTH B IjetoM. IlepBas I71aBa cOCTOUT U3 Tpex maparpados.

B mepBom maparpade «[IoHATME aIMMHUCTPATUBHOI OTBETCTBEHHOCTH» IIPOBEIEHO
TeopeTIYecKoe MCCIefOBaHNe MOHATIA U IPaBOBOJ IPUPOJBI AAMUHICTPATUBHOI OTBET-
CTBEHHOCTH, €€ PO/IM ¥ MeCTa B CHCTeMe a[M/HUCTPATUBHOrO IIpaBa. OTMedaeTcs, YTO HU B
metictBymomeM HbiHe KoAII PO, uu B feiictoBaBueM panee KoAIT PCOCP neranbHoe ompe-
TieTleHne aIMVHICTPATUBHON OTBETCTBEHHOCTH He ObIIO 3akperieHo. [IpoBeneHo mccmeno-
BaHMe IOIBITOK IIPaBOBEJIOB Ha IPOTsHKeHuu 6osee yeM 50 jeT copMynmpoBaTh efuHOe
HOHATHE A[MUHICTPATYBHOI OTBETCTBEHHOCTH. BBIAB/IEHBI TakoKe PaKTOPBI, ITOCTY KUBIIE
YCTAHOBJICHMIO a]MMHUCTPATUBHOM OTBETCTBEHHOCT! IOPUANYECKUX JIMI] B COBPEMEHHO
Poccuu. 3aBepiraercst faHHbIN maparpad 060CHOBaHMEM aBTOPCKOI KOHIENIVN HMOHSTHS
aIMIHVICTPATUBHOM OTBETCTBEHHOCTH, KOTOPas, ABMAACh CAMOCTOATEIbHBIM BUOM I0PUAN-
4eCKOJI OTBETCTBEHHOCTH ¥ BUJJOM TOCYAPCTBEHHOIO IPUHY>KIEH, IIpeficTaBIieT coboit
TaKoe IIPaBoOBOe COCTOSTHME (PUSMYECKOTO MU I0PUANIECKOTO INIA, IPU KOTOPOM OHO IIpe-
TepIeBaeT HebGIArONPIUATHBIE TTOCIENCTBIS MOPANTbHOTO MIN UMYILIECTBEHHOTO XapaKTepa.
I[TpennoxeHO BKIIOYUTD aHAIOTMYHYIO PeaKINIo cOPMYIMPOBAHHON AeDUHULINN «a[MU-
HIUCTPATMBHAs OTBETCTBEHHOCTb» BO BTOpPYIo I1aBy KoAIl PO.

Bo BTOpoM maparpade «ALMMHUCTPAaTUBHO-IIPABOBOI CTaTyC IOPUAMYECKOrO INIa B
a]MMHUCTPATVBHO-TE/IVIKTHBIX OTHOLICHMAX» PAacCMaTPUBAIOTCA BOIPOCHI IOPUIMYECKO-
IO COCTaBa AJIMUHICTPATUBHOIO IPAaBOHAPYIIEHN KaK COBOKYIIHOCTY YeThIpeX 3/IeMeHTOB
(06BEKT MPOTUBOIIPABHOTO IOCATATENbCTBA, CYOBEKT NENMNKTA, CofepKaHMe (00beKTHBHAs
CTOpOHA) HENMKTa, CyObeKTMBHAs CTOPOHA YYACTHUKOB). BBIABIEHBI OCOOEHHOCTM IIpHU-
BJIeYeHMA K aMVHUCTPATVBHOI OTBETCTBEHHOCTY IOPUANIECKNX JINL], YYUTBIBAA UX IPaK-
[AHCKYI0 ¥ AfMMHUCTPATUBHYIO IIPAaBOCYOBEKTHOCTb. OOGOCHOBaHA HEBO3MOXXHOCTH IIO
TeJICTBYIOIEMY 3aKOHOJJaTe/IbCTBY IPUBJIEYEHNA K a[MUHMCTPATUBHON OTBETCTBEHHOCTM
TaKMX 06pa3oBaHMIL, KaK PEeTUTMO3HbIE TPYIIIBI, MEX/[YHaPOIHbIE OpraHM3anyy, GpuInansl n
IpefCcTaBUTeIbCTBA POCCUIICKUX I0PUANYECKNX L. IIog4epKHyTO, YTO B OTHOIIEHUN I0PU-
AMYeCKMX JIML, MOTYT HPUMEHATHCA TONBKO ILATh BUIOB aMUHMCTPATUBHBIX HAKa3aHUI U3
BocbMY, npenycMoTpeHHbIX KoAIT PO. [Ipoanann3upoBaHbl COCTABbI aMUHICTPATHBHBIX
[IPAaBOHAPYIIEHNIT IOPUANIECKUX NI}, 0OpallleHO BHUMAHIE HA TeHAEHIUN Pa3BUTIS 3aKO-
HOJIaTe/IbcTBa 00 a[MMHUCTPATYBHOI OTBETCTBEHHOCTH.

B rperbem maparpade «OcobeHHOCTY OIpefeNieH A BUHBI OPUAMYECKIX NI PACCMOTpe-
HbI XapaKTepPHble 0COOEHHOCTY CyObeKTOB aIMMHICTPATUBHOI OTBETCTBEHHOCTH, B YaCTHO-
CTH, IOPUANMIECKNX UL PaccMOTpeHbI IYICKyCCHOHHbIE BOIIPOCH! BMHBI OPUANYIECKOTO ML
UL €70 OTBETCTBEHHOCTH, YTO BBITEKAET 113 €r0 CYIIHOCTHU KaK IIPABOBOI (PMKI[NIL; OIIPEie/IeHbI
CYILIeCTBEHHbIe Pa3IN4yig BUHBI IOPUANYECKOrO JIMIA M BUHBI (PU3NIECKOrO JIMIA, YTO VC-
K/TI04aeT BO3MOXKHOCTD JMICIIO/Ib30BAHNUS B OTHOLIEHMM IOPUIMYECKOTO JIMITA K/IACCUIECKOTO
IOHMMAHV BUHBL B paboTe oTMedaeTcs, 4To OIpefe/ieHNe BYHBI IOPUANYECKOTO TNIIA AB-
JIAETCS TAK)Ke OJHON M3 CaMbIX CJIOXKHBIX ITPAKTUIECKUX MPOo6/IeM HelOCPeACTBEHHO B IIpa-
BOIIPYMEHUTEIbHOM, aIMUHMCTPATUBHO-IOPMCAVIKIMIOHHON [eATeNbHOCTH. PaccMOTpeHbI
pasnuMs B IOHMMAHUY BUHBI OPUANYECKIX AL} B TEOPUY aAMUHUCTPATUBHOTO Ipasa. O6-
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paleHo BHMMaHMe Ha TO, YTO GaKTHIeCKM Tpo6ieMa yCTaHOB/IEHNMA BUHBI B Cy/ieOHOI IpaK-
THKe TPaHCPOpMUPYeTCcs B IpoOIeMy fOoKa3bIBaHUA GaKTa COBEPIIEHNS IPaBOHAPYIICHNA.

Bropas rnaa «IIpo6meMbl npuBiedeHNsA OPUANYECKNX NI K afMUHUCTPATNBHO OT-
BETCTBEHHOCTN» IIOCBAIEHA IPOIeCCYaTbHBIM BOIIPOCAM IIPUB/I€YEHNA IOPUANIECKIX JINI] K
aJIMMHUCTPATUBHOI OTBETCTBEHHOCTH, BO3HUKAIOIMM B IIPAaBONPMMEHNUTENIbHOI IPAKTUKE,
B YaCTHOCTH B [€SITE/IBHOCTI apOUTPAKHBIX CYHOB.

B nepsom maparpade «IIpo6eMbl NpyB/IedeHNs K aJMIHUCTPATUBHON OTBETCTBEHHOCTH
IOpUAMYECKX JINI, 33 JJLAIec afMUHUCTPATVBHbIE IIPABOHAPYIIEHNS» OTMEYAeTCs, YTO OfI-
HOJ 13 HepeIlleHHbIX TPo6/IeM aIMVHUCTPATUBHOI OTBETCTBEHHOCTH SABJIAETCS IPVIMEHeHMe Ha
IIPAaKTUKe MOHATHA «IAlleecs IpaBOHAPYILIeHNe», YIIOMAHYToe B 4. 2 T. 4.5 KoAIl P®. Pasnu-
4yisi B IOHMMAHWUU CYABSIMYU JAHHOTO TePMIHA HEPEKO OTPaXKAIOTCs B CY/ieOHBIX TIOCTaHOBIIe-
Husix Beicurero Ap6urpakuoro Cyna Poccuiickoit @epeparnm 1 Bepxosaoro Cyna Poccuiickoit
Depepariyiyt, IPU3BAHHBIX UCIIPAB/IATH OMIMOKY B TOIKOBAHII HOPM 3aKOHA HIDKECTOSIIVIMI CY-
mamu. Borpoc, Kakoe ITpaBOHapyIIeHNe CUNTATh J/LAIVIMCS, BayKEH I IIPAKTYUKIA, ITIOCKOJIbKY CT.
4.5 KoAII P® ycTanapnuBaeT Hayaslo TedeHMsA CPOKA JABHOCTY IIPUBJICYEHNA K aMIHUCTPATHB-
HOIT OTBETCTBEHHOCTH 3a JULAIVECS IPAaBOHAPYIIEH)E — CO JHs ero OOHapyKeHM.

B poccuiickoil IpaBONIPYMEHUTENbHON IPAKTUKE UMEET MECTO 3HAYUTEIbHOE PACCOIIA-
COBaHMe B PEUICHNAX CYLOB Pa3/IMYHBIX MHCTAHIMI 10 BONPOCY KBa/MM(DUKALNY IALIXCA
IIpaBoHapyIeHnit. PagbsacHenns, gannble B 11. 14 Ilocranosnenus: [1nenyma Bepxosroro Cypna
Poccniickoit ®epepanun ot 24 mapra 2005 1. Ne 5 «O HEKOTOPBIX BOIIPOCAaX, BOSHUKAIOIUX ¥
cypos npu npumeHenuy KoAIl P®», mosBomuay B 3HAYUTENLHON Mepe CUCTeMaTU3MpPOBaTh
IPaBONPUMEHNUTEIbHBIN TOAIXON, K KBaIMpUKaLUM IIALIMXCS IpaBOHApYIIeHNiT. BMecTe ¢ Tem
CyfebHast MPaKTHKa 3a IPOLIEAIINIT IePIOL BbIIBIIA OTAEbHbIE ACIIEKTHI, TPeOYIOLIe fajib-
HEJAIIero yTOYHEHM I, JOIOTHEHM I KOHKPEeTHU3allMy COOTBETCTBYIOIMX PEKOMEHIALIMIA.

B paHHOM maparpade 060cHOBaHa HeOOXOAMMOCTD 3aKOHOJATeIbHOIO 3aKpeIl/IeH N 0-
HATYSA «IAlleecs] IPaBOHAPYIIeHMe» IIyTeM OIpefie/ieHNsl er0 OCHOBHBIX 37IeMEHTOB (IIpu-
3HAKOB) U YETKOTO YKa3aHWUA Ha TO, YTO CYMTATh JHEM OOHAPY>KeHMA [/IALIEroCs ajMUHM-
CTPAaTUBHOIO IIPABOHAPYILEHM .

Bo BTOpoMm maparpacde «IIpobeMbl OIpefeseHnss MaJTO3HAYUTEIBHOCTI aJMUHUCTpA-
TUBHBIX IPAaBOHAPYLIEHNII 1PV IPUBIeYEHNY K a[MMHMCTPATUBHOI OTBETCTBEHHOCTH I0PU-
AMYeCKVX JIMI» IIOJYepKUBAETCA, YTO IpoOIeMa MaJTO3HAYMTEeTbHOCTI IIPY IIPUBJICYEeHNN
K aI]MMHMCTPATUBHONM OTBETCTBEHHOCTHU ABNAeTCA HOBOM 1A KoAIl PO. ManosHaunrens-
HOCTb aIMMHMCTPATMBHOTIO IIPABOHAPYIUEHMA TECHO CBA3aHa C KOHCTPYKIIMEN €ro COCTaBa.
KocBeHHO 3TO OIpeNesIoT 1 MO3UILIUY BBICIINX CY/IOB, B KOTOPBIX YTBEPXK/JaeTCs HeoOX0M-
MOCTb Y4UTBIBATb BCe 0OCTOSATEIbCTBA aIMIHUCTPATUBHO-HAKa3yeMoro fesiHus. Pernaomiee
3HaYeHNe I/ KBaIMUKALMY MaJIO3HAUYNTEIbHOCTH [IesTHYSI IMEIOT IPU3HAKYU 00'beKTUBHOII
CTOPOHBI IIPAaBOHAPYLIEHNA.

ITo MHeHMIO aBTOpa MOHOTpaduMy, IPU CTOTKHOBEHUY C POpMaIbHBIMYU COCTaBaMM afIMI-
HYCTPAaTUBHO-IOPUCAVKIIVIOHHBIE OPTaHBI JO/DKHBI OIIEHNBATh He pasMep peasbHoro yiepba
(KaK pe3y/nbTaT AesHMNA), @ BPEJOHOCHOCTD ITPOTUBOIPABHOTO JIeAH, COCTAB/IAIOIET0 00D-
eKTUBHYIO CTOPOHY IIpaBoHapyuieHns. OnpeyeneHHOe 3HaUeHIe 31eCh MOXKET MIMETb CII0CO6
HapyLIeHNs NPaBOBbIX HOPM, HO MHOTVE COCTaBbl aJMMHUCTPATUBHBIX IIPABOHAPYILEHMI
YKa3bIBAIOT Ha €AMHCTBEHHO BO3MOXHBIIT CIIOCO6. B TakoM crydae ciefiyeT BBOJUTD [JOIIONI-
HUTe/TbHbIE IPU3HAKI, XapaKTepU3yoIle MaIO3HAUNTEeNbHOCTD. B 3aKmoueHne npeyiaraeT-
€S aBTOPCKMIT TTIOAXON, K IIOHATHIO MaJIO3HAUYNTEIbHOCTH, KOTOPas MOXeT OBITh OIpefenieHa
VICXOI 3 KOHKPETHBIX 0OCTOSATENbCTB COBEPIIEHNS IIPABOHAPYIIEHNA U VIMEET MeCTO IIpU
OTCYTCTBUM CYIIECTBEHHOI yrpO3bl OXPaHsIEeMbIM OOIeCTBEHHBIM OTHOIIEHNUSM. B cBssu ¢
3TVM aBTOP NpefaraeT BHECTY n3MeHeHMs B CT. 2.9 KoAII PO.
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B.A. lOcynoB. PeueH3ausi Ha moHorpaguio A.b. MNMaHoBa «AgMUHUCTPaTUBHAs OTBETCTBEHHOCTb IOPUANYECKNX JTUL»

B Tperpem maparpade «Posp 3aKOHHOTO IpefCTaBUTENS OPUANYECKOTO NIl TP MPU-
BJIEYEHNY K a/IMUHICTPATUBHOI OTBETCTBEHHOCTN» IIO[JYePKUBAETCSI, UTO Jist 3hPeKTUBHOI
peanusaiuy IpaBa PUANIECKOrO /NIl Ha 3AIUTY eMy He0OXOAMO IPUOErHyTh K TOMO-
IV JINLA, KOTOpOe OyfieT OCYIIeCTB/IATh B IPOM3BOACTBE MO fjelaM 00 aIMIHUCTPATUBHBIX
IIpaBOHAPYIIEHMAX IIPaBOMOYNA JAHHOTO CYO'beKTa, peannsys TeM CaMbIM ero afMMHUCTpa-
TUBHYIO €eCIOCOOHOCTD, — MPEACTABUTENS IOPUANIECKOrO 1A, ABTOP BBIfE/SIET, YTO B
[[e/IOM BOIIPOC O peannsaliui MpaB U O0OSI3aHHOCTE OPUAMIECKOTO INIA, 3aKPEIIEHHBIX
afIMMHUCTPATYBHBIM IIPaBOM, Yepe3 MpefcTaBUTeNell He MOMyYuI JO/DKHOTO pa3pelleHns B
pOoCcuiickoM 3aKOHOATENbCTBE. Bo BCAKOM ciTyyae, 3TO IIOHATHE He TOXKAECTBEHHO MpefCTa-
BUTE/IbCTBY I10 TPAXKJAHCKOMY 3aKOHOMIATENbCTBY.

Boigenatorcs cymectsytomye B KoAIl PO ¢opmbl npepcraBuTeIbcTBa OPUANIECKOTO
NN B IIPOM3BOACTBE IO fenaM 006 afMUHICTPATHBHBIX IPABOHAPYIIEHNUSX U Le/TA€TCS BbI-
BOJ 0 HEOOXOAMIMBIX YCTIOBMSAX JOITYCKa CyO'beKTa K 3aKOHHOMY IPefCTaBUTEIbCTBY I0PUAN-
4eCKOTO0 JIMLA, KOVMMM SBJIAIOTCA Ha/u4ye Y TAKOro cybbeKTa COOCTBEHHOI IPaBOCIOCOOHO-
CTH, a TaKXKe IIPM3HAHME eTr0 B COOTBETCTBUN C 3aKOHOM UM yUPEeAUTETbHBIMU JOKYMEHTaMM,
OpraHOM IOPUINYECKOro INIa (B YaCTHOCTY, pyKoBopuTeneM). [loguepkuBaercs, 4TO B HEKO-
TopbIX dopMax puUaMYeCcKnx nuly (II0THOe TOBAPUINECTBO ¥ TOBAPUIECTBO HA Bepe) I0-
HATUSA «PYKOBOAUTEND IOPUANIECKOTO IMIIA» U «OpraH IOpUANYECKOro JNIa» OTCYTCTBYIOT
(x03s1/ICTBEHHDIE TOBAPUILECTBA).

Ormevaercs Takke, uTo KoOAII PO BosmaraeT MMeHHO Ha 3aKOHHOT'O IIPefICTAaBUTENA I0pU-
IMYeCKOTo JUIja COOTBETCTBYIOLINE TPOoliecCyaabHbIe IIOTHOMOYMA 1 He IOIyCKaeT BO3MOXK-
HOCTHM peann3alyMy 3TUX IOTHOMOYNMII VHBIMM JIMIIAMY, B YaCTHOCTH, YIIOTHOMOYEHHBIMM
MIpeNCTAaBUTENAMN I0OPUUIECKOTO M1iia. ABTOpOM MOHOTrpadum npearaeTcsi BHeCEHUE n3-
MeHeHMit B cT. 25.4 KoAIl PO, perynupyiomiyio BOIpoCch IpeAcTaBUTENbCTBA IOPUAMYECKUX
JINII B IPOU3BOACTBE IO ffelaM 00 aIMIHICTPATUBHBIX [IPABOHAPYIIEHIX.

B gerBepTOM maparpade «Oco6eHHOCTh aMMHUCTPATUBHON OTBETCTBEHHOCTY OPUIN-
YeCKMX JIMI] 38 HapylleH/e 3aKOHO/aTe/IbCTBA O HAJIOTaX 1 cO0pax» MCCIeNYIOTCSI MHOXKECTBO
B3IVIA/IOB HA IPOOJIeMy COOTHOIICHNUA aIMUHNMCTPATUBHON U HAaJIOTOBOJl OTBETCTBEHHOCT,
OCBelIleHbI Pa3/IMYHbIE ITIOXOMbI K X COOTHOIIeHN0. OO0CHOBBIBAETCS BBIBOJ, ABTOPA, UTO I10
CBOell NpUpoJie HA/NOTOBass OTBETCTBEHHOCTb ABNAETCA PAa3HOBUIHOCTDBIO aMUHUCTPATUB-
HOJ OTBETCTBEHHOCTH. [laee paccMaTpMBAIOTCS OCOOEHHOCTY TPUBJIEIEHVSI FOPUAMIECKIX
JNIL K afMMHMCTPATUBHOM OTBETCTBEHHOCTM 3a HapyllleHMe 3aKOHOJATe/IbCTBA U Halorax u
c6opax. Oco60 BbIIe/IEH BOIPOC O IIEPCOHMPUKALNI OTBETCTBEHHOCTI 38 HA/IOTOBbIE IIPABO-
HapYIIeHNUA B CBA3M C HEMCIIONHEHMEeM MO0 HeHaJIeXKalllM UCIIONHeHNeM TO/DKHOCTHBIM
JIALIOM CBOMIX TPYHOBBIX 00A3aHHOCTel. DTO OYeHb BaXKHBI (PaKTOP, 0COOEHHO yUMTHIBAsSA
3HaYMMble HeTaTVBHbIE TTOCTIe[ICTBIA IPUBJIeUEHN TUIA K aAMIHICTPAaTUBHO OTBETCTBEH-
HOCTH. B paboTe mpuBefieHsI BBIBOABL IO aHAMU3Y CYAeOHON MPAKTUKU 110 PACCMOTPEHUIO
Ien 06 aZMUHMCTPATUBHBIX IIPaBOHAPYIIEHNUAX IOPUANYECKYX UL B cepe HaTOrOBOIO 3a-
KOHOJIaTeTbCTBa.

Cunralo, 4TO JaHHAs KHUIA MOXKET CIYXXNUTb HMPAKTUYECKUM II0COOVMeM At paboumx
Ipyni ¢efepanbHbIX OPraHOB MCIONTHUTEIBHOI BIACTH, APYTYUX aMVHUCTPATVBHBIX IPaBO-
IPUMEHNUTETBHBIX OPraHoOB U CyAOB. MoHOrpadus Taxxe 3aMHTepecyeT TEOPETUKOB aIMU-
HUCTPATVBHOIO IIpaBa, UCCAEAYIOMMNX MIPOOIeMbl aiMUHICTPATUBHOI OTBETCTBEHHOCTU B
IIeJTOM.
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Review of the Monograph by Panov A.B.
Administrative Liability of Legal Entities
(Moscow: Norma, 2013. 192 p.)

Vitaliy Yusupov
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Abstract

The review of the monograph by A.B. Panov deals with the majour aspects of the research concerning
paramount issues arising in courts when legal persons are held liable. The review assesses objectively
all the features of the monograph and conclusions are made.

Keywords

Administrative liability, continuing offence, legal representative, Administrative Offences Code of the
Russian Federation, insignificance, legal personality, judicial practice, legal person.
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[N[D&E® XYPHAN BbICLLEN LWKOMbI 3KOHOMUKY

JXypHan yupexxaeH B KayeCTBe NeyvaTHoro opraHa
HauwvoHanbHOro uccnenoBaTenbcKoro yHuBepcuTeTa «Boiclein
LLIKOMNbI 9KOHOMUKM» C Lienbto paclumpeHua ydactua HAY

BLUD B pa3BuTum npaBoBOM HayKW, B COBEPLUEHCTBOBAHNM
ropuan4eckoro obpasoBaHuA.

[MaBHble 3apaun:

®  CTUMYNMPOBaHWNE HAyYHbIX ANCKYCCUM

* 0OnybnuMkKoBaHWe MaTepuasnoB No Havbonee akTyasbHbIM
BOMnpocam npasa

e copevcTBme pedopme ropuanyeckoro obpasoBaHus,
pasBuTuo 06pasoBaTesibHOroO npolecca, B TOM Yucne
pa3paboTke HOBbIX 06pa3oBaTesibHbIX KYpcoB

® yKpenneHve B3anMoAeNCTBMA MeXAay y4ebHbIMM
1 Hay4HbIMK noapasgenennammn HAY BLUID

® y4yacTue B paclMpeHun COTPYLHNYECTBA POCCUNCKMNX
1 3apybexXHbIX YHEHbIX-IOPUCTOB M Npenogasartenemn

® BOBJIEYEHWNE MOMNOABIX YYEHbBIX U MpenoaaBaTenen
B Hay4HYIO XXM3Hb U NPOoheccroHasibHoe Coo6LLECTBO

® OpraHuMsaumaA KpyribiX CTOMIOB, KOH(PEPEHUMIA, YTEHWIA
N VHbIX MEPOMPUATUIA

OCHOBHbI€e TeMbI:

[MpaBoBaA MbIC/b (MCTOPUA U COBPEMEHHOCTb)

[MopTpeTbl y4EHbIX-FOPUCTOB

Poccuiickoe npaBo: COCTOAHME, MEPCNEKTUBbI, KOMMEHTapun
CynebHana npakTuka

[MpaBo B COBpEMEHHOM Mupe

Pechopma topuanyeckoro obpasosaHumA

Hay4Hana >un3sHb

[NCKYCCMOHHBIN KNy6

PeueHsuu

JXypHan paccuMTaH Ha npenogasaTesien By30B,
acnupaHToB, Hay4YHbIX PabOTHUKOB, 3KCNEPTHOE COObLLECTBO,
NPaKTUKYOLWKMX OPUCTOB, a TaKXKe Ha LUMPOKUIA KPyr
ynTaTenen, UHTEPECYHOLMXCA COBPEMEHHbLIM MPaBoOM U ero
B3aMMOAENCTBMEM C SIKOHOMUKON.

«[MpaBo. XKypHan BbicLuel WKombl SKOHOMUKMW» BKIOYEH

B NnepeyveHb BeAyLUMX POCCUACKNX PeLieH3MpyeMbIX Hay4HbIX
>KYPHaNoB U N3AaHNIN, PEKOMEHA0BaHHbIX BbicLuen
aTtTecTaumoHHomn kommcenen MuHobpHayku Poccum ansa
ny6nMKaumMm OCHOBHbIX HayYHbIX Pe3yfbTaToB ANCcepTaumn
Ha couckKaHue y4eHow cTeneHn JOKTopa U KaHanaara HayK
no HanpaeneHuio «lOpucnpyneHumA».

JXypHan BbIXoAuT pa3 B KBapTas U pacnpocTpaHAeTcA
B Poccun, ctpanax CHI n ganbHero 3apybexbA.



ABTOPAM

Tpe6oBaHus K 0ohOpMIEHUIO TEKCTA CTaTeN

MpepctaBrieHHble cTaTbUW [OMKHbI ObITb
OpUrMHanbHbIMKU, HEe ONy6IMKOBaHHbIMK pa-
Hee B ApYyrnx nevaTHblx n3gaHuax. Ctatbn
OOIMKHbI 6bITb akTyasnbHbIMKU, 06naaatb HO-
BU3HOW, cofepXxaTb BbIBOAbI WUccrnenosa-
HMA, a TaKXXe COOTBETCTBOBATb YKa3aHHbIM
HWXXe NpaBunam ocopmnexua. B crnyyae He-
Hagnexatero ohopmsieHnA cTaTbl OHa Ha-
npaBnAeTCcA aBTOpPy Ha 4OPaboTKy.

CtaTbA NpepcTaBNAETCA B 3/IEKTPOHHOM
Buge B popmare Microsoft Word no agpecy:
lawjournal@hse.ru

Appec pepakuun: 119017, Mocksa, yn. Ma-
nasa OpapliHKa, a. 17, og. 212

Pykonucum He Bo3BpaLiatoTceA.

O6bem ctaTtbu

O6bewm ctaten ot 1 go 1,5 ycn.n.n., peuex-
31K, 0630poB 3apybe>kHOro 3akoHodaTesb-
ctBa — po 0,5 ycn.n.n.

Mpu Habope TekcTa HEOOXOOMMO WCMOMb-
3oBatb WpudT «fimes New Roman». Paamep
WwprdpTa AnA OCHOBHOTO TeKCTa ctaten — 14,
CHOCOK — 11; HymepaumA CHOCOK CrioLLHas,
noctpaHuyHadA. TekCcT nevyaraeTcA 4epes
1,5 nHtepBana.

Ha3BaHue ctatbu

HasBaHue ctaTbu npuMBOONTCA HA PYCCKOM U
aHIMUNCKoM A3blike. 3arnasue AOMKHO ObITb
KpaTKUM 1 MHPOPMaTUBHBIM.

CBepgeHuAa 06 aBTopax
CseneHua 06 aBTopax NpPUBOAATCA Ha pyc-
CKOM W @HIMIMACKOM A3blKax:

e hamunuA, umMA, OTYECTBO BCEX aBTOPOB
MOMHOCTbIO

® [OfHOE Ha3BaHWe opraHM3auuy — mecTa
paboTbl KaXkaoro aBTopa B MMEHUTEnNb-
HOM Maziexke, ee MosHbIV MOYTOBbIN afpec.

® [O/MKHOCTb, 3BaHWe, y4eHanA CTeNeHb Kax-
[oro aBTopa

® afpec 3MEeKTPOHHOW NOYTLI 4J1A KaXK40ro
aBTopa

AHHOTauuA

AHHOTaUMA NpenocTaBnAETCA Ha PYCCKOM U1
aHIMMNCKOM A3blkax o6 bemom 250-300 croB.
AHHOTaUMA K cTaTbe A0/mkKHa ObiTb NOrny-
HOM (crnepoBaTb JIOTMKE OMMCaHWA pesyib-
TaToB B CTaTbe), OTpaXaTb OCHOBHOE CO-

nep>xaHue (MpegMeT, Lefb, MeToLoNoruto,
BbIBOAbI UCCNEA0BaHMA).

CBeaeHuA, copepxawmeca B 3arjiaBum
CcTaTbM, He AOMKHbI NOBTOPATLCA B TEKCTE
aHHoTauun. CnepyetT wunsberatb NULWHKX
BBOAHbIX ppas (Hampumep, «aBTop CTaTbk
paccMaTpuBaeT...»).

UcTopuuyeckue cnpaBKK, ECNN OHU HE CO-
CTaBMAIOT OCHOBHOE COAEPXKaHWEe [OOKY-
MEHTa, OnucaHue paHee onybrMKOBaHHbIX
paboT 1 06LLEN3BECTHBIE NMOMOXEHUA, B aH-
HOTauun He NPUBOAATCA.

KntouyeBbie cnosa

KntoyeBble cnoBa NpYBOAATCA Ha PYCCKOM U
aHIMUINCKOM A3blkax. Heobxoammoe konude-
CTBO KJIOYEBBIX CMOB (CNOBOCOYETAHMN) —
6-10. KntoyeBble crnoBa wnn cCnoBocoyeTa-
HVUA OTAENAOTCA ApYr OT Apyra TOYKOW C
3anATon.

CHoOCKM

CHOCKM nocTpaHnYHbIE.

CHocku odhopmnatoTca cornacHo TOCT P
7.0.5-2008 «Cuctema CTaHOApTOB MO WH-
opmaumm, GUbIMOTEHHOMY M N34ATENBCKO-
my peny. bubnuorpaduyeckas ceoinka. O6-
wue TpeboBaHMA 1 Npasuna CoCTaBNEeHNA»,
yTBEPXAeHHOMY PefeparnbHbIM areHTCTBOM
Mo TEXHWUYECKOMY PEryniMpoBaHuio 1 MeTpo-
noruvmn. MogpobHaA uHdopmaumA Ha cante
http://law-journal.hse.ru.

TemaTtuyeckasa pybpuka
ObAasatencsHO — KOO MeXAyHapoOHOW
knaccucpmkaumm JEL.

Cnucok nurtepaTtypbl

B kOHUe cTaTby NpUBOAUTCA CMUCOK NNTe-
patypbl. Cnncok cnegmyet 0OpMAATb MO
FOCT 7.0.5-2008.

CtaTbu peueH3upyoTCcA. ABTOpam npeno-
CTaBNAETCA BO3MOXHOCTb O3HAKOMUTLCA C
coaepxxaHuem peueHsui. [Npu oTpuuaTens-
HOM OT3blBE peLeH3eHTa aBTopy npeno-
CTaBfAETCA MOTMBMPOBAHHbIA OTKa3 B ONy-
6nukoBaHUM maTepuana.

MnaTta c acnupaHTOB 3a MNyGnMKaUMIo py-
Konuceii He B3MMaeTcA.
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