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NMpaBoBas MbICJIb: MCTOPUA U COBPEMEHHOCTb

Pa3Butune ropnandeckmx pmkumm
B anoxy HoBoro BpemeHu

O0.B. TaHumoB

[OLEHT, AOKTOPaHT MOCKOBCKOro rocynapCTBEHHOrO lopuandeckoro yHusepcuteta nm. O.E. Ky-
TaduHa. Apgpec: 125993, Poccuinckaa ®epepaumna, r. Mocksa, yn. Cagosana-KyapuHckaa, 4. 9.
E-mail: tanimov@mail.ru

AHHOTauua

CratbA noceALleHa nccnefoBaHUo Npobnem, CBA3AHHbIX C pas3BUTMEM B 3aroxy HoBoro BpemeHu yHu-
KanbHOro heHoMeHa B nMpaBe — OPUANHECKON HUKLMK, MPUMEHAIOLWENCA B TeX CrydanAx, Koraa uHble
HOPMbl HE B COCTOAHWWU PErynnpoBaTb OOLECTBEHHbIE OTHOLIEHWA C LeSiblo YCTpaHeHuA npobesnioB u
HeonpeneneHHocTen. GUKUMM paccMaTpuBalOTCA B KOHTEKCTE TEOpUM ONMLETBOPEHNA OPUANYECKOIO
numua. CyTb huKUMM 3aKIoYaeTCcA B YCTOBHOM YTBEPXKAEHUM HECYLLECTBYIOLLErO NOMOXEHNA Kak CyLue-
CTBYIOLLEro U Hao0bopoT. ATa Tema ¢ APEBHUX BPEMEH MOCTOAHHO MpuBReKana npucTasibHoe BHUMaHue
KaK TeOpeTUKOB, TakK 1 NPaKTUKOB B 0651acT npasa. GUKLMM NPUMEHANUCH B PUMCKOM npase, B CpeaHue
Beka. cknountenbHo 60sbLioe 3HayYeHne opuanyecknm oukumam npuaasan ®.K. CaBuHbn — BUOHENR-
UM NpeAcTaBUTENb UCTOPUYECKON WKONbI NpaBa. OH paccmaTpuBan COBOKYMHOCTb (PUKLNIA HE TOMbKO
KaK OTAeNbHbIA MHCTPYMEHT B PErYIMPOBaHWUN OBLLECTBEHHbBIX OTHOLIEHUI, HO M KaK CTPOMHYHO Hay4HYO
Teopuio. B HoBoe BpemA oHa nonyymna Ha3aBaHue «Teopus IopuAanYecKoro nuua». B cBA3n ¢ aTum ocoboe
BHUMaHVe yaenAeTcA pacCMOTPEHUIO UMEHHO CYLUHOCTY IOPUANYECKUX UL KaK (OUKTUBHBIX CYyObeKTOB
npaea B HoBoe BpemA. B cTaTbe aHanuaupyloTcA Maen u BbIBOAbl YHEHOro, KOTopble 6bin UM ccop-
MyfMpOBaHbl B MpoLecce MCCneaoBaTenibCkon paboTbl No aTon npobneme. OTMevaeTcs, YTO Hay4yHoe
Hacneame ®.K. CaBuHbY NO3BOMAET COBPEMEHHBIM TEOPETUKAM M NPaKTUKaM YBUAETb NONOXUTENbHOE
BNUAHWE Teopun (OUKUMIA Ha pa3BUTME 3aKOHOAATENbCTBA, KAYeCTBO CyAeOHOM NpakTuKW, pasButue
fOpUANYECKOro 06pa3oBaHNA, a TakXKe OWyTUTb 6OSIbLLYIO POSib, MHOFOrPaHHOCTb Y HEOBXOAMMOCTb (he-
HOMeHa (huKuMM B Teopum npasa. Takxe B CTaTbe PacCMOTPEHbI ¥ NPOTMBOMOMNOXHbIE B3MA4bI HA TEO-
pvito oUKLUMIA NpeacTaBuTeNen pasnmnyHbIX LWKOS NpaBa: repMaHUCcToOB, POMaHUCTOB U APYTrUX, KOTOpbIE,
He cornawanck ¢ Teopuen topuandeckon pmkumm CaBrHbU, TEM UM UHBIM 06Pa30M B CBOMX LOBOAAX
npusHaBanu, 4To PUANYECKOe IMLO — 3TO He BrONHe peanbHbll Cy6bekT npasa. PaccMoTpeHa B TOM
yucrne U No3nUMA PYCCKUX LUMBUTMCTOB MO OTHOLLEHWIO K (hMKLMKU. BCECTOPOHHUIA aHaNN3 Hay4YHbIX BO3-
3peHnin Ha heHOMEH hMKLMM B Mpase No3BONUI NOCTPOUTL BUAEHWE MpoLecca pasBUTUA IOPUANYECKNX
dvKumMI B aroxy HoBoro BpemeHm.

KnrouyeBblie cnosa

topuanyeckme vkumm, Hoeoe Bpems, ®.K. CaBuHbM, NpaBo, OPUANHECKoe Lo, Teopua OUKLWIA, UCTO-
puyeckasn LWKoma npasa, oNiuLeTBOpeHne, repMaHnCTbl, POMaHUCTbI, LMBUMUCTbI

Bubnuorpaduyeckoe onvcanue: Tanumon O.B. PasBuTtue topnanyeckmx dmkumin B anoxy Hoeoro Bpeme-
Hu // MpaBo. XXypHan Bebiciuel WwWKonbl 3koHomukKW. 2014. Ne 4. C 4-18.

Hosoe BpEMsA — 39TO 3II0XA IOABJIEHN 3aKOHOMATE/IbCTBA U pa3BI/ITOI7[ HpaBOBOI?'[ Hay-
KI1, KOTOpaAa Croco6cTBOBaMa 3(:1)(1)6KTI/IBHOCTI/I 3aKOHOJaTE/IbCTBA. Snoxa Hosoro BpEMEHU



O.B. TaHnumos. Passutune opuandecknx eoukumii B arnoxy Hosoro spemenn. C. 4—18

3HaMeHaTe/IbHa B IVIaHe M3ydeHN (UK He TOJIbKO BUIHBIMY IIPaBOBElaMM, HO M YYeHBI-
MI-(ONBKIOPUCTAMY, TaK KaK SBOTIOLUA I0PUAYECKNX UKIUIT 06BEKTUBHO TIPMBA3aHa K
9BOJIIOLINY UCTOYHMKOB: MU(OB, 0OBIYAEB, PEIUTIN, 3AKOHO/IATeNbCTBA . Pa3BuTbIE CTPAHBI B
3TOT MepYOJ, IePEeXONAT K MICbMEHHBIM (60/Iee MHTE/UIEKTya/IbHbIM) MICTOYHIKAM — 3aKOHO-
HaTenbHBIM. B mpouecce hopMupoBaHys 3aKOHOJATENIbCTBA yUeHbIe-IIPaBOBENbI TIOMOTAIOT
HOBBICUTD 9(PPeKTUBHOCTb (POPMUPYIOLIUXCS HOBBIX ICTOYHUKOB TIpaBa. OXHUM 13 IIPaBo-
BeJIOB, IIOCBSITYBIINX CeOsI ITOI Ie/N, @ TAKXKe M3YUEHWIO CYI[HOCTY (PUKIMIT B IIpaBe, Obi1
nsBecTHbIN 1opuct @.K. CaBuHbn.

Teopust ropupnmiyeckux puxuuit ©.K. Casunbu (1779-1861). Opunpux Kapn ¢pon Casu-
HbJM — BUJIHENIINI IPEeNCTaBUTENb NCTOPUYECKON LIKO/IbBI IIPaBa, KOTOpasa 3apofmiIach B ca-
MoM koH1le XVIII B. B [epmannm 1 cienanack B epBoii nonosuHe XIX B. BecbMa BIUATEbHOI B
nsydeHuu npasa’. Bcecropontert onenkn gestenbHocTy CaBUHBY Kak Guaocoda, IOMNTUKA 1
Y4EHOT0 MBI IO CHX [TOP He MIMeeM, XOTs 0 HeM HaIlMICAHO MHOTO TPaKTaToB’. ClieflyeT OTMeTUTD
TaKOKe, 9TO IPABOBOE YUeHNE TPENCTABUTEN A MCTOPUIECKOI IIKOJIBI M TEOPUM IOPUANIECKIX
UKt HO-IIPeXXHEMY OCTAeTCs HEJOCTATOYHO M3YIeHHDIM TIPABOBOI HAYKOIL.

@.K. CaBuHDBM OFHUM M3 NEPBBIX BbICKA3aJ MBIC/Ib, YTO IOPUANYECKOE JINIIO IPEeICTaB-
nAeT coboll He YTO MHOE, KaK CO3[aHHbIN IIOCPEACTBOM IPOCTOil PUKINMM CYyOBeKT NpaBa,
baxTHUecKy He CylecTByollee 0Opa3oBaH1e. YCTIOBHOCTb B JaHHOM CIydYae 3aK/I04aeTcs
B TOM, YTO pedb MIET He O KOHKPeTHOI 3aKOHOJIaTeJIbHOI HOPMe, IIPaBOBOM OObIYae MIn
OOBIKHOBEHNN, a O HOKTPUHE, KOTOpas CYyI[eCTBOBAIa HAPANY C APYTUMM TeOPeTUYeCKUMU
KOHIIeTIIVISIMY, HIOA/iePXKMBAIOLIVIMY VHOU B3IVLA/, Ha IPUPOY IOPUANUECKOTO INLA (TaKMUMIL,
KaK TEOPIN «COLIMATBHBIX CBSI3eil» WM «0COO0T0 BIAA COLMATIBHOI peanbHOCTI» ). OfuH us
ITIaBHBIX co3faTeneil [epMaHCKOro rpaxkgaHckoro yaoxkenusa b. Bunmmeiin (1817-1892)° u
®.K. CaBrHBY CUUTAIIN, YTO IOPUMIECKOE JINLIO0 — ITO UCKYCCTBEHHDIIT CYOBEKT, CO3TaHHBII
3aKOHOM JIMIIB JI/Is1 YC/IOBHO HMPUBSI3KY K HEMY CyO'beKTUBHBIX IIPAB U 00513aHHOCTEIT, KOTO-
pbIe B IeICTBUTEIBHOCT MO0 MPUHAJJIEKAT €ro YYaCTHUKAM — KOHKPETHBIM (pU3NYeCKIM
nuiam, mbo o0CTaTcs 6ecCyObeKTHBIMIL.

OcHoBoit HayuHOII Teopun CaBMHBY O IOPUANYECKNX JINIAX CTa/la TeOPUA ONUIETBOpe-
HYIS MU Teopusl PUKINM, TOCTIOACTBOBaBIIas B CpeHue BeKa TPy MO epKKe KaTOMIIecKoit
nepksn. IlosgHee yyenne CaBMHbBM MOTYYM/IO B HAyKe Ha3BaHME «T€OPUs ONMUIIETBOPEHNA»,
HO 3TO Ha3BaHMe, Ha HAlll B3I/IAJ, HE COBCEM IPABUIbHOE, TaK KaK He yKa3blBaeT Ha CaMy
CYIIHOCTb TEOPUM — Ha TO, 4TO JOIyCKaeMas 3TON Teopyeil TMIHOCTb — BBIMBILIJIEHHAS, B
IeVICTBUTEIBHOCTY He CYI[eCTBYIOMasl, T.e. «QMHTUPOBAHHOE CYILECTBOY.

B ogHOM 13 HepBBIX ONpefeeHNii MOHATUA IOPUAMYIECKOTO JINIA, JaHHOM I1anoi VIHHO-
keHTreM IV B 1245 1., rOBOPUTCS, YTO I0PUAMYECKOE U0 CYIECTBYET IMILID B IOHATUY, OHO
He OJJapeHO Te/IOM, a 3HAUUT, He 00/mafaeT Boseil. VIMEHHO K 9TOMY IIOI0XKEHII0 OKOIOHAY Y-
HOTro XapakTepa oOpamaercss CaBUHBM B CBOeil Teopuu UKL YaeHue CaBMHBY COCTOSATIO

! Cm. ozip.: Tarnumos O.B. PUKIMA KaK PeryIATOp OTHOLICHNUIT B XPUCTUAHCTBE // AIMMHICTPaTUBHOE 1
MyHMULMIaabHOE mpaso. 2011. Ne 12. C. 87-91.

2 Cm.: Vcropus MONMMTUYECKNX 1 IIPABOBBIX ydeHuit: yueb. ayst Bysos / mopg pen. B.C. Hepcecsinia. M.:
Hopma-Vudpa, 1999. C. 412.

* Cm., Hattp.: Hoseopooues I1.J1. VicTopraeckast mKoma 0puctoB. M.: YHus. tunorp., 1896; Mypomuyes C.A.
O6pasoBaHue IpaBa II0 YYeHIAM HeMeLKoit opucnpyieniumn. M.: Tunorp. MamonTosa, 1886; Casunvu O.K.
Ob6s3arenbcTBeHHOE MPaBo / Tmep. Ha pyc. Pykca u Maugpo. M.: Tumnorp. A.B. Kyapssuesoit, 1876 (B mpenn-
CTIOBMY U3JI0XKeHa IofpobHas 6uorpadus CaBuubn) 1 ap.

* VicTopusa NOMMTIYeCKUX ¥ IIPaBOBLIX yueHuii. .. C. 412.

° ITogpobuee o b. Bunpmmeiine cM.: DHIUK/IONEHITIECKNT coBapb Bpoxraysa n Sdpona: brorpadun: B
12 1. T. 3/ otB. pex. B.M. Kapaes, M.M. Xutpos. M., 1993. C. 350-351.
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B c/etytonieM. IlepBoHadabHOE IOHATHE JINIIA VIV IOPUMYECKOrO CyObeKTa COBIIAfAET C I10-
HATHEM YeloBeKa: KaXX/IbIil OT/eNbHBIN Ye/IOBEK M TOTbKO OTHEeNbHBII Ye/IOBEK IIPABOCIIOCOOEH.
CaBUHBMY IPaB B TOM, YTO MOHATHE NUIIA KaK aOCTPaKIMy OT YeJIoBeKa CHavaa ObUIo mpuMe-
HEHO K HeMY KaK K KMBOMY CYILeCTBY U MO3/IHEE PACIIPOCTPaHUIOCh Ha IpyTHe OpUAMYeCcKe
cy6bexThl. JIumb 6/1arofaps NpaBy HOHATYE TULIA MOXKET UCIIBITATDh ABOAKYI0 MOIMU(UKALIIO,
OTPaHMYUTEIbHYIO U PACIIPOCTPAHNUTEIBHYIO: BO-IIEPBBIX, MHOIMM JIIOfIIM MOXKET OBbITb BIIOI-
He VI OTYACTH OTKA3aHO B IIPABOCIOCOOHOCTI; BO-BTOPBIX, IPABOCIIOCOOHOCTD MOXKET OBITH
[IEPEHOCMa Ha HEYTO TaKOE, YTO He eCTh OT/JEbHBII YETIOBEK, C/IENOBATENbHO, ICKYCCTBEHHBIM
06pazoM MOXeT ObITb CO3[jAHO IopuaIdecKoe nuio. KOpugndeckoe M0 — 3TO UCKYCCTBEH-
HBIII, PUKTVMBHBII CYOBEKT, ZOMYCKAeMbIT TOTIBKO /I IOPUANYSCKUX Lie/leil, U MCKYCCTBeHHAs
CIIOCOGHOCTD TOTO CYOBEKTa PacCIpOCTPAHACTCA TOMBKO Ha OTHOIIEHMA JacTHOTO npaBa. Kak
npocTast GUKINA, IOPUANIECKOe U0 He MOXKET MIMETb CO3HAHMS U BOMY 1, CIIEIOBATEIbHO,
HeJeeCrocobHO; 9TOT HETOCTATOK AeeCOCOOHOCTH BOCIIOMHSETCS IIPEICTABUTENBCTBOM, KAaK
IIpY OIIeKe ¥ MIOTIeYNTETbCTBE HaJl MAalToNeTHUMM 1 6e3yMHbIMI. CaBMHBM MOJIATaJl, YTO KaX/0e
OT/Ie/IbHOE I0PU/IYECKOe TUIIO JODKHO HOTy4aTh CBOE OBITHE OT TOCY/[APCTBEHHOI BIIACTH, OT-
CTanBasi TAKMM 06Pa3oM paspelnTeTbHbII HOPSOK 00pa30OBAHNS IOPU/AVIECKIX JIHIL.

Haspanne «opupmyeckoe mio» CaBUHbY NPENNIOYNTAET BCEM APYTUM Ha3BaHUAM, paHee
YHOTPeO/IABIUIMMCS, B 0OCOOEHHOCTI HA3BAHUIO «MOPAJIbHOE JINII0»°, KOTOPOE HEPENKO UCIIONb-
30Ba/IOCH B OTHOIIEHNY AAHHOTO CyObekTa. HecMOTpst Ha TO 4TO BCsIKOE BOOOIIIE IOPU/NTIECKOe
JIMI0 €CTh HEYTO MCKYCCTBeHHOe, CaBMHDM pasnn4aeT MEX/Ly HUMM TaKMe, KOTOPBIM HY>KHO
HPUIICATh €CTeCTBEHHBIE VTN HeOOXOAMMbIe CYI[eCTBOBAHNs (HAIIpyMep, OOIINHBI), U TAKHe,
CYILIeCTBOBaHME KOTOPBIX eCTb YICKYCCTBEHHOE ¥ IIPOU3BO/IbHOE (MHCTUTYTHI U BOJIbHBIE CO-
103bI). 3aTeM, CMOTPs IO TOMY, OO/TaJIAI0T JIY IOPUANYECKUe MUIIA BYAUMBIMU TPOSBICHUAMN
WIM MMEIOT UJjea/IbHOE CYIIeCTBOBAHMe, OCHOBbIBAIOIIleeCst Ha OO1Ielt, JOCTUraeMOI VIMI Lie/H,
CaByHDBM pa3myaeT KOPIOPALMU ¥ MHCTUTYTBI, XOTA 1 JOITyCKaeT BO3MOYKHOCTD IIepexofia Ofi-
HOTO0 BUJA FOPUMYECKIX JINIL B Apyroii. Hakowel, mocieqHee pasmiine MeX/y 0pUIYeCKIMA
JIUIIAMU YCTaHAB/IMBAETCA TEM, MMEIOT /I OHM Pa3BUTOE U CTIOKHOE YCTPOJCTBO MM CKYJTHOE I
npocToe. OfHaKO BHE 3TUX IPOTUBOIIONIOKHOCTe! CaBMHBY CTABUT BeTI4alilee v BasKHelIee
U3 BCEX IOPUANYECKIX /NI — (UCK, T.e. CAMO FOCYAAPCTBO, MBICTIIMOE KaK CyObeKT YaCTHOIpa-
BOBBIX OTHOIIEHMIA, HO He B CMbIC/IE KOPITOpALUy BCEX TPAXKIaH TOCYlapCTBa.

B cBoeit Teopynt ¢puknmit CaBMHBM 0Opalajcsa K NOMIOXKEHVAM, BBIIBUHYTHIM JIHHOKeH-
tieM IV 1 MMeBIIMM OKONOHAY4HbIN XapakTep. Kpome Toro, CaBuHbM IpeACTaBIAN Cyll-
HOCTb IOPU/MYECKOTO JINLA B OJIMI[eTBOPEHUN IMyTeM GUKLIUYN 1 060CHOBBIBAJI CBOII B3IJLAL,
Ha MCTOYHMKAaX PMMCKOTro mpasa. IIpexxme Bcero oH paccMaTpmBan BOIPOC, YTO NEPBOHA-
Ja/IbHO ABMJIOCH MaTepManoM /A IPUAMYECKOro NMuIla B puMcKoM npase. Ha aTy mpobnemy
CYLeCTBOBA/IN PasHble MHEHVA: OJHMU YTBEp>KIa/M, YTO FoCyfapcTBo (civitas romana) ecTh
[peBHETIIINIT V1 IIEPBOHAYA/IBHBII I0PUANIECKIIT CYO'bEKT, 110 IIPUMepPy KOTOpPOro ob6pasosa-
JINCB BCe APYTHE COI3HbIe popMaIy KaK I0pUAdecKye IUIa; APYTYe YTBePXK/a, 4To 1o-
HSATIE IOPUAMYIECKOTO INIA KaK Cy6beKTa IpaXaHCKIUX IIPAB, PAaBHOIIPABHOTO C (PU3MYECKN-
M JIMLIAMH, PAa3BIJIOCh B IIPMMEHEHNUN K MYHUI[UIINSM, A C IIOCTIEFHUX ObIIO IIepeHeCceHo Ha
BCe IpyTMe KOPIOpaluy U, HaKOHell, Ha CaMo TOCYAapCTBO’.

IOpunnyeckoe onuileTBOpeHue, T.e. IPMpaBHMBAHME COM03a /IOfEHl K YaCTHOMY JIMIY B
cdepe rpaXIaHCKOro 060pOTa, HAIIIO CBOE IIPUMEHEHNE MIPeXKie BCEro K 3aBUCUMBIM 001N -
HaM (MyHMIIUIINAM), <160, — ropopuT CaBMHBY, — 3TI NOCEIHNE, TIOTOOHO eCTeCTBEHHBIM
JIMIAM, UME/IN TOTPeOHOCTD B UMYIIECTBE M CIy4ail K ero MpuobpeTeHnIo, a C APYToit CTOpo-
HBI, COCTOS/IN B TAKOJ 3aBUCUMOCTH, B CMJIy KOTOPOJ OHM MOI/IM OBbITD IIPUBJICYEHBI K CYAY. ..

¢ Cm.: Hlepuenesuy I.P. Kypc rpaxpanckoro npasa (1o 13z, 1907 r.). Tyma: Arorpad, 2001. C. 115-116.
7 Cm.: Mypomuyes C.A. Ipaxxganckoe npaso JIpesuero Puma. CII6.: 6/u, 1883. C. 610, 645-646.
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He pUMCKas pecnyOnuKa U He ee MMYIIeCTBO IOCTY>KIIN IIePBBIM IIOBOJOM K IIPU3HAHUIO
IOPUVYECKON IMYHOCTY U K PasBUTHIO ee TIpaBa; HO YCTAHOBIEHHOE Pafii MIOABIACTHBIX TO-
POJIOB TIOHSATIE IOPUAMIECKOTO INI[A CTAJIO IIPUMEHATHCS U B TAKUX CTyYasX, /IS KOTOPBIX
OHO, IIOXKAaTYJi, He ObITIO 306peTeHO»®.

PaccmarpuBas MOHATHE OPUANIECKNX JIUIL IO PUMCKOMY IIPaBy, HEOOXO[UMO 3aTPOHYTh
ele OJVH CIOPHbBI BOIPOC OTHOCUTENBHO CYLJHOCTHU JIEKAYero HaclencTBa. B mpeBHeri-
1IeM PMMCKOM IIpaBe MPaBOBOe IOJIOXKEeHNE JIe)Kayero Hac/eCcTBa MOHMMAIOCh OYeHb MPH-
MUTUBHO: HENIPUHATOE HACIENCTBEHHOE MMYILECTBO PAacCMaTpUBANOCh KaK OecxossilHoe.
B k/maccuueckoM pMMCKOM IIpaBe jIeXadee HAaCTIeACTBO IepecTao ObITh 6eCX03sHbIM UMY-
I[eCTBOM — {0 MIPUHSITIUS HACEFHNKOM 3TO MMYIIECTBO KAK ObI YMCIMIOCH 32 YMEPLINM’.
TpymHO oTpuuarh, 4TO KIaccudecKkas OPUCIPYAEHLMA PV OMLIETBOPEHNM JIeXKadero Ha-
cnencTBa mprberana K moMoy GUKINL, T.e. IUI0, He CYLIeCTBYIOIee B [eiCTBUTENbHOCTIL,
MBIC/T/IOCH KaK CYIIECTBYIOIIee, IprdeM OOMBIIMHCTBO CPeHEBEKOBBIX I0PUCTOB IIPM3HABA-
TN IOPUAMYECKYIO TMYHOCTD JIeXKadero HacaencTsa (Hanpumep, baprono ga Caccodepparo).
CaBMHBYM OTKA3bIBAI B IMYHOCTH JIeXKaueMy HAaCTIeCTBY, HAXOM, YTO, XOTS PUMJ/IIHE Impube-
rajm K (pUKIUY IPOJO/DKEHN IMYHOCTY YMEPIIETO Hac/IefOaTe/A I B TOM CMBIC/IE CPaBHM-
BaJI JIe)Kadee HAC/IeNCTBO C IOPUNYeCKUMM IMIIaMI KaK (pUKTUBHBIMU.

Teopust onuieTBopeHns 6bIIa BOCIIPUHATA 3aKOHOAATEIBCTBOM U B TO XK€ BpeMsI TOABEP-
IJIaChb KPUTHUKE CO CTOPOHBI I0prcToB. Kputnkyemas reopusa UKLl TeM He MeHee IIOpOayIa
PAn APYTUX JOKTPUH, TaK MM MHa4e MCIOMb3YIOWMX /11 OOBACHEHMA IOHATHUSA I0pUde-
CKOTO /INIIa JaHHYI0 Kareropnio. K ux 4mciy oTHOCHTCA Mpesl ONMULeTBOPEHMS MMYIeCTBa
(K. benay), cyTb KOTOPOJI 3aK/II04aeTCs B TOM, YTO VIMYIIECTBO, CIy>Kalllee OIpefe/IeHHOM
Lje/I, /1A TIOMIb3bI JIIOfielt, UTPaeT MOCPefCTBOM e CTBIIL IIpefcTaBuTeNneit poib muia. CooT-
BETCTBEHHO, K 9TOI TEOPUM IIPUMEHMMA Ta JKe KPUTHUKA, YTO M K OCHOBHOI TeOPUM (PUKIIMIL.

Hexoropble yueHble Py NCCIEROBAHNIL JAHHOI IPOO/IEMBI IIPEJIAraloT 06XOAUTHCS 6e3 o-
HATUA MU, cyobekra (A. bpunn u fp.)"°. EcTb mpaBa, OTHOCAIMECS K Lie/l; CYObeKTaMI IIpaBa
MOTYT OBITH )KMBOTHBIE (HAIIpUMep, IIpyM HacmenoBauun). IOpupdeckoe Mo, ¢ TOYKM 3peHNMs
9TUX yYeHBIX, €CTb [JIALIeecs COCTOAHIE YIIPaBJIeHN MMYILECTBOM, OT/AE/ICHHBIM OT BCEX IPYTUX
uMmyiecTB. Kputika faHHON Teopuy CBOAMUTCS K TOMY, YTO CYOBEKTMBHOE IIPABO HEBOSMOYKHO
6e3 cyObeKTa, KOTOPBIM MOXKET OBITh TOBKO Ye/IoBeK, MO0 0ObEeKTUBHOE IIPABO PEryInpyeT OT-
HOIIIEHVIA M)XK JIIOfIbMI, @ He OTHOLIECHII MEXK/Ty He-/IIOAbMIL M/IV MeXK/TY JIALIAMI J He-JIUIIaMIL.
Kpowme Toro, mpencraButeny 3TOI TeOpuu Takke He 00XORATCs 6e3 puMeHeHNs (UKLl

HekotopsimMiy yueHbIMU TPO6TEMa IOPUANIECKOTO IMIA Pelranach IIyTeM OTPUIL[AHMNs ca-
Moro opupndeckoro muia. Hanpumep, P. Viepunr u ero nocnenosarenu (B Poccun, B 4acTHO-
¢, H.M. KopkyHoB)'!, NCXOZsI M3 TOTO, YTO HOCKUTENEM IIpaBa MOXKET OBITb TONBKO 4e/I0BeK,
IIO71aTasIy, YTO IPUANIECKOe MU0 — 9TO He 6oree 4eM CIOCO0 CYIeCTBOBAHMS IIPaBOBBIX
OTHOIICHNUII JINII, BXOJAIIVX B €ro COCTaB (fecTMHATOpoB mpasa). B orser E.H. Tpy6enkoit
PE30HHO BO3pa)Kal, YTO B 4MC/Ie IOPUANYECKUX JIAL] €CTh TaKye, KOTOpble CYIIeCTBYIOT He-
3aBMCKMMO OT BOJIN JINI], BXOAAIIMX B MX cocTaB. Kpome TOro, WieHb IOPUANIECKOTO JIUIA
IIOCTOSTHHO MEHAIOTCSH, a €T0 CYTh ocTaeTcs. [laxe ecu ObI Bce HaIMYHbIE WICHBI 9TOTO JIMIIA
yMepiy, I0pUMYecKoe JIUL0 CYILIeCTBOBAJIO ObI M COXPAHIO CBOM IpaBa'?,

8 Cysopos H.C. O6 ropuamyuecKyx IMIax 1o puMckoMy mpasy (mo u3g. 1892 u 1900 r.). M.: CraryT, 2000.
C. 40-41.

° Cm.: Tam xe. C. 235.
' Cm.: Iepeazen J1.JI. Pazsurue yyenus o ropuandeckom e, CII6., 1888. C. 54.

' Cm.: Mepune P. YOpupmdeckas texunka. CII6.: 6/u, 1905; Kopkynos H.M. Jlexuyu 1o ob1iiet Teopun
npasa. CII6., 1914.

12 Cwm. mozp.: Tpy6euyxoti E.H. Duiuxnonenns mpasa. CII6., 1998.
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Ocoboe MecTo B JOKTPMHAX IOPUAUYECKOTO JIMIIA 3aHUMAET KOHIENIMA ero CyIIecT-
BOBaHIAI KaK PeaybHOro CyO'beKTa peaTbHbIX 00I[eCTBEHHBIX OTHOIIeHUIT. OCHOBaTeNb Opra-
HIYecKol Teopyn ropupmdeckoro mua O. [Mpke yTBep)Kma, YTo I0pUANIECKOe TNI0 — 3TO
0CO6BIIT TeNeCHO-TYXOBHBII OPraHM3M, COI03HasA MMYHOCTD. CyIecTByeT OTHO I0pUAIIecKoe
1je710e, KOJUIeKTUBHOCTD, OPIAaHM30BaHHAA, MbIC/IAIIAA U JKeJIAoIIasA Yepe3 CBOU OpraHblL. YKa-
3aHHas1 Teopysl ObUIA TOABEPTHYTA KPUTHUKe. Ee ONMOHeHTHI BBIABUTA/IN Pas/IMIHble 00BM-
HeHMs1, HallpYMep, YTO 9Ta Teopys BMecTo Teopyn ¢ukuny CaBUHBYU CTaBUT «[IPYTYIO, €llje
6oJIee MCKYCCTBEHHYIO U OTHAIOLIYIO CPEIHEBEKOBOI CXOMACTUKOI (PUKIINIO PealbHOrO Cy-
IIeCTBOBAHNA T€X CAMbBIX COBOKYIIHBIX JINI] VI MMYIECTB, B KOTOPBIX eAMHCTBO BOIM BO MHO-
TMX eCTb He YTO VHO€, YeM CyMMa e[MHIYHbIX BO/Ib». DbIIM OOBMHEHMS 1 B «OMOIOTM3ALINN
I0PUANYECKOTO IALIa» ",

Cwua teoprut CaBUHBY COCTONT B €T0 YMCTO HAYYHBIX pabOTAX, OTINIAIOIINXCS HEOODIK-
HOBEHHOJI ACHOCTDBIO M3JIOXKEHMsI, OOraTCTBOM MaTepyanoB U 3HAHWII, 3aKOHYEHHOCTBIO U
IIOJTHOTOJ YaCTHBIX BBIBONOB. Bemmuaitmiasa sacnyra CaBMHDM C HO3MLMIT HACTOSAILIETO MC-
CJIE[IOBAHVISI COCTONUT B TOM, YTO OH BIepBble COPMYIMPOBAN I HAYYHO 0OOCHOBAJI TEOPUIO
IOPUANYECKON PUKIMM U YTBEPAVII ee TPUMEHUTENBHO K IPaXXJaHCKOMY IpaBy. [Ipudnna, mo
KOTOPOII TOPKECTBO 3TOJ MIEH B IOPUCHPYHEHIINY COeNMHIIOCH ¢ MMeHeM CaBJHBY, 3aK/II0-
YaeTCs B TOM, YTO OH BOCIIOTIb30BAJICA €10 /I Pa3pelleHlsI BaKHOTO IPAKTUIECKOr0 BOIPO-
ca CBOEro BpeMeHU ¥ TaKMM 00pasoM peann3oBas YKa3aHHYIO UJel0, HAI/IAHO TI0Kas3aB ee
1eHHOCTb. [To muennio C.A. MypomMiieBa, crTopoHHIUKa Teopuy CaBUHBY, «BCe COBEPIIEHHOE
IOPYICIIPY/IeHIIUEN [TOC/Ie TO/TYKa, COOOIIeHHOro el CaBUHbBY, eCTh He O0o/lee KaK Ja/lbHeiilee
PasBUTME OCHOBHBIX, PYKOBOZSALIX UM upeii»'!. Hecmy4ailHo KpynHeimmii pycckuit mpaBo-
Bex IL.VI. Hosropogues otmeuar, yto @. K. don CaBuHbM 1O CIIPaBEINBOCTI CUUTAETCS
HaybosIee APKUM IIpefiCTaBUTeNIeM NCTOPIYeCKOl! IKo/bl pasa’. Ha cospanme Teopun duk-
VIV OKa3a/u BAUAHMe B3I/IAAbI CaBUHBM Ha IpaBo B 1enoM'S. B yacTHoCTH, ero Tpypb! («Cu-
CTeMa COBPEMEHHOTO PUMCKOTO IpaBa», «O6s3aTenbCcTBEHHOE IPaBoy», «[IpaBo BrageHus»,
«O mpr3HaHMM HAIlleTO BPEMeHN K 3aKOHOIATeNIbCTBY Y IIPaBOBEIeHIIO» ) CTAJIV OCHOBOIL /I
PasBUTHUA MCTOPUYECKOI LIKOJIBI ITPABa.

Kateropus mopupudeckoro amnia O6b1a BBefjeHa B HAYYHBII M IPAKTUIECKUIT 060pOT Aist
TOTO, YTOOBI, BO-TIEPBBIX, IOAYEPKHYTh IMIHBII XapaKTep 00pa3oBaHIsI, KOTOPOe He sIBIIsI-
eTCsS 4elIOBEYeCKVM MHJVIBUIOM; BO-BTOPBIX, OTTEHUTb OCOOEHHOCTM IOPUAMYECKON Tmd-
HOCTH KOJUIEKTMBHOTO 06pasoBaHus (Co03a) 0 CPAaBHEHNIO C APYTUM CYO'bEKTOM IpaBa —
YelI0BeYeCKOl TMIHOCThI0. PeanbHO B CYIIHOCTHOI OCHOBE IOPUANYECKOTO JINIIA JIeKAT He
(UKTUBHBIE, @ HACTOSAIIVE, ICTVHHbIE OTPEOHOCTI MIofIell, HO CYO'beKThI, KOTOPBIM JAI0TCS
IIpaBa JI/II OXPaHBI 3TUX MHTEPECOB, — CYILIeCTBA HepeabHble. DTO MCKYCCTBEHHO CO3[JaH-
HBbIe CaMOIl )KM3HBIO WV 3aKOHOAATe/IeM CyObeKThI. [laXke KPaTKuil aHa/IN3 CYILIeCTBYIOMIINX
KOHIIETILUIT F0PUYEeCKOTO TUIIA IPUBOJUT K BBIBOZY O TOM, GOJIBIIMHCTBO U3 HUX Pa3BUBa-
eT Teopuio ¢uknuit. bomee Toro, mpepcraBuTeny 06011 (Faske MPOTUBOIOIOKHOIT) TEOPUN
TaKKe He 006x0fsTCs1 Oe3 mpumMeHeHyst pukimit. [TogBeprinasicst BIVSTHUIO APYTUX KOHI[EIIIIIT
U HEeCKO/bKO M3MeHeHHas, JaHHasA Teopus IPOJIOKaeT UCIONIb30BaThCA 3aKOHO/ATeNIeM.

Kak moxaspIBaeT IpaKTUKa, TEOPV: OPUANIECKOTrO /INIa IIPOfIO/KAeT PA3BUBATHCA IO
B/IVSTHVEM TTOTPEOHOCTeIT 00I[ecTBa B PEryIMPOBAHNY PA3INYIHOTO POfia OTHOLIEHMIL. B mo-
CIefiHee BpeMs YacTO BO3HUMKAET BOIPOC 00 OIpefe/ieH!) HAIMOHATbHOCTHU 0PUANIECcKO-
O JIMIA, YTO AB/IAETCA BaKHBIM C IIO3UIMIT KaK HAI[VIOHAJBbHOTO, TaK U MEXIYHAPOTHOIO

13 Cm.: [paskpanckoe mmpaBo: B 2 T.: yueb. / mox per. E.A. Cyxanosa. M.: Hopma-Judpa, 1993. T. 1. C. 335.
" Mypomuyes C.A. Odepkn ob1eit Teopun rpaXkgaHcKoro mpasa. M.: 6/u, 1877. 4. 1. C. 207.
1> Cm.: Hoseopooues I1.V1. Vicropudeckast mmkoya ropucros. CII6.: Jlans, 1999. C. 7.

16 Cm.: Tam xe. C. 73-85; VIcTopys MOMMTUYECKMX M TPABOBBIX yueHuit... C. 351-355.
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npaBa'’. [TpumeHeHNe GUKIVM KaK I0PUANKO-TEXHIYECKOTO IIpMeMa M03BOJIACeT IIPaBy OCy-
MeCTBIATh QYHKIMIO 9 PeKTUBHOTO PETyIATOpa 00IeCTBEHHBIX OTHOIIeHMI. CyIecTByI0-
Iye B COBPEMEeHHO JOKTPMHE YeThIpe OCHOBOIIOIATAIOMIMX IIPM3HAKa I0PUANYECKOrO JINIA,
Ka)XX/IBIII 13 KOTOPBIX HEOOXOIMM, a BCe B COBOKYIIHOCTY — JOCTATOYHBI, YTOOBI OpraHn3a-
IV MOT7Ia OBITH ITPU3HaHA CyO'beKTOM IIpaBa (OpraHM3alMOHHOE eIMHCTBO, Hamde 060co-
6/1eHHOTO VIMYIL[eCTBA, CAMOCTOATE/IbHAS MMYII[eCTBEHHASI OTBETCTBEHHOCTD, BBICTYIUICHIE B
TPaXXJAHCKOM 060pOTe OT CBOETO NMEHM), COOTBETCTBYIOT T€OPUI (PUKITIIL.

I'maBa ncTopmyeckoit mKonbl npasa HeMelkuit opuct ®.K. CaBuHbBY OCTaBU/I 3aMETHBIN
clefl B pasBUTUM ITpaBoBoii Teopun. Hayunoe Hacnenue uctunHoro yyenoro ®.K. CaBunbn
II03BOJIACT COBPEMEHHBIM TEOPeTUKAM U IPAKTVKAM YBUJIETb IIOMIOXWUTEIbHOE BIMAHNUE Te-
opuu QUKIMIT KaK Ha PasBUTIE 3aKOHOJATENIbCTBA, KaUeCTBO CyAeOHON MPaKTUKM, TaK U Ha
pasBUTHE IOPUANIECKOTO 0OPAa30BAHNS, @ TAK)XE OLIYTUTD OOJIBIIYIO POJIb, MHOTOTPAaHHOCTD
U HeOOXOAMMOCTDb (peHOMeHa GMKIINU B TEOPUH IIPaBa.

ITonaTue GuKIMM MO Teopuy repMaHuCcTOB. CyILIeCTBYA M Pa3BUBasACh B TedeHMe He-
CKOJIBKUX CTOJIETHII, Teopusi (pUKIMIT MPaKTUIeCKN He HMofBepranach kpuruke. OXHAKO €O
BTOpPOII 07I0BUHBI XIX B. OT/ie/IbHBIC YYeHBbIE BBICKA3bIBA/IICh IIPOTUB ITOM TEOPNH, UCXO-
IA TIPY 3TOM M3 PasIUYHbIX HpyHIUIOB. [lepsbiMu BoicTymumu repmanuctsl (K. besenep,
V. Bnynwin). Ha ocHOBe n3y4eHus rTepMaHCKOTO TIpaBa OHM IIPUIUIN K YOXKIEHMIO, 4TO KOP-
nopanusA He MOXeT OBITh GVIKTVMBHBIM JIMILIOM, TaK KaK OHA eCTb HeJICTBUTEIbHOE, pealbHOe,
JKMBOE JINIIO, A He MCKYCCTBEHHBII MIPOAYKT MbIIUIEHNA. [epMaHNCTBI CYMTaIN, YTO HEIb3S
IIPOM3BOJILHO OTPAHNYNBATD CYIIECTBOBAHNUE KOPIOPALNU 06/IACTBIO TONBKO YaCTHOTO TIpa-
Ba, 10O HEKOTOpbIe BUIBI KOPIIOpALMil MOIYT IPUHMMATD y4acTye B ITyOIMYHOI SKM3HU C
CaMOCTOATeIbHBIMYU ITPABAMMI.

OpnHako MPOTHUB 3TOI TeOpUH OBITIO MHOTO BO3pakKeHMiT. [epMaHICTBI, OCHOBBIBAsICh Ha
HeMeI[KOM HallMOHa/IbHOM IIpaBe, YTBeP>KIaIi, YTO I0pUANIECKOe INI0 — 9TO BOBCe He PUK-
VIS, a JeVICTBUTENbHBII, PeaTbHO CYIIeCTBYIOMNI CyOBEKT paBa, KakK 1 (pr3ndeckoe NuIo,
a He TONbKO yHonobisiemblit emy. HekoTopble mocefoBaTtenn aTO TeOpUU IMPUSHABAIN 32
IOpUVYeCKIMI JINIIAMI TaKOe JKe pea/IbHOe CyIIeCTBOBaHue, KaK 1 3a ¢pusmdecKkumu's.

Hanbonee koppeKTHOIT IpefcTaBAeTcs Teopus, Buepsble B XIX cToneTun BbIABUHYTAA
Besenmepom u monyunBInas ganpHelillee pasBuTue aBHbIM obpasom B Tpypax O. mpke; us
9UCIa POMAHNUCTOB K Heil puMkHyn ®. Perenpc6eprep”. CormacHo 9Toil Teopun ommbxa
OCTaJ/IbHbIX MCCTIOBAHMIT I PUMCKMX IOPUCTOB COCTOUT B TOM, YTO OHM CUMTAIOT BO3MOXK-
HBIMU CyOBEKTaMIt IIPAB TONIBKO OT/EIbHBIX JTIOJIElT; TI09TOMY OHM JIO/DKHBI IIpuberaTb min
K HIYEro He 00bsCHsIOmel (UK, MM K MPU3HAHMIO 0eCCYOBEKTHBIX IIPAB BO BCEX TeX
CIy4asx, KOITia IpaBa IMIPMHAJJIEKAT He OT/Ie/IbHBIM TIOAM. MeXX/ly TeM MX OCHOBHAs IOCBI/I-
Ka He BepHa. CyObeKTOM IpaBa Kak cepbl MOTYIeCTBA, IpeJHA3HAYeHHOI 0becrednBaTh
YIOBIETBOPEHNE YeTOBEYeCKIX MHTEPEeCOB, MOXKeT ObITb, KOHEYHO, TOIBKO CYIIECTBO, CIIO-
coOHOe MMeTb BOJIIO U pasjeNnATh YeloBedeckue MHTepeckl. Ho TakuM cylecTBOM ABIAeTCA
He TO/IbKO OTJE/IbHBII YesloBeK. B 0b61iecTBe ¢ pasBUTUEM KY/IBTYPbI BOSHUKAIOT 0COObIE CO-
YUanvHole OpeaHu3mMpl. TU OPTAHMU3MBI TaK XKe IIPECIENYIOT YeNTOBEYECKMeE ye/iu U Pa3fIeIA0T
Je/IoBeYeCKIe UHmepecyl, Kak OTfe/IbHble Mo, VIX oT/Imune OT IOCIeHNUX CBOAUTCA K TOMY,
4TO JOCTVKEHUeE Iiejiell, KOTOpbIe OHM IIPeC/Iefy0T, U YOBIeTBOPEHNe MHTePeCOB, KOTOPbIM
OHI CJTY>KAT, AB/ISIOTCS OOBIYHO HEMOCUIBHBIMU I HETOCTYDKMMBIMIL HE TO/IBKO JJISI OTHENb-

7 Cm. moap.: Monacmoipckas FO.V. 3naueHue KpUTepysi KOHTPOJISA IIPY OIpefe/IeHNI HAIVIOHAIbHOCTU
opuayeckoro muua // KypHan poccuiickoro npasa. 2011. Ne 4. C. 114-121.

'8 Cm.: Asopckas FO.B. 1Opuandeckue nuia: 3aKOHOATeNbHbIE HOBAIIMN TEOPUN U CYeOHOI TPaKTUKA B
coBpemenHoit Poccun // Poccuiickuit cyaba. 2010. Ne 3. C. 2.
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HOTO 4e/I0BEKa, HO JjaKe [JIA IPYIIIbI KOHKPe THBIX JIUII, CYIeCTBOBaHIe KOTOPOI 3aBUCUT OT
CMEHBI ee WIEHOB, ¥ WIEHDbI KOTOPOIl ABJIAIOTCA COOCTBEHHMKAMY MMYIIECTBA, CTyXKallero
IUTS JOCTYDKEHVS eI

C [pyroit CTOPOHBI, 9TU OT/e/IbHble OPTaHM3MBI, KaK JM OTHE/IbHbIE JIUIIA, VMEIOT C6010
cobcmeenyto 6omo. OT OTHENbHBIX TIOAEI OHM OTIMYAIOTCSA TeM, YTO OpPraHaMI, BHIPabaThI-
BAIOIVIMI BOJIIO COLMA/IBHOTO OPraHM3Ma, SBJISAIOTCS OTAeNbHbIe moan. HecMoTps Ha 91O,
001I1ast BOJIsSI COLMATBbHOTO OPraHM3Ma eCTh HEYTO OT/IMYHOE OT BOJIM OT/E/IbHBIX JINLI, BXO-
IAMINX B COCTAaB COLMATbHOTO opranyuaMa. OHNM C/IOBOM, STV OPIaHM3MBI TaK JKe PeaTbHO
CYIIECTBYIOT, KaK 1 OTAe/IbHbIe Mofy. OHM HeyTOBUMBI [/Isl BHEIIHNX IyBCTB, HO 3TO He CIIy-
JKUT I0Ka3aTelIbCTBOM, YTO OHM TOJIBKO (PMKLIMYU M peaibHO He CYIIECTBYIOT: CYLeCTBYeT He
TOJIBKO TO, YTO JOCTYITHO BHELTHUM YyBCTBaM>.

VI3BecTHBIIT 3HATOK MCTOPUH U TUTEPATYPHI 0 opuandecknx mumax O. [mpke (1841-1921),
TepPMaHIUCT J B 9TOM Ka4eCTBe — IIPOTMBHUK Teopuy (GUKIVIN, IPUIIENT B CBOUX U3bICKAHUAX
0 CyIecTBe IPUAMYECKNX JIIIT IO PUMCKOMY IIPaBy K BBIBOZY, YTO PUMCKAs I0PUCHPYACHIINA
3HaJIa MOHSATHE JIMI[A TONbKO KaK JIMIja MHAMBIUAYATbHOTO, C/IEJOBATENbHO, TOIBKO B 06/1acTH
jus privata; BCsiKue 5ke COI03HbIe 06pasoBaHmsI BKI04YasIOo jus publicum. Jlyist Toro 4To6s! ce-
JIaTh BO3MO>KHBIM /IS HUX TPOKTAHCKIIT 060POT € €ro IMBUIBHBIMM, /I YaCTHBIX UL GOp-
MaMI, PUMCKast IOPUCIPYAEHINs JO/DKHA Obl/Ia HEMUHYEMO IIPUIITH K PUKINUM, T.e. K BO3-
3PEHIIO, YTO Ha CAMOM JieJie A€IICTBUTEIBHOTO, PEaIBHOTO JINIA KaK CyO'beKTa IPasKIAHCKOTO
IIpaBa B 3TUX COIO3HBIX 00PAa30BAHMAX HET U YTO ITO JIMI[O UCKYCCTBEHHO CO3/JAETCS ITyTeM
GbUKIMY, TPUAYMBIBAETCS, MBICIUTCS WINM TIPECTAaB/IsAETCS, C/IefOBATENIbHO, CYI[ECTBYeT
TOJIPKO B MBIIUICHNY, @ He B pealbHOM Mupe. Takum 06pa3oM, B pMMCKOM IIpaBe PAROM C
Ie/ICTBUTEIbHBIM JTUIIOM HOSBIIOCH PUHIVPOBAHHOE, KOTOPOE BeJIeHMEM TOCYIapCTBa CO3-
[aeTCsl M3 HUYETO U B CUTY TAKOTO JKe BeJIEHMsI MOXKET IPeBPATUThCA B HUYTO; HAZIETIsIETCS
IIPAaBOCIIOCOOHOCTBIO B 00/1aCTY MMYIIECTBEHHOTO IIPaBa M PasHOOOPA3HBIMIL IPUBUIEIVIs-
M1, HO OCTaeTCsl HeCOCOOHBIM K BOJIE U JiefiCTBOBaHUIO™ . XOTA PMMCKOe ITPaBO He CTaBUJIO
LIe/IbI0 MCIO/Ib30BaHMe QUKINIT /11 KOHCTPYMPOBAHMSA I0PUANIECKOTO INIia, 6o/ee TOro, B
JIATMHCKOM SI3BIKe fJayKe He ObIIO TepMIHA A5t ero o603HaveHus (IIpyu paspaboTaHHOI CyI-
HOCTH), HO 3apOJBIII Teopyy (PUKINM MO>KHO HaOMIONATD yKe B TOT IIEPHUO,.

Xorenoch 661 OTMETUTD BbICKasbiBaHMe V.A. MaHbKOBCKOTO, M3y4YaBILIETO B3I/IALbI Tep-
MAaHICTOB Ha TEOPUIO IOPUANIECKUX JIVUI] U Ce/IaBIIero BEIBOJ, YTO TeOpusi PUKIyM Haubo-
nee ybenyTenbHa. B CBA3Y ¢ 3TUM /IS YACHEHNUSA CYLIHOCTY KaTETOPUM <IOPUANYECKOE TINI0»,
IPUYNH, BBI3BABIINX ee IIOsIB/IeHNe B IIPaBe, a TAK)Ke HeOOXOAMMOCTI IPYMEHEHVsI JaHHOII
KaTeTOpMI B COBPEMEHHBIX YC/IOBUAX XO3AICTBOBAHMA CIeAyeT OMMPAThCs VIMEHHO Ha Teo-
puu GUKIVN, UCXOAUTD U3 TOTO, YTO IOPUAMYECKOe JINIIO0 KaK 00beKT MaTepuaabHOTO MIpa
He CYILIeCTBYeT U AB/IACTCS MCKYCCTBEHHBIM (MjeabHbIM) CyOBEKTOM IIPaBa, BOIUIOLEHHBIM
B IIPaBOBBIX HOPMaX, T.€. BBI3BAHO K KM3HY IPY IOMOIIY IIPMEMOB I0PUYeCKON TeXHIKI .,

Bsrmappr pomanucToB Ha ¢ukiuio. Been 3a repMaHMcTaMy BBICTYNIUIN IPyTHUe TIPO-
TUBHUKM TEOPUHU OJIUL[ETBOPEHNs, OTIIPABHON TOYKON [/IsI KOTOPBIX MOCTY>KUI IPUHIINI,
YTO €C/IN B IOPUAMIECKIX IUIIAX PEAIbHOTO CyO'beKTa HeT, TO ero He HY>KHO U IPY/YMBIBATh,
160 U QUKIVA He MOXKET CO3JaThb JIUIIO TaM, Ifie ero HeT Ha caMoM Jiene. 3HaueHMe QUKIIit
611710 ¢ 0COOeHHOI0 06CcTOATENPHOCTBIO paccMoTpeHo I. [lemermycom. ITo ero MHeHUIO, PUK-
LVIsI — 3TO TOJIBKO OPYAUe IOPUAMIECKOI TePMIHOIOTUN 1 IIPEACTABIISIET COOOI0 INIIb 0CO-

% Cm.: Xsocmos B.M. Cucrema pumckoro npasa: yue6. M.: Crapk, 1996. C. 119.

21 O6 opranmyeckoi Teopun pumrdeckoro mna O. Tupke cm.: Mosonun B.I1. CoBpeMeHHasA JOKTPUHA U
rpaXXAaHCKOe 3aKOHOfaTenbcTBO. M.: FOctunuudopm, 2008.

> Cm.: Manvkosckuti V.A. Teopuy CymHOCTM I0PUANYECKOTO JINIA: UCTOPKSA PA3BUTUA ¥ COBPEMEHHBIE
Hay4HbIe HOAX0Ab! // Poccuitckuit ;opupmdeckuii sxypran. 2010. Ne 4. C. 117-126.
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0y10 HopMy BBIpKEHUSI IS FOPUANIECKOTO OTOKAECTBIEHNSI Pa3/IMIHbIX OTHOIIeHuiT. Crita
IOPUANYECKON QKLU COCTOUT HE B TOM, YTOOBI IaTh OBITVIE TOMY, YerO HEeT Ha CaMOM JieTie,
a B TOM, YTOOBI JIOITyCKATb MOCIECTBY, KaK OYATO HeObIBIIIee CTYIMIOCh MM CTyYMBIIeeCs
He [IPOU30LJIO.

OnHOJ U3 VIHTEPECHBIX TEOPUIl, BBIIBMHYTBIX POMAaHUCTaMU, ObITa TEOPUsA «IIEIEBOTO
nmyiiectsa» A. Bpuana®. OH [oKasbIBajI, YTO IIpaBa 1 00S3aHHOCTU MOTYT HPMHAJJIEKATD
KaK KOHKPETHOMY 4eIoBeKy (CyOBeKTY), TaK U CIIY>KUTh JIMIIb OIpefe/ieHHOM Hemn (06bek-
TY). Bo BTOpoM ciy4yae cyObekT npaBa Boob1ie He TpeOyeTcs, TaK KaK ero posib BBIIIOTHAET
060C006/IEHHOE C 3TOJI LIe/IbIO UMYIIECTBO (B TOM 4IC/Ie OTBEYalolee 3a JONTH, CAeTaHHbIe AT
IOCTVDKEHMS COOTBETCTBYIOMLIeN 1ey). [To Tpagnim OHO Hafie/sIeTCs CBOVICTBAMM CyObeKTa
IIpaBa, XOTsA Ha CaMOM Jie/ie B 9TOM HeT HeoOXOIMMOCTH, a IIOTOMY He HY>XHO 1 CaMO IOHATHe
fopuandeckoro nuiua. Bo ppaHirysckoii murepaType BecbMa O1M3Kue IO CYTH B3IJIsA/IbI BHICKA-
3piBa/ch M. Imannonem. OH c4UTaI, 9TO I0PUANYECKOE JINL[0 — 3TO KOJUIEKTVBHOE MIMYIIe-
CTBO, KOTOPOE B Ka4ecTBe CyObeKTa ITpaBa ABJACTCA I0PUANYECKOTT PUKIIVelT, CO3TaHHO 1A
YIIPOILEHNA €TO MCIIO/Ib30BAHMA™,

I. JlaccoH, He paspe/nsABINNIT B3I/IAABI TEPMAHNCTOB, AHAIM3VMPOBATI OPUANIECKIE TNLIA
¢ TOUKU 3peHus ¢unocodun mpasa. ITo ero MHeHMIO, IPaBO AemaeT abCTPAKINIO M BUAUT B
JeJI0BeKe TO/IBKO JINII0, KOTOPOe He eCTb afjeKBaTHOE IIPefiCTaB/IeHe YeTOBEYeCKOro Cylije-
CTBa B €ro Le/I0CTHOCTHU. Hemb3s ckasaTh, 4TOObI KOPIIOpALiA MMe/Ia CO3HATeIbHYIO BOIO 1
caMa cTaBMIa cebe I/, HO OHa CYIeCTBYeT KaK BOJIA, Lie/b, 32 KOTOPYIO He/b3s He IIPM3HATh
06'beKTUBHOTO BHEIIHETO CYIIeCTBOBAHMSA. DTOI JeIICTBUTENBHOCTI GecCO3HaTeNbHbIe BOJIA,
L[e/Ib, TEHAEHIVS JOCTUTAIOT TeM, YTO MpUoOpeTaoT st cebst GpuandecKyo MOIIb IOAEN,
KOTOpBIE CTAaHOBATCA CTY>KeOHBIMM IO OTHOIIEHUIO K Hell OPYAUAMM, U VIMEHHO ITO3TOMY
KOpPHOpaNs JAeaeTcst TUILoM™>.

OpurVHaIbHYIO TOUKY 3pEHMs Ha CYIHOCTD Iopuandeckux i umen P. Viepunr. Ero mue-
HIE O IOPMANYECKOM JIMIe CBA3aHO C B3ITIAJAMM Y4EHOTO Ha IPaBoO BOOOIIe KaK B CyOBeK-
TMBHOM, TaK U B 00BbeKTUBHOM cMbIcie. OH OTBepraeT (pUKTUBHBIE NI, HO TOYHO TAK XKe
oTBepraet 1 6ecCyObeKTHOE MMYIIECTBO: HET IpaBa 6e3 CyObeKTa, 11 CyO'beKTOM 3TUM MOTYT
OBITH JIeVICTBUTE/NbHbIE /TUIIA, @ He PVMKTUBHBIE — TaKOBBI €ro opuandeckye formul. IOpu-
AMYecKoe MU0 KaK TAKOBOE HEeCIOCOOHO K MO/Ib30BAHMIO, He MeeT MHTEPEeCOoB I Liefieil, He
MO>XKeT MMeTb U IpaBs. He ropumdeckoe IMIj0 Kak TAKOBOE,  OT/e/IbHbIE YIEHbI CyTh UCTUH-
Hble IopuandecKue cyobekThl. JOpuandeckoe 110 eCTh He YTO MHOe, KaK 0OpalljeHHas BOBHe
dbopma, B KOTOPOIT OOHAPYKUBAITCA U 61arofapst KOTOPOIt eMAlTCs BOSMOXXHBIMIU OTHO-
IIEHVS er0 K BHELIIHEMY MUPY; AJIsI BHYTPEHHNX OTHOIIEHWIT 9Ta popMa He MMeeT 3HAUeHs,
TaK KaK TyT MbI UMeeM JIeI0 C MHAVBUYaTbHbIMI IIpaBaMi. JIexxadeMy HacnencTBy VepuHr
OTKa3bIBaeT B IOPUAUUECKOI TMIHOCTI.

Takum 06pasom, CyTb QUKINY, KaK CIpaBefInBO OTMeTHa P. VlepumHr, 3akmodaercs
«B TIPUPABHMBAHNMU OHOTO K JIPYrOMY /I IPMMEHEHMs K HOBBIM OTHOIIEHVAM CTaporo
mpaBa»®. [Togob6HOe oHMMaHMe GUKINI, IO €70 MHEHMIO, JOIYCTIMO TOTIbKO B 4acTy (uk-
LU UCTOPUYeCKUX (HampuMep, GUKIMIT IIPETOPCKOTO IIpaBa, KOTOpble 0Opa3OBLIBA/INICH B
Xojle IpaBONPYMeHeH)A M M3HAYaIbHO B IIPABO 3aJI0KeHbI He 6bUM). Ho OHO HempyMeHnMo
K QuKIMAM, KOTOpBIe OBUIN 3a/T0XKEHBI B [IPABO M3HAYA/IbHO (HalpuMep, IpU3HaHue rpakKaa-
HIHA YMEPIIVM M T.Jj.), TaK KaK OTHOCUTETbHO 9TUX (UKIMIT HENIb3ST CKa3aTh, YTO OHMU CBOEIT
L[e/IbI0 MIMEIOT NIPUMEHEHMe CTAapOoro IpaBa K HOBBIM OTHOLICHUAM HOTOMY, YTO OHM CaMI

» Cwm. nogp.: Brinz A. Lehrbuch der Pandekten. 2. Aufl. Erlangen, 1873.

2 Cm: Planiol M. Traite elementaire de droit civil. T. 1. Paris, 1925.

» Cm.: Lasson A. Princip und Zukunft des Volkerrechts. Berlin: Verlag von Wilhelm Hertz, 1871.
2 Vepune P. YOpupnueckas rexunka. CII6.: 6/1, 1905. C. 93-94.
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ecTb IpaBo. GMKIMY IPETOPCKOTO IIpaBa MIMe/IM CBOEN 1Ie/IbI0 00XO0f] 3aKOHa, II0CKO/IbKY IIpe-
TOPBI He MOITIM OTMEHATD VM/IN U3MEHATD 3aKOH. VI3HavyanbHble QUKINY, Y>Ke cofiepKalyecst
B IIPaBOBBIX AKTaX TOTO BPeMEHM, CaMI BN COOO0IT 3aKOH.

ITpoTuB puKIMM BHICKA3a/INUCh 1 APYTYe POMAHUCTHL B cBoUX Tpypax. Tak, ®. 3pommios-
CKMIT?, OIIpeie/InB CHavala CyLUIeCTBO I0PUANYECKOTO NIl OTPUIIATENBHO (T.. YTO OHO eCTh
7o 6e3 YenoBedecKolt MHAMBIUAYATbHOCTH), la/iee Pa3BUBAET MbICIIb, YTO HOJIOKUTETbHOE
OIIpefieIeHIe ITOTO CYIecTBa OepeTCst U3 OIBITA, KOTOPBIL YUUT, YTO MMEIOTCSI KI3HEHHbIe
CMJIBL, LIeJIM U ABJICHU, He BKTIOYAIolIe B ce6s )K3HEHHBIN KPYT OIpele/IeHHOTO MHAVIBU/IA,
HO, IlepeXofis 3a TPaHMIIbI MHANBYU/A, TIPMHAJIEKAT K )KU3HEHHOMY KPYTY, OXBAaThIBAIOIEMY
MHO>KeCTBO VMHAMBIUMIOB. TaKoil COI03HBI )KVI3HEHHBIII KPYT Ha3bIBaeTCA KOpIOparyer.

O. IlITo66e ToBOPMIL, UTO NTNIIA, OOBIKHOBEHHO HasbIBaeMble B IPOTUBOIIONIOKHOCTD (HI-
3MYECKUM UJea/IbHBIMY, MUCTUYECKVMI MM MOPA/IbHBIMY, «HE CYTb QUKINY, HE CYTh CO3-
JaHMSA OJIOXKUTEIBHOTO IIPaBa, HO IIPAaBO IPU3HAET JIMIIb HAIMYHOCTD CYyObeKTa — JINIA,
VIMEIOIIIETO BOMECIIOCOOHOCTD ¥ MUMYIIECTBEHHYIO IPaBOCIIOCOOHOCTD O0OHYIO Xe, HO 60-
Jlee OTpaHIYEHHYIO IT0 CPABHEHNIO C 1eJI0BEKOM». « TAKOTO pofia He TerecHsle, He hu3nIecKie
nuia, — npopomkaet 1lITo66e, — mpuHAAIEKAT KaK MyOMIMIHOMY, TaK U YaCTHOMY IPABY;
6e3 COMHEHN, TOCYAPCTBO, MOMUTUYECKUE OOILIVMHBI, 1[epPKOBHBbIE OOIIVHBI BOSHUKIN He
6narogapst GUKLMAM, He PUKIUK 00s3aHbI CBOMM CYILIECTBOBAHMEM, HE CYTh CO3TaHMsA TIpa-
Ba, HO CyTb JIEIICTBUTE/IbHbIE I0PUAMIECKIe CYObeKThI, — CYIeCTBa, 00/ Ia/lafoliie BOIEI0 I
MoTyIiue IprobpeTaThb mpaBar»>.

I. lepHOypr ompenenser OpUAMIECKUe NMUIA KaK MMEIOLIe CAMOCTOATENbHYIO IIPaBO-
CIIOCOOHOCTD OpraHM3aNNy, MPUHAIEKAIINe YeTOBeYeCKNM 001IeCTBaM, MK MHAYe, 00Ie-
CTBEHHbIe OPTaHU3ALNY, — O IOPUANIECKNX JINIIAX He/b3s CKa3aThb, YTOOBI OHM OBUIA YEM-TO
TeJIECHBIM, HO He/Ib3sl CKa3aTh U TOTO, YTOOBI OHM OBUIM YeM-TO HepealbHbIM, — OHU CYTb
IIpefCTaB/IeH ], HO 3TO €llje He 3HAYNUT, YTO OHU — purumst™.

He cornamrasce ¢ teopueit opuandeckoit ¢ukiyy CaBMHBY, €TO ONIOHEHTHI TeM WM
MHBIM 06pasoM B CBONX [JOBOJAX IIPUSHAIOT, YTO IOPUAUUECKOE TUII0 — ITO He BIIOJIHE pe-
aNIbHBIN CYyOBEKT IpaBa.

Teopus CaByHBM BbI3bIBa/Ia YIIPeKU B GOPMaIbHOCTH U ToBepXHOCTHOCTH. Ho aTi ympe-
KI JIETKO OTPasUThb IIPOCTHIM 3aMe4aHVeM — JaHHaA TeopusA K TOMY MMEHHO VM CTPEeMMTCH,
9TO6BI OBITH YMCTO GOPMATBHOI U CTPOTO Wpuandeckoit. Kpome toro, kak ormevaer P.B. En-
rubapsH, «popManusM MMeeT He HeraTMBHOE, a MOUepPKHYTO MO3UTUBHOE 3HAUYeHMe»', ¢
4eM, KaK IIPeCTaBIACTCA, CTIeflyeT COITTACUTBCA.

Omnpepenenne GUKINN B TPYAaX PYCCKUX NMBWINCTOB. Teopuio UKLy MopmepxmBa-
mm u pycckue quBuanctel — A.M. Tynses, [I.J1. Meitep®, I.®. lllepmeHesud u fip. YueHue o
(UKLIUAX CTPONTIOCH HA OCHOBE M3YUYeHMsI PUMCKOTO mpaBa. [Ipexxsie Bcero, ydeHble MCKamm

¥ Cm. nopip.: bapmouwex M. Pumckoe npaBo: MOHATIE, TepMUHBI, onpenenenus. M.: FOpuandeckas nure-
patypa, 1989. C. 367.

% Cysopos H.C. O6 10puandecKux INax mo puMckomy npasy. M.: CraryT, 2000. C. 132.

# Cm.: Tam xe.

% Cm.: Cysopos H.C. Ykas. cou. C. 132-133.

3! Eneubapsn PB.. Kpachos FO.K. Teopus rocygapcTsa u mpasa: yue6. mocobue. M.: FOpucts, 1999. C. 34.

2 B ropucnipypentmy GpUKINA, HaBepHOE, BIIepBble MPEMETOM CIIEINATbHOTO HAYIHOTO MCCIE0BAHMS
crama B MoHorpaduu JI.VI. Meitepa «O 10puindeckoM BBIMBICTIE ¥ IPEIIONOKEHUAX, O CKPBITHBIX M IIPU-
TBODHBIX JIEICTBUAX», IJle OHA Ha3bIBAETCS BBIMBICJIOM IIPaBa U OMpEJEAETCA KaK «BBIMBILITIEHHOE CyIlie-
cTBOBaHMe PaKTa, 0 KOTOPOM M3BECTHO, YTO OH BOBCE He CYILIeCTBYeT MM CYLIeCTBYeT B IpYTroM Buje». Cm.:
Metiep JI./. O 1opuan4ecKux BbIMbIC/IAX ¥ TPE/TIONOXKEHUAX, O CKPBITHBIX ¥ TPUTBOPHBIX JieficTBUAX. Kasanb:
Kasanckuii yu-1, 1854. C. 22.
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[IPUYMHBL HOSIBIeHNs QUKLINIT B IpaBe, X HEOOXOAMMOCTD. DTOT IPOoLecC 00yC/IaBInBaICs
TeM, 4TO MCCTIef[OBaTe YacTHOro npasa [IpesHero Puma XIX B. ocTaBuiIM HaM 3aclyK1Ba-
follyie BHMMaHUsA Cy>XieHus o ¢pukumsax. Tak, C.A. Mypowmies mucar: «DUKIVs MMeeT CBOMM
IIpeIMEeTOM KOHCTPYKIMIO IOPUANYECKIX OTHOIIEHMIT; OHA IIPMPABHUBAET OHO OTHOLIEHNE
K IPYTOMY ¥ pa3pyllIeHue IIepBOHauaIbHOTO 3HAUYEHV OJHOTO 13 HUX, XOTS MOITIO OBITD pe-
3y/1bTaTOM (UKL, OTHAKO He COCTAB/IsIET HIL €€ LIeJIN, HY HeOOXOAMMOTO C/IefICTBIS»>.

ITokasaTenbHO, YTO B KauyeCcTBe (PMKTUBHOIO 0OPAa30BAHIS PACCMATPUBAIL IOPUANIECKOE
muno u I.O. [llepmeHeBud, KOTOPbI CUUTA IOPUANYECKIE PUKIUY He MHUMbBIMU TIOHATH-
SIMY, @ HayYHBIMU IIpUEMaMM IIO3HAHMsA, a IOPUANIECKOe N0 — «UCKYCCTBEHHBIM CYOb-
eKTOM» 000pOTa, CO3JAHHBIM /IS JOCTVDKEHMs onpepeneHHoil nemn®. Ilo aTomy moBoxy
H.J. Meitep mucan: «Kak HM eCTECTBEHHO KaXKeTCsA IIpM3HAHME IOPUMYECKON TMIHOCTH,
BCe JKe I0PUANIECKOe JIUI[0 eCTh CYOBEeKT IIPaBa TONbKO MO MCKIIOYEHUIO U II09TOMY BCeT/a
HY)X/JaeTcA B IPU3HAHUY CO CTOPOHBI OOIIeCTBEHHOI BIACTI»*°. AHa/IOTMYHBIX 10 CYLIECTBY
B3IVLAZI0B npuaepxuBancsa u A.M. Tymaes®.

ITo 3aKOHHOMY IPENICAHUIO IIPU U3BECTHBIX OOCTOATENBCTBAX (PAKT, KOTOPBII B Jieli-
CTBUTETIBHOCTH He HACTYINI, IPUHMMAETCS 38 HACTYIMBILNIL /11 TOTO, YTOOBI K CIy4alo, B
KOTOPOM HMMeeT MeCTO (QUKIVA, IOTyIUIo IIPYMeHeH)e TO IpUANIecKoe MOCIefiCTBIE, KO-
TOpPOE 3aKOHBI COOCTBEHHO 1 OIIPEMe/ININ TOIBKO Ha C/Iy4ail, KOT/ja BBIMBIIITIEHHOE COOBITHE
uMeno Mecto. [IpuHATHE He-CIyYMBIIETOCsA MM He-VIMEIOIIETOCA B HaIMYMY 33 Ha/IMYHOE
Heo6XoaMMo, 4ToObI 6e3 Bpefa I IPUAMIECcKOil IOCTIef0BaTeIbHOCTU IPUMEHATD CTapoe
IIPaBO K HOBBIM OTHOLIEHMAM. PUKINSA eCTh I0pUANdecKoe IpuHsATHe PaKTa (OI0KUTENb-
HOTO VI OTPUIATEIBHOTO) B IIPOTMBOPEYNN C JIeICTBUTEILHOCTBIO C LIE/IbI0 CO3JATh NC-
KYCCTBEHHBIM ITyTeM MCTOPMYECKOE MM JOTMATHYeCKOe OCHOBaHMe M1 M3BECTHBIX I0pUIN-
4eCKIUX IIPaBUI, KOTOPbIe TPEOYIOTCS C TOUKM 3PeHMUs CIPABEINBOCTI VTN HOIb3bI, HO He
MOTYT OBITH 060CHOBAHBI CPEACTBAMI JJOCE/IE AeHCTBYyIoMero mpasa. CyTs GUKIUM B IPIMe-
HEHMM M3BECTHOTO I0PUANYECKOTO KaueCTBa /A JAHHOTO (PaKTUYeCKOTO COCTaBa, MUIIeHHO-
ro aToit kBammeukaym. CynHocTs GUKLINIT BOOOIe U IOPUANIECKUX B YACTHOCTY COCTOUT
B yofo0/IeHnu nin, BepHee, B IPUPABHUBAHUY TOTO, YTO (PAKTIIECKN CYIIECTBYET, K TOMY,
4ero B JeJICTBUTEIBHOCTU HET B JaHHOM CJIy4ae, HO 4TO ObIBaeT U I0PUANIECKN HOPMMUPOBa-
HO y>Ke paHee.

Bot uTO 110 3TOMY IIOBOAY Iuica mpodeccop puMckoro mpasa KasaHnckoro yHuBepcureTa
[.®. JopmupmoHTOoB: «JleranmbHas QUKINA BBOSUTCA 3aKOHOJATETbHOI BIACTHIO M HE MMEeT
1[e/1bI0 0OXOJ 3aKOHA, TaK KaK OHA caMa 3aKOH. OTa (MKI[Vs BIUCBIBACTCS Pa3 U HABCET/A...
CynebHast GpuKIVsI, HAIPOTUB, VIMEET LIe/IbI0 HEIIPEMEHHO O0XOJ 3aKOHA WM PACIIMPEHIe
ero IeyiCTBYA M IpUMeHseTCs CynoM mnu Boobie yupexaenueMm (CORPS), nmeromum aBro-
PUTET, HO He 3aKOHOATeTbHOI! BIACThIO» .

YdeHble, faBas IOHATUE IOPUAMYECKON GUKIINY, ONIPENe/LAIN ee B OCHOBHOM KaK IIpyeM
pacrpocTpaHeHNsA CTaporo Mpasa, Mes B BUAY MMeHHO ¢ukuuy npetopckoro mpasa (I e-
MeNNycC Has3bIBaeT UX CyfeOHbIMM PuKImaAMM). B 9TOM OTHOIIEeHNN OHY ObIIN IPABbI, TAK KaK
aHAM3MPOBA/IN PUMCKOE IIPABO He II0 Mepe ero CO3[aHNsA, a BeCh MAaCCUB CPasy, pacCMaTpu-
Ba/IU GUKIVM TOJIBKO C TOYKY 3PEHNS UX IPUHAMIIEXHOCTY OTHOI IIPaBOBOII CHCTeMe, OfTHOII
TePPUTOPUN, OTHOMY BUJY FOCYAAPCTBEHHOTO U 061IecTBeHHOro ycrpoiicTa. C.A. MypoM-

3 Mypomues C. O koHCepBaTU3Me PUMCKOIL Iopucnpyaentyu. M.: Tumorp. MamonToBa, 1885. C. 87.

* Cm.: llepueresuy I.P. YueOHUK PycCKOro TpakjaHCKoro mpasa... C. 89-91.

* Meitep [I.VI. Pycckoe rpaxkpaHcKoe mpaso, yrenus. CII6.: Tumorp. H. Tubnena u K°, 1864. C. 99.

% Cm. mopp.: Iynistes A.M. Pycckoe rpaxxgasckoe mpaso. CII6.: Tumorp. M.M. Cractonesnda, 1913. C. 74, 75.

7 Nopmuoonmos I.®. Knaccuduxaipisa ABNeHNIT OPUMIECKOTO ObITA, OTHOCHMBIX K CTy4YasAM IpYMMeHe-
HuA duximit. Kasaus: Tunorp. VimnepaTtopckoro yH-a, 1905. C. 105.
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[[eB OTHOCIT (PUKI[MY K aHAJIOTUSM ¥ TaK OIMCHIBA/I MEXAHWU3M MX [eNCTBUS: «V/I3BeCTHBII
IIpU3HAK, OTIMYAIOLINII OFHO OTHOIIEHNE OT JPYTroro, Bce paBHO — 3aK/II0YAJICS /M OH B IIPU-
CYTCTBUY WM OTCYTCTBUU KaKOTO-MMOO CBOVCTBA, BOOOPAXKAICSA HECYIeCTBYIOLNM, Yepes
yTO 00a OTHOLIEHMS OKAa3bIBa/JMCh BIIOJIHE CXONHBIMU U CIHOCOOHBIMU K IIOBENEHUIO IIOf
[eliCTBYIE OLHOIL M TOV >Ke IOPUANIECKOI T HOPMBI» ™,

PasMBIIIIsIs O MIMPOKOM PacIpOCTpaHeHMM QUKLMI MMEHHO B PUMCKOM IIpaBe, HEKO-
TOpBIE MCCIEOBATENN BBICKA3bIBAIM MHEHNE, ITO 3TO SIBJIEHNE UCTOPUIECKOE, IPEXOJISIIIee,
00YCIOBIEHHOE HECOBEPIIEHCTBOM JIOTMYeCKOro MbliteHns. B wactnoctyu, C.A. MypomiieB
IIHCAT, YTO BCe (PUKI[MY MMEIOT «MCKIIOUNTENbHO MCTOPUYECKOe 3HaUYeHMe» 11 YTO «HEeCOBep-
IIEHHBIIT JIOTMIECKIIT IIPYieM, BBI3BAHHBIIT M3BECTHBIMY ICTOPUYIECKVIMI YCTIOBUSMI, He OTI-
JKEeH PacIpOCTPAHATbCA Jajlee TPAHMLI, YCTAaHOBIEHHBIX /IS HETO MICTOPUel».

Brke K ucTiHe 6bUIM aBTOPBL, KOTOPbIE CYNTAMN GUKLIUY HeOOXOVIMBIM IIPABY SIB/ICHN-
eM. [.O. lopMUI0HTOB Ha3bIBaI GUKIINIO «CPEICTBOM, CITy>KAIIVM LieIAM I0PUANIECKOIL 9KO-
HOMMM» V1 TOBOPWJI, YTO «OHY BBI3BAHBI HA CBET HEOOXOIMMOCTDIO YOBIETBOPATh BHOBb Ha-
POXKIABLIMMCS MOTPEOHOCTSM MMEBIIMMICS B PACIIOPsDKEHNUN CPEICTBAMM, Aa0bl U30€THY Th
10 BO3MOXKHOCTH JIOMKV YCTAQHOBMBIIVXCSI TIOHSITUITI ¥ COXPAHNUTb TPAAULMOHHOE y4eHue
($hopManbHO HENMPUKOCHOBEHHBIM, He Melllas Yepe3 TO IOJTHOMY IIPaKTUYeCKOMY OCYIIecT-
BIeHMI0 HOBOro. Ciay)ka MpaKTUYeCKON ey, QUKIUN SIBSIOTCS CPEICTBOM, C IMOMOIIBIO
KOTOPOTO 3Ta Lje/Ib JOCTUTAETCS JIerde, a IIOTOMY € IIOMOIIBI0 (PUKIVIT BO3MOXKEH IIPOrpecc
B pasBUTMM IIpaBa Jake TaM, IJie HayKa He YyBCTBYeT ceOs JOCTATOYHO CUIbHOIL. Llemp xe
cospaHus GUKLUIT — CO3[jaHNe HOBBIX HOPM /I MaTepUaabHOTO PETYIMPOBAHMUS JACTHBIX
[IPAaBOOTHOLIEHNIL, @ TAK)KE Y/JOB/IETBOPEHIIE N3BECTHBIM TPeOOBAHNSIM HPABCTBEHHBIM, I10-
JIUTUYECKUM, BOOOIIIe 11e7Ieco00pasHOCTH 1 0611ero 6rmara»®.

K nmogo6ubiM cyxpennsiM aBTopoB XIX B. 1103xe ;06aBUIICh apTyMEHTBI O0jIee MO3Hero
BpeMeHU O HEM30EKHOCTV QUKL B IPaBe KaK OTHOUIEHWIT IVMATEeKTNIECKUX TIPOTUBOPe-
4Mil, KOTOPBIE, II0 CYTH, ABJISAIOTCA CIOCOOaMY Pa3BUTH IIPABOBBIX CHCTEM.

Kakoe e comeprxaHme BKIagbIBaIOCh B MOHATHE Iopuandeckoit pukiun? [Ipoananmsnu-
pyeM OTZelIbHbIe BBICKAa3bIBaHMA y4eHbIX-IopyucToB XIX B. mo atomy nmosogy. «CnoBo ¢uk-
IV Ha IOPU/IMYEeCKOM s3bIKe 0003HaYaeT IIPeANoNoXKeH e KaKoro-mbo ¢axra 1 KauecTsa,
[IPEAIIONIOKEHMe, TPOTUBOpPEeYalee HEPeOKO AEICTBUTEIBHOCTY, HO PacCUMTaHHOE Ha TO,
4TOOBI POU3BECTI M3BECTHBIE I0PUANIECKIEe TTOCTeACTBIs. Fingere — BBIyMbIBAaTbh, IPH-
TBOPSATDHCS, BOOOpa>kaTh M3BECTHDIN (PaKT, KOTOPBIL B Ae/ICTBUTEIBHOCTI He CYILeCTBOBAI»
(I.®. Oopmupontos)®. «HYacTo mpaBO IpenmuchiBaeT MPU3HABATH CYLIECTBYOIiee 00CTO-
SITENICTBO 32 HECYIeCTBYIOLIee ¥, HA0OOPOT, HECYIECTBYIOI[ee 3a CYILIECTBYIOLIee; TaKOl
IIpyeM HasbIBaIOT ukuymeit (fopupudeckuM BoIMbICTIOM)» (FO. Bapon)*. «Duxumys ropugnde-
CKasl CBA3BIBAET JBa (paKTa MEXAY COOO0IL, 0OBABIAA TO, YTO HO/DKHO OBITH, IPUAABAS IPeE-
HOZIOKeHNIo aBTopuTeT U cuty. OHa IpefHa3HAYeHA CKOpee MPeACTaB/IATh (3aMelarh) uc-
TUHHOE, a He 0OHapY>KUBATh ero B feiicTBuTenbHOCTI» (I.C. Man)*.

PasHble aBTOpEI TIOApasyMeBanu B ¢puxuuu 6oee rrybokoe, fpyrue — HECKONBKO I10-
BEPXHOCTHOE COfiepKaHNe; IpujaBamy eil 00 beMHbIT WM y3Kuit cMbIct. HecMoTps Ha 3To,
CMBICTT BCEX PACCYX[IEHMUII CBORWICA K OObABICHIIO HECYLIECTBYIOLIETO CYIIECTBYIOINUM U

% Mypomues C. O koHCepBaTU3Me puMcKolt ropuctpygenunu. C. 97.
¥ opmudonmos I.D. Ykas. cou. C. 33, 84.
4 Tam xe. C. 5.

* Bapon IO. Cuctema puMcKoro rpaxkpanckoro npasa. CIT6.: Ckmaj msfgaHusa B KHIDKHOM MarasyuHe
H.K. Maprsinosa, 1909. C. 104.

2 Mbsn IC. [lpeBHee TIpaBo, €ro CBs3b C APeBHEN MCTOPMell OOIeCTBa U ero OTHOIIEHNE K HOBEMIINM
ugeam. CII6.: II.E. Koxxanuukos, 1873. C. 2.
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Ha060poT. [To3uumnu 3TUX >Ke AaBTOPOB B OTHOLIECHNY BOIIPOCa, 4eM OBIIO 00YCTIOBIEHO CyIije-
CTBOBaHMe QUKL B PUMCKOM IIpaBe, TAKoKe TIPefiCTaB/IsAeT HHTepeC.

JI.VI. Metiep cBsi3bIBaJI CylLleCTBOBaHMe (PUKINIT ¢ POPMATUZMOM PUMCKOI I0OPUCIIPY/ieH-
LY, pUMCKOro rpasa. OH Tak 00'bACHSA IIPOUCXOXK/ICHNE BEIMBIC/IA B pUMCKOM IpaBe: «Dop-
MammaM Tpe6oBan OYKBaJIbHOTO IMPUMEHEHNs KOHKPETHOTO 3aKOHa, XXIM3Hb TpeOoBaa ero
006006111eHMs1, KOTOPOTO, OAHAKO, HE/b3s1 OBIIO COBEPILINTD Yepe3 3aMeHY TOTO 3aKOHA M3JI0Ke-
HUeM KpOIOLErocs B HeM O0IIero Iopua4ecKoro Havyaaa, — Ha TO HY IIPUCIIENO BpeMs, HU
CO3pero JOCTATOYHO IIpaBo. Ta )Ke ciyIa, YTo co3flaza 3aKOH B KOHKPETHOM BI/Jie, KaK oIpefe-
7IeHVie KOHKPETHOTO C/Ty4asi C YyBCTBEHHBIMM, OCSI3aTeNIbHBIMM ITPU3HAKAMMY, YKa3asla Ha IIpK-
eM pacIpOCTPaHEHN 9TOTO 3aKOHA Ha IpyTye CIydal — CUIa BOOOpaskeHMA. JaKOH BE/IUT:
TaKOi-TO CIy4all eCTb C/Ty4ail OffHOPOJHBIN, HO C MHBIMM IIPM3HAKAMH, U IIOTOMY IIOf] 3aKOH
He MOAXO/ALINIA, ¥ 3aKOH BE/IUT JJyMaTb, YTO HET 3TUX MHbIX IPU3HAKOB U CITy4ail eCTb TOT,
YTO MPEefyCMOTPEH 3aKOHOM, ¥ ITOTOMY IIOJ] HETO MOAXOAAIMIA. [IpyrumMu cnoBamu, BIacTh
mpuberaet K BBIMBICTTY, He KePTBYs (GOPMaIM3MOM, OHA YIOBIETBOPSET YCIOBUAM SKUSHI» ™,
PyuMcKye I0pUCTBI ¢ TOMOIBI0 PUKIMIT TOCTUTAMN OXHOM Lie/ — IPUMEHEHMsI 0puande-
CKOJI ICTMHBI KO BCEM CIy4asAM, 110 CyLTHOCTHU CBOEJ IOJ] Hee MOJXOALIVIM.

C.A. MypoM1ieB CBA3BIBAII CyIeCTBOBaHNUE (PUKINIT C KOHCEPBATU3MOM PUMCKOI IOPHCITPY-
[eHLIMN, C HeXXeNaHNeM M3MEeHeHMs PMMCKOTO IpaBa M KaK CTpeM/IeHMe COXPaHUTb CTapoe:
«KoHcepBaTN3M COCTaBIIAT CBOJCTBO, XapaKTepH30BaBIlee PUMCKYIO IOPUCIPYAEHIINIO B IIPO-
IO/DKEeHVe BeCbMa JIONITOTO MepHofia ee AeATeTbHOCTI U CITY KT BayKHOI0 00pasyIomelt Ipudn-
HOIO B MICTOPUY I0pyuadecKux HopMm Puma. Korza B »k113HM BO3HIMKa/I0 HOBOE OTHOIIEHME, XOTS
VI pOJICTBEHHOE CO CTapbIM, HO He BIIOJIHE TOXK/JECTBEHHOE C HMM, TOI/]a IIOHATHE, 3aKOBaHHOE B
U3BECTHYIO (DOPMYITY, HE OKa3bIBATIOCh CIIOCOOHBIM PACTAHYTHCS; POLICTBO OTHOLICHNIT MOTJIO
YyBCTBOBATbCs, HO HE CO3HaBaTbCA. B culy 4yBCcTBa He OTKas3blBa/ly BHOBb HAPOJVBIIEMYCS
OTHOLIIEHNIO B 3AIIITE...», €0 OO0 «HACIIBHO BABNUTA/IN B CTAPYIO PAMKY I/ 5Ke Ha060pOoT —
OTPUIATIN BCAKOE CXOfICTBO HOBOTO OTHOMIEHVISI CO CTApbIM, 00pa30BbIBa/IN HOBbIE MHCTUTYTHI
U MIOHATHA, OTOJBUTAS X B HOBYIO, COBEPLIEHHO HE3aBUCUMYIO OT CTapoit cuctemMy. Oukums
MIOCTTY>KIJ/Ia 3/IeCh CPEACTBOM IPUMUPEHNA KOHCEpBaTH3Ma IOPUANYECKOTO MBIIUIEHNA C T10-
TPeOHOCTAMM HPaBOBOI KM3HM; IIPU ee IOMOIIM 3aIUTY TeOPEeTHYECKM MOIydaa TOMbKO
CTapblil MHCTUTYT, TOIZja KaK Ha IPaKTHKe 3allMIaT0Ch HOBOE OTHOLIEHMe.. . »*,

«IToTpebHOCTY IPABOBOIL XM3HM» 0OYCIOBIIN HEOOXOAMMOCTD UCIIOIb30BAHNS (PUKIHIL
B pycckoM npase. Tom X CBofra 3akoHOB Poccmitckoil MMIIepym cofiepskajl HOPMBI, IOTTyCKaB-
e IpuMeHeHue opuandeckoi ¢puxunu®. IIpy 9TOM OTpHIATENBHO OLIEHMBAMUCH PUK-
TYBHBIE JIeJICTBIA YIACTHUKOB YacTHOro obopora. Hanpumep, npaBy Poccurickoit mMmnepnn
OBI/IO MI3BECTHO MOHATHE CUMYJIALNY, OT/ieNbHbIE BUJIBI KOTOPOI 3aITpelliaanch 3aKOHOM™.

IOpupndeckas Hayka chopMupoBama HECKOTBKO TOYEK 3PEHMsI B OTHOLIEHMM (PUKIIMIL:
(UK Kak IpreM 3aKOHOJIATeIbHOI TEeXHMKM ABJIAETCA HeM30eXHOI, TaK KaK OTpakaeT
BHYTpEHHIE CBOJICTBA, IPUCYIIVe IPaBOBBIM HOPMaM; GUKIVA — 3TO aHTUIIOf, 3aKOHa U ee
CYIIHOCTb COCTOUT B OTYY>K/ICHNUM 3aKOHA OT MHTEPeCOB 001I1eCTBa. ITO XapaKTepHbIe Bapu-
aHTBI GpUKIUY, cGOPMIPOBaHHbIE IPeAIIecTBYONIel (rIocodcKo-IpaBOBOIL MBICIBIO.

B Hosoe spems He Cyuiectne06aso Hi 00HOU UKObL NPABaA, KOMOPAs He nposeund 6vl Ha-
YUHO020 UHmMepeca K PUKUUU Kax npasosoti Kamezopuu, NOCKOMbKY CHAJIO SABHbIM ee 3HaueHUe
0717 10pUOUHECKOLl HAYKY U NPAKINUKLL.

* Metiep JI.J1. O 1opyaM4ecKuX BHIMBIC/IAX 1 ITpeATIonoxkenusx. .. C. 10.
*“ Mypomues C.A. O xoHCepBaTu3Me puMcKoii opuctpygenuun. C. 5, 12, 81.

* Cm.: Ipasxpanckie sakons! (CBox 3akoHOB, ToM X, 9acTb I) ¢ paspsicHeHMsAMM uX 10 peureHnsM [Tpasu-
tenbcrBylomero Cenara. CII6.: Tumorp. }0.A. Bokpawma, 1870.

* Cm.: Cunatickuii B.J. Pycckoe rpaxxpaHckoe mpaso. M.: CraryT, 2002. C. 148.
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Abstract

The paper is devoted to research of the problems related to the development in Modern Age a unique
legal phenomenon, i.e. legal fiction which was applied when other norms failed to regulate public
relations to eliminate drawbacks and ambiguity. The nature of fiction is in an ad hoc statement to be
recognized as valid and vice versa. This area has been drawing attention of both legal academics and
practicing lawyers since ancient times. Fictions applied in Ancient Roman law, in the Middle Ages.
A special significance of legal fictions was noted by C.F. Savigny, an outstanding representative of
the Historical School of Law, as he studied the set of fictions both as a special tool to regulate public
relations and a consistent legal theory. In Modern Age, it was dubbed the theory of a legal person. The
paper analyzes the ideas and conclusions of the scholar who has allowed modern researchers and
practicing lawyers to see the positive influence of the theory of fictions both on the development of
legislation, legal practice, legal education and experience a pivotal role and diversity and the relevance
of the phenomenon of fiction in the theory of law. Besides, the article has studied contrasting views of
the theory of fictions by the representatives of different legal schools: Germanists, Romanists etc., who
though having opposed Savigny’s theory of legal fiction recognized somehow in their opinions the fact
that the legal person is an illusory subject of law. The paper is also studying the attitudes of Russian
civilists to the fiction. The complex analysis of scientific views of the phenomenon of fiction in law has
let make up the idea of the process of the development of legal fiction in the epoch of Modern Age.
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CuHepreTnyeckasn
napagvrma uccnepnoBaHuA
MeXXAyHapoaHo-npaBoBoU cepbl

10.B. EpoxuHa

[oueHT kadeapbl TEOPMM NpaBa M CPaBHUTENbHOrO NpaBoBefeHnA HaumoHanbLHOro uccnenosa-
TENbCKOro yHmBepcuTeTa «Bbiclwan WwKona 3KOHOMUKU», KaHAMAAT OpUANYeCcKnX HayK. Agpec:
Poccuinickasa ®epepauma, 101000, r. MockBa, yn. MacHuukas, a. 20. E-mail: yerohina@hse.ru

AHHOTaUMA

AKTyanbHOCTb TeMbl 06YC/IOBNEHa HEOGXOANMOCTbLIO MOHUMAHUA MPOUCXOAALUMX B MPABOBOI Hayke U3-
MEHEHWIA, CyTb KOTOPbIX 3aK/MO4YAeTCA B TOM, YTO Halle BOCMPUATUE PeasibHOCTU OCHOBbLIBaeTCA Ha Ha-
y4HbIX Napagurmax. Mvp npeacTaBnaeTcA Kak MecTo, NofIHOe NPOoTMBOpeYMiA U 6ecrnopALKa, U Mbl ULLEM
Takue pamKu, KOTopble HamMoSHAT ero cMblcioM. MHorme nccnefoBaTesnv WNPOKO MCMOoMb3yoT NOHATHA
U METOAbl CUHEPreTUKM, KOTOpasa B aMepUKaHCKOW Hay4HoW NUTepaType 4alle BCero HOCWUT HasBaHue
Teopun xaoca. C NMOMOLLbIO CUHEPreTUKM NPEeACTaBAETCA BO3MOXHbBIM U3yYeHWe OnpeaesieHHol cTo-
POHbI, CBA3M NPABOBOrO ABMEHNA. [T03TOMY AaHHbI NMOAXOA NPUMEHAETCA He B IIOGOM UCCNeaoBaHum, a
N TaM, F4e BO3HUKAET HE06XOAMMOCTb B U3Y4EHUM ONpeaeNieHHbIX CTOPOH, CBOMCTB ABneHudA. CuHep-
reTMyeckan napagurma no3soniAeT BblABUTb TAKME HOBble YepTbl NPaBOBbIX CUCTEMHbLIX 06pa3oBaHuUM,
KaK OTKPbITOCTb, CAMOOPraHN30BaHHOCTb, HENMHENHOCTb Pa3BUTUA COLMASTbHO-IOPUANYECKUX ABMEHUIA.
B ycnoBuAX ycuneHua rapMoHU3aLmmM POCCUICKOM M MeXAyHapoLHOW NpaBoBbIX CUCTEM YYUTbIBAIOTCA
TpaHchopmaLmy, NPoUcxXoaaLme B chepe MexXayHapoaHbIX OTHOLEHUIA. 3HaHWe MPaBOBOW SHTPOMUU
[acT BO3MOXHOCTb He TOfIbKO 06bACHUTL MHOTME O0COBEHHOCTH CaMoopraHu3auum, Ae3opraHu3aumnm u
camoynpaBneHna NpaBoBbIX CUCTEMHbIX 06pa30BaHUi, HO 1 BbipaboTaTb NOAXOAbI, METOAMKM, NO3BOSA-
IoLLMe aKTMBHO BO3AE/CTBOBATb Ha BbIGOP anbTepHaTUBHBIX NyTel nx pa3BuTUA. 3aKOoHbl TEOPUM Xaoca
MOryT MOMOYb MPY U3YHEHUU AUHAMUKU COBPEMEHHbIX LMBUMU3AUMOHHBIX NMPOLEeccoB. MNpy 3TOM CoX-
HOCTb BHELLHEel cpeabl 03Ha4YaeT YMCo (PaKkTOPOB, BAUAIOLMX HA (DYHKLIMOHUPOBaHWE PasnnyHbIX COL-
anbHbIX OpraHn3MoB. CNOXHOCTb BKIOYAET TAKXXe M3MEHUMBOCTb CamMUX 3TUX (DAaKTOPOB. Y>Ke cerofHs
TPyZHO Ha3BaTb CTpaHy, KOTOpanA B TOM UMW MHOW CTENeHn He 3aBucesnia bl OT MUPOBOW MHOPMALIMOH-
HOW, (PMHAHCOBOMN, SKOHOMUYECKOW, TEXHONOrMYecKoii cuctem. MogobHasa cuTyauus BIAET HA SKOHOMU-
Ky, MOMUTUYECKME PEeLLeHA U CUCTeMy NpaBoBOro perynuposaxua. OaHOBPeMeHHO BcTaeT npobnema o
NpPaBOMEPHOCTU MPUMEHEHWNA XapaKTePUCTUK «HEYNOoPALOYEHHOCTb», «HEONPEAeneHHOCTb», «Ae3opra-
HU3aumMA» K Npasy, KOTOPOE B MHCTPYMEHTASIbHOM acrekTe Kak pas U BbICTynaeT B Ka4eCTBe CPeacTBa,
obecneyrBaloLLero yrnopAaao4eHHOCTb 06LWECTBEHHbIX OTHOLUEHUI, BHOCALLETrO B HUX OMpPenesieHHOCTb.
Mono6HasA nocTtaHoBKa BoMpoca BrofiHe 060CHOBaHa, NMOCKOJbKY B COBPEMEHHOW IOPUANYECKON Hayke
UX OOHO3HAYHOIO PeLIEHMs HeT.

KnrouyeBble cnosa

npaBoBaA cuUCTemMa, MexayHaponHoe npaso, HauuoHallbHOe npaBo, CUHepreTu4eckan napagurma, cu-
HepreTunka, yFIpaBJ'IFleMbIVI Xaoc, npaBoBaA SHTPONUA, NpaBoBaA HEr3HTPONuA, MVIpOBOVI nopAAoK

Bubnuorpadguyueckoe onvcanue: CuHepreTMyeckan napagurma uccrefoBaHua MeXAyHapoLHO-NpaBo-
Bom cpepsbl // Mpaso. XKypHan Beicwen wkonbl akoHomukn. 2014. Ne 4. C 19-29.
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I[Tpu aHa/MM3€e TAKMX FUCKYCCHOHHBIX IPO6/IEM, KaK [I00amn3anysi, COLMaNIbHbIIT TOCTMO-
[epHV3M, HOBBII MUPOBON HOPSANOK, XO3ACTBEeHHas TpaHCHOpMaLusa MUpa, MHTEHCUBHOE
pasBuUTIe NHPOPMALVIOHHON 9KOHOMMKI, CYCTEMHBI TepPOPU3M BeCbMa IIOIe3HBIMIL IIpel-
CTaB/IAXTCA BbIBO/IbI 06H1€ﬁ TGOPI/II/I CHUCTEM, OTHOCAINNMECA K HpI/I3HaKaM cucTeMbl. Bo3aMox-
HOCTb TaKOTO OOpaIleHNs! MOATBEP)KIAETCSI MHEHMEM OJJHOTO 13 OCHOBATesel 06Ieil Teo-
puu cuctem JI. bepranandu, crpaBenBo MOMATAOIIETO, YTO «IIOHSITIE CUCTEMBI SIBIISIETCS
IOCTAaTOYHO a6CTpaKTHbIM M OOIUM [/IA TOTO, YTOOBI NPUMEHATD €r0 K ABAEHUAM I060r0
TuIa»'. B opuardeckol Hayke, HaIpUMep, TePMIH «IIPaBOBasA CUCTeMa» YHOTpeOngeTcs o-
CTaTO4YHO ].[II/IpOKO, an'{eM B KaKJOM KOHerTHOM cnyqae OH HAIIO/ITHAETCA pa3III/[‘IHbIM CO-
Tep>KaHUEM.

K CJIO>KHBIM OTKpI)ITI)IM CHCTEMAM OTHOCATCA HE TOJIBKO Te I‘OCyﬂapCTBeHHO—HpaBOBbIe
ABJIEHNA, KOTOpPble COBPEMEHHAsA TEOPMA TOCY/lapCTBa M MpaBa XapaKTePU3yeT KaK CUCTEMbI
(HaHpI/IMep, IIpaBOBas CUCTEMa, BK/IIOYAIOI[as B cebs, HapAny C APYyIrMMM KOMIIOHEHTaMIU,
CI/ICTeMy HpaBa n CI/ICTeMy 3aKOHOOATEe/IbCTBA U ABJIAIOIIAACA HaM6onee HarIAOHBIM HpI/IMe—
pOM CJIOKHOM U OTKprTOﬂ CI/ICTeMbI), HO I Te ABJICHUA, KOTOpre MOI‘yT 6bITb paCCMOTpeHbI
B KaueCTBe KOMIIOHEHTOB (IOCKCTeM) Oojee CIOKHBIX (He 06s13aTe/IbHO TOCYAAPCTBEHHO-
IIPAaBOBBIX) OObeVIHEHMI, Ybsd XKIU3Hb TAKOKe IIPOTEKaeT 110 3aKOHaM camoperyranuy. Ha-
IIpyUMep, MOIUTIYeCKasl, IIPABOBasi, 9KOHOMMYIECKAsI CHCTEMBI SIBIIOTCS d/IeMeHTaMy 0011je-
CTBA B I[e/I0M (KaK COBOKYITHOCTH BCeX MMEIOIuXcsi cBsisert). JIro6as cucrema CyIjecTByeT B
OIIPEMIETIEHHOI Cpefie U I 9TOM CPEJbI.

COHI/IaIIbeIe, IIOINTUYECKIIE, DKOHOMNYECKIIE IBMEHECHI B MC)KHYH&pOHHOiI C(’pepe I10-
po>1<11a10T CEeMaHTN4YeCKue KOHCprKHI/II/I, CprKTypa 3BEHbEB KOTOprX B KAOKIOM OTIOEIbHOM
Cydae MOXeT 6bITh TIOHATHA, HO OOLIMIT CMBIC/T OCTAETCH He SCHBIM, a2 MEXaHU3M JelICTBUA
osagaunBaet. [TpaBo, BricTymas crenududeckoi GopMoil OIIOCPefOBaHNs CKIa/IbIBAIOIINX-
CAd B HEM pasanme MaTepI/Ia}IbeIX U NOEOTOTUYICCKIX 0TH01H€HI/II7[, 6yﬂy‘{1/[ BCTpoeHHI)IM B
pasanHme ypOBHI/I COIIMaJIbHOTO 6I)ITI/I$I, VIBMEHAETCA BMeCTe C HUM, nepexouMT B HOBO€ Ka-
4yecTBeHHOe cocTosHMe. [TocenHee oTmryaeTcs BO3pacTaHNeM B IIpoljecce GYHKIVMOHNUPOBaA-
HIA HpaBOBbIX CUCTEM pasanHoro ypOBHH HpO}IBHeHI/Iﬁ CTI/IXI/IﬁHOCTI/I, HGOHpeHeHeHHOCTI/I,
CHY‘{aI/UIHOCTI/I, BGpOHTHOCTI/I ninmn, I‘OBOpH JIHa4de, YCI/UICHI/IeM B HUX 3HTp0HI/II7[HbIX HpOHeCCOB.

KaTeropI/m «3HTPOHI/I}I»2 HpI/IMeHHeTC}I 1A OIIMICAHMA COCTOAHMA MMMEHHO CUCTEM. Cne—
JlOBaTe/IbHO, B IIpOL[ecCe MCCIEOBaHUsI BHUMAHME JJO/DKHO OBITh CKOHI[EHTPUPOBAHO Ha
CUCTEMHBIX XapaKTepI/ICTI/IKaX HpaBOBbIX SBICHUIA. HpaBo, BCA HpaBOBaH peaHbHOCTb 104
OHpeﬂeHeHHbIM YI‘IIOM 3peHI/I}I MOXeET 6bITb paCCMOTpeHa B Ka4eCTBE MeEracmucreMsbl, 3JICMEH-
TaMI KOTOPOI/UI BbICTyHaIOT CHUCTEMbI pasanHoro HOp}IHKa n ypOBH}I CIIO>KHOCTI. C 11031~
LMV CUCTEMHOTO ITOIX0/ja 0COOEHHOCTDIO IPABOBOIT PeasbHOCTY SIBJISIETCS TO, YTO 3JIEMEHTBI
3TOI MeracucTeMbl pa3Hopong1. 9TO U COMalbHbIE CHCTEMBI, BI)ICTYH&IOHH/IC B KaduecCTBe
paSHOBI/IIIHOCTI/I MaTepmaanmx CHUCTEM, U CICTEMbI a6CTpaKTHI)Ie, T.€. CICTEMBI [J€a/IbHOTO
HOPAJIKa, IIPefCTAB/IAONIE COOO0IT IIPOAYKT YelOBEYeCKOro MbIIUIeHN . Tak, MeXaHN3M IIpa-
BOBOTO peryIMpOBaHIsA BK/IIOYaeT B ceOA HOPMBI IIpaBa ¥ IPVHIUIIBI IpaBa (abcTpaKTHbIE
CHCTeMBI), IPABOOTHOIIEHN A, IPYMEHEeHNe U pea/M3alyio IpaBa (ConMalbHble CUCTEMBbI), a
TaKKe IPAaBOCO3HAHME, KOTOPOE, AB/IAACH COLMATIbHOI CUCTEMOI, BMECTE C TeM He ABIAETCS
MaTepuaIbHOM.

! Bepmanangu JI. O61mas TeopysA cUCTeM: KpUTUIecKuit 0630p // ViccnenoBanus 1o o61meit Teopun cu-
crem. M.: IIporpecc, 1969. C. 61.

? Boree 1ozspo6HO aBTOp pacCMATPMBAET KATETOPUIO «IIPABOBAS SHTPOIMs» B CBOeil MOHOrpaduim. Cm.:
Iasnosa I0.B. IlpaBosas suTponus. Bragumup: BIOVI ®CUH Poccuu, 2005.
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ITpaBo, a cleoBaTeNbHO, 11 IIPABOBbIE CUCTEMBI CYIIECTBYIOT He I30IPOBAHHO, HO B TeC-
HOV B3aIMOCBSI3U C prI‘I/IMI/I COIMA/IbHBIMU CUCTEMaMM U CUCTEMHBIMU 06pa30BaHI/I}IMI/I.
B CI/UIy 9TOI'O0 OHUM MCIIBITBIBAXOT BO3II€I7[CTBI/I}I CO CTOPOHBI MHBIX CUCTEMHBIX O6paSOBaHI/II7[,
CYLIECTBYIOIIVX B 061eCTBe (9KOHOMIIECKIX, TIOJINTIIECKIX, COL[UA/IbHBIX), I B CBOIO OYe-
penb OKa3bIBAIOT BO3/IEVICTBIIE HA HUX.

OTka3 OT MOHMMAaHUS IIPaBOBOTrO pa3BUTNA KaK JXKECTKO M OJHO3HAYHO NETEPMMHNPO-
BAaHHOTO IIporecca IMpuBENI K HCO6XOHI/IMOCTI/I VN3MEHEHNA IIOOAXONOB K ITIOHMMAaHNIO POIN
SHTpONUM B IIpaBe. JJaHHbIe MCCIeTOBaHN MH(OPMALMOHHBIX IIPOL[ECCOB, a TAKXKe 9KOHO-
MUYECKUX, IMOMUTNYCCKNX U COMATTBbHBIX CUCTEM CBI/IHeTeHbCTByIOT O TOM, YTO SHTPONINA
IIPUCYTCTBYeT B JIF0OOI OTKPBITOI cucTeMe’.

OHTpoINA ABIACTCA HeO0OXOIMMOI KaTeropueil perympoBanysa. OHa IOPOXKJaeT HEr9H-
TPOIINIO. Ot TEHACHUVN K Ie30praHm3annm JO TEHAECHIVNM K IIOBBIMIEHNIO OpraHmM3anum —
OJVIH IIIarT, KOTOprf/l JIEKUT 4Yepe3 KaTerOpUIo SHTPOINN. B To xe Bpe€MsA SHTpONNA U HE-
COHTPOINS B3aMMOCBS3aHBI I B3aNMOOOYCIOB/IEHBI, HO 9TO OOCTOSITE/IBCTBO HE MELIAET MM
BbICTyHaTb B pO/M B3aMIMOIIPOTVBOIIOIO>KHbBIX TeHIIeHIH/Iﬁ HpaBOBOﬁI CUCTEMBI.

Takum 06pasoM, KaXKjast IPaBOBas CUCTEMA MOXeT OBITh PACCMOTPEHA KaK 97IEMEHT CH-
cTeMbl 60JIee BBICOKOTO MOPSIIKA, B TO BPEMsI KaK €€ 3JIEMEHThI MOTYT BBICTYIIATh B KaUueCTBE
cucreM 6ojiee HUSKOTO MOPsIAKa. VepapXm4HOCTb, MHOTOYPOBHEBOCTb XapPAKTEPU3YIOT CTPO-
eHue, MOP(OIOTUIO IIPABOBOIL CUCTEMBI 1 €€ [OBeJIeHNe; OT/e/IbHbIe YPOBHIU CUCTEMBI 00-
YC/IOB/IMBAIOT OIIpe/ie/IeHHbIE aCIIeKTHI ee IIOBEefeHI, a IIeJIOCTHOe (PYHKIMOHNPOBaHNEe OKa-
3bIBAETCH PE3Y/IbTaTOM B3aMMOJIENICTBUSA BCEX €€ CTOPOH, YPOBHEIL.

Mo>xHO yTBep)K}IaTb, YTO IIPAaBOBbBIE CUMCTEMBI OTHOCATCA K tII/ICIIY CaMOOPI‘aHI/I3yIOHH/IX-
A, T.e. CIIOCOOHBIX YCOBEPIIEHCTBOBATb CBOJI MOPAJOK, M3MeHAA opraHusauyio. IIpaBoBas
cucTema 1o HpI/IHHI/Il’[Y 9KOHOMUN BHyTpeHHI/IX peCprOB CTPEMUTCA K paBHOBeCHOMY COCTO-
AHNIO C MAaKCMMA/JIbHBIM ypOBHeM fe3oprannsanniu, HOHYCTI/IMI)IM BHECIIHMMMI paspymanHm—
M BO3H€I/UICTBI/I}IMI/I, KOTOPBIM OHa BbIHy)KI[GHa IIPOTUBOCTOATD. CHe}IOBaTe}IbHO, YeM CUIIb-
HEE BHCIIHUIEC BO$)I€I7[CTBI/I${, TEM TE€CHEE TOIKHBI 6I)ITI) B3aMMOCBA3aHbI 3JIEMEHTBI CICTEMBbI 1
TeM BBIIIIE e YPOBEHb CAMOOPTaHM3 ALV

Ilop BAMAHMEM BHEIIHMX aHTUAHTPOIMIIHBIX BO3[ENICTBUII B IIPOLiecCCe CaMOOPTaHM3a-
LM CTPYKTYPHBIE CBSI3U BHYTPY IPABOBOI CUCTEMBI OOIECTBA YBEMNYUBAIOT CBOIO [ajIb-
HOCTbD I JKECTKOCTD, IIOPOXKAAA TEM CAMBIM IIOTOKI 0TpmuaTean0171 SHTpOINN AJI CBOVIX 9J1€-
MeHTOB (mopcucrem). IocegHne B CBO0 04epens MO0 YBEMNYNBAIOT CTEIIEHb COOCTBEHHOIT
opraHmusanumn, mbo pa3pymanTcs, croco6cTys pocty suTponnn. OKasbIBaTh BIMSHIE HA
¢axTopsl, 06yCI0BIMBAIOINE IPOTEKAHIE SHTPONUITHBIX ITPOLECCOB B IIPABOBBIX CUCTEMAX,
BO3MOYKHO TO/IbKO JIMIIb IIPY YCTIOBUY IIO3HAHNA 3aKOHOMEPHOCTEN STHX IIPOLIECCOB, X 0CO-
GeHHOCTeI.

VsMeHeHUs1, TIPONCXOJSIIYE B MUPE, YCKOPSIIOTCS, U IIPABI/IA, KOTOPBIE XOPOLIO paboTa-
JIN B TIPOLIIOM, YaCTO CTAHOBATCA TOPMO30M B Jla/IbHelIIeM pa3BUTuIL. VI3BecTHBIN (yTypo-
nor JI>xoan ApTyp bapkep 3ajjancsa BompocoM: MOXKeM JIM Mbl XOTb YaCTMYHO IPENYTrafblBaTh
Oynyiee, 4TOOBI OHO He 3acTao0 HAC Bpaciurox?! OKasbIBAETCs, 9TO BO3MOXHO, €C/IU BOC-
I10/Ib30BATHCS HAYYHOI KOHIEII[/ell CMEHBI IIAPaJUIM. OpHako mapafurMaTndeckoe 3HaHue

* Cm.: Axuesep A.C. Poccya: kputuka yucropiudeckoro omnbiTa (COIMOKY/IbTypHas OMHaMMKa Poccyn):
cnoBape: B 2 T. T. 2. HoBocubupck: Cubupckuit xpornorpad, 1998; Mavun B.B., Ilanapun A.C. Punocodust
nomutukn. M.: Msg-so MI'Y, 1994; Xaken I. Taitnpl npupopbl. CuHepreTuka: Hayka o B3auMopeiicTsum. M.:
VxeBck: VIH-T KOoMIIBIOTED. MCCIef,., 2003.

* Cm.: bapxep . IlapagurMel Mpiienys. Kak yBueTb HoBoe ¥ IIpeycIieTh B MeHsAIoIeMcs Mupe. M.:
Anpnuna busnec bykc, 2007.
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He BBIIO/IHACT HEIOCPEICTBEHHO 0ObACHUTEIbHOI (QYHKINY, a ABJIACTCS YCIOBMEM U IIpefi-
HOCBIIKOJI OIpeIe/IeHHOTO BUIa TEOPETUYECKOI NeATeTbHOCTHU 110 OOBACHEHMIO 11 CUCTeMa-
TU3ALNU SMIIMPUIECKOTO MaTepyaa’.

Crparernyeckoe MbIIIJIEHI€ IOKOUTCA Ha HayYHBIX IIapajyurmMax, KOTOpble 00palaoTcsa
K MaTeMaTyKe — sA3bIKy HayK. CMHepreTMKa ABIAETCA MEXAVCHUIUIMHAPHON IapajurMoii,
MTOCKO/IbKY IPUHLMIIBI, YIpaBAAKLYE MPOLlecCaMy CaMOOPTaHM3aluy, MPeCTaBAAIOTCA
OJIHVIMU U TeMHU e, 6€30THOCUTENbHO IIPUPOJbI CUCTEM, U JI/I UX OICAHUSA BO3MOXKHO VC-
HO/Ib30BaHMe O0IIero MaTeMaTI4ecKoro anmnapara. Eciu nckarhb 1pefieIbHO KpaTKyIo Xapak-
TEPUCTYUKY CMHEPTeTUKY KaK HayYHOJ IMapafiurMbl, TO TaKas XapaKTepPUCTHUKA BKIIOUMIA OBl
BCEro TPM OCHOBHBIX KOMIIOHEHTA: CAMOOPTaHU3AI[MIO0, OTKPBITbIE CUCTEMbI, HETMHEITHOCTD.
CuHepreTrka M3y4JaeT MeXaHU3MbI CaMOOPTaHM3AIMN OIpee/IeHHOro Kaacca cucrteM (OT-
KPBITBIX 1 HEMMHEIHBIX) CAMOIl Pas/IMIHON IPUPOJBI, HaUMHAsA C PUSUKM U KOHYAs COLINO-
TIOTHEN.

Jleno B TOM, YTO B HacTosAlee BpeMs MaTeMaTH4ecKye MOJENM HEelIMHENHBIX OTKPBITHIX
CHCTeM UTPAIOT KOHCTPYKTUBHYIO PO/Ib He TOIBKO B TOI 0OIaCTH, ISl IOHUMAHMsI KOTOPOIT
OHU 6bUIY co3fanbl. OHY CTAHOBATCA ITOCTABIMKaMI HOBBIX HEO)KVIAHHBIX BBIBOLOB 001Ije-
MeTOJ0/IOTMYeCKOro 1 Gpunocodckoro xapakrepa. [109ToMy nCTHHA MaTeMaTHYECKMX CUCTEM
IpeBpalaeT MeTaopy B HAIIY CTPaTerndeckiie KOHIEIIIVIL.

lnes ucnonb3oBaHue NapaiurMbl « JMHAMUYECKOTO Xa0ca» IIPU aHa/IN3e TPAHCPOPMUPY-
folerocs obIecTBa IpyB/IeKIa BHIMaHNe MHOTUX JCCIeffoBaTenell. VInTepnperanma xaoca
KaK CMCTeMHOIT CTPYKTYpU3allMy HeTMHEeHBIX U3MEHEeHNUIT ¥ 6MQypKaIiT IT03BOJIAET BbIAB-
JIATH MAPaJOKChl COLMATBHOTO PAa3BUTUA. ITOT HOAXON TpeOyeT He TONbKO (HOpManN30BaH-
HOTO ITPEJICTAaB/IeHN, HO ¥ aJieKBaTHOTO METOJO/IOTIIECKOT0 0becredeHn .

OcHoBononaralouyM IIyHKTOM MU POXXAeHus Nopsaka us xaoca y V. Ilpuroxuna u
V. Crenrepc BBICTYIAeT 3aKOH COXPAaHEHMI S3HEPTUIU B IPUPOJie, KOTOPBIN ¥ CO3[aeT BOCIIPO-
U3BOJICTBO HOBOTO TOPs/IKA, HOBOJI CUCTEMHOI YCTOIYMBOCTM, obecIedeHHOl pyHIaMeH-
TaJIbHOJ MIHBApUaHTHOCTBIO®. C/lefoBaTe/NbHO, IIOPAKOK B IPUpOfe nMeeT PyHIaMeHTaIbHO®
3HaYeHNe U He ABJIAETCA OCTPOBKOM B MOpe Xaoca. YObIBaHMe SHEPTUY B OfHOM MeCTe ¥ BO3-
HIKIIIAs B CBA3K C 9TYM HEYCTOYMBOCTD BBI3OBYT IIpubOAB/IeHNE SHEPIMHU B [PYTOM MeCTe I
IIOBBIIICHNE YCTOYMBOCTH, T.€. HOBBLI IOPAJOK. B 001IecTBe ske 3aKOH COXpaHeHNs SHEPIUU
He JIeIICTBYeT, U3 Yero CIeAyeT, 9YTO XaoC MOXKeT 3aHMMATh OOJIblilee MECTO 1 IO3TOMY Clep-
JKMBAETCSI YCWINSIMI JIIOAET. BeposiTHOCTD xaoca B 001IecTBe OYeHb BBICOKA, I OTBETOM Ha
3Ty MOCTOSAHHYIO YTPO3y ABIAETCA HeATENbHOCTb CTPEMAIErOCs K CAMOCOXPAaHEHMIO 9elo-
BedecTBa. VIMEHHO I03TOMY 3,eCh IIOPANOK IIpepbIBaeTCsA o9araMiu (HallpuMep, pasmiaHbIMU
BOITHaMII) MV TIOTOKaMM Xa0ca, a He Ha0OOpOT.

Pycckuit punocod Hukonait Bepasie B mucome «O BoitHe» mucan: «KusHb B 9ToM Mupe
ecTb 60pb6a. Bopbba — 1T rPeXOBHOTO pasfopa, OHa IPOMCXOANT OT HemomHoThL. Ho yepes
60pbby IpeofoneBaeTcs STOT Pasfop ¥ MPOUCXOAUT HAIIOMHEHNe XM3HNU. BoliHa — oHa u3
671aTOPOJHBIX, XOTsI U Y>KacHbIX (popM 60pbOBI. BoitHa — aHTHHOMMYHA IO CBOEI HPUPO-
7ie, OHa €CTb OCYI[eCTB/IEHHOEe IIPOTHBOpeune. Bo nMsA XM3HM BefieTcA BOHA U CTY)KUT OHA
momHoTe XU3HM. VI BoiiHa ceeT cMepTh. Llenb BoitHbl — Mup 1 oObenyHeHne. BoitHbl 6pu1n
MOTYIIIeCTBEHHBIM CPEACTBOM O0beIHEHNSI Ye/loBedecTBa. Hapoppr 6paTanice B KPOBaBbIX
pacIpsAx 1 B cTonkHoBeHMAX. C [peBHUX BpeMeH depe3 BOJHBI 00beMHSANICD YeTIOBeYecKie

> Cm.: Kyn T. CrpykTypa Hay4dHbIX pesomonuit. M.: ACT, 2009.

¢ Cm.: ITpuzoscun M., Cmenezepc V. Tlopsamok ns xaoca. HoBblit amasnor yemoseka ¢ nmpupogoit. M.: ITpo-
rpecc, 1986.
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obuiecTBa B 60/IBIIINE NCTOPUUYECKIIE TeJIA, B OTPOMHBIE IMIIEPUIL; Yepe3 BOHBI Pas3/IfiBaINCh
HapOIbI 110 TIOBEPXHOCTY 3EM/IM ¥ STUM ITyTEM YTOTOBJIANINCH €AVHOE YETOBEYECTBO U eiTHAA
BcemupHas ucropus! V BoiiHa e ObUIa BBIpaKEHIEM CaAMOTO KPOBaBOTO pas3fopa B 4eJo-
BedeCTBe, B3aMMHOI HEHABUCTHU HAPOIOB U SKKABI UCTpeOieHNst. BoltHa eCTh TbMa U CBeT,
HEHaBVICTb I I000Bb, )KUBOTHBII STOM3M U BBICIIee CaMOIIOXKepTBOBaHue. BoliHa He MoXeT
OBITH TONBKO TOOPOM MM TOJIBKO 37I0M, B HEIT €CTb U BEMMKOE JOOPO U BeMnKoe 3710»”. Xaoc
MO>XET M3MEHUTDb METOJI, C IOMOILILI0 KOTOPOTO MBI PAaCCMaTPUBaeM BeCh CIIEKTP deloBede-
CKMX B3aVIMOZEVICTBUIL ¥ B KOTOPOM BOJ{HA 3aHUMaeT JIMIIb 0COOYIO YacTb.

ITpeBOCXOmHBIM IPUMEPOM XaOTUIECKON CCTeMBbI ABJIAETCA MeX/yHapogHas cpefa. Co-
BpeMEHHOe MEXAYHAPOLHOe MPABO IPECTAB/sIeT 060 COBOKYIIHOCTD OrPOMHOTO UMC/IA
IIPABOBBIX HOPM ([JOTOBOPHBIX I OOBIYHBIX) Pas/IMIHOI CTEIEHN OOM[HOCTHU U IIPU3HAHVISL
Bynyun cBs3aHHBIMY MeXAY COO0I OCHOBHBIMY IIPMHIUIIAMY MEX/YHAPOJHOIO IPaBa, 3TH
HOPMBI, HECMOTPsI Ha MIX MHOT006pasue 1o CyIecTBy 1 pazHoobpasiue 1o popme, 06pasyior
CHCTEMY MEXIYHAPOLHOTO IpaBa. B cBOeil OCHOBe IPMHUMIIBI IPaBa UMEIT 0OBEKTUBHO-
CyOBEKTVBHYIO IPUPOLY.

OO6BeKTNBHOE X HAYATIO 3aK/TI0YAETCS B TOM, YTO KXK/OU MICTOPIIECKOIT SII0Xe IPUCYIIN
CBOVI IPMHIMIIBI IIPaBa, KOTOPbIE B JJAHHBIV IEPUOJ, OTPAXKAIOT CYLIeCTBEHHbIE 3aKOHOMEP-
HOCTH Pa3BUTIHS, HOTPeOHOCTI COOTBETCTBYIOIIEro obuiectBa u rocygapcrsa. CyobeKTus-
HOe Ha4a/I0 COCTOUT B TOM, YTO, MICTOJIKOBBIBAsA, OCMBIC/IMBAsA (aHA/IM3UPYs) HOPMBI IIpaBa,
JTIOIM TIPU3HAIOT €T0 MPUHIINIIBL, KOTOPbIE MM XK€ CO3IAI0TCS U PeanusyTCst b0 OTMeHs-
10Tcs. ClIeioBaTeIbHO, IIPABO I €T0 IPYHIIUIIB — 9TO 9/IeMEHTHI He MaTepMaIbHOTO OBbITILA, a
001IIeCTBEHHOTO CO3HAHVISL, U{EOTIOTIECKIIe SIBTIEHMS.

Pa3BuTyie MeXXIYHAPOJHOTO IIpaBa BCeria ObIIO TECHO CBSI3AHO C MEKIYHAPOSHBIMU J0-
ropopamn. Tak, MeX/[yHapOJjHble JOTOBOPHI IPOHM3BIBAIOT BCIO CUCTEMY COBPEMEHHOTO MEX-
ILYHapOJHOTO IIpaBa, BBICTYIAsA KaK MOLIHOE CPeICTBO M3MEHEHNUA He TONbKO OObIYHBIX, HO
U IIPeXXHUX OTOBOPHBIX U OCOOEHHO CO3JaHV BaYKHENIINX HOBBIX HOPM MEXIYHAPOLHOTO
IpaBa IMOYTU BO Bcex ero orpacnax. Hampumep, ¢ 1500 1. 1o H.9. mo 1860 I. H.5. «<HaBEYHO»
OBUIO 3aKTI0IEHO 0KOTo 8000 MUPHBIX JOTOBOPOB, KOTOPbIE B CPETHEM COOMIONAICH I [Jieit-
CTBOBA/IM He Oojiee IBYX yeT. «[lapagoKkcalbHBIM Ha IEePBBI B3ITIAL MOXKET II0Ka3aThCA, YTO
COBPEMEHHOE MEX/JyHapOJJHOE ITPAaBO €CTh B OCHOBHOM IIPABO JIOTOBOPHOE, a CaM MeXXJIyHa-
POJHDIN TOTOBOP JIO TMOC/IEHETO BPEMEHN CTPOUIICA U MOKOMJICA Ha MEXIYHapOJHO-TIPaBO-
BOM 0ObIuae»®.

AxTuBHO popMuUpyeTcs Takke MEeKIYHAPOLHO-IIPaBOBas IapagurMa, 3aKpeIrIiiomas B
06111eCTBEHHOM CO3HAHWM U IIPOCTPAHCTBE MEXKIYHAPOHBIX OTHOIIEHNIT «HOBBII 0OBIYal» B
KadecTBe CHeludIyecKoll HOpMBI CBOe0OpasHOro mporomnpasa. Ero xapakrepHbIMu yepramMu
SIBJISIIOTCS HEYETKOCTh 3aKOHOJATENIbHOM 0asbl, IMpeBanmMpoOBaHue BIACTHON IOMUTIYECKON
VHVIVATYBBL HAJl IOPUANYIECKN 3aKPEIUICHHBIMY [TOTHOMOYMAMY U CIOXKUBIIMMUCH HopMa-
MU IIOBeIeH)A TOCYAAPCTB Ha MeXKIYHAPOLHOI apeHe (BaXXHOCTD 3TOro (haKTopa yCUINBaeT-
s 3Ha4YeHMeM IIpeliefleHTa B aHIJIOCAKCOHCKOII IIPaBOBOIL KY/IbType), HeOpMabHBII XapaK-
Tep pAfla BAMATENbHBIX MEXYHAPOJHBIX OPraHM3aluii, aHOHVMMHOCTb U IPMHLIMIINMAIbHASA
HeIy6IMYHOCTD 3HAYNUTEIBHOI YaCTV IIPYHMMAEMbIX PeIeHNIT I T.IL.

AHDIMIICKNIT TOCYRapCTBeHHBIN feATens 1 gpunocod Tomac [o66¢, ncxons ns cBoeit KOH-
LENIUY O BOVIHE BCEX MPOTUB BCEX, YTBEPXK/AJI, YTO MEXIYHAPOJHBIN JOTOBOP yTpaduBa-
eT 06s3BIBAIOIYI0 CITY, KOJIb CKOPO C 06erX CTOPOH, 3aK/TIOYMBIINX AOTOBOP, BO3HMKAET

7 Beposies H. ®unocodus HepaBeHcTBa. 2-e ucnp. usf. Ilapmk: YMCA-PRESS, 1970. C. 190.

8 Tananaes A. H. IlpaBo MexyHapoHbIX forosopos: B 2 T. T. 1: O6mue Bonpocst / ors. pen. JI.H. Illecra-
koB. M.: 3epuarno, 2011. C. 4.
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crpax’. Hupepnaunckmit punocod benennkr CrimHo3a BOOOIIe COMHEBAICS B BO3MOXKHOCTH
obecreunTh JOOPOCOBECTHOE BBIIIOTHEHNE TOCYAPCTBAMI MEXX/JYHAPOJHBIX 00513aTeIbCTB I
JIOTyCKas caMoe mupokoe mpuMeHeHMe clausula rebus sic stantibus («kmaysyma o HensmenHo-
CTI 0OCT OATEIbCTB») B JOTOBOPHBIX OTHOLIeHMAX . Crieffysl B CBOeil TPaKTOBKE €CTeCTBEH-
Horo npasa 3a T. [o66com u b. Cimuo3oi1, Hemenkuit gpunocod I. lerensp yrBepsxpar, 410 B
001IiecTBe BCe BpeMs IPOUCXOAUT CMEHA COCTOSIHUIT BEPHOCTI TPAKTATaM I OTKa3a OT HUX,
B 4€M 3aK/IIOIA€TCA AMAJIEKTVIKA PA3BUTUA Me)KI[yHapOT_[HbIX OTHOIIIEeHN1. B TO ke BpeM CO-
61IofIeHNe TPAKTATOB OH CYMTA/I IPUHIUIIOM MEXAYHAPOFHOro mpasa'l.

31ech yMeCTHBIM 6yneT BcrioMHUTh CaH-CredaHCKnit MUPHBIIT JOTOBOP, TIO/IVICAHHBIN
19 ¢espansa (3 mapra) 1878 r. ITo cnpaBegmusomy 3amedanuto H. H. Pyrbrya, «geHp mog-
IIMCAHMA 9TOTO NOTOBOpA CUMTAETCA IEPBBIM THEM HE3ABUICUMOCTU BOHFapI/II/I... Torna Xe
[OJIHYI0 HEe3aBUCMMOCTD HOYYWIN U pacimpuiu cBou rpanuisl Pymeraus, Cep6usi, YepHo-
ropus. Poccus sxe B EBporie yoBieTBOprIach IMIIb BO3BpalleH1eM I0KHOro yraa beccapa-
6un, ycrymrensoro nocie CeBacTOIOIbCKOM 060poHsI 110 [TapiyKcKoMy MUPHOMY ZOTOBOPY
1856 roma»!2.

OpHako 3aTeM IO MHMIMATHBE MMHIUCTPAa VHOCTPAaHHBIX el ABcTpo-Benrpuu rpada
Iproner Auppammn-crapuero CaH-CredaHcknit foroBop 6bUI lepecMOTpeH. B pesynbrare Ha
Bepnmuuckom KoHrpecce (13 uronst 1878 1.) bonrapus 6bi1a pasjenena Ha Tpu yactu: Opaxuio
1 MakeIoOHUIO, KOTOpbIe BEPHY/IICh B cocTaB Typuyu, BaccanbHOe boirapckoe KHAXeCTBO,
U3 I0KHOII 3aba/IKaHCKOI yacTy boirapun Obl1a cosfaHa MCKyCCTBEHHAs aBTOHOMHasA IIPO-
BrHIMA OCMAaHCKON UMIIEpUH [TOT, Ha3BaHMeM BocTounas Pymens. 3aTo AHI/INA OKKyIIMpoO-
Baia Kump, ABctpnsa — bocumio n Tepuerosuny.

HoBamueli mocefHero BpeMeH!, B KOHTEKCTe TOCIOfICTBAa HOPM MeXXIYHAPOLHOTO IIpaBa
Hal HAQVIOHAJIbHBIM 3aKOHOMATE/IbCTBOM, ABJ/IAETCA INTAHOMEPHO BbICTpaMBaeMasA IIPpaKTNKa
CYAeOHOTO Mpec/IelOBAHMsI CO CTOPOHBI MEXIYHAPOLHBIX ¥ MHOCTPAHHBIX OPTAHOB IIPABO-
CyIU/IH OTCTABHBIX U TaXKe HeI/“ICTByIOHH/IX T/1aB rocynapcns, a TAKXX€ MHBIX JINII, 3aHNMAIOIINX
BBICOKIIE FOCY}IapCTBeHHI)Ie IIOCTHI. KpOMe TOTI'0, MHOXXATCA IIOIIBITKNM HAIIVIOHA/IbHBIX cy}le6—
HBIX OPTaHOB IIPMHNMAThb pEIIeHNd, O6}ISaTeHbeIe 711 ICIOTHEHVISI THOCTPAaHHbIMU I‘OCY-
fnapcTBaMu 1N Me)KHyHapOHHbIMI/I OpraHmsanuAMI.

Ye/roBe4eCTBO HAYa/IO PasBUBATHCS, OMMPASICh HA «IApafurMmy cuishy. OfHako OypHoe
pasBUTHE MPOUCXOANIO C MCIIOB30BAHMEM «IAPAJUTMbI SHEPTUI», KOTOPas COfep)Kana B
cebe B IBHOM BJie «IIapagurMy MHGOpPMalLui», HO CMEHbI 9HEpPreTHYeCcKOil apajurmMbl Ha
IMapagurmy MH(bopMauMOHHylo IO KOHIA ellle He MpOoU301UI0. MOXXHO cuMTaTh, uTO B 1948 T,
KOI'ZIa aMepUKaHCKNIT MHxeHep U MateMatuk Kiop [lleHHOH nmpemioxw Mupy GpopMyiry MH-
(hopMaLMOHHOI SHTPONNY, YeIOBEYeCTBO BCTYIWIO B «MH(GOPMAIVIOHHYIO (dasy» CBOEro
Pa3BUTUA, XOTA OCO3HAHNE (byHIIaMeHTaIIbHOCTI/I I/IH(i)OpMaI_U/IOHHI)IX HpeHCTaBHeHI/H/UI O Mupe
ellle BIICPeNIL.

Jlyist 6ONBIIMHCTBA CHUCTEM XapaKTepPHO HAMMYME B HMX IIPOLECCOB Iepeaun nHdpopma-
o n praBHeHI/I}I. K HaM60nee CIIOKHBIM OTHOCATCA L€JIEHAIIPAaB/I€HHbIE CYICTEMBI, IIOBENIE-

° Cm.: To66c T. JleBuadan, wim Marepust, popMa 1 BIacTb TOCYAPCTBA L[EPKOBHOTO 1 TPXKAAHCKOTO //
Io66¢ T. Cou.: B2 1. T. 2. M.: Mpicnb, 1991.

' Cnunosa B. Borocnoscko-nonurudeckuit Tpaktar // http://www.civisbook.ru/files/File/Spinoza_B-P_
tr.pdf (zara o6pamenns: 5 aBrycra 2014 1.).

" Cm.: Tezenv I'B.®. Oumocodus mpasa. M.: Mbicis, 1990.

2 Pymowt H. K croneruto Can-Credanckoro mupHoro gorosopa («IToces» Ne 4/1978) // Poccust B amoxy
pedopm / coct.: B. Kemsarun, H. Pyrtora. @pauxdypr-na-Maitxe: IToces, 1981. C. 78.
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HI€ KOTOPBIX NOJYMHEHO NOCTVDKEHUIO ONIPEJeTIEHHON 1IN, I CAMOOPTaHM3YIOEC, CII0-
coOHblIe B nporiecce GYHKIMOHVPOBAHUA MEHATD CBOIO CTPYKTYPY.

Hacrosmas neHHOCTb Teopuy Xaoca HaXOOMTCA Ha BBICIIEM YpoBHe — B cepe Haumo-
HanbHOM cTpareruu. HafeaTbca Ha Xaoc colManbHBIX MPOLECCOB KaK MCTOYHMK KpeaTHBHOTO
pasHOOOpasys Helb3sl, TAK KaK 113 Xaoca B 00lIecTBe He BCeria poxkaaercs nopsfok. Kpome
TOTO, IIOPSAJIOK MOXeT POANUThCA Oe3 Hac, OC/Ie Hac, COBCeM He TaKoiil, KaKoil Mbl XoTuM. OT-
CIofIa MOAB/IAETCA VJesl YIPAB/IsAeMOro Xaoca, KOTOPBIiT coueTaeT HEYCTOMYMBOCTD 1 M361pa-
TETIbHYIO0 Pa3pYIINTETbHOCTD C TBOPEHMEM HOBBIX JKe/TaTe/IbHbIX MIPOIeCCOB. DTa METOAMKA
OTYaCTV IIPUMEH:IACh BO BpeMsA IPOBEeHNA «IIBeTHBIX» PeBOMIONNIA. B 9THX ycmoBusax cra-
OMIPHOCTD HaYMHAET IMOHMMATHCS He KaK CTAaTMYHAsdA, a KaK AMHAMIYHAs KaTeropus, oIpe-
HesLAloliee CBOMICTBO KOTOPOJ — OIepeskeH)e HeIraTMBHOIO PasBUTHA COOBITHUI, VX IIPEeBEeH-
THBHOE perymupoBaHue. Tak, ec/ MPOAHAIM3UPOBATh TUIIONTOTUYECKUIT PSS KOHQIMKTOB
IIOCTIEIHET0 BpeMeH U, TO 0OpalaeT Ha ce6st BHIMAaHUe CIefyolee 00CTOATeTbCTBO: HI OfIH
U3 HUX TaK JI0 KOHIIA ¥ He ObII yPeryIMpoBaH, HO, TeM He MeHee, KOMMYeCTBO MOJ00HbBIX CI-
Tyanuit pactet. CliefyeT TONIbKO IIOMHITb, YTO 6€3 BHYTPEHHEro HeOBO/IbCTBA BIACTbHIO, €3
IeTpyUBaLMy HaCe/IeHNs, €0 UTHOPYPOBAHNA TaHHAsA METOAMKA He CMOXKeT CpaboTaTh, OffHa-
KO MO>XXeT OBITb MCII0/Ib30BaHA /ISl YaCTHBIX 1IeJIelt, HAIpMMep AJIst IPOBO3I/IAIIeHNS YPE3BbI-
YajfHOTO HOJIOXKEHVS B LIeJIAX YAep)KaH!A BIAaCTH, YTO OIIACHO U TPO3UT N0OENO0l Xaoca Haj
MIOOBIMY LIEAMI, T.€. CLIeHapUII-IIPOEKT YIIPAB/IsIEMOTO Xa0ca MOXKeT JTOKa/bHO HPYMEHATh-
Cs1, HO TIOC/IEICTBIS €TI0 IIPYMEHEHISI MOTYT OBITD yyKacarowyMu. PICK HACTONIBKO BEINK, YTO
HeT IIeHbI, pajyt KOTOPOJ CTOUT UTPaThb € orHeM™.

L/t crHepreTMKyM CBOJICTBEHHO CTpeM/IeHUe BBIABUTH OfVH [IABHBIN (aKTOpP, KOTOPDII
OKa3bIBaeT OCHOBHOE B/IMAHME Ha IPOIIECC IBVDKEHMA K MOPANKY M KOTOPOMY IOJYMHEHbI BCE
OCTaJIbHBIe NlepeMeHHbIe. [JaHHBII (PaKTOP YCTIOBHO MMEHYETCS «IapaMeTp mnopsiskar. OFHaKo
€ro JIeVICTBYE BO MHOTOM HEIIPEJCKA3yeMO, VI 9TO He T03BOJIAET HEMTOCPENCTBEHHO YIIPAB/IATh
PasBUTUEM CUCTEMBI, T.€. IEPEBOJUTD €€ B MIHOE, 3apaHee ONpeJeIeHHOe COCTOSHME.

B ocHOBy opranmusanum ynpasiaseMOro Xxaoca Iol0)KeHa IIepecTpOliKa MacCOBOTO CO3Ha-
HIA ¥ MUPOBO33PEHMA TIOCPENCTBOM XKECTKOTO BO3/IENICTBIA COBPEMEHHBIX CPE/ICTB MaHUITY-
JISILMIT BCeVl JYXOBHOI cepoit deoBeKa ¢ mpyuMeHeHneM NH(GOPMALMOHHBIX M COLIATbHO-
KY/IBTYPHBIX TEXHOIOIMII. DTO MUpoBasA MHPOPMALVIOHHO-IICUXONIOINYeckas BoliHa. B xone
ee ObIIM paspyllleHa Ky/lIbTypa COMMAAPHOCTH, MIMPOKO BHEAPEH KY/bT JIeHeT 1 CoLma-uap-
BIHMCTCKMX CTEPEOTHUIIOB B IIPEACTAB/ICHN O YeoBeKe 1 00iecTBe. CIOCOOHOCTD MIMPOKMX
Macc Hace/eHNs K COIPOTHBICHNIO, CAMOOPTaHU3AIINY Y PA3BUTHUIO ObI/Ta Pe3KO CHIDKEHa.

TexHonorum ynpas/seMoro Xxaoca eCTb HOBbIII HEKOHTPOMPYEMbIil B HacTosAllee BpeMs
MEX/JyHapOIHBIMIU OPTaHU3ALMAMU BUJ, OPY>KMA MacCOBOTO NOPaXKeHUA J/IA yCTaHOBICHNA
MIPOBOIO IOPANKA B MHTEPECaX CTOPOHBI, €ro NPUMEHAIOLEN, MHCTPYMEHT B MUPOIPO-
exTHOI 6opbbe. Eme B 1912 1. OTeYeCTBEHHDIN TOMUTUIECKUIT TEATEND U TOCYmapCTBOBE],
@.0. KoKoHmKMH 0TMeYal, YTO «HaPAJY C TOCYAapCTBOM CYIIECTBYIOT U IPYTHE COIO3BI, BHY-
TP KOTOPBIX 3apOX/AI0TCA 0COObIe IPaBOLIOPALKY, OTIIMYHbIE OT TOCYAapcTBeHHOro. Takue
COIO3bI MOTYT CYIIeCTBOBaTb B Npefie/laX OHOTO TOCY[AApCTBa, OXBAaTbhIBas YacTb €ro Hace-
TIEHN, HO M MOTYT PACIPOCTPAHATHCA Ha TEPPUTOPUIO HECKONBKMX TOCYJAPCTB, IPUHMUMAA,
TaKVM 00pa3oM, MHTEPHAIVOHANbHBIN XapakTep. COI3bI 9TM MOTYT CTOATh B PasJIMYHBIX
OTHOUIEHNAX K IrocyfapcTBy. IIpaBo HEKOTOPBIX M3 HUX TOCYJapCTBO MPU3HAET U BKIIOYAET
B CIICTEMY CBOEro cOOCTBEHHOrO IpaBa (KaK, HAIlPUMep, PyCCKOe FOCY[aPCTBO — IIPABO IIpa-

1 Cm.: ®edomosa B. Yupasnsemspiit xaoc // URL: http: spkurdyumov.rwwhat/upravlyaemyj-haos/ (zara
obpamtenns: 5 arycra 2014 r.).
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BOC/TaBHOII LiepkBu). Ho ecTb 1 Takie co03bl, IpaBa KOTOPBIX CTOAT COBEPLIEHHO OTHE/NIbHO
OT TOCYAapPCTBEHHOTO IIPABONOPA/KA, a MHOIZA JaXKe HaXOHATCA B IIPAMOM NPOTUBOPEUYNN
¢ HuM (HeIpU3HAHHBIE 11 3alIPellleHHble PETUTIO3HbIE CEeKThI, TallHble 00I[eCTBa, KUBYIINe
B IIpefieflax KY/IbTYPHOTO TOCYAAapCTBA HEKY/IbTYpPHBIE ITIEMeHa, KaTO/MM4ecKas 1ePKOBb BO
®pannun). HakoHer, CylecTByeT c003, KOTOPbIil CTOUT HaJ| TOCYJAPCTBAMU U B COCTAaB KO-
TOPOTO OHM BXOJAT B KaueCTBe WICHOB, IIONUMHAACH BMECTe C TeM U ero IpaBy (MeXJyHa-
POJHBIIT COI03 U MEeXXIYHapOHOe IpaBo)»'Y. Hampumep, B COBpeMEHHBIX peanusax K HIM OT-
HocaTca EBponericknii coro3, HATO n T.71.

AHanus IOCNENCTBUI BO3JENCTBIA JaHHOTO POJia TEXHOJIOTHII II03BOJIAET BBIIEIUTD IBE
OCHOBHbIE 3a/]a4ll OPTaHN3aTOPOB JX MCIIOIb30BAHMA.

Bo-mepBbIX, 3ajauya COKpalleHNs YMCIeHHOCTY HAacelIeHNs, He IPefiCTaB/IAOINIEero MHTe-
pec 1 OpraHN3aTOpOB HOBOTO MMPOBOTO NopsifKa. «e/oBeK, IOCKO/IbKY OH CYILIECTBYET B
Macce, He eCTb OH caM. Bo MHe, TOCKONIBKY 51 B Macce, €CTb YTO-TO, YTO He eCThb A caM. [leno B
TOM, YTO Macca HUSBOJUT eIMHUYHOE, OT/IEIbHOE [I0 YPOBHSA aTOMa, 3aCTAB/ISIET €T0 OTKa3aTh-
Cs1 OT CBO€OOpassi CBOETO CYIIECTBOBAHMS; (PUKIVISI IIOXOXKECTHU TOCIOACTBYET Hajl BCEMIL
51 xernalo IMeTb TO, YTO eCTh Y PYTOro, 1 XOTeJI OBI OBITh B COCTOSTHUY CHENATh TO, YTO MOXKET
ClienaTh Apyroi» .

JIrony c OVIHAKOBBIM CTAHAAPTOM ITOBEIEHNA B OfMHAKOBO CUTYaIVJ IIPUMYT OIMHAKO-
BOE pellleHNe. 3HAUUT, KTO GOPMUPYET CUTYALMIO U CTAaHAPTEI, TOT GOPMIPYET IOBEfCHIE.
DaKTHYeCKM 9TO U €CTh HeOTpaHIYEeHHAs BIaCTb. 3aBOEBaHIE MIIPA IIPOMICXOANT B Ba STaIIa.
[lepBplit mwar: paspyuienne TPagUIMIOHHOTO CO3HAHNA, C/IOM BEPTUKA/IbHbBIX CBA3EN MOKOJIe-
HMIL, XpaHAIIMX TPAAULMOHHOE IIOHMMaHye Mypa. BTopoil mar: Ha pacuMILeHHO «IIOJISIHE»
HaCaXJAeTCsl eAVHBII PallIOHATbHO-IOTPeOUTeNbCKMII THI co3HaHMA. O611ecTBO IpeBpa-
IJaeTCs B CTAf0, CTPeMsilleecs K OffHOI Lie/i — YBeMUYUTDb OTpebIeH e,

B Ha Bek, KOIZIa CTPEMUTENIBHO PacTeT YMCTIO CPefCcTB MacCOBON NH(OpMALNN, YeTIOBEK
CO BCEX CTOPOH CIBIIINT IPU3BIBBI CIENO0BATH TAKOMY-TO IOMUTUYECKOMY KYpCY, ITyTelle-
CTBOBAaTb TAKMM-TO 00PasoM, IIOKYNaTh TaK1e-TO TOBAPHI 1 T.1. Bce 9T0 MOTUBMPYeTCs TeM,
YTO AKOOBI COOTBETCTBYET «30BY UCTOPUI», «YXY SIOXV» I T.JI. U T.IL

B aTHX yc/oBUAX /TI0AY JOMKHBI BIaZleTh METOJIOM aHa/M3a BbICKa3bIBAHMUII IIPE/I/IOKEHMIT
IUISL TOTO, YTOOBI OT/INYATH Te IIPEMIOXKEHNsT, KOTOPbIe HECYT B cebe CMBICI, OT GeCCMBICTIEH-
HBIX 1 0TOpachIBaTh 9TH MocenHe. OTOPOCUTD UX HEOOXOAUMO He IIPOCTO U3 ITyPUTAHCKUX
coobpaxkeHnit — 4TOOBI HABECTH YNCTOTY i IOPSIZIOK B I3bIKe; HEOOXOAUMOCTD YCTPAHEHNS
3TUX 6eCCMBICTIEHHBIX NPEIOKEHNUIT TUKTYETCSA TeM, U4TO, HeB3Vpas Ha CBOIO KOTHUTUBHYIO,
[I03HABATEeIbHYI0 6ECCMBICTIEHHOCTD, OHU MOTYT O/1arofiapst CBOeMy BBICOKOIIAPHOMY CTHJIIO
OyIOpaXUTb 4YelIoBeYeCcKue YyBCTBA; TONMKATD JIIOfEH, He YMEIOIUX aHaIU3UpPOBaTh CMbICI
BBICKA3bIBAaHMII, HAa HeoOAyMaHHbIe TOCTYNKI. HeclmocoOHOCTb K aHaMM3y s3bIKa MOXKET, Ta-
KuM 06pa3oM, IPUBECTH K TPATMUECKIUM Pe3y/IbTaTaM.

Bo-BTOpbIX, 3a7aya ocabneHns MM paspylleHNs HalMOHANbHBIX TOCYAAPCTB, C Iepe-
XBaTOM YIPABJIEHNSA 3TUMU FOCYAPCTBAMM CO CTOPOHBI TPAaHCHAIIVIOHAIbHBIX KOPIIOPALINI,
TPaHCHALIMOHA/IBHBIX IPECTYNHBIX CMHVKATOB, HaJHAI[MOHA/ILHBIX OPTraHOB 1 OpraHM3a-
1M1, TOJIKOHTPOJIbHBIX MHUIMATOPAaM 3allyCKa TE€XHOJIOTUII yIpaBisgeMoro xaoca. Ilpu pe-
IIIeHNY 9TOY 3a/ja4yli MMeJIO MeCTO COBMEIIeHNe «MATKUX GOpPM» TeXHOJIOTUIT YIIPaB/IIeMOro
Xaoca ¢ BapBapCKUMIU BOEHHBIMU arpeccysaMy (HampyuMep, JIuBYs, HeyAaBIIasACs MOMbITKA B

! Koxouwikun .. Jlekuuu 110 0611eMy rocyfapcTBEHHOMY IIpaBy / IOX pex. u ¢ mpenuci. B.A. TomcrHoBa.
M.: 3epuaio, 2004. C. 126-127.

15 beeuawsunu A.Q. Heonosutusmsm u sksucteHumansm. Toumcn: Mennnepeba, 1975. C. 20.
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Cupuy, YkpanHa). Kak cencTsiue, 9Ty IpoLiecchl JO/DKHBI BeCTY K KOHL[EHTPALY KOHTPOJLA
HaJ| GVHAHCOBBIMY, BOCHHBIMI VM MH(GOPMAIVIOHHBIMU PECYpcaMi MIPOBOTO COOOIIeCTBA CO
CTOPOHBI OPTaHM3aTOPOB YIPAB/IAEMOTO Xa0ca.

[Ipu moCTVDKeHMM MaKCUMAIbHON XKeCTKOCTHU CBs3ell cucTeMa IpuobpeTaeT CBOVICTBA
CaMOOPraHM30BAHHON KPUTWYHOCTY, U3BECTHON B Teopuu Karactpod. B aToM cocrosgHuu
CMCTeMa MaKCYMAa/IbHO YyBCTBUTEIbHA KO BCeM BHEILTHVM VI BHYTPEHHVUM BO3JIC/ICTBIAM —
¢drykryanusM. [laxke camble He3HAYMTE/IbHBIE COOBITISI MOTYT BBI3BAThb B TAKOIl CHCTEMe
LIEMTHYIO PeaKIUIO U IIPUBECTI K paspylIeHNI0 cOPMUPOBABIIENICA CTPYKTYPbI, IOCTIe 4ero
HAYMHAETCsI HOBBII LMKJI CaMOoopraumsamyi. I[Ipy 9ToM B ee 0GHOBIIEHHOI CTPYKTYpe Tepsi-
eTcs MHGOPMAIVA O IPOLIIOM COCTOSHUY, YTO U Ie/laeT IPOLIecC SBOJIIOLUY HeOOPATIMBIM.
Taxoit mepexoy; cUCTeMBbI B CUHEpreTVKe Ha3bIBaeTcsl 6udypranueit.

Takyum 06pa3om, OffHa 113 TOHKOCTeJT CUHEPreTI4eCKOro aHaIu3a COCTOUT B TOM, 4TO IIPO-
LIeCChl, ABJIAOIINEC YIIPaBIeHYCCKUMIY I OFHOI M3 CUCTeM, OFHOBPEMEHHO BBICTYIIAIOT
KaK 3/IeMEeHTBI CAMOOPTaHN3aALIMY CUCTEMBI 607Iee BBICOKOTO MopsfiKa. YeM KpyIHee U CIIOX-
Hee CUCTeMHBII 00'beKT, TeM BBIIIe B HeM y/Ie/IbHbII BeC CaMOOpraHmM3anum. B cAsm ¢ atum
IIPY M3yYEHNN CUCTEMHBIX 00'beKTOB B MEXKIYHAPOLHO-IIPABOBOII cepe B [[e/IOM CHEPreTH-
Ka MOXeT fjaTh 00JIee Oy TUMBIIT 3 PeKT, 4eM IPY MCCIELOBAHNN €€ OT/E/IbHBIX ITOfICUCTEM.

[IposBNeHNA IMPaBOBOM SHTPONUY OOOCHOBAHHO CBSI3BIBAIOT C Ha/JINM4MeM B IIPaBOBOI
PeasbHOCTI 37IeMEHTOB HEeOPraHI30BaHHOCTH, BepHee, fe3opranusanym. [IpudyeM B faHHOM
CITydae pedb U/eT He O IOTHOI e30praHM3aLI TeX WV MHBIX MOfCUCTEMHBIX 00pa3oBaHuIL,
U3 KOTOPBIX COCTOMUT IIPaBOBOE CUCTEMHOe 00pa3oBaHie, a INIIb 00 9/IeMeHTaX Ae30praHu-
3aIVM, TIOCKOJIbKY TIOTHASA JIe30pTaHU3alMsA eCTh paclajl CYCTeMBI, TpeKpaleHne ee GyHK-
L[MIOHMPOBAHYS.

Hanb6ornee HarIAgHO SHTPOINA IPOABJAECTCA B QYHKIMOHUPOBAHUN MHTETPUPOBAHHBIX
CUCTEeMHBIX 00pa3OBaHUIL, COYCTAIOMMNX B CBOEW CTPYKType IOICUCTEMBI MaTepUaIbHOIO
(cowmanpHble — CHCTeMa CyOBEKTOB OIpelie/IeHHO I0PULIIECKOlt AeATeNbHOCTI) U Ufieasib-
HOTO TIOPSIIKOB (aOCTPAKTHBIE CUCTEMBI, TIPECTAB/IIIONIIE COO0IT CHCTEMY IIPABOBBIX HOPM,
PEryIUpYIOMNX Ty VIV MHYI0 Pa3HOBUIHOCTD IOPUANYECKON IeSATEIbHOCTIH).
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Abstract

The relevance of the topic is determined by the necessity in realizing current changes in legal science.
The essence of the changes is explained by the fact that our perception of reality is based on different
scientific paradigms. The world is represented as a place full of contradictions and disorder, and we
are looking for a framework that will fill it with sense. Many researchers are widely using concepts and
methods of synergetrics, which is usually referred to as the theory of chaos in American scientific litera-
ture. Synergetrics helps to study a certain aspect, connection of a legal phenomenon. Therefore, this
approach can be applied not in any research, but only in those requiring studying certain aspects and
features of a phenomenon. The synergetic paradigm allows revealing such new characteristics of legal
systems as: openness, self-organization, nonlinearity in the development of social and legal phenom-
ena. At the time when the harmonization of the Russian and international legal systems is a priority, the
transformations in the sphere of international relations are being taken into account. The knowledge of
legal entropy will give a chance not only to explain many features of self-organization, disorganization
and self-government of legal systems, but to develop the approaches, techniques allowing influencing
the choice of the alternative ways of their development. Laws of the chaos theory can help while study-
ing the dynamics of the modern civilization processes. At the same time, the complexity of the environ-
ment means a number of factors, influencing the work of various social organisms. This complexity
also includes variability of these factors. Nowadays, hardly any country does not depend on the global
informational, financial, economic, technological systems. A similar situation influences economy, politi-
cal decisions and the system of legal regulation. At the same time there is an issue with the legitimacy
of applying characteristics disorder, uncertainty, disorganization to the law, which, as a tool, provides the
balance in social relations, adding essential certainty. This question is quite legitimate since there is no
current solution in the modern legal science.
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CTpyKTypa cucteMbl HOPUANYECKOM
OTBETCTBEHHOCTMU

P.P. XacHyTauHoB
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AHHOTaUMA

B paHHOM cTaTbe aBToOp, ONMPanAch MaBHbIM 06pa3oM Ha CUCTEMHBIA METOZA, MOMbITancA PelwmnTb Npo-
6nemMy CTPYKTYpbl CUCTEMbI FOPUANHECKOW OTBETCTBEHHOCTHU. B pesynbTate aBTopy, BO-NepBbIX, yAanoch
chopMynMpoBaTb NMOHATUE CTPYKTYPbl (OyHKLMOHAIBHON CUCTEMBI B LIESIOM U CTPYKTYPbl CUCTEMbI OpU-
[MYECKOW OTBETCTBEHHOCTU B YacTHOCTU. CTPyKTypa (hyHKLMOHANbHOM cucTeMbl 6bina npeacTaBneHa
KaK Hekas apXMTeKTypa CUCTEMbl, CO3[aHHasA Mo 3aKOHOMEPHOCTAM MeXaHW3Mma, 06ecrneymBaioLero
CUCTEMHble CBA3M MeX Ay ee CTPYKTYPHbIMU 3N1eMEHTaMu (KOMMOHEeHTaMu) NoCpeAcTBOM (DOKYCMPOBaH-
Horo nonesHoro pesynbtata. CoOTBETCTBYIOWMM 06pa3om 3Ta AeduHuumA Gbina CnpoeKTMpoBaHa Ha
LeUHULMIO CTPYKTYPbl CUCTEMbI IOPUANYECKOA OTBETCTBEHHOCTU. CTPYKTypa CUCTEMbI IOPUANYECKON
OTBETCTBEHHOCTM MNpefcTana Kak HekaA apXuTeKTypa CUCTEMbl IOPUANYHECKON OTBETCTBEHHOCTU, CO3-
[aHHaA Nno 3aKOHOMEPHOCTAM MexaHu3ma, 06ecrneymBatoLLEero CUCTEMHbIE CBA3U MeXAy BUAaMu opu-
[MYECKOI OTBETCTBEHHOCTM MOCPELCTBOM (DOKYCMPOBAHHOIO MONE3HOro pesynbTtarta, (hopMynvpyeMoro
B COOTBETCTBUM C rOCYAaPCTBEHHOW MPaBOBOW MOMUTUKOMW, Hanpumep obecrneveHne ypoBHA NpaBoHa-
pyLUEHUIA, COOTBETCTBYIOLLErO ONTUMAaNbHOMY (OYHKLMOHWPOBaHMIO AEMOKPaTUYeCKOro NpaBoBOro CO-
LmManbHoro rocynapcTsa. Bo-BTopbIx, aBTOp BblAENWI creunduieckne oco6eHHOCTU CTPYKTYpbI dhyHK-
LIMOHANbHOMN CUCTEMBbI, CMPOEKTUPOBAB WX 3aTEM Ha Creumguyeckme 0COGEHHOCTH CTPYKTYpPbl CUCTEMBI
IOPVANYECKOIN OTBETCTBEHHOCTH. OCHOBY 3TUX CNeLMdUIECKUX OCOBEHHOCTEN COCTaBNAET LIeHTpanbHoOe
opraHuaytollee BnAHWE (hOKYCUPOBaHHOTO MOMEe3HOro pesynbTaTta Kak (yHKLMOHAIbHOM CUCTEMBI, TaK
1 CUCTEMb! FOPUANYECKON OTBETCTBEHHOCTU COOTBETCTBEHHO. B-TpeTbiX, NCX0AA U3 MOHATUA CTPYKTYpbI
(pyHKLIMOHANbHO CUCTEMbI B LIENTOM U CTPYKTYPbl CUCTEMbI FOPUANYECKON OTBETCTBEHHOCTM B HAaCTHOCTH,
a Tak>Xe WX Crneumguyecknx ocobeHHOCTEN, aBTOP BbIAENNN CTPYKTYPHbIE 3IeMEHTbI (KOMMOHEHTbI) CU-
CTeMbl lopuANYecKoi oTBeTcTBEHHOCTU. OTAaBanA NpeanoyTeHne 0TpacneBoMy KpUTEPUIO, B Ka4ecTBe
CTPYKTYPHbIX 3M1EMEHTOB (KOMMOHEHTOB) CUCTEMbI IOPUAMYECKO OTBETCTBEHHOCTU aBTOp BblAENWN
cnenyiowve BUAb! OPUANYECKON OTBETCTBEHHOCTU: KOHCTUTYLIMOHHAA, YrofIoBHasA, aAMUHUCTPaTUBHAA,
rpaXkaaHCcKo-NpaBoBan, TpyAaoBas, hMHaHCOBanA, ceMenHo-NpaBoBan (Kak hopMuUpytoLmMiicA BUA, opy-
[MYECKO OTBETCTBEHHOCTM), YTONOBHO-MCTONHUTENbHAA, KOHCTUTYLIMOHHO-NpoLeccyanbHan (Kak dop-
MUPYIOLLMIACA BUA, IOPUANYECKON OTBETCTBEHHOCTU), YrONOBHO-MPOLIECCyarnbHan, rpaXk 4aHCKo-MpoLieccy-
anbHaA. Kpome Toro, 06A3aTenbHbIM 3MEMEHTOM CTPYKTYPbl CUCTEMbI FOPUANHECKON OTBETCTBEHHOCTU
ABNAETCA (DOKYCUPOBaHHbI NONE3HbIN pe3ynbTaT, (hopMynMpyeMblii B COOTBETCTBUM C rocyAapCTBEHHOM
NpaBoBOW MONWUTMKOW, — obBecrneyeHne YpoBHA NpaBOHAPYLIEHUA, COOTBETCTBYIOLErOo ONTUMAaNbHOMY
(PYHKLIMOHMPOBAHMIO [EMOKPATMHECKOro NpaBoBOro COLMAasIbHOMO rocyaapcTaa.

KnroyeBble cnosa

CTPYKTypa, cuctema, CtJyHKLl,VIOHaJ'IbeIVI QNIEMEHT, KOMMOHEHT, CbOKchIpOBaHHbIVI NonesHbIN pesynbTar,
ropunanHeckana OTBeTCTBEHHOCTb, NpaBoOHapyLeHne

Bubnnorpacunyeckoe onuncanue: XacHytavHos P.P. CTpyKTypa cucTembl IOpuanNHeCcKon oTBETCTBEHHO-
ctun // Mpago. XypHan Boicluen wkonbl 3koHoMukm. 2014. Ne 4. C 30-44.
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Il cucTeMHOrO MOAXONa K IOPUIAMYECKOi OTBETCTBEHHOCTI B (hOpMe TeOpeTIIeCKOl KOH-
LeTILY TIO] Ha3BaHMeM (pyHKI[MIOHA/IBHOI CUCTEMbI' BeCbMa BaXKHBIMIU SIBJIAIOTCS CTPYKTYPHBIE
VICCTIEOBAHYA. DTO CIIOXKHBIN I MHOTOTPAHHBIN MPOILIeCC, IpeAHoarammii GopMyIipoBaHue
MOHATYA CTPYKTYPbI GYHKIMOHAIBHON CUCTEMBI B 1I€JIOM M CTPYKTYPBI CUCTEMbI I0PUIIECKO
OTBETCTBEHHOCTH B YACTHOCTH, @ 3aT€M BbIAEIEHIE I HAyIHOe 0OOCHOBAHNUE CTPYKTYPHBIX
97IEMeHTOB (KOMIIOHEHTOB) IIOC/IEIHEN!, C YIEeTOM CIIeliU(pUIeCKUX 0COOEHHOCTEIL.

Ha ceropHAImHMIT IeHb CTPYKTypa paccMaTpuBaeTcsl KaK HeoThbeMJIeMblil aTpUOyT Beex
peanbHO CYLIECTBYIOLUINX OOBEKTOB M CUCTEM, CTPOEHNe U BHYTpeHHAs (popma opraHmsa-
nuy cucteMbl’. TecHas CBA3b IOHATUIL CUCTEMBI M CTPYKTYPBI IIPOCIIEKIBACTCA €Ile Y po-
IoHava/mIbHMKaA 061elt Teopyn cucteM A.A. Borganosa. OH IIpU3BIBA/I UCCIE[OBATD CUCTEMY
«C TOYKM 3peHNsA KaK OTHOIIECHMII BCeX ee JacTell, TaK M OTHOIIEHMI ee KaK IelIoro CO cpe-
TOV». 3aKOHBI OpraHM3anyy CUCTeM 0 A.A. BOrfaHOBY ABJAIOTCA «eMMHBIMM [T TIOOBIX
00BEKTOB, CaMble PA3HOPO/HBIE SIBTIEHNST 00beAVMHSIOTCS OOMINMI CTPYKTYPHBIMY CBSI3SIMI
U 3aKOHOMEePHOCTAMI»®. CBA3b MOHATUII CHCTEMBI M CTPYKTYPBI IIOKa3aHa CHCTEMOIOTaMU
VI.B. Bay6eprom u 9.I. FOguHbBIM B X0/je OMMCAHNS XapaKTEPHBIX 0COOEHHOCTEN CHCTEMHOTO
00beKTa, PUKCUPOBAHHBIX B CUCTEMHOM JICCTIEOBAaHUM".

CoBpeMeHHbI€ ICCTIeOBATENN CICTEM Y)Ke He OO'BSCHSIOT OYeBIUIHYIO CBS3b ITOHSITUI CH-
CTeMBI U CTPYKTYPbI, OHJ UCTIONb3YIOT IOHATHE «CTPYKTypa cucteMpl». 10.I1. CypmuH, k mpu-
Mepy, OJ] CTPYKTYPOii CUCTeMBI IIPeJIOKIT IOHMMATh «COBOKYITHOCTD YCTOMYMBLIX CBA3EI
MeX[Ty 97IeMeHTaMM CUCTeMbI, KOTOpbIe 00eCIIeYMBaIOT 1Ie/I0OCTHOCTD CUCTEMBI U TOXKIeCTBEH-
HOCTB camoii cebe». Ha ero B3I/Isifi, «CTPyKTypa OKasbIBAETCSI HAMHOTO Gorade cocTaBa, 160
COCTaB OTBEYAET Ha BOMIPOC: «JI3 4ero COCTONUT crucTeMa?», a CTPyKTypa obecrednBaeT OTBET
Ha 6o7tee cIOXKHBIIT Borpoc: «Kak ycTpoena cuctema?». Ccblmasch Ha e (MHULINIO CTPYKTYPBI,
copmynuposannyio B.J. Ceupepckum®, 10.I1. CypMuH fenaet BHIBOK, YTO TEPMUH «CTPYK-
Typa» sB/IsIeTCsI 60/Iee GOraThIM 10 CPABHEHMIO C TEPMITHOM «COCTaB». TEPMUH «CTPYKTypar»
obmagaeT CrocOOGHOCTHIO He TONBKO (PUKCUPOBATH CBOJICTBA CUCTEMBI, HO M OOBSICHATDH UX
OIIpeJie/IeHHBIM CTPOEeHNMEM cUcTeMbl. «CucTeMa CTAHOBUTCA CUCTEMOIi» TUIIb B TOM CITy4ae,
€C/IM ee 3TIEMEeHTBHI, VIMEIOIIe OIpele/IeHHYI0 IIPOCTPAaHCTBEHHYIO, BPEMEHHYIO M 1I€/IEBYI0
OpraHN3ALNIO, OIIPEfETIEHHBIM 00Pa30M B3aMOCBSI3bIBAIOTCS OfUH C APYTUM»®,

K coxanennto, fedpunnmms crpykrypet cucteMsr 10.I1. CypMuHa cocTosiTe/IbHA INIIb B
YCTIOBUAX HMOHATUA CUCTEMBI KaK KOMIUIEKCA B3aMMOJECTBYIOIMX 37IeMEeHTOB, T.e. KOITa
B3aUMOJIE/ICTBIE B3ATO B ero obuieM Bupe. Ho, kKak ycTaHOBUI aBTOP MeTofa (PyHKIIMOHATb-
Holt ccteMbl ILK. AHOXUH, «B3aMOJIeICTBNeE, B3ATOE B €ro 00IeM Bujie, He MOXeT cop-

' Cm.: Xacuymounos PP. TIpo6meMbl METOFOIOIN CUCTEMHOTO MTOfXO0Aa K IOPU/AIIECKOIl OTBETCTBEHHO-
cTu: MoHOTpadiA / OTB. pefl. i-p Iopuj. Hayk, mpod. P.JI. Xayarypos. Camapa: Camapckmii ropup,. us-1 @CVH
Poccun, 2012. C. 51-55, 89-90.

2 Cm.: Pumocodekmit cnosaps / mox pe. VI.T. @ponosa. 6-e n3f., nepepab. n gorr. M.: Ilommtnsgar, 1991.
C. 437.

* bozoanos A.A. Ilpepucnosue // Texronorns (Bceobmas opranusanuonHas Hayka): B 2 KH. Ku. 1/ OtB.
pen. JL.U. A6ankus u gp. M.: 9xoHoMuUKa, 1989. C. 9.

* Cm.: Bnaybepe VI.B., FOoun 3.1 CraHOB/IeHe U CYLIHOCTb CUCTeMHOro moaxona. M.: Hayka, 1973. C. 61, 62.

° B.JI. CBupepcKuit OIpefe/sil CTPYKTYPy KaK HPVHIUIIL, CII0CO0, 3aKOH CBS3M 37IEMEHTOB II€IOT0, CH-
CTeMy OTHOIIIEHNUIT 37IEMEHTOB B paMKax JaHHoro enoro. Cm.: Ceudepckuii B.JI. O gyaneKkTKe 371eMEHTOB U

y p P
CTPYKTYPbI B 00BeKTHBHOM Mype 1t mo3Haumu. M.: VI3f-Bo co1y.-9koH. mmTep., 1962. C. 18.

¢ Cypmun FO.I1. Teopus cuctem u cucTemubIl anamis. Kues: MAVYTI, 2003. C. 109.

7 Cm. Hamp.: Bertalanffy L. Problems of Life. N.Y.: Harper&Row, 1960; Cadosckuti B.H. OcHoBanust 0611ieit
teopun cucrem. M.: Hayka, 1974. C. 23, 98; Ezo sice. MeTononorndeckye mpo6iemMbl MCCIeR0BaHUs 06bEKTOB,
mpepncTaBAnLmx co6oit cucremst // Cormonorus B CCCP. T. 1. M., 1965. C. 174.
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MMPOBATh CUCTEMBI 113 «MHO>KeCTBa KOMIIOHEHTOB». CJIeloBaTe/IbHO, 11 Bce GOPMYINPOBKU
MTOHATHSA CUCTEMBI, OCHOBAaHHBIE TOJIbKO Ha B3aMMOJIEICTBMM ¥ Ha YIOPALOYEHNY KOMIIOHEH -
TOB, OKa3BIBAIOTCSI CAMIU 110 cebe HecocTosITeNbHBIMM»®. TaKMM 06pa3oM, IIOHSTIIE CTPYKTYPBI
crcteMsbl, chopmympoBanHoe 10.I1. CypMuHBIM, TepseT HayYHYI0 COCTOSATE/IbHOCTD.

To e caMoe MOXXHO CKa3aTbh ¥ O APYIruX AeMHUIVAX CTPYKTYPhI CUCTEMBI, B OCHOBE KO-
TOPBIX JIEXIUT B3aNMOJIEIICTBIE B ero ob1eM Buze. K mpumepy, aBrops «dumocogckoro cio-
Bapsa» (POPMYIUPYIOT HaHHOE IIOHATHE KaK CTPOCHNUE VM BHYTPEHHION GOpMY OpraHM3aLnu
CHUICTEMBI, BBICTYNAIONIYIO «KaK €HCTBO YCTOMYMBBIX B3aVIMOCBA3EI MEX]Y €€ S7IeMEeHTaMI,
a TaK)Ke 3aKOHOB JJaHHBIX B3aMIMOCBSI3€el»’.

VHas KapTUHA NPENCTaeT B YC/IOBYUAX IOHATYUA (YHKLMOHAIBHON CUCTEMBI, Ifie MHCTPY-
MEHTOM, CO3JIAIOIIVIM YHIOPALOYeHHOE B3aMMOJICVICTBIE 97IeMEHTOB (KOMIIOHEHTOB) CHCTEMBI,
AByseTcsA GOKYCUPOBAHHBII OJIe3HBI pe3ynbTart. [IpaBaa, o c;loBaM caMoro aBTopa pyHKIV-
oHaynbHO cuctembl I1.K. AHOXVHA, «<BHECEHe IIOHATIA CTPYKTYPBL B GOPMYINPOBKY CUCTEMBI
IPUBHOCUT IPUBKYC 9€ro-TO JKECTKO CTPYKTYPHO [eTEPMUHIPOBAHHOrO». IloaTomy, abcTpa-
TUPYACh OT HOCTPOCHNA He(PUHNUINY CTPYKTYPbI GYHKIVIOHA/IBHOI CUCTEMBL, OH Ye/LIeT 0CO-
60e BHIMaHIE ee CTPYKTYPHOMY COCTaBY, BBIAE/ISISI IIPY 9TOM €r0 XapaKTepHble 0cobeHHoCTn'.

Tem He MeHee OCTpOeHVe IepUHNIVIN CTPYKTYPBl (PYHKIMOHATBHON CUCTEMbI SABJLACTCA
Ba)KHOJ YaCThI0, 3a/ladeli JaHHOTO 3Talla HallliX KOHKPETHO-HAay4YHbIX MccnenoBanmit. JIns pe-
IIEHs 9TO 3a5a4yt MBI Oy/ieM, BO-IIEPBbIX, OpaTh B KaueCTBe CAMOr0 OOIIIero OCHOBAHMS yCTa-
HOBJICHHbIE BBIIIe K/II0YeBble MOMEHTBI, C(OPMUPOBABIINECS B XOJE IIUTE/IBHON 9BOJIIOLNN
IIPeICTaB/ICHUII O CTPYKType B LIeJIOM 1 C(POpMy/IMpPOBaHHbIE B YCIOBYAX TUX IIPOLIECCOB Jie-
UHUIVM CTPYKTYPBL U CTPYKTYPBI CUCTEMBI B YaCTHOCTY; BO-BTOPBIX, ONMPAThCA Ha IOJIOXKe-
HYISL V1 IOHATYIE PYHKIVIOHA/IBHOV CHICTEMBI; B-TPEThYX, YYUTBIBATD TOT TIOTMYECKIIT IIpYeM, I10-
3BOJIAIOLINIL He BBOILUTD HOBOE ITOHATHE,  YTOYHIUTD 3HAYEHIE YoKe MMEIOIXCs fedyHuImi'
B-YETBEPTBIX, IIBITATHCA UCKTIOUNUTD Te 3JIeMeHTapHbIE JIOTMYeCKye OIIOKIL, IIPeICTaB/LAIOI e
co6011 HapyILIeHsT IPABIWI OIpee/ieH st TOHATHiL. YTo Kacaetcs mocnegHero, To AV, Yemos,
HAIPUMeD, BBIE/IET TPY TaKux o6k, Hanboree THIIMYHOI OIMIMOKOI OH CIMTAET «C/IHII-
KOM Y3KOe oIlpefie/ieHIIe. DTO UMeeT MeCTO B TeX CIy4adAx, Korfa gedIHUeHC OIpeie/leHns He
OXBaTBIBAE€T HEOOXOMIMOTO MHOXECTBa 00beKTOB». «IIpOTMBOMONOXKHASL OMIMOKA — CIIMIII-
KOM IIMPOKOe oIlpefie/ieHye». B HamteM cmy4ae oHa OyfeT MMeTb MeCTO TOIZA, KOrna feduHiu-
€HC OIIpefie/IeHVIs He JaeT BO3MOXKHOCTY OTIMYUTD CTPYKTYPY (PYHKIMOHAIBHON CHCTEMBI OT
CTPYKTYpBI nHOro o6bekta. Emre ofHa ommbka, KoTopyio BoigernsteT AVl YeMoB, — «KpyT B
oIIpefie/IeHNN», IMEIOIINIT MeCTO TOIVia, KOIZIa B Te(pVMHIEHC OIIpefie/IeHNs] BK/IIOYAI0TCSA TaKue
IIPU3HAKM, KOTOPBIE CAMI MOTYT OBITD OIpefie/ieHbl JINIIb C IOMOLBIO JAHHOTO TOHSI T .

Cregyst 3TOMy MeTOHONOIMYECKOMY IIOCBITY, IPEeXJe BCETO Mbl MOXKEM CKa3aTb, YTO
CTPYKTypa (PyHKI[MOHAIBHOI CUCTEMbI — 3TO HeKas apXUTEKTypa CUCTEMBI C COOTBETCTBY-
IOIIell YeTKO OTPAOOTAHHOI BHYTPEHHeI apXMTeKTOHMKOI'". BHYyTpeHHsIsI apXUTeKTOHMKA

& Cm.: Anoxun I1LK. Ouepku o ¢usnonorny QyHKIMOHAMBHBIX crcteM. M., 1975. C. 30.
? Cm.: Pumocodekmit cnosaps. C. 437.

10 Cm.: Anoxun IT.K. Yxas. cou. C. 40, 42-43.

1 Cm.: Pumocodexmit cnosaps. C. 320.

12 Cm.: Yemos A.J1. JI. Don Bepranandu 1 mapameTpudeckas obmas reopus cucteM // CUCTEMHBII IOXON,
B coBpeMeHHOIT HayKe. M.: [Tporpecc-Tpapnmms, 2004. C. 38-39.

3 Apxurekrypa (mar. architectura, or rped. architekton — crpourensp) — 3paHme, COOpys>KeHme 1 uC-
KyCCTBO MX CO37laBaTh. ApxutekToHuka (oT rped. architektonike — crpourenbHoe nckyccTBo) — Xypoxe-
CTBEHHOE BbIpaKeHMe 3aKOHOMepHOCTell cTpoeHns. CM.: COBETCKMIT SHI[MK/IONIeANIECKIIT CIOBaph / ITI. pef.
A.M. IIpoxopos. 2-e nzx. M.: Cos. sHumknoneaus, 1982. C. 82.
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SBJIACTCS OHOI U3 criennUIecKuX 0COOCHHOCTEN CTPYKTYPhI QYHKIMOHAIBLHON CYCTEMBIL.
«Takast BHyTpeHHAA apXuTeKToHMKa, — rmueT I1.K. AHoxuH, aBTOp MeToma QYHKIVMOHA/Ib-
HOJI CHICTEMBI, — ...BJII€TCS HEIIOCPeACTBEHHBIM MHCTPYMEHTOM [ IPaKTINYECKOTO IIPH-
MeHeHsT pyHKIMOHAIBHOI CUCTEMBI B HCCTIEROBATENbCKOI pabore... [IpakTudecku cucrema
MOJKET CTaTh METOO/IOTMYECKIM IIPVMHINIIOM UCCIEHOBAHIS 1 ePeOPOCUTD KOHIENTYa Ib-
HBIII MOCT OT CHMHTETMYECKMX 00O0OIIeHNIT K aHATUTUIECKUM [eTa/SIM TOJIbKO B TOM CIIy-
Jae, e/ OHa OyfieT MMeTb YeTKO OYePYeHHYIO. .. JOCTOBEPHYIO U JIOTMYeCKI OIPaBAHHYIO
BHYTPEHHIOI0 apXUTEKTOHUKY... BHYTpeHHAA apXMTeKTOHMKA (PYHKI[MOHAIBHON CUCTEMBI
BBIpa)KaeT c000iT [jajibHelilIee pa3BUTIE MU B3aUMOCO/ECTBIsI KOMIIOHEHTOB CUCTEMBI,
OHa PacKpBIBAET €€ TOHKIE MeXaHM3MbI, PV IIOMOIIM KOTOPBIX KOMIIOHEHTHI CYICTEMBI OCBO-
00X/JAI0TCST OT M3OBITOYHBIX CTEMEHEeN CBOOO/BI, YTOOBI YCTAHOBNUTH B3AVMOCBS3b C APYTMMU
KOMIIOHEHTaMU Ha OCHOBE MMIIePAaTMBHOTO BIMAHNUA pe3y/IbTaTa Ha BCIO CUCTeMY»' .

KpaTko roBops, BHYTpeHH:AS apXUTEKTOHMKA (DYHKI[MOHAIBHOI CUCTEMBl — 3TO 3aKO-
HOMEpPHOCTY MeXaHM3Ma, CO3JIAIOIIEro yIopARodeHHOE B3aVMOJIEICTBIE 9/1eMEHTOB (KOM-
IIOHEHTOB) CUCTeMBI. [I0CKO/IbKY IIeHTpaIbHBIM MOMEHTOM ISt (PYHKIMOHAIBHON CUCTEMBI
ABJAETCA (POKYCUPOBAHHDBII ITOJIE3HBI pe3y/IbTaT'’, OH COCTABJIAeT OCHOBY JAHHOTO MeXa-
HU3Ma, TOYHee, ero 3aKOHOMepHocTell. IloaToMy B co3maBaeMylo AeMHMLINIO CTPYKTYpBI
(YHKIMOHAIBHON CUCTeMBI, IOMMMO CJIOB «3TO HeKasl apXUTeKTypa CUCTEMBI C COOTBETCTBY-
IOIIelT YeTKO OTPAGOTAHHOI BHYTPEHHEI apXUTEKTOHUKOI», C OFHOI CTOPOHBI, C/IEOBAIO
OBI BKJTIOYNTBD CTI0OBA, 0OBSACHSIONINE HEKOTOPHIM 00Pa30OM «BHYTPEHHIOI aPXUTEKTOHUKY».

OpnHako, ¢ IpyToii CTOPOHBDI, MBI IOJDKHBI PYKOBOJCTBOBAThCA CPOPMYINPOBAHHBIM BbIIIe
TIOJIO’KEHNEM, COTTIACHO KOTOPOMY CTIefyeT UCK/TIOUNTD Te 3IeMeHTapHbIe TOTMIecKue oumo-
K11, IIpefiCTaB/IAoNIe cOO0Il HapylIeHNs IPaBII OIpefe/leHns NoHATNIL. Bkmodas B cos3pna-
BaeMyI0 leUHUINIO OODBACHEHNA «BHYTPEHHEN apXUTeKTOHVKI», MBI TEM CaMbIM COBepIlIa-
eM JIBe TaKue OLIMOKN — «C/IMIIKOM IIMPOKOe OIpefie/ieHye» M «KPYT B OIpee/IeHNI», T.€.,
bopMyIMpysa HOHATIE CTPYKTYPBHI (PYyHKI[MOHAIBHOI CUCTEMBI, IIBITAeMCS OOBACHNUTD ellje 1
«BHYTPEHHIOIO apXNTEeKTOHMKY». [I09TOMY C/I0Ba «C COOTBETCTBYIOLEll YeTKO OTPabOTaHHO
BHYTPEHHEll apXUTEKTOHMKOI» Mbl 3aMEHVUM C/IOBAMM «CO3JIaHHYIO IO 3aKOHOMEPHOCTAM
MeXaHI3Ma, 00eCIeNBAIOIIETO CHCTEMHbIE CBSI3M MEX/Y CTPYKTYPHBIMU 9/IeMeHTaMu (KOM-
MIOHEHTaMH) TIOCPeNICTBOM (POKYCHPOBAHHOTO MOIE3HOTO pe3ynmbTaTar». B pesymbrare CTpyK-
TYpPY (QYHKLMOHAIBHON CUCTEMBI MOXXHO IPeCTaBUTh KaK HEKYI0 apXUTEKTYpPy CUCTEMBI,
CO3JJAHHYIO TI0 3aKOHOMEPHOCTAM MeXaHM3Ma, 00eCrednBaoIIeTro CYCTeMHbIe CBA3U MEX]TY
ee CTPYKTYPHBIMU 9/IeMeHTaMl (KOMIIOHEHTaMI1) TOCPeCTBOM (POKYCHPOBAaHHOTO IIO/Ie3HO-
TO pe3y/bTaTa.

CooTBeTCTByIOMMM 00pa3oM fedMHUIVA CTPYKTYphl (PyHKIIMOHATBHO CHUCTEMBI IIPO-
eLupyeTcsa Ha NeVHNUINIO CTPYKTYPbI CUCTEMBI IOPUANYECKON OTBETCTBeHHOCTH. []1g aTo-
rO C/IefyeT K BBIPAKEHUIO «apPXUTEKTypa CHUCTEMbl» [JOOABUTH BBIPAXKEHNE «IOPUAMIECcKast
OTBETCTBEHHOCTD»; BBIPDAKEHIE «ee CTPYKTYPHBIE 37IeMeHThI (KOMIIOHEHTBI)» 3aMeHUTDb Ha
BBIp@)KEHNUE «BUJbI IOPMINYECKO OTBETCTBEHHOCTN»; K BBIPAKEHMIO «(POKYCUpOBaHHDIN
IIOJIe3HBIII pe3y/IbTaT» N00aBUTH BbIpaKeHMe «(pOPMYIMPYeMblil B COOTBETCTBUY C IOCY-
[ApCTBEHHOI MPABOBON IOMUTHUKOI, HAampuMmep, obecliedeHne ypOBHs IPABOHAPYILIEHMII,
COOTBETCTBYIOLIETO ONTUMAIbHOMY (DYHKIVIOHMPOBAHMIO JIeMOKPATHYECKOTO IIPaBOBOTO
COLIMA/ILHOTO TrocyfapcTBa». OTCI0fa, CTPYKTypa CUCTEMbI I0PUAMIECKOI OTBETCTBEHHOCTH
IIpeficTaeT KaK HeKas apXUTEeKTypa CUCTEeMbI I0PUANYIECKOI OTBETCTBEHHOCTH, CO3/IaHHA I10

4 Cm.: Anoxun I1LK. Ykas. cou. C. 44-45.
15 Tam xe. C. 42.
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3aKOHOMEPHOCTSIM MEXAHU3MA, 00eCIIedNBAIOIero CHCTEMHBIE CBA3Y MEKY BUAMIY IOPY/IN-
YeCKOil OTBETCTBEHHOCTHU MOCPENCTBOM (HOKYCHPOBAHHOTO IMOJIE3HOTO Pe3ybTaTa, PopMy-
NUPYEMOTO B COOTBETCTBUY C TOCYHAPCTBEHHON MPaBOBOJ IOMMTHUKOI, HaIpUMep obecrie-
JeHle YPOBHA MPaBOHAPYIIEHNIT, COOTBETCTBYIOIETO ONTUMATbHOMY (QYHKIMOHMPOBAHUIO
IeMOKPaTHN4eCKOro IIPaBOBOT0 COLMATbHOTO FOCY/JapCTBa.

Terepp MbI MOXKEM BBIIENUTD CleluduIecKre 0COOEHHOCTI CTPYKTYPbI HYHKIIMOHAID-
HOJ CHICTEMBI B IJeTIOM, U CTPYKTYPbI CUCTEMBI FOPUANIECKOI OTBETCTBEHHOCTH, B YaCTHOCTI.

B oTHOMIEHUY BbIIeNeHNA ClIeUpIYecKIX 0COOEHHOCTEN CTPYKTYPBl PYHKIMOHAIBHO
CHCTeMBI B IienoM crnenyeT ob6patnutbes k I1.K. Anoxuny. OfHOI 13 ITaBHBIX TaKMX Crienudu-
9eCKIX 0COOEHHOCTEl OH CUMTAeT ee JMHAMUYHOCTD. «CTPYKTypHbIe 06pasoBaHms, — 06D-
scuser ILK. AHoxmH, — cocTaBisomye QyHKIMOHATbHbIE CHCTEeMBI, 00/1afjal0T UCK/TIOUN-
Te/IbHOI MOOW/IN3YeMOCTbI0. VIMEHHO 9TO CBOJICTBO CUCTEM M aeT MM BO3MOXKHOCTb OBITH
IUTACTUYHBIMY, BHE3AITHO MEHATb CBOI0 apXMUTEKTYPY B IIOMCKAX 3aIPOrPaMMMPOBAHHOTO
TI0JIE3HOTO pe3ynbTaTa». Eme ofgHa cenmuyeckas 0co6eHHOCTD CTPYKTYPhI QyHKIIMOHATb-
HOJI CUCTEMBI 3aK/TI0YaeTCsA B TOM, YTO OHA «BCEIrfJja TeTepOreHHa», T.e. «BCEerha COCTOUT U3
OIIpeJie/IeHHOTO KONIMYECTBA Y3/I0BBIX MeXaHU3MOB». [IpydeM Ka>Kablil 13 3TUX MEXaHNM3MOB,
3aHUMasl CBOe COOCTBEHHOE MeCTO, SIB/SIETCS CrenuduiecknM Aisi Bcero mnporecca hpopmu-
POBaHNUSA CTPYKTYPbI PyHKIMOHATBHOI cucTeMbl. Crenuduaeckoit 0CO6eHHOCTBIO CTPYKTY-
PBI GYHKIVMOHAIBHON CUCTEMBI SIBJIACTCA U TO, YTO €€ CTPYKTYPHBIE 9/IeMEeHTHI (KOMIIOHEHTHI)
He JJOJDKHBI IIOHMMAaTbCA KaK CaMOCTOSATE/IbHbIE U He3aBUCHMbIe 06pa3oBanysa. OHU HO/KHBI
MOHMMATbCS KaK 371eMEHTHI (KOMIIOHEHTBI), «UbJ OCTaBIIMeECs CTEIIEHM CBOOOMbI MOTYNHE-
HBI 001leMy I/IaHy (GYHKIMOHMPOBAHMA CUCTEMBI, HAIIPaBIsAeMOMY HONMy4eHNeM» (POKyCH-
POBAHHOTO IOJIE3HOTO pe3y/bTaTa. KaXXablil CTPYKTYPHBIIT 9/1eMeHT (KOMIIOHEHT) «JO/DKeH
OBITH OPraHMYECKM 3BEHOM B BeCbMa OOIIMPHOI KOOMEPALUIL C APYIUMM» CTPYKTYPHBIMI
sneMeHTaMn (KoMITOHeHTaMn). V elje OffHOI U3 CYILIeCTBEHHBIX CIIeIU(pUIECKUX 0COOEHHO-
CTell CTPYKTYpPbI (PyHKI[MOHAIBHOI CUCTEMBI SIB/IACTCA YeTKO OTpabOTaHHAs ee BHYTPEeHHAA
apXUTEKTOHMKA, O KOTOPOIT MBI TOBOPM/IN BbIIe'®,

B cooTBeTcTBMU € 9TUMU CIEIMPUIECKUMI OCOOEHHOCTAMY CTPYKTYPBI (PYHKIVIOHAIIb-
HOI! CHCTeMBI MBI MOYXeM BBIC/UTD 1 Cleluduueckiie 0COOEHHOCT CTPYKTYPbI CHCTEMBI
I0PUANYIECKOI OTBETCTBEHHOCTH:

® CTPYKTypa CHCTeMbl IOpPUANIECKON OTBETCTBEHHOCTH AMHAaMI4YHa. [IpiueM auHaMmde-
CKast UBMEHYMBOCTD €¢ CTPYKTYPHBIX 3JIEeMEHTOB (KOMIIOHEHTOB) IIPOROJDKAETCS IO MOTyde-
HISA COOTBETCTBYIONIET0 (POKYCHPOBAHHOTO MOIE3HOTO Pe3y/IbTaTa, HallpuMep, obecredeHne
YPOBH: IIPaBOHAPYLIEHUII, COOTBETCTBYIOLIETO ONTUMATbHOMY (QYHKIMOHUPOBAHUIO IeMO-
KpaTU4ecKOro IIPaBOBOT0O COIMATbHOTO TOCYAPCTBa;

® CTPYKTypa CHCTeMBbl IOPUINYECKO) OTBETCTBEHHOCTH IeTepOTreHHa — OHa COCTOMT U3
OIIpefIe/IeHHOTO0 KOMMYeCTBa CHEeN(UIecKNX I BCEro mporecca GopMUpOBaHUA JaHHO
CTPYKTYPBbI Y3/IOBbIX MEXaHU3MOB;

® CTPYKTYpHbIE 9/leMeHTbI (KOMIIOHEHTBI) CUCTEMBl OPUANYECKO OTBETCTBEHHOCTU
HOUMHAIOTCA 00I[eMy IUIaHy (QYHKIMOHMPOBAHMA NAaHHOU CHCTEMbI, HAaIpaBIsAeMOMY Ha
nonydenne GOKyCUPOBAHHOTO MOIE3HOTO Pe3ybTaTa, GOpMYINPYeMOro B COOTBETCTBUM C
FOCYZapCTBEHHOII IIPAaBOBOII IIOJIMTHKOI, HAIpuMep, obecIedeHne YpOBHs IpaBOHApYyILe-
HUIL, COOTBETCTBYIOIIETO ONTUMAIbHOMY (DYHKIIVIOHNPOBAHMIIO IeMOKPATIYEeCKOTO IIPaBOBO-
IO COLMA/IbHOTO FOCYApCTBa;

® CTPYKTYpa CHCTEeMbI IOPUANIECKON OTBETCTBEHHOCTY JO/DKHA MIMETh 4eTKO OTpabo-
TaHHYI0 BHYTPEHHIOI0 apXUTEKTOHMKY.

16 Cm.: Anoxun ILK. Ykas. cou. C. 43, 44-45.
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Omnmpasch Ha epUHULINIO CTPYKTYPBI PYHKIMOHAIBHO CUCTEMBI B IIe/IOM I CTPYKTYPBI
CUCTeMBI OPUANIECKO OTBETCTBEHHOCTI B YaCTHOCTH, A TAKXKE UX CHelpuIecKie 0CobeH-
HOCTMN, MBI IIEPEXOIVIM K CIEAYIOIIEMY ITAIly HAIIMX KOHKPETHO-HAayIHbIX I/ICCIIeIIOBaHI/If/l —
KOHCTPYMPOBAHNIO CTPYKTYPbI CUCTEMbI }opmmqea(oi[ OTBETCTBEHHOCTN.

BbIHeHHTb CTPYKTYpPHBI€ 3/IEMEHTDI (KOMHOHeHTbI) CUCTEMBI IOpI/II[I/I‘IeCKOf/[ OTBETCTBCH-
HOCTHM MOYXHO IO PasHbIM KPUTEPVSIM, HAmpuMmep, QyHKIMOHATBHOMY U LieJIeBOMY, CyOb-
€KTUBHOMY U CY6'I)€KTHOMY n gp. OﬂHaKO IIPVMOPUTETHBIM Cpe€AN HUX IPU3HAH 0TpacneB0171
KpuTepuit. «B paMkax Takoll KrmaccudyKaIyy Ha OCHOBE OTPAac/IeBOrO KPUTEPUs, — CUUTAET
H.A. JIuouHCKMiL, — TPOUCXORUT Hanboree KPYIIHOE, IEPBOHAYa/IbHOE Jie/IEHIE IOPUAMIECKON
oTBeTCTBeHHOCTH. OTpacieBOll KpUTepyii IO3BOJLAET BBLABUTD OOLIVEe 3aKOHOMEPHOCTH pas-
BUITUA TOTO WJIN THOTO BUIA IOpI/I]II/I‘-IeCKOIU/I OTBETCTBEHHOCTH, OIIPENEINTD €ro I0pNANIECKYIO
IIpNpoAY, YACHUTD KOMMIECTBO BIIOB IOpI/UII/I‘IeCKOf/[ OTBETCTBEHHOCTU B COOTBETCTBUM C OT-
PacAMM OTEUeCTBEHHOTO IIpaBa»'’.

OTpaBas peAIoYTeHIe OTPAC/IeBOMY KPUTEPHUIO, B Ka4eCTBE CTPYKTYPHBIX 9/IeMEHTOB
(KOMHOHCHTOB) CUCTEMBI IOpI/I}II/I‘{GCKOf/[ OTBETCTBEHHOCTN Mbl MOXXEM BBIJENINTD CIIENYIO-
e BUObI IOpI/If_[I/I‘-IeCKOIU/I OTBETCTBEHHOCTN: KOHCTUTYIVOHHYIO, YTOJIOBHYIO, aAMIHNICTPa-
TUBHYIO, IPa>KIaHCKO-IIPAaBOBYIO, TPYLOBYIO, (PMHAHCOBYIO, yTOJIOBHO-IIPOLIECCYaIbHYIO, YTO-
JIOBHO-UCIIOJIHUTENIBHYIO I I'Pa>kIaHCKO-IIPOLIeCCYaIbHYIO OTBETCTBEHHOCTD ',

B To xe BpeMs /1A HAYIHOI'O 0060CHOBaHMS TOTO VI UHOTO BUIa }opmmqea(oi[ OTBET-
CTBEHHOCTH KaK CTPYKTYPHOTI'O 9/IEMEHTA (KOMHOHeHTa) CUCTEMBI IOpI/IHI/I‘IeCKOI‘/JI OTBETCTBCH-
HOCTJ HeOOXOIMMO, IT0Ka3aTh He TOIBKO COCTOSATENIbHOCTb OTPAC/IEBOIO KPUTEPHs, a ellje U
COOTBETCTBME KaXKJOTO BbIICICHHOTI'O B/ 1A IOpI/I}II/[‘IeCKOﬂ OTBETCTBEHHOCTU CHeI_[I/I(l)I/I‘ICCKI/IM
0COOCHHOCTAM CTPYKTYPBI (PYHKIVMOHAIBHON CUCTEMBI B LIEJIOM, U CHCTEMBI I0PUINYECKOI
OTBETCTBEHHOCTU, B YaCTHOCTN. Cnenyﬂ 9TOMY IIOCBITY, Mbl MOJKEM IIPUCTYINUTb K HAYIHOMY
000CHOBAHMIO TAKOTO BBIIEIEHHOTO CTPYKTYPHOTO 7eMeHTa (KOMIIOHEHTA) CUCTEMBI I0pH-
HI/I‘IGCKOI?I OTBETCTBEHHOCTH, KaK KOHCTUTYIVOHHAA OTBETCTBEHHOCTD, CAMOCTOATEIPHOCTD
KOTOPOIT yOeAUTeIbHO JOKA3bIBAIOT COBPEMEHHBIE MCCIeTOBAHMS .

SIBNISISICH CaMOCTOSITETbHBIM BUIOM IOPI/IIH/[‘IGCKOIZ OTBETCTBEHHOCTN, KOHCTUTYLVMOHHAA
OTBETCTBEHHOCTDb MOYKET BOMTU B COCTAB CUCTEMBI IOpI/IHI/I‘{€CKOI7[ OTBETCTBEHHOCTU B KAUYECTBE
CTPYKTYPHOTO 9/IeMeHTa (KOMIIOHEHTa), HO IIPY YC/IOBUM €€ COOTBETCTBIUA CPOPMYIMPOBaH-
HBIM BBbIIIIe CIIEIVI(PUIECKIM 0COOEHHOCTAM CTPYKTYPBI GYHKIMOHATIBLHOI CYCTEMBI B LIJIOM U
CUCTEMBI Iopmm/mea(oi[ OTBETCTBEHHOCTU B YaCTHOCTM. HOCKOIIbe OCHOBY JaHHbBIX CHeIH/I(bI/I-
YeCKIX 0COOEHHOCTEN COCTAaBWIO LIEHTPaJbHOEe OpraHu3ymollee BIUAHME (HOKYCHPOBAHHOIO
IIOJIE3HOTO pe3y/IbTaTa (PyHKIMOHAIBHON CUCTEMBI I CUCTEMBI I0PUAIYECKOil OTBETCTBEHHO-
CTM COOTBETCTBEHHO, TO ITITABHBIM YCJIOBMEM YKa3aHHOTO COOTBETCTBIIA 6YII€T BO3MOXXHOCTb
IIOOYMHEHNA KOHCTI/ITYIH/IOHHOﬁ OTBETCTBEHHOCTU q)OKYCI/IpOBaHHOMY II071€3HOMY p€3Yy/IbTaTy,

7 Cwm.: JTunumckuit J].A. Bupbl I0pUANIeCKOll OTBETCTBEHHOCTY 1 0COOEHHOCTY UX (PYHKIMOHUPOBAHN //
AHTONOrMS I0PUIIECKOiT OTBETCTBEHHOCTN: B 5 T. T. 1 / OTB. pef. 1 pyK. aBT. KOJL. ZOKT. OPUJ. HayK., mpod.
PJI. Xayarypos. Camapa: OOO «M3p. Ac. Iapa», 2012. C. 227, 228.

18 Cm.: Xauamypos PJL., Jlununckuii [J.A. Obmas Teopus opuandeckoit orserctsennoctu. CII6.: V3n-Bo
P. Acnmanosa «fOpupnyuecknit nentp Ilpecc», 2007. C. 650-652.

' Cm.: Bumpyx H.B. KOHCTUTYLIMOHHAs OTBETCTBEHHOCTD: BOIPOCHI Teopyn 1 npaktuku // Koncrury-
IL[JIOHHO-ITPaBOBAs OTBETCTBEHHOCTB: MpobmeMbl Poccnu, ombit 3apybexxHbix cTpan. Hayunoe nsganne / nox
pen. C.A. ABakbsana. M.: Vag-so MI'Y, 2001. C. 33-42; Cumouxos B.T. KOHCTUTYLIOHHAS OTBETCTBEHHOCTb:
mpo6eMsl Teopuy ¥ mpakTuky // XOpupmudeckas oTBeTCTBEHHOCTD B IyOIMYHO-TIPABOBOI ¥ YaCTHOIIPABO-
BOII cepe: 6. MaTep. poc. Hay4.-IpakT. KoH. (20 HoA6pa 2009 1.). Yda: Akagemus BAT'Y, 2010. C. 106-111;
Knsases C.J]. KoOHCTUTYLIMOHHAs OTBETCTBEHHOCTb B MYHMIJUIIA/IbHOM IIpaBe: BOIIPOCHI TEOPUY M IPAKTUKM //
JKypnan poccuiickoro mpasa. 2005. Ne 6. C. 81-88 u ap.
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(dhopMypyeMOMy B COOTBETCTBIY C TOCYAAPCTBEHHON IIPaBOBOI HOMUTYKOM. HarmoMHmM, 4To
B KadecTBe (POKYCHPOBAHHOTO IIOJIE3HOTO Pe3y/IbTaTa CUCTEMBI I0PUANYECKON OTBETCTBEHHO-
cTu, MBI copMy/IMpoBaM obecliedeHre YPOBHA IIPaBOHAPYLIEHMII, COOTBETCTBYIOLIETO OIl-
TYMaJIBHOMY QYHKLIOHMPOBAHUIO IeMOKPATUYECKOrO IIPAaBOBOTO COLMATILHOTO FOCYaPCTBa.

Ecnu paccmarpuBath copepKaHye KOHCTUTYIMOHHON OTBETCTBEHHOCTH KaK 3TO Je/laeT
H.B. Butpyk, T.e. ¢ mosuuum IByX CaMOCTOSATENbHbBIX HAIIPAB/IEHNIT CBOETO IEICTBUA, TO €€
BIIOJIHE MO>KHO IOJYMHUTD TAKOMY (OKYCHPOBAaHHOMY IOJIE3HOMY pe3y/IbTaTy, Kak obecre-
4eHVe YPOBHS IIPaBOHAPYLIEHNIT, COOTBETCTBYIOLIETO ONTYMAIbHOMY (PYHKIIMOHUPOBAHNUIO
IeMOKPaTHM4eCKOTo IPaBOBOTO COIMAIBHOTO rocyfgapcTea. Tak, mo mHeHuio H.B. Butpyka,
copiepyKaHe KOHCTUTYIVIOHHON OTBETCTBEHHOCTH «MOYKET MIMETb JIBa CAMOCTOSATENbHBIX Ha-
IIpaBJIeHNA CBOETO AeiiCTBYA». K IIepBoMy HaIlpaBIeHNIO OH OTHOCUT «BOCCTaHOBJICHIE KOH-
CTUTYIVMOHHOCTH ¥ KOHCTUTYI[MOHHOTO MOPS/IKA, HEIOCPEAICTBEHHASA 3allITa HapyLIIeHHBIX
OCHOBHBIX ITPaB, CBOOOJ, 1 3aKOHHBIX IHTEPECOB CyO'beKTOB KOHCTUTYIVIOHHBIX IIPAaBOOTHO-
IIeHMI ITyTeM MX BOCCTAHOBJIEHMA MO0 HaJIeXXalljeil KOMIIEHCAIMM B CIydae HeBO3MOXK-
HOCTYM BOCCTaHOBJICHM: IPEXKHETO NPaBOBOTO COCTOSAHMA». BTOPBIM HaIlpaB/ieHMEeM SBIA-
eTcs «CIIpaBe[InBoe Bo3Mesaye (kapa, HakasaHue) I HapyLIMTenell KOHCTUTYIVOHHBIX
ycraHoBIeHnit®. Takoe cofepKaHue KOHCTUTYIMOHHON OTBETCTBEHHOCTI, HECOMHEHHO, I10-
3BOJIACT MMOAYMHUTD ee 00eCIIeYeHNI0 YPOBHA IPAaBOHAPYIICHNUI, COOTBETCTBYIOIErO OITHU-
MaJIbHOMY (PYHKLVOHVPOBAHUIO IeMOKPATIYeCKOrO IIPaBOBOTO COLMAIBHOIO FOCYHAPCTBa.
OTcropa, B 11e10M KOHCTUTYLMOHHYIO OTBETCTBEHHOCTD MOYKHO BK/TIOUUTD B COCTAB CUCTEMbI
IOPUVYECKOI OTBETCTBEHHOCTM B KaueCTBe CTPYKTYPHOTO 9/eMeHTa (KOMIIOHEHTA).

AHasIorn4HEIM 06Pa3OM MBI MOYKEM TOBOPUTH B OTHOILIEHNN APYTUX BBIE/TICHHbIX BI/OB
I0PUANYIECKOI OTBETCTBEHHOCTH U IIPENCTaB/IeHHbIX HAMU B BIJE CTPYKTYPHBIX 37IEMEHTOB
(KOMIIOHEHTOB) CUCTEMBI I0PUANYECKO) OTBETCTBEHHOCTN. TaK, BTOPBIM BUJIOM IOpUANYe-
CKOJI OTBETCTBEHHOCTH, BBIfIE/IEHHBIM C yIeTOM OTPAC/IEBOTO KPUTEPNA, ABJIAETCS YTONTOBHAA
OTBETCTBEHHOCTD, IPM3HAHHAA CAMOCTOATEIbHBIM BIJOM I0OPVUANYIECKO OTBETCTBEHHOCTI .
Ecnmu x aToMy mo6asuthb BbiBof, 0.V, BBITKO, YTO «yro/IoBHasg OTBETCTBEHHOCTb MOXKET Xa-
PaKTepU30BaThCA KaK ONpeeNeHHas Peaklsa rocy/lapcTBa I €r0 OpraHOB Ha COBepIIEHME
JIMLOM IPeCTyIUIeHNA»>, TO ee BIIOJIHE BO3MOXXHO IIOJYVHUTDH (OKYCHPOBAHHOMY IIOJI€3-
HOMY pe3y/IbTaty, GOopMyINpyeMOMY B COOTBETCTBMI C TOCYApCTBEHHOI IIPaBOBOIL ITO/IN-
THKOi1. 1103TOMy YTrONMOBHYIO OTBETCTBEHHOCTb MOXKHO CUMTATh CTPYKTYPHBIM 3/IeMEHTOM
(KOMITOHEHTOM) CHCTEMBI IOPUNYECKOI T OTBETCTBEHHOCTI.

AJMVHNCTPAaTUBHAA OTBETCTBEHHOCTb — TPETUI BUJ IOPUANYECKON OTBETCTBEHHOCTH,
BbIJIeJIEHHBINI HAMI KaK CTPYKTYPHBIN 37IEMEHT CUCTEMBI I0PUANIECKON OTBETCTBEHHOCTH.
Kak 1moxaspIBalOT MCCIeNOBaHNA, a[MIHICTPATIBHAA OTBETCTBEHHOCTD, C OfIHO CTOPOHBI,
ABJIACTCS CAMOCTOATEIbHBIM BUIOM I0PUANYECKOI OTBETCTBEHHOCTU™, a C IPyTroil — B CUITY
CBOETO COEP)KaHIsI, TOUHEe, BBIIIONHIEMBIX (DYHKIMIP*, MOXKeT ObITh IOffuYMHeHa (POKyCH-

% Cm.: Bumpyx H.B. Obmias Teopust IOPUANIECKOI OTBETCTBEHHOCTH. 2-€ U3J,., UCIp. 1 foIi. M.: Hopma,
2009. C. 171.

2 Cm.: Tam xke. C. 214-215; Tununckuii [].A. Ykas. cou. C. 247-254, 255.

2 Boimxo FO.VI. YromoBHO-IIpaBOBast OTBETCTBEHHOCTS // YTO/MOBHOE IpaBo Poccuu: Kypc eKumit: B 6 T. /
nop; pext. b.T. Pasrunbauesa. Caparos: Msg-so 'OY BIIO «CaparoBckas rocygapcTBeHHas akajeMus Ipasay,
2004. T. 1. Ku. 1. C. 226.

» Cm.: Bumpyx H.B. O61mas Teopus ropupgmdeckoit orsercrseHHocTH. C. 200.

# Cm.: Aeanos A.b. AfMMHICTpaTBHAA OTBETCTBEHHOCTD. M.: Craryr, 2001. C. 12-13; /Tununckuii [l A.
Ykas. cou. C. 269, 271, 272, 273, 275, 276, 277; Bumpyx H.B. O6mas Teopus 10pUANYeCKOii OTBETCTBEHHOCTI.
C. 202.
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POBaHHOMY IIOZIE3HOMY Pe3y/IbTaTy, POPMYIMPYeMOMY B COOTBETCTBUM C TOCY/APCTBEHHOI
IIPaBOBOJ IOMUTUKOM. DTO CTAHOBUTCS OCHOBAHMEM [ BKIIOUEHNA €€ B COCTaB CUCTEMBI
IOPMANYECKON OTBETCTBEHHOCTH B Ka4eCTBe CTPYKTYPHOTO 3/IeMeHTa (KOMIIOHEHTa).

IpaxmaHCKO-TIpaBOBass OTBETCTBEHHOCTb ABJIAETCA €llle OfHUM BUIOM IOPUANYECKON
OTBETCTBEHHOCTH, BbIJIe/IEHHbIM IIPY IIOMOIIY OTpacieBoro Kputepus. Kak u B npegpiymmx
CIy4asAx, MbI MOXKeM, CChIIASACh Ha Pe3y/IbTaThl MICCIeOBAHNIT>, TOBOPUTD O €e CaMOCTOSTeIb-
HOCTY ¥ BO3MOXXHOCTY IO YMHEHNA GOKYCUPOBAHHOMY ITOTIe3HOMY Pe3y/IbTaTy CYCTEMbI I0pI-
AMYEeCKOI OTBETCTBEHHOCTH, GOPMYIUPYEMOMY B COOTBETCTBIY € TOCYAAPCTBEHHOI IIPaBOBOII
nonnTUKoiL. IIosToMy rpaklaHCKO-IIPaBOBYIO OTBETCTBEHHOCTD TAK)Ke MOXKHO CUMTATh CTPYK-
TYPHBIM 37IeMeHTOM (KOMIIOHEHTOM) CHCTeMbI I0PUANIECKOIT OTBETCTBEHHOCTIL.

B kadecTBe CTPYKTYpPHOrO 9/1eMeHTa (KOMIIOHEHTA) CUCTEeMbI IOPUANYECKOIl OTBETCTBEHHO-
CTU MOXKHO TIPECTABUTD ¥ TPYHOBYIO OTBETCTBEHHOCTD, BBIIETIEHHYIO C YYETOM OTPAC/IEBOTO
kputepus. [Ipu 5TOM TpafiMIIOHHO BbIfeIAEMYI0 JUCHUIIIMHAPHYIO I MaTepPMaTbHYIO OTBET-
crBeHHOCTD™ PJI. Xauarypos u [I.A. JIMIMHCKNMIL, K IPUMEPY, CIUTAIOT He CAMOCTOATE/IbHBIMU
BUfIaMM IOPUITYECKOI OTBETCTBEHHOCTH, @ PAaSHOBUAHOCTAMM TPyHoBoIL. Vicxopa us sToro, a
TaxKe 13 (PYHKIWI, BBIIOTHAEMbIX TUCIUIIIMHAPHOI U MaTepUaNbHON OTBETCTBEHHOCTHIOY,
TPYHOBYI0 OTBETCTBEHHOCTb MOXKHO, C OfJHOI CTOPOHBI, CUMTaTb CaMOCTOATENbHBIM BUIOM
IOPUMYECKOIT OTBETCTBEHHOCTH, @ C [JPYroil — IOFYMHUTH (HOKYCHPOBAHHOMY IIOIE3HOMY
pe3y/IbTaTy CUCTeMbI I0PUANYECKOil OTBeTCTBEHHOCTH, (POPMYIMPYyeMOMY B COOTBETCTBUIU C
TOCYZiapCTBEHHOJT IIPaBOBOI NOMUTUKOIL. Takum 06pasoM, TPyHoBas OTBETCTBEHHOCTb CTAHO-
BUTCA CTPYKTYPHBIM 37IEMEHTOM (KOMIIOHEHTOM) CHICTEMBI I0PUNIECKOI OTBETCTBEHHOCTIL

CTPYKTYpHBIM 97IeMeHTOM (KOMIIOHEHTOM) CUCTEMBI I0PUMUECKOI OTBETCTBEHHOCTH MBI
MO>KEeM CYMTATh U (PMHAHCOBYIO OTBETCTBEHHOCTD, TAKKE BBIJE/ICHHYIO C y4eTOM OTPac/IeBO-
ro kputepus. IIpasja, B 9TOi 4aCTV MBI CTaJIKMBAEMCA C IPOTUBOPEYMBOI CUTYallyell, KOria
OJIHVI MCCTIEfIOBATENMN TBITAIOTCA 000CHOBATh CAMOCTOATETbHOCTD JJAHHOTO BHUJA FOpUMYe-
CKOJT OTBETCTBEHHOCTI™®, @ IpyTIe, HAIIPOTUB, OIIPOBEPralOT 9Ty NO3UIVIO, CYUTast PUHAHCO-
BYIO OTBETCTBEHHOCTb PasHOBUJHOCTBIO af/MUHMCTPATHBHOI®. OIHAKO 9TO MIPOTUBOpEYNe
paspeliaeTcs, ecru Mbl obpaiaemcs K uccnefosanusam PJI. Xagaryposa u [.A. JIumuHcKoro.
[TpusHaBast, 4TO pUHAHCOBASI OTBETCTBEHHOCTDb M3HAYA/IIBHO «3aPOAVIACh B PAMKaX afiMI-
HICTPATUBHOIL, a ee BbIfjeieHne 1 060cob/IeHIe CTa/lo 3aKOHOMEPHBIM MTOTOM Pa3BUTHS
00111eCTBEHHBIX OTHOIICHNIT 1 3AKOHOATEIbCTBAY», OHY BRICTYIIAIOT «IIPOTHUB CAMOCTOSITENIb-
HOCTM TaK Ha3bIBaeMbIX Ba/IIOTHON, OIOKeTHOI, 6AaHKOBCKOII 11 HAJIOTOBOJ OTBETCTBEHHO-
ctu. OTBETCTBEHHOCTD B cepe OIOKeTHDIX, BaTIOTHBIX, Ha/IOTOBBIX, 6aHKOBCKVX OTHOLIe-

» Cm.: [Tununckuti JI.A. Ykas. cou. C. 301, 302, 305-306, 307; Bumpyx H.B. O61mas Teopus 10puiniecKoit
orBetrcrBeHHocTu. C. 228.

26 Cm. Hanp.: [lla6ypos JI.C. Teopus rocymapcrsa u pasa / mog pef. B.M. Kopenbckoro, B.JI. ITepeBarnosa.
M.: Uspar. rpynna « HOPMA-VH®PA», 1998. C. 429-430; [lyxno H.A., Meaxun B.J1. Ilonsatue u BUJbI 10pu-
nmdeckoit orBeTcTBeHHOCTH // TocymapcTso u mpaso. 2000. Ne 6. C. 12-13; Yepsoniox B.J. Teopus rocypap-
crBa u ipasa. M.: UH®PA-M, 2007. C. 575-576 u ap.

7 Cm.: Xauamypos PJL, Jlununckuii JI.A. Ykas. cou. C. 645, 768-769, 775, 779, 781, 782, 783, 785, 786, 788.

* Cwm., Hamp.: Emenvanos A.C. Mepbl ¢puHaHCOBO-IIpaBoBoro npunyxeHns // Ilpaposenenne. 2001. Ne 6. C. 45;
Ounancosoe npaso / nox pen. H.J. Xummyesoit. M.: IOpucts, 2000. C. 294; Kapacesa M.B. PunaHCOBOE IIPaBo.
Ob6mras yactb. M.: I0pucts, 1999. C. 181; FOcmyc O./. ®uHaHCOBO-TIpaBOBas OTBETCTBEHHOCTb HA/IOTOIIATENb-
IMKOB — OPraHM3aLuil: AKC. ... KaHp. opuj. Hayk. Caparos, 1997; Xauamypos PJI, /lununckuti [J.A. Ykas. cou.
C. 747-768; Iunueun B.A. OTBETCTBEHHOCTb HaIOTOITATENbINKOB // Byxrantepckuii yuer. 1998. Ne 8. C. 40.

¥ Cwm., Hamip.: Kosamonac J].A. O HEKOTOPBIX MpobeMax MOPs/Ka IPUMeHEH Vs aIMIHICTPATHBHO-IIpa-
BoBbIX cankuuii // Bectaux BYuT. Cep. «JOpucnpynenuysr. Bein. 1. Tonbsartu, 1998. C. 190; Kysmuuesa I'A.,
Kanununa JI.A. AfMMHNCTpaTUBHAA OTBETCTBeHHOCTb. M.: IOpucnpynenums, 2000. C. 7; 3umun A.B. Cnen-
nduKa HaZOroBoil OTBETCTBEHHOCTH poccuiicKux opranusarmii // IIpaBosenenue. 2001. Ne 6. C. 34.
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HUI, — yTBEP)KJAl0 OHM, — He CaMOCTOSTE/IbHbIe BUJbI IOPVMANYIECKONI OTBETCTBEHHOCTH,
a pasHOBUJHOCTM (PUMHAHCOBOI». DUHAHCOBYI0 OTBETCTBEHHOCTb B 4YNC/IE WMHBIX BUJOB
IOPUVYECKO OTBETCTBEHHOCTY IIO3BOJIAIOT BBIICIINTD C/ICAYIOLIYe KPUTEPUN: BO-IEPBbIX,
«CaMOCTOATENBHOCTh COOTBETCTBYIOLEH OTPACM IIpaBa»; BO-BTOPLIX, «CIlelnyKa pery-
JIMPyeMBbIX 00IIeCTBEHHBIX OTHOLICHMII»; B-TPETBIX, «CAMOCTOATENBHOCTD U clienuduxa pu-
HAHCOBOTO [IPABOHAPYIIEHSI»; B-4ETBEPTBIX, «OT/INYUTETbHbIE 0COOEHHOCTI Mep (prHaAHCO-
BOIT OTBETCTBEHHOCTH U OCOOBII HOPSIIOK VX HPUMEHEHNsI»; B-IISTHIX, COCTAB CYOBEKTOB,
HaJIe/ICHHBIX IIPaBOM IIPMMEHATb Mepbl (PMHAHCOBOI OTBETCTBEHHOCTI».

duHaHCOBasA OTBETCTBEHHOCTD BBIIIONHACT IATh PpyHKUuIL. IlepBas U3 Hux — perynd-
TUBHAA (QYHKINA, OCYIECTB/LAIOMAACH «IIOCPEICTBOM (POPMy/IpOBaHUA 00A3aHHOCTE], CO-
CTaBOB IIPaBOMEPHOTO MOBEfeHNA CyObeKTOB». Bropas pyHKINA $1UHAHCOBOI OTBETCTBEH-
HOCTV — IpeBeHTVBHasA. OHa HallpaBjIeHa Ha MUHMMU3AII0 HaJIOTOBBIX IIPaBOHAPYIIEHNIL.
Tpetbs pyHKumsa — xaparenpHast. CIOCOOBI ee OCYIeCTBIeHNMS JOCTATOYHO Pa3HOOOPa3HbI,
HaIpyMep, K HapyIUTeIAM (IHAHCOBOIO 3aKOHONATE/IbCTBA MOTYT OBITh IIPUMEHEHBI Clle-
IyIolliyie Mepbl: IPeAyIpeXeHne O HeHaJIeXalleM VCIIOMHEHNN OI0[XKeTHOTO MpPOI[ecca;
6/I0KMPOBKA PacXOf0B; U3bsTHE OIOPKETHBIX CPECTB; HajloXKeHe mrpada u gp. YerBepras
¢dyHKIMA — BoccTaHOBUTeNbHAA. [TocnenHan GyHKuMA GUHAHCOBOI OTBETCTBEHHOCTU —
BocIuTaTenbHad. HecMOTps Ha TO 4YTO ee OCYIIeCTBJIEHME IPefCTaB/IACTCA JOBOIBLHO IIPO-
671eMaTIHBIM, «HEOOXOAVMOCTD IIPABOBOrO BOCIMTAHIS HA/IOTOIUIATE/IBIINKOB OUeBU/{HAY.
ITpaBpa, mpaBoBOe BOCIUTAHNE HAIOTOIIIATE/IBIINKOB «MOXKeT 3 PEeKTUBHO OCYILIeCTBIATD-
€51 TOJIDKO IIPY YC/IOBUY CIIPABEIMBOCTY CAMOTO HAJIOTOBOTO 3aKOHO/IATe/IbCTBa» ™.

V3 mpepcTaBIeHHOrO MaTepyaja BUJHO, YTO (PMHAHCOBAas OTBETCTBEHHOCTDb SBJIACTCS
CaMOCTOSITENIbHBIM BMIOM IOPUINYECKONl OTBETCTBEHHOCTN, KOTOPBI BIIOJHE IIOAYMHNUM
(OKYCHPOBAaHHOMY IIOJIE3HOMY Pe3y/IbTaTy CUCTEMBI I0PUANYECKONl OTBETCTBEHHOCTU. DTU
APTYMEHTbI CTAHOBATCSI OCHOBAHUEM, YTOOBI CINTATh (PMHAHCOBYIO OTBETCTBEHHOCTD CTPYK-
TYPHBIM 9JIeMEHTOM (KOMIIOHEHTOM) CUCTEMBI I0PUANIECKOI OTBETCTBEHHOCTH.

A6cTparupysach Ioka OT IPOLeCCYaIbHBIX BIIOB I0PUIIYECKON OTBETCTBEHHOCTH, BbIJie-
JICHHBIX C y4eTOM OTPAac/IeBOr0 KpUTepys, 3a0CTPUM BHUMAHNE Ha YTOJIOBHO-VICIIOJTHATEIb-
HOJl OTBETCTBEHHOCTM, CAMOCTOATE/IbBHOCTh KOTOPOII I0OKa3aHa VCCIIeOBATe/LAMU U YoKe He
CTaBUTCA IIOJl COMHeHMe’' . YTBepXK/jeHHas B Ka4eCTBE CaMOCTOATEIbHOTO BYJjA IOPUIYEeCKON
OTBETCTBEHHOCTH YTOIOBHO-UCIIONIHUTE/IbHASA OTBETCTBEHHOCTD B TO JKe BpeMs MOXeT ObITh
HofYMHeHa (POKYCHPOBAHHOMY IIOIE3HOMY Pe3y/IbTaTy CUCTeMbI I0PUINIeCKOll OTBETCTBEH-
HOCTH, POPMYIMpPyeMOMY B COOTBETCTBUM C TOCY/JAPCTBEHHOI IIPaBOBOI ITOMUTHUKOM. ITO
BUJIHO U3 IIOHATUA YTOJOBHO-VCIIONHUTEIbHOM OTBETCTBEHHOCTN, C(HOPMYIMPOBAHHOIO
A.Il. EnpyanmHoBeiM u O.IO. EnpyaHnHOBON. «YTOTOBHO-UCIIOTHNUTEIbHAA OTBETCTBEH-
HOCTb, — CYMTAIOT OHM, — ITO BUJ, IOPUVYECKOI OTBETCTBEHHOCTY, KOTOpas BO3HMKALT 32
[IPaBOHAPYIIEHNS B cepe 0OIeCTBEHHBIX OTHOIICHNUIT [0 MCIONMHEHNIO (OTOBIBAHNIO) BCEX
BIJIOB YTOJIOBHOTO HAaKa3aHIIA VI IHBIX Mep YTOJIOBHO-IIPaBOBOT'O XapaKTepa II0 IPUMeHEeHII0
K OCY’>KJeHHBIM CPEJICTB VICIIPaBJIeHN:A, TO eCTh B cepe TeX OTHOLICHMII, KOTOpble COCTaB-
JIAIOT IpeAMeT IPAaBOBOTO PeryIMPOBaHNs YTOJTOBHO-VUCIIOTHUTEIBHOTO IpaBax>>. JHave ro-

% Xauamypos PJI., Tununckuii J].A. Yxas. cou. C. 748, 753, 756, 758, 762, 766, 767.

3 Cm.: Tununckuti J].A. YTOOBHO-MCIIONTHUTENbHASA OTBETCTBEHHOCTD — CaAMOCTOSATE/IbHBII BUT, IOPU/N-
4ecKolt 0TBeTCTBeHHOCTH? // [Ipo6IeMBI pOCCUIICKOTO 3aKOHOJATENbCTBA: VICTOPIIS ¥ COBPEMEHHOCTD: MaTep.
MEXPETVOH. Hayd.-IIpakT. KoH®. Camapa: V3n-Bo CaMapcKoii ryMaHNT. akagemui, 2004. C. 22.

32 Envuanunos A.I1., Envuanunosa O.JO. YroMOBHO-VUCIIOMHNTEIbHASI OTBETCTBEHHOCTD KaK BUJL IOpUANYe-
CKOJI OTBETCTBEHHOCTH: K IIOCTaHOBKe 1po6yembl // BekTop Hayku TOMbATTUHCKOTO rOCYAAPCTBEHHOTO YHN-
Bepcurera. Cep. «IOpuanyeckne Haykm». 2010. Ne 3 (3). C. 70.
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BOPSI, €CTIV OpMAINYecKas OTBETCTBEHHOCTh BO3HMKAET 3a ITPaBOHAPYIIEHNUA B cdepe obIe-
CTBEHHBIX OTHOIIEHMII 110 UCHOMHEHNIO (OTOBIBAHIIO) BCEX BUOB YTOMOBHOIO HaKa3aHVIS
U MHBIX Mep yrOoJIOBHO-IIPaBOBOTO XapaKTepa IO MIPUMEHEHNUIO K OCY>KIeHHBIM CPeJCTB UC-
IIpaBJIeHMI, TO €¢ MOYKHO TIOTYMHNUTD TAKOMY QOKYCHPOBAaHHOMY ITO/IE3HOMY Pe3yIbTaTy, KaK
obecrredeHe ypoBH: IPaBOHAPYIIEHNIT, COOTBETCTBYIOLIEIO ONTUMAIbHOMY BYHKIMOHNPO-
BaHMIO IeMOKPATNIECKOTO MPaBOBOTO COLMATBHOTO rocyapcTsa. OTCIOfia B IIeIOM YTOIOB-
HO-VICIIO/IHUTE/IbHYI0 OTBETCTBEHHOCTb MO>KHO BKJIIOYMTD B COCTaB CUCTEMbI I0PUINYECKOI
OTBETCTBEHHOCTH B KaueCTBe CTPYKTYPHOTO 3/1eMeHTa (KOMITOHEHTa).

Tenepb BO3BpaTMMCH K TaKUM CTPYKTYPHBIM 97IeMeHTaM (KOMIIOHEHTaM) CUCTeMBI I0pI-
IMYeCKOll OTBETCTBEHHOCTH, KaK YTOOBHO-IIPOIleCCyambHAsA ¥ IPaXK/JaHCKO-TIPOIeCCyab-
HadA. [TocKONbKy yTOMOBHO-TpOIleCCyanbHasA M IPaXKFaHCKO-IPOIjeCcCyanbHAsA OTBETCTBEH-
HOCTb IIPM3HAHBI CAMOCTOATEIbHBIMY BUJIaMI IOPUANYECKOl OTBETCTBEHHOCTH, VX MOXKHO
BKJIIOYMTD B COCTAB CUCTEMBI IOPUINYECKOI OTBETCTBEHHOCTY B Ka4eCTBE CTPYKTYPHBIX JJIe-
MEHTOB (KOMIIOHEHTOB), HO OIIATH-TAKIU IIPY YCJIOBUM IOMYNMHEHNUA UX (POKYCHPOBAaHHOMY
HOJIE3HOMY pe3y/nbrary, chOpMyIMPOBAHHOrO KaK obecliedyeHye YPOBHA MIpaBOHAPYLICHMNIL,
COOTBETCTBYIONIETO ONTUMANTbHOMY QYHKIIMOHMPOBAHMUIO IeMOKPATNYECKOTO IPaBOBOTO CO-
I[VIaTbHOTO TOCYAAPCTBA. APTYMEHTOM B IONTb3Y TTOCIETHETO 06CTOATETbCTBA MOTYT CITY>KUTh
BBITIONTHsAAEMBIE YTOOBHO-IIPOLIECCYANbHOI M TPaXK/JaHCKO-IIPOIeCCYanbHOl OTBETCTBEHHO-
CTBI0 QYHKIIMIL.

VTak, MBI MOXXeM CJIeTIaTh IIPOMEXKYTOYHbIE BHIBOAIBI. BO-IIepBBIX, BbIIeJICHHbIE C YYETOM
OTPAaC/IeBOr0 KpUTepMsA KOHCTUTYLIMOHHYIO, YTOIOBHYIO, aIMUHICTPATUBHYIO, IPaXKJaHCKO-
IIPaBOBYI0, TPY/OBYIO, GMHAHCOBYIO, YTOMOBHO-NCIOMHUTEIBHYIO, YTOTOBHO-TIPOIECCyab-
HYIO U TPaKIAaHCKO-TIPOIIeCCYaNbHYI0 OTBETCTBEHHOCTD, MOXXKHO CUMTATDh CAMOCTOATENbHbI-
MMV BUJJaMJ F0PUINYECKOI OTBETCTBEHHOCTH. OTO ITOKAa3bIBAET COCTOATENTLHOCTD OTPAC/IEBOTO
KpuTepus. Bo-BTOPBIX, KaXXIbIiT 13 HIX MOYXET OBITh HOAYMHEH (POKYCHPOBAHHOMY IIO/IE3HOMY
PEe3YAbTATy CUCTEMBI FOPU/ITIECKOI OTBETCTBEHHOCTY — O0eCIIeYe o YpOBH: TpaBOHApYIIIe-
HIT, COOTBETCTBYIOLIETO ONTIMAIbHOMY (HYHKIMOHMPOBAHUIO JEeMOKPATIYeCKOTO IIPaBOBOTO
COLMAJIBHOTO rocyfiapcTBa. Kaxkaplil 13 BBIE/ICHHBIX BUIOB IOPUIMYECKO OTBETCTBEHHOCTH
COOTBETCTBYET CIIeL(PIICKIM 0COOCHHOCTAM CTPYKTYpPbl (PYHKIMOHAIBHON CYCTEMBI B Iie-
JIOM, ¥ CYICTEMBI I0PMINYIECKOI OTBETCTBEHHOCT, B YACTHOCTIL. B-TpeTbuX, yka3aHHbIe OCHOBA-
HYIS [IO3BOJIAIOT IPEACTaBUTD BbIJe/ICHHbIE BUBI IOPUYECKOIl OTBETCTBEHHOCTI KaK CTPYK-
TYPHBIE 37IeMEHTbI (KOMIIOHEHTBI) CUCTeMbI I0PUANIECKON OTBETCTBEHHOCTI.

Opnako PJI. Xauarypos u [I.A. JInmmHcKuil «B MOpsfiKe IIOCTAHOBKY IIPOO/IeMBbI» BbIjie-
TIMITH ellie 7IBa BYfA FOPUMIECKOil OTBETCTBEHHOCTI: CEMEITHO-ITPAaBOBYIO I KOHCTUTYI[VIOHHO-
IIpoIiecCyanbHyI0™. B cvmy psAa mpydyH KOHCTUTYIMOHHO-TIPOLIeCCyanbHasA OTBETCTBEHHOCTD
He ObUIa IIPU3HAHA CAMOCTOSITE/IBHBIM BUJIOM IOPUNYECKOIl OTBETCTBEHHOCTH, @, 3HAUNT, I
CTPYKTYPHBIM 3/IeMEeHTOM (KOMIIOHEHTOM) CHCTeMbI I0PUANYECKOl OTBETCTBEHHOCTIL. B TO ke
BpeMsI KOHCTUTYLMOHHO-IIPOLIeCCYaIbHYI0 OTBETCTBEHHOCTD C JITKOCTBI0 MOYKHO IIOTYMHUTD
(hoKycpoBaHHOMY IO/IE3HOMY Pe3y/IbTaTy CUCTEMBI FOPUNIECKOi OTBETCTBEHHOCTI — 0e-
CIICYEHMIO YPOBHA IIPAaBOHAPYLIEHMI, COOTBETCTBYIOLIETO OITUMA/JIbHOMY (YHKIMOHNPOBA-
HMIO JIEMOKPATNYeCKOrO IPaBOBOTO COIMAIBHOTO rocyAapcTsa. Iloatomy, ecm paboTath Ha
[IePCIEKTHBY, T.e. CIUTATh KOHCTUTYLVMOHHO-IIPOLIECCYA/IbHYI0 OTBETCTBEHHOCTD (POPMUPYIO-
IIVIMCS BUJIOM IOPMINYECKOl OTBETCTBEHHOCTH, TO €e CIefyeT BK/IIOYNUTb B COCTAB CHCTEMBI
IOpUITIECKOl OTBETCTBEHHOCTH B KadeCTBe CTPYKTYPHOTO 37eMeHTa (KOMIOHEeHTa). 9TO OT-
HIOJIb He IPOTUBOPEYUT CaMOli KOHIeNIVM (PyHKIMOHAIBHO CUCTEMBI.

» Cwm.: Xauamypos PJI., Tununckuii /1. A. Vkas. cod. C. 650.
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AHa/IOTMYHO MOXKHO PelINTb U MPOoOIeMy CeMelTHO-IIPaBOBOMI OTBeTCTBeHHOCTU. C 0f-
HOJI CTOPOHBI, Pe3yNbTaThl UCCNENOBAHNA CEMENTHO-TIPABOBONM OTBETCTBEHHOCTU HMPUBOJAT
K BBIBOZTy 00 OTCYTCTBMU TaKoBoOil. «B cemertHOM mpase, — o6bAcHA0T PJI. Xauarypos n
J.A. JIunuHCcKuii, — HaIuIo CeMeHO-NPaBOBble TPaBOHAPYUIEHNA — YKJIOHEHMEe OT yIlIa-
TBI CPEICTB Ha COfiep>KaHMe JIeTell VIV HeTPYLOCIOCOOHBIX POAUTENIeil, HEVICIIOTHEeHYIe VN
HeHajyIeXalnee MCIOMHeHne 06A3aHHOCTeN 10 BOCIIMTAHNIO M T.JI., — 3a COBepIIeHue Ko-
TOPBIX NPEyCMOTPEHa aJMUHUCTPATUBHAsA MM YTONOBHAA OTBETCTBEHHOCTH ... B cimydae
HapyleHus1 OOIeCTBEHHBIX OTHOLICHNMII, 06eCIednBAIOIINX NHTEPEChl CeMbI ¥ HECOBEp-
HIEHHOJIETHNUX, MOTYT HacTylaTb yroJOBHAasA, afIMUHUCTPATUBHAA WM IPaXkKJaHCKO-TIPaBO-
Basi OTBETCTBEHHOCTD VTN IIPUMEHSITHCS Mepbl 3aiuTel. COOCTBEHHO CEeMEITHO-IIPAaBOBBIMI
cpencTBaMu oOecIieve s JO3BOIEHNUIT U 3aIIPETOB SIB/ISIOTCS IUIIEHYE POAUTENbCKIX IIPAB
U OTpaHMYCHNME POAUTENbCKUX MpaB»*!. C IPyroil CTOPOHBI, Te e CaMble NCCIeNOBAHNUA Ce-
MeITHO-TIPaBOBOII OTBETCTBEHHOCT) CTAaHOBATCA OCHOBaHMEM CUUTATh ee (HOPMUPYIOLMIMCS
BIJJOM IOPUIMYECKON OTBETCTBEHHOCTH.

Kpowme Toro, cemeitHO-IIpaBOBas OTBETCTBEHHOCTb COOTBETCTBYET C(OPMYINPOBAaHHBIM
BBIIIE CIIEU(PUIECKUM OCOOEHHOCTSM CTPYKTYpPbl (DYHKIMOHATIBHON CUCTEMBL B LIEIOM I
CUCTEMBI IOPUINYECKON OTBETCTBEHHOCT) B YaCTHOCTM, OCHOBY KOTOPBIX COCTAaB/IAET LI€H-
TparbHOE OpraHM3yIollee BINAHME GOKYCHPOBAHHOTO IIOJIE3HOTO pe3ynmbraTa QyHKIMOHA -
HOJI CHCTEMBI U CUCTEMBI IOPUIMYECKON OTBETCTBEHHOCTY COOTBETCTBEHHO. VIHaye rosops,
CeMeIHO-IIPaBOBYI0 OTBETCTBEHHOCTb MOXKHO IONYMHUTH (POKYCMPOBAHHOMY IIOJIE3HOMY
pesyabraTy CUCTEMBl IOPUANYECKON OTBETCTBEHHOCTM — OO0eCIedYeHNI0 YPOBHS IIpaBOHA-
PYLIEHUI, COOTBETCTBYIOLIETO OIITMMAIbHOMY (GYHKIMOHUPOBAHMIO JEeMOKPAaTHYeCKOTO
IIPaBOBOTO COLMANBLHOTO rocyapcTa. OTCIOfa, CEMETHO-TIPABOBYI0 OTBETCTBEHHOCTb KaK
¢dhopmupyroImMIica BUL IOPUNYECKOIl OTBETCTBEHHOCTI MOYKHO BK/IIOUNUTD B COCTAB CYCTEMBI
IOPUVYECKOI OTBETCTBEHHOCTM B KaueCTBe CTPYKTYPHOTO 9/eMeHTa (KOMIIOHEHTA).

VTak, ncxops us NpoBeJIeHHOTO MCCIeI0OBaHNsA, Mbl MOXKeM IPENCTaBUTh CTPYKTYPY CH-
CTEMBI IOPUINIECKO OTBETCTBEHHOCTH B C/IE[YIOIIEM BIJle: KOHCTUTYIIMOHHASA OTBETCTBEH-
HOCTb; YrOJIOBHAasA OTBETCTBEHHOCTDb; aJIMMHUCTPATMBHAA OTBETCTBEHHOCTD; TPAXKIAHCKO-
IIpaBOBasg OTBETCTBEHHOCTDb; TPYHOBas OTBETCTBEHHOCTD; (PMHAHCOBAs OTBETCTBEHHOCTD;
CeMeifHO-IIPaBOBas OTBETCTBEHHOCTDb (KaK (OPMUPYIOIIMIICA BUJ, IOPUANYECKON OTBET-
CTBEHHOCTI); YTOJIOBHO-VICIIOIHUTE/IbHAA OTBETCTBEHHOCTDb; KOHCTUTYLMOHHO-IIPOLIECCY-
aJIbHasi OTBETCTBEHHOCTb (KaK (POpMUPYOMMIICA BUJ, IOPUAUYECKON OTBETCTBEHHOCTH);
YTONIOBHO-IIPOIleCCyanbHasA OTBETCTBEHHOCTD; IPayklaHCKO-TIPOIeCCyaNbHaA OTBETCTBEH-
HOCTb; POKYCHPOBAaHHBIN IIO/Ie3HBLI pe3y/IbTaT, GOPMYIMPYEMBLI B COOTBETCTBUM C TOCYHAp-
CTBEHHOJ IIPaBOBOJI IIOJINTUKOJ — obecliedeHNe YPOBHA IPaBOHAPYIIEHNUI, COOTBETCTBY-
IOLIETO ONTMMAIbHOMY (PYHKIMOHMPOBAHMIO LeMOKPAaTHYeCKOrO IIPaBOBOIO COLMA/IbHOIO
rOCyJapcTBa.
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Abstract

In this article the author relying mainly on the systematic method tried to solve the problem of the
structure of the legal liability system. As a result, the author managed to formulate the concept of the
structure of functional system in general, and the concept of the structure of the legal liability system in
particular. The structure of the functional system was presented as a certain architecture of system created
under the mechanism providing system communication between its structural elements (components) by
means of the targeted useful result. This definition was projected on the definition of the structure of the
legal liability system. The structure of the legal liability system appeared as a certain architecture of the
legal liability system created under the mechanism providing system relations between the types of legal
liability by means of the focused useful result formulated according to the state legal policy, for example,
ensuring the level of offences corresponding to the optimum performance of the democratic constitutional
social state. Secondly, the author specified the features of functional system, having designed them on
the specific features of the structure of legal liability system. The basis of these specific features is made
by the central organizing influence of the focused useful result of both functional system, and legal liability
system respectively. Thirdly, proceeding from the concept of functional system structure in general, and
structures of system of legal liability, in particular, and their specific features, the author specified structural
elements (components) of the legal liability system. Giving preference to a branch criterion, as structural
elements (components) of legal liability system, the following types of legal liability were specified: con-
stitutional; criminal; administrative; civil legal; labor; financial; family and legal (as a forming type of legal
liability); criminal and executive; constitutional and procedural (as a forming type of legal liability); criminal
procedure; civil and procedural. Besides, an obligatory element of structure of the legal liability system is
the focused useful result formulated according to the state legal policy — ensuring the level of offences
corresponding to the optimum performance of the democratic constitutional social state.
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LLlapuaTckue cyabl: coBpeMeHHasA
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AHHOTaumsa

CTaTbA NocBALLeHa aHanudy TEOPeTUHECKMX OCHOB LUAPUATCKOrO MPaBoCyaudA, COBPEMEHHON NPaKTUKU
[ENCTBYA LapUaTCKUX CynoB B MyCyNbMaHCKMX M 3anafHbIX CTpaHax, a Takxke 060CHOBaHUIO nepcrek-
TUB UX CO3AaHVA U (PyHKLUMOHMpOBaHUA B Poccum. MokasaHo MecTo LapuaTckmx CynoB B cyae6HoMn cu-
CTeMe CpeHeBEKOBOrO MyCybMaHCKOro rocynapcTaa. B HacToAlee BpemaA WwapuaTckve cyabl 3aMeTHO
OT/IMYAIOTCA OT aHANOMMYHbIX CTPYKTYP, KOTOPbIE CYLLECTBOBANM B NPeXHUe cTopuyeckue anoxu. Opra-
HU3aUMA U NPaKTVKa (PyHKLUMOHUPOBAHUA 3TUX MHCTUTYTOB MO3BOJIAIOT BbIAEMNUTbL XapaKTepHble 0COOeH-
HOCTV COBPEMEHHOTO LIapuaTcKoro npaBocyanA. HbIHELWHAA porb LapuaTCcKMX CyOoB B MyCYNbMaHCKUX
CTpaHax NpAMO 3aBKCWT OT MecTa LiapuaTa B UX NpaBoBbix cucTemax. LLlapuaTtckana mogenb npasocyaus
6bina n3BecTHa cTpaHam 3anaga eue B CpefHue Beka. B HacToALlee BpemaA WwapuaTckue Cymbl Npoaos-
XatoT (OyHKLIMOHNPOBATb B HEKOTOPbIX U3 HUX. PasnuyaroTca ux [Be OCHOBHblE pa3HOBUAHOCTM. MNepBan
npencTaBreHa Tak HasblBaeMbIMU HeoULMaNbHBIMM WAPUATCKYMM CyAaMu, KOTOpbIe ABNATCA PeNnri-
03HbIMM UMK 0BLLECTBEHHBIMW OpraHM3aumaAMU. VX pelleHns, Kak NpaBuiio, He obnagaroT IopUaNYeCcKon
curnoii. BTopyto cocTaBnAloT LapuaTckue Cydbl, AEACTBYIOLME HA OCHOBE U B pamkax 3akoHoaaTerb-
cTBa. MprYMEPOM TakMX OPraHoB MOTYT CIY>XUTb apbuTpaxkHble TpubyHanbl B Benuko6putaHum, npuve-
HAOLWME OTAENbHbIE HOPMbI LUapuaTa Npy pacCMOTPEHUN IPaXKAaHCKMX U CeMeHbIX crnopoB. B Poccun
LapuaTckue UHCTUTYThI paspeLleHna CropoB BO3HWKNM ele B koHue XVIII B., HO Monyuvnu Lwmpokoe
pas3BUTHE TOMbKO BO BTOPOW nornosuHe XIX B. B Toii unu nHoii chopMe oHY LeiCcTBOBaNyM B Hallel CTpaHe
[10 KOHUa 20-X rofAoB MPOLLJIOro CTONETHA. 3aTeM B TeUeHne OECATUNETUR OHY haKTUYECKHM CYLLecTBO-
Banu, HO VX PeLIeHnA He UMenu topuandeckoin cunbl. C 1990-x ronos B Poccum BHOBb CTann BO3HUKATb
LapuaTckue cyapl B KaYeCTBE PENUIMO3HbIX UMK OBLLECTBEHHbIX OpraHM3aumii. Hepeako nx npakTvka
HOCUT MPOTMBOMPABHbIA XapakTep. Poccuiickoe 3akoHOAATENbCTBO CO3AaeT topuanyeckyto 6asy anda
06pa3oBaHuA LIapuaTCKMX UHCTUTYTOB paspelleHna CropoB B hopMe TPETENCKOro cyaa v WHCTUTYTa
mMeavauun. Takve CTPYKTypbl MOTYT CTaTb anbTepHATMBOW HeNeranbHbIM WapruaTcKuM cyaam 1 crnocob-
CTBOBATb YTBEPX/AEHMIO MPABOBbIX HAYan B CPefe POCCUNCKUX MyCYSbMaH.

KnrouyeBble cnosa

Wwapwvar, wapuaTckue cyabl, (KX, NpaBoBaA AOKTPWHA, afaT, akT 06 apbuTpaxe, apbuTpadkHbli cya,
anbTepHaTMBHbIE CNOCOObI pas3peLueHua cnopa, Meavaums

Bubnuorpadmyeckoe onucanne: CrokuanHeH J1.P. LLlapnaTtckue cyabl: COBpeMeHHaA npakTuka u nep-
cnekTuBbl B Poccun // Mpaso. XKypHan Beicwen wkonbl akoHomukn. 2014. Ne 4. C. 45-62.

* ITanHOe Hay4HOe ucciegoBane (mpoekt Ne 14-01-0113 «TocymapcTBo, IpaBo 1 MCIIaM B COBPEMEHHOI
Poccyn») BoimonHeHo npu nopnepykke Iporpammer «Hay4ansiit porg HNY BIIO» B 2014/2015 rr.
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npaBOBaﬂ MbICJIb. NICTOPUS M COBPEMEHHOCTb

B mocnenHee BpemsA TeMa IIapMaTCKMX CYHOB JOCTaTOYHO YacTO MpUBJeKaeT BHUMaHUeE
poccuiickux CMIL. IIpodeccuonanbHble IOPUCTDL 1 IPABOBEADI-UCCIELOBATENN PELKO MIPHU-
HUMAIOT y4YacTie B AUCKYCCUY, KOTOPYIO BELYT, IJTaBHBIM 00pasoM, >KypHA/IMCTbI, PeIUIU-
O3Hble JieATeNN, IKCIEePThl 10 MOMUTHYECKUM BompocaM. OueBUIHO, MOITOMY YKa3aHHBIN
BOIIPOC OCBEIlaeTCA OBEPXHOCTHO, C OIIOPOI Ha YMCTO 3MOLMIOHA/IbHBIE, IPEIB3ATbIE U 110-
JIMTUYECKY aHTaXMPOBaHHbIe oljeHKN. [Toffuac cam mpepMeT pasroBopa TOYHO He 0603Hava-
eTcsl, IPYHIUIINMANBLHO pasHble CTOPOHBI IIPOOIeMATKY IIAPUATCKUX CYLOB CMEIIVMBAIOTCS.
Bce 9T0 fUKTyeT HEOOXOAVMOCTD IOPUAUYECKN KOPPEKTHOTO aHa/IM3a OCHOB LIAPMATCKOTO
NPaBOCYAMA U MPAKTUKY JEATETbHOCTY IMIAPUATCKUX CYOB, a TAKXXE BO3SMOXKHOCTEN UX CO3-
IaHMA B HalEN CTpaHe.

LLlapuaTckoe npaBocyaue: NpakTUKa MycyJsibMaHCKUX CTpaH

Temaruka mpaBocyaust 1 CyfeGHOTO mpolecca BCerja 3aHnMana ocoboe MecTo B paspa-
60TKax ¢uKxa — MCIAMCKOII HayKM O IpaBWIaX BHEIIHe BBIPA)KEHHOTO MOBEfeHIs JII0felt.
[TokasarenbHO, YTO 3HaMeHUTOe mchbMo xamnpa Omapa nbH anb-Xarraba o mpaBocymun’
KacaeTcsi BCeX K/II0UEeBBIX BOIIPOCOB IiapyaTa. KoMMeHTapuil K 9TOMY KPaTKOMY JOKYMEHTY
00BEMOM BCETO B HECKOJIBKO HECATKOB CTPOK 3aHMMAET COTHU CTPAHMUI] OJHOTO M3 CaMbIX
BBIIAIOLIVXCSI IPOU3BEIEHNUIT CPefHEBEKOBOTrO (DMKXa, IPMHA/IEKAIIETO TIepy KPYIIHeIIIIero
MYCY/IbMaHCKOTro IpaBoBefia VI6H amb-Kaitituma anb-J>kaB3nitn. Pa3bsAcHAA CMBICT IMUCbMa
xanuda, aBTop, 0 CYTH, JETATIbHO U3/IaTaeT BCIO MCIAMCKYIO IPABOBYIO TEOPUIO®.

OnHOBpeMeHHO B OPTaHM3ALMN 1 JeATeIbHOCTY IAPUATCKUX CYf0B (CYoB Kafy) Hanbo-
Jiee SIPKO MPOSIB/IAIOTCS XapaKTepHble YepPThI MCIAMCKOro IpaBa. I1of HUM crlefyeT MOHMMATh
paspaboTaHHbIe (PMKXOM HOPMBI (OHM TAKXKe MMEHYIOTCs (PMKXOM), KOTOPbIE OTBEYAIOT IIPeb-
sSIBJIIEMBIM IIpaBy KpuTepusam. IIpesxzie Bcero, pedsb ueT 06 MCTOYHMKE UCTAMCKOTO TIPaBa, KO-
TOPBIM Ha IPOTSDKEHUN MHOTVIX BEKOB BBICTYIIA/Ia JOKTPUHA. VIMEHHO Ha IIpOUSBEHEHNs My-
CY/IbMAHCKUX IIPAaBOBEJJOB CChUIAINCD LIIAPUATCKIE CYAbYU (Kaj) B CBOUX pelIeHusx?.

Hecmyu4aitHo mapnatckue Cyfbl B KaueCTBe TOCYAAPCTBEHHBIX MHCTUTYTOB UTPAIN Pella-
IOIIYIO PO/Ib B peaM3aliiy NCIAaMCKOTo IIpaBa. Beb GMKX BUANT OCHOBHOE IpefHa3HauYeHe
B/IACTI B IIPETBOPEHNN IIAPMATA, A 9TA 3a/jaua PelIaeTCst IABHBIM 00pasoM B [esTe/IbHOCTI
opraHoB npaBocynusi. CoBpeMeHHas MCIaMCKasi IPaBOBast MBIC/Ib, IPUHMMAsl KOHIIETIIIUIO
paszeneHns BlAcTell, IOAYEPKUBAET, YTO BEAYIIel 13 HUX sB/IAETCSA He 3aKOHONATeIbHas, a
cynebHas BracTb. [Tomydaercs, 4TO MpaKTHIECKOe [eICTBIIE HOPM IIapyaTa HEMBICTUMO 0e3
OpraHOB IMIAPMATCKOTO MpPaBOCYAMs, OGepymux Ha cebs BBIIOTHEHNUe ITTABHO (YHKIMN UC-
JTAMCKOTO TOCYAapCTBa.

B TeueHne cToneTnit B OONBIINHCTBE MYCYIbMAHCKMX CTPAH MMEHHO IIAPUATCKUE CY/bI
COCTABJ/ISUIY CTepPXKeHb CyHeOHOIT cucTeMbl U 6pay Ha cebst pojb TapaHTa IPETBOPEHNs 1ia-
puara. Curyanus Hadama MEHATbCs cO BTOpoit monosuHel XIX B., Korjga rmy6oKue MOoInTu-

' O noHATHM BMKXA I €0 COOTHOLIEHNN ¢ mapyaTtoM cM.: Crokustinen /I.P. Vicmamckoe mpaBo: B3aMOZeit-
CTBUE IOPUANYECKOTO I PETUTIIO3HOro Havas // Exxeroguuk nubeprapHo-topuandeckoit reopun. 2007. Baim. 1.
C. 97-106.

2 CM. pyc. mep.: AHTO/IOTHSI MYPOBOJT ITPpaBoBOiT MbIc/: B 5 T. T. . AHTHYHBIN Mup 1 BocTOYHbIe IMBUIN3ALIUNL.
M.: Mbicnb, 1999. C. 681-682.

* Cm.: Mon anv-Katitium anv-Incassuiis. HacraBnenne s BbIcTymaomux ot uMenu locmoga Mupos. 4. 1.
Betipyrt: 6/, 6/1. C. 86-383; 4. 2. C. 3-182 (na apab. 513.).

* Cm.: Crokusiinen JI.P. llapuatckoe IpaBoCyye: TEOPETIIECKIe OCHOBDI 1 IIpakTuKa // OTedecTBEHHbIE
sammcku. 2003. Ne 2 (11). C. 328-336.
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KO-aIMIHVCTPaTUBHbIe U ITpaBoBble pedopMbl B OcMaHCcKol umnepun 1 Erunre npusemn K
TOMY, 4TO MCIaMCKO€ IIpaBO B Hanbomnee Pa3BUTBIX MYCY/IbMaHCKIX CTpaHaX YCTYIINJIO LI€H-
TpaJIbHOE MECTO B IIPABOBOJI CYCTEMe 3aKOHOJIaTeIbCTBY eBPOIIeiiCKOro obpasna’. B pesyin-
TaTe TaKMX IIEPEMEH IIaPpMATCKNE CYIbl CYIIECTBEHHO MOHI/I(I)I/[HI/IPOB&III/ICI). B 6onbmnHCTBE
YKa3aHHBIX CTpaH UX IOPUCAMKINA CTala OrpaHNYNBATbCA PaCCMOTPEHNEM BOIIPOCOB N9~
HOTO CTaTyca MyCy/JbMaH.

Pedopmbr XIX B. mpefonpenenaoT clenudnuKy OpraHOB MIapUaTCKOro IIPaBOCYANA, KO-
TOpbIE (bYHKIH/IOHI/Ipy}OT B MYCY/IbMaHCKOM MIP€ CErOfgHA. MHoroe 3aBUCUT OT TOTO MecCTa,
KOTOpO€ MCTaMCKO€e NPaBO 3aHMMaEeT B IPAaBOBOM Pa3BUTUN KOHKPETHON cTpaHbl. YeM oHO
munpe, TEM II0C/I€A0BaTE/IbHEE IAPMATCKIYIE NIPVMHINIIBI IPABOCYANA PEaTN3YyIOTCA B cyne6H0171
cucreMe. OFHAKO IaXKe C y4eTOM MMEIOMIMXCS MOAV(UKALNIL JaHHbIe OPTaHbI CYLIeCTBEHHO
OTINYAI0TCA OT TPaAMIVIOHHBIX IIAPMATCKUX CY[OB, HeﬂCTBOBaBIHMX B Cp€AHEBEKOBDIX MY-
CY/IBMAHCKIX TOCY/IAPCTBAX, U, TeM O0JIee, OT UjeaIbHOI MO/ IIIAPUATCKOTO IIPABOCY/VIS,
paspabOTaHHOI TPaJUILIVIOHHBIM QUKXOM.

B HacToAlllee BpeM:A OpraHM3anyA MApUATCKUX CYyIOB U IIPMMEHAEMbIE MU IIPOLIECCY-
aJIbHbI€ IIpaBIIa COYETAIOT TPpaAMIVOHHDBIE MCIAMCKIE HOPMbI I MHCTUTYTBI C (bOpMaMI/I,
XapaKTePHBIMU JITI1 COBPEMEHHOTO €BPOIIENICKOrO MpaBa. B 4acTHOCTH, eCu TpaguIIIOHHOE
LIAPMATCKOE MPABOCYAME CTPOUIOCh Ha €AMHOIMYHOM PAaCCMOTPEHMUM CIIOpa CyAbei-Kaiu,
TO ceif9ac HOPMOIt ABJIAETCA KOJUIeIManbHOe paspernienne fien. B CpenHne Beka mapuarckue
Cynbl ¢YHKHMOHMp0BaHM Ha OTHOM yPpOBHE, a BbIHOCUMBIE VIMI PE€IIEHNA B IIPMHONIIE CIM-
Ta/IICb OKOHYATE€/IbHBIMI U IIEPECMOTPY HE IIOI/IEIKATIN. B mammm [HV BO BCEX MYCYyIbMaHCKINX
CTpaHax, rae HeﬂCTBYIOT TaKMe Cyabl, MMEETCA MHOTOYPOBHEBAs CIICTEMA OPraHOB IIapuar-
CKOIO IPaBOCYAUsl, KOTOpas IpefyCMaTpUBaeT BO3SMOXKHOCTb, @ B HEKOTOPBIX CIy4asasX —
Ta>ke HeOOXOIMMOCTD 00>KaTOBaHNUA pellleHNil, IPUHATHIX CyaMy IIePBOJ MHCTAHIIVIL.

C Y4€TOM YKa3aHHbIX U3MEHEHUI U COBPEMEHHOI'O OIIbITa KOHKPETHBIX MYCY/IbMaHCKIX
CTpaH o[ HIapMATCKMM IPAaBOCYAVEM HBIHE CJIENYET ITIOHMMATb HE KaKYyI0-TO KOHKPETHYIO
¢dopmy cyna, a TaKyIo ero MOJie/b, KOTOpasi OT/IMYaeTCs BIIOJIHE OIpee/IeHHBIMM CBA3aHHDI-
MI C HIapyaToM npusHakamu. IIpexxye Bcero, mapmaTcKoe IpaBOCyye MPeIoIaraeT pery-
JIApHOe IIpUMEHeHNe CYLOM HOpM Iiapuara (MCTaMCKOTO IIpaBa), a TAaKXkKe JICIOIb30BaHUe
0COOBIX IPaBMII IIPOLIECca, pa3paboTaHHBIX MCIAMCKOI TPaBOBOII JOKTpUHOI. Kpome Toro, K
TAKVM IIpU3HAKAM JIOTMIHO OTHECTM HEKOTOPbhI€ IIPMHIOVIIBI OpraHn3annmn HO,ZI06HOI‘0 cyna,
B 9YaCTHOCTH, Tpe60BaHI/I}I, IIpeabABIAEMbBIE K CYAbAM.

B HacToAllee BpeMs TPyITHO I‘He—III/I6O BCTPETUTDH OpPTraH NPaBOCYANA, IIOTHOCTbIO OTBE-
‘-IaIOHH/[i[ BCEM 9TUM YC/IIOBMAM. OlIHaKO B pa3/IMIHbIX MYCY/IbPMaHCKIX CTpaHax )IeﬂCTBYIOT
Cynbl, B Opranm3anum 1 geATeIbHOCTI KOTOPbBIX 3TN Tpe60BaHI/I}I B TOW VIV MHOW Mepe pea-
JIN3YIOTCA. HPI/IHI/IMaH BO BHIUIMAaHIE YKa3aHHbIE BbIIIE€ KPUTEPUN, MOKHO BbIIEINTD HECKOIb-
KO BapMaHTOB COBPEMEHHBIX IIAPMATCKUX CYHOB, TOUHee, (GOpM peanyusanyy MapUaTCKOi
MOJIe/IV IIPaBOCYAVIS VLM €€ 57IEMEHTOB B COBPEeMEHHBIX Cy/ieOHbIX CCTEeMaX MYCY/IbMaHCKIX
CTpaH.

Taxk, B HEKOTOPBIX U3 HUX BCE CYMbI o61ein FOPUCAVKINY Ha3bIBAIOTCS IIapUATCKUMIU.
OnHako Ha feje OTHIONb He BCErma 9TH OpTaHbl ABJIAIOTCA MIAPUATCKUMU CYyAaMI B TOUHOM
cmpicie. Hanpumep, B CaynoBckoit ApaBuu Cyabl o01elt IOpUCIMKINY He IPOCTO VIMEHYIOT-
€Sl IIApMATCKUMIL, HO M ABJIAIOTCA TaKOBBIMU. B 3T0lT cTpaHe, cormacHo Husamy (Permamen-
Ty) O IIpaBOCYAUM BCE Cy[bl 00s13aHbBI IIPUMEHATD, IIPEXE BCETO, MapnaT U TO/IbKO IIOC/IE
HEro — rocCygapCTBEHHbIE HOPMATVBHDBIE aKTbl, KOTOPbIE €My HE IIPOTUBOpPEYAT. HOSTOMY

° Cm.: Croxusiinen J1.P. Vicmamckoe mpaBo B MPaBOBBIX CUCTEMAX MYCYTbMAHCKMX CTPAH: OT JOKTPUHBI K
3aKoHOfaTenbCTBY // IlpaBo. XKypuan Bricurest nkonb akoHomuku. 2008. Ne 2. C. 97-109.
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[a)ke afMVHICTPATUBHBIE ¥ CIel[uajibHble Cyabl B KoponeBcTBe MOryT 6€3 cepbe3HBIX OTOBO-
POK CUMTAThCsA MapuaTckumu. [leiicTByolee 3/ech IpoljeccyaabHOe 3aKOHOIATENbCTBO, KaK
I OOLVIX, TaK ¥ IS Q]MVHACTPATUBHBIX CYJOB 3aKpeIlIieT MHOTME IIapyaTCKue IpefIn-
canus. Kpome Toro, oHO IoNycKaeT Ha3Ha4YeHMe Cy[bsMU TOIBKO /UL, UMEIOIINX CBUMIETEeNb-
CTBO O IIAPMATCKOM 00pa3oBaHMM OO0 IPYPABHEHHBI K HEMY JUIUIOM.

OcobeHHOCTBIO CyfeOHOI cucTeMbl IlakucTaHa ABJIAETCA TO, YTO OHA BK/IIOYAET CO3/aH-
Hbl1 B 1980 1. PefiepanbHblil MIAPNATCKUIL CYJl, KOTOPBIN BBICTYIaeT OPraHOM KOHCTUTYIU-
OHHOT'O KOHTPOJIfA, IIOCKO/IbKY YIIOJIHOMOYEH IIPOBEPATh COOTBETCTBIME BCEX IPUHMMAEMbIX
B CTpaHe 3aKOHOB HOpMaM Irapuata. OJHOBPEMEHHO JaHHbIN CyJl ABIAETCA allelIALNOHHON
MHCTaHLMe 10 OTHOLIEHNIO K IIPUTOBOPaM CYLOB O01Ieil IOPUCAMNKIIMY, BHIHECEHHBIX 10 3a-
KOHOJaTENIbCTBY, KOTOPOE NPEAYCMAaTPUBAET IIAPUATCKIE HaAKa3aHusA 3a OT/JEe/IbHbIE IIPECTY-
wieHuA. Otmeruy, 4to B [TakncTane B 1981 I. ObII IPUHAT CHELMa/IbHBI 3aKOH O IIPOLIeCcCy-
anbHBIX IpaBU/IaX, IpUMeHsAeMbIX PefiepambHBIM IIAPUATCKUM CY/IOM.

B HeKOTOPBIX COBpEeMEHHBIX MYCY/IbMaHCKUX CTpaHax (Hampumep, B Voppanuu, Vpake,
JIuBaHe) MMEIOTCA CaMOCTOSATE/IbHBIE IIApUaTCKIe CYAbI /IS paspelleHsl CIIOPOB IO BOIPO-
caM JIMYHOTO CTAaTyca MyCylIbMaH Ha OCHOBE MCIAMCKOTO IIpaBa, JeiCTByIollero B ¢opme
3aKOHOJATE/IbCTBA MM TPaJVILIMOHHON HOKTpUHBL B Erunre mopo6Hble cyzbl Ha3bIBAIOTCSA
CeMeNHBIMM, HO, II0 CYILIEeCTBY, OHM TaK>Ke MOTYT ObITb OTHECEHBI K IIapMaTCKMM OpraHaM
NIpaBOCYA M.

Cyne6Hble cCTeMbI TaKMX cTpaH, Kak JIusus, Kyseiir, OAD He BKI0O4a0T 0co6ble Iapu-
aTCKMe CyZIbl ¥ B 1Ie/IOM OPMEHTUPYIOTCA Ha eBPOIeiCKIe, a He Ha lapuaTckue Tpaguuun. Of-
HaKO Cy/bl 0011ell IOPUCAVKIINMA 3[ieCh 00PAIAIOTCA K OTAE/IbHBIM IIPYHIIUIIAM HIapUaTCKOrO
NIpaBOCYAVs, HAIIpUMep, IIPY paspelleHNuy CIIOPOB II0 BOIIPOCAaM JMYHOIO CTAaTyca MEXHY
MycynbMaHaMI. VIHTepecHO, 4TO IpaXk/laHCKO-TIPOIleCcCyalbHOE 3aKOHOIATETbCTBO HEPEKO
COJEPKUT CIIeLaIbHbIe Pa3Jielibl, IIOJIOKEHMA KOTOPBIX IIPUMEHATCA IIPU PACCMOTPEHNM
IOOOHBIX JIe/l ¥ OT/IMYAIOTCA OT OOIIVIX IPaBIJI IPaXKAAHCKOTO Ipoliecca.

Kpome Toro, nHorma HOpMBI MCIaMCKOTO CyAeOHOro mpapa IPUMEHSIOTCA OOLMU Cy-
JAMM M IIPU PaCCMOTPEHMM YIOJIOBHBIX JIe]l, JOIYCKAXLMX BO3MOXXHOCTDb BbIHECEHUS IIPU-
roBOpOB IO Iapuary. Takas npakTuka nmeer mMecto B JIuBumu, OAD 1, Kak 0TMedanoch, B
[TaxncTane. B TakoM ciy4ae faHHbIe OpraHbl IPaBOCYAMA MIPUOOPETAIOT YE€PTHI LIAPUATCKO-
IO CyJa, IIOCKO/IbKY He TO/IbKO IIPYMEHAIT HOPMBbI MC/IAMCKOTO MaTepyajbHOrO IpaBa, HO U
NIPUAEPKUBAOTCS IAPUATCKAX IIPABIJI IIPOLIECCA, B YaCTHOCTH, IIPY OLIEHKE JI0Ka3aTebCTB.

B xauecTBe npuMepa JOCTATOYHO YIOMAHYTb NPUHATHIN B 1984 1. B ITakucrane 3akoH o
CBUJIETENIbCKMX MOKA3AHNAX, OTBEYAOIINX IIAPUATCKIUM KPUTEPUAM U IIPUHMMAEMBIX CY/IOM
IIpY PACCMOTPEHNM NPECTYIUIEHNIA, 32 COBEPIIEH)E KOTOPBIX IPEAYCMOTPEHbI IIApUaTCKe
cankuun. HasoseM Taxoke npuHAThle B JIuBuy B 1972-73 IT. 3aKOHBI O IIAPUATCKOI OTBET-
CTBEHHOCTH 32 KpaXy ¥ pa36oil, BHeOpadHble CEKCyaTbHble OTHOLICHN, YIOTpeOieHue a-
KOroJisi, KOTOpble NPENYCMATPMBAIOT TPAJAMULVOHHbIE IIapMATCKue IpaBujIa JOKa3bIBaHMA
TAHHBIX IIPECTYIUICHMUIA.

9TO BaXKHOE Ka4eCTBO MHCTUTYTOB IIAPUATCKOTO IPABOCYAMs OOBACHALT, IOUeMY K HUM
He MOT'YT ObITb OTHECEHBI JTI00bIe CYAbI 001ell IOPUCAMKIUY B MYCY/IbMAaHCKIX CTpaHax. Benp
OHU He TO/IbKO JIVIIb SNM30AMYeCK) 00paIlaloTCcs K MIapyaTCKUM HOpMaM (HallpuMmep, Ipu
PacCMOTpEHMM MCKOB MCIAMCKUX IPEAIPUHUMATENDCKAX CTPYKTYP, COBEPLIAOIINX CEIKI
C y4eToM TpeOOBaHUII lIapyaTa), HO U HeMal0oT 3TO B paMKaX OOIIMX IIpaBUII IIpoliecca, He
YYMUTHIBAKOLIMX IIAPUATCKUX KPUTEPUEB.

BaxHo MMeTh B BMJY, YTO NPUHIUIIBI IIAPMATCKOTO NMPABOCYAMA YaCTUYHO HENCTBYIOT
B TeX HEMYCY/IbMaHCKMX cTpaHax Asuy 1 AQpuKy, Iie MyCyIbMaHe COCTaBIIAIT MEHbIINH-
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CTBO, HO TPaINLIVIOHHO TIO/Ib3YIOTCA IIPABOM PETYINPOBATh OTHOIIEHNA CBOETO IMYHOIO CTa-
Tyca 1o HopMaMm urapuara. [TokasaTeIbHBIM IpUMepoM MOryT 6bITh VHpus, Vspanns wim
FOAP, rge paboTaioT mapuaTcKue Cyfbl, IPYMEHSIONIIE ApYaT IIPU PacCMOTPeHNN GpavaHo-
CEMENTHBIX BOIPOCOB MYCY/IbMaH.

LLapuaTtckue cyabl Ha 3anage

[ITapmarckas Mofienb IPaBOCYAMsA JABHO U3BeCTHA U 3amafHoit EBpore, rae ee Mmogudu-
KallMy JOCTaTOYHO JO/Iro GYHKI[MOHMPOBA/IN B IPOLIIOM. B 006011 CTereHy 9T0 OTHOCUTCS
K Vicnanum, oTpenbHble PErMOHBI KOTOpoii B CpefH1e BeKa IMOJBEPINNCh MYCYTbMaHCKOMY
3aBOEBAHMIO U CEPbe3HOMY B/IMAHUIO MICTAMCKOI KY/IbTYPBI, B TOM 4MC/ie 1 paBoBoii. Ha npo-
TSKEHNY HECKOIBKUX CTONETHIA 3/1eCh NeiICTBOBAIN B TOV MM MHON popMe MIapyaTCKIe CY/b.
He cnenyet 3a6bIBaTh 1 O TOM, 4TO PsIJi COBPEMEHHBIX eBPOIEIICKMX CTPAH B T€UeHMe OIpefie-
JIEHHOTO BPeMEeHM HaXOAW/ICA Mof, Bl1acThio OCMaHCKOI MMIIEpUHM, BIMAHME KOTOPOI pacnpo-
CTPaHAIOCHh Ha X IPaBOBbBIE U CyAeOHbIe CHCTEMBI. DTO Kacaloch 1 IIaPUATCKUX CY/IOB.

Ho oTHIonb He 3TOT MCTOPMYECKMII OIIBIT INAPMATCKOTO MPaBOCYANA NPYUBIEKAeT BHIMA-
HIe 00IeCTBEHHOTr0 MHeHNs B EBporie B mocnenHme rofpl. Peub neT o ApyromM — o MpakTuKe
cosfjaHusA ¥ QyHKIMOHMPOBAHMA MIAPMATCKMX CYIOB B COBPEMEHHBIX 3allaf[HOEBPOIIEIICKIX
CTpaHax. OTO AB/AETCSA NPAMbIM CTIfICTBIEM OBICTPOTO POCTA YUCTIEHHOCTU MYCY/IbMaHCKMUX
MEHbUINHCTB, KOTOPbIE UTPAIOT BCe HojIee 3aMETHYIO PONIb B 00IIeCTBEHHO-TIOMUTUYIECKON 1
Jake IIPABOBOI )KM3HY YKa3aHHbIX rocyfapcTs. Kak M3BeCTHO, JaHHbIE IIPOLIECChI COIIPOBO-
XK/AI0TC KOHQIMKTAMY, B OCHOBE KOTOPBIX JIXKAT CYIIECTBEHHbIC PA3INIMsA MEX/Y UCTaM-
CKOJ1 11 eBPOIIENICKOII IIPaBOBOIL KyIbTypoit. Ha aTom ¢oHe mpakTuKa AeiicTBYS MHCTUTYTOB
IIAPMATCKOTO TIPABOCY/VS He MOXKeT OBbITh OLleHEHa OIHO3HAYHO. Boree Toro, ombIT QyHKIM-
OHMPOBaHMA TaKUX OPTAaHOB Ha Jie/le CIOCOOEeH YCUIUTD TaKoe IPOTUBOCTOSTHHE.

B njeiom coBpeMeHHas IpaKTUKa CTPaH 3aIajia II03BOJIAET BBIIEIUTD ABE OCHOBHBIE (HOp-
MBI JefICTBYIOIIMX 3[,€Ch MIAapUATCKUX CyfioB. IlepBas mpepcraBieHa opraHaMy paspeleHns
CIIOPOB, KOTOPbIE CO3/Jal0TCS HAa OCHOBE 3aKOHOJATeIbCTBA TOJ MM MHOM CTpaHbL. Bropas
CBOAMTCA K (PaKTUYECKV CYHMIECTBYIOMIMM PETUIMO3HBIM WM OOIIeCTBEHHBIM MHCTUTYTAM,
MMEeHYEeMbIM IIaPUATCKUMM CYyJJaMM, HO HE BK/IIOYEHHBIM B IIPM3HABAEMYI0 3aKOHOM CUCTEMY
paspelleHNs CIOpPOB O IpaBe. KpoMe TOro, MO>XHO BCTPETUTH MHCTUTYThI, KOTOPbIE B CBOEI
[eATeTbHOCTHU COYeTaloT PYHKIMM TOMTHOIIEHHOTO CY/ia Vi PeUTMO3HOI OpraHMU3alNN.

[Toxxanyii, efMHCTBEHHON eBPOIeiCKOll CTpaHOIl, Ifje IapuaTcKas MOJie/lb MIPaBOCyAus
peanusyeTcs He TONbKO B pOpMe PeTUIMO3HBIX MM OOIIeCTBEHHBIX MHCTUTYTOB, HO U B BUJie
OpraHOB Cyfie6HOTO MM a/IbTePHATUBHOTIO paspelleHNs CIIOPOB B paMKaX 3aKOHa, ABJIAETCS
Bennxobpuranus.

C 80-X IT. MCTEKIIETO CTONETNA B BenmkoOpuTaHUM CTamm BO3HUKATb CTPYKTYpbI IIa-
puarckoro mpasocynys. IleppiM B 1982 1. OblT co3paH VIcmaMCKumil MIapuaTCKuil COBeT B
r. Jleittone. B HacTosIee BpeMs, KaK CYUTAIOT SKCIIEPTDI, ITOTOOHBIX MHCTUTYTOB Gonee 80.
BoNMbIIMHCTBO TaKUX CYHOB IO CBOE ITPaBOBOIl popMe ABIAIOTCA 06IIeCTBEHHBIMY (MHO-
Ifila — 6/1arOTBOPUTENBHBIMYU) CTPYKTYPaMHU, @ UX PelIeHNs He UMEIOT I0PUIANIECKON CHJIbL.
B nopapnAromem 4icie cry4aeB OHM pacCMaTPUBAIOT CeMEJTHbIE U He3HAUMTENbHbIE MMYIIe-
CTBeHHBIe cropbl. [To mMerommMcs JaHHBIM, 6omee 90% BceX pellleHWiT JAHHBIX CYIOB Ka-
CAlOTCA PAcTOpXKeHMs 6paka 1 ero mocnencTeuir’. IIpu aToM OHYM MPUMEHAIOT HpeAICaHUs

¢ Cm.: http://www.fawcettsociety.org.uk/wp-content/uploads/2013/05/Women's-Equality-in-the-UK-A-health-
check.pdf
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Imapuara, KOTOpble 4acTO BCTYNAIOT B IIPSAMOe IPOTUBOpedne ¢ OpUTAaHCKUM 3aKOHOJATEb-
crBoM. OpueHTanuA yKa3aHHBIX IIAPMATCKUX CYHOB Ha PacCMOTpeHMe OpadHO-CeMelTHbIX U
HacCeACTBEHHDBIX [E/1 110 MIapuaTy, a TaK)KE X pelIeHNA 110 3TVM BOIIpOCaM BOIIPEKM 3aKOHY
MpefonpenendaoT OTHOIIEHE K HUM 00ILI[eCTBEHHOIO MHEHMA B BCIII/IKO6pI/ITaHI/H/I.

B CTpaH€ TOCIIOACTBYET HETaTVBHAA OL€HKa HEATETbPHOCTU HeO(i)I/IIH/IaIIbeIX mrapmar-
CKMX CY[OB, IPAMO IIOBINABIIAA Ha BOCIIPUATIE IINPOKO U3BECTHOM JIEKI N ApXMeHI/ICKOHa
KenTepbepuiickoro PoysHa Yuibsamca, ¢ KoTopoll oH BeICTYIwI B ¢epaie 2008 r.” Bee cBoe
BBICTYIUIEHNE CBALIEHHOCTYXXUTENIb ITOCBATUIL npo6neMe BSaI/IMOIIeI;'ICTBI/I}I 6pI/ITaHCKOI‘O n
ucmamMckoro npasa. OH BBICKA3aJICA 3a TO, YTOOBI He TONBbKO O(UIVIATBHO IIPU3HATD 33 My-
Cy/IbMaHaMU BO3MOXHOCTb C/IefIOBaTh HOpMaM IIIapyaTa, HO M BK/IIOYNTb HEKOTOPbIE U3 3TUX
IIpaBNJI B IPABOBYIO CMCTEMY CTPaHbI. Ilo ero MHEHUIO, HET IIPUYNH, II0 KOTOPbIM OCHOBAaH-
HbI€ Ha MIAPMATCKUX IIPMHIONIIAX PEIIEHNA HE MOT'YT IIPMHMMATDBCA HallIOHA/IbHBIMM CyJaMI
Benuko6putaHum.

Taxas mo3MLMA BBICOKOTO PEMNUTMO3HOTO JieATeNd BCTPETWIA TIOYTH eAVHOAYIIHYIO pe3-
KYI0 KPUTHKY CO CTOPOHBI He TO/bKO IpepacTasuteneit CMV, HO n mapnamMeHTapues. VIX r1aB-
HbI€ apTYMEHTDI CBOAVIVICH K TOMY, YTO HOPMbI IIapyaTa VCIIO/Ib3yIOTCA T O6OCHOBaHI/IH OcC-
KpUMIMHAIVN JKEHIIVIH 1 q)aKTM‘IeCKOﬁI TI0/IMraMmnim, 3arrpeTa MyCcy/ibMaHKaM BCTYIIATb B 6pa1< C
HEMYCy/IbMaHaMI1, JIETa/II3alyiy IPYHYINTETbHbIX 6paKOB, OTrpaHNYICHNIA IIPAaB JKEHIVH I10C/I€
pa3Bofa. HpOTI/IBHI/IKI/I HIapMaTCKMUX CyA0B HACTaMBAOT HA TOM, YTO MYCYy/IbMaHKI o6pa111a10T—
CA B 9TU OpTaHbI HE HO6POBO}II)HO, a I10 IPUHYXAEHNIO, IIOCKOJIbKY MYCY/IbMaHCKIE O6IlU/IHbI
(akTIYeCKY 3alIpelaloT MM VICKATh 3alMThl CBOUX IIPaB B TOCYApCTBEHHOM CYHe.

B mexa6bpe 2008 r. B Bermkob6puTaHuu paspBepHynach KaMIIaHUA IOZ 03yHroM «OmHO
IIpaBoO 1A Bcex». Ee aKTUBMCTBI B KaTeropmdeckoir ¢popMe OTBEpraioT IIapyuaT U LIapuat-
ckue cynbl. Takasd mo3nums uMeeT mof co60J1 BeCOMBIE OCHOBaHIA B BUJIE pelennii pAfa Ta-
KIX CynoB, HE OTBEYAOIIVX COBPEMEHHDIM IIPENCTAB/IEHNAM O IIpaB€ U CIIPABE/INMBOCTI. Ho
BpAL TN OOIIYCTVMMO PAacHpOCTPAHATD CIIPaBEAIMBYI0O KPUTUKY AEATENbHOCTN KOHKPETHBIX
VMHCTUTYTOB Ha MOJI€/Ib IIAPNATCKOTO IIPaBOCYMA B LIEJIOM. Henp3sa Sa6bIBaTb, 9TO KpOME He-
JIETA/IbHBIX MAPNATCKUX CYLOB, TBOPAIINX IPOM3BOJI, MMEIOTCA U APYTNE, KOTOPbIE pa60TaIOT
IOpUAVYEeCKY IPaMOTHO ¥ peabHO QYHKIVMOHMUPYIOT B IIPaBOBOM IoJle BermkoOpurannunu Ha
OCHOBE €€ 3aKOHOJIaTe/IbCTBA.

Peyb mpeT o mIapMATCKUX Cyfax, KOTOpble 00pasyoTca U QYHKUMOHUPYIOT B COOTBET-
crBum ¢ AKTOM 06 apburpaxe 1996 r. OH foryckaeT co3faHmie apOouTpaKHOro TprbyHaa Mo
COIVIALIIEHNIO CTOPOH, KOTOpPBIE II0 COOCTBEHHON MHMIIMATHBe 0OpallaloTcsa K HeMy 3a paspe-
IIEHNEM CBOETO CIIOPa 1 TOTOBBI JOOPOBOJIBHO MCIIONHNUTD pellleHne TAKOro opraHa. Baxuo,
4TO B opMe apOUTPa’KHOTO pa3dbupaTebCcTBa He MOTYT Pa3pelIaTbCsl CIIOPBI, Kacalolmyecs
IyO/IMYHBIX VHTEPECOB MM TpebyIolie cepbe3HOro pasbuparenscrsa. [lostomy, Hampu-
Mep, YTO/IOBHbIE [e/Ia He OXBATBHIBAIOTCS IOPVCANKIVEN apOUTPaXKHOTO TpUOYHAIA, KOTOPBII
BIIpaB€ pacCMaTpUBaAThb JINIIb I'PAXKITAHCKNE CIIOPbI MEXIY MNLaMH, Ja I TO ¢ HEKOTOPbIMI
OTrpaHNYCHUAMN.

CTOpOHBI CIIOpa, PACCMATPUBAEMOTO ApOUTPAKHBIM TPUOYHAIOM, 06/IaAI0T JOCTATOIHO
MMPOKNMI BO3MOXHOCTAMM CaMVM yCTaHaB/INBATDh IIPOLIECCYya/IbHbIE IIpaBIIa pa3peIIeHNA
koH}mKTa. Boree Toro, oHu BIpaBe BBIOMpATh MPABO, IPUMEHUMOE K UX CHOPY. VIMeHHO
3T YCIOBMSL HAIOT BO3MOXXHOCTD OT/[E/IBHBIM PeINTMO3HBIM COO0IeCTBaM CO3aBarh apou-
TpaKHbIE OPTaHBI, IPMMEHAINIE He IpaBo AHIINY, Yanbca wim CesepHolt Vpmanaum, a
IIPaBOBbIE TPAAULINY, CTIOXKUBIIMECA Y COOTBETCTBYIOILEN koH(peccun. VI3BeCTHO, YTO TaKoi

7 Texcr mekumu cM.: http://rowanwilliams.archbishopofcanterbury.org/articles.php/1137/archbishops-

lecture-civil-and-religious-law-in-england-a-religious-perspective
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BO3MOYXHOCTBIO JABHO ITO/IB3YIOTCST MY/EICKIE OOIMHEL VIX WiIeHBI pery/sipHO 06palaoTcs
3a paspelleHneM CBOVX CIIOPOB K IIPUMEHSIOIIEMY IYAEIICKOe IPAaBO apOUTPaXHOMY TprOy-
Haiy, nmeryemomy «bet Ouu» (Jom Cyna).

K nmopo6HbIM apOUTpa>kHBIM OpraHaM OTHOCATCS OKOJIO JBYX ECATKOB JMC/IAMCKMX VH-
CTUTYTOB, KOTOPbIe IPMHATO MUMEHOBATD MIapraTcKumu cygamn. Cpefn HUuX OTHNMM 13 CaMbIX
ABTOPUTETHBIX SIB/IsIeTCst MyCyIbMaHCKIUIT apOUTPaKHBIN TpubyHast, co3ganusiii B 2007 r. OH
paccMaTprBaeT HECKOIBKO KATETOPUIL e/l — CIydan MIPUHYAUTEIbHBIX OPAKOB U JOMAIIHETO
HacWUIusA, CeMelHbIe CIOPBI, KOMMepYeCKIe U JONTOBbIE CIIOPhI, HAC/IE[CTBEHHbIE Jle/la I KOH-
(mKTHI B MedeTAX. VIHTepecHO OTMEeTUTb, YTO B COOTBETCTBUM C AKTOM 00 apOutpaske 1996
I. JAHHBIIT TPUOYHAI He 3aHMMAEeTCsI paspelleHneM CIIOPOB, CBSI3AHHBIX C pasBofoM. IIporec-
CyaJIbHBIe IIPaBIJIa, IPUMeHAeMble IIPY PaCCMOTPEHNN Iell, pa3paboTaHbl UM caMuM. Baxxao
[Of{YePKHYTh, YTO COIIACHO 3TUM IIPaBI/IaM IIpu (GOPMYINPOBAHNI CBOUX pelIeHnit Tpuby-
Haj IPVHMMAeT BO BHMMaH/E 3aKOHbI AHIJIMM M Y3/IbCa, a TAKXKe BBIBOJBI IPM3HABaEMbIX
ILIKOJT MC/TAMCKOTO TIpaBa®.

OpHako B LIeJIOM O0IeCTBeHHOE MHEeHNe B BemukoOputanmi, fa u B OONBIIMHCTBE IPY-
IUX CTpaHax 3alaja, IVI0X0 3HAKOMO C MPAKTUKON MIAPMATCKUX apOUTPasKHBIX TPUOYHAIOB
VI OJJHO3HAYHO HETAaTVBHO OLIEHMBAET OIBIT NIAPMATCKOE IPABOCYAMA B LIEJIOM, CBOJA €ro K
IIPOTVMBOIIPABHBIM peLIeHVAM Heo(UIMaIbHBIX IIapMATCKUX CYHOB IO OpadHO-CeMeITHbIM
BOIIPOCaM.

AHaIOTVYHBI OFHOCTOPOHHMII B3IVIAJ, Ha IIapMATCKyUeE CY/bl B PELIAoNlell CTeNeHN I10-
B/IVSUT HA (PYHKIIVOHMPOBAHIIE TaK HA3BIBAEMOTO PEIUTIO3HOr0 apOuTpaXka B [Pyroil 3amaj-
Hol ctpaHe — Kanape. 3pech B mposyHIvy OHTapuo JieiicTByeT AKT 06 apourpaxe 1991 r.,
KOTOPBIII II0 CBOEMY COAEP)KaHMIO U OO0leil HAIIPaBIeHHOCTH O/IM30K YIIOMSAHYTOMY BBIIIe
aHrmiickomy AKTy 1996 r. IlpaBia, MeXJy HUMM €CThb CyIIeCTBeHHasA pasHMIIA: KaHaCKUIA
aKT IPsIMO TIPefyCMaTpPUBaeT apOUTPasKHOE PaCCMOTPEHIE CeMEITHBIX CrIopoB. [Ipudem ap-
OUTpaXKHOE COIVIAIIeHNE [0 ITUM BOIPOCAM CUMTAETCSI MECTHBIM (BHYTPEHHMM) KOHTPAK-
TOM, IPEJYCMOTPEHHBIM AKTOM O ceMeITHOM ItpaBe 1990 T., ¥ IOAIEXXUT UCIIOMHEHUIO B COOT-
BercTBuu ¢ HUM. OfHaKO 06a akTa 06 apburpaxe o 2006 I. COBIIAAIN B TOM, YTO CTOPOHBI
apOUTPaXXKHOTO pasbUpaTenbCTBA CAMU ONPEESIOT IIPABO, IPUMEHIEMOe [T Pa3pellieHs]
VX CIIOpa.

C y4eTOM JaHHOTO IOIOKEHNMA K Hayasly TPeThero ThicadeneTns B mposyHIyy OHTapno
ObUI 06pasoBaHbl 1 (QYHKIMOHMPOBAIM apOUTPaKHbIE OPTaHBI KOH(ECCHOHANBHO MIN
STHIYECKOIT HAIIPABIEHHOCTH. B YacTHOCTH, fleiicTBOBaMN apOUTPaXKy /sl UyAEEB, IpUBEpP-
JKEHI[eB Pas/IMYHbIX BETBEN XPUCTUAHCTBA I JaXKe /IS KAHAJICKIX a0OPITeHOB.

B 2003 r. Konrpecc mycympman KaHags! npuHsin penterne 06pa3oBarb HOZOOHYIO CTPYK-
TYpY /L1 MyCy/IbMaH. Bckope ¢ 3Toit ebio 61 yupesxaeH VcmaMcKuii MHCTUTYT I0CTHULUMY,
KOTOPBIiT OO'BSIBIL, YTO B €r0 PaMKaX HaYMHAeT (PYHKIIOHMPOBATD LIAPUATCKIUIT apOUTPAXK,
mpuMensomuit AKT 06 apburpaxe 1991 r. OgHako Taxas VHUIMATMBA BBI3BA/MA PE3KYIO
HETaTVMBHYIO PeaKlMIo OOLIecTBeHHOIrO MHEHM ¥ BiacTell npoByHIuM. B 2005 1. mpembep-
MyHUCTp OHTapMo BHEC B IPOBMHIVAIBHYIO JIETVMCIATYPY 3aKOHOIIPOEKT, MICK/IIOYABIINIA
BO3MOYXHOCTD IIPYMEHEHVIsI apOUTPKHBIMIU CTPYKTYPaMy HOPM IIapyaTa /sl paspeleHns
ceMelHBIX #enl. B ¢eBpaste crepymomero roga B akThl 06 apéutpaxke u ceMeitHoM npase OH-
Tapro OBUIM BHECEHbI BaXKHbIE n3MeHeHus1. OHU MPeAyCMaTpPUBAIOT, YTO BOIIPEKN 00eMy
IIpaBWIy apOUTPaXK IO CeMeITHBIM BOIIPOCAM [JO/DKEH PYKOBOJCTBOBATHCS MCKIIOUNUTEIBHO
npasoM OHTapMo WIM MHOW KaHAACKOM opucayukiyy. OZHOBPEMEHHO YCTaHOB/IEHO, YTO

# Cm.: http://www.matribunal.com/procedure_rules.html
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yKa3aHHBI apOUTpaX IONYMHAETCA HOPMaM OOOMX aKTOB, a B C/Iydae KOH(IMKTa MEXIY
HUMMU JIEJICTBYIOT IIO/TO)KEHMA AKTa O CEMEJIHOM IIpaBe.

B utore AKT 06 apburpake OHTapuO MOC/IEe €r0 M3MEHEeHMA He HOIyCKaeT CBOOOJHOro
BBIOOpA CTOPOHAMH B CeMEITHOM CIIOpe IpaBa, KOTOPOe I €r0 PaspelleHN IPUMEHET ce-
MeltHbIIT apOouTpax. TeM caMbIM MCK/TIOYaeTCs BO3MOXKHOCTD 00pa3oBaHMs [APUATCKOTO ap-
OuTpaXka 110 CeMelfHbIM CIIopaM. B TakoM ke IOI0XKeHU I OKa3a/IMCh ¥ MHbIe TaK Ha3bIBaeMble
PpenurrosHble apOUTpaXKHbIe OPraHbl, PACCMATPHBAIOIIIe CeMeITHbIe KOHMIUKTEI.

BaykHO MMeTb B BUJTY, UTO 3aIIpeT Ha CBOOONHBIN BEIOOP CTOPOHAMM IIPYMEHVMOTO K X
CIIOpY IpaBa OrPaHMYMBAETCA CeMelHbIMY Bopocamu. I103ToMy penuriosHbie apouTpaKut
MHOTO IPOdU/IA MOTYT CO3/IaBaThCA. DTO OTHOCUTCA M K MIAPUATCKUM apOUTPaskHBIM UHCTH-
tyTaM. Ho 910 He 6ecriokonT KaHanckoe obuiectBeHHOe MHeHMe. OHO He BUAMUT KaKoil-n6o
OITACHOCTY B IIPYMEHEHVHM HOPM IIapyaTa Mo Mo0BIM CIIopaM, KpoMe CeMeITHBIX.

OueBnaHO, TaKOE OTHOILIECHNME MEPEeKINKACTCA C OIEHKOI MIApMaTCKOTO MPaBOCYAMA B
Benmko6putanum. 9To KacaeTcsA M HEKOTOPHIX APYTUX eBPOIeCKMX cTpaH (Hampumep, Tep-
MaHWM, Vicmarum, benbrym), Te B cpefie MyCyTbMaHCKIX MEHBIIMHCTB JIeHICTBYIOT HeopuIN-
asbHbIe ITAPUATCKIE CYAIbI. VIX HeraTMBHOE BOCIIPUATIIE MOTUBVPYETCS 00IeCTBEHHBIM MHe-
HIeM, IJIABHBIM 00pa3oM, pellleHNsAMU STUX OPTaHOB, KOTOpbIe HAPYLIAIOT IIpaBa XKEHIIMH.
Kpowme Toro, mpuBiexaeT BHUMaHMe IPaKTHKa ITAPUATCKUX CYIOB, KOTOPBIE pacCMAaTPUBAIOT
YTOJIOBHBIE fle/a IO LIapMaTy WM afiaTy, IOfMeHsAA coboil rocypapcTBeHHble cynbl. Hampn-
Mep, OHU IbITAIOTCA T10-CBOEMY Y/IaKUBATD e/ [0 TaK Ha3bIBaeMbIM YOMIICTBAM 4eCTH WM
KPOBHOIT MECTH, TIOMUPUTD MPECTYITHMKA C TOTEPIEBIINM.

[MoHsATHO, YTO TOZO6HbIE (PAKTHI HACTPANBAIOT €BPOIIEIIIEB IPOTUB OOBIX (POPM LIapu-
aTCKOTO NMpaBOCYANA. DTa MO3UIMA CKa3bIBACTCA U HA 0OCYKIEHUM IPOOIEMBI IAPMATCKUX
cynoB B Poccun. OHaKo Hajio yIMTHIBATh, YTO B HAIlEHl CTpaHe eCTh COOCTBEHHAs UCTOPUA
MIAPMATCKMX CY/OB ¥ CBOII COBPEMEHHDII OIIBIT MX GYHKI[MOHNPOBAHYIA.

LLlapuaTckoe npaBocyaue B coBpemeHHou Poccuum:
pa3Hoob6pa3ue popm n 0AHO3HAYHOCTb OLIEHOK

ITepBbie hOPMBI MIAPHATCKOTO MPABOCYAUS HOSBWINCH B Poccum BMecTe ¢ pacmpocrpa-
HeHMeM ucnama Ha CeBepHoM KaBkase 1 Ha TeppuTOpuAX, IpUIETAIONINX K CpefHelt Bonre u
Ypany. 9ToT Ipolecc COnpoBOX/ancs yTBEpKIeHIeM IIapyaTa KaK CUCTeMbl HOPM, JIefiCTBO-
BABIIMX HAPSAY C MECTHBIMMU TPafULIMAMMI U 00bIdasMu (afaToM) B cpefie MycynbMaH. OfHo-
BpeMEeHHO BO3HMKA/IN pa3/INyHble OpTaHbl MIAPMATCKOTO IPABOCYANA, KOTOPble OKOHYATENb-
Ho odopmmucs B XIX B., korga CesepHbiit KaBkas cran gactbio Poccuitckoit Vimmepnn.

C 1860-x rrT. 37ech (HYHKIMOHUPOBA/IN C/IOBECHDBIE Y HAPOJHBIE CYAbI, KOTOPbIE paccMa-
TPMUBAIU CIIOPbI MEX/ly MyCylIbMaHaMM B COOTBETCTBUM C OTAE/IbHBIMYM MaTepUalbHBIMU U
IIpoleccyabHbIMM HOpMaMM Irapyuara. Kak mpaBuio, 3T OpraHbl HapsAAy C IapUaToOM HIN-
poKo npuMeHsM afar. IToaToMy XapakTepucTHKa JaHHBIX CYIOB KaK IIAPMATCKNUX B M3BECT-
HOII Mepe ycnoBHa. JleTanbHOMY aHa/IN3y TaKMX MHCTUTYTOB Pa3pelleHts CIIOPOB, JeliCTBO-
BaBIINX B TOT II€PMOJ, ICTOPUY HAlIell CTPaHbI, IIOCBAIEHbl MHOTOYMC/IEHHbIE UCC/Ie0BAHNA
OTe4YeCTBEHHBIX ICTOPUKOB, 3THOTPA(OB U IOPUCTOB’.

° Cm., Hanp.: Mucpoxos 3.X. Apar n Illapuar B poccuiickoiit paBoBoit cucteme. Victopuueckue cypbObi
1opuandeckoro mmopanusma Ha CeBepHom Kaskase. M.: Man-Bo MI'Y, 2002. C. 105-148; bo6posHuxos B.O.
Mycynbmane Ceseproro Kapkasa. O6bruait, mpaso 1 Hacunue. M.: Bocrounas mutepatypa, 2002. C. 98-226;
Catioymos JI.X. Cyn, mpaBo u npaBocyaue y dedennes u narymert (XVIII-XX 8s.). Iposusiit: KHMI PAH,
2014. C. 196-260; Mcmaunos M.A. opmupoBanue 1 passutie npasa Haponos Jarecrana (XVII — nauano
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I[Tocte ycTaHOBJIEHNUA COBETCKON BIACTY O(UIIMaIbHbIe MHCTUTYTHI IIAPUATCKOTO IPaBo-
Cy[iiA OCTaBa/lNCh B 9TOM PErvoHe BIJIOTH /10 KOHIa 20-X rofioB NpoInoro croneru. Ilpas-
T2, TPVHLNIIBI MX OPTaHM3aLUU U NeATEeTbHOCTH CYI[ECTBEHHO OTIMYANINCh OT TPaJUIIIOH-
HBIX HOpM Inapuata'’.

C xoHI1a 20-X IT. UCTEKIIIero Beka BIIoTh 10 pacnaga CCCP oduimanpHpIX OpraHoB mpa-
BOCY/YIsI, KOTOPbIE MOI/IM ObI IMEHOBATHCSI MIAPMATCKVMIL CY/JAMIL, B HAIIIET CTPaHe He ObIIO.
XoTs B pernoHax TpagMIMOHHOIO PaclpoCcTpaHeHNs ucnaMa (pexe Bcero, Ha KaBkase) Bce
3TO BpeMs (aKTNIeCKU JeliCTBOBAINM MHCTUTYTHI, KOTOPbIe 3aHMMAJIUCh YPerylIupoBaHueM
CIIOPOB MEXJy MyCyJIbMaHaMI Ha OCHOBe InapyaTa ¥ afara. Hepegko aTo mpomcxopuno B
MeYeTsX C y9acTHeM MYCYTbMaHCKIX PeIUTYO3HBIX pyKOBoauTenei' .

Opnaxo B 90-X IT. CUTYyalusA U3MEHNMIACh, U MIAPMATCKUe OPTaHbl IPaBOCYAMs BHOBD 3a-
sIBIWIN O cebe B IyOIMYHOM IIPOCTPAHCTBe Halmeil cTpausl. [Ipumepro B 1995 r. B UeuHe,
KOTOpasi B TO BpeM yxKe (PaKTIIeCKY BBIIIIA Y3 POCCUIICKOTO IIPAaBOBOTO IIPOCTPAHCTBA, II0-
ABUINCDH TIE€PBBIE IIapMaTCKMe CY/bl, IPUMEHABIINE VICTAMCKI€ HOPMBI, B TOM 4MC/Ie U IO
YrOo/OBHBIM fenaM. CITyCTs HeCKO/IBKO JIeT IIOZOOHBII opraH ObUI co3faH B Kagapckoii 3one
JlarecTana, rje HEKOTOpOe BpeMs peasbHasd B/IaCTh IPMHAJJIEXKaIa MyCyIbMaHCK/M PaJjiKa-
JTaM, 0O'bABUBIINM BBefleHIe MapyaTa BMeCTO POCCUIICKOTO IIpaBa.

STu 06pasIpl MIAPUATCKOTO IIPABOCYAYSI ObIIN YaCThI0 MOMUTUYECKNX IIAHOB Cerapa-
TUCTOB ¥ MYCyJIbMaHCKMX 9KCTPEMICTOB, He TIOYMHABIINXCA poccuiickoi Baactu. Ho ofi-
HOBPEMEHHO BO3HUKA/IN VM MHBIe MIApUATCKUe CYAbl, KOTopble (OpMaJbHO He IPOTUBOIO-
CTaBJIANMN IIAPMAT ¥ IIPUMEHEHNE €T0 HOPM JIEMICTBYIOLIEMY IIpaBy U JIETaJIbBHOMY MOPAAKY
paspeleHns Copos o Ipase. MHOITe U3 HUX IPOJO/DKAIOT AEiiCTBOBATh 1 ceifyac. DTU UH-
CTUTYTBHI He ABJIAIOTCA O(UIMATBHBIMY OpraHaMy [IPABOCYANA, OFHAKO IIOIb3YIOTCA peaslb-
HBIM BMsAHMeM U aBToputeroM. K mpumepy, B 1990-x rT. Bo MHOIMX pernonax CeBepHOTO
KaBkasa yxe QyHKIIMOHMPOBa/IM TaK Ha3bIBaeMble IIAPMATCKIUE CYAbI, KOTOpPbIe paspelanyn
CIIOPBI MEX/Y MYCY/IbMaHAMI B PAllOHAX BIVSIHIS TPALULIVOHHBIX [pKaMaaToB (o6muH). Vix
OT/IMYNUTETbHON YePTON ABJAETCA MPEUMYILECTBEHHOE IPMMEHEHNE ajlaTa, @ He HOpM IIapy-
ara'’. [ToaToMy Takue CTPyKTYpbl MOTYT IMEHOBATbCS MIAPUATCKUMY CyAaMI JIVIIb YCIOBHO.
JlaHHasA OCTOPOXKHAsA Oll€HKa He YMeCTHa IPMMEHUTENbHO K IIApUATCKUM CyflaM, KOTOpbIe
y>ke B HOBOM TBICAYe/IeTVM NOSABIINCD B Cpefie MOIOABIX MyCyIbMaH Ha KaBkase, B Tak Ha-
3BIBAE€MBIX MOJIOJIEKHBIX JPKaMaaTaxX. Befib 9TM Cybl CTapaloTCA CKPYIy/Ie€3HO C/Ie[oBaTh Illa-
puaty 6e3 OILAKM Ha afjaT B PACCMOTPEHUN BCEX BO3ZHUKAIOIMIUX CIIOPOB'.

XX BB.). Maxaukaa: VI [ATY, 2004. C. 217-255; Ceeunuxosa JI.I. O6pI4ait B IpaBoBOIt cucTeMe (Ha Mare-
puanax mpaBosoro passutusa HapopoB CesepHoro Kaskasa B XIX B.). CraBpononb: MII® «CraBpomnonbe»,
2002. C. 159-183.

1 Cum. 06 arom, Hamp.: Mucpokos 3.X. Apar u Illapuat B poccuiickoit mpaBosoit cucteme. C. 120-177;
Catioymos JI.X. Cyn, IpaBo U IIpaBoCyzue y dedenties u uuryeit. C. 261-302.

" Cm.: Bo6posnukos B.O. lapuatckue cynpl u mpaBosoii miopanusM B CoBerckom Jarecrane // 9THO-
rpadudeckoe obospenne. 2001. Ne 3. C. 77-91.

12 Cm.: Anboeauuesa M.C.-I. Oco6eHHOCTU B3aMOJEICTBIA POCCUIICKOI CyeOHO-TIPaBOBOI CUCTEMbI
U TPAAUIMOHHBIX PABOBBIX MHCTUTYTOB MHIyIICKoro obmectsa (XIX—XXI BB.) / O61ecTBO Kak 00BEKT
u cy6pext Bractu. Ouepku nomtudeckoit antpononornu Kaskasa. CII6.: Iletep6yprckoe Boctokosenenne,
2012. C. 142-208; Makarov D. Enacting the Sharia Laws in a Dagestani Village // ISIM Newsletter. 1/98. P. 19.

B Cwm.: Apnovikanos A. Apar, lllapuat u poccuiickoe npaBo Ha coBpemeHHoM CeBepHoM Kaskase: nroru u
nepcreKkTuBsl // VIcmaMm B MyIbTUKYIBTYPHOM Mype: MycyIbMaHCKue IBVYKEHV M MEXaHM3Mbl BOCIIPOM3BO-
CTBa UJEOJIOTUIL ICTaMa B COBPeMEHHOM MH(popMaImoHHOM npocrpanctse. Kasanp: Kasaucknit yu-1, 2014.
C. 367-377.
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Kpowme toro, B 1999 . 6611 06pasoBaH apuaTckuii Cyf B VIHrye T, feiic TBYIOLIL TPy
JlyXoBHOM ympaBieHUM MycyabMaH pecrnyonuku. OTMETM TaKKe, YTO B COCTaBE MHOIO-
YJC/ICHHBIX JYXOBHBIX YIIPaBIeHWUIT MyCy/IbMaH (4allle BCero MMEIOIIVX CTaTyC LeHTPalIu3o-
BaHHOII PeINIVIO3HOI OpPraHU3aLNI) MMEIOTCA CXOHbIE CTPYKTYPHbIE eIMHUIIBL, IMeHyeMble
KaguATaMu. VIX momHOMOYMA BKII0YAI0T KOHCY/IBTUPOBaHMEe MYCY/IbMaH IO BOIIPOCaM IIapy-
aTa, OKa3aHye VM IIOMOIIM B YPeTyIMpOBaHNM KOHGINKTOB. MHOrMe MyCy/IbMaHCKIe PYKO-
BOJMTE/IV CYNTAIOT STU MOAPa3/iee NI CBOe0Opa3HBIMI MIAPUATCKVIMU CYLaMIL.

[Mapuarckue cyapl B MATexHON Yeune u B Kagapckoit 30He [larectaHa ocTamich B Ipo-
oM. OTHOCUTE/IBHO APYTMX COXPAHAIONMXCS IO Cell JeHb MIAPMATCKMX MHCTUTYTOB pas-
pelleHns CIIOPOB CeAyeT OTMETUTb, YTO OHM He IPUSHAIOTCA JIETaJbHbIMU CyJaMIU U He
ABJAIOTCA CTPYKTYpaMM, CO3/IaHMe KOTOPBIX IPEJyCMOTPEHO POCCUIICKMM 3aKOHOMATENb-
cTBOM. VIX pelleHNa He MMEKIOT IOPUAMYECKON CHUJIBI, HO Ha Jiefie IONb3yITCA NPU3HAHNEM
MYCY/IbMaH, /11 KOTOPBIX OHM 4acTO ABJIAITCA Oe3anbrepHaTuBHbIMM'. Takme mrapuaTckue
CyZAbl HEPEJKO NMPUHMMAIOT PEIIeH), BCTYIAKLME B IPAMOE IPOTUBOPEeYNEe C POCCUIICKIM
3aKoHOZaTeNbCTBOM. OffHAKO CMjIa TPAAMLIMIl ¥ aBTOPUTET OOIECTBEHHOTO MHEHUS IIpaK-
TUYECKU He IMO3BOJIAI0T MyCy/IbMaHaM, YbM IIPaBa TaKUe PEUIeHNs 3aTPAaruBaloT, OTCTalBaTh
CIIPaBEMI/IMBOCTD B JIETA/IbBHOM CYJIE.

Ob6pamraer Ha cebs1 BHUMaHME TOT (aKT, UTO JINIID MIAPUATCKAsT MOJIe/Ib IIPABOCY/VISL, KO-
TOPYIO IIPAKTUKOBA/IM 9KCTPEMUCTBI, 3aCIy>KIIa OCTPYIO HETaTVBHYIO OLIEHKY OOIeCTBeH-
HOTO MHEHNsA Halleil CTPaHbl M POCCUICKUX BIACTHBIX CTPYKTYp. UTO KacaeTcsa Apyrux ma-
PUATCKUX CYLOB, TO MX HEATEIbHOCTb JOCTATOYHO JIONTO He IIpUBJIeKaa K ceOe BHUMAHIA.
HasepHoe, motomy, 4o nudpopmarst 06 nx MpOTUBOIPABHBIX PELICHMIX He MOTydaa M-
POKOT0O paclpoCTpaHEHN .

OpHako cuTyanusa OPpMHIUINAIBHO M3MeHmnach B 2010 r., Korga B CaHKT—HeTep6ypre
ABTOHOMHAs penurnosHas opranmsanus «Anb-Darx» oObsIBUIA O CO3TaHUU VCTAMCKOTO
[IPABO3AIITHOTO LIEHTPA, TP KOTOPOM JJO/DKEH OBUI A€ICTBOBATD MIAPMATCKuii Cyz. Takyro
VHJIVATUBY PElLINTEIbHO OTBEPI/IA HE TONBKO OOIeCTBEHHOCTD, HO I BIACTHbBIE CTPYKTYPBL.
B yacTtHOCTH, O Hell KpailHe HETaTMBHO OTO3BA/IMCh POCCUIICKYIE Tap/IlaMeHTapu, YIIOTHOMO-
YeHHBIII 110 IpaBaM desioBeka Cankr-IleTepOypra 1 faxke OpraHsl IPOKYpPaTYpBL.

CxopnHoi1 Obl1a peakiyA U Ha MHUIUATUBY MOCKOBCKOIO aJjBOKaTa, KoTopbiii B 2012 1. B
6ecene ¢ Tenekananom «PEH-TB» 3asgBum o mraHax co3gaHus 00LIIEpOCCUITCKOTO TpaBo3a-
IIMTHOTO LeHTpa «MyCylnbMaHCKMIA COI03», KOTOPBIN 3aliMEeTCS YIPEXKJeHUEM IapUaTCKUX
CcymoB B MoCKBe M IpyTMX ropojax CTpaHbl. IIpy aToM OH mpefynpenun, 4To MyCylnbMaHe
«3a7pI0T MOCKBY KPOBBIO», €C/I MM OYAYT MeIath CO34aBaTh Takue CyAbl. OmsTh, KaKk U B
2010 1., ;aHHAasg MHULOMATVBA ObIa KaTeTOpMYEeCKM OCY>K/IEHa I [aKe BbI3Ba/Ia MPOBENEHIIE
IIPOKYPOPCKOJ IIPOBEPKMU.

EcTb HEeCKONBKO apryMeHTOB, KOTOpbIE BBIIBUTAIOTCA MPOTUB IIAPUATCKUX CY[OB U Iep-
CIEKTUB MX CO3[jaHMA B coBpeMeHHol Poccun. Illnpokoe pacnpocTpaHeHye MOMTyIUIn YACTO
SMOILIVIOHAJIBHBIE IOBOMIbI, KOTOPbIE CBOLATCA K HENPVATUIO IIapyaTa KaK TaKOBOTO, IPEXJe
BCETO, B TOI (hopMe, B KOTOPOJ OH IPVMEHA/ICA KOHKPETHBIMY LIAPUATCKVIMU CyaMV VN
CTPYKTypaMmu, IpefCcTaB/IABIIMMIL ce0s1 B po/y TakMX opranoB. O6pasioM B 3TOM OTHOLIECHNN
ABJIAIOTCA Mapyarckye cynsl B Yeune u larectane B 90-X IT., HeopUIMaIbHble MHCTUTYTHI IIa-
PpUaTCcKOro nNpaBoCyausA B EBporle, MpOEKT CO3aHmA COOTBETCTBYIOIETO Cyfa B MockBe, KOTO-
PBIIi OLIeHMBAETCsI TT0 arPECCUBHBIM 3asIB/ICHNSIM €T0 MHUIaTopa. B poccuiickom o61ecTBeH-

4 Cm. 06 atom: Anbakos [.X. O npumenenvn urapuara B Pecrrybmuke Vuryurerns // Vicmam u mpaso B
Poccun. Boim. 2. M.: PYJTH, 2004. C. 81-84.
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HOM MHEHIU YTBEpPAWIOCHh yOeXJieHue, YTO IIApMATCKUIL CYf, TBOPUT IIPOU3BOJI, YHIDKAET
JKEHIIVHY, 3aKPEIUIeT HEPABEHCTBO, [IOMOTAeT IIPECTYIHUKY YIUTU OT OTBETCTBEHHOCTM.

Hapsapgy ¢ nonmuTnyecKumy 1 ConyaabHO-IICUXOIOTMYECKIMY JJOBOJAMH €llle BaXKHee OT-
METUTD I0pUAIIecKoe 000CHOBaHMEe HEBO3SMOXKHOCTH JIVICTBIA IAPUATCKUX CY/IOB B HaIlleil
crpaHe. OHO, IO CYTH, IIEPEHOCKUT HA TAKVe CY/bI CIOXKMBIIYIOCS B OOI[eCTBEHHOM MHEHNHI
JICKQ)XeHHYIO OLICHKY IIapyaTa, KOTOPBIIL, AKOOBI, He JOIIYCKAeTCsA IIPaBOBOII CUCTEMOII CBET-
CKOT'0 TOCYIapCTBa, OTBepraomieil KoHecCHOoHaIbHbIN IPYHIVII TeJICTBIA IIpaBa. A pa3 IIa-
pyaT He MOXeT JelicTBOBaTh B Poccyn Kak opugudecknii peHoMeH, TO ¥ BOIIPOC O BO3MOXK-
HOCTU CO3JJaHMS IIAPUATCKUX CY[OB CHUMAETCA.

K stnm floBofiam creyeT 06aBUTD ellle OJHO MOJIOXKeHVe IOPU/IecKOro CBOMCTBA, KO-
TOpO€ MMeeT KII04YeBOe 3HAYEHME /1A TeMbI HACTOAIIEN CTaTby. IIpOTMBHMKM IIapMaTCKUX
CY[IOB yTBEPXKJAIOT, YTO B Poccuy MOryT feiicTBOBaTbh TONBKO TOCYlapCTBEHHbIE OPTaHbI
mpaBocyaust. [10aTomy m100ble IPOEKTHI CO3AAHNST YKA3aAHHBIX CY/JOB HE3AKOHHBI, IIOAPBIBAIOT
OCHOBbI KOHCTUTYLIMOHHOI'O CTPOS U YTPOXKAIOT L[e/IOCTHOCTU FOCyJapCTBa.

BrisbiBaeT HeOyMeHNeE, YTO K TAKOMY IOPUANYECKM HEKOPPEKTHOMY BO3Pa’kKeHUIO MTPU-
GeraioT faXke POCCHIICKUe IapIaMeHTapuy, KOTOpble IPOCTO 00sA3aHbI BIafeTb OCHOBAMM
NIpaBOBOJI KyIbTYpPbl. Bolpekn nx mpescTaBneHnAM, B Hallleil CTpaHe MOTYT JiefiCTBOBaTh U
HErOCyHapCTBEHHBIE CY[IbL, @ TAKXKe IPUMEHATbCA a/IbTepHATVBHbIE CIIOCOOBI YperyIupoBa-
HUA CIIOPOB. JJ0CTaTOYHO BCIIOMHUTD 3aKOHOJATENBCTBO O TPETENMCKUX CyflaX I O IIPOoLefype
Memyanuu. Tak ITO JaHHBIN apryMeHT IPOTUB MOJIENN IIApMaTCKOTO IMPaBOCYAV HECOCTO-
ArteneH. [ToaToMy ecu 1 OTCTanMBaTh ee HENPHMEM/IEMOCTD, TO CTIefyeT MCKaTh MHOE 060CHO-
BaHIUeE.

B cBA3M ¢ aTMM pUB/IEKaeT BHUMaHMe IO3UIVA MyCY/IbMaHCKUX PETUTMO3HBIX JieATeNel,
KOTOPbI€ OKa3a/IICh CPEAY T€X, KTO BBICTYIIN/I P€3KO IIPOTUB IIAHOB CO3/IaHMA IIAPUATCKOIO
cypa. IIpaBia, X Bo3pakeHIA He MMEIOT IPAMOrO OTHOIIEHNA K CTPOTO IOPUINIECKOMY aHa-
nu3y mpobreMsl. B qacTHBIX Geceiax 1 B IIyOIMYHBIX BBICTYIUIEHNSIX MYCY/IbMAHCKIIE JIfie-
PBI fie1a/ii YIIOp Ha TOM, YTO B COCTaBE JyXOBHbBIX YIIPAB/IEHNII MYCY/IbMaH YK€ €CTb KU,
JTr060it MyCy/IBMaHUH MOXET 0OPATUTHCS K HIM C IIPOCOOIT IIOMOYb pemmnTh crop. I1oaro-
MY HeT HeOOXOAVMOCTH B CO3JAHNMI OCOOBIX IIAPUATCKUX CYOB IO MHUIVATIBE HEM3BECT-
HBIX JIIOfIeil, IeVICTBYIOLINX K TOMY Ke 0e3 coracyus MyCY/IbMaHCKIX PeIUIVO3HbIX IIeHTPOB.
VIHpIMM ciOBaMM, MyCyIbMaHCKIE JeATeNN He BUAAT PasInduil MeXJLy CTPYKTypaMu B CO-
CTaBe NYXOBHBIX yIIPABJICHMII, pelIeHN s KOTOPBIX IPEACTABIIAIT OO0 IPOCTON COBET MU
MHEHI€e PEeUTMO3HOr0 XapaKTepa, ¥ MHCTUTYTAaMI IIPABOCY/AVS MM BHECYAE€OHOTO yperym-
POBaHMA CIIOPOB, IPELYCMOTPEHHBIMI POCCUIICKMM 3aKOHOJATEIbCTBOM U IIPMHUMAOIIIMU
IOPUINYECKN 3HAYMMBIE PEeIleHNsL.

LlapuaTckue cyabl U COBPEMEHHoe
poccuiickoe 3aKoHoAaTeNbCTBO

HMTak, apryMeHTOB IPOTUB IIAPUATCKUX CY[OB B COBPeMeHHON Poccum mpemocTaTodHo.
A ymetotcs i JOBOABI B 1X 1onb3y? ITo HalleMy MHEHUIO, OHU ecTb. [TaBHbIT (akTop —
IIpaKTUyYecKoe jeiicTeue mapuara. CoraacuMcs, 4TO pacCyfilaTb O IepCleKTHBaX MIapu-
aTCKOro NpaBoCyaMA B Poccumyu MOXXHO TONBKO B TOM C/Iy4ae, €CM LIapyMaT KakK IPaBOBOIt
beHOMeH peanbHO QYHKIMOHMPYET, €r0 HOPMBI BKIIOUAIOTCSI B IIPABOBYIO CUCTEMY 100 [10-
IIYCKAIOTCsI 3aKOHOAATEIbCTBOM. JIMIIb PV TAKOM YC/IOBUM MOAB/IAIOTCS OCHOBAHMA It 06-
PasoBaHU U IeATebHOCTY IIAPUATCKUX CYAOB WIN MIAPMATCKUX MHCTUTYTOB BHECYAeOHOTO
yPeryInpoBaHus CiopoB. JleficTBUTENbHO, HEBO3MOXKHO IIPEACTaBUTD cebe IapuaTcKuii Cyx,
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KOTOpBIII He IPUMeHAeT HOPMBI Tapyata. VI Hao60poT: peannsanys HOpM IIapyaTa B IpaBo-
BoI cepe cama 110 cebe popMupyeT OTPeOHOCTD B MIAPUATCKUX MHCTUTYTAX IPaBOCYAUA U
YPerynmpoBaHusA CIIOPOB.

ITonaraem, 4TO Ha BOIIPOC, COBMECTUM JIM IIAPMAT C COBPEMEHHBIM POCCUIICKUM IIPaBOM,
CIefyeT B II€JIOM [IaTh [IOIOKUTEIBHBIN OTBET. B HemaBHel myOMMKanuy Mbl y>Ke OTMeda-
M pa3MYHble POPMBI B3aMMOZIEIICTBIA HOPM LIapyara ¢ pOCCUIICKIM 3aKOHOJATEeIbCTBOM.
K ToMy e HOpMBI IIapyaTa MOTYT JIeiiCTBOBATh HE TOJIbKO B (pOpPMe MOIOXKEHNUIT 3aKOHOa-
TENIbCTBA, HO U B BUJIE IPAaBMJI, COITTACOBAHHBIX CTOPOHAMM IIPaBOOTHOIIEHNI 10 BOIIPOCAM,
KOTOpBIe PeryIMpYIOTCA JUCIO3UTYBHBIMY IPEIICAHNAMY 3aKOHa' .

C 3TUM TeCHO CBs3aH ellle OfVH apTyMeHT B MOANEP)KKY BO3MOXKHOCTH IIOSIBJIEHM IIa-
PUMATCKUX CYAOB. [le1o B TOM, YTO POCCUIICKOE 3aKOHOMIaTeIbCTBO IIpefycMaTpuBaeT GpopMbl,
B KOTOPBIX MOXKET OBITh PeajM30BaHa MIAPVATCKAS MOJe/Ib IIPABOCYANS 1 PA3PeIIeH st CII0-
poB o mpase. HopmarusHast 6asa /st TOro, 4To0bl MIapuaTcKue CyAbl, QPyHKIMOHMPYIOLIe
B IIPAaBOBOM I10JI€, CTa/IM a/JbTEPHATNBOI HE3aKOHHBIM IIAPMATCKUM CyJaM, yXKe CYIIeCTBY-
eT. [ToaToMy HeT HMKaKMX IOPUMIECKMX OCHOBAHMII 3aKpBIBATh TaKyIO IIEPCIEKTUBY Iepes
MIapUaTCKNMU cyfgaMu. EcTecTBeHHO, IpU CTPOToM COOIOfeHNN BCeX IPeAIICaHNIL 3aKOHa.
ITormy4aercs, 4TO NOTPeOHOCTM B IIAPMATCKUX CYflaX COOTBETCTBYET M IIPaBOBasg BO3MOXK-
HOCTb UIX 00pa30oBaHuUA 1 pabOTHL.

ITpe>xme Bcero, Mapuarckye Cymbl MOIYT CO3[aBaTbcsA U (PYHKIVIOHMPOBATb B COOT-
BercTBUM ¢ DeslepanbHBIM 3aKOHOM OT 24 miona 2002 . Ne 102-P3 «O TpeTeiicKux cyzax B
Poccuiickoit ®epepaunm». OH IpegycMaTpuBaeT oO6pa3oBaHMe IOCTOAHHO JeiCTBYIOMINX
TPETENCKNX CYyIOB U TPETENICKNX CYJOB [ pa3pelleHna KOHKPeTHOro fiena. IlocToAanHo meit-
CTBYIOLI[YIE CY/bI 0OPA3YIOTCSI IIPU OPTaHU3ALIIX — OPUANIECKUX IULaxX. VIMy MOTYT ObITh,
KaK OTMeYaloT POCCUIICKUE MCCIefoBaTe/n 'S, ¥ peuruosHble opranusanyu. Ho Ha mpakTuxke
TpPeTeliCKIe CY[ibl, KaK IIPABIJIO, 00Pa3yI0TCsl IIPU TOPrOBBIX [IAjIaTaX, GupiKax, 00 befIHeHNS
IIpefIIpUHMMATeIel ¥ TOTpebuTeIell, BKII0Yas COI03bl U acconuanuy. Cpen HUX MMEIOTCA U
MYCY/IBMaHCKI€ OPTaHM3ALNMN, HAIPUMED, OObeANHEHNsI MYCY/IbMAHCKVX MIPeAIIPIHIMATe-
JIeii, TIPU KOTOPBIX, 0YEBUIHO, MOTYT /IeMICTBOBATH NIAPUATCKIE TPETENCKIE CY/IbL.

Koneuno, o6pa3oBaHIe TPeTENCKOrO CyAa KaKoil-Mm1Mb0 MyCY/IbMAHCKOI OpraHM3aries
caMo 1o cebe HeJOCTATOYHO JUIA XapaKTEePUCTUKMU TAKOIO Cyfa B KadecTBe IIApMATCKOrO.
I’maBHBI TpU3HAK IIAPMATCKOTO Cy[a COCTOUT B TOM, YTO OH IPMMEHsAET HOPMBI IIapuaTa.
JlorryckaeT /i 3TO pOCCUIICKII 3aKOH O TPETeVICKMX CyHax?

HamomHaMM, 4TO B COOTBETCTBUY C 3TUM 3aKOHOM B TPETENICKNIA CY/J IIO COITIAIIEHNIO CTO-
POH MOXeT IepefaBaThCsl MO0 CIIOP, BBITEKAIINIT U3 TPAXKAAHCKUX MTPABOOTHOIIEHMIL.
OJHOBpEMEHHO YCTaHOBJIEHO, YTO TPETENCKMIT CYH B XOfie pa3OupaTelbCTBA IIPUHUMAET
pellleHIie B COOTBETCTBUY C YC/IOBUAMIU JIOTOBOPA M C y4eTOM OOBIYaeB [elOBOrO 00opoTa.
B xadecTBe TaKuX yC/IOBUII U OObIYaeB MMOTEHI[MAIbHO MOTYT BBICTYIATh HOPMBI IIapuara.
IToHATHO, YTO TaKOe [JOIyCTUMO TOJIbKO B TOM C/Iy4ae, €C/IM IIapuaTCKye MpeAncanus, Ko-
TOpBIe BK/IIOYAIOTCS B JOTOBOP B KaUeCTBE €ro YCIOBUIL,  TAKXKe 0OBIYal [1elloBOro 060porTa,
IpueMIeMbIe JI/I1 POCCUIICKON IIPABOBOI CUCTEMBI, NEICTBUTENILHO CYLECTBYIOT U MOTYT pe-
a7bHO IPUMEHATHCA B OPUINIECKOI ITpaKTuKe. [IpyBeeHHbIN BbIlIe BBIBOJ, O COBMECTMMO-
CTU LIapyaTa ¢ POCCUIICKMM ITPaBOM MUCXOIUT U3 TaKOW BO3MOXKHOCTM.

15 Cm.: Crokustinen JI.P. CoBMecTUM /M IapMaT ¢ COBPEeMEHHbIM poccuiickuM mpasoM? // IIpaso. XKypran
Boicieit mxosnel skoHOMMKM. 2014. Ne 3. C. 4-30.

16 Cm., Hamp.: Knetimernos A.fl. PenmurnosHblii cyst (apOuTpax) B cucTeMe abTePHATUBHOTIO YPETyINpoBa-
uust cnopos // XKypran «3axon». 2013. Ne 2. C. 58-66.
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C y4eToM CKa3aHHOTO, eC/I1 CTOPOHBI TIepPelaBaeMoro B TPETEeNCKUII Y/l CIopa JKe/laroT
YPerynmpoBaTh CBOM OTHOLIEHMA C y9€TOM HOPM IIapyaTa, TO OHY BIIOJIHE MOTYT BK/IIOUUTD B
JIOTOBOP YCTIOBUSI, KOTOPBIE COI/IACYIOTCS C 9TUMN TPeOOBAHMSMI U OHOBPEMEHHO He Hapy-
MIAIOT VIMIEPAaTVBHBIX OIOXKEHWIT POCCUIICKOTO 3aKOHOIATeNbCTBa. B cdepe peiicTBusa puc-
[IO3UTVBHBIX IIPEIVCAHNIT POCCUIICKOTO 3aKOHOAATEIbCTBA €CTh BO3MOXXHOCTb 0OPAIaThCst
K HOpMaM IIapuara. B Takom ciydae TpeTelCKUIl CyJi paspelIaeT CIIop, CBA3aHHBIN C UCIION-
HeHJeM JAHHOTO JJOTOBOpA, B COOTBETCTBMM C IIAPMATCKMMI HOpMaMu. ToyHee roBops, A/
CyZIa OHM BBICTYIIAIOT B Ka4eCTBE YCJIOBUII JOTOBOPA, 2 CTOPOHBI OYAYT BOCIPUHMUMATD VX KaK
MpeAnucanys mapuara. ITo XKe KacaeTcsi ¥ 0ObIYaeB [emoBoro ob60pora, KOTopele B chepe
IpakKIaHCKMX IIPaBOOTHOIIEHUIT MEX/y MYCY/IbMaHaMM VIV MYCY/IbMaHCKMMU OPraHM3aI-
AMU BIIOJIHE MOTYT BK/IIOYaTh OINpeJie/IeHHbIe IapUaTCKie HOPMBI.

B sTOM OTHOIIEHUY TPETENCKMII CyHI, MPMHUMAIONINI BO BHYMAaHMe TaK/ie HOPMBI, ITpU-
obpeTaeT BaKHOE Ka4eCTBO, KOTOPOE ITO3BOJISIET HA3BATD €r0 MIAPUATCKIIM: OH PeabHO IIPH-
MeHsieT mapuar. JlaHHas XapakTepucTuKa 6yner ee 60/1ee yMeCTHOIL, €C/IU B JOKYMEHTaX 00
06pasoBaHMY IIOCTOSIHHO [IICTBYIOLIETO TPETECKOTO CY/a U B IIPMMEHIEMbIX MM IIPABI/IAX
TPETENCKOro pasbyparenbcTBa MPsIMO IPELYCMOTPEHO, YTO OH CIEIMANTU3IPYETCs Ha pas-
peleHny CIOpOB € y4eTOM HOPM IIapyuara B paMKaX pOCCUIICKOTO IIpaBa.

Kpome Toro, B COOTBETCTBUM C 3aKOHOM TPETENCKMIA CY/I 110 XOfaTaliCTBY CTOPOH MOXET
IIPUHATD pelleHye 00 YTBep>KAeHNM MUPOBOIO COIIAIICHNUA. A IIPUMUPUTE/IbHbIE IIPOLENy-
PBI 0OCOOEHHO JieTa/IbHO pa3paboTaHbl B MCTAMCKON KOHIENIM paspelleHns crnopos. Ove-
BUJJHO, ¥ B 3TOM OTHOIIEHMYM HOPMBI IIapyaTa JIOIMYCTUMO MCIONb30BaTh /A JOCTVKEHNA
MIPOBOTO COTJIAIIEHNSA Y €T0 YTBEPKIECHUA TPETENCKUM CYLOM.

OpHaxo #7141 OLleHKM TPETEeNCKOTro Cyfia KaK IIapMaTCKOro IpUMeHeHe UM MaTepiaTbHbIX
HOpM LIapuaTa HefloCTaTOYHO. Ba>kHO, 4TOOBI Takye HOPMBI IPUHYMA/INCh BO BHUMAaHNE U
IIPY YCTAHOBJIEHUN IIPOL[eCCYa/TbHBIX IPABIUI TPETEICKOTO pasbyparebcTBa, K KOTOPBIM 06-
palaeTcsa JaHHbIA Cy/l. B CBA3M ¢ 9TMM HAIOMHMM, YTO TPETENCKUIL CY/I MOXKET OCYLIECTBIATD
TpeTerickoe pa3bupaTebCTBO B COOTBETCTBUM C COOCTBEHHBIMY IIpaBMIaMy MO0 C IIpaBU-
JIaMy, COTJIACOBAHHBIMIU CTOPOHAMM. TaKue IpOIefypbl TAKXXe MOTYT OPMEHTMPOBATbCA HA
HIapuarckye TpeOoBaHuA, KOTOpPble COBMECTUMBI ¢ IPUHATON B Halllell CTpaHe IPaKTUKOIL.

JlaHHBIN BBIBOZ, NOATBEP>KAAETCS B3ITLOM COBPEMEHHOI MC/ITAMCKOI IIPaBOBOJ MbIC/IM HA
TPETENCKMIA CYJ, ¥ BO3SMOXKHOCTD MICITOTIb30BAHMA 3TOTO MHCTUTYTA 1A Pa3pelleHNs CTIOPOB B
paMKax Iapuata. [TokasaTe/IbHBIM IIPUMEPOM ABJIACTCS pa3paOOTaHHBIN OpraHm3anyeil 6yx-
TaJITePCKOTO y4eTa 1 ayfuTa L1 MCIaMCKIX (GVHAHCOBBIX YUPeXIEHWIT CTaHAPT TPETEICKOTo
cyma'. MO>XHO TaKoke COCTIaTbCs Ha pellleHV s, peKOMeHIaui 11 (peTBbI OTHOCUTEIBHO TpeTelt-
CKOTO CyJia, BbIHECEHHBIE MHBIMI aBTOPUTETHBIMY LIEHTPaMM COBPEMEHHOI MICTAMCKOI 10pu-
CIIpyZieHIMY, HanpuMep, Akagemyeil pukxa mpy OpraHyusanyy NCTaMCKOTO COTPYAHIYECTBA.

JpyrumMu croBaMu, IO IPOLECCyaTbHbIM BOIIPOCAM HApANY C MPUBBIYHBIMU I HaIlel
CyIeOHOI IPaKTUKM IIPOLeCCYyaTbHBIMY IIPAaBIJIAMI JOIYCTYMO VICIIO/Ib30BAHNUE OTHE/IbHBIX
HOpM Iapuara (HalpuMmep, OTHOCUTEILHO IPUHNMMaeMbIX TPETeVICKIM CYOM LOKa3aTeIbCTB,
Tpe6OBaHMII K CBUIETEIbCKIM [TOKA3AHIIM, K/SITBEL 1 fip.). OHM MOTYT OBITH 3aKPEIIEHbI B
YTBEP)KIEHHBIX IIPaBUIaX IMOCTOSHHO JIEVICTBYIOLIETO TPETEICKOTO Cy/ja IM B COTTTALllEHNN
CTOPOH [/ pa3pelleHnsA KOHKPETHOTO Cropa.

Hakomnern, orzienbHble IpEANNMCaHNA IIapyaTa MOTYT IPUMHMMATbCA BO BHMMAHME IIPU
oIpefieNieHNN TPeOOBAHMIL, IPEFbSIB/ISIEMbIX K KBaIM(UKALMN TPETENCKOro Cyabu. B gact-
HOCTH, B IIPaBIJIaX TPETENCKOro pasdupaTe/IbCTBa BIOIHE BO3MOXXHO OTOBOPUTD, UTO Tpe-

'7 Cm.: Tpereitckmit cyn. Hlapuarckmit crangapt Ne 32. Opranusarpis 6yXraJatepcKoro ydeTa u ayjura
MCIaMCKMX (pMHAHCOBBIX yupesxeHnit. M.: Vicmamckas kH., 2014. C. 6-14.
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TECKIIL CYybA JO/DKEH 00/MafiaTh 3HAHMAMM IIapyarta. TO YC/IOBUE CTOPOHBI BIIpaBe COITIA-
COBAaTb CAMOCTOSITE/ILHO.

OcTaeTca cepbe3HBIil BOIPOC, CBA3AHHBIN C ITOCTEACTBIAMMN IIPUHATHUA TPETEICKIM Cy-
[OM, IPUMEHSAIOIIMM HOPMbI LIapUaTa, PEUIeHN s, KOTOPOe HapyLIaeT AeiCTBYIOLee POCCUI-
CKO€ 3aKOHOJIaTeNbCTBO. BEepOATHOCTD TaKOM CUTyalluy HeBeluKa. Belb 10 3aKOHY TpeTeli-
CKMII CYJI paspellaeT CIIOPhl HA OCHOBAHUY HOPMAaTUBHBIX IIPABOBbIX AKTOB, JEICTBYIOIINX Ha
teppuropun Poccun. [laxke ecnu ofHOBPEMEHHO pelleHNe IIPUHATO B COOTBETCTBUN C HOP-
MaMIU IIapyaTa B KauecTBe YCIIOBUIT JOroOBOpa WM OObIYaeB Ie/I0BOro 060poTa, TO BPSA In
OyneT HapyleH 3aKOH. Befib, KaK y>Ke 0TMeYasnoch, B cepe rpaXkFaHCKMX IPABOOTHOIIEHIIT
IapyaT IpaKTUYeCK! He BCTYIAaeT B KOHQIVKT C POCCUIICKIM IIPaBOM.

JloIrycTyM, OJTHAKO, YTO pellleHNe TPETENCKOTo Cy/ia, IPUMHATOE C Y9€TOM HIapMaTCKO HOP-
MBI, BC€ )K€ IPOTUBOPEYNT POCCUIICKOMY 3aKOHOAATENbCTBY. 3aKOH B IIPMHIINIIE VICXOAUT U3
TOT0, YTO PelIeHNe TPETENCKOTO Cy/ja NCIIONMHseTCsl f0OpoBOIbHO. IloaToMy u pelienne, Hapy-
Iaolee TefiCTBYIOIIee POCCUIICKOe IIPaBO, MOXKET OBITh MCIIOJIHEHO B J0OPOBOIBHOM HOPSAZIKE.

OnHOBpEeMEHHO 3aKOH IIPeyCMaTPUBAET fIBe CUTYalMM, B KOTOPBIX TaKOe TpaBOHapyIIa-
I0lllee pellleHNe MOXKeT ObITh OTMEHEHO WMV He MCIIO/THEHO. BO-TIepBbIX, pellieHe TPeTeiCKo-
O Cy/ja MOXKET OBITh OTMEHEHO 06ILINM MM apOUTPASKHBIM CYAOM B CIy4ae ero OCIapUBaHIs
Y4acTBYIOLIEH B Jie/ie CTOPOHOIL, ec/v OyeT YCTaHOBJIEHO, YTO YKa3aHHOe pellleHVe HapylLIaeT
OCHOBOIIO/IATA0I /€ IIPUHIUIIBI POCCUIICKOTO IIpaBa. Bo-BTOPBIX, IpyM IPUHYAUTETbHOM KC-
IIOJIHEHUY PellleHN A TPETeJICKOTO Cy/ia KOMIIETeHTHBII CyJ BBIHOCUT OIlpefie/ieHIte 00 0Tkase
B BblJJau€ VCIIOJTHUTE/IBHOIO JIUCTA, €C/IM OH YCTAaHOBUT, YTO PElIeHMe TPETENCKOro Cyja Ha-
PylIaeT OCHOBOIIO/IATAIOLe IIPUHIUIIBI POCCUIICKOTO IIpaBa.

OpnHaxo Takas CUTyauus sIBJIAETCA CKOpee TUIOTeTIYeCKOIl, HeKeNlu peanbHoIL. Bexp Tpe-
TENICKII1 CyJ, BIIpaBe€ paspellaTh CIIOPbI, BHITEKAIOI/E JIUIIb U3 TPAaXXKAAHCKUX IIPABOOTHO-
HIeHNI. A IPAaKTUYeCK! BCe BO3PayKeHM s MPOTMB LIAPMATCKMX CyZIoB Ha 3amajie n B Poccun
OmuparoTcs Ha (PaKThl MX IPOTUBOIPABHBIX PEIICHNII 10 CeMEeIHbIM 1 YTOJIOBHBIM Jie/IaM.
ITosToMy momo6OHBIe apryMeHTHI IPOTHB MOZAEIN IIAPUATCKOTO IPaBOCYAV, Helaolye aK-
LIEHT Ha HECOBMECTUMOCTH LIapKaTa C COBPEMEHHBIM IIPAaBOM, HEYMECTHBI IPUMEHUTEIBHO K
TaK Ha3bIBaeMBbIM IIIAPMATCKIM TPeTEICKIIM CyaM, eC/IV OHM OyyT CO3/IaHbl B HAlllell CTPaHe.

Bmecte ¢ TeM, yKasaHHBIE JOBOJIbI, OTKa3bIBaIONINE IIAPUATCKUM CyflaM B ITpaBe Ha Cyllje-
CTBOBAHUE U3-3a VX IO3ULMA II0 CEMENHBIM BOIIPOCAM, IIPUXOAUTHCA YIUTHIBATD IIPU OLj€HKE
MepCIeKTUB MAapUATCKOI MOJIe/I paspelieHus cropos B popme meguanyn. Ha Haur B3z,
DepepanbHbIi 3akoH 0T 2010 T. Ne 193-D3 «O6 anbrepHATUBHON HPOLeype YPeryInpOoBaHILs
CIIOPOB C y4acTyeM IOCpefHIKa (IIpoLlefype MeAyaIyiL)», B IPUHINIIE OTKPbIBAET BO3MOXK-
HOCTb KCITO/Ib30BaHMSA OTHE/IbHbIX IIAPUATCKUX IIPABU/I B IIPOLIEypPe MegUALUN J/I yPery-
JIMPOBaHUs CIIOPOB, BOSHUKAIOLIMX U3 TPAXKTAHCKUX, TPYAOBBIX I CEMEIHBIX IIPaBOOTHOILIE-
Huil. Takoil BBIBOJ, IPUMEHUTENbHO K IPaXX/JaHCKMM CIIOPaM ONMPAeTCsA Ha apTyMeHTHI, yKe
paccMoTpeHHbIe B X0fie aHanu3a GOpM UCIIOIb30BAHMS IIAPUATCKUX HOPM B JIEATETbHOCTH
TPeTENCKMX CyHoB. UTO 5Ke KacaeTcsA CeMeNHBIX OTHOUIEHUIA, TO 3/1€Ch, IeVICTBUTENBHO, yMe-
CTEH BOIIPOC, HACKO/IBKO IOITYCTUMO OOpallleHre K HOpMaM IIapuara B JaHHBIX OTHOIICHNUAX
I B XOJie YPEryIMpOBaHNSA BbITEKAIOLMX 13 HUX CIIOPOB C yYaCTUEM IIOCPESHIKA.

ITonAaTHO, 4TO poccuiickme MyCylnbMaHe, BCTyIIasd B CeMeJHble OTHOIIEHMA, IOCTATOYHO
4acTO OPMEHTHUPYIOTCA Ha IpeAnucanusa mapuata. Eciy naHHbIe MpaBuiIa KacaloTcsA BOIPO-
COB, KOTOpBIe 6e3pasINIHbI /IS POCCUITCKOTO IIPaBa WV BXOMISIT B 00/IACTD IEMICTBIIS €TO JIUC-
IIO3UTUBHBIX HOPM, TO JI/I MCIIO/Ib30BAaHM A NIAPUATCKUX HOPM B PEryIMPOBAHNUM CEMENHBIX
OTHOIIEHNUI IOpUANYECKIE NTPENATCTBUA OTCYTCTBYIOT. Hanpumep, cynpyru MOTyT BHECTHU
B OpayHbIl KOHTPAKT YCJIOBY, IPAMO B3ATbIe 13 IIIapyaTa U He HapylIalollye MMIIepaTuB-
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HBIX HOPM POCCUIICKOTO 3aKOHOJIaTE€NbCTBA. B clyyae BOSHMKHOBEHMA CIOPA, BbITEKAIOIIle-
IO U3 TAaKOTO KOHTPAKTa, MEAUATOP W/IM OPraHMU3alus, OCYLECTB/IAI0IAsl NeATeIbHOCTD 110
obecrieYeHIo IPOBeNeHNsT IPOLEAYPBI MeAUALNN, OYeT COMEICTBOBATD YPEryINpOBAHNIO
CIIOpa B Le/IAX JOCTVDKEHMUA CTOPOHAMM B3aMOIIPUEM/IEMOIO PELIEHN C YY€TOM YKa3aHHbIX
ycnosuii. IIoHATHO, YTO I/IA MeAuaTopa OHM ABIAITCA YCIOBUAMU KOHTPAKTa, a JJIA CTO-
POH — IIpaBM/IaMI LIapuaTa.

KoHeyHO, Kak ITOKasbpIBAIOT TeOPUA U MPAKTUKA, JaCThb HOPM ILIApMATa, PETyINpPYIOIINX
CeMelIHble OTHOILUEHUs, IPOTUBOPEYNUT POCCUIICKOMY IIPaBy, IIOCKONAbKY 3aKpEIUIsIeT He-
PaBEHCTBO >KEHINVHBI I OTPAaHMYNBAET €€ IpaBa B HEKOTOPBIX CUTYaIUAX. ITO KacaeTcsA I
I[IPaB XKEHIIMHbI B OTHOLIEHNN fleTeil TOC/Ie pacTop)KeHust 6paka. OfHAKO MefUaTNBHOE ype-
IyIMPOBaHME C YYETOM HOPM LIapyaTa CIIOPOB, BBITEKAIOIIMX U3 OTHOIIEHMII, OCHOBAaHHbIX
Ha [Iapuare, 1 JOCTIDKEHIE CTOPOHAMY B3aMMOIIPUEMIEMOTO COTIAIIEHNS caMM 110 cebe He
NIPOTUBOPEYUT 3aKOHOJATENIbCTBY.

Taxym 06pa3oM, B MeIMaLINy IO CeMEJTHBIM CIIOPaM MOTYT YYUTBIBATbCSI HOPMBI LIIapHaTa.
Ero npasnia BriosHe JOIyCTMMO MCITONIBb30BATh U B CaMOJ IPOLeype NOCTVDKEHNA COIJIallle-
HUA MeXJy cTopoHaMu. Kak y»e OTMeYasoch, yCIOBYS U CIIOCOOBI JOCTVDKEHVS MIPOBOTO
COIIallleHNsI leTaIbHO padpaboraHsl B apuare. [IpydyeM No3uIMst COBpeMEHHOI NCIAMCKO
[IPaBOBOJ TOKTPUHBI IO JJAHHOI Mpo6ieMe NPUHIUIINAIBHO He OTIMYAETCS OT MpefIica-
HIIT POCCUIICKOTO 3aKOHa OTHOCKUTE/IBHO IIPOBefleHNs Npouenypbl Meguanuu. IToatomy mo-
JIOKEeHNA IIapyaTa BIIOJHE MOTYT OBITh BK/IIOYEHBI B COITIACOBAaHHBIC CTOPOHAMIY YC/IOBUA
YPeryImpoBaHus CIiopa IIpy COAECTBUM MEINATOPA VJIM OTPaXKEHBI B IIPAaBU/IaX IIPOBENEHNS
MpoLefyPbl MeAUALINN, YTBEPXKIEHHBIX OpPraHu3amyel, OCyIeCTB/IAIOIIEN NeATe/IbHOCTD 110
0b6ecrieyeHNIo IPOBeeHNsI IIPOLEAYPBL MeAMALMIL. JTO UMeeT NPsIMOe OTHOLIEHNE K Mefya-
TUBHOMY COIVIALIEHNIO, YTBEPXKAEHHOMY CY[OM B Ka4eCTBE MUPOBOTO COIIALIEHMN.

[lapuarckue KpuTepuy JONYCTMMO NPUHMMATh B pacyeT ¥ NP ONpeleNeHn KadyecTs,
KOTOPBIMM JO/DKeH OO/lajiaTh Mefuarop. Begb cormalieHueM CTOPOH MM IpaBUIAMU, yT-
BEPKIEHHBIMI OpPraHM3alMell, KOTOPas OCYILECTB/IAeT MEAMATUBHYIO [JeATETbHOCTb, MOTYT
YCTaHaB/IUBATbCS JOIIOJIHUTEIbHBIE TPeOOBaHMA K MEIUATOPY, KPOME TeX, 4TO IPeIyCMOTPEHBI
3aKOHOM. HIYTO He MellraeT BK/IIOYNTD B UX HepedeHb OT/eNbHble TPeOOBaHIIs, CBSI3aHHBIE C
LIAPMATCKUMI KpUTEPUAMMN. ByJieT eCTeCTBEHHBIM, €C/M 110 TAKOMY Iy TH HOM/IET OPraHM3al s,
CIeLMaIU3UPYIOLAsACA Ha IIPOBENEHUI IIPOLENYPbl MEAVALIUA JI/I YPEryIMPOBAHUA CIIOPOB,
KOTOpBIE BBITEKAIOT 13 ITPABOOTHOLIEHNI, CK/IAJbIBAIOIIMXCA C YI€TOM HOPM Inapyuara. 9To Ka-
caeTcsA U TpeOOBAaHWIT K MeAMAaTOPY, KOTOPbIe COIIACOBAHBI CAMUMI CTOPOHAMI, eC/IY IIPY pe-
TyIMPOBAHNUM CBOVX IIPABOOTHOIIEHII OHY IIPYMHUMAIOT BO BHUMAHME IIPENIIMCAHNSA IapuaTa.

TaxyM 06pa3oM, ciefyeT IPUIITU K BBIBOALY, 4YTO B Poccum ecTb ropuandeckie OCHOBaHUA
IS peanusalyy MIAPUATCKON MOJeNN IpaBoCcyausa B GopMe YperyIMpoBaHuUsA CIOpa depes
mpouenypy Mepuanyu. [IpaBia, JaHHBI B3ITIAL MOXKET OBITb OCIIOPEH CO CCBUIKOJ Ha OIIBIT
HeoUIMaIbHbIX MIAPUATCKIX CYIOB Ha 3alaje 1 B Halllell CTpaHe, B YaCTHOCTM, Ha UX IIPO-
TUBOIIpaBHbIE PelleHNs IO ceMelfHpIM BorpocaM. OJHAKO OIAaceHMs IO MOBOAY TOTO, YTO
MeJVALVsI C MCIO/Ib30BAHMEM HOPM ILIIapuaTa BCTAHET Ha 9TOT XKe Iy Th, He MMEIOT IO c060il
ITOCTaTOYHBIX OCHOBAHUIL.

Pasymeercs, MeIMaTBHBIE COITIAIIEHNA, ABIAIOIINMEC Pe3y/IbTaTOM IPYMEHEHNA NPolie-
IOypbl MeJUally, MOTYT O3HAa4YaTh peaju3alyio IpeAIiCaHNii NIapyaTa, HapyLAIIX pOCc-
cuiickoe npaBo. Ho 3aKOHO#ATENbCTBO O MPOLEAYPe MeAUaly 3aKpeIigeT BO3MOXKHOCTY
BNIUATD Ha TAKYI0 MPaKTUKY. B yacTHOCTH, JayKe B Cly4ae 3aKII0YEH)A COITIALIEHNA O IPUMe-
HEeHUY IPOLeypbl MeMALVI I B3ATIA CTOPOHAMM 0053aTe/IbCTBA He 00paliaThcs B CYH AL
paspereHust Criopa, KOTOPBII MOXKET BO3HUKHYTh MEXKY HUMM, TAKOE OOpaleHIie BO3MOX-
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HO, €C/IM OJfHON M3 CTOPOH HEOOXOIMMO, 0 ée MHEHUIO, 3allIUTUTh CBOM npasa. Kpome Toro,
Me[MaTUBHOE COITIANIeHNE, JOCTUTHYTOe CTOPOHAMM C IIOMOIIBI0 POy bl Meamanum 6e3
Hepeyiaun CIIopa Ha PacCMOTPEHNE CY/IA, MPECTABIIAET COOO0I IPAK/IAHCKO-TIPABOBYIO C/IeNI-
Ky. IIpn sToM 3amuTa Ipas, HAPYLUIEHHBIX B PE3y/IbTaTe HEUCIIOTHEHIIA MV HEHAJIEXKAIETO
UCIIONTHEHNsI TAKOTO MEJVIATMBHOTO COITIALICHWs, OCYIIECTB/IACTCA CII0OCO6aMu, TIpeycMo-
TPEHHBIMU IPAKIAHCKUM 3aKOHOJATETbCTBOM.

KoHeuHo, Hammuue NpaBOBOJ BO3MOXKHOCTU CyLeCTBOBaHMA B Poccum mapuarckoro
npaBocyausA B GpopMe TPeTeCKUX CYIOB WM MeAMATUBHBIX CTPYKTYP caMo 1o cebe He CBM-
feTenbcTByeT 06 ux HeoOxomammocTu. OBHAKO, HA HAIll B3IJIAM, €CThb OCHOBAHNUA TOBOPUTD O
11e71eco00PasHOCT 00pa3OBAHMA TAKUX MHCTUTYTOB. [Ipexsie Bcero, popMbl MapuaTCKOro
IIPaBOCYAMsA, KOTOPbIe MPeTyCMOTPEHbI POCCUIICKIM 3aKOHOJATEbCTBOM U QYHKIIMOHMPY-
0T B €70 paMKax, C/lef[yeT IPOTUBOIIOCTABUTD HEOPUIMAMTbHBIM TaK Ha3bIBaeMBIM IIapyaT-
CKUM CyJaM, BeJYLIVM IPOTUBOIPABHYIO IeATEbHOCTD.

BaykHO Taxoke YUNTBIBATD, YTO 3TU HeNleranbHble CTPYKTYPBI OYeHb JaCTO 0OPAI[afoTCs K
apXan4yHBIM 00bIYasAM, Ha OHE KOTOPBIX LIApMAT, MHOTME MPeAIICaHNsA KOTOPOro OTBeYa-
10T KPUTepUAM IpaBa, 6e3yclIoBHO, BLIUTPEIBaeT. [losTomy dopmmpoBanue u TeATeTbHOCTD
MOJIeTV ITAPUATCKOTO ITPAaBOCYANA B POpPMax, HOITYCKaeMbIX 3aKOHOJ[ATETbCTBOM, MOTYT CIIO-
co06CTBOBATD IPEOIONIEHIIO OTKMBIINX TPAULIUIL U CTATD IIATOM B HaIlpaB/IeHUN yTBEPXKe-
HIsI LIEHHOCTEN IIpaBa B KU3HU POCCUNCKUX MYCY/IbMaH.
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Abstract

The article touches the fundamental principles of shariat judiciary, modern practice of shariat courts
activity in Muslim and Western countries as well as the perspectives of their establishment and function-
ing in Russia. The place which shariat courts occupied in the judicial system of the Muslim state during
Middle Ages is shown. The author analyses in general terms the historical evolution of shariat justice
institutions. The differences between modern shariat courts and the same structures which existed in
the preceding historical periods are mentioned. The role played by modern shariat courts in the Muslim
countries depends on the place which Islamic Shariat occupies in their legal systems. Shariat model of
judiciary was known in the Western countries from the Middle Ages. Nowadays shariat courts are still
functioning in some of them. There are two main forms of such courts. The first one embraces unofficial
so called shariat courts as religious and social organizations while the second one consists of shariat
courts acting on legal basis and within official legislation. Arbitration tribunals in the UK which apply
some concrete shariat norms resolving civil and family disputes are one of the examples of such form.
In Russia, shariat institutions of dispute resolution were created in the 19" century. They existed in one
or another form in our country to the end of the 1920s. After that, they existed in fact during decades but
their decisions did not have any legal force. From the 1990s, shariat courts began to emerge in Russia
as religious or civil structures. Russian legislation provides legal basis for establishing shariat institu-
tions of dispute resolution in the form of arbitration court or mediation structure. Such institutions can
be an alternative form opposing illegal shariat courts and they could assist securing legal fundamentals
and values within Russian Muslims community.
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AHHOTaUuA

B HacToALel cTaTbe paccMaTpuBalOTCA OCHOBHbIE BEXW XXU3HEHHOTO Ny TW M3BECTHOTO PyCCKO-(hpaHLly3-
ckoro chunocodpa, npasoseaa n coumonora leoprua flaBnaosuya [yperya n KnoyeBble NONOXEHNA ero Ha-
YYHOWN KOHUenuun. ABTOp AenaeT akueHT Ha ponu [yperya B pa3paboTke METOAOMNOrMM CoLMONornm npa-
Ba, Ha aKTyaslbHOCTW 3TOr0 Hay4HOro MPoeKTa AS1A COBPEMEHHbIX COLMONOro-npaBoBbIX UCCefoBaHUN.
[emoHcTpupyeTca cBA3b hMNocodCKo-NpaBoBbIX naen [ypeuya ¢ pycckum hunocockMm ANCKYPCOM U
f[enaeTcA BbIBOA O 3HAYMMOCTM N3YHEeHWA 3TUX UAe B BUAY NPOAOIKAIOLENCA NHTEerpaumm pocCuncKoro
TeopeTNYeCcKoro NpaBoBeAEeHUA B MUPOBYIO HayKy O npaBe. ABTOP pacKpblBaeT OCHOBHbIE MOHATUA U
CXeMbl T'YpBUYEBCKOWM COLMOMOruM npasa, BKMoYaA KOHLENTbl coumabenbHOCT U coumanbHoro npasa,
BKpaTLe xapakTepuayeT MeToAOoNorMyeckme OCHOBaHNA NpaBoBOW KoHLUenumm lypeunya. 3T1a KoHuenumA
cTaBvna uenbio NpeofoneHna MeToAoNorMY4ecKoro MHAMBUAYanM3Ma Knaccuyeckon 3anaaHoeBponen-
CKOW HayKku 0 npase HoOBOro BpemMeHu 1 B TO Xe caMmoe BpemA n3bexxarb KpaHOCTeN KonnekKTnenama,
npucywero cunococdun npasa AHTUHHOCTU U BocToka. [dpyrum HanpaeneHvem cuHTesa anAa lypsuya
BbICTYNanu KaxyLimeca NpoTUBOMONOXHbLIMU APYT APYry METOAONOrMYeckne yCTaHOBKM NO3UTUBK3MA U
mMeTahu3nKm, ONMo3MTHOCTb KOTOPbIX B COLMOMNONN BbinBanacb B KOH(INKT SMNUPUYECKUX METOA0B
KONMMYECTBEHHOW COLMONOrMn 1 abCTpaKTHLIX METOAOB coLmanbHon donnocodumn. ATOT KOHIUKT B pam-
Kax cBoen coumonorum npasa lypBuy nbiTaeTcA NpeofoneTb 3a cHeT pa3paboTky naeanpeanncTMyeckoro
meToAa, No3sonAtoLiero 060cHoBaTb UHTErpaTMBHOE BUAEHKE NpaBa.

KnrouyeBble cnos

coumonorua npasa, I.A. [ypsud, coumanbHaa unocodus, pUuanIeckuin No3MTMBM3M, coumansHoe npa-
BO, MHTErpaTuBHbI Noaxof, (hopMbl coLmabenbHOCTU, naean-peanuav

Bubnuorpadmyeckoe onvcaHue: AHToHOB M.B. lMopTpeTbl yyeHbix-topuctos. leoprun [Jasuposud [yp-
BMY (1894-1965): npoekT coumnonoruu npasa // MNMpaBo. XXypHan Beicwwen wkonbl 3koHOMUKK. 2014. Ne 4.
C. 63-74

B srom ropy ucnonusercs 120 ner co guA poxnenus Teoprua Jasuposnya Iypsuya, ofi-
HOTO 13 HanboJee U3BECTHBIX MPeICTaBUTeNell POCCUIICKON HAayKH, JOOMBIIMXCA MUPOBOI
M3BECTHOCTY Vi TIPM3HAHUA B Cepe COIMaNbHBIX HayK. Vien IypBuya, Mo npyusHaHUIO MHO-
TUX UCCTIeIOBATENIe, IB/IAIOTCSA OIHON U3 OCHOB IMCLMIUIVHDI, BO3HMKIIEH B Hadyate XX Beka
Ha CTBIKe IPAaBOBEJEHN U COIMOIOTUY — COLMOIOruy mpasa'. VI XoTb IepBeHCTBO B pas-
paboTke upeil conyonoruy mpasa o6srqHO orAaeTcsa OlireHy Opnxy?, HO BCe Ke BO33PeHNs

! Cp., Hanp.: Hunt A. The Sociological Movement in Law. London: Macmillan, 1978.

? B 9TOM CMBIC/IE HaYa/I0 COLMOTIOTMY CBA3bIBACTCA ¢ paboToit Dpyuxa 1913 r.: Spmux O. OcHOBOIONIOXKE-
Hiie conyornoruy mpasa / nep. ¢ Hem. M.B. Auronosa. CIT6.: Vsgarenbcknit Jom CITO6T'Y, 2011.

63



npaBOBaﬂ MbICJIb. NICTOPUS M COBPEMEHHOCTb

U IIpeJiCTaBJIeHN s, KOTOpble [ypBIY M3/I0XKII Ha CTPaHUIIAX CBOMX IIPOU3BEIeHNIT, 0COOEHHO
B niepuop 30-40-x rogos 20 Beka, 110 IIPaBy CUUTAIOTCA CTOMIIAMMU 3HAHUA KIACCUYIECKOI CO-
IIVI0JIOTO-IIPaBOBOII Teopun®’. Pazymeercs, coBpeMeHHasi COLMOIOrN IIpaBa 3HAYUTE/IbHO OT-
JIMYaeTcs OT Tex 00pasIoB, YTO paspabarbiBanu B IepBoii nonosuHe XX B. Ipmux, Iypeny,
Bebep, [TropkreiiM 1 gpyrue MbICIUTENIN — OHA CTajIa Oo/lee SMIMPUYHOIN, ONMpalollelicsa Ha
KOJIMYeCTBeHHbIe MeTOAbI cOopa 1 aHanmm3a (GakTU4ecKoro Marepuasna’, TOrma Kak B CBOMX
IIepPBBIX BEPCUAX COLMONOIUA IIPaBa COCTOsIIA IPEUMYIeCTBEHHO 13 COLVaIbHO-(1Iocod-
CKMX NOCTPO€eHMI. BmecTe ¢ TeM, 3HaHMe MHTENIEKTyalbHbIX UCTOKOB M MCTOPUM 3apOXKJie-
HIA 9TOV OVICUUIIIVHBI, €€ «apXe0IOoTUN», eCIIY BOCIOIb30BaThCA TepMuHonorueir M. ®yxo,
II03BOJIACT MOMTYYNUTD OOjIee MUPOKYIO MePCIIeKTUBY LA IPOBEfIeHNA COLMOTIOTO-IIPaBOBBIX
UCCIIeOBAaHNUIL, POPMYINPOBKY KaK MICCIEOBATE/IbCKUX 3a/jad, TaK 1 BBIBOJOB II0 Pe3y/IbIa-
TaM MccnegoBannit. [1oaToMy B 3TOII cTaTbe, HapsARY C HEKOTOPBIMU OCHOBHBIMU (haKTaMu
6norpaduu I'ypsuya, Mbl IOIBITaEMCS TAKXKe PeKOHCTPYUPOBATh KIII0UeBbIe IIOJIOKEHMS ero
COLIMOJIOrO-IIPABOBOI TEOPUL.

Teopruit Jasuposuy [ypsud popuics 2 Hos6ps (1o HoBoMYy crimo) 1894 r. B HoBopoc-
CHIICKe, B COCTOATENbHOI ceMbe KpynHoro 6ankupa JI.H. Iypsuua. B 1912 r. on nocrymnaer Ha
fopuamdeckuii gpakynprer TapTyckoro yHuBepcuteTa, B 1915 . nepesopurcs B IleTporpamckumit
YHUBEPCUTET, IOPUANIECKUIT (aKyIbTeT KOTOPOro OH 3aKaH4yMBaeT B 1917 I. u ocTaeTcsa npu
YHMBEPCUTETE /1A MOATOTOBKY K Hay4qHOI Kapbepe. C 1920 r. [ypBuy HaxoguTCsA B SMUTpaljum,
cHayvana B bepnune, motom B [Ipare n ¢ 1925 r. B ITapmke. Vimenno Bo ®pannun [ypsud crpont
CBOIO HAYYHYIO Kapbepy, CHa4aIa B 00/1aCTI COLMAIbHOI U I0pUAMYecKolt ¢punocodun, a mocue
Bropoit MupoBoil BOIHBI (BO BpeMs KOTOpOIl OH BpeMeHHO Haxopmics B CIIIA) mblicmutens
ClIeMaIM3UPyeTCs YKe Ha 001IeMeTOIONOINYEeCKIX BOIIPOCaX COLMOMIOTUM.

Hawn6omnee nspecTHas u3 ero pabor B 0671aCTM COLMOIOIMY ITpaBa — LMK U3 IBYX paboT
«Vpest cormanpHoro mpasa» (1931) u «CoBpeMeHHOCTD U Mjiesl COLManbHOro mnpasa» (1932)°,
KOTOpble ObUIy 3amieHsl B COpOOHHE COOTBETCTBEHHO KaK JIOKTOPCKas AUCCepTaLluA U KaK
rabuutanusi. B armosssraHOM Mupe 6ormee usBectHa ero «Coumosorus mpasa» (1942)¢, xo-
TOpas IpeAcTaBysAeT co60il paclIMpeHHBbII NepeBOf ero (HPaHIy3CKON paboThl «DIeMEeHTHI
fopupdeckont counonorvn» (1940)7, rae I'ypBud ajantupyer cBOM Ujey, SOIOIHASL UX pac-
CMOTpEHMEM U KPUTUKOJ OCHOBHBIX aMEPMKaHCKUX aBTOPOB, M3Y4aBIIMX COIMa/TbHOE W3-
MepeHue npasa. OTa pabora 1942 r., B CBOIO 04Yepesib, OCTY)XIIa OCHOBOI /I IIOATOTOBKA
HeMelKoil Bepcuu «OCHOBHBIE YepThI COLMOIOruM Ipasar» (1960)%, xyna [ypBuy unTerprpo-

3 Treves R. La sociologie du droit de Georges Gurvitch // Cahiers Internationaux de Sociologie. 1968. Ne 45.
P. 51-66.

* Cp., anp.: lllepern @.9. Counonorust npasa: npuknagusle nccnenosanus. CII6.: Anereits, 2002.

* Gurvitch G. 1) Lidée du droit social. Paris: Sirey, 1931; 2) Le temps présent et Iidée du droit social. Paris:
Vrin, 1931. CM. 4acTU4HBII mepeBoy, mepBoit paborsl: Iypsuu L]I. Vges coumanbHoro mpasa / mep. ¢ ¢p.
M.B. Auronosa // Typsun4 I.]I. I36pauHble counHeHns 110 coronornu u ¢punocodun npasa. CII6.: Visgarens-
cxuit Jom CII6IY, 2004. C. 41-193.

¢ Gurvitch G. Sociology of Law. New York: Routledge, 1942 (Iypswra I.Jl. Coronorys mpasa / mep. ¢ aHIL.
M.B. AnTOHOBa, JI.B. Boponnsoii // Typsuu I.]I. VI36panHble couMHeHMs IO coLuonornu u ¢puaocoduu mpa-
Ba. CII6.: Vismarennckuit Jom CII6I'Y, 2004. C. 565-780).

7 Gurvitch G. Eléments de sociologie juridique. Paris: Aubier, 1940.

8 Gurvitch G. Grundlegung der Soziologie des Rechtes. Neuwied: Hermann Lucherhand Verlag, 1960. Co-
KpaljeHHas BepcusA Obita ony6mikoBaHa iByMA rogamu panbiie: Gurvitch G. Rechtssoziologie // Die Lehre
von der Gesellschaft / G. Eisermann, G. Gurvitch (hrsg.). Stuttgart: E Enke Verlag, 1958. S. 182-234 (I'yp-

B4 [.JI. Counmornorust mpasa / nep. ¢ Hem. M.B. AHTOHOBa // AHTOHOB M.B. IIpaBo 1 0611€CTBO B KOHI[EIIIINI
Teoprus JaBuposuya Iypsuyaa. M.: HIY BIIIS, 2013. C. 362-410).
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BaJI HEMAJIO HOBBIX IIOJIOXKEHMIT, K KOTOPBIM OH IPUIIEN IIpU pa3paboTke MeTOLOMOINN CO-
I[Ma/IbHBIX HayK B IIOC/IEBOEHHBIN 1eprof. Mbl Ha3bIBaeM aHIVIMIICKYIO I HEMELIKYIO BepCum
Hapsly C OCHOBHBIMU (PaHIY3CKMMU IPOV3BENEHUAMY C Y4€TOM TOTO, YTO IMEHHO 3TU Bep-
CHV IOCITY>KV/IM OCHOBOJ J/IA BOCIIPUATHA COIMOIOrO-TIPaBOBBIX BO33peHnit [ypBuya B co-
OTBETCTBYIOLIMX HAayYHBIX COOOIIECTBAX M TOro, 4To B HUX aBTOp (IypBuu cBO6ONHO BrIagen
STUMU SA3BIKaMU ¥V MOT IIPOKOHTPOJIMPOBATh KAaueCTBO U aJ/[eKBaTHOCTDb IIEPEBOJIOB, JIOTION-
HAA VX HOBBIMU VieAMU) OOHApY)KMBaeT pasIMyHble paKypchbl cBoero ydeHus. Ero pabors
ObUIV ITepeBeieHbl Ha MCIIAaHCKUIL, UTaIbHCKUI, CepOOXOPBATCKUIL 1 HA PSAJ IPYIUX SA3BIKOB,
a CPaBHUTE/ILHO HeJABHO TAaKXKe Ha PyCCKMIt’.

B counmonoro-npaBoBbIx Bo33peHnsAx [ypBuda 0OHapyXMBAIOTCS Ba 0COO0 MHTEPECHBIX
acIeKTa, IepBbIil 3 KOTOPBIX nMeeT prmocodcko-IpaBoBoe U3MEpEHNe, a JPYroil CBsA3aH C
0c00071 METOJ[OTIOTMYECKOI MOJIeTIbIO COLIMOIOTO-IIPABOBBIX McCIefoBanmii. [IpuMennTepHO
K [IepBOMY 3 Ha3BaHHBIX acCIIeKTOB HayboJee XapaKTepPHBIM BbIpakeHMeM ydeHus [ypsuda
SIBJISIETCSI €T0 KOHIIEIIIVSI «COLMANbHOTO MIPaBa», B KOTOPOI MBICTUTENb IIBITAETCS CKOMOU-
HUPOBaTh (MM, KaK HEPeIKO BBIPAXAITCHA GUI0CO(DCTBYIONINE IOPUCTDI, MHTEIPUPOBATD)
pasnIMYHble OHTOIOTMYECKNMe acleKThl OpiTus mpaBa. OCHOBOIL s TAKOM KOMOMHALMN T10-
CTy>Xumm Bo33peHus ero yuurensa JLV. IleTpaxuikoro o6 MHTYUTHBHOM IIpaBe Kak 06 of-
HOM U3 OCHOBHBIX JICTOYHUKOB IIPABOBOTO PeryIMpOBaHIs, KOTOPbL GopMUpyeTcs He IIy-
TEeM BJIACTHOTO IIPMKa3a, a B IIPOliecce B3aVIMOAEIICTBYA YIaCTHIKOB COLMATBHOTO OOLIEeHIS,
KOTOpbIE HeNAT APYT C APYTOM CBOM SMOIMOHA/IbHbIE IEPEKMBAHNA, B Pe3y/IbTaTe Yero He-
KOTOPbIE 113 3TUX IePeXMBaHNI KPMCTA/UIN3YIOTCS B IICUXOTIOTYYECKOM OIIBITE ¥ CTAHOBSATCA
«HOPMAaTVBHBIMY (paKTaMI», K aBTOPUTETY KOTOPBIX JIIOAU 0OpAIaIOTCA I HOPMUPOBAHYS
cBoero nosezierusi. Cornamiasce ¢ [leTpaXMIKMM B TOM, YTO IPAaBO He IPECTaB/sieT co00it
Cyry00 BIacTHOE yCTaHOBJIEHMEe WM (HOPMaTbHO-HOPMATUBHYIO KOHCTPYKLMIO ¥ BKJIIOYa-
eT B ce0s IICUXOJIOTMYECKYI0 cocTaB/Aomyo, [ypBud (BpodeM, Kak U [pyrye 3SHAMEHUTbIE
yueHnKn [leTpaXknIKoro, KOTOPBIX TaKKe IPUHATO MPUYUCATD K OCHOBOIIOIOKHUKAM CO-
nuonoruy npasa — H.C. Tumames u I1.A. CopokuH) mplTaeTcs BBIATU 3a TPaHUIIBI CYyry60
IICUXOIOIMYECKOTO ITOAXO0/a K IIpaBy'.

Y30CTh «MHAMBUAYATUCTUIECKON ICUXOMOrUY IpaBa» IleTpaxxnukoro (packpblBarolei
IIPaBOBYIO OHTOJIOTMIO Y€pe3 aHa/IN3 SMOLMOHAIbHBIX IEPeXVBAHNI OTHE/NbHBIX VHIVBIU-
moB) [ypBud mpiTaeTcs MpeomoeTh 3a CYET PACCMOTPEHM KOJUIEKTUBHO-IICUXOIOIMYeCKIX
acrekToB GOpPMUpPOBaHNMA IIpaBa B IIPYU3Me yIeHIs O COLMATIbHOM IIpaBe. B aToM oH crenyer
TIOPKIe/IMOBCKOI COIVIONIOTMYECKON TPafMIINM, pa3BUBas ee MPUMEPHO B TOM >Ke HaIlpaB-
JIeHNH, 9TO PpaHIy3ckye MHCTUTYIOHAmUCThL (M. Opuy) mwmu compapuctsl (JI. Jrorm) —
B CTOPOHY aHa/I113a (paKTOB COLMATbHON MHTEIPALMI U IIPOLIECCOB, KOTOPbIe TAKyIO MHTErpa-
LIMI0 COIPOBOXKAAIOT. XapaKTepeH TaK)XKe aKIeHT Ha MHTEeIpUpPYIOIel COCTABIAIIel IpaBa,
Ha COLMAJIbHBIX 00g3aHHOCTAX YYaCTHMKOB IIPAaBOBOrO OOIEHNUA M KPUTUKA «abCOTIOTI3a-
LUV» CYO'beKTUBHBIX IIpaB IMYHOCTU — B 3TOM IypBuy Taxxke 61usox Jiorn u Opuy (3mech
MBI He Ha3bIBaeM JIPYIVX BMATENbHBIX MBICIUTENEN TOM 3IOXM, K MIeAM KOTOPBIX TaKxke
aneruupyet Iypsuy — JI. Bypxxya, P. Caneitnb, ©. XKenu u gp.). Co6¢TBeHHO, caMo coLu-
azbHOe 1paBo y [ypBuda — 3T0 CBOEro poyia IPOTUBOBEC IIPABY MHMBULYATbHOMY, IMEHHO

® Cm.: Iypsuu IL]I. Vi36paHHble counHenns mo counonoruu u ¢unocodun npasa. CII6.: Vsparenbckmit
TTom CII6T'Y, 2004; Typsuy I'JI. fuanektuka u coruonorus / mmep. ¢ ¢p. M.M. Kupudenko. Kpacnogap: Ky6rI'y,
2001.

10 Cp. paszen «VuTynTusuctckas pumocodus mpasa» B padore I'ypsuda 1935 r., mocssuennsrit JLUL ITe-
tpaxunkomy: Iypsua LII. IOpuanmdecknii oneiT n mopamucrtideckas ¢umocodus npasa / mep. ¢ ¢p.
M.B. AnToHosa // Typsuu I.]I. VI36panHble counHeHns 1o cormonornu u punocodun npasa. C. 339-352.
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IManeKTUKa MHAMBUIYATIbHOTO M COLMATIbHOTO IIpaBa JIydllle BCEr0 PacKpbIBaeT CYHUIHOCTDb
HOCTIeHEer0. A «<HOPMATUBHBI (paKT» — 9TO He IICUXOMOTMYecKas MPOoeKIs, Kak y Ilerpa-
JKUIIKOTO, @ PeajIbHbIl (PaKT MHTETPALIUI JIIOfieil B COLIMANIBHYIO OOIHOCTD, 1 IO3TOMY «IIO-
PAIOK M HOPMATUBHBIN (pAKT BBICTYIAIOT JIMIIb ABYMS CIOBECHBIMI BBIPQKEHIUSIMU OJHOTO
u Toro xe siBneHus»'!. Ha camMoM fierte, 9T0 cKOopee «COLMaIbHbIN (aKT» B TOM CMBICIE, B
KOTOPOM 3TOT KOHIIENT ONMCBIBA/ JITOpKreiiM, ¢ TOJM TONMBKO IONPaBKOIL, 4To maA [ypsuda
«(paKTHIHOCTD» He O3HAYAET «OOBEKTUBHOCTI» HEKOETO COCTOSTHMSA JeTl, KaK fiisl JIropKreii-
Ma. 3gech [ypBudy IpefcTosIo paspelnTb OCHOBHYIO aHTUHOMUIO COLIVOJIOTMTIeCKOr0 06'b-
SICHEHMSI IIpaBa — pasrpaHnveHne GaKTIIHOCTI I HOPMATUBHOCTL.

B KauecTBe MCXOJIHOI IOCBIIKM BBICTYIIAeT TE3UC O TOM, YTO OCHOBHOI (yHKIMeN co-
LIMa/IbHOTO IIPaBa SIB/IAETCS «OOBEKTVUBHASL MHTEIPALNs HEKOeil TOTA/IbHOCTY [TOCPEICTBOM
YCTPOEHUsI eUHCTBA OOIIeHNsI eT0 WIeHOB» 2. VIMeeTcst B BUAy CUTYALVsI, KOTZA JIIORU 06pa-
30BBIBAIOT COLIMAIbHbIE COIO3DI, MIIEHHBIE TPUHYAUTETbHbIX MEXaHI3MOB COIVATTbHOIO KOH-
TPOJIAl, MM YK€ COI03bl, B KOTOPBIX MIPUHY>K/JeHNe He UTPaeT OCHOBHOI pOMM [/l TOCTPOEHNs
u obecriedeHNs1 HEKOEro mopsKa obueHs1. Hapumep, ceMbsi, [iepKOBb 11 IIPOQCOI03 MOTYT
BO3HVKATh BHE BCSKOJ 3aBUCHMOCTY OT Ha/IMYMs WIM OTCYTCTBMA B oblecTBe GopManmso-
BaHHOTO O(UIINAIBHOTO IIPABa, MHOT/A OHM BO3HUKAIOT U [EJICTBYIOT BOIIPEKY OPUIIMATIBHOMY
IIpaBy. BMecTe ¢ TeM, B 3TMX MHCTUTYTAX JIIOAM B3aUMOJENCTBYIOT IPYT C APYTOM IIyTeM IIpK-
MMCBIBAHNS IPYT APYTY B3aMMHBIX IIPaB 1 005 3aHHOCTeI, KOTOPbIe BOCIIPMHUMAIOTCS yIacT-
HMKaMU OOIIEHNs KaK 00s13aTe/IbHble 11 Ha CIy4ail KOTOPBIX TAKOI COLMA/IbHBII MIOPSTOK MO-
JKeT IPefyCMaTpUBaTh OPraHN30BAaHHbBIE VI HEOPTaHM30BAaHHbIe CAHKIMY (6OIKOT, paspbis
OTHOLIIEHWIA, M3THAHNE 13 OOIIUHBL 1 IPod.). JIIoAM MOTYT CTPONUTH CBOE OOIIeHe Ha OCHOBE
HEIOCPEJICTBEHHO IepeXMBaeMbIX 3MOLNIL, CBA3aHHBIX C PACIO3HAHMEM JI&KAINX B OCHOBE
uX 061eHns (M TOV COLMAIbHOI TOTATBHOCTH, K KOTOPOJT OHV IPUHAMIEXAT) [IeHHOCTEN —
TAKOI1 CI0co6 perynuposaHust IleTpaXMIfKuit Ha3Ba/I UHTYUTUBHBIM IIPaBOM".

Ho mna Iypsuya 3TO He IpaBo, a 3THKA, ITie PETYINPOBaHNE HOCUT IPEUMYIIEeCTBEHHO
ABTOHOMHBIN XapakTep (JIIOAM CaMy YCTAHABIMBAIOT MPAaBIIA IIPUMEHUTEIBHO K KaXK[OM
JKMSHEHHOIT cutyauyn). [Ijist mpaBa ke XapaKTepHa M3BeCTHasI CTeIeHb 000011eHNs, KOTopast
3a/Ial0TCA COBIA/IeHNEeM LIEHHOCTHBIX OPMEHTHNPOB, <MOPATIbHBIX MJIea/IOB» I MX «JIOTM3AI[UN»
B ¢opme mpaswt. CoBnajieHIe [eHHOCTHBIX CY>KAEHNUII MPOSIB/ISIETCSI BO MHOXECTBE «aKTOB
IPUSHAHMI», COBOKYIIHOCTb KOTOPBIX U (POPMUPYET IMPEACTABICHNUS O CIPABEIINBOCTH, a
BO3BEJ[CHHDIIT B CTEIIEHb BCEOOILIHOCTH U/ieasl CIIPABEIINBOCTI CTAHOBUTCSI CBOEOOPASHBIM
KOJIOM pas/iyeHIs IpaBa U Helpasa (ec/Iy IPOBECTH aHAIoruu ¢ 6osee MO3THIUMI UAESIMI
H. Jlymana'). Tak, «B paMKax cIpaBeIIMBOCTY Ha MECTO IIOJTHOCTBIO MHAVBU/yaIN3IPOBaH-
HBIX IPENICAHNIT MOPAIbHOTO Meaa CTAHOBUTCA OOIjee MPaBUIO... ¥ HOJ IIOKPOBOM»
Tex GopM 0011[e3HAYMMOCTH, CTAOMIBHOCTH, KOUYECTBEHHOCTII, KOTOPbIE CIIPABEIUBOCTD
CTaBUT Ha CIy>XOY MOpPa/JbHOMY MJjeany, 9TOT IMOCIE[HNIIT peaqnsyeT BCe CBOY TBOPYECKHe
cup»'®. Tak MBICIUTENb JAaeT OTBET HA BOIPOC 00 MCTOYHMKE 00sI3bIBAOIIEIl CIJIBI IIPABa,
COBMeIIIast ACIIEKTbl HOPMATUBHOCTY ¥ (PaKTUIHOCTIL.

"' Typsuu L.JI. Connonorus npasa (mep. ¢ anri.). C. 605.
2 Typeud I.]JI. Vines conmanbHoro npasa. C. 55.

'3 Cp.: Tumomnna E.B. [IpaBo Kak CIIpaBeIMBOCTD: KOHIIEIIMSA MHTYUTUBHOTO mpasa B mkose JLUL. Tle-
rpaxuikoro // Vissectus Bysos. IIpaBosenenne. 2010. N 6. C. 179-195.

4 Cm. o cBsasu upeit Jlymana ¢ konuenmueir I'ypsuya: Riechers G. Die Normen- und Sozialtheorie des
Rechts bei und nach Georges Gurvitch. Berlin: Nomos, 2003.

' Typeud I.]I. Viges cormanbHoro npasa. C. 130.
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OcHoBa TaKoll 00:3bIBAIOLIEN CUJIBI — HE BHEIHee BO3MIECTBIE, a caM (PaKT COCTOAHMS
JINIIa B TOM VI MHOM COI03€, @ IF000IT COLIMANbHbII COI03 — U 371eCh [ypBIY IIOTHOCTBIO CO-
[IJ1aceH ¢ DPJINXOM, — ITO IIPEXK]IE Bcero nopsamok. Ho eciu iyis Dpuxa conyanbHblil IOPAOK
3VDKJIETCS Ha KOJUIGKTMBHOM YOexxaeHun (opinio necessitatis), To [ypBIUY IIbITaeTCS 3aIIAHY Th
32 «3aBeCy» TAKOTO YOEXKMIEeHsI, IOHATD, Ha YeM OCHOBbIBaeTcs ero cua. [To cnosam [ypsu-
49a, BO MHOTUX COLVIA/IbHBIX COIO3aX MMEET MECTO «B3aVIMHO€ ITPOHMKHOBEHME 1 JaCTUMIHOE
CIMsIHYE TIPUTSI3AHNI U COOTBETCTBYIOLINX 00sI3aHHOCTEN»!, KOTOpO€e COXpaHseT KOHCTAHT-
HOCTb BHE 3aBUCUMOCTY OT U3MEHEHU I Ppa3HOHANIPABJIEHHBIX TeHHeHHI/Iﬁ B KOJIJIEKTUBHOM
ncuxonorun. 3pech [ypBud pesko pacxopurcst ¢ JJIOprkeiiMoM, CYUTast HETOMYCTUMBIM C Ha-
y‘{HOi{ TOYKIN 3pEHMS TUIIOCTA3NPOBATD «KO/UIEKTVIBHOE€ CO3HAHME», UYTO IIPNBOAUT K BBENE-
HUIO B COLJMOTIOTHIO MeTadu3nIeCKnX KOHCTPYKumit. HeT Takoro cy6pexTa, Kak KOJIEKTUB,
KOTOPOTO MOXXHO OBIIO OBI YIIOZOOUTh MHANBUAY. ECTh MHOXXECTBO MHAMBIUOB, KOTOPbIE CO-
XPAHSIOT CBOIO aBTOHOMUIO, HO IIPU 9TOM 00PasyIoT «CIOXKHYIO KOJUIEKTUBHYIO TMYHOCTDY 3a
cYeT eAMHCTBA 6a30BBIX LIEHHOCTE, KOTOPBIE BBHI3BIBAIOT CXOXKYIO PEaKI[IIo, 60/Iee NI MeHee
OIVTHAKOBO BOCIIPMHMMAIOTCA y‘{aCTHI/IKaMI/I coumaanoﬁ IIEeIOCTHOCTU (3TOT TEpMIH prBMq
[PEAIOYNTAET IPIUXOBCKOMY «COH03Y»). ITO — He PaCTBOPEHVE MHANBIYATIBHOCTI B KOJI-
JIEKTUBE, 1 He abCOMOTU3aLs MHAMBUYATbHOI CBOGOMIBI, @ HEUTO CpeHee — PaBHOBECHE
obugecTBa u muaHOCTH. TOT HAbOP CIIOCOGOB, C TIOMOIIBI0 KOTOPOTO TaKOe PaBHOBecHe 06e-
criednBaeTcst 1 060CHOBBIBAETCS B TOM M/IM IHOM COLIMYME — 9TO ¥ €CTh COLMaIbHOE IIPaBOo.
" y)Ke Ha OCHOBE TaKOW CUCTEMBI PaBHOBECHA JINIHOTO M KO/JIEKTMBHOTO Ha4dajI CTPOUTCA
IIPAaBOBOE PeryanpoBaHue (OIpefesieTcs CTaTyC INIA, IPee/Ibl ¥ CIOCOOBI peaTn3aIiiil €ro
CBOOOJIBI, YCTAHABINUBAIOTCS CyieOHbIE ¥ MIHBIE IOPUAMYECKe MHCTUTYTEL, 1 T.IL). B aTOM OT-
HOLIEHUM MJiesl «COLMANbHOTO IpaBa» y [ypBuda urpaer poib, CXOXKYI C POIBIO «IIpaBUIa
npusHaHus» B KoHuenuuu [JI.A. Xapra. 3/1ech 3aK/I09aeTcss OOMH U3 Haubojee CIOXKHBIX
MOMEHTOB /11 IIOHMMAaHUA I‘ypBI/I‘{eBCKOﬁI COMOJIOTNNM, HO T€eM He MEHee 3TOT MOMEHT —
KITI04eBOI".

JINIHOCTB, C OJHOI CTOPOHBI, HE MOXKET CYI|eCTBOBATH 6e3 0011ecTBa, HO U C APYroii CTO-
POHBI, OOIIECTBO HE MOYKET CYIECTBOBATH 6€3 TMYHOCTU. DTy JUTIEMMY, — KaK [IOKa3bIBaeT
[ypBuY B CBOEM MOHYMEHTAIbHOM IpOM3BefeHny «VIiest CoLManbHOro mpasay, — pasind-
HbIE€ MBICJINTENIN IIBITAJIVICh PENINTD, OTAABASA IIPEAIIOYTEHIIE III/I6O KOHHeKTI/IBHOMy, HI/I60 VH-
HI/IBI/IHYaHbHOMy Haqany, CTpoAa COHI/IaHbeII‘/JI TIOPANOK HI/I6O Ha HeO6XOHI/IMOCTI/I JINMYHOCTU
IIOOYMHUTBHCA KOH}IeKTI/IBy (I/I TOrzga 1mpaBoO — 3TO, B KOHEYHOM UTOTE, «KOMaH[Ia CyBepeHa»,
a MHAVBJIYaIbHbIC IIpaBa U CBOOOMBI — BCEro JIMIIb «ap» CyBepeHa»), m1bo e Ha IIpu-
OPUTETE INIHBIX ITPAB, CICTEMA KOTOPBIX 06pa3yeT COHI/IaHbeII‘/JI IIOPAJ0K (I/I B 3TOM CMBICJIE
JINMYHOCTD ABIACTCA NUCTUUHHBIM CyBepeHOM, HOCKOIII)KY OHa SBJISIETCS BBICIIEN IIeHHOCTbIO, a
ee mpaBa 11 cBOOOBI — BBICIIVIM MCTOYHIKOM O0sI3bIBAIOLIEl CUIbI IIpaBa). [l [ypBuda sta
AVeMMa HE MEET PEUIeHN s B CMbIC/IE IPMOPUTETA TOTO VIV MHOTO HadYa/jIa — caMo 6bIT]/Ie
Je/I0BeKa KaK, C OJHOI CTOPOHBI, CBOOOHOTO, a C APYTOil, COLMAIBHOTO CYIeCTBA, IPEAIIoa-
TaeT «B3aMMOJOIIO/THAECMOCTb» 3TUX ABYyX TIIEPCIIEKTUB. Cunres 3TUX ABYX Ha4vyamx — 6830BbH/uI
dbaxT m060r0 COUManbHOro 06IeHNs (PN STOM OYEBUIIHO, ITO B TOM WJIV IHOM THIIE 001Ie-
CTBa TO MJIM MHOE€ M3 HAa4dYaJl MOXET HOIIYIH/ITI) HpI/IOpI/ITeT), Ha OCHOBE€ KOTOPOI'O CTPOUTCA
VHCTUTYLVMOHA/IbHASA CTPYKTypa 06010 0b1ecTBa.

ITocrte my6muKanuy CBOUX TPAKTATOB O COLMATbHOM IpaBe, [ypBud ObUT BBIHYXK/IEH IIPH-
HATb BO BHMMaHME KPUTHKY 3a YPE3MEPHYIO «IOPUAM3ALMIO» COLMATbHON >XM3HU — II0-

16 Tam sxe. C. 60.

7 AntonoB M.B. IIpaBo 1 o6uiectBo B Konuentmu Teoprusa Tasugosuya I'ypsuya. C. 159 u ¢
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JIy4a0Ch, YTO OCHOBHBIM MHCTPYMEHTOM [JIf OIIMCAHUA COLMAJIBHOI JelICTBUTEIbHOCTU
MBIC/IUTEIb U30MpaI IIPaBo, TOYHee — COLMAIBHOE IIPaBo. boee TOro, rypBrdeBcKas upes
COIMA/IBHOTO IIPaBa JOCTAaTOYHO OTYET/IVBO IIPOABJIAIA He CKOIbKO HayYHbIe YCTAHOBKY aB-
TOPA, CKOJIBKO €TO IIOJIUTUYeCKIe CUMIIATHN (CBA3aHHBIE C UJesIMU IVJIbAEIICKOTO COLIVaIN3-
Ma, IIPYJOHOBCKOJ COLIMA/IBHOM aBTOHOMMM U B HEMAJIOi CTEIIEHM C IOUTUYECKOI ITO3UIIN -
eit, koropyio [ypBud 3aHAN Bo BpeMs peBoyronuit 1917 r. B Poccun). Ilox BIusAHMeM Takoit
KpuTHKH (e MOApOOHOE M3I0XKEHIIE MOXKHO HAIITI B IUTUPYeMOoii paboTe 1935 I.) MbIC/IITEND
B CrIefyoLLelt cBoett pabote «HOpupmdeckmit OMBIT 1 IUIIOpanuCcTIdecKas Guaocodus mpasar
(1935)"® momeITa/ICsI CKOHCTPYMPOBATh CBOOOAHYIO OT IIEHHOCTEN MCCIEHOBATENBCKYI0 MO-
JiefIb, KOTOpast IPeTeHI0BaIa Ha 00BEKTIBHOE OMVCAHIE COLUAIbHBIX PeaIil.

9Ta MOfe/Ib OCHOBBIBA/IACh HAa 0COOOM IpouTeHNM (peHOMeHonIornmdeckon ¢urocoduu,
KOTOpasi B MHTepIpeTanuy [ypBuda Mo3BO/LIIA PEAYLUPOBATh BCe MHOT0O6Opasue 0puin-
YEeCKOTO OIBITa K HECKOJIbKVUM 3IIeTIYeCKUM JAHHOCTAM, BBIPKAIOIINM «B3aMHOE IIPO-
HUKHOBEHIe HPaBCTBEHHOTO OIIBITA U OIBITA JIOIM4YecKuX upmeii»'’. Temepp peleHue oCHOB-
HOIT pOOJIeMBI TIpaBa: KaK «IPUMUPUTh peanbHble «SI» ¢ 0OIeCTBEHHBIM OBITVIEM — OHI
TapMOHVYHBI B Ujieasie, HO SMIIMPIYECKY BCTYNAIOT B KOHQINKT,— IPUMUPUTD MX Ha OCHOBE
TUIIMYHOCTY ¥ KOJMYeCTBEeHHOCTV»™, [ypBuUY nieT Ha nouBe GUI0COGCKOTO NHTYUTUBU3-
Ma Beprcona u ¢enomenonorndyeckoro nurecyonekrusnusma Iycceprst. Obpaiienne K «He-
IIOCPeCTBEHHOMY OIIBITY» II03BOJIACT 0OOCHOBATh HOPMATUBHbIE (aKThI KaK «IPOSBJICHNE
(bakTIYeCKON COMUAPHOCTY, pea3yIoleil 9JIeMeHT UIeaIbHOI COMMIAPHOCTI .

O1a Purocodckasn mosuuyA He cTaia Aid [ypBudya IaHareell OT KPUTUKY, KOTOPas Te-
epb IepeMecTIIach Ha 60ee abCTPaKTHBII YPOBEHD PACCYKAEHUIT O (PeHOMEHOTOTTYeCKOM
MeTofie. 3/ieCh MBICINTEb M3HA4a/IbHO OKA3bIBAJICA B HEBBITOJJHOI IIO3UIVIN, IOCKOIBKY de-
HOMEHOJIOIMSI B TOT MOMEHT HaXOAMIACh in statu nascendi n o6HapyxmBama HECKOTIBKO pas-
HOHAINPABJIEHHBIX TeHAEHUMIT. Bomee Toro, mpeobnasaroieit 6p1a MMEHHO HOPMATMCTCKAS
TEeHJICHI[VA, KOTOpas 3aTPy[HsIA IPYMeHeHue (PeHOMEHOIOTUY B COLVIOJIOTMYeCKIX Y HOP-
MAaTUBHBIX MICCIeNOBAHMAX U He MOITIa He BCTYIUTD B KOHQIVKT C TYPBUYEBCKIIMU PacCyx/e-
HILAMM 00 «fieayI-peancTIIeCKOM» MeTofie. BeposATHO, 3TO ¥ CTa/I0 IIPUYMHOIL, 110 KOTOPOIt
IypBuY 0TKa3bIBaeTCsA OT JaMbHeNINX pumocodckux pediekcuii 0 colyaabHbIX NICTOYHUKAX
IIpaBa U IBITAETCA BBECTH CBOY IUCKYPC O «COLMOJIOTHM YelI0OBEYeCKOro IyXa» B paMKu (op-
MaJIbHOJ COLMONIOrNH (B CMBICIIE COLIVIOJIOTMY COLMAIbHBIX GpopM). DTa IporpaMmMa HaMede-
Ha B ero «Commonornyecknx odepkax» (1938)%, a mpuMeHNTENBHO K NPaBy — B «OIeMeHTax
IOPUINYECKON COLMONIOTUM», [[ie YUEHbIII IIPeJi/IaraeT aHa/IN3 COLMA/IbHON [NeliCTBUTENIbHO-
¢y (BKJIIOYAs ¥ IPABOBYIO NEIICTBUTEIBHOCTD) IPY HMOMOIIY HECKOIBKUX OOMIMX TUIIOJO-
TMIf, IPEXJie BCETO TUIIOB COLMabenbHOCTH (T.€. CIIOCO60B, C ITOMOIbI0O KOTOPBIX MH/MBIUT, B
PasHBIX COLVOKY/IBTYPHBIX YCIOBUAX CBA3BIBAJICA C COLIMAIBHBIM Le/IBIM: «CIIOCOOO0B CBA3Y C
Henbim u ocpenctsoM 1enoro»*). PazniyHble codeTaHus CIIOHTAHHOI M OPTaHM30BAHHO
connabenrpHOCTI, COLMABETBHOCTI «COMDKEHST» U pase/leHIsT», COLMabeIbHOCTI B popMe
«Maccol», «O6mHocTI» MmN «BceefnHCTBA», MEXIMIHOCTHBIX CTPYKTYp ObieHmst «Msi»,

'8 Typsuu ]I FOpuandeckuit ONbIT 1 IOpaucTHdeckas ¢punocodus npasa / mep. ¢ p. M.B. AHTOHO-
Ba // Typsuu I.]I. Vis6panusie counHenus 1o conmornoruu u ¢punocodun mpasa. C. 213-459.

' Tam xe. C. 270.

20 Tam xe. C. 417.

2! Tam xce. C. 330.

> Gurvitch G. Essais de Sociologie. Paris: Sirey, 1938.

» Typsuu I.JI. Corponorusa npasa (mep. ¢ anri.). C. 610.
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«OHm», «[Ipyrue» u mpoune GOpPMBI, B KOTOPbIe MOTYT OBITH OOJIEUEHBI COLMAIbHBIE CBSI3N
(Bcero I'ypBudy HacumThIBaeT ABAALATH ceMb (HOPM COLMABETBHOCTH), FAIOT, KaK Ka3a/moch,
KJII0Y K CBOOOTHOMY OT LIEHHOCTEN!, HO IIPY 9TOM IIPYHMMAIOLEMY BO BHYMAaHIe COLMAIbHYIO
PeasbHOCTD OIMCAHMIO ITpaBa. Hapany ¢ pasnnyHbIMU yPOBHAMMY COLMAIbHOI MOpGOIornu
U TUIIaMU IMIOOGAIbHBIX OOLIECTB, 3TO 00ecIednBano MCCIefoBaTe/si HabOpoM KpHUTepleB
IJIA TIOCTPOEHUA JeTalbHOI TUIIONIOTUM COLMANbHO-TIPABOBOM JIeICTBUTETbHOCTH, KOTOpas
BKJIIOYasna B ce6st mopsijka 140 pasnmMyHbIX TUIIOB IIpaBa, HO IIPY 9TOM He IpeTeH/IoBaia Ha
JICYEPIIBIBAIOIINIL XapaKTep.

Vpes IMeTpakuukoro 0606IUTh ICUXOTOTNYECKIIT OIBIT ¥ BBIAEIUTh HECKOTBKO 6a30-
BBIX TUIIOB COLMA/IbHBIX SMOLMIT (MMIIepaTUBHBII, MIMIIEPATVBHO-aTPUOYTUBHBII) peannsy-
ercst [ypBudem B ropasgo 6osee mupokoM Maciitabe. 31ech yINTHIBAIOTCS He TOTIBKO THUIIBI
9MOLVIOHA/IBHBIX [IEPEKUBAHUIT I He TOTIBKO 061ye GOPMBI KO/UIEKTUBHO IICUXOTOTUI —
[ypBud BK/IIOYaeT B aHA/IN3 TAKOKe JPYTHe COLMaIbHbIe POPMBL. DTOT OIBIT KPUCTA/UIU3YETCS
BO MHOXXeCTBe COLIMaIbHBIX (popM. C OHOI CTOPOHBI, OH YHMKAJIEH, IOCKOJIbKY Ka>KIOe TUI0
IepeXXVBaeT BCTPeUy U IPU3HAHNe LIEeHHOCTE!l B OIBITE, KOTOPBIII He MOXKeT OBITh pemyL-
POBaH K crioBaM 1y TepMuHaM. [lna [ypBrda 0OCHOBHOI MCCIe[OBAaTeIbCKO KaTerOpueit 1mo-
NIPEXHEMY CIY>XUT «HEIIOCPENCTBEHHDIN IOPUANIECKUI OIBIT, PACIIONIOXKEHHBI MEXY MO-
Pa/JIbHBIM OIBITOM U OIIBITOM JIOTMYECKUX WUJIEl, MEX/Ty JYXOBHBIM M YyBCTBEHHBIM OIIBITOM,
COCTOUT 113 KO/UIEKTUBHBIX aKTOB MPOXTIA0H020 NPU3HAHUS KOHKPETHBIX COLIMATbHbBIX CUTYA-
i1, B KOTOPBIX OCYIIECTB/IAIOTCSA IO3UTUBHbIE IeHHOCTI»>!. Ho Terepb MbIC/INTENIb OTKA3bI-
BaeTCs OT V[N TOWITHU IO 3MIeTUYeCKUX UCTOKOB 3TOTO OIIbITA ITyTeM (peHOMEHOIOIMIeCKIX
MHBepcuu U pefykunu. Ero mccnenopaTenbckas 3afjaya CTaHOBUTCS Oojiee CKPOMHOI — OIIN-
caThb IIPaBO TaKMM, KaKIM OHO IIpeficTaeT HaM B pas/IMYHBIX coLManbHbIX ¢popmax. Ho spmech
[ypBuY menmaeT CyLeCTBEHHYIO OTOBOPKY: HM OfHa (opMa He MOXKeT Mc4epIarb 60rarcTBo
IIPOSIBJICHNII COLMA0e/IbHOCTY, KOTOPas KaX/bIil pa3 MO-Pa3HOMY BBIPaXKaeTCs B COLMANIb-
HBIX SBJIEHMAX. 9Ta OTOBOPKA TPAHC/IMPYETCA YUEHDBIM C TIOMOIIBIO Te3UCA O «CBEPXPEATH-
BI3Me», KOTOPBII YKa3bIBaeT Ha MISMEHYMBOCTD He TOIBKO CaMUX ABJICHMIT, HO ¥ caMMX GpopM
OIBITHOTO BOCIIPYATHSL: 3[1eCh OH JCIIO/Ib3yeT OOPAasHBIIl SI3BIK U YIIOFOO/IsIET OMBITHOE BOC-
IIpUATHE 1 €T0 JaHHbIe JpeBHeTrpedeckoMy MudpmdeckoMy uygosuity I[TpoTero, koTopoe Bcs-
KU1 pa3 YCKO/Ib3aJIo U3 PyK, KOIZla KTO-TO XBaTasl ero. bonee nim MeHee afleKBaTHOE ONMCaHMe
PeaybHOCTIE MOXKHO OBIIO ITOTY4NTbh, TOMBKO PACCMATPUBASL €€ C TOUKY 3PEHVSI «TOTA/IbHBIX
COLMA/IbHBIX ABJIEHMIT» (TepPMUH, 3aMMCTBOBaHHbIT Y M. Mocca), T.e. KOHIJIOMepaToB (hak-
TOB, IIPOLIECCOB, LIEHHOCTEN!, OTHOIIEHIT, KOTOPbIe (GOPMIUPYIOT 1{e/IOCTHBIE G/IOKY COL{MaIb-
HOI [IelICTBUTENIBHOCTY ¥ MOTYT OBITH M30/IMPOBAHBI APYT OT APYTa TOIBKO aOCTPAKTHO.

VIMeHHO B 9TOM KOHTEKCTe B [TOCTIEBOEHHBIX paboTax [ypBud yroMuHaer npobmeMaTnky
COLIMOJIOIMY IIpaBa*, HO IIPY 9TOM Y4eHbIII 00jIee He MOCBAIIaeT paboT MM CKOIbKO-HUOYAb
3HAYMMBIX CTaTell BOIIPOCAM COLMONIOTUY IpaBa. BopodyeM, HEyJMBNUTEILHO, YTO BHUMAHMe
[ypBuua ¢ paccyxieHuil o mpase, 0 popMax IOPUANYECKOTO OIBITA ¥ O IPABOBBIX [JeHHO-
CTAX IepeMellaeTcs K BOIIPOCY O CaMUX COLMAIbHBIX ¢popMax. Benb MMeHHO B HUX KpoeTcs
K04 K 00bACHEHNIO IpaBa U APyIux o67acTelt cColyaabHOM fAelicTBUTeNbHOCTH. C MO3MIMit
«pailuKaIbHOrO (WIM «JMaTeKTIYeCKOTr0») IUIep-aMIIMpU3Ma» U «CBEPXPEIATUBU3MA» BCe

2 Tam xe. C. 779.

> TIpuMeyaTenbHO, YTO B CBOEI OCHOBHOI paboTe moceBoeHHOro BpeMern («CoBpeMeHHOe MpU3BaHue
COLMONOTYMY, TlepBoe u3fanue 1950-1951 rr.), rie o cHOpPMyTUPOBAT METOROMOTIYECKYIE TPMHIINIIBI CBOET
COILIMOIOTMYeCKOI KOHLenuy, [ypBId He BbIfie/IAeT JaXkKe OT/IeIbHON I/IaBbI, IOCBAILIEHHOI COLMOIOINN Ipa-
BA, ¥ PACCMATPUBAET IOPUANIECKYIO IPOOIEMATIKY TOIBKO IPYMEHUTENTBHO K CBSI3V MATVH, PETUTHN I IIPaBa
(Gurvitch G. La Vocation actuelle de la sociologie. Vol. 2. Paris: PUFE, 1969. 3 ed.)
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[OUCKYCCUM O COREPXKaHMM COLMA/IbHBIX MPAKTUK JIUIIAIOTCA TEOPETUIECKOIO CMBIC/IA, I10-
CKOJIBKY 3T NMPAaKTUKU (PaBHO KaK J JIeKalllye B YIX OCHOBE LEHHOCTM, CUMBOJIBI, 00pa3bl)
He/Ib3s CBECTHU K e[UHOMY 3HaMeHAaTeo JjaKe ITyTeM (peHOMEHOIOTMYeCKOl PefyKINI VTN
«HEMOCPeICTBEHHOTO» MHTYUTUBHOTO omnbiTa. Tak, B 1950-e roger IypBud oTKasbpiBaeTcs oT
uyeit peHOMEeHO/IOrNY ¥ MHTYUTUBU3MA, HO IIPU 9TOM HACTANBAeT HA HEOOXOAMMOCTH «ITIy-
6MHHOII» COLMIOIOTUN, T.€. MCCIIEOBAHNA I‘IIy6I/IHHbIX YPOBHEN COLAIbHO IeNICTBUTENHHO-
ctin. TeM He MeHee, MHOTYIE KPUTVKY €T0 BO33PEHMIT YKa3bIBa/IM Ha TO, YTO «TUIEPIMITNPU3M»
MBIC/TUTETSI OBIT CKOpee IeKIapaTUBHBIM JI03YHIOM, YeM OIVCaHNeM (HaKTUIeCKOII METOLO-
JIOTUY, KOTOpasi OCTABA/IACh IIPEUMYIeCTBEHHO abCTPAKTHON M CBOAWIACH K KOMOMHALIMN
PasINYHBIX KIaccupUKALUIL.

@opMynupys CBOI KOHILIEMIMIO COLMOIOTUM ITpaBa, [ypB1Y pe3Kko Bo3paykaeT IONbITKaM
[IPeACTaBUTh HAYKy COLMOIOTUM KAaK HAYKy TOTBKO O (paKTax, 00 IMIMPUIECKN OCSI3aEMBbIX
TAHHBIX — «COIIVIOJIOTYA Y€TOBEYECKOTO JIyXa», «<HOITUYECKasd COLMONOIHUA» U SpyTHUe CIIO-
COOBI M3YYeHUsI U/Iea/IbHOI PeabHOCTY NMEIT TAKOe JKe IIPABO Ha CYI[eCTBOBAHINE, KaK I
conmonorus ¢axTos. Ecu conyonorns 3aHuMaeTcsA Kak CyIUM, TaK ¥ JO/DKHBIM, TO Teps-
eT BCAKUI CMBICT TTpoBopinMas Kerb3eHOM TrpaHnIja MeXIy COLMOTIOTHEI TpaBa U IpaBoBe-
feHueM. [ypBud yIpekaer I0pUCTOB B «ITyOOKO YKOPEHEHHOI CKJIOHHOCTH K JJOTMATU3MY I
KOHCEPBATU3MY, K OTOXX/JECTB/IEHNIO I10 CYLECTBY CBOEMY OTHOCUTEIbHBIX IIPUEMOB KOPUIM-
YeCKOJl TeXHMKM C BEYHOIT Mfieell IpaBa»”® M CTaBUT Ilepef COLMOIOTHEN 3aady «M3ydeHn
(DYHKIVIOHA/IBHBIX B3aMMOOTHOLIEHWIT MEX/Y COLVAIbHOI JIeICTBUTENILHOCTBIO 1 BUJAMU
mpaBa»”. CaMy COLMOIOIMIO IIpaBa MBICTIMTEIb OIpefe/naeT KaK «4acTb COLMONIOTUY JeJIo-
BEUYECKOTO [yXa, KOTOPas U3y4yaeT LeJIOCTHYIO COLMA/IbHYIO JeICTBUTE/IBHOCTD IIpaBa, Ha4u-
Has C ee YyBCTBEHHO BOCIIPMHIMAEMBIX U BUIVIMBIX IIPOABJIEHIIT B 00pa3iiaX KO/UIEKTYBHOIO
HoBefieHNsT (KPUCTA/IN30BaHHbIE OpraHM3anny, oObIYHAS IMPAKTUKA M TPALULNU WIK XKe
IIOBeJleHYeCKle HOBIIECTBA) M Ha MaTepuaJIbHOM ypOBHe (IIPOCTPaHCTBEHHAA CTPYKTypa U
meMorpaduyeckas IJIOTHOCTD IIPABOBBIX MHCTUTYTOB)™.

Oco60e BHnMaHe [ypBud ypenseT «reHeasorni» COIMOIOrNIeCKOro MOHNMAHsI IIpaBa:
3TOI IpobemMaryKe MOCBsIeHa Oobinas 4acTb «Vgeu coumanbpHoro mpasa» (1931), Takxke
B aHITI0A3bIYHOI «Conyornoruy mpasa» (1942) onmcaHne BO33pEHUI «IIpeIIeCTBEHHIKOB
U NIPEfBO3BECTHUKOB» COLMOJIOIMM IIpaBa 3aHMMaeT IIOYTY HOJMOBMHY paboTsl. OCHOBHYIO
Ipo6/IeMy OH BUJUT B COBMELEHNU IOPUANIECKOI 1 COLIMOTIOIMYECKOII IIePCIIEKTUB BIUIEHIIS
IpaBa: IOPUCTHI BUJAT B IIpaBe IPEUMYLIECTBEHHO CPEACTBO COLMAIBHOIO KOHTPOJIA, HOP-
MAaTHMBHYIO CXEMY PETyINPOBAHS OBENEHNsI, TOTA KaK COLMOIOTY UCCIEAYIOT 0 OOobIeil
gacTy (paKTIYecKye IPOLecChl M OTHOIIECHNA, Yepe3 KOTOPbIe Pealu3yeTcs TaKOI KOHTPO/Ib
(perymupoBanue). Oba BO33peHMst OO OIHBI B CBOET OFHOCTOPOHHOCT, ¥ JINIIb X CUHTE3
[AeT BO3MOXKHOCTb OXBaTUTh B3IJIALOM COLMA/IbHYI0 PeabHOCTD IIPaBa, KOTOpas OfHOBpe-
MEHHO I MpeanbHasA (HOPMAaTVBHas, JYXOBHasA), U (aktudecKas. «Vgean-peanncTudeckas»
MEeTOJIOJIOrN, paspaboTaHHasA [ypBudeM B IIepuoy, yBredeHu:A peHOMEHOIOTHEN, Vi TUIIePIM-
nMpUYecKas COLMOIOINSA Y€JI0BEYECKOTO JyXa, KOTOpas IPUXOAUT el Ha cMeHy B 1950-x ro-
fiax, ObUIM IPU3BAHBI IIOABECTH VCCIE[OBATENBCKYI0 6a3y IOA 3TOT IIPOEKT CUHTETUIECKOTO
n3ydeHMs GaKTIIECKOTO I VeaTbHOTO I3MepeHMIl IIpaBa.

B HacTOsIIIIEM KPAaTKOM OYepKe MbI He Oy/ieM f1ajiee OCTaHABIMBATHCS Ha TIOTIOXKEHISX 06-
1melt conyonoryy [ypBuda u ero 0 puam4ecKoil COIVOIOrMin. 3ech X0TeI0Ch ObI IOYEePKHYTh

2 Typsua I.JI. Corponorys mpasa (mep. ¢ Hem.). C. 364.
7 Typenu I.JI. Componorus npasa (mep. ¢ anri.). C. 703.
8 Tam sxe. C. 609.
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TO 0OCTOSITENIBCTBO, B CBA3K C KOTOPBIM TyPBUYEBCKAsI COLIMOIOINS [IPaBa COXPAHSET CBOIO
aKTYaJIbHOCTD JUIA OTeYeCTBEHHOI'O TEOPETUYECKOro NpaBoBeieHnA. Peub et o ToM (ak-
Te, 4T0 [ypBUY BoOlIeN B MUPOBYIO COLMOIOTMYECKYIO HAyKy He IPOCTO KaK MHTEPIPeTaTOp
3aIaIHBIX ABTOPOB WM IIPOJO/DKATENb X TBOPYECKOTO HAC/IEANsI — €ro Lie/bIo ObUI Iepe-
CMOTp 9TOTO TBOPYECKOTO HaC/IeANA B CBeTEe OCHOBHBIX IOJIOXKEHMIT PYCcCKOro (prmocodckoro
Huckypca. BceeanHCTBO, COGOPHOCTB, 11e/IOCTHOE 3HAHNE U IIPOUILE 3TIeMEeHTHI (PrIocopCKoil
tpagumyy, upymye ot B.C. ConosbeBa, cuHTe3MpyoTCa [ypBIrdeM ¢ nesMu ero HaCTaBHMKA
B Ilerporpagckom yausepcurete — JLV. Tlerpaxkuikoro. V y>xe Ha OCHOBaHMM 3TUX MUPO-
BO33pPEHYECKIX YCTAaHOBOK IypBMY IIBITAeTCA IePeOCMBICINTD 3allaIHYI0 COLMAIbHO-(IUIIO-
CO(bCKon TPajULAIO, HAMITU BBIXOJ UX €€ «KPallHOCTEeN»: MHAUBUYaIU3Ma U KOJIJIEKTUBU3-
Ma, mo3uTuBU3Ma 1 Metaduankn®. JJaHHDIT (aKT 3aMeTeH B PaHHMX paboTaX MBICTIATEIIA,
B (paxTax ero 6morpaduu, XoTst B 60/1ee MO3AHUX pabOTaxX y>Ke HECKOIBKO 3aTYIIEBBIBAETCS
U He aKLeHTHpyeTcs camyuM Iypsudem. TeM caMbIM MBICTUTEND, C OFHOM CTOPOHBI, BBOGUT
pyccxumit punocodCKuii AVCKYPC B 3allaJHbII COLMATbHO-GII0CO(CKIIL AUCKYPC U, C APYToit
CTOPOHBI, CO3/Ja€T METOJO/IOTMYECKIIe OCHOBBI /151 JA/IbHEIIIIET0 OCMBICTIEHNS I Pa3paboT-
KI CBA3U MEXJY 3TUMU JBYMS JUCKypcaMu. JTa 3ajada KaxeTcs 60/iee 4eM aKTyaJIbHON B
3M0XY NMPEONONIE€HNA IMBUIN3ALMOHHOTO MOHOIIEHTPU3Ma, TPUBOJAIIETO K «CTOMKHOBEHMIO
LIBUIM3AIINI» >,
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Abstract

The present article examines the majour achievements of an outstanding Russian-French philosopher,
lawyer and sociologist Georges Gurvitch, as well as the principal ideas of his scientific conception. The
author focuses on the role Gurvitch played in the elaboration of the methodology for socio-legal studies,
and the importance of this scientific project for contemporary sociological studies in law. The author
demonstrates the connecting link between the philosophical ideas of Gurvitch about law with the key
tenets of Russian philosophy; on this basis the author concludes in favor of topicality of these ideas from
the standpoint of the continued integration of Russian theoretical jurisprudence into the worldwide legal
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science. The main concepts and schemes of the sociology of law by Gurvitch are examined by the author,
including the concepts of sociability and social law. These concepts are central to the legal conception
of Gurvitch which sets out to overcome the shortages of the methodological individualism inherent to
the classical Western legal philosophy of Modernity with avoiding the extremities of communitarism
which are typical for the legal philosophy of Antiquity and of the Oriental world-outlook. Another
direction of synthesis for Gurvitch was to reconcile the methodological principles of positivism and of
metaphysics, which in the field of sociology are confronted as the positivistic methods of quantitative
sociology and the abstract methods of social philosophy. Gurvitch sought to triumph over this conflict
through postulating an ideal-realist method which allowed justification of integrative approach to law.

Keywords

Sociology of law, Georges Gurvitch, social philosophy, legal positivism, social law, integrative approach,
forms of sociability, Ideal-Realism.

Citation: Antonov M. Portraits of Legal Scholars. Georges Gurvitch (1894-1965): A Project of Sociology
of Law. Pravo. Zhurnal Vysshey sholy ekonomiki, no 4, pp. 63-74 (in Russian)

References

Antonov M.V., Polyakov A. V. (2005) G. D. Gurvich i russkaya postklassicheskaya pravovaya mysl’ kont-
sa XIX — nachala XX veka [G. D. Gurvitch and Russian Legal Post-classical Thought at the turn of the
20th Century]. Izvestiya vuzov. Pravovedenie, no 4, pp. 131-137.

Antonov M. V. (2013) Kreativnyy plyuralizm G.D. Gurvicha (o knige Zhaka Le Goffa) [Cretive Pluralism
of G. Gurvitch] Izvestiya vuzov. Pravovedenie, no 2, pp. 263-270.

Antonov M.V. (2010) Ob intellektual’nykh istokakh pravovoy kontseptsii G.D. Gurvicha [On the Intellec-
tual Sources of the Legal Conception of Gurvitch] Rossiyskiy ezhegodnik teorii prava, no 3. pp. 667-689.

Antonov M.V. (2013) Pravo i obshchestvo v kontseptsii Georgiya Davidovicha Gurvicha [Law and So-
ciety in the Conception of G. Gurvitch]. Moscow: HSE. (in Russian)

Gurvich G.D. (2001) Dialektika i sotsiologiya [Dialectics and Sociology]. Krasnodar: KubGU, 294 c.

Gurvich G.D. (2004) Ideya sotsial’nogo prava [Concept of Social Law] Gurvich G.D. Izbrannye sochine-
niya po sotsiologii i filosofii prava [Gurvitch D. Selected Works on the Sociology of Law]. Saint Peters-
burg: Izdatel’skiy Dom SPbGU, pp. 41-193.

Gurvich G.D. (2004) Izbrannye sochineniya po sotsiologii i filosofii prava [Selected Works on the Socio-
logy of Law]. Saint Petersburg: Izdatel’'skiy Dom SPbGU. (in Russian)

Gurvich G.D. (2004) Sotsiologiya prava [Sociology of Law]. Gurvich G.D. Izbrannye sochineniya po
sotsiologii i filosofii prava [Selected Works on the Sociology of Law]. Saint Petersburg: 1zdatel’skiy Dom
SPbGU, pp. 565-780.

Gurvich G.D. (2013) Sotsiologiya prava [Sociology of Law]. Antonov M.V. Pravo i obshchestvo v kont-
septsii Georgiya Davidovicha Gurvicha [Law and Society in the Conception of G. Gurvitch]. Moscow:
HSE, pp. 362-410.

Gurvich G.D. (2004) Yuridicheskiy opyt i plyuralisticheskaya filosofiya prava [Legal Experience and Plu-
ralistic Philosophy of Law]. Gurvich G.D. Izbrannye sochineniya po sotsiologii i filosofii prava [Selected
Works on the Sociology of Law]. Saint Petersburg: Izdatel’skiy Dom SPbGU, pp. 213-459.

Timoshina E.V. (2010) Pravo kak spravedlivost’: kontseptsiya intuitivnogo prava v shkole L.I. Petrazhits-
kogo [Law as Equity : Conception of Intuitive Law in the School of L.I. Petrazhitskogo]. Izvestiya vuzov.
Pravovedenie, no 6, pp. 179-195.

Sheregi F.E. (2002) Sotsiologiya prava: prikladnye issledovaniya [Sociology of Law: Applied Research].
Saint Petersburg: Aleteyya. (in Russian)

Erlikh O. (2011) Osnovopolozhenie sotsiologii prava [Fundamentals of the Sociology of Law]. Saint
Petersburg. 1zdatel’skiy Dom SPbGU. (in Russian)

Antonov M. (2009) La raisonnement dialectique de Georges Gourvitch et la philosophie russe. Le-
sourde F. (ed.) La raison: etudes sur la pensee russe. Lyon: Lume, pp 337-360.

73



Legal Thought: History and Modernity

Antonov M., Berthold E. (2006) Sources russes de la pensée de Georges Gurvitch: écrits de jeunesse
dans les annales contemporaines (1924-1931). Cahiers internationaux de sociologie, no 121, pp 197-226.

Gurvitch G. (1940) Eléments de sociologie juridique. Paris: Aubier.

Gurvitch G. (1938) Essais de Sociologie. Paris: Sirey.

Gurvitch G. (1960) Grundlegung der Soziologie des Rechtes. Neuwied: Hermann Lucherhand Verlag.
Gurvitch G. (1969) La Vocation actuelle de la sociologie. Vol. 2. Paris: PUF.

Gurvitch G. (1931) Le temps présent et I'idée du droit social. Paris: Vrin.

Gurvitch G. (1931) Lidée du droit social. Paris: Sirey.

Gurvitch G. (1958) Rechtssoziologie. Die Lehre von der Gesellschaft / G. Eisermann, G. Gurvitch
(hrsg.). Stuttgart: F. Enke Verlag,. pp. 182-234.

Gurvitch G. (1942) Sociology of Law. New York: Routledge.
Hunt A. (1978) The Sociological Movement in Law. London: Macmillan.
Le Goff J. (2012) Georges Gurvitch. Le pluralisme créateur. Paris: Michalon Editions.

Riechers G. (2003) Die Normen- und Sozialtheorie des Rechts bei und nach Georges Gurvitch. Berlin:
Duncker & Humblot.

Treves R. (1968) La sociologie du droit de Georges Gurvitch. Cahiers Internationaux de Sociologie,
no 45, pp. 51-66.



Poccuiickoe npaBo: COCTOSIHUE, NepCneKTUBbl, KOMMEHTapum

TpeboBaHue nnare)xa No 6aHKOBCKOW
rapaHTUn: TeHAEeHLUUN POCCUNCKOMN

n mexxayHapoaHoun cynebHou
NPakTUKU

0.M. OnenHukK

npodpeccop, 3asenytowan kadeapon npeanpuHUMaTenbCKoro npasa HaumoHanbHoro nccnepo-
BaTeNbCKOro yHMBepcuTeTa «BbiclwanA WKona SKOHOMUKMK», AOKTOP IOPUANYECKUX HayK. Agpec:
101000, Poccuiickaa ®epepauun, r. Mocksa, yn. MacHuukas, a. 20. E-mail: ooleynik@hse.ru

AHHOTaUMA

MpenbABneHne TpeboBaHMA O NaTexe 1 cam nnarex no 6aHKOBCKMM rapaHTMAM ABMAETCA LeHTpasb-
HbIM 3JIEMEHTOM MPaBOOTHOLLEHWUI, CBA3AHHbIX C UCMONMb30BaHNEM B SKOHOMUYECKOM 060poTe HaHKOB-
CKMX rapaHTui. Npu 3TOM NogYepKMBaeTCA, YTO obpalleHne K nnaTexy npoucXoauT OYeHb PeaKo, HO
cama BO3MOXHOCTb MOMYYEHWA nnaTexxka okasblBaeT CyLeCTBEHHOe BNMAHME Ha obecnevnTernbHyo
yHKUMO. AHann3 cynebHON NpakTuKK, CKnagblBatolenca no nosogy obecrnedveHuA 06A3aTeNnbCTB B
Poccumn 1 mexxayHapoaHo NpakTuke, NokasbiBaeT pasfiMyHble TEHAEHUMN U BbIABNAET pasHble SN1IeMeH-
Tbl, NpegonpeaenaALwme BO3MOXHOCTb niarexa.

Bo3MOXHOCTb OCyLLIeCTBNEHUA NnaTexa B NepByto odepenb onpenenaeTca AecTBuAMM beHeduumapa,
KOTOPbIV JOMKEH MPaBUSIbHO O0POPMUTbL JOKYMEHTbI, Npunaraemble K nnatexy. [natenblumk co cBoen
CTOPOHbI aHaNM3NpyeT UX COAEPXaHne 1 paccMaTpyBaeT COOTHOLLEHNE COAepXXaHA obecne4ynBaemoro un
OCHOBHOrO 06A3aTeNbCcTBa. ATO OAUH U3 KITIOYEBbIX BOMPOCOB, OT OTBETA HA KOTOPbIA 3aBUCUT OCYLLECT-
BMeHWe nnatexa no 6aHKOBCKOW rapaHTuu. ABTOp B pe3ysfibTaTe WCCNeaoBaHWA POCCUNCKON cynebHom
NpaKTVKK yCTaHOBWMA, YTO B HACTOALLEE BPEMA CKNaabiBaeTcA ABE NPOTUBOMNONOXHbIE TeHAEHUMM. B ny-
611M4HO-NpaBoBbIX 06A3aTeNbLCTBax 6aHKOBCKME rapaHTUM CTaHOBATCA BCce Honee He3aBNCUMbIMK OT 0be-
cneynBaemMoro 06A3aTenbCcTBa, BMOTb A0 TOr0, YTO HEKOTOPbIE CyAbl CYMTAIOT, YTO 6AHKOBCKME rapaHTum
B MpYHUMNe obecneyvBatoT onpeneneHHoro Buaa obasaTenscTea npuHuMnana, Hanpumep, TaMoXXeHHble
nnaTtexu 3a onpeneneHHbIn nepros 6e3 NpyMBA3KM K KOHKPETHOMY AoroBopy. B yacTHomnpaBoBbix 06A3a-
TenbCcTBax cyaebHaA NpakTuka cKnaabiBaeTcA NPAMO NMPOTUBOMONOXHBLIM 06pa3oM: Cyabl 04EHb XECTKO
TPebyIOT NPMBA3KMN rapaHTUHbIX 06A3aTeNbCTB K 06ecnevnBaemMbiM NpaBoOTHOLEHUAM. Ho B ntobom cny-
Yae BO3MOXHOCTb Mniarexa onpenenfaeTcA KOPPEKTHON CChINKON Ha obecneynBaemoe 06A3aTenbCTBO.

[anee aHanu3npyoTcA Takme 3Ha4YMMble AN1A nNnaTexa sneMeHTbl, Kak hopma npeabasneHna Tpebosa-
HWA, MECTO 1 CPOKM NpefbABNeHnA TpeboBaHMA O NraTexe, OCHOBaHWA OTKasa B nnartexxe v ap. B vuc-
ne 06CTOATENLCTB, BAVAOLWMX HA NnaTex no 6aHKOBCKOWN rapaHTuM Takve napameTpbl, Kak npaBoOBOWA
cTatyc cybbekTa, npeabABUBLLErO TpeboBaHMe U 0hOPMIIEHNE MOTHOMOYMIA COOTBETCTBYHOLEro nuua.
B cTtaTbe aHanusupyoTcA cnyyau, Korga B TeYeHVEe CpoKa rapaHTuM Takow CTaTyc U3MEHWUICA, U MOSTHO-
MOYMA Nnua onpeaeneHbl HenpaBubHO. Kpome TOro ocyllecTBneHve nnarexa 3aBvMcuT oT obbema [o-
KYMEHTOB, MOATBEPXAAIOLMX HapyLLeHne 06A3aTenbCTBa AOMKHUKOM. B Kpyr aHanmaupyembix npobnem
BKIOYEHbI TaK>XXe BOMPOCHI 3anpeTa nnarexa v ap.

KnioueBble cnoBa

6aHKoBCKas rapaHTnA, nnartex no rapaHTun, COOTHOLWEeHMEe nrnaTtexxa C obecneyrBaembiM 0bA3aTenNb-
CTBOM, MECTO npeabABneHnA Tpe6OBaHMF|, CpOKU npenbABneHnA TpeﬁOBaHMH, OCHOBaHMA OTKasa B nna-
Texe

Bubnuorpaduyeckoe onncanune: OnertHnk O.M. TpeboBaHue nnartexa no 6aHKOBCKOWM rapaHTUN: TEHAEH-
LI POCCUNCKON 1 MeXXAyHapoaHoM cynebHon npakTuku // Mpaso. XXypHan BbICLuen WKonbl SKOHOMUKMK.
2014. Ne 4. C. 75-89.
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Vcnonp3oBaHue 6aHKOBCKUX WJIM HE3aBUCHMBIX FapaHTIII — 3TO JOCTATOYHO LOPOTOIL,
HO BecbMa 3 QeKTUBHBIN cnocob obecrmedeHns o6s3aTenbcTB. B Hacrosiiee Bpemst 9Tn
rapaHTUM PEryIUpyTCs Hapsfpy ¢ IpaxmaHckuM komekcoMm Poccmitckoit egepannu (ma-
nee — 'K PD) (HaxomsmmMcst B COCTOSIHUY «XPOHIYECKOTO» M3MEeHeHMs) TaKkxke YHupuum-
POBaHHBIMY IIpaBIUIAMU /I TapaHTMII 10 TepBoMy TpeboBanuio 1992 r. URDG! u Yunduuu-
POBaHHBIMM IIpaBWIAMU [JIA TapaHTuii o Tpebosammio 2010 . URDG?. CrnenyeT OTMeTUTD,
YTO POCCUIICKME CYAbI B IOC/IEfIHEe BpeMsA CTalM CChUIATBCA He TONbKO Ha TPaXKAaHCKOe
3aKOHOZATE/IbCTBO, HO M Ha MeX/yHapopiHble IpaBuia’. IIpaBma, Ipu 3ToM OTMEYeHO, YTO
Yan¢unmpoBaHHble MpaByIa MOJIEXAT IPUMEHEHUIO TONbKO B TeX CIIyYasx, KOIZIa B TEKCTe
rapaHTHUIM UM M3MEHEHMN K Hell COTePXXUTCS yKasaHue 06 3ToM. IIpuMeHeHns yKasaHHBIX
MIPaBWI OJDKHO OBITH HaJyIeXKalie 060CHOBAHO.

bankoBckas (1o poccuitckoMy IIpaBy) WM He3aBUCUMasA (B MEeKIYHAPOIHBIX OTHOLIEH-
AX) TapaHTVA IIpeciieflyeT HeCKOJIbKO IeJieil, KOTOPbIe OTMeYasIiCh B POCCUIICKOM IIpaBe, IIpe-
xpe Bcero H.IO. Eprbiiesoit. ITo ee MHEHIIO, B COBPEMEHHOM MEXAYHAPOFHOM GaHKOBCKOM
[IpaBe TapaHTHUs BBIOTHAET CIeAyIoline PyHKIMM: 06eCIednTeNIbHYIO, PACpeNe/IUTeIbHYIO,
CTUMYIUPYIOLIYIO, 3AIUTHYI0 M CUTHajbHy! Kak BUAMM, Ha IEepBOM MeCTe HaXOFUTCS
¢dyHKIMA obecrieunTeNIbHAS, U, CTIEfOBATe/IbHO, CBSA3aHHAS C Hell BO3MOXKHOCTD IIIATEXa, II0
IIOBOZY KOTOPOTO B POCCUIICKOI 1 3apYOeKHOI ITPaKTUKe BOSHUKAET MHOYXKECTBO BOIIPOCOB.

[TpaBpa, clemyeT cpa3y OrOBOPUTLCA, YTO Ha MEXIYHAPOLHOM YPOBHE B COOTBETCTBUM C
6aHKOBCKOII IIPAKTHUKOI TpeOOBaHUE O PEAIbHOM IUIaTeXe IPEFbABIAITCI B 3-5 % CIydaeB
WU ke MeHee TOro’. TeM He MeHee, MMEHHO C IIpoOIeMaMyl TJTaTeXka CBSI3aHbI JOCTATOYHO
CTIOKHBIEe ¥ pasHOOOpasHble BOIIPOCHI NMPUMEHEHMs [IpaBa, KOTOpble HY)XXJAIOTCA B [eTajlb-
HOM JICCTIEOBaHMY, B TOM YMC/Ie IPYMEHNUTENbHO K pOCCUiICKOMy mpaBy. Kpome Toro, Mox-
HO YTBEpXKJaTh, 4T0 obecrieunTenbHas GYHKIMA OAHKOBCKOI rapaHTHUI IpefoIpeeiieT Bce
ocTajIbHBIe (PYHKINY, U CaMa, B CBOIO OYepefib, 3aBYICUT OT BO3MOXHOCTH IOJTYYEeHIA IJIaTeXa.

[ToaToMy HpeIOKeHHYI0 KIacCu(pUKALIMIO MOXXHO JOIONTHUTD IUIATEKHON (PyHKIIMEIL,
IIOHMMasi IIPY 9TOM peainy IJIATEeXXa, & TAK)KE TO, YTO €0 BO3MOXHOCTD CYIIeCTBEHHO BIIVSET
Ha BCe OCTajIbHbIe PYHKIMI. MOXKHO YTBEpP>KAATb, YTO BOSMOXKHOCTD I/IATEXa, HAJIeXHOCTD
rapaHTa B 9TOM CMBICTIe OIpefenseT chepy M CUTyalMu UCIONIb30BAHNUA TapaHTUIl B 9KOHO-
MU4ecKoM 060poTe.

B maHHOM Cydae MBI abCTparupyeMmcsi OT TeX TeHEHINI, KOTOpble HaMeTV/INCh 32 IO-
ClIefiHee BpeMsi B TEOPUY U IIPAKTHKe IpyMeHeHust rapantuit. OHu MOryT ObITh 0603HAUEHBI
KaK AMaMeTpasbHO IMPOTUBOIIONOXKHbIE, T.e. TEHEHIVsI KOHKPeTU3aluu ¥ TeHAeHuus ab-
cTparupoBanus. [lepBast 13 HUX COCTOUT B TOM, YTO B IIOC/IETHIIE TOfbI OAHKOBCKYIE TapAaHTUU

! Yaudmimposannsie npaswta ICC s mnarexxHbpix rapantit (YEupuumposaHHble IpaBuia s rapaH-
it 110 mepBoMy TpeboBanmio 1992 ropa. Ilybnukarnmsa MexpyHapogHoi Toprosoii mamarsr Ne 458 // CIIC
Koncynpranrllmoc.

* Yundunuposanusle mpasuna ICC mna rapantuit mo tpe6osanmio. Pegakumsa 2010. Iy6mukarma ICC

Ne 758 — ICC Uniform Rules for Demand Guarantees. 2010 Revision. ICC Publication no 758 : ep. ¢ aHIL.
2010.

* Cm.: ITocranosnenne ®emepanbHOro apOUTPaXHOro cyfa MockoBckoit obmactu ot 30 okrsi6ps 2013 1.
1o ey Ne A40-133615/12-53-1259 // CIIC «Koncynbrantllnoc».

* Cm. Epnuinesa H.JO. BaHKOBCKue TapaHTIN B MEKIYHapPOSHOM 6aHKOBCKOM IpaBe // BaHKOBCKOe Ipaso.
2000. Ne 3. C. 67-76.

° Cm.: Bank Guarantees in International Trade. The Law and Practice of Independent (First Demand) Guar-
antees and Standby Letters of Credit in Civil Law and Common Law Jurisdictions. Paris — New York: Kluwer
Law International, 2004. P. 277.

76



O.M. Onevitnk. TpebosaHue nnatexa ro 6aHKoBCKov rapaHtm... C. 75-89

CONMM3MINCh B HEKOTOPBIX CIYYasiX C JOKYMEHTAPHBIMIU aKKPEAUTVBAMN, I OHU NPUobpenn
obute yeptsl. [Iponcxoaut 310 O1arogaps TOMy, YTO Ha IPAKTUKE GAHKOBCKME TapaHTHUN
MpUOMIDKAIOTCS K aKKPEAUTHUBHBIM IIIATEXaM 3a CUeT IpruobpeTeHust 60nbiieil KOHKPETHO-
CTY ¥ CBSI3AHHOCTH € 00eCIeunBaeMbIM 00513aTe/IbCTBOM B 4acTy 000CHOBaHMs €ro Hapylie-
HUS U IPebsBIeHNA TPeOOBaHMs IJIATeXa, C OZHOIL CTOPOHBL. C IPYTroii CTOPOHBI, aKKpen-
TUBBI IPHOOPETAIOT BCe Homee abCTPaKTHBIIT XapakKTep.

Bropoit TeHpeHLMeN ABAAETCA IpUaHUe caMUM OaHKOBCKMM TrapaHTusM Oornee ab-
CTPaKTHOTO XapakTepa U Jake BO3MOKHOCTY TPaHCPepabenmbHOCTI TapaHTHIL, T.e. IIPAKTH-
YeCKI IIOJTHOTO OTPBIBA FAPAHTIIT OT OCHOBHOTO 00513aTeNbCTBA I BO3MOXKHOCTH ee obpairie-
HIISI KaK CAaMOCTOSITENIBHOTO MHCTUTYTa (PMHAHCOBOTO PBIHKA.

ITpuMeHNTENBHO K IIPAKTUKe IIPYMEHEHNA TapaHTUIl B HACTOsALIee BpeMs, Ha HAIll B3IJIAN,
MO>KHO 00CYX/jaTh KaK MUHUMYM CJIeAYIOLIVe BUIbI 00CTOATENbCTB, OT HAIMYVA UM OTCYT-
CTBUS KOTOPBIX 3aBUCUT BO3MOXXHOCTD ITOTy4eHNA IUIATe)Xa [0 FAPAaHTUITHOMY 0053aTe/IbCTBY.

1. Hapgnexxamee opopmIeHe rapaHTOM 00513aTeNbCTBA, T.€. B OCHOBHOM 9TO XapaKTe-
PUCTHUKA CBOVICTB CaMOJI TapaHTHN. B 3TOM 11aHe Ba)XKHBIM SIBJISETCS BOIPOC O COOTHOIIIE-
HUM TPeIbsIBIAEMOr0 TpeGOBaHMsI C OCHOBHBIM JOTOBOPOM MM 00ecIedrnBaeMbIM 00s13a-
TENbCTBOM, PAaBHO Kak 1 00 0603HaYeHMM 9TOro 00s13aTeNbCTBa B caMoil rapanTuu. [Ipaspa,
Ja)ke II0 TAKOMY IIOBOJY B HacCTosllee BpeMs Helb3sd YTBEPXKaTh, YTO CYLIeCTBYeT OZHOO0-
PasHBII TOAXOA. I/is1 ysiICHeHMsI TPO6/IeMbl HEOOXOAMMO Pa3ieNTh BCe 005I3aTeNbCTBA, IS
obecriedeH st MICIIOJTHEHNST KOTOPBIX BBITAETCSI FAPAHTIS, HA IBE TPYIIIIBL:

1.1. TpaxgaHCKO-IPaBOBbIE OrOBOPHI, KOTOPbIe 00ecreunBarOTCs GAHKOBCKOI ra-
paHTHeii. B faHHOM cy4ae pedb MAET O HAIMYNUM ¥ COOTBETCTBYIOIIEeM 0003HaueHMN 06e-
CIIeYMBAEMOro 0053aTeNIbCTBA, YTO HO/DKHO PAcCMATPUBATLCA KaK CYLIECTBEHHOE YCIOBME.
I[Tpu Bceit He3aBUCMMOCTY OHAHKOBCKON rapaHTNM, KOTOPast MHOT/A CTAaBUTCS [10]] COMHEHNE,
B Heil JO/DKHO OBITh YKa3aHO OCHOBHOE TPKIAHCKO-NIIPABOBOe 00s13aTeNbCTBO, s 0be-
CriedeH1st KOTOPOro BblgaHa rapanTtust. ClefoBaTe/IbHO, OTCYTCTBME TAKOTO yKasaHue Oyzmer
CBUJIETENbCTBOBATD O TOM, YTO IpaBa 1 00s3aHHOCTY He BOSHUKIIN, IOPUAMIeCKuit GakT He
COCTOSI/ICAL.

I[Tpu 3TOM, Ha Hall B3IVIAK, CYAbI JOBOIBHO LIMPOKO TPAKTYIOT CBsI3b 6aHKOBCKOJ rapaH-
M ¢ obecrieunBaeMbIM 06s3arenbcTBoM. Ecmu ['K PO ykaspiBaeT TONMbKO HEOOXOAUMOCTD
CCBUIKV Ha HAJIM4Me OCHOBHOTO 005I3aTeNbCTBA, TO CY/AbI CINTAIOT 11€/IeCOO0OPA3HBIM aHA/IN-
3MPOBATh ¥ COOTHOIIEHNE PA3/IMIHbIX 37IEMEHTOB 0053aTeNbCTB U rapaHTuu. Tak, B ompe-
menenuyt BAC PO or 23 asrycra 2007 . Ne 9722/07 oTMewaeTcsi, UTO BbIZaHHass GaHKOBCKas
rapaHTVs JO/DKHA OBITH IPJM3HAHA HefelICTBUTENbHOIL. B JaHHOM [iefie 1o yC/moBusAM GaHKOB-
CKOJI rapaHTVy GaHK IOATBEPAMII, YTO AB/SAETCA TApaHTOM ) OTBETCTBEHHBIM Ilepef OGeHe-
¢dunmapom 3a ucnonHenye o6sasarenscts OO0 «Poccpmm» (IPUHIMIIATOM) IO BO3BpaTy
IeHE>KHBIX CPeJiCTB, II0JyYeHHBIX B KadecTBe 3aiiMa. baHk 06:A3acA BHIIIATUTD OeHeduIma-
Py TOC/Ie TIepBOro MUCbMEHHOTO TPeOOBAHN, YBELOMIISIONIETO O HEBO3BPATe IIPUHIINIIATIOM
IIOJTy4eHHOTO 3aliMa, CyMMY B IIpefieiax 5,5 M/IH py0reit, He Tpebys oT GeHeduImapa foKa-
3aTe/IbCTB WY 0O0CHOBAHHOCTM €T0 TPeOOBAHMII Ha OIIpefie/IeHHYI0 B rapaHTuy cymmy. Cyn
PeLII, YTO Heollpefe/IeHHOCTb cpokoB yucnonHeHuss OO0 «Poccpimm» cBoeil 0653aHHOCTI
I10 BO3BPATY 3ajiMa IIpK OIIpefie/IeHHOM CPOKe HeVICTBYA CIOPHOI OQHKOBCKOI rapaHTUM He
[I03BOJIACT TapaHTMPOBATh OCYILIECTB/ICHNE IIPaB 10 OAaHKOBCKOII rapanTuy. CIefoBaTe/IbHO,
B JJAHHOM CJIy4ae Cyf IIPM3HAJI 3aBUCUMOCTDb [APAHTUM He TOIbKO OT Ha/INYUA WM OTCYT-
CTBUsI OCHOBHOTO 00513aTebCTBa (JOTOBOP 3aiiMa), HO U OT TOTO, KaKIIM 00pa3oM B 3TOM 00s1-
3aTenbCTBE CHOPMYIMPOBAHBI CPOKM BO3BPaTa. 37eCh JKe 3aMeTHM, UTO CYJ He aHaMU3UPOBa
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(HaCKO/IbKO MOXKHO CYAMTD IIO OIYyOIMKOBAaHHOMY peLIeHNI0) Ha/u4ue VI OTCYTCTBUE JO-
roBOpa 3ariMa, AjIst 4ero, CO6CTBEHHO roBOpsi, He 6b110 0cHOBaHMIT. OH TONBKO IIPM3HAT BbI-
[aHHYIO [APAHTHUIO HEeflelICTBUTE/IbHOI, COCTABIINICH HAa MHTEPEChI 00I[eCcTBa.

ITpuBemeHHasA MO3MLMA IIIOXO COYETAETCA C COBEPLUIEHHO IMPABUIBHBIMM CYXKAECHUAMM,
BBICKa3aHHBIMU 110 3TOMY IIOBOJY B Iopuamdeckoii muteparype. Tak, JI.A. HoBocenosa ot-
MedvaeT, YTO GaKTUIeCKYIO CBA3b 3TUX 00513aTe/IbCTB (TrapaHTUY M OCHOBHOTO 0053aTe/IbCTBA)
C/IefyeT OT/IMYATh OT UX IOPUANIecKoll cBA3Y. OHa COBEPILIEHHO CIIPaBeINBO IOJYePKIBa-
€T, YTO TapaHTHsI B POCCUIICKOM IIpaBe M MEeXJYHApPOLHOI MpaKTUKe GPOPMUPOBAIACH KAK
IIPaBOBOI MHCTPYMEHT, HO3BOIAIONINIT B MHTepecax oOeceveHNs HafileXKHOCTU 060poTa OT-
IeNMUTD IOPUANIECKYIO CYAbOY 06ecrednTeNIbHOTO 0053aTeNIbCTBa OT obecednBaeMoit cier-
kn. Vicxopsa us atoro, nonoxkenus ct. 370 'K PO B ropupndeckoii mutepaType TpaKTOBalINCh
KaK 3aKpeIULAIoNIye IPUHINII He3aBUCUMOCTY 6aHKOBCKOUI rapanTum®. OH COCTOMUT B TOM,
YTO «OCHOBAHISIMI K OTKa3y B YJOB/IETBOpeHNH TpeboBanust GeHeuiimapa MOTYT CIIY>XIUTb
UCK/TIOYUTENBHO 0OCTOSTeNIbCTBA, CBSI3AaHHBIE C HECOOIIOfieHIeM YCIOBIIT CaMOlt TapaHTII,
He MMeIOII[JIe HIKAKOTO OTHOIIEHNUS K OCHOBHOMY 00513aTeNbCTBY»”. TaKylo 5ke TO3UI[UIO BbI-
ckasbiBaeT b.M. ToHramo, KOTOpBIil OTMeYaeT, YTO «paccMarpuBas TpeboBaHme 6eHeduiya-
pa, TapaHT He MOXKET BBIIBUTATh BO3PAXKEHNsA, OCHOBAaHHbIE HAa OTHOLIEHMAX 6eHepuImapa u
npuHImIana»®. I[Ipapma, HeKOTOpPBIe UCCTEAOBATENN MTPOo6IeM 6aHKOBCKOI TapaHTHUI CYMTA-
I0T ee He3aBYCUMOCTb MU(OM’, C 4eM, OYeBUIHO, IPUAETCH COIJIACUTDCA, €C/IU IPUHATD BO
BHIIMaHNe CK/IaJbIBAIOIIYIOCS CYAeOHYIO IPAKTHKY.

CBs13b 6aHKOBCKOII TapaHTUN C OCHOBHBIM 00513aTelIbCTBOM yCMATPUBACTCsI, KaK IIOfUep-
KIBaeT OGOJIBIIMHCTBO MCCIefoBaTesell JAHHON IPOOIEeMBL, ¥ B TOM, UTO IPY TPefbsBIeHIN
TpeboBaHNA IUTaTeXXa 6eHeduIMap JO/KEH COCIaThCsA Ha HEUCIIONHEHe 0053aTeNIbCTBa IPUH-
1unanoM. VIHpIMU crioBamy, TOCTIe BbIJJadyl TapaHTUM JIOJDKHO IIPOM3ONTH OINIpefieIeHHOE U3-
MeHeHIe I0PUIMIEeCKOTO COCTaBa B OCHOBHOM 003aTe/TbCTBE: HEVICIIOMHEHNE €T0 OKHIKOM.
CriefoBaTenbHO, eC/Ii TaKOe HENCIIONHeHMe ObIIO O BBIAYN FapaHTUN, TO OHO He MOXKeT pac-
CMaTpUBaThCs KaK OCHOBAHUE Y/IOB/IETBOPEHsI COOTBETCTBYIOIIErO TpebOBaHMA.

B aToM nmaHe mokasartenbHO CIefyollee cyfe6Hoe pelreHne. B mocranosneHnu or 25 sAH-
Baps 2008 . Ne KT-A40/12965-07 PAC MO ycranosnm, uro OAO «CygocTponTeNnbHbIi 3aBOJ
«BpIMIes»» MoMy4Yns GIOPKeTHBI KpeguT B pasmepe 7,5 Ml powt. CIIA no xpegutHOMY
COITIALIEHNIO, 1 33[J0/DKEHHOCTD 110 HeMy Obl/Ia peCTPYKTYpMPOBaHa Ha OCHOBaHUM COIJIAIIe-
HIsI O PeCTPYKTYPM3ALUM ITyTeM PacCPOUKN ee IHoraiieHus. B obecredenne cornameHms o
PeCTpPyKTypM3aIM 3aeMIIMK IIPefOCTaBiI MuHICTepCTBY dunaHcoB Poccuiickoit Depepa-
1y 6aHKoBCKyIo rapanTiio AKB «MexxpernoHanbHbIi MHBECTULMOHHBI 6aHK». VcTer; Boc-
HOJIb30BAJICA CBOUM IIPaBOM IPeNbABUTH TpeGOBaHNE K TapaHTY O JOCPOYHOM MCIIONTHEHNN
00513aTe/IbCTB 3aeMIVIKa Ha OCHOBaHMM II. 5 1 6 cT. 35 QefepanbHOro 3akoHa OT 26 fekabps
1995 . Ne 208-®3 «O6 aximoHepHbIx 061iecTBax». Kak 13BecTHO, yKa3aHHbIE HOPMBI IIPeAycC-

¢ ITpakTuKa pacCMOTpeHMA KOMMEPUYECKNX CIIOPOB: AHaIM3 M KOMMEHTapuM ITOCTaHOBIeHuiT ITnenyma
u 0630pos Ilpesupanyma Boiciero Apburpasksoro Cyma Poccmiickoit @eneparun. Beimyck 3. M.: Craryr,
2008.// CIIC «Koncynprant ITmoc».

7 CMm.: Bpaeurckuti M.J., Bumpsuckuii B.B. [JoroBopHoe npaso. Kuura nepsas: O6imue nonoxenns. M.:
Craryr. 1999. C. 593.

® Cm.: Toneano B.M. Yuenne o6 obecnedenvn obasatenpcts. M.: Craryt, 2004 // CIIC «KoncympTaHT
[Tnroc».

° Cm.: Kysueyosa /I.B. bankoBckas rapanTus: mud o Hesasucumocty // Poccuiickas roctymus. 2008. Ne 2.
C.7-13.
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MAaTpPUBAIOT 00s3aHHOCTD AKI[MOHEPHOTO O0IIeCTBA IPUHATH PELIEeHIe O CBOET TUKBUAALINN
760 06 yMeHbIIEHNN YCTABHOTO KAMUTAIa, eC/IM BeIMYMHA YUCTHIX AKTUBOB 00IIIeCTBa OKa-
3bIBAETCsI MEHbIIIE Be/IMIMHBI MUHIMAIbHOTO YCTAaBHOTO KallMTajIa [0 OKOHYAHUY BTOPOTO 1
Ka>KZIOTO TIOCIeYIoMIero (pMHAHCOBOTO rofia.

Cyzpl, 0TKa3bIBas B MICKe, COCTANINCD Ha TO, YTO 3aeMIIMK He MMeeT 3a/J0/DKeHHOCTH TIepef
Muuduuom PO, 1 ucrtiy 65010 U3BECTHO 06 OTPUIIATEIBHBIX [TOKA3ATENSAX YMCTHIX AKTUBOB
3aeMINMKa JI B MOMEHT 3aK/IIOUEHNA COIIAIICHUA O PeCTPYKTYPM3ALUM 3a0/DKEHHOCTIL.
Kpenutops! Brpase Tpe6oBarh 06 0611ecTBa JOCPOYHOTO IPEKPAIICHMS WV MCIIOTTHEHNS
006513aTeNbCTB, €CM OOIIeCTBO B PasyMHbII CPOK He NPUMET pelleHre 06 yMeHbIIeHNU
CBOEro YCTaBHOTo Kammrana uau o nukBupauyn. OpHako maaa OAO «CypmocTpouTenbHbIN
3aBOJ «BpIMIen»», MCXOMA U3 CrienuUKN TPOU3BOAUMOI UM IIPOAYKINH, Pa3yMHBIM CPO-
KOM He MOXXET CUMTATbCSI CPOK MeHee CPOKa M3TOTOB/IEHNS MPORYKuun (4-6 yiet), u Mepsl
II0 YIy4IIeHUI0 (MHAHCOBOIO COCTOSHMA 3aBOJA IIPEAIIONATAIOT AIMTEIbHBIN Nepyuop, (4To
HOATBEP>KAAETCS, B TOM UNCIIe U 3aK/II0YEHIEM COIVIAIIEHNS O PECTPYKTYPU3ALNH 3a/J0/KeH-
HocTu o 2011 ropma).

Ha nam B3rsap, cys 060CHOBaHHO CJieNay BBIBOJ, UTO IIPY TaKMX 0OCTOATENbCTBAX Y Oe-
Hedunmapa He 6bIIIO OCHOBaHMII TPe6OBATh JOCPOYHOTO IIOTAIIEHNS 3a/JOJDKEHHOCTH Y OC-
HOBHOTO JJO/DKHUKQ, KaK U [PebsIBIeHIs TPeOOBAHMII K TaPAHTY.

BrinrensnoxeHHOe IO3BOJLAET CAEIATh BBIBOJI, YTO B OOJIBIIMHCTBE CIy4aeB CYHbI BCe JKe
MCXOIAT M3 TOTO, YTO B GAHKOBCKOJ TapaHTMM [O/DKHA OBITH CCBUIKA HA OCHOBHOE 00s13a-
TEIbCTBO. JTO COBEPIIEHHO NPaBIIbHO. HO OYeHb 4acTO MPUMEHNUTENTBbHO K IPaXKJaHCKO-
IPaBOBBIM 00s3aTeIbCTBAM CYAbl aHAMUSUPYIOT COAep)KaHMe TaKOTO 00A3aTelbCTBA, YTO
IpeCTaB/IACTCA COBEPIIEHHO U3MUIIHUM. OTO He B IOMTHON Mepe COOTBETCTBYET MO3UIN
mukBugupoBanHoro BAC P®, BeipaskeHHOIT B mocTaHoBneHun Ilnenyma ot 23 mapra 2012 1.
Ne 14 «O6 OT/e/IbHBIX BOIIPOCAX IIPAKTIUKI PA3PeLIeHsI CIIOPOB, CBSI3AHHBIX C OCTIAPMBAHIEM
0aHKOBCKUX rapaHTuii». OHa COCTOUT B TOM, 4TO IIOJIOXKeHMe 00 yKa3aHuM B GAaHKOBCKOII ra-
paHTuY 06eCIIedeHHOro 00513aTeNbCTBA C/Ie[yeT CYNTATh COOTIOIEHHDIM 1 B TOM CITydae, eC/n
3 COfIep>KaHNUs TapaHTUM MOXKHO YCTaHOBUTb, KTO SB/IACTCSA TO/DKHUKOM IT0 06eCTIeYeHHOMY
00513aTe/bCTBY, yKa3aHa CyMMa, IIOJJIeKalllas yIulaTe FapaHTOM IIpY NIpefbABIeHN 6eHedn-
I[IapOM COOTBETCTBYIOIIETO TPeOOBaHMA, M B FAPAHTUN COLEPXKUTCHA OTCBUIKA K JJOTOBOPY,
ABJIAIONIEMYCSl OCHOBaHIEM BO3HUKHOBEHMA 00543aTe/IbCTB IPYHLUIAIA Iepey OeHeduna-
poM, 1ub0 yKaszaH Xxapaktep 06eCcriedeHHOro rapaHTIell 00513aTeNbCTBA.

1.2. Ily6nmu4HO-IpaBOBbIe 005A3aTeNbCTBA (IPEXK/Ie BCETO HATOTOBbIE), B 00ecIedeHme
KOTOPBIX BBbIJaHA GAaHKOBCKafA rapaHtuA. [na GpopMmpoBaHus OOIIETO TeOPETUUECKOTO
HIOZIXO/Ia MO STOJ KaTeropuy 005A3aTeNbCTB MPUBEEM OHO U3 apOUTPaXKHbIX eI, 10 KOTO-
pomy BbiHeceHO pererne PAC MO (17 mas 2007 ., geno Ne KA-A40/4075-07). B ananusupy-
eMoM fiefte ObITa BbIaHa OAHKOBCKAsl FAPAHTIS, B KOTOPOIT 6aHK 005I3a/ICsT YIUIATUTD CYMMY
aKIM3a B CTyvae HelpefCTaBIe s 3asiBUTeeM (IPUHIUIAIOM) B TedeHue 180 gHelt co fHs
peannsaluy Ha 9KCIOPT MOAAKINM3HBIX TOBAPOB IIAKeTa [JOKYMEHTOB, HEOOXOAMMBIX ATt 060-
CHOBaHMA OCBOOOXKMIEHNS OT yIUIaThl aknm3a. Ho B 6aHKOBCKOI TapaHTUU He COflep>Kanoch
yKasaHMA Ha KOHKPETHBII KOHTPAKT, [0 KOTOPOMY 0becIiedrBaeTcs yIIaTa aKInaa, ecim 1o
HeMy He OyJeT IIpefcTaBIeH KOMIUIEKT JOKYMEHTOB, IIOATBEP)XAAIOIINX 9KCIOPT, MO0 KOH-
KPeTHYIO IIOCTaBKy TOBapa.

Kasanocp 6bl, Ha HEPBBI B3IVISLA OTCYTCTBME TAKOTO YKA3aHWUS SIB/LIETCS HapylIeHUeM
cT. 369 'K PO, B coOTBETCTBMYU C KOTOPOI OAHKOBCKAsI TapaHTMsI obecrednBaeT HaaIexa-
Ijee UCIIOTHEH)e MPMHIUIIAIOM ero o6s3aTenbcTBa nepey 6eHedunmuapom (OCHOBHOTO 00s-
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3arenibcTBa). HO CyA mpy BbIHeCeHWM pellleHus IPUBET COBEPLIEHHO APyroe 060CHOBAHIE,
ykasas, 4To II. 2 cT. 184 Hanorosoro kopexca P® (manmee — HK P®) He comepxut tpeboBa-
HsA 00 YKa3aHUM B 6AaHKOBCKOJT rapaHTHUM 06ecreyrBaeMoro KOHTpakra. ITo cMbicy 6aHKOB-
CKOJ1 FapaHTHM, B KOTOPOII 6AHK IIPEFOCTABII IIOPYIUTENBCTBO Ha CyMMY 500 ThIC. fO/IIapOB
CIIIA, akum3 BO/DKeH OBITb yIladeH 6aHKOM IPMMEHNUTENbHO K TI00BIM IIOCTaBKaM 3asIBU-
TeJIA B peXXMMe SKCIIOpPTa B TedeHNUe Cpoka fiericTBuA rapantun. Cyj pelm, 4To OTCyTCTBue
B GQHKOBCKOII TAPaHTNUM YKa3aHNUs Ha KOHKPETHYIO IIAPTUIO TOBAapa He ONpOBepraeT 3Haue-
HYAA 6aHKOBCKO rapaHTUM KaK 00s3aTeNbcTBa 6aHKA YIUIATUTD YKa3aHHYIO B Hell CYMMY IO
IIpe[bAB/ICHUIO HAJIOTOBBIM OPraHOM IIpeTeH3Mit 06 yIUlaTe aKIju3a B C/Iydae HellpefcTaBse-
HIS HAJIOTOIIATe/IbIVIKOM ITaKeTa JOKYMEHTOB B TedeHue 180 fHel co JHA peannsanum To-
BapOB B TeUEHNE CPOKa IEVICTBUA TapaHTUMN.

Bpsin M ¢ TakuM 0OOCHOBAaHMEM MOXKHO COITIACUTBCS, IOCKONBKY B HEM COEPXKUTCS
HECKO/IbKO NMPYHIVIIMAIbHBIX oln60K. OTHA M3 HUX COCTOUT B TOM, 4TO CYJ| HEIIPABIIbHO
ompenenus chepy AeCTBIS HAJIOTOBBIX HOPMATUBHO-IPABOBBIX IIPEIVCAHNIL, PAaCIIPOCTpa-
HUB JX Ha TPOXAAHCKO-IIPaBoByIo cdepy. eno B Tom, uto cT. 184 HK PO He MoxeT comep-
JKaTh TaKUX TPeOOBaHUIT, IOCKO/IBKY HOCBAIeHa 0COOCHHOCTAM OCBOOOX/IEHNA OT HaJIOr0-
007I0)KeHMs TIPY peanusalny MOJAKIM3HBIX TOBAPOB 3a Mpefenbl Tepputopun Poccuitckoit
Qepnepanuy. YIIOMUHAHNA B Hell 0 GAaHKOBCKOJL TapaHTUY U IIOPYYMUTENIbCTBE He O3HAYAET,
4TO MPaBOOTHOLICHNS, CBSI3AHHbIE C BbIIadelt 6aHKOBCKOII TapaHTIUM, PETYIUPYIOTCS JAHHBIM
3aKOHOJATENIbCTBOM. Peub OMKHA MATH 06 MCIIONb30BAaHMM TPaXKIAHCKO-TIPABOBBIX KOH-
CTPYKUMII B Le/isix obecrede st Iy O/ IHO-IIPABOBbIX 00513aTe/IbCTB, YTO BIIOJIHE BO3MOXKHO
u pomyctyMo. Ho mpyu 3TOM HajloroBoe 3aKOHOZIaTeIbCTBO He MOXKET MEHATDH COep KaHMsA
IpaXXJaHCKO-TIPAaBOBOTO CIIOC06a 06eCTIeueH s VICTIONTHEHNA 0043aTeTbCTB.

Bropas omm6ka cyqa, Ha Hall B3I/, COCTOUT B TOM, YTO CYJ HEIIPABUIBHO OL[EHWI CO-
mep>xanye cT. 184 HK PO, B xoTopoil cka3aHO, YTO GaHKOBCKas rapaHTUsA HO/DKHA IIpefi-
ycMarpuBarh 00s3aHHOCTb GaHKA YIUIATUTb CYMMYy aKI[M3a I COOTBETCTBYIOLIYIO IIEHIO B
CIy4Yasx HelpefcTaB/IeHNsA HaJIOrOIUIaTeIbIIMKOM B IOPsAJIKE ¥ B CPOKM, YCTAHOBJIEHHBIE II.
7 n 7.1 cr. 198 Hacroamero Kopekca, JOKYMeHTOB, HOATBEP>KAAIOINX (aKT SKCIOpTa MO-
MAKIM3HBIX TOBapoB (svideneno Hamu — O.0.) WM BBO3a B MOPTOBYI0 0COOYI0 9KOHOMM-
YeCKyI0 30HY IOJAKLM3HBIX TOBApOB, IIOMEIEHHBIX 110, TAMOXKEHHBINI PeXXMM CBOOOTHOI
TaMOYXCHHOJI 30HBI, I HEYIUIATHI MM aKLu3a 1 (ym) meHeil. VI3 3Toro ciemyeT BBIBOJ, YTO
6aHK 003bIBAETCSA He IIPOCTO a6CTPAKTHO 3aIUIATUTD ONPefieNIeHHYI0 CYMMY J€HeT, a TO, 4TO
3Ta 005I3aHHOCTB CBsI3AaHA C HAPYIIEHIEM YCIOBIIT KOHKPETHBIX HAaIOTOBBIX 00513aTE/bCTB IO
KOHKPETHOMY (aKTy SKCIOPTHOI TOCTABKIL.

Kak Bupnm, 3ech Bo3HuKaeT 60/mee 061yl BOIIPOC O COOTHOLIEHNN TPAXKAAHCKOTO 11 Ha-
JIOTOBOTO 3aKOHOJ[aTe/IbCTBA B C/Iy4Yae MCIOIb30BaHMsA GAHKOBCKOII FapaHTUN i1l obeciede-
H VICIIOJIHEHSI HAJIOTOBBIX 00:3aTenbcTB. He mpeppelas ero B 11e/10M, MOXKHO BCe Ke I10-
IIBITATbCs OIPEfIeNIUTD IPeJie/Ibl TOTO I SPYTOro IPABOBOTO PeTy/IMpPOBaHN IPUMEHUTETbHO
K faHHOI cutyauun. [Ipencrasnsercs, uro ct. 184 n 198 HK P® B npuHuMIIe HE MOTYT CO-
Iep>KaTb HMKAKUX COflep>KaTe/IbHbIX TPeOOBaHMIT K OAaHKOBCKUM IrapaHTUAM. [JaHHbIe HOPMBI
HaxopATcA B rase HK PO, mocssieHHOI perypoBaHuio aKIIM30B, 0 6aHKOBCKOI rapaHTII
3/1eCh YIIOMMHAETCS TOJIbKO KaK O CYIIeCTBYIOLIeM MHCTUTYTe. [I03TOMY MOXKHO Clie/aTh BbI-
BOJI, 4YTO 3aKOHOJATE/Ib B JaHHOM CIIydae MMeeT B BUY KaK pa3 Ty CUTYaLuIo, B KOTOPOIH K
HaJIOTOBLIM OTHOIIEHMAM JO/KHBI IPYMEHATHCA HOPMBI IPaK/IaHCKOTO 3aKOHOJZIaTeIbCTBA B
CHITy IPAMOTO yKasaHmA 3aKkoHa (cT. 2 'K P®). Pasymeercs, mpy aToM rpasklaHCKOE 3aKOHO-
JaTeZIbCTBO He MOXKET MEHATBCA B CBOEM cofiepKaHuu. TeM He MeHee, ClefiyeT MeThb B BULLY,
YTO TaKasA HeOIaronpuATHAsA TeHAEHLMA B CYAeOHON IIPaKTUKe, BO3MOXHO, IIOTYYUT Jajlb-
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Hejllllee pasBUTHE, YTO IIPUBEMET K MOABICHNIO HOBBIX, OT/IMYAIONINXCA OT OOIEIPUHATHIX
mpaBuI GOPMUPOBAHUA COflEPHKAHN OAHKOBCKIUX TaPAHTMUIL.

[IpuBeneHHOE [Ie7I0, @ OHO He eIMHCTBEHHOE, M03BOMAET CHOPMYMNpPOBATh BHIBOJ B OT-
HOILIEHUM TapaHTHUII 0 MyOIMIHO-IPABOBBIM 0053aTeIbCTBAM, IPSMO IIPOTUBOIIOIOXKHBII
mpenbIayLeMy. B aTux 06s13aTenbcTBax Cybl HPeANOYNTAIOT TPAKTOBATh TAPAHTUIO KaK CO-
BEpPILIEHHO He3aBUCUMYIO, IIPMYEM JIO TAKOJ CTEIIeHN, YTO OHA YTPAYMBAET CBSA3b C OCHOBHBIM
06513aTe/IbCTBOM.

2. O60CHOBaHHOCTD Tpe(GOBaHINA IVIaTe>Ka B BUJIe MIICbMEHHOTO NONTBEP>K/ACHILA He-
BBINIOTTHEHN A OCHOBHOTO 00A3aTe/IbCTBA.

Kak usBectHo, B coorBeTcTBMM O CT. 374 K PD TpeboBanme Genedpunnapa 06 ymaare
[IeHeXXHOI CYMMBI 110 6AHKOBCKOIT TapaHTUY JO/DKHO OBITh IIPECTABIEHO TAPAHTY B INCh-
MEeHHOIT popMe ¢ IMPUIOKEHNeM yKa3aHHBIX B TAPAHTUU JJOKYMEHTOB. B TpeboBanuu mm B
IIPUIOXKEHNM K HeMy OeHeuIuap JO/DKEH yKa3aTb, B 4eM COCTOUT HapylLIeHMe IPYHIIIA-
JIOM OCHOBHOTO 00513aTe/IbCTBA, B 0OecIiedeHrie KOTOPOTO BbIjaHA TaPAHTUA.

B aToM cryyae BO3HMKaeT BONPOC, KaKMM 06pa3oM ClIeflyeT MOATBEPKIATh HEMCIIOHe-
HIe IPUHIIUIIATIOM IIPUHATBIX Ha ce6st 00513aTe/IbCTB U KaK 3TO HEUCIIOJTHEHUE COOTHOCUTCS
C BBIlaHHOJ TapaHTHeil. [Ipu aToM cremyer MMeTh B BUJY, YTO B p€aIbHOM SKOHOMMIYECKOM
060poTe CyIeCTBYIOT [JIMTe/IbHbIe S9KOHOMIYECKNUE CBA3Y, 0pOpMIAeMble B YIPOIICHHOM
HOPsIfIKe,  MHOTIa — U He BIIOTIHE KOPPEKTHO, YTO CO3/JAeT OIpefie/ieHHbIe IPO6IeMBbl IpelD-
SBJICHUA TpeOOBaHNA IIaTeXa. Pedub MIeT 0 TOM, YTO MeX/ly IPUHIINIIA/IOM 1 OeHeuIapoM
MOYKET CYILeCTBOBATb HECKOJIbKO JJOTOBOPOB IO OJHOTUIIHBIM TOBAapaM, a FAPaHTHUsA BblJjaHa
TOJIBKO 10 OTHOMY U3 HUX. JI60 MO>KeT 0Ka3aThCs, YTO CTOPOHBI II0 OCHOBHOMY 00s3aTeNb-
CTBY MMEHOBA/IM OTHOIIECHN KYII/Ieli-IIPOfjaKeli, a rapaHTHA IOTydeHa Ha II0CTaBKy. MOXXHO
7 IpUOETHY T K MPebABIECHNIO IIaTe)XXa II0 GAaHKOBCKOJ TapaHTHM, eCIM eCTb PacXOoXKJie-
HIA MKy HAMMEHOBaHIEM JIOTOBOPa B OCHOBHOM 00s13aTe/IbCTBe 1 B rapanTun? HexoTopoe
BpeMsI II0 9TOMY II0OBOJY B CYAeOHOIT IPaKTUKe HAOMIONAMIICh PA3NINIHbIe IO/IXOAbL.

VIHTepecHBIM B 3TOM IUIaHe ABJAETCS Cefyioliee cyfnebHoe peno. I[Tpesupuym BAC PO
B CBOEM IOCTaHOB/IeHNN OT 24 uioHA 2014 r. Ne 383/14 mocTaBU/I TOYKY B 9TOM CIIOPE, OT-
METHB, YTO IIPEfyCMOTPEHHOe OaHKOBCKOI TapaHTuell 00643aTe/IbCTBO TapaHTa mepef OeHe-
¢unmapoM He 3aBUCUT B OTHOIICHUAX MEXIY HUMM OT TOTO OCHOBHOTO 00:A3aTe/lbCTBA, B
obecrievyeHe MCIIOMHEHI KOTOPOTO OHA BBIIaHA, Ia’Ke €C/IU B TAPAHTUY COIEPXKUTCS CChIIKA
Ha 3T0 00s3aTeNbCTBO. B mpeaMeT oKasbIBaHMA 1O JeNy MO MCKy OGeHeduImapa K rapaH-
TY BXOJUT IIPOBEPKA CYAOM CoOofieHNst ucToM (beHednIMapom) IMopsifiKa mpebsBIeHNs
Tpe6GOoBaHMII 10 OAHKOBCKOJ TapaHTUY C IPUIOXKEHVeM YKa3aHHbBIX B FAPaHTUM JJOKYMEHTOB
U yKa3aHeM Ha HapylIeHe IPUHIINIIAIOM OCHOBHOTO 00s13aTe/nbcTBa. [apaHTHs cocTaBIeHa
¥ BbITaHA GAHKOM U COZIEPXKUT CChIIKY Ha €r0 OCBEJOMIEHHOCTD O 3aK/II0UEHUN 061IeCTBOM
U TIpeTIpMHIMATENeM JOTOBOPa Ha MOCTaBKY Yy/IOYHO-HOCOYHBIX U TPMKOTAKHBIX U3TE/NIL.
dakT moCcTaBKM 3TOTO TOBAapa B MEPUOJ, TIOC/Ie BbIAYM OAHKOBCKON rapaHTUY MOATBEPIK/a-
€TCs1 TOBApHBIMY HaKTaJHbIMI. JJOKa3aTe/IbCTB CYIeCTBOBAHMIA NHBIX JOTOBOPHBIX OTHOIIE-
HUI MEXJy CTOPOHAMH HE MMEETCH.

OTcyTcTBUE B TOBAPHBIX HAaK/IaJHbIX PEKBUSUTOB JOTOBOPA IIOCTABKY HE CBUJETENIbCTBY-
€T O Ha/IMYNM Pa3oBbIX IOCTABOK, IIOCKO/IBKY IO YCTIOBUAM JIOTOBOPA HAMMEHOBAHME, KO-
4eCTBO, ACCOPTUMEHT, IIEHbI, CPOKM ITOCTABKM TOBapa ONpPEJeNAITCA B 3aKase MMOKyIaTes.
3aKasbl COfiepKaT COINIACOBAHHBIE CTOPOHAMM YCIOBMA O KOIUYECTBE, aCCOPTUMEHTE, IieHe
ToBapa. IlocTaBka TOBapOB Ha OCHOBAHIM 33aKa30B MOATBEPKAAETCA MPeCTaBIeHHbBIMM TO-
BapHBIMIU HaKTafHbIMU. TakuM 06pasoM, (akT IOCTaBKM TOBApOB B paMKaxX JIOTOBOpa II0-
CTaBKU ABIAETCA JOKa3aHHDBIM.
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ITpuMeHNUTENBHO K 9TOMY €Iy apafoKCcaTbHBIM 00Pa3oM 0Ka3amoch, 4TO C yIaCTIEM Off-
HOI1 ¥ TOI Ke cTopoHbl BAC PO BbIHeC IPOTUBOIONOKHBIE pellleHNsA. B OTHOIIEeHN) OJHOTO
JIOTOBOpPAa OH OTMETH/I HEeOOXOAMMOCTD CBSI3U C KOHKPETHBIM HapyIleHUeM OIpefe/leHHbIX
YCIOBUIT TOTOBOpPa, a TIPYMEHNUTENBHO K [PYrOMY OOpaTMIICA K aHAaIM3y BCeX JOTOBOPHBIX
OTHOLIEHUIA.

TouHo TaxKe paHee 110 apyromy pery (Ne 4208/07) BAC P® yxasai, uro 6eHepunmapom
He OBUIM IIPefCTAB/IEHBl APAHTY NOKYMEHTBI, IIPELYCMOTPEHHbIE YCIOBUSMMU TAPAaHTUN 1
HeoOXOAMMbIe [/ OCYIeCTBIEHNs I/IATeXa, a UMEHHO — IOATBEpPK/IeHNIe HEeBBIIOTHEHNS
IPUHIUIIAIOM CBOUX 00513aTeNbCTB IO JJOTOBOPY CTPOMTENIBHOIO MHOApsifia. BospakeHus
UCTIIa O HAapYIIEHUM CYAaMM IIPUHIIMIA He3aBUCUMOCTI 00s3aTeNIbCTBA TapaHTa Ieper Oe-
He(MLIMAPOM OT OCHOBHOTO 00:3aTelbCTBa OBUIM OTKIOHEHBI, TIOCKOIBKY CYHbI, ICXOMA U3
6YKBa/JIbHOTO TOJIKOBAHNS YCTIOBMII GAaHKOBCKOI TapaHTUM, IIPUIUIA K BBIBOAY 06 06s13aH-
HocTu GeHedunmapa He IPOCTO COCIATHCS HA HEMCIIOMTHEHIE TPUHIIUIIATIOM 00513aTe/IbCTB [0
[IOTOBOPY CTPOUTEIBHOTO MOAPANA, A IPEACTABUTD LOKA3aTe/IbCTBA HAPYIIEHNUS TIOC/IEIHIM
OCHOBHOTO 00513aTeNbCTBA, B 06eciedeHrie KOTOPOro OHa OblTa BbIaHa.

Ecnu nomneITaThes OLIGHUTb Pa3HOYTEHMA CYOB B OTHOIIEHNUM TOTO, HA YTO HEOOXOIUMO
COCTIaThCA TP NPebABICHNN TPeOOBaHMA ITaTeXXa K FapaHTy, TO HY)XHO 06paTUTh BHUMA-
HII€, YTO CY/bl OYeHb YACTO MPUAIOT CYI[eCTBEHHOE 3HAYeHe He (POPMaIbHBIM, @ COflepKa-
Te/IBHBIM 00CTOSATENbCTBAM. TaK, B IEPBOM IIPMBEEHHOM Jie/le CYbl OTMETHUIN, YTO IIPABO-
OTHOLIEHNSI CTOPOH 6bUIM 0(POPMIEHBI TOBAPHBIMM HAK/IAJHBIMI, KOTOPBIMIL, Ka3a10Ch ObI,
HOATBEP>KAAIOCH 3aK/TIOUeHIe Pa3OBBIX C/IE/IOK, 4 He IOTOBOPa IIOCTABKM, Ha KOTOPBIIT CChLIA-
nach rapanTys. Ho mpu aToM cy/bl 06HapY>KUIIN, YTO MHBIX JOTOBOPHBIX OTHOLICHMIT MEXTY
CTOPOHaMM OCHOBHOT'O 0653aTe/IbCTBa He 6b110. [I03TOMY OHM C/ienay BIIOTHE JOITyCTUMBIII
BBIBOJI, YTO BBIIAaHHAsI TapaHTHsI 0becIiednBaga MMEHHO 9T 00s13aTenbcTBa. XOTs, YIUTHI-
Bast pOPMa/IbHBII XapaKTep TapaHTUN, TAKON BbIBOJ BBIT/IUT HECKOTIBKO MCKYCCTBEHHBIM.
Boree Toro, nmpepcTaBsieTCs], YTO OH OCTaB/IsAeT 6e3 OTBeTa BOIPOC O TOM, YTO MEIIaeT CTO-
POHaM MPKMBECTH CBOU [JOTOBOPHBIE 00s13aTe/IbCTBA B T€ POPMBI, KOTOpbIe TPEOYIOTCS B JaH-
HOM ciyd4ae. JlyMaeTcs, YTo HOCTaTOYHO (pOpMabHbI XapaKTep rapaHTUY PUSBAH JUCIIN-
IUTMHMPOBATb SKOHOMMYECKNUIT 060pOT, IPUAATb €My OIPefe/IeHHYI0 YeTKOCTb U CTPOrOCTb.
OTCTyIUIEHNSI OT 9TOTO IIPAaBMJIA CBUETENIBCTBYIOT O Pa3MBIBAHNUY KOHCTPYKIVM, IIPABOBOIL
HErpaMOTHOCTH YYaCTHUKOB 000POTA, YTO BPSIJ| I MO>KHO IIPUBETCTBOBATH.

3. Omnpenenenne cy0ObeKTHOIO COCTaBa TpeboBaHMA IUIaTeXka. B janHOM ciyuae mpep-
[I0/1aTaeTCsl, YTO HeOOXOAMMO [IPOBEPUTD, 0bmasaet mu 6eHeuIap COOTBETCTBYIOLINM CTa-
TYCOM B FapaHTUITHOM 0053aTeNbCTBe.

3.1. 3gech B HepBYIO0 O4Yepelb BO3HMKAET BOIIPOC O TOM, KTO YIIOTHOMOYEH IIPeIbIBUTD
Tpe6oBaHMe. B MeXXIyHapOIHOI ITPAaKTIKe MPU3HAETCsI 000CHOBAHHBIM, KOT/ja GaHK-rapaHT
OTKa3bIBaeT B IJIaTeXe, eCy TpeboBaHme UCXOAUT He oT beHedunmapa. [Tpy aToM K ompefe-
JIEHUIO CTaTyCa MPUHATO HOAXOAUTH CTPOro gopmanbHo. Tak, TpeboBaHNMe OBIIO MPUSHAHO
HeHaJIeXXallyM, TOCKOIbKY OHO OBITIO MPeNbsIBTIEHO He GeHepnImapom, a ero areHToM, KO-
TOPBIIT He 6bIT 0003HAYeH Kak areHT OeHeduunapa'. B 1o xxe BpeMs TpeboBaHue apOUTpaK-
HOTO YIPaB/IAIIIEro IPU3HAETCA HaIesKammm',

Tak ke ITOCTYMAOT POCCUMIICKME CYABl. B KadecTBe mpyMepa MOXXHO COCIATbCS Ha YoKe
ynomsanyroe feno ®AC MO. Ilpaspa, 3mech Cyn BecbMa IIMPOKO CHPOPMYIMPOBAT IpeAMeT
[OKa3bIBaHMsI, BKIIOUUB B HEro Clepymomye (akTudeckue 0OCTOATENBCTBA: KAKOBBL ObUIN

1 OLG Munchen. 23 June 1999. WM 1999. P. 2456.
' Rb Amsterdam. 31 March 1988. KG 1988, 179.
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YCIOBUsI BBITAHHBIX GAHKOBCKMX FAPAHTUIT, HA KAKOI CPOK OHM OBLIN BBIJAHBI, KOIZA OBUIN
3as1BJIEHBI TPeOOBAHMS, KeM ObUIV IOAIICAHBI TPeOOBAHS O BBIIIATE TAPAHTUIL I UX COZEP-
JKaHMe, KaKye JOKYMEHTHI ObIIN [IPefCTAaBIeHbl B IOATBEP)KeHIe IOTHOMOYNIT /INLIA, [TOf-
HIJICaBIIETO TPeOOBaHNUA.

Cyz BIOTHE CITpaBe/IBO OTMETHJI, YTO U3 IIONMY4YE€HHBIX JOKYMEHTOB y TapaHTa He JOJDK-
HO OBUIO BOSHMKHYTb COMHEHWIT B IOJIMHHOCTY TPeOOBaHWIT BBIIUIAT 110 OAHKOBCKMM ra-
paHTUAM. B 9TOM I/TaHe cefyeT MMeThb B BUALY, B COOTBeTCTBMM C II. 1 ¢T. 16 'K PO mpusHats
TpebOBaHMe O BBIIIIATE [I0 TAPAHTI COBEPLIEHHBIM B MICbMEHHOIT (hOpMe BO3MOXKHO TOTTBKO
B TOM C/Tyd4ae, KOTrfia TpeboBaHue MOAIICAHO MO0 MUI[OM, OT KOTOPOTO OHO MCXORUT, 160
TO/DKHBIM 00pasoM YIIOTHOMOYEHHBIM MM JIUIIOM. A, KaK M3BeCTHO, cormacHo cT. 53 'K P®
IOpUMYeCcKOe U0 IpuobpeTaeT TpaXJaHCKIe IIpaBa Y IPUHMMAeT Ha ce0s rpaXkjaHCKue
0053aHHOCTH Yepe3 CBOJ OPraHbl, JEICTBYIOIINE B COOTBETCTBIUY C 3aKOHOM, MHBIMI IIPaBO-
BBIMM aKTaMI ¥ YIPEOUTETbHBIMY JOKYMEHTAMI.

ITo ganHOMY Hemy TpebGoBaHNUe ObIIO IOANNCAHO BPEeMEHHO UCIOIHSIOMNM 00513aHHOCTH
PYKOBORMTENS LIeHTPA, KOTOPbIe ObIIN Ha HETO BO3/IOXKEHBI OCBOOOXKIEHHBIM OT [JOIDKHOCTHI
pykoBoputeneM. Ha MOMeHT IpebsiB/IeHNs TPeOOBAHMS PYKOBOAUTEIEM [IeHTpa ObIT Ha3Ha-
4eH Apyroit yemobek. OHAKO pe3ynbTaThl OLEHKM 3TUX [JOKa3aTe/lIbCTB B PelIeHNM He IpU-
BEJICHBI, B CBSA3Y C 4eM YTBEpXK/IeHMe CyAa, uTo TpeboBanmsa ot umenu I'Y «VII OKCHOH» o
BBIIIIaTe GAHKOBCKIMX FapAHTHUIT GBIV IOANMCAHDI YIIOTHOMOYEHHBIM JINIIOM BBILIECTOSIIII
CY/l He IpU3HaJl yCTAHOBJIEHHBIM M COOTBETCTBYIOIIMM MMEIOLIVMCA B Jie/le JOKa3aTeTbCTBAM.

3.2. BropbiM HampaB/ieHMeM MCCIEOBAHMS CTATYCHBIX XapaKTePUCTHK sAB/AETC 0OpM-
JIeHVe IIOTHOMOYMIL [10 TpeOOBaHNMIo I1aTexa. V 3ech BayKHeNIINM 00CTOSTeTbCTBOM SIBJIA-
eTCs MOAMNUCDH Ha TPeOOBAHMY, KOTOPas MOXeT OBbITh IlepefiaHa 110 Tenedakcy, HO OTCYTCTBUE
VMIMEHN JIUIIA, IPeNbsBISIONIEro TpeboBaHMe, lefaeT TpeOoBaHme HeleICTBUTEbHBIM 2.

Poccuiickast cymeOHas IIpakTIKa TakKe 0OpaljaeT BHUMAHME Ha IIOTHOMOYS JINIIA, IPEeIb-
SIBUBIIIETO COOTBETCTBYIOLlee TpeGOBaHMe IJIaTeXka 10 OAHKOBCKOI rapaHTuu. Tak, O Aemy
Ne A40-49675/07-29-418 ®AC MO B cBoeMm noctaHoBienun ot 12 mast 2008 . Ne KI-A40/3171-
08 crenMaabHO OTMETHII, UTO UCCTIENOBAB 1 OLIEHNUB JJOKa3aTeIbCTBA B X COBOKYITHOCTH, CY/
Cie/asl MPaBUIbHBIN BBIBOJ, YTO JIMILO, IOAIICaBlIee TpeOoBaHue, MIMEIO Ha 3TO COOTBET-
CTByMOIME ITOTHOMOYMA. [Tpy 3TOM JOKYMEHTBI, TOATBEP>KAAOIINE TIOTHOMOYMA 9TOTO JINIIA,
OTBETYMKOM OBL/IN IOTYYEHBI.

3.3. Jlanee, HEOOXOAMMO YUIMUTHIBATD, YTO B IIpOLEcCe CyLeOHOr0 pacCMOTpEHMs [ena o
IUIaTe)Xe 110 TapaHTUM MIPUMEHUTETIBHO K CYOBEKTHOMY COCTAaBY B POCCUIICKOI U MEXIyHa-
POZHOI MpaKTMKe pacCMaTPUBAIOTCS IPOOIeMbl HAMTUYNMA MPABOCHOCOOHOCTI NI, BbI-
maBiero rapanTuio. Ho 3zech, mpexxzie Bcero, ciegyer oOpaTuTh BHMMaHMe Ha TEPMUHOIO-
rudeckye mpo6aembl. COITTACHO POCCUIICKOMY IIpaBy HOHATME TapaHTUY WM OaHKOBCKOI
FapaHTHUM COOTHOCKMO CO CIIELMAIbHBIMI CYOBEKTAMIL, U II03TOMY IIPO6/IEM IIPABOCIIOCO6-
HOCTU He BO3HIUKaeT. [Ipeqmonaraercsa BHeCeHNe ISMEHEHNII B 9TOI YaCTH, HO JJaHHAsI KOH-
CTPYKIIMA MOKA CYIIeCTBYET TONbKO KaK IIPOEKT, II03TOMY €€ MOYKHO BCEMEPHOE ITPUBETCTBO-
BaTb, HO TOBOPUTH 00 M3MEHEHMN CYOBEKTHOTO COCTaBa Ha CTOPOHE rapaHTa MOXXKHO OymeT
TOJIbKO ITOCTIe BCTYTIZIEHN COOTBETCTBYIOIEI HOPMBI B JIeJICTBIE.

[To MeXXyHapOLHBIM IpaBMIAM FAPAHTUIO MOXKET BBIIATh JII000e NMNI0, KOTopoe 0b/a-
JaeT Hajlexaell nmpasocrnocobnoctrio (legal capacity). K rapanTisam koMMepueckux 10opn-
AMYECKVX JINI B MEXKIYHAPOFHOM 000pOTe C/IefyeT B IUIaHe IIPABOCIIOCOOHOCTIL IIPUMEHSTD
poccuiicKie HOpMbI O TIOPYIMTENbCTBE. B 9TOM acrekTe MCCIefOBaHNIO TIOA/IEXKAT IPO6IeMbI

2 BGH. 24. 11.1998. WM. 1999. P. 72.
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CHeIKOCIIOCOOHOCTI Y XapaKTepa caMoll CLIe/IKI, IPOBEPKI ee II0 KPUTepyAM KPYIIHO Cle-
KM, CJIETIKY C 3a/[HTEPeCOBAaHHOCTDIO, 3aBUCYMOCTH U TIP.

3.4. IIpobnemsbl Taxke BOSHMKAIOT TOTMA, KOT[A B IpOLecCe TeYeHNUs CPOKa HeNCTBUS
rapaHTUM cTaryc GeHeduIapa MOMeHANCA. VIHTepeCHbBIM B 9TOM IUIaHE SIBILAETCA JEN0
Ne KT-A40/10089-06, mo koropomy ®PAC MO BbIHEC TOCTAHOB/IEHME O IPEKPAIeHNI IIPOU3-
BopcTBA. IpaxkpanuH I1. 0 TOroBOpPy CTPONUTENTLHOTO TOAPsA/iA BHICTYIIAT B KauecTBe 3aKa3-
unka u 6eHeduimapa — 1o 6AaHKOBCKOII rapaHTHUI, KOTOpast OblTa BbIZAHA [/IsI 00ecIedeH st
UCHOMHeHns 06s13aHHOCTelt mopsiaumKa. Ha MoMeHT obpatenus B cyp rpaxxganus I1. sape-
TUCTPUPOBANICS KaK MHAMBUAYA/IbHBII IPEAIPUHIMATENb I B CUTY 9TOTO 0OPATIICS C Tpe-
6oBaHMeM B apOUTpaxHbI cyfl. CyJ| KacCallIOHHOI MHCTaHIM YCTaHOBMUIL, YTO TpebOBaHUe
I1. xak ¢usnueckoro nuia k OO0 Kb «/Inamonn-bank» mo 6aHKOBCKOII rapaHTUY He IOK-
JIeXaT PacCMOTPEHMIO B apOUTPaKXHOM cype. [lepBast 1 ane/ALMOHHas MHCTAHIMM IPUHSIN
cyne6HbIe akTHI 06 oTKase I1. B 11CKe 110 3TOMY OCHOBAaHMIO, XOTA B cuay I 1 4. 1 cT. 150 ATIK
P® pgerno B wactu Tpebosaumii I1. momexano npekpaiienuio. [Tocmenyommas perucrpanus B
[laHHOM C/Ty4ae NMpU3HaHA He MMEIOIeil OPUNIecKOro 3HAYeHNs [/ CyOBEKTHOTO COCTaBa
IIPaBOOTHOLIEHNIA 110 TAPAHTUM.

4. Cnepnyromiert mpo61eMolt IpefbABIeHN TPeOOBAHNUA O IIaTeXe ABIAETCA COOMoeHNe
NOpAJKa NpeNbABICHNA TPeGOBaHIA IUIATEXa.

4.1. ITpexxzie BCero Hy>KHO OIPENIe/INThCA C MECTOM NpeFbABIEeHNA IUIaTexKa. [1o obie-
My IIpaBuIy TpebOBaHNMe IJIATEXA JO/DKHO OBITH IPENbsIBIEHO KOHKPETHO B TOT O0pUC MIn
¢uman, KOTOpbIit BbIAAT TAPAHTUIO, eC/IM CAMOIl TapaHTIell He OTOBOPEHO uHoe. B crydae
HecoOTIofieHNs JTaHHOTO TPebOBaHNUsA BO3MOXXHO 0CBOOOXK/IeHNe OT IIaTexa. VIcKmodeHreM
I10 JaHHOMY KPUTEPUIO ABJIAETCA TOIBKO CUTYalusA, KOTZja CTOPOHA He C/lefla/ia COOTBETCTBY-
IOLIYIO CCBUIKY B cyfe6HOM nponecce'. [To faHHOMY ey rapaHTHs Oblla BbIZaHa puInanoM
¢pannysckoro 6anka B OMaHe, Ifie OCYI[eCTB/ISUICS CTPOUTENBHBIN IIPOeKT. beHedunap,
¢paHIy3cKast KOMIIAHsI, aipecoBaja TpeboBaHIe IIaTeXxa B OCHOBHOI o¢uc Bo PpaHunu,
U, TIOCKO/IBKY B Tpoljecce OaHK-TapaHT He 3asBWI TPeOOBaHMs O HafIeXalleM MecTe, CYJ
06513a71 6aHK BBIIIATUTD COOTBETCTBYIOIYIO CYMMY.

MoxxHO IperbsABUTD TpeboBaHMe IIaTeXa B TI00071 Gpunan MecTa HaXOXeHMs OeHedu-
I[uapa, HO He JUIA IUIATeXXa, a I/l HaIpaBleHuA 0aHKy-9MUTEHTY C y4eTOM cpokoB. Ecim no
BuHe (uInaga CpoK LA IIaTexxa OymeT IpoIyleH, Gpuman OyfeT OTBe4aTb 3a MIPUYIHEH-
HbIe YObITKIL.

4.2. Jlna monydeHns IUIaTe>Xa CYILeCTBEHHOEe 3HadyeHMe uMeeT ¢opMa IpeXbABICHIA
tpe6oBanmsa. 'K PO u MexayHaponHble HOpMBL Tpe6yIOT mucbMeHHOI dopMmel. IIpencras-
JIAETCS, YTO B STOM CTy4ae JIeiiCTBYeT oblljee MpaBWIO O MUCbMeHHOI dopme. B xauecTBe
IVICbMEHHBIX JJOKYMEHTOB MOTYT PacCMaTpuBaTbcs MoOble GOPMBL, B TOM YIC/Ie C VCIIOND-
3oBaHueM tenexca, SWIFT u np., mosBoAoLIe yCTaHOBUTD TOXAECTBO IPebABUTEA TI/Ia-
Texxa. Vcrmonb3oBaHme 57EKTPOHHOM MOYTHI JONYCKAETCA B Cy4ae HalIM4usA 3/1€KTPOHHON
1UQppPOBOIL TOAINCH.

K ToMy >xe B 3TOM CMBbIC/Ie MOYKHO COCTIaThCs IOTIO/THUTE/IbHO Ha PasbACHEHME, COfepIKa-
meecs B noctaHosrenny [Inenyma BAC PO ot 23 mapra 2012 1. Ne 14 «O6 OTHEeIbHBIX BOIIPO-
cax IPaKTUKY paspelleHus CIIOPOB, CBA3AHHBIX C OCIApMBaHNeM OaHKOBCKUX TapaHTUII».
371ech jake B OTHOIICHUY IIVICbMEHHOJ (OPMBI TapaHTUY COEPXKUTCS yKazaHue, uto 'K PO
He 3aIlpellaeT COBepIIeHNA OFHOCTOPOHHEN CHIe/IKM ITyTeM HallpaB/IeHM: O/DKHUKOM Kpe-
LUTOPY 110 0053aTeIbCTBY, BOSHUKAIOLIEMY U3 OJHOCTOPOHHEI CHEIKY, COOTBETCTBYIOLIETO

13 Paris. 29 January 1981. D. 1981 . P. 336.
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TOKYMEHTa IOCPEeICTBOM II0YTOBO, TeerpadHOIL, Te/IeTAlIITHO, Tere OHHOIL, 3JIeKTPOHHOI
UM VIHOM CBA3Y, TI03BOJIAIOIIEl JOCTOBEPHO YCTAaHOBUTD, YTO JOKYMEHT MICXOAUT OT /MILIA,
COBEpIINBIIETO OFHOCTOPOHHIOW chenky. CraenoarenpHo, Tpedosanns 'K PO o mucbmen-
HOJT (hopMe GAHKOBCKOI rapaHTUM CUUTAIOTCSA COOMIONEHHBIMM, K IPUMePY, KOT/ja TapaHT
BbIlaHA B (OpPMe 3/eKTPOHHOTO COOOILIEHMsA C MCIOMb30BAHNUEM TeTeKOMMYHMKAIVIOHHO
cuctembl SWIFT (CBU®DT).

4.3. CToNIb )Ke BaXHBIM fABJIAETCA BOIIPOC O CPOKAX NpeNbABIeHNA TpeOOBaHNA O IJIa-
Te)Ke, KOTOpbIe JO/DKHBI ObITh ONpefeIeHHbIMI, KaK M CPOKMU efiCTBIA rapaHTUN. Boimre
yXKe IIUTa pedb O COOTHOLICHNN CPOKOB TapaHTHUM JM OCHOBHOTO 00s3aTenbcTBa. B anHOM
c/Iydae Hy)KHO MMeTb B BUJTY COOTHOIIEHNE CPOKOB HeJICTBYA FapaHTHUU 1 CPOKOB 3aAB/ICHNUA
TpeboBanma. O6parumMcs K cygebHomy peny. PAC MO B cBoeM pertennn oT 18 mionst 2006 T.
1o ey Ne KI'-A40/6456-06 0TMeTIIL, YTO COIVIACHO II. 3 GAaHKOBCKOJI rapaHTUU TpeboBaHye
Oeneduriapa ¢ IPUIOKEHNEM JOKYMEHTOB, HOATBEP>KAAIOIIVX HENCIIOTHEHE 00513aTe/IbCTB
IIPUHIUIIAIOM, JO/DKHO ObUIO OBITD IIPEACTABIEHO TAPAHTY B TedeHMe 15 JHeil ¢ MOMEHTA I10-
CTaBKM NMPOAYKILMY IIPUHIMIATY, HO He mo3fHee 20.01.2003. Copepsxkanue 1. 3 6aHKOBCKOII
TapaHTUMU CBUJETENbCTBYET O HAJIMYMM IBYX CPOKOB, OfIVIH 113 KOTOPBIX OIpefieieH KaleHap-
HOJI JaTOj1, a BTOPOJ — MCTeYeHMeM Mepyofia BpeMeH U yKa3aHyeM Ha coOpITiie — 15 fHeit
C MOMEHTA ITOCTaBKM IPOAYKIMI IPUHIVIIATY. B TO ke BpeMsA B COOTBETCTBMM C 4. 2 CT. 374
'K PO rpe6oBanme beHedummapa To/HKHO ObIT IPEACTABIEHO TAPAHTY 40 OKOHYAHIISI OIIpe-
IeZIeHHOTO B TapaHTUY CPOKa, Ha KOTOPBLII OHA BBITAHA.

ITpu 9TOM CYA OTMETWII, YTO COAepKaleecsi B GaHKOBCKOI TapaHTNUM YKasaHUe Ha CPOK
B TeueHNe 15 JHell ¢ MOMEHTA ITOCTaBKM IPOAYKIMM He MOXKeT ObITh PaclieHEeHO B KauecTBe
YCTIOBUSA O CPOKe JeMICTBUA TapaHTUY, IIOCKONIbKY B JAHHOM C/Tydae 9TOT CPOK B HapyIleHue
cT. 190 'K PO o6ycnoBien coObITIeM, He OTBEYaIONIIM NIpU3HaKy HeusbexxHocTn. [TocraBka
MIPOAYKIVY IPYHINIIATY MOIJIA ¥ He HACTYIUTD, HAIIPUMED, B CTydae HEBBIIIOTHEHM s JOTO-
BOPHBIX 00513aTe/IbCTB CO CTOPOHBI UCTIA (beHeduIMapa) Win HacTyIIeHus popc-MaXKOPHBIX
06cTosTenbCTB. IT0CKOIbKY CPOK 00YC/IOB/IEH COOBITIEM, OTHOCUTETBHO KOTOPOT'O HEM3BECT-
HO, HACTYIIUT OHO WJIV HET, TO 9TO COOBITIE He MOXET OIPee/ATb CPOK JeNCTBYA TapaHTUIL.

TpeboBanme 06 onpeneneHHOCTI CPOKa COTEPXKIUTCA U APYroM CyAeOHoM ferne'. B aToM cry-
Jae 0Ka3asioCh, YTO CPOK IapaHTUM OIPEME/IsA/NCA B 3aBUCMMOCTI OT HACTYIUIEHMS CPOKA BO3-
BpaTa aBaHCa, a aBaHC JIOJDKeH OBITh BO3BpAIlleH IIPY PACTOP)KEHNH JOTOBOPA CTPOUTENTHHOTO
HOAPsAZIA, JOTOBOP 3aK/II0UEH Ha CPOK /{0 IOTHOTO (paKTUIECKOTO UCIIONHEH st paboT. B utore,
IIOCKOJIbKY OIIPefieNIUTh CPOK OBIIO HEBO3MOXKHO, TAPaHTIsI IIPM3HAHA HeJlelICTBUTENbHOIL.

5. OTKa3 B IIaTexKe ¥ ero0 060CHOBaHMe.

[IpuMeHNUTENbHO K OTKa3y B IUIaTeXXe HEOOXOAMMO ellle pa3 IpOaHa/MTN3NPOBATh Ha3HA-
YeHMe M CYLHOCTb OQaHKOBCKOJI rapaHTIM B AMHaMuKe. HarmoMHMM, 4TO 6aHKOBCKas rapaH-
TV €f}Ba JIU He eAMHCTBEHHBII TOCTATOYHO aOCTPAKTHBII CIIOCOO 00eCIeYeH s NCIIOTHEHMS
o6s3arenbcTB. Ecy 06paTuThest K MEX/AYHAPORHON HPAKTUKE, TO MOXXHO 3aMETUTDb, UTO
UCIO/Ib30BaHNe OAHKOBCKMX TAPAHTUII B 9KOHOMIYECKOM 000pOTe CO3/a/I0 3HAYUTETBHOE
KO/IMYECTBO NOIOMHNUTENbHBIX (GOPM U BUIOB TapaHTUITHBIX 00513aTeNbCTB (KOHTPrapaHTHIL,
CymeprapaHTUy, KOHCOPLIMAIbHble TapaHTHUM, TeH/IepHbIe TapaHTuu U 1p.). Takoe pasBuTye
MHCTUTYTa 6AaHKOBCKOJI TrapaHTUY II03BOJIsIeT C(OPMY/IMPOBATD BBIBOJ, YTO OHA, CKOpee BCe-
ro, CTAHOBUTCS Bce OoJlee HE3aBICHMOIL OT OCHOBHOTO 00s3aTe/ibcTBa. boee TOro, MO>XHO
IIPeAIIONOXNTh, YTO GAHKOBCKME TAPAHTUN CTAHOBATCS (DMHAHCOBBIM MHCTPYMEHTOM, CO-
XPaHSIOUMM CBOIO rapaHTuitHyo ¢pyHkumio. [Tpu sTom ¢uHaHCOBast CTOPOHA MOTyYaeT pas-

'* Cm.: mocranosnenne PAC MO 30 suBaps 2006 r., gemo Ne KI'-A40/13880-05 // CIIC «KoncynbrautIImocy.
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BUTHME TPY YCTOBUY aOCOMIOTH3AIMN TI/TaTeXKa Mo TapaHTyu. VIHbBIMU crioBamy, pUHAHCOBOE
cofiep)KaHMe TapaHTUM 3aBMCUT OT TOTO, HACKO/IBKO 0053aTeNIbCTBO IUIATE)XXA 110 TapaHTIN
06peMeHeHO TOKYMEHTaTbHBIMU HOATBEP>KICHUAMIL.

[TocMOTpMM ¢ 9TUX MO3UIMIT Ha IPAKTUKY peannsaryy 6aHKOBCKMX apaHTHUII B HalIel
cTpaHe. VI3BecTHO, 4TO B cOOTBeTCTBMU €O CT. 376 I'K PO rapanTt otkaspiBaeT 6eHedunmapy
B Y/IOB/IETBOPEHNN €r0 TpeOOBaHMA, eC/IM 9TO TpeboBaHNe MO0 MPUIOKEHHbIE K HEMY JI0-
KYMEHTBI He COOTBETCTBYIOT YCIOBMAM IapaHTUM MO0 IMpefCTaB/IeHbl FAPAHTY IO OKOHYA-
HUM OIIpefieJICHHOTO B FapaHTIM CpoKa. I1puBenenHas popMyInpoBKa NO3BOJLAET BBIICTINTD
dbopmanbHOe (HapylIeHNe CPOKa) U Cofep)KaTenbHOe (HECOOTBETCTBIE IPEACTABIEHHBIX JI0-
KyMEHTOB) OCHOBAaHM: Ji/IA OTKasa B rapaHTui. Ilo moBofy cpoka HpeicTaBieHus Tpebosa-
HVA ¥ CPOKA BBIJAHHOJ TapaHTNM pedb IIJIa BBIIIE, CTIEOBATENbHO, 0OPAaTUMCS K aHAIN3Y
COJiep>KaTeTbHOTO OCHOBAHMSA [ OTKa3a B IIJIATEXe.

CcplIka Ha HeOOXOMIMOCTb IPOBEPKM IIPEACTABICHHBIX JOKYMEHTOB BBI3BIBAET COIO-
CTaBJIeHMe TapaHTUY C JOKYMeHTapHBIM aKKPeJUTUBOM, I, CJIelOBATe/IbHO, BOIIPOC O TOM, He
COMDKAIOTCS /1 GaHKOBCKME FapaHTUM C YKa3aHHBIM MHCTPYMEHTOM IUIaTeXa I He Ipuoob-
peTaloT I OHM Bce 6orblie IIaTexHylo yHKumio. IIpecrapnseTcs, 4To OTBET Ha JaHHBII
BOIIPOC IPVMEHNUTENIbHO K Hallleil CTpaHe NO/KEH ObITh IONIoXUTenbHbIM. CBoeobpasHas
«JOKYMEHTapHOCTb» 6aHKOBCKOJI TapaHTUYU B POCCUIICKOI IIPaBOBOII IV ICTBUTENLHOCTH CTie-
IyeT U3 CIefyIOLIMX 00CTOATENbCTB.

I[TepBoe. B cyne6HOI IpaKTHKe BIIOJIHE OTYETINBO IPOCIEKNBAETCS HEOOXOANMOCTD IIOf-
poOHOTro aHanMM3a MPeCTaBICHHBIX JOKYMEHTOB, IIPEeX/ie BCEro, Ha IPEeMeT HeBBIIIOTHEHNS
006s13aTe/bCTBA IIPUHIINMIIATIOM, YTO B 3HAUNTENbHOII CTeNIeHM BIIOHe MoHATHO. Ho mpu aToM
BO3HMKAET BOIIPOC O IIpefie/Iax TAKOTo aHa/In3a.

Bropoe. YacTo cyzbI cChIaoTCA Ha HeOOXOMMOCTD aHa/I3a BCETo NTaKeTa JJOKYMEHTOB 110
ocHoBHOMY 06:13aTenbcTBY. Tak, PAC JIBO B cBOeM mocTaHOBNIEeHNN OT 28 HOAOPA 2006 rofa
1o ey Ne ©03-A04/06-1/4134 oT™MeTw1, 4TO IpebABMUB TpeboBaHMe 00 yIUIaTe II0 GaHKOB-
CKoit rapaHTuy, 6eHeduimap B Hapyienue cT. 374 TK PO npepcraBun 6aHKy TOKYMEHTDI,
KOTOpble He COOTBETCTBOBAMM TPeOOBaHMAM OAaHKOBCKOJ TapaHTHUM, a IMEHHO, TOBapHbIe
HaKJIaHble ¥ cueTa-(GaKTypHl, He cofiepKalliue CChIIOK Ha AMCTPUOBIOTOPCKOE COITIAIeHe,
KOTOpO€ yKa3aHO B 6aHKOBCKOI rapanTuy. Kak BUANM, CyJ aHaMM3MpPOBas He TOBKO COofiep-
JKaHNe MICbMEHHOTO TPebOBaHMs O IUTATEXe, HO ¥ PACCMATPUBAJI MHBIE JOKYMEHTHI OCHO-
BAHHOTO 00s13aTe/IbCcTBA. UTO BBI3BIBAET, HA HAII B3I/, 000CHOBAHHBIE BO3PAKEHUSL.

ITo moBoOAY MpefCTaB/sIeMbIX JOKYMEHTOB YaCTO BO3HMKAET BOIIPOC, B KaKOM oObeMe I
KaKViM 06pa3soM 1X HeoOXO/MMO aHa/N3UPOBaTh. B cyneOHOI IpakTiKe HaMeTIUIACh TeHIEH-
VISl aHA/N3a B COOTBETCTBUM C TPEOOBAHUAMY O TOKYMEHTAPHBIX aKKPeANTIBAX, YTO Ipefi-
CTaB/AeTCA HeOOOCHOBAaHHBIM. B mpuHIMIIE, OUeBMIHO, CIeayeT cPOpMyIMpoBaTh OO
TE3UC, YTO B TeX CIy4YadxX, KOIfa IPaBO CO3JaeT HECKONbKO KOHCTPYKIMIl C OTAMYMAMU UX
LPYT OT ApyTa, TI000€e CTpeM/IeHNE X COBMECTIUTD He COOTBETCTBYET Lie/IsAM 1 3a/IadaM [IPaBO-
BOTO PeryIMpoBaHIsl, IPUHIIUITY IPABOBOTO Pa3HOOOPassL.

C 3Tux mo3uuui caefyeT KpUTUIECKM OLIeHMBATh Te Cay4Yal, KOIa CYAbl MIN CaMy XO-
3AICTBYIOIVE CYOBEKTHI IIPEAyCMaTPUBAIOT PACCMOTPEHME JOKYMEHTOB B COOTBETCTBUM C
YHUUIVIPOBaHHBIMM IPABIUIAMIM VM OOBIYasAMY JI JOKYMEHTAapHBIX akkpenutusos”. IIpen-
CTaBJIAETCA, 9TO TaKas MOIMEeHa 00eIHAET IPABOBYIO AeJICTBUTETBHOCTD.

AHaJIOTMYHYIO TEHJEHLNIO B MEeKLYHapOFHOM 060poTte otMedaeT A.A. Bunrnesknit. On
obpallaeT «BHUMaHNe Ha CXOJCTBO aKKpeauTuBa (B CHIIY €r0 aBTOHOMHOI MPUPOZAbI) He

5 Cm.: mocranosnerne ®PAC MO ot 29 mast 2006 r., gemo Ne KI'-A40/4145-06 // CIIC «KoncynsranTIImocy.
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TOJIKO C BEKCe/eM, HO ¥ ¢ OaHKOBCKOII rapaHTueit. IJokasaTelbHO, 4TO B MEXAYHAPOTHBIX
CIIOpax 10 AaKKPEAUTUBAM BBIHOCSITCS PElLIeHNsT Ha OCHOBE IIPellefleHTOB I CYAeOHbIX pellie-
HMIA, BOSHUKIINX PV PACCMOTPEHUY CIIOPOB 110 6AaHKOBCKVMM IapaHTHUsIM, M HA060poT»*C.

B saBepuIeHMe aHaIM3a COBPEeMEHHBIX TeHCHIINIT MICTIO/Ib30BAHMA FAPAHTIIL B 9KOHOMM-
4eckoM 060poTe CIefyeT YIOMAHYTD, YTO CYleOHbIMY PElIeHMAMY B OTHOIIEHUM TapaHTMIA,
KaK U JI060ro MHOTO IUIaTeXka, MOXKeT MpUMeHAThcs 3ampeT. Pemennem ®AC MO ot 17
mapta 2009 r. o geny Ne KT-A40/1400-09 o Tpe6oBaumio ucTia ObII BBEJEH TAKOI 3aIIpeT
B KauyecTBe Mepbl 110 obecriedeHmio ucka o geny. ITo ganHomy geny OOO «Kopec VMuBecT»
obparuIach B apOUTPaXKHBII CyJ| C MICKOM K AKIIMOHEpHOMY KoMMepueckomy CheperaTenb-
HoMy 6aHKyY Poccuiickoit @efeparyn o mpusHaHUM HefleliCTBUTENbHOI YaCTU CHeNKM — GaH-
KOBCKOJI FapaHTH} B OTHOIIEHWM IIePEYHs TOKYMEHTOB, KOTOPBIe JO/KHBI OBITh MPHUI0KEHBI
K TpeboBaHuIo 6eHeduimapa.
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Abstract

Demand of payment and the payment under bank guarantees is an integral part of legal relations re-
lated to securing obligations in Russia and under international practice. It is emphasized that the call on
payment occurs very seldom, but the possibility to obtain payment has an essential impact on security
function. The analysis of judicial practice as to securing obligations in Russia and abroad shows differ-
ent trends and represents a variety of elements determining the possibility of payment. The possibility of
payment is determined by the actions of beneficiary who should prepare the documents properly for the
payment. The payer on its behalf analyzes their content and studies the balance the secured and prin-
cipal obligation. This is one of the key questions determining the performance of payment under bank
guarantee. On the basis of Russian judicial practice, the author concluded that two opposite trends are
emerging. In private law obligations, bank guarantees get more independent from secured obligation.
Some courts even consider that bank guarantees secure a certain type of principal’s obligation, in
particular customs payments for a certain period independent of any specific agreement. In private law,
judicial practice is opposite, i.e. judges require a strict correlation between guarantee obligations and
secured legal arrangement. In any case, the possibility to pay is determined by a correct reference to
the secured obligation. Afterwards, the paper examines relevant to payments elements such as form of
demand, reasons to default etc. The circumstances affecting payments include: legal status of subject
claiming the demand and the authorities of the party. The article examines the cases when during the
guarantees the status changes and the authorities of the party are determined erroneously. Besides,
the performance of payment depends on the documents confirming violation of the obligation by the
debtor. The problems examined in the paper include the issues of the ban on payment etc.
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AHHOTauusa

CTtatbA nocBALweHa aHanuay nonoxxeHun degepanbHoro 3akoHa ot 5 maa 2014 roga Ne 99-03 «O BHece-
HMM U3MEHEeHWI B rnaBy 4 4acTu nepsol I'paxaaHckoro koaekca Poccuiickon defepaumm v 0 NpusHaHnm
yTpaTuBLUMMK CUITY OTAENbHbIX MONOXEHWI 3akoHoAaTeNbHbIX akToB Poccurickon defepaumnm», KOTOpbI-
mu B paxkaaHckui kopeke Poccuiickon ®enepauny BBeAEHbI HOPMbI, MpeaycMaTpyBalowme BO3MOX-
HOCTb CO3[aHuA KOPUANYECKOro Nnua B hopmMe ToBapuLecTBa COOCTBEHHUKOB HEABUXMMOCTU. Takoe
TOBapuLeCTBO OTHOCUTCA K YUCITY HEKOMMEPHYECKNX KOPNOopaTUBHbIX opranaaLu/lPl, co3aaBaeMblX cob6-
CTBEHHVKaMW HeBUXMMOCTU. B cTaTbe npoaHannavpoBaHbl onpeeneHma ToBapuLlecTBa COBCTBEHHM-
KOB HEeABWXMMOCTM 1 CyOBEKTHbIN cocTas ero 4neHoB. Ocoboe BHMMaHWe obpalleHo Ha BO3MOXHOCTb
€03[aHnA TOBapULLECTB COOCTBEHHNKOB HEABMXXUMOCTY B chepe caf0BOACTBA, OrOPOAHMYECTBA U Aau-
Horo xo3AncTea. B HYaCTHOCTW, aBTOp cAaenasl akUueHT Ha TOM, 4TO ToBapwullecTBa CcOH6CTBEHHUKOB HenBu-
>XMMOCTW MOryT CO34aBaTbCA TOIbKO COBCTBEHHMKAMMN 3EMESbHbIX YH4AaCTKOB, a8 BO3MOXHOCTb CO34aHnA
TaKOro pUANYECKOro nuua rpaxkaaHamu, obnagaromMmn 3eMefibHbIMU y4acTKamy Ha MHbIX NpaBax, He
npegycmartpuBaeTCA. B ctatbe aBTOp yKasblBaeT Ha HeratuBHble NOCNenCTBMA OTHeCeHUA canoBoa4e-
CKUX, OFOPOAHUYECKUX U AAYHBIX HEKOMMEPYECKUX TOBApULLECTB K YMCINY TOBapULLECTB COOCTBEHHMKOB
HeOBMXXKMMOCTU, a TaKXe 060CHOBbIBaEeT NPUYNHbI HEBO3SMOXXHOCTU peanu3aumn OaHHbIX HOPM B pAde
cnyyaeB. CyllecTBOBaHME U3MOXEHHbIX B CTaTbe Npobfiem NoATBepXAarTcA pesyfbTataMu Uccneno-
BaHWA UCTOPUYECKOTrO Pa3BUTUA 3aKOHOAATENbCTBA O BEAESHMM rpaXkaaHaMu caoBOACTBa, OropoaHuNYe-
CTBa M 4aYHOro X03ANCTBA, AENCTBYIOMMI MOMOXEHNAMM 3eMEeNbHOro 3akoHofaTenbcTea Poccuiickom
depepaummn, Hopmamm depepanbHoro 3akoHa ot 15 anpena 1998 roga Ne 66-®3 «O cagoBoAYeCKUX,
OrOPOAHNYECKNX M AaYHbIX HEKOMMEPYECKUX 06beANHEHUAX rpaxaaH», a Takxe cyAebHON NpaKkTUKOM.
B pesynbTarte vccnenoBaHuA U aHanusa 3aKoHO4ATENbCTBA COBETCKOrO Nnepuoaa, a Takxke AenCTByto-
Wwmnx cbenepasnbHbIX 3aKOHOB CAENaH BbiBOA, YTO U3MEHEHWUA, BHECEHHble B [paxkaaHckni kogeke Poc-
cuickon denepauumn, He B NMOSHOW Mepe Y4UTbIBAKOT MHTEPEChl 06 beaNHEHUIA Caf0BOAOB, OFTOPOAHVKOB
N 0AaYHUKOB. Pe3ynbTaTbl pehopmbl 3aKOHOA4ATENLCTBA O HEKOMMEPYECKMX OpraHusaumax He obecne-
UYMBAIOT BbIMNOMHEHNA 3a4ady, U3NoXeHHbIX B KOHLENUMU pasBUTUA FpadkAaHCKOro 3akoHoAaTenbCcTBa,
NOArOTOBIEHHOW B COOTBETCTBUM ¢ YKasdoMm [NpesnaeHTa Poccuinckon depepaumm ot 18 uona 2008 roga
Ne 1108 «O coBeplueHcTBOBaHMM pakaaHcKoro kogekca Poccuiickon ®epepaunm»».

KnrouyeBble cnosa

paxkpaHckmin komekc Poccuiickon ®depepaummn, denepanbHbii 3akoH oT 15 anpena 1998 ropa Ne 66-d3
«O capoBOAYECKMX, OFOPOAHMYECKUX U [aYHbIX HEKOMMEPYECKNX 0OBEANHEHWAX rpaXkAaH», HEKOMMEpPYe-
CKM1e opraHn3aumum, cafoBoACTBO, OTOPOAHNYECTBO, AAYHOE CTPOUTENLCTBO, COOCTBEHHOCTb, HEABMXKUMOCTb.
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Bubnuorpadguyeckoe onucaHue: bytoseukun A.V. CafoBoayeckue, oropofHNYECKUE U AayHble HEKOM-
Mepyeckme ToBapuLLecTBa Kak COOCTBEHHWNKM HeABWXMMOCTH (HoBennbl 'paxkaaHckoro kogekca Poc-
curickon Pepepaumn) // Mpaso. XKypHan BbicLuen Wwkonbl 3KoHoMukK. 2014, Ne 4. C/ 90-100.

CazioBOfICTBO, OTOPOSHMYECTBO U JauHOE X03AJCTBO MMEIOT IIMPOKOe pacpoCTpaHeHue
Cpeny Hace/leHMsI Halllell CTPaHBl ¥ JIUTE/IbHYI0 UCTOPUIO PasBUTHA B OTEYECTBEHHOM 3a-
KoHoparenbcTBe. B Poccun cormacHo odumimanbHbIM TaHHBIM HacYUThIBaeTcst 6omee 80 Thi-
CSTY Ca[IOBOIYECKIX, OTOPOTHNIECKIX 1 JAYHBIX HEKOMMEPUIECKIX 0O beHEHNIT TPaKaH, B
[I0/Tb30BAHMY KOTOPBIX HaX0muUTCst 6oree 1 MytH rektapos 3emn. O61ast 41cIeHHOCTD Cafo-
BOJIOB, OTOPOJHMKOB U IAYHMKOB COCTABJIAET IPMMEPHO TOI0BUHY BCero HaceneHusA Poccun.
OHI mTpou3BOAAT MOYTH TOIOBUHY IJIOFOB 1 ATOJ, OKONO YeTBEPTY OBOILE 1 MATYI0 YacTh
Kaprogess oT 061Iero o6beMa IpoayKIyL. ITO O3HAYAeT, YTO [IPaBOBas 3alUTA UX NHTepe-
COB JI IPAaBOBOE PEryNMpOBaHIe OTHOIIEHNI, CBA3aHHBIX C UX [eATe/TbHOCTDIO, HOATEpKKa
KOJUIEKTUBHBIX U MHAVBUYAIbHBIX Ca/JOBOJOB, OTOPOJHUKOB 1 JAYHNKOB UMEIOT 60JIbIIOe
9KOHOMMUECKOE, COLMANbHOE U MONMUTIYECKOe 3HaUeHIIEe I LO/DKHBI HAXORUTHCS B cepe mo-
BBIIIEHHOT'O BHMMAHM rOCy/japcTna’.

OCHOBHBIM HOPMATUBHBIM IIPaBOBLIM aKTOM, PETYIUPYIOLIUM JIeATeTbHOCTDb CaJJoOBOMUe-
CKVX, OTOPOJHNYECKUX U JaYHBIX HEKOMMEPYECKUX 00 beIHEHSIX TpaKaH siBisteTcs Defe-
panbHBIN 3aK0H 0T 15 ampens 1998 1. Ne 66-03 «O cafoBOgYECKIUX, OTOPOAHNYIECKIX U Jlad-
HBIX HEKOMMePUECKIX 00 beINHEHNAX TpaKaan» (ganee — Oemepanbublit 3aK0H Ne 66-D3).

B KoHuemnumm pasBUTHA IPOKEAAHCKOTO 3aKOHOfaTenbCTBa (Hanee — Konuenuns), mox-
TOTOBJICHHOII B cooTBeTcTBUMU C YkasoM IIpesumenta Poccuiickoit @enepanyu ot 18 uromnsa
2008 . Ne 1108 «O coepmenctsoBanuu Ipaxkmanckoro kogekca Poccutickoit Pepeparum»
oTMevaeTcs, uTo B PepepanbHOM 3akoHe «O caJJOBOYECKIX, OTOPOLHIYECKIIX I JAYHBIX He-
KOMMepYeCKUX 00beIMHEHNAX IPaKIaH» MOXKHO OOHAPY>KUTb HIYEM He OIlpaBIaHHbIE pac-
XOX/IeHVsT MeX/Y 00InMy HooKeHusiMu [paskpanckoro kogexca Poccuiickoit Demeparum
(mamee — I'K P®), permamMeHTHpYOLIMMY CTATyC I0puandeckux aui. Kpome toro, ykasan-
HBIII 3aKOH OT/INYAETCS HU3KVM IOPUANKO-TEXHIYECKUM YPOBHEM I IOTOMY HeahdeKTrBeH
B CBOEM IPAKTNYECKOM IIPUMEHEHUN.

CrnemyeT HaOMHUTD, 4TO B Hacrosmlee BpeMa Pefepanbhblit 3akoH Ne 66-P3 mpexmyc-
MaTpUBaeT BO3MOXXHOCTb CO3/IaHNS TAKMX HEKOMMEPYEeCKMX OpraHu3anuii B popme HEKOM-
MepUYeCKUX TOBAPUIECTB, HOTPEOUTENBCKIX KOOIIEPATUBOB 11 HEKOMMEPYECKIX TAPTHEPCTB.
IIpu sTOM HEKOMMEpUECKOe TOBAPMILECTBO SIB/SIETCS Hambojee pacIpoCTpaHEHHON opra-
HI3ALMIOHHO-TIPaBOBOIT HOPMOIL BeieHMsI CaJOBOACTBA, OTOPORHMYECTBA 1 JaYHOTO XO351it-
CTBa?, HO IIPY 3TOM Kak o61jasi popMa He 0XapaKTepU30BaHO B 3aKOHOMATENbCTBE’.

Taxk, Hanpumep, M.V [TanmaguHa oTMeYaeT, YTO 3aKOHOAATEIBHO 3aKpeIIEHHbIEe TPU Op-
raHM3aI[MOHHO-IIPaBOBble POPMBI BefleHNsI KOJUIEKTMBHOTO CaZloBOJICTBA, OTOPOJHIYECTBA I
JAYHOTO XO3AMCTBA IOPUAMYECKY SABIAIOTCA HECOCTOATENIbHBIMU II0 CBOEN KOHCTPYKIUM U

! TlosicHUTeNbHAA 3amuCKa K IpoekTy PepepanbHoro sakoHa «O BHeceHuy nsmeHeHne B QeepanbHbIn
3aKkoH «O CcaloBOJJYECKIX, OTOPOJHMYECKIUX Y JAYHBIX HEKOMMEPUYECKIX 0O beIMHEHNIT IPaXKIaH» U B 3eMesib-
HbliT Kofekc Poccniickoit @epepanyum» // CIIC «Koncynprantllmocy.

2 Cm.: AHucumos A.I1., Bacunvuyx FO.B., Yuxunvouna A.JO. TlocrareitHplit KoMMeHTapuit K PefepanbHOMY
3aKoHY «O cafloBOIYECKIX, OTOPOIHNYECKIX 1 JAYHBIX HEKOMMEPUECKIX 00beAMHeHNAX rpaKgan». M.: Poc-
CUTICKUIT 6yxranTep, 2008. C. 37.

? Cm.: Kommenrapuit k OenepanbHoMy 3akoHy «O cafoBOJYECKUX, OTOPOJHUYECKUX H JAYHBIX HEKOM-

MepuecKuX 00beIMHEeHHUAX Tpakaan» / ox pen. A.A. Baitrenosa, H.M. Kpecunkosa. M., OO0 «T]I «/3na-
Te/nbCTBO «Mup kHurn», 2006. C. 11.
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IIpaKTH4ecKy HafyMaHHbIMI®. Taxoke BBICKa3bIBa/IOCh MHEHIE, YTO TaKasA OpraHU3alIOHHO-
paBoBast popMa OPUANIECKOTO TNIA, KaK CaTOBOLIECKOE, OTOPOFHIYECKOE MIIH JAYHOE He-
KOMMepuecKoe TOBApUIIeCTBO, He obecrednBaeT 060co0/IeHIIe UMYIECTBEHHOI MacChl TO-
BapUILeCTBA VI BK/IIOYEHN A ee B IPaKAaHCKMIT 000POT, OTpaHNYeHle MMYIIIeCTBEHHOTO PUCKa
YICHOB TOBApUILECTBa, OPOPM/ICHNUE, OCYIIECTBICHNE I 3aLINUTy KOJUIEKTUBHBIX IHTEPECOB
YICHOB TOBapUIEeCTBa’. DTO CBULETENbCTBYET O TOM, YTO C OIoKeHAMy KoHLenmmy B aH-
HOJ1 YaCTy TPYJHO He COITACUTBLCH, IIOCKOIbKY K HACTOAIEMY MOMEHTY 3aKOHOJaTebCTBO,
perynupylolijee IpaBoBOe MOJOXEHME U JeATeNbHOCTb CaJJOBOAYECKNX, OTOPOTHIYECKUX U
[AYHBIX HEKOMMEPYECKMX 00BEeAMHEHNIX TPAXAAH U UX WIEHOB OCTPO HYX/AeTCA B CHUCTe-
MaTU3aI[MA Y MOJIePHU3ALINIA.

JlaHHas 3aaya MOXKeT OBITb JOCTUTHYTA TOIBKO IIyTEeM IIPUHATVA HOBBIX 3aKOHOJIATe/Ib-
HBIX aKTOB, KOTOPBI€E [IO/DKHBI ObITh HAIIPAB/IEHbI Ha KOMIUIEKCHOE pellleHNe Ipo6yieM B JaH-
HOII cepe 1 IepecMaTpUBATh MOAXOBI K PETYIMPOBAHUIO OT/IE/IbHBIX BOIIPOCOB, CBA3aHHBIX
C BefleHIeM CaJloBO[ICTBA, OTOPOIHMYECTBA U AYHOTO X03sAiicTBa. CoBpeMeHHbIe YCTIOBUA
PasBUTHUA 00IeCTBA M TOCYAAPCTBA TAKXKe TPEOYIOT, YTOODI TaKye 3aKOHbI He TOIBKO pellann
CYleCTBYIOLYIe IPO6/IEMbI CaJOBOLOB, OTOPOHIKOB I JAYHUKOB, HO U CTaIVl OCHOBOII pas-
BT ¥ IOBBIIIEHNA IPABOBOY KY/IBTYphI Ipakaan Poccuiickoit @epeparyy npu popmupo-
BAHIY OTHOIIEHMII 110 COBMECTHOMY YIIPaB/I€HNIO HEABIDKMMOCTBIO.

Ha pemenne fjanHoI 3ajlaun HarpasieH QefiepanbHblif 3aK0H OT 5 Masg 2014 1. Ne 99-03
«O BHeceHMM M3MeHEHMUIT B I7MaBy 4 yacTu nepsoit Ipakganckoro kogekca Poccuiickoir Pe-
Aepanyy 1 o IpU3HAHUY YTPATUBLUIMMY CUTY OT/I€IbHBIX ITOJIOXKEHMII 3aKOHO/JaTe/NbHbIX aK-
toB Poccuiickoit Oepepannn» (nanee — depepanbublit 3akoH Ne 99-D3), KOTOPBII BCTYIUI
B cuy ¢ 1 ceHTs16pst 2014 1. (3a MCK/TIOUEHVEM OTAEIbHBIX ITONOXKeHMIT). B ykasaHHOM 3aKo-
He pea/30BaHbl NonoeHys KoHLenuy, KOTOpbIMI IIpefycMaTpuBanach HeoOXOAUMOCTD
ucYepIbIBaoIuM 06pasoM yperymuposars B I'K PO rpaxpaHcKo-npaBoBble KOHCTPYKIIN
dhopM HeKOMMepUeCKMX OpraHusannit (IOPsfOK CO3FaHMsI, CTPYKTYPY M MOTHOMOYNS Opra-
HOB, TIpaBa 1 0053aHHOCTY VX WICHOB VIV YYaCTHMKOB). TaK, COI/TaCHO HOBOJ pefaKLyi II. 3
c1. 50 'K P® HexoMMepuecKye OpraHM3aIyy MOTYT CO3[jaBaThCs TONBKO B OPraHM3aIIOHHO-
IIPaBOBBIX POpMax, IPeNyCMOTPEHHBIX JaHHOI HOpMOIL. [IepedeHb OpraHN3allOHHO-TIPaBo-
BbIX (POPM HEKOMMEPYECKIX OPTaHU3ALNIL SIBJISIETCS 3AKPBITHIM.

OpnHOIT 13 HOBBIX OPraHM3AIIOHHO-IIPABOBBIX (POPM KOPIOPATUBHBIX HEKOMMEPUECKIX
OpraHM3aLuil B/ISAETCS TOBAPUILECTBO COOCTBEHHMKOB HEBIDKMMOCTH, KOTOPOE B COOTBET-
crBun ¢ 1. 1 ct. 1232 TK PO mpepcraBisier co6oit foOpOBONIbHOE 00BenMHEeHe COOCTBEH-
HUKOB HEJJBYDKMMOTO MIMYIIeCTBa (IOMeIIeHNiI B 3JaHNY, B TOM YMC/Ie B MHOTOKBaPTUPHOM
IOMe, WV B HECKONIBKMX 3JJaHVIAX, XKVIBIX JOMOB, TaYHBIX JOMOB, CaJJlOBO[YECKIX, OTOPOJ-
HUYECKVUX VIV JaYHBIX 3eMe/IbHBIX YYaCTKOB U T.IL.), CO3AaHHOE VMU I COBMECTHOTO BJIa-
IeHNs, TONMb30BAHNUA U B YCTAHOBJIEHHBIX 3aKOHOM IIpefieflaX PacHoOpsDKEHNA MMYILeCTBOM
(Bewjamn), B CHTY 3aKOHA HAXOMSLIVMCS B UX 0011eli COOCTBEHHOCTH MM B 0611eM MTOIb30-
BaHMM, a TAKOKe [I7IA TOCTVDKEHNUA MHBIX Iiefell, MpelycCMOTPeHHbIX 3aKoHaMu. Kak BUIHO 13
MIPUBEIEHHOTO OIpefieNeH s, TOBAPUIECTBO COOCTBEHHMKOB HEBIKUMOCTI MOXeT ObITb
CO3[IaHO TONBKO COOCTBEHHMKAMU HENBVDKMMOCTH, B TOM 4YMCIe COOCTBEHHUKAMI TATHBIX
JIOMOB, Ca/J0OBO{YECKNX, OTOPOJIHNYECKNX ¥ JAYHbIX 3€MEeIbHBIX YJacTKOB. IIpym aToM BO3-

* Cm.: Hannaduna M.V O 10pupudecKix KaTeropusx 1 TepMMHAX B arpapHoM mpase // TocymapcTBo u
mpaso. 2000. Ne 7. C. 42-48.

° Cm.: Bymoseyxuti A.J. CapjoBofjueckme, OrOpOJHNYECKIE I JJAYHble HEKOMMEpPUYECKMe 00beHEHNA
rpa)kjlaH: HepCreKTuBbI passutuA // XosamicTso u mpaso. 2010. Ne 2. C. 121-124.

92



A.N. Bytoseykwmi. CagoBog4eckne, oropogHNYeckue 1 gaqHble HeKoMMepYeckme Tosapuiyectsa... C. 90—100

MOYKHOCTD CO3JjaHM: TaKMX HEKOMMEePUYeCKIX KOPIOPATUBHBIX OPTaHM3aIVii TNLAMM, KOTO-
pble 00/1a/jaloT 3eMe/IbHBIMI YYaCTKaMM Ha MHBIX IIPaBax, He IIpeyCMaTpPUBaeTCA.

B cooTtBetcTBUM C 1. 6 4. 8 cT. 3 DefepanbHOro 3akoHa Ne 99-P3 K cO3TaHHBIM [0 AHA
BCTYIUIGHUSI B CUJIYy JNAQHHOTO (eflepaTbHOTO 3aKOHA CaJOBOAYECKNMM, OTOPOTHUYECKVUM M1
JaYHBIM HEKOMMePYeCKMM TOBApUINeCTBaM IPUMEHAIOTCA HOPMBI O TOBApHINECTBAX CO6-
CTBEHHMKOB HeABIDKMMOCTU. OIHAKO MpPEeACTaB/IACTCA, YTO JJa/IeKO He BCe CaJjOBOJYECKIIe,
OTOpPOIHMYECKNE U JJaYHble HeKOMMepUuecKiie TOBapHUINeCTBa CMOTYT CTaTh TOBAapMIeCTBa-
M1 COOCTBEHHIKOB HEBIDKIMOCTH, ITOCKOIbKY Penepanpublit 3akoH Ne 99-D3 He B mOIHOI
Mepe YIUThIBAaeT MCTOPUIECKIEe HAllpaBIeHus: GOPMUPOBAHIS 3eMeTbHbIX OTHOIIEHUIT, CBSI-
3aHHBIX C CO3/IaH}eM TaKIX TOBAPUILECTB, a TAKXKe CYIeCTBYIOIee IIPaBOBOE PETyIMPOBaHNe
B JaHHOII cdepe.

CaloBOACTBO M OTOPOFHMYECTBO MOMYYM/IN LIMPOKOE PACIPOCTPaHeHNe C IPUHATHEM
nocranosyienyss Cosera Munuctpos CCCP ot 24 despasa 1949 r. Ne 807 «O KO/IIeKTMBHOM
U MHVBNAYa/JIbHOM OTOPOSHUYECTBE 1 CAJlOBOACTBE PAbOUNX U CIYKALIMX» U TIOCTAHOBIIE-
Hust CoBeta Munuctpos PCOCP ot 16 mexabps 1955 1. Ne 1522 «O panbHeiileM pasBUTUN
CaJJOBOZICTBA M BUHOTPAfapCTBa pabounx 1 cryxxamux». B 1956 I. 661 IpuHAT mepBblit Tuo-
BOJI yCTaB CaJloBOYECKOT0 TOBapUIecTBa’, 1. 11 KOToporo mpegycMaTprBal 3aKperieHne 3a
YIeHaMJ TOBapUIIeCTBa CaJlOBBIX 3€Me/IbHBIX YUYaCTKOB Ha IIPaBe I10/Ib30BAHIIA.

AHasIoTM4HOE MIPaBO Ha 3e€MJ/II0 WIEHOB CaJOBOJAYECKNX TOBAPMILECTB IIpefycMaTpyBa-
noch 1 B TummoBoM ycraBe cafoBOf4eckoro Toapuinectsa’. IIpy aToM 3eMenbHBIN KOEKC
PCOCP ot 1 o 1970 1. B cT. 77 IpegycMaTpUBAaJ, YTO 3eMeTbHbIE YIaCTKM, IIPelOCTaB-
JTIeHHBIE JIA KOJUIEKTMBHOTO CafIoBOJCTBA, UCIIONb3YIOTCA B COOTBETCTBUM C YCTABOM Cafio-
BOJIYECKOTO TOBApMUIECTBA. TaM ke yCTaHaBIMBANIOCh, YTO 3eMeJIbHbIe YIACTKM 1A KOJJIEeK-
TUBHOTO Ca/I0OBOZICTBA U OTOPOJHIYECTBA MPEJOCTABIAITCA IPEAIPUATIAM, OPTraHN3ALVAM
U yIpeX/eHUsIM B 6eCCPOYHOe TI0/Ib30BaHNe. TUIOBBIM YCTABOM TaKXKe ObIUIO YCTAaHOBJIEHO,
YTO BBIJje/ICHIE 3eMe/TbHBIX YIaCTKOB WICHAM CaJOBOAYECKIX TOBAPUILECTB OCYIIECTBIIANIOCh
COOTBETCTBYIOIIUM IIPEANPUATHEM WIN YIPEXKeHNeM, KOTOPOMY IPeOCTABIANCA 3eMeNlb-
HBIJI Y9aCTOK /I CO3[JAHNUA TOBAPUILECTBA, a IPaB/IeHle 3TOr0 TOBAPHIIECTBA IIPOU3BOINIIO
odopMIeHne B WieHbl ToBapuiecTsa (1. 12 Tumosoro ycrasa).

JanbHeriee pa3BuTie KOJUIEKTVBHOTO CaZlOBOACTBA JI OTOPOIHIMYECTBA, Hallle[illlee CBOe
OTpaKeHNe B TUIIOBBIX YCTaBaX CaZloBO{4eCcKoro TopapuiiecTsa 1985 . n 1988 r.° coxpaHmio
OfOOHBIN MOAXOM K MPeJOCTABICHNI0 TPKIAHAM CAIOBBIX 3€ME/IbHBIX YIaCTKOB, 3aKIIIO-
YaBIIUIICS B TOM, YTO OCHOBHBIM JOKYMEHTOM, IOATBEP)KAAOIUM (HaKT MpefoCTaBIeHMs
3eMeJIbHOTO YYacTKa, ABJIANCA JOKYMEHT O Y4lIeHCTBe B TOBapHIeCTBe.

He MHOruM oTnmyasncs u mpoljecc Iprob6peTeHNs 3eMeNTbHbIX YYaCTKOB WIeHAM! JauHoO-
CTPOUTENIbHBIX KOOIEPATUBOB. [leATe/TbHOCTD JaUHO-CTPONUTEIbHBIX KOOIIEPAaTNBOB Peryi-
POBaJIaCh YCTABOM, paspabOTaHHBIM B COOTBETCTBIN C HocTaHoBIeHneM CoBeTa MUHICTPOB
CCCP or 20 mapra 1958 1. «O >KUINITHO-CTPOUTENBHON U NAYHO-CTPOUTENIbHOI KOOIIepa-
yn». B PCOCP IIpuMepHBIil YCTaB HaYHO-CTPOUTENIBHOIO KOOIEpaTuBa ObIT yTBEp>KIeH

¢ YrB. nocranosneHeM Cosera Munncrpos PCOCP or 15 okTa6psa 1956 1. Ne 678.

7 VrB. nocranosnenneM Cosera MuH1cTpos PCOCP 1 BcecoosHOro LeHTpanbHOro coBeTa mpodeccro-
HAa/IbHBIX COI030B OT 18 MapTa 1966 . Ne 261 «O KO/IEKTUBHOM CafjoBOACTBe pabounx n cayxaiyx B PCOCP».

8 VrB. mocranosnenneM Coseta Munucrpos PCOCP ot 11 Hos6ps 1985 1. Ne 517 «O6 yTBepxKieHUN
THUIIOBOTO YCTaBa CaJlOBOAYECKOTO TOBAPMIIECTBA».

° Y1B. nocranosnennem Coseta Muuuncrpos PCOCP 31 mapra 1988 1. Ne 112 «O6 yTBepIK/ieHII TUIIOBO-
IO yCTaBa CajIoBOJYECKOrO TOBAPUIIIECTBAY.
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nocraHoBieHreM Coseta MunnctpoB PCOCP ot 24 centsi6pst 1958 . Ne 1125 «O sumuiHo-
CTPOUTENBHBIX U TaYHO-CTPOUTETbHBIX KOOMepaTuBax». [laqHO-CTPOUTETbHBIN KOOIepaTUB
OCYIECTBIS/T AKCIUIYaTalMI0 IOCTPOSHHBIX /jad Ha IpaBe KOOMEePaTHBHOI COOCTBEHHOCTI
M Ha Hadajax CaMOOKYIIaeMOCTH, 6e3 TOCyJapCTBEHHO JOTALMM Ha 3eMETbHOM Y4YacTKe,
IIPeOCTaB/IEHHOM B 6eccpoyHOe MO/Ib30BaHNue. 3eM/IeN0Nb30BaHle MAIINKOB JauHO-CTPO-
UTEIbHBIX KOOIIEPAaTIBOB MMeI0 BTOPUYHBIN XapaKTep U SABJIANOCh IPOM3BOXHBIM OT IIpa-
Ba 3€MJICTIONb30BAHNA BCETO JAYHO-CTPOUTEIBHOTO KOOIIepaTyBa B IIeIOM U OT WICHCTBA B
[AYHO-CTPOMUTENbHBIX KOOIlepaTuBax. B ¢T. 1 mupkymnsapa MuHucrepcTBa KOMMYHATbHOTO
xo3sitctBa PCOCP ot 22 gekabpst 1953 1. «O mopsifike MOIb30BaHMSI 3eMe/IbHBIMU YIaCTKAMM
B padax JJCK» yka3bIBasoch, 4TO [IpaBo MaillliiKa Ha II0/Ib30BaHIe KaK CTPOEHNUEM, TaK I 00-
CITy>KMBAIOLIVIM €TO 3eMe/IbHBIM Y4aCTKOM OCHOBAHO Ha WIEHCTBE B KOOIlepaTuBe.

B coorBercTBUM cO cT. 7 3emenbHOro kopekca PCOCP or 26 ampensa 1991 . Ne 1103-1
rpaXkfiaHe ITOy4YVIV IIPAaBO IO CBOEMY BBIOOPY Ha IONTy4eHVe B COOCTBEHHOCTD, IIO>KU3HEH-
HOe HacjleflyeMoe B/IafleHNe VW/IM apeH/ly 3eMeIbHBbIX YYacTKOB M/ CafloBOAICTBA, OTOPOJ-
HUYECTBA U [JAYHOIO CTPOUTENBCTBA. TakMM 00pasoM, MCXOMs M3 paHee HeICTBOBABILErO
3aKOHOJ]aTe/IbCTBA, CHAeAyeT IMPU3HATDh, YTO WiIeHaMM YYacTBYIOI[MX B HacTosllee BpeMA B
TPaXKAHCKOM 000pOTe CafJOBOJYECKIX, OTOPOSHIYECKNX Y JAYHBIX HEKOMMEPYECKNX 00D-
eIVHEeHMI TPX/JaH MOTYT AB/IATHCA IPpaKIaHe, 06Iafiarolye calOBbIMY, OTOPOIHBIMY 1 Jad-
HBIMI 3eMe/TbHBIMI YIaCTKAaMI He TO/IBKO Ha IIpaBe COOCTBEHHOCTH, HO U HA MHBIX IIPABaX,
B TOM YNC/Ie Ha IpaBe MOCTOSHHOrO (6€CCPOYHOro) MONMb30BAHMS U MPaBe MOXKI3HEHHOTO
HACTIeIyeMOTO BIaJieHM .

B Hacrosee BpeMs rocygapCcTBO He MOXKET He MpM3HaBaTb HAMM4YMA OTPOMHOTO KOMMK-
4eCTBa CaflOBbIX, OTOPOJIHBIX U JJAYHBIX 3€Me/NTbHbIX YYacTKOB, IIpaBa MOKM3HEHHOTO Hacre-
ZLyeMOTO BJIaJIeHNs U IIOCTOSAHHOrO (6eCCpOYHOro) I0/Ib30BAHVA KOTOPBIMY JIO HACTOSAIIErO
BpeMeHN He TepeoOpMIEHBI Ha IIPABO COOCTBEHHOCT, @ TAK)KE 3€Me/IbHBIX YIaCTKOB, KOTO-
PBIMU IpaXkaHe TIO/Ib3YIOTCS Ha OCHOBAHUY WICHCTBA B 00beIMHEHNAX CaJOBOLIOB, OTOPOJ-
HUKOB U TAYHMKOB.

VIMeHHO [1s1 pelileHVsI IpoOIeM B BOIIPOCax mepeodOopMIeHNs 3TUX MpaB ObUT IPUHAT
DepepanbHblii 3aKoH oT 30 uroHA 2006 1. Ne 93-P3 «O BHeceHUM M3MEHEHMII B HEKOTOpBIE
3aKOHOZJaTeNbHble akThl Poccuiickoit Pefepaiym 1o BOIpocy opopMIeHNs B YIPOILIEHHOM
HOpsAJiKe IIpaB IPaXK/laH Ha OTHe/IbHbIe 00beKThI He[BIDKMMOTO MMYIIECTBa», IOTyYMBIINIL
B Hapojie Ha3BaHMe «3aKOH O aYHOI aMHUCTUM». C IPUHATIEM JAHHOTO 3aKOHA IPaK/aHe,
KOTOPbIM 3eMe/bHbIE YYaCTKM, IpefHa3HaYe€HHbIe /I CafloBO/ICTBA, OTOPOJHIYECTBA U Jad-
HOTO CTPOMTENIbCTBA, OBIIM MPEJOCTABICHDI JO BBEAEHMs B [eliCTBUE 3eMeNIbHOrO KOfeKca
Poccuiickoit @epepanyn (ganee — 3K PO) Ha npaBe MOXXM3HEHHOTO HACTIE[YeMOTO BIaleHIA
VLU TIOCTOSHHOTO (6eCCpOYHOro) MoNIb30BaHMsA, IIOTYYMIN [IPABO 3aperiCcTPpUpPOBATh IPABO
cobctBeHHOCTN Ha HEX (1. 9' ¢T. 3 DemepanpbHOro 3akoHa ot 25 okTsa6pst 2001 1. Ne 137-03
«O BBefieHNN B JelicTBIe 3eMelbHOro kKogekca Poccuiickoit @epepanyn»). Kpome toro, ympo-
I{eHHBIIT TOPSIOK 6ECITAaTHOTO IPeJOCTAaBIeHNsI CAfOBBIX, OTOPOIHBIX U JAYHBIX 3€MeTIbHBIX
YYaCTKOB IIPeyCMAaTPUBAETCS U B OTHOIIEHNUY I'PAXKIAH, KOTOPble ABIAIOTCA YIeHAMU CaJio-
BOJYECKIX, OTOPOIHMYECKIUX Y JaUHBIX HEKOMMEPYECKMX 00BeHEeHNIT, CO3JAHHBIX O JHS
BcTymeHus B cuny QepepanbHoro 3akoHa Ne 66-03 «O cafjoBOYeCKNX, OTOPOTHUYECKUX U
[AYHBIX HEKOMMEPUYECKNX OOBeIMHEHUAX rpakaan». COrmacHo M. 4 CT. 28 TaHHOTO 3aKOHa
B CITy4ae, eC/M 3eMeIbHbIN YYacTOK, COCTAB/IAIONINIT TEPPUTOPUIO CaTOBOAYECKOT0, OTOPOJI-
HIYECKOTO MM JAYHOTO HEKOMMEPUYECKOro 0ObefVHeH s, IPefOCTaBIeH JAHHOMY HEeKOM-
MepuYecKoMy 00beMHEHNIO TNO0 MHOI OpraHM3alUy, IPU KOTOPOIl KO BCTYIIEHNS B CUTY
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HACTOSIIIETO 3aKOHA OBUIO OPraHM30BAHO JAHHOE HEKOMMepUYecKoe 0ObefnHeHe, Ipax/ja-
HVIH, SIB/IIOIINIICS YWIEHOM 9TOTO HEKOMMEPYECKOro 0ObeANHEHNIsI, UMeeT IIPaBO OeCIIIaTHO
IproOpecTy B COOCTBEHHOCTD 3€MeTIbHBIII yIaCTOK, IPeJOCTaBICHHBII €My B COOTBETCTBIM C
IPOEKTOM OPTaHM3AIVN U 3aCTPOVIKY TEPPUTOPUY JAHHOTO HEKOMMEPIECKOTO 00beIHEHIS
7m60 APYTMM yCTaHABNIMBAOLINM pacIpefielieHe 3eMeTbHBIX YYaCTKOB B JaHHOM HEKOMMep-
4eCKOM 00be[IHEHU JOKYMEHTOM.

CriefyeT OrOBOPUTBCSI, YTO BBIIICONMCAHHBIE YCIOBS IPUOOPETeHNsT B COOCTBEHHOCTD
IpaXXJaH CaJOBbIX, OTOPOJHBIX I JAUHbIX 3eME/IbHbIX YIaCTKOB HE MOTYT ObITh pearn30BaHbI
B CIIy4ae, eC/IU MMeeTCsl YCTAaHOBJIEHHBII (efilepaIbHbIM 3aKOHOM 3aIIpeT Ha IPefOCTaBIeHNe
3eMeJIbHBIX YYaCTKOB B YaCTHYIO COOCTBEHHOCTH (11. 9' ¢T. 3 DefeparbHOro 3aKOHa OT 25 OK-
Ts6ps1 2001 1. Ne 137-D3 «O BBefieHuu B feiicTBIe 3eMenbHOTrO Kopekca Poccmiickoit Penepa-
un», 1. 6 ctT. 28 OepepanpHoro 3akoHa Ne 66-D3).

Tak, m. 4 ct. 27 3K PO npegycMaTpuBaloTcsa Cly4au OTHECEHUs 3€MEbHBIX yYaCTKOB K
4UCITy OpaHMYEHHBIX B 06opoTe. Hampumep, anenisiMoHHbIM OIIpefielieHneM BepxoBHOTO
Cyna Peciy6mkn Banikoprocran ot 10 anperns 2014 1. mo memy Ne 33-5079/2014 6bin ipu-
3HAaH 3aKOHHBIM OTKa3 OpraHa MeCTHOTO CaMOYIIPAaBJIeHMs B IPENOCTABICHUN B COOCTBEH-
HOCTb TPaKHaHMHY CaJlOBOTO 3eMeNbHOro ydactka (agpec: I. Yda OpmKOHUKUI3EBCKUIT
pation, TumameBckuit mosopot, CHT «CBeT») 10 Ipu4mHe TOTO, YTO JAHHBII 3€MeTbHBII
YIaCTOK HAXOAUTCS B IIOsICE 30HBI CAHUTAPHOI OXPAHBI 00'BEKTA, MCIIONb3yEMOTO /I LieTel
IITBEBOTO 1 XO35I/ICTBEHHO-OBITOBOrO BOJOCHA0KEHNSI, @ COOTBETCTBEHHO, SIB/LSIETCS Orpa-
HIYEHHBIM B 000pOTe U He MOXKeT IIPEIOCTAB/IATHCS B YACTHYIO COOCTBEHHOCTD (ToAm. 14 1.
5 ct1. 27 3K P®). AHamorn4HeIM 06pa3oM 110 TeM ke ocHoBaHuAM Ilpesuanym VIpkyTckoro
00/TaCTHOTO Cy/ia B IOCTAHOB/IEHUM OT 16 AHBaps 2012 1. Ne 4r-1904/2011 oT™MeHMN peleHne
Cyha IepBOil MHCTAHIIMY, KOTOPBIM OBbII IIPY3HAH HE3aKOHHBIM OTKa3 OpraHa MeCTHOIO ca-
MOYIpaB/IeHNA B IIPeOCTABIeHNN B COOCTBEHHOCTD CaJIOBOTO 3€MeIbHOTO Y4aCTKa, a TAaKXKe
KaCCal[IOHHOE OIIpefie/ieHNe 10 JaHHOMY JIely, 110 IIPMYMHE TOTO, YTO CYZbI IIepBOII 1 Kacca-
LMOHHOJ MHCTAHIIVM He Y4, YTO 3eMeIbHbIN YYacTOK, PACIIO/IOKEHHBIIT B TPAHNUIIAX Cafio-
BOJ[4€CKOT0 HEKOMMEPYECKOTO TOBAPUILIECTBA, HAXONMUTCA B I0sICE 30HDI CAHUTAPHOI OXPaHBI
00BEKTA, VICIIONb3YEMOTO JIIA LefIell MNThEeBOTO U XO3AICTBEHHO-OBITOBOTO BOOCHAOKEHNIA.

Heob6xoaumo takxe o6paTnTh BHUMaHIeE, 4TO ¢ npunsTrieM PenepanpHoro 3akona Ne 66-
®3 mpenocraB/ieHue 3eMeIbHBIX YYaCTKOB BHOBb CO3JJAHHBIM OOBEIVMHEHUAM CaJOBOJOB,
OTOPOJIHMKOB ¥ JAYHVMKOB OCYILIeCTB/IAETCA 10 IPABMU/IAM, IIPeJyCMOTPEHHBIM II. 4 CT. 14 faH-
HOTO 3aKOHA. B 4acTHOCTH, OZHUM 13 CIIOCOOOB TAaKOTO NMPeJOCTaBIeHIs SB/IAETCs IePBO-
HayajJbHOE NPENOCTABIEHNE 3EMENBHOTO YIaCTKa B apPEHly CaJJ0BOYECKOMY, OTOPOITHMYE-
CKOMY W/IM JAYHOMY HEKOMMEePUYECKOMY 0ODbe[THEHNI0 KaK I0PUANYECKOMY JINIY B apeHIY C
HIOCTIEAYIONIVIM IIPEJOCTABIeHIIEM KaXKIOMY YWIeHY 00beJUHEHNs CalOBbIX, OTOPOJHBIX MU
JAYHBIX 3eMeJIbHBIX YYaCTKOB, 00pPa30BaHHBIX B COOTBETCTBUU C IIPOEKTOM OpraHU3aIVMU U
3aCTPOIKI TePPUTOPUU OO BETMHEHISL.

Tak, Hanpumep, Onpenenennem Boiciero Ap6urpaxuoro Cyma Poccmiickoit Oepepa-
1y ot 2 mionA 2012 r. Ne BAC-5309/12 6b110 0TKasaHo B mepenade B [Ipesuanym Boicurero
Apo6urpaxuoro Cyna Poccuiickoit ®enepanun fena, IoCTaHOB/IeHMeM OT 13 mapra 2012 .
Ne ©03-5980/2011 1o koTopomy DemepanbHbLil apOUTPaXKHBIIL €Y7, [JaTbHEBOCTOYHOTO OKPY-
ra 06s13a JlemapTaMeHT 3eMe/IbHBIX OTHOIIEHNUIT TOCYAAPCTBEHHOTO CTPOUTEIBHOTO HA/I30pa
U KOHTPOJISL B 0O/IACTH TO/IEBOTO CTPOUTEIbCTBA [IpIMOPCKOro Kpasi pacCMOTPETB 110 CyIije-
CTBY ofpalljeHIIe JaYHOTO HEKOMMEPUEeCKOTO TOBAPHILECTBA «AKAIL[UsI» O IPEIOCTABICHUN B
apeH/ly CPOKOM Ha 49 JIeT 3eMe/IbHOTO Y4acTKa J/IA JAYHOTO CTPOUTENIbCTBA.
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TaKI/IM 06pa30M, O4YeBUOHO, YTO Ha COBpeMeHHOM 3Talle He/lb3sd I‘OBOpI/ITb O TOM, 4YTO
Bce 6e3 MCK/TIOUeHMsI WIEHbI Ca/J0BOJJYECKIX, OTOPOJHNYECKNX Y HaYHBIX HEKOMMEPUYECKUX
TOBapUILECTB CTa/IM COOCTBEHHMKAMM CBOMX Y4acTKOB. DTO He IO3BOJAET CO3JIaThb TaKMM
rpaXJaHaM HOBOe IOpPU/MYECcKoe JIMII0 — TOBAPUILNECTBO COOCTBEHHMKOB HEBIDKMMOCTI
6O CINTATH TOBAPUIIECTBOM COOCTBEHHIKOB HEIBIDKIIMOCTY CO3/[JaHHOE VMU PaHee Cajio-
BOJIYECKOE, OTOPOJHIYIECKOE M/IN JadHOe HEKOMMepUYecKoe ToBapuiecTso. Vicxons us npu-
BEIEHHBIX ITOJIOXKEHMII POCCUIICKOTO 3aKOHOAATENIbCTBA, A TAKKe U3 MPOAHATN3UPOBAHHON
cyne6H0171 NPaKTUKM, MOXKHO CKa3aTh, YTO YJIE€HBI CaJJOBOJJUYECKIX, OTOPOJHMNYIECKUX U Jad-
HBbIX HeKOMMep‘IeCKI/IX TOBapI/[IlIeCTB MOI‘yT HE 6I)ITb CO6CTB€HHI/IKaMI/I I/ICHO}IbByCMI)IX Mun
3eMeJIbHbIX YIACTKOB B CITyJasAX, €CTIN:

* MU He IepeodOpMIICHDI IIpaBa IOKU3HEHHOTO HACIeLyeMOro BIaJieHIA WIN IIOCTO-
STHHOTO (6eCCpOYHOro) MOMb30BAHNUS Ha MIPENOCTABIEHHbIE O BBemeHus B aeiictBue 3K PO
3€MeJIbHbIE y‘{aCTKI/I, HpeHOCTaBHGHHbIe 11 BeOeHMA CagoBOACTBA, OFOPOHHI/I‘IQCTBa n
TaYHOTO CTPOUTENIbCTBA;

°® OHM He BOCITO/Ib30BAJINCH IIPABOM Ha MIPENOCTAB/IEHNE B COOCTBEHHOCTD CaJOBBIX, OTO-
pOHHbIX VIV DAYHBIX 3€ME/IbHbIX y‘{aCTKOB 110 HpaBI/UIaM, HpeI[YCMOTpeHHbIM m. 4 cT. 28 CDe—
Iepa/JbHOro 3aKoHa Ne 66-D3, a CIIO/MB3YIOT 3eMe/IbHbIEe yYaCTKM Ha OCHOBaHMY (aKTa YWIeH-
CTBa B O0BEVIHEHNN U pacIpefe/leHN 3TOr0 3eMe/IbHOTO yYacTKa Ha OCHOBaHMU IIPOEKTa
OpraHM3aLUY ¥ 3aCTPOVIKY TePPUTOPUM MO0 MHOTO JOKYMEHTa, B COOTBETCTBUU C KOTOPBIM
OCYIIeCTB/IEHO pacIpefie/ieHle 3eMeNbHOr0 YYacTKa 3TOMY I'PaX/JaHIHY;

® cajgoBble, oroponHme VI Da4YHbIe 3€ME/IbHbIC y‘IaCTKI/I HE HpI/IO6peT€HbI B CO6CTB€H—
HOCTH 11O HpI/I‘{I/IHe TOTO, YTO OHU ABJ/IAKTCA OI‘paHI/I‘IeHHbIMI/I B o60p0Te, HaanMep, HaXo-
ISATCSI B 30HE CAHUTAPHOI OXPaHbI 00BEKTa, JICIIO/Ib3YEMOTO JIJIA LieJIell IUThEBOIO U X034 -
CTBEHHO-OBITOBOTO BOLOCHAOKEHNA;

® 3eMeJIbHBII YIaCTOK B COOTBETCTBMM C II. 4 cT. 14 PepepanbHoro sakona Ne 66-03 nepso-
HaYa/IbHO IIPEfJOCTABIEH Ca/I0BOTYECKOMY, OTOPOSHITIECKOMY VIV JAYHOMY HEKOMMEPYECKOMY
TOBAPMILECTBY KaK IOPUAYeCKOMY JIMIY B apeH/TY, a pacIpefie/ieHye 1 IIPefoCTaBIeHNe B CO0-
CTBEHHOCTD rpa>1<11aH CaJ1OBbIX, OI‘OPOHHI)IX I DAYHBIX 3€ME/IbHBIX y‘{aCTKOB He OCyIlICCTBTIeHO
110 Hp]/[‘-H/IHe TOro, 4TO HOKYMeHTaIH/I}I 110 IUIaHI/IpOBKe TeppI/ITOpI/H/I He yTBepqueHa.

IIpencrasnsaercs, 4To B cBeTe npuHATUA PemepanbHoro 3akoHa Ne 99-03 y cagoBomue-
CKUX, OI‘OpOIIHI/I‘leCKI/IX U JAYHBIX HeKOMMep‘{eCKI/IX TOBapI/[IlIeCTB, KOTOpre HE MOI‘YT CcUnm-
TaTbCA TOBapMmeCTBaMM CO6CTB€HHI/IKOB HEeOBVDKMMOCTH, HE TaK MHOTO HpaBOBbIX MEXaHW3-
MOB, KOTOPBIMI OHI MOTYT BOCIIO/IB30BAThCS /ISl IIPEOOIEHNST 0003HAUEHHOIT IPOO/IEMBL.
Tak, B wactHOCTH, ToA1. 1 11. 3 ¢T. 50 'K P® mpegycMaTpuBaeT BO3MOXHOCTD BEfIEHI Cajio-
BOJICTBa, OTOPOJJHIYECTBA U JAYHOTO X035/iCTBa B (popMe caoBOAYECKUX, OTOPOTHIYECKIX
U JaYHBIX IIOTPEeONTENbCKIX KOOIIepaTuBOB. BMecTe ¢ TeM ClleflyeT y4UThIBATD, YTO COIVIACHO
. 4 cT. 123" TK PO B moTpe6uTeNbCKMiT KOOIIEPATIIB MOXKET OBITh IIPE0OPA3OBAHO TOIBKO
TOBapMmeCTBO CO6CTB€HHI/IKOB HeIBIVDKUMIMOCTHU, K KOTOprM, Kak 6I)UIO IIOKAa3aHO BbIIIIE, HE
MOTYT OTHOCUTBCS BCe 6e3 UCKIIIOUEHMs CajOBOYeCKIle, OTOPOIHIYECKIIE U JauHble HEKOM-
MepuecKie TOBapUIeCcTBa.

Kpowme Toro, nepexos B OpraHM3aIIOHHO-IIPaBOBYIO (POPMY IOTPeOUTENIBCKOrO KOOoIepa-
TIBa He B IIOTHON Mepe IIO3BOJ/INT O6CCH6‘II/ITb coxpaHeI-me OCHOBHBIX HaHpaBHCHMﬁI neATeNnb-
HOCTH CaJJOBOJYECKOTO VIV OTOPOIHINIECKOTO TOBAPUINECTBA, KOTOPOE CO3TALTCA IPaskJaHaMU
B LeJIAX peam3alliyl UX IIPaB Ha IIOTyYeHNe, BajeHNe, 0Ib30BaHNe I PACIIOpsDKEHNe Cafio-
BbIMI, OI‘OpO}IHbIMI/I VI JAYHBIMU 3€ME/IbHbIMU Y‘IaCTKaMI/I, a TAaK>Ke B LIeIAX leOBHeTBOpe-
HUSI TIOTPeOHOCTEI, CBI3AHHBIX C peanusanneil Takux mpas (1. 1 ct. 4 OerepanbHOrO 3aK0Ha
Ne 66-®3). B cBot0 ouepenp, cornacHo 1. 7 cT. 4 PeprepanpHOro 3akoHa ot 8 gekabpst 1995 r. Ne
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193-®3 «O cenbcKOX03AMICTBEHHON KOOIepanyi» OrOpOJHIYEeCKIe 11 CaloBOTYeCKe TTOTpe-
6]/[T€HbCKI/[e KoomnepaTnBbl OTHECEHDI K YNCTY CeNbCKOXO3SICTBEHHBIX KOOIIEPpATNBOB, NEATENb-
HOCTb KOTOPBIX HAaIIpaBjIeHa Ha OKa3aHJe KOMIUIEKCa YCIIYT 110 IIPOU3BOACTBY, IlepepaboTke 1
C6bITy nIpoayKunm pacT€eHNEeBOACTBA. ITO MOXKET He COOTBETCTBOBATH TIEpBOHAYa/IbHbIM Ha-
MEpeHISIM TPKIAH [PV CO3aHUM 00beanHeHNsT B (OpMe HEKOMMEPYECKOTrO TOBAPUIIECTBA.

Eme 601ee coMHUTeNbHOI B ycoBuax npunATua OemepanpHoro 3akoHa Ne 99-D3 mpen-
CTaBJIAETCA COXPaHEHME BO3MOXXHOCTHU BeJIEHNUA CaJlOBOJCTBA, OTOPOJHNYECTBA U JaYHOTO
XO034ICTBa B pOpMe HeKOMMepPYeCKIX MapTHEPCTB, YTO IpenycMaTpuBaerca DefepanbHbIM
3akOHOM N¢ 66-D3. IT10 06 BsicHsIeTCs TeM, 4To PeepambHBIil 3aK0H Ne 66-D3, mpesxzie Beero,
morpKeH ObITh TpuBefeH B coorBeTcTBrE ¢ [K PO (u. 4 ct. 3 Oenepanproro 3akona Ne 99-03).
B cBoro oyepenp 'K PO mocie BHeCeHNA COOTBETCTBYIOLINX M3MEHEHNII OTHOCUT HEKOMMeEP-
YecKie NMapTHePCTBA K YMC/IY accolyanuil (COI30B) HAapALY C CaMOPETyIMPYeMbIMI Opra-
HU3aMsAMH, 00befMHEeHNAMN paboTofareeit, mpodeccroHaIbHbIX COI030B, KOOIIEPATUBOB I
O6III€CTB€HHBIX opraﬁmsaumﬁ, TOProBO-IIPOMBINIIEHHBIMY, HOTApVAa/IbHBIMI 1 aIBOKATCKI-
MI ITajlaTaMy, 0pUgndecKas Npupofa KOTOPBIX, OYEBUIHO, HE COOTBETCTBYET L€/IAM CO3/ia-
HUA U OCOOEHHOCTAM [EATEIBHOCTYI HEKOMMEPUIECKNX opraﬁmsaumﬁ, CO3JaBa€MbIX I'paKja-
HaMU Ji/IA BEJJ€HNA CaIOBOACTBA, OTOPOSHMYECTBA U JAYHOTO X03AMCTBA.

B 1. 4 c1. 49 IT'K PO mpenycMOTpeHO, YTO Ipa’kAaHCKO-IIPABOBOE ITOJIOKEHNE IOPUIMN-
YeCKMX JIMI] U MOPSAMOK MX yYacTUA B TPaXIaHCKOM obopote (cT. 2) perymmpyorcsa 'K PO.
Oc06eHHOCTI TPAXKFAHCKO-IIPABOBOTO IIOJIOXKEHVsT IOPUANIECKIX JINI] OT/HETbHBIX OpraHM-
3alVIOHHO-IIPaBOBbBIX (I)OPM, BIUOB U TUIIOB, a TAaKXXE€ IOPUANYECKUX IHUL, CO3TAHHDBIX NI
OCYIIeCTB/ICHNA JICATEIbHOCTU B OIpPEe/IeHHBbIX cepax, OIpele/AloTCs B COOTBETCTBUI C
I'K PO, gpyrnmu 3akoHaMu U MHBIMU IIpaBOBbIMMU akTamu. IIpumenenne 1. 4 c1. 49 'K P®
IS LieTIell COXpaHEeHUA «KU3HEeCIIOCOOHOCTI» CalOBOTYECKNX, OTOPOSHIYECKIX U JaYHBIX
HEKOMMEPYECKNX TOBAPUIIECTB B TOM BIIE, B KOTOPOM 3TO yPEryImMpoBaHO CDeuepaanbIM
3aKOHOM Ne 66-D3 0C/IOKHAETCA ellle U TeM, 9YTO CaMO MOHATIE «IIPAaBOBOE ITOJIOKEHNE» B
3aKOHOJ]aTe/IbCTBE HE ONPEJENeHO.

CornacHo 1. 1 cT. 2 ®efepanbHoro 3akoHa Ne 66-P3 ykazaHHBIN 3aKOH UCIIONIb3yeT HOP-
MbI Ipyrux 0Tpacne171 IIpaBa, KOMIVIEKCHO PEry/iMpyeT OTHOIIEHN, BO3HMKAIOIINIE B CBA3U
C BefleHMeM Tpak/laHaMM CafloBOJICTBA, OTOPOJHMYECTBA U JJAYHOTO XO3AMCTBA, M YCTaHAB-
NMBaET NMPaBOBOE MONIOXKEHME CaJJOBOAYECKIX, OTOPOJHMYECKUX U JAYHBIX HEKOMMEPYECKUX
O6'beIII/IHeHI/HU/I, TIIOPANOK MX CO3MaHNA, NEATEIbHOCTHY, peOpraHn3annm " IMKBUTALNN, IIpaBa
1 0053aHHOCTH VX WICHOB. TakuM 06pa3oM, 3aKOHOATe/b IpyU (GOPMYIMPOBAHNY IIPeaMeTa
perymuposanna PenepanbHoro 3akoHa Ne 66-P3 npeT Mo IyTH UCKIOYEHN HOPM O CO3[a-
HUU, IesITeNIbHOCTY, PEOPraHM3al[ Uy M TMKBUJALNM TaKUX 00beJUHEHNI, IIpaBax u 06s3aH-
HOCTAX X YIEHOB M3 9JIEMEHTHOI'O COCTaBa M CTPYKTYPDBI IIOHATUA «IIPABOBOE ITOJIOJKEHNE
CaJl0BOJJYECKIX, OTOPOIHNYECKIUX U JaYHBIX HEKOMMEPUECKIX 00beIMHEHNIT TPXKIaH».

YTOo4HAA cocTaB/AOIINE IPABOBOTO MOIOXKEHNA M3y4aeMbIX ob6benuHeHni, cT. 6 Oene-
panbHOTo 3aKoHa Ne 66-P3 ycTaHaB/IMBAET, 4YTO TOBAPUILECTBO, KOOIEPATUB VMM IapTHEP-
CTBO CUMTACTCA CO3JAaHHBIM C MOMEHTA €To FOCyﬂapCTBeHHOﬁI peructpanunm, NMEET B C06—
CTBEHHOCTIU O60CO6II€HHO€ VMMYIIECTBO, IIPUXOTHO-PACXOOHYI0 CMETY, II€4aTb C IIOTHBIM
HAaIMC€HOBAaHMEM TAKOI'O 06'beJII/[HeHI/I}I Ha PpYCCKOM A3bIKe M/IN Ha PYCCKOM A3bIKE U T'OCY-
IapCTBEHHOM S3BIKE COOTBETCTBYIOIIEIl PeCITyOIMKY, BIIpaBe B YCTAHOBIEHHOM IIOPSIJIKE OT-
KpbIBaTb cueTa B 6aHKax Ha Teppuropun Poccuiickoit Pepepariyn, MMeThb IITAMIIbI ¥ 6/TaHKU
CO CBOMM HAaVIMEHOBAHMEM, a TAK)K€ 3apEruCTpypPOBaAHHYIO B YCTAHOBJIE€HHOM IIOPAJNKE 9M-
6rmemy. Takum o6pasom, 1. 4 cT. 49 ['K PO He mo3BojsieT 0TBEeTUTH Ha BCe 0603HAUCHHbIE
HpO6HeMHbIe BOIIPOCHI, IIOCKOJIbKY, YIUTbIBAA, YTO CAJOBOAIECKNE, OTOPOTHNIECKNE 1 1A~
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Hble HeKOMMepuecKye ToBapuinectsa oTHeceHbl IK PO k ToBapuiecTBaM cOOCTBEHHUKOB
HenBybKuMocTy, PenepanpHblit 3akoH Ne 66-D3 (rcxopst n3 cofiepXXaHns CT. 2 1 6) He MOXKeT
OIIepUPOBATH MHBIMY IOHATUSAMM, OTIPELe/TUTD CyObEKTHBII COCTAB JINL], KOTOPbIE MOTYT CO3-
laTh TOBApUIIECTBA COOCTBEHHUKOB HEBVDKVMMOCTH, @ TAKXKe IIe/ CO3aHMA U JAesATeIbHO-
CTU TaKMX 0ObeqVIHEHNI MHaue, yeM 3TO chenaHo B 'K PO.

Kak oTmeueHo B muTepaType, e TeTbHOCTb HEKOMMEPUYECKIX OPraHU3aINI CBA3bIBAETCS
C pasBUTHEM IPAXJAHCKOTO OOIIECTBA, B PAMKAX KOTOPOTO €r0 WIEHBI IIOTyYA0T IIPOKIe
BO3MOYKHOCTM 110 Peann3aliii CBOMX IIPaB ¥ MHTEPeCOB. XapaKTepU3YIOMMMI UX IPUHIUIIA-
MU TPAIMLMOHHO IIPU3HAIOTCA HE3aBMCMMOCTD OT TOCYApPCTBa U, KaK CIefICTBIE, OTCYTCTBIE
U3TIIHETO TOCYAAPCTBEHHOTO BMENIATENbCTBA B BOIPOCHI MX CO3/IaHNA U AeATETbHOCTH, JI0-
6pOBOMBHOCTD POPMMPOBAHNS, IPENOCTABIEHNe UM MaKCUMaIbHO CaMOCTOATEIbHOCTI 1
BO3MO>KHOCTM IeJICTBOBAaTb Ha OCHOBE Hayajl caMOyIpaBjIeHys U KoopauHanym'®. Bmecre ¢
TeM OffHOIT 13 IIABHBIX 3a/1ad FOCYAPCTBA SB/ISIETCS 0OecIiedeHe HafiieXalero HopMaTyB-
HO-TIPAaBOBOTO PETyINPOBAHNSI BOIPOCOB XXU3HY IPAXKFAHCKOTO 0011eCTBa, B TOM UICIIe [iesi-
TETbHOCTY HEKOMMePYECKUX OpTaHU3aIUIL.

[Ipencrabinsercs, 4To 0cob6o obparus BHuMaHue B Konnenuyn Ha QenepanbHbIil 3aKOH
Ne 66-D3, 3akoHopaTenb, pedopmupysa Hopmsl I'K PO, no/mkeHn Obln NpesIpuHATD LIaru K
pelIeHnIo Ipo6JieM IIPaBOBOTO PeryIMPOBAHVS CO3TAHNA U AEATEIbHOCTU CafJOBOLYECKX,
OrOPOIHIMYECKIX I JAYHBIX HEKOMMePYeCKIX 00'beIHeHIII IpaXKiaH. BMecTe ¢ TeM, Kax Io-
KasbiBaeT usyueHue OefepanbHoro sakona Ne 99-d3, cuuraTh MOCTABIEHHYIO 3a/lauy BbIIOJ-
HEHHOI1 He ITpeJICTaB/IAeTCA BO3MOXKHBIM. KpoMe Toro, oT/ie/1bHbIe IT0/I0KEHNs HOBOTO 3aKOHA
CYIIECTBEHHO YC/IOXHSAIOT CYIleCTBOBaHMEe KaK paHee CO3[JAHHbIX, TaK ¥ BHOBb CO3/JaBaeMbIX
CaJloBOJYECKIX, OTOPOTHUYECKNX V1 JaUHbIX HEKOMMEPUECKUX 00beIMHEeHMIT TPaXK/JaH.
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Abstract

The article is devoted to the analysis of the Federal Law of May 5, 2014 no 99 FZ “On Amendments to
the first part of Chapter 4 of the Russian Federation Civil Code and the Invalidation of certain provisions
of the Russian Federation legislative acts’, which introduces to RF Civil Code the norms providing for a
possibility enabling to form a legal entity as a partnership of landowners. Such a partnership relates to non
commercial corporate organizations established landowners. The paper examines the definitions of the
partnership of landowners and the subject status of its members. A special attention is drawn to forming
partnership of landowners as to gardening, vegetable gardening and cottage economy. The author focus-
es in particular on the fact that the partnerships of real estate ownership may be set up only by the owners
of land plots but the possibility to establish such a legal entity by the citizens owning land plots due to other
rights is not provided. The author shows negative consequences of relating gardening, vegetable garden-
ing and cottage economy and similar non commercial partnerships to the partnerships of real estate own-
ers and justifies the reasons for inviability as to implementing these norms in some cases. The problems
revealed are supported with the research of the historical development of the legislation on gardening,
vegetable gardening and cottage economy under the applicable provisions of the RF land code, the law
of April 15 1998 no 66 FZ On Gardening and Cottage noncommercial Associations of Citizens and judi-
cial practice. The research and examination of the Soviet legislation and applicable federal laws allowed
making the conclusion that the alterations to RF Civil Code do not cover all the needs of the associations
integrating garden and cottage owners. The results of the reform of the legislation on non-commercial or-
ganizations do not ensure the implementation of the objects specified in the Conception of civil legislation
prepared under RF President’s decree of July 18, 2008 no 1108 On Improving RF Civil Code.
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He3akoOHHOE nuuieHue BO3MOXXHOCTHU
paboTHUKa TpyaAUTbCA (aKTyasibHble
npobnembl NpaBoONPUMEHEHUA)

M.A. KnoukosB

Ha4yanbHWK OTAena rocyaapCTBEeHHOW cny>6bl 1 KaapoB MOCKOBCKOro ropofickoro cyaa, acnu-
paHT kadeapbl TPYAOBOro npasa W npasa coumanbHoro obecneveHma MOCKOBCKOro rocyaap-
CTBEHHOTO topuamnyeckoro yHmsepcuteTta umenn O.E. Kytadumua. Agpec: 107076, Poccuinckan
®epepauuma, r. MockBa, yn. boropoackui Ban, 4. 8. E-mail: mgs_vacancy@mail.ru

AHHOTaumAa

B cTartbe paccmatpuBatoTca npobnembl npuMeHeHna cT. 234 Tpyaosoro kogekca Poccuiickon ®epepaunm
OTHOCUTENbHO OTBETCTBEHHOCTY paboTofaTenA 3a He3aKOHHOE NLIEeHNe BO3MOXHOCTN paboTHUKA Tpy-
ANTbCA. ABTOP BblAENAET OCHOBHbIE XapaKTePUCTUKN HE3aKOHHOCTM NLIeHNA paboTHUKa Npasa Ha Tpya4,
BbIFAIBMIAA NPU 3TOM OCHOBHbIE CMOPHbIE CUTyauUun B NPUMEHEHUN HopMmaTmBHON 6a3sbl. OueHka cnyyvaes
OTBETCTBEHHOCTU paboToaarenA 3a nuweHne paboTHMKA npasa Ha TPy NPOBOAWTCA aBTOPOM Kak B
NCTOPUYHECKOM pa3pese, Tak 1 C y4eTOM BIMAHNA HA HOPMY NpaBa aKkTyanbHOW CyAebHON NPaKTUKM CyAoB
obLen pUCaNKLMM 1 BbICLINX cyaebHbIX MHCTaHuui Poccuinckon ®depepaummn. OTHOCUTENBHO CryyYaes
HE3aKOHHOTO NULLIEHNA BO3MOXHOCTH paboTHMKA TPyAMTLCA paccMaTpuBatoTCA XapakTep He3aKOHHOCTH
1 BO3MOXHOCTb NpumMeHeHuAa cT. 234 Tpynosoro kogekca Poccuiickon ®efepaunn K cnyvaam NULLIEHNA
npaea Ha Tpy4 NyTem HapyLeHUA OCHOBHbIX rapaHTui paboTHUKA. Takxke B CTaTbe NMPMBOAUTCA aHanu3
MOTHOMOYUI rOCYAaPCTBEHHbLIX OPraHOB M OPraHOB BACTW MO MPU3HaHUIO haKTa NMLWEeHNA BO3MOXHOCTH
TPYAUTLCA HE3aKOHHBLIM. YKa3biBaeTCA Ha HeAOMNYCTUMOCTb AnA paboToaaTenA cCaMoCTOATENbHO B OAHO-
CTOPOHHEM MNopAAKe BOCCTAaHOBUTb PabOTHMKOB Ha paboTe nyTem OTMEeHbl NPUKasoB 06 YBOMbHEHWUM,
N3MEHEHWUN MPUYMHBI YBONBHEHUA MMM NepeHoca AaTbl YBONbHEHWA. Takum obpasom, paboToaarens He
MOXET MOAMEHATb COBON IOPUCANKUMOHHBIN opraH. MaTepuanbl akTyasnibHOW cyaebHON npakTuKuK, pac-
cMaTpuBaeMble aBTOPOM, OTpaXkaloT crneundurKy npumeHeHus cT. 234 TpynoBoro kogekca Poccuiickoi
Penepaumn cyaamm obLUei topucaMKLUMn. ABTOP BblAeNAET OCHOBHbIE CMOPHbIE MOMEHTbI, HEKOTOpbIe
13 KoTopbIXx hopmmupoBany nosuumio NneHyma BepxosHoro Cyna Poccuiickon ®egepaumun. Bo nsbexa-
HVe MMeIoLMXCA B CynebHON NpakTuKe cryvaes 3n10ynoTpebneHnA npaBoM paboTHUKOM OTHOCUTENbHO
cB0ob60AHOro obopoTa TPYAOBbIX KHUXKEK B Poccuickon denepaummn aBTop paccmaTpuBaeT BO3MOXHOCTb
obecrneunTb BBEAEHUE heaepanbHOro peecTpa TPyAOBbIX KHXKeK. B cTatbe faeTca onpeaeneHne Hesa-
KOHHOTO NMULLIEHNA PabOTHUKA BO3MOXHOCTW TPYAUTLCA.

Kniou4eBble cnoBa

OTBETCTBEHHOCTb paﬁoTo,anenﬂ, HEe3aKOHHOe JNniieHne BO3MOXXHOCTU TPYyOUTbCA, HE3aKOHHOCTb, BfacT-
Hble NONMTHOMO4MA, NPaBo Ha TPyA4, 3noyn0Tpe6neHv|e npaBsoM, TpyaoBaA KHUXXKaA, HE3aKOHHOe YyBOJIbHEHNE

Bubnnorpadmyeckoe onucaHue: Knoykos M.A. He3akoHHOe nuLleHVWe BO3MOXHOCTM paboTHUKa Tpy-
OVTbCA (akTyanbHble Mpobnembl npasonpumeHeHus) // MpaBo. XKypHan BbiCluen LKOMbl SKOHOMUKM.
2014.Ne 4. C. 101-111.

B cootBercTBUM CO cT. 234 Tpymosoro kogekca Poccuiickoit Pepepanyn (nanee — TK PO)

paboTozaTenb HeceT MaTepUaabHYI0 OTBETCTBEHHOCTD 3a BCE CITyJay He3aKOHHOTO JIMIIEHNMS
BO3MOYXHOCTU PabOTHMKA TPYAUTHCS. B McTOpuieckoM paspese HOpMATUBHOI 6asbl CT. 234
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ABJIACTCS B IIOIHON Mepe IIPOsAB/ICHNEM COLVIAIbHOI MOANePIKKY 3aKOHO/JaTeleM MaTo3aliy-
I[eHHOJ IT0 OTHOIIEHNIO K pab0TOAATENI0 CTOPOHBI TPYLOBOTO OTOBOPa — PabOTHMKA.

Tax, ct. 8 Kopekca 3akoHoB o Tpyse PCOCP 1922 r. BbIfie/siIa OTBETCTBEHHOCTb HaHMMa-
TeJIA 33 HEIIPaBIIBHOCTD COOOIIIAeMBIX UM CBeIeHNIT 06 YCTIOBMAX IpejIaraeMoii paboTsl, 3a
HecoOTIofieHye IIPMHATBIX UM Ha ce0s1 00A3aHHOCTel! 110 HalIMy 1 3a He3aKOHOMEPHBII OTKa3
OT IIpueMa HampaB/IeHHOIT eMy paboudeit cuybr'. B Kogekce 3akonos o tpyge PCOCP 1971 1. B
CT. 99 oTpaxkeHa 06513aHHOCTH PabOTOAATEIsI BBIIUIATUTD PAOOTHUKY CpPeSHMIT 3apaboTOK 3a
BCe BpeMs BBIHY>KIE€HHOTO IIPOTyJia B CIy4ae 3a/iep>KKM BBIIauyl TPYHLOBON KHIDKKY 110 BUHE
apgmyHMCcTpanuu. Hopmer — nprotser ct. 181, 182 mpsiMo BosnmaraioT Ha paboTomaTeNs OTBET-
CTBEHHOCTD 32 OTKa3 B IIpyieMe Ha PabOoTy B CUeT yCTAaHOBIEHHON KBOTBI .

Kax BuiHO 13 IpUBE/IeHHBIX IPABOBBIX MCTOYHUKOB, 3aKOHOJIATE/Ib IIOCTEIIEHHO KOHKpe-
THU3UPYET OCHOBAHISI HACTYIUIEHNS OTBETCTBEHHOCTH PabOTOfATEIsI, CBA3bIBASI HECBOEBPEMEH-
HO€ 0Ty YeHNe TPYAOBOI KHVDKKI C JIMIIEHVEM TPYLOBOI (PyHKINY 1 YCTAHOBICHUEM B CBSI3U
¢ 9TMM (paKTa BBIHYXK/JEHHOTO [POTYJIa, BBLAB/ISAA Harbosee He0OGXOAMbIE B TAHHOI IIPaBOBOIL
cpefie 3allMTHBIE MEXaHM3MBbI IIpaBa paboTHMKa Ha Tpyx. [Ipunsarmo TK PO npepmrectBoBan
Le/IBII PAJL 3aKOHOJATENIbHBIX AMCKYCCHIL, CPelit KOTOPLIX MOYKHO OTMETUTD JeITyTaTCKue 3a-
KOHOJJaTe/IbHbIe IHNIIVATUBDI, IPeICTaB/IABIINE CT. 234 B CJIEYIOMINX PeJaKIVIAX.

1. ITpoext Ne 41047-3% «Paboronarenp 06s13aH BO3MECTUTb PAOOTHUKY HETIONTYYeHHBII UM
3apabOTOK BO BCeX C/Ty4asiX HE3aKOHHOTO JIMIIEHNS eT0 BO3MOXXHOCTHU TPYAUTBCS, @ MIMEHHO:
B C/ly4ae HE3aKOHHOTO YBOJIbHEHMs WM IIePeBOfa Ha APYIyI0 paboTy; HECBOEBPEMEHHOTO
UCIIONHEHNSA pellleHNsA OpraHa IO PacCMOTPEHMIO TPYHOBBIX CIIOPOB; 3a/Jep>KKI BBITAYN JO-
KYMEHTOB, HeOOXOIMMBIX I/IS IIOCTYIUIEHV Ha HOBYIO PaboTy».

2. ITpoext Ne 90038813-3* «PaboTomaTenb 0643aH BO3MECTUTh PaOOTHUKY HEMOMyYeH-
HBIIT MM 3apabOTOK BO BCeX CIydasiX HE3aKOHHOTO JIMIIEHVSI er0 BO3MOXXHOCTI TPYAUTHCS, a
VIMEHHO: B C/Ty4ae He3aKOHHOT'O OTCTPaHEeHNs OT PabOTBI, YBOTIbHEHIsI WM IIepEeBOfia Ha IPy-
ryio paboTy; OTKasa OT MCIOTHEHNUS WIM HECBOEBPEMEHHOTO VMCIIONHEHMsI PellleHNs] OpraHa
10 PACCMOTPEHMIO TPYHOBBIX CIIOPOB MM FOCYAAPCTBEHHOTO IIPABOBOTO MHCIIEKTOPA TPYyHa
0 BOCCTaHOBJIEHIN Ha MpE>KHel paboTe; 3afiep>KKV BbITAYM TPYLOBON KHIDKKM, HEITPaBYUIb-
HOJI WIV He COOTBETCTBYIOIIEN 3aKOHOATe/IbCTBY (POPMY/IMPOBKY IPUYMHbI YBOIbHEHVS B
TPYLOBOIL KHIVDKKE; B IPYTUX CIy4asAX, IPeLyCMOTPEHHBIX (elepa/IbHbIMI 3aKOHAMI U KOJI-
JIEKTVBHBIM JOTOBOPOMY.

3. ITpoekt Ne 99043672-2°: «PaboromaTenp 00s13aH BO3MECTUTh PabOTHUKY HEIIOTy4YeH-
HBII1 UM 3apabOTOK BO BCEX CTy4asxX He3aKOHHOTO JIMIIEHNS er0 BO3SMOXXHOCTI TPYAUTHCH, a
VIMEHHO: B C/Ty4ae He3aKOHHOTO YBOJbHEHMs VMM IIepeBOJia Ha APYIyIo paboTy; HecBOeBpe-
MEHHOTO MCIIONIHEHN A pellleHNs OpraHa I10 PacCMOTPEHMIO TPYLOBBIX CIIOPOB O BOCCTAaHOBJIe-
HUM Ha IIpe>XXHelT paboTe; 3afiep>kkit 0(OpMIeHI 10 BUHe paboTofaTe/ s TPYLOBOIL KHIDKKI,

! Kogexc 3akonos o Tpyne PCOCP. ITocranosnenne BLIVIK oT 9 Hos16pst 1922 1. «O BBefeHNUN B feiiCTBIE
Kopexca 3akoHos o Tpyae PCOCP usp. 1922 r.» // CY PCOCP. 1922. Ne 70. Cr. 903.

2 3akon PCOCP ot 9 gexabps 1971 r. «O6 yrBepxpenun Konexca 3akoHoB o Tpyse PCOCP» (BMecTe ¢
Komekcom) // Bemomoctu BC PCOCP. 1971. Ne 50. Cr. 1007.

* TIpoext Ne 41047-3 Tpynosoro komekca Poccmiickoit ®emepaunn // URL: http://api.duma.gov.ru/
traNescriptFull/2001-07-05 (mara obpamens: 14 Host6ps 2014 1.).

* TIpoexT Ne 90038813-3 Tpymosoro kopekca Poccuiickoit Peneparym // URL: http://api.duma.gov.ru/
traNescriptFull/2001-07-05 (mara obpamens: 14 Host6ps 2014 1.).

° IIpoexT Ne 99043672-2 Tpymosoro komekca Poccmitckoit @egepanyn // URL: http://api.duma.gov.ru/
traNescriptFull/2001-07-05 (mara obpamenus: 14 Hos6ps 2014 1.).
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3a/iep)KKI BBIIUIATHI 3apaOOTHOI! I/IAThI, 3aIePXKKI BbIAAUM JOKYMEHTOB, HEOOXOAMMBIX /I
IOCTAHOBKM Ha y4eT B KauecTBe 6e3paboTHOrO».

Bo Bcex mpoeKTax MpOCIeXMBaeTCst CTpeM/IeHIe 3aKOHOaTerNell 06ecnednTs paboTHIKA
MaKCHMa/IbHBIMY 3aIMTHBIMY MeXaHM3MaMI pean3alliy CBOeTo IIpaBa Ha TPy,

B cr. 234 TK P® B kauecTBe Hambomee 4aCTO BCTPEUYAIOMINXCA CTydaeB He3aKOHHOTO /-
IIeHMA BO3MOXKHOCTY TPYAMTBCA BBIENAIOTCSA CUTYALMH, UMEIOLIMe HEeTIOCPECTBEHHOE OT-
HoIeHMe K PaKTIeCKOMY OTCYTCTBUIO BO3SMOXKHOCTH ¥ PaOOTHMKA TPYAUTLCA: HE3aKOHHOE
oTCTpaHeHMe PabOTHMKA OT PabOTBI, €r0 yBOIbHEHIE WM IePeBOJ, Ha PYTYI0 paboTy; OTKa3
paboTozatess OT UCIOTHEHNU VI HECBOEBPEMEHHOTO UCIIOTHEHNS PellleH st OpTaHa 1o pac-
CMOTPEHUIO TPY/IOBBIX CIIOPOB VM/IY FOCYAAPCTBEHHOTO IIPABOBOTO MHCIIEKTOPA TPY/ia O BOC-
CTaHOBJIEHNY PabOTHMKa Ha Mpe>KHell paborTe; 3ajiep)kKa paboTonaTeseM BbITauy pabOTHUKY
TPYHOBOI KHVKKH, BHECEHME B TPY/JOBYIO KHVYKKY HEITPABM/ILHON M/IY He COOTBETCTBYIOLIEN
3aKOHOZIaTeNbCTBY GOPMYNTUPOBKY IIPUYMHBI YBOJIbHEHMA PabOTHMKA.

XoTst cy4ayu BO3MeLeHVsI HEIIOMYy4eHHOro 3apaboTKa pabOTHMKA KOHKPETVU3UPOBAHBI
3aKOHOZATesIeM, HO IiepedeHb He ABJIAETCA MCUEPIIBIBAIOMINM U IIOI/IEKNUT PACIIMPHUTETbHO-
MY TOJIKOBaHMIO, TaK KaK KacaloTCs BCETO CIIEKTpPa IIPABOOTHOIICHWIT MeXIy pabOTHUKOM 1
paboTopaTeneM, B TOM 4MC/Ie B paMKaX FapaHTHil, IpeflocTaBnAeMbix pabotHuky TK PO, He-
IpefocTaBIeHre KOTOPBIX MMIIaeT pabOTHMKA TIpaBa Ha TPy, XapaKkTep He3aKOHHOTO JIMIIe-
HUSI BO3MOXXHOCTU TPYAUTBCS PACKPBIBAETCA B KaXKJOM KOHKPETHOM CITy4ae, KaXK/|oM Jierie,
MICKOBOE IIPOU3BOJICTBO 110 KOTOPOMY BO30YXK/ialmoch B paMKax cT. 234 TK P®. Mexpy TeM B
TK P® oTcyTcTByeT HOHATHE HE3aKOHHOTO NUIIEHMsI BOSMOXXHOCTI PabOTHMKA TPYAUTHCS,
YTO ABJIAETCA MPEIATCTBMEM I HaJJIe)Kalllero IpaBoBOro MOHMMAaHMA IPOTHBO3AKOHHBIX
IeiicTBUII paboTOAATEN, KOTOPbIE 3a4aCTYI0 OLICHMBAIOTCA B paMKax Ipak/jaHCKOro mporec-
cyanbHOTo Kofiekca Poccuiickoit Dezrepaninu B Ipoliecce U3yYeHNs JOKa3aTeNbCTB OpraHaMu
CyneOHOI BIIaCTH.

Jly1s1 HOHMMaHMsI IPOTUBO3AKOHHOCTI AEMCTBMII paboTOofaTest 0OpaTNMCS K CTIOBapIO
C.J. OsxeroBa, B KOTOPOM 3aKOH OIIpefie/ieH KaK YCTaHOBJIEHHbIE TOCYAAPCTBEHHOI BIACTHIO
obmeobsa3aTenbHble MpaBuaa’. OOIeo6s13aTeNIbHOCTh TIPaBMIa — 3aKOHA IPe3IOMMUPYeTCs
TOCYZIapCTBOM, KOTOPOE YCTaHAB/MBAET OTBETCTBEHHOCTD VI CAHKIIMU 32 €T0 HeCOOTIofieHIe.
K.H. I'ycos’ paccmarpuBan OTBETCTBEHHOCTb paboTOfaTeNsA depes MPU3MY IPaBOIOPA/KA,
BBIAB/IAA TEM CAMBIM KPUTEPUU JOIYCTMMOTO IOBeNeHNA paboTofaTeNs Ipy He3aKOHHOM
JIMIIEHUY BO3MOXKHOCTI PabOTHUKA TPYAUTHCSL.

JleiicTBUTENBPHO, HAapyIlasi 3aKOHOATEIbHO YCTAHOB/ICHHbIE IIpaBuia, paboTofaTesnp Ha-
PYILIaeT yCTAaHOB/IGHHBIN B TOCY/lapCTBe MPaBOIOPAOK B I[eJIOM, TeM CaMBbIM IIOJBEepras co-
MHEHIIO He06XOIMMOCTD COOMIOfieH s 3aKOHa. B yacTHOCTH, HecobmofieH1e paboToaTeneM
TPY/IOBOTO 3aKOHO/IATENbCTBA MOXKET IIPOUCXOMIUTD IBYMS CIIOCOOAMIL:

1. HecobmrozieHne 3akoHa KaK HEMCIOMHEHMe TPOIefyp MepeBosia paboTHMKA, TTpeKpa-
I[eHNUs] TPYJOBOTO IIPABOOTHOLIEHS], HAIPUMED, YBOIbHEHE 6e3 COOMIOfeHNsI CPOKa yBe-
IOMJIeHVsI pabOTHUKA O IPEACTOAIIEM COKpAIlleHN) YMCIEHHOCTH WK IITaTa pabOTHUKOB,
YBOJIbHEHME 3a pasITIallleHVe MHPOPMALUY, COCTABMIAIONLIEN FOCYaPCTBEHHYIO TallHy IIpK
OTCYTCTBUM TaKOBOII I TaK flaee.

2. CobrmrofieHne pOLeyphl IPeKpalleHNs TPYJOBOTO IIPABOOTHOIIEHVA IpK QaKTIde-
CKOM 3/10ynoTpebIennn paboTofaTesieM CBOMMY IIpaBaMyl, HAIIPUMeD, IIPUHYX/eHUe paboT-

¢ Cm.: Oscezos C.J1. TonkoBslit coBapb pycckoro ssbika. M.: ACT: Mup u o6pasosanue, 2014.

7 Cm.: Iycos K.H., Ilonemaes F0.H. OTBeTCTBEHHOCTD IO POCCUIICKOMY TPY/JOBOMY IIPaBy: Hayd.-IIPaKT.
moco6ue. M.: ITpocmexr, 2011.

103



Poccwiickoe npaBso: coCTOsIHME, NePCreKTNBbI, KOMMeHTapum

HIKA K YBOJIBHEHNUIO IT0 COOCTBEHHOMY JKE/TAHNUIO, YBOIbHEHNE 3a IIPOTY/I P OTCYTCTBUN
peanpHOro (hakTa HapymeHus M160 GaKT HAPYIIEHNUS SIB/SIETCS MATO3HAYNTEIbHBIM I IOJ-
TBEPXK/ACTCSI YBAKUTEIbHBIMM HpUIMHAMU. I10JOGHBIN TONXON SBIAETCS, KaK IPABUIIO,
OLICHOYHBIM, PaCKpPbIBAeTCs MMOCPEACTBOM JTOKA3bIBAaHMA U BBIABICHUSA OPraHaMU CyfieOHOII
BJIACTY XapaKTepa CKPBITOrO HapylIeHN.

ITo penaM MCKOBOTO IIPOM3BOACTBA CYJ CBOMM pelleHyeM 00s3aH yHIOBIeTBOPUTD Tpe-
60BaHVsI UCTHA U 3AIMUTUTH €T0 IIPaBa, €C/IM OHM HEIPABOMEPHO HAPYILIEHBI OTBETYMKOM.
B cnydae He060OCHOBAHHOTO MCKA CYJ ZO/DKEH OTKA3aTb MCTIY B €T0 HPUTA3AHMAX U 3alN-
TUTh TAKMM OTKa30M IIpaBa OTBETUMKA, KOTOPbIe HEPABOMEPHO OCIOPEHbI®. AHaMM3NpPYys
aKTya/lbHYIO CyfleOHYI0 IPaKTUKY IIPYMEHNUTENTbHO K HAPYLICHNIO paboTofiaTeieM TPyLOBOit
HOPMBI, BBIZIE/IIM OCHOBHBbIE aCTIEKThl HE3AaKOHHOTO JIMIIEHNA BO3MOKHOCTY TPYIMUThHCA.

Bo-nepBbIX, HE3aKOHHOCTD IMIIEHNA BO3MOKHOCTHU TPYAUTHCA HPU3HACTCA IOPUCANKIIN-
OHHBIM OPTaHOM, KOTOPBIM 3a49aCTYI0 SB/IACTCA CYHI, peiko — defiepasbHasg MHCIEKLA TPY/A.
O.B. A6pamosa’ u B.P. Kapabenrpunkos'’ cTaBsT BOIIPOC 0 11e/1eCO00PasHOCTI PACCMOTPEHS
(eneparbHBIMI MHCIIEKIMSAMU TPYfa CIIOPa O IIpaBe, Beb TeM CAMBIM MHCIIEKI[UM TIOAMe-
HAIOT coboit cyasl. C mpyroit croponsl, A. CanupoBa cUnTaeT, 4TO HOJMEHA ITOTHOMOYMII
CyZa B [IefiCTBUAX eflepaTbHON MHCIIEKIINY TPy OTCYTCTBYET M MPOUCXOAUT HalIexKallas
peanuaanys MoMHOMOYNMI (efepaIbHOI MHCIIEKIMelT TPy/a 110 3alluTe paB pabOTHUKOB' .

B coorBercTBMM co cT. 391 TK PO K HemocpeacTBeHHOI KOMIIETEHIINN CYZIOB OTHECEHbI B
TOM YICIIe C/IyYal HapyLIeHsI TPYAOBOIl HOPMBI paboToRaTeIeM, IIOYIMEHOBAHHDbIE B CT. 234.
XoTs B cooTBeTCTBUM CO CT. 382 TK PP K opranam 1o pacCMOTPEHUIO MHAMBUYa/lbHBIX TPY-
TOBBIX CIIOPOB OTHOCATCA KOMMCCHM 11O TPYHAOBBIM CIIOPaM U CYZibl, TIOJTHOTY ITOTHOMOYMIA
cIefyeT MpUsHaTh U y GefepanbHoit nHcnekuny Tpyfa. Cr. 357 TK PD mosponser mpepcra-
BUTENAM (elepanbHON MHCIIEKIVM TPYAA B CIy4dae HapyLIeH)s TPYLOBOTO 3aKOHOJATE/IbCTBA
BBIHOCUTD PabOTOfATENI0 06s13aTeIbHbIe A/IsI MCIIOTHEHNST IPEIIVCAHISI, KaK IPABIUIO, TIPK-
3HaBaeMble CylaMy IIPY BO3HMKHOBEHNM TPYLOBOTO CIIOpa.

I[Mpencrapnsercs, 9To QefepaabHas MHCIEKLNS TPYA ABIAETCA CAMOCTOSATEIHON CTPYK-
TYpPOJ TOCYJAPCTBEHHBIX OPTAaHOB MCIIOTHUTENbHOM BJIACTU, KOTOpas IIPaBOMOYHA 3alMIIATh
IpaBa pabOTHUKOB, He 3aTparusas MolMHoMounit cyae6Hbix opraHos. K.H. Iycos oTmeuarn, 4ro
Ha BOITIPOC O TIOJTHOTE IIPOLIeCCYaIbHO BIACTY TPV MIPU3HAHNY IIPeKpalleHNA TPYLOBOTO JIOT0-
BOpa He3aKOHHBIM, €CTeCTBEHHO, OfHO3HAYHO OTBETUTDH CTI0XKHO'% TocymapcTBeHHbIe MHCIIEK-
TOPbI TPYZQa ABJIAIOTCA NMIIb HEKMM 3aIUTHBIM MEXaHM3MOM, KOTOPBIi IO3BOJAET YKa3aTb
paboTopaTenio Ha OUYeBMAHOE HApyILIeHe IpaB PabOTHIKA, He 3aTparuBas HeyperyInpoBaH-
HBIX Pa3HOITIACUIL U TPYJOBBIX CIIOPOB, KOTOPbIe pacCMaTpMUBAIOTCA B paMKax cT. 381-397 TK
P® xomuccusamMy 1o TpyHROBBIM CIIOPAM MM CYJAMM.

OmnpeyeneHHbI MHTEPEC NPEACTAB/IAET TaK)XXe OlleHKa ITOTHOMOYMII OPTaHOB B/IACTU U
TOCYHapCTBEHHBIX OPTaHOB, YIIOTHOMOYEHHBIX Ha pacCMOTpeHNe OOpallleHWiT TPpaXJaH, B

® Cm.: XKunun I A., Kopo6uenko B.B., Maspun C.I1. HacTonbHas KHUTa Cy/Ib) IO TPYAOBBIM CIIOpaM / TIOf
pen. nokt. ropup. Hayk C.IT. Maspunua. M.: IIpocnekr, 2011. C. 6.

® CM.: Abpamosa O.B. Cype6Has 3ampyrta Tpy[OBBIX IIpas rpaxpaH // Tpymosoe mpaso. 2005. Ne 1. C. 42;
Ona sce. 3amuTa TPYLOBBIX IpaB paboTHMKOB // Tpymosoe mpaso. 2004. Ne 6. C. 34.

10 Cm.: Kapabenvrukos B.P. TpynoBble OTHOIIEHSI B X035IICTBEHHBIX 06mecTBax. M.: PBK-IIPECC, 2003.

"' Cm.: Canguposa A. GenepanbHas MHCIEKUNA TPYHA M CYAbL: TofMeHa momHoMounii? // Kagposuk. 2013.
Ne 7. C. 57-58.

12 Cm.: Andpeesa JI1.A., Iycos K.H., Medsedes O.M. HesakoHHOE yBONbHEHME: HAYY.-IIPAKT. OCOOME / TOf,
pen. 3aci. feat. Hayku Poccmiickoit @epepaunmy, g.10.1H. K.H. I'ycosa. M.: I[Tpocnekr, 2009. C. 10.
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TOM 4lC/le paOOTHMKOB, B paMKaX KOMIIeTeHIINN, OIIPele/IeHHOM /I HuX (efiepalbHbIM 3a-
KOHOfaTebcTBOM. OpraHbl MOTYT ObITH, KAK YIIOTHOMOYEHBI HA paspelleHye IOCTaBIeHHO-
r0O BOIIPOCA, TaK M MMeTh KOCBEHHYIO KOMIIETEHIUIO, ABJIAACD, K IPUMEpPY, BbILIECTOALINM
opraHoM Bractu. I1.B. Tonmernn BBIieUI OPraHbl KOCBEHHOI KOMIETEHIMU'" 13 CUCTEMBI
KOMIIETEHTHBIX OPTaHOB BJIACTY, IIPM 3TOM IPHUJAB MM OIIpeiefleHHbI IPAaBOBOI BeC KaK
CyObeKTaM B3aMMOOTHOLIEHMS C TpaXXJaHaMI IOCPeICTBOM IlepeHallpaBIeHns Ux obpaiie-
HUA B KOMIICTEHTHBIII OPraH JUIM BO3MOXKHOCTb CAaMOCTOATEIbHOIO OOpallleHNs B 3aIUTY
MHTepeCoB IpaKpaHnHa. [IpuMeHnTeIbHO K pabOTHUKY TaKue 0OpalieHns MOryT ObITh Iepe-
IIpaBJieHbl KaK B OPTaHbl IPOKYPATYpPhl, TaK 1 B (pefiepasbHyi0 MHCIEKINIO IO TPYAY WIN
MHBIE YIIOTHOMOYeHHbIe opraHbl. C yueToM cBOOOJBI BbIOOpa IpakIaHIHA 10 06pallleHNIo B
TOT W/IM MHOJ OpTaH BIACTU B paMKaX BO3MOYKHOCTH, IIpefocTaB/IeHHol eMy DefiepaTbHbIM
3aKOHOM OT 2 Mas 2006 I. Ne 59-D3 «O mopsjke paccMoTpeHys obpaleHuit rpakaas Poccnmit-
ckoit Oegeparun», obpalieHne Wi 3asBieHe pabOTHNKA 0 (AaKTy HAPYIIEHWs ero IpaBa
MO>KeT OBbITh IIEPEHAIPAB/IEHO B CIIEI[Va/IbHO YIIOTHOMOYEHHBII OPTaH U sIBUTHCSI OCHOBAHM-
eM 7151 BO30YXK/IeHsI ICKOBOTO IIPOM3BO/ICTBA.

Cyne6HoIT MpaKTHKe M3BECTHBI CTy4an, KOIfia paboTofaTey, y3HaB o Iofade yBOTEeHHBIM
PabOTHMKOM JICKOBOTO 3asIBJIEHM:, CAMOCTOSTEIbHO B OHOCTOPOHHEM IIOPSA/IKE BOCCTAHAB-
NMBamu pabOTHUKOB Ha paboTe MyTeM OTMEHBI IIPUKA30B 00 YBOJIbHEHNY, U3SMEHEHUY TIPK-
YIHBI YBOJIbHEHMs WM IepeHoca JaTel yBonbHeHuA. [Ipn aTom TK P® He mpemocTassaer
paboToparenio npaBa U3MEHITD HATy YBOJbHEHNS PAaOOTHIKA, PABHO KaK 11 COBEPIIATh MHBbIE
IOPMANYECKN 3HAUMMBbIe JeVICTBIA, 3aTparuBaoliye paBa 1 MHTEpecsl paboTHIKa, 6e3 ero
HpeIBapUTEIBHOTO COITIACKS 1 ITOCTIE TOTO, KaK TPY/IOBbIe OTHOLICHMS MEXIY paboTofiaTeneM
U pabOTHMKOM yKe IIpeKpallleHbl 110 MHULIMATIBE paboroparens. Takoro «CHenmamibHOro op-
raHa IT0 PaCCMOTPEHMIO CITOPOB», KaK pabOTOaTeNb, 3aKOH He MPeyCMaTPMBAET, a VCIIPaB-
JIeHVe CBOMX OIIVOOK TaK VIV MHa4e JO/DKHO BXOAUTD B COIIACUTE/IbHbIE pAMKI — JOITyCKa-
eTCsI UCIIpaB/IeH e OMNOKY CaMIUM paboTofaTesIeM TONBKO B CIyYae COIIacusi pabOTHMKA Ha
BOCCTAHOBJIEHM€ HAPYIIEHHOTO IIpaBa.

[Tosuums Bepxosuoro Cyma Poccuiickoit @emeparuy Kak 06LIeIPaBOBOTO PeryIATOpa
IeICTBYIOLell CyAeOHON MPaKTKM B JAHHOM CTydae 0co60 mpuMedaTenbHa: «BeIBozi 0 ToM,
YTO HapyLIeHVe TPYJOBOrO 3aKOHOJATEIbCTBA pabOTONATe/Ib MOXKET UCIIPABUTD, U3[jaB IIPHU-
Ka3 0 IepeHoCe [jaThl yBONbHeHNU pabOTHMKA Ha Oolee TO3kHee BpeMs, KOIfa 3aKOHYUTCA
[epUOJ, BPEMEHHOI HEeTPYHOCIHOCOOHOCTN pabOTHMKA, sBJsIeTCS OommMOOYHbIM»'. Takum
06pasoM, «eiicTBusA paboToAaTeNs, B OGHOCTOPOHHEM MOPsIKe BOCCTAHABIMBAOIINE TPY-
IOBbIE OTHOIIEHVS C PaOOTHUKOM ITyTeM OTMEHBI IIpMKasa 00 YBOJIbHEHUY, IOPUANIECKOTO
3HAYEHNS He MIMEIOT 11 OCHOBAHMeM JIA 0TKa3a B YJJOB/IETBOPEHNN MCKA O IPM3HAHUY YBOJb-
HEHU: He3aKOHHBIM B CyfleOHOM ITOpsfiKe IPU3HAHDI OBITh He MOIyT»". be3ycnoBHO, nMeeTcs
IIOJIOXKUTE/IbHBII MOMEHT B JKeJIaHU! paboTofiaTesIell BOCCTAHOBUTD HapyIIeHHbIe IIpaBa pa-
0OTHMKA, TONbKO pabOTHUKY He BCErfa MPUATHO BOCCTAHABINMBATLCS Ha paboTe, MHOTAA /IS
Hero — 0/1aro Mony4nTh KOMIEHCALMIO 32 BPeMsI BHIHY)K/EHHOTO IIPOTy/Ia ¥ KOMIIEHCAIINN
MOPAJIbHOTO Bpefia.

13 Cm.: Marepuasibl HayYHO-IIPAKTUYECKOIT KoHpepeHiunu «PaboTa ¢ o6paleHsIMY FPOXK/AH 1 OpraHm13a-
LI TIPAaBO U PaKTHKay» (22 centsabps 2011 r.) / mox pex. I1. B. Tonmernua. M.: JTEHAH]I, 2011.

4 Temo Ne 14-B11-10 ot 19 centabps 2011 r. CipaBounblit pecypc — mnopTan Bepxosroro Cyna Poccmit-
cxoit Penepannn // URL: http://vsrf.ru/iNedexA.php (mata obpamienns: 14 Hos6pst 2014 1.).

1% leno Ne 70-KI'13-7 ot 10 ssuBaps 2014 r. CipaBouHbIi pecypc — nopran Bepxosroro Cyma Poccuiickoit
Depepanun // URL: http://vsrf.ru/iNedexA.php (nata obpauienns: 14 Hoabps 2014 r.).
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Bo-BTOpBIX, HE3aKOHHOE JIMIIEHVe BO3MOXKHOCTU TPYAUTHCSA OCHOBAHO HA HapyLICHWUM
paboToznaTesieM TPYZOBOI HOPMBI, HEIIOCPECTBEHHO KACAIOLIENICs TPYZOBOI (PYHKIUN pa-
6OTHIKA B JaHHOI OPraHM3aLNN, B TOM 4ICTIe IPOLEAYP, YCIOBUIT HACTYIIIEHNUS KaKIUX-TT160
IOPUANYECKUX GAaKTOB TPYZOBOTO IIPABOOTHOIIEHN, B YaCTHOCTH, B OTHOLICHUY TIPOLIEAY PbI
YBOJIbHEHM IO COOTBETCTBYIOMMM cTaThbsaM TK P®, oTcTpaHenus, mepesoja 1 Tak jiajee.
Tem cambIM feiicTBuA m160 Ge3neiicTBue pabOTORATENIA MUIIAIOT PAOOTHUKA BO3MOXKHOCTU
TPYAUTBCS B JAHHOI OPraHM3aNy, 16O IPEISTCTBYET TPYAOYCTPOICTBY Y APYTrOro paboro-
HaTesLd B CTyYae HEBBILAYM B JeHb YBOJIbHEHNA TPYLOBOI KHIDKKIL

B-TpeTbux, HapylIeHNe IIPOLEAYP YBOIbHEHNS U HeTIpefiCTaB/IeH e TapaHTuil akTude-
CKM 7MiIaeT paboTHMKA TPyHRoBoit ¢pyHkumn. B coorBerctBum co ct. 21 TK PO paborHuK, B
YJaCTHOCTM, MMeeT IIPaBO Ha 3aK/II0YeHle, M3MeHeHMe 1 PACTOp)KeHMe TPYOBOro I0r0BOpa
B ITOpAJKe 1 Ha YCIOBUAX, ycTaHOBNeHHBIX TK P®, pabodee MecTo, cOOTBETCTBYyIOIIEE TO-
CYAApCTBEHHBIM HOPMATMBHBIM TPeOOBAHMSM OXPAHBI TPYAA, OTABIX. YKa3aHHbIE TAPAHTII,
IpefocTasjsieMble paboTofaTesieM pabOTHUKY, AB/IAIOTCS Mpe3yMIueit, TeM 6a31coM, KoTo-
PbIiT IO/DKEH MMeTh MeCTO KaK IIpM 3aKII0UeHUN, TaK IpY pacTOp)KEHUM TPYHOBOTO JOTO-
Bopa. HempenicTaBeH1e Takux rapaHTHIl MUIIaeT pabOTHNUKA ITpaBa Ha JOCTOHbIN TPYH U
TeM CaMBbIM 06pasyeT IPeNNOChIIKN [/Is He3aKOHHOTO JIVILIEHUA BO3MOXXHOCTH TPYIUTHCA.
JInmras paboTHMKa MpaBa Ha pabodee MeCTO, COOTBETCTBYIONIee TOCYIAPCTBEHHBIM HOpMa-
TUBAM, VI He MPEJOCTAB/ILI €My OTIIYCK, paboTofaTeb GaKTUIECKU CTABUT IHOJ, yIPO3y
JKU3HD I 3I0POBbe KOHKPETHOTO PabOTHMKA.

[TpuMeHuUTeNbHO K (DaKTy HEBBIAYM TPYLOBOI KHIDKKM KaK HE3aKOHHOMY JIMIIEHNIO
BO3MOXXHOCTU TPYAMUTHCSA HEOOXOVIMO YACHUTD, YTO J/IA BO3TIOXKEHMS OTBETCTBEHHOCTU
Ha paboTomaTens B coorBeTcTBUM cO CT. 234 TK PO HeBbIaua TPyHOBOIT KHIDKKM TO/DKHA
akTyyecKy NMUIINTb pabOTHMKA BO3MOXKHOCTY TPYHAOYCTPOUTHCA. Hu 3akoHOmATeNIbHbII,
HII [IOJJ3aKOHHBIIT HOPMATVBHBIE PETY/ISITOPHI He 0053bIBAIOT PAOOTHUKA VIMETD TOIBKO OHY
TPYAOBYIO KHIDKKY, OHM JIUIIb YKa3bIBAIOT O0S3aHHOCTh PabOTOHATENIsI 3aBECTHU TPYLOBYIO
KHIDKKY PaOOTHIKY, IOCTYTAoleMy Ha pabOoTy BIIepBbIe, M 00513aHHOCTb PabOTHMKA IIPeb-
SABUTD TPYOBYIO KHIDKKY IIPU TPYAOYCTPOIICTBE B UNMCIIe 0OA3aTEIbHBIX B COOTBETCTBUU CO
cT. 65 TK PO goxymenTos. Takum 06pasoM, y pabOTHMKA eCTb BO3SMOXXHOCTD MIMETb JiBe TPY-
IIOBBIE KHIDKKM U 6o7ee, IpeIbABIAA pabOTOflaTeNNio Ha CBOe ycMoTpeHMe mobyo. K mpu-
Mepy, MOCKOBCKMM TOPOJICKMM CY[IOM B KaCCallIOHHOM omnpefieienny ot 19 mionsa 2014 r.
Cpeny MpOYMX [OKA3aTeNbCTB 37I0YIOTPEOIeHIsT ICTIIOM CBOUM IIPABOM OBbIIO YYTEHO, YTO
B IIPOM3BOJCTBE CYIOB I. MOCKBBI OHOBPEMEHHO HaXOAM/I0Ch HECKOIBKO IPAXKIAHCKUX el
o uckaM M.C.JI. x cBouM 6bIBIIMM paboTomaTernsiM 06 0053aHIM BBIIATh TPYHLOBYIO KHIDKKY,
I7le MCTel] YKa3bIBaJI, YTO TPYHOBas KHIDKKA He ObI/Ta eMy BbIfjaHa ITpu yBonbHeHnn. CooTBeT-
CTBEHHO, IpY 0pOPMIIEHNN Ha pabOTy K CIIefyIoleMy paboTolaTeNo, TPyAoBas KHIDKKA He
Moria OBITh eMy IlepeflaHa BBUAY ee OTCyTCTBIA. OFHAKO MCTel] YKa3bIBaeT, 4TO IiepeiaBal ee
IIPU YCTPOIICTBE Ha PpaboTy K KaXXIOMY 13 OTBETUMKOB, YTO CBUETE/IbCTBYET O HAMEPEHHOM
BBeJleHNN paboTofaTess U CYA B 3a0/Ty X/ jeH1e 1 3/I0YIIOTPpeOIeHNI MCTI{OM CBOUM IIPaBOM'™.

Bo msbe>xaHme OTHOCUTENIBHO CBOOGOFHOrO 060pOTa TPYHOBBIX KHIDKEK B Poccuiickoit
Depeparyy cunuTaeM BO3MOXHBIM 00eCIIeunTh BefleHne (efiepanbHOTO peecTpa BhITaHHBIX
TPYROBBIX KHIDKeK. B HacTosilee BpeMs B CIydae HOSABIEHM COMHEHUI y paboroparens B
kBa/ipuKanyy pabOTHMKA, IOATBEP)KAECHHON IIPU TPYHLOYCTPOICTBE TONBKO TPYHOBOI
KHIDKKOIL, paboToaTeIb MOXKeT 0OPaTUThCS B OpraHbl IIEHCHOHHOTrO (oH/Aa 3a nHpopMarm-
eif 0 paKTMIeCKOM HAIMYUM CTaXKa pabOTHI U OIpele/eHHbIX (GMHAHCOBBIX OTUMC/ICHNU, He

16 Tero Ne 4r/5-5731/2014 // Apxus MoCKOBCKOTr0 TrOpoAcKoro cyza. 2014.
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TOIIyCKas Ipy 3ToM HapyieHns HopMm PefepanbHoro sakoHa ot 27 urons 2006 1. Ne 152-D3
«O IepcoOHaIbHBIX JAHHBIX». B cTydae mogTBep>kaeHms PakTa MOAI0KHOCTH JOKYMEHTa, pa-
OOTHUK MMOAIEXNT YBOIbHEeHMo IO 1. 11 4. 1 ¢T. 81 TK POV,

Mexy TeM IpefIMeTOM CIOPHOI CUTyaluy, fOUIefiIell O IPUCAUKIMOHHOTO OPraHa,
OypeT paKkT HEBO3MO>KHOCTH TPYHOYCTPOIICTBA PAaOOTHIKA IMEHHO BBIY OTCYTCTBUSA Y HETO
TPYROBOJ KHVDKKY C IPOLIIOr0o MecTa paboTsl, Ifie OH ObUI He3aKOHHO yBOJIeH. B cyme6HOoM
pemrerny ot 25 gHBaps 2012 I. IO MCKY O IPUSHAHUY HellelcTBYIOWUM a63. 4 1. 35 IIpaBun
BefleHIsI TPYAOBBIX KHIDKEK, MSTOTOBIEHNH O/IaHKA TPYHOBOI KHIDKKY U 00eCIiedeH st NMu
paboroparerneit'® Bepxosubiit Cyn Poccuiickoit ®enepannn, oTkasbiBasi B yOBIETBOPEHIN
Tpe6OBaHMIL, la/l PACIIMPUTENbHYIO TPAKTOBKY IOCIECTBII HEBBIIAYM TPYAOBOI KHVKKIL.
CyZ KOHCTaTMPOBAJI, YTO OCYIIECTB/IEHNE MPEJOCTaBIeHHbIX pabOTHNKAM IIPaB B 0071aCTU
COIMAIbHO-TPYHLOBBIX OTHOIIEHNI MOXKeT KacaTbCs He TOTbKO BO3MEIIEHN MaTepIaTbHOTO
yiep6a, IPUYNHEHHOTO B Pe3y/IbTaTe HE3aKOHHOTO JINIIEHS €T0 BO3MOXXHOCTY TPYAUTHCS,
HO TAK>Ke ydeTa U MCUMC/IEHNs CTPAXOBOTO CTaXKa [IA IOCTIeNYIOIeTro Ha3HaueHMs TPySOBOi
HEHCU 1 TIOTyIeHNs TOCOOMUs 10 BPEeMEHHOI HeTPYAOCIoco6HOCTH Y.

B-4yeTBepThIX, OTBETCTBEHHOCTD PabOTO/aTe A UCKTIOYAETCS TIPK 37I0YTIOTPeO/IeHIH pa-
BOM €O CTOpOHBI paboTHuka. B 1. 27 [TocraHoBneHus Ilnenyma Bepxosnoro Cypma Poccuit-
ckoit Pepmepauym ot 17 mapra 2004 1. Ne 2 «O npumenenun cypamu Poccniickoit @emepanym
Tpynosoro kogekca Poccuiickoir @epeparum» pasbsACHEHO, UTO IIPY Peann3anny rapanTuii,
IIPefOCTaBIEHHBIX KOZIEKCOM PabOTHUKAM B C/Iy4ae PACTOP)KEHMsI C HUMIU TPYHLOBOTO JOTO-
BOpa, TO/DKEH COOMIONAThCs 0OIIePaBOBOIl IPMHIIUIT HETOMYCTUMOCTHU 3/I0YIIOTpebIeHNs
IpaBOM, B TOM YNCIIe ¥ CO CTOPOHBI paboTHuKa. ITof 3moynorpebneHeM IpaBoM CO CTOPO-
HBI pabOTHMKA C/lelyeT MOHMMATD (PaKT COKPBITVA KOHKPETHBIX 0OCTOATENBCTB, KOTOPBIE 13-
BECTHBI TOJIBKO €My U CIIOCOOHBI ITOB/IMATD Ha XapaKTep U IIOC/IeCTBIA BOSHMKHOBEHS TOTO
VI MHOTO I0PUANYeCcKOro ¢akTa B TPYLOBOM U MHOM HEIIOCPEACTBEHHO CBA3aHHOM C HUM
mpaBooTHoureHnu. K TakuM CIy4asm MOXXHO OTHECTHU COKPBITHE (haKTa BpeMEHHOIT HeTPYLO-
CIIOCOOGHOCTY B IeHDb YBOJIbHEHUS, Ha/IN4Ule 0OCTOATENbCTB, IPETOCTABIIOMINX IPEUMYIIie-
CTBa Iepef] APYTUMY PabOTHUKAMM M He M3BECTHBIX PabOTO/jaTe/Ni0 Ha MOMEHT YBOJIbHEHNS,
VHBAIMUIHOCTD U APYTHe 06CTOATENbCTBA, HOCAIIME CKPBITBI A paboTOfaTeNs XapaKTep.
VickmoueHne U3 3TOro NepevHs Telepb COCTaB/AeT (PAKT COKPBITIA pabOTHULIEH 6epeMeHHO-
cru. B coorBercTBuu ¢ Hopmamu TK PO GepeMeHHBIM )KeHIMHAM IPEIOCTAB/IIOTCS TapaH-
TUH, 3aLUIIAIONINE UX OT JI0OBIX IIPUMEHEHNI JUCKPUMIHALIMN U 3aIIpeLaloliyie YBOTbHATD
HOCTIEHNUX [0 MHUIMATUBE PabOTOATEIS.

PaccmoTpum mpumep cyne6HOI TPaKTUKY, IBUBLINIICSA B TOM YNCIIe OCHOBOII /11 GOPMU-
posanusa nosunuu Bepxosnoro Cyna Poccutickoit ®enepanuu B [Tocranosnennn IInenyma
Ne 1?0, A. 6pu1a yBosieHa B cooTBeTcTBUM € II. 2 4. 1 ¢T. 81 TK P® no coxpaenuto mrara. B
000CHOBaHNE CBOMX TPeOGOBAHMIT A. 3asIBIIA, YTO IIPU YBOIbHEHUN PabOTOAATEIb He YUeI,
YTO OHa ABJIAETCA OMHOKOI MaTepblo. CyJl IepBOil MHCTAHIUYU OTKa3asl VICTUIIE B YHOBJIET-

17 Cm.: Knoukoe M. 3afepxka BbIauyl pabOTHUKY TPYAOBOI KHVDKKI: OTBETCTBEHHOCTD paboToparerns //
Kapgposuk. 2014. Ne 10. C. 136.

'8 VrB. mocranosnenueM Ilpasurenpcrsa Poccniickoit Pepeparym ot 16 anpensa 2003 r. Ne 255.

' ITeno Ne I'’KIIM11-2044 ot 25.01.12 r. CripaBouHbIit pecypc — mopran Bepxosroro Cyza Poccmiickoii
Denepanym // URL: http://vsrf.ru/iNedexA.php (maTa obpamenns: 14 Hoa6ps 2014 1.).

*Tlocranosyenue ITnenyma Bepxosroro Cyna Poccuiickoit @epepanum ot 28 ssuBaps 2014 1. Ne 1 «O mpu-
MEHEHUM 3aKOHOJATeIbCTBA, PEryMPYIOLIEro TPy KeHIIMH, JIALL C CeMeTHBIMU 00A3aHHOCTAMY ¥ HECOBEp-
meHHONeTHMX» // bronnerens BepxosHoro Cyza Poccuiickoit @epepannn. 2014. Ne 1.
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BOPEHNN VICKA, IOCYNTAB HEBO3MOXKHBIM IIpMMEeHeHNe K MCTHIe nonoxennit cT. 261 TK PP
(rapaHTHUM OAVMHOKOI MaTepH, BOCIUTHIBAIOIEI MaIOJIETHETO pebeHKa — peOeHKa B Bo3pac-
te 1o 14 net). Cypme6Hast KO/UIerus M0 TPAXIAHCKUM fierlaM MOCKOBCKOTO TOPOJCKOTO Cy/a
onpegenenueM ot 10 ausapsa 2014 r. oTMeHMIAa IOCTAaHOBJIEHHOE CY[OM pellIeHNe, ICKOBOE
3agB/IeHMe A. YNOBIETBOPM/IA IO CAENYIOIMM OCHOBAaHMAM. B cooTBeTcTBUM C 4. 4 CT. 261
TK P® pacTopXeHue TPygoOBOTO [OTOBOPA C OAVHOKUMM MaTepPSAMM, BOCIUTBIBAIOLIVIMMA
pebeHKa B Bo3pacTe 1o 14 jieT, [pyruMy IMLIaMM, BOCIUTBHIBAIOIIVIMM YKa3aHHBIX JeTeil 6e3
MaTepy, [0 MHUIMATHBE PaboTOfaTeNs He HOImycKaeTcsl. Mexy TeM perenneM cyga barma-
IIMXMHCKOTO FOPOICKOro cyfa MockoBckoit obmactu ot 18 mapra 2010 1. B. 6511 muiter ponu-
TeNIbCKUX IPaB [0 OTHOILIEHNIO K HecoBeplIeHHomeTHelt fouepn A. Takum obpasom, A. 6bI1a
IpU3HaHa OfJTHOKOII MaTepbio ¥ BOCCTAHOB/ICHA Ha paboTe. AHaMM3MPYA NONOKEHN CT. 234
BO B3aMIMOCBSA3M €O CT. 77, 80, 81, 83 TK PD, Heo6x0aMMO yKa3aTb Ha OCHOBHBIE aCIIEKTBI pac-
CMaTpMBAEMOT0 BOIIPOCA, OTPA3KB C/TyYay HE3AaKOHHOTO JTIUIIEHNA BO3SMOXKHOCTHU TPYAMUTHCA:

Bo-IepBBIX, 3TO HEBO3MOXXHOCTb VMCIIONHEHMsI 00sS3aHHOCTEl 110 KOHKPETHOI TPYAOBOIL
¢dyHKUMY, ABTIIONIENICS 00513aTeIbHBIM YC/IOBIEM TPYLOBOTo forosopa. OTBETCTBEHHOCTD B
JIAaHHOM C/Ty4ae BO3HUKAET 3a He3aKOHHOe YBOJIbHEHIe, He3aKOHHBIN IIepeBofi, 0TKa3 pabo-
TOfIaTeNlA OT VICHOTIHEHNA U/ HECBOEBPEMEHHOTO VCIIOJTHEHNS PEeIlleHN sl OpraHa o PaccMo-
TPEHMIO TPY/IOBBIX CIIOPOB MM FOCYAAPCTBEHHOTO IIPABOBOTO MHCIIEKTOPA TPYy/a O BOCCTa-
HOBJIEHNN PabOTHNUKA Ha MPeXHell paboTte. Bo-BTOPBIX, 3T0 HEBO3MOXXHOCTD /ISl paOOTHMKA
peanusoBaTh CBOI0 BOIO 110 TPYAOYCTPOICTBY B COOTBETCTBIU C IIPOeccueri, 1o CIelyab-
HocTu. OTBETCTBEHHOCTb BOSHMKAET 3a 3a/IeP)XKKy paboToiaTesieM BbIIadN PpabOTHUKY TPY-
TOBOJ KHVDKKM, BHECEHUA B TPY/IOBYI0 KHIDKKY HEIIPaBM/IbHON W/IM HE COOTBETCTBYIOLIEN
3aKOHOJATENbCTBY (GOPMYITUPOBKM MPUYMHBI YBONbHEHNA PabOTHIKA, @ TAKXKe 32 He0OOOCHO-
BaHHBIII OTKa3 B IIpueMe Ha paboTy. B-TpeTbux, 93T0 HEBO3MOXKHOCTb UCIIONHATD TPYHOBbIE
00513aHHOCTH BBy HAapyLIeHMs] paboTOAaTe/IeM OCHOBHBIX 00513aTe/IbCTB Iepef paboTHM-
KOM, €C/IM TaKue HapylIeHNs MOTYT IIPUBECTY K OTCYTCTBUIO pPeaibHO BO3MOXKHOCTHI Y pa-
60THMKA UCHOMHATD TPyROBYI0 ¢yHKuumio (ct. 21 TK PD). K takum HapyieHUsIM MOXHO, B
JaCTHOCTY, OTHECTHU IIPENOCTAaBIEHNUE OTITyCKa 6e3 coXpaHeHMs 3apabOTHOI IIAaThI MO TIPK-
HY’KJIeHMI0 paboToyaTess, He3sakoOHHOe 00'bsAB/IeHNe IIPOCTOsA, HeoIIaTa paboTofaTeneM Ie-
pUofa IPUOCTAaHOBJIEHN A paOOTHUKOM pabOThI B COOTBeTCTBUM €O CT. 142 TK P>,

Hapyurast ocroBononarasomye npyHunmosl TK PO B gacTu otkasa ot peammsanun o06s1-
3aHHOCTEII 10 [IPEJOCTABIEHNIO TAPAHTIII KOHKPETHOMY PabOTHIKY, paboTofaTeNb He BCer-
fla OLleHNBAeT BO3MOXKHbIE TIOC/IEICTBIS CBOUX HAPYLICHMIT IIpaB pabOTHUKA Ha JOCTOIHBIII
Tpyz. CaHKIMY U1 pabOTOATEIA 110 BO3MEIeHIIO HEIIOTyYeHHOT0 3apaboTKa MPUMEHIOT-
€ K KOHKPETHOMY XO3SJICTBYIOIIEMY CYOBEKTY yyKe IIPU BBIHECEHNN pelleHNs cyfnoM. Pabo-
TOJjaTe/Ib He BCerna IpusHaeT ceOs CTOPOHOIT, HapyILIMBIIEN TO MIN MHOE 3aKOHOIIOJIOKEHNE.
MO>XHO IIPeIIIoNOKUTb HeKOTOPBIe AeCTBIUA paboTofaTe/Id B paMKaX TPYLOBOrO IIPaBOOT-
HOUIEHMS.

1. Ilpn BCTymIeHnu B TPYyAOBOE OTHOLIEHNME B KadeCTBE CTOPOHBI paboTofarenp 06s13aH
6esycnoBHO cobmonath Tpynosoit komekc Poccmiickoit defepariiy 1 MHble HOPMATUBHbBIE
IIpaBOBbIE aKThl, COfiepyKallyie HOPMBI TPYIOBOTO IIPaBa.

2. Paboropatens B 1enax 3¢ eKTUBHOI SKOHOMUYECKOI IeATe/IbHOCTY Y PAllYIOHA/IbHOTO
yIIpaBJIeH)sI IMYIIeCTBOM CaAMOCTOATE/IBHO, IIOJ CBOI0 OTBETCTBEHHOCTD IIPMHUMAET He0b-
XOJ[MIMble Kaf[pOBble pellleHN .

! Termo Ne 33-282/2014 // Apxus MoCKOBCKOT0O TOpPOICKOTo cyza. 2014.
22 JTermo Ne 33-34109/2014 // Apxus MoCKOBCKOTO TOPOACKOTo cyza. 2014.
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3. IlpuMeHAA KOHKpeTHbIe OCHOBAHNA yBO/IbHEHA O CT. 77, 81 TK P® wmu 6ymyun cro-
POHHMM Y4aCTHMKOM yBOIbHeHMI1 110 cT. 80, 83 TK PO (yBonbHeHMe 0 COOCTBEHHON MHUIIN-
aTyBe, 110 0OCTOATENbCTBAM, He 3aBUCAIIVM OT BOJIY CTOPOH), pab0TORATeIb MOXKET MCIIONb-
30BaTh Te IIPOLEYPhl YBOIbHEHN A, KOTOPbIE IIOMIEXKAT IPYMEHEHNIO B KaXKIIOM KOHKPETHOM
crtydae, 160 3aByaPOBATh OJHO OCHOBAHIIE YBOIbHEHMS IPYTUM, 60JIee [jIst HErO BBITOI-
HBIM (HO He BCerfja 3aKOHHBIM). TakyM ke 06pasoM BO3MOXKHO ¥ IIpUMeHEHe IPOLefyp OT-
CTpaHeHMs PabOTHMKA OT pabOThI U MHBIX CIIy4aeB HE3aKOHHOTO JIMIIEHUS BO3MOXKHOCTH
TpyAuThcs. [IpUMeHUTeNIbHO K paboToRaTeN0 U HeOOXOUMOCTI COOTIOfEeHNsT IPUHITUIIOB
obecrievyeHnst mpaBa KaXXJOro pabOTHMKA HA CIIPABE/IMBBIE YCIOBYSI TPY/AA, 3aKOHOMATENDb
IIpUBeJI IPUMEPHDII TepeYeHb TaKUX YCTIOBUIL, @ UMEHHO YCTIOBMs JO/DKHBI OTBEYATh Tpebo-
BaHMAM 0e30IaCHOCTM U TUTHEHBI, IIPaBa Ha OTABIX, BK/II0Yas OrpaHMYeHue pabodyero Bpe-
MeHH, IPeOCTaB/IeHe eXKeJHEBHOTO OT/bIXA, BBIXOAHBIX 11 HEPAabOUMX MPAa3THUIHBIX JHE,
OIJIAYMBA€MOTO €KETOJJHOTO OTITyCKa.

ITogBops UTOT CKa3aHHOMY, MOXKHO JIaTh ONpefie/ieHNie He3aKOHHOMY MUIIEHNI0 BO3MOXK-
HOCTYM PabOTHMKA TPYAUTHCA. DTO YCTAHOBIEHHOE CY[IOM HapylIeHNe CO CTOPOHBI pabo-
TOfaTesLs, JNUIIAoNiee PaOOTHIKA BOSMOXKHOCTHU MCIIOMHSATD CBOM TPYHOBbIE 0OSI3aHHOCTH,
[IPeyCMOTPEHHBIE TPYAOBBIM JOTOBOPOM, a TAK)XKE HECOOIIOfieH e ITPaB PAbOTHIIKA, KOTOPOe
MOXKeT IIPUBECTU K OTCYTCTBUIO Y PaOOTHMKA BO3MOXKHOCTM TPYAUTHCS, BKIIOYAs, B 4acT-
HOCTH, TIPaBO PabOTHMKA Ha MOTyYeHle YCTAHOBIICHHOI TPYAOBBIM JOTOBOPOM 3apaboTHOIL
IUIAThI [0 0OYCTIOB/IEHHO TPYAOBOI GYHKIVIL.

B xauecTBe HE3aKOHHOTO JMINEHME BO3MOXKHOCTY TPYIUTBHCA IPU3HAETCA IOPUCAMNKIIN-
OHHBIM OpPTaHOM B Ka)KJIOM KOHKpeTHOM ferne. IIpeficTaBndercs, 4To paclIlMpuUTeIbHOE TON-
KOBaHMe IOPUCAMKIVOHHBIMY OPraHaMy OCHOBaHMUI HE3aKOHHOTO JIMIIEHNUSA BO3MOXXHOCTU
TPYJAUTbCA, YKa3aHHBIX B CT. 234 TK PO, uepes npusmy saljuTbl OCHOBHBIX ITPaB U FapaHTUIA
pabOTHMKA B HBIHEIIHEl IIPaBOBOIL CIICTeMe, 6e3yC/IOBHO, TOTIOKUTE/IbHO CKa3bIBACTCS Ha 3a-
T paB PaOOTHMKA OT HE3aKOHHOT'O IMILIEHNA TIpaBa Ha TPYH.
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Abstract

The paper studies the problems of applying article 234 of RF Labor Code to the liability of employer for
illegal deprivation of work. The author specifies the majour features of illegal deprivation of the right to
work for an employee and points to the typical controversial situations in applying the norms. Evaluation
of liability cases against the employer for deprivation of work historically and the influence of the current
judicial practice in courts of general jurisdiction and in RF higher judicial instances. As to the cases of
illegal deprivation of work, the article studies the degree of illegality, possibility to apply article 234 of RF
Labour Code to the cases of depriving the right to work by violating the majour employee’s guarantees.
Besides, the paper examines the authorities of state bodies and the bodies entitled to recognize the fact
of such deprivation as illegal. The paper shows that it is inappropriate for employer to restore employees
voluntarily by cancelling the dismissal orders, changing the cause of dismissal or transferring the date
of dismissal. Hence, the employer may not serve as a jurisdictional body. The materials of the current
judicial practice studied by the author reflect the specifics of applying article 234 of RF Labour Code by
general jurisdiction courts, specifying the majour controversies some of which served as a basis for the
decisions of RF Supreme Court Plenum. To avoid the cases of abusing the right of the employee as to
the free circulation of work record books in the RF, the author proposes to arrange the federal register of
work record books in the RF. The article defines illegal deprivation of work for employee.
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Pa3pelwleHunna
B TeJIeKOMMYHUKaLUOHHOU chepe*

J1.K. TepelweHko

BeAyLUMIN SKCMepT Hay4Ho-y4ebHon naboparopum no nHgopmaumorHomy npasy HAY BLUD, samectutens
3aBefytoLLero oTAenoM agMUHUCTPATUBHOIO 3aKoHoAaTeNnbLCTBa 1 npouecca NHCTUTyTa 3akoHodaTenb-
CTBa M CpaBHUTENbHOrO npasoBedeHuA npu lMpaButensctBe Poccuiickon ®depepauunn, 3acny>KeHHbI
topuct Poccuiickon ®epepaunn. Agpec: 117134, Poccuinckaa ®epepaumna, Mocksa, yn. bonbliaa Yepe-
MyLIKUHCKaA, A. 34. E-mail: adm2@izak.ru

AHHOTaUuuA

CTaTbA NocBsALleHa AeNCTBUIO Pa3peLunTesibHOM CUCTEeMbl B TETEKOMMYHUKALMOHHOWM cdepe, aHannay
CYLLECTBYIOLUMX 3aMpeToB U OrpaHNYeHNin, aAMUHUCTPATUBHLIX 6apbepoB U HaNpaBeHUn NX CHUXEHWA.
OpPeKTUBHOCTL OTPACIN CBA3W B HEMASIOW CTEMEeHU 3aBUCUT OT UCMOMNb3yeMblX METOLOB rocyaapCTBEH-
HOrO PEerynmpoBaHusA, OT MPUMEHAEMbIX Mep paspeLunTesibHOW cucTeMbl. PaccmMaTpuBaloTca nNpaBoBbie
OCHOBbI A€ATENbHOCTM B 0611acTy CBA3W, NpedycMaTpuBatoLLme Lenblii KOMMEKC paspeLumTesibHbIX Mep,
BKJIO4aA NIMLEH3MPOBaHNe, perncTpaumio, BblAeneHre nofoc paanodacToTHOrO CnekTpa, pacnpesene-
HWe 1 UCMoNb30BaHNe PecypcoB HyMepaumn. PaspelwuntenbHble Mepbl pas3aenaoTca Ha ABa 6rioka: mepsbl,
onpenensAiolMe yCnoBuA AeATENbHOCTM OnepaTopoB CBA3M, U Mepbl, ycTaHaBnuBatolwme TpeboBaHuA
K NMPUMEHAEMOMY 060PYLOBaHMUIO M COOPYXKEHUAM (CTauMoHapHOMy 060pyaoBaHUIo, KabemnbHbIM Coopy-
>KEHUAM CBA3U, PaAMOSIEKTPOHHLIM CPEACTBAaM U BbICOKOYACTOTHLIM yCTpoiicTBam). Mpobnembl NnueH-
3MpOBaHNUA YCyr CBA3U 06YCMNOBMEHbl PasNUYHbIMK MPUYUHAMKU, B TOM Yuce GOMbLUMM KONMYeCTBOM
JILIEH3UPYEMbIX BULOB AeATENbHOCTU. 3a4acTyto onepaTop CBA3M AJA OCYLLECTBIIEeHNA CBOe OCHOBHOW
LeATeNbHOCTUN BbIHYXXAEH nonyyaTb 6onee AecATU NUUeH3uiA. B cBA3W ¢ aTUM npencTaBnAeTcA nones-
HbIM 3aMMCTBOBaHWE OMbITa APYrUX CTPaH, B KOTOPbIX 3aKOHOAATENbHO NPedycMOTpeHa BO3MOXHOCTb
nony4YeHus yHMBepcanbHo nuueHaun. OfHaKo AnfA 3TOro HeO6X0AUMO BHECTU KOPPEKTUBLI HE TOMBKO B
®epeparbHbIi 3aKoH «O CBA3U», HO U B 3aKOHOAATENLCTBO O NLEH3MpoBaHuK. Kpome Toro, cyliecteyeT
M NPAMO NPOTUBOMOMOXHAA npobnemMa — yKpynHeHue BMAOB YCMyr CBA3U, MOANEXalyX NMUEeH3Mpo-
BaHWIO. [NA KPYMHbIX UFPOKOB HAa PbIHKE TENeKOMMYyHWKauui 3T0, 6e3yCroBHO, XOPOLO, OAHaKO ANA
MeJIKMX OMepaTopoB CBA3W Takoe YKPYMHEeHWe BrieYeT 3a co6oW HeOBXOAMMOCTb BbIMOMHATL AOMOMHU-
TenbHble TPeBGoBaHWA, KOTOPbIE OHY paHee He BbIMOMHAMN NPY OKa3aHWN OrPaHNYEHHOTO NepeyHa yeiyr
cBAsn. ObpalyaeTca BHAMaHWE Ha OfHY U3 OCTPbIX MPO6eM B MOMyYeHUN NLEH3NN Ha oKasaHue ycryr
CBA3M — OrPaHWYeHHOCTb PaAMo4acTOTHOMO CMEeKTpa, B CBA3M C YEM Has3HaYeHWe PaamovacToT MOXeT
NpeBpaTUTLCA B HEMPEOAONUMBIV 8 AMUHUCTPATUBHbBIN 6apbep.

KnrouyeBble cnosa

TeNeKOMMYHUKaLMOHHaA cdepa, OTpacsb CBA3W, roCyAapCTBEHHOE PerynpoBaHue, paspelleHus, pas-
pewmnTenbHaA cuctema, nuueH3npoBaHme, pa,ﬂ,l/lO‘-IaCTOTHbII?I CNeKTp, adMUHUCTpPATUBHbIE 6apbepbl

Bubnuorpacunyeckoe onucanue: J1.K. TepelueHko. Pa3pelueHna B TeNneKoOMMyHUKaUMOHHON cchepe // MNpa-
BO. XKypHan Bebicluen wkonbl 3koHoMukm. 2014. Ne 4. C 112-123.

* VccnenoBaHme OCyILeCTB/ICHO B paMKax IIporpammel ¢yHIaMeHTanbHbIX Kccnenosanuit HMY BIIO
B2014r
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Otpacib MHGOPMALMOHHBIX TEXHOIOIMI M CBA3M — OffHa U3 Hanbojee AMHAMUYHO Pa3-
BMBAIOLIVXCSA OTpacyeil B MIPOBOIl 9KOHOMIKe, B ToM 4ucie u B Poccun. CpegHuit TemI po-
CTa pOCCUIICKOTO PbIHKA 3a IocefHue 10 ieT MpeBOCXOAUT CpeJHeMIPOBOIL, IIPU 3TOM POC-
CUIICKast OTPaC/Tb MHPOPMAIMOHHBIX TEXHOMOTUI B O/MpKaitime 5-7 JIeT MMeeT MOTeHI[a
3HAYNTENIBHO Ootee OpicTporo pocta — Ha 10% u Horee B Tog'.

ITocraBnenHasa B KoHuenmum JOATOCPOYHOTO COLMANTbHO-3KOHOMMYECKOTO PasBUTHUA
Poccniickoit epeparnun Ha nepuop fo 2020 roga 3agada GOpMUPOBaHNS HOBOM 9KOHOMMI-
K/ — 9KOHOMUKY 3HaHMIT ¥ BBICOKMX TEXHONMOTMII, — HEBO3MOXXHa 6e3 aKTMBHOTO pa3Bu-
THUA 3TOI OTpaciyu. BMecTe ¢ TeM 04eBUIHO OTCTaBaHMeE TEMIIOB PasBUTUA OTPACIN CBA3U OT
MIPOBOTO YPOBHS, KOTOPOE CBA3aHO B TOM 4YMC/I€ C MajIoN JO/NeN Pajyo4acTOTHOTO CIEK-
Tpa, KOTOPBI/ MOTYT MCIIOb30BaTh TPAXKAAHCKME IIOIb30BATENMN, BBICOKON JIONIEN CIEKTPa,
OTHOCHMMOTO K KaTeTOpMM COBMECTHOTO MCIIO/Ib30BaHMA, HU3KMM YPOBHEM KOHKYPEHIIMI Ha
POCCUIICKOM pBIHKE, CYLIeCTBeHHBIMI aIMUHMCTPATUBHBIMU Oapbepamu’. DPpPpeKTUBHOCTD
OTpac/u CBsA3M, 6€3yCTIOBHO, B HEMAJION CTeNeHNU 3aBUCUT OT UCIIONIb3YEMbIX METOJOB TOCY-
TApCTBEHHOTO PeTyNMpPOBaHNUA, OT CTEIIeH!U IPUMEHEHNU pa3pellnTeIbHON CUCTEMBI.

B coorBercTBMu ¢ mopm. «i» ¢T. 71 Koncturynym Poccuiickort enepanym denepanbHbie
nHpOPMALVsI U CBA3b OTHOCATCS K BemeHuto Poccmiickoit @epepanyn. COOTBETCTBEHHO,
[IpaBOBOE PerylIMpoBaHMe OCYLIeCTBIsAETCA Ha ¢elepanbHOM ypoBHe. ba3oBpIM 3akoHOma-
Te/IbHBIM aKTOM B JJaHHOI cdepe sABiAeTcs PenepanbHblil 3aKoH oT 7 mronA 2003 1. Ne 126-D3
«O cBs3u» (mamee — 3aKOH), KOTOPBIl yCTaHABIMBAET IIPABOBbIE OCHOBBI [IEATENBHOCTI B
o6macTy CBA3M, IIpefyCMaTpyBast Lie/Iblii KOMIUIEKC Pa3pelINTeNbHBIX Mep, BKI0Yast TMILIeH-
3MPOBaHMe, PETMCTPALUIO, BBIJENIEHNE TI0/IOC PA/IMOYaCTOTHOTO CIIEKTPa, pacIpefieieHne u
UCIIONIb30BaHMe pecypcoB HyMepanun. JacTb yKasaHHBIX Mep KacaeTcsl YCIOBMIA flesITeNbHO-
CTY OIIepaTOPOB CBS3M, a APyras YacTb YCTaHABIMBaeT TPeOOBaHNUA K IPUMEHAEMOMY 000-
PYHOBAHUIO U COOPY>KeHMAM (CTallMIOHApHOMY O0OPYZOBaHMIO, KaOe/IbHbBIM COOPY>KeHUAM
CBSI3M, PAIMO3IEKTPOHHBIM CPECTBAM U BBICOKOUACTOTHBIM YCTPOICTBAM).

O6s13aTeNbHBIM YCIOBYEM JIESTeIbHOCTY IOPUANYECKUX JIUIL Y VHAVMBULYATbHBIX TIPef-
IIpUHYIMATeJIell 110 BO3ME3JHOMY OKa3aHMIO YCIYT CBA3M SABJIACTCA IIOJyYeHUe JIuIeHsun’.
K ycmyram cBsisu 3aKOH OTHOCKT [IesATeIbHOCTD 110 IIp1eMy, 00paboTKe, XpaHEeHNIo, Iepefa-
4e, JOCTaBKe COOOIEHMIT S7IEKTPOCBA3I” WM ITOYTOBBIX OTIpaBaeHuit (1. 32 ¢T. 2 3aKoHa).
ITepedyenp HaMMeHOBAHMI YCIIYT CBA3YM, BHOCUMBIX B IMIIEH3UM, ¥ COOTBETCTBYIOLIVE IIEped-

! Cm.: Crparerus pa3BuTus orpacin MHPOPMAILMOHHbIX TexHOIornii B Poccuiickoit Peneparm Ha 2014
2020 roppl 1 Ha epcreKTuBy fo 2025 ropa (yTB. pacnopskeHyeM [IpaButenscrsa Poccniickoit epeparym ot
1 HOA6Ps 2013 1. Ne 2036-p) // CIIC «KoncynprautIlmoc».

2 Cm.: pacniopspxenne IIpasurenscrsa Poccuiickoit @eneparmu ot 20 oktsa6ps 2010 1. Ne 1815-p «O rocy-
mapcTBeHHOIT mporpamMme Poccuiickoit @epeparin «/HdopmannonHoe obuiectso (2011-2020 rogsr)» // CIIC
«Koncynbrantllmoc».

* Ecnu ycyru cBs31M OKa3bIBAIOTCA C MCIIONb30BaHMEM PaiM09acTOTHOTO CIIEKTPa, TO HapAMy ¢ 06s3aTeNb-
HBIM Ha/IM4MeM JIMIEH3MN Ha OCYIeCTB/ICHIE JesTe/IbHOCTI B 00/IaCTH OKa3aHMs YCIYT CBSI3M HEOOXOANMO
Ha/jM4ue paspelieHns Ha MCI0/Ib30BaHMe PailioYacTOTHOTO KaHajia MIM Pafiiod9acTOThI [/ OKa3aHMA yCITyT
97IEKTPOCBSI3N. YKa3aHHOE paspelIeHye MOKET ObITh IIOTyIeHO TOIBKO PV HATNYVI JINLIEH3IIL.

* Ileiictue PenepanbHoro 3akoHa «O JNUIIEH3MPOBAHNY OT/EIbHBIX BUJIOB JIEATEILHOCTI» He Paclpo-
CTpaHAETCA Ha IeATEIbHOCTD B 00TACTH CBA3M, KOTOPAS PeryIMpyeTcs OTPACIeBbIM 3aKOHO/IATETbCTBOM.

> Tlog; 57eKTPOCBA3DI0 MOHUMAIOTCA /TI00ble U3/TydeHMe, Tlepejiada Uy IIPIeM 3HaKOB, CUIHAJIOB, FOJI0CO-
BOII MHPOPMAIUM, IMCbMEHHOTO TEKCTA, M300pakKeHil, 3BYKOB M COOOMIeHMIT M060ro posia 10 pagnocu-
cTeMe, IPOBOJHOI, OIITUYECKON ¥ APYTUM 3eKTPOMATHUTHBIM crcTeMam (In. 35 CT. 2)
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HI IMIIEH3MOHHBIX YCTIOBMIT ycTaHaBnMBaroTcA IIpaBurenbctsom Poccuiickoit @epnepanyy u
©XKerogHo YTOYHAITCA (CT. 29 3akoHa)’.

K Bugam ycmyr cBA3u, BHOCUMMBIX B JIMI[EH3MM, B HACTOsAIIIEE BPEMsI OTHOCATCH:

1) yemyru MecTHOI TerieOHHOI CBA3M, 3a MICK/TIOYEHUEM YCITYT MeCTHOI TertepOHHOII CBI-
31 C MICTIONIb30BaHNEM TaKCOPOHOB 1 CPEICTB KOJUIEKTBHOTO JJOCTYIIA;

2) yonyry MeXXAYTOPOSHOI Y MeXXYHAPOLHON TeeOHHOI CBA3Y;

3) yciryru TeneOHHON CBA3Y B BBIJEC/ICHHON CETHU CBA3Y;

4) ycyTu BHY TPU3OHOBOII TelIepOHHOI CBA3M;

5) YCIyIIt MeCTHOI Tesie)OHHOIT CBSI3Y C MCIIONb30BaHMEM TaKCO(OHOB;

6) CITyTU MeCTHOVI Tenle(pOHHOII CBSI3M C UCTIONb30BAHIEM CPEJICTB KOUIEKTUBHOTO JOCTYTIa;

7) ycnyru tenerpadHoOii CBA3M;

8) yc/yru cBsI3U epCOHAIBHOTO PaiMOBbI30Ba;

9) yCIIyru IIOABVKHOIN PAfMOCBS3N B CETH CBSI3Y OOII[ero MOIb30BaAHIL;

10) ycnyry HOLBIYDKHON pagOCBA3Y B BBIIE/ICHHON CETHU CBA3Y;

11) ycmyru HOABIDKHOI pagnoTenedOHHOI CBA3Y;

12) ycnyryt TOABYKHOI CITy THUKOBOJL pafilOCBsI3Y;

13) ycmyru cBA3M IO IPeJOCTaBICHNIO KaHAIOB CBA3M;

14) ycmyru cBsi3u IO Ilepefadye JaHHBIX, 32 UCKIIIOYEHMEM YCIyT CBA3M IO Iiepefiade HaH-
HBIX IJIA eIVl Tepefiadyl TOI0COBOM MH(’popMauvm;

15) ycmyru cBs3M 110 Iepefade JAHHBIX [/Is Lieflelt ITepefiat TOI0COBOI MHPOPMALINIL;

16) TemeMaTU4eCKUe YCITYTU CBS3M;

17) ycrmyru cBsA3U [IA Liefelt KabelbHOTo BelllaHms;

18) ycnyru cBssu i 1erneil 9¢QUpPHOTo BelllaHus;

19) ycmyru cBA3M [IA 1eeli IpOBOJHOTO;

20) yCIIyry IIOYTOBOM CBSA3W’.

CaMn NMILIeH3MOHHBIC YCIOBMA YCTaHABIMBAaeT JIMIIEH3VUPYIOWINI opraH (B HacTosllee
Bpems — DenepanbHas cryxba 1o Haa30py B cepe cBsI3Y, MHGOPMAIMOHHBIX TEXHOTOTMIT
U MaccoBbIX kKomMyHuKaiuit (PockoMHaasop)). JInijeHsuy Ha OKasaHue YCIyT CBA3U BBIJIAIOT-
CSl IO pesy/IbTaTaM PacCMOTPEHNA 3asABE€HUIL, a B pAfie CIydaeB — IIO pe3yabTaTaM TOProB
(KOHKypca, ayKIIMOHA).

C npunatuem ®epepanbHoro 3akoHa oT 4 Masg 2011 . Ne 99-03 «O nuijeH3poBaHNUM OT-
Ie/bHBIX BUJOB IeATeTbHOCTI» MOAXOJ] TOCYApCTBa K ONpefeNleHNI0 CPOKOB JIeVCTBUA M-
L[eH3M IPYHININATIbHO USMEHIICA: TULIeH3Ms AelicTByeT beccpouno. OgHAKO, KaK yKe OT-
Me4anoch, cdepa CBA3M BbIBe[eHA U3-TIO] AEIICTBUA 9TOTO 3aKOHA, II0O9TOMY CPOKM eV ICTBUSA
NMLIEH3UN YCTaHOB/EeHDI B caMoM PenepanbHoM 3aKoHe «O CBA3U», B COOTBETCTBUM CO CT. 33
KOTOPOTO JIVIIEH3VSI MOXKeT OBbITD BBIIaHa Ha CPOK OT 3 70 25 eT. KOHKpeTHBI CpOK ycTaHaB-
NMMBAETCA TNLEH3UPYIOIYM OPTaHOM C Y4ETOM:

® CpOKa, YKa3aHHOTO B 3asB/IEHNM COMCKATEIA INLEeH3MM;

® cofiep>KaHus YCIyT CBA3M, HA OKa3aHMe KOTOPbIX UCIIPAlIBAETCS TUIIEH3US;

¢ B HacToAIIee BpeMA fieiicTBYeT [lepedeHb HaIMEHOBAHWIT YCIYT CBA3M, BHOCHMBIX B JIMLIEH3UM Ha OCY-
II[eCTB/ICHNE [esTe/IbHOCTH B 00/IaCTI OKa3aHVsI YCIYT CBSISH, U IIePeYHN NIMIEH3MOHHBIX YCIOBUII OCYILECT-
BJICHIA JICATETIBHOCTY B 00JIACTY OKa3aHVA COOTBETCTBYIOLINX YCIYT CBA3M, YTBEP)K/IeHHbIE II0CTaHOBJIEHIEM
IpasurensctBa Poccniickoit @epeparyn ot 18 despans 2005 1. Ne 87.

7 B iuTepaType BBICKAa3bIBAIOTCSI 00OCHOBAHHbBIE COMHEHIISI OTHOCUTEIIBHO 11e/1eCO00PasHOCTH TIO0OHOIT
IeTa/ju3aLuy TUIEeH3UPYeMbIX BUJIOB AeATEIbHOCTU B YCTIOBIAX YCUINBAIOIIECA B 06/IaCTI CBA3K KOHBEP-
rernumu. Cm.: Bonuunckas E.K. Ponb rocygapcrsa B obecredennu nHdpopmaronHoii 6esomacuoctn // V-
¢dopmanmonHoe npaso. 2008. Ne 4. C. 9-17.
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® YKa3aHHOTO B PelIeHNM FOCYAapCTBEHHOI KOMUCCUY 110 Pajiio4acTOTaM O BbIJe/TeHNN
II0JIOCHI PafINOYacTOT CPOKA B C/Iy4ae, €C/IM YCIyTa CBSA3M OKa3bIBAETCs C MCIIONb30BAHMEM
Pafio4acTOTHOTO CIIEKTPA;

® TeXHMYECKMX OTPAHMYIEHMII ¥ TEXHONTOTMYECKMX YC/IOBUIL B COOTBETCTBUY C ITPaBIIaMM
TIPMCOEIMHEHNA CeTell S7IeKTPOCBA3Y U X B3aMMOJIETICTBUA.

YunTbiBasg TO, UYTO PafyO4aCTOTHDIN CIEKTP AB/AETCA OTPAaHMYEHHBIM PeCypPCcOM, pery-
NMPOBaHMeE UCIIO/Ib30BaHMA PafiNOYaCTOTHOTO CIEKTPa ABJIAETCA UCKIIOUNTENIbHBIM IIPaBOM
rocygapcTsa. OesiepanbHbIM 3aKOHOM «O CBA3M» YCTAaHOBJIEHBI NPYHIMIIBI VICIIONb30BAHNMA
Pafino4acTOTHOTO CIIEKTPa, CPefyl KOTOPBIX C/IefyeT OTMETUTDh NPUHIUI Pa3pelnTeTbHOTO
IopsfKa JOCTYIIA II0/Ib30BaTeNel K palno9acTOTHOMY CIIEKTPY ¥ IPUHIUI HEJOITYCTUMOCTH
6eCcCcpOYHOTrO BBIIE/IEHV TIOJIOC PaOYacTOT, IPUCBOCHUA PaAMOYacTOT MIN PALUOYaCTOT-
HBIX KaHa10B. C y4eTOM 3TOr0 IMIIeH3MM Ha OKa3aHNe YCIIYT CBA3Y C UCIIOIb30BaHMEM Pafilo-
JACTOTHOTO CIEKTPa He MOTyT ObITh GeccpounbiMu. OFHAKO B OTHOLIEHNN FPYTUX YCIYT CBSA-
311 MOT OB OBITH IIPUIMEHEH ¥ 00Nt TOAX0A — 6eCcCpodHast MUIeH3NU.

Crarps 31 3aKoHa ycTaHABNIMBAET Cy4ay, IPY KOTOPBIX IMIEH3MM BbIJAIOTCA UCKITIOYN-
TEJIBbHO II0 Pe3y/IbTaTaM TOPros (ayKI[MOHa, KOHKypca). K HyuM oTHOCATCA crepyromye:

1) ycnyra cBA3K OypeT OKasbIBaTbCA C VICIONb30BAHMEM PalMOYaCTOTHOIO CIIEKTpa, a
TOCY[JapCTBEHHAsA KOMUCCHUA 110 PainodacTOTaM YCTAaHOBUT, YTO SOCTYIHBIN I/ OKa3aHMUA
YCIIYT CBSI3M PAfMOYACTOTHBIN CIEKTP OrPaHMYMBAET BO3MOXKHOE KOMMYECTBO OIepaToOpOB
CBA3M Ha AaHHOII Teppuropui. [TobenuTernio Topros (ayKimoHa, KOHKYpCa) BbIIACTCS IULIeH-
31 U BBIZIENIAIOTCS COOTBETCTBYIONNE PAMIOYaCTOTDI;

2) Ha TepPUTOPUN UMEIOTCSA OTPaHMYEHHBIE PECYPCHI CeTU CBA3M OOIEro Monb30BaHMA,
B TOM 4YJCJIe OTPaHMYEHHBII pecypc HyMepauuu, U QefepaabHblil OpraH MCIOIHITETBHON
B/IACTI B 0O/IACTY CBS3Y YCTAHAB/INBAET, YTO KOIMIECTBO OIEPATOPOB CBSI3M HA TAHHOI Tep-
PUTOPUIL JO/DKHO OBITh OTPAaHNIEHO.

ITopsanok npoBefieHNsA TOProB yCTaHOB/IEH TOCTaHOBIeHneM IIpaBurenbcrsa Poccuiickoit
Depepanyn ot 12 staBapst 2006 1. Ne 8 «O6 yrBepsxaenun [IpaBum nposegeHus TOpros (ayk-
I[VIOHa, KOHKYpCa) Ha MOTy4YeHe TNIeH3U) Ha OKasaHue YCIyT casu»®. [IpenMeToM Topros
(moToM) sABAETCS IpaBO Ha HOMydeHMe muueHsnuu. OpraHmusalysa TOProB OCYILeCTBIIACTCA
DepmepanbHOI CTy>K0071 110 HaI30py B cepe cBA3M, MHGOPMALMOHHBIX TeXHOJIOTHIL I MacCO-
BBIX KOMMYyHuKanuit. Topru Bcerga sBIsioTCst OTKPIThIMUL. Topru B popMe ayKIjoOHa Ha I10-
TydeHMe UIIEH3MI Ha OKa3aHMe YCIyT CBA3Y Ha TEPPUTOPUM C OTPAHMYEHHBIMY pecypcamm
CeTH CBA3U OOIEro MOIb30BAHMUSA NMPOBOJATCS MPU OFHOBPEMEHHOM HaIM4My CIEYIONINX
YCTIOBMIL:

a) TeppUTOpUeEN, Ha KOTOPOII MOXeT VICIIO/Ib30BAaThCAA PeCypc HyMepalyy, ABIAeTCA BCA
teppuropusa Poccuiickoit @epepanun;

6) pecypc HyMepauuy IpeFHasHAYEH I OFHO3HAYHOTO onpefeneHns (npeHTnduKarm)
CEeTU CBA3MU B IIPEfie/IaX POCCUIICKOTO CETMEHTA COOTBETCTBYIOLIEI MEXK/TYHAPOJHOI CETU CBA3M;

B) BO3MO>KHOCTD UCIIO/Ib30BaHUSA PeCypca HyMepaluy He 3aBUCUT OT CXeMBbI OCTPOEHS
CEeTH CBA3Y U YCIOBMIL B3AUMOJIEIICTBIUSA C IHBIMM CETSIMU CBA3M.

B MHBIX cTy4yasX TOPTY Ha IOy4eHMe TMIIeH3MN Ha OKa3aHue YCIYT CBA3YU Ha TEPPUTOPUN
C OTpAaHMYEHHBIMIL PECYPCAMI CETH CBSI3U OOIIEro MOIb30BAHMS IIPOBOAATCS B (hopMe KOH-
Kypca.

Topru B popme ayKumoHa Ha OTy4eHNMe TUIEH3NU Ha OKa3aHue YCIYT CBS3M C UCIOIb30-
BaHIEM PaIIOYacTOTHOTO CIIEKTPpa IPOBOJATCSA, €CIM PAJIIOYaCTOTHBII CIIEKTP, C MCIIOIb30-

8 C3 PD. 2006. Ne 4. Cr. 382.
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BaHMEM KOTOPOTO Oy/ieT OKasbIBAThCS YC/IyTa CBSI3M, He paclIpefielieH pagnocayskoam u (i)
He VICIIO/Ib3YeTCA PajiyI037IeKTPOHHBIM CPeICTBOM JII000ro HazHadeHN . B MHBIX cly4asx Top-
Il Ha TIO/TydeHNe MMIIEeH3UN Ha OKa3aHNe YCIYT CBA3M C MICIO/NIb30BaHNEM Pafi09acTOTHOTO
CIIeKTpa IPoBOAATCA B popMe KOHKypca. B ocTaIbHBIX CTydasx IMIIeH3M Ha OKa3aHMe YCIIyT
CBSA3M BBIFAIOTCA 110 pe3y/IbTaTaM PACCMOTPEHM s 3aABICHNUIL.

ITpo6eMbl NTUIIEH3VPOBAHNS YCIYT CBSI3M OOYCIOBIIEHBI PA3MYHBIMK IPUUIMHAMY, B
TOM 4JCJIe OOJIBIINM KOIMYEeCTBOM JIMILIEH3MPYeMbIX BUIOB IeATEIbHOCTH. 3a4acTyIO OIepa-
TOP CBA3M IJIS OCYIIECTBIICHUA CBOEJI OCHOBHOII IeSTE/IbHOCTH BBIHY)X/IEH IONy4aThb 6oiee
10 nuuensuii. B cBA3KM ¢ 9TMM NpefCTaBIAeTCA IONIE3HBIM 3alIMCTBOBaHME OIBITA JPYTUX
CTPaH, B KOTOPBIX 3aKOHOATE/IbHO IIPEJyCMOTPEHa BO3MOXHOCTD IIONTyYeHNs YHUBEPCATIb-
Ho mueH3ny. OZHAKO JJIA 9TOTO He0OXOIMO BHECTU KOPPEKTUBBI He TONbKO B Denepain-
HBIIT 3aKOH «O CBA3W», HO U B 3aKOHOJATe/IbCTBO O NMILIEH3UPOBAHNIL.

OpHa 13 OCTPBIX IpOoOIeM B IOMYYeHNUN JIVIIEH3UM Ha OKa3aHUe YCIyT CBA3M — Orpa-
HIYEHHOCTD PaJIOYaCTOTHOTO CIIEKTPa. 3a4acTyI0 Ha3HAUeHMe PafINOYacTOT IPEeBPaIlaeTCs
B HEIPEONOIVMMBII aIMUHICTPATUBHBIN 6apbep. YcTaB MeXXIYHaApOZHOIO CO03a 9JIEKTPO-
CBSI3M 3aKpeIlIsieT MOJIOKeHe, 00s13aTe/IbHOE [/l €r0 WIEHOB: IPY UCIIOTIb30BAHNUM IIOTIOC
YacTOT I pafuocBsAsyu WwieHbl Col03a JO/DKHBI YYUTHIBATD, YTO PAajMOYacTOThI 1 OpOuTa
reOCTAIIOHAPHBIX CIYTHUKOB AB/IAIOTCA OTPaHMYEHHBIMIU €CTeCTBEHHBIMU pecypcaMu, KO-
TOpbIE HAJISKUT UCIONIb30BATh PallOHAIbHO, 9P PEeKTUBHO ¥ 3KOHOMHO, B COOTBETCTBUU C
nonokeHusiMu PerytaMmeHTa pafnocBsasy, YTo6bI 06eCednTh CIPaBeINBbIL JOCTYI K 3TOII
op6OuTe U K 9TUM Y4acTOTaM Pa3HBIM CTpaHaM JJIM I'PYIIIaM CTPaH ¢ YIeTOM O0COOBIX HOTped-
HOCTell Pa3BMUBAIOIIMXCA CTPAaH U TeorpadidecKoro MONTOXKeHNUSA HeKOTOphIX crpaH. Depe-
panbHbIiL 3aK0H «O cBA3W» (CT. 22) PaKTIIeCKM BOCIPOU3BOAUT JAHHOE IOIOXKEHIE.

Opnnaxo mpobeMa HasHAYEHIsI PaAMOYACTOT AATEKO He BCEIfa CBsI3aHA C €CTECTBEHHOI
OTPaHNYEHHOCTDBIO pecypca: BO MHOTOM HEBO3MOXXHOCTb OKa3bIBaTb YCIYTY CBA3M C VICIIONb-
30BaHMEM PAJJMOYaCTOTHOTO CIeKTpa OOYC/IOB/IeHa OpraHu3alyell eATeTbHOCTH IO BBI-
[E/IEHNIO TTONIOC PaZiio9acTOT, IPUCBOEHUIO PAIOYacTOT MM PafiiO9aCcTOTHBIX KaHAJIOB.
B Poccniickoit @efepanyy JeiiCTBYyeT pa3pelnTeNIbHbI NOPANOK JOCTYIIA IO/Ib30BaTeNeN K
Pajy09acTOTHOMY CIEKTPY, KOTOPBIiI BK/IIOYaeT B ce6s1 TpU KaTeTOPUM IIOJIOC Pai0dacToOT:

* IPeNMYIeCTBEHHOTO MOMb30BAHNA PAMO3TIEKTPOHHBIMIU CPENCTBAMM, MCIIONIb3yeMbl-
MU JUI1 HY>KJ, OPIaHOB FOCYLaPCTBEHHOI BJIACTH, HY>K 0O0POHBI CTPaHbI, 6€30I1aCHOCTI TO-
CypapcTBa 1 obecIieyeHNs IPaBOIOPANKa;

® IPeNMYILeCTBEHHOTO II0/Ib30BaHNA PafiN03/IeKTPOHHBIMY CPENCTBAMM TPAKITAHCKOTO
Ha3Ha4YeHNs,;

® COBMECTHOTO ITO/Ib30BaHNA PAI0NIEKTPOHHBIMI CPECTBAMIL II0O0T0 Ha3HAYeHI.

PaspemmirenbHbIil MOPATOK [OCTYIIA IIO/Ib30BaTeNell K PaffOYaCTOTHOMY CIIEKTpPY IOA-
pasyMeBaeT IIOJIy4eHMe UMM pa3pellleHMil B IIMCbMEHHOI (opMe IpU BBIJETCHUU II0TIOC
PajyodacToT I Pas/IMYHbIX Lie/lell ¥ Ipy MpUCBOeHMN (Ha3HAuYeHUN) pafiio49acTOThl WM
PafMo4acTOTHOTO KaHasa.

KoHBepcusa paaymo4acTOTHOTO CIIEKTpa O3HAYaeT pacUIMpeHIe TPaXJAHCKOTO pajyuoda-
CTOTHOTO Pecypca 3a cueT IepBoil KaTeropyi I0/I0C pafinoyacToT. KoHBepcusa pamgmodacToT-
HOTO CIleKTpa — mpobiema He ToMbKO Poccuitckort Pemeparyn, HO U GOBIIMHCTBA CTPAH.
ITo maHHBIM CpefcTB MaccoBoil MHGOpMaLuy, B VicaHnu, HalpyuMep, TOCyfapCTBEHHBIMU
CTPYKTYPaMI 3aJeliICTBOBaHO OKOJIO 40% Y9acTOTHOTO CIIEKTPa, a B AR — 10 60%. Bmecre
C TeM B COOTBETCTBUU C peKoMeHpauuAMu EBpocoiosa, B BefleHU Y BOCHHBIX JO/DKHO OBITH
He 6oree 15% 4YacTOTHOTO pecypca, B TPaXAAHCKOM KCIOnb3oBaHmy — 40-45% u ocTab-
Has 9acTh — B COBMeCTHOM. B Poccuiickoit Pemepanuy 1o HACTOSIIEr0 BpeMeHN O0bIias
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9aCcTh YaCTOTHOTO JiYalla3OHa IIPUHAMJIEXUT CUTOBBIM CTPYKTypaM, IIPY 3TOM OHM He IIaTAT
3a [I0/Ib30BaHME YaCTOTaMU. BMecTe ¢ TeM pafguo4acTOTHBI CIIEKTP — 9TO HALMOHAJIbHBIN
pecypc, u ®ezepanbHblii 3aKoH «O CBsA3M», YCTAHOBMUBIINIA IIJIATHOCTD €TI0 MCIO/Ib30BaHMS,
UCK/TIOYEeHNU U3 3TOTO NMpaBUja He IpefyCcMaTpyBaer.

TocymapcTBennas nmporpamma «/HpopmaronHoe o6mectBo (2011-2020 ropsl)» mpexyc-
MaTpMBaeT MOJIEPHU3AIINIO NIPOLEAYPHI YIIpaB/lIeH!A PaiiO4aCTOTHBIM PECYPCOM, IPOBENe-
HUe KOHBEPCUU PAIMOYaCTOTHOTO CIIEKTPa B Hanbojiee BOCTPEOOBAHHBIX /11 KOMMEPYIECKO-
O IIPMMEHEHNI II0I0CAX YACTOT U 0OecIevYeHNe PafUOIaCTOTHBIM PECYPCOM IePCIeKTUBHBIX
TexHonoruit. CoBepIIeHCTBOBAHME MEXaHM3MOB YIIPABJIEHUs MCIOTb30BAaHUEM pafyoya-
CTOTHOTO CIIeKTpa NpeJoaaraeTcs peaan3oBaTh ITyTeM OCYIIeCTBACHU CIeAYIOIUX Mep:

* ympolleHue aiM{HUCTPATUBHBIX IPOLeYp Ha IIpeoCTaBIeHle ITpaBa Ha MCIONb30Ba-
HIEe PaJIl09aCTOTHOTO CIIeKTpa;

* HOpMaTMBHOE 3aKpeIIeHJMe MeXaHM3Ma TOCy[JapCTBEHHO-YaCTHOTO IIApTHEPCTBA B
XOfie peanusanuy MepONPUATHIL II0 KOHBEPCUN U NIPOLEAyPe U3MEHEHNA Ha3HAYEHMA T10JI0C
vactoT (pepapMMHTY) pafilOIaCTOTHOTO CIEKTPA;

* MUHUMU3ALMA IOMOCH Paito4acTOT COBMECTHOTO MCIIOIb30BaHNA Ty TeM Ilepepacipe-
TeneHnsA 4acTOT M3 MOJI0C COBMECTHOTO MCIOIb30BaHNUA B IOTOCHI IPaXK/IaHCKOTO M CIIeI-
AJIbHOTO Ha3HAYeHUsT;

* KOHBEPCHUS PAIOYACTOTHOTO CIIEKTPa B Hambormee BOCTPEOOBAHHBIX [Isi KOMMEpYe-
CKOTO IIPMMeEHEHM MOI0CaX YacTOT Ha NMPMHILMIIAX OCYLIeCTBIEHN TOCyIapCTBEHHO-9acT-
HOTO TTAPTHEPCTBA;

* MpoBefleHlie TOPTOB MIPEUMYIIECTBEHHO B OpMe ayKIMOHa Ha [IPaBO MCIIOIb30BAHS
Pafiro4acTOTHOTO CIIeKTpa.

YcKopeHne TeMIIOB ITPOBeJieHNsI KOHBEPCUU PA/INOYaCTOTHOTO CIIeKTpa 0603HaYEHO B Ka-
YecTBe OJHOTO U3 OCHOBHBIX HaIlpaB/ieHUil feATenbHocTy IIpaBurennbcrsa Poccuiickoit de-
mepanyy’. Koncruryunonnsiit Cyp Poccmiickort Demepanyy OTHOCUTENIBHO pa3pelIeHnii o
BbIfIe/IEHNY TIOTIOCHI OTMETIL, UTO PelleHle O BhIIeTTeHUY MOI0ChI He ABJIACTCS CIelMaTbHBIM
paspellleHeM Ha OCYIeCTB/IeH)Ee KOHKPETHOTO BIJa HesITebHOCTH (JIMLieH31elt) U IpUHA-
MaeTcs A obecIiedeHys Hajylexalero GyHKIMOHMPOBAHNUS Paf097IeKTPOHHBIX CPEfCTB 1
BBICOKOYACTOTHBIX YCTPONCTB, IPUHAIEKAIINX IT0/Ib30BATENAM PA/JOYaCTOTHOTO CIEKTPa,
VX 97IEKTPOMAaTrHUTHOM COBMECTUMOCTY U HEJOIYIeHNA CTONKHOBEHNA MHTEPECOB MOIb30-
Barerei ceteyt cBs3u'’. JlefiCTBUTENBHO, pellieHNe O BbJJe/IeHUY II0IOCHI He sIBJIAeTCS MNLeH-
3Meif, HO 9TO0 HeoOXO[VIMOe YC/IOBUE MOMTYYeHNs TUIeHSUN Ha OKasaHMe YCIYT CBA3K C MC-
MOTb30BaHEM Pa/IiOYaCTOTHOTO CIIEKTpa.

B HacTosllee BpeMsA peryinpoBaHle MCIONb30BAHNA Pal04aCTOTHOTO CIEKTPa, B TOM
4lCTIe, BbIleIEHNE MONIOC PAfiiO4acTOT OCYIIECTBIAETCS MEXBETOMCTBEHHBIM KOJ/IEruaib-
HBIM OPraHOM IIO pajioyacToTaM INpu QefepaabHOM OpraHe MCIONTHUTENbHON BIAaCTH B
obmactu cBsisu — [ocygapcTBeHHOI KoMuccrelt o pagnodactoraM (manee — I'KPY) mpn
MuHuCcTepCcTBe CBA3M ¥ MacCOBBIX KOMMYyHMKanuit Poccuiickoit @enepanun. 'KPY Hagenena
HMIMPOKUM KPYTOM IIOTHOMOYUIA, B TOM YHCTIe:

® OcHOBHble HampasjeHus gesaTenbHocTH [IpaButenbcTBa Poccuiickoit Pemepanun Ha nepuox fo 2018
roza (yrB. IIpaBurenncrsom Poccuiickoit Peneparym 31 auBaps 2013 1.) // CIIC «KoncympranTIImoc».

19 Cm.: ITocranosnenne Koncrurynuonsoro Cyna Poccuitckoit Peneparyn ot 28 despaisa 2006 1. Ne 2-I1
«ITo memy 0 IpOBepKe KOHCTUTYLMOHHOCTH OT/{e/IbHBIX roIoxeHuit DefepanbHoro 3akoHa «O CBA3W» B CBA3N
¢ 3anpocom Jlympr Kopsikckoro aBToHOMHOro okpyra» // C3 P®. 2006. Ne 11. Cr. 1230.
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* BbIfIe/IeHME MIOI0C PAMOYACTOT, @ TAK)Ke YCTAaHOBJIEHNE YCIOBMIT MCIIO/Ib30BAHNUA T10-
JIOC PAJIMOYacTOT JJIsA Pafil037IeKTPOHHDBIX CPE/ICTB, MCII0/Ib3yeMbIX B KOHKPETHBIX pajinoTeX-
HOJIOTHAX;

® YCTaHOBJIEHJE JOCTYIIHOTIO /I OKa3aHMA YCIYT CBA3YU Paj09aCTOTHOTO CIIEKTPA I Ha-
JINYMs OTpaHMYeHNs] KOIMYeCTBa OIIePaTOPOB CBA3M [y pabOThI B 9TOM CIIEKTpe Ha 3ajJaH-
Holl Tepputopun Poccuiickoit Gepepanuy;

°* YCTaQHOBJIEHME PAAMOYACTOTHOrO CIEKTPA, MUHIMAIBHO HEOOXOAMMOrO /sl peannsa-
LMY OIIEPATOPOM CBA3Y 3asIB/IEHHO} PAJMIOTEXHOIOTUY U JOCTATOYHOTO /ISl OKa3aHMs yCIIyT
CBA3M C 3aJaHHBIM KaueCTBOM OIpee/IeHHOMY YMC/TY MOTEeHIIMAaTbHBIX a00OHEHTOB COOTBET-
CTBYIOIIEN CETU CBA3Y;

* nepeoopMIIeHNEe pellleHNIT O BbIeICHNN IIOIOC PajiyIodacToOT B C/Iydae peopraHusa-
LMY TIOTTb30BATENIeN Pailn0IaCcTOTHOTO CIIEKTPa;

® IPUHATHUE PEIIEHNI O NPeKpallleHUy IeMICTBIUA paHee BbIJaHHBIX PEIIeHNUI O BbIfee-
HUY [I0JIOC PAJYI0YaCcTOT /ISl Pa/i03/IeKTPOHHBIX CPEICTB M BHICOKOYACTOTHBIX YCTPOIICTB;

°* NpUHATUE PELIeHNIT O TIPMOCTAHOBICHNN Ha CPOK He 6oree deM 90 JiHel! UCIOMb30Ba-
HUs BbIfIe/IEHHOI II0/IOCHI PaZili0YacTOT I0/Ib30BaTE/IAMI PafiiOYaCTOTHOTO CIIEKTpa.

STV NOTHOMOYNSA HOCAT B/IaCTHO-PACIOPARNTEIbHbIN XapaKTep ¥ MIPUCYIIM OpraHaM UC-
HOJTHNTE/IBHOI BIIACTH, HO (hopMabHO mofo6HbIM cTaTycom IKPY He obmazaer.

ITpucBoeHne (Ha3HavyeHMe) PAamMOYaCTOTHI MIM PAfiOYACTOTHOTO KaHAa A Pajmo-
3TIEKTPOHHBIX CPEJICTB IPaXKJAHCKOTO Ha3HAYEHMsI OCYIeCTBIsAeTCs (efiepasbHbIM OPraHOM
VICTIOJTHUTEIBHOI BIIACTU B OOTACTH CBSA3Y C YIETOM PE3y/IbTaTOB IIPOBOAUMOI PafiodacToT-
HOIT CITy>k6011 9KCIEePTU3bI BOSMOXKHOCTH VICIIONb30BAHVA 3asBIEHHBIX PAIM03IeKTPOHHBIX
CPEJCTB ¥ VX 37eKTPOMArHUTHOM COBMECTVIMOCTH C JeiICTBYIOIIMMY U IUVTAHUPYeMbIMM LA
VCIIONb30BAHMA PAIMOTIEKTPOHHBIMY CpefiCTBaMI (9KCIIePTH3a 9IeKTPOMarHiTHON COBMe-
crumoct). Takum 06pa3oM, pagroIacTOThl WIN PAAMOYACTOTHBIE KAHAIBL /I PaAMOIeK-
TPOHHBIX cpefcTs (nanee — POC) moboro HasHaueHMsI MOTYT OBITH IPUCBOEHDI (HA3HAYEHDI)
TOJIbKO TIPY TIOJIOKUTETBHOM 3aK/II0YEHNY 9KCIIEPTH3bI O BO3SMOXKHOCTH MCIIONIb30BAHMA 3a-
SABJTIEHHBIX PaJMO3/IEKTPOHHBIX CPENCTB ¥ 06 UX 37EKTPOMArHUTHON COBMECTHOCTH C Je¥i-
CTBYIOIIVMMU VI IIAHVPYEMBIMU /IS ICHIO/Ib30BAHNA PAfMO37IEKTPOHHBIMIU CPEICTBAMIL

INopsmok mpoBefeHNsT SKCIIEPTU3bI S7IEKTPOMAaTHUTHOI COBMECTMMOCTH, PACCMOTpPEHNA
MaTepyaIoB Y IPUHATUA PellleHUIT O BBIIe/IeHNY II0JIOC PAAoYacTOT ¥ IPUCBOCHNM (Ha3Ha-
YeHNN) PaMOYaCTOT MIN PaAMOYACTOTHBIX KaHAJIOB B IIPefie/iax BbIE/IeHHDIX IIOTI0C Pafno-
JacTOT, a TAK)Xe MepeodopMIeHNs TAKUX PeLIeHNIT MIM BHECEHNUS B HUX M3MeHEHMIT yCTaHaB-
nuBaeTca [ocymapcTBeHHOI KOMMCCHEN IO Paiyio9acTOTaM.

3aKOHOMIATe/IbCTBO MHOTHIX CTPaH, BK/Iodasa Poccuiickyro Pefepariuio, JOMyCKaeT BO3MOX-
HOCTD M3MEHEHNs IPUCBOEHHOI! ITOIb30BATENI0 PAAMOYACTOTDI MM PAIMOYACTOTHOTO KaHasIa
10 MTHUILIMATIBE OPTAHOB FOCYAapCTBEHHOM BacTu. COIrMacHo I1. 6 CT. 24 3akoHa «O CBA3K» NIpK-
cBoeHMe (HasHayeHMe) Pa/[IOIaCTOThI WIN PAJIIOIACTOTHOIO KaHajIa MOXET ObITh M3MEHEHO B
UHTepecax obecIiedeHyst Hy)XX] TOCYJAPCTBEHHOTO YIIPaB/IeHNs, B TOM 4UCIIe ITPe3VIEeHTCKOII
CBA3M, PABUTETbCTBEHHON CBA3Y, HYX/] 000POHBI CTPaHbI, 6€30MaCHOCTH TOCYIAPCTBA 1 00e-
CrieyeHMs IPaBOIOPsA/IKa C BO3MeLeH)eM BJIafie/IbliaM paji09/IeKTPOHHBIX CPEICTB YOBITKOB,
IIPUYVMHEHHBIX M3MEHEHNEM PaInovdacTOThl MM PAAMOYacTOTHOroO KaHana. Hapanmy ¢ ykasan-
HBIMU TIPOIieflypaMi 3aKOHOJIaTe/b MPELYCMOTPET TaKKe PEerMCTPALNIO PAO37eKTPOHHBIX
CpeficTB, KOTOpasl AB/AETCA YaCTbI0 pa3pelnTeIbHOTO HOpsAAKa JOCTYTIA K Pa/ii04acTOTHOMY
cneKkTpy. Vicnonb3oBaHye He3aperucTpMpPOBAHHOTO PafiO37I€KTPOHHOIO CPEICTBA ¥ BBICOKO-
JaCTOTHOT'O YCTPOJCTBA MOMIEXKAIIEr0 PETMCTPALINI He JOIYCKAeTCA.
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[Tocranosnennem [IpaBurenpcta Poccuitckoit @enepanmn ot 12 oktsibpst 2004 1. Ne 539
yTBepKzieHbl [IpaBmia perncrpanyuy pajgnodIeKTPOHHBIX CPEACTB U BBICOKOYACTOTHBIX
ycTpoiicTB u IlepedeHb paio37IEKTPOHHBIX CPEICTB ¥ BBICOKOYACTOTHBIX YCTPONCTB, IIOJI-
Nexalux perncrpanyn. Pernctpauns ocyiectsisercs PenepanbHoii ¢y 60it 0 HaE30pPy
B cdepe cBA3Y, MHPOPMALMOHHBIX TEXHOMIOTMII ¥ MacCOBBIX KOMMYHMKaIWiL. Perucrparysa
nMeeT CpOouHbIi XapakTep. CpOK [eCTBUsI CBUIETENBCTBA O PETMCTPALNU PAIVIOdNIEKTPOH-
HBIX CPEJICTB II0 001IeMy IIPaBIUTy HO/DKEH COOTBETCTBOBATb CPOKY JEICTBIUA paspelleHIs Ha
MCIIONb30BaHME PANMOYACTOT (PafNOIACTOTHBIX KaHaMOB). CPOK HelCTBUSI CBULETENbCTBA O
perncTpanmm BBICOKOYACTOTHBIX YCTPOIICTB, a TAK)KE PALMO3TEKTPOHHBIX CPECTB, A/Is KOTO-
PBIX He TpebyeTCs paspellieHNe Ha UCIIONb30BaHMe PaiyodacToT (Pagio4acTOTHBIX KaHAIOB),
coctasseT 10 jeT, ec/u 3asBUTENEM He YKa3aH MEHDBILNIT CPOK.

YCTaHOBJIEHO, YTO CBU/IETE/IBCTBO O perncTpanum opopMIIsSeTCs OT/IeIbHO Ha KaX/j0€e pa-
AMOIEKTPOHHOE CPEACTBO M (MIM) BBICOKOYACTOTHOE YCTPOIcTBO. OHO ABJIACTCA MMEHHBIM
JOKYMEHTOM M [JaeT €r0 B/Iajie/Iblly IIPaBO Ha VCIIONIb30BAHNE PAMOYIEKTPOHHOTO CPEfCTBA
u (W) BBICOKOYAaCTOTHOTO YCTPOIICTBA. VIcIomb3oBaHme 6e3 perncTpaliun pajiioa1eKTPoH-
HBIX CPeICTB U BBICOKOYACTOTHBIX YCTPOJICTB, TOATEXKAIINX PETUCTPALINY, He JOMYCKAeTCs.

Hapsny ¢ perucrpaneii pagioseKTpOHHBIX CPEACTB U BHICOKOYACTOTHBIX YCTPOJICTB 3a-
KOHOJIaTe/IbCTBOM O CBA3M IIPEIyCMOTPEHa PericTpanys IpaBa cCOOCTBEHHOCTI 1 IPYTUX Belll-
HBIX IIpaB Ha 00beKTsI cBsa3M (CT. 8 3akoHa). COOpy)KeHNs CBsI3M, KOTOPbIE IIPOYHO CBS3AHBI C
3eMIell 11 IepeMellieHre KOTOPBIX 6e3 HecopasMepHOro yiepba Mx Ha3HAueHNI0 HEBO3MOXHO
(B TOM u¥CTIe MMHEITHO-KabeIbHbIe COOPY)KEHNsI CBSI3M), OTHOCATCS K HEABIDKMMOMY MMYIIie-
CTBY, TOCYJaPCTBEHHAS PErMCTPALVis IpaBa COOCTBEHHOCTH U APYIMX BEIIHBIX [IPAB Ha KOTOPOe
OCYILECTB/IACTCS B COOTBETCTBUY C IPAXKAAHCKUM 3aKOHOAATeIbCTBOM. OIHAKO B OTHOLICHUN
FOCYAAPCTBEHHO PErMCTPaLiiy IpaBa COOCTBEHHOCT M APYTUX BEIHBIX IPAB Ha YKa3aHHbIE
o6bextsl IpaButenpctBoM Poccuiickoit Pemepannu ycTaHOBIEHBI 0CO6eHHOCTI! .

JInHeitHO-KabeIbHbIe COOPY)XEHNs CBSI3M, IPaBa Ha KOTOPbIE IOJ/IEXAT IOCY[APCTBEH-
HOJT PeruCTpaluy, MOTYT MPEACTaBIATh co00I M160 06BEKT HEefBIDKUMOCTY, CO3TAHHBII
VT TIPUCIIOCOOTIEHHBII /1S pasMelileHysi Kabersi CBsisy, PYHKIMOHAIBHO 1 TeXHOTIOTYECKN
He B3aMIMOCBSI3aHHBII 11 He 00PasyIOLNil eIMHOTO L[eIOT0 € PYTUMMM COOPY>KEHUAMIU CBS3Y,
760 COBOKYITHOCTY Pa3HOPO/HBIX HEBVDKIIMBIX BEIel, TEXHOTIOTMYIECKI 00Pa3yOIIX -
HOE IIe/I0€, COeUHEHHBIX SIB/ISIOIMMIICS [BYDKVMBIM UMYIIECTBOM (PU3NYeCKUMU LeTLIMI
(xaberrAMM), MMEIOIUX OFHOBPEMEHHO C/IeAYIOIVe IPU3HAKIL:

* Ha/mr4re PYHKIVOHAIBHOI U TEXHOIOTMYIECKOI B3aMMOCBSI3aHHOCT;

* mpefHAasHauYeHMe VX [T MCIIONIb30BAHMs IO O0IIeMy 1je/leBOMY Ha3HAYeHUIO [/l pas-
MellleHUs Kabess CBs3I;

* HaJM4Yue IPOTSDKEHHOCTH (J/IMHBI).

JInneitHO-KabeIbHOE COOPYIXKEHMe CBA3Y, UMelollee YKa3aHHbIe IIPU3HAKY, MOXKET Pery-
CTPUPOBATHCS KaK OffHA CTIOXKHAsI Belllb.

JInHeitHO-KabelbHOE COOPY)KeHNE CBSI3Y MOXKET MMETDb 3HAYNTEIbHYIO IIPOTHKEHHOCTD 1
pacronaraTbcsi Ha TEPPUTOPUM HECKONBKMX aMUHNMCTPATUBHO-TEPPUTOPHUATBHBIX eAVMHIL.
TocymapcTBeHHas perucrpalys IpaB Ha IMHEHO-Kabe/IbHbIe COOPYXKEeHVS CBA3M, PacIoso-
JKEHHbIe Ha TEPPUTOPUY OFHOTO PErUCTPALIOHHOTO OKPYTa, OCYIeCTB/IACTCS IeViCTBYIONINM
Ha TEPPUTOPUY STOTO PETUCTPALINIOHHOTO OKPYTa TeppUTOpUanIbHbIM opraHoM DefepanbHOil

"' Cm.: mocranosnenne Ipasurenscrsa Poccuiickoit @epeparyn ot 11 despass 2005 1. Ne 68 «O6 ocoben-
HOCTAX TOCYJapPCTBEHHOI PErMCTPAINY IpaBa COOCTBEHHOCTH U IPYTHX BEIIHbIX ITPaB Ha TMHENHO-Kabenb-
Hble coopyxenns ceasu» // CIIC «Koncynbrantllnocy.
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perucTpanonHoit cryx6sl. focyaapcTBeHHasT perucTpanys mpaBa Ha JIMHETHO-KabeIbHbIe
COOpPY>XXeHMsI CBSI3M, PACIIONIOXKEHHBIE HA TEPPUTOpUM 6GO/ee OFHOTO PEerucTPALIOHHOTO
OKpyTa, ocyuiecTsisieTcss DeepanbHOI PerncTPaOHHOMN CIyXO60IL.

QepnepanbHbIM 3aKOHOM OT 2 oA 2013 1. Ne 142-03 B Ipaskanckuii kopexc Poccuiickoit
Denepanuy BBefieH HOBBIN BUJ, 06bEKTOB HEBIDKMMOCTU — eIMHbIN HEBYDKMMBIN KOM-
IUIEKC, KOTOPBIi pacCMaTpUBAETCs KaK HeIBIDKMMAas Belllb, yIacTBYIOLIasA B 060poTe B Kade-
cTBe effuHOro 06bexra. 1o eMHBIM HEeABVDKMMBIM KOMIIIEKCOM ITOHVMMAETCSI COBOKYITHOCTD
00beIHEHHDBIX eAVNHbIM Ha3HAYEHUEM 3[aHUI, COOPY>KEHWIT U MHBIX Bellell, HePaspbIBHO
CBSI3aHHBIX (DUSMYECKN VM TEXHOIOTMYECKI, B TOM UMCIIe IMHEHBIX 00 BEeKTOB (Ke/le3Hble
LOpOTH, IMHNUA IeKTpollepefiadyl, TPyOOIPOBOALL U [p.), TNOO PACIIONIOKEHHBIX Ha OTHOM
3eMeTIbHOM YYacTKe, eCIM B eAMHOM TOCY/JapCTBEHHOM PeecTpe IpaB Ha HEJBIDKMMOE MMY-
I[ECTBO 3aPETMCTPMPOBAHO IIPABO COOCTBEHHOCTH Ha COBOKYITHOCTb YKa3aHHBIX 00beKTOB
B II€JIOM KaK OJJHY HeJBIDKMMYIO Belllb. VIcXons 13 NmpuBeNeHHON HOPMBI, ClIeflyeT CenaThb
BBIBOJI, YTO JIMHEITHO-Ka0eIbHbIe COOPYXXEHMS CBSI3Y MOYKHO PaCCMAaTPUBATDh KAK eIMHbII He-
ABYDKUMBII KOMIUIEKC, IIe/IeBYI0 COBOKYITHOCTb HEIBYDKMMBIX Belllell, MMEIONIX elNHOe Ha-
3Ha4YeHe, KOTOpble IPU3HAIOTCA eUHBIM 00'beKTOM IIpaB.

Hapsany c nuHeitHO-KabeNTbHBIMU COOPYXXEHMAMM CBA3YU CT. 8 3aKOHaA IIpeflycMaTpuBaeT
FOCYZIAPCTBEHHYIO PErVMCTPAIMIO IIpaBa COOCTBEHHOCTU U IPYTUX BEIIHBIX IIPaB Ha KOCMM-
JecKue 0OBEKThI CBA3U. YCTAHOBJIEHO, YTO MOPSAZOK TOCYAAPCTBEHHON PETUCTpaluy Ipasa
COOCTBEHHOCTH 1 IPYTUX BEIJHBIX IPaB HA KOCMUYECKIE OOBEKTHI CBSI3YU (CITyTHUKY CBSI3I,
B TOM YIICJIe, IBOVHOTO HAa3HAYeHN:A) yCTaHaB/IMBaeTcA efepanbHbIMU 3aKkoHaMu. OIHAKO
IO CUX HOP CIEIMaIbHOrO (efiepaIbHOrO 3aKOHA He'T, ¥ IIPYMEHseTCA 00T HOPSOK pern-
CTpanyy 06'beKTOB HeIBVDKMMOCTH 1 ITPaB Ha HIX.

Hapspy ¢ ykasaHHbIMM (pOpMaMU paspelInTeNIbHOI JIeATeTbHOCTY TOCYIapcTBa B cdepe
CBSA3Y C/IeAyeT yKasaTb Ha JesATeNbHOCTD IO PEryIMpoBaHMIO pecypca HyMepanun. Perynmpo-
BaHJe pecypca HyMepalyy ABJIACTCA VCK/IIOYNTEIbHBIM IPaBOM FOCyapcTBa (CT. 26 3aKoHa).
Pecypcpl Hymepanum eguHOI ceTn 97meKTpocBasn Poccurickoit Pemepanuny ABIAIOTCA 4aCThIO
pecypca HyMeparyy Me>KIYHaPOJHOI CeTI CBA3M VI COCTOAT 3 PeCypCcoB HyMepauuy TenedoH-
HOJT CeTH CBA3M, TelerpadHoil CeTU CBSA3Y, CeTell Iepefiady JAHHBIX, TeIeMaTHYeCKUX CIyXO,
KOfIOB MfieHTUdUKaIVM ceT VIHTEpHeT, a TakKe CTy)XeOHBIX KOTOB MAEHTUNKALUM CeTeit
CBA3M, VX 97IEMEHTOB 1 OKOHEYHOTO 060pynoBaHysa'?. COOTBETCTBEHHO, HOPS/IOK pacIperiere-
HUA U UCTIONb30BaHMA PeCypCOB HyMePaIiy CTPOUTCS C yIeTOM PEKOMEH/IAINIT MeXXIyHapOI-
HBIX OPTaHM3ALNII, Y9aCTHIMKOM KOTOPBIX siB/sAeTCs Poccuiickas Pemepariys, B COOTBETCTBUN C
POCCUIICKOII CUCTEMOI V1 IVITAHOM HyMepaLyil, @ TaKXKe C y4eTOM OOLeIPYHATON MeX/[yHapOJ -
HOJI TIPaKTUKMY JIeATeTbHOCTI CAMOPETYIMPYeMBIX OPTaHU3aLUIT B 9TOI 06/IaCTIL.

PacripeneneHne pecypca HyMepalun Cpefiyi OepaTopOB CBA3YU OCYIeCTBIAET (efepab-
HBII1 OpTaH BIacT B chepe CBsI3M, a B CITyHasX, IPeAyCMOTPEHHBIX 3aKOHOM, OH BIIPaBe M3Me-
HUTb HyMepaIuIo, U3bATD IIOTHOCTHIO MM YACTUIHO PECYPC, BbIfIe/IEHHBIII OIIepaToOpy CBA3K
(cT. 26 3akoHa «O cBA3U»). Boiyenenne pecypca HyMepanum Jjid ceTell S7eKTPOCBA3M OCY-
I[eCTB/IACTCA 110 3asBJICHIIO OLIEPaTOPOB CBA3Y, 00/IaAIOLINX TMUI[eH3MelT Ha OCYILeCTBICHNe
IeATeNbHOCTU B 00/1aCTU OKasaHUsA yCayT cBsasu. Ha Tepputopun, rie MMEIOTCSA OrpaHNYeH-
HbIe PeCypchl HyMepaIu CeTH CBsI3Y 00111ero IoIb30BaHNUA, PeCypC HyMepaliiy BbIIe/IAeTCS
mo6eanTeNnio TOPros (ayKIMoHa, KOHKypCa) Ha IO/TydYeHue TUIIeH3MN Ha OKasaHue YCIyT B 00-
7acTy cBA3U. Pecypc HyMepanum cunuTaeTCs OTpaHNYEHHbIM, €CIM B COOTBETCTBUM C POCCHUI-
CKOJI CHCTEMOII M IUTaHOM HyMepalyy o6beM HyMepaluy, BbIIe/IeHHBIN BCeM OIepaTopaM

"2 Tlocranosnenue ITpaButenpcra Poccuiickoit @epeparym ot 13 mrons 2004 1. Ne 350 «O6 yTBepKeHNN

IIpaBuy pacrpefeneHys 1 VCIOIb30BAHNUS PECYyPCOB HyMepAaIiMy eMHON CeTH 3MeKTPOCBA3U PoCCuitcKoi
Depepanym» // CIIC «Koncynbsrantllmocy.
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CBSA3Y Y 3aIIpalllBaeMblii B IOCTYIMBIINX 3asABJICHIAX O BBIJE/ICHUN pecypca HyMepalym Ha
KOHKPETHOJ TeppUTOpui, cocTasyser 6omee 90% TOCTYIHOrO pecypca.

BripieneHHbIT pecypc HyMepaIyu SO/KeH ObITh UCIOIb30BaH OIIepaTOPOM CBA3Y MOTHO-
CTDBIO M/IM YaCTUYHO B TeUeHMe JBYX JIeT C [JaThl BbIfleTIeHN:A pecypca HyMeparyu. [Ipu stom
BBIJIE/ICHHBII pecypc HyMepaluy CUNTAeTCA UCTIONb30BaHHbIM:

a) HOJIHOCTBIO, €C/IN OH VICIIO/Ib30BAaH OIEPATOPOM CBA3MU B Le/IAX OKa3aHUA YCIYT CBA3U
He MeHee JyeM Ha 85%;

0) 4aCTUYHO, €C/IM OH VICIIOJIb30BAH OIIEPAaTOPOM CBSA3M B IIe/IAX OKa3aHMs YCIyT CBA3Y He
MeHee yeM Ha 75%.

B ompeneneHHBIX cy4yasx pecypc HyMepaluy MOXeT ObITh M3DbAT. PellieHre 06 U3bATUM
BBIJIE/IEHHOTO pecypca HyMepalyy IPYHUMAETCSA B CIeAYIOIUX Cydasax:

* obpalieHe OIepaTopa CBsI3M, KOTOPOMY BbIAE/IEH PeCypC HyMepaLny;

* IIpeKpalleHre AeCTBUs JULEHSUM Ha OKasaHye yCIyr B OOIaCTU CBsI3M, BBITAHHOIL
oIepaTopy CBA3Y;

* HeNCIIONIb30BaHMe OIePATOPOM CBA3M BBIfIEIEHHOIO pecypca HyMepalyi IOTHOCTBIO
WY 9aCTUYHO B TeYeHMe IBYX JIeT CO JHA BBIfIeNIeHN pecypca HyMepalui;

* JCIIONb30BaHME pecypca HyMepaly OIepaToOpoOM CBA3M C HapyIIeHMeM POCCUIICKOMN
CHCTeMBI U IVIaHa HyMepalny;

* HeBBIIIOJIHEHIE OIIePaTOPOM CBS3U 0013aTeIbCTB, CONEP)KAIINXCA B YCTIOBYAX TOPrOB
(ayK11oHa, KOHKypca), HobefuTeIeM KOTOPBIX OH OBUI IPM3HAH.

Cama 110 cebe Tporiefypa BbIIeJIeHNs pecypca HyMepaluu He SB/AeTCA OrpaHNYeHNeM
HpeATpUHUMATENbCKOI eATeNbHOCTI OTIepaTOPOB CBA3Y, OHAKO Ha/IIuyie BbIIe/IEHHOTO pe-
cypca HyMepanuu — 06s13aTe/IbHOE YC/IOBIE TAKOI AeSTeTbHOCTH.

Takum 06pasom, Kak BUANM, B chepe cBsa3y chOpMUpPOBaHAa MHOTOCTYIIEHYATAs] CUCTEMa
(hopM paspelnTeNbHOI AesITeIbHOCTY /IS OKa3aHUs YCIYT, HY>KIAIOIIAsACs B MOfIePHU3ALINIL.
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Abstract

The article is devoted to the licensing system in telecommunication, the analysis of the existing bans
and restrictions, red tape and means to reduce it. The efficiency of the branch depends much from
the methods of state regulation and the measures of the licensing system. The article studies legal
grounds of the communication activity providing for a complex of authorizing measures including licens-
ing, registration, allocation of the bands of radiofrequency spectrum, distribution and use of numera-
tion resources. The licensing measures are divided into two blocks, i.e. the measures determining the
conditions for the communication providers and the measures setting the requirements to the applied
equipment and constructions (fixtures, cables, radio electronic means and high frequency devices).
The problems of licensing communication services are determined by various reasons including a large
number of licensed activities.

Communications provider has to get a dozen of licenses to perform its activity. Hence, it seems reason-
able to borrow the experience of other countries where legislations provide for the opportunity to obtain
a single license. However, it is necessary to amend the federal law On Connection and the legislation on
licensing. Besides, the opposite problem exists, that is larger sets of communication services subject to
licensing. This circumstance is good for the major players on the telecommunication market but smaller
providers have to comply with additional requirements. Attention is drawn to one of the acute issues as
to acquiring the license to the communication services — limited capacity of radio frequency spectrum,
thus the assignment of radio frequencies may become a serious administrative barrier.
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Pa3pelieHue apbutpa>kHbimu
LeHTpamMu AOMEHHbIX COPOB
no npoueanype UDRP*

J1.B. TepeHTbeBa

3KCnepT HayyHo-y4ebHon nabopatopum no uHdopmaumoHHomy npasy HWY BLUS, poueHT kadenpbl
MeXAyHapo4HOro YacTHoro npasa MOCKOBCKOro rocyfapCTBEHHOMO IOPUANYECKOrO yYHUBEpCUTETa NMe-
Hu O.E. KytadmHa, kaHanpat topuanydeckmx Hayk. Agpec: 123995, Poceuinickana ®epepauua, r. Mocksa,
yn. CapoBo-KyapuHckan, 4. 9.

AHHOTaUMA

B npencTtaBneHHoW cTaTbe NMPOBOAMTCA aHanu3 NpaBOBOW MPMPOAbI CeLManu3mpoBaHHbIX Herocynap-
CTBEHHbIX apbUTPaXkHbIX LEHTPOB, KOTOPbIE paccMaTpuBalOT OMpPeAeneHHY0 KaTeropuio Cropos, CBA-
3aHHbIX C HapyLUeHVWEeM MpaB Ha AOMEHHbIE MMEeHa, Ha OCHOBaHWUM MeXxayHaponHou npouenypbl UDRP
(Uniform Domain Name Dispute Resolution Policy) — EavHOn nonuTuku paspelleHna JOMEHHbIX Cro-
poB, BbipaboTaHHoW npu VIHTepHeT-kopnopauun no pacnpeaenexHunto umeH n Homepos (ICANN). B ctatbe
nccnenyTcA O6LWHOCTb U pasnuuna mMexay yHKUMOHMPOBaHNEM CreunannavpoBaHHbIX Herocyaap-
CTBEHHbIX apbuTpakHbIX LIEHTPOB paccMaTpuBatowmMx Crnopbl B cOOTBETCTBUM ¢ npouenypon UDRP un
npouenypovi pasbupaTenscTBa B KOMMEPYECKOM apbuTpaxe. [logvepknBaeTcA, Y4To obWwmMM YepTamm
PYHKLMOHMPOBAHNA CMEeLMann3npoBaHHbIX LEHTPOB U MeXAYHapoAHOro KOMMep4eckoro apbutpaxa As-
NAOTCA HErocyaapCTBEHHbIN XapakTep UX (YHKLMOHMPOBaHUA, YaCTHONPABOBOW XapakTep paccMaTpu-
BaeMbIX CMOPOB, BO3MOXHOCTb NMPUMEHEHUA HEroCyAapCTBEHHbIX UCTOYHMKOB npaBa («lex mercatoria»
n «lex informatica»), a Takxxe 3aKIo4YeHne cornawleHnii, KoTopble npeaycMaTpuBaoT NoABEAOMCTBEH-
HOCTb COOTBETCTBYIOLMX OpraHn3aumini. B To e BpemA Takne xapakTepucTUKN yHKLUMOHMPOBaHNA crie-
LManuanmpoBaHHbIX apbuUTpakHbIX LLEHTPOB, Kak BO3MOXHOCTb Nepefayn CropoB B HALUMOHaNbHbIA Cya, 1
HEKOMMEHCALMOHHBIA XapakTep CPeACTB 3aliuTbl NO3BOMAIOT OTHOCUTb COOTBETCTBYIOLUME LIEHTPbI HE
K TPETENCKUM CyAaM M KOMMEpPYECKUM apbuTpaxkam, a K OAHON U3 pa3HOBUAHOCTU BHeCyAebHbIX anb-
TepHaTMBHbIX CNOCOOOB paspeLleHna cnopoB. B cTaTbe NnpeacTaBnieH CpaBHUTESbHBIA aHaNM3 NpaBoOBOM
npupoabl CornalleHna, No KOTOPOMY Cropbl NepeaatTcaA B creuvanM3mpoBaHHblie apouTpakHble LIeHTPbI,
1 apbuTpaxkHOro corsalleHns, npasBoBaA Npupoaa KOTOpPOro AeTannsvpoBaHa B pamMkax [LOrOBOPHOW,
npoLeccyanbHOM U CMeLlaHHoW Teopuid. B cTtaTbe nogyepkuBaeTcs, YTO OrOBOpKa B [OrOBOPE O peru-
cTpauum AOMEHHOTO MMEHW, B COOTBETCTBMM C KOTOPOW Briagenew (aAMUHUCTPATOP) AOMEHHOTO UMEHU
[aeT cornacme Ha paccmoTpeHue crnopa no npasunam UDRP, He B NonHOM mepe 0TBeYaeT XxapaKTepucTu-
Ke apbuTpakKHOro corfalleHns, KOTopoe MOMHOCTbIO UCKNOYAEeT IOPUCOUKLNIO rOCYAaPCTBEHHOMO cyaa
[ONA COOTBETCTBYIOLEN KaTeropum Cnopos, nognaaarLumx nof KoMneTeHumo apbutpaxkHoro cyaa. JaH-
Hoe 06CTOATENBbCTBO MPOTUBOPEYUT MPUPOAE apbUTparkHOro pa3buparenscTBa, KOTOPOMY CBONCTBEHHbI
OKOHYaTENbHOCTb N HE3ABNCUMOCTb OT CYA0B, BXOAALUMX B FOCYAAPCTBEHHYIO CyAe6HYI0 CUCTEMY.

KnrouyeBble cnosa

[OMEHHbIe nMeHa, apbuTparkHble LieHTpbI (arbitration centres), apbutpa>kHoe cornatueHve, Mmex ayHapoa-
HbIi KOMMEPYECKUI apbuTpaxk, TPETENCKWIA CyA, perucTpaumnoHHoe cornatiexue, npoueaypa UDRP

Bubnuorpacuyeckoe onucaHue: TepeHTbeBa J1.B. PaspelueHne apbutpa>kHbiMW LEHTpaMu AOMEHHbIX
cnopoB no npoueaype UDRP // MNpago. XXypHan Beicwwen wkonbl 3koHoMukn. 2014. Ne 4. C. 124-135.

* VlccenoBaHie OCyIeCTB/IEHO B paMKax IIporpaMmbl GyHiaMeHTanbHbIX Mccnenosanuit HUY BIIO B
2014 rogy.
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JJoMeHHbIEe UMeHa B POCCUIICKOM 3aKOHOJATENbCTBE He OTHECEHDI K CPefiCTBAM MH/IMBULY-
anmMsanyy, X0Ts MOC/e IPUHATHA IIPOEKTa 9acTy YeTBepToit Ipaskganckoro Kopgekca Poccuii-
ckoit @epepanyn (ganee — I'K PD) B mepBom urennu B ceHtsiope 2006 I. fOMEHHBIM NMeHaM
6b11 oTBefieH maparpa¢ «IIpaBo Ha JoMeHHOe uMs». B HacTosIee BpeMs JOMEHHBbIE MEHA
¢urypupyior B 'K PO kak ofus 13 crmoco60oB pasMeleHNs TOBapHOTo 3HaKa (cT. 1484) u Han-
MEHOBaHMsI MeCTa IPOUCXOX/ieHst ToBapa (cT. 1519) B KadecTBe pa3HOBUJHOCTEN UCIIOIH30-
BaHNA YKAa3aHHBIX CPefCTB MHAMBMAYyanu3anun. CormacHo 1. 15 ct. 2 OefepanbHOro 3aKOHA
«O6 nrpopManny, THPOPMAILMOHHBIX TEXHOJIOIMAX I O 3aLNTe NHPOPMALUI» MO, JOMEH-
HbIM VMeHeM IIOHMMAaeTCsl «0003HaueHNe CHMBONIAMH, IpefHAa3HAYeHHOe /I afjpecalnu
caifToB B ceTu «/I[HTepHeT» B IieNAX obecedeHNs JOCTyIa K MHPOPMAIUM, pasMelleHHOII B
cety «VIHTEpHET». BOIIPOCHI O CTPYKType IOMEHOB BEPXHETr0 YPOBH:, O Jie/leTPOBAaHNUM JIAH-
HBIX JOMEHOB PeIIAloTCA B HEKOMMepYecKoll MexxyHapopHoi oprauusanun ICAAN mo pac-
IIpefie/IeHINIo NMeH 1 HoMepoB (poccuiickuit gomeH RU 6511 femernposat B anpene 1994 r.),
T.e. HUKAKMX MEeXXAYHAPOLHBIX COMIALIEHNIT 06 aIMMHUCTPUPOBAHNY COOTBETCTBYIOLINX 30H
B ceTi VIHTepHeT B HacTosAIlee BpeMA HeT'.

Cratyc Bmagenpia psaga ¢yHkumoHampHbXx goMeHHbix uMeH (COM, NET, ORG, BIZ,
INFO, NAME u psAzx MHOCTpaHHBIX JOMEHHBIX 30H)? OIIpefie/AeTCs perlaMeHTUPYIOLIVIMIY [O-
kymentamy ICANN. Cropbl B OTHOIIEHUY JaHHBIX JOMEHOB MOTYT ObITb PACCMOTPEHBI KaK
B TOCY[JapCTBEHHBIX CYaX, TaK VI ClIelMa/IN3POBAHHBIX HETOCYAAPCTBEHHDIX apOUTPasKHBIX
LIeHTPax B COOTBETCTBUM C MexAgyHaponHoii mpoueaypoit UDRP (Uniform Domain Name
Dispute Resolution Policy) — ExuHoi monmuTukoit pa3peleHns TOMEHHBIX CIIOPOB, BbIpabo-
tanHoit ipy Kopropauyu ICANN. B HacTos1Mit MOMEHT IIOCTOSIHHO [EMICTBYIOT 1 QYHKIIN-
OHMPYIOT Clefyiollne LeHTpbl, akkpeanTosanHble ICANN: AsyaTckuil LIeHTp 1o paspelle-
HUIO JOMeHHBIX crtopoB (Asian Domain Name Dispute Resolution Centre), HanmonanbHbii
apoutpaxusiit popym (The National Arbitration Forum), Ilenrp BcemupHoit opranusanyu
uHTe/UIeKTyanpHol codcTBenHocTn (World Intellectual Property Organization), Yeruckuii ap-
6ntpaxuslit cyn (The Czech Arbitration Court).

JlaHHBIEe OpraHM3aIUy PacCMaTPMBAIOT Jiefla HA OCHOBAHNUM OTOBOPOK, KOTOpBIE COfep-
JKaTCA B PETMCTPALMOHHBIX COITIAIIEHMAX MEXJy perMcTpaTopaMiu U IONb30BaTeIAMU —
a]MMHUCTPATOPaMyl COOTBETCTBYIOLIMX HOMEHHBIX MMeH. O6sA3aTelbHOCTb 3aK/II0YeHM
PErUCTPALMOHHOTO COIIAlleHNA BbITeKaeT 13 CoramieHys 06 akKKpeguTaluy perncTparo-
POB — OCHOBOIIO/IATAIOIIETO JJOKYMEHTA, ONIPee/IA0IEero MOPANOK U YCIOBUA NeATeTbHOCTI
peructparopos, akkpenntoBanHbix mpu ICANN?. B coorBetcTBuu ¢ CormauieHnem 06 akkpe-
AUTALIMU PETUCTPATOPOB, B KOTOPOM OIIpefie/IeHbl IOPANOK U YCIOBUA [AeATeNbHOCTH pern-

!B JOMeHHOI1 cucTeMe MMeH Jisi 0003Ha4YeH sl JOMEHOB [IEPBOIO YPOBHS PMHSITHI OIIPE/ie/IeHHbIE [IBYX-
6yKBeHHBIE KOAMPOBKY /s rocyapcTs: ru — Poccust, us — CIIIA, , uk — Benuxobpnranms u T.11. 37ech CTO-
UT OTMETUTD, 4T0 B Poccuiickoit @epeparun somen RU siB/IsieTCst OTKPBITBIM 1 PETNCTPALVsl JOMEHHbIX IMEH
OCYILIECTB/IAETCS B 3asIBUTEIBHOM IOPsIIKE, KaK Pe3UAEHTaMIl, TaK U HepesupeHTamu. Kpome JOMeHOB —
IBYXOYKBEHHBIX KOJIOB CTPAHBI — IIO0 PelIeHNI0 VIHTepHeT-KOPIIOPALNY 110 PACIPENe/IeHNI0 IMEH U HOMe-
poB (ICANN) cywiecTByIOT psifi pyHKIMOHATbHBIX JOMEHOB — biz, com — A/Is1 KOMMEPYECKIX OpTraHM3aLiL;
COOp — IIpeiHa3HAY€eH LSl IPUMEHEHNsI TOJIbKO KOOIePATUBHBIMY OPraHU3aALMsAMY; GOV — OTPAHNYeH s
npumMeHeHust paButensctBoM CIIIA 1 ero moppaspeneHusamMy; mil — orpaHndeH /s IPUMEHEHNS TOMTBKO
apmueit CIIIA u t.11. TakuM 06pasoM, ZOMEHbI BEPXHEIO YPOBHA MOXKHO IO[pasfe/IiTh Ha HAL[OHAIbHBIE U
MHTepHALOHA/IBHBIE.

? TlepeveHb HALMOHAJIBHBIX JOMEHOB BepXHEro ypoBHs nMeeTcst Ha cartre BOVIC o agpecy: http://www.
wipo.int/amc/en/domains/cctld/index.html

? Cm. http://www.icann.org/en/resources/registrars/raa/ra-agreement-21may09-en.htm (ata obpauienus:
14 HOA6ps 2014 1.).
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cTpaTopoB, akkpeauTosaHHbIX Ipu ICANN, perncrpartop 06:3bIBaeT BCeX 3aperncTpUpOBaH-
HBIX B/IafIe/IblieB JOMEHHBIX VIMEH 3aK/TI0UUTD COITIAIIEHe C PETUCTPATOPOM B 37IEKTPOHHOM
wm 6ymaxkHoit popme. Takum 06pa3oM, BOSHUKHOBEHME, U3MEHEeHNe TIpeKpalljeHue IIpaBa
Ha JIOM€H IPONMCXOUT Ha OCHOBAHMUM PETMCTPALMOHHOTO COITIAIEHMS MEX/y perucTparo-
POM IOMEHHOTO VIMEHM J afMUHICTPATOPOM COOTBETCTBYIOLINX JOMEHHbIX VIMEH.

HerocynapcTBeHHBIT XapakTep (QyHKIMOHMPOBAHUSA CIEIVaTN3MPOBAHHBIX ILIEHTPOB B
coorseTcTBUM C Ipoueaypoit UDRP, a Takxke 4acTHOIIPaBOBOII XapaKTep pacCMaTpUBaEMbIX
CIIOPOB O JOMEHHBIX MIMEHAX ABJIAI0TCA TeMIU O0IMMM YepTaMy, KOTOpbIe COMDKAIOT paboTy
COOTBETCTBYIOIIVX LIEHTPOB C MEXX/IYHAPOIHBIM KOMMEPUYECKIM apOuTpakeM.

Takxe Kak u apOUTpaXkKHas MPOLEAypa MOXKET OBITh HavaTa TOMBKO NPV HAINMYUM ap-
OUTPaXKHOTO COITALIEHNS, JAaHHBIE LIEHTPBI PACCMATPUBAIOT Jie/la Ha OCHOBAHUM OTOBOPOK,
KoTopble cofiepskarcs B foroBopax Koprnopanuu ICANN 1o pacnpefeneHno apecHoro mpo-
crpancTBa B CeTu M perncTpaTopamu, a Takoke B IOrOBOPe MEXY M0/Ib30BaTeNAMNU U Peru-
cTparopamu. JII0OONBITHO, YTO COOTBETCTBYIOLINE OTOBOPKY B JJOTOBOpPE, KOTOPbIE [e/NaloT
BO3MOYKHBIE CIIOPBI BOKPYT JJOMEHHBIX VIMEH IOJBEJOMCTBEHHBIMN CIIELVANTN3MPOBaHHBIM
L[eHTPaM, B HEKOTOPBIX HaYYHbBIX pabOTaxX HA3BIBAIOTCS TPETEIICKMIMI COMIALICHSIMI®,

QaxT mepegadn CIOopa Ha paspelleHVe HeTOCY[apCTBEHHOIO CYZQ, Ha IepBBIN B3IJIAL,
cOmKaeT IMPaBOBYIO IPUPOLY HAHHOTO COIIAIIEHNS C apOUTPaKHBIM COIIALICHUEM, KOTO-
poe B coorBeTcTBUM U ¢ TunosbiM 3akoHoM IOHCHUTPAJL «O MexiyHapogHOM TOProBOM
apburpaxe» 1985 1., u ¢ PemepanbHBIM 3aKOHOM A0T 7 Mo 1993 1. Ne 5338-1 «O mexayHa-
POIHOM KOMMepuecKoM apourpaxe» (famee — 3akoH o MKA) ompezernsiercst Kak coraiie-
HUe CTOPOH O IIepefjade B apOUTPa’k BCEX MIN ONpPele/IeHHbIX CIIOPOB, KOTOPbIe BO3HUK/IN
WIM MOTYT BOSHMKHYTb MEX/Yy HUMMU B CBSI3U C KAKMM-/I160 KOHKPETHBIM IIPAaBOOTHOIIECHN-
€M, He3aBUCUMO OT TOTO, HOCUT JI OHO JJOTOBOPHBIII XapakTep mmu HeT. Ilop apburpaskem
u B Tumosom 3axone JOHCUTPAJI «O MeXXAyHapOZHOM TOProBoM apourpaske» 1985 . u B
3axone 0 MKA noHumaeTcs 06011 TpeTECKMIl CyJ, He3aBUCUMO OT TOT0, 00pas3yeTcs I OH
CIIENVIATIbHO IJI1 PAaCCMOTPEHNA OTHENTbHOTO fe/a VIN SABIAETCA HOCTOSHHO JeiiCTBYIOMNM
apOUTPAXKHBIM YIPEXKIAEHUEM.

B mpaBoBoil HOKTprHe apOMTparkHOe COIJAIIEHIe NMPU3HACTCS CHCTEMOOOPA3yomuM
97IEMEHTOM MHCTUTYTA TPeTelicKoro pasbuparenbcrsa’. Takum 06pasom, sakoueHne apou-
TPa)KHOTO COITIAIIEHVSI MOYKHO IIPU3HATh CBOCOOPA3HBIM I'€HEe3MCOM BOSHUKHOBEHMSA IIPABO-
OTHOILIEHUI MEeX[Y CyObeKTaMM cliopa. ApOUTpaskHOe COoIIallleHlie MOYKeT OBITh 3aK/II0UEHO
B BU/Ie apOUTPAXKHOIT OTOBOPKI B [JOTOBOPE M/IN B BIJIE OT/JE/IBHOTO COIIaIeHNs. ApOuUTpax-
HOE COIJIAIIeHMe MOYKHO OTHECTH K IOPUINYECKOMY (PaKTy, KOTOPBII SAB/IACTCA OCHOBaHUEM
BO30OY>KIeHMs apOUTPAKHOTO (TPeTeicKoro) pasbuparenbCcTaa.

I[IpaBoBas npupopa apOUTPaXKHOTO COITIAIIEH s OYYN/Ia HEOFHOSHAYHYIO OLIeHKY. Psn
aBTOPOB IOIYEPKUBACT IIPOLIECCYaNbHbIIl aCIeKT apOUTPa’KHOTO COTMANIEHNSA, TIOCKONIBKY €
MOMEHTA €T0 3aK/II0YeHsI HACTYIIAIOT ONlpefie/IeHHbIe IIPOliecCyanbHble MocnencTByA . Pele-
HIle KOMMePYeCKoro apOuTpaska, 10 MHEHIIO CTOPOHHIKOB IIPOLeCCyabHON TeOpUM, Ipefi-

* Cm.: Hesnamos A.B. OCOGEHHOCTY KOMIIETEHIIMI 10 PACCMOTPEHNIO MHTEPHET-CIIOPOB / Hayd. pef.
B.B. fIpkos. M.: «JIHpoTponmk Mexnua», 2011 // CIIC «TapaHT».

* Cm.: Kypoukun C.A. Tpereiickoe pasbuparenbcTBO IpaKfaHCKX fen B Poccmiickoit @egepanmu: Teopus
n npaktuka. M.: Bonrepc Knysep, 2007. C. 25.

¢ Cm.: Bepuwunun A.I1. Apburpaxxnoe cornamenne // Tpeteiickuit cys npu Cankr-ITeTep6yprckoit Top-
TOBO-TIPOMBIIIIEHHOIT Tasate / mox pex. B.A. Mycnua. CII6., 2001. C. 5; Mycun B.A. Ilocrarerinblit Hayd-
HO-IIPaKTUYecKuit KoMMeHTapuit K PefepanbHoMy 3akony «O TpeTelickux cygax B Poccuiickont @enepanym»
(koMmenTapmii K cT. 5) // Tpereiicknii cyn. 2003. Ne 1-4. C. 6, 7.
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CTaB/IsIeT COOOI aKT IOPUCAUKINY U SIB/ISETCSE 0C000iT GOPMOIT OTIIPAB/IEHNMS IIPABOCY/AMISL
CoracHo gaHHOI Teopny, QYHKIMSA TOCYAAPCTBA — OTIIPAB/IEHNUE IPABOCYANS — [ie/Ierupy-
eTCst apOUTPAKHOMY KOMMEPUECKOMY CYAY, COOTBETCTBEHHO KOMIIETEHI[Vs apOUTPOB, KaK 1
KOMIIETEHIVS Cyflell TOCYAapCTBEHHBIX CYIOB, COITIACYETCA C BOJIeH COOTBETCTBYIOIErO CyBe-
PEHHOro roCyfapcTBa. ApOUTpaXKkHOe COITIALIeH)e CTOPOHHMKAMI IIPOLIeCCYaIbHOI TeOpun
paccMarpyBaeTcs B Ka4eCTBe COITAIIECHNA IIPOLIeCCYaIbHOIO XapaKTepa, HallpaBJIeHHOTO Ha
VICKJTIOYEHIIe IOPUCAVKII TOCYAAPCTBEHHOIO Cya (TeporaloHHblil 9 dekr)”.

Hapsny ¢ mpoueccyanbHOI Teopreli CIOKIIACh HAIIPAB/ICHNE OTOX/eCTBIEHUs apou-
TPaXXHOTO COIVIALIEHMA C IPaKFAHCKO-IIPABOBBIM JOTOBOpOM. CTOPOHHMKM COOTBETCTBYIO-
I[ero HAIlpaBJIeHMs pacCMaTPUBAIOT BCe OTHOLIEHM A, CKIabIBAIOIMEC MKy y4acTHMKA-
MU pa3OupaTeNnbCTBa, B paMKaX IPaKAaHCKO-IIPABOBOTO MHCTUTYTa. [Io MHEHUIO 1Ie0TIOTOB
JTaHHOTO HallpaBjIeHMVs, IIPOIlecC JMIIb 3aBepllaeT IPaXk[JaHCKO-IIPaBOBYIO CLE/NKY, a CaMo
peteHye apouTpaxa 66110 651 6eCIIoIe3HOI YacThI0 Gymarn, ecyu Obl He GbIIO apOUTPaXKHO-
ro coramenysi. CTOPOHHUKY TAHHOI TeOPUM PaclieHUBaIN apOUTPaXKHOe COITAleHNe KaK
OOBIYHBIN TPAXAAHCKO-TIPABOBOIT JOTOBOP, IPEIMETOM KOTOPOTO BBICTYNAaeT BBIOOP CTO-
poHaMM BUfa apOUTpaka, BpeMeHN 1 MeCTa IPOBeleHNs apOUTPaXKHOro pasbuparenbCTBa,
oIIpefieieHye CaMoil IPOLeAYPbl apOUTPa>KHOTO pasdupaTebCTBa M MaTepyaIbHOTO TIPaBa,
IIOJUIeKAIEr0 IPUMeHeHNI0 apouTpaMu®. ApOUTpa>kHOe COITIallleHye MOPOXKIAeT JIA CTO-
POH KOHKpETHbIE TPaXKJAHCKO-TIPABOBbIE 005I3aTE/IbCTBA, B TOM UICIIE U 00513aTeNbCTBO IOA-
YVMHUTBCSA PELICHNIO, BHIHECEHHOMY TPETEeIICKIM CYIOM.

B pamxax ;oroBopHoii Teopunt chOpMIPOBATICH ABa KTACCUYECKUX IOAXO0/a: BO-IIEPBBIX,
apOuTpax M apOUTpaKHOE pelleHNe KBaTUPUIUPYIOTCA Kak 0co60ro pofa KOHTPAKT, CO-
I7allleHNe, 3aK/II0YeHHOe apOuTpaMi 110 MOPYYEHUI0 CTOPOH; U, BO-BTOPBIX, apOUTpaXkKHOE
pellleHre — 3TO MMPOBOe corlameHye’. B mepBoM caydae apOUTPBI paccMaTpUBAIOTCA KaK
areHThI (MaHATapMI) CTOPOH, TI0OITOMY apOUTPAXKHOE pellleHNe IPefCTaB/sieT coboit cBoe-
r0 pofa IOTOBOP, 3aK/TIOYEHHBIN 110 IIOPYYEHII0 CTOPOH, U VICIIOTHAETCA TOCYAaPCTBEHHBIM
CYIOM TaK >Ke, KaK 1 HEMCIIOJHeHHbIIT. XOTs B IIPaBOBOIT IUTepaType 0603HaYaNMNCh CTabble
MecTa yKa3aHHOI1 Teopun'’, mo3gHee 6bUI0 OTMEYEHO, YTO UL 00'bACHEHNUA IIPaBOBOIT IPUPO-
IbI apOUTPA’KHOTO COITIAIIEHMSA HeJIb3sl OTPULIATD MOAXOADI, CPOPMYIMpPOBAHHBIE B paMKax
TOTOBOPHOIL Teopuu''.

7 Cm.: Ketinun A.J]. CypoycTpocTBO 1 IpaXkKJaHCKIIT IIPOLecC KAaUTAINCTUYeCKUX rocyapeTs. Y. 3. Ap-
6urpax. M.: BHemrropruspar, 1961. C. 44.

8 Cm.: Adam S. Jurisdictional problems in International Commercial Arbitration: A Study of Belgian, Dutch,
English, Sweden, Swiss, US., West German Law. Zurich, 1989. P. 34.

® Cm.: Anygpuesa J1.II. MexpyHaponHoe dacTHOe mpaBo: B 3-x T. T. 3. TpaHcrpaHudHble 6aHKPOTCTBA.
MexmyHapOgHBIT KOMMepUecKuii aponTpaxk. MeXIyHapOJHBI IPaKFAHCKMIT mporecc: yue6. M.: Vag-Bo
BEK, 2001. C. 139.

1 Tax, C.H. Jle6epieBbIM OBUIN BBISIBTIEHO, YTO KOPEHHOE Pas/indiie MeXAY apOuTpakeM 11 JOTOBOPOM IIO-
PY4eHMA 3aKTI0YaeTCA B TOM, YTO B IIOC/IeHEM CIydae BOJIA IIOpyunuTend (MaHaHTa) BO3/IaraeTCA Ha MaH/a-
Tapus, TOT/ia KaK B IIePBOM BOJISA apOMTPOB BO3/IATaeTCs HA CTOPOHBI, XOTsA U C COIacus nocnegHux. Iloxsep-
ras KpUTHKE OTOXK/IECTBIICHNE apOUTPasKHOTO coranenns: 1 Muposoit caenky, C.H. Jlebenes ykasbiBas, 4To
IIpY MUPOBOIA C/IETIKE CIIOP PA3PEUIAETCA HENOCPENCTBEHHO CAMMMI CTOPOHAMM U ITyTeM B3aMIMHBIX YCTYIIOK,
TOTa KaK IIpU apOuTpaske — MOCPEICTBOM TPEThYX /NI U 6e3 B3aMMHBIX YCTYIIOK, KOIia 06e CTOPOHBI 10-
6UBAIOTCA OCYIIECTBICHNA CBOUX NPUTA3aHUil TONHOCTBI0. CM.: Jle6edes C.H. MexxiyHapOIHbIIT TOPTOBBIi
ap6utpax. M.: MexayHapopiHble oTHOIIeHN, 1965. C. 28.

' B pabote B.H. AHypoBa 0TMeu€HO, YTO apOUTPaXKHOE COIIAIeHNe 3aMMCTBYeT XapaKTep 3a/laHus, TIOf-
JIeXKAIIEro BBITIOTHEHUIO TPETENCKMMU CYIbAMM, U3 JJOTOBOPA MOPYYEHs, I IPEIMET PETyIMpOBaHMs, HEIlo-
CPEeJICTBEHHO CBA3AHHBIN C paspelleHyeM CIopa, — 13 Muposoro cornamenusd. Cm.: Anypos B.H. Tpereiickoe
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TpeTnit OAXOX K IIOHMMAHUIO IIPAaBOBOJI IIPMPOADI apOUTPaka M apOUTPa>KHOTO COIJIa-
IIEHVs], pas3fe/sieMblil GOIbIINHCTBOM OTEYECTBEHHBIX YUEHBIX, CJIOXWICS B PaMKax CMe-
IIAHHOI TeOPUU IIPABOBOI IIPUPOABI ApOUTpaxa, KOTOpasi coueTaer B cebe s7eMeHTbI J10-
TOBOPHOTO NOPsA/IKA 110 CBOEMY I'€HE3VCY U 37IEMEHTBI IIPOLleCCyanbHO-IIPAaBOBOTO NOPAAKa
II0 CBOEMY IOPUCAMKLIMOHHOMY XapaKTepy. BbICKasbIBaloCh IMpefiIoyKeHIe XapaKTepu3oBaTh
CYLIHOCTDb apOUTpaXka TEPMUHOM SUi generis, a He TePMIHOM «TeOPYA CMELIaHHOI IPUPOJBI»,
ITIOCKO/IbKY T€peIyIeTeHNe JJOTOBOPHO-IIPABOBBIX M IPOIECCyanbHO-IIPABOBBIX 37E€MEHTOB
IIPeJCTaB/IeHO He B XaOTUYHOM IIOPSIfIKe, A MMeeT B3auMOOOYCTIOBIEHHBIIT U CYLIHOCTHO-ie-
TePMMHIPOBaHHbIN XapakTep'Z TakumM 06pasom, IpaBoBas MpUPoOfa apOUTpaXka fO CUX MOp
ABJIAETCS MPEIMEeTOM JIVICKYCCUIL, B KOTOPBIX ONpefe/AeTCst COOTHOILIEHME ITy6IMIHO-TIPaBo-
BBIX I YaCTHOIIPABOBBIX Ha4asl apOUTPasKHOTO COITIAIIEHNS U apOUTPaXKHOI POy PHI.

B oTHOmIEHMM TpeTeNCKMX COINAIIeHNII, NPeJyCMaTPUBAIOIINX MOABETOMCTBEHHOCTD
CIIOpa 0 JOMEHHBIX MIMEHaX apOUTPasKHBIM LIeHTPaM, OTCYTCTBYIOT IPU3HAKY 0003HAYEHHBIX
BBIIIE TEOPUIT apOUTPAXKHOTO COIAlIeHNst. Bo-IepBhIX, JeATeTbHOCTh apOUTPAXKHBIX LIEH-
TpoB Ha ocHoBe npaswl UDRP, agmMuuancrpupyempix ¢ 1999 r. amepukaHCKol HEKOMMepye-
ckoit opranusanueit ICANN, He MOXKeT ABMATLCA OTIPABAEHNEM IPABOCY/NA, TIOCKOIbKY B
[aHHOM CITy4ae He ycMaTpyBaeTcs (aKTa ieflerpOBaHus, T.c. KOMIIETEHIUA apOUTPOB He CO-
I7IACyeTCA C BOJIEN COOTBETCTBYIOIIETO CYBEPEHHOTO rocyilapcTBa. COMHUTETBHBIM AB/AETCA
OTHECEHUe JIeATeIbBHOCTY COOTBETCTBYIOIUX apOUTPa’KHBIX LIEHTPOB K IOPUCANKLIVOHHOIL.
Iop ropucamKuMelt TOHNMAIOT [IeATeIbHOCTD KOMIIETEHTHBIX OPTaHOB, YIIPaBOMOYEHHBIX Ha
paccMoTpeHMe IPUAMYECKNX fle/l I Ha BbIHECeHIe 110 HUM I0PUAUYecK) 00s13aTe/bHbIX pe-
mennit”’. HapjeneHne mpaBamMy cCOOTBETCTBYIOIIVX KOMIETEHTHBIX OPTaHOB Ha PaCCMOTpEHNe
OIIpefie/IeHHOM KaTeropyuy IPUAMYECKMX [ie/l BO3MOYKHO Ha OCHOBAaHMM 3aKOHA MU MEX]TY-
HapOJHOTO aKTa. [leATeNbHOCTh KOMUCCUIT OCYILeCTBIAeTCs Ha ocHoBaHuM mpasun UDRP,
KOTOpbIE HI 3aKOHOM, HI MEXITYHAPOITHBIM JJOTOBOPOM He SB/IAIOTCA.

B T0 ke Bpemst uHTepeceH BaKT oOpalle st TOCYIaPCTBEHHBIX CYHO0B K mpasunam UDRP
B KauecTBe 00bIYaeB, Kak aTo 661710 3adukcuposaHo B [Tocranosnennn IIpesupuyma Bricie-
ro Apburpaxsoro Cyna Poccusickoit @emepariym ot 11 Hos16pst 2008 1. Ne 5560/08 mmo peny
Ne A56-46111/2003. Knaccudnkanysa faHHBIX IpaBII B KauecTBe 00bI4aeB 000CHOBAaHHO BbI-
3Bajla KPUTUKY B muTeparype. Tak, 6bUI0 OTMe4eHO, 4TO OOBIKHOBEHNS B IIOTHOI Mepe IoKa
He CJIOXWINCD ¥ He 0QOPMIIICH B BUJie IIMICAHOTO JJIM HEIIACHOTO KOfIeKca MoBefeHN (ce-
TEBOTO 3TUKETA), KPOME TOT0, 0OpalljeHIe CYOB K TAKOTO POja 00bIYasiM CIIOCOOHO IIPUBECT
K IOPUCAMKLVOHHOM 3aBUCYMOCTI POCCUIICKMX CY[IOB OT IIPELeJEHTHOI IPAKTUKNA COOTBET-
CTBYIOIVX apOUTPaXKHBIX LIEHTPOB'.

3pech ke crefyeT OTMETUTD, XOTsI MEXAHM3M YPEryIMpPOBaHNA CIIOPOB B OTHOIIEHNN JI0-
MeHHBIX MeH 110 npaBunamMm UDRP umeer foroBopuslit xapaxrep, B npasuiax UDRP npep-
YCMOTp€eHa BO3MOKHOCTD II€pefladyyl TAaKOTO pojia CIIOPOB B HALMOHAJIBHBINA CyJi JO Hadvasa

cornmautenye. M.: ITpocmekt, 2009, C. 32. ITo muenuto C.B. HukonoknHa, ropuandeckas npupopa apourpax-
HOTO COIIAlIIeHN s OTIPefieNiAeTCA B KaueCTBe JOTOBOPHON IIPUPOJibI, COOTBETCTBEHHO apOUTPasKHOE COT/Ialle-
HI€ ABJIAETCA CIE/KOM, C KOTOPOI 3aKOH CBA3bIBAET OIpefie/ieHHbIe TPABOBbIE NMOCIENCTBUSA, IOITOMY IIPK €€
3aK/TI0YeHNN TO/DKHBI OBITH COOMIONEHBI IpaBIIa coBeplenns cienok. Cm.: Huxomoxun C.B. MexpyHapon-
HBIIT KOMMepueckuit apburpax. M.: I0ctuunadopm, 2009. C. 55.

2 Cm.: Anygpuesa JLII. TlpenopaBaHue Kypca «MeXIyHapOZHBII KOMMEPYECKIUIT apOuTpaXk»: Hayd.-
npakr. moco6ue. M.: PITA MIO PO, 2006. C. 47.

3 Cm.: Anexcees C.C. TocymapcTBo u mpaBo. Hauanbhbiit kype. M.: FOpuct, 1994. C. 148.
" Cwm.: Janunenxos A.B. VIatepHet-npaso. M.: Octunmudopm, 2014. C. 89.
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aMIHVCTPATMBHBIX [IPOL[EyP MIN MOCTIE UX 3aBeplIeHNst. TakuM 06pasoM, OroBOpKa B f10-
TOBOpEe O PETMCTPALUY JOMEHHOTO MMEHU, B COOTBETCTBUY C KOTOPOII Biajenel] (aiMIHN-
CTpaTop) ZOMEHHOTO MMEHMU aeT Coracue Ha paccMoTpeHne cropa mo npasmrtam UDRP, He
B ITOJTHOJI Mepe OTBeYaeT XapaKTepUCTIKe apOUTPaXKHOTO COITIANIeHMs, KOTOPOEe MTOTHOCTBIO
MCKTIOYaeT I0PUCAVKIIIIO TOCYAPCTBEHHOTO CY/ia /1A COOTBETCTBYIOLIEl KaTerOpUy CIIOPOB,
TIOJITTA/IAIONINX TTOf], KOMITeTEHINI0 apOUTpaXkKHOTo cya. JJaHHOe 06CTOATeNbCTBO IPOTUBO-
pednT npupoge apOUTpaXKHOro pa3bypaTebCcTBa, KOTOPOMY CBOMCTBEHHBI OKOHYATe/IbHOCTD
U HE3aBUCUMOCTD OT CY/[OB, BXOAIINX B TOCYAPCTBEHHYIO CYAeOHYIO CUCTEMY.

Kpowme Toro, apburpakHoe coraiienne HOpoXXAaeT A/ist CTOPOH KOHKPETHbIE TPaXKJaHCKO-
IpaBOBble 00s3aTeNIbCTBA, B TOM YMC/IE U 0053aTeNbCTBO MOMYMHNUTHCS PElLIeHUI0, BbIHECEH-
HOMY TpeTeiickuM cyfaoM. CTOpOHOII JTOMEHHBIX CIIOPOB SBJIAETCA 3asgBUTENb — O6IajaTeNDb
VICK/TIOUUTENbHBIX TIPaB Ha TOBAPHBIN 3HAK, KOTOPBI He AB/IAETCA CTOPOHOI TPETENICKOTO CO-
IJIAIIeHN, OTOBAPUBAIOIIErO MOIBEOMCTBEHHOCTD CIIOpPa O JOMEHHBIX MMEHaX apOUTpak-
HBIM KOMUCCHAM MEXAY afMUHICTPATOPOM JOMeHa (OTBETYMKOM) ¥ PETUCTPATOPOM.

B mpaBoBOIL IMTepaType Tak)Ke O6BUTO BHICKA3aHO MHEHIIE O He[lelICTBUTE/IbHOCTH TPeTeli-
CKUX COITIAIEHMIA, IPeyCMaTPUBAOLINX II0/IBEOMCTBEHHOCTD CIIOPa O JOMEHHBIX MMeHaX
apOUTpaXHBIM IleHTpaM'. JlaHHBII BBIBOJ, OBUI CHeMaH Ha OCHOBaHMU II. 3 cT. 5 Depeparns-
HOTO 3aKoHa oT 24 uona 2002 1. Ne 102-P3 «O tpeteiickux cypax B Poccuiickoit ®enepanum»
(mamee — 3aKOH O TPETENCKMX Cy/iax), B KOTOPOM YKa3bIBAaeTCH, UTO TpeTelickoe CoIalie-
HIle O Pa3pellleHNH CIIoPa IO JOTOBOPY, YCIOBUA KOTOPOTO OIpeJie/IeHbl OHOI 13 CTOPOH B
¢dhopMyApax WIN UHBIX CTAHAPTHBIX (GOPMAX M MOI/IM ObITh IPUHATHI APYTOll CTOPOHOI He
MHa4e KaK ITyTeM IPUCOEAVHEHN K IPeTIOKEHHOMY JJOTOBOPY B L[e7ioM (JOrOBOpP IPHUCO-
eIVHEeHMA), Ie/ICTBUTEIbHO, €C/IU TaKoe COITIAIIeHNe 3aK/II0UeHO MOC/Ie BO3HMKHOBEHNUS OC-
HOBAHWJT /1A IPENbAB/ICHI MICKA U €C/IM MIHOE He IIPefyCMOTPeHO (deflepalbHbIM 3aKOHOM.

Heo6x0/111M0 OTMETHTB, YTO IPABIUIIO, IPEAYCMOTPEHHOE B I. 3 CT. 5 3aKOHA O TPeTeNCKIUX
cygpax, He oTpaxkeHO B 3akoHe 0 MKA. MexyHapORHBIIT KOMMEPUYECKIIT apOUTPpaXK Co3faeT-
s ISt paspelieHus 0co00il KaTeropuiu CIopoB, @ UMEHHO, CIIOPOB, HOCAIINX KOMMePUYeCKIit
XapakTep, BOSHMKAIOIIMX IIPY OCYLECTB/I€HN) BHEIIHETOPTOBBIX U MHBIX BUIOB MeX/yHa-
POJHBIX S9KOHOMIYECKNX CBsA3eil. MeXIyHapogHble KOMMepUecKue apOuTpaskHble CYAbl OT-
JINMYAIOTCS OT OOBIYHBIX TPETEICKUX CY/OB KaK ajbTepHaTMBHas (opma cyme6HOro pasém-
paTenbCTBa, PACCMATPUBAIOIIUX CHOPBI, BBITEKAIOIINE M3 TPaKJAaHCKUX IMPaBOOTHOLIEHMIA.
1 B 3akoHe o TpeTelickux cyfax u B 3akoHe o0 MKA oTCyTCTBYIOT IpM3HAKHM, KOTOPbIE ObI
MO3BOJIM/IY YETKO PA3TPAaHNYUTD «BHYTPEHHMIT» TPETENCKUI CYJ, M MEXIYHAPOIHbI KOM-
MepyecKuit apébutpax. B nmurepaType mpepiaraeTcs Takoe pasrpaHMYeHMe OCYMIECTBIATD
II0 «OCTAaTOYHOMY IPMHILMITY»: BCE, YTO HE ABAETCA MEXJyHapOSHBIM KOMMEPYECKUM ap-
OuTpaxkeM, IPM3HAKM KOTOPOTO ompefeneHbl B 3akoHe 0 MKA, — 3To ecTb «BHYTpeHHMIT»
TpeTeiicKmit cyn's.

B nureparype Tak)Xe OTMEYAETCsI, YTO BHYTPEHHMIT M MEKIYHAPOSHBI apOUTPaXKyt Ipu
Ha/IM4MY MHOTHMX OOIIUX IIPM3HAKOB, AB/IAIOTCS PAs/MYHBIMU IPABOBBIMU MHCTUTYTAMIL
Ecmm mpu perynvpoBaHuM BHYTPEHHETo apOUTpaXka IPMOPUTETHOE 3HAUEHNe YHEeIsAeTcs
6a30BBIM IIPMHIMIIAM ¥ CTaH/JapTaM HAIMOHATBHOTO MpaBa, TO NPU PETYINPOBAHNM apou-
Tpayka MeX/[yHapOJHOT0, HAIIPOTUB, aKIIEHT CMEIAeTCsA Ha OCHOBOIIO/IATAOIIVE ITPYHIINITBI

15 Cm.: Cepeo A.TI. TlyTu paspemeHns KOHQIMKTOB, BO3HUKAIOIIVX TP MCIIOb30BAHNM JOMEHHBIX IMEH B
cetn VinTepHet: aBTOped. ANUC. ... KaHA. I0pKA. HayK. M., 2004. C. 21; Hesnamos A.B. Ykas. cou.

1 Cm.: Creopuyos O.I0. Tpeteiickoe pa3bypaTeIbCTBO IPENIPUHIMATENBCKIX CIOPOB B Poccnm: mpobite-
MBI, TeHJeHLuM, HepcrnekTusbl. M.: Bontepc Knysep, 2005. C. 61.
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MEeX/IyHapOTHOTO YaCTHOrO IIpaBa, NPMHATBIC B MMIPOBOJ TOProBoil mpaktuke'’. B cBasn
C 9TUM 3aKOHOJIaTe/IbHble TPeOOBAHMA K apOUTPAKHOMY COIJIALIEHNIO BO BHYTPEHHUX U B
MEXIYHapOIHbIX OTHOIIEHMAX oTAnyaroTcs. COOTBETCTBEHHO, 1. 3 CT. 5 3aKOHa O TpeTeii-
CKMX CyAax 6yieT IPUMEHAThCA TONbKO B TOM CIy4ae, eC/IU IOMEeHHBIe CIIOPBI, paccMaTpuBa-
eMble CIelMaNTN3MPOBAaHHBIMI HETOCYAPCTBEHHBIMM LIEHTPaMM, He UMEIOT KOMMEPYECKOTO
XapaKTepa U BO3HUKAIOT IIPY OCYIIeCTBIEHUN MeX/yHapOJHBIX CBA3EIL.

B cBasu ¢ sTuMm TpeTelicKoe CoIalleHne, OroBapuBapliee MOgBeSOMCTBEHHOCTD CIIOpa
0 JOMEHHBIX UMEHAaX apOUTPaXKHBIM KOMMCCYSIM, XOTsI ¥ HOCUT JOTOBOPHBII XapaKTep, HO
HeoOXOAMMbIM ITPU3HAKaM apOMTPAKHOTO COIVIAIIEHNS He OTBevaeT. B mrepaType npu kBa-
MMUKAUM JAHHOTO COITIAIIEHNS 0 POCCUIICKOMY IPaBy ObIIO MPEI0XKeHO OTHECTH ero K
CIeNKaM, 3aKTIOYeHHDIM TI0] OTMEHUTENbHBIM yCnoBueM'. OTMEHNTETbHOCTD 3aK/II0YaeTCs
B TOM, 4TO, eCc/i B paMKax npouenypsl UDRP skcnepr (ap6utp) mpusHaeT AeiCTBUA OTBET-
4mKa (afMUHUCTPATOPA JOMEHA) HeTOOPOCOBECTHBIMIL, TO B 3aBUCMMOCTH OT IIPEAMeTa Tpe-
60BaHMIT 3asBUTEISI 9KCIIEPT BBIHECET pellieHne m1u60o 06 aHHYIMPOBAHUY JOMEHHOTO VIMEHI,
760 0 ero Mepeade 3asIBUTEIIO.

ITpaBoBOE 1O/IOKEHME COOTBETCTBYIOUINX CYNOB, PACCMAaTPUBAIOLUINX JOMEHHBIE CIIOPBI
no npouenype UDRP, aBnsderca Takxke IpegMeTOM IMCKYCCHIL, B XOfle KOTOPBIX CIIELMaN-
CTbI He CKTIOHHBI OTOXKJIE€CTB/IATh COOTBETCTBYIOLINE LIEHTPBI C TPETENCKUMHU CyflaMu, Jiei-
CTBYIOLIVMMI Ha OCHOBAaHUY (pefiepaIbHBIX 3aKOHOB. Tak, 6bUIO OTMEYeHO, YTO IIpellefleHTHa A
IIPaKTMKA pACCMOTPEHNA CIIOPOB B COOTBETCTBIM ¢ pouesypoit UDRP ucxogut us Toro, 9410
OTBICKVIBaeMble CPELCTBA IIPABOBOIT 3ALUTHI, COIMTACHO EXMHO06Pa3HOI HOMUTIKE, HOCST Xa-
pakTep, TOXIECTBEHHDIIT CyfilebHOMY 3anpeTy. OHM He HallpaB/IeHbl Ha KOMIICHCAIIMIO Bpefa
WM yijep6a, IPUYMHEHHOTO BIaJie/IbIly TOBAPHOTO 3HaKa (3HaKa 0OCTyXIMBaHMA) AefCTBU-
AMU NI, B OTHOUIEHU) KOTOPOTO BbIHECEHO pellleHNe O TUIIEHUY €ro IPaB MOoNb30BaHNUsA
oOMeHOM".

HeB03MOXXHOCTD IIpMpaBHUBAHMS Pa3bMpaTeIbCTBA, IPOBOAMMOrO B PAMKAX IIPOLIEAYPbI
UDRP, x pasbuparesbcTBaM, MPOBOAVMBIM MEXIYHAPOTHBIMU KOMMEPUYECKMMHU apburpa-
»KaMM, IO MHEHMIO PsJla aBTOPOB, OCHOBAaHa Ha TOM, YTO peIIeHNs apOUTPaXKHBIX LIEHTPOB,
paccMaTpuBaromyx fena no meroguke UDRP, He Hy>X/jal0TCs B IpUMSHAHUM U IPUBEJIEHNN B
ucronHeHne”. MeXay TeM CTOUT OTMETUTb, YTO BPAJ /M Ha/Iy4uye IPUHYAUTETBHOTO MeXa-
HI3MA [0 UCIIOTHEHNIO COOTBETCTBYIOMINX PeIIeHNIT OyAeT IPUHIUINAIBHBIM OT/INYI/EM OT
IpOLefypbl apOUTpaxka. 34ech CKopee MIPUHIUINAIBHBIM OTIN4MeM OyAeT IpefyCMOTpPeH-
Has B CoranieHnn 06 aKKpeAUTALUM PETUCTPATOPOB BO3MOXKHOCTb 151 CTOPOHBDI ITOC/IE BbI-
HeceHus pemreHus no mpasmwiaM UDRP paccmoTpers criop B rocyilapcTBeHHOM cyge. IIpu
3TOM cyfeOHOe pellleHNe JO/DKHO VIMEeTh IIPUOPUTET Haf pelreHueM Io npouenype UDRP,
TOIZia KaK OffHVM M3 XapaKTepU3YIOLUX apOUTpaKHOe pa3dupaTe/IbCTBO MPYUHIVIIOB SABJLA-
€TCA NPUHIMII «HEBMEIIATe/IbCTBA» TOCYHAPCTBEHHBIX CYIOB B IEATEbHOCTD MEXIYHAPOJI-
HOTO KOMMePUYeCKOro apourpaxka. Me>KIyHapOHbI KOMMePUeCKIiT apOuTpask IpUHIMAET
OKOHYaTe/IbHOE pellleHNe, ABAACh efUHCTBEHHON MHCTaHIMell pacCCMOTPEHNs CIIopa 110 Cy-

7 Cm.: Tam xe. C. 62.

'8 Cm.: Hosocenosa JI.A., Muxaiinos C.B. O mpaBOBOM CTaTyce JOKYMEHTOB, PEryIUPYIOLIMX PErMCTPALINIO
TIOMEHHBIX MMeH U c11opoB 110 HuM // 3axon. 2013. Ne 11 // CIIC «Koncynbrantllmoc».

9 Manunenxos A.B. Ykas. cou. C. 91.

2 Cm.: Babkun C.A. VIHTeNnIeKTyabHasA CO6CTBEHHOCTD B ITI06AIbHOI KOMIIBIOTEpHOIT ceTn «VIHTepHeT»:
HpoO6/IeMbl TPaXFAHCKO-TIPaBoBoro perynuposanus B Poccun u CIIA: CpaBHUTENTbHO-IIPAaBOBOJ aHA/N3:
IUC. ... KaHJL. Iopup. Hayk. M., 2005. C. 178.
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eCTBY. BO3MOYXHOCTD OTMEHBI 11 OCIIAPVMBAHNA PEIEHNA COXPAHAETCA TONBKO B CIEIVANTbHO
IIPelyCMOTPEHHBIX 3aKOHOM ¥ ME&X/JYHAPOZIHBIM JOTOBOPOM cy4dasx. KpoMe Toro, BO3HMKaeT
BOIPOC: OyfieT /vt IOPUCAVUKIV HAL[VIOHAIbHBIX TOCYIAPCTBEHHBIX CYAOB PACIPOCTPAHATHCS Ha
HekoMMepueckyio opranusanyio ICANN, mta6-kBapTipa kotopoit Haxopurcs B CIIIA.

B nmurepaType B HmOATBepKIeHUE TO3UIUM, UTO JIEATENbHOCTb apOUTPaKHBIX L[EHTPOB,
paccMaTpMBAONINX CHOPBI B cooTBeTcTBUM ¢ mpaBwaamMn UDRP, He oTHOCKTCA K meATenb-
HOCTH apOUTPAKHBIX (TPETECKNUX) CYAOB, IPUBOAVINCH APTYMEHTBI, YTO TAKOTO POfA Op-
TaHbI B CBOEN JeATENbHOCTN PYKOBOJCTBYIOTCA NonoKeHmAMM npouenypbl UDRP, koTopas
IIPaBOM He SB/IACTCS, a MPEACTaB/IsgeT co00ll HEeKMUiT BHYTPEHHUII JOKYMEHT — 4YacTHBII
CTaHJAPT YaCTHOU opraHmsanuu®. JJaHHas MO3ULMA HPEICTABIAETC CIIOPHOIL. Bo-TepBbIX,
¢axT obpamenus k npasuwiaM UDRP kak k IpaBOBBIM MCTOYHMKAM MMeN MeCTO B Cyme6-
HOJI IIPaKTVKe, 0 4eM ObUIO cKasdaHo Bblile. HecMOTps Ha TO, 4TO y HaHHBIX IIPaBUJI OTCYT-
CTByeT IIpM3HAK 001e00:A3aTeIbHOCTY, a TaKXKe 00eCIIeYeHHOCTI CUJION TOCYAapCTBEHHOTO
npunyxpgenus, Ipesuguym Beicimero Apbutpaxuoro Cyna Poccniickoit Gegepariun B gere
Ne A56-46111/2003 1o criopy o JOMEHHOM MMeHM denso. com yKasajl, 4To J/I yCTaHOB/IeHWA
cofiepyKaHMsI YeCTHBIX OObIYaeB IIPM PETUCTPAIMM TOMEHHBIX VIMEH B 30HE .COM MOTYT MC-
nonb3oBarbcs nonoxerns UDRP koprnopaunn ICANNZ,

Kpowme Toro, pelrenie BOIIpOCOB B apOUTPaXKHBIX LIEHTPAaX Ha OCHOBAHUY HEIPaBOBBIX
rcroynukos UDRP npyHIMINMANBHO HE OTIMYAETCA OT JIeATETbHOCTU HEKOTOPBIX KOMMEp-
4eCKIX apOuTpaxkeil, B KOTOPbIX OZHUM M3 METONOB M30OpAaHNUs MPUMEHUMOrO IIpaBa sBIIs-
eTCsl MPSIMOIT MeTOX, IpuMeHeHMs lex mercatoria. [JaHHBIT METOZ IpeRIonaraeT BO3MOX-
HOCTb J/I1 apOUTPOB He 06palaThCs K KOJUIMSMOHHBIM HOPMaM, a HAaNpsAMYIO IPYMEHNUTh
lex mercatoria, B YacCTHOCTH, B CUTyallMAX, KOIIa IPaBO TOCYAAPCTBA, HA KOTOPOE YKa3bIBAIOT
KOJUIM3JIOHHbIE HOPMBI, He JaeT YeTKOTO OTBeTa Ha BOIPOC, SIBJIAIOIIMIICA IPEIMETOM CIIO-
pa, WM KOrja IpuMeHeHMe HAllOHA/IbHON IIPaBOBOII HOPMBI BefIeT K PE3Y/IbTaTy, KOTOPbIN
IIPOTMBOPEYNT Pa3yMHBIM O>KMUIAHUAM CTOPOH.

B HacTosiilee BpeMsA OTCYTCTBYeT efyIHOE MHEHE OTHOCUTENIbHO COJlep>KaHNUs TOHATHUA
«lex mercatoria» u ero mpaBoBoit pypoasl. CTOPOHHMKY JAaHHOI TeOPUM NPUIEP>KUBAIOT-
¢ MHeHus, 4to «lex mercatoria» mmpeycTapisgeT co60ii BHEHAIIOHAIbHOE TIPABO, HE3aBUCHU-
Moe OT /110001 HallMOHA/IPHOI IIPaBOBOI CUCTEMBI”. ApOUTPBI KOMMEPYECKOro apouTpaxa
B 6OJIBIIEIT CTeIeHN 00/IafjaloT CBOOOIOI K BEIOOpE MIPUMEHNMOrO IIpaBa, 4YeM CY[bU To-
CY[apCTBEHHBIX CY/IOB, KOTOPBIE IIPMMEHAIOT OIIpefie/leHHOe HAIlOHa/IbHOE IIPAaBO Ha OCHO-
BaHMM HAI[MOHAJIbHBIX KO/IM3MOHHBIX HOpM. IlogTBepKaeHnem sBngerca cT. 1186 I'K PO,
KOTOpasi yCTaHAB/IMBAET, YTO 0COOEHHOCTH OIpefie/leH s PaBa, IOAIeXKalero IpYMeHeHII0
MEXIYHapOJHBIM KOMMePYECKUM apOUTpaXkeM, yCTaHABINBAIOTCA 3aKOHOM O MeX/YHAPOI-
HOM KOMMepuecKoM apourpaxe. B cuny c1. 28 3akona o MKA Tpeterickuii cyn pasperiaer
CIIOp B COOTBETCTBUY C TAKMMI HOPMaMU IIpaBa, KOTOpbIe CTOPOHBI U30pat B KauecTBe IpU-
MEHMMBIX K CYI[eCTBY CIIOPa,  IPY OTCYTCTBUM KAKOTO-INO0 YKa3aHUs CTOPOH TPeTeNCKIIt
CyJi IpUMeEHSET NIPaBo, ONpe/ielIeHHOe B COOTBETCTBUM C KOJ/IM3MOHHBIMU HOPMaMH, KOTO-
pble OH CUMTaeT MPUMEHUMBIMI. ITO MonoxkeHne 3akoHa 0 MKA koppecnionaupyet cT. 7 EB-
porerickoii koHBeHIVM «O BHEITHETOPTOBOM apbuTpaxe» 1961 I., KoTopas yCTaHaBIMBAeT,
YTO eC/IY He MIMeeTCA YKasaHMII CTOPOH O MOJAJIeXalljeM IIPYMEeHEeHUIO TIpaBe, apOuTphl OynyT

2 CMm.: Hesnamos A.B. Ykas. cou.

*? Tlocranosnenue Ipesnpuyma Boicurero Ap6urpaxsoro Cyna Poceniickoit ®emeparyn ot 11 HOAGps
2008 1. Ne 5560/08 1o ey Ne A56-46111/2003 // CIIC «Koncynprantllnoc22.

2 Cm.: Goldman B. Lex mercatoria. Boston: Kluwer, 1983. P. 11-13.
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IPYMEHATD 3aKOH, YCTAaHOBJIEHHBIN B COOTBETCTBUN C KOJUIM3MOHHOI HOPMOJL, KOTOPYIO ap-
OUTPBI COYTYT B JAHHOM CITydae MPUMEHNMOIL.

B cBsA3M ¢ 9TMM B IMTEpaType CChUIKY Ha lex mercatoria TOHMMAIOT KaK IOTHOMOYME Ha
HOMCK pelIeHNs C Ha/JIeKalVM COOMIOeHNeM [iyXa JIOrOBOpa, CONMYTCTBYIOIIMX 00CTOA-
TEJIbCTB,  TAK)Ke OOBIYHOTO TONKOBAHMA 1 VICIIONTHEHV S aHAIOTMYHBIX JOTOBOPOB, IIPU 3TOM
apOMTPBI JO/DKHBI OBITh TOTOBBI IPUHIMATD I IPUMEHATD lex mercatoria 6o1ee mupoKo, 4em
B CJIy4ae Cye6HOro pa3bupare/nbCTBa.

Xorst obpaiienne apbuTpaka K TaK Ha3blBaeMbIM BHEHAI[MOHA/JbHBIM HOpMaM lex
mercatoria BO3MO>KHO, BMECTe C TeM B IMTepaType OTMeYaeTCs: IPUMeHAA YKa3aHHbI METOT,
apOUTPBI PUCKYIOT T€M, YTO BIHECEHHOE VIMU PellIeHVIe MOYKET OBITh OTMEHEHO TOCYIapCTBeH-
HBIM CYJIOM B CTPaHax, KOTOpble He ITPU3HAIOT lex mercatoria Mo MOTMBaM IPOTUBOPEYN IIy-
OMMYHOMY HOPAJKY, @ TAKOKe IBHOMY BBIXOJY apOUTpaka 3a IIpefe/ibl CBOeil KOMIIeTeHIVIM.
B gactHOCTH, EBponerickas kouBeHnns 1961 r., kax u Tunosoit 3akon KOHCUTPAJI 1985 t.
U OCHOBAaHHbIE Ha HeM HAllMOHA/IbHbIE 3aKOHBI, He IIPeyCMaTpUBaeT IPaBo apOUTpoB camo-
CTOATE/IbHO IPUMEHATD lex mercatoria B KauecTBe MIPMMEHUMOTrO IIpaBa?.

B cBA3M c 3TUM NIpefcTaBIAeT MHTEpeC BOIPOC — MOTYT JIM MONOXKEHNUA IPOLeSypbl
UDRP 6bITh OTHeceHbI K MicTOUuHMKaM lex mercatoria? Kak 6b110 y>ke ykasaHo, He CyLIeCTBY-
eT e[MHOr0 OOIIeNPYHATOr0 MHEHNA II0 BOIPOCY O TOYHOM 3HaueHmu lex mercatoria, Ho,
KaK BepHO ObT0 yKasaHo SI. Pambeprom, OTHOCHTEIBHOTO €MHOLYIINS MOXHO HOOUTHCS B
BOIIPOCE, YeM MMEHHO He SIB/IseTCs lex mercatoria®®. Lex mercatoria He BKIoUaeT B ce6s Ha-
IIIOHAJIbHOE 3aKOHOJATE/IbCTBO, 4, CKOpee, IIPefiCTaB/IsieT COO0I BHEHAIMOHAIBHYIO CUCTEMY
IPUHIUIIOB U IPaBUJI, OOIEIPUHATHIX B MeXXAYHapoiHOII Toprosie. He cymecTByeT efyHo-
To IepevHs MCTOYHMKOB lex mercatoria, HO B XOfie CITOXXMBIIENCA MTPAKTUKU K TAKOBBIM OT-
HOCST TUIIOBbIE 3aKOHBI, pa3dpabaTbiBaeMble Ha MEX/[YHAPOLHOM YPOBHE B KadeCTBe MOJEIN
I/IS1 HALMOHA/IbHBIX ITPAaBOBBIX AKTOB, He BCTYNMBIIIE B CUTY MEXIYHAPOLHbIE KOHBEHIUN,
UX NPOEKTHI, MOZIE/IbHbIE 3aKOHBI, IPOEKTbI HAIlIOHAIbHBIX HOPMAaTMUBHBIX aKTOB 1 T.II.

Oco6eHHO YacTo B KadecTBe MCTOYHNUKA lex mercatoria yIIOMMHAIOTCS TOKYMeHTbI Mexxny-
HapOJIHOI TOProBOJI Ia/IaThl, B IiepByio odepensp, mpasmwia IHKOTEPMC, a takxe [TpuHim-
bl MEKIyHapOIHbIX KOMMepuecknx KoHTpaktoB YHIIIPYA. Takum o6pasom, lex mercatoria
IIpefCTaB/IAeT COOOIT OIIpefeNIeHHYIO CHCTEeMY IIPUHIIMIIOB, CTIOXKMBIIVXCSA B XOfie JOJITOl ITpaK-
TVKU TOPTOBBIX B3aMMOOTHOLIEHNIT MEX/Y CTOPOHAMI, YTO KOPEHHBIM 00pasoM OT/INYaeT UX
ot npaBui UDRP, chopmymposannbix HermocpepcrseHHO mpy ydactvyt ICANN. Kpowme Toro,
csop mpaBut UDRP Bpsif /vt Takyke MO>KHO OTHECTH K ITPaBI/IaM, CIIOCOOCTBYIOIINX PETyInpo-
BaHUIO MeXXIYHAPOJHOI TOPrOB/IY, IIPUHMMAs BHUMAHIeE, YTO B GO/IbIIel CTeNeHN OHU ITpefi-
CTaBJIAIOT COOOIT HEKUIT BHYTPEHHMII JOKYMEHT — YacTHBIN CTaH/IAPT YaCTHOI OpraHM3aIlNIL
B T0 ke BpeMst HEOOXO[[IMO OTMETUTb, YTO Psifi aBTOpoB oTHOCUT TpaBmaa UDRP k yacTHbIM
00bIYasAM IIPY PeTUCTPaLUy JOMEHHBIX MIMEeH, OCHOBBIBAsACh Ha YIOMAHYTOM Bbllle [TocTaHOB-
nenun Ilpesupnyma Boicurero Apburpakuoro Cyma Poccuiickoit @egepanun or 11 HosOps
2008 r. Ne 5560/08 110 ey Ne A56-46111/2003 o gomenHOM nMenn denso.com®.

Kax mpepcraBsercs, JaHHbIe IpaBuiIa B OOJbIIell CTEIIeHN OTHOCATCA K TaK Ha3bIBaeMBIM
«cyber lex», «lex electronica» i «lex informatica», KoTopbIe, 10 MHEHIIO aMepPUKaHCKOTO aBTOpa

2 Cm.: Kanawesckuii B.A. BHeIIHEAKOHOMITIECKIIE CHETIKIL: MaTepyaIbHO-IIPABOBOE U KOIM3IIOHHOE pe-
rynmuposanue. M.: Bonrepc Knysep, 2008. C. 233-234.

» Cm.: Pambepe A. MexxayHapopHble KOMMepYecKye TpaH3akiun. 4-e nap. Ily6mmxaryss ICC Ne 711. [mep.
c anr. mop pep. H.I. Buxosoit] // CIIC «TapaHT».

26 Cm.: Hosocenosa JI.A., Muxaiinos C.B. Ykas. cou.
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. Peiinen6epra, MMeIOT BCe LIAHChI Ha KOHCTPYMPOBaHe 1o obpasiuy lex mercatoria?. ITo mHe-
HMIO YKa3aHHOTO aBTOPA, Is1 MHPOPMAI[IOHHOI MHQPACTPYKTYpbl 6a30BbIe IIPaBIIa, YCTAHOB-
JIeHHBIE TT0 YMO/TYaHNIO, SIBJIAIOTCS HACTOTIBKO XKe CYIIeCTBEHHBIMU 1A TI0/Ib30BaTerielt B MHQOp-
MallMOHHOM 0O011]eCTBe, HACKO/IBKO COTHM JIET Hasaf ObII0 lex mercatoria /ijist TOproBIieB.

Takum 06pasom, xoTs1 cooTBeTcTBYIoMmNe paBuaa UDRP MOXKHO OTHeCT K aHaIOTMYHO-
My lex mercatoria mHCTHTYTY lex informatica, akT ncronp30BaHNsA BHEHAIMOHATBHBIX UC-
TOYHMKOB IIpaBa CIeLMaTbHBIMI apOUTPAXKHBIMU KOMUCCHUAMY MMeET CXOACTBO C BO3MOX-
HOCTBIO ITPUMEHEHNs BHEHAI[MOHA/IbHOTO MpaBa KOMMEPYECKIMI apOUTpasKaMIL.

Mexpy TeM CrlefiyeT IIPU3HATh, YTO COOTBETCTBYIOLINE apOUTPaXKHbIe LIEHTPbI, paccMa-
TpUBAIOLINE CIOPBI B cooTBeTCTBUM ¢ mpaBuwaamyu UDRP, He MOryT 6GbITh OTHECEHBI K Tpe-
TEICKUM CYAaM U MeXX/[yHapPOJHBIM KOMMePUIeCKUM apOUTPKHBIM CYAaM, OPUCAUKIIMOHHAS
[esATeTbHOCTb KOTOPbIX BbITEKAET 113 COOTBETCTBYIOIMX HAlMOHAbHBIX 3aKOHOB U MEX/Y-
HapopHbIX akToB. Kpome Toro, B camux npasunax UDRP pas6uparenbpcTBa 0603HAYaI0TCA B
Ka4yecTBe a]MUHUCTPATUBHBIX PasOUpPaTebCTB, ¥ IPELYCMOTPEHa BO3MOXKHOCTD B JIOTIO/THE-
HIe K paccMOoTpeHmo cropa 1o mpouenype UDRP obpaiienns B CyR HalMOHAaIbHOM 0pUC-
muKiyn. JJaHHBI TPUHINI QYHKIMOHMPOBAHNUSA TPUOYHATIOB HECOBMECTUM C IMIPUHIIUIIAMI
IesATeIbHOCTU TPETEICKMUX CYIOB ¥ KOMMEpPUYeCKUX apOuTpaskeif, YTO MO3BO/IsET OTHOCUTD
paccMOTpeHMe CIIOPOB B JAHHBIX IIEHTPAX K OFHOI U3 Pa3HOBUIHOCTY BHECYAeOHBIX aIbTep-
HATMBHBIX CIIOCOOOB paspelleHNns CIIOpPOB.
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Abstract

The paper examines the legal nature of specialized non-state arbitration centres which deal with a
special type of disputes related to domain names under the UDRP procedure (Uniform Domain Name
Dispute Resolution Policy). The UDPR is a unified strategy of resolving domain disputes which was
developed by ICANN — an organization distributing names and numbers. The article compares and
contrasts specialized non-state arbitration centres under the UDPR and commercial arbitration. The
author stresses that the common feature in the functions of specialized centres and the international
commercial arbitration is non-state functioning, private law disputes, applying non-state sources of law
(lex mercatoria and lex informatica) and making agreements providing for the jurisdiction of organiza-
tions. However, these characteristics of functioning of specialized arbitration centres and the possibility
to transfer the disputes to a national court and non-compensatory protective means allow classifying
such centres not to mediatory but commercial arbitrations but to extrajudicial alternative types of dispute
resolution. The article presents a comparative analysis of the legal nature of agreement under which
disputes are transferred to specialized arbitration centres and arbitration agreement the legal nature of
which is detailed within contractual, procedural and mixed theories. The article stresses that the clause
in an agreement on registering a domain name under which the owner (administrator) of the domain
name agrees to consider a dispute under UDPR rules is not completely consistent with the nature of
arbitration agreement as it does not exclude the jurisdiction of state court for such disputes which may
be within the competence of arbitration court. This condition contradicts the nature of arbitration trial
characterized with final opinion and independence of courts which are part of the state judicial system.
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AHHOTaUMA

YronoBHO-NpaBoBanA OLEHKa CO34aHvA, WCMOMb30BaHWA W PacnpoCTPaHeHWA BPEAOHOCHBIX KOMIMbto-
TepHbIX NporpamMMm (MHchopmaumm) (cT. 273 YronosHoro koaekca Poccuiickont ®epepaunm (nanee — YK
P®)) — HeobxoaMMBbI 3NIeMeHT 3alUyTbl OAHOO U3 BeAyLUMX NMPUHLIMMNOB perynmpoBaHna cdepbl Hop-
mMaumn. B cneumansHom 3akoHoAaTensCTBe OH CHOPMYNMPOBaH Kak cBoboga novcka, nony4eHus, nepe-
[a4n, Npov3BOACTBA U pacnpoCTpaHeHNA MHAOPMaLMK NoObIM 3aKOHHbBIM cnocoboM. ®akTbl CBUAETE b-
CTBYIOT, YTO OCMbICIIEHHOE, B3BELUEHHOE 1 OCHOBaHHOE Ha Cornacuu NoHMMaHue cmbicna 3anperTa cT. 273
YK P® n gpyrux geanun (cT. 141, 1712, 1858, 242, 272 YK P® n agp.), ecnv oHU COBEPLUEHbI MOCPEACTBOM
BMelaTenscTea B (hyHKUMOHMpoBaHne OBM w/unu mHopmMaumoHHO-TEeNeKOMMYHUKALMOHHBIX CeTen,
3aBUCUT OT MOHMMAHWA KOMMbIOTEPHOW MHpOopMauun Kak npeameTa COOTBETCTBYIOLWErO MpecTynne-
HWA. MNMOHMMaHWA, KOTOPOE BLIXOAWT 32 PaMKN KOMMETEHLUMN cneumanncta B 061acTy yronoBHOro npasa.
B cBA3W € 3TMM aHann3 NOHATUA KOMMLIOTEPHOW MHCPOPMaLIMN — He NPOCTO AaHb NIUHIBUCTUHECKOMY Ne-
[aHTU3My, MPOABMEHHOMY NPU NCCNEA0BAHNN KOMMBIOTEPHbBIX MPEeCTynneHnin. 3ta npobnemaruka Lonx-
Ha BCECTOPOHHE UCCNeaoBaTbCA B IOPUANYECKON NUTepaType, Mpuyem ¢ pasnnyHbiX no3vuuin. B ctatbe
nokasblBaeTCA, YTO MOHATUMHAA XapakTepucTUKa KoMMbioTepHon uHdgopmaumm B YK PP noctoAHHO
pacwmpAeTcA. Bo-nepBbix, oHa onpepeneHa obwuM o6pa3om Kak cBeAeHuA (COOBLUeHUA, AaHHbIe),
npeacTaBfieHHble B (hOPMe 3MEKTPUHECKMX CUrHanNoB, AOCTYMHbIX SMEKTPOHHbLIM YCTPONCTBAM, B TOM
yucne AnA nepefayy no UHPOPMaUMOHHBIM KaHanam cBA3n. CornacHo nony4eHHOMY SMMUPUYecKomy
matepuany, 3To onpeaeneHne KOMMNbLITEPHON MHChOPMaLMKN He ABNAETCA NPAMbIM apryMeHTOM BbIBOAOB
NMOCTaHOBJIEHWIA 1 NPUIOBOPOB CyAoB. Ero ponb o6Hapy>unack B MHOM: OHO NO3BOMAET Tenepb He CBA-
3bIBaTb KOMMbIOTEPHYIO MHDOPMAaLMIO C ONpeaeneHHbIMM CPeacTBaMu ee XxpaHeHnsa, 06paboTku 1 nepe-
[aun, obHapyXxunBaTb ee BO BCe HOMbLUEM YNCNEe TEXHNYECKUX YCTPONCTB (baHKomarax, pecusepax v ap.).
VccnepoBaHue nokasblBaeT, YTO B ONpeaeneHne KOMnbITepPHON NHhopmaumm oTaenbHble ctaten YK PO
BBOAAT MNOMOXEHNA 06 0COOEHHbIX XapakTepucTukax (Mo3MTUBHbIE NMPU3HAKK), U (UK) O TOM, NoYeMy Ta
U1 nHaA nHpopmaumnA He MOXeT BbITb OLeHeHa Kak npeaMeT aHanM3vpyemMoro coctaBa npecTynneHvaA
(HeraTvBHblE NpuU3HakK). [103TOMyY, BO-BTOPbIX, KOMMbIOTEPHAA MHGOPMaLMA Kak npeaMeT onpeneneH-
HOro npecTynneHvA obnagaet HabopoM MHAMBUAYANU3NPYIOLMX ee Npu3Hakos. B cT. 273 YK P® oHa
npeacTaBrieHa: a) B BUAE KOMMbIOTEPHOW Nporpammbl MM UHOM MHopMauum; 6) KoTopble 3aBefoMo
npegHasHayeHbl ANA YHUYTOXEHUA, 6IOKMPOBaHWA, MoancMKaLumm, KONMMpPOBaHWA KOMMbIOTEPHON WH-
chopmaummn nnbo HenTpanu3aumm CpeacTB ee 3almThl; B) KOrAa Ha 9TO OTCYTCTBYeT HeobxoaMManA CaHK-
umA. OTAenbHble M3 yKasaHHbIX MPU3HAKOB elle HeAO0CTaTOYHO MccnefoBaHbl. B yacTHOCTW, npusHak
npeaHa3HavYeHHOCTU KOMMbIOTEPHON MHhopMaumy AnA HelTpanuaaum CpeacTB ee 3awmTbl. B ycnoeumAx
NMOBCEMECTHOrO UCMOMb30BaHNA COOTBETCTBYIOLLEro TEXHONOMMYECKOro UHCTPYMEHTa BBEAEHNE Takoro
npuaHaka pacmpuno o6bembl gericTemA cT. 273 YK PO 1 npuBeno K npumuTMBM3auum ee NnpuMeHeHuA.
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KnioueBble cnoBa

npectynneHue, yronosHaA OTBETCTBEHHOCTb, NpeaMeT nNpecTynyieHnA, KOMNboTepHanA VIH(*)OpMaLI,MH, Bpe-
AOHOCHaA KOMMbKOTEpHaA nporpammMa, Hel7|TpaJ'II/|33.L|,I/IF| CpencTs 3awuTbl KOMI'IbI’OTGPHOVI VIHqC)OpMaLlVIVI

Bubnuorpacduyeckoe onucanue: SHrenorapat A.A. KomnbloTepHaa nHopmauma Kak npeameT npecTy-
naeHnA, NpeaycMOTPEHHOro cTaTben 273 YronoBHoro kogekca Poccuinckon ®epepauun // Mpaso. XKypHan
Bbicwen wkonbl 3koHOMUKK. 2014. Ne 4. C. 136-145.

CoBpeMeHHOe 06111eCTBO OCHOBAHO Ha IPUHIINIIE CBOOOBI ITOMCKA, HOTyYeH, epefjadn,
IIPOM3BOACTBA ¥ PACIpOCTpaHeHMs MHPOpMaIyM II0ObIM 3aKOHHBIM criocoboM'. Peannsa-
A 37€Ch HeKOTOPBIX OITACHBIX HE3aKOHHBIX IIPUEMOB BJIeYeT YTOIOBHYIO OTBETCTBEHHOCTD.
Tak, mpusHaeTCsi HEOOXOLMMBIM IIPUMEHEHNE YLOTOBHOTO HAKA3aHIs 32 CO3/aHIe, UCIO/Ib-
30BaHIeE U PACIIPOCTPaHeHe BPeOHOCHBIX KOMIIbIOTEPHBIX Iporpamum (cT. 273 YK PD)>.

KpaitHe BakHO, 4TOOBI KaXKfj0e TaKOe pellleHre ObIIO OCMBICEHHBIM, B3BELIEHHBIM 1
OCHOBAHHBIM Ha COITIACKM B IIOHMMAaHUM CMBIC/IA [efiCTBYIOIIETO 3ampera. [lesanns, moama-
Jarollye 1of, MPU3HaKMU cocTaBa CT. 273 YromoBHoro Kopekca Poccuiickoit @epgepanym (na-
nee — YK P®), umeror oTHOIIEHME K 0OIACTU TaK HAa3bIBAEMbBIX BBICOKUX TEXHOJIOIMI, HO
COBEPIIAIOTCSI BMECTE C TeM KaK B MPOQeCCHOHAIBHOI, TaK U B OOBIAEHHOI TOBEAEeHIECKIX
cdepax, T.e. LIMPOKO pacHpocTpaHeHbl. OTCIOAA U KPUMUHOTIOTMYECKUEe OCHOBAHMS MHTe-
peca K BOIIPOCaM MX yTO/IOBHO-TIPaBOBOJ OlleHKM. [Io JaHHBIM aHTMBUPYCHBIX KOMIIAaHUII,
KOTOpBIE MOTYT OBbITD, 10 HOHATHBIM IPUYMHAM IIPEyBeINYeHbI (a TIOTOMY He IIepeBOIVIMbI
IIPSMO B paspsj KPUMMHAIBHON CTaTUCTUKM), KOTUIECTBO KOMIIBIOTEPHBIX aTak (3aIlyCKOB
MIPOrpaMM JiJiA IOTy4€eHNs HeaBTOPM30BAHHOTO IOCTYIa K KOMITBIOTEPHOI CETH I €€ 9/IeMEH-
TaM) C POCCUIICKIX MHTEPHET-PeCyPCOB JOCTUTAET AecATKoB MIwUInoHoB®. EBrennit Kacrmep-
cxumit, aupexTop «Jlaboparopun Kacmepckoro», yreepxkpaet: «Crielpanucram nabopaTopun
M3BECTHBI 60JIee 35 THICAY MPOrpaMM, HAIIPaB/IeHHBIX HA B37IOM KOMITBIOTEPHBIX CeTell, exXe-
TOJIHO 3/I0YMBIIITIEHHUKAMM CO3JaI0TCs 0KOJIO 200 THICSAY HOBBIX KOMITBIOTEPHBIX BUPYCOB»”.
Odunnanpuas crarucrtuka MBJI maer crnepymomyto o6y kaptuny. B 2004 r. uncno 3ape-
TUCTPUPOBAHHBIX MPECTYIUIEHNUII B cpepe KOMIBIOTEPHON MHGOpPMALUY JOCTUINIO 13 723,
3aTeM 6e3 BUAMMBIX IIPMYNH CHUSUIOCH B HECKO/IBKO pa3 — 10 2563 B 2013 r.°

! Cm.: OepepanbHblil 3aKkoH 0T 27 mionA 2006 1. Ne 149-03 «O6 nHpopManum, MHPOPMAI[MIOHHBIX TeXHO-
norusAx u 3aupyre nHGopmanum» // C3 PD. 2006. Ne 31 (u. I). Cr. 3448.

? Cm.: KonBennua o mpectynHocTn B cdepe kommbioTepHolt mHpopmanym (Bypamemt, 23 Hos6ps
2001 r.) // CIIC «Tapant»; Jodonos B.H., Kanunyc O.C., ]ep6a C.I1. CpaBHuUTeNbHOE yronoBHOe mpaso. Oco-
6enHas yacTh: MoHOrpadus / mog obmur. pen. C.I1. Mep6sr. M.: FOprutuadopm, 2010. C. 390.

’ B muTeparype MOKHO BCTPETUTb YTBEPIXK/I€HNE, YTO YIOMMHAHME O BPeJOHOCHBIX IPOrPaMMax U3BATO
us cT. 273 YK P®. Cm.: Cycronapos A.B. OBOmOLA MHCTUTYTa OTBETCTBEHHOCTH 33 KOMIIBIOTEPHbIE TIPECTY-
WieHyst // DBOMIOLNSA TOCYFAPCTBEHHBIX 1 IIPABOBBIX MHCTUTYTOB B YCIOBUAX PasBUTIA MHPOPMAIIIOHHOIO
obmtectsa / otB. pex. VIJI. Baunmo. M.: VITTI PAH; FOpkommanuy, 2012 // CIIC «[apanT». Ero meiicTBuTennnHO
6o7blite HET B AUCIIO3UIINM, HO OHO COXPAHEHO B Ha3BaHMY CTAaThI. B CI/Ty 3TOro OHO MCMONMb3yeTcs B paboTe
KaK 37IeMeHT I0pUIYeCKOIl TEPMIHOJIOTHN JIe/ICTBYIOIIETO 3aKOHa.

* URL: http://www.securelist.com/ru/analysis/ (gaTa obpauienns: 14 Hos6ps 2014 1.).
> URL: http://www.securitylab.ru/news/436955.php (mara o6pamenns: 14 Hoss6ps 2014 1.).

¢ OcpuimanbHblit caiit MunncTepcrsa BHyTpeHHuUX e Poccmiickoit @egeparyn // URL: http://www.mvd.
ru/presscenter/statistics/reports (gara obpamjenns: 14 Hoa6ps 2014 r.).
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Crarbsl He ABNAETCA «IpaMaTMYECKN» HEeVICTBYIOLIel, HO KayeCTBO ee IpPVMEeHEHN
BbI3bIBaeT cKercuc. OKa3anoch, YTO OHO B 3HAYMTEIBHON CTEIEHN 3aBYCUT OT aKTMBHOCTHU
IIPaBOOXPaHNUTENTbHbBIX OpraHoB. 1o KpaitHelt Mepe B 13ydeHHOM MaccuBe 6onee deM 90% fern
TaKoe MPeCTyIUIeHMe ObIIO BBIABICHO B Pe3y/abTaTe MPOBEIEHMA ONePaTMBHO-PO3bICKHBIX
MeponpuATHil’. AITOPUTM IeJICTBUI COTPYIHUKOB: 3BOHOK IO YKa3aHHOMY B Pa3MellleHHOM
B JIHTepHeTe OODBABNICHUN O PEMOHTE KOMIIBIOTEPOB 1M YCTAHOBKE IIPOIPaMM, JOCTVDKEHYE
JOrOBOPEHHOCTH, YCTAaHOBKA KOHTPa(aKTHOTO 9K3eMIULAPa ¢ IOMOIIBIO IPOrpaMM, obecre-
YMBAIOIVX HEMTPATU3ALNIO CPEACTB 3aLINTHl KOMIBIOTEPHOI MH(GOPMALNY, 3afep>KaHue
BuHOBHOrO. ITpocTo 1 pesynbrarusHo. Ho mprMeHeHMe 3ampeTa CTAHOBUTCS BBIGOPOUHBIM,
XOTS 3aKOHOJIaTe/Ib He IPUBETCTBYET TAaKOil BO3MOXKHOCTH YCMOTPEHMA NIPaBOIPUMEHNUTEIA.

C [pyroil CTOpPOHBI, HEKOTOpbIe IIyOIMKAIMU B IOPUANYECKONT TUTEPaType yTBepXKAAoT,
4yTO npuMeHeHue cT. 273 YK PD cBsA3aHO ¢ HeMa/nbIMU TPYSHOCTAMU U TpeOyeT IPUHATUA
CNIO>KHBIX pemeHni®. ITombiTaeMcs BBIACHUTD 9TO B KOHTEKCTE XapaKTePUCTUKY IpeMeTa UC-
C/IEyeMOro IIpeCTyIIeH .

ITo npunsTOMy MHeHMIO, CT. 273 YK PO comep>xut (opManpHblil COCTAB eAVHIYHOTO
C/IOYKHOTO IIPECTYIIEHN, CK/Ia/ibIBAIOLIET0 13 TaK HAa3bIBAEMbBIX a/IbT€PHATUBHBIX JIe/ICTBUIL:
Co3/jaHNe, PacCIpOCTpaHeHNe WM MCIIONb30BaHMe KOMIIbIOTEPHOI MHPOPMAINMN, B TOM 4IC-
7ie KOMITbIOTEPHBIX NPOTPAMM, 3aBeJOMO IPefIHa3HAYEHHBIX J/I1 HECAaHKIIVIOHMPOBAaHHOTO
YHUYTOXEHNsI, OJIOKMPOBaHMe, MOU(UKALINSI, KONMPOBaHIEe KOMIIBIOTEPHOI MH(pOPMAIUN
VI HeWMTpaaM3aLusA CpPefCTB 3alUThl KOMIBIOTepHON nHpopManym. Kak BUIHO, BasKHeil-
IIast PO/Ib B CTPYKTYpe OO'beKTUBHBIX IIPU3HAKOB COCTaBa MPUHAMIEXIUT KOMIIbIOTEPHOI IH-
¢dopmanmu. ITpu sTOM ee IPM3HAKM KaK IIpefiMeTa MIPeCTYIUIeHN faxe oee YeTKO, YeM eTo
00BEKT, BBIIE/IAIOT MIPECTYIIEHME B IIe/IOM, Cy>KasI ITpefesIbl IIPECTYITHOTO JIeHNA 0 OXpaHs-
emoit HopMami I 28 YK PD cdeps! koMbroTepHOIt MHPOPMALVIL.

OmpepeneHne KOMIIBIOTepHON MH(OpManmy Kak IpegMeTa IPEeCTYIUICHUA HeIIPOCTO
faXke IIpY TOM YCJIOBMM, ITO B Ipumedanun 1 k cT. 272 YK PO sakpeneHo ee HOpMaTuB-
Hoe ToHATHE’. Beb 9TO ¢/le1aHo HeCTaHAAPTHO. BBefst TOT MM MHOJ TEPMIH U 3aK/Ia/IbIBas
B YTOJIOBHBIN KOJIeKC TIPEfICTaB/IeHNe O HeM, KaK o0IeM /I psjia COCTaBOB, 3aKOHOJIATeNb
BpIOMpaeT fBa myTu. ONUH COCTONUT B TOM, YTOOBI PACKPBITh NOHATUE B OIPeleIeHNN, KaK
IIPaBUJIO, CaMBIM 001IMM 00pa3oM. BTopoit — B TOM, YTOOBI IaTh pAR XOTA OBl KOCBEHHBIX
yKasaHMI, pacKphIBAIOLINX ero cofiep>kanne. CHavana YK P® B ct. 272 yKkasbpIBan Kak IIpu-
3HAKM KOMIIBIOTEPHOI MH(OPMALNH OIpefe/IeHHble CPEACTBA €€ XpaHeHus, 00paboTKM 1
Hepefady — MAIIMHHBII HOCUTED, 37IEKTPOHHO-BBIYNCTIUTENbHYIO MalnHy (9BM), cucremy
9BM wmnn ux cetb. B HOBOII pefakiuu HopM I71. 28 YK P®, 110 cyTH, HECKOIBKO ONpefeneHni
KoMIIbIoTepHOI nHdopManyu. [leppoe — ob1iee MOHATUE, BBIHECEHO 13 AVICIIO3NUIVN B TIPK-
MevaHue K cT. 272 YK PO.

7 MaTepyaioM I U3y4YeHs MOCTy)Xnia cyaebHas npaktuka 2013-2014 rr., ony61muKoBaHHas Ha caiite
URL:http://rospravosudie.com. Bcero 6s110 n3ydeHo 50 cyfie6GHbIX aKTOB, BBIHECEHHBIX 110 CT. 273 YK PD.

8 Cm., Hanp.: JJsopeyxuti M., Konvipronun A. TIpo6nembl KBamudUKaLyy MpecTyIUICHNII, CONPSKEHHBIX C
CO3/JaHMEM, CTIONIb30BaHMEM U PacIpPOCTPaHeHNeM BPeJOHOCHBIX TporpamMMm // YronosHoe mpaso. 2007. Ne 4,
C.29-33.

° Ienmb cTaTby OrpaHMYEHA aHAMM30M KOMIIbIOTEPHOI MHQOPMAIMM KaK IpefMeTa IpecTyI/IeHns. 3a
paMKaMy aHa/IM3a OCTAeTCsA NPobyIeMa MCIONb30BAHMA KOMIILIOTEPHOI MHGOPMAIMI B Ka4eCTBa CPEeCTBA
COBeplIeHNA NPeCcTyIIenys (MolleHHnYecTsa U ip.). OTBETCTBEHHOCTD 3a IPECTYIIEHNs, I7je KOMIIbIOTep-
Has MHPOPMAIA CITY>KUT yKe CPEICTBOM COBEPIIEHN MPECTYI/IEHNS, JO/KHA HACTYIATh IT0 CTAaThAM MHBIX
rmaB YK P® B cOOTBETCTBIUM C HEIOCPEICTBEHHBIM 00'bEKTOM IOCATATENbCTBA.
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CoryacHO IpUMeYaHNIo, KOMIIbIOTepHasi MHbopMauys — 3TO CBefjeHust (cooObIeHms,
IaHHbIE), IIPefICTaB/ICHHbIC B POpMe 3IeKTPUYECKUX CUTHA/IOB, He3aBUCUMO OT CPefCTB UX
XpaHeHMst, 06paboTku u nepegaun. Takoe MOHMMaHMe ITPeMETa OKa3bIBACTCS TOTIBKO MCXOT-
HbIM. [lasiee, 0cO6EHHO TpY MPaBOIPUMEHEHN, OHO JJOIIOTHACTCS MO3UTUBHBIMY IIPM3HAKA-
M1t (CY>KIeHUAMY, KaKOBBI XapaKTePUCTUKY KOMIIbIOTEPHOIT MHGOPMAIINY KaK IIpefMeTa), 1/
VULV HETaTVMBHBIMY IIpU3HaKaMU (CYX/IeHUAMMY, I049eMy Ta WIU MHasAd MHGOPMALUA He MOXKeT
OBITD OLleHeHa KaK IpeMeT) B PaMKaX OIpefle/IeHHOTO COCTaBa IPeCTyIUICHNUA.

PaccMmoTpum ob1iiee ompefiesieHre KOMIbIOTePHOIT nH(popMarun. B yromoBHoM 3aKoHOAA-
TENIbCTBE VICIIO/Ib3YIOTCsI TEPMIHBIL ¥ BBIP@XXEHMS PA3HOTO BUJQ, B YaCTHOCTH, OOIIEYIOTpe-
OuTenbHbBIe, IOpUANIEcKIe U TexHMueckne'’. Kak cocTaBHOI TepMIUH «KOMITbIOTepHast MHPOP-
MalVisA» He MOYKeT OBITD LIeTMKOM OTHeCeH K OHOMY Kaccy. OH onmpaeTcs Ha BecbMa pasBUTOe
obueynoTpe6umMoe noHATue «MHpOpMays»'!, IpUMeHeHe KOTOPOro, OfHAKO, B IIPAaBOBOII
IesATeTbHOCTH, KaK IIPAaBIJIO, COITPOBOX/AETC OTCBIIKON K €r0 JIeTa/IbHOMY OIpefe/eHNIo B
ct. 2 ®enepanbHoro 3akoHa ot 27 miosst 2006 r. Ne 149-D3 «O6 unpopmarm, nHGOpMALNOH-
HBIX TEXHOJIOTMAX 1 3alnTe nHpopManum». CrieljanbHoe 3HaueHe yroTpebnentHoro 8 YK PO
TepMUHa «MHQOPMAIVsl» TOTIEPKIBACTCA JAHHBIM K HEMY OIpefie/IeHeM «KOMIIbIOTepHas».
Takum o6pasom, KOMIIbIOTepHast MHGOPMAILV, O KOTOPOI nzieT pedb B cT. 273 YK PO — srto
PasHOBUAHOCTD MH(OpMaLNy, 3alIaeMOil CIIelaTbHbIMY HOPMaMI YTOJIOBHOTO 3aKOHa
OT OIIPEeJe/IEHHBIX BO3IEICTBUI U ONIPEEeNIEHHBIX ITOCTIENCTBIN BO3ENICTBIUA.

CymiecTBeHHa TeXHIMYIECKasi COCTAB/IAIONIAS OHATHUS KOMIIBIOTEPHOI nHpopMmarun. Pa-
Hee, KaK OTMEYa/IOCh, OHA CBS3BIBA/IACH C OIIPefie/IeHHBIMIU CPEfICTBAMU ee XpaHeHIsI, o6pa-
60TKM M Tepefauyl — MAIIMHHBIMY HOCUTEIISIMU, 9/1eKTPOHHO-BBIUMCIIUTETbHBIMI MalllHa-
M (OBM), cuctemamu OBM mnu ux cersamu. Ho npaBoBoe perynupoBaHie cdep ObICTpOro
TEXHIYECKOTO ¥ TEXHOJIOTMYECKOrO PasBUTMUA, K YUCITY KOTOPBIX OTHOCATCA U 00/IacTy MC-
[IO/Ib30BAaHNA KOMIIBIOTepPHO! MH(OpMaLuy, He JO/DKHO OTCTaBaTh OT CaMMX VIHHOBAIVIL
B HacToslee BpeMsA HOCTaTOYHO LIMPOKO PACIPOCTPaHEHBl KOMIIBIOTEpPHbIE IIPOrpaMMbI
IPUKIAJHOTO U BCIIOMOTATeIbHOTO XapakTepa, 6e3 KOTOPBIX He MOTYT (pyHKIMOHMPOBATh
MHOTHe TeXHIYecKIe CpeficTBa. [109TOMY NOSABUIOCH yKasaHMe Ha KBaMMpNKAINIO KOMIIbIO-
TepHOI MH(OPMaIVM He3aBUCUMO OT CPEICTB ee XpaHeHus, 06paboTkn u nepegadn. Chepa
[eJICTBMSA CTATbU PaCIINPIIIACh U MMeeT TeH/EHIVIO K JaJIbHelIIeMy paclIpeHuio’?,

3aKOHOZATe/Ib MOMIeT II0 Iy TH, M30paHHOMY KoHBeHIMel 0 IpecTyITHOCTU B cpepe KOM-
nbioTepHOit nHGopMannu (Bynamenrr, 23 Hos16pst 2001 I.), B KOTOPOIT aKIIEHT C/ie/laH Ha popme
npencTasienus undopmannn. Ilo Hopmam KoHBeHIuI, IpeMeT ONpefe/sieMbIX €l0 oCsTra-
TeNbCTB 00pasyeT nHGopManysA B GopMe, JOCTYIHOI BocnpusTiio DBM nnn nepenaromascs
110 KaHasaM cBsA3u. B kakoM Bupte 9BM 1 MHBIe TeXHMYECKME CPeICTBA MOTYT BOCIPMHMMATh
KOMIIbIOTEPHYIO NH(popManmio? IlpencrapneHye KOMIBIOTEPHOI MHGOPMALUY OCYIeCTBILA-

1 Cm.: Meanuun A.B. 3akOHOIaTeNIbHASI TEXHIKA B MEXaH3Me YTOTIOBHOTO IIPABOTBOPYECTBA: y4eh. T0Co-
6ue. SIpocnasise: SApI'Y, 2009. C. 129.

"' VHdopmanys B IepeBofie ¢ TATUHCKOTO 03HAYaeT «PasbACHEHNUE», <OCBEOMICHIE», <U3/IOKEHIe», «Ha-
60p cBegennit», «coobuerne». Cm.: CoBpeMeHHBbIIT TONKOBbIIT CTIOBAPb Pycckoro si3bika / L. pef. C.A. Kysue-
1oB. CII6.: Hopusr, 2006. C. 248.

12 Cyne6Has npakTuka (10 ielaM GbITH IIPOBEfeHbI IKCIIEPTU3bI) 0OHAPYKMBAET BPEJOHOCHYI0 KOMIIbIO-
TepHYI0 MHPOPMALMIO B 9/IEKTPOHHBIX 6710KaX 6aHKOMaToB (yromoBHoe memo Ne 1-553/2009. ITprumopcknit
paitonusiii cya. Llurt. mo: Anexcanos A.K., JJoponun A.M., [Jemues V. A. u 0p. Be30omacHOCTb KapTOYHOTO O113He-
ca. M.: Busnec-suuuknoneguss M®IIA, 2011), pecuBepos (yronosaoe geno Ne 1-153/2014. DMuCTUHCKNUIL TO-
poncxoit cyn Pecrry6myiku Kammbixns // URL:http://rospravosudie.com (mara obparenns: 14 Hos6ps 2014 1))
U IPYTUX YCTPOIICTB.
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eTCA C TIOMOIIBIO A3bIKa, COfIePIKAIIero BCero Aa cumpona andasnta — 0 u 1. Vimkenepos
TAKOII CII0CO0 IIpefCTaBIeHNsT NHPOPMALUI IIPUBJIEK IPOCTOTOI TEXHIUYECKOI peann3arn
po6eMbl KOfMpoBaHus. JIeTKo pasnmndnmble COCTOSHISI — eCTh 97IeKTpuIecKit curaain (1)
vy HeT curHaia (0) O3BOJIAIOT PasHBIMU CIIOCO6aMM IBOMYHOTO KOVIPOBAHMUA U EKOVIPO-
BaHMA, B OCHOBE KOTOPBIX JIeXAT JIOTMKA ¥ MaTeMaTHKa, Pacllo3HaTh 11 06paboTaTh TeXHUYe-
CKVIMU CPeICTBaMU JyIA SOCTVDKEHM IIOCTaB/ICHHON 3afia4uy I00ble cBefieHus (CooOLeHs,
IAHHBIE).

YT106BI OXBATUTD BCE 0OBEKTHI MH(POPMAIIMOHHOI CPefbl, CyOCTAHIIMOHAIBHO BBIPAsKEH-
Hble CI0CO0aMI IBOMYHOTO KO[VIPOBAHMA 1 IEKOAMPOBAHIS, POCCUIICKIIT 3aKOHOATEIb YKa-
3bIBAET MEKTPUYECKIE CUTHAJIBI KaK OPMY CYILIeCTBOBAHUA KOMIIBIOTEPHOI MH(POPMALIUIL.
Hapsapy ¢ monosxuTenbHOI OLIeHKOI 3TO pellleHne BhI3BAI0 KpUTHMYecKre 3aMedaHus. Tak,
A.B. Cyconapos NNIIeT, YTO BBIPAYKEHNE «3/IeKTPUIeCKe CUTHA/Ibl» HEBO3MOXXHO HAlT! B
JIeJICTBYIOIEM 3aKOHOJATEIbCTBE, OHO MIPAKTIIECKNU He YIOTPeO/IseTcst B IUTepPaType, mo-
CBSILIIEHHOI KOMIIBIOTEPHBIM IPECTYIUIEHUSM, PEKO BCTPEYaeTcs B paboTax, MOCBSIEHHbIX
nHpopmanyy 1 nHGOPMAIMOHHBIM TexHOmornsM". B. Boikos u B. Yepkacos crmabocTs omnpe-
JieTleHNs1 KOMIIbIOTEPHOI MHPOPMALNM BUJAT B TOM, YTO B cepe NH(OPMAIMIOHHBIX TeXHO-
TIOTUII BOSHMKAIOT BCE HOBbIE HETPUBUA/IbHBIE ITy TV Pa3BUTHSA; B TEXHOIOTUM, T7ie YCTPOJCTBA
IepeCcTaoT ObITh STIEKTPOHHBIMY, CaMO IIOHATHUE «IEeKTPUYECKUII CUTHAT» MOXKET IOTePATD
cMbIcT™.

Hay4HbIil ¥ TeXHMYeCKMil MOMCK HOBBIX IIyTell ¥ CIOCOOOB IpeICTaBIeHNA KOMIIbIO-
TepHOIT MH(OPMALMU MOXXET MOKOIe6aTh MOHOIIONNIO «IJIEKTPUUECKOi» GOpMBI ee Cylie-
cTBOBaHMA. VIMeTCs coobiienns o Bce 6omee MMPOKOM IpuMeHeHnn Mukpocxem MRAM
(magnetoresistive random access memory — MarHUTOPe3UCTUBHASA IAMATD C IIPOM3BOIbHBIM
pocrymoM). lanaple B MRAM 3anucpIBaoTCsA He ¢ MOMOIIBIO 9MIEKTPUYECKUX 3aPsA0B, a C
[IOMOIIBI0 MAarHUTHON IO/ISIPU3ALNY 3TIEMEHTOB MaMsITH, 4TO 00ecriedrBaeT BaXKHOE IS
3TOTO THUIIA HAMATU CBOMICTBO — BO3MOXXHOCTb COXPAaHATH 3allliCAaHHbIe B AYENKM JJaHHbIE
fae B CIydae oTKIO4eHus nutaHusa”. Ho moka sakoHopaTenbHast feUMHUINS afieKBaTHA
OTpa)kaeMoli e1o JeMICTBUTENbHOCTI. TeM caMbIM OHa OKa3bIBaeT 0/IarOTBOPHOE BIMHNUE Ha
IPaBOIPYMEHNUTENbHYIO IeATeNbHOCTD' .

Hanre BHMMaHVe IIPUBJIEK/IO APYroe 00CTOATENbCTBO. B cyne6HOI npakTHKe MO CT. 273
YK P® ananusupyeMoe ompepe/ieHre KOMIbIOTEPHOI MH(POPMALNU PEJKO ABIACTCA IIps-
MBIM apTYMEHTOM, T.€. PEKO UCIIOIb3YeTCsI B KauecTBe 0OOCHOBAHNS IIPMHIMAEMbIX BBIBO-
nos. ITo moBoy OIIEHKM T10/IE3HOCTY aHANIM3UPYEMOTO OIIpefie/IeH s MOKHO 3aMeTUTD, 4TO:

* HOpPMAaTMBHOE 3aKpeIUIeHNe OOIero MOHATHA KOMIBIOTEPHON MHGOPMAINU Koppe-
crioHpupyeT daxry BoigeneHus B YK PO caMocToATenbHOI ITTaBbl O MPecTYIVIEHNAX, COBEP-
IIaeMbIX B JAHHOI cpefie. DTO yCUIMBAeT TApaHTUIIHYIO (PYHKLMIO YTOJIOBHOIO 3aKOHA B yC-
JIOBVAX TOTAJIBHOI'O BTOP>KEHNA KOMIIBIOTEPHON MHGOPMAIVI B )KU3HD 00IIeCTBa, Ka>KITOro
YeroBeKa;

3 Cm.: Cycnonapos A.B. Vkas. cod. // CIIC «TapanT».

4 Cm.: buikos B., Yepkacos B. TTonsiTue koMIbpioTepHOIT nHGOPMALMK KaK 00beKTa IpecTyIenuii // 3a-
KOHHOCTb. 2013. Ne 12 // CIIC «lapaHT».

15 URL:http://www/top.rbc.ru/economics/19/08/2014/943629.shtml (gara o6paenns: 14 Hos6ps 2014 1.).

' Cm.: Kpyenuxos J1.JI. [leuHUIS XUILEHNS B yTOIOBHOM 3aKOHOAaTenbcTBe Poccniickoit Pepepariym //
3akoHOAaTeIbHAA JeUHNULINA: IOTMKO-THOCEOIOTNYeCKIIe, TIOTUTUKO-I0PUAIIeCKIe, MOPaIbHO-IICUXOIOI -

JecKue M MpaKTudecKye IpobneMpl: MaTep. MexayHapofgHOro Kpyrnoro crona (YepHoBIbl, 21-23 ceHTAOpS
2006 r.). H.Hosropox: HUTIPIT «}Opuandeckas Texuuka», 2007. C. 1114.
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* cdepa FeliCTBUA UCCIIELYeMOro onpeneneHns pacumpsercs. Tak, B ¢T. 159.6 YK P® no
IPU3HAKY UCIO/Nb30BaHUA KOMIIBIOTEPHON MHGOPMALUY BbIieJIeH OfMH U3 CIIeIMaTbHBIX
BufiOB MouleHHnYecTBa. C MCIIO/NB30BAHMEM MIN B OTHOIIEHWUY KOMIIBIOTEPHOI MH(pOpMa-
LV}, IOHMMAaeMOl aHaJIOTMYHO, MOTYT COBEpIIAThCA MHOTME IpyTyie mpecTymeHns (ct. 141,
171.2, 185° 242 YK PO u fip.). 9T0 06CTOATENBCTBO MPEUMYIIECTBEHHO OTPAXKAaeTCs 3a CUeT
YIIOMMHAHUSA O Cpefie CYILIeCTBOBAaHMA KOMIIBIOTEPHOI MH(OPMAINY — 3NEKTPOHHBIX U MH-
($opMaLMOHHO-TeTIeKOMMYHUKAIIVIOHHDIX CETAX.

Ha penkoe npsAMoe UCTIONb30BaHNME aHATM3NPYEMOTO IPEANCaHNA IPU NPUHATUA yTO-
JIOBHO-IIPABOBBIX PeLIEHII, OYeBUIHO, BJMACT TOT (PaKT, 4To oTAenbHble cTaTbu YK P, mmo
CyTH, BBOJAT CIIEI[Ma/IbHOE COfIep>KaHue B IOHATHE KOMIIBIOTEPHOI MHGOPMALNY B KOHTEK-
cre popMymupyemoro 3ampeta. Tak, gucnosunus ct. 273 YK PO ykasbiBaeT Ha coBepIlIeHIe
IelicTBUIT He BOOOIIIe ¢ KOMIIBIOTEPHOI MHpOPMAILIVET, a C KOMIIBIOTEPHOI IIPOrPaMMOIL UK
VIHOJI KOMIIBIOTE€PHOI MH(pOpMaImelt, KoTopasi:

* 3aBefOMO IIpefHAa3HAYeHA JyIA YHUYTOXXEHMS, OTOKMPOBaHNA, MOAUUKALUY, KO-
pOBaHMsI KOMIIbIOTEpHON MHbOpManMy WM HEUTpanusanyum ee cpencts 3amurol. YK PO
YKa3bIBaeT, YTO KOMIIbIOTEPHast IIPOrpaMMa V1M MHasl KOMIIbIOTepHast MHGOOPMALNs JO/KHbI
OBITb BPEIOHOCHBIMI, T.€. IMETD OIIpefie/IeHHOe Ha3HaueHNe U OTBeYaTb 9TOMY Ha3HAueHMIO;

* IIpU YCIIOBUM, YTO Ha TaKOe MCIIONb30BaHe KOMITbIOTEPHOI MH(OPMAINN OTCYTCTBYET
caHk1Ms (cormacue Brajienplia MHPOPMALNN).

JIna onmcaHuA B NPUTOBOPE BMJA VM VHAUBUIYa/JbHBIX XapaKTEPUCTUK TaKOTO Ipef-
MeTa MpecTyIUIeHNs OyaeT HeoOXOAMMBIM, HAIIPKMEp, CIefyIoliee YKa3aHNe: «IIPorpaMma
«x-forse_2012_x52», Ha )KECTKOM [JUCKe, 3aBEOMO IpefHa3HadeHHas [/ HellTpann3aum
CPenCTB 3alNUThl KOMIbIOTepHON nHbopManun». [Ipumenenne ct. 146 YK PO Boobuie He
TpebyeT oOpalleHNs K yrOTOBHO-IIPABOBOMY IIOHATHIO KOMIIBIOTEPHOI MHGOPMALINY, II0-
CKOJIBKY XapaKTEePUCTUKM KOMIIBIOTEPHBIX IIPOTPaMM KaK 00OBbeKTa aBTOPCKOIO IIpaBa U
IpeMeTa JaHHOTO IIPeCTYIUICHUA OIpefe/IeHbl B TPaXX/JaHCKOM 3aKOHOJaTeNbCTBe (CT. 1261
[KPD)".

JTak, yromoBHO-paBOBasi OLlEHKA KOMIIbIOTEPHON MH(OpPMALMM KaK MpeiMera IIpe-
CTYITHOTO MOCATATeNIbCTBA, IPefycMOTpeHHOTo CT. 273 YK PO, TpebyeT yuera ocobeHHOCTEIT
TaKoil MHQOpPMaINy, CBA3AHHBIX C 0COOEHHOCTAMM JJAHHOrO cocTaBa. HecMoTps Ha dop-
MaJIbHbBIl COCTaB, 3aKOHOJJaTe/b CBA3a/l B HEM HACTYIIEHNEe OTBETCTBEHHOCTH C CO3JlaHMEeM
OIIACHOCTY IS TOJ KOMIIBIOTEPHOI MHGOPMALY U CPELCTB ee 3allUThl, KOTOpble OfBep-
THYTCS «aTake». B oT/m4me 0T KOHKPETHOI OIacHOCTH (Yrpo3bl), KOIa aKIeHT He/laeTcs Ha
IIPESMETHON CTOPOHE CUTYallUM, Ha PeaJIbHOM BO3SMOYKHOCTH Cel4ac IPUYMHUTD BpeJ| KOH-
KPETHOMY OODBEKTY, 3leCh IIPU YTOTOBHO-IIPABOBOIl OLIEHKE YUUTBIBAETCA CYyObEKTUBHbIC
IPU3HAKN: HAMEpPEHME CO3/IaTh U MCIIOIb30BATh IPUMYMHAIMI HoTeHuan. Ero peannsa-
1y, T.e. paKTU4ecKye M3MEeHEeHUA B 00BbeKTe OXPaHBl WM CO3aHMe CUTYAIVM IOBBIIICH-
HOJI BepOSATHOCTY HACTYIUICHNUA OIPee/IeHHBIX II0CTIefCTBUIL, He Tpebyercs. [TokasarenbHo,
OJIHAKO, YTO, KaK OBIIO OTMEYEHO, IIPYMEHSIETCSI PACCMATPMBAEMast CTAThsl MCK/IIOUNTEBHO
IIOCTIe COBEPIIEHNA JeAHNA, KaK IIPABUIIO, CBA3aHHOTO C HEMTPa/Nu3alyeil CPeACTB 3allUThl
aBTOPCKOTO IIPaBa Ha yCTaHAB/IMBaeMble KOMIIBIOT€PHBIE TPOrPaMMBI.

17 Cm.: Ko3ybenko FO.B. 3amura aBTOPCKUX IIpaB Ha IPOrpamMMbl Ayt OBM B yronoBHOM, aIMMHNUCTPATHB-
HOM U TPaXKJJAHCKOM cyfonpoussoacTse. M.: Bonrepc Kiysep, 2009 // CIIC «lapanT»; n. 4 IlocranoBnenus
[Tnenyma Bepxosnoro Cyna Poccuiickoit ®epepanyn ot 26 anpensa 2007 r. Ne 14 «O npakTuke paccMOTpeHus
CyZaM! yTOTOBHBIX [ie/l O HaPYIIEHN) aBTOPCKIX, CMEXHDIX, H300peTaTe/IbCKIUX I IATEHTHBIX IIPaB, a TAKXKe
0 HE3aKOHHOM MCIIO/Ib30BaHMM TOBAPHOTO 3HaKa» // bromnerens BepxosHoro Cyma Poccuiickoit ®enepanmn.
2007. Ne 7.
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B cBA3M ¢ TeM, YTO HasHaueHUe U CIHOCOOHOCTb YHUYTOXNUTH, OIOKMPOBATh, MOAM(U-
IIIPOBAaTh, KOIMPOBATh MHGOPMALUIO BIIOJIHE MOTYT OBITb B ONpE/eJIeHHBIX COYeTAHNAX U
IUL OIpee/IeHHBIX CUTYaluil pyHKIMAMIY JTerajbHbIX IPOrPaMM, I/ IPUSHAHNA KOMIIbIO-
TepHOIL MHPOPMALVIM BPeJOHOCHOI Ba)KHO YCTAHOBUTD COfEPXKaHME UM 3HaYeHMe IIpYU3HaKa
ee IpeJIIoNaraeMoro HecaHKIMOHMpoBaHHoOro fieficTBuA. Kak momaraer C.A. ITammH, peub
uzet: a) 06 OTCYTCTBUU HpeIBaPUTETHHOTO YBEIOMIEHUA HOBOTO ObIafaTess KOMIIbIOTEp-
HOJT MHpOPMAIMY 0 XapaKTepe ee IelicTBIA; 0) HEIIOMYYeHNN ero COITIACKA Ha pealn3aliiio
IIPOrpaMMOll MU MHOJ KOMITBIOTEPHOIT MHpOpMalueil cBoero HasHaueHus'®. JJOMKHBI OBITH
IIPU3HAKY UTHOPUPOBAHMA WIN IIPeORo/IeHNs BO/y obafgarend nHdopMmanny, T.e. TOro, 4To
MHOTa 0603HAYAeTCsI KaK «BOIPEKI BOMe» ™.

BBeneHMe 3TOro IpU3HaKa CYIIECTBEHHO I10 PAAY NpI4YH. Bo-TepBbIX, I3BECTHBI ITOIIBIT-
KI MICTIIOJIb30BAHUS «a/IbTePHATUBHOIO» IIPOIPAMMHOr0 obecredeH st Ayt 60pbObI ¢ Hapyie-
HIeM aBTOPCKMX ITpaB. B mepsoii momosnHe 90-x rofoB XX B. BMECTO CO3[aHNs 9P PEKTUBHO
IeJICTBYIOLIVIX ITPABOBBIX MEXaHM3MOB peai3alyy IpaB MHOTME KPYIIHbIe IIpaBoobaare-
JIM B pycrie MIeN «OTBeT MalllHe 3aK/TI0YaeTCA B MallliHe» HACTaMBajIl, B TOM YIICIIe, Ha BO3-
MOYXHOCTM MCIIO/Ib30BaHMA JJIA IIpecedeHns HapyLUIeHUI 1 3alThl CBOMX IIPAB 3BYKO3aIN-
CHIBAIOLIMMI KOMITAaHVMSIMIY CIEAYIOLINX BapIMAHTOB IIPOrPAMMHOTO 06ecIiedeHns:

* TPOSHOB, NIePEHANPABIIAOIIUX [T0/Ib30BaTeNIell Ha Be0-CaiiThl, ITle Te MOTYT 3aKOHHbBIM
006pasoM KyIIUTh HECHIO W (PUIbM, KOTOPBIE [IBITA/INCh 3aTPY3NUTh HE3AKOHHO;

* mporpamm, GIOKMPYIOIMX KOMIIBIOTEP Ha HEKOTOPOE BpeMs ¥ BBIBOJALINX HAa 9KPaH
IpefyIpexaeHIe 0 CKauuBaHUU NMUPATCKUX (aiios;

® «MOTYa/IMBOrO» MPOTPAMMHOT0 ObecredeH s, CKAHUPYIOIIErO KeCTKMI UCK 1 IIPef-
IIPUHYIMAIOIIETO ITOIIBITKY YAIUTD C Hero Mo0ble mypaTckye (ariisl;

* «3aIpeIaIero» IPOrpaMMHOro obecredenns, OIOKUPYIOLEro fOCTyn B VHTepHeT
IIPY MTOIIBITKE 3arPy3UTh Nyparckie daimsr.

IMTogo6Hble Mepbl He BKIIOYEHBI B YMC/IO IPUHATBHIX Il OOPHOBI C HAPYLICHUSIMI aB-
TOPCKUX IIpaB. Bo-IepBbIX, B CH/Iy 3aKOHOJATENbHOTO 3anpeTa B CT. 273 YK P® cospanus,
PacIpoOCTpaHeHNs WIM VCIOJb30BaHMA KOMIIBIOTEPHBIX NPOrpaMM 160 VHOJ KOMIIbIO-
TepHOIt MH(pOpPMAIUY, 3aBEIOMO TIpefHA3HAYCHHBIX AJIsI HECAHKIVIOHMPOBAHHOTO YHUUTO-
KeHMsA, OMOKMPOBaHMA, MOANGUKAIVM, KOMIBIOTEPHO! MHGOPMAINU, OHU OKa3bIBAIOTCSA
IIPOTMBO3aKOHHBIMIU. BO-BTOPBIX, MOHATME CAaHKLMU He C/IeAyeT CBA3BIBATb C Ha/IM4MeM
VIM OTCYTCTBYMEM TOJMBKO MHAMBUJYaTbHOI BOMU (MHAVBUIYaTIbHOTO COTMACKs). YCUIeHUe
KOHTpOJIA 3a VIHTepHeTOM M ApYrUMYU MH(POPMALMOHHBIMA CeTAMM O3HAa4aeT BO3MOXKHOCTD
IUIs TOCYAPCTBEHHOI BIACTI BTOPTHYTHCS B MH(OPMALIMIOHHYIO CPEY C TIOMOIIbIO CIIELN-
QJIBHOTO IIPOIPaMMHOTO obecriedeHus (CIelyanbHbIX IPOrpaMM KOMVPOBAHNA J/Is1 KOHTPO-
JI COTEP)KAHMsI CAlTOB, BbIABIEHMS U OIOKMPOBAHUS 3aANPEIIEHHOI K PACIPOCTPAHEHUIO
urdopmarym)*. OCHOBaHMA TAKOTO BTOPXKEHM:A, MOPSAJOK €ro OCYIECTBICHUS JJOIDKHBI
CTPOTO OIpPEe/IAThCSA IPABOM U YCTAaHOB/ICHHBIMM VIM CAHKIVIAMM-Pa3pelIeHAMIL.

'8 Cm.: KommenTapuit k YromoBHoMy Kopiekcy Poccmiickoit @epeparyu / o, o6m. pen. B.M. JleGenesa,
I0.J. CkypatoBa. M.: Hopma, 2001. C. 704 (aBt. r1. — C.A. [Tamus).

19 Cm.: Yronosasiit Kogekc Poccmiickoit @egeparyn: ITocTareitnpiit KommenTapuit / Hayd. pen. H.®. Kys-
HeroBa, .M. MunskoBckuit. M.: 3EPIIAJIO, TEVIC, 1997. C. 585 (aBT. r1. — B.C. Komuccapos).

% Cwm.: Kyp6anuiis 1., Tonbcmaiin 9. Ynpasnerne Vintepretom. IIpo6rembl, Cy6beKTbI, mperpabl. M.:
MITIMO (Y) MU]T Poccun, 2005. C. 105-106. ITorpiTky o6paijeHus K TOZ0OHBIM MepaM He/lb3s1 UCKIIYNTD
U B Ia/bHeIIeM.

2! TIpy BBIIIOZTHEHNN OIEPATUBHO-PO3BICKHBIX Meporpustuit, iyt H.I. JTabytun u C.JI. KyBbrukos,
BecbMa 3G PeKTIBHO KCII0/Ib30BATh CIIEIIa/IbHbIe IPOrPaMMHbIE CPEICTBA CKAaHMPOBAHIA U [lepeXBaTa Tpa-
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JTak, KoMIIblOTepHasi MHPOPMALUS KaK [IpeAMeT MPefycMOTpeHHoro B ¢T. 273 YK PO
IpecTyIIeHns obmafjaeT CaefyIolM HabopOoM IPUSHAKOB: a) 3TO CBEJECHMs, COOOIIeHNA,
IaHHBIe; 6) TIpeficTaBIeHHbIE B GOPMe SIeKTPUIECKIX CUTHAJIOB; B) HE3aBMCUMO OT CPENICTB
UX XpaHeHUs, 00paboTKM U Ilepefiady; I) B BUJje KOMIIBIOTEPHOI IIPOrpaMMBl 160 MHOI (B
nuTeparype 0ObIMHO He pacunipoOBBIBAEMON) KOMIIBIOTEPHON MH(OPMALNY; [f) 3aBEIOMO
[IpefHa3HAYEHHBIX IS YHUYTOXEHMs, OIOKMPOBAHNS, MOAN(UKALINY, KOMMPOBAHUSI KOM-
[IBIOTEPHOIT MHGOPMALMY TNOO0 CPENCTB 3aIUTH KOMIBIOTEPHOI MHPOPMALNIL; XK) KOT/ja Ha
TaKoe HCIOIb30BaHUE KOMIIBIOTEPHOI MHGOPMALMU OTCYTCTBYeT HeoOXOAMMast CaHKI[WAL.
[Tpy oTCyTCTBMU XOTS GBI OJHOTO U3 BBLIIETIEHHBIX IMPM3HAKOB JICVICTBYA IO CO3/JaHNIO, UC-
I10/Ib30BAHMIO WJIN PACIPOCTPAHEHUIO KOMIIBIOTEPHOI MHPOPMALVIN He/lb3s paccMaTpUBaTh
KaK IIPeCTYIUIeHNe, OTBETCTBEHHOCTD 32 KOTOpoe IpefycMoTpeHa cT. 273 YK PO. Hanpumep,
He OTBedyaeT IPU3HAKAM BPENOHOCHOCTU IIpefMeTa IPOrpaMMa, MCIIOIb30BaHMe KOTOPOIl
BBI3bIBAET YHUUTOXKEHIE, O/IOKMPOBaHIe 11 IPyTHe HOCTeACTBIA NUIIb B KayeCTBe ITI0O0YHOTO
addekTa ee HelleIeBOTO MCIIONb30BAHMNA.

PaccMoTpeHHBIe B CTaThe BOIPOCHI ONIpefieieHN s KOMITbIOTePHOI MH(OpMaIm KakK Impef-
MeTa IpeCcTyIIeHN A, IPeRYyCMOTPeHHOrO CT. 273 YK P®, 10Ka3pIBaOT, YTO XOTA 3aKOH MEET
Ie/I0 C OHVIM Y3 CMMBOJIOB II()POBOTO MUPA, 31eCh He/Ib3s IPUMEeHATh 11(poByIo (ABOMY-
HYI0) JIOIMKY «Za (Xopoo) — HeT (110X0)». TOHKOCTV 3Ha4eHN ! ICII0/Ib30BAHHBIX OHATHI
TPeOYIOT ydueTa B IIPaBOBOM PETYIMPOBAHUY BO3MOXKHOTO CIIEKTPa MX BapUaHTOB. Perenne
HIOCTaB/IEHHBIX ¥ MHBIX BOIIPOCOB, B TOM YJC/Ie O IPAKTMYECKOM 3HAYeHUN OT/e/IbHbIX IIpH-
3HaKOB KOMIIBIOTEPHOII MH(OPMAINH, O TPUMEeHeHUY HOpMBI cT. 273 YK PO B coBokymHOCTI
CO CTaTbsAMU, 0OeCIeYNBaOUIMU 6€30I1aCHOCTh KOMIIBIOTEPHOI MHpOpMaIy GprHaAHCOBBIX
crcTeM, MHGOPMALUY, COCTAB/LAONIE) KOMMEPUYEeCKYIO TalfHy, TallHy YaCTHOI KM3HU, HeCo-
MHEHHO, TpebyeT IIPOJO/DKEHNUS TUCKYCCHUL.
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Abstract

The position of criminal law as to using and spreading harmful software (information) (article 273
of RF Criminal Code) is a requisite of protecting one of the key principles of regulating information.
A specific legislation defines this principle as a freedom of search, using, obtaining, transferring, making
and spreading information by any legal means. Facts show that intended balanced and based on the
consent understanding of the meaning of the ban under article 273 of RF Criminal Code and other acts
(articles 141, 171.2, 185.3, 242, 272 thereof) if they are committed by intruding into the operation of
computer or information telecommunication nets depends on the understanding of computer information
as the element of the crime in question. This interpretation goes beyond the competence of an expert in
criminal law. Thus, the examination of computer information is relevant not only to linguistic purism added
to the research of computer crimes. This issue should get a comprehensive study in legal literature and
from different angles. The paper shows that the conceptual characteristics of computer information in RF
Criminal Code is constantly expanding. First, it is defined commonly as data (information) provided as
electric signals available for electronic devices including the transmission by data link channels. Under the
obtained empirical material, this definition of computer information is not a corollary from the argument for
the opinions and decisions of courts. Its role is different as it does not identify computer information with
the means of storing, processing and transferring, find it in various technical devices such as cashpoints,
receivers etc. The research shows that in certain articles of the Criminal Code, computer information
includes the provisions as to special characteristics (positive signs) and reasons why some information
cannot be considered as a subject of crime in question (negative signs). Thus, secondly, computer
information as an element of a certain crime has a number of individual signs. Article 273 of RF Criminal
Code represent it as 1) a software or other information, b)which is intended for eliminating, blocking,
modifying, copying computer information or neutralizing the means of its protection, c) when a necessary
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sanction is missing. Some of the abovementioned signs have not had proper examination. In particular,
the sign that computer information targets the neutralization of the protection means. In the conditions
of common usage of relevant technological instruments, the introduction of this sign has broadened the
coverage of article 273 of RF Criminal Code and led to its primitive interpretation.
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Crime, criminal liability, target of crime, computer information, harmful computer software, neutralizing
the means of computer information protection.
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Abstract

In the present article the author considers the issues connected with globalization and structural changes
in the contemporary societies. In author’s opinion, development of legal regulation encompasses not only
the practical and theoretical argumentation in the law. It also includes the informative and communicative
perspectives of our analytical and conceptual legal thinking and of our legal world-outlook which is formed
accordingly to the social world of law. The author stresses that there are continued processes of genesis
of autonomous, socially out-differentiated spheres for activities and of normative programs and criteria of
juridical rationalization of human emotions and actions. In the light of such ideas the general theory of law
can obtain its justification from the standpoint of structuralism. This theory cannot be identified or confused
with the classical theory of division of powers and with the functionalist division of competences of the state
organs in the way this division is formulated in the constitutional law. The author insists that there is an on-
going process of informative, communicative and theoretical comprehension of legal rules and of modalities
of their validity. Such rules shall be orientated toward constantly renewed tasks and values which are legally
protected in order to enable individuals and collectivities to choose and to adopt socially adequate, legally
correct decisions and to develop correct processes, procedures and ways of resolutions of problems. These
processes make the general theory of law to revise and to re-define the current ideas and conceptions.
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I. The Concept of Law Re-defined

There is now a growing belief that law and its impact on human behaviour require more
detailed research across legal and social sciences. Presently, the most relevant areas for such re-
search derive from the theory of norms and action, theory of law and state, theory of society or
societies, and, above all, the communication theory of law. The relevance of these research areas
will become much clearer in the future. The fact that today’s great legal and social frameworks,
such as those of Habermas and Luhmann, are also conceived as communication theories in
their research design and strategy should give us food for thought. What is still missing, how-
ever, is a sufficiently developed communication theory of law.
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It was not until the 1970s that theories of normative communication made it into the realm
of law, albeit hesitantly and narrowly at first. These theories focused above all on the application
of law as perceived by judges, finding expression in the condensed slogan which was common
currency in the theory and practice of law: Law is communication addressed to judges.

This condensed version ignores almost entirely the primary system or subject system of law,
described by Alchourron and Bulygin in terms of contexts of everyday social interaction. In
other words, we can speak about the system of norms which regulates the behaviour of legal
subjects. This approach sees the law as normative communication addressed to judges, referred
mainly to the secondary social system or, even more narrowly, to the judges’ system.

This is precisely the weak point — both from a legal practice and legal theory perspective —
at the heart of Anglo-American legal systems, with their exaggerated emphasis on the relevance
of the law as ruled by judges.

A scientific approach to law, or rather to conceptions of law, which has been restricted to
such narrow confines, may appear justifiable if the analysis of law is also territorially limited.
In the context of a truly general and global theory of law, with a view even to a global society
(world society, world law), such an approach appears far too one-sided.

Il. Form, Function and Differentiation of the Legal System

An information and communication theory which focuses on the relationship between
norms and actions is not a finished product. The construction and development of such a the-
ory is a highly demanding task, which remains unaccomplished. In pursuing this purpose, we
must use a very broad concept of communication in the context of modern institutions and
systems theories of law. This concept derives from the dichotomization into institutional facts
and norms customary in the language of law. Practical linguistic information and normative
communications — or, at least, those that can be formulated linguistically — are the starting
points for a social relationship with the law. Law is a specific form of social relationship, but not
all law is formalized. There is, as I have previously stated, not only formal law, but also informal
law. All forms of social behaviour which serve to establish, concretize and change general or
individual legal norms can be considered legal communications.

In accordance with social differentiation established in German law as early as the nine-
teenth century, we can make a distinction, both from a structural and functional points of view,
between primary and secondary systems of law. In legal communication, we regard the day-
to-day legal actions undertaken by citizens and legal subjects who derive their behaviour from
socially established legal expectations as part of the primary system of law, while all decision-
taking activities by the legal staff of the state, i.e. legislative, executive and judiciary, belong to
the secondary system of law.

Law is no longer interpreted narrowly or reduced to a static legal order comprising all valid
norms, rules and regulations. Nor is it only based on the hermeneutic access to legal texts. In-
stead, the entire legal order must be understood as a dynamic and socially established network
of all legal acts, communications and actions, which together constitute the legal system.

Communications and legal acts in a particular field always follow from preceding com-
munications and legal acts. In this way, they contribute — by way of normative structural cou-
pling — to the continual production and reproduction of the legal system. It follows that the
information and communication system of law is a vast network, composed of systemic opera-
tions, directives and norms and any number of legal communications. This network can grow
thematically and can be expanded at will. It comprises all social areas of human activity.
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Following the distinction between directives and norms, as set out by the contemporary
analytical-normative theory of law and legal realism and sociological jurisprudence, it can be
said that the legal system procreates itself by self-referentially linking new legal directives and
legal norms to previously validated ones. Legal validity is a product of the legal system and it
has different modalities under different societal conditions and in different historical époques.
Further starting points for directives and legal norms are formed, and these produce and re-
produce the legal system. The legal system presents itself, in form and content, as an internally
consistent, normative whole, formed by the primary and secondary social systems of the law. We
are, consequently, dealing not only with a system of norm sentences, but also with a social sys-
tem, which consists of the entirety of all relevant juridical communications and embraces the
constant flow of new communications and legal actions.

lll. Law’s Binary Code of the Legal System

In our society, moral discourse is excluded from legal communications by the legal system’s
binary code. The binary code qualifies different operations as law/non-law, legally valid/legally
invalid, legal/illegal, lawful/unlawful, right/wrong and so on, and screens out other kinds of
discourse. Its aim is the production (which always means reproduction) of legal decisions in
a self-referential legal system of directives and norms, which, by linking communications, dif-
ferentiates itself increasingly through further directives and norms. Legal theory is a theory of
self-referentially organized normative social systems or socio-legal communities.

In view of the traditional, conventionally applied or implicitly pre-supposed concept of
legal action, those examining the communication of law from the perspective of the norms and
action theory have to be prepared for some overdue corrections and necessary re-arrangements
in the theory’s design.

In contrast to the traditional individualistic concept of action, the following reflections are
based on the realization that all everyday legal communication and action has essentially been
guided and steered by normative institutions, organizations and social systems. In my opinion,
these normative-institutional facts have not been taken into account sufficiently either by con-
stitutional juridical positivism or by contemporary statutory and legal positivism, advocated
today in the context of the normativism of pure legal science (Kelsen) and “institutional legal
positivism” (MacCormick, Weinberger).

The concept of normative communication employed in the following reflections covers —
both empirically and in terms of legal norm sentences — the entire field of legal communica-
tion. In other words, it covers: (a) national (state) law, (b) European communities and the law of
the European Union, and (c) international law. As such, normative communication comprises
the entirety of directives and norms, self-referentially produced in the legal system of modern
society (that is, with continual logical and social reference of the respective legal system to itself,
to its constitution, previously passed laws, etc.). The concept of legal communication extends
to all forms of legal action and all types of normative attributions of responsibility. Specifically,
it applies to the attribution and imputation of rights and duties as we know them today in the
realms of civil law, criminal law and public law.

IV. Interaction, Organization and World Society as a Whole

A concept of law derived solely from the state and concerned exclusively with formal state
law, failing to take into account the manifold of informal social conditions and prerequisites for
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the production of law, seems, by contrast, far too narrow. Normative self-reference is the institu-
tional legal fact that self-organization and self-production of the legal system and of the required
laws take place in the legal systems of modern society. In other words, the communicative legal
system is conceived as self-referential, self-maintaining and self-reproducing. There is a continual
self-reproduction of the legal system in the sense that it continually refers back to itself in all its
factual/normative operations, i.e. it takes into account other previous operations and actions.

Law does not come into existence only through specific bodies set up by the state. The state
has neither a monopoly on nor a prerogative for the creation of law. According to legal theory
and systems theory, law comes into existence and emerges in all social institutions and systems,
namely in: 1) interaction systems, 2) organizations and society, 3) regional society or — on a
higher level of abstraction — world society as a whole. What I mean by global/world society is
not only — as in Luhmann’s approach — world society in its differentiation into independent
functional subsystems of society, but also the social reality of law in its interaction and organi-
zation systems as well as in state legal systems.

My systems-theoretical approach to law differs from Luhmann’s — apart from the fact that
he does not mention state legal systems — above all because the concept of law and society used
by me rests on the differentiation between regional society and global society, that is, society as
a whole. This distinction appears to me to be of vital importance as a guiding principle for the
social observation of law. It is only by adhering to this differentiation that the theory of law can
avoid missing the access to the social reality of law and getting lost in speculations about the
world society of law. Unless I am wholly mistaken, the turn to the social/societal reality of law is
now not only possible, but also indispensable!

This is why — keeping in mind the requirements to be met by a theory of normative com-
munication — I am making an attempt to sketch the outlines of a socially adequate framework
of legal communication, which rejects as a matter of principle the narrow limitations imposed
on legal thinking by individualistic actor- and subject-centered theoretical approaches.

The basis for my approach is the positivity of all law which, in accordance with the norma-
tive theory of social institutions and systems theory advocated by me, will be understood as
selectivity of law. Whatever is selected to become law, endowed with legal validity and estab-
lished institutionally, is always a selection from other existing possibilities — neither more nor
less. Every actual ruling, therefore, proves conditional, considering that it might have turned
out to be different. This does not, however, mean that the law is arbitrary, since new rulings self-
referentially follow from previous rulings (including constitutions, laws, legal rulings and so
on). It is precisely the way the legal system regulates and processes itself that constitutes genuine
juridical rationality, as I have demonstrated in a separate work.

V. Selectivity of Law and the Legal System

According to the juridical communications and systems theory, the normative communica-
tion of law consists of a tripartite selection process. In social-structural and dynamic-functional
terms this process binds together (i) information, (ii) utterance and (iii) understanding into a
single emergent legal unit. Separately, these components have no independent existence. It is only
when, and if, the selectivity of the three operations has a social congruence in the realm of law; i.e.
if they coincide with each other, as it were, that a normative communication actually takes place.

The following may serve as an example: the legislator (1) passes a law by establishing nor-
mative information in the form of an if-then regulation; (2) he publishes the law in the usual
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form by addressing it and communicating it to those whom it concerns, so that (3) the address-
ees of the law who have to comply with it, namely (a) the citizens and legal subjects and (b) the
legal staff of the state, have knowledge of it, so that they can understand it.

The normative/factual information, whichever way it is produced, does not only have to be
uttered, but also needs to be understood because legal communication is only possible on the
basis of understanding. From the normative-realistic point of view, the understanding on the
part of the recipient has to be regarded as a partial aspect of selecting normative meaning. It
is both empirically and analytically distinct from information and utterance, and always has
a degree of independence. There is no such thing as automatic production of law among the
conditions set out for positivity of all law. The success of a normative communication is not
measured by the fact that something has been conveyed correctly or incorrectly, but by the
fact that normative information has been produced, uttered and understood and can, but does
not have to, provide a link for further juridical communication. The juridical rationality which
finds expression in legal communication can, consequently, be seen as a normative structural
coupling, i.e. a rationality of linkage (“AnschlufSrationalitdt”).

Legal communication is, then, successful if the addressee (the recipient) has understood
the factual/normative utterance directed at him by the lawgiver and understands whether he
conforms with or deviates from the norm. The ensuing behaviour, which expresses either ac-
ceptance or rejection, is already regarded as the beginning of a further, new communication. It
produces new (factual and normative) information, which may be followed by further com-
munications and actions.

The most fundamental unit in social interactions and transactions is not the human being,
the individual, the person or the subject as the voluntary agent of human action, but the socially
structured juridical communication, which interlinks with other juridical communications and
invests the social order of law with concrete content, binding character and normative stability.

At present, all law is regarded as a normative communication structure of socio-legal com-
munities. It determines the legal actions of human beings, but does not rob them of their spon-
taneity and freedom.

A theory of normative communication must conceive of law as a normative structure and,
at the same time, a social product, without reducing it in a behaviouralist way to a mere fact.
The continual self-production of law, which occurs in the legal system through legal communi-
cation, is never merely factual. It is a genuinely normative self-production and self-reproduction.
It is important to avoid a purely behaviouralist point of view which seeks to infer the norms
only from factual expectations or from behavioural regularities. Doing so is as inappropriate as
attempting to deduce law purely cognitively from norms.

When analyzing information and communication systems of modern law from a legal and
social theory perspective, it appears vital to ground this analysis in the difference between re-
gional and global society (global system, “world society”).

At present, however, we have neither one global law nor one global state. There are also
a number of reasons why it is highly unlikely that either of them can or will ever exist. Law,
conceived here as a normatively structured communication system comprising all its interac-
tions and organizations at the level of global society, is no more than a system of legal systems
and socio-legal communities which integrates within it all the different national legal systems.

Every modern legal system, understood as a societal subsystem consisting of both primary
socio-legal communities and secondary systems of law, can be observed, described and explained
in socially adequate terms, using the tools of a theory of normative legal communication and
systems theory.
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Concluding Remarks

1. The development of a general theory of law does not occupy the same field as orthodox
jurisprudence. Their tasks differ from each other in several important aspects.

2. In order to comprehend the foundations of law and legal systems, it seemed vital to me
(i) to stake out an independent position for basic legal research and (ii) to strengthen and
increase cooperation between jurists, philosophers and social scientists, in particular sociolo-
gists, irrespective of legal dogmas. It was also obvious that a project of this kind would have to
take into account the analytical and logical aspects involved in the construction of a theory of
norms, particularly a theory of law and legal action, in order to create greater clarity and deeper
understanding of the relationship between norms and actions in the legal system.

3. The development of formal logic and modern philosophy of language, which has led to
the construction of a normative and structural theory of law largely dominated by logic, is, by
contrast, genuinely new. Normative logic, especially legal logic, is concerned with the formal
use of normative terminology of the legal language. Indeed, modern legal thinking has already
been extensively transformed by the ever-increasing demands of legal linguistics, legal logic
and legal information science to restructure modern legal language.

4. Law is foremost a social or normative structure of society, i.e. the legal order is always an
integral part of the social order. It is my goal to construct and develop a structural theory of law,
which deals not only with the linguistic structure, but also with the social structure of norms,
especially legal norms, and with the societal deep structure of the legal order, which underlies
all social and legal systems. This theory does not, however, help to comprehend and justify the
rightness of law from a purely cognitive perspective without volitive and evaluative assessments,
value judgments and juridical decisions.

5. Law is something we may speak of in existing society, and there exist normatively coded
expectations of behaviour concerning the possibility of distinguishing between right or wrong,
lawful or unlawful, which have legal and social validity. Normative coding gives communica-
tion within the legal system its legal meaning. It excludes other meanings from the legal system.
I wish to differentiate between “reason” and “rationality” when it comes to law and fundamental
research concerned with it (Max Weber, Helmut Schelsky, Niklas Luhmann, Werner Krawietz,
Georg Henrik von Wright et. al.). Law, as already coded, conditioned and determined by soci-
ety and history, is not, in my opinion, something that could or ought to be subjected ad libitum
to a moral-ethical or reasonable disposition by a theory and moral philosophy. Law is far too
important a matter to be left to moral philosophers who draw on natural law and law of reason.
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Abstract

Undoubtedly, BRICS have considerable influence in the world. The leaders of BRICS countries decided
to create new financial and economic infrastructure and, hence, documents and resolutions adopted by
BRICS countries and relevant G20 documents can be considered to be of great importance. A detailed
analysis of these documents enables us to trace the turning points in the development of BRICS countries
and recognize key factors, which further influence effective cooperation and collaboration.

In this regard, it seems important to study the role of BRICS in the international arena, analyzing the
importance of joint BRICS’ declarations on the collaboration and cooperation within BRICS, the problems
of reforming international monetary and financial institutions, and establishing new financial and economic
infrastructure establishment.

Certainly, the establishment of new financial and economic infrastructure is extremely complicated. In this
article the author shows that BRICS countries decided that it was necessary not only to reform existing
institutions, but also to establish new ones, such as the BRICS Development Bank.
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The Foreign Policy Philosophy' of the Russian Federation suggests that Russia should de-
velop international cooperation within the BRICS framework: “Russia attaches great impor-
tance to ensuring sustainable manageability of global development, which requires collective
leadership by the major states of the world, which, in turn, should be representative in geo-
graphical and civilizational terms and fully respect the central and coordinating role of the UN.
To these ends, Russia will increase its participation in such formats as the Group of Twenty,
BRICS (Brazil, Russia, India, China and the Republic of South Africa), the Group of Eight,

! The Foreign Policy Philosophy of the Russian Federation (approved by the President of RF on 12 February
2013).
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the Shanghai Cooperation Organization, the RIC (Russia, India and China) alongside other
organizations and platforms for dialogue”? From this perspective, it seems important to study
the international role of BRICS, analyzing the importance of joint BRICS’ declarations on one
of the numerous lines of collaboration and cooperation within BRICS vis-a-vis problems of
reforming of international monetary and financial institutions and creating new financial and
economic infrastructure.

Undoubtedly, BRICS countries have considerable influence in the world. As stated in para-
graph 5 of the Concept of Participation of the Russian Federation in BRICS, the basis of BRICS
authority in the international arena derives from the growing economic power of member
countries, the “importance of their activities as a major driving force of the global economy,
their significant share of the world population and their rich natural resources”? Indeed, BRICS
countries account for 40% of the world’s population, a quarter of the world’s resources and 30%
of global land mass. BRICS countries are responsible for two thirds of global economic growth
in recent years. Such collaboration and cooperation between emerging economies can offer a
fresh approach to global finance management.

BRICS leaders decided to create a new financial and economic architecture, consequently,
publishing and adopting various documents and resolutions within BRICS and the G20. A de-
tailed analysis of these documents enables us to trace the turning points in the development of
BRICS countries and to identify key factors, which can influence further effective cooperation
and collaboration.

The first ever four-party summit of BRIC countries (Brazil, Russia, India, China) took place
on the island of Hokkaido in Toyako on July 9, 2008 during the G8 summit. The BRIC summit
was a Russian initiative. Dmitry Medvedev, then-President of the Russian Federation, Hu Jin-
tao, then-President of the PRC, Manmohan Singh, then-Prime Minister of India, and Luiz Ind-
cio Lula da Silva, then-President of Brazil met at the summit to discuss the most urgent mod-
ern economic issues. Ban Ki-Moon, the Secretary-General of the UN, Robert Bruce Zoellick,
then-President of the World Bank, Dominique Strauss-Kahn, then-Managing Director of the
International Monetary Fund (IMF), José Angel Gurria, the Secretary-General of the Organisa-
tion for Economic Co-operation and Development, Nobuo Tanaka, then-Executive Director
of the International Energy Agency, and Jean Ping, then-Chairman of the Commission of the
African Union, also took part in the G8 Summit. The summit’s agenda was devoted to issues
of international and regional security, environmental protection, aid to developing countries
and, of course, world economic and financial issues. After the Toyako summit, the number of
summits between the heads of BRICS countries, as well as between their finance ministers and
governors of national central banks, devoted to aspects of cooperation and search for solutions
to shared issues, has greatly increased.

BRICS summits for the countries’ finance ministers were held on November 7, 2008 in San
Paulo and on March 13,2009 in London. The Joint Communiqué, expressing BRICS joint posi-
tion on current global financial problems, including the causes of and solutions for recovery
from the global economic crisis, was adopted during the summits. In the first Joint Communi-
qué, issued on November 7, 2008, BRICS finance ministers called for a reform of multilateral
institutions: “We called for the reform of multilateral institutions in order that they reflect
the structural changes in the world economy and the increasingly central role that emerging

* The Foreign Policy Philosophy of the Russian Federation (approved by the President of RF on 12 February

2013).
? Concept of Participation of the Russian Federation in BRICS (approved by the President of RF).
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markets now play. We agreed that international bodies should review their structures, rules
and instruments in respect of aspects like representation, legitimacy and effectiveness and also
to strengthen their capacity in addressing global issues. Reform of the International Monetary
Fund and of the World Bank Group should move forward and be guided towards more equita-
ble voice and participation balance between advanced and developing countries. The Financial
Stability Forum must immediately broaden its membership to include a significant representa-
tion of emerging economies”*

The summit for BRIC finance ministers took place on March 13 2009 in Horsham, United
Kingdom, on the eve of the summit for G20 finance ministers and national bank governors.
The BRIC summit set out the guidelines for top priority joint efforts and vectors of coopera-
tion in the reform of international financial and economic infrastructure. The BRIC ministers
concluded that the stabilization of the international financial system by means of recapitaliza-
tion, liquidity support and bank balance resolution through necessary pubic actions, was a
top priority. They also decided that all the measures should be undertaken in such a way as to
not thwart the efforts required to ensure medium-term and long-term microeconomic stabil-
ity, while taking into account the specific characteristics of each country: “We should avoid
protectionism of all kinds and not allow to act as a disruptive force to the global economy”’
Significantly, the problem of economic growth stimulation and financial consolidation was one
of the priorities on the G20 agenda.

The finance ministers proposed measures to replenish IMF assets, including Special Draw-
ing Rights (SDR) distribution and a new flexible credit mechanism, which took into account
preventive measures. Additionally, the finance ministers proposed the early implementation of
new patterns for the replenishment of IMF assets, including the speeding-up of the IMF gold
sale procedures. These proposals were not as prominent, but no less important. Following the
summit, these provisions were reflected in the summit resolutions in London, Pittsburg and
Seoul. The provisions highlighted the growth of IMF’s supervision potential, the importance of
concentrated and unprejudiced supervision of all IMF member countries, in particular devel-
oped countries with major international financial centers and large cross-border capital flows.
This proposal was reflected in the «process of peer assessment», and a relevant resolution was
adopted at the Pittsburg G20 summit on September 24-25, 2009.

The Pittsburg summit also confirmed «the status of the G20 as a coordination centre for
the resolutions of word economic and financial issues’, formulated in the first paragraph of the
Communiqué set out by the G20 prime ministers, which was adopted in March 2009.°

On September 4 2009 finance ministers and governors of BRICS national central banks
held a special meeting in London during the G20 finance ministers’ summit. The final Com-
muniqué stated the BRICS countries’ unified approach towards recovery from the financial
and economic crisis and the reform of international financial institutions. Paragraph 9 of the
Communiqué gives the definition of the objectives of the redistribution of 7% of quotas in the
IMF and of 6% of quotas in the World Bank group, providing more reasonable distribution for
developed and developing countries. The finance ministers did not support the idea of replac-

* Brazil, Russia, India and China Finance Ministers Joint Communiqué. Sdo Paulo, November 7, 2008. Pr. 7.
* BRICS Finance Communiqué. Horsham, United Kingdom, March 13-14, 2009. Pr. 2, 3.

¢ Larionova M.V, Rakhmangulov M.R., Shelepov A.V., Sakharov A.G., Medushevsky N.A. Opportunities
for cooperation in BRICS to work out solutions of BRICS and G20 on key lines of the international financial
and economic architecture reform in the interests of Russia. International Organizations Research Journal, 2012,
no 4, p. 227.
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ing the IMF’s International Monetary and Financial Committee with the Ministerial Council,
in which decisions are made by means of weighted voting. The ministers opposed the idea
because under the existing system of quotas, the Council would be a less representative body
than the Committee, where decisions are taken on a consensus basis.

Consequently, the final documents and resolutions of the 2009 summits of BRIC’s finance
ministers and national central bank governors clearly demonstrated the country members’
ability to share common positions and opinions and to influence the agenda in key ways in
relation to the reform of international financial institutions.

The quadripartite BRIC summits became popular not only with the BRIC finance ministers
and central bank governors, but also with the representatives of public organizations, regional,
municipal and local authorities and the academic community. For instance, two research and
training conferences, sponsored by the government of St. Petersburg, were held on May 22-23,
2008 and May 14-15, 2009 in St. Petersburg. Conference participants included representa-
tives from municipal authorities and universities from Rio de Janeiro, Mumbai, Shanghai and
Quingdao. The Russian Federation Public Chamber organized an international conference,
held in Moscow on December 8-9, 2008, for experts from research centers and representatives
of BRIC foreign services. In May 2009, the Indian research center “Observer” held an expert
and political science BRIC conference in New Delhi, which dealt with issues relating to the
global financial and economic crisis. The conference resulted in the recommendations setting
out further development of collaboration between BRIC countries.

On 1-2 September 2009, the BRIC International Competition Conference took place in
Kazan, Russia, initiated by the Federal Monopoly Service of Russia (FAS) and sponsored by the
Russian government. This conference concluded with the signature of the Joint Communiqué,
in which the leaders of competition authorities of BRIC countries confirmed their willingness
to further exchange ideas relating to competition policies’ development and law enforcement
in the course of four-party meetings and agreed to organize an International Competition Con-
ference under the aegis of BRIC on a regular basis.”

The first BRIC summit took place on 16 June 2009 in Yekaterinburg, Russia. During this
summit, the heads of the BRIC member countries adopted the Joint Declaration® and a separate
document on world food security. The Joint Declaration stated the problem of reforming global
financial institutions, specifically focusing on the issue that such reforms should reflect cur-
rent changes to the world economy. Paragraph 3 of the Declaration states: “The emerging and
developing economies must have greater voice and representation in international financial
institutions, whose heads and executives should be appointed through an open, transparent,
and merit-based selection process”. The leaders of BRIC countries agreed that it was essential to
have stable, foreseeable and more diverse currency systems. BRIC leaders discussed the charac-
teristics of the new financial economic infrastructure. Specifically, the underlying principles of
the reforms would include “democratic and transparent decision-making and implementation
process at the international financial organisations; solid legal basis; compatibility of activities
of effective national regulatory institutions and international standard-setting bodies; and the
strengthening of risk management and supervisory practices™.

The second BRIC summit took place on April 15, 2012 in Brasilia (Brazil), and resulted in
the issue of a Joint Communiqué, which outlined the countries’ common vision of the current

7 For more information, see www.economy.gov.ru.
# Joint Statement of BRIC Countries’ Leaders. Yekaterinburg, Russia, June 16, 2009.
? Joint Statement of BRIC Countries’ Leaders. Yekaterinburg, Russia, June 16, 2009. P. 4.
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stage of world development. Paragraph 11 of the Joint Communiqué highlighted the necessity
of the effective completion of the reforms of Bretton-Woods institutions and the problem of the
IMF’s and World BanK’s lack of legitimacy. The BRIC countries concluded: Reforming these
institutions’ governance structures requires first and foremost a substantial shift in voting pow-
er in favor of emerging market economies and developing countries to bring their participation
in decision making in line with their relative weight in the world economy”'® The Joint Com-
muniqué emphasized the necessity of increasing the representation of developing countries.

The third BRICS'" summit took place on April 14, 2011 in Sanya on the island of Hainan,
China, and dealt with the problems of reforming and improving the international monetary
system to a greater degree than at previous BRIC summits. In the adopted declaration, BRICS
leaders concluded that “the governing structure of the international financial institutions should
reflect the changes in the world economy, increasing the voice and representation of emerging
economies and developing countries”!? The heads of BRICS countries clearly expressed their
opinion on SDR, as well as the composition of the SDR currency basket, considering it neces-
sary to support and continue the discussion on the role of SDR in the existing international
monetary system: “We call for further international financial regulatory oversight and reform,
strengthening policy coordination and financial regulation and supervision cooperation, and
promoting the sound development of global financial markets and banking systems”"

Despite BRICS’ calls to action, no new proposals regarding the reform of global financial
institutions were discussed at the G20 summit on November 3-4, 2011 in Cannes (France).
G20 leaders agreed that “the SDR basket composition should continue to reflect the role of
currencies in the global trading and financial system and be adjusted over time to reflect cur-
rencies’ changing role and characteristics. The SDR composition assessment should be based
on existing criteria, and we ask the IMF to further clarify them. A broader SDR basket will be
an important determinant of its attractiveness, and in turn influence its role as a global reserve
asset. This will serve as a reference for appropriate reforms. We look forward to reviewing the
composition of the SDR basket in 2015, and earlier if warranted, as currencies meet the criteria,
and call for further analytical work of the IMF in this regard, including on potential evolution.
We will continue our work on the role of the SDR”'* Paragraph 13 of the joint declaration sug-
gests that G20 leaders postponed the revision of the SDR basket composition until 2015 instead
of making a decision in 2011.

At the fourth BRICS summit, held in Delhi on March 29, 2012, the leaders of the member
countries expressed their concern regarding the slow reform of the IMF’s system of quotas and
management. The Delhi Declaration set out specific time limits: “We see an urgent need to im-
plement, as agreed, the 2010 Governance and Quota Reform before the 2012 IMF/World Bank
Annual Meeting, as well as the comprehensive review of the quota formula to better reflect
economic weights and enhance the voice and representation of emerging market and develop-
ing countries by January, 2013, followed by the completion of the next general quota review by
January 2014”."* BRICS leaders also discussed the need for a more integral and objective system

19 Second BRIC Summit of Heads of State and Government: Joint Statement. Brasilia, April 15, 2010.
' South Africa became a member country in December 2010.

'2 Sanya Declaration. Sanya, Hainan, China, April 14, 2011. Pr. 15.

3 Ibid., Pr. 10.

4 G20 Cannes summit final declaration «Building our common future: renewed collective action for the
benefit of all» draft. Cannes, 4 November, 2011. Pr. 13.

15> Delhi Declaration (Fourth BRICS Summit). New Delhi, March 29, 2012. Pr. 9.
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of supervision. The Delhi Declaration specifically discussed the problem of the appointment
of the heads of IMF and World Bank. The Declaration further stressed the importance of giv-
ing preference to candidates from developing countries: “We welcome the candidatures from
the developing world for the position of the President of the World Bank. We reiterate that the
Heads of IMF and World Bank be selected through an open and merit-based process. Further-
more, the new World Bank leadership must commit to transform the Bank into a multilateral
institution that truly reflects the vision of all its members, including the governance structure
that reflects current economic and political reality. Moreover, the nature of the Bank must shift
from an institution that essentially mediates North-South cooperation to an institution that
promotes equal partnership with all countries as a way to deal with development issues and to
overcome an outdated donor- recipient dichotomy”'¢

In addition to discussing IMF and World Bank reform, BRICS leaders decided to establish
a New Development Bank in order to mobilize resources for infrastructure and sustainable
development projects in BRICS countries. As set out by the heads of BRICS countries, this
bank would build on the existing efforts of international and regional financial institutions and
would be oriented toward global growth and development. The BRICS finance ministers were
charged with the task of examining the possibility of creating such a bank. The finance minis-
ters created a joint working group, whose job was to submit a detailed report on the feasibility
and viability of setting up the New Development Bank by the fifth BRICS summit.

The most significant resolutions adopted by BRICS was the eThekwini Declaration. The
eThekwini Declaration and the eThekwini Action Plan, adopted on March 27 2013 in Durban
(the RSA) at the fifth BRICS summit, constitute a draft roadmap for the BRICS monetary sys-
tem, set up as an alternative to the «Dollar Empire»."”

Paragraph 13 of the eThekwini Declaration shows BRICS leaders’ concern regarding the
slow pace of IMF reform: “We remain concerned with the slow pace of the reform of the IME
We see an urgent need to implement, as agreed, the 2010 International Monetary Fund (IMF)
Governance and Quota Reform. We urge all members to take all necessary steps to achieve
an agreement on the quota formula and complete the next general quota review by January
2014718

One of the most important provisions of the eThekwini Declaration is the establishment of
a new financial institution, a New Development Bank «for mobilizing resources for infrastruc-
ture and sustainable development projects in BRICS and other emerging economies and devel-
oping countries». Paragraph 9 of the Declaration states: “Developing countries face challenges
of infrastructure development due to insufficient long-term financing and foreign direct invest-
ment, especially investment in capital stock. This constrains global aggregate demand. BRICS
cooperation towards more productive use of global financial resources can make a positive
contribution to addressing this problem... We have agreed to establish the New Development
Bank. The initial contribution to the Bank should be substantial and sufficient for the Bank to
be effective in financing infrastructure”® The inclusion of the statement regarding the estab-
lishment of the New Development Bank into the text of the Declaration, signed by the leaders

10 1bid., Pr. 12.
17 Konkov N. BRICS fortunes the brave. Zavtra. no 14 (1011). 2013.

'8 EThekwini Declaration (BRICS and Africa: Partnership for Development, Integration and Industrialisa-
tion). Durban, South Africa, March 27, 2013.

¥ Ibid., Pr. 9.
2 Ibid., Pr. 9.
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of all BRICS member countries, is an important and, to some extent, crucial moment toward
the establishment of this new financial institution establishment.

The decision to set up the New Development Bank germinated long before the fifth BRICS
summit. In February 2012 national central BRICS banks’ governors met during the G20 sum-
mit events, with India leading the initiative to establish a common Development Bank in order
to develop infrastructure projects. In the Joint Declaration of the sixth session of the high-
level Russian-Brazilian cooperation committee, signed on 20 February 2013 in Brasilia, Dmitry
Medvedev, the Prime Minister of the Russian Federation, and Michel Temer, the Vice-President
of the Federative Republic of Brazil, confirmed the intention to establish a New Development
Bank, as set out at the previous BRICS summit. A month later, the Joint Declaration of the
Russian Federation and the People’s Republic of China on mutually beneficial cooperation and
development of the overall partnership strategic cooperation, signed in Moscow on 22 March
2013, considered the problem of the New Development Bank and a currency reserve pool es-
tablishment. The final point was made in the eThekwini Declaration.

In one of his speeches devoted to the establishment of the BRICS Development Bank, Vlad-
imir Putin, the President of the Russian Federation, said: “Russia supports the effective use of
BRICS’ economic potential in order to expand mutual trade and investments and ramp up in-
dustrial and technological collaboration. The establishment of a BRICS development bank will
help this initiative. In this regard, I would like to note that Russia is in favor of this financial in-
stitution being created, but we will proceed from this: if it is created, it will work exclusively on
market principles and will render support to the business community of all of our countries”?!

BRICS countries have taken an important step. The decision to establish the BRICS Devel-
opment Bank demonstrates great progress in economic development across BRICS over the
last few decades. For example, the current total GDP of BRICS member countries and GDP of
the developed countries at the time of the formation of the Bretton-Woods financial institu-
tions are comparable. The total volume of trade in 2012 amounted to 340trn USD. All analysts
purport that by 2050 the total size of BRICS economies will exceed that of the G7 countries.
The establishment of the BRICS Development Bank will also lead to a change to the balance
of global political and economic power: BRICS member countries can show the world their
readiness and ability to work together. While developed countries struggle to solve their prob-
lems, developing countries are taking their future into their own hands. The establishment of
a currency reserve pool forms part of the plan to support the national currencies of the BRICS
countries.

Undoubtedly, the establishment of a new financial and economic infrastructure is extreme-
ly complicated. BRICS countries have come to the conclusion that it is necessary not only to
reform the existing institutions, but also to establish new ones, such as the BRICS Develop-
ment Bank. Unified strategy and integral consistency of actions are necessary for the effective
cooperation between BRICS countries, which in turn should lead to the implementation of
common goals in the future. The world is the BRICS’ oyster. BRICS countries can look to the
successes and failures of already established global financial and political institutions, such as
the European Monetary Unit, when making decisions regarding their own institutions. All
BRICS countries — Brazil, Russia, India, China and the RSA — should be equally interested in
the establishment of a new international financial and economic infrastructure.

21 “BRICS countries can establish the Development Bank” March 27, 2013, http://top.rbc.ru/econom-
ics/27/03/2013/851299.shtml
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This article is devoted to the analysis of the constitutional status of the President of Brazil, as guaranteed
by the Brazilian constitution, vis-a-vis the statuses of heads of states of other BRICS countries. Although
the president’s position is outlined in the national constitution, it takes into account the country’s federative
structure: the president (Presidente da Republica) acts as the representative of the union internally and
represents Brazil abroad. The presidential term of four years is one of the shortest when compared to other
BRICS countries. The president is elected directly by the Brazilian people. Direct election is more typical in
countries with presidential governments, where the direct mandate provides a higher degree of legitimacy
to the executive office. The office term can end early for three reasons: 1) conviction for the commitment of
crimes de responsabilidade (crimes of malversation) by resolution of the Federal Senate, or by sentence
of the Federal Supreme Court on commitment of infracdes comuns (common criminal offenses); 2) in the
event of death, resignation, loss to the right to vote or loss of citizenship; 3) resolution of the National Con-
gress to declare the office vacant. In Brazil, as well as in India and South Africa, the president is the country’s
chief executive. The president’s powers are classified into three categories: deriving from his/her role as the
head of a state, the head of government, or the head of federal administration. The President of Brazil, like
the president of Russia, has the strongest position of authority in the higher bodies of the governmental
system.
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The role of the BRICS’ heads of state and government is significant. During their annual meet-
ings, they adopt various BRICS declarations, which play a fundamental role in the development
of an alliance between the five countries. Each head of state has a different constitutional status in
his/her own country, albeit there are some similarities. The presidents of Brazil and the Russian
Federation hold the strongest positions in the higher bodies of their respective governmental
systems. In this paper, I compare the legal status of the President of Brazil, guaranteed by the
Brazilian constitution, to the statuses of the heads of state of the other BRICS countries.
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The constitutional and legal position of the president, as set out by the constitution of the Fed-
erative Republic of Brazil. In Brazil the head of state is known as “the President of the Republic”
(Presidente da Republica). The Brazilian constitution does not contain a definition of this con-
cept, but it does provide the basis for its legal and practical understanding.

In contrast to Russia, India, South Africa and China, where the presidency is a relatively
new concept, the office of the president goes back more than 120 years in the Federative Repub-
lic of Brazil. The presidency was first set out in the 24 February 1891 Constitution. This was the
country’s first republican constitution, with Brazil having first proclaimed itself as a republic on
15 November 1889. The constitution enshrined the rejection of poder moderador (mediatory
power) and introduced the classic three-element system of checks and balances, which is one
of the basic principles of the organization of power in Brazil. The 1891 Constitution set out the
federal structure of government in Brazil for the first time.'

The constitutional draft, submitted to the 1987-1988 constituent assembly, initially set up
Brazil as a parliamentary republic.? However, during the course of discussions, a proposal was
made to amend the text in favor of establishing a presidential republic. This decision was sup-
ported by the majority of the assembly (61.53% voted for’)’ and was enshrined in the constitu-
tion, promulgated on 5 October 1988.*

The constitutional provisions concerning the president’s post reflect the president’s position
in the system of higher authorities in Brazil. The constitutional and legal position of the Brazil-
ian president is outlined in Title IV “The Organization of the Powers”. Chapter I “The Legisla-
tive Power” sets out the powers of the Brazilian legislature. Chapter IT “The Executive Power” is
divided into four sections: “The President and the Vice President of the Republic” (art. 76-83),
“Duties of the President of the Republic” (art. 84), “Liability of the President of the Republic”
(art. 85-86), “The Ministers of the State” (art. 87).° This arrangement of constitutional provi-
sions, where the legislature precedes the executive office, was specifically designed this way in
order to demonstrate that the presidency was second to the National Congress in a system of
federal bodies. Similar provisions are included in the South African constitution. The presiden-
cy occupies a peculiar position in the Chinese constitution and reflects Chinese constitutional
founders’ attempt to avoid the accumulation of significant state power in the hands of one per-
son and the establishment of a regime of personal power. In Indian and Russian constitutions,
however, the president assumes a leading position within the hierarchy of state bodies.

! Accioli W. Institui¢des del dereito constitucional. Rio de Janeiro, 1981. P. 392-398; Valladao H. Historia
do Direito Especialmente do Direito Brasileiro. Rio de Janeiro, 1980. 1980. P. 171-174; Trigueiro O. O novo
presidenzialismo // As tendéncias natualis do direito publico: Estudos em homenagem ao Professor Afonso
Arinos de Melo Franco. Rio de Janeiro, 1976. P. 363-386; Russomano R. Dos poderes legislativo e executivo. Rio
de Janeiro, 1976. P. 198-208; Chacon V. Vida e Morte das Constituigoes Brasileiras. Sdo Paulo, 1987. P. 99-126;
Roure A. de. A Constituinte Republicana. Vol. 1. Brasilia, 1979. P. 229-243, 459-479.

% Projeto de Constituigdo. Parecer do relator B. Cabral sobre as emendas ofrecidas em plenario. Brasilia, 1988.
43 p.

* Vianna Lopes J.A. A. Carta da Democracia. O processo constituinte da ordem publica de 1988 / Prefacio
B. Cabral. Rio de Janeiro, 2008. P. 146.

* Vianna Lopes J.A. Op.cit. P. 109-111, 145-147, 171-179; Pilatti A. A Constituinte de 1987-1988.
Progressistas, Conservadores, Ordem Econdmica e Regras do Jogo. Rio de Janeiro, 2008. P. 172-176; Reale M.
De Tancredo a Collor. Sao Paulo, 1992. P. 215-220.

° http://www.senado.gov.br/sf/legislacao/const

¢ The status of the president of India is set out in art. 52-65 of Chapter I “Executive power” (Part V), which
precedes provisions devoted to other federal powers and bodies. Chapter IV “President of the Russian Federa-
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Job title. Prominent Brazilian constitutionalist ]. Afonso da Silva emphasizes the official title
of the President of Brazil — “The President of the Republic’, rather than “The President of the
Union (Federation)”. da Silva notes that, although the republic is federative, the term used in the
constitution “covers the entire state reality: when at home, the president acts as the representative
of the Union (Federal) Government; when abroad, he represents the community of Brazil as a
republic”” Anyway, his powers “are not identified with the powers of the Federal Government.”®
In constitutional theory of Brazil, the president is recognized as the head of state and the repre-
sentative of the Federative Republic to foreign countries. Brazilian constitutionalists point out
that the president actually performs the functions of both the head of state and the head of gov-
ernment.’ It should be noted that in India and South Africa, as in Brazil, the president is also the
country’s chief executive. In Russia and China, however, the head of state is not included in the
structure of executive bodies. It is noteworthy that the president is called “the head of state”
only in the Russian (i.1, Art. 80) and South African (i. “a”, Art. 83) constitutions.

The president’s term of office. The term of office for the Brazilian president is four years (art.
82). The current length of the presidential term of office was introduced in 1994, replacing the
initial five-year term." It is the shortest term of office out of all the BRICS, especially when
compared to Russia where the president’s term lasts six years (art. 81). Moreover, since 1997,
the Brazilian constitution allows the president to be elected for consecutive terms (art. 82); pre-
viously, the presidency was limited to one term. The practicality of serving consecutive terms
was an active topic of scholarly debate in Brazilian literature on constitutional law."

Procedure for assuming office. The heads of all BRICS countries are popularly elected. How-
ever, each country’s constitutionally set procedures for elections are different. Russian con-
stitutionalists purport that “direct elections are more typical for countries with presidential
[and semi-presidential] governments (except for the USA and Indonesia), where the ‘direct’
mandate from the electors provides greater legitimacy to the office”? A similar view is taken
by Brazilian scholars." The same logic can be applied to BRICS countries: direct elections take
place in Brazil and Russia. In India, such elections are indirect. In China and the RSA, the heads
of state are elected through representative bodies, elected by the people.

Election procedures are set out in detail in the Brazilian constitution. The dates of elec-
tions are clearly stated: the first Sunday of October for the first round, and the last Sunday of
October for the second round (if required) of the year preceding the final year of the current
president’s term of office (art.77). Before 1997, elections took place 90 days before the end of the

tion” (art. 80-93) precedes chapters of the Constitution of Russia, which determine the status of other supreme
federal bodies.

7 Afonso da Silva ]. Comentario contextual a Constitui¢ao. Brasil. 2009. P. 473.

8 Afonso da Silva ]. Comentario contextual a Constituigdo. P. 473-474; Araujo L.A.D., Serrano Nunes j. V,
Curso de dereito constitucional. Sdo Paulo. 2004. P. 283-289.

? Afonso da Silva J. Curso de dereito constitucional positivo. Sdo Paulo. 1990. P. 465-466.
10 Afonso da Silva J. Comentario contextual & Constituigao. P. 480.

" Accioli W. Op.cit. P. 402-403; Constituinte. Anteprojeto da comissao Afonso Arinus. Comentado por
Duarte Pereira O. Brasilia, 1987. P. 71.

12 Cherkasov A.I Institute of the Head of State and its Varieties. Comparative Constitutional Law / ed. by
V.E. Chirkin. Moscow, 2002. P. 359 (in Russian).

3 Trigueiro O. O novo presidencialismo // As tendéncias natualis do direito publico: Estudos em homenagem
ao Professor Afonso Arinos de Melo Franco. Rio de Janeiro, 1976. P. 385-386; Accioli W. Op.cit. P. 402; Acquaviva
M.C. Teoria geral do estado. Sdo Paulo. 1987. P. 195.
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presidential term of office. The Brazilian constitution requires for each presidential candidate
to be registered with a political party. A candidate becomes president if he attains an absolute
majority in the first round of voting. If no candidate attains a majority in the first round, the
two candidates with the highest number of votes take part in the second round, which is held
within twenty days of the announcement of the result of the first round. In this case, the candi-
date with the majority of valid votes becomes the president (art. 77). The election of the vice-
president takes place at the same time. Direct elections are in place for selecting the president
and the vice-president, with one notable exception. The national congress, rather than voters,
can appoint the president and the vice-president if the post becomes vacant during the last two
years of the president’s term of office (§ 1 art. 81)."

Requirements for a presidential candidate. As in Russia, the Brazilian president and vice-
president must be at least 35 years old when they assume office. Candidates are also required
to have Brazilian citizenship, must be able to vote, must be registered to vote, must live in an
electoral district, must be a member of a political party, and must resign from any other politi-
cal office six months ahead of the presidential election (§ 3 and 6, art.14).

The commencement of the president’s term of office. The Brazilian constitution sets out that
the president’s term of office commences on 1 January of the year following the year of his/her
election (art. 82). In other BRICS countries the commencement of the term of office is deter-
mined by the effective time of inauguration (for example, the Russian constitution sets this out
in p.1 of art. 92).

The Brazilian constitution sets out the presidential oath, recited by the president during in-
auguration: “maintain, defend, and carry out the Constitution, obey the laws, promote the gen-
eral well-being of the Brazilian people, sustain the union, the integrity, and the independence
of Brazil” (§3 art. 57, art. 78). This constitutional provision sets forth the intermediate position
of the text of the Brazilian constitution compared with that of the other BRICS countries. The
exact text of the oath is set out in the Russian (p. 1 art. 82) and the Indian constitutions (art. 60).
The RSA constitution sets out the general idea of the oath (giving the oath in “allegiance to the
Republic and Constitution carrying out” (art. 87)), while the PRC constitution just makes refer-
ence to the fact of giving an oath. The giving of the oath by the chief executive is a public and
solemn act in all BRICS countries. In Brazil, the president gives his/her oath during a session
of the National Congress. (art. 78).

The end of the term of office of the President of Brazil. Similar to other BRICS countries, the
end of the president’s term of office can take one of two forms: expiration of the term of office
or early termination of office. In Brazil, the president’s term of office normally ends due to the
expiration of a four-year presidential term.

Brazilian constitutional law lists the following reasons for the early termination of office:
1) cassagido — conviction by Federal Senate resolution for committing crimes de responsabili-
dade or by Federal Supreme Court sentence for committing infragoes comuns; 2) extingdo —
early termination of office in the event of death, resignation, loss of the right to vote or loss of
citizenship; 3) declaragdo de vacancia do cargo — the National Congress resolution to declare
the office vacant, in the instance that the president has not assumed office ten days from the
date scheduled for inauguration (except for reasons of force majeure) (§1 art.78) or when the
president leaves the country without authorization from the National Congress for a period of
more than 15 days (art. 83)."°

!* Afonso da Silva J. Comentatio contextual a Constitui¢do. Sdo Paulo. 2009. P. 479-480.
'* Afonso da Silva J. Comentatio contextual 4 Constituigdo. P. 479-480.
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Unlike the Russian constitution, in Brazil, illness cannot be considered a reason for im-
peachment. Impedimento is a temporary period during which the president is not presiding,
owing to actual and legally relevant reasons, which include: 1) authorization from the National
Congress; 2) illness; 3) a vacation; 4) suspension from office. '¢

Removal of the president from office. The constitutions of all BRICS countries, except the
PRC, enshrine the procedures for holding the head of state to account through a removal from
office.

This procedure, termed in scholarly literature as cassagdo — or impeachment — of the
president’s mandate is set out in the Brazilian constitution (art. 85-86). Impeachment proceed-
ings may be commenced if the president violates the law (§4, Art. 86). There are two types of
offences: common crimes (infracdes comuns) and malversation (crimes de responsabilidade).
Criminal offenses are set out in the country’s criminal law. Malversion acts are defined by “a
special law, containing not only substantive laws, but also the ‘rules of procedure and trial”
(Sole paragraph, Art. 85). Crimes de responsabilidade are divided into two groups in constitu-
tional law: political offenses and public malfeasance."”

The first group deals with offenses against the federal constitution, primarily with offences
against “the existence of the Union” and “the free exercise of legislative power, judicial power,
public prosecution and constitutional powers of the units of the federation, the exercise of po-
litical, individual and social rights, and the internal security of the country.” The second group
of offenses is aimed at violations of “probity in the administration, the budgetary law, compli-
ance with the laws and with court decisions” (art. 85). Statutory Act 1.079, dated 10 April 1950,
outlined responsibility for crimes de responsabilidade, in instances where the president and
government ministers are the offenders. This act also established the procedure for bringing to
account those responsible for committing such offences.

In order for impeachment proceedings to commence, two-thirds of deputies from the
Chamber of Deputies, the lower house of the National Congress, must accept the charges
against the president. The jurisdiction of the case depends on the type of offence committed
by the president. The case shall be submitted to the Supreme Federal Court if the offence is an
infracdes comuns or to the Federal Senate, the upper house of the National Congress, if the case
is a crime de responsabilidade (art. 86).

The president shall be temporarily suspended from his/her political functions during the
case proceedings, but he/ she shall resume his/her functions if the trial has not come to an end
after a period of one hundred and eighty days (§1, §2, art. 86). If convicted, either by a decision
of the Supreme Federal Court or by a legal resolution of the Federal Senate, the president shall
be brought to justice. Additionally, in a case of a conviction, the president sustains “the loss of
office”, whereby his/her powers as the head of state are terminated ahead of the official end of
term office. In a sense, this is not only a legal liability, but also “a political sanction”'®

The constitutionally prescribed procedure was implemented in 1992. As a result, then-pres-
ident Fernando Collor de Mello forfeited the right to occupy a high office before the end of the
presidential term by the decision of the Federal Senate.”

16 Afonso da Silva J. Curso de dereito constitucional positivo. P. 469-470.
17 Afonso da Silva J. Comentario contextual & Constituigao. P. 490.
18 Ramos Tavares A. Curso de Direito Constitucional. Sdo Paulo, 2013. P. 1048.

' Cerqueira M. Constitui¢ao e o Direito Anterior: o Fenomeno da Recepgao. Estudos de Direito Constitucional
em homenadem a José Afonso da Silva / Coord. Grau E.R. e Da Cunha S.S. Sao Paulo, 2003. P. 198-220; Reale
M. De Tancredo a Collor. Sao Paulo, 1992. P. 347-350.
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The vice-president. There was no office of the vice-president always the history of Brazil.
The 1934 and 1937 constitutions did not set out provisions for this post. It was not until 1946
that the constitution returned to the system established in 1891, introducing the position of the
vice-president “as a substitute and successor to the president”?

The vice-president of Brazil shall be elected at the same time as the president, and they
shall take the oath, take office and exercise their powers within the prescribed term of office
together. The Brazilian vice-president shall execute four functions: firstly, he/she shall replace
the president “in the event of the president’s inability to execute his/her duties”; secondly, “he/
she shall succeed the president in the event of vacancy” (art. 79); thirdly, “he/she shall assist the
president whenever summoned by him/her for special missions”; fourthly, “other duties can be
attributed to him by supplementary law”(§1 of art. 79).

The Brazilian vice-president shall temporarily assume the president’s office in the event that
the president’s office becomes vacant, including in cases when the president has not taken office
within ten days following the taking of the oath (except in the even of a force majeure) (art. 78)
or when the president leaves the country without the approval of the National Congress for a
period of more than fifteen days.

Early elections shall be held only in the event of vacancy of the offices of both the president
and the vice-president, and they shall be declared by the National Congress within ninety days of
the offices becoming vacant. Until a new head of state is elected, “the president of the Chamber of
Deputies, the president of the Senate and the chief justice of the Supreme Federal Court shall be
called successively to exercise the presidency”(art. 80). If the vacancy occurs during the last two
years of the president’s term of office, the indicated period shall be shortened to 30 days.

The powers of the Brazilian president are mainly outlined in a non-limited list of “exclu-
sive powers” (art. 84). J. Afonso da Silva classifies presidential powers into three functions: the
head of state, the head of government, and the head of federal administration.? According to
da Silva’s classification, as the head of state, the president is empowered to maintain relations
with foreign states and accredit their diplomatic representatives (i.7); conclude international
treaties, conventions and acts, ad referendum of the National Congress (i.8); call and preside
over the National Defense Council (i.18); appoint, with the approval of the Federal Senate,
the justices of the Supreme Federal Court and those of the superior courts (i.14); declare war,
in the event of foreign aggression, authorized by the National Congress or confirmed by it,
whenever it occurs between legislative sessions and, under the same conditions, to decree full
or partial national mobilization (i.19); make peace, authorized or confirmed by the National
Congress (i.20); award orders and honorary distinctions (i.21); permit, in the cases set forth by
supplementary law, foreign forces to pass through national territory, or to remain temporarily
therein (i.22).

As the head of government, the president has jurisdiction to appoint and dismiss the min-
isters of state (i.1); commence legislative procedure, in the manner and in instances as set out
in the constitution (i.3); sanction, promulgate and order the publication of laws, as well as issue
decrees and regulations for the true enforcement thereof (i.4); veto bills, wholly or in part (i.5);
decree the state of defense and the state of siege (i.9); decree and enforce federal intervention
(i.10); grant pardons and reduce sentences (i.12); exercise the supreme command of the Armed
Forces, promote general officers and appoint them to offices held exclusively by them (i.13);

2 Afonso da Silva ]. Comentario contextual a Constituigado. P. 473-474.

! Afonso da Silva J. Comentario contextual a Constitui¢ao. P. 481-489; Afonso da Silva J. Curso de direito
constitucional positivo. P. 471-472.
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appoint, with Senate’s approval, the governors of the territories, the attorney-general of the Re-
public, the president and the directors of the Central Bank and other civil servants, when estab-
lished by law (i.14); appoint, with due regard for the provisions of article 73 (i.15), the justices of
the Federal Court of Accounts (i.15); appoint judges in the events provided by the constitution
and the Attorney-General of the Union (i.16); call and preside over the Council of the Republic
(i.18); submit to the National Congress the pluriannual plan, the bill of budgetary directives
and the budget proposals (i.23); render, each year, accounts to the National Congress concern-
ing the previous fiscal year, within sixty days of the opening of the legislative session (i.24).

As the head of federal administration, the president, with the assistance of the Ministers
of State, can exercise the higher management of federal administration (i. 2, art. 84); provide
for the organization and operation of the federal administration, as established by law (i.6);
introduce and abolish positions in public authorities in accordance with the provisions of the
law (including those applicable to public administration) (i.25); enter and abolish positions in
public authorities in accordance with the requirements of the law (claim 25); fill and abolish
federal government positions in the bodies of public administration, as set out by law (i.25).

The powers of the president as representative of the state. “Maintain[ing] relations with for-
eign states” (1.7, art. 84) comprises one of the competencies of the Brazilian president, similar
to competencies of other BRICS heads of state. The 1988 constitution also grants the president
the power to “conclude international treaties, conventions and acts, ad referendum of the Na-
tional Congress” (i.8, art. 84) as part of his/her “exclusive powers” The constitution refers to the
exclusive competency of the National Congress to “decide conclusively on international trea-
ties, agreements or acts which result in charges or commitments that go against the national
property” (i.1, art. 49).

The Brazilian constitution refers the competency to “accredit foreign states’ diplomatic rep-
resentatives” (i.7, art. 84) to “exclusive competencies”. The head of state shall award decorations
and honorary distinctions (i.21, art. 84).

Powers of the president in the military. The Brazilian president, like the presidents of Rus-
sia and India, is vested with extensive powers in the military sphere. Brazilian lawyers have
repeatedly stressed the importance of the Brazilian armed forces in the country’s constitutional
history.?> The 1891 Constitution declared the armed forces as “a permanent national institu-
tion” for the first time. The 1988 Constitution contains a special Chapter “the Armed Forces”
in Section V (art. 142-143). The president shall exercise the supreme command of the Armed
Forces, promote general officers and appoint them to the offices held exclusively by them (i.13,
art. 84). He/she has the right to “declare war in the event of foreign aggression, authorized by
the National Congress”, or confirmed by it whenever it occurs between legislative sessions.
Also, under certain conditions, he/she has the jurisdiction to decree full or partial mobilization
of the Armed Forces (i.19, Art. 84).

The President may «make peace, authorized or confirmed by the National Congress» (i.20
art.84). The President may permit, in cases set out by supplementary law, foreign forces to pass
through national territory, or to remain temporarily therein. (i. 22 art.84).

Presidential powers in case of emergency. BRICS constitutions vest their heads of state with
special powers in cases of state emergency, with the Brazilian president’s emergency powers
outlined in (art. 136-141) Chapter I “The state of defense and the state of siege” of Title V “The

2 Guimardes Teixeira Rocha M.E., Costa Ribeiro Bastos R. Os militares e a ordem constitucional republicana
brasileira: de 1891 a 1964. “La Constitucion es una cosa; los militares somos otra”. Revista Latino-Americana de
Estudios Constitucionais. 2003. no 1. P. 425-446.
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defense of the state and of democratic institutions” The Brazilian president may decree the state
of defense and the state of siege, as well as decree and enforce federal intervention (ii. 9, 10 Art.
84). The procedure for decreeing the state of defense or the state of siege is set out in Chapter I
of Section V of the constitution (art. 136-141). The constitution defines the state of defense as
“the situation during which events aimed at the preservation of the threatened public order and
the social peace are delivered”” The procedure for its decree is set out in detail in article 136.

The decree to institute the state of siege is “an extraordinary order lasting for a certain pe-
riod of time and throughout specific locations, including the whole territory of the federation
in order to provide and reestablish the force of the constitution, in case of serious national
disturbance or war or foreign aggression”*

The aim of the decree of the state of defense is clearly outlined in the constitution: “to pre-
serve or to promptly reestablish, in specific or restricted locations, the public order or the social
peace threatened by serious and imminent instability or affected by major natural calamities”
(i.1, art. 136).

The state of siege can be declared, if, first, a serious nation-wide disturbance takes place or
there is evidence that a measure used during the state of defense has proven ineffective, and,
second, if there is a declaration of state of war or a response to foreign armed aggression (i. 1,
art. 137).

The state of defense can be declared only in specific areas across the country, while the state
of siege can be declared in specific areas, as well as across the whole territory of the country. The
state of defense lasts for 30 days and may be extended once for another period of 30 days (§2,
art. 136). The state of siege may be declared for 30 days, and can be extended for not more than
30 days, in the first instance. During a period of war or armed aggression, it can be declared for
the entire duration of the event (§1 art. 138). The state of defense is declared and extended by
a presidential decree, which is submitted to the National Congress within twenty-four hours,
and shall be decided by absolute majority (§4 art. 136). In contrast, the state of siege is decreed
and extended by a presidential act only after it has been adopted by absolute majority on the
basis of the president’s address. In such an event, the National Congress shall be called to an
extraordinary session if it is in recess (§4, 5 art. 138).

The provisions for presidential decrees, the procedures for examining his/her addresses to
the National Congress and the order of implementation of emergency measures are set out fully
in the constitution in the above-mentioned articles.

Federal intervention in the affairs of the states and federal districts, referred to as the com-
petency of the Union (i.5, Art. 21), can be undertaken by the president, who must follow the
requirements (grounds and procedures) outlined in article 34.%

The president and the government. As mentioned above, Brazil, along with India and the
RSA, is one of three BRICS states where the president is the country’s chief executive. The
Brazilian and South African constitutions don’t set out the government as a collective execu-
tive. The Brazilian constitution just describes the existence of ministers of state who “assist” the
president in “exercising the higher management of the federal administration” (art. 76, 1.2 art.
84). The fact that there is no collective government, alongside the fact that ministers are recog-

# Afonso da Silva J. Comentario contextual a Constituicdo. P. 619; Afonso da Silva J. Curso de dereito
constitucional. P. 637.

# Afonso da Silva J. Comentario contextual a Constituido. P. 621-622; Afonso da Silva J. Curso de dereito
constitucional positivo. P. 640.

» Afonso da Silva ]. Comentario contextual a Constitui¢do. P. 324-325.
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nized as the head of state’s consultants, is considered in Russian theory of constitutional law to
be one of the specific features of a presidential republic.?®

The concept of treating state ministers as assistants to the president was developed by Bra-
zilian constitutional legal theory.”” Ministers of state are appointed and dismissed by the presi-
dent (i.1, art. 84). They can be chosen from among Brazilians over 25 years of age with the
right to vote. Their duties include: the guidance, coordination and supervision of agencies and
entities of federal administration in the area of his/her authority and countersigning acts and
decrees signed by the president; issuing instructions for the enforcement of laws, decrees and
regulations; submitting to the president an annual report on his/her administration of the min-
istry; performing acts pertinent to the duties assigned or delegated to him by the president or
other acts in accordance with the constitution (art. 87). State ministers can be held criminally
liable on the same grounds and in the same manner as the president. The ministers” roles and
duties are outlined in Brazilian legislation (art. 88).

The constitution establishes two consultation bodies for the President: the Council of the
Republic (art. 90) and the National Defense Council (art. 91). These consultations bodies are
regulated by and run according to relevant legislation. According to the constitution, the Coun-
cil of Republic has the jurisdiction to express opinion on federal intervention, state of defense
and state of siege, as well as other important matters relevant to the stability of democratic
institutions (i.1, art. 90). The National Defense Council has the right to express opinion in the
event of declaration of war or making peace, the declaration of state of defense, state of siege
and federal intervention. It can also propose criteria and conditions for the use of areas which
are indispensible to the security of the national territory, and to express opinion on their use,
as well as study, propose and monitor the development of initiatives required to guarantee na-
tional independence and the defense of the democratic state (§1 art. 91).

The president and the National Congress. The Brazilian president can call a special session of
the National Congress “in case of urgency or important public interest” (6 art. 57).

The right to address parliament and deliver statements is set out in many modern constitu-
tions. The Brazilian president delivers a government statement and a plan to National Congress
upon the opening of the legislative session, offering information on the state of the nation and
proposing measures he/she deems necessary. He/she also submits to the National Congress the
pluriannual plan, the bill of budgetary directives and budget proposals, and within sixty days of
the opening of the legislative session, renders accounts concerning the previous year.

The president and lawmaking. The President of Brazil may initiate amendments to the con-
stitution, as well as adopt supplementary and ordinary laws (art. 60, 61). Amendments to the
constitution are adopted under specific procedure: proposals are discussed and voted on in
each house of the National Congress in two readings and are considered approved if, during
both readings, three-fifths of the respective members vote for them. Amendments are promul-
gated by the directing boards of the Chamber of Deputies and the Federal Senate (art. 60).

The discussion and voting on the bills of law, initiated by the president and proposed by the
Federal Supreme Court and the Superior Courts, first take place in the Chamber of Deputies.
Some Brazilian laws can be initiated exclusively by the president, including the following: laws
which determine and modify the number of Armed Forces troops; laws which concern issues
outlined in the constitution, such as the creation of public offices, functions and positions in
the direct or indirect administration, or increase in the salaries of those who work in those

26 Chirkin V.E. Presidents Power. State and Law. 1997. no 5. P. 19 (in Russian).

¥ Ramos Tavares A. Curso de Direito Constitucional. P. 1049.
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positions or carry out the named functions; administrative and judicial organization, tax and
budgetary matters, public services and administrative personnel of the territories, government
employees of the Union and Territories, their legal statute, appointment to offices, tenure and
retirement, retirement and transfer to the reserve of military men; organization of public pros-
ecution and public legal defense of the Union, as well as general rules for the organization of the
public prosecution and public legal defense of the states, the federal district and the territories;
the creation, structuring and duties of the ministries and public administration agencies (§ 1
art. 61).

The National Congress has the powers to adopt legislation. Bills of law, as outlined above,
are adopted by both legislative houses and are sent to the president. He/she can sign it, i.e. sanc-
tion it or veto it (art. 66). He/she can exercise this right only within fifteen working days from
the date of receipt, and he/she shall, within forty-eight hours, inform the President of the Sen-
ate of the reasons of his/her veto. The president can veto a bill if he/she considers the bill of law
unconstitutional or contrary to public interest. A veto can be full or partial. A full veto affects
the entire law, while a partial veto concerns separate articles, items, paragraphs. President’s veto
is suspensive and can be withdrawn in case of the bill’s reconsideration during the joint session
of the Chambers by the absolute majority of deputies and senators. According to E. Rodriguez,
who studied the issue of the presidential veto, secret voting provides a guarantee “for the mem-
bers of parliament and the security of the law-making process”?

If a veto is withdrawn, the bill is sent to the president for promulgation and must be signed
within forty-eight hours. If the bill is not promulgated by the president, the president of the
Senate can sign it; and if he/she fails to do this within the same period, the vice-president of the
Senate shall do so.

Right to decree. Heads of BRICS countries have the power to make rules independently, as
well as issue regulatory and non-regulatory enactments. In some instances, presidential decrees
have the force of law in Brazil and India. The Brazilian president’s powers include the issue of
decrees and regulations “for the true enforcement of law” (i.4 art.84). Additionally, “in impor-
tant and urgent cases’, the President is vested with the right “to adopt provisional measures
with the force of law”. Silva remarks that “unfortunately, these two conditions have never been
fully followed” in practice.”” However, the president shall «submit them to the National Con-
gress immediately», and if Congress is in recess, a special session shall be called to meet within
five days. These enactments are temporary, as they «lose effectiveness if they are not converted
into law within a period of thirty days from their publication» (art. 62).

The President and justice. The President of Brazil exercises the traditional right to grant par-
dons and to reduce sentences (art. 84). Heads of states also take part in the creation of supreme
courts. The President of Brazil can appoint, with the approval of the Federal Senate, justices to
the Supreme Federal Courts and superior courts, as well as the attorney-general. He/she also
appoints justices to the Federal Court of Accounts, judges when it is established by the constitu-
tion, and the attorney-general of the Union (art. 84). This power is comparable to the Russian
president’s power to nominate judges to the Constitutional and Supreme Courts and appoint
judges to other federal courts.

Conclusion. The scope of this article was not to provide a full and exhaustive analysis of
the legal status of the president of the Federative Republic of Brazil vis-a-vis the heads of other
BRICS countries. Such an analysis can be conducted in further studies of the subject. This ar-

8 Rodrigues E. O veto no Direito Comparado. Sao Paulo, 1993. P. 162-163.

¥ Afonso da Silva ]. Comentario contextual a Constituigao. P. 619.
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ticle sets the ground for this important research. The comparison of the legal statuses of heads
of state in BRICS countries constitutes important research in light of the continuing develop-
ment of cooperation between Brazil, Russia, India, China and the Republic of South Africa.
The significance of the BRICS heads of state is obvious, with each leader already considered “a
consolidating center, a joining basis” ** inside their countries, a position which is extended in
the foreign policy of the states.
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In this study, the author offers a very general review of banking legislation in Russia. The author discusses
the main statutory acts which regulate banking activity and the Central Bank of the Russian Federation
(Bank of Russia). The author describes the Bank of Russia’s functions. He concludes that, in modern
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The Development of the Modern Banking System

Russia’s market-based banking system is still quite young. Since 1990 tremendous effort
has been made to convert Soviet banks into a banking system that is based on entirely different
principles. At the same time, it is still too early to tell whether the rigid centralization, deriving
from the previous state monopoly in banking, has been fully overcome.! Many elements of the

! Nefedov D.V. The legal status of commercial banks. Candidate of Jurisprudence Science Thesis. St.
Petersburg, 1994.
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Russian banking system are still a compromise between the old and the new perceptions of the
economy.

In 1987 the Soviet state established five banks, which specialized in different sectors: the
USSR Foreign Trade Bank (Vneshekonombank), the USSR Bank of Industrial Construction
(Promstroybank), the USSR Agricultural Bank (Agroprombank), the USSR Bank of Residen-
tial Construction and Social Development (Zhilsotsbank), and the USSR Savings Bank (Sber-
bank). This reform was expected to enable the lending institutions to have an influence in the
relevant sectors of the economy; however, the abovementioned specialization of the banks did
not produce expected results.” The banks continued to use administrative control methods
when dealing with their clients, and the monopoly persisted. This structure formalized the di-
vision of the spheres of influence between the banks in accordance with relevant governmental
agencies, with which they were associated. At the same time, each enterprise was assigned to
a specific bank branch. Given this monopoly, the activities of Promstroybank, Agroprombank
and Zhilsotsbank were confined to the distribution of resources between their branches. At
this point, the administrative methods ceased to be efficient, further aggravating the economic
imbalance. At the same time, the number of bank staff increased. The nature of lending patterns
did not change and the lending operations were performed in accordance with the state plan.
The division of the spheres of influence in accordance with governmental agencies the banks
served ruled out any competition between the banks and resulted in a lack of cooperation be-
tween agencies.’

Further reform was becoming imminent. Faced with inefficient state banks, Soviet enter-
prises began to establish commercial banks, with proposals to replace the existing banking
system with a traditional two-level system. Unable to compete with commercial banks, Prom-
stroybank, Agroprombank and Zhilsotsbank launched a campaign to open new branches,
which ultimately expedited the collapse of the system.

Banks™ budget allocations were not regulated and, the banks faced the problem of being
unable to obtain further funds. In May 1989 the specialized banks were transformed into self-
sustainable institutions in a last-ditch attempt to reform the existing banking system. From this
point, the banks’ branches became the main features of the banking system, while the relation-
ships between banks and their clients became partnerships.

But even these changes could not help salvage the Soviet banking system, as it continued to
be centrally managed and plan-based. This set-up made the system inefficient, prompting the
need for its modernization. The modernization of the system required the creation of a two-
level system, and the main difference between the old system and the new one would be the
complete rejection of the state monopoly over banking activity. This system was going to target
the development of private banking capital, while retaining general government regulation.*

The last wave of banking system transformations began in July 1990 with the Russian Re-
public’s specialized banks declared as the property of the Russian Soviet Federative Socialist
Republic (RSEFSR). The Russian Republican Bank of the USSR Gosbank was converted into the
State Bank of the RSFSR. Two main laws established the legal reform framework of the new
banking system: RSFSR Law RSFSR Central Bank Act (the Bank of Russia) and RSFSR Law Bank

? Nefedov D.V. The main problems of the development of the Russian banking system. In the collection
«Business in Russia in the XXI century». Moscow, 2003. P. 78.

* Austrian School of Economics. Chelyabinsk, 2011. P. 37.

* Nefedov D.V. About the status of credit organizations. Russian Annual Review of Business (commercial
law). no 1. St. Petersburg, 2007. P. 138.
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and Banking Functions Act.” The former law formalized the status of the central bank, which
comprised the first level of the two-level banking system.® The latter law defined the status and
guarantees pertaining to the activities of private lending institutions to form the second level
of the system, thus laying a solid foundation for further improvement of the two-level system.

Specific Features of the Legal Status of the Central Bank
of the Russian Federation

From September 1, 2013 the Bank of Russia assumed the functions of the financial markets’
mega-regulator in Russia. The bank also received authority over insurance and securities market
regulation, in accordance with Federal Law no 251-FZ of July 23, 2013 Amendments to Certain
Legislative Acts of the Russian Federation in Connection with the Transfer to the Central Bank of the
Russian Federation the Authority to Regulate, Control and Supervise the Financial Markets.”

As a result, the Bank of Russia, in cooperation with the Russian government, will develop
and implement policy aimed at ensuring the stable operation of the Russian Federation’s finan-
cial market; regulate, control, and supervise the activities of financial institutions; control and
supervise issuers’ compliance with RF laws on joint stock companies and securities; regulate,
control, and supervise corporate relationships in joint stock companies; protect the rights and
legitimate interests of shareholders and investors in financial markets, of insured parties and
persons and beneficiaries, as well as insured persons under mandatory pension insurance pro-
grams, depositors and participants of non-state pension schemes. Thus, the functions of the
Bank of Russia can be divided into two main groups: banking regulatory functions and regula-
tory functions pertaining to other financial systems.

The Bank of Russia comprises the first level of the Russian banking system, its legal status
defined by federal legislation. The Bank of Russia is state-owned, which means that its charter
capital and other property are considered federal property. The Bank of Russia reports its op-
erations to the State Duma of the Federal Assembly, the lower house in the Russian legislature.
At the same time, as part of the authority awarded to the Bank of Russia by the Constitution of
the Russian Federation and federal legislation, it has operational independence. As such, fed-
eral government bodies, government bodies of the constituent entities of Russia, and municipal
governments cannot interfere in the Bank of Russia’s activity.

The dualism of the Bank of Russia’s legal nature is the key feature of its status,® whereby the bank
is simultaneously a managing body of the Russian economy and an ordinary commercial organiza-
tion.’ In cooperation with the Russian government, the Bank of Russia develops and implements a
common national monetary policy to protect and secure the stability of the ruble; issues cash and
arranges its circulation; sets up a refinancing system; establishes payment settlement rules; estab-

° Geivandov Ja.A. Central Bank of the Russian Federation: Legal Status, Structure, Functions, Powers.
Moscow, 1997. P. 37.

¢ Edwin G. Dolan, Colin D. Campbell, Rosemary G. Campbell, Money, Banking, and Monetary Policy.
Moscow.- L., 1991. P. 134.

7 Legislative Acts of the Russian Federation. 2013. no 30 (Part 1). Art. 4084, as well as RF Presidential Decree
no 645 of July 25, 2013 Abolition of the Federal Service for Financial Markets, Amendments to and Recognition
of Some Acts of the President of the Russian Federation as Void// Legislative Acts of the Russian Federation.
2013. no 30 (Part II). Art. 4086.

# Smith V. The Rationale of Central Banking and the Free Banking Alternative, Mosccow, 1996. P. 45.
° Huerta de Soto J. Money, Bank Credit and Economic Cycles. Chelyabinsk, 2008. P. 254.
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lishes rules for banking operations, accounting and reporting in the banking system; performs state
registration of lending entities; issues and revokes banking licenses to and from credit institutions
and auditing firms; supervises the activities of credit institutions; registers securities issued by credit
institutions; conducts various types of banking operations; regulates foreign exchange operations,
including the purchase and sale of foreign currencies; sets the procedure for affecting settlements
with international foreign states; arranges and exercises currency exchange regulation; and contrib-
utes to the development of Russia’s balance of payments forecast.!’

The Bank of Russia’s functions can be divided into two categories: civil and administrative
functions. At the same time, Russian legislation emphasizes that, as part of its administrative
functions, profit-making is not the Bank of Russia’s key goal. The administrative function is to
be solely used to manage the banking system. Consequently, despite the contradictions in its
key functions, the Bank of Russia’s key purpose is to regulate the banking system."

In accordance with its public functions, the Bank of Russia can perform the following oper-
ations: extend loans against securities or other assets for a term no longer than twelve months,
unless otherwise set forth by the federal law on the federal budget; buy or sell checks, promis-
sory and transfer bills, normally, commodity-based ones, with bill due dates not exceeding six
months; buy and sell government bonds in the open market; buy and sell bonds, certificates of
deposit, and other securities with maturity dates not exceeding one year; buy and sell foreign
currencies, as well as other payment documents and obligations in foreign currencies put up
for sale by Russian and foreign credit institutions; buy, keep and sell precious metals and oth-
er valuable assets; conduct settlement, cash and deposit operations and accept securities and
other assets for safe-keeping and management; issue warranties and bank guarantees; conduct
operations with financial instruments used to manage financial risks; open accounts in Russian
and foreign credit institutions in the Russian Federation and in foreign states; draw checks and
bills in any currency; conduct other banking operations and transactions on its own behalf,
unless otherwise prohibited by law.

The Bank of Russia has special legal status, and is limited by law to a significant extent. Thus,
the Bank of Russia cannot perform banking transactions involving legal entities which do not
have banking licenses, or natural persons, except for services provided by the Bank of Russia to
its clients in the regions, which have no credit institutions; purchase shares in credit and other
agencies; perform operations with real estate, unless it is to ensure the activities of the Bank
of Russia, its enterprises, institutions and organizations; engage in trade or manufacturing; or
prolong granted credits.*?

The Bank of Russia’s other powers comprise its administrative functions. Some researchers
claim that the scope of these functions provide the bank with a special position, suggesting that
the bank’s key role is banking."” The author disagrees with this position. The administrative
functions of the Bank of Russia are divided into three main categories:

1 Vinogradov S. V. State Control over the Set-up of Credit Agencies: Legal Issues // Economy and Law. 1998.
no 3. P. 118.

' Nefedov D.V. The system of modern financial law. Jurisprudence. 2011. no 4. P. 130.

2 Nefedov D.V Comparative Law Analyses of General and Specific Nature of Bank Legal Capacity//
Comparative Law Analyses in Researches of Legal Institutions and Phenomena in terms of Field Specific,
Country Related and Time Specific Issues. Reports of Comparative Law Reseraches Lab, NRU HSE, St.
Petersburg. 2011. P. 162.

13 Nefedov D.V. The main directions of improving the banking system. In the collection «Actual problems
of science and practice of commercial law». Edit. 1. St. Petersburg, 1995. P. 85.
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1) the implementation of a single monetary and credit policy;
2) the arrangement of cash circulation;
3) the regulation of and supervision of banking activity.

Structure of the Central Bank of the Russian Federation

The Bank of Russia has a vertically integrated centralized structure, comprising the central
office, territorial institutions, the cash processing centre (CPC), and other organizations. The
National Financial Council operates through the Bank of Russia, while the bank’s central office
includes a board of directors and a chairperson. The Bank of Russia’s territorial institutions are
autonomous and perform some of the functions of the Bank of Russia across Russia’s regions.
The regional territorial institutions are based in economic regions and cover several constituent
entities of Russia. They comprise the main departments in the regions, territories, and autono-
mous districts of Russia, in Moscow and St. Petersburg, and national banks in the republics
of the Russian Federation. The main departments take part in the implementation of the state
monetary and credit policy, ensuring the banking system’s development and strengthening; the
efficiency and continuous operation of the settlements system; the regulation and supervision
of activities of credit institutions in the securities market; the foreign exchange control; the
analysis of the state of the economy and its development prospects, as well as the analysis of
regional financial markets. A territorial institution has no legal status and is empowered with
authority in accordance with the Bank of Russias regulation and statutory acts.

Cash processing centers (CPCs) are structural units of territorial institutions. The main goal
of the CPCs is to ensure the existence of an efficient, reliable and safe payment system in Russia.
The CPCs have contractual relationships with credit institutions, representative and executive
bodies, local government authorities, federal treasury bodies, and other clients.

The Legal Status of Credit Institutions

The second level of the banking system comprises multiple credit institutions. They have
the legal status of private companies and perform their activities in compliance with specific
federal legislation."* There are two types of credit institutions in the Russian banking system:
commercial banks and non-bank credit agencies.

Commercial banks are private credit companies which have the exclusive power to perform
the following operations: accept money on deposits from natural persons and legal entities;
on its behalf and at its own expense, deploy the funds they hold subject to conditions of re-
payment, interest payment, maturity and security; and open and maintain bank accounts for
natural persons and legal entities. Some banks have special legal status in the Russian banking
system, due to the nature of their mixed ownership, whereby the state or state companies own
a significant part of shares in their authorized capital.

In addition to the banks, the banking system includes other institutions which undertake
banking operations. They are the so-called non-bank credit agencies, represented by different
specialized financial institutions. A non-bank credit institution has the authority to perform
limited banking operations, which are set out by the Bank of Russia. These institutions have

" Nefedov D.V. Issues of improving the banking system of the Russian Federation. Code-info. no 11,
December 2002.
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different areas of specialization and client bases, and offer one or two types of services. These
institutions comprise various non-bank credit institutions, non-bank settlement credit institu-
tions and non-bank credit institutions that can take deposits."

All banking operations are divided into two categories: banking operations and transactions
performed by credit institutions. The first category comprises the following: 1) taking deposits
(sight and time) from individuals and legal entities; 2) using deposited funds; 3) opening and
maintaining bank accounts for individuals and legal entities; 4) making payments across their
accounts to the order of individuals and legal entities, including correspondent banks; 5) col-
lecting funds, bills of exchange, payment documents and providing cash services for individu-
als and legal entities; 6) buying and selling foreign currency in cash or non-cash; 7) accepting
and placing deposits in precious metals; 8) issuing bank guarantees; and 9) transferring funds
to individuals who do not hold an account with the bank in question (except for post transfers).

In addition, non-bank credit institutions can implement the following transactions: 1) is-
sue bank guarantees, providing for discharge of monetary obligations; 2) purchase rights to
demand discharge of monetary obligations; 3) manage assets under trust relationships with
individuals and other legal entities; 4) conduct transactions in precious metals and precious
stones in accordance with the law of the Russian Federation; 5) rent out special premises and
safes for storing documents and valuables to individuals and other legal entities; 6) engage in
leasing operations; and 7) provide consulting and information services, etc. Moreover, a credit
institution can conduct other transactions in accordance with Russian law.

Issues relating to the establishment, reorganization and liquidation of credit institutions are
stipulated by federal laws and specific bylaws. Specifically, these issues are described in the sec-
ond chapter of the Bank Law, which outlines the conditions for licensing banking activity, the
procedures for registration documentation preparation, opening of branches, and liquidation of
banks.' In the first instance, the founders (members) of a bank prepare necessary incorporation
documents. In accordance with current legislation, banks can only be established as companies.
Incorporation documents are submitted to a Bank of Russia territorial institution, in accordance
with the location of the future bank. This documentation confirms the future banK’s solvency
and the qualification of its future managers. Following a review of the submitted documentation,
the territorial institution draws up a statement on the feasibility of incorporating the bank and
sends it directly to the Bank of Russia. The timeframe for the review of incorporation documenta-
tion is six months. The Bank of Russia reviews the relevant documentation and decides whether
the bank in question can be registered, communicating its decision to the relevant authority in
charge of registration of entrepreneurs. It takes a final registration decision.

However, the registration of a bank does not mean that the bank in question has legal status.
The bank will not be able to carry out banking operations immediately following registration
and has to obtain a special license from the Bank of Russia. One of the prerequisites for obtain-
ing a license is the full payment of the equity capital within one month of registration. Registra-
tion is cancelled when the equity capital is not paid within the allotted time frame.

Special legislation stipulating bankruptcy procedures for credit institutions was enacted
in 1998 as a response to the economic crisis in Russia. Federal Law no 40-FZ, dated February

!5 Non-Bank Credit Agencies: Incorporation, Operation and Dissolution / under the editorship of G.A. Tosu-
nyan. Moscow, 2000. P. 27.

' Bank of Russia Guidelines no 135-1 April 2, 2010. Procedure for Taking the Decision by the Bank of Russia
on the State Registration of Credit Institutions and on the Issue of Licenses to Conduct Banking Operations.
Bank of Russia Newsletter. no 23, 2010.
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2, 1999, Insolvency (Bankruptcy) of Credit Institutions Act is the central legislation for bank-
ruptcy procedures.”” The insolvency (bankruptcy) of a credit institution implies its inability to
discharge its monetary and payment obligations to creditors, as confirmed by an arbitration
court. The credit institution is considered insolvent if it fails to discharge its obligations within
one month from the due date and if, after revocation of the license, the value of the credit insti-
tution’s assets is not sufficient to enable it to discharge its obligations to its creditors.

The specific feature of this law is the regulation of the so-called measure to prevent bank-
ruptcy, including: 1) the financial recovery of credit institutions; 2) the appointment of provi-
sional administrators for the credit institution’s management; and 3) the restructuring of credit
institutions. The law stipulates a number of reasons which could prompt the above measures.
If such reasons can be established, credit institutions undertake financial recovery and restruc-
turing measures. In such an instance, the Bank of Russia can instruct the credit institution
to implement financial recovery and restructuring measures, as well and appoint provisional
administrators.

In order to trigger the financial recovery of credit institutions, the following measures can
be undertaken: provision of financial aid by members and other persons; changes to the struc-
ture of assets and liabilities; changes to the organization’s structure; alignment of the equity cap-
ital with own equity, as well as other measures. A provisional administrator is a special manage-
ment body appointed by the Bank of Russia. While the provisional administrator is in charge,
the authority of the credit institution’s executive board can be either limited or suspended. The
Bank of Russia sets out the conditions for the appointment of provisional administrators. The
provisional administration can be appointed for a period not exceeding nine months, although
the Bank of Russia can extend this period by no more than three months.

In certain cases, the Bank of Russia can request for a specific credit institutions to be re-
structured through merger or consolidation. Once the Bank of Russia submits a request for
restructuring, the manager of the credit institution must submit a petition for restructuring of
the credit institution’s management body within five days from the receipt of such a request.
Simultaneously, the management of the credit institution must notify the Bank of Russia of the
decision taken within 10 days upon receipt of such petition.

During credit institution bankruptcy cases, only bankruptcy administration can be used,
not mutual agreement. A bankruptcy petition can be filed by the credit institution itself, the
credit institution’s creditor, including individuals with the right to claim against the credit insti-
tution concerned, the Bank of Russia, the prosecutor, and the tax authorities.

This overview of Russia’s existing banking legislation demonstrates that the Russian bank-
ing system is still developing. The existing two-level banking system that took its shape in the
early 1990s is still heavily affected by the rudimentary reactive effects of centralized regulation,
which has recently manifested itself through the strengthening of the Bank of Russia’s financial
regulator role. According to the views expressed above, we can expect that actions to ensure a
deregulation of the banking system and consolidation of credit institutions’ autonomy will be
implemented in the near future.' This will contribute to the development and further improve-
ment of the banking system.

17 Legislative Acts of the Russian Federation. no 9. 1999. Art. 1097.
'8 Hayek von F. Private money. Moscow, 1996. P. 24.
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AHHOTaUuuA

B cTtatbe faetcA xapakTepucTka MHCTUTYTa rocyaapCTBEHHON Cry>6bl rocynapctsa MaHU3AH, kKoTopoe
B 1930-1940-€e rT. npeTeHa0Bano Ha NMMAepCTBO B MUPE MOHIOM0A3bIYHbIX HAPOAOB. PackpbiBaeTcA opra-
HM3aUMOHHAaA OCHOBA rocyAapCTBEHHON CNY>6bl, MOPAAOK 3aMeLLEeHNA BaKaHTHbIX AOIKHOCTEN, OCHOB-
Hble TpeboBaHuA, Npasa 1 06A3aHHOCTU, NPeAbABIIAEMbIE K rOCyAapCTBEHHbIM CMy>XaLluM, Mepbl UX Mo-
oLpeHrA 1 HakasaHunA. OcBeLLaloTCA BOMPOChI, CBA3AHHbIE C MPaBOBbIM PEryNIMPOBaHNEM NMPOXOXAEHUA
roCynapCTBEHHOW CNY>6bl, POSib 1 MECTO AMOHCKON CTOPOHbI B BOMPOCE OpraHn3aummn rocyaapCTBeHHON
cny>6bl. MaHUA3H 6611 06pa3oBaH Npu y4acTum KomaHgoBaHWA KBaHTYHCKOW apMumn 1 paccmaTpvBarn-
CA AMOHCKOWN CTOPOHOW Kak nnauaapm ana HanageHnsa Ha CCCP. Bbin cchopmmnpoBaH rocynapCTBEHHbIN
annapar, BK/IOYatoLWmMii opraHbl rocyfapCTBEHHON BNAcTU Ha HaUMOHANIbHOM YPOBHE U YPOBHE aAMUHW-
CTPaTUBHO-TEPPUTOPUANbHBIX €AUHULL, COCTaBMALWMX OcHOBY MaHu3AHa. B HayyHOW nuTepaType cam
(HEHOMEH 3TOro MONMUTUYECKOro 0bpa3oBaHuA U3dyyeH cnabo. [JaHHbii npoben v BOCMONHAET HacToALaA
cTatbA. Ha ocHoBe ony6/MKoBaHHbIX AOKYMEHTOB (HOPMaTMBHBIX MPaBOBbIX aKTOB, CTAaTUCTUHECKUX U
YYETHbIX AaHHbIX, 0630pOB, BOCMOMUHAHUIA YHACTHNKOB COObITUN, @ TaKXe AaHHbIX, NONy4YeHHbIX COBpe-
MEHHBIMM UCCIeAoBaTeNAMN) yAanoch BbICTPOUTL AeTarnbHYO KApTUHY HA3Ha4YeHWA Ha rOCYAAaPCTBEHHYHO
[OIMKHOCTb U OCYLLECTBIIEHNA TOCYAAPCTBEHHBIX AOMKHOCTHBIX 06A3aHHOCTeN. K Bonpocy dopmupoBsa-
HWA rocyAapCTBEHHOrO annapara, Kak Ha BbICLUEM YPOBHE, TakK 1 Ha PAAOBbLIX JOMKHOCTAX OKKYNaLMOH-
Hble CWnbl NOAXOAWUNM TLaTenbHO. HecMoTpA Ha OTCYyTCTBME €OMHOrO HOPMaTMBHOrO MPaBOBOrO aKTa,
perynupytoLlero 3Ty cdepy 06LEeCTBEHHbIX OTHOLUEHUWA, MPUHATBIE B Pa3HOe BPEMA JIOKasbHble aKTbl
B BUJE WHCTPYKLUNA, OEKPETOB, MONOXKEHNNA U MHBIX JOKYMEHTOB BECbMa NoApPO6HO pernameHTupoBanv
60MbLWINHCTBO MOMEHTOB. CTaTyC rocynapCTBEHHOrO Cry>allero gasan pAg NPUBWUMIEruii n rapaHTui, oa-
Hako cny>atume He 6binv paBHOMpPaBHbI B HEM — MPUOPUTET OTAaBarncA Bbixoauam n3 AnoHMU. AKTUBHO
NpakTMKOBAaNOCh OTPaCNeBOe PerynMpoBaHne HEKOTOPbIX BOMPOCOB, BKO4YaA TpeboBaHNA K KaHaua-
Ty, BOMPOCHI NnooLpeHnA u ap. B aBrycte 1945 r. 60NbIMHCTBO roCyAapCTBEHHbIX CIy>XXaluux noTepanu
paboTy 1 NpUBUMErNN, HEKOTOPbIE ObINM NOABEPrHYTHI YTONIOBHOMY NMPECNefoBaHWo 3a COTPYAHNYECTBO
C AMOHCKUMM OKKyMaHTaMu, a rocyfapCTBEHHbIV annapat, Kak 1 caMm MaHU3AH, b1y NMKBUANPOBAHDI.

KnroueBble cnosa

MaHU3AH, BHyTpeHHAA MoHronma, rocyaapcTBeHHan rpaxkaaHckan cryx6ba, opraH rocynapcTBeHHOM Bna-
CTU, HOPMaTVBHbIN NPABOBOW akT, NPaBOBOE PErynnMpoBaHve

Bubnuorpaduyeckoe onucanne: OyouH MN.H. focynapcTBeHHanA rpaxaaHckana cnyxba B MaHuU3AHe n ee
npasoBoe perynuposanue // MNpaso. XKypHan Beicwen wkonbl 3koHoMuku. 2014. Ne 4. C. 179-192.
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[TosiBnenne B 1930-1940-xX IT. HA BOCTOYHBIX pyOeskaX HEKOIZA BeMKOi nummepuu YnH-
TUCXaHa HOBBIX TOCY[JAPCTB, BO3HUKIINX B Pe3yIbTaTe M YHAYHON MeXIYHapOIHON 0bcTa-
HOBKW, 11 671aroiapsl BO3pOCIIeMY Hal[IOHATbHOMY CaMOCO3HAHMIO, CO37IaeT 6TarONpyATHbIE
YCIIOBMS /ISl CPABHUTEIBHBIX MCCIEOBAHUIL. DTN HOBbIE TOCYAApCTBA OTBEYAIOT BbIABUTA-
eMOMYy OOJIBIIMHCTBOM KOMIIAPATMBUCTOB KPUTEPUIO MAKCUMATbHO BO3MOXKHOTO CXOACTBA
MOTUTUYECKON M IPAaBOBOI KYIbTYP HAapOJOB, HACENAIIMX PErrMoH BHyTpeHHAA Asus.
Bonpb1uioit nHTEpec Kak J1a MUPOBOIA, TaK U J/I1 OT€4eCTBEHHON HAayK! BBISbIBAIOT ITPOLIECCHI
TpaHCPOPMALUN ITOMUTUIECKUX Y TIPABOBBIX MHCTUTYTOB B TOCYIapCTBAaX JAHHOTO PETVIOHA.

Marepuanos, MOCBAIIEHHBIX U3YYE€HNIO U ONMCAHMIO NPOIECCOB CTAHOBJIEHNUA TOCyAap-
CTBEHHOCTH Y MOHTO/IBCKIX HAaPOAOB, JOCTATOYHO, HO PabOThI, M3ydaloline IPeAMEeTHO Io-
CyHapCTBEeHHYIO Cy>k0y MaHI3saHa u BuyTpenHelt MoHrommm 1 ee mpaBoBoe 3aKpeIUieHne,
cerofHs OTCYTCTBYIOT. OTJE/NbHYI0 KaTerOpMI0 MCTOYHMKOB COCTAB/IAIOT BOCIOMMHAHUA
YYaCTHUKOB TeX COOBITHMIL, B 4MC/ie KOTOPBIX Ipexkze Bcero — Canan 3axunug'. B CCCP Ha-
YUHBIN 3a/ie7 ObIT IIPECTaBIIeH PASOM U3JaHMIT’, KOHTEKCTHO 3aTParMBaIoOINX MOHTONbCKIE
co6pitua. He ormmuarorcs pasHooOpasyueM M IMyOMHOI M3ydeHNS COBpEMEHHble Hay4yHbIe
n3bIcKaHuA Havyana XXI B.

B uepesie coBpeMeHHbIX KUTAMCKUX Y4eHBbIX criefyeT BbigenuTb Cyn ILlynbe, KOTOpbI B
CBOMX pabOTax’, MCIOMb3ysl 3HAYUTENIbHBI 06beM apXMBHOTO MaTepyana, CTaTUCTUIeCKNX
TAHHBIX, IPUBOJSA CBEJEHMA, COJEp Kallecs B MOHTOIbCKOM M KUTalcKol npecce 1930-1940-
X IT., TOfIpPOOHO PacKphbIBaeT BONPOCHI ITPpaBa 1 IPABOBOTO PETyIMpPOBAHNA OTAEIbHBIX IPYIIIT
001eCTBEHHBIX OTHOIICHNUII B MaHI3sHe.

3amajjHast IMTEpaTypa 9TOro MepPro/a BEIXOANT IO/ IPUQOM BeAYIINX MUPOBBIX yueh-
HbIX HeHTpoB: Oxcdopaa, Kembpumxa, TOKMIICKMX YHUBEPCUTETOB, KyAa HEKOTOPOE Bpe-
Ms HasaJ, yCTPEMMJICA IIOTOK 3MUTPaHTOB M3 BHyrpenHeit MoHrommu. B csoux Tpygmax
aBTOPBI* He M3YYal0T MMEHHO MBHII3AH — B OOJIBIINHCTBE KHUT OH YIIOMMHAETCS TIPY OIM-
canum cobbituit Ha Ceepe Kuras nin Bo BHyTpenHert MoHromu Ha ¢poHe AMOHCKON OKKY-
nanuy. Cpeny TPy[OB MOHIO/IBCKMX aBTOPOB ITOZOOHOTO pofia pPaboThl TaK)XKe BCTPEYaloTCs
KpailHe PefKo, OFHAKO CIefyeT BhienTh 0O0beMuslil Tpys JI. 3opurra «[1a Ban»®, mepens-
maHHb B 2011 1.

BHe 3aBMCMMOCTH OT BO3POCIIETO 00'beMa HayYHOTO MaTep1asna, KOTOPbI OCBeIaeT Co-
6biTIsE BO BHyTpeHHeit MoHromu B epsoii nonosuHe XX B., KOMIZIEKCHBIX paboT COOCTBEH-
HO 110 MaHI3AHY 0 HACTOAIETO BpeMeHn HeT. IIpeficTaBnenHble TPYAbl MMEIOT MHOI Ipen-
MeT M3y4eHus, GparMeHTapHbI U 3a4aCTYI0 KOHBIOHKTYPHBI, YTO TOBOPUT O HEOOXOAMMOCTHU
U3yYEeHNA STOTO BOIPOCa.

! Sechin Jagchid. The Last Mongol Prince: The Life and Times of Demchugdongrob, 1902-1966. Bellingham,
Washington: Center for East Asian Studies, Western Washington University Publ., 1999 u gp.

* Boeocnosckuii B.A., Mockanes A.A. Hanimonanpusiit Borpoc B Kurae (1911-1949). M.: Hayka, 1984; Ho-
Beras ucropus Kuras. 1928-1949 / nop pen. M.V Cnapgxosckoro. M.: Hayka, 1984 u np.

3 Cyn LJynwve. XapakTepucTiKa MpaBoBOIl CHCTEMBbI IIceBopexxnma B Manssue // Hayunsiit xxypran (co-
ILya/ibHble HayKu) dakyabreTa MOMUTUKM U TIpaBa Ilemarorndeckoro yHusepcurera baoroy. 2010. Ne 23 (5).
(CRMBE, WEEBEAOLENIR A, PALET SRR, GIEER, BUa SRR WEEH, &
3k, 20105£05HH23 (5)); Cyn Lynwe. XapakTepucTuKa paBOBOrO PEryIMpOBaHys 9KOHOMUIECKUX PECYPCOB
Monussna. Xyx-Xoro: VsgarenscrBo Yunsepcutera Bayrpenneit Monrommu, 2011. ((HEE5E BN BT 4
HRERAIE , AAR ], (F3 - ARG, NS RS220114F), u ap.

* Beasley W. G. Japanese imperialism 1894-1945. Oxford: Oxford University Press, 1987; Moise E.E. Modern Chi-
na: A History. London and New York: Longman, 1986 u ap.

* 3opuem Iopacutin. 1o Ban. Ymaan6ataap: Anmon. 2009.
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VIHCTUTYT TPaXXHAHCKONM CIYy>KObI BCErfa 3aHMMAIO KIYeBOe MeCTO B obecIiedeHNn
dyHKIMOHMpPOBaHMA rocygapcTBa. CHUIaMu rOCYAapCTBEHHBIX CIYXKAIMX Peann3yeTcs ro-
CYHapCTBeHHasl MOIUTUKA ¥ BOIUIOIMJAETCSI B XXM3HD TOCYHAPCTBEHHAs BO/sL. VIMEHHO 3TOT
(axTop, HAPSILY C HEKOTOPBIMU APYTUMM, 3aCTABIII SITIOHCKVE OKKYIIAI[MOHHBIE CUIIBI yIie-
JINTH Cepbe3HOe BHMUMaHME (HOPMUPOBAHNIO TOCYAAPCTBEHHON CUCTEMBI CO3/IaBaeMBbIX MM
rOCY/IapCTBOIOAOOHBIX 00pa3oBaHmil, ITOZOOPY M PAcCTaHOBKe KafpoB. B cBssy ¢ TeM, 4TO
B HacToOslllee BpeMsl IPOMCXONAT aKTUBHbIE IPe0OpPasOBaHMs CHCTEMBI TOCYAAPCTBEHHOTO
yIpaB/eHus, kak B Poccun, Tak u 3a py6esxoM, Bce GOJIbIIYI0 3HAYMMOCTD IpHobpeTaeT us-
yd€eHye MIPOBOTO OIBITa OPTaHU3AL MY ¥ QYHKIIMOHVPOBAHN IPKIAHCKOI CTY>KOBL, B Iep-
BYIO O4epefib, B CTpaHax A3naTcko-Tuxookeanckoro perroxa. C HacTyIIeHneM anox M-
3u SImoHus npucTynmaa K pepopMIUpOBaHNIO MHOTTX Cep 00I[eCTBEHHOI )XIU3HI, BK/TIOYast
FOCYAApCTBEHHOE YIIPaBJIeHNe, Vi IIpeyCIea B 3ToM. HaKOIUIEHHBIIT ONBIT OHA IIpeJIIonarana
IIepeHeCTy Ha OKKYIVMPOBAaHHBIE TePPUTOPIM, OFHAKO IIOpaXKeHNe BO Bropoit MupoBoit Bo-
JiHe He TI03BO/IMJIO 9TUM IUIAHaM OCYIeCTBUTHCS JO KOHIIA.

B cBsI3M ¢ 9TUM HCCTIEIOBaHE IIPABOBOTO MHCTUTYTA FOCYAAPCTBEHHOI CITY>KOBI HA OKKY-
mpoBaHHbIX Tepputopusix CeBepo-Bocrounoro Kurast 06yc/IoB/IeHO KaK ero 3HaYMMOCTBIO
B crcreMe (pyHKIMOHMPOBAHNUS COBPEMEHHOTO IOCYAApCTBa 1 OOLIECTBa, TaK 1 0COGEHHO-
CTSIMU TIOAXOfa AVHAMIYHO PasBMBAIOLIErOcs IIpaBa rocyaapcTs [lanpHero Bocroka, ¢ Ko-
TopbIMI Y Poccnn TpasyuinoHHo 6bitn obliye cTparerndeckie SKOHOMIUYECKIe, BOCHHBIE 1
LpyTyie MHTePeChL.

B nione 1936 r. BoeHHOe MpaBUTEIbCTBO NMPOBO3INALIAET HE3aBUCUMOCTbL BHyTpeHHeit
Mouromn ot Kuras, a B 1937 r. mpeo6pasyercss B ABTOHOMHOE IIPaBUTENIbCTBO MoHI3A-
Ha. HaumnaeTcsa mporecc GpopMUpoBaHNUA TOCYZapCTBEHHOIO allllapara M OpPraHOB TOCY-
[apCTBEHHOI BJIACTH, KOTOPBIl BK/IIOYAT B Ce0st BBICIIMIT COCTAB JIMI], OCYIIECTB/ISIOLINX
IIPOL[ecC FOCYAAPCTBEHHOTO YIIPAB/ICHs], U PSIIOBOI COCTAB IPAXKAAHCKIUX CIY>KALINX, 00e-
CIIeYMBAKOIIUX 9TOT Ipoliecc. OCHOBHBIM HOPMATMBHBIM IIPaBOBBIM aKTOM ObUI BpemeHHBII!
OpraHudeckuit 3akoH®. /IMEHHO OH OIpefieIIsA/ CUCTEMY OPTaHOB TOCY/IapCTBEHHOI BIACTIA,
IIOJTHOMOYMA Y IIOPAROK GOPMMPOBAHS BBICIIVX OPIaHOB FOCYAAPCTBEHHOI BIIACTH.

[naBoit rocygapcTsa 6bit mpesupieHT. B coorBercTBum ¢ BpemenusiM OpraHndecKiM 3aKo-
HoM: «IIpesupgent ot umenu O6beayHEHHOTO MOHTO/IBCKOTO TOCYAAPCTBA ... KOHIIEHTPIPOBAII
B CBOVX PYKaxX BCIO IIOJTHOTY TOCYAAPCTBEHHOI BIAacTI». [Ipe3uieHT 1361pascs Ha Cbesfie BbIC-
1ert apuctokparyu. Ilofo6HbIe Cbe3abl IPOXOAMIIN PEry/IIPHO, HO IIPe3NIeHTOB OHU U30upa-
T IBXK/BL: B OKTs10pe 1937 1.7 u B aBrycTe 1938 T. C MapTa 1o aBryct 1938 I. B CBSI3U €O CMEPTHIO
MIPeAbIIyIIero IaBbl TOCYAAPCTBA MOCT Pe3UIeHTa OCTaBaICA BAKAHTHBIM.

B 1938 r. BBOEMTCA HOCT BUIe-IIPE3UJICHTA, @ B CJICAYIOLIEM TOLY, C OObelHEHeM Tpex
tepputopuii (cobctBenHo MaH1A3Ha, I0xHOr0 Yaxapa u CesepHoii lllanbcn) npegycmarpu-
Ba/Iach JO/DKHOCTD He OffHOTO, a yXKe IBYX BHUIIe-IPe3U/IeHTOB, KOTOPbIe ObUIN MPU3BAHBI UC-
HOJTHATD 0053aHHOCTM I7IaBbI TOCY/JAPCTBA B C/TyYae HeBO3MOXXHOCTY X BBIIOJTHEHN TIPe3N-

¢ Caiixan, Yncunxaii, Cyobanue. Vicropus Buytpenneit Mouronuu nepuopa Kurasickoit Pecrry6mmxn. Xyx-
Xoro: Visn-Bo Yunsepcutera Buyrpenneit Monromuu, 2007. C. 151 (F¢fii, £, 7MEEE RS, REINZE L5,
SRR, 20074 151T0).
7 Japanese Halt Advance on the Yangtze // The Singapore Free Press and Mercantile Advertiser. August 2.
1938. P. 2.
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fertoM. HecMoTps Ha TO, YTO HO/DKHOCTD BUIe-IIpe3NeHTa OblIa CKopee liepeMOHMaNIbHOIL,
TeM He MeHee ee 3aHUMaIN TMONMNTIYecKIe «TsoKesmoBechl»: H011 ITMHIUH, pacCTpensaHHBIN B
1945 . 10 IPUTOBOPY YPE3BBIYAITHOTO CyfIa ITOCIe TopaskeHn AnoHes® v Ca [yHH, ymepumit
B OTCTaBKY He3afo/ro fo cBoeit cMeptu B 1941 r.” II0CcKO/IbKY OHM BO3I/IAB/ISUIN IIOTyaBTO-
HomHuble pexxuMbl Yanauu (FOyxuaoro Yaxapa) u LI3up63s (Cesepnoit [laubcn)'’, HasHadeHNe
UX Ha BBICOKMII IIOCT OBIIO CBOErO pofia KOMIIEHCAIMell 3a yTpaueHHbIil IpU 06'beNHEeHNN
craryc. lenepan JIn Hloycunp, cmenuBumii B ssHBape 1941 1. Ca Iyna u craBmmii B MIOHe
1941 r. BTOpBIM 4e/IOBeKOM B MaHI3sHe, 00/1aja/l OrPOMHBIM aBTOPUTETOM CPefyl BOCHHBIX,
U €r0 MOBTOPHOE M30paHIe Ha IOCT BUIe-pesyeHTa ObIIO IPOAUKTOBAHO IOIUTIIECKO
HeOOXOIMMOCTBIO.

[TpaBuTenbcTBeHHDbIE QYHKIUY BBIIONHAT [ocynapcTBeHHbI AnMuHucTpatuBHblil Co-
BeT'!, KOTOPBII BO3ITIABILAN NpefcenaTenb CoBeTa, Yell CTaTyC COOTBETCTBOBAI CTATYCY IIpe-
Mbep-MyHKCTpa. B 1944 1. B cTtpykrypy locymapcTsennoro ApmuuucrparuBHoro Cosera
ObUIN BHECEHDI M3MEHEHMST: IPENYCMATPUBA/IVCh TO/DKHOCTI PYKOBOJWTEIEl HAIIPAB/IeHIIT
TOCYJapCTBEHHONM NOMUTHUKM B CTaTycCe 3aMeCTUTENeN IpefcefjaTeNsd: PyKOBOJUTENb BHY-
TPEHHell IOUTUKY TOCYIapCTBa, PYKOBOAUTENb 9KOHOMIUYECKOI TTOTUTHUKY, PYKOBOJIUTEND
BOCHHOII TIOJINTHUKMU ¥ PYKOBOAUTEND CyfieOHOII (ITpaBOOXpaHNUTeNbHOI) momuTuku. [Ipy aTom
Ka>KZIBIIT 113 PYKOBOAMTENIEN y>Ke BO3IIABIIAI MPOPUIbHYIO CTPYKTYPY Ha YPOBHE OJHOTO U3
MIPaBUTENbCTBEHHBIX YYpeXTeHNA. [IOKHOCTh 3aMeCTUTeNA PyKOBOAAUTENA COOTBETCTBYIO-
I[ero HAIPaBJIeHNs JO/DKHA OblIA MOAYEPKHYTh €r0 3HAYMMOCTD U BOKHOCTH B 001IIel 1m0-
TUTHUKE TOCY/IapCTBa.

3a KOHKpeTHbIE IIaTy 110 peay3aliy FoCyJapCTBEHHOI IOMUTUKY OTBEYalI MUHUCTEP-
cTBa (32 BCIO MOCTIEAYIOLIYI0 NCTOPUI0 M3HI3sHA OBIIO CO3[JaHO 9 MUHUCTEPCTB), I/IABHbIE
ynpasienus (2), yupasneHns (2), KOMUTeTs! (4) U 2 CTPYKTYphl ¢ IpaBaMi YIpPaB/IeHMIL:
Apvunucrpanus (YiopasreHue fenonpousBoncTsa) u Kannenapus (YnpasieHue nemamn).
Bricmen cyne61-10171 VHCTAHLVEN 110 BCEM KaTerOpUAM Jel ObLI BepxoBHbIIi cygI. CospgaBanach
BepxoBHas mpokypaTypa, KOTOPYI0 BO3ITIaB/IA/ BepXOBHbI IPOKYPOpP.

Pemenne o HasHaueHMN Ha BbBICIINE TOCYAAPCTBEHHbIE TOMKHOCTY, BKII0Yas TOCTHI MU-
HUCTPOB ¥ PYKOBOAMTENIEN KOMUTETOB U YIIPABIE€HNIL, IPUHUMAIOCh C yYacTUEM ATOHCKUX
KOHCY/IbTaHTOB'" . SIOHCKasA CTOPOHA Ha IPOTSKEHNUM BCEro Meprojia TOCIIOACTBA CTapaach
BCSAYECKM YKpenuTb cBoy nmosmiyy. Ha Mecrax curyanusa 6puta aHajmormyHoit. Hampumep,
B aiiMake basu-Tan (oxBaTbhIBa/l TeppUTOpPUY, IIPUIETAONIe K COBPEMEHHBIM TOPOLCKIM
okpyram Xyx-Xoro, baoroy u qactimano Ynau-I1lab) 4ncieHHOCTb afMYHICTPATUBHO-YIIPaB-
JIEHYeCKOTo almapaTa cocTab/siia 507 YeloBeK, M3 KOTOPBIX BBIXOAL[AMY U3 SImoHMM ObUin
213, v muib 55 YMHOBHMKOB — 3THMYECKNE MOHTOMbL. B CBA3M ¢ 9TUM, II0 METKOMY 3aMeya-

8 Acaxu Cum6yH. 21 pexabps 1945t ( (FHH#R) 19455212 H21H).

® Cyit FOuyn. JlonoTHeHHbIIT cTIoBapb BbIatomuxcs geareneit Kuraiickoit Pecrry6mxn. Mnnssawkyan: Ha-
PORHBLIT M3aTeNnbCKMit oM Xo69s1, 2007. C. 276. (FrAH T 4. A% RE A AR SEETHR. JTdb AR
Hihk . 2007, 55276717 ).

10 HWcropnueckne ganHble npoBuHuyy lanben. Beimyck 56. Tarroans: Hapognoe nsp-so Ilanbcy, 1988.
C. 47. (LIPS HURE56 - ORI+ LIPG A BGHIARE » 19884 > Z547T7).

! Inner Mongolians set up new regime; break from Nanking // Chicago Daily Tribune. October 20. 1937. P. 9.

12 Tun Caouxcs. Tak HaspIBaeMBIIl «OTell-OCHOBATe/Ib» M9HIB3sIHA — IICEBAOPEXUM MOoHI3sAHA 1 I/IaBa

KOpITyca ATNOHCKUX coBeTHUKOB Kanua Axupairyru // JKypHan conmanbHbIX uccnefosanmii. Hayuno-uccneno-
BaTeIbCKMIT LIEHTP IYMaHUTAPHBIX ¥ COIMANbHBIX HayK AKafeMun 061ecTBeHHbIX HayK Tait6ait. 2011. Mapr.

C. 148 (THEGE, Fraf SEaBFE 2 SO —(BEEBHE O AR S =E R, (LG RIERIE. TRit5Ekt
NSTHEERIEATE L GAEH20114E5530), 5514810).
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HIIO CBUJieTeILs TeX cobbIThit CalpHa 3ax4nmyia, pedb 0 CaMOCTOATEIbHOCTH BOCIPYHIMAIACh
He 6o71ee, ueM upouns’’. C cozfaHmeM efUHOr0O TOCYAAPCTBA POJIb COBETHIKOB BO3PACTAET —
OTHBIHE OHM 3aHMMAIOT OQUI[UATbHbIE TOCYAPCTBEHHbIE MOCTBI, M UX YUCIO IOCTOSHHO
YBeMYIMBAETCA, YTO, B CBOIO O4epellb, CTABMIO MIHIBSAH B ellje 60/bIIYI0 3aBUCUMOCTD OT
ATIOHCKOV CTOPOHBI 11, B UTOTE, 0OPEKIIO Ha TIOPaskKeHNe U THOeNb.

Kanpmparypa Ha BBICOKYIO JODKHOCTD B TOM UM MHOM B€JOMCTBE pacCMaTpuBanach Ha
3aCelJaHMI COOTBETCTBYIOIETO MMHMCTEPCTBA MM KOMMUTETA, IIOCIE 9€TO PYKOBOAUTEND B
MeTULIMM XOAATalICTBOBA/I O PACCMOTPEHMM KaHAMIATYPhI Ha 3acefaHuM locymapcTBeHHOTO
Apmunucrparusaoro Coseta. IIpu ee ofo6peHnn KaHAUAATYpa yTBEpPXK/aaach Ipe3uieH-
TOM, ¥ YMHOBHUK IPUCTYIIAN K CBOUM 0OI3aHHOCTSIM.

HecmoTps Ha TO, 4TO AIOHLIBI CTPEMUINCD CO3TAaTh YHUBEPCA/IbHYIO CCTEMY YIIPAB/ICHMS,
MVHVMAJIbHO 3aBUCUMYIO OT CYOBEKTUBHBIX (aKTOPOB, OHU CTAPAJINCh UCIIO/Ib30BAaTh POLIOBbIE
u (eopanbHBIC OTHOIICHNS B CBOUX MHTepecaX. KOHbIOHKTYPHBIIL TOAXOF, K BOIIPOCY 3aMellje-
HISA BBICIINX TOCYAAPCTBEHHBIX JO/DKHOCTEN MOYKHO ITPOM/UIIOCTPUPOBATh Ha IIPUMepe UCTION-
HeHus1 3akoHa «O cyne6HoIt cucteme» Kurarickoit Pecrry6nuku. OH MOTHOCTBIO ObUT 3aMMCTBO-
BaH MBHII3SHOM I B Ja/IbHEIIIIeM UCIIOIb30BAJICS KaK OCHOBHOI B 9TONI cepe 06I1eCTBEeHHbIX
oTtHomeHuit. Cratba 38 3akoHa rmacuna: «IIpencenmarens BepxoBHoro cypa mnn BepxoBHbIN
IIPOKYPOP JO/DKEH MMETh CIeRyolye KBaIu(uKalOHHbIe XapaKTePUCTIKIL:

1) Cynps BepxoBHOro cyfa Wi IpoKypop BO/DKeH HaXOAUTHCA B COOTBETCTBYIOLIEM CTa-
TyCe He MeHee 5 JIET; UIu

2) Cyabsa BepxoBHOro cyfa mwim MpoKypop HO/DKEH COOTBETCTBOBATH 2 KIaccy [m3 4-x]
Ha3HAaYeHNs Ha TPaKIaHCKMe ODKHOCTU M MMETb CTaX He MeHee 2 JIeT [T.e ObITh 4ICHOM
IPOBMHIINATIBHOTO IIPABUTENIBCTBA, COCTOSATD B HO/DKHOCTY 3aMECTUTENA MUHMUCTPA M T.K.]
VY COCTOATD Ha a]MUHUCTPATUBHOM JOMKHOCTY He MEHee 5 JIeT; UIn

3) Cynbs BepxoBHOTO cyAa MM IPOKYpOp AO/KEH UMETh CTaXK pabOThI B 3aKOHOJATEb-
HOM OpraHe He MeHee 5 JIeT».

[TonoxxeHus cT. 39 BBOAUIN OTPAaHNYEHNA HA 3aHUMAEMYIO IO/DKHOCTD: «Cybs MM Impo-
KypOp He MOTYT OCYIeCTB/IATh HMKAKYI0 MHYIO OIIaYMBaeMYI0 MV HeoITauuBaeMyo [00-
IIeCTBEHHYIO] /IeATeIbHOCTD, 32 MCK/TIOUEHVEM TIPElyCMOTPEHHOI [paspelIeHHOl | 3aKOHOM».

B mononHeHne k sToMy 3akoHy yXe B MaHI3AHe 6611 MpuHAT 3akoH Ne 30 «O 3amerre-
Huu fo/mkHoCcTH [Ipencenarens BepxosHoro cyma nnm IenepanbHOro mpoKypopa», B KOTOpOM
IIpeyCMaTpUBanoch, uto «IIpencenarens BepxoBHoro cyma nay BepXoBHBII IPOKYpPOP MO-
TyT COBMEIATh CBOIO AO/DKHOCTD C IPYTOil FOCYAAPCTBEHHOI VTN OOIIeCTBEHHOI JOIKHO-
CTBIO IIPYM COOTBETCTBUM TpeboBaHMsIM CT. 38 3akoHa «O cymeOHOI cucTeMe»». ITa OTOBOPKa
He ObL/Ia CTTy4aiHOI.

3aKOH OB/ CYIeCTBEHHO CKOPpeKTHpoBaH [Is BaHoM a1 Toro, 4to6 ero popcTBeHHMK
(msamst mo marepuHCKolt nuunn) BysiHpasait mor 6biTh HasHadeH [Ipencenarenem BepxoBHOro
cypa. ITosguee Is Ban rosopui, 4to mocie cosmanusa BepxoBHoro cypa n BepxoBHbIil IIpo-
KypaTypbl OH, C HAaCTaBJIEHNS I7IaBbl SAAMOHCKOTO KOpIyca COBeTHMKOB KaHam AKupanyru,
BOCIIOTIb30BAJICS 3TOI BO3MOXKHOCTDIO 1, CKOPPEKTMPOBAB 3aKOH, 00ecIedn Ha3HaueHIe Ha
IIOCT MTPOBEPEHHOTO YeNOBeKa, XOTA CaM, OYeBUIHO, He OBUI CTOPOHHUKOM ITOTOOHBIX Mep.
OnHaKo Heb3s CKa3aTh, YTO IOFOOHbIE CTyJal HOCHIM MAacCOBBIN XapaKTep — SAIIOHCKOe BO-
eHHOe KOMAH/[OBaHNe I OKKYIIAI[OHHBIE CI/IBI [IPEKPACHO MOHVMAIM BaXKHO 4€TKO pabora-

Y 3axuud Caysn. Mou BocriomyHauus o [Is Bane u Buytpenneit Monronmu. V3a-Bo KUTaiiCKoOi NCTOPUI
vt nTeparyper, 2005. C. 299-300 (RLEFHER:  (FRATAIERIE LAY AYNEEE ) |, ESC S HiRR L, 2005
FFERR: 299-300).
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FOLIIENT CHCTEMBI U B Ja/TbHEIIIEM CTAPATNCh UCKIIOYATh TOLOOHOE, 0COOEHHO B OTHOLIEHNUN
HIDKECTOAIINX JOKHOCTEN 1 YMHOB.

[ToMMMO BBICIIVX TOCYAAPCTBEHHBIX M aMUHMCTPATUBHBIX TO/DKHOCTEI CHCTeMa Opra-
HOB IOCYZApCTBEHHO BIaCTH MIpeAIoNarasa ¥ pALOBOI COCTAB TOCYAAPCTBEHHDIX TPasK/IaH-
CKMX CITy>Kalux. [Iyis 9Toli KaTeropum CIy Xallux Ipolefiypa OblIa YIpoljeHa — UX KaHJu-
JaTypa paccMaTpuBaiach B paMKaX BeJIOMCTBa €ro pyKoBoacTBoM. K oT60opy 1 HasHaueHUIO
MIOAXOA VI BeCbMa TIIATENbHO, & CTATyC IPaKAAHCKOTO CITy)Kalllero HallleJl CBOe 3aKpere-
HII€ B COOTBETCTBYIOIIMX HOPMAaTMBHBIX JOKYMEHTAaX — 3aKOHAX, JUPEKTUBAX, JleKpeTax, MH-
CTpyKUuMsX u T.3.'* PasHoOOpasHbIe [JOKYMEHTHI HOPMATUBHOIO XapaKTepa MOXKHO YCIIOBHO
pasennuTbh Ha HeCKOIBKO IPYIIL

ITepByto TPyIITy COCTaB/IANM 3aKOHBI, PETYIMPYIOlINe IIPaBOBOE MONOXKEeHNE OT/ebHBIX
KaTeropmil TpaXKHaH, OCYIIECTB/IAIIINX TOCYAAPCTBEHHYI0 BOEHHYIO WM TI'PaXXJAaHCKYIO
cny>x6y. IIpexae Bcero, peub 1ta 06 opraHusanyy CyneOHON U IIPaBOOXPAHUTENIBHON CU-
cTeM. 3aKOHOJIATE/IbHBII MACCKB BKIIOYA/T 33 aKTa, 13 KOTOPBIX 9 3aKOHOB ObLIN paspaboTa-
HBI U IPYHATHI IIOCIIe OTAeneHnA oT Kuras:

1. BpeMeHHDIIT 3aKOH O IIPOKypaType.

. BpeMeHHbIIT 3aKOH 06 OpraHM3aIM AeATeTbHOCTU MIPOKYPaTyPBL

. O IoACyRHOCTY CyeOHBIX OPTaHOB ¥ OJIBELOMCTBEHHOCTI OPTaHOB IIPOKYPATYPBbL.
. O popMupoBaHNY MeCTHBIX (TeppUTOPUAIbHBIX) U BBICIINX CYAeOHBIX OPraHOB.

. O popMupoBaHNU MeCTHBIX (TeppUTOPUAIBHBIX) U BBICIINX OPTaHOB IPOKYPATYPBL
. O craryce cyneii.

. O mopszaxe hpopMupoBaHMs LITATA CYAEOHDBIX 1 IIPOKYPOPCKIX OPTaHOB.

8. O nopsAake Ha3HaYeHNA Cyfieil BepxoBHOTro cyjja M BBICIINX JIOJDKHOCTHBIX JIMI] TIPO-
KypaTypBhl.

9. O Kannenapun BepxosHoro cypa.

XapakTepHOil 0COOEHHOCTBIO ITUX AKTOB OBUIO SIBHOE CMEIIEHIe IIPOKYPOPCKUX U Cy-
me6ubIx ¢yukiuit. [Tpu aToM ocraBimecs 24 aKTa, B TOM 4uC/Ie 3aKOH O CyfeOHOI cucTeMe,
OBIIN 3aMMCTBOBAHbI M3 KUTAIICKOTO 3aKOHOJIATeNbCTRA.

Bropasa rpynma akToB Kacajaachb BOIPOCOB HeCEHM:A TOCYHApPCTBEHHON IpaKIaHCKON
cmy>x6bL. C 1939 mo 1943 rr. nprHMUMaeTcs 68 BaKHBIX JOKYMEHTOB, Cpelyi KOTOPBIX MOXKHO
BBIJISTINTD CIIEyIOIIe:

1. JupextnBa «O 5KaTOBaHUM U MEPAPXMI YUNHOB TPAKAAHCKIX CTY KALINX».

2. Jlexper «O rocymapCTBeHHBIX TapaHTHUSIX, CTaTyce M JO/DKHOCTHBIX OOS3aHHOCTAX
TPXKJAHCKUX CTY>KaIIX».

3. «[IpaBua BBIITaThI Ha/I0ABOK K SKA/IOBAHUIO IPAXKAHCKUX CTY>KaIIMX».

5. «BpemeHHble ITpaBuIa BBILIATH IOCOOMIT ¥ HafOABOK LA ML, pabOTAIOLUX B OTAA-
JIEHHOV MECTHOCTW».

6. «IIpaBuia o MpefoCTaBIEHNN €KETOHOTO OTITYCKA I BBIXOZHBIX B CBSA3M C TPAYPOM».

7. «[IpaBnia HeCceHMs IPAXKFAHCKOI CITY>KOBI».

NN U LN

" Cyn Ilynve. XapaKTepucTHKa IIPAaBOBON CHCTEMBI NICeBIOpeXMMa B MaH1zaHe // Haydnbit )ypHam

(counanbHble HayKy) daxynIbTeTa IOMUTUKY U TTpaBa [lefarorndeckoro yHusepcuteta baoroy. 2010. Ne 23 (5)
(CRMAE, DYSEERBANILARIRE A, PRI GRS, isasbe, BUa SiAR b, NEEH, &
3k, 20104£055H23 (5)).
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8. Iupextusa «O HaNOKeHUM AUCUMUIIIVHAPHBIX B3bICKAHMI B OTHOLIEHUN I'PasKJAHCKIX
CIy>Kalyx».

9. «ITpaBuia MOOWPEHNA TPAXKTAHCKIX CITY>KAIINX».

10. «ITopsAmOK MaTepuanTbHOTO MOOIIPEHNSA JIIA JIULL, U3YYaIOUIX ATIOHCKUI A3BIK».

11. «[TpaBuia cHabXKeHMsT YHUPOPMOIL 1 OOMYHAUPOBAHIEM» U [ip.

Tpetbio Tpynmy cocraBnsamm 19 akTos, NpuHATbIE B 1939-1943 IT. M perynupynolue Bo-
IIPOCHI, CBSI3AaHHBIE CO 3HAKaMIU OT/INYVs, YHI(OPMOIL 11 APYTMMY BHEUIHUMM aTprOyTaMu
rOCYZIapCTBEHHOTO CnyxKarero. Hanbosee 3HaKOBbIMM OBUII:

1. ITpukas «O 3HaKaX OTINYMA TPAKITAHCKUX CyXalux [IpaButenpcTsa MaHII3AHA».

. Ionoxenne «O Kokappax, LiepeMOoHNasIe TPAKAAHCKIX CTY KALTIX».

. Tlocranosnenne «O 3HaKaxX OT/INYNSI COTPYAHUKOB IIOYTOBO-TeIErPaHOI CITY>KOBI».
. «IIpaBua, onpegenatomue yHIGOPMY /LA COTPYSHNKOB IOIUIIVIN».

. «ITopsnok HoleHy:A YHM(OPMBI COTPYAHMKAMU ITOTNLIVIN.

. «ITopspok HomennsA YHIGOPMBI COTPYLHUKAMU TIOPEM».

7. «[Topanok HomeHnA yHUDOPMBI COTPYAHMKAMI MHCIIEKTOPCKMX 1 KOHTPO/ILHBIX TOCY-
JApCTBEHHDIX YIPEXKIECHUI».

8. ITpukas «O ¢opme OfexX/bI /151 COTPYFHNKOB IIPOKYPATYPBI U afBOKATOBY.

9. «ITopsAmoK HarpaXAeHN OTIMYUTeIbHBIMY 3HAKaMI (Mefja/LAMM) 3a IOABUTY COTPYA-
HJKOB TIO/IVLIVV.

10. ITpukas «O cucreme Mep NMOOMIPEHN IPAKIAHCKUX CTY>KAIUX» U AP.

B ueTBepryio rpynmy Bxopuayu 17 HOpMaTMBHBIX IPABOBBIX aKTOB, PETYINPYIOLUX BO-
IIPOCHI TOKYMEHTOOOOPOTA, CTATUCTUKIA I OIIPOCOB 110 Pas/IMIHbIM HAMIPABICHISIM:

1. «IIpaBwa BefeHNA 0dULIMATBHON IePEICKIL».

2. «ITpaBua mepechIKy OUIaTbHBIX JOKYMEHTOBY.

3. «IIpaBuma UCNONIb30BAHNA TOCYAPCTBEHHOI IIeYaTy TPaBUTENIbCTBEHHBIMU YIPEXK/ie-
HUAMU».

4. «ITopsifox BBINYCKa O(UIMATIBHOTO MPABUTETbCTBEHHOTO U3JAHUS U MyOIMKALUN
o¢uIMaIbHBIX OI0IeTeHel» ¥ IIPYUHATHII Ha er0 0cHOBe «I1opsmok mybnukanuy opuias-
HBIX IIPaBUTEIbCTBEHHBIX N3faunii» B Yananu, [Isunn6ae, Yaxape u Basu-Tare.

5. ITpukas «O ¢popMupoBaHNM UCTOUYHNKOB I PECYPCOB /LI IPOBEAEHNs UCCIEOBAHNUI».

6. ITpukas «O cocTaBeHNN CTAaTUCTUYECKMX JAHHBIX U IPYMEHEHUN UX Ha MECTaxX».

AN U W N

7. Ilpukas «O cTaTUCTUYECKMX JAHHBIX ¥ MCIONb30BAHUN UX B IPOMBIIUIEHHOCTN 1 Ha
IIPOU3BOJICTBEY.

8. «/HCTpyKUMs 0 BeleHNY 0(ULINATBHOTO JOKYMEHTO060pOTa» I Ap.

Takum 06pa3oM, MOXKHO Ce/IaTh BBIBOJ, O TOM, YTO €AMHOTO HOPMATMBHOTO IIPAaBOBOTO
aKTa, pery/Mpyollero TaHHYy chepy oOleCTBeHHBIX OTHOLIECHNI, He CYIecTBOBaI0. MHO-
TOYMC/IEHHBIE ITPaBU/IA, MHCTPYKIUN, JEKPETHI U JUPEKTUBDI 3aIIOHANNM HUIIY JOCTAaTOYHO
IIOJIHO, OHAKO VX O0JIbLIOE KOINYECTBO Y HU3KII yPOBEHb IIOATOTOBKM, CBA3AHHBII )1 C Jie-
¢buIUTOM BpeMeH, 11 ¢ HEFOCTATKOM KBa/IN(UIVPOBAHHbIX CIELNATNCTOB-I0PUCTOB, CO3/a-
BaJIM MAacCy TPYAHOCTEN B XOJie IIPABONPUMEHNTE/IbHO IPAKTUKM, YTO B CBOIO OYepefib BEIO
K 3/I0YIIOTPe6IeHUAM U KOPPYIIIUN.

HasnaveHne Ha TPaXKIAHCKYIO CITY>KOY OCYIIECTBIANOCh HAa 0CHOBe JupekTnser «O sKa-

JIOBAaHMM M ME€papXnM YMHOB T'POKAAHCKUX CIIy>KalllX», KOTOpaA yCTaHaB/NMBasia, 4TO Ha-
3Ha4Y€HME OCYIIECTB/IAIN BbIIIECTOALINE YMHBDI. HTIH TOro, YTOOBI OBITH HA3HAYEHHBIM Ha BbI-
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IIECTOSIIIYIO AO/DKHOCTB, IUI[0 JO/DKHO OBUIO IIPOIITH MY Th CHU3Y BBEPX 110 MEPAPXIIECKOIT
necTHMLe. BpIciine TOMKHOCTHDIE TMIA IeMUINCh Ha 2 KJlacca, HU3IIMe YMHbI — Ha 4 KjIac-
ca®. KimroueBble IOIOYKeHNA [/11 MUHMCTEPCTB U BEJOMCTB COfIep>KaliCh, B IIePBYIO Ouepenb,
BO Bpemennom OpraHuyeckoM 3aKOHE M psfie OTPAC/IEBBIX NOKYMEHTOB, HOPMbI KOTOPBIX
3aMMCTBOBANINCh MMM APYT y Apyra. KoMIeKcHbIl aHanu3 HOPMaTUMBHOTO MaTepuasa I0-
3BOJIACT BBIABUTD CYLIECTBEHHbIE YEPTHI U CIEUVU(UKY peryMpoBaHys 3Toil cepsl ob1e-
CTBEHHBIX OTHOLIEHMIA.

Obmast kKoopayHas ObUIa BO3/IOKeHa Ha MMHNUCTEPCTBO BHYTPEHHNMX [IeT, B PaMKaX OT-
TEeNbHBIX CTPYKTYP 33 HasHaYeHMsA OTBEYa/IV PYKOBOJUTEIN YIPEX/IEHUII, PyKOBOJICTBO afiMU-
HUCTPATUBHO-TEPPUTOPUAIBHBIX eIMHUII (alIMaKOB, TPOBYHIINIL, TOPOOB), KOTOPbIE B PaMKax
MMEIOLIVXCA Y HUX IIOTHOMOYMII OCYIIECTBIANN KaJpOBYIO MOUTHUKY.

Craryc rpa’kJaHCKOTO CITY)Kalllero HaBajl Psji IPUBIIETHI, 1 IIPeXKTe BCETO 3TO CBOMAM-
JIOCh K OXpaHe ¥ 3aluTe JTMYHOCTY CITy>Kallero CO CTOPOHBI 3aKoHa. IIpaBoBoiT 0CHOBON
cnyxun Jlexper «O TOCyIapCTBEHHBIX apaHTHUX, CTaTyCe U JO/DKHOCTHBIX OOSI3aHHOCTSIX
TPXIAHCKIUX CITY>KAIUX»', B KOTOPOM FOBOPU/IOCE: TOCYAPCTBEHHbII CTY>KAII[Iil He MMeeT
IIpaBa HapyllaTb YCTAaHOB/IE€HHbIE HOPMBI U NpaByU/Ia U OCYIIECTB/IAET CBOYM IIOTHOMOYMA B
COOTBETCTBUY C 3aHMMAEMOI IO/KHOCTBIO.

IpaxkaHCcKue ciry>kaliye MMeIy NpaBo Ha MOy4eHNe >KaJlOBaH)A Ha OCHOBaHUM JIupek-
TuBbl «O >KaJIOBAaHUM M MePapXMU YMHOB I'PAXKJAHCKMX CAYKALINX» M B COOTBETCTBUM CO
CBOMM K/IaCCHBIM YMHOM. MeXaHN3M MaTepuajbHOrO CTUMYIMpoBaHus:A cofepxanu «[IpaBu-
J1a BBIIIATBI Haf0aBOK K YKaTOBAaHMIO IPAXKJAHCKMX CTYXKAIIMX»'/, KOTOpbIe IPeNIIChIBAIN
PEryIsApHYIO BBIIIATY NEHEXHDBIX CYMM BO 2-011 1 13-bIi1 JHM KaXK[0I0 MeCALa.

IToMnMo >kanoBaHMUA, 3aKOHOAATETLCTBOM IIPEAINOIaraalich fpyrue abroTol. JInma, ocy-
LIeCTB/IABIINE HOYHDBIE [IEXKYPCTBA, TOMyYa/IN JOIIOTHUTEIbHbIE BBIXOJHbIE THY; T€, KTO OCY-
I[eCTB/ISUI JOIIONHIUTENbHbIE O0I[eCTBEHHbIE 00 I3aHHOCTH, CHAOXA/INCh IIPOJOBOIbCTBIEM
VIV TIO/Ty9a/Iy MHbIe KOMITeHcarym'®. [I/st COTPYIHMKOB SAMOHCKUX AUIUIOMATUIECKUX CITYXO,
PaBHO KaK M Ui JUIIOMATUYeCKMX IIpeficTaBuTeneil MaHI3sHa, Hecmux cryx6y 3a rpa-
HMIel, TPeyCMaTPMBaIUCh JOIIOJTHUTEIbHbIe HafbaBku'®. B 1jenoM aHamms AeicTBYIOIEro
HOPMaTMBHOTO MaTepyaja TOBOPUT O TOM, YTO IMPENCTAaBUTENN ATIOHCKOI CTOPOHBI MOTb30-
Ba/IICh ropasfo 6ompuvMy O/1aramMy ¥ IPUBWIETVSIMIY, HEXeIN MeCTHble ypokeHIsl. Tak,
«BpemeHHbIe ITpaBIIa BBIIIATHL ITOCO6MIT 1 HaOABOK /L JINI], PAOOTAIINX B OT/A/IEHHOI
MeCTHOCTI»*® OIIpeie/A/IN /I IPayKHAHCKUX CTyXKallMX HYDKe 2 KIacca MeHblllee JeHeXKHOoe

'* 0630p cO6paHMA MOHIONBCKOTO 3aKOHOZATENbCTBA: CO. JOKYMEHTOB YIIPaB/IeHNUS IO Jie/laM aiiMaKoB
Asronomuoro Monrombckoro O6bennnennoro Ipasurenbctsa. T. 1: MOOXKEHVsI OCHOBHBIX 3aKOHOB. YIIpaB-
nenne waykn Maunzsna, 1940. C. 1. GEH LS HIABUN S5 wmE. (EhACHE) B—6(ENR):
SEETTEU %, 1940: 1T0).

¢ O630p cobpaHysA MOHTOBCKOTO 3aKOHOfaTenbCTBa: CO. JOKYMEHTOB YIpaB/IeH!s 110 [ie/laM aliMaKoB
AsToHoMHOro Monronbckoro O6bennnennoro Ipasurenbetsa. T. 1: MOOXKEHNsT OCHOBHBIX 3aKOHOB. YIIpaB-
nenvie Hayku Manugsna, 1940. C. 46. (FEHEAS HIEBUN S S5 . (ZFHECHEE) F—G(ENR)-
SRTTEI 2, 1940: 4617).

' Tam xe. C. 71.

'8 Tam xe. C. 14.

' Tam xe. C. 7.

2 0630p cobpaHsT MOHIONBCKOTO 3aKOHOAATebCTBA: CO. TOKYMEHTOB YIIpaB/IeHVsI 10 fjeflaM aiiMaKOB
ABTOHOMHOTO MOHTO/IbCKOTO O6'I)€HI/IH€HHOI‘O HpaBI/ITeTIbCTBa‘ T. 1: mOM0XKeHUsI OCHOBHBIX 3aKOHOB. praB-
nenne Haykn Mounssina, 1940. C. 12. GEH A G HIABN S5 HmE (BHHASHK) B—G(ENR)
B R ST L A
ST 2,
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KaJIOBaHIeE 110 CPAaBHEHNIO C TAKMMI YK€ CTY>KAIlMMU C ATIOHCKOJ CTOPOHBI. 3aKOHOJATENb-
CTBO He BCErfa 3allMIIajIo IPKAAHCKNUX CIY>KallX — MECTHBIX YPOXKEHIIEB, HE BCErfa I10-
3BOJIS/IO ¥IM PACCYMTBIBATH HA KaueCTBEHHOE MEIMIIMHCKOE 00CIy>KuBaHue 1 06pa3oBaHIe,
KOMIIEHCAIIY MOI/IV BBIIIJIAYMBATbCA C 3a/I€PXKKOI.

B cootBerctBuny ¢ «IIpaBunaMu BBIIIIATBI HafgbaBOK», €CIM Ha HaJbOaBKy MPETECHAYIOT
TpaXKAaHCKUe CIy>XKallliie paBHOrO KJIacca M 4MHA, CHadaja BBIIUIATEe IIO[JIEKUT HanbaBKa
SITTOHCKOMY TPXKJAHCKOMY CiTy>KaleMy. Ec/ii Ha Hafj0aBKy IpeTeHAYIOT TPOKAAHCKIE CITy-
Kaljye PaBHOTO KJIACca M YMHA, CHAYa/Ia BBIIUIATE HOMJIEKUT HafbaBKa IPOKIAHCKOMY CITy-
XaleMy, IpubbiBiIeMy n3 Manbwkoy-To min HampassieMoMy B MaHbDKYpuio?!.

[parkmaHCKUII CTy>Kalnil B COOTBETCTBMM € «[IpaBumamMu o IpeocTaBIeHNN eKeroHOTO
OTITyCKa M BBIXOJHBIX B CBA3M C TPaypOM» MMeJ IIPaBO Ha JBa BUJja OTIYCKA: €XKETOSHDBIN 1
TOIIOTTHUTENbHBI?. EXXerOgHbIN OTIIYCK NMPEROCTAaB/LANCA Ha OOIMX OCHOBAaHMAX JUIS BCeX
rOCYZapCTBEHHBIX CAYXKAIUX 0e3 UCKIoYeHns 1 coctapsn 20 nHeir. Kpome Toro, B ciy4ae
CMepTH POANTEIIS VU MHOTO O/IM3KOTO POACTBEHHNKA, a TAK)KE B CTydae IOTYIeHNUs TPAaBMBI
BO BpeMsI HeCeHMs TPAKAAHCKOI CITY>KObI 1100 POJIOB SKEHBI IUII0 MOIJIO IPeTeHZ0BaTh Ha
TOIOTHUTEIbHBIN OTITYCK.

ITomyuMo 1paB 1 IPUBMJIETMIT PA3IMIHBIMM HOPMATUBHBIMI aKTaMM IIPeJyCMaTpUBasICcsa
BecbMa LIMPOKMUII TlepedeHb 00sA3aHHOCTell. B cooTBeTcTBMY ¢ «[IpaBuiaMu HeceHMs Irpak-
[AHCKOIT CITy’>KObI»* O/DKHOCTHBIE /IUIIA U TPKFAHCKIE CTy)KAI[e MMeN CIeAYIOle OC-
HOBHBIE 00513aHHOCTIL:

1. bbITh BepHBIMU [ENCTBYIOLEMY IIPABUTENBCTBY ¥ OpraHaM rOCYlapCTBEHHONM BJIACTH,
TIIATE/IBHO OXPAHATb ¥ CTPOTO COOIONATh AEMCTBYIOIlee 3aKOHOMATENbCTBO, MCIIOMHATD
IIPUKAa3bl ¥ PACHOPSDKEHNA, @ TAK)Ke CBOU TO/DKHOCTHbIE 0043aHHOCTIL.

2. He neHUTBbCS, TOCTOAHHO paboTaTh HaJl COBEPLIEHCTBOBAHNEM CBOETO XapaKTepa.

3. DBITh BEeXIMBBIM, OOXOAMUTEIbHBIM, OT3bIBUMBBIM, Y€CTHBIM, CIIPABE/IVBBIM, ITOYTH-
Te/IbHBIM, CKPOMHBIM 1 IIPUJIEXKHBIM, ObITh 00PA31IOM [IOBENEHNS /s APYTUX IPaXK/aH.

4. 3amperaetcs IPOSBIATH CBOEBOJIVE U PACITYIIEHHOCTD, OBITH JKaJHBIM 1 JICHUBBIM, He
IOIYCKaTh IPUYMHEHNA YiIlepba CBOel perryTalui.

5. OTHOCUTBCSA K CBOMM JIO/DKHOCTHBIM O0S3aHHOCTAM C YCepiieM, OBITb IPY>KeM0OHBIM 11
TOTOBBIM K B3aIMOJIEMICTBUIO CO CBOVMMU KOJITIETaMI.

6. IIpy McnoHeHUM CBOUX JIOJDKHOCTHBIX 00s13aHHOCTEN PYKOBOJCTBOBATbCS BOJIEN Ha-
pofa, U3ydaTb MHEHIe HacCe/IeHMsl /L1 TOrO, YTOOBI HapPOJHbIE IIPEMIOKEHNs BOIIOIATD B
JKI3HbD.

7. CrnenoBaThb SyXy BpeMeHH, IpMIaraTb yCUIuA K CAMOPa3BUTHIO M COBEPIIEHCTBOBaHNIO
MeTOJ[0B PabOoTBI.

8. 3ampeaeTcsa UCMONb30BaTh TOCYJAPCTBEHHbIE CPEICTBA U PECYPCHI Ha TMYHbIE HYX-
Ibl, TPENATCTBOBATD TOCYAAPCTBEHHOMY IIPOTrpeccy.

9. IToCcTOSIHHO GBITH B TECHOM KOHTAKTe CO CBOVIMI KOJUIETaMI C LIe/IbI0 IPUHATHS 6osiee
3P PEeKTUBHBIX PELIeHIt, He JOIIyCKAaTb CTarHAIUIL.

10. ITpu mcHoTHEHNN TOTKHOCTHBIX 0053aHHOCTE OBITh 6€CKOPBICTHBIM, ITPUJEPXKIBa-
SCh TIPMHIMIIOB MMPA U €AVMHCTBA, He IONMYCKATh PV IPUHATUY PelIeHNI 37T0yHOoTpebIeHs
BJIACTBIO.

11. Crporo cneguThb 3a OXpaHOI FOCYJapCTBEHHON TallHbI.

2 Tam xe. C. 67-69.
22 Tam xe. C. 50-52.
2 Tam xe. C. 47.
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12. He pasrmamiats MOCTOPOHHMM CBEIEHNMI, KACAIOLIMXCS IMIHOM MH(OpMaLny APYTVX /L.

13. TIpn ocyiiecTBIeHNN JO/DKHOCTHBIX 00sS3aHHOCTEN HeMb3sl MPUHUMATD IOJAPKU OT
MOJYMHEHHBIX VN JAPUTDb UX PYKOBOJCTBY.

14. Henb3s MCIIO/MB30BaTh BO3SMOXKHOCTH YACTHBIX JIUII B PaspelleHN CBOUX CITyKeOHBIX
T, IPUCTPACTHO OTHOCUTHCA K CBOMM ITOTYMHEHHBIM.

15. 3anperaeTcsi BOSHaTPaXX/IaTh 3a HaJlIeXkalllee MCIIOMTHeHe JO/KHOCTHBIX 00513aHHO-
CTeif caMoro cebs, UCIOIb30BATb MMYILECTBO JPYTHUX JIUL B KOPBICTHBIX VIV TIMYHBIX Le/IAX.

16. Henb3s Mcnonb3oBaTh CBOe CIy)KeOHOE ITONOXKEHMe [UIA TPOABIDKEHNA TMYHBIX Je/ U
6usHeca.

17. Henb3s1 3aHMMAThCA OM3HECOM M TTOTYYaTh OT HETO IPHODITD.

18. 3amperaeTcs He MCIIOZIHATD BO3/IO>KEHHBIE Ha JIUIIO TOCYAPCTBEHHBIE 00A3aHHOCTH,
CaMOYCTPAHATDHCS OT IPUHATHUA PEIIeHMNIL.

19. TpaxxjaHCcKue Cay>Kaliye 06s3aHbl OTKINKAThCA Ha TI060€e pacopsyKeHe HadanbCTBa
U Jie/1aTh 3TO C BOOJIyLIEB/IEHMEM.

AHanms 3TUX HOPM ITO3BO/AET TOBOPUTD, YTO [0 OTHOLIEHNIO K TOCYIaPCTBEHHOMY CITy-
KaIlleMy HOMUMO Tpe6OBaHMA UCTIOMHATD 3aKOH IPebAB/IAINCD IOBBIIIEHHbIE TPeOOBaHMA
podecCcOHaTbHOTO U MOPAIbHOTO XapaKTepa, B CBASY C YeM 3aHATUE TOCYAAPCTBEHHO
TO/DKHOCTM OBUIO MOYETHBIM 1 OTBETCTBEHHBIM.

v

HopmaMn 3akoHOAaTeIbCTBA IPELyCMaTPUBAINCh MEPbI OTBETCTBEHHOCTH, IPU3BaHHbIE
CTUMY/INPOBATDb IPAXKJAHCKMX CIYKALMX K 6071ee 9 peKTUBHOI 1 pe3ynIbTaTUBHOI paboTe,
He COBEpUIATh AVICUUIIMHAPHBIE MPOCTYNKN. JupekTusa «O Ha/0KeHUN JYCHUIIMHAPHBIX
B3BICKAHMII B OTHOLIEHNY I'PXJAHCKIX CITYXKAIUX» IIpefycMaTpyBaIa psA OCHOBaHWI 11
NIpMBJIeYeHNA YMHOBHMKOB K 5TOMY BUAY IOPUANIECKON OTBETCTBEHHOCTH:

1. Hapy1eHne ZO/DKHOCTHBIX VTN OOIIECTBEHHBIX 003aHHOCTEIL.

2. HebpexxHoe OTHOLIEHME K CBOMM JIO/DKHOCTHBIM 005I3aHHOCTSIM.

3. JIerkoMbIC/IEHHO€ OTHOIIIEHNE K CBOVM JO/DKHOCTHBIM 0053aHHOCTSIM, TIOBJIEKIIIee ITPH-
4YMHeHMe yuepba MHTepecaM CIy)ObI WM COBeplIeHNe IeIICTBIIL, ITOfPhIBAIOIINX JOBEpe K
TPXJAHCKOMY CITy KaIlleMYy.

JupexTuBa npegycMaTpuBaia 3 BUAa JUCHVUIIIMHAPHON OTBETCTBEHHOCTN B COOTBET-
CTBUY C XapaKTePOM U TsDKECTBIO IIPOCTYTIKA:

1. yBo/IbHEHNE C IOJDKHOCTH C JIMIIEHNEM COOTBETCTBYIONETO K/Iacca U YMHa;

2. OTCTpaHeHMe OT JJOMKHOCTH;

3. BBITOBOP, IPEyCMATPUBAIOINI 4 Pa3HOBUHOCTY IIPENOCTEPEKEHMIA.

Mepp! B3bICKaHMIT COYETANNCD C MepaMi nooupenns. CoaTaHCHPOBAHHDII, yMEPEHHBIN 1
CTIpaBeNIMBBIN MEXaHM3M MX MICITONIb30BAHMA IPEATIONaraa HauTyqYlnii YypOBEHb ¥ Ka4eCTBO
BBIIIO/IHEHMSI CITY>KeOHBIX 06s13aHHOCTe. «[TpaBuIa MOOMPEHNIS IPAXKAAHCKIX CTY>KALIMX»*
rmacuan: «I[IpaBuTebCTBO, OpPraHbl TOCYAAPCTBEHHON BIACTY CTPEMATCA K IOJ IePoKKe IPaXk-
HAHCKVX CTyXKallUX B JIeJie CTPOrOro I HEYKOCHUTETILHOTO COOIONeHIsI 3aKOHOB 1 TIPeMII-

** O630p coOpaHNA MOHTONBCKOTO 3aKOHOAaTenbcTBa: CO. JOKyMEHTOB YIIpaB/eH)sA 1O JieflaM aiiMaKoB
AproHomuoro Monronbckoro O6benunennoro IlpaBurenpcta. T. 1: MOMOXEHUs OCHOBHBIX 3aKOHOB.
Yipasnenue nayku Manussaua, 1940. C. 59. G HAG EVABUN S 58 w5 . (A SHE) F—6E
i) SEER T TN 2%, 1940: 59T0).

» Tam xe. C. 62.J1. 9.
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CaHUII OPTaHOB FOCYHAPCTBEHHOI BIACTHU, O€CCTPAIIHOTO CIy>KeH!A 00ILIeCTBY, OTAa4M BCEX
CBOMX (PM3MYECKUX U MOPA/IbHBIX CII IIPY UCIIOJTHEHUY CTy>KeOHBIX 0053aHHOCTEI, B CBA3K
C 4eM JIJIs1 3aKpeI/IeHNs MMEIOLIXCA TOCTVKEHUI TPaXKJaHCKMX CTY>KAIMX YCTaHABINBAOT
COOTBETCTBYIOMIVE MEPBI IIOOIIPEHM .

C y4eToM BO3PACTAOIIETO ANOHCKOTO BIMAHMA U C LIE/IbI0 CO3/JaHNA [ AIOHCKUX CITy-
XKamyx 60mee KOMGOPTHBIX YC/IOBUII OBIIO IPUHATO pellieHye O BBeAeHNM Mep, obeclieurBa-
IOIMX M3y4YeHMe ATMOHCKOTO A3bIKa MOHTONbCKMMU CITy>KalMU. [JOIOMTHUTENBHO 1A CTU-
MY/IMPOBAHNUA U3YYeHUs AINOHCKOTO A3bIKAa M PACIPOCTPAHEHNS €ro B Cpefie IPaKJaHCKUX
cayKamyx 6bU1 ycTaHoBIeH «IIOpsoK MaTepuasbHOrO MOOL[PEHMS IS JIUL, U3YYAIOIINX
ATIOHCKUIT A3BIK»*%, B COOTBETCTBUM C KOTOPBIM TPaXXJAaHCKHUe CTy>XKallle OPTaHOB TOCYAap-
CTBEHHOI! BIIACTU HOJDKHBI OBUIY IIPOXOUTD UCHIBITAaHNA, UX Pe3YIbTAaThl OTPaskaly YPOBEHb
BJIa/IeHNA AMOHCKMM sA3BIKOM, HA OCHOBaHUY YETO VM II0/IaTa/lNCh JJeHeXKHbIe TPEMU.

Taxoxe MPaKTUKOBATIOCh OTPAC/IEBOE MOOIPEeHNE OTAEbHBIX IPYII TPAXKAAHCKIX CTyKa-
mux. Hanbosee 4eTKo 9TO MPOC/IEXNBAETCS B OTHOIICHUY IIPABOOXPAHUTEIbHBIX OPTAHOB
U HOJINIENCKUX CTPYKTYp. «IIpaBuIa HOOLpeHNsI COTPYAHUKOB OMNIUN»Y TIpefycMaTp-
Ba/IM JOIONHUTENbHbIE MEPBI MOOLIPEHNA TeX CIYXKall[UX, KOTOpble UMENN OIpefeNeHHble
3aCJTyTU B BBINIOTHEHNM CBOUX 06A3aHHOCTell. [IpeycMaTpyuBanoch Tpyu pasHOBUIHOCTH T10-
OI[PEHMII B 3aBYICUMOCTH OT 3aC/TyT Harpa>kJjaeMoro:

1. Beicurasgt Harpaga B cBoeit cepe, KOTOpas Bpydanach OT MMEHU MIHUCTPA OOILeCTBeH-
HOIT 6€30IIaCHOCTH B BUJIe JeHEXKHOII IpeMun B pasMepe 500 roaHeit.

2. Ocobast Harpajia B OTHOLIEHNM TeX, KTO Hambojee MposSBUI ceOst MM COBEPIINI TIOf-
BT, KOTOpas BPy4aaach OT MMEHM IJIaBbl OpTaHa TOCYapCTBEHHOM BIACTY MM ITIaBHI aiiMa-
Ka B BIJIE EHEXXHOII peMun B pasMepe 50 r0aHeit.

3. Harpaga 14 OTIMYMBIIMXCA CAy KalllMX, KOTOpasA BpydYanaach OT MMEHM M3pa ropoja
VIV T/IaBBI XOLIYHA B BUJE NEHEXHOI mpeMun B pasMepe 10 roaHeit.

«IIpaBwra HarpakgeHys CIy>Kalux JlermapraMeHTa SKOHOMIYECKOro KOHTPO/LI»*® ycTa-
HaB/IMBA/IM MePbI MOOLIPEHNsI B OTHOIICHNN KaTerOPMil YMHOBHMKOB (MCKATbHBIX U KOH-
TPOJIbHBIX OPTaHOB YIIPaB/IeHNs, KOTOPbIe SBILAIUCh OOPasioM B Jie/le BBIABICHUS U IIpe-
CedeHNs MPeCTYIHBIX JAelCTBII, 06afany 0COOBIMU 3aC/TyTaMI ¥ MHBIMI 3HAUYUTETbHBIMU
TOCTIDKEHMAMU B 9TOMI cepe. Pasmep moomuypenns 3aBuce1 OT K/Iacca U YyHa CIyXKallero u
IIpefiCTaB/LAT cOO0IT JeHexHYIo mpemiio oT 50 o 500 roaHeit. [loMuMoO IeHe>XHON IpeMun
IIpefycMaTprUBanach 6/1arofapHOCTb MUHIUCTPA (PMHAHCOB U APYTVIE MEPBI CTUMY/IMPOBAHSL.

Cucrema rocygapCTBEHHON CTy)XObI, MOPSANOK ee HeCeHVsl, [JO/DKHOCTHBIE MOTHOMOYNS,
IpaBa 1 005A3aHHOCTH TIPEJIIONarany OTpacieBoe PeryIupoBaHie STUX OOIIeCTBEHHBIX OTHO-
meHnit. B pesynbrare aTOro Mogxonbl K IPOABIDKEHNUIO 1O CITY)KeOHOI JIECTHUIIE, OLIeHKa 3(-
(beKTUBHOCTY HeATeNIBHOCTY M IPyTHe XapaKTePUCTUKY CYIeCTBEHHO pasHch. Onpenens-
IOIVM Xe (PaKTOpOM OBUT He IIPOQeCCOHANN3M U KOMIIETEHTHOCTD, @ BEPHOCTD PEXXIMY.

%%

AHa/Iu3 MHCTUTYTa TOCYAAaPCTBEHHON I'Pa>KTaHCKOI CIy>KOBI B MaHI3AHE IT03BOJLACT Clie-
JIaTbh BBIBOJ, YTO aHHas chepa 001IeCTBEHHBIX OTHOLIEHNIT TOJBEPratach AeTalIbHOI pera-

26 Tam xe. C. 60.

7 0630p cobpaHNA MOHTONMBCKOTO 3aKOHOAaTenbcTBa: CO. JOKyMeHTOB YIIpaB/IeH)s 1O eflaM aliMaKoB
AsToHoMHOr0 Monronbckoro O6bennnenHoro Ipasurenbersa. T. 1: MOTOXKEHsT OCHOBHBIX 3aKOHOB. YTIPaB-
neHue Hayku MaHusaHa, 1940. C. 62. J1. 7-8.

28 Tam xe.
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MEHTALMU U PETYIMPOBAIach HECKOIbKUMM JIeCATKAMI HOPMAaTUBHbIX IPABOBbIX aKTOB, Of-
HAKO HM3KO€ KaueCTBO MOAATOTOBKY 3TUX IOKYMEHTOB IIPUBOJM/IO K KOMIU3UAM U JOIIYCKA/IO
3noynorpe6nenns. Bmecre ¢ TeM He ciefiyeT nepeolleHNBaTh POJib 1 3HaYeHIe HOPMaTVBHOI
npaBoBoil 6a3bl B 06/1ACTM IOCYAAPCTBEHHON IPaKJAHCKON CTY>KOBI — OHA, KaK M MHOTVe
[PYTHE PECYPChI, PACCMAaTPUBAMNCh U VUCIIOIb30BAINCh TONBKO JIMIIb B KA4€CTBE MEPHI J10-
CTIDKEHUA TN, a COOMofIeHNe 3aKOHa, eCITY OHO ITPOTUBOPEYNMIIO MU He OTBEYasIo MHTepe-
CaM OKKYIAHTOB, HUKOT/Ia HE CTAaBU/IOCh B IIPUOPUTET.

B 1enom ke OKKyNal[MOHHbIE CUJIbI CTAPAIUCh HOFHATb CTaTyC IPaKAHCKOTO CIIy»Ka-
HIETO, C/IENaTh €TI0 MOMTy4YeHMe JKETAEMbIM U TIPUBU/IETMPOBAHHBIM, /I Y€ro BBOJMINCDH He-
06xofIMBle Mephbl CTUMYNMMPOBaHMA. [IoHNMasd, YTO OT KauecTBa MX PabOTBI 3aBUCUT YCIIeX
BCeil KaMIaHuuy BO BHyTpeHHeit MoHronmu, AmoHCKME OKKYIIaHThI IPEyCMOTPENN U COOT-
BETCTBYIOI[ME MepPbl OTBETCTBEHHOCTY 32 HEBBINOJTHEHME MM HEeHaJyleXKalllee BhIIIOTHEe e
cBOMX (YHKIMOHA/IBHBIX 00A3aHHOCTEIL.

B pesynbrare npogyMaHHOl 1 B3BELIEHHON MONMUTUKMA B 9TOM HanpasjeHuu Anonun yga-
JIOCh JOOUTHCS JKEMAeMOro pe3ynbraTa — OblIa BBICTPOEHA CIaKeHHas M YeTKO padoTaromas
rOCyJapCTBEHHAA CUCTEMA, KOTOpasA IMpaKTHYecku 6ecrepe6oiiHO obecreunBaza OKKyIIaH-
TOB BCeM HEOOXOIMMBIM, OT ChIPbs /10 TOTOBOI Iponykuym 1 ¢unancos. Ecmu 651 He ycro-
BUSA, B KOTOPBIX ITPOVMCXOAVIIN ONMChIBaeMbIe TIPOIIeCCHI (BOJHA, TMOETb MUPHBIX SKUTENeH,
3BEPCTBA AMOHCKMX BOEHHBIX B OTHOIIEHNY KOPEHHOTO, MIPEX/e BCErO XaHbCKOTO, Hacese-
HJA), TO PETMOH B UTOTE MOMYYMI OBl IPAKTUYECKU UIeIbHYIO CHCTeMY IOCYAapCTBEHHOTO
yIIpaB/IeHMA.
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Abstract

The article describes the Institute of Public Service of the State Mengjiang which in the 1930s and
1940s claimed to leadership in the world of Mongolian peoples. The article discloses institutional frame-
work of public service, procedures for filling positions, the basic requirements, rights and obligations
applicable to public servants, measures of rewards and punishments. The problems related to the legal
regulation of the civil service, the role and place of the Japanese side in the organization of the civil
service. Mengjiang was formed with the participation of the Kwantung Army Command and considered
by Japan as a springboard for an attack on the USSR. The state apparatus was formed. It included the
public authorities at the national level and the level of administrative and territorial units, which formed
the basis of Mengjiang. This political establishment’s phenomenon is poorly studied in the scientific
literature. Nevertheless, the highest public office became the subject of separate research works, as
opposed to the issues of civil service. This article fills in this gap. On the basis of published documents
(regulations, statistical and accounting data, reports, memoirs of participants of events, as well as data
obtained by modern researchers) it became possible to manage building a detailed picture of the ap-
pointment to public office and the implementation of their duties. On the question of the formation of the
state apparatus as on the top-level and at the average positions, the occupying forces’ approach was
careful. Despite the lack of a single legal act regulating this field of public relations, local acts that were
taken at different times in the form of regulations, decrees and other documents regulated most aspects
in great detail. The status of civil servant gave a number of privileges and guarantees, but officials were
not equal to it — the priority was given to the Japan natives. Sectoral regulation of certain issues was
actively practiced, including the requirements for the candidate, the promotion etc. In August 1945, the
majority of public servants have lost their jobs and privileges, some have been prosecuted for their
cooperation with the Japanese invaders, and the state apparatus, as does Mengjiang, was eliminated.
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ANCKYCCMOHHbBbIN Kny6

MecTo nepcoHasibHbIX AaHHbIX
B cucteme MHopmaLuum
orpaHu4eHHoOro gocrtyna

E.K. BonuuHckas

rnaBHbIN cneunanucT no nHgopmaunoHHomy npasy PoHpaa «LleHTp nMHHOBauMn n nHpopmaum-
OHHbIX TexHonorunn» depepanbHON HOTapmanbHOM nanathl, AoueHT HaunoHansHoro Nccneposa-
TENbCKOro yHuBepcuTeTa Bbiclwen WKonbl 3KOHOMUKKN, KaHANAAT 9KOHOMUYECKUX HayK. Agpec:
127006, Poccunckana ®egepauna, Mocksa, [lonropykosckas yn., 4. 20. E-mail: info@fciit.ru

AHHOTauua

Mpennaraetca noaxon K hOPMUPOBAHUIO B POCCUNCKOM 3aKOHOAATESIbCTBE «3aKPbITOW» CUCTEMbI Orpa-
HU4YeHuA foctyna K I/IHd)OpMaLWII/I, TO eCTb CUCTEMbI, co,qepx(aw,eﬁ OorpaHn4eHHoOe KOonn4ecTBO BUOOB
TaviH. CornacHo aBTOPCKOW KOHLEMLUMW TarHbl KnaccudmumpyoTca No cnocoby nx obpa3oBaHuUA:

«MepBUYHbIE» TallHbl HEMOCPEACTBEHHO CBA3aHbI C AeATENbHOCTHIO CybbekTa n obecnedmsaloT peanu-
3auuio ero npasa Ha orpaHuyeHne JocTyna K KacaroLlenca ero nHopmauum (Takme TaviHbl cocTaBnAeT
MHopmauma, BolpabaTbiBaemasa CybbeKTOM B MPOLECCE ero AeATENbHOCTU WU XXN3HEeOEATENbHOCTH);

«MPOU3BOAHbIE» TallHbl CBA3aHbI C 06A3aHHOCTbBIO CyObeKTa MO 3almTe nHhopMauum apyroro cybbekTa,
nony4yaemon B pexxume TaiiHbl (PeXXMMe KOH(UAEHUNATIBHOCTH).

OnpepenAtoTcA aNeMeHTbl MPaBOBOro pexkuMa ANA KakAoW U3 KaTeropun TalH, B TOM Yncne cyobekT-
HbIi COCTaB, COCTaB NPaBOBbIX PerynATopoB. [peanoxeHbl NPUHLUMNBI TPaHCGOPMaLMKN PEXXMMOB TalH
npu nepepade nHopmaumn. Viccnenytotca pexxmmbl KOHOUAEHUMANBHOCTUY, NPUeMeMble ANA 3almThb
nepcoHanbHbIX AaHHbIX (KOMMep4yeckan TanHa, npodeccnoHanbHanA TanHa, rocyaapcTBeHHanA n crnyxeo-
HaA TalHbl) U AenaeTcA BbIBOA O LEenecoobpasHOCTM UCMONb30BaHNA 3TUX PEXMMOB, a HE CaMOCTOA-
TeNbHOro pexxnumMa 3alumTbl NepcoHanbHbIX AaHHbIX. PaccmaTtpuBatloTcA oTAeNbHble Npobnembl 3awmThbl
nepcoHanbHbIX AaHHbIX B PEXMME KOMMEPYECKON TalHbl, CBA3AHHbIE C COOTHOLLEHUEM MONoXeHun Tpy-
[nosoro koaekca Poccuiickon Penepaumn, PeaepanbHoro 3akoHa «O KoMMepyeckon TanHe» n Penepanb-
HOro 3akoHa «O nepcoHanbHbIX AaHHbIX». DOPMYNMPYIOTCA YCNOBUA AOCTUXKEHWA 6anaHca NHTepecos
cybbeKkTa nepcoHasbHbIX AaHHbIX (paboTHMKA) 1 onepartopa (pabotoaarena).

WcenepyeTca Bonpoc o c6anaHcMpoBaHHOCTY HOPM OTBETCTBEHHOCTM 3@ pasrnalleHue pasimyHbIX Bi-
[0B TaiiH. OTMeyvaeTcA, YTO COOTHOLEHME CaHKLWiA He NpeacTaBnAeTcA NOrMyHbIM. Hanpumep, ypaBHeHbI
MaKcMManbHble CaHKLMK 3a pasrmallueHne KOMMEPYeCKoi 1 rocyaapCTBEHHOW TaiiH, He MPoAyMaHo cooT-
HOLLIEHME YTONOBHOW OTBETCTBEHHOCTU 3a HapyLLIEHUE HEMPUKOCHOBEHHOCTY YACTHOM XKW3HW 1 Apyrue npe-
CTYNMEHWA, KOTOopble, MO CyTH, «0BecneynBaloT» OTBETCTBEHHOCTb 3a HapyLIeHUe HEMPUKOCHOBEHHOCTU
YaCTHOW XM3HU (HapylueHve TaiiHbl Nepenucku, pasrnalleHne TalHbl YCbIHOBIEHUA). NMPUCYTCTBYET pas-
6poc B CaHKLWAX 3a pasrnalleHne pasnmyHbiX NPogeccoHanbHbIX TaiH. Bce aTo TpebyeT coBepLLIEHCTBO-
BaHWA MEP OTBETCTBEHHOCTY B paMKkax (hopMUpyeMoii U 3aKOHOAATENbHO 3aKPENIeHHOW CUCTEMbI TaliH.

KnroueBbie cnosa

MHopMaLmA orpaHNyYeHHOro [AocTtyna, Buabl TawH, pexxuM KOHMUAEHUMANbHOCTU, NepCoHarbHble AaH-
Hbl€, rocyfapcTBeHHanA TavHa, KOMMep4yeckan TanHa, npogeccroHanbHanA TanHa, yronosHaA n agMnHU-
CTpaTuBHaA OTBETCTBEHHOCTb

Citation: Volchinskaya E.K. Role of Personal Data in the System of Information with Restricted Access.
Pravo. Zhurnal Vysshey shkoly ekonomiki, no 4, pp. 193-207. (in Russian)
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[NCKyCcCnoHHbI Kiy6

OrpaHnyeHne JocTyna K "HGOpPMaIy — 3TO Ba>KHBIN 3IEMEHT IeMOKPATIYeCKOT0 00-
IIeCTBa, KOTOPBII IPU3BaH 3alMIIATh KaK KOHCTUTYLMOHHbIE IIpaBa IPakKIaH Ha TOCTYI K
MHpOpMaINM, TaK M KOHCTUTYIVOHHBIE IIpaBa Pas/INYHbIX CyOBEKTOB Ha OTPaHIYEHIE 3TOTO
[OCTYIIA. YKasaHHbIe OTPAHIYEHNIS JO/DKHBI OBITh 3aKOHHBIMI (YCTAHOB/IEHHBIMU (efieparb-
HBIM 3aKOHOM) 1 COPa3MepHBIMI, 06eCIIednBaomuMI 6aIAHC MHTEPECOB CYO'BEKTOB 110 J0-
CTYILy K MHGOPMAaIVIM ¥ OTPAHNYeHUIO JOCTYIIA.

IToueMy Hy>KHa MMEHHO CHUCTeMa OTpaHUYeHUA AOCTyHa K nHpopManym? OTBETUM OT
IIPOTVUBHOTO:

® OTCYTCTBME CUCTeMBI CO3JjaeT YCIOBMA /1A HapyIIeHNA IIpaB IPaXX/jaH Ha IOCTYI K MH-
(dbopmanuy 1 IIpaB Ha OrpaHNYEHIE TOCTYIIA;

® OTCYTCTBIE CHCTEMBI CO3/JaeT YCIIOBIS [/LS1 3/I0YHOTPeOIeHNIT IIpaBaMyl TPAKIAH Ha 10-
CTYI K MHGOPMALVIM ¥ IIpaBaMI Ha OTPaHMYeHNe JOCTYIIA;

® OTCYTCTBME CHCTEMBI He ITO3BO/IAET 3P PeKTUBHO 3aIuIaTh MHGOPMALNIO, a 3HAYNUT,
U IIpaBa CyO'beKToB.

B 11€/10M OTCYTCTBUE CHCTEMBI OTPaHIYEHNUA JOCTYA K MHPOPMALVIY TOPMO3UT pasBUTHUE
IeMOKpaTU4eCKMX MHCTUTYTOB MH(POPMALVIOHHOTO 00IecTBa’.

Kaxoi1 o/kHa ObITH MM MOXKET OBITh TaKas cucremMa?

«OTKpBITOI» (COmep)Kalllell HeOTPaHNYEHHOe KOIMYeCTBO BUIOB MH(OpMaLUy OrpaHiu-
YEeHHOTO JIOCTYTIA) WM «3aKpBITOi» (cofepikalieli OrpaHIYEeHHOE YMCIO0 BUIOB MH(POPMa-
LUV OTPAaHIYEHHOTO JOCTYIA)? BEIOOP 3aBUCUT OT BO3MOYXXHOCTY CBECTH BCE CYILeCTBYIOIIVIE
BUIBI MHGOPMALIUY OTPAHNYEHHOTO OCTYIIA K OTPaHIYeHHOMY KO/INYeCTBY.

CymecTByone 0603Ha4eHs MHGOPMALUY OTPaHNYEHHOTO JOCTYIIA IPY BCeM TepMU-
HOJIOTMYeCKOM Pa3HOOOpasmy pOCCUIICKOTO 3aKOHOZIATeNIbCTBA B cepe MHPOPMALMOHHOM
6€30IaCHOCTY BK/TIOYAIOT YeThIpe:

1) nHpOpMaIVIA OrPaHNYEHHOTO JOCTYTA (M/IM OTPAHIYEHHOTO PACIIPOCTPaHEHMAA);

2) uadopmanusa, B OTHOLIEHMM KOTOPOIl CIefyeT obecnednTb KOHPUIEHIMATbHOCTD
(9Ta KOHCTpYKUMA IpuMeHseTcs noce npuHATuA OefepanbHoro sakoHa ot 27 miosns 2006 r.
Ne 149-03 «O6 nndopmauny, MHGOPMALMOHHBIX TEXHOIOTUAX U O 3alUTe NHPOPMaLVN» U
BHECEHNA V3MEHeHMI! B VHbIEe (eflepa/IbHbIe 3aKOHBI B IIe/IAX YHUDUKALUY TePMIHOJIOTUN);

3) TailHbI

4) xoHUAeHIaNbHAsA NHPOpManVA (B HECKONIBKUX (efilepalbHbIX 3aKOHAX, B KOTOPBIE
He BHEC/IM M3MeHeHMs rocie npuHATHA PefepanbHoro 3akoHa oT 27 miond 2006 . N 149-03
«O6 nuHpopmarum, HGOPMALVOHHBIX TEXHOIOTVSIX 1 O 3aIUTe MHGOPMALINI» ).

! HeBepHo paccMarpyBaTth Kak cucTeMoobpasyiomuit Ilepedenn cBefjeHnit KOHQUIEHIMATLHOTO XapaK-
Tepa, yTBepKleHHblil YkasoM [Ipesupenta Poccniickoit @enepanum ot 6 Mapra 1997 r. Ne 188. [lanHblii tepe-
YeHb M3HAYA/IbHO ObIT CTIOPHBIM II0 COCTABY CBEfIEHNMII, @ Celfyac OH IPAMO IIPOTUBOPEYNT 3aKOHOATENbCTRY
Poccmiickoit Pefepanyy Kak MUHUMYM B YacTu IIyHKTa 3 (Cly>keOHas TaiiHa), IOCKONMbKY OIIpefieieHe 1o-
HATUA «CITy)KeOHasA TalfHa» OIMpPaeTCcA Ha NMONOKeHNA cTatby 139 Ipaskmanckoro kopekca Pocceniickoit Pepe-
paru, KoTopas yTpaTuia cuiy ete B 2006 roxy. Kpome aToro, 3akonom 06 mHpopMAaIyn NCKIIOYEHO pasfie-
JIeHye MHPOPMALUM OTPAHNYEHHOTO JOCTYIA Ha MHGOPMAIINIO, COCTAB/IAIONIYIO TOCYJAPCTBEHHYIO TallHY, I
KoHueHIManbHYI0 nHbopMalio. He yrorpebnsercsa n caM TepMuH «koHdueHIManbHaA MHGOPMAIM».
Boree TOro, 1O CMBICTY 3aKOHA, OTPAHMYMBAsA JOCTYI K MHPOPMALUM, HeO6X0AUMO 06ecIednTh ee KOHPN-
IIeHIMATbHOCTD, YTO OTHOCUTCA KaK K TOCY/[JApCTBEHHOII TaliHe, TaK M K [PYrUM BufaM TaiitH. CrefoBaTenb-
HO, TepMIH «KOH(UeHIIaTbHasA MHPOPMAIViA», IPOU3BOHDII OT TEPMIHA «KOHQUIEHIINATBHOCTD», OyaeT
BK/IIOYATh MH(POPMAIINIO, COCTABIAIONIYIO TOCYJAPCTBEHHYIO TaliHy, 4TO TakXKe He y4uThiBaeTcs B Ilepeune
cBefleHMit KoHdUIeHIManbHOro Xapakrepa. Kpome Toro, cdepa npumenenns IepedHs cBeieHnii KOHOUIEH-
IIMa/IbHOTO XapaKTepa OrpaHiyeHa HeAMNU «Ja/IbHENIIero CoBepIIeHCTBOBAHMA HOPANKA Oy 6/IMKOBAHNUA 1
BCTyn/ieHus B cuny akTos IIpesunenrta Poccuiickoit ®enepanum, Ilpasurenncrsa Poccuiickoit ®enepanynm u
HOPMaTVBHbIX IPABOBBIX aKTOB (efiepaIbHbIX OPTaHOB UCIIONMHUTETHLHON BIACTI».
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CopepskaTebHO TIepBas U BTOPas TPYIIIbI PABHOLIEHHBI 11 BKTIOYAIOT [IBE MTOC/IEAYIOLIIE.

MO’KHO MM CO3[aTh «3aKPBITYIO» CCTeMy TaitH? Takas cucTeMa IpeANOYTUTENbHA, I1O0-
CKOJIbKY OHa 6o0Jiee HafIeXXHO 3alluiaeT MHPOPMAILMOHHBIe ITpaBa Cy6beKToB. B ropupgnye-
CKOII TUTepaType IMPUCYTCTBYIOT PasMYHble ITOAXOMBI K Knaccudukarym taiin’. Koxuernys
«3aKpPBITOV» CUCTEMbI TallH Oblla IpelIoXKeHa aBTOPOM?®, I COCTABIIAIOT e€e IABe KaTeropuu
TalH: TAllHBI «[IEPBUYIHbBIE» U1 TAITHBI «IIPOM3BOIHBIEN .

Cor/IacHO KOHIEIIIINN TalHBI KITACCHUIUPYIOTCS 10 CIIOCO0Y MX 00pa3oBaHMs:

* «IIepBUYHbIE» TAIHBI HEIIOCPEACTBEHHO CBI3AHBI C AESITEIbHOCTDIO CyObeKTa 1 0becrie-
YMBAIOT peanusalnio ero Ipasa Ha OrpaHMYeHMe TOCTYIIA K Kacalollelicsi ero nHQpopMaIun
(Taxme TailHBI cOCTaBIACT MH(OPMAIVA, BhIpabaTbiBaeMast CYObEKTOM B IpOLiecce ero jes-
TENLHOCTI VIV SKU3HEeHeATEIbHOCTI);

* «IIPOM3BOJHBIE» TANHBI CBA3AHBI C 00A3aHHOCTBIO CyObEKTA 110 3aluTe NHPOPMALIN
Apyroro cy0beKTa, IIOTy4aeMoli B pekiiMe TaitHbl (peskuMe KOH(UIeHIIMaTbHOCTH).

B cocTtaB «mepBMYHBIX» TallH BXOMAT: TMYHASI U CeMeilHas TaitHbl (TartHa (usmaeckoro
nuIa); KoMMepyuecKas TaifHa (TalfHa I0PMANYECKOTO JIMIA, OCYIEeCTBIAIOUIETO MIPeIpPUHI-
MATeNIbCKYIO0 IeATebHOCTD); TOCYAaPCTBEHHAS TallHa U ClTy)eOHas TaliHa B YaCTU BHYTPU-
CHCTeMHO MHpopMayy (TailHa TOCYapCcTBa, B TOM Y¥C/Ie B JIMLIe OpraHa FOCyAapCTBEHHON
BJIACTH).

3mech u masee st TOBOPIO O CIy>KeOHOI TallHe B KOHIIEMI[MM 3aKOHOIIPOEKTA, KOTOPBII
IO/IrO€e BpeMsi HaXOAWICS Ha paccMoTpenun focynapcTBerHoi JIyMpl, HO Tak 1 He ObLT IIpK-
HAT. B cOOTBeTCTBUU ¢ 9TOIT KOHIIEMIMel MHPOPMALN, COCTABIAIONIAA CTY)XeOHYIO TallHy,
BK/IIOYAET:

* yHbOpMaLNIO, CO3TaBaeMyIo (TeHepUPYeMYI0) B OpraHe rOCyAapCTBEHHOI BIACTH, JO-
CTYII K KOTOPOJI BpEMEHHO OTPaHIYeH B MHTEpeCcax TOCyJapCTBEHHOTO YIIPaBJIeHN)A IO pellle-
HIIO PYKOBOJUTETIA;

* yHDOPMALNIO, IPELICTAB/IAEMYI0 B OpPraH TOCYAapCTBEHHOI BIACTY B pexXyMe KoHpu-
TEeHLMATbHOCTH.

B cocTaB «11pon3BOAHBIX» TallH BXOJAT:

* npocdeccroHanbHble TailHBI, Korma MHQpopMauusa mepepaerca cyobekTy mnpodeccuo-
HA/IbHOI IeATENBHOCTU OT (pM3MUeCKMX MNI| B peXKMMe TMIHON WU CEMENHON TaitHbl (Bpa-
yebOHas TallHa, TallHA MCIIOBENY, TallHa 6AHKOBCKMUX BKJIAIOB, TailHa YCBIHOBJIEHNSI, HA/IOTO-
Bas TailHa, HOTAPMA/IbHAS TAlHA U IP.) MO0 OT IOPUANIECKIX JIAL] B PEXKIME KOMMEPUIeCKOil
TailHbI (Ha/I0roBast, 6aHKOBCKas, HOTapMa/IbHAs TAVHBI U fIp.);

* cay>kebHas TalfHa B 4acTY IePeJaHHOI B OPraHbl BIACTU OT GU3MIECKUX I IOpUAMYe-
CKMX /L MHGOPMALIMY OTPAHNYEHHOTO JOCTYIA (10 TUILY IPodeccHOHaIbHOIL TallHbI TOCY-
HapCTBEHHBIX M MYHUIIMIIA/IbHBIX CTY>KAIVX).

[TpyHIMIIMAIbHOE Pa3/INYye STUX KaTETOPUIA TaliH COCTOUT B TOM, YTO JIA «II€PBUYHBIX»
TaliH y cyObekToB (00IazaTesnell COOTBETCTBYOMLIl MHPOPMALNN) eCTh IIPAaBO Ha YCTAaHOB-

? Cm., Hamp., [Tumnmnenko 10.C. K Bompocy o kmaccudmxanuy mpaBossix Taita // JKypran poccuiickoro
mpasa. 2009. no 9. C. 48-56.

> Cm.: Borunnckas E.K. Ponb rocygapcsa B obecredennnu nHPOpMALMOHHOI GesomacHocTy // VIHpop-
ManmoHHoe npaso. 2008. no 4. 9-16; Borunuckas E.K. Kommepueckas TaiiHa B cricTeMe KOHGUEHIMATBHON
nndopmannu // Vinpopmanuontoe mpaso. 2005. no 3. C. 17-21; Bomunnckas E.K. O npo6nemax ¢popmupo-
BaHMA IIPABOBOJ CHCTEMBI OTpaHMYeHNA focTyna K nHbopmanum // Vindopmannonnoe npaso. 2013. no 4.
C.3-8.

4 TepMI/IHO]IOI‘I/I}I MOYKeT ObITh M3MeHeHa. MOXKHO B006]J.le He Ha3bIBATb KaTETOPUU TalH, HO BAXKHO orpe-
[ENTD VX XapaKTEPHbIC IIPU3HAKA.
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JIeHVe peXX1IMa KOH(UIeHIINAaIbHOCTY, a JyIA «IIPOM3BOJHBIX» TAllH Y JIMLIA, KOTOPOMY HOBe-
peHa nHGOPMALNS OTPAHNIEHHOTO JOCTYIId, BOSHUKAET 005I3aHHOCTD YCTAHAB/INBATD COOT-
BETCTBYIOIUI PEXXMM KOHDUIEHI[MATBHOCTI.

MaxkcuMarnbpHbIT 00beM PeryInpoBaHMA «IEePBUYHBIX» TAlH CO CTOPOHBI TOCYHApPCTBA
IPUXOANTCA Ha TOCYAAPCTBEHHYIO 1 CTY)KeOHYIO TallHBbL.

B oTHOmeHnn APpYyIuX BUIOB «IIEPBMYIHDBIX» TalH TOCYyapCTBO AO/DKHO YCTYIUTDH IIPABO
OCHOBHOTO Pery/IATOpa TeM CyO'beKTaM, KOTOpble 00pasyloT (yCTaHaBIMBAIOT) STU PEXKIMBL
3ajavya rocygapcTBa — 006eCrednTh 3aIUTY UX IPAB U MHTEPECOB C YIETOM MHTEPECOB APY-
TUX CyOBEKTOB.

B oTHOLIeHUM «IIpOM3BOJHBIX» TallH TOCYZAPCTBO B IIE/NAX 3aIUTHI IIPAB M MHTEPECOB
bU3MYeCKMX U IOPUANIECKUX JINII, MPEJOCTaB/AIIINX MHPOPMALINIO B KAKOM-TINO0 pexnme
KOH(l)I/II[eHI_U/Ia}IbHOCTI/I, 006s3bIBaEeT CY6"beKTOB (HpI/I NCIIOJIHEHUN MU HpO(l)eCCI/IOHaTIbHI)IX
005I3aHHOCTeIT WM MIPU OCYIeCTBIEHNN UM OIIPEfje/IeHHBIX BU/OB ESITETbHOCTH) 3allN-
IaTh TaKylo NHGOpMaLNIO.

ABTOpOM OBIT IIPOBEJEH 3KCIIEPUMEHT, B pe3y/lIbTaTe KOTOPOrO IOYTY BCE BUJBI MH-
¢dbopManmu orpaHNYEeHHOTO HOCTYIIA, cofiepalnuecs B «IlepeuHe HOPMATMBHBIX aKTOB, OT-
HOCAIIMX CBENeHUA K KaTeropuy OrPaHMYEHHOTO JOCTYMa» (MX TaM 54), MOTOTOBIEHHOM
crienyanucramy Gupmel «KoHcynbranTIDnoc»® u pasMeljeHHOM B COOTBETCTBYIOLEI MH-
(hopManMoHHO-TIOMICKOBOII CHCTEMe, TIOTTa/IN B OffHY 13 YKa3aHHBIX KaTeropwuii Tait’. Vcxopsa
13 9TOr0, MOJXHO YTBEP)KIIATh, UTO CO3JaHNE <<3aKprTOI7[» CUCTEMDI B IPMHINIIE BO3MOXXHO 1,
COOTBETCTBEHHO, CO3/IaHMe «OTKPBITOI» CUCTEMBI He 11e7lecO0OpasHo.

Hu B ofHy 13 yKa3aHHBIX KaTerOpUil TailH MepBOHAYA/IbHO He MOIaIu ABa BUAa MHPOP-
Manmn:

* yHpOpPMAINA, cofiepXKalascsa B MACIOPTaX 06e30IMacHOCTU 06BEKTOB TOITMBHO-3HEP-
reTirdeckoro Komiekca (Oegepanbublit 3akoH oT 21 mions 2011 1. N 256-D3 «O 6e3omacHo-
CTn O6'I)eKTOB TOIVIMBHO-9HEPTETNMIECKOT'O KOMH}ICKC&»);

* yHcaiinepckas nHbopmanus (DegepanbHplit 3akoH ot 27 mions 2010 . N 224-03
«O TIPOTMBOJNENCTBUY HEMpPaBOMEPHOMY JCIIONb30BAHMIO MHCAIIEPCKON MHPOPMALUM U
MaHUIYIMPOBAHUIO PHIHKOM ¥ O BHECEHNMM M3MEHEHMUI B OT/e/IbHbIe 3aKOHOATe/IbHbIe aKThI
Poccunitckoit Qepeparum»).

Shvii BUIbI I/IH(i)OpMaIH/H/I HE BIIOJTHE YK/JIaObIBAIOTCA B IPENJIOKEHHYIO BbIIIE CUCTEMY
TailH, IOCKOJIbKY yKasaHHBbIe (peflepa/ibHble 3aKOHBI IPEJYCMATPUBAIOT 00s13aTe/IbHOE YCTa-
HOBJIEHIE PeX1Ma KOH(PUIEHIIATbHOCTY I/sI «IePBUYHBIX» TaltH (TOCYIapCTBEHHOI, KOM-
MepYecKoll U CIy>KeGHOI1), YTO OrpaHNYMBAET IIPaBa COOTBETCTBYIOUINX CYO'BEKTOB Ha yCTa-
HOBJIEHJEe PEXMMa KOHQUIEHIMATbHOCTY M PACIOpsDKeHNe CBEeleHUAMM, COCTABIIAIIIUMI
OHY 13 TaKNX TalH.

B nepBom crrydae macropt 6€30IacHOCTH COfeP>KUT NH(OpMAIIo 06 0OecriedeHny aHTH-
TEPPOPUCTIYECKOI 3AIUIIIEHHOCTI 00beKTa TOIINBHO-9HEPre THIeCKOT0 KOMITIEKCA I [IaH
MEepOIPUATHIL IO 0OeCIeYeHNI0 AHTUTEPPOPUCTIIECKOI 3AIIUIEHHOCTH 00'beKTa, TI09TOMY
yCTaHOBJIeHMEe pexXVMa KOH(UIEHIIMATbHOCTI TaKoll MHGOPMAINY, @ UMEHHO PeXXVMa KOM-
MepYecKOll TalfHbI, He HAXOAMUTCA B IIPAMOM IIPOTUBOPEUNY C TpaBaMu obmagaTens MHPop-
MaIuin. A OTIONHUTETbHBIE 005S3aHHOCTH IO COITTACOBAHMIO ITACIIOPTOB 6€30MacHOCTH C Op-
raHaMU UCIIOJTHUTETbHOM BJIaCTU, (I/UII/I) OopraHaMy MECTHOI'O CaMOYIIpaB/I€HNA, 110 HAIIEMY

> [Ipn nmoproroske gaHHoit crarby ucnonbsosanack CIIC «KoncynbrantImocy.

¢ Borunuckas E.K. O mpo6emax ¢popMupoBaHiis PaBOBOIT CHCTEMBI OTPAHIIEHNsI JOCTYIIA K MHpOpMa-
1y // Vindopmannonnoe mnpaso. 2013. no 4. C. 3-8.
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MHEHHIO, YKJIAJbIBAIOTCS B KOHCTUTYLMOHHBII TPUHIINII OTPAaHNYeHNS IIPaB CyOBeKTOB (1. 3
c1. 55 Koncruryunn Poccuiickoit Oegepannn).

Bo BTOpOM Ciydae fieno 06CTONT CIIOXKHEe, MOCKONbKY B COOTBETCTBUM C 3aKOHOM MH-
caitfiepckasi MH(OpPMALVsI BK/IIOYAET, B TOM YICTIE, CBEEHNsI, COCTAB/LIIONE KOMMepYe-
CKYI0, CITy>KeOHYI0, 6AHKOBCKYIO TallHY, TAJlHY CBSI3M U MHYIO OXPAHsIEMYI0 3aKOHOM TallHY.
CrieoBaTe/IbHO, MCXOAS 13 OIpefeeHysi K TaKoi MHPOPMALMN, MOTYT OBITh OTHECEHBI U
CBeJIeHMsI, COCTAB/LAIONINE TOCYAAPCTBEHHYIO TaitHy. IIpu 9TOM 3aKOHOM HaK/IaIbIBAIOTCS
OIpeJie/IeHHble OTPaHMYeHMs Ha UCIOIb30BaHUE MHCAIIepCKOll MHPOPMALUK, a C JPYTOi
CTOPOHBI, 3aKOH IIPeAyCMaTpMBaeT 00sA3aTeNbHOE PAaCKpPBITIE WV IPENOCTaBIeHNe MHCali-
nepckoit nadopmaryu. OUeBUIHO, YTO ITO IIOJIOXKEHE IIPOTUBOPEUNT, II0 MEHbIIE Mepe,
3axony Poccurickoit epepanym ot 21 mronsa 1993 1. no 5485-1 «O rocymapcTBeHHOI TaitHe»
n PegepanbHOMy 3aK0HY OT 29 miona 2004 r. no 98-O3 «O KoMMepUecKoit TaliHe», KOTOPbI-
MM YCTQHOBJIEHBI TIpaBa 1 0053aHHOCTH 06/IafiaTeNs COOTBETCTBYOLel nHopMannu. s
YCTpaHEeHMs 9TUX IPOTUBOPEUNIT HEOOXOUMO, IO HAIlleMy MHEHWIO, YTOUHUTD OIpefieNiecHMe
U KOHIIETILIMIO 3aIUTbI MHCAIAEePCKOI MHPOPMAIUIL.

I[Toc/te yTOYHEHVsI COOTBETCTBYIOIINX PEXVMOB KOH(pVIEHIINATBHOCTY YKa3aHHbIE 0CO-
OeHHOCTHU MOTYT OBITb HUBEIMPOBAHBL, I TOTAA CUCTEMA TAIH OYIET CBefleHa K «3aKPBITOI»
cncreme.

[liist 3aKOHOJATEIbHOrO OPOPMIIEHNsT CUCTEMbI MHPOPMALUI OTPAHUYEHHOTO [OCTYIa
Heo6X0IMMO, IIPeX/ie BCETO, OTPefieNUTb CYO'beKTOB IPaBOOTHOIICHNUIT i COOTHECTH VX C BU-
laMU TaiiH:

* mryHOCTD (pusmyeckoe nmuI0) 6€30THOCUTENIBHO K e CIIY)KeOHOMY IIOTIOKEHUI0 00pa-
3yeT 1 obecrednBaeT KOHQPUAEHINATBHOCTD CBEEHNUIT, COCTAB/ISIONINX TNYHYIO TAMHY;

* couuanpHasi OOIIHOCTD (CeMbsi, 00IeCTBeHHOE 0ObeVHEHNE, XO3SIICTBYIOLIII CYOBEKT)
obpasyet u obecreunBaeT KOHQUAEHINAIBHOCTD COOTBETCTBEHHO CEMEITHOI TailHbI, KOMMep-
4ecKoJt TaitHbl MO0 obecrednBaeT KOHPUIEHINATLHOCTD TPOQECCUOHANIBHOI TalTHbI;

* rocyfmapcrso (B /mIle OPraHOB IOCYJAapCTBEHHON BacTy) obpasyeT m obecredmBaeT
KOH(VIEHIIVATIbHOCTD TOCYAAPCTBEHHOI U CTy>KeOHOI TailHBbL.

Crieyromum 9/1eMEHTOM CHCTeMbI MHGOPMALINY OrPAHNYIEHHOTO FOCTYIIA SB/ISETCS CO-
CTaB IIPABOBBIX PEry/IATOPOB IPUMEHNUTETBHO K Ka)XXIO0Il KaTeTOPNY TaliH, KOTOpble He06x0-
IUMO peann3oBaTh B pefjepabHOM 3aKOHE.

[l «IepBUYHBIX» TailH HEOOXOMMO 3aKOHO/IATEIbHO YCTAHOBUTD:

* OrpaHNYEHMs Ha BBeleHUe PeXXMMa TailHbI (peXXyMa KOHQUAECHINATbHOCTI) /I UH-
¢dhopmanmu, K KOTOPOIi ecTb 00IeCTBEHHBIIT MHTEPEC;

* 0053aHHOCTD U YCTIOBMS IIPEFOCTAB/IEHNs NH(OPMALINM, COCTABISIONIEN TalHY, APY-
TUM JIMIIAM, B TOM YHC/Ie B OPTaHbl TOCYAAPCTBEHHON BIACTH, [/Is1 OCYIeCTB/IEHNs TOCYAAp-
CTBEHHOTO YIIPABJICHVsI ¥ OTIIPAB/ICHNUS IPABOCYANS;

* B OTHENbHBIX CTy4Yasx — TpeOOBAHMA K MCIIONb3yeMbIM CPECTBAM 3aIUThI MHPOPMa-
LVIM, COCTABIIAIONIE}T TalfHy, MIV OTPaHMYEHNS Ha JICIIONb30BaHMe TaKIX CPEfICTB;

* B OT/E/IbHBIX CIy4asix — TPeOOBaHMsI K CyO'beKTaM, 06eCIIednBAONINM 3a1NTY MHPOP-
MaLluy, COCTAB/IAIOIIEN TAlHY;

* Mepbl OTBETCTBEHHOCTH 32 HapyLIeHre KOH(UeHINaTbHOCTI MHPOPMALIIIL.

JI1st «IIpOMSBOMHBIX» TAiTH HEOOXOAMMO 3aKOHOJATEIbHO YCTAaHOBUTD:

* 0053aHHOCTD JIMI], KOTOPBIM JIOBepeHa MH(OpPMAIVs, COCTABIAIIAA «IIePBUYHbIC»
TaiTHBI, 00eCIeunBaTh ee KOH(UIEHINATbHOCTD;

* Mepbl OTBETCTBEHHOCTY 3a HapyllleHVe KOH(UIEHIMATbHOCTI JOBEPEHHOI MH(pOopMarLmy;
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® YCIOBMS IIPEfOCTABICHNSI JOBEPEHHOI NHPOPMALUI TPETHIM JIUILIAM;

* B OTHE/IbHBIX CTyYasX TPeOOBAHNUA K UCIOIb3YEeMbIM CPeJICTBAM 3aI[UThI KOHPVICHIV-
QIbHOCTY MHGOPMALUY VIV OTPaHNYeHNA Ha UCIIONb30BaHMe TaKIX CPefiCTB.

[lns1 3aBepleHns KOHIenunuy GOPMUPOBAHNA CHCTEMBI TallH HEOOXOAMMO PEIINTh TPH
aKTyaJ/IbHble IIPOOIeMBL:

1) dopmupoBaHme pexxnma Cy>Ke6HOI TaltHbI (KOHCTPYKLMS, COfep>KaHue HH(OpMaLIu
U IpaBa 1 0653aHHOCTH 06MasiaTensa MHGOpMalMeil, OTBETCTBEHHOCTD 3a HAPYILICHUE PeXI-
Ma KOH(UIEHIMaTbHOCTI);

2) corymacoBaHue IpaBuUI M3MeHeHUs (TpaHchOpMAlMy) PEKMMOB TailH IpK Hepefade
MHpOpMaIMM MeXy CybbeKTaM, 0COOEHHO U3 OPraHOB FOCYAAapPCTBEHHON BIaCTH;

3) ycTaHOB/IeHMe MPUHINIIOB MePapXUM B CUCTEMeE TailH M yTOYHEHMEe HOPM OTBETCTBEH-
HOCTH 3a pasI/IallieHNe CBeleHNIl, COCTaBIAIOIIMX TaliHY, C y4€TOM COOTHOILIEHN BUOB TaliH.

ITepByto mpo6IeMy MOXKHO PelITh B paMKax pa3paboTku mpoekra PeneparbHOro 3aKOHa
«O cy>xe6Ho1 TaitHe». HOBBII IIPOEKT MOATOTOBIIEH U TPOXOANT 06CyxaeHMe B IIpaBuTenn-
ctBe Poccuiickoit @epepanyn.

[Mpuniymne! (mpaBuaa) TpaHchOPMALNY PEXXMMOB TailH IpefIaraeTcs ChopMyanpoBaTh
CTIeAYIONM 06pa3oM:

1) «mepBUYHBIE» TAIIHBI MOTYT IIEPEXOAUTD KaK B OH U3 PEXXVMMOB «IIepBIUYHBIX» TallH,
TaK U B OJVIH U3 PEXXMMOB TailH «IIPOM3BOIHbIX», 33 UCK/IIOUYEHMEM, O KOTOPOM HIKE;

2) «IIpOM3BOMHBIE» TAIIHBI MOIYT IEPEXOANUTD TONBKO B PEXXIM TOCYapCTBEHHON TalfHbI
MU CITY)KeOHOI TaltHbI (KOMIUIEKCHBIII IO CBOEI CTPYKTYpe).

PaccmoTrpuM noppo6Hee, Kak peanusyioTcs STV IPUHIUIIBL.

B oTHOLIEHNN «IIEpBUYHBIX» TallH:

* CBefleHVs, COCTAB/IAIONINE TOCYAAPCTBEHHYIO TaliHy, ¥ MHGOPMALNs, COCTABIAINAs
CIIy>KeOHYyI0 TaliHy, IpU Iepefade B TI00YI0 OPraHM3aLNI0, OXPAHSIOTCS B TOM XKe PeXIIMe;

® CBEJEHMA, COCTAB/IAOIINE TOCYJaDCTBEHHYIO TalHY, IPY PaCCEKPEeYMBAHUU MOTYT OX-
PaHATLCA B peXXUMe KOMMePUeCcKol, CITy»KeOHOI TallHbI, IMYHON MM CeMETHON TailHBI;

* MHQOpPMAIW, COCTAB/AINIAA KOMMEPYECKYI0, CIyXeOHYI0, TNIHYI0 MU CeMEITHYI0
TaliHy, MO>KeT OBITh 3aCeKpedyeHa B PeXXJMe TOCYAapCTBEHHO TallHbI;

* yHQOpPMAIY, COCTAB/LIIONAs KOMMEPUIECKYIO TallHy, MOXKeT IpH Ilepeiade B OPTaH ro-
CYHapCTBEHHON B/IACTI OXPAHATHCSA B PEXIMe CITy>KeOHOI TailHbI;

* yHpOpMaLNA, COCTABIIAIONIAA IMYHYIO MIN CeMEIHYIO TallHy, MOXKeT B CTy4ae MCIIONb-
30BaHMA €€ B paMKaX IPeANPUHIUMATEIbCKON NeATENbHOCTI OXPAHATHCA B PEXXIME KOMMEp-
YeCKOJ TallHBI;

* yHQOpPMAIN, COCTABIIAIIAs TNYHYIO0, CEMEIHYI0, KOMMEPUeCKYI0 TaliHy, Ipy Iepe-
flade B OpraHbl U OPTaHM3ALUY MOXKET IIepPeiiTy B PeXXMUM IpodecCUOHaIbHOI TalHbI, eCIu
TaKOBOJ YCTAHOBJIEH 3aKOHOM.

OcobeHHOCTD TpaHCHOPMALIMY PEXIIMOB «IIEPBUYHBIX» TailH COCTOUT, 110 MHEHUIO aB-
TOpa, B TOM, 4TO CBEJJEHM, COCTAB/IAIOIINE FOCYJaPCTBEHHYIO TaliHy, HE MOTYT OXPaHATHCA
B IPYTUX PEXUMAaX, €C/IM OHU He PaCCeKPedeHbl, OCKOIbKY 9TOT PeXXIM BCe e UMeeT (1
IOJDKEH VIMEeTb) OIIpefe/IeHHbII IPUOPUTET. BepoATHO, 3Ta 0COOEHHOCTD pacIpOCTpaHALTC A
U Ha peXUM CTy>KeOHOII TailHbL. B 11060M cr1ydae HOBast KOHLEMIVsE (pefiepaTbHOTO 3aKOHA O
CTy>KeOHOII TajfHe TO/HKHA OTBETUTD U Ha JaHHBIIT BOIIPOC.

B oTHOMmIEHMN «IIPOM3BOINHBIX» TAH, UCXOMA M3 PACCMOTPEHHOIO BBIIIE MEXaHM3Ma UX
¢dhopMupoBaHINs, BOSMOXKHOCTH TpaHCHOPMAINU PEKVMOB OTpaHMYeHbL II0CKOIbKY 3Ta
KaTeropys TailH o0ecIe4nBaeT OXpaHy CBeJeHNIT, COCTAB/IANINX KOMMEPYeCKYIo, TMIHYI0
VY CEMEIHYIO TalfHy, TO BO3BPAT B 9TV PEXMMBI He HY>KeH (OHU COXPaHAIOT CBOE JIefiCTBHUe
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HapsAfy ¢ IpogeccroHanbHOl TaitHoit). ClefoBaTenbHO, TpaHCHOpMaLMA PEXXIIMOB «IIPO-
U3BOJHBIX» (IpOoQeccHOHaIbHBIX) TailH (HaKTIYECKVY BO3MOXKHA TOJIBKO B CTOPOHY PeXKUMa
rOCYHapCTBEHHON WM CITy>KeOHOI! TailHBbI.

OcobeHHOCTI TPaHCPOPMALINM PEXXVIMOB «IIEPBUYHBIX» TailH BHOBb BO3BPALIAIOT HAC K
BOITIpOCY 00 Mepapxum B cucTeMe TarH. IIpefcTaBsercs, 4To TOCyAapCTBEHHAs TalfHa JOIDK-
Ha COXPAaHUTDb IIPUOPUTET Ilepef APYTMMIU «IIepBUYHBIMI» TallHaMy. B cBo0 ouepenp, mo-
CJIefHYe He MOTYT VIMeTb IIPMOPUTET IIepef; TallHaMy «IIPOVI3BOJHBIMI», IIOCKOJIbKY, B CUITY
ycnoBuit GopMUPOBaHNA, «IPOU3BOJHBIE» TAJHBI» BKIIOYAIOT «II€PBIYHDIEY.

J1/14 3aKOHOZIaTeIbHOTO 3aKPeIUIeHI CUCTEMbI TallH BO3MOYKHO MCIIO/Ib30BATh IBA BapU-
anTa: 6o B OemepanbHOM 3aKoHe oT 27 uions 2006 1. Ne 149-D3 «O6 nHpopmarum, nHPOp-
MAIMOHHBIX TEXHOJIOTVAX 1 O 3aunTe nHpopMarum» (ganee — 3akoH 06 nHbopManun), oo
B HOBOM CaMOCTOSITe/NIbHOM 3akoHe. [IpemnodrnTesibHee 3TO CHeMaTh B paMKax JOIOTHEHNU:A
HeJicTByIolero 3akoHa 06 MHGOpMaIuy U He IVIONUTH HOBble HOPMATVBHBIE IIPABOBbIE aKTHI.

[TpuHATHE TpaKTIYeCKY OTHOBPeMeHHO 3akoHa 06 nHbopManym 1 PemepagbHOrO 3aKo-
Ha oT 27 uronA 2006 1. Ne 152-03 «O mepcoHaIbHBIX JAHHBIX» (Fanee — 3aKOH O [epCOHAb-
HBIX JaHHBIX) He 00eCIeunso, K COXKaleHNIo, X COITIACOBAaHMe B YaCT!U IIPABOBOTO PEXXUMA
HepCOHA/IbHBIX JaHHBIX.

Hy>xHo 11 0co6bIM 06pasoM salyiaTh epcoHaIbHbIe TaHHbIE, ecmu U 6e3 3TOoro cy-
IIEeCTBYIOT PEKUMBI JIMYHOI, CeMeTHON, IpodecCHOHaNbHOI, TOCYAapCTBEHHOI, KOMMepYe-
CKOI1, CTy>KeOHOII TaltH? Bompoc He IPOCTOIL, 1 POCCUIICKOE 3aKOHOAATE/IbCTBO OTBEYaeT Ha
HEro IPOTUBOPEYNBO’.

@enepanbHblil 3aK0H 0T 27 miond 2006 T. Ne 152-P3 «O nepcoHanbHbIX JaHHBIX» OIpefie-
T IIpefiMeT MPAaBOOTHOLIEHNIT KaK M06yi0 MHGOPMAIINIO, OTHOCAIIYIOCS K IIPAMO MM KOC-
BEHHO OIIpefie/IeHHOMY W/IM OIpefiensieMoMy pusnueckoMy nuiy (CyObeKTy IepCOHANbHbIX
HaHHbIX). CllefoBaTe/IbHO, IEPCOHANIbHbIE JaHHBIE He OIpefie/ieHbl Kak MH(opMauusa orpa-
HIYEHHOTO JIOCTYTIA.

3akoH 06 MHPOPMALVI OTPAHIYNJICS B OTHOLICHNY TIePCOHAIBHBIX JAaHHBIX OTCHUIOYHOI!
HOPMOIJI K CHeI[aIbHOMY 3aKOHOJATeIbCTBY, IpaBfia, B cTaTbe 9 «OrpaHmyeHne JOCTyYIa K
nHpopManuu». TeM He MeHee, M 9TOT 3aKOH He OTHeC IIepCOHAJIbHbIE JAHHbIE B ABHOIT popMe
K KaTeropuy MH(popMaunmuy orpaHNIeHHOrO JOCTYIIA.

OOBACHUTD 3TO MOXKHO C/ICTYIOIIVIM.

Bo-nepBbIX, BajeKo He BCe IIePCOHAIbHbIC IAaHHbIE OXPAHAIOTCHA PEKUMOM KOH(UIEH-
LMaTIbHOCTH (HEKOTOpbIE IIePCOHAIbHBIE JAHHbIE JO/DKHBI OBITH OOHAPOZOBAHBI B COOTBET-
cTBUM C pefiepabHBIMYU 3aKOHAMU, HAIIPYMep, IIepCOHA/IbHbIE JaHHbIE KaH/U/ATOB B JIeIy-
TaThl, APYT¥e MOTYT OBITh OOHAPONOBAHBI IO PEIIEHNI0 CYO'beKTa MepPCOHANTbHBIX JaHHBIX,
HaIpJMep, COfepyKaluecs B IpodecCuOHaIbHBIX SHIVIK/IONENNAX).

Bo-BTOpBIX, ITepCOHATbHbIE JAaHHBIE MOTYT OXPAHATbCA U OXPAHAIOTCA B HACTOAIIee Bpe-
MsA pa3MIYHBIMY PEXMMaMI OTPaHIMYEHHOTO JOCTYHA. Tak, B pe>XX1Me ToCyfapCTBEeHHOI Tali-
HBI OXPAHAIOTCA IepPCOHA/IbHbIE JaHHbIE PANA JIUI, UMEIOINX JOCTYI K TOCYAapCTBEHHBIM
cekperaM. B pexxnMe KOMMepUyecKol TaiflHbl MOTYT OXPaHATLCA IepCOHA/IbHbIe TaHHbBIE aB-
TOPOB HOY-Xay, ICIIONb3yeMbIX B IPOU3BOACTBE. B pexknMe KoMMepuecKoit nmm mpodeccu-
OHAJIPHOJI TAJIHbI OXpaHsAeTCsA MHPOPMALV IePCOHATIBHOTO XapaKTepa, XapaKTepy3yrolas
I10/Ib30BaTeIell IPefoCTaB/IAeMbIX YOIYL. B pexxiMe Mu4HO TallHbI — CBefileHnsA 06 0coOeH-
HOCTSAX INYHOCTH, ee IIPUCTPACTHUAX, IIPUBBIYKAX, MHTEpecax

7 Bomumnckas E.K. Horapuanbras raitHa 1 pexxumbl KoH$uaenmansHocTn // HoTapuanbHbIil BECTHUKD.
2013. Ne 4. C. 27-39.
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Vicxopsa us 3T0T0, MOXKHO YTBEPK/aTh, UTO IIEPCOHANIbHBIE JaHHbIE — 3TO BUJ, CBEJIEHUIA,
HEIIOCPEe[ICTBEHHO CBA3aHHBIX C IMTYHOCTBIO V1/ VIV II03BOJIAIOIINX ee MeHTU(GUIIPOBaTh, HO
He PEXXIM TallHbL. 3aKOHOJATe/IbHOE Pery/InpoBaHe cOopa i UCIOIb30BAHNS IIePCOHATBHBIX
JaHHBIX OOYCIIOB/ICHO 3aIIMTOI HENPUKOCHOBEHHOCTU YAaCTHOI JKM3HY KakK 6a30BOTO KOH-
CTUTYLMOHHOTO IpMHIMMIa®.

Tem He MeHee 3aKOH O I€PCOHAIBHBIX NAHHBIX ompeperser (cTarbsa 19) Mepbl mo obe-
CIIeYeHUI0 6e30IIaCHOCTY IePCOHAIbHBIX JAHHBIX IIPY UX 00pabOTKe BHE 3aBUCUMOCTM OT
YCTQHOBJICHHOTO OIIepaTOPOM peXk1iMa KOH(GUIEHIVIaIbHOCTI, 8 CKOpee UCXOMA 13 CaMOCTO-
SITETIBHOTO PeXX1Ma KOHQUAEHI[MATbHOCTH [IePCOHATbHBIX JAHHBIX.?

B pamxax ytouHeHus B 2009-2010 rr. koHIenuuy obecrnedenns KOHGUIEHIMATbHOCTH
1 6e30IaCHOCTU MePCOHATbHBIX JAHHBIX TPAaBONPUMEHUTE/IIMU IIPEMIaraaoch ONepaTopoB
HETOCYHapCTBEHHBIX MH(GOPMAIVOHHBIX CUCTeM 0053aTh 3alMINATh CBOM CUCTEMBI 1160 B
paMKax peXXVMOB KOHQUIEeHIMATbHOCTI, PaCIpOCTpaHAeMBIX Ha MH(OPMALMOHHYIO CYCTe-
MY B LIEJIOM (B wacTHOCTH, PEXMMBI 3aIUThI 6aHKOBCKOIL TallHbI, HAJIOTOBOI TalHbI ¥ MHBIX
BUJIOB TallH, YCTAHOBJIEHHBIX (eflepaTbHBIMM 3aKOHAMM), TNOO0 UCXOMA 13 OOLIMX CTaHAap-
TOB 3alUTHl MH(OPMALNM, CAMOCTOATENILHO OIpefesisasa afleKBaTHble METONBl M CPefCcTBa
3aIUTBI IIEPCOHANBHBIX TAaHHBIX C YYETOM MX IPUPOJBI, 06beMa 06pabaThiBaeMbIX JAHHBIX,
CTOMMOCTI IPUMEHEHVsI Mep 3alVIThI, XapaKTepUCTUK MHPOPMALVIOHHBIX CUCTEM OIleparo-
Pa M yYMTbIBasA OTpacieBble peKOMEeH Il U.

OnHaxo JaHHAsS KOHLENIVISI BCTPETI/IA COIIPOTUB/IEHNE PETY/IITOPOB 1 He ObIIa peannso-
BaHa. HecmoTps Ha cmardenne B 2011 ropy nop BAMAHMEM IPOTECTOB IIPaBONPUMEHNUTENEN
Tpe6oBaHMII 10 6E30IIACHOCTY MePCOHAIbHBIX JAHHBIX, BOIPOC UX COOTHOILIECHNA C MepaMI,
IPYHMMAEMBIMH JIA 3aIUTBI CBEJICHIIT B YCTAHOB/IEHHBIX X 00/afjaTesieM peXX1Max KOHPM-
TEeHIMATbHOCTH, OCTAETCA OTKPBITBIM.

PaccMoTpuM 0CO6EHHOCTYM OXpaHBI IIEPCOHANIBHBIX JAHHBIX B PAMKaX OTHE/IbHBIX PEXI-
MOB KOH(DMIEHIINATBHOCTH.

ITpo6eMbl OXpaHbI HEPCOHATbHBIX JAHHBIX B PEXIIMe KOMMEPUYECKOIl TallHbI OIpefesis-
I0TCS TeM, YTO TPeOGOBAHS 110 3alUTe IePCOHATbHBIX JaHHBIX 00513aTe/IbHBI, @ PEXXIM KOM-
MepYecKoll TaltHbl 06mafiatens nHpopMmanun (paboTofaTenb) yCTaHABIMBACT IIO CBOEMY yC-
MOTPEHMIO C yIeTOM 3aKOHOJIaTeIbHBIX orpaHmndeHuit. CriefoBaTe/IbHO, OH BBIHYXJIeH 160
OXpaHATD BCe IIePCOHA/IbHBIE JAHHBIC B PEKMMe KOMMEePYecKOil TallHbI (3TO ceifyac MpaKTu-
KyeTcst), b0 yCTaHABIMBATS /ISl HUX (VI [Is1 YaCTH UX) KaKOII-TO OCOOBII PEeXXUM KOHM-
JEeHIMATbHOCTH.

# CMm. Manenna M.H. IIpaBo Ha TaifHy 1 HENIPMKOCHOBEHHOCTb IIepCOHATbHBIX TaHHBIX // XKypHan poc-
cuiickoro mpasa. 2010. no 11. C. 18-28; Cmupnosa JI.I. K Bonpocy o ponu nmpaBoBbix nosunuii Koncrurymm-
onHoro Cyzia PO fij1s1 3a1uThl yTO/10BHO-TIPOIECCYabHOTO MHCTUTYTA TaitHbl // AfBokar. 2010. no 3. C. 5-12.

? Iloctanosnenue IIpaBurenpctBa PO ot 1 HOsA6ps 2012 1. no 1119 «O6 yrBepxaennn Tpebosanuit K
3aIyITe IIePCOHAIBHBIX HAHHBIX PN X 00paboTKe B MHPOPMAIIVIOHHBIX CHCTEMAX [EePCOHAIBHBIX JAHHBIX»;
ITpuxaz ®CB Poccun ot 10 mions 2014 . no 378 «O6 yrBepxaennyu CocTaBa I COep>KaHUA OpraHN3aLMOH-
HBIX U TEXHNYECKUX Mep 10 obecredeHnio 6e30MacHOCT IIepCOHAMBHBIX TaHHBIX IPK UX 06paboTKe B MH-
(HOpMaLIMOHHBIX CHCTEMaX IIePCOHAIbHBIX JAHHBIX C MICIIO/NIb30BaHUEM CPEICTB KPUITOrpaddecKoil 3alnThl
nHbOpMaNNY, HeOOXONUMbIX /s BBIIIOTHEHNUS YCTaHOBIeHHBIX IIpaBurenpctBom Poccuiickoit Pepmeparinm
TpebOBaHMII K 3alIMTe IEePCOHAIBHBIX JAHHBIX /I KaXXIOr0 13 yPOBHeIT 3aIUIIeHHOCTI» (3aperucTpupo-
BaHO B Muniocte Poccuu 18 aBrycra 2014 r. no 33620); ITpukas @CTIK Poccun ot 18 despans 2013 . no 21
«O6 yrBepxpaernu CocraBa U COIEp)KaHNUSA OpPraHM3aLMOHHBIX Y TEXHIYECKUX Mep Io obecredeHnio 6e30-
[IACHOCTY IIEPCOHAIBHBIX JAHHBIX P X 00pab0TKe B MHGOPMALOHHBIX CHCTEMAX [IePCOHATBHBIX JAHHBIX»
(3aperncrpuposano B Muniocre Poccun 14 mast 2013 . no 28375).
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I[TepBblit BapuaHT yroOeH paboTORATENI0, IOCKOIbKY OH MOXeT YHUQUIMPOBATh MeXa-
HI3MBI 3aIU T HHYOPMALINY, COCTAB/IIONIE] KOMMEPUYECKYIO TAllHY, ¥ MEXaHI3MBI 3aII[ITHI
IIepCOHAIbHBIX HaHHBIX. OHAKO PAJ] yBa)KaeMbIX MCCTIEfIOBATeNEl CUMTAIOT, YTO «CBEJIEHNA O
IIepCOHAjIe He MOTYT AB/IATHCA KOMMEPYECKOII TalfHOM, a COCTaB/IAI0T IIEpPCOHAIbHbBIE JAHHbIE
¥ JIOJDKHBI 3aIMIAThCA B COOTBETCTBMY ¢ T11. 14 Tpynosoro xopiekca P® u 3akoHoM o miepco-
HaJIbHbIX JaHHbIX» !,

B wactHOCTH, ccbtasich Ha TK PO, JI.K. Tepemenko ykasbiBaet (TaM >ke) «CIIOPHBIM SBJIA-
€TCs1 OTHECEeHMe K KOMMEpPUECKOI TallHe CBeJeHUII O JO/DKHOCTHBIX OK/IAfIaX, CUCTeMe IIpeMMU-
POBaHMA U MHOTO MOOIPEeHNUA». B 41c/ie cBefieHNil, KOTOpble He MOTYT COCTAB/IATb KOMMEp-
JeCKyI0 TaliHy, Ha3BaHBI CBEJIEHNS O CUCTeMe OIUIaThl TpyAa (1L 5 cT. 5 PefrepanbHOroO 3aKoHa
ot 29 mions 2004 1. Ne 98-D3 «O koMMepuecKoli TaiiHe») 1 06 oIiaTe TPyAa pabOTHIKOB He-
KOMMep4ecKyX opranmusanuii (1. 9 ct. 5 aroro 3akona). CrieoBaTe/IbHO, JaHHOE OTPaHNYeHIe
He OTHOCHUTCS K CBEIEHISIM O pa3Mepe OIUIATHI TPY/a KOHKPETHOTO PpabOTHMKA.

Bo3HuKaeT BOIIPOC 0 BO3MOXKHBIX IIPAaBOBBIX HMOC/IENCTBIAX pasIIalleHys NHGOpMaLum o
CBOEIT 3apabOTHOI IUTaTe caMyM PabOTHMKOM. Ecm mpusHaTh, YTO 9TI CBEIEHMS COCTABIAIOT
KOMMEPYECKYI0 TaliHy, TO B COOTBETCTBUM C IOAIML. «B» I 6 cT. 81 Tpymosoro xogexca PO (ma-
nee — TK P®) paboTHuKy rposut yBonbHeH1e. Heo6xommumo o6patutb BHUMaHMe Ha GOpMyIu-
poBky atoro nonoxxenyA B TK PO: «TpynoBoit JOroBop MoXKeT ObITb paCTOPIHYT paboTofaTesieM
B CJIy4asX: ...B) pasI/IallleHNs OXpaHAeMOl 3aKOHOM TaiiHbI (TOCYIapCTBEHHO, KOMMePYeCcKol,
cny>1<e6H0171 L IHOJT), CTaBIIEl M3BECTHOI pa60THm<y B CBS3M C YICITIOJITHEHMEM UM TPYLOBbIX 00s-
3aHHOCTeI1, B TOM 4MC/Ie PAsI/IALeH s IePCOHA/IbHBIX JAHHBIX APYTOro paboTHMKax L.

Ortcrofa crefyioT fiBa BbIBOJA:

1) mepcoHanbHbIe JaHHbIE PACCMATPUBAIOTCA KaK COCTaBHASA YaCTh OXPaHAEMOIT 3aKOHOM
TallHBbI;

2) pasrianreHne pabOTHUKOM UY>KIX [EPCOHATbHBIX JAHHBIX MOXXET IIOBJIEYb YBO/IbHE-
Hite. CrIeloBaTe/IbHO, TaKIe IePCOHA/IbHBIE JAHHbIE He JO/DKHBI OBITh M3BECTHBI IPYTUM pa-
60THMKAM, B TOM 4ucrie u oT camoro paborunka. ®axtndeckn TK PO paer paboropmarenio
IpaBO 3alpelaTh pasalleHne CBOUX MePCOHATbHBIX JAHHBIX PaOOTHUKOM. JTO 37IEMEHT
KaJ[pOBOJI OIUTUKM, KOTOPBIN XapaKTepeH Ui MOCTCOBETCKOTo O6usHeca. Bmecre ¢ TeM, He
VICK/TIOYAl0, YTO HEKOTOpble pabOTHMKM OYAyT 6/1arofapHbl pab0oTOIATEIIO 3a IIONTyYeHHOe OT
HEro 3aKOHHOE IIPaBO He COO0IIaTh YWIeHaM CeMbI Pa3Mep CBOETO TOXOJa.

Ecnn ke jaHHbBIe 0 3apabOTHOI I/IaTe PAaOOTHIKA OXPAHSIOTCS B PEXXIME IIEPCOHAIbHBIX
IAHHBIX, TO paOOTHHUK BIIPaBe CAMOCTOATE/IBHO ONPEE/ATh HOPALOK UX PACIPOCTPAHEHUSL.
Ho BcTynas B TpynoBble OTHOIIEHNS, pAOOTHUK IPMHMUMAET Ha ce0s onpefje/ieHHble 00s3aH-
HOCTH, YCTAaHOBJIEHHBIe paboTofiaTeneM, B TOM 4MC/Ie 0O:A3aHHOCTH, Kacaloliecs PeXXIIMOB
OXPaHBI CBEJICHNII, CTaBIIMX M3BECTHBIMI PaOOTHIKY B CBA3Y C UCIIOTTHEHMEM TPYLOBBIX 0051-
3aHHOCTEIL.

Y.M. CraHckoBa (TaM >Ke) COMHEBAETCSI, YTO IIPU OTHECEHNN MHPOPMAIUI O 3apabOTHOI!
IUIaTe K KOMMepUeCcKoli TaliHe paboTofaTesieM MOXKeT OBITh ITO/Ty4eHa KOMMepPUecKasi BBITOfia,
XOTSI TTOC/IefHee ABJIAETCS IPM3HAKOM KOMMePUeCKOlt TaiiHbI. [leicTBUTENIbHO, pefiepanbHbIM

10 Tepemenko JI.K. IIpaBoBoil pex1M MepcOHaNIbHbIX JAHHBIX M 6€30IIaCHOCTD M4HOCTY // 3akoH. 2013.
Ne 6. C. 37-43; Cranckoa Y.M. IIpaBoBoit aHa/IM3 TOKaTbHBIX HOPMAaTMBHBIX aKTOB PabOTOfATEIA MO 3aluTe
uHbOpMaLUM OrpaHNYeHHOro foctyma // Tpynosoe npaso B Poccun n 3a pybesxxom. 2011. Ne 2. C. 30-32.

" K coxasieHnio, aBTOPbI YaCTO UTHOPUPYIOT COOTHOIIIEH e B ykasaHHOM nonoxkennn TK PO nmepconans-
HbIX JJAHHBIX U TaifH KaK 4acTHOTo 1 o61ero. Cm., Hanp.: Tonopkosa C.A. PasrialieHne 0XpaHAeMOii 3aKOHOM
TalHBI KaK TPyZi0BOe NpaBoHapyuienne // Tpynosoe npaso B Poccun u 3a pybesxom. 2012. Ne 3. C. 26-30.
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3aKOHOM KOMMepuecKas TailHa OIpefe/AeTCs KaK «peXXyM KOHUeHIIaTbHOCTY MH(pOpMa-
LYV, HO3BOJISAIOMINIT ee 06/IafaTesIio IpH CYLeCTBYIOLUX MIM BO3MOYXXHBIX 00CTOSATETbCTBAX
YBEIMYINUTD TOXOMBI, N30€KaTh HEONPABIAHHBIX PACXOfIOB, COXPAHUTD IIOJIOXKEHIIe Ha PbIHKE
TOBApOB, PabOT, YCIIYT WM MOMTYYUTb UHYI0 KOMMePYecKyio BbIrogy» (m. 1 ct. 3). ITonaraio,
4TO B JAHHOM CITy4ae KOMMepUecKas BBITOfja paboTomaTe s MOYKeT CK/IafbIBAThCs, KaK MUHM-
MyM, U3 TP€X COCTAB/IAIOIINX:

1) BO3MOXKHOCTB M30eXKaTh HEOIIPABIAHHBIX PACXOMIOB IIPY 00eCIIeYeHNN OfHOTO PEeXKUMA
KOH(VIEHINAaTIbHOCTY BMECTO JIBYX;

2) BO3MOXXHOCTD ONTHMU3KMPOBATh (HOHJ 3apabOTHOI IUIATHI 32 CYET MHAMBU/YATbHBIX
YCIIOBMIT TPY/IOBOTO IOTOBOPA;

3) BO3MOXKHOCTD y/iep>KaTb LIeHHBIX paOOTHUKOB OT Nepexofia K KOHKYPEHTaM.

BmecTe ¢ TeM, HeOOXOAMMO IIPUSHATD, YTO CyaMy 0O1LIell IOPUCAUKIUY CO3TaHBbI IIpeLie-
IeHTBI KaK OTMEHBI pellleHnI paboTofaTed, OCHOBAHHBIX Ha OXPaHe IepPCOHA/IbHbIX JAaHHBIX
B peXXuMe KOMMepUecKOl TalfHbl'?, TaK 1 IPU3HAHNUA TaKOJ OXPaHbI IIpaBOMEpPHOI".

YM. CranckoBa yKasbIBaeT TaK)Ke Ha TO, YTO BBefIeHME PeX/Ma KOMMEPYeCKOil TaifHbI
B OTHOIIECHMMU CBEJieHMIT O 3apabOTHOI IIaTe BiledeT 3aKpelIeHMe B JIOKaIbHBIX HOPMa-
TMBHBIX aKTaX psJia 3allPeTOB [/ pabOTHUKOB, M3 CMBICTa KOTOPBIX CIeNyeT, B YaCTHOCTH,
YTO «paOOTHUKY IIOJIYYUTH CIIPABKY O JOXOfAX /IS MOTYydYeHV KpeguTa B OaHKe MM Jyid
o opM/IeHNAA BU3BI HEBO3MOXKHO. [Ie/10 B TOM, YTO B COOTBETCTBUM C IIOJIOXKEHUAMU 4. 1 CT. 6
®epepanpHOro 3akoHa «O KOMMEPUECKOIT TailHe» obmaarenb MHGOPMALNH, COCTABIIAOLIEN
KOMMePUeCKYI0 TaliHy, 06s13aH IIPefOCTaBUTh NMH(GOPMAIINIO, COCTABILAION[YI0 KOMMEPUECKYI0
TailHY, TOTBKO II0 MOTMBUPOBAHHOMY TPeOOBaHIIO OpPraHa TOCYAaPCTBEHHOI BIACTY, NUHOTO
rOCYapCTBEHHOT'O OpraHa, OpraHa MeCTHOro camoympasnennd. Opnaxo ct. 62 TK PD npen-
yCMaTpUBaeT, YTO I10 MMCbMEHHOMY 3asIB/ICHUIO PaOOTHMKA paboToaTeb 00s3aH BBIIATD KO-
IV TOKYMEHTOB, CBSI3aHHBIX C pabOTOI1, B TOM YNC/Ie CIIPABKIL O pasMepe 3apabOTHOI! I/IaTh
U (HaKTUIeCKH HAUVC/IEHHbIX I YIIAY€HHBIX HAaIOTaX».

[TpencTaBisfeTcs, YTO yKasaHHas IpoO/IeMa JISKUT He CTOIBKO B IVIOCKOCTI COOTHOIIEHYIS
PEXUMOB KOH(UIEHIMATbHOCTY, CKOJIBKO B KOPPEKTHOCTY YCTAHOBJICHNUS U OOecIedeHNs
pexuMa KOMMepUecKolt TaitHbl. OUeBMIHO, YTO pabOTOHATENIb He MOYKET PYKOBOJCTBOBATHCS
B cBoell meATenbHOCTH Tonbko TK P®, Tonbko DepgepanbHbIM 3aKkoHOM «O KOMMepPUYecKoi
TaitHe» 1w Tonbko PefepanbHBIM 3aKOHOM «O IepCOHaTbHBIX JaHHBIX». Bce 3akoHOmaTenb-
HO€ perynMpoBaHie VICIONHAETCA UM B COBOKYIHOCTI. IIpy 3TOM B pasHbBIX CIydasx MOTYT
yCTaHAB/IMBATbCS pasHble IIPUOPUTETHL. B yacTHOCTH, KOra pabOTHMKY TpebyeTcs ClipaBKa
LA TIOMy4eHUs KpefuTa B 6aHKe nnm oopMIeHNs BU3BL, ¥ pabOTOfATENsI HET OCHOBAHMIL
OTKa3bIBAaTh €My B 9TOM, XOTS ObI IIOTOMY, YTO Ilepefiadya 3Tux cefeHuit 6anky nm GMC
He HaHOCUT eMy KOMMepYecKoro Bpefia. To ecTb B JaHHOM C/Ty4ae IPMOPNUTET VIMEIOT IpaBa
paborHuka. C Ipyroit CTOPOHBI, MOXKHO HMPEACTABUTH CUTYALNIO, KOIJA B IIe/ISIX 3ALINTHI OT
He06POCOBECTHOI KOHKYPEHIMM PabOTOATENb XKECTKO 3alpeliaeT pasrialliaTb CBEEHsI O
3apabOTHOI [JIaTe ¥ MHBIX BBIIIATaX PAOOTHUKY, y4acTBYIOLIEMY B IPOBEJEHNN BBICTABOK,
KOH(epeHL T, IeperoBOpoB U T.II.

CrienlMamcThbI-TIpaBoBebl 00pAIAloT BHUMaHMe Ha AMcOamaHC MHTEPeCcOB B POCCHUIL-
CKOM 3aKOHOJATE/IbCTBE B CTOPOHY a0COMIOTU3ALNM VHTEPECOB CyOBeKTa IepCOHAIbHBIX

12 Cm., Hamp.: VIBaHOB V1. He pactepsrs komMepueckyto Taitay // 9XK-FOpuct. 2013. Ne 35. C. 1, 6.

3 Hanp.: Hrommane E.C., IlepeBanoB B.A. Oxpana u 3aumra mHGOPMALN, COCTABIIAILEN KOMMepUe-
ckylo TaitHy // 3akoH. 2013. Ne 6. C. 48-55.
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[aHHBIX 03 y4eTa peasbHbIX BOSMOXKHOCTEI OLepaTOpOB'Y. DTUM CYyIIeCTBEHHO Pa3InyaioT-
s TIOTIOXKeHMsI 3aKOHa O IepCOHaNbHBIX AaHHBIX 1 KonBennym Cosera EBpomsl o samute
busMYeCcKuX MNI] IPK ABTOMATU3MPOBAHHOI 00pabOTKe IIepCOHAIbHBIX JAHHBIX. B KauecTBe
omeparopa BbICTymaeT u paboromarens. ObecredeHne 6GamaHca MHTepecOB pabOTOmATENsS
(omepatopa) 1 paboTHuKA (CyOBeKTa IMEPCOHANBHBIX JAHHBIX) 0COOEHHO HEOOXOAMMO IPK
paspaboTKe U IPUMEHEHNI Mep 3aLUThI MH(OPMALNH, COCTABIIAIONEl KOMMEPYECKYIO Tali-
HY, B TOM YJCJIe IePCOHAIbHBIX TaHHBIX, TAKIX KaK Pe3y/IbTaThl BUCOHAOMIONEHN, TIPOCTTY-
IIVBAHY CITyXeOHOTo TenedoHa, IPOCMOTPa NEKTPOHHOI TIOYTHI 1 AP.

Paboroparenio npu 3TOM HeOOXOAMMO OCO3HABATh, YTO yBaKEHNUE U 3allIITA NHTEPECOB
paboTHMKA KaK CyObeKTa IePCOHANbHBIX TaHHBIX IPMHOCUT PAbOTOATENI0 KOMMEPUECKYIO
BBITOJly — IOBBIIIAETCSI IIPOM3BOJUTEIBHOCTD TPY/AA.

PaGOTHMKY CTOUT IOMHITb, YTO TPYAOBbIE OTHOLIEHVSI CTABSIT €r0 HeM36eXXHO B 3aBUCH-
Moe TIOJIOXKeHMe OT paboTofiaTeNs, HO yBa)KeHNe U 3alUTa MHTePecoB paboTofaTe s MPIHO-
CUT JVBUMICHIBI M CAMOMY PabOTHUKY — IIOBBILIAETCSA OIIATA TPY/AQ.

OnHako B BbIOOpe pekniMa KOH(NIEHIMATbHOCTY /IS 3alUThl IePCOHATbHBIX JaHHbIX
PabOTHMKOB pabOTOIATENNb 3aKOHOM He OTPaHIYEH.

B wacti cooTHOIIEHNS TPOECCHOHANBHOI TAllHbI U IIePCOHAIBHBIX JAHHBIX HEOOX0aM-
MO OTMETHTB, YTO IPOeCCHOHANbHAS TallHA COOCTBEHHO U BKIIIOYAET CBEEHSI, COCTABIIA-
IOLIMe TMYHYIO MU CeMEIHYI0 TaiiHy (IlepcoHaabHble BaHHble) U (m1n) MHPOpMALNIo, Co-
CTaB/ISIOLIYI0 KOMMEPYECKYIO TailHy. [IprMepoM «OXHOPOLHOI» HPOdeCcCHOHAIbHOI TaiHbI
SIBJIsSIETCA BpaueOHas TailHa, a IPUMEPAMI «CMEIAHHOI» — HAJIOroBas'® 1 HOTapuajbHaslL.

Hampumep, B cootBeTcTBUM ¢ OCHOBaMU 3aKOHOfaTenbcTBa Poccuiickoit degeparun o
HOTapuare HOTApUYC, HO/DKHOCTHBIE JIMIJA HOTAPMAIBHBIX IIA/IAT, JIMIA, OCYIIeCTBIISIONINe
06paboTKy BHOCUMBIX B efMHYI0 MHPOPMALMOHHYIO CUCTeMy HOTapuara CBeieHNit, 00s13aHbI
XPaHNUTD B TailHe CBEJieHNs, KOTOPbIE CTaIM €My M3BECTHBI B CBSI3Y C OCYILECTBICHUEM €TO
podeccroHaIbHON eATeNbHOCTH, He PACKPbIBaTh TPETHUM JIMI[AM U HE PACHpPOCTPAHATh
CBefleHMsI, COfeprKallecss B 9TOl MH(GOPMALMOHHON CHUCTeMe, 32 MCK/IIOYEHNEM CIIydaes,
ycranosneHHbix OcHOBaMu. 3a pasITIallieHNe TN He3aKOHHOe UCIIOIb30BAHUE YKa3aHHbIX
CBefieHMI1 (COCTAB/IIIONINX HOTAPUA/IbHYIO TAIHY) TaKIie INIa HECYT OTBETCTBEHHOCTB, IIpefi-
YCMOTPEHHYIO 3aKOHOAaTenbcTBoM Poccutickoit @epepanuym. [IpuMeHNTeTbHO K KOHKPETHOI
MH(GOPMAIVIOHHOI CHICTEME YPOBEHbD 3aINTHI CBEIeHNUIT, COCTABIIAOIINX HOTAPUAIbHYIO Tail-
HY, Bblllle TpeOOBaHMII 110 6e30MaCHOCTY MIEPCOHATIbHBIX [JAHHBIX, YCTAHOBIEHHBIX 3aKOHOM
0 MePCOHA/IbHBIX JAHHBIX 1 IIPUHATHIMIU B COOTBETCTBIUM C HUM HOPMATUBHBIMY IIPAaBOBBIMU
axtamu. IIpu 9TOM, KOHEUHO, peanu3yeTcs: OANH PEKUM KOHPUAEHINAIBHOCTH, @ He [[Ba.

[TpuMeHNTENBHO K TOCYAAPCTBEHHON TailHe, IIOJIATal0, YTO OA/IAHC MHTEPECOB CYyObEKTOB
[IepCOHA/IbHBIX TAHHBIX, IMEIOIMX HOIYCK K CBEJEHNSIM, COCTAB/LIIOIIVIM TOCYAAPCTBEHHYIO
TailHy, CMEIAeTCs B CTPOHY MHTEPECOB TOCYHApCTBa, TPeGOBAHNA IO 3all[UTe CBEJEHMII,
COCTABIAIOIINX TOCYAAPCTBEHHYIO TalfHy, )KecTde TpeOOBaHMIl MO 3all[UTe NepPCOHATbHBIX
[aHHBIX, HO U IIPU 9TOM PabOTOfATENb HO/DKEH IOMHUTD O NIPaBaX CyObeKTa IepCOHATbHBIX
[aHHBIX I 3AIVIIATD VX B TeX CIy4asx, KOTZA 9TO He IPOTUBOPEUNT TPeOOBAHIAM 3aI[UTEI
rocygapcrBeHHON TaltHbL. K aTomy ero o6sasbiBaetT Koncrurynus Poccuiickoit @epepanyn, B
4. 3 cT. 55 KOTOPOJT ¥ YCTAaHOBJIEHBI IIPUHIINIILI Oa/IaHCa MIHTEPECOB:

!4 Tepemenxo JI.LK. O cobmropennn 6ananca MHTEPECOB IIPY YCTAHOBICHNN Mep 3allMThl IepCOHATbHBIX
manHbIX // YKypnan poccuiickoro mpasa. 2011. Ne 5. C. 5-12; Hasaposa JI.H. IIpo61eMbl IIpaBOBOJ OXpaHbI
orepaTopamm MepCoHanbHBIX JaHHBIX // VIHdopMmarmorHoe mpaso. 2010. Ne 1. C. 14-19.

'* [llexoBueBa E.B. Hamorosas TaifHa: mpaBoBOJi peXKMM OXpaHbI // JIeHUHIpagcKuil IOpUANIeCKIIT XKyp-
Ha 2013. Ne 1. C. 38-42.
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[NCKyCcCnoHHbI Kiy6

«3. ITpaBa u cBOOOIDI YeTOBEKa U IPAXKFAHNMHA MOTYT OBITH OrpaHIdYeHb! defepaabHbIM
3aKOHOM TOJIBKO B TOJT Mepe, B KaKOJl 9T0 HeOOXOAVIMO B LIeJISIX 3aLIMUTHI OCHOB KOHCTUTYIIN-
OHHOTO CTPOSi, HPaBCTBEHHOCTH, 30POBbS, IIPaB I 3aKOHHBIX MHTEPeCcOB APYIUX /L, 0be-
criedeHst 0OOPOHBI CTPAHBI U 6E30MaCHOCTI TOCYAPCTBAY.

BepHeMCst K OFHOMY 13 IIOCTAaBJIEHHBIX B CAaMOM Hadvajie BOIPOCOB. DTO BOIPOC 0O cbHa-
JTAHCMPOBAHHOCTY HOPM OTBETCTBEHHOCTH 32 pasI/IallleHlie PAa3INIHbIX BULOB HHpOpMannn
OTPaHNMYEHHOTO JOCTYTIA.

Jlo HemaBHero BpeMeHM JUCIPOIOPLIVY ObIIY BOIMIOLMMM, B YaCTHOCTH, YTONOBHAS OT-
BETCTBEHHOCTb 32 pasI/iallieHrie KOMMePUYeCKoit, 6aHKOBCKOII 1 HalmoroBoit TaitHsl (cT. 183 YK
P®) 6bu1a BbILIIE, Y4eM OTBETCTBEHHOCTD 3a pasIIallieHlie TOCYapCTBEeHHO TaiHbl (cT. 283 YK
P®). Deneparnbhblil 3aK0H OT 7 Aekabpst 2011 . Ne 420-D3 ee ycTpaHWI, CHUSUB MAKCUMaJlb-
HBII CPOK jmineHnst cBoboxsl mo cratbe 183 YK PO ¢ 10 go 7 net. OgHako CyliecTByIOIee
COOTHOIIEHME CAaHKI[UIT BBI3bIBaeT MHOTO BOITpocoB. Hanpumep, ypaBHAMNCh MaKCUMaTbHbIE
CaHKILMY 3a pasIJIallleHyie KOMMePYeCcKoll M TOCYAapCTBEHHOI TaitH. OueHb GOMBILIOIN pas-
6poc B CaHKIMAX 3a pasIjallleHue PasInIHbIX TpodecCHOHaNbHBIX TaliH. MUHMMAaTbHBII
ypOBeHb offuHakoB — mTpad B pazmepe 80 ThIcAY py6iiell, a BOT MaKCUMaJIbHBIII KOIe6meTcs
OT MCIIPaBUTENBbHBIX paboT Ha cpok 70 1 ropa (ct. 138, cT. 141 YK P®) o numreHust cBo60g51
Ha CPOK [0 7 71eT (HasoroBasi, 6aHKOBCKast TaitHbL, CT. 183 YK PO).

CTpaHHBIM BBIIIAUT COOTHOIIEHME CAHKIMIT 110 CT. 137 («HapyiueHne HEIIPUKOCHOBEH-
HOCTM Y4acCTHON >KM3HU») U ApyruM ctatbsaMm YK PO, kotopble, 1o CyTH, «00eCredrBaT»
OTBETCTBEHHOCTDb 3a HapyllleHUe HelPUKOCHOBEHHOCTM YaCTHOJ XXM3HU (HapylleHye TalfHbl
HepPeICK, PasIyIallieHyie TalHbI YChIHOB/IeHsT). [lo/mydaercss, 4T0 3a HE3aKOHHOe COOMpaHIe,
HAIPUMED, XYPHAIUCTOM CBEIeHWIT O YaCTHOI XU3HY /MIfa (B TOM 4ncyie 06 yChIHOB/IEHNIN)
yCTaHOB/IEHA MUHMMAJIbHAsI OTBETCTBEHHOCTD B BU/fe LITpada B pasMepe 1o 200 Teicsd py6rteit,
a 32 He3aKOHHOE IIPEfOCTAB/IEHNe 3TUX CBeeHNMI )KYPHAIUCTY PAabOTHNKOM OpraHa OIeK! U
IIOII€YNTE/IbCTBA [IOC/IeRHNIT OyeT HakasaH mTpadoM B pasmepe o 80 ThIcsAY pyorert.

A BOT yrojoBHOe HaKasaHle Ha pasIyallleHye BpadeOHOI TallHbI B ABHON (popMe He ycTa-
HOB/IeHO'®. EcTb 06mMil cocTaB afjMUHUCTPATUBHOrO IpaBoHapyurenys — Crarbs 13.14.
«Pasrmamenne nHboOpMaLUy ¢ OrpaHNYeHHBIM JocTynoM» Komexca Poccuiickoit @epeparum
00 a]MMHICTPATUBHBIX IPABOHAPYIIEHNAX, KOTOPBII MOKPbIBAET BCE CIyYal pasI/IalleH s,
3a MCKITIIOYEHJEM C/Ty4aeB, eC/ii pasIyIallieHye TaKoil MHGOPMAII Biie4eT YTOMOBHYIO OTBET-
CTBEHHOCTD. YCTQHOBJ/ICHBI CAaHKIIMM IO 3TOJ CTaThe: afMUHICTPATUBHBIN MITpad Ha rpak-
IaH B pasMepe ot 500 1o 1 Teics4M py6rielt; Ha JO/DKHOCTHBIX JINL, — OT 4 TBICAY JIO 5 THICAY
pyoierL.

Omnpepenena Taxke afIMUHICTPATUBHASA OTBETCTBEHHOCTD 3a «HapyIenne ycTaHoB/IeH-
HOTO 3aKOHOM TIOpsiiKa cOOpa, XpaHeHNsI, NCIIONb30BaHMs MM pacopocTpaHeHus nHdop-
Maummu o TpaxaaHax (mepcoHanbHbIX AaHHbIX)» (Crarhs 13.11.). MyHMMaIbHAS CAHKIVS —
mwrpad oT 300 o 1 Thic. py6eli, MaKkcuManbHbliT mTpad — Ko 10 ThIC. Pyo.

[Tormy4aetcs, 4To 3a pasIvIallieHye BpadeOHOII TallHBL, T.e. PACIPOCTPaHEHNe IIepCOHAIb-
HBIX JaHHBIX NaL[eHTa, BUHOBHOE JINII0 MOXXeT OBbITh omrpadosaHo mmbo Ha 5 ThIC. py6. (110
cT. 13.14) nmu60o Ha 10 ThIC. Py6. (O CT. 13.11). PagHuija HeBenmuka, HO BCe ke OHa ecTb. Kpome
TOTO, COMHUTETbHO, YTOOBI JaKe MAaKCUMA/bHBI IITpad yHIOBIETBOPUI CYOBEKTa HepCo-
HAJIbHBIX JAHHBIX, YbJ TaHHbIE ObIIN pasIyIallieHbl.

TpyrmHO cKkasarh, KaKM JO/DKHO OBITb COOTHOLIEHNME CAaHKIMII 3a pasIvIallleHye pasind-
HBIX BUIOB TailH, HO, OYEBU/HO, YTO ITO COOTHOILIEHNE [TO/DKHO OBITh IOTMYHBIM, IIPUYEM

' Msanos I1.C. Bpaue6nas Taiina // CIIC «KoncynprantIlmoc». 2012.
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TaKas JIOTMKa JO/PKHA BbITEKATh 113 KOHCTPYKI MM CUCTEMbI OTPAaHNYEHNA JOCTYIA K I/IH(i)Op-
Malun. A sto €€ OOVIH apTyYMEHT B IIO/Ib3Y €€ CO3JaHNA 1 3aKOHOAAaTEIbHOTO O(POPMHCHI/IH.
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Abstract

The article proposes a personal approach to the formation in Russian legislation a closed system of
limiting access to information that is a system with several types of secrets. Under the presented con-
ception, the secrets are classified by the type of their formation. Primary secrets directly related to the
activity of a subject and ensure his right to the restricted access to the information. Such secrets deal
with the information processed by the subject during his activity. Derived secrets relate to the obligation
of a subject as to the protection of information of another subject and communicated on a secret basis
(regime of confidentiality). The article specifies the elements of legal regime for each type of secrets
including subjective elements and the elements of legal regulators. The article proposes the principles
of transforming the regimes for secrets when transmitting information. It studies the regimes of con-
fidentiality acceptable to protect personal data (commercial secret, professional secret, state secret,
business secret) and makes a conclusion on the necessity to use these regimes instead of establishing
an independent regime of the personal data protection. The author examines certain problems of pro-
tecting personal data in the regime of commercial secret, related to the RF Labour Code and the Federal
laws On Commercial Secret and On Personal Data. The paper also formulates the conditions of achiev-
ing the balance of interests of the subject of personal data (employee) and the operator (employer).
A question is studied as to the balance of responsibility of norms for disclosing different types of secrets.
It is noted that the balance of sanctions is inconsistent. In particular, maximum sanctions for disclosing
commercial or state secrets are equal, the balance has not been arranged properly as to the criminal li-
ability for breaching privacy (breaching the secret of correspondence, disclosing the secret of adoption),
sanctions vary too much in relation to the disclosure of professional secrets. All these aspects require
the further development of liability measures within the system of secrets.

Keywords

Information of restricted access, types of secrets, privacy, personal data, state secrets, commercial
secret, professional secret, criminal and administrative liability.
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MpaBoBaA KynbTypa
U ynpaBJieH4eCKoe UCKYCCTBO
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MockBa, HoBo4yepemyuwkuHckasa yn., 69-a. E-mail: domirina@mail.ru

AHHOTaUMA

PeueHsnAa copepxuT MHeHne o moHorpadum C.KO.[JaHnnosa, NOCBALLEHHON aHanu3y pasBuUTuA 1 CoBpe-
MEHHOrO COCTOAHNA hefepaTBHbIX OTHOLWEHW B KaHaae. N3yvaeTcA B3rnAa aBTopa Ha ux cneumduky.
[aeTca oblan nonoxutenbHaA oLeHkKa paboThbl.

KnioueBble cnoBa

npaBo, NPOLECChl, Cchepbl KOMNETEHLMU, NONUTUKA, KOHPINKTbI, KPU3KNChI

Bubnvorpacuyeckoe onucanune: CnoboasHiok W.MN. MNpaBoBaa KynbTypa v ynpasnieH4eckoe UCKYyCCTBO //
MpaBo. XypHan BbicLuei Wwkonbl 3koHoMuku. 2014. Ne 4. C 208-215.

Or ny6nuxarii o pefepani3Me Ha BCeX sA3bIKaX B IIOJTHOM CMBIC/IE IOMATCS OM6MMOTeYHbIe
THOJIKM U 37IeKTPOHHBIE CailThL. V1 IpUIMHBI 060CTPEHHOr0 BHYMAHYIS I0PYICTOB U IOTIUTOTIOTOB
K HeMy KOPEHATCA He TONBbKO B TOM, YTO (efiepalluyi OXBaThIBAIOT YeTBEPTD 3EMHO CYIIN 1
IIOYTY TPeTh 4YenobedecTa. DemepannsM, B IPOTUBONONOKHOCTD YHUTAPHOCTH, I/IACTAYEH.
Bot moyemy HarpaB/ieHus, TeMIIbl 11 GOPMBI 9BOIOLMH (efiepanusma B I7106aIbHOM MaciiTade
U B paMKax OT/EIbHBIX TOCYHAPCTB OCTAIOTCS IPEMETOM HEIPEXOMSIIEro 1 IyOOKOro MH-
Tepeca. Kak B akaJieMM4yecKuX, TaK ¥ B IOTUTUKO-YIIPAB/IeHYeCKMX KPyTraX He 3aTUXaloT JMC-
KYCCUM O JOCTOMHCTBAX VI HeIoCTaTKax (efeparii. PerieHsupyemas paboTa BUIHOTO YYEHOTO,
npodeccopa, noktopa Hayk C.IO. [lanunosa faeT HaM BO3MOXHOCTD ITO3HATD 0b1Iiee ¥ 0COOeH-
Hoe B Mofienit hefepanuama, CO3JaHHON HaIllVIM CeBepHBIM cocefioM — Kanapoit.

Mounorpadusa C.IO. [lannnosa — IUIOf €ro MHOTO/eTHell paboThl. BpIdbiBaeT yBaXkeHue
IIpUBJIEYEHHBIl ABTOPOM MAaCCHB KOHCTUTYIIIOHHO-IIPABOBBIX MICTOYHMKOB, IOPUINIECKON 1
HOJIMTOIOTMYECKOIT TUTEPATyPhl HA HECKOIBKUX sI3bIKAX, OIyOnuKoBaHHol B CeBepHOIT AMe-
puKe, 3anagHoli EBpone u Haueit cTpaHe. B MOpe 13B/IEUEHHOTO U3 MUCTOYHMKOB 1 HAy4HO-
aHATUTUYECKOI TN TEPATyPBl OOMILHOTO ¥ MHOTOOOPa3HOTO (PaKTUYECKOTO MaTepyasa aBTop
IyBCTBYeT ce6s Kak JjoMa.

KommnaxTHas IIepBas I71aBa KHUTY BBIIONHsAET GYHKLIO 00Ie TeOPeTUYeCKOrO BBeIEHNAL.
ABTOp [aeT B Hell CXKAThIL, HO COIEP)KATENbHbI 0630p GOPMUPOBAHNS U COCTOSHUS KOH-
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CTUTYLVIOHHOI Teopyn (pefiepan3Ma B CTpaHaxX 3aIlalHO IeMOKpaTHUI B IiesioM 11 B Kanaze B
gactHOCTH. OH pacKpbIBaeT KI04YeBble IIPoOIeMsl (efepaTuBHOI POPMBI TOCYAAPCTBEHHOI
OpraHM3ALMM U OIpefesisieT CTelleHb MX Pa3paboTKy 3apybesKHbIMY ClieljaauctaMu. Bropas
U TPEThs I7IaBbl, COCTAB/AIONME OCHOBHYIO YaCTh KHUTY, IOCBAIEHDI aHA/IN3Y KOHCTUTYIIN-
OHHOTO J YIIPaB/IeHYECKOTO OIbITA, HAKOIZIEHHOro KaHazoli B KauecTBe KOHCTUTYLIMIOHHOTO
IeMOKpaTU4ecKoro (efiepaTBHOIO ap/IAMEHTCKOI'O FOCYAapCTBa.

B meromax nccmefoBanms mpodeccop JaHMIOB MAET OT YaCTHOTO K 00IfeMy, ITO BCer/a
HoMOraeT 130eXXaThb JIETKOBECHOCTH U TIOBEPXHOCTHOCTH B IIOAXOJE K IIPeAMeTy ICCIef0Ba-
H1s. O6/IerdaioT ycBoeHe aBTOPCKUX MOIOKEHNUIT OMellleHHble B MOHOTpaduy MMeHHOI! 1
IpeIMETHO-TeMATUYECKII YKa3aTeNny — BeIMKasA PENKOCTD 110 TEIEPEIIHNM BpEMEHAM.

K mocromHcTBaM paboThI Hemb3s Takxke He oTHecTH packpbitus C.J0.[JaHMIOBBIM pou
Y MeCTa MCTOYHVKOB KOHCTUTYLMOHHOrO IIpaBa KaHazbl B 9BOMOLMYM KaHaACKoro ¢ene-
panmmusma. MHOTO /IeT U3y4YaBIINiI CTPAHy aBTOP apryMEHTMPOBAHO BBIABIAET U MONYEPKI-
BaeT PoJlb, KOTOPYIO BBIIONHAIOT B IIPOIecce COLMANbHOI 1 IPaBoBoil sBomonyy Kanazp!
HeIPUBbIYHBIE HAM B KaueCTBe IPABOBBIX MCTOYHMKOB KOHCTUTYIL[MOHHBIE KOHBEHIUN (B
HpocTopeyuny — o6bIuan) U MpaBoBbIe MpeLlefieHThl, B TOM uncie cyfebHble. [To yoexxeHnio
aBTOpa, KaHAICKMil eflepam3aM MHOTMM 00s3aH VIMEHHO JaHHBIM MCTOYHMKAM, KOTOPbIE
obecreunBaroT eMy r6KocTb. OHU >ke 00pa3yoT B IIPaBoOBOII cepe 0OIeCTBEHHON >KU3HI
pecypc MpeeMCTBEHHOCTH, KOTOpas ITOMOTaeT COLIMYMY ¥ TOCY[ApCTBY PasBMBAThCA B pycrie
sBoronyu. MeHee deM 3a croneTne Kanaza coBepiuna BIeYaT/IAIOMYIO TPaHCPOPMALIIIO,
HpOJie/IaB Iy Th OT KECTKO LIEHTPATN30BaHHOI (eflepainy K feleHTpanusoBanHo. CrpaHe
He TIOHA/[0OMIOCh TIPU STOM IIPOXOANUTD Yepe3 PEBOMIOLVIO WM TOCYAAPCTBEHHBIII epeBo-
pot. Eit He moTpe60BaOCh OTKA3hIBATbCA OT KOHCTUTYLUY NEPBOTO IOKOIEHNA, TIPUHATO
B 1860-x ropax, nm IepecTpanBaTb CUCTeMy MCTOYHVKOB IpaBa'. OpraHndyeckoe codyeTaHme
Iporpecca 1 IpeeMCTBEHHOCTY B Pa3BUTHUM MPUXOJMUTCA CYNTATh JOCTVKEHVEM KaHa[CKOTO
ob1iecTBa 1 TOCYAAPCTBA.

Crepys 3a MBICTIIMYM aBTOPa, HEBOIbHO HadyMHaellb cpaBHUBaTh KaHazmy c Hamelt cTpa-
HOJI. 3a/fyMbIBaeIlIbCs, BEPHO /M Mbl IIOCTYIIa€M, KOIJJa OIpPAaB/IbIBAEM YA3BMMbIE CTOPOHBI
Hallleil, CBePXIIeHTPaIN30BaHHOI Mofien (efiepanaMa CChUIKAaMU Ha «0O0'beKTUBHbIE TPY/-
HOCTM» — pasMepbl TepPUTOPUY, IVIOXON K/IMMAT, STHOHAIIVIOHATIBbHYIO ¥ KOH(peCCHOHaIb-
HYI0 HEOJHOPOJHOCTDb HAPOJOHACETIEHNsI, HU3KYIO IIPABOBYIO 11 OOIIYI0 KY/IbTypy COLIMyMa.
MHorue OpUBBIKIN SYMATh, YTO IOZOOHbBIE TPYAHOCTY AIPUOPHO IIPUCYIIN TOIBKO HAIleil
CTpaHe, YTO OHU IyTb I/ He SIB/ISIOTCS Hallleil IevyanbHoil MoHomonueit. Kuura mpodeccopa
C.I0.JlannnoBa — pa3BepHYTBIl, IO IIYHKTaM OTBET CTOPOHHUKAM ITOJOOHBIX IeCCUMUCTH-
YECKUX JOBOJOB.

Ha mpoTskeHnn BCero MccnenoBaHns aBTOP HAlIOMMHAET, YTO T€PPUTOPUATBHO MPOTA-
YKEHHOTO FOCYapcTBa 6e3 BHYTPEHHNUX TPYAHOCTEN He ObIBaeT 10 onpefeneHuio. Kanagmam,
KaK U HaM, HUKTO He o0ellas ierkoii xun3Hu. bojee Toro, mpu ureHnn MoHOrpadum CKIajpl-
BaeTCA BIIEYAT/IEHNE, YTO NPENATCTBIA, KOTOPbIE B IIPOLIECCE SBOIOLMI BBIHYX/EHa IIPEOJIO-
nesatb KaHaznckas demeparus (Tak ¥ X04eTCs Ha3BaTb UX «MCTOPUIECKHU CTIOKUBIIMMUCH»),
B M3BECTHOM CMBIC/IE CTpAIlHee, YeM OTeYeCTBEHHbIE OOIAYKIM, Ha KOTOPbIE MbI IPUBBIK/IN
»KanoBaTbcA. EcTecTBeHHbIe ycmoBusa KaHajpl HMCKOIBKO He MeHee CypoBbl, yeM Poccum.
I[Tpeo6mafaiolyio 4acTh OTPOMHOJT CTPaHbI 3aHUMAIOT TYHJPa, 607I0Ta, 03epa ¥ ropblL. VI ecin
y Hac 30Ha PUCKOBAHHOTO 3eMylefienusi — 6ojee monoBuubl Poccnu, To B Kanaze K Heit OTHO-

! IIna cpaBHeHyA: IepMaHMM NPUIIOCH 3aMeHATH (efepaJbHY0 KOHCTUTYLMIO ABaKAbl (B 1919 u
1949 rr.), Hautelt cTpaHe — deTbIpe pasa (B 1924, 1936, 1977 u 1993 rr.).
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CUTCA BCA TOCYlapCTBEHHAaA TeppuTopusA. 150 -KumomMeTpoBas 1oaoca 3eMIn OT ATTaHTUKI
1o Tuxoro okeana — 3To BCA [UBUIM30BaHHAs Kanaa. Ec/iu Mbl ceTyeM Ha «yTeuKy yMOB» B
CIIIA, To Kanaga cTpagaeT ot Hero B ropasjo 60sblieil Mepe, IpuveM U3gaBHa.

He o6nerdaer ympasnenus KaHanoit mectpoTa HaceneHus (fjBa «ToCyAapcTBOOOpasyo-
IMUX» Hapofia® IUIIOC JIeCATKM STHUYECKVX TPYII 1 elje abopureHsl). [lons HeaBHUX U He
BCerJia 3aKOHOIIOCTYIIHBIX MUI'PAaHTOB B HaceneHuy Kanappl nmpubmmkaercsa k 30%. A Benb
3TO 3HAYUTENbHO Oorbine, deM B PD. Hukoum 06pa3oM He 6arOmpusTCTBYIOT IPOIHOCTI
Kanagckoit gpepmeparyn Habpasliye CUTY e3MHTeTPUPYIOLIe IIPOLECCHI, IITaeMble KOHCTH-
TYLMOHHO 3aKPeI/IEHHBIMI TIOJTHOMOUYMAMY CYOBeKTOB (hefiepalinyl U 3aCUIbeM TPaHCHALN-
OHA/IbHOTO, B OCHOBHOM aMEPMKAHCKOTO KallMTanla.

Ecmm Mpr ciopuM, cunrarb 1 PO morosopHoit nmm 6e3moropopHoit deneparueri, To y
KaHaJlleB COMHeHull HeT: ux depgepaunsa no KoHCTUTYLMM OCHOBaHa Ha JOTOBOPE MEXJY
IpOBUHIMAMU. [JOrOBOPHBII XapaKTep KaHAJCKOro defepanusMa 1 MMIEpPaTUBbI CeBepoa-
MEepPUKAHCKOJ 9KOHOMIYECKOI MIHTEI Py JIeKAT B OCHOBE TOrO (haKTa, YTO MEXKPeTYOHA/Ib-
Hble IPOTUBOPEUNsI MEPUOANUECKY HECYT ¢ CO0O0II MPAMYI0 YIPO3y LIeIOCTHOCTU CTPAHBL
W B Kanajle — B oT/mume OT Halleil CTPaHbl — IPOSABIEHNA 3TUX IPOTUBOPEYNII HUKOIZA
He yIaBaloch 3aByanupoBaTb. OTKPHITbIE, B YeM-TO JE€MOHCTPATUBHbIE KOHQIVKTEI Ha TPexX
YPOBHAX — MEX/y JIeCATHIO IPOBMHIMAMY, MEX/y PETMOHAMM U MEXJY IPOBMHIMAMU U
LEHTpOM — AB/IAI0TCA B KaHane HeoTbeMieMbIM (aKTOpOM BCell )KU3HU CTpaHBbL. V B aTOM
I1aHe nostokeHne KaHanel B cpaBHeHMN ¢ Poccuelt MeHee IpeIOYTUTEIbHO.

Branea KOMIUIEKCHBIM METO[IOM MCC/IEJOBAHNsA, aBTOP COCPEeNOTOYMBAET BHMMAHME Ha
BHYTPEHHIX IIPOTHBOPEYNAX, IPUCYIUX KaHa/ICKOIT Mofienu denepanusma. VIM JockoHab-
HO PacCMOTpPEHbI KOpeHHbIe IPUYNHBI, X0 U MOCTeACTBIA MOMUTUKO-TIPABOBBIX KOHQIMK-
TOB, IIEPEXKUTHIX (M He IIOJTHOCTBIO IIpeofioneHHbIx) Kanazoit B HoBeliiee Bpems. Cpeny HUX
HEeTPYIOHO pasI/LAfieTb pasaU4ys B MEHTa/IUTeTe M YCTPEMJICHUAX aHINOA3BIYHBIX U (ppaH-
KOsI3BIYHBIX KaHapues (Kcrary, B YexocmoBaknu u FOrocmasum aHaorndHoro GakTopa, mo-
[IOTpeBAEMOro, TIPABJIa, M3BHE, XBATUIIO, YTOOBI pa3pymnThb defepalunio), a TaK)Ke MPOTUBO-
peuns MeXy MHTepecaMyl TPaHCHAIOHA/IbHOTO KalliTaja C OfIHOI CTOPOHBI U 3alIpOCaMm
MaccOBOTO TTOTPpeOUTENA U KaHa/ICKOI HAallMOHAIbHOI Oy P)Kyasuy — C IpyToit.

ABTOD CIIpaBe[IMBO aHAMM3UPYeT MPOIeCChl felleHTpanusanuy Kanazckoit denepanum
B [IByX OCHOBHBIX IUTOCKOCTAX. KOHEYHO, OH HAaXOAUT B HE3MHTEIPUPYOIUX TeHIEHIVAX
OIIACHOCTD TOCYAAPCTBEHHOMY eIMHCTBY CTPaHbI (TeM 6ojee 4TO ee OMIDKAIIINIT cocer, —
Coennnennsle IIlTaTsl, KOTOPBIM IajIblia B POT He KIain’), HO BMECTe C TeM YCMAaTpPUBAeT B
3TUX TeH/IEHIMAX IPOJYKT yIIPOYeHNs IPaBOBbIX U IEMOKPATUYECKMX OCHOB KaHa/[CKOTO T0-
cymapcTBa. IIpoliecchl meneHTpanusanuy, Habpasline B KOIA-TO CBEPXIEHTPATN30BAHHOI
Kanape cuiy, B moc/ieHue IOJICTONIETUA IPUBEIY K IVITABHOMY IIpeBpalleHnIo Gpefeparun 13
VMHTErPallIOHHOI B I€BOMIOLVOHHYIO. [locTymaTenbHOMY PasBUTHIO JeMOKPATUIECKUX VH-
CTUTYTOB 3TH IPOIeCChl HMKAK He IMPEIATCTBYIOT, @ BOSMOXXHO — CTUMY/IMPYIOT ero. Benb
C u3MeHeHMeM cdep KOMIETEHINN B IOIb3y CYOBEKTOB IIPUHATHE M Peanu3aliisi MHOTUX
yIIpaB/IeHYeCKMX PelleHNlT TePeXONAT Ha YPOBEHb CYOBEeKTHOI BlacTy, 6oyee 61M3KOI K Ha-
pony.

ITo MHeHUI0O MHOTMX KOHCTUTYIMOHAMICTOB, KaHa/ja Ha HalIMX I71a3ax IPOXOANT TPaHC-
¢dopmanuio — ImpeBpallleHe U3 TePPUTOPUATIBHON (efiepaliny B HallYIOHA/IbHO-TePPUTOPH-

? KaHafiCKMit TEPMUH — «HAPOJbI-OCHOBATEIN».

> AMeprKaHcKasA defiepalyia B pasHoe BpeMs nmpucoenyHma Jlynsuany, Texac, Kammndopnuo, ®nopnpy,
Anscky, [aBaiickne octposa. Ee Boricka Bakbl Bropranuch B Kanapy.
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QIBHYIO U M3 MHTETPALOHHOM (efiepalinyt B IeBOIIOLVOHHYIO. BOmpoc, B KaKyl CTOPOHY
HAaIIpaB/IeH BEKTOP 9TOJ TpaHchOpMauuy — K paspylieHnio ¢efgeparyn win K ee Ipolse-
TaHUIO — BbI3bIBAeT HECKOHYAeMble CIIOPBI MECCMMICTOB ¥ ONTUMUCTOB B camoll Kanaze n
3a ee IpefieNaMi. ABTOP PelleH3VpyeMOoll KHUIM He OTHOCUT cebs K TeM V/IM PYTYM, OfHaKO
CKJIaJIBIBAETCSI BIIEYAT/IEHNIE, YTO 10 CYTI OH O/IM30K K ONTYMUCTAM.

B wacTHOCTH, K ONTUMUCTIYECKUMM BBIBOAAM OH IIOABOJUT UMTATE/LS, NHTEPIIPETUPYsI
HeICTBUSA LEHTPa PV PETYINPOBAHNY €TO HOMUTUKO-IIPABOBBIX KOH(INKTOB C IIPOBUHIIN-
M. B oTmune ot Haieil CTpaHBbI, B YCIOBUAX feleHTpanusyomeiicss Kanapgckoit demepa-
MM IIPOLIecC 9TOT OeCKOHEUeH U BceMM paccMarpusaeTcs Kak ecrecTBenHbiin. C.1O.[Janumos
060CHOBAHHO YJe/AeT IbBUHYIO IONI0 BHYMaHMUA Y3/IOBBIM aclleKTaM JJaHHOII ITpobieMaT-
K1 — 06HOB/IeHNI0 KOHCTUTY1IMY, ePUOIYeCcK)t TOBTOPSIOIIIMCS KOHCTUTYI{MOHHO- IOJIN -
TU4YeCKMM KpusucaMm B KBebGexe u nmepuietusim eieparbHO- IPOBUHIINAIBHBIX OTHOIICHWIT B
CBA3M C TOIUIMBHO-9HEPTreTHIECKIMI KPUSUCAMIL.

Ha namr B3I/Isi7j, BTOPYIO 1 TPeThIO I/IaBbI MOHOTpa Uyt IPOHM3BIBAIOT [{BE CTEP)KHEBDIE
MBICI — O IOBBILIEHHO!! TPYZHOCTU PYKOBOACTBA IIPABOBBIM [E€MOKPATIIECKUM IIapiia-
MEHTCKMM (pefiepaTUBHBIM TOCYAAPCTBOM I O JIETUTUMHBIX CIIOCO0AX IIPEOTOIeHNS TIPEILIT-
cTBuit. [lepen HaMu cTpaHa yCTOABIIENICA MHOTOIIAPTUITHOCTH, 3/1€Ch HET MAaPTHUM ITIOCTOSHHO-
ro 6ompuMHCTBA. [lapraMeHTCKOe IIpaBIeHIe CInTaeTCst (HaCKOIbKO 000CHOBaHHO?) Ooree
«c7mabbIM» B CPaBHEHUM C APYTUMI MOJE/LSIMI TOCYAapCcTBeHHOI BacTu. Habop mpenmeros
GespaszenbHOIL (efepanbHOI KOMIIETEHI[UI — 9TO JIAIIb BEPXYIIKA aiicbepra KaHaJICKOro
¢denepamama. Benp mo KoHCTHUTYIMM ¥ KOHCTUTYLMOHHBIM KOHBEHI[MSIM Cdepa IPOBUH-
IuanbHOI KommeTeHiyn B Kanase obmnpHee, deM defepanbHasi, 1 IIepedeHb ee IPeIMeTOB
OTKPBIT, TOT/id KaK IIepeveHb MpeAMeTOB (efepaTbHOI KOMIIETEHIMN 3aKPBIT. A KOHCTH-
TYLIMOHHAs IPAKTYKA 1 IIPABOBasl JOKTPMHA CTPAHBI TPeOYIOT HEIPUKOCHOBEHHOCTI Ce-
Pbl IPOBUHIIMAIBHOM KOMIETEHIINN fja ellje HeYKOCHUTETbHOTO COOMIOfeHNsI TPKIAHCKIX
IIpaB, 3alMIIEHHBIX KOHBEHI[VSIMY, TIpeLlefieHTaMu U JOKTPUHOIL. JIerKo u ynpasnarh defe-
paruel B TaKiX TeCHBIX paMKax?

B OTKpBHITO aBTOPUTAPHOM TOCYJAPCTBE U B «HAIIPAB/IAEMON [EMOKPATUI» MOLOOHbIE
PaMKM KaXyTCs KOMIMAapoM, a 3ajada IIOHOTBOPHOTO TOCYHApCTBEHHOTO YIpPaBACHM —
yTomueit. Mexxiy TeM B KHITe HaIJLAJHO TTI0Ka3aHo, 4To B KaHajckoit gpeeparym «06beKTUB-
Hble TPYAHOCTN» [JAJIEKO He BCET/A IPENsATCTBYIOT BRIPAOOTKE 1 IPUMEHEHNIO [{eHTPaIbHOI
B/IACTHIO HE TOJIBKO TEOPETUIECK! PAa3yMHBIX (YTO YK€ XOPOIIO), HO ellle ¥ IOPUAUMIeCKN 1
HO/IMTHYECKM ITOTTHOLIEHHBIX [IeVICTBUIL B 3AIUTY €AMHCTBA CTPAHBI (YTO ellje TyYlIIe).

Bo3Mo>kHO, caMblIii ToyunTeNnbHbI 3 npuseneHHbIX C.J0. JlaHnI0BbIM IPUMEpPOB KOMIIe-
TEHTHOTO yIIpaB/IeHNUs CTpaHoil — mpeoyponenne Kananoit sHepreTideckoro kpusuca 1970-x
rOJIOB, KOTZIa MUPOBBIE LIeHBbl Ha He(Tb U HePTeNPOAYKThI HeY/epXKIMMO 1IN BBepX. 3ajjada
60pBOBI C POCTOM IIeH U C 6@CKOHTPOIbHBIM 9KCIIOPTOM HedTH, CTosABLIAA Heper denepann-
HBIM I[[EHTPOM, CHAYa/la Ka3ajach HepaspelMMoit?, a KOaMnys paciiiMBaBIInX IOTOK He-
¢regomapos THK u Bracreit HedTenoOpBaoMMX IPOBUHINMIT — Hermobegumort. Ilepsble
H0/Ib30BA/IICh CBOMM IIOI0XKEHVEM IIOCTABIIMKOB KAIIMTA/IOB U HOBEIIIIell TeXHOIOT N, BTO-
pble — KOHCTUTYLMOHHBIMY HOPMaMM M CyZieOHBIMM TTpeLiefileHTaMuI.

[TopaxkaloT KOHTpPAENCTBUA (efepaTbHOIl BIACTH C UX «COYETAEMOCTBIO HECOeIUHNIMO-
ro» — 0€e3yC/IOBHOI JIETMTYIMHOCTH, TOHKOTO HOIMTNYECKOrO pacdera 1 aMUHUCTPATUBHOI

* TakoBOJ1 OHa OKa3asaach B OONBIIMHCTBE UHAYCTPUAIBHO Pa3BUTBIX TOCYAAPCTB, PYKOBOLCTBO KOTOPBIX
MIPOSIBITIO TOT/[A HECOCTOATENBHOCTD, CHAYa/Ia IIPOMOPTaB B3/eT He(TelleH, a 3aTeM He yMes ero HejiTpanu-
30Barh.
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pacroporHocTH. IIpu3bIBbI JIeBbIX MAPTUIl HALMOHAM3UPOBATb MPUObIILHbI HedTerasoBblit
CEKTOP ¥ 3aIIPETUTD IKCIIOPT SHEPTOHOCUTETIElT ObIIM OTK/IOHEHBI: IIPAMOe IPOTUBOOOPCTBO C
THK omacHo, a B yC/IOBUAX yA3BMMOI IIPUPOJIHO-PECYPCHOI 9KOHOMYKY YPEBATO KATACTPO-
¢oit. BMecto atoro mpaButenbcTBo KaHafpl B KpaT4allllnii CPOK CO371a/Io HOBBbIE IIPaBOBBIE
IperefieHThl — 3aMOPO3I/I0 BHYTPEHHME [ieHbl Ha He(Th 1 Ta3 U 06pa3oBajo HeTera3oByo
koprioparuio «Ilerpo-Kanaga». OMbapro Ha sKCIOPT sHEpProHocuterneil He mocnenosano. On-
Hako BbIBO3 HerenponyktoB (B ocHoBHOM B CIIIA u Snonnio) 61 067105keH demepanbHOI
HOLIIMHO, pasMep KOTOPOII 3a TOf ObII pe3oIoLUAMM NTap/IaMeHTa YBenudeH B 16 pas!

JlocTOlHBI BOCXUIeHNsT OBICTPOTA MCIIONTHEHVS PELIeHMl, X MeXXBEJOMCTBEHHAs Clla-
JKeHHOCTb. 3aKOHOMEPHBIM X IIOfIOM CTaJa BHICOKAsI pe3y/lIbTaTMBHOCTD. Hanpumep, Hano-
roBO€ BO3IeJICTBIE HA SKCIIOPT OKA3a7I0Ch HMYYTh He MeHee [elICTBEHHBIM, YeM aIMIHIICTpPa-
TUBHOE PEryIMpOBaHMe C er0 MHOTOYMCTIEHHBIMU 3alIpeTaMI 1 He MeHee MHOTO4MC/IEHHbIMM
oroBopkamu u uspsatusaMin. A «Iletpo-Kanaga» ctama KoMMep4ecKyt IpUOBUIBHBIM IIPOTUBO-
BecoM HedrerasoeiM THK: uepes Hee depepanbHas BIACTb CTala MOANEPKUBATD MK
HallMOHAJIbHBI He(TAHOI OM3HeC, K KOTOPOMY OHA paHee OTHOCU/IACh 6e3y4acTHO.

ITocmencTBuA COTBOPEHHOIT B IIOTHOM CMBIC/IE «HA KO/IeHKe» HaljmoHa/nbHOI 9HepreTn-
YECKOJ IPOrpaMMBbl, JIefICTBOBABIIEN OKOJIO ABafiLlaTy JIET, ONITMMAabHbI. JocymapcTBeHHbIN
CEKTOP B 9KOHOMMKE pacIIMpeH B HE3HAUNTENbHOI CTENIEHM, 3aTO O/ KAaHA/ICKOTO KaluTana
B aKTMBaX OTPac/y BO3pOC/Ia fipaMatudeckn — ¢ 9% o 45%. ITomomb OTTaBbI HallMOHATID-
HOMY KaIllUTaly yIpounia O3UIUM TTOC/IeHETo, H03BommIa defieparaM BOUTb KIUH MEXIY
HUM U IPOBMHIIVATBHBIMY BIACTAMU M YCIIOKOM/IA BCEX IOOOPHMKOB YaCTHOIO IIPEANpH-
HIUMaTeNnbCcTBA. HeXBaTKy SHEPTOHOCKTETIEN C ee MOC/IeACTBIAMI — XKIOTaKHBIM CIIPOCOM,
CrieKysinueri, mogbeMoM MHLIMN cTpaHa nsbexxana. Kanagckue morpeburenn 6bumm cia-
CEHBI OT OTPOMHBIX JIOIIOTHUTE/IbHBIX PACXOJOB, HOfuepKuBaeT aBTop (c.135-136). Tenmans-
HOCTH He HOTPe60Banoch. XBaTU/IO TIIATEIBHOTO TOZ60Pa KafjpOB ¥ TBOPYECKOTO TIOAXO0MIA K
yIIpaB/IeHMIO B COUYETAHNM C BEPXOBEHCTBOM IIPaBa.

A pasBe Heyma4HbIMU ObUIM HeVICTBYS (elepanbHON BIACTU B JHU «OKTAOPbCKOTO KpU-
3uca» B KBeOexe, KOIa MOIOIEXHOE IOAIO/IbE IPAKTUKOBAIO B3PBIBBL Y MOXVIIECHNS IIy-
O/IMYHBIX fesITeNelt, Tpebys «CaMOOIIpee/leHNs» IIPOBMHIINI, OCBOOOKIEHNS apeCTOBAHHBIX
TEPPOPUCTOB U EHEKHOTO BBIKYIa? B paccMOTpeHnu aTix COOBITHIT aBTOP TIOKA3bIBAeT Cehst
MacTepoM CUTYAaLMOHHOrO aHanu3a. OH BBOJOUT YMUTATe/lsA B CaMblil LIEHTP KOHCTUTYLIMOH-
HO-TIONIMTUYECKOTOo Kpusiuca. Pactepssireecs npaBnuTenbctBo KBebeka roToBUTCS YT B OT-
CTaBKY. YMepeHHbIe CEIIapaTICThI COBETYIOT YCTYNATD U TPEOYIOT MIHUCTEPCKIUX TOpTdherert.
ITporcxopAT MONOfeXHbIe aHTH(pefepaIMCTCKIe NeMOHCTpauuy (ceifdac MX HasBaau Obl
«MUPHBIM HaCTYIUICHHEM»). AHITIOA3bIYHbIe IIPOBMHI[MA/IbHbIE IIPeMbepbl I IeHepajIbHbIe
IIpOKypopsl, aHrmokaHanckue CMIU n npassamume kpyru CIIA HacTamBaloT Ha «CypOBBIX
Mepax», BIVIOTb J10 6eCCYAHOTO NMpUMEHeHUsI CMepPTHOI KasHuU. Kpusuc cTaHOBUTCS MHOTO-
IUTAHOBBIM 1 C (helepabHO-IIPOBUHIINATBHOTO YPOBHs BBIXOAUT Ha YPOBEHb MEXTOCYHap-
CTBEHHBIX OTHOLIEHWIL.

Depepaisl M30MpaloT TpeTHil My Th. [leperoBopsl ¢ TEppoOpUCTaMU OHY BefieT 6e3 Iocpes-
HIKOB 1 TOIBKO 00 OCBOOOX/IEHNN 3a/I0)KHIKOB. BBefIeHO BOGHHOE IIOJI0XKEHNIe; apMIsT [0
BCell CTpaHe IPOBOAUT MaHEBPbI; CPOTHO ITepeOpOIIIeHHbIE 113 OTAA/IeHHBIX pernoHOB B KBebek
u OTTaBy JAeCaHTHVUKM U IIeXOTa OXPAHSIOT 00beKThI )KU3HEeAeATeTbHOCTI. 3aIpellieHbl JeMOH-
CTpallMM ¥ MUTUHIY, YTO B KOPHE JMICK/IIOYAaeT IIPOJO/KEHNE «MUPHOTO HACTYIIeHNA». [IBe-
HaJLIaTy TBICSY COMJIAT XBaTaeT, YTOOBI 3a1peT cobmopancs. Cuibl 6€30IaCHOCTH IO, IPUKPBI-
TIeM apMUM IIPOBOJAT MacCOBbIe OOBICKM U AaYKaMI 3aePyKIBAIOT IOJO3PUTEIbHBIX nI] Oe3
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IpenbsABIeHN 00BUHEeHN 1 6e3 Iepefadn fiena B Cy. MUHUCTEPCTBO IOCTULINY 32 HECKOIBKO
nHet (1) paspabaTbiBaer, a aprIaMeHT II0c/Ie OYPHBIX IPEeHIiT BBOAUT B ieiicTBIE 3aKOH 06 06-
IIeCTBEHHOM IIOPsIKe, HaJIe/IVB €T0 pelIpecCUBHBIE ITOIOKEHNUA 00PaTHOI CUIIOIL.

Hamn6ornee ynuBuTe/IbHBIM IIPEACTAB/IACTCA, YTO B TAKOI 0OCTaHOBKE CeCCUM IapIaMeHTa
Kanagsr n Harpmonanpaoro cobpannst Ksebeka 1t B 0OBIMHOM HOPsiKe — CO CBOOOLOIL
MHEHNII, IOVIMEHHBIM T0JI0COBAHMEM U ITyO/IMKalyeil IPOTOKOJIOB e6aToB, AaXke C JOIIyCKOM
9KCKYPCAHTOB B 3aJ1 3acefaHuil. He ObIIM OTMEHEHDI MM IIepEeHeCeHbI PUO/IVKABIINECS MY-
HUIUIIATbHbIE BEI6GOPBL. He ObIIN yupexX/ieHbl BOSHHbIE CY/bI U IIpeBapUTENIbHAS 1IeH3YPa,
XOTs Ype3BbIYaiiHOe 3aKOHOJATENbCTBO IPeJyCMaTpUBaIO KX co3faHye. A B 3akoHe 06 06-
LIIeCTBEHHOM MOPsifiKe ObIZIO 3aKpeIyieHo, YTo Mo mcredeHuy 150 [Heit OH aBTOMaTUYeCcKn
YTPaTUT CUITY, €C/IM ITapIaMeHT He BbIHECeT JPYToro pelleHN .

Ortserom crarn TpuyM¢ denepanbroit Bract. Ha ompocax o61ecTBeHHOCTH ee PeiTHHT
mpesbicua 80% (c.179-181). DKCTpeMUCTCKUE TPYIIMPOBKY ObUIM 0Oe3BpeXKeHbI, MHOTHE
00EBVKI TTOTTyYM/IN ATATEIbHbIE CPOKY TIOPEMHOTO 3aK/TIOUeHsI, HO CMEPTHBIX IIPUTOBOPOB
He nocnenosano. CaMoe 3HaMeHaTeTbHOE, YTO TePAaKTOB 6oJiee He HAbMI0aNoCh.

ABTop obpaljaeT BHIMaHMe Ha TO, YTO B IPOJO/DKAIOIIEMCS LIMBUIN30BaHHOM IIPOTUBO-
6opcTBe ¢ mpUBEP)KEHI[AMI KBEOEKCKOTO CyBEPeHMTeTa 3ALUTHUKI €fUHCTBA (efepannn
OTBEpraioT HOAUTH3ALuUI0 Hpasa (mpuHinI «OOCTaHOBKA HaM [VKTYeT, M Mbl He BIIPaBe ee
UTHOPMPOBATb») 11 OMACHOCTH, MPOUCTEKAIOIIIE 13 YCTAHOBKU «DKOHOMMKA — BCEMY TOIO-
Bay. UnTaTeo HeTPy/HO IIOHATD, YTO IPUHLINI KaHAICKNX denepamuctos — «IIpaBo — Bee-
My rosioBa». OHU BOBpeMs IIPeCeKIN «MUPHbIe HACTYIUIEHV» SKCTPEMICTOB, YTO ITO3BOJIIIO
IIpOBMHLMY U defepanyy U30eXaTh BIIOTHE BepOATHOro kBebekckoro MaiinaHa. XKecTkocTb
VX KOHTPAEICTBIII He TepelrIa B GecIpee/t: MHCTUTYThI BAACTHU He HAPYIUV/IN HU OHOTO U3
IIOJIOXKEHWIT CTaTyTHOTO MJIN NIpeLiefIeHTHOTO IIpaBa.

Kak moxasaHo B peleH3MpyeMoli MOHOrpadui, mepef MULOM COXPAHSIOIIEr0Cs Macco-
BOTO BIIMAHMA KBEOEKCKUX CEMapaTUCTOB (efiepaTbHOMY LIEHTPY KaX/bIil pas yfaeTcs Ha-
XOIOUTb KOHCTUTYLMOHHO-IIPAaBOBbIe MHCTPYMEHTBDI, IIOCPEACTBOM KOTOPBIX OH 3acTaBJIsieT
Bractu Ke6eka 1 ero o6ujecTBeHHbIe KPYTHM Ie/ICTBOBATD MCK/IIOYUTEIBHO B paMKax IIpaBa.
B xadecTBe caMOro CBeXXero IpuMepa IpuMeHeHns takoro nacrpymenta C.10.Janunos Ha-
3piBaeT cTatyT 2000r. «O sAcHOCTY B Aenax 06 oraenenny Ksebekar, Homy4nBLImii B MOHOTpa-
¢buu BbICOKYIO O1eHKY (€.226-230). B TO >Ke BpeMs B KHUT€E OIBEPTHY THI KPUTIUKE HEKOTOPbIe
ApYyTyie aKThl efepanbHOll BIACTH, 0COOEHHO «AKT O IPU3HAHUM OTHEIBHOTO KBEOEKCKOrO
coobmecrsa» 2006r. C.10.[laHNIOB MOTaraeT, 4To OH ABJAETCA MATOONPABJAHHON YCTYIIKOI
CeIapaTICTaM, CO3Jjaloleil HeHY>KHBII eAVHCTBY CTPaHbl IPelLlefieHT.

3acmyXuBaeT BHUMaHME OCYIIECTBICHHOE aBTOPOM HUCCIIEOBAHIE CTPATErnyt OOHOBIe-
Hua Koncruryunn Kanagel. OtaBast JO/DKHOE MIPOBMHLNAM, KOTOPBIE IIOC/IENOBATEeNbHO 1
Ha 3aKOHHOM OCHOBAHNM OTCTalBAalOT MECTHBIE MIHTEPECHl, OH BCe )Ke MHOIZA BBICTYIAeT B
poNM 3alUTHMKA (eflepalbHOI BIAaCTV KaK BBIPA3UTENbHULBI IyOIIIHOTO, OOIIErocyaap-
CTBEHHOTO MHTepeca. boree monyseka ¢enepabl He MOIIM OCYIIECTBUTb HAMEYEHHOI! (1 Ha-
3peBlIIell) KOHCTUTYLIMOHHOI peOpMBIL, 160 MHOTUM CyObeKTaM OBIIO BHITOJHO CTAaTYC-KBO,
a obuosenre KoncTuTynnm B 06X0f MX BOJIV He MOITIO OBITh IOPUAMYECKN [TOTHOLIEHHBIM.
Bornee Toro, oHo cTas10 651 MpOTHBO3aKOHHBIM. Cy/bI IIPK peryInpoBannu ¢erepaabHO-IPO-
BUHIIMA/IbHBIX CIIOPOB TOJIKOBA/IM MTOTHOMOYMA LIEHTPA OTPaHNYNTENbHO, @ IIPaBa IPOBMH-
LUl — PacIIMPUTEIbHO Y BRIHOCHIIN PelleHNA B I10/Ib3y INOCTIEHNX CO CChITIKOI Ha TIepBUY-
HOCTb CYO'beKTOB 1 BTOPUYHOCTD (pefiepaninu (BOT OHO, yBaxkeHMe K ucropun!). Ilognepxxa
CO CTOPOHBI CyIeOHOI BIaCTH TI03BOJIs/IA TI000T1 113 IIPOBUHIINIA CPBIBATh pedopMy (¢.86-95).
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PevyeHaunm

Yuras 9T CTPOKM, COUYBCTBYEIIb KaHALCKUM (heflepalbHBIM MOMUTUKAM, HO BMeCTe C
TeM YOeX/jaellIbesl, YTO YBaXKeHMe K Cy/ieOHOI BIacTy U K AyXY U 6yKBe KOHCTUTYLIUM — Ka-
Teropuyeckue umneparuspl. Ha marepnane KaHanp! aBTOp JeMOHCTPUPYET, 4TO IIPABO BhIIIE
HOIUTIYECKO) KOHBIOHKTYpbL. OHO CMJIbHee IepCOHATbHBIX BKYCOB M BO33peHMII, cooOpa-
SKEHMIT MEXXITAPTUITHOI 60PBOBI 1 SKOHOMIUIECKIX NMIIEPATIBOB.

Koucruryunonnast pepopma 6bi1a peannsoBaHa LEHTPOM U IPOBUHIMSMI COBMECTHO
nocrte ATy (!) ee CppIBOB I MHOTOKPATHBIX OOpallleHNii CTOPOH B CyAbl. 3a aTo Bpems B OT-
TaBe CMEHMJIOCH LIIeCTh NMPaBUTENbCTB. Pedhopma cocTosmach TOMBKO KOTZia COITIacue Ha ee
IpOBefieHMe Namyu NPaBUTENIbCTBA BCeX MPOBMHLNMIL, KpoMe KBebeka, a MHCTUTYT KOHCTH-
TYLIMOHHOI'O KOHTpO/A — BepxoBHbI cyn KaHafbl MOTMBUPOBAHHO 3aKIIOYIII, 9TO cHop-
MY/IMPOBAHHBIN UM paHee MPUHIINI «KOHCEHCYCa CYIeCTBEHHOrO GOBIIMHCTBA» IIPK HPO-
BefleHN! KOHCTUTYLMOHHOM pedopMbl He TpeOyeT TOTAIbHOTO eIMHOAYLIVS CYyObeKTOB
denepanuu (c. 121).

I[Tpy YTeHUM HaCBIEHHOI (PaKTaMM U OYeHb MHTEPECHO HAIMCAHHOI MOHOTrpadum j10-
BUIIb ce6s Ha MBIC/IN: @ Bef[b aBTOP He JaeT ACHO cOPMYIMPOBAHHOTO OTBETA Ha XKTYUMit
BOIIPOC, BOIHYIOIINII HE TONMBKO AUIITIOMUPOBAHHBIX CllelannucToB. [louemMy meneHTpannso-
BaHHOII MHOTOnapTuitHoi KaHaze ynaeTcss MHOTOe 113 TOTO, ITO HE TOMYYaeTCA B CBEPXIeH-
TpaIN30BaHHBIX Pefiepauyax — B VInpuu, Hurepun nmm Poccnu? 1, kak pesynbrat, mouemy
OHa CTOJIBKO JIET OCTACTCSI OHOIL U3 Hanboslee IPpYBIeKaTe/IbHBIX L )Ku3HY cTpan? [To Mepe
MIOTPY>KEeHNs B MaTepMajl OCO3HAEIIb, YTO B IeJICTBUTENIBHOCTM OTBET IaH Ha JIeCATKAX CTpa-
HIL] peljeH3NPYeMOoit KHUT. V] 3BYYNT OH KpaifHe CKy4YHO 1 06bIieHHO. KopeHb JocTinKeHmit
Kanazipl — He B HOpMax yroJIoBHOTO IpaBa (KCTaTy, OT cMepTHOI kasHu Kanaznckas depnepa-
LM OTKa3ajach Ha TPUALIATH JIeT paHblle Poccuy, 3aTO 3a B3ATKM TaM MOXXHO IOTYYUTD IO
14 net TIopbMBI). V He B runepTpodupOBaHHON MATKOCTY HOPM aJMVHUCTPATUBHOIO IIPaBa.
V1 He B OTPOMHOIT apMMM CTPaXKelt IOPsIAKa — MX Ha 32 MIIIMOHA KaHaZIl[eB HabepeTcs efBa
30 ThICAY, M Y HUX TOXKE He JI0 BCETO JIOXOAAT pyKu. V He B TeMIIax pocTa BaJloBOTO BHYTPEH-
Hero nmpoaykTa — B KaHajie OHV To)Xe MHOT/Ia Ha HyIe. VI He B 06beMe KaliTamoBIOKeHUIT —
OTIBIT TIOKA3bIBAET, YTO MHBECTUILIMM He 3aCTPaxOBaHbl OT pacxXuileHus. VI gake He B ypoBHe
IIPOM3BOAUTEIBHOCTY OOIEeCTBEHHOTO TPY/a.

JIapuMK OTKpBIBAaeTCA MPOCTO. [leNo 3aKaro4aeTcss B CTOMKOM OTTOPXKEHUU PAJOBBIMU
KaHa/I[[aMI U JO/DKHOCTHBIMY JTUIIAMJ SKOHOMIYIECKOTO MaTepyanusMa, CAelaBIIero 06beM
MHBECTULIMI ¥ BaJIOBOI BHYTPEHHMII IPORYKT anbdoit 1 oMeroit 6ptust. B aToM moHsATHOM
KaHa/lllaM ¥ MaJ/IOIIOHATHOM ITOKa HaM OTTOP>KEHMY — KOPHMU JlakKe He BEPXOBEHCTBA 3aKOHa,
3a KOTOpoe 60peMcsl MBI, @ BEpXOBEHCTBA IIpaBa. [OBOPAT, BOIJIOTUTD €T0 B KU3Hb ellle TPYA-
Hee, 3aTO OHO ITO3BOJIAET YAEP>KMBATh IIPABOHAPYIIEHNA Ha BeCbMa HM3KOM ypOBHE, TOIZia
KaK IIpaBOCO3HaHMe colnyMa 11, 3aMmeTuM, oobeM BHII 1 kadecTBO X1M3HM — Ha BLICOKOM.

Tonbko 1 Bcero? — cpocAT MHOTHUE pa3odapoBaHHO. — Jla pasBe aToro Mano?!

ABTOp KHUTU HI C KEM He CIIOPUT, He BBA3bIBAETCA B osieMuKy. OH aHanMsupyeT MHCTU-
TYTbI ¥ IPAaBOOTHOLIEHN, TEH/IEHLIMI U TIPOLIECCHI VI PACCKA3bIBAET, KaK IPUHATO YIPABIATb
IIpaBOBBIM (elepaTUBHBIM OCYAAPCTBOM, €C/IU He JiellaTh U3 IpaBa CIyry IOMUTUYECKOro
mporiecca, a u3 defepanusmMa — IeKOPAIUIo.

ITpodeccop C.I0.[JaHmnoB Tak pesroMUpyeT Ha3HauUeHUe peljeH3UpyeMoil MOHOrpadum
(x cmoBy, fobpoTHO odopmieHHoit VIznarensckum gomoM BIIIS): «IlycTpb y Halelt cTpaHbl
HIKOIZIA He OyieT Hy /bl paboIelHO, MeXaHIYeCK MepecaXkBaTh Ha ITo4YBy Poccun aysxoit
OIIBIT — KOHCTUTYILIVIOHHBI, TIOJIUTUYECKIIL, 6BITOBOI My mo6oit apyroit. Ho usydenne ay-
>KOTO OIIBITA BCerfja IIPUHOCUT No/Ib3y. OHO pasgBUraeT Kpyrosop, u3bapysieT OT CTePeOTH-
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II0B ¥ CAaMOJ[OBO/IbCTBA 11, CAMOE IJIABHOE, 1T BO3MOXKHOCTb, 0O0Pa3HO rOBOPsI, HE HACTYIATD
Ha rpab/iy, Ha KOTOpbIe paHblile HaC HACTYIMIN Apyrie. Bocronb3yeMcst mu Mbl TaKoil BO3-
MO>XHOCTBIO — 3aBUICUT OT HaC».

Bricuiyro IIKO/Ty 9KOHOMMKY MOXKHO IIO3[IpaBUTh: aHAIUTUYeCKas IuTepaTypa o demepa-
NM3Me MOy4M/Ia I[eHHOE TTOIIOTHEHNE.
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[N[D&E® XYPHAN BbICLIE LWKOMbI 3KOHOMUKY

JXypHan y4ypexaeH B Ka4ecTBe ne4aTHoro opraHa
HauwmoHanbHoro nccnenoBaTenbCKoro yHnsepcuteTa «Bbicwen
LLIKOMNbI 9KOHOMUKM» C Lenbto paclumpeHuna ydactma HNY

BLLO B pa3suTumn npaBoBOW HayKu, B COBEPLLUEHCTBOBAHNN
IopyaMYEeCcKoro obpasoBaHusA.

[aBHble 3apaun:

CTUMYNMPOBaHME Hay4YHbIX AUCKYCCUN
ony6nmkoBaHve MaTepuasnoB No Hambonee akTyasbHbIM
BOMpocam npasa
e coaencTBue pecopme opmanyeckoro obpasoBaHuA,
pas3BuTHIO 06pa3oBaTeNbHOMO NpoLecca, B TOM Yucne
pa3paboTke HOBbIX 06pa3oBaTesibHbIX KYpcoB
® yKpernneHne B3auMoLencTBmA Mexay y4ebHbIMn
1 Hay4HbIMW noapasgenenavun HAY BLLID
® yyacTue B pacluMpeHnn COTPYAHNYECTBA POCCUMCKINX
1 3apybexHbIX YHEHbIX-IOPUCTOB M Npenogasarenemn
® BOBJIEYEHNE MOMOAbIX YYEHbIX U MpenoaaBaTenen
B Hay4HYI0 XXW3Hb 1 NPOHECCUOHANIBHOE COOBLLECTBO
e opraHu3auma KpyrbiX CTOMOB, KOHPEPEHUMI, YTEHWUIA
N VHbIX MEPONPUATUIA

OCHOBHbIe TeMbI:

[MpaBoBaA MbICNb (MCTOPUA N COBPEMEHHOCTb)

[MopTpeThbl y4eHbIX-IOpUCTOB

Poccuiickoe npaBo: cOCTOAHNE, NEPCNEKTUBBI, KOMMEHTapPUM
CynebHanA npakTuka

[paBo B COBPEMEHHOM MUpe

Pedopma topuanydeckoro obpasoBaHusa

Hay4Hasa xusHb

[NCKYCCUOHHBIN KNy6

PeueHsnmn

JXypHan paccuuTaH Ha npenogasaTenen By30B,
acnupaHToB, Hay4HbIX PabOTHNKOB, SKCMEPTHOE COOBLLECTBO,
NPaKTUKYOLWMX FOPUCTOB, a TaK>Ke Ha LUMPOKUIA Kpyr
ynTaTenen, MHTEPECYOLWNXCA COBPEMEHHBIM NPaBOM U ero
B3aMMOLENCTBMEM C 9KOHOMUKOWN.

«[MpaBo. XKypHan BbicLuel WKObl SKOHOMUKMW» BKITIOYEH

B NnepeyeHb BeayLMX POCCUNCKUX PeLIieH3MPYEMbIX HayHHbIX
XKYPHarnoB 1 N3AaHnin, PEKOMEeHA0BaHHbIX Bbicluen
aTTecTauMoHHON Komucenen MuHobpHayku Poccumn ana
ny6nmKaumm 0CHOBHbIX HayYHbIX pe3yNbTaToB ANCCepTaLmi
Ha coucKaHue y4eHow cTeneHn JOKTopa 1 KaHanaara HayK
no HanpaeneHuto «lOpucnpyaeHumA».

JXypHan BbIXoAuT pa3 B KBapTas 1 pacnpocTpaHAeTcA
B Poccuu, ctpanax CHI n panbHero 3apybexbA.



ABTOPAM

Tpeb6oBaHus K 0hOpMJIEHUIO TEKCTA CTaTen

MpeactaBneHHble cTaTbU [OMKHbI ObiTb
OpPUIrMHaNbHBbIMK, HE ONybIMKOBaHHLIMKU pa-
Hee B ApYyrnx nevaTHblx magaHunax. Ctaten
OOIMKHbI 6bITb akTyarnbHbIMKU, 0b6nanaTe HO-
BU3HOW, codepXxaTb BbIBOAbI WUccnenoBa-
HMA, a TaKXXe COOTBETCTBOBATb YKa3aHHbIM
HUXe nNpasunam ocopmnerna. B crniyyae He-
Hagnexatero oopmIeHNA CTaTb OHA Ha-
npaenAeTcA aBTopy Ha JOpPaboTKy.

CtaTbA NpepcTaBNAETCA B 3/IEKTPOHHOM
Buge B popmare Microsoft Word no agpecy:
lawjournal@hse.ru

Appec pepakuun: 119017, Mocksa, yn. Ma-
nas OppapblHKa, a. 17, och. 212

Pykonucu He Bo3BpaliatoTeA.

O6bem cTaTbu

O6bewm ctaten ot 1 go 1,5 ycn.n.n., peuex-
31, 0630pOB 3apybeXXHOro 3aKoHoAaTeNb-
ctBa — po 0,5 ycn.n.n.

Mpu Habope TekcTa HEOOXOOUMO MCMOMb-
3oBaTb WpndT «fimes New Roman». Pazvep
wpndpTa AnA OCHOBHOTO TeKCTa cTaten — 14,
CHOCOK — 11; HymepaumA CHOCOK CrIoLLHas,
noctpaHuyHaA. TekCcT nedvaraeTcA 4epes
1,5 nHTepBana.

Ha3BaHue ctatbu

HasBaHune cTaTtby NPUBOANTCA HA PYCCKOM Y
aHIMUNCKOM A3blke. 3arnasue AOMKHO ObITb
KpaTKUM 1 MHOPMAaTUBHbBIM.

CBepneHuAa 06 aBTopax
CseneHuAa 06 aBTopax NpPUBOAATCA Ha pyc-
CKOM W @HITIMACKOM A3blKax:

e hamunuA, nMA, OTHECTBO BCEX aBTOPOB
MOMHOCTbIO

® [O/THOE Ha3BaHWe OpraHu3auum — mecTta
paboTbl KaXXJOro aBTopa B UMEHUTESb-
HOM NMaziexke, ee NosHbIV MOYTOBbIN afpec.

® [O/MKHOCTb, 3BaHWe, y4eHanA CTeneHb Kax-
[oro aBTopa

® aapec 9NeKTPOHHOW MOYTbI ANA KaX4oro
aBTopa

AHHOTauuA

AHHOTauMA NpeaocTaBnAETCA Ha PYCCKOM 1
aHIMUNCKOM A3blkax o6bemom 250-300 croB.
AHHOTauMA K cTaTbe A0/mkHa ObITb NOrny-
HOWM (crnepoBaTtb JIOTMKE OMMCaHWA pPesyrib-
TaToOB B CTaTbe), OTpaXkaTb OCHOBHOE CO-

[ep>xaHue (MpegMeT, Lefb, MeToLOMOoruo,
BbIBOAbI UCCNEA0BAHMA).

CBeaeHuA, copepxawmecAa B 3arfiaBuu
cTaTbW, He JOMKHbI MOBTOPATLCA B TEKCTE
aHHoTauun. Cnepyet wusberatb NUWHKX
BBOAHbIX pas (Hanpumep, «aBTop CTaTby
paccMaTpuBaEeT...»).

UcTopuuyeckue cnpaBKK, CNN OHW HE CO-
CTaBMAIOT OCHOBHOE coAepXaHue [OKy-
MEHTa, OnucaHne paHee onybrMKOBaHHbIX
paboT 1 06LEN3BECTHbIE NMOMOXEHNA, B aH-
HOTaUUN He NPUBOAATCH.

KntoyeBble cnoBa

KntoyeBble cnoBa NpUBOAATCA Ha PYCCKOM U
aHIMUNCKOM A3blkax. Heobxoammoe konude-
CTBO KJIOYEBbIX CMOB (CMOBOCOYETAHUN) —
6-10. KnoyeBble crnoBa Mnn CnoBocoYeTa-
HVA OTAENAOTCA ApYr OT Apyra TOYKOW C
3anATon.

CHoOCKM

CHOCKM nocTpaHnYHbIE.

CHocku ocbopmnatoTca cornacHo TOCT P
70.5-2008 «Cuctema CcTaHOapToOB MO WH-
dopmaumm, 6U6IMOTEHHOMY U U3OATENbCKO-
my aeny. Bubnuorpadmyeckas cebinka. O6-
wue TpeboBaHNA 1 Npasunia COCTaBNEeHNA»,
yTBEpXAeHHOMY PefepanbHbIM areHTCTBOM
Mo TEXHWUYECKOMY PErynMpoBaHuio U MeTpo-
norvmn. lMogpobHaA uHdopmaumA Ha cante
http://law-journal.hse.ru.

TemaTuyeckan pybpuka
ObAzatenctHO — KOO MeXAyHapoOHOM
knaccucpmkaumm JEL.

Cnucok nurtepaTtypbl

B kOHUe cTaTby NPUBOAUTCA CMUCOK NUTe-
patypbl. Cnvcok cnepyeT ogopMATbL MO
FOCT 7.0.5-2008.

CtaTbu peueH3upyoTCcA. ABTOpam npeno-
CTaBNAETCA BO3MOXHOCTb O3HAaKOMUTbLCA C
copepXaHuem peueHauin. MNpu oTpuuaTens-
HOM OT3blBE peLeH3eHTa aBTopy npeno-
CTaBNAETCA MOTUBMPOBAHHbINA OTKa3 B Ony-
6nukoBaHMK maTepuana.

MnaTta ¢ acnMpaHTOB 3a NyGnMKaUMIO py-
Konuceii He B3MMaeTcA.
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