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«30/510TaA cepeanHa»
POCCUUCKOro LeHTpasiu3ma,

Unu ewle pa3 o6 UcTokax
henepaTuBHoun npupoabl Poccumn

E.A. JlykbsiHOBa

npodheccop Kagenpbl KOHCTUTYLMOHHOIO U MyHULMNanbHOro npaesa dakynbTeTa npasa Hauu-
OHanbHOro MCCcneaoBaTeNbCKOro yHnsepcutTeTa «BbiclwanA WwKona 9KOHOMUKK», [OKTOP opuan-
yeckux Hayk. Agpec: 101000 Poccunckaa ®depepauna, Mocksa, yn. MacHuukaa, 20. E-mail:
elukyanova@hse.ru

AHHOTaUuA

CrtatbA npeacTaBnAeT cobov aHanu3 AUHAMUKW PasBUTMA B3aMMOOTHOLUEHWIA POCCUINCKOrO LeHTpa u
pervioHoB. [laHHble B3aMMOOTHOLLIEHUA NOABEPKEHbI LMKNNYECKUM KonebaHnAM — OT LUMPOKOW AeLieH-
Tpanu3auuu (BNnoTb A0 «Napaja CyBepeHUTeToB») A0 abCONOTHOM LeHTpanusauun. PoccuAa npowna
Takomn umkn 3a nepuop 1989-2014 rr., BHOBb OKa3aBLUNCb CEroAHA Nepes yrpo3oi o4epefHoON AeLeHTpa-
NIN32aLMOHHOM BOSMHbI. ABTOP YTBEPXKAAET, YTO CYLLUECTBYET HEMTPasIbHOE MONOXKEHME CUCTEMBI, «30510TaA
cepeavHa», B KOTOPOW B3aVIMOOTHOLLEHWA LIEHTPa U PErvioHOB CTabunbHbl U HE MOABEPXKEHbI HU LIEHTPO-
6€>XXHbIM, HN LIeHTPOCTPEMUTESbHLIM cunam. [nA onpeneneHus Takow «30/10TOW cepeamnHbl» Heobxoau-
MO 06paTUTLCA K MCTOPUHECKOMY OMbITy: cnocobam peLleHnsa Bonpoca rocyaapCTBEHHOMo YCTPOWCTBA B
Poccuinckon nmnepun, PCOCP n CCCP. VccnepoBaHne nokasbiBaeT, YTO, HECMOTPA Ha CITOXHYHO CTPYK-
TYpY rocynapcTBEHHOro yCTponcTBa PocCMACKON MMnepuu, OHa ocTaBanacb YHUTapHbIM roCcyAapCTBOM.
Craryc pas3nunyHbIX TEPPUTOPUIA, B TOM HYUCTE UMEIOLLMX ANEMEHTbI NONMNTUYECKON aBTOHOMUW, HE YHUK-
LMpoBascA, a BNacTb LIeHTpa onupanacb Ha HauWoHarnbHbIe N MEeCTHble Tpaanumn. AHanna KoHcTuTyumm
PC®CP 1918 r., nposo3arnacueLuen Poccuto henepaumnen, n NpakTUKK ee NPUMEHEHNA TakXKe yKasbiBaeT
Ha cKopee YHUTapHYK MOAeNb rocynapcTBEHHOro yctponcTaa. Camo no cebe BO3HUKHOBEHVE TEPMUHA
«(hefepaumA» CBA3AHO He C KOHLeNUMen HaumoHanbHO-TepPUTOPMAanbHOrO YyCTPOMCTBA, @ C He0OX0ANMO-
CTbIO COXPaHEHWA LIeNTOCTHOCTU CTPaHbI: AOCTVXXEHUA KOMNPOMMUCCA MEeXAY YHUTapU3MOM 1 cenapaumven.
OTa e TakTuka 6blna ucrnonb3oBaHa AA COXpaHEeHUA LenocTHOCTH cTpaHbl B 1990-1993 rogax. OgHa-
KO K KOHLYy 2000-X rogoB CamMOCTOATENIbHOCTb Cy6beKTOB, npucyliaa degepaumnn, boina gaktTmieckn
cBefeHa Ha HeT. CoBpeMeHHbIN cTaTyc cybbekToB deaepaummn B Poccun noanagaeT nog onpeaeneHne
rocynapCTBEHHOWN (MOMMTUYECKOWN) HaLMOHAaNbHO-TEPPUTOPUATIbHON aBTOHOMWUM B YHUTApPHOM rocyaap-
ctBe. Taknum obpasom, henepauma B Poccumn ABnAeTCA yCnoBHOW Unn cumeonmyeckon. Mo cytn Poccua
ABNAETCA YHUTAPHO-PErMoHaNMCTCKUM rocyAapcTBOM, B KOTOPOM hefepaTtuBHasA pUTOpMKa MCronb3y-
eTCA Kak MHCTPYMEHT ANA TaKTMYeCKOro NonmMTU4ecKoro MaHeBpa. OTO, B CBOKO o4epenpb, npeanonaraet
rMOKOCTb MONUTUKW LIEHTPa B OTHOLLIEHUN PErMOHOB U OTXO/, OT TaKTUKM abComoTHOro aukTarta. «Cuna»
LieHTpa [0/KHa 3aKioyaTcA B ero yMeHum nogaepxars Mup 1 6rarononyyve Ha Bcen TeppuTopum cTpa-
Hbl HEHACWUNbCTBEHHBIM NyTEM, @ TakXe NMOCTPOEHUN OTHOLLEHWI C PErMOHaMM Ha OCHOBE YBaXKeHUA n
yyeTa UX MHTEepecoB, B TOM Yucne npu hopMnupoBaHnm 6roaxeTa.

KnrouyeBblie cnosa

KnioyeBble cnoBa: hefepanvam, oegepaums, yHUTapHoe rocyaapcTBo, PErMoHasIMCTCKOe rocyaapcTeo,
CYBEpPEHUTET, pasrpaHnyeHne NoNHOMOYMIA, rocyAapCTBEHHOE YCTPOMCTBO, aBTOHOMMUA, KOHCTUTYLIMOH-
HbI KpU3uc.




E.A. JlykesiHoBa. «30510Tas cepeamHa» poccuiickoro LeHtpanmama... C. 4-21

Bubnunorpadguyeckoe onncanuve: JlykbaHoBa E.A. «3onoTtaa cepemHa» pOCCUACKOrO LEeHTpanuama, unm
elle pa3 06 nctokax deaepatmsHon npupoasl Poccum // MpaBo. XKypHan BbicLiel WKOMbl 9KOHOMUKMW.
2015. Ne1. C. 4-21.

JEL: K19.

B cnny mpodeccun st Bcerga MpUCTAIbHO CIAEKY 332 B3aMMOOTHOIICHUAMHU POCCUIICKOTO
LIeHTpa 1 TeppuTOpuil. B mepBylo odepeab MOTOMY, YTO Y MEHs €CTb COOCTBEHHOE BHICHNUE
MOJIeNN UX B3anMofeicTBus. Eciu aTa Moienb BepHa, TO M06ble OTKIOHEHMs OT Hee JJOJDKHBI
HIPUBOANTD MO0 K LIEHTPOOEKHDIM, MO0 K EHTPOCTPEMUTENbHBIM IIPOLieccaM, KaXK/Iblil 13
KOTOPBIX TpebyeT CIelnanbHbIX YCUIINII IO UX TIpeofoeHuto. Tem 6ornee, 4TO rnaBa AeiCTBY-
toufeit Koncrurynuu Poceun, onpepensiomas gefepaTuBHOE YCTPOIICTBO CTPAHbI, OCTABIIACT
JOCTATOYHO MIMPOKMIL IIPOCTOP J/IsL CAMBIX Pa3HBIX BAPMAHTOB B3aXIMOOTHOILEHMIT LIEHTPa 1
TeppuTopuil. VIMEHHO B 9TOIT «HenbTe» 6e3 ocoboro yujepba i gyxa u cMbicia OCHOBHOTO
3aKOHa IIPOMCXOAUT 3aKOHOfiaTe/NbHas (PUKCAIVsA OUTIIECKUX ITPOLIECCOB, HAITPABIeHHbIX
Ha OYepelHOe «CoOMpaHMe PYCCKUX 3eMerb» (0T (efepalbHOrO BMeIIaTeNnbCTBa 70 defe-
PaIbHOTrO HACU/IVSI) ¥ HAOOOPOT.

Sl monaraio, 4TO CylIeCTBYeET «30/I0Tasl CepefiuHa» POCCUIICKOTO LieHTpanu3sMa. Eciu rocy-
[apCTBO YIEP)KMBACTCS B €e PaMKax, TO CTpaHe OyAyT obecredeHbl TePPUTOPUATIbHBI MUP
u cornmacye. Eciyu Het, TO ¢ OrpOMHOII Jj0Iell BEPOATHOCTU BOSHMKHYT IPOO/IEMBbI BIIOTh
[0 YTPO3bl T€PPUTOPUAIBHOI 1[EIOCTHOCTH rocyfapcTsa. Ilo MouM mopcueTam cremoBao
IpearnonaraTb, 4To K 2014 rogy JO/MKHBI OBUIM IPOSBUTHCS MIPU3HAKYM HOBOI PErvOHab-
HOJT JIelleHTPalN3alMIOHHON BOMHBL VI oHu nposBuanch. [Ipudem, Kak 9To y>Ke ObIBaIo He-
OJJHOKPATHO, IPOSABU/IICD HE B KAKOM-TO OJJHOM PETMOHE, 2 OTHOBPEMEHHO B HECKONIBKMX, HE
TpaHMYAIINX MeXJY coboit'. Peakums meHTpa Oblna CTaHAAPTHON A/ TpeTbero cpoka IIpe-
supenTa [TyTiHa — HeMeJIeHHO Oblla BBefjeHa YrOMOBHAsA OTBETCTBEHHOCTD 3a IIPU3BIBBI K
cenapaTusmy>. OHAKO IMPeACTABIACTCS, YTO IIOFOOHbBIE MEPBI, BO-TIEPBBIX, He JANYT Pe3y/b-
TaTa. Bo-BTOPBIX, TPV HEM3MEHHOCTY BHYTPEHHEN OMUTYKY 3TU IPU3HAKM 110 3aKOHAM POC-
CMIICKOTO >KaHpa 0OpedeHbl Ha pa3pacTaHye U papukamusaiyo. OTCIofja BOSHUKAET BOIPOC:
HACKOJIbKO BE/IMKa U peajsibHa yrposa cenaparusma B Poccun? OT 4ero oHa 3aBUCKT U Kak C
Heit 60poTbCsI?

MBICTIb O HaZIMYMU «30/I0TON CEPeIHBI» POCCUIICKOTO LIEHTPANn3Ma BIlepBble OblIa BbI-
cKasaHa MHOI0 B 2006 rofy u ony6mukoBaHa B cOopHuke «LleHTpannsm, feMOKpaTus, felieH-
Tpa/nusauus B COBPEMEHHOM rocynapcrse»’. CopMynnpoBaHHbIE TOIAA MPEeANONTOKeHNs

! Cm.: Moapuss HoBocubupcka sampermma «Mapin 3a ¢enepanmmsanyio Cubupn» // Deutsche Welle.
5.08.2014//URL: http://dw.de/p/1Co0A (gara obpawenns: 22.02.2015); Akuns «pepepanusanys» // Llentp
moymtideckoro anamusa npu VITAP-TACC. 4.08.2014 // URL: http://tass-analytics.com/stories/akciya-feder-
alizaciya (mata obpamennsa: 22.02.2015); B CmoneHcKkoit 06/macTyt cO6MpalOT HOAMNCH 3a IPUCOeAUHEHNE K
Benopyccun // Top News, 04/04/2014 // URL: http://www.topnews.ru/news_id_66801.html (zara obparerms:
22.02.2015); CmonsHe XOTAT IOf, KpbUIo k Batbke // Benopyccknmit maprtusan. 03.04.2014 // URL: http://www.
belaruspartisan.org/politic/263116/ (gara obpamenns: 22.02.2015); B Kanmnnunrpage Havamich MUTUHIT 32
otpenenye ot Poccyun // Tlpectymuoctu.Het. 03.08.2014 // URL: https://news.pn/ru/politics/110686 (mata 06-
pamenust: 22.02.2015).

> CMm.: IIpuHAT 3aKOH 06 OTBETCTBEHHOCTH 3a IPM3BIB K cenapartnsmy // VIntepdaxc. 30.12.2013 // URL:
http://www.interfax.ru/russia/349590 (gaTa o6pamens: 22.02.2015); ITy TiH BBe/ yrONMOBHYIO OTBETCTBEHHOCTD
3a IIPU3BIBBI K cemaparusMy // Poc6ant. 30.12.2013 // URL: http://www.rosbalt.ru/main/2013/12/30/1216972.
html (mara obpamenns: 22.02.2015).

* Cwm.: llenTpanmsm, meMOKpaTus, JeleHTpamusalus B COBpeMeHHOM rocymapctee / Ilop pep.

C.A. ABakbana. M.: Msg-Bo MTI'Y, 2006. C. 18-26.
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MOATBEPAVU/INCH U IPOMIO/DKAIOT MOATBEPKAATHC BCEM MOCAENYIOLIel IIPAKTUKON POCCUI-
CKOTO HaIlMIOHAa/IbHO-TOCYJAPCTBEHHOTO CTpOUTENbCTBA. [Ipencrapnsaercsa, 4To B COBpeMeH-
HBIX YCTIOBUSIX OHM BHOBb OCTPO HY)XJAIOTCSA B Pa3BUTUH, TeM Oojiee, ITO MOCTIe JOJITOT0o
IepepbIBa OTMeYaeTcsi CBoeobpasHast peannmanys Qenepanicrckoit ugen B Mupe. Crpoc Ha
(enepanusm siBHO BodpacTaet. 2014 rog 060CTpII CTapble pernoHaNINCTCKIE IPOOIEMBI Psia
crpan: Ykpaunsl (Kpeim u Bocrounsie obnactn), Kanayer (KBebek), Vicmanuu (Katanonus),
Benukobpuranuu (Ilotmanpgms).

C 1989 1o 2014 rr. (TO ecTb 3a 25 yteT) Pocciell B ouepeHOIL pas MpOIfieH IIyTh OT BHY-
TPEHHEro Iapaja CyBePEHMTETOB, IOBBIINIEHUA TOCYJAPCTBEHHOIO CTaTyca aBTOHOMUI 1
AJIMUHUCTPATUBHO-TEPPUTOPUATIBHBIX €MHMUILI, OT defepaTuBHOro forosopa 1992 r., acum-
MeTpUYHOIT (eflepaliuy ¢ s7eMeHTaMyt KOHQeIepaTUBHBIX OTHOIIEHWIT KOHIIA JIeBSIHOCTHIX
MIPOIIIOTO CTOMETHS M 0OPATHO — K aBCOMIOTHON IleHTpanusanun obpasua 2010-x. 1o morn-
HBIII UK/ OT HadasIa 10 KOHIIA B CBOMX KPAlHMX KOH(PUTIYpaLuuaxX, KOTOPbII BHOBb KauHYJICA
B CTOPOHY JielleHTpa/3anuy. He mpole mm 0Tka3aTbcsA OT 04€PeJHOTO «M300peTeHN BeJIo-
cumefa» ¥ MPOAHAIM3VPOBATH CIIeLN(NKY «Tpabeib», HA KOTOPbIE Y>Ke HACTYIAIN HEOTHO-
kpatHo? Ilonmutukm (ecnyu OHM JIeICTBUTENBHO SIB/IAIOTCS TAKOBBIMM) TOJDKHBI BCETO JIMIIb
Y4Y€CTb OIBIT, HAKOIIEHHBIN B HAllMOHANIbHO-TOCYJAPCTBEHHOM CTPOUTENLCTBE CTPAHBI, U3-
B/IeYb YPOKM M3 MPOLIIOTO U CAENATh COOTBETCTBYIOLIIE BBIBOABL. K aTOMY 1X 0653bIBAIOT
MHOTOBEKOBBIE TPALUIINI U OCOOEHHOCTI POCCUIICKOI TOCYAAPCTBEHHOCTIL.

Unitas dissimilium — eduncmeo nenoxoxcux. B coeit kuure «IIpaBoBoe IpoCTpaHCTBO
Poccun» VI.H. Bapuui nmpuBopuT M000MBITHOE BbICKa3biBaHMe Hekoero Kapmertn — ura-
TBSHITA, TOCETUBIIEro Poccuio eme Bo BpeMeHa IjapcTBoBaHms Ajnekcanpgpa III. Otor nHo-
CTpaHel] ¢ BeIMYAIINM HefloyMeHMeM nucain: «Boobpasure cebe mapraMeHT, Kyfa BXOLUT U
caMoe€]l, OJEThIil B OJIEHBIO IIKYPY, ¥ KUPIU3 B CBOEII TI00€eTelKe, ¥ KaJIMBIK B II€IKOBOM VIV
6apxaTHOM OellMeTe, 1 ApMSIHIH B CBOEM YepPHOM KadTaHe, 1 YepKec B GAIIIbIKe 13 BepOIIIO-
JKbeil IepCcTU ¢ HabOPOM CHApANOB Ha IPYAM, VM IPY3VH B apXajlyke... a 3aTeM y>Ke CJIeAyIOT
BeJINKOPOCC, Ge/I0pyc, MUHTPeIel], TaTapyH, MOJIJABaHNH, riepc. [Todymatime, kakue mym mo-
2ym 6vimv 00HOpoOHbIe udeanvt u napmuu (xypcus moii. — EJI), xorma Benukopocc 6yzer
CTOATH Ha CBOMX KOHCEPBATMBHbIX HavyajIaX, MaJOPOCC CTAaHET YBJIEKAThCsA IEMOKPAaTUYECKH -
MM CTpeM/ICHUAMY, (PUHIIAH/ICL] BBIIBUHET CBOI0 KoHCTUTYIMIO, TOTAAK — pecmyOmKaHCKye
HAJeX/bl, 3 MOHTO/I CTaHeT IPUIEP>KMBATbCSA aBTOPUTAPHBIX IIPeJaHNII IIPEKHEl BIACTU.
KT0o cMoOXXeT mpuBeCcT K COIVIACKIO BCE 3TV PA3HOPORHBIE CTPEMJICHMUS, BEPOUCIIOBEAHNA,
ngeanbrd»?,

Bce BepHO. Poccust — 3T0 eIMHCTBO HEMOXOXKMX. DTO TOCYAAPCTBO, KOTOPOE 3a ThICAUe-
JleTyie CBOETO CYILIeCTBOBAHMS IIOCTENIEHHO BIMTHIBAIO B CebsI CaMble pasHbIe, Ka3amoch Obl,
HECOIIOCTaBMMbIe YePThl ¥ OCOOEHHOCTY IIPMCOENMHUBIINXCS, MPUCOEAUHEHHBIX U 3aBO-
€BAHHBIX 3eMeNb U CTpaH. HUKTO HUKOT/a ¢ 0COOEHHOCTAMM KAXKIOTO He CIIOPWIT I HeE JIO-
Mas ux. Poccusi mpuHMMaa BceX TaKMMU, KaKuMy OHM ObUIM, U Tpaguuuu 6eperia. Ha ee
OTPOMHOII TEPPUTOPUN, PACIIONOXKEHHON MEXY TPeMs BEIMKUMI OKeaHaMI, BK/II0YaIOLeN
B ce0s1 IIPAaKTMYECKN BCE KIMMATUIeCKue 30HbI U perbedbl 3eMn, B TedeHre CTOMETHI 1II0
[epeMelleHye 1 CMeIIeHIe HAPO/0B, KOTOPbIe CTPONIN OOIIYI0 TOCYAAPCTBEHHOCTD, ICXO/S
U3 TIPMHIINIIA IEPBUYHOCTH HPas Kax0ozo Hapooa. HecMOTpst Ha pasHMIY 9TI HAPOBI, TeM
He MeHee, CO3[Ia/li eIVHbI YHMKATbHBIN TOCYapCTBEHHBIN CIUIaB, aHA/IOTa KOTOPOMY HET B
MUpe, ¥ KOTOPBI Ipy 6epe)KHOM K HeMy OTHOIICHUY BIIOJIHE MOXKeT KOHCTPYKTMBHO CYIIe-
CTBOBATb I Pa3BUBATbHCA.

* Cm.: bapyuy, J.H. TIpaBoBoe mpocTpaHcTBO Poccuit. Bompockl KOHCTUTYIMOHHOI TeOPYI M TPAKTHUKIL.
M.: Nsp-Bo MT'Y, 2000. C. 63.
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Cubnpckoe, Kaszanckoe, AcTpaxaHCKoe XaHCTBA — HEOTbeM/IeMBble CerofgHs ot Poccun
3eM/M — 06pa3oBaNCh Ha TeppUTOpKH pacnapureics B XV B. 30/10Toit Opaibl 1 HOOYEPeTHO
HOKOPsINCh MOCKOBCKIM TOCYAapCTBOM. ECTeCTBEHHO, YTO OHM BIMTAN B CeOsI LIeIbIiL Psif
4epT aJMUHUCTPATMBHO-BOEHHOTO YNPaBJIEHN)A, VCIOIb3YyeMOTO MOHTONAMM, ¥ TIepenann
3TY 4epThl «II0 HACTENCTBY» LIEHTPY. Bolmenmue us cocraBa JInToBcKoro KHsxectsa dep-
HuroB 1 CMOJIEHCK, PaBHO KaK OCTaBaBIIMecs BIUIOTh o KoHua XVIII Beka B cocTase Peun
[Mocniomuroit ITononkue, Bure6ckne, Typoso-ITnHckue u gpyrue semiu He MOIIU OBITH CBO-
OOIHBI OT TOCY/IAPCTBEHHBIX, IIPABOBbIX 1 OOIIECTBEHHBIX TPAJUIINI OMbCKYUX VM TUTOBCKUX
HOPSAAKOB, BHECEHHBIX MU B OOI[YI0 POCCUIICKYIO TOCYAPCTBEHHYIO «KOIMIKY».

OTcropia 3aKOHOMEPHO, YTO HOMHbL TUTY! ViMiiepatopa Beepoccniickoro (VMmeparpuiyst
Bcepoccuiickoit) coctosn u3 113 ¢nos?, TOMbKO 12 13 KOTOPBIX He OTHOCK/INCH K HallMIOHA/Ib-
HO-TOCYJAPCTBEHHOMY YCTPONCTBY. B 3TOM THUTYy/e OHOBpPEMEHHO COYETAINCh IepedeHb
TEPPUTOPUATIBHBIX CYOBEKTOB VIMIepnnu 1 MX pasIvdHbI CTATYC, OIPENe/IsIeMbIil Pasynd-
HBIM CTaTyCOM MOHapxa B Kaxjoit u3 Hux: VMimnepatop u Camopepxen, Llaps, Tocymapn, Be-
nuknit Kusass, Kasass, Tocymaps n Bennkmit Kusss, [ToBenutens, Hacnenssiit locyzaps u 06-
TajaTenb, HacnegHuK, [epuor u mpoyas. ..

ITosTomy xorza B ssuBape 2010 roga cnukep locmymer bopuc Ippisnos usnoxmn ceoe Bu-
[leHue PasBUTHA POCCUIICKMX (elepaTHBHBIX OTHOLIEHUIT, COCTOsIIee B YHUDUKALMN Ha-
3BaHUII TOJDKHOCTEI PyKOBOJUTENIEN CyO'beKTOB (efiepaliuyl ¥ perMOHaIbHbIX IIaplaMEeHTOB,
SKCIIEPTHI COUIN 3TO TPeIOKeHNe Kak MITHUMYM KpaliHe HeKOppeKTHbIM®. HekoppeKTHbIM
He TO/IbKO C IO3ULNY Teopu (efepannsma, Ho, B IIepBYI0 Ouepefb, C HO3UILINI 0COOEHHOCTE
POCCUIICKOIL TOCYyJapCTBEHHOCTM.

Dedepamusnas unu ynumapuaa? Kak HU TapafjoKCalbHO, HO B CBA3U CO BCEM CKa3aH-
HbIM BHOBb ¥ BHOBb BO3HIKaeT BOIpoc o ¢egeparusHoit npupoge Poccunu. Kakosa ona Ha
cerofHAMHNI feHb? HecMoTps Ha TO, 4TO Ujjen mepeycrpoiictBa Poccun Ha demepaTuBHBIX
Hayasiax BbICKa3bIBAINCD 327070 1o OKTA6pbCKOIL peBomonym 1917 roga’, HECMOTPS Ha TO,
4TO FOCYAAPCTBEHHAs CTPYKTypa Poccuiickoit mMiepun 6bu1a CIo>KHOI (74 rybeprnu, 20 06-
JacTeii, 2 OKpyra, 8 reHepaj-ry0epHAaTOPCTB, 9 IPajlOHAYAIBCTB), Ha TO, YTO OT/E/IbHbIE ee
PETMOHBI VIMEJIN CTATYC C 9/IeMeHTaMI IIOJIMTUYeCKoil aBToHOMYM®, Poccus ocTaBantach yHI-

* «bokuero mocnermecTyrometo Munoctio, Mbl, NN, VimmepaTop u Camopepsxen; Bcepoccuiicknii, Mo-
ckoBckumit, Kuescxuit, Bnagumupcknit, Hosropopckuit; Ilapp Kasanckuii, Ilapp Actpaxanckuii, Haps Ilonb-
cxuit, Happ Cubupckuit, ITaps Xepconnca Taspuueckoro, Iaps Ipysunckmii; Tocymaps IckoBckmit n Bemn-
kit Kuase Cmonenckuit, JIutoBckmit, Bonbiackuii, ITomonbekuit 1 Ounnaugckuii; KHaAsp ICTASHICKNIL,
JIndnanpckmir, Kypnanpckuit u Cemuranbekmit, Camorutcknmii, bemocrokckmit, Kopembckmit, Tepckmii,
I0ropckmit, Ilepmckmit, Batckmit, bonrapckmit u nnbix; focymapp un Benukuit Knsasp Hosropoga Husosckus
3emmn, Yepuurosckmit, Pasanckuii, Ilomotckmit, PoctoBckuii, pocmascknit, bemosepckuii, Ynopcknii, 06-
nopockuit, Konpuiicknii, Bure6cknit, McTucnaBckuii, u Bces Cesepnbia cTpanbl Ilosenurens; u Tocymapb
VBepckust, Kaprammuckns u Kabappuackus semmn n obmactu Apmennsi; Yepkaccknx n Topexnx Kusseit n
nublx HacrepHslit Tocymapp u o6mapmarens; Tocymaps Typxecranckumi; Hacamemuuk Hopsexcknii, Tepior
IInessur-Tonctuacknit, CropmapHckuit, Jurmapcercknit 1 OnbieHOyprekuit, ¥ mpodast, M Ipodasi, U Ipo-
gasi» (cT. 59 OCHOBHBIX TOCYAapPCTBEHHBIX 3aKOHOB Poccuitckoit Vimmnepuu (usg. 1906 r.)).

¢Y Bopuca IpsisnoBa ectb cBoe cybbexTHOe MHeHme // KommepcanTs. 22.01.2010 // URL: http://www.
kommersant.ru/doc/1307787 (nara obpauenust: 22.02.2015).

7 Cwm.: Jlasapesckuti H.JI. Pycckoe rocymnapcTBenHoe mpaso. I1r.: VI3g. munucrepcrsa ¢puHancos, 1917. T. L.
C. 181; Kokxowkun .. Apronomus un ¢denepanys. I1r.: JlemrykoBckas maposas ckoponedarHa «Cso6omar,
1917. C. 20-22.

¥ Oyanaaana — Bemnkoe KuskecTBo, Bomrenmree B cocraB Poccun B 1809 rony, — mMerna cBoit 3aKOHO-
matenpublit CeilM, alIapaT yIpaBIeHNs, TAMOXHIO, IOIMALIMIO 1 CY/, XOTs OQUIMATbHO CYNTAIACh JACTHIO
Vmmnepun. Criermduaecknm cTaTycoM o6/Iafjany MoIbCKIe 1 MpubanTuiickue ryGepHin, a TakKe HEKOTOPbIe
BOCTOYHBIE 00/1aCTI CTPaHBbL. TaM COXPaHSIICh 0COOEHHOCTII MECTHBIX IIPABOBBIX CUCTEM.
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TapHBIM TOCYFApCTBOM BIUIOTDH ee mpoBosriauenns depepanueit B Koncrurynun PCOCP
1918 roga. ITouemy ato mpousomno? OTKyna BApYT B3snach ¢enepanysa? He apmsercs mu
6ykBa «D» B ab6peBUaType CETOfHANIHEr0 Ha3BaHNA FOCY/JapCTBa BCETO UMb JaHBIO UCTO-
PUUeCKOlt TpafuLMy, He MMeloLell oy, o601t peanbHOI (enepaTNBHON IOFOIIEKN?

* ot %

Ilepsaa Koncmumyuus Poccuu — ynumapnas unu dedepamusnaa? He «pacribiBaich
MBICIMIO TIO IPEBY», CeflyeT, IOXanyli, HadaTh MMEHHO C TaKoil MOCTAaHOBKM BOIIpOCa U C
YTBEp>KZIEHN O TOM, 4TO, IIpoBo3IIacus Poccuio depepaTuBHOI pecy6ImKoii, cama 1o cebe
Koncruryumsa PCOCP 1918 r. ocraBanach, o CyTH, KOHCTUTYLMeli yHuTapHoit. ITogobHas
HO3UINA IPOTUBOPEUNT OOTBIINHCTBY YCTOSABIINXCS MPECTABICHNUIT B MICTOPUYECKOIT U TO-
CYAapCTBEHHO-IIPABOBOIT HayKe® U, C/IeOBATENBHO, TPeOyeT HOKA3aTeIbCTB.

Bo-nepBbIX, HEOOXOAMMO Pa3oOpaThcs B BOSHUKHOBEHNN CaMMX TEPMIHOB «(eepans»
U «caMoONpefieNieHne BIUIOTDb JI0 oTjeneHusA». Kak nssectHo, Mapkc, a Bcrer, 3a HuM u Jle-
HUH, TI0JIarajIy, YTO JIy4lleil (GOpMOJi TOCYHapCTBEHHOTO eIMHCTBA [ COLMATNCTUIECKOTO
rocymapcTBa ABasAeTca yHuTapusM. OpgHako yxe B 1917-1918 rr. B.M.JlenuH KapauHanIbHO
M3MEHNTI CBOIO TOUKY 3PEHMs, TIOCKONbKY OJJHUM M3 HEMHOTUX JIEVICTBUTENbHBIX «TOCTVKE-
Huli» QeBpanbCcKoll peBOMIOLNM ABUNIACH PeanbHasA YTPO3a TEPPUTOPHUATBHOTO PacuIeHEHNsA
ncropuyaeckon Poccum.

ITocne ®espanbckoit pepomonun 1917 I. B yCTpOIICTBE POCCUIICKOTO TOCYAapCcTBa Mpo-
M3OIIN CYIleCTBEHHble M3MeHeHMs. [ IeHTpanusanuy yrnpasaeHus BpeMeHHOe IIpaBu-
TETbCTBO YUPEAVIO aBTOHOMMM B TypkecTaHe U 3akaBKasbe. BO3ITIaB/Am 3T aBTOHOMMM
HasHayeHHbIe NPaBUTENTbCTBOM KOMUTETBI, IIPM KOTOPBIX CO3/ABa/NCh COBELIAHUA IIPEN-
CTaBUTeNel OOILIECTBEHHBIX OPraHu3annil. ITUM KOMMUTETaM ObUIN IepefaHbl GYHKUUY U
HOJTHOMOYMSA MPEKHNUX I'eHepan-rybepHaTOpCTB. AIMMHICTPATHBHASA aBTOHOMMUA ObITa yd-
pexnena n Ha Ykpanse. IleppoHayanbHO oHa oxBaTbiBana Kuesckyio, IlonTasckyto, Yepan-
roBcKyIo, Bonbinckyo u Ilogonbekyto rybepuun. Bosrnasnsia aBronoMuio BeibopHas Len-
TpanbHas Paga'l.

Beren 3a 9TMMU IpaBUTEIbCTBEHHBIMY MepaMI ABOYHBIM IIOPAAKOM Havyam GpopmMupo-
BaThCA HAllMOHA/IbHbIE aBTOHOMUM B BOCTOYHBIX YacTsAX Poccyn. Tak, Hanpumep, 6bUI co3aH
BypsiTcKuit HaMOHAIBHBI KOMUTET, IIPEIOKMUBIINIT CPOPMIPOBATh HALIMOHATbHOE 3aKO-
HopaTe/IbHOe cobpanue. HalyoHa bHbI Cbe3f anTaiiles yupesul ANTaliCKyIo TOPHYIO IYMY.
Ha 1ore Enucerickoit rybepHnnu cTamy cO3[aBaThCsl XaKacCKye HalMOHaIbHbIe ye3abl. Opra-
HI30BA/INCh KUPIU3CKue KoMuteTsl B CeMMUIIaTaTHHCKO 1 AKMOJIVHCKO 00/TacTsIX.

B ycnoBusx, Korjia reHTpaabHOE IIPaBUTEIbCTBO ObIIO HECIOCOOHO KOHTPOIMPOBATh 00-
CTAQHOBKY Ha TEPPUTOPUY BCEIT CTPAHBI, B psifie 0OmacTelt 1 rybepHmit B ToM ke 1917 1. cTann
CO3/1aBaTbCsl MECTHBIE TIPaBUTENbCTBA. B ceHTAOpe mpaBuTenbcTa [JoHa, Kybanu, Tepeka,
Acrpaxann u Llentpanbubiit Komurer ropries CesepHoro KaBkasa IOArOTOBMIN IIPOEKT J0-
TOBOPa O CO3[aHMY COOCTBEHHOIT (pefiepaliny ¢ eVHBIM IIpaBUTeNbCTBOM. K HeMy mpucoenn-
Hutach u LlentpanbHas Paga Ykpaunsl Ilo cyujecTBy, unen defepanuy 1 aBTOHOMU3ALNN
VICIIO/Ib30BA/IVCh B CEMAPATUCTCKIX LEJISIX IS «OTPKAeHs» cebst 0T caboro reHTpa u ak-
TUYECKOTO OT/iefieHNs oT Poccuy HEKOTOPBIX PETMOHOB CTPaHbI.

® Cm.: 3namononvcxuit JI.J1., Yucmsxos O.J. O6pasoBanne Corosa CCP. M.: FOpua. nmut., 1972. C. 79-80;
Asakvan C.A. Koncturyunsa Poccun: mpupoga, spomonns, coppeMeHHocTb. M.: PFOM]T Camixo, 2000. C. 49.

! Tlogpo6uee cm.: Cenyos A.A. HanmoHambHO-TOCyIapcTBEHHOE YCTPOoiicTBO Poccyn HakanyHe OKTA6pst
1917 r. // CoBeTckoe rocyfapcTBo 1 mpaso. 1990. Ne 11. C. 118-125.
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«Ecmu 661 BpemenHoe npaButenpcTBO Bo raBe ¢ A.D.KepeHCKnM yepkanocs y BIacTy,
CTpaHe I'pO3WI Obl IONHBIN TeppUTOPMANbHBI pacnangy»''. B curyanuy, xorma «or Poccun
HIYero He 0CTaNoCh, KpoMe Benmnmkopoccnm»'?, korga mepes 60/IbLIeBUKAaMIL BCTA/I BOIIPOC,
MOXXHO TN BOO6H.[€ COXPaHUTD LIEIOCTHOCTD TOCYyAapCTBa, OHU (9359471 BBIHY KII€HDI 3aHATD I10-
TUTUYECKYIO TI03VIUI0, OTBEYAONTYI0 TAKTUKE MOMeHTa. Bo ums coxpanenus cmpanvt 6vino
NPUHAMO KOMNPOMUCCHOE PeuleHtie — He YHUMapusm u He cenapauus, a dedepamusnoe
ycmpoiicmeo Poccuu. I1py atom B.J.JlennH, popmynupys cBoo Mo3uuuio, 060rHas napTuii-
HYIO IIpOrpaMMy, KOTOpas Iepelllla Ha peibchl (efiepanusMa b B 1919 .

Taxum 06pasom, TepMUHBI «eepalusi» 1 «CaMOOIIpefie/ieHe» BO3HUKIIN He 13 KOHIL[eTI-
oy HaMIOHAa/IbHO-TOCYAapCTBEHHOI'O yCTpOI;'ICTBa, a M3 TAKTUKM MOMEHTA " BbITeKaIOHIeIZ
U3 Hee YeTKO CPOPMUPOBABLIEHCS MOMUTUIECKON MO3ULMY OO/bIIeBNKOB. Ee HeT cMblcia
HU OIMCBIBaTh, HU KOMMeHTUpoBaTh. OHa Ipefie/ibHO 4eTKOo copmynuposaHa B lexpere
0 Mupe, IIABHBIM IIPMHIIUIIOM KOTOPOTO SIB/SIETCST MUP Oe3 aHHeKCUil, T.e. 6e3 3axBaTa 4y-
XKIX 3eMeJIb, «6e3 HAaCUIbCTBEHHOTO ITPUCOERMHEHNSI 4y)XXIX HapogHOCTell. .. Ilof aHHekcmeit
JUIN 3aXBaTOM YY>KUX 3eMe/Ib IIpaBUTeNbcTBO NOHMMAET, COOOPa3HO IIPAaBOBOMY CO3HAHNIO
BOOOIIE 11 TPYAAIIUXCS KITACCOB B 0COOEHHOCTH, BCSIKOE IPUCOEANHEHVE K OOIBIIOMY WV
CI/IPHOMY TOCY/{apCTBY MAJION MV C1aboit HApOZHOCTI» .

JlaHHOe ompesiesieHne CBIUETeIbCTBYeT O HAMEPEHMAX COBETCKOM BIaCTU TIOCTPOUTD B3a-
VMIMOOTHOLIEHNA MEXIY HapOoJdaMM KaK BHYTPM, TaK ¥ BOBHE IrocygapCcTBa Ha COBEPIIEHHO
HOBBIX IPMHIMIIAX, KOTOPbIe ObUIN B Ja/IbHElIIeM 3aKperyieHbl B [lekapanui pas Hapojj0B
Poccun. Xorenoco 6bl ele pas IOAYEPKHYTh, YTO IVIABHBIM B 9TO BpeMS ObUIN HE CTOJIBKO
y49e€T HaJlMIOHAaJ/IbHBIX NHTEPECOB, HE IIOVICK 6ancha MHTEPECOB rocynapcTBa 1 OTAE/IbHBIX Ha~
I[MIOHA/IbHOCTEM, CKOJIbKO CTpeM/IeHNe COXPAHUTD IIeTTOCTHOCTb CTPAHBI, IIPUB/IEYb HA CBOIO
CTOPOHY HallMOHA/IbHbIE MACChl I MAKCUMAJIbHO PAaCIIPOCTPAHUTD COBETCKYIO B/IACTD' .

Hapany c leknapanueit npas TpyAAILIErocsa U 9KCIUTyatupyeMoro Hapopa Ha III Beepoc-
CHIICKOM C'be3[ie COBETOB OBUI IIPUHST ellle OfMH BaXXHBIIT TOKyMeHT — pesoymonust «O depe-
PaIbHBIX yIpexaeHnsx Poccniickoit pecry6vkim»'©. VIMeHHO OHa CTasia BIIOCTIEHCTBIUN OCHO-
BOJT OyymIelt KOHCTUTYLIUY 10 BollpocaM ¢efepanusMa. HekoTopble yueHbIe Jaxke OTHOCAT
ee K KaTeropyuy KOHCTUTYIMOHHBIX 3aKOHOB. OfIHAKO Pe3OIONNA YCTAaHABIMBAIA 4EPTHI
(henepaTUBHOI OpraHM3aLUy TOCYAPCTBA JIMIIDb B caMOM O0IIeM BIJe, He PAcKpbIBas U He
KOHKpeTN3upys ux. B obmactu ¢emepaTiBHOr0 CTpOUTENBCTBA OHA, KAK 1 IPUHSTAS IIOITOAA
CIIyCTA KOHCTI/ITYHI/IH, ABJIATIACHh HE CTOTBKO HOPMATMBHBIM aKTOM, CKO/JIBKO ITPOTPaMMHBIM
poxymenToM. B Koncturynuu PCOCP 1918 1. ckasaHo (cT. 8): «CTpeMsACh cO3IaTh AeIICTBI-

' Cm.: Pposinos M.A. Oxrs6pp cemuaguaroro. CII6.: Mag-Bo Cankr-Iletep6yprckoro yHuBepcurera,
1997. C. 41-42. Peub upieT He TOILKO O IPOBO3IIamenny HesaBucumocTu Punnangun u [onpmm. V.4, dpo-
AHOB B CBOEIl paboTe IPMBOAMT JOKA3aTeNbLCTBA Pa3paboTKM BpeMeHHBIM IPaBUTENbCTBOM II/TAHA MEPOIIPH-
ATHIL TIO TIPEOCTABICHNIO He3aBIUCUMOCTH IPUOAITUIICKUM CTpaHaM, Ykpanse, TypKMeHNCTaHYy.

12 Tak oxapaKTepu3oBaj BHyTpeHHee MooXkeHne crpansl B.V.JIennH B ok/1ajie Ha 00beIMHEHHOM 3ace-
manvy BVIK u MockoBckoro Cosera 14 mast 1918 r. Cwm.: J/lenun B.J. Tlonu.co6p.cou. T. 36. M.: Ionntnspar.
C. 341.

B Yucmaxos O.J. Pycckas pecniy6muka / Poccuiickoe rocysapcerso u o6mectso. XX Bex. M.: Visg-o MI'Y,
1999. C. 321.

4 Cm.: A60ynamunos PI, bonmenkosa JI.D., Apos F0.D. Pepepanust B ucropuu Poccyn. Kunura mepsas.
M.: Pecrry6rmuka, 1992. C. 157-158.

'* Cm. o atomy Bompocy: Janunosa E.H. CoBeTckast BacTb 1 HalMOHaTbHble MeHbIINHCTBA / Poccnii-
cKoe rocygapcTso u obmectso. XX Bek. C. 153.

16 Cm.: VicTopns CoBeTcKoit KOHCTUTYLuM (B ZOKyMeHTax). 1917-1956. M.: Tociopusgat, 1957. C. 106-107.
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TeJIbHO CBOOOIHBII U HO6POBO}IbeII7I, TeM 6ojiee TOHBIN U IIPOYHBIN COI03 TPYHASILINXCH
KaccoB Bcex Hanuii Poccum, III Beepoccnticknit cbess, CoBEeTOB OTpaHNYMBAETCS YCTAHOB-
JIeHVeM KOpeHHbIX Hadasl ¢epnepauym Coserckux Pecrry6mmx Poccym, mpepmocTasnsas pabo-
9MM U KPECThsIHAM KaXX/J01 HAIMN IPUHATH CAMOCTOSITE/IbHOE PelleHNe Ha CBOeM COOCTBEH-
HOM ITOTTHOMOYHOM COBETCKOM C'be3Ie: JKeAI0T /I OHM U Ha KAaKMX OCHOBAHIIAX YIaCTBOBATb
B (pefiepaIbHOM IIPaBUTEIbCTBE U B OCTA/IBHBIX (heflepabHBIX COBETCKUX YIPEKICHMUAX» .

Bo-BTOpBIX, defiepanyy KaK TaKOBOJ K TOMY BpeMeHU IIPOCTO He cyliecTBoBano. OHa
TOJIbKO-TO/IKO Havajla CK/IafIbIBaTbCA; CIIepBa B paMKaX IPEXHUX aIMUHUCTPATUBHO-TEP-
puropuanbubix epmuny (Tepckas, Ky6ano-Uepromopckas, TaBpuueckasi, TypkecTaHcKast
pecnyOmuky B 1918 I.), rpaHMIIBI KOTOPBIX HA CAMOM JieJIe He BIIOJIHE COOTBETCTBOBAIN UCTO-
PUUIECKOMY PasBUTHUIO U pacce/ieHNIo HaposoB. B stuBape 1918 r. 06bsBuM cebst pecirybmka-
mu Kanysxckas, Kypckas, Anrarickas u gpyrue ryoepraun. CoumanucTiaecKuMy KOMMyHaMI
HasBau cebs1 Hukomaesckuit yesy XepcoHckoii rybepanu, ropopa Poctos, Kponurragr, Yoa.

B nByxTomMHOM mccinegoBaHun ucropun ¢egepanusma B Poccun PI. A6pymatnmnosa,
JI.®. Bontenkosoit u 10.0. fIpoBa npuBognTCs BecbMa MOOONBITHBIN (AKT: B OTHOM U3 J1O-
kymentoB HKB]] (nronb 1918 1.) cooburanocs, uto ceno bogsok [lomaxosckoit Booctu Op-
JIOBCKOIT TyOepHMY MPOBO3ITIACKIO cebst HesaBucumoit pecybmmkoit. CoBer Bogpbka «um3-
JaeT 3aKOHBI 1 JIe/TaeT PacIOPsKEeHNA He TONBKO B IIpefie/laX CBOMX I'PAHMIL, HO YacTO CTaBUT
YIBTMMATYMBI OKPY)KaIOIIMM ceflaM U fepeBHAM. Ceno caMo yCTaHABIMBAET I'PAHNUIIBI CBOEH
pecnyOIuKy 1 pacchlIaeT 3arpaHIYHbIM CeIeHVAM YCI0BYS IepeXxofia Yepe3 ero IPaHMIb» 'S,
9T0, KOHEYHO, Kypbe3. OIHAKO U Apyrue peciyOaKy 3a49acTy0 «CaMOCTHUITHO» TIPMCBaNBa-
nu cebe He CBOVICTBEHHBIE U He IIepelaHHbIe MM L[EHTPOM [IO/THOMOYNSI, HAIIPYMeEP, BBOAVIIN
COOCTBEHHBIE [IeHe)KHbIe 3HAKI. Bo Bpems IpaXk/jaHCKOIT BOHBL 1 TOC/IE BOCCTAHOB/ICHNS
MVPHOII >KM3HU IPOLIeCC CTUXUITHON aBTOHOMU3AIUM, CYTbI0 KOTOPOTO ABJLAIOCH He (defe-
PaTMBHOE CTPOUTENBCTBO, & 00bEAMHEHNE AIMIHICTPATHBHO-TEPPUTOPUA/IbHBIX 00pa3oBa-
HUII IIOJ] 3HaMEHeM COBETCKOIL B/IACTY, MIOLIeTI yyKe APYTYUM IIyTeM IpY ropasfio 6oyee akTUB-
HOM Y4YaCTUI B HEM LIEHTPA/IbHBIX OPTAaHOB BIACTI.

B-Tperbux, Hu B pesoymonnu «O ¢enepanbHbIX yupexaenmsx Poccuiickoit Pecrry 6k,
Hu B KoHCTHTYIIMNM He faBaics TepedeHb CyObekToB deneparun. UYenst degeparu Boobie
OBbUIM OIIpeieleHbl BeCbMa PACIUIBIBYATO (CT. 49) — «KaK aBTOHOMHbIE OO/IACTHBIE COIO3bI,
00pa3soBaHHBIE B pe3y/IbTaTe O0COOBIX YCTIOBMII 9KOHOMUYECKOTO 1 HAI[OHA/IBHOIO Pas3BM-
Tis». UTO OHM COOOI TPENCTABIAIOT, TAK M OCTAIOCH IO KOHI[Aa HETIOHATHBIM. B mcTopuko-
IIPaBOBOJ TUTEPAType Ha 3TOT CYET MMEITCA caMble pas3Iu4Hble npeanonoxenua. Ho ato
BCETO JINIIb Ipenrnonoxenna'’. IloaToMy, gymaercs, cleflyeT COIIACUTBCA C TOYKON 3pEeHNA
O.J. YucrsikoBa, uro III Cresn CoBeToB, mpoBo3raiias ¢efepaluio, OCTaBUI BOIPOC O ee
¢dopme oTKprITHIM®. BCe 9TO OOBSCHAIOCH YCIOBUSIMY KOHKPETHOTO BpPeMEeHNU — OT YHM-
TAPHOII 10 CYLIECTBY UMIIEPUU OBICTPO HEPENTH K (eepaTBHON peciybnKe Ha IPaKTUKe
6BIIO HEBO3MOXKHO.

He 6510 IPMHATO ¥ KOHKPETHBIX PeLIeHNII O I0pUANIecKoil (opMe B3aMOOTHOLICHNI
LIEHTPa C TeppUTOpUAMU. boree Toro, 3a MCK/IOYEHNEM ITpaBa Ha CaMOOIIpefieNIeHNe BIIOTh

7CY PCOCP. 1918. Ne 51. Cr. 582.
S LITAOP CCCP, 1918. ®. 393. Om. 4. 1. 37. J1. 3.

¥ Cm.: Kum A.J1. K Bompocy o rocypapctBeHHO-1IpaBoBoit mpupoge PCOCP // IlpaBosenenne. 1960. Ne 1.
C. 30; FOzaii A.®. ITpoBosrnamenue Poccuiickoit Coerckoit Conmanuctudeckoi Peneparyn n obpasoBaHme
ee cyObeKTOB B TepBoit monouHe 1918 roza // Yuensie samucku CapaToBCKOrO I0PUANYECKOTO MHCTUTYTA.
1960. Bpm. 9. C. 10.

* Yucmaros O.J. Koncturyuua PCOCP 1918 r. M.: I0pug. mut., 1984. C. 16.
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IO OTHeneHNs1, cratyc cybbexroB B KoHcTurynum ¢akrmdecky He 6bUI 3aKpervieH. B ux
KOMIETEHIIMIO BXOJMIO IUIIb IIPOBEleHNE B XKI3HD BCEX IMMOCTAHOBIEHMIA BBICIINX OPraHOB
COBETCKOII BIaCTH, 0ObeHEHVIe BCell COBETCKOI [IeATeIbHOCTY B IIPeJie/iaX JaHHON Teppu-
TOPUI U paspelleHe BCeX BOIPOCOB, MMEIOUIVX YICTO MeCTHOe (1L JaHHOU TeppPUTOPUIN)
3HadeHue (cT. 61). Hagexxy Ha peanbHble ¢efepaTUBHbIe OTHOLICHNA TaKle HNOTHOMOYNA
ocras/mm Mano. OTHOBPEMEHHO ITOTHOMOYMA LIeHTpa ObUIN CPOPMY/INPOBAHBI JOCTATOYHO
noHo. K HUM HapAxny ¢ BoIpocami, pelleHne KOTOPhIX XapaKTepu3yeT JeATeIbHOCTD JII000-
IO CYBE€PEHHOTO TOCY/lapCTBa, OTHOCU/INCH CY/IOYCTPOIICTBO, CYyJOIPOU3BOMCTBO, IpaXk/laH-
CKOE€, YTOJIOBHOE 3aKOHOAATENBCTBO (II. «0» CT. 49). ITomnmo atoro Koncruryuus Boobie He
IIpefyCcMaTprBaza COBMECTHBIX TOMTHOMOUMIT (efepannu 1 cy6pexToB. CrcTeMa IIpefcTaBm-
TE/IbHBIX OPraHOB TOXKe He BK/II0YasIa TaKUX 3JIEeMEHTOB, KOTOPbIe OTpaXkau Obl (efepaTnB-
HOE YCTPONCTBO rocyfapcTaa.

Yr0 Ke KacaeTCsI [IpaBa Ha CaMOOIIPEJie/IeHIe, TO, BOIIPEKN YTBEP>KAEHISIM 3apyOesKHbIX
COBETOJIOr0B*, OHO He OBUIO MYCTHIM 3BYKOM. Kpome ornenenns B fexabpe 1917 r. Ounian-
myvm CoBerckas Poccus mpusHama otfenenue Ilompmm, Tysbl, XuBnHckoro n Byxapckoro
XaHCTB, YKpannsl, bemopyccum, JIntser, JIatBym.

ApryMeHTOM B 10/IB3Y «(enepaTrBHOI» Poccym 1918-1919 IT. 0OBIYHO ABIAETCA CCHII-
Ka Ha JJOTOBOPHBIC OTHOIICHNA C OTAE/IbHBIMU peclybmmKamiy, B ToM 4ucie Ha CorameHne
LleHTpanbHON COBETCKOI BIACTY C BalIKMpCKMM IpaBUTeNbCTBOM 0 COBETCKON aBTOHOMMUN
Bamkupun®. JleficTBUTENBHO, C (OPMaIbHOI TOYKIM 3peHNA 9TOT ApIYMEHT BeCbMa Cepbe3eH.
OpHaxo ecy MOCMOTPeTh Ha MICTOPMIO BOIIPOCA C TOUYKM 3PEHI €0 BOSHUKHOBEHNA, TO U
3TOT apIyMeHT TepsIeT CBOM «CBEPXTOKa3aTe/lbHbIe» CBOICTBA.

Jlermo B ToM, 4TO BecHOIT 1918 I. 06¢cyskpacs Bonpoc o cozpannu Tatapo-Bamkupckoii co-
BeTCKoil pecirybmki. bornee Toro, 22 mapra 1918 r. Hapkomuar faxke npunsn «Ilomoxenue
o Tarapo-Barkupckoit pecrry6/mke», 4T0 He BBI3BAIO 0COOOTr0 BOCTOPra U MOAAEPXKKY Har-
KIp, KOTOpbIE CTPEMIIIC K CO3[JAHIIO CBOET COOCTBEHHOIT HAI[MOHAIBHOI TOCYAAPCTBEHHO-
ctu. IToaromy B MapTe 1919 I. 6alKMpcKoe MpaBUTENbCTBO MOCTaHOBMIIO: «1) He moxupasco
OKOHYAHNSI [IEPETOBOPOB ¢ POCCHIICKOIT COBETCKOIT BIACTBIO, OOBSIBUTH Ce6s1 OKOHIATETBHO
IepenIefIIMI Ha CTOPOHY COBETCKOT BIacT. 2) O6BABUTD TeppuToputo Maoit bamxknprn
cocraBHOII yacTbio PCOCP o HasBaHueM «balkmupckoit coBeTCKolt pecnyonuku». Beer 3a
atym 20 Mapra 1919 r. BUVIK, nogTBepans pelreHye 6alIKpCKOro IPpaBUTEIbCTBA, YTBEPAUI
ynoMmsaHyToe CornaiieHne ¢ HUM, KOTOpoe [eiiCTBOBA/IO BIUVIOTb O MPUHATUA U ITOCTIEYI0-
mero ogobpenns Beebamknpckum cpesgom Cosetos B 1920 1. Jexpera BITMK «O rocymap-
CTBEHHOM yCTpoiicTBe ABTOHOMHOI CoBeTcKoil bamknpckoit pecrryOmukm»>,

Hecmotps Ha Ha3BaHMe, [IeICTBUTENbHBIX 37IEMEHTOB IOTOBOPHOCTH B CoINalleHnn He
OBUIO HU B OTHOIIEHNN COOCTBEHHOCTI, HVI B OTHOLIEHNN OPraHM3ALUM BIACTU. «Bracts B
ABTOHOMHOIT BalK1pcKoit COBETCKOI pecrybnnKe, — rOBOPMIOCH B €10 BOCbMOM ITYHKTE, —
opraHusyeTca Ha TOYHOM OcHOBaHMM CoBeTcKoil KOHCTUTYIVIM, yTBEp)KIEHHON IIATHIM
Bceepoccuiicknm Cpesgom Cosetos 10 mromsa 1918 .. Ilo cornameHnio cTOpOH Ha3HaYaIach
TObKO KOMMCCHSA /IS TOATOTOBKM che3fa CosetoB bamkuprn. B ato sxe Bpemsa BIVIK mpu-

2! Cm.: A6oynamunoe PI., Bonmenkosa J1.®., Apos F0.D. Pepepanus B uctopun Poccun. Ku. I. M.: Pecmry-
61mka, 1992. C. 167-170.

> Hazard D. The Soviet System of Government. Chicago; London: University of Chicago Press, 1966. P. 83.
2 CY PCOCP. 1919. Ne 46. Cr. 451.

* Yucmaxos O.J]. HaumoHanbHO-rocygapcTBeHHOe cTponTensctso B PCOCP B ropbl rpaskaHCKOI
BOIHBL M.: V3n-Bo MTI'Y, 1964. C.23.
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usi Jlekpet 06 aBronomuoit Tatapckoit Conmanuctiaeckoit CoBerckoit Pecriybnuke®, koto-
PBIIT TaK)Ke He COTeprKasl 3/IeMEHTOB JJOTOBOPHOCTY BO B3aVIMOOTHOMIICHVAX MEX/Iy OpraHaMM
Bract TACCP 1 nieHTpa/bHBIMY POCCHUIICKMMY OpTaHAMI.

Takum 06pa3om, OCHOBHOII IIpolecc ¢efepanusannuy Hadaacsi UMEHHO ITOC/Ie IPUHSTS
Koncturyuym. Ilpmyem B Xofe aToro mporecca Ha Tepputopun Poccuiickoit Penepanym
BO3HIUKA/IM CaMble HeBepoATHbIe ¢popMbl. Hanpumep, [JanbHeBocTOUHAA pecirybmmka (1920
1922), o6bepuHuBIIas 3abaliKanbckyo, AMypckyio, Ilpumopckyro, Kamuarckyro obnmactu un
octpos CaxanuH. Y4eHbIe 10 CUX ITOp He MOTYT JaTh TOYHOE OIpefie/ieHNe 9TOMY ToCyAap-
CTBEHHOMY OOpa3OBAHMIO ¥ HA3bIBAIOT €r0 «Oy(epHBIM rOCyfapCTBOM», ITOCKOJIbKY B HeM
CYILIeCTBOBA/IA KOATUIVMOHHAS (GOPMa BIACTU — CPEFHsISI MeX/Y OypiKyasHO-/ieMOKpaTude-
CKOIJ1 1 IPOJIETAPCKOI pecIryOmuKamm™,

Ewe opua npumep: lekperom BIIVIK «O6 06beguHeHNI COBETCKUX pecybmuk: Poccu,
VYkpaunst, Jlatsu, JIutser, Beropyccnu st 60pbObI ¢ MUPOBBIM MMITepHanu3MoM»?’ B 1919 1.
6bUIO IIPU3HAHO HEOOXOAVMBIM BPEMEHHO 0O'beANHIUTD He TOJIbKO BOEHHbIE OPTAHU3ALNY I
BOCHHOE KOMaHJIOBaHNeE 9THX FOCYAAPCTB, HO TAKXKe VX XKe/le3Hble TOpory, GMHAHCHL I IIp.
ITo cyTit peub 11a He IPOCTO O BOGHHOM COI03€, 8 0 KOH(eiepaTMBHOM 00pa3oBaHNI, COCTO-
SBIIEM U3 PaBHOIIPABHBIX CYBEPEHHBIX TOCYLAPCTB, XOTA (aKTUIeCKM MEXAY HUMU B 3TOT
HIepIOT, CIOXKWIICH TOpa3o Oojiee TeCHble OTHOIIEHN A, YeM (efilepaTUBHbIE I, TeM OoIee, 4eM
KoH(eepaTHBHbIe CBA3U. BoeHHOe KOMaH/IOBaHVe I YIIpaBJIeHNe COOTBETCTBYIOMIVMY OT-
PpacIAMM HapOZIHOTO X03IICTBA OCYIeCTBI/IA/IOCh HA OCHOBE XKeCTKOI IeHTpanusanun. Opra-
HBI YIIPAB/IeHNsI PECITYO/INK BO BCEX OTHOIIEHVSIX U 6€3 BCAKMX OTPaHMYEHNIT TOAYIHSIINCD
B CBOEII IesITe/IbHOCTY OpraHaM yIpasieHus Poccniickoit pecrry6muku. bonee Toro, gexpeTs
pecIry6nuK moyiiexkanu oTMEHe B CIydae UX poTnBopeuns aekpetram PCOCP?,

Haumnas ¢ 1920 r. ¢pepeparusHble oTHOIeHNA B PCOCP nocreneHHo cTami npuobpe-
TaTh peajibHble OYePTaHMA U BO3BOAUTHCA Ha IIPOYHBIN IIpaBOBOi (yHaMeHT. B aBrycre
1920 r. 6611 mpuHAT fekpet BIIVIK u CHK PCOCP «O6 o6pasosanum KasACCP» B cocrase
PCOCP. B cenrsbpe 1920 r. mpunsin csoo Korcturyrmio Typkecran. Bxoxxpenue pecrry6mmk
B PCOCP n ux craryc cram opopMIATbCA CHelaIbHbIMU JiekpeTaMu. [1pu aTom Bo3pac-
Talolljee SKOHOMIYECKOe VM NOMUTIYIeCKOe eIMHCTBO pecyO/IIK Bce 6Ooblile HaTalIKMBaIOCh
Ha HeCOBEpUIeHCTBO GOPM MX OTHOLIEHMI. JIOrMYecKUM pasBUTVEM 9TOTO IIPOLiecca CTajIo
obpasoBanne CCCP u mofroroBka AeicTBUTENbHO efepaTrBHO KoHcTHTY 1ML

Boiins B CCCP Ha mpaBax COI03HO pecITyO/IMKI U IMest B CBOEM COCTaBe KaK aBTOHOMHBIE
TOCyapCTBeHHBIe 00pa30BaHMA, TaK U aIMUHICTPATUBHO-TePPUTOPIA/IbHBIC eNVHNAIBI BHE
aBTOHOMUI, Poccysa nponormkana nmeHoBaTbes depepanueit. [laxe 1mocie Toro, Kak 4acTb ee
ABTOHOMUII «IIOBBICIJIa» CBOVI TOCYAAPCTBEHHO-IIPABOBOII CTATYC, IPe0Opa3oBaBIINCh B CO-
1o3Hble pecy6mkn B coctaBe CCCP. Brtots 1o 1989 r. mapnament Poccnu ocraBasicst ogHO-
I1aJIaTHBIM, M30MpaeMbIM 10 TepPUTOPUAIbHOMY IIPMHINITY. VIHTepechl POCCUIICKIX aBTOHO-
MMt GBIV IIPECTAB/IEHDI HE B HEM, @ B BBICIIIEM IIPECTABUTEIbHOM opraHe Bractu Cormosa.

ITocmcosemckas pedepauyus? 1 Cresn Hapopusix genyratoB PCOCP, cobpasmmiicst 16
Mas 1990 ropa, 12 miona npur:n [Jexnapanuio «O TOCYlapCTBEHHOM CyBepeHurere Poccuii-

# CY PCOCP. 1920. Ne 51. Cr. 222.

* Tlogpo6buee cM.: Tasno FO.H. TocynapcTBeHHBI cTpoii JanbHeBoCcTOYHOI pecnyOmuku. Tomck: VI3n-Bo

Tomckoro yn-Ta, 1978.
7 CY PCOCP. 1919. Ne 21. Cr. 264.

8 Cm. nogpobuee: 3namononvekuti [1.J1. CCCP — depeparnBHoe rocygapctso. M.: Man-so MI'Y, 1967.
C. 115, 119; Jlenewixun A.J. Coserckuii penepamusM (teopus u mpakTuka). M.: IOpupnueckas mureparypa,
1977. C. 115-116.
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cxoit Coserckoit ®egeparnsroit ConnamicTudeckoi Pecrry6bmmnkn»?. OgHaKO NCTUHHBIE 10-
mntydeckue ey JJexmapanuy O cOpMYINpPOBAaHbl COBCEM B IPYTOM JIOKYMEHTe — B
Hexpete o BmacTy, BHeCeHHOM Ha Cbe3f TPYIIION IeHMHTPafICKUX IeyTaToB — B. BaposbiMm,
B. ImntpuesbiM 1 V1. KOHCTaHTMHOBBIM. B 11epBbIX €ro CTpoKax poBo3Iananoch: «Hacros-
myM gekpeToM Cpes HapopHbIX fgernyTatoB PCOCP 3asBiseT 0 B3ATUN BCeil TOTHOTHI TOCY-
mapcTBeHHOI BracTy Ha Tepputopuyt PCOCP». B.H. Enbius [lekpeT o BIacTy oA e p>KmBar,
HO 0COOGEHHO Ha ero IpUHATUM He HacTanBal. OH MOHMMAJT, YTO CHAYA/Ia BIACTDb HA/IO B3ATh.
[Toaromy Hdexper Tak u He ObUT mpuHAT. CaMa e poccuiickas exmapanys o cyBepeHuTeTe
IIpefCcTaB/IsgeT cOOO0I UTOT CTIOKHOTO MOMUTUYECKOTO KOMIIPOMIICCA. B Hee OZHOBpeMeHHO
BOLIIIY IOJIOXKeHM A Kak o cyBepeHuTeTe PCOCP, Tak 1 0 «106poBOIBHOI» IIepefadye BOIPO-
coB B BefieHre Coro3a. B 11e10M 10 cBoeMy Cofiep)KaHMIO OHA He IIIa Jajbllie 3asABIeHNA O
HaMepeHNN PecyOInKy «OBITh CAMOCTOSITE/IBHOIY 3a OfHIM MCK/TIOYeHNeM — CT. 5 yCTaHaB-
JIMBAJIa BEPXOBEHCTBO POCCUIICKMX 3aKOHOB HaJl 001IeCOI03HBIMIL

ITpunartue Poccueii Jlekmapanyum MMeno paspyluTeabHble MOCIENCTBUA He TONMbKO J/IA
CCCP, Ho n pgna camort Poccvm. Ilocie Hee ofHa 3a APYTo¥ «IOCBHIIANUCHY [IeK/IAPALUU O
CYBEPEHUTETE APYIUX COIO3HBIX PECIYOINK — HI OfHA 113 HUX HE XOTe/a ObITh «MeHee CyBe-
PeHHBIM». 3aTeM HacTasl depef mapajia cyBepeHnteToB BHyTpu camoit PCOCP. IlepBas us
Hux - Jlekmapanus o rocygapcrBeHHOM cyBepenutere CeBepo-Ocerunckoit ACCP - 6bura
mpuHsATa emle Bo BpeMsi paborsl Cpesfa®. B uTore Bce aBTOHOMHbIE U A[MMHICTPATUBHO-
TeppuTOpuabHble 06pasoBanms (3a uckmodeHneM Mopposun u JlarectaHa) «CyBepeHUSN-
poBasmch». Poccuu camort mpuIuiocs 03ab0TUThCsT Pa3paboTKOII (efiepaTnBHOrO ZOroBopa,
IIOTOMY 4TO «3aKOH OyMepaHTay» IIOKa ellle HUKTO He OTMEHSII.

Cnoxxnmach CUTyanus, O4eHb HaIIOMIHAIONIAA HAI[MOHA/IbHO-TOCYAAPCTBEHHBII Iepefern
Havasa Beka. Kak u Torza, cTpaHa okasamach Iepef yrpo3oil yTpaThl TeppUTOPUAIbHOI Iie-
JIOCTHOCTH. 371eCh BHOBb Ha IIOMOIIb TIPUIIUIA «UTrpa» B defeparuio. B ouepesrHoit pas cpabo-
TaJIa JIEHVMHCKAs TAKTUKA «Pa3MeXeBaThCsI, YTOOBI 00 beNHNTHCs». DelepaTUBHBLIL JOTOBOP
3aKpeIu/I CyBepeHHBI cTaTyc cy0beKToB B cocTaBe Poccun. Ho morom — xorga CCCP yxe
6b11 paspyurer — Koncrurynuonnsiit Cys PCOCP npusHan HEKOHCTUTYLMOHHBIMMI II0JIO-
xeHus Jexmapanym o cyBepeHutere Pecy6nmuxu TarapcTaH, orpaHMYMBalomye elicTBIe
3akoHOB PCOCP Ha ee Teppuropyn’’. PapHo kak B nepnox 2000-2002 IT. HEKOHCTUTYLMOH-
HBIMY ObUIV IIPM3HAHBI JII0Oble OTKIOHEHN A 3aKOHOJATEIbCTBA CYOBEKTOB OT XKECTKIX yCTa-
HOBOK IeHTpa®. KoHctuTynmsa Poccun He Tonmbko He Brmoumia DefepaTuBHBIN TOTOBOP B
CBOIf TEKCT, HO /INIIb BCKONIb3b YIIOMAHY/IA O €T0 CyIlecTBOBaHUM (CT. 11) 1 momHOCTBIO 060-
IIJTa MOJTYaHMeM BOIIPOC O CYBEPEHHOM XapakTepe cy6bekToB. TakuM 06pa3oM, IOCTe HMI

2 Coserckas Poccusa. 1990. 14 mions.

% Tlogpobuee cm.: Mcakos B.B. Ilpencemarens CoBeta Peciy6muku. Ilapmamentckue gHeBHUKM. 1990—
1991. M.: TTanes, 1996. C. 108-130.

! KOHCTUTY1MOHHBI BecTHHK. 1992. Ne 10. C. 81-96.

2 Cm.: Hanp.: Omnpepenenne KoncrurynymonHoro Cyma PO ot 27.06.2000 Ne 92-O 1m0 3ampocy TpyImsl
menyTatoB lTocymapcrBennoii [lympr o nposepke coorseTcTBuA Koncturynuu Poccuiickoit ®egepanym oT-
JIebHBIX TIOOXKEHMIT KOHCTUTyLuit Pecybmukn Appirest, Pecrrybmukn Bamkoprocran, Pecrry6mmkn Vury-
merns, Pecy6nukn Komn, Pecriybnuku Cesepnas Ocerusa — Amanusa u Pecriy6mukn Tarapcran // C3 PO.
2000. Ne 29. Cr. 3117. Bce momoykeHs1 B TOII IV MHOI Mepe TI03BOJISIOLIE 9TUM «peciybmmKam» 6bITh CaMo-
CTOATEeNbHBIMY, OBV NPM3HAHbI «HapYyIIAOMMK ycTaHoBIeHHOe Koncturynueit Poccuiickoit ®epepanm
pasrpaHuyeHMe MPEMETOB BeIeHNS U OTHOMOUMIT MEXly OpraHaMu TOCylapCTBeHHOI BracTu Poccuiickoi
Depepanum 1 OpraHaMm roCyapCTBEHHOI BIacTy CyObeKkToB Poccmitckoit Qezepannim, yTpaunBaioT CUIy 1
He MOJIe)KaT NPUMEHEHUIO Cy/laMU, PYTUMM OPTaHaMM ¥ JO/DKHOCTHBIMM JIMIIAMM, KaK He COOTBETCTBYIO-
mme Koncrurynum Poccniickoit @epeparym».
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BUTOK (efepann3aluy, Ha3blBaeMblil B HapOJe «e/IbIHCKIM [IapajjoM CyBepEeHUTETOBY, TaK-
JKe He JIaJI HU OJHOTO NOKa3aTelIbCTBa MICTVHHO (efiepaTMBHON IPUPOAbI CTPAHBL

IMosxe ObUT M3AH MOMCTIMHE TE€HUAJIBHBIN C TOYKM 3PEHUsI IOPUANIECKON Ka3yMCTUKN
HOKyMeHT — Yka3 Ne 849 ot 13.05.2000 r. «O momHomouyHOM IIpencraButene Ilpesupmenta
Poccuiickoit @epepanuu B GefepanbHOM OKpyre» (¢ mpuaoskennamu)™. Ero reHnasIbHOCTb
COCTOUT B TOM, YTO OH, (baKTI/I‘IeCKI/I M3MEHNB KOHCTUTYIMOHHO 3aKPENJIEHHOE€ HAallIOHAJIb-
HO-TOCYHApCTBEHHOE YCTPOICTBO CTPAHbI, HUKOMM 06pasoM He MOT 6bITb 06xanoBaH. Cam
mo cebe yKas KOHCTUTYIOHHO Ge3ympedeH. Bech MOABOX COREP)KUTCS B NPUIOXKEHMH K
HEMY, B KOTOPOM IIPMBE/€H II€PEICHD (benepaanbIX OKPYTOB I 3aKPEIJICHHBIX 3a HUMMU TE€P-
puropuit. C atux nop Poccuiickas ®egepanna® coctout us deeparbHbIX OKPYTOB CO CBOU-
MM CTO/IMIIAMIA, A BCE OCTAJIbHBIE TOCYAAPCTBEHHBIE 0OPa30BaHMs IIPOCTO MOfEIEHBI MEX/Y
3TVMIY OKPYTaMI U KOCBEHHO HOAIAAI0T IIOJ, X IOPYUCAUKIIVIO.

DakTN4ecKy CTaTyc pecny6nuk (He ToBOPs YK 0 Kpasx u obmacrsax) Poccuitckoit Pere-
panuy mofmagaeT Mof, KIacCHIecKoe ONpefieNieHNe 20cy0apcmeenHoii (nonumuneckoti) Ha-
I[VIOHA/IbHO-TEPPUTOPHA/IBHOI aBTOHOMIY B YHUTAPHOM I'OCYAAPCTBe, 03HAYAIOIe, 4TO CO-
OTBETCTBYIOIIAA TEPPUTOPIA MMEET BHEUIHNE ITPM3HAKN roCygapCcTBa (BaKOHOHaTeHbeIiI n
VICTIOTTHUTEbHBIN OpraH BJIaCTH, KOHCTUTYL IO VI OCHOBHOI1 3aKOH), OTHAKO KOMII€TCHIIA
OPraHOB B/IACTV aBTOHOMMM YE€TKO OIIpe/e/IeHa B KOHCTUT YN FOCyﬂapCTBa3S.

Utak, Poccysa — ycmoBHas min, ecm MOXKHO TaK CKas3aTb, CHMBOIMYecKas degepanys
(xak [IBeiimapnsa — ycnoBHas KoHbenepanys). Oenepaunsa B Poccuu, ckopee, faHb yBaXke-
HUs1 HACe/SIIONIMM ee HapofiaM ¥ HeKMil 6amaHcup Ha CITy4ail «TPyJHbBIX BpeMeH». A NIl He-
KOTOPBIX, HAIIPUMED, [/Is1 KOPEHHBIX MATO4YNCIeHHbIX Hapo#oB Cesepa, Cubupn un JlanbHe-
ro Bocroka, oHa MTpaeT posIb TOCYapCTBEHHOrO IaTTepHA U BBIIOMHAET (PYHKIINIO 3alIATHI
KYJIbTYPBbI I A3bIKa. HOBTOMY BIIOJTHE 3aKOHOMEPHO, YTO TIOBBIIIIEHHBIN 9TUMUI HapogamMm BO
BpeMs eJIbIMHCKOTO Iapajia CYBepeHUTETOB CTaTyC B MTOre ObUI HMBenuposaH. OcraBasich
IIPpEXXHUMU 110 HAaVIMEHOBAHNIO, OHM BEPHY/IN CBOM TOCYJapCTBEHHO-B/IACTHDIE IIOTHOMOYMA
60nee KpYIHBIM U CUJIPHBIM TE€PPUTOPMAIPHBIM €AVMHNIIAM, IIOTOMY YTO (9339471 IIPOCTO HE B
COCTOSTHUM PeajM30BBIBATH UX JO/DKHBIM 00Pa3oM I B IIOTTHOM 00beme™.

PasMbIniaa o poccuiickoM ¢efiepaTBHOM YCTPONICTBE, MHOTME ydeHble CUUTAIOT, YTO
OHa IIOCTPOEHA Ha IPOTMBOPEINBOM IIPMHIINIIE, COUETAIOIIEM HAllMIOHA/IPHO-TEPPUTOPUATIb-
HO€ I aIMVMHNCTPATNBHO-TEPPUTOPNATIPHOE Ha4YajIa. OT_[HaKO IpOTNBOPEYNB, OIyMAE€TCA, HE

3 C3 PD. 2000. Ne 20. Cr. 2112.

* C.JA. HekpacoB cumTaet, 4To BBefeHUe (elepalbHBIX OKPYTOB He MeHsAeT (eflepaTMBHOIO U Teppy-
TopuanbHOro ycrpoiictsa Poccun. Cm.: Hexpacoe C.JI. ®epiepanbHble OKpyTa — HOBOE 3B€HO B BEPTUKAIN
poccuiickoit Bnactu // YKypHan poccmiickoro npasa. 2001. Ne 11. C. 18-24. OnHako Ha IIPaKTUKe 9TO U3Me-
HEHME IIPON3OLIIO. OC06eHHO OHO CTAHOBUTCA 3aME€THBIM B MOMEHTbBI BO3SHUKHOBEHIIS paSHOI‘HaCI/IIu/I MeEXnay
denepanueit 1 ee CyObeKTaMIL.

% Cm.: Qupkun B.E. KoHCTUTyIMOHHOE TIPaBo 3apybexHsIx cTpad. M.: Opucts, 2002. C. 110.

%6 7 mexabps 2003 ropa 6611 1poBefieH pedepeHayM o obbepunenmio IlepMckort obmactu u Komu-Tlep-

mankoro AO B Ilepmckmit kpait. O6beyHeHNe BCTYynIo B cuy 1 gexabps 2005 ropa.

17 ampens 2005 roza 6b11 npoBesieH pedepeHyM 110 IPYUCOEMHEHNIO TaliMBIPCKOTO 1 OBEHKMIICKOTO
AO x Kpacnospckomy kpato. O6beyiHeHne BCTYmuIo B cuny 1 suBaps 2007 ropa.

23 okTa6ps 2005 ropa 6611 nposenieH pedepenayM no o6benuHeHnio Kamuarckoit o6nactu u Kopskcko-
ro AO B Kamuarcknit xpait. O6beuHeHre BCTynuo B cuy 1 monsa 2007 ropa.

16 ampensa 2006 ropa 6611 poBefieH pedepeHyM Mo NpKcoefuHeHno YeTb-OpabiHcKoro Byparckoro
AO x Upxkytckoit obmactu. O6beyHeHe BCTYIUO B cuy 1 sHBaps 2008 ropa.

11 mapra 2007 roga 6b11 IpoBefieH pedepeHayM 110 06beaNHeHNI0 YNTHHCKOI 06/TacTy M ATMHCKOTO
Bypsarckoro AO B epuHbIi 3abaiikanbckuit kpait. O6beaHeHne BCTyno B cuny 1 mapta 2008 ropa.
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caM IIPUHINIL, /ja 1 He B IIPUHIUIIE TYT Aefo. [IpocTo peds ngeT 06 OrpoMHOM YHUTAPHO-Pe-
TMIOHATIMCTCKOM TOCYIapCTBe, B KOTOPOM B CM/Ty €T0 MHOTOHAIIMIOHATbHOCTI U CTIOKHOCTH
COCTaBa YICHO/Nb3yeTcs GefepaTuBHAs PUTOPYUKA JIA YIOBIeTBOPEHNA HallVIOHA/IbHBIX aMOu-
LU/II?I PErnoHaIbHbIX 9JINT VI BO3MOXXHOCTY MaHEBpPaA B C/Ty4a€ BO3HMKHOBEHNIA HpOTMBOpe‘IVIf;[.

B cBoe Bpemst [I.JI. 3/1aTomonbCKmit ompeen MaBHyo ocobeHnocTs Poccuiickoit Oepe-
panuu Kak «¢enepalyo, OCHOBaHHYIO Ha aBTOHOMYM». OH JaXke BBIJIE/INII ee KaK crerudu-
geckyo popMy coBeTcKol defepani’’. XOTA BOIIPOC O TOM, YTO B CUJTY CBOETO MHOTOHALIMO-
HaJIBHOTO cOCTaBa B Poccyn ¢ He0OXOAMMOCTBIO CYIIeCTBYIOT aBTOHOMHBIE TOCYIapCTBEHHbIE
o6pasoBanms, HenecoobpasHee 6bUTO ObI pACCMATPUBATD BHE 3aBUCUMOCTH OT OIIPeIe/IeHNUS
HaIlMIOHAaJIbHO-TOCYAAPCTBEHHOTO YCTPOIICTBA CTPaHbL. C TOUKM 3peHMA TepPUTOPUI ITH 00-
Pa3oBaHMA COCTAB/IAIOT 3HAUYMTETLHO MEHBIIYIO YaCTh 10 CPABHEHMUIO C afIMUHICTPATUBHO-
TEpPUTOPUATIBHBIMN.

bonee TOTO, Ha CeI‘O,T_[H}IHIHI/Iﬁ [€Hb B 3TUX HAMOHAJIbHO-TOCYNAPCTBEHHDBIX o6paaoBa—
HILAX IIPOXKMBACT BCETO 7% TUTY/IbHBIX HAIVIL, @ OCTaIbHbIe 8% (113 15% IO OTHOLIEHNIO KO
BCEMY HacCeJIeHNIO POCCI/II/I) JKMBYT B MHBIX HalMIOHA/IbHO-TOCYAapCTBEHHDBIX MM agMMUHN-
CTPATMBHO-TOCYJAPCTBEHHBIX 06pasoBanmsx. BonpmmHcTBO Tarap (a ux 6omee 5,5 MiH. de-
JIOBEK) IpOXKMBaeT 3a npefenamu Pecrry6oimxu Tatapcran. bamkupsr — 1,3 MIH. 4etoBeK —
COCTABJIAIOT JIMIIb TPETHIO (IIOCTIe PYCCKMX U TaTap) IO YMCTIeHHOCTY HAIIUIO B OHOVMEHHON
pecriy6nuke. Mopasa — 1,1 MJTH. 4ellOBEK — COCTABILIIOT B «CBOEI» PeCITyO/IMKe IUIIb TPeTh
HaceJIeHMs, OCTaJIbHbIe — B OCHOBHOM pycckue®. To ecTb M IpaHUIBI 9TUX 0Opa3oBaHMIL
TOXX€ B€CbMa YC/IOBHDBI, I B CTPOrO HAy4YHOM CMbIC/I€ Mbl HE MOXEM pacCMaTpMBaTh MX KakK
TEPPUTOPUN KOMIIAKTHOT'O ITPOKMBAHNA HAVMIOHA/IbHBIX MEHbIIVHCTB.

K eonpocy o «3onomoii cepedune». Kazanocp Obl, Kakasg pasHUIA, KaK Ha3bIBaTbCA —
depepanueil WM YHUTapHBIM TOCyfapcTBoM? IIOHATHO, YTO NOmOOHBIE AeUHNUTUBHbIE
M3bICKaHNA BaXKHDBI YIY€HDIM /I IIOHVMAaHNA VIMI JVUHAMIUKHM IIPOLECCOB (benepanmsaumm n
medemepammsanyy B Mupe. Ho He Tonmbko M. BakKHO 9TO M POCCUIICKUIM perroHaM — Kak
MIUHUMYM, A7 OCO3HAHMA VX PEa/IbHOIO CTaTyCa I KOPPEKTUPOBKN CBOMX B3aVIMOOTHOIIIE-
HUI C IEHTPOM. PYCKHY IIPefIoNoXNTh, 9YTO He MeHee BaKHO 9TO U LeHTPY. Takoe CTIOKHOe
II0 TEPppUTOPUATIDPHOMY (BKIIIO‘-Ia}I KmMat, peCcypcChl, 9KOHOMUKY, TPaHCIIOPT, CBA3b U Hp.),
HallMIOHaJIbHOMY, KY/IbTYPHOMY J PeIMIMIO3HOMY COCTaBaM FOCYapCTBO TpebyeT OT HEero ro-
paszo 6osblielt TOHKOCTY B IPOBENEHUN BHyTpeHHell nmomTukn. OHO HY>XHO LIeHTPY ellje
1 MOTOMY, YTO IIO3BOJIIET €MY B IIOTHOM 061>eMe OCMBIC/INTD BCE IIJIIOCHI I MUHYCbI o6e1/1x
Mopereil. B mepByo odepenp, YHUTapUCTCKOIL, KOTOPasi, C OHOI CTOPOHBI, BIedeT 3a co60il
HensOeXXHOe yKpeIUIeHIe BHYTPEHHEr0 PBIHKA, IIPeKpalleHIe afMIHICTPATUBHOTO AyO/Im-
poBaHuAg u 60nbmy10 OTKPBITOCTb TOCYHAPCTBEHHBIX cny>1<6. C npyroii, TMKBUANPYH Tiepe-
CeKawlecss KOMIIETEHINN, YHMYTOXXA€T BbITOIbI COCTA3ATEIbHOCTI: CTPEM/IEHNE BJIaCTeN K
HOBATOPCTBY, JKeTaHMe IPUCTYIINBATbCA K «TONOCY YIUIIBI», 3 TAKXKe IIPaBO I'PAXKIAHCKOTO
001I1ecTBa UTPATh OFHOBPEMEHHO HAa HECKObKIX BIACTHBIX AocKax. Kak m3BecTHO, penepa-
JIN3M €CTb HE UYTO THOE, KaK OJHa I3 unocTacemn [NEMOKpaTNM, IIpn4eM BeCbMa CyIIeCTBEHHDIX.

B 4yeM ke COCTOUT «30/10Tasl CepefiHa» POCCUIICKOTO LieHTpanu3Ma? Kak joctudpb egun-
CTBa I COI/lacysd OEHTPa U pErOHOB B YC/TIOBMAX, KOra 6GOJBIIMHCTBO 13 HUX SBJISIOTCH pyc-
CKMMU, a MEHBIIMHCTBO — YCIIOBHO-HaIH/IOHaHI)HbIMI/I? Hp]/[ sToM de facto CTaTyC MEHbIINH-
CTBa HAI[IOHA/IbHBIX PETMOHOB BBIIIIe, HEXXE/IU CTaTyC OCTA/IbHOTO OOIbIMHCTBA. Kak Jo/mKeH
BECTU ce6;1 LEHTp, 4TOOBI U36€KaTh IMOCTOSHHOIO OBVDKEHNA IO KPYry — OT CeIlapaTu3Ma

7 Cm.: CoBeTCKOE TOCY[ApCTBEHHOE IpaBo: YuebHNK. 2-¢ n3f. M.: FOpuszar, 1985. C. 233-235.

% Cm.: Ileuenes B.A. Pyccxmit Hapon u cyan6b Tocymapcrsa Poccuiickoro / Poccuiickoe rocyaapcTBo u
o6mwectBo. XX Bek. C. 299.
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K JKeCTKOJI LieHTpanmu3anuy 1 obpatHo? ECTb /M CMBIC/ oIpefeniTh IpaHb (efeparbHOrO
BMeIIIATe/IbCTBA B Jie/la TEPPUTOPUIL, ITepelllarHyB KOTOPYI0 MOXKHO OyeT ¢ YBepeHHOCTHIO
TOBOPUTH 00 yIrpo3e M3MeHeHsI Hal[MOHAIbHO-TOCYAAPCTBEHHOTO YCTPOICTBA cTpaHbl? Vimn
3Ta IpaHb €CTb JIMIIb IUIOf, HAllMIOHA/IbHO-TIOJIUTUYeCKOI MUCTUDUKALII?

IlepBoe 1 rmaBHOe — B Poccuu Kateropudecky HelpyeMaeMa YHIU(UKALVSA PerMOHOB 1,
Ha000poT, NoKasaH AudepeHIPOBAHHBII IOAX0 K HUM. JT0i1 fuddepeHnnanmny Heyero
605TbCs, paBHO KaK 1 YCJIOBHOTO HepaBeHCTBa cyObekToB. [IpoBosriamennoe B Konctury-
LMY paBEHCTBO HAPOJ0B He YLeM/IAETCA Pa3IMYHBIM CTaTyCOM pernoHoB. [ToToMy 4TO efuH-
CTBO HEIIOXOXKVX BCerfa CU/IbHee IICEeB/JOeAHCTBA OfMHAKOBbIX. HemoxoxxecTs — 6e3ycnoB-
Has poccuiickas faHHOCTb. OHa Bce paBHO MMeeT MeCTO OBITb.

Bropoe. Hu B koeM cirydae Heb3s1 ICKYCCTBEHHO MOJTOHATD CUCTEMY HOJ, (eepaTUBHYIO
Mopienb. Kpas 1 o6macty Bce paBHO IJIOXO BIMCBIBAIOTCS B Hee, 4TO, COOCTBEHHO, U 3a/I0)KEHO
B cT. 5 Koncturynumu PO, B nepBoii 1 4eTBepTOII 4aCTAX KOTOPOJ TOBOPUTCA O PABHOIIPABUN
CYOBeKTOB, a BO BTOPOII IIPsAMO 3aKpeIlIseTCsl HepaBeHCTBO.

Tpetbe. Takoe CIOXXHOCOCTABHOE TOCYAAPCTBO He NpeAIonaraeT abCoMOTHOTO JUKTaTa
LeHTpa. JII060e HaBsA3aHHOE pellleHNe BCeria BOCIPUHMMAETC KaK OTpULaTeNbHOe, 11000
A0COJIOTHBII OMKTAT IIPUBOIKUT K PETMOHAIBHON Jierpajjalliyl ¥ K pOCTY BHYTPUPETYOHAb-
HOTO HallMOHA/IM3Ma, IUTAIOIEer0 Hal[MOHAIbHbIE SNTUTHI. PaHO MM MO3[JHO OH BCe PABHO BhI-
PBETCA HapYXXY U YIapUT, B IIEPBYIO OUepefib, II0 PYCCKOI 9acTu HaceneHus:A. Iloatomy npene-
7l pefrepaIbHOrO BMEIIATeNbCTBA O/DKHBI OBITh OTHEIBHO M O4eHb YeTKO CHOPMYIMPOBAHBI
U JIOTIOJTHEHBI peanbHO VICIOTHIMBIMU IIPOLelypaMy CIOPOB O KOMIIETEHII M.

C TOYKM 3peHN IIPAaBOBOTO PEry/IMpPOBaHys OblIa O4eHb YAAYHA COBETCKAsI CTIOXKHOCOCTaBHAS
3aKOHOfaTe/IbHasA Mofienb: COI03HbIe OCHOBBI 3aKOHONATEIbCTBA — PECIyOIMKAHCKIE KOTEKChL.
Tak o6ecrieunBanoch eIMHCTBO HEIIOXOXKIX. JTa ke MOJieNb YIOOHA 1 LIEHTPY, IIOCKOJIbKY 0071er-
YaeT OpeMs ydeTa HEYYMTHIBAEMOrO — Ha TaKOJl OTPOMHON TePPUTOPUI HEBO3MOYKHO LI€HTpa-
JIM30BAHHO IIPEJYCMOTPETh BCe HIOAHCBL M 0COOEHHOCTY IIOTEHIIMAIbHOTO IIPABOIPYMEHEHI.

YeTBeproe. B cBoe BpeMsA cTpaHbI M HAPOJbI MPUXOANIN IO, POCCUIICKYIO KOPOHY KaK IO,
KOPOHY HaJIeXXHYIO 1 CUIBbHYIO. Bee Jke IeHTpOoOeKHbIe IPOLIeCcCH B Halllell CTpaHe COBIaja-
JIM TIO BpeMeHM ¢ 0cabyeHneM LeHTpa. [Ipy 9TOM CHJIbHBIIL LIeHTP BOBCEe He O3HAYaeT LIeHTP
nofasienus. Ilo-HacTosAmeMy CUIbHBINA LIEHTP — 3TO IIEeHTP, YMEIOUNI NOAfep>)KUBaTh MUP
u 671aromony4ye Ha BCell TEPPUTOPUM HEHACUTbCTBEHHBIM ITyTeM. KpoMe TOro, cuibHbI B
HIOHVIMaHUM PETMOHOB — 9TO CTAOVJIbHBII IPOTHO3MPYEMBIil IIEHTP, CO3AAIOINI TOHATHbIE
U yRoOHbIe TpaBuIa UTPbl. PerMOHBI TOTOBBI TEPIIETh HEYLOOHBIE ¥ HOCTOSIHHO MEHSIOIeCs
IIpaBIIa JIVIIb [0 IOPBL K0 BpeMeHM. JJa/iblile aBTOMaTI4YeCK) Ha4HAeTCs X 000co0/IeHe 1
BBICTpayBaHue CIOCOOOB 3alVIThI BIVIOTH JO MOIBITOK OTAeneHuA. OCOOeHHO HAITIAHO 9TO
6bIIO IPOLIEMOHCTPUPOBaHO B XX Beke — B IIepuOf, peBorionuit 1917 1., Bo BpeMs paspylie-
HuA Corosa CCP B 1989-1990 rT., BO BpeMs KOHCTUTYIIMOHHOTO Kpusuca 1993 ropa.

ITaToe. PernoHbl He3aBUCUMO OT CBOETO CTaryca TpeOyloT k cebe yBakeHus. Kakumm
6Bl BBICOKMMY LIeJIIMM HU PYKOBOJCTBOBAJICS LIEHTP, B YCIOBUAX Poccuu oH 0653aH ¢ 9TUM
cuntarbcsa. EMy HeoOXOmMMO IOCTOSHHOE JJONOMHUTETIbHOE O0CY)X[eHNe ¢ permoHamu (a
He TOJBbKO C PervOHAa/IIbHBIM HadaabCTBOM!) BCeX CBOMX IUIAHOB U PETMOHAJIBHBIX IPOOTIEM.
OrpoMHoOe 3Ha4yeHMe B 9TOM IIpOLiecce UIpaeT Ta IlajaTa MaplaMeHTa, B PYHKIMU KOTOPOI
BXOJMT IIPOBepKa HOBBIX 3aKOHOB Ha MX COOTBETCTBNE MIHTEpecaM 1 0COOEHHOCTAM CyObeK-
TOB, T.e. CoBeT ®Penepanuu. He MeHblIee 3HaUeHNe UMEET U y4eT 3aKOHO/JaTe/IbHbIX MHUIIN-
aTuB CYOBEeKTOB IpK paspaboTke 3akoHONpoeKToB. Eciu gearensHocTh CoBeta Pefepanyn
¢dopmanmmsoBana u obesmndeHa, a locymapcrBeHHasn yma paboTaeT MCKTIOUUTEIBHO IO,
IMKTOBKY LIEHTpa, CJIEAyeT HeIPeMeHHO OKMAATh LIEHTPOOEXKHBIX IIPOLIECCOB B PerMOHAX.
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meCTOC, HE MEHEE, a, MOXET 6bITb, Oaxxe 6oree Ba)XXHOE, Y€M II€pBOE, — I3TO 6IO]I>KCT-
HBIN (bellepaHI/ISM, npennonaraloumﬁ[ pe€anbHOE YJacTi€ PETVIOHOB B COCTABJICHUU 6IOI[)KeTa
" OIIpEeNeNIEHNN JONMN UX OTYUCTIEHUN B LEHTP. Pernonsr 6yI[yT [E€P>KaTbCA TO/NBKO 3a TaKoM
LIEeHTp, I(OTOprIu/I HE 066CKpOB)’II/IBaeT VIX 1 HE BBIKA4YVMBA€T BCE CPENCTBA HA COAECPKaHNE CaMO-
ro cebs wim Ha penieHne fajaekmx OT MHTEPECOB pErmMoHa 3azmaq. rOCYI[apCTBO, cocroAalee n3
PETMOHOB, CTOAINNUX IIEPEN EHTPOM C HpOTHHyTOf/l pyKOﬂ — 9TO I(paf/lHe raTkoe 1 TpygHoO
YIpaBiasaeMoe 06’I)CIU/IHCHI/I6.

* % %

Korna MbI TOBOPUM O CMJIBHOM LIEHTPE, TO B IIVPOKOM CMbIC/IE€ IO HUM CII€AYET ITIOHN-
MaTb He MOCKBY, a KaK pa3 To caMoe OOJIBIIMHCTBO PYCCKUX PEIMOHOB, CTATYC KOTOPBIX HIDKE
CTaTyca MEHbIIMHCTBA HalMOHAJbHBIX Teppuropuit. Victopua Poccuiickoro rocypmapcrsa
y6€IU/ITeIII)HO CBUAETENIbCTBYET, YTO NEPNOIDL HaI/I6OHI)HIeI7[ OTKPBITOCTN ¥ B3aMIMOIIOHW-
MAaHUSI MEXJY BCEMI POCCUIICKMMU HAPOJAMU COOTBETCTBOBAJIN 3MIOXaM HAMOOJIBIIEN TO-
CY[ApCTBEHHOI MO U KYIbTYPHOIO paclBeTa PYCCKOW HalluM, TEM 60s1€€, 9YTO BO BpeMs
[OCTIeiHel Trepenucy HacenmeHun 82% rpaxpan Poccun camonpenTnduumpoBanu cebst Kak
pycckue®. ®opmanbHO MOXXHO 6BUIO OBI CHle/IaTh BBIBOJ O IpeBpaljeHnn Poccuu B MOHO-
HaIMIOHAJIbHOE TOCY/IapCTBO, HO 3TO HE COOTBETCTBYET AEMCTBUTENbHOCTU. Poccma — aTo
MHOTOKYJ/IbTypHa, HOIII/IKOH(I)GCCI/IOH&III)H&H, IIOJIMOTHMYECKAA IUBUIM3ANUA, B KOTOPOI/uI
Ppas3/nMYIHbI€ TOKAJIbHBIE IVBVIN3ALN TAPMOHNYHO CIMBAIOTCA B HVIBVIJIN3ALINIO eI[I/IHyIO4O.

VIMeHHO TaKoe COCTOsIHIIE TOCYAAPCTBA MOXHO ObIIO ObI HA3BATH «30/I0TON CEPENIHONN»
POCCUIICKOTO LIEHTPa/IN3Ma, P KOTOPOM CaMa 0 cebe MCKII0YaIach HeOOXOUMOCTD CITe-
[[MAJIBHOTO (efleparbHOTO BMEIIATENbCTBA B [le/Ia TEPPUTOPUIL, TPaHNYAIeTo ¢ demepanb-
HBIM HacwIreM. JTa «30/I0Tasi CEepefuHa» yXKe JABHBIM-IABHO HAll[eHa, alIpobupoBaHa u
IIpOBEPeHa Ha POYHOCTh MHOTOBEKOBOI CTOPMEN OT€YeCTBEHHON rocygapcrsennoctu. Ha
MPOTKEHUNU BCell cBoelt ucropum Poccusa cymiecTBoBana M BOCIIPOM3BOAM/IA MHOTOHAIM -
OHAJIbHOCTD M MHOTOKY/IbTYPHOCTb HE€3aBUCUMO OT HOIUTNYIECKNX PEXKNMOB. B tom uncre
U COBETCKasA BJIACTh ymepykanma Poccuiickoe rocylapcTBO B HECKOJIBKO ype3aHHBIX CTapbIX
IpaHMIaX TOIbKO IOTOMY, YTO yHAacC/Ie[oBaia OT IIApCKoli Poccum He TONBKO HalMOHAJb-
HBle BOIIPOCHI, HO U IOAXOABI K UX pemeHunio*. «Pecrrybmmka pyccKoro Hapoga, — Imcasn
B.J.JlennH, — IO/DKHA IIpUBJIEKATh K cebe [pyryie HapObl MIN HAPOSHOCTY He HacWIeM, a
VICK/TIOYNTEIbHO JOOPOBOIBHBIM COIVIAIIIEHNEM Ha CO3fjaHNe OOI[ero rocyaapcTBar™,

Kasanmocs 0bl, nponucHble UCTUHBL Hugero 0Cc00EeHHOr0. YIUBIIAET JIUILb TO, C KAKNUM 3a-
BUIJHBIM IIOCTOAHCTBOM 3TWU, B O6HI€M-TO, HECIOKHDBIE IIpaBMjIa UITHOPMPYIOTCA M HapyIIa-
I0TCsT, HOABO/ST KKAIBII Pa3 CTpaHy K 0OpbIBY TeppUTOpMaIbHOro packora. HoBoit cxemsr He
nsobpectin. BepHee, Apyroit onTMaabHON CXeMBIL. BCsKuil ke OTXOX OT Hee Oy/fieT HaThIKATh-
Csl Ha BHYTPEHHee Ipak/laHCKOe HEIIOBMHOBEHME, HA HEBO3MOXKHOCTD PeaNM3allui B PETNO-
Hax (efiepaIbHBIX IPOrpaMM ¥ HOPM, Ha IIOIIBITKM CEIapaT3Ma U TOIbKO B OYepeHOll pa3
pacmaraeT rocyfapcTBeHHoe efinHCTBO Poccum.

¥ Cwm.: Tpogpumos E.H. (Ilpencemarens Komurera focymapcTBenHoI [IyMBbl 10 je/IaM HAaI[MOHA/IBHOCTEIH).
Mb1 — poccuiickuit Hapoy, // OTHOCOLMYM U MeXHALMOHabHasA KynbTypa. 2005. Ne 1. C. 9-13.

0 Cm.: A60ynamunos PI. MHOTOHAIMOHAIbHBILIL pyccKuit Mup Poccun // DTHOCOLMYM U ME>KHALIMOHATIb-
Has KynpTypa. 2005. Ne 1. C. 4-8.

1 A6oynamunos PI. Ykas. cou. C. 6.
*2 Jlenun B.J. TlonH. co6p. cou. T. 32. M.: Tlormtuspar. C. 154
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«Golden Mean» of Russian Centralism, Or Once Again
on Federal Nature of Russia
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Abstract

The article is devoted to the analysis of the Russian center and its regions relations development dy-
namics. This development tends to be cyclic: from general decentralization (up to “parade of sovereign-
ties”) to the absolute centralization. Russia saw this cycle for the period from 1989 to 2014, and now it
faces the threat of the next wave of decentralization.

The author states that there is a neutral position of the system, the golden mean, under which the
relationships between the center and the regions are stable and not subject to either centrifugal or
centripetal forces. To define this golden mean, the author proposes to use the historical experience of
dealing with the state structure issue in the Russian Empire, the RSFSR and the USSR.

The analysis shows that despite a rather complex state system structure in the Russian Empire it
remained a unitary state. The status of various areas, including those with the elements of political
autonomy, was not been unified, and the power of the center was based on the national and local
traditions. The analysis of the RSFSR Constitution of 1918, which proclaimed Russia as a federation,
and the practice of its application also indicates a unitary model of state. The emergence of the term
federation was not associated with the concept of national-territorial structure, but with the need to pre-
serve the state integrity: to find a compromise between unitarianism and separation. This same tactic
was used to preserve the state integrity between 1990 and 1993. However, by the end of the 2000s the
independence of regions within the federation was actually nullified.

The current status of Russian regions can be defined as a public (political) national-territorial autonomy
in a unitary state. Thus, the federation in Russia is nominal or symbolic. In fact, Russia is the unitary-
regionalist state in which the federal rhetoric is used as a tool for tactical political maneuvering. This
means that the center’s policy toward the regions must be flexible and not based on absolute dictator-
ship. The “strength” of the center must be based on its ability to maintain peace and prosperity through-
out the country by non-violent means as well as by building relationships with the regions on the basis
of respect and consideration for their interests, including budget formation.
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MHOCTPaHHbIX apouTpakHbIX peLueHun
(cynebHaa npakTuka ®paHuum
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AHHOTaAUMA

B cTaTbe vccnepytoTca npobnemMbl 0TKasa B NMPU3HaAHWM U MPUHYOUTENIbHOM UCMOTHEHWUM UHOCTPAHHbIX
apbUTPadKHbIX PELLEHNIA MO NPUYMHE HapyLUEHKA CBEPXMMMEPATMBHBIX HOPM MpaBa CTpaHbl MecTa UCron-
HEHWA peLleHnA. ABTOPbI aHaNM3NpPYIOT, B KAKOW CTEMNeHW LOMXHbl 6blTb HapyLleHbl MoA06GHbIE HOPMBbI,
YTO6bI 3TO MO0 BbITh NPABOMEPHLIM OCHOBaHUEM A 0TKa3a B MPU3HAHUM U UCTIONHEHUN MHOCTPaHHOTO
peluexua. ViccnenoBaHue NpoBOAMTCA HA OCHOBe aHanm3aa (opaHLy3CcKOW U pOCCUICKON cynebHol npak-
TVKU. B NepBoii YacTy cTaTb aBTOPbI PA3rpaHNYUBaIOT MOHATUA «CBEPXUMMEPATUBHbIE HOPMbI» U «My-
6nMYHbI NOPAAOK», YTBEPXKAAA UX KaK ABa PasfMyHbIX NPaBoBbIX MHCTUTYTA, ABE pa3fnyHbie NPaBoBble
KaTeropuu, UMetoLLMe CMEXHbIN XapakTep. MexaHn3m OeiCTBIA CBepXMMMNEPaTUBHbLIX HOPM CYLLECTBEH-
HO OTNIMYAEeTCA OT OrOBOPKM O Ny6nMyHOM nopAake. OroBopka o ny6rMyHoM nopAaKe AeNCTBYET TONbKO
B Cryyanx HapyLLeHua 6o yrpo3bl HapyLleHVA (hyHAaMeHTanbHbIX NPaBoOBbIX MPUHLMMOB, 061aAatoLwmnx
BbICLLEH MMMNEPATUBHOCTbIO, YHUBEPCANTbHOCTbIO, 0COB0M 06LIECTBEHHON 3HAYUMOCTBIO M COCTaBMAOLIMX
OCHOBY 3KOHOMWYECKOW, MONIMTUYECKON, MPaBOBOI CUCTEMBI FOCYAAPCTBA C YYETOM €ro MEXAYHAPOAHbIX
06a3aTensCTB. CBepXVMMNepaTyBHbIE HOPMbI (HOPMbI HEMOCPEACTBEHHOMO MPUMEHEHWUA) — 3TO HOPMbI,
KOTOpble BCNeACTBUE yKa3aHUA B HWX CamuxX Ny BBUAY VWX OCOBOro 3HAYEHWA ANA NpaB v MHTepecoB
YYaCTHWUKOB rPaXkAaHCKoro o6opoTa, perynmpyroT COOTBETCTBYIOWME OTHOLIEHWA HE3ABUCUMO OT MoA-
nexallero npuMeHeHunio npasa. CBepxumnepaTuBHblE HOPMbl YACTO Ha3bIBAIOT «MeXAyHapOAHbIMM
¥MMepaTMBHBIMYA HOPMaMu», «HOPMaMu HEerMoCPEACTBEHHOMO AEWCTBUA» W «3aKOHAMU MEXAyHapOoaHO-
ro ny6nuyHoro nopAnka», ykasblBaA Ha UX 06A3aTerbHbI XapakTep U CBA3b C MyBIMYHbIM NMOPAAKOM.
Mpu aTom KaccaumoHHbIn cyn dpaHumn He BKIOYaeT CBEPXMMMNepaTUBHbIE HOPMbl CTpaHbl Cyna B ero
MexXAyHapoaHblii My6nuyHbIi nopAaok. Poccuiickana cynebHasa npakTuka BKIYaeT CBepXvMMnepaTviB-

! laHHasA CTaTbsA NMPOJO/DKAET aHA/MU3 IPOOIEMATIKY, MCCIENOBAHHOM B cTaThe: de Baperi-Commuep I1.,
Temvman-Tlasnosa VI.B. MexiyHapOHBII ¥ BHY TPEHHMUIT Ty OMIMYHbII TTOPAOK PV IIPUSHAHUM U UCIIOTTHE-
HIV MHOCTPAHHbIX apOUTPaXKHBIX peleHnst (mpaBonpuMennTenbabii onpr ®panrmu u Poccun) // Ipaso.
JKypnan Beiciueit mkomsr skonomuku. 2014, Ne 1. C. 140-168.
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Hbl€ HOPMbI CTPaHbl B NMOHATHE «My6NuUYHbI NopAaaok Poccuiickoih depepaunu».Bo BTopoii 4acTu ctaTbu
uccnesyeTca, MOXeT SN «MPOCToe» HapyLleHWe CBEPXUMMEepaTMBHON HOPMbI MpaBa CTpaHbl MecTa Uc-
NOSHeHNA apBUTPaXKHOTO PeLIeHVA MPUPaBHUBATLCA K HapyLlueHuio ny6nuyHoro nopaaka. CaenaH Bbl-
BO/, YTO «MPOCTOE» HapyLIEeHNe TaKUX HOPM He paccMaTpUBaeTCA Kak HapylueHue ny6nyHoro nopaaka
HU Bo ®paHumu, H1 B Poccumn. OTKas B Bblhaye 3K3eKBaTypbl MOXKET UMETb MECTO fvLlb B TOM Cllyyae,
€Cnn HapyLleHne CBEPXMMNEepPaTUBHON HOPMbl HOCUT «O4EBUAHbIA, PeanbHbIA U KOHKPETHbIN XapakTep»
UKBaIMPULMPYETCA KaK«MpPOCTOE» HapyLIeHWe MEeXAyHapoaHOro NyGrMyHOro nopsaka.ABTOpbl Nod-
YepKMBAaIOT, YTO Takoii MOAXOL MOXET MPUBECTVK HEOomNpaBAaHHOMY PaCLUMPEHMIO chepbl NPUMEHeHNA
OroBOPKM 0 NyBIMYHOM NOPALKE.

Knro4yeBble cnosa

MeXyHapoAHoe YacTHoe npaBo, dpaHumd, Poccua, 3alunUTHbIE OTOBOPKM, CBEPXMMMEPaTMBHbIE HOPMbI
(HOPMbI HEMOCPEACTBEHHOTO MPYMEHEHWS), OrOBOpKa O MyGMMYHOM MOPAAKE, MHOCTPaHHbIE apOouTpax-
Hble peLUeHnA, 0TKa3 B MPU3HAHUM U UCMIOSTHEHUW, KOSINIU3VUOHHbIE HOPMBI.

Bubnunorpadguyeckoe onucanue: letbmaH-MNMasnosa W.B., Bapeii-Combep M. HapyweHue «cepxumne-
paTMBHbIX HOPM» KakK OCHOBaHWE OTKasa B MPWU3HaHUM U UCMONb30BaHUM MHOCTPAHHBLIX apbuTpaXKHbIX
peLueHui (cyaebHan npakTuka ®paHumm n Poccun) // Mpaso. XKypHan BbicLuen WwKonbl 3koHoMuKK. 2015.
Ne 1. C. 22-42.

JEL: K33.

1. PasrpaHuyeHue nybnuM4yHoro nopaaka
M CBepxXumMnepaTMBHbIX HOPM (HOPM HenocpeacTBEHHOro
npuMeHeHUA) B MeXXAyHapoaHOM YacTHOM npase

B coBpeMeHHOM MeXIyHapOJHOM YaCTHOM ITpaBe 3aKPEIUIEHDI IBE 3al[UTHbIE OrOBOP-
KU, OTPaHMYMBAIOLINEe IPUMEHEeHIe HOCTPAHHOTO 3aKOHA — OTOBOPKA O IIyOIMYHOM IIO-
psfKe ¥ OTOBOPKA O CBEPXMMIIEPATUBHBIX® HOpMaxX (HOPMax HEIOCPENCTBEHHOrO IpUMeHe-
Hus1 —lois de police). ITo ABa pasAMIHBIX MPAaBOBBIX MHCTUTYTA, IBE Pas/INYHbIE IIPABOBbIE

> Cr. 1192 TK P®, sakpemisionas 3TOT MHCTUTYT, paHee HasbiBanach «IIpyMeHeHNe MMIePaTHBHbIX
HOpM». B HacTosmee Bpems, nocne BcTymnenus B cuny PenepanbHoro sakona ot 30.09.2013 1. Ne 260-D3,
oHa HasbiBaeTca «HoOpMbI HeNmOCpefCTBEHHOro IpUMeHeHMsA». B poccmiickoil HOKTpUHE BBICKA3bIBACTCH
TOYKA 3PEHMs, YTO BBEJIEHME HOBOTO TepPMUHA M OTKa3 OT UCIOIb30BAHMA CIOBOCOYETAHNUs «MMIEPAaTUBHbIE
HOPMbI»SIB/IAIOTCA PABOMEPHBIMU ¥ 000CHOBaHHBIMM. VICIIONb30BaHME TEPMMHA «VMMIIEPATUBHbIE HOPMBI»
BBOAM/IO TIPaBOIPUMEHNTES B 3a0/y)K/IeHre, CO3aBast MUTIO3MIO, YTO B CT. 1192 roBOpuTCS mpoCcTo 06 nM-
THIepaTUBHbIX HOPMAX, a He 00 0COObIX MMITepaTUBHBIX HOpMax. OcoOblii XapakTep MMIIEPAaTUBHBIX HOPM, O KO-
TOPBIX MJIET pedb B CT. 1192, He06XOAMMO IIOfYEPKHYTh B caMOM ee HasBaHmy. OFHAKO YTO KAcaeTcsi HOBOTO
TEPMIHA, TO €C/IY CPABHUTD /1B BO3MO>KHBIX BapMaHTa —«HOPMbI HEIIOCPEICTBEHHOTO IPUMEHEHNA» 1 «CBepX-
MIMITepATHBHbIE HOPMbI», ~BTOPOII BapMaHT Gojiee IIpUB/IeKaTe/IeH KK C TOYKM 3PeHIs ONMCAHMS ABIHs, TaK
1 C TOYKM 3PEHMSA PYCCKOTO fA3bIKa. TepMUH «HOPMbI HEIIOCPEICTBEHHOTO NPUMEHEHNA» He MCIO/Nb3YeTCs HU
B POCCUIICKOI JOKTPJHE, HU B IPAKTHUKE VM MOHAJOOUTCS HEMAIO YCUIINIL 110 €r0 PasbsCHEHNIO VM BBEJEHNIO
B 1paBoBoit 06mxof. CM.: BOIPOCH MEX[yHAPOJHOTO YaCTHOTO, CPABHUTEILHOTO ¥ TPaXKAAHCKOTO IIpaBa,
MEXK/[YHAPOAHOrO KOMMepdeckoro apourpaxa: LiberAmicorum B gects A.A. Kocruua, O.H. 3umenkoBoi,
H.I. Enuceesa / Coct. n Hay4. pesi. C.H. Jle6enes, E.B. Kabatosa, A.JI. Mypanos, E.B. Bepmnnna. M., 2013 //
CIIC «KoncynpranT ITmoc». CreflyeT cOrmacuTbes ¢ TeM, YTo B poccuiickoit jokrpune MYII MoxHO cuntaThb
YCTOABIIVIMCS TEPMUH «CBepXUMIlepaTUBHbIe HOpMbI». CM.: KoMMeHTapnmit K 4acTu TpeTbeit [paxkaaHCKOro
xopekca Poccuiickoit ®enepanym / Ilop pen. A.JI. Makosckoro, E.A. Cyxanosa. M.: IOpucts, 2002 // CIIC
«Koncynprant Ilnoc»; Acockos A.B. OCHOBBI KOMIU3MOHHOTO IpaBa. M., 2012 // CIIC «KoncynbranT ITmoc».
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KaTeTopMy, VIMEIOIye IIPY 9TOM CMEeXHBIII XapakTep. VI B poccuiickoii, u Bo (ppaHIfy3cKoit
JOKTpPVHE HEM3MEHHO MOIYEePKUBAETCS, YTO MEXaH3M JIeICTBIUS CBEPXMMIIEPATUBHBIX HOPM
CYILECTBEHHO OT/IMYAETCSI OT OTOBOPKU O IMyOmuaHOM Hopsifke®. CBepXyMIlepaTHBHbIE HOP-
MBI — 3TO HOPMBI IIPIMOTO ICJICTBMA U HeIOCpefcTBeHHoro npuMenenns (lois dapplication
immediate). OHu mopeXxar NpUMMeHEHNIO HE3aBICUMO OT TOTO, KaKoe IIPAaBO MPU3HAHO KOM-
IIeTeHTHBIM; HY BBIOOP IIpaBa CTOPOHAMU, HU JIEJICTBME KO/UIM3MOHHBIX HOPM CTpPaHbI CyAa
He MOTYT YCTPaHUTDb UX HpuMeHeHus!. MexaHn3M MyOIMIHOrO MOPSIKA OT/INYAET HOAXO,
OCHOBaHHBIIT Ha allPMOPHOM NPU3HAHNMI BHEIIHMX MCTOYHMKOB. Kak 3amuTHBIN MeXaHN3M
IIPAaBOBOJ CHCTEMBL,OTOBOPKA O MyO/IMYHOM IIOPSIZIKE BCTYIAET B [IEIICTBIE /IMIIb B CIyda-
AX YCTQHOBJICHUA JIVICTBUTENBLHOTO U 9(pPeKTUBHOrO HapyLIeHys 1160 yrpo3bl HapyIleHNA
(dyHaMeHTa/IbHBIX LIEHHOCTEN . VIHBIMU CIIOBaMI, «[IeVICTBYe MMIIEPATUBHOI HOPMBI — 9TO
COCTaBHas1 4acCTh MO3UTUBHOTO MpOLiecca OIpefe/ieHNs IPUMEHNMOTO TIpaBa, a OroBOpKa o
IIyOIMYHOM MOPSfIKe — 3TO HeTaTUBHBIN IIPOLIECC OTTOPKEHILA»®.

IMog 1y 6/IMIHBIM IOPSIAKOM MOYKHO IIOHVMMATD (pyH/JAMEHTA/IbHbIE IPABOBBIE IPUHI[UIIBL,
o06/Tajiaolie BBICIIE MIMIIEPATUBHOCTHIO, YHUBEPCAIBHOCTBIO, 00001 001IeCTBEHHOIT 3Ha-
YMMOCTBIO ¥ COCTABJIAIOLINE OCHOBY 3KOHOMIYECKOI, ITOIUTUYECKOI, IIPABOBOI CUCTEMBI I'O-
CYHApCTBa C yIETOM €r0 MeXYHAPOFHBIX 005I3aTeIbCTB I XapaKTepa OTHOIIEHIT, CBSISAHHbIX
C MHOCTPAHHBIM IIPABOMOPsIAKOM. Kpyr HOpM, COCTAaB/ISIIONINX yOIMYHbII TIOPSIAOK, OIperie-
JIUTb IPaKTNYIeCKU HeBO3MOXKHO, IIOCKO/IBKY 9TO VIMEHHO (PyH/IaMEHT, OCHOBA HaIlVIOHAa/IbHON
IIPAaBOBOII CHCTEMBI, HAllMOHAJILHOTO IIpaBoco3HaHyA. CaMa Iprpona QYHKLNIL, BBIITOTHsAeE-
MBIX OTOBOPKOJ O IIyOIITYHOM IIOPSJKe, UCKTIOYaeT BO3MOXXHOCTb YCTAHOBUTD YICUEPIILIBAIO-
LMt TTepedeHb HOPM HAllMOHA/IBHOTO IIpaBa, MOJIeKAIMX IPYMEHEHNIO BHE 3aBUCUMOCTH OT
00CTOSITeNIbCTB. 3HAYUTEIBHO Yallle 0TKa3 OT IPYMEHEeHNsI MHOCTPAHHOTO 3aKOHA OCHOBBIBALT-
Cs1 He HAa HOPMax IIPaBa, a Ha BCeoOIyx npuHiumax’. OroBopka o Iy61ndHOM IOpsiiKe CKopee
oIlMpaeTcs Ha HEBbIPAKEHHbIE HOPMBI U IIPUMEHACTCS B CUTYALVIN, KOT/ia HalITV KOHKPETHYIO
HOpPMy IIpaBa 3aTpyAHUTENbHO®. 10 3aIMTO OrOBOPKM O MyOINYHOM MOPsIKE HAXOMSATCS,
B YaCTHOCTM, TaKye IPUHLMIIBI, KaK CIIPaBeJIMBOCTb 1 COPA3MEPHOCTD, JOOPOCOBECTHOCTD
CTOPOH, 3aKOHHOCTD CHE/IOK U IeJICTBMIL, HeJOIYCTMMOCTb 00XO/la 3aKOHA, HApYLIeHN VM-

? Cm., Hamp.: XKunvyos A.H. IIpuMeHnMoe IpaBo B MeX/YHAPOTHOM KOMMEPIeCKOM apOuTpaxke (nmire-
paTuBHBIe HOPMBI). [lucC. ... KaHf. Iopuf. HayK. M.,1998; Loussouarn Y., Bourel P, de Vareilles-Sommieres P. Droit
international privé. 10-e ed. Paris, 2013.«CBepxuMiepaTBHbIe HOPMBI 3a9aCTYI0 HAIIPABIEHBI HA JOCTIDKEHIIE
KOHKPETHBIX Ile/Iell 1 pe3y/IbTaToB 60jIee «HI3KOI0» OLEePATUBHOIO YPOBH 3HAUMMOCTH, KOTOPBLII He II03BO-
JIsIeT OTHOCUTD TaKye HOPMbI K QYHJAMEHTATbHBIM OCHOBAM IIPaBoIOpsaKa (my6mmaHomy mopsaky)». Cu.:
Acockos A.B. Yxas. cou. // CIIC «KoncynmbranT ITmoc».

* KommenTapuii k yactu Tpetbeit [paxkaanckoro kopekca Poccniickoit @enepauyn / Ilog pep. A.JI. Maxos-
ckoro, E.A. Cyxanosa. M., 2002 // CIIC »Koncynbrant ITmoc». CM., Hamp.: «...Cy/bl 000CHOBaHHO He IIpMMe-
Hu HopMbl crareit 1210 u 1215 TK P®, a cyzy anennAaumnonHoi mHCTaHIyK npaBomMepHo oTkazan OAO «I1K
«lOkoc» B XofjaTaiicTBe 0 Ha3HAYEHNUY SKCIEPTHU3BI 110 ONPEE/ICHNI0 COflep>)KaHNsA, KOHIEIINIA 1 TPaKTUKI
IIpUMEHEHNSI HOPM aHIIMIICKOTO IIPaBa, MOCKOIbKY BOIPOCHI 3aMIHTEPECOBAHHOCTY B COBEPIICHUN CJIETTOK
BO B3aMMOCBS3M C KOHKYPEHIIMell HaXOATCA B 00/IaCTV POCCUIICKOTO IyO/INYHOTrO 3aKOHOAaTenbcTBar. ITo-
cranosyeHne PefepanbHOro apOUTpaXHOro cyna MockoBckoro okpyra ot 26.08.2004 r. Ne KI-A40/7182-04 //
CIIC «KoncynbranT ITmoc».

° Kpoxanes C.B. Kareropus MeX/yHapOJZHOTO IyOIMYHOTO MOPAJKA B MEXAYHAPOJHOM TPaKJAHCKOM
npomecce. M., 2010 // CIIC «Koncynprant ITmoc».

¢ Jackson D. Mandatory Rules and Rules of “ordre public”. PM. North (ed). Amsterdam, 1982. P. 62.
7 Cm.: Mayer P, Heuzé V. Droit international privé. Paris, 2001. P. 146-147.

8 Hosukosa O.B. KoHlenTyanbHble OCHOBBI OTOBOPOK O ITyO/IMYHOM NOPAJKE ¥ HOPMaxX HEIOCPe/ICTBEH-
HOTO IIPMMeHeHMA B aHI/Initckom npase // 3akon. 2013. Ne 2 // CIIC «Koncynbrant ITmoc».
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IIepaTMBHBIX HOPM, 06MaHa, MOIIEHHNYECTBA. DT Havyasla Ha CETOHANTHNUI JIeHb MOTYT pac-
CMaTpUBAThCs B Ka4ecTBe OOIIVX /IS OOTIBIINHCTBA CTPAH MPUHIINIIOB’.

C TOYKU 3peHMsI POCCUIICKOTO 3aKOHOMIATENbCTBA, CBEPXMMIIEPATYBHbIE HOPMBI (HOPMBI He-
MIOCPECTBEHHOTO TIPUMEHEHVsI) — 3TO HOPMBI, KOTOpbIe BCIECTBYE YKa3aHNA B HUX CaMUX
WM BBUAY MX 0COOOTO 3HAYEHN, B TOM 4MCIIe I obecIiedeHns IpaB M OXPaHAEMBIX 3aKO-
HOM MHTEPECOB YYaCTHIKOB IPaXKJAHCKOTO 060POTa, PETyINPYIOT COOTBETCTBYIOLIE OTHOLIIE-
HMA HE3aBMUCUMO OT TIOJ/Ie)KAIleTo IpUMeHeHMIo npaBa’’. TeopeTHdyecku MOKHO TIOIBITATbCS
YCTaHOBUTD IlepedeHb TaKMX HOPM, TOCKOJIbKY «VX UCK/TIOUUTENbHBIN CTaTyC MpefonpesenaeT
OrpaHNYEHHBI 00beM TaKUX HOpM»''. IIpaKkTidecKky «ompefesieHre YeTKIX IPaHnL] KaTeropyun
HOPM HEIOCPEeICTBEHHOTO IIPMMEHEHNA eCTh YPe3BbIUalfHO CJIOKHAA 3ajadar'?.

HeonpeneneHHOCTD rpaHnl] KaTeTOPUM CBEPXMMIIEPATMBHBIX HOPM OfJHOBPEMEHHO AB/IA-
eTCs ¥ He[IOCTaTKOM 3TOI OTOBOPKIM, 1 ee JOCTOMHCTBOM'. YCTaHOB/IeHNe MCYepIIbIBAOIIe-
rO HepedvHs MOXOOHBIX HOPM MOXET JIMIIUTD «IAHHBIN MHCTUTYT HEOOXOAMMOI IMOKOCTI
U BO3MOXKHOCTHU OIIEPATMBHOTO PearrpoBaHNUs Ha M3MeHeHMe OOIIeCTBEHHBIX MHTEPECOB.
Bonee Toro, Hopma npasa, M3HaYaIbHO XapaKTepusyeMas KaK MMIIepaTVBHAsA NMUIIb B CMbIC-
7ie BHYTPEHHETO I'Pa)k[JaHCKOTO IIPaBa, MOXKET C TEYEHMEM BPEMEHN BCIENCTBIE MU3MEHEHNSA
IIPUOPUTETOB IPABOBOIL MMOTUTHUKM COOTBETCTBYIOIIETO FOCYAAPCTBA IOMTYIUTb TOTKOBaHME
B Cy[jaX KaK HOpMa HeIlOCPeCTBEeHHOTO IIPYMeHeHN , T.e. CBepXuMIlepaTuBHasg»'*. Ilo atum
Ke IPUYMHA MMOXeT MMeTb MeCTO U OOpaTHBIIl MPOLeCC, T.e. CBePXMMIIepaTBHbBIE HOPMBI
TpaHCPOPMUPYIOTCA B MMIIepaTUBHBIE HOPMBI ITpaBa. OTHeCeHNe KaKiX-11ub0 HOPM ITpaBa K
KaTeropyy CBepXMMIIePaTHBHBIX He JOJDKHO PacCMaTpPUBAThCA KaK HEUTO 3acThIBIIee (Hems-
MEHHOe) BO BpeMeHH, ITOCKO/IbKY 3aKOHOJaTe/NbHas IOMUTIUKA TOCYIapCTB IOBep>KeHa 13-
MeHEHMAM B 3aBUCUMOCTH OT YCTIOBMIT 9KOHOMIYECKOro o6opoTa’™.

ITpuBeneHHbIE TOKTPMHA/NIbHBIE MOCTPOEHNA HAXOJAT CBOE IOATBEPXKIEHNE B POCCHII-
CKOJT 3aKOHOATE/IbHOIL U CyileOHOI TpakTuKe. CBepXMMIIepaTIBHOI HOPMOJ paHee ABJIA/IACh
HopMma II. 3 cT. 162 'K PO, ycranaBnmBasiias, YT0 HeCOOMIOfieHIE IIPOCTOI IMCbMEHHOI Pop-
MBI BIeYeT HefleliCTBUTE/IbHOCTh BHEIIHEIKOHOMIYECKOI CleNKM. B HacTosAee BpeMs JjaH-
HBIiI ITYHKT YTPATUJI CUTy B COOTBETCTBUM ¢ PefepanbHbIM 3aKOHOM 0T 7.05.2013 Ne 100-D3,
IOCKO/IBKY B COBPEMEHHbIX YCIOBUAX HOZOOHOE IIPaBM/IO HE OIPABJAHO SKOHOMMYECKU U
CTaBUT CTOPOHBI BHEIIHEIKOHOMMYECKUX CIETIOK B HEPABHOE MOJIOXKEHME 10 CPABHEHUIO CO
CTOpOHaMM OOBIYHBIX CHENOK'®. B KauecTBe mpuMepa CBepXUMIIEPATHBHBIX HOPM, TPUMEHs-

° Boeamuna FO.I. OroBopka 0 IyO/IMYHOM HOPS/IKe B MEKFYHAPOJHOM YaCTHOM IpaBe: TeOpeTudecKue
mpo6/IeMbl 1 coBpeMeHHas npakrtuka. M.: Craryt, 2010 // CIIC «Koncynbrant ITmoc».

' Crarbsa 1192 TK PO «Hopmbl HemocpeficTBeHHOro npruMeHeHus» (B pen. deepanpbHOro 3akoHa oOT
30.09.2013 Ne 260-D3).

" Kpoxanes C.B. Yka3. cou.

12 Forde M. The ordre public exception and adjudicative jurisdiction conventions // International and Com-
parative Law Quarterly. 1980. Vol. 29. P. 260.

1> CoBpeMeHHOE MeXAYHApOJHOE YacTHOe ImpaBo B Poccun u EBpocorose: B 2 1. / ITox pex. M.M. Boryc-
nasckoro, A.I. JIucuupina-Csernanosa, A. Tpynka. M., 2013 // CIIC «KoncynbranT Ilmoc».

!4 KommeHTapuit k yactu TpeTbeit [paxkganckoro kopekca Poccuiickoit Peneparym // CIIC «KoHcynbTaHT
[Tnoc».

15 Cm.: Ipaxxmanckuit kogeke Poccuiickoit @epeparym. Yactb TpeThbs. Pasgen VI «MexayHapoHoe 4acT-
Hoe npaBo». KoMmMenTapuit u nocrareiinble Matepuasst / Ots. pen. H.J. Mapsimesa. M., 2004 // CIIC «Kon-
cynbTaHT Ilmoc».

16 Tpueopves B.B. Peamusanus KoHueniyn pasButus rpaxaaHCcKoro 3akoHonarenncrsa PO. KomMenTa-

puit x pasgeny VI «MexxpyHapogHOe YacTHOe IIPaBo» YacTy TpeTbelt [paxaanckoro kogekca PO (Tlocrareii-
Hb1i1). M., 2014 // CIIC «KoHcymbranT Imoc».
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eMBIX K OTHOIIIEHMSIM CTOPOH He3aBMCKMO OT M30PaHHOTO MMM IpaBa, MOYKHO [IPUBECTH IO~
noxxerns PegepanbHoro 3akona oT 29.04.2008 Ne 57-D3 «O mopsAaKe OCYIeCTBIEHNUA NHO-
CTpaHHBIX MHBECTMLIMII B XO35/ICTBEHHbIE OOIIECTBA, MMEIOIMe CTpaTerndeckoe 3HaYeHNe
I1st obecredeH st 0OOPOHbI CTPAHbI U 6@30IaCHOCTH rocyAapcTBar’, mpasuna ct. 10 «IIpepe-
JIBI OCYIeCTBIeHNA TpaXAaHCKNX npaB» ['K PO u cT. 168 «HeneiicTBUTeTIbHOCTD CHeIKY, He
COOTBETCTBYIOLIEN 3aKOHY MM MHBIM IPaBOBBIM akTaM» [K PD.

2. MoXxeT nu «nNpocToe» HapyleHue cBepxXxmmMmnepaTuBHbIX
HOPM ABJIATbCA AOCTaTOYHbIM OCHOBaHUEM

ANA Npu3HaHUA apbuTpaHOro peweHna NpoTuBopeYallmum
MeXxayHapoaHomy ny6siMvdHOMY nopAaky?

BpIBatoT curyanum, 0cob6eHHO B cdepe KOHTPAKTHBIX 0053aTe/NIbCTB), KOIja HOpMa BHY-
TpeHHero (HampuMep, GpaHIIy3CKOro) IMyOIMIHOTO MOPARKa IPHoOpeTaeT KayeCTBO CBEPX-
VIMITIEPATMBHOCTH KaK HOPMa MEeXYHapPOZHOTO MyOIMIHOro MOpsaKa. Takoe KaueCcTBO HOP-
MBI BHYTPEHHET0 IIy6/IIYHOrO IIOpsAKa OCHOBAHO Ha TOM, YTO ee IpYIMeHeHe 00yCIOBIeHO
He MpeANICcaHNAMM 0OBIYHOI KOIIM3MOHHOI HOPMBI (MMeloleli crabo MMITepaTHBHBIN Xa-
paxTep), a IpaBMIaMI HOPMBI, KOTOpasA He II03BOJIAET CTOPOHAM UCK/IIOYNTD ee IIPYIMEeHeHue
TIOCPENICTBOM BBIOOpA 3aKOHOJATENbCTBA, O0Iee MPEeAIIOYTUTETBHOTO C MX TOYKM 3peHus'.
OueBU/IHO, UTO B JAHHOM CITy4ae MyOIMYHBIN OPATOK — 9TO UMIIEPATUBHbII 3aKOH, 00513a-
Te/IBHBII K IPUMeHeHuI0 B mobom criope. Kak Bo @panunu u 8 Poccnu 6yger ucnonneHo pe-
IIeHVe IHOCTPAHHOTO apOyUTparka, eC/Ii CBepXMMIIepaTHBHbIE HOPMBI HallMIOHA/IBHOTO IIpaBa
BCTYIAIOT B IIPOTHMBOpPeYNe C MEXXKAYHAPONHBIM ITyOMMIHbIM Hopsankom? Kakosa cynpba mHo-
CTPAHHOTO PeLIeHNs, e/ OHO IIPOTUBOPEUINT (PPAHIY3CKUM VTN POCCUIICKVIM CBEPXIMITe-
paTMBHBIM HOpMaM? fIBA€TCA U 3TO MPOTUBOPEYNE NPENATCTBUEM JI/I UICIIOMHEHUA TAKOTO
pemenna? Ha mocnegunii Bonpoc Kaccanyonssiii cyn @panumm gaeT oTpuLiaTeNbHbI OTBET.

B poccnitckoit JOKTpUHE BBICKAa3bIBAeTCsI MHEHIE, YTO MEXXAYHAPOLHAs CyAeOHas pak-
Tuka no npuMenennio Konsennuu OOH o npusHaHuM 1 NpUBENEHNUN B MICIIOTHEHME MHO-
CTpaHHbIX ap6UTpaXKHBIX pemrennit 1958 1. (nanee — Hpio-Vopkckas KoHBeHIMs), B IPUH-
LyIe, MPUAEP>KUBACTCS JOCTATOYHO eAMHOOOPA3sHOro IMOAXOfja K PeIIeHHI0 IpOo6IeMbl
olpefie/ieHysl yOIMYHOrO MOpsfKa. VIHOCTpaHHBle apOUTpPa’KHbIe pelleHMs IPU3HAITCA
IPOTUBOpPEYAIINMI ITyOIMIHOMY HOPAAKY ¥ He TIOJIIeXXAT UCIIOTHEHNIO, «eC/IN UX MCIIOHe-
HIE MO>KeT BCTYINUTb B KOHQIMKT C MMIIEPAaTUBHBIMY HOPMaMM HAIVIOHA/IbHOTO 3aKOHOJA-
Te/IbCTBA CTPAHBL, TJje UCIIPAIIMBAETCS MCIONHeHMe» ’. TakuM 06pa3oM, B Lie/IAX IPUMEHEHUA
nm. «B» 1. 2 cT. V Hbto-VopKcKoit KOHBEHIIMM CBepXMMIIEpPaTUBHbIE HOPMbI CTPAHBI MECTa
VICIIOIHEHN A pellleH)sl BKTIOYAIOTCA B IIOHATIE «ITyO/IMYHBI HOPALOK».

7 Onpenenenue Briciero Ap6urpaxksoro Cyna Poccniickoit @epeparyn ot 22.06.2011 Ne BAC-5611/11;
ITocranosnenne OefepanbHoro apbuTpaXkHoro cyaa Mockosckoro okpyra ot 21.02.2011 Ne KI-A40/17997-10
o ey Ne A40-40521/10-22-354 // CIIC «Koncynbrant Ilnroc».

'8 Tunoresa, COr/TacHO KOTOPOI HOpMa pPaHITY3CKOTO MyOMMIHOTO MOPSASKA ABIACTCA OOBIYHBIM ITOTOXKe-
HMEM HAIMOHATIBHOTO TIPaBa, IPUMEHMMBIM TOMTBKO TOIZA, KOT/Ia 3TO IPeAnuchiBaeT GpaHIly3cKas KOIM3N-
OHHasA HOPMa, MICCIIefloBa/Iach aBTOpaMu B cTathe: de Bapeii-Commvep I1., Iemvman-Ilasnosa V.B. MexpyHa-
POZHBIN M BHYTPEHHMIT yO/IMYHbI HOPAJOK IPU IIPY3HAHMM ¥ MCIIOTTHEHMI MHOCTPAHHbIX apOUTPaXKHbIX
penrennit (mpaBonpuMeHnTeNbHLIN onblT @paniyn u Poccnn) // Tpaso. XKypran Beicuieit KO/l 9KOHOMN-
k. 2014. Ne 1. C. 140-168.

' Kapabenvruxos b.P. VicionHeHMe 1 OCTIapyMBaHye PelieHnii MeXX/TyHapOIHbIX KOMMePUYecKIX apouTpa-
xeit. Kommenrapuit k Hpio-Vopkckoit kousentmm 1958 1. u rmaBam 30 u 31 AIIK P® 2002 r.. 3-e u3f., mepe-
pab. u gom. M.: CraryT, 2008 // CIIC «Koncymbrant ITmoc».
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AHaJIOTMYHBII ITOfIXOf, 3aKPeIUIeH B POCCUIICKOI CyAeOHOI IIPaKTUKe: B Lie/sAX IIpUMeHe-
HUSA O «B» M. 2 cT. V Hbto-Vlopkckoit kouBeHtmm 1 11. 7 4. 1 cT. 244 Ap6UTpaskHOTO Mpo-
HeccyanbHoro Kogekca PO (gamee — AIIK P®) «mmox my6nmuHbIM IOPSIIKOM TOHMMAIOTCS
(yHIaMeHTa/IbHbIE IPABOBbIE Hava/Ia ([IPUHIUIIBI), KOTOPbIe 00/IaJal0T BBICIIETT MMIIEPATIB-
HOCTBIO, YHUBEPCATIBHOCTBIO, 00001t 0011[eCTBEHHOI 1 TYO/IMYHOI 3HAYUMOCTDBIO, COCTABIIA-
0T OCHOBY IIOCTPOEHNsA 9KOHOMMIYECKOIA, IOIUMTUIECKOI, IIPaBOBOM CUCTEMBI TOCY/IapCTBa.
K takum HavazmaM, B YaCTHOCTHM, OTHOCUTCS 3alIpeT Ha COBeplIeHNe JIefiCTBII, IIPsAMO 3ampe-
IIEHHBIX ceepxumnepamuervimu[kypcus naut.— VI.I-II.] HopMaMu POCCUIICKOTO 3aKOHOJA-
tenbcTBa (CT. 1192 Ipaskmanckoro komekca Poccuitckoit @eneparuu (ganee — I'K PD)), ecnn
9THU JeVICTBYS HAHOCAT yllep6 CyBepeHnTeTy 1in 6e30IIacCHOCTH TOCYapCTBa, 3aTPAaruBaloT
MHTepechl GOIBLINX COLMANBHBIX TPYII, HAPYIIAIOT KOHCTUTYLMOHHbIE IIpaBa 1 CBOOOMBI
JacTHBIX 1ui»*. OmpefeneHne CBepXUMIIepaTHBHBIX HOPM, IIpelokeHHoe IIpesuamymom
BAC PO, BBefieHO B pOCCUIICKIIT IOpUANYECKuit 060poT mof BiusiHueM Permamenrta Pum I2

Tem He MeHee, B JOKTPUHE 1 CyfieOHOI IIPAKTHKe B HACTOSIINIT MOMEHT aKTUBHO 06CYX-
JaeTcs BOIPOC, BXOMAT /iU CBepXMMIIepaTHBHbIE HOPMbI CTPaHbI CyZla B €70 MEXXIYHApOIHBI
IyO/IMYHBII TOPSIIOK. Y TBEPANUTEIBHBII OTBET Ha 9TOT BOIPOC HaeT ACCOLALINS MEXIyHa-
popHoro mpasa B cT. 1(d) pesosronyu Ne 2/2002 «PekoMeHgaIyy 110 IPUMEHEHUIO Iy O IHO-
IO MopsifiKa B Ka4yeCTBe OCHOBAHMA /I OTKa3a B IPU3HAHUY UM IPUBEJIEHN B UCTIONTHEHNE
MEXIYHaPONHBIX apOUTPaXKHBIX PelIeHNi»: « Me>XTyHapOLHbII ITyOINIHbII TOPSTOK BKIIIO-
vaet: (i) ¢pyHZaMeHTa/IbHbIE IPUHIUIILI, KACAIOIINeCs CIPABEIMBOCTY I MOPAJIN, KOTOPbIe
TOCYHApCTBO CTPeMUTCA 3alUTUTD; (i) npasuna, npuseanmvie cryicumo noaUMu1ecKum, co-
UUATOHBIM U IKOHOMUUECKUM UHMepPecam 20Cy0apcmea, udsecmiuvle no0 HA36aHUEM <HOPMDL
HeNnocpeoCctmeeHH020 NPUMEHEHU» UL «3AKOHbL NyOnuuH020 nopsioka» [kypcuse naw. — I1. de
B.-C.] u (iii) 06513aHHOCTb TOCYHapCTBa COOMIONATh CBOM 00s3aTe/bCTBA MO OTHOLIEHNIO K
APYTUM FOCYAApCTBAM VIV MEeXKIYHAPOLHBIM OPraHU3aLVIAM» >,

JlocTaTouHO Be/MMK COO/MA3H IMOANEPXKATh YTBEPXK[EHNUE,YTO CBEPXMMIIEPATBHbBIE HOPMBI
CTpaHBI Cyfia BXOJAT B €r0 MEeKIYHAPOIHbI IyOIMIHBI TOPAKOK®. B poccnitckoit fOKTpuHe

» ndopmanyonHoe micbMo IIpesumnyma Beiciero Apb6urpasxsoro Cyna Poccniickoit @eneparyn «O6-
30p MPAKTUKI PaCCMOTPEHMSI apOUTPAKHBIMI CYLAMI f1e/l O IIPUMEHEHNI OTOBOPKM O IyO/IMYHOM MOPSIAKe
KaK OCHOBaHMA OTKa3a B IIPM3HAHNUI 1 IPUBENIEHUN B MCIIOTHEHNE MHOCTPAHHBIX CYyeOHBIX U apOUTPaXKHBIX
pemenuit» ot 26.02.2013 Ne 156 // CIIC «Koncynprant [Tmoc».

2 Cm.: 1. 1 et 9 Permamenta Pum I: «IIpeo6mafaomumy MMIEPaTUBHBIMY HOTOXKEHUSMM SIBJIIOTCS II0-
JIOKeHMsI, COO/TIOfieHIe KOTOPBIX IIPU3HAHO CTPAHOI B Ka4eCTBE MMEIOIIEro MPUHININIAIbHOE 3HaYeHNe [/ OX-
PaHBbI ee ITyO/MYHBIX MHTEPECOB, TAKMX, KaK ee IOUTUYeCKOe, COIMATbHOE VI 9KOHOMIUYECKOE YCTPOICTBO...».

> Heo6XORMMO OTMETUTH, YTO B POCCHUIICKOII MOKTPMHE AaHHAs HOpMa PekOMeHHAuMil IepeBOAMUTCA
nHave: «MeX[yHapOAHBI MyOMMIHBIN MOPAKOK M060r0 rocygapcrsa BKI4aet: (1) 0CHOBOIOATaoLIye
MIPUHIINIIBL, OTHOCALIMECA K MIPABOCYANIO M/IM MOPaIU, KOTOPbIe TOCYJApCTBO JKeMaeT 3alUTUTD IasKe TOITa,
KOT/Ia 9TO ero IpsMO He KacaeTcs; (1) MpaBmiIa, IpefHasHAYeHHbIe s 06eCiedeH s CyIeCTBeHHBIX MO~
TUYECKIX, COLMA/IbHbIX VY 9KOHOMIYECKIX MHTEPeCOB FOCYAapCTBa,KOTOPbIe M3BECTHBI Kak «public cpolicy”,
WIN «IIPAaBWU/IA O IMyOIMIHOM TOPSsfIKe»; @ TaK)Ke 00sS3aHHOCTh TOCY[APCTBA 110 COOMIOAEHNIO CBOMX 006s3a-
TE/IbCTB TIepefl APYTUMIU FOCYAaPCTBaMU U MEKIYHaPOTHBIMU OpraHu3anuaMu» (mep. — Xsecens B.M.). Cm.:
Xeecens B.M. PexoMeHZaIMy 1O MPUMEHEHNIO MyOIITYHOTO TOPAAKA B KadeCTBe OCHOBAHMA [IA OTKa3a B
IIPUSHAHNUY VTN TIPUBENCHUN B MCIIONHEHME MEKIYHAPOTHBIX apOUTPaXKHBIX pelreHnit // MexxayHapOogHbLi
KOoMMepueckuit apourpax. 2004. Ne3. Takum 06pasoM, B PYCCKOM IepPeBOJfie CBEPXMMIIePATHBHBIE HOPMBI
CTpaHBbI Cyia He 0603HaueHbI KaK 4aCTb €r0 MEXAYHAPOSHOTO MyO/INYHOTO IOPsKa.

» MHeHe, YTO 3aKOH CTPAHBI MeCTa BBIHECEHNS PEIeHsI OTHOCUTCS K MeX/AYHAPOXHOMY ITyOImaHOMY
HOPAZIKY, Pas/ie/iAeTCsA HEKOTOPBIMU aBTOPaMM — CM., Hamp.: Mayer P. La sentence contraire a Tordre public au
fond // Rev. Arb. 1994. N 27, 29.P. 643; Racine J.-B. Larbitrage commercial international // LGDJ. 1999. N851,
867. P. 506; Seraglini C. Lois de police et justice arbitrale international // Dalloz. 2001. N 431. P. 202.
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HOJYEPKUBACTCS, YTO B chepe MeXTYHAPOJHOTO TPaXKIAHCKOTO MPOLiecca CBepXUMIIepaTUBHbIE
HOPMBI 1 ITyO/IIHBII TTIOPAZIOK COOTHOCATCS KaK YacTb U L[e/Ioe: CBePXUMIIepaTUBHbIE HOPMBI CO-
CTaB/IAIOT CBOCOOPa3HOE «AIPO» MEKIYHAPOZHOTO IMyOIMYHOro mopsazaKa®., MexayHapoHas u
HallMOHa/IbHas CyieOHas IPaKTHKA, 3aKOHOJATEIbCTBO 1 MEX/TYHAPOJHbIE aKThI PACCMATPYUBAIOT
TaKye HOPMBI B KaueCTBE OJJHOTO 13 9/IEMEHTOB ITyOIMYHOTO MOPS/KA, MOJJIXKAIIEro 3alluTe, B
TOM YICJIe, ITyTeM OTKa3a B IIPUSHAHWN 1 UCIIOMTHEHVM IHOCTPAHHBIX apOUTPaXKHBIX PEIIeHUIT™.

CaepxyMItepaTiBHble HOPMbI 4aCTO HA3bIBAIOT «MEX/[YHAPOIHBIMY IMIIEPaTUBHBIMI HOP-
MaMIl», KHOPMaMy HEIIOCPEICTBEHHOTO JEVICTBYIS» I «3aKOHAMI MEXX/YHAPOLHOTO IIyO/IIIHO-
T HOPsJKa», yKasbIBas Ha MX 00sA3aTe/IbHBIN XapaKTep 1 CBA3D C ITyOIMYHBIM HopsiKoM. OnHa-
KO [0 HacTosero BpeMeHy Kaccanmonnslit ¢y OpaHiym ycTos nepef co61asHOM BKIIOYATh
CBepXMMIIEPATUBHBIE HOPMbI CTPAHBI CY/la B €T0 MEKIYHAPOIHbII TyOIMYHBIN TOPSAOK. [leii-
CTBUTEIIBHO, ecit 6bI HPaHI[y3CKIUe CBePXMMIIePATUBHbIC HOPMBI ObIIN YaCThI0 MEXXITYHAPOJ-
HOTO ITyO/IMYHOTO MOPSAZIKA, TO IIPOCTOE HaPYIIEHe STUX HOPM CIUTANIOCh OBI €T0 HApYIIeHNEM.
Hy>xHo oT™MeTnTD, YTO NpakTuka Kaccanmonnoro cyga ®pannyy ¢ Havana XXI BeKa UCKIT09a-
eT Takolt moaxox*. OTKas B BbIlaue 9K3eKBAaTYPbl HA OCHOBAHUM HECOOTBETCTBIUSA apOUTPaXKHO-
TO pellleHVs Iy6MMYHOMY HOPSAKY MOXET MIMeTb MECTO JIMIIb B TOM CITydae, eClIY HapylIeHue
CBEpPXMMIIEPATUBHOI HOPMBI HOCUT «OYEBMIHbII, PeaIbHBIN 1 KOHKPETHBII XapaKkTep»~.

Tax, B ene SNF npotus Cytec (SNFsas v. Cytec Industries BV) ap6urpax mpuiires K BBIBO-
1Ly, 4TO JOTOBOP, B COOTBETCTBIUM C KOTOPBIM Cytec ABMAIACH SKCK/TIO3MBHBIM ITOCTABIIIKOM,
Hapymaer HopMbl EC o 3amure KoHKypeHIuu. TeM He MeHee, apOUTpak BBIHEC pellleHNe B
nonb3y Cytec. B kaccanmonHoM npoussopictBe SNF HacTamBasa, 4To Cyf He TO/KeH paspe-
IIaTh MPUHYAUTEIbHOE UCIIONHEHMEe apOUTPasKHOTO PellleH s, KOTOpOe OCHOBAHO Ha COIVIa-
IIeHN1 06 OrpaHIYeHNM KOHKYPEHIIUY 1 TO9TOMY HpoTuBopeunt 3akony EC 1 mybnuaHomy
nopaAzaky. CyJ IIoc4nTas, 4T0 eC/IM BOIIPOC KacaeTcsl MeX/YHAPOITHOTO ITyO/INYHOTO IOPS/IKa,
CyfaM cliefiyeT BMEIIMBAThCA C 1Ie/bI0 He NOIYCTUTh HPUHYAUTETbHOTO MCIOMTHEHUA TOMb-
KO B C/Iy4yae «BOIMIOIEro, CyLIeCTBEHHOTO I KOHKPEeTHOTO» HAapYIIeHUA MEeXIYHAPOTHOTO
ny6myHoro nopsanka®. B pemennn Cyna yKasbIBanmoch, YTO «B OTCYTCTBUE HEOCIOPUMBIX
[I0Ka3aTe/lbCTB O BONMIOLIMX, KOHKPETHBIX U CYILeCTBEHHBIX HAPYIIEHNAX MEX/[yHapOLHO-
rO MyOIMYHOTO MOPAAKA HeT HMKAKUX OCHOBAHMWIL 11 OTMEHBI PEIlleHNUs TPETeICKOro Cyfia,
IPUHATOTO B COOTBETCTBUY C MPABUIAMM MEXIYHAPOHOIO apOUTPaKHOTO pasbuparesb-
crBa”. B mene SNF nportus Cytec mpoTuBopeune eBpOIeickoMy KOHKYPEeHTHOMY IIpaBy He

* Kpoxanes C.B. Ykas. cou.
% Boeamuna FO.I. Ykas. cod.

% Cass. civ. 1, 20.03.2000, 98-11.799, Verhoeftc. Moreau // Rev. Arb. 2001. P. 805, 2eesp.,obs. Y. Derains;
HauyHas c: Cass. civ. 1. 4.06.2008, 06-15.320, SNF c. Cytec// Rev. Arb. 2008, spec. P. 481; 11.03.2009, 08-12.149,
A. de Prémont, D. 2009, Pan. P. 2968, obs. T. Clay // Rev. Arb. 2009. P. 240; 6.10.2010, 09-10.530, Abela // Rev.
Arb. 2010. P. 813, note E-X. Train, D. 2011, pan.obs. N. Fricero; 29.06.2011,10-16.680, Smeg c. Poupardine,
D. 2011, pan. 2439, obs. L.A,, JCP G 2011, Doct.N1064 obs. C. Nourissat, Doct. N1432, obs. J. Béguin; 1 B
cyme6Hoit mpakTuke Kaccarmonnoro cyna ITapyka: CA Paris, 18.11.2004, Thalés // Rev. Crit. DIP. 2006, 104,
note S. Bollée // JDI 2005, 357, note A. Mourre, D. 2005. pan. 3050, obs. T. Clay // JCP G 2005, II. 10038, note
G. Chabot, et I.134, note C. Seraglini; cm. moce 17.01.2012 u 4.12.2012: SA PlanorAfrique, D. 2012, pan. 2991,
obs. T. Clay // Rev. Arb. 2012, 569, note M.-L. Niboyet // Gaz. Pal. 6-8.05.2012. P. 16, obs. D. Bensaude.

7 Cass. civ. 1, 4.06.2008, 06-15.320, SNF c. Cytec, préc. (B JaHHOM CIydae CBepXUMIIepaTUBHAs HOpMa
6bI/Ta OCHOBAaHA Ha KOHKYPEHTHOM €BPOIIEIICKOM IpaBe).

2 PykosopictBo MCKA 110 TonmkoBanmio Heto-Mopkckoit konsertmu 1958 1.: Tloco6ue mis cymeit. M., 2012 //
https://www.arbitration-icca.org/media/1/13654293924350/russian_text.pdf (zara o6pamenus: 5.10.2014).

* Decision by the Paris Court of Appel rendered on 23 March 2006 in Case N 04/19673 “The French
SNF Case” // http://www.jurispub.com/cart.php?m=product_detail&p=10637(gara obpamenns: 25.01.2015).
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IIPeCTAB/IANO CO60I PeaTbHOTO M KOHKPETHOTO HapyIIeHN: HOPM eBPOIIeiiCKOTro IIpaBa, a
3HAUUT, pellleHIe apOuTpa)ka He HapyIIaao MeXX/IyHapOJHBII ITy O YHBIIT IIOPATOK.

[Mosummsa Eepomneiickoro Cypa B JaHHOM Jie/le BBI3bIBAeT MHOTOYMC/ICHHBIE TUCKYCCHUU
cpenn GpaHIY3CcKUX y4eHbIX. HekoTopble 13 HUX MONOKUTEIbHO OTHOCATCA K «IPUHIINAITY
OKOHYATENbHOCTH apOUTPAXKHOTO peIIeHNsI»®!, APyTIVie CINTAIOT, YTO OFHO3HAYHOE U He3ayM-
HOe C/IefloBaHye 9TOMY IIPYHIVITY MO>KeT HapyIIaTh Me>XYHaPOHBII ITy O/ YHbII IOPSAI0K
U He COBMECTIIMO C TpeOOoBaHMAMU HOpM IipaBa EBporerickoro Cowosa®, oco6eHHO eci Ta-
KJie HOPMBI MIMEIOT CBepXVIMIIepaTUBHbII XapaKTep.

I[TpencraBisieTcs, 4TO BHIPAOOTKA CyfeOHOI IPAKTUKOI HOBBIX, HE COEPIKAIINXCS B 3a-
KOHe YCJIOBMIA, IV KOTOPBIX pellleHNe IIPU3HALTCSA He COOTBETCTBYIOLINMM MeX/[yHApOTHOMY
IyO/IMYHOMY HOPSAKY, MOYKET IIPUBECTH K «MHVIMOI HEfelICTBUTEIBHOCTI» PEIICHIIL.

ITpy mmoBepxXHOCTHOM aHanu3e penrennus 1o peny SNF npotns Cytec cosmaercs Brevar-
nenne, 6yaro Kaccanyonssit cyxy @paHIym faeT MOHATD, YTO HapyIIeHNe MEeKIYHAPOLHOTO
IyO/IMYHOTO MOPSAKA MMeeT IIOC/IEACTBIS, TONIbKO eC/IV TAKOe HApYILIEHVe HOCUT OYeBUA-
HBIII, peaJIbHBII 1 KOHKPeTHBII XapakTep. OTCYTCTBUE XOT:A ObI OHOTO 113 9TUX TPEeX KaueCcTB
IIpUBEZET K TOMY, YTO apOUTpasKHOe pelleHne OyeT MpU3HAHO COOTBETCTBYIOMUM ITyO/md-
HOMYy mopsaaKy. OfgHako 60/mee KOPPEKTHBIM IIPECTAB/IETCS TAKOE TONKOBAHIE PeLIeHVs
KaccanmonHoro cyzia, KOTOpoe TI03BOJIAET OTKA3aThCA OT MCIOTHEHNA NHOCTPAHHOTO pelle-
HUS, eC/IM HapyIIeHbl HOPMbI €BPOIIEICKOr0 KOHKYPEHTHOTO IIpaBa, HO JaHHOe HapyIIeHNe
OTHIOZIb He ABJIAETCA «OYEBUIHBIM, PeaIbHbIM I KOHKPETHBIM».

KaccaunoHHBII €y TOBOPUT, YTO HMPYU HAIMYINU aPOUTPAKHOIO pPeIIeHNsI, IPOTUBOpe-
Yallero TONbKO*KaKoil-MMb0 CBepXVMIIepaTUBHOM HOpMe, HMKaKUe IIOC/IeHCTBYA TaKOro

Heo6x0a1M0 OTMETUTD IIPU STOM, YTO pellieHue apOUTpaKa CHaYa/Ia IIPU3HAHO 1 IIPUBEEHO B MCIIOTHEH e
AnennanyuosHbIM cyfoM ITapuska, HO BIOCTIEACTBUM OTMEHEHO IO er0 MeCTy apOMTPaKHOTO pa3buparesb-
crBa — B Benbrun. Cm.: Hukugopos V.B. Sxcuecc ucnonuntens // https://www.epam.ru/articles/rus/Nikifo-
rov_Zakon_July2009.pdf(gara o6parenns: 5.10.2014).

¥ Tlocnennue xpurmdeckue 063opsl cM.: Seraglini C., Et Ortscheidt . Droitdelarbitrageinterneetinternatio
nal // Montchrestien. 2013, spéc. N 982-984. P. 891s.; takxe: Mayer P. Recommandations de 'Association de
droit international sur le recours a lordre public entantque motif de refus de reconnaissance oudexécution des
sentences arbitrales internationals // Rev. Arb. 2002. 1061; Mayer P. Létendue du controéle, par le jugeétatique, de
la conformité des sentences arbitrales aux lois de police / Mélanges H. Gaudemet-Tallon. Dalloz, 2008.P. 459 s.;
Bollée S.notes préc. // Rev. Crit. DIP 2006, spéc. P. 113-120et Rev. Arb.2007, spéc. P. 103 s.; Heuzé V. Arbitrage
international: quelle raison a la déraison? D., 2011, 2880.

*! Radicati L. di Brozolo. Arbitrage commercial international etlois de police: considérationssur les conflits
de juridictions dans le commerce international // Rec. Cours La Haye. Vol. 315 (2005). 265 s., spéc. N 69. P. 362.
ABTOp HacTauBaeT Ha COOMIONEHNN «TPeOOBAHI COXPAHUTD OKOHYATEIbHOCTD CYeOHOTO pelIeHNs».

32 Heuzé V. Arbitrage international: quelle raison a la déraison? P. 2882. YueHblif BBICTYIIa/ IPOTHB <POKO-
Boro» tonkoBanus Kaccanmonsoro cyna ®@paHuny «He OTKasblBaTh B MCIIOJIHEHNMN PELIEHNs MHOCTPAHHOTO
apOuTpaXka u3-3a ero MPOTHBOPEUNSI MEXIYHAPOFHOMY ITyOIMIHOMY TIOPAMKY IO IPEJIOrOM TOTO, YTO Ha-
pYLIEHMe He sBIISETCA 0YeBUAHbIM». Ha TeMy HECOOTBETCTBUA CYe6GHOI IPAKTUKY 3aKOHY cM. Takke: Dela-
noy L.-C. Le controle de lordre public au fond parle juge de I'annulation:triosconstats, triospropositions // Rev.
Arb. 2007. 177 s., spéc. N 17 a 21. P. 190-192.

3 Mayer P. Létendue du controle... préc. P. 471; Seraglini C. Le contréle de la sentence au regard de lordre
public international par le juge étatique: mythes et réalités // Cahiers de l'arbitrage. Vol. V (2010), Pedone 2011,
198 s., spéc. N 17. P. 206-208.

* B TakOM CMBIC/IE TIO TIOBOJY MMIIEPATHBHBIX HOPM B KOHKYPEHTHOM mpaBe cM.: en Suisse, Trib. Féd.,
8 mars 2006, ATF 132111389, JDI 2011, Chron. Jp. Suisse, 444. B mBeiiniapckoii cyie6HOI IpaKTHKe OTMEYaeTCs,
YTO «IIOI0YKEHNA 3aKOHA O KOHKYPEHIUI He ABIAIOTCA YaCThI0O OCHOBHBIX IPM3HAHHBIX IIeHHOCTEN!, KOTOpBbIe,
COITIACHO KOHIeNIMAM, npeobnafatomum B IIBeitjapuu, JOMKHbI Iedb B OCHOBY M0O0T0O MPaBOMOPS/KA.
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IIPOTMBOpeYNA He OYAYT IPMHUMAThCA BO BHYMaHUeE, JaKe eC/lU HapylLIeHue SABJLeTCA ode-
BU/HBIM, Pea/IbHbIM U KOHKPETHBIM®. [IpyruMu C/I0BaMy, He HapyIeHue MeX/YHAPOJHOTO IIy-
6/IMYHOTO MOPSJKA TODKHO OBIT KOHKPETHBIM, PeaIbHBIM U OUEBU/IHBIM, @ HapyIIIeHNe CBepX-
VIMIIEPaTMBHBIX HOPM JO/DKHO COOTBETCTBOBATb STUM TPeM KPUTEPUAM, YTOOBI MOXKHO ObUIO
FOBOPUTDH O IIPOCTOM HAPYIIEHMV MEXIYHAPORHOrO MyOIMYHOTO IOPsiAKa. B cBsism ¢ atum
IpeCTaB/IACTCsI, YTO KPUTHUKA mosuuum (panifysckoro KaccaimoHHOro cya MOXeT IPUBECTI
K IPYMEHEHUIO OTOBOPKY O ITyOIMYHOM MOPSZIKE TaM, IJie 3aKOH 9TOTO He MpefycMaTpMBacT.

Poccuiickyto cyfebHy0 mpakTuKy 1o npumeHeHnto ct. 1192 I'K PO Hemb3s HasBaTh o6Lmp-
HOVL. VI3BECTHO JOBONIBHO MHOTO CTy4YaeB OTKa3a OT IIPYMEHEHN MHOCTPAHHbBIX IIPAaBOBBIX HOPM
€O CCBUIKOIT Ha CT. 1192%. C mpyToit CTOpOHBL, TAK)Ke M3BECTHBI CTyYan MpUMEeHEHsI MHOCTPaH-
HOTO TIpaBa, HeCMOTPSI Ha YTBepyK/ieHe 3asaBUTesLs o Hapyuenny c1. 1192 TK POY. Kcrary, Boic-
it Apbutpaxspii Cyx PO HeoHOKpaTHO OTMedal OTCYTCTBYE AMHOOOpasys B IpaKTUKe
npyMeHeHus c1. 1192 I'K PO*®. Cirygan oTkasa B IpusHaHMY U VICIIO/THEHV IHOCTPAHHOTO ap-
OGUTPaXKHOTO pelIeHNst IO IPUYMHE MMEIOIINXCA B HeM HapyIIEeHNUIT CBePXUMIIePaTUBHBIX HOPM
POCCUIICKOI CyAebHOI IIPAKTUKe He M3BECTHBLB CBA3Y € 9TMM ITOKa HEMb3s CIeaTh BIBOJ, JOTDK-
HO JI/ IIPOTUBOPeYNie CBEPXMMIIEPATYBHBIM HOPMaM ObITh «OYeBUIHBIM, PealbHbIM U KOHKpeT-
HBIM», YTOOBI MOYKHO ObITO OTKA3aTh B IIPM3HAHNY I VICIOJTHEHNI MHOCTPAHHOTO apOUTPAKHOTO
peleHnA. B poccuiickoi JOKTpYHE OTMEYAETCs, YTO OT€YECTBEHHDIN IIPaBONPUMMEHNTEND CIIENY-
eT IIPUHIINITY PacCMaTPUBATD MMIIEPATVBHBIE HOPMBI B Ka4eCTBe S/IeMeHTa Iy OIIMYHOTO MOPS/Ka,
IIpYI3HABas TaKye HOPMBI 00513aTeIbHBIMIU [/Is1 COOMIONIEHIIA MHOCTPAHHBIMI CYIaMy 1 apOuTpa-
JKaMI C PUCKOM HETIPU3HAHVISI PELIEHNI], BHIHECEHHBIX 6e3 yueTa 9TUX HOpM™.

Opnako 13 tekcta VHpopmanmonnoro mucbma IIpesnanyma BAC PO Ne 156 oueBugHO
BBITEKAET, UTO J/IA 1[efIell IPUMEeHeHMs ML, «B» 1. 2 cT. V Hbko-VopkcKoit KoHBeHIMY 1 1. 7
4. 1 cT. 244 AIIK P® feficTBuA, MpsAMO 3alpelleHHble CBEPXMMIIEpaTBHBIMU HOPMaMM POC-
CUIICKOTO 3aKOHOJIaTe/bCTBA, HO/DKHBI HAHOCUTD yuiepl cyseperumemy unu 6e30nacHocmu
eocydapcmea, 3ampazusams UHIMepPecyl 6OTbUIUX COUUATLHBLX 2PYNN, HAPYULAMb KOHCHIUMY-
YUOHHbLE NPasa u c80000vL uacmuvix nuy. Kpome toro, mpu nprmenernu ct. 10 u 168 'K PO

Takum 06pasoM, HapyleHNe STUX HOPM He Iomajaer mop ferictsre ct. 190.2(e)3akona o MYIL. Ocraercs
TOZIbKO IIPEAIIOIaraTh, YTO aHAJIOTMYHOE pelleHMe IOFOPBET OfMH U3 IIPUHIUIIOB, KOTOpble CyneOHas
IPaKTIKA BHIBOJUT U3 MAaTepPUaTbHOTO MyOINYHOrO IOpsifiKa». TakKe B COOTBETCTBUM C 3aKOHO/IATETbCTBOM
Wramuu: App. Florence, 21.03.2006 // Gaz. Pal. 17.10.2006. N 290. P. 57.

% Cm. Taxoke: Vareilles-Sommiéres P. Lois de police et politiques legislatives // Rev. Crit. DIP. 2011. P. 278-279.

% Cwm., Hanp.: VIHdopmanmonnoe mucbMo IIpesupmyma Broicmero Ap6urpasknoro Cyma Poccuiickoit
Depepanyn «O630p cyme6HOI MPAKTUKM IO HEKOTOPHIM BOIIPOCAM, CBSI3AHHBIM C PacCMOTpeHMeM apom-
TPXHBIMU CyZIJaMU Jie/l C YYacTVeM MHOCTPaHHBIX /ni» oT 9.07.2013 Ne 158 // CIIC Koncynprant Ilmoc;
Omnpepenenne Briciero Apburpaxkaoro Cyna Poccniickoit @epeparyn ot 24.04.2014 Ne BAC-972/14 // CIIC
Koncynprant ITmoc; [Toctanonenne IIpesnpuyma Bricuero Ap6urpaxnoro Cyna Poccmiickoit @enepannmn
ot 13.09.2011 Ne 1795/11 // CIIC «Koncynbrant Ilmoc».

7 Tlocranosnenne degepanpbHOro apOUTpa>KHOro cysa MockoBckoro okpyra or 3.06. 2011 Ne KI-
A40/4808-11 1o ey Ne A40-75996/10-6-647; TlocraHoBneHre PefiepambHOr0 ap6UTPaKHOTo cysa Mockos-
cxoro okpyra ot 10.06.2002 1o gemy Ne KI-A40/3481-02 // CIIC «KoncynpranT Ilmoc».

* Onpepenenne Bricuero Apourpaxnoro Cyga Poccnitckoit @epeparyu ot 30.06. 2011 Ne BAC-6417/11;
ITocranosnenne Ilpesmpmyma Beicutero Ap6urpaxuoro Cyma Poccmitckoit ®egepanun ot 13.09. 2011
Ne 1795/11 // CIIC Koncynbrant [1moc».

¥ Cm.: Boeamuma FO.I0 Ykas. cod. // CIIC «Koncynbrant ITmoc».

“ Mndopmarponnoe mcbmo ITpesnanyma Boicurero Apburpaxnoro Cyna Poccniickoit @egepanmm «O6-
30p MPAKTUKU PaCCMOTPEHMA apOUTPKHBIMIU CYAaMIL [ie/l O IIPUMEHEHNI OTOBOPKI O IYOIMYHOM MOPSALKe
KaK OCHOBAHISI OTKa3a B IPM3HAHWN ¥ TIPUBEEHUM B UCIIONHEHNE MHOCTPAHHBIX CyeOHBIX 1 apOUTPaXKHBIX
pemennin» ot 26.02.2013 Ne 156 // CIIC «Koncynbrant ITmoc.
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B CyneOHOI IPaKTUKe MOFYEPKIMBACTCS, YTO «HAPYLIEHME... O0sS3aHHOCTM AEICTBOBATb...
pasyMHO U HOOPOCOBECTHO... CaMO 10 cebe He SIBIsIeTCS OCHOBAHUEM I IIPU3HAHUS He-
HeICTBUTENIbHBIMM C/IENIOK. .. 3aHVDKEHME IIeHbl KOHTPAKTOB M BIIOCTIE/ICTBYM BbIABMBILIASACS
YOBITOYHOCTD 3aKTIOUEHHBIX C/IETIOK CaMM T10 cebe He CBUIETeNbCTBYIOT HI O 3/I0YIOTpebTe-
HUU [IPABOM. .. HM O HaJMYUM IPEyCMOTPEHHBIX 3aKOHOM OCHOBAHMIA [/I IIPU3HAHMA CJIeN-
KI HUYTOXKHOI Ha MOMEHT ee 3aK/TI0UeHmsA»*!.

ITpencrasnsercs, uro npaBosas nosunus Ipesuanyma BAC PO 3akmodaercss B TOM, 4TO
JajleKo He T10060e HapylleH)e CBePXUMIIePaTUBHBIX HOPM POCCUIICKOTO IIpaBa MOXET ObITh
OCHOBaHMeM OTKa3a B IIPU3HAHNY U VCIIOJIHEHN! MHOCTPAHHOIO apOMTPaXKHOIO pelIeHNH.
OTKa3 10 3TOMY OCHOBaHMIO MOXKET MMETh MECTO TO/IbKO, €C/IM TaKOe HapyIleHe AB/IAeTCS
«OYEBUJIHBIM, PeaTbHBIM ¥ KOHKPETHBIM», IIOCKOJIbKY OHO «HaHOCUT YIepb CyBepeHUTETY
i 6e30I1aCHOCTY TOCYHApCTBa, 3aTparuBaeT MHTepechl OOMBIINX COLMANIbHBIX IPYIII, Ha-
pylIaeT KOHCTUTYIVIOHHBIE IIPABa 1 CBOOO/BI YACTHBIX JINI».

YTBepXAeHMe, YTO OTKA3 OT IIPM3HAHUSA U NPUBEAEHUs B UCIIOTHEHUE apOUTPaXKHOTO
pelIeHNs UMeeT MeCTO BBUAY €ro IPOTMBOpEUNs 3aKOHY CTPaHbI CyAa (MEXIyHapOJHOMY
IyOMMYHOMY IIOPARKY CTPAHBI Cyfia), ZO/DKHO OBITh OOYCTIOBIICHO TeM, YTO «IIPU3HAHME MU
VCIIOJTHEHNE pellleHNs OYeBMIHO B/IMAET Ha MONMTUYECKNe, COLMANbHbIE VI 3KOHOMMYe-
CKUe VIHTEPECHI, 3alliIlaeMble 3TUM IPaBoM». JIOTMYHO MPEANIONOXNUTD,YTO HEIIPABUIbHOE
IpYMeHeHe 000l CBePXMMIIEPAaTVBHOI HOPMBI CONPOBOXXAETCs HaPYyIIeHNeM OCHOBHBIX
IIPUHIINMIIOB IIPAaBOBOJL CUCTEMBI CTPAHBI CyAa. Ecy cumrarh, 4T0 MEeXXIYHApPOLHbL MyO1md-
HBIIT TOPSIIOK OBUI HAPYIIEH HE3aKOHHOII TOPTOBJIENl U B3SITOYHNYECTBOM, a apOUTPasKHOE
pelleHe IPU3HAET 3TU [eJICTBIUS 3aKOHHBIMI, TO IIPOCTOE HApYyIIeHNe GPaHI[y3CKUX CBEPX-
MIMIIEPAaTUBHBIX HOPM, HalleJIeHHBIX Ha 60pbOy ¢ Koppymumeii*?, 6yeT HapyaTh MeX/yHa-
POZHBII ITyOIMYHbIT HOPALOK. B TaHHOM C/Iydae IIPOCTOe HapylleHUe CBePXUMIIePATUBHBIX
HOPM (PaHI[y3CKOTO 3aKOHOJATENbCTBA COOTBETCTBYET HAPYUIEHMIO OCHOBOIIOTATAIONINX
IIPUHIIUIIOB MEX/YHAPOJZHOTO Iy6MmaHOro mopsaka. B uactaocty, B ITocranoBnennn Amen-
nsaumonHoro cyga Ilapika ot 30 centsa6ps 1993 r. o geny European Gas Turbines ykasbia-
eTCsA, YTO «JJOTOBOP, MMEIOLINIT B KaueCTBe OCHOBAHMA 1 IIPEIMeTa VICIIONb30BaHNe BITIACTH B
KOPBICTHBIX LJe/ISAX IIyTeM AAYM B3SITKIL.. IPOTUBOPEUNT (PPAHIY3CKOMY MEKIYHAPOSFHOMY
IyOMIMYHOMY HOPSAZKY, PABHO KaK U 9TUKe MEXIYHApPOJHO TOPrOB/IN B TOM BUJE, B KOTO-
POM OHa MOHMMAETCs OONBIIMHCTBOM TOCYJAPCTB MEXIYHApOJHOTO coobmectsa»®.B poc-
CUIICKOII TUTEepaType BHICKA3bIBACTCSA MHEHIE, YTO IPaKTHKa (PPaHIy3CKMX CYLOB BK/IIOYAeT
3aIpeT KOPPYIILNY B YMC/IO IPUHIUIIOB MEX/YHAPOZHOrO Iy 6/Im4HOro mopsaxa*.

I[To aHa/IOTMYHOMY LYTU MAET U pOCCuiicKas cymebHas mpaktuka. [Ipesupnym Bsiciero
Apo6urpaxsoro Cyna PO ykasai, uro mybmmusblit nopsgok Poccuiickoit Penepanym ocHo-
BaH Ha (yHIaMEHTATbHBIX IPABOBBIX NIPUHIIMIIAX, KOTOPbIe 06/1a/jaloT BBICIIEN MMIIePaTVB-
HOCTbBIO0, YHUBEPCATbHOCTDBIO, 0C060JT 00IeCTBEHHON U MyOIMYHOI 3HAYMMOCTBI0. [IpoTn-
BOJIeJICTBIE KOPPYIIVM ABJIAETCA OCHOBOIN HE TOTBKO POCCUIICKOTO, HO ¥ MEXKIYHAPOTHOTO

! TIocranosnenue IIpesuanyma Bricurero Ap6utpaxxksoro Cyna Poccmiickoit ®epeparym ot 13.09. 2011
Ne 1795/11; Onpenenenne Boiciero Ap6utpaxuoro Cypa Poccmiickoit ®egeparym ot 25.04. 2011 Ne BAC-
1795/11 // CIIC «KoucympranT ITmoc».

# Hanprmep, HapyllleHNe TPakKAaHCKO-TIPaBOBBIX MONOKeHMiT 3akoHa ot 13.10.2007 (cT. 9) 0 60psbe ¢
KOpPPYIILJell, aHHY/IMPYIOLIVX JOrOBOPHBIE YCIOBMsI, OTPAHIYMBAIOLIVE CBOOO/Y KOHTPAareHTa Ipy pasoba-
weHyn pakTa KOPPYIILHUN.

# Cm.: CA Paris, 10.09.1993, European Gas Turbines SA c¢. Westman Int. Ltd // Rev. Crit. DIP. 1994. 359,
note Heuzé V.; CA Paris, 30 sept. 1993, Ste European Gas Turbines SA ¢/ SteWestman International Ltd // Rev.
Arb. 1994. 359, noteD. Bureau.

“ Cm.: Kpoxanes C.B. Yka3. cou. CIIC «KoncynbranT ITmoc».
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IIPaBOIOPS/IKA, TIOCKOIBKY Mepbl 10 MPeAyNpexXaeHnIo U 60pbOe ¢ KOPPYIIIOHHBIMY IIpa-
BOHAPYIIEHNAMY 3aKpeIUIeHbl Ha YPOBHE MEeXXIYHAPOLHBIX oroBopos™®. [Ipu paccMoTpennn
Cropa MeXJy MHOCTPAHHOJ KOMIIaHMell M POCCUIICKUM (efiepanbHbIM IOCYapCTBEHHBIM
YHUTApHBIM TIPENIPUATHEM O HOTOBOPY OKa3aHUs YCIYT OBUIO YCTAaHOBIEHO, YTO pasMep
BO3HArpaX/IeHNs VCIOMHUTENA 0 JOTOBOPY BABOE MPEBbIIIaN CPENHIOI PbIHOYHYIO CTOM-
MOCTb aHaJIOTMYHBIX YCIIYT, @ CaM IOTOBOP ObUI 3aK/II0UEH B pe3y/nbTaTe MOJKYIIA UL, BbI-
HOJTHSBIIETO yIpaBaeHYecKre GYHKIUM Ha IPeIPUATANL.

[penmpusaTiie OTKa3aJoCh OT WCIIOJHEHWs JOTOBOpa M B OOOCHOBaHUE CBOEJ I03M-
LMY COCNIAJIOCh Ha TO, YTO B OTHOLIEHUM JIMIA, 3aK/IIOUMBIIETO JOTOBOP OT MMEHMU IIpef-
OpuATUsA, BO3OY)XIEHO YroJIoBHOE Aeno no ct. 204 YromosHoro kopekca PP («kommepue-
CKMit TIOfKyI»). KoMmaHus, coutsi Takoil OFHOCTOPOHHMII OTKa3 OT MCIIOMHEHMs JOTOBOpPa
He0OOCHOBAaHHBIM,00paTIIach B COOTBETCTBUIU C COfEPXKaBILelicA B IOTOBOpe apOUTpax-
HOI1 OTOBOPKOJI B MHOCTPaHHbI apbutpax ad hoc ¢ uckoM K NpefupuUATUIO O B3BICKAHNIU
JIOTOBOPHOII HEYCTOVKM. VIHOCTpaHHBII apOUTPaXK YHLOBIETBOPIUI UCK KOMIIAHUM, TaK Kak
IIpefnpuATIE He IPeCTaBUIO JOKA3aTeNbCTB, YTO BCTYNMBUINM B 3aKOHHYIO CUITY PeIleHM-
€M KOMIIETEHTHOTO Cyfia JIMLI0, 3aK/I0YMBIIee JOTOBOP OT IMEHV IPeANpUATHAS, IpUBJIeYe-
HO K OTBETCTBEHHOCTM 3a COBeplIeHNe KOPPYNIMOHHbIX feiicTBuil. Poccuitckuit rocypmap-
CTBEHHBIIT apOUTPAXKHBII CYJ IePBOIl MHCTAHIINY, PACCMATPUBas 3asB/IeHNe O MPUSHAHNIN
U IPUBEIEHNY B MCIIOJTHEHUE IHOCTPAHHOTO apOUTPaXKHOTO PellleHNsl, KOHCTaTUPOBAI, YTO
JIOTOBOP ObIT 3aK/II0UYEH Ha 3aBefJOMO HEBBITOJHBIX [/Is IPeANPUATIA YCIOBUAX, O YeM B MO-
MEHT €ro 3aK/II0UeHNs OBUIO USBECTHO MPEeACTABUTE/ISIM KOMIIAHNUM, KOTOPbIE OCYIIeCTBIUIN
KOMMepUeCKIil MOAKYII INIA, BBIMIOMHABILIETO yIpaBaeHueckre GpyHKINN Ha IPeIPUATUINL.
Cyz 1pu3Ha NPUHYAUTEIbHOE MCIIONHEHNe MHOCTPAHHOTO apOUTPasKHOTO pelleHus, Ipef-
YCMATpPMBAIOIETO B3bICKaHME HEYCTOMKM IO HEMCIIOTHEHHOMY KOHTPAKTY, 3aK/II04€HHOMY B
pesynbTaTe KOMMEPYECKOro MOAKyIIa YIIOTHOMOYEHHOTO LA IPefIpUATAA, IPOTUBOpeYa-
M nyonuaHomy mopsiaky Poccnitckoit Gepepanmm.

KcraTn, Pekomenpanym Accoumanyy MeXX/yHapOSHOTO IpaBa MOiBEPraloTCs YIpeKaM 3a
TO, YTO B HUX IIPEJ/IOKEHO OCTAB/IATD «Oe3HaKa3aHHBIMI» BCe HAPYLICHMS MeXXIYHAPOJHOTO
IyOIMYHOTO MOPSI/IKA, €C/IM He OBUIO T0Ka3aHO, YTO OHM «SIBHO BIMAIOT Ha IIOTINTUYECKIE, CO-
LMa/IbHbIe MM 9KOHOMMYECKIE MHTEPECHI CTPAHBI CY/ia, 3alljiIljaeMble STUM IIPAaBOM».

BosBpamasch K aHaMM3y NPAaKTUKM (PPAHIY3CKUX CY/IOB, HEOOXOAMMO IIOYEPKHYTb,
yTo B fente SNF npoTtus Cytec He BbIABIEHO NMpOTUBOpeunit mpaktuke EBponerickoro Cyzma
B JItokceMbypre. B kauecTBe WITIOCTpALUM TIPELefleHTHOTO 3HaYeHWs peleHns 1o jgeny SNF
npotus Cytec 0OBIYHO IUTUPYIOTCSA ellje 1Ba eBPOIEICKMX CYAeOHBIX PelleHsI: pelleHIe 0
meny Eco Swiss (Eco Swiss China Time Ltdv Benetton)* u Claro (Elisa Maria Mostaza Claro v
Centro Mdvil Milenium SL.)*,

* Cm.: VindopmanmonHoe mcbMo IIpesnmiyma Bricurero Apburpasksoro Cyna Poccuiickoit Peneparym
«O0630p IPAKTUKY PACCMOTPEHNUA apOUTPAKHBIMU CYLAMHU JieTT O MIPUMEHEHUM OTOBOPKM O IyOINIHOM MO-
psifiKe KaK OCHOBAHM OTKa3a B IPVM3HAHUI U NIPUBEJEHNN B UCIIOTTHEHNE IHOCTPAHHBIX CYAeOHBIX 1 apbu-
TPaKHBIX perenuit» ot 26.02. 2013 Ne 156 // CIIC «KoncynbranT Ilmoc».

4 Cm.: Vindopmarmornoe micomo ITpesnguyma Boicurero Apburpaxnoro Cyma Poccnitckoit epeparnm
«O630p MPaKTUKM PACCMOTPEHNA apOUTPAKHBIMIU CyfaMI [e/I O IPUMEHEHUI OTOBOPKY O IIy6IMYHOM II0-
psfKe KaK OCHOBAHM OTKa3a B IPM3HAHMI U TIPUBEJEHNN B UCIIOTHEHNE HOCTPAHHBIX CyAeOHBIX 1 apbu-
TPXXHBIX penreHnit» ot 26.02. 2013 Ne 156 // CIIC «Koncynbrant ITmoc».

¥ CJCE, 1.06.1999, C-126/97 // Rev. Arb. 1999, 631, note L. Idot.

4 CJCE, 26.10.2006, C-168/05 // JDI 2007, 581, obs. A. Mourre // Gaz. Pal. 2007, 29 avr.-3 mai. N 119-123,
spéc.cont. jud. int. et europ., 17, note F.-X. Train // Rev. Arb. 2007, 109, note L. Idot.
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ITepBoe peutenne (o fgeny Eco Swiss) 06si3bIBaeT cymeOHbI OpraH roCyAapCTBa-wieHa
AQHHY/IMPOBATh APOUTPAXKHOE PEIICHIIE, He COOTBETCTBYIOIIEE eBPOIEIICKIUM MMIIEPATHBHBIM
HOpMaM (B JaHHOM C/Iy4ae, HOpMaM eBPOIIe/ICKOr0 KOHKYPEHTHOTO IIpaBa) («... cyh 06:A3aH
B COOTBETCTBUM C BHYTPEHHMM NPOLECCYA/IbHBIM IIPAaBOM aHHYIMPOBATb ap6I/ITpa)KHOC pe-
HIeHNne, B KOTOpOM HE€ IIPMMEHEHDI HAlJMIOHA/IbHBIE HOPMBbI HY6III/I‘IHOI‘O HOPHI[Ka»). Me)Kny
TeM (ppaHIIy3cKOe IPaBo He TpeOyeT OT CYAbl, PEIAIEro BOIPOC 00 9K3eKBaType Win
OCYIIeCTBIIAIONIET0 KOHTPOJIb 3a JeMICTBUTE/IbHOCTDIO apOUTPasKHOTO pellIeH s, «IIPY3HAHUA
JICKa 06 AHHYIVPOBAHUN ap6MTpa>1<H0ro penienns n3-3a HEIIPVYIMEHEHNS B HEM HallVIOHA/Ib-
HBIX HOPM Hy6m/mH0ro nopsigka». st Toro 4To6s! CYII YOBJIETBOPU/I UICK 06 AHHYIMPOBA-
HUM apOUTPaXKHOTO pelleHNs, HeoOXOAMMO, YTOOBI Takoe TpeboBaHMe GBIIO OCHOBAHO Ha
HEIPUMEHEHNUN MEXIYHAPOJHOro MyOIMYHOrO IMOPSIfIKA, SHAYMTENIPHO OT/INYAIONIETOCS OT
HOPM BHYTPEHHETO HY6HI/I‘IHOI‘O TImopsAnKa.

Pemutenne o geny Eco Swiss 0cHOBaHO Ha IIpMHIUIIE SKBUBAJIEHTHOCTHU U TpebyeT mpo-
Ie€CCya/IbHOTO paBHOIIPpABMA MEXY HalllIOHAa/IbHBIM HY6TH/[‘IHI)IM TIOPAAKOM 1 eBpOHeI/“ICKI/IM
ITyOIMYHBIM HOpsAAKoM. Ecii HapylleH1e HallMOHaIbHBIX IIPaBIJI JOJDKHO IIOBJIEYb 38 CO00II
HeJIeICTBUTEIBHOCTD apOUTPa’KHOTO pelleHNuA (a i1 MHOCTPAHHOTO pelleHus — OTKa3 B
BbIJaue 9K3€KBATYpBbI), TO ¥ HapyIIeH)e eBPOIIEIICKIX IIPaBIUI JO/DKHO MMETDb TaKJe JKe I10-
cnepcrBua®. Jleno SNF nporus Cytec Taxxke He IpefonaraeT pasHMIBI IOCTENCTBUI I
pellleHNs, HapyLIAIOLIer0 eBpOoIlelickoe KOHKYPeHTHOe IIPaBO, ¥ MHOCTPAHHOTO pelIeHMs,
HapylIaolero GppaHIy3ckoe KOHKypeHTHOe IpaBo. B 060oux cry4asnx, ecy pelleHe Hapy-
IIaeT MeXIYHAPOLHBII ITyOIMIHBII MOPSLOK, TO MCIIOMHATHCS OHO He OY/ieT, 11 9K3eKBaTypa
BBIJIaBaTbCs He OyfeT.

B pemrenyn no penry Claro EBpornerickuit cyy IMOATBEpPAMII M Pa3BUJI CBOKO IIPABOBYIO O3~
IIV10, BBICKa3aHHYIO B fierte Eco Swiss. Cyp mpupaBHA/I OJIO>KEHNA O 3alljiTe IIpaB IOTpebnTerneit
K ITO/IOJKEHNAM KOHKYPEHTHOTO IIpaBa ¢ TOYKN 3pE€HNA X IOpI/IIU/I‘IeCKOIZ CIJIbI Y1 IIPUI3HAJT 3TN
IIOJIOXKEHNST 9TAJIOHOM (CTaHAapTOM) ImybmmaHoro nopsaka. Cyx yKasa, 4TO HAI[OHAJIbHbII
CYH, pacCMaTPUBAIOIINIT XOHATAICTBO 00 OTKase B IPY3HAHNI ¥ MCIIONHEHNY apOUTPaXKHOTO
penrenns, O6H33H IIpM3HATD Heﬂeﬁ[CTBMTeHBHOCTb ap61/[Tpa>I<Horo COI/TalIeHNA I OTMEHUTD pe-
IIeHye apOuTpaXka Ha TOM OCHOBAHMI, YTO apOUTpa’kHOe COIVIAlleHNUe HapyllaeT IPMHIINIIBL
oTpebuUTeNnbCKOro 3akonoarenbcrsa ECY.910 TpeboBaHme HOHKHO OBITH BBIIIOTHEHO, [JAXKe
eC/I1 HallVIOHAJIbHOE IIPOLieCcCyaIbHOE IPaBO He COLIEPXKUT COOTBETCTBYIOLINX HOPM.

B cooTBeTCcTBUM C IPMHIUIOM IIPOIECCYaTbHON aBTOHOMMI ToCymapcTB-4ieHoB EC,
IIpaBIIA IPOLEypPbl B OCHOBHOM HAaXOHATCSA B BEJIeHUV HallMIOHAJIbHOTO 3aKoHoxarens. Of-
Hako B npaktuke Cyna EBpormeiickux coo61ecTB mpuHIUIIb 3¢ GEeKTUBHOCTI U 9KBUBAICHT-
HOCTM BBICTYIIAIOT B KadeCTBe OrpaHMYeHNIT IIPMHIUIIA IIPOLeCCYalIbHOM CaMOCTOATEIBHO-
cTu rocyfapcTB-wieHoB. Criop Mexxay Movil u magam Claro nmernn BHyTpeHHMIT XapaKTep U He
3aTparusal MHTEPeCcoB MeXAYHAPOJHOI TOprosiu. Tem He MeHee, EBporericknii cyn He cTain
YYUTBIBATD PA3NINYINA MEXKIY STUMU ABYMA IIPABOBBIMI PEXKMMaMIL. Takum 06pa30M, B 3TOM
pemrennu Cyz nogTseppt npumar rnpasa EC 11 ero npuMeHNMOCTb KaK K MeXIYHApOJTHOMY,
TaK 1 K BHyTpeHHeMY apouTpaxy”.

#Tlo aromy moBopy cm.: Radicati L. di Brozolo. Arbitrage commercial international etlois de police. P. 353 s ;
110 3TOMY oBoxy TaKke cM.:Fadlallah I. Note sous I'arrét SNF c. Cytec // Rev. Arb. 2008, spéc. P. 481.

0 CJUE 26.10.2006 — C-168/05 — Maria Mostaza Claro v Centro MovilMilenium SL.//www.unalex.eu/
Judgment/Judgment.aspx? (maTa ob6pamenus: 5.10.2014).

*! Fabre G.Arbitrage, consommation et ordre public communautaire :'arrétMostaza Claro de la CJCE (26
oct. 2006) //http://m2bde.u-paris10.fr/content/arbitrage-consommation-et-ordre-public-communautaire-larré
t-mostaza-claro-de-la-cjce-26-oct-(mara obpamenns: 25.01.2015).
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Pemenne o meny Claro OTHOCUTCS He K BOIPOCY KOHTPOJISI COOTBETCTBIUS CyfeOHOrO
peleHus Iy6IMYIHOMY MOPSAKY, @ K KOHTPOJIIO [eMCTBUTENIBHOCTI apOUTPasKHOTO COIIa-
IIeHNA, KOTZla TaKoe COIVIAllleHNe ObUIO 3aK/II0YeHO B paMKaX HEIIPaBOMEPHOTO IOOXKEHNA
morosopa. IIpo6ema B JaHHOM CrTy4ae 3aK/II0YAETCS He B IIYO/IMYHOM HOPSIfIKe, @ B [IOTHOMO-
unsax apourpa. OTCyTCTBIE Yy apOUTPa COOTBETCTBYIOINX ITOTHOMOYMIT SIB/ISIETCST YC/IOBIEM
JIe/ICTBUTESIBHOCTY apOUTPA’KHOTO PEIIeHNs U He IMeeT HINYero 00IIero ¢ yCIOBUsMIM COOT-
BETCTBIS ITyO/IMIHOMY IIOPSIAKY.

MHorre ¢paHIy3cKMe y4eHble CUUTAIOT HeLOCTATKOM pelieHMs mo geny SNF mporus
Cytec yMajeHye 3Ha4eHMs CBEPXUMIIEPATUBHBIX HOPM, KOTOpbIe 3aKOHOJATe/Ib XOYeT Ha-
HeNUTD ellje OONbIIelT CYJION I/IA perlaMeHTalM MEXKIYHAPOJHbIX YaCTHBIX OTHOIICHUIT™.
BeccriopHO, HellpYMeHeHe CAaHKIWIT K Hed(GEeKTUBHBIM pellleHNAM C OLIMOKOIL B haKTe MIn
IIpaBe, KOTOpas JOIMyIIeHa Cybeil IPY JMCIIOIb30BaHU CBEPXUMIIEPATUBHBIX HOPM, IPUBO-
IUT K TOMY, 9TO JAHHbIe HOPMBI CTAHOBSITCSI TAK HA3BIBAEMBIMI «IaCTUYHO 00s13aTe/IbHBIMI
IIpaBIUIaMM IpUMeHeHV:» ™. Ho 3To yMaleHne Helb3s1 XapaKTepu30BaTh KaK HelpaBOMepHOe,
eC/IM OHO COIVIACYETCS CO CBepXMMIIePaTUBHBIMI HOPMaMy M30PaHHOTO CTOPOHAMM IIpUMe-
HUMOTO ITpaBa. MO>XHO 1M CKa3aTbh TO JKe CaMOe IPUMEHNTEIbHO K CTy4asM, KOIfia IPOMCXO0-
IUT CMATYEHYe MeX/[YHAPOIHON UMIIEPATUBHOCTY BHYTPEHHUX CBEPXVMMIIEPATVBHBIX HOPM,
KOTOpble MOfUGUUMPYIOTCA HPAHIY3CKUM 3aKOHOAATEIeM IS IIPUBENCHNA NHOCTPAHHOIO
pelleHs B COOTBeTCTBYe ¢ HMMu?>* HUKTO He ocniapuBaeT I0/1b3y, KOTOPYIO MIMeeT pelleHue
o geny SNF nporus Cytec, ropopsiiiee 0 TOM, YTO CyIbs He BIpaBe IlepecMaTpUBaTh MHO-
CTpaHHOE pelleHie IO CYILIeCTBY U He BIIpaBe YMa/IATh aBTOPUTET TAKOTO PelleH.

ITepecMOTp MHOCTPAHHOTO apOUTPAXKHOIO PEIICHNA 110 CYLIeCTBY, JaXKe eC/IU OH OBUI pe-
QIM30BAH B IIPOLIECCE BBIAYN 9K3EKBATYPHI, IOOPBET «aBTOPUTET CYAEOHOTO pelIeHs»™.
Konrponp Hag coorBeTcTBIEM (HAKTOB I IPaBa MIyOMMYIHOMY IIOPSIKY [IPYU BbIAde 9K3eKBa-
TYpBbI HeOOXOMO 00eCIeYNTh TaKUM 00pa3oM, YTOOBI He ObUIO ITepecMOTpa pelIeHNs 10
CYILIECTBY, M [Ie/I0 He BO3BPAIIAIOCh B CyMI, IPMHABIINI pelleHue. IIpusHaBas 1 MCIOMHAA
pellleHIte, He COOTBETCTBYIOIee CBepXUMIIepaTUBHBIM HopMaM, Kaccanuonnsni cyy Opan-
1y u3beraet IMOAPbIBA aBTOPUTETA apOUTPA’KHOTO PelIeHN A, Ha KOTOPOe CTOPOHBI PacCuy-

°2 Cm., Hamp.: Mayer P. Létendue du controle, par le jugeétatique, de la conformité des sentences arbitrales
aux lois de police, préc. P. 468-469. ABTOp OTMedaeT, YTO «CBEPXMMIIEPATMBHbIE HOPMbI ABJAIOTCA, 110
OIIpefie/IeHNIO, AeICTBYIOUMMY B ONPe/ie/IeHHbIX CUTYaIMAX, HECMOTPA Ha Mo60e NHOe HaMepeHNe CTOPOH.
Kax rocygapcrBo, KOTOpoe UX NPUHSANO, MOXKET IOCTaBUTh UX IIOJl KOHTPOIb CTOPOH?», U [ie/laeT BBIBOJ:
«JT1060Bb apOUTpPaXKa He 3aXOJMT TAK JATIEKO ...».

%3 Radicati L. di Brozolo. Mondialisation, juridiction, arbitrage: vers des régles d’application semi-néces-
saire? // Rev. Crit. DIP. 2003. 1 s.

* MHorue nccnegoBaten Been 3a I1. Maitepom («Létendueducontrole...», préc.P.469) nogyepkusaor,
YTO aBTOPUTET CYAOHOrO IIOCTAHOB/IEHIIS, IIPM3HABAEMBIIT PPAHIIY3CKIM IIPABOM, «CYIIECTBYET TONBKO IIPU
YCJIOBIH, YTO pellleHye He OyAeT aHHY/TMPOBAHO (€C/IM OHO BbIHECeHO BO DpaHIyN), MM 9TO OHO MOXKET ObITh
IPUHATO (eC/IM OHO BBIHECEHO 3a PYOEXXOM); MINM OFHUM 13 OCHOBAHUIT IIPOBEPKY SB/IETCS COOTBETCTBIE
y6/IMYHOMY IIOPSIIKY», HeB3Upas Ha ()aKT, YTO HEIPABUIbHOCTD pelleHNsI He OblIa ycTaHOB/IeHa. PereHne
BCTYIAeT B 3aKOHHYIO CI/Iy C MOMEHTA €r0 BBIHECEHVsI, TaKMM 00pasoM, IpeAIoKeHe O IIepecMOTpe ero
II0 CYIIeCTBY Ha IPeMeT COOTBETCTBNUS BHYTPEHHUM CBepPXMMIIEPATUBHBIM HOPMaM JIMIIAET PelIeHNe ero
aBTOPUTETA.

%> Taxoke yTBEPXKJACTCA,4TO IIEPECMOTD IO CYILIECTBY CUMTANICA ObI JOMYCTUMBIM, €C/IV ObI OH OTPAHIYN-
BAJICAA OTKA30M OT MCIIOJIHEHMsA pelleHns (13-3a MPOTUBOPeUNs MEXyHapOJHOMY NyOMMYHOMY HOPSAKY)
6e3 M3MeHeHMs TeKCTa Takoro pernernsi. Cm., Hanp.: Delanoy L.-C. Op. cit. // Rev. Arb. 2007. spec. N 33; Bollée
S. Les méthodes du droit international privé a Iépreuve des sentences arbitrales // Rev. Arb. 2007. P. 102; Sera-
glini C. Le controle de la sentence au regard de lordre public international par le jugeetatique: mythesetrealites //
Cabhiers de l'arbitrage. Vol. V (2010), Pedone 2011.N 16.P. 205-206.
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TBHIBAIOT Ha 3aKOHHBIX OCHOBAHMAX . DTO JaeT IPeVMyIeCTBO IPUHINITY HeBO30OHOB/ICHIUA
TSDKOBI, KOTOPBII CIIYXKUT OCHOBOI J/IA BCTYIUICHNA PEIIeHNA B 3aKOHHYIO CIITY, IIepef IIPUH-
LMTIOM HeJe/ICTBUTETbHOCTY PEeLIeHN A, He COOTBETCTBYIONIEMY IIPMMEHIMOMY IIpaBy.

[ToHATHO, TOYeMy KOHTPO/Ib HaJl COOTBETCTBUEM pelleHNA CBePXIUMIIepaTMBHBIM HOPMaM
SBJIACTCS CTO/Ib IPOO/IEMaTHYHBIM: OH CTAaBUT IIOJ, COMHEHNe CUTY apOUTPa’kKHOTO pelleHN,
KOTOpasi COCTAaBJIsIeT OCHOBHOIL VIHTepeC, UMerluiica y cTopoH. Ilo aroit mpuunze ¢ppan-
I[y3CKasl CyAeOHas IPaKTHKa OTKA3bIBAETCS IIPM3HABATD IPOCTOE HAPyIleHue (PPaHI[y3CKIUX
CBEPXMMIIEPATUBHBIX HOPM VHOCTPAHHBIM apOUTPXHBIM pelleHNeM B KadeCTBe ITOCATa-
Te/IbCTBA Ha Iy OIMYHBII TOPSAOK I IIPEISITCTBIS K BBIfjaUe 9K3eKBaTypbl. OfHAKO e/ Ipu-
3HATb, UYTO IIPOCTOE HApYIIeH)e CBEPXVMIIEPATNBHOM HOPMBI He BeJleT K HapYIIECHNIO MeXTY-
HapOJHOTO MyO/IMYHOTO IOPALKA, HOOXOAMMO CIIPOCKTD, [I0YEMY «OYeBUIHOE, peaTbHOe I
KOHKPETHOEe» HapylIeH)e TaKOJ HOPMbI K TAKOMY HapyLUIEHNIO IIPUBEJeT.

MO>XHO IIPeINIOXUTD ClIefyoliee 00bsACHEHNE : O4eBUIHOEe HapYIIeHHe — 9TO CBOETO
POZia MCKa)KeHNe CBEPXMMIIePaTUBHBIX HOPM; PelIeHNs, IPUHATbIe HA OCHOBAHUN MMIIepa-
TMBHOTO 3aKOHA, SIB/LIIOTCS O€CCIIOPHBIMI, B IPOTUBHOM CIyYae CY/bsi OTKAa3bIBAET B MX VIC-
nonHennu. VHade TOBOpsI, IPUMEHEHIe CBEPXUMIIEPATIBHBIX HOPM apOUTPOM He SIBJISIETCS
mpocTolt popManbHOCTBI0. OHAKO TaKoe MpUMeHeHNe VICKaKaeTCs He TOMbKO TOT/a, KOTfa
CBEepXMMIIEPATVBHbIE HOPMBI HAPYIIAIOTCA B pe3y/IbTaTe MX HEBEPHOTO IPVMEHEHMN:, HO U
KOT/]a IMeeT MeCTO OTKa3 OT VX IIpYMeHeHN:A. B KOHeYHOM cueTe, OTHIOAb He HEeIPAaBUIbHOE
IIpYMeHeHNe CBepXMMIIEPATHBHBIX HOPM, a VIMEHHO HEIPUMMEHEeHMe TaKMX HOPM ABJAETCA
MIPMYMHON M CYIMIHOCTBIO OTKa3a B MICIIO/IHEHNM PelIeHNs; TOYHee, HapYIleHe IPYMeHeHNA
MaTepMaJTbHOrO MIPaBa, COleP>KaIerocs B CBePXMMIICPATYBHBIX HOPMaX, (PaKTUYeCKU SABJIA-
eTCA HapyIlIeHNeM TaKuX HOPM.

Kpome Ttoro, pemenne no gery SNF nporus Cytec mokasbsiBaeT (BO3MOXHO, HepasyM-
HO), 94TO K MEXIYHAPOTHOMY IIyOIMYHOMY IOPANKY MMeeT OTHOLIEHME IIPUMeHEeHNe BCero
CIIeKTpPa CBEPXMMIIEPATBHBIX HOPM, a He TOJIbKO CBEPXMMIIEPATVBHbBIX MaTepUalIbHBIX HOPM
BHYTPEHHET0 3aKOHOJaTeNbCTBa. Heo6X0oaMo OgYepKHYTh CYIIeCTBOBAaHNe IBYX pas/nd-
HBIX BUJIOB VIMIIEPATVMBHBIX HOPM: MaTepuaibHble MMIIEPATBHbIE HOPMBI ¥ VIMIIEPATVBHbIE
HOPMBI, IIPMMEHJMBIE B IIPOCTPAHCTBE VY COIPOBOX/JAOIIYIe MaTeplaTbHble HOPMBI (T.e. KO-
JIM3VMOHHBIe HOpMbI, HopMbl MYII)*®. MarepranbHble HOPMBI CYIECTBEHHO He OTIMYAIOTCA
OT BHYTPEHHErO ITyOINYHOrO IOPSJKAa: OHUM MMIIEPATMBHBI IIOTOMY, YTO MX HEBO3MOXKHO
M3MEHNTD 110 COITIALIEHNIO CTOPOH. VIMIIEPaTHBHOCTD HOPM O BBIOOpE IPUMEHIIMOrO IpaBa
XapaKTepU3yeTCs BBICOKON CIelV(PUYHOCTBIO TAKUX HOPM IIO0 OTHOLIEHNIO K BHYTPEHHEMY
IyO/IMYHOMY TIOPSIIKY: KOJUIM3MOHHOE IIPABO OTHOCUTCS K OOBIYHBIM BHYTPEHHNUM HOpPMaM
U ¥IMeeT HM3KUI YPOBEHDb MIMIIEPATMBHOCTI, B TOM 4YIC/Ie, 3-3a HA/IMYUA JOTOBOPHBIX OC-
HOB, B COOTBETCTBUM C KOTOPBIMY CTOPOHBI MOTYT BBIOPATh IPUMEHIMOE NIPAaBO (IPUHINII
aBTOHOMMY BOJIM). VIMITepaTVBHOCTD KO/UIMSMOHHBIX HOPM (TeM 6ostee, NX XapaKTepUCTUKA
KaK CBEePXMMIIEPATUBHBIX) MOfIpasyMeBaeT TOIbKO TO, YTO CTOPOHBI He BIIpaBe 3aK/II0YaTb
COITIALIEHNe O BBIOOpe IPUMEHVMOrO IIpaBa.

¢ VI Hao6OpOT, IpegycMaTpuBasi HeelICTBUTENBHOCTb apOMTPAXKHOIO pelLIeHNs], KOTOpOe HapyllaeT
CBerI/IMHepaTI/IBHbIe HOpMI)I aBCTpI/I]‘/‘ICKOI‘O Me)KJIyHapOI[HOI‘O YaCTHOTO HpaBa (CM. Ha STy TeMy I/[H(bOpMa]_U/I-
ouHble miucbMa Mayer P. Iétendueducontréle... préc. P. 459), aBcTpuifckuit 3aKOHOATENb FO/DKEH IpefycMa-
TpI/IBaTI) OTKa3 OT UCIIOJTHEHU A pemeHI/m, r[pon/[Bopeanuero TAKVIM I/IMHepaTI/IBHI)IM HOpMaM.

7 CM. Taxke npumevanus: Vareilles-Sommiéres P. Lois de police etpolitiques legislatives // Rev. Crit. DIP.
2011, spéc. P. 278-279.

% Cm. 06 artom, Hamp.: Seraglini C. Lois de police et justice arbitrale international. Dalloz, 2001. N 431 et
433. P. 202-203.
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B poxrpuHe xoudukTHOro npasa CIIIA oTMedaeTcs, 4YTO OFHOCTOPOHHIME KOJUIV3VIOH-
Hble HOpMbI, Tpebyrommue npuMenenust lexfori B n3bsaTIe 13 OOIIMX MPABWI O IPUMEHNMOM
IpaBe, OPUEHTMPOBAHBI Ha COolep>KaHMe 1 obecTiedeHne COOMI0fieH N COOTBETCTBYIOMINX Ha-
IL[IOHAJIPHBIX MaTepUaIbHO-IIPABOBBIX HOPM™. B poccnmiickoil mureparype BbICKa3bIBAETCS
MHEHIe, 9TO IIPeob/Ia/laiolast 9acTh CYLUIeCTBYOLINX B COBPEMEHHOM €BPOIEICKOM 3aKOHO-
[laTeNbCTBE OJHOCTOPOHHMX KOJUIM3MOHHBIX HOPM (OPMYIMPYETCs TI0J, BO3/IeiiCTBIEM MarTe-
pManbHO-TIPaBOBBIX GakTopoB®.

B nemenkoit jokrprae MYII ofHOCTOPOHHNME KOUTM3MOHHbBIE HOPMBI 00bEMHSIIOTCS T10-
HATHEM «9KCK/TI03VBHBIE HOPMbI», U IpuMeHeHMe lexfori o6ycmoBneHo HanmaueM CylecTBeH-
HOTO MaTepyuaibHO-IIPABOBOTO MHTEPECA, CBA3AHHOTO C 3aLIUTON /NI, MMEIOUINX TNYHBIi
3aKOH [JaHHOTO TOCY[apCTBa, MO0 MMYILIECTBEHHOTO 060pOTa JaHHOTO rOCYAapcTBa. JKC-
K/TIO3VBHBIE HOPMbI PAacCMaTpUBAIOTCA B KadyeCTBe CBOEOOPa3HOI KOHKPeTMU3aIMM OTrOBOP-
K O IyOIMYHOM TIOPSIfIKe, MTOCKOIbKY CKIaAbIBAIOTCS B TeX 00/IACTAX, B KOTOPBIX CyneOHas
IIPaKTVKA HEOJHOKPATHO JICIIONB30BA/Ia OTOBOPKY O MyOINYHOM HMOPSIAKE [/Is1 MCK/TIOUEHVS
IIOC/IEACTBMI MPUMEHEHNA MHOCTPAHHOIO IIpaBa, IPOTMBOpEYAIMX OCHOBAM HEMELKOTO
npasonopsaka. OTHOBPEMEHHO HeMelKIe MCC/IefoBaTey IOf4ePKIBAIOT CBA3b MEXY MH-
CTUTYTOM CBEPXMMIIEPATYBHBIX HOPM U KOJUIM3MOHHBIM PerynupoBaHueM. BpickasbiBaeTca
IpeJIoKeHNe CKOHCTPYMPOBATh CUCTEMY OZHOCTOPOHHUX OCOOBIX KOJUTM3MOHHBIX HODM,
obecneunBaOIINX MPUMEHEHNE KaXJOI OT/ENIbHO B3STON CBEPXMMIIEPATUBHOIN HOPMBI, C
TEeM, YTOOBI pearn3oBaTh Liejib, KOTOPYIO IIpecIefyeT COOTBETCTBYIONAas MaTepyaabHO-IIpa-
BOBas HOpMa. Peamisanys Takoit memu 6e3yclIoBHO JOMVHUPYET, O3TOMY KOJIIM3MOHHAS
HOpMa (OPMYIMPYETCs: KaK OMHOCTOPOHHsAA. YKasaHHBbIE HOPMBI SIB/IAIOTCS KOMOMHAIMelt
MaTepyuanbHO-IIPABOBOM U KOJIJIM3MOHHOM HOPMBI, M /I HUX IIpEJIaraeTcs CHelyaabHOoe
0603HaYeHNe — «MHUBYIYaTbHbIe KOMUIM3MOHHBIE HOPMBI»©L,

B poccuiickoii mureparype BbICKa3blBaeTCsA TOUYKA 3PEHNs, YTO B T€HE3NCE CBEPXMMIIEpPa-
TUBHBIX HOpM MYII ABCTBEHHO MPOCMATPUBAIOTCA KOMIM3MOHHbIE Havyala, KOTOPbIe B 3Ha-
YHTEIbHOJ CTEIIEHN ONPENeNAI0T IpefHasHaYeH)e TaKuX HOpM. VIHCTUTYT cBepXMMIepaTnB-
HBIX HOPM II03BOJIA€T B MHTEPECcaxX CTPAHbI Cyla M COOTBETCTBYIOIMX TPETbUX TOCYHAPCTB
TOIOTHNUTD NPAaBOBYIO CUCTEMY, ONPEJEeNIEHHYI0 Ha OCHOBAaHUY KOJUIM3MOHHBIX HOPM, MMIIe-
PaTHMBHBIM TOYEYHBIM HOPMATMBHBIM PETyIMpPOBaHMeM, 3aMMCTBOBAHHbBIM U3 IIPaBa CTPAHBI
CyZia ¥ PyTUX 3aMfHT€PECOBAHHBIX rocyapcTs. C IIOMOIIbIO JaHHOTO MeXaHM3Ma IIPOKCXO-
JIUT OCHAllleHNe TPaBONPUMEHNUTENA JOTIOMTHUTEIbHBIM «MHCTPYMEHTOM», IOCPEICTBOM KO-
TOPOTO 3aBepLIAeTCA pellleH)e KOMIM3MOHHOTO BOIIpOca Ha YPOBHE KOHKPETHBIX IIPaBOBBIX
HOPM CTpPaHBbI Cy/ja U JII0OBIX IPYIUX BOB/IEYEHHBIX TOCYAAPCTB®. OTAebHbIE POCCUIICKIIE UC-
CTlefioBaTeNN IPHEPXKMBAIOTCA O0/Iee pajiyKalbHBIX MO3ULNI — «I1I00as HOpMa, B KOTOPOIi
COZIEPKUTCS YKasaHNe Ha TO, YTO OHA PEryIMpyeT OTHOIIEHM HE3ABUCYMO OT IOJ/IEXKAILETO
IIPMMEHEHNIO IIPaBa, — 3TO 10 CBOEN CYyTH He umnepaTusHas Hopma MYII, a ogHOCTOpOHHAA
KOJIZTM3MOHHAA HOPMay, T.€. UMIIIMIIMTHAA KONIM3MOHHAA HOPMa, MMEIOLasA MMIIepaTYBHBIN
XapaKTep M yCTaHaBIMBAIOIIasA IPMMeHeHNe UCKTIOUYUTENbHO POCCHIICKOTO 3aKOHa®.

B coBpeMeHHOM pOCCHIICKOM 3aKOHOJ[aTe/IbCTBE MaTepuabHO-IIPABOBbIe HOPMbI, B KOTO-
PBIX IPAMO YKa3aHO, YTO OHM JIe/ICTBYIOT HE3aBUCHMO OT IIOZJIeXKAlero IpYMeHEHNIO TIpaBa,

% Private International Law at the End of the 20th Century: Progress or Regress? XV International Congress
of Comparative Law / Ed. by S. Symeonides. The Hague; London; Boston, 2000. P. 41-42.

% Acockos A.B. Ykas. cou. // CIIC Koncynprant ITmoc.
® Tlogpo6Hee 06 aToM cM.: Tam xe.

62 CoBpeMeHHOe MEXXIYHApOLHOE YacTHOe paBo B Poccun u EBpocorose: B 2 1. / Ilog pen. M.M. Boryc-
nmaBckoro, A.IL JIucunpina-Csernanosa, A. Tpynka. M., 2013 // CIIC «Koncynbrant ITmoc».

83 Toncmuix B.JI. MexiyHapoiHOe YaCTHOE ITPaBo: KO/IM3NOoHHOe perymposanue. CII6., 2004. C. 366.
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BCTpEeYaloTCA pefiko. Yale Bcero MMnepaTMBHOCTh HOpMBI B acriekte MYII cregyeT ns Toro,
YTO CYIIECTBYeT KOJ/UIM3MOHHAasA HOPMa, yCTaHaBIMBAlOLIasA IPYMEHEHME UCKTIOYUTENbHO
POCCUIICKOTO IpaBa K OIPele/IeHHBIM I'PaKIaHCKO-IIPAaBOBBIM OTHOLIeHMAM®. B wacTHO-
CTH, B Cyfe6OHOIT IpaKTHKe cO cChbUIKOI Ha cT. 1192 I'K PD oTMevaeTcs, 4TO «B COOTBETCTBUYI
¢ monoxeHyAMu cT. 1202 TK PO nmuyHBIM 3aKOHOM IOPUAMYECKOTO JIMI[A CYNTAETCA MPaBo
CTPaHBI, ITfie YIPEXK/EHO I0pUANIecKoe Muuo... IIoTHOMOUNMA pyKOBOAAIMX OPraHOB IOpU-
IVMYECKOTONINIIA, CO3[JaHHOTO M 3aperncTpupoBaHHOro B Poccmiickoit @epepanym, ycTaHaB-
NMBAIOTCA B COOTBETCTBMI C HOPMaMM VIMEHHO 3TOTO rocyfapcTsa... Cy/pl IepBoii 11 amer-
JIALVOHHON MHCTAHIVIA. .. IIPUIIIY K 000CHOBAaHHOMY Y IIPaBU/IBHOMY BBIBOJY, YTO HajII4uye
TTOJTHOMOYMIT KOHKPETHOTO JIODKHOCTHOTO JIMIA... YCTAaHABAMBAETCA B COOTBETCTBMMU C...
HOPMaMI POCCUIICKOTO 3aKOHOAATeNIbCTBa»®. B maHHOM fee ObUIM HApYILIEHBI POCCUIICKIE
KO/UIM3VOHHbIe HOpMBI CT. 1202 T'K PO, nmeromue nMIepaTuBHbIN XapakTep.

B poccmitckom MYII ocTaTOYHO MMIIEPATMBHBIX KOJUIM3MOHHBIX HOPM, CPeiM KOTOPBIX
HEMAaJI0 OIHOCTOPOHHMUX OIPENIe/IEHHbIX, T.e. NPEJIUCHIBAOIINX NPUMEHEHNE WMCKIIOUN-
T€/IbHO POCCUICKOTO IpaBa. J/IMYHbIN 3aKOH pOCCUIICKOTO IpaXk/JaHMHA, UMEIOIIEro JBOHOe
TPaXKTaHCTBO, U IMYHBIN 3aKOH MHOCTPAaHI}A, MMEIOLIETO MECTO XXUTENbCTBa B PO, nmnepa-
TUBHO PEryIMpyTCsa pocCcHitckuM IpasoM (I 2 u 3.ct. 1195 I'K P®); poccmitckmit 3akoH
VIMIIEPATUBHO HOIKNUT IpUMeHEeHNIO IIpy Ipu3Hauyu B PO ¢usnyeckoro mima Hepeecro-
COOHBIM MM OTPAHNYEHHO TeeCIOCOOHBIM (11. 3 ¢T. 1197). AHa/IOTMYHbIe TIOTIOKEHNS 3aKpe-
IUIeHBI 11 2 CT. 1199, cT. 1200, m. 3m 4 cT. 1209, cT. 1. 2 cT1.1213 1. 1 ct. 1224 TK PO.

B yactHOCTY, 1. 1 CT. 1213 'K PO — 370 06Imas fBYyCTOPOHHAA AUCIO3UTUBHASA KOJUIN-
3JMIOHHas HOPMa, MMeIOIas «TUOKui» Xapakrep. B kauecTBe reHepaIbHOTO IIpaBa OHA IIpefi-
ycMaTpMBaeT BO3MOYKHOCTb aBTOHOMMY BOJIY CTOPOH JOTOBOPa B OTHOIIEHUY HEJIBVKMMOTO
nmyuectsa. CyOCuarapHbIM IIPaBOM SIB/ISIETCSI 3aKOH HanbosIee TeCHO CBSI3M, KOTOPAst yCTa-
HaBJIMBAETCA Ha OCHOBE YaCTHOM IPE3YyMIIMI — IPaBO MeCTa HaXOXK/€HMA TAKOTO MMYIIle-
crBa. Kpome sroro, m. 1 ct. 1213 I'K PP BxII09aeT KOPPeKTUPYIOI[YI0 OTOBOPKY — «eC/In
JHOe He BBITEKaeT VI3 3aKOHa, YCIOBMIL V/IM CYLeCTBa JOTOBOpa MO0 COBOKYITHOCTI 06CTO-
ATenbcTB fenay. [TyHkT 2 cr. 1213 'K PD ycTanaBnmBaeT, 4TO K JOr0BOpaM B OTHOILIEHUN Ha-
XOAmMXCA Ha TeppuTOopyuy PO 3eMeNbHBIX Y9aCTKOB, Y9aCTKOB HEJIP U IHOTO HEJIBVDKVMMOTO
VMYIIECTBA TIPUMEHACTCA POCCUIICKOe NpaBo. ITa OJHOCTOPOHHAA KONIM3MOHHAsA HOpPMa
CYILIeCTBEHHO OT/IMYaeTcsA oT obeit mpuBAsky 1. 1 cr. 1213 'K P®. ITpasuo m. 2 cT. 1213
'K PO siBnsieTcst MMITepaTHBHBIM, «KECTKUM» U He MOXKET ObITh MI3MEHEHO COT/IAllIeHNEeM CTO-
poH. JaHHast HOpMa «IIpU3BaHa 0OeCIeYNTh IPUMEHEHE... CIIELNATbHbIX TPeOOBAHNUIT POC-
CMIICKOTO 3aKOHOJIaTe/IbCTBA, YCTAHOBICHHBIX JUIA CHE/IOK € TaKuMU oObekTami»*. K Takum
CIlea/IbHBIM TPeOOBAaHUAM OTHOCATCA, B YaCTHOCTH, HEOOXOAVMOCTb IOCYHapCTBEHHON
PEeTUCTPaLINM CHENIOK 110 MOBOAY HEABVKMMOTO MMYILECTBA; IIPABUJIO, YTO IIeHa ABJAETCA CY-
IIECTBEHHBIM YCTIOBVEM JJOTOBOPOB B OTHONIEHUY HEIBVDKMMOTO MMYIIECTBA.

B poccuiickoit JOKTpUHE BBICKa3bIBA€TCA MPEJIION0KEHNE, YTO C TEOPETUYECKON TOYKM
3peHNA MPeNCTaBIAETCA ONPAaBJaHHBIM OTHENbHO BBIJENATH T€ OTCHIIOYHbIE HOPMBI, KOTO-
pble CKOHCTPYMPOBAHBI HAIlOfOOMe OJHOCTOPOHHMX KO/UIM3MOHHBIX HOPM, HO B JICVICTBM-
TEJIBHOCTY OIPefe/Al0T IIPOCTPAHCTBEHHO-IIEPCOHANIBHYI0 cdepy HeVCTBYUA KOHKPeTHON

¢ KommenTapuit k [paxxganckomy kxomekcy Poccmitckoit Peneparyum vactu tperbeit (ITocTaTeitnbiit) //
Orts. pen. H.V. Mapoiesa, K.b. Apomenxo. M., 2010 // CIIC «KoncynbranT ITmroc».

 Tlocranopnenue depepasbHOro apbuTpakHOro cyma MockoBckoro okpyra or 27.11. 2007 Ne KI-
A40/12086-07 o memy Ne A40-47516/04-45-485 // CIIC «KoncynpranT [Tmoc».

% Tpaxxmanckmit kofexc Poccmiickoit ®epepanyu. Yactb Tpetba. Pasgen VI «MexayHapogHoe JacTHOE
npaBo». KomMmenTapumit u mocrareitible MaTepuanbl. M., 2004 // CIIC «KoncynbranT ITmoc».
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CBEPXVMIIePATMBHOI HOPMBIY. DTO IIPEAIIONOXKEeHNe BBI3bIBAET Cepbe3Hblll MHTepec. Pasyme-
€TCA, IIPYIMEHEHNIE MAaTE€PUAJIbHBIX CBEPXMMIIEPATUBHBIX HOPM, NMEIOIINX IIPAMO€E Hei[CTBI/IG,
HE 3aBUCUT OT Ha/IM4IMA KOPPECHOHAVPYIOIINX VM KO/UIN3MIOHHBIX HOPM. OHHaKO €Cm 1pu-
BA3Ka OZHOCTOPOHHEI KOJUIM3MOHHO HOPMBI BbIpaXKeHa He a0CTPaKTHBIM («IIpaBO CTPaHBI
CyAa»), a OIpefe/IeHHbIM 00pasoM («pOCCHIICKOe PaBO»), 9TO CBUETENLCTBYET O HaMepe-
HUJ 3aKOHOJATE/LS OAYEPKHYTh 0COOBIIT XapaKTep MOf0OHOI OTCBUIKY, IPSIMYIO CBSI3b Ta-
KOW KOJIJIM3VMOHHON HOPMBI C COOTBETCTBYIOLIVM MaTE€PpMa/IbHO-IIPABOBBIM NPENIINCAHNEM.
ORHOCTOpPOHHNE OIpefie/IeHHbIe KO/UTM3MOHHBIE HOPMbI MOXKHO PacCMaTPUBATh KaK 0COObIe
«cBepxuMIepatBHbie» Hopmbl MYII. Hapyurenne uin HenpuMeHeHMe TAKUX HOPM CIIOCO0-
HO IIPpUBECTY K OTKa3y IIPU3HAaHNA 1 VICIIOTHEHV MTHOCTPAaHHbIX ap6MTpa>1<Hbe peIHeHI/Iﬁ 10
IpUYNHE UX IPOTUBOpednst mybmmaHomy nopsiaky Poccniickoit Depeparium.

B mHacTosmee Bpema A cyne6H017{ npaktuky OpaHUMM HeIpaBUIbHOE IpUMEHEHMe
CBEPXMMIIEPATUBHBIX HOPM apOUTPOM He SAB/SETCA MPO6/IeMOll (3TOT M3bSIH MOKPHIBAETCS
ABTOPUTETOM CYLeOHOrO IOCTAHOB/ICHNA 1 OCHOBOIIOJIATAIONIVM IIPUHIIUIIOM HEeBO30OHOB-
JleHus1 CyAeOHoTo pasbuparenbctsa). [Ipo6IeMoit B/IseTCs TO, YTO apOUTpaKHOe penreHne®
He VICIIOMHAETCA, €C/IVT OHO MOXKET IPUBECTN K OYE€BUHBIM, p€a/IbHbIM 11 KOHKPETHBIM Hapy-
HIEHVAM CBEPXMMIIEPATVIBHBIX HOPM.

Jliist poccuiickoit cyme6HOI mpakTuky (0cO6EHHO B Cy/Aax MepBoOl MHCTAHI[UY) Hanbosee
AKTYa/IbHOI COBPEMEHHOIT IIPOO/IEMOI] SIB/ISIETCST CKIIOHHOCTD CY/ell K YPe3MEPHO HINPOKOMY
TOJIKOBAHMIO ITIOHATIA «HY6HI/I‘~IHI)II7[ TIOPANOK», BKIIOYEHNIO B HETO a0COMITHO HETIPaBOBbBIX
U Heollpe/ie/IeHHbIX KaTeropMil. B yacTHOCTH, ecTh HeCKOJIbKO ITocTaHoB/eHuT OefiepaTbHOrO
apburpaxHoro cyga CeBepo-3aafHOrO OKpYTa, OIpefe/AONINX IIyOIIIHbI IOPAOK Clle-
mytorum obpasom: «OcHOBBI mpaBomopsifka Poccuiickoit Pegeparn BKIOYAIOT B cebst 1mo-
MJMO OCHOB MOPAJIV, 2/IA6HbLX Penuzu03HbIX nocmynamos [kypcusé Haui. — V.I'-I1.], rmaBHBIX
9KOHOMMYECKVX U Ky/IbTYPHBIX TPALULINIL, CPOPMIPOBABILINX POCCUIICKOE TPAXKAAHCKOE 00-
IIeCTBO, ¥ OCHOBOIOJIATaollie IPUHIINIIBL poccuiickoro npasa»®. Takas popMynnpoBKa sAB-
JIETCA He TOJIbKO HEIOMYCTUMO PACIIMPUTEIBHOI, HO ¥ a0COTIOTHO aHTYKOHCTUTYLIMOHHOIL,
IIOCKOJIbKY OHa IPSIMO HapyluaeT monoxkeHns:A cT. 14 Koncturymym PO, ogHO3HA4HO ycTa-
HaB/IMBAIOLEN CBETCKUI XapaKTep POCCUIICKOIO TOCYAapCTBA U IPUHIUII OTAENIEHNUA TOCY-
mapcrBa ot uepksu . TpynHO cebe IpeCcTaBUTh, YTO HOFOOHAsT GOPMYINPOBKA MOXKET NMETh
MeCTO B cyne6H017[ npakTuke OpaHnyn (Kak u I060T0 OPYroro UMBUIN30BAHHOIO, JEMOKpa-
TUYECKOro, IIPaBOBOTO rocyfapcTsa). IlpaBaa, ykasaHHas GopMynIupoBKa MyOIMYIHOTO IIO-
PsIiKa BCTPEYAeTCsl B aKTaX TOIBKO OAHOTO FOCYAAPCTBEHHOTro apburpaxHoro cyga — PAC
Cesepo-3amaiHoro okpyra. Jpyrue ap6uTpaXKHble CyAbl OLpefe/IA0T IIyOIYHbI ITOPAXOK
[0-MHOMY, He Tiprberast K Hapyurennio Koncturyrum PO.

7 Acockos A.B. Yka3. cou. Heo6X01MO OZIePKHYTh, YTO CaM aBTOP MOHOTpaduy BbIpaXkaeT COMHEHNS
110 TIOBOAY 11€/1eCO00Pa3HOCTH IOZOOHOTO BbIE/ICHIIA.

% Bo ¢paHIry3cKoil foKTpuHe, aHamusupyomeit feno SNF mporns Cytec, BbICKa3bIBaeTCsl MHEHNE, YTO
CBepXMMIIepaTUBHAA HOPMA — 3TO JieliCTBYyolIee PpaHIly3cKoe npaBo. B yacTHoCTH, I1. Maitep yTBepxpaeT,
YTO «B 06}IaCTI/I TNIpM3HaAHNA ap6MTpa)KHbIX pemeHI/H?[ MOXXHO " HY>XHO AOIIyCKaTh, YTO HEMPUMEHEHNE CBEPX-
MMIIEPATUBHOTO 3aKOHA B TAKOM PelleHMM) IPUBOJUT K er0 HECOOTBETCTBUIO MyOIMYHOMY MOpAAKY». Cm.:
Mayer P. La sentence contraire a lordre public au fond // Rev. Arb. 1994. P. 643, note 59.

 ITocranosnenne Penepanpaoro apburpaskHoro cyna Cepepo-3amagHoro okpyra ot 18.09. 2009 o feny
Ne A21-802/2009; ITocranosnenne PemepanpHoro apbutpaxuoro cyna CeBepo-3amagHoro okpyra ot 6.03.
2012 no ey Ne A56-49603/2011 // CIIC «KoncynpranT Ilmoc».

70 Crarbps 14 Koncrurynuu Poccniickoit @egepannu 1993 1. «1. Poccuiickasn Pepepariyst — cBeTCKOE TOCy-
mapcTBo. Hukaxast pefmriist He MOYKET YCTaHABINMBATBCSA B Ka9eCTBE TOCYAPCTBEHHON MM 00513aTebHOIL. 2.
Penmurnosssie 06beAHEHISI OTAETIEHBL OT FOCYAAPCTBA U PABHbI IIePell 3AKOHOM».
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ITo HeM3BeCTHO IIpUYMHE IMEHHO (POPMYIUPOBKA, YCTAHOB/ICHHAA B COOTBETCTBYIOIIEM
nocranostenyn PAC Cesepo-3anagHoro okpyra (Ne A21-802/2009), 3akperieHa B KOMMEH-
tapun K cT. 1193 I'K P®, mpennokeHHOM CIPaBOYHO-IIONCKOBOM cucTeMolt «KoHCynbTaHT
[Tmoc»: «K ocHOBaM mpaBomnopAaKa (IyOMMIHOMY MOPAAKY) OTHOCATCS, HaIIPUMepP, OCHOBBI
001IIeCTBEHHOTO CTPOST POCCUIICKOTO TOCYAPCTBA, OCHOBBI MOPAIIN, 2/IA6HbIE PenuUO3Hble
nocmynamoi[kypcue Hawi. — V.I-I1.], TTaBHble SKOHOMMYECKYE U KY/IbTypHbIe TpajuIvIL,
copMmpoBaBIIE POCCHUIICKOE TPAKAAHCKOE 0OIECTBO, @ TAK)KE OCHOBOIO/IATAIOLIYIE IIPIH-
LIUIIBI POCCUIICKOTO IIpaBa, BK/II0Yas OCHOBHbIE Ha4a/la TPaXKJaHCKOTO IIpaBa. ITO CIefyeT U3
VIMEIOIIXCS B cyne6H0171 MpaKTHKe BBIBOLOB»’'. OUeHb Kalb, IYTO MOFOOHOE AHTUKOHCTUTY-
LIVIOHHOE OIIpefie/IeHyie Iy O/IMYHOr0 NOpsAKa pa3MelljeHO Ha TAKOM aBTOPUTETHOM MH(OpMa-
LIVIOHHOM I0PUANYECKOM pecypce, MMeIolieM OIPOMHOE YVC/IO II0/Ib30BaTeIel U AB/IAIOIIVIM-
cs1 Hanboree BoctpeboBaHHbIM. [laHHast GOpMyINpPOBKaA CIIOCOOHA BBECTU B 3a0IyXK/eHIe
POCCUIICKUX IOPUCTOB I CY/el, 0COOEHHO HAUMHAIOIIVX.

K cnoBy, 5o cux 1mop MHOrue poCCUIICKIe IOPUCTHI (B TOM YNC/Ie CYAbU) CUUTAIOT «Kpa-
MOJIBHO» MBICJIb, YTO B CI/UIy IIpMEHEHNA K BHeHIHeQKOHOMI/I‘-IeCKOMy KOHTpaKTy JIHO-
CTPAaHHOTO IpaBa MOXKET OBITh HApPyIIeHa KaKas-Mbo MMIepaTBHAss HOPMa POCCUIICKOTO
IIpaBa. O TOM, 4YTO HE€ BC€ MMIIEPATUBHBIE HOPMbI cnenyeT CUNTATD CBEPXVMIIEPATVIBHBIMI,
OHU 3a4acCTYIO BIIepBBIe CJIBIIIAT OT aBOKATOB B XOfe cyfeOHoro mpomecca’. Takoit mopgxop
HAIIpSIMYI0 NIPOTUBOPEYNT PasbACHEHUAM BBICIINX CYZeOHBIX MHCTaHIWIL: «Cyx obpatnn
BHUMaHNe Ha TOT $aKT, YTO He BCe VMIIepaTVBHbIe HOPMBI POCCUIICKOTO 3aKOHOJATENbCTBA
MOTYT pacCMaTpMUBATbCS B KAYeCTBE CBEPXVMIIEPATIBHBIX» .
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Abstract

This article examines the problem of refusing the recognition and enforcement of foreign arbitral awards
due to the violation of the mandatory rules of the country of execution. The authors analyze to what
extent such rules should be violated to become legitimate grounds to denythe recognition and enforce-
ment of a foreign decision. The basis of the research is the French and the Russian judicial practice.
In the first part of the article, the authors separate the concept of mandatory rule from public policy and
claim them as two different legal institutions, two different legal categories, with an adjacent character.
The mechanism of action of peremptory norms is significantly different from the public policy exception.
The public policy exception is only valid in cases of violation or threatened violation of fundamental
legal principles that have a higher peremptory, universal nature of public interest and constitute the
basis of economic, political and legal system in view of international obligations of the state. Peremp-
tory norms (immediate application) are the norms, which, because of inner signs or because of their
special importance to the rights and interests of civil circulation participants, regulate certain relations,
regardless of the applicable law. Mandatory rules are often referred to as internationally mandatory
rules, rules of direct application and the laws of international public policy, pointing to their mandatory
character and their communication with public policy. At the same time, the Court of Cassation does
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not include the mandatory rules of the forum in its international public policy. Russian court practice
includes mandatory rules in the concept of public policy of the Russian Federation. In the second part
of the article, the authors examine whether a simple violation of peremptory norms of the country where
enforcement of the award amount to a violation of public policy. The conclusion is drawn that the simple
violation of such rules is not considered as a violation of public order of France or Russia. Refusal to
grant an exequatur can take place only if the violation of a peremptory norm is “obviously real and
concrete” and qualifies as a “simple” violation of international public policy. However, the authors em-
phasize that this approach can lead to unjustified extension of the scope of the public policy exception.
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NMPOBJNIEMbI NPUMEHEHUA
3AKOHOOATEJIbCTBA

O NEPCOHAIJIbHbIX AAHHbIX

B AMOXY «bOJIbLUUX OAHHbIX>»
(BIG DATA)*

A.N. CaBenbeB

CTapLWWU Hay4YHbI COTPYAHUK Hay4Ho-y4ebHoW nabopatopum no nHpopmalumoHHomMy npasy Ha-
LMOHaNbLHOro UCCNeaoBaTenbCKOro yHnBepcuteTa «Bbiclwan wKona 3KOHOMUKN», IOPUCKOHCYbT
IBM Poccua/CHI, unen KoHcynbtatusHoro CoseTa npu PockomHaasope, kKaHanaat lopunandeckux
Hayk. Agpec: 101000, Poccuinnckaa ®egepauna, Mocksa, yn. MacHuukas, 20. E-mail: garantus@
rambler.ru

AHHOTaUMA

HacTosAwas ctatbA npeactaBnaeT cobor 0fHO U3 NePBbIX UCCNefoBaHWA B Poccum, NOCBALLEHHbIX aHa-
M3y BNVAHUA TEXHOMOrMA aHannsa «bonblumx AaHHbIX» (Big Data) Ha 3akoHOA4ATENLCTBO O NEPCOoHarb-
HbIX JaHHbIX, KOTOPOE BbICTYNaeT OAHUM U3 OCHOBHbIX rapaHTOB 3alMThl NpaBa rpaXkAaH Ha HenpuKoc-
HOBEHHOCTb 4aCTHOW XX13HW B LMpoBO cpeae. B ctaTtbe packpbiBaloTCA NOHATME «BoNbLMX AAHHBLIX»,
onvcbiBaeTCA reHe3nC aHHON TEXHOMOIUY 1 ee NPenMyLLEeCTBa, a Tak>Ke NPUBOAATCA NpPUMepbI peannsa-
LM AAaHHOWN TEXHOMOMMU B pasnnyHbIX cdepax aeATenibHocTh. OCHOBHOE BHUMaHUWE yaenaeTca aHanmay
COBMECTUMOCTH «BOomnbLUnX AaHHbIX» C pAAOM 6a30BbIX MOMOXEHW 3aKOHOAATENbCTBA O MEPCOHASIbHbIX
naHHbIX. o pesynbTatam aHanm3a genaeTcsA BbiBOA, YTO Takme NPUHUMMbI, Kak orpaHnyeHne obpaboT-
KW NepCoHasibHbIX AaHHbIX 3apaHee onpefesieHHbIMU LenAMU, orpaHnyeHna obbema cobrmpaembix 1 06-
pabaTbiBaeMbIX AaHHbIX MUHUMASIBHO HEOHXOAMMBIM 06BEMOM, OCyLEeCTBEHNE 06paboTKN AaHHbIX Ha
OCHOBE MHhOPMUPOBAHHOIO COrflacuA ABMNAKOTCA HECOBMECTUMbIMU C MPUPOLON TEXHOMOMMIA «BonbLumx
AaHHbIX>», KOTOpaA NIe>XXUT B OCHOBE TeX NpeumMyLlecTB, KOTOpble OHa HecCeT B cebe. TaK, npuHUMNbI orpa-
HUYeHNA 06paboTKU NepCoHanbHbIX AaHHbIX 3apaHee onpeaeneHHbIMU LeaMU 1 orpaHnyeHma obbema
obpabaTtbiBaeMbIX AaHHbIX MUHUMaNbHO HEOHXOAMMbIM OHBEMOM HECOBMECTUMbI C UAEEN MOBTOPHOIO
MCMNONb30BaHUA AaHHbIX, KOTOPOWN NpoHM3aHa unocoua «bonbwmnx gaHHbIX». VIHGOpMUMpoBaHHOE Co-
rnacue HeBO3MOXHO B YCIOBMAX, KOrAa HEBO3MOXHO yKasaHue Lienv 06paboTKu nepcoHarnbHbIX AaHHbIX,
a OHO HEBO3MOXHO KaK pa3s Mo NpuyunHe HenpeackasyemMocTu Takux Lenen B anoxy “bonblmx gaHHbIX”:
orpaHudeHne o6paboTKM NepcoHarnbHbIX AaHHbIX 3apaHee onpeaeneHHbIMU LenAMU O3Ha4YaeT NnLeHne
[aHHOW TEXHOMOrMN NPEerMyLLECTB, KOTOPble OHa cnocobHa npeaocTaBuTb. [py 3TOM peluenve npobne-
Mbl NOCpeACcTBOM nonynAapusauun obe3nuynBaHuna nepcoHasibHbIX OaHHbIX TakK>XXe He MOXXEeT onpaBaaTtb
BO3/1araeMblX Ha HEro HaaeXk no NpUYMHe CyLLeCTBOBAHMA LUIMPOKMX BO3MOXHOCTE No Aeobesnuunsa-
HWIO TaKUX JaHHbIX, NPeAoCTaBNAeMbIX AelleBbIMU BbIHUCUTENbHBIMU MOLLHOCTAMY 1 60MbLUMMU Maccu-
BaMu 06LLIEeOCTYMNHbIX AaHHbIX B CETU VIHTEpHeT.

KnrouyeBble cnosa

nepcoHanbHble AaHHble, Bonblwmne gaHHble, Big Data, o6esnuumsaHue, npoannuHr, MHhopmMaLnoHHbIe
6pokepbl.

* VccnenoBaHue ocyliecTBIeHO B paMKax IIporpaMmbl GyHIaMeHTalbHBIX Mccnenosanmit HIY BIID B
2015 rogy.
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JEL: K39.

1. BBepeHue

1.1. MpeanocbiNku noAsfeHUA «bonblUNX AaHHbIX»

CoBpeMeHHbIe MH(POPMAIMOHHbIE TEXHOJIOTMM B 3HAUUTENbHO CTeIleH!U Ipeobpasyin
Hallle IOHMMaHMe YaCTHOM XXUSHM U TMYHOTO IIPOCTPaHCTBA. Te Impoliecchl, KOTOpbIe paHee
IPOUCXONMIN B pealbHOM (pM3MdeckoM) Mupe, IepeTeK/I B OHIAIHOBYIO Cpefy: Mpuob-
peTeHIe TOBAapOB 1 YCIIYT, OOIIeHNe C APY3bAMU U 3HAKOMBIMY, B3aUMOJEICTBIE C paboToa-
TeNleM, TOCYAapCTBEHHBIMM opraHamu U T.71. Kak ciefcrsue, 06beMbl TMYHOI MHPOPMAIINI,
KOTOpbIE JINII0 PacKpbIBaeT O cebe M BBHIK/IAJbIBAET B CeTh VIHTEpHET U, COOTBETCTBEHHO,
00beMBI TMYHBIX JAHHBIX TPaKfIaH, IOABEPraeMbIX cOOPY M CHCTEMATU3AINU PA3TUIHBIMU
OpraHaMy U OpPTraHM3alMAMMY, BO3POCIU JO OecIpellefieHTHBIX pasMepoB. B 3HaumTenbHOI
CTEIEeHN TaKoe IOTI0XKEHIIe Belleli CTIOXMIOCh B CUTY OJHOBPEMEHHOTO JeJICTBM MHOXKECTBA
¢axTOpoB: 1) MIpOHUKHOBEHNA VIHTepHEeTa B IOBCETHEBHYIO JKU3Hb; 2) Pa3BUTHUA 3MEKTPOH-
HOJI KOMMepIVN; 3) HOSABIIEHNA Vi Pa3BUTHA TIOUCKOBBIX CEPBICOB, MMEIOIIVIX B CBOEI OCHOBE
PeKIaMHYI0 6J3HeC-MOJieNb, TIPEMIOaTraollyl0 cO6Op OrPOMHBIX MacCUBOB MH(POPMAIIN O
HOBE/IeHNY UHAVBUJIOB B ceTy VIHTepHeT; 4) IOABIEHNA COLMANbHbIX CeTell, KOTOpble arpe-
TUPYIOT JaHHBIE HE TOIBKO 00 MHAVBUIAX, HO ¥ O OTHOIIEHVAX MEXy HUMM; 5) TIOBCEMeCT-
HOTO PacIpOCTpaHeHUsA CMapT(HOHOB I IJIAHIIETOB, TO3BOIAIOMINX OBITh IIOCTOSHHO OHJIANH,
OTC/IeXMBATb MapUIPYT IepeBIDKEHN CBOMX ITOIb30BaTeNIel, a TAKXKe 0OMEHNBATbCA MIHO-
BEHHBIMU coobimeHnamu. Kak crencTsue, KiodeBble IIPOIeCCH )KU3HEeATETbHOCTY YelloBe-
Ka ItepeTek/n B VIHTepHeT U mo6oe fieiicTBYe MHAUBYAA OCTABIIAET 1M POBOIL CIef, 4TO B CO-
BOKYITHOCTH IIOBJIEKJIO TTOsIB/IEHNE OTPOMHBIX PadMepoB MaccyBa IU¢poBoil MHGOPMAINIL.

Craructuka o6beMa JaHHBIX, CO3[JaBaeMbIX Ha NPOTSHKEHNNU MOCTETHUX JIeT, ITopaXkaeT
BooOpakeHue. B 2013 1. xonmyecTBO XpaHsLlelicsa B Mupe nHGopManuy coctaBuno 1,2 3et-
tabaiita (oxomo 1,2 MyH. metabaiTt wiu 1,2 TpimH. rurabaiT), U3 KOTOPBIX Ha HeluppPOBYIO
nHdopMaro npuxopuTcs Meree 2%’ . ITo mporrosam kommaunu IDC, ciennamisupyromeri-
Cs Ha aHAMTHKE B chepe MHPOPMAIOHHBIX TEXHOJIOIMI, 06Ijee KOMN4ecTBO NH(OpMaIn
OymeT yABaMBaThCS KaXKable 2 Tofa 1 cocTaBuT K 2020 I. mopsanxa 40 serrabait’. [Tpu sTom
607bIIast YacTb JaHHBIX, KOTOpas OymeT mpousBefieHa B epuop ¢ 2012 mo 2020 rozsl, 6yzer
CTeHepMpPOBaHa He JIIOIbMU, a Pa3IMYHOIO Pofia YyCTPONCTBAMM B XOJi€ MX B3aMMOJIEJICTBISA
IPYT C APYrOM M CeTAMM JAHHBIX (HaIpyuMep, CEHCOpaMM, CMapT(OHAMMU, YCTPOICTBaMU
pagmodacroTHol uaeHTuuKkanyu (RFID), cyTHMKOBBIMM CHCTeMaMM HaBUTAIIMU TUIA
[TIOHACC wmnu GPSu t.51.)°. B3anmopeiicTBue pasmyMyHOro pofa YCTPOICTB MEXAY co60ii
HOCPENICTBOM CeTH VIHTepHeT, pefIoaraoliee UxX HUPPOBYI0 UeHTUHUKAINIO, TPUBA3aH-

! Maiiep-Illen6epeep B., Kyxvep K. Bonbine ganHble. PeBomiowits, KOTopas U3MEHUT TO, KaK MbI KIBEM,
pabotaem u Mpicmm. M. 2014. C. 17.

? Gantz ]. and Reinsel D. The Digital Universe in 2020: Big Data, Bigger Digital Shadows, and Biggest
Growth in the Far East. December 2012. URL: http://www.emc.com/collateral/analyst-reports/idc-the-digital-
universe-in-2020.pdf (zara focryma: 15.09.2014)

* White T. Hadoop: The Definitive Guide. O’Reilly Media, Inc. 3" ed., 2012. P. 2.
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HYI0 K 6a3aM JAaHHBIX, IKUT B OCHOBe KoHIenuy «V/IHTepHeTa Bemteit» (Internet of Things)*,
KOTOPBIII pacCMaTpMBaeTCsA B KadeCTBe C/ICAYIOLIEro dTara SBOMIOLNY pasBUTHA ceTu VIH-
TEepHeT, Ijje MAIIVHbI OYAYT ABATHCA He TOJIBKO IIPOM3BOAUTENIAMY MHPOpMALN, HO U ee
HOTPeOUTENAMIL

OpHako coBpeMeHHOe MH(OPMALMOHHOEe OOIIeCTBO XapaKTepyu3yeTcsA He TONIbKO CTpe-
MUTE/IbHBIM POCTOM 00beMOB MHpOpMaIVy, UMPKyIupykoomell B HeM. IToMumo atoro cy-
IIeCTBYeT YCTOYMBAs TeHAEHLUA K BO3PaCcTaHNIO POy MHGOPMALUY B PAa3IMYHbIX cepax
HeATeNIbHOCTY, HauMHaA OT IPeIIPMHIMATEIbCKOI Y 3aKaH4MBasl OT/Ie/IbHBIMY cpepaMu To-
CyHapCTBeHHOro yrpasyenus. VHdopmarus Bce 60blie IpruobpeTaeT CTaTyc HOBOTrO (ak-
TOpa IIPOM3BOACTBA, KOTOPBII HEPEAKO U He 6e3 OCHOBAHMII HA3bIBAIOT «HOBOI HEPTHIO» .
B gactHOCTH, O6/magaHe OOMBIINMI MacCUBaMM MHGOPMALUY B COBOKYIIHOCTI C HEO6XO-
AVMMBIMJ MHCTPYMEHTaMU JyIA ee cbopa 1 06pabOTKM IO3BOJIAET CO3/jaBaTh TOBAPBI I YCIIy-
T C BBICOKOII O7IelT OOABIEHHOI CTOMMOCTH, a TAKXKe IMIPUHUMATD 9 (HeKTUBHbIE YIIPaB-
JeHdYecKue pemreHus’. ViccmemoBaHusd, IpoBefieHHble MaccadyceTCKMM TeXHOIOIMYeCKUM
yHuBepcureroM (MIT) nokasanu, 4To opraHu3anyin, UCIOIb3YIOLUE B CBOCH eATeTbHOCTI
aBTOMATM3MPOBaHHbIC MEXaHU3MbI IPUHATIA PeIleHNU)I, OCHOBAaHHbIe Ha aHa/IV3e JaHHDIX,
YBeINYMBAIN CBOK IPOM3BOAUTEIBHOCTD B CpefHeM Ha 5-6%’. DKCIepThl OTMEYaloT, YTO
«cOOp, MHTErPALVISI 1 AHA/IN3 JAHHBIX OOJIbIIIE He CINTAIOTCS PACXOaMIL Ha BefleH1e O13HeCa;
[aHHBIE — 9TO K/II0Y K JOCTIDKEHMIO 3¢ (G eKTHBHOCTI U IpUObIIbHOCTY 613Heca. B pesynbra-
Te OBICTPO pasBUBAeTCA MHAYCTPUA, HOAep>KUBAIOIas aHA/INM3 JaHHDBIX»®.

O6o03HaveHHBIe TEHAEHIMN — CTPEMUTEIbHBI POCT MH(POPMALNUN, LUPKYIUPYIOLIE
II0 BCeMY MUY M ee OYeBMIHAsA KOMMepYecKas IIeHHOCTb — IIPebABJIAIOT HOBbIe Tpebo-
BaHMs K TEXHOJIOIMAM 00pabOTKM JAHHBIX 1 U3B/ICUEHNS U3 HUX HOOABIEHHON CTOMMOCTIL.
OTBeTOM Ha 3TOT BBI3OB CTa/IM T€XHOJIOTWM, ITOJyYVBIINE B TeXHUYECKOI U OM3HeC-cpelie
0600611eHHOe HasBaHMe «Bosbiune gaHHble» (Big Data). BocTpe60BaHHOCTD JAHHON TEXHO-
JIOTVM VJUTIOCTPUPYETCSA CTPEMUTEIBHBIM POCTOM COOTBETCTBYIOIIETO PhIHKA. Tak, coracHO
nporuosy IDC, BeimregureMy B Mapte 2012 roja, pbIHOK TEXHOJIOTIL M CEPBUCOB /L 06pa-
6otku «Bonpiux gaHHBIX» BBIpAacTeT ¢ $3,2 Myipa. B 2010 rogy mo $16,9 mipa. B 2015 roxy.
910 cooTBeTCTBYET CpenHerogoBoMy Temuy pocra (CAGR) Ha yposHe 40%, 4TO IpUMepHO
B 7 pa3 60sIbllle, YeM CPeHErof0BOIl TEMII POCTA BCETO PHIHKA MH(OPMAIVOHHBIX TEXHOIO-

* Canraercs, 4To TepMuH «VIHTepHeT Beljeii» ObIT ITepBOHAYATBHO MCIIOIb30BaH elile B 1999 r. KeBunom
Amronom (Kevin Ashton), yueHbiM MIT, xortopelit crosan y ucrokos rexHonoruu RFID. On ormeuarn, 4ro Ha
[epBBIX IIOpax pasBuTys ceTn VIHTepHeT, cocTaBsiomast ero nH$opManns 6su1a cosfana mogbmi. Ha creny-
IOIINX 9TAIaX PA3BUTHUA CeTU OOMbIIas YacTb MHPOPMALNY, HAIIOJHAIOLIE! ee, OyZieT co3[aHa yCTPOIICTBAMIA,
9TO IO3BOJIMT OIEPATHBHO pellaTh BOIPOCHI, CBSI3aHHbIE C MX OOCTy)XMBaHMeM, 00mafas nHdpopmanyeir o
TOM, KOTZIa BBILIIO 13 CTPOs, TPeOyeT 3aMeHbl MIU YCOBEPLICHCTBOBAHNUA. B KOHEYHOM UTOTe OH MPUXOANUT
K BBIBOJTY, 4TO VIHTepHeT Beliell MOXXeT M3MEHNUTDh MUP B TOM JKe CTEMeHM, KaK 9TO CJlellal B CBOe BpeMs caM
Vntepner. Ashton K. That ‘Internet of Things’ Thing // RFID Journal. July 22, 2009.

> Kak ormeuaercs, «Jl[aHHbIE — 3TO HOBaA «Heq)Tb»: OHM IIPEJCTAB/AIT €000 IIEHHOCTD, OTHAKO B HEOO-
PabOTaHHOM COCTOSITHMY OHM He MOTyT ObITh ncronb3oBael». Arthur C. Tech giants may be huge, but noth-
ing matches big data // The Guardian, August 23, 2013. URL: http://www.theguardian.com/technology/2013/
aug/23/tech-giants-data(gara o6pamennst: 15.09.2014)

¢ Uden L., Aho A.-M. Knowledge Management in Organizations. 9" International Conference, KMO 2014.
Springer International. P. 99.

7 Brynjolfsson E. et al. Strength in Numbers: How Does Data-Driven Decision -Making Affect Firm Perfor-
mance? (April 22, 2011). Available at SSRN: http://ssrn.com/abstract=1819486(nara obpamenns: 15.09.2014).

§ Rakesh A. et al. The Claremont Report on Database Research. 2008. URL: http://db.cs.berkeley.edu/
claremont/claremontreport08.pdf (ata o6pauienns: 15.09.2014)
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ruit B nenoM’. B Crparernn passutysa orpaciy MHGOPMAIVOHHBIX TeXHONIOrUI B Poccmit-
cxoit Pepepanyum Ha 2014-2020 roppl 1 Ha nepcneKTUBY 1o 2025 rofja TEXHOMOTUMI o6pa60T1<M
«BoMBIINX JaHHBIX» 0003HAYEHBI B YIC/IE «IIPOPBIBHBIX /IS MIPOBOI MHAYCTPUY, B KOTOPBIX
B mepcrekTyBe 10-15 jIeT ¢ BBICOKOI BEPOATHOCTBIO MOXKET OBITh ofecIiedeHa IMI0OaIbHASA
TEXHO/IOTMYeckasd KOHKYPEeHTOCIIoco6HOCTh Poccum» ™.

1.2. lMoHATUe TexHonorum «bonblwux AaHHbIX»

Tepmun «bonblune ganubie» (Big Data) He 1MeeT OOIEIPUHATOrO OLPE/eNeHIIs JaXKe B MH-
mycTpuy nHGOPMALMOHHBIX TexHoIoruil. Hanbonee paciipocTpaHeHHbIM AB/IETCA PACKPbITIE
(benomena «BoMbIINX JAHHBIX» Yepes yKasaHie Mpo6ieM, ¢ KOTOPBIMIU IPUXONUTCS CTajKN-
BaTbCs Ha COBPEMEHHOM 3Talle PasBUTH TEXHOIOTUIT Ipu obpabotke nHdpopmarmu. Vicxons
u3 91oro «bosblire JaHHbIe» OLPENe/IOTCA MOCPENCTBOM YKa3aHNUs CIEHYIOLNX OCHOBHBIX
xapakTepuctuk: 1) 6onpuioro oovema (Volume), 2) pasnoobpasus gannsix (Variety) u 3) Bbl-
coKoit ckopocTy ux usMmeHenns (Velocity). [laHHBII TOFXOf, IIONYYM/I HazBaHue «Tpex «Vr!l,

CorlacHO yKa3saHHOMY IIOAXOfY, IIOMUMO COOCTBEHHO O0OpabOTKM OONIbIINX 00BEMOB
pauHbIx (Volume) mpo6iema, peiraemas mocpenctsoM Big Data, cOCTONT TakKe M B TOM, YTO
6071bIIIas 9acTh MOTEHIMAIBHO 1IeHHOI MHGOPMALMN IPEfCTaBlIeHa B HeCTPYKTYPUPOBaH-
HOM BHJie, TO €CTb He YIIOPAHZOYeHa ¥ COEPXKUTCS B Pa3IudHbIX HOpMATax, B OTIUYME OT
[AHHBIX, KOTOPbIe HAIIO/MHAIOT TPaAULMOHHbIe 6a3bl fanubIX (Variety). OrpoMHbIe MacCUBBI
pasHooOpasHoit nudopmaryy, Hanpumep, nHdGopMalyst ¢ GOpyMOB U COLMATBHBIX CeTeil,
BU[I€03aIINCH, TEKCTOBbIE [JOKYMEHTBI, 10T-(haii/ibl MIN, HAIIpUMep, HaHHbIe O TpaduKe U CO-
e[IMHEeHNX a0OHEHTOB, COIEPXKATCs B Pas/MYHBIX MICTOYHMKAX, HEPEHKO 3a IIpefe/iaMit Op-
raHusalyi. B pesyibraTe KOMIIAHMM MOTYT MIMETDb JOCTYII K OTPOMHOMY 00'beMy aHHbIX 113
BHYTPEHHVX /1 BHEIIHUX VICTOYHMKOB U He NMeTh HEOOXOVMBIX MHCTPYMEHTOB, YTOOBI OCY-
I[ECTBUTH VX COBMECTHYIO 00pabOTKY, BBIABUB OIpee/IeHHbIe B3aVMOCBSI3I 1 CHeIaTh Ha X
OCHOBe 3Ha4MMble BhIBOAbL TexHomoruy «Bo/bIInX faHHBIX» IO3BOIAIT PEIINTh ITY IIPO-
671eMy, CBsA3aB BOEAMHO PasHOPOJHBIE JaHHBIe. EC/u e faHHbIe JOCTATOYHO €YHOOOPa3HbI
U CTPYKTYPVPOBAHBI, TO €CTh MX MOXKHO JIETKO pasOMUTbh [0 CTPOKAM I CTONIOLAM TPaNIIOH-
HOJT 6a3bl JAHHBIX, TO HECMOTPS Ha 60/IbIION 00beM, I/ MX aHa/lIu3a BIIOTHE IOAXONAT yoKe
MMEIOLIYIeCs] METOJbL: IIPVMHIIUIINATbHO HOBBIX TEXHOJIOIMII 06paboTKM JaHHBIX He TpebyeTcs,
[IOCTATOYHO YBE/IMYEHVIsI IIPOVU3BOLUTENBHOCTH YKe MMEIOLIMXCS.

Tperuit npusHak «bonmpimyx faHHBIX» (velocity) cOCTOUT B TOM, 4TO oOpabarbiBaeMast C
UCIIONb30BAHMEM YKa3aHHOI TexHomormy MHpopMarysa 0OHOB/seTCs ObICTPO (HAIpKMeED,
«IIOTOKOBBIE JaHHBIe» — streaming data), IIpu 3TOM HEOOXOAMMO IIPUHMMATD pelIeHns Ha
OCHOBAHMM MX ONEPATMBHOTO aHanu3a. TpaguumoHHbIe MOAXORDI K aHA/MM3y MH(pOpManum
He MOTYT YIHATbCsA 32 OTPOMHBIMM OObeMaMy IOCTOSIHHO OOHOB/IIEMBIX HaHHBIX'Z. MeTo-

* IDC. Worldwide Big Data Technology and Services 2012-2015 Forecast. March 2012. URL: http://www.
idc.com/research/viewtoc.jsp?containerld=233485 (mara o6pamenust: 15.09.2014).

19 Pacniopsixenne IIpaButenscrsa PO ot 01.11.2013 N 2036-p «O6 yrBepxaernn CrpaTernu pasBUTHSL
orpacim nHGOPMALMOHHBIX TexHOmornit B Poccuiickoit Oepepanni Ha 2014 — 2020 TOABI 1 Ha MEPCIIEKTUBY
1o 2025 roma»

' Laney D. 3-D Data Management: Controlling Data Volume, Velocity and Variety // Application Deliv-
ery Strategies. META Group. February 6, 2001. URL: http://blogs.gartner.com/doug-laney/deja-vvvue-others-
claiming-gartners-volume-velocity-variety-construct-for-big-data/ (gara ob6pamenns: 15.09.2014).

! B kayecTBe W/UTIOCTPAIIMY PO ONEPATUBHOCTI B IIPOVM3BOJCTBE aHA/IN3a COOTBETCTBYIOMNX JaHHBIX
MOYKHO IIPUBECTH CIEIYIOI[YI0 aHA/IOTHIO: He/b3sl 6e30I1acCHO TIeperiTy IOpOry, eC/i B pyke y nemurexoza ¢oro-
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moynorys «bonbINX JaHHBIX» IPeAIIoaraeT BO3SMOXXHOCTD BBICOKOIIPOU3BOAUTEIBHOTO aHa-
NM3a JaHHBIX, obecrednBanoero 06paboTky nHGOPMALNI B peXXMe PeasbHOTO BPeMeHN
(HaHpI/IMep, 3a CYeT BBINOJIHEHUS BBIYUCIEHUN HETIOCPENCTBEHHO B OHepaTI/IBHOI/UI IIaMATN
KoMmIbloTepa). Kak oTMevaeTcs, eciu IIpy TPaUIMOHHOM TIO/IXOfie K aHa/IU3y JaHHbIX (op-
TOTOBKAa OTYETOB Ha OCHOBE€ HAKOIIJICHHBIX HaHHbIX), IIpefIIpMHYIMAJIACD IIOIIbITKA IIPOAaHA/IN -
3MpOBATh IPOIIIOE, YTOObI COBEPUINTD JIEICTBUE B 6y11ymeM, ¢dbeHoMeH «BOMBIINX TaHHBIX»
[IPeAIIOaraeT aHajIM3 HACTOSILET0, YTOOBI TOB/IVSATD HA TEKYITYIO0 CUTYaL{uio",

Takum obpasom, «bonpline JaHHBIE» MOXXHO OIpPENETUTh KaK COBOKYIMHOCTh MHCTPY-
MEHTOB U METOOB 00pabOTKI CTPYKTYPUPOBAHHBIX U HECTPYKTYPUPOBAHHBIX JAHHBIX
OTPOMHBIX 00bEMOB U3 Pa3INYHBIX UICTOYHVKOB, INOJABEPKEHHbIX NMOCTOAHHBIM 00OHOB-
JIEHNAM, B IE€IAX IMOBBIIIEHNA KAaYe€CTBAa NPUHATNA YHPABICHYECKUX pemenm‘/'[, CO3-
JBAHMA HOBBIX IPOAYKTOB M HOBBIIEHNMA KOHKypeHTOocnocoOHocty. KoHcanTuHrosas
xommanuA «Doppecrep» maeT KpaTkyo GopMymnpoBky: «bonbinue faHHbIE» OOBEIUHAIOT
TEXHUKU VM TeXHOJIOTUY, KOTOPbIE M3B/IEKAIOT CMBIC/I U3 JAHHBIX Ha 9KCTPeMaIbHOM IIpefierie
IIPaKTUYHOCTI» ',

2. Mpumepbl BO3MOXKHbIX HanpaBfieHUM NPUMEHEHUA
TeXHONorum «bonblnxX AaHHbIX» B Ppa3fNMyHbIX
cpepax AeATENIbHOCTU

Texnomoruu Big Data HOCAT yHUBEpCaIbHBIII XapaKTep M MOTYT OBITb JMCIIOJIb30BAaHBI B
CaMBIX pas3nM4YHbIX cdepax [esiTeNnbHOCTU. [IpMeHNTETbHO K KOMMEPYECKMM UX BUIAaM OC-
HOBHOJI MHTepeC TeXHOMornu “BonbinX JaHHBIX OYAYT IPEeACTaBIATb JUIA OpraHM3aIuil,
IJie y>Ke HaKOIIEHBI 0OJIbIIVe MacCHBBI JAHHBIX 110 KJIVIEHTaM J OIlepallYIOHHON JeATeTbHO-
ctr. Oco6eHHO MHTEPEeCHBI /ISl WUTIOCTPAIV BO3MOYKHBIX HAIIPaB/IeHNIT IPUMEHEHMsSI pac-
CMaTpUBaeMOIi TEXHOJIOTMI B KOHTEKCTE 9BOJIIOL[MY OTHOIIEHNIT C KIMEHTaMy OPraHn3alnn
¢uHaHCOBOrO cexTOopa (GaHKM 1 CTPAXOBBle OPraHM3AINN), OPraHN3aY, QYHKIMOHNPYIO-
mye B cepe 9IeKTPOHHON KOMMEPIVMI ¥ PO3HUYHON Npofaxku («purein»). Hemanyio ponn
TEXHOIOIMY «BOJIbIINX JaHHBIX» MOTYT CBI'PAaTh ¥ B MEAMI[MHE, a TAKXKE PA3/IMYHbIX aCIIeKTax
IIPaBOOXPAHNUTE/IbHOI JeATeTbHOCTI TOCYapCTBa.

2.1. BaHKOBCKUI CEKTOp

B cdepe 6aHKOBCKOII leATeNbHOCTH IIOCPECTBOM TexHonoruit Big Data MoxkeT ocymect-
BIIATBCA aHANM3 IUIATEXKECIIOCOOHOCTY MOTEHIMANbHOTO 3aeMINUKa VIV JIUIIA, IPefoCTaB-
namomero obecredenne 1o 3aiMy. B CIIIA akTuBHO pasBuBaeTCsA MHAYCTPY, MOMYYUBIIASA
HasBaHMe MHGPOPMalMOHHBIX O6pokepos (Data Brokers), KoTopble arperupyior cBeileHUs o
mumoHax rpaxaal CIIA u psjja fpyrux cTpaH U3 caMbIX pa3HOOOPa3HbBIX UCTOYHNUKOB (06-
MeJOCTYIHAsA MHPOPMALUA B COLMANbHBIX CeTAX; JAHHBIE O TPAaH3AKIUAX M 3aliMaXx, IOMy-

rpa(l)]/m TOTO, KaK BBIITIALENIO JOPOKHOE NBIVDKEHNIE HA Hel 5 MMHYT Hasaj. )II'IH TIPUHATHUA pEIIeHNA B JAHHOM
cny4dae HeO6XOﬂI/IMa Haubonee aKTyaJabHas ]/IH(l)OpMa]_U/IH.

13 Ramanathan S. Data to Big Data — A Paradigm Shift and a Professional Challenge // CSI Communica-
tions. July 2014. P. 36; Davenport T., Barth P., Bean R. How ‘Big Data’ Is Different // MIT Sloan Management
Review 54, no. 1 (Fall 2012). URL:http://sloanreview.mit.edu/article/how-big-data-is-different/(zara o6paire-
Hus: 15.09.2014).

' Uden L., Aho A.-M. Op. cit. P. 100.
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JeHHBIE OT TAPTHEPOB, O IIPABOHAPYIIEHMAX, HAJIOTOBBIX BHIIIIATAX I T.1I.), CUCTEMATU3UPYIOT
VX 10 KaTeTOPVAM I'PaX[aH, HallpMMep: «HaXO[AIIMecs Ha TPaHM BbDKIMBAHNUA», «Ha IEHCUU
6e3 HaKOIUICHUIT», «POJIUTENN-OAMHOYKI», «HEIIIATe)KECIIOCOOHbIE CeMbH, TPOXKMBAOIINE B
ropofie» u Jip. JIoCTyIl K TaKMM JaHHBIM TIPEJOCTAB/IACTCSA Ha YCIOBUAX MOANUCKM 3aMHTe-
PecoBaHHBIM NIMIJAM, B TOM YNC/Ie KPeIUTHBIM yupexpeHuam'’. OueBuaHo, obmamanme 1mo-
IOOGHOTO pofia CBEIEHUAMM HEPEKO IO3BOJIAET AelaTh O0jIee TOUHbIE BBIBOJBI OTHOCUTEIBHO
IIATEXKECIIOCOOHOCT TOTEHIIMAIBHOTO 3aeMIINKA, IO CPABHEHNIO C JaHHBIMY, KOTOPBIE MO-
TYT XpaHUTBCA B OI0PO KPEIUTHBIX UCTOPUIT'® 1 [laXke JTemaTh IIPOTHO3BI O TOM, KaK ITaTexxe-
CIIOCOOHOCTD OyIeT MeHATbCA B OyayiieM. B cBolo odepenb 9TO IIOMOraeT He TONBKO Horee
3P PEeKTUBHO YIPAB/ATh KPEAUTHBIM MOPTQeneM, HO U 3HAUYUTEIbHO YIPOIATh IIPOLERYPY
BBIZIaYM KPEJITa 33 CUET COKPAIEHNUs KOMMYeCTBA HeOOXOAMMBIX JJIS MPebABICHNA TOKY-
MEHTOB (HaIpMMep, CIIPaBOK O JOXOMaX, CBEJIEHNIT O COCTaBe CEMbU U IDKAMBEHIIAX U T.JI.).

MudopManmsa o KIMeHTax U UX AEHCTBUAX, COBEPUICHHBIX 3a OIpe/ielleHHbIN TPOMeXY-
TOK BpPeMeHI, I03BOJIsIeT BEIPAOOTaTh MHAVBIUYaIM3UPOBAHHBII TOFXOJ, K K/IMEHTY, B 4acT-
HOCTH, BBIfIBUTasA 60Jiee afipecHble U HAIpaBIeHHBIE MPEIOKEHNS JOIONMHUTENbHBIX YCITYT.
Tak, 3HaHMe MCTOPUY TPAT K/IMEHTOB II03BOJIAET IPECKa3bIBaTh, Ha YTO OHY IIOTPATAT JleHb-
ru B 6ynymem. Ob/azias TaKMM IIPOTHO30M, MOXHO IIpeJjIaraTb KoMy KIMEHTy HY KHBII
VIMEHHO eMy IPOAYKT B HY)KHBIII MOMEHT — KaK CBOJl GAaHKOBCKMII (Hampumep, BBITOFHBII
KPeUT Ha IUIAHUPYEeMYIO MOKYIKY), TaK ¥ HpelIoXKeHNe MapTHEPOB. ITO OUeBUIHBIM 00-
PasoM yBeMMUMBaeT KPOCC-TIPOAAXKI I HeKOMUCCOHHBIE JOXO/bI 6aHKa, a TAaK)Ke MOBbIIIAeT
TIOATBHOCTD KIMeHTa: 6aHK 13 00e3/MMIeHHOT0 MHCTPYMEHTA IIpeBpaIiaeTcs B IepCOHaTbHO-
ro puHaHCOBOrO moMomHNKa'. B KadecTBe MIMIOCTPALNU MOXKHO IIPUBECTH OIBIT CUHTAIY -
ckoro noppaspaenenus City Bank, koTopoe 1o faHHBIM 0 TpaH3aKIMAX KIUEHTOB, UX TOKALN
U BpeMEHM CYTOK, B KOTOpOe OHV OBbIIM IPOBEieHBI, [iela/io BEIBOABI O BKycaX K/IMEHTa 1
HAIPAB/IANO €My MHIMBUYalbHOE NpefioKenue. Hanpumep, ecnm M3BeCTHO, YTO KIMEHT
JOOUT UTABAHCKYIO KYXHIO U B 00€fleHHOe BpeMsl PacIUIaTIIICS B TaKCU OAHKOBCKOI Kap-
toukolt City Bank psjgom ¢ ynmieit, re eCcTb UTaNbAHCKUII PeCTOpaH, C KOTOPBIM Y OaHKa
3aK/TI0YEHO TTapTHEPCKOE COITIAIEeHE, KIVMEeHT TTOTydYaeT CMC-YBeJoM/IeH)e OT MOOVILHOTO
K/IMeHTa GaHKa CO CIEIaTbHBIM MPEIIOKEHIEM B 9TOM 3aBeieHnn's.

C mpyroit CTOpOHBI, TOZOOHOTO pofja MHANBIUAYAMN3ALNsI MOXKET IPUHUMATD BeCbMa He-
oX1piaHHble GOPMBI. B gacTHOCTH, OBIIM CITy4an, Korfja KoMmmaHus American Express mcrorn-
30BajIa JaHHbIE K/IMEHTA O COBEPIIEHHBIX MM IIOKYIKaX /I M3MeHeHMs pa3Mepa KPeJuTHO-
TO JIMUTA TI0 €TO KPEJUTHON KapTe. B kadecTBe 060CHOBAaHWA IPY 3TOM WCIIONTb30BATNCDH
CBEJIEHNUs, UTO «APYTUe KIUEHTbI, KOTOPbI€ UCIO/NIb30BA/IM KAPThI I/l PACYETOB B YKa3aHHBIX
MeCTax, IPOIeMOHCTPUPOBA/IN HU3KIIT YPOBEHDb IUIATEKHOI AUCHMIINHDI» Y. Takum obpa-

1> A Review of the Data Broker Industry: Collection, Use, and Sale of Consumer Data for Marketing Purpos-
es. Committee on Commerce, Science and Transportation. Staff Report for Chairman Rockefeller. US Senate.
December 18, 2013. P. ii. URL: http://www.commerce.senate.gov/public/?a=Files.Serve&File_id=0d2b3642-
6221-4888-a631-08f2f255b577 (nara obpamenus: 15.09.2014)

!¢ B Poccun Takye JaHHBIE, KaK IPAaBIUIO, OTPAHIYEHDI TUIIb CBEIEHNAMIL O BBIJAHHDIX 3aiiMax (Kpenu-
Tax) ¥ XOfe UX IIOralleHys, mbo oTKasax B Bbimade 3ariMa (kpegura). Cm.: cT. 4 DefrepanpHOro 3aKoHa OT
30.12.2004 N 218-D3 «O KpefUTHBIX UCTOPHAX» (B pefi. oT 28.06.2014), KOTOpas COEPKUT MepedeHb MHPOP-
MaL, BKIIIOYAIOLIENCs B KPEAUTHYIO HCTOPUIO.

7 Bnunos H. banku u 6obline JaHHble — 3HATh O KAMeHTe 6oJIblle, yeM OH 3HaeT o cebe cam // Future
Banking. 21.05.2014. URL: http://futurebanking.ru/post/2511 (gara o6pamenns: 15.09.2014).

18 Tam xe.

¥ Cuomo C. et al. ‘GMA' Gets Answers: Some Credit Card Companies Financially Profiling Customers //
ABC News. 28.01.2009. URL: http://goo.gl/YPjtTR ([laraobpamjerns: 14.02.2015).
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30M, COBepIIIeHNe TTOKYIIOK B Mara3imHax JUCKOHTOB, HEOXKUJAHHOE IIPeKpalljeHIe TIOKYIIOK
TOBApOB, KOTOPbIE IPUOOPETAIICH PaHee Ha PETY/ISIPHOI OCHOBE — BCE 9TO MOXKET CIIY>KUTh
apryMeHTOM B HOIIb3y BbBIBOJJA 06 yXyHIHeHI/II/I q)MHaHCOBOI‘O ITIOJIOKECHN A COOTBeTCTByIOHIeFO
K/IVIEHTA 1 TIOB/IeYb OIIPEIe/IEHHYIO PEAKIINIO CO CTOPOHBI GaHKa.

2.2. CtpaxoBan AeATesIbHOCTb

CrpaxoBas JieATeIbHOCTD, 110 3asB/IeHNUIO T7IaBbl KoMmaunu Google Opuxka llImupra, gB-
nAeTcss Hamboree OYEeBUIHOI OOMACTBIO MIPUMEHEHMA TeXHONMOruil bonbmux faHHbIX”. 9T0
ClIeyeT U3 CaMO¥l CYTM OCYILIECTBIAEMON MMM HeATeTbHOCTU: HeOOXOAMMOCTHU aHamu3a
BEPOATHOCTY HACTYIUICHUS CTPAXOBOTO CITydas IJIs OLEHKU IPUHMMAaeMBbIX Ha cebs cTpa-
XOBBIX PMCKOB U OIIpefle/IeHNs aJileKBaTHOTO pasMepa CTPAaxXoBbIX B3HOCOB. Kak oTmedyarn
M.J. BparuHckuii, «K/1o4eBoe 3HaYeHe IIpY MOoficueTe pasMepa CTPaxoBOI IPeMUM UMEIOT
TaK HasplBaeMble aKTyapHble pacueThl. Ilof HUMM HOfIpasyMeBaeTCs COBOKYIHOCTb 9KOHO-
MMKO-MaTeMaTU4eCKIX METOJ0B PacyeTOB HEOOXOAVMOrO ¥ IOCTaTOYHOro 06beMa pecyp-
COB CTPaxoBoro (oHfIa CTPaXOBIIMKa. B 0CHOBe aKTyapHBIX pacueTOB JI&KUT UCIOIb30BaHNUE
IeVICTBUA 3aKOHA GOJIBIINX YMCeN»?!.

Tak, HarrpuMep, KpyIHas 6pUTaHCKasA CTpaxoBas KOMIIAHUA Aviva BMECTO IIPOXOXK/EHIIA
IIOTEHIIMA/IbHBIMY CTPAXOBUIMKAMI SKM3HY U 3[JOPOBbs IPOLEAyp C/lauM aHAIN30B CTasIa MC-
I0/Ib30BaTh KPeAUTHBIE OTYETHI ¥ JaHHBIE OTPEOUTENBCKOTO MAapKeTIHIa, TO3BOIUBIINE eif
BBIABUTD JINII, Harbo/Iee MOBEP>KEHHBIX PYICKY Pa3sBUTHUSA BHICOKOTO apTePUaTbHOTO TaBICHN,
muabeTa WM Aerpeccuy. ITOT METOJ, OCHOBBIBAJICA Ha TAaHHBIX 00 06pase KM3HY CTPaXOBIIVI-
Ka, BKJIIOYAIOIIVX COTHY ITepeMeHHbIX (X000, TocelaemMble Be6-caliThl M BpeMs, 3aTpadynBa-
eMoe Ha IIPOCMOTp TeneBU30pa u T.11.). Vimm gpyroit npumep. brarogaps pacmpocTpaHeHNo B
Benmukobpuranym 6ecIipoBOHBIX MOAY/IE, TIOMEICHHBIX B TPAHCIIOPTHBIE CPEICTBA, BOJIUTE-
JI MOTYT IIPMO6PECTH aBTOCTPAXOBKY, CTOMMOCTDb KOTOPOJT OIPEieNAeTCs He TObKO MCXOM U3
CTaHJAPTHBIX IIAPAaMeTPOB BPOJie BO3PACTa, M0JIa V/IM JIAThI IIOCTIeHel aBapuy, HO ¥ BpeMeH!
U MapuIpyTa GpaKTU4eCKIX IT0e3[0K cTpaxoarena™. B Poccuy mopo6Hblit Togxop 65T HelaBHO
BHEJIpeH CTpaxoBoil kommanuelt Intouch, kotopas npemioxmna cBouM KayeHTaM 6ecIUIaTHO
yCTaHaB/IUBATDh B aBTOMAIIVHBI CIIEIIMA/TbHbI MOTY/Ib OT KoMmauuu MTC?.

2.3. OnekKTpoHHaA KOMMepUuA

I[Tpomaskyt KpYITHBIX TOPTOBBIX KOMITaHMIT Bpofie Amazon.com, Inc. (KpyTHeriiero B Mupe MH-
TepHeT-MarasuHa) n Wal-Mart Stores, Inc. (kpymHeriieii B Mupe pO3HIYHOJ CETV) TOCTPOEHBI Ha
pabote ¢ «bompmMy faHHBIMIY». HekoTopble KOMITAHUY CO3JAI0T COOCTBEHHBIE MHCTPYMEHTBI
WM JiKe TabopaTopun, KOTOpble GOKYCUPYIOTCA Ha M3y4eHNN TOBEEHN T0/Ib30BaTeIelt.

% Womack B., Trish R. Google’s Schmidt: Insurance About to ‘Explode’ With Uses for Big Data // Insur-
ance Journal. November 25,2013. URL:http://www.insurancejournal.com/news/national/2013/11/25/312031.
htm(Jara o6pamenns: 14.02.2015).

! Bpaeurckuti M.J1., Bumpanckuii B.B. [loroBopHoe 1paBo. T. 3: [JoroBOpbI 0 BBIIOIHEHNH PaboOT 11 OKa-
sanuy ycyr. M.: Craryr, 2011. C. 567.

> Maiiep-Illen6epzep B., Kykvep K. Ykas. cou. C. 96.

» Kopones V1. MTC 3aHsi/1ach «yMHBIM CTpaxoBaHueM» aBToMo6mmuctos // CNews. 19.09.2014. URL:http://
bigdata.cnews.ru/top/2014/09/19/mts_zanyalas_umnym_strahovaniem_avtomobilistov_586504 (mata o6pa-
menns: 19.09.2014)
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ABTOMAaTH3MPOBAHHASI CUCTEMA PEKOMEHIALMIT OT Amazon OIpefeNsieT TOBaPHI, CIIOCO6-
Hble 3aHTEPeCOBATh IIOKYIATe/ls, Ha OCHOBE OLIEHOK, KOTOpPble OH CTAaBIJI Ha BeO-caiiTe, 1
IIOKYIIOK, KOTOpble paHee coBepLIn. Takyum 06pa3oMm, yeM 6Osbllle KHUAT MM BPYTUX TOBA-
POB K/IVIEHT 3aKasaJl, TeM JIy4llIe a/ITOPUTM IIOHVMAET ero IOTPeOHOCTH 1 TeM 6ojlee TOYHYIO
BBIOOPKY TOBapOB IIpeljIaraeT. AHaJIOTMYHbIe IIOAXONBI MIPYMEHACT U POCCUIICKUI aHaJIOT
Amazon — uHTepHeT-Marasua Ozon.ru.

B memom mpocTop it ucnonp3oBaHus TexHonoruit Big Data B cdepe a/meKTpoHHOI KOM-
MepLuy BecbMa BeMuK. B yacTHOCTH, 3TO aHa/IM3 [OBefeHVs MTOKYyIIaTesell Ha Beb-caiiTe Ma-
rasyHa: X BUPTYaJbHOTO MaplIpyTa ¥ IPOO/DKUTENbHOCTY BU3UTA, CTy4aeB He3aBepIIeH-
HBIX TTOKYNIOK. Ha 0CHOBe BBLAB/ICHHBIX XapPaKTEPUCTUK HEKOHKYPEHTOCIIOCOOHBIX TOBAPOB
(LieHa, KauecTBO, HOCTABKA, [[BET) B COBOKYIIHOCTHU CO CBEEHMAMU U3 MPOQUIA KIUEHTa B
COILMANBHBIX CeTX (KOMMYeCTBO APY3eil, KOMNYeCTBO MOAMICYMKOB, «BeC» Ha Ipade CBA3eN B
COLMA/IbHBIX CETAX, YaCTOTA COOOIeHNIT), KOMIAHUYU MOTYT B PeaJIbHOM BpeMeHU BbIIe/IUTD
Hanboree 06CyXK/jaeMble TOBApbI, MOBBICUTD CTEIEHb YAOBIETBOPEHHOCTH IIOKYIIATeNeil 1
HOMy4YNUTh H6O0JIee MMPOKIUIL OXBAT ayAUTOPUM B ceT VIHTepHeT.

XpecToOMaTUITHBIM CUMTAETCS IPUMEP MCIIO/Ib30BaHNA TeXHOMIOIMIA « bO/bIINX JaHHBIX» aMe-
PMKAHCKOI CeThbI0 MarasmHoB Target, KOTopas BHeApPWIA B IPOLECC B3aMMOMNEICTBIUA C K/IMeH-
TaMy Pe3yNbTaTbl ABTOMATU3MPOBAHHON aHATUTUKY JJAHHDIX, HAKOIUIEHHbIX KOMIIAHMEl 3a He-
CKOJIBKO JIET, B YaCTHOCTH, CBETEHNMI O TPAH3AKIVSX 10 OAHKOBCKMM VM MMEHHBIM CKUJOYHBIM
kapTam. COOTBETCTBYIONIVIE AITOPUTMBI IIPOAHATIM3MPOBANM, KaK U B KaKUX YCTOBUAX MEHAICh
IIPEMIIIOYTEHNSA TIOKYIIATeNel 1 Ha OCHOBE CT€HEPMPOBAHHBIX IIPOTHO30B IOKYIATEIAM Jelain
BCEBO3MO>KHbIE CIeLIVa/IbHbIe peioKkenns. Becnoit 2012 roga paspaswmics cKaHall, KOIza oTel)
[BeHAALIATIIETHE} IIKOJIbHUIIBI [IOXKAIOBAJICS, YTO €ro JOUepy MPUCHUIAIOT OYKIETHI C IIPefIo-
XKeHMAMU Jj1s1 6epeMeHHBIX. [lepBoHavanbHO ceTh Target 6blia rOTOBa IPM3HATD OLIMOKY U 13-
BUHUTbBCS [Epef MOKYIIATeNIeM, OfHAKO BCKOPE BBLICHIIOCH, YTO I€BOYKA [IETICTBUTENILHO ObIIa
GepeMeHHa, XOTs1 HI OHa, HI1 ee OTell Ha MOMEHT >KajTo0blI He 3Hamu 06 aTom. Ho anropur™ ynosmn
V3MeHEeHVIsI B [IOBeIeHIN TTOKYTIATeIbHUIIBL, XapaKTepHbIe [/ GepeMeHHBIX KEeHIIUH,

2.4. MepuumHcKan ccepa

Texnomornu «boNbIINX FaHHBIX» TTO3BOJAIT 00eCHeUNTb MHAVBULYATbHBIN IOXON K
JIEYEeHNIO ALMEHTa. B 9acTHOCTH, YCTPOIICTBA, MICIIONb3YIoMme TeXHomornn «bonpmmx gan-
HBIX», MOTYT BBICTYIIUTD B Ka4eCTBe IIEPCOHA/IbHOTO IOMOIIHNKA Bpada. Ha ocHoBe anamm-
3a JJaHHBIX O [IepeOBBIX HAYYHBIX MCCIEJOBaHNAX B COOTBETCTBYIOLEi cdepe, MMEIoeMcs
OIIBITE JICYEHNUA COOTBETCTBYIOIMX 3a00JIeBaHMIl, KIMHUYIECKNX VICCTIeJOBAHWUIT OT/eIbHBIX
JIeKapPCTBEHHBIX IIPEIIapaToB, MOXKET ObITh paspabOTaH MHAMBUAYAIbHBII IUIAH JIEIEHVS
VIS TIALVEHTA, YINTHIBAIOINIT OCOOEHHOCTH ero opranusma. HeoOXoguMoCTh «BHERpPeHNs
TEXHOJIOTMII MacIITabMpoBaHusl 6a3 3HAHWIT 1 BHELPEHMs CUCTEM IOANEP)KKM TIPUHSITIS
BpavyeOHBIX pelIeHNiI B IIOBCEJHEBHYIO eATebHOCTb» OblIa OTMEeYeHa B FOCYAapCTBEHHOI
nporpamme PO «Pasputie 3gpaBooxpanennsa» 2014 r. Pay koMIaHuii yxe akTMBHO paboTaet
B JAHHOM HampasneHnu. Hanpumep, xomnanna IBM B HacTosmlee BpeMsA COTPYTHMYAET C
PAOM OpraHM3aIMii B 06/1acTH 3[;paBOOXPAaHEHNA /I Pa3paboTKM CHCTeM, KOTOPBIe CMO-
YT IIPEFOCTAB/IATD Pe3y/IbTAThl AHA/IN3A T€HOMA Ye/TOBEeKa I COKPATUTh BpeMsi, He06Xoimmoe
W1 Tofg6opa MpaBIIbHOTO JiedeHy s manyeHTa. OHu OynyT cobuparh MHGOPMALIUIO O TeHOMe

# Kashmir H. How Target Figured Out A Teen Girl Was Pregnant Before Her Father Did // Forbes.
16.02.2012. URL: http://www.forbes.com/sites/kashmirhill/2012/02/16/how-target-figured-out-a-teen-girl-
was-pregnant-before-her-father-did/ (mata o6pamenns: 14.02.2015).
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U peakOum IManyieHTOB Ha IMPOIIMCAHHOE JIEYEHNE U IIpeiaraTb BapuaHThI, HOHO6paHHbIe C
ygeToM ocobennocTelt [IHK koHKpeTHOTO UenmoBexa™.

2.5. bonblume gaHHble B chepe NpochunakTUKu npaBoHapyLIeHUn

Texnomorum «bonmbINX JAHHBIX» MOTYT NPUMEHATHCA ¥ B MHHOBAIVIOHHBIX NTOAXOJAX K
npoduIaKTUKe MpaBOHAPYIIEHWIT. B 4acTHOCTH, MIMPOKYIO U3BECTHOCTD MOMYYM/Ia CUCTEMA
Blue CRUSH (ot anr.: Crime Reduction Utilizing Statistical History — «CHixeHme npecTyI-
HOCTH Ha OCHOBE CTAaTUCTUYECKNX JaHHBIX»), paspaboTaHHas komnaHueit IBM, kotopas mo-
CTaBIAeT HOMUIENICKMM IO/ TOTOBNI€HHbIe Ha OCHOBE MMEIOIECA CTAaTUCTUKM COBEpIIEHN
IIPeCTYIJIEHNI CBeJIeHNS O 30HaX IOTEHI[MAIbHOI YIPO3bl COBEPIIEHNUs IPEeCTYIUIeHUA C
yKasaHMeM MecTa (B IpefesaX HeCKOMbKIX KBapTajIoB) ¥ BpeMeHN (B IpefieNlaX HeCKOMbKIX
9acoB KOHKpeTHoro fHs Heermn)®. Tlogo6Horo pona npodumakTideckoe IpOrHo3upoBaHue
IPUBENO K CHIDKEHUIO YPOBHSA IIPECTYNHOCTHU B I. MeMduce Ha 31%, u3 KOTOpbIxX 15% mpu-
XOIMTCSA Ha TSDKKMe MpecTyIueHna” . TeXHMYecKe pellleHns, MMeIolue B CBOeil OCHOBE aHa-
MUTUKY «BONBIINX AHHBIX», UCTIOMB3YIOTCA B pAie nHbix ropofos CIIA (Hbro-Mopk, Cuatr,
Jloc-AHKenec u ip.) ¥ MacIITab UX MCHOIb30BAHNSA BO3PACTAET C KaXKIBIM FOTOM,

Bornpine faHHbIE MICTIONB3YIOTCA B KaUeCTBE OJJHOTO 113 K/II0YEBbIX KOMIIOHEHTOB IIPOTPaMM
MAacCOBOJI CTeXKN 3a TPaXITaHAMM, OCYIeCTBIAEMbIMUA ATEHTCTBOM HAIlMOHATbHON Oesomac-
Hocty CIIA (AHB) B orHomenyn kak rpaxpgas CIIA, Tak M MHOCTpaHHBIX /uil. 1o maHHBIM
rasets! «[apaman» ot 2013 ropa, eXxefHeBHO cucteMsl cbopa nnpopmarym AHD nepexsarsiBamm
U 3aIMChIBATIN OKOTIO 1,7 M/IPH,. Teme(OHHBIX PasTOBOPOB U 3NEKTPOHHBIX COOOIIEHMIT 1 OKOMIO 5
MJIPH,. 3aIliceli 0 MECTOHAXOXK/IEHNY U MePeIBYDKEHNAX BIafeNblleB MOOUIbHBIX Tene()OHOB 1O
Bcemy Mupy?. IIpy 5TOM OCHOBHBIM VICTOYHMKOM JQHHBIX SABJLAIACH aMePUKaHCKIe KOMITaHU
Microsoft, Google, Yahoo, Facebook, America Online u Apple, npenocrasnsasimx AHB mpsamoit
JOCTYII K cBouM cepBepam™. B ocHose mporpammet PRISM, ncnonsayemoit AHB CIIIA pis cnex-
KII, ¥ CIMTAIOLIEIICS OfHOI 13 Hanbornee 5 HeKTUBHBIX IPUMEHAIOTCS Te ke KOMIIOHEHTBI, YTO U
B «OOIIerpaXTaHCKIX», TPIVILIVIOHHBIX perneHnsax Big Data (HarpuMep, mporpaMMHoe obecrie-
YeHIe ¢ OTKPBITBIM MCXORHBIM KogoM Hadoop, o koTopoMm 6yzet noppo6ee ckasaHo ganee’). Tor
¢akr, uto AHDB ocymecTsseT neATenbHOCTb B MaciTabax «BompImx JaHHBIX» € UCIOIb30Ba-
HIEM TIepeIOBBIX TeXHOIOTMIA, TOATBEPK/AAIOT U camu npefictaButenu AHB?.

» Wullianallur R., Viju R. Big Data Analytics in Healthcare: Promise and Potential // Health Information
Science and Systems. No. 2. Vol. 3. 2014, URL:http://www.hissjournal.com/content/2/1/3

% http://www.ibm.com/smarterplanet/us/en/leadership/memphispd/([Jata o6pamenns: 14.02.2015).

7 Thompson T. Crime Software May Help Police Predict Violent Offences // The Guardian, July 25,2010. URL:
http://www.theguardian.com/uk/2010/jul/25/police-software-crime-prediction (JTata o6pauienws: 14.02.2015).

* Joh E. Policing by Numbers: Big Data and the Fourth Amendment // Washington Law Review No. 89:35.
2014. P. 35-68.

¥ Glenn G. Are all Telephone Calls Recorded and Accessible to the US Government? A Former FBI Coun-
terterrorism Agent Claims on CNN that this is the Case // The Guardian. May 4, 2013.

* Gellman B., Poitras L. U.S., British Intelligence Mining Data from Nine U.S. Internet Companies in
Broad Secret Program // The Washington Post. June 7, 2013 URL: http://goo.gl/KoTn4z ([Jara obparenns:
14.02.2015).

' Harris D. Under the Covers of the NSAs Big Data Effort // Gigaom. June 7, 2013. URL: https://gigaom.
com/2013/06/07/under-the-covers-of-the-nsas-big-data-effort/(Jara o6paenns: 14.02.2015).

32 Rajesh D. The NSA and Accountability in an Era of Big Data // Journal of National Security Law & Policy.
No. 7, 2014. P. 310.
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Kax BujiHO 113 BbIlIeyKa3aHHBIX IPYIMEPOB, TEXHONIOIMN «boIbIINX JAHHBIX» CY/IAT TOCY-
HapCTBY U OTJE/NIbHO B3ATBIM KOMITAHVAM OOJIbIINE BBITOMIBI, OT KOTOPBIX MOIYT BBIUTPATh U
o6brunble rpakpane. OFHAKO IIPY 9TOM CTEIleHb BMEIIATEbCTBA B YACTHYIO SKU3Hb OT/EIBHO
B35TOTO TPAKAAHIHA MOXeT ObITh BHICOKOIL, IIpUYeM deM GOJIblile [TepCOHAIBHBIX JAHHBIX O
JINIIE aTPerupyeTcsi U MOfBepraeTcsi 0O6paboTKe, TeM BbIIIe CTEIIEHb BO3MOXXHOTO BIIVISTHVS
Ha )KM3Hb TAKOTO /IMIIA Pe3y/IbTAaTOB ABTOMATU3VPOBAHHOM 0O6PAabOTKM ¥, COOTBETCTBEHHO,
Be/IMYNHA PICKa, CBSA3aHHAA C HAapYIICHUEM eTo IIpas.

OCHOBHBIM 3aKOHOJATe/IbHBIM OapbepOM, CTOSIUM Ha YTV BO3MOXXHBIX 3/I0YIIOTpebte-
HUIT B cepe 06paboTKy GOMBIINX MACCHBOB MH(OPMALNI O IPAXK/AHAX, SBJISETCS 3aKOHO-
JIaTeNIbCTBO O MEPCOHA/IbHBIX AAHHBIX. JI0 mMosiBIeHMsT MHGOPMALMOHHBIX TEXHOIOTUIT c6Op,
06paboTKa 1 XpaHeHue ePCOHATbHBIX JAHHBIX ObUIN KpaliHe ZOPOTOCTOSIIINM 3aHATIEM KaK
UL KOMITAHUIL, TaK M /L1 TOCYAAPCTBA, YTO CIY>KUIO CBOETO POAA «eCTECTBEHHBIM Oapbe-
POM» JIMYHOTO IpOCTpaHCTBa ¢usmdeckoro i, IlosBreHre BO3MOKHOCTY aBTOMAaTH3U-
POBaHHOI 00pabOTKY TaKMX NAHHBIX B 3HAYNMTETBHON CTEIIeH) CHUSWINM €TO 3Ha4eHMe, 9TO
00yC/IOBITIO TIOSIBIIEHYIE a/IBTEPHATIIBHOTO «IIPABOBOTO Gapbepar, KOTOPbIIT ObI IO3BOIIII 3a-
IIUTUTD JIMYHOE IIPOCTPAHCTBO (PU3MIECKOTO IMLIA.

OpHako, Kak OyfieT ITOKa3aHO Jajiee, HeCMOTPS Ha OTHOCUTEIbHYIO 9 PeKTUBHOCTD IO-
JIOXKEHUII 3aKOHOJATENIbCTBA O IIePCOHA/IbHBIX JAHHBIX IPUMEHNUTEIBHO K YCTOABIINMCA Me-
ToffaM 00pabOTKY MacCUBOB JJAHHBIX, 30/IMPOBAHHBIX paMKaMI OTJE/IbHBIX OpTaHM3aIuL,
TexHO/Morny «boIbIINX JaHHBIX» HECOBMECTUMBI C PARXOM 0a30BbIX IPUHIVIIOB, JIXKAINX B
OCHOB€ 3aKOHOJIATEe/IbCTBA O IIEPCOHA/IBHBIX JAHHBIX, YTO 00YC/IaBIMBaeT HEOOXOAUMOCTD €T0
pedopmupoBanus.

3. «<bonblune gaHHble» U 3aKOHOAATENIbCTBO
O NepCcoHanbHbIX AAaHHbIX

CrreninasibHble MOMOKEHUS, MOCBAIICHHBIE MpOOIeMaTHKe aBTOMATH3MPOBAHHOI 00pa-
6OTKM ITepCOHAIbHBIX [JAHHBIX, CHaYa/Ia MOABUINCH B EBpolle 1 BIIOCTIEACTBUN pacpoCTpa-
HUINCDH 110 BceMy Mupy. ITo cocTossnuro Ha Hayamo 2012 I. 3aKOHBI O NI€PCOHANTbHBIX JaHHBIX
ObUIV IpUHATHL B 89 cTpaHax Mupa’,

OCHOBOIIOTATAIOMIMM aKTOM B JjaHHOII cdepe cTana KoHBeHIUsA 0 3ammre GpuanuecKux
JINIY, IPU aBTOMATU3MPOBAHHOI 06paboTKe IIepCOHANbHBIX JAHHBIX, IpuHaATass CoBeToM EB-
pomnbl 28 anBaps 1981 r., BIOCIENCTBUM SOIIOTHEHHAs IIPOTOKOJIOM II0 BOIIPOCAM IIOJTHOMO-
41ii Hab/TI0IaTe/IbHBIX OPTaHOB U TPAHCTPAaHNYHON Nepefjaun JaHHbIX. Ha ocHOBe mooxeHmit
maHHOI KoHBeHLIMM Ha HAIMOHA/IbHOM YPOBHE CTPaHbl EBpONbI NpUHANM OTHE/NIbHBIE 3aKO-
HBI, IIOCBSAIIEHHDbIE PETYIMPOBAHNIO IEPCOHANIbHBIX JAHHBIX. BriocnencTBuM HallMOHANIbHOE
3aKOHOJATENIbCTBO OBIZIO TAPMOHM3UPOBAHO psifioM AupekTuB EC, B uncie KOTOPBIX ClefyeT

¥ Botinukanuc E. TIpaBo MHTe/UIEKTYaIbHOI COOCTBEHHOCTH B M poByIo anoxy. Ilapaanrma 6amaHca u
rubxocTn. M., 2013. C. 199. Cxoxne coobpaxkeHns Obun BbicKazaubl BepxoBubiM cyfom CIIIA B perennn 1mo
mery United States v. Jones (132 S. Ct., 963, 2012): «B 0-KOMIIBIOTEPHYIO SIOXY JTydLIas 3aIfUTa TalfHbI 9aCT-
HOJT YKM3HN TIPEJOCTABIISIACh He 3aKOHOM, a CYILIECTBYIOLUIMMI peamisaMiu. TpaauinoHHsle cpefcTsa cbopa
nHdopMaluy o rpaaHax B TedeHUe IPOJJO/DKUTEIBHOTO CPOKA OBUIN CONPSDKEHDI C PASOM CTIOXKHOCTEI 1
3aTpaTaMii, B CHJIy 9ero PefjKo MMENN MeCTO OBITh Ha IIPAKTUKe»

* Greenleaf G. Global Data Privacy Laws: 89 Countries, and Accelerating // Privacy Laws & Business Inter-
national Report, N 115, February 2012; Queen Mary School of Law Legal Studies Research Paper No. 98/2012.
URL: http://ssrn.com/abstract=2000034 (mzaTa o6parenns: 14.02.2015).
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yrnomsiayth dupextnsy 95/46/EC ot 24 oxts6pst 1995 . 0 3auure MpaB YaCTHBIX JIUI] IIPU-
MEHNTETTBHO K 00pabOTKe [epCOHANbHBIX JaHHBIX 11 O CBOOOIHOM IBVDKEHWM TaKMX JAHHBIX
n Iupexrusy 2002/58/EC ot 31 miona 2002 r.%, xacaolyocsa MCIOIb30BAHNS IIePCOHAIb-
HBIX TaHHBIX I 3aIVIThI HEIIPYKOCHOBEHHOCTY YaCTHOM JKM3HN B cepe TeIeKOMMYHMKAIIL.
YKkaszaHHble IUPEKTUBBI ObUINM MMIUIEMEHTHPOBAHBI B HALMOHAIBHOE 3aKOHOATENBCTBO TO-
cygapcts — wieHos EC.

B 2005 . Poccus parudurmposana Kouseniuio Cosera EBponsl o samure pusndecknx
JIAL] TIPY aBTOMATM3VMPOBAHHOM 00padoTKe IepCOHAIbHBIX JaHHBIX 1981 .7, B pesynbrare
gero 661 IpuHAT O3 ot 27 miona 2006 . N 152-D3 «O nepcoHalIbHbBIX JaAHHBIX», BCTYIINB-
mmii B cuiry 26 ssuBaps 2007 I. (mamee — 3aKOH O ITepCOHA/IbHBIX JAHHBIX).

YKa3aHHBI 3aKOH B 3HAUUTENbHOI CTENIEHNM OTPaXKaeT IPUHIUIIBI 3aIUTHI ¥ 00pabOTKM
[IepCOHA/IbHBIX IaHHBIX, KOTOPbIe IPUHATHI B EBpOIIe ¥ CYMTAIOTCS OCHOBOIO/IATAIOIINMI.
Cpeny HMX CT. 5 3aKOHA O IIEPCOHATbHBIX IAHHBIX IIPEAyCMaTpPIBaeT:

1) 3aKOHHOe OCHOBaHNUe 00PabOTKI TePCOHA/IBHBIX JAHHBIX, B KAY€CTBE KOTOPOTO BBICTY-
naeT MHGOPMMPOBAHHOE, KOHKPETHOE U CO3HATe/IbHOE COITIacKe CyObeKTa IepCOHaIbHBIX
TaHHBIX, 33 MICK/IIOYEHNEM CTy4aeB, IIPsIMO YKa3aHHBIX B 3aKOHE;

2) orpaHmdeHre oO6pabOTKY IePCOHAIBHBIX IAaHHBIX TOJIBKO 3apaHee YCTaHOBJICHHBIMI,
3aKOHHBIMI LIeJLIMIE; He JOIIyCKaeTcsa 00paboTKa IepCOHA/IbHBIX JAHHBIX, HECOBMECTMMAS C
HesiMu ux c60pa, a paBHO M3OBITOYHOCTD TIEPCOHATBHBIX JAHHBIX 10 OTHOILIEHWIO K Ie/AM
nx 06paboTKy;

3) HeZOMyCTUMOCTD 00befIHEHNS 0a3 JaHHBIX, COfEPIKAINX IePCOHAIBHBIE JAHHbIE, 00-
paboTKa KOTOPBIX OCYIECTBIIACTCS B IIe/IAX, HeCOBMECTUMbIX MEXTY CO00IT;

4) npu 06paboTKe IePCOHAIBHBIX AAHHBIX JO/DKHA OBITH OOecIedeHa X TOYHOCTD U aK-
TYaJIbHOCTD 10 OTHOIIEHWIO K L{e/IsIM 06pabOoTKY IIePCOHANBHBIX JaHHbIX. Omepatop JO/DKeH
[IPUMHNMATD HEOOXOMMbIe Mepbl 160 06ecreunBaTh UX MPUHSITHE [0 YHAIEHUIO WIN YTOY-
HEHMIO HEeTIO/THBIX W/IY HETOYHBIX JAHHBIX.

5) XpaHeHJe IepCOHA/IPHBIX JAaHHBIX JO/DKHO OCYILIEeCTBIIATHCA B (popMe, ITO3BOIAIONEi
orpefennTh Cy6beKTa IIepCOHATBHBIX JAHHBIX He O/IbIIe, Y€M 3TOT0 TPeOYIoT ey 06paboT-
KIi IIepCOHA/IbHBIX JaHHBIX.

Kak 6yzmeT mokasaHo fiajiee, BOSMOXKHOCTH, CO3JaBaeMble TeXHOIOruAMY «bonbnmx faH-
HBIX», HAXOHATCSA B IPSAMOM IIPOTUBOPEYMM C YKa3aHHBIMY IIPMHIUIIAMM U B L[eJIOM CTaBAT
I107; COMHEHME aleKBaTHOCTD 1 9P eKTUBHOCTD 3aKOHOJATE/IbCTBA O IEPCOHAIbHBIX TaHHBIX
B €ro HbIHEIIHEeM BUJe NMPUMEHUTENTBHO K HOBENIIMM TeXHOMOTMYeCKMM peanusim. Heko-
TOpbIE MCCIIEIOBATENIN YoKe JIeNAl0T KaTeropiyecKye BEIBOABL O TOM, YTO IIPaBO Ha YaCTHYIO
XXM3HB U «BojIbline JaHHbIe» HECOBMECTUMBI MEXAY c06011™.

* Directive 95/46/EC on the protection of individuals with regard to the processing of personal data and on
the free movement of such data

* Directive 2002/58/EC concerning the processing of personal data and the protection of privacy in the
electronic communications sector [as amended by Directive 2009/136/EC]

7 ®3 or 19.12.2005 r. N 160-03 “O patuduxarmu Konsenunn Cosera EBporsr 0 samure Gpusmaecknx
JIUI] TIPY @BTOMATU3MPOBAHHOI 06paboTKe IepCOHAbHbIX JAaHHBIX . IIporecc parudukanum 6b1 3aBepiieH
15 mas 2013 r. KoHBeHIms BCTynmaa B cuty B oTHomreHnn Poccyn ¢ 1 cenrsibpst 2013 .

% Carey P. Data Protection: A Practical Guide to UK and EU Law. Oxford University Press, 2004. P. 51-65;
Bygrave L. Data Privacy Law: An International Perspective. Oxford University Press. 2014. P. 153.

¥ Lane J., Stodden V., Bender S., Nissenbaum H. Privacy, Big Data, and the Public Good: Frameworks for
Engagement. Cambridge: Cambridge University Press. 2014. P. 70.
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3.1. «<bonblune AaHHble» HECOBMECTUMbI
C NPUHLMNOM OorpaHu4yeHuAa obpaboTku
nepcoHasibHbIX AaHHbIX 3apaHee ornpeaeneHHbIMU Lenamu

[TpuHUKIT OTIpeeTIEHHOCTH Lienelt cOopa 1 06pabOTKIM JaAHHBIX SBJISIETCS OFHIM 13 OCHO-
BOIOJIATAOINX, OY/ydr IpefoNpe/e/IeHHbIM IIPAaBOM MHAUBUAA Ha COOOIeHIIe OTpaHIYeH-
HOTO IIepevyHsi CBEIeHNI 0 cebe B CTPOrOM COOTBETCTBUY C KOHKPETHOI HE0OX0IMMOCThI0™.
B an0oxy «Bo/pIIMX JaHHBIX» [JIABHBII aKIIEHT IeIaeTCsl Ha IOBTOPHOM UCIIO/Ib30BAHNY JJaH-
HBIX, IOCKO/IbKY 6ce €3 UCKTIOUeHs JaHHbIe IIPMOOPETAIOT IIOTEHIMATbHYIO LIEHHOCTD. TO
B PaBHOIT CTEIIEHN OTHOCUTCS KaK K TEXHIIECKUM TaHHBIM ([IOKa3aTe/sIM JaTYMKOB TeMIIepa-
TYPBI Ha 3aBOJie), TaK U K JaHHBIM, IIOTEHIIMAIbHO CBA3AHHBIM C KOHKPETHBIMI ITO/Ib30BaTe-
nsimut (manHble GPSHaBUTaTOPOB, JAaHHBIE O [TOCEIEHNN OIPeeleHHBIX CAITOB, OCTABIEHHBIX
KOMMEHTApMsIX, CAETAHHBIX [TOMCKOBBIX 3aIIPOCAX MM OKYIIKAX), TO €CTb TO MH(OpMALH,
KOTOpasi MOYKET OBITh IIOTEHIMANBHO KBaTU(UIMPOBAHA KaK [IePCOHA/IbHbIE JaHHbIE, Tedu-
HULUA KOTOPBIX AB/IAETCS IPENe/IbHO WMpoKoit («1o6ast nHGOpMALUs, OTHOCALIASCA K [IPs-
MO /I KOCBEHHO OIIPe/ie/IEHHOMY MIIV OTIpeferisieMoMy (DM3MIeCKOMY JINIY» — CT. 3 3aKoHa
0 IIEPCOHAJIBHBIX JAHHBIX).

Takoro popa IOBTOPHOE MCIOIb30BaHME [JAHHBIX MIMeET HEMATyI ILIeHHOCTb. [JaHHbIe
O CHeTaHHBIX K/IMEHTaMI [IOKYIIKax [O3BOJLIIOT He TOMBKO [€IaTh aipeCHYI0 peKIamy, HO 1
[POBOJUTH MCCIEROBAHNS PHIHKA, @ TAKXKE CTPOUTH IIPOTHO3bI OTHOCUTEIBHO CTATyCa K-
eHTa (mpumep ¢ Kommanueit Target, onpeyenysiueii 6epeMEHHOCTb MTOKYIIATENbHNUIIBI 10 Xa-
pakTepy ee MOKYNOK). YeM Gosblile JAHHBIX Y KOMIIAHUI, TeM GOJbIIe y Hee IPOCTOpa Ais
[PUMEHEHNUS TEXHOMOTHIT «BO/bLINX JAHHDBIX» B LIeJISIX BbIAB/IEHNUSA PAa3INYHOIO POfia 3aKOHO-
MEpHOCTeIT, KOTOpble MOTYT MMEThb 3HaueHe /ISl IPUHSTHSI O13HeC-PeLIeHNIT.

B nmureparype o «BoONMbLINX HaHHBIX» MMOFYEPKUBAETCS, YTO «UCTVHHAS [[EHHOCTD JjaH-
HBIX — KaK aiicOepr B okeaHe. Ha mepBblil B3I/IsAL BUIHA JIULIb HE3HAYUTEIbHASA UX IACTh,
B TO BpeMsi KaK BCe OCTa/JIbHOe COKPBITO MOJ| BOOI. VIHHOBAIMOHHbIE KOMIIAHUY, KOTOPbIe
HOHMMAIOT 3TO, MOTYT U3BJIEYb CKPBITYIO [IEHHOCTb 1 IIOy9UTh OTPOMHBIE IPEUMYILIecTBar*.
Takast CKpbITas EHHOCTb MOXKET OBITh 3a4aCTYIO [TO/IyYeHa [IyTeM 00beANHEHNUSI OfHOTO Ha-
6opa JaHHBIX C APYTUM, Ha MEPBBII B3I/, COBEPIIEHHO C HUM He CBSI3aHHBIM, IOCKOIBKY
npu aHaamse «BoNbIINMX JJAHHBIX» COBOKYIIHOCTh Ba)KHee OTHE/NbHBIX YacTell, a Mpu Iepe-
KOMITOHOBKE COBOKYITHOCTEII HECKOJIbKMX HAGOPOB NaHHbIX IOTyYaeTcs elile 6ojiee yaadHast
COBOKYIHOCTb. CyIl[eCTBYIOT CIieljuajbHble VIHTepHeT-CepBUCHI, MOAyYMBIINE Ha3BaHUE
«Ma1Ianos» (0T aHrI. mash-up), KOTOpbIe II0-HOBOMY OOBENMHSIOT HECKOIBKO MICTOYHIKOB
IAHHBIX.

CoBpeMeHHbIe TEXHOJIOTMM TAaKXKe YCTPAHWIM OONBIIMHCTBO OTPaHMYEHUIT, KOTOpbIE
6bUIYN IpUCYLM cOOPY FAHHBIX: 3AMICh U XPAaHEHME OTPOMHbBIX MACCUBOB JAaHHBIX CTaJIa [0-
CTYIHOJ U HE[OPOTOIi, HeMaJIasi HOMs 3aC/IyTU B YeM HPMHAIEXNUT TEXHOMOTUAM O0TaqHbIX
BBIUMCIeHNIT. [IOCKO/IBKY CTOMMOCTb XpaHeHUs yIIana, OlpaBAaTh cOOp U XpaHeHe OrpoM-
HbBIX MaCCUBOB MH(OPMALIMH CTAJIO TOPA3/0 IPOIIle, YTO CTUMY/IMPYET MEHEPKMEHT OpTaHu-
3a0Uil K IPUHATUIO [IPArMAaTUYHBIX PelIeHnI 06 UTHOPUPOBAHNMM HPUHLUIA OrPAaHNYEHNS
06pabOTKY TIepPCOHANIBHBIX TAHHBIX 3apaHee OIpefe/IeHHON 1I€/Ibl0, PABHO KaK U Psi MHBIX
[OJIO>KEHUIT 3AKOHOJIATE/IbCTBA O IEPCOHAJIbHBIX JIAHHBIX.

“ Bauuno M.JL, Cepeuenxo JLA., Kpucmanvnouii B.B., Apewes A.I IlepcoHabHBIE TaHHBIE B CTPYKTYpe
nH(OPMaIMOHHBIX pecypcoB. OCHOBBI IPaBOBOrO peryaposanus. Munck. 2006. C. 23.

! Maiiep-Illen6epzep B., Kyxvep K. Vkas. cou. C. 111.
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Takum 06pas3oM, B a1oxy “Bonpiunx faHHBIX  OpraHM3aLNM 3aMHTEPECOBAHBI B TOM, UTO-
ObI COOMPATh KaK MOXXHO OOJIBIIIE JAHHBIX B IPEfie/IaX CBOMX BO3MOXKHOCTE /IsI X XPAHEHUSI
U IIOCTIEAYIONIETO VICIIONIb30BAHNA, XapaKTep KOTOPOro IpefyraiaTh HeBO3MOXKHO. besycmos-
HO, B YIICJIe TAaKMX JaHHBIX 3HAYNTETbHOE MECTO Oy T IMETb 1 IIePCOHA/IbHbIE TaHHbIE.

B 9T0il CBA3M CylecTBYyIOLIMe 3aKOHOJATeIbHbIe OrpaHNYeHNA IO 00paboTke mep-
COHA/IBHBIX JAHHBIX VICKIIOYNTETbHO B COOTBETCTBUN C MEPBOHAYAILHO 3asABICHHBIMU
nenaMu o6paboTKy, a TaKKe HeJONYCTMMOCTb OOBbeIMHEeHU Pa3IMYHBIX 6a3 JaHHBIX
C IepBOHAYA/IBHO 3asIBTEHHBIMM Y1 HECOBMECTUMBIMU MEX/y c060I0 HemsiMu oopabor-
KI, BCTYIaeT B IPOTHUBOpeYNe C CYIIeCTBYIOIIell TeXHONOrMeil M OM3Hec-MPaKTUKaMUI,
NOCKO/IBKY OHO HMBENNPYeT Te IPEUMYILIeCTBA, KOTOPbIe NPEJOCTAB/LAIOT TeXHOMIOTNI
«BonpuMx JaHHBIX». K TOMY e ¢ y4eTOM COBPeMEHHOIO pa3BUTHUA TEXHOMOIUI daKkTinde-
CKO€ BBITIOJIHEHIE TAHHBIX TPeOOBAHMII 3aKOHOAATEIbCTBA O IIEPCOHAIBHBIX JAHHBIX OyaeT
OYeHb CIOKHO IIPOC/IEAUTD.

3.2. «bonbluMe gaHHble» HECOBMECTUMbI C KOHLenuuen
MHOPMUPOBAHHOIO, KOHKPETHOrO U CO3HaTeNIbHOro cornacus
KaK rnaBHOro ocHoBaHuA fermTuMmaumum obpaboTku
nepcoHasibHbIX AaHHbIX

VpeanpHast MOE/b PeryInpoBaHms B chepe 3aKOHOATENBCTBA O ePCOHATbHbIX JAHHbIX
[IPEeAIIONaraeT, YTO CYOBEeKT [ePCOHAIbHBIX JAHHBIX UMEET BO3MOXXHOCTb CAMOCTOSITEIBHO
IPUHMMATD PelLIeHNns], Kacalollyecs: ero MHPOPMALMOHHOI cepbl, HOCPE[CTBOM COITIACHUS
Ha 06pabOTKy ero mepcoHa/IbHBIX JAHHBIX B OTAEIbHBIX CTyYasX, B3BelINBas COOTBETCTBY-
IOllyie PUCKIL 1 BBITOABL B CBsI3M ¢ 9TuM cornacue CyObeKTa IepCOHaIbHBIX NAHHBIX SIBIIA-
eTCsI IVIABHBIM JIETUTUMUPYIOLUM OCHOBaHNeM Mx ob6paborku®. JIst Toro, 4To6s!I cormacue
Cy0beKTa IepCOHAIBHBIX AAHHBIX MOIJIO HA3bIBATHCS MH(POPMUPOBAHHBIM, KOHKPETHBIM U
CO3HATE/IbHBIM, HEOOXOMMMO, YTOOBI eMy OblIa IpefoCTaB/IeHa eTalbHast NHPOPMALS O
TOM, KaK OYAyT MCIIONb30BATbCSI €r0 IIePCOHA/IbHbIE JAHHbIE: 1[e/IM UCIO/Ib30BAHNS, COCTAB
06pabaTbIBaeMbIX IIEPCOHATPHBIX JAHHBIX 11 CIOCOOBI X 06paboTkm (4.4 ct. 9, 4. 7 ct. 14 O3
«O TepcoHa/IbHbIX JAHHBIX»).

B smoxy «Bo/blunx ZaHHBIX» KOHIENLVs MH(GOPMUPOBAHHOIO COMIACKs Ha 06paboTKy
[IepPCOHA/IbHBIX TAHHBIX B 3HAYMUTEIBHON CTEIIEHN YTPaunBaeT CBOK 3(pPeKTUBHOCTD B CUITY
psfa IPUYMH: a) HEBO3MOXKHOCTY IIPEJOCTABUTh MCUEPIBIBAOMINI 06beM MHpOpMALUN
0 BO3MOXXHBIX CIOCO0aX U Le/sIX 06pabOTKY IepCOHAIbHBIX JAHHBIX; 6) HEBOZMOXKHOCTH
CyObeKTa IePCOHAMBHBIX JAHHDBIX a[leKBaTHO BOCIPUHATH TAKYI0 MH(POPMALIIO; B) HEBO3-
MOXKHOCTH MHAVMBUYaJTIbHOTO B3aMMOJENCTBISI C OTPOMHBIM MHOXXECTBOM OpTaHU3ALNII,
OCYILIEeCTB/IAINX cO0p U 00pabOTKy IEepPCOHATbHBIX JAHHBIX B COBPEMEHHOM OOIIecTBe.
PaccMoTpuM faHHbIe IPUYMHBL IOfPOOHEe.

a) Kax ormeuasnocs paHee, HEeBO3MOXXHO 3apaHee IPeJOCTABUTh NCIEPIIbIBAIOIINIT 1 KOH-
KPETHBIII ITlepedeHb Ie/Iel], A/Is1 KOTOPBIX IIePCOHAIbHbIE JAHHBIE MOTYT ObITh MOTEHI[UAIBHO
VCIIO/Ib30BAHBIL, B YCIOBIAX Korfa «Bojbline [aHHbIe» OTKPHIBAIOT HEOTPAHNYEHHbIE BO3-
MO>XHOCTH K M3BJI€YEHUIO BBITOfBI OT UX IOBTOPHOTO VCIIONIb30BAHIS, B TOM YMC/IE IIyTeM
KOMOMHMPOBAHMsI UX ¢ MHOI MHpopMaruert. KoHedHO, MOXKHO IIOIIPo60BaTh U3IOKUTD CO-

2 Article 29 Data Protection Working Party, Opinion 15/2011 on the Definition of Consent, WP 187,
July13, 2011, URL: http://ec.europa.eu/justice/policies/privacy/docs/wpdocs/2011/wp187_en.pdf (lara o6pa-
menns: 14.02.2015); Bygrave L. Op.cit. P. 158; bauuno J.JI., Cepeuenxo JI.A., Kpucmanvnuiii 5.B., Apeuies A.T.
Ykas. cou. C. 24.

55



Poccwiickoe npaBso: coCTOsIHME, NePCreKTNBbI, KOMMeHTapum

OTBETCTBYIOLVIE MOMUTUKY KOHQUAEHIMATBHOCTY (HOMUTUKM 0OpabOTKM IIepCOHANIBHBIX
[QaHHBIX) MAaKCHMAaIbHO aOCTPAKTHBIM CIIOCOOOM, [JIST TOTO, YTOOBI COXPAHSITH HPOCTPAH-
CTBO JUI1 MaHeBpa B OyAyIIeM I II0 9TOMY IIyTH yXe UAYT MHorue VHTepHeT-KoMIaHu. B
KadecTBe IIpYMepa MOXKHO npuBecTy Ilommtuky koHpupennuanbHoct Google, B koTopoit
yKa3aHO, 4TO IIOCPEACTBOM HOMYYEeHHBIX OT IIO/Ib30BATe/Iell JAHHBIX KOMITAHVA MOXKET «IIOJ-
Iep>KMBaTh, 3alVIIATh, Pa3BMBATh CYIIECTBYIOLIUE CEPBUCHI M CO3[aBaTbh HOBLIE, a TAKXKe
obecrreunBaTh 6e3omacHocTs Google 1 Hammx monabp3oBaresneil. [loMnmo mpodero, 3Tu faH-
Hble HY>KHBI JJI1 TOTO, 4YTOOBI 60J/Iee TOYHO IIePCOHAM3NPOBATh KOHTEHT, B TOM 4NC/Ie IIO-
BBIIIATH PEIEBAHTHOCTb PE3Y/IbTATOB IOMCKA 11 0TOOpaskaeMoil pekmambl»®. Taxxxe Google
COXpaHseT 3a CO00IT MPaBO «IIPENOCTABIATh O0OOI[EHHBIE O0e3TMIeHHbIE JAHHBIE BCEM
II0/Tb30BATE/SIM M HAILIMM ITapTHEpaM, TAKMM KaK M3JaTe/n, peKIaMOoiaTe/n VU CBsI3aHHbIe
caitTel. OHM MOTYT IPUMEHATBCS, HAIIPUMeP, I TOr0, YTOOBI IPOVJUIIOCTPUPOBATh TeH/CH-
LIV MICTIO/Ib30BAHMIST HALINX CTY)K6»*. OueBMIHO, YTO M3 TAKOTO OIMCAHVISI OIPENE/INTh, KaK
OyAyT UCIOIB30BATHCS [IEPCOHATIbHBIE JAHHBIE II0/Ib30BATE/LS, JOCTATOYHO CJIOKHO.

6) Ecnu ke HayaTh MOAPOOHO PACIMCHIBATH BCE BO3MOYKHBIE CIIOCOOBI MCITONMb30BAHMS
IIePCOHA/IBHBIX JAaHHBIX, TO COOTBETCTBYIOMINE HOKYMEHTBI (IIOMUTUKY KOHPUIEeHIMATbHO-
CTI) OKOHYATE/IbHO IIPEBPATATCA B HEUTO, C/1a00 JOCTYIIHOE /LA BOCHPUATUA. YoKe celfdac
OHU COCTOSAT U3 MHOXECTBA CTPAHNL], HAIIVICAHHBIX MEJIKUM HMIPU(TOM, B CYITY YeTO CTIO>KHBI
UL M3Y4eHNUA faXke IIpodecCHOHaTbHBIMYU I0pUCTaMI. MHOXeCTBO ICCIeOBaHMIl IOKA3aJIo,
YTO MOJABJIAIIEe OOMBIINHCTBO MOMB30BATENEN He YNTAIOT MOMNTUKY KOHDUIEHI[MATBHO-
ctu®. BONMbIIMHCTBO 13 HEMHOIMX IIOIb30BaTeNel, KTO X YMTAET, HE CIIOCOOEH IOHATh UX
comepxanus u 3HadeHms1*. Kak orMedaeTcs, st TOro, YTOOBI IIOHATh 3HAYNTENTBHYIO YaCTh
TAKOTO POJa TOKYMEHTOB HEOOXOMMO MMeTh KaK MYHIIMYM BBICIIee 06pasoBanme”.

BosHuKaeT cuTyalus, OTy4YUBIIasg B MHOCTPAHHOI JIUTepaType HauMeHoBaHme «Ilapa-
mokca mpospaynoct» (Transparency paradox), cyTb KOTOPOI CBOIUTCS K TOMY, YTO IIPOCTOTA
U SICHOCTD M3/IOXK€EHVsI Hen30€XKHO COIPsDKEHa C YIPOIIEHISIMIU U YTPATON BaXKHBIX JleTasIel,
a CJIefloBaTeIbHO — C HeffocTaTkoM MHbopManuu'®. B3sATs, HanpuMep, CUTYaIMIo UCIIOIb30-
BaHUs TEXHONOTUI «BONbIINX JaHHBIX» /IS Iie/ell CO3/JaHysI ¥ PpacpOCTpaHeHNsl aipeCcHOI
pexmamsl. VIHpOpMIpOBaHHOE coracue CyObeKTa IepCOHA/IbHBIX JAHHBIX JO/DKHO MIPEJIIo-
JIaraThb COOOIIeHNe eMy TOYHOI MHPOPMAIVM O BUAX IIePCOHAIbHBIX JaHHBIX, COOP KOTOPBIX
OCYIIeCTBIIACTCS; JINIIAX, KOTOPBIM OHMU IlepefaeTcs I 06paboTKY, YCIOBUAX TaKoil 0Opa-

“ Tlonmutuka koHupeHumanpHocTn Google. Pemakima or 31.03.2014 r. URL:http://www.google.com/
policies/privacy/ (gata obpautennst: 14.02.2015).

* Tam xe. Kax OyzneT nokasaHo mainee, TOT (aKT, YTO COOTBETCTBYIOIIIE JAHHbIE IIPEJOCTAB/IAIOTCA B 00e-
3/7M4eHHOIT popMe B 310Xy BObIINX JaHHBIX He TapaHTIPyeT HEBO3MOXKHOCTH MAECHTU(IKALIMI Ha X OCHO-
Be KOHKPETHOTO MHAVBIJA.

* Solove D. Privacy Self-Management and the Consent Dilemma // Harvard Law Review. No. 126. 2013. P.
1884; Milne G., Culnan M. Strategies for Reducing Online Privacy Risks: Why Consumers Read (or Don’t Read)
Online Privacy Notices // Journal of Interactive Marketing. No. 18:3. 2004. P. 20-21.

B npuHIMIe faHHAS Ipo6remMa He SIB/ISIETCS HOBOJL, OHA XapaKTepHa A/t GOJIBIIMHCTBA CTAHAAPTHBIX
ZIOTOBOPOB, 3aK/II0YaeMBbIX IIOTPEOUTEIAMY, OFHAKO B cdepe M3ydeHMSA IONUTUK KOH(UAeHLIMATbHOCTH,
KOTOpbIe BOCIIPUHMMAIOTCS B Psifie 3apyOeXXHBIX MPABOIOPSAKOB KaK COCTABHAs YacTh Aorosopa (Ycmosmi
UCIIOIb30BAHNUS CEPBICA) OHA HMPOsIB/sieTcst Hauboree sspko. O mpobreMax MOHMMAHMSI IOTPEOUTESIMU CO-
Jiep)KaHNUS CTAaHAAPTHBIX YCTIOBUI IOTOBOPOB I CONPSKEHHBIX C 9TM KOTHUTHBHBIX OLIMOKAX CM. OApOOHee:
Kapanemos A.I., Casenves A.J1. CBobopa sorosopa u ee npepenst. T. 2. M., CratyT, 2012.

# Kim N. Wrap Contracts. Foundations and Ramifications. N.Y.: Oxford University Press, 2013. P. 83.

* Nissenbaum H. A Contextual Approach to Privacy Online // Daedalus. No. 4. 2011. P. 32-48; Richards N.,
King J. Three Paradoxes of Big Data // Stanford Law Review Online. No. 66. 2013. P. 42-43.
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OOTKU 1 ee Iie/IsIX; YCIOBIUSIX U IIOPSIIKE aHOHVMMU3AI[UI [IEPCOHATBHBIX JAHHBIX (IIPM Haju-
9y TaKoBOI) 1 T.Ji. O4eBUIHO, YTO BpeMEeHM Ha M3y4eHNe TAaKOTO pojia TOKYMEeHTa B IIpoLiec-
ce COBepIIeHN OOBIYHOI IOKYIIKM Yepe3 VIHTepHeT-MarasyH TpebyeTcsa MHOTO O0JIblIe, YeM
COOCTBEHHO Ha COBEpIIeHNe OKYIIKIL, & MIMEHHO BO3MOYXHOCTb COKOHOMUTD BpPeMsI SIBJISIET-
cs OJHOI 13 Hayboslee IPYB/IEKATe/IbHBIX YepT 3JIeKTPOHHOI KoMMepuun. Ilonyyaercs, 4To
KOHI[eNIyA NHGOPMIPOBAHHOTO COI/IACA Ha 00pabOTKY IIepCOHAIbHBIX JaHHBIX BCTYIAeT B
IIPOTHMBOPEYNE C OCHOBHOII IIeHHOCTBIO, IPEOCTAB/IAEMOl COBPEMEHHBIMI NH(POPMAILIOH-
HBIMY TeXHOJIOTMAMI: ONIePaTUBHOCTBIO COOTBETCTBYIONIX KOMMYHUKAIINIL (TPaH3aKIWIL).
Haxomen, gaxxe ecyt IpeICTaBUTD, YTO MHPOPMALVA B IIOJIMNTUKE KOHPUIEHINATbHOCTI
ObL/1a [TOCTAB/IEHA C HeOOXOAMMbIM YPOBHEM A€TA/IN3ALINI, A TAKXKE UTO IT0Tb30BATE/Ib [IPOUETT
U IOHAJI COfiep>KaHMe JOKYMEHTa, OIleHKa MM BO3MOXKHBIX PUCKOB, CBA3aHHbIX C COOTBETCTBY-
IOIVIMU TIOJIO>KEHUAMM, CONPSIKEHA CO 3HAYUTETbHBIMU CTOKHOCTAMY B CUTY OTJAIEHHOCTH
1 abCTPaKTHOCTY BO3MOXKHBIX HETaTVBHBIX ITOC/IeACTBUIL. Ecy HeraTuBHBIE IIOCTECTBUA
KYPeHMSA HEIIOXO MOJJal0TCA BU3yaNu3alli, B CUIIY YETO COOTBETCTBYIOIME YBEOMIEHNA U
1300paxkeHVs 0OJIbHBIX Ha yIIAKOBKAaX CUTapeT B HEKOTOPBIX CTpaHaX 06/IafaloT HeMasiol a¢-
(eKTUBHOCTDIO, BUSYaIN3UPOBATh HETaTVBHbIE IOCTIEACTBISI OT 06pabOTKIM OT/E/IbHBIX IIep-
COHA/IbHBIX JAHHBIX C VCIIOIb30BaHMeM TeXHONMOruII «bo/IbINX TaHHBIX» TOpasfo TpysHee®.
MHorve HeraTuBHbIe 3¢ (GeKThl HeHaJyIexalell 00paboTKM MepCOHAIbHBIX JaHHBIX UMEIOT
KYMYIATUBHBIV XapaKTep ¥ BO3HUKAIOT IMIIb 110 TPOLIECTBUM BPEMEHH, B TOM YMC/IE BCIIE] -
CTBMe KOMOVHMPOBAHV NAHHBIX U3 Pas3/IMYHBIX MCTOYHUKOB. O4YeHb CTIOKHO OIpefe/nTb,
Oypet nu pasrmantenne (06paboTKa) OFHMX IEPCOHAIBHBIX JAHHBIX, OYy4M BIOCTEACTBAN
06beayHeHHOIT ¢ MHOI MH(OPMAIIMeil, Blledb pasIyallleHne YyBCTBUTENbHOI /st CybbeKTa
IIepCOHA/IbHBIX HaHHBIX MH(popManyu. Kak U3BeCTHO U3 IICUXOIOTYM, CIIOCOOHOCTH JIIOfiei
IIpeAyTrafbIBaTh, KAK COOBITIS OTPA3STCS Ha MX 6/Iar0COCTOSTHUM B OYAyIIeM, KpaiiHe OrpaHm-
venbr”’. Oco6€HHO TPYAHO NPefyrafaTh, KAK TOT WIN MHOM «IAiK» B COLIMAIBHOI CETH, €f1-
HUYHBIN ITOMCKOBBIN 3aIIPOC 6o manHble GPS 006 omHOI oesnke MOTYT BIIOC/IEACTBIUM, IIO
IIPOLIECTBII IPOJIO/DKUTEIBHOIO BPEMEHY, OTPa3UTbC Ha YaCTHO XKI3HM ITOTIb30BaTe/LA’ .
VudopmanyonHas chepa ABIACTCA CANIIKOM TOHKOI MaTepyell LA TOTO, YTOOBI paccuy-
THIBATb HA TO, YTO B Hell OyieT paséupaTbcsi GOMBIIMHCTBO MO/Ib30Batereil cetn VHTepHer.
VHBecTMpOBaHMEe CBOETO BPEMEHM B M3y4YE€HME COOTBETCTBYIOIIMX IONOXKEHUI IOMUTUKYI
KOH(U/ICHIIVAJIBHOCTY AB/IACTCA MaJIONPOSYKTYBHBIM ellle U II0 TOV IpUYMHe, YTO TaKIe J10-
KYMEHTBHI ITO/IBEP>KEHBI YaCThIM M3MeHeHMAM. HeT HMKaKMX rapaHTuii, 4TO Yepe3 HEKOTOpoe
BpeMs VX [IOIOXKEHN He M3MEeHATCS, IIOCKOIbKY IIPaKTUYeCK) BCe IOMUTUKM KOHDUIeHIIN-
aJIBHOCTH COfiep>KaT OTOBOPKY O BO3MOXKHOCTH VX M3MEHEHMA B OHOCTOPOHHEM IIOPsfIKe™.
B) CpefHecTaTUCTIYECKNUII II0/Ib30BATeNb CeTH VIHTepHeT IocelaeT JecATKIY, a TO ¥ COT-
HU Be6-CalITOB KaXK/[BIIl MECSIII, IPAKTUYECKHU KaKIbIIT 13 KOTOPBIX OCYILECTBIISAET c6op 1 06-
PaboTKy oIpefie/IeHHOIT IIepcoHaIbHOI MH(opManuyu o HeM. Jaxke ec/u IPeAoNoXKIUTD, 9TO
TaKoOJl IO/Ib30BaTeNb TOTOB B IMIPUMHIMUIIE YAETATh CBOE BPEMS VM CUJIbI M3YYEHUIO BOIIPOCOB
VICIIOIb30BAHMA €r0 IePCOHA/IbHBIX JAaHHBIX,  COOTBETCTBYIOMIMII BeO-CaliT — IpPefoCTaB-
JIATb JOCTOBEPHYIO ¥ HOAPOOHYI0 MH(OPMALINIO, B ITOTe BCE PABHO IIOTy4YaeTCsA CIUIIKOM
0OIBIION [i/1s1 M3ydeHNs ¥ MOHUMaHUs 06beM nHpopmannu. K Tomy ke CylecTByeT HeMajo

* Calo R. Against Notice Skepticism in Privacy (and Elsewhere) // Notre Dame Law Review. No. 87. 2012.
P.1033.

0 Solove D. Op.cit. P. 1891.

! Crawford K., Schultz J. Big Data and Due Process: Toward a Framework to Redress Predictive Privacy
Harms // Boston College Law Review. No. 55:93, 2014. P.106.

2 Kim N. Op. cit. P. 84.

57



Poccwiickoe npaBso: coCTOsIHME, NePCreKTNBbI, KOMMeHTapum

006pabOTYNKOB [IEPCOHAIBHBIX TAHHBIX, C KOTOPBIMI II0Ib30BATE/Ib MOXKET He CTA/IKMBATHCS
HaIpsAMYIO, Bpoje MHGOPMAILIOHHBIX OPOKepOB, PeKTaMHBIX areHTCTB U T.I. O4eBUIHO, YTO
Henmb3A 3G (GEeKTNBHO YIPaBIIATh CBOell MHPOPMALVOHHON 6€30IIaCHOCTBIO B YCTIOBUAX OT-
CYTCTBUA 3HaHUIT 000 BCeX JIMIIAX, KOTOPBIE TaK VIV VIHA4Ye MCIIOIb3YIOT IepCOHA/IbHBIE JaH-
Hble, a TAKOKe 3HAHUIL O TOM, KaK MIMEHHO OHY 9TO [IeAI0T. DTO JIMIIHUI pa3 HONTBEPXKAAET
TOT (PAKT, 9TO eC/IM KKZAsk KOMIIAHUsI OYIeT CKPYIIy/Ie3HO OIUCBIBATH BCE CIIOCOOBL U 1je/n
006pabOTKI TepCOHAIBHBIX TAHHBIX, COBPEMEHHBIIT I10/1b30BATE/Ib — CYOBEKT IIePCOHATBHBIX
[QaHHBIX He B COCTOSIHUM 9TOI MH(OPMALIVell TI0TIb30BATHCS U [A€/IaTh CO3HATEIbHBII BBIOOP,
KOTOPBIII ITofpa3yMeBaeTcsl 3aKOHOM O II€PCOHA/IbHBIX JaHHBIX. B 9T0IT CBA3M IIOKa3aTe/IbHBI-
MU ABJIAIOTCA Pe3y/IbTaThl UCCIeRoBaHN A, IposefeHHOro B CIIIA: ycTaHOB/IEHO, YTO CpefHe-
CTATUCTUYECKNIT aMePUKaHel] JO/DKEeH 3aTpaTuTh npubmsntensuo 201 gac, B CTOMMOCTHOM
BBIPOKEHUN COCTAB/AKINX B cpegHeM 3 534 MO, Ha OHO TOJIbKO YTEHME ITOIUTUK KOH(bI/I—
IeHLMaIbHOCTY, Pa3MelIeHHBbIX Ha BeO-caiiTax, KOTOpble OH IocemaeT. IIpy aToM ecmn Kax-
foe nmuro GyfeT TPATUTh CBOE BpeMsi HA M3y4eHNUe IONMNTUK KOH(DUAEHINATIBHOCTI KaX/JOTO
Beb-caiiTa, KOTOpOe OHO ITOCEIAeT, TO 00IIAs CTOMMOCTD HOTEPSIHHOIO BPEMEHM B T€YEHNe
ropia OyzieT COCTaB/IATD IOpsiAKa 781 MIIp. JOmL.>.

Bce 9T0 IpUBOAUT K HEY TEINTE/ILHBIM BBIBOIaM: MH(YOPMUPOBAHHOE COITIACHE IIPENIIO-
j1araeT He00XOAMMOCTD IPUHATUA CYOBEKTOM IIePCOHATBHBIX JAHHBIX PAMA JVICKPETHDIX
pellleHNiT Ha PAaHHUX CTAAMAX UX 00pa6oTKM (KaK MPaBIIO, CTaguu c60pa epcoHaIbHbIX
JNAHHBIX), OGHAKO B CIUIy OCOOEHHOCTell IPUMEHEHN TeXHOMOrmil «BonbmX JaHHBIX»
MOC/IECTBUA TAKUX pellleHNIiT HeBO3MO)KHO IIPeAyrajarb Ha JaHHOM JTare. B urore mH-
dopMupoBaHHOe cormacue ABIAETCA B COBPEMEHHBIX YCIOBUAX He Oonree, yeM (pukimeit
M He MOXKeT BBIIOIHATH POJIb IJTABHOTO JIETMTHMMPYIOLMIET0 OCHOBAHNA I 00paboTKn
NePCOHATbHBIX JAHHBIX.

3.3. O6e3nnymBaHme nepcoHasibHbIX AaHHbIX
He ABNAETCA rapaHTUen X aHOHUMHOCTU
B 3noxy «bonblnx aaHHbIX»

O6e3nmunBanme IIepCOHAIBHBIX JAHHBIX SIBJISIETCS OHOI 13 Mep, HAIIPAB/IEHHBIX Ha M-
HVYMU3ALIIO PUCKOB IIPUYMHEHNS BPea FPaXXJaHaM B C/Iydae YTeUKM UX IIepCOHAIbHBIX JaH-
HBIX 13 MH(OpMAIMOHHBIX crcrem™. O6e3nMunBaHue MEPCOHANBHBIX HAHHBIX BBIIIOTHSET
BO)KHYIO COLMAIBHYIO (PYHKIMIO, 06ecredrBasi aBTOHOMMIO JIMIHOCTY Y€/I0BEKA U ero «He-
JOCATaeMOCTb» IS T€X, KTO He COITIACEH C BBICKa3aHHBIMIL IMI[OM MHEHMAMY INO0 ABAAETCA
HOTEHI[MATIBHO BPAXK/IeOHBIM K TeM YepTaM, KOTOpbIE Y HEro IPUCYTCTBYIOT (OIIpe/ie/leHHbIM
3a00/IeBaHVIAM, IIPOMCXOXK/ICHUIO, YOKIEHUAM 1 T.1.)™.

[Tox o6e3mMurBaHyeM IIEPCOHANBHBIX NAHHBIX IOHMMAIOTCS HENCTBUS, B pe3y/ibrare
KOTOPBIX CTaHOBUTCSI HEBO3MOXKHBIM (€3 MCIOIb30BAHNS JONOIHNUTENIBHON MH(OpMALn
OIIpee/INTh IIPUHA/JIEKHOCTD [IEPCOHANBHBIX JaHHBIX KOHKPETHOMY CyObeKTy [1epCcoHaIb-

3 McDonald A., Cranor L., The Cost of Reading Privacy Policies // Journal of Law and Policy for the Infor-
mation Society. No. 4. 2009. P. 544.

> Cm. mn. «3» 1. 1 Iocranosnenus [IpaBurenbctBa PO or 21.03.2012 N 211 «O6 yTBepKgeHNN MepedHs
Mep, HaIpaB/IeHHBIX Ha obecIedeHne BBIMOMHEHNA 00A3aHHOCTE, MpefycMoTpeHHbIX DeflepanbHBIM 3aKO0-
HOM «O TepCOHAIbHBIX JAHHBIX» 1 IIPUHATBIMU B COOTBETCTBUY C HYM HOPMATUBHBIMM IIPAaBOBBIMM AKTaMIH,
OIlepaTOpaMM, AB/IAIOIIVIMIICA TOCYAAPCTBEHHBIMIU M/TY MYHUIIUIIATbHBIMI OPTaHaMI»

%> Nissenbaum H. The Meaning of Anonimity in an Information Age // The Information Society No. 15:2.
1999. P. 142.
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HBIX IaHHBIX (CT. 3 3aKOHA O NMePCOHANTbHBIX IaHHBIX). TpeOOBaHMA U METOJBI IO 00E3TNIM-
BaHMIO [IEPCOHA/BHBIX JAaHHBIX yTBEpPXKMEHBI NprKazoM PockomHansopa®. Cpexu MeTO OB
06e3mYMBaHMA JAHHBIA IIPUKa3 YIOMJMHAET CIefyolie METONbl: BBeIeHMs MAeHTUdUKa-
TOPOB; M3MEHEHU COCTaBa MM CEMAaHTUKY; TeKOMIO3UIINY; IlepeMenBaHysA. KoHKpeTHbIit
METOJ BBIOMPAETCsI OIIEPATOPOM B 3aBUCUMOCTH OT Iieteil 1 3a7ad 06paboTKM TepCOHaTbHBIX
[aHHBIX, YIUTHIBAs, YTO 00e3/IMIMBaHIE IePCOHAIBHBIX JAHHBIX JO/DKHO 0becrednBaTh He
TOJIBKO 3AIIUTY OT HECAaHKI[MOHVMPOBAHHOTO MCIOIb30BAHN, HO ¥ BO3MOXKHOCTD UX 06pa-
00TKU, T.e. JaHHBIE TIOCTIE 00e3/IMYMBAHMSI JO/DKHBI 00/IaiaTh PSIIOM CBOJICTB, KOHKPETHBII
Hab0p KOTOPBIX 3aBUCUT OT IIPUMEHAEMOT0 MeToa 0b6e3mrunBanmsA. K umciy Takux cBoiticTs
OTHOCSATCS TIOMUMO BCETO ITPOYEro MOIHOTa (CoOXpaHeHue Bcelt nHOopMaIyu 0 HepCcoHab-
HBIX JJAHHBIX KOHKPETHBIX CyO'beKTOB, KOTOpast MMenach 10 00e3/MMIeHs1) U aHOHMMHOCTD
(HEBO3MOYXHOCTD OHO3HAYHOI MAeHTU(UKALNY CYO'bEKTOB JaHHBIX, IOTyYEHHbIX B Pe3y/ib-
Tare 06e3muanBaHus, 6e3 MpUMeHeHNs JOIOTHNTeIbHOI nHpopManun). IIpu aToM, Kak yKa-
3aHO B IprKase POCKOMHA/[30pa, OffHMM 113 CBOVICTB IIPMMEHSIEMOr0 MeTOfia 00e3/IMIMBaHs
ABJIAETCS 0OPATUMOCTD (TO €CTh BO3MOXKHOCTD IPOBEIEHNA leo0e3MMIMBaHNA — IpUBefie-
HMAA JAHHBIX K MCXOJHOMY BUJTY, O3BOJIAIONIEMY YCTAHOBUTD VX ITPUHAJIEKXHOCTb KOHKPET-
HOMY JIAIY), @ TAK)Ke BO3MOXKHOCTb KOCBEHHOT'O Jieo0e3/manBanms (BO3MOXKHOCTD IIPOBefe-
HISI le00e3/IMIMBAHNS C UCIO/Ib30BAHMEM NH(OPMALINY FPYTUX OLEPATOPOB).

BosHukaeT BOIIPOC, OTHOCSITCS /TN [ie[IepCOHAMM3NPOBAHHbIE JAHHbIE K KATETOPII IEPCO-
HAJIbHBIX JJAHHBIX VU IPEACTABILIIOT cO001T 0COOBI BIJ JAaHHBIX, Ha KOTOPBI He PACIpo-
CTPaHAETCA PEXNM IIePCOHANBHBIX JTAaHHBIX? PacIpocTpaHeHHOI ABJIAETCA TOYKA 3PEHMUS,
COITIACHO KOTOPOIT JlellepCOHAIN3aIsl BBIBOAUT JaHHbIE M3-TIOf, PeXXMMa IIepCOHAIbHBIX 1
B CBSI3U C 9TUM SIB/ISIETCA YEOOHOI abTepHATUBOI HeOOXOAMMOCTH COOIOfieH s 0OpeMeH -
Te/IbHBIX HOPM, CBSI3AHHBIX C 06pabOTKOII IIepCOHAIBHBIX TaHHBIX . EBporeiickas pabodas
TpyIIIa BO BOIIPOCAM [IEPCOHA/IbHBIX JAHHBIX IPUIIJIA K BBIBOLY O TOM, YTO €C/IM AHOHUMUSH-
POBaHHbIE JAHHbIE SB/ISIOTCS OOPATUMBIMIL, TO €CTh MOTYT OBITH BO3BPAILEHbI K ICXOHOMY
COCTOSIHMIO, TO OHM OTHOCATCS K KaTeropuy nHGOpManny, KOTopast MO>KeT KOCBEHHO OIIpe-
IeNNTD JIULIO, @ CIeOBATeIbHO — SAB/IAIOTCA TIePCOHAIbHBIMY JAHHBIMU™,

Poccuiickmit 3aK0H 0 IIepCOHA/IbHBIX JaHHBIX He IaeT IPsAMOIO OTBETA Ha JAHHBIN BOIIPOC.
Y4auTeiBas, 4T0 AepUHUINN IEePCOHANBHBIX JAHHBIX B €BPOIEIICKOM 1 POCCUIICKOM IpaBe
O4eHb OIM3KM, eCTh OCHOBAHNS [TO/IATATh, YTO HA 00€3/IMYMBAHNS JaHHBIE PACIPOCTPAHSET-
CsI TIPaBOBOT PEXXIM IIePCOHAIBHBIX JAHHBIX C HEKOTOPOIt crierpudukort. Tak, 3akoH o mep-
COHA/IPHBIX JAaHHBIX IIPeIyCMaTPMUBaeT /IBa CHeEIMaNbHbIX PaBI/Ia 00e3MIIeHHBIX JaHHBIX:
1) BO3MO>XKHOCTB X 06pabOTKM B CTATUCTUYECKUX M MCCIEOBATENbCKIUX IIeNAX 6es cormacus
monb3oBarens (1. 9 4. 1 ¢t. 9) u 2) o6e3nnunBaHue KaK anbTePHATUBY YAaIEHIIO TepCOHAb-
HBIX TaHHBIX II0 TOCTIDKEHNN 1iefert 06paboTku (4. 7 ¢T. 5)%.

% ITpuxas Pockomuagzopa ot 05.09.2013 N 996 «O6 yTBep>kaeHNN Tpe6OBaHMIT I METOLOB IO 00e3/II4I-
BaHUIO [IEPCOHA/IBHBIX JAHHBIX» (BMecTe ¢ «TpebOBaHMAMI U METOJAMM 110 00e3TMIMBAHNIO IIePCOHATBHBIX
JaHHbIX, 06pa6aTbIBaeMbIX B J/IHq)OpMa]_U/[OHHI)IX cucremax HepCOHaTIbHI)IX JAHHBIX, B TOM 41 CJI€ CO3JAaHHbIX 1
YHKUMOHMPYIOIVX B paMKax peanmsanyy QefepaabHBIX LieleBbIX IIporpaMm») (3aperncrpuposano B Mu-
nocre Poccun 10.09.2013 N 29935).

°7 Carey PData Protection: A Practical Guide to UK and EU Law. Oxford University Press. 2004. P. 58; Ohm
P. Broken Promises of Privacy: Responding to the Surprising Failure of Anonymization // UCLA Law Review
No. 57.2010. P. 1738.

% Opinion 4/2007 on the Concept of Personal Data, WP136 (2007), P. 18. URL:http://ec.europa.eu/justice/
policies/privacy/docs/wpdocs/2007/wp136_en.pdf(nara obpamrenns: 14.02.2015).

* 3akoHorpoekrTom Ne 416052-6 o BHeceHuy n3MeHeHuit B Peprepanbubiit 3akoH Ne 152 «O nepcoHaIbHBIX
IAHHBIX»[IPE/JIATaeTCs NOIOTHUTD IIOJIOKEHNEM O TOM, YTO «OIepaTophl ¥ MHbIE INIL[A, IOTYYMBLINE JOCTYII
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Y4unurbiBas, 4TO OONBIIMHCTBO METOMIOB JlellepCOHAIM3ALNY, YKa3aHHBIX B IprKase Po-
CKOMHQJI30pa, IPEeANoNaraioT o6paTuMOCTb, €CTb OCHOBAHVs I BBIBOA O TOM, YTO Jie-
NepCOHANN3aLNsA NIePCOHANbHBIX NAHHBIX HE BBIBOOMUT MX 33 PAaMKM [HeNCTBMA 3aKOHA O
NI€PCOHANIbHBIX JJAHHBIX. B KauecTBe MCKIIOUEHMA MOXKET pacCMaTpMBaTbCA TaKOM MeTO,
JerepCoHann3aly KaK U3MEeHEeHMe COCTaBa MM CEMAaHTUKM, KOTOPBIN IPOU3BOJSUT 3aMEHY
[epCOHA/IbHBIX JAaHHBIX Pe3y/IbTaTaMI CTATUCTUYECKOIT 06paboTKIL, 06061IeHNs 1IN yHae-
HIA 9acTU cBemeHnn®,

Tax wm nHave, Ha 06e3m4MBaHye (AHOHMMM3ALIMIO) IEPCOHA/IPHBIX JAHHBIX BO3/IAaraloT-
st 6orbIIIMe HAZIEXK/BI, TIOCKO/IBKY HAHHOE CPENCTBO SIB/ISETCS, TI0 MHEHNIO Psifia NCCTIEf0Ba-
Tesell, O HIUM 13 HarbosIee IepCIeKTUBHBIX CII0COO0B pelIeHN s BOIPOCa 3al[iTe [IepCOHAIb-
HBIX JaHHBIX B YCJIOBMAX MX IIOBCEMECTHOI Iepefaun mocpefctsoM cetu VintepreT®. OgHaKO
B 9110Xy «BoIbIINX JAHHBIX», KOT[ja CTAHOBUTCS BO3MOXKHBIM MAEHTUGULMPOBATD TMIHOCTD
IIOCPeICTBOM YCTAaHOBJIEHVISI KOPPEJLALMIL MeX/y HeCKOIbKIMM (parMeHTaMU JaHHBIX, 9¢-
(heKTUBHOCTD JAHHOTO CIIOCO6a BbI3bIBAaeT COMHeHUA®. IIpu 9TOM He Ba)XKHO, KaKOJt UMEHHO
MeTOJ] aHOHMMM3AL UM JaHHBIX UCIIONIb30BaH. /106011 ugeHTHdUKaTop mm nobas nHPopMma-
11 00 OTHOCUTEIBHO YHYUKAJIBHOM KadecTBe Mia (HalpyMep, ero My3bIKaIbHBIX IIPefIO-
YTEHVIAX W/IM IIOCEIeHHBIX MeCTaX) MOXKeT CIYXKUTb OCHOBaHMEM /I «OIO3HAHVA» JAHHOTO
JIMIA B pas/IMYHbIX 6a3aX JaHHBIX. PUCKY leaHOHMMM3ALNY B 3HAYUTEIBHON CTEIICHN VBN -
YMTUCD B CBSA3Y C IOSIBTICHVEM COLMAIBHBIX CeTell M MHBIX Be0-CailToB, I7ie IO OCTABIAIOT
3HA4YUTETIbHOE KOMuuecTBO MHpopMmanuu o cebe. Bipouem, nmpakrtudeckn mobdoe mericTBye
ITONIb30BaTeNA B ceTU VIHTepHET MOXKET CIy>)KUTh B KaueCTBe CBA3YIOLIErO 3BeHa K MIEHTH-
(UKL eTo TMYHOCTH, IIOCKOIbKY OHO OCTaBJIsAeT TaK Ha3bIBaeMblil 1iudposoii crex (digital
finger print — 6ykB. «111ppOBbIe OTIEYATKI IATIbL[EB»)

Hanpumep, B cBoe Bpems kommanusa AOL cienana o0IeqoCTyITHBIMY COBOKYITHOCTD CTa-
PBIX MOMCKOBBIX 3aIIPOCOB C HAMEPEHMEM JIaTh BO3MOYKHOCTb MX MCIO/NIb30BaHUA B MCCIIE-
IOBATeNbCKOM fesiTenbHOCTH. Habop maHHBIX M3 20 MIUIIMOHOB IOMCKOBBIX 3aIPOCOB 650
TBICSTY IIO/Ib30BaTeNel 3a epuoy ¢ 1 MapTa o 31 mast 2006 T. ObIT TIATEIBHO AHOHMMMU3KPO-
BaH: IYHbIE JAHHBIE II0/Ib30BaTeNIel B Bujje VIMeH ¥ IP ajjpecoB ObIIM yaaeHsl 1 3aMeleHbl
YHUKa/IbHBIMM IM(poBbIMU MaeHTUUKaTOpaMy. OIHAKO Ha OCHOBAHUM COIIOCTaB/ICHUA
Pas/IMYHBIX 3aIIPOCOB YAA/NOCh YCTAHOBUTD MYHOCTHU psAfia Monb3oBaTeneil. MoXXHO Impu-
BeCTM M MHOI mpuMep. VI3BecTHslil VIHTepHeT-cepBuc npokata ¢punbmos Netflix BbImycTmn
100 MIIIMOHOB 3amycell O MPOKaTe OT MOTYMIIMOHA [TOIb30BaTeIell, TMYHble UAeHTUU-
KaTOpbl KOTOPBIX GBIV YHA/IEHBI, C LIeIbI0 MPOBEAEHNsI KOHKYpCa Ha YAydIIeHIe CHCTeMbI
pexomenpganuit punpmos. OgHako cpaBHMB gaHHbIe Netflix ¢ MHBIMU 061IIEFOCTYITHBIMY UC-
TOYHMKaMM (B YACTHOCTM C JAHHBIMU 00 OILIeHKaX I0/Ib30BaTeNAMY (GYIbMOB Ha U3BECTHOM
BeO-caiite IMDD), mccnenoBareny IpyULIUIM K BBIBOAY, YTO Ha OCHOBE BCETO LIECTU OLLEHOK
(UIBMOB MOXKHO YCTaHOBUTD JTMYHOCTH IO/Ib30Baress B 84% ciydaes, a 3Has JjaTy OLeH-

K IIepCOHA/IBHBIM IaHHBIM He 00513aHbI 00eCIeYnBaTh NX KOHPUEHIMATIBHOCTD B CTydYae eC/Ivi OHYU ObUIM 06e-
smmuens» (4. 2 cr. 7) URL: http://asozd.duma.gov.ru/main.nsf/(Spravka)?OpenAgent&RN=416052-6 (Iata
obpamenns: 14.02.2015).

0 )XXapunos P., Tpugporosa FO. Bo3aMOXKHOCTY 06€3TMUMBAHNUA TIePCOHANIBHBIX JAHHbBIX B CUCTEMAX, MC-
OTIb3YIOIIMX Pe/SINOHHbIE 6a3bl JAHHBIX // YIIpaB/ieHe, BOIYMCIUTEbHAS TeXHNKA 1 MHpOpMaTrKa. Ne 2
(32),2014. P. 189.

¢ Cloud Computing Law / ed. by Millard C. N.Y.: Oxford University Press, 2013. P. 169-178.

82 Narayanan A., Shmatikov V. Robust De- Anonymization of Large Sparse Datasets // The University of Tex-
as. 2008 IEEE Symposium on Security and Privacy. URL:https://www.cs.utexas.edu/~shmat/shmat_oak08netf-
lix.pdf(mara obpamenns: 14.02.2015); Dwork C. Differential Privacy. ICALP ‘06. Proceedings of the 33rd Inter-
national Conference on Automata, Languages and Programming. Berlin: Springer, 2006.
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Kt — ¢ 99% TouHOCTN®. OCOOEHHO IOABEP)KEHDI eaHOHMMU3ALM JIIOAY, IIOIb3YIouecs
COLMANBHBIMM CETSIMI 32 CUET BO3MOXXHOCTM IIPOCIENNTH TAK HA3BIBAEMBIN «COIMATbHBIN
rpad» — APy>KeCK1e CBA3M MEXY [0/1b30BATe/ISIMU TAKUX CETell: MICCIeSOBAHNs JOKa3a
BO3MO>KHOCTb MACHTU(MKALMY aHOHVMHBIX II0/Ib30BaTe/Iell COLMANbHBIX CeTell MCKITIoUM-
TENbHO HAa OCHOBaHMM aHa/IM3a COLMaNIbHOro rpaga®.

Takum 06pasom, IBa OCHOBHBIX (paKTOpa: POCT IIPOUSBOJUTETLHOCTH 1 JOCTYITHOCTH BbI-
YVICTTUTENbHBIX MOLJHOCTEN, a TAKXKE OTPOMHBIN MacCCUB JIOCTYIIHOI B ceTu VIHTepHeT mmy-
HOIT MHGOpManUy — 06YCTOBIMBAIOT TEXHNYECKYI0 BO3MOXXHOCTD [IeAHOHMMU3ALINY JaXKe
TIIATENbHO OOE3NMYEHHBIX JaHHBIX, MO0 TI00ble 00e3IMYeHHbIE JAHHbIE BCETA MMEKT Ka-
KOVI-7160 aTpubyT, OTHOCUMBIIL K TMYHOCTY. Kak oTMedaeTcs, B 310Xy «BoNbIINX JaHHBIX»
IaHHbIe MOTYT ObITH MO0 MPEACTABMIATD LIEHHOCTD [ 06paboTKM, 1160 OBITH AHOHMMHBI-
M1, HO OfHOBPEMEHHO U TeM, U APYIrUM — Hukorga®. Yem 6onbliie cTeneHb 06e3/IMIMBaHMs
IaHHBIX, TEM MEHbIIIe IIEHHOCTD TAKMX JaHHbIX /I aHamn3a. Ecimn nHpopManst B coBpeMeH-
HOM MIpE€ [Ie/ICTBUTEIBHO IIPEACTAB/IseT COO0I0 HOBYIO «HE(Tb», TO HAUBHO OXIUJATH, ITO
KOMITaHNH GyZyT ee YHIUITOXATh BMECTO TOTO, YTOOBI M3BJIEKATH 13 Hee BBITOAY.

OpHako peajbHas1 IpobieMa KpoeTcs ellle ITyOyke: B TOJAB/IANIEM OOIbIIMHCTBE CIyda-
eB VIHTepHeT-KOMIIAHMAM VIV MHBIM JIML[aM, 3aMHTEPECOBAaHHBIM B IIOJTyYeHUY CBEIEHMIT, OT-
paXXaIoIUX IPU3HAKY JINLIA, He TpebyeTcst 3HaTh ero nMs. Kak orMeyaeTcs, «ec/y KOMIaHUs
nmeet nopsipka 100 eguamiy nHPOpMay 060 MHe, KOTOPbIe OKa3bIBAIOT BIMAHIE HA TO, KaK
OHa CTPOUT CBOM OTHOIIEHVSI CO MHOIO B I[N(POBOIL Cpefie, KaKasi pa3HUIa, 3HAIOT OHU MO€
UMS W HeT?»*. B COBpEMEHHBIX TEXHMIECKNX PeaisiX KOMITAHUY He 00513aTeTbHO 3HATD
MM JIMLA, YTOOBI IepCOHANMM3MPOBATh CBOE OTHOLIEHNE K HEMY U IpefaraTb COOTBETCTBY-
fouue ToBapsl (yeryrn). PeanbHas «oddmaiit» MMIHOCTD NUIIA He MEET 0COOOTO 3HAYEHIS
B CeTH VIHTEepHeT, MMEIOT 3HaUeHMe Te XapaKTePUCTUKI TMIHOCTH, B KOTOPBIX IPOSIB/ISETCS
[OBefieHIe U IPENIIOYTEHIS TNIIA B CeTI. «BOIbIIIe faHHbIE» TI03BOISIIOT CO3[JABATH [IeTAIb-
HBIE TOPTPETHI IIOfielT, 6€3 HEOOXOMMMOCTI PACKPBIBATH TPV 9TOM MX PeanbHble TNMIHOCTIH.
B TOIT Mepe, B KaKOil 3TV JAaHHbIE YINTHIBAIOTCS [PV IIPUHSITUY PEIIEHNIT B OTHOIIEHNN Ta-
KOJI IMYHOCTHU (HAIpyMep, IPUHSATHE pelleHNs O 3aKTI0UeHMN WM OTKase B 3aK/II0UeHUN
IOrOBOpa, OIpefeieHNe MHANBULYaTbHOI CTOMMOCTH TOBapa [/Isl Hero, HallpaB/IeHu! Tep-
COHAIM3MPOBAHHOI PEKTaMBbI M/IM MHOTO KOHTEHTA J/IS1 HETO U T.IL.), 3alTa TepCOHAIbHBIX
IaHHBIX, obecrieynBaeMas IIOCPEACTBOM UX 00e3TMIMBAHISI, MAJIO UTO 3HAYNT. B MHOCTpaH-
HOI1 UTepaType IO ITOIl IPUUMHE Y>Ke BBICKA3BIBAIOTCS MHEHISI O TOM, YTO HEOOXOLUMO
[IEPEXOMUTh OT PETY/IMPOBAHNS COOCTBEHHO IIEPCOHANIBHBIX JAHHBIX K PETYIMPOBAHNUIO 060-
pora nHdpopmanuy B nenomM”. Tak yay nHade, B HOBBIX TEXHOTOTMYECKMX peaniax 06esmm-
YyIBaHNe JaAHHBIX y>Ke He MOXKeT BBIMONHATH GYHKIMIO 3¢ PEeKTHBHOIO CPefCTBA 3aIUThI
MEePCOHATBHBIX JAHHBIX I B 00/ee I'T06aTbHOM CMBICIIE — YACTHOI YKU3HU TPasKIaH.

CkasaHHOe He O3HavYaeT, YT0 00e3mIBaHme ePCOHANbHBIX JAHHBIX ABIAETCS Oecrones-
HBIM ¥ OT HErO CJIEAyeT OTKA3aThCsl, PeUb UAET O TOM, YTO OHO He [JO/DKHO PacCMaTpUBAThCS
B Ka4ecTBe CPECTBA, 6€3yCIIOBHO JOCTATOYHOTO /15t 9 PEKTUBHOI 3aIUTHI IIePCOHANTBHBIX
[QHHBIX B 91I0XY «BO/BIINX JaHHBIX», M BO3/IATaTh HA HETO Ype3MePHBbIe Ha/JeXKIbL.

 Maiiep-Illen6epeep B., Kykvep K. Yka3. cou. C. 162.

¢ Narayanan A., Shmatikov V., De-Anonymizing Social Networks. 30th IEEE Symposium on Security &
Privacy, 2009. URL: http://userweb.cs.utexas.edu/-shmat/shmat-oak09.pdf(/Tara o6pamenns: 14.02.2015).

% Ohm P. Op.cit. P. 1704.
% Lane J., Stodden V., Bender S., Nissenbaum H. Op.cit. P. 70.

 Gutwirth S., Hert P. Regulating Profiling in Democratic Constitutional State in Profiling the European
Citizen: Cross-Disciplinary Perspectives / ed. by Hildebrandt M. Dordrecht: Springer, 2008. P. 289.
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BbiBOoAbI

Texunonorun «BonbIINX TaHHBIX» 03HAMEHOBAIM MOMEHT, KOT/Ia IOHATHE «MHpOPMaLN-
OHHOe 00111eCTBO» IIPUOOPENIO MOTHOLEHHbI cMbICT. VHbopMalya nprobperna cTaTyc LieH-
HOTO aKT/Ba — CBOETO POja HOBOI Hep T, — BBICTYMAIOLIelt ABVDK YLt C1Ioi nHGpopMaru-
OHHOTO 001IleCTBa MOJOOHO TOMY, KaK TPaJUIIMOHHast He(Th BBICTYIIA/Ia [IABHBIM PECypPCOM
B 9II0XY MHAYCTpUAIbHOro obmectsa. TexHomornn «BombIINX JaHHBIX» CYIAT OOMbIINE BbI-
TOZIBI B CaMbIX PasIMYHBIX cepax: IOsBIEHME HOBBIX OM3HeEC-MOJiesIell, ITIOCTPOECHHBIX Ha
MHAMBNIyaTbHOM OTHOLIEHMN K KIIMEeHTY; COBEPLICHCTBOBAHME CHCTEMbI 3[[paBOOXPaHeHM,
y/ydllleHne KPUMMHOTEHHOI CUTYalluy B KPYIIHBIX TOpofaX, 60pbba ¢ MOIIEHHIYECKNMM
peiictBusmu 1 T.5. OfHako «Bonblie faHHbIe» MEIOT U TEMHYIO CTOPOHY, O0/Iajiast 3Ha4N-
Te/IbHBIM IIOTEHIMA/IOM J/I BTOP)KEHVA B YaCTHYIO )KM3HD IrpakiaH. IIpo6/ieMbl, CBA3aHHbIE
C BIMsHVEM TEXHONMOTUIT «BONBIIMX TAaHHBIX» Ha MPUMEHEHNE 3aKOHOMATENbCTBA O MEPCO-
Ha/IbHBIX JaHHBIX, Ipu3HaHbl B EBporme. EBpomneiickas pabodas rpyIma mo BOIPOCaM Iiep-
COHA/IbHBIX TAaHHBIX YKas3asa, YTO BBI3OBBI, OpOCaeMble TEXHOMOIMAMY «BONBIINX TaHHBIX»,
TPeOYIOT MHHOBAL[MOHHOTO ITOXO/A K TOJIKOBAHUIO U IPYMEHEHII0 6a30BBIX IPUHI[VIIOB 3a-
KOHOJIaTe/IbCTBA O [IePCOHAIbHBIX JAHHBIX, @ TAKXKe VX Ha/IbHEIIIIero COBepIIeHCTBOBAHNMA,
XOT#, IO ee MHEHWIO, Ha JAHHOM 9Talle PAaHO TOBOPUTH O TOM, UTO JJAHHbIE IPUHIINIIBI A0CO-
JTIOTHO He IeJICTBYIOT B HOBBIX peanax®™.

B Hacroseit ctaTbe 6bIIO POAEMOHCTPUPOBAHO KOHMIUKTHOE COCTOSHNE TeXHOMIOTHUIA
BonmblLnx JaHHBIX C 3aKOHOJATEIbCTBOM O IIePCOHA/IbHBIX JAHHBIX Ha IIpUMepe TPeX I0JI0-
YKEHMII TTOC/IeIHETO0: MPUHIINIIA MYHYMU3ALNY JaHHBIX U OTpaHMYeHus 06paboTku 3apaHee
OIIpefie/IeHHOI! 11e/IbI0; KOHIIEMIUY NHGOPMUPOBAHHOTO COITIACHUS KaK KIII0YEBOTO OCHOBA-
H11sA 06pabOTKI, @ TAK)Ke BO3MOXKHOCTY 00e3/TM4MBaHsA ePCOHAIbHBIX TaHHDIX C LIe/IbI0 IC-
K/TIOYeHMsI IOJTyYeHHbIX JAHHBIX U3-TIOf, Ie/ICTBI 3aKOHO/IATE/IbCTBA O IePCOHANTbHbIX JJaH-
HbIX. OffHaKO ObUIO ObI HAMBHBIM I10JIATATh, YTO STUM IPOOIEMbI McYepIbiBaioTcA. Ha camom
fiere TeXHONOruy «BOoNbIINX JAHHBIX» OOHa)KAIOT OYEBMIHBIN (HaKT: 3aKOHONATENbCTBO O
HePCOHA/IbHBIX JaHHBIX B TOM BU/JI€, B KAKOM OHO ObII0 copMy/mupoBaHo elile B KonBeHImm
1981 r., CTaHOBUTCS BCe MeHee I MeHee aJleKBaTHBIM COBPEMEHHBIM TeXHOTIOTMYeCKIM peajin-
M U HYX/JaeTcsl B CyllecTBeHHOI mepepaborke. KocMeTndyeckoe mmn TodedHoe U3MEHEHME
CYIIECTBYIOLETO Pery/IMpoBaHiiA B cepe 3aliTh IePCOHANTbHbIX JaHHbIX He CIIOCOOHO Clie-
7aThb ero 3G PEKTUBHBIM, a CIIOCOOHO I YBETUYUTD CTEIIEHb €r0 OTPBIBA OT PEabHOCTH.

ITepeocMBIC/IEHIIO HO/DKHBI TTOfIBEPIHYTHCA TaKye 6a30Bble KaTeropyu, Kak MOHATHE T1ep-
COHA/IbHBIX JJAHHBIX U TIOHATIE ONlepaTopa MepCOHATbHBIX JaHHBIX. B ycmoBusax, xorga coop
CBEfIEHMIT O TI0/Ib30BATE/AX HOCUT MAaCCOBBIIT XapaKTep, JaXke caMblit 6e306MaHbIIT PpparmMeHT
TaKolt nHbopMaryu (CBefieHNs O HOCEIeHNN CaliTa VI COBEPIIeHIN MTOKYIIKM) OyLy4n co-
eIMHEHHBIM C IPyToil Mofo6HOI MHpOpMaILueli, CtocobeH JaThb ropasfo OOblile CBeeHIt
0 JIMIie, YeM COBOKYITHOCTD €0 aHKETHBIX JaHHbIX. JJOCTOIHBI /I TaKye eAMHNLbI MHpOpMa-
IV 0CO6OTO PeryTMpoBaHNsA My TeM IPUAAHNA MM CTaTyca epCOHATbHBIX JaHHBIX? JIn6o xe
MMeeT CMBICI BBIIETTUTD X B 0COOYIO KaTerOpyIo C OTAE/IbHBIM perymnpoBanneM? Biuser mm
AHOHVMHOCTD IV MCIIO/Ib30BaHMe IICEBOHMMa Ha BO3MOXXHOCTb KBa/TN(UKALINU COOTBET-
CTByIOIell nH(pOpPMAIMM KaK IepCOHAIbHBIX TaHHBIX? DTHU BOIPOCH TPEOYIOT paspelieH s

6 Statement on Statement of the WP29 on the impact of the development of big data on the protection of
individuals with regard to the processing of their personal data in the EU. Article 29 Data Protection Working
Party, WP221. September 16, 2014. URL: http://ec.europa.eu/justice/data-protection/article-29/documenta-
tion/opinion-recommendation/files/2014/wp221_en.pdf (maTao6pargenns: 14.02.2015).
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BecniperieienTHBIe MacuITaObl HUPKYyIMpyoLeir B ungposoit Gopme nupopmannu 06
VHAVBIU/AX IIOBJIEK/IN IOSIB/IEHNE 3a Py0OEXXOM HOBBIX MIPOKOB HA PbIHKe MH(MOPMALINIL
MHPOPMAIVIOHHBIX OPOKEpOB, KOTOpbIe Ha OCHOBE CTEKAIOI[eiCs K HUM U3 pas3/INYHbIX VIH-
TepPHeT-CEPBJCOB IAHHBIX COCTABJIAIOT JleTalbHble NPOdallIbl IpaXKiaH M IPETOCTaBILAT
TOCTYIl K HUM 3aHTepecOBaHHBIM jmuaM. CyllecTBylolllee peryImMpoBaHue, IOCTPOCHHOE
Ha IIOHATUY OIepaTopa NEepPCOHA/IbHBIX JJAHHBIX, He YYUTHIBAeT CYLIECTBEHHBIX Pas/INdmil
Mexny 1) munaMy, oCyIecTB/IAMVMY IIePBUYHBI cOOp JaHHBIX (pas3mn4Horo popa MH-
TepPHeT-CepPBICaMI); 2) IVIIAMIA, arperYpYIOLMIL Ha IpoQecCHOHaIbHO OCHOBE TaKIe JaH-
Hble [IOCPECTBOM TeXHOIOrNiT «Bo/IbInx JaHHBIX» B Ipogaiiiel u 3) muuamu, mpuobpera-
IOIMMI JOCTYI K TaKMM IpodaiiiaM Ajist COOCTBEHHBIX HYX[ (Hampumep, GpuHAHCOBBIMM
YUpeXIeHVAMU JIA OLIeHKM IIATeXKeCIIOCOOHOCTI KIeHTa). Bce ykasaHHbIe /IUITa ABJIAIOTCA
olepaTopaMy IepCOHAIbHBIX JAHHBIX, OGHAKO UX JISVICTBMA MMEIOT Pas/IMYHbII XapaKkTep 1
MOTYT BJIeYb pa3/IYHble IOCIeACTBIA 1A CyObeKTa IIePCOHA/IbHBIX JAHHBIX C TOUKU 3PEHNUA
BO3MOYKHOTO Bpefia OT IX HeHaJlIeXaleir 00paboTKIL.

YKka3aHHbIe BOIIPOCHI He/Tb3sl PEIIUTh, He OTBETVB IepPBOHAYA/IbHO Ha IVIABHBIN BOIIPOC:
SBJIAIOTCS JIV IIePCOHAJIbHbIE JAHHBIC TOBAPOM VIV OHU SIBJIAIOTCS HEOTUYXK/JaeMbIM HEUMY-
IIeCTBEHHBIM 61aroM? B 110/1b3y Ka>kKIoil TPaKTOBKY MOYKHO IIPMBECTY MHOXKECTBO apryMeH-
ToB. OfHaKO OFHMM 13 Haubojee 3HAYMMBIX ABJIAETCA TO, YTO OOJIbIIAA YaCTb YCIENIHBIX
OusHec-Mofieelt B ceTy VIHTepHET OCHOBAaHA HA MCIIO/IB30BAHMY [EPCOHATBHBIX JAHHBIX B
KaueCTBe «Ba/IIOTBI», KOTOPOIl IO/Ib30BATE/NIb PACIUIAUMBAETCA 32 BO3SMOXKHOCTD JCIIONIb30-
BaHV COOTBETCTBYIOLIErO cepBrca. VIMeHHO JaHHbIE IIO/Ib30BATENIel] ABIAIOTCA OTHUM VC-
TOYHIKOM MHOTOMJJUIMAPHHBIX JOXOJOB COLMA/IbHBIX CeTell, IIOUCKOBBIX CEPBUCOB ¥ MHBIX
IT-xomnanuit. OfHAKO 3TOT (PaKT UTHOPUPYETCs OOIBLIMHCTBOM II0Ib30BaTeNIel, KaK, BIIPO-
94eM, ¥ POCCUIICKVIM 3aKOHOJATE/IbCTBOM, He IPU3HAIOMINM IIPeOCTaB/IeHe TTepCOHAIbHBIX
JaHHBIX Ha 00pabOTKy B Ka4eCTBe BCTPEYHOTO IPEfOCTaBICHNA /LA Leyleil KBamduKanum
JoroBopa B KauecTBe Bo3MesiHOro (cT. 424 T'K P®). Tak mnn nHade, OT OTBeTa Ha JAHHBII
BOIIPOC OyZeT BO MHOIOM 3aBJCETH PELIEHIE U BCEX OCTA/IbHBIX, paHee 0003HAYeHHBIX MPO-
61em. TIOMBITKY ITOMCKA OTBETOB Ha IIOCTABJIEHHBIE IIPOOIEMBI OYAYT MPEAIPUHSITEL B Aa/Ib-
Heilmux paboTax aBTopa.

Bu6nuorpadusa

Maiep-LLeH6eprep B., Kykbep K. BonbLuve aaHHble. PeBontouus, KoTopasi UISMEHUT TO, KakK Mbl KUBEM,
paboTtaem n mbicnum. M.: ManH, MiBaHoB 1 ®epbep, 2014. 240 c.

Bauuno W.J1., Cepruenko J1.A., KpuctaneHbii B.B., ApelueB A.T". [lepcoHanbHble AaHHbIe B CTPYKType
MHOPMaLMOHHbIX pecypcoB. OCHOBbLI MPaBoOBOro perynupoBaHus. MuHck: bennutdong, 2006. 474 c.

Bparunckuin M.N., ButpsaHckun B.B. [loroBopHoe npaBo. T.3: [JoroBopbl O BbINOMHEHWM paboT 1 okasa-
Hum yenyr. M.: CtatyT, 2011. 872 c.

BowiHukaHuc E. MNpaBo MHTeNnnekTyanbHoMm COGCTBEHHOCTH B LiMdpoByto anoxy. MNapagurma 6anaHca un
rmbkoctn. M.: FOpucnpyaeruus, 2013. 552 c.

>KapuHos P., TpudgoHosa 0. Bo3amMoxxHOCTM 06e3nnymnBaHns NepcoHarnbHbIX AaHHbIX B cMCTEMax, Uc-
NoMb3YHLLMX PensLMOHHbIE Ba3bl AaHHbIX // YNpaBneHue, BblYMCAMTENbHAsA TEXHUKA 1 MHOpMaTHKa.
Ne 2 (32), 2014. C. 188-194.

Bygrave L. Data Privacy Law: An International Perspective. Oxford University Press, 2014. 233 p.

Calo R. Against Notice Skepticism in Privacy (and Elsewhere) // Notre Dame Law Review. No. 87.
Pp. 1027-1072.

Carey P. Data Protection: A Practical Guide to UK and EU Law. Oxford University Press, 2004. 532 p.

Crawford K., Schultz J. Big Data and Due Process: Toward a Framework to Redress Predictive Privacy
Harms // Boston College Law Review. No. 55:93, 2014. Pp. 93-128.

63



Russian Law: Conditions, Perspectives, Commentaries

Gutwirth S., Hert P. Regulating Profiling in Democratic Constitutional State in Profiling the European
Citizen: Cross-Disciplinary Perspectives / ed. by M. Hildebrandt, S. Gutwirth. Dordrecht, Springer,
2008. 374 p.

Joh E. Policing by Numbers: Big Data and the Fourth Amendment // Washington Law Review. 2014.
No. 89:35. Pp. 35-68.

Kim N. Wrap Contracts. Foundations and Ramifications. N.Y., Oxford University Press, 2013. 240 p.

Lane J., Stodden V., Bender S., Nissenbaum H. Privacy, Big Data and the Public Good: Frameworks
for Engagement. Cambridge University Press, 2014. 344 p.

Milne G., Culnan M. Strategies for Reducing Online Privacy Risks: Why Consumers Read (or Don’t
Read) Online Privacy Notices // Journal of Interactive Marketing. 2004. no. 18:3. P. 15-29.

Millard C. (ed.). Cloud Computing Law. Oxford University Press, 2013. 416 p.

McDonald A., Cranor L., The Cost of Reading Privacy Policies // Journal of Law and Policy for the
Information Society. 2009. No. 4. P. 543-568.

Narayanan A., Shmatikov V. Robust De-Anonymization of Large Sparse Datasets // The University of
Texas. IEEE Symposium on Security and Privacy, 2008. P. 111-125.

Narayanan A., Shmatikov V., De-Anonymizing Social Networks. IEEE Symposium on Security and
Privacy, 2009. P. 173-187.

Nissenbaum H. The Meaning of Anonimity in an Information Age // The Information Society. 1999.
No. 15:2. P. 141-144.

Nissenbaum H. A Contextual Approach to Privacy Online // Daedalus, 2011. No. 4. P. 32—48.

Ohm P. Broken Promises of Privacy: Responding to the Surprising Failure of Anonymization // UCLA
Law Review No. 57. 2010. P. 1701-1777.

Rajesh D. The NSA and Accountability in an Era of Big Data // Journal of National Security Law &
Policy, 2014, no. 7. P. 301-310.

Richards N., King J. Three Paradoxes of Big Data // Stanford Law Review Online. No. 66. 2013. P. 41-46.

Solove D. Privacy Self-Management and the Consent Dilemma // Harvard Law Review. No. 126. 2013.
P. 1880-1903.

64

The Issues of Implementing Legislation on Personal Data
in the Era of Big Data

Alexander Savelyev

Senior Legal Researcher, Center on Information Law, National Research University Higher School
of Economics, Legal Advisor of IBM Russia/CIS, Member of Advisory Board at the Federal Services
for Supervision of Communications, Information Technology and Mass Media, Candidate of Juridical
Sciences. Address: Myasnitskaya Str. 20, Moscow, 101000, Russian Federation. E-mail: garantus@
rambler.ru.

Abstract

This paper analyses the impact of Big Data technologies on data protection legislation, which represents
one of the main legal outposts of privacy in digital environment. The paper describes the origin of what
is currently called Big Data, its definition and examples of its application in various spheres. The main
focus of the paper is on the analysis of compatibility of Big Data technologies with the core principles of
data protection legislation. Based on the analysis, the author comes to a conclusion that such principles
as purpose limitation, data minimization; informed consent as a main basis for processing personal
data are substantially eroded by Big Data. Purpose limitation and data minimization are at odds with
the concept of data reuse, which underpins the philosophy of the Big Data age. Informed consent is
impossible in the situations where a specific goal of data processing cannot be provided, and it cannot
be provided due to unpredictable nature of potential data uses of in Big Data age: to limit processing
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data by specific purposes means rejection of the benefits of Big Data. In addition, the point is made that
contrary to the popular view, anonimity of personal data is not an effective solution of existing problems
with personal data in Big data era, due to widely available opportunities for de-anonymization provided
by cheap computing power and a vast amount of information currently available on the Internet. The
paper has a purpose of highlighting the problems in data protection legislation and initiating discussions.
It is expected that possible solutions to them will be a subject of subsequent papers.
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MaTepuanbHaAa nogaepxkKa
caMo3aHATOCTU 6e3paboTHbIX
rpa>kgaH: anroputm U acnekTbl
npaBonpuMeHeHuUA

0.10. NMNasnoBckan

cTapwui npenogasaTenb kKadenpbl TPyAoBOro npasa HaumoHanbHOro uccrnenoBaTenbCkoro
yHuBepcuTeTa «BbicliaAa wKona 3KOHOMUKMW», KaHamaaT opuanydeckux Hayk. Agpec: 101000,
Poccuinckaa ®epepaumnna, Mocksa, yn. MacHuukan, 20. E-mail: olga_pavlovskay@hse.ru

AHHOTaUuMA

C MomeHTa BCTynneHna Poccumn Ha pbIHOYHBIV MyTb Pa3BUTWA BOMPOCHI COAENCTBUA 3aHATOCTU U TPY-
[OYCTPOWCTBA rpaXkhaH He yTpauMBaloT CBOeW aKTyanbHOCTW. [ocynapcTBEeHHaA nonuTrka B obnactu
COLENCTBMNA 3aHATOCTN HACEeNEHNA HanpaBneHa Ha pas3BuTHE TPYLOBbLIX PECYPCOB, NOBbILLEHWE NX MOBWb-
HOCTM, 3aLUMTY HaUMOHANBLHOTO pblHKa Tpyaa, obecneveHne 3aHATOCTY U NpeaynpexaeHna 6e3paboTulibl.
[ocynapcTBeHHanA nonnTuka B cpepe coaericTBUA 3aHATOCTU OCYLLECTBNAETCA NOCPEACTBOM NPOBEAEHMA
cneumarnbHbIX MEpPONPUATUIA, CNIOCOOCTBYIOLLMX POCTY 3aHATOCTM rPadkKAaH C y4acTMeM OpraHoB rocyaap-
CTBEHHOW BNacTu Bcex ypoBHen. OAHNM U3 KIMOYEBbIX HarnpasBneHni rocyaapCTBeHHOW NOMTUKN B AAHHON
obnacTn ABMIOCL 3HAYNTENbHOE ycuneHve ponu cybbekToB Poccuiickon denepaumn B perynnpoBaHmnmn
pblHKa Tpyaa nyTeMm AenerMpoBaHnA UM 3HaYMTeNbHOW YacTu dpeaepanbHbIX MOMHOMOYUIA B cdepe 3aHA-
TOCTWU HaceneHus, ¢ BblaeneHnem cybcnavn na cenepanbHoro 6oaxeTa Ha coprHaHCMpoBaHue pervo-
HasbHbIX MPOrpamMM Mo CHYXXEHWUIO HaNPAXKEHHOCTM Ha PbiHKE Tpyaa B KOHKPETHOM cybbekTe Poccuiickoi
depepaumun. B pamkax permoHasnbHbIx nporpamMm cy6bekTbl Poccuiickon defnepaumm 3a cHeT cpeacTts cob-
CTBEHHbIX 6I0AXKETOB OCYLLECTBNAIOT AOMOMHUTENbHbIE Mepbl B chepe COAENCTBUA 3aHATOCTU HaceneHna
1 3aWmThl OT 6e3paboTuLibl, @ TaKXe Mo CcoLMarnbHON NoAnepXKe rpaXkAaH C Lenbio CHATWUA HanpAXKEHHO-
CTW Ha pbliHKe Tpyaa. K ogHON 13 Takux Mep, CrocoBCTBYIOWMX CHATUIO HANPAXEHHOCTU Ha pblHKe TPyAa,
OTHECEHO COAEeVCTBINE Pa3BUTUIO MANoro NpeanpUHUMAaTensCTBa U CaMo3aHATOCTU. OTO COAENCTBME OCY-
LiecTBNAETCA NyTeM NPefoCTaBeHNA rpaxkaaHam rocyAapCTBEHHbIX CyOCUMANIA Ha OTKPbITUE COBCTBEHHOO
[ena B paMKax AeCTBYIOLLMX PermoHanbHbIX LieneBbix nporpamM. B naHHOM cTaTbe NpeanpuHATA NonbiTka
npoaHanMavpoBaTh NPaBOBbIe acrneKTbl OCYLIEeCTBNEHWNA MaTepuarnbHOM NoAAESPXXKM CaMO3aHATOCTY rpadK-
[aH 1 HekoTopble, Tpebylolwme AeTanbHOr0 PaCCMOTPEHUA BONPOCHI MPaBONPUMEHNTENIbHOW NPaKTUKK No
0003Ha4YeHHON B HaCToALLel cTaTbe Teme. VX npaBoBaA OLEHKa M CUCTEMHbIN aHanM3 JaloT aBTopy OC-
HOBaHWEe YCOMHUTBLCA B 3Ch(HEKTUBHOCTY Takon MOAAEPKKM B COBPEMEHHbBIX 9KOHOMUYECKMX YCMOBUAX,
a crnoxvBslueecA npeacTasneHne o 6€3BO3ME3AHOCTU BbIAENAEMON rocyAapCTBEHHON €AVHOBPEMEHHON
[eHeXHON Bbinnatbl (Cybcnanm) Ha pasBuTe NpeanpuHUMaTenbCKo AeATeNbHOCTM nonaratb 3aBefoMo
owmnbo4HbIM. BMecTe ¢ Tem, AaHHbI BONPOC, N0 MHEHWIO aBTOPa, HOCUT AMCKYCCUOHHbIV XapakTep.

KnioueBble cnoBsa

3aHATOCTb, TPYAOYCTPOICTBO, Cy6CuaNA, coLmanbHan NoaAepXKKa, MUHUMANbHbIA padmep onnarbl Tpyaa,
NPOXXMTOYHbBIA MUHUMYM, CYA, pervoHarnbHan nporpaMma, Camo3aHATOCTb.

Bubnnorpaduyeckoe onucaxue: Masnosckaa O.10. MaTepunanbHaa nogaepXxka caMo3aHATbIX rpaXaaH:
anropyvTM 1 acnekTbl NpumeHeHua // Mpaso. XXypHan Beiciuei Wwkonbl a3koHomukm. 2015. Net. C. 67-80.

JEL: K31

67



Poccwiickoe npaBso: cocTosiHMe, NeperekTnBbl, KOMMeHTapum

C rex mop, kak PoccusA BcTynmia Ha peIHOYHBIN MyTh PasBUTHA, BOIIPOCHI COAECTBIA
3aHATOCTI M TPYHAOYCTPONCTBA TPAX/aH He yTPauMBaIoT aKTyanbHocTu'. JocygapcTBeHHas
HONMUTUKA B OOTIACTU COAENICTBUA 3aHATOCTU HACETEHNs HAIIPaB/IeHa HA «PasBUTHUE TPYHO-
BBIX PECYpPCOB, MOBBIIIEHIE X MOOWIBHOCTH, 3aIUTy HAIMOHAJLHOTO PBIHKA TPyAa, 0be-
CrieyeHye PaBHBIX BO3MOXKHOCTeN BceM TpaklaHaM Poccum He3aBMCHMO OT HAI[MOHA/IbHO-
CTH, IO, BO3PACTa, COLMABHOTO MOMIOKEHNS, HOMUTUIECKNX YOKIEHUT M OTHOLICHNS
K peUTUM B peanysaluy IpaBa Ha JOOPOBOIBHBI TPYA M CBOOGOHBI BEIOOP 3aHATOCTH,
OCYILeCTB/IIEMBIIl B paMKaX 3aKOHHOCTH, COAEIICTBIUS PasBUTHIO UX CIIOCOOHOCTe K ITPpOon3-
BOAUTEIBHOMY, TBOPYECKOMY TPyRYy»*. Ee 1jenb — obecreueH e 3aHATOCTH, IPeYIPEKIeHNe
MacCCOBOII 11 COKpallleHue JInTenbHoit (6osee ofHOro rofa) 6espadoruisl. [ocymapcTBeHHas
HONMUTHKA B chepe COfeCTBIS 3aHATOCTI OCYILECTBIACTCS ITOCPEACTBOM MPOBEfeHNMs Clle-
L[Ma/IbHBIX MEPOIPUATHUIL, CIIOCOOCTBYIOMUX POCTY 3aHATOCTI IPAXK/JAH € YIaCTEM OPTaHOB
TOCYJJApCTBEHHOI B/IACT! BceX YpoBHeit. OIHUM 13 K/II0YEeBbIX HAIIPABJIEHNIT TOCY/JapCTBEH-
HOI1 TOTIUTUKY B JaHHOIT 06/1aCTY IBUTOCH YCU/IEHUE POTIN U BIIVISTHUS [IeATeTbHOCTI CYObeK-
ToB Poccuiickoit ®efiepany B peryIMpoBaHuU PbIHKA TPY/A Iy TeM He/lerMpOBaHMs UM 3Ha-
IUTEIbHON YacTy (efiepaTbHBIX OTHOMOYNMIT B cepe 3aHATOCTI HAaCeTIeHNs, C BbIe/IeHIeM
cybcuauit u3 demepanbHOro 6IOMKeTa Ha COPMHAHCUPOBAHNE PETMOHAIBHBIX IPOrPaMM II0
CHIDKEHIIO HAIIPSDKEHHOCTI Ha PBIHKe TPyAa B KOHKpeTHOM cyOpekTe Poccuiickoit Oemepa-

! ViccnenoBanmio mpo6/ieM 3aHATOCTY MOCBSAIIEHO 3HAYMTENTbHOE KOMMYIeCTBO Hay4YHBIX pabot. CM., Ha-
npumep: Anopeesa JL.A., Mensenies O.M. O mecte HOpM 06 obecriedeHNN TPYHOBOJ 3aHATOCTH B CUCTEMe
poccuniickoro mpasa // TocymapcTso u mpaso. 2007. Ne 2.; Bpees B./]. Bespa6oTtuia B coBpeMeHnHoit Poccyn. M.:
Hayxka. 2008; Bapuiasckuii B.A., Ilosapuu J.I1. HenocTosiHHas 3aHATOCTD: poccuiickmii Bapuant // Tpymosoe
mpaBo. 2008. Ne 7; Tumnenvcon B. Crpax 6e3paGOTHIIbL: OIBIT MeXCTPAHOBBIX COIOCTaBIeHNiT // Bompocsr
akoHomukn. 2010. Ne 2; /Iwuoes C.X. IIpaBoBbie Ipo6IeMbl COfelICTBIS TPY{OBOIT 3aHATOCTI B Poccyn: Mo-
Horpadus. M.: ITpocrexrt. 2006; Jocuoes C.X. OcobeHHOCTH 06ecedeHns TPYFOBOIT 3aHATOCTHU B YCIOBUAX
rmo6anbHOro ¢uHaHCcoBOro kpusuca. M.: Ilpocnekt. 2011; fonzosa A., XKyxosa V. Tlonnas n addexTuBHas
3aHATOCTb Monofexu // Yenosek u Tpys. 2007. Ne 8; 3aiiyesa O. Herunuunsie Gpopmbl 3aHATOCTN B Poccyn:
BOIIPOCHI Teopuy 1 npakTuku // Bonpoce! Tpynosoro npasa. 2011. Ne 8; /lezomp b.A. 3aHATOCTb Hace/leHus,
Tpys u npaso. CoumanbHo-npaBosoii aHanus. Caparos: VMsg-so Capar. BII MBJJ P®, 1995; Kawenos A.B.
OKOHOMMKA U 3aHATOCT: MoHorpadus. M.: IMAW. 1999; Kucenée M.A. CoBpeMeHHBIE TeHEHIIUN PETyIn-
POBaHMA HECTAHAAPTHBIX GOPM 3aHATOCTH B cTpaHax 3amafa // Tpyn 3a pybexxom. 2003. Nel; Tlapseuna O.A.
KoHIenTyambHO-IIpaBOBbIe OCHOBBI ¥ NMPOO6/IeMbl 3aHATOCTH MHBanuAoB // IIpaBo un mommTuka. 2007. Ne 5;
Iapseuna O.A. CopeiicTBMe 3aHATOCTYU XXEHIIUH C ceMeliHbIMI 06sa3aHHOCTAMM // Tpymosoe mpaso. 2008.
Ne 3; TlonuTKa 3aHATOCTU B PETMOHATbHOM KOHTEKCTE COLMANbHO-TPYAOBbIX OTHOIIeHMIT: KonnextuBHas
moHorpadus. Ots. pex. npod. /J.B. aiiyes. Caparos: VIJT «MapK». 2013;

IIpaBoBOe perymmpoBanue Tpynoycrpoiictsa / A6pamosa O.B., Inspununa A.K. — M.: Viuren-Cunres.
1997; Meosedes O.M. IIpaBoBsie Ipo6ieMbl 06ecriedeH st 3aHATOCTY HaceneHusL. Jluc. ... JOKT. IopuA. HayK: M.,
1994; Ckaukoea I'C. 3aHATOCTD U TPYOYCTPOIICTBO B COBpeMeHHOI Poccui: HekoTopble po6/1eMbl IPaBOBO-
TO perympoBanus // 3aHATOCTb M TPYAOYCTPOICTBO B COBpeMeHHOI Poccyn: mpo6meMbl MpaBoBOTO peryim-
poBaHus: Martepuasibl HayYHO-IIpaKTHYeckoit koHpepenym (Mocksa, 3 HoA6psa 2010 .) — M. 2011; Coiiep
B.I' 3aHATOCTD PaboYMX MeCT: HEKOTOpBIE aKTyas/IbHbIe IIPO6/IeMbl // 3aKOHONATEIBCTBO U 9KOHOMUKA. 2011.
Ne 10; Xoxuopa C.B. AZMUHICTPAaTHBHO-IIPABOBBIE ACIIEKTHI PeaTn3alii IpaBa Ha 3alNTy OT 6e3paboTnIb!
B Poccyn: Monorpadus / mop pesi. Cknsposa J.A. H.-Hosropop: nsgarenbcTBo Hinkeropoackoro rocyHusep-
curera. 2003; lynveuna J1.B., Tamowuna I'V1., Illesenésa T.A. 3aHATOCTD HaCeNeHMA U YeTOBEYECKIIT KAIIUTAT:
Moworpadus. Benropop: V3n-so BI'Y. 2009.

2 3akoH P® or 19.04.1991 Ne 1032-1 (B pep. ot 02.07.2013) «O saHATOCTH HacemeHUst B POCCUilCKoit
Deneparym» (c1.5, 1.2) // CIIC «Koncynprant ITmoc».

* ITo panHbIM DefiepanbHOI CIYXOBI IO TPYAY M 3aHATOCTY KO(PQUIMEHT HaNPAKeHHOCTH Ha PhIHKe
Tpyna B Poccniickoir demepanuy exxerofHo cHypkaetca. B xonne 2013 1. 3aduKcupoBaH caMblii HUSKWIT €r0
OKa3aTe/Ib 3a MPeJIIeCTBYIONe IATh 1eT. [l cpaHenysA: B 2009 1. k0o DUIMeHT HaIPXKEHHOCTH Ha PbIH-
ke Tpysa — 3,3 equHui; a 8 2013 — 0,8 (1.e. MeHee emyHMIEI). CM.: OpunmanbHbli caiiT PeepanbHON CIIyX-
651 o Tpyxy u 3aHATOCTI: http://www.rostrud.ru/activities/31/17482.shtml (gara o6pamenns: 25.01.2015).
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. B paMkax pernoHajbHBIX IporpaMM cy6bekTsl Poccuiickoit Demepany 3a cueT cpefcTB
COOCTBEHHBIX OGI0[KETOB OCYIIECTBISIOT JOIIOTHUTE/IbHBIE MePHI B chepe COReICTBIS 3aHs-
TOCTU HacCe/IeHMs U 3alUTHI OT 6e3pabOoTHIIbI, @ TAK)Ke IO COLMATbHON HOePKKe TPaXK/IaH.
K H1MM, B 9aCTHOCTH, OTHOCATCA:

* omepexarliee IpogdeccuoHanbHoe 06ydeHe PAGOTHNKOB B CIy4ae yTPO3bl MaCCOBOTO
YBOJIbHEHN;

* opraHmsauusA OOIIECTBEHHBIX PabOT, BPEMEHHOTO TPYHOYCTPOICTBA, CTAXXMPOBKU B
LIe/IAX IIPUOOpeTeHNs ONbITa PAaObOThI 6e3pabOTHBIX IPAXK/IaH, a TAKXKe IPakKfiaH, UIYIINX pa-
60Ty, BK/IIOYasl BBITYCKHIKOB 00OPa30BaTE/IbHBIX YIPEXKAEHNIT U PAOOTHNKOB IIPOMBIIIIEH-
HBIX IPEJIPUATUI I OPTaHU3ALNIA B C/Ty49ae yTPO3bl MaCCOBOTO YBOIbHEHUS;

® OKasaHNe aJIpeCHON NOAJEPKKM TPaKJaHaM, BKIIOYas OpTaHM3aLMIO UX Iepeesfia B
IPYIYIO MECTHOCTD I 3aMelljeHNs pabodMX MeCT, B TOM 4JMCJIe CO3/jaBaeMbIX B paMKax pea-
ym3anuy ¢pefepanbHbIX LeJIeBbIX IPOrPAMM VM IHBECTUIVIOHHBIX IIPOEKTOB;

* COfelICTBIE Pa3BUTHUIO MA/IOrO IPeAIPMHIMATEIbCTBA M CAMO3aHATOCTY IpaXKiaH".

VTax, Kk OfHOII 13 Mep, CIIOCOOCTBYIOLINX CHATUIO HAIIPSHKEHHOCTU Ha PBIHKE TPY/A, OTHE-
CEHO COJIeVICTBYEC PA3BUTIIO MAJIOTO IIPEAIPUHIIMATEeIbCTBA M cCaMO3aHATOCTH . Takoe copeii-
CTBIE OCYIIeCTB/ISIETCST Iy TeM IIPeJOCTABIEHsI TPaXKAaHaM TOCY/APCTBEHHbIX CyOCHamil Ha
OTKpBITHE COOCTBEHHOTO fie/la B PaMKax Ile/IeBBIX PerrOHaIbHBIX mporpamMm. Ho Hackonbko
a¢peKTUBHA TaKas MOffiep>KKa Maloro IpeIPUHIMATEIbCTBA B COBPEMEHHBIX 9KOHOMIYe-
ckux ycnosuaAx? Ilomaraem, 4To MOCTaB/IEHHBIN BOIPOC ABNAETCA AMCKYCCHOHHBIM. [leno He
TOZIBKO B TOM, 4TO IOJydYeHIe TOCYAAPCTBEHHON CyOcuany 6e3pabOTHBIMY IPaXKfaHAMI —
Ipoleflypa J/INTeNbHas, Tpebyolias 06513aTe/IbHOTO BBIIIOMTHEHNS Psifia YCIOBUIL 1 TpeboBa-
HUI, a yCTaHOBJ/IEHHAA U [NEMICTBYIOLasA HbIHE JJeHe)KHasA BhIIIaTa B paMKaX IOCYlapCTBEHHOM
IIOfilep>KKY HesHauuTenbHa. [TomaraeM, 4To cokmBlIeecs IpefcTaBaeHye 0 6e3BO3Me3IHO-
CTH IIOJTy9eHHBIX CPESICTB SIB/ISIETCST 3aBELOMO OIIMOOYHBIM, TOCKO/IBKY B Psifie CTy4aeB yKa-
3aHHas CyOCHUANS MOMIEXNUT BO3BPATY B TOCYAaPCTBEHHbI OIO/KET.

B manHOII cTaTbe MpeANpUHATA INONBITKA IPOAHANN3MPOBATDh IIPAaBOBbIE AaCHEKTHI U He-
KOTOpbIe, Ha HAIll B3MLAM, TPeOyIolle feTaTbHOIO PacCMOTPEHMS BOIIPOCHI IIPABOIPUMEHN-
TEIbHOM MPAKTUKI 110 0603HaYEHHOI B HACTOAILEI CTaThe TEME IOVICKYCCUIL.

IIpaBoBoiT MexaHU3M (MIOPSAMIOK, Pa3Mep U YCIOBUA MPEfOCTaBICHNA) TOCYLAPCTBEHHO
cybcupuy 6e3paboTHBIM IpaXk/jaHaM C LIe/IbIO MOAIIeP>KKI Ma/IOTO IPEATIPYHIMATENbCTBA 3a-
kperieH B 3akoHe P® «O sanaroctu Hacenenusa B Poccuiickort Peepaninm», B COOTBETCTBY-
fomyix [IpaBunax(manee — ITpaBuia)®, yreepxxaeHnbix [TocranoBienneM [TpaButenbcrsa PO
ot 31 pexabpst 2008 . Ne 1089, a Tak)Ke B IPABOBBIX AKTAX, [ENCTBYIOLINX HA TePPUTOPUN
KOHKpeTHoro cy6bekra Poccniickoit Penepanun’. CriefyeT OTMETHUTb, YTO MpuKasoM MuHu-
CTEPCTBOM TPYHAa M COLMaNbHON 3ammTsl PO ot 24.12.2013 Ne 773-H® yrBepKzieH denepanb-
HBIJI TOCYapCTBEHHBIN CTAaHAAPT NMPEeOCTABIeHN A YKa3aHHOM YCITyTH.

* OTOT TepeyeHb He ABNIAETCS VICUEPIIBIBAIOIIM.
° Tlop caMO3aHATOCTDIO IIOHMMAETCS CAMOCTOATE/IbHASA OPTaHM3ALUA U BefleHNIe MPeIPUHIMATETbCKOI
TeATeNbHOCTH.

¢ ITpaBuia mpefocTaB/IeHNs CyOcuauit u3 GpemepanpHoro 6omxera cyobexToB Poccuiickoit Peneparym Ha
peanusanyio TOMOTHNUTETbHbIX MEPOIIPUATHIL, HAIIPAB/IEHHbIX HA CHVDKEHNE HAIPsKEHHOCTY Ha PbIHKE TPY-
ma cy6bbextoB Poccuiickoit Penepaunm». YrBepsxuenst [ToctaHosnenneM Ilpasurenscrsa PO or 31.12.2008
Ne 1089 «O momnonHuTeTbHbIX MEPOIIPUATHAX, HATIPABJIEHHbIX HA CHIDKEHME HAIPsKEHHOCTH Ha PhIHKE TPyZla
cy6bexToB Poccuiickoit Pepeparym» // C3 PD. 2009. Ne 2. Cr. 266.

7 Hamp., 3axon ropogia Mockser ot 01.10.2008 Ne 46 «O 3amATOCTM HaceneHusA B ropofe Mockse» // CIIC
«KoncynbranT ITmoc».

8 CIIC «KoncynbranT ITnoc».
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Cormacuo IlpaBumam monaydare/siMy CyOCHANN Ha OTKPBITIE COOCTBEHHOTO Jela MOTYT
OBITH TOMBKO TPaK/IaHe, 3aperNCTPUPOBAHHbIE B KaueCTBE IOPUANYECKOrO INIja — VH/VBM-
LyaJIbHOTO IPeIPUHUMATEIsI 60 KPeCThsIHCKOTO (pepMepCKoro) Xo3sicTBa, IpU3HaAHHbIE
B YCTAHOBJIEHHOM IIOpsifiKe 6e3pabOoTHBIMI, IPOLIEALINe IPOodeCcCOHaIBHOE 00y IeHIe W
HONMyYNBIIVE JJOIOTHUTEIbHOE MPOdeccroHaIbHOe 00pasoBaHMe IO HANpPaBICHUIO Opra-
HOB C/TyXObl 3aHsATOCTH. TeppuTOpMaIbHbIE OPTaHbl CTYXXOBI 3aHATOCTU HacelneHus (LeH-
TPBI 3aHATOCTU HACe/ICHN:) B Ka4eCTBe FOCYAAPCTBEHHON YCIYTY IpefIaraloT IpaXkjaHaM,
PEIIVBLINM OTKPBITH CBOII 6M3HeC, IPONTH CIelanbHble KypChl 00ydYeHMs OCHOBaM IIpefi-
IPUHUMATEIbCKOI AESTeIbHOCTH, B PaMKaX KOTOPBIX 00ydYarolecs IpruoOpeTaoT HaBbIKI
cocTaBjIeHs1 GV3HeC-IUIAHOB, HeOOXOAMMBIX /L IOy deH st cyocuanu. Kpome atoro, B pam-
Kax JJaHHOJ ycmyry 6e3pabOoTHBI IpaXKaHUH MOXKET 03HAKOMUTBCS C ICUXOTOIMYeCKUMNI
aCIeKTaMI MPeIIPUHIMATENbCKO IesTeIbHOCTH, HOMYIUTh NH(OPMALINIO O HAIIPaBIeHNAX
HeATEIbHOCTU CTPYKTYP MOATEPHKKY CyOBEKTOB MajIoro U CpeHero IpelpyHIMAaTeIbCTBA
VI COOTBETCTBYIOIIUX CHEIMANNCTOB, MECTaX MX HAXOXKIEHMA, HOMepaX TeneOHOB A
CIIPaBOK, aJipeca CIelanabHbIX CaliTOB B ceTu VIHTepHeT.

JKematomit OTKpBITH CBOJT OM3HEC JO/KEH HOfATh 3asABJIeHNe B COOTBETCTBYIOMIUIL Op-
raH CIy>KObI 3aHATOCTM (IIEHTP 3aHATOCTY HACeNeHUsA) O NPefOCTaBIeHUN eMy Cybcuam
(emHOBpeMeHHOI (MHAHCOBOI TOMOIYM HPYU TOCYJAPCTBEHHON PErvCTpanyy B KauyecTBe
IOPUAVYECKOTO JIMIA, MHAVBIUYAIbHOTO IPeIPYHIMATEIA MO0 KpecTbAHCKOro (depMep-
CKOTO XO03AJICTBa)) C ONHOBPEMEHHBIM IIPeOCTaB/IeHIeM NACIIOPTa, JOKYMEHTa KPeaUTHOII
OpraHM3aIUM, YIOCTOBEPSAIONIEel OTKPBITIIE COOTBETCTBYIOIIETO CYeTa C yKa3aH1eM Heo6xo-
AUMBIX peKBu3uToB. Ho I71aBHOe,— 3TO paspaboTaHHbI OM3HEC-IIAH C OMMCAHUEM IJIAHM-
pyeMoro BUJa IPpefIpUHNMATETbCKOI IeATeNbHOCTH U KOMIMYeCTBa pabounx MecT, KOTOpble
IUTAHUPYETCs CO37aTh 6e3pabOTHBIM IPOKAAHNHOM, OTKPBIBAIOLINM COOCTBEHHOE IO L
TPYLOYCTPOIICTBA IPaXK/jaH, TAK)Ke IIPU3HAHHBIMYU B YCTAaHOBJICHHOM IIOPsfIKe 0e3paboTHBI-
M. Kpome Toro, 3a cueT CpeficTB COOTBETCTBYyIoIero cyobekra PO MoxeT ObITh OKazaHa
eIMHOBpeMeHHas (pMHAHCOBAs IIOMOIIM Ha IOATOTOBKY JOKYMEHTOB /L1 COOTBETCTBYIOLIelt
TOCYJapCTBEHHON PEerUCTpaLm.

B crydae monoXXnTeNbHOTO peleHys OyAyIvil IpefIpyHUMATENb 3aK/II0YaeT C OPraHOM
Cy’>KObI 3aHATOCTH (LIEHTPOM 3aHATOCTY HACETEHMsI) JOTOBOP O IpefocTaBieHnu (puHaH-
COBOIJI IIOMOIIM Ha OpPraHU3alMIo CBOeTo Ou3Heca. B joroBope o mpepocTasiennn cyocnanm
Ha OTKpBITMe OM3Heca IpelycMaTpUBaeTCsA, KaK IPaBMUIO, NONOMHNUTENbHAS O00SA3aHHOCTD
VHAVMBU/YaIbHOTO MIPEIIPUHIMATeIsI, OPUANIECKOTO INIIA, KPEeCThsIHCKO-(pepMepCKOro xo-
35I/ICTBA: B CJIy4ae yBOIbHEHMsI paOOTHIUKA, TPYAOYCTPOEHHOTO Ha CO3[jaHHOE pabodee MeCTO,
U3BECTUTD 06 STOM OpraH CITy>KOBI 3aHATOCTY ¥ IPUHATD IPYTOro 6e3paboTHOTrO rpaskIaHM-
Ha Ha 0cBoOoaMBIIEEeCs pabodee MeCTo.

ToBOpst 0 HAIIPAB/IEHNUSIX PACXOJOBAHNS HOMYIEHHOI CYOCUANIL, CTIeAYeT OTMETHUTD, ITO
B [IpaBuax oHM He 3aMKCHPOBAHBL. DTO O3HAYAET, YTO OYHyIIe IPefIPUHIUMATEIN CaMO-
CTOATE/IPHO OIPEfeIIOT Le/N, Ha KOTOpble OyAyT MOTpadeHbl AeHeXXHble cpencTsa’. Imas-
HOe, YTOOBI OHY OBIIV OTPAXKEHDI B O1I3HEC-TIIAHe OY/AYIIel IPefIPIUHIMATEIbCKOI TesiTe/b-
HOCTH. YKasaHHbBIe CPEICTBA MOTYT OBbITh JCIIONb30BAaHBI Ha MpHOOpeTeHre 060pyIOBaHNA,
OCHOBHBIX CPEJICTB, PACXO[HbIX MaTepHaIoB IprobpeTeHne MuieH3mit, 0popMIeHne CepTH-
(uKaToB, OIUIATY apeH[bI IIOMEIeHNIT, IHbIe PACXO/bl, CBSA3aHHbIE C peaji3aleil JTaHHOIO
MeponpuATHA. PacxofjoBaHne TOCYAapCTBEHHBIX CPEACTB Ha Ie/N, He OTHOCAIIMEC K Op-
TaHM3aIMU TIPeNIPUHUMATEIbCKOI JIeATeTbHOCTI, HefonycTuMo'’. B coy4yae BbIABIEHHOTO

* TIncbmo Munszpasconpassutiisa Poccyn ot 25.05.2009 Ne 23-3/10/2-4032 // CTIC «Koncymbrant ITmioc».

19 Cm.: [Imcomo MuHsppascornpassurys Poccyn ot 18.08.2010 Ne 23/3/10/2-7153 // CIIC «KoHcymbranT
ITmoc».
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HApYLIEHNs TTOTyIeHHble CPECTBA JO/DKHBI OBITh BO3BPAILEHBI B OIOKET CYyOBEKTa B J10-
OpOBOIBHOM IOPsIAIKE WM II0 pelieHnio cyfga. CpOKM IPefoCTaBIeHNsT OTYeTa O Le/IEBOM
VICIIO/IB30BAHMY OIOJ[KETHBIX CPEICTB YCTAHABINBAIOTCS OTAEIBHO B KAXKOM CybbexTe POD.

I[Tocme MpOXOX/eHNA IPOLeAYPBI TOCYAPCTBEHHO PerMCTpaLy IOTEHI[aIbHbII O13-
HeCMeH JOJ/DKeH IIPeNCTaBUTh B OPraH CIY>KObI 3aHATOCTU(LIEHTP 3aHATOCTM HacCe/lIeHIA)
CBUJIETENIBCTBO O TOCYHAPCTBEHHON PETMCTPALMM VHAMUBUAYATBHOTO IIPENIPUHIMATENS]
U BBIMUCKY U3 €AVHOTO TOCYAAPCTBEHHOTO PeecTpa MHAVMBUAYAIbHBIX MIPEAIIPYHIMATeIei
(EI'PUII)". ITocme momy4yeHNs BCceX HeOOXOAMMBIX IOKYMEHTOB OpPraH C/Iy>KOBI 3aHATOCTY Ha-
CeJIeHNA TIepedNcIsAeT eHeKHbIe CPpeficTBa Ha CYeT HAdVHAIOIIeTO IIPeAIpUHIMATeNA B 6aH-
Ke. [pakjaHNH, IPU3HAHHBII B yCTAHOB/ICHHOM IIOpARKe 6e3paO0THBIM, IOC/Ie 3aK/TI0UeHUA
JIOrOBOpA HA IIOTyYeHe CYOCUANH, CIUTAETCS 3aHATHIM U CHIMAETCSI C y4eTa B COOTBETCTBY-
I0II[eM OpraHe 3aHSATOCTY HACE/IeHIs], C JaThl BHECEHNIS 3AIVICU B €AVHBII TOCYAaPCTBEHHbII
peecTp MHAVBUAYaIbHBIX pennpruuuMateneit (ETPUIT).

[paxgaHyH, MPU3HAHHBIN B YCTAHOB/IEHHOM IOPsiAKe 6e3pabOTHBIM, IIPOLIEIINIT IPO-
(eccronanbHOe OOydYeHMe WIM HOMYYMBIIMI JIONONHUTEIbHOE IpOecCHOHaNIbHOe 00-
pasoBaHMe II0 HAIpaBJIeHMIO OPIaHOB CIYXOBI 3aHATOCTU, M3BABYUBIINIL JKelTaHNMe HadaTb
COOCTBEHHBIIT OM3HEC, MOXKET PACCUMTBIBATD HA CYOCHAMIO B pasMepe 12-KpaTHOI MaKCu-
MaJIbHOI BeTIMYMHBI Tocobust o 6espaboruue (.10 IIpasun).

Takum 06pasoM, AeHeXXHas! IOMOIIb, KOTOPYIO BBIJAET TOCYAAPCTBO 6e3paboTHBIM, pe-
IIMBIINM HA49aTh CBOE €TI0 — 3TO MOCOOUS, KOTOpbie 6e3paboTHBIN momydnt 66l (B CyM-
MapHOM BBIp@KeHIN)3a IO CBOErO IIpeOBbIBaHMA Ha y4eTe B COOTBETCTBYIOLIEM OpraHe
CITy>KOBI 3aHATOCTM, BBIIIAYMBAeMble eIMHOBPEMEHHO. BhifensdeMas cyMMa HeBeluKa, IO-
CKOJIbKY HAIPSIMYIO 3aBUCHUT OT pa3dMepa Iocobust o 6espaborurie. B cBsizu ¢ atnm cregyer
HAIIOMHUTD, YTO yCTaHaBnuBaeMble IIpaButebcTBoM PO MUHMMAIBHBIN U MAKCUMAaJIbHBIE
pasMepsl Tocobus mo 6e3paboTnile OCTAITCA HEM3MEHHBIMI HA MIPOTSDKEHNN HECKOTBKIX
neT. Beitaty noco6us B pasmepax 850-4900 py6. (MMHMMa/IbHBIN M MaKCUMaJIbHBI pa3-
Mepbl COOTBETCTBEHHO)'? [IpaBUTENBCTBO OOBSACHSIET COOTHOLIEHEM BaKAHCUIT U KOMIYe-
cTBOM 6e3paborHbix B cTpaHe’. IToydaeTcss, 9TO pasMepsl MOCOOMsI B JAHHOM CIIydae CTa-
BATCA B 3aBUCUMOCTD OT KOJIMYECTBA CYL[eCTBYIOINX BakaHcuil. Ho mpy aToM ocTaeTcs 6e3
BHVIMAHIS OfUH U3 (aKTOPOB, KOTOPBII He/Ib3sl He YIUTHIBATD PV HASHAYEHNN 1 BBHIIIIATE
mocobmst. [Tocobme 1o 6e3paboTHIle BHIMIAYMBAETCSA HE TOMBKO C LIE/IbI0 COLIMATBHON IMOJI-
IIep>KKH TeX, KTO BPeMEHHO He MOXKeT HailTV paboTy WM OKasazics B TPYAHON >KM3HEHHOI
CUTYaLUM II0 MPUYMHE JTUKBUAALMM OPTaHU3ALUM WIN COKpAIeHNs YMCIEHHOCTH (IITa-
Ta), HO M C LIEJIbI0 CHATVA HAIIPsDKEHHOCTM B oflecTBe. YcTaHOB/IeHHOe IIpaBuTe/IbCTBOM
P® makcumanbHOe mocobue (1 TeM 6ojlee MUHMMAIbHOE) HUKAK He MOXKET SIBISITBCS CPefi-
CTBOM K CYIIeCTBOBAHUIO, IIOCKOJIbKY He OTBe4YaeT YCTAHOBJIEHHOMY camuM e IIpaBu-
TebCTBOM P® IMPOXMTOYHOMY MUHMMYMY'* 1 MeHbIlE MIHIMAIBHOTO pasMepa OILIATBI

" HopmaTuBHbIME akTaMu cy6bekToB Poccuiickoit @efepanny MoxKeT ObITh MPeAyCMOTPEHO IPefCTaB-
JIeHIie VIHBIX JJOKYMEHTOB.

12 Cm.: IToctanosnenne IpaButennbcrsa PO or 30.10.2013 Ne 973 «O pasMepax MMHMMAJIbHOIN M MaKCH-
MasbHOI Be/mM4nH 1mocobus mo 6espaboruie Ha 2014 r.// CIIC «KoucynpranT ITmoc».

3 CoracHO omy0/IMKOBaHHBIM JaHHBIM MMHICTepCTBA TPyfa ¥ COLMANbHOI 3amuTel PP komdecTBO
BakaHCuII B Poccuy IpeBsIIaeT KOMMYeCTBO 3aperucTPUPOBAHHBIX 6e3pabOTHBIX.

'* Ha II kxBapTan 2014 . B meioM mo Poccmiickoit Pefiepanyy BenndnHa IPOKUTOYHOTO MIHIMMYMa Ha
myury HacenmeHms coctasuia 8192 py6. JIna Tpysocnoco6HOro HaceseHus ero BenmunHa — 8834 py6.; ais
NIEHCHOHepOoB — 6717 py6.; mna meteit — 7920 py6. Cm.: ITocTanosnenne IIpaButenscrsa PO ot 06.09.2014.
Ne 905 // CIIC «KoncympranT ITmoc».
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Tpyna'® B Poccuiickoit Gepeparum. BosHukaeT Bonpoc: MMeeT MeCTO IpaBoBast KO/UIM3NA WIIN,
BO3MOXKHO, TOCYAPCTBO TAKUM 00Pa30M IBITAETCSI CTUMYINPOBATh 6€3pabOTHBIX TPAKAAH K
CKOpeIlIIeMy IONCKY IOAXOAsIIe paboThI?

B takoMm crydae 661710 OBI 11e71ecO06PA3HO COKPATUTD CPOKM BBIIUIATHI HOCO6sI IO Hespa-
6otute, K mpuMepy, 1o 10 Mecsi1eB, HO IIPYU TOM CYILECTBEHHO YBEINIUTD ero pasmep. [Ipen-
CTaBJIIETCST, YTO MAKCYMAJIBHBII pasMep Hocobust o 6e3paboTiuiie JO/DKEH OBITh YCTAHOB/IEH
B pasMepe He MeHbIIIe IPOXXUTOYHOTO MITHIMYMa TPYAOCIOCOOHOTO HACEIEHIsI, YCTAHABIN-
BaeMoro IIpaBurenbctBoM PD (c cooTBeTCTByIOMIel MHAEKCaLMel). DTO B CBOK O4Yepenib
C11oco6CTBOBATIO OBI 1 3HAYNTEBHOMY YBEITMUEHIIO PasMepa TOCYAApCTBEHHON cybcummu Ha
OTKPBITIE MAJIOro GM3Heca U fjefano Obl TOCYAAPCTBEHHYIO MIOEPXKKY 3 deKTUBHEIL.

Takum 06pa3oM, OLeHMBAs IIPABOBOIl MEXAHM3M OCYIIECTB/ICHVsI MAaTepUATbHOI IIOf-
AEPKKNM Majoro mnpennpuHNMaTebCTBa M CaMO3aHATOCTN 663pa6OTHbIX TpaXX[aH, MOX-
HO KOHCTaTMPOBATb, YTO IIPOLEAYPA ITa JOBOIBHO HEMPOCTAs U AINTENbHAs, Tpebyomas
BBIIIOIHEHNA pAfa 00A3aTeIbHBIX YCIOBMIT M TpeOoBaHmil. ECTb 0cHOBaHMe HOIararTh, 4To
BbIIIBI/IHyTbe/[ HOCTY}IaT B TOTHON M€Epe€ NMOATBEPXKAAET IPaBONPMMEHNTENbHAA IIPAKTUKA.
KpoMme TOrO, ee cucTeMHBIII aHa/IN3 II03BO/IAET 0003HAYNTD PAJ OCHOBHBIX IIPUYMH, BELYIINX
K BO3MO>KHBIM HeTaTMBHBIM HOCIENCTBUAM JyIA IpefIpUHMMaTeNIell B CIydae Hecobmope-
HUA IOC/IEHUMM YC/IOBUI 3aK/IIOYEHHOTO JOTOBOpa Ha IpefoCTaBIeHe CyOCUIM 3a cYeT
CPEACTB OI0KeTa COOTBETCTBYIONIETO CydbekTa PD Ha pa3BuTIE MajIOro IpefIpIHIMATE Ib-
CTBa I CAMO3aHATOCTI.

1. HempepocraBiienne rpa>kJaHHOM B YCTAaHOB/IEHHBII CPOK IOKYMEHTOB, IOTBEPK-
JAIOIMX IlelIeBOe PAacXofioBaHye OIO/[)KETHBIX CPEJCTB, SABISIETCI OCHOBAHMEM /IS X
yAep>KaHNA, B TOM YICIIe I B CyAeOHOM IOpsAIKe

PaccMoTpyM mpumMep 13 CyAeOHOI MpakTuKu'. B cooTBeTCTBUM C 3aKOHOM 0 3aHATOCTH
nocranosyenneM Koernn Apmunncrpanun Kemeposckoit ob6nactu «O6 yTBep>KieHUNM 110-
PAfIKa IpefoCTaBIeHNA CYOCUUM Ha COTEVICTBYe Pa3BUTIUA MAJIOTO IIpeIpIMHIMATeIbCTBA
U CaMO3aHATOCTY 0e3paboTHBIX TpaxkaaH» oT 11.03.2011 Ne 83, mexpy I'KY «Ilentp 3ans-
toctu HaceneHus I. KemepoBo» u III. 6bUT 3aK/IIOueH JOTOBOP O CyOCHAMM HA CONENICTBUE
camosanarocTi. CornacHo gorosopy Il o6sA3amach opraHn30BaTh IPEAIPUHIMATEIbCKYIO
IeATeNIbHOCTD, a «L[eHTp 3aHATOCTM HaceneHNUA I. KeMepoBo» — IIpefocTaBUTh CyOCHANIO 32
CYeT CpeiCcTB 00/1acTHOTO OI0/pKeTa Ha pa3BUTHUE MAJIOTO MIPEeANPUHIMATETbCTBA M CAMO3aHsI-
TOCTI B COOTBETCTBUI C IIPEIOCTaB/ICHHBIM O13HeC-IUIAHOM B pa3Mepe, YKa3aHHOM B IOTOBO-
pe. TKY «Ilentp 3austocTn HacenmeHus T. KeMepoBO» BBITIOMTHUIIO CBOM 0053aT€/bCTBA, ITepe-
yycmno Ha mmnesoit cuet III. menesxnble cpepcTaa. 1o ycmoBuAM 3aK/II09€HHOTO JOTOBOpPa
III. o6s13amach He mospHee 90 HHEN CO HHA IONYYeHUA CYOCUAUN MPENbABIATD HTOKYMEHTEL,
MIOATBEPXKAAIOLIVIE PACXOIOBAHME CPEACTB (KOIMMM KOHTPOIbHO-KACCOBBIX YEKOB, JOTOBOPOB
Ha Hp]/[O6peTeHI/Ie TOBAapHO-MaTE€pMa/JIbHbIX HCHHOCTCI‘/L KBUTAaHOUN IIPUXOJHO-KAaCCOBBIX OpP-
IepOB, HaK/IaIHbIE U IPYTIE JOKYMEHTBHI, IIPEJYCMOTPEHHbIE MHCTPYKIMAMMI O BEIEHNUI 6yx—
TaJITEPCKOTO yUeTa, a TAKXKe B TeUeHIe CPOKa JeICTBIA JOTOBOPA 110 MCTEYEHUN HATIOTOBOTO
Ieprofa MpefbsABIATh KON eKIapalii O HOXOHaX, JOKYMEHTBI OYXraJTepCcKOro ydera,
MOATBEPXKAAIOLIVE BeleHNe MPeIpUHIMAaTeNbCKOI JiesTenbHOCTH). «LleHTpoM 3aHsATOCTH
Haceneny I. Kemeposo» I1I. 611 OTIIpaB/IeHb! YBeLOMICHN 0 HeOOXOAVMOCTY IIPefOCTaB-
JIEHVsT KOTIMI JIeK/Iapaluil 0 0XO[jaX B KadeCTBe JOKa3aTelbCTBA BeleHMs IpefIpuHuMa-

1> C 1 auBaps 2014 r. B coorBercTBUM ¢ PefepanbHbIM 3aKOHOM OT 19.06.2000 Ne 82-D3 (B pen. ot
02.12.2013) «O MuHMManbHOM pasMepe omvtatsl Tpyfa» MPOT cocrasisier 5554 pyo6.

1 Cm.: AneruisiimonHoe ornpefenenne Kemeposckoro obmactaoro cyga ot 16.01.2014 Ne 33-12653 // CIIC
«KoncynbranT ITmroc».
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TE/IbCKOII [IesATeIbHOCTI B TedeH1e 12 Mecsries, kotopsle III. Tak u He 6b1m ipegbsBuia. Tem
caMbIM ObUIV HapyIIeHbI foroBopHble obsa3aTenpcrBa 1 [KY LI3H r. KemepoBo obpaTmics B
CyII C ICKOM O B3BICKAaHUU C HI IOEeHEeXHbIX CpeIICTB 110 T_[OI‘OBOPY HpeﬂOCTaBHeHI/IH CY6CI/IHI/H/I
Ha COTIENICTBIE 3aHATOCTYU 6e3PabOTHBIX TPaK/aH.

B coorsercrBun ¢ m.15 IlpaBun, yrBepxaennbix Ilocranosnennem IlpaBurenbcrsa PO
or 31.12.2008 r. Ne 1089, mpu HeljelleBOM PacXOfjOBAHUM CPELCTB, UICTOYHNKOM (PUHAHCOBOTO
obecriedeHyIs KOTOPBIX SIB/ISIIOTCS CYOCUANY, YKa3aHHbIE CPECTBA IIOAJIEKAT BO3BPATy B de-
IepanbHBII OIOKET B COOTBETCTBUU C OIOKETHBIM 3aKOHOATENbCTBOM P®. [TpnHnMas Bo
BHUMaHIe JaHHOE IIOJIOKEeHNe, YIUThIBasd QaKTUdIeckye 0OCTOATENbCTBA 10 JAHHOMY JIeTy,
CYA IepBOIT MHCTAHI[UN BBIHEC PelleHle B oIb3y uctia. J[lanxoe pemenne 1. o6xanosana
B KemepoBckom obmactHOM cyge. B Boimectosmuii cyn 1. npencraBmua cinepyomye JOKy-
MEHTBI: KOIIMY TOBAPHOTO YeKa, CBUAETENbCTBYIOIErO O IPHOOpeTeHNN el0 060pyAOBaHS,
TOTOBOPA apeH[bl HEeXXIJIOTO MOMEIIeHNA I OCYLIeCTB/IeHNA MapMKMaXepCKUX YCIyT, KO-
MY HAaJIOTOBBIX fIeK/mapannii 3a ordyeTHbIe 2011-2012 rr. OfHaKO NpebABIeHHbIE JOKYMEHTDI
HE OHPOBepI‘}II/I BbIBOJbI cy;[a O HEUICIIO/THEHUIM OTBETYMKOM 06H33T€HBCTB 10 HOI‘OBOPY, I10-
CKO}Ibe OAaHHbIE, YTO 3TN I[OKYMCHTBI 6I)IIII/I Hpe,T_[CTaBIIeHbI I/ICTHY B CpOKI/I, yCTaHOBHeHHbIe
JIOTOBOPOM, B MaTepuasax jena He 6bUM OTpaXkeHbl. Ha OCHOBaHWUM TIpeICTABIEHHBIX OTBET-
YJMKOM JJOKYMEHTOB CYZOM OBIIO YCTaHOBJICHO, YTO B Iepyox ¢ 2011 r. mo 2012 r. vHAMBUAY-
aIbHBII TpennpuHnMaTerb LI, mpuObIb 1160 yOBITKY He TOJTyYaia, HaJIOTOBbIE JeK/IapaLiu
Hpe,T_[OCTaBIIeHI)I C HyIIeBI)IM I0X040M, 4YTO, II0 MHEHUIO cyna, HE MOJXET CBUIETECIbCTBOBATH 06
OCYHICCTBHeHI/H/I €10 HpeﬂHpMHMMaTeIIbCKOf;[ nesaATe/IbHOCTH, paBHO KaK He CBI/IHeTeHbCTByeT
06 aTOM 1 TIpro6peTeHre 060PYROBAHIIS, YKa3aHHOE B KOIIUI TOBAPHOTO YeKa. Takum obpa-
30M, pellleHNe CyAa IepBOll MHCTAHIMY ObIIO OCTaB/IeHO 6e3 M3MeHeHN , a alle/UIALVIOHHASA
xanoba — 6e3 yIOBIeTBOPEHNSL.

[Tono6HOE peliieHNe, Kacaolleecs: Helle/IEBOTO PACXOIOBAHNS BbIIETEHHBIX OIO/PKETHBIX
CPeHICTB, ObIIO BhIHECEHO 1 TBepcKiM o6macTHbIM cyfoM'’. [ocyaapcTBeHHOE Ka3eHHO® yIpex-
nenre TBepckoit obmactu «LleHTp 3aHATOCTY HaceneHus ropopa TBepu» 0OpaTUIOCh B paii-
OHHBI CyJ| C ICKOBBIM 3asBJICHIEM K IpeAIIpuHMMaTesio J1. ¢ Tpe6OBaHMAMM O PACTOPIKEHU
JIOTOBOpA Ha MpefoCcTaBIeHne cyocupum n3 obmactHoro 6romkera TBepcKoil 06acTi Ha Co-
NeICTBIE CaMO3aHATOCTI 6e3pa60THbIX TPaX/IaH U O B3bICKAHUM BBbIJETIEHHBIX JI. MeHe>XHbIX
CpeIICTB. STOT VICK 6I)UI MOTI/IBI/IpOBaH HeLle/IeBbIM VICIIO/Ib30BaHVIEM yKaSaHHI)IM I‘pa)KIIaHI/IHOM
OIOfPKETHBIX CPefCTB. locymapcTBeHHOE KaseHHOe yupexzeHre Tsepckoit obmactu «IleHTp
3aHATOCTY Hace/leHus ropopa TBepyu» B paMKaX OCYIIECTBICHV (PUHAHCUPOBAHYA TOIOTHI-
TEIbHbIX MepOHpI/I}ITI/[ﬁ B IIeIAX COHeI?ICTBMH paSBI/ITI/IIO MaJJIoro HpeHHpI/IHI/IMaTeIII)CTBa n ca-
MO3aHATOCTH BBIIE/IWIO U Hepedncmio Ha cdet JI. meHexxHble cpeicTBa (cybcumiio) ns 06-
JacTHOTO GrofpKeTa. MeXy cTopoHamMu ObUI 3aK/II0YeH AOroBop. JI. IpefcTaBuI JOKYMEHTHI,
nouTBepmnamume perMCTpaumo €ro B Ka4eCTBe I/IHT_[I/IBI/IHyaIIbHOFO HpeHHpI/IHI/IMaTCHH.

B COOTBETCTBUU C TOAIIVICAHHBIM CTOpOHaMI/I I[OI‘OBOPOM OTBETUYMK O6ﬂSaH 6bUI B yKasaH—
HBIiT B JOTOBOPE CPOK IPeNbABUTD OKYMEHTHI, IIOATBEPKAAOIINE 1Ie/IeBOe JMICIIONb30BaHNe
cybcuaui, OfHAKO 3TOTrO CAeMAaHO He Obuto. VIHAMBUAYaIbHOMY HpennpuHuMarernio JI. He-
OJIHOKPATHO HAIIPaB/IAIICh MICbMa O HeOOXOMVIMOCTY IIPeOCTaB/IeHNA JOKYMEHTOB O LieJie-
BOM VICIIOJIb3OBaHUU HOIIy‘IeHHbIX CpeHCTB, a TaK>Xe yBeHOMHeHI/IH (6] paCTOp)KeHI/H/I HOI‘OBOPa,
OIOHAKO OTBETYMK Ha IIOIIBITKNU ueHTpa 3aHATOCTU HpO}ICHI/ITb CI/ITyaHI/IIO HUKAK He 0Tpear1/1—
poBasL. B cyne6HOM 3acemaHUM PailOHHOTO CyAa IPEeACTaBUTENb VICTIIA 3asAB/ICHHbIC UCKOBBIE
TpebGOBaHMS TIOIEPXKAIA B TOTHOM 0O'beMe TI0 I0BOJIAM, M3/I0YKEHHBIM B VICKE.

17 Cm.: Anensirponnoe onperenerne Teepckoro obmactHoro cyma or 30.10.2012 Ne 33-3586 // CIIC «Kon-
cynbraHt IImoc».

73



Poccwiickoe npaBso: coCTOsIHME, NePCreKTNBbI, KOMMeHTapum

OTBeT4NMK B Cyfie6HOM 3acejlaHNI BO3Pa)kasl IPOTUB YIOBIETBOPEHNUA TpeOOBaHNUIA, HO-
CKOJIbKY B JJOTOBOpPE He OIIPEJe/IeHO Lie/IeBOe Ha3HAUeHEe CPECTB I HETIOHSTHO, KaKue pac-
XOJIbI CUMTAIOTCS IIe/IEBBIMIL, @ KaKue — HeT. Takoke JI. cooOIuI CyRy, 4T0 eMy He ObUIN IIpef-
CTAaBJ/ICHBI ﬂOKyMeHTbI, B KOTOPBIX 6I)UIO 6I)I yKasaHo, KaKM 06pa30M OH JOJI>)K€H OTYMTATbHCA.
VIToroM ABWIOCH YIOBIETBOPEHNE PAJIOHHBIM CYIOM JMICKOBBIX TpeOOBaHMIL MICTLIA O PacTOp-
>KeHMH Jorosopa ¢ JI. Ha mpefocTaBienue cybcuanmu u3 obmactaoro 6romxkera TBepckoit 06-
JIACTV Ha COMEVICTBUE CAMO3aHSITOCTY 0e3pabOTHBIX IPAKAAH U B3BICKAHME C OTBETYMKA B
HOIII)3Y JICTIIA BBIOCTICHHDBIX JI. Ha pa3BuTME 6M3Heca [NEHEXXHDBIX CPENCTB. HpOBepI/IB MaTepu-
QJIBI JIeTIa, BBIC/YILIAB CTOPOHBI, OOCYANB JOBOABI Alle/UISILIMOHHOI YKaIo0BI, CyfebHast KO-
nernst TBepCKOro 061ACTHOTO Cyfia, B CBOIO OYepe/b, IIPUIIIA K BBIBOAY, YTO OCIIAPUBAEMOe
OTBETUYMKOM PENIECHNE HVDKECTOAIIETO cyI[a ABIACTCA 3aKOHHBIM U O6OCHOBaHHI)IM.

2. HenenneBoe pacxopoBaHIme MOTy4YeHHbIX HA Pa3BUTIE MPeNPHHIMATEIbCKOI [fes-
TeIbHOCTI 6IOII)KCTH])IX AE€HEKHBIX CPENCTB MOMIECIKNT B3BICKAHNIO C BO3MOKHBIM Yy/I€p-
>KaHyeM (IIOMUMO OCHOBHOJI CyMMbI) IIPOI[€HTOB 3a MX MCIIO/Ib30BaHIe

B gaHHOM CTydae IOKasaTesleH CIEAYIOLNIT IIpUMep U3 CYAeOHOI IMpakTuku Boponex-
cxoro obmactHoro cyga's. [I. ob6parnnace B focygapcTBeHHOE KazeHHOe yupexpenne «IJeHTp
3aHATOCTI HacenmeHyst OCTPOrOXKCKOTo paiioHa I. Boponexxa» ¢ 3asiB/ieHNeM O IIpefoCTaBe-
HUM el CyOCUM Ha COfeNICTBIIE CAMO3AHATOCTH B CBSI3U C IUIAHVMPYEMOIT OpraHM3alnel e
[PeANPUHIMATEIBCKOI AeSITeIBHOCTH 10 ITYeTOBOACTBY. MeX/y CTOpOHaMM 6bUT 3aK/II0UeH
JIOTOBOP O IIPEFOCTABIEHNN CYOCHANY HA COAECTBIE CAMO3AHATOCTI 6e3pabOTHBIX TPaX-
[aH. YCIOBYMSIMU YKa3aHHOTO AOTOBOpPA IMPEAyCMOTPEHO, YTO B CIydae HapyuieHus [, myH-
KTa JOTOBOPa O HELle/IeBOM UCIIO/Ib30BAHNUI IIEPEUNC/IEHHBIX CPeCTB BbIe/IeHHAs CYyOCHans
IIOJJIEXKUT BO3BPATY B IIOTHOM o6beme B TedeHue 30 [THEN CO JHS TPETbSIBIEHUS [[EHTPOM
3aHATOCTI COOTBETCTBYIOIIEro TpeboBaHms. [IOCKONBKY B a/IbHEIIIIEM YKAa3aHHBI IYHKT
moroBopa . He 6bUT BBIMONTHEH, «I[eHTPOM 3aHATOCTM» B afipeC OTBETUYNIIBI OBIIO HAIIPAB-
JIeHO TpeboBaHIe O BO3BpaTe CyMMbI CYOCHANY 1 IIPOLIEHTOB 32 II0Ib30BAHIE [JEHEKHBIMI
cpencrBamu. [TpegpsasienHsle K [I.COOTBeTCTBYOMLIVE TPEOOBAHISI B JOOPOBOIBHOM IIOPSIIKE
€10 He OBbUIN YAOBIETBOPEHBI I, KaK CIECTBIE, IOCTIE0BAIO OOpalljeHIe YKa3aHHOTO YIPeXK-
[EeHUA B CY[I.

CynoM IepBOJi MHCTaHIVM OBUIO YCTAHOBJIEHO M He OCIIApMBA/JIOCh OTBETYMKOM, YTO,
HONMy4uB 6e3BO3ME3NHYI0 CYOCHANIO 13 OIO/PKETHBIX CPEACTB, [I. He BBIIONHWIA YCTOBUS
morosopa. Takxe ZOCTOBEPHO OBIIO YCTAHOBJIEHO, YTO JAECTBMUAMY OTBETUYNMKA UCTILY U TO-
CyHapCTBY IIPpUYNHEH MaTepI/IaHbeII/UI ymep6 Y4auThIBas BBIIIEU3TIOKEHHOE 11 IIpHIMAasA BO
BHVIMaHNE, 9YTO H HapyIlIeHbI VIMIIEpAaTVIBHbIE YC}IOBI/IH [OTOBOpa, a TaKXXe 1 TO 06CTOHT€HB-
CTBO, YTO B JOOPOBOIBHOM MOPsIAKE IOy IeHHAsI CYyOCUANs He BO3BpallleHa, CyfebHas Kose-
rust BopoHeXXCKoro 06/1acTHOTO Cy/a IpU3HajIa BEIBOJ, CYfia EPBOIl MHCTAHIUN 00 yIOB/IeT-
BOPEHNMN MICKOBbBIX Tpe6OBaHI/H7[ O B3BICKAHUN CYMMbI CY6CI/IIU/II/I M IIPOLIEHTOB C H 3aKOHHbIM
11 000CHOBaHHBIM.

3. B cny4ae nmpeKkpalleHns IpakJjaHIHOM JeATeTbHOCTH B KauecTBe MHAVBU/YaIbHO-
TO NpERIIPMHNMATENSA O UCTEIEHNA CPOKA, YCTAHOB/IECHHOI'O TOTOBOPOM, IIOTy4Y€HHasI UM
CyOCHANS IOAIEXKUT BO3BPATY.

O6parnMcst K CIeRyIIeMy CIyqaro 13 CyfeOHOI IpakTuKu'. «ATEHTCTBO 3aHATOCTI Ha-
ceneHMsh» (aee — ATeHTCTBO) 0OPATIUIOCh B CYL € ICKOM K 3. 0 Bo3Bpare cyocuanu. B o60-

8 Cm.: AnenanmoHHoe ompefeneHre Boponexckoro ob6macTHoro cypma or 18.09.2012 Ne 33-4928 //
CIIC «KoncynbranT ITmroc».

¥ Cm.: AnensinmonHoe omnpefenenne Bepxosroro Cyna Pecry6nuxn Kammbikus ot 30.01.2014 1o meny
Ne 33-101/2014 // CIIC «KoucynbranT ITmoc».

74



O.10. MNasrosckas. MatepuarnbHas nogaepxxKa camo3aHsiTocTy 6e3paboTHbIX rpaxaaH... C. 67-80

CHOBaHIE MCKa yKa3ano, 4To 15.03.2010 r. Me>xxxy ATeHTCTBOM 1 3. ObLT 3aK/TI0YEH JIOTOBOP
O COMENICTBMUY PA3BUTHA MAJIOrO IIPEAIIPMHUMATENIbCTBA M CaMO3aHATOCTY 0e3pabOTHBIX
TpaX/aH, II0 KOTOPOMY 3. 00513a/ICsT 3aHMMAThCSI IIPEAIPUHIMATEIbCKOIO IeSTeNbHOCTIO B
TeueHne 12 MecsneB. OFHAKO OTBETUNMK IIPEKPATIUI MPEANPYHIMATEIbCKYIO NeATeTbHOCTD
05.10.2010r., HapyIIMB MPeSyCMOTPEHHBIN JOTOBOPOM 12-Meca4HbIl Cpok. [loaTomy AreHT-
CTBO TIPOCUJIO B3BICKATD C 3. IEPEUNIC/IEHHYI0 eMY COITIACHO JJOTOBOPY AEHEXHYIO CYMMY /LA
ee MOCTIeAYIOLEro ITepednCIeH s B JOXOZ, pecirybnmmkanckoro 6omkera. B cyne6HoM 3acema-
HUJ OTBETYNK 3asIBJIEHHBbIE TPeOOBAHNS IPEACTABITENS UCTIA TIPV3HAJI, IIOSICHUB, YTO OCY-
LIeCTBJIEHME MPENTIPUHMATENbCKON eATEeTbHOCTI IIPEKPaTUI [0 UCTedeHus 12 mecAneB B
cBsa3u ¢ 6orne3Hbro. Pemennem DnmmucTHHCKOrO ropogckoro cypa Pecrrybmuku Kanmbikust ot
14.11.2011 1. McKOBBIe TpeOOBaHMA ATEHTCTBA 3aHATOCTU HacenmeHuA Pecrrybmuxy Kammbr-
Kuisi ObUIM YZIOB/IETBOPEHBL. B ame/UsinmoHHoi xanobe 3. MPOCUI pellleHe HIDKECTOSIIETO
Cy/la OTMEHNTD, CCBIIAACh Ha TO, YTO HMPEANPUHUMATENDCKYIO NEeATETbHOCTh OH MPEKPATUI
I10 He3aBYCAIIUM OT Hero 00CTOATENbCTBAM, B CBA3M € 3a00/ieBaHNeM. B cynebHOe 3acemanue
OH IPEJCTAaBU/I KONUM MEAMLUMHCKMX NOKYMEHTOB, YKa3bIBAIOIIMX Ha Ha/lIN4YMe CEPbe3HOTO
3a0omeBaHus. 3. yKasal TaKKe, YTO CYJ IIEePBOI MHCTAHLMY He IIPUHSI BO BHUMAHIE, ITO
rory4aeMasi MM IE€HCHA ABNIAETCA eAVHCTBEHHBIM CPEICTBOM CyLIeCTBOBAHMA.

[IpoBepuB Marepyaibl Hea, BBICTYLNIaB OOBACHEHUA OTBETYMKA, €rO IIPeNCTaBUTEIIA,
IIpefCTaBUTE/SI UCTIA, 0OCY/VB JOBOMBI AIIE/IAIMOHHON XKamo0bl, CyseOHast KOIerns Ipu-
1A K ClAefyoleMy BeBoAy. Bo ucnonnenne 3akoHa o 3aHATOCTM HaceneHys u ITocTaHoB-
nenus IpaBurenscrsa PO or 31.12.2008 Ne 1089 IIpasurenbctsom Pecriy6mukn KanMbikus
25.12.2009r. 65110 puasTo [Toctanosnenne Ne 474 « O mporpaMme peannsariuy Mep 110 IIOj-
Tep>KKe ppIHKa Tpyza B 2010 rofy», COrTacCHO KOTOPOMY ATE€HTCTBO 3aHATOCTY Hace/leHus U
TpyZa OBbUIO OIpee/IeHO YIOTHOMOYEHHBIM OPIaHOM VICIIOTHUTEIbHO B1acTu Pecrry6mmkn
Kanmbixus. V3 nonoxxenns paspena 3 ykasanHoit [IporpaMmsl ciiefyer, 4To Oe3Bo3Me3IHas
cybcupst, IpefoCTaBIeHHasl IPAX/AAHNHY Ha OPTAHU3ALNIO PA3BUTISI MAJIOTO IPENIPUHN-
MaTeNbCTBA M CaMO3aHATOCTH, IOJJIEKUT BO3BpPaTy B AT€HTCTBO, B TOM 4YIC/Ie U B CIydae
MpeKpallleHNs NeATeTbHOCTH B KaueCTBe I0PUMIECKOTO NI, MHAVBI/YaTbHOTO IPENIIpU-
HUMaTe/sl WU KPeCTbsSHCKOro ((pepmMepcKoro) xossicTBa GO MCTEYEHUsI CPOKa JIeCTBUS
porosopa. IpaxgaHuH 06s3yeTcs MogaBaTh B ATEHTCTBO €KeKBapTaJbHO OTYET O PacXOfio-
BaHMM 6€3BO3ME3HOI CyOCUANNU C KOMUAMU HMOATBEP)KAAIOIINX JOKYMEHTOB, @ TAKXe JI0-
KYMEHTBI, CBUIETE/ILCTBYIOIE O BEIEHUY IPENPUHIMATETbCKOM eATENbHOCTY B TEYEHME
12 Mecs1eB €O THA 3aK/TI0YEHNA JOTOBOpa O IPEOCTaB/IeHNY 0e3BO3MEe3IHON CYOCU VL.

CypnoM 6bUIO YCTaHOBJIEHO, YTO 3aKkmiounB 15.03.2010 I. ZoroBop ¢ ATeHTCTBOM O COfieii-
CTBUM PasBUTUIO MAJIOTO NPEAIIPMHIMATENBCTBA M CAMO3AHATOCTI 6e3pabOTHBIX TPaKMAH,
3. nonyunn ¢puHarcoBy oMo, COrIacHo yCIOBMAM JOTOBOpa 3. 00513a/1CsT OCYIECTBIIATD
MpeJIPUHMMATENBCKYIO EATENbHOCTD 110 HAITPAB/IEHUIO — «ITYHKT IIpMeMa IIaTeXel» B Te-
yeHne 12 MecsAlleB ¢ MOMeHTa ero moprmcanus. 05 OKTH6PH 2010 1. OTBETYNMK IO UCTEUYEHU
cpoka (12 MecsAlLeB) IPeKpaTUI JeATeIbHOCTD B Ka4eCTBe MHIVBIU/YaIbHOTO IIPeAIPUHIIMA-
TensA. Beimmcka n3 ENMHOrO rocyfapcTBEHHOTO peecTpa MHAMBUYaIbHBIX IPEANPUHIMATE-
neit or 05.10.2010 1. mogTBEpXKAAIa, YTO OTBETYUK JOCPOYHO MIPEKPATH/I IPEAIIPUHIMATENID-
CKYIO IeSITeIbHOCTD. YKa3aHHbIe 00CTOATENIbCTBA CTOPOHAMM He OTPULIAJINCH B CYAaX epBOI
U aneJUIALIMIOHHO MHCTaHIIA ¥ TIOATBEP)KIAEHbI COOTBETCTBYIOIMM ITYHKTOM 3aK/TI0UY€HHO-
O JOrOBOpPA — B CJIy4ae HAPYLIEHs yCIOBMUIL JOrOBOpa 3. 00513a/1CsI BO3BPATUTD CYOCUAUIO B
ArenTtcTBo. [Ipy TaKMX JaHHBIX CyJ| IEPBOI MHCTAHIIMM B COOTBETCTBUY C YCTAaHOB/IEHHBIMU
¢daxTuIecKMu 06CTOSTEIbCTBAMIL [Ie/Ia BbIHEC pelleHre 00 YAOBIeTBOPEeHNH TpebOoBaHMIT
Arenrcrtsa. Bepxosnsnit Cyn Pecrrybmuky KanMpikusa penreHne SNTMCTUHCKOTO TOPOICKOTO
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cyna Pecrrybmuku Kanmbixnst octaBun 6e3 M3MeHeHs], ale/ULIIIOHHYIO JXKanoby 6e3 yros-
nerBopeHust. [Ipu 3TOM COCTOsIHIE 3[[OPOBBsSI U MaTepHaIbHOE IIOTIOXKeHE 3. CyOM He ObIn
yurensl. [IpuauMas Bo BuuManye 1. 3 ¢T. 401 I'K PO, cyx cuer, 4To ykasaHHbIe 00CTOATENIb-
CTBa He OTHOCATCA K YPe3BBbIYAHBIM ¥ HENPENOTBPATMMBIM, a 3HAYUT U HE BIEKYT OTBET-
CTBEHHOCTD 110 00543aTe/IbCTBAM.

AmnasornuHoe feno 610 paccmoTtpero Hosocubupcknm obmactasiM cygom®. Kpaesoe
TOCYlapCTBEHHOE Ka3eHHOoe yupexpenne «llenTp sanATocTN Hacenenusa baeBckoro paiioHa»
r. HoBocubupcka 06patniocs B Cyf € UCKOM K B. 0 B3BICKAHIY [I€HEKHBIX CPEACTB, IPELO-
CTaB/ICHHBIX B KadeCTBe CyOCHVIN HAOPraHM3ALNMIO IPEeAIPUHIMATEIbCKOI fesTeNbHOCTIL.
OrBerurk 06s13aHa ObUIA OCYIIECTB/SITh MPEAIPUHIMATENBCKYIO IESITENbHOCTD B COOTBET-
cTBUM ¢ OGM3HEC-TTTAHOM He MeHee 12 MecAneB co mHA BHeceHus sammucu B ETPUII, ognako
YCIIOBUSI JOTOBOPA €10 He ObIIN UCIIONHEHBL. B rexkabpe 2011 T. pu BbI€3AHBIX TPOBEPKAX Kpa-
€BOTO TOCYJIApCTBEHHOTO Ka3eHHOro yupexaenus «llenTp sanaTtoctn Hacenennsa baeBckoro
paitoHa» 1. HoBocn6upcka 6b110 yCTaHOB/IEHO, YTO HAHSTHIE B. pabOTHNKN YBO/IEHBI, BeTepu-
HapHBIE AIITeKI 3aKPBITH, paboTa COMIACHO OM3HEC-IUIaHy He OCyIecTBIsIack. Ilo pesyb-
TAaTaM MPOBEPOK OTBETUMKY OBUIO BBINICAHO IIPEAYIPEXIEHNE, OLHAKO CBOIO AESITEIBHOCTD
b. He BO300HOBMIA, O IIPeKpalleHN! TPYLOBOIL IeATe/IbHOCTY U YBOJIbHEHU! PaOOTHNKOB He
coo6mina, BBIIIOJIHEHNE 00513aTeNbCTB 10 OTOBOPY He MOATBEPANIA.

BBU/Iy HEVCITO/THEHNSI OTBETIYNKOM 005I3aTe/IbCTB I10 OTOBOPY CY IePBOIT MHCTAHINH 060-
CHOBAHHO IIPUIIIET K BBIBOAY O 3aKOHHOCTH MCKOBBIX TpeboBanmit KpaeBoro rocypapcTBeHHOro
Ka3eHHOTO YYPeXeHIA M HeOOXOAMMOCTY B3bICKaHVA C b. IomydeHHOI cyOcnuum.

Tak, cormacro ct. 307 I'TIK P® B cuty obs3arenbcTBa OfHO muIo (TO/DKHUK) 005A3aHO
COBEpIINTD B IIOIb3Y APYroro auia (KpeauTopa) olpene/ieHHOe AeliCTBYe, KaK-TO: IepefiaTh
VIMYIIECTBO, BBIIIOHUTH PAabOTY, YIIATUTD JEHBIY I T.IL, TUOO BO3[EPIKATHCS OT OIIPEfe/eH-
HOTO JIeVICTBYSI, @ KPEAUTOP UMEET IpaBo Tpe6OBaTh OT JO/DKHUKA VICIIONMHEHMSI €T0 00s13aH-
HocTu. B coorBercTBuM co cT. 309 I'TIK P® 0643aTenbcTBa JOMKHBI MICIIOIHATHCA HaJIexKa-
UM 00pa3oM B COOTBETCTBMM C YCIOBUAMMY 0053aTe/IbCTBA U TPeOOBAHIAMM 3aKOHA, MHBIX
IIPAaBOBBIX AKTOB, & IIPJ OTCYTCTBUY TAKVUX YCTIOBMUII 1 TPeOOBAHMIT — B COOTBETCTBIUM C OOBI-
YasiMI [1e/IOBOTO 000POTA MM MHBIMI OOBIYHO IIPENbSBIsIEMbIMU TPeOOBaHUAMU. B cumy
¢1. 310 TTIK P® 0fHOCTOPOHHMIT OTKA3 OT UCIIOTTHEHNS 00513aTe/IbCTBA 11 OJHOCTOPOHHEE U3-
MeHEHME €r0 YC/IOBMII He JIONYCKAIOTCA, 3a MCK/IIOYEHNEM CITy4YaeB, IPEeSyCMOTPEHHBIX 3aKO-
HOM. OJHOCTOPOHHUII OTKa3 OT UCIIONHeHUA 0053aTe/IbCTBA, CBA3aHHOTO C OCYIIeCTB/ICHIEM
€r0 CTOPOHAMI NPEANPUHUMATENTbCKON JIeATEIbHOCTH, I OJHOCTOPOHHEE U3MEHEHMe YCIOo-
BIII TAKOTO 005A3aTe/IbCTBA [IOMYCKAIOTCA TAKOKe B CIyYasX, MPefyCMOTPEHHBIX IOTOBOPOM,
€C/IM MHO€ He BBITEKAET M3 3aKOHA VM/IN CYIEeCTBA o6s3aTenbcTBa. B CUJTY TIOJIOKEHUIA 1. 1, 4
c1. 421 TK PO rpaxjane u opudeckKie amuia cBOOOJHBI B 3aK/II0YEHUN JJOTOBOPa. YCTIOBUS
JOrOBOPa ONPEENAITCA TI0 YCMOTPEHMIO CTOPOH, KpOMe C/TydaeB, KOTfja CofiepKaHue COOT-
BETCTBYIOIErO YCIOBYSA IPEAIICAHO 3aKOHOM VIV MHBIMM IIPaBOBBIMY aKTaMIU (CT. 422).

C y4eToM IIpMBe[IeHHBIX HOPM MaTepyabHOIrO IIPaBa ¥ YCTAaHOBJICHHBIX CYIOM 00CTO-
SITENBCTB CymebHast Koternst HoBocrO6upckoro 06/1acTHOTO Cy/a COIIaCiIach C BHIBOAAMMU
cyaa nepsoit uncTaHumu. IIpu aToM cyme6HOI Ko/uterneil He ObUIN IPUHSATHL BO BHUMAHNUE
JIOBOJIbI aIleUIALIMOHHOIL Xanmobpl b., 4To MoIHOe mpeKpalieHne MpefnpyHIMATENbCKOI Jie-
SITE/IBHOCTY NIPOM30LIIO IO McTedeHnn 20 MecsAleB, T.e. CO JHs BHeceHUsA 3amucu B Peectp,
B CBSI3V C 4eM YC/IOBVsI JOTOBOPa €10 ObUIM BBIMONHEHBL. VIcxoms 13 paKkTidecKnx o6CTos-
TE/IbCTB Jie/a, CYJ YKasall, YTO yKa3aHHbIe [JOBOIbI He MOIYT IIOBJIeYb OTMEHY OOXKaryeMo-

% Cm.: AneruisiimonHoe omnpepenenie HoBocubupckoro obnactHoro cyaa ot 31.07.2014 1o gemry Ne 33-
6494/2014 // CIIC «Koncynbrant ITmoc».
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ro peumenus. Tak, COIIACHO CBUJETENbCTBY O TOCYAAPCTBEHHON PerucTpanyy Gpuandeckoro
mua b. 3aperncrpuposanach B KadecTBe MHAMBUAYAIbHOTO MpeANpUHMMATENA 26 anpens
2011 r. Opgnako axT mpoBepku ot 30 gexabps 2011 I. cBUETeILCTBOBA, YTO IIOMEIIeHNE Be-
TepPMHAPHOII allTeKM 3aKPBITO, a allTeka He QYHKIVOHMUPYeT Oojiee Mecsla.

Takum 06pasom, BBIBOJ, Cyfia O paKTUIECKOM IIPEKPAIeHNN [IPEAIPUHIIMATENIbCKOI Jie-
ATEIPHOCTY B TeueHMe 12 MecslleB IIOC/Ie PETUCTPAly B KaueCTBe MHAMBI/YalTbHOTO Npef-
IPVHUMATEJIS ABIAETCA 000CHOBAHHBIM.

4. Cy6cupus MoXXeT ObITh BO3BpallleHa B OIO/KeT, eC/IN 0043aTebCTBA 110 JOTOBOPY He
BBIIIOTTHEHBI B IIOTHOM 00beMe, KaK, HalIpuMep, B CIefyiomeM crydae’. B nemx peamisa-
1y nocranosenns Komernn Agmunucrparyu Kemeposckoit o6mactu Mexay IKY «Ientp
3aHATOCTH HaceneHus» u A.10. 611 3akmodeH noroop «O IpenocTaBneHun cybcuam 6biB-
meMy 0e3pabOTHOMY T'paX[JaHUHY, OPTaHMU30BABLIEMY COOCTBEHHOE IO IIPY COREeVICTBUA
CITy>KOBI 3aHATOCTY, Ha CO3JIaHIe JOIIOIHUTE/IbHBIX pab04rX MeCT I/L1 TPYLOYCTPOIICTBA Oe3-
PabOTHBIX TPAXKIAH».

Cor1acHO IOTOBOPY OTBETYMKOM OBIIO IIPUHATO 0053aTeIbCTBO 06€CIIeYNTD LIeTIeBOe JIC-
I107Ib30BaHMe CyOCUY, a UIMEHHO: He o3xHee 30 THelT co THA MOCTYIUICHNUA Ha €T JINIIEBO
cueT cyOCuany OpraHn30BaTh 2 JOIIOTTHUTEIbHBIX pab04nX MecTa Ajisi TPYAOyCTPOICcTBa He3-
PabOTHBIX TpaXK/aH, IPMHATH Ha CO3[JAaHHBIE TOMONMHUTETbHbIe paboure MecTa 6e3pabOTHBIX
rpaxxpan mo HanpasyeHuio 1I3H mo mpodeccnun «momcobHbIit pabounii» 1 obecrieynBarh 1x
3aHATOCTb He MeHee 12 Mecses. [Ipu 5ToM He pexxe OTHOTO pas3a B KBapTasl IPeOCTAB/IATD
B II3H axT o 1e/1eBOM MCIIOIb30BAaHNI ITOTYYeHHON CyOCHUMY C IIPUIOKEHUEM CIIICKa Ha-
HSATOro paboTHMKA 110 HampasieHuio [I3H.

Pagperras criop 1o CyIecTBy, Cyfi IepBOJ MHCTAHIUM YCTAaHOBUJL, YTO OTBETYMK CBOVX 0051-
3aTe/IbCTB II0 OTOBOPY He BBIIOTHII B IIOTHOM 00beMe. DakTidecky BMeCTO ABYX 6e3paboT-
HBIX Ha paboTy uM 66Ut IprHsT ofyH. ClIeoBaTe/IbHO, OIO/PKETHbIE CPECTBA, HAIPAB/ICHHbIE
Ha yKasaHHbIE B JOroBope Lenu (OpraHusaIuio [BYX paboumnx MecT, TPYHOYCTPOICTBO ABYX
6e3paboTHBIX Ipak/iaH 1o HanmpasaeHuio 1I3H, obecrieyenne nx saHATOCTY B TedeHMe 12 Mecs-
1eB), MOJIEXKAT B 6eCCIIOPHOM MOPSKe M3BATHIO B CBA3Y C YICIIOTIb30BAHNEM JJAHHBIX CPENICTB
He 110 HazHadeHn0. KeMepoBckumit 06/1acTHOI CYJ OCTABIII pellleH e CyAa [ePBOI MHCTAHIN
B cute. IIpu 3TOM He OBUIM IPUHATHI CyfeOHOI KOJIIErnell B KadecTBe OCHOBAHNS K OTMeHe
pelIeHNs HIDKECTOSIETO Cy/Aa M CIeIyIolye TOBOMbI Ale/UILALIMOHHOI JKa/o0Bl, YTO C SSHBAps
2012 r. «IlenTp 3anATOCTN» He HarrpaBwi K A.JO. HI OFHOTO ITOTEHIAIbHOTO PaOOTHMKA.

Takum 06pasoM, IOMOXKEHNUSI AEICTBYIOIIEr0 3aKOHOAATENbCTBA 1 AHAMN3 CYAeOHOI
IIPaKTHKY [0 UCCTIeAyeMolt IpobyeMe T03BOJLIIOT YTBEP)KAATD, YTO IIPEOCTaB/IeHIe 6e3B03-
Me3[IHOII IeHeXXHOII CyOCcHaMM Ha pasBUTHE MPEAIIPUHIMATENbCKOI eATeIbHOCTD KaK Mepa
TOCY/JapCTBEHHOM IOANEPKKM ¥ COfIeVICTBUA PA3BUTHIO MAJIOTO IPEeAIpPUHUMATEIbCTBA 1
CaMO3aHATOCTYU IPaKaH He SABJIACTCA B HacTosALIee BpeMs 3¢ (eKTNBHOI 0 pARY IPUYNH.

Bo-1nepBbIX, leHe)KHasA TOMOIITb, KOTOPYIO BBIIAET TOCYAAPCTBO I'PaXK/laHaM, IPU3HAHHDI-
MM B YCTAHOB/IECHHOM HOPsfIKe 6e3pabOoTHBIMY, PEIIVBIIMMI Ha4aTh CBOE JE/I0, HeBeNuKa 1
COOTBETCTBYET BBIIIAUMBAEMOII €INHOBPEMEHHO 12-KpaTHOV MaKCUMa/IbHOI BeMYIHBI 110-
cobus o 6e3paboruiie, pa3Mep KOTOPOTO Ha TMPOTSHKEHUN HECKOIBKIIX JIET OCTAETCS HEU3-
MeHHbIMU cocTaByAeT 4900 py6. To ecTb cymMa BBIITaYMBAEMON CyOCUMN HAXOAUTCA B IIPH-
MOJ1 3aBUCUMOCTY OT MaKCHMAaJIbHOTO padMepa COOTBETCTBYIOIEro mocobus. B ceasm ¢ atum
IIpefiCTaB/IACTCA, YTO yBeIMYEeHNe MaKCUMaIbHOIO pasMepa Iocobus mo 6GespaboTuiie o
YPOBHSI IIPOXUTOYHOTO MUHMMYMA I TPYAOCIOCOOHOTO HACETEHNs C COOTBETCTBYIOLIEN
MHJEKCALeil CII0COOCTBOBAIO ObI 3HAYNTETPHOMY YBEIMUYEHNIO pasMepa FOCYAapCTBEHHOI

! Cm.: AnenAnonHoe ornpepenenye Kemeposckoro o6mactHoro cyma or 10.01.2013 Ne 33-12868 // CIIC
«KoncynbranT ITmoc».
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CyOCHUAuM Ha OTKPBITIIE MA/IOrO OM3HECA, U, TEM CaMbIM, Ae/Iano Obl TOCY[APCTBEHHYIO ITOA-
Ilep>KKy 60JIee CyIeCTBEHHOIL.

Bo-BTOpBIX, MOMyYeHNEe TOCYAAPCTBEHHON CyOCuanu 6e3pabOTHBIMU Tpa>kaHAMU —
IpOLefiypa [UINTe/IbHAS, I, BMECTe C TeM, TpeOyolast 006513aTe/IbHOTO BBIIIOTHEHNS Psifia yC-
noBuUIt U TpeboBaHMil. AHanu3 CyfeGHOI IPAKTUKI ITO3BOJLSIET BBIAEIUTD P CIEAYIOLINX
K/TIOYEBBIX IPUYMH, BEAYIIUX K BO3MOXHBIM HETaTUBHBIM IIOC/IECTBISIM B CTydae Hapylle-
HUS IPaKIaHAMU IOTOBOPHBIX 005I3aTeNbCTB B XO/ie Peai3ani CBOETO IPaBa UCIOMb30Ba-
HIUS BBIJIEIEHHBIX CPECTB Ha OPTAHM3AINIO TPENIPUHIMATEIbCKON TesTeNbHOCTI:

° HeNpefoCTaB/IeHIe IPAXK/AHAMI B YCTAHOB/IEHHBII CPOK HOKYMEHTOB, IIOATBEPK/AAI0-
I[VX [{eJIeBO€ PACXOJOBAHIE OIO)KETHBIX CPEJICTB, SIB/ISETCSI OCHOBAHMEM /LI VX YePXKAHS,
B TOM YHC/Ie 1 B CyieOHOM MOPSIKeE;

° Helje/leBOE PACXOJOBAHIE IIOTyIEHHBIX HA PAa3BUTHUE [IPEANPUHIMATETbCKOI [esTeNb-
HOCTH OIOJ[)KETHBIX JJEHEXXHBIX CPEJICTB, MOJIEKNUT B3bICKAHNIO C BO3MOXXHBIM Y/epyKaHIeM
(IIOMVIMO OCHOBHOJI CyMMBI) IIPOLICHTOB 3@ VIX YICIIO/Ib30BAHIE;

* B C/IydYae IPeKpAIjeHNs] TPAKAAHNHOM JesITeTIbHOCTU B Ka4eCTBe MHAUBU/YATbHOTO
IPeANpUHIMATEIIS JO MCTEYEHNS CPOKA, YCTAHOBIEHHOTO JOTOBOPOM, IIOTydIeHHas UM Cy0-
CHAVS TIOfIEXX T BO3BPATY;

* cyOcuamsi MOXKeT OBITH BO3BpalljeHa B OIO/KeET, ec/iu 00s13aTe/IbCTBA IO OTOBOPY He
BBITTO/THEHBI B ITOTHOM OObeME.

Takum 06pa3oM, ClIefyeT MOIaraTh, YTO CIOXKUBIIEECs IPENCTAB/IeHe O 6e3BO3Mes -
HOCTH TOCY[ApPCTBEHHOI €JMHOBPEMEHHOI [IEHEeXKHON BBIIATHI (CYyOCHANM) HA pasBUTHE
TIPENIPUHIMATENTbCKON [IEATETBHOCTI SIB/ISIETCS 3aBEIOMO OMIMOOYHBIM. ITO JJO/DKHBI IIPH-
HIMaTh BO BHUMAaHMeE OTEHIa/IbHble OM3HECMEHBDI.
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Abstract

Since the development of market economy in Russia, the issues of promoting employment for citizens
have been especially topical. State policy to promote employment aims the development of labour re-
sources, increasing mobility, protection of national labour market, ensuring employment and preventing
unemployment. The state policy is implemented by carrying out special events promoting the increase in
the number of employed citizens. One of the key directions of the state policy is a significant role of the
RF subjects in regulating the labour market by assigning a share in federal authorities as to employment,
allocation of subsidies from the federal budget on joint financing regional programs to decrease the ten-
sion on employment market in a particular RF subject. Within the regional programs RF subjects may
take additional measures in the sphere of employing citizens and protecting from unemployment as well
as supporting citizens socially to relieve the tension on the employment market. A measure promoting
to reliving such tension is promoting little business and self-employment. This measure is performed by
providing subsidies to start up a business within regional special-purpose programs. The paper attempts
to examine legal aspects of performing material support and self-employment of citizens and some de-
tails in law-enforcement practice. The legal evaluation and system analysis show doubts in terms of the
efficiency of such a support in modern economic circumstances and providing a gratuitous subsidy on
entrepreneurship is erroneous. However, the author considers this question open for discussion.
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YronoBHO-NpaBOBble PUCKMU:
penytauma n uMuaopK 6usHeca
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CKOro yHusepcuteTta «BbicwanA wkona akoHomuku». Agpec: 101000, Poccuinckaa depepaumsa,
Mocksa, MacHuukaa yn., 20. E-mail: balvioletta@yandex.ru

AHHOTaumsa

HacToAwan ctaTbA NoCBALlEHA UCCNEAO0BaHUIO BIMAHUA YTrONOBHON OTBETCTBEHHOCTU LOPUANYECKOrO
NvLa Ha ero penyTaumio U MnaK. bes npeyBenuyeHna MoXHO cKasaTb, YTO BONPOC BBEAEHUA YrONOBHOM
OTBETCTBEHHOCTM 0pUANYECKUX Nl B Poccun nNpeactaBnaeT coboii akTyanbHOe U LWNPOKo obcyxaae-
Moe ABNeHne. YunTbiBaA cobblTUA U NPOLIECChI, MPOVUCXOAALLME B MUPOBOI 9KOHOMUKE, KOMMaHUU, B TOM
yucne MeXx ayHapoaHble, Ha CETOAHALLHWIA AeHb, KaK HUKOTAA, 3aMHTepecoBaHbl B «COXPaHEHW» CBOEro
6m3Heca. 10 MHEHWIO HEKOTOPbIX CMeLuanvMcToB, PacnpocTpaHeHe nHgopmaLlmm 0 ToM, YTO puanye-
CKOE JILI0 COBEPLUMMO MPECTYNneHne, 3HauMTenbHbIM 06pa3oM BNUAET Ha ero NpubbINbHOCTb U CTOU-
MOCTb. HecMOTpA Ha To, YTO BO MHOTOM UMEHHO MOTPeBUTENLCKMIA cnpoc hopMUpyeT CTOMMOCTb KOMMa-
HUK, onpefensAeT 3aHMaeMoe MecTo Ha pbiHKe, 06pas, ¢ KOTOpPbIM accoumnpyeT ceba KomnaHwsa, cTan
npesMeToM UCCNeA0BaHUA CPaBHUTENbLHO HeAaBHO. TeM MeHee, CerogHA AaHHOE HarnpaBrieHWe CTPeMu-
TenbHO pasBuBaeTcA: Hanpumep, B XXI Beke noBefeHue notpebuTena uccnegyeTcA ocobbiv Hanpasse-
HUEM B NCUXOMOrMM — HelipoMapKeTUHIoM. B HacTofALeli cTaTbe aBTOp packpbiBaeT CoOAep)aHue Takux
TEPMUHOB, KaK «penyTauua», «4eoBas penyTauma», «MMUOX», a TaKXXe 0TMeYaeT, KOrAa 1 KeM BrepBble
6bI10 MCCNEAOBaHO CoflepXKaHne yKasaHHbIX TePMUHOB. B cTaTbe npoBoauTCA pasnuuve Mexay Takumm
NOHATUAMU, KaK «ryABWIIM» (TEPMUH, MpULLEeLIMiA B POCCUIO 13 aHTNo-aMepUKaHCKoro npasa) U «aeno-
BaA penyTauma» (CyLLecTByeT MHEHWE, YTO «TyABUMMT» — 3TO CUHOHUM «AeNloBOMW penyTauum»). Bonpoc
0 BMVAHUM YTONIOBHOW OTBETCTBEHHOCTU IOPUANYECKUX NNL HA AEJTOBYIO penyTaumio U UMUAX KOMMaHUm
paccMaTpuBaeTCcA aBTOPOM Kak C GbITOBOMW, Tak U C 3KOHOMUYECKOW TOYEK 3peHuA. HecMoTpsa Ha To,
YTO Ha MepBbIi B3IMAA MOXET NnokasaTtbcA, 6yATO YronoBHaA OTBETCTBEHHOCTb OPUANYECKOrO NuLa He
cnoco6Ha okasaTb BNUAHWE Ha 06pa3 KOMMNaHWM 1 ee LEeHHOCTb, NpakTuKa nokasbiBaeT obpaTHoe. Yuu-
TbiBaA, 4TO 6onbLUaA YacTb KOMMaHWA NPOVM3BOAUT MPOAYKLMIO, OKasbiBaeT YCyru Nno npasunam, KoTo-
pble NPEACTaBNAIOTCA COUMaNbHO 3HaUYMMbIMK (Hanpumep, 6e3BpeaHoe NPOU3BOACTBO, IKOMOrMYECKme
orpaHuyeHna U T.A4.), MHOpMaLMA O HapyLIeHWM 3TUX NpPaBun BrOMHE crocobHa co3aaTb HeraTUBHbIN
06pa3 KoMnaHum y notpebutena. C 9KOHOMUYECKON TOUKM 3peHnA (hakT COBEPLLEHUA KOMMaHuen npe-
CTYNNEeHNA MOXEeT 0Ka3aTbCA AJA Hee rybuTenbHbIM, MOCKObKY HEraTUBHbIN 06pa3 KoMMnaHwuy BNYAET Ha
CTOMMOCTb aKLMiA KOMMaHUU 1 3aMHTEPECOBAHHOCTb NOTEHLMANbHBIX MHBECTOPOB. B KauecTBe npuvepa
paccMmaTpuBaeTcA Crydai ¢ oKkasaHuem BNWAHUA (hakTa CoBepLUEHWA NPECTYNIeHNA rnaBoii coBeTa au-
PEKTOPOB Ha CTOMMOCTb aKLMii KOMMaHuu, a Takxe 3apybexxHan cyaebHan npakTuka.

KnrouyeBble cnosa

YrOfOBHO-NPaBOBbIE PUCKW, YrOfIOBHAA OTBETCTBEHHOCTb IOPUAMYECKUX NUL, OenoBas penyTauums,
UMUOK, TYOBUIII.

Bubnnorpaduyeckoe onvcanmne: banbxunHnmaesa B.B. YronoBHO-npaBoBble pUCKU: penyTauma n MMMax
6usHeca // MNpaBo. XXypHan Beicluen wkonbl 3koHoMmmku. 2015. Net. C. 81-90.
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Poccwiickoe npaBso: coCTOsIHME, NePCreKTNBbI, KOMMeHTapum

HecmoTps Ha TO, 4TO TEPMUH «IIPaBOBOI PUCK» HE MCIIONb3YeTCSA B YTOTOBHOM 3aKOHO-
JaTe/IbCTBE, €r0 YaCTO MOXKHO BCTPETUTDb B HAay4HOI uTeparype'. Cpeny podnx IOAX0N0B
VI KOHLENIMI K IOHVMAaHUIO YTOJIOBHO-TIPABOBOTO PMCKa CYLIECTBYET MOJXO0, BbICKa3aHHBIN
A.3. XXannHCKuM — YTOIOBHO-IIPABOBOI PUCK IIPEACTAB/IsET COOOI «OIMACHOCTD OBITH IIOA-
BEPTHYTBHIM YTOJIOBHOMY IIpeC/IeOBaHMIO 0e3 3aKOHHBIX MaTepyabHO-IPABOBbIX OCHOBA-
HUI 151 9TOr0 MO0 IpeTepeTh Pa3IMYHOrO POfia OTPaHMYEHN, CBsI3aHHbIE C IIPefiBapu-
TE€/IbHOV W/IM OKOHYATEe/IbHOM, BCTYIMBIIEN B CU/IY UM OTMEHEHHOI OLEHKONM [JesSHMUA KaK
IpecTyIUIeHNsI»?. B HacTosIelt cTaThe MBI GyfieM FOBOPUTD 06 yrOTOBHO-IIPABOBOM 3aIpeTe
KaK OTpaHIYEHN, KOTOPO€e MOYXET MIOB/IeYb HEKOTOPBIE TIOCTIEACTBIS, 0603HAIEHHbIE HIDKE.

Ha ceropnAmHmii feHb BONPOC BBENEHNUA YIOMOBHOM OTBETCTBEHHOCTY HOPUIMYECKUX
my B Poccwiickoit Pepepanuy ABIATCA aKTYaAbHBIM M IIMPOKO OOCY>XKJaeMbIM KaK €O
CTOPOHBI HAYYHOTO COOOINECTBA, IPABOOXPAHNUTEIBHBIX OPraHOB, TAK M IIPECTaBUTEIIE
6usHec-cpenpl. Hemb3st oTpuijath npu 3ToM TOT (KT, ITO BBef€HNE NHCTUTYTA YTOIOBHOII
OTBETCTBEHHOCTH IOPUANYECKNX JINI] HOBIMsIET HA BCe Chepsl XKM3HN 00IecTBa, B IEPBYIO
oudepefb, SKOHOMUYIECKYIO.

Vicxopsa 3 ombITa CTpaH, I7ie€ CYIIECTBYeT MHCTUTYT YTOJIOBHOV OTBETCTBEHHOCTU IOPM-
IVMYECKMX NI, B KaYeCTBe HaKa3aHUI, KOTOPbIe C/IEAyeT IPUMEHATD K IOPUANIECKIM JINIAM,
IIpeyIaraloTCs CIeRYIOLIVe MX BUAbL IITpad, MMIIeHne IpaBa 3aHMMAThCA OLpefe/IeHHOI Jie-
ATeNbHOCTBIO, 3aKpbITHe IpennpuATuA (dumana, IpeICTaBUTeNbCTBA) IOPULIYECKOTro JIUIIA,
KOH(UCKAIVISI MIMYIIECTBA, TOMeLIEHIE I0f] CYAeOHbI KOHTPOJIb, TNKBUAALNS I0PULIIECKOTO
NI, OIy6IMKOBAHYIE VIV PACIIPOCTPAHEHe BBIHECEHHOTO CYeOHOTO PElIeHysT B IeYaTy Wi
¢ HOMOIIBIO IPYTUX CPeACTB IybmryHol komMmyHukanun. ITo muennio E.C. CMo/nbAHNMHOBA,
«yIMeeT 3HadeHye 1 caM (aKT NPY3HAHVA KOPIOPALVIN «IIPEeCTYIIHO», B pe3y/IbTaTe 4ero OHa
MOABEPraeTCss MOPA/IbHOMY OCYXXJEHUIO, TePAET JOBEpUE KPEAUTOPOB, JNMUIIAETCA K/IMEHTOB,
MOXET CTOJIKHYThCSI C OOIIKOTOM €€ TOBAPOB, IIOTEPATh BO3MOXXHOCTD [IOJTyY€HNST IPABITE/Ib-
CTBEHHBIX 3aKa30B»’. B amoxy rnobammsanuy 9KOHOMUYECKUX OTHOIIEHWIT ¢ STUM TPYAHO He
COITIACUTBCSI, BEIb CETOHS PEIyTALVs 11 JOBEpUe — OCHOBa ycrexa Kommanun. O6 aToM cBuijie-
TE/IbCTBYET Ha/mn4ye GOTIBIIOro KOMMIeCTBA KOMITAHWIT, MCCIERYIOMNX TOTPeONTEIbCKII Phl-
HOK, aBTOPUTETHBIX M3JJAHNUI, ITyOIMKYIOMIX CIVICOK ITPOM3BOAMTEIIEI C BBICOKOIL PeIryTaly-
elf, CHeIa/INCTOB B 00/IaCTY KOHCA/ITMHIOBBIX YCIYT II0 PEIlyTallIOHHOMY MEHEKMEHTY".

IToMMMO OTBETCTBEHHOCTH, YCTAHOBJIEHHON 3aKOHOM, Ha HAlll B3I/IAJl, yMECTHO TOBOPUTD
0 ee MOCTENCTBIAX, BIUAIINX, B IEPBYIO OY€PENb, Ha JIETOBYIO PENYTaLMIO Y UMUK KOM-
TIaHWM, KaK C/IefiCTBME, IeATe/IbHOCTD OPTraHM3anyiL. TeM He MeHee pelyTaly 1 MMUIKY He
BCET/la IpUAaBaIy 3Ha4eHye: TONbKO B 1980-e rofibl KOMIIaHNY OCO3HAIN BIVAHNE UMUIKA U
TEeI0BOI peryTanyuy, IO3TOMY O IeTOBOI PENyTalluy KaK CAMOCTOATENbHOM «aKTUBE» CTan
TOBOPUTH CPAaBHUTENBHO HeJlaBHO’. Bojiee TOro, Ha CErOJHAIIHMIA JIeHb, 110 OLIEHKaM 9KCIIep-
TOB, BO3MOYKHOCTY ¥ BJIMSHME JIETIOBOM penyTalui ¥ MUMIJKA HEJOOLIEHMBAIOTCA.

[l Havaya crefyeT pa3oOpaTbcs B 3HAYEHVM MCIIOIb3YeMbIX HAMM TepMIHOB. MbI OyzneM
TOBOPUTD O TIOHATHM PENyTallM/ He B IPAaBOBOM, a B €€ COIMa/IbHO-9KOHOMIYECKOM 3Hade-

! Huxugopos A.B. YrolOBHO-IIPaBOBbIE PUCKV HAJIOTOBBIX ar€HTOB: HOBBIIT IIOPSIIOK BO30YXXIEHMS YTO-
noBHbIX fen // Hanoru u Hanoroo6noxkenne. 2012. Ne 3. C. 31-45.

? XKanunckuii A.9. YromoBHoe paBo B oxufanmu nepemes. M.: ITpocmext, 2009. C. 242

> Cmonvanunos E.C. O HeO6GXOAMMOCTH BBEIEHVs YrOIOBHOM OTBETCTBEHHOCTH IOPMANYECKNUX NI B
poccuiickoM 3akoHopaTenbcTse // Poccuiicknit cnegoBatens. 2009. Ne 15. C. 20.

* Cm. mogip.: Kosnosa H.I1. DopMupoBaHist IIOTIOXKIUTEIBHOTO MIMIAXKA 11 A€TI0BOIL peryTarun. // BectHuk
AcTpaxaHCKOTO TOCYIapCTBEHHOTO TeXHI4Yeckoro yHusepcurera. Cepus: skoHoMuka. 2011. Ne 1. C. 76-71.

* I B. Vimupx dupmet. Ilnannposanne, hopmuposanue, npoasmkerne. Cn6.: ITnrep, 2000. C. 7.
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Hyyt. TeM He MeHee CIIEI[MaINCTaMU IIPOBOANTCS Pasdyie MKy TOHATUSMI «PEILy TALVsT»
U «[e7I0Basi peryTanys» (IOHSTHE «PeryTanys» — Goree MUPOKOe 10 CPABHEHNUIO C «/IeI0-
BOJT perryTanyeii»). PemmyTanys BkIodaeT B ce6s1 MHOXXECTBO 97IEMEHTOB, TAKIX, KaK «IIpHo6-
peTaeMyo KeM- WM 4eM-nO0 OOI[eCTBEHHYIO OLIEHKY, 00ljee MHEHIE O KauyeCTBax, JOCTO-
MHCTBAaX ¥ HEJIOCTATKAX KOTO- WM 9ero-60, 06beANHEHHYIO B I[[e/I0€ IIPOIIOPIINIO CBEeHIIT
HOJIOKUTE/IBHBIX U OTPULIATE/IBHBIX O Ka4eCTBaX OOBEKTa, M3BECTHBIX OKPYXKAIOLIMM U B
CUJIy 3TOTO OTPA’KEHHBIX B OOILIeCTBEHHOM CO3HAHUM KaK MHeHUe». B KauecTBe mpusHaka
penyTanuy HepefKo YKa3bIBAeTCs «0O0bEKTUBHOCTD», OfHAKO BBICKA3BIBAETCS MHEHNE, UTO
He BCer/ja CIOKUBIINMIICS HETATUBHBII UMUK COOTBETCTBYET Je/ICTBUTEIBHOMY ITO/IOXKEHIIO
JieTT, HOCKOJIbKY PeIyTal[isi OTPaXaeT 00bIYHO CYyOBEKTNBHOE MHEHE'.

JenoBas penyrauus IOMMMO OOLIMX C pelyTaljueil MPU3HAKOB (TaKuX, KaK HeMaTepu-
aJIBHOCTD, HEOTUYY>K[aeMOCTb, JUHAMUYHOCTD U T.Jj.) OONafiaeT OTIVYUTEIBHOI 0COOEHHO-
CTBIO — OHA TepefaeT NHPOPMANIO O ee HOCUTENE C TOYKMU 3peHMsT «IIPOdecCOHANTbHBIX
KaueCTB», «IIPOQeCCHOHATIBHO JesATeNbHOCTI.

JenoBass permyraiys 1o OTHOLICHMIO K MMUKY — HOHsATHe 6omee croxkHoe. [IpoaHa-
JM3UPOBAB JJAHHbBIE PA3HBIMI aBTOPAMI OIIPeeIeHNsT MMIJPKA, Mbl IIPUIUIN K BBIBOAY, YTO
UMUK, SIB/ISIACH COOCTBEHHBIM «IIPOAYKTOM» KOMIIAHUMY, IHPEACTAB/IsET COOO0Il MOBEpX-
HOCTHOE, 3a9aCTyI0 MCKYCCTBEHHO CO3[JaHHOE 32 CPAaBHUTEIBHO HEJOIroe BpeMs, ObICTPO
U JIeTKO TpaHCOpMuUpyIolleecs pefcTaBieHre 06 o6bekTe, He Tpebyloliee 06s3aTeNbHON
PALMOHAIBHOI OI[EHKM €r0 peajibHBIX Ka4ecTB, KOTOPOE CK/IA/IbIBAETCS B CO3HAHWMU JIIO-
meit®. «VIMUDK BO3HUKAET U KOPPEKTVPYETCsI B Pe3y/IbTaTe BOCIPUATHSI I COITY TCTBYIOLIETO
Ipo¢uIbTPOBBIBAHNS MOCTYIIAIOLIE 13 BHELIHElT cpefbl MHGOPMALNU O JAHHOM OObeKTe
CKBO3b CeTb [EIICTBYIOLINX CTEPEOTHUIIOB. B KadecTBe 06/1agaTes MMIU/Ka MOYKET BBICTYTIATh
o601 06BEKT OKPYIKAIOLEN JeNICTBUTENBHOCTI . B KayecTBe BUJOB MMMIXKA BBIZETSIOT
JKeTaeMblil ¥ peabHbIl UMMUIKM (OKeTaeMBblil UMUK — 3TO MMUJPK, KOTOPBIT KOMITaHWUs
CTPEMUTCS CO3ZATh J/IsI CBOETO TOBapa Ha ppIHOYHOM IIPOCTpPaHCTBe)' .

VIMMmK cyijecTByeT B 00LIeCTBe, CyOBEKTOM MMMIXKA BBICTYIIAET YeTIOBEK (HECMOTPS
Ha TO, YTO MMUKEM MOXKeT 00JIafiaTh KaK YelOBeK, TaK U IPOAYKT), IIOCKONIBKY Oarofapsi
4e/I0BeKy (popmupyeTcst 06pas ToBapa man yoryru. VIMUDK MOXET BBICTYIIATh B Ka4ecTBe
MHCTPYMeHTa paboThI C CO3HAHUEM NTOTPEOUTEIsI, IOCKOIbKY B Ja/IbHEllIIIeM BbI3bIBAEeT aBTO-
MaTu4decKue peaklyun y HacemeHus .

O60cHOBaHMe «TeOpuU UMIPKa» ¥ epBoe obpalljeHue K MMUIXKY B PeK/IaMe CBSA3bIBAIOT
¢ nmenem JloBuma Orunsu. [To ero MHEHMIO, 10 TOTPeOUTENST HEOOXOMMMO JOHECTH MHPOP-

¢ Cum. nogp.: Kununxapos B.B. K Bonpocy o HOHATIUY [€/I0BOIL pelyTauuy B poccuiickoM mpase // Bect-
unk Cankrt-Ilerep6yprckoro yuusepcurera. 2011. Cep. 14. Boim. 1. C. 19.

7 Cm. nogp.: IIpasomopos B.B. VIMumx paboropaTesns: KaK pelyTalnusa KOMIIAHUY IIOMOTaeT yIpaB/IATh
mepcoHanoM u 6usHecom // YipasneHne passurieM nepconana. 2005. Ne 4. C. 55.

8 Cm. mopp.: Bamenuna J.C., Konanues JI.B. JlenoBasd pemyTanya — cTpaTerndeckas COCTaBJIAONIAA
JKM3HECTOKOCTH Kommanuy // JKypHan skoHoMudeckoit Teopuu. 2009. Ne 2. C. 10; Baxcenuna J.C. [lenosas
perryTanmsa Kak KOHKYpeHTHbII pecypc koMnanuu // JKypHan akonomuyeckoli Teopun. 2006. Ne 4. C. 134-135;
Kosznosa H. ®axtopsl, popMupyrolye MMIIK U Je0BYI0 permyTaruio kKommanuy // PYICK. 2011. Ne 3. C. 219-
222; Mocxeuna M.A., Mouceesa H.K. PerryTanus vt UMK IIPeSIPUATHA KaK 00BEKTBI yIPaBIeHUA B CUCTEME
MapKeTuHra (TeopeTudeckme acmektsl) // Mapketusr ycyr. 2007. Ne 2 (10). C. 130-139.

% Ipuyuanos A. Hoseitmmit umocodceknit cmosaps. MuHck, 2003 // http://www.gumer.info/ bogoslov_
Buks/Philos/fil_dict/284.php (mara o6pamenns: 09.12.2014)

1 Cwm. mogp.: Braxyann P, Munuapd I1., uoncen . IloBenenue morpebureneit. CII6.: ITutep, 2007. C. 429.

" Cwm. mopp.: Patisbepe B.A., Jlozosckuii JLII., Cmapody6uesa E.B. CoBpeMeHHBIT 9KOHOMITIECKIII CII0-
Bapb. M.: HUII UH®PA-M, 2006. C. 18.
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MaIio He TOJIbKO O Ka4eCTBe TOBapa, HO U HaJIe/INTh IPO/jaBaeMblil TOBAP MOMTOKUTENbHBIM
nmumkeM. Bosmoxuocty nmumpka [l OTviBy HaIIAHO SeMOHCTpUpYeT B KHure « OImiBy o
peKmaMe» Ha IpUMepe UMUK KOMIIAHUN — TIPOM3BOINUTENS BUCKI: TOTPEOUTEND BHIOMpPAET
He BVICKH, @ UIMUJIXK, T.e. CTI/Ib, KOTOPbI/I HeCeT HAIMTOK. B KayecTBe mpuMepa 0 BOSMO>KHOCTH
BO3JIENICTBIS CIIOXKMBILETOCS B CO3HAHNN Y€/IOBeKa 00pasa B KHUTe MPUBOFUTCS UCCIIENOBA-
HIIe, IPOBEJieHHOE COTPYAHMKaMM (paKybreTa rcyxonormy KamidopHniickoro yHuBepcurera.
CyTb 3KCIIepUMeHTa 3aKTI0Ya/Iach B CJICHYIOIEeM: CTYIEHTBI JO/DKHBI ObIIN OIMCATh BKYC Ipefi-
JI0KEHHOI ¥IM [AVICTV/UIVPOBAHHOI BOJBL, IIPM 9TOM ORHOI TPYIIIe COOOILIVIIN, YTO OHU IIBIOT
AVCTVJUIMPOBAHHYIO BOAY, APYTUM CKasasll, 4YTO 9TO BOJA M3-IIO KpaHa. Ipymma cTymeHTOB,
KOTOpBIe ITOJIaTaJIl, YTO IIBIOT CBIPYIO BOAY (Ha caMoM jierie MM ObUIa ITpefjIoyKeHa AUCTIUIPO-
BaHHasI BOA), OIVICA/IN €€ BKYC KaK «OTBPATUTEIbHBII». JKCIEPUMEHT HAIJLIHO [IOKAa3bIBa-
€T, YTO CO3JAHHBII UMIK CIIOCOOEH MOBIUATD JaKe Ha BKyCOBOE BOCIIPIIITIE YeTOBeKa'2,

Ha ceropHAIHMIT BeHD B TPaBOBOJ ¥ 9KOHOMUYECKOI TUTEPATYPe MOXKHO BCTPETUTD TEP-
MVH «TYIBW/UI», KOTOPBIl MHOITA BOCIPYHMMAIOT KaK CHOHVIM TepPMIHA «JIe/I0Bas pelryTa-
1us». TepMUH «IyIBU/DI» IIPUILIET K HAM 13 aHIJIO-aMePYKAaHCKOTO IIPaBa, Ifie OH CYIIeCTBYeT
Ha MPOTSDKEHMM MHOIMX yleT. HeKoTopble aBTOPBI, MCXOMsI M3 OIbITA CTPaH 00Iero mpasa,
O] TYABW/UIOM IIOHMMAIOT «yCTAHOBUBIINECS [ieIOBbIE CBA3M OM3Heca, PMOOPETEHHYIO B
IJIa3aX IOTpeOuTeseil U 3aKa34MKOB OV3Heca peIryTallio, CIOKUBIIYIOCA KIIMEHTYPY, UMUK
YIIPaB/LIIOLETO IIEPCOHAIA U COTPYAHUKOB, BO3SMOXXHOCTb IIPNOOpETeHNs CBsI3€ll, HaIdue
BHEKOHTPAKTHBIX OTHOIIEHWIT C IMOTEHIVAaAbHBIMI 3aKa3unMKamy, 6aspl TaHHBIX, CEKPETHI,
He3aperncTpupoBaHHbIE TOBAPHbIE 3HAKM, He3allaTeHTOBAHHbIE TEXHONOTUM 1 Ip.»". Takum
00pasoM, OHN MO/IATAIOT, YTO TEPMIH «TYABI/UI» BKIIOYAET B ce6sT Kak MMMIXK ([Ie/IOBYIO pe-
IYTalJIo), TAK ¥ PEIYTallMIO B L[eJIOM.

BrioxxeHue cpeficTB B pasBUTHE IYBIJIIA CYNTACTCSA IEPCIEKTYBHBIM, IOCKOIBKY IIOTpa-
YEeHHBIE CPEJCTBA MOTYT OKa3bIBATh IIOMOIIb B YBEIMYEHNN IPUOBUIN 1 PasBUTUM OM3Heca
B TeYeHNe MHOTUX JIeT. becCopHO, YCHeIH Bl pOCT KOMIIAHMM BO MHOTOM 3aBUCUT OT €ro
B/IaJIe/IbIla, TPAMOTHOII ITOIUTUKY 1 PaboThl MeHemKepoB. OFHAKO «yCIlex 613Heca 3aBUCUT
TAaKXKe OT >KEeMaHMs MOTpebuTeelt 9Toro 6msHeca, OT ux «go6poit Bomm» (good will) mons-
30BaThCA YCIyraMI WM TOBapaMi MMEHHO 3Toro OusHeca... Takum o6pasom, gobpas Boms
HOKYIIaTeJIeN WK IIOTpebuTerelt He SIB/SIeTCST KaKMM-TN00 TePMIUHOM, MOASAI0MINMCS Hayd-
HOMY OIIpeJie/IeHIIO; ITO CBOEIL CYTHU 3TO CYO'beKTUBHOE OTpaXKeHNe 6113Heca BOBHe» .

Ha Hanr B3I, MO)XHO TOBOPUTD, YTO YTOJIOBHAA OTBETCTBEHHOCTD I0PUIMYECKOTO JINIIA
OKa3bIBaeT BO3JEIICTBIE He TOJIBKO Ha JIJIOBYIO PEIYTAallMIO Y MUK, a B IIeJIOM Ha IYIBIJIL.
Conuym, norpedurenn, GopMUpPYIOT CBOe OTHOIIEHNE K KOMIIAHUY Y IIPOU3BOAVIMBIM €10 TO-
BapaM, OKa3bIBaeMBIM yC/IyTaM YICXOZA 13 MH(POpMALNY, IPefOCTaBIgeMOll KaK CaMOl KOM-
nanueit, Tak 1 CMI. B xunre E.A. Epmosoit «IygBuut 613Heca» IpUBOAATCA pe3y/IbTaThl MC-
cnepoBaHys >xypHaa Fortune. CorlacHO STUM pe3y/bTaTaM, KII0UeBbIMI COCTABIIAONIIMI
KOPIIOPATVBHO perryTanyy GMpMbI ABJIAITCA Ka4eCTBO YIPAB/ICHNA, Ka4eCTBO IIPORYKIINI
U IpejIaraeMbIxX yC/IyT, OTBETCTBEHHOCTD Iepef; 00IIeCTBOM 1 OKPY)KAIOIeil CPefoit U T.J.
JaBaiiTe paccMOTpPUM, KaK MOXKeT IIOB/IMATH Ha YCIeX KOMIIAHIY HEeBBIIIOJTHEHE €10 YCTaHOB-
JIEHHBIX 3aKOHOM 00sI3aHHOCTEIA.

12 Cm. moprp.: Oeunsu []. Orunsu o pexname. M.: dkemo, 2005. C. 229.

3 Epwosa E.A. Tygsuan 6usHeca. M.: Craryr, 2013 // CIIC «Koucymbrant Ilmroc». B sxoHOMMYIeckoM
CMBICTIEe «TY[BWIT» ONIpefe/AeTCsA KaK «yCIOBHASA CTOMMOCTD JIe/IOBBIX CBA3el GUPMBI, IPEAIPUATIA; JeHEXK-
Has OlleHKa IIPecTMyKa TOProBoil MapKi, yIpaBlIeHYeCKMX OPTaHM3aLMOHHBIX M TEXHMYECKUX pecypcoB». CM.:
Bynviko A.H. bonb1oit c1oBapb MHOCTPaHHBIX CNIOB. 35 ThicsY cnoB. M.: Maptus, 2006. C. 175.

" Epuwiosa E.A. Ykas. cou.
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B KOHTeKCTe 3aAB/IE€HHOI TEMbI BOIIPOC O BIMAHMM YTONOBHOW OTBETCTBEHHOCTU IOPU-
IMYECKMX JINI] Ha JeJIOBYIO PEIyTallMIo M MUK KOMIIAHMM MOXKET OBITb pacCMOTPEH Kak C
OBITOBOI, TaK 1 C 9KOHOMIYECKOJT TOYEK 3peHMA. DTO He UCKTIOUaeT PAI[IOHAIbHOCTI JIUC-
Kypca 110 OCHOBHOMY BOIIPOCY — OOOCHOBAaHHOCTM BBEIE€HMUs YTONOBHOI OTBETCTBEHHOCTH
yKa3aHHbIX 1L, [IOCKONBKY ¢ IPpaBOBOJ TOYKM 3pEHNA HET €IUHOTO MHEH NS, TOHMMAETCA JIN
II0f] TEPMUHAMIU «e/I0Basi PEIyTALVsI» U «TYABUI» OGHO I TO K€, B Ja/IbHeIIIIeM Mbl OyaeM
VICIIONb30BaTh TaKye MOHATHUA, KaK «JIel0Bas PENMyTalua» U «UMUIK».

JlenoByto penyTalmio ¥ UMUK MOYKHO pacCMaTpMBaTh KaK NPUBIEKaTeIbHOCTh KOMIIa-
HVM JJIS IBYX TPYIIL: HOTPeOUTENA M KOHTPATreHTOB-TIOCTABIINKOB VTN JIeTIOBBIX TAPTHEPOB.
[l moTpebuTenelt MOHATIE UMUK TECHO CBA3aHO ¢ OPEH/IOM KOMITAHUM. 31eCh BaKHBIMI
(hakTOpaMy BBICTYNAIOT Ka4eCTBO IPOAYKTA, MOMY/IIPHOCTD MpeIaraeMbiX TOBApOB U yC-
nyr. OgHaKo KpoMe IepedyCIeHHbIX TapaMeTPOB UMUK U Jie7IoBas pelyTalys opude-
CKOTO MIIA B HACTOAIIEE BPEMsA TECHO CBA3aHBI C COLMAIbHOM OTBETCTBEHHOCTHI0. MHOrME
KOMITAaHMY CTApalOTCs BECTY CBOJI OVM3HEC 110 COLMAIbHO 3HAYMMBIM /I JIIOfieil IIpaByIaM:
6esBpeHOE IPOU3BONCTBO, FKOJIOTMYECKMe OTpaHNYeHN 1 T.1i. Eciu 3aBTpa MBI IpounTaeMm
B CM/, 4TO KOMIIaHMU:A, TO3UIIMOHUPYIOMast ces U CTPOsIasd peKIaMy U IOTUTHUKY B Ka-
JecTBe 3aIUTHIKA 9KOJIOrNH, OyeT HeCTU YTOMOBHYIO OTBETCTBEHHOCTD 3a 9KOIOTMYECKoe
IIpecTyIUIeHe, CIIPOC Ha ee IPOAYKINIO, C OO/IBbIION BEPOSTHOCTHIO, YMEHBIINTCS (IIOCKOTIb-
Ky Ipou3oiiier popMUpOBaHME HETATVBHON COLMAIbHON yCTaHOBKN). «IlomoxxurenpHas
perryTanys HOBBIIIAeT He TOJIBKO BEPOSTHOCTD IOKYIKM IIOTPEOUTELIMM TOBAPOB M YCIIYT
KOMIIaHMU, HO TaKXKe U BEPOATHOCTD TOTO, YTO MOTpebuTenu 6yLyT PeKOMEHI0BATDb 3Ty KOM-
maHMIo okpyxatomyM. Ho ato He Bce. [TooXuTenbHas penyTarys KOMIaHUN CIOCOOCTBY-
eT TOMY, 4TO IOTPeONTE/NN MOKYIAIOT ee aKIMU ¥ PEKOMEH/YIOT MIOCTYIIATh TaK e APYTUM
MHBECTOpaM» .

[TpuBnexkaTenbHOCTD (MMUDK M Ie/IOBas penyTauusd) I0pUAMIecKOoro jnIa I KOHTP-
areHTOB MOXKET MMeTb OoJiee CU/IBHBIN U TyOUTENIbHbI XapaKkTep B CIydae HACTYIUICHM ee
YTOJIOBHOI OTBETCTBEHHOCTI. BBUIY 5TOTO MOBBINIAETCA PUCK YTPO3bI CTAOMIBHOCTI IalTb-
HEJIIEro IapTHEPCTBA.

Ecnu roBOpUTh 06 9KOHOMMYECKOI COCTABIISIIONIEN pacCMaTPUBaeMOro BOIIPOCa, TO I10-
CTpOEHNE UMUJIXKA U [eI0OBOI PeITy TalliM I0PUANYECKOTO JINIIa HEPA3PBIBHO CBA3AHO C TAKUM
MIOHATIEM KaK OpeHJI, YCIEIIHOCTD, U KaK C/IeACTBIE — JOXOZHOCTD, KaK B HACTOSAIUX, TaK U
B OyRyLIVX IepcreKTrBax. Ha cerogHAIHMIL IeHD lefIoBast pelyTalsa KaK HeMaTepyajIbHbIi
aKTUB TakoKe MMeeT CBOK CTOMMOCTL'S. Hambornee 3Haummas cBA3b MOXKeT HabMIOJaTbCcA B
Takoit popme cobcTBeHHOCTH, Kak OAQ, Ipefnonaraoliell COBMeCTHOE BIafieHue aKTMBaMU
KOMITaHMu O07bIIuM KpyroM nutl. Llennas 6ymara ompesessieTcsi CIpOCOM U IIPefIoKeHneM
Ha Oup’Ke, COOTBETCTBEHHO, B OIIpefje/ieHHbIe MOMEHTBI BPEeMEHN aKLMM KOMIIAHUM MOTYT
OBITH HEZOOILIEHEHBI 1 ITePEOL[eHEHBI PBIHKOM OTHOCUTEIBHO VX peajbHOl cromMocTn. Kak
OTMEYEHO BbIIIe, PHIHOYHDBIN UMUK U [eN0Bas pernyTalysa KOMIIAHUN — 3TO JOXOJHOCTD ee
IIeHHBIX OyMar. B ciyuae yronoBHOro mpec/ieffoBaHysA OHOTO U3 BIafieblieB KOMIIaHNY (He
TOBOPSI Y>Ke 00 YTOTIOBHOI OTBETCTBEHHOCTI CAMOTO I0PUIMYECKOTO JINLIA), CTETIeHDb BIIVISTHIUSA
Ha VMUK OYIeT OIpeNe/sAThbCs IPUBJIeYeHeM K YTOTIOBHOMY Pa3b1paTe/IbCTBY MMYILECTBA
KOMITAaHMI — LIEHTPA UCTOYHMKA IPUObLIN. Be3dycnoBHo, 10601t MOFOOHBI MHIVIEHT BBI3O-
BeT, KaK MUHMMYM, KpPaTKOCPOYHOE CHVDKEHVe CTOMMOCTU OyMar KOMIIaHUY 3-3a Ha/IN4uA
HeoIIpefle/IeHHOCT B OTHOIIEHNY Oy ylero KoMmmanuy. OZHAKO eCy KOMIIAHUA IIPOJO/IKUT

1> Cm. mogip.: Bnakyann P, Munuapo I1., Snoxcen . Ykas. cou. C. 410.

' Cm. mopip.: Kununxapos B.B. K Bonpocy o IOHATIY [I€/I0BOT peITy Talluy B POCCUIICKOM TpaBe // BecTHmk
Canxr-Ilerepbyprckoro ynusepcurera. 2011. Cep. 14. Beim.1. C. 24-25.
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cBOe (PYHKLMOHVPOBAHNUE U ee «peajbHasgs» CTOMMOCTb He YMEHBIIUTCS, TO HeIOOLleHeHHbIe
aKuym OGbICTPO MOZHUMYTCS B IieHe. B TOM cirydae, ecm yroJoBHOe IpeciefoBaHme Oyzer
CBSI3aHO C Ipe06pa3soBaHNAMI, IIOHVDKAIOLIVIMY PeaIbHyI0 CTOMMOCTb KOMIIaHNM (ee Kalu-
Ta/IM3aLMI0), TO CHYDKEHNE aKIMIL I CHYDKeHNE PeIyTaluy — 9TO IIUTeIbHAS U eJUHCTBEH-
Hasl IepCHeKTVBa KOMIaHN.

OnHo 13 caMbIxX 06CYX/jaeMBIX COOBITIII CerofHs — Aeno B. EBTyienkoBa, I1aBsI coBeTa
AMpeKTOpoB U ocHOBHOro akumonepa AOK «Cucrema». Heo6XofuMo OTMETUTD, UTO MIPENb-
ABJICHHOE eMy OOBIHEHIIe B HapyIIeHN! 3aKOHO/IATe/IbCTBA B IIPOLlecce IPUBATU3aLNI [OCY-
[ApCTBEHHOTO AKTVBA SIB/ISIETCS Cepbe3HbIM ( KOMITAHWM 3TO IPO3UT IIPHOOpeTeHneM HOBOTO
PYKOBOIMTEIA C HOBBIMM CTpaTern4ecKuM KypcoM)'. PBIHOK oTpearnpoBas OffHO3HAYHO —
6BICTPOIT IIpOfAXKeNT IIeHHBIX GyMar, TaK KaK CyIeCTByeT yrpo3a MOTEHI[UATbHOTO CHIDKEHIS
CTOMMOCTM aKTUBOB (apecT) M «peajIbHOI» TOXOZHOCTY KoMIaHmu. [efoBas pemyTanus u
VMK KOMIIaHUM, 6€3yCIOBHO, MOTEPSIHBI, — OHA He SIB/IsIeTCs 6ojiee MpUBJIEKATEbHBIM
AaKTMBOM JI1 MHBECTOPOB. K TakuM pe3ynbTaTaM 1 IOCTIEACTBIAM IPUBEIO IpefbsABIeHNe
00BMHEHVsI K PM3NYECKOMY JIMIY, ITaBe COBETA AMPEKTOPOB AKIMOHEPHOro obecTsa. [la-
BaliTe IPeICTaBMM, KaKVIMY MOTYT ObITb 9KOHOMIYECKIIE, PeITy TAl[IOHHbIE Y IMUJKEBBIE I10-
CTIEfICTBISL, €CIIV YTOJIOBHOE OOBIMHEHNE OyfieT PebsIBIEHO OPUAUIECKOMY JINITY?

B kadecTBe mpuMepa pacCMOTPUM Je/I0 U3 3apyOexxHoil CymeOHOI mpakTuku. [Iporus
VHJVIICKOTO IIPOM3BOANTEA JIeKapCTBEHHBIX IIpenaparoB Ranbaxy Laboratories (Mugna —
YeTBePTHIII [0 Be/IMYNHE IIPOU3BOINTEIb MEUIVHCKIX IIpeNapaToB B Mype) ObUIM IIpen-
IIPMHATHI MePBI CO CTOPOHBI YIPAB/IEHNA 110 CAHUTAPHOMY Ha/I30PY 3a KaueCTBOM ININEBBIX
npopykroB 1 MenykaMeHToB CIIA (FDA). YipaBieHne orpaHNYmIO BBO3 IPOV3BOLUMOIO
Ha 3aBojie B I. ToaHca ToBapa KoMITaHUM (K C/IOBY, B TedeHue 6 1eT FDA Haloxuio sampeT Ha
BBO3 TOBapa ¢ YeThIpeX 3aBoioB Ranbaxy). YkasanHoe pelieHue 610 IPUHATO B pe3y/IbTaTe
IIPOBEPKI, IPOBEEHHOI B siHBape 2014 ., B X0fie KOTOPOIT 0OHAPY>KUIOCH HO/IbIIOE KOMIde-
CTBO HAPYLIEHNUII, B TOM YIC/Ie GbITIO BBISCHEHO, YTO COTPYAHUKIM Tab0PATOPIUM COCTABIISIN
He COOTBETCTBYIOLINE IeVICTBUTEIBHOCTI Pe3y/IbTaThl TeCTUPOBaHMA ',

CMMI yxe OTHOCAT KOMIIAHUIO RanbaXy K KOpHOpaTMBHBIM IIpecTyIHuKaMm: B 2013 .
Ranbaxy srimatia mrpad B pasmepe 500 M. got. CIIA u npusHaja cBOIO BUHY I10 CeMU
YTOJIOBHBIM ITyHKTaM B CBSI3U C IPOAaXKelt panbcunIipOoBaHHBIX IEKAPCTB C 1e/IbIo 0OMaHa
U COKpBITUA BaKTa, YTO JaHHBIE JIEKAPCTBA He COOTBETCTBOBA/IM CEPTU(PNKALINY U 3aBEOMO
JIOKHBIX 3asBJI€HNAX MPAaBUTENbCTBY. HecMOTps Ha ycmimsa peKIaMHOTO OT/ena KOMITAaHUM,
ITyO/IMYHBIe 3asABJICHNA O BBEJICHUI HOBBIX TeXHOJIOIMI, METOJaX YIIPaBJIeHV U CTPOrOM KO-
leKce MOBEeJEeH, PETY/LIPHO IOCTymaeT MH(popManus, 4to akuyy Ranbaxy ymamm ma 9%,
18%, 20%".

O 3aMHTEpeCOBAHHOCTY IOPUANYECKMX NI B IOCTPOEHMM U YIPABIEHUN [EN0BON pe-
Iy TaI[UM CBUJIETENBCTBYET TOT (AKT, YTO M3yUeHIEM ITOBefeH s IIOTpebuTeell 3aHIMAEeTCs
B TOM YVCTIe IIeJI0e HAINIPAB/ICHNEe B IICUXONIOrnN. JI0CTaTOYHO OTMETHUTD, YTO OBITIO BBEEHO
TaKoe MOHATHE, KaK «HelIPOMapKeTVHI», B PaMKaX KOTOPOTO IIPYMEHSIOT HEeBPOJIOTMYeCKye

'7 TIpenceparento coeta gupekropos OAO ADK «Cucrema» Bragumupy EBTYLIEHKOBY IpefbsaBICHO
o6BuHeHMe B jeranusanyy (OTMBIBAHNMM) MMYIIECTBA, MPHOOPETEHHOTO MPeCTymHbIM IyTeM (4. 4 cT. 174
VK P®), coobumn opunumanpbii npegcrasutens CK PO Bmagumup Mapxun // http://www.interfax.ru/
business/397110 (zata obpamenns: 09.12.2014).

18 Cm. moggp.: Kampun 9. Tlycrole obewanns Ranbaxy, wim 4eM 1e4nT MHANIICKAS KOMITAHVS TAL[IEHTOB //
http://rosinvest.com/page/pustye-obeshhanija-ranbaxy-ili-chem-lechit-indijskaja-kompanija-pacientov (mata
obparennst: 09.12.2014).

¥ Cum. mozp.: Kampun 3. Ykas. cod.
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nmabopaTopHble METOMIbI, MIPOBOJAT CKAaHMPOBAaHME MO3Ta MOTEHIMATbHBIX HOTpeOuTeNe
KOMITaHUMU, tITO6I)I OTCIeJUThb UX peaK]_U/IIO Ha HpOI/I3BO}II/IMbH/uI TOBap. Ha OCHOBE€ 3TUX UC-
CTIe[IOBAHMII JIe/Ial0TCsI BBIBOZBI 00 MMM/PKe KoMIIaHuu. B 6osblieit Mepe npobieMa JienoBoit
penyTauuu 1 UMIUJPKA BaXKHA I KOMIIAHUI, Ybs I€ATEIbHOCTh OCHOBAHA Ha IIPEJOCTaBIIe-
HUN YCTIYI‘, «HOCKOHI)KY B HOT.[O6HbIX cnyqaﬂx HOTpe6I/ITe}Ib IJIATUT 3a TO, YTO HeMaTepmaano
U HEOCs132eMO, [T09TOMY MOXKHO CKa3aTb, YTO PUCKYeT OH B GOJIbIIeN CTereHm» ™.

Kax MbI BUiuM, Ha CeTORHSANIHNIL IeHb CYIeCTBYeT 3aBMICMMOCTD MEXIY JIeTIOBOIL perry-
Taluell 1 aKI[IOHEPHOI CTOMMOCTBIO KOMIIaHUM. B 60pb0Oy Ha PBIHKE BCTYIIAIOT PEIyTaI-
OHHBIE PECYpChl, IIOCKOIBKY «peNyTallMOHHAsA COCTABJIAIIAS [EeATeTbHOCTH OIpefiesiieT
YCTOIYUBOCTD (PUPMBI U CTPATEINIeCKNe MePCIEKTUBEL €€ JesSTeIbHOCTI. .. ¢ HACTYIUICHN -
eM MHPOPMAIIOHHOTO BeKa, IIPOM3OIIeN MIEPEXO] OT CTPOTO MepapXUIeCKN BBICTPOEHHOTO
00111eCTBa K PaCIpOCTPAHEHNIO NH(POPMAI[OHHBIX CETell, CBA3BIBAIOIINX MEX/Y cO00IT MH-
OUBUJOB, UHCTUTYTBI U rocyﬂapcmo»”.

CymiecTByeT 60/IBIIOE KOMIMIECTBO IPEIAraeMbIX TEOPUIT, TOXOMOB 1 CXeM B IIOCTPOe-
HUY VIMUJKA, Je/IOBOJL peIry Talyyt, pOpMUPOBAHUY IOJIOKNUTEIBHOTO IYABI/IIAa KOMIAHUN .
Ranbaxy — apkuit npumep, uro PR-oTmenst u mpogeccroHalbHble OpraHN3ayM HepenKo
«CO3OAT» peHyTaIH/IIO, He COOTBeTCTByIOH_[yIO He]u/ICTBI/ITeIIbHOCTI/I, HE HPI/IHI/IMaH HpI/I 3TOM
BO BHUMAaHIE, 4YTO HpI/IKprBaIOT TEeM CaMbIM HpOI/ISBOHCTBO HEKAa4Ye€CTBE€HHbBIX TICKapCTB. O“Ie-
BIJ{HO, YTO B MOROOHBIX Crydasx ocBemaemoe B CMII cymebHOe pasbuparenbCTBO U yro-
JIOBHAAd OTBETCTBEHHOCTD IOpI/I}II/I‘IeCKOI‘O anna IIoMorarwT HOTpe6I/ITe}IIO yBI/IHeTb VICTUHHOE
«JINLO» KOMIIaHUI.

YronoBHas OTBETCTBEHHOCTD IOPUNYECKOTO INI[A BCET/IA OKAa3bIBAET BIMSHIE Ha €T0 Jie-
JIOBYIO DEIyTalMIO ¥ UMUK KaK C SKOHOMUYECKON, TaK U OBITOBOI TOYEeK 3peHus. B Hac
3a/I0)K€HA YCTAHOBKA CPOJHM MHCTMHKTY — PEeaKIVisi Ha CaMO CTIOBO «yTOIOBHBI»; YMTATENb
Bcerfa 06paTuT BHIMaHMe Ha ITyO/INKAIio 06 04epeHOM YToI0BHOM fiente. Eciu ydaects, 4To
CTOUMOCTD He}IOBOI/uI peHyTauI/m HepeHKO OLICHMBAETCA B MUJIJIMOHBI T_[OIUIapOB " TO, YTO OHA
B/INAET HA CTOMMOCTD aKHI/IﬁI KOMITaHUM, OY€BUOHO, YTO IIOMVMO YCTaHOB}IeHHOI‘O 3aKOHOM
HaKa3aHUA IOpI/IIU/I‘IeCKoe INo 6YHCT HeCTu prI‘I/Ie IIOCNIEeOCTBUA: HETATVIBHOE B/IVIAHNME HaA
HeHOBYIO peHyTaIH/IIO, BXOHHHIYIO B HeMaTepmaanbIe AKTUBDbI, Bpra>Ka101ueec;I BO BIIOJ/IHE
MaTepuanbHOIl IIOTepPe COTEH MV MUUIMOHOB JIO/UIAPOB.
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Abstract

The article deals with the study of the influence of corporate criminal liability on reputation and image.
No doubt, corporate criminal liability in Russia is the question of current interest and a widely discussed
phenomenon. Considering the events and processes taking place in the global economy, domestic and
international companies are, more than ever, interested in «saving» their business today. According to
some experts, the dissemination of information about the fact that a legal entity has committed a crime
influences its image, profitability and company value. In many ways it is the demand that forms the
value of the company and determines the capitalization of the company. In spite of this fact, the image
of the company has been recently studied. Nevertheless, researching of image is growing rapidly
today: for example, in the 21st century consumer behavior is studied by neuromarketing (a special
field in psychology). The author reveals the essence of such terms as reputation, business reputation,
image and notes when and by whom the content of the terms was studied. The article makes a
distinction between such terms as goodwill (the term which came to Russia from Anglo-American law)
and business reputation (there is an opinion that goodwill is synonymous to business reputation).

The question about the influence of corporate criminal liability on business reputation and image of the
company is considered by the author from general and economic points of view. Despite the fact that
at first glance it may seem that corporate criminal liability cannot have an impact on the image of the
company and its values, the practice proves otherwise. Given the fact that most producing companies
provide rules that seem socially significant (for example, safe production, environmental constraints,
and so on), information about the violation of these rules can create a negative image of the company
among consumers. From the economic point of view the fact of committing a crime by a company may
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be denigrating, since the negative image of the company also affects the value of the shares in the
company, the interest of potential investors. As an example we consider the case of the influence of
committing a crime by the head of the Board of Directors on the share price of the company, as well as
foreign judicial practice.
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PasrpaHu4yeHue poseu
UCMOJTHUTESIA U NOCOOHUKa:
3aKOH 1 npaBornpumMmeHeHue

M.A. Ca6nuHa

acnupaHTKa Kadeapbl yronoBHoro npasa HaunoHanbHOro nccneaoBaTenbCKOro yHuBepcuterta
«Bbicwana wkona akoHomuku». Agpec: 101000, Poccuinickaa ®epepauna, Mocksa, MAacHuukaa
yn., 20. E-mail: mayya91@yandex.ru

AHHOTauua

CTtaTbA NocBALleHa BOMPOCY OTFPaHNYEHUA NMOCPEAHNYECKMX AEUCTBUN OT UCMOMHUTENIbCKUX B UHTEp-
npeTaummn OencTBYIOLLEro YrofoBHOIO 3aKOHOAATENLCTBA U CyAebHON NpakTUKM 3a nocnegHue Apa geca-
TvneTuAa. NpoBoanTcA NpoBepka cooTBeTcTBMA cTaten OcobeHHon YacTu YronoBHOro kogekca Poccuid-
ckon ®epepaunm nonoxkeHnam OBLLEN YacTn O coyHacTMn. AMNUpUYECKyto 6asy cocTaBunv marepuarnsl
cynebHoM NpakTMKK MO NPECTYNNEeHWAM MPOTUB XXM3HWU U 300POBbA, MOMOBOW HEMPUKOCHOBEHHOCTU Y
nonoson cBo60Adbl NIMYHOCTK; MPOTMB COBCTBEHHOCTU; MPOTUB OOLIECTBEHHOM 6e30MmacHoCTW, 3[40po-
BbA HaceneHuA n o6LEeCTBEHHOW HPaBCTBEHHOCTM; SKOIOTMHYECKUM MPECTYMNNEHNAM U NMPECTYNNEHNAM,
CBA3aHHbIM C B3ATOYHMYECTBOM. B cTaTbe ocBelleHbl KnoYeBble NocTaHoBNeHWA neHyma BepxoBHo-
ro Cyna P®, coaepxalume pasbACHEHWA MO BOMPOCY OTrpaHWYEeHNA PONN UCTIONTHUTENA OT MOCO6HMKa.
PasbvpatoTcA HETOYHOCTM M ABYCMbICIIEHHOCTb (DOPMYTMPOBOK akTOB BbICLLEro cyaebHoro opraHa, no-
pOXAAOLWMX ANCKYCCUM B Kpyrax y4eHbIX 1 OTCYTCTBME eaMHO006pa3na B NMPaBONpPUMEHUTENbHOW Mpak-
Tuke. B cTatbe copepxutca nogbopka cyaebHbIX akToB, B KOTOPbIX M3naraeTcA U apryMeHTUpyeTcA no-
31uMA CyaoB, OTNIMYHAA OT pa3bAcHeHun BepxosHoro Cyaa P®. Ocoboe BHMMaHWe yaeneHo NpuHATUIO
dhenepanbHOro 3akoHa, gononHueLero 4. 3 ¢t. 205" YK, 3akpennatoLent NocobHNYEeCTBO B COBEPLUEHUN
TEPPOPUCTUHECKOTO aKTa B Ka4eCTBE CaMOCTOATENbHOMO NPECTYMMEHUA, U MO3ULMAM rOCyAaPCTBEHHbIX
OpraHoB, n3naraemMbiM B OT3bIBax Ha 3aKOHOMPOEKT. VIMEHHO faHHOe HOBOBBELEHME BO MHOIOM MOSIOXMW-
110 Hayano TeHAEHUMN CMELLIEHNA UCTIONTHUTENBCKMX U MOCPEAHNYECKUX AENCTBUIA HA 3aKOHOAATENbHOM
ypoBHe. NpogomxkeHnem nocnyxuno gononHeHne OcobeHHon vacT YK PO ct. 291" «[NocpenHnyecTso
BO B3ATOYHMYECTBE». KpoMe TOro, B CTaTbe aHanM3npyoTCA 3aKOHOMPOEKTbI, HAXOAALMECA Ha AaHHbIN
MOMEHT Ha paccMoTpeHun B focynapctBeHHon [lyme PO, B cnyvae npuHATMA KOTOPbIX MOCOBHNYECKMNE
OEeNCTBUA No pAdy cCoCTaBoOB byayT NpM3HaBaTbCA B KA4eCTBE CAMOCTOATENbHbIX MPECTYMNEHNIA, a nMua
MX COBEpLUMBLUNE — WUCMONHUTENAMU. ABTOp OTMeyvaeT, 4To BepxoBHbin Cyn P® 3avacTyto BbIXOAUT 3a
pamKmn JOMYyCTUMOrO TONKOBaHUA U U3naraeMas UM no3unuma ABMNAETCA NPUMEHEHMEM 3aKoHa Mo aHarno-
rMn, a He ero pasbAcHeHneM. Bo nsbexxaHme CnoXHocTen ¢ npuMeHeHnem 4. 5 cT. 33 YK P® nogaepxu-
BaeTCA NMPeAsIoKeHNe caenaTb nepeyeHb 3aKpenneHHbIX B Hell AeNCTBUIA OTKPbITbIM. B Lenom aBTop
NPUXOAWT K BbIBOAY O TEHAEHLUMN K CTUPAHMIO YETKOW rpaHunLibl MEXAY POIbio UCNOMHUTENA N MOCOBHMKa,
KOHCTaTMpyeT OTCyTCTBME €AMHO06pa3ua B CyaebHON NpakTMKe 1 cHMTaeT HeobXoAUMbIM pa3BmBaTh Mo-
noxenua O6wen yactn YK P® o coyvacTum.

KnrouyeBble cnosa

coy4dacTue, UCNoNTHUTEb, NMOCOBHUK, pasrpaHnyeHue ponel7|, HenocpencTBeHHOe yHacTue B coBepLieHun
npecTynyieHnAa, COOTHOLEeHNe 3akoHa 1 npaBonpmmeHMTeanon NPaKTUKN.

Bubnunorpaduyeckoe onucanue: CabnuHa M.A. PasrpaHuyeHune ponen NCnonHUTENA U MOCOBHUKA: 3aKOH
1 npasonpumeHenue // Mpao. XXypHan Beicluen wkonbl 3koHoMuku. 2015. Nel. C. 91-104.
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Poccwiickoe npaBso: coCTOsIHME, NePCreKTNBbI, KOMMeHTapum

VcnonmHuTenb mpecTyIieHuss — 3To KiaodeBas ¢urypa coydactus. ITocoOHUK, Hapaxy
C OpraHM3aTOPOM I IOACTPEeKaTe/IeM, BBIIOMHAET MU COBEPIICHUY IPeCcTyIUIeHNA BCIO-
MOTaTe/IbHYI0, BTOPOCTelleHHYI0 (yHKIM0. TeM He MeHee, BCe 4allle AeICTBUAM OCOOHMKA
IIPUIAETCA CAMOCTOATENIbHOE 3HaUeHMe. [IpuMepoM MOXKeT CITy>KUTb BHECEHVE B YTOTOBHBIN
xogmexc Poccuiickoit @epepannu (manee — YK PD) cr. 205" u 291" (mogpobuee oun OynyT
paccMoTpeHb! HIDKe). IIpeArnocbUIKoil A TaKOro pasBUTUA YTOIOBHOTO 3aKOHOJATENbCTBA
BO MHOTOM cTajia nosuuusA BepxosHoro Cyna Poccuiickoit @enepanym (ganee — BC PO) B
OTHOIIEHNY Pa3/INYHbIX IPeCTyIIICHNIA.

Hcnonnumeny — MULI0, TOTHOCTDBIO W/IM YaCTUYHO BBIIOTHUBIIEE OO BEKTUBHYIO CTOPOHY
IPeCTYIJIEHNA CaMOCTOATENIbHO MM OCPENCTBOM APYTHUX JINLY, He TOAJIeKAIINX YTOTOBHOM
orBeTcTBeHHOCTH. CoflelicTBIE COBEPILIEHNIO IPeCTYTINeH) A COBeTaMI, YKa3aHUAMM, IIPefio-
cTaBjIeHyeM MH(OpMaLuy, CPeLCTB WM OPYANIL COBEPIIEHNSA IIPeCTYIUIeHNA MO0 ycTpaHe-
HIeM IPeIATCTBIIL, JaHHOe 3apaHee o0elljaHue CKPBITh IPeCTYIIHNKA, CPEICTBA MM OPYAUA
COBepILEHNS IPECTYIICHNUS, CIefbl IPECTYIIEHNsI TNOO0 MPefMeThl, ZOOBITbIE IPECTYIIHbIM
myTeM, a TakoKe obelianne npuobpecTu i cObITh TaKue MpeIMeThl 00pasyoT HOCOOHU e-
cmeo. OTMeTNM, YTO IpUBEIEHHDII NTepeueHb ABJIATCA 3aKPBITBIM, a, CIeOBATeNIbHO, pac-
MIMPUTETLHOMY TONKOBAHMIO U JOIOMHEHNIO 6e3 BHECEHN COOTBETCTBYIOLIMX VM3MEHEHMIt
B YK P® He nopiexxut. O6paTumcs K MaTepuaaaM CyfeOHO IPaKTUKY, YTOOBI IIPOCIIEANUTD,
HACKOJIBKO YeTKO COOMoIaeTcsl JaHHOe IPaBIJIO.

Cpenyt IpecTyIUIeHNII IPOTHB >KU3HU U 300POBbS OXKMBJICHHbBIE TUCKYCCHUU BELYTCA IO
HOBOJY pasrpaHNYeHMst JeICTBIIT UCIIOMHNTEIIS U MOCOOHMKA 1o fenmaM o6 yb6uiictse. Ilo-
BOJIOM [/Is1 9TOTO HOCTY>Xui 1. 10 mocranosnenus Ilnenyma BC PO Ne 1 or 27.01.1999! (na-
nee — Ilocranosnenne Ne 1). JlaBass pasbsACHEHWA CyfaM IO IPaBUILHOMY IPUMEHEHUIO
KBa/IM(UIMPYIOLIEro IpU3HaKa, 3aKPeIVIEHHOrO B II. «K» 4. 2 ¢T. 105 YK PO, ITnenym Bep-
xoBHoro Cyga PO orMerw, 4To [/Is1 IpUSHAHMS YOUIICTBA, COBEPILICHHBIM TPYIIIION /LI, T.€.
IIpY HA/IMYUM He MeHee JBYX CONCIIOJHUTENIEN, «Heo0s13aTeIbHO, YTOObI TOBPEXAeHNM, 110-
BJIEKIIIVie CMEPTb, ObIIM MIPUYMHEHBI KXX/IbIM 3 HUX (HAIIpUMep, OfMH IIOAABILSI COIPOTIB-
JIeH1e TIOTePIIeBIIETO, IMIIAN €70 BO3SMOXKHOCTH 3aIMIIATLCA, a JPYToil IPUYMHIT eMY CMep-
Te/bHbIE TIOBPEXEHNA)». TeM He MeHee, Nlepefiady OPY>KUs JyIA coBeplueHus yourictsa BC
P® paccmarpuBaeT B KadecTBe HOCOOHMYecTBa . OFHAKO MBI He MOXKEM JJOCTOBEPHO YTBEPIK-
JiaTh, 4TO GOJIBIIIE CIOCOOCTBYET JOCTVDKEHNUIO Le/i YOUIIIBL: Yiep>KaHue TOTEePIIEBIIErO W
mepefada Opy>XKist, KOTOPBIM BIIOCTIEACTBUY OYAYT HAHECEHbI CMEPTe/IbHbIE IIOBPEXEHIIA.

OtmeTnm, uto B gucnosunui 4. 1 ct. 105 YK PO yertko npormcaHo: youiicTso, T.e. yMbIIII-
JIeHHOE TIpUYMHEHMEe CMEePTU J[PYTOMY 4eloBeKy. OTO 3HAYMT, YTO OOBEKTMBHYIO CTOPOHY
[lAHHOTO IPOTMBOIIPABHOTO JEAHMA COCTABJIAIOT [IeliCTBIA, HETIOCPEICTBEHHO HAIpaBJIeH-
HbIe Ha JIMIIEHVEe KU3HM YelloBeKa. VIHbIe IeiiCTBMA HO/DKHBI PacCMaTpUBAThCA B KayecTBe
nocob6HMYecTBa. Paspendaior ykasannyio nosumuio A.B. bpummmanTos n I1.C. dnm: «... B cT.
105 YK P® roBopuTcs MMEHHO O IPMYMHEHUN CMEPTH, T.€. O BeNICTBYAX, ABIAIOIINXCS HEllo-
CpenCcTBeHHO IIPUYNHOM ee HaCTYIUICHNMA: /INIIO C Ie/IbI0 JIMIIeHV )KU3HY JPYTOro YeIoBeKa
IIPOM3BOAUT BHICTPEIbI, HAHOCUT ylapbl HOYKOM, TOIIOPOM M T.IL, AYIINT 1 T.7i. Torga Kkak BTo-
poe JINIIO B HallleM C/Ty4ae CMepTh He IpuunHsAeT. Ero feiicTBMA MOKHO 0XapaKTepu30BaTh B
TepMIHAX, MCII0/Ib3YeMbIX B YTOJIOBHOM 33aKOHE, TAKMX KaK «yCTpaHeHUe IPeIATCTBUI» I
peanusanuy 3aMbIC/Ia JINIIA, HETIOCPEACTBEHHO IPUYMHAIIETO CMEPTh APYTOMY Ue/lTOBEKY,

! Cm.: ITocranosnenne Ilnenyma Bepxosroro Cyma P® ot 27.01.1999 Ne 1 (B pex. ot 03.12.2009) «O cyzne6-
HOI1 IIpaKTHKe 110 feaM 06 youitctse (cT. 105 YK POP®)» // Poccuiickast razeta. Ne 24. 09.02.1999.
> Cm.: Bronnetens Bepxosroro Cyma PO 2000. Ne 3. C. 12.
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YTO SIB/ISETCS IIPM3HAKOM He COVICIIONHUTENbCTBA, a TOCoOHIYecTBa. OH, AeICTBUTENIBHO, CO-
BMECTHO y4YacTBYyeT B COBEpIIEHN! YMBIIIIEHHOTO IPECTYIUIEHM S, HO He HeIIOCPEeICTBEHHO.
YTBepx/as, 4To He IpUYMHAIOLIee — U IaKe He MBITAI0IIeecs 9TOr0 ChenaTb! — cMepTenb-
HBIX PaHEHMII JMIIO HETOCPECTBEHHO YYACTBYeT B NPUMYMHEHNN CMEPTH, Mbl BBIXOJVIM 32
pefesbl OYKBAaIbHOTO TOIKOBAHNSI TEKCTa 3aKOHA, IPU3BIBAsI IPUMEHATh HOPMY 00 OTBeT-
CTBEHHOCTH 3a yOMIICTBO B COCTaBe TPYIIIbI /Iy 0 aHaaorum»®. A.H. Viruatos, HanpoTus,
II0/IaraJL, 4TO yKasaHHble B [locTaHoBIeHNM Ne 1 meficTBYA BXOJAT B OOBEKTUBHYIO CTOPOHY
youiicTa’. [laHHas IO3UIIVA Ha CeTOHAIIHNI IeHb ABJLIAETCA TOCIOMCTBYIOLIEI”.

B 1. 10 mocranosmenust Ne 11 ot 15.06.2004° Bepxosusiit Cyx PP ykasbiBaeT Ha HeoOX0aM-
MOCTb OTHE/IeHVS IeVICTBUII II0 OKA3aHWIO IICUXO/IOTMYeCKOro /1 GU3MIecKOro HacuIuA
OT MHBIX CIIOCOGOB CORENCTBISI, KOTOpbIe 06PasyI0T MOCOOHIYECTBO. YKa3aHHAsl O3NS
COXpaHeHa I B HOBOM nocTaHosjieHyyt BC PO, nocssmenHOMY cymeOHOI IIpaKTIKe 0 ieJlaM
0 MPEeCTYIUICHNSIX IIPOTUB [OJIOBOII HENPUKOCHOBEHHOCTH U TIOI0BOIL CBOOOMBI TMIHOCTH'.
Taxoit mopxop, MpencTaBIAeTCA MIPABUIBHBIM M COOTBETCTBYIOIIMM MONOXKeHMAM CT. 33 YK
P®, mockonbKy npuMeHeHVe HaCIIVs WIN YTPO3a ero IPYMEHEHNUA ABJIAITCA 9acThIo 00b-
eKTMBHOI CTOPOHBI OIMChIBAEMBIX IIPECTYIUIEHNI, a pacIIpefie/ieHe poiell — XapaKTepHasd
gepTa OOJIBIIOTO YNC/IA IPeCTYIUIEHWIT COBepIIaeMbIX B coydacTyn. OTCYTCTBYIOT KaKye-jIn-
60 BO3pa)XeHNsI IT0 ITOMY BOIIPOCY 1 B HAYIHOM COOOIIIeCTBe.

CymectBenHoe pazmrune cT. 105 YK PO u ct. 131 n 132 YK P® 3akmodaeTcs B TOM, YTO
B [IePBOM CJIy4ae Hacyye He GUIypupyeT B OVMCIIO3ULNI HOPMBL, ClegoBarenbHo, BC PO BbI-
XO[UT 32 PaMKI JOIYCTMMOTO TONTKOBaHIA.

Hpyrum xmoueBbiM akToM BC PO B paccmarpuBaemoii cepe crano nocraHosnenue BC
P® Ne 29 or 27.12.20028 (mamee — ITocranosnenue Ne 29). Cormacho . 10 ITocTaHOB/IEHNUS
VICIIOJTHUTEJIEM IO JleflaM O Kpaxke, rpabesxe 1 pasboe IIpU3HAETCsI He TOMBKO JIUIIO, COBEP-
IHIaBIIee HEIIOCPeACTBEHHOE N3BATIE UMYIECTBA, HO M APYyTMe COyYacTHUKY, €C/II COITACHO
IIpefBapUTENbHOI JOTOBOPEHHOCT! OHYU COBEPILVIIN COITIACOBAHHBIE [e/ICTBIISA, HalIpaB/IeH-
HbIe Ha OKa3aHMe HeIOCPeCTBEHHOTO COfIeVICTBIA VICHOMHUTENIO B COBEPIIeHNM IIPeCTyIlIe-
HuA. Kak BepHO otMmetmn B.B. IInrernkmif, «<9TOT BUJ COMCIIONMHNUTENIBCTBA ABIACTC «IIPO-
LYKTOM» Cyfie6HOI pakTKm»’, He Gormee. PaHee Cy/bl TOfUepKUBaN, YTO «B COOTBETCTBUN

* Bpunnuanmos A.B., Anu I1.C. TIpuMeHeHe HOPM O COYYaCTMI: AHATOTYA MM TONKOBaHMe? // 3aKOH-
HOCTb. 2013. Ne 6. C. 32-33.

* Cm.: Menamos A.H. JJUCKyCCHOHHBIE BOIIPOCH KBamudukauuyu youitcts // ObmectBo u mpaso. 2009.
Ne 2 // CIIC «Koncynbrant ITmoc».

* Cm., Hanp.: Aumonos FO.J., Achuc A.A., boposuxos B.5. u fip. Cyfi IpUCSKHBIX: KBaMIM(UKALVA IPeCTy-
IUIEHNIT ¥ TIpoLefiypa paccmorpenus aem: Hayuno-npakTudyeckoe moco6ue. M.: HOPMA, 2006. C. 25 (aBTop
maBbl — Mrnozamosa-Xezait /1.B.); Bonkosa T.H., Ipauesa 10.B., Epmaxosa JI.J]. u np. YronosHoe npaso Poc-
cnitckoit @epeparun. Obmas gacts. M.: KOHTPAKT, MTH®PA-M, 2006. C. 270 (aBtop rmaBer — Epmako-
Ba JLIL.); Apymiwonos A.A. Coydactue B mpectymnenun. M.: CraryT, 2013. C. 258.

¢ TTocranosnenye ITnenyma Bepxosroro Cyza P® ot 15.06.2004 Ne 11 (pep. ot 14.06.2013) «O cype6Hoit
MTPaKTHKeE TI0 JielaM O IPECTYIUIEHNAX, IIPeJyCMOTPEHHbIX cTaTtbsamu 131 n 132 Yronosnoro Kopekca Poccmii-
ckoit @epepanyn» // Poccuiickas razera. Ne 136. 29.06.2004.

7 Tlocranosnenue ITnenyma Bepxosroro Cyna PO or 04.12.2014 Ne 16 «O cypme6HOIT ITpaKTHKe MO AeIaM
0 HPECTYIUICHNUAX IPOTHUB II0TI0BOIl HEITPUKOCHOBEHHOCT 1 IIOTIOBOII CBOOOADI IMYHOCTI» // Poccmiickast
rasera. Ne 284. 12.12.2014.

8 Ilocranosnenue Ilnenyma Bepxosroro Cyma P® ot 27.12.2002 Ne 29 (pep. ot 23.12.2010) «O cynebHoIt
IpaKTHKe T10 flefiaM 0 Kpaske, rpabeske u pasboe» // Poccmiickas rasera. Ne 9. 18.01.2003.

® [umeuyxuti B.B. Bunpl ncnonnurensa npectymrenns // Poceniickas octyys. 2009. Ne 5 // CIIC «Kon-
cynbraHt [Imoc».
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c 4. 5cr. 33 YK POD noBezieHne mocoOHMKa EXNUT 3a Ipeie/iaMi 00'beKTUBHON CTOPOHBI ITpe-
CTYTIIeHNA, B KOTOPOM OH COy4YacTByeT» '’

B kavecTBe IPUMEPOB [EIICTBUIT, 06pasyoLMX coucnonHnTenbctso, BC PO npusoput
BBIBO3 ITOXUIIIEHHOTO, B3/IOM JIBepell, 3aII0pOB, PelIeTOK; Hab/IofieHIe 32 OKpY>Karoleil 06-
CTAHOBKOJI C IIe/IbI0 HeIONYLIeHNsI OOHAPYXXEeHVsI COBEPILIaeMOro IIPeCTYIUIeHNs; a TaKxkKe
yCTpaHeHMe VHbIX IPeIATCTBII, CBA3aHHbBIX C OKa3aHMeM IIOMOIY HEelTOCPeNCTBEHHbBIM MC-
nomHNUTeNAM. COOTBETCTBEHHO, ITTABHBIM ITPU3HAKOM COMCIIONHUTENbCTBA IPUMEHNUTENTbHO K
TPYIIIOBLIM XUIEHMAM ABJIAETCA eIMHCTBO MECTa M BpeMeHM COBepIIeHMA IpecTyIleHns'.

Ecnu npaBuIbHOCTD OTHECEHNA [IeVICTBUIA 110 B3/IOMY ABEpeli U yCTpaHEHMIO MPOYNX ITpe-
IATCTBUI JJIA DOCTYIA K OObeKTY XMIeHN He BbI3bIBA€T COMHEHNII, TOCKO/IbKY SABJIACTCS
9acThl0 OOBEKTMBHOI CTOPOHBI, TO COBCEM MHAue OOCTOUT Je/I0 C APYTMMHU IpuMepamu'Z.
Tak, B 4. 5 cT. 33 YK P® npsmo mpegycMOTpeHo, YTO JaHHOE 3apaHee obellaHye CKPBITh 1/
M COBITH IpeMeThl, JOObITbIe IPECTYIIHBIM IIyTeM, OXBaTbIBAeTCs IIOHATHEM ITI0COOHIYe-
ctBa. Kak o mpuuATna IloctaHoBmerms Ne 29, Tak u mocie, CyAabl HEPeIKO PacIieHNBaIn
IeVICTBUS 1O MepeBO3Ke MMEHHO Kak IocobHmuecTBo”. IIpy paccMOTpeHUM OFHOTO U3 e
cyn ycraHoBum: oceHbio 1989 ropa I, K. u K. mpegsaputenbHo HoroBopuimmch o copeplie-
HIM KpaXk U3 HEXXWUJIBIX TOMOB JiepeBeHb YCTHHOBO, CuMoHOBO 1 Boponnioso u Hukomnbckoit
LePKBU. YKa3aHHbIE JIMIIA MOXMIAIN [JEeHHOCTY HOYBIO, CK/IaZIbIBa/IM MX B aBTOMaImnHy JI.,
KOTOPBIIT 3aTeM ITepeBO3II IIOXUII[eHHOe. B He)Xnrible oMa U B 1IePKOBb, I7ie ObUIN COBEpILIe-
HBI Kpa>ky, J1. He IIPOHMKAJL, B flefieXke IOXUILEHHOTO He yYacTBOBAJI, «TaKUM 06pasoM, cofieli-
CTBOBAJI MIX COBEPIIECHUIO, T.€. IBUJICS He UCIIOJTHUTE/IEM NIPEeCTYIUIEHN, @ IIOCOOHMKOM» .

Tenepb npoaHamuaupyeM AeiiCTBIUA, CBSA3aHHbIE ¢ HAOMIOEHNEM 3a OKpy Kaloleil o6cTa-
HOBKOI1. [TepBbIit BapMaHT pasBUTHUS COOBITIIL ¥ «CTOPOYKa» BOSHUKAIOT OMACEHNS, YTO IIpe-
CTyIIEHUe MOXeT ObITh OOHAPY)KEHO, B CBA3M C YeM OH IPeNIPUHUMAET P JIeliCTBUII, Ha-
IIpaB/ICHHBIX Ha YCTPaHeHNe MPEIATCTBUIL B TakoM crrydae ykasaHHbIe JessHUA OYAYT IPsAMO
nopnanarh nop 4. 5 cr. 33 YK PO. Tax, Unrnp, ciocoO6CTByA COBEpLICHNIO IPECTYIUICHNS,
YCTpaHWI BOZUTE/LS aBTOMOOIISA, CTOALIETO BO IBOPE JOMA, KOTOPBII MOT CTaTh OYeBU/LIEM
IIPECTYIIEHNA ¥ BOCHPENATCTBOBATD €0 COBEPIIEHMIO, a [l1aseB, BOCIIONb30BABIINCDH JJAH-
HBIM MOMEHTOM, ITOJ0eXas K paHee He3HaKOMOJi [IpuOBITKOBOIL 1 COPBAJI C ee IjIeda CyMKY.
Cynebnas komnerns KeMepoBcKoro 061acTHOrO Cy/a, M3MEHISI IPUTOBOP TOPOLCKOTO CY/a,
oTMeTmIa: «YKasaHue Cy/a, YTO COyIaCTHMKM IIPEeCTYIUIeHNs 3apaHee 0OrOBOPUIN paspere-
HUe posiell, a BIOCNENCTBUY MTOAEIN/IN IOXUILeHHbIE IeHbI U, HE CBUJIETENIbCTBYET O TOM, YTO
oHM 062 6bIIM HEITOCPENCTBEHHBIMI UCTIOMHUTEIAMM Ipabeskar’>.

1 0630p Kpacuostpckoro kpaeBoro cyga ot 08.01.2002 «O630p KaccalyioHHOI IPAKTUKI CyAeOHON KO/UTernn
TI0 yTONIOBHEIM fienaM KpacHospckoro kpaeBoro cyma 3a 2001 ron» (nssnedenne) // CIIC «Koncynpbrant ITmoc».

"' Cm.: Mumeuyxkuii B.B. Ykas. cou. C. 20.

12 Cm., Hanp.: /Tonawenxo H. Hosoe IToctanosnenne ITnenyma Bepxosuoro Cyna PO mo xumennsam // 3a-
KOHHOCTb. 2003. Ne 3. CIIC «Koncynprant Ilmoc»; bBpunnuanmos A.B., Anu I1.C. Yxas. cou. C. 34 u fip.

3 Cm., Hanp.: ITocranosnenne Ipesupnyma Bepxosroro Cyna P® ot 03.03.1993 (n3Bneuennue) // Bron-
nererb Bepxosroro Cyma P®. 1993. Ne 6; O630p Kaccarpmonnoit mpakTuky Cyne6HOI KOMIErUI 1Mo Tpask/aH-
cxnM gemam CaMapcKoro 06/1acTHOTO Cyfia 3a anpe/b — oKTAOpDb 2005 roza (1. 14) // Cyne6Has mpakTuka. Ne 4
(19). 01.2006; Bromnerens cyma EBpetickoit aBroHoMHOIT o6macTu 3a I momyropue 2011 1. // VindopmarmoHHbit
61o/171eTeHD cyAeOHot mpakTuku. Ne 1. 2011.

" Tlocranosnenne ITpesuanyma Bepxosroro Cyna P® ot 03.03.1993 (ussneuenne) // Bronnerens Bepxos-
Horo Cynma P®. 1993. Ne 6.

!> Crpaska Kemeposckoro o6mactaoro cyna ot 20.02.2006 Ne 01-11/19-122 «CrrpaBKa 0 IpUYMHAX OTMEHbBL
U Mi3MEHEHNA IPUTOBOPOB U IPYTHUX CY/LeOHBIX PElIeHN T, IIOCTAHOB/IEHHBIX CyAaMu o61est opucaukuym Ke-
MepoBcKoit obmactu B 2005 rogy» (1. 2.4. OmmnbKu mpy onpefieNleH!n Bija COyYaCTHUKOB IpecTyIieHns) //
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Bropoit BapuaHT: HaO/IOfaTeIb HAXOAUTCSA Ha CBOEM IIOCTY, HO HMKAKUX IIOMeX He Ha-
OJIrI0ffae TCs1, U MCIIOJIHUTEIb YCIIEIIHO COBEpIIaeT 3agyMaHHoe. Kasanocs Obl, «HabmofieHme 3a
OKpy>KalolLert 06CTaHOBKOI» CpeN IIPefyCMOTPEHHBIX 3aKOHOM AeJICTBIIT IOCOOHMKA He 4IiC-
JINTCsI, COOTBETCTBEHHO, TaKIie AeVICTBISI MOTYT ObITh paclieHeHbI KaK COMCIIOMHUTEIbCTBO. TeM
He MeHee, II0BeJleHne HaO/IIofaTe/s BO BTOPOIl CUTYAlMy MO>KHO PacCMaTpUBATh KaK Hpefo-
crasyeHne nHpopmaryu. OTCyTCTBIE KaKUX-/TMO0 YCTIOBHBIX CUTHAIOB WM IPENyIIPesKIeHII
OT «CTOPOXKa» TIO3BOJIAET UCIIONMHUTENIO 6e3 KaKMX-MO0 OIaceHWil IIPOJOKATh COBEPIICHIe
npectyrieHnsa. OUeBUHO, YTO POJIb HAO/TIONATEIIA B JAHHOM CTy4ae BTOPOCTETIEHHa, ClIefloBa-
Te/IbHO, IIPYUBJIedeHIe TAKOTO COYIACTHMKA K OTBETCTBEHHOCTH B KA4€CTBE VICIIOTHUTENIA Hapy-
IIaeT IPUHINII CIPaBeMBOCTH. TaKyIo IO3UINIO PasfensioT CYAbl Pa3INIHbIX YPOBHe' .

Hepomyctuma xBamuduxanys gerictBuit i 6e3 ccpinky Ha 4. 5 ¢T. 33 YK PO u B Tex
CITy9asix, KOTfa JIMI[0 He TOIbKO HaO/MoaeT 3a 00CTAaHOBKOI, HO M COI/IACHO PACIIPefe/IeHIIO
porteit obecriednBaeT IIOMOIIb B CKPBITIN C MeCTa IpecTyIuteHus. [laHHOe 3apaHee obelanne
CKPBITD TPECTYITHUKA, CPEICTBA U/IY OPYAMSA COBEPIIECHNA IPECTYIIEHN, CTIE[bI PECTYyILIe-
HYsE OO0 TIPefMeThl, JOOBIThIE IPECTYIHBIM IyTeM, 06PasyIoT MOCOOHNIECTBO, YTO IPSIMO
IIPeyCMOTPEHO YrO/IOBHBIM 3aKOHOM. BepxoBHblit Cyy PD He HazeneH mpaBoM cosfjaBaTb
YTOJIOBHO-TIPaBOBbIe HOPMBIL. B cyeOHOI IpaKTKe Ha CETONHSAIIHMIL IeHb OTCYTCTBYET efiU-
HOoOpasne KBanupuKanuu NofoOHbIX feitcTBMiT".

B a63. BTopoMm 1. 10 ITocTaHOBIeHMs Ne 29 cOpfep>KUTCS Pa3bsiCHEHME, YTO K COUCIION-
HUTENbCTBY CJIeflyeT OTHOCUTD M YCTPaHEHMeE MHDBIX MPENATCTBUI, CBA3AHHBIX C OKa3aHUEM
IIOMOIIY HENOCPENCTBEHHBIM UCIIONMHUTENAM. [IprMepoM MOXXeT CIy>XUTb OTB/IEYEHME I10-
TepIIeBIIETO JJIA YCIEIIHOTO COBEePIIeHM s IIPeCTYITHOTO AeAHN MHbIM COyYacTHUKOM. TeM He
MeHee, 10 TaHHBIM MaTepMaIoB CyeOHO MIPAKTUKM MOXKHO CHe/IaTh BBIBOJ, YTO CYHbM II0-
TOOHbIe IeJICTBMA pacCMaTPUBAIOT KakK oco6Hm4ecTBo. Tak, III. yBen u3 foMa moTepnesIIylo,
4T06bl 06ecreunth V. BO3MOXXHOCTD GeCIPEIsITCTBEHHOIO COBEPIINTD TAllHOE XMIeHNe
qy>koro umyiectsa. Cyzipl IepBoil ¥ ale/IAMOHHON MHCTAHLINI OfIHO3HAYHO PaCIieHNIN
TaKOJI IIOCTYIIOK KaK JIeVICTBYE, HallpaBJIeHHOE Ha yCTPaHEHMe NPENATCTBIUN, YTO IOANaaeT
mop 4. 5 cT. 33 YK PO,

CIIC «Koncynprant ITmoc». Cm. Takxke: Onpenienenne Ilepmckoro xpaesoro cyza ot 13.07.2010 mo gemy Ne
22-4960 // CIIC «KoncynpbranT ITmoc».

' Cm., Hamp.: Onpepenenne Bepxosroro Cyma PP or 03.02.2003 Ne 14-003-5 // CIIC «KoHcynbTaHT
[Tnoc»; Kaccaumonnoe onpenenenne Bepxosroro Cypa PO or 19.07.2006 Ne 18-006-18 // CIIC «KoHncynbTanT
ITmoc»; O630p Kocrpomckoro obmactHoro cypa, Yipasnennsa Cyne6Horo genapTaMenTa mpu BepxosHoM Cyrne
Poccniickoit Pepepanmn B Kocrpomckoit obmactu ot 02.02.2006 «O630p KacCalMoOHHO-HA/30PHOI MPAKTUKA
110 YTOJIOBHBIM Jie/laM (BOIIPOCHI IIPMMEHEHsI YTOTIOBHOTO IIpaBa) 3a nepuoz ¢ 2001 mo 2004 rr.» // CIIC «Kon-
cynbranT ITmoc»; ITpuroBop Mockosckoro o6mactHoro cyga ot 08.07.2013 // CIIC «KoucymbranT ITmocy.

7 CMm., Hanp.: O630p cymeOHOII IPaKTUKY II0 YTOJIOBHBIM JeIaM 3a IepBoe monyropye 2003 roxa (mog-
rorosieH ITepmcknm obmactabM cynom) // CIIC «KorcymsranT Ilmoc»; O630p IIpumopckoro kpaeBoro cyna
ot 2003 1. «O630p KaccallMOHHOI ¥ HaZI30PHOJT IPAaKTUKI 110 YTOIOBHBIM fieaM IIpyMOpcKoro KpaeBoro cyia
3a mepBoe monyropue 2003 roga» // Bromnetens cyme6Hoit mpaktukm. 2003. Ne 2(8); O630p KaccanmoHHOM
npakTuky BepxosHoro cyna Pecry6muxy Komu mo yromoBHbIM fienam 3a ssHBapb 2005 1. // CIIC «Koncynb-
taHT ITmoc»; O630p KaccanmoHHoi mpakTuku Bepxosroro cyna Pecrry6miku KoMt 1o yronoBHBIM fieiaM 3a
mapT — Mait 2006 1. // CIIC «Koncynbrant ITmoc»; Iloctanosnenne npesupuyma Hibkeropopckoro o6mactao-
ro cyga ot 22.06.2006 // CIIC «Koncynbrant [1moc»; Meanos H. CoydacTue B IpaBONPUMEHNTEIHHOI IPaK-
THKe ¥ JOKTPUHE YTOJI0BHOTO Ipasa // YromosHoe mpaso. 2006. Ne 6 // CIIC «Koncynbrant ITmoc»; O63op
KaccaloHHOI pakTuky BepxosHoro cyma Pecrry6nuku Komu 1o yromosHsIM fienam 3a uionb 2010 1. // CTIC
«Koncynprant Ilmoc»; Ilocranosnenne [Ipesnpnyma MockoBckoro o6macTHoro cyma ot 06.06.2012 Ne 224 o
memy Ne 44-140/12 // CIIC «Koncynbrant ITmoc».

'8 Cm.: CrpaBka Kemeposckoro obnactHoro cyma ot 18.08.2014 Ne 05-23/26-508 «CripaBKa 0 ImpUdmHaX
OTMEHBI 11 M3MeHEHNUs IPUTOBOPOB U APYTUX CyAeOHBIX PelIeHNUIT IO YTOMIOBHBIM fje/laM, IIOCTaHOBIEHHBIX
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3acnyxnBaeT BHUMaHuUe roctaHoseHye [Tnenyma BC PO Ne 25 ot 09.12.2008" (manee —
[ToctaHoBIeHne Ne 25). B 11. 24 aTOro akra faHO pas3bsACHEHME, COITTACHO KOTOPOMY eCyi He-
IIpaBOMEpHOE 3aB/IaJieHIIe TPAaHCIOPTHBIM cpefcTBoM (fanee — TC) 6e3 Lenu XulleHns ocy-
IIeCTB/IANOCh HECKOIBKVMIY JINI[AMM TI0 NIPeABapUTEIbHOMY CTOBOPY, TO AEICTBUA KaXKTOTO
crieflyeT paccMaTpyUBaTh KaK COMCIOMHUTENbCTBO. IIpyHMMasg BO BHMMAaHMe, YTO B KOHIIE
IIYHKTA JJaHA OTOBOPKA «... HE3aBMUCHMMO OT TOTO, KTO U3 YYaCTHUKOB IIPECTYIIHOJ TPYIIIbI
(baKTIYeCKY YIPAB/IA TPAHCIIOPTHBIM CPEACTBOM», MOXXHO IIPEIIONIOKNTD, YTO VIMEIOTCA B
BIUJly MMEHHO Te JINIA, KOTOpble Haxomuuch BHYyTpyu TC, a He Bce BO3MOYKHbIE COyYaCTHMU-
Ku npectymiennsa. COy4aCTHMKOM MOT OBITb U IIOCOOHNUK, MPEJOCTABUBIINIT MHPOPMALIUIO
o MecTe Haxox/ieHuA TC, Haubojee BBITOZHOM MapIIpyTe U T.Jj. XOTeI0Ch Obl, YTOObI TOIKO-
BaHMA YTOTOBHOTO 3aKOHa, AaBaeMble BC P, 6b11M BbIBepEHHBIMY 1 HE JOITYCKaIu BO3MOX-
HOCTH OMIMOOYHOTO VI ABYCMbICIEHHOTO TIOHMMAaHMAL.

Kputnkyer usnoxennslit B Iloctanosrennn Ne 25 mopxon H.A. Jlomamenko®. ITo ero
MHEHMIO, TIPY3HABATDb JINII, HAXOJAIMXCA TP COBEPUIEHNUM IIPECTYIHOTO JieAHUA B OJJHOM
aBTOMOOWIIE, COUCIIOJTHUTE/ISIMU KaTeropudeckn Hembsst. Cornamrasce ¢ gosogamu H.A. Jlo-
IIAIIeHKO B YaCTU KPUTUKY (POPMY/IMPOBKY IIPUBELCHHOTO BBIIIE IOCTAHOB/ICHNA, Mbl CUM-
TaeM OLIMOOYHBIM YTBEPXK/eHIEe O HeBO3MOXXHOCTI IIPUMEHEHNA KBaMPULUPYIOIETo IPpH-
3HAKa «TPYIIIA NI [0 HPeABaPUTEIBHOMY CTOBOPY», /sl KOTOPOrO HEOOXOAMMO Hanm4due
MMHUMYM JIBYX COMCIIONHUTeNeN. BBugy koHCcTpykTuBHOI ocobennoctu TC ympasreHue
aBTOMOOWIIEM, KaK IPaBIUJIO, OCYIIECTBIACTCA TONbKO OTHIM NUIIOM (MCK/TIOYeHMe MOTYT CO-
CTaBUTb, HAIIPUMep, yieOHbIe aBTOMOOWIN, 0O0PYLOBaHHBIE TyOIMPOBAHHBIMU OpraHaMM
yrpasyenys). [y IpecTyIIeHNiT, COBEPLICHHBIX B COYYaCTUM, TeM 0ojIee 110 IpeBapUTe/Ib-
HOMY CTOBOPY, XapaKTepHO pacHpefieneHye poeil. Bbiio 6bl cTpaHHBIM, ecit 6bI COyJacTHM-
KU [IOTOBOPUIVCD MOfIEIUTD OTPE3KM ITYTH, YTOOBI KQK/IDIiL M3 HUX CMOT OKa3aTbCs 32 PY/IEM.
VHble muija, HAXOAAILIEC B MaIllMHe, MOTYT COBEPIIATH [IPyTHe HeICTBIIA, OXBAThIBAOIECs
AMCIO3UIMeN COOTBeTCTBYIoIuX craTeil YK PO.

B YK PO npegycmoTpeHo 6oree 15 cOCTaBOB, 4acThi0 0ObEKTUBHOI CTOPOHBI KOTOPBIX
BBICTYIIA€T COBIT IIPEMETOB, JOOBITHIX B Pe3y/IbTATe IPECTYITHOTO eiicTBIsL. [1p1 3TOM COBIT
ABJIAETCSA TAKXKe OTHUM 13 BO3MOXKHBIX J€JICTBUIT TOCOOHMKA. 31eCh BaKHO B COBOKYITHOCTH
YIUTBIBATD, KAKMM 06pasoM ObUIN IIPMOOPETEHDI TaKlie IIPEIMETbI, KAKVe YCTAHOB/IEHBI pa-
BIJIa MX OOpalljeHsI ¥ B KaKOJI MOMEHT JIMLIO BhIpaXkaeT CBOe HaMepeHue (cornacue) Ha COBIT.
Bepnyto nosuruio n3noxun BC PO B nocranosrennu Ne 21 or 18.10.2012%": «JInua ..., mpu-
obperTarolye, XpaHAIIMe WM cObIBAIOIINe TIPOAYKINIO He3aKOHHOI OXOTBI II0 3apaHee JlaH-
HOMY O6elllaHIIo, TPUBJIEKAIOTCS K YTOTIOBHOI OTBETCTBEHHOCTH B KauyeCTBe II0COOHUKOBY.

[To-mpyromy o6CcTONT cUTyanmA co cObITOM B KOHTeKcTe cT. 228' YK PD. Brijenenne B
JAaHHOM C/TyJae JJAHHOTO JleAHNA B CAMOCTOATE/IbHbIN COCTaB He HapyIlaeT MPUHIUIILI MH-
CTUTYTa cOydacTVA. Bo-TepBBIX, MOCOOHNK CONEIICTBYET COBEPLICHNUIO NPEfCTOSAIIETO TIpe-

paitoHHBIMM (TOpOICcKNMU) cyfamu KemepoBckoit o6mactu B mepsom nomyropuu 2014 ropa» // CIIC «Kon-
cynbraHt [Imoc».

¥ TTocranosyenne ITnenyma Bepxosroro Cyma PO ot 09.12.2008 Ne 25 (pep. ot 23.12.2010) «O cyme6HOIT
IIpaKTUKe I10 Je/laM O MPeCTYIUIEHNAX, CBA3aHHBIX C HApYLICHNeM IIPaBII JOPO>KHOTO IABIDKEHM U 9KCIUTya-
Taonm TpaHCHOpTHbIX Cpe,[[CTB, a TaKXe C ux HeraBOMeprIM 3aBIaiICcHNEM 693 Oeny XNIeHma» // POCCMﬁ-
ckas razera. Ne 265. 26.12.2008.

20 Cm.: JTonawenxo H.A. TlocararenbcTBa Ha cobcTBeHHOCTD: MOoHOrpadus. M.: Hopma, Mudpa-M, 2012.
C. 489.

?! Tlocranosnenne ITnenyma Bepxosroro Cyga PO ot 18.10.2012 Ne 21 «O npyMeHeHNUN Cy/jaMy 3aKOHO-
JlaTeNbCTBa 06 OTBETCTBEHHOCTH 33 HAPYLIEHMA B 06/IaCTY OXPaHbI OKPY)KAIOIEl CPefibl 11 IIPUPOJONIONb30-
BaHus» // Poccuiickas rasera. Ne 251. 31.10.2012.
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CTYIUIEHMA M 3apaHee flaeT obellaHye COBITb IIPeMeThl, TOObITbIe IPECTYIHBIM IIyTeM. Bo-
BTOPBIX, OYeHb BOKHO IMIOC/IEHHEE YTOYHEHNUE, B YaCTHU CIIOC06a, KOTOPBIM IIPIoOpeTaTCst
TaKye IpegMeTbl — Npomue03axoHHuili. Hapkorudeckue cpefcrBa, KOHEYHO, MOTYT IPHOO-
peTaTbCs ¥ MOCPECTBOM XUILEHM, HO B TAKOM CIydae mpuMeHsaeTcA cT. 229 YK P®. Ecin
7o KobbIBaeT HAPKOTUKI 3aKOHHBIM 00pa3oM, HAIIpUMep, IIyTeM 3aK/II0YeHNsl JOrOBOpa
KYIUIM-IIPOJAXU, JAPEHNUA I T.I., TO B TAKOM CJIy4ae OTBETCTBEHHOCTDb HACTYIAeT He 3a CIIO-
cob mprobpeTeHs, a 3a HapyIIeHue IPAaBII 060poTa JAHHOTO 06BEKTA.

Ha mpakTuke nepern opraHaMu IpegBapUTe/IbHOTO pacC/IeflOBaHNA M Iepef] CyAaMU 4acTo
BCTaeT BOIIPOC 00 OIIpefie/IeHNI PO/ TOTO VIV MHOT'O YYAaCTHMKA B COBEPLIAEMOM IIPeCTyIlIe-
. BC PO B nocranosiennu Ne 14 ot 15.06.2006* (manee — IlocTaHoBneHne Ne 14) ykasai,
YTO JeVICTBIS IIOCPERHIKA B COBITE WM IPUOOPETEeHNN HAPKOTIUYECKUX CPEICTB C/IEAYeT KBa-
MUIMPOBATh KaK COy4YacTe B 3aBUCHMOCTH OT TOTO, B YbMX MHTepecax (COBITYVKA VU IIPH-
obpeTaTes) IeIICTBYET IOCPeNHUK. [l 9TOro CyilaM HaJlJIeKUT YCTaHAB/IMBATD, Ha YbY JeHBIU
OBUIN ITPHOOPETEHBI HAPKOTUYECKIE CPEACTBA; OBUI /I CCOBOP MEXXAY IPOAABLIOM U IIOCPEHN-
KOM; MIMEJIVCh JIV HAPKOTHKY Y IOCPEIHNKA [0 0OpalleHNst K HeMy IproOpeTaTesisi M oCyIe 1
Ipyrue 06CTOATEIbCTBA, KOTOPbIE MOTYT VIMETh 3HadYeHNe i fiena. Pauee (o 2006 roma) cymet
3a4acTYyI0 IPU3HABa/IV IIOCPETHUKOB COMCIIONTHUTEIAMY COBITYMKOB MM IproOpeTareneii®.

Hecmotpa Ha npegnucanne 1. 13 IlocranoBnenna Ne 14, cy/ibl TO-NPeXXHEMY JOIYCKaIOT
ommbKu npy KBamudukanuy AeicTBuil mocpegHnkos?. Tax, PDKKOB 6bUT OCY>KfIeH MO 4. 3
cT. 30, . «6» 4. 2 cT. 228! YK P®, Tak kak Tprokzs! (1, 6 n 7 amperst 2009 r.) mpuobperarn ajst B.
reporH. Kak Bepro ormetm1 BC PO, «daxT nepegauy PbKOBBIM HapKOTUYECKOTO CPeiCTBa
b. cam 1o cebe He MOXKeT SABIIATHCA OCHOBAHMEM LA KBaIM(UKAIVN TeICTBUII BUHOBHOTO
Kak cObIT»*. [I0CKO/IBKY yCTAaHOBIIEHO, 4TO PBDKKOB Ipy 06palieHnu K Hemy b. reponHa npn
cebe He 1MeTL, a IprOOPeTaI ero Ha IepegaHHble eMy b. leHbrn, ero feiicTBYs OBUIN TepeKBa-
midumpoBaHs! o 4. 5 ¢T. 33, 4. 3 cT. 30, 4. 1 cT. 228 YK.

B camom nawane Mpl ynomuHamu ct. 205' u 291! YK PO — paccmorpum ux mogpobHee.
Cratbsa 205' YK PO, npegycmarpuBaromias OTBeTCTBEHHOCTD 3a BOBJICUCHNE B COBEPLICHIE
IIPeCTYIUICHUIT TepPOPUCTUYECKOIO XapaKTepa WIM VHOE COMEeNICTBME UX COBEepLIeHNIO (B
[eVICTBYIOLIEl pefaKINI — COENCTBIE TePPOPUCTIIECKOII AesITeIbHOCTI) OblTa BBEfleHa B
YK PO OepepanpubiM 3akoHoM Ne 103-D3 ot 24.07.2002%. 9 mexabps 2010 roga ykasaHHasA

2 Tlocranosnenue ITnenyma Bepxosroro Cyna P® ot 15.06.2006 Ne 14 (pex. ot 23.12.2010) «O cyme6Hoit
IIpaKTUKe II0 [elaM O IPeCTYIUICHVAX, CBA3AHHbIX C HAPKOTIYECKUMU CPeICTBaMU, ICUXOTPOIHBIMY, CU/Ib-
HOJIEMICTBYIOIMMY U A/JOBUTBIMU BemlecTBaMm» // Poccuiickas rasera. Ne 137. 28.06.2006.

» Cwm.: Ilempouenkos A.A. CynebHas IpaKTUKa PAaCCMOTPEHNSA YTONOBHBIX JIe/T O HAPKOIPECTYIIeHNAX //
HapkokonTpons. 2010. Ne 2. C. 8.

* Cwm., Hamip.: ITocranosnenne ITpesuanyma MockoBckoro obmactHoro cyga ot 11.04.2012 Ne 143 mo ney
Ne 44y-110/12 /] CIIC «KoncynbranT Ilnoc»; Tloctanosnenne Ilpesngmyma OMCKOro o67acTHOTO Cyfia OT
25.06.2012 Ne 44-Y/2012 // CIIC «Koncynprant IImoc»; Onpenenenne Bepxosnoro Cyma PO or 20.09.2012
Ne 50-J112-66 // CIIC «KoncynbranT ITmoc»; Kaccanmonnoe onpenenenne MocKOBCKOIO rOPOICKOro Cya OT
24.09.2012 mo pemy Ne 22-12968/12 // CIIC «Koncynprant Ilmoc»; Iloctanosnenne Ilpesugmyma Omckoro
obmactHoro cyga or 01.10.2012 Ne 44-y-362/12 // CIIC «Koncynbrant Ilntoc»; [Toctanosnenne Ipesnpnyma
Omckoro obmactroro cyga ot 01.10.2012 Ne 44-Y-333 // CIIC «Koncymbrant ITnioc»; ITocranosnenne Ipe-
supyma Himkeropozckoro obmactHoro cyma ot 04.09.2013 // CIIC «Koncynbrant ITmoc»; TloctaHoBEHME
[Tpesupnyma Cyna Xanrtei-Mancniickoro aronomHoro okpyra — Orpsr ot 20.09.2013 // CIIC «KoncynbranT
IImoc» u mp.

» Onpepenenne Bepxosroro Cyma P® ot 16.01.2013 Ne 50-]112-116 // CIIC «KoucynbranT ITmoc».

% depepanbHblit 3aK0H 0T 24.07.2002 Ne 103-D3 «O BHeceHUM HOMONHEHNUI B 3aKOHOJATEIbHbIE aKThI
Poccuiickoit Penepanym» // Poccuiickas razera. Ne 137. 27.07.2002.
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CTaTbhs IOIIOJTHMIACD 4. 3, 3aKPeIlIAIOLIeil TOCOOHNYIECTBO B COBEPLICHNN TEPPOPUCTIYECKO-
ro axTa (cT. 205 YK P®) B KauecTBe caMOCTOATENBHOTO IpecTyIUleHna”. B nmpumevyanum
cT. 205' 3aKpeIUIeHo, 4TO I10J] IOCOOHNYECTBOM JO/DKHO ITOHMMATBCSA YMBIIICHHOE COfieil-
CTBME COBEpILICHUIO IIPeCTYIUIEHNS COBeTaMM, YKa3aHVAMM, IpefocTaBlIeHreM MH(popMa-
LIUY, CPefCTB WIN OPYAUIl COBEPLIeHN IPeCTYIUIeHN MN00 YCTpaHeHUeM MPeIATCTBII K
ero COBEpIICHNIO, a TaK>Ke 0OellaHNe CKPBITh IPECTYITHUKA, CPefCcTBa MWLM OPYAYS COBeplie-
HIISI IPeCTYIUIEHMsI, CJIEBI IPECTYIUIEHVsI TUO0 IIPEAMETHI, JOOBIThIE IPECTYIHBIM IIyTEM, a
paBHO obelianme TproOpecTy MK COBITH TaKue IPEMETBL.

ITpodunbuslt KomureT focygapcrBernoit Jymbl PO 110 rpa>kiaHCKOMY, YTOJIOBHOMY, ap-
OUTPaKHOMY 1 IPOLIECCYaIBHOMY 3aKOHOATEIBCTBY IIPM PACCMOTPEHNI BHECEHHOTO 3aKO-
HOIIPOEKTa B CBOEM 3aK/TI0UeHNM YKA3aJI, YTO «/JOIIOTHEHVE IIPYMEYAHNA ... PACKPBIBAIOLIIM
IIOHATIE IIOCOOHNYECTBA, IIOJTHOCTBIO BOCIIPOM3BOANT OIpefe/IeHe 9TOTO BUIA COYYacTIs,
copiepykaieecst B yacTu 1s1toit ctarbu 33 YK PO» 2. OpHako 9T0O He COBCEM Tak.

B ommrane ot popMymipoBki 4. 5 ¢T. 33 YK, 3akoHOIATeb MCKTIOUNIT M3 IIPUMEYaHuUA K CT.
205' YK PO ykasaHne Ha BpeMsl, B TeIeHIE KOTOPOTO YUNTHIBAETCS TAHHOE ITIOCOOHMKOM oberra-
HIte TIProOpecTy, COBITh OPYAWsI IIPECTYIUIEHNsT 1 (M/IN) CKPBITD €ro Criefsl. B mpunstoM ompe-
JleTleHn IIPOM3O0LIJIO CIMAHME TTONoXKeHMIt 4. 5 ¢T. 33 u cT. 316 YK PO, Tak Kak CyleCTBEHHbIM
OT/INYNEeM TIOCTIEAHE SIB/ISUIOCH yKa3aHIe Ha OTCY TCTBIE 3apaHee JaHHOro oberanst. Obpara-
eT Ha 310 BHUMaHMe 1 A.B. Parynuna, paciieHnBas onyIeHHOe PacCXOK/IeHMe KaK «OIMO0THOe
ynymenve»”. B moscanTensHol 3amicke™ K 3aKOHOIIPOEKTY He JJAHO HMKAKOTO 0OOCHOBAHIIA
HeOOXOAMMOCTH 3aKpeIUIeHNsI OIpPee/IeHNsI TOCOOHNKA TePPOPUCTUYECKOTO aKTa, CKA3aHO
JIMIIb O BO3MOYXHOCTY IIPYBJIEKATh TaKoe JNI0 6e3 cchUIKY Ha cT. 33 YK PO. Taoke oTcyTCTBYyeT
KaKoe-/160 yKa3aHe Ha M3MeHeHVe GOpMY/IMPOBKH OIpefie/ieHs OCOOHNKA.

IIpaBurenpcTBo PD, maBasd OT3bIB Ha 3aKOHONPOEKT, OTMETMUIIO, YTO JIesHIE, ONVChIBae-
Moe B 3aKOHOIIPOEKTe, oxBaThiBaeTcs 4. 5 ¢T. 33 YK P®. Kpome TOro, aBTOpHI OT3bIBA CIIpa-
BeJ/IVBO TIOAYEPKHY/IN, YTO B HEKOTOPBIX CIydasx Oy/ieT MMeTb MECTO KOHKYPEHIIVsI HOPM d.
1 m 4. 3 cT. 205' YK PO, nockonpKy, HapuMep, BOOpY>KeHue VI HOATOTOBKA JIMIIA K TePpo-
PUCTMYECKOMY aKTy MOTYT PacCMaTpUBaThCA B KaueCcTBe MOCOOHIIecTBa .

Ecnn 06paTnThcst K BOIPOCY 06 YrOTOBHOI OTBETCTBEHHOCTH, TO B OT/INYNME OT CAHKIINN
4. 1 ¢1. 205 YK PO, nmpegycMarpupalomieli amiieHne cBOO0OAbI Ha Cpok ot 8 o 15 jeT, 4. 3 cT.
205'ycTaHaBmBaeT Ipefensl B 8 u 20 jeT B IepBOHAYA/IbHON pefakuny, HbiHe — 10 1 20 JeT.

¥ ®epepanbHblit 3aKoH 0T 09.12.2010 Ne 352-®3 «O BHeceHUM n3MeHeHMIT B YTOOBHBIIT Kopieke Poccuii-
ckoit ®eneparun» // Poccuiickas rasera. Ne 281. 13.12.2010.

% 3axmoueHne Kommrera [ocymapcTBenHOI [IyMbl 110 IpaXkIaHCKOMY, YTOJIOBHOMY, apOUTPaKHOMY U
MIPOlecCyalbHOMY 3aKOHOJATeNbCTBY 10 IpoekTy PemepanbHoro sakoHa Ne 408302-5 «O BHeceHMM usMme-
HeHMit B YToNoBHBIN Kofiekc Poccuiickoit Pepeparym» / Odunmanbhbii caiit Tocygapcrsennoit Jymor PO //
URL: http://asozd2.duma.gov.ru/main.nsf/%28Spravka%29?0penAgent&RN=408302-5 (maTa obpareHus:
02.11.2014).

¥ KomMeHTapuii k YronosHoMy Kopiekcy Pocceniickoit @enepaunu (mocrareiinsiii) / mogp pex. ILA. Ecakosa.
4-e n3x. M.: IIpocmekt, 2012. C. 262 (aBTOp rmaBsl — Parymmza A.B.).

% Cm.: [loacHuTenbHasA 3amucka K npoekry PemepanbpHoro sakoHa Ne 408302-5 «O BHeceHMM M3MeHe-
HIIT B YronoBHbIi Kofeke Poccniickoit Penepannn» / Odunmanpueii caitt Tocymapcrsennost Jymsr PO //
URL: http://asozd2.duma.gov.ru/main.nsf/%28Spravka%29?0penAgent&RN=408302-5 (maTa obpaleHN:
02.11.2014).

1 Cm.: Odunyansueiit orapiB IIpaBurenscrsa PO ot 01.06.2010 r. Ha mpoekt PefepanbHOro 3aKoHa
Ne 408302-5 «O BHeceHMN U3MEHEHMIT B YTOIOBHBLI Kofieke Poccuitckoit ®egepaunm» / OduiimanbHblit cailt
Tocynapcrsennoit Jympr P® // URL: http://asozd2.duma.gov.ru/main.nsf/%28Spravka%29?OpenAgent&
RN=408302-5 (mata obparenus: 02.11.2014).

98



CabnvHa M.A. PasrpaHun4eHne ponevi NCriosiHUTe Isi U noco6HMKa: 3aKoH 1 npasornpumeHenve. C. 91-104

I[TorywaeTcst, 9TO FeilCTBUS HOCOOHMKA 06/1afal0T 6OJIBIIIET OOIeCTBEHHOI OIIACHOCTDIO, He-
XKenmu peiicTBuA ucrnonHutend. [Ipectymienne, npegycMoTperHoe 4. 1 ¢T. 205' YK PO, oTHO-
CUTCS K KaTETOPUY TSDKKMX, B TO BPeMsI KaK [IOCOOHNYECTBO, IPeAyCMOTPEHHOE YKAa3aHHOI
cratbeil — 0c060 TsDKKMX. IIpu 9TOM, Kak OBIIO YKa3aHO BbIIIE, MEX/Y HUMM MOXXET BO3-
HUKaTbh KOHKYPEHINA.

Bepxosnbiit Cyz PO B cBOeM 0T3bIBe IIOMIMO IOBOJIOB, PACCMOTPEHHBIX paHee, yKasall,
YTO NMPUHSITUE 3aKOHOIPOEKTA B IIPEACTABIEHHOM Buje OyieT Hapyuars ct. 6, 34, 60 u 67
YK P®*. B.J. I'magkux cripaBe/iMBo MPOKOMMEHTUPOBAJI paCCMAaTPUBAEMYI0O HOPMY: «IDTO
IIPOTMBOPEYNT IPYHIUIY CIPABEAINBOCTH. .. HE/b35 CTABUTDH HA OIVH YPOBEHDb pealbHBIX
VICIIOJTHUTEJIEN U OPTaHN3aTOPOB TEPAKTOB VI TOCOOHNMKOB, KOTOPBIE B TI0O0M CITydae Urpajn
B COBEPIIECHNUY IIPECTYIUICHNA BCIIOMOTraTe/IbHYIO poib»*. HecMOTps Ha IIpeficTaB/IeHHBIE OT-
3BIBBI 1 3AMEUYaHsI, 3AKOHOIPOEKT OBUI IIPVHST B IIePBOHAYA/IBHOI PEFAKIUN C JOOABIEHN-
eM K OIIpefie/IeHIIO IIOCOOHIYeCTBa YKa3aH!A Ha YMBIIUICHHOCTD AelicTBuil. Takas momnpaska
HI B KO} Mepe He YCTpaHsAeT ONMCAHHBbIE BBIIIE MPOTHMBOPEYNs, IIOCKOIbKY COITACHO fieli-
CTBYIOLI[EMY B POCCUIICKOIL OKTPUHE ¥ CyfeOHOI IIPAKTUKe HOAXOAY COYYACTIE BO3SMOXKHO
TOJIBKO IIPY COBEPILEHUN YMBIIIJIEHHBIX [EeICTBUIA.

C BBemeHMeM B pelictBue 4. 3 cT. 205' YK PD Bo3HMK BOIIpOC: €C/M B YKa3aHHOM CTaTbe
OIIMCBHIBAIOTCA AEICTBYA ICIIOMTHNUTEIISA, TO IIPYU COBEPIIEHNI KaKUX AeICTBIIT COyJacTHMK Ta-
KOTO IIPeCTYIUIEHNsI OYAeT CIUTATHCS MOCOOHNKOM? C TOUKM 3peHNsI KOHCTPYKIMU MHCTUTY-
Ta COYYACTHI, KAKMX-TMO0 OTPAaHNYEHNIT IO PACIIPEe/IeHUIO POJIeil B 3aBUCUMOCTH OT BIU/A
IIPeCTYIIHOTO JiesiHVA OBITh He JO/DKHO (3a MCK/IIOUeHUeM IPeCTYIUIEHWII CO CIel[aTbHbIM
cybpexToM). TeM He MeHee, TI0ObIE JEVICTBIISL, CBSI3AHHBIE C TEPPOPUCTIIECKIM aKTOM I IIOf-
MMaffafolyyie IMof IOCOOHMYECTBO B cMbIcIe 4. 5 cT. 33 YK PO, 6y11yT aBTOMATM4eCKy KBamdu-
LMpOBaThCs 10 4. 3 ¢T. 205! YK PO.

C npunaTreM degepanbHOro 3akoHa Ne 352-O3 mosaBuiach BO3MOXHOCTD KBaIMPUINPO-
BaTb JIEVICTBII IBYX OCOOHMKOB, YYaCTBYIOIUX B PAMKAX OffHOTO TEPPOPUCTUIECKOTO aKTa,
KaK COBepIlIeHHbIe B TPYIIIIe AL IO IIpefiBapuTe/IbHOMY croBopy (manee — IJIIIC). CormacHo
TOCIIOZICTBYIOLIEN B HayKe U CyfeOHOI mpakTuke mosuuy, [JITIC MoxeT MMeTb MeCTO TOJIb-
KO IIPM HaIM4YMIM HE MEHee YeM JIBYX COMCIONHUTENeN. Panee mpy yyacTuy B OJHOM TepaKTe
VICIIO/THUTEIIS ¥ TOCOOHMKOB MEPBBIIl HeC OTBETCTBEHHOCTH 110 4. 1 cT. 205 YK P® (mpu ot1-
CYTCTBUM MHBIX KBa/IM(PUIVPYIOMNX IPU3HAKOB), a IIOCOOHMKI OTBedany 1o 4. 1 ¢1. 205 co
CchUIKOIL Ha 4. 5 ¢T. 33 YK PO. Tenepp mpecTynHuKY, 1o CyTH BBIIOMHAIOMME TOCOOHIYe-
CKY10 QYHKI[UIO, IPU3HAIOTCS VICIIOTTHUTE/ISIMY, COOTBETCTBEHHO, €C/II MOCOOHMKA OBIIO /B4,
TO OHU ABJIAIOTCA COMCHOMHUTEIAMM 110 ¢T. 205' YK P, 11 copestHHOE MMM ClIeiyeT KBamudu-
nyposaTh no npusHaxy IJITIC.

Anamsupys cr. 205' YK, MHOIMMe ydeHble-IOpUCTHI* OTMEYaloT OTCYTCTBUE HeOOXOmm-
MOCTU B €€ NPUHATUU U aBTOP C HUMM IOMHOCTBIO cornaceH. ITo muenuto [I. MomyaHoBa,

32 Cm.: Oduunmanbubii o13biB Bepxosaoro Cyma P® ot 18.06.2010 Ha mpoekT PefepalbHOro 3akoHa
Ne 408302-5 «O BHeceHMy M3MeHEHNIT B YTOMOBHBII Koeke Poccumiickoit Pegepanym» / OuiimanbHblil caiT
TocymapcrBennoit Tympr P® // URL: http://asozd2.duma.gov.ru/main.nsf/%28Spravka%29?OpenAgent&
RN=408302-5 (gara obpamens: 02.11.2014).

%3 Inaokux B.J. HoBble mpaBoBble MeXaHU3MBI IIPOTHBOMEICTBIUS TePPOPUMY: KPUTUIECKIIT aHamu3 //

Poccuiickuit cnemoBarens. 2014. Ne 5. C. 37.

** Cwm., Hanp.: Monuanos J]. CopeiicTBIIe TEPPOPUCTIIECKONT leATeNbHOCTY // YronmoBHOe mpaso. 2011. Ne
4. C. 37-40; Iup6amosuy J]. ITocpefHUYECTBO BO B3ATOYHIYECTBE: IIPe0OPa3OBaHHBIN BIJ| HOCOOHMYeCTBa //
YronosHoe mpaso. 2011. Ne 5. C. 4; Epuios C.A. TlocobumdectBo B Ocobennoit vact YK PO // 3aKoHHOCTS.
2012. Ne 11. C. 55; Apymioros A.A. Yxas. cou. C. 215; Inaokux B.JI. Yxas. cou. C. 36-37 u zip.
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«CYIIHOCTD HeAHUIL, IpefycMOTPeHHBIX cT. 205' YK PO, BromHe MOXKeT ObITh OTpakeHa IO-
HSITUSIMIU [TOfICTPEKATENbCTBA U HOCOOHMIeCTBa (B IIOC/IEIHEM C/Tydae — B TeX pOpMax, KOTo-
pble COOTBETCTBYIOT IIOHATHIO IIOCOOHIYECTBA), @ IOTOMY OIMCAHNE UX B OTHEIbHOI HOpMe
HIYer0 HOBOTO K OLIEHKe VX COAEP)KaHMsI He T00aBIsieT, a sSB/IAeTCs IUIIb IOBTOPOM HOPM
O6meit yactu YK POPD %,

B mae 2011 roga Ocobennas yactb YK PO nonomumuacs eiie 0HOM HOPMOIi, BO3BOJIILEN
IeJICTBYA OCOOHMKA B PaHT CAaMOCTOATENIbHOTO IpecTyIIeHns. Peub upet o ct. 291' YK PO
«ITocpemHMYecTBO BO B3ATOUYHMYECTBE». Ha 3TOT pas HMKAKNMX BO3Pa’KeHUI HU CO CTOPOHBI
npodunbpabx KoMuTteToB I'/] PO, Hu ot BC PD aHanmornyHsIxX TeM, 4TO OBUIN IIPU PACCMOTpe-
Hyy npoekTa ct. 205! YK PO, He mocrynano. Bugumo, Takyoo CUTYALMI0O MOKHO OO'BSICHUTD
CO3JaHHBIM paHee IIPeLefleHTOM ) TIIeTHOCTBIO MOIBITOK YTO-/MO0 M3MeHUTh. Ha ceit pas
[OCPEFHIYIECTBO COCTAB/ISIIOT AEMCTBISI II0 HEIIOCPENCTBEHHOI! Iepefjade B3SITKMU, CIIOCO0-
CTBOBaHUIO B JJOCTVDKEHNUM VUIV Peanu3aly COTMIalleHNs MeXly B3ATKOJATE/IEM U B3ATKO-
HOJTy4aTeNleM O flade B3ATKY, a TAKXKe oOelljaHye WIN IIPeIoXKeHe TaKOTO IIOCPEeIHNYeCTBa.
AHajlorn4Hble TeVICTBYSA COBepLIaeT IOCPENHUK P IPUOOPETEeHNN 3a CYeT CPEJiCTB 3aKas-
4MKa U MOCIEAyIomeM cObITe eMy HapKOTHMYEeCKUX CpefcTB. Tem He MeHee BepxosHbiit Cyz
P® yxasan Ha HeONYCTUMOCTD KBaM(pUKAIVMIU TeICTBUI TAKOTO JINIA KaK UCIIOTHUTENA™S,

YT06bI N36€XKATD AVCKYCCHIT OTHOCUTETBHO TOT0, KAKVIe IMEHHO AESTHIS 113 TIPEYCMOTpPEH-
HBIX 4. 1 ¢T. 205"y c1. 291! YK PO nmopmaarot mog; onpefeneHue moCOOHINYIECTBA, IPEICTaB-
TIAIETCA BEPHBIM BBIXOIOM U3 CUTyaluu npepjoxenue /1. MomyaHoBa 0 JOIOTHEHNN 4. 5 CT. 33
VK P® cnoBaMu «a paBHO MHBIM 0OpPa3oM COREIICTBOBABIIEE COBEPIIEHNIO IPECTYIIICHIS».
OTKpBITBIII TIepedeHb BO3MOXHBIX JICHICTBIII IIOCOOHKA TTIO3BOIUT CAEIATh YTOIOBHOE 3aKO-
HOJATeNbCTBO 60/Iee IMOKUM U YCTPAHUT MOTPeOHOCTD B paspaboTKe U BBEIEHNN BCE HOBBIX
cocTaBoB HpecTymieHnit. Ilogo6Has KOHCTPYKIMA UCIIONb3yeTCs BO MHOIMX cTaThsax YK PO
(ct. 107,113,116, 117, 127", 132 u ap.) u npugaeT M abCTPAKTHBII (A He Kas3ya/IbHbIIT) XapaKTep.

OTMeTHuM, 9TO OTBETCTBEHHOCTD 32 COBEpIIeHNE JIeTICTBUIA, MIPENYCMOTPEHHBIX CT. 291'YK
PO, HacTymaeT TONMBKO B TOM C/Iy4ae, e/l pasMep B3ATKY ObUL 3HAYMTEIbHBIM. BrionmHe pas-
YMHO ¥ CIIpaBeIMBO, KOI/Ja Pa3Mep, B KOTOPOM COBEPIIAETCsA IPOTUBOIPABHBIN aKT, ABIAETCA
KpUTepueM OTHECeHNA IesSHMA K YTOIOBHOM WM MHOM chepe IpaBoBoro perymposanus. On-
HaKO MCIIONIb30BaHN€e TaKOTO I0Ka3aTesNA I OTTPaHNYeHNA JefiCTBIUI IOCPENHMKA OT UCIION-
HUTENA IPOTUBOPEYUT MPABOBOI IPUPOJiE COYIACTUA U IIPUHIUITY PasTPpaHNYEHNA POJIEN.

Bepxosublit Cyn PO B nocraHoBieHuu Ne 24 ot 09.07.2013% ykasbiBaeT, 4TO [ieiiCTBUA
JIN1L, He 06JIaIaroImx NpY3HaKaMMU CIIEIIaIbHOTO cy61>e1<Ta, NPeyCMOTPEHHBIMU CT. 290 min
204 YK PO, xBampuumpyoTcsa, COOTBETCTBEHHO, KaK IIOCPEIHINYECTBO BO B3ATOYHIYECTBE
WM COy4acTie B KOMMepPUeCKOM IIOfKYTIe CO CChIIKOI Ha cTaThio 33 YK P®. Tem caMbIM BbIC-
mast cygeOHas MHCTaHIMS B JOKYMEHTe, IPU3BAHHOM 00eCIednTh efuHo0b6pasue cyne6HoIt
MIPaKTUKY, IOJYEPKMBAET OTCYTCTBYME CUCTEMHOCTY B IPAaBOBOM PerynmpoBanuu. B nepsom
CIydae 3aKOHOZJATENIb, UTHOPUPYA IONI0KeHNUA 4. 4 ¢T. 34 YK PO, BBognT B Oco6eHHYI0 4acTh

3 Monuaros [[. Ykas. cou. C. 38.

% Cm.: ITocranosnenne Ilnenyma Bepxosroro Cyma P® or 15.06.2006 Ne 14 (pen. ot 23.12.2010) «O cy-
Ie6HOIT IPaKTHKe II0 fIeflaM O MPeCTYIUICHNAX, CBA3AHHBIX C HAPKOTUYECKUMU CPEfICTBAMN, IICUXOTPOITHBIM,
CUIbHOJEICTBYIOIVIMY M AIIOBUTBIMM BelllecTBaMu» // Poccuiickas rasera. Ne 137. 28.06.2006; O630p cyne6-
Hoit npakTuky Bepxosuoro Cyzia PO «O630p cynebnoit mpaxtiku Bepxosroro Cyna Poccniickoit @epmeparmm
3a yerBepThiit kKBapTan 2011 r.» // CIIC «KoncynbranT ITmocy.

7 Cm.: Iocranosnenue ITnenyma Bepxosuoro Cyga PO ot 09.07.2013 Ne 24 (pep. ot 03.12.2013) «O cy-
7ieGHOII IIPAKTHKE TI0 fleflaM O B3ATOYHMYECTBE M 00 MHBIX KOPPYIIIMOHHBIX IIPeCTyIIeHusaAx» // Poccuiickas
rasera. Ne 154. 17.07.2013.
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YK P® HOBBIIT cOCTaB, BO BTOpOM — mookeHust O611elt 9acTy OKa3bIBAIOTCS 3aCTTyXKIBAIO-
MMM TOBEPYsI U CYAbSIM YKasbIBaeTCsI Ha HEOOXOAMMOCTD UX IPYMEHEHSL.

B ouepenHoit pas 3akOHOIATENb YCTaHABNUBAET O0JIee YKeCTKIe CAHKIINM 32 TIOCPEHIYECKIe
IeICTBYA TI0 CPABHEHUIO C VICTIOTTHUTEIbCKIMIL B TO BpeMs Kak MaKCVMayIbHBI ITpefiest JIVIIeHA
CBOOOJIBI /151 B3STKOMATETISI COCTAB/ISIET 2 TOJIA, JULSI B3ATKOIOTyYaTeNsi — 3 TOfa, s IOCPEIHIKA
3Ta OTMETKa paBHAETCs 5 rofaM (110 mepBbIM dacTsM T. 290, 291 u 291' YK P®). ITpu sToMm «I10-
CPEeIHIYECTBO BO B3ITOYHMYECTBE... IMEET, TaK CKa3aTh, BTOPOCTEIIEHHOE 3HAYeHMeE TI0 OTHO-
IIEHIO K Jjade Vi IOTy4YeHNIo B3ATKI» . TakuM 00pasoM, IpOCTIeXUBAeTCs YeTKas TEHIEHIVA B
[IpM3HAHNM TOCOOHMKA HanboIee OMmacHoi (GUIypoit, HeKe/t UCIIOTHUTEITb IIPeCTYIIIeHIIS.

CormocTaBjieH1Ie Mep OTBETCTBEHHOCTH, IPeIyCMOTpeHHbIX 4. 1 1 5 ¢T. 291' YK PO, cBu-
IeTeNIbCTBYET, YTO ObellaHNe MM IpefIoKeHne MOCpeHIYeCTBa ABJIAITC 6omee obIe-
CTBEHHO OIIaCHBIMM JIeSTHIAMU, HeXXemy KOHKpeTHbIe JIeJICTBUA 10 ero coepluieHuto. Ecm
B OTHOUICHNM TIPENJIOKEHN TAKOJ IOAXOJ, MPeACTaBIAeTCSA JOMYCTUMBIM, TOCKOIbKY OHO
BKJIIOYaeT B ce0s1 MOfICTPEKATENbCTBO, TO C OLIEHKOI 00€eI[aHNs COITIACUTBCS TPYAHO.

Ceropus Ha paccmoTpeHnu B TocymapcrBenHoit [Jyme PO Haxoputcs 3aKOHOIPOEKT™ 0
BHeceHyn usMeHeHmit B YK P® myrtem ero mononHenns ct. 170.2, ycTaHaBIMBaIOLIEN OTBET-
CTBEHHOCTD JI/IS1 KaJIaCTPOBOTO MH)XEHepa 3a YMBIITIEHHOE BHECEHE B MEXXEBOII IIaH, TeXHM-
YeCKWIt IVIaH WM aKT 00C/IefOBAHIsI 3aBEJOMO JIOKHBIX CBEfICHMIL, @ PaBHO IIOJIOT JOKyMEH-
T0B. Heo6X0/iIMOCTh BHECEHUS TOMOHEHN 00bACHACTCS TeM, YTO KaJaCTPOBBIIT MHXXEHep B
COOTBETCTBUM CO cTaTbsAMu 31, 33 3akoHa 0 KajjacTpe'® He SABIAETCA HO/DKHOCTHBIM JIVLIOM, B
CBSA3M C YeM IpMMeHeHMe K HeMy cT. 170 1 285 YK P® HeBo3MOXHO. BMecTe ¢ TeM, KaK yKa3aHO
B IOSICHUTE/IbHOI 3aIMCKe K 3aKOHOIIPOEKTY, «TaKOTro pojia MIPECTYI/IEHN Yallle BCETO COBEp-
IIAIOTCSI B CTOBOPE € KaJaCTPOBBIM MH)KeHepoM»*!. BosHIMKaeT BOIPOC — 3aueM BBORUTD OT-
IeTIbHYI0 HOPMY C CAaHKIMAMMY, UJIEHTUYHBIMMU 3aKpeIUIeHHbIM B CT. 170 YK PO, ecriu B O61meit
YACTU CYIECTBYET Y. 4 CT. 34, perympyrolas IpyMMeHeHIe Mep YTOIOBHO OTBETCTBEHHOCTH K
MM, He SIB/IIOIIMMCS CYOBEKTOM MpecTyIUIeHust. II0CKOIbKY HeiiCTBIs KafaCTPOBOrO MH-
JKeHepa, KaK IPaBUJIO, AB/IAIOTCA 4acThIO IPECTYIUIEHNA, IpefycMOTpeHHoro cT. 170 YK PO,
cuyTaeM IPaBUIbHBIM KBaTMULMPOBATD €ro AeVICTBIUA KaK HOCOOHNYECTBO.

Eue 60/bliree HejOyMeHIIE BbI3bIBAET 3aKOHOIIPOEKT*, aBTOPBI KOTOPOTO IIPEJIaraloT f0-
IMOJHUTH CT. 160, 163, 174, 174}, 175, 210, 285, 256, 290, 291'u 296 YK P® 1010/1HUTEIbHBIMI

* Iapbamosuy JI. Ykas. cou. C. 6.

¥ 3akoHOIPOeKT Ne 632682-6 «O BHeceHMN U3MEHEHUIT B YTOMOBHBIIT KogeKc Poccuiickoit Pegepannu u
B cTaThbI0 150 YronoBHO-IIponeccyanbHOro koekca Pocceniickoit @epepanmm» / OdbuiyanbHbii caitt [ocymap-
crBenHoi1 lymsr PO // URL: http://asozd2.duma.gov.ru/main.nst/%28Spravka%29?OpenAgent&RN=632682-6
(mara o6pamens: 03.11.2014).

0 QenepanbHblit 3aK0oH 0T 24.07.2007 Ne 221-D3 (pen. ot 22.10.2014) «O rocynapcTBeHHOM KafacTpe He-
nexnmocTn» // Cobpanne 3akonogarensctsa PO. 30.07.2007. Ne 31. Cr. 4017.

! TlosicHUTeNbHAA 3aIMCKa K 3aKOHOMPOEKTy N 632682-6 «O BHeCeHUM M3MEHEHMIT B YTOTIOBHBIIT KOTEKC
Poccuiickoit @enepanum u B ctatbio 150 YronmosHo-mpoleccyanbHoro kogekca Poccuiickoit denepanym» /
Odmnmanpuslii caitt focymapcrsenHoit Jymsr PO // URL: http://asozd2.duma.gov.ru/main.nsf/%28Spravka%
2920penAgent&RN=632682-6 (mara obpamenns: 03.11.2014).

42 3akoHompoekT Ne 630566-6 «O BHeceHUM M3MeHeHNIT B YTOMOBHBIN Kofieke Poccuiickoit @epepannu B
YacTy yCU/IEHMs OTBETCTBEHHOCTH 33 IPECTYIIEHNUS, COBEpPIIEeHHbIE JIMIIOM C UCIOIb30BAHIEM CBOETO CITy-
KeOGHOT0 MOTIOKEHNA, €CIIV TaKye AeAHNMA CBA3AHBI C OpraHM3alImest, T0COOHNYECTBOM, IIOfCTPEKATeLCTBOM
MM UCIIOTHEHMEM TIPECTYIIEHNIA, IPeNyCMOTPEHHBIX CTaTbaAMu 228.1, 228.3, 228.4, 229, 229.1 YronoBHoro
koziekca Poccuiickort Qeziepanui, a TakyKe HeBO3MOKHOCTY IPYMEHEH A HaKa3aHMsA B BUJie YCTTOBHOTO OCY K-
JIeHA U YCIOBHO-JI0CPOYHOT0 0CBOOOXK/ICHNA 3a TaKe npecTyIvienys» /| OdburmanbHbi caiiT focymapcTBeH-
Hoit Jymbr P® // URL: http://asozd2.duma.gov.ru/main.nsf/%28Spravka%2920penAgent&RN=630566-6
(maTa obpamennsi: 03.11.2014).
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qacTsaMmu, HpeﬂyCManI/[BaIOHH/IMI/I OTBETCTBECHHOCTD 3a JEeAHNA, KOTOpre «CBA3AaHBI C OpI‘aHI/I—
3aI11elt, IOCOOHIIeCTBOM, ITOfICTPEKATEIbCTBOM VI MCIIO/THEHNEM [IPeCTYIUIEHMIT, IIPeyC-
MOTPEHHBIX cTaTbAMu 228', 228°, 228, 229, 229'». CxabpIBaeTcs OLIYIIeHIe, YTO CyOBEeKThI
3a1<0H011aTean0171 VIHNIIMATVIBbI, BHOCAIIIMIE HOHO6HI)I€ npe;mo>1<eHM;1, III/I6O B HpI/IHIH/IIIe HE
3HAKOMBI C I/IHCTI/ITYTOM COY‘{aCTI/[H, III/I60 CO3HATE/IbHO Hpe)IHpI/IHI/IMaIOT Helu/ICTBI/IH, HanpaB—
TIEHHBIE Ha €T0 YIPa3JIHEHNeE.

HOHBOHH WUTOI, OTMETUM, YTO I/IHCTI/ITYT COy‘laCTI/IH ABIACTCA OOHVIM U3 HaI/I6OH€e CIIOX-
HBIX B HayKe n HpaKTI/IKe HpI/IMeHeHI/IH yI‘OIIOBHOl"O npaBa. Y‘{eHbIe CTpeMﬂTCH HpOBeCTI/I qeT-
KIi€ TpaHUIIbI MEXTY BUTAMU U CI)OpMaMI/I coy4JacTus, Bpra60TaTb em/{Hoo6pa3HbH71 IOIXO0JI B
Bonpocax KBa}II/I(bI/IKaLU/II/I n HPCHHPI/IHI/IMaIOT VIHBI€ ITOIIBITKN /151 COBepIHeHCTBOBaHI/I}I OaH-
HOTO yI‘O}IOBHO—HpaBOBOI‘O I/[HCTI/[TyTa. BMeCTe C TeM €OMHCTBE€HHBIM MICTOYHVKOM yI‘OIIOB—
HOTO 3aKoHa B Poccum siBisieTcst YrOOBHBI KOJieKC, GOPMMUPOBaHIE U Pa3BUTIE KOTOPOTO
3aBICHUT OT 3aKoHOfaTe/s1. Heo6x0ammo, 4ToObI YroMOBHO-IIPABOBast OINTHKA OBLIA TTOC/Te-
JoBaTe/IbHA VI MaKCUMaJIbHO cTabuibHa. HerapoM cTpyKTypa oTpaciiell IpaBa 1 ICTOYHIKOB
IIpaBa CTPOMTCsI [T0 IPVHIITY fie/IeHNsI Ha 061yIo i ocobeHHyo yacTu. Hopmbl 061meit gactn
HpI/ISBaHbI 3aJaTb eOMHbIC HpI/IHHI/IHbI n npaBI/ma Q)YHKHI/IOHI/IPOBaHI/I}I BCero OTpaCHeBOI‘O
MacCMBa 3aKOHO/IaTeNbCTBA. VIHCTUTYT cOydacTHsA N3BECTEH POCcuiicKoMy npaBy eme ¢ XVIII
BEKa. B CBA3U C 3TUM HpeHCTaB}IHGTCH 60}166 HpaBI/IIIbHI)IM pa3BI/IBaTb n COBePIHeHCTBOBaTb
€r0, HEXXE/IM «PA3TyBaTh» Oco6eHHy10 qacth YK PO, nomonusasa ee HOBBIMM COCTaBaMI, KOTO-
pble, B CYIHOCTY, IIOKPBIBAIOTCA YK€ [NeiICTBYIOLMMI HOPMaMU O6eit gacTum.
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Abstract

The paper is devoted to the question of crime committer and assisting offender activities distinction
in the interpretation of the current criminal legislation and judicial practice, accumulated over the last
twenty years.

An examination of the Special Part of the Criminal Code articles is made as to the compliance with the
general provisions on complicity. The empiric basis consists of the cases on crimes against human life
and health, sexual inviolability and sexual freedom of the person; against property; against public security,
human health and public morality; ecological crimes and crimes related to bribery court practice.

The article covers the key documents of the Russian Federation Supreme Court containing clarifications
on the question of differentiating the crime committer and assisting offender roles. The article analyses
judicial acts containing ambiguities, generating discussion in academic community and the lack of
uniformity in enforcement practice. The paper contains a case selection which sets out the courts
position different from the Supreme Court clarification.

A particular attention is paid to the federal law Art. 205, added to part 3 of the Criminal Code, which
stated abetting in terrorism as an independent crime, and to the state authorities positions, set out in
the reviews to the draft. This law has set the tendency to confuse the concepts of crime committer
and assisting offender concepts at the legislative level. The tendency was continued by the addition
to the Criminal Code Art. 291 ‘Mediation in bribery’. There is also the analysis of the draft laws which
are currently under consideration in the State Duma. In case of their adoption abetting in some crimes
committing will be recognized as independent crimes and persons committed these crimes will be
recognized as crime committers.

The author notes that the Supreme Court is often beyond the permissible interpretation and its position
is an application of the law by analogy but not the explanation. The author supports the proposal
to make the p. 5 Art. 33 of the Criminal Code activities list open to avoid difficulties with this rule
application. In general, the author concludes that there is a tendency to blur the distinction between
the crime committer and assisting offender roles, lack of uniformity in judicial practice and calls for the
development of the general provisions on complicity in the General Part of RF Criminal Code.

Keywords

Keywords: complicity; crime committer; assisting offender; roles distinction; actual crime committing;
legislation and law enforcement correlation.

Citation: Sablina M.A. (2015) Differentiating a Crime Committer and Accomplice: Legislation and Law
Enforcement. Pravo. Zhurnal Viysshey shkoly economiki, no.1, pp. 91-104 (in Russian)

JEL: K14

References

Arutyunov A.A. (2013) Souchastie v prestuplenii [Criminal Complicity]. Moscow: Statut, 408 p.

Brilliantov A.V., Yani P.S. (2013) Primenenie norm o souchastii: analogiya ili tolkovanie? [Applying
Norms to Complicity: Analogy or Interpretation]. Zakonnost’, no. 6, pp. 31-36.

Ershov S.A. (2012) Posobnichestvo v Osobennoy chasti UK RF [Aiding under RF Criminal Code
special Part]. Zakonnost’, no. 11, pp. 52-55.

103



Russian Law: Conditions, Perspectives, Commentaries

Esakov G.A. (ed.) (2012) Kommentariy k Ugolovnomu kodeksu Rossiyskoy Federatsii (postateynyy)
[Commentaries to RF Criminal Code]. Moscow: Prospekt, 544 p.

Galakhova A.V. (ed.) (2006) Sud prisyazhnykh: kvalifikatsiya prestupleniy i protsedura rassmotreniya
del [A Jury: Qualifying Crimes and Trying Cases]. Moscow: Norma, 560 p.

Garbatovich D. (2011) Posrednichestvo vo vzyatochnichestve: preobrazovannyy vid posobnichestva
[Mediation in Bribery: a Type of Aiding]. Ugolovnoe pravo, no. 5, pp. 4-8.

Gladkikh V.. (2014) Novye pravovye mekhanizmy protivodeystviya terrorizmu: kriticheskiy analiz [New
Legal Tools to Counteract Terrorism: Critical Analysis]. Rossiyskiy sledovatel’, no. 5, pp. 34-38.

Ivanov N. (2006) Souchastie v pravoprimenitel’noy praktike i doktrine ugolovnogo prava [Complicity in
Law Enforcement Practice and Criminal Law Doctrine]. Ugolovnoe pravo, no. 6, pp. 29-32.

Inogamova-Khegay L.V., Rarog A.l., Chuchaev A.l. (eds.) (2006) Ugolovnoe pravo Rossiyskoy
Federatsii. Obshchaya chast’ [Russian Federation Criminal Law. General Part]. Moscow: Contract,
552 p.

Ignatov A.N. (2009) Diskussionnye voprosy kvalifikatsii ubiystv [Debating Questions of Qualifying
Murders]. Obshchestvo i pravo, no. 2, pp. 85-59.

Lopashenko N. (2003) Novoe Postanovienie Plenuma Verkhovnogo Suda RF po khishcheniyam
[A New Decision of the RF Supreme Court Plenum on Embezzlement]. Zakonnost’, no. 3. Available at:
SPS «Konsul'tant Plyus».

Lopashenko N.A. (2012) Posyagatel’'stva na sobstvennost’: [Offences against Property]. Moscow:
Norma, Infra-M, 528 p.

Molchanov D. (2011) Sodeystvie terroristicheskoy deyatel’'nosti [Accessory to Terror Activity]. Ugolovnoe
pravo, no. 4, pp. 35-41.

Petrochenkov A.Ya. (2010) Sudebnaya praktika rassmotreniya ugolovnykh del o narkoprestupleniyakh
[Judicial Practice of Studying Criminal Cases on Druglrelated Crimes]. Narkokontrol’, no. 2, pp. 5-8.
Pitetskiy V.V. (2009) Vidy ispolnitelya prestupleniya [Types of Committing Crimes]. Rossiyskaya
yustitsiya, no. 5, pp. 19-22.



N3MeHeHUe yrosioBHOro 3akoHa Kak
npeanocbifika AONONTHUTESTIbHOM
KBanudmkaumm npecTynneHun

A.M. 3auenuH

HayanbHUK OTAena opraHu3aumm areHTypHo-onepaTuBHou paboTel YVP 'Y MB[ Poccum no
CsepanoBckon obnactu, Makop noauuuun, AoueHT Ypanbckoro cunmana Poccuinckon npaBoBom
akapgemun MuHucTtepcTBa tocTuunmn Poccuiickon ®epgepaunn, yneH Poccmiickon KpuMuHonoru-
yeckow accoumauuu, KaHgumpaT opuandecknx Hayk. Agpec: 620075 Poccuiickaa ®epepauus,
Exatepunbypr, yn. KpacHoapmeickan, 78A.E-mail: tp0507@ya.ru

AHHOTaUMA

[JlononHnTensHaA KBanudukauma NPecTynieHnin NPONCXoanT Aaneko He BO BCEX MPedyCMOTPEHHbIX B
cT. 10 YK P® cnyyasax M3mMeHeHnsa yronoBHOro 3akoHa. Npv ycTpaHeHnn nnv yCTaHOBNEHUW NPECTYNMHOCTH
OeAHMA 3Ta HopMa HECOMHEHHA, N0 NPUMEHUTENBHO K OQHOMY 3aKOHY COCTaB MPECTYMMEHNA B COAEAH-
HOM [OMXEH UMETbCA, a K APYyroMy — OTCYTCTBOBaTb. OTO TpebyeT peLueHnA, Kakon byaeT okoHYaTeslbHaA
KBanuukauma nNpecTynnenna — no3uTUBHAA UNu HeratueHaA. [Mpy CMArYeHUN NN yCUNeHun Hakasanua
[OMNONHUTENbHAA KBanMmMKaLuma Takxe Hy>KHa, 6o MpecTyrnHOCTb AeAHUA B TAKOM Cllydae He MeHAeTcA,
1 B COLEAHHOM COmepXaTcA cocTaBbl NPECTYMIEHUNA, NPeLyCMOTPEHHbIE U HOBbIM, U CTapbIM YTrOMOBHbBIM
3aKoHOM. Hapagy ¢ aTum, cnegyeT OTMETUTb TOT (paKT, Y4TO, HA0BOPOT, MPU YNYULIEHUN UMK YXYALIEHUN
MHbIM 06pPa30M MOMOXEHUA LA, COBEPLUMBLLENO NPECTYMNNEHNE, HE MEHAETCA HW MPECTYMHOCTb, HW Ha-
Kas3yeMoCTb AeAHWA, CrefoBaTenbHo, B AOMOMHUTENBHON KBanmdvkaumm, ymaeTcA, HeobxoaMMoCcTu He
BO3HMKAET. VicxoaA U3 TEOPETUHECKUX MOMOXKEHNIA U MPaKTUYECKOTrO OMbITa, NPEACTaBNAETCA O4EBUAHBIM
TOT (paKT, YTO K BPEMEHWN COBEPLLUEHUA NPECTYNIIEHWA HENb3A NOAXOANTb AnddepeHUMpoBaHHO, B 3aBu-
CUMOCTY OT HaNMYMA UK OTCYTCTBUA B COCTaBe NPeCTYNNeHnA 0bLecTBEHHO onacHbIx nocneacTenin. Ko-
HEYHO, AeAHWA, OTPaXKEHHbIE B YrONIOBHOM 3aKOHOAATENbCTBE MaTepuarnbHbIMM COCTaBaMu NPECTYNeHs,
CTaHOBATCA OKOHYEHHBIMU NMULLL C MOMEHTA HACTYMNIEHWA NOCNEACTBUN U HE MOTYT ObITb HEOKOHYEHHBIMU
(NpuroToBneHnem K NPecTymnfEHNIO KN NOKYLLEeHMEeM Ha NMpecTyrnneHne) B npouecce coseplueHna. Pas-
yMeeTCA, NULLb MOCMe HaCTYMeHua NoCneacTBUA, Kak NpaBuio, CTaHOBATCA NPECTYMNIEHNAMN OeAHWs,
coBepLUaemMble N0 HEOCTOPOXKHOCTU. BMecTe ¢ Tem 3TO He 03HaYaeT, YTO AeAHME MOCE BbINOMHEHNA ero
06pasytoLmx 06LEeCTBEHHO OMNacHbIX AeNCTBUI (6e34eCTBIMA) NpoaoskaeT coBepLiatbea. CoBepLuathb co-
OTBETCTBYIOLLEE MPECTYNNIEHNE MOXHO TOSIbKO NMPeayCMOTPEHHbIMU ANA HEero AencTBuAMK (6e34encTBu-
em). HapAagy ¢ 3TuM, M3MEHEeHMe YrofoBHOMO 3aKOHa BO3MOXHO TOJSIbKO MOCE COBEPLUEHUA Kakoro-nnbo
[efAHnA, a camo U3MeHeHue AO0MYCTMMO NWLWb MyTeM YCTPaHEHUA WU YCTaHOBIIEHUA NPECTYNHOCTU AeA-
HWA, CMATYEHWA U YCUINEHUA HaKa3aHUA 1 yNyyLeHnA Unu yXyaweHuA MHbIM 06pa3oM NosiokeHWA nvua,
COBepLUMBLLErO NpecTynneHne. [laHHble 3aKoHoAaTeNbHbIE PELLUEHNA O AEWCTBUM YrOfIOBHOMO 3aKOHa BO
BPEMEHW HaMm npencTaBnAlTcA HenonHbiMu. OHKM He NpeaonpenenaAoT AOMNOMHUTENbHYI0 KBanmduka-
LMI0 NPECTYNNEHU NPU BCEX M3MEHEHUAX YrofIOBHOTO 3aKOHa.

KnioueBble cnoBsa

yronoBHoe 3akoHOo4aTeNnibCTBO, nencTeme YroyioBHOro 3akoHa BO BpeMeHW, NpecCTynHOCTb, OﬁpaTHaFl
Cuna yronoBHOro 3akoHa, CyaumMmocCTb, 06LLeCcTBEHHO OMnacHble NOCNEACTBYA, CbOpMaﬂbeIVI COoCTaB, maTte-
pVIaJ'IbeIVI COoCTasB, yceHeHHbIVI COCTaB.

Bubnnorpadguyeckoe onucanuve: 3auenuH A.M. ViamMeHeHWe yronoBHOro 3akoHa Kak npeanochbinka [go-
NONHWUTENbHOW Knaccudukaumm npectynnenni // Mpaso. XXypHan Beiclei wkonbl 3koHoMuku. 2015. Ne 1.
C. 105-114.

JEL: K14
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B03MO>XHOCTb BHECEHIA ISMEHEH NI B yTOJIOBHOE 3aKOHOATeIbCTBO 3a/10)KeHa B 4. 1 CT. 1
YronosHoro kopekca Poccuiickoit @epgepannu (fanee — YK P®). CormacHo ee mpepnycann-
SIM, «HOBbIe 3aKOHBI, NIpelyCMaTPUBAIOI/ie YyTONOBHYI0 OTBETCTBEHHOCTD, MOJ/IEXKAT BKITIO-
yeHM1o B HacToAmit Kopmekc». CoOOTBEeTCTBEHHO,3aKOHOATENIO0 IPUIIIOCHh PelllaTh BOIIPOC O
IOTIOTTHUTE/IbHOI KBamuyKaLuy IpeCcTYIJIEHWIT IPY ITOSIB/ICHNY TaKMX 3aKOHOB. 7151 3TOro
BBIpabOTAHBI [1Ba IIPaBIIA IEJICTBYs YTOMOBHOTO 3aKOHA BO BPEeMEHIL.

OOb1ee paBUIO [EVICTBUA YTOMOBHOIO 3aKOHAa BO BpeMeHN OTpakeHO B 4. 1 c¢T. 9 YK
P®. OHo 3ak04aeTcss B TOM, YTO «IIPECTYITHOCTb ¥ HAaKa3yeMOCTb JIeSTHVS OIPefieIsIIoTCs
YTOTIOBHBIM 3aKOHOM, JIe/ICTBOBABIIMM BO BpeMs COBEpLIEHM: 3TOro AeAHuA».B 4. 1 ct. 10
YK PO chopmynupoBaHo MCKIIOUeHME 13 OOLero mpaBuja [AEiICTBUSA YTOMOBHOTO 3aKOHA
BO BpeMeHI. B Hell cka3aHo, YTO «yTOJIOBHBI 3aKOH, YCTPAHSIOMINIT IPECTYITHOCTD JIesTHMS,
CMATYAIOLIVIT HaKas3aHye WM HBIM 00pa3soM YIyqLIAIOIMII IO/IOKeHNe /IN1IA, COBepIIyBIIIe-
O IpeCTyIIeHNe, MeeT OOPATHYIO CUTY, TO eCTb PAaCIIPOCTPAHAETCA Ha JINL], COBEPLINMBIINX
COOTBETCTBYIOLIYE TeSHVS O BCTYIIEHMsI TAKOTO 3aKOHA B CUJIY, B TOM 4MC/Ie Ha JIUL], OTOBI-
BAIOLIMX HAKa3aHMe WM OTOBIBIINX HaKa3aHIIe, HO MMEIOLINX CYUMOCTD. YTOJIOBHBII 3aKOH,
YCTaHABAMBAIOLINIT IPECTYIHOCTD AesIHMA, YCUIMBAIOLINI HaKa3aHye WIX MHBIM 00pa3oM
YXYALIAIOLINIT TOTOXKEeHNe JIMLA, 0OPAaTHOI CU/IBI He MMeeT» .

Byksa ct. 9 u 10 YK P® o3HayvaeT, 4TO M3MEHEHME YTOTOBHOTO 3aKOHA BO3MOXXHO TO/IBKO
II0CJIe COBEPIIEHMS KAKOTO-TNO0 JiesTHNA, @ CaMO M3MeHeHNe JOIYCTYIMO JIMIIb IIyTeM yCTpa-
HEHNA UM YCTAaHOBJIEHMA MPECTYNHOCTY JesdHUA, CMATYeHNA UM yCUIEeHUA HaKasaHUA U
YIy4LIeHVs VIV YXYALUIEeHVs HBIM 00pa3oM IIOOXKEHs JINIIA, COBEPIIMBILIETO IIPeCTyIIe-
Hue. JlaHHbIe 3aKOHOZIaTe/IbHbIE PellleHNs O AeNICTBUY YTOMTOBHOTO 3aKOHA BO BpeMeH! HaM
IIPefCTAB/IAIOTCS HellonMHbIMI. OHM He IpefoIpeneaioT TOMOTHUTENbHYIO KBaIN(UKAIIIO
MIPeCTYIUIEHNUI IPU BCeX M3MEHEHMAX YyTOJIOBHOTO 3aKOHa.

Bo-IepBBbIX, yrOMOBHBII 3aKOH M3MEHSIETCS He TOJIBKO MOCIIe COBEPIIeHMsI KaKOTo-m160
mesaHus. JlaHHOe sABJIeHMe HepeIKo MPOMCXOANUT U BO BpeMs coBeplieHMs nocnenHero. Oco-
6EHHO 9TO OTHOCUTCA K [UIALIMMCS, IPORO/DKAEMBIM I JII0OBIM APYTUM IPOTSXKEHHBIM BO
BpeMeHU NpecTynaeHAM. [IpuMeHNTeNnbHO K HUM U HOBBIN, M CTapblll 3aKOHBI ABJAIOTCA
«YTOIOBHBIM 3aKOHOM, JIe/ICTBOBABILM BO BpeMs COBEPIIEHM ITOTO JeAHUA» U TeM CAMbIM
OTIpefleNAILIUM €T0 «IPeCTYIMHOCTb U HaKadyeMoCTb». KakoMy 13 HUX OTAATh MPUOPUTET,
3aKOHOJIaTeb He yKa3an.Bo-BTOPBIX, YTOMOBHBIN 3aKOH MEHAETCA He TObKO TeMM My TAMIHI,
KoTOpble oTpaXkeHHI B CT. 10 YK P®. Peub uer 06 M3MeHeHNM YTOMTOBHOTO 3aKOHA B OJHOII
YacTU ¥ COXPAaHEHUN B IPYTOIf, a TAK)Ke O CMATYEHUM HaKa3aHUA B OfHO YaCTU U YCUIEHUN
B ipyroii. Kak mocTynars npu npuBefeHHbIX U3MEHEHUAX, 3aKOHOATeNIb TOXKe He Ipefyc-
MOTpeTI.

Bo Bcex mpuBeeHHBIX, XOTA U He OXBAaTbIBaeMbIX 3aKOHOM, CTy4asAX BO3HMKAaeT CUTyaLus,
IIPU KOTOPOTL OFHO fesiHVe MOYKET ObITh KBamuULUMPOBaHO 110 JBYM MU 6ojee YTOMOBHBIM
3akoHaM. OJHaKO 5CHO, 4TO 1o cMbIcy cT. 9 u 10 YK PO nononunrenbHas KBamuukarsa
MIPeCTYIUIEHNUI JO/DKHA OCYIeCTBAATHCSA TUIIb IO OFHOMY U3 JaHHBIX 3aKOHOB.

' Yro npaBuio 06 06paTHON Cuie YrOMOBHOTO 3aKOHA JIEMICTBYET KaK MCKTIOYEHNe M3 HaIlPaBIeHHBIX
B Gypymee npepnucannii ct. 9 YK PO (lex posteriori derogat lex priori — mocnmemyomuit 3aKoH OTMeHsIeT
HPefIbIAYINIT), BIOTHE odeBMiHO. [Ipy 9TOM Ipefmcanue O HefleliCTBUM YTOIOBHOTO 3aKOHA, YXY/IIIaolle-
TO IIOJIOXKEHME JINIA, COBEPIIMBIIETO MPECTYIIEHNE, BBIIIAAUT U3MUIITHNM (cM.: brazos E.B. Kpanudukanusa
npu copepurennn npectyrienns. M.: I0pmurundopm, 2009, C. 154). B oTcyTCTBME 3aKOHA, YIydLIAIOLEr0
I0/I0KEHME JINIIA, COBEPIIMBIIETO MPECTyIIeHNe, YKa3aHHOEe IpeINcaHye IPUMEeHIeTCA aBTOMAaTUYeCKN.
C unpiM MHeHMeM (cm.: Baym ML, Tunne A.A. ObpaTHas cuma 3akoHa: JleiicTBUe COBETCKOTO YTOTIOBHOTO
3aKOHa BO BpemeHN. M., 1969. C. 54; Heznamosa 3.A. Konnusuu B yronosHoM mpase. Exatepnu6bypr: Cricket,
1994, C. 236-237) cOrIIacuUTbCS HENMb3A.
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B 4.2 c1. 9 YK PO packpeiBaeTcs MOHATIE BPEMEHN COBEPIIECHIS IpecTyIUleHn:. B el
TAKOBBIM IIPU3HAETCSI «BPEMSI COBEpIIEHMsI OOLIECTBEHHO OMACHOTO meiicTBust (6esmeit-
CTBIUA) HE3aBMUCHMMO OT BpeMeH) HACTYIUICHMA IOCIefcTBUi». OT Hero u IenrecoobpasHo
OTTaJIKUBATLCSA IIPY PEIIeHUN BOIPOCOB JOIOTHUTENIBHON KBamMUKalUy IpecTyIIIeHNi
IIpM VI3MEHEHUM) YTOJIOBHOIO 3aKOHA BO BpeMsdA COBeplLIeHM: HeAHNA.B nmureparype mopgdac
II0/Iaral0T, YTO «4acTb 2 CT. 9 ompepensder spems COBEPIIEHMS NPECTYIJIEHUI IBYX BUIOB:
a) IPeCTYIUICHNMII, COCTAaBbl KOTOPBIX OTHOCATCS K KaTeTOPUI TaK Ha3bIBAeMbIX «MaTepUalb-
HBIX» (MOMEHT HACTYIUIEHV IPeJyCMOTPEHHBIX 3aKOHOM BPEIHBIX IIOCTIeHCTBUIL); 0) Ipe-
CTYIUIEHMIT, COCTaBbl KOTOPBIX OTHOCATCA K KaTeTOPIUY TaK Ha3bIBaeMbIX «(hOpMajIbHBIX» WIII
«yCeYeHHBIX» (MOMEHT COBEpIICHMA IPEJyCMOTPEHHbIX YTOJIOBHBIM 3aKOHOM JeICTBIUA WIN
GespeiicTBIs)»2. VIHOIAA yTOYHSIETCSI, YTO TONBKO B OTHOLIECHNY HEOCTOPOXKHBIX IIPECTYILIe-
HUJI C MaTepUaJbHbIM COCTABOM BpPEMEHEM COBEpIICHNS MPeCTYIUIEHVS CIeflyeT CYMTATb
BpeM: HaCTYIUICHNA IIOCTIefCTBUIL.

Oba yTBep>K/ieHNsI, Ha HAIIl B3I/LJ], He COOTBETCTBYeT 3aKoHy (cT. 9 YK P®). B Hem Bpemst
COBEpIIEHN IIPECTYIUVICHNA OIPele/AeTCs «KHe3aBUCYMO OT BpeMeHY HaCTYIUICHNUA IOCTIef-
cTBui». OTCIOfja 3aKOHOAATE/Ib YCTAaHOBWJI OfTHAKOBOE BpeMs COBEPILIECHA /I BCeX IIPECTy-
IUTeHMIT?, T.e. KaK BK/IIOYAIOIIVIX, TaK I He BK/IIOYAIONINX HACTYIUICHe OOIIeCTBEHHO OITACHBIX
nocrnencTByit. KoHeyHO, BOIPOC 0 BpeMeHM COBEepIICHNUA IPecTyIUIeHNA BCerfa ABJIAICA U
celfyac AB/IAETCA NUCKYCCUOHHBIM. B yuTeparype ecTb MHeHMA KaK COOTBETCTBYIOIVE IIPU-
BeJICHHOMY 3aKOHOJATe/IbHOMY PEIICHUIO®, TaK U B I0/Ib3y HACTYIUICHM MOC/IeACTBIIA, €C/IU
OHU IIPEyCMOTPEHBI COCTABOM COOTBETCTBYIOLIETO IPeCTyIIeHNA.

Ko BpeMeHU coBepleHN IPeCTYIUICHN A, Ha HAIll B3IJLAM, Heb3s MOAXOAUTD fuddepeH-
IUPOBAHHO B 3aBMCUMOCTY OT Ha/IMYMsA JIM OTCYTCTBMA B COCTaBe IPeCTyIUIeHNs oO0le-
CTBEHHO OIIACHBIX NOC/IeACTBUIL. KOHeUHO, feAHus, OTpakeHHbIe B YTOJIOBHOM 3aKOHOZA-
TE/IbCTBE MaTepUaIbHBIMY COCTaBaMM IPECTYIUICHNUSA, CTAHOBATCSA OKOHYEHHBIMM JIMIIb C
MOMEHTa HaCTYIUIEHVA IIOCTIeiICTBUIL U He MOTYT ObITh HEOKOHYEHHBIMM (IIPUTOTOBJIEHVIEM K
IIpeCcTYIUICHUIO VIV ITOKYIIeHVeM Ha IIpecTyIUIeHUe) B Ipoliecce coBeplieHns. Pasymeercs,
JINIID IIOC/Ie HACTYIUICHUA IIOCTIeHCTBUIL, KaK IPaBUIO, CTAHOBATCA IMPECTYIUICHMAMNU Jed-

* Hay4HO-ITpaKTU4eCKIiT KOMMEHTapuii K YronoBHoMy Kogekcy Poccuiickoit Penepary: B 2 1. / Ilop pen.
I1.H. ITanuenko. H. Hosropog, 1996. T. 1. C. 24.

* Cm.: YronosHoe npaso Poccym: B 6 1. / ITox pen. B.T. Pasrunpanea. Caparos, 2000. T. 1. Ka. 2. C. 160.
* Cm.: Briaeos E.B. Ykas. co4..C. 150.

° Cm.: ITonos A.H. YronoBHblit 3aKoH 1 ero obparnas cuma. CII6.,1998. C. 20; fAky6os A.E. ObpaTHas
CM/Ia YTOTIOBHOTO 3aKOHA: HEKOTOpPBble IPOOTIeMBl COBEPLICHCTBOBAHNUA YTOTOBHOIO Kofekca Poccmiickoit
Depeparn. CII6., 2003. C. 39; DHIMK/IONEANS YTOMOBHOTO Ipasa / Visgauue mpodeccopa Mannunsa. CII6.,
2005. T. 2. C. 98; JTonawenxo H.A. Beefenne B yronosnoe npaso. M., 2009. C.169; Kaygman M.A. HexoTopbie
mpo6eMHbIe BOIIPOCHI BpeMeHN CoBeplieH s npecTymenns // Poccuiickas roctumys. 2012, Ne 11. C. 19-20;
Deoxmucmos M. ObpaTHas cua yroJToBHO-IIPaBOBBIX HOPM: 3aKOHO/IaTe/IbHbIE 3arafiku // YTOJIoBHOE IIPaBo.
2012.Ne 5. C.125. Cm. Takxe, Hanp.: Kysneyosa H.P. 3nauenne npecTynHbIX mocnefcTBuit. M., 1958. C. 14-15;
Brym M.JL., Tunne A.A. Ykas.cou. C. 48.

¢ Cm.: KommenTapuit k YromosHomy xofmekcy Poccuitckoit @epeparyn: Oburasn gacts / Ilox obur.pen.
10.M1.CkyparoBa, B.M. Jle6eneBa. M., 1996. C.9; Muntokos C.®D. Poccuiickoe yronoBHOe 3aKOHOATENbCTBO:
onbIT Kputnyeckoro anammsa. CII6., 2000. C. 48; Venamos A. O [eiicTBUM yTOIOBHOTO 3aKOHA BO BpeMeH //
YronosHoe mpaso. 2002. Ne 1. C. 14; ITyoosouxun FO.E., ITupeazudos C.C. TToHsiTHe, TIPUHIMIIBL ¥ MICTOTHNKN
YTOJIOBHOTO IIpaBa: CPaBHMUTEIbLHO-IIPABOBON aHAIM3 3aKOHopmarenbcTBa Poccum m crpan CoppyxecTsa
Hesasucnmbix rocymapers. CII6., 2003. C. 182; Ipunvs M.B. HeokoHYeHHOE ITpecTyIIeHne: aBToped. JIC. ...
KaHf. fopup,. Hayk. KpacHomap, 2003. C. 16-17; Kosnos A.I1. Tlonstue npecrymenus. CIT6., 2004. C. 380-382.
CM. TaKKe, XOTA U ¢ oroBopkamu: bpatinun A.M. YronoBHbIN 3aK0H 1 ero mpuMenenne. M., 1963. C. 135-136;
Zypmanos H.J]. CoBeTcknit yronosHblit 3akoH. M., 1967. C. 262.
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HUsI, COBepIllaeMble II0 HEOCTOPOXKHOCTI. BMecTe ¢ TeM 3TO BOBCe He O3HAYaeT, YTO JiesiHUe
IIOCTIe BBIIIOJTHEHNS €T0 06PasyIoluX 061eCTBEHHO OMACHBIX AeMCTBuUI (6e31eliCTBIs) Ipo-
Ho/DKaeT coBepuIaThesi. CoBeplIaTh COOTBETCTBYIOLIEE IIPECTYIIeHVe MO>KHO TO/TBKO Mpef-
YCMOTPEHHBIMM JJIA1 Hero AelicTBuAMM (6e3neiicTBueM)’.

B oTHOmIeHNN KBanmuQpuKauuy OpecTYIUIEHNs NPY M3MEHEHN!N YTOJIOBHOTO 3aKOHA BO
BpeMsI COBEpIIEHN [AesTHs B HayKe JAIOTCs pasHble perneHust. OMHO 13 HUX 3aK/TI0YAETCS B
TOM, 4TO «€C/IY MOMEHT COBEpIIEeHNS IPECTYIIEHNsI «PACTIHYT» BO BpeMeHM, 3aXBaThIBAeT
KaK MepIo IENCTBUA CTAPOTO, TaK U MEPUO] NEMICTBUA HOBOTO 3aKOHA, IPUMEHEHNIO B CO-
OTBETCTBUM C IIPYHIUIIOM T'YMaHU3Ma IIOIJIXNUT 00see MAekuti 3akoH»®. Kak crnpasenmnso
oTMmevaeT E.B. braros, ryManusm B TaKOM Cy4ae HE MOXKET UTpaTh Kakoit-mubo ponn, 160
IIPOJO/DKEHE COBEPIIeHNMs OOeCTBEHHO OITACHBIX [1eiicTBMI (6e3meliCTBI) BCera BausieT
Ha 06beM fessHust. OHO CTaHOBUTCS BCe Ooree u 6omee monHbiM. [Iprdem npubaBsiomascs
9aCTh He CIIOCOOHA PeryInpoBaThCst CTAPBIM, IPEAbIAYIIVM 3aKOHOM, TaK KaK IOSIBIIACH YoKe
IIpU yTpaTe MM CBOell cyIbl. HOBBIN e 3aKOH IPMHMMAETCs, eCTeCTBEHHO, B pa3BuUTue (YTOd-
HEHUe, COBEPLICHCTBOBAHIE) IIPEAbIAYILEro, a, 3HAUYUT, OXBATHIBAET M Ty YaCTb HeEVICTBUS
(6e3nericTBUA), KOTOpas ObLIA COBEPIIEHA JIO €T0 BCTYIUIEHN B cuty. OTCIOfia ienaeTcs cipa-
BEJ/IVBBIIl BBIBOJ], YTO €C/IM [IPECTYIHOCTD JesHIsI M3MEHSIETCsI BO BPeMsI COBEPILIEHMsI CO-
OTBETCTBYIOLLETO JielicTBYs (6e3aeliCTBIA), COffesTHHOE BCErfla O/DKHO KBaMU(UIMPOBATHCS
II0 TIOC/IeHeMY, HOBOMY 3aKoHY’. IIpy 9ToM He MMeeT 3HadYeHVs, yIydlIaeT WM YXyAIIaeT
IIOJIOXKEHVIe JINI}A, COBEPIIVBIIETO IPeCTyIIeHNe, HOBBII 3aKOH.

[TpuBeneHHOE IPABIIIO, II0 HAIIIEMY MHEHIIO, OTHOCUTCS K JTII0OBIM [TPECTYIUICHVISIM, VIMe-
FOLINM MPOTSDKEHHOCTD BO BpeMeH. VIX IIpupoza B IIaHe TOMOTHUTENbHO KBanuduKaumnm
[IPeCTYIIEHWIT TPV I3SMEHEHNM YTOIOBHOTO 3aKOHA TOXK/IeCTBEHHA.

AHAJIOTMYHO, KyMaeTcsl, JO/DKHA IIPOVMCXOUTD JONONHNUTENbHAs KBaMuduKanus mnpe-
CTYIUICHVWIT IIpM M3MEHEHNUM YTOJIOBHOTO 3aKOHAa B OTHOLICHMM JeiicTBMil (Oe3peiicTBuA)
COY4YacCTHUKOB. EC/IM yroNOBHBIN 3aKOH M3MEHSETCSI BO BpeMs X COBEpIIEHNs TI00BIM CO-
YYaCTHUKOM, COflesTHHOE UM, KOHEYHO, HO/DKHO KBanuUUMPOBATHCS IO IOCTIETHEMY, HO-
BOMy 3aKoHY. Kak IIpu 9ToM 0OCTOUT J[ieio ¢ APYTMMMU COYYacTHUKAMM, polu He urpaer'.
VHoe penrenye'' He COOTBETCTBYeT 3aKOHY. XOTA Ha ocHOBaHMM CT. 32 YK PD coyuacTHUKM
Y4aCcTBYIOT B IPECTYIUICHUI COBMECTHO, OHJI BBIIIOJIHAIOT PasHbIe, ONpefie/isieMble UX POTIbIO
(dbynxkiueit) neiictBus (6e3meiicTBIA), 32 KOTOPbIe HA OCHOBAHMMY. 1 CT. 34 TOZIBKO U HECYT
JIMYHYIO OTBETCTBEHHOCTb. Cllydan, KOIfja «CO3HaHVeM VLU BOJIEU3DbABIEHIEM COyYacTHMU-
KOB OXBATBIBA/IOCh TO OOCTOSITE/IBCTBO, YTO [ENICTBISI MCIIOTTHUTEISI OYAYT COBEPIIEHBI B 00-
YC/IOBJIEHHSBIIL. .. TIEPYOJ, BPEMEH» %, IOB/IMATH HA OTBETCTBEHHOCTD HE MOIYT.

7 Cm.: bnazos E.B. Yxas.cou. C. 151.

¥ Hay4HO-IIpakTU4ecKnii KOMMeHTapuit K YronosHomy Kopekcy Poccmiickoit @epeparmu: B 2 1. H. Hos-
ropon: 1996. T. 1. C. 25.

° Cm.: Briaeos E.B.Ykas.cou. C. 152.

19 Cm.: Yronmosroe npaso Poccun: O6uas yacts / Iox pen. AL Papora. M., 1997. C. 24; KomMeHTapuit k
Yronosromy kopekcy Poccuiickoit @egeparym. M., 2001. C. 22; Geoxmucmos M. ObpaTHas Cuia yromroBHO-
IIPABOBBIX HOPM: 3aKOHOJATe/IbHbIE 3arajiKu // YronosHoe npaso. 2012. Ne 5. C. 128; boiiyos A.J. JleiicTBue
YTOIOBHOTO 3aKOHa BO BpemeH n poctpanctse. CII6., 1995. C. 73.

' Cm., Hamp.: YronosHoe npaBo Poccyi: O6mas yacts / OtB. pen. B.B. 3gpaBombicios. M., 1996. C. 41;
Yromosuoe mpaBo: O6mas gacts / OtB. pep. V1.5. Koszauerko. M.: HOPMA, 2008. C. 80-81; Tonawerko H.A.
Beenenne B yronosHoe nmpaso. M.: BonrepcKnysep, 2009. C. 170; Kypc coerckoro yrojmosHoro mpasa. M.,
1970. T. 1. C. 232-233.

2 Tannues b.b.TemmopanbHOe JieliCTBIE YTOMIOBHOTO 3aKOHa (CpaBHMTEIbHO-IIPABOBOII aHa/IN3 10 3aKO-
HopatenbcTBY Kasaxcrana u Poccun): aBToped. juc. ...KaHj. opuj. Hayk. Yensabuuck, 2006. C. 10.
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ITocne coBepeHNsI MpeCcTYIUIEH YTOIOBHBIN 3aKOH MHOT/A M3MEHSETCS B OHOI YacTu
u coxpaHseTcsa B Apyroil. Tak mpomsormio co cT. 228.1 YK PO®. OenepanbHbIM 3aKOHOM OT
1 mapta 2012 r. Ne 18-®3 nmpuHATa HOBasA ee pefaxkuuA. IIpm aTom 4. 1 Ha3BaHHON CTaTbU
ocTanach 6es usMeHeHus. Ecm B OTHOILIEHNY M3MeHeHHbIX yacTeii cT. 228.1 YK PO pernennus
0 [IOTIOJTHUTEIbHON KBa/MN(pUKaLNy IPeCTYIIEHNIT BBITEKAIOT 13 CT. 10, TO B OTHOIIEHUM CO-
XPaHEHHOJ 9aCTy JOJIKHBI CTPOTO [EiCTBOBATh IONTOKEHNA CT. 9. JleficTBIE HOBOTO 3aKOHA
PacIpOCTPaHATD Ha [IesTHN, COBEPIIEHHbIE /10 €T0 BCTYIUIEHNE B CUITY, II0 HAalIeMY MHEHMIO,
MMeeT CMBICT, €C/IMTO/IBKO HOBBIM 3aKOHOM MHa4e PeIlaeTcsl BOIPOC O MPeCTYIHOCTY MIN
HaKa3yeMOCTJ COBEPIIEHHOTO JeAHMAA.

[TpaxTuka usbpana HasBaHHbIN MOAXOJ C Hayasa JIEiiCTBYUA COBPEMEHHOTO YrOJIOBHOTO
3aKOHOJATeNbCTBA. TaK, B OJHOM CIy4ae ObUIO KOHCTATMPOBAHO, YTO, «IIOCKOIbKY CAHKIUN
4. 3 c1. 146 YK PCOCP 1 u. 3 cr. 162 YK PO opuHakoBbl, IIpecTyIIeHne B CUIy Tpe6o-
BaHWit ¢T. 9 YK PO momxHO KBamuduuuposarbca IO 3aKOHY, AeICTBOBABIIEMYy BO BpeM:d
ero coseplIeHys» . B gpyrom ciydae aHajorm4yHoe pellieHye ObIIO IPUHATO 110 BBIABICHIIO
OIVMHAKOBOCTY KaK YKa3aHHbBIX CAHKIIVIL, TaK ¥ caHKUWi 4. 3 cT. 145 YK PCOCP 1 11. «a», «6»
4. 3 cT. 161 YK P®'. HemaBHo maHHBI My Th O6bIT OATBepXAeH [Ipesuanymom BepxoBHoro
Cyna PO B oTHOmeHNN M. «6» . 3 CT. 188 1 1. «6» 4. 2 cT. 229.1 YK PO, Taroke MMEIOLINX OFU-
HakoBble caHKLMu". [Iy1s1 MCK/II0YeHNs1 COMHeHUIT npennoxkeHo 4. 1 ¢t. 10 YK PO pononHutsb
TOJTOXKEHVEM, UTO He MMeeT OOPATHOI CUIbI «3aKOH, He BHOCAIINIT KAKUX-TNO0 M3MEHEHMIT
B OIIpefie/ieHlie IIPeCTYITHOCT M HaKa3yeMOCTH [esHUA U He 3aTParuBaIoONINII IPaBOBOe I10-
JI0)KEHMe JINL], COBEPUIMBIINX COOTBETCTBYIOIIVE IeTHNUA IO BCTYIUICHNUS TAKOBOTO B CUITY»'S.

Hanb6onee npobneMaTiyHO B TEOPMMU ¥ Ha IIPAKTHKE PeIleHNe BOIPOCa O JTOMOTHNUTENb-
HOJT KBa/IMUKALMN IPECTYIUIEHWIT IPY CMATYeHNN HAKa3aHWsI B OffHOI YaCTU ¥ YCUIEHUN B
ppyroit. Ckaxem, 110 ocnefgHen pegakunm 4. 1 ctT. 129 YK PO «keBeTa, TO €CTb pacIpocTpa-
HeHJe 3aBeJOMO JIOKHBIX CBEfIeHMII, TOPOYAIUX YeCTb ¥ HOCTOMHCTBO APYTOTro JIMIA MIN
TO/IPBIBAIOIINX €TI0 PEITyTaIlNIo», HaKa3bIBalach «IITPadoM B pasMepe 10 BOCbMUJIECATH ThI-
cs14 py6reit Wi B pasMepe 3apaboTHOI IUIATHI WV MHOTO JJOXO/a OCY)KJCHHOTO 3a IEePUOJ, 10
IIeCTU MeCALEB, 160 06s13aTeIbHBIMM PabOTaMM Ha CPOK OT CTa IBA/ILIATU IO CTa BOCbMUJe-
CSITV 9acOB, MO0 UCIIPABUTENbHBIMM paboTaMI Ha CPOK KO OZHOTO TOfa, MO0 OrpaHMIeHN-
eM cB0o6OJIbI Ha TOT ke cpok». ITo meiicTByromeit pegakuny 4. 1 ct. 128.1 YK PO Ta xe keBeta
«HAKa3bIBaeTCs IITPAQOM B pasMepe [0 ISITUCOT THICSY py6iIeit nin B pasMepe 3apaboTHOI
IUIATBl WJIM MHOTO JIOXOfIa OCYXJIEHHOTO 3a IIEPUOJ [0 IIeCTY MecsleB MO0 00513aTe/IbHbI-
My paboTaMyl Ha CPOK JIO CTa LIECTUAECATHU 4acoB». Iloyyaercs, 4To HaKasaHMe CMATYEHO
B YaCTU CPOKa 005A3aTeIbHBIX PAOOT M MCKITIOYEHNS NCIIPABUTEIbHBIX PAbOT M OrpaHNYeHNS
cBO6O/IBI, HO YCU/IEHO B YaCTH JEHEXXHOTO mrpada.

Ha npakTuke HeKOTOpble HOBble YTOJIOBHBIE 3aKOHBI, B OfIHOI YacTM CMATYAIOLINeE, a B
APYroil yCUINBAOLIIe HaKa3aHye, IPU3HAIOTCS MMEIInMI 00paTHyo cuy. Ipu aToM ecTsb
HECKOJ/IbKO IOiX0foB. OHMU CBA3AHBI C XapaKTepOM M3MEHeHMII BUJOB U (V/IV) IIpefe/ioB Ha-
KasaHuit. [Ipy nsMeHeHMN TONbKO BUIOB HAaKa3aHMUA [ IPU3HAHNUA HOBOTO 3aKOHAMMEI0-
LM 0OpaTHYI0 CWIYNIA HPaKTUKU SBIAETCA ONpefe/AIONM OTCYTCTBUE 6o/lee CTPOrux
win Hamn4ue 6osiee MATKMX BUIOB HakasaHmsA. IIpu otoMm Gojee MSTKWIT BUJ HaKasaHUS,
BBEJICHHBIII HOBBIM 3aKOHOM, Ha3HAa4aeTCs B MM YCTAaHOBJIEHHBIX npefienax'’. Ilpu nsmeHe-

1 Bronnerenb Bepxosuoro Cyna Poccmiickoit Pepeparpym. 1997. Ne 12. C. 10.

!4 Cm.: Bronnerens Bepxosuoro Cyna Poccuiickoit @emeparun. 1999. Ne 7. C. 13.
!> Cm.: bronnerens Bepxosroro Cyza Poccuiickoit @emepanur. 2012. Ne 11. C. 47.
16 Tannues B.B. Ykas. cou. C. 11.

'7 Cm.: Bromerens Bepxosroro Cyna Poccuiickoit @emepannm. 2012. Ne 11. C. 48.
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HUY TOJIBKO IIPEfIe/IOB HaKa3aHNA [/L1 IPU3HAHMA HOBOTO 3aKOHA VIMEIOIVIM 0OpaTHYIO CUITY
VIS IIPaKTUKU OLpee/IA0IVIM ABJIAeTCA CHIDKEHNE BepXHero, MaKCMMaIbHOTO Impepena'.
YTo mpy 3TOM NPOUCXOANT C HVDKHUM IPEeNoM, 3HaueHNs He uMeeT. [Ipu nsmenenuu u Bu-
JIOB, V1 IIpee/IOB HaKa3aHVA IJI IPAKTUKU ABJIACTCS ONPeNe/LAOIINM KaK OTCYTCTBIE Ootee
CTpOrMX WM Hajrdye 60/ee MATKMX BUJIOB HaKa3aHMA'", TaK M CHVDKEHMe BEPXHEro, MaKCH-
MaJIbHOTO IIpefie/ia COOTBETCTBYIOIIero HakasaHua>. B aTux cioy4asx cyy «00A3aH IpUMEHNUTD
HOBDIII 3aKOH B YaCTH, YMy4IIAIOLIEl ITOJI0)KeHNe NI, COBEPIIMBUIETO IPECTYIJIEHNE, U He
BIIpaBe IIPMMEHNTD HOBBI 3aKOH B YaCTM, YXYAIIAIOLIEl ero IO/I0KeHme» .

B nurepaType 1o OTHOIIEHNIO K HOBOMY 3aKOHY, CMATYMBIIEMY HaKa3aHMe B OTHOV 9aCTH
U YCUJIMBLIEMY B IPYTOJA, BEICKA3bIBAIOTCA CYK/IEHNA KaK aHAa/IOTMIHbIe IIPAKTUKE, TaK U CBOE-
o6pasuble. OfHY IOIATAI0T, YTO /I IPU3HAHMA 3aKOHA CMATYAIOLYM HaKa3aHue JOCTaTOYHO
CHIDKEHIA BePXHero, MaKCMMAaJIbHOTO IIpefieia HaKa3aHVA ™. [Ipyrue yTOYHAIOT, YTO IPY 9TOM
MVHVMA/IbHBII TIPee/l HAaKa3aHMsI JO/DKEH OBITh OIIpefie/leH B COOTBETCTBUM C CAHKI{MEl BTO-
poro 3akoHa®. TpeTbl CYUTAIOT, UTO OOIee MATKIM ABJIAETCA 3aKOH, IIOHVDKAIONIIIL MIHMAJIb-
HBIii TIpefieNl HaKa3aHMA, HO CY/J, IIPY €r0 MPYMEHEHNY He BIIPaBe BBIXOUTD 3a MPeJeTbl MaKCH-
MaJIbHOTO HaKa3aHVs, IPefyCMOTPEHHOTO CaHKI[el IIPefIIeCTBYIONIero 3aKoHa>",

HekoTopble MCXOAAT U3 TOTO, YTO, IIOCKONIBKY 3aKOH, B KOTOPOM «OJHOBPEMEHHO ITOHM-
>KEH MAaKCMMAaJIbHBII 1 TOBBIIIEH MIHIMA/IbHBII [IPee/l HAaKa3aHus 1160 MMOBBIIIEH MaKCH-
MaybHBIN ¥ TIOHV)KEH MVHMMAJIbHBI IIPefeNl HaKa3aHNA», «OTKPbIBA€T BO3MOXXHOCTh Ha3Ha-
YeHsI BUHOBHOMY 60Jlee MSTKOTO HAaKa3aHusl, OH NPU3HAETCS MMEIOIM OOPATHYIO CUTY»,
HO «IIPM €TO IIPYMEHEHN ! BUHOBHOMY He MOXKeT ObITh Ha3HAYeHO O0jIee CTPOroe HaKas3aHIe,
4yeM IIpefycMaTpuBaBlleecsd B paHee NeJICTBOBAaBIIEM 3aKOHOMATelIbcTBe»”. [oBopsA MHade,
B TIOC/IEfHEM C/Iy4Yae pPedb UJET O «CMHTe3MPOBAHMM CAaHKLMIT HOPMBI, KOTOPas BK/IIOYaeT B
ce0s1 ITO/IOKEHNST CAHKIIMIL CTAPOIl ¥ HOBOJL CTaTell, B COBOKYITHOCTH OTBEYAIOINIe 061ieMy

'8 Cm.: Bromnerenb Bepxosroro Cyna Poccuiickoit @emepannm. 1998. Ne 3. C. 19; Ne 5. C. 9-10; Ne 9. C. 5.

¥ Ecn BBOEUTCA JOIONHUTENTbHOE HAaKasaHMe, HOBBIN YTONOBHBIN 3aKOH He MPM3HAETCSA MMEIOIM
obparnylo cuny. Cm.: Bronnerens Bepxosroro Cyna Poccmiickoit epeparym. 1999. Ne 7. C. 13.

% Ecmu BepxHMII, MaKCUMa/bHbI IIpefe/l HaKa3aHWs IOBBIIIAETCA, HOBBIII YTOJIOBHBI 3aKOH He
npu3HaeTcst uMeronmM obparnyio cuny. Cm.: Bronnerens Bepxosroro Cypma Poccniickoit @egeparu. 2005.
Ne 2. C.12-13; Ne 10. C. 9-10.

! Bronnerenn Bepxosroro Cyma Poccmiickoit @emepanmm. 2012. Ne 2. C. 16. Cwm. Tarke: CypeOHas
IIPaKTHUKa K YronoBHOMY Kofekcy Poccuiickoit @epepannn. C. 30-31.

2 Cm.: Kommenrapuit x YronosHomy kogekcy Poccmiickoit @egepannm: O6mas gacte. M., 1996. C. 12;
Menamos A. O [ieiicTBUM yrooBHOTO 3aKOHA BO BpeMeHM. // YronmosHoe mpaso. 2002. Ne 1. C. 15; CoseTckoe
yronosHoe mpaso: O6mas gacts / [Tox pen. I.A. Kpurepa, b.A. Kypunosa, }0.M. TkaueBckoro. M., 1981. C. 64.

» Cwm.: fIky6os A.E. ObparHas Cnmma yrooBHOTO 3aKOHA: HEKOTOpbIE NMPOOIeMbI COBEPIIEHCTBOBAHMS
VronosHoro kozexca Poccuiickoit @enepaunn. CIT6.: FOpupmaecknit nentp IIpecc, 2003.C. 103; Epacos A.M.
Ob6parHas cria yrolmoBHOTO 3aKOHa: aBToped. AuC. ...KaHf. opng. HayK. M., 2004. C. 20; Buckos H. Pedopma
VK 1 Kputepum FOIYCTUMOCTM OOPATHON CHU/IbI YyrOMTOBHOIO 3aKOHA B YacTM CMSATYEHVs HakasaHuA //
Yronosroe mpaso. 2012. Ne 5. C. 42-43.

# Cm.: Jesuypir M.JO. O HEKOTOPBIX IPO6IeMax HefiCTBUA POCCUIICKOTO YTOIOBHOIO 3aKOHA BO BpeMEHN
U B IpOCTpaHCTBe // Poccuiickoe mpaBo B eprof; coruanbHbix pedopm / OTB. pen. A.B. ITerpos. H. Hosropon,
1998. Boin. 2. C. 98; baym M.J., Tunne A.A. Ykas.cou. C. 120; Kommenrtapuii k YronosHomy konexcy PCOCP
/ Orts. pen. 10.]]. Cesepun. M.,1980. C. 12; Manvixur B.J. VIsMeHeHMe CaHKINIA yTOTOBHO-IIPABOBbIX HOPM
u obpaTHas Cila 3aKoHa // YroJIOBHO-IIPaBOBbIE U IIPOLiecCyaIbHble IPOOIEMbl peanusaluyl YTOIOBHON
orserctBeHHOCT) / OTB. pex. C.A. Ileitdep. Kyit6piues, 1986. C. 27.

» Kommenrapuit k YronosHoMy kofekcy PCOCP / Ots. pen. I.3. Anamkus, VI.J. Kapnern, 5.C. Huxndopos.
M., 1971. C. 16.
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[IpaBWIy OpUMeHeHNs Hanbosee 6IaronprusaTHOrO BIHOBHOMY 3aKoHa»**. COITIaCHO ere of1-
HOJI IO3MLINY, «€C/IM HOBBIi 3aKOH OJHOBPEMEHHO YCUIMBAET M CMATYAeT HaKa3aHue, TO eTo
ClIeflyeT paccMaTpyMBaTh KaK 3aKOH CMATYAIOIIMI HaKa3aHMe, U IPUMEHATb TOMbKO B 9TON
9acTH, TOCKO/IBKY OH ABJIACTCS Harbosee O/1arompyATHBIM L TULa»” .

I/ M3710)KeHHBIX TIOAXOI0B HEKOTOpble HOPMATVBHbIE OCHOBAHIA [Jal 3aKOHOfIATeNb. B CT.
10 YK P® mpsamo mpemycMaTprBaeTcs, IYTO YTOMIOBHbIN 3aKOH, CMATYAONIVI HAKa3aHMe, YIMeeT
06paTHYIO CIITY, TOT/a KaK YTO/IOBHBII 3aKOH, YCMIMBAIOLINIT HaKasaHue, ee He uMeeT. [IOCKONbKy
YTOJIOBHBIN 3aKOH, KOTOPbIN CMATYaeT HaKasaHMe B OIHOI YacTy U YCU/IMBAET B IPYIOA, 3[eCh He
Ha3BaH, B OTHOLIECHI €T0, BPOJie ObL, JOITYCTVIMO CAMOCTOSATEIBHO PElllaTh BOIIPOC O AeVICTBII BO
BpeMeHI, B TOM 4MCIe VICXOfS M3 M3MEHEHNA TO/IbKO OffHOTO 13 IIPefe/IoB HaKa3yeMOCTIL.

Mex/y TeM IIpefnoaaraeMblii apTyMeHT CHMMAeTCs TOBONIbHO IpocTo. Ecitu B HOBOM yro-
JIOBHOM 3aKOHe BMeCTe C IIOHVDKeHVeM MaKCUMa/IbHOTO IIpefiesia YBeTNIMBAeTCs MIHIMATb-
HBIIf, TOJIOYKEHNe JINIA YXYAIIAeTCs B YaCTH MUHMMAJIBHOTO npefena. Eciy ke, HalIpoTus, B
HOBOM 33KOHE BMeCTe C IOHIDKEHIEM MIHMMAIbHOTO IIpefieNia YBeMMINBAeTC sl MAKCYMaTb-
HBIIf, TIOJIOKEHNEe NMMIIA YXYALUIAeTCA yXKe B YaCTV MaKCHMMAIbHOTO npefena. Hukakoro yxyn-
ILIeHNA, pa3yMeeTcs, He IPOM30JiieT Iy IIpejlaraeMOM Ha3Ha4eHN! HaKa3aHNA B Haubosee
6/1arONpUsATHBIX IIpefie/iax 000X YrOTOBHBIX 3aKOHOB. OIHAKO TOIZA IOSIBJISIETCST HE OTpa-
JKEHHDII B JAHHOM 3aKOHE HOBBIVI IIpefie/l HAKa3yeMOCTI COOTBETCTBYIOLIETO lestHNA U (ak-
THYECKV BMECTO OJHOTO 3aKOHA JICIIONb3YeTCs ABa: ONVH /I ONpefeneHNs] MIHIMATbHOTO
IIpefesia HaKa3aHuA, IPYToil — MaKCMMAIbHOTO, YTO He mpefycMoTpeHo YK PO.

Bornee TOro, CITOHO TTOHATD, TIOYEMY MILETCA 0OpaTHAA CVJIa TUIID J/IS YTOIOBHOTO 3aKO0-
Ha, KOTOPBIM CMATYAETCA HaKa3aHUe B Of[HON YacTy U ycunuBaercs B ipyroit. B cr. 10 YK P®
He YIIOMSIHYT €llje OAVH 3aKOH — TOT, KOTOPbIM HaKa3aHIe OCTAB/IsAeTCs Oe3 n3MeHeHnst. VM
MO>KeT He MEHATBCA U IIPECTYIHOCTb COOTBETCTBYIOIIETO AeSHI, 9TO HepefKo ObIBaeT Ipu
MIPMHATNAN HOBOTO YTOIOBHOTO KofieKca. [IpyMeHNTeTbHO K TAKOMY 3aKOHY TeOpUs I IIPAKTH-
Ka CTa0MIbHO UCXOHAT U3 CT. 9 YK PO,

Hakowner, cregyer umeTs B BuAy, 410 CT. 10 YK PO perynmupyer o6parHyio cuty yromos-
HOTO 3aKOHA B KaueCTBe MCK/II0YeHNA U3 OOLIero IpaBuIa O TOM, YTO HaAKa3yeMOCTb JesHIUA
OIIpefie/iAeTCsl BpeMEHEeM COBEPLIEHNA AeAHMs, KOTOPBIM IPU3HAETCA BPeMsA COBEpIIeHNA
001IeCTBEHHO OIACHOTO AeiicTBus (6e3/eICTBIISI) HE3aBUCUMO OT BPeMeHN HACTYIUIEHIsI I10-
cnenctBuit (4. 2 ctT. 9). Vicxons e U3 TOro, 4T0 0OpaTHast Cjla «OTHOCUTCS K SIBJICHUIO UIC-
K/IIOYMTETbHOMY, OHa MOXKET MIMETb MeCTO TO/IBKO B CJIyYasaX MPAMOIO YKa3aHV B 3aKOHe»™.
Ortcrofa, ecn B yTOIOBHOM KOfIeKCE OTPa’KeHO, YTO IPU M3MEHEHUN HAKa3yeMOCTH JIesTHIA
00paTHYIO CUJTy MMeeT JINIIb 3aKOH, CMSTIAIONINIT HaKa3aHIe, 3aKOH, N3MeHSIOIIIIT HaKasa-
HIe MHBIM 00Pa3oM, aHATIOTMYHO IefICTBOBATh BO BPeMeHN He Criocoben™.

% Boiiyo6 A.J., Bomwenkun B.B. YTOIOBHBIIT 3aKOH: [ielicTBIe BO BpeMeHu 11 B mpocTparcTse. CII6., 1995.
C. 33. Cm. raxoke: Iannues B.b. Ykas. cou. C. 10; OQuuuknonenus yronosroro npasa. T. 2. C. 178; Meanuun A.
O mpepennax CHTe3a CTAPOro M HOBOTO 3aKOHOB U MHBIX IIPO06IeMax puAaHyst 06paTHOI cuybl HoBemaM YK
P® // YronosHoe npaso. 2012. Ne 5. C. 59.

7 Kaygpman M. TIpo6meMbl AeiicTBUSA YrOOBHOTO 3aKOHA BO BpeMeHn // YronosHoe mpaso. 2012. Ne 5.
C. 67. Cm. raxke: Peokmucmos M. ObpaTHas cila yTOIOBHO-IIPABOBBIX HOPM: 3aKOHOJATeIbHBIE 3aTafKIL. //
Yronosnoe mpaso. 2012. Ne 5. C. 133.

* CM., Hatmp.: DHUMKIoNeaAys yronosHoro npasa. T. 2. C. 166; bioerens Bepxosrnoro Cyma Poccniickoit
OQepepanyun. 1997. Ne 12. C. 105 1999. Ne 7. C. 13.

¥ Poccmiickoe yronosHoe npaso / Ilog pen. AV Kopobeesa. BragnsocTok, 1999. T. 1. C. 187.
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Abstract

Additional qualification of crimes is provided not to all the changes of criminal law according to article
10 of the RF Criminal Code. Eliminating or identifying the criminal nature of an act, this rule holds as
for one law a criminal case should be available and in the other be absent. A decision is required as for
the final qualification of crime — positive or negative. Additional information is also required to mitigate
or increase punishment as criminal component does not change and the criminal case is supposed by
both new and old criminal law. However, when the situation of the criminal improves or deteriorates
neither the criminal nature nor punishment change. Theoretically and practically, it is evident that the
time when a crime was committed should be considered differently taking into account the presence
or absence in the case of socially dangerous consequences. Of course, the actions reflected in the
criminal law as a criminal case are complete only with the moment of consequences and cannot be in-
complete in the process. Only after the consequences get evident, the act due to negligence becomes
a crime. However, it does not mean that such an act continues after committing socially dangerous
actions (failure to act). A crime may be committed only by an action or failure to act. At the same time,
modifying criminal law is possible only after some act is committed and the modification gets possible
only by eliminating, establishing a crime. Such legislative decisions on the operation of criminal law are
seen as incomplete. They do not predetermine the additional qualification of crimes for all changes in
criminal law.

Keywords

criminal legislation, criminal law operation through time, criminality, retroactivity of the criminal law,
previous convictions, consequences injurious to the public, formally defined crime, materially defined
crime.

Citation: Zatsepin A.M. (2015) Modifying a Criminal Law as a Prerequisite for Additional Classification
of Crimes. Pravo. Zhurnal Vysshey shkoly ekonomiki, no. 1, pp. 105—114 (in Russian)

JEL: K14

References

Blagov E.V. (2009) Kvalifikatsiya pri sovershenii prestupleniya [Qualification of the Nature of a Crime
upon Commitment]. Moscow: Yurlitinform, 192 p.

Blum M.I., Tille A.A. (1969) Obratnaya sila zakona: Deystvie sovetskogo ugolovnogo zakona vo vre-
meni [Retroactive Effect of the Law: Soviet Criminal Law Operation in Time]. Moscow: Juridicheskaya
literatura, 136 p.

Boitsov A.l., Volzhenkin B.V. (1995) Ugolovnyy zakon: deystvie vo vremenii v prostranstve [Criminal
Law: Operation in Time and Space]. St. Petersburg: Sankt-Peteburgskyi gouniv. 177 p.

BraininYa.M. (1967) Ugolovnyy zakon i ego primenenie [Criminal Law and its Application]. Moscow:
Juridicheskaya literatura, 240 p.

Viskov N. (2012) Reforma UK i kriterii dopustimosti obratnoy sily ugolovnogo zakona v chasti smy-
agcheniya nakazaniya [Reform of the Criminal Code and Criteria of Allowability of Retroactivity of the
Criminal Law with Regard to Mitigation of Punishment]. Criminal Law, no. 5, pp. 42 — 43.

Galliev B.B. (2006) Temporal’noe deystvie ugolovnogo zakona (sravnitel’no-pravovoy analiz po
zakonodatel’stvu Kazakhstana i Rossii). (Avtoref. diss. ...kand. jurid. nauk) [Temporal Action of Criminal

113



Russian Law: Conditions, Perspectives, Commentaries

Law (Comparative Legal Analysis of the Legislation of Kazakhstan and Russia)]. (Summary of Candi-
date of Sciences Dissertation). Chelyabinsk.

Grin’ M.V. (2003) Neokonchennoe prestuplenie. (diss. ...kand. jurid. nauk). Incomplete Crime (Sum-
mary of candidate of sciences dissertation). Krasnodar.

Devitsyn M. lu. (1998) O nekotorykh problemakh deystviya rossiyskogo ugolovnogo zakona vo vremenii
v prostranstve [On Some Problems of Russian Criminal Law Operation in Time and Space] // Rossiyskoe
pravo v period sotsial’nykh reform: Materialy konferentsii [Russian Law in the Period of Social Reforms:
Conference Material ]. A. V. Petrov(ed.). Nizhny Novgorod: Nizhegorodsky gos. univ., pp. 96-99.
Durmanov N.D. (1967) Sovetskiy ugolovnyy zakon [Soviet Criminal Law]. Moscow: |zdatelstvo MGU, 96 p.
Erasov A.M. (2004) Obratnaya sila ugolovnogo zakona. (Avtoref. diss. Kand. Jurid. Nauk ).[Retroactiv-
ity of the Criminal Law (Summary of candidate of juridical sciences dissertation)]. Moscow.

Feoktistov M. (2012) Obratnaya sila ugolovno-pravovykh norm: zakonodatel’nye zagadki [Retroactivity
of Criminal Law Standards: Legislative Secrets // Ugolovnoe pravo, no. 5, pp 124—-133.

Ivanov N. (2012) Obratnaya sila ugolovnogo zakona [Retroactivity of the Criminal Law]. Ugolovnoe
pravo, no. 5, pp. 57-58.

Ivanchin A. (2012) O predelakh sinteza starogo i novogo zakonov i inykh problemakh pridaniya obrat-
noy sily novellam UK RF [On the Limits of Synthesis of the Old and New Law and Other Issues of Retro-
activity of Novels of the Criminal Code of the Russian Federation]. Ugolovnoe pravo, no. 5. pp. 59-61.
Ignatov A. (2002) O deystvii ugolovnogo zakona vo vremeni [On Criminal Law Operation in Time].
Ugolovnoe pravo, no. 1, pp. 14-15.

Kaufman M.A. (2012) Nekotorye problemnye voprosy vremeni soversheniya prestupleniya [Some Topi-
cal Issues of the Time of Commission of a Crime]. Rossiyskaya yustitsiya, no. 11, pp. 19-22.
Kaufman M. (2012) Problemy deystviya ugolovnogo zakona vo vremeni [Issues of Criminal Law Opera-
tion in Time] Ugolovnoe pravo, no. 5, pp 66—69.

Kozlov A.P. (2004) Ponyatie prestupleniya [The Notion of the Crime]. Saint Petersburg: Juridicheskyi
Center Press, 819 p.

Korobeev A. I. (ed.) (1999) Rossiyskoe ugolovnoe pravo [Russian Criminal Law]. Vladivostok: Dalne-
vostochnyigos. univ., vol. 1, 604 p.

Kozachenkol.Ya. (ed.) (2008) Ugolovnoe pravo. Obshchayachast’: [Criminal Law. General Part]. Mos-
cow: NORMA.

Lebedev V.M. (ed.) (2001) Kommentariy k Ugolovnomu kodeksu Rossiyskoy Federatsii[Commentaries
to the Criminal Code of the Russian Federation]. Moscow: Yurait, 1359 p.

Lebedev V.M. (ed.) (2001) Sudebnaya praktika k Ugolovnomu kodeksu Rossiyskoy Federatsii [Law of
Practice to the Criminal Code of the Russian Federation]. Moscow: Spark, 1168 p.

Lopashenko N.A. (2009). Vvedenie v ugolovnoepravo [Introduction into Criminal Law]. Moscow: Wal-
ters Kluver, 214 p.

Malykhin V.1. (1986) Izmenenie sanktsiy ugolovno-pravovykh norm i obratnaya sila zakona [The Amend-
ment of Sanctions of Criminal Law Standards and Retroactivity of the Law]. Ugolovno-pravovye i

protsessual’nye problemy realizatsii ugolovnoy otvetstvennosti [Criminal Law and Procedural Problems of
Criminal Responsibility Implementation]. S.A. Sheifer (ed.). Kuibyshev: Kuibyshev gos. univ., pp. 23-31.

Miliukov S.F. (2000) Rossiyskoe ugolovnoe zakonodatel’stvo: opyt kriticheskogo analiza [Russian
Criminal Legislation: Experience of Critical Analysis]. St. Petersburg: Znanie, 279 p.

Neznamova Z.A. (1994) Kollizii v ugolovnom prave [Criminal Law Collisions] Ekaterinburg: Cricket, 284 p.

Popov A.N. (1998) Ugolovnyy zakoni ego obratnaya sila [Criminal Law and its Retroactivity Thereof].
St. Petersburg: Juridicheskyi Institut, 48 p.

Razgildieiev B.T. (ed.) (2000) Ugolovnoe pravo Rossii: V 6 t. [Criminal Law of Russia: 6 volumes].
Saratov: Saratovskayajuridicheskaya academia, vol. 1, book 2.

Rarog A.l. (ed.) (1997) Ugolovnoe pravo Rossii: Obshchaya chast’ [Criminal Law of Russia: General
Part ]. Moscow: Triada, 496 p.

Yakubov A.E. (2003) Obratnaya sila ugolovnogo zakona: nekotorye problemy sovershenstvovaniya Ugo-
lovnogo kodeksa Rossiyskoy Federatsii [Retroactivity of the Criminal Law: Some Issues of the Criminal
Code of the Russian Federation Improvement]. St. Petersburg: Juridichesky Center Press, 206 p.

114



Kputepuu n nokasatenu
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npaBoOBOro peryiMpoBaHuUA
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B.M. EpoxuH

acnupaHT Kadeapbl aAMVHUCTPATUBHOIO MpaBa HaumoHanbHOro MCCneaoBaTenbCKoro yHusepcuteTa
«Bbicwan wkona akoHomuku». Agpec: 101000, Poccuinckaa denepauma, Mocksa, MAacHuukasa yn, a. 20.
E-mail: v.erokhin.msk@gmail.com

AHHOTauma

B cTatbe 060cHOBbIBAETCA HEOOXOAMMOCTb OMPEAENeHNA KpUTEPUEB U NokasaTenei athheKTUBHOCTM
aAMVHNCTPaTUBHO-NPABOBOrO PErynMpoBaHnsa ankoronbHOro peliHka. Ha ocHoBaHuM nccrnepoBaHnA pas-
JIMYHBIX NMOAXOLOB aBTOpP AeNaeT BbIBOL, YTO KIOYEBbIM KpuTepneM ahpeKTUBHOCTU CUCTEMbI rocyaap-
CTBEHHOIO PerynmpoBaHua Npou3BOACTBA M 060poTa akorofibHOM MPOAYKUMW ABNAETCA AOCTUXEHUe
Lienein AaHHOro perynnpoBaHuA, onpeaenieHHbIx 3akoHodatenem. B kayectse Takvx Lenein MoXHO 060-
3HaYNTb 3aWMTY HPaABCTBEHHOCTU, 340POBbA, NPAB U 3aKOHHbLIX UHTEPECOB rpakaaH, IKOHOMUYECKMX
uHTepecoB Poccuiickon ®Penepaumnm; obecneyeHne 6€30MacHOCTU yKa3aHHOW MPOAyKLMU U HYXA Mo-
TpebuTenen; KOHTPONb 3a COBMIOAEHNEM 3aKOHOAATENBCTBA, HOPM 1 NPaBWI B perynupyemMoin obnactu.
MpennaraeTcA oCyWeCcTBNATL OLEHKY 3OEKTUBHOCTY aAMUHUCTPATUBHO-MPaABOBOMO PErynMpoBaHuA
anKorofbHOro pblHKa NyTEM COMOCTaBIEHUA TOYHbIX KONIMYECTBEHHBIX NokasaTteneii. B ctatbe Bblaena-
I0TCA BOCEMb Takux nokasatenen: 1) o6beM Npoaaxn ankoronbHOM NPOAYKLMM HaCEeNeHuto; 2) cMepT-
HOCTb OT Cry4aiHbIX OTPaBIIEHWNI ankoronem; 3) KONM4eCTBO NPOBEAEHHbIX NPOBEPOK; 4) KONMYEeCTBO
BbIAB/EHHBIX B XO[€ NMPOBEPOK HapyLIEHWN U OpraHM3auui-HapyLmMTenen; 5) KonmyecTso 3aaBneHnin 06
aHHYNMPOBaHUM NNLIEH3WIA, HaNpaBneHHbIX B CyA4; 6) YUCNO aHHYNMPOBaHHbIX NIMLEH3UI; 7) cTaBKa ak-
um3a; 8) pasmep aoxoaa peaepanbHoro 6roaxkeTa oT ynnarthl akum3os. MocpeacTBoM aHanm3a AaHHbIX
riokasareneil aBTop OLEHMBAET CTENeHb AOCTMXKEHUA YKa3aHHbIX LieNel rocynapCTBEHHOro perynmpo-
BaHWA ankoronbHOM MHAYCTPUM W NPUXOAMT K BbIBOAY O HEAOCTATOYHON SPPEKTUBHOCTIN KOHTPONA 3a
cobntoaeHeM 3akoHoLaTenbCcTBa B perynvpyemoii obnactu. Kpome Toro, no MHEHWIO aBTopa, akuusHas
MONMUTMKAa Ha arikoroflbHOM pbiHKe He 06ecrneynBaeT 3almTy SKOHOMUYECKUX MHTEPECOB rocyAapcTaa u
Hy>[, NoTpebuTenen ankorofbHOM NPOAYKLMN.

KnioueBble cnoBa

KpUTEpUu, Lenu, ankorosbHbli PbIHOK, MOAENb, 060POT, anKorofbHaA NPOAYyKLUUS.

Bubnuorpaduyeckoe onucanue: Epoxud B.M. KpuTepumn n nokasarenn apheKTUBHOCTM aaMUHUCTPa-
TUBHO-NPABOBOrO PerynmpoBaHNA ankoronbHoro pbiHka // Mpaso. XKypHan BbiCLuen LKoMbl 9KOHOMUKMW.
2015. Ne 1. C. 115-125.

JEL: K23

OTHolIeHNs, CKIabIBaOLIecs B cepe MPOU3BOACTBA 1 000POTa aJIKOTOJIBHOI IIPOLYK-
1Y, 06/MalaloT 0co00IT 3HAYMMOCTBIO, TaK KaK CBA3aHbI CO 3[0pOBbeM HaceneHnsa Poccun u
BIMAIOT Ha 3G (eKTNBHOCTh 9KOHOMIYECKOTO Pa3BUTHA TOCYAAPCTBa. B cBA3Y ¢ 9TUM anko-
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TOJIBHBIIL PBIHOK TpeOyeT B3BELICHHOTO IOAXO0/a K ero aMUHICTPATIBHO-IIPABOBOMY pery-
nupoBaHMIo. I[IpMHATIE MOCIEIIHBIX Y HeIPOLYMAaHHBIX PeIleHMI], He YIUTHIBAIOIUX CIIel]-
UKy JAaHHOI OTPACIIN, MOXKET He TOJIbKO Pa3pyIINTDb YCTOSBIIECS PBIHOYHbIC OTHOLIECHMS,
HO M OTPA3UThCA HA CAMOM IIOTpebuTerne.

B Hacrosee BpeMs CYLeCTBYyeT HeOOXOMMOCTD HOBBIIIeHNA 9P PEeKTUBHOCTY HAeIICTBY-
IOLIel! CHCTeMBI a]MVHUCTPATYBHO-IIPABOBOTO PEryIMpOBaHNA IIPOU3BOACTBA U 060pOTa as-
KOTrO/IbHOJ ponyKuyy. CoBpeMeHHas CUTYaIys B aIKOTOJIbHOI OTpaciy TpedyeT rIyboKo-
O aHa/IM3a CYLIeCTBYIOIMX IPO6/IeM, HayYHOTO 060011eHsI HOPMaTUBHOI IIPaBOBOII 6a3bl,
BbI6Opa Haubonee aPpPeKTUBHBIX GOPM U METOLOB TOCYHAPCTBEHHOTO YIIPAaBIECHVS B 9TON
cdepe Ha OCHOBe aHa/IM3a IPABONPUMEHUTEIbHON IIPAKTUKYU M COLMATbHO-9KOHOMUYECKIX
HIOCIIEACTBII IPUHATYS KOHKPETHBIX 3aKOHOB.

Taioke cylecTByeT HeOOXOAMMOCTD ONpefie/ieHIsI KpUTepUeB U IoKasaresell ¢ deKTuB-
HOCTM aIMUHJCTPATUBHO-IIPaBOBOIO PEryIMpPOBaHMA aJIKOTONIbHOTO phIHKA. [JaHHBIe KpuTe-
PV M TIOKasaTeIy HY>KHBI /11 OObeKTUBHON OLIEHKM PAabOThI CUCTEMBI TOCYapCTBEHHOTO
PeryIupoBaHusA alKOTOJIbHOM MHYCTPUM U CBOEBPEMEHHOTO IIPUHATUA HeOOXOMMbIX Mep
IUIs1 KOPPEKTUPOBKIM Kypca FOCYAapCTBEHHON MOMUTUKM Ha aIKOTOJIBHOM PBIHKE.

[Tpe>xne YeM IepeiiTM K MCCIELOBAaHUIO KPUTEpMeB M IIOKasaTeseil afMUHUCTPATUBHO-
IIPaBOBOTO PETYIMPOBAHNUA aJIKOTONBHOTO PbIHKA, BBIACHUM 3HAa4eHMe NaHHBIX IOHATUIL
Kputepnit — aro npusHak, Ha OCHOBaHUM KOTOPOro (GOpMMUPYeTCs OLjeHKa KayecTBa 9KOHO-
MIYeCKOro 00beKTa, Ipoliecca, MepiyIo Takoii oneHku. Kpurepuit apdexruBHocTH XapakTe-
pusyeT ypoBeHb 3¢ deKTUBHOCTY cucTeMbl'. Kputepuit — cpefcTBO A/ OLEHOYHOTO CYX/e-
HIIS1, KOHKPETHBII IIPU3HAK, Ha OCHOBE KOTOPOTO IIPOM3BOJMTCS OLleHKA VMM KTacCUpUKaIa
4ero-mmbo, ONpefe/sieTcs 3HAYMMOCTD VIV He3HaYMMOCTDb 4ero-1ubo, COCTosAHMe 00beKTa’.
ITokasarenb — 9TO HaHHBIE, 10 KOTOPBIM MOXXHO CYAUTb O PasBUTHUY, XOJe, COCTOSTHUN de-
ro-uuoynp’. Kpurepunu o603HavaoT 00beKTUBHYIO HAIIPaBIeHHOCTD 3¢ (eKTNBHOCTH, a HO-
Ka3aTeNy OLIEHMBAIOT ee YpOBeHb. KpuTepnu nMeT HOpMaTUBHBII XapaKTep, a IoKa3aTenin
(UKCUPYIOT JOCTUTHYTHIN YPOBEHD U YKa3bIBAIOT KONMMYECTBEHHbIE XaPaKTePUCTIKY — MaK-
CMMaJbHble, CpefHue, HU3Kue".

9¢deKTNBHOCTD aAMUHNUCTPATUBHO-IIPABOBOIO PEryIMPOBAHMSA SABIACTCA IPefMeTOM
OCTPBIX JVICKYCCUII KaK B IUIAHE OLpefelleHNs IOHATUA, TaK U B IUIaHe BBIABICHUS KpUTe-
pueB, mokasatesneit u ycnosuit (pakropos) apdexruBHOCTI. C TOYKY 3peHVS MHCTUTYLVO-
HaJIHOTO IIOfIXOfia MccenyeT npobnemy addexrusrocty ynpasnenus V. A. Kox. ITo mueHuio
Y4YEHOTO, «MHCTUTYLMOHaIbHAA 9P PEKTUBHOCTb — 3TO CMHTETUYECKIUII KpUTepuil, 06beau-
HAIOLIMII KOMMYeCTBEHHDbIC VM KadyeCTBEHHbIe IIOKa3aTe/Il, YYUThIBAIOLINII CYObeKTUBHBIE U
00BbeKTUBHBIE (PaKTOPBI, COOTHOIICHNE LIe/IN Y CPEHCTB YIPaBIeHYeCKOIT HesTe/IbHOCTH, CH-
IOMUHYTHYIO Pe3y/IbTaTXBHOCTD 1 OT/aJICHHbIe COLMAIbHbIe ITOC/IEACTBA IPUHATHA U pea-
NM3ALUY PelleHnI»’.

! Cm.: bopucos A.B. Bornbioit skoHOMMYecKuit cnosapb. M.: Kuyokubit mup, 2003. C. 432.

2 Cm.: Jopoxuna E.I' IIpaBoBOe perynnpoBaHie ynpasiaeHus B cucteme 6ankporcrsa // CIIC «Koncynb-
TaHT IImoc».

> Cm.: Oxcezoe C.JI. TomkoBblit cnoBapb pycckoro asbika // URL http://www.ozhegov.org/words/24829.
shtml (gara o6pamenns: 03.09.2014).

* Cm.: [opoxuna E.I. TIpaBoBOe perymupoBaHue yrnpasiaeHnA B cucteMe 6ankporcTBa // CIIC «KoHcyib-
taHT ITmoc».

* Cm.: Kox M.A. VIncTuTyumonanbHas sQGeKTMBHOCTD COLMAIbHOTO YIPABICH!A B MyHULMIIATbHOM 06-
pasosanym: ABToped. jucc. ... fi-pa lopuj. Hayk. Exarepuu6ypr, 2006. C. 22.
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LleneBas xouuenuusa spdexruBHocTy, npemnoxentad, B.H. Kynpasuesbiv, A.b. Hyxn-
tiHcKuM, V.C. Camomenko u B.B. [masbIpuHbIM, 3akIodanach B onpepneneHnu 3¢ ¢GexTns-
HOCTM KaK OTHOIIEHNA MeXTy PaKTU4eCKU JOCTUTHYTHIM Pe3y/IbTaTOM U TOJ LIeJIbI0, JOCTH-
XKeHVe KOTOPoii IpecienoBanoch’. Cxoxxeit mosunym npugepxxusanca M. Illapropoxckuii,
omnpernernsisi 3¢ EKTMBHOCTh MpaBa KaK aOCTPaKTHOE IOHATHE, O3HAYANINee CIIOCOOHOCTD
MIPUMEHSIEMOTO CPEJICTBA COJIEIICTBOBATH HOCTVKEHMIO YKeaeMoil 1enn’.

ITpu paccMorpernyu BOIpocoB 3((HeKTUBHOCTY TPUMEHUTENBHO K OT/EIbHBIM OTPACIsAM
IIpaBa ¥ KOHKPETHBIM IIPAaBOBBIM MHCTUTYTaM MHOTVE aBTOPBI TAKKe IMOHMMAIM IOZ addek-
TMBHOCTBIO COOTBETCTBYIOIIVX IIPABOBBIX IIPEAIIVICAHNII CTEIIeHb JOCTVDKEHVA CTOSAIINX IIeper
nocmepgayvy teneir®. A.C. ITamxos u JI.C. fIBuy onpenersm 9¢(eKTMBHOCTD KaK pe3y/bIaT,
IIOJIyYeHHBII ¢ HAMMEHBIIVIMY 3aTpaTaMil Ha MOffiep>KaHue 1 VCIIONHeHye HOPMBI (MaTepaib-
HBIMU, BpeMEHHBIMM 3aTpaTaMyl, MOPA/IbHbIMIL U IIOTIUTUYECKUMM U3Iep>KKaMy)’. AHa/IOTYHYIO
nosyuyio Bepaxkas .M. Yedort, paccmaTprBast 9 (eKTHBHOCTD IIPAaBOBOIO PEryIMPOBaHNA KaK
Ie/ICTBEHHOCTD, Pe3y/IbTaTVBHOCTD HOC/IENHETO, T.€. €0 CIIOCOOHOCTb OKa3blBaTh BJIMAHINE Ha
0011IeCTBEHHBIE OTHOIIEHIIS B OIIPEIENIEHHOM, TIO/IE3HOM TSt 0011IeCTBa HaTpaBieHn'.

E.I. JopoxuHa 0TMeYaeT, YTO OCHOBHOE 3HaUeHNe B OLjeHKe 3P PeKTUBHOCTH yIIpaBIeHNA
IIPUHAJIEKNUT KPUTEPIAM U IoKasaTeaM. OLeHka sQdeKTUBHOCTI YIPaB/IeHUA eCThb IIPO-
Lieflypa CpaBHEHMA Pe3y/IbTaTOB TeX WIM MHBIX PellleHNI] ¢ KPUTepUaIbHbIMU IpU3HAKAMI,
BOIUTOLIAIONMY O(MIManbHO IPU3HAHHbIE LIEHHOCT, MHTEPECHI, 1ienn 1 HopMbr'!. Takum
06pasomM, cormacHo Hambosee pacIpOCTPAHEHHOMY IOAXORY 3¢ deKTnBHOCTD MexaHM3Ma
IIPaBOBOTO PeryMPOBAHIIA OLIpefie/AeTCA Yepe3 COIIOCTaB/IeHNe LieJiell 3aleKIapupOBaHHbIX
3aKOHOJATEJIEeM, C JOCTUTHYTHIMI Pe3y/IbTaTaMIL.

[Tpupep>xuBasch yka3aHHON HMO3MIVIM MOXKHO CKas3aTh, YTO OIpefe/IAI0IM KpUTepueM
9P PEKTUBHOCTU CHCTEMBI TOCYAAPCTBEHHOIO PETYIMPOBAHI IPOU3BOACTBA 1 060pOTa ajl-
KOTOJIbHOJI IIPOYKLIMY ABJIAETCA LOCTIDKEHME Lie/eil JaHHOTO PeryIMpoBaHnsA, OIpee/eH-
HBIX 3aKOHOfaTeneM. Vicxons n3 monoxennii ct. 1 @epepanproro 3akoHa Ne 171-P3 «O rocy-
[ApCTBEHHOM PETY/IMPOBAHUY IPOU3BOACTBA 1 000POTA ITUIOBOTO CIMPTA, A/IKOTOIBHOI 11
CIIMPTOCOMEprKALIlelt IPOFYKIWIL 11 06 OrpaHNYeHN Y TOTpebIeHnst (PacIInTus) a/IKOTO/IBHOI
npopykuun» (panee — PemepanbHbiil 3akoH Ne 171-03)'> MOXKHO BBIZE/IUTDH YeThIPe OCHOB-
HBIe IIe/IY YKa3aHHOT'O PeryInpOoBaHNA:

¢ Cm.: Kyopsisyes B.H., Hukumunckuii B.JI., Camoujenxo V.C., Inazvipun B.B. O¢pdekTnBHOCTD IIPABOBBIX
Hopm. M.: IOpup. nut., 1980. C. 21-43.

7 Cwm.: apeopoockuti M.[]. Hakasanwe, ero memn u abdexruBHocts. J1.: Msn-Bo Jlennurp. yH-ta, 1973.
C.57.

§ Cm., Hanp.: 3n06un I'A. O metoponorun usydeHns sGGeKTUBHOCTH yTOMOBHOTO HAKa3aHMA B COBET-
CKOM YTOJIOBHOM IIpaBe ¥ KpuMyUHooruu // Borpocsl mpegynpexenns npectynsoctu. Boim. 1. 1965. C. 60;
Kamunckas B.J. Teopust COBETCKOTO YTOOBHO-IPOIIECCYaNbHOTO 3aKOHa: ABTOped. [iNC. ... [i-pa I0pU/J. HayK.
M., 1967. C. 30; Anawikun I.3., Ilempyxun V.JI. ddexTnBHOCTL NpaBocynus u cype6Hble ommbkn // Coser-
CKOE€ TOCy/iapcTBO 1 mpaBo. 1968. Ne 8. C. 59.

° Hawxos A.C., Aeuu JI.C. DbbeKTMBHOCTD AelICTBUA NPpaBoBoil HOpMBI // CoBeTCKOe ToCyAapCcTBO U
mpaso. 1970. Ne 3. C. 41-47.

' [Tawkos A.C., Yewom JI.M. DbeKTUBHOCTD IIPABOBOTO PEryIMpOBAHNUSA 1 METOABI €€ BbIABIEHNs //
CoBerckoe rocyapcTso u rnpaso. 1965. Ne 9. C. 3.

' Cm.: JJopoxuna E.I' IIpaBoBoe perymupoBaHie ypasieHus B cucteMe 6ankporcrsa // CIIC «KoHcyrb-
tanT [Imoc».

"> OenepanbHbIil 3aKOH OT 22.11.1995 Ne 171-®3 «O rocygapcTBEHHOM PeryIMpOBaHIN TPOU3BOACTBA 1
060poTa 9TUIOBOTO CIMPTA, ATKOTOLHON ¥ CIIMPTOCOZEPIKALIeil TPOAYKINY ¥ 06 OrpaHnYeHnn noTpebe-
Hust (pacmuTIs) alKOTOIbHOM MpoayKuum» // Poccniickast rasera 1999. Ne 9.
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1) 3ampyTa HpaBCTBEHHOCTY, 3JOPOBD:, IIPaB U 3aKOHHBIX MHTEPECOB I'PaK/IaH;

2) 3auuTa 9KOHOMIYEeCKMX MHTepecoB Poccuiickoit Penepannn;

3) obecrnedenne 6e30MaCHOCTY AJIKOTO/IBHON MPORYKIUI, HY>KI TOTpeOuTeNeit B Hell;

4) KOHTPOJIb 3a COOMIOfIeHNeM 3aKOHOATeIbCTBA, HOPM M NIPABUJI B PEryINpyeMoit 06-
TacTH.

Taxym 06pasoM, 4TOOBI OTBETUTD Ha BOIPOC, HACKONBKO 3¢ (eKTUBHO TOCYfapCTBEHHOE
peryImpoBaHue aJIKOrOJIbHOTO PHIHKA, HEOOXOMMO BBISICHITb, KaK JOCTUTAIOTCS YKAa3aHHBIE
nenu. B CBsI3M ¢ 3TUM CyIeCcTByeT HeOOXOAMMOCTD OIIPeeINTh KOHKPeTHbIE II0Ka3aTeIN, CO-
OTHOIIIEHEe KOTOPBIX MOIIO ObI OTPA3NUTh CTEIIEHb JOCTIDKEHIS LieJIell pery/IMpOBaHms alKo-
TOJIbHOTO PbIHKA.

B ropupmyeckoil Hayke paspabaTbIBajcs BOIPOC O Iepexofie OT TeOPeTUIecKoro, Kave-
CTBEHHOTO aHajIV3a K OIpele/IeHHBIM KOMMYeCTBEHHBIM pacdeTaM 3¢ (eKTUBHOCTH IPaBo-
BOro perynmposanns. [Ipenaragoch oCyuecTBIATb U3MepeHne 3QpQPeKTUBHOCTI TeICTBUA
IIPaBOBBIX HOPM C IIOMOIIBIO OIlEPAI[MOHA/IBHBIX OIIPEfie/IeHNIT IyTeM paspabOTKy TOYHBIX
KO/IMYEeCTBEHHBIX ITOKa3aTesell, XapaKTepUsYOLIMX Mepy BO3JECTBIs MPaBOBOI HOPMBI®.
B cdepe aMUHNCTPATVBHO-TIPAaBOBOTrO PEryINpPOBaHIIs aIKOTOJIbHOTO PbIHKA HAMI BBIsABIIe-
HO 8 TaKuX IIOKa3aTesen:

1) o6'beM pOfa>K aIKOTOJIbHOM IPORYKIMN HACE/ICHUIO;

2) CMepTHOCTD OT CJIyYaifHBIX OTPaBJIeHNIT aJIKOTOIEM;

3) KOIM4eCTBO IPOBEMIeHHBIX IIPOBEPOK;

4) KONIMYIeCTBO BBIAB/ICHHDIX B XOfje IPOBEPOK HAPYLICHNMIT M OPraHM3ALIT-HaPYIIUTeIelt;

5) KOMYeCTBO 3asABJIeHNIT 06 aHHYIMPOBAHUM JIMI[EH3NIT, HAIIPaB/ICHHBIX B CYJ;

6) 4UC/I0 aHHYINPOBAHHBIX JINIEH3WIT;

7) CTaBKa aK1[13a;

8) pasmep moxona ¢enepaIbHOrO OIOKETA OT YIUIATHI AKI[U30B.

Heo6x0a1M0 OTMETUTb, YTO YKa3aHHbIE [T0KA3aTe/lN BbIsBIEHDI He Cryvaiino. OHu mpu-
BeJleHbl B OIpee/IeHHOM IIOPsIfiKe, @ MIMEHHO, YCIOBHO pasbuTsl 1o mapam. CoOTHOIIeHne
Ka)X/IOJ1 TIapbl IIOKa3aTeell OTpaykaeT CTelleHb peany3aliiyi OIpefie/IeHHbIX Lieieil ToCyap-
CTBEHHOTO PEryIMpPOBaHMA aIKOIO/IbHOTO PBIHKA, YKa3aHHbBIX B CT. 1 PefepasbHOrO 3aKOHA
Ne 171-®3. Takum 06pa3oM, COBOKYITHOCTb Ha3BaHHBIX IIOKa3aTesiell 0OpasyeT HEKYI0 MOJIe/b
3¢ GeKTUBHOCTI TOCYAPCTBEHHOIO PETy/IMPOBAHMA aJIKOTOIBHOTO PBIHKA.

OO6paTiMCst HETIOCPEICTBEHHO K BBIIIEHA3BAHHBIM [TOKA3aATE/IsAM.

1. CooTHolIleHNe TaKUX IIOKa3aTesel, KaK 00veM npooaxcu Ankozo/vHOU NpoOoyKuuu u
CMEPMHOCb OM CAyHAliHbIX OMPAsTeHUll ankozonem, oTpaxaeT 3¢ eKTUBHOCTb obecrie-
JeHUs 6e30MacHOCTY aTKOTOTIbHON HMPORYKIUM, @ 3HAUNT, M 00eCIIedeHNs 3aliThl XXI3HI,
3I0POBbs, IIPaB J 3aKOHHBIX MHTEPECOB IOTpebuTeNell JaHHON mpoayKuym. Tak, ecnmu npu
pocTe 06beMa IPOAXKIL AIKOTOIBHON IIPOAYKINI HACETEHNIO YMEHBIIIAETCSI CMEPTHOCTD OT
OTpaBJIEHNsI AJIKOTOJIEM, OUEBU/HO, YTO OE30MaCHOCTD I KAa4eCTBO TAKOI MPOXYKI[UM YIyd-
maeTcst. Ecm xe cokpamaiores u noTpebieHne arkoross, 1 ypoBeHb CMEPTHOCTI, TO MOKHO
TOBOPUTH 06 OIpefieNIeHHbIX yCIleXaX FOCYJapCTBEHHOI TOMUTUKIY 110 CHVYKEHMIO MacIITaboB
37I0yTIOTpPe6IeH s ATIKOTO/IbHON MPOIYKIMEN Cpefiy HaCe/eHNsI CTPaHBbL.

ITo manubiM Poccrata 06beM IIPOJIaK! a/IKOTO/IbHOM NMPOAYKLIMM HaceneHnuio B 2012 rogy
cocTaBWI 131 MIIH KL, @ TOTpeb/IeH e aIKOTO/IA Ha YLy HaceleHNs COCTaBUIO 9,2 JI. 4N-
cToro 6e3BopgHOro cnypta. B 2013 roxy faHHbIe IOKasaTey cocTaByay 129,1 MrH oKL 1 9 1.

3 Cm.: Yeprozop H.H. TIpaBOBOJI MOHMTODPYHI: aKTyabHbIe IPOOIEMBI TEOPUN ¥ TIPAKTYUKM / TIOJ pefl.
H.H. Yepnoropa. M.: V31-B0 MexX/[yHapOIHOTO I0PUINYECKOT0 MHCTUTYTa, 2010. C. 197.
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cooTBeTcTBeHHO. Takum 06pasoM, moTped/eHIe aKOTO/IbHON MPOAYKIMY HA AYIIY Hace-
nenus B 2013 ropy coxparmmioch Ha 2,2 % IO OTHOIIEHMIO K mpourioMy ropy. Ilo ganHbIM
PoccraTta cMepTHOCTD OT CIy4aifHbIX OTPaBJIEHMIT aJIKOTO/IeM TaKyKe CHusuaach B 2013 romy
1o oTHomIeHMo K 2012 roxry Ha 4,12% (B 2012 rofy ymMeprio OT CTyJalfHBIX OTPABIICHNI aTKO-
rojbHOI popykuueit 10,1 ThiC. 4enoBek, B 2013 rogy — 9,7 ThIC. YemoBek)'.

CooTHOIIeHNe YKa3aHHBIX II0Ka3aTe/lell OTpakaeT COLMaIbHY0 9P PeKTUBHOCTD IPaBo-
BOTO PETY/IMPOBAHNA AIKOTONbHOTO PBIHKA, KOTOpasd, Kak mican B.A. Ko3os, xapakTepusyeT
COLMaIbHYIO TI0/IE3HOCTD PE3Y/IbTAaTOB IPAaBOBOTO PETYINPOBAaHNA B PaMKaX KOHKPETHOM CU-
CTeMBbI O0IeCTBEeHHBIX OTHOLIECHNIT, 00BEeKTUBHBIM KpUTepleM KOTOPOIL ABJIAETCSA COOTBET-
CTBME MOTPEOHOCTH IPOrPECCUBHOTO pasBUTHs 0O1ecTBa’.

2. CooTHoOIIIeH e TaK/X TT0Ka3aTesell, Kak KO/Uuectneo nposeoeHHblX NPpo6epox U 6vlA671eH-
HbLX 8 X00€ UX nposedeHust HapyuieHutl, ToOKasbiBaeT 3¢ (HeKTUBHOCTh KOHTPOJIS 3a CObIIofe-
HIIeM 3aKOHOJIaTebCTBA, HOPM U IIPABWUI B PETY/INPyeMOIt 06/1acTi.

OuennBast BbIIIEyKa3aHHBIE TTOKA3aTe/M, HEOOXOAMMO YIUTBIBATh HUSKUIT YPOBEHb JIe-
TaJIbHOCTY aJIKOTONMbHOM MHAYCTpUM. AHATUTHUKY PBIHKa KOHCTAaTUPYIOT POCT KONMMYECTBa
HeJIeTa/TbHBIX CHUPTHBIX HaIMTKOB ¢ 2012 ropa. ITo ganubiM CueTHOI manatsl Poccuiickoit
Depepanyt, B 2012 rofy TeHeBOIT CETMEHT aJIKOTO/IBHOTO PBIHKA COCTABIIA 0KOIO 30% 0T 006-
Iero o6’beMa peasn3yeMbIX HACeNeHNI0 CIMPTHBIX HAMTKOB. C POCTOM aKIIM30B CUTYaIs
TONBKO YXYAUIMIAck: B 2013 ToxTy, M0 caMbIM IIPMOMM3UTETbHBIM IIOfiCYETaM, IO/ HeJleTab-
HOJl aJIKOTOJIbHOJ IIPOAYKIMIU Ha pbIHKe IpeBbIcuia 50 mpoueHToB'. B 2014 roxy faHHDI
IIOKA3aTe/Ib He CHU3MJICA.

I[Tpu 3HAYNTENBHON OJIe He/leraIbHOI IPOYKIIMY Ha PBIHKe B HacToALlee BpeMsa o dek-
TUBHOCTB PabOThI TOCYAAPCTBEHHBIX KOHTPOIBHBIX OPraHOB BBIPAXKAETCSI B POCTE KOMMYe-
CTBa BBIAB/IEHHBIX B XOfle IPOBEPOK HAPYUIEHMII I OpraHM3aluii-HapyIINUTeNIel 0 OTHOIIE-
HIIO K KOIMYECTBY CaMMX ITPOBEPOK.

YKa3aHHBIT IOAXO K oIpefie/ieHN0 9P (eKTMBHOCTH pabOThl TOCYAAPCTBEHHBIX KOH-
TPOJIbHBIX OPTAHOB OCHOBAaH Ha TOM, YTO B COfiep>KaHNe ITOHATUA 9(PPeKTUBHOCTH yIIpaB-
JIEHM MHOTMMM YYE€HBIMM IIPEJ/Iarasoch Tak)Ke BK/IIOYaTh HE TONBKO JJOCTVKEHME ITOCTaB-
JIEHHBIX Iie7ielf, HO M MaKCHMMaJ/IbHO€ VX BBINOJIHEHME IpY HaMMEHbIIEi 3aTpaTe BPEMEHM,
MaTepHaIbHBIX CPE[CTB I Yel0Be4ecKoit sHeprym'’.

I[To maHHBIM, comepKammMcs Ha o¢uuanbHOM caitte OefepanpHOl CIyXOBI IO pery-
JIMPOBAHMIO ATIKOTOJIBHOTO phIHKA (azmee — Pocankoromsperymmposanne) B 2012 1. 65110
IIPOBEMIEHO 5572 NMPOBEPKM, U3 HUX 4787 MPOBEPOK, B XOfIe KOTOPHIX BbISB/IEHbI HAPYIIEHN
3aKOHOJIATENBCTBA O MPOU3BOICTBE M 060POTE ATKOTOTBHOI npopykuyu. B 2013 r. janHbIE
IOKasaTeau CyLeCTBeHHO Bo3pocmn: u3 10834 mpoBeieHHbIX IPOBEPOK 9849 mpoBepok, B
XOJie KOTOPBIX BBIAB/IEHBI HapylieHuA. [Io cocTognmio Ha nepBblit KBapTan 2014 I. npoBefieHO

" Cm.: Odunnmanpusiit caiit Poccrara [caiir] // URL: http://www.gks.ru/wps/wem/coNeNeect/rosstat_
maiNe/rosstat/ru/statistics/eNeterprise/retail/# (mara o6pamenus: 7.05.2014 r.).

'* Kosnos B.A. K Bonpocy o nonsaTtuu s¢dexruBHoCTM NpaBa // BecTHUK JIeHMHIPaJICKOTO YHMBEPCUTETA.
Boim. 1. 1972. C. 112-113.

!¢ Caiir RG.RU Poccwmiickas rasera [caiir] // URL: http://www.rg.ru/2014/02/28/spirtnoe.html (mara 06-
pamenysi: 18.11.2014 1.).

7 Cwm., Hanp.: Huckomun M.JL., Jlasapes b.M., Canuwiesa H.I', Tuxomupos FO.A. O Hayke ynpapnenus //
Coserckoe rocyaapcTBo 1 mpaso. 1964. Ne 9. C. 24; Manoxun B.M. O 1pefmeTe 1 3a[jauax HayKy YIIPaBIeHIU
B coBpeMeHHBIIT 1Tepuop, // CoBeTckoe rocysapcTso u mpaso. 1965. Ne 2. C. 88; Kysneyos D.T., ITodvimos I1.E.,
IIImapos V1. B. Db eKTUBHOCTD fieATeTbHOCTI UCIIPABUTENbHO-TPYAOBBIX yupexaenuit. C. 65. M.: 0pup,. .,
1968; IlImapos V.B. Kpurepuu 1 noxasatenu sGppexTUBHOCTY HakasaHmii // CoBeTCKoe TOCyAapCTBO U IIPaBo.
1968. Ne 6. C. 57.
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1436 mpoBepok, n3 HKX 1183 mpoBepky, B X0fie KOTOPBIX BBLABIEHBI HAPYIIEHN. 3a aHA/IO-
TMYHBIN NIEPUOJ, IPOILJIOTO TOfa IPOBENEeHO 2493 MpoBepKM, U3 HUX 2252 MPOBEPKM, B XOfie
KOTOPBIX BBIAB/ICHBI HapylIeHus'?.

ITpoananuanupoBaB IpUBefeHHbIE [IOKA3ATENN, MOKHO CKa3aTh, YTO M3 OOIEro YMCIa
IIPOBEPOK, IPOBeleHHBIX B 2012 roxy, 86% cocTaBuIu MPOBEPKM, B XOJe KOTOPbIX BBIAB/IEHBI
Hapymenus. B 2013 rogy maHHBIA ITOKasaTe/lb yBEIMIU/ICA TOMBKO Ha 4% m coctasur 90%,
BMecTe ¢ TeM B 2013 rofy nposefieHO Ha 94% 6o7blIIe TIPOBEPOK, YeM B 2012 ropy. Mtak, B
2013 rogy 1o cpaBHeHMIO ¢ 2012 rogoM HaOMIOA/ICA 3HAYUTEIBHBI POCT KOMMYECTBA IIPO-
BEJICHHBIX NPOBEPOK U HECYIECTBEHHOE YBEIMYEHNE BBIABIECHHBIX B XOJi¢ UX MPOBEJEHNA
HapYyIUIEeHNUI 3aKOHOJIaTe/IbCTBA B cepe IIPOU3BOACTBA 1 000pOTa aJIKOTOIbHOI PO YKIIUNL.

ITo cocroanmio Ha epBbIi KBapTan 2014 rofja mpoBeeHo Ha 73% MeHbIlle IPOBEPOK, YeM
32 QaHAJIOTMYHBIIT TIePYOJ, IPOLIOro rofa. V3 061rero 4ucia npoBepok, MPOBeeHHbIX B Iep-
BoM KBapTase 2013 roga, 90% cocTaBuIM MPOBEPKY, B XO/le KOTOPBIX BbIAB/IE€HbI HAPYIIECHNA.
ITo cocroanuio Ha mepBbIii KBapTan 2014 rofa JaHHBINA ITOKa3aTenb CHU3NUICA 10 82%.

Taxum 06pasom, B mepBoM kBapTase 2014 ropa o cpaBHEHUIO C aHATIOTYYHBIM [IEPUOIOM
IIPOIIIOTO TOja COKPATMIOCHh KaK YMC/IO IPOBEPOK, TaK M BbIABJIEHHBIX HapylleHui. Mbl mo-
JIaraeM, 4TO IIPY COXpaHAIOIIelics OOMbIION JO/Ie Hellera/IbHOM MPOSYKIVM Ha a/IKOTOJIbHOM
poiHKe (0komo 50%) cOKpallleHMe JaHHBIX ITOKa3aTe/lell CBUETE/NIbCTBYET O HeJOCTATOYHOM
3¢ GeKTUBHOCTI KOHTPOJIA 3a COOMIOfieHIeM 3aKOHO/IATe/IbCTBA B PEryINpyeMOil 00/IacTul.

3. CooTHOIIEHNE KONU1eC6a 3as167eHUll 00 AHHYIUPOSAHUU TUUEH3UL, HANPABTIEHHbIX 6
Cy0, U AHHYTUPOBAHHBIX MO PelteHUo cy0a nuyeH3uti oTpaxkaeT 3¢ QeKTNBHOCTD INIEH3NOH-
HOTO KOHTPOJIA CO CTOPOHBI JIMIEH3VUPYIOUNX OPraHoB. Tak, ecimm KOMMYecTBO aHHYINPO-
BAHHBIX JIMIEH3NUI 110 PEIIEHNIO CyJja 3HAYNTE/IbHO MEHbIIE KOMMYECTBA MOJJaHHbIX B Cy/bI
JIMLEH3UPYIOLUIIMY OPTraHaMI COOTBETCTBYIONIVX 3asB/ICHNIT, TO 9TO CBUAETENBCTBYET O (hop-
MajbHOM HOJXOJie TNLIEH3UPYIOIMX OPTaHOB ITPY ONpeeNIeHN OCHOBAHMIA /1 aHHYIUPO-
BaHIISA JIMLEH3UI B CyleOHOM HOpSAJKe.

CrefyeT OTMETUTD, YTO COITIACHO IpaBoOBOI mo3uiyy Beicurero Apburpaxsoro Cyga PO
K pelIeHNI0 BOIIpoca 00 aHHY/IMPOBAHUY JIVILIEH3MII, U3/I0)KEHHON B ocTaHoBIeHuu I1pesn-
puryma BAC PO ot 12.05.2009 Ne 15211/08, ®enepanbhblit 3akoH Ne 171-D3 He ycTaHaB/IMBa-
eT 6e3yC/IOBHOI 00513aHHOCTY Cy/fja IIPU HA/IMYUM NIPUBEJEHHBIX B HEM OCHOBAHMII IIPMHSTDH
pellieHne 00 aHHY/IMPOBaHNUM JIMLeH3uN. VIHbIMU clioBamM, Haymmdye pOpMajIbHBIX IPU3HAKOB
HapPYIIEHsT He MOXKET CTY)XKUTb JOCTATOYHBIM OCHOBAHNMEM J/IsI IIPUHSTHSI CY/{OM pellIeHIst 06
AQHHY/IVPOBAHNY JINLIEH3MN Ha IIPOM3BOACTBO U 000POT a/IKOTOIbHON PO YKIIVIN.

CornacHo cBefieHMAM, pa3MellleHHbIM Ha caiite Pocankoronbperymiposanns B 2012 rogy
JIMLEH3UPYIOLIIMI OpTaHaMM, ObIIO HAaIIPaBJIeHO B Cyx 175 3asABjIeHnit 06 aHHY/IMPOBaHNU
JNIUIIEH3MIT, U3 HYX 97 aHHY/IUPOBAHO, T.e. 55% 0T 0011ero KojdecTsa 3assrenuit. B 2013 rogy
Ha6/II0a/I0Ch HE3HAYNTENbHOE MaJleHle TaHHBbIX ITOKa3aTesell, Tak, HampabjaeHo 120 Takux
3asIBJICHUIT, 13 HIX 61 YAOBIETBOPEHO, T.e. 51% OT 0611jero KodecTsa 3asiBeHnit. B mepsom
kBapraze 2013 roga HanpasieHo B cyf 30 3aABIeHMIT, U3 HUX 16 JINIIEH3UIT AHHYIMPOBAHO,
T.e. 53% 0T 00111eTO KOMMYecTBa 3asBIeHNIL. 3a aHanornyHbli nepuoy 2014 roga — 19 3assie-
HUIT 11 14 aHHYINPOBAHHBIX JINIEHSNIT, T.€. 73% OT 001IIero KONMM4ecTBa 3asiB/IeHnir”.

Takum 06pasom, O COCTOSIHMIO Ha MepBbIil KBapTan 2014 roffa MOXKHO KOHCTATHPOBATh
CYILECTBEHHBII POCT KONMYECTBA YAOBIETBOPEHHBIX 3asIB/ICHNIT 00 aHHY/IVPOBAHUI JINIIEH-
31l B CyfieOHOM IIOpSAJIKe, YTO B CBOI0 O4Yepefb CBUAETENbCTBYET 00 OTCYTCTBUY (OpMab-

18 Cm.: Odmimanpuslii caitt Pocankoronsperynmuposauns // URL: http://www.fsrar.ru/activities/rezultaty-
proverok (mara obpamenus: 7.05.2014).

19 Cm.: Tam xe.
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HOTO IIOAXOfja IMIeH3UPYIOLINX OPraHOB IIPU OIIpefie/IeHVI OCHOBAHUI /I aHHY/IMPOBAaHNUA
JINLEH3MII B CyIeOHOM HOpSAKe.

4. CooTHOILIEHNE CMABKU AKYU3A U pa3mepa 00X00a pedepanvroeo 6100xema om ynnamol
aKy1U306 OTpaxKaeT cTelleHb 3G EeKTUBHOCTI HAJIOTOBBIX Mep, HallpaB/IeHHBIX Ha obecrede-
HIA S9KOHOMIYECKIX MHTEPECOB TOCYAapCcTBa IPYU TOCYHAPCTBEHHOM PEry/IMpOBaHNI aIKo-
TOJIBHOTO pbIHKA. Tak, ec pu coxpaHeHMH (yMeHDIIEHNN) CTaBKM aKIy3a pasMep H0Xofa
(enepampHOro GI0O/KETa OT YIUIATHI AKIM30B YBEINYMBAETCS, 9TO TOBOPUT 06 3¢ dexTuB-
HOCTU aKIH/I3HOI7[ IOMNTUKN TrOoCyAapcTBa. Hao60p0T, €C/IN IIpY 3HAYUTEIbHOM yBEIMYICHUN
CTaBKM aKI[13a HAO/MIOaeTCsl HeCYIIeCTBEHHBI POCT foxXoAa (defepanbHOro 6omKera (Wi,
4TO ellle Xy)Ke, CHYDKeHNe JOXOfia) OT YIUIATHI aKI[V30B, 3TO CBUICTENILCTBYET O HeaHeKTNB-
HOCTH 0f06HBIX Mep. COOTHOIIEH e TIPUBEJEHHBIX [I0KA3aTe/ell OTPAXKAET IOPUANIECKYIO
3¢ GeKTNBHOCTD IIPaBOBOIO PETYINpPOBAaHNA, KOTOpasd, Kak ykasbiBaeT B.A. Kosyos, xapak-
TepU3yeT Pe3y/IbTaTVBHOCTb MeXaHU3Ma IIPABOBOTO PETYIMPOBAHIS, CIIOCOOHOCTD OCYIIeCT-
BJIATD €N, IIOCTABJIEHHDBIE II€PE]T IIPABOBBIM peI‘yIII/IpOBaHI/IeMZO.

CorlacHO CBefleHMAM, pasMellleHHBIM Ha o¢uuyanbHoM caiite DefepalbHOro KasHa-
gelicTBa, B 2013 rony pasMep foxofa ¢emepanbHOro OI0IKeTa OT YIUIAThl aKIM30B IIO al-
KOTOJIbHOI TpopyKumu cBeiire 9% cocrasun 104,849 mipp. pybneii, uro Ha 29% 6ornbie
moxopa 2012 ropa (81,315 mpp. py6reit). OnHaxo cTaBKa akiusa B 2013 rogy yBemmamaach
3HAYMTENTBHO 6ObIIe: Ha 57% I10 OTHOMIEHNIO K Havany 2012 roma®. ITo cocTosHmIo Ha 1 Mas
2014 ropa pasmep goxogpa defepagbHOrO OI0fKeTa OT YIUIATHI aKIM30B IO aJIKOTOJIBHOI IIPO-
RyKuym cBbiie 9% cocrasui 27,531 mapa. py6neii, uto Ha 17% 60JIblIIe TOXOMA 3a AaHAJIOT Y-
HBII Ilepyof, npourioro rofa. OfHAKO CTaBKa aKIju3a yBemdwIach B 2014 roxy Ha 25%>.

OueBMIHO, YTO POCT CTABOK aKI[M3a Ha aJIKOTOJIBHYIO IIPOAYKIINIO CBA3aH C HAMepeHMeM
rOCyfapCTBa COKPATUTh MAcIITa0bl 37I0YIOTPeO/IeHNA aIKOTOIBHON MPONYKIMEIl M YBeIN-
YUTDb aKIM3HbIE MOCTYIUIEHNA B 6IOII)K€T. OHH&KO IIpUBENNEHHDIE IH/I(pr)I IIOKa3bIBAKOT, YTO
pasMep moxona deneparbHOro OIOKeTa YBEIMYMBAETCA B IPOLEHTHOM COOTHOIICHUU He
TaK 3HAYNUTE/IbHO, KaK pacCTyT CTaBKM aKIM30B. 3to0 CBUAETENBCTBYET O HeB(i)(l)eKTI/IBHOCTI/I
aKIH/ISHOI?I TIOJIMTUKH TOCyJapCTBa Ha a/IKOrOJIbHOM PbIHKE, a TaK)K€ O TOM, YTO 9aCTb IIPOU3-
BOJCTBa 1 000pOTa aJIKOTOJIBHO IIPOIYKIINY OCYIIeCTB/IACTCA HeJlera/IbHO.

OKCIepTHI YKa3bIBAIOT HA HU3KYIO0 3¢ PEeKTUBHOCTD MOZ00HBIX Mep. Kak oTMewaet mpejice-
maTenb pasyeHyss Coo3a IpON3BOANTEIIel aIKOroIbHOI Tpoxykuyn (ganee — CITAIT) Tvm-
Tpuit JIoOpoB, IOBBIIIEHNE AKI[U3HBIX CTaBOK Ha 40%, KoTopoe npoBogmiocsk B 2001 rogy, B
pesynbraTe yBeIn4Iuio 6I0IKeTHbIE MTOCTYIUIEHVA TNIIb Ha 5%. «Mbl He TOBOPMM, YTO aKI-
3bI BOO6H.[€ HENIb3A IIOAHMMATD. Ho CYNTAEM, YTO IIOBBIMATD UX CJIEAYET IJIABHO, C OFHHIIKOIZ
Ha peaJIbHYI0 CUTYAIVIO Ha PhIHKE U C Y4ETOM IIIaTeXXeCIIOCOOHOCTH OO/IBIIMHCTBA KUTeIei
CTpaHbl», — IIOAYEPKHYI Ipefcenarens npasaenns CITAIT®.

Pe3koe moBbIIIeHNE CTABOK aKIVI30B Ha STVJIOBBIIL CIIUPT, aIKOTOJIBHYIO Y CIIMPTOCOREP-
XKAIIYI0 MPOAYKLMIO CO3[jaeT MOIOTHUTENIbHbIE PYCKU pacIIVpeHNs HeleraJbHOrO PhIHKA
aJIKOTOJIBHOI IIPORYKINMM, YCYTYOIAA CUTYaluIo ¢ 000pOTOM KOHTpadaKTHON aIKOTOIBLHON
IIPORYKIIMI I, KaK CIEACTBIIE, OTPAXKAETCS HAa 00'beMax IOCTYIUIEHIIT JOXOA0B B 61o/pKeT. Kak

% Kosnos B.A. K Bompocy o mousitin addektnBHOCTH IpaBa // BecTHNK JIeHMHIPaCKOrO yHUBEPCUTETA.
Bpim. 1. 1972. C. 112-113.

21 Cm.: Odwmrmanbhbiit caitt KasuadeiictBa Poccum // URL: http://www.roskazNea.ru/federalNeogo-
byudzheta-rf/ (nara o6pamenns: 11.06.2014).

22 Cm.: Tam xe.

» Bectm.Ru — rocymapcrennsiit Vinrepuer-kanan: [caitr] // URL: http://www.vesti.ru/doc.html?id=
452900 (mara obparenst: 4.02.2012).
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IIOKA3bIBAIOT IIPOBEPKM, NpoBesieHHble CueTHOM manaroit PO, make mpy cyljecTBoBaBIIEM
paHee YpOBHE aKI[M3HBIX CTAaBOK U JIE/ICTBEHHOM MEXaHM3Me T'OCY/JapCTBEHHOTO PEryImpo-
BaHMA aJIKOTONbHON oTpaciu B 2012 roxy oxono 30% peanusyemMoi HaceJIeHNIO aJIKOTONbHOM
IPOA YKLV ABJIATIOCH HeJIeTaIbHOI ™.

VTax, mogBeneM UTOTY IPOBENEHHOTO aHa/MM3a KOMMYECTBEHHBIX MOKasarerneil addex-
TUBHOCTY TOCYJapCTBEHHOIO PEry/IMpOoBaHNA IIPOU3BOACTBA M 060POTa a/IKOTOJIbHON IIPO-
TYKIUA.

1. B 2014 roly o CpaBHEHMIO C MPENBIIYIIVM TOJOM HaO/IIOaeTCs He3HAYUTENbHOE CO-
KpallleHne MOTpeO/IeHNsT alKOTO/IbHOI IIPORYKIMYU Ha AYIIY HACETeHUs U CHIDKEHIUE YPOBHS
CMepTHOCTI/I oT CHY‘{aﬂHbIX OTpaBHeHI/Iﬂ AJIKOT'OJIEM. OI[HaKO II0 DAHHBIM aHAJIMTUKOB U I‘OCY—
IIapCTBeHHbIX OpI‘aHOB HpOI/I3BOHCTBO n 060p0T II0JIOBVIHBI a/IKOT'O/IbHOM HpOHyK]_U/H/I Ha prHKe
OCYIIECTBILACTCA He/lera/IbHO, II09TOMY FOBOPUTH 00 3¢ GEeKTUBHOCTY B JOCTVDKEHNM TaKMX Lie-
TVl TOCYIapCTBEHHOTO PETYIMPOBaHNA aJIKOTOJIbHOTO PhIHKA, KaK 3allj1Ta 3J0POBbs, IIpaB U 3a-
KOHHBIX MHTEPECOB IPaXK/aH, obecriedeHe 6e30IacHOCTY A/IKOTO/IBHOI PO YKIH, [IOKA PAHO.

2. Tlput coxpaHSIIOLeiics: GOMBIIOI [{0/Te HeleTaMbHOM NPOAYKLINM Ha a/IKOTOJIbHOM PbIH-
Ke COKpameﬂme KOo/nmn4yecTrBa HpOBCpOK Cy6’beKTOB HpeHHpI/IHI/IMaTeHbCTBa U BBISIBJIEHHBIX B
XOfie UX IIPOBE/IEHN s HAPYIIEHUIT CBUETENbCTBYET O HELOCTATOYHOI 3(1)(1)CKTI/IBHOCTI/I rocy-
[ApCTBEHHOTO KOHTPOJIS 32 COOTIIOfIEHIIEM 3aKOHOATENIBCTBA B PEryINpyeMoit 00/macTu.

3. YBenmueHue 4CiIa YEOBIETBOPEHHBIX B CYAeOHOM MOpPSAKe 3asgBICHNUI TULEH3UPYIO-
I[UIX OPTaHOB 006 AHHY/IMPOBAHNN JINIEH3NUIT Ha IIPOM3BOACTBO 11 060POT ANKOTOIBHOI IPO-
OYKIUU CBUETENbCTBYET 06 OTCYTCTBUM Q)opMaanoro MOJX0/a TUIEH3UPYIOLNX OPraHOB
HpI/I onpeneneHI/m OCHOBAaHNI J19)5: HpI/IMeHeHI/I}I Mep aIIMI/[HI/ICTpaTI/IBHOI‘O Hp]/[Hy)KIIeHI/I}I B
BUE aHHyIII/IPOBaHI/IH HI/IHGHSI/Iﬂ VI IOBBIILIEHUN 3(1)(1)6KTI/[BHOCTI/I JINIIEH3MOHHOI' O KOHTpOH}I
Ha aJIKOTOIbHOM PBbIHKE.

4. HesHaunTe/npHbII pocT goxona ¢efeparbHOro O0mKeTa OT YIUIAThI aKI[U30B II0 aJIKO-
TOIBHOM HpOlIyKHI/II/I erHOCTbIO cBbIlIe 9% 110 OTHOLIEHUIO K pOCTY AKIIM3HbIX CTAaBOK HE
obecrieunBaeT 3aINThl 9KOHOMIUYECKIX MHTEPECOB TOCYAAPCTBA U CBUETENILCTBYET O Head-
q)eKTI/IBHOCTI/I axumsx—xoﬁ IIOJINTUKN HA Aa/IKOTO/IbHOM prHKe.
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Abstract

The necessity of establishing benchmarks and performance indicators in administrative and legal
regulation of the alcohol market. Based on the study of different approaches to determine the
effectiveness of the legal regulation, the author concludes that the decisive criterian for the effectiveness
of the system of state regulation of production and turnover of alcohol products is to achieve the
purposes of this regulation, certain legislator, namely purposes such as the protection of morality,
health, rights and lawful interests of citizens and the economic interests of the Russian Federation, the
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safety of alcoholic beverages consumer needs, as well as monitoring compliance with laws, rules and
regulations in the regulated area. It is proposed to assess the efficiency of the administrative and legal
regulation of the alcohol market by comparing precise quantitative indicators. The article highlighted
eight such indicators: 1) the volume of sales of alcoholic beverages to the public; 2) deaths from
accidental alcohol poisoning; 3) the number of inspections; 4) the number identified in the audits of
violations and violators organizations; 5) the number of applications for cancellation of licenses sent to
the court; 6) the number of revoked; 7) rate of excise duty; 8) the amount of federal budget revenues
from excise taxes.

Through the analysis of these indicators, the author assesses the extent to which the above objectives,
the state regulation of the alcohol industry and comes to the conclusion that the positive results in
the field of the protection of life, health, rights and interests of the consumers of alcoholic beverages.
However, the article cites the figures indicating a lack of effective control over the implementation of the
legislation in the regulated area. In addition, according to the author, excise policy in the alcohol market
does not provide the protection of the economic interests of the state and the needs of consumers of
alcoholic beverages.
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AHHOTaUMA

CraTbA NOCBALLEHa aHanM3y mexaHu3Ma MeXXAyHapoAHOro CoTpyaHMYecTBa B cdpepe yrofoBHOro Cyao-
npou3BoAcTBa. VccneaytoTca npoueccyanbHble OCHOBbI B3aMMOAENCTBYA CYAOB, NPOKYpPOPOB, CneaoBa-
Tenen un opraHoB OO3HaHWA C KOMNETEHTHbIMU opraHaMmn 1N OO/MKHOCTHbLIMU NuuaMn MHOCTPaHHbIX rocy-
0apcTB 1 MeXXayHapoaHbIMW opraHnsaunAmMmn; npouenypbl Bblaa4vu nuua anA yroyrioBHOro npecsieqosaHuA
nnn NCNonHeHnA nNpuroeopa, NopAAoK nepenadvn nuua, oCy>KAeHHOro K nueHuto CBO60,qu, anAa oT6blI-
BaHWA Haka3aHuA B rocynapcTee ero rpaxaaHctea. OTMevaeTca, YTO MeXAyHapoaHOe COTPYAHNYECTBO
B cchepe yronoBHOM OCTULMM UMEET MHOMOBEKOBYIO MCTOPUIO, KOTOpasa CBUAETENbCTBYET, YTO B Poccum
OHO HUKoraa He 6bIno nNpocTbiM. BinoTb Ao XX B. €ro HU3Kasa MHTEHCUBHOCTL 6bina obycrnosneHa MHO-
r’MMn npuvynHamun, B HUCNie KOTOPbIX MOXXHO BblAe/IUTb HEPa3BUTOCTb MeXAyHapodHOro npasa, nyTe|7|
coobLeHnnA, cpeacTs cBA3W. MNonoxeHne aen n3mMeHunock ¢ cosaanvem B 1945 r. Opranusaumm O6bveau-
HeHHbIX Hauui, akTMBHBIM y4acTHUKOM KoTopon ABnAncaA CoseTckuin Coto3. OgHako BNAOTb A0 ero pac-
naja mMexyHapoaHoe COTPYAHWUYECTBO B chepe YronoBHOMO CyA0NpPOM3BOACTBA HOCWIIO 3NN30ANYECKIIA
XapakTep, Tak Kak 6b1n10 t-I[I)(%SBbIH<‘ElI7IHO NoSINTUSNPOBAHO. CBA3aHHble C HUM BOMPOCbI oroesapunesasinCb B
€[MHCTBEHHOM HOPMaTVBHOM MPaBOBOM aKTe, MpM4eM B camoii obLuelt dhopme. HenocpeacTBeHHble KOH-
TaKTbl COTPYOAHMKOB NPaBOOXpPaHUTESIbHbIX OpraHoOB CO CBOMMW MHOCTPaHHbIMU KonsieraMmm 3TUM akKTOoM
MONMHOCTbLIO UCKNoYanucb. Kak cneacTeue, COBETCKME CyabW, NMPOKYPOPbI, crieqoBaTenu, fo3HaBaTenm
He Mornv obnagartb NPaBoM NMYHO obpaLLaTbCA C 3anpocamut B KOMNETEHTHbIE OpraHbl U K AOMXHOCTHbBIM
nruam MHOCTPAaHHbIX rocyaapcTs no Haxo4AwmMmeA B UX NPOM3BOACTBE YrosioBHbIM AeflaM U y4acTBOBaTb
B OKa3aHuv npasoBoi nomowm. C BCTYNSIeHNeM B CUIY HblHE AEACTBYIOLLErO YronoBHO-NPOLIECCyanbHOro
kopekca Poccuiickon ®enepauum nonoxexHue aen KapamHanbHO M3MEHWNOCh, Tak Kak COTPYLHWYECTBO
B ccpepe yrofioBHOrO CyAonpov3BOACTBA MOMYYMIO Pa3BEPHYTYIO NMPaBOBYIO OCHOBY, CTaBLUYIO MOLLUHbIM
nMvnynbcom AnA ero ,D,EU'IbHGI?ILIJGrO pPasBNTMA B Ka4eCcTBe 04HOro n3 Ba>KHEMLWNX npoueccyanbHbIX UHCTU-
TyTOB. Ero npaBoBas npupoga TakoBa, 4To TpebyeT OT y4acTHUKOB 3TOW AEATENIbHOCTU NPU3HaHWUA Y
HEeyKOCHUTENbHOro cobnoAeHNA YCTaHOBNEHHOMO MPOLIeccyanbHOro NopAAKa ¢ y4eToM AeCTBUA Haum-
OHanbHOro 1 3apybeXXHOro 3akoHoJaTenbCcTBa BO BPEMEHN, MPOCTPAHCTBE U MO Kpyry nuu. OddeKkTus-
HOCTb COTpyAHM4YeCTBa B ,D,aHHOI;I ccbepe 3aBUCUT He TOJNTbKO OT COCTOAHMA HOPM MeXXAYyHapoaHOro npa-
Ba, CKOMbKO OT CYLLECTBYIOLLMX BO3MOXHOCTEN NPaKTUHECKOW peanv3aLym coOOTBETCTBYIOLWMX NPaBOBbIX
MeXaHU3MOB B TOW UNX UHOW CTpaHe.

KnrouyeBble cnosa

B3aVMOAENCTBME C KOMMETEHTHbIMU OpraHaMyn M LOMKHOCTHLIMU IMLAMU MHOCTPaHHbIX rocyaapcTs v
MeXAyHapoAHbIMM OpraHM3aumaMu, NpaBoBaA MOMOLLb, 3KCTPaaMUMA, Bblaaya nuua AnAa UCMNONHEeHUs
npuroBopa, BblAava AnA YrofloOBHOMO NpPecrnenoBaHvA, AoKa3aTenbCeTBa, MOfyYeHHble Ha TeppuTopun
MHOCTPaHHOTO rocynapcTBa, COTPYAHMYECTBO B chepe YrofoBHOMO CyLONpPOU3BOACTBA, Nepedada nvua,
OCY>KAEHHOIO0 K NULLEHNIO cBO6OAbI
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I. MpoueccyanbHble OCHOBbI B3aUMOAEACTBUA CYAOB,
NPOKYypoOpoB, criefoBaTesien U opraHoB AO03HaHUA

C KOMMNETEeHTHbIMU OpraHaMu U AONMKHOCTHLIMU NULamMun
MHOCTpPaHHbIX rocyAapcTB U MeXAYyHapoAHbIMU OpraHM3auuaMmn

O6beM, CTPYKTYpa U AUHAMMKA COBPEMEHHOI POCCUIICKOI MIPECTYIHOCTI, PABHO KakK U
IPeCTYIHOCTI MHOTHUX APYIMX CTPAH MUPA, CBUAETENbCTBYIOT 06 00BEKTUBHOI HEBO3MOX-
HOCTV 6OPBOBI C HEI0 CHMIAMH IIPAaBOOXPAHUTEIBHBIX OPTaHOB KaKOT0-TO OFHOTO, OTAENbHO
B35TOTO TOCYAAPCTBA. DTO 0OCTOATENBLCTBO B COBOKYITHOCTY C SKOHOMUYECKUMH, TOTINTH-
4eCKIMH, TIPABOBBIMY, OPTAHU3ALNOHHO-TEXHNYECKUMI (HPAKTOPAMU CTUMYIUPYET MEXAY-
HApOJHOE COTPYAHUYECTBO B 9TOI cepe, IPUBOAS K MOSIBICHNIO HEOOXONUMBIX CTaHAAPTOB
B3aMMOJIEICTBISA CYOB, IIPOKYpPOPOB, ClefjoBaTe/Nell I OPraHOB JO3HAHUA CO CBOMMMU KOJI-
jeraMn u3 Apyrux rocymapcts. CraB obLenpr3HAHHBIMY, TaK/e CTaHAAPTHI MMIIEMEHTH-
PYIOTCS B HaIlIOHA/IbHBIE IPABOBbIE AKTHI B II€/IAX [JA/IbHENIIET0 OeCIPensTCTBEHHOTO MPH-
MeHeHNsI B C/Ie[CTBEHHOI U CymebHOIT mpakTike. Poccmiickoe yroloBHO-IIpOLiecCyanbHOe
3aKOHOMATENbCTBO B 9TOM IIJIaHE He MCK/IIOYEHIE.

I[TsaTas 9acTh YTOIOBHO-IpOLiecCyaTbHOrO Kofekca Poccmiickoit Demepanun (mamee —
YIIK P®) oT Hauanma ¥ O KOHIIA MOCBsIeHa MEXJYHAPOTHOMY COTPYSHUYECTBY B cepe
YTOTIOBHOTO Cy[{OIPOU3BOACTBA. B Helt Tpu rmaBsl (I 53, 54 u 55), copepxarine B 061eit
CIOKHOCTY 0KO710 20 crareit (cT. 453-473). OHu 0ObeqHEHDI B OHOM pasiefie, Ha3BaHHOM
«ITopAmoK B3aMMOMIENCTBUA CYIOB, IPOKYPOPOB, ClIeOBaTe/Iell ¥ OPIraHOB JJO3HAHUA C CO-
OTBETCTBYIOIIMMM KOMIIETEHTHBIMI OpTaHaMM U IO/DKHOCTHBIMM TMIIAMU MHOCTPAHHBIX TO-
CYHApCTB U MEXAYHAPORHBIMU OpraHmsanysmu». ViMeHHO B aToM pasfene B 2001 r. 6bu1a
BIIepBble KOXUPUIMPOBAHA JOBOIBHO CIOXKHAS I [OKA ellle MajIoM3ydeHHast cepa Iporiec-
CYa/IbHOIL eI TebHOCTI, GYHKI[MOHMPYIOIast Ha CTbIKe MHOTUX OTpacyIell pasa.

MexyHapogHOe COTPYAHMYECTBO B Cepe YroMOBHON IOCTULNYN MEEeT MHOTOBEKOBYIO
UCTOPUIO, KOTOPast CBUAETEIbCTBYET, 4TO B Poccuu oHO HUKOT/A He 6bIIO IIPOCTBIM HU B IIpa-
BOBOM, HI B TIOIMTMYECKOM IIaHe. BroTh 1o HacTyneHnsA XX B. ero HU3Kas MHTEHCUBHOCTD
6b171a 06YCIOB/IeHAa MHOTMMI IPUYMHAMIY, B Y1C/IE KOTOPBIX MOXKHO BBIfIETUTb HEPA3BUTOCTD
MEXJIYHapOJHOTO IIpaBa, IyTell COOOIIeH s, CPECTB CBsA3U 1 Ap. [lonoxeHne fen n3MeHM-
JI0Ch K JTydieMy ¢ co3fanyeM B 1945 r. Opranusaunu O6begnuenusix Hannit (OOH), ak-
TUBHBIM Y4aCTHUKOM KoTopoit ABsncsa Cosercknit Coros. OpHako BIIOTS fjo pactazga CCCP
(1991 r.) MeXXIyHapOJHOE COTPYSHNIECTBO B Cepe YLONMOBHOTO CYLOIPOUSBOLCTBA HOCU-
710 SMU30IMIECKIIT XapaKTep, TaK KaK ObIIO Upe3BBIUAIHO MOMUTU3NPOBaHO. CBA3aHHBIE C
HIM BOIIPOCHI CIII[MAIbHO OTOBapUBAJIUCh INIIL B JBYCTOPOHHUX JOTOBOPAX, 3aK/TI0UEHHBIX
IIPEeUMYIIeCTBEHHO C COLMAMMCTIYSCKYMI CTPaHaMIL, ¥ B eIMHCTBEHHOM yKase', IpidyeM B
camoit obueit popme. HemocpencTBeHHble KOHTAKTbl COTPYAHUKOB MPaBOOXPAHNTENTbHBIX
OPTaHOB CO CBOMMM MHOCTPAHHBIMM KOJUIETaMM STUMM aKTaMI MOTHOCTBIO MCKITIOUANCh.
Kak crmencTBue, coBeTcKue Cyfby, IPOKYPOPSI, CTIefOBaTeNN, JO3HABATEMN He MOI/IU OO/Ia-

! Yka3 IIpesuanyma Bepxosnoro Cosera CCCP ot 16 mekabps 1947 r. «O mopsjKe CHOIIEHMI rocyaap-
creeHHbIX yupexziernit CCCP 1 X JOHKHOCTHBIX JIUI] C YIPEXAECHUAMY U OKHOCTHBIMY JINIIAMU WHO-
CTpaHHBIX rocyzapcTs» // Begomoctu Bepxosnoro Cosera CCCP. 1948. Otp. 5. Cr. 2.
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IaTb IPABOM JIMYHO OOPAIATHCS C 3AMPOCAMNU B KOMIIETEHTHBIE OPTAHbI M K JTO/DKHOCTHBIM
NM1IaM MHOCTPAHHBIX TOCYAAPCTB MO HAXOAAMINMMCA B UX IIPOU3BOACTBE YTOIOBHBIM JiellaM 1
y4acTBOBATb B OKAa3aHMI MeX/[YHaPOJHOI ITPaBOBOJ MOMOIIN.

C BcrynnenneM B cuy B 2002 1. YIIK PO nonoxxeHue jen KapAMHaNIbHO MSMEHUIOCD, TaK
KaK MeXJyHapOJHOe COTPYSHMYECTBO B cdepe YrOMIOBHOTO CYLOIPOM3BOACTBA IIONYUNIO
PasBepHYTYIO IIPAaBOBYIO OCHOBY, CTABIIYI0 MOIIHBIM MMIIY/IbCOM JIJIs €TO JajIbHENIero mo-
CTYIaTeJIbHOTO Pa3BUTHA B Ka4eCTBE OJHOTO 13 BayKHENIINX IIPOL[eCCyalbHBIX MHCTUTYTOB.
Ero mpaBoBas npupofa TaKoBa, 4T0 TpeOyeT OT yIaCTHUKOB 9TON AeATeTbHOCTY IPU3HAHUA
U HEYKOCHUTEIBHOTO COOJIONeHMs YCTAHOBJIEHHOIO IIPOLIECCYaNbHOTO IOPAAKA C YYeTOM
[eVICTBYS HALIVIOHATBHOTO M 3apYOeXHOTO 3aKOHOLATEIbCTBA BO BPEMeHH, IPOCTPAHCTBE U
[0 Kpyry nui. BBuay aToro a¢¢dekTuBHOCTD COTPYAHMIECTBA TOCYAAPCTB B JaHHOI cdepe
3aBUCHUT He TOJbKO U He CTO/BbKO OT COCTOSHMA HOPM MEXAYHApOJHOTO MPaBa, CKOMbKO OT
CYIIECTBYIOIMX BO3MOYKHOCTEN MPAKTUUECKON peanm3alliii COOTBETCTBYIOUINMX IIPAaBOBBIX
MEXaHM3MOB B TOJ VIV VIHOM OTZHE/IbHO B3ATON CTpaHe.

B poccuiickoM yroloBHOM IIpoliecce MeXIYHAPOJHOe COTPYLHUYECTBO B cepe YronoB-
HOTO CY/IOIIPOM3BOZICTBA MOXKET OCYIL[eCTBIATbCA B TPEX OCHOBHBIX HalpaBieHNAX. [lepBbIM
13 HUX AB/IAeTCA B3aMMOJIeIICTBME CY[OB, IPOKYPOPOB, ClefloBaTeNell, OpraHOB JJO3HAHUA C
KOMIIETEHTHBIMYM OPTaHaMM ¥ JO/DKHOCTHBIMM JIMIIAMU MHOCTPAHHBIX TOCYJAPCTB M MEX-
LyHapOLHBIMY OpraHusaunusmMu (aHIZL. — cooperation of courts, prosecutors, investigators,
bodies of inquiry with respective authorities and officials of foreign states and international
organizations). IIpy mpousBoACTBe [0 YTOIOBHBIM JiellaM TaKOe B3aMOJIeIICTBIE MOXKET OCy-
IIeCTB/IATbCA B paMKax IIeJIOro psifia IpoljeccyanbHbIXx npouenyp. Hambonee pacnpocrpa-
HEHHOI! 13 HUX CIIpaBeIMBO MpMU3HaeTCsA HallpaBJieHNe CY[JOM, IPOKYpPOPOM, CllefjoBaTe/IeM,
PYKOBOAUTENEM C/IeCTBEHHOTO OpraHa, JO3HaBaTe/leM 3alpoca O IIPAaBOBON MOMOILM P
He0oOXOAMMOCTY IIPOM3BOACTBA Ha TEPPUTOPUM NHOCTPAHHOIO TOCYHAPCTBA OCMOTPa, 0ObI-
CKa, BBIEMKI, CyIeOHON 9KCIePTU3DI VM MHBIX IIPOLeCCyalbHBIX IeVICTBIIA, IPERyCMOTPEHHBIX
YIIK P®. VIx nponsBOACTBO OCYLIECTBAAETCA KOMIIETEHTHBIM OPraHOM WM JO/DKHOCTHBIM
JIUIIOM MHOCTPAHHOTO FOCYIapCTBa B COOTBETCTBUM C MEXYHAPOIHbBIM forosopom Poccuii-
ckoit Pefepaniuy MMM Ha OCHOBE MIPMHIIUIIA B3aMMHOCTI.

B 3aBMCHMOCTH OT ITPOILIECCYa/IbHOTO CTATyca JIMIIA, COCTABMBIIETO 3aIIPOC U XapaKTepa
VICKOMBIX ITPOL[eCCYa/IbHBIX [IEIICTBUIT, OH MOXKET OBbITh HAIIPaB/IeH MHOCTPAHHOMY afjpecary
4epe3 IeHTPaJIbHbII allllapaT COOTBETCTBYIOLIETO BeLOMCTBA. TaKMMIM IIOTHOMOYMAMM 0071a-
pator Bepxosublit Cyn Poccuiickoit @efepanyu (BpaBe HaIpaB/IATh 3alIPOCHI 110 BOIIPOCaM
COOCTBEHHOI CyaeOHOI neATenbHOCTH), MuHMcTepcTBO Ioctuiym Poccnitckoit Gepepanyn
(BIpaBe HAIPABIIATH 3alIPOCHI IIO0 BOIIPOCAM, CBA3AHHBIM C HESATENIBHOCTBIO BCEX CYHOB, 3a
uckmoverreM Bepxosroro Cyna Poccuiickoit @enepannn), CrencTBeHHbII KoMuTeT Poccuii-
ckoit ®epepanuy, MuHNCTepCcTBO BHYTpeHHUX jen Poccniickoit ®epepanym, PenepanbHas
cmy6a 6esomacHocTu Poccuiickoit Pepepannn, Pegepanprast cayxxba Poccuiickoit Pepepa-
LMY 10 KOHTPOJTIO 32 000POTOM HaPKOTUYECKIX CPEJCTB 1 IICUXOTPOITHBIX BelleCTB (BIIpaBe
HAIpaB/IsATh 3alIPOCHI 10 YTOMIOBHBIM JiellaM, HaXONSALIMMCS B UIX IPOU3BOACTBe), [eHepann-
Hasi MpoKyparypa Poccuiickoit Penepanym (BIpaBe HapaB/sATh 3alIPOCHI BO BCEX OCTATbHBIX
cnyvasnx). Kakpoe 113 Ha3BaHHBIX BEJOMCTB B 9TMX IIPaBOOTHOIIEHMX BBICTYIIAeT B Ka4eCTBe
3alpalynBalollell CTOPOHBI. 3alpalINBaeMOll CTOPOHOI SABJIAETCA TOCYAPCTBO, K BEOMCTBY
KOoTOpoOro obpaireH 3amnpoc us Poccuiickoit Oefepannm 06 0Ka3aHM IPABOBOI TOMOIIII.

[Tpy HamM4MM COOTBETCTBYIONIETO MEXIYHAPOLHOTO IOTOBOPA, OCHOBAHHOTO HA IIPMH-
MIe B3aMMHOCTH, 3alpalinBaeMasi CTOpOHa 00s13aHa MPUHATD 3anpoc. VIcnonHss ero, oHa
PYKOBOJICTBYETCSI TOTIOKEHVAMY MEXIYHAPOSHOTO JOTOBOPA ¥ HAI[MOHA/IbHBIM 3aKOHOJA-
TETbCTBOM, A B CIIEIIMaIbHO OTOBOPEHHbIX C/Ty4YasX — 3aKOHAMI 3aIPAIINBAIOIel CTOPOHBI.
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ITpu cocTaBneHNM 3aPOCOB O IMPABOBOI MOMOIM YIIOTHOMOYEHHBIM Ha 9TO yYacCTHM-
KaM yTOJIOBHOT'O CYHOIPOM3BOACTBA MOTYT IOTPEOOBATLCA CBEEHMUA O JICVICTBYIONIEM MIN
JeliCTBOBABILIEM B 3alpalliBa€MOM MHOCTPAaHHOM TOCY/lapCTBE 3aKOHOJATENbCTBE. B Takmx
CTy4asAx MO UX Mpochbe K PeIIeHNIo 9TOM 3ajauyl JO/DKHBI MOfIK/TIOYaTbCs MPOGIIbHBIE Be-
JOMCTBEHHbIE [leTlapTaMeHTbI, 00s13aHHbIE OCYIECTB/IATh MEX/[YHAPOAHOE COTPYSHNIECTBO
C KOMIIETEHTHBIMU OPraHaMM MHOCTPAHHBIX TocynapcTB. OHM CO3[aHBI BO BCEX POCCUIICKUX
IIPaBOOXPAHUTEIbHBIX OpraHax U (PyHKIMOHMPYIOT B JOCTaTOYHO! Mepe addexrusHO. Ho
HEe3aBMCHMO OT BEJOMCTBEHHOJN NPUHAMIJIEKHOCTU 3alIpoca O MPOU3BOACTBE MPOLleCCyasb-
HBIX JIVICTBUIL, €0 TeKCT ¥ IpUIaraeMble K HeMy JOKYMEHTBI 003aTe/lbHO JTO/DKHBI OBITH
HepeBefieHbl Ha OQUIIMAIbHBII A3bIK TOTO MHOCTPAHHOTO TOCY/IapCTBa, B KOTOPOe OHMU OYAyT
HaIlpaB/leHbl. 3aIIPOC BCEI/la COCTABAETCS MMCbMEHHO, IIOJIIChIBAETCS HAITPAB/IAIOIM €T0
IO/DKHOCTHBIM JINIIOM U YEOCTOBEPsIETCsI TepOOBOIL IIeIaThI0 COOTBETCTBYIOIEro opraua. Ilo
0011eMy IIpaBUITY B HEM JO/DKHBI HAMTY OTPaKEHIE CIeAyIoLe 00s13aTe/IbHbIe PEeKBI3UTHL:

* HaMMeHOBaHNe OPraHa, OT KOTOPOTO MCXOUT 3aIpoc;

* HaMMEHOBAHMeE I MECTO HAXOXK/JEHNA OpraHa, KyJa HallpaB/IsAeTCA 3alpoc;

* HaMMeEHOBaHMe YTOJIOBHOTO Jie/la M XapaKTep 3aIpoca;

* [aHHBIE O JIMIAX, B OTHOIIECHNY KOTOPBIX HAIIPAB/IAETCS 3aIpoc (B TOM 4ICTIe O JaTe U
MeCTe X POXK/eHsI, TPKIAHCTBE, POfe 3aHATUIL, MeCTe XXIUTEIbCTBA MIN MecTe IpebbIBa-
HUA, @ JJIA JOPUANYeCKUX NI — VX HaVIMEHOBaHUe M MECTO HaXOX/ICHNA);

* V3JI0>KeHMe ITOJJIeXKAIINX BBIICHEHNIO OOCTOATENIbCTB, @ TAK)Xe [lepedeHb 3alpallBae-
MBIX JJOKYMEHTOB, BEIlJeCTBEHHDIX I JPYTUX J0Ka3aTe/IbCTB;

* cBefieHNA O (aKTUYECKNMX O0OCTOATEIbCTBAX COBEPIIEHHOTO NPECTYIUICeHNUs, ero KBa-
nuduKanys, TeKCT COOTBETCTBYIOLIEN CTaTbi YTO/MOBHOTo Komekca Poccuiickoit @enepanyn
(mamee — YK P®), a mpyu He0OXO[MMOCTI — CBEIEHNS O pasMepe Bpefa, IPUINHEHHOTO JaH-
HBIM IIPECTYIUIEHMEM.

Hampasnenue 3anpoca o IpaBoBOJ IIOMOIIN MMEET CBOEN 11e/IbI0 TIO/TyY€eHMe HOBBIX CBe-
IeHull, HeOOXOAVMBIX I/ MOJTHOTO, 0O'beKTUBHOTO U BCECTOPOHHETO PacCefOBaHMs yro-
JIOBHOTO Jie/Ia VM paspelleHNs ero 1o CyllecTBy. st Toro, 4ToObI CBefieHNs, cOOpaHHbIe 3a
npepnenamu Poccrn, Morm 6ecrpernsiTCTBEHHO UCIOIb30BaThCs B AoKasbiBaHNy, B YIIK PO
CIIeIMa/IbHO OrOBOPeHO (CT. 455), 4TO HOKa3aTelbCTBa, MOTyYeHHbIe Ha TEPPUTOPUM MHO-
cTpaHHOro rocygapcrsa (anrt. — Evidence obtained in a foreign country) ero go/mxHOCTHbI-
MY JIVIIAaMM B XOJie MICIIOIHEHN A MMM IIOPYYeHNIT 06 OKa3aHMUY IPaBOBOJL IOMOIIY 110 YTO/IOB-
HBIM [ie/IaM, 3aBEpEeHHbIe I IepelaHHble B YCTAHOBIEHHOM IOPSATKE, MONb3YIOTCA TaKO XKe
IOPMANIECKON CUJION, KaK ecry 6bI OHM OBbUIM TOTy4YeHbI Ha Tepputopun Poccun B MOTHOM
cootBetcTBUM € TpeboBanmsamu YIIK PO. Vcxons u3 ZaHHOTO 3aKOHOZATENTBHOTO ITOTIOXKe-
HIISL, MI00BIe CBEfIeHIs], [IO/TyYeHHbIe OT MHOCTPAHHOTO TOCYAAPCTBA, JO/DKHBI OBITh COOPAHBI
B COOTBETCTBUM C IENCTBYIOIIMMN B HEM 3aKOHAMN. DTY 3aKOHBI He JJOIDKHBI IPOTUBOpe-
ypth nonoxenuaM Koncrurynuu Poccurickoit @epepanuu o mpasax U cBo6Ofjax delioBexa
1 rpaxganuHa. bonee Toro, Kaxkjoe mpecTaBIEHHOE POCCUIICKOI CTOPOHE JOKa3aTeNIbCTBO
TO/XHO ABJIATHCA PE3Y/IBTATOM TONbKO TeX IPOLeCCYyaabHbIX AeJICTBMUIA, O IIPOU3BOACTBE KO-
TOPBIX OHA ITPOCI/IA, @ CAMY IIPOM3BEJIeHHbIE IeJICTBIA He TO/DKHDI HapYIIaTh IpM3HaBaeMble
obenmu cTopoHaMu Ipefesnsl B3anmopeiicTBus. CobmonenneM 3Tux mpasuwI obecednBaeT-
Cs IPEIOAUIINST OOCTOSITENBCTB, YCTAHOB/ICHHBIX HA TEPPUTOPUI MHOCTPAHHOTO TOCYAAPCTBA.

Crepytomieil mpoleccyanbHOl IPOLERypOi, ClleljuanbHO NpeJHa3HAaYeHHO [/ peann-
3alMM B PaMKax B3aMMOJIEJICTBIUA CY[OB, IPOKYpPOPOB, ClefjoBaTeNleli, OPraHOB JO3HAHMUA C
KOMITETEHTHBIMM OpTaHaMM ¥ JOKHOCTHBIMM TMLAMM MHOCTPAHHBIX TOCYJAPCTB U MEX[Y-
HApOJHBIMM OPTaHM3ALVAMU AB/IAETCA BbI3OB CBUJIETENA, IIOTEPIIEBILETO, SKCIEPTa, ITPaK-
TAHCKOTO MCTIIA, TPaXK/JaHCKOTO OTBETYNKA, a TAK)Ke UX IpeficTapuTeneil. OHa mpefIonaraer,
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YTO KaXXTbIN 13 Ha3BaHHBIX YYaCTHMKOB YTOJIOBHOTO CYLOIPOM3BOJCTBA, HAXOAAIMIICA 3a
npepenamy Poccuiickoit @epeparnuy, Mo>keT OBITb BbI3BaH JO/DKHOCTHBIM JIMIIOM, B IIPOU3-
BOJICTBE KOTOPOTO HaXOJMTCA YTONIOBHOE JIENIO0, JIA MPOMU3BOJCTBA MPOLIECCYaNbHBIX JIe-
cTBUII Ha TeppuTopun Poccunt, HO TOMBKO ¢ €ro cornacusa. ITO 03HAYAET, YTO IPUHYAUTETb-
HO€ JIOCTaBJIeHNe TAKUX IPAKAH 3aKOHOM He JIOITyCKaeTCs.

Takxe MOXXeT OBITH BBI3BAHO JIMIIO, HAXOJSIEECs IOf CTPAXKell Ha TEPPUTOPUM MHO-
CTPaHHOTO TOCYJApPCTBa, HO NPY YCTOBUM, YTO OHO BPEMEHHO IlepeflaeTCAd Ha TePPUTOPUIO
Poccuiickoit @efepanyy KOMIIETEHTHBIM OPTaHOM VJIN OJKHOCTHBIM JIMIJOM MHOCTPAHHO-
IO TOCY/JapCTBa JI/IA COBEPIIEHNA NEVICTBUI, YKa3aHHBIX B 3aIIpOCe O BbI30Be. BbhIsBaHHOE 13
YC/IOBUI CTPOTO¥ M3OMALMN JIALIO NPOJO/KAET OCTABAThCA IOJ, CTPaKell B TeYEHME BCETO
BpeMeHN npeOpIBaHms ero Ha teppuropun Poccuiickoit Penepanuu. OCHOBaHMEM [i/Ist 9TOTO
CITy>KUT COOTBETCTBYIOIEE pellleH)ieé KOMIIETEHTHOTO OPraHa MHOCTPAHHOTO rocynapcTaa. ITo
3aBepIICHNN IIPOLeCCyalbHbIX AeJICTBMIL JaHHOE JIMIO JO/DKHO OBITh BO3BpAIEHO Ha Tep-
PUTOPUIO COOTBETCTBYIOIETO MHOCTPAHHOTO TOCYlapCTBa B CPOK, YKa3aHHbIN B OTBETE Ha
3ampoc. [Ipyrue ycinoBusaA nepefady aull, HaXOJAIIMXCA IOJ, CTpaXkeil, KaK M OTKasa B Hell,
ONpefIeNAITCA MeXTYHapOogHbIMY JoroBopamu Poccuiickon Penepanyy uam NMCbMEHHBIMU
00s13aTe/IbCTBAMI, IIOfIIVICAHHBIMYL Ha OCHOBE IIPMHI[UIIA B3AUMHOCTIL.

ITo amanorum ¢ 3ampocamy O IMPaBOBOJ IOMOIIY, 3aIIPOCHI O BBI3OBE TOTO VIV MHOTO
NMIIA HANIPaBIIATCA Yepe3 COOTBETCTBYIOLIVE BeJOMCTBEHHbIE CTPYKTYphl. CaM 3ampoc n
IIpuIaraeMble K HeMy JJOKYMEHTBI IIepeBOAATCA Ha OQULIMAIbHbIA A3BIK TOIO MHOCTPAHHOIO
TOCYlapCTBa, KyJja OHM HAaIPAB/AIOTCA, NOAIMCHIBAIOTCA YIOTHOMOYEHHBIM JO/DKHOCTHBIM
JINIIOM U 3aBEPSIIOTCS repOOBOIL IevaThio. [[pyriue nx peKBU3UTHI M CPOKY HATIPAB/ICHIS afipe-
caTy OTOBapMBAIOTCA B BEJJOMCTBEHHBIX HOPMATUBHBIX aKTax.

JJOKyMeHTBI O BBI30Be, IlepechblIaeMble, HAaIIpMMep, CyfaMM, COCTABIIAITCA 10 (opMe,
YCTaHOBJIEHHOI CYHC6H}:IM menaprameHToM npu BepxoBHoM Cypne Poccuiickoit Pepepanyn.
B rocynapcTBa, ¢ KOTOPBIMU MMEIOTCA JOTOBOPBI O IPABOBOI MMOMOIIM, OHM TOJIXKHBI BBICHI-
TIaThCA He TI03/JHee, YeM 3a 6 MeCALEB 10 JHA PACCMOTPEHMA JieNa, a B yYPEXKIEHMA I0CTULIIN
APYTUX MHOCTPAHHBIX TOCYJApCTB — He IIO3[Hee 4eM 3a BOceMb MecsAleB. JJaHHoe TpeboBa-
Hie 00YC/IOB/IEHO MHOTOCTYIIEHYATOCTHIO IPOLIEYPhI IIEPECBUIKI U IOTYIEeHNsI JOKYMEHTOB
Pa3sIMYHBIMU MHCTAaHUUAMM, a TAK)Ke HENPUEMIEMOCTDIO CUTYalMii, KOT/Ia 3aMHTEPECOBaH-
HBIM JIUIIAM BPY4alOTCsA IPOCPOYEHHbIE JJOKYMEHTBI ¥ OHM OTKA3bIBAIOTCA OT UX IOTYyYEHUA.
[Tpu HaTpaBIeHNH B MHOCTPAHHOE TOCYAAPCTBO U3BEIIEHNI O AaTe CyfiebHOro pasbuparennb-
CTBa Cy/ibsIM PEKOMEH/JOBAHO He VCIIOIb30BaTh O/IaHK ITOBECTKIL O BBI30BE B CYJ, COflePIKaILieit
CAaHKIIUY 32 HeSABKY’.

Bce nponeccyanbHble I€MICTBUA C y9aCTUEM ABMBIIMXCSA IO BBI3OBY /LI, IPOU3BOJATCA B
nopsizke, ycraHosneHHoM YIIK PD, Ho ¢ yueTOoM ABYX 0COOEHHOCTET, 06YC/IOBIEHHBIX pac-
IIPOCTPaHEHHBIM Ha HUX MMMYHMUTETOM. IlepBas M3 HMX CBOOMUTCA K TOMY, YTO ABMBIUMECA
I10 BBI30BY JIMIIa He MOTYT OBbITh Ha Teppuropuu Poccmiickoit Penepanyy npuBiedeHbl B Ka-
4yecTBe OOBMHAEMBIX, B3ATHI II0J], CTPAXY VM HOBEPTHYTHI APYTUM OTpaHIYeHVIAM JIMIHOM
CBOOOJIBI 32 [€STHIIS WIM HA OCHOBAHUY IIPUTOBOPOB, KOTOPBIE NME/II MECTO [{O ITepeCeIe s

2 Cm.: myHKT 5.11 VIHCTPYKIMM 10 CyfieGHOMY [e/OIPON3BOAICTBY B PAIOHHOM CYJie, Y TBEP>K/JeHHOI IIPH-
kasoM [eHepanbHOro Aupekropa CynebHoro aenapramenta mpyu Bepxosaom Cype Poccniickoit Defepariym ot
29.04.2003 1. Ne36 // Poccmiickas rasera. 2004.5.11. Ne 246 (3623); i1 9.9 VIHCTpyKIMy 110 CyAe6HOMY [ie/Ionpo-
U3BOZICTBY B BepXOBHBIX CyAax pecryOnnK, KpaeBbIX 1 0OaCTHBIX CYAaX, Cyfax TOPOLOB (efepasbHOro 3Ha-
YeHUsI, Cy[aX aBTOHOMHOIT 00/IaCTV ¥ aBTOHOMHBIX OKPYToB (B pefi. mpukasa Cye6GHOro ferapraMeHTa mpu
Bepxosuom Cyze Poccmiickoit @epeparmu ot 8.11.2005 1. Ne 140), yTBep>K/ieHHOTO IpuKa3oM [eHepaabHOro
nupekropa Cyze6Horo fermapramenta npu Bepxosrom Cype Poccniickoit @epepanmm ot 15.12.2004 1. Ne 161 //
Poccuiickas ragera. 2006 . 12.05. Ne 99 (4065).
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YKa3aHHBIMU IMIJAMM TOCYapCTBeHHOM rpannibl Poccniickoit @epepanym. Bropas ocobeH-
HOCTb 3aK/IIOYACTCA B TOM, YTO I[€I7[CTBI/[€ TaKOro MMMYHHUTETA IPEKpallaeTCs, €C/IN ABUB-
mreecs I10 BbI3OBY /INIIO, IMEA BO3MOXXHOCTD IIOKMHYTb TEPPUTOPIUIO Poccun OO MCTECYCHUA
HEIpepbIBHOIO CpPOKa B 15 CyTOK ¢ MOMEHTa, KOIfja ero IpUCYTCTBUe Oojiee He TpedyeTcs
JNO/DKHOCTHOMY J/INIY, BBI3BABIIEMY €TI0, IIPOJO/DKAET OCTaBaThCsA Ha 9TON TEppUTOPUN VIN
Iocre oThe3fa Bo3ppamaercsa B Poccniickyro Pepepanyio.

Cregytomieii poljeccyanbHOI IPOLeRypoli, TpU3BaHHOM obecrednBaTh B3aMO/IEIICTBIIE
CY[IOB, IPOKYPOPOB, C/IEJOBATENEN, OPTAaHOB JO3HAHMA C COOTBETCTBYIOIIMMI KOMIT€TEHTHBI-
MM opraHaMm M TO/DKHOCTHBIMM MIAMV MMHOCTPAHHBIX TOCYAapCTB M MEXIYHapOIHbIMU
OpraHM3alMAMM BBICTyIaeT ucnonHeHue B Poccurickoit ®emepanyuy 3ampoca O IPaBOBOM
momotu (anrr. — Execution of request for assistance in the Russian Federation). Takoit 3a-
IIpOC TO/DKeH OBbITh afjpecoBaH BepxoBHomy Cyny Poccmiickoit Depepanym, CrencTBeHHO-
My xomutety Poccuiickoit ®efepauyy, MUHNCTEPCTBY MHOCTPAaHHBIX fen Poccuiickoi e-
nepanyuy, MunncrepctBy octunumn Poccuiickoit Penepanyuyu, MyHUCTEPCTBY BHYTPEHHUX
men Poccuiickoit ®epepannu, GenepanbHoii cnyxbe 6esomacnocty Poccuiickoit epeparum,
DepepanpbHoit cnyx6e Poccuiickort Pemepannu Mo KOHTPOIIO 3a 060POTOM HAPKOTUIECKUX
CPE/ICTB I IICMXOTPOIHbIX BelecTB uau [enepanbHoI mpokyparype Poccniickoit Pepepanumn.
Kak mpasuso, 3ampammBamas CTOPOHAa MIPOCUT B HEM O IIPOM3BOACTBE MPOIeCCyaNTbHBIX
TECTBUI B COOTBETCTBUM C MEX/YHapOILHBIMU JloroBopaMu Poccmiickort Pepepauyy u Ha
OCHOBe IIPYHIMIIA B3a¥IMHOCTU. B moceHeM cydae K 3alpocy O/DKHO OBITH IPUIOKEHO
IIICbMEHHOe 0053aTe/IbCTBO MHOCTPAaHHOI'O TOCYAAPCTBa, MOATBEp)KAAolIee ero HaMepeHue
okasarb Poccuiickoit @efepanuy B OTBETHOM MOPAJIKE TPABOBYIO IIOMOIb B IIPOM3BOJICTBE
OT/IE/IbHBIX IIPOLIECCYaIbHbIX IEVICTBIUIA.

OO0513aHHOCTB 110 UCIIOTHEHNIO [IEPEAHHBIX B YCTAHOBJIEHHOM IOPsIKE 3alIPOCOB O Ipa-
BOBOJI IIOMOILIM 3aKOH BO3JIOXKW/ Ha Cyfl, IPOKYypOpa, ClIefloBaTeNld ¥ PyKOBOJUTENA CIIef-
CTBEHHOTO opraHa. VICTIONMHAA ee, KOKADBIN U3 HMX JO/DKeH NpuMeHATb HopMbl YIIK PO.
Bwmecre ¢ Tem umu MOTyT OBITH IIPpMMEHEHDI IIPpOoLeCcCyaTbHbl€ HOPMbI 3aKOHOAATEIbCTBA THO-
CTPAHHOTO TOCYJApCTBa, HO TONIBKO TOI/A, KOIZIa 3TO He MPOTUBOPEYNT 3aKOHOJATENILCTBY U
MeXAyHapORHbIM 00s3aTennbcTBaM Poccuiickoit Pepeparum. [Tpu ncrmonHeHNn 3ampoca Mo-
TYT OPUCYTCTBOBATD IIPEACTABUTEIN NHOCTPAHHOI'O rOCyapCTBa.

B tex CIydasiax, Korjaa 3arrpoc He MOJXKET 6bITb VICIIONTHEH, IIOTY9Y€HHbIE OT 3anpamMBa10u1e171
CTOPOHDBI JOKYMEHTbBI BO3BPAIIAIOTCA € YKa3aHNEM NPUYIVH, BOCIPEIIATCTBOBABIINX €TI0 MC-
IO/THeHNI0. Bo3BpalnieHne ocyliecTB/IsgeTCA Yepe3 OpraH, MOTyYMBIINIL 3TOT 3aIIPOC, TNOO0 IO
IUIUIOMaTMYeCKMM KaHalaM B TOT OpTaH MHOCTPaHHOTO TOCY[apCTBa, OT KOTOPOTO OH MCXO0-
mvt. Eciv mocTynmBInmit 3anpoc MpoTUBOPEYNT 3aKOHO#aTenbcTBY Poccuiickoit Penepanm
/MO0 ero MCIONHEHUe MOXKeT HaHeCTH yliepb ee CyBepeHUTETY WM Oe30IIaCHOCTI, TO OH
BO3BpaiaeTcs 6e3 MCIOMHEeHNSL.

ITo sampocamM MeXIYHapOJHBIX IIPAaBOOXPAHMUTENIbHBIX OPraHOB M OPTaHM3alUil MHO-
CTPaHHBIX TOCYIapCTB, POCCUIICKON CTOPOHON B MX PACIOPsKEHME MOIYT IPeCTaBAATbCS
Pesy/IbTaThl ONlepaTMBHO-PO3BICKHOIN [IEATENbHOCTU. JTO [IONMYCKAeTCA B IOPAJKe, Ipefyc-
MOTPEHHOM CIELMaTbHOM MEXBEJOMCTBEHHOM VIHCTpyKIMeit 1 Ipy YCTIOBUM, YTO Iepefiada
3TUX CBEJIeHNII He TPOTUBOPEYNT MEX/yHapOJHBIM JOTOBOPaM I 3aKOHOJJaTeIbCTBY Poccuii-
ckoit Depepariyn °.

? CM.: MyHKT 2 NpuKasa MuHuCTepcTBa BHyTpeHHUX Aen Poccuiickoit Pepeparu, Munncrepcrsa 060-
ponbl Poccmiickoit @enepannu, PegepanbHoit cmyx6sr 6esonacuoctu Poccuiickoit Penepannn, Gepepann-
HOII crry>kOb1 oxpaHbl Poccemiickoit @epepanuy, PefepanbHoit TaMOXKeHHO cry»k651 Poccmiickoit Genepanum,
Cny»x6b1 BHemHel1 passeakn Poccuiickoit Gepeparu, OeepanbHoit cyO6bl MCIOMHEHNA HakasaHmit Poc-
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Cregyromieil IpoIeccyaabHON IPOLENYPOl, OCYIIeCTBIAEMO B paMKax B3aMMOJell-
CTBUA CYJIOB, IPOKYPOPOB, C/I€JOBaTe/IeN, OPTaHOB JJO3HAHNA C KOMIIETEHTHBIMM OpraHaMu
" DOJDKHOCTHBIMI IMIAMIM MHOCTPAaHHBIX TOCYAapCTB M MEXAYHAPOIHbBIMI OpraHM3annia-
M, BBICTYTIa€T HaIlpaB/IeHVE MaTepUaloB YTOJIOBHOTO Jie/a /i OCYLIeCTBIEHNA YTOIOBHO-
ro npecienoBanysa. Heo6XonuMocTh B 9TOM, KaK IIPaBUJIO, BO3HUKAET B CTy4ae COBEPIICHNUA
IIpecTyIUIeHnsA Ha Tepputopun Poccuiickoit enepanuy MHOCTPAaHHBIM I'PaKJaHMHOM, KOTO-
PbIii BIIOCTIEACTBMM OKa3aJICA 3a ee Ipefie/laMy, M HEBO3MOXKHOCTY IIPOM3BOJICTBA IPOLECCY-
aTbHBIX IEVICTBUI C ero y4actueM Ha Teppuropun Poccutickoit @epgepanyun. IIpy BO3SHUKHO-
BEHMM TAKMX OOCTOATE/ILCTB BCe MaTepHaIbl BO3OYK/ICHHOTO I PacCIefyeMOro YrOJIOBHOIO
mena nepepaioTca B lenepanbHylo mpokyparypy Poccuiickoit ®epmepannm, KoTopas penraer
BOIIPOC 00 MX HAIIPaB/IeHUN B KOMIIETEHTHbIE OPTaHbl MHOCTPAHHOTO TOCYAAPCTBA /LS OCY-
IIeCTB/ICHNA YTOTIOBHOTO IpecieffoBaHus. Vcxons u3 MeXXIyHapogHbIX 00sa3aTenbcTB Poc-
cuiickort Defepanyy, TOIBKO 9TOT OPraH BIIpaBe 3aHUMAThCA pellleHyeM IaHHOTO BoIpoca’.

Eme opgHoit mpoleccyanbHONM NPOLERYPOil pacCMaTpMBAaeMOrO HalPaBIeHNA MEXJyHa-
POIHOTO COTPYZHMYECTBa B cpepe YrOIOBHOIO CYOIPOM3BOACTBA ABJACTCSA UCIIONHEHNUE
3aIIpOCOB 00 OCYIIECTB/ICHN! YTOJIOBHOTO IIPEC/IeOBAHNUA WIN BO30OY>KIEHUN YTOJIOBHOI'O
mena Ha teppuropun Poccuiickoit Penepannnu. Heo6x0fMMOCTb B 9TOM BO3HUKAET B CIIydae
COBEPIICHNA NPECTYIVIEHNA Ha TEPPUTOPUN MHOCTPAHHOT'O TOCyJapCTBa IMIIOM, VIMEIOLINM
poccuiickoe rpaXXJaHCTBO U BO3BpaTuBIINMcs B Poccuiickyto Deneparyio 10 Bo30yXieHNA B
OTHOILIEHVN HETO YTOJIOBHOI'O IPECIIENOBAHNA 110 MECTY COBEPIIEHNA IIPECTYIIEHNA.

YTO/IOBHOE [Ie/I0 B OTHOLIEHNUI TAKOTO JINIIA MOXKeT OBITh BO30Y)XEHO I PACC/IEOBAHO 110
MarepuanaM, NpencTaBIEeHHbIM KOMIIETEHTHBIM OPraHOM MHOCTPAaHHOI'O rocyfapcTBa B Tene-
panbHyIo mpokyparypy Poccurickoit @egeparyn. Ee corpynHmku 061aialoT IIpaBoM BEIHOCUTD
ITIOCTAHOBJIEHVE O HAaIPaBJIE€HUM COOTBETCTBYIOLIMX MaTepPMajoB B OpraH MpeABapUTENTbHOIO
pacc/IefoBaHyA LA pellleHys Bopoca 06 yromoBHOM mpeciefoBanyu (4. 1 ct. 140 YIIK PO).
B cryuae mOIOKUTENBHOTO PELIEHNST TIPEFBAPUTENBHOE pacciefoBaHme 1 cyfeOHoe pasbupa-
TE/IbCTBO IIPOUSBOJSTCA B HOPsifiKe, ycraHoBIeHHOM YIIK P®. [l obecnievenus nx adex-
TUBHOCTY 3aIIpOC MHOCTPaHHOT'O TOCYIAPCTBA, CBA3AHHBIN C IIepefiadeli CyJOIPOM3BOJCTBA T10
YT'OJIOBHOMY €Ty, U IIpyIaraéMbl€ K HEMY TOKYMEHTDI TO/DKHDI 6bITb TIEpEBENECHDI HA pyCCKI/HU/I
A3BIK°. JloKasaTenbCcTBa, IOTyYeHHbIe Ha TEPPUTOPUN MHOCTPAHHOTO TOCYHAPCTBA €ro IO/DK-
HOCTHBIMM JINIIAMMI VI HAIIPABJIEHHDBIE B POCCI/IﬂCKYIO CDenepaumo B IIPIIOKEHNN K ITIOPYYIEHIIO
00 OCYIIeCTB/ICHNI YTOTIOBHOTO IIPeC/IeIOBAaHNA, 3aBePeHHbIe U IIepefjaHHbIe B YCTAHOB/ICHHOM
MOPS/IKE, IIOIb3YOTCA TAKON JKe IOPUAMYECKON CUJION, KaK eC/Iu 6B OHU OBUIN IIO/Ty9eHbl Ha
tepputopuu Poccun B monHoMm cootBeTcTBUM € TpeboBanmsimu YIIK PO.

PaccMmaTpuBasi JaHHYIO IPOLIECCYAIbHYIO IIPOLEAYPY, HEOOXOAMMO YIIOMSIHYTb, YTO CO-
rmacHO cT. 12 YK PO, rpaxmane Poccuiickoit @emepanyiyi 1 MOCTOSHHO IPOXXUBAOIINE B
Poccuniickoit epepanyy muna 6e3 rpaXkiaHCTBa, COBEPIIMBIIME BHe mpesennoB Poccun mpe-
CTYIUIEHME IIPOTUB MHTEPecoB, oxpaHAeMbIx YK PO, mozmjiexxar yronoBHO OTBETCTBEHHOCTH

cuiickont @epeparyn, OenepanbHoii cmyx651 Poccuiickoit Defeparnyiy o KOHTPOIIIO 32 060POTOM HAPKOTHKOB,
CrencrBenHoro komurera Poccuiickoit @egepanuu ot 27.09.2013 . Ne 776/703/509/ 507/1820/42/535/398/68
«O6 yrBepxueHNn VIHCTPYKIMU O MOPSI/IKe TIPeACTaB/IeH s Pe3y/IbTaTOB OIePaTHBHO-PO3BICKHOI [IesTeNb-
HOCTH JO3HABATeIII0, OPTaHy JO3HAHNA, CTIEJOBATE/II0 WM B Cyfi» // JIoOKyMeHT oIy6/11MKoBaH 1o agpecy: http://
www.rg.ru/2013/12/13/instrukcia-dok.html (gara ob6pamenns: 14 .11.2014).

* Cm.: myHKT 3 QepepanbHoro 3akoHa oT 30 okTA6ps 2007 Ne 237-03 «O parnduxanym EBpornerickoit KoH-
BEHIUY O TIepefiade CY/[OMPOM3BOJICTBA TI0 YTOIOBHBIM JieflaM oT 15 Masa 1972 ropa» // www.rg.ru/2007/11/03/
ratifikaciya-dok htm (mara o6pamenns: 14.11.2014).

5 Tam xe. 1. 4.
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IO POCCUIICKOMY 3aKOHOJJaTeIbCTBY TONBKO TOT/IA, KOT/Ja B OTHOIIEHMY 3TYX JINI] 110 JAHHOMY
MIPECTYIUIEHUIO HET pellleHNs Cyla MHOCTPAHHOTO TOCyapcTBa. BoeHHOCTy Kalye BOMHCKIX
qacrelt Poccuiickoit Penepanyum, IUCIOLMPYOIINXCA 3a IPefelaMyl CBOEN CTPaHbl, 3a Ipe-
CTYIIZIEHN, COBEPIIEHHbIE Ha TEPPUTOPUM MHOCTPAHHOTO TOCY/JapCTBa, HECYT YrOMOBHYIO
oTBeTCTBeHHOCTD 10 YK P®, ecin nHOE He MpefycMOTPEHO MEXIYHAPOTHBIM JTOTOBOPOM.
VHocTpaHHbBIe rpak/jaHe 1 uiia 6e3 rpaXkIaHCTBa, He IPOXKMBAIOLIVe IIOCTOsIHHO B Poccnmit-
ckoit Pefepanyy, COBEPIIMBIINE NIPECTYITIEHNE BHE €€ IIPENENoB, MOJIeXaT YTOTOBHOI OT-
BeTcTBeHHOCTH 10 YK P® TONBKO TOIMA, KOTfja X IIpecTyIUIeH1e ObUIO HAaIlpaB/IeHO IPOTUB
nurtepecoB Poccuiickoit Pemeparinm, b0 IPOTHUB ee TPaXKAaHMHA MV TIOCTOSTHHO MTPOXKI-
BAIOLIETO B Hell /INIa 6e3 IPpa’kIaHCTBA, a TAKOKe B CIy4asdX, IPeJyCMOTPeHHDIX MeX/[yHapOJi-
HbIM JioroBopoM Poccnitckort Depepariym. OfHAKO 3TO 3aKOHOAATENbHOE MOTIOKEHNIE ITPIMe-
HAETCA K HUM HpI/I yCIIOBI/II/I, YTO OaHHbIC I/IHOCTpaHHbIe rpa>1<11aHe n mmna 663 Fpa)KIIaHCTBa,
He IpOXXMBaIye I0CcTosAHHO B Poccuiickoit Oefepauny, He (9959471 OCYXKJIEHBI B MHOCTPaH-
HOM TOCYJapCTBe U MPUBJIEKAIOTCA K YTOJTOBHOI OTBETCTBEHHOCTY Ha Teppuropun Poccuii-
ckoit Oegepanum.

Il. MpoueccyanbHble NpoueaAypbl BblAavyu nuua
AN1A YrosioBHOro npecriefgoBaHUA UM UCNOJSTHEHUA Npurosopa

BropsiM HanpaB/eHeM MeXAYHAPOLHOIO COTPYAHNYECTBA, IPU3BAHHBIM 00eCIIeunBaTh
HEOTBPATUMOCTb YTOIIOBHOTO INpeC/IefOBAHNs U HaKa3aHUs, COLVANBHYIO peabIMTalnio
OCY>KJI€HHBIX JINLI, SIB/IAETCS BBIa4a JIMIIA JI/IA YTOJIOBHOTO IIPeCTIeOBAHIS MIV MCIIOTHEHIS
mnpurosopa (aurr. — Extradition for criminal prosecution or serving a sentence). IIpucymue
3TON JeATeIbHOCTY IIpoliecCyaslbHble NPOLEeAypbl perlaMeHTHpoBaHbl B 1. 54 YIIK PO
(ct. 460-468). B ux uncrne:

* HampaBJIeHIe 3aIpoca O BbIaue JMI[A, HAXOMAIIEr0Cs Ha TEPPUTOPUY MHOCTPAHHOTO
rOCy/iapCTBa;

* JCIIO/IHEHMe 3alpoca O BbIjjaue JNnIja, HaxofsAmerocsa Ha Tepputopun Poccutickoit Qe-
fepaun;

* TpaH3WUTHAas [IePeBO3Ka BbITAHHBIX JINII;

* o6>Ka/IOBaHUe pelleHNs O BbIfjaue JNia U CyfeOHast MpoBepKa ero 3aKOHHOCTI U 060-
CHOBaHHOCTY;

* OTKa3 B BbIJaue JINIIa;

* OTCpOYKa B BbIfIave /IMIIA U BbIA4a JIMIA HA BPEMsT;

* usbpaHye MepbI IpecedeH s il 0becIedeH s BO3MOYKHOI BBIJa4M JTNLIA;

* Iepefiaya BBIJABAE€MOTO JINI[A I TIPEIMETOB.

B cBoelt COBOKYITHOCTY Ha3BaHHbIE IPOLIEAYPHI CBUETENBCTBYIOT O TOM, YTO 9KCTPAH-
1yst (BbIfjadya IPECTYIHUKOB) — 3TO [OBOIBHO PAacIPOCTPAHEHHDII U Haubosee yperym-
POBAHHBIIT B IIPABOBOM OTHOIICHNUM BIJ MEXIYHAPOLHO HOMOLIY [0 YTOIOBHBIM A€IaM.
Ee npupofa MHOroacrekTHa. Bo-mepBbIX, B 9KCTPaAMIUIL BCETfja YYaCTBYIOT [iBe 3aMHTepe-
COBAaHHbIE CTOPOHBI: 3aMpPAIINBAIONIAs 1 3allpalinBaeMasi. Bo-BTOPbIX, HesATebHOCTD, CBA-
3aHHas C ee OCYIIeCTBIeHNeM, MHUIIMUPYeTCs M1M60 HallpaB/IeHneM 3aIpoca O Bbifade, 1160
HEeOOXOAVMMOCTBIO €T0 MCIIONHEHMsI. B-TpeTbux, BbIgaua MOXeT OCYI[eCTB/IATbCA Ha BeChb
CPOK YTOJIOBHOTO IIPeC/IefOBAHN MIN UCIIONHEHNsI IPUTOBOPa MO0 B KaKOM-TO €ro 4acTIL.
B-ueTBepTHIX, K BbIIa¥e MOTYT 3alPAIINBATbCS He TOIBKO JIMIIA, HO ¥ IIPeAMeThL. B ycmoBmsx
r1o6anusanyy, MHTErpaluy, MUTPALNN HAaceJIeHNs U POCTA TPAHCHAIVOHAIBHON IPeCTYII-
HOCTH VX BbIJa4a U Iepefada mpuobpena ocoboe sHadeHme. Kak cefcTsiue, eXerofHo BO3-
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pacTaeT KOMM4eCTBO MEX/IyHapOJHBIX aKTOB, MOAMMCAaHHbBIX Poccniickoit Qemepanmeit n Ha-
[IpaB/IEHHBIX Ha TOCTVDKEHNE YKAa3aHHBIX 1ejiell. OHM MOTyT OBITh KaK JIBYCTOPOHHUMIL, TaK I
MHOTOCTOPOHHVMM, B TOM YJCJI€, PETyTUPYIOIIVMI MEXXTOCYJapCTBEHHOE COTPYHUYECTBO B
cdepe 60pbOBI € OTAEIBHBIMI BUfaMU TIpecTyIIeHu . I1o 061ieMy npaBuiIy ux mpuMeHeHne
TOJDKHO OCYLECTBIIATHCA C y4eTOM oroBopok Poccuiickoit Pemepanyy, TEKCT KOTOPBIX MO-
JKeT COfIep>KaTbCs B 3aKOHEe O paTU(UKaIN MeXIYHAPOTHOIO HOTOBOpa.

B macrosamee Bpema PoccnaA sakmounna gByCTOPOHHME ¥ MHOTOCTOPOHHME COIJIAIIEHNSA
00 OKa3aHWI MPABOBOII IIOMOIIM [0 YTOJIOBHBIM [I€/IaM IIPUMEPHO C YeTBEPTHIO FOCY[APCTB
mupa. C [pyrMMy CTpaHaMM BOIIPOCHI BBIIAUM PEIIAIOTCA Ha YC/IOBMAX MEXIYHAPOLHOI
BeXX/IMBOCTU. IIpu 5TOM Hepenko BO3HMKAET IOIUTUYECKOe COIEPHUYECTBO B MHTEpecax
TpeTbUX rocyfapcTs. Ha IpoTsxeHUM BcexX IOCTENHMX JIeT He TepsAeT OCTPOTHI pobieMa
JUIUTEIBHOCTY PacCMOTPEHMsI 3aIIpOCOB O Bbjjade. Ee HepeleHHOCTD BiiedeT 3a o000l He-
BO3MO>KHOCTb IIPUBJ/ICYEHNA OOBMHACMBIX K YTOIOBHON OTBETCTBEHHOCTY BBUY MCTEUECHNA
CPOKOB JJaBHOCTJ YTOJIOBHOTO IpeC/IeffOBaHMsI MO0 OOBMHUTEIBHOTO MPUTrOBOpa. EcTh n
mpyrue crnoxxHocTu. CIeiCTBEHHOI U CyReOHO IpaKTIKe, HallpYMep, U3BeCTHBI C/Iy4an, KOr-
J1a TPaXXJAaHNH OOBSIBIISETCS B MeX/[YHapOIHBII PO3BICK 10 OFHON daMIIneit, HO, HaXOHACh
Ha TePPUTOPUY MHOCTPAHHOTO TOCYAAPCTBA, YCIEeBaeT ee CMEHUTD (B TOM YIMCIIe JIeTaIbHbIM
nyTem). [Janee oH 0OpM/IsSeT 3aTPAaHNYHBIN [IACIIOPT Ha HOBYIO (HAMUINMIO U BBIOBIBAET B
TpeTbio cTpaHy. [Ipu TakoM pa3BUTHUM COOBITUIT IPOLIECC YCTAHOBJICHNUA €r0 MeCTOHAXOX/e-
HIA, 3a[jep)KaHNA V1 BBIJAYM CYIeCTBEHHO YCIOXKHAeTCA. [ yHubUKanuy peleHns BoIpo-
COB B 9TOII cepe, CIeLoBaIo ObI CO3/aTh TPETEICKMIT CYl — CBOETO POa MEXyHAPOHBII
apOuTpax, KOTOPBII OyIeT HaBaTh SKCIEPTHOE 3aK/II0UEHNE B CIYIasiX, KOTAA MEX/Y ABYMs
CTpaHaMM BO3HMK CIIOp II0 BOIIPOCY BbIJlauMt KOHKPETHOTO /nia. Ero BepAMKT JNOMKEH AB-
TATHCA MPUOPUTETHBIM IO OTHOLIEHMIO K PEIIEHNIO HallMOHAIbHOTO Cy/ia, KOTOPOe, KaK Ipa-
BUJIO, SABJISAETCS OKOHYATETbHBIM U 00)Ka/IOBAHNIO HE TIOMIIEXKNT.

ITo cpopmupoBaBIIMMCA 32 MHOTTE TOfIbI MEXXYHAPOLHBIM CTAHAAPTAM CTPaHa, KOTOPOIl
6BIIO BBIJAHO TO MM MHOE JIUII0, HETIPEMEHHO JJO/DKHA COOMIONATh TAK Ha3bIBAEMOE «IIPABH-
TI0 KOHKPETHOCT». ETO CyTh CBOAMUTCA K TOMY, YTO BBIJAHHOE /IO HE NODKHO IOIBEPraThCAa
Ha ee TeEPPUTOPUM YTOITOBHOMY NPECIENOBAHNIO U OCY KIEHUIO VIUIN 3a/IeP>KMBATHCA 3a Ipe-
CTyTIJIEH)E, COBEPIIEHHOE IO BbIJJaull, HO He ABJIAIOLEecs ee OCHOBaHMeM. bonee Toro, ecnmn
IIPeCTYIUIEHNE, B CBA3YM C KOTOPBIM MOCTYINII 3aIIpOC O BblJjaye, HAKa3yeMo B 3aIpalliBaio-
1IeM TOCY/JapCTBe CMEPTHOM Ka3HbIO, a B 3aIIPallliBa€MOM TOCYJJapCTBE 3TOT BU/J HAKa3aHMUA
He [IPeJYCMOTPEH IV He IPUBOJNTCS B MICIIOTHEHIIE, TO B BBIJa4e MOXET OBITh OTKA3aHO.

JInsa ocymiecTBIEHNA MEX/yHapOJHOTO COTPYZHMYECTBA B paMKaX PacCMaTpUBaeMOTro
HaImpas/eHus 0o/bloe 3HaYeHne nMeeT EBporeiickas KOHBeHIMs o Bbijjade (fanee — Kon-
Benuy:a). Ona ObUta mopmucana B [Tapyoke 13 gexkabps 1957 T m BcTymta B cywry 18 anpens
1960 r. (Poccus nopnucana Konsenumio 7 Hos16pst 1996 1. ¢ OroBopKamu 1 3asiBIeHUIMNA';
st Poccun Berynma B cuy ¢ 9 mapra 2000 r.f). Cdepa peitcTBua KonBeHIm orpaHndeHa
KaK TeppuTopuanbHo (T.e. EBpOIelickMM KOHTMHEHTOM), TaK ¥ IePCOHAIBHO (T.e. TOCyzap-
crBamu — wienamu Cosera EBpombr). focymapcTBa — y4acTHUKY B3sim Ha cebst 00s13aTenb-

¢ Cm., Hamp.: Konsenrmst OOH o 60pbbe IIpoTIB HE3aKOHHOTO 060pOTa HAPKOTHIECKIX CPELICTB I MICHXO-
TpOIHbIX BelecTs oT 20.12.1988, Kousentma OOH npotus koppymuun ot 31.10.2003 // ToKyMeHTbI OITyOu-
KOBaHBI I10 afipecy: base.consultant.ru/cons/cgi/online.cgi? (gata obpamenns: 14.11.2014).

7 Pacniopsoxenne Ilpesupenta Poccuiickoit ®epepanuu ot 3 cenrsabpsa 1996 Ne 458-pm // http://base.
consultant.ru/cons/cgi/online.cgi?req=doc;base=EXP;n=239120 (mzata obparenusi: 14.11.2014).

8 QepepanbHblil 3aKOH OT 25 OKTsAOpst 1999 Ne 190-®3 // http://base.consultant.ru/cons/cgi/online.
cgi?req=doc;base=LAW;n=24676 (naTa obpamenns: 14.11.2014).
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CTBa (HpI/I YCIOBUM CcOOMmONeHNsA N3N0KEHHbIX B KOHBEHI[MM TIOIOKEHWIT), BBILABATD apyr
Opyry BCEX JINL, B OTHOIIEHNY KOTOPbIX KOMIIETEHTHDBIE OpPTraHbl 3anpamMBa101ue171 CTOPOHBI
OCYIIECTB/IIOT CYAONPOM3BOACTBO B CBSI3M C KAKMM-TNOO NPECTYIUIEHNEM WV KOTOpbIe
Pa3bICKMBAIOTCA YKa3aHHbIMI OpraHaMm [UIA IIPUBEAEHNA B JMCIIOTHEHME IIPUTOBOpa MIN
nocTaHoBIeHyss 06 apecre. Ecm MexxpyHaponsblit goroBop Poccuiickoit ®epepanumy, 3a-
KJIFOUEHHBIN C TocynapCcTBOM — Y49aCTHUKOM HaHHOf[ KOHBGHHI/H/I, COIEP>KUT NHBIE, HEXKEN
yKa3aHHBIe B Hell IIpaBWIa, TO NPEUMYILECTBEHHON CIION 00IafaloT monoskeHnsa KoHBeH-
oy, HO IIpM yCJIOBUM, YTO TaKM€ MHBIE IIpaBIia HE CBA3aHDbI C JOIIOTHEHNEM €€ MOJIOYKEHU I
i objreryeHneM NIPYMEHEHN COfEPKALNXCA B HEll HpMHuI/mOB"’.

B OPUTMHAJIbHOM TEKCTE KOHBGHHI/H/I, COCTABJICHHOM Ha q)paHHYSCKOM A3BIKE, KTIOYEBbIM
SIBJISIETCSI IOHSTHE 9KCTpaauuym (OT JIaT. eX — «U3», «BHe» 1 traditio — «mepemaydar). B mepe-
BOJaX Ha IPYyTYe A3bIKM (B TOM YICIIe Ha PYCCKIIT) €T0 IIPaBOBOII CMBICTT HEPeIKO CY>KaeTCs O
BBIZJAYY IIPABOHAPYIINUTEIEI OIPENE/IEHHOI KaTerOpuM, XOTA B IeiICTBUTEIbHOCTY STOT TeP-
MIH ABIACTCA 601166 LIVPOKNM U OXBaTbIBA€T €000iT KaK BbIJavy OCYK[AE€HHDIX, TaK U O6BI/I-
HSEMBIX I10 YTOIOBHBIM JI€/IaM. QaxTUYeCKN SKCTPASULIAS ABIAETCS IIPOLIEAYPO, COITTACHO
KOTOPOII TOCYAAPCTBO, IO Ybell YTOJIOBHON IOPUCAUKLINEN IIPECIESyeTCs INLIO, 3alpallBa-
€T V1 IOTTyYaeT 3TO JIUII0 U3 CTPAHBI, I7Tle OHO CKPBIBAIOCh, C I1€/IbI0 IIPUBJIEYEHNA K YTOIOBHOM
OTBE€TCTBCHHOCTU VIIN /1A o6ecnequM;1 VICTIO/THEHVA IIPUTOBOPA.

3HaueHue KoHBeHIIN /1A MEXIYHAPOLHOIO COTPYIHUYECTBA B cepe YTOIOBHOTO CYHO-
IIpOM3BOJACTBA COCTOUT B TOM, UTO B Hel PACKpPBITbI IOHATNSA, HEIIOCPENCTBEHHO CBA3aHHDbIE
C BbIJaYelil IIpaBOHApyMMTeNeil, chOpMyIMPOBAHbl IPYHIUIIBI IIPAKTIIECKOTO OCYIIeCT-
BJIEHVA VIX SKCTPAOVINN M1 YETKO OTOBOPEHDBI BCE BO3MOJKHDBIE €€ BUIbI. HpaBOBOﬁ OCHOBOI
KoHBeHIIMM ABIAIOTCA B3aMMHBIE 003aTeIbCTBA IOTOBAPMBAIOLINMXCA CTOPOH IO IIOBOAY
BbIfja4Ml ONPE€[ETI€HHOIO Kpyra npaBOHapymMTenei[ "3 4nucjia nnL, B OTHOMIEHNN KOTOPBIX
3aIpalINBAIOIasl CTOPOHA JKeJaeT MCIIOJIHUTD TPeOOBaHNS IIPUTOBOPA MIN BefleT CyfebHOe
pasbupatenbctBo. Taxoke B KOHBEHIVN OTOBOpEH XapaKTep IpaBOHAPYIIEHNI, 3a COBeplIe-
HJE€ KOTOPbIX BO3MOJXXHA BbIfa4va. B ux 4mcno Bomn TOmMbKO Te peCcTyIIeHN:A, 3a KOTOpbIE
3aKOHOJJaTe/IbCTBOM 3aIlpallliBaeMOil 1 3aIpallMBalolell CTOPOH IPEXYCMOTPEHO HaKasa-
HIe B BUJie JIMIIeHV cBOOOJBI Ha CPOK He MeHee OJHOTO rofa Wi 6ojee TAXKKOe HaKasaHue.
Taxoke IpeLycMOTPEHO IIPABO CTPaHbl — YYaCTHUIIBI UCKTIOUUTD 13 Chepbl IPYMEHEeHNA 110-
no>xeHnit KOHBEHIIMM Te MPeCTyIIeHNs, KOTOpble He pacCMaTPUBAIOTCA KaK OCHOBAaHME I
BBIJIa4M 110 3aKOHOJATENbCTBY NAHHOMN cTpaHbl. Ec/n 3anpammBaeMoe K BbIJjade INIO0 COBEP-
IO HECKOJIBKO HpeCTyHHeHI/IﬁI, HE BCE 113 KOTOPbhIX OTBEYAIOT O6IHerI/IH}ITbIM Kpurepusam
BBIJIa4l, TO 32 3alpallyBalolleil CTOPOHON COXpaHAETCA NMPaBO PENIeHNs BOIIPOCa O BbIfadye
10 CBOEMY YCMOTPEHMIO.

Crrenm¢uka pereHus: BOIpocos 06 SKCTPAANINI COCTOUT B TOM, YTO CTPaHa, B KOTO-
PYIO IIOCTYIIAeT 3alpoc O BbIfade, BO3AraeT Ha cebst 00sS3aHHOCTD OKa3aTb BCEMEPHOE CO-
TelicTBIE 3allpalllMBaloLiel CTOPOHE B OCYLIECTBIEHNN €€ IIpaBa Ha OCY>KJeHMe I HaKa3aHue
/Inna, HapymnBIIETO yFO}IOBHinI 3aKOH, HO B I[aHHbIﬁI MOMEHT HaXOJAILETr0CA Ha TEPPUTOPUN
3amIpamyBaeMoi CTOpOHbl. PaKTHMYeCKM HallpaBlIeHNe 3allpoca €CTh He YTO MHOE, KaK IPOo-
LeccyaibHas popMa Iepefadn (Ie/ernpoBaHus) 3allpallyBalollell CTOPOHOI OIIpefie/IeHHO
YaCTU CBOUX ITOJTHOMOYMI KOMIIETEHTHBIM OpraHam sanpamMBaeMoﬁ CTOPOHBI. HanpaBn;m
3aIPOC, 3alpalIMBaOIee TOCYAAPCTBO HAJEETCs, YTO eMy OyfieT OKa3aHO COMENCTBUE APY-
TUIM TOCYAapCTBOM B OCYXXAECHNMM VM HaKa3aHNN JIMIA, 3alIpallliBA€MOro K BbIJa4Y€ U3 3TOr0
roCyJapcTBa.

® Cm.: . 1 c1. 28 EBpormeiickoit KoHBeHIMN o Bbifade // http://www.businesspravo.ru/Docum/Docum-
Show_DocumID_36251.html (gata obpamenns: 14.11.2014 r.).
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CornacHo cT. 460 YIIK P® Poccrsa MoxkeT HallpaBUTh MHOCTPAaHHOMY TOCYHAPCTBY 3aIIpOC
0 BbIfjave JINIIA /I YTOIOBHOTO IIPeCyIefloBaHNA NN MICIIOMHEH N Tpurosopa. Hanpasnenue
3arpoca IPOMCXOANUT Ha OCHOBAaHIN MeX/yHapogHoro gorosopa Poccurickoit ®@epeparun ¢
9TUM roCyAapCTBOM VN IMICPMEHHOTO O6H3aTeIIbCTBa, IIOAIIMCAHHOTO FeHepaanbIM IIPOKY-
popoMm Poccuiickoit @efepanuy BplgaBaTh B 6y;[y1ueM Ha OCHOBE B3aMMHOCTI JAaHHOMY I'O-
CYJapCTBY NI} B COOTBETCTBMM C 3aKoHamM Poccuiickoit @epepanyu. Hanpasnenne sampoca
OCYIIeCTB/IACTCA Ha YCIIOBUAX, YTO, B COOTBETCTBIN C 3aKOHAMU 000X FOCYLAPCTB, IesHIIE,
B CBS3M1, C KOTOPBIM HaIpaBJ/IeH 3aIpoC O BbIflaue, ABIAETCSA YTOTOBHO HaKa3yeMbIM Ha CPOK
He MeHee OJJHOTO rOfia IMIIEHNA CBOOOIBI M/ Opyrum, 6onee TAKKMM HaKa3aHueM (B crIy4ae
BBIfIa4M /IS YTOIOBHOTO MIPECTIEA0BAHST), OO0, eC/IN INI[0 OCYXK/IEHO K JIMIIEHNIO CBOOO/BI
He MeHee 4yeM Ha 6 MECALIEB — B CTydae BbINA4N I/IA VICIIOIHEHNA IIPUTOBOPA.

ITpu HeoOXOAMMOCTH HaIIpaBJIeHM 3aIpOca O BbIfjaye, a TAKOKe Ha/IMIMI IS 9TOTO YCIIO-
BUII 1 OCHOBaHUIL, ipepycMoTpeHHbIX YIIK PO, Bce Heo6XoyMble MaTepyaIbl IpefCcTaBILA-
fotcA B [eHepanbHylo mpokyparypy Poccniickoit demepanuy, Tak Kak IMEHHO OHa o6majaeT
IIPaBOM IIPMHATVA OKOHYATeIbHOTO PEIIeHMs 110 3TOMY BoIpocy. Hazmenenne ee MCKIIOUM-
TE€IbHBIMI IIOTHOMOYMAMN B MEXaHU3ME€ MEXAYHApOOHOTO COTPyAHIYIECTBA B C(bepe yro-
JIOBHOTO CY[OIPOM3BOLCTBA OODBACHAETCA K/IIOYEBOI POJIbIO IIPOKYPOPa B OCYIIECTBICHNI
YTOJIOBHOTO IIPeCTIeOBAHNIA.

Hanpasnaemsii B Ienepanpryio npokyparypy Poccurickoit Pefepanyun sarmpoc o Bbljjaue
OOJIXKEH 6I)ITI) HanMCaH NPENEIbHO IIPOCThIM A3BIKOM, 6e3 ABYCMbIC/IEHHDIX C/IOB 11 BbIpaKe-
HUIL, HO C YKa3aHUeM LIeJIOTO psAfia 00sA3aTe/IbHbIX CBEfIeHNI], B YMCTIe KOTOPBIX, KaK IIPAaBUJIO,
urypupyior:

* HayMeHOBaHMeE I afjpec 3aNpallBalollero OpraHa;

* [JaHHbIE O /INIie, B OTHOLIEHNY KOTOPOTO HaIIpaB/IeHbl 3aIIPOC Y MAaTePHAIbl, II03BOJIAIO-
mue I/I,T_[eHTI/I(bI/IHI/IpOBaTb €ro JIMYHOCTD;

* V3/I0XKeHVEe 0OCTOSITENLCTB U [IPABOBAS KBATU(DUKALINS TesTHIIS;

® CBeeHU O MeCTe " BpEMEHN BbIHECEHNA IIPUTOBOPA, BCTYIIMBIIETO B 3aKOHHYIO CIITY,
60 ITOCTAaHOBJIEHNSA O IIPpUB/JI€YEHNN B Ka4e€CTBE O6BI/IHH€MOI‘O C IIPMIOKEHVIEM 3aBEPEHHDBIX
Konum COOTBETCTBYIOILINX JOKYMEHTOB.

K 3ampocy o BbIgade /uija /st yrOIOBHOTO IIPeCIENOBAHISI 3aKOH 00s3bIBaeT MpuIaraTb
3aBEPEHHYIO KOIIMIO IIOCTAHOBJIEHVI CYIbY 00 M30paHM eMy B Ka4eCTBe Mepbl IIpeceyeHNs]
3aKII0UeHNA Hof cTpaxy. K 3ampocy o BbIgade muiua A1 MCHOMHEHN IPUTOBOpa — 3aBe-
PEHHYIO KOIIMIO IIPUTOBOpa I CIPaBKy O HEOTOBITOM CpOKe HakadaHUA (4. 5 cT. 460 YIIK PD).

JInio, BBIJAHHOE MHOCTPAHHBIM rocyfapcTBoM (aHrn. — Person extradited by a foreign
state), He MOXKeT OBITH 3aJjepXKaHO, IIPUBJIEIEHO B KaueCTBe OOBMHIEMOTrO, OCYX/eHO 6e3
COI/IacKs TOCYHApCTBa, €ro BBIAABIIETO, a TaKXKe IepefaHO TPeTbeMy IOCY[apCTBY 3a Ipe-
CTYIUIEHVe, He YKasaHHOe B 3allpoce O Bbljade. TOIbKO B ABYX CIydYasX 3aKOH He TpeOyer
IIOTy4aThb €ro Cornacye. Bo-mepBhIX, KOT/ja BBIJAHHOE JINIIO B TedeHne 44 CyTOK O IHA OKOH-
YaHMs YyTOJIOBHOI'O CyJOIIPOM3BOACTBA, OTOBITUSA HAKA3AHUS VTN 0CBO60>KII€HI/I$I OT HETO II0
M0O0OMy 3aKOHHOMY OCHOBAHUIO He IIOKMHY/IO TeppuToputo Poccuiickort Pepeparym (B aToT
CPOK HE 3aCYMTBhIBAETCA BpeMs, KOIZa BhIJAHHOE JIMII0O He MOIJIO He IO CBOEN BJMHE ee IO-
KI/IHyTb). Bo-BTOpBIX, KOTfIa BRIJAHHOE NII0 MOKMHYNo Poccuiickyio ®efepannio, HO 3aTeM
O06POBOILHO BO3BPATU/IOCH HA ee TeppuTopuio. TpeboBaHNMe 3aKOHA O ITOTyIeHNI COITIACHS
VMHOCTPAaHHOTO rocyapCcTBa HE JO/DKHO IPMHMMATDBCA BO BHUMaHNE I TOTIa, KOTIa INITO I10-
CJIe eTo BBIfJa4ylM COBEPLINIO HOBOe IpecTymeHue (ctT. 461 YIIK PO).

AHaIOTMYHBII TTOPAJOK [IeVICTBYET IIPY MCIIOTHEHNM 3aIIpOca O BbIflaue JINIjA, HaXOfIAIIe-
rocs Ha Tepputopun Poccniickoit @enepanyn. B cooTBeTCTBMM C MEXYHAPOIHBIM JJOTOBO-
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POM Hallla CTpaHa MOXXET BBIJATh MHOCTPAHHOMY TOCYJapCTBY MHOCTPAHHOTO IpaklaHMHA
i muno 6e3 rpaXIaHCTBA, HAXOAsAleecs Ha ee TePPUTOPUM, [JIA YTOTOBHOIO IIpec/iefoBa-
HVA WY UCTIOIHEHNSA IPUTOBOPA 32 JIeAHNA, KOTOPbIe ABIATCA YTOIOBHO HaKa3yeMbIMU 110
yTonoBHOMY 3aKoHy Poccuiickoit Pefiepanym 1 3akoHaM MHOCTPAHHOTO TOCY/JapCTBa, HaIpa-
BMBILIETO 3aIIPOC O BbIfade. [Ipy OTCYyTCTBIYM MeX/IyHapOJHOTO JOTOBOPaA Bbljladya TaKUX JINI]
MOJKET OCYILIECTBIATHCA TONBKO Ha OCHOBE NPUHIMIIA B3aIMHOCTH, CYyTh KOTOPOTO 3aK/II04a-
€TCsA B TOM, YTO B COOTBETCTBUM C 3aB€PEHMAMM MHOCTPAHHOTO TOCYAPCTBa, HAIIPABMBILIETO
3aIpOoC O BbIJJaue, MOXKHO OXKMJJaTh, YTO B aHAJIOTMYHOI CUTyaljuy, HO y>Ke 1o 3anpocy Poc-
cniickoit Oepepanny, UM TakxKe OymeT IpoN3BeieHa BbITada.

Cormacuo 4. 3 cT. 462 YIIK P® Brigaga Poccutickoit @efeparyert 3ampaninBaeMoro amnia
MO>KET OBbITH IPOU3BEMIEHA C YIETOM C/IEYIOLIUX YCIOBIIL:

* KOTIJa BbIflaya JIMIja TPOU3BOJUTCA J/IA YTOJIOBHOTO IIPEC/IEfOBAHMNA, YTOTOBHBIN 3aKOH
0601X TOCYAAPCTB [JO/DKEH IIPEfyCMAaTPUBATh 3a COBEPIICHNE MHKPUMVHIPYEMBIX BbIaBae-
MOMY JIMIy HesAHUI HaKasaH)e B BYJIE JIMIIEHV CBOOOIBI Ha CPOK CBBIIIe OIHOTO TOfja MIN
0ortee TSDKKOE HaKa3aHIe;

* KOIZa BbIfIaya JIMIA IPOU3BOAUTCS [JIS1 MICIIOIHEHUS IIPUTOBOPA, JUL0, B OTHOILEHUN
KOTOPOTO HAIIPaB/IeH 3allPOC O BBIiAUe, JO/DKHO OBITh OCY)X/EHO K JIMIIEHNI0 CBOOOAbI Ha
CPOK He MeHee IIeCTH MecALeB WIN K 60/lee TSHKKOMY HaKa3aHUIO (IIPY YCIIOBMH, YTO MEXJY-
HapopHbIM foroBopoM Poccuiickoit Pefeparuy He MpefycMOTPEHBI MHBIE CPOKN);

* KOIJja MHOCTPaHHOE TOCYApPCTBO MOXKET FApaHTUPOBATD, YTO JINIIO0, B OTHOUIEHUN KO-
TOPOTrO MM HAIPABJIEH 3aIIPOC O BbIade, OyfeT MPeCcIefoBaTbCsI TObKO 3a MPECTYIUIEHIE,
KOTOpO€ YKa3aHo B 3aIIpoce, 1 ITOC/Ie OKOHYAHN CyieOHOr0 pasbuparenbCTBa 1 OTOBITIS Ha-
Ka3aHsI CMOXKeT CBOOOJHO IOKMHYTh TEPPUTOPUIO JAHHOTO TOCYAAPCTBA, A TAKXKe He OyzeT
BBICJIAHO, TIePEAHO /MO0 BBIJAHO TPETheMY TOCYAAPCTBY 6e3 cormacus Poccum.

PereHne o BbIlade MHOCTPAHHOTO IPAKIAHIHA W TNIIa 63 TPaXJAHCTBA, HAXOMISIINX-
ca Ha teppuropun Poccuiickoit ®epeparnuy, 0OBMHAEMBIX VWIN OCYXXICHHBIX CYJOM UHO-
CTPAHHOTO IOCYlapCTBa, NpMHMMaeTcA [eHepanbHBIM MpoKypopoM Poccniickort @emepanym
nmm ero 3amectuteneM. OHM Ke yIIOTHOMOYEHBI IPUHIMATD pellleHne, KaKoll MMEeHHO 3a-
MIPOC MOJJIEKUT YJOBETBOPEHNUIO TIPY HATMYMM XOfIaTalICTB HECKONIbKMX HOCTPAHHBIX I'O-
CY/IapCTB O BblJlaue OJJHOTO ¥ TOTO K€ JINIIA, a TAKXKe O IePEBO3Ke BbIJABAEMOTO NIl Yepe3
teppuroputo Poccurickoit Pepepanum.

Poccuiickaa @epepanua B COOTBETCTBUM C MEXIYHAPOHBIM JJOTOBOPOM M/IM Ha OCHOBE
MIPUHIMIA B3aVMHOCTY MOXKET IO COOTBETCTBYIOLIEMY 3aIIPOCY Pa3peIlNTh NHOCTPAHHOMY
TOCYJapCTBY OCYLIECTBUATH TPAH3UTHYIO IIEPEBO3KY IO CBOEN TEPPUTOPUM NINILIA, BBIJAHHOTO
TPEeTbUM TOCYAAPCTBOM [JI YTOIOBHOTO IPeCIeloBaHMA VN UCIIONHeHnA npurosopa. Oc-
HOBAHMEM [|JIs1 COJlePKaHMA I1epeBO3MIMOro JINLA IOf CTpaKeil Ha Tepputopun Poccuiickoit
Depeparyit SIBISIIOTCSI COOTBETCTBYIONIEE pelleHIe CyAebHOro mmbo NHOTO KOMIIETEHTHOTO
OpraHa MHOCTPAHHOTO TOCYfapCcTBa M paspenieHne lenepanbHOro mpokypopa Poccuiickon
Depepanuyy WIN €ro 3aMeCTUTENA Ha TPAaH3UTHYIO IIEPEBO3KY.

ITpu HamMIIMY OCHOBAHMIL, IPEAYCMOTPEHHBIX B CT. 464 YIIK P®, B momy4yeHnn Takoro pas-
pelIeHNs MOXKeT ObITh OTKa3aHO. BMecTe ¢ TeM ec/i TpaH3NUTHAs IIepeBO3Ka OCYIIeCTBILACTCS
BO3JYIIHBIM ITyTeM, TO pPaspelleHle Ha ee OCYIIeCTBIeHNe TpeOyeTcs MONTydaTh TOIbKO B CIIy-
Yae MPOMEKYTOYHO MOCAZIKM BO3IYIIHOTO Cy/iHa Ha TeppuTtopun Poccuiickort ®enepanym.

JIniio, B OTHOIIEHNY KOTOPOTO COCTOSATIOCH PEllIeHNe O Bbljlade, B TeUeHMe 24 9acoB JIO/K-
HO OBITb MICbMEHHO YBeLOMJ/IEHO O (paKTe ero IPUHATUA. B 3TOM xXe yBeJOM/ICHUN eMY Pas3b-
SICHACTCS IPaBO 00XKaJI0BaHMA JAHHOTO pellleHNs B CYx. Ec/v 110 M He BOCIIONIb30BAaIOCh,
TO pelIeHNe O BbIfladye BCTYIAeT B 3aKOHHYIO CUIy 4epe3 10 CyTOK ¢ MOMeHTa YBeJOMIEHNA
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mna, B OTHOIIEHMNM KOTOPOTO OHO 6I)I}IO IIPUHATO. HO VICTEYEHNMA 3TOrO CpOKa BbIfa4ya HE
npoussoputca (4. 5-7 ct. 462 YIIK P®). Ecnu pemenne Ienepanbroro npoxypopa Poccmit-
cxoit Oefepamyu I ero 3aMeCTUTENs O BbIIade BCe XKe 0OKamyeTcss, To B TedeHue 10 cyTok
C MOMEHTA HOJTyYeHsI YBEeLOM/IEHNsI XKato6a JO/DKHA ObITh HAaIIpaB/IeHa B Cyj cybbexTa Poc-
cniickoit Pegeparnun (T.e. B BEPXOBHBII Y/ pecyOImMKi, KpaeBort 1 061acTHOI CYA, CYA
ropoga ¢enepagbHOr0 3HAYCHNA, CYJ] aBTOHOMHOII 00/IaCTY VIV CYJ; aBTOHOMHOTO OKPYTa) IO
MECTY HaXOXIEHNA TN, B OTHOLIEHNY KOTOPOTO IIPMHATO TaKO€ pEIIEHNE. Omna HanpasJda-
€TCA MM CaMMM WJIM €TO 3alIUTHUKOM. B 3TOT )Ke CpOK MPOKYpPOp FOJDKEH HAIIPaBUTh B CY/
MaTepuajibl, IIOATBEPXKIAONVIE 3aKOHHOCTD 1 O6OCHOBaHHOCTb IIPMHATOIO pEeIIeHNA. Ecnu
JINL0, B OTHOLICHN! KOTOPOTO COCTOSIOCH PellleHle O Bbliade, HAXONUTCS IIOf, CTPaXeli, TO
AIMVHUCTPALVA MECTa, IJie OHO COTEPXKUTCS, IOC/Ie IOy YeHVs a[JpeCOBAHHON CYRY >KalIo0bI
HeMeJJIEHHO HAIIPAB/ISIET €€ B COOTBETCTBYIOLINIL CY/ ¥ YBEOM/ISIET 006 9TOM IIPOKYpOpa.

[TpoBepKa 3aKOHHOCTHM 1 0OOCHOBAHHOCTH PeIIEeH s O BbIflade JIUIIa IIPOU3BOINUTCS B Te-
YeHME OTHOTO MeCALA CO JHA IMOCTYIIEHIS >Ka/I06bI B CYZ CyAbel eAVHOINYHO, B OTKPBITOM
Cyne6HOM 3aceaHUM C y4acTUeM IIPOKYpoOpa, IMLA, B OTHOLIEHN) KOTOPOTO IPUHATO pe-
IIeHNe O BBbIJade, I ero 3all[UTHUKA (eC/IU OH y4acTBYeT B YTOJIOBHOM jiene). B ciydae, korga
3aIpalBaeMoe M0 CKPBIIOCh, TO XKaI06a paccMaTpuBaeTcst 6e3 Hero, HO ¢ 00s13aTe/IbHbIM
y4dacTyeM 3amuTHrKa. HaumHas 3acemaHue, peceiaTeIbCTBYIOIVIT OOBABIACT, KaKasd XKa-
1062 TOAIEKUT PACCMOTPEHNIO, PA3bsCHSET IPUCYTCTBYIOINM UX IpaBa, 00SI3aHHOCTU 1
OTBETCTBEHHOCTD. 3areM 3asiBUTeNb U (M) ero 3alUTHUK 060CHOBBIBAIOT a0y, mocie
4Yero CI0BO MPEfOCTAB/ACTCA IPOKYPOPY.

Bormpoc 0 3akOHHOCTY ¥ 06OCHOBAHHOCTH PELIeHNsI O BbIade CyJ| PaspelIaeT, NUCXOS U3
O6CTOHT€HI)CTB, CymeCTBOBAaBIINMX Ha MOMEHT IIPMHATIA TaKOT'O PEIICHNA. O6pa1ueHI/Ie a
B KOMIIETEHTHBIE OpraHbl C XO,HaTaI?ICTBOM O IpenoCTaBI€HNN €EMY BPEMEHHOI'O M/IN IIO/INTI-
YecKoro yOexmIna, craryca Oe>xeHIla ocye IPUHATHA PellleHns O BbIJade, He JO/DKHO Blledb
3a cO00IT OT/IOXKEHIIE PACCMOTPEHMST XKamoObl Ha pelieHye o Bblade. [Ipr3HaHMe CyI0M TaKOTO
PpeleHysI 3aKOHHBIM 1 000CHOBAHHBIM He 00YC/IOB/IMBAET B Ja/bHeleM (aKTIIeCKYIO [epe-
flady /ML 3alpallyBaolleMy FOCYIapCTBY IO pa3pelleHNsA COOTBEeTCTBYIOLIETO XOaTaiCTBa
760 [0 OKOHYAHNA IIPOLIEAYPHI 00)KaIOBAHVIA IIPY HA/IMYVM OTKa3a B €ro yAoBIeTBOpeHnu'.

B xope cyne6HOro paccMOTpEHMsI YL He BIIpaBe 00CYXK/aTh BOIPOCH BUHOBHOCTH JINIIA,
IpuHecuIero >kano6y. OH orpaHMYMBaeTCA TONBKO IIPOBEPKOIL COOTBETCTBILA PEIICHNUA O BbI-
flade JaHHOTO JIMIA 3aKOHOJATENIbCTBY M MeX/JYHapOLHBIM forosopaM Poccuiickoir Penepa-
1uy. COOTBETCTBEHHO, POPMYINPOBKY IPMHIMAaeMbIX CyAeOHBIX pelIeHNit He JO/DKHbI CBU-
IeTeIbCTBOBATb 00 YCTAaHOB/ICHHOM (haKTe COBEPIICHNUA yKa3aHHBIM JINIIOM IPeCTyIICHNA.

ITo pesynbraTam CyAeOHOI IPOBEPKU CYAbsi BHIHOCKUT ITOCTAHOB/IEHME b0 06 ocTase-
HUU >Kamo00bl 6e3 YAOBJIETBOpPEHNA, HI/I6O O IIpM3HAHNN PEHICHVA O BbIJade IMIja HE3aKOH-
HBIM WIM HeOOOCHOBAHHBIM I €0 OTMeHe. Takxke CyI BIIpaB€ YaCTMYHO IIPU3HATDb pEUICHNE
0 BbIJaue 3aKOHHBIM U 000CHOBaHHBIM''. ITpuHATOE pellleHNe MOXXeT OBITh 00>KaJOBaHO B
ane/ysinyoHHOM nopsizike B Cyne6Hyro kosuternio Bepxosroro Cyna Poccuiickoit @enepanni.
B C1yda€ OTMEHDI pEIIEHNA CYyIbs OTMEHAET 1 MEPY IIpECEICHIA, I/I36paHHyIO B OTHOLICHUN
JIN1Ia, TTOABIIIETO XKAI00Yy.

1 Cm.: m. 26 TTocranosnenus ITnenyma Bepxosroro Cyna Poccmiickoit @epeparym ot 14.06.2012 Ne 11
«O TpaKTUKe PacCMOTPEHMUS Cy[aMM BOIPOCOB, CBA3AHHBIX C BbIJauyeil AL /A YTOIOBHOTO Ipecrnefo-
BaHNUA WM UCIIOMTHEHNs IMPUTOBOPA, a TAKKe Ilepefadert MUl [yl OTObIBaHMA HakasaHus» // http://www.
rg.ru/2012/06/22/plenum-dok.html (nara o6pamennsa: 14.11.2014 r.).

' Tam xe. IT. 31.
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Ortkas B BbIfjaue JINIa TO/DKEH ObITh 0OYCIOB/IEH OfHIM VI HECKOIbKVIMY 3aKOHO/ATEITb-
HBIMI OTPaHMYEHMAMM, OTOBOPeHHBbIMU B CT. 464 YIIK P®. B cooTBeTcTBUM C IpegycMO-
TPEHHBIMU B HeJl ITOJIOKEHNAMU, Bbljlada JIUIIa He TOIYCKAeTCsA B CIeyIOMINX CIydasax:

® eCnM NNII0, B OTHOIIEHUY KOTOPOTO MOCTYNMII 3allpOC MHOCTPAHHOTO TOCY/lapCTBa O
BbIaue, ABJIAeTCA rpakgaHnHoM Poccuiickoit Oefepanny;

® ecnM NIy, B OTHOUIEHMM KOTOPOTO IMOCTYNIMII 3allpOC MHOCTPAHHOTO TOCY/lapCTBa O
BbIJIaue, IIpefjocTaBIeHo yoexie B Poccniickoit @efepany B CBA3Y C BO3MOXXHOCTBIO IIpe-
CNIeJIlOBaHMII B JAHHOM TOCY[JapCTBe II0 IMPU3HAKY PAChl, BEPONCIOBENAHNA, TPAKIAHCTBA,
HaIMIOHAJIbHOCTH, IIPMHAJJIEXHOCTY K OIPEMeTI€HHON COLMAIbHOM IPYTINe MY IO TONNUTHU-
4eCKIM yOeXKIeHIsM;

* ecny B OTHOLIEHMM YKa3aHHOTO B 3alpoce Nniia Ha Tepputopun Poccniickoir Penepa-
LM 32 TO YK€ CaMOe JlesAHNe BbIHECEH BCTYNMBIINI B 3aKOHHYIO CU/TY IIPUTOBOP WM TIPEKpa-
LIEHO ITPOU3BOJCTBO IO YTOIOBHOMY JIENY;

® ecnM B COOTBETCTBUU C 3aKOHOJaTeNnbcTBOM Poccuiickoit ®efepanyy yroloBHOe Jeno
He MOXXeT OBITb BO30YXX/IEHO MU IIPUTOBOP He MOXKET OBITH NIPUBEEH B UCIOTHEHME BCTIeH-
CTBYE VICTEYEHNA CPOKOB JABHOCTY MM TI0 MHOMY 3aKOHHOMY OCHOBaHMIO;

® eclM MMeeTCs BCTYNMBIIEE B 3aKOHHYIO CUITy penieHne cyfa Poccuiickornt ®epfepanym o
Ha/IM4YUU OPEeIATCTBUI, /I BBIJA4M JAHHOTO JIMIA B COOTBETCTBUN C 3aKOHOJATe/IbCTBOM U
MeX/JyHapOmHbIMU floroBopaMu Poccuiickort emepanym;

* ecnu fiesAHMe, IOCTY>KMUBIIIee OCHOBAaHMEM JIISl 3aIIpOCa MHOCTPAHHOTO TOCYlapCcTBa O
BbIflade, B COOTBETCTBUM C YTOJIOBHBIM 3aKOHOJATeNbCTBOM Poccuiickoit Depepanunm He AB-
TIAA€TCA MPECTYIIEHUEM.

Takum obpasom, Poccmitckast Pefepariyisi MOXXET BBIJATH JIUI[0 MHOCTPAHHOMY TOCYHAp-
CTBY TOJIBKO TOI7Ia, KOT/la JieAAHNe, B CBA3M C COBEPIIEHNMEM KOTOPOTO HAIlpaBJIeH 3alpocC O
BbIflayue, AB/IAETCA HaKa3yeMbIM KaK I10 €€ yTOTTOBHOMY 3aKOHY, TaK ¥ IO 3aKOHY 3aIlpallliBal0-
mero rocygapcersa (4. 1 c1. 462 YIIK PO). HecoBnasieHne B onycaHny OT/eIbHBIX IPU3HAKOB
COCTaBa MPEeCTYIUIEHNsI, B COBEPIIEHUN KOTOPOTrO OOBMHAETCS JINLO, MO0 B IOPUANIECKOIT
KBa/M(pUKaLVM TesSHMSA He ABJIAETCA OCHOBaHMEM IS OTKasa B BbIflade, IOCKO/IbKY OLIEHM-
BaTbCsI O/DKHBI (PaKTIIeCKe 0OCTOSTENbCTBA IMEBIIIETO MECTO JIesTHISI 1 €70 HaKa3yeMOCThb
110 3aKOHaM 0060MX rOCyfapCcTB'2.

IToMMMO mepeunCcIeHHBIX CUTYALHUIT, B BbIIA4e NI TAKKe MOXKET OBITh OTKA3aHO:

® eC/u [iesiHMe, B CBA3Y C KOTOPBIM HAIIPaBJIeH 3alIpOcC O BbIflaye, COBEPIICHO Ha TEPPUTO-
pun Poccuiickoit Penepanym nam npoTus nHTepecos Poccurickoit @epepanyy 3a npegenamu
ee TeppUTOpuUY;

* ecnu 3a TO Xe camoe ferictre (6e3nericTBre) B Poccuiickoit Pemepaniny oCyIecTBIs-
€TCs YyTOTIOBHOE IIPeC/IefloBaHye INIa, B OTHOLIEHNY KOTOPOTO HAIIPaBJIeH 3allpOC O BbIJaye;

® ecnM yTONOBHOE IIpecyiefoBaHNe NI, B OTHOIIEHNY KOTOPOTO HaIllpaB/IeH 3alpoc O
BbIJIaue, BO30YXK/IaeTCA B IOPS/IKe YACTHOTO OOBMHEHNA.

[Tpunarne B Poccuiickoit Pepepanyuy 160 B 3alpallyBaiOlieM MIN UHOM TOCYapCTBe
aKTa 00 aMHUCTHUY, PaCIIPOCTPAHAIOIETOCS Ha IPeCTYIUIeHNe, B CBA3M C COBEpIIeHNeM KOTO-
POro IOCTYNNI 3aIIPOC O BbIflaue, TAKXKe MOXKET ABIATHCA OCHOBAHMEM JIJI OTKa3a B BbIJjaye,
HO TOJIBKO B CITy4ae, €C/IV 9TO IPERYCMaTPUBAETCA MEXK/TyHapOSHBIM forosopoM Poccuiickon
®enepauyn . Kpome toro, cornmacHo ct. 3 EBporieiickoit KOHBEHIMY O 3alIJTe IIPaB YeloBe-
Ka 1 OCHOBHBIX cB060z (1950 1.), B BbIjJaue MOKeT ObITh OTKAa3aHO U TOINA, KOIjja MCK/IIOYM-

12 Tam xke. 1. 5.

13 Tam xe. 1. 9.
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Te/IbHbIe 00CTOATENIbCTBA CBUJIETEIbCTBYIOT, YTO BbIaya JIMIIA IOBJIeYeT OACHOCTD JIA ero
JKVM3HI U 3J0POBbsI (B TOM 4NC/IE C YIETOM €ro Bo3pacTa u ¢usmdaeckoro cocrostams). O6si-
3aHHOCTb 00OCHOBAHIISI 9TUX I IPYTUX 0OCTOSITEBCTB (B TOM UMC/I€ CBUETENBCTBYIOINX 06
OTCYTCTBUY CEPbe3HBIX OCHOBAHII II0JIATATh, YTO K JINI[Y MOTYT OBITH IPYMEHEHBI HAKa3aHNe
B BIJIe CMEpPTHOII Ka3HM, IIBITKY, Oecue/IoBeYHOe JIIM YHIDKAIOIIee YelloBeYecKoe JOCTOMH-
CTBO obpalieHne WM HaKas3aHue, a TAKXKe YTO JIUIIO0 MOXKET ITOfJBEPTHY ThCSI IIPEC/IEFOBAHNUIO
II0 TIPU3HAKY Pachl, BEPOMCIOBENAHNA, TPaXK/JaHCTBA, HAIIMOHATbHOCTH, MPYHA/JIEXKHOCTH K
OIIpefle/IEHHOI COLMA/IBHOI TPYIINe WIN O MOMUTUYECKUM YOeXeHNsIM), BO3/IAraeTCs Ha
oprasbl NpoKypaTypsl Poccuiickoit ®emepanym.

Takum 06pasoM, yCIOBUS I OCHOBAHMS OTKasa B BbIade IIPEYCMOTPEHBI He TONBKO B
VIIK P® n B MHBIX 3aKOHAX, HO ¥ B MEXIYHAPOIHBIX foroBopax Poccuiickoit Penepanym.
Bmecre ¢ TeM, ecnu BbIiada /IMLA He IPOU3BOJUTCS, TO HE3aBUCUMO OT BYJIa HOPMAaTUBHOTO
IIPaBOBOTO aKTa, B KOTOPBIX TaKlie OCHOBaHU:A cofiepykarcs, [enepanbHas npokyparypa Poc-
cuitckoit Oeepannn o6s13aHa yBeOMUTD 00 3TOM KOMIIeTEHTHBIE OPraHbl COOTBETCTBYIOLIE-
IO MHOCTPAHHOIO FOCYapCTBa C yKa3aHMeM KOHKPETHBIX OCHOBaHUI OTKa3a.

ITomMyMo BpIIAYM MUIja MM OTKa3a B HEl, 3aKOH JJOITyCKAaeT BO3MOXKHOCTb IPUHATHUA pe-
IIeHNT 06 OTCPOUKe B BbIfIaue MuIa 1 O Bbigade jauia Ha Bpems (ct. 465 YIIK P®). Tak, ecnn
VHOCTPAHHBII TPXAAHNH WIN ULO 6e3 TPRKIAHCTBA, B OTHOIIEHUN KOTOPOTO IMOCTYIINT
3aIIpoC O BbIJaue, IOfIBEPraeTCcs YTOJIOBHOMY IIPeCIeOBAaHIIO WIN OTObIBaeT HaKa3aHMe 3a
IpyTroe ImpecTyIUleHye Ha Teppuropyn Poccuiickort Pepepaluiy, To ero Bbladya MOXKeT ObITh
OTCpOYEHa JI0 IPeKpallleHIsI YTOTOBHOTO IIPECIefOBAHNS, OCBOOOXKIEHNS OT HAKA3AHIIS [0
M060My 3aKOHHOMY OCHOBAHUIO TNOO0 10 OKOHYAHMSI MICIIONHEHsI IIPUroBopa. B ToM ciyuae,
KOIZ]a OTCPOYKa BBIAAYM MOXKET IIOB/IEYb 32 COOOI MCTEUeHNe CPOKA JABHOCTU YTOTIOBHOTO
IIpecyIejOBaHN YIY IPUYMHNTD YIepO pacciefoBaHNUI0 IPeCTYIUIeHN, 3allpallnBaeMoe K
BbIJjaue JIMII0 MOXKET ObITh BBIJAHO Ha BpeMs. B TakoM pexyMe Bbljjada BO3MOXKHA TOTIBKO
Py Ha/IM4Iuy 00s13aTe/IbCTBA COOMIONATh YCIIOBMSI, yCTAaHOB/IEHHBIe [eHepaIbHBIM IIPOKYPO-
poM Poccuiickoint Qefepanyy uim ero 3aMeCTUTENEM.

Ecnu k 3anpocy o BbIfjade TOrO MIN MHOTO NI IPUIOXKEHO pellleH1e CyieOHOro opraHa
MHOCTPAHHOTO TOCY/JapCTBa O 3aK/IIOYEHNUN €TO IOJ, CTPaXKy, TO IPOKYPOp BIIpaBe IOfBEp-
THYTb 9TO JIMI[0 3aK/II0UEHNIO TIOff CTPAXY WV JOMAIIHEMY apecTy 6e3 Kakoro-1bo Jormosn-
HUTEIbHOTO MOATBEPKIEHNA 3aKOHHOCTY JJAHHOTO pEIleHNA POCCUIICKMM CY[IOM Ha CPOK,
He NpeBbIIIaImNi Ba MecAla. IIpopienne Takoro cpoka OCyIeCTBIAETCA UCKTIOYUTETbHO
cypoMm. Ilpu aToM 06mmit CPOK HAXOXKIEHNMA JINIA ITOf, CTPaXkell He NO/DKEH IIPeBBIaTh Ie-
puop BpeMeHH, npegycMoTperHslit B cT. 109 YIIK P® 3a npecTyniieHne cooTBeTCTBYIOIEH
KaTeropuy, B CBA3YU C COBepIIeHMEeM KOTOPOTO HaIlpaBjIieH 3aIlpocC O Bbliade. JINIIO O/DKHO
YBEJOMIATHCA O MPUHATOM pEIleHNM C OFHOBPEMEHHBIM BPydYeHMEM eMy ero Komumu. IIpn
HeOoOXOIMMOCTH OCYILIECTB/IAETCA IIEPEBOJL 9TOTO JOKYMEHTA.

PeteHnst 06 M36paHyy Mephl IIpeceveHNsI I O IPOMIEHNUN ee CPOKA MOTYT OBITh 06XKasIo-
BaHBI B OPAJKe, IpenycMoTpeHHoM cT. 125 YIIK PO®. PaccmarpyBas moCTyNUBIIYIO XKano0y,
Cynbsi He BIIpaBe BXOAUTDH B 0OCY’)K[eHIe BOIIPOCa O BHOBHOCTHM MpuHecliero ee muua. OH
OTPAaHMYMBAETCSA TOBKO IPOBEPKOII paHee MPUHATOTO pellleHNsA Ha COOTBETCTBME 3aKOHO/Ia-
TE/IBCTBY U MeX/YHAPOAHBIM forosopam Poccniickoit @egepauyn . Eciu pemenne cyne6HO-
r0 OpraHa MHOCTPAHHOTO FOCYAAPCTBA O 3aK/II0UEHNN TMIA IO CTPAXY He ObIIO IPUITOKEHO

"* Cm.: 1. 19 Tlocranosnenus Ilnenyma Bepxosroro Cyma Poccmiickoit ®emepanum ot 10.02.2009 Ne 1
«O IpaKTUKe PacCMOTPEHMSA CyAaMI >Kajob B IOpsAKe CTaTby 125 YrolIOBHO-IIPOLIECCYaIbHOTO KOTEK-
ca Poccwiickoit Pemepanum» // http://www.garant.ru/products/ipo/prime/doc/1689976/ (mara obparmjeHus:
14.11.2014).
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K 3aIIpOCy O €ro Bbljlaue, TO IPOKYPOP 110 CBOEN MHUIIMATUBE B OPAJKE, IPEyCMOTPEHHOM
YIIK PO, cam pernaer Bompoc 06 M36paHuu 3TOMY JIUILY Mepbl IpecedeHns1. [eHepanbHblil
npokypop Poccuiickoit Pepeparyy nmm ero 3aaMecTuTeNnb 005A3aHbI, B CBOIO OYepefib, Hesa-
MEJUINTEILHO YBEeJOMUTD 06 9TOM (pakTe KOMIIeTEHTHBIV OpraH MHOCTPAHHOI'O FOCYAApCTBa,
HaIlpaBUBIINI 3aIIPOC O Bbifiaue. Jlo MoMyyeHMs TAaKOTo 3arpoca Ta MIK MHasA Mepa IIpecede-
HYS MOXKeT OBITh M36paHa TOMBKO B CTy4asAx, HEOCPECTBEHHO IIPeyCMOTPEHHbBIX MEXIY-
HapopHbIM forosopoM Poccuiickoit @efepanum.

B memsx obecriedeHnss BO3MO>KHOCTHU BBIAYM, /NUILY, B YaCTHOCTH, MOXXET OBITH 130pa-
Ha Mepa IIpeceyeHNs B BUJie 3aK/TI0UeHNA TI0], CTPaXy («IpefsKCTPaAULIIOHHDIIT apecT»). Ee
[IpUMEeHEeHNe CTAHOBIUTCSI BO3MOXKHBIM M0 CYA€OHOMY ITOCTAHOBJIEHNIO, IPUHATOMY Ha OCHO-
BAHIU XOflaTaiICTBa IPOKYypOpa B HOpsAfKe, IpenycMoTpeHHOM cT. 108 YIIK P®. IIpnanmas
pelleHMe, Cybsa 0053aH IPOBEPUTDh (HaKTUUECKUe VM IIPaBOBble OCHOBAHVA M3OpaHNsA NaH-
HOJ Mepbl. IIpy 3TOM OH JO/KEH YYUTBIBATH HE TONBKO COOTBETCTBYIOLIVE HOPMaTUBHBIE
MIPEANNCAaHNs POCCUIICKOTO YTOIOBHO-IIPOIIECCYa/IbHOTO 3aKOHOMATENbCTBA, HO U IOJIOXKe-
H1A EBponerickoil KOHBEHIIMM O Bbflaue MMPeCTYIHUKOB, a Takoke Konsennun CHI' o npaso-
BOJ TIOMOILIY ¥ MPaBOBBIX OTHOIIEHMAX IO TPaKJaHCKMM, CEMEHBIM M YTOTOBHBIM Jie/IaM
(1993 r.) (manmee — MMHCKasi KOHBEHIMs), KOTOPbIE YCTAHABIMBAIOT, YTO JIALIO, B3ATOE TIOJ
CTPaXy, JO/DKHO OBITh 0CBOOOXKTIEHO, el TpeboBaHNe O BbIaue He OYIeT IIONTydeHo B Tede-
Hye 40 THe oCe B3ATHA €ro Mof, cTpaxy. Ecnu sanpammBaroliee rocyfapcTBO He ABIAETCA
ydacTHUKOM IIpoTokona ot 28 mapTa 1997 1. K MUMHCKOI KOHBEHIMH, TO CPOK COJlepKaHMsA
NMLA TOf CTPaXkel 1O MOTyYeHM 3aIpoca O Bbllade He MOXXET IIPEBBIIIATh OJHOTO MeCsALa.
VIHble cpoky, Ha IPOTSKEHNM KOTOPBIX JIUII0 MOXET CONEPXKAThCA TOJ, CTPaXKel [0 IOmy-
YeHNs TAKOTO 3aIIPOCa, NO/KHBI CIelMalbHO OTOBAPUBATbCs B IBYCTOPOHHUX MEXYHApOJ-
HBIX floroBopax Poccuiickoit ®epepanyn. Eciiu B IpegycMOTPEHHBII MMM CPOK HaJIIeXKaLM
06pa3oM o OpPM/IEHHBIII 3aIIPOC O BbIade POCCUIICKOI CTOPOHOIT IIOyYeH He ObUI, TO JINI0
HOJIEXXNT OCBOOOXK/IEHIIO U3-II0f] CTPAXKIL.

ITpn paccMoTpenny xofaraicTBa IPOKypopa O 3aK/IOYEHMN JIMLA TIOf, CTPaXKy HO IIOIy-
YeHMA 3aIpoca O Bbllade CyJl JO/DKeH YOeOUThCA B HaIMYUY CIeYIOMINX JOKYMEHTOB:

* IpoChOBI O BpEMEHHOM 3a/iePyKaHIM, OTBeYaloleil Tpe6OBaHUsAM, KOTOPbIE OIpefierie-
HBI B CT. 16 EBpomnerickoll KOHBEeHIIUM O BbIflayue, €C/M 3allpalllBalolee TOCYapCTBO ABAET-
€Al yYYaCTHMKOM YKa3aHHOTO MEX/[yHapOJHOTO JJOTOBOPa;

* XOfIaTaliCTBa O B3SATUM IIOf] CTPAXKY, KOTOPOE COAEPXUT NHGOPMALINIO, IPETYCMOTPEH-
HYIO B CT. 61 MUHCKOJ KOHBEeHIIMY (eC/TM 3alpalinBaolliee TOCYAaPCTBO ABJIAETCA YIaCTHU-
KOM JAaHHOTO MEXIYHapOLHOTO JOTOBOPA);

* mopydeHusi 06 OCYIECTBIEHUN PO3BICKA, COCTABIEHHOTO COIMACHO CT. 61' MmHCKOII
KOHBEHIIMHU (ec/y 3alpalMBaioliee TOCYAApCTBO ABIAETCA yYacTHUKOM IIporokoma ot
28.03.1997 1. k sT0i1 KoHBeH1[MN);

* IPYruX OKyMEHTOB, HEOOXOMVMBIX [/IS1 3aK/TI0UEHNA JIUIIA IIOJ, CTPaXKy TNO0 MpUMeHe-
HUA K HEMY MHBIX Mep IIpecedeHus 10 MOTyYeHMs 3aIpoca O Bblladye B COOTBETCTBUM C IIOJ-
NeXaMMM IPUMEHEHNI0 MeXX/YHapOTHbIMMI foropopamu Poccuitckoit Qenepannm’.

Poccniickasa @enepauns JOMKHA YBEJOMUTb MHOCTPAHHOE TOCYIaPCTBO O MECTE, flaTe U
BpeMeHM Iepefady BbIJaBaeMoro nuua. Ecim ke maHHOe MuIo B TedeHue 15 CyTOK co fiHA
YCTaHOBJIEHHOTO JHA Iepefjady He Oy/eT IPMHATO, TO OHO MOXET OBITb 0CBOOOXK/IEHO U3-TIO
crpaxu. [1py BOSHMKHOBEHUY HETIPeIBU/IeHHBIX 00CTOATENbCTB JlaTa Iepefadll MOXXeT OBITh

15 Cm.: 11. 18 TOrO ’Ke IIOCTaHOB/IEHUS.
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[epeHeceHa, HO BO BCSIKOM C/Iydae JIMIO TOIOKIUT 0CBOOOX/EHMIO 10 McTedeHun 30 CyToK
CO IHSA, YCTAaHOBJICHHOTO I ero Hepenaun (4. 2 u 3 cT. 467 YIIK PO).

OJHOBpeMEeHHO C Ilepefadell BBIIaBaeMOTO JIMIIA COOTBETCTBYIOI[EMY KOMIICTEHTHOMY
opraHy I/IHOCTpaHHOI‘O I‘OCyﬂapCTBa MOI'YT 6bITb HepeﬂaHbI HpeHMeTbI, ABIAIOINNECA OPY/IM'
SAMM TIPeCTyIUIeHUA (T.e. pas/IMuHble Belll), BelleCTBa U CPefiCTBa, KOTOPbIe MCIIOIb30BA/INCh
UL HOCTYDKEHVSI [IPECTYIIHOTO Pe3y/IbTaTa), a TAKXKe IPEefMeThl, Hecyline Ha cebe Crefpl
HpeCTyHIIeHI/I}I Vnn HO6I)ITI)I€ HpeCTYHHbIM HyTeM. SaKOH IIOHyCKaeT nx CaMOCTOHTeHbHyIO
nepefady (T.e. OTAEIBHO OT BBIIaBA€MOTO JIMLA) 10 COOTBETCTBYIOLIEMY 3aIpOCy. ITO Xapak-
TEPHO JLA TeX C/Iy4aeB, KOIZla BbIada 3alpallliBaeMoro NI BCIECTBIE eT0 CMEPTH WIIN 10
IIpyI‘I/IM O6'I)eKTI/IBHI)IM HpI/I‘{I/IHaM HE MOXXET COCTOATHCA. ECIII/I 3anpamMBaeMbIe HpeI[MeTbI
HeO6XOHI/IMbI Jin)ezs HpOI/IBBOIICTBa 110 prI‘OMY YTOHOBHOMY neny, TO UX Hepena‘{a MOXeT 6bITb
BpPEeMEHHO 3ajepxKaHa. B cirydae Heo6xomMMocTy 0becIiedeHnsA 3aKOHHBIX IIPaB TPEThUX JINL]
Hepena‘{a HpeI[MeTOB MOXeET HPOI/ISBOHI/ITBCH JINIIb HpI/I HalImnm4ymmn O6H3aT€HbCTBa COOTBET-
CTBYIOIIETO YYPeKAEHIA IHOCTPAHHOIO TOCYapCTBa 00 X BO3Bpare II0C/Ie OKOHYaHNA IIPO-
U3BOJCTBA 10 YTOJIOBHOMY JIeTTy.

lll. MopAaaok nepeaayu nuua, oCy>XAeHHOro
K nuweHunto ceoboabl, ANnA oTObIBaHMA HaKa3aHUA
B rocyaapcTtse, rpa)xagaHUHOM KOTOPOro OHO ABJIAETCA

CrefyommyM HaIlpaB/IeH/eM MeXIYHApOIHOIO COTPYAHIYECTBA B c(hepe yroIOBHOTO Cy-
IOIIPOM3BOACTBA ABJIACTCS Nepefiada JINIA, OCYXKIEHHOTO K JIMIIEHIIO CBOOOJBL, /11 OTObIBA-
HIA HaKa3aHUA B TOCYAApCTBe, TPX/JaHNHOM KOTOPOro oHO ABiAeTcs (anrt. — Extradition).
JleATenbHOCTb, HENOCPEACTBEHHO CBS3aHHAsA C €T0 NPAKTUYECKON peanusanyeli, periaMeH-
tupoBaHa B IL. 55 YIIK PO (ct. 469-472), B KOTOPOII IPeIyCMOTPEHBL:

* OCHOBaHUA Ilepelauyl JIMIA, OCYXKICHHOTO K JIMIIeHUIO CBOOOJBL;

* YCIIOBUA M IIOPAROK Hepefiadyl OCYX/JeHHOTO;

* CJIy4ay OTKa3a MHOCTPaAaHHOMY FOCYHApCTBY B IIepefiade OCYX/IEHHOTO K JIMIIEHNIO CBO-
6071bI /151 OTOBIBAHVIST HAKA3AHNS;

® MOPAMOK MPeNBAPUTENBHOTO PACCMOTPEHMSI XOIATAICTBa 00 OTOBIBAHNY HAKA32HWIS B
Poccuniickoit @epepanuu;

* TIOPAROK paspelleHVs CYLOM BOIIPOCOB, CBA3aHHBIX C UCIIOTHEHMEM IIPUIOBOpa Cya
MHOCTPaHHOTO TOCYapCTBa.

Ba)kHO OTMETUTD, YTO [JAaHHBIE IIOJIOKEHMsI PACIIPOCTPAHEHbI 3aKOHOJIaTe/IEM TOIbKO Ha
CIy4au Iepefadll JMIa, OTObIBAIOIIEr0 HaKa3aHye B MeCTax JIMIIeHNs CBOOOD, A/I1 OTObIBa-
HYIS HAKa3aHNUA B TOCYapCTBe, IPAXJAHNHOM KOTOPOrO OHO ABIAeTCA. I1py 9TOM HellpeMeHHO
[O/DKEH YYMTBIBATHCSI OCTABIINMIICS K OTOBITMIO MUHVMAJIBHBIN CPOK HAKa3aHIs, IPERYCMO-
TPEHHBIVI KaK YC/IOBME TaKOM Iepefady MeXXIyHapOIHbIM JjoroBopoM Poccuiickoit ®Pepfepanym
/oo coralleHeM ee KOMIeTEeHTHBIX OPTaHOB VI MHOCTPAHHOTO TOCyapcTBa (ecu repenava
OCYILECTB/IACTCS Ha OCHOBE IIPUHIUIIA B3aMMHOCTI)'. DTUMIU JKe JOKyMEeHTaMI MOXeT ObITb
y4TeHa BO3MO>KHOCTD IIepefjadn INIA [i/Isi OTOBIBAHNS HAKA3aHVsI B TOCYAAPCTBe, Ha TEPPUTO-
P¥M KOTOPOTO, OHO ITOCTOSIHHO IIPO>KMBAET, He SIB/ISSICh IIPU 9TOM €r0 TPaXX/JaHNHOM.

16 Cm.: 11. 32 TOTO ’Ke TIOCTAaHOBJIEHMA.

17 Cr. 2 KoHBeHIMN 0 mepefjade OCYK/AEHHBIX K JIMIIEHNIO CBOOOIBI /1A JalbHeNIero oTObIBaHMsA HaKa-
3aHus or 6.03.1998 1. // http://www.pavlodar.com/zakon/?dok=01674&all=all (rara obpamenus: 14.11.2014).
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[ToMMMO MHOCTpaHILEB, OCYX/ICHHBIX K JIMIIEHNIO CBOOOMDI, Ilepefiade MOTYT ObITDH IOfI-
BEPTHYTHI JINLIA, CTPajiafollyie IICUXMYECKMMM paccTpoiicTBamu. Llenb ee ocyuecTBieHnsa —
MIpOBEJEHNE TPUHYANTEILHOTO JIEY€HNUA B TOCYNAPCTBE, TPaKjaHaMM KOTOPBIX TaKue JInIa
ApnATcA. OTHAKO MeXaHM3M UX SKCTPAAVINM B POCCUIICKOM YTOTOBHO-IIPOLIECCYaTbHOM
3aKOHOJ]aTe/IbCTBE MTOKa He OTOBOPEH. B CBA3M C 3TMM OHa OCYIIECTB/IAETCA IO PELIEHNIO
IenepanbHOro mpoxkypopa Poccuiickoit Pefepanym, TpMHMMAaeMOMY B paMKaX MCIOTHEHMA
KoHBeHIIMM 0 mepepade nuIl, CTPAFAIONINX ICUXUYIECKNMI PacCTPONICTBAMI, /A IpOBefie-
HUA NPUHYAUTEbHOrO nederns (Mocksa, 28 mapra 1997 ).

ITpoweccyaabHBI MHCTUTYT Iepefiladll MMeeT HeKOTOpble 0o0lye geTamy ¢ MHCTUTYTOM
BBbIJIauy IIPaBOHApYyIINTeNe. VIX cXOcTBO B TOM, 4TO 9TO CaMOCTOATE/NIbHbIE BUJBI IIPAaBO-
BOJ IIOMOIIY, ITPEJYCMOTPEHHbIE KaK HalVIOHATbHBIM 3aKOHOZIATE/IbCTBOM, TaK M MEX/IyHa-
POmHBIMYU JJoroBOpaMM. PermaMeHTanys cormyTCTBYIOUIX MM IPOLENYP ABIAETCA IIUTETbHBIM
U TPYHOEeMKIM ITporieccoM. CHauasia COOTBETCTBYIOIIVE MeXTYHAPOTHbIE I0TOBOPDI ITOATINCHI-
BAIOTCA IBYM: VI HeCKOIBKUMIY rocyfapcTBamiL. Iocre aToro (B Halell cTpaHe) OHU JJO/DKHBI
6bITb 006pens! obenmy manaramy Peepanproro cobpanust u mopmvcaunst [pesngentom Poc-
cuiickoit @epepanyy. I[oxoXyo mponenypy CBOEro IpM3HAHUA MEXIYHAPOIHbIE TOTOBOPHI
TOJDKHBI IIPOATU B OPraHax rOCYlapCTBEHHONM BJIACTU APYTOM JOTOBAPUBAIOIIENCA CTOPOHBI,
IIOCTIE YETO OHYM HAYMHAIOT JIelicTBOBATh. VIHOIMa Ha 3TO yXopaAT rofsl. Hanprmep, KoHBeHIMM
0 Ilepefiade JIML, OCYXKJICHHBIX K JIMIIEHUI0 cBoOoxbL, Mexay Poccuiickort Oepepanyeit n K-
raiickoit Hapopnoit Pecriy6rmixoit, a Taxoxe Mexny Poccurickoit @enepanneit u GpaHnirysckoit
Pecrry6mukoit 6ptu mopmvcanst B 2002 1 2003 T, a ux patnuKaLs COCTOSIACh HECKOIBKIMI
rogamu nosxe'®. Ha parndukamyio KonBeHmu o nepegade oCy X/ jeHHbIX K JIMIIEHIIO CBOOOIBI
IUIsL masbHeliiero oTobIBaHMsI HakazaHus (IOICcaHHoi oT uMeHn Poccuiickort Penepariyn
6.03.1998) motpebosanock H6onee 10 net'. Takye IpyMepbl MOXHO IIPOJOJDKATD.

JlaHHBIe OUIIMaNIbHON YTOMTOBHON CTaTUCTUKIU CBUAETENIbCTBYIOT, YTO KOIMYECTBO IIpe-
CTYIIZIEHMII, COBepIIaeMbIX MHOCTpaHIaMyu B Poccum, yBenmmumpaeTcsA NPaKTUYECKM €XKe-
TOZIHO U MICUUCTIACTCS AecATKaMM ThIcsA4. OKOI0 MOTOBMHBI U3 HUX coBepmiaeTcsa B CaHKT-
I[Terep6ypre u Mockse. Hairie Bcero 3aKOHBI Hallleil CTPAHBI HAPYLIAIOT BBIXOLIBI 113 OBIBIINX
pecriy6nuk Cosetckoro Corosa. ITormas B MecTa nuieH st CBOOOBL, OCYXK/JeHHbIE MHOCTPAH-
IIbl HEPEIKO U3BABJIAIOT JKeIaHNe OTOBIBATbh HaKa3aHUe B TOCYIapCTBe CBOETO IPX/JaHCTBA
VTN B CTPaHe IOCTOSIHHOTO TIPOXXMBAHMA. VX X0IaTaifcTBO 06 9TOM 3aKOH PACIIEHNBAET B Ka-
4YeCTBe I0BOJja /I Havyasla OCYIeCTBIEHNA COOTBETCTBYIOLIVX MPOIECCYaTbHbIX IPOLERYP.

Pemenne cypa ABnAeTCA OCHOBaHMEM IIE€PefadM JIUIA, OCYXIEHHOro cynoM Poccuiickoi
Depmepanyy K MuIIeHNI0 CBOOOADI, /11 OTOBIBAHNsI HaKas3aHWs B FOCYLApPCTBe, TPAXIaHNU-
HOM KOTOPOTO OHO ABJIAETCA, a PABHO I Ne€pefaull POCCUAHNHA, OCY>K/IEHHOTO CyZIOM VHO-
CTPAHHOTO FOCYAAPCTBA K JIMIIEHNIO CBOOOMDI A/Ist OTObIBaHM HaKasaHus B Poccuiickoit De-
mepanyy. OHO IPMHMMARTCA 110 pe3y/IbTaTaM PacCMOTPeHNMs IpefcTaBaeHus (efeparibHOro
OpraHa WCIOJIHUTEIbHOI BIACTH, YIOTHOMOYEHHOTO B OOIACTU VCIIONHEHVs HAKas3aHMII,
60 obpalleHNss OCYXXEHHOTO WM ero MpefCTaBUTeNsA, @ PABHO KOMIIETEHTHBIX OPraHOB

18 Cm.: DenepanbHblii 3akoH oT 9.06.2006 Ne 82-D3 «O parudukaunyu Konsenumn mexpy Poccmiickoit
Depepanueit u Ppanirysckoit Pecrrybmmkoit o mepeade /iy, OCyXAeHHBIX K TUIIEHNI0 cBO60bI»; Deeparnp-
HBIIT 3aK0H 0T 9.06.2006 Ne 83-D3 «O parnduxarym Konsenuun mexny Poccmitckoit Penepanuert u Kuraii-
cxoit HapopHoit Pecrry6mmkoii 0 mepepate /niy, OCYXIeHHBIX K JIMIIeHNI0 cBO6oxbl» // http://www.garant.ru/
hotlaw/federal/139635/ (nara obpamenus: 14.06.2014).

! ®epepanbHblii 3aKoH 0T 13.10.2009 Ne 235-03 «O parudukanym KonseHum o mepeade oCy>K/ieHHBIX
K JIMIIEHNI0 CBOGOMIBI IS JaIbHeIIero oTObIBaHMs HakadaHus» // http://www.rg.ru/2009/10/16/konvencia-
dok.html (gara obpamenns: 14.11.2014).
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MHOCTPAHHOTO TOCY/lapCTBa B COOTBETCTBUM C MEXYHapOJHBIM JOroBOpoM Poccurickoi
Depepanyy 1160 MUCbMEHHBIM COITIAIIEHNEM €€ KOMIIETEHTHBIX OPTaHOB U MHOCTPAHHOTO
TOCyfapCcTBa Ha OCHOBE MPUHIINIIA B3AUMHOCTI.

[TpepcraBneHns 1 MHble oOpalleHNs o Iepenade ocy>KaeHHoro Poccuiickoit Gepepanneit
paccMaTpMBaIOTCA CY/IOM, IIOCTAaHOBMBIINM IIPUTOBOP. BONpoCkl, cBA3aHHbIE C IPU3HAHKEM,
MIOPAAKOM ¥ YCIOBYMAMMY MICIIONHEHM S IPUTOBOpPa Cy/la MHOCTPAHHOTO FOCYApCTBa, KOTOPhIM
OCY>XXJIeH pPOCCHMIICKIIT TpaKIaHNH, IepefaBaeMblit B Poccuiickoit Oemepaunu nst oTObIBa-
HIA HaKa3aHMsA, PaCCMaTPUBAIOTCA CYIOM, K MOACYHOCTY KOTOPOTO OTHOCUTCS COBEpIIeH-
HOe OCY>KIeHHBIM IIpeCcTyIUIeHNe, C y4eToM ero kBammduxauuu 1o YK PO u mecra nocnen-
Hero NPOXXUBaHUsA ocyxleHHoro B Poccuiickoit @epeparnun.

Cornacno 4. 2 cT. 399 VIIK PO, 3anHTepecoBaHHble NTN1A, YIPEXKJEHUA M OPIaHbl JOIKHBI
OBbITD M3BEIIeHBI O jaTe, BpeMEHY U MecTe CyeOHOro 3aceaHus He IO3[Hee YeM 3a 14 CyToK
IO [HA ero Hadana. B cyx o6s3aTelIbHO BBI3BIBACTCS MpEACTaBUTENb (efiepaIbHOIO OpraHa
VICIIOJTHUTEIBHO B/IACTH, YIIOTHOMOYEHHOTO B 00/IaCTHU MCIIOTHEHMsI HaKa3aHWil, 110 Ipef-
CTaBJIEHMIO KOTOPOTO paspelaeTcsi BOIPOC O Iepefade OCyXAeHHOro. B cyne6Hoe 3acena-
HJle MOTYT OBbITb BBI3BAHBI I'P>KIAHCKMIT MCTEL] M TPKIAHCKMIL OTBETYMK. B HeM mpuHMMaet
y4yacTue mpokypop. KaXzablil 13 HIX BIIpaBe 3HAKOMUTDCA C MPEICTaB/IeHHbIMMI B CyJl MaTe-
puaaMiu, y4acTBOBATb B X PACCMOTPEHNY, 3asB/IATh XOAATANCTBA 1 OTBOABI, AaBaTh 00D-
SICHEHUA, TIPeJICTABIATD JOKYMEHTDIL.

[Tpy Hamyuuy XopaTaicTBa OCY)XEHHOT0 00 y4acTuu B CyileOHOM 3acefjaHuy Cyx 06s13aH
00€eCIednTh €ro HeIOCPeACTBEHHOE YIaCTIe B 9TOM 3aCeaHNM MO0 IPEFOCTABUTD BO3MOX-
HOCTb M3JIOXUTh CBOIO TIO3SUIUIO IT0 BUieOKOH(epeHI-cBsa3u. Bompoc o popme ero yuacTus
B cyfeGHOM 3acemaHmy peraercs cygoM. COOTBETCTBYIOIIee XOAaTaiCTBO MOYXKET OBITh 3a-
SIBJICHO OCY>KIEHHBIM KaK B ero o0OpallleHuu o Iepefade, Tak U B TedeHue 10 CyTOK co HHA
HOJTyYeHNs UM U3BEIIeHIsI O JlaTe, BpeMeHN! 1 MecTe cyfgebHoro s3acemanusi. OCyK/eHHBI
MOYKET OCYILECTB/IATD IPM 3TOM CBOM IIPaBa He TOIbKO JIMYHO, HO U C TIOMOLIbIO aJBOKATA.

[Ipu paccMOTpeHMy MaTepuanoB O Iepefade ML [ OTObIBaHMA HaKa3aHUs B MHO-
CTPaHHOM TOCYJapCTBe CYAY, UCXOMA U3 MonoKkenuii cT. 471, 472 YIIK PO u cooTBeTCTBYI0-
VX MEXYHapOJHBIX JoroBopos Poccuiickoit @efepannm, HaJIeXKUT YCTAHOBUTD HaIM4e
IIMCbMEHHOTO COITIACKs OCYK/IEHHOTO, a TaKXKe COITIaCUs TOCYHAapCTB BbIHECEHMS U VMICIOIN-
HeHIA IPUTOBOpa Ha TaKylo nepefady. OpraHbl, yIOTHOMOYEHHbIE Ha [Jady TAKOTO COTTAcu,
OTIPefIeNIAIOTCA 3aKOHOJATETbCTBOM TOCY[APCTBA BbIHECEHMA WM MCIOTHEHUs IPUTOBOPA.
9TO MOTYT OBITH CYIbI, OPraHbl IPOKYPATyPbl, MUHUCTEPCTBO IOCTULIVIN U Ap. (ecmy MHOe He
IIpeyCMOTPEHO MeX/IyHapOo#HbIM foroBopoM Poccurickoit Pegeparum)®.

Cyne6Hoe 3acemaHye O Iepefade HaYMHAETCs C HOKIafa IpefcTaBuTens QemepaibHOro
OpraHa JCIIOJITHUTETbHON BACTM, YIIOTHOMOYEHHOIO B O0JIACTY MCIIONHEHMs HaKa3aHUIL,
760 ¢ 0OBACHEHN OCYXK/ICHHOTO VIV €r0 IpefcTaBuUTeNs. Jamee UCCIeRYIOTCA MIPefCTaB-
JIeHHBIE B CYJ, MaTepUaJIbl, BBICTYLINBAIOTCS OOBSICHEHS /UL, IBUBIINXCS B CyfebHOe 3ace-
IaHKe, M MHEHNe IPOKYPOpPa, MOC/Ie YeTo CY/ibs BBIHOCUT TOCTAHOBIEHNE.

IIpy HEBO3MOXXHOCTU pacCMOTPEHMUA CY[OM BOIIPOCa O Iepefilaye OCYXKIEHHOTO BBULY
HEIOTHOTHI /60 OTCYTCTBUS HEOOXOAVMBIX CBEJEHMII CY/ BIPaBe OTIOXUTb €r0 PAcCMO-
TpeHIEe U 3aIPOCUTh HELOCTAILINE CBefeHMs. Takke OH BIIpaBe HAIPABUTH OOpaieHue
OCY>XXJIEHHOTO B KOMIIeTeHTHBIT opran Poccuiickoit Oepepaunn 6e3 paccmorpenus. IIpu-
HSTUE TAaKMX PelIeHUIT MOXKET MOTpeboBaThCs Iyisi cbopa HeobxomuMoit nHbOpMALNK B CO-
OTBETCTBUM C IOJIOKEHMAMI MEXJYHapOJHOTro oroBopa Poccmiickoit Pefepanum, a Takke
711 TIpeIBapUTENbHOIO COIMIACOBAHNA BOIIPOCA O Ilepefiaue OCYKIE€HHOTO C KOMIETeHTHbIMMU
OpraHaMy MHOCTPaHHOIO FOCyapCcTBa.

0 CM.: 11. 35 yKas3. IOCTAaHOB/ICHM.
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B mepeqade OCY>KIEHHOTO K JIMIIEHNIO CBOOOMBI A/Is1 OTOBIBAHNS HAKA3aHUS B TOCYHAP-
CTBe, TPX/JAHUHOM KOTOPOTO OH SBJIAETCS, POCCUIICKMM CYIOM MOXXET ObITb OTKa3aHO Ha
OCHOBAHMAX, IPEJYCMOTPEHHBIX B CT. 471 YIIK PO:

1) ecrut HM OJHO M3 JiesTHUIA, 32 KOTOPOE /UII0 OCY>KAEHO, He IMIPU3HAETCs IIPeCTYIIeHUeM
10 3aKOHOJaTeNIbCTBY TOCY/IapPCTBA, TPAXKIAHNMHOM KOTOPOTO SABJIAETCA OCY K/I€HHBI;

2) ecnmyt HaKa3aHUe He MOYKET OBITD VCIIONHEHO B MHOCTPAHHOM TOCYZiAPCTBE BC/IEACTBIE:

® JCTe4YeHM:A CpOKa JaBHOCTY WIN I10 MHOMY OCHOBaHUIO, TPEJyCMOTPEHHOMY 3aKOHO/ja-
TeIbCTBOM 3TOTO FOCY/lapCTBa;

* HENpPU3HAHUA CY[OM W/IM VHBIM KOMIIETEHTHBIM OPTaHOM MHOCTPAHHOTO IOCYapCcTBa
npurosopa cysa Poccuiickoit Penepanuy m160 NpU3HAHUSA CYOM MM MHBIM KOMIIETEHTHBIM
OpraHOM MHOCTPAHHOTO FOCYAapCTBa mpurosopa cyaa Poccniickoit Depepariyn 6e3 ycTaHOB-
JIeHVSI TIOPSIZKA ¥ YCIOBUI OTOBIBAHNS OCYXK/IEHHBIM HaKa3aHNUs Ha TEPPUTOPUN MHOCTPAH-
HOTO TOCY/JapCTBa;

® HEeCONOCTaBMMOCTM C YCIOBMEM Y IOPSJKOM OTOBIBAHMA OCYXJICHHBIM HaKa3aHMA,
OIIpeJie/IEHHbIX CY/IOM /I MHBIM KOMIIETEHTHBIM OPTaHOM MHOCTPAaHHOIO rOCYJapCTBa;

3) ecru OT OCY>KIEHHOTO MY IHOCTPAHHOTO TOCYAapPCTBa He MOMyYeHbl TapaHTUM UCIONI-
HeHUsA IPUTOBOpa B YaCTHU IPask/JaHCKOTO MCKa;

4) ecyt He JOCTUTHYTO COITIACKe O Iepefiade OCY>KAEHHOTO Ha YC/IOBUAX, IPefyCMOTpPeH-
HBIX MEX/JyHapOIHBIM floroBopoM Poccmiickoit @epmepanym

5) ec/u OCY>KJICHHBIII MeeT IIOCTOSTHHOE MeCTO XUTenbcTBa B Poccuiickoit Gepgeparum.

ITockonbKy nepedyeHb STUX OCHOBAHMIT HOCUT MCYEPIIBIBAIOINII XapaKTep, TO IpU IIepe-
flade JMIA I OTObIBaHMA HAaKasaHUSA B MHOCTPAHHOM TOCY[APCTBE OT OCY>KAEHHOTO WM
OT JaHHOTO TOCY/iapCTBa He TPebGyeTCst MOTyYaTb rapaHTUM MCIIOMHEHNsI JOTIOTHUTETbHOTO
HaKasaHMs B Buje mrpacda, HasHaueHHOTro cygoM Poccuiickoit Gegeparun (ecnu ee MeXay-
HAPOJHBIM JJOTOBOPOM He IIPEAYCMOTPeHO nHoe). I1o 061ieMy mpaBuity, He MOXET SIBJIATHCS
OCHOBaHMeM JJI 0TKa3a B Ilepefiade 00CTOATENbCTBO, YTO 10 3aKOHOIATe/IbCTBY TOCYapCTBa
UCIIONTHEHNA TIPUTOBOPA 32 JesAHNUA, COBEPLUIEHHBIE OCYXXI€HHDBIM, NPeeNIbHbI CPOK JIMILe-
HMs CBOOOJIBI MEHbIIle, YeM HasHaueHHBIIl 110 MPUTOBOPY poccuiickoro cypa. IIpenenbHbIin
CPOK JIHIIIeHNsI CBOOOJIBI, IPETYCMOTPEHHBIN 3aKOHOJATEIbCTBOM FOCY/APCTBA UCIIOTHEHNS
IIPUTOBOPA, He HO/DKEH OBITH SIBHO HECOMOCTABUM CO CPOKOM HAaKa3aHIUsI, HA3HAYEHHBIM 110
npurosopy cysa Poccuiickont Qenepary ',

B xa>xJiloM KOHKPETHOM C/y4ae, pelias BOIpocC O nepefiade OCY>K/IeHHOTO, CYJl JO/DKEH yCTa-
HaB/IMBAaTb 0OCTOATENbCTBA, CBA3AHHBIE C TOPAIKOM U YCTIOBUAMY OTOBIBAHVIS HAKA3aHUSA B IO-
Cy[apCTBe UCTIONHEHNMA Ipurosopa. OTCyTCTBME B MHOCTPAHHOM TOCYZIapCTBE ONpPeNe/IEeHHOTO
BIfIa UCITPABUTENBLHOTO YYPEXIEHN, HA3HAYEHHOTO OCY K/IEHHOMY II0 ITPUTOBOPY POCCUIICKO-
O Cyfia, He TO/DKHO OOYC/IOBIMBATh OTKA3 B €r0 Hepefade, eCu YCIOBUS 1 HOPSIIOK OTOBIBA-
HIA HaKa3aHWA B TOCY/JapCTBe MCIIOTHEHNA IIPUTOBOPA B LJEJIOM COIOCTaBUMBI C YCTOBUAMM U
IOPAKOM OTOBIBAHMA COOTBETCTBYIOLero HakasaHus B Poccuiickoit @enepaunu. ITox Heco-
MOCTaBUMOCTBIO YC/IOBMIT U MOPS/IKAa OTOBIBAHNA OCYXX[ICHHBIM HaKa3aHMUA B BUJE JIMIICHUA
cBOOOJBI B CyleOHOII TIPAaKTHKe MPUHATO MOHMMATh TaKle Pas/i4usA B YCIOBUAX U MOPSJIKe
OTOBIBaHIA HAKA3aHNUsS B TOCYIAPCTBE UCIONHEHNs mpurosopa un B Poccniickoit Depeparinu,
KOTOpbIe He NO3BOJIAIT JOCTUTHYTD 11/l HAKA3aHUA — BOCCTAHOBJIEHNUs COLMAIbHOMN CIIpa-
BEJIMBOCT, VICTIPAB/IEHNS OCY>K/IEHHOTO U MPeNYIPEeXXAeHNUS HOBBIX IPECTyIIeHMIT?.

Takum 06pa3oM, yCIIoBYs Iepefiadm Mnlia /st OTObIBaHMsI HAKa3aHUS B MHOCTPAHHOM TO-
CyZlapCTBe, a TaK)Ke OCHOBaHMA [/l 0TKa3a B TaKOJi Iepefjadye OIpe/ie/IAI0TCS IIO/I0KEHUAMNY,

2 Tam xe. 1. 37.

22 Tam xe. 1. 36.
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copepxamymucs Kak B YIIK PO, Tak n B MeXXayHapoaHbIX gorosopax Poccuiickoit Penepa-
. [TosToMy cobmofeHye YCTIOBUIL Tepefiauy, ONpeie/IeHHbIX B CT. 3 EBporieiickoil KOHBeH-
U1 0 Iepefade ocy>kaeHHbIX /L (Crpac6ypr, 21.03.1983 1.), He MCK/II0OYaeT BO3MOXKHOCTD
OTKa3aTb B Ilepefjade IOCYapCTBY — YYacTHMKY KOHBEHIMM 110 OCHOBAaHUAM, NPETYCMO-
TpeHHbIM B CT. 471 YIIK P®. Hampumep, eciut 0T OCy>K/IeHHOTO JIiija 1160 OT TOCyHapCTBa,
I7ie IO/DKEH MICIIOMHATHCS IPUTOBOP, He TOTy4YeHbl TapaHTUM UCTIONTHEHNUS IIPUTOBOPA B Ya-
CTY I'Pa>XIaHCKOTO UCKa (T.e. 3aJI0T, IOPYYUTE/IbCTBO VI OQHKOBCKAsA TapaHTHUA).

OmnpeneneHHBIM CBOe0Opa3yeM OTINYaeTCA OPAROK paspelleHys CYOM BOIIPOCOB, CBA-
3aHHBIX C MCIOMHEHMEM IIPUTOBOPA Cy[a MHOCTPAaHHOIO rocyfapcrsa. OH IpefycMOTPEH B
cT. 472 VIIK P® 1 He mpepnonaraeT y4acTus OCY>K/IEHHOTO JIMIjA B PaCCMOTPEHUM CYIOM
COOTBETCTBYIOLIMX MaTepyanoB (ecay MHOe He IPefyCMOTPEHO MEXIYHAPOSHBIM JJOTOBO-
pom Poccuiickoit @egepanum). Ecin cyn npupeT K BEIBOLY, 4TO JesAHUE, 32 KOTOPOE OCYXK/IeH
pOCCHMIICKMIT TPaKIAHVH, He SABAETCA MPECTYIUIEHUEM II0 3aKOHOAATeNbCTBY Poccuiickoit
Depneparuy, 1160 IPUTOBOP MHOCTPAHHOTO FOCYAAPCTBA He MOXKET OBITb MCIIOJIHEH B CUITY
MCTEYEHNS CPOKOB JABHOCTH, a TAKXKE II0 MHOMY OCHOBAHNIO, TO OH BBIHOCUT IIOCTaHOBJIEHNE
06 oTKase B IPU3HAHNYU IPUTOBOPA CY/a MHOCTPAHHOTO OCYAAPCTBA. B ocTambHBIX Cydasnx
CY/I BBIHOCUT IIOCTAHOBJIEHME O €TI0 MCIIOHEHN ). B HeM OH yKasbIBaeT:

* HayMeHOBaHMe Cyfla MHOCTPAHHOIO TOCY[ApCTBa, HATy M MECTO IIOCTAHOBJIEHNS IIPH-
TOBOPa;

® CBeJieHM:A O IOCTEeHEM MeCTe >KUTeNIbCTBA oCyXieHHoro B Poccuiickoit @epmepannm,
MecTe ero paboThl ¥ POfie 3aHATHUIL IO OCYKICHNA;

* OINCaHNe IPeCTYIUIEHN, B COBEPIIEHNI KOTOPOTO OCY>K/JEHHBIII IPY3HAaH BUHOBHBIM,
1 YTOJIOBHBIN 3aKOH MHOCTPAHHOTO TOCY/JapCTBa, HA OCHOBaHMM KOTOPOT'O OH OCY>K[IEH;

¢ cratpio YK P®, mpefycMaTpuBaloliyo OTBETCTBEHHOCTD 33 IIPECTYIIIEHNE, COBEPIIEH-
HOE OCY>K/I€HHBIM;

* BIJ M CPOK Ha3HAYEHHOT'O HaKa3aHusA (OCHOBHOIO Y JOIIOJTHUTETIBHOTO), OTOBITBIN CPOK
U CPOK HaKa3aHUsA, KOTOpOe OCY)XIEHHBIN NO/mKeH oTOBITh B Poccuiickoit Penepannm, ero
Hayasio ¥ OKOHYaHNe, BUJ, ICHPABUTEIBHOTO YUpeX/IeHN A, TOPATOK BO3MeLeHMsA Bpefia 1o
TPaXJIAHCKOMY UCKY (IIpU 9TOM JieHe)KHOe 00513aTe/IbCTBO OCY>KIEHHOTO YKa3bIBAeTCs B TOII
JKe BaJII0Te, 4TO I B IPUTOBOPE CYIa MHOCTPAHHOI'O TOCYAAPCTBa).

JlaHHOE mOCTaHOB/IEHMe OOpAIAeTCs K UCIOMHEHNIO B HOPSIfIKE, YCTAHOBIEHHOM B CT.
393 YIIK P®. ITpu Hanm4um cornacusa KOMIIETEHTHOTO OpraHa MHOCTPAHHOTO rOCylapcTBa
Ha Iepefiady OCY>/IEHHOTO, OTCYTCTBJE PeNIeHN NHOCTPAHHOIO Cy/ia /I MHOTO OpraHa o
IIPU3HAHUY U UCTIOTHEHUY IIPUTOBOPA, OCTAHOB/IEHHOTO POCCUIICKMM CYJIOM, He sABJAETCS
OCHOBaHMEM JI/I1 OTKa3a B Ilepefjade, IIOCKONIbKY MEXIYHapOLHBIM JOTOBOPOM Poccuiickon
Depeparuy MOXeT OBITh HPETYCMOTPEHO IPUHATHE TAKOTO PeIIeHVsI HoCIe PaKTUIecKOlt
Hepeiadyl OCYXK/IeHHOTO JINIa™.

Ecmu o YK P® 3a gaHHOe IpecTyIUleHMe Ipefe/bHbIl CPOK JIMIIEHN CBOOOIBI MEHb-
1Ie, YeM HasHA4YEHHDII IO IIPUTOBOPY CyAa MHOCTPAHHOTO IOCYAPCTBA, TO CYJ OIpeenaeT
MAaKCHMMAJIbHBIII CPOK JIMIIEHVS CBOOOMBI 3a COBEpILIEHNE NaHHOTO IPECTYIUIeHN, TIpefyc-
MOTPEHHBIIT POCCUIICKUM YTOTOBHBIM 3aKOHOM. Ecu nuiteHne cBO6GOABI He IPETYCMOTPEHO
B Ka4yeCTBe HaKa3aHN:A 33 COBEpIIEHHOE NIIOM IPeCTyIZIeHNe, TO CYJ OIpefieisieT MHOe Ha-
KasaHue, Harbojiee COOTBETCTBYIOIee HAKA3AHIO, HA3HAYEHHOMY II0 IIPUTOBOPY CYAA MHO-
CTPaHHOTO rOCYApPCTBa, HO B NpefienaX, ycTaHoBneHHbIX YK P® 3a fanHoe npecTymnnenne.

B cmydasx, korga IpuroBop Cyfia MHOCTPaHHOTO TOCYAapCTBa OTHOCUTCA K IBYM U 6oree
IesHUAM, He BCe M3 KOTOPBIX ABANTCA NpecTymneHnamMu B Poccuiickoit @enepaunn, cyn

2 Tam xe. I1. 35.
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onpefienAeT, KaKas MMEHHO 4aCTh HaKa3aHN s, HA3HAaY€HHOTO CyJOM MHOCTPAaHHOIO rOCyap-
CTBa, IPUMEHAETCA K [IeAHUIO, ABNAILIEMYCA IPeCTYIIEHNEM.

B crmydae oTMeHBI WM M3MEHEHMs IIPUTOBOpa Cyfa MHOCTPAHHOTO TOCYHApCTBa 160
IpUMeHeHVsI aKTa aMHICTUM (IOMMIOBAHNA ), MU3LAHHOTO B MTHOCTPAHHOM rOCYAapCTBe, B OT-
HOIIEHNI /TNITa, OTOBIBAIOIIETO HaKasaHye B Poccnitckort @emepanyn, BOIPOCHI CIIOMTHEHIST
II€PECMOTPEHHOTO IIPUTOBOpPaA Cy/la MHOCTPAHHOTO TOCYAapCTBa, a TAaK)Ke IIPYMEHEHN aKTa
06 aMHMCTNY (IIOMWIOBAHSI) PEIIAIOTCS B IOPSIAKE, YCTAHOBIEHHOM B CT. 472 YIIK PO.

3aBepuIasg pacCMOTPeHNe KOMIIEKCa MPOLeCCYaTbHBIX AEMICTBUI ¥ OTHOIIEHMIA, MME0-
IIMX HEIIOCPECTBEHHOE OTHOIIEH e K Ilepefjade IIpaBOHAPYLINTeIel], CIefyeT Y4eTKO 0003Ha-
YNUTh ee OT/INYMI OT BbIgaun. B caMoM o0611eM Byifie OHU CBOFATCA K C/IEAYIOLIEMY:

* Iepefiauya MOXET OBITh OCYII[eCTB/IEHA TONBKO B OTHOLICHNY JINL], OCYXK/IeHHbIX K JINIIIe-
HUIO CBOOOJIBI, B TO BpeMsI KaK /IS X BBITAYNM 9TO He MIMeeT HUKAKOTO 3HAUEHIIs;

* Iepefava IPeAIOIaraeT XOfaTaliCTBO MO0 cormacue Ha 9TO OCYXK/JeHHOTO, A BBIA4a,
HaIPOTHUB, ABIAETCA aKTOM ITPOLIeCCYaIbHOTO IPUHYK/IeHN;

* mepepfada OOBIYHO KacaeTcs IpaXk[aHMHA TOIBKO TOJ CTPaHbI, IIepes, KOTOPOII 3asBs-
€TCsI COOTBETCTBYIOLEE XO[aTallCTBO, TOIJa KaK JiIs IIPOLEAYPbl BbIJaul, IPAKJAHCTBO 3a-
NPaLIMBAEMOTO JIMLA TAKOTO 3HAYEHMS HE MIMEET;

* pemeHne o nepepade mua B Poccuiickoit Pefepannm yIoTHOMOYEH IPUHUMATD TO/b-
KO CyJI, a pellleH)e O Bbljjadue MOXKeT IIpMHMUMAaThCA [eHepanbHbIM MpoKypopoM Poccuiickoit
Qepepanuy UM €Tro 3aMeCTUTE/IEM.

Ecnu cymom mpm paccMOTpeHUM MaTepuasnoB O Bbifade MM Iepefiade JMIjA MHOCTpaH-
HOMY TOCYZApCTBY WM IPU3HAHMY IIPUTOBOPA Cya MHOCTPAHHOTO TOCYAAPCTBA OYAYT BBI-
SIBTICHBI HAPYIIEeHVs IIPaB 1 CBOOOJ YeoBeKa, a Tak)Ke MHble HapyIIeHWst 3aKOHA, TO CYJ, PY-
KOBOJCTBYACH 4. 4 cT. 29 YIIK P®, BipaBe BbIHECTH YaCTHOE IIOCTAHOB/ICHME (OIIpefie/ieHIe),
06paryuB BHUMaHVE COOTBETCTBYIOLIMX OPraHM3ALVIT U JO/DKHOCTHBIX JINIL Ha (DAaKThI HAPY-
IICHNII 3aKOHA, TPeOYIoLye IPYHATIA HeOOXOAUMBIX Mep.
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The paper deals with the analysis of the mechanism of international cooperation in legal proceedings, in
particular cooperation of courts, attorneys, investigators and inquiry agencies with cognizant authorities
and the officials of foreign states and international organizations, procedure of extraditing persons for
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Introduction

It is not a secret: law is an insular academic discipline. With the exception of international
and comparative law, the subject of law is destined — almost by definition and certainly by
configuration — to mostly engage itself with domestic cognitive matter. Naturally, domestic
lawyers often deem local law ‘domestic), even if such a type of law may come from elsewhere.
For instance, the Greek Civil Code borrows substantial legal matter from the German Civil
Code, which, in turn, drew material from Byzantine law (as Roman law defines the German
Civil Code). The Japanese corporate law significantly resembles American corporate law. The
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English Sale of Goods Act has affected Scandinavian Sale Law, and so on and so forth. Such
examples are numerous. In the essence of the matter, law is a national, domestic exercise in
cognitive and didactic terms. This, of course, is directly antithetical to the epistemological po-
sition of sciences; indeed, it is antithetical to the epistemological position of semi-theoretical
disciplines, such as economics. This essay promotes the idea that, in the wider confines of lib-
eral education, future law curricula, especially in first-degree programmes, ought to (further)
‘internationalise’ their approach, especially through the introduction of a more cosmopolitan
ethos to our law students. The paper proceeds on the widely accepted hypothesis that academic
law curricula, especially at first-degree level, are still largely oriented to domestic law.

Never a Landesjurisprudenz

Speaking to his fellow academics, a German scholar had once cautioned that it would be a
repugnant idea for the subject of law to deteriorate into Landesjurisprudenz,' a sort of provin-
cial domestic study of theoretical matter. The German scholar was right. Law to him, as well as
to the author of this study, was and, for most intents and purposes, still is rather unfortunately
one of those traditional and conservative subjects of academia, notwithstanding the fact that
law thrives on traditional legal doctrines and related matter. Law is a conservative subject.

Lawyers are not always particularly effective in communicating ideas across their national
legal borders. Somehow, they seem to have been ‘programmed to operate, almost by default, by
reciting mostly domestic chapter and verse or by thinking in mostly domestic legal terms. Whilst
this could be sufficient for producing effective and functional legal automata at the domestic level,
such a prototype of legal education does not guarantee the production of cosmopolitan jurists.
Particularly problematic is the fact that ‘[c]oncepts associated with legal education, legal profes-
sions and lawyers do not travel well?, even within the same legal family [of systems] or between
contexts in a single jurisdiction®. Lawyers do not seem to have a perfectly clear vision of their
world, which is still predominantly rooted in the Westphalian system*. Whereas a new polycen-
tric and multipolar world is on the rise, we in law operate on mostly old national legal devices.
Equally, coming to the defence of the predominantly nation-oriented® nature of our subject, the
reader is reminded that ‘early modern education [as a whole] was typically aimed at nation-build-
ing, which meant efforts to shift people’s loyalties from the bonds established in their local com-
munities to the nation as the center of economic, moral cultural, political and social gravity [...].
The function of education was therefore not only related to the rationalisation® of an increasingly
knowledge-based society or life world. Education was also geared towards nationalisation’of life

! Von Ihering R. Geist des Romischen Rechts. Vol. 1. Leipzig, Brockhaus, 1924, P.15, as quoted in Smits J.
Convergence of Private Law in Europe: Towards a New Tus Commune? E. Oriicii, D. Nelken (eds.). Comparative
Law: A Handbook. Oxford, Hart Publishing, 2007, p. 230.

? Emphasis added.

> Twining W. A Cosmopolitan Discipline? Some Implications of “Globalisation” for Legal Education.
International Journal of the Legal Profession, 2001, no. 8, p. 28.

* Bethlehem D. The End of Geography: The Changing Nature of the International System and the Challenge
to International Law. European Journal of International Law, 2014, no. 25, p. 17.

° See Nussbaum M. Cultivating Humanity in Legal Education. University of Chicago Law Review, 2003,
vol. 70, pp. 265, 275.

¢ Emphasis in original.

7 Emphasis in original.
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worlds™. So was, and to a great extent still is, law. The historically modern study of law has been
a central part of the enterprise known as the ‘nation-state’

Cosmopolitanism, one would like to propose, addresses exactly this problem: it recognises
the diverse approaches taken by lawyers around the world. Peculiarly, to this day, our discipline
generally neglects the fact that different lawyers around the world address similar legal problems
by taking different approaches to such problems, only for them to often reach similar results
(subject to exceptions in certain areas of law)°. As such, the discipline operates, at primary degree
level, in a sort of epistemic limbo. For instance, law graduates, nurtured in domestic law, are not
actually aware of the fact that ‘their mind set has been shaped out of their own legal culture and,
more particularly, out of the environment in which they studied’™. Even more remarkably, the
discipline does not yet seem to fully recognise that transnational legal processes change the face
of states'. Accordingly, law changes at a faster pace than legal education does. Lawyers are, to
this day, creatures of intellectual habit who operate predominantly using established domestic
legal devices. Our lawyers are domestically indoctrinated. Yet they do not comply with a single
doctrine or a set of beliefs that students of other disciplines comply with in their studies and their
enquiries (whether academic or professional). An American lawyer is educated and trained in a
different way than, for instance, a French lawyer. Our lawyers may think global but still largely fo-
cuslocal™. It is posited that a cosmopolitan ethos in law degrees around the world will certainly
remedy this unfortunate and epistemically provincial state of affairs.

The Law School Does Not (Have To) Prepare Practitioners Only

One often presumes that an entrant to a school or faculty of law is an individual who is
mainly driven by a desire to become a law practitioner or, at the very least, a professional who
will engage with law and legal practice in one way or another. Nothing, of course, could be
more damaging to the discipline of law than the peculiar obsession of law academics and law
students relating things to matters which cannot always (and perhaps ought not to) be related
to one another, namely the theoretical and academic examination of law (with or without a
practice-oriented learning diet) with legal practice. Whilst legal theory and legal practice are
inseparable friends, they serve different purposes during the course of one’s path within the
realm of law. Academic law is one thing; the practice of law is quite another. It is only human
for our law students, their parents and law academics to wish to link the theoretical examina-
tion of law to future employability in law; however, this is not the main aim of our operations
at the schools and faculties of law. Our aim is to produce excellent legal minds. The cultivation
of intellect amongst our student body is what we in academic law are predominantly expected

8 Ronnstrom N. From Globalist to Cosmopolitan Learning: On the Reflexive Modernization of Teacher
Education. Ethics and Global Politics, 2012, no. 4, p. 202.

% In relation to this, one may wish to refer to the leading presumption of comparative law, the presumption
similitudinis: Zweigert K., Kotz H. An Introduction to Comparative Law. Oxford Univ. press, 1998, p. 40. N.B.
the presumption is rebuttable: Kotz H. Trento Project and its Contribution to the Europeanization of Private
Law in M. Bussani, U.Mattei (eds.). The Common Core of European Private Law. The Hague, Kluwer Law
International, 2003, p. 212.

10 Steiner E. French Law: A Comparative Study. New York, Oxford, Oxford Univ. press, 2010, p.199.

"' With regard to the fact that such processes change the face of states, see e.g. Kim M., Heger Boyle E.
Neoliberalism, Transnational Education Norms, and Education Spending in the Developing World, 1983-2004.
Law and Social Inquiry, 2012, p. 367 ff.

2 Twining W. Cosmopolitan Legal Studies. International Journal of the Legal Profession, 2002, no. 9, p. 102.
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to do. Let us, therefore, be permitted to propose that the academic and theoretical study of law
is to be cultivated in academic environments, while the practice-oriented training in law is to be
cultivated in vocational and practice-oriented environments. Law schools and law faculties nur-
ture legal minds; they are not a preparatory stage for one’s professional legal development. After
all, ‘[m]ost will nowadays agree that legal education should be more than a vocational training for
the practice of the profession in a particular jurisdiction’. The author posits that it is up to law
graduates to make a conscious decision as to whether or not they wish to follow a practitioner’s
path following graduation. This decision is not to be made by the state, a ministry or some other
remote body to prepare them through a vocation-oriented sort of academic provision by imply-
ing a certain choice to them. The imposition of a certain professional world view on our future
law graduates does not present us with an ideal option, and it certainly falls foul of the tenets of a
liberal education. Let it be emphasised and remembered that in the faculties and schools of law,
we, first and foremost, develop free academic personalities who are expected to excel at law. It is
up to these free personalities to make choices regarding their future professional development,
education and training upon graduation. It is for them alone to do so. The rest of us must offer
them perfect choice, for perfect choice is all we can and ought to offer them. But we need to do so
by inspiring them to law and its multiferous manifestations (not streamlining them to law, as can
often be the case) and by inspiring them to a new ethos of legal cosmopolitanism, a new ethos of
excellence. Additionally, whether these personalities become legal practitioners is a very different
question. For the avoidance of misunderstanding, one does not advocate the full disengagement
of the theoretical study of law from all practice-oriented exercises (and vice versa). Mutual bor-
rowings between the academic learning of law and the vocational and more practice-oriented
training in law are possible and often desirable, albeit less frequently than one might presume.
Rather, one proposes a re-invigoration, a re-alignment of law curricula towards what the aca-
demic study of law ought to be: academic law. It is, therefore, the aim of this paper to promote the
spirit of cosmopolitanism, predominantly through the academic learning of law; as legal practice,
by definition, tends to operate by considering domestic matter'.

It is vital for law educators to realise and appreciate that the study of law, as a largely nation-
oriented exercise, is a recent historical phenomenon. Nor is it always ideal, as already stated, to
relate the study of law to employability in law, another recent trend in academic legal circles.
Arguably, not all of our students study law to pursue law-related professions and/or environ-
ments. When students from all over Europe flocked to study law in medieval Bologna, they
did not do so out of so-called employability considerations, even though one could certainly
argue that those Bologna law graduates were equipped with an excellent type of legal educa-
tion, which in turn could transform them into excellent jurists. This is exactly the point that
one wishes to put forward in arguing in favour of a cosmopolitan type of legal education for our
lawyers: by instilling the ethos of cosmopolitanism we could inspire them to law; by inspiring
them to law, we could prepare excellent, rigorous, future lawyers. To put it bluntly: law is not
taught's; law is learnt through nurturing. To learn law, one must aspire to law. But to aspire to
law, one must aspire to what the author calls a cosmopolitan legal ethos, a world-class ethos
of excellence in law. Is that to say that a cosmopolitan legal ethos is a sine qua non of modern
legal education? Not necessarily, and certainly not automatically. Yet, to this author, it seems at

' Dedek H., de Mestral A. Born to be Wild: The Trans-Systemic Programme at McGill and the De-
Nationalization of Legal Education. German Law Journal, 2009, no. 19. p. 889.

!* This proposition is not one which is free from exceptions. Thus, European lawyers would readily attest
these days that national European legal practice becomes increasingly internationalised.

'* E.g.Husa J. Turning the Curriculum Upside Down: Comparative Law as an Educational Tool for
Constructing Pluralistic Legal Mind. German Law Journal, 2009, no. 10, p. 914.
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the very least peculiar that the students of Irinerius may have had a greater chance to acquire a
cosmopolitan legal ethos in their studies in medieval Bologna than the myriads of lawyers who
graduate from modern law schools in Europe, America and elsewhere. Thus, the question will
not be what sort of education we could have for our future law graduates, but rather what sort
of education we ought to provide for them. One can ‘produce’ lawyers who excel in acquiring
excellent legal substance and legal procedure skills during their academic years, and during
their years of initial legal training), but is that the same as ‘producing’ excellent jurists?

The Inevitable Anathema of Prevalence
of Homines Speciales in the Law School

In addition to law being an insular subject, academic lawyers ideally present themselves as
(and often are) highly specialised scientists. In the interests of economy of space, one will not
examine the validity of such a claim here, but even a naive person would readily observe that
the division of law scholars in academic environments is predominantly based on persons of
highly specialised expertise. Academic legal environments today comprise homines speciales.
This clearly comes at a high price: law schools and law faculties around the world employ spe-
cialised academic personnel who often fail to observe and aspire to the overall epistemic unity
of the subject of law, notwithstanding the fact that such specialised personnel may often be
incapable of aspiring to the overall epistemic unity of academic subjects as a whole. The para-
dox here is that, whilst these academics have to deliver a liberal type of generalist education,
their very professional outlook points to specialism. Again, for avoidance of misunderstanding,
one does not advocate the reduction or the limitation of specialisations, as these clearly serve a
purpose. This division of academic personnel is universal practice across academic disciplines
and higher academic institutions around the world. However, the over-specialisation of law
academics (and by extension the over-specialisation of law students) may eventually separate
academic law from the overall epistemic unity of the discipline of law. To put it in other words,
it is essential for law specialists in academic environments to appreciate and inspire to the
overall unity of the subject of law when they proceed with their otherwise specialised enquiries
(whether in research terms or in didactic terms). Even so, one’s affection for their law speciali-
sation ought not blur their vision towards the wider unity of academic law as a whole.

A Thought Experiment: Law Academics
Prescribing Law Degrees to a Greater Extent

One of the peculiarities of law is the fact that it is regulated by different legal players across
different states. Whilst perfectly democratic as an exercise, one often ponders how this affects
the epistemic position of law. Perhaps the fact that law degrees around the world are regulated
by different legal players causes law to be a convoluted educational reality in real terms. The fact
remains: law is regulated by different legal stakeholders around the world, which creates a sort of
epistemic chaos. For instance, in many European countries the ministries of education prescribe
the structure, content and the length of law degrees's. In England and Wales, much of the first law
degree is prescribed by non-academic bodies, namely the Bar Standards Board and the Solicitors
Regulation Authority". In the United States, law degrees are characterised by an emphasis on le-

16 Twining W. Cosmopolitan Legal Studies, p. 101.
'7 Academic Stage Handbook v. 1.4 (Bar Standards Board and Solicitors Regulation Authority, July 2014).
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gal training®, with a ‘growing but ambivalent™ use of adjunct faculty for economic reasons®. Nei-
ther approach is, of course, ideal. In the former case, as in many continental educational systems,
a political body prescribes the law degree; whilst in the latter case, that of England and the United
States, a practitioner’s office effectively carries out the same responsibilities, even though some
might opine that in such a case academic degrees are de facto deemed to be semi-professional
degrees. Legal education, therefore, seems to thrive on chaos, as Sexton once said:

‘[T]he description of [law] schools and curricula provided [...] displays an astonishing va-
riety of form: the smallest school has 40 students, the largest over 40,000; some accept students
after secondary school, others only after a university education; some operate under regulatory
schemes that govern the degree-granting process, others in a laissez-faire environment; some
qualify their graduates ipso facto for law practice, others (as in the United States) provide only a
predicate for a competency exam, which in turn qualifies successful candidates for law practice,
and still others operate without regard for competency exams™.

Peculiarly, law academics around the world do not seem to be doing enough in prescribing
overall frameworks for academic law degrees. To put things into pragmatic perspective, law
academics have ultimately little say in the way overall degrees (especially at first-degree level)
are formulated, even though this rule comes with notable exceptions. Ultimately, first law de-
grees are frequently influenced by factors outside of legal educators’ control. One could argue
that this is a positive state of affairs. Others would argue that this can be perceived as a nega-
tive status quo. Also, there exist epistemic misunderstandings in the way many law academics
perceive the academic study of law. Law is not like medicine, where professionals traditionally
have a considerable say in the way medical degrees are formulated and delivered. Law is about
preparing legal minds. One, therefore, questions the interference of political and practitioner
forces in the prescription of academic law degrees: the former’s motives might proceed beyond
legal educational ideals, whilst the latter might overemphasise vocational skills in the academic
learning of law. As such, one also questions the overemphasis on legal training in otherwise
academic law degrees. Law schools and faculties are not necessarily about employment prepa-
ration; nor are they employment points for practitioners to be readily offered a career path. Law
schools and faculties may, of course, choose excellent law practitioners in enriching their fac-
ulties; however, such a practice should be the exception, rather than the rule, in the academic
learning of law. Concurrently, one observes that, under the current status quo, there is close to
utter apathy in academic first law degrees vis-a-vis cosmopolitan understandings of the legal
world, a theme is not even mentioned in the relevant prescriptions of law degrees.

The Ideal of Liberal Education

The ideal of liberal education expects us to nourish free academic personalities. In any case,
there seems to be in principle compatibility between educational orthodoxy in law, liberal legal
education, and cosmopolitanism. Cosmopolitanism offers our future lawyers a new sense of
freedom, arising out of the appreciation for diversity. Liberal education expects universities to

18 Sheppard S. (ed.). E. Allan Farnsworth: Introduction to the Legal System of the United States. 4™ ed.
Oxford University Press, 2010, p. 21.

1% Siegel D. The Ambivalent Role of Experiential Learning in American Legal Education and the Problem of
Legal Culture. German Law Journal, 2009, vol. 10, p. 816.

2 Tbid.

2! Sexton J.F. Out of the Box. Thinking About the Training of Lawyers in the Next Millennium. University
of Toledo Law Review, 2001, vol. 33, p. 189.
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recognise the primacy of the intellect?>. Such education does not necessarily prepare students
for becoming professionals®. This type of education treats our academic citizens, our students,
as individuals, whilst expecting them to willingly commit themselves to education®. Finally,
liberal legal education is one which stresses the need for the development of cognitive capaci-
ties such as analytical skills, reflection and self-discovery in addition to emphasising moral ed-
ucation®. Close to the above, it is posited that future liberal legal education can only strengthen
out of a new spirit of cosmopolitanism.

A Cosmopolitan Ethos for Future Lawyers

Cosmopolitanism has to do with the creation of world-class citizenry. Cosmopolitanism,
therefore, effectively relates to a moral commitment to the universal human community®. The
idea of cosmopolitanism was conceived and developed in ancient Greece through the teachings
of Democritus, Socrates, Plato, Diogenes and Hierocles. Overall, Greek cosmopolitanism hovered
between the philosophical forces of cynicism and stoicism. In modern times, the idea of ‘cosmo-
politanism is rooted in philosophy, ethics, and education and maintains that there are universal
values across cultures and peoples, yet it also demands respect for legitimate differences. The
modern recalibration of the notion of cosmopolitanism has been established through the writings
of Kant®. Kantian cosmopolitanism is of liberal ilk, as is the ilk of those who built upon Kant’s
liberal cosmopolitanism, namely, Mannheim, Elias, Adorno and Arendt amongst others®.

Cosmopolitanism in law has to do with the creation of world-class legal citizenry. The idea
of cosmopolitanism in law, however, is a sort of terra incognita®™. This state of affairs can be
generally credited to the rise of the nation-state from 1648 and, by extension, the rise of legal-
political nationalism in Europe (and beyond) from the 19% century (even though one could
argue that so-called political romantic nationalism was already existent in the scholarly writ-
ings of 18" century Europe). Whilst the idea of cosmopolitanism is rather foreign to law, innate
cosmopolitanism holds a long tradition in at least one area of law: international law*'. Other-

2 Burridge R., Webb ]. The Values of Common Law Legal Education: Rethinking Rules, Responsibilities,
Relationships and Roles in the Law School. Legal Ethics, 2007, vol. 10, p. 77 citing Newman J. The Idea of a
University. Notre Dame, University of Notre Dame Press, 1982.

 Burridge R., Webb ], op. cit., p. 77.

2 Ibid.

> Tbid.

% Flood J., Lederer P. Becoming a Cosmopolitan Lawyer. Fordham Law Review, 2011-2012, vol. 80, p. 2514.

7 Coryell J., Spencer B., Sehin O. Cosmopolitan Adult Education and Global Citizenship: Perceptions From
a European Itinerant Graduate Professional Study Abroad Program. Adult Education Quarterly, 2014, vol. 64,
p. 145 quoting Appiah K. Cosmopolitanism: Ethics in a World of Strangers. N.Y., Norton, 2006 and Langran L.
Global Citizenship, Governance, and Identity in the Post-Westphalian Age. Paper presented at the annual
meeting of the Northwestern Political Science Association in Philadelphia, November 2011.

# E.g. Sato Y. Towards the Institutionalization of Cosmopolitan Law-Making. Alberta Law Review, 2009,
vol. 46, p. 1146.

* Kemple T. Mannheim’s Pendulum: Refiguring Legal Cosmopolitanism. UC Irvine Law Review, 2014,
no. 4, p. 292.

¥ Platsas A. Enhancing the Cosmopolitan Element in the Law Curriculum: The Lessons of Comparative
Law. D. Frenkel(ed.). Legal Theory, Practice and Education, Atiner Athens 2011, p. 42-43.

*! Gordon G. Innate Cosmopolitan Tradition of International Law. Cambridge Journal of International and
Comparative Law, 2013, no. 2, p. 906.
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wise, lawyers have little interaction with the idea of cosmopolitanism. Moreover, law academics
often pragmatically assume the reciprocal relationship between the nature of their legal system
and the nature of legal education leaves little space for universal thinking to flourish in the
academic element of their legal education®. As Dainow stated in the 1960s:

‘There is naturally a direct reciprocal influence between the nature of a legal system and the
pattern of legal education. The nature of the former promotes the method of the latter, which
in turn perpetuates the original character of the system. The program of law studies and the
method of legal education establish and fix the fundamental understanding and the mode of
thought which condition the individual for his entire professional career’.

Furthermore, Kamba, writing in the 1970s was aware of the problem: ‘One is inclined to
think that the solutions of one’s legal order are the only possible ones™*.

Not much has changed since the 1960s and the 1970s when Dainow and Kamba shared
their views. Legal systems affect legal education, and legal education perpetuates the original
character of legal systems. This is far from ideal. At best, academic legal education can be deemed
conservative and relatively stable. At worst, legal education can be deemed as a static state of af-
fairs. Our law students often tell us that predictability, the law itself (as in norms and structures),
is what they want in their studies. Our response, as law academics, ought to be that the creation
of excellent academic personalities with the potential of becoming excellent legal professionals
(or indeed in any other professional field) is our goal. The understanding of law and related legal
skills form only one element (indeed the most important element for many) for training a law
graduate. Our law graduates must be prepared for future challenges rather than assume their roles
through a parochial sort of legal education. To prepare such graduates for the future, it is not suf-
ficient to equip them with relevant substantive legal skills and transferrable skills only. As law is a
‘traditional’ subject, one’s recommendation would be for a cosmopolitan ethos, which would de-
fine the studies of our future lawyers. This type of ethos would certainly come in agreement with
the ever-growing recognition of cosmopolitan law itself. After all, cosmopolitan law is expected
to offer a better framework for the future citizens of the world*.

Academic educators, on the other hand, do not just enable their disciples to pursue knowl-
edge. Our purpose is also to build and mould excellent academic personalities”. Academic citi-
zenry is acquired though the mastery of cognitive substance, but also through the formulation
of excellent character. Legal educators must be constantly reminded of their dual role. Whilst
‘doctrinal mastery of positive law’*® is part and parcel of the academic element of one’s legal
education, the mastery of such law is not to be seen as the only leading element of modern legal
education. Our future lawyers must excel not only in law itself, but they must also be able to

32 Steiner E. op. cit. p. 199 quoting Dainow J. The Civil Law and the Common Law: Some Points of
Comparison. American Journal of Comparative Law, 1967, no. 15, p. 428.

* Dainow J. op. cit., p. 428.

* Kamba W. Comparative Law: A Theoretical Framework. International and Comparative Law Quarterly,
1974, vol. 23, p. 491.

*> Arthurs H-W. Law and Learning in an Era of Globalisation. German Law Journal, 2009, no. 10, p. 638.
% Sato Y. op. cit., p. 1160.
%7 For a detailed discussion on liberal legal education see e.g. Burridge R., Webb J., op. cit., pp. 74 — 80.

* Dedek B., de Mestral A. Op.cit. P. 896 referring to Leibefried S., Mollers C., Schmid C., Zumbansen P.
Redefining the Traditional Pillars of German Legal Studies and Setting the Stage for Contemporary
Intedisciplinary Research. German Law Journal, 2006, no. 7, p. 661 and Dedek H. Recht der Universitit:
“Wissenschaftlichkeit” der Juristenausbildung in Nordamerika. Juristenzeitung, 2009, vol. 64, pp. 540, 541.
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deal ‘with people from different countries, different cultures, with different world views [...]".
A cosmopolitan ethos for our law graduates would certainly allow us to maintain more actively
the notion that we are not simply academic educators who deliver knowledge to our student
body. This ethos would actually enable us to maintain to a certain extent that we produce or, at
the very least, attempt to produce excellent academic and culturally sensitive personalities. Ac-
cordingly, one cannot overemphasise the character-building qualities of a cosmopolitan legal
ethos for our academic law citizens.

Law is a subject which traditionally swings between generality and particularity*. However,
a new development is the intensification of such a dialectic beyond domestic realities vis-a-
vis a spectrum of urisdictions, traditions and cultures™'. In a sense, cosmopolitan law offers
us a unique opportunity for interaction across borders*?. Of course, the proposed model of
cosmopolitanism is one which asks future lawyers not to be detached from time and place®.
Our proposed model of cosmopolitanism balances the local with the universal. Perhaps then
cosmopolitanism as a whole and cosmopolitan law in particular would help future jurists to
assume a stand somewhere between the traditional extremes of generality and particularity
in domestic and extra-national legal enquiries and discourses. Even leading legal educational
systems are in need of a new cosmopolitan ethos for their future law graduates. In the USA,
which otherwise provides a setting for a particularly inward-looking** educational legal real-
ity, the cosmopolitanisation of law curricula becomes more pressing than ever. Peculiarly, the
perplexing term of globalisation (as opposed to cosmopolitanisation) is a preferred term in the
USA. Semantics aside, American legal education (just like European legal education) is in need
of recalibration. In Europe, too, the so-called ‘Europeanisation’ of legal curricula might also
result in a ‘paradigm shift away from the study of law as the study of a “system” of positive law
of a certain jurisdiction, and towards a de-contextualised, maybe more abstract study of legal
questions that reach beyond jurisdictional boundaries™. As such, in legal educational terms,
Europe, seems to be in a slightly better position than the United States and elsewhere due to
the extra-national binding nature of modern European Union law and European human rights
law, which directly affect European legal curricula. Additionally, in Europe, there is currently
a flourishing of numerous law exchange programmes. Furthermore, as Twining reminds us,
in a country like the UK (and by extension in any other EU country), there remain only a few
areas ‘of [...] law or practice today that are wholly domestic™*. This, he opines, is an example

¥ Martini C., Susler D. Inside Out: Going Global Should Be for Everyone. Chicago Lawyer, October 1, 2011
as cited in Silver C. Getting Real About Globalization and Legal Education: Potential and Perspectives for the
U.S. Stanford Law and Policy Review, 2013, no. 24, p. 460.

“ Twining W. A Cosmopolitan Discipline? Some Implications of “Globalisation” for Legal Education
International Journal of the Legal Profession, 2001, no. 8, p. 33.

! Ibid.

> Kleingeld P. Kant’s Cosmopolitan Law: World Citizenship for a Global Order. Kant’s Review, 1998, no.2,
p- 75.

# Cf. An-Na’im A. Globalization and Jurisprudence: An Islamic Law Perspective. Emory Law Journal, 2005,
vol. 54, p. 31.

“ For an explanation of the reasons behind the resistance of the American legal educational model to
reform, see Fine T. Reflections on U.S. Law Curricular Reform. German Law Journal, 2009, no.10, pp. 729-734.
On the narrow and domestic-oriented model of the prevailing model of the US legal education, see Nussbaum
M. Op. cit. Pp. 276-277.

* Dedek H., de Mestral A. op. cit., p. 896.
* Twining W. Cosmopolitan Legal Studies, pp. 99-100.
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of how our discipline becomes increasingly cosmopolitan®. In any case, even beyond Europe,
international organisations currently affect the global education policy**. It can be said that this
effect will also be felt in due course in legal curricula, which in all probability will resemble an
ethos of excellence based on the cosmopolitan legal education ideal.

The following sections will examine the subject in the context of globalisation and its forces.
In this respect, one wishes to initially propose that globalisation and cosmopolitanism contra-
dict one another. The former, an economic phenomenon, wishes to impose uniformity; the lat-
ter, a philosophical-sociological phenomenon, wishes to promote the appreciation of diversity
and the creation of only certain convergence. Cosmopolitanism can accommodate globalisa-
tion. Globalisation does not necessarily accommodate cosmopolitanism. Globalisation unites,
while cosmopolitanism fragments and unites. Globalisation is a robust and dynamic force.
Cosmopolitanism is a subtle and serene force. Law, unsurprisingly, occupies a middle ground
between these two phenomena. Nonetheless, globalisationhas affected and continues to affect
modern law significantly. As Arthurs maintained, globalisation bears four effects on law: first,
the perception of the rule of law has consciously or unconsciously changed to the point that
it now ‘emphasizes the protection of economic interests against encroachments of the state’®;
second, future generations of law students and academic law staff may feel more at ease with
global law than with domestic law™; third, globalisation seems to have effectively strengthened
the national executives and judiciaries which participate in the globalisation phenomenon (to
the detriment of the power of legislatures around the world)*'; and fourth, globalisation has
disassociated the idea of law from the idea of the state® (for the wrong reasons one may wish
to add, as globalisation started out as an economic phenomenon, paying little attention to legal
theory or, more precisely, to general jurisprudence). Where does this leave us in legal educa-
tional terms? Clearly, if we are to inspire a stronger cosmopolitan ethos in our students, we
need to ensure that legal education starts from the traditional-cultural understanding of the
rule of law. Additionally, in legal educational terms, cosmopolitanism should, in principle, be
related to a democratic understanding of the legal world (as opposed to the limitation of the
powers of legislatures through globalisation). Finally, cosmopolitan learners ought to appreci-
ate the idea of disassociating law from the nation-state.

Globalisation has also affected the identity of certain law schools around the world. We
shall not examine here the emptiness of the terms ‘global law school’ and ‘global lawyer, as
these terms are like clanging cymbals, devoid of any real substance for educators in law (and in
all probability for the overwhelming majority of law practitioners and graduates). Terms such
as ‘global legal education’ might sound great for the purposes of marketing law courses, but
offer little to a comparative legal scholar in real terms (especially when there is no such thing
as a ‘global” legal education)®. Nonetheless, ‘the phenomenon of globalisation’” has resulted in
‘[u]niversities hir[ing] more foreign faculty, offer[ing] courses in English, creat[ing] exchange

4 Tbid., p.100.

* E.g. Kim M., Heger Boyle E., op. cit., p. 374.
* Arthurs H. Op. cit., p. 633.

50 Ibid.

5 Ibid., p. 634.

% Ibid., p. 635.

>3 The author has previously discussed the feasibility of so-called global type of legal education; see Platsas A.
A Cosmopolitan Ethos within a Global Law Curriculum: Comparative Law as its Promoter. Global Studies
Journal, 2009, no. 2, p. 57.

159



Law in the Modern World

programs, and empasiz[ing] the foreign language capabilities of incoming applicants™*.These
are all satisfactory developments when it comes to the further internationalisation of academic
environments, but arguably these developments do not actually offer what ought to be actively
sought: a genuine cosmopolitan legal ethos for future lawyers. Such an ethos would materialise
through the application of different learning diets from the ones currently on offer.

A cosmopolitan legal ethos for our future graduates will predominantly, if not exclusively,
emanate through the flourishing of comparative legal studies*. Comparative law is the cosmo-
politan answer of modern law. Comparative law is, by definition, configuration and design,
the subject that can, and ought, to drive the need for a more cosmopolitan legal education for
future lawyers. Comparative law creates a better understanding of one’s legal system*, but more
importantly, it ‘creates the awareness of the place of one’s own legal system in an international
legal order in development’™. It is the author’s conviction that the cosmopolitan ethos of our
future law graduates would be greatly enhanced through socio-legal enquiries in their studies,
i.e. through appreciation of domestic socio-legal realities, as well as through appreciation of
foreign socio-legal realities. Legal history is a subject that would enhance the cosmopolitan
ethos of our law students. The study of law and economics would also be beneficial, especially
for our European law students (as American law students are already privileged to undertake
this subject in their legal studies). Our list would not be complete if we failed to include legal
theory and international law, classic fields of legal enquiry that deal with different understand-
ings and perceptions of the legal world. One is reminded here that ‘international legal analysis
teaches the importance of pluralism and multi-disciplinarity in legal analysis®**. With regard
to the theme of inter-disciplinarity/multi-disciplinarity, it should be stated that, whilst inter-
disciplinary/multi-disciplinary studies are not necessarily a priority in the creation of a cosmo-
politan legal ethos amongst our students, such studies should eventually define the modern law
curriculum and indirectly promote a more cosmopolitan understanding of law (in that other
disciplines are more epistemically unified than law). It is, therefore, hoped that future law cur-
ricula will address the issue of inter-disciplinarity and multi-disciplinarity, especially if such a
provision further strengthens the cosmopolitan ethos of our law graduates.

In any case, our future law graduates need to aspire to what has been termed as ‘informed,
culturally sensitive coexistence’™®. Not all of our lawyers will excel in the practice of European or
international law. They do not have to. Nevertheless, it becomes a crucial question whether our
lawyers in the 21% century ought to be educated and operate as 20" century lawyers. These days
a wide variety of ‘situations invoke legal issues that transcend legal (or sovereign) boundaries™".
Perhaps, Chesterman is correct in stating that ‘our [future] lawyers need]...] to be comfortable

** Goedde P. Globalized Legal Education, Human Rights Lawyering, and Institutional Form: The Case of
A Refugee Law Clinic in South Korea. Clinical Law Review, 2014, p. 375.

> E.g. Nussbaum M., op. cit. P. 275; Platsas A., op.cit. P. 62, 66-69; Platsas A. Enhancing the Cosmopolitan
Element in the Law Curriculum: The Lessons of Comparative Law. D. Frenkel (ed.). Legal Theory, Practice and
Education, pp. 43-47.

% Zweigert K., Kotz H., op. cit. P. 21; Akkermans B. Challenges in Legal Education and the Development of
a New European Private Law. German Law Journal, 2009, no. 10, p. 807.

57 Ibid.

¢ Emphasis in the original.

% Menkel-Meadow C., op. cit., pp. 106-107.

8 Coryell ., Spencer B., Sehin O., op.cit., p. 145.

' Menkel-Meadow C., op. cit., p. 99.
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in multiple jurisdictions™. For this to occur, legal educators must ensure that the intercultural
competency of their student bodies is nourished. Williams alerts us to the fact that three elements
establish such a competency: first, the cognitive element (knowing about other cultures); second,
the affective element (being able to be flexible in adapting to new situations); and third, the be-
havioural element (resourcefulness and skills when dealing with situations affected by cultural
aspects)®. Lawyers too need to aspire to such skills. They do not have to be experts in more than
one jurisdiction or in more than one system of law (e.g. regional law or international law), but
they, at the very least, should be capable of understanding foreign legal matter through a spirit of
cosmopolitanism and intellectual openness. Above all, they must be driven by the appreciation of
diversity®. After all, this is what cosmopolitans do. However, our future law graduates should also
be able to recognise the need for an ius commune in designated and culturally neutral areas of law
in addition to the fact that ius cogens considerations ought to occasionally define their thinking®.
To recap, a legal ethos of excellence aspiring to cosmopolitanism ought to be balanced: sensitive
to foreign legal cultures, but also cognizant of the need for unity in certain areas of law .

Designing an excellent legal education syllabus that has cosmopolitan credentials remains,
or, at the very least, ought to remain, the responsibility of law educators (save for the constraints
imposed on them by governmental and/or professional bodies). One, therefore, presumes a mini-
mum degree of academic freedom in the design of law curricula around the world, for, if there is no
such freedom, the question of a cosmopolitan legal education becomes close to irrelevant. In any
case, academic freedom ought to allow us to succeed in that in which we, in legal education, may
have failed already: open up things, but also to demarcate things. Discipline and imagination ought
to define our operations, as Zweigert and K6tz remind us elsewhere. Achieving the right balance
between a strict legal element and a more liberal one in a modern law curriculum can be achieved
through a stronger sense of cosmopolitan orientation in our law curricula. Again, this presumes a
minimum degree of academic freedom, including the freedom from interference during the course
of building academic curricula. Furthermore, legal educators are actually asked to move away from
the narrow confines of educational navel-gazing. To be more precise, the author has observed
law colleagues from around the world spending a considerable amount of their academic life in
‘perfecting the specific; i.e. the subject(s) which they would deliver. Whilst most legitimate as an
exercise, this exercise is in itself problematic in that excellent colleagues find themselves operating
in the wider confines of dysfunctional legal syllabi. Almost perfectly balanced subjects, in legal
educational terms, may be compromised by out-of-date educational frameworks. It follows that it
is the strategic educational blueprints in law, which we must first rightly tune. A re-orientation
of such syllabi towards the cosmopolitan would be nothing short of a great opportunity to cor-
rect generalities, as well as the specificities, in the delivery of our subject.

62 Chesterman S. The Evolution of Legal Education: Internationalization, Transnationalization, Globalization
German Law Journal, 2009, no. 10, p. 877.

¢ Williams R.The Reflective Model of Intercultural Competency: A Multidimensional, Qualitative
Approach to Study Abroad Assessment. Frontiers: The Interdisciplinary Journal of Study Abroad, 2009, vol. 18,
pp. 289-290.

¢ Cf. Glenn H. Integrating Civil and Common Law Teaching Throughout the Curriculum: The Canadian
Experience (2002-2003). 21 Penn State International Law Review 74; Glenn concludes that the appreciation of
the diverse is the object of transnational legal education.

% On a similar vein Burridge and Webb note that ‘[lJocalism and internationalism [...] are integral to the
study of law.: Burridge R., Webb J., op. cit., p. 92.

¢ For interesting parallels with regard to universalist and particularist understandings of modern law, see
Menkel-Meadow C., op. cit., pp. 111-112.
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Modern legal educators would also commit a fundamental mistake if they saw their sub-
ject as one operating in isolation or insulation from the developments of our global age. Quite
surprisingly; even advocates of a more internationalised legal education often simultaneously
conceal and reveal a fear of foreign lawyers becoming better than the exclusively domestically
educated lawyers®”. Obviously, as academics we do not (have to) see our domestic students with
a more positive eye or be more concerned with them than we would be with our foreign stu-
dents (even by way of mere implication). A more cosmopolitan type of education is the ques-
tion, even if it is foreign students or, as it currently stands, postgraduates who mainly benefit
from it in the first place. At this point, it must be noted that the situation is far from ideal in
other areas of education (e.g. in primary and secondary education around the world). For in-
stance, teacher reform in the 21 century can still be perceived as functional, with themes such
as ‘economic growth, effectiveness and competitiveness® dominating the educational agenda
‘at the expense of other important aims of education in the global era, such as the development
of reflective and communicative capacities and education for cosmopolitan citizenship®. Yet,
the transnationalisation of real life will inevitably lead to the transnationalisation of education.
Equally, the transnationalisation of real law will eventually lead to the transnationalisation of
legal education”. Legal educators cannot afford to offer their students, what Husa has called
‘mono-understanding) i.e. a single world-view of things based on one’s own legal system”. In
this respect, métissage, a Canadian post-pluralist proposition for a type of legal education, is
promising, though not perfectly sufficient from the comparative point of view (in that it seems
to have been the empirical proposition of a domestic educational legal reality without taking
into account legal traditions and educational realities beyond the West)”2. Of course, legal edu-
cation does not start or finish in the West. The ideal of a cosmopolitan legal education moves
beyond mixed legal systems (whether these are found in the West or elsewhere). Equally, the
legal educational experience of such systems is beneficial to our thinking of a better type of
legal education, even if such mixed legal realities are limited by their very domestic divisions of
law (e.g. between continental law and common law). Additionally, academic citizenship these
days must come with an international, cosmopolitan type of educational passport. Professional
citizenship requires the same. ‘We now deal with students who expect to move countries” a few
times, seeing themselves as part of a global elite in a worldwide market of talent”. Long gone
are the days when our academic citizens were educated in almost exclusively domestic academ-
ic environments, only for them to operate as professionals in almost exclusively domestic pro-
fessional environments. For lawyers, the credential of a cosmopolitan education becomes ever
more important due to the indisputably traditional character of our subject, which still largely
refuses to become as extrovert as other epistemic disciplines. Thus, whereas a mathematician

7 E.g. Silver C., op. cit. P. 495: ‘But the U.S. is a more important receiving country for law students than it is
a sending country, and as a result, we risk educating a cadre of globally savvy competitor that domestic students
cannot possibly match in terms of experience and expertise relevant to navigating the challenges of a global
practice environment. Emphasis has been added in the italicised entries of this quotation.

8 Ronnstrom N., op. cit., p. 194.

% Ibid.

0 Twining W. A Cosmopolitan Discipline? Some Implications of “Globalisation” for Legal Education, p. 34.
' Husa J., op. cit., p. 919.

72 Kasirer N. Legal Education as Métissage. Tulane Law Review. 2004, pp. 481ff.

7 Emphasis in the original.

74 Chesterman S. The Globalisation of Legal Education Singapore Journal of Legal Studies, 2008, p. 63.
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educated in Japan can freely move to any country and teach mathematics (subject to language
and other relevant professional formalities), lawyers are constrained and often restrained by
the peculiarities of their subject. The classic quote comes from the two leading scholars in the
German comparative legal scholarship, Zweigert and Kétz, who rightly claimed that ‘[t]here is
no such thing as “German” physics or “British” microbiology or “Canadian” geology’”.

The pre-eminence of a cosmopolitan legal education in law schools of the future would
mean that our lawyers would be carriers of a stronger intercultural sensitivity, which, in turn,
would allow them to be better integrated within the concept of global citizenship, as Tarrant”™
put it, albeit referring to such a concept in a slightly different context. How is our call in favour
of a cosmopolitan legal ethos compatible with what has elsewhere been coined as ‘global citi-
zenship'? Ogden posits that global citizenship entails the existence of the following: global com-
petence, global civic engagement and social responsibility”. The existence of a cosmopolitan
ethos in the minds of our future graduates is certainly compatible with global competence, as
the appreciation of legal diversity promotes global cultural sensitivity. Global civic engagement
and social responsibility are more problematic in one’s approximation of those two key charac-
teristics of global citizenship with the concept of a cosmopolitan legal ethos. On the one hand,
one could argue that a cosmopolitan legal ethos expected from our future lawyers would enable
them to undertake global civic matters, whilst in our ever-smaller world, social responsibility
within the domestic sphere is one which is enhanced by the flourishing of a cosmopolitan ethos
amongst our academic citizens. After all, the spirit of cosmopolitanism includes the apprecia-
tion of the domestic sphere in legal and other matters.

In the long run, the intercultural sensitivity of our future law graduates ought to trans-
form itself into intercultural proficiency. Coryell, Spencer and Sehin agree with a definition
of intercultural sensitivity which suggests that such sensitivity is ‘knowledge, skills, and at-
titudes/beliefs necessary to work well with and respond effectively to people in cross-cultural
settings’”®. Arguably, neither of those two levels of cosmopolitanism (intercultural sensitivity
and intercultural proficiency) currently occupy the minds of the overwhelming majority of our
law graduates. Perhaps, student exchange law programmes offer a sort of intercultural and aca-
demic familiarization which lies beyond the domestic, but it is not clear whether this promotes
promote intercultural sensitivity.

One is also wary of the term ‘internationalisation of education, which might otherwise be
perceived as a boilerplate catch-all expression used in an attempt to wash out the academic sins
of often times arteriosclerotic and conservative academia around the world. It is, therefore, the
case that the term is occasionally used as a sort of academic sponge, a magic wand, to wipe out
the shortfalls of often national(ist) or, to put it more mildly, ‘nation-oriented’ academic educa-
tion and curricula.

Law, the old, and the last, bastion of the romantic idea of the nation-state is, of course, the
classical culprit of the predominantly nation-oriented studies in the academic environment.

7> Zweigert K., Kotz H., op.cit, p. 15.

7 Tarrant M. A Conceptual Framework for Exploring the Role of Studies Abroad in Nurturing Global
Citizenship. Journal of Studies in International Education, 2010, vol. 14, pp. 433-451.

77 Ogden A. Education Abroad and the Making of Global Citizens: Assessing Learning Outcomes of Course-
embedded, Faculty-led International Programming(Unpublished doctoral thesis, Pennsylvania State University,

2010) available electronically at http://site.valenciacollege.edu/inz/library/Study%20Abroad%20
%20General/Education%20Abroad%20and%20the%20Making%200f%20a%20Global%20
Citizen%ZODissertation.pdf(accessed November 6, 2014).

78 Coryell ]., Spencer B., Sehin O. Op. cit., p. 148.
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While the term ‘internationalisation’ is nowadays often used and abused in academia, one
should not cast the stone of blame at academics wishing to pursue the so-called internationali-
sation agenda. Their motives must be largely noble. However, one wishes to query whether they
readily relate such an internationalisation educational agenda with a cosmopolitan educational
agenda. For those operating in law the question is of crucial importance: we already have sub-
jects like international law and international human rights law integrated into our curricula,
but is that to say that the mere inclusion of such subjects in our curricula internationalises our
curricula? This is hardly the case. As such, one proposes that a truly internationalised type of
legal education is one which comes with a genuinely cosmopolitan legal agenda. The question
that needs to be answered then is: how strong ought such an agenda to be? The answer depends
on a great variety of paragons, but one can argue that the stronger the cosmopolitan ethos of a
law curriculum, the greater the inter-cultural sensitivity of the lawyers who follow such a cur-
riculum.

The term ‘globalisation of legal education’ is equally as abused as the term ‘internation-
alisation of legal education. A typical example of such abuse is the use of this term by certain
institutions offering so-called ‘double-degree’ qualifications or, more interestingly, by certain
other institutions which organize summer schools abroad. What precisely constitutes a global
education when the degree is offered in two locations? Is the word ‘global’ another empty adjec-
tive of modern legal education? How does spending one’s summer in a foreign law school ‘glo-
balise’ one’s studies? In any case, neither of the above approaches is anywhere near ideal, yet they
are a start. Naturally, neither of the above approaches (legal studies across two jurisdictions and
summer schools) stands for ‘globalisation of legal education’ Yet, we, as law academics, will not be
excused for surrendering legal education to terms which are simply current or fashionable, or for
surrendering our discipline to the forces of commercialisation (even more than we already have).
So too is it important to register the globalist view of learning to an economics imperative (as
opposed to a legal ideal). At this point, it would be important to note that it is the case that such
a view of learning is otherwise representative of a neoliberal worldview”. In any case, it remains
to be seen whether the further commercialisation of academic legal education will compromise
legal education around the world, more than it already has*. On the other hand, there is an abun-
dance of reasons as to why one’s preference towards cosmopolitan learning should prevail over
one’s preference towards globalist learning. First, a cosmopolitan type of learning moves away
from mere functionalism®; second, cosmopolitan learning is characterised by the ‘multidimen-
sionality of the lifeworld®* moving away from sole economic societal considerations®; third, a
cosmopolitan worldview aims at de-parachiolising learning®; fourth, it de-nationalises educa-
tion®; fifth, it creates great awareness of modern challenges of the reflexive®; and sixth, it en-
ables us to avoid the fusion of institutionalised individualism with neoliberal individualism®’.

"?E.g. Nesiah V. Flat Earth for Lawyers without Borders? Rethinking Current Approaches to the Globalization
of Legal Education. Drexel Law Review, 2012 — 2013, no. 5, p. 375.

8 Chesterman S. The Globalisation of Legal Education, p. 65.
8 Ronnstrom N., op. cit., p. 209.

82 Tbid.

% Tbid.

8 Tbid.

% Tbid.

% Tbid.

8 Tbid.
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In concrete terms, cosmopolitan legal education, just as cosmopolitan education as a whole,
is about relational and situational experiences. This type of education moves somewhat away
from the widely dogmatic-doctrinal approach of the traditional academic legal environment
and comes closer to a more dialectical relationship amongst cosmopolitan learners and en-
ablers®. This is legal education that does not use and abuse misleading and inflated terms, such
as ‘global lawyer’®. One, therefore, speaks here of cross-cultural experiential learning®. Any
school or faculty of law could in principle produce lawyers who function and think in legal
terms. But are there schools or faculties of law truly which truly promote cosmopolitan legal
thinking amongst their law students?

Our cosmopolitan legal learners will be graduates who have a strong sense of pluralism
and fallibilism®'. These terms are taken from a recent essay by Merry and De Ruyter, who use
them in the slightly different context of moral cosmopolitanism. For us in law it is important
that our law students have a regard for what lies beyond their known legal shores. One speaks
here of a high degree of legal empathy® as far as foreign legal solutions and legal techniques
are concerned. In addition, it is essential for our cosmopolitan legal learners to appreciate the
efficiency of their domestic solutions, but also (where this is the case) the greater efficiency of
legal solutions abroad. Legal systems, just like human beings, are likely to err®’; they are likely
to come up with inefficient legal devices and systems. Our cosmopolitan legal learners must be
able to recognise weaknesses in their ‘own’ domestic systems. Yet, their responsibility to be able
to do so lies ultimately with their enablers, law educators. It is cosmopolitan legal educators
who will create cosmopolitan legal personalities.

Conclusion

A cosmopolitan ethos for our law graduates is being advocated stronger than ever before. In
a world of advancing legal pluralism, declining authority of the nation-state and law students,
who expect to be better equipped and prepared for future challenges in an ever smaller world,
one cannot sustain the parochial, conservative and often unnecessarily heavily’* doctrinal law
curricula found across the globe. Law schools and faculties cannot simply close their eyes to
forthcoming change. Whether indolent or conservative, the discipline of law as a whole has
not quite achieved a more cosmopolitan and culturally sensitive type of education for its future
jurists. Certain exceptions exist, but they often come out as compromised educational realities.
One swallow does not make a spring, and the few examples of marginally cosmopolitan-ori-
ented curricula do not actually alter the less than ideal state of affairs we face in law curricula.
Law educators hold great responsibility for not inspiring their students, for not taking a
more pro-active role in the building of law curricula in various parts around the world (often
permitting the prescription of such curricula to extra-academic bodies or institutions), and for
not preparing students to acquire a more cosmopolitan ethos for the challenges of the future.

8 Coryell J., Spencer B., Sehin O., op. cit., p. 153.
% Twining W. A Cosmopolitan Discipline? Some Implications of “Globalisation” for Legal Education, p. 31.
% Ibid.

' Merry M., de Ruyter D. The Relevance of Cosmopolitanism for Moral Education. Journal of Moral
Education, 2011, vol. 40, p. 9.

°2 Ibid.
% Ibid. P. 10 (with regard to fallibilism in cosmopolitan moral education).
% Burridge R., Webb J., op. cit., p. 83.
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Law is a magnificent epistemic field. Despite the convoluted nature of our subject, law ex-
cels in catering, where possible, for the social. The very calls of academic freedom should oth-
erwise be best represented by our discipline, the discipline of law. Let us propose that the poten-
tial of our subject is not fully realised because it is constantly limited by its cognitive academic
enquiries to largely ‘domestic’ matter. To be able to nourish academic law is one privilege that
many would envy. To be able to study law and complete a law degree is one of the greatest ac-
colades of one’s academic career. Law, for all its epistemic vices, still flies the flag of theoretical
academic disciplines. Yet, close to the very beauty of our subject, comes great responsibility for
legal educators. What are we to say to our future graduates when they turn to us to ask what we
did to offer them a more cosmopolitan horizon, a more open-ended worldview, a world-class
legal ethos in their thinking? What would our response be if their legal thinking had largely
been confined to national legal matter instead of us taking that one great opportunity, that
unique chance, to produce excellent cosmopolitan spirits?
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1. Introduction

Information technology (IT) plays a crucial role in contemporary society’. It has trans-
formed the whole world into a global village with a global economy. Governments worldwide
depend on the communication and analytical power of IT to manage their e-governance proj-
ects. In India, IT has played an important role in transforming society and the economy. In
the 1980s, India was known as a rich country made up of poor people, with the economy being
predominantly based on agriculture. The Indian economy had been stagnant for almost 200
years, while it was ruled by the British. Pre British India had the best universities and was a
business hub. But today, following liberalization, the Indian economy has been transformed
into a manufacturing and service-based economy, and is now the tenth largest developing
economy in the world®. India’s economy is increasingly integrating with the world economy to
become globally competitive, thanks to scientific, technological, IT-based and IT Enabled Ser-
vices (ITES) contributions towards its development. There is an existing impression that India
has world-class IT. This notion derives mainly from the fact that there is an adequate supply
of skilled labour, alongside the constant growth of Indian software industries, which meet the
demands and expectations of the global IT industry. The emergence of the Indian IT sector
has resulted in drastic changes to the Indian job market. The Business Process Outsourcing
(BPO) and Knowledge Process Outsourcing (KPO) provided huge employment opportunities
for youth, helped solve the unemployment problem* and improved the purchasing power of
the general populace. However, India is still struggling to manage its per capita income and its
position on the Human Development Index’, and is workingto remove social inequality and
inequalities in various infrastructural facilities, such as housing, drinking water, education,
health care, etc. in urban and rural areas.

Forty-nine years since India’s independence, its citizens were commercially introduced to
the Internet. In India, the telecom market is one of the oldest industries. In 1850 India got its
first telegraph line. Currently, India is one of the fastest growing telecoms markets in the world.
It has the world’s second largest mobile market and the third largest Internet user base. The gov-
ernment of India (Gol) has undertaken the project of connecting the country’s 250,000 Gram
Panchayats (local self government in the villages) using Optical Fiber Cable (OFC) through the
National Optical Fiber Network (NOFN)‘. The national telecoms policy sets out the provision
of high quality broadband access to all villages and dwellings by 2020”. The Right to Informa-
tion Act (RTI) 2005 was one of India’s most revolutionary pieces of legislation, providing citi-

! Cowhey P., Kleeman M. Unlocking the Benefits of Cloud Computing for Emerging Economies: A Policy
Overview. San Diego, University of California Press, 2012, pp. 5-16.

* Lee K. R. Impacts of Information Technology on Society in the New Century. Zurich, 2002, pp. 1-6.
* Economy of India. Available at: http://en.wikipedia.org/wiki/ Economy_of India (accessed: 20.08.2014)

* Agarwal R., Syeedun N. Knowledge Process Outsourcing: India’s Emergence as a Global Leader. Asian
Social Science, 2009, vol. 5, no.1, pp. 82-92

° Singh Sanjay K. Information Technology in India: Present Status and Future Prospects for Economic
Development. 2006, pp. 5-14. Available at: http://www.iitk.ac.in/directions/may2006/PRINT~SANJAY.pdf

¢ KPMG Report. Creating Business Models for Inclusive Growth the National Optical Fiber Network. 2013,
pp- 1-52, KPMG

7 Annual Report 2012-13, Ministry of Communication and Information Technology, Government of
India, New Delhi http://www.dot.gov.in/sites/default/files/Telecom%20Annual%20 Rep ort-2012-13% 20
%28English%29% 20_ For%2 0web% 20%281% 29.pdf
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zens of India with access to records of the central and state governments®. The legislation ensured
that the government implement a full-fledged computerization and administration system. This
is one of the best examples of Information Communication Technology (ICT) facilitating a con-
scious attempt of bringing citizens to the centre stage. Citizens are perceived as customers and
clients rather than beneficiaries. The government is planning to address the challenges, includ-
ing power generation, water management, transportation, health care and public safety, in urban
areas by prioritizing it as critical infrastructure through IT. Given India’s vast and robust tele-
communications infrastructure, tremendous growth of IT, the introduction of the e-governance
projects and the RTT, the Gol is considering cloud computing services as a viable option to serve
its citizens and reduce the cost of infrastructure. Moreover, the Gol established cloud infrastruc-
ture and launched the first phase of the ‘GI Cloud;, known as ‘Meghraj”, shown below in figure 1.

State Cloud/
Data Centers

National Cloud
(AppStore | laas |
Paas)

National Cloud
(AppStore | laas |
Paas)

National Cloud
(AppStore | laas |
Paas)

Dedicated
Government Cloud’

' Single Portal for Service Delivery
? Built by private cloud providers

Figure 1. GI Cloud Environment

The rest of the paper is organized as follows: Section 2 introduces the challenges of e-gov-
ernance projects in India; Section 3 discusses Cloud Gandhi engineering; Section 4 presents
cloud computing services as a solution for e-governance; Section 5 presents the Indian govern-
ment’s cloud adoption strategy for the public sector; Section 6 illustrates cloud computing in
rural India; Section 7 discusses cloud computing in urban India; Section 8 explains big data,
data analytics and the openness of government; Section 9 discusses the legal framework for
cloud computing; and the final section concludes the work.

¥ Right to Information Act. Available at: http://en.wikipedia.org/ wiki/ Right_to_Information_Act (accessed:
02.09.2014)

* Government of India Cloud Initiative (Meghraj), 2011, available at: http://deity.gov.in/content/gi-cloud-
initiative-meghraj (accessed: 14.10.2014)
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2. Challenges of E-governance Projects in India

E-governance has improved the relationship between India’s citizens, civil society and
government. It has generally increased trust in government, reduced infrastructure cost, and
eliminate corruption. In short, it provided a platform to evaluate the government.’* Some of
its many advantages include enhancing efficiency, creating transparency and accountability,
and providing access to services, all at a very low cost. E-governance can be the driving force
behind a citizen-centric government. It reinforces innovation in public agencies and empowers
people through information. However, in India, the task of delivering these benefits is poorly
understood. India’s problems tend to stem from important issues, such as governance and cor-
ruption. One of the solutions to these problems is to harness the potential of IT and e-gov-
ernance. The presence of e-governance can provide people with the opportunity to question
the government about things relevant to them, allowing transparency and accountability to be
introduced. The operative word here is the government’s role. It is a question of having political
will. The primary flaw arises from a system which does not lend itself to being transparent. The
lack of commitment and contribution from bureaucrats is the biggest obstacle to e-governance,
while inefficiencies and indifferent attitudes add to further problems.

A transparent e-government initiative would expose nearly all the bureaucrats and politi-
cians through the accountablility towards the government and citizens. The e-government and
other IT initiatives would act as very powerful tools to counter injustice and malpractices,
which are rampant in the current bureaucracy. In government, all e-government projects are
top-down, so local poor people can't utilize the technology for their development due to a
number of existing obstacles. The lack of open standardization of technology, high infrastruc-
ture costs, maintenance costs and the absence of a proper process framework for e-governance
affect e-governance’s capacity to have an impact at village-level and prevent opportunities for
resolving the problems of poverty and inequality. Currently, e-governance projects in India
are run only in certain departments and do not have end-to-end integrated solutions among
them. There is slow development and unsystematic improvement in the implementation and
deployment processes with no reasonable timeframe in place'’. In its Tenth Five Year Plan, the
Indian government announced its intention for India to become a ‘SMART’ (Simple, Moral,
Accountable, Responsible and Transparent) state'>. The Indian government has already ap-
proved the policy of allocating two to three per cent of the budget to IT, yet no comprehensive
central database has been put into place to provide multiplatform opportunities for dissemina-
tion and interaction with information. Some of the obstacles are the lack of encouragement
from various government departments, multiple language problems, third party involvement
in providing IT services to the departments and less computer security awareness with em-
ployees. There is no dedicated IT divisons in various government departments or professionals
with reasonable IT skills, which must be a prerequisite for a successful implementation of an
e-governance projects. Further, Gol identified 33 Mission Mode Projects (MMP)" with clear
measurable outcomes. Their details are shown in figure 2 below.

10 Mistry J., Jalal A. An Empirical Analysis of the Relationship between E-Government and Corruption.
International Journal of Digital Accounting Research, 2012, no. 18, pp. 145-176.

"' KPMG Report, pp. 1-52.

12 Wright G., Sunil A., Nishant S. Open Government Data Study: India. New Delhi, Social Science Electronic
Publishing, 2012, p. 52.

13 Mission Mode Projects. Available at http://india.gov.in/e-governance/ mission-mode-projects (accessed:
08.11.2014)
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Figure 2. Status of MMPs in India

3. Cloud Gandhi Engineering

It is true that around the world the telephone took almost 70 years to reach 50 per cent of
households, radio took around 28 years and the Internet took 10 years. The new technology is
out-pacing the old. In the near future it may take weeks or days instead of years to adopt new
technology. For instance, social media services which connects people in the virual space such
as Google plus which was launched by google it took 16 days to reach 10 million users, com-
pared to 780 days for Twitter and 852 days for Facebook™. It took 10 years for the Internet to
become a basic and essential part of daily life'*. Today’s society is digitally connected, which has
a direct impact on the social, economic and political aspects of the nation.

Cloud computing (CC) is considered to be the fifth generation of computing which is the
underlying IT infrasrtcure for all social media service. CC emerged after the mainframe, per-
sonal computer, client server computing and the web. CC is essentially a new form of distributed
computing and the term ‘cloud’” generally refers to the ‘Internet’ in a broad sense but the two of
them are not the same. CC allows uniting unite pools of servers, storage systems and networks
into a single enormous virtual resource pool. The advantages of CC includes low start-up costs (it
minimizes the deployment cost), its reliability, the fact that it’s scalable and elastic in nature, and
its high operational efficiency with location independence. CC services help to reduce the huge
infrastructure cost, time-consuming upgrades of software and applications, and maintenance
hurdles. And it can lead to the provision of better IT services and overall economic progress of
the nation. CC can be a substitute for the traditional “ownership” model of the IT system.

* Google+ reached 10m users in 16 days. Want to know how long it took Facebook and Twitter? Availanle at:
http://thenextweb.com/google/2011/07/22/google-reached-10m-users-in-16-days-want-to-know-how-long-it-
took-facebook-and-twitter/ (accessed: 28.06.2014)

15 Sabbagh K., Roman F., Bahjat E., Milind S., Sandeep G., Katz R. Maximizing Impact of Digitization.
Available at: http://www.strategyand.pwc.com/media/uploads/Strategyand_Maximizing-the-Impact-of-Digiti-
zation.pdf
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In its most basic terms, CC is an Internet-based service delivery model. In theory, a layman
should be able to access a government service anywhere at anytime. CC can help foster a very
comfortable environment for the citizen. Various e-governance cloud services may reduce the
great divide between urban and rural India, and can help maintain uniformity of service across
the nation. It removes the problem of interoperability with its user-friendly interface, allowing a
layman access to a government service. Indirectly, CC may provide a direct, transparent and ac-
countable service delivery system. These factors combine to make CC a marvel of Gandhi engi-
neering (Technology). The term “Gandhi engineering” was described in a New York Times article
about the world’s most affordable car, Tata Nano, as “a mantra that combines irreverence towards
established ways with a scarcity mentality that spurns superfluities” The faster, cheaper, elastic,
scalable and reliable CC applications/services directly reflect the concept of Gandhi engineering.

In India, the government is observing the development and worldwide trend of CC, focus-
ing on its widespread adoption and usage of new technologies and various features to provide
a more effective integrated working environment. The modern mass digitization and explo-
sion of digital data requires large-scale critical data storage with effective disaster recovery,
workload migration and visualization, as well as the ability to offer a secure, reliable, high-
performance connection. CC services appear to be the best solution to reach the country’s
citizens. The Gol is further planning to introduce its own Public Sector Network, Government
Cloud, and Government Application Store (App Store) to create a common, secure and flexible
infrastructure for its various departments'.

According to the International Data Corporation (IDC), digital information in India will
grow from 40,000 petabytes to 2.3 million petabytes over the next decade (2010-2020). This
growth would be double the global rate of growth'. Presently, India still lacks an automation
system for data collection, and it is unclear in what formats most of the government data is
stored.'® Data collection needs a systematic and timely strategy for digitization. CC services im-
prove the internal operational efficiency of the government, while simultaneously providingef-
fective services to India’s citizens anywhere, anytime.

4. Cloud Computing as a Solution for E- governance

India is a country of 1.2 billion people, with 29 states, six union territories and 22 official
languages.” It is a country where caste systems, uneven distribution of resources, and gender
discrimination prevail, but a belief in “unity in diversity” is fostered. Providing uniform public
services to citizens on equal terms is considered to be India’s government’s biggest challenge.
The Gol is continuously making an effort by launching e-governance initiatives, including
projects like the Unique Identification Authority of India (UIDAI)*, employment schemes un-
der the National Rural Employment Guarantee Act (NREGA)?, State Wide Area Networks

' E-Government Application Store. Available at: http://apps.nic.in/ (accessed: 10.07.2014)

'7 Rajesh K. Digitisation, Data Explosion will Drive Cloud Market: IDC official, 2012. Available at: http://
www.thehindubusinessline.com/industry-and-economy/info-tech/digitisation-data-explosion-will-drive-
cloud-market-idc-official/article4081842.ece (accessed: 16.09.2014)

8 Wright G., Sunil A., Nishant S., op. cit., pp. 1-52.

19 Patil M., Roopali K. Cloud Computing Resource Management for Indian E-Governance. Computational
Intelligence and Information Technology. Berlin, Springer, 2011, pp. 392-395.

2 Unique Identification Authority of India (UIDAI). Available at: http://uidai.gov.in/ (accessed: 20.12.2014)

2! National Rural Employment Guarantee Act 2005. Available at: http://www.nrega.nic.in/netnrega/home.
aspx (accessed: 20.12.2014)
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(SWANSs)?, State Data Centers (SDCs), National Service Delivery Gateway and State Service
Delivery Gateways®. Moreover, the Department of Electronics and Information Technology
(DeitY) is focusing on mobile governance and the implementation of cloud technology in
the public sector, employing the GI cloud strategy and other initiatives, such as the National
Knowledge Network (NKN) ** and the National Optical Fiber Network (NOFN)*. The initia-
tive to provide Internet connection with speeds of 100Mbps to rural areas shows excellent
progress on the government’s side. This initiative allows any citizen to access agovernment
service anywhere at anytime. CC services are device-friendly and can be accessed over mobile
phones. The scalability and storage capacity of the cloud will be helpful to the ever-growing
databases of e-governance projects. The big data analytic power of the cloud can help the gov-
ernment authorities to take decisions on the base of available real-time data for implementing
various policies of the nation?®.

5. Indian Government Public Sector Cloud Adoption Strategy

CC has been identified as one of the important development areas in the GoI’s National IT
Policy. The Department of Electronics and Information Technology (DeitY) released its agen-
da which includes the expansion of the mobile government which will be deleivering most of
the public essential services to its citizens through mobile devices. The government is planning
to expand mobile governance across the nation. The objectives of mobile governance include
the expansion to at least 10 million transactions per month across the nation; the release of at
least 75 mobile applications on the government app store; andthe provision of a nation-wide
mobile service delivery system and a mobile payment gateway for citizens.

The Gol aims to establish cloud infrastructure and launch the first phase of a ‘GI Cloud.
Further, DeitY has revealed its plans to roll out the national cloud initiative, branding it the ‘GI
Cloud’ The government Cloud Initiative includes a detailed plan of the cloud strategy, cloud
architecture, cloud implementation plan and roadmap. The primary aims of the government in
adopting CC are to reduce costs, speed up the development and deployment of e-government
applications, and to enable easy replication of successful applications®. GI cloud services will
be published through a single GI Cloud Services Directory or portal. It is set to become the
backbone of India’s national e-governance plan. In the present Indian scenario, there is an ur-
gency to develop the rural economy and to reach 1.2 billion citizens with its uniform govern-
ment service delivery system *° with more accountability and transparency.

2 State Wide Area Network (SWAN). Available at: http://deity.gov.in/content/state-wide-area-network-
swan (accessed: 20.12.2014)

» State Service Delivery Gateway. Available at: http://deity.gov.in/content/ introduction-ssdg (accessed:
20.12.2014)

# National Knowledge Network (NKN). Available at: http://www.nkn.in/ (accessed: 20.12.2014)

» National Optical Fibre Network (NOFN). Available at: http://www.bbnl.nic.in/content/page/national-
optical-fiber-networkno fn.php (accessed: 20.12.2014)

% Shreedhar K., Prasad Bhukya D., Hariom S. R&D Plan-Informatics in the Era of Big Data. Proc. of
International Conference on Computing and Communication Technologies. Hyderabad, 2014, pp. 1-6, IEEE.

7 Mobile Seva, https://mobileseva.gov.in/ (accessed: 04.12.2014)

* The Indian Cloud Revolutions. Available at: http://www.kpmg.com /IN/en/IssuesAndInsights/
ThoughtLeadership/Indian-Cloud-Revo lution.pdf (accessed: 20.09.2014)

¥ Frost & Sullivan Report. State of Cloud Computing in the Public Sector — A Strategic Analysis of the
Business Case and Overview of Initiatives across Asia Pacific. USA, Frost & Sullivan, 2011.
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6. Rural India and Cloud Computing

“India lives in its villages —
Mahatma Gandhi.”

It is true that real India lives in its villages. Rural India constitutes about 70 percent of the
country’s population, with 86 percent of the rural population earning less than INR 2 per day.
For 58 percent of the Indian population agriculture is the principal source of livelihood, and
61 percent of the rural population remains without bank accounts. Thirty-one percent of the
rural population in India has to travel over 31 km to get necessary medical treatment®. IT can
a play a major role in changing the social and economic status of rural India. According to the
2012 Indian Market Research Bureau (IMRB) and Internet and Mobile Association of India
(IAMAI) reports, rural India has 38 million reported Internet users and 31 million active In-
ternet users™. The government’s various e-governance projects for rural India have showcased
the role of ICT and its impact on rural development in the recent past. Several e-governance
projects attempted to improve the reach, enhance the base, minimize the processing cost and
time®. However, many e-governance projects were not successfully implemented for various
reasons, including local language barriers, the total cost of ownership of the applications and
the costs of minimum-requirement gadgets (i.e. PCs, modems, power stabilizers, printers, etc.),
along with the high software license costs, high maintenance costs, the lack of trained em-
ployees, and weak back-end support for the applications. CC services have the potential to
tackle the above mentioned problems through its cost effective, elastic, scalable, and location-
independent characteristics.

The Gol has taken an initiative to come up with the National Fiber Optic Network with a
maximum speed of 100 Mbps by investing 210 billions rupees. The government hopes that this
investment will make a difference at a the grassroots level. India has the ability to launch vari-
ous IT services, and even an average Indian villager is able to consume various services using
CC. These services are available through desktop, laptop or mobile phone access. In today’s
rural India, more people have mobile phones than radio sets, which makes it very convenient
for them to access government services using CC. The cloud can reach around 900 millions of
rural Indians, with the ability to empower them socially and financially. The cloud can provide
an effective service in critical areas such as agriculture, banking, healthcare and sanitation,
education, and e-Panchayath (local self government in the villages connected through e-gover-
ance). Below, we set out the benefits CC services can offer rural Indian citizens.

6.1. Education: Education is widely recognized as a powerful instrument to eradicate pov-
erty and social inequality. The Constitution of India guarantees the right to education as one
of its fundamental rights under Article 21. Still, citizens in rural India struggle to get a quality
education. The rural education system faces many challenges, including poverty, low quality
education in government schools, expensive private education, lack of proper infrastructure,
teachers with lack of updated skill set, lack of transport facilities, lack of institutes for higher
education, and limited provision for education in the local language. CC can provide access to

*'WHO Report. The World Medicines Situation Global Health Trends: Global Burden of Disease and Phar-
maceutical Needs. Geneva, WHO Press, 2011.

' Rao R. ICT and E-Governance for Rural Development. Ahmedabad, Indian Institute of Management, 2004.
Available at: http://iimahd.ernet.in/egov/ documents /ict-and-egovernance-for-rural-development.pdf

2 Roy N.K. ICT-Enabled Rural Education in India. International Journal of Information and Education
Technology, 2012, vol.2. no. 5, pp. 525-529.
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quality education and skilled teachers based in urban institutions through online courses/e-
learning. It can help create a better learning center environment by providing remote tutorials
and training courses for teachers, made available online.The cloud can introduce a global edu-
cation platform for rural students.

6.2. e-Panchayath: e-Panchayath can bridge the gap between local village populations and
government authorities. The top driven e-governance projects can reach the villages directly.
Through the NOFN plan, CC services can reduce the ICT cost of delivering its services without
any delay and can bring transparency and accountability to the government’s delivery service.

6.3. Agriculture: As the underlying infrastructure of the Common Service Centre (CSC),
CC services can provide detailed updates to farmers regarding weather forecasts, crop insur-
ance, current market prices, information about farming and seeding, government agricultural
policies, agriculture loans, etc. through mobile handsets and village-level BPOs.

6.4. Banking: Cloud services can provide basic banking information and details about
banking products, interest rates, micro-finance systems, loans and insurance policies, etc.

6.5. Health care and sanitation: Cloud services can help improve patient care by providing
tele-medical consultations from expert urban doctors, as well as update information on vac-
cinations, diseases, cleanliness awareness programmes, and medicines, etc.

7. Urban India and Cloud Computing

Urban infrastructure is one of the greatest global challenges today. In fact, cities in both
developing and developed countries continuously work to provide good urban infrastructure,
effective transportation systems, safe and secure water networks, low-carbon energy, and ef-
ficient and scalable social infrastructure to their urban populations in order to create a smooth
transition to urbanization. Massive urbanization is creating extraordinary challenges and is-
sues for waste management and environmental pollution®. Governments worldwide should be
innovative in bringing new solutions to develop the infrastructure in this new era of urbaniza-
tion.

In 2001, approximately 286 million people were living in India’s urban areas. According
to the Registrar General and Census Commissioner of India, Indiasurban population is ex-
pected to grow by 38 per cent over the next 25 years and will reach 534 million in 2026™. It is
estimated that India’s population will grow to 1.7 billion by 2050, and that rapid urbanization
will add nearly 900 million people to Indian cities. City capacity will need to grow nearly 400
per cent in less than 50 years. If we compare this urban population growth rate with currently
available urban infrastructure, it becomes clear that existing infrastructure is totally inadequate
to meet the growth of the urban population. It is well known that infrastructure is the basic
requirement for the proper functioning of the economy. Now is the time to think about new
and innovative solutions using technology. The advent of mobile connectivity, sensor systems,
as well as the rising network between the government and citizens in cities, will give rise to an
unprecedented amount of information regarding what people and organizations do, where and
when they do it. Data collected from these sensored/measured/monitored cities comprises “big

¥ FICCI Report. Urban Infrastructure in India, 2011 Available at: http://www.ficci.com/spdocument/
20122/Urban_infra.pdf

# CISCO Report. Cities in the Cloud: A Living Plan IT Introduction to Future City Technologies, 2011,
available at: http://www.cisco.com/web/about/ac78/docs/Living_PlanIT_SA_Cities_iWhitepaper.pdf
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data”* Effective use of CC services can help improve the economic, social and environmen-
tal performance of urban areas®. The role of ICT in urban governance and management can
help convert cities to “smart cities”. Further, governments use analytics and computer power
to transform data into “evidence-based decisions” for urban infrastructure. “Big data” requires
uniform access with interoperable facility, significant storage capacity to preserve the data and
additional computation power to process the data, as well as special processing visualizing ser-
vice to analyze it in order to support decision-making. In this scenario, CC can be an excellent
opportunity for the government. It can provide its on-demand services to ensure systematic in-
formation flow from data collection to analysis.” CC is, therefore, the best cyber infrastructure
to manage urban infrastructure.

8. Big Data, Data Analytics and Government Openness

Over the last two decades there has been a dramatic shift regarding the notion of a citizen’s
right to information. Now the right to information is considered as a right that all human be-
ings should have access to, and ultimately government is considered as the guardian of all pub-
lic information®*. As in other countries, the relationship between Indian citizens and govern-
ment is mediated by ICT. This system introduced the concept of open government data and led
to the adoption of the RTT, which provided a unique opportunity for citizens to access govern-
mental data. This development led to an increased demand for data digitalization, with the ICT
providing a digital opportunity to modernize the government and create a digital democracy.
The ICT initiative the National e-Governance Plan (NeGP) and its institutional framework,
shown in figure 3%, has been successful in providing timely service, eradicating corruption and
reaching those who had previously no access, all at a much lower cost.

Data collected from social media sites,e-commerce websites, e-government online services
and sensor networks comprise a significant part of data that is being stored and transmitted
over the Internet using cloud infrastructure. This data is growing at an exponential rate. This
huge volume of data is being turned into information, which can be utilized for both economic
and social benefits of citizens, enterprises, governmental and public sector organizations. It
is very challenging to manage such huge volumes of data without the “big data” framework,
advanced technology and data researchers.

“Big data” refers to datasets that are too large and complex to be processed and analyzed by
traditional, non-cloud, IT technologies. According to Gartner, “big data is high-volume, high-
velocity and high-variety information assets that demand cost-effective, innovative forms of
information processing for enhanced insight and decision making”*. Garner says that this high
volume of data needs the best cost-effective technology. CC can process massive amounts of

» Khan Z., Ludlow D., McClatchey R., Ashiqg A. An Architecture for Integrated Intelligence in Urban
Management Using Cloud Computing. Journal of Cloud Computing, 2012, vol.1, no. 1, pp. 1-14.

% Rabari C., Storper M. The Digital Skin of Cities: Urban Theory and Research in the Age of the Sensored
and Metered City, Ubiquitous Computing and Big Data. Cambridge Journal of Regions, Economy and Society,
2014, vol. 8, issue 1, pp. 27-42.

7 News Announcement, One Year Agenda for Ministry of Communications and Information Technology,
2011. Available at: http://www.pib.nic.in/newsite/erelease.aspx?relid=91762 (accessed: 28.07.2014)

* Puddephatt A., Zausmer R. Towards Open and Transparent Government International Experiences and
Best Practice // Global Partners and Associates, 2011, pp. 1-34.

* National E-Governance Plan. Available at: https://www.negp.gov.in/ (accessed: 13.06.2014)
“ Big Data. Available at: http://www.gartner.com/ itglossary/big-data/ (accessed: 18.09.2014)
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data instantly, with organizations being able to explore, report, and share their data inthe cloud,
being able to experience the real time analysis and boost the development of the organization

with better present and future plans and decisions. David Tallan’s Venn diagram in Figure 4*
describes the three dimensions of open government.

Institutional Framework (National Level)

Pm’s Committee on NeGP |
|
| |
National e-Governance Advisory Group Apex Committee
(Chaired by Cab Sec.)

(Chaired MCIT)
Line Ministries

NISG NIC

Industry

State Governments / Uts

Figure 3. NeGP Institutional Framework

Open Data

Government
asa
Platform

Open Services

Figure 4. The Three Dimensions of Open Government

1 Three Dimensions of Open Government. Available at: https://www.govloop. com/community/blog/

three-dimensions-of-open-government (accessed: 18.12.2014)
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Below, we provide some of the traditional, as well as dynamic, benefits of using big data.

8.1. Big Data Analytics: CC can manage the dynamic nature of big data, keeping it secure
while applying the correct analytical technique to use the information in the most effective
way. It also has the capacity to interact with huge volumes, velocity and variety of data. With
its scalable nature, it can expand the technologies that can quickly correlate data and produce
actionable results.

8.2. Government’s Fact-based Decision-making: The ICT is transforming governments
around the world. Undoubtedly, manual data is being digitized in part due to e-governance and
right to information initiatives. In India, “Aadhar” is the best example of the government’s big
data e-governance project. The “Aadhar” is going to provide every Indian citizen with a “unique
identification number.” It is set to become one of the world’s largest biometric databases by the
end of 2015. This is going to help the government deliver its services directly to its citizens,
saving a billion dollars each year in the process. In big daa, the data analysis comes from its
ability to recognize patterns in a set and make predictions regarding past experiences and pro-
vide results. However, CC big data analytics ** can provide solutions for the government, but
only if the government removes obstacles impeding its progress. It would enable policy makers
to track the status of various e-governmnet projects, supporting high-efficiency projects and
terminating or altering those with low efficiency.

9. Legal Framework for CC

Despite its benefits, CC raises a new set of legal challenges. The decentralized nature of
cloud services, remote data storage systems, the use of the Internet, and distributed data stor-
age, create potential threats to data security and data privacy. In India, the adoption of CC
across various departmentsis still in its infancy stages; however, it is already affecting people,
businesses and government transactions. In the future, the government would have to hold
petabytes of critical infrastructure data in digital form, potentially making it vulnerable to cy-
bercrime. This situation requires the updating of the legislative framework, the introduction
of technology-neutral laws, and the development of an online dispute resolution system and
e-courts. In India, the IT Act 2000 *is the only existing legislation regulating cyber crime. On
11 April 2011, the Indian Ministry of Communication and Technology published a new set of
rules implementing certain provisions of the Information Technology (Amendment) Act 2008:
(a) the protection of sensitive personal data- security practices and procedures that must be
followed by organizations dealing with sensitive personal data (data privacy rules); (b) due dili-
gence for intermediaries; and (c) guidelines for cybercafes. The Personal Data Protection Bill
2006, introduced in the parliament on 8 December 2006, has now lapsed. The Cyber Security
Policy 2013 provides legal assurance for the Indian government to build a secure and resilient
cyberspace for citizens, businesses and government.

Conclusion

CC services, underlying e-governance infrastructure,can help bridge the gap between ru-
ral and urban India through its flexible, efficient and quality services. The Gol faces many

2 Russom P. Big Data Analytics // TDWI Best Practices Report, Fourth Quarter, 2011.

* Information Technology Act 2000. Available at: http://en.wikipedia.org/wiki/Information_Technology_
Act_2000 (accessed: 18.01.2015)
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challenges when making strategic decisions based on unstructured data, including data cap-
ture, storage and processing. This paper provides suggestions for solving Indias IT challenges
through the incremental adoption of cloud services. We believe that the government needs to
create an effective environment to develop, retrieve and analyse big data. Secondly, the big data
generated by the cloud should be used as a strategic tool for holistic decision-making for the
nation’s long-term plans. Thirdly, the government has to appoint a technically sound workforce
since CC and big data analytics require skilful data scientists with training in data discovery,
predictive modelling, open-source statistical solutions, visualization skills and business acu-
men to be able to frame and interpret analyses. Finally, CC and big data need a proper legal
framework to protect data and critical infrastructure of cloud and individual citizen privacy.
Further, the government may want to consider putting into place serious legal protections to
manage the techno-legal risks of CC.
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Introduction

What role, or — in a broader sense — which potential opportunities can be seen in the
development of norms of International Humanitarian Law (IHL) for the scientific discussion
on Globalisation and Law in general? Focussing on the main topic of the conference, the fol-
lowing considerations shall be understood as a fragmentary and descriptive examination of the
globalisation of IHL norms. Due to various possible aspects of globalisation, the paper has to
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start with examining globalisation itself and its influences on the interpretation of law and legal
scholarship in general. Based on that it aims to locate the development of THL norms within the
framework of legal globalisation. To backup the theoretical framework with some practice, the
paper visualises the development within THL by drawing the historical line from a contractual
inter-partes norm to a globally recognised customary principle. As a conclusion it tries to con-
densate some ground breaking principles of IHL that could be of help by approaching to other
fields of law within the discourse on globalisation.

Globalisation and its “Reception” in Law —
a Fragmentary Introduction

Starting point has to be a definition of globalisation itself. Due to its general approach and
broadness, the conceptual definition of Anthony Giddens seems to be very useful for the de-
bate:

Globalisation can thus be defined as the intensification of worldwide social relations which
link distant localities in such a way that local happenings are shaped by events occurring many
miles away and vice versa'

One could take other definitions into account as well, for example the “transformations”-
approach of David Held et al., that stresses more the temporal and procedural aspect of glo-
balisation?. Nevertheless, mostly due to its simplicity, Giddens’ definition developed to an au-
thoritative statement within the interdisciplinary globalisation debate. The essential message to
understand, though, is that world economy is not the only dimension promoting globalisation
at all’. But also language, communication in general, conflict, migration and so on create such
globally relevant social interactions and interdependencies. As one of the first legal scholars
Twining* adapted Giddens’ broad sociological understanding of globalisation to jurisprudence
and to law as a discipline. Already during the 90’s, he tried to analyse the starting academic
debate on the influences of globalisation on law. Twining’s central approach is the fostering
of a global perspective on law instead of a pure rhetorical globalisation of law and meanwhile
a critical awareness of the abuse and over-use of so called “g-words” (such as global, globalis-
ing, globalisation etc.)’. Twining locates one of the main reasons for the enormous use of
“g-words” within all branches of legal research in the coarseness of the classical tripartition of

! Giddens A. The Consequences of Modernity. Stanford, Stanford University Press, 1990, p. 64.

2 Held et al. understands globalization as “spatio-temporal processes of change actions”; therefore “the con-
cept of globalization implies (...) a stretching of social, political and economic activities across frontiers such
that events, decisions and activities in one region of the world can come to have significance for individuals and
communities in distant regions of the globe.” See Held D. Rethinking Globalization in: D. Held and A. McGrew
(eds.). The Global Transformations Reader . An Introduction to the Globalization Debate (Cambridge, Polity
Press, 2003), p. 67.

’ A rudimentary starting point or framework can be seen in Giddens’ four dimensions of globalisation: (1)
World capitalist economy, (2) Nation-state system, (3) World military order and (4) International division of
labour; see Giddens, op. cit., note 1, 71 et seq.

* Twining W. Globalization and Legal Theory. London, Cambridge University Press, 2000.

* Twining W. General Jurisprudence — Understanding Law from a Global Perspective. Cambridge, Cam-
bridge University Press, 2009, p. 13 et seq. A subjective and unrepresentative proof for the “a la mode”-character
of the topic can for example be seen in the amount of books related to it, available at the main library of Zurich
University: The trunked search «Globalisation AND Law» shows 459 results; 337 of them where published
within the last decade.
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local (national) — regional (supranational) — global level of legal regime®. The consequence
is an inflationary identification of feigned (legal) global phenomena although in reality “much
of the transnationalisation of law (...) is taking place at sub-global levels”. That does not mean
that there are no global phenomena at all. Recent examples are the challenges of global warm-
ing, financial crisis and so on. But especially jurists have to be cautious not to conceal the real
implications of globalisation on law (itself and as a discipline) by an extensive overestimation of
points of contact. Helpful in this regard — as a further step into the fascinating candy shop of
social theory — can be the procedural distinction between “globalised localism” and “localised
globalism” pointed out by Bonaventura de Sousa Santos. He argues that:

The process of globalization is, thus, selective, uneven and fraught with tensions and contra-
dictions (...). It reproduces the hierarchy of the world system and the asymmetries among core,
peripheral and semi-peripheral societies. There is, therefore no genuine globalism. Under the con-
ditions of the modern world system, globalism is the successful globalization of a given localism.®

This general procedural aspect of globalisation can be seen within the developing globali-
sation of law as well. To quote once more de Sousa Santos: “most significant, instances of the
globalization of law can be directly traced back to the networking of globalized localisms and local-
ized globalisms™. This may sound somehow strange in the first place, but the third part of this
paper will try to give a practical example for this process within IHL. Under this precondition
of a procedural character of globalisation, one has to take into account that the eminent strug-
gles of the early 21* century between globalisation and law are by far not the first time these
two phenomena interact. To proof roughly this hypothesis, one could for example just focus
on the influence of the discovery of the New World and the rising modernity on the general
understanding of law’. The confrontation with the indigenes peoples of South America forced
the law to redefine its basic assumptions (e.g. what defines a human being and therefore the
subjectivity of law?). One could find further examples to visualise the historical relativity and
transformation of interaction of the phenomena “globalisation” and “law” but that would go far
beyond the limited scope of this paper.

But still, our discipline has today — independently of its history — to respond to such
challenges. One of the outcomes of the discussions in recent times is the development of the
so called global law — approaches in legal philosophy and legal theory. Some central questions
within these theories are today’s role of the nation-state in a globalised world, the appearance
of new actors in national as well as international law (such as transnational corporations, inter-
national organizations, NGO’s etc.) and the debated existence or non-existence of a tendency
towards global governance within a truly global society''. Additionally, the reconciliation of the

¢ By just using a geographical distinction Twining highlights eight levels of law (global, international, re-
gional, transnational, inter-communal, territorial state, sub-state, non-state); see his Globalization and Legal
Theory, p.139.

7 Twining W. Op. cit., note 5, 15.

8 Sousa Santos B. de. Toward a New Legal Common Sense: Law, Globalization and Emancipation. Edin-
burgh, Butterworths, 2002, p.177.

9 Ibid, p. 187.

12 A good starting point can be found in works of historian Jorg Fisch. See Fisch J. Die européische Expan-
sion und das Volkerrecht: die Auseinandersetzungen um den Status der iiberseeischen Gebiete vom 15. Jahr-
hundert bis zur Gegenwart. Beitréige zur Kolonial- und Uberseegeschichte. Stuttgart, Steiner Verlag, 1984, p.26.

11 See for example Capaldo G. The Pillars of Global Law. Aldershott, Ashgate Publishing, 2008; Domingo R.
The New Global Law. Cambridge, Cambridge University Press, 2010.
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role of the “Individual” develops to an eminent topic of global law itself'> — an idea, especially
hard to combine with today’s common practice of international law. Moreover, the discipline
of classical international law itself (understood as the set of norms that regulates legal relations
between states under the precondition of their equality) seems to be on test bed by the idea of
global law.”* A promising example can be seen in the “Global Law Program” of Benoit Fried-
man and his team at the Centre Perelman for Legal Philosophy (Université Libre de Bruxelles).
Working hypothesis is "that, for law, globalization (...) raises not only a problem of scale, but also
a core transformation in the nature and form of regulation, as well in the modes of norm-making
and implementation”". But this project does not intend to develop a general or holistic theory
of the interrelations between globalisation and law. Instead it tries to analyse certain specific
thematic fields of global law, such as the regulation of global communication networks, Internet
and virtual worlds, questions of corporate social responsibility, the problems of global warming
and emissions-trading markets, transnational human rights litigation and the emergence of a
new rights-based Tus Gentium, as well as the development of technical norms and standards as
privileged instruments of global regulation’*. The advantage of such a fragmentary idea of legal
globalisation is based on its bottom-line assumption that in general one should be careful with
(premature) constructions of new universal legal systems/regimes. Instead — coming from the
opposite direction — one should focus on truly global issues and should try to develop certain
legal patterns to handle the inherent and interdependent challenges of multi-layered legal cul-
tures regarding this specific topic. Taking this into account, the following considerations try to
show this by eclectically highlight some central patterns within the field of IHL-regulations.

Development of IHL Norms within the Framework
of Globalisation

However, what does IHL or more precisely a rule of law -based approach to THL (as it is
predominantly practiced since the 19" century) to do with these general developments within
legal theory and jurisprudence? A first step is once more to clarify the term IHL. In short, it
can be defined as:

“ branch of international law limiting the use of violence in armed conflicts by: a) sparing
those who do not or no longer directly participate in hostilities [and] b) restricting it to the amount
necessary to achieve the aim of the conflict, which — independently of the causes fought for — can
only be to weaken the military potential of the enemy”™*®.

12 Quite interesting but utopian one seems idea of Domingo that “the human being should constitute the
centre of law in general and of global law” and “the science of the law can never lose sight of the fact that it has been
created — established by persons and for persons — so that the person is anterior to it”. See Domingo R. Op. cit.
P. 11, 123 et seq.

3 1t “is not a question of creating two completely separate orders: one fully legal and the other responsible for
ordering international relations (...). No, there is a single global order, compatible with the family and other smaller
communities, that situates the human person at the centre of its structure. Thus when international law does not
recognize the state as its main subject and gives primacy instead to the person, then it will have become global law”;
See Ibid, p. 99.

' Available at: <http://www.philodroit.be/spip.php?page=rubrique&id_rubrique=31&lang=en>

!5 The complete list of relevant research topics within the “global law program” is available at: <http://www.
philodroit.be/spip.php?page=rubrique&id_rubrique=31&lang=en>

16 See Sassoli M., Bouvier A., Quintin A. (eds.). How Does Law Protect in War? Vol. I: Outline of Interna-
tional Humanitarian Law. Geneva, 2011, p. 93.
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Therefore it is a perfect setting for the topic of this colloquium, due to its object of regula-
tion: Conflict — understood in a very broad sense as all kind of warlike interactions between
people(s) — can be interpreted as one of the undeniable global phenomena since the begin-
ning of the 20* century. The international or better “global” aspect of conflict is not exclusively
grounded within the involvement of parties from virtually all over the world, as it was (up to
a certain point) for example during the two World Wars and the related industrialisation of
war'. In fact, the number of international warlike conflicts is obviously declining and instead
the quantity of internal or non-state-conflicts is growing in recent years's. But meanwhile the
dimension of consequences of conflict became globally as well, independently of the question
whether one is involved into the conflict at all. Such phenomena can be seen in the potential
large-scale destructiveness of modern weaponry (not only nuclear weapons but also chemical
and biological ones) or in the growing flow of refugees and displaced people and its globally
impact in the aftermath of local, regional and international conflicts.

But there are further reasons, why the study of IHL could — at least from a methodological
point of view — be very helpful for the understanding of the interrelations between “globalisa-
tion” and “law”. It is important to keep in mind, that IHL is “perhaps the oldest branch of inter-
national law™ at all and still, a certain contradiction towards the fundamental idea of classical
international law (or Ius Gentium) is inherent to its development: Actors and addressees of
codified IHL-norms are from its historical beginning onward not only states (or governments),
but also individuals®. This (early accepted) peremptory character of the relevant norms can
therefore be interpreted as an important step towards an individualisation and verticalization
of international law, prior to the often discussed post — World War IT Human Rights move-
ment. Contrary to the Human Rights discussion, codified IHL-norms contain a stronger im-
munity against allegations of cultural relativism. Responsible for this strength is the fact, that
“the humanitarian ideas and concepts formalized in humanitarian law treaties are shared by
many different schools of thought and cultural traditions™'.

Furthermore — even though a driving force behind the whole concept is a predominantly
moral one (“idea of humanity”)*? — IHL-norms come close to technical standards and can
therefore be understood as kind of procedural rules, binding — due to its neutrality — all par-
ties within a conflict. The result is a spatial legislation, based on the combination of fundamen-
tal principles (Humanity, Military Necessity, Proportionality, Distinction)* — independent of
the specific conflict situation — and highly specific concrete regulations as for example the

17 See Giddens A. Op. cit., pp. 1, 75.

'8 Human Security Report Project 2009 — 2010. Causes of Peace and Shrinking Costs of War. N.Y., Oxford
University Press, 2011, p. 173.

19 See Thiirer D. International Humanitarian Law: Theory, Practice, Context ( Recueil des cours, vol. 338),
The Hague, Brill Academic Publishing, 2011, p. 31.

2 “One of the unusual features of humanitarian law is that, unlike most rules of international law, it binds
not only the state and its organs of government but also the individual. Thus, the individual soldier or civilian
who performs acts contrary to humanitarian law is criminally responsible for those act and liable to trial for a war
crime” (Greenwood C. Historical Development and Legal Basis in D. Fleck, M. Bothe (eds.) The Handbook of
International Humanitarian Law. Oxford, Oxford University Press, 2008. N 101-150).

2! Sassoli M., Bouvier A., Quintin A. (eds.) Op. cit., pp. 16, 97.

2 Thiirer D. Op. cit. Pp.19, 66. Next to this “humanitarian idea” within International Humanitarian Law
probably its character of reciprocity seems to be the most plausible momentum for the successful globalisation
of contents of International Humanitarian Law.

2 Ibid., p. 68.
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constraints in the use of and ban on certain weapons. This holistic understanding provides the
needed flexibility to the regime of IHL to react on the new challenges regarding the globalised
nature and consequences of conflicts. Next to these predominantly normative aspects of IHL, one
has to take its institutional dimension into account as well: the International Committee of Red
Cross (ICRC) — guardian of the Geneva Conventions and driving force behind the strengthen-
ing of legal protection for victims of armed conflicts** — is until today, due to its guaranteed
neutrality and independence within conflicts the only accepted truly global institution®.

Sketching a Globalising Line — The Declaration of St.
Petersburg (1868) and its Consequences

To backup the theoretical framework with practical content, the next step is to visualise the
globalising tendency of codified IHL-norms with a concrete example. As a small reminiscence
to the wonderful place of this conference, the procedural aspect will be shown with regard to
the evolutionary history of the content of the Declaration of St. Petersburg (1868).

Even though the labelling of extraordinary events for the development of IHL is quite com-
mon within research literature, its emergence and evolution within legal history and within the
history of ideas is not widely substantiated yet. This lack of research can be explained by the
relative novelty of the (positivistic) discipline and the currently challenge of the “Acquis Com-
munautaire” of IHL due to persistent new constellations of conflict. Therefore the historical
research is heretically speaking limited on so-called centenary-literature, mostly intended by
new inhuman drawbacks®.

Starting point of the Declaration of St. Petersburg (1868)

In 1863, the Russian military authorities developed a new category of ammunition which
exploded on contact with hard substance and whose primary object was to blow up ammuni-
tion wagons.” Four years later, the projectile was modified (reduction of the explosive mate-
rial) to explode on contact with soft substances as well and therefore it could be used against
human targets. The integrated gas, set free by the explosion of the projectile, caused inevitably
the death of the wounded®. As such, the bullet would have been an inhuman instrument of war.

As a result, the Russian military has certainly tested the new projectiles (otherwise the in-
human consequences of the use could not have been recorded at all) but never used the am-
munition in a concrete warlike situation. Instead, Emperor Alexander II has invited in 1868
representatives of the so-called “civilized” states to a military conference in Saint Petersburg to

* The International Commission of the Red Cross. Resolution I of 31 International Conference of the Red
Cross and Red Crescent, Geneva, November 28 to December 1, 2011. Available at: <http://www.icrc.org/eng/
resources/documents/resolution/31-international-conference-resolution-1-2011.htm>.

 Sassoli M., Bouvier A., Quintin A. (eds.). Op. cit., pp. 16, 465 et seq.

* Some good examples for this tendency can be seen in Gasser H. Die St. Petersburger Erkldrung von
1868. Revue international de la croix-rouge, 1993, vol. XLIV, no. 6, p. 278-283 (with a short, two — pages long
Laudatio of journal’s board to the 125th anniversary of signing the Declaration); as well as the speech of ICRC
Chairman Jakob Kellenberger to 140" anniversary of the Declaration. Available at: <http://www.icrc.org/eng/
resources/documents/misc/st-petersburg-declaration-281108.htm>).

?7 See Schindler D., Toman J. The Laws of Armed Conflicts. The Hague, Kluwer, 1988, p. 102.

% See Gasser H. Op. cit., p. 26, 279.
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discuss the acquaintance with this new weapon. Delegates of 19 states® followed the invitation
and took part in the hearings of the temporary military commission under the presidency of
general Dmitri Milutin, the war-minister of Tsar Alexander II. Within only three days of ne-
gotiations, the commission decided the abolition of the use of explosive projectiles under 400
gram in times of war®. Due to the participation of Brazil, Turkey and Persia the geographical,
cultural and confessional borders of Europe were obviously left behind.

Essential results

In relation to the original technical question of the particular case — the renouncing of
the use of explosive projectiles below 400 grams weight in times of war between signatory
states —, the fundamentality of the Declaration surprises. It starts by the recognition of the fact:
a) “that the progress of civilization should have the effect of alleviating as much as possible the
calamities of war”, combined with the awareness b) “that the only legitimate object which States
should endeavour to accomplish during war is to weaken the military forces of the enemy” and
ends in relation to the means of war in the summary c) “that this object would be exceeded by
the employment of arms which uselessly aggravate the sufferings of disabled men, or render their
death inevitable”.”!

These humanitarian confessions were simultaneously enlarged and strengthen in an insti-
tutional and inter-temporal perspective: the work of the military commission was not declared
for termination but transformed into an ad hoc commission to draw a line between technical
development, law and warfare *. In relation to the miscellaneous international collaboration in
the mid-19" century (next to the foundation of the first IO’s the collaboration stuck in bilateral
trade or military support treaties) the importance of the Declaration of St. Petersburg cannot
be overestimated. Especially due to the included obligation of further dialogue between the
contracting parties the declaration visualises its intended proactive conflict avoidance strategy:
the parties in procedural dimension try to perpetuate the achieved proactive mechanism of
interstate weapon control into the future.

Consequences of the Declaration of St. Petersburg

Even though the Declaration was a big step in the direction of the positive legal acceptance
and foundation of these humanitarian principles, out of a normative perspective the radiance
of the declaration seemed to be limited according to the explicit negation of universality by
itself: “This engagement is compulsory only upon the Contracting or Acceding Parties thereto in
case of war between two or more of themselves; it is not applicable to non-Contracting Parties, or

¥ Austria-Hungary, Baden, Bavaria, Belgium, Brazil, Denmark, France, Greece, Italy, Netherlands, Persia,
Portugal, North German Confederation, Russian Empire, Sweden, Switzerland, Turkey, United Kingdom, Wur-
temberg.

¥ The declaration explicitly prohibited in warlike conflicts between the signatory states, the employment by
their military or naval troops of any projectile of a weight below 400 grams, which is either explosive or charged with
fulminating or inflammable substances* (see Annex).

31 See Annex of the declaration.

32 “The Contracting or Acceding Parties reserve to themselves to come hereafter to an understanding whenever

a precise proposition shall be drawn up in view of future improvements which science may effect in the armament
of troops, in order to maintain the principles which they have established, and to conciliate the necessities of war
with the laws of humanity.” (see Annex).
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Parties who shall not have acceded to it”*. From a technical legal perspective the declaration was
therefore nothing else than a multinational agreement, binding only signatory states inter se.
Nonetheless the core elements of the declaration had a strong influence on the emerging
foundation of IHL, especially in relation to the handling of new weapon technologies. Already
in 1874, the abolition of explosive projectiles below 400 grams found its way into the canon of
the Brussels Declaration®, the first undertaking of collecting all international customary law of
that time concerning war. Even though the Brussels project and the thereby intended norm-set-
ting procedure was not capable of winning a majority within the forum of represented states®,
the project was (as a link of reception) still of great importance for the contextual framework
of the Hague Peace Conventions (1899/1907). The non-ratification of the Brussels Declaration
occasioned the representatives of the 1873 in Ghent founded Institute for International Law (a
private institution of recognized international law scholars and practitioners with the aim of
making a strong contribution to the development, implementation and codification of interna-
tional law) to commission the writing of an (intentionally) non-binding manual on the interna-
tional customary humanitarian law in relation to land wars®. Responsible for the edition of the
handbook was Gustave Moynier in Geneva, then president of the International Committee of
the Red Cross. In 1880, the results of the research were presented at the annual meeting of the
Institute for International Law in Oxford and were subdivided into “General Principles’, “Ap-
plication of General Principles” and “Penal Sanctions””. Meanwhile, a double reception of the
core elements of the Declaration of St. Petersburg can be seen within the manual: On one hand
the central rules gained explicitly entrance into the “General Principles™ “The only legitimate
end that States may have in war being to weaken the military strength of the enemy  (Declaration
of St. Petersburg, 1868)”*. On the other hand, the renouncing of use of explosive projectiles
was repeated in the handbook: “It is forbidden (...) to employ arms, projectiles, or materials of
any kind calculated to cause superfluous suffering, or to aggravate wounds — notably projectiles

3 See Annex of the declaration.

* The complete title of the Brussels Declaration (also strongly initiated and supported by Tsar Alexander II.)
is: “Project of an International Declaration concerning the Laws and Customs of War” (available at <http://www.
icrc.org/dih.nsf/FULL/13520penDocument>), and forestalls already the intended direction of the declaration.
In Article 13 lit. e can be found a direct link to the Declaration of St. Petersburg: “According to this principle
are especially “ forbidden *: (...) The employment of arms, projectiles or material calculated to cause unnecessary
suffering, as well as the use of projectiles prohibited by the Declaration of St. Petersburg of 1868”. In contrast to the
conference in St. Petersburg, only European states participated in the Brussels Conference.

* See Noone G. The History and Evolution of the Law of War Prior to World War II. Naval Law Review.
2000. Pp. 176-207, 194; Kolb R. Ius in bello. Le Droit international des conflicts armés. Bruxelles, 2009, p. 43.

36

See Kolb R. Op. cit., pp. 35, 43. The limitation on land-wars had only political reasons: United Kingdom
threatened to not participate, if the debate was on naval-wars and the prohibition of so called non-regular troops
as well; see Jochnick C. and Normand R. The Legitimation of Violence: A Critical History of the Laws of War.
Harvard International Law Journal, 1994, vol. 35, no. 1, pp. 49-95.

37 The official title is: “The Laws of War on Land, adopted by the Institute of International Law, Oxford, 9
September 1880”. Already the Preamble of the manual shows its intention: ”War holds a great place in history,
and it is not to be supposed that men will soon give it up — in spite of the protests which it arouses and the horror
which it inspires — because it appears to be the only possible issue of disputes which threaten the existence of States,
their liberty, their vital interests. But the gradual improvement in customs should be reflected in the method of
conducting war. (...) Rash and extreme rules will not, furthermore, be found therein. The Institute has not sought
innovations in drawing up the ‘Manual’; it has contented itself with stating clearly and codifying the accepted
ideas of our age so far as this has appeared allowable and practicable” Available at: <http://www.icrc.org/ihl.nst/
FULL/140?OpenDocument>). Due to the place of the conference, the document was named «Oxford Manual».

* Available at: <http://www.icrc.org/ihl.nsf/FULL/14020OpenDocument> (Sub Art. 3).
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of less weight than four hundred grams which are explosive or are charged with fulminating or
inflammable substances * (Declaration of St. Petersburg)”®. Especially the first recurrence on
the declaration from 1868 is of utmost importance for this work: it shows that the limitation of
legitimate aims of war on the weakening of the military strength of the enemy cannot just be
seen as non-binding “preamble rhetoric” but implies legally binding character. In addition the
manual visualises that the content of the former exclusive multilateral treaty can now be seen
as international customary law with the demand of universal validity.

Within a shortest period of time the Oxford Manual despite its non-binding and anti-normative
character gained the status of authority par excellence in relation to the Acquis Communautaire
of humanitarian customary law and was the fundamental base for the Hague Peace Conferences
(1899/1907). The core content of the Declaration of St. Petersburg can be especially found within
Art. 22 of the Hague Convention on land war (IV), that repeats the principle that a war-waging state
is not free in its use of weapons®. The prohibition of weapons, which cause or uselessly aggravate the
sufferings of disabled, had been considered in Art. 23 of the Hague Convention *'.

Summing up the results of this part, the wording as well as the core elements of the Declara-
tion of St. Petersburg found its way into the Hague Conventions (1899/1907)* and thereby into
the canon of universal — or regarding to the title of the colloquium may be better — global
validity demanding IHL-norms via the (on a first view ineffective) Brussels Convention and
the non-binding Oxford Manual. During the 20" century the fundamental principles of the
Declaration of St. Petersburg were affirmed and stated more precisely within positive interna-
tional law, for example in the first additional protocol to the Geneva Convention (June 8, 1977).
Within this additional protocol once more the fundamental principle of the declaration from
1868 was confirmed by the strict prohibition “to employ weapons, projectiles and material and
methods of warfare of a nature to cause superfluous injury or unnecessary suffering’*. A recent
example is the adaption of the “Convention on Cluster Munitions” ( May 30, 2008)* as well as
the consideration of the basic principles of the declaration within the “Customary International
Humanitarian Law”, a study of the ICRC in 2005 on humanitarian customary international law.
The results are squeezed to 161 “Rules of Customary IHL”* Within this opus — in its character

* Available at: <http://www.icrc.org/ihl.nsf/FULL/14020OpenDocument> (Art. 9 lit. a).

0 Art. 22: “The right of belligerents to adopt means of injuring the enemy is not unlimited” Available at:
<http://www.icrc.org/ihL.nsf/FULL/19520penDocument>). A clear consent on the content of the “limitation”
was missing until the 1. additional Protocol to the Geneva Convention (1977).

41 Art. 23 lit. e: “In addition to the prohibitions provided by special Conventions [such as the Declaration of St.
Petersburg], it is especially forbidden (...) to employ arms, projectiles, or material calculated to cause unnecessary
suffering”. Available at <http://www.icrc.org/ihl.nsf/FULL/195?0penDocument>.

4 See Copeland R., Loye D. The 1899 Hague Declaration Concerning Expanding Bullets. A Treaty Effec-
tive for More than 100 Years Faces Complex Contemporary Issues. International Review of the Red Cross, 2003,
vol. 85, pp. 135-142.

# See Art. 35 para. 2 of the 1 additional Protocol to the Geneva Convention (1977); available at <http://
www.icrc.org/ihl.nsf/FULL/470?0penDocument>. Surprisingly there is no direct link to the Declaration of St.
Petersburg. The ICRC is only quoting Art. 22 of the 1907 Hague Convention (see <http://www.icrc.org/ihl.nsf/
COM/470-750044?0OpenDocument>).

* Regarding the precise wording of the “Convention on Cluster Munitions” see <http://www.icrc.org/ihl.
nsf/INTRO/620?OpenDocument>; to its history see Kellenberger J. Humanitdres Volkerrecht Stuttgart, 2010,
p- 273 et seq.

* The major study of Jean-Marie Henckaerts und Louise Doswald-Beck (published in Vol. 3, Cambridge
University Press, Cambridge, 2005) is slightly modified and actualised today. Available at: <http://www.icrc.org/
customary-ihl/eng/docs/home>.
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a reincarnation of the idea of the Oxford Manual — the Declaration of St. Petersburg serves
explicitly as foundation of Rule 78: “The anti-personnel use of bullets which explode within the
human body is prohibited™ .

Conclusions

Up to a certain point, the presented view on IHL and its importance within the process of
globalisation is primarily an idealistic/normative one. The reality looks quite different: IHL
cannot stop conflicts effectively at all and serious violations still happen in warlike conflicts all
over the world, often without any legal consequences. But this is not today’s question. Moreover
and as a kind of result of the drawn hypotheses, the specific and interesting peculiarities of IHL
regarding the tension-relation of “globalisation” and “law” can be seen in different dimensions:
First of all in its object of regulation. IHL tries (more or less successful) to regulate a truly global
phenomenon (conflicts in a broad understanding). At the same time its global acceptance
provides certain immunity against cultural relativism (one could discuss whether this is a result
of a global understanding of “humanity” or just a result of the potential reciprocal means of
violations). In any case, IHL-norms come close to technical standards, even though the driving
force behind the whole concept seems to be a predominantly moral one (“idea of humanity”).
Furthermore it is important to stress its fundamental procedural principles such as neutrality/
impartiality and its tendency towards an individualisation and verticalization of international
law. And last but not least from an institutional perspective: as a matter of fact, the IHL is the
only “branch” of law, in which — with the ICRC — a truly globally accepted and functioning
International Organization was established.
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OupekTopart versus cO6CTBEHHUKOB:
KOrHUTUBHbIU AUCCOHAHC
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MeXAay y4aCTHUKaMU KOMMaHuu

C.M. NlyueHko

Beaywun akcnepT KoHTponbHOro ynpasneHua [NpesuwpeHTa Poccuiickon ®depepaunun. Appec:
103132 Poccuiickaa ®enepauma, MockBa, Ctapana nnowagb, 8/5. E-mail: scorp_ante@rambler.ru

AHHOTaUMA

B ctaTtbe paccmaTpmBatoTCcA 0CO6EHHOCTM B3aVMOOTHOLLEHUA MeX Y COBCTBEHHMKaMU, a TakxXe Mexay
MCNOMHUTENbHBIM OPraHOM KOMMaHWW, ee COBETOM AVPEKTOPOB M akLMoHepamm (CobcTBeHHKamm). Lienbio
paccMOTpeHnA ABMNAETCA NOUCK OMpeAeneHHoro 6anaHca MHTepecoB MeXay AVPEeKTOpaToM B OTHOLUEHUN
NOMYy4EHVA NMNYHbLIX BbIFOA, C OAHOW CTOPOHbI, U akLMoHepaMun (COBCTBEHHNKaMM) B OTHOLLEHUM MaKCUMM-
3aumm nx bnarococToAHNA, ¢ Apyron. B yacTHocTW, ByayT NPeanpyHATBLI MOMbITKU HAXOXAEHUA NyTen B OT-
HOLEeHUN 3PHEKTUBHOCTUN yrpaBieHNA KOMMaHUW: BBOA W anropuTMM3aumA He3aByCUMOro aupekropara
(kpuTepum Bblbopa), hopmMynMpoBaHNE MOAENMN NOBEAEHMA KPYMHbLIX U MESIKUX COBCTBEHHUKOB (B TOM Yncne
B OTHOLLEHMW BbiKyra akuuii No cripaBensIMBOoON LieHe, He3noynoTpebneHne npaBom Ha nonyyeHve nHcopma-
LMK 0 AeATENbHOCTU KOMMNaHu1). ABTOP paccMaTpuBaeT KNacCUHECKYH0 areHTCKYo Npobnemy, CBA3aHHYO C
pasgeneHnem npas CO6CTBEHHOCTM (SKOHOMUHYECKME MHTEPECHI) M KOHTPONA (y4acTue B ynpaBneH4eCcKmX BO-
npocax). lNpuMepom areHTCKOro KOH(IMKTa MeX Ay akLMOoHepaMun ABNAETCA NPUHYANTENbHBIN BbIKYM akLmUin
Y MUHOPUTaPHbIX COBCTBEHHMKOB (Ja>ke Npy COOMOAEHNM Haanexallen ropuandeckon npoueaypbl). Jpyrum
NPYMEpPOM areHTCKOM Npobnembl MeXKay akuvoHepamn ABMAETCA NonyyYeHne nHopMaumm 0 AeATEeIbHOCTM
KOMMaHum, T.e. 3N10ynoTpebneHne npasomM CO CTOPOHbI MMHOPUTAPHOTO COBCTBEHHMKA Ha NOy4eHne NHAop-
Maumm 0 AEATENIbHOCTU KOMMNaHUW. AreHTCKUE KOH(NKTbI MeX Ay COOCTBEHHNKaMM HeraTuBHO BIVAIOT He
TOMbKO Ha AEATENbHOCTb Camoi KOMMaHun, HO 1 Ha Apyrux akumoHepos. C Apyron CTOPOHbI, COBCTBEHHMK
MOXET BOCMO/Ib30BATHCA NPOLEAYPO MHULMANM3aummn cynebHOro KOHTPOIA B OTHOLEHNW HE3AKOHHbIX Aei-
CTBUWI OPYroro cobCTBEHHMKA. BakHbIM caepXusarowmm hakTopoM areHTCKoM Npobnembl ABNAETCA MHCTU-
TYT He3aBMCVMOro AypekTopaTa. Kpome Toro, aBTop pacCcMarpuBaeT BAVAHNE MaXXOPUTapHOro akLMoHepa
Ha [eATEeNbHOCTb KOMMaHUM — MoAYMHeHne cebe BOMM ApYrMX akUMOHEPOB (Menkux cobCTBEHHUKOB). Lle-
b0 KPYMHOTO COBCTBEHHMKA ABMAOTCA 3KOHOMUYECKUE MHTEPECh] Y TOTasllbHbIA KOHTPOMb HaA KOMMaHW-
ei. OfHako npaBo COHCTBEHHOCTM Ha aKLMIO U MpaBO rofloCOBaHNA MO3BOMAKOT MEIKOMY aKLUMOHEPY UMETb
KaHan cBA3M C ApYrMMu COBCTBEHHMKamu, hopMynmnpoBaTh MOBECTKY AHA Ha O6LmX cobpaHuAX, a Takxe
MHALMNPOBATb 3aKOHHbIe TpeboBaHNA. Kpome Toro, B paboTe pacCMOTPEHbI CUTyaumn, B KOTOPbIX UCMOMHM-
TeNbHbIN OpraH KOMMaHuu (PyKoBOAUTESb), COBET AMPEKTOPOB HapylaroT 6anaHc MHTepecos, coBepluan
cAenku B yLepb nHTepecam KOMMNaHumM n ee CO6CTBEHHMKAM.

KnroueBble cnosa

KOpMopaTUBHOE ynpasrieHne, COBCTBEHHUK, MEHEIXMEHT, He3aBUCUMbIA AMPEKTOopaT, areHTCKUN KOH-
nukT, huayumnapHaa 06A3aHHOCTb, 6anaHc NHTEpecos.

Bubnuorpaduyeckoe onncanme: Jlyuernko C./. inpekTopat versus CO6CTBEHHNKOB: KOTHUTUBHBIWA ANCCO-
HaHC unn 6anaHc NHTepecoB MeXy y4acTHUKamm komnarum // Mpaeo. XKypHan BbiCLuen WKomnbl 9KOHO-
mukm. 2015. Nel. C. 194-207.

JEL: G30, G38, K20, K22
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BBepeHue

CormacHoe npaBoBoit mosuiuy Koucrurynuonnoro Cyzna Poccuiickoit @epepanyn’ (ma-
nee — KC P®) orHOLIEHNSI BHYTPYU aKI[MOHEPHOTO O0IIeCTBa IPECIeAYIOT Lie/Ib JOCTIDKEHUA
OaylaHca 3aKOHHBIX MHTEPECOB 00I[eCTBa I €r0 aKI[MOHepOB. [laHHble pery/Inpyolie OTHO-
IIeHNs HAallpaB/IeHbl Ha 3¢ ¢eKTUBHOE yIpaB/eHNe KOMIIAHell, IPefoTBpalleHNe 3/I0YII0-
TpebIIeHNi CBOMM IIPaBOM CO CTOPOHBI METKMUX COOCTBEHHMKOB (IIpeX[ie BCEro, B OTHOIIIe-
HUY NTOTy4YeHys MHGOPMALUy O JeATeTbHOCTY KOMIIAHUY IIPY OTCYTCTBUY 0OOCHOBAHHOTO
VHTepeca), HelOIyIleHy e HaMEPEHHOT'O CO3IaHNA TPYRHOCTEN, BIVAIOIVX Ha XO3AICTBeH-
HYIO IesITe/IbHOCTb KOMIIAaHUY, IPEfOTBPallleHre KOH(INKTa NHTePECOB.

B mpyrom cBoem Iloctanosnennn® KC PO ormeTw, 4To Ipy CO3aHNMM KOMMEPYECKOIt Op-
raHy3alnyy Kak (popMbl KO/UIEKTYBHOIO IPeIIPYHAMATENbCTBA BaXKHO YUUTHIBATh, B YNCTIE
MIPOYNX, CAMOCTOSITEIBHOCTD BBIOOPa 9KOHOMUIECKOI CTpaTeruy pasBuTus 6usHeca (popm
U cr10co60B PMHAHCHPOBAHNS), TIOCKO/IBKY B TIPOLIeCCe MPeANpUHIMATEIbCKON e TeTbHO-
CTM KOMITAHUM (B YaCTHOCTH, aKI[MOHEPHOTO O0IeCTBa) MepeIIeTaloTCs MHTePEChl Pasind-
HbIX y4acTHUKOB. Tem campiM KC PO BoifienisieT Tpu Bujja areHTCKUX KOHQIUKTOB (IIpobiiem):
MEXIy KpeAnTopaMu 1 aKijuoHepamu (COOCTBEHHMKAMN); aKI[IOHEPAMU 1 MEHE[KMEHTOM
KOMITaHNM! (VCIOTHUTEIBHBIM OPTAHOM), €€ COBETOM AMPEKTOPOB; MEX/Y CAMMMI aKIIVO-
HepaMyl — Ma>KOPUTAPHBIMI ¥ MUHOpUTAapHBIMU cobcTBeHHMKamu. [Tosunns KC PO B or-
HOIICHMY BUJIOB areHTCKUX KOHQIMKTOB KOPPeCHOHUPYET C IIPaBOBBIMU ITOJIOKEHUAMI,
mpencraBneHHbIMU B Pacriopspkennn IlpaBurensctBa Mocksor. B Hacrosimeit pabore mpn
aHa/M3e B3aMMOOTHOLIEHNII MEXNY 3a/{HTePeCOBAaHHBIMM yYaCTHMKAMM aKIeHT Cle/laH Ha
BTOPOM U TPETbeM BUJIaX aT€HTCKUX KOH(IUKTOB.

Psap yueHBIX OTMedaeT!, 4TO BBeieHVe He3aBUCHMOrO AMPEKTOpaTa B KOMIAHUIO (B 0CO-
OeHHOCTH, e/ YIIpaBJIeHNe 3aBYCUT OT MaXXOPUTAPHOIO COOCTBEHHIKA) SIB/LSIETCS BAXKHBIM
aCIIeKTOM, ITOCKOJIbKY ITO3BOJISIET COBETY JUPEKTOPOB (MCIIOMTHUTEIBHOMY OPraHy) HO/DKHBIM
06pa3soM BBIIOTHATD CBOM 005A3aHHOCTI B COOTBETCTBIM C 3aKOHOM, a TAKXKe OL[eHMBATDb Ka-
JeCTBO KOPIIOPATMBHOTO yIIpaB/ieHNA. BBelleHe He3aBJICMMOTO IMPEKTOpaTa ABJIAETCA TIep-
BIYHBIM 3/IEMEHTOM B OIleHKe KaueCTBa KOPIIOPATMBHOTO YIIPABIE€HN B KOMIIAHNU.

Ponp n 3HaueHMe He3aBUCUMOTO AMPEKTOpaTa IpefcrasaeHa B Paspene «Passurue n co-
BEpIIEHCTBOBaHMEe KOPIIOPATUBHOTO yIpaBneHus» «Crparermm pasBuUTHs (UHAHCOBOTO
poiaka Poccuiickoit @efepanun Ha nepuon go 2020 roga»’. B Crpaternnm otMedaercs, 4To

! Cm.: Onpenenenne Koncturynmonnoro Cypma Poccniickoir @epeparym ot 02.11.2011 Ne 1486-0-O //
CIIC «KoncynbranT ITmoc».

2 Cm.: Ilocranosnenne Kouncrurymuonunoro Cyaa Poccuiickoit Pemeparun ot 24.02.2004 Ne 3-I1 // CIIC
«Koncynprant Ilmoc».

* Cm.: Paciopsixenne ITpaButensctBa MockBsl oT 8 ceHTsiOpst 2006 Ne 1766-PI1 «O cuctemaTnsanuu Mep
II0 MTPeCeveHIIo 1 MPefYIPEKeHNI0 TPOTUBOIPABHBIX AeHCTBIII Ha GUHAHCOBOM U (OHOBOM phIHKAX» //
BectHuk Mapa u I[IpaBurenbctBa Mocksbel. 2006. Ne 58.

* Cm.: Mezzetti L., Schlimm D., Sharfman B. Corporate Governance and the Impact of Controlling Share-
holders // Corporate Governance Advisor. 2010. Vol. 18. P. 1.; Bebchuk L., Hamdani A. The Elusive Quest for
Global Governance Standards // University of Pennsylvania Law Review. 2009, vol. 157. p. 1301.; Dooley M. Two
Models of Corporate Governance // The Business Lawyer. 1992. Vol. 47. P. 498.; Dahya J., Dimitrov O., McCon-
nell]. Dominant Shareholders, Corporate Boards and Corporate Value: A Cross-Country Analysis // Working
paper. Purdue University. 2006. P. 6; Dahya ]., Dimitrov O., McConnell J. Does Board Independence Matter in
Companies with Controlling Shareholder? // Journal of Applied Corporate Finance. 2009. Vol. 21. P. 68-69.

° Cm.: Pactiopspxenne IIpaButenscrsa PO ot 29 gexabps 2008 Ne 2043-p «O6 yrBepkpgennu Crparernn
¢unancosoro peiHka Poccuiickoit Pepeparunu Ha neprog 1o 2020 roga» // C3 PD. 2009. Ne 3. Cr. 423.
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He3aBJCHMMBIC IMPEKTOPBI CIIOCOOCTBYIOT peanu3alliyi OSHOTO M3 OCHOBHBIX IPMHIIMIIOB
KOPIIOPATMBHOTO yIpaB/ieHus, paspaboranHsix Opranusanyeil 9KOHOMIUYECKOTO COTPYHM-
qyecTBan pa3BI/ITI/IH, — COBET )II/IpeKTOpOB OOJDKEH METb BO3MOXXHOCTD BBIHOCUTD O6'beKTI/IB-
HOe He3aBMCUMOe CYXJeHle II0 KOPIOPAaTMBHBIM BOIpocaM. BbIHeCeHMIO TaKMX pelleHu],
IIpeX/ie BCETo, CIOCOOCTBYeT yJacTye B paboTe COBETa AMPEKTOPOB HE3ABVICHMBIX JUPEKTO-
pOB, KOTOpre ABIAKTCA HOCUTEIAMU O6'T)CKTI/IBHOI‘O B3I/Is1a Ha OHeHKy pa6OTI)I KOMITaHUN
nee pyKOBOHCTBa. HOMI/IMO 3TOr0 He3aBUCUMBbIE I[I/IpeKTOpr I/IFpaIOT Ba)KHyIO pOHb TaM, rjge
MHTepechl PyKOBOJCTBA KOMIIAHNY I €e aKIVIOHEPOB PAaCcXOHATCA, B YaCTHOCTH, IO BOIIPO-
caM BO3HaI‘pa)KHeHI/IH pyKOBOHI/ITeIIeI;'[, V3MEeHEeHUI B KOpHOpaTI/IBHOM KOHTPOHe, 3alUTBhI OT
BPaX/I€OHOTO MTOI/IOIEH ST, KPYITHBIX IIPMOOPETEeHNMIT U OCYILeCTBICHNS ayfUTA.

I pyrumu croBami, pojib He3aBYCUMOTO JUPEKTOpaTa ABJIAETCA OYeHDb BaXKHOIL, B 0COOeH-
HOCTU Hp]/[ KOHCTpYI/IpOBaHI/H/I OTHOIIIEHUT Me>1<ny pyKOBOHCTBOM n CO6CTB€HHI/IKaMI/I KOM-
marnu. Heo6XoauMo MOSICHUTD, YTO B COOTBETCTBUM CO CT. 64 PenepanpHoro 3akoHa «O6
AKIMIOHEPHBIX 00I[eCTBAX»°COBET OMPEKTOPOB SIBIIAETCS MCIIOMHUTENBHBIM OPraHOM 001Ie-
CTBA U OCYIECTB/ISIET 00Iee PYKOBOZCTBO AESITE/IBHOCTBIO 00IIeCTBA. B KOHTEKCTe AaHHOIT
CTaThU COBET AMPEKTOPOB 1 MeHeIKMeHT (cT. 69 1 70 Oepepanbroro 3akoHa «O6 akIoHep-
HBbIX O6meCTBaX>>) ABIAKTCA NCIIO/THUTE/IbHBIMU OpFaHaMI/I KOMITaHUN.

B Poccunt cnoxmmach MOJEIb PHIHOYHON SKOHOMUKIL CO CTPYKTYPOIiT COOCTBEHHOCTH, B
KOTOPOI/UI HOMI/IHI/IpyeT OJVIH VMIN rpynna 3 HECKOJIbKUX Ma)KOpI/ITapHI)IX aKHI/IOHepOB. 33-
tIaCTyIO CO6CTB€HHI/IKI/I Vn upyrI/Ie anna, y‘laCTByIOHH/Ie B MCITIO/THUTE/IbHBIX opraHaX AKII M-
OHepHOFO 06meCTBa, HE 3aI/IHTepeCOBaHbI B IMOBBIILIEHUN prHO‘IHOI‘/JI CTOMMOCTHA HpeanM—
ATUA, B HO}IY‘{eHI/H/I I0X0[0B qepes OUBVIOEHOBI I HA OCHOBE pOCTa 6I/Ip)KeBbIX KOTI/IpOBOK.
Hao60poT, OHU CKIIOHHBI MUHUMM3NPOBATH IPUOBUIb MM JAXKe JEMOHCTPUPOBATH YOBITKI
IpefIpUATIA, ICKYCCTBEHHO OTCeKas 4acTb (PMHAHCOBBIX IIOTOKOB (4epe3 IIeHbI, pasfese-
HUEe pacquOB n T.H.), IIOOYVMHAA UX 1eJ/IsAM CHVDKEHVIA HAaJIOIr' OB, yBeIII/IquI/IH JINYHBIX JOXOO0B
VI/IT HbIM HpeHHpI/IHI/IMaTeHbCKI/IM 3a11aan7. PaCHpOCTpaHeHbI Ha HpaKTI/IKe: BCTyHIIeHI/Ie B
CFOBOp C KOHTpaFeHTaMI/I nnmm KOHKypeHTaMI/I 06meCTBa Ha OCHOBE HOHy‘IeHI/IH JINMYHDbIX Hpe—
I/IMYHIeCTB U 3aK/JII0YE€HME COE/IOK OT MIMEHI O6HI€CTB3. Ha HeprHO‘{HbIX YCHOBI/IHX N II0 LIeHaM,
OT/INMYAIIIVIMCA OT pI)IHO‘IHI)IX; MHMHMMPOB&HMC n HpOBeHeHI/Ie peopraﬂmsaumm KOMITaHUWU,
Hpecne}lylomeﬁ BBITOZIbI OTOE/IbHBIX prHH aKI_U/IOHepOB (yBeHI/I‘-IeHI/IH OO/IM B KaIIUTa/le Ofn-
HUIX JINII ¥, HA0OOPOT, COKpAll[eHN s TO/IY JPYIUX aKI[MOHEPOB); XUIeHe aKTUBOB 001ecTBa
U VX HECAHKIMOHVMPOBAHHBII IIepPeBOJ Ha 6alaHC Apyroro obuiecTsa; obecredeHne MMylLe-
CTBEHHDBIX BBITO/] B HOIIbsy OTHOE/IbHBIX JINI 34 CYET HpI/IHHTI/IH peHIeHI/H‘/JI O6IH€CTBOM, HpI/IBO-
IAIMX K YXYALICHNIO Pe3y/IbTaTOB ero (pMHAHCOBO-XO03AICTBEHHON IeATe/IbHOCTH®.

B nmpepcTaBieHHOI paboTe HEOOXOAUMO PAcCMOTPeTb OCOOEHHOCTY B3aMIMOOTHOLICHNI
Me)KHY caMIMmn CO6CTB€HHI/IKaMI/I (B OTHOILIEHUN BI)IKyHa aKHI/Iﬂ 110 CHpaBeH}II/IBOI;'[ IIeHe,
O6OCHOBaHHbHZ I/IHTepeC B OTHOLIIEHUN HOIIy‘IeHI/IH I/IH(i)OpMaIH/H/I O [OeATEe/IbHOCTM KOMIIa-
HUM); MEXaHV3M B3a¥IMOOTHOIICHUI MEXIY COBETOM JUPEKTOPOB, MEHEIKMEHTOM I co0-
CTBEHHMKaMU (aKIMOHepaMu), C Lebl0 TOCTVDKeHMsI OasaHCca 9KOHOMUYECKUX MHTEPECOB
(HemomyIIeHNe HAHECEHNS yilepOa MHTepecaM KOMIIAHUY VI €€ AKIIMOHEPaM).

¢ Cm.: C3 P®D. 1996. Ne 1. Cr. 1.

7 Cm.: Gilson R. Controlling Shareholders and Corporate Governance: Complicating the Comparative Tax-
onomy // Working Paper. Columbia Law School, Stanford Law School and ECGI. 2005. P. 30.

8 Cm.: Pacniopsixenne ITpaButenbcrsa MockBbl 0T 8 ceHTAODs 2006 Ne 1766-PIT «O cuctemaTnsanym Mep
II0 IPeCeYeHNI0 U MPeYNPEXICHNIO IPOTUBOIPABHBIX AeiCTBIII Ha GMHAHCOBOM 1 (OHIOBOM pBIHKAxX» //
Bectnux Mapa n IIpaButenncrsa Mocksbr. 2006. Ne 58.
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BanaHc aKOHOMUYeCKUx UHTEepecoB MeXxay cobcTBEHHUKaMu

B y6mm4HOIT KOMIIAHUY BCe ITpaBa WiIeHa JaHHOI KOMIIAHUY BBITEKAIOT U3 ero IIpaBa co0-
CTBEHHOCTY Ha ONIIPENETIEHHOE KOINYIECTBO aK].U/II?I KOMIIaHVI U IPOU3BOAHBI OT KOJIMYECTBA
aKIMil, HAXOMAMMXCA B COOCTBEHHOCTY WICHA aKIVMOHEpPHO KoMIaHmu. JImdHoe ydactie
YJIeHa KOMIIaHNM B YIIPABJIEHYECKMX BOIIPOCAX HAIIPAMYIO CBA3aHO C HaXOOAIIVMICA B €ro
cobcrBenHocTy akumami®. Jpyrumu cnosamu, KC PO ompenenseT knaccuyeckyro areHTCKyI0
Ipo6IeMy, CBA3aHHYIO C pasfe/leHNeM IIpaB COOCTBEHHOCTU (3KOHOMMYECKIe NHTepechl) 1
KOHTpOJIA (y4acTue B yIpaB/IeHYeCKMX Bolpocax)'’. B cBoro ouepenb, IpUCyTCTBME KPYITHBIX
COOCTBEHHIKOB MOXKET CO3/JaTh areHTCKYI0 IPOOIEMY MeX/y Ma)XOPUTAPHBIMU VI MIHOPH-
TapHbIMI coOcTBeHHMKaMu''. JlaHHas mpo6eMa BO3HMKAET, eC/IM KPYIIHBI aKIMOHEp IIbI-
TAeTCsI UCIIO/Ib30BATD CBOY MOTHOMOYNS [/ISsI TIepefiady KOPIIOPATUBHBIX PeCcypcoB cebe, st
JINYHOTO HOTpeG}IeHI/I}I, VIJI BBITOJBI. B pe3ynbraTe 3TOr0 MMHOPUTAPNUN IIPOIOPUNOHATIBHO
He HOJIYYaloT IIPeMMYIIeCTB OT AeMICTBUII MaXOPUTAPHOIO aKIVMOHepa VI KOMITAaHUM Ha-
HOCUTCA yiepo.

HPKI/IM IIpMMEPOM B OTHOLIEHNV ITOTYIEHNA JINYHDIX BbITOJ] OMHNX aKIIIOHEPOB (yBe}II/I-
YeHMe JOMM B YCTaBHOM KaHI/ITaIIe) 3a CUET NPUINHEHNA yluep6a APpYIUM, ABJIAETCA €TI0 U3
npaktuku EBpomerickoro cyga mo npasaM denoseka (manee — ECITY). Heob6xopumo mosic-
HUTb, YTO IIPUMEHUTENBHO K CT. 1 «3amura cobcTBeHHOCTN» [IpoToKkona Ne 1 k KonBeHIym
«O 3amyTe Mpas YenoBeKa ¥ OCHOBHBIX cBOOOI» (1950 1.)"? (anee — KoHBeHIMsI) aKI[OHED
Hafge/neH TUTYIOM Ha 9KOHOMUYECKUN MHTEpeC (aKIH/IHMI/I, KOTOPbIE ABIAITCA MMyIIIeCTBOM),
KOTOPBIN HEeoOX0IMMO paccMaTpuBaTh KaK UMYIIECTBO /LA Le/lell IPUMEeHEeHNs JaHHOM HOp-
MbL. JIpyruMu C/I0BaMu, akyuoHep 06nadaem 000CHO8AHHDIM U 3AKOHHBIM 0HUOAHUEM, YO OH
NOTYHUM 803MONHOCID HA IPPeKmUBHOe ynpasneHue Komnanueil, ¢ UCNonL306aHuem npasa
cobcmeeHHOCU Ha aKyuu®.

O6cTosITeNBCTBA TAHHOTO A€/Ia CBA3aHBI C HAPYLIEHNEM KOPIOPATUBHOTO KOHTPOJIS (3710-
ynorpeb6jeH1e IIpaBoM, IPONCTeKalollee OT aKIMIOHEPOB) CO CTOPOHBI JOUYepHell KOMITaHUN
II0 JeJTy POCCUIICKOT KoMIaHuy « COBTpaHCcaBTO XOMAMHI» MPOTUB YkpanHsl*. KopropaTns-
HbI€ IIpaBa pOCCI/IﬁCKOI‘O 3asBUTENA ObLIN HapylIeHbl YIIpABIAKIVMI OpraHaMm noqepHeI?I
xomIraHun «CoBTpaHcaBTo-JIyranck». CHaYazma OHM HU3BENN JJOTI0 POCCUIICKOV KOMIIaHWM
B aKIMIOHEPHOM KaIlUTajle «I0YePHEro Ipeanpuatusa» ¢ 49% mo 20,7 %, a 3ateM BooO1Ie ero
NMUKBUAMPOBAIN. Poccuitckas KoMmaHmsi 06paTniack B yKPAaMHCKUIT CYf 3@ 3aIUTOI CBO-
VX KOPIIOPAaTMBHBIX IIpaB, HO IIOC/I€ HEOTHOKPATHBIX CYHC6HI)IX pa361/1paTem>CTB HIYETro He

® Cm.: Onpepenenne Koncrurymmonsoro Cyna Poccmitckoit @epeparym ot 2 Hoa6ps 2011 Ne 1486-0-0 //
CIIC «KoHcynbranT ITmoc».

' Cm.: Berle A., Means G. The Modern Corporation and Private Property. New York: MacMillan, 1932.
P. 69.

" Cm.: Gilson R., Gordon J. Doctrines and Markets: Controlling Shareholders // University of Pennsylvania
Law Review. 2003. Vol. 152. P. 785.

2 Cm.: C3 P®. 2001. Ne 2. Cr. 163.

13 Cm.: IToctanosnenne ECITY ot 18.03.2010 mo meny «CIIK «Jumckumit» npotus Poccuiickoit Oemepa-
mm» // CIIC «Koncynprant Ilmoc»; Pemmerne ECITY ot 18.12.2007 no meny «Mapunu (Marini) mpotus An-
6arnm» // URL: http://hudoc.echr.coe.int/sites/eng/Pages/search.aspx#{“fulltext”:[“Mariniv. Albania’]item
id”:[“001-84061]} (mara obpawenns: 16.02.2015); I[Tocranosnenne ECITY ot 30.11.2004 o pgeny «Enepitsur-

np13 (Oneryildiz) npotus Typumnn» // CIIC «Koncynprant ITmoc».

'* Cm.: ITocranosnenne ECITY or 25.07.2002 o ey «CoBTpaHcaBTo XOMAUHT MpoTuB YKkpaussl» // CIIC
«KoncynbranT ITmoc».
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mobwtace. ECITY" ykasai, 94To JECTBUsI CO CTOPOHBI JOYEePHEell KOMIIAHNY TIOB/IEK/IN CHM-
JKeHUe IIeHbl Ha aKIMY KOMITAaHUM; B IIOC/IEAYIONeM IIPOM3OLIIN U3MEHEHVS B CIIOCOOHOCTH
POCCUIICKON KOMIIAHUM YIIPAB/IATb CBOEI JOYEPHEll KOMIIAHMEN U OCYIIECTBIATh KOHTPO/Ib
3a ee aKTMBAMU. JTO ABJACTCA HEJONYCTUMBIM, IIOCKONBKY HapymraeT cT. 1 «3ammra cob-
crBeHHOCTI» [IpoTokoma Ne 1 k Komsennum. IIpepncraBieHHbIl IpuMep upeHTHGUIUPYeT
K/TACCIMYIECKYI0 areHTCKYIO0 IIPo6/IeMy, CBSI3AHHYIO C pasje/ieHeM IpaB COO6CTBEHHOCTH (9KO-
HOMMYeCKIe MHTEePechl) ¥ KOHTPOJIA (y4acTye B yIIpaBIeHIeCKUX BOIIPOCaAX).

VIHTepecHBIM aCIeKTOM B POCCUIICKOM KOPIIOPATMBHOM IIpaBe SAB/IAETCA BO3MOXKHOCTD
IIpMBJIeYEHNA AKLMOHEPOB K TPaXIaHCKO-TIPAaBOBOI OTBETCTBEHHOCTW, YUMTBIBAdA, UTO B
denepanbHbIX 3aK0HAX «O6 aKIMOHEPHBIX 061ecTBax»'® 1 «O6 061eCTBAX C OTPAHNYEHHOI
OTBETCTBEHHOCTDBIO» "He IIPOIVICAH a/ITOPUTM IIPUBJIeYEHIA AKIIVIOHEPOB (Y4aCTHUKOB) K OT-
BETCTBEHHOCTH (B C/Ty4ae, IpMYMHEHM YOBITKOB KoMITaHMM). Poccuiickuil mpaBonpyMeHN-
Te/Ib B CBOMX PELICHVAX IBITAeTCS 3aII0JIHATD IIPABOBOII IIPOOeII B IeIICTBYIOLEM 3aKOHOA-
TeNbCTBe'S.

ITop yOpITKaMu coracHo cT. 15 Ipaxkpanckoro kogekca Poccurickoit @epeparyn (nanee —
I'K P®)" moHMMaIoTcs pacxopbl, KOTOpbIE JINII0, Ybe IIPaBO HAPYILIEHO, IIPOM3BETIO MM HOJDK-
HO OyfieT IpOM3BeCTH JI1 BOCCTAHOB/ICHNA HAPYIIEHHOTO IpaBa, yTpaTa WM IOBPeX eHIe
ero uMylecTsa (peaabHblil yiep0), a TakKe HelIOJTyYeHHbIe JOXO/IbI, KOTOPBIe 9TO JIMIIO IIO-
Ny4uI0 OBl IPY OOBIYHBIX YCIOBMAX IPAXKIAHCKOrO 060poTa, eciy 6bI ero mpaBo He ObIIO
HapylleHo (yIyleHHas BbIrofa). B coorBerctBum co cr. 1064 I'K PO Bpepn, npuynHeHHbI
TMYHOCTY VIIM MMYILECTBY I'PaK[aHMHA, a TaKXKe Bpell, IPUIMHEHHBIN UMYILeCTBY I0pPUIN-
YeCKOTO JINIA, ITOAJIEXKIT BO3MEICHNUIO B IIOIHOM 00'beMe JINLIOM, IPUYMHUBIINM Bpel. Bpen,
IIPUYMHEHHDIN IPaBOMEPHBIMY IeVICTBUAMI, TIOJIEKNUT BO3MEIEHUIO B CITy4asX, IIPeTyCMO-
TPEHHBIX 3aKOHOM.

JleiicTBUA aKUMOHEpOB OOLeCTBA MO IPUHATUIO PElIeHNA OT VIMEHMU VICIIOHUTEIbHBIX
OpraHOB KOMIIAHUY CYUTAIOTCA HE3aKOHHBIMY (HeIIpaBOMEPHBIMM ), €C/IY BBIIIOTHAIOTCS Clle-
IYIOIIVe YCIOBMA: JOKAa3aHbl IPUYMHEHHBIN yiiep6 (Bpef) KOMIIaHNM, pa3Mep IIOHECEeHHBIX
KOMIIaHNell YOBITKOB, BUHOBHOCTD IIPUYMHNUTE/LA Bpefia (aKI[MOHepa)y MMeeTCsA IPUIMHHO-
CIeICTBEHHASA CBA3b MEX/Y LeVICTBIAMM aKIMIOHepOB U yOBITKaMy KoMIIaHnu. B Taknx ciy-
Yasx [IeiCTBIUA aKI[MOHEPOB IIPU3HAIOTCA CyAaMi HE3aKOHHBIMY, a VX PellleHNs He[eiiCTBI-
TeIbHBIMM. Cybl B3BICKUBAIOT C TAKMX aKIMOHEPOB YOBITKY, IPUYMHEHHbIE KOMITaHNI.

Erme omHOII cocTaBIIAOMIel areHTCKOTO KOH(IMKTA MKy aKIIMIOHepaMI ABJIAETCA MeXa-
HV3M NIPUHYANTEIBHOTO BBIKYIIA AKI[UIT ¥ MIHOPUTAPHBIX COOCTBEHHIUKOB IPY COOTIOEHIN
HaJJIeKAIIlell I0PUANIECKOIl IPOLEAyps (IIPeXXe BCEero, NMeeTCst BBUAY MHCTUTYT 006s13a-
TEJIBHOTO IIPEeJIOKEHsT), C COOIIofieHIeM TPeGOBaHNUIT 3aKOHOAATE/IbCTBA — B L[e/ISAX 3allN-
TBI IIpaB MUHOPUTAPYEB KaK CTa00il CTOPOHBI B KOPIOPATYBHBIX OTHOLICHIIAX.

15 Cm.: ITocranosnenne ECITY ot 25.07.2002 o meny «CoBTpancaBTo XonauHT poTus Ykpanusl» // CIIC
«Koncynpbrant I1moc».

16 Cm.: C3PD. 1996. Ne 1. Cr. 1.
7Cm.: C3 PD. 1998. Ne 7. Cr. 785.

'8 Cm.: /lyyenxo C.J. PupynmapHble OTHOIIEHVA: HAXOXK/[eHVe KOMIPOMIICCA MHTEPECOB MEXK/TY YJaCTHI-
kamu // @uHaHCOBBIT MeHePKMeHT. 2012. Ne 6. C. 69-70; /Iyyenxo C.J. [Tunemma BoIGOpa MOJIENN YIIPaB/IeHNA
xomnanueit // IIpaso. JKypnan Beiciiest mkonbt akonomuku. 2014. Ne 2. C. 167-168.

¥ Cm.: C3 PD. 1994. Ne 32. Cr. 3301.

? Cwm.: TTocranosnenne PAC 3amagno-Cubupckoro okpyra ot 25.11.2010 Ne A81-2477/2008 // CIIC
«Koncynprant ITntocr; ITocranosnerne PAC Bocrouno-Cnbupckoro okpyra ot 08.06.2010 Ne A58-5409/09 //
CIIC «Koncynprant ITmoc».
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Ma>kopHTapHBIIl aKIIMOHEP JMCIIONb3yeT CBOO BIACTD (IIOJTHOMOYILA), 3aK/II0YAET JIOTOBOP O
IIproOpeTeHNy aKIVii (1o/Ieil) Ha HeCIIpaBeyIMBBIX YCIOBIUAX (3aHIDKas LieHY BBIKYIIA aKIIVIN),
HAHOCSI PEeasIbHBIIL yilepO MeIKUM COOCTBEHHMKAM. TeM caMbIM IPOVCXOANT BbIAABIMBAHIE
MeJIKIX COOCTBEeHHMKOB (freeze-out)IoCpescTBOM BBIKYIIA aKIuI 10 3aHIDKeHHOI 1jeHe. KC PO
B psjie CBOMX IIPABOBBIX IO3UIMAX OTMETIL, YTO IIPOLIeAypa IPMHYAUTEILHOIO BBIKYIIA aKIMil
ofipasyMeBaeT KaK OIleHKY ITPaBI/IBHOCTY OIIpefie/IeHNIs LIeHbI BHIKYIaeMbIX aKI[MI1 VI Ha/n4due
yOBITKOB y MIUHOPITAPUEB, TAK U VICCIENOBAHIIE, CBA3aHHBIX C IIPYHYANUTEIbHBIM BBIKYIIOM VTN
BO3HIKHOBEHIEM IIPaBa Ha TAKOIl BBIKYII (pAKTUIECKNX OOCTOSITENbCTB, MOTYIINX CBU/ETEIb-
CTBOBATb O CYLIECTBEHHOM HaPyILIeHN! TPeOOBAHNUIT 3aKOHA VTN O 3/I0YIIOTPe6IeHNN IpaBaMi
U BJIATD Ha yCTAHOBJIEHNe CIIpaBeyBoil eHbl” . B wactHOCTI, KC PO BCTasnm Ha 3amury mpas
MEJIKMX COOCTBEHHIKOB B CUTYALUN, CBSI3AHHOII ¢ BBIKYIIOM akuuit. OH oOpaljaeT BHIMAHIE,
YTO MUHOPUTAPUY ABJIAIOTCA C/1a00i CTOPOHOI B CMCTeMe KOPIIOPATMBHBIX OTHOLIEHNIA, II09-
TOMY OHU 006eCIIeINBAIOTCsI KOHCTUTYIIIOHHO- IIPABOBBIMI FAPAHTISIMI (OXPaHa 3aKOHOM IIPaB
aKIMOHEPOB) U CYAeOHOIT 3alMTOl HApYIIeHHBIX ITpaB>.

3agauy obecriedeHys1 GaaHca IPaB U 3aKOHHDIX MHTEPECOB BCEX 3aMHTEPECOBAHHbIX JIVI]
(akI[MOHepOB, KPeAUTOPOB, OPTAHOB YIPaBJIeHNUA U Jp.) B IpoLiecce IpeIIpUHIMATETbCKOM
[esITe/IbHOCTH aKI[MOHEPHOTO OOI[eCTBa, B TOM YIC/Ie IIPU BHIOOpE SKOHOMITIECKOI CTpare-
Iy pa3BuUTHA Ou3Heca (MOJE/Ib yIIpaB/IeHNsA KOMIIaHMell), COBEPIICHNN CAE/IOK ¢ aKLUAMI,
YCTAQHOBJIEHNH OTPAHNYEHNIT B BBIIUIATE AKIIMOHEPHBIM OOIIECTBOM JUBUEH/IOB, IPU3BAHO
pelIaTb pocCHiiCKoe KOpIIOpaTUBHOE IIPaBoO™.

O6paTnMcst K eBPOIIEIICKOI TPAKTHUKE TI0 JAaHHOIT mpobinemaTnke. Jupektusa Ne 2004/25/
EC Esporeiickoro nmapinamenta 1 Coseta EC «O mpemoykeHusX 10 HOIIOLIeHNIo»*! ompeyie-
JIsIeT TPAHCIIAPEHTHBIN MOPSAMIOK BBIKYIIA aKIUII Y MEJIKUX COOCTBEHHVKOB, YCTaHAB/INBAET
MEXaHU3M OIIpefie/leHNsT CIIPABEINBOI LIeHbl, 00eCIiednBasi, TeM CaMbIM, IPABOBBIE TapaH-
TUV MUHOPUTAPHBIX AKI[MOHEPOB. B wacTHOCTH, Ipu HOOPOBONBHOM IIPENTIOXKEHNN IjeHa
odepTsl OymeT ABIATHCS CIPABEIMBOI [[EHON BBIKYIIA, KOIA II0 UTOraM O0OPOBOIBHOTO
IIpejIoXKe Vsl ObUIM ITPIOOPETEHBI TOTIOCYIOLIVIe aKIVIM, COCTaBIIAoNe He MeHee 90% Karm-
TasIa C IPaBOM T'0OJIOCA, YKa3aHHbIE B IIPEI/IOKEHNUI.

Hakowrery, Heo6X0a1Mo 06paTiTh BHUMAHNE Ha aTeHTCKYIO IPO6/IeMy MeX/y aKIIMOHepa-
MU, CBA3aHHYIO C IIOJIy4eHueM MH(OpMaLuy O eATeIbHOCTY KoMITaHuK. To4Hee cKka3aTh, O
37I0YIIOTpeO/IeHNY IIPaBOM CO CTOPOHBI MIHOPUTAPHOTO aKIMOHepa Ha HOoTydeHre MH(Oop-
Maluu O IeATEeIbHOCTY KOMIIaHMM. PaccMoOTpuM IpyMep M3 POCCUIICKON KOPIOPaTHBHOM
IIPAaKTUKI.

MuHOpUTAPHBIT aKI[MOHEp 06PATM/ICSA B CYA C MCKOBBIM TpeOOBaHMEM K KOMIAHNU 00
00sI3aHNY ee YCTPAHUTDb HAPYIIEHNs IpaBa Ha HoMydeHne nHpopmanun (IIonydeHne KoMl
IIPOTOKOJIOB 3aCefaHUIl COBETa AVPEKTOPOB, HOKYMEHTAIVM O HEATEIbHOCTU KOMIIAHWN).
ATrennAnMOHHAA KOJIETUA Cyfla OTMETIIIA, YTO B OT/INYME OT Lje/IV TIOTyIeHN JOKYMEHTOB
Ha/IM4Me y 3asgBUTENA MaTepualbHO-IIPABOBOIO MHTEPeca B UX IOYIEHUN MMeeT OCHOBO-
TojIaralee MpaBoBoOe 3HaYeHNe M BXOAUT B IIPEeAMeT I0Ka3bIBAHNUA 110 HACTOSAIEMY JIemy.

21 Cm.: Onpepenennst Kouncrurymnonnoro Cyna Poccmiickoit @epeparun ot 10.02.2009 Ne 372-0-0, ot
03.07.2007 Ne 713-O-I1, 714-O-I1, 681-O-I1 // CIIC «Koncynbrant Ilmoc».

2 Cm.: [Tocranosnenne Koncruryuonnoro Cyaa Poccniickoit @egepannn or 10.04.2003 Ne 5-I1 // CIIC
«KoncynbranT ITmoc».

# Cwm.: Onpepenenne Koncruryuuonnoro Cyna Poccniickoit @epeparmu ot 21.12.2006 Ne 691-O // CIIC
«Koncynbrant Imoc».

* Cwm.: [ImpexTuna Ne 2004/25/EC Esponetickoro napnamenta 1 Cosera EC ot 21.04.2004 «O mpepoxe-
HuAX 1o nornomennio» // CIIC «KoncympranT ITmoc».
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KC P®*opreHTHpyeT IpaBOIpUMEHNTE Ha IIPefOCTaBIeHe CyeOHOI 3aIUThI IPaBY aK-
I[1IOHepa Ha MHPOPMALUIO O AESITeIBHOCTH OOIeCTBA ¢ HA/IMUNEM Y HETO «0O0CHOBAaHHOTO»
VTN «3aKOHHOTO» MHTepeca B IOy YeHNN TaKOi HH(OPMALINH, K PACCMATPUBAET OTCYTCTBHUE
3aKOHHOTO (000CHOBaHHOT0) MHTepeca B IOTy4eHNY MH(OpMaLy KaK YaCcTHBII CTy4dali 3710-
ymnorpe6yeH1s IpaBOM Ha MH(POPMALNIO.

YcraHOB/IEHNE Ha/IM4MA y aKIJMOHepa 3aKOHHOTO (0OOCHOBAaHHOrO) MHTepeca B IIONY-
YeHNN JOKYMEHTOB HeO6XOHI/IMO, IIOCKO/IbKY T€ MOIIOTHUTE/IbHbIE IIpaBa (HO OTHOLIECHUIO
K 3aKperuieHHbIM B CT. 31 ®emepanproro 3akoHa «O6 aKI[MOHEPHBIX 00I[eCTBaX» MPaBy Ha
y4acTye B 001IeM cOOpaHUY aKIMOHePOB, IIPaBy Ha IIOTy4YeHVe IMBUICHOB, IIPaBy Ha JOJIIO
UMyIIecTBa OOILIeCTBA [P €ro JMKBUAALIMN), KOTOPBIMI HAe/IAeTCs AKI[VIOHEpP, BK/II0Yas
IIPaBO HA HOCTYII K JOKyMeHTaM ob1ectsa (cT. 91 3akoHa) mpusBaHbl 06eCIeYnTh peannsa-
IIVII0 9KOHOMIYECKIIX IIeJIell M 3a]1ad aKIMOHepa, BBITEKAIOIVIX I3 eI'0 CTaTyca, 3aKPeIVIEHHOI'O
cT. 31 3axona. TakuM 06pasoMm, IIPaBo ZOCTYIIA K JOKYMEHTaM OOIIIeCTBA 3aKOH IIPELOCTABIIS-
eT aKIJMOHePY C LeIbI0 FAPaHTIPOBATh OCYIECTBICHNUE €ro IIpaBa Ha y4acTue B yIIpaBIeHNN
o6utectBoM. CefoBaTeIbHO, 3aKOH 3aIUIIAeT He abCTPAKTHBII MHTEPeC aKI[IOHEePa, IIPEfO-
CTaB/ISIsI €My IIPaBO OCTYIA K JOKYMEHTaM OOIIeCTBa, a MHTepeC KOHKPETHOI!, CB3aHHBbII
C peanu3anyeil IpaBa aKI[OHepa HA y4acTue B yIPaBIeHUN OOIIeCTBOM. YdYacTye Win He-
ydacrtue B 001geM coOpaHUM aKI[IOHepa — 9TO IIPABO CAMOTrO AKI[IOHEPa, HO He ero 00s13aH-
HOCTB, I CaMo 110 cebe OTCYTCTBIE aKIMOHePa HAa COOPAHMN He SIB/LSIETCS IPABOHAPYIICHUEM.
BmecTe ¢ TeM (aKT CHCTeMaTM4eCKOro OTCYTCTBIUA aKIMOHepa Ha COOpaHMUAX aKI[MOHEPOB
001I1ecTBa Ha IPOTSDKEHUM TPEX JIET MOXKET PACCMATPUBATBHCS KAK HOMOTHUTENIbHOE JOKa3a-
TE/IbCTBO OTCYTCTBUA €TI0 3aMHTEPECOBAaHHOCTY B yIIPABJICHNN Je/laMy O0IecTBa.

VHTepec MeKOro cOOCTBEHHNKA B IIOTyYeHNI IPOTOKOJIOB 3aCejaHNUII COBETa NUPEKTO-
POB He CBSI3aH C peaausallell ero IpaBa Ha y4acTUe B YIpPaBICHNU OOIIeCTBOM VN IIPU-
HATVEM 95KOHOMIYECKH ONPaBIAHHbBIX PEIIeHNUIT O IPOfjaKe M IIOKYIIKe aKIVIi 0OIIeCTBOM, I,
COOTBETCTBEHHO, He OTBEYAET KPUTEPMsIM 3aKOHHOTO (0OOCHOBAHHOTO) MHTEpeca B €ro Io-
HATYN®. TakuM 06pasom, Cyf IPUXOANT K BBIBOALY, YTO COBEpLIEHME 3asABUTe/IeM TaKOTo poza
IeJICTBUIT He CBA3aHO C peajn3alyeli MM IIpaB aKI[JoHepa o01ecTBa I, COOTBETCTBEHHO, pac-
LIeHMBAETCSI CY/JOM KaK 37I0yIOTpeO/IeH e MICTI{OM IIPaBOM B CiTy mosoxkenuit ¢T. 10 'K PO

IToaBO/S IIPOMEXYTOYHBIE UTOIY, HEOOXOAMMO OOpATUTh BHUMAHIE Ha CIeAyoliee 06-
CTOSATETbCTBO. ATEHTCKIE KOH(i)}H/IKTbI MEXIOYy COOCTBEHHUKAMU Pa3spylInTEeNbHO BAMAIOT Ha
croumocTtb Kommanuu. C [Pyroil CTOPOHBI, COOCTBEHHNK MOYXET BOCIIONB30BATHCS MPOLie-
Lypoil MTHUIVIATIM3aLUY CyieOHOTO KOHTPOJIA B OTHOIICHUY He3aKOHHBIX JISVICTBIIL PYyTOro
cobcrBenHnka. Kpome T0ro, BAMsIHIE MKOPUTAPHOTO AKIIMOHEPA HA AESITE/IBHOCTD KOMIIA-
HIUIN CBA3AaHO C IIOOYVMHEHUEM ce6e BO/MN OPYIUX, IIPEXIE BCErO, MEIKUX CO6CTB€HHI/IKOB, n
ero KOHeYHO LE/TbI0 ABIAIOTCA S9KOHOMIMYECKNE MIHTEPECHI VI KOHTPOJIb HalY KOMITaHUEN. O}I-
HAKO IIpaBO COOCTBEHHOCT! Ha aKIMIO ¥ IIPaBO OJIOCOBAHMA NO3BOJLAIOT aKIMOHEPY MMEThb
CBA3YIOMINI KaHaJI ME&XIY cOOCTBEHHMKaMIL, GOPMY/INPOBATh OBECTKYU Ha 00X coOpaHu-
AX, THUINMPOBATDb 3aKOHHbIE Tp€6OBaHI/IH.

Kax ormeuaer ECITY, akuus KoMIIaHNY ABJIAETCA CJIOXKHOI BEIbI0, KOTOPas cepTuuum-
pyeT, 4To Brafenel; obafaeT akuueil B KOMIIAHNY BMECTE C COOTBETCTBYIOLIVIMY IIPABAMIL.

» Cm.: Ompepenenne Koncrurymmonnoro Cyna Poccniickoit Pepeparym ot 17.01.2011 Ne 8-O-I1 // CIIC
«KoncynbranT ITmroc».

% Cm.: Ompepnenenne Koncrurymnmonnoro Cyna Pocemiickoit @eneparym ot 18.01.2011 Ne 8-O-I1 // CIIC
«KoncynbranT ITmroc».

7 Cwm.: ITocranosneHne [leBATOr0 apOMTPaKHOTO ameIsALuMoOHHOro cyma or 08.08.2012 Ne 09AII-
20244/2012 // CIIC «Koncynprant [1moc».
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TO He TOIBKO KOCBEHHOE TPeOOBaHMe B OTHOLIEHN! aKTVBOB KOMIIAHW, HO U APYTIE IPaBa:
u3OuparenbHble IPaBa U NPABO GAUAMb HA 0eTMeNbHOCb KOMNAHUUYU YNpasnamo eio’. B
[eVICTBUTENIBHOCTY 6e3 JOCTATOYHBIX IOPUANIECKIX NHCTPYMEHTOB B OTHOLIEHNN yCTpallle-
HYISI MOKOPUTAPHBIX aKIIVOHEPOB HEBO3MOYXHO OTPAHNMYNTD UX AIINETUTHL. VIHade, KpyIHbIe
COOCTBEHHUKI, MMesI MOTHBALNIO, OYAYT CIIOCOOHBI BOCIIO/Ib30BATHCS CUTYALMEl (II0/Ib30-
BaThCsI IMYHBIMY BBITOfJAMU OT YIPABJI€HNs KOMIIAHNUEN) WK, B Xy/IIEM CTydae, BBIBECTI
KOpPIOpaTMBHbIE aKTVBbI>.

IMocrme paccMoTpeHUst 0COOEHHOCTEN B3aMOOTHOLIEHMIT MEXAY aKijmoHepamu (co6-
CTBEHHMKAMI), HEOOXOAIMO TIEPENTI HETIOCPENCTBEHHO K MO/ B3aVIMOOTHOIIIEHIIT MeX-
Iy PYKOBOACTBOM KOMIIAHMY U COOCTBEHHUKAMIL.

BanaHc 3KOHOMMYEeCKUX MHTepPecoB MeXAay
MCMNOJIHUTESIbHbIM OPraHOM KOMMaHUM,
ee COBEeTOM AUPEKTOPOB U CO6GCTBEHHUKAMM

Elrje ogHMM BUIOM areHTCKOI IPOO6/IeMBI SIB/ISIOTCS B3aVIMOOTHOIIEHNST MEXKLY MCIIO/THM-
Te/IbHBIM OpPraHOM (MeHEeI)KMEHTOM) KOMIIAaHI, €€ COBETOM AMPEKTOPOB U COOCTBEHHNMKAMI
(akmmonepamn).OT4yacTu faHHasE IpobreMa HUBEMMPYETCs TPV HAMMYUM Ma>KOPUTAPHBIX
COOCTBEHHIKOB, KOTOPBIE MCIIOIb3YIOT CBOVI [IOJTHOMOYVIS C [IE/IBI0 PeajI3aliiy KOPIIOPaTHB-
HBIX PecypcoB st ce6s*’. BaxKHBIM ciepXMBaoIM (PaKTOPOM areHTCKOI IPO6/IeMbl MEXAY
COBETOM JVMPEKTOPOB U COOCTBEHHNMKAMI SIB/ISIETCS. MHCTUTYT HE3aBVCHMOIO AMPEKTOpaTa
(IIpyu Ha/MMYIMY KQ4eCTBEHHOTO KOPHOPATMBHOTO 3aKOHOJATE/IbCTBA B OTHOLIEHNN obecrede-
HIA KOHTPOJIA B KOMIIAHUY CO CTOPOHBI He3aBUCUMOTO AUpeKTopara)’.

B poccnmitckoM KOpIOPaTVBHOM IIpaBe UCIONb3yeTCs CIeYIONii KpUTepuit 0TO6opa B OT-
HOILIEHNJ MHCTUTYTA HE3aBUCUMOro fupekTopara. ¢ (eKTUBHOCTD OCYIeCTBIeHMs PYHK-
LVIIT COBETA AMPEKTOPOB TPeOYeT BKIIOYEHNSI B COCTAB COBETA AMPEKTOPOB HE3ABUCUMBIX V-
PEKTOPOB, T.e. JIUII, KOTOPbIe He TOIBKO He SB/IAIOTCS WIEHAMI IIPAB/IEHNS, HO U HE3aBYCYMBI
OT JOJDKHOCTHBIX /NI 001ecTBa, NX adGrINpoBaHHBIX ML, KPYIHBIX KOHTPareHTOB 001Ie-
CTBa, a TAK)Ke He HAXO/STCS C OOIIECTBOM B MIHBIX OTHOLIEHNSIX, KOTOPbIE MOTYT IIOB/IVATH HA
HE3aBUCUMOCTD VX CY)KIEHMIL.

B cooTBeTCTBMM C HAWIyULIEN IPAKTUKOI KOPIOPATHBHOTO YIIPAB/IEHVs IO HEe3aBUCH -
MBIMM AVMPEKTOpaMy IIOHMMAIOTCA JIMIA, KOTOpble 0OMalaloT JOCTATOYHON CaMOCTOATENb-
HOCTBIO JUIst GOPMUPOBaHMsI COOCTBEHHOI MO3MIMM U CIIOCOOHBI BBIHOCUTb OOBEKTUBHBIE
" B0OPOCOBECTHBIE CY)XIEHNS, HE3aBICHMbIe OT B/IVISIHIS VICIIOJIHUTENIbHBIX OPTraHOB 001ie-
CTBa, OT/IE/IBHBIX TPYIIII AKI[MOHEPOB WLV MHBIX 3aMHTEPECOBAHHBIX CTOPOH, a TaKXe 0b/maja-
I0T JJOCTQTOYHO CTeleHblo ImpodeccyonamsMa 1 onbiTa (1. 101 Kopekca xopropaTuBHOro
ympasinenus)*. B coorserctBuu ¢ 1. 113Kopekca HesaBUCUMBbIe JUPEKTOPa IPU3BAHBI BHECTH

% Cm.: Pemrenne EBpomerickoit komuccuu ot 11.12.1986 mo geny «S-S., I. ABandB.T. v. Sweden» // CIIC
«KoncynbranT Imoc».

¥ CMm.: MezzettiL., SchlimmD., Sharfman B., op. cit. P. 1.
% Cm.: Mezzetti L., Schlimm D., Sharfman B. op. cit. P.1.

31 Cm.: De Mott D. Guests at the Table? Independent Directors in Family-Influenced Public Companies //
The Journal of Corporation Law, 2008, vol. 33, p. 847; Kraakman R., Black B. A Self — Enforcing Model of Cor-
porate Law // Harvard Law Review. 1996, vol. 109, p. 1911-1982.

3 Cm.: ITncpmo banka Poccum ot 10.04.2014 Ne 06-52/2463 «O Kopiekce KOpIIOpaTUBHOTO YIIpaBIeHA» //
Bectaux banka Poccum. 2014. Ne 40.
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3HAYNUTE/IBHBII BK/IAJ B 00CY)XX/eHNUEe 1 IPUHSTIE PELIeHNIT, IPEeX/e BCEro, O TaKUM BOIIPO-
caM, KaK BbIpaOOTKa CTpaTeruy pasBUTUA OOILIECTBA M OLEHKA COOTBETCTBYIA HEATEIbHOCTU
00IIecTBa CTpaTernyl €ro pasBUTHA, IIPEJOTBpAllleHNe Y paspelleHre KOPIOPAaTHBHBIX KOH-
(IUKTOB, OlleHKa KadecTBa PabOTHI MCIOTHUTEIbHBIX OPIaHOB, OLICHKA JeATeIbHOCTI 0O0lIe-
CTBa Ha IIpeJIMEeT COOTBETCTBIA MHTEpecaM BCeX aKIMIOHEPOB, CBOEBPEMEHHOE PACKPBITHE JI0-
CTOBEPHOIT MH(OPMALVIN O [IesITe/IBHOCTY OOIIeCTBA, PEOPraHN3ALVSI U YBE/IMYeHIIe YCTaBHOTO
KanuTasa o01IecTBa, BHECEHE CYIIeCTBEHHBIX M3MEHEHIIT B YCTaB OO1I[eCTBa, 3aTPArNBAIOLIIX
IpaBa aKIMOHEPOB, [10 BOIIPOCAM, CBSI3aHHBIM C IIPOLIE[yPAaMI MIOITIOMIeHsT 00IeCTBa, A TaK-
Ke [I0 MIHBIM Ba>KHBIM BOIIPOCAM, pellleHNe KOTOPBIX MOXKET 3aTPOHYTh MHTEPeChl aKIIVIOHEPOB.

ITo muenntwo JIx. Topmona®, BayKHeMIINM aclIeKTOM B [eATeIbHOCTY HE3aBUCUMOTO M-
peKTopara fABjIAeTCA Nepefiada KOMIAHUY MIMITY/IbCa — CTpaTerMy MaKCUMM3auy 671aroco-
CTOSIHMA aKIMOHepa IIOCPEICTBOM OLIeHeHHOI IIPOM3BOANTEIbHOCTI Kypca akumit. Ipyriumu
C/I0BaMM, VIHCTUTYT HE3aBVICMMOIO AMpPEKTOpaTra Telepb BBHIHYXKIEH OLleHNBATh IPOM3BO-
AUTEIbHOCTb KOMIIAHUY C YYeTOM VHAMKATOPOB (POHIOBOrO pbIHKA (Kypca aKuuii), U IO-
3TOMY aKI[eHT CMeIleH K MHTepecaM aKIJMOHepPOB, a He yIpaBjIeHs (coBeTa fupeKTopoB).B
POCCUIICKO KOPIIOPAaTUBHOM MPAKTUKE MHCTUTYT HE3aBUCUMOIO NUPEKTOPATa HE SAB/IAETCA
kao4eBbIM. OH He HaJje/IleH rapaHTIAMM U QUAYLIapHbIMY 00A3aTenbcTBamMu (QuayuapHas
00513aHHOCTb O/DKHOI 3a00T/IMBOCTH U QUAYLUAPHAS 0053aHHOCTB JIOSTIBHOCTH).

Porb 11 3HaYeHMe cOBeTa OMPEKTOPOB, a TAK)Ke ero BIIVAHIE Ha XO3AIICTBEHHYIO JIeATe/Ib-
HOCTb KOMIIAHUU SBJIACTCH CYLIECTBEHHOI. VIMEHHO IeHTpalM3OBaHHadA, MepapXudecKas
B/IaCTh (C IIPUOPUTETOM YIIPABIEHNSI CO CTOPOHBI COBETA JUPEKTOPOB) HeoOxommma st a¢h-
(eKTMBHOrO yIIpaBJIeHNA KPYIIHOI KoMIaHyer* . IIpaBoBoil cTaTyc MeHeIPKMeHTa KOMIIaHUI
(paBa, 00s13aHHOCTH, OTBETCTBEHHOCTH) OOYC/IOB/IEH CIennUKOIL €r0 [AesTebHOCTI, Me-
CTOM J POJIbIO B MEXaHU3Me yIIpaB/IeHlsI OpraHU3alell: OH OCYILIeCTB/IAeT PYKOBOACTBO Op-
raHM3alyell, B TOM YJC/Ie BBIIOMHACT QYHKIMM ee MCIIOJTHUTEIbHOTO OpPraHa, COBEpIIAeT OT
VIMeHV OpTaHM3aluy I0PUNYeCcK 3HaYMMble IeiICTBIA. BbIcTymas oT MMeHM OpraHmM3aIuim,
PYKOBOAMTENDb TO/DKEH JIICTBOBATDb B ee MHTepecaX JOOPOCOBECTHO 1 pa3yMHO (1. 3 cT. 53
'K P®). Ot kagecTBa pabOTH MEHEIPKMEHTA BO MHOIOM 3aBIUCST COOTBETCTBIE PE3y/IbTATOB
HesATebHOCTY OPTaHM3AIUY LIeJIAM, Pajyl JOCTVDKEeHNS KOTOPBIX OHa CO3JaBajlach, COXpaH-
HOCTb €€ UMYIIEeCTBa, a 3a4acTYIO M CaMO CYIeCTBOBaHIe OpraHM3aL[Ii ™.

SddexTrBHOE yIpaB/IeHNe KOMIIAHNeT IO3BOJLAET CO3[aTh OaTaHC MHTEPECOB aKIMIOHEPOB,
MeHEePKMeHTa (COBETa JUPEKTOPOB), PAOOTHIKOB I CAaMOIT KOMITAHNUI KaK CyObekTa mpasa (dax-
TOp IPOM3BOACTBEHHON KoMaH/ibl).Ha mpakTuke MeHeDKMEHT KOMITAHUM 3a49acTYI0 CTPEMUTCS
IIOJIyYNTb BBITOfIBI OT CBOETO yIPaB/IeHV (KaK I B CUTYAINV C KPYIHBIMI COOCTBEHHUKAMI).

ObparuMcst K mpuMepaM M3 POCCUIICKOIN KOPIIOPATVBHON IIPAKTUKN. PYKOBOZUTENDb
KPEUTHOTO YIPEKIEHII, He IIPOSIBIIsisA TPeOyeMOil OT Hero KaK pyKOBOJMTE/sI CTEIIEHN 3a-
60TIMBOCTU ¥ OCMOTPUTENLHOCTHU ((PUAYIIMAPHOI 005I3aHHOCTH TO/DKHOI 3a60TINBOCTN),
3aK/TI0YIT €3 MPOBefeHNsI COOTBETCTBYIOLIETO aHaMN3a (MHAHCOBOTO COCTOSHIIS 3AeMIIN-
KOB CJIe/IKM TIO BbIflade 3aBeJOMO HEeBO3BPATHBIX KPEIUTOB, YeM IIPIYMHIIL KPeLUTHOMY Y4-
PeXpIeHmIo yObITKI. B pesynmbraTe Cy/bl, pyKOBOACTBYACD CT. 71 PepepanpHoro 3akoHa «O6

33 Cm.: Gordon J. The Rise of Independent Directors in the United States, 1950-2005: Of Shareholder Value
and Stock Market Prices // Stanford Law Review, 2007, vol. 59, p. 1465.

3 Cm.: Rose P., Sharfman B. Shareholder Activism as a Corrective Mechanism in Corporate Governance //
Working Paper. Moritz College of Law. The Ohio State University, 2013, p. 9; Smith D. Corporate Governance
and Managerial Incompetence: Lessons from Kmart // North Carolina Law Review, 1996, vol. 74, p. 1046.

* Cm.: TTocranosnenne ®AC 3amagHo-Cubupckoro oxpyra or 11.04.2012 Ne A45-11239/2011 // CIIC
«KoncynbranT ITmroc».
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aKIMOHEpHBIX obmecTBax» u CT. 15 TK P®, mpumwm k BBIBOJIY O HA/IMYMU OCHOBAHUI IS
IIpUBJICYCHUA PYKOBOIMTENIA K IPaXKIaHCKO-IIPAaBOBOM OTBeTCTBeHHOCTH . CormacHo 1. 1
c1. 10 TK P®, He fomycKaroTcs HefiCTBMA TPAKAAH M IOPUAMYECKNX JINI], OCYIIeCTBAeMble
VICKJIIOYMTETBHO C HaMepeHVeM IIPUYMHUTD Bpell APYTOMY JIMILY, a TaKXKe 37I0yIoTpeb/ieHNe
IIpaBoOM B MHBIX ¢popMax. CoIIacHO IIpaBOBOJ NO3UIVIN, U3IOKEHHOI B II. 9 VIHpopManoH-
Horo mchMa IIpesupuyma Boiciero Ap6urpasksoro Cyna PO¥, coBepiueHme Cenok ¢ Hapy-
mrenmeM mmonoxkernii ct. 10 'K P® Birevet BBIBOJ, O ee HENENCTBUTEIBHOCTI IO OCHOBAHIIAM,
ycTaHOB/IeHHBIM CT. 168 TK PO.

3noynorpebeHre IPaBOM NMeET MECTO TOI/d, KOTAa MEHE/PKMEHT KOMITAHNI COBEPIIAeT
chenKy (MOAMUChIBasA JOTOBOP) IPY OTCYTCTBUY COOTBETCTBYIOIIETO HAMEePEHA 110 OTYY Ke-
HUIO aKTVBOB Y BBICIIIETO OpTraHa yIIpaB/IeHsI 00eCTBOM — O0Iero CoOpaHus aKIIVIOHEPOB,
T.e. He B IHTepecaX I0PUANYECKOro aula 1 GakTIIecKy TP OTCYTCTBUU €TI0 BOICH3bABIIE-
Hya*. JleficTBUA, KOIa MHTEpeChl PYKOBOOUTEIA MIPY 3aK/TIOYeHUN TOTOBOPOB KYIUIM-IIPO-
TaXKI ABJIAIOTCA IPOTUBOIIOTIOKHBIMI MHTEpecaM KOMIIAaHWM, B Pe3y/IbTaTe 4ero IOCeHAA
yTpauMBaeT BO3MOXKHOCTb MCIIONb30BaHMA AKTUBOB, HEOOXOAMMOTO I OCYILIECTBICHNA
OCHOBHOII [IesITeIBHOCTI, PACCMATPUBAIOTCS KaK HETOOPOCOBECTHBIE I PACIIEHMBAIOTCS KaK
370ynoTpebnenne mpaBoM. OTYy>KIeH)e aKTUBOB II0 CYIeCTBEHHO 3aHVDKEHHOI IieHe (4To
He COOTBETCTBYeT L[eJIN IPEAPUHIMATEe/IbCKOI AesATeIbHOCTY — IIOJTY4eHMIO IIPUObIIN), Ha-
IIpaBJIeHHOE Ha VX BBIBOJ] 3 KOMIIAHUN,CBUIETENbLCTBYeT O HeOOPOCOBECTHOM IIOBEEeHNN
MeHeIKMeHTa (OTCYTCTBUE peabHOM NPpUObUIN OT COBEpIIEHNUA CHEIKY, ee YOBITOYHOCTD) U
SIBJISIETCSI OCHOBAHMEM ISl IPU3HAHMUS CIeNIKY HUYTOXKHOIT (Ha ocHoBaHuu ct. 168 'K PO)B
cuty nmporusopednst tpebosanmsm ct. 10 I'K PO¥.

BosbpMeM cHTyaIMIo, CBA3aHHYIO C IOTyYeHIeM TNYHBIX BBITOJl MEHEXKMEHTOM KOMITaHV
OT ee yIpaBjleHys. PykoBoguTenb KoMIaHny (ABJIAACH TAKXKe MaXOPUTAPHBIM COOCTBEHHM-
KOM) B OTCYTCTBIU 00513aTe/IbCTBEHHBIX OTHOLIEHMII (peabHBIX X03AMCTBEHHBIX OIIepariyii)
C KOHTpareHToM — apGUINPOBAHHBIM JIMLIOM IIepedYNC/sI 6€30CHOBATENPHO JEHEXXHbIE
CPefCTBa, AEIICTBYS BOIIPEKN 3aKOHY 1 MHTepecaM obiiectsa (puaynmapHbix 06s13aHHOCTENT
TO/DKHOY 3a00T/IMBOCTY U JIOSUIBHOCTH). B aypHelimeM pyKoBOAUTeNIb He TOIBKO He IIPOU3-
BeJI JIeVICTBIIA, HAIIpaB/ICHHBIX Ha BO3BPAT HEOCHOBATE/IBbHO yIUIa4eHHbIX ad pripoBaHHOMY
JIAIYYy CYMM, HO U HAaIIpOTUB, IMKBYUVPOBAJI €T0, MCK/IIOYNB BO3MOXHOCTD B3bIckaHuA. [Ipn
9TOM (PaKTIYeCKY ITapajUIe/IbHO C MHULIMMPOBAHMEM IPOLIeYPbl TMKBUIALVIN PYKOBOAUTEND
CO3JlaeT HOBYIO KOMIIAHUIO C TAKUM >Ke Ha3BaHUEM.

O1eHNB B COBOKYITHOCTI M3/I0)KEHHbIE 00CTOSATENIBCTBA, CY/ IPUIIET K BBIBOAY, YTO PYKO-
BOJMTE/Ib, OCYIECTBUBIINII Ha3BaHHbIe IUIATEXKM OT MMEHU KOMIIaHMI B IO/Ib3y addummpo-
BAHHOTO JINIIA, COBEPIIVII IIPOTUBOIIPAaBHbIe (He MMEIOILYe 3aKOHHOIO OCHOBAHIIA), BUHOBHbBIE
(coBeplIeHHBIE YMBIIUIEHHO C OCO3HAHUEM 0e30CHOBATEIbHOCTI IUIATEXel ¥ HeraTUBHBIX
IIOCTIEACTBIIL VX COBEpIICHNUA [/ KOMIIAHUY), IPUYVHUBIINE yiiep6 (B Bue yMeHbUICHUA
IIPUHAUIeKAIINX KOMIIAHWUM aKTVBOB) AeiicTBA. [Tpy 3TOM Ha/IMIIO IPUYMHHO-C/IeCTBEHHASA

* Cm.: Onpenenenye Briciero Apourpaxnoro Cyma PO ot 02.07.2012 Ne BAC-8291/12 // CIIC «Komn-
cynbraHt [Imoc».

7 Cm.: VindopmarmonHoe mcbmo Ipesnamyma Bricinero Apbutpaxknoro Cyma Poccuiickoit Pegeparm
ot 25 Hos16ps1 2008 Ne 127 «O630p mpakTUKM IpuMeHeHus cygamu ctatbu 10 Ipaskpanckoro kogekca Poccnii-
cxoit @epepanym» // CIIC «Koncynprant ITmocy.

*# Cwm.: Ilocranosnenne TpuHAAIATOro apOMTPaXKHOTO aIe/ULALMOHHOrO cyma or 20.06.2011 mo memy
Ne A56-32394/2010 // CIIC «Koncynbrant ITnroc».

¥ Cm.: ITocranoBenne JIeBATOr0 apOMTPaXKHOTO ANEUIAMOHHOrO cyfa oT 31.08.2012 mo memy Ne A40-
30447/12-136-118 // CIIC «KoncynbranT ITmoc».
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[NCKyCcCnoHHbI Kiy6

CBA3b MY JeVICTBYAMI JIMIIA KaK IUPEKTOpa KOMIIAHWUN VI BOSHUKIIVMI Y IIOC/IETHETO YOBIT-
kami1. KpoMe Toro, COBOKyIIHas OIleHKa IeVICTBIUI PYKOBOAMTEIIA XapaKTepy3yeTcs KaK KOpIopa-
TVBHBIIT 3aXBaT KoMITaHM . B JaHHO cCUTYay pPyKOBORUTENIb KOMITAHWUY CTPEMIICA IIOTY4IUTD
JIVYHbIE BBITOABI (ITyTeM BBIBOZIBI aKTYIBOB 113 KOMITAHWI) B YIlep0 MHTepecaM KOMITaHMIL.

IIpuseny emie opyH IpUMep B OTHOIIEHUY MOTYYEHNA MEHEIPKMEHTOM KOMITAaHUM JINY-
HBIX BBITOI. PyKoBOAMTEID KOMITAaHMM HasHAYWI cebe mpemunt (6OHyCbI) 6e3 COrmacoBaHms ¢
COBETOM IMPEKTOPOB, Bpa3pes ¢ MMYIeCTBEHHbIMM MHTepecaMn Komnannn. Cyp oTMeTHII,
YTO 3aKOHOJATEIBCTBO 00 AKIMOHEPHBIX 00I[eCTBAX, IPAKAAHCKOE 3aKOHOMATETBCTBO (SIBTISI-
foll{eeCst IPMOPUTETHBIM B PETY/INPOBAHNUI OTHOIICHNIT MEX/Y OOIIIeCTBOM I €fMHOMTNIHBIM
VICIIOJTHUTE/IbHBIM OPraHOM), a TaKokKe TPYOBOE 3aKOHOJATENIbCTBO MCXOAAT U3 TOTO, YTO B
CBOeIT paboTe PyKOBOAUTEND 00LIeCTBA BIPABE MCIIONb30BATh CBOM BJIACTHbIE IIOTHOMOYNS B
paMKax IIpeJOCTaB/ICHHON eMy 3aKOHOM U YCTaBOM O0IIecTBa KOMIIeTeHIINM, COI/IACOBbIBAsA
PSL7; BOIIPOCOB C COBETOM AMPEKTOPOB 11 OOIINM COOpaHMeM, eiICTBYsI FOOPOCOBECTHO I pas-
YMHO B MHTepecax I Ha 6J1aro MMYIIeCTBEHHBIX MHTEPECOB 00I[ecTBa.

VIcnOMHNTEIbHBI OpraH aKIJMOHepHOro oblecTBa (PyKOBOLUTENb), y4acTBYA B GOpMU-
POBaHUY BHYTPEHHEI IOMUTUKY 0OIeCTBa, MOT TOIBKO OCYIIECTB/ISITh IPOEKTHYIO IIOAr0-
TOBKY pEIIeHNIT B OTHOIIEHUN [PEeMUPOBAHNs, I Jajee 00s13aH OBUI OPraHM30BBIBATDH CO-
rmacoanue ¢ CoBeToM aypekTopoB. Cyl OTMETWI, YTO PYKOBOAUTENb 6e3 COITTAaCOBaHUA C
paboToznareneM (COBETOM AMPEKTOPOB) HEOCHOBATEIBHO MOMYIM/I CYMMBI IIpeMIil (HEOCHO-
BaTe/IbHO oborarwics). [leficTBuA pykoBopuTesa (IOTydeHNe INYHON BBITOBI U HAHECEHNA
yiep6a KOMIIAHNM) AB/IAIOTCA He3aKOHHBIMU*.

Takum 06pa3oM, MOJE/Ib B3aMOOTHOIIEHNIT MEX/Y COBETOM AVMPEKTOPOB 1 COOCTBEH-
HUKaMU [IpefIoaraeT HOMUTIKY HeKOTOPOU 3aKPBITOCTY OT aKLIMOHEPOB (COOCTBEHHVIKOB).
B pesynbrare co3paercsa cutyanysa MHGOpMaUNOHHON acuMMmeTpun. IIpo6nemoit B poccnmit-
CKOJ KOPIIOPAaTMBHON IPAKTUKE ABIAETCA CUTYalMs, KOIJja PYKOBOLUTE/Ib He [ECTBYET B
MHTepecax aKIIOHEPOB, a CTPEMUTCSI IefICTBOBATh B COOCTBEHHBIX MHTepecax (MmaHoe 060-
raieHme), TeM CaMbIM CMeIas KPeH areHTCKOil MpOOIeMbl OT B3aMOOTHOIIEHNIT MEXY
COOCTBEHHUKAMI K B3aMMOOTHOIIEHVSIM MEX/Y COBETOM AUPEKTOPOB I COOCTBEHHUKAMIL.

B naHHON cUTyanyu BBefieHUe MHCTUTYTA He3aBUCMMOTO JUPeKTopaTa (C y4eToM Kade-
CTBEHHOII IIpaBoBoIt 6a3br) B pamkax Crparernn pasBuTust puHaHCOBOTrO priHKa Poccuitckoit
Qepepanun Ha nepuop fo 2020 roga 6y11eT ABJIATHCS IPEBEHTUBHONM MEPOIL OT pa3pylIeHNUs
CTOMMOCTY KOMITaHUM (BBIBOJJA aKTUBOB, HE[PY>KECTBEHHOTO 3aXBara), a TAKXKe TapaHTuel
coOmopieH st 6aIaHCa MHTEPECOB MEXAY AVPEKTOPATOM U COOCTBEHHUKAMIL

3aknoyeHue

B saxmroueHye He0OXOAMMO OOPATUTD BHUMAHME Ha CIefyollee. ATeHTCKUe KOH(IUKTDI
MEXy cOOCTBEHHUKAMU, MEXY MEHEeIKMEHTOM KOMIIaHWM, e COBETOM AUPEKTOPOB 1 COO-
CTBEHHMKaMM Pa3pYLINTEIbHO BIUAIOT HA CTOMMOCTb KOMITAHWM.

Cob6cTBeHHUK (aKIMOHEep) KOMIIAHUU MOYKET BOCIIONIb30BAThCS IIPOLIEAYPOil MHUIIMAIIN-
3alUM CyIe6HOrO KOHTPOJIS B OTHOIIEHNU HE3aKOHHBIX [ECTBUII APYTroro COOCTBEHHMKA
(HaHeceHMs yuiepba MHTepecaM KOMIIAHUM, a TaKXKe APYyruM cobcTBeHHNKaM). HecmoTps Ha

* Cwm.: Ilocranosnenne IIATHaAIATOr0 apOUTPA’KHOIO aleUIALMOHHOrO cyfa or 30.08.2012 mo memy
Ne A32-9673/2011 // CIIC «Koncynbrantlmoc».

# Cm.: KaccanmonHoe ompenenenne Bepxosroro cyma Pecmy6mmku Tarapcran or 26.01.2012 mo pmemy
Ne 33-883/2012 // CIIC «Koncynprant ITmoc».

204



C.U. Jlyyerko. [lnpekTopart versus cobCTBEHHUKOB: KOTHUTUBHbIV ANCCOHaHC 1 6anaHc nHTepecos... C. 194-207

B/IVIAHNE MaXXOPUTAPHOIO aKI[OHepa Ha HeATEeIbHOCTb KOMITAHWM, MEIKIIl aKLIMOHep, 00-
Majiast IpaBOM COOCTBEHHOCTH HA AKIMIO U IIPABOM TOJIOCOBAHISI, IMEET CBSI3YIOL[NUIT KaHA/T
MeXJy coOcTBeHHUKamMy (aKimoHepamn): pOpMyInpoBaTh MOBECTKY AHS Ha 06mux cobpa-
HUAX COOCTBEHHMKOB, a TaKKe MHUIMUPOBATh 3aKOHHBbIe TpeOoBaHyA. C APYyroit CTOPOHSDI,
6e3 JOCTATOYHBIX IOPUANIECKIX NHCTPYMEHTOB (HaIOXKeHNe QUAYIMapHBIX 00s3aHHOCTEN B
3aKOHOJJaTe/IbHOM ITOPSKe Ha aKIJIOHEPOB, II0 aHA/IOTUM C PYKOBOAUTE/LIMU XO3AICTBEHHDII
obiects (cT. 44 PenepanbHoro 3akoHa «O6 00IIecTBaX ¢ OTPAHNYEHHOI OTBETCTBEHHOCTBIO®,
cr.71 ®epepanpHoro 3akoHa «O6 aKIMOHEPHBIX 0011eCTBAX»)) [LICYCTPALIEHVs» MaXKOPUTAp-
HBIX aKIVIOHEPOB HEBO3MOXKHO, OTPAaHNYUTD «aIIIeTUTDI» NOCTeNHNUX (ITOTydeHNe IMYHbIX BbI-
TOJL OT yIpaBJIeHyA KOMITaHuel1). Mofie/Ib yIIpaB/IeHs KOMIIaHVell ¢ IPMOPUTETOM B OTHOLIIe-
HVM COOCTBEHHIKOB OCTAETCSI «CHIPOID» MIPUMEHUTETBHO K POCCHUIICKIM YCIOBYSIM.

HaxoHe1, BBefjeHIe He3aBUCUMOTO AMpeKTopara (¢ y4eToM 3aKOHOJaTeIbHO IOIITKII)
ABJIAETCA OYeHb BaXKHO COCTAB/IAIOLIEN IIPU KOHCTPYMPOBAHMY B3aMMOOTHOIIEHNIT MEXIY
VICIIO/THUTE/IBHBIM OPTaHOM KOMIIAHUI, €e COBETOM [JUPEKTOPOB I COOCTBEHHNKAMI KOMIIA-
HUY. MexaHNM3M He3aBIUCHMOrO AMpeKTopara OyIeT AB/ATbCA IPeBEHTIBHOI MepPOIi OT pas-
PYLIEHVS CTOMMOCTM KOMIAHUM (BBIBOZIA aKTHBOB, HEAPYXXeCTBEHHOIO 3aXBaTa), a TaKxKe
rapaHTIell coOmoieHys 6alaHca MTHTEPECOB MEXY JUPEKTOPAaTOM I COOCTBEHHMKAMIL
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Abstract

The article considers features of mutual relations between shareholders and also between
management, board of directors of the company and shareholders. The consideration purpose is the
finding of certain balance of interests between board of directors (management) concerning reception
of personal benefits, on the one hand, and shareholders concerning their of maximization wealth.
In particular, attempts of a finding of ways concerning management efficiency of the company will
be undertaken: input and algorithmization of independent board, a formulation of model of behavior
of large and small shareholders (including, concerning the redemption of shares at the fair price,
abusing a right to be informed about company activity). The author contemplates the classical agency
problem connected with division of ownership rights (economic interests) and the control (participation
in management questions). An example of the agency conflict between shareholders is squeeze out of
minority shareholder, even at observance of appropriate legal procedure. Other example of an agency
problem between shareholders is reception of the information on company activity (abusing the right
from the minority shareholder on reception of the information). Agency conflicts between shareholders
negatively influence not only activity of the company, but also on other shareholders indeed. On
the other hand, the shareholder can use procedure of initialization of the judicial control concerning
illegal actions of other shareholder. An important deterrent of an agency problem is the institute of
independent management. Besides, the author considers influence of the majority shareholder on
company activity — submission to itself of will of other shareholders (small shareholders). The purpose,
the large shareholder is economic interests and the total control over the company. However, the
ownership right on the share and the voting right, allows the small shareholder to have the binding
channel between other shareholders, to formulate summonses at general meetings, and also to initiate
legal requirements. Besides, in the presented work situations will be considered, in which company
board of directors breaks balance of interests, making transactions, to the prejudice of interests of the
company and its shareholders.
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AHHOTaUMA

HacToAwana paboTta npeactasnaeT cobon peLeH3no Ha Bbieawyo B 2014 rogy KHUry, Kotopas noceA-
WweHa 65-neTHemy tobuneto npodpeccopa leHTckoro yHuBepcuTeTa Mapka BaH Xyka. HavaB ¢ kpaTkomn
XapakTepucTuku Bknaaa BaH Xyka B COBpEMEHHYIO KOMMapaTUBUCTUKY, aBTOP MOcneaoBaTesibHoO nNpo-
aHanu3vpoBan BCe BoOlleAlune B JaHHYIO KOMNEKTUBHYKO MoHorpaduio ovepku. B peueHann BHUMaHune
COCPEAOTOHEHO Ha OMMUCAHMM OCHOBHbIX TE3UCOB 3CCE, BKITIOYEHHBIX B PELIEH3VPYEMYIO KONNMEKTUBHYIO
MoHorpaduio. NonyTHO aBTop AaeT KPUTUHECKNE OLIEHKN HEKOTOPbIM 13 04epKoB. PeLieH3npyeman KHu-
ra no3BonAeT NonyynTb NPeAcTaBieHne O MHOrOACMeKTHOCTM 3anaAHblX MCCNeaoBaHwin B 06nactn meTo-
4onorun cpaBHUTENIbHOIO NpaBoBeAeHNA U MOXET CTaTb Ba>kKHbIM NMoAcnopbeM Af1A 0OTe4eCTBEeHHbIX KOM-
napaTmBUCTOB. MNpaKTNYeCKN KaX bl 04epK nokasblBaeT, Kak CpaBHUTENbHO-NPaBOBOE UCCNEAOBaHNe
MOXeT BeCTUCb 3a npegenamMmu aHaauMTU4eCKoro cpaBHEeHMA HOPMAaTUBHO-MPaBOBbIX TEKCTOB U UHCTU-
TYTOB, COLMONOINYECKOro cpaBHeHMA nx pyHKumin. OCO6eHHO aBTOp OCTaHABNMBAETCA Ha TON MeToAo-
NIOrM4ECKOW YCTaHOBKe, KOTOpaA xapakTepuayeT 6OMbLUMHCTBO U3 O4EPKOB, — Ha rMyOMHHOM U3y4eHun
npaBoBbIX HBI‘IGHVIVI, T.€. HA BCECTOPOHHEM aHann3e BCexX acneKToB COLlI/IaJ'IbHOI7I XXWU3HU OnAa noHMMaHunA
CXoAcTB U pasnmqwh CpaBHMBaeMbIX HOPM, MHCTUTYTOB, TUMOB MPaBOCO3HAHUA. nOﬂ.LIepKI/IBaeTCH Tak-
e BaXKHOCTb 06LLEeTeopeTUHeCKNX N hunocodcko-npaBoBbIX BOMPOCOB AJf1A MOCTPOEHUA METOA0MNOMN
CpaBHNTENbHOIo NpaBoBeAeHUA. B 3TOM OTHOLLEHUM OCHOBHOE BHMMaHWe MHOrmMxX aBTOpPOB BoOLeawunx B
MOHOrpacuio O4epKOB HanpasfeHO Ha TEOPUIO NPaBOBON KOMMYHMKauun M. BaH Xyka. Mex nu4HocTHoe
o6u.|eH|/|e, CMbICioOBaA KoopanHaumA noeeneHnA, nHtepnpeTtaunAa TeKCToB U Apyrme KOMMyHUKaTUBHbIe
,D.GI?ICTBI/IH npoucxoaAT B onpenesieHHOM UHCTUTYUUOHaribHO O(:bOpMﬂeHHOM counanbHOM KOHTEKCTEe. Ta-
Kou noaxond K aHanusy n cpaBHEHUKO HaUMOHasbHbIX NMPaBOBbIX CUCTEM OaeT BO3MOXXHOCTb KOHCTPYUPO-
BaHMA METOAONOrMYecKor Moaenu anA 06bACHEHUA nNpaBa B LUMPOKON coumasnibHO-unIocotckon nep-
cnekTuee. Takana yCTaHOBKa CJTy>XUT Ba>KHbIM MeTOo40N0rM4eCKnUM npuHUMUNOM CpaBHUTENbHOIO aHanmsa
npaBoOBbIX KyNbTyp, 6€3 KOTOPOro HEBO3MOXEH, MO yBeXAeHNI0 aBTopoB MOHOrpadun, CpaBHUTENbHO-
NpaBOBOW aHaNM3 Kak TakoBOW.

KnioueBble cnoBa

CpaBHUTENbHOE MpaBo, KOMMYHUKaunA, pyHKUMOHaNn3M, NpaBoBas KynbTypa, METOAONOMA, coumanb-
HbIA KOHTEKCT

Bubnuorpaduyeckoe onucaHme: AHToHoB M.B. MeToponorna n KynbTypa CpaBHUTENbHOMO npasoBeae-
HuA // MpaBo. XypHan Beicluer wkonbl 3koHoMukm. 2015. Nel. C. 208-221.
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K 65-nernemy o6uer npogeccopa lenrckoro yuusepcurera (Benbrust) Mapka Ban Xyka,
KOTOPBIIT U3BECTEH POCCUIICKOMY YMTaTeIo Mo pabore «[IpaBo kak KOMMYHMKALVS» U PALY
CTaTeji [0 TEOPETHYECKIM BOIPOCaM CPABHUTENBLHOTO IPaBOBeIeHN', PAT BeYIIVX 3alaiHO-
eBPONENICKUX M KaHAJICKMX YYEHBIX ITOATOTOBVI KOJUIEKTMBHYIO MOHOTPa(IIo, IOCBAIICHHYIO
00111eMe TOIO/IOIMYECKIM BOIIPOCAM CPaBHUTE/IBHOTO IIpaBOBefieHN. VIMeHHO B 9TOil 00/macTu
Crienan3upyercs: GeIbIMICKIIl IPaBOBef, IIepy KOTOPOTro, IOMIMO TeOPETHUKO-TIPABOBOTO
TpakTara «[IpaBo KaK KOMMYHMKAIMs», IPUHAISKUT PSAJ, IPe3BBIUATHO MHTEPECHBIX paboT,
HaIVCaHHBIX 32 MOC/IeJHME [IBA IECATUNIETHUA IO METOJOMIOTUY CPABHUTEIbHOTO aHa/IN3a Ipa-
BOBBIX KY/IBTYP U PYIUM METOROIOTMYIECKIM IIPOOIeMaM KOMIIAPATUBUCTUKI?. VI 3T paboTsl,
U aKTUBHAsI IeATeIbHOCTD mpodeccopa Ban Xyka B kauecTBe fupekropa EBpomeiickoit akajie-
MMV TeOPUH ITpaBa’ ¥ OPraHN3aTOpPa MHOTYX IIPOEKTOB B 00JIACTY METOJOIOTYM CPAaBHUTENBHO-
TO IIpaBOBEJEeHIIS, KaK MOffYepKIBaeT OO/IbIIMHCTBO aBTOPOB PacCMaTpyBaeMoii MOHOrpadui,
SABJIAIOTCA BXXHBIM (PAaKTOPOM B pasBUTHUIU UCC/ICTOBAHUIL B 9TOM HallpaBIeHNIL.

MOXXHO € YBEPEHHOCTBIO CKa3aTh, YTO TPYIINA aHIINIICKIX, HUJIEPTAHCKUX 1 GeTbIiit-
CKUX y4YEHBIX, a TaK)XXe UCC/IEOBATENN U3 PAfla IPYTUX CTPaH, KOTOpble IIPUHAIM YYacTye B pe-
LIeH3UPYeMOJl KOJUIeKTUBHOJ MOHOrpadui (a Takoke B APYIUX MOHOTpadAX 10 JaHHOU TeMe?),
IIPeICTAB/IAI0T MIHCTPUM MMPOBOI HAayKU B JaHHOI oOmacTu. B cBA3M ¢ 9TMM 1 HasBaHue
MOHOrpaduit ABIAETCS CUMBOIMYHBIM — MMEHHO METOJOJIOTHSI CPAaBHITEIBHOTO IIPaBOBeie-
HMA ¥ Ipo6/IeMaTKa IIPaBOBLIX KY/IBTYP HAXOVINCD 1 HAXOIATCA B LIEHTPe MCCIIe0BaTeNb-
ckux uHTepecoB M. Ban Xyka, KOTOPbIII B 3TMX BOIIPOCAX ITOCTIEIOBATENbHO OTCTANBAET TE3NUC O
HeoOXOIVMOCTH y4eTa COLMaIbHO-KY/IBTYPHOTO KOHTEKCTa IIpYU aHa/Iu3e KOMIIApaTHBIUCTCKIX
mpo6rem®. CUMBO/IMYHA U OPMEHTHPOBAHHOCTD Ha «IJIYOMHHBIE MCCIETOBAHNsI» IIPABOBBIX
ABJICHNUI, UTO SBJIAETCSA METOJIOIOTMYECKIM IPUHIIUIIOM UccaefoBanuii Ban Xyka®.

' Cm. Ha pycckoM ssbike: Ban Xyk M. 1) TIpaBo kak kommynukanus. CIT6.: Vsparenbckuit Tom CITOTY,
2012; 2) KoHCTUTYIMOHHBIE CYfibI 1 AenmbepaTiBHas feMOKparyst // VIsBecTs BBICUINX YIeOHBIX 3aBeeHMNIL.
ITpaBosenerne. 2013. Ne 2. C. 135-149; 3) MeToz0/10rus cpaBHUTEIbHO-IIPABOBbIX MCCefoBanuii // Vissectus
BBICIIVX Y4eOHbIX 3aBefenuit. [IpaBosenenme. 2013. Ne 3. C. 121-147; 4) EBporterickue mpaBoBble KyIbTYPhI B
KOHTeKcTe rnobanmusanny // KoMMyHMKaTHBHAs TeOpus IpaBa U COBPeMeHHBIe IIPOOIeMbl I0PUCIIPYEHIINIL:
K 60-netnio A.B. ITormsikoa. B 2 1. T. 2: AkryanbHble mpo6embl ¢umocodun mpasa i 0PUANIECKOIl HAyKN B
CBA3YU ¢ KOMMYHMKATUBHOII Teopueii npasa / mop pen. M.B. Auronosa, VI.JI. YectHosa. CII6.: Aned-IIpecc,
2014; c. 7-32. Cm. Takxe: AHmornos M.B. O6beKTUBHOCTD B IIpaBe U B IOPUANYECKOM MBIIUIEHNIL: PerjeHsust
Ha KH: ]. Husa J., Van Hoecke M. (eds.). Objectivity in Law and Legal Reasoning. Oxford: Hart Publishing, 2013.
268 p. // V3BecTns BBICIINX y4eOHBIX 3aBefeHuit. [IpaBoBenenne. 2014, Ne 1, c. 252-266.

2 CTOMT OTMETHUTb, 4TO JM K obuieTeopeTnyeckuM, ¢unococko-IpaBoBbIM BOIpocaM Ipodeccop
Ban XyK IIOAXOFUT B paKypce CpaBHEHVsI HEJICTBUSI IIPaBa B PasHbIX IIPABOBBIX KY/IBTYP. DTO OTYETINBO
npocrynaer Kak B «[IpaBe Kak KOMMYHMKALUI», TAK 11 B IPYIUX obijeTeopeTndeckux paborax M. Ban Xyka
U Kpyra y4eHBIX, KOTOpbIe CIUIOTMINCH BOKPYT Hero. Cm., Hamp.: Aumonos M.B. O6beKTMBHOCTD B IpaBe
U B 10pudeckoM Mbliteny: Penensust na ku: Husa J., Van Hoecke M. (ed.) Objectivity in Law and Le-
gal Reasoning. Oxford; Portland: Hart Publishing, 2013. 268 p. // VI3sBecTus BbICcIInX y4eOHBIX 3aBefeHMIL.
IIpaBoBenenne. 2014. Ne 1. C. 252-266.

? CM. 0 eSITeTIbHOCTH 9TOT0 06Pa30BaTeNIbHOTO I MCCTIROBATEIbCKOrO LieHTpa: Anmornos M.B., Camoxuna
E.I' EBporeiickas akajeMust Teopun mpasa // VI3BecTust BhIcIMX yaeOHbIX 3aBefennit. IIpaBosenene. 2012.
Ne 4, c.267-271.

+ Cp.: Van Hoecke M. (ed.) Epistemology and Methodology of Comparative Law. Oxford: Hart Publishing,
2004; Van Hoecke M. (ed.) Methodologies of Legal Research. Which Kind of Research for What Kind of
Discipline. Oxford: Hart Publishing, 2013.

* Cp.: Van Hoecke M., Warrington M. Legal Cultures, Legal Paradigms and Legal Doctrine: Towards a New
Model for Comparative Law // International and Comparative Law Quarterly, 1998, Ne 47, p. 495-536.

¢ Takoit OIX0; 060CHOBBIBAETCs 106MIsIpoM, B yactHOCTH: Van Hoecke M. Deep Level Comparative Law /
Van Hoecke M. (ed.) Epistemology and Methodology of Comparative Law. P. 165-195.
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PevyeHaunm

BxoueHHbIe B COOPHMK pabOTHI HANMCAHBL HA TPV OCHOBHBIE TEMBL: BOIIPOCHI METOJO-
JIOTUY KOMITAPATVMBUCTUKI; IIPOOIeMBl II06anMu3anny B paKypce CpaBHUTEIBHOTO IIPABO-
BeJIeHNsI; METOIMKA MEX/UCLMIUIMHAPHBIX IPAaBOBBIX MCCIETOBAHMIT U CIHOCOOBI aHamm3a
COIMA/IBHOTO KOHTEKCTa, B KOTOPOM Pa3BMBAeTCA M JeMCTBYeT IpaBo. Kak IopyepkmuBaior
aBTOPbI BBOHHOIZ CTaTbn «HpO}IeI‘OMeHbI K METOOIOTUN KyfIbType CPaBHUTEIBHOTO ITpaBa»
(c. 1-21), Mopuc Agamc (podeccop Tunbyprckoro yunsepcurera) u Jupk Xeitp6ayr (po-
¢eccop Tenrckoro yHuBepcureTa), 0co6y10 3HAYMMOCTD /IS IOHVMAHUS TEOPETUIECKNX I
(1)I/IHOCO(1)CKI/IX ACIIEKTOB JaHHBIX BOIIPOCOB MMEET TE€OpUA HpaBOBOI/uI KOMMyHI/IKaHI/H/I, pas-
paborannas M. Ban Xykom. JlaBast 0OI[yl0 XapaKTePUCTUKY BKITIOYEHHBIM B MOHOTpaduio
MartepunasiaM, aBTOPbI apI‘yMeHTI/IpOBaHO yKa3bIBaIOT, 4qTo HayKa KOMITIApAaTUBUCTUKIN MOXET
CIIPaBUTHCA C BbI3OBAMU BPEMEHU (I‘}IO6aIII/I3aI_H/IH, ITIOpann3M, MHbIE N3MEHEHNA B COLM-
QJIDHOJI U IIPaBOBOII IJICTBUTENIBHOCTIL), TOTBKO IIPENIPUHAB «0COOble YCIINA SIMUCTEMO-
JIOTMYeCKOTO ¥ MeTOJIONIOIMYeCKOro XxapakTepa» (c. 21) U IpefIoKIUB HOBble IEePCIEKTUBBI
«BUJIEHUS IIPABa 1 ero oy B obmiectBe» (TaM >xe). rmococKo-IIpaBOBYI0 OCHOBY /IS Ta-
KUX «yCUJIUI» U «IIEPCIEKTUB» BIIOIHE MOXXHO HAITU B TEOPUN «IIPABA KAK KOMMYHUKAIUIL».

Anrmmiicknit npaBosen, mpodeccop Kenrckoro yunsepcurera [Ixeddpu Camyans B cBo-
eM ouepke «UTo eCTb I0pUANYeCKas AMUCTEMONOTNA?» (C. 23-36) OmucbIBaeT OCHOBHBIE STAIIBI
CTAQHOBJICHNA 3TOJ HAYYHON OVMCUMIUIMHBL, ee PYHKIUY B CTPYKTYpe IOPUANIECKOrO SHAHNUA
U cTosAlIMe Iepeft Hell McclefoBaTebcKue 3afadyl. CaMyasb JeMOHCTPUPYET pOJib, KOTOPYIO
CBIT'Pa/IN B MHCTUTYLMOHAIN3ANVI 3TOi JucHuIrMHbl paboTsl I. Kenbsena, X. Ilepenbmana,
K. Arbsica n P. Branuie. OCHOBHOI S1IMCTEMOIOIMYECKOI IPOOTIEMOIT COBPEMEHHOTO ITPaBo-
BefleHIs aBTOP, c1enyst M. Ban Xyky (3acimyru KOTOporo B mpo6reMaTsarum BOIpoCcoB 0pH-
mudeckoit snucremonorny CaMya/b OAYEePKIBAET), CIUTAET IIOMCK OITUMAIBHOIO COOTHO-
HIEHNS PUTOPUYIECKOTO, TEPMEHEBTNYIECKOTO 11 q)yHKIH/IOHaIIbHOI‘O IIOAXOO40B K ITOHVIMAaHNIO
npasa (C. 33 u cn.). Peurenne atoit mpobnemsr TpebyeT OTKa3a OT «BIACTHOIN MapajiurMbl»
(T.e. BUieHMA IIpaBa Kak IIpMKa3a rOCYAapCcTBa, IPOBONHMKA TOCYHAPCTBEHHON BOJM) IIPU
M3Y4eHU [IPABa I CII0COO0B ero mosHaHys1. Takoil 0TKa3 He JO/DKEH 03HAYaTh 3a0BEHIIST 9TOI
TIapagurMbl ¥ aKIIEHTNPOBAaHUA KaKI/IX—}II/I6O JMHBIX (III/IHI‘BI/ICTI/I‘-ICCKI/IX, COIMOIOINMYECKIUX,
MUCTOPUYECKNUX U T.II.) Mapagurm. KakoBel )ke 4epThl TaKOJ KOHIIEII[MY B 1[eJIOM ¥ IIPYMEHMN-
TE/IbHO K KOMITApaTUBUCTHKE, B yacTHOCTU? CaMya/ib He laeT OTBETa Ha 3TOT BOIPOC, IIpefi-
IIo4YmnTada q)OKYCI/[pOBaTb BHVMAaHIE YNTATEIA HAa METOJOTOTIMYCCKUX prﬂHOCTHX, C KOTOPbI-
MM CTQJIKMBAeTCA TaKoe MPeNIpuATHe, M Ha KPUTUKe OFHOMAKTOPHOCTY IpU OOBACHEHNN
IpaBa.

CBoIT 0YepK OPUTAHCKUIT YIEHBIN 3aK/I0daeT Tak: «ITO eCcTb I0pUANIecKass MUCTEMO-
norusi? ITO He YTO MHOE, KaK CIIO0CO6 GercTBa oT OeCIIOfHOrO MPOLIIOr0 CPAaBHUTEIBHO-
TO IMPaBOBENEHNA, OT IIPABOBOTO MMO3UTUBU3MA U, IIPEXJE BCETO, OT BJIACTHOM TIapagurMmbi»
(c. 36). OcTaercs, npaBja, HEIOHATHBIM, IIPU3BIBAET /I ABTOP K OYepeJHOI MHTEerPaIbHOM
cxeMe opuctpyneHunu B ayxe k. Xosa v I k. Beprmana, 1160 IpoexT I0pu/nIecKoit
3MMCTEMOJIOTUN MO>KeT OBITh pealn3oBaH B paMKaX KOMMYHMKATVMBHOI KoHIenuym M. Ban
Xyka, 60 0pugdecKoe 3HaHMe 00pedeHo 0CTaBaThCsA (ParMeHTHPOBAHHBIM, @ €r0 MeTOIbI
(BKIIIO‘IaH METObI I/ISY‘{GHI/IH IIpaBa " IIpaBOBOTO MI)IIHIIeHI/IH) JTOJI’KHBI KOHCprI/IpOBaTbCH
IIPYMEHNTENIBHO K KOHTeKCTy MICCNIEJOBAaHNA N C y‘{eTOM VICK/TIOYNTE/IbHO ITPpAarMaTm4eCKnx
COOOpaKeHMIL.

B ouepke «CpaBHNTEIbHOE IIPABOBEICHNE KaK METOJ U METOJ, CPaBHMUTEIBHOTO IIPaBO-
BegeHUA» (c. 37-52) npodeccop Maactpuxtckoro yHusepcutera Saanm Xare sagaeTcs Bo-
IIPOCOM, €CTb /I y CPAaBHUTEJIBHOIO IIpaBa METONOJIOTV, OTIMYHAA OT Habopa METOHOB,
I/ICHOIIbSyeMI)IX prI‘I/IMI/I Hay‘IHbIMI/I AUCHUIIIVIHAMMI, K KOTOPBbIM IIpN Ha}IO6HOCTI/I o6pama—
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I0TCsI KOMITAPATUBIUCTHL. B Hadajie cBoell cTaThy Xare yTBEP)KAAET, YTO «METOJ eCTh Habop
CTaHJAPTOB /LS OLIEHKI PEIeBAHTHOCTHU apIyMEHTOB» (C. 38), a «METO/{O/IOTHSI €CTh U3yYeHIe
HAJJIEKAIINX CTAHAPTOB Hay4dHOIT aprymenTarnyn» (Tam xe). [To MHeHMIO aBTOpAa, OMMparo-
II[erocsi Ha apryMeHTATUBHYIO CXeMY, Pa3paboTaHHYI0 OpuTaHCKMM MbIcinTeneM CTUBEHOM
TyIIMI/IHOM, OCHOBHAaA 3aja4va CpaBHUTEJIDPHOI'O IIpaBa 3aK/IIOYAa€TCA B TOM, ‘-ITO6bI II0CTaB-
JIATb apryMeHTbI 1A O6OCHOBaHI/I}I Cy)KIIeHI/H;'[ o (l)aKTI/I‘IeCKI/IX ABICHUAX (O IIO3UTNBHOM
IIpaBe, IIPABOBOIT KY/IbTYpe I MPOY.), KOTOPbIE SIB/LIIOTCS 00BEKTOM IOPIUANIECKOrO ITO3HA-
Hus. [Ipemraraemplit Xare OAXox MofpasyMeBaeT, YTO METOJ €CTh BCETO JIMIIb HabOop mpu-
€MOB HAy4YHOII apryMEHTAINY — TOYKA 3PeHMsI, KOTOpasl He JIMIIEeHa MHTEPeca, HO KOTOpast
3HAYMTEIBHO CY)KAeT IPAHNIIBI MOHATUS «MeTOA». Kak HebGe30cHOBaTebHO 3amedaeT Xare,
[aHHOE IOHATHE IO/IMCEMAHTIYHO 1 3aK/II0YAeT B cebe HeCKOMbKO 3HaveHuit. [Ipu atom B
paccMaTprBaeMOM OdYepKe aBTOP He MPUBOJUT OOBSICHEHWIT TOrO, HOUYEMY OH OTKa3bIBAET-
Cs1 OT BCeX APYIUX 3HAYEHUIT «METOfa», ITO ObUmM CPOPMYINpPOBaHBI B HUIOCOPUI HAYKIL.
Hupepnanpckuii mpaBoBes BCKO/Ib3b yriomuHaeT V. Jlakaroca (c. 49), ubu ¢punocodckue Bo3-
3peHusA MOI/IM ObI IIOCTY>KUTb OCHOBOJL IJIS1 pa3BMBaeMOil aBTOPOM KOHLIEIILINY MeTOfa, HO
CBA3b 3TOJ KoHIenuyu ¢ npesamu Jlakatoca wm gpyrux ¢pumocodos HayKy He IPOACHAETCA.
[TpuBopumble mpodeccopom Xare MHTepeCHbIe U MOYYNTeIbHbIC 3aMeYaHV, HECOMHEHHO,
IIpEeACTABIAIOT MHTEPEC NJIA TE€X, KTO 3aHVIMAETCA KOMHapaTI/IBI/ICTI/IKOﬂ, HO, K COXXaJIEeHUIO,
OHU OCTAITCSA 6€3 MOCIeN0BATENBHOTO PrIocoPCcKOro 060CHOBAHIA.

B cnenyromem ouepke «VccmenoBartebcKie MPOEKTH B CPABHUTETBHOM IIPABOBECHII —
METOJOJIOTYS WIN 9BPUCTUKA» (C. 53-68), HammcaHHOM IpodeccopoM JIalIaHACKOTO YHM-
Bepcurera SIkko Xyca, Mpogo/mKaeTcst 06CyxK/eHIe MeTOZOIOINMYECKIX BOIIPOCOB. ABTOD
IIpNBOJUT 6oraTy10 Ha}H/Ipr IIpMEPOB N3 O6HaCTI/I KOMITApAaTUBVICTUKU [JIA VITIOCTPpAanUn
Pa3/IMYHbIX NIIPUEMOB BE€ACHMA CPABHUTEIbHO-IIPABOBbBIX I/ICCHCHOB&HV[ﬂ " 3aK/JIKYaA€T, 4YTO
MeTO/bI KOMIIAPATUBNUCTUKYU B CUTy OCOOEHHOCTEN 3a/jad, CTOAIINX IePef IPECTABITENs-
MU 3TON Hay‘lHO]?I OVICOUIIZIVNHBI, TO/IKHBI MMETDH OT/INYMA OT METOIOB prI‘I/IX HayK. ITo mHue-
HIUIO (bI/IHCKOl"O nuccienoBarend, «MeTOLOIOTYA CPAaBHUTENDPHOIO IIPABOBENEHNA MOXXET 6I)ITb
Ollpefie/ieHa KaK 9BpUCTMIecKast KoMmmsinus» (c. 65). Takass KOMOWIALMS IPOTUBOIIOCTAB-
JISIETCST AaBTOPOM K/IACCHYECKOI HAYYIHOI METOROJIOINH, KOTOPAs «II0 CBOEN IIPUPOJe sBIsI-
eTCsl HOpMaTUBHOI» (c. 68), Tak KaK yKa3blBaeT Ha IPefe/ibl Y CHOCOObI TO3HAHV SAB/ICHUI
U JaeT «PYKOBOACTBO» IIO VX MCCIefoBaHMIo. IlogoOHas «HOpMAaTUBHOCTb» YCTaHAB/INBAET
OIIpE€NE/IEHHDIE IIEHHOCTHDIE, KyanyprIe I HbIE€ PaMKI, OT KOTOPbBIX NCCIENOBATENIb HE MO~
JKeT HOTHOCTBI0 0CBOOOUTHCs. HellTpambHOCTh KOMITMISILIVIOHHBIX MCCTIEOBAHMIT KOMIIa-
PaTUBMCTOB MOXET, KaK CINTAECT Xyca, IIO3BOJIUTH UM «I/I36e)KaTb OTKPBITOT'O IPUCTPACTNA U
IIPeApPACCYAKOB. .. M OTKPBITD AJIsi CBOETO MOHMMaHsI 60lee IpoKue ropu3oHTs (Tam xe).
3neco huHCKMIT IpaBoBer He 0603HaUaeT PUIOCOPCKOIT TAPATUIMBI (XOTS €€ MOYKHO HATH
B Tpyfax 1. Deltepabenna u gpyrux npepcraButerneil Gpuaocopyuy Hayki), Ipy ITOMOIIN KO-
TOPOIT MO>KHO 060CHOBATh TAKOI METOOTIOTMIECKIIT pesiTuBM3M. bes aToro cosgaercs Bire-
JaT/IeHNe, YTO pedb uzeT 06 yxome ot 06CyxaeH s n361paeMoro Habopa MCCIeTOBATEIbCKIX
[IpUeMOB — JII000IT METOZOTIOTNYECKUIT IPUEM MOXKET OBITh, B KOHEYHOM CYeTe, 000CHOBAH
IBPUCTNYECKVIMHI M IPpAarMaTmMIe€CKNMN COO6pa)K€HI/I}IMI/I.

OpnyH U3 BeLymMX IpefcTaBuUTeIell HappaTMBHOI IOPUCIpYLeHIyH, mpodeccop bproc-
cenbckoro yHusepcutera uM. Cs. JlogoBuka ®@pancya Oct o3armaBui cBoii oyepk «IIpaBo
Kak IepeBof» (c. 69-86), mpepyiaras pacCMaTpyUBaTh IepPeBOJ, KaK «IIapajurMy Ji/IA Pa3MbIIII-
JICHMII O HallleM IDTI0paINCTIdeckoM Mupe» (c. 69). Cepasch Ha I1. Pukepa, aBTOp yTBepk-
JlaeT, 4TO IIePEBOJ — 3TO He TOJBKO Iepefada MHGOPMALIMI C OFHOTO SI3BIKA Ha JPYTOit, HO
TaKXe N KOMMyHI/IKaHI/IH, CBA3b CMBICJIOB, Bpra6aTbIBaeMbIX Ha pa3HbIX YPOBHHX conmanb-
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HOJ IeJICTBUTENBHOCTIL. ITOT Te3uc mpodeccop OcT 060CHOBBIBaeT IPUMEPOM eBPOIIeIICKO-
rO IpaBa, I7je IOPUCTHI B IOBCEAHEBHOII ESITE/IBHOCTH BCe Yallle CTATKMBAIOTCS ¢ HeOOXOmM-
MOCTBIO TPAaHCIMPOBATDH (HepeHOCI/ITb, CpaBHIBATD, OCMbICIH/IBaTb) HOPMBI Pa3HbIX ITPABOBBIX
TIOPANKOB " Bpra6aTbIBaTb OIA 3TOTO MHOTOYMCIECHHBIC A3bIKOBbIC KOHBCHIIMN. COBOKYH—
HOCTb TaKMX KOHBEHI[MJI, BBIPAOOTaHHBIX B paMKaX OJHOTO MPaBOIOPS/IKa, aBTOP Ipe-
JlaraeT Ha3bIBaTb «UJICOJIEKTOM» (HEOJIOTM3M, COCTAB/ICHHBI 13 CJIOB «UMIeS» VM «IUAJICKT»).
benbruiickmii MpICINTENb NEMOHCTPUPYET HECOCTOSATENbHOCTD BBITEKAIOIIETO 13 paIjyiOHa-
nuctyeckoit ¢punocodbun snoxu [IpocBenienns IpefcTaBaeHNsI O TOM, YTO CMBICT TEKCTa,
HAITMCAHHOTO Ha OJJHOM sI3bIKe, MO>KHO (€3 [I0Teph MepeaTh Ha [PYToil A3bIK. VIMeHHO TaKas
(bl/UIOCO(i)I/IFI JIEKUIT B OCHOBAaHNY COBPEMEHHOTO MexnyHapon}xoro IIpaBa " CPaBHUTETBHOTO
npaBoBefieHnA. COBpPEMEHHOCTD CTaBUT Iepef] I0PUCTaMI 3a/lady IIepecMOTPa 3TUX U APYTUX
obyracTeit mpaBa ¢ TOYKY 3PEHIsI COBPEMEHHBIX JIMHTBUCTNYECKUX Teopuii. [IpaBo, mo y6ex-
menuio OcTa, sIB/ISIETCS «IIPUBUIETVPOBAHHON TAG0paTOpuelt A7ist BHIPAaGOTKI TaKOI TPAHC-
HaIllMOHAJIbHOJ IapaguIMbl» (C. 84), IOCKOIbKY 3ajiada JI060ro IopucTa (CyAbM, 3aKOHOA-
TeJIs, afiBOKATa I T.JI.) COCTOUT B YCTaHOBJIEHNY KOMMYHUKALVI MEXIY APYTUMU JIUIAMMA,
YTO HEBO3MOXXHO 6e3 HaXOX[eHus «ob1iero s3pika». Ho B 06/1acTy mmpaBa Hemb3st abCoIio-
TU3NPOBATb TE3VC 06 S3BIKOBO yHI/IKaHbHOCTI/I, HOCKOIIbKY upea o TIOTHOM «HemmepeBoam-
MOCTW» TEPMIHOB I «HeIlepeJaBaeMOCTI» CMbIC/IOB 3aMKHY/Ia 6Bl Ka>K/IbIl NIPaBOIOPANIOK B
ero BHYTpPeHHeM [UCKypce. 3azjadell IIepeBofa sIB/SIETCSI OOHAPYIKeHe CMBIC/IOB, CKPBITBIX B
CaMOM A3bIKE, Y€PE3 COIIOCTABIEHVIE TEPMINHOB 3TOTO A3bIKA N prI‘I/IX A3BIKOB, 3Aa CYET 4YE€TO
IIPOUCXOANT B3aMMHOE 00OraleHIIe CMBICTTAMIL.

Aprop cnepyromelt raBbl «KoHTpomupyeMoe cpaBHeHMe U A3BIK omucanusa» (c. 87-97),
npodeccop Tunbyprckoro yHuBepcutera Mopuc AgaMc IIpOf0/DKIIT UCCIEFOBAHNE TNHIBI-
CTUYECKON HpO6IIeMaTI/IKI/I B CPaBHUTEIDPHOM IIPABOBENEHUIL. Ha IIpyMepe IOIEMUKU ABYyX
IpeficTaBUTeIel IpaBOBO STHONOrUK cepenyubl XX B., M. I'mokmana u I1. boxanHaHa, nipo-
beccop Anamc IpoEMOHCTPUPOBAT OMTACHOCTH MCIIO/Ib30BAHMSI TIOHATII OJJHOI IIPaBOBOI
KYJIBTYPBI [ 0003HaYEHN ABIECHUIT U IIPOLIECCOB, IIPOMCXOMAIINX B IPYIUX IIPaBOIOPAL-
KaX. 9TO HepeKo IPUBOAUT K MCKaXKeHUI0 00pa3oB Apyrux (HesalafHbIX) IPABOIOPANKOB,
KOTOPbIE OIMCHIBAIOTCA C TOMOIIBIO TEPMITHOJIOT MY 3aI1a/HOTO IIPAaBOBOTrO AVCKypca. OfHaKO
TaKye OIACHOCTU Hen30eXKHBI, TOCKOIBKY /TI000€e OIMCAHIE IPEANONaraeT CyObeKTUBHOCTb:
C OJfHOJI CTOPOHBI, ITPeII0YTEHNA HaOIIofaTe/ I M KY/IbTYPHYIO 00YC/IOBICHHOCTD €TI0 OLIeHOK
" XapaKTEPUCTUK (HOCKOIII)KY OHI HeI/I36e>KHO TpchnMpymT HSbIKOBYIO I IHbI€ TI€PCIIEKTH -
BbI, HOCUTeJIeM KOTOPBIX ABJIAETCA HabIIOfaTeNb), C Apyroil. B aToM cMbIcie HyIepIaHgCKit
IIpaBOBef 06OCHOBBIBAET HEOOXOAUMOCTD «KOHTPOIMPYEMOTO CPAaBHEHNSI», KOTOpOe IIpef-
IoJIaraeT OCO3HAHUE JCCIefoBaTelieM KY/IbTYPHOIL, A3BIKOBON M MHBIX (GOPM 3aBUCUMOCTHU
ero MyupoBo33peHus. Takoe OCO3HaHUE [OMKHO NMPUBOAUTh He K OECIUIOIHBIM IIOIBITKAM
«IIOJIHOV OO'BEKTUBHOCTI», a Bblpa6aTbIBaTb Y UCCNIeJoBaTeNA «IyX KOHLENTYalbHOM OCMO-
TPUTETBHOCTI», TO3BO/IAIOLINIL EMY CAMOMY O6Hapy>KI/ITb Cy6’b€KTI/IBI/I3M CBOMX CY>XKIEHUI B
TIEPCIIEKTVBE CPAaBHMBAEMbBIX VIM KyIIbTyp. rIIaBHOG, IITO6I)I <<6bUIa BO3MOJXHA OTKPbITasA KOM-
MYHMKaIVsA O HOBBIX criocobax Bupenus seein» (C. 94). Xors ocTaeTcss HEIIOHATHBIM, ULET
M 3[1ech pedb 06 OTKasze OT HPMHIMIA 0ObEKTUBHOCTY BOOOIIe (M TOr/ja 3ajiaueit NCCefo-
BaTenA 6y11eT HE CTOJIbKO OIIMCaHME€ BHEIITHUX q)aKTOB, CKOJIBKO MHTPOCIEKTNBHOE ONIVICAaHNE
CBOUX Cy6'beKTI/IBHbIX OLLYILIEHIT U pednexcuit mo IIOBOJY 9TUX ¢dakroB), 60 e 3TO BCETO
NUIIb TepeOPMyINPOBKA IPUHINIA 0O BEKTUBHOCTIL.

B acce «Tpnu (byHKm/H/I TIOHATUS Q)yHKuM;I B CPaBHUTE/IbHO-IIPABOBbIX MCCIEJOBAHMAX»
(c. 99-111), cOBMeCTHO HaIlMCAHHOM KaHafaMu — mnpodeccopoM TOpOHTCKOro yHUBEpCHU-
tera Katpun Banbke u npodeccopom VMopkckoro yHusepcutera Matbio Ipemierom, cra-
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BIUTCA BOIIPOC O IEePEOCMBICTIEHNI KaTeropuy «(yHKIMA» B CPABHUTE/IbHOM IIPaBOBEJICHUIL.
Cnenya M. Ban Xyky u ZpyruM KpUTHUKaM KJIACCHYeCKOTo (PyHKIVIOHATIBHOTO Ioaxopa (oc-
HoBaHHOro Ha BeiBuHyTOI K. IIBaitreprom n X. Keruem uzee, 4ro B m060M 0611ecTBe €CTh
CXO>KMe MPOOGIEMBI I IPABO PEIIAET ITU HMPOBIEMBI CXOKUMI CIIOCOOAMI, U YTO TIPABOBbIE
CMCTEMBI HAXOJSATCS B IIPOLjecCe MOCTOSIHHOV KOHBEPreHI[MN ), aBTOPBI IIPEJ/IaraloT He OTKa-
3BIBATHCsI, @ HA0OOPOT, YCOBEPIIEHCTBOBATH STOT IIOAXO.

Banbke n Ipe/teT yka3bIBaloT, 4TO GYHKIVOHAIN3M MOXeT OBITh UCTONKOBAH KaK IIpef-
[OJIOKEHNE, YTO MEX/y IPABOM J IOIEXAI[UMI PEIIEHNIO COLMATbHBIMU IpobIeMaMu
€CTh XOTb KaKasi-To (MUHMMaJIbHasl) CBSI3b, ¥ YTO TAKOE MIPEAIIONIOKEHIE He MCKTI0YaeT BO-
BJIEYCHMA B PaKypC KOMIIApPAaTMBMICTCKOTO MCCENOBAHVA IOPYTUX aCIeKTOB (KY/IbTYPHBIX,
S3BIKOBBIX, MHCTUTYLMOHA/ILHBIX pas3n4mii 1 T.1.). VICXOZUTD U3 TaKOro IpeAIoNoKeHN,
KaK HACTaMBAIOT aBTOPBI, — 3TO 0oJiee OMpPaBIAHHbI METOITOIOTUYECKUII X0/, YeM HaBe-
IIMBaTh Ha 37IEMEHTHI Yy>K/IbIX TPAaBOBBIX KY/IBTYP APJIBIKM CBOETO IIPAaBONOPAJLKA M Ha 9TON
OCHOBE BECTU CPaBHUTEIbHO-IIPABOBOE MCCIENOBAHNE «CBOUX» U «IY>KUX» HOPM M MHCTU-
TyTOB. Iloff06HAsT IIPe3yMIIIsI MMHIMA/IBHOTO CXOACTBA PAsHbBIX IPABOIOPSIIKOB B CBA3K
C OOIIHOCTBIO BBINOTHIEMbBIX COLMAIBHBIX (DYHKLMIT MOXET, II0 MBICTM aBTOPOB, CIIy>XUTh
«HETIPEeJIB3ATBIM KPUTEPUEM JI YCTAaHOBJIEH)A IPAaBOBOIO MaTepyuasa B PasIMYHBIX IOPIC-
puknuax» (c. 111). 3gech, IpaBa, MOXHO 3aMETUTD, YTO B JAHHOM CIIy4ae pedb IIOMIeT yxKe
He 0 (pyHKI[MOHAaIbHOM HOAXO/ie KaK Habope MEeTOOB M IPUHIINIIOB UCCIEIOBAHII,  BCETO
Jmib 0 pabodert TUIIOTe3e, UCIIONb3yeMoit st «anbcudukanum» (B cmbicre K. Tomnmepa)
TOTO M/IV MTHOTO CPABHUTE/IbHO-IIPABOBOIO aHA/IN3A.

ITpocdeccop Perencbyprckoro yHuBepcurera Mapris JIeHUr IOCTaBuI BOIIPOC O MPEf-
MeTe M MeTOJe CPaBHUTEIbHOIO ICTOPUYECKOrO IpaBoBefieHMs. Ero ouepk mnos HasBaHueM
«CpaBHUTETbHOE IIPABOBEIEHNE 1 MCTOPYA IIpaBa: HECKOIBKO CTIOB O CPAaBHUTETHHOM VICTO-
prdecKoM IpaBoBefeHuI» (. 113-120) nocpsleH mpobaeMaTyKe paclinpeHys IpegMeTHO
0071acTV KOMIAPATUBUCTHUKIY 3 CUET OXBATA «PA3NIHBIX TOKTPUHANBHBIX TIOHITHUI 1 MIPO-
11eCCOB B pasjMyHble Mepuofbl BpeMeHm» (c. 113) U TeX COLMaabHBIX IPOLECCOB, KOTOPbIE
06yCIaBIMBAIOT TaKye MOHATYS U Iporeccsl. Ommpasch Ha upen (GpaHIy3CKOro NCTOPUKA
Mapxka bioka, mpusbiBaBIIero kK popMIpOBaHUIO HAYKM CPaBHUTEIBHOI UCTOpNH, Tpodec-
cop Jlennr mpejyraraetr paspaboTaTh TaKyl METOHOTIOIMI0 CPABHUTEIBHOTO MCTOPUIECKOTO
NIpaBOBeJEeHNsA, KOTOpas MO3BOIUT He OIPAaHMYMBATbC aHA/IN30M MCTOPUY HALMOHAIbHBIX
[IPABOBBIX MHCTUTYTOB, TEKCTOB M COOBITUII U JACT BO3MOXXHOCTb KOHCTPYMPOBAHNS 0011je-
TEOPETIYECKOI MOJE/I [Isi OO'BbSICHEHNSI IPABOBOIL, KY/IbTYPHOIL, MHTE/UIEKTYa/IbHOI MCTO-
puu TOVt ¥ MHOM BuBMAu3anyy. HemMenKkuii y9eHbIl yKasbIBaeT Ha CONPsDKEHHbIE C TAKUMU
MICCIIEMIOBAHMAMI CITIOXKHOCTH, CPEy KOTOPBIX HEOOXOAMMOCTDb COOpa 1 aHA/IM3a OTPOMHBIX
MacCUBOB SMIMPUIECKOTO MaTepyasa i OMacCHOCTb Ype3MePHBIX 00001eHNMIT, KOTOPbIe MO-
TYT IPUBECTH K IOTepe U3 BU/jA MHANBY/YATbHBIX 0COOEHHOCTEIT MICTOPUIECKUX COOBITHII 11
nmaMATHUKOB. [ToaToMy 3akmouenne Jlenura o nepcrekTuBaxX 3TOrO HaIlPaB/I€HNA OKa3blBa-
eTcst CKopee eccumucTimaecknm (c. 119-120). B aToM xe KiTiode MOXXHO 6BIIO 0OABNUTB, YTO
ofl06HOe PeKOHCTPYMpPOBAaHMEe CPABHUTE/IBHOIO IIPABOBEMICHNA MOXKET IIPUBECTH K TOMY,
YTO 3Ta HayYHas AUCLUIUIMHA IIPeBPaTIIAch OBl B COIMAIbHO-PUIOCOPCKYI0 KOHIIEIIIINIO U
yTpaTnia Ol B TAKOM CITydae CIennuKy 1 cOOCTBEHHYIO IPEAMETHYIO 00/1acTb.

B ouepke «CpaBHUTEeTbHBIE KOHTEKCTHI B ICTOPUY ITPaBa: BCe IV MBI CETOHSA KOMIapaTu-
BUCTBI?» (¢. 121-132) mpodeccop XenbcMHKCKOTo yHUBepcnTeTa Xelkku ITnxmaaMsaku mpo-
IOJDKWI MCCTIE0BAHIe CPABHUTEIBHOIN nctopun npasa. OH BBIBUHYII 60/Iee PeLINTeTbHbII
Te3UC — B YCIOBMAX [TI00AIM3ALMI MCTOPYS IPAaBa y)Ke He MOXKET IICAThCS KaK MCTOPUs
HaI[MOHAJIbHBIX NPaBONOPAAKOB. OMHCKNUII MCCIeoBaTeNlb yKas3aa Ha OCHOBHbIE 9TAIlbl CTa-
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HOBJIEHN A MCTOPUM NpaBa KaK Hay4yHO! aucuuiiHbl B XIX-XX BB. 1 TPOJEMOHCTPUPOBAT
JIOTMYEeCKIIe TIpefie/ibl PasBUTHA 9TON AVICIUIUINHBL B IEPCIEKTVBAX OT/IE/IbHO B3ATHIX HAIlM-
OHA/IbHBIX IpaBonopsaKoB. [To MHeHMIO [IMX/TaAMAKM, OTPAaHMYEHHOCTD UCTOPUIECKUX UC-
ClIeJOBaHMII IIpaBa TAaKOJ MEpPCIEeKTUBON B HAIM JHU B 3HAYMTEIbHON CTEIEHN IMNIIAET UX
CMBICTIa, TIOCKO/IbKY 3Ta MePCIEeKTUBA YITyCKaeT 13 BULY B3aMHbIe BIMAHNUA IIPAaBONOPATKOB
APYT Ha JIpyra ¥ UX B3aMMOJEICTBIE ¢ II0OAIbHBIM M PEerMOHAIbHBIMY IIPABOIIOPALKAMIA.
CBou paccyxjeHusa GMHCKUIT IpaBOBe] IOABITOXKUBaeT Tak: «/cTopukn mpasa, Jaxe uc-
II0/Tb3Y$1 HALIVIOHA/IbHBIN IIPaBONOPALOK B KAUeCTBE OCHOBBI JI/II CBOVX MICC/IETOBAHMIA, IOTDK-
HBI OBITD BCET/Ia TOTOBBI K TOMY, YTOOBI IEpEHeC T IPEeIMET UCCIIeOBAHNUIT B O0JIee IIMPOKIMI
KOHTEKCT — eBPOIeNCKIIT 1y r7o6anpHbii» (c. 132). [leficCTBUTENBHO, UCCIEOBAHNE OT-
Ie/TbHBIX IIPABOIOPALKOB I UX CpaBHEHNE OTHIONb He VICKTI0YaeT BO3MOKHOCTY MCCTIEIOBa-
HIA Ha[{HAI[OHAJIbHBIX (€BPOIIeJICKOT0, MIPOBOTI0O) IPAaBOBBIX IIOPANKOB.

CBoe acce «JII06OMBITHBI CTy9ail CIMIIKOM YCIEMIHONM IIepecajky MPaBOBBIX TPAHC-
wiaHToB» (c. 133-146) mpodeccop dapemckoro yHusepcurera Marnac CuMc IOCBATUIL Te-
OpeTHYeCKNM BOIIPOCAM, BOSHMKAIOIMM B CUTYalAX, KOIZA TOT WIN MHOM IPaBOBOIl MH-
CTUTYT, 3a/IMCTBOBAHHBII U3 OJJHOTO IIPaBOIOPAKA B IPYroil, HAYMHACT Ie/ICTBOBATD Oolee
3¢ GeKTUBHO VM Ka4eCTBEHHO VIMEHHO B 9TOM IPYTOM, peLlMIMpYyIoleM IpaBonopsnke. Takue
CITy4an OIPOBEPraloT CTEPEOTHUII O TOM, UTO IIPaBOBbIe MHCTUTYTHI AEMCTBYIOT JIydIle BCETO
B TOIT Cpefie, B KOTOPOIT OHM Pa3BUINC, A TIPY /TI000IT Ilepecajike OHM YaCTUIHO yTpadnBa-
10T 9 PeKTUBHOCTD M3-3a pa3pbiBa ¢ pofgHoil cpenoit. [TpuBons psap akTHyecKux mpume-
POB, [JOKa3bIBAIOIIMX MPOTMBHOE, OPUTAHCKMIT yYEHBII aKIEeHTUPyeT BHMMAaHME YUTATeNA
Ha MHOXeCTBe (paKTOpPOB U IPUYMH, KOTOPbIe MOTYT IpUBeCT! K TakoMy addexry. Cpenn
HUX MOTYT OBITb TOCYAapCTBEHHAs MOfIep>KKa, CiIa yOexxjeHA B He0OX0aUMOCTY pedopM,
oleperkarolljee IV OTCTalollee COLMaNIbHOe pa3BUTHUe U T.II VI3ydeHune sTux GakTopoB U nx
arpernpoBaHHOTO BO3/IEVICTBNA Ha YCIeX TPAaHCIUIAHTALIMY IIPABOBBIX MHCTUTYTOB IPECTaB-
JIsIeT 0COOCHHO CIOXKHYIO 3a/jaqy [ CPaBHUTEIbHOTO IIPaBOBEeIeHII, IIOCKOIbKY pedb Vet
0 ILIJIOCTHOM M3Y4YEeHUV MHOXKeCTBA M3MEepPeHMUI IIPaBOBOIL IeICTBUTEILHOCT IBYX U 6ortee
IIPaBONOPSAIKOB. DTOT BBIBOJ, 10 MHEHNIO aBTOPA, OAYEPKUBAET BAXHOCTD KY/IbTYPOIOIN-
YeCKOII ITAPaANTMbl B CPAaBHUTEIBHOM PABOBEIEHUN I HEJOIYCTUMOCTD 00001IeHIIT, KOTO-
pble OBl emanuch 6e3 BHUMAHMSI K OCOOEHHOCTSIM OT/E/IbHBIX IIPABOBBIX KY/IBTYP.

ITpodeccop Jleiinenckoro yanBepcuteTa AleH Buiidenc obparir BHUMaHIe Ha M3BECT-
HYIO ellle 113 CPeJHEBEKOBOI I0PICIIPYAEHIINN KOHIEIINIO «0b1Iiero mpasay (ius commune) n
Ha ee 3HAYMMOCTb /IS COBPEMEHHOTO CPABHUTEIBHOTO ITPaBOBefeHs1. B ero ouepke «Obmiee
[IPaBO, CPABHUTEIbHOE IPABOBEfEeHNE U Iy OIIHast TonmnTrKay (c. 147-160) paccMaTpuBaet-
€Sl ICTOPUA CTAHOBJIEHVS 9TOTO IIOHATHUA B KAHOHIYECKOM IIpaBe 1 ero GpyHKIUY B IOIUTU-
YeCcKOll 11 IPaBOBOIT XXVSHM CpefHeBeKoBOro obuecTsa. Hyunepmanjcknit mpaBoBeq mogdep-
KHYJI UHTETPA/IbHBII XapaKTep 9TOTO IIOHATHA U CTOALIEN 32 HUM (PuIocodckoit mapajurmel,
BKJIIOYAIOIIEelT KaK COBOKYITHOCTD JIJICTBYIOLINX IIPABOBBIX HOPM, TaK U 6a30Bble MIPOBO3-
3peHYeCKIIe, PEIUTVO3HBIE I KY/IbTyPHBIE IPECTAB/IEHNS YWIEHOB TOTO MLV MHOTO OOIIeCTBa.
ITo muenuto Buiiderca, mogobHo ToMy Kak B CpeHeBEKOBbe Ufiest O IpaBe, 001IeM I Beex
XPUCTMAHCKMX HAPOZIOB, 3aJI0KIIA OCHOBBI KY/IbTYpPHOTO, IIPAaBOBOTO U VIHOTO B3aMMOJeENi-
cTBMA cTpaH EBpomsl u npusena x GpopMupoBaHMIO 00IIel IPaBOBON KY/IbTYPbl 3aIIaJHOTO
THUIA, TaK ¥ B HALIV JHU iUS COMMUNE MOXET ChITPATh 3HAYUTENBHYIO POJIb B AebaTax 06
00111eeBPOIIEIICKOIT IPABOBOIL KY/IbType U B IIPOBEAEHUN IYOIMIHOI IIOIMTUKI B 3TOI Ce-
pe. CoBpeMeHHbIE ITPOLECCHl €BPOIEiCKON MHTErpalyi BHOBb MOTYT CHe/NaTh 3TO HMOHATHE
aKTya/JbHBIM JJIs1 CPaBHUTE/IbHO-IIPABOBBIX MCC/IENOBAHNII OTAENbHBIX IIPABONOPANKOB €B-
POTIIeNiCKMX CTpaH 1 00IeeBPOIEeICKOro IIPaBOIOPsIKa 1, B 6osiee 0011elt IepCIeKTUBE, s
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¢dbopMypoBaHILA 061IeeBPOIEIICKON IIPaBOBOI MIEHTUYHOCTY. BMecTe ¢ TeM y4eHBIiT He KOH-
KpETU3MPYeT, YTO AAeT CPABHUTEIBHOMY IIPABOBEJEHMIO MCIIONIb30BaHIE TepPMUHA «001iee
IIpaBo» (KOTOpoe K TOMY Ke IIPMBOJNUT K M3BECTHBIM IIapajIe/IAM C aHIIO-aMePUKAHCKIM
[IpaBOM) BMECTO TaK/X TEPMMHOB, KaK «00Il[eeBpOIlelickoe IpaBoy». [us commune UCTOPU-
4ecKu 0603HAYAIO OIPEMeIeHHBIIT KPYT SIBIEHWIT 1 TIPEfCTABIEHMNII, IMesl B CBOEI OCHOBE
BIIO/IHE KOHKPETHBIE PE/TUTIO3HbIE YOEXKIEHIISI, 4eT0 Helb3sI CKa3aTh O COBPEMEHHOM «0011je-
eBPOIICIICKOM IIpaBe», Maeonorna u Gruaocodus KOTOPOro II0Ka ellle OCTaeTCsA B TyMaHe He-
OIIpeJe/IeHHOCTI.

Wpnanpckmit nmpasosen lllon IMarpux JounaH, npencTapaAommii JIMMepUKCKU yHN-
BEPCUTET, B cBoeM o4epke «HOpMaTMBHOCTD, /IeraIbHOCTD, TOCYLAPCTBEHHO-OPTaHN30BaH-
HOe TTpaBo — 3TO pa3HbIe Bemu» (c. 161-175) o6paTin BHUMaHNe Ha KOHIENTYalbHYIO Mpo-
6HeMy, KOTOPOJiI B CPaBHUTEILHOM NPAaBOBEJIEHNY He yHeNAeTCA NO/DKHOTO BHUMaHMA. Peyb
nupeT 06 OIIpeneneHNN IIOHATUA «IIPAaBO». HI/ICKYCCI/H/I 110 STOMy BOHPOCY O6bI‘IHO BBIBOJATCA
n3 O6HaCTI/I KOMITIapaTUBUCTNKIN, HOCKOIIbe OJaHHAA Hpo6neMaTm<a TPAOVIIVIOHHO CYNTAETCA
BOTUYMHOI Gunocopu npaBa. ITO HEPENKO IPUBOAUT K VICKAKEHHDBIM IIPEACTABICHNAM O
TE€X IIPaBOBbIX q)eHOMeHaX, KOTOpPbIE ABNIAIOTCA IIpeAMETaMI KOMIIAPATUBUICTCKUX MCCIIENO-
BaHWIL. Tak, OAXOX K BOCTOYHBIM MM appUKAHCKMM IPAaBOBBIM KY/IBTYpaM C TOJ KOHI[EII-
umei[ IIpaBa, KOTOpas Ha NPOTAXKEHUN ITOC/IEAHETO CTONETUA ABIAECTCA HapaHI/II‘Ma}IbHOI/uI B
3arajiHol IPaBOBOI TpajuLuy (IOHMMaHMe IpaBa KaK CUCTEMbI HOPM, TaK VM MHa4e CBsI-
3aHHOI C I'OCYT.[apCTBOM), HE ITO3BOJIAET BUETH MHBIE ITAPAMETPBl HOPMATMBHOCTN, KOTOPbIE
¢dopmupyT 061e06513aTeIBHBIE 06PA3IIBI TOBEAEHNS B HE3aNa/[HbIX PABOBBIX KY/IbTYpax.
MHOI‘I[& II0 IpN4INHE OTCyTCTBI/IH IIOHMMAaE€MOTIO Ha sananglﬁ MaHEp IIpaBa TAKVUM 061He-
CTBaM IIOTHOCTDBIO OTKA3bIBAIOT B HA/IMYNM IIpaBa KaK TaKOBOTIO. HOHHaH yTBepmnaeT, qTo
KaK 3aIllagHbIM, TaK M HE3aIlaJHbIM O6IlIeCTBaM HPI/ICYH.U/I Ha6op1>1 HOPMaTNBHBIX perymITo—
POB, KOTOPbIE B KOXXJOM cny‘{ae yHI/IKaHbHI)I n I/ISY‘{eHI/Ie KOTOPBIX TOJIDKHO IIPENBAPATH JII0-
60€ CpaBHITENbHO-IIPABOBOE U3bICKaHME. DTIL HAOOPBI OH IIPefIaraeT Has3bIBATh K HOPMATVIB-
HOI TMOPUIHOCTBIO» (TOf; TMOpUAHOCTDBIO [JOHTaH 0603HaYaeT «IIOHMMaHe IIpaBa B paMKax
6o7ee MMPOKON MATPUI[I HOPMATUBHOCTM» (C. 170), XOTSI MCIIONb30BaHME 3TOTO TEPMIHA
3[€Ch, BEPOATHO, HEJIb3s IIPU3HATD yﬂa‘leIM). HO,HO6HI)I€ paccymneHI/I;{, BIIPpOY€EM, COCTABIA-
0T KOCTAK 6OIIbIHI/IHCTBa COMOJIOTO-IIPaBOBBIX KOHHCHHI/Iﬂ, nnus apI‘YMeHTa]_U/H/I VpPIaH[CKO-
TO Y‘ICHOI‘O HENIb3A IIOHATD, YTO K 9TUM KOHIECIIIMAM HpI/I6aBHHeT yHOTpe6IIeHI/Ie BbIpaXXE€HNA
«HOpMaTNBHaA I‘I/I6pI/IHHOCTb» 711 XapaKTEPUCTUKN CUCTEMbBI HOPMATVIBHBIX peI‘yHHTOpOB B
ob1ecTse.

OnyH u3 Hambojee M3BECTHBIX COBPEMEHHBIX KOMIIAPATMBIUCTOB — KaHager ITarpumk
Inenn, npodeccop YauBepcurera Makrinta (oH yuren us >xusnu 1 okra6ps 2014 r., yxe no-
CJIe BBIXO[]a B CBET pelieH3MpyeMOil KHUIM), B cBoeM acce «IIpotus meroma?» (c. 177-188)
TAaK)Ke HACTAMBAeT HA HEOOXOAMMOCTI YITyO/IeHNsI TeOPeTUKO-TIPABOBOIL 6asbl CPABHUTE Ib-
HO-IIPaBOBBIX MccefoBaHmit. He cormanrasch co CKeNTUIM3MOM II0 IIOBOAY O0BEKTUBHOCTI
Hay4YHOTO ITO3HaHNA, Ipodeccop [lIeHH yTBepxK/jaeT, YTO CJIOKHOCTb METOOIOTYECKOI 3a-
Oaqyy HE O3HAYaA€T €€ HEBBIIIOJTHMMOCTMN. HeﬁCTBMTeHBHO, IIPMEHNTENIbHO K PAa3HbIM MCCIE-
[AOBATEIbCKUM IIPOEKTAM a[J€KBATHbBIMI OKa3bIBAIOTCSA pa3HbIE Ha60pI)I METOOB. Ka)KIIbIﬁ n3
VICIIO/IB3Y€MBIX METOJIOB [JO/DKEH OBITH BHIBEPEH B CBETE COBPEMEHHOTO COCTOSIHMS MCCIEN0-
BaHMII B COOTBETCTBYIOLIE cepe, I YKe ITOCTIE ITOTO KOMIIAPATUBICT MOXKET IIOXOMPATD [ist
CBOETO VCCIIEfOBAHNS METOLO/IOTMYECK T HaOOp, IPUBOJS €T0 B COOTBETCTBIIE C IOCTAB/ICH-
HBbIMU 3aJadyaMU " KOHTCKCTY IIPpOBENEHUA U3BICKaHUI. B aToM oTHOmeHNN [71eHH TOBOPUT
006 «OITNMATbHOM 9KIINOpe» METOROB. DTOT TE3NUC KAaHALCKIII IPABOBEJ JEMOHCTPUPYET HA
IpMMepe CXKATOro aHaj3a Hanbosee BXXHBIX MPoO/IeM aHaIUTIYeCKoil punocodu, Cory-
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OJIOrMM VI aHTPOIIOJIOIUM IIPaBa, a TAKXe IPYIUX HaHpaBHeHI/IﬁI IOpUANYIECKUX MCCIIENOBAHNIL.
OH He6e30CHOBATE/IbHO 3aMeYaeT, YTO HOIHAsA ¥ aOCOMIOTHASA 0ObeKTUBHOCTD €CTh VJUTIO3MA
palyoHaMM3Ma, HO OTHOCKUTE/IbHAS U YCIOBHAs OOBeKTUBHOCTD ABJIAETCA YCIOBMEM Hayd-
HOTO IO3HaHMA KaK TaKOBOIO (pedb MJeT, KOHEYHO, O KJIACCHYeCKOl mapajurmMe HayqYHOro
3HaHI/IH). HOQTOMY KOMIIapaTMBMICTAM HE CTOUT OTKA3bIBAaTbhCA OT KOHILEIITA O6'b€KTI/IBHOCTI/I
71 HACTAaMBATDh HaA IIOJTHOM Cy6'beKTI/IBI/[3M€ IIO3HAHMNA.

ITpodeccop Koponesckoro xomremxka Jlorgorckoro yausepcutera Pomkep Bpayncsopn
IIpefiIaraeT ujel «peryIATUBHON Cpelbl» B KaueCTBe KII0YeBOTO KOHIENTa METOHOIOIMMN
CpPaBHUTE/IbHO-IIPABOBbBIX MCCHCHOBaHVIﬁI, KOTOpas AO/DKHAa 3aMEHNUTD KaXKyLInecsa AHTIUI -
CKOMY YY€HOMY HEYIAYHbIMI BbIPA)KEHNA «HOPMATNBHOCTD», «COLIMIAJIPHOE PETYIMIPOBAaHNE»
n npou. Ero acce «[oBops 110-KOMIIapaTUBICTCKIL: IPABO U €r0 pery/IATUBHAA cpefa» (c. 189—
205) MOCBAIIEHO aHAIM3y COOTHOIICHNA HOPMAaTUBHBIX I HEHOPMAaTUBHBIX PEryIATOPOB B
colManbHON cpefie. bpayHCBOpPH HacTamBaeT, YTO MOBEfIeHNE NHANBUAYYMOB PEryINpyeTcs
HE€ TOTPKO HOPMATMBHO — TEXHO/JIOIMYIECKNE YCTPOI/UICTBa MOTYT J€aTb OIpefeIe€HHbIE Ba-
PVAHTDBI ITIOBEAEHNA HEBO3MOXHDBIMI WJIN HeO6XOIU/IMbIMI/I, BOSHeﬂCTBYH TE€M CaMbIM Ha [e-
ATENBHOCTD YenmoBeKa. Hampumep, HEKOTOPbIe aBTONPOM3BOAUTENY BHEAPAIOT YCTPOJCTBa,
He II03BOJIAIONE 3aBECTY aBTOMOOIIIb B COCTOSTHIY 2JIKOTO/IBHOTO OIbsiHeHM . Takux mpu-
MEpPOB B COBPEMEHHOM MIUp€ IPE3BbIYAIIHO MHOIO (0COOEHHO B MHTEPHET-IPOCTPAHCTBE),
YTO IO3BOJISIET OPUTAHCKOMY IPABOBELY TOBOPUTS O «TexHOperymuposaunm» (C.202) kak 06
ocobeHHOM crrocobe BO3JENCTBIS Ha MoBefeH e, [IpuMeHe e 3[leCh TEPMIHA «PETyIUPO-
BaHIe» MOXKET II0Ka3aThCsI CTPAHHBIM I CIIOPHBIM, OCOOEHHO C TOYKI 3PeHIST KIACCUIeCKIX
¢dunocodcko-IpaBOBLIX BO33peHNIT (0 HOPMATMBHOCTY, O CYLIHOCTY IIpaBa, O 3aKOHOTBOP-
YECTBE, IIPABOIIPMMEHEHNN U T.II.). OHHaKO BpayHCBOpT HaCTaMBae€T, YTO €C/IN TEXHUYCCKUE
YCTpOIICTBa 0603HAYAIOT TPAHNI[BI IIOBEHEHISI I YTO [aXKe eC/IM TaKoe 0003HAYeHIe IPOMC-
XOoouT 6e3 UCII0/Ib30BaHMA MOJA/IbHBIX OIIEPATOPOB, T.€. HE ABJIAECTCA HOPMATUBHBIM, OHO
TEM He MeHee peryliupyeT (B LIMPOKOM CMBIC/Ie — YCTaHOBJICHUE IIPEfIeIOB) IOBefieHue. DTOT
ACIIEKT COBPEMEHHOI'O PETyINpPOBaAHNA HeO6XOIII/IMO IIpHMAThb BO BHIMAaHVE I B O6HaCTI/I
CPaBHUTEIPHOTO NIPAaBOBENEHNA, TI€ UCCIIENOBAHNA IIPEVMYIIECTBEHHO OTPaHNYEHDI CpaB-
HUTEIbHBIM aHA/IMI30M IMEHHO HOPMATVBHBIX PETY/IATOPOB. Ilo mHeHUTO aBTOPaA, TaKOE Orpa-
HUYeHle B HeMaJIoN CTeleHU O6CI[H}ICT JaHHYI0 HaY9HYI0 JUCOUIIINHY — CPaBHUTE/IbHOE
IIpaBOBEEHNIE NOJDKHO IIPMHNIMATDb BO BHIMAaHM€ HE TOJIbKO HOPMAaTMBHbBIE «KaHaJIbl PETyJIn-
pOBaHMsI» TIOBEIeHNs YelloBeKa, HO TakxKe 1 HeHopMmartusHble (C. 205).

Ipyroit 6puranckuit mpaBoser, npodeccop Oxcdopackoro yunsepcutera JIxon Bemr
AKOEHTVNPOBa/I BA)KHOCTh MHCTUTYLUNOHA/IDHOIO aCII€KTa CPaBHUTEIbHO-IIPABOBBLIX MCCIIE-
moBaHUIL B ero ouepke mop BbIpasUTeIbHBIM HasBaHMeM «BakxHoCTb MHCTUTYTOB» (C. 207—
219) obcyKmaeTca aKTyaqTbHOCTb MHCTUTYIVIOHABHON Teopyu mpasa (3mech bemn cmemyer
teopuy Hwma MakkopMiuka), OCHOBHbIE IIOJIOKEHMA KOTOPOIL, 10 MHeHuto bera, fomosn-
HAIOT KOMMYHUKATUBHYIO KOHIenuio npaBa M. Ban Xyka, OCKONBKY «1 dbopmanbHas, n
ConMoOIorM4IecKasa MHCTUTYIVOHAIM3al A H€O6XOI[I/[MBI I CYyLIECTBOBAaHMA HpaBOBOﬁI cu-
cTeMbl» (c. 209). ABTOp HacTauBaeT Ha TOM, YTO KOMMYHUKAIMA MOXKeT OBITh IIOTTHOCTHIO
O6'bHCHeHa TO/IDbKO C YyIE€TOM T€X CTPYKTYPp M MHCTUTYTOB, 9YTO CYIIECTBYIOT B O6meCTBe n
OonpenenAaoT OCHOBHbIE ITapaMEeTPbl KOMMYHMKaL L. MeXTUIHOCTHOE O6HI€HI/I€, CMBIC/IOBAA
KoopAmHany:A MMOBEAEHNA, MHTEPIIpETALNA TEKCTOB U APYIMi€ KOMMYHNKAaTIBHbIE HeﬁCTBI/I}I
IIpONCXOAT B MHCTUTYHVIOHAIBHO O(i)OpMIIeHHOM COIIMa/IbHOM KOHTEKCTE. «Hncras» Kom-
MYHMKaLus, T.€. ob1eHne BHE pamox KaKMX-m60o MHCTUTYTOB IIpeficTaBnAeT bemny mera-
¢dusngeckum gonymeHreM. Ho MHCTUTYIVOHAIN3M He O3Ha4YaeT 00:A3aTe/IbHOTO IPUOpUTe-
Ta COLMAIBHON CTPYKTYPBI Iepef IMYHO cBO6OMoil. becnepclieKTMBHBIM TakoKe KaXKeTcA U
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CIIOp O MEPBMYIHOCTY KOMMYHNMKAOUN VIV MHCTUTYOVOHA/IN3aINN — 3TN q)eHOMeHI)I HE00-
XOOVIMbBIM o6pa30M COIIPSKEHDI APYT C APYTOM. HpI/I‘IeM CymeCTBYIOIINIE IPABOBBIE MIHCTUTY -
ThI HE OTPAaHNYMBAIOT U HE MICYEPIIPIBAIOT IIPABOBYI0O KOMMYHMKALINIO, €C/IN «pacCMaTpUBaTh
VMHCTUTYTBI KaK OTKPDBITbI€ VI OTKPBITbIE BHEITHVM BIVAHNAM, KOTOPbI€ MOTYT UCXOAUTD OT
HaJJHAI[IOHA/IbHBIX OPraHU3aLNIl U OT HEIOPUANIECKUX MHCTUTYTOB» (c. 219). IloaToMy 3Ha-
YE€HME VMIMEIOT HE TOJbKO IOPUANYIECKNE, HO TAKIXKE U IIOINTUYECKNE, PENNTVIO3HbIE U MTHDIE
MHCTUTYTBI, KOTOPbIe BIUAIOT Ha (GOPMUPOBaHME KOHTEKCTa U IPOLERYP, OIOCPeNyIOmNX
KOMMYHMKALIUIO B O0IeCTBe.

B acce «KuBu u mait ymepeThb: acce O KyJIbTYPHO-IIPABOBOM HOHMMaHMM» (c. 221-234)
npodeccop Beprenckoro ynusepcutera Viepn Oiipexaren CyHfie U3yuun BaXXHOCTb CPaB-
HIUTEIbHOT'O NCCIIENOBAHNA IIPABOBBIX KY/IBTYDP IIA OEATEIPHOCTY NPAKTUKYIOINX IOPUCTOB
B EBpore. Kak mokaseiBaetr CyHje, HOPBEXCKOIT IIPaBOBOIT KY/IbTYpe HUKOIA He OblIa He
CBOJICTBEHHA abCOMIOTU3AINS 3aKOHOATE/IBHOTO [IPABA, 1 TI09TOMY 32 CY/JaMI TPALULIMIOHHO
[IPU3HABA/IACh IPABOTBOPUYECKas (PYHKINS, a TAP/IAMEHT He CUUTA/ICS 06/IafiaTesieM MOHOIIO-
MY Ha HOPMOTBOPYeCTBO. IIpi 0TCyTCTBIY KOXUPUIIMPOBAHHOrO ITpaBa (II0CTeTHMIT KOfIeKC
6b11 n3ga B XVII B.) MMeHHO CyAbI GOPMYIMPYIOT IIPABOBbIE IPUHINIIBI, KOTOPBIE MCIIONb-
3YIOTCA /14 TBOPYECKOI'O MICTOJIKOBAHNA IMO3UTMBHO-IIPABOBBIX HOPM. 3Ty CBO6OHY UCTOI-
KOBaHM HOPBEXCKIE CY/Ibl Peany3yIoT Yepe3 KaTerOpIIo «peaTbHbIil CMBICT». TaKol CMbICT
OHI MOTYT OTBICKMBATb B 3aKOHOJATE€/IbHBIX, OOBIUHBIX U MHBIX IO3UTUBHBIX HOpMax IIpaBa;
4epe3 BbIABIICHNE «CMbICTIa» CyAb B HCIZCTBI/ITGIIBHOCTI/I CO3Jal0T HOBbBIE HOPMBI ITpaBa MIN
U3MeHAIOT cTapble. CKaHAMHABCKIUI IpaBOBef IPUBOAUT B IpUMep a0CTPaKTHYIO CUTYALNIO,
pu xotopoit cyabe ECITY wm m060ro Apyroro Cyfa, KOMIIETEHTHOTO PACCMATPIBATD €TI0
10 HOPBEXXCKOMY IIPABY, IPUIIOCH ObI MMETb Je/I0 C 9TOI CreruduaecKoll KaTeropueit, Ko-
TOpast Mo cBoel QyHKUMM O/1M3Ka K KATETOPUNU «CIIPABEMINBOCTb» B JPYIUX €BPOIEICKIUX
IIpaBOIIOPANKAX. BrrsBuTh CXOACTBA M OT/INYNA BO3MOYKHO TOJIBKO IIPY IIOMOINN VICTOPUKO-
Ky/IBTYPHOTO aHa/IN3a, 0OHAPY>XMBAIOIIEr0 0COOEHHOCTII HOPBEXXCKOI IIPABOBOI CUCTEMBI
U JIeXKaleil B eée OCHOBE UCTOPUM U MEHTA/IbHOCTHU. DTO 1 JOKA3bIBAET, II0 MHEHNUIO aBTOPA,
BaXXHOCTD KOMIIAPpATUBUCTCKUX I/ICCIICIIOBE{HI/II?I B obmacTu HpaBOBOﬁ[ KYJ/IbTYyPBI.

Crenyromuii ogepk «CrpaTerys U MOMUTUKA B pehopMe TOTOBOPHOTO mpasa dnoHum»
(c. 235-253) 6bI1 HamycaH COBMeCTHO mpodeccopoM Tokmiickoro yHuBepcuteTa [aKycronH
Comunpo Kosyka u mpoeccopom CupHerickoro yansepcurteTa /lrokom Horreitmkem. ABTo-
PBI Caemanyt aKEHT Ha POy IMONUTNYIECKUX CTpaTeI‘I/[ﬂ Pa3MMIHbIX aKTOPOB 11 MHCTUTYTOB B
¢dbopmypoBanyy Mo3uTHUBHOTO npasa. Kak geMoncTpupyoT Kosyka u HoTrelipk Ha mpuMepe
TOTOBOPHOTO INPaBa, B IPaBOBOIi cucTeMe ANOHMM BERYIIMMM UTPOKAMH, ONPeNeAIUMI
pa3BuUTIE IpaBa, ABIIAITCA CyAbU BerOBHOI‘O Cyna VI YMHOBHUKI MI/IHI/ICTepCTBa OCTULNN;
IIpeaCcTaBUTENN IOpI/IHI/I‘-IQCKOﬁ HayKl, afBOKaTYypPbl, OPUIANIECCKUX (1)I/IpM n fpyrue 0pucTbl
UT'paroT INIIb ITIOJYNHEHHYIO POJIb. HOQTOMY /1 IOHVIMaHNA ITpaBa Smorvm n ApYyrux CTpaH
B HEKOTOPBIX CIIydaaAx H€O6XOHI/IMBIM OKa3bIBAETCS MOAUTOOTUYECKUI aHA/IN3 CTpaTel‘I/II/UI
OTAENbHDBIX I'PYIIT MHTEPECOB, YTO CTABUT IIE€EPEN KOMHE{p&TI/IBI/ICTI/IKOI?I 3ajjaqy MHTErpaunmn
IIPMEMOB TaKOTO aHa/IN3a B METOMONIOTMYECKUI apCeHa/l CPaBHUTE/TbHOTO IIPABOBENEHNA.

Ouepk «EBpormnerickme KpM3JChl M YTO COIIMOIOTO-IIPABOBBIE MICCTIEIOBAHNIA MOTYT CAIe/IaTh
C HUMWU, VI CPaBHEHMe BapMaHTOB €BPOIENICKOTO IUII0PAIN3Ma C TOUYKM 3peHMA NMPaBOBOM
KY/IBTYPbI» (C. 255-267) IpefcTaBIsAeT coOO0il IONBITKY IIPYMEHNTb KOMIIAPATUBUCTCKYIO Me-
TOJIUKY B PAacCyXX/ICHMAX O KpU3uce O0IeeBPOIeIICKON UAEHTUYHOCTIH. ABTOP, MCIIAHCKMI
npaBoses; XoceppamoH Benrosuea, npodeccop YumBepcurera Crpanbl backos, yKasbpiBaeT
Ha Le/blil pAx (aKTOPOB KPU3NCA, CPelyt KOTOPBIX OH Ha3bIBaeT IOIBITKY IIOIUTIYECKO,
9KOHOMIYeCKOII ¥ Ky/IbTypHOII yHMpuKanym. ITo MEeHuIo beHrosuea, mpeoponenne Kpusuca
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BO3MOJKHO ITyTeM «CO3[JaHVsA HOBOII IIIIOPAIMCTIYECKON KapTUHBL Mupay» (c. 266), KoTopas
103BOIIIA OBl IPOBOANTH MHOTOACIIEKTHOE M3Y4eHle BCeX CEIMEHTOB COLMAJIbHON KOMMY-
HMUKaUMKU. AHTUKOCMOIOIUTUYECKIE TeHIeHIMY B COBPEMEHHOI €BPOIEIICKOl MOIUTUKE U
KY/IBTYpe SO/DKHBI OBITh IPMHATHI BO BHUMaHIE KaK CMIITOMbI BO3pacTaIOleil COLIaTbHO
HAIIPSDKEHHOCTH, CBSI3AHHOI C HEIMOKOCTBIO MHTErPAL{MOHHON TIONIMTHKI €BPOIIENCKIX MH-
CTUTYTOB.

benbruitckuit yuensiii, corpypuuk Hayunoro ®@onza ®nanppun Toon MooneH B cBoeM
acce «CpaBHMBAS JIETUTUMHOCTD NPUHATHA PEIIeHNII KOHCTUTYLMIOHHBIM CYITOM: PACcCyK-
IeHye Kak MeTom» (c. 269-282) IOCTaBII BOIIPOC O JIETUTUMALINY [JeATeIbHOCTY KOHCTUTY-
IIVIOHHBIX CYIOB B IUTIOPAIMCTUYECKUX 00IiecTBax. DTU CYABI, KaK IPABUIIO, MMEIOT [1e/I0 C
AMIEMMOI BBIOOPa MEXXy BOIeil OO/BIINHCTBA I 3aIUTOI [IPaB MEHBIIHCTB — U TO, I IPY-
roe ABNAETCA NEMOKPATUYECKMMM IIeHHOCTAMM, Ha CTpayke KOTOPBIX JJOJDKHBI CTOATD CY/BI.
[Toatomy BBIOOP B KOXK/IOM CITydae AO/DKEH ObITh 0O0CHOBAH, HO ¥ TAKOTO 060CHOBAHMS €CTh
npenensl. JlenmnbepaTriBHast [EMOKPATIsI He MOXXET PeaIbHO PACCUNTHIBATD HA JOCTIDKEHNE
001IIeHAIIOHAIBHOTO KOHCEHCYCA 110 C/IOKHBIM Ae/IaM, Ijje CTATKMBAIOTCS LIEHHOCTH, KOTO-
PBIM pasHble COOOI[eCTBA IPUAAIOT pasHble Bec U 3HadeHre. OCOOEHHO 3TO 3HAYUMO st
obieesporerickoit mpasosoit Kyabrypsl, rie ECITY, Cyn EC u apyrue obijeeBporerickue
IOPYICAVIKIIVIOHHbIE OPraHbl CTAJIKMBAIOTCA ¢ HEOOXOOVMMOCTBIO YYUTHIBATH Pa3/INYHbIE Ha-
LIVIOHAJIBHBIE AVICKYPCHI Ipu 060CHOBaHMY CBOUX pernenuit. Caenys npegioxenHoir M.Ban
XYKOM KOHIIENIVMJ MHOTOYPOBHEBOJ KOMMYHMKATHMBHOMN JIETUTUMAIY, MOOHEH yTBEpXK-
JlaeT, YTO KOHCTUTYIIVOHHbIE CYAbI MOTYT CTAaTh IUIOLIAKAMI /IS OTKPBITOrO OOCYXAeHMs
CaMBbIX CIOPHBIX /IS 06IeCTBA BOIIPOCOB 1 TeM CAMBIM, C OFHOI CTOPOHBI, IETUTUMUPOBATD
IIPMHMMAaeMble MY PelIeHNs, a C JPYTOii, CTaTh OJHOM U3 OIOP NEMOKPATMIECKOTO YCTPOI-
CTBa 001IeCTBA, YeM JIETNTYMIPOBATH CBOIO AESITETIBHOCTD B Iie/IOM. PasyMeeTcsi, HEKOTOpbIe
paccMarpyBaeMble B KOHCTUTYLMOHHBIX CyflaX Jie/la MOTYT IaTh Ha4ajIo BCeoOmeMy 00Cyx-
[IeHUI0 BRXHEIIINX COLMANbHBIX npobmem. Ho O/DKHA /M OpraHmsanus Takoro obcyxie-
HUA PacCMaTpUBAThCA KaK (PYHKINA 9TUX CYOB (M TOTZa B KAKOM COOTHOILIEHUY OHA OymeT
HaXOJMUTbCA € IOPUCAVMKIMOHHON (PyHKINeIt), b0 e KaK I0O0uHbIT 9 (PeKT OT paBmIb-
HOIT OpraHM3aIyy KOHCTUTYLMOHHOTO IIPABOCYANS B AeMOKpaTideckoM obiectse? Ha stor
K/IIOYEBOII BOIIPOC Ge/IbIMIlCKIIT IIPABOBEJ] OTBETA He JAeT.

B ouepke «B 3ammry eBpOIENCKMX CPaBHUTEIbHO-IIPABOBBIX MCCIENOBAHMII B ITyOINY-
HoOM mpaBe» (c. 283-300) npodeccopa Caccekckoro yHyusepcutera Crozan Mmins o6cyx-
JAeTCA BOIPOC O PA3IMUMAX B MepPax 3allMThl OCHOBHBIX IIPaB Y€/IOBEKA B Pa3HBIX CTPaHaX
Epomnerickoro Corosa. BprraHckas mccnefoBaTe/bHNIIA TOTYEPKUBAET, YTO TEKCTYaIbHBIN
aHa/IM3 He CIIOCOOEH JJaTh OTBET Ha 9TOT BOIIPOC — IS €TO PellleHNA He0OXOAVMBI CPaBHN-
Te/IbHbIE MICC/IEOBAHNS B 00/IACTY IPABOBOIL Ky/IbTypbl. FOpucThl — 0CO6EHHO Te 13 HuX, KO-
TOpBIE CHELATUSUPYIOTCS B 00/IACTV CPABHNUTEIBHOTO IPABOBEIEHIS, «BCETA OYAyT UMETh
JIeTI0 C HEBO3MOYKHOCTBIO VX TOMBITOK IIOHATH IPYToro» (c. 292), MOCKOMbKY PasiTudus B 06-
pasoBaHuM, sI3bIKE, KY/IbType [IeNAl0T HEBO3MOXKHBIM IIO/IHOE IIOHMMaHye 00pasa MbICIIeNt,
IeNICTBMIA, CYLIeCTBOBAHNUA Ye/IOBeKa U3 APYrol KyIbTypbl. OfHAKO 3TO He O3HAYAET Te3Uca
0 HEBO3MOXXHOCTYI B3aMMOIIOHVMAHSI BOOO1IIe. 3a/iader CPaBHUTEIBHOTO IPABOBEAEHIS 5IB-
nsgeTcA oOHapy)KeHNe 9TUX PACXOKIEeHWIT ¥ X pallMOHaIM3alNd, YTO HO3BOJIACT IHIVBHU-
ILyyMaM 13 pasHbIX IPAaBOBBIX Ky/IbTYp Jierde HATU OOWIMIl A3BIK, He IOAIafas IpU 3TOM
IOJI, [IEVICTBIE MJUTIO3UM «IIOJTHOTO MOHMMAHMUA APYyroro». I10aToMy «CpaBHUTEIBbHO-TIPABO-
Bble MICC/IEIOBaHMA MOTYT OKa3aThbCsA BeCbMa IUIOJOTBOPHBIMU ITPY MIPOBENEHUN CPAaBHEHNA
KaK TaKOBOTO, T.e. Ha (pMHANbHBIX CTAfMsX aHaIM3a U BbIBOfIA 3aKmoueHnit» (c. 296). B 3a-
K/modenne Muins npusbiBaeT K «CpaBHUTENbHO-ITPABOBOMY JMAJIOTy MEX/y €BPOIENCKIMUI
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IIpaBOBBIMY coobIecTBamMm» (. 300) paju ydiero obecriedeH s Ipas Yel0BeKa 1 CO3LAHMs
MTOJ/IMHHOTO 0011[ero IPaBOBOTO MPOCTPAHCTBA, YTO BO3MOXKHO TOJIBKO Yepe3 IUaIor ¥ KOM-
MYHMKaIMIO KaK IPM3HaHME PEaIbHOCTH U 3HAYMMOCTY «IPYTOrO» ¥ pa3sBUTHE CBOEI UIEH-
TUYHOCTH Yepe3 TaKoe IpI3BaHNe.

3aBepiraer c60pHUK ouepk «CpaBHMTENbHOE MpPABOBENeHNE U 3aKOHOmaTenbcTBO EC:
BIIOXHOBEHIIE, OLleHKa 1 o6ocHoBaHMe?» (c. 301-317), B KOTOpOM IIPOJOIDKALTCA 00CYK-
IeHVe POy CPAaBHNUTEIbHO-IIPABOBBIX MCCIEOBAHNUIT B M3y4€HN) eBPOIIeIICKOM ITpaBe. AB-
TOPBI 9TOTO 04YepKa, mpodeccop Tunbyprckoro yuusepcurera Po6 Ban Tecrens u npodeccop
Espomnerickoro yausepcureTa o ®nopennyy lanc MUk cTaBAT 1oj, BOIPOC IPOLERyp-
HYIO HEe3aBJMICHMOCTb CPaBHUTENbHO-IIPABOBBIX MCCIefoBaHMil. Ha sMmumpryeckoM Marepua-
e paboTsl EBponapiamenta, EBpokoMuccuy 1 HEKOTOPBIX JPYTUX eBPOIEIICKUX YIpexe-
HUI aBTOPBI JIEMOHCTPUPYIOT, YTO HEPEeIKO KOMIAPATMBMICTCKIE M3BICKAHM OKAa3bIBAIOTCSA
IIpefonpeeNeHHbIMY IOMNTINYECKO) KOHBIOHKTYPOII, 3alIPOrpaMMIpPOBAaHHBIMY MHTEpeca-
MI 3aKa34MKOB M/IM KOHEYHBIX IIOTPeONTeNIel], I KOTOPBIX IIpeHa3HAYal0TCA Pe3y/IbTaThl
Takux M3blckaHuil. Iunoresa Muxinna u Ban Tecrens 3axkmrouaeTcss B TOM, YTO IPOLECCHI
€BPOIIEVICKON MHTETPALIUN «CO3IAI0T TAKOM aKaleMIYeCKIIL K/IMMaT, B KOTOPOJI CPAaBHUTE/Ib-
HO-IIPaBOBOE JICCIEIOBAHME MOXKET OBITh CHIe/TaHO MHCTPYMEHTOM OOCITY)XMBAaHUA pasjnd-
HBIX TIOTPEOHOCTEN TTOMMTUKOB 1 3aKoHOzaresei» (c. 303). Beimensas HecKOMbKO byHKIWI
(IIPOTHOCTUYECKYIO, OLICHOYHYIO, 9BPUCTUYECKYIO VI TIP.) COBPEeMEHHOI KOMIIapaTUBMUCTHKIL,
aBTOPBI HACTAUBAIOT, YTO B HAlIM JHU «(PYHKUMA CPaBHUTEIBHOTO IIPABOBENCHMA KaK VIC-
TOYHIMKA BIOXHOBEHUS 1 OI[eHKYU CTAHOBUTCS BCe MeHee 3HAYMMOT, TOT/Ia KaK ero MoTeHI[MaT
17151 060CHOBAHYS 3aIPOrPaMMMUPOBAHHBIX ONMUTUYECKYX L[eJIeil ¥ I/IAHOB CO3/IaHMUs HOBBIX
3aKOHOB IIOCTOSAHHO pacTeT» (C. 316). DTO co3maeT yrpo3y yTpaThbl KOMIIapaTUBUCTaMM 001Ie-
CTBEHHOTO JOBEepU:A M AUCKPEAUTAINI HAYKI O IIPABe B IIE/IOM.

B HacTosmIel perieH3ny MBI IIONBITA/INCh COCPEOTOYNTHCA Ha ONMMCAHNN OCHOBHBIX Te-
3JICOB 9CCe, BK/IIOYEHHBIX B PElleH3UPYeMYI0 KO/UIEKTVBHYI0 MOHOTpa(uIo, laBasi MOITyTHO
KPUTHMYECKMEe OIeHKM HEeKOTOPBIM U3 O4YepKOoB. PagymeeTcs, Hall aHa/M3 ¥ HAIIM BBIBOJBI
PacIpOCTPaHAITCA TONBKO Ha MJeM, BbICKa3aHHbIE Ha CTPAHMIAX PELeH3MPyeMOl KHM-
Iy, — MBI He IIPUHMMAaeM 37eChb BO BHUMAHIE Apyrue paboThl aBTOPOB, B KOTOPBIX Te WM
MHBIe BOIIPOCHI MOITIM HailTH OOJee TOTHOE U IIMPOKOEe OCBelleHre. ITa KHUTA [T03BOJISET
IIOJTyYNTD IIOHATUE O MHOTOACIIEKTHOCTY 3allafiHBIX MCCIefOBaHNIl B 06IaCTU MeTOfOIOI NI
CPaBHUTEIBLHOTO IIPAaBOBEACHMS Y MOXKET CTAaTh BAXHBIM IOACIOPbEM /I OTeYeCTBEHHBIX
KOMMApaTUBUCTOB. VITaNMbSHCKUI PELleH3eHT KHNUIY OTMETIJI ee HAIllpaB/JIeHHOCTb Ha IPO-
IBVDKEHVIe IPUBBIYHBIX I'PaHNL] CPaBHUTETBHOTO IIPaBOBEeIeHI KaK BIINPD, TaK 1 BITy6b’. C
3TOI OLEHKON CTOUT COITIACUThCS — MPAKTUIECKM KaXK/IbIIl OUYEPK IIOKa3bIBAET, KAK CPABHU-
Te/IbHO-IIPABOBOE UCCIIEIOBAHNE MOXKET BECTICh 32 Ipefie/laMI AaHAJIUTUYECKOTO CPaBHEHMU S
HOPMATMBHO-IIPAaBOBBIX TEKCTOB ¥ COL[VIOIOTMYECKOr0 CpaBHEHMA MX (PYHKIWIL, 4eM Hepeqi-
KO OTpaHM4MBaeTCA MepCleKTUBa paboT 10 KOMIapaTUBUCTHKe. [[pyroe mero, 4To He Be3fe
aBTOPBI TIOTHOCTBIO PACKPBIBAIOT METOMONIOTMYeCKe IPMHINIIEI HOBLIX ImoaxonoB. Ho aTo,
C OJHON CTOPOHBI, U HE 6bUIO 11e/IbI0 JAHHON KO/UIEKTUBHON MOHorpaqmm, a Cc #pyroi, 3a-
VMHTEPECOBAHHBIN YMTATENb MOXKET HAITV OTBEThI HA COOTBETCTBYIOIINE BOIIPOCHL B IPYTUX
paboTax aBTOPOB MOHOTpauL.

7 Romano A. Comparing Law through Contexts and Culture(s). A review of The Method and Culture of
Comparative Law. Essays in Honour of Mark Van Hoecke. M. Adams, D. Heirbraut (eds.). Oxford: Hart Pub-
lishing, 2014 // http://www.diritticomparati.it/2014/10/comparing-law-through-contexts-and-cultures-a-re-
view-of-the-method-and-culture-of-comparative-law-es.html#sthash.y39C0Q05.dpuf
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Abstract

The present article is a review of the book which had been dedicated to the 65" anniversary of the
Ghent University professor Mark Van Hoecke. Starting from a short characterization of the contribution
made by Mark Van Hoecke to the contemporary comparative law, the author consequently analyzes all
the papers which have been included into the reviewed collective monograph. The author also makes
critical assessments of some of these papers. The reviewed book allows getting an idea about the
multifaceted approach to methodology of comparative law in the Western legal science. It also can
become an important tool for Russian comparativists. Aimost every essay of this book reveal ways of
conducting comparative research outside the analytical comparison of normative legal texts and legal
institutes, the sociological comparison of functions performed by these texts and institutes. The author
underlines the importance of the methodological standpoint employed in most of the essays — the
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deep level investigation into legal phenomena, which implies a comprehensive analysis of all facets
of social life in order to reveal differences between the compared norms, institutes, legal mentalities.
In this perspective a particular role in constructing the methodology of comparative law belongs to
theoretical and philosophical frameworks. That is why the attention in this book is focused on the
theory of “Law as Communication” elaborated by Mark Van Hoecke. Intersubjective communication,
coordination of meaningful comportment, interpretation of texts and other communicative actions take
place within certain institutionally shaped societal context. This approach to analysis and comparison
yields the possibility to create a general methodological framework for understanding law in a wide
social-philosophical perspective. This standpoint serves as an important methodological principle for
comparative analysis of legal cultures. In the opinion of those who authored the reviewed book, it is
impossible to conduct comparative legal studies without taking account of this principle.
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[N[D&E® XYPHAN BbICLEN LWKOMbI 3KOHOMUKY

JXypHan yupexxaeH B KayecTBe nevaTHoro opraHa
HauvoHanbHOro nccnenoBaTenbCKoro yHBepcuTeTa «Bbiclwen
LLIKOMNbI 9KOHOMUKM>» C Lienbto paclumpeHua ydactna HNY

BLUD B pa3BuTtum npaBoBOM HayKu, B COBEPLLEHCTBOBAHNMN
topuandeckoro obpasoBaHuA.

maBHble 3apauu:

®  CTUMYNMPOBaHWE HAyYHbIX ANCKYCCU

* 0onybnuMkoBaHWe MatepuasnoB No Havbornee akTyasnbHbIM
BOnpocam npasa

e copewncTBme pedopme topuanyeckoro obpasoBaHus,
pasBuTuio obpasoBaTesibHOro npoLecca, B TOM Y1cne
pa3paboTke HOBbIX 06pa3oBaTesibHbIX KypcoB

® yKpenneHve B3anMoaencTBmA Mexay y4ebHbIMn
1 HayYHbIMK noapasgenennammn HAY BLLIS

® y4yacTue B paclMpeHun COTPYLHNYECTBA POCCUNCKUX
1 3apybexXHbIX YHEHbIX-IOPUCTOB 1 Npenogasartenemn

® BOBJIEYEHWNE MOMNOABIX YYEHbIX U NpenoaaBaTenen
B Hay4YHYIO XWM3Hb 1 NpoheccroHasibHoe CoobLLECTBO

® OpraHuMsaumaA KpyribiX CTOMOB, KOH(EePEHUMIA, YTEHWIA
N MHbIX MEPOMPUATUIA

OCHOBHbI€e TeMbI:

[MpaBoBaA MbIC/b (MCTOPUA U COBPEMEHHOCTb)

MopTpeTbl y4eHbIX-IOpPUCTOB

Poccuiickoe npaBo: COCTOAHME, NEPCNEKTUBBI, KOMMEHTapu1
CynebHana npakTnka

[MpaBo B COBpEMEHHOM MUpe

Pechopma topuanyeckoro obpasoaHmA

Hay4Hasa Xun3sHb

[ncKycCcnoHHbIN Kny6

PeueHsnmn

JXypHan paccumTaH Ha npenogasaTesiei By30B,
acnupaHToB, Hay4YHbIX PabOTHMKOB, 3KCNEPTHOE COOBLLECTBO,
NPaKTUKYOLWKMX OPUCTOB, a TaKXKe Ha LUMPOKUIA Kpyr
ynTaTenen, UHTEPECYOLMXCA COBPEMEHHbLIM NPaBOM U ero
B3aMMOAENCTBMEM C SIKOHOMUKON.

«[MpaBo. XXypHan BbICLuel WKOMbl SKOHOMUKMN» BKITOYEH

B NepeyveHb BeAyLUMX POCCUACKNX PeLieH3MpyeMbIX Hay4HbIX
>KYPHaNoB U N3[aHNIN, PEKOMEHA0BaHHbIX BbicLuen
aTTecTaumoHHoun komuccuen MuHobpHayku Poccuu ansa
ny6nMKaumMm OCHOBHbIX HayYHbIX Pe3yfbTaToB ANCcepTaumn
Ha couckKaHue y4eHow CTeneHn JOKTopa 1 KaHanaata HayK
no HanpaeneHuio «lOpucnpyaeHumA».

JXypHan BbIXoAguT pa3 B KBapTas U pacnpocTpaHAeTCA
B Poccun, ctpanax CHI n ganbHero 3apybexbA.



ABTOPAM

Tpe6oBaHUA K 0POPMIIEHUIO TEKCTa CTaTeN

MpeactaBneHHble cTaTbU [AOMKHbI ObiTb
OpUrMHanbHbIMK, HEe Ony6IMKOBaHHbIMU pa-
Hee B Apyrux nedarHbix ndgaHuAax. Ctatbu
OOMXKHbI ObITb akTyanbHbiMK, 06nagatb Ho-
BU3HOW, coaepxkaTb BbIBOAbI MccnenoBa-
HUA, a TaKXKe COOTBETCTBOBATb YKa3aHHbIM
HUXe npasunam opopmnerusa. B cnyyae He-
Hagnexatero ohopMIeHNA cTaTbn OHa Ha-
npaefAeTcA aBTopy Ha A0paboTkKy.

CtaTtbA NpeacTaBNAETCA B S/IEKTPOHHOM
Buae B popmate Microsoft Word no agpecy:
lawjournal@hse.ru

Appec pepakuumn: 119017, Mocksa, yn. Ma-
nana OpgplHKa, 4. 17, od. 212

Pykonucu He Bo3BpawjatoTcA.

O6bem cTaTbu

O6bem ctaten ot 1 go 1,5 ycn.n.n., peuex-
31iA, 0630poB 3apybe>kHOro 3akoHozaTesb-
ctBa — no 0,5 yen.n.n.

Mpu Habope TekcTa HEOHXOOAMMO WCMOJb-
3oBatb WpndT «fimes New Roman». Pasmep
LWpuddTa AnA OCHOBHOIO TekcTa ctaten — 14,
CHOCOK — 11; HymMepaumA CHOCOK CM/IoLWHas,
nocTpaHuyHaA. TekcT nedvaraeTcA 4epes
1,5 nHtepsana.

Ha3BaHue ctatbu

HasBaHue cTaTby NpUBOANTCA Ha PYCCKOM U
aHIMUNCKOM A3blKe. 3arnaBue OOMKHO bbiTb
KpaTK1M 1 MHOPMaTUBHbIM.

CBepneHuA 06 aBTOpax
CeepeHnA 06 aBTOpax NPUBOAATCA Ha pyc-
CKOM UM @HITIMACKOM A3blKax:

* hammnusa, UMA, OTHECTBO BCEX aBTOPOB
MOJSTHOCTbIO

® MofHoe HasBaHWe opraHu3auum — mecTa
paboTbl KaXkJoro aBTopa B MMEHUTESb-
HOM Nafexxe, ee NOMHbIN NOYTOBbIV aApec.

® [0/MKHOCTb, 3BaHWe, y4eHanA cTeneHb Kax-
[0ro aBTopa

® aapec 3NEeKTPOHHOM NOYTbI ANA KaXKA0ro
aBTopa

AHHOTauUuA

AHHOTaUMA NpefocTaBnAeTCA Ha PYCCKOM U
aHMmMMIMCKoM A3blkax o6bemom 250-300 cros.
AHHOTaUMA K cTaTbe [OMKHa OblTb NormMy-
HOW (cnepoBaTb JIOTMKE OMMCaHuA pPesyrib-
TaToB B CTaTbe), OTpa)kaTb OCHOBHOE CO-

AepXaHue (NpeamerT, Uenb, METOAOMNOrUIo,
BbIBOAbI MCClIef0BaHUA).

CBegeHuA, copgepxawmeca B 3arfaBumn
cTaTbU, HE [OMKHbI MOBTOPATLCA B TEKCTE
aHHoTauun. Cnepyet wusberatb JNWHUX
BBOAHbIX (ppa3 (Hanpumep, «aBTOp cTaTby
paccmaTpuvBaerT...»).

Uctopuyeckue cripaBKu, €Cfim OHU He CO-
CTaBJTIAKOT OCHOBHOE coAepXxaHune [OOKY-
MeHTa, onncaHue paHee OI'Iy6J'IVIKOBaHHbIX
paboT 1 06LEN3BECTHbLIE NOMOXEHNA, B aH-
HOTauun He NpBOOATCA.

KntoueBble cnoBa

KntoyeBble cnoBa NpMBOAATCA Ha PYCCKOM U
aHImuNCKoM A3blkax. Heobxoaymoe Konude-
CTBO KIIIOYEBbIX C/OB (CMIOBOCOYETaHWN) —
6-10. KnoueBble cnoBa Wnu CrnoBocoYeTa-
HWA OTAENAITCA APYr OT Apyra TOYKOW ¢
3anAToMn.

CHoOCKM

CHOCKM NOCTPaHU4HbIe.

CHocku ocpopmnatotea cornacHo FOCT P
70.5-2008 «Cuctema cTaHZApPTOB MO WH-
thopmaumm, BU6IMOTEHHOMY M U30aTENbCKO-
My geny. Bubnuorpadmyeckana cebika. O6-
e TpeboBaHMA 1 NpasBuia CoCTaBNEHNA»,
yTBEpXAeHHOMY PeaeparibHbIM areHTCTBOM
MO TEXHWYECKOMY PErynMpoBaHuio 1 MeTpo-
norvun. lMoppobHaa uHGOpMaumMa Ha cante
http://law-journal.hse.ru.

TemaTtuyeckana pybpuka
Ob6AsatenbHO — KOO MeXAyHapOoaHOM
knaccudpvikaumm JEL.

Cnucok nutepartypbl

B KoHUe cTaTbu NpUBOAUTCA CMUCOK NnUTe-
patypbl. Cnucok cnefyeT odopMmnATb Mo
rOCT 7.0.5-2008.

CrtaTbM peLeH3upyroTca. ABTopam npeao-
CTaBnAETCA BO3MOXHOCTb O3HAKOMUTLCA C
copep>xaHnem peueHsui. Npu oTpuuatens-
HOM OT3blBE peLeH3eHTa aBTopy npeno-
CTaBnAeTCA MOTUBMPOBAHHbLIA OTKa3 B ONy-
6nvkoBaHuMn maTepuana.

Mnata ¢ acnupaHTOB 3a Nybnukauuio py-
Konucemn He B3MMaeTcA.
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