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npaBOBaﬂ MbICJib: MCTOPUSA U COBPEMEeHHOCTb

O npoOneme KOHKpeTu3auuum
npaeBa B ycnoBuax umdbpoesnusauum
o0OLLEeCTBEHHOM NPaKTUKu

0.A. CtenaHoB

npodeccop, rMaBHbIN Hay4YHbI COTPYOHUK MHCTUTYTa 3akoHOZATENLCTBA U CPaBHU-
TeNbHOro npaBoBeneHus npu MNpaButenbcTBe Poccuiickon depepaummn, JOKTOP OpU-
nundeckux Hayk. Agpec: 117218 Poccuiickas depepauus, Mocksa, yn. B. YepeMyLikumH-
ckas, 34. E-mail: o_stepanov@hotbox.ru

AHHOTaAUMA

B ctatbe aHanmaupyetca GeHOMEH KOHKPEeTU3aummn npaea B ycnoBusx undposmsauum. Ha
npuMepe NpobieMbl NPOTUBOAENCTBMS TEPPOPUIMY C UCMNOJIb30BAHMEM UHDOPMALMOHHO-
TENEeKOMMYHMKALMOHHBIX CETEN MOKa3aHO 3HAa4YEeHME KOHKPETM3auum B COBPEMEHHbIX YCI0-
BUSAX. ABTOP paccCMaTpmBaET KOHKPETU3ALMIO B KAQ4eCTBE MHCTPYMEHTa COBEPLLEHCTBOBA-
HWS1 NPaABOBOrO PErynMpoBaHns B ycrnoBusix undposmsaummn. O6palleHo BHMMaHME Ha To,
YTO NOTPEBHOCTb B KOHKPETUI3ALMM NMPABOBbIX HOPM B COBPEMEHHbIX YCI10BUSIX 00yCnoBneHa
1X cneumnanmsaLmet, npeanonaraLLei y4eT TEXHONOrM4eckmnx ocobeHHocTen LumdpoBmnsa-
LMW, @ YPOBEHb N XapakTep TEOPETUYECKOrO OCMbICNIEHUS AAHHOMO deHOoMeHa OTCTaeT OT
CYLLECTBYIOLLMX NOTPEOHOCTEN IOPUANYECKON NPaKTUKK, NPOLLECCOB OOHOBNEHNS NPaBOBOM
maTepuun. B cTaTbe ykasblBaeTcs, 4TO NpobnemMa KOHKpeTu3aumm npasa NpUMEHUTENBHO K
cdepe undpoBm3aunmn ceTern 1 TEXHONOMMIA, CBA3aHHasi C NPOTUBOAENCTBMEM TEPPOPUI-
MY B JO/IKHOW MEPE HE N3yyeHa HM Ha TEOPETUHECKOM, HM HA NPaKTUYECKOM YPOBHE, XOTS
nepexon, Ha 9NEKTPOHHOE yrnpaBfieHe TEXHONOMMYECKMMM MpoLeccaMmn B NPOM3BOACTBE,
Mo MHEHWIO POCCUINCKMX 1 3apYOEXHbIX 3KCNEPTOB, ABNSIOTCSA NPEANOCHINKON AN OCYLLECT-
BIEHNS TEPPOPUCTUYECKMX aKTOB C NCMONb30BAHMEM MHOOPMALVNOHHO-TENEKOMMYHMKA-
LMOHHbIX ceTel. [pu 9TOM 3HaYnTENbHAsA 4acTb MHTEPHET-CEPBMCOB B HACTOSILLLEE BPEMS
B3aMM03aBNCKMa, MOCKOJIbKY «06nayHble» TEXHONOMMM JOMYCKAOT HaNIMYne pacnpeneneH-
HbIX MEXAY PasfnNYHbIMU I0PUCANKLUSIMUN BbIMUCIINTENBbHBIX MOLLHOCTEN, T.€. COBPEMEHHbIN
VIHTEPHET-CEPBUC COCTaBNAET apXMTEKTYPHO pacnpeneneHHyio N0 HECKONbKUM I0PUCONK-
LMSIM CUCTEMY MPABOBbIX OTHOLUEHWUI, B paMKax KOTOPbIX MOfb30BATENN TaKOro MHTEPHET-
cepBuca OTHOCATCS K Pas3nnyHbIM IOpUConKLUMSaM. B kayecTse nepCrnekTMBHOrO MHCTPYMEH-
Ta KOHKpEeTn3aumm paccMmaTprBaeTcs HOpMaTMBHOE nNporpaMmmmpoBaHme. OTMeyaeTcs, 4To
KOHKpEeTM3auusa npmu3BaHa npuaasaTe NpaBy MakCUMasnbHYO ONpeaeneHHOCTb B npouecce
NPaBoONPUMEHUTENBHON AEATEeNIbHOCTU HAa OCHOBE MCMNONb30BaHMS METOA0N0MMN KOHLEN-
UMM «<MUHUMYMA KOHTaKTOB» U PUCK-OPUEHTMPOBAHHOIO NOAX0AQ, a TakXkXe MOHUTOPUHra
3aKkoHO4AaTeNbCTBA C MPMMEHEHMEM UCKYCCTBEHHOMO MHTENNEKTA.

KnwoueBbie cnosa

undpoBm3aums, KOHKPETU3aLmMs npaea, TEPPOPM3M C UCMOSb30BaHMEM TENEKOMMYHMKA-
LIMOHHbIX CeTel, HOpMaTUBHOE MPOrpaMMUPOBaHME, KOHUEMNUUSA «MUHUMYMa KOHTaKTOB»,
PUCK-OPUEHTUPOBAHHbIM NOAX0M, MOHUTOPWHT, UCKYCCTBEHHbI NHTEIEKT.
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Bubnuorpaduyeckoe onncanme: CtenaHoB O. A. O npobneme KOHKpeTu3aLumm npasa B yc-
NoBUSX LMdpoBm3aumm 0bLEeCcTBEHHOM NpakTkn // Mpaeo. XXypHan Beicwein wkonbl 3Ko-
HoMumku. 2018. N2 3. C. 4-23.

JEL:KOO; YOK: 340 DOI:10.17323/2072-8166.2018.3.4.23

LlndpoBusaiys cereil ¥ TEXHOTIOTMYECKIX IPOLIECCOB — 9TO He TOBKO OAVH
Y3 BEKTOPOB OOIIIeCTBEHHOTO PasBUTHsA, & PYKOBOACTBO K AEVICTBUIO, 00YC/IOB-
JIeHHOEe OYeBMHOM HeOOXOAUMOCTbIO COBEPIIEHCTBOBAHNUS IIPABOBOTO Pery/u-
poBaHMs B 1MQpPOBYIO 310Xy. AGCTPaKTHOCTD, OLICHOYHBII XapaKTep MHOTUX
HOHATUI ¥ TEXHUKO-IOPUANYIECKUX CPEACTB B YCTIOBUAX 00BEKTUBHOI HOTPeO-
HOCTY paciumpeHns cepbl IPaBOBOIO peryapoBaHs 00yCIOBINBAIOT HEOOX0-
AMMOCTD pa3paboTKy HOBBIX mzell. KoHKpeTmsanus mpaBa BBICTYIIAeT OHUM 13
PacIpOCTpaHEHHBIX TeXHMKO-IOPUANIECKNX METONOB KOPPEKTMPYIOLIEro BO3-
IIeVICTBMSA Ha COfiep>KaHNe Y pean3aluio HOPM IIpaBa B 1[eJIOM U BIIOJTHE MOXET
paccMaTpUBaThCA B KauecTBe MHCTPYMEHTA COBEPIIEHCTBOBAHNA IIPAaBOBOTO pe-
TYIMPOBAHNUSA B YCIOBMAX M POBU3ALINN.

[TockonbKy B IPaBOBOM IPOCTpPAaHCTBe Poccum [eficTBYIOT, KaK IIPaBUIIO,
IIpaBOBbIe HOPMBI 0011IeTO XapaKTepa, HOTPeOHOCTh B KOHKPETU3ALMH UX COTEp-
JKaHUS B COBPEMEHHBIX YCTIOBMAX 00YC/IOBIeHa HEOOXOAMMOCTDIO YUeTa TeXHO-
JIOTMYeCKMX 0cOOeHHOCTelt I poBusauy. BMecTe ¢ TeM HbIHENTHWIT YPOBEHb U
XapakTep TeOPeTNIeCKOro OCMBICTIEHNA JAHHOTO peHOMEeHA OTCTAIOT OT IOTpeod-
HOCTell IOpUANYeCKO IPAaKTUKM, IPOLeCCOB OOHOB/IEHNsI IIPAaBOBOI MaTepuiul.
Tak, B JO/DKHOI Mepe Impo6ieMa KOHKpeTU3aIuy IIpaBa IPUMEHUTEIbHO K cdepe
upoBMU3aLMU CeTell ¥ TeXHOIOIMIT, CBsI3aHHAsi C NMIPOTUBOJEIICTBIEM TEPPO-
pU3MYy, IOKa He M3y4YeHa HI Ha TeOPETNYECKOM, HI Ha IIPaKTNYeCKOM YPOBHe.

BrionHe 3aKOHOMEPHO, UTO MOHATIE KOHKPETU3AIUY IIPOM3BOJHO OT HOHATHUSA
«KOHKpEeTHOE», KOTOpOe SIB/IIETCS IIAPHOIL KaTeropuelt «abcTpakTHOro». Mexnay
teM H.A. BrmaceHko ompepenseT KOHKpeTU3aIMI0 Kak OOBEKTUBHOE CBOJICTBO
IIPaBOBOTO PEryIMPOBAHMsA, 3aK/II0YAIONeecs B IIepexofie OT HeOoIpeeIeHHOCTH
IOPUAMYECKOTO TIPEANICAHNA K ero onpefeneHHoctu'. Ha 310 BakxHO o6OpamaThb
BHUMaHJe B paMKaX OCYILeCTB/IEeHNA aHam3a (poBM3anyM TaKUX KM3HEHHO
Ba)KHBIX 0071acTell IesATeTbHOCTI O0IIeCTBa, KaK CBsI3b, 9HEPTeTHKa, TPAHCIIOPT,
bunancoBast 1 6aHKOBCKast chepbl, 000pOHa 1 HAIMOHAIbHASI 0€30IIaCHOCTD, Pa-
00Ta MMHJCTEPCTB U BEJOMCTB.

[lepexon Ha 97€KTPOHHOE YIIpaB/IeHME TEXHOJOTMYECKMMM IIpOIleccaMy B
IIPOM3BOJICTBE, [0 MHEHUIO POCCUIICKUX ¥ 3apPYOEKHBIX 3KCIIEPTOB, SIB/ISETC
MIPEITIOChIIKO TePPOPUCTUYECKUX IEVICTBUN C UCIONIb30BaHNeM MHGbOpMaIN-

' Brnacenko H.A. MeTopo/lorndeckyie OCHOBBI CC/IeJOBAHVA KOHKpeTusaym B npase // Konkpern-
3aIMA MpaBa: TeOPeTHYeCcKue U MpaKTUIecKue pobaeMbl: MaTepuansl IX MeXTyHapoaHO KOHbepeH-
nun. M., 2015. C. 71-72.



lpaBoBasi MbIC/lb: UCTOPUSI 1 COBPEMEHHOCTb

OHHO-Te/IeKOMMYHMKalMOHHbIX ceTell. Ilo onenkam @Cb Poccun, nopgroroska
BCEX TEPPOPUCTUYECKNUX aTaK Ha TeppuTopun Poccun B 2017 ropy KoopauHMUpoO-
BaJIach Yepe3 MeCCEeHKephl®.

HekoTopble mccnefoBareny moaaraiT, 4YTO TaKye AECTBUs BIIOTHE 00BeK-
TUBHO nopnagawt nof cT. 205 YK P®, B coOTBeTCTBUM € KOTOPOI «COBepILIe-
HII€ B3pbIBa, IIOJPKOI'a VIV MHBIX JE/ICTBUI, YCTPAIIAIOLMX HaCeIeHe U CO3/Ial0-
VX OLIACHOCTD I'MOe 4e/I0BEKa, IPUYMHEH VIS 3HAYUTe/IbHOTO MIMYIL[eCTBEHHOTO
yiiep6a m160 HaCTYIUIEHNs MHBIX TSOKKUX MOCTIEACTBIIA, B LIe/IAX AecTabumim3sa-
LUV JIesITeIBHOCTY OPTaHOB BJIACTY VIIM MeXAYHApPORHBIX OpraHM3aunuii oo
BO3[Ie/ICTBUA HA IPUHATIE MU PelIeHNII, a TaK)XXe YIpo3a COBEPILIeHMs yKa3aH-
HBIX IeJICTBUII B LIE/IAX BO3NENICTBUA Ha NPUHATNE PELIEHNII OpraHaMI BIacTy
JIM MEXIYHAPONHBIMM OpraHM3ALMAMN», T.€. TEPPOPUCTIUIECKIE TeAHNA C UC-
I10/1b30BaHVeM NH(POPMAIVIOHHO-Te/IeKOMMYHVKAIIVIOHHBIX CeTell HOCAT Xapak-
Tep «MHBIX JIEVICTBUI», YTO SB/IAETCA JOCTATOYHBIM /IS IPABOBOI KBammuka-
OUY TaKUX OEeNCTBUIN.

[Ipu paccMoTpeHUY KOHKpeTn3aumu Kak (akropa mpupaHus npasy (B cy6n-
eKTVBHOM CMBbIC/I€) MaKCYMA/IbHOJI OIIPENe/IeHHOCTH B IIpoliecce IpaBoIpuMe-
HUTE/IbHOI IeSITeNIbHOCTH, CIeflyeT OOpaTUTh BHUMAHMe 11 Ha CUCTEMY B3IJIA/IOB
Ha yrposel B cdepe KommboTepHON nHpopMaryu. Tak, cormacHo ct. 16 Depe-
panpHOro 3akoHa ot 27.07.2006 Ne 149-@3 «O6 mndpopmanunn, nubopMarioH-
HBIX TeXHOJIOTMAX ¥ O 3auyuTe MHPOpMauMy» Mepsbl 0 3aluTe MHGOPMAIN
JIO/DKHBI OBITD, IIPEXJie BCEro, HAIIPaB/IeHbl Ha HEMTpaaN3alMio yIpo3, CBA3aH-
HBIX C HEIIPaBOMEPHBIM JOCTYIIOM, YHUYTOXEeHMEM, MoavduKaneri, 610kupo-
BaHNeM, KONMPOBaHMeEM, MIPEeSOCTaB/IeHNeM, PacIpOCTpaHeHeM MHPOpMaLnu.
Mexy TeM YrooBHO-IIpaBOBasi KIaccuUKAIVA UCTOYHUKOB YIPO3 U UX IIPO-
SABJIEHUII TTO0 6OJIbILIelT Mepe COOTHOCUTCS C TpeOOBaHMAMMU CT. 272-274 Yronos-
Horo kogekca Poccuiickoit @emepanum, onpefeAoOLMA CIeAYIOLe COCTABbI
IpecTyIUIeHNIi: HeIIPAaBOMEPHBIN JOCTYH K KOMIBIOTEPHOI MHPOpMALNU; CO3-
IaHMe, UCIIONb30BaHMe U PACIIPOCTPaHEHNEe BPEJOHOCHBIX IporpaMm s 9BM;
HapylIeH)e IpaBuI 9KCIuTyatauuy 9BM, cucrempr 9BM mnm nx cetu.

C npunsatuem ®epepanbHoro 3akona ot 26.07.2017 Ne 187-d3 «O 6esomac-
HOCTM KPUTUYECKOI MH(POPMALMOHHON MHPpacTpyKTypbl Poccuiickoit ®epe-
panum», KOTOPbIM BBOAATCA TaKue MOHATUA, KaK TOCyJapCTBEHHas cHUCTeMa
OOHapy>XeHUs, IPefyIPeXIeHN M TNKBULALNN TOCTENCTBUN KOMIIBIOTEPHBIX
aTak Ha MHpOpPMaLMOHHbIe pecypchbl PD, KoMIIbIOTepHAs aTaka, KOMIIBIOTEPHBII
VHINAEHT, KpuTndeckas nHdpopmaunonHas nuppactpykrypa PD, cubr o6Ha-
pPYy>KeHusd, pefyIpeXaeHNsa U TMKBULALUN TT0C/IeICTBUI KOMIIBIOTEPHBIX aTak,
CpefcTBa OOHApPYXXEeHU, NPeAyNPeXAeHNA Y JTUKBUNALUN TTOCTEACTBUI KOM-

> OCB: TeppopycThbl TOTOBAT aTaKy Yepe3 MecCeHpKephl [InmekTponHbIiT pecypc]: // URL: https://www.
msk.kp.ru/daily/26814/3850911/ (mata o6pamenus: 20.06.2018)
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NbIOTEPHBIX aTaK, Ha3BaHHBIE BbIIIEe MEPbI TAaK)Ke IIPU3BaHbI IIOIyYUTh COOTBET-
CTBYIOIIl€€ OCMBICTIEH)E C TOYKM 3PEHMA UX KOHKPETU3ALINM.

B cBsA3M ¢ 3TM yMeCTHO BCIOMHUTD, 4TO0 A.D. Hosnpaues ompenensaer KOH-
KpeTM3alio KaK pojjoBO€e IIOHATHE, O3HAYalollee YCTAHOBJIEHNE TIPEIICaHNA,
Pa3bACHAINX WIM PasBYBAKIINX VCXONHbIE HOPMBI 3aKOHOB U ITO3aKOHHBIX
aKTOB, ¥ HAaIIpaB/IeHHOE Ha TAaKyI0 peIJTaMeHTALMIO OOIeCTBEHHBIX OTHOILIECHNIA,
IIpY KOTOPOVL JOCTUTAETCSA IIOJIHOTA PETYINPOBaHNA, €IMHCTBO IIPABOBOIO OIIOC-
pemoBaHMs OOIeCTBEHHBIX OTHOIIEHWIT ONpeeneHHOro Buaa’. BakHo mMeTsh
B BUJIY ¥ TO, YTO IIpU OOHApy>KeHMM B ceTu VIHTepHeT MHpOpMaLUu Teppopu-
CTUYECKOTO XapaKTepa Hambosee MPUHIUIINAIBHBIM BOIPOCOM SIBIISIETCS BO-
mpoc 06 ompepeneHuy CyObeKTa, KOTOPBIiL sAB/IsgeTCs ee ucTodyHMKOM. B Kurae,
HaIlpyMep, BCe Monb3oBarey VIHTepHeTa 00513aHbI MAEHTUUINPOBATD cebs C
IpefbsBIeHNEM YIOCTOBEPeHNA MMYHOCTH. VIX JaHHble PUKCUPYIOTCA C yKasa-
HJEM JCIIO/Ib3YEMOI0 KOMIIbIOTEpa M IPOBEJEHHOIO B CETY BpeMEHN. YKa3aHHasA
MHpOpMaNVs XpaHUTCA HECKOIBKO Hefle/Ib Y HallpaBJIAeTCA 110 3alIPOCY B KOMITe-
TEHTHbIE TOCY/JapPCTBEHHbIE OPTaHbl.

B Poccun ob6s3aTenbHasAs perncTpaiyA TaKMX IO/Ib30BaTeNeil OTCYTCTBYeT, HO
3aKOHOJIaTeNIbCTBO IIPeAyCMaTpUBaeT 00A3aTeMbHOCTD yKazaHMsA MHGOpMALK O
B/IaIefIblIaX CAliTOB. B CBsI3U € 3TMIM MHOTMMM CaiiTaMyt BBOUTCS TpeOOBaHMe UIEeH-
TH(UKaLY [I0/Ib30BaTeNIell C IIOMOIIBIO IIPOLIEAYPhI «PETVCTPaLyiA/aBTOPHU3ALVI».
OpHaxo mpo6siemMa MCIoNIb30BaHVsI HOJOOHOTO MeXaHN3Ma 3aK/II0YaeTCst B TOM, YTO
MHGOPMALVI O TOTb30BaTe/le YKa3bIBAeTCs JIMIIb MM CaMUM, 6e3 BepugyKarmi.

ITocKonbKy KOHKpeTM3auus MpeAcTaBiseT co00i CBOMICTBO IIPaBOBOTO Pery-
NMMPOBAHMA, TO CNIe[lyeT COIacuThesa ¢ M.B. 3amonsto, 4To TONKOBaHMe ¥ KOHKpe-
TU3aLyA — 9TO HETOXIECTBEHHbIE IIOHATHA: TOTKOBaHE I0PUANIECKOI HOPMbI
HeoOXO/MIMO IIpejIIecTBYeT ee Jla/libHelleil KoHKpeTusauyn®’. [lanHOe 3ameva-
HIle aKTYa/IbHO B CBeTe 0000IeHNsI IPAKTUKY PACCMOTPEHMS JIeNl O TEPpOpu3Me
ITnenymom Bepxosroro Cyna Poccuiickoir @efiepaniny, KOTOPbI B IOCTaHOBJIE-
Huy oT 9.02. 2012 Ne 1 «O HEKOTOPBIX BOIPOCaX CyfAeOHO IPAKTUKIM IO YTONIOB-
HBIM JIe/IaM O IIPECTYIIEHUAX TEPPOPUCTUYECKOI HallPpaBJIEHHOCTN» YCTAHOBMII,
YTO BOIIPOC O MYOMMYHOCTU IPU3BIBOB K OCYLIECTBICHUIO TEPPOPUCTIYECKO
IeATeNbHOCTU WM oIpaBfanus TeppopusMma (ct. 205.2 YK P®) momxken paspe-
IIAThCA CYJAMM C YIeTOM MeCTa, Ciocoba, 00CTaHOBKY M IPYTUX 0OCTOATENbCTB
fena (oOpalieHne K IpyIIe ML B OOIeCTBEHHBIX MeCTaX, Ha COOpaHUAX, MU-
TUHIAX, IEMOHCTPALMAX; PAaCIPOCTPAaHEHNe IMCTOBOK; BbIBELIVIBAHIE II/TAKATOB;
pasmMelieHye obpamieHuii B MHPOPMALMOHHO-TeIeKOMMYHMKAIMOHHBIX CEeTAX

* Hosopaues A.®. HopmaTtuHble akTbl MuHuctepcts 1 Befomcts CCCP: aBroped. amuc. ... K. 0. H.
M., 1968. C. 14; O sxce. Ilpenenpl KOHKpeTU3aly 3aKOHOB U TI0/[3aKOHHBIX aKTOB MUHICTEPCTBAMU 1
BemoMmcTBamu Corosza CCP // Yuensie sammmcku BHMMC3. Boim. 12. M., 1968. C. 73.

* 3anouno M.B. Pa3BuTie 0Te4eCcTBEHHOI IOPUANYECKON MBICTM O KOHKpeTusauuu B npase // XKyp-
HaJl poccuiickoro npasa. 2011. Ne 6. C 41-49.
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0011ero ONMb30BaHNS, BKIIOYasl VIHTepHeT, HapuMep Ha caiitax, popymax mmm
B 6710TaX; pacIpocTpaHeHye 0OpalleHNii IyTeM MacCOBOI PacChUIKM /IeKTPOH-
HBIX COOOLIEHNI U T.I1.).

H.A. Ipemeckyn o6paTii BHUMaHMe Ha TO, YTO peaybHO LIe/IbI0 U VICTVIHHOM
byHKIMelT cyaa ABIsAeTCsA paclio3HaBaHMe IIpaBa, a MIMEHHO, Pacllo3HaBaHue in
concreto. «...Pacrio3HaBaHme rmpasa in concreto ecTb 0co6asi 1 B BbICIIEN CTEIIEHN
BaKHasA (asza B KU3HU IIpaBa ... 9TO KPUTMUYECKUIT STAIl Ha Iy TH IIpaBa OT OTBJIe-
4eHHOI (OPMY/IBI K €ro MPaKTUYeCKOMY OCYIECTBIEHNIO MU BOIUIOIIEHMIO B
xusHb»’. Tak, onbiT CIIA, ITonpimm, Vispanns, rae cyne6Hb1e OpraHbl TAaKXe Ha-
Jie/IeHbl TIOTHOMOYVSIMY KOHTPOJIsL HaJ, obOecriedyeHreM 6e30macHOCTH B MHPOP-
MalLMOHHOM c¢epe, IOKAa3bIBAET, YTO TPYAHOCTb OOHAPY>KEHMs U JMKBUAALVN
CeTeBBIX IIEHTPOB (CepBepOB, TOMEHOB, Be0-CaliTOB) TEPPOPUCTUIECKUX TPYIIIT
00yCcIoB/IeHa 0COOEHHOCTSIMY TeXHIYECKOIT opranusanyy VIHTepHeTa, II03BOJA-
IOLIVIMI PEeTMCTPUPOBATh JOMEHHbIE IMEHA CaliTa B OHON CTPaHe, a pasMellaTh
nHpopMaumio B ipyroit. Kpome Toro, sHaunTe/IbHAs YaCTh MHTEPHET-CEPBUCOB B
HacTosIee BpeMs B3aMIMO3aBUCHMA, IIOCKOJIbKY «00IaqHble» TeXHOIOTUM HOIIY-
CKAaIOT HajJIM4Me pacipefe/eHHbIX MEX/y PasIMYHbIMU OPUCAUKIUAMYI BbIYNC-
JINTE/IbHBIX MOIIHOCTE, T.e. MHTEPHET-CepPBIIC, OCHOBAHHDBII Ha COBPEMEHHBIX
MHPOPMALVIOHHO-Te/IeKOMMYHMKAIIVIOHHBIX TeXHO/IOTWAX, IIPENCTaB/IAeT apXu-
TEKTYPHO PACIIPe/IeIEHHYI0 110 HECKOIBKUM IOPUCAUKIMAM CUCTEMY IIPaBOBBIX
oTHoueHmit. IIpy 3TOM MONIB30BaTENN, B3aMMOJECTBYIOLME B paMKaX TaKOTO
VHTEPHET-CEePBICA, OTHOCATCA K Pa3/INYHbIM IOPUCAUKIMAM.

C yueToM 3TOr0 Heob6xozMMO BbiienTh Ho3unyo A.®. Yepaaniesa, KOTOPBI
CUMTAET, 4YTO «KKOHKPeTU3alyA B IPaBONPUMEHEHUN COCTOUT B MHAVBUya/n3a-
LU — TIepeBofie 001ero ¥ abCTPaKTHOTO BeJIeHUsI HOPMBI IIpaBa B BeJIeHNe MH-
AVBUIYaJIbHOTO XapaKTepa, OTHOCALIErOCs K VHAVBY/IYaTbHBIM (€IVHUYIHBIM),
IIepCOHAJIPHO OIpee/IeHHbIM CYOBeKTaM KaK Y4aCTHMKAM KOHKPETHOTO OTHO-
IIeHMS, JeVICTBYIOIIMM B KOHKPETHOM cuTyanum»S. [Ipyu 9ToM OH cBs3bIBaeT KOH-
KpeTU3alnio C MPUPOAOI 00IMX M aOCTPAKTHBIX HOPM, peanusanus KOTOPbIX
0e3 KOHKpeTH3anV (JeTan3anyi) 3aTpyHeHa’.

IIpn ompepenenun chepbl AeiiCTBMA 3aKOHA B JIMTEPaType, 3aKOHOMATENb-
CTBe U MEXYHApPORHOI NMPaKTVUKe VCIIONb3yeTCsS TOHATHE «IOPUCAUKIVA» (OT
JIaT. «CYHOIPOU3BOACTBO»), MO KOTOPBIM OOBIYHO HMOHMMAIOTCS IIOJTHOMOYNS,
IIOCPEICTBOM KOTOPBIX CY[bM ¥ JO/DKHOCTHBIE MIIA IPAaBOOXPAHUTE/IbHbIX Be-
IOMCTB IPUHUMAIOT K PaCCMOTPEHMIO M PeIIAIoT fiela. DTO MOHATHE BecbMa
Ba)KHO JIJIs1 IOHVMaHusA cepsl geiicTBys mpaBa. B o61elt Teopuu npasa KaTero-

* Ipedeckyn H.A. CoBpeMeHHBIE BOIPOCHI IpaBa. Xapbkos, 1906. C. 15-16.

¢ Yepoarues A.Q. IIpaBoBoe peryanpoBaHue i KOHKpeTusanus npasa / IIpuMeHeHne COBETCKOTO
npasa. Bpim. 30. Ceppiosck. 1974. C. 35.

7 Tam xe. C. 21-22.
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puA OPUCAVKINN, KaK IIPAaBUJIO, NCIIOIB3YETCA /1A O603Ha‘{eHI/IH KOMIIETEHIIN,
HOJIBEIOMCTBEHHOCTH, TOACYAHOCTY MM KPYTa [eJl, Ha KOTOPbIe PacIPOCTPaHsI-
F0TCSI TIOTHOMOY NS TOCYAAPCTBA, T.e. OPUCAUKIMS 0003HavaeT cepy AeitcTBus
rOCy/{apCTBEHHOII BIACTH.

C cucTeMHBIX ITO3UINIT Tpo6IeMa onpefeneHys IOPUCANKINI IIPeAIIoaraeT
paccMoTpeHIe BOIIPOCOB O TOM, B PaMKax KaKiX KOHKPETHBIX OTHOIIEHWIT HAX0-
IUTCST MECTOIIONIOXKEHe CEPBEPOB, a TAKXKe O TOM, KaKiM 00pa3oM OpraHM30Ba-
Ha agpecanusa 1 MapuipyTu3anmnAa I/IH(bOpMaIlI/H/I ('—ICPCS Kakue IpucinKunm oHa
NPOXOAUT MIpU Iepefade AHHBIX, B KaKMX IOPUCAUKIVAX K Hell BO3MOXKeH [JI0-
CTYI U B Kakoit popme). Harpumep, nHbopManys TeppopucTIUECKOro XapaKTe-
pa MOXeT ObITh pa3MelileHa Ha MHTEPHET-CEePBIUCE, KOTOPBIIT MOXXHO OJHO3HAYHO
OTHECTY K OJJHOJI IOPUCAMKIINN, @ BBIPQ)KEHA Ha sI3bIKe, KOTOPBIiT He MeeT rocy-
[apPCTBEHHOTO CTATyCa, MCIO/Ib3yeMOr0 B paMKax JJAHHOI HOpucAnKumm. Takoit
CEpBMC CeflyeT CKOpee pacCMaTpMBATh KaK OPMEHTMPOBAHHbIN Ha ayJUTOPUIO,
IUISL KOTOPOJ JAHHBIN S3BIK SABJISAETCS OCHOBHBIM. C y4eToM 3TOro Tpebyercs
OIIpee/INTh, Ybe 3aKOHOMATENBCTBO, B KAKOII CTEIIEHM 1 C KAKVMMI ITOCTIeACTBIS-
MU MOXKET IIPUMEHSITHCS K IO/Ib30BATENI0 TAKOTO MHTEPHET-CEPBICA.

Me>1<)1y TEeM CYHIHOCTDb HpaBOBOﬁ[ HPO6TICMI)I OIpeneeHnnAa IOpI/IC,HI/IKIU/IOHHOf/I
[esATeTbHOCT 3aK/ITI0YAeTCsl B TOM, YTO apXUTEKTypa I7100anbHOI MHOpMAIy-
OHHO-Te/IeKOMMYHMKAIIVIOHHOJ CeTH IIPEeIIoaraeT MeXXAYHAPOAHBI XapaKTep
B3aMMOJECTBYA. DTO 00yC/IaBIMBaeT TPYAHOCTY OIpefe/ieHNs IIPUMEHNMOrOo
IIpaBa, CBsA3aHHbIE KaK C MECTOM pa3p€lIC€HNA ClIOpa I MHBIMU O6CTOHTeHbCTBa-
MM IOPUANYECKOTO XapakTepa B VIHTepHeTe, Tak 1 ¢ 00513aHHOCTAMU CyOBEKTOB
Hepef peryupyoLiMy OpraHaMI.

C Touku 3peHMs oOliell TeOpUM IpaBa, pelleHre NAHHON MPpOo6IeMbl TOIIy-
CKaeT BO3SMOXXHOCTDb IKCTEPPUTOPMATIbHOCTY IIPAaBOBBIX HOPM IIPMEHUTE/IbHO K
KOHTEHTY MHTEPHET-CaiiTa, OPMEHTUPOBAHHOTO HA ayAUTOPUIO, COCTOSIIYIO U3
HaceJIeHIsI MHOTO TOCyAapcTBa. [Ipu 9TOM MOHSTIE «IHOCTPAHHBII 9/IEMEHT» MO-
JKET MHTEPIPETUPOBATHCA PACIUIVPUTEIBHO B YaCTV BO3MOXXHOCTU IIPUMEHEHNA
IpaBa OfHOJ IPABOBOI CHCTEMbI K OTHOIIEHNUSAM, B KOTOPBIX OfVH WK 6oree
CyO'beKTOB OTHOCATCS K APYToii MpaBoBoli cucteMe. Ocoboe 3HaUeHe 3TO 06CTO-
ATENbCTBO UMEET IIpUN pa3pell€eHN N BOIIPOCOB O IOpI/ID;]/I‘IeCKO]?I OTBETCTBEHHOCTU
3a JIeJICTBUS TePPOPUCTUYECKOro XapakTepa. OIHAKO COBpeMEHHOe IPaBOBOE
perymmpoBaHue, a paBHO €T0 CYI[C6Ha$I " JOKTpMHAJ/IbHAaA MHTEPIIpETalii He I10-
3BOJ/IAKOT TOBOPUTD O IIEPCIIEKTNBAX COBEPUICHCTBOBAHMA TaKOM OEeATECIbHOCTN B
YCIOBUAX Il]/[(l)pOBI/ISaILI/H/I C Y4€TOM KOMIIETEHIMII OPraHOB, OCYMICCTB/IAOIINX
YTOJIOBHOE TIpec/IefjOBaHMe, Ha OCHOBAaHMM KOTOPBIX TaKoe Ipec/iefloBaHIe OCy-
HIECTB/IAETCA B pa3/IMYHbIX CTpaHaXx. HPI/I 9TOM OIl€paTBHAsA KOMMYHMKALNMA
MEXAY 3TUMI OpTaHaMU BbIXOIUT Ha HOBBIN YPOBEHD.

B xauectBe HepCHeKTI/IBHOﬁI OpI‘aHI/ISaILI/IOHHOIU/I CI)OprI TaKou KOMMYHIKa-
oy JomIycTuMoO paccMaTpyBaTb HOPMATMBHOE IIPpOTpaMMIMPOBaHNE, CBA3aHHOE
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C pa3paboTKOIT CMBOIBHO-LIM(PPOBBIX KOHCTPYKLINIL, 00eCIeYNBAIOLINX Pa3BU-
THe IIPAaBOBOJ TAPMOHM3AL MM HAa MEeXYHAPOLHOM YPOBHE.

Takas rapMoHmM3anMsA INpefIonaraeT YHUBEPCAIN3ALNIO CPECTB IPaBOBOIA
peryanuy B paMKax Ipoliecca fieictBus npasa. [Iockonbky ¢ mHGOpMaVIOHHOM
TOYKM 3peHMA IPOLeCChl IeMICTBMA MPaBa XapaKTepU3yI0TCA IONydYeHNeM, repe-
flayelt, IepepaboTKOI U MCIONb30BaHMeM MHGOPMAIVIY, Miesl TAaKOVl YHUBepca-
NM3aLUY MOXKET ObITh MIHTEpPIPeTHPOBaHa Ha OCHOBE KMOEPHETNIeCKO MOJie/n
«4EPHOTrO AIMKa», KOTOpasd MpeJIoIaraeT Bblfie/ieHlie CUTHAJIOB, II0JJlaBaeMbIX Ha
«BXOJ] CUCTEMBI» C OJJHOBpPeMeHHOI1 (ukcanneir 3¢)(eKToB Ha «BBIXOJE» U3 Hee.
ITpu aTOM BHe paMOK aHajaM3a OCTAeTCA PACCMOTPEHME MPOLeCCOB, MPOTEKalo-
VX BHYTPU CaMoll MOJieNy, T.e. 6e3 IPOHNKHOBEHNS B IIIYOMHHYIO CYTh TaKMX
MIPOLIECCOB [OIMYCKAeTCA BO3MOXXHOCTD IOTy4€HNs CBElEHNUII INIIb O KOHKPET-
HBIX IOCTIEICTBUAX BHENIHMX Bo3JelicTBuil. [lofaBas Ha «BXOJ» NPaBOBYIO MH-
¢dbopmanyio, Mbl PUKCUPYEM Ha «BBIXOJie» KOHEUHBIN 9(peKT ee peanmsanum B
00111ecTBe, OTB/IEKAsICh OT MIPOLiecca YCTAaHOB/ICHNU A IPaBOBBIX OTHOIIeHMIL. [1pu-
MeHeHMe TAKOTO ITOAXO0/ja TPV pellieHNN IPOo6IeMbl KOHKPeTU3aLIY CPEfICTB IIpa-
BOBOJI pery/IALUY BIIOTHE BO3MOXKHO, TaK KaK B IOpUINYECKOI HOpMe 3a/I0KeHa
MHPOpMALVIOHHAS MOJE/Ib ITOBEleHNsI CYO'beKTOB IpaBa, KOTOPask MPOSBIIACTCA
B VH/IMBUJIya/IbHOM HOBEJICHV B KaueCTBe COLIMATbHOI IPOTrPaMMBl, obecredn-
BAIOLIell OTOXX/IeCTB/IEHVIEe MHAVIBY/Iya/IbHBIX ¥ O0IeCTBEHHBIX IIeHHOCTEI.

B paccmaTrpuBaemMoM cinydae He noTepsia akTyanbHocTy nosunusa K. Mapkca:
«Ecnu BBl OTpullaeTe pasnmune CyleCTBEHHO Pa3IMYHbIX BUIOB OTHOTO U TOTO
Ke TIpeCcTYIUIeHN:, TO Bbl OTpUIjaeTe CaMoe IIpecTyIIeHNe, KaK HeYTO OTIMYHOe
OT IIpaBa, BBl YHUYTOXKAeTe CaMoe IPaBo, MO0 BCAKOE IPECTYIUICHNE UMeeT OHY
OO1IIIYI0 CTOPOHY C IPAaBOM»®.

[Tockonbky HOpMa coobIIaeT CBOMM afpecaTaM, 4YTO TpebyeT OT HUX IIPaBo,
TO Ba)XHO 3HATh, YTO B IIpoIiecce JIeiCTBNUA MpaBa (Kak B Ipoljecce ABVDKEHMSA
nHpOpMaNNM) MOXXHO BBIIE/IUTh TeHEPATOPOB (3aKOHOAATeNy, pa3paboTImK)
U pelenTopoB ((pusndeckue u I0pUAMYECKIe TNIIA) YCTaHABIMBAIOIIX, BOCIIPH-
HUMAIOIVX I IIepepabaThIBAOIIMX IIPABOBYIO MH(OPMAILNIO, KOTOpas Ipy3BaHa
OKa3bIBaTh MHPOPMAIVIOHHOE BO3/Ie/ICTBIIE, HAIIPABIEHHOE Ha €€ CO3HAHMe INY-
HOCTU U YCBOEHME €€ KOHKPETHBIX IIPAaBOBBIX IPOTPaMM JelCTBUA.

PasButue e HOpMaTMBHOTO IPOrPaMMMPOBAHNS Yepe3 IPU3MY KOHKPeTH-
3alMy IpaBa JOIYCTVMMO CBS3BIBAaTh C Pa3pabOTKOI HOBBIX HOPMATVBHBIX KOH-
CTPYKILUIA, KOTOpBbIE CIIOCOOHBI aKTMBM3MPOBATb MHTETPATUBHbIE BO3MOXKHOCTI
HallMIOHa/IbHBIX IPABOBBIX CUCTeM. EC/I MCXOAUTD U3 TOTO, YTO TaKMe BO3MOX-
HOCTM IO3BOJIAIOT IIy0)Ke OLleHVBATh CUTYALUIO, TO XapaKTep COMDKeHns Ha-
I[VIOHA/IHBIX IIPABOBBIX CHCTEM MOXKET OIPefie/IAThCs KaK BepTUKaIbHBIMU (pe-
LeTIIVA IPYHIVIIOB, HOPM, MCK/TIOYAIOIIasi IPEXKHYE IIPaBOBbIe OPUEHTUPSI), TAK

8 Mapxc K., Oneenvc @. [lebatsl mectoro peitckoro mauarara / Cou. T. 1. M., 2014. C. 136.
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U TOPU3OHTA/IbHBIMM (M3/I0KEH)Ee OFHUX M TeX >Ke IPeAINCaHMIl IT0-PasHOMY)
U BpeMeHHbIMM (afanrauns K M3MeHeHNsIM, HOBOBBe[eHNsIM) paMmKamu. 11pu-
YeM COOTHOIIEHVE BePTUKAIbHBIX ¥ TOPM3OHTA/IbHBIX B3aMMOJIEVICTBIIL B CYILje-
CTBEHHOIT Mepe OIpefie/isIeTCsl UIMEHHO BpeMeHHbIM (HAaKTOPOM — TaKiye B3amu-
MOJIE/ICTBMS MOTYT peajn30BaThbCs He TOJIBKO B TeYeHJe KOPOTKUX VIHTEPBa/IOB
BpeMeH, HO 11 32 OTHOCUTE/IBbHO O0/IbIiie BpeMeHHbIe Tepuofbl’. B cBsi3u ¢ atum
BO3MOXKHO BO3SHMKHOBEHNE IPOTUBOPEUNsA MEXY TPeOOBaHUAMM CTaOUIbHO-
CTY U TUOKOCTYU POPM TAaHHOTO B3aUMOIENICTBUS.

C opHOJI CTOpPOHBI, BXHO COXpaHeHMe Ha Oojiee JUIMTEIbHOM MHTepBaje
BpPEMEHN CTPYKTYPHBIX MPOHOPLMII BEPTUKATBHOTO U TOPM3OHTATIBHOTO B3al-
MOJIEICTBHA, a C JPYroii HeoOXo#MMO obecriedeHne TMOKOCTY MapaMeTpoB pe-
TY/IMPOBAHNs, MTO3BO/ISIIOINX JO/DKHBIM 00pa3oM CTUMY/IMPOBATh MOTHMBAIUIO
CyObeKTOB IIpaBa 4epe3 MCIIONb30BaHMe HOBOBBeneHMiT. Heobxonumo obecrie-
YT Pa3yMHOE COYeTaHe BePTUKAIbHBIX I TOPU3OHTAIbHBIX HAaYa/l B3aMOeli-
CTBMA HAIMIOHA/IbHBIX IIPABOBBIX CHCTEM, IIO3BOJIAIOIEE YBA3BIBATh MAKPOLeIN
IIPABOBOTO PEryMPOBAHI C BO3/JEIICTBIEM Ha [IOBefleHIe KOHKPETHBIX CyOBeK-
TOB IIpaBa.

BmecTe ¢ TeM OAMH M3 Y3/IOBBIX TEOPETUYECKMX BOIPOCOB 3aK/IHOYAETCS B
YCTQHOBJICHM! TOTO, HACKOJIBKO IpefIIo/iaraeMble TeHJEHIVIM PasBUTHsA IIpaBa
MOTYT OIpefesATbCs 0COOEHHOCTSMY HAIVIOHATIbHBIX [IPABOBBIX CUCTEM B yC-
JIOBUSIX VICIIONb30BAaHMsI BO3MOXKHOCTEl COBPEMEHHBIX MeXaHWU3MOB COILajIb-
HOJ KOMMYHUKAIMM B PaMKaX CETeBOr0 MHQOPMAIMIOHHO-3/IEKTPOHHOTO IIPO-
CTpaHCTBa. Pe3y/IbTaThl TaKOTO pofia MOTYT OBITH CBA3aHBI C 9BOJIIOLNE IIPaBa,
KOTOpast TpefrnonaraeT oopeTeHe HOpMaMy HOBBIX KaueCTB, 00eCIeunBaonx
pasBUTHE IIPOILECCYa/TbHBIX CBA3EI MEXY HallMIOHA/IbHBIMM IIPABOBBIMM CUCTe-
MaMIU B YC/TOBUSIX MCIIO/Ib30BAHNS COBPEMEHHBIX MEXaHI3MOB COLATbHOI KOM-
MYHMKAL M.

VIHTerpauys MOMUTIYECKOI ¥ SKOHOMIYECKOIT KU3HM, 00yc/1oBIeHHas nud-
poBu3aIel, genaer Bce 6oee OUEBUAHON HEOOXOAMMOCTb HAIIOTHEHN HaIV-
OHAJIPHBIX IPABOBBIX CHCTEM CTAHIAPTAMMU, IPU3BAHHBIMU €CTECTBEHHBIM 00-
pasoM mpuobperaTb VHYI0 CTENeHb COBMECTVMOCTY B paMKax (opMupoBaHus
MaKpOCpeZbl IIPAaBOrO peryInpoBaHmsi. B HacTosee BpeMst IpaBOBbIe YCTAHOB-
JIeHVA B Pas3/IMYHBIX IIPABOBBIX CUCTEMaX IO OoJblIei Mepe cHOPMYIMPOBAHBI
Ha Pa3HbIX s3bIKAX, MCIIOIB3YIOT PA3HYI0 IOPUANYECKYI0 TEXHUKY U CO3[AI0TCS
Ui o61ecTBa pasHbIMM CTPYKTypamu. OfgHako mporecc uydposusanym obie-
CTBEHHOIT HMPAKTUKY MPEAIOIaraeT BKIIOUeHe KOMIIOHEHTOB OT/e/IbHBIX IIpa-
BOBBIX CHCTEM B 60JIee CTIOKHYIO HaJJHAIIVIOHA/IbHYIO CUCTeMY. B TaHHOM cydae
VIMEHHO crenuduKa «HaJHAIVOHAIBHOTO» (GakTopa B HOPMOOILIEHKEe KpUTIYe-
CKM Ba)XHBIX COOBITMII IpM3BaHa HAJIOKUTh OTIEYATOK YHMUBEpCa/IM3alMy Ha

° Kyopsseues FO.B. Hopmbl paBa Kak colpanbHast nHpopmanus. M., 1981. C. 125.
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lpaBoBasi MbIC/lb: UCTOPUSI 1 COBPEMEHHOCTb

IIpaBOBbIE CUICTEMbI OTHENbHBIX CTpaH. II0CKO/IbKY HOPMOOLIEHKA OCYIeCTBIIA-
eTCsl C TO3ULUI YHOPSIOYEHHOCTY, OPraHM30BaHHOCTY COLMATBbHBIX OTHOIIE-
HUJI Ha OCHOBE JIOTMKM JIOJDKEHCTBOBAHMS, TO TaKas IIPEeMCTBEHHOCTb MOXKET
BBIP)XAThCsl B IPUHATUY (MM OCYLIeCTB/IEHNN Yepe3 IpuHATHe) 6ortee coBep-
IIeHHBIX IIPABOBBIX 00pPa3loB (PYHKIVMOHMPOBAHMA HAIMOHAIBHBIX IIPABOBBIX
CHCTEM.

Cama 1o cebe npaBoBas nHGOpPMANVA ABJIAETCA MHBAPMAHTHOI: OHO U TO JKe
cofiep>KaHme MOXKeT ObITbh BBIPQ)XKEHO PasHBIMM CIIOCOOaMu, HaIpuMmep, 3ampeT
Ha COBEepLIEHNE OIpee/IeHHbIX NeVICTBUII — C/IOBAaMU VIV JOPOXKHBIM 3HAKOM
(mpm ycnmoBuy 3HaHMS CMMBOIMKY BOCIIPUATIE ¥ IOHMMaHMe IIpaBa OT TOTO He
cTpapaet). ViHpopMmanoHHOe fleficTBYe IIpaBa Ha CO3HAHME YelTOBeKa CBA3AHO C
YCBO€HMEM MM HOPMATVBHOTO IPeAIIICAaHVs M HOPMATUBHOJ IIPOrPaMMBI I10-
BeJIeHNA.

Brnarogaps 4enoBedyeckoil CIOCOOHOCTM K aOCTPaKTHOMY MBIIUIEHUIO U TIpe-
BpallleHNI0 aOCTPAKTHBIX MOHATUIT B KOHKpeTHbIe 00pa3bl HOPMATUBHOE IIPO-
rpaMMIUpPOBaHNe MOXKET BBIPaXKaTbCsl I B CUMBOJIbHO-II(PPOBOIL (KOJOBOIL) CU-
cTeMe OTpakeHNA 00 beKTUBHOM peanbHOCTU. C IO3MIMIT KOHKPETH3aL Uy [IpaBa
VICTIONIb30BaHME TAaKOJ CUCTEMBI 00ecreunBaeT 0coOble BOSMOXXHOCTI NPU €ro
nepenade IO KaHA/JIaM CBsA3Y, B TOM YNC/Ie B 9aCTV ONTUMU3ALUY IIPOLeCCyab-
HOTO B3aMIMOJIeVICTBYSI IPAaBOOXPAHUTENbHBIX OPTAaHOB PAa3HBIX CTPaH.

PasmuyaloT pasHble KOOBBIE CUCTEMBI (MaTepuaibHBbIe, VealbHbIe, ecTe-
CTBEHHbIE, ICKYCCTBEHHbBIE), OCHOBAaHHbIE Ha peuyy 1 MUCbMeHHOCTH. VIX pume-
HeHUe B 00IIeCTBEHHOII IIPAKTHKe JABHO [I03BOJISET BBIPAXKATh CaMble CTTOXKHbIE
¥ MHOTOOOpasHbIe [0 CBOe CTPYKTYpe sIBJIEHVS C IIOMOIbIO IPOCTBIX U TIOHSIT-
HBIX OOJIBIIMHCTBY COYETAHMII BHE 3aBUCHMOCTY OT A3BIKA X OOIeHNs (Harpu-
Mep, TIOCPeICTBOM JIEHEe)XHBIX 3HAKOB, PUKCUPYIOLINX BellY KaK Mepy CTOMMO-
ctn). [IpuMeHeHNe Takoro MmoAxofa Ipy pelleHNny MpoOIeMbl KOHKpeTH3alyn
IIpaBa Ha MEXJYHAPOJHOM ypOBHE BO3MOXXHO IIPU BBEJJEHUU B IOPUMIECKYIO
IPAaKTUKY KaTeropmit «HopMooOpasa HeNCTBMsA» (KaK CUTHAJIbHON IPaBOBOI
bOpMBI) 11 «IIPAaBOBOTO COfiepKaHMsI COOBITHS» (KaK OPUEHTUPYIOILeli IPaBOBOII
¢dbopMbl), IpU3BAaHHBIX 00eCIeuNBaTh MEKIYHAPOSHYIO CONOCTaBUMOCTD IOPM-
AMYeCKY 3HaYMMBIX JieiicTBuUiL. [Ipy 9TOM mpaBo OyfeT paccMaTpUBaThCs Kak sIB-
JIeHVe, B PaMKaX KOTOPOTO CMBOIBHO-IIM(POBOI KO MOXKET aCCOLMMPOBATHCA
C VHTETPAaTUBHBIM Pe3y/IbTaTOM HOPMAaTUBHOTO ITOBeIEHNS YeloBeKa, obecredn-
Bas CBA3Db PAs3IMYHBIX cUCTeM Ipasa. C yueToM 3TOro HOpMOOOpPa3bl HeCTBIA
MOTYT OBITh MHTEpPIPETHPOBAHBI KaK BbIpa)KeHMe (QYHKIIMOHATbHBIX BHELTHNX
CBsA3ell CyOBEKTOB IpaBa C UCIIOIb30BaHNeM MH(POPMAI[MIOHHOTO KOfIa, OTpaka-
IOLIETO AITOPUTM AEVICTBUS TAKUX CYOBEKTOB.

[Tockonbky nmobasi mpaBoBast popMa OTpaXkaeT CBsI3b IpaBa C MHBIMU COLM-
QJIbHBIMU SIBJIEHUSIMU U TIO3BOJISIET OCYIECTB/IATD UX IOPUANYECKOe MOJEINPO-
BaHIe, TO, BBINOIHsSA (DYHKIMIO YBELOM/IEHMs, [TOfAYyM CUTHA/IA, HOpMOOOpa3
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IeVICTBYA MPU3BaH BCTYIATh B KaueCTBE BaKHOIO KOMIIOHEHTA BCAKOJ HOpMa-
TUBHOJ CUTYal[uy, K KOTOPO IPUYACTHBI KaK IPaBOOXPaHMUTETbHbIE OPraHbI
Pas3IMYHBIX TOCYAPCTB, TaK U Nonb3oBaremu VIHTepHeTa. BoimonHaa ¢ynkiuio
yBe[JOMJICHN, IIOflauyl CUTHA/Ia, HOpPMOOOpas Npu3BaH obecednBaTh NHPOpMa-
IIVIOHHOE TOXKIECTBO C JIMHTBUCTUYECKOI MPaBOBOM (GPOPMOIL, COXpaHAA OTHO-
3HAYHOE HOPMATMBHOE COfiepyKaHue COOBITIA B Pa3/IMYHbIX IPABOBbIX CUCTEMAaX.

Pa3pa6oTka KOfOBBIX KOMOMHALIMI O HACTOAIIETO BPeMEHM He CBA3BIBA/IACDh
¢ mpobnemamu npasa. KogupoBaHiue npefonaraeT He TONbKO IIpeobpa3oBaHue
uHpopmanym. CoxpaHsAsA ee KOMNYIECTBO, KO MEHAET Ka4eCTBEHHYIO IIPUPORY
CUTHAJIBHOTO coobienns. [Ipu 3ToM Kop Ipu3BaH HeCTU B cebe HOPMATUBHYIO
MH(POPMAINIO, OTPAXKALIYI0 ITOK00Me VICXOTHO IOPUANYIECKN 3HAYMMOM CH-
Tyauuu. B cBA3K ¢ 3TMM Ba)KHO COOMIONEHME OJHOTO U3 ITIaBHBIX TpeOOoBaHMI
KOIMPOBaHMA — TpeOOBaHUA OHO3HAYHOCTH, COITTACHO KOTOPOMY HeoOXOAMMO
obecre4nBaTh, C OJHOI CTOPOHBI, OJJHO3HAYHOE COOTBETCTBME KOJOBOrO 06Opa-
3a QpuKcupyeMoMy o6pasy, a ¢ Apyroil BO3MOXXHOCTb OOPaTHOTO OJHO3HAYHOTO
Hepexoya, T.e. JeKOMPOBaHMA OT KOIOBOr0O 00pasa K HelICTBUAM.

C y4eTOoM HaHHOTO OOCTOATENbCTBA CTPYKTypa UAGHTU(PMKATOPA HOPMOO-
Opasa JeiicTBUA MOXeT OBbITh IpeficTaB/IeHa OYKBeHHO-IM(PPOBBIM KOOM (uK-
CUPOBAHHOJ JIIVHBI, KOTOPBII HeCeT B cebe 1 HOPMATUBHYIO NHPOPMAIINIO, OT-
pakarolyio 6o/blilee VI MeHblIIee I0f00ue ICXOHOT I0pUANYIeCcK) 3HAYMMOII
CUTyallM! U JONOTHUTEIbHYI0 MHPOPMAIINMIO O CTpaHe-3asABuTesne. Takoil ujeH-
TU(UKATOP, B YACTHOCTH, MOXKET COCTOSTH 13 TPeX KOMIIOHEHTOB: 1) KOMIIOHEHT,
copiep>KalMil CBefleH)sI O CTpaHe M OpraHe-3asBuUTeNe (IBa JIATMHCKUX OyKBeH-
HbIX 3HaKa RU, GB, US cormacHo mpuHATON MeX/YHapOAHON KIaccupuKaum 1
opHY undpy, NAeHTUPUIUPYIOLUIYI0 OPraH, KOTOPBI coobmmaeT 0 coobrtnm: 1 —
npoKyparypa, 2 — MBJI, 3 — opraH HalyoHa/lIbHON 6€30I1aCHOCTH, 4 — JPYTOit
IIPaBOOXPAHNUTE/NIbHBI OpraH); 2) 06a30BbIil KOMIIOHEHT, KOTOPBI/ C IIOMOIIbIO
Aty 1udposbix 3HaKoB (XX. X. XX) xapakTepusyeT IIpaBoBOe COEp)KaHMe CO-
ObrTys; 3) HUQPOBOIT 3HAK IOATBEP)K/HMS IIPABIIBHOCTY MHPOpMALNM, Ha-
npumep, RU1-14.0.01-2 mnu GB2-15.1.07.-7.

CrpykTypa 6a30B0iI cocTaBisAmomieil uaeHTUUKATOpa HOpMOObpasa [eii-
CTBUA COCTaB/IAETCA HAa OCHOBE COYETaHMs TPeX KOMIUIEKCHBIX ITOKas3aTerieil:
TPeTUl KOMIUIEKC (BWJ, IOBeleH)s) BKIIOYAET fIBa 3HAKa, BTOPOIl KOMIUIEKC
(rpymma fieiicTBIUA) — TpU 3HAKA, IEPBbIN KOMIUIEKC (K/IacC HapaBlIeHHOCTH Jie-
ATETBHOCTY) BKJIIOYAET IIATh 3HAKOB, T.€. KAXK/IBI CTeNYIOMNII KOMIUIEKC 3a JIC-
K/TIOYeHEeM IIEPBOTO arPerupyeTcsi HeMOCPECTBEHHO C MIPEbIAYIINM, JOTIOHAA
€ro cofiep>KaHue.

[Ipu TakoM HOAXOZE C/IOKHBIE NPUYMHHO-CIIEICTBEHHbIE CBS3M, PACU/ICHEH-
Hble Ha 60J1ee IPOCThIe, 0bOecreynBarone oobeuHeHNe (AKTOB B OJJHOI CUCTe-
Me 4epe3 UX OOIIYIO CYIIHOCTD, O3BOJIAIOT OTOXK/IECTBIIATD JIEVICTBIA 110 CTIefiaM,
yCTaHaBIMBasA VX IPUHAJISKHOCTD K rpymie u Knaccy. Hanpumep, 14.0.01 (14 —
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KpYIMMHA/IbHAA IeATeTbHOCTD B chepe TeTeKOMMYHMKAIMII, HAallpaBJeHHas Ha
HaHeCeHle yluep6a mmyHOCTY; 0 — [eiCTBMA Ha HaLMOHAJAbHOM ypoOBHe; 01 —
CHATME [EHEXHBIX CPELICTB C Yy)oro cueta) wm 15.1.23 (15 — xpuMuHambHAA
IesITeNbHOCTD B chepe TeleKOMMYHMKALMIT CBA3Y; 1 — JeiicTBYS Ha MeX/yHa-
POIHOM YpOBHe; 23 — O10KupoBaHyue paboThl MHPOPMALMOHHO-3/IEKTPOHHBIX
cucTeM, 00eCIIeunBaIOLINX KU3HEAesATeIbHOCTh 00 BEKTOB).

Buy moBefieHus oIpesiesieTCsi CoueTaHyeM [IBYX TPy 1 poBbix 0603Hade-
Huit. [TepBas nuudpa B o6os3navennn (0, 1, 2) orpaxkaeT 06beKT HAHECEHNA yIIIep-
6a: 0 — yep6, HaHeCEHHDIIT TMYHOCTI; 1 — yiiep6, HaHeCEeHHBII OpraHNU3aLny,
TpYILIIe TIofielt; 2 — yiep6, HaHeCeHHBIIT 001eCTBY, rocyAapcTBy. Bropas nudpa
(0, 1, 2, 3, 4. 5), xapakTepu3yeT HaHeCEHHBIII Bpen: 0 — HaHeceHMe PU3NIECKO-
ro, IICUXNYECKOTO, COLMANbHOrO Bpena; 1 — ¢uHaHCOBbIe, 9KOHOMIYECKIE T10-
Tepy; 2 — ONOKMpOBaHNe, HapylleHe paboThl CBsI3Y, TPAHCIIOPTA; 3 — BBIBOJ,
U3 CTPOsI CUCTEM 0e30IaCHOCTH, SKM3HEesITeNTbHOCTH, XKU3HeobecneueHnst; 4 —
HapylleHye paboyero nMKIIa, aBapys SHEPreTMYeCKUX CUCTeM; 5 — M3MeHeHue
B pexxuMe QYHKIMOHUPOBAHUS KOCMUYECKUX O0OBEKTOB, CHCTEM BOOPY>KEHMUS.
Hanpumep: 01 — yjep6, HaHeCEHHBII TMYHOCTI, KOTOPbII CBsA3aH ¢ GpuHAHCO-
BO-3KOHOMMYECKVMH ITOTEPSAMMA.

Knacc HanpaBneHHOCTV KPMMMHAIBHONM [EATEIbHOCTY ONPENeNAeTCsa IMyTeM
koMOuHauuy undpoBeix o6o3Havenuit. Hampumep: 14 popmupyercs ucxons us
1 (KOMMYHVKaIIOHHbIe B3aVMOZIENCTBYA) U 4 (MHTepechl IMYHOCTH), @ 15 — 13
1 (KOMMYHUKaI[MIOHHBIE B3auMOJeiicTBuUA) U 5 (6e30macHOCTh 06IiecTBa, ro-
cymapcrBa). K mHCTpyMeHTapmio i ¢popMupoBaHusa Kiacca HaIpaBIeHHOCTH
KPUMMHA/IBHOI IesATe/IbHOCTH, BUJa TIOBEJIeHNUs I YPOBHsI 6a30BOII COCTABIIAIO-
1e’t HopMooOpasa JIefiCTBUA C/IefyeT OTHECTY IV POBbIe SKBUBATEHTHI MCIIOTIb-
3yeMbIX OykBeHHbIX o0o3HaueHuit (0; 1; 2; 3; 4; 5; 6; 7; 8; 9) 11 pacyeTa 3HaKa
noprBepxxaeHus: A=1; B=2; C=3; D=4; E=5; F=6; G=7; H=8; 1=9; J=10; K=11;
L=12; M=13; N=14; O=15; P=16; Q=17; R=18; S=19; T=20; U=21; V=22; W=23;
X=24;Y=25; 7=26).

[Tpu aTom MHCTpyMeHTapuit popMMUpoBaHus Kjacca HAPAaBIEHHOCTU KpU-
MIHAJIbHOJ JIeATeIbHOCTY ¥ YPOBHA 6a30BOJI COCTABIAIOLIEN UieHTN(PUKATOPa
HOpMOOOpasa HeVICTBUs IpeIaraeTcs ONpPeNeNsATh C YYeTOM CeAYIOMNX -
POBBIX 0003HaYEHMII K/lacca HANpPaBAEHHOCTY KPVMUHAIBHO MIesTeNTbHOCTH:
1 — KOMMYHMKalIOHHbIE B3aMMOJENCTBUA; 2 — Hay4YHble SKCIIEPUMEHTHI 3 —
KV3HD, 3[I0POBbe TMYHOCTH; 4 — MHTEPeChl IMYHOCTH; 5 — 6e30IacHOCTD 0011je-
CTBa, TOCYHAPCTBa; 6 — TeppOpU3M; 7 — HAPKOTUKIY, OPYXKue; 8 — paboTOpProsis;
9 — KynbTypHOe Hacnenne; 0 — MHasA HAIPaB/IEHHOCTD, 3 YPOBEHb KPMMMHAJIb-
HOI fgeATenbHOCTU: 0 — HALMOHAIbHbIN; 1 — MeXTYHapOLHBbIIL.

Kpowme Toro0, Kak 0TMe4YeHo BbIllle, MHAVKATOP HOPMOOOpasa feiiCTBIU B 00s1-
3aTeNIbHOM IIOpsIJiKe BK/II0YaeT B cebs ofyH 1ndpPOBOI 3HAK MOATBEPKIEHN,
KOTOPBIN pa3MeljaeTcs mocie 6a30BON COCTABIISAIONICH M OT/E/IAETCS OT Hee C
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HOMOIIBIO0 THpe. DTOT 3HAK IIpeHAa3HAueH /I YMEHbLIEHNs OMIMOOK M TapaH-
TUM LIEJIOCTHOCTY OYKBEHHO-IM(PPOBOTO KOAA, COCTAB/IAEMOrO I0/Ib30BaTE/IeM
HOpMOObOpasa HeiCTBUS.

Borunicnenue sHaka MOATBEPKAEHNS IIPOU3BOIUTCS CIIOXKeHMEeM BceX 1ndpo-
BBIX 3HAYEHUI KaKIOTO0 U3 OYKBeHHO-I[M(POBLIX 3HAKOB upieHTH(uKaTopa. [Ipn
3TOM 1M(POBOE 3HAUCHNME KDKIOTO 13 3HAKOB HAXOAUTCA MeXAY 0 u 9 i nud-
POBBIX IIOKa3aresnei 1 MeXAy 1 u 26 s 6yKBeHHbIX 3HaKoB. Eciy mocre mep-
BOJI OIIepaly TPV CTIOKEHUU IUQP MONTydaeTcs ABY3HAYHOE YUCTIO, TO 001as
CyMMa JIO/DKHA PacCUMTBIBATbCA Jaziee MyTeM CIOXKEeHMs OCTABIIMXCS 3HAKOB.
B nrore pacuyera okoHUaTeIbHAsA CyMMa Oy/ieT BhIpa>keHa TOJIbKO OFHOI LU POIL.
Hamnpumep, snak noprsepxaennsa koga RU1-15.1.23. BeraucnAerca cnefyomum
obpasom: 1) mepBoe geiicTBre — 18+21+1+15+1+23=79; 2) BTOpOE HeiicTBME —
7+9=16; 3) TpeTbe meiicTBUe — 1+6=7.

C y4eToM 3TOro MAEHTU(UKATOP HOpMOOOpasa AEVICTBUA MMeeT CIIeHYIOLINit
Buy: RU 1-15.1.23-7, koTOpBI OTpakaeT GaxT, 4To MpoKyparypa Poccuy BbicTyma-
eT B KauecTBe 3asBUTE/A 110 IOBOJY KPMMMHAIBHBIX AEICTBUIL, CBSI3aHHBIX C 6710-
KMpOBaHMeM paboTsl MHPOPMAIMOHHO-3/IEKTPOHHBIX CHCTEM, 00eCIIednBatoIINX
XKM3HENEATeTbHOCTb 00BEKTOB Ha HAI[IOHA/IbHOM YPOBHE, U 3TO IIOATBEPXK/IACTCH.

VIHpopmanoHHOe HeiiCTBME IIpaBa B CBA3M C MICIONb30BaHMEM HOpMOOOpa-
30B OIYCTMMO OLIEHMBATh B paMKaX UX BOCIPUATHS CYyObeKTaMy IIpaBa, JC-
XOJIsl M3 TOTO, YTO «OOIIeNe0/IOrMYeCcKOe BO3/IelICTBIE ITpaBa II0 CYIIeCTBY He
3HaeT rpaHuip»'’ ¥ TOTo, YTO «IIOCTYIIKY JIIOeil ONpefesioTcs 00BeKTUBHO CY-
IIEeCTBYIOLUVIMY LIEHHOCTAMM 4elI0Be4eCKOrO CYIIeCTBOBaHMA, OTPAKEHHBIMU B
ICUXMYECKUX TPOLieccax, MPOTeKAIMMX B TONM0Be KOHKPETHOTO MHAMBUAA»''.
B manHOM crydae peub uaeT 06 yueTe TAKOTO KauecTBa IpaBa, Kak ero mHdop-
MallllOHHAsA €MKOCTb, 110l KOTOPBLIM C/IeAyeT IIOHMMATh Pa3HOCTb MEXJY CHATON
M OCTaBIIIENICA HEOIpefle/IeHHOCTDIO Y a[fpecaToB IpaBa MOC/e MONy4YeHNs MU
IpaBoBOIl MHPOpMaLNK B Bufie OYKBeHHO- M POBOIL TOTYKY IIOCTPOEHNUS IIpa-
BOBBIX KOHCTPYKIIVIA.

AnroputM pa3paboTKu HOPMOOOPA3OB [EVICTBMA IO3BOJIAET peann3oBaTh
cyObeKTaM MeX/JYHapOJHOTO B3aXMOZIEVICTBMSA CBOIO KOMIIETEHIINIO TOPA3J0 M-
HaMIYHee [0 CPAaBHEHUIO C TPAAVIIMOHHO IPaBoBOIi (OpMOIl B3aMMOJeICTBIS
TOCYJAapCTB. Y4eT 9TOro 00CTOATeNIbCTBA IIPY aHa/IM3e IPO6IeMBbI IPABOBOI KOH-
KpeTusaluu, KaKk OTMEYasioCh BbIllle, IIPEATIONATAET BBEJlEHNE B IOPUIMYECKYI0
IPAaKTHKY HapsALYy C KaTeropueil «<HOpMoobOpasa [iefiCTBIUA» KaTerOpUM «IIPaBoO-
BOTO COZIE€P)KaHMs COOBITVSI», IPU3BAHHOI JOIOMHATD COEPXKaTe/IbHBII acIeKT
HOpMoOOpas3a HeNCTBMA KOHKPEeTV3VPYIOUUM WMH(POPMAIVIOHHBIM aCIEeKTOM
OPMEHTUPYIOIETO XapaKTepa.

10 Toiiman B.JI. IevictBue npasa. M., 1992. C. 108.

"' Jlasapes B.B. CoiyaIbHO-IICUXOIOTMYeCKIe aCIIeKThI IpUMeHeHus npasa. Kasaus, 1982. C. 129.
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JlaHHas kaTeropys obecredmBaeT OTpa’keH)e KadyeCTBEHHON OKPAacKU fIeii-
CTBUII CYODBeKTOB IIpaBa C y4eTOM IIapaMeTPOB YPOBHS YsA3BMMOCTU 0O0lie-
CTBEHHOJI 6e30I1acHOCTY (HU3KMIA, CPeIHMI, BBICOKMII), paHra yiep6a 3f0poBbIo
Je/loBeKa (MMHJMMAJIBHBIN, CYIIeCTBEHHDIN, CMEPTEeNIbHbIN), a Takke ¢akTopa
HETaTVBHOCTY BO3JEVICTBMA Ha OOLIeCTBEHHbIe OTHOLICHM:A (He3HaYMTeTbHasd,
3HAuUTe/NTbHAsA, BeCbMa 3HAUNTe/IbHAsA) M PIUCKA IIOBTOPEHNUA YIPO3bl (MaoBepo-
SITHBIIT, BEPOSTHBII, HarboIee BepOsSTHBIN).

B panHOM ciyuae mpaBoBoe copep>kaHye Hopmoo6pasa RU 1-15.1.23-7 po-
HO/MHAETCA MHPOpMAIMell 0 COOBITUY, KOTOPOe CBA3aHO C BBICOKVM yYpPOBHEM
YA3BUMOCTM OOIIIeCTBEHHOII 06€30IIaCHOCTH, C CYIIeCTBEHHBIM PaHTOM yliepba
3OPOBBIO YeTIOBEKA, XapaKTEePU3YIOLIMMCS BeCbMa 3HAYNTE/IbHbIM HETaTVBHBIM
BO3JIe/ICTBMEM Ha OOlleCTBEHHbIe OTHOIIEHNs Y Hayubomee BEPOSTHBIM PUCKOM
HOBTOPEHM YTPO3bI [ 001IeCTBa.

[TpakTudeckoe MCIO/NIb30BaHNE YKa3aHHBIX KaTeTOPMUIl II03BOIUT CYILIeCTBEH-
HO TTOBBICUTD ONIEPATVBHOCTD TaKMX IOPUANYECKI 3HAYVMMBIX JeVICTBUIL, KaK cOOp
1 opopMJIeHMe [JOKa3aTebCTB, IPOM3BOACTBO apecTa MM VCIIONHEeH)e pellle-
HUA CyZIa, TOIIPOC CBUJIETENIeNl, O03PeBaeMbIX, IPOM3BOACTBO OOBICKOB, OCMO-
TPOB IPaBOOXPAHUTETbHBIMI OPTaHAMI PA3IMYHBIX CTPAH «3a CYET MPUAHMA
IpaBy MAaKCUMa/IbHOI OIIpefle/ICHHOCTU B IIpOIlecce IIPaBOINPUMEHNUTEIbHON
fesiTenbHOCTM» 2. [Tpy 9TOM OCHOBHast pobieMa OyfieT CBOAUTBCS K OIpefierie-
HVIO MeCTa COBEpIIEHUA TOTO VI MHOTO IPaBOHAPYIIEHUA ¥ K BO3MOXKHOCTI
IpUBJIEYEHNA K IOPUINIECKON OTBETCTBEHHOCTY TOTO VM/IV IHOTO JINIIA, 1eVICTBO-
BaBILIErO MOCPEACTBOM MHPOPMAIIOHHO-TeJIEKOMMYHMKAI[IOHHBIX CeTell B Iie-
JIAX OCYIeCTB/ICHMS IPOTUBOIIPABHOI JeATe/IbHOCTY, KOTOPOe MOXKET ABJIATHCA
TpaX/IJaHMHOM OJIHOTO TOCYAApCTBa (M AeICTBOBATH C €T0 TePPUTOPNN), HAHOCA
ylep6 6€30IacHOCTY JPYTOro roCyAapCcTBa.

Ha cerogusmHmii geHp oOIIeNpUHATbIE HayYHbIEe MOAXOABl K paspelIeHNI0
Ipo6/IeMBI OIIpefie/ieH st FOPYCANKINY Ha YPOBHE Hal[MOHA/IbHOTO 3aKOHOJ|aTe Ib-
CTBa OTCYTCTBYIOT. IIpy 5TOM HONMYCTUMO BBIZETUTH COBPEMEHHYIO TEHIEHIINIO,
HaMeYaIOLIYI0CA B Pas3MYHBIX IPAaBOBBIX CYICTEMAX M CBA3AHHYIO C peanusaluein
KOHLIEIIIIVN «MUHUMYMA KOHMAKMO6», OPUEHTUPOBAHHOI Ha KBA3MMEXIOCY-
JapCTBEHHBIN XapaKTep B3aMMOJENCTBIA TOCYIapCTB B BOIPOCAX pasrpaHuye-
HIA UX opucauknym®. B paMkax peannsanuy sToro mogxosa id MpUMeHeHUA
IpaBa KaKoro-abo rocyaapcTBa K ONpee/leHHbIM OTHOIIEHNAM, CBSI3aHHBIM C
UX JCIO/Ib30BAaHNUEM, TpebyeTcs 10Ka3aTh, 4TO AEATEIbHOCTb COOTBETCTBYIOIE-
ro cybbeKTa TaKOro MPaBOOTHOIIEHNs Obl/Ia HalIpaB/ieHa Ha TePPUTOPUIO ITOTO
rOCyapCTBa.

12 3eiidep H.B. Cyne6HoOe peliieHue 1o rpaXfaHcKoMy fey. M., 1966. C. 92.

B Bapnawes A. DxcteppuropuanbHad opucaukius B CIIA: [oKTpuHa «MUHMMAaIbHBIX KOHTAK-
TOoB» // Poccuiickast rocturius. 2000. Ne 5. C. 46-47.
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JJaHHBIIT TOAXOJ BIIOJIHE IPUTOEeH KaK MHCTPYMEHT IPOTUBOJEICTBUS yIPO-
3aM JMCIIO/Ib30BaHNUs MHPOPMAIIOHHO-TEIEKOMMYHUKAIIVIOHHBIX CeTell B Ie/sAX
TepPOPUCTIYUECKOI AeATETbHOCTH, IIOCKO/IbKY I10 TEXHNYECKIM VI 9KOHOMIYECKUM
IIpUYMHAM B3aMIMO3aBUCHMbIE NHTEPHET-CEePBICHI 3a4aCTYI0 HAXOAATCA B pa3inyg-
HBIX IopUcAUKIVAX. [Ipy 9TOM OHVM OCHOBaHBI Ha paclpene/ieHHbIX MHPOpMAI-
OHHO-TeJIEKOMMYHMKAI[MIOHHBIX TeXHOJIOTVSX, 00eCIeuMBaIoNX BO3MOXKHOCTD
TPAHCTPAHNYHOTO B3aMMOJEIICTBMA IMPOKOTO Kpyra Mojib3oBaTerneil. B kauecTse
)K€ MMUHVMA/IbHBIX KOHTAKTOB, HEOOXORMMBIX MJIsI YCTQHOBJICHUS IOPUCAVIKIIVIN,
IIpU3HAETCA Ha/N4Me 3/1eKTPOHHBIX KOMMYHMKAIUI MeXIY CTOpOHaMM. Bbicokas
CTelleHb MHTEHCUBHOCTU KOHTAKTOB J€MOHCTPUPYET OPUEHTUPOBAHHOCTDL Jesd-
TEeJIbHOCTU OTBETYMKA Ha FOCYAAPCTBO, CYZl KOTOPOTO PacCMaTpUBAET JIEJIO; 32 OC-
HOBY OepeTcsi He 3aKOH rOCYAapCTBa, B KOTOPOM HaXOAMUTCS OTBETUMK, a (pakTmye-
CKas CBA3b pacCMaTpMBAeMOro OTHOUIEHNA C IIPABOMOPAAKOM TOCYAAPCTBa CY/a.

[TockonbKy B KauecTBe OFHOTO U3 OINpeAe/IALMX IPU3HAKOB TeppopusMa
110 6OJIbIIelT YaCTV HA3bIBAIOT MMEHHO He3aKOHHOE Hacuiue, TO 3TO IO3BOJISIET
paccMaTpuBaThb TEPPOPUCTUUECKUIT aKT KaK MPeCcTyIIeHNe, CoBeplIaeMoe KOH-
KPEeTHBIMM JIMI[aMJi Ha OCHOBAHMM IMYHOTO IPECTYIHOTO MoOyXaeHus. [JaHHOe
00CTOSITENIbCTBO ITIPEIIONaraeT COCPeNOTOUYEHVe BHYMAHMUSA Ha BO3MOXXHOCTH
HaKa3aHMsA JINI, OCYLIeCTBMBIIMX TaKyl0 JeATeNbHOCTb. IloaToMy cTpaterms
IPOTUBOAEIICTBUS TePPOPU3MY JJO/DKHA 0a3MPOBATHCS Ha UJiee TOTO, YTO B IJIO-
6anbHOIT cucTeMe 1[nPOBBIX OTHOIIEHMIT 00eCeInTh 6€30MaCHOCTD CUIAMM OT-
IebHO B3ATOTO roCyjapcTBa HEBO3MOXKHO. [Ipy 5TOM HOpMaTUBHBIN aKT MOXET
3¢ (PeKTUBHO IPUMEHATHCA TOBKO €C/IU B €T0 OCHOBY ITOJIOXKEHBI IIeHHOCTHBIE
opueHTanVy (HOPMBI JIesITeIbHOCTY U ToBefeHus). Bmecte ¢ tem, H.H. Bortenko
yKa3bIBaeT, YTO KOHKPeTU3aLMIO B Ipoliecce MpaBONPUMEHEHNA MpeXKe BCero
HeoOXO[[IMO pacCMaTpUBaTh Yepes IPU3MY TONKOBAaHNUA Ipasa‘.

dopmupoBaHye Ha MEeX/[YHAPOHON apeHe YHMBEPCATIbHBIX (C TOYKY 3pEeHNUA
HACTYIUIEHUS] OTBETCTBEHHOCTM) IOPUAMYECKMX KOHCTPYKIWIL, IIpeIoiararwo-
X HEOTBPATUMOCTD U CYPOBOCTb HaKa3aHUA JINLI, IPUYACTHBIX K MICIIO/Ib30Ba-
HUIO MHGOPMAIVIOHHO-Te/IeKOMMYHMKAIIVIOHHBIX CETeil B L[e/IIX TEPPOPUCTIYE-
CKOI1 IeATeIbHOCTM, BIIOJIHE MOYKET OIMPAThCs Ha OIBIT pean3anyy KOHLeIIN
CMUHUMYMA KOHMAKMO86».

[TockonbKy peanusanys JAHHOJ KOHLETIINMM CBSI3aHAa C OTHOLIEHVEM «Cy0o-
exm — 00vekm», TO IpK pa3paboTke HOBOTO MOAXO/A IPOTUBOJEIICTBIUIO YTPO-
3aM UCIIO/Ib30BaHMs MHPOPMALVIOHHO-Te/IEKOMMYHMKAIVIOHHBIX CETeil B IIe/IAX
OCYIIeCTBJIEHNS TeEPPOPUCTIYECKOI AeATebHOCTI He MeHee BaXKHBIM ABJISAETCS
OTHOIIIEHME «Cy0vekm — cybvexmoi». IIpy 3TOM HallIOHAIbHBIE Y MEXXITYHAPOJ-
Hble YTOJIOBHO-IIPAaBOBbIe CPeACTBA IPOTUBOEIICTBUA TEPPOPUCTUIECKON fIed-
TeJIbHOCTY Ba)KHO pacCMaTpUBATh B MX €UHCTBE U B3aMMOCBSA3N.

'* Bonnenxo H.H. OduimanbHoe TOIKOBaHIe HOPM mpasa. M., 1976. C. 20-21.
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Vcxons M3 KOMIUIEKCHOTO XapaKTepa Ipo6/IeMbl OTHOLICHUI «Cy0vekm —
cy6veKkmbl», B Ka4eCTBe MePCIeKTUBHOI COCTAaB/IAIIEel METOJO0IOTUY COOTBET-
CTBYIOILIETO HAyYHOTO IOJXOJa JOIYCTUMO MCIIO/Ib30BaTh METONONOTUIO PUCK-
opueHmMupo6aHHo20 IOAX0AA", CBA3aHHOTO C OpTaHM3aIyell ¥ OCYIeCTBIeHeM
COOTBETCTBYIOLIMMI CyOBEKTaMU TOCYJapCTBEHHOIO KOHTPO/A (Haj3opa) yc-
XOZiA M3 OTHeCeHMsA oObeKkTa MHPOPMALMOHHOM MHPPACTPYKTYPHI K OIpefie-
JICHHOJI KaTeTOpUI PICKa INO0 OIpefie/IeHHOMY K/IacCy (KaTeropuir) OMacHOCTIL.
ITpu sTOM ITpUMeEHEHMe PUCK-OPMEHTVPOBAHHOTO OAX0/A IIPEAIoIaraeT BblAB-
JIEHNE, AaHAJIU3 U IPOTHO3MPOBaHME TEPPOPUCTUYECKIX OTIACHOCTEN, OLIEHKY PH-
CKa 1 BO3MOXXHBIX MacIITabOB ITOC/IE/ICTBMII TePAaKTOB Ha HanboIee 3HAYMMBIX
(omacHBIX) OOBEKTaX JyIs ONTUMM3ALY HEOOXONVMBIX OPraHM3alIOHHO-TEX-
HUYECKUX MeP NPeNyNpPeXIeHNsA TEPAKTOB, HEJONYIEHNA YyTPO3 UX OCYILIeCTB-
JIEHUA.

B paMkax opmeHTalM Ha UCIO/Nb30BaHNE METO/JOB PUCK-OPMEHTMPOBAHHOTO
HO/IXOfIa B KaUueCTBE OCHOBHBIX (DYHKI[MOHAIbHBIX 3a/ja4 BAXHO PAcCMAaTPUBATh
aHa/M3 ¥ IPOTHO3MPOBaHME ONMACHOCTEN (PMHAHCHPOBAHNUA TEPPOPU3MA, A TAK-
JKe OLIEHKY BO3MOYXKHBIX MACIITa0O0B ITOC/IECTBIIT TaKOIl iesITeNbHOCTH. VIcxons
U3 MEXCUCTEMHOTO XapaKTepa OTHOIIEHNUII «cy0vexm — 00vexm — cy6vekmuol»,
pedb MOXeT MATY 00 MHTErpajbHOM IIOAXOfe IMPOTMBOAENCTBUA YITPO3aM MC-
H0/Ib30BaHMA MH(POPMAIMIOHHO-Te/IeKOMMYHMKAIIVIOHHBIX CeTell B Lie/IAX Teppo-
PUCTMYECKOI IeATENIbHOCTIL.

ITpuMeHeHMe TAKOro MOAXOMA MO3BOJIAET C MO3NULMII KOHKPeTU3alUu IpaBa
YYMTBIBATh pa3/IM4HbIe OTHOIIEHNA, 00yCIaBIMBaolIyie MHOT000pa3ie BO3MOX-
HBIX BapMAaHTOB COOBITHII, CBA3AHHBIX ¢ 00beKTOM. KpoMe TOTro, MHTErpabHBbII
HOZIXOf, TOITyCKaeT oObeHeHNe B cebe pasIMYHBIX TOYeK 3peHMSA Ha OOBEeKT
aHa/M3a B LIe/IAX ero 1eI0CTHOTO, PAa3HOCTOPOHHErO npeacTabnenns. [Ipu sTom
peanusanya KOHKPeTU3alMM IIpaBa IPOUCXOAUT B IPOLECCE TONKOBAHMA, B
JaCTHOCTH, ITyTeM HOPMATVBHOTO Pa3bsACHEH IPaBOBbIX MpeANMCcaHmit's.

CocTaBHbIE YaCTU MHTETPA/ILHOTO TTOAXO/]a HA OCHOBE OO'beTHEHHOI METO-
MONIOTUY KOHLETILIVY «<MUHUMYMA KOHMAKMO8» U PUCK-OPUEHIMUPOBAHHO20 TIOJI-
XO0f1a, ABJIAIOTCSA YK€ He IPOCTO COBOKYITHOCTBIO METO/JOB — OHY OXBAThIBAOTCSA
o6111eii ueelt KOHKpeTU3aLnuy Ipasa, I03BOJIAIOIIEl IPEACTAB/IATb B3aIMOCBSI3b
U B3a/IMO3aBMCYIMOCTD 9/IEMEHTOB CUCTEMBI «CYOveKkm — 00veKm — cyOveKxmol»
IpY aHa/Iu3e M JIOKAIM3ALUYU COOBITII, CBA3AHHBIX C TEPPOPUCTUYECKMM BO3-
JIefICTBMEM Ha OO'bEeKT.

B.B. EpiioB pasrpaHnumBaeT KOHKpeTHU3aLMIO IIpaBa Kak IMpoLecc BhIPaboT-
KII HA OCHOBe a0CTPaKTHOTO, MeHee OIpeie/IeHHOTO IpaBa 6omee KOHKPETHOTO

15 DKOHOMMYECKIIe aCTIeKThl PETMOHAIBHOTO pasBUTIA [DneKTpoHHbI pecypc]: // URL: http://xn-
---8sbmmlgncfbgqis7m.xn--plai/news/risk-orientirovannyy-podkhod-menyaet-sistemu-goskontrolya/
(mara obpamenns: 20.06.2018)

' Mueonkun A.C. TonkoBanne HopmatuBHbIX akToB B CCCP. M., 1962. C. 120.

18



O.A. CrenaHos. O npo6ieme KOHKpETU3aLmm rnpasa B ycraoBusix ungdposusauymu... C. 4-23

U OIIpefie/IecHHOro mpasa'’, Ho, Mo MHeHMo0 H.A. BraceHko, olleHOYHBbIE MOHS-
TSI 060611a0T B cebe NMUIID TUIMYHbIE IPU3HAKY [IPAaBO3HAYMMBIX SIBJIEHUI C
pacyeToM Ha TO, YTO B IIpoOIlecce MPVMEHEHV VX COfepsKaHle PAcKpOIOT caMMm
CyObeKTHI (IIpaBONPUMEHNUTENN) C y4eTOM ocobeHHocTelt cutyannit'®. ITostomy
VIHTETPaJIbHBII IOIXO], C MHCTPYMEHTA/IbHO TOUKM 3PEHIS MOYKHO OXapaKTepl-
30BaTh He TO/IBKO KaK JIeVICTBEHHBIl MHCTPYMEHT OLIEHKM YTPO3 UCIIOIb30BAHNS
MHPOPMALVOHHO-TeJIEKOMMYHMKALIVIOHHBIX CeTell B TePPOPUCTUYECKNX IIeTIX,
HO U OL[eHKY JIeJICTBYIOIIEr0 YTOJIOBHOTO 3aKOHOAATENbCTBA Ha IIPEMET OXBaTa
COCTaBaMI CONEPKAIMXCSA B HeM JiesTHWI, CBA3AHHBIX ¢ OOHapy)XKeHMeM, Ipei-
yIpeXXeHeM U TMKBUALMell TIOCTeACTBUI KOMIbIOTEPHBIX aTaK TePPOPUCTH-
YeCKOTO XapakTepa.

Taxum 06pasomM, peannsanyisi UHTETPATbHOTO ITOJXO/Ia, OPYEHTUPOBaHHAs Ha
yCTaHOBJ/IEH)e MEXaHM3MOB B3aMMOCBS3NU Cy0vexma — 006vekma — cy6veKmos,
HalpaB/ieHa Ha pa3pabOTKy M peanusanyio QYHKIMOHAIBHO 00OCHOBAaHHBIX
IUIS1 KOHKPETHOTO 00veKkma TeppOPUCTUYECKOTO BO3JENCTBYA PEeKOMEHAIVI
VI MEPOIIPUATHIIA, CBSI3AHHBIX C YMEHbILIEH)EM YPOBHS PICKa ero 6e30macHOCTI.
[Tpu aTOM, ecm KOHKpeTM3aluIo IpaBa paccCMaTpyUBaTh KaK CBOJICTBO IPaBO-
BOTO peryiMpoBaHMs, TO yIpaB/ieH)e TaKMM PUCKOM NPU3BAHO ONMMPAThCS Ha
HOpPMaTVBHYI0 6a3y, ompepesionyo npasyaa QyHKIVOHMPOBAHUA 00BeKma.
Kax ormernn na Bcemuprom skonommueckom ¢popyme B [laBoce B 2016 rozny ero
OCHOBaTe/Nb U Ipe3ueHT Hemenkuit skoHoMmucT K. I1IBa6, «<nupyctpus 4.0 mpen-
CTaBJIsIeT cO0O0II Cepbe3HbIT BBI30B MEXYHAPOJHOMY COO0IeCTBY. DTa O4epes-
Has TEXHOJIOTMYeCKas PeBOMIONVA M3MEHUT IeNOYKy CO3IaHUA IpuOaBOYHOI
CTOMMOCTH, ICY€3HYT MHOTYIE TPAJJUIIVIOHHBIE OTPAC/IV 9KOHOMUKHA, Y KOMITAaHVUN
10 BCeMY MIUPY JJO/DKHBI OBITb K 9TOMY TOTOBBI» .

Konuemniys 4yeTBepTOl IPOMBIIITIEHHON PEBOMIOLNIA CBsA3aHa C BHEPEHUEM
«xnbeppu3nuecKnx cuCTeM» B 3aBOJCKIE IIPOLECCHI, YTO NMPUBENET K CVIHNIIO
TEXHOJIOTMII ¥ Pa3MOeT IpaHMIIbI MeX]y dusndeckoit, uyudpoBoit u 6uonornye-
ckoit cepamu. OCHOBHBIMMU (PaKTOpaMM M3MEHEHMII CTaHYT «0O/IauyHbIe» TeX-
HOJIOTWM, Pa3BUTHeE CII0co00B cbopa 1 aHanu3a nHGopmanyn. B atux ycnosusx
K IPaBOBBIM pedopMaM IPUHYXK/AeT He CTONIBKO HEOOXOAMMOCTD YIy4IIeHNsA
IIPaBOBOJI CUICTEMBI, CKOJIBKO yIpo3a 0011jeCTBEHHOI O6e30macHOCTI. BaxkHerinryio
pOZIb IIpU 3TOM IPU3BAHBI UTPATh TaKyue IPaBOBble (AKTOPbI, KaK COCTOSHUE
IIPaBOBOTIO PETryIMpPOBaHMs, Ka4eCTBO OT/ENbHBIX IPABOBBIX HOPM, JIe/ICTBEH-
HOCTD IOPUANYECKUX CAaHKIUI U Jp., CPeIy KOTOPBIX OIpefesAoNye 3HaYeHe

7 Epwos B.B. Konkperusauysa npasa / KoHkpeTusalys mpaBa: TeOpeTU4ecKue 1 IpaKTUdecKue
mpobnemsi... C. 47.

'8 Bnacenxo H.A. Heommpeie/leHHOCTD KaK IO3UTUBHOE CBOJICTBO NpaBa / Cye6HOe ITpaBoOIIpuMeHe-
Hye: TPOO/IeMBI TeOpUH U MpaKTHUKU. M., 2007. C. 43.

¥ Vupycrpus 4.0: kak Poccuu He IIPOIYCTUTD TEXHOTOTMYECKYIO PEBOIOLNIO [D/IeKTPOHHBII pe-
cypc]: // URL: http://digital-russia.rbc.ru (gara o6pamerns: 25.06.2018)
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VIMEIOT: CTelleHb COOTBETCTBUA IIPABOBBIX HOPM OOIECTBEHHBIM OTHOLIECHUAM,
MHTepecaM ¥ IOTPeOHOCTAM OOIIecTBa; MONTHOTA YPery/IupoBaHusA OOIIeCTBeH-
HBIX OTHOILEHUIA; CTENIeHb ACHOCTH, Y€TKOCTH, JOCTYITHOCTY ITPAaBOBbIX IPEIIN-
caHMiT; Ha/mrame (OTCYTCTBME) IPOTUBOPEUNIl MeX/[y HOpMaMM IIpaBa ! MOPAJIIL.

C mosunmit ocymiecTB/IeHUsA KOHKPETU3aluy IIpaBa 3aMeTUM, YTO aHa/IN3
IpAMOI U 06paTHOI MH(POPMAIVIOHHON CBA3Y MEXAY 3aKOHOJATeIeM U UCIION-
HUTE/IAMM 3aKOHA, IPV3BAHHBIN BBIAB/IATD IIOTPELUTHOCT 3aKOHOATE/A, OINO-
KJ IIPAaBONIPVMMEHUTE/IA U CO3/IaBaTh YCIOBUA JI/IA 3all{UThI JOCTOMHCTBA Ye/I0oBe-
Ka, ero Ipas U cBOOO]], TECHO CBSA3aH C MOHUTOPVHIOM IIpaBa.

B ycnoBusx pasButus «1iugpoBoii» IKOHOMUKHU HeJlb3sl He 0OpaTUTh BHUMA-
HIA Ha TO, YTO CEpbe3HbIil NMOTEHIMAI 3a/I0KEH B MCIIO/Ib30BAaHUM HelipoceTe-
BbIX TEXHOJIOIMII, KOTOPbIE ONPENE/NIAT HOBbIE NIEPCIEKTUBBI B MOIEPHU3ALIN
IIPaBOBbIX aKTOB. VIcIonb3oBaHNMe MOTEHIMANA HEIPOCETEBbIX TEXHONIOIMIA I10-
3BOJINT B PaMKaX MOHMTOPMHIA IIpaBa He TOIBKO YYUTBHIBATb IOTPEOHOCTI 00e-
criedeHus1 6€30MaCHOCTM OOIIeCTBEHHOI IPAKTUKM Py paspaboTKe MPaBOBBIX
IIOJIO>KEH NI, HO ¥ OTKPOET HOBbIE BO3MOXKHOCTH JI/IA MOJI€PHU3ALIMM HOPMATHB-
HOJI ITpaBOBOII 6a3bl, B paMKaX KOTOPOJI C/IefyeT YYNThIBATh Pas3dHbIe PUCKY B
TOCTVKEHUY 11€/IEBBIX MHAVKATOPOB IIPAaBOOXPAHUTENBHON NEATETbHOCTI.

YemoBeK 1 KOMIIBIOTEP KaK CAMOCTOATENbHbBIE ABJIEHMA, NOIOIHASA IPYT gpyra
U pasfiesnsaA MeX/y co00il Harpy3Ky, MOTYT 0Opa3oBbIBATh BHICOKOIIPOYKTUBHYIO
CHCTEMY, KOTOpasi ClIocOOHa BbIpabaThIBaTh pellleHNs He B OOBIYHOM 4-5-Mep-
HOM 4Y€I0BEYECKOM MPOCTPAHCTBE, a B 400-500-MepHOM IPOCTPAHCTBE B Teve-
HIle KOPOTKOTO IPOMEXYTKa BpeMeHU. HeoOX0AMMOCTh TAKOr0O MOHUTOPVIHTA B
YC/IOBUSX MOCTPOEHMS «1{1POBOI» IKOHOMUKI OCTPO YYBCTBYETCs B IIpoOLiecce
€ro peanmsaluy B IPaBONPUMEHUTENIbHONM NpakTuke. [Ipm 9ToM MOHUMTOPUMHT
IIpaBa MOXKET paCCMATPUBAThCA U KaK MHCTPYMEHT IIOCTOAHHOIO OTC/IEXXMBAHNA
BCET0 >KM3HEHHOTO LIMK/Ia HOPMAT/MBHOIO IIPABOBOTO aKTa.

Ecnmu B kayecTBe CyO'beKTOB MOHUTOPUHTA IIpaBa pacCMaTPUBATh COTPYAHM-
KOB IIPaBOOXPAHbI, TO TaKO/ MOHUTOPUHT OyAeT CBA3aH C MX JeATeTbHOCTHIO
1o c6opy, 060061IeHNI0 1 aHaMN3y MHGOPMALVM O COCTOSTHUY U TIPAKTUKe TIPU-
MEHEeHMSI HOPMATVBHBIX IIPAaBOBBIX aKTOB, perymupyomux chepy QyHKIVOHN-
pOBaHMA IPAaBOOXPAHUTEIbHBIX OPIaHOB, C IIe/IbI0 OLeHKM 9(pPeKTUBHOCTU KX
peam3anyy ¥ BBIpabOTKM IIPeIOKEHNII IO ee COBepIIeHCTBOBaHMIO. Takoit Mo-
HUTOPMHTI MOXXET PacCMaTPUBATbCA KaK MHCTPYMEHT IIOCTOSAHHOIO OTC/IEXMBA-
HIA BCEro KM3HEHHOTO I[MK/Ia HOPMAaTMBHOIO IIpaBoBOro akTa. IIpu arom Boon-
He JIOIyCTMMa IIOCTAaHOBKA BOIIPOCA O peann3anyy rocyJapcTBOM BO3MOXHOCTI
BO3BpaTa MTOTOB IIPAaBOBOIO PETYIMpPOBaHNA (CBEIEHMIT O ero pe3yIbTaTNBHO-
CTH) IO KaHa/IaM 0OpaTHOII CBA3Y B cepy MPaBOTBOPUYECTBA.

CnemoBaresbHO, B paMKaX MOHUTOPVHTA IIpaBa IOIYCTMMO BECTH pedb O LjU-
K/IMYHOCTY IIPAaBOBOTO PEryMpOBaHus, KOTOpas CXeMaTUYHO CBOAUTCA K PARY
CTajuil, XapaKTepU3yIOIUX Cofep>KaHMe MpPaBOBOrO perynumposaHus. Tak, Ha
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NEPBOI CTafiuy C MPUBJIEYEHNEM BO3MOXKHOCTEN MICKYCCTBEHHOTO MHTE/IEKTa
JIO/DKHO OIIeHMBAThCA (PAKTHUECKOE COCTOSHVE IIPAaBOBOIO PEryIMpOBaHMA, Ha
BTOPOJ — YCTaHaBJMBATbCA LI€/IM IPABOBOIO PETYIMPOBAHNA, ONPENeNAIome
IapaMeTpbl pa3BUTHA LUPPOBU3ALNY 00LIeCTBEHHO IPAKTUKY, Ha TPeTbell —
OCYIIECTBIAATbCA KOPPEKTUPOBKA HOPMATUBHBIX IIOIOKEHMIA C Y4ETOM pPe3yilb-
TAaTOB YKAa3aHHOTO Pa3BUTHSA, T.e. 00eCIeunBaTbCA aHAMN3 PE3yIbTaTOB TaKOTO
Pa3sBUTHA U ONIPENIENIATHCA HOBbIE 1€/ ITPABOTO perynpoBanua®. B cumy sToro
LIVKJI IIPABOBOTO PEryIMPOBAHMA MOXKET XapaKTepU30BaThCA KaK CUCTEMA B3au-
MOCBsI3aHHBIX IIPOLECCOB.

Vicionb3oBaHye BO3MOXKHOCTEN HEMPOCETEBOI CUCTEMBI B PaMKaX pelIeHM
po6/1eMbl KOHKPETHU3aLVM IIPaBa IIO3BOIUT CBOEBPEMEHHO BBIABIIATD IIPOOeIIbI
B IIPAaBOBOM PETrYIMPOBAHUN U MOAENUPOBATH MPEII0KEHNA 10 UX BO3MOXHOMY
YCTpaHEHMIO, T.e. II0 CYTH aJjpeCHO GOPMUPOBATh IPABOTBOPYECKYIO MHNMIIMATH -
BY U IIPAaBOBYIO IIOJINTUKY B 0OIACTI IPABOBOTO PETY/INMPOBAHNUA IPABOOXPAHI-
TE/IbHO JIeATeIbHOCTY B «IIM(PPOBYIO» SIIOXY.
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Abstract

The article analyzes the phenomenon of concretization of law in the conditions of digi-
talization. An example of the problem of countering terrorism with the use of telecom-
munications networks shows the significance of concretization in modern conditions. The
author considers concretization as a tool for improving legal regulation in conditions of
digitalization. Attention is drawn to the fact that the need for concretization of legal norms
in modern conditions is conditioned by their specialization, which takes into account the
technological features of digitalization, and the level and nature of the theoretical com-
prehension of this phenomenon lags behind the existing needs of legal practice, the pro-
cesses of updating legal matter. The article points out that the problem of specifying the
law with regard to the sphere of digitalization of networks and technologies related to
counteracting terrorism has not been adequately studied at either the theoretical or the
practical level, although the transition to electronic management of technological pro-
cesses in production, according to Russian and foreign experts , are a prerequisite for
the implementation of terrorist activities using information and telecommunications net-
works. At the same time, a significant part of Internet services are now interdependent,
because “cloud” technologies allow the availability of distributed computing powers be-
tween different jurisdictions, i.e. the modern Internet service represents the system of le-
gal relations, architecturally distributed across several jurisdictions, within the framework
of which the users of such Internet service belong to different jurisdictions. Regulatory
programming is considered as a promising tool for specifying. It is noted that the speci-
fication is intended to give the law maximum certainty in the process of law enforcement
activities on the basis of the methodology of the concept of “minimum contacts” and a
risk-oriented approach and monitoring of legislation using artificial intelligence.

Keywords

digitalization, the specification of law, terrorism using telecommunications networks,
normative programming, the concept of “minimum contacts”, a risk-oriented approach,
monitoring, artificial intelligence.
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HopmaTtuBHoCTb U PaKTUYHOCTDb
B 3aL4MTe penMruo3Hbix ceooon’

M.B. AHTOHOB

OOLUEHT Kadeapbl TEOpUN 1 NCTOPUKM NpaBa 1 rocygapcTea lopuanyeckoro gakynbreta
CaHkT-MNeTepbyprckoro dunmana HaunoHanbHOro MccneaoBaTeNbCKOro yHMBepcuTeTa
«BbIcLIan wWwKona 9KOHOMUKW», KaHAnAAT opuandeckmnx Hayk. Agpec: 198099, Poccuin-
ckaa depepauns, CaHkt-MeTepbypr, yn. MpombiwneHHas, 17. E-mail: mantonov@hse.ru

AHHOTaAUMA

B pabote paccmarpuBaeTcst dunocodcko-npaBosas npobdremarmka COOTHOLIEHUs dak-
TUYHOCTU U HOPMATUBHOCTU B PErYSIMPOBAHUN PENUIMMO3HbIX CBOOO, B POCCUIACKOM Mnpa-
Bonopsake. M3ydaeTtca paspbiB Mexay HOPMaTUBHbIM COOEPXAHMEM W CMbICSIOM COOT-
BETCTBYHOLLMX HOPM KOHCTUTYLIMN N 3aKOHOOATENLCTBA U UX NPUMEHEHNEM B CyaebHOol 1
NMPaBONPUMEHUTENBHOM MPaKTUKE, B PaKypce COOTHOLUEeHUS PakTUYHOCTU M HOPMaTUB-
HocTu. lNepeHeceHHble M3 3anagHbiX NPaBOMNoOpPsSAKOB NMbepasnbHble HOPMbI OKal3anCb
MA0X0 NOAXOASALLUMMU K CUMBOMNYECKOMY NPOCTPAHCTBY NMOCTCOBETCKOM Poccumn, kotopoe
Bce 60siee OPUEHTUPYETCH HA UAEHTUYHOCTb U TOe PENUTnS BbICTYNAET B Ka4eCTBE UAEH-
TMOULMPYIOLLErOo NpU3Haka HaLMOHaNbHOrO eAUHCTBA Y YacTO UCMOJIb3YeTCs Kak OAUH U3
OCHOBHbIX 9J/IEMEHTOB rOCYAAapPCTBEHHOM naeonornn. B cBa3u ¢ 3TMM KOHCTUTYLIMOHHBIE U
3aKkoHoaTesbHble HOPMbl O CBOOOAE COBECTU HAMOJIHAITCS Ha NPaKTUKe COAEPXaHUEM,
NPOTUBOPEYALLMM NX OHEBUOHOMY CMbICAY. V3-3a OTCYTCTBUSI KyNbTypPbl TONEPAHTHOCTU B
poccuiickoM 0BLLEeCTBE MHOMME HETPAANLMNOHHbBIE PENUIMO3HbIE UCNOBEAAHUS U NPAKTUKA
paccMaTpmBaloTCsl B KQ4E€CTBE COLMANbHO HENMPUEMEMbIX U MO 3TOM NpUYMHE B 00LLeCTBE
Cc030aeTcsl coumanbHbIA HACTPOM, KOTOPLIA OPUEHTUPYET OBLLECTBEHHOE MHEHME NPOTUB
3TUX HETPAANLMOHHBIX penurnii. dopmMasnibHO NOAYNHEHHbIE TOJIbKO OYKBE 3aKOHa, Cyabu U
rnpasonpuMeHnTenn GakTnyeckn okasblBatoTCs NoL BO3LENCTBMEM MHOXECTBA (PakTopoOB,
cpean KOTOPbIX MOXHO Ha3BaTb pa3HOro poga nporpamMmHbie 3asBAEHUS U Oeknapauum
pykoBOAMTENEN rocyAapcTBa M NpeacTaBmTesnien OpraHoB BNacTy 1 AaBfieHne CO CTOPOHbI
006LLEeCTBEHHOIO MHEHUS. DTO NPUBOANT K TOMY, HTO BEPOYYEHUS «TPAANLIMOHHbIX» PENUTUIA
nocteneHHo GakTUYeckn CTanun 4acTbio POCCUNCKOro NpaBonopsaKa, YTo 0COH6EHHO OTHET-
JNINBO NPOSIBASIETCS B HEAABHMX 3aKOHOAATESIbHbIX MOMpPaBkax O 3aLuTe YyBCTB BEPYOLLMX U
B NPaKTUKE MPUMEHEHMUSI aHTUSKCTPEMUCTCKOrO 3akoHoaatenctea. C dpnnocodcko-npaBo-
BOW TOYKM 3PEHNSA CUTYaLMSA AEMOHCTPUPYET HEOAHO3HAYHOCTb B3AVMIMOCBS31 HOPMATUBHbIX
NpaBonooXeHUin 0 cBo6oAE COBECTU U DaKTUHECKMX PAMOK UX MPUMEHEHWNS B POCCUNCKOM
npasonopsake. MNprmep 3aTor HEOAHO3HAYHOCTU COOTHOLUEHNSA HaKTUYHOCTU N HOPMaTUB-
HOCTW NPUMEHNTENBHO K 3aLLMTE PENUTMO3HbLIX CBOOOA AaeT OCHOBAHUS AN15 NMPeanosioxe-
HUA 006 aKTyaslbHOCTU U3YHYEeHUs B3aUMOAENCTBUSA Pa3nyHbiX GOPM PaKTUYHOCTU U HOpMa-
TUBHOCTU TaKXe 1 B APYrux cepax NpaBoBOro PeryavpoBaHus.

! CraTbs IIOATOTOB/IEHA B pe3yybTare uccnegosannsa Ne 18-1P-01, moggepskannoro H/AY BIID —
Cankr-IletepOypr.
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KniwouyeBbie cnosa

penurnosHblie cBo604bl, MPaBOBOE PEryNMPOBaHNE, HOPMATUBHAsA cuna hakTUYeckoro, me-
TOO0J/I0TMS NPABOMNO3HaHWSA, NPaBONPUMEHUTENbHAs NPaKTUKa, HOPMATUBHOCTb, (akTny-
HOCTb, NMpaBa 4YenoBeka, CyAenckoe YCMOTPEHME.

Bubnuorpaduyeckoe onucaHne: AHTOHOB M.B. HOpmMaTMBHOCTbE 1 PakTUYHOCTL B 3aLLmTe
penurno3Hbix ceobog, // Mpaso. XypHan Boicluei wkonbl akoHoMukn. 2018. N2 3. C. 24-49.

JEL:KOO; YAK:340, 342 DOI: 10.17323/2072-8166.2018.3.24.49

BBepeHue

IOpupnyeckas mpakTuKa HepelKo Ipefo/iaraeT BO3MOXXHOCTb BBIXOfja Ha
Takue GpunocopcKo-npaBoBbie BOIPOCHI, KaK IPUPOA Y UCTOYHMKY HOPMATHB-
HOCTH, TIpefe/bl U YCIOBYS IOPUANYECKOTO TTO3HAHUA, KPUTEPUN MCTUHHOCTH
(KOpPEeKTHOCTM) OPUMYECKNX BBICKA3bIBAHMIL, TPAHMUIIBI TOMKOBAHUS U T.H.
B sToM ¢unocopcko-npaBoBOM KOHTEKCTe OCOOYI0 3HAYMMOCTb IpHoOpeTaeT
npo6eMaTnka COOTHOUIeHNsT GaKTUIHOCTU ¥ HOPMATUBHOCTHU B IIPAaBOBOM pe-
TY/IMPOBAHUN: IPU KaKUX YCIOBUAX HAOOP COLMATbHBIX 1/ VI IICYIXO/IOTNYeCKIX
(akTOB MOXeT IpuBeCTV K (HOPMUPOBAHUIO 005A3aTeNbHBIX HJIA COOMIOfeHNS
IpeAIMCaHNil WM K M3MEHEHUIO COflepXKaHMsA yyKe CYLIeCTBYIOUIMX IIpefIca-
HUl (HOpM). ITO U ecTh IpobieMa B3auMOCBA3Y PaKTUYHOCTY ¥ HOPMATVBHO-
CTH B IIpaBe.

B 1eioM BbIJIeNAI0TCS IBa OCHOBHBIX MTOAXOA K 3TOi mpobnemarnke. C OHOI
CTOPOHBI, YKa&KeM Ha TPAUIVIO, YTBEPXKAAIOIIYI0 He3aBUCUMOCTb Cepbl HOp-
MaTVBHOTO PEryInpoBaHMs OT Mupa GaKTUIHOCTY — TaKasl TPALULIVS B UCTO-
pun punocodun 6b1Ia HAITARHO 3amoXKeHa ¢punocodueit V1. Kanra c ee yuennem
0 IBYX MMpax (ZOJDKHOTO M CYILero), a B ¢pyn1ocodpCcKo-IpaBOBOIl MBIC/IV HAIIIA
K/TacCHYeCKOe BOIUIOLIeHYe B 41icTOM yueHuu o npase [ .Kenbsena. C gpyroii cto-
POHBI, MO>KHO YIIOMSIHYTb COLIMOTIOTMYECKIE Y IICUXOIOTYECKIe YIeHNs O TIpa-
Be, KOTOPbIE YTBEPXK/JAIOT eVTHCTBO HOPMAaTUBHBIX 1 (PaKTUIECKUX OTHOIICHNII,
U3 Yero Jie/asicsi BHIBOJ, YTO U3 OIIPEeie/IEHHOTO coyeTaHusi (paKTOB MM IMOLIMIT
HEIIOCPEeJICTBEHHO C/IeflyeT UX 00sA3bIBAIONIVIT XapakTep, 4To [. EnmnHek ygauHo
Ha3BaJl «KHOPMATMBHOI CUION (akTmdeckoro». IIomoOHbIN CTpoOil Mpaeil Hallenl
000CHOBaHMe Y TaKUX aBTOpPOB, kak O. Dpmux win JI. TleTpaskuikuit u ux mo-
CTIeffoBaTeelt, a TaK)Ke Y MHOTOYMC/IEHHBIX CTOPOHHIMKOB IIPAaBOBOTO peaj3Ma
Y CME)XXHBIX HaIlpaBJIeHNUI.

B HacTosmeit paboTe MBI pacCMOTPUM COOTHOIIeHMe (PaKTUIHOCTI U HOP-
MaTVBHOCTY B PeryIMpOBaHUM PEIUTMO3HBIX CBOOOJ B POCCUIICKOM IIPaBOIIO-
psifike. ITOT PaKypc MO3BOJISAET JOIOTHUTENBHO (HAPSIAY C APYTUMU MIPUIMHAMMA
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COIVIAJIPHOTO, IO TUYECKOTO VM IHOTO XapaKTepa) 0ObsCHUTD Pa3pblB, KOTOPBII
HaO/TIofjaeTC MeX/[y HOPMAaTUBHBIM COfiep>)KaHVMeM M CMBICIOM COOTBETCTBYIO-
mux HopM Koncrturynunm Poccuiickoit depepanum 1 3aKOHOATENbCTBA, U MIPU-
MeHeHNeM, KOTOpOe 3T) HOPMBI HaXO[AT B CyAeOHOI U IIPaBOIPUMEHNUTEIbHO
npakTykoil. IlepeHeceHHble U3 3ala{HBIX IPABOIOPSIKOB IMOepaTbHble HOPMBI
IIJIOXO TOAXOJAT K CMMBOIMYECKOMY IIPOCTPAHCTBY IOCTCOBETCKOI Poccnn, Ko-
TOpOe Bce 60/Iee OPMEHTHUPYETC s Ha Pa3HOTO poja UIeHTUTAPHBIE IVNCKYPCHI, T/ie
penurus BHICTYNAeT B KauecTBe UICHTUPUIMPYIOLIEro IpU3HaKa U CMMBOJIA Ha-
LVMOHAJIBHOTO €JVHCTBA VM 9aCTO VICIIONb3YeTCA KAaK OfMH M3 OCHOBHBIX 3/IEMEH-
TOB TOCY[apCTBEHHOI Mpeonornu. Takoe NpOTUBOJENCTBUE CUMBOIMYECKOTO
NOpAgKa HOPMATVBHOMY BMELIATeIbCTBY BIIOIHE MOXKET IIPUBECTYU K VICKa KEHIIO
CaMMX HOpM®.

B 1O Xe camoe BpeMA OTCYTCTBME KYIbTYPbl TOJIEPAHTHOCTM IPUBOJSUT K
TOMY, 4TO C/Ie[OBaH/€ MHOTMM HETPAJVIMIOHHBIM PEIUTMO3HbIM MCIIOBENAHN-
SAM ¥ TIPAKTUKaM pacCMaTpUBAIOTCA OOIIECTBOM B KayeCTBe «HAPYIIEHMs HOp-
MbI». IIpy 3TOM OTCYTCTBYeT 4eTKO€e IIOHMMAHME TOTO, Ifie IPOXOAUT BOJOPa3-
e/l MeX[y pasmMYHbIMM QOpMaMy COLVIaIbHOM HOPMATMBHOCTM: IIPAaBOBOI,
pennrnosHoit, aTndeckoit. Ilo 9Toit mpuunHe B 00IIeCTBe CO3[jaeTCsI HACTPOIL,
KOTOPBIJI OPMEHTHPYET 00LeCTBeHHOe MHEHVE IPOTUB STUX HeTPAAMIIMOHHBIX
penuruit. PopManbHO MOAYMHEHHBIE TOTIBKO OYKBe 3aKOHA, CY[bJ U1 IIPABOIIPH-
MeHuTem GaKTUIeCKV OKA3bIBAIOTCS MOJ] BO3JIEIICTBYIEM MHOXeCTBa (paKTOPOB,
cpeny KOTOPBIX IpeX/ie BCEr0 Ha30BeM MJIe0/IOrYecKoe AaBjieHne (Jalie BCero
KOCBEHHO€) TOCYIapCTBEHHBIX B/IaCTell (Pa3HOTrO pofia IpOrpaMMHBIE 3asIB/ICHVS
U leK/Iapaluy pyKoBOAMTeNell TOCyAapCcTBa U JiesTeNell OpraHOB BIACTH) U JaB-
JleHNe O0IeCTBEHHOIO MHEHUS .

B 3T0I1 mepcreKkTuBe IPOCIeXKUBAIOTCA BAMAHUSA, IOJ, [eJICTBYEeM KOTOPBIX
CYIBI U1 IPAaBOOXPAHUTEIbHbIE OPraHbl ISMEHSAIOT IIPABOBbIE TEKCTHI TMOepab-
HOJI HaIIpaBJIeHHOCTYU B CTOPOHY UX 60Jiee KOHCEPBAaTMBHOIO IpouTeHNs. B aTom
K€ HAIIPaBJIEHUV PA3BUBAETCA M 3aKOHOJATENIbCTBO, B PaMKaX KOTOPOro BBO-
IATCS M 00OCHOBBIBAIOTCA TaKMe [UCKPYMUHALMOHHbBIE ITOTIOKEHNUsA, KOTOpbIe

2 Bourdieu P. The Force of Law: Toward a Sociology of the Judicial Field // Hastings Law Journal.
1987. Ne 38. P. 805-853; Latour B. La fabrique du droit: Une ethnographie du Conseil d’Etat. Paris, 2002.

* Takast Ipo6/IeMaTiKa CyIeCTBYeT He TOIBKO B POCCUIICKOI IopycipyseHiymn. CM., HaIp., aHao-
TMYHbIe VICCTIeOBaHMs aMepUKaHCKuX npaBosenos: Idleman S. The Role of Religious Values in Judicial
Decision-Making // Indiana Law Journal. 1993. Ne 2. P. 433-487; Sisk G. et al. Searching for the Soul of
Judicial Decision-Making: An Empirical Study of Religious Freedom Decisions // Ohio State Law Jour-
nal. 2004. Ne 65. P. 421-614; Feldman S. Empiricism, Religion, and Judicial Decision-making // William
& Mary Bill of Rights Journal. 2006. Ne 15. P. 43-57; Bornstein B., Miller M.. Does a Judge’s Religion
Influence Decision Making? // Court Review: The Journal of the American Judges Association. 2009.
P. 112-115; Griffen W. The Case for Religious Values in Judicial Decision-Making // Marquette Law Re-
view. 1998. Ne 81. P. 513-521; Lipez K. Is There a Place for Religion in Judicial Decision-Making? // Touro
Law Review. 2015. Ne 1. P. 133-148.

26



M.B. AHTOHOB. HOpMaTUBHOCTb 1 (pakTUHYHOCTb B 3aLUNTE PEIUTMO3HbIX cBo60A. C. 24-49

IIPOTUBOpeYaT KaK KOHCTUTYIVIOHHBIM IIPYHIIMIIAM U TAPAaHTVAM, TaK Y MEXIY-
HapOJHO-TIPAaBOBBIM 00s13aTenbcTBaM. 10, 4TO 9TU 3aKOHOAATETbHbIE HOBOBBEJIe-
HIISI MOTYT 06/1eKaThcs B GOPMY TaKMX IPOIO3NIINIL, KOTOpbIe pOpPMaTbHO He AB-
JISTFOTCS YUICKPUMMHAL[MOHHBIMY, HO BBU/JY HEKOHKPETHOCTY Vi MI€OTTIOTMYEeCKOI
Harpy3Ky Ha ITPaKTVKe HEeVI3MEHHO OKa3bIBAIOTCSA PEIPeCCMBHBIMYU K MEHbBIIVH-
CTBaM?, CyTH fie/la He MEHSET.

Hipke MBI paccCMOTpPUM HEKOTOpbIE aCIeKThI IIPABOBOIO PEryIMpOBaHMS pe-
JINTMO3HBIX CBOOOJ, KOTOPBbIe MO3BOISIOT CHENaTh BBIBOJ O BIVMSHMM COLAsIb-
HBIX HACTPOEHMI, TPAAMIVOHHOTO MEHTAINTETAa U MIEeOIOTNIeCKUX YCTaHOBOK
Ha (aKTuyecKoe M3MeHEeHJe COIEP)KaHNs COOTBETCTBYIOLIMX IPABOBBIX HOPM
VI IPYHLIMIIOB IIPU VX MICTOJIKOBAHUY VI IIPUMEHEHMM. DTV BBIBOABI O BIIVITHNUMN
TaKoro (pakTUIeCKOro KOHTEKCTa Ha HOPMAaTUBHYIO cepy He JO/DKHBI paccMa-
TPUBATHCSI KaK 0OOCHOBaHNE WM KaK OCYXK/IeH)Ee COOTBETCTBYIOINX MPAKTHK.
[TpuBoAUIMBIe B HACTOSALIEI CTaThbe COOOpa>KeHMsI MPU3BAHBL TUIIb IPOJIEMOH-
CTPUPOBATh ONACHOCTb MOAMEHbI (POPMATbHO-IIPABOBBIX IPEIICAHNI BCIKO-
ro poja aKCMOTOTMYECKVIMI VMV VJeHTUTAPHBIMY JIUCKYPCaMy, 13 KOTOPBIX MX
aBTOPBI MOTYT BBIBOAVITH HOPMATMBHBIE CTIEACTBYIA, TMIIAOIVE VIV OTPAHMIMN-
BaloIIVie I0PUNYECKYIO CUIY TTOJIOXKEHNII 3aKOHONATENbCTBA MM KOHCTUTYIV-
OHHBIX rapaHTUIL.

HekoTopblie MeToA0NOrM4eckue coodopaxeHusa

Penurnosnas Bepa oxBaTbIBaeT IMPOKUIT KPYT IPOABIEHNUIN Y€T0BEYECKOIO
lyXa, a CaMyl pe/IUTMO3HbIe BEPOBAHNA XapaKTepMU3YIOTCA 6€CKOHEUHbIM MHOTO-
obpasueM ¢GopM, BKIIOYAA U Pa3INYHbIE MIOHATUA O JOINYCTUMOI CTEIeHN pe-
nurnosHoit csobonpl. Cos3faTh B 9TOM 00MAaCcTH pasyMHble, IpefcKasyeMble 1
3¢ deKTNBHBIE IPABIIIA Y TOTYMHUATD AEVICTBUIO STUX IPABII PEIUTMO3HOE T10-
BefieHNe — 3TO 3ajjaya, peanusalys KOTOpoil o4eHb TPYHHA, €C/IM BO3MOXKHA’.
Bornee Toro, cama 1o cebe nzess MpaBOBOrO HOPMMPOBAHMA PEIUIMO3HBIX CBO-
6ox He GeccriopHa. B npeonoreme nmubepanbroit punocopun modoe pernameH-
TUPYIOlee BTOP)KEHIE TOCYJAPCTBA I CO3[IaBae€MbIX FOCYIapCTBOM HOPM B Jie/ia
4e/I0BEYECKOI COBECTHU U JYXOBHOI JKM3HU MOYKET PaCCMAaTPUBAThCA KaK HEYTO
HefIOIyCTUMOe’.

* B kayecTBe TUIIMYHOTO IIPYIMEPa TAKOIO 3aKOHOJATENBHOTO «(papuceiicTBa» MOXKHO IPUBECTH
SaKOHOJIaTeHbHI)H‘/‘I 3allpe€T Ha MpoIaraHxy HETPAOVIMOHHbBIX CEKCYaTbHbBIX OTHOIIEHUI Ccpenn Heco-
BepILIEHHOJIETHUX, KOTOPBII Ha IIPAKTHKe O3HaYaeT 3aIpeT JMO0BIX MyONMMYHbIX aKIWil B 3aLUTY IIpaB
roMoceKkcyanucros u necousaHok. Cp. aprymenranmio ECITY B perenun ot 20.06.2017 o geny baesa un
npyrux npotus Poccyn (sasgBnennsa Ne 67667/09, 44092/12, 56717/12) // CIIC TapanT.

* Jleopxun P. Penuruosnas ceo6opa // VIsBectns Bysos. IIpaBosenenne. 2015. Ne 6. C. 113-132.

¢ Cm. 0630p aroit npobnemaruku B paborax: Bosx . A., Ilozpeonax C.II., Ysaposa E.A. BepxoBeH-
CTBO IIpaBa U PeIUIMo3Has cBoboma: mpobiemsl paBeHcTBa // VisBecTus By3os. IIpaBoBegenne. 2015.
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BMmecTe ¢ TeM penurnosHas Bepa SIBJISIE€TCS OFHNMM 13 OCHOBHBIX IIPOSIB/ICHUIA
JIYXOBHOCTY, 3HaUMMBIM Ji/IsI TIOAfiep>KaHus TOPsAJKa B OOLeCTBEHHO >KU3HI,
II09TOMY perylaMeHTALMs STUX IIPOSIB/ICHNIT AB/IAETCSA BaKHBIM 9/1eMEHTOM B Me-
XaHM3Me COLMAIbHOTO KOHTPO/IA, B TOM YNC/Ie M JJIS 3alIUThI CAMOJ PeIUTrio3-
HOVT cBOOOJBI OT HeTepnuMocTu’. B mr060M o6miecTBe ecTh aKTHyecKye pam-
KM, KOTOpble GOPMUPYIOT IIPefesibl OCYIIeCTBICHNsI PEUTMO3HBIX CBOOO, TaXKe
eC/M TIO3UTUBHOE MPaBO (3aKOHOAATEbCTBO, MpellefleHTHOe IPaBo U MPOY.) He
COZIEPKUT YeTKUX PAaMOK PeIUTMO3HOr0 MoBefeHMs. boree TOro, HepeKy cuTya-
1uu, Korza pakTUIecKre paMKI 3a/Jal0T MHbIe ITapaMeTPbl OBEIEHNs, YeM HOP-
MBI 0UIMATBHOTO IPaBa, B KOTOPBIX AEKIaPUPYIOTCs aOCTPAaKTHBIE IIPUHIINIIBI
u (hopMasIbHbIE IIpaBa, Ha IIPAaKTUKe He coO/IofaeMble. B Takux cuTyanmsax umeeT
MeCTO AMANeKTHKA HOPMAaTUBHOCTM M (PAaKTUIHOCTU B IIPAaBOBOM peryanpoBa-
HIY, KOTOpas TpebyeT BHUMATETbHOTO PIIOCOPCKO-TIPAaBOBOrO aHAN3A.

Ocobble TPYZHOCTM BO3HMKAIOT B CTpaHaX, KOTOpble (hOpPMUPOBAINICH BHE
[JeHTpa 3alafiHOJ IIPAaBOBOI Tpanuuy (K KOTOPOMY OOBIYHO OTHOCAT CTPaHBI
3anazHoit EBpomnbl u CeBepHOIT AMepuKM) U IOITOMY MOTYT He Pas/ie/siTh IIpUH-
L[MIIOB PEUTYO3HON TOJIEPAHTHOCTY, KOTOPbIe CKJIa{bIBa/NCh B 3anajHoit EBpo-
ne HaunHasA ¢ XVII Bexka — nocne okoHyanuaA TpupnaruaeTHeil BoitHbl. VIMeHHO
3TY MPUHIUIIBI JIe)KaT B OCHOBAHUY COBPEMEHHOTO 3allaJHOTO IIOHVMAaHM Ipa-
Ba C €ro aKIeHTOM Ha He3bI0JIEeMOCTY MHAMBMYa/IbHBIX IpaB U cBobox. B mo-
CllefHee BpeMs CTAHOBUTCS OYEBMHBIM, YTO B HEKOTOPBIX cTpaHax BocTowyHOoI
EBporbl, KoTopsle popManbHO MEpeHsIN 3alagHble IPaBOBble CTAH/APTBHI, 3a-
KpenuB UX B KOHCTUTYIVIAX 1 3aKOHAX, HO B KOTOPBIX 3aIlaHast IpaBOBas Ky/lb-
Typa IOKa YKOPEHWIACh HEIPOYHO U IOBEPXHOCTHO, BCE Yallle BO3HMKAET Ha-
IpsDKeHVe MKy Pa3sHbIMU BYJaMJi HOPMAaTVBHOTO PEryIMPOBAaHMA IIPEeIOB I
dbopM BepomcroBeaHus, MeX/Y IPaBOBBIMU TeKCTaMy MOepaabHOI HaIpaB-
JIEHHOCTM U MIX KOHCEPBAaTUBHOI MHTEPIPETALVell B OPUANIECKOM CO00IIeCTBe
1 B 0011eCTBE B LieJIOM®.

C OmHOJI CTOPOHBI, MOTYT CYIeCTBOBATh OQUIINAIbHbIE HOPMBI IIpaBa, MPo-
BO3IJIAIIAIONIEe CBOOOY COBECTH, 3aIlpeT AUCKPUMUHALINN PETUTMO3HBIX MEHb-
IIVMHCTB VIV VHBIE BO3BBIIIEHHbIe NPUHINIBL. C OPYyroii, STMM HOpPMaM MOTYT
IPOTUBOCTOATb HOPMBI «’KMBOTO IIPaBa», T.e. GaKTUUECKMIT IOPS/IOK COLMab-
HOTO B3aMMO/VICTBUS B 00IIeCTBe, KOTOPDIN BKIIOYAET TO, KaK OdUIMaIbHble
HOPMBI VIHTEPIIPETUPYIOTCA U MIPUMEHSIOTCA CYAbAMU U JPYTMMU IPaBONIpUMe-
HUTEIAMM, B KAKOM IOJIUTUYECKOM VI KY/IBTYPHOM KOHTEKCTEe IPOVCXOANT 3TO

Ne 6. C. 91-112; Mapkosa E.H. O (He)BO3MOXXHOCTI OrpaHMYeHUA BHYyTpeHHell cBoboxbl permruiu (fo-
rum internum) // KOHCTUTYIIMOHHOE M MyHUIIMIIATbHOE TIpaBo. 2017. Ne 10. C. 26-33.

7 CM. ymadHble pacCyxeHus 06 9ToM «Il1apajoKce TONepaHTHOCTI»: IHeenv K. IIpaBo Kak Heob-
XOfIIMOe YCIIOBYE Pe/INTIO3HON cBo6oxbI // VIsBecTus Bysos. [IpaBosenenne. 2015. Ne 6. C. 151-172.

8 CM. 0 COCTOAHMM JIeTI C PeIUInO3HbIMK cBoOomamu B Poccun: ITuenunuyes A.B., 3azpebuna J.B.,
Jlynkun PH. CBo6opa coectn B coBpeMerHoi1 Poccun. M.: Cosa, 2017.
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VICTOZIKOBaHMe. B Tak Ha3bIBaeMBbIX «II€PEXOLHBIX» 00IeCTBAX TN HeODUIIMaIb-
Hble HOPMBI HEPEKO OCHOBAHBI Ha KO/UIEKTMBMICTCKOI MEHTA/IbHOCTI C KOHCep-
BAaTMBHOII TeHJIEHI[Vell K IPeAIIOYTeHNI0 IHTEPECOB COLMAIbHOTO Le/IOT0 Hepey
VIHAUBU/YaIbHON CBOOOMOIL BbI6Opa’. B 9TOM OTHOLIEHNN ZOMUHMPYIOLIAs pe-
JINTYIS 9aCTO PACCMATPUBACTCS KaK OJIHA 13 OCHOB COLMA/IbHOTO eMHCTBA Y CTa-
OmIbHOCTH, a 60pbOa 3a IIpaBa PEUTMO3HBIX MEHBIIMHCTB — KaK yIpo3a 9TOMY
efuHCTBY. Bo3MoXkHa M obpaTHas cUTyauus, IIPU KOTOPOIN CyneOHble OpraHbl
PACLIMPAIOT Ipefe/bl PeIMTUO3HBIX CBOOOJ, 32 CYET PacIIMPUTENTBHOTO UCTON-
KOBaHMSA IIPABOBBIX HOPM IV IPVMEHEHNUS HaJIIO3UTUBHBIX IIPaBOBBIX IPVH-
nunos'’. Het HUYero y[uBUTEIbHOTO B TOM, YTO TaKOE€ «KIBOE IIPaBO» («IPaBoO
B JIeVICTBMI») MOXeT OKa3bIBaTh B/IUAHME Ha (POPMUPOBAHNE MHTEPIPETAIVIOH-
HBIX COOOIIeCTB B PaMKaxX TOTO VIV IIPABOHOPSAKA M B KOHEYHOM CUeTe IpH-
BECTY K IePeTO/IKOBBIBAHNI0 HEKOTOPBIX HOPM «IIpaBa B KHUTAX» BOIPEKN UX
OyKBa/IbBHOMY CMBICTTY'!.

C TOYKM 3pEeHMS ITOTO «KMBOTO IPABA» PEIUTMO3HbII TUTFOPAIN3M JAJIEKO He
BCErfla MOXKET HAUITH IIPaBOBYIO 3aLINUTY B CyaX, Aaxke ecmu (OpMaaIbHO TaKO
IUTIOPA/IVI3M IIPU3HAETCA M TapaHTUpYeTcs opuuyanbHbIM mpaBoM'”. ITosTomy
peasibHOe Cofiep>KaHe M Ipefie/ibl PETUTMO3HOI CBOOOIBI B 001IeCTBE HAa CAMOM
Jiefie 3aBMUCAT OT TOTO, KaK COYeTAITCA opMIMaTbHOE IPaBO 1 KUBOE IIPaBo, B
KaKOM KOHTEKCTe IPUHMMAIOTCS PelIeHVsI OTUTUYEeCKIIX JIN/ePOB, 3aKOHOJaTe-
JIeit, Cyfieil M IPYIMX Y4aCTHMKOB IpaBonopsaka. CopiepyKaHue 9TOro Colmab-
HOTO KOHTEKCTa MOXKeT (POPMY/INPOBATHCS C OTCBUIKOI Ha TaKue KOHCTPYKIINY,
KaK, HallpuMep, <KOHCTUTYLMOHHbIE IIEHHOCTI» VM «KMBasi KOHCTUTYLIUA», KO-
TOpBIEe BBICTYIIAIOT B KaueCTBe IIPIeMOB apryMeHTALUI [PV OTPaHNYEHNM IIPaB,
3aKpeIUICHHbIX MO3UTMBHBIM 3aKOHOJATeIbCTBOM. Tak (akTuyecKue CoLmasb-
Hble CBSI3U M CUTYAL[UM MOTYT HOCPEACTBOM IIOZOOHBIX IIPUEMOB apryMeHTaLin
TpaHCPOPMUPOBATLCA B HOPMAaTUBHbIE KOHCTPYKIMM (BBOJALINE TIPABOBbIE 3a-
IIPeThI, paspelleHyst WK IPeIICAHNs), YTO IPUBOAUT K MX KOCBEHHOI MHTe-
Tpalyi B IPaBOIOPSIOK.

® Cp.: Kharakhordin O. The Collective and the Individual in Russia: A Study of Practices. Berkeley,
1999.

1" Cwm., B vactHOCTH, pakTuKy ECITY 10 3a1muTe penrnosHeIx cBo6on: Mepook [c. 3aura mpasa
Ha CBOOOZY MBIC/IY, COBECTH U PEJIUTUY B paMKaX EBpoIIeiicKoil KOHBEHIIMN O 3allUTe IIPaB YelOBeKa.
Bopomnex, 2014.

1 Cm. o mpobnemaruke KOH(IMKTA IPAaBOMOUNIT 11 0OSA3aHHOCTEN, CO3/JaBaeMbIX B COBPEMEHHBIX
obuiecTBax Yepes IPaBOBOE I Pelurino3Hoe peryauposanue: Lyxxa JI. IlpaBo versus pemurus // Us3-
Bectus Bysos. IIpaBosegenne. 2015. Ne 6. C. 173-195.

2 Puuapocon . CounmanbHoe KOHCTPYMpPOBaHNe IpaBOBOro Ivmopanmsma // TocymapcTso, pe-
nurus, 1epkoBb B Poccun n 3a py6exxom. 2013. Ne 2. C. 40-62; Merry S. Legal Pluralism and Legal
Culture: Mapping the Terrain / B.Z. Tamanaha et al. (eds.). Legal Pluralism and Development: Schol-
ars and Practitioners in Dialogue. Cambridge, 2012. P. 66-82.
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UcTopuko-coumnanbHbli KOHTEKCT

CnepmyeT 0CTaHOBUTBHCA HAa KPAaTKOM ONMCAHMM MICTOPUKO-COLMATBHOTO KOH-
TEKCTa, B KOTOPOM C(OPMUPOBAINCH U JIeICTBYIOT IIPAaBOBble HOPMBI U TIPUH-
IIVIIIbI, KAacaloLecs PeIMrMo3HbIX cBobon B Poccum. Kak m3BecTHO, B MMIle-
paropckoit Poccun IlpaBocnaBrasa llepkoBb mocne 1721 ropga crana 4acTbio
rocymapcTBeHHoro anmapara (Careitmnii CHHOZ), a IIEPKOBHOE IIPABO COCTAB-
JIAIO 9acTh OQUIIVAIBHOTO IIpaBa, KOTOpOe OT MMEHMU TOCYAapCTBa peryampo-
BaJI0 MHOTOYMC/IEHHbIE BOIIPOCHI, BK/IIOUas CEMEIHOE U HaC/IeICTBEHHOE IIPaBo.
[IpaBocaBHOE BepOUCIIOBEIAHME BXOAMIO B YUCIO TPaKTAHCKUX OO0S3aHHO-
CTell TOCYapCTBEHHBIX CTY>KAIVX (32 MCK/TIOUeHNEM HEKOTOPBIX «MTHOCTTABHBIX»
YTHOBHUKOB), OBIIO KpUTEpUeM JIOSTIBHOCTY M OJJHOV M3 OCHOB O(UI[MATbHON
UJIe0NIOTUI: BCIOMHMM (GopMyity Tpada YBapoBa «IIpaBOC/IaBle, CaMOfepKaBle,
HapOJHOCTb», I7ie IPABOCIABME CTOAIO Ha IIEPBOM MeCTe. ITO 3aTPYAHANO CBO-
OOIHBIN PeUIMO3HbIN BBIOOP M BBIPA)KEHNE MHEHMIT 110 PETUTMO3HBIM BOIIPO-
caM, OTPaHN4MBas IpaBa TeX, KTO K JOMVHUPYIOLIEN pe/Iuruy He IpYHAIexan".

Jlo Havanma XX BeKa pOCCUIICKO€E IIPABO NMPAKTUYECKN He IIPU3HABATIO PEIUTN-
03Hoi1 cBo6ozbL. JInmb B 1905 roxy Ykasom «O6 ykpernyieHnr Hadal BepOTEPIIN-
MOCTI» OBUIO IPU3HAHO MIPABO IIepeXofja U3 IPaBOC/IaBYA B IPyTye KoHpeccnu,
U TeM CaMbIM BBeJleHa OIpaHNYeHHasd CBoOopa BepoucnosemaHuA. Manugect
17 oxtabpsa 1905 r. «O6 ycoBeplIEHCTBOBAHUM TOCYAAPCTBEHHOIO MOPALKa»
cpemy APYrUMX KOHCTUTYLMOHHBIX TapaHTUII IpaB IOJJAHHbBIX IIPOBO3IIACUII
cBobopny coectn'’. Ho 3T0 He cMOI/IO TOZOPBATh JOMUHYPYIOLIETO MOTOXKEHNUA
[TpaBoCIaBHOM LIEPKBY M YPaBHATD B IIPaBax pelMurnosHble KoHpeccyun. Bekope
HacTasa 310Xxa KOHTppedopM, a TOTOM peBOIOIMOHHBIe COObITH 1917 Tozxa mo-
CTaBI/IU BOIIPOC O CBOOOJIe COBECTN B COBEPIIEHHO MHOJ KOHTEKCT.

Hecmotps Ha npoBosrianieHyne cBo6oxnbl coBectu B CoBerckoir Poccun', pe-
NUTMO3HAasA Bepa C TOYKM 3peHMsA KOMMYHUCTUYECKON UEONOTUN paccMaTpuBa-
JIach KaK IIePEXXNUTOK IIPOIIIOTO U KaK M/EHBI IPOTUBHIK COBETCKOI BIacTu'S.
Tak, B 1919 rogy B mporpamme 6OJbIIEBUKOB IOJYEPKUBAIOCD, YTO «IIAPTUA

B Onasch K. Grundziige der russischen Kirchengeschichte. Gottingen, 1967. S. 88-125.

4 Cagponos A.A. CBo6OfA COBeCTI 1 IIPAaBOBOE TOCYFAPCTBO B KOHTEKCTE pedpopM roOCyfapCcTBEH-
HO-KOH(eCCHOHA/IbHBIX OTHOLIEHNIT B Io3HeuMIepckoit Poccun // Ipaxparckoe obiectBo B Poccun
u 3a pybexxom. 2015. Ne 2. C. 34-38.

5 Iexpet Cosera Haponubix Komuccapos PCOCP ot 20 stuBaps 1918 1. «O cBoboze coBectH, Liep-
KOBHBIX I pe/IUTMO3HBIX oO1mecTBax» // lekpersl CoBetckoit Bractu. M.., 1957. T. 1. C. 373-374; cT. 13
Koncturynyn PCOCP (npunara V Beepoccniickum cpesgom Cosetos 10 urona 1918 r.) // Cobpanne
ysakoHenuit PCOCP. 1918. Ne 51. Cr. 582; Jlekpet Coseta Hapopubix Komuccapos PCOCP or 23 an-
Bapsi 1918 1. «O6 oTfeneHNN LepKBM OT TOCYAPCTBA M LIKOMBI OT LiepkBu» // CobpaHye y3aKOHEHM
PCOCP. 1918. Ne 18. Cr. 263.

16 Cp.: Jlenun B.J. O6 oTHOMIEHUN paboueit mapTuu K penvruu / Jlennn B.JL. ITonu. cobp. cou. M.,
1968. T. 17. C. 415-426.
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CTPEMMTCS K IOJTHOMY Pa3pYLIEHNIO CBA3U MEX/1y 9KCIUTyaTaTOPCKMUMM K/IacCaMy
Yl OpraHm3alnyell peuruo3Hol Mpomaral/sl, CORENCTBYs HAKTUIECKOMY OCBO-
OOXKIEeHNIO TPYAAIIMXCA MAacC OT PeIUTIO3HBIX IIPEAPACCYAKOB I OPIaHU3YA ca-
MYI0 HIMPOKYIO HAYYHO-IIPOCBETUTEIBCKYIO M aHTUPENUTMO3HYIO IIPOIaraHpy»'’.
B nocnenyroieM 3T0 OTHOLIEHE COBETCKOV BIACTU K PEUTUN, HECMOTPs Ha KO-
neb6aHus MeX/Y BOMHCTBYIOLIVM aTer3MOM U OoJiee parMaTu4ecKuM OTHOILIIe-
HIIEM K Pe/IUTNH, He TIPeTepIIeNio CYIIeCTBEeHHBIX n3MeHeHu . B 1954 roxy 6110
HOATBEPK/JEHO, YTO «KOMMYHUCTUYECKasA apTHUs BOCIUTBIBAET COBETCKUX JIIO-
Jielt B yXe Hay4HOTO Marepyaay3Ma U BelleT UJeiiHYI0 60pb0y ¢ pennrno3Hoin
UJIe0NIOT1eNl KaK C aHTVMHAYYHOI upieonorueii»'®. Te ske camble BBIBOZBI I€/Ia/TNCh
U B IIepuoy, 3acTos’’.

Taxum o6pasom, penurnosHsie cBo6oypl B CoBeTckoit Poccun Haxomammuch B
IBYCMBICTIEHHOM ITOTIO>KeHVN. C OIHOJ CTOPOHBI, OHV ObUIN I0PUANYECKU TIPU-
3HaHBI, HO C IPYTOil CTOPOHBI B paKypce KOMMYHUCTUYECKOI UI€O/IOTUY OHU
paccMaTpuBaINCh KaK BeCbMa Bpe[IHble 1 OIacHble. B 3TOM OTHOLIEHUM [BOe-
MBIC/IVIE COBETCKOTO IpaBa’’ IPOSAB/ANOCH 0COOEHHO OTYETIMBO: (POPMAIbHO
peMUrno3Hble BEpPOBaHMS U 0OpsAbI ObIIN He 3allpelieHbl, HO (paKTU4ecKu CBsI-
LIIeHHVK! ¥ BepYIOlye B TOfibl CTAJIMHCKUX pelpeccuil MoABepraaich MaCCOBbIM
pernpeccusaM 3a cBoe Bepoucnosenanue’. [Tocne cTaIMHCKMX YMCTOK M XPYILeB-
CKOJ1 aHTUPE/IUTMO3HOI KaMIIaHUM MACCOBbIe ITpec/ielOBaHNA IPeKPaTUINCh, HO
HaIIPS>KEHHOCTb B OTHOIIEHMAX MEX/Y PeINUTHell ¥ TOCYJapCTBOM COXpaHA/IACh
1o 1990 ropa, xorga 6s1 mpuHAT 3akoH CCCP «O cBobofe coBecTn»?, 3a KOTO-
PBIM BCKOpe MOCTIef0BaI aHaIOrMuHbI 3akoH PCOCP>.

17 TIporpamma Poccuiickoit KOMMYHUCTHYECKOI apTyu (60/nbleBUKOB), puHATad Ha VIII chesae
(18-23 mapra 1919 1.) // Crenorpamma VIII cpesga PKII(6). M., 1919.

18 Tlocranosnenne IIK KIICC ot 10.11.1954 «O6 oumbkax B MpOBEfeHNI HAYIHO-aTEUCTIIECKOIT
Ipomnarasysl cpenyu HaceneHus» // O permruu u repksu. COOpHUK foKyMeHTOB. M.: ITonmmtusaat, 1965.
C.77.

1 Usanos A.J., Jlo6asoe I1.K. ITonntuka COBETCKOrO FOCYAAPCTBA II0 BOIIPOCAM PEIUTUN U LIePK-
BU. M., 1973; Luchterhandt O. Der Sowjetstaat und die Russisch-Orthodoxe Kirche. Eine rechtshisto-
rische und rechtssystematische Untersuchung // Abhandlungen des Bundesinstituts fiir ostwissenschaftli-
che und internationale Studien. 1976. Bd. 30.

% HekoTOpble MCCIEOBATENN YKa3bIBAIOT HA MApa/IeIbHOE CYIeCTBOBAHNME B COBETCKOM IIpaBe
o¢uanbHOr0 3aKOHOAATENBCTBA, OTHOCUTENIBHO 3P ()EKTHBHO IPUMEHSIBIIETOCS B CY/AaX /IS 3aLIUTHL
pas, 1 (PaKTIIeCKOro IPMMEeHEHNs 3aKOHOB 110 YCMOTPEHNI0 (YKa3aHUI0) BIACTell B 0COOBIX CIy4YasiX,
4TO CO3JABAJIO «YaTUCTUIECKYIO CUCTeMY IpaBa 1 Teppopa». Cm.: Sharlet R. Stalinism and Soviet Legal
Culture / R. Tucker (ed.) Stalinism: Essays in Historical Interpretation. New York, 1977. P. 168-178.

I Casenves B.H. CBo6oza coBecTu: ucropus u Teopus. M., 1991.

2 3akoH CCCP or 1 okTsa6pst 1990 1. Ne 1689-1 «O cBobOfe COBECTH U PENUTMO3HBIX OpraHm3a-
unAx» // Begomoctn Cpbesna Haponubix genyTaroB CCCP 1 BepxosHoro Cosera CCCP. 1990. Ne 41.
Cr. 813.

% 3akoH PCOCP or 25 okts16ps 1990 . Ne 267-1 «O cBobone BeponcrnoBenanuit» // Begomoctu
Cpesna Hapoaubix fennyTaTos PCOCP u Bepxosroro Cosera PCPCP. 1990. Ne 21. Cr. 240.

31



lpaBoBasi MbIC/lb: UCTOPUSI 1 COBPEMEHHOCTb

KoHern, coBeTckoro pexmma 03HaMEHOBAaJ POCT IOMYAAPHOCTYM PEIUTUN B
poccuiickoM obijectBe. Penurus 6b11a 100 NYeCKIM IPOTUBHUKOM PeXXuMa
(HecMOTps Ha IIpefTIoNaraeMoe COTPYAHNYECTBO IIePKOBHOTO PYKOBOZICTBA U He-
KOTOPBIX CBSIIEHHNKOB C CEKPETHBIMM CITY)KOaMy) U TIOCTIe ero IaJieHus CMOI/Ia
BOCIIO/Ib30BAaThCA BPEMEHHBIM OTCYTCTBMEM TOCY/JapCTBEHHOI naeonorun. B or-
mnave ot 3anajgHoit EBpomnbt u CIIIA, roe 60oppba 3a mpaBa 4emoBeKa M3Ha4aTbHO
II/Ia IPEXJe BCEro B KOHTEKCTe 60PbObI 3a CBOOOY COBECTH, B ITOCTCOBETCKOI
Poccun (xak, Bupodem, u B [Tonblie, M B APYruX BOCTOYHOEBPOIENCKUX CTpa-
Hax) 60pbba 3a mpaBa YenoBeKa He OCHOBBIBA/IACh HA MIPUHIINIIAX CEKY/IApu3Ma?.
Ckopee Ha060POT, MPUHLINIIBI CEKY/ISIPU3Ma M CBETCKOTO TOCY/apPCTBA aCCOLM-
MPOBA/IVICh Y MHOTMX POCCHSIH C aHTUPEIUTMO3HBIMM KaMIIAaHMAMMU OOJIbIIeBH-
KOB, BOMHCTBYIOIIVM aTe€M3MOM U JPYTMMM IpaKTUKaMy, KOTOpble HapyIlajn
IpaBa 4ejioBeKa. bojiee TOro, HEKOTOpble PeNNIMO3Hble OPraHU3alUy aKTUBHO
00poNMUCh ¢ KOMMYHMCTUYECKOI M/e0IOTHelT U BBICTYIIANN 32 TnbepaibHble pe-
dbopMbl — IOKa3aTeIbHBIM IPUMepOM cTaia no3uuys KaTtommdyeckoil 1jepkBu
B ITonpure B 1980-1990-x rogax. DTUM XK€ MOXXHO OOBACHUTD TO, YTO Pycckaa
[TpaBocnaBuas LlepkoBb (mamee — PIIII) TakKe M3Ha4aIbHO BK/IIOUMIACH B IMC-
KyCCHM O IIPaBax 4e/IoBeKa 1 CBOOOJe COBECTH, IPU3HAIA UX YaCTbIO CBOEIT nfie-
OJIOTUU, XOT B CIIelipUYIeCKOM VICTOJIKOBAaHNUY, VICK/TIOYAIOI[eM PaBeHCTBO IIpaB
BEPYIOLINX Pas3INIHbIX KOHpeccnit®.

Cratbs 13 Koncturynum Poccun 3anpernia co3faHme Kakoi-mmbo rocymap-
CTBEHHOJ npeonoruy, u B 1990-x royax aToT 3ampeT B 061IeM 1 11eJIOM COOIIo-
fancs®, TeM 6osiee YTO YaCThIO TOCYAAPCTBEHHOI MOMUTHKY BO BpeMeHa Ipe3-
nertcrBa b.H. Enpriyaa 6501 pa3pbiB ¢ KOMMYHMCTUYECKVM IIPOLUIBIM (BK/TIOYAst
UZIeI0 eIMHOM TOCY/IapCTBEHHO UIe0/IOrni) 1 CONMVDKeHMe ¢ 3alafHbIMu be-
panbHBIMU CTaHAApTaMU. B OTCYTCTBMe APYIMX BHATHBIX HAppaTMBOB O HAllu-
OHA/IbHOM UAEHTUYHOCTY HEeMaJI0 POCCUSAH CTal0 OTOXKJECTB/IATh CBOI Hallu-
OHAJIbHYIO NIPUHAJJIOKHOCTb Yepe3 CBA3b C PEeNUTMO3HON TpajulMeil, KoTopasd
IPOTUBOIIOCTABIISIIA CeOsT «MHOCTABUION, T.€. MHbIM, <HEBEPHBIM» BEPOMCIIOBE/[A-

* Kanunun C.A. Viges mpaB 4eloBeKa B ITpaBOC/IaBHOM noHuManmu // IIpaso. JKypnan Bricurest
mkonbakoHoMuKy. 2012, Ne 1. C. 164-181; Kpacros M.A. ITpaBa yenoBexa B moHumManuu Pycckoir ITpa-
BocmaBHoN IlepkBu // Ouepku MAEOTOTMM MOCTCOBETCKOTO KOHCTUTYIMOHaMM3Ma. XapbKos: IIpaBo,
2013. C. 122-137.

» Jlyxmepxanom O. IIpaBa denoBeka, cBoOOfja BepoucnoBeganusa u Pycckas mpaBociaBHas Liep-
koBb // IIpaBo. JKypnan Briciueit mkonpr skonomuku. 2012, Ne 1. C. 133-181.

B 4aCTHOCTM, 9Ta AHTUNJIEOTIOTMYECKas HAIIPaBIEHHOCTDb IPOABUIACH B TOM, YTO, B OT/INYME OT
IPYTUX BOCTOUYHOEBPOIIEIICKUX CTpaH, Poccusa He crama mpeciefoBaTh KOMMYHMCTUYECKYIO MIEONIO-
ruto. Cm. aprymenTanuio Koncturynuonnoro Cyna Poccun B ene o sanpere KIICC: IlocranoBnenue
Koncturynuonnoro Cypa ot 30.10. 1992 Ne 9-IT «Ilo mermy o mpoBepke KOHCTUTYLVIOHHOCTH YKa3oB
ITpesugenta PO or 23.09. 1991 Ne 79 ‘O nprocTaHOB/IEHUN AeATIbHOCTI KOMMYHICTNYECKON Tap TN
PCDCP;, or 25.08. 1991 Ne 90 ‘O6 umymectse KIICC n Kommynucrudeckoit maprun PCOCP’ u ot
6.11. 1991 Ne 169 ‘O pmearenbHocTu KIICC 1 KIT PCOCP;, a Taxke 0 IpoBepKe KOHCTUTYLMOHHOCTI
KIICC u KIT PCOCP» // CIIC KoncynbrantlImoc.
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HUAM, KOTOPbIE, KaK IPEAIIONaranoch, ABIANNCH MPOSABIEHNAMY UHBIX KY/IbTYP
Yl MEHTA/INTETOB .

9T0 obpalieHNe K PeTUTMO3HON TPaJLIMU Y COCTABUIO OCHOBHOE COflepIKa-
HIle PeIMTMO3HOrO nofbeMa B Poccun nmoce nagennsa coserckoro pexuma. Co-
LVONIOTMYecKre (paKThl YKa3bIBAIOT, YTO BO3POX/EHNE MHTepeca K PeIMIuy He
IPUBEJIO K CYLIeCTBEHHOMY M3MEHEHNIO IIOBEeIeHIeCKIX CTepeOTUIIOB I/ 06pasa
MBIIIEHNSI POCCHUSAH, K OL[ePKOB/ICHNIO CKOJIBKO-HIOYAb 3HAYVMOIO KOJIIMYecTBa
rpaxgan®®. Kak 1 BO MHOTYX PYTUX CTpaHaX, IepeXX1BaBIINX IO00HbIe ITepuIIe-
TV, OOpalieHye OONbIINHCTBA K PETUTUM 03HAYAJIO 110 OOJIbIIIell YacT! JeK/Iapy-
pOBaHMe BEPHOCTI OFHONM TPafiLMM M OTPUILIAHME APYTUX TPafMLINIAL: B JAHHOM
Cy4ae — OTKa3 OT KOMMYHMCTIUYECKOI MIEONIOTUM U BO3BPAT K PEIUTMO3HOM 1jie-
OJIOTMY, XapaKTEePHOI I SOPEBOMIOLMOHHON Poccmiickoit uMmepny, K «Halyo-
Ha/IbHOII pee» Poccun. B aToM acriekTe ObI/I0 HETPYIHO CBA3ATh PEIUTMO3HOCTD C
HaI[VIOHAJIbHOM KY/IbTYPOI1, UICTOPUYECK) OCHOBAHHOI Ha IIPaBOC/IABUM, U CLIE/IaTh
IIparMaTM4YeCKnii BBIBOJI, YTO NPABOC/IABME MOXKET CTaTh OCHOBOJ HOBOJ HaIMO-
HaJIbHON UAeO0IoTNy (a TOYHee — BO3BpaTa K JOPEBOIOLMOHHO Me0/IOTUN).

ITUM He IPEMUHYIN BOCIIONb30BaTbCA KaK TOCY[apCTBO, HALIEAIee OCHO-
BY JI/I1 HOBOJI TOCY[JapCTBEHHOI UEONIOTUA B IIpaBoCaaBuy, Tak u PIILI, momy-
YMBIIas HEMajoe KOMMYeCTBO JIbrOT ¥ IpUBMIeruil (OT BO3BpaTa 3[aHUI U TO-
CYJapCTBEHHOTO (PMHAHCHMPOBAHNUA ee KY/IbTYPHBIX M COIVAJbHBIX IIPOEKTOB
JI0 HAJIOTOBBIX ¥ TAMO>KEHHBIX JIBTOT) OT TaKo¥ «cuM(oHNMm»> ¢ rocygapcTBom,
HEeCMOTPSI Ha KOHCTUTYLVIOHHBIJ IPVHLMI PaBEHCTBA PEIMIMO3HBIX KOH(ec-
CIII ¥ 3aIIPeT PeIMIVO3HBIM OPTaHM3ALUAM 3aHUMaThcA nomutrkoir™. IIpodec-

¥ Takoe OTHOIIEHNE K MHOCTaBHbIM KOH(eCCHAM KaK K YY>K/IBIM 110 KYIbTYpe U HellpJeM/IeMbIM
IJISl POCCUIICKOTO MEHTANNTETa YKOPEHMIOCH ellle fio pesomonun: Bepm II. [TpaBocnasue, nHOCIaB1e,
uHoBepye: OUepKI 110 MICTOPUY PeIUTMO3HOr0 pasHoo6pasus Poccuiickoit nmmepun. M.: HoBoe nute-
parypHoe 0603penne, 2012.

# CormacHo couyornorndeckomy omnpocy 2014 ropa, 68% poccusH cuntaer cebsA MpaBOCTaBHBIMIY,
HO /b 13% u3 Hux nocemaeT nepkosb (VHpopmanymonnsii nopran «POM Menna» [DneKTpoHHbII
pecypc]: // URL: http://fom.ru/TSennosti/11587 (gata obpaienns: 21.08.2018). ITo mokasbiBaeT, YTO
«IIPaBOC/IABHOCTB» CTajla OTCHIIKON K OIIPefie/IeHHON CHCTeMe LIeHHOCTel, TPafUIiiil U IOBefjeHYe-
CKMX HOPM, @ He K BePONCIIOBeJaHMIO, CTPOro roBopsA. CM. aHamus aroii nmpobneMarviku: Pypman [,
Kaapuaiinen K. Penurnossocts B Poccnn Ha py6exxe XX—XXI cronernit // OOiiecTBeHHbIe HAYKU 1
coBpeMeHHOCTb. 2007. Ne 2. C. 78-95.

¥ TepMMH BU3aHTUIICKOI HOMUTNYECKOI rmocodum, 03HaYaBLUINIT COBMECTHOCTD JIEHICTBUIT NM-
IepaTopa U IepKBM, MX 0053aTeIbCTBO 10 B3aMMHOI IOAfepXKKe APYT Apyra. OTOT TEPMMH aKTUBHO
ucnonbayet PIII i pacimpeHns BIMAHNA Ha TOCYAPCTBEHHYIO BIAacTh. COBpeMeHHOe 060CHOBaHNe
HeoOXO[VIMOCTY TAKOTO COI03a TOCYAPCTBA U LIePKBHU JIAHO B CTaThe IONMMTONOTroB 1990-x: Muzpanan
A., Hunxo A. Cnabas Bnactb, cnabas llepkosb 1 cmaboe 0011ecTBO MOTYT OBITh CHIbHBIMMU TOJIBKO BMe-
cre / Murpansan A. Poccua. Ot xaoca x nopagky? (1995-2000 rr.). M., 2001. CM. 0 KOHLIEIIINU «CUM-
¢donum»: Hovorun C. Is the Byzantine “Symphony” Possible in Our Days? // Journal of Church and State.
2017. Ne 2. P. 280-296; Ceovix T.H. Teopust «cuM(OHMY BIIaCTel»: UCTOPYSL M COBPEMEHHOCTS // BecTHMK
Mocxkosckoro yausepcutera. Cepus 12. [Tlonntudeckue Haykm. 2008. Ne 4. C. 31-37.

% Cnenys atoit noruke, B 2004 ropy Koncrurynuonnsit Cyz Poccun mopiepkas 3amnper Ha CO3-
TaHVe PeTUTUO3HBIX monuTrdeckux mapTuit: [locranosnenne Koncruryumonnoro Cyzna Poccuiickoit
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cop b.A. Crpamyn B 2003 rofy oXapaKTepu30BasI 3TOT IIPOLECC KAK «IIOI3Y4YIO
KIepuKanmsanuiox»’'. Takoe omMo)KeHMe COXpaHAeTCs U CETOfjH:A?, BIIOIHE YCTpa-
MBasl U TOCYAAPCTBO, ¥ JOMUHMPYIONe («TPafMIMIOHHbIe») PETUTMO3HbIe 00D-
eIVMHEeHsI, KOTOPbIe HaXOMAT KOMIIPOMIICC BO BTOPOCTEIIEHHBIX BoIpocax (abop-
TBI, IIKOTbHOE 00pa3oBaHIe, PeIUTNO3HbIe CUMBOJIBI B ITyO/I4HOI cdepe, ¥ T.I1.)
3a CYeT COIVIacKsi B OCHOBHOM — B IIPOTVMBOIIOCTAB/ICHNM Ce0sI «<MIHOMY», T.e. «3a-
majy», ero Ky/JIbTYPHOIL, MJe0/IOTMIeCKON Vi TIOMUTUYECKO 9KCITaHCUI™.
OcobenHo nokasaTenbHO cornacue rocypapcersa u PIIL B Bompocax o mpepie-
JIaX 3alUTHI IpaB 1 cBobop yenoseka. Cormacuo 1. I11.2 Ocuos yuenus PIIL] o
JIOCTOMHCTBe, CBOOOZIe 1 ITpaBax yenoBeka 2008 ropja, «cmabocTh MHCTUTYTA IIPaB
Ye/I0BeKa B TOM, 4TO OH, 3alluInas cBOOOAY BBIOOPa, BCe MeHee Y MeHee YUUTbI-
BaeT HPABCTBEHHOE M3MepeHMe KU3HM U cBOOORY OT rpexa... IIpaBa yenoseka
He MOTYT OBbITb BbIIlIe I[EeHHOCTEN LYXOBHOTO Mupa. [109TOMY HeOmyCTUMbIM 1
OIIACHBIM ABJIAAECTCA MCTO/IKOBAHNE IIPaB Y€lI0BEeKa KAaK BBICHIETO U YHUBEPCalb-
HOTO OCHOBaHUs 001[eCTBEHHOI )KM3HY, KOTOPOMY JHO/DKHBI IIOYMHSATHCS peru-
TMO3HBIe B3IIAABI M MPAKTUKM» Y. DTO IMOHMMAaHUE IIPEBOCXONHO [APMOHMPYET
C KOHCEPBATUBHON TOCYAAaPCTBEHHON ITOIUTUKON ¥ HEPENKO MCIONb3YeTCA NI
nerntumanuu stoit monutukn®. lIBerapcknit nccnegosarens [1. Ouinep 06b-
€MHO BbIPa3u/l 3Ty HEABHYIO CTpATEruIo B HasBaHMUM cBoey crarbu 2007 ropa:
«B momckax cBoeit UEHTUIHOCTY MHOTYE PYCCKMe OTKPBIBAIOT AJIs cebs ImpaBo-
CTaBle, KOTOpOe OTMeXeBbIBaeTcs OT 3amama»>®. TakoB Ky/IbTYpHBII KOHTEKCT,

Depeparum ot 15.12.2004 Ne 18-IT «ITo meny o mpoBepke KOHCTUTYIIMOHHOCTY TyHKTa 3 cTaTby 9 Pe-
IepanbHOro 3akoHa «O IOMUTUYECKMX NaPTHAX» B CBA3M C 3aIpocoM KonTeBcKoro paitoHHOTo cypa
roposia MoCKBBL, 5ka/106aMit 0611epOCCHiicKoil 061eCTBEHHOI IOMNTIYecKolt opranusauny ‘Ilpaso-
cnaBHas naptus Poccyun’ u rpakpan VI.B. Apremosa u JI.A. Casuna» / CIIC Tapant

' Cmpawyn B.A. JlecATb neT KOHCTUTYLMOHHBIX IIpaB U cBoboy, // XKypHan poccuiickoro mpasa.
2003. Ne 11. C. 33-42. B xauecTBe IpyMepa TAKOTO CpacTaHuA rocygapctsa u llepksu B «06liecTBeH-
HOM CO3HaHUM» OTMETUM, YTO HECKO/IbKO JIeT Ha3aJ, COLMOJIOrN MOAMEeTI/IN IHTEPECHYI0 3aKOHOMep-
HOCTb: BapUalMi peifTUHIA IOAfePXKN featenbHocTy [IpesupmenTa Poccun 3aBucAT oT ofo6peHms
poccusanamu geAarenpHoctu PIIL u ee cBamennnkos. CMm.: Peritunr IIpesuzenTa nagaer us-3a nmaTpu-
apxa // Begomoctu. 24.10.2012 [OnexTponHsiit pecypc]: // URL: http://www.vedomosti.ru/newspaper/
article/332531/kakofoniya_vlastej (maTa o6pamenns: 21.08.2018)

* Hcaesa A.A. KOHCTUTYLIMOHHBII CeKyn1Apu3M B Poccyn: 11093 NpUHINIIOB ¥ IIPO3a IPaBOIPH-
meHeHus // Bectuuk Tomckoro rocymapcrBenHoro ynusepcureta. Cepus «IIpaBox. 2012. Ne 4. C. 43-50.

3 Bepxosckuti A. Pemrno3Hple OpraHU3aIyy 1 BO3SMOXXHOCTH U/€0TOTMYECKOTO TPOEKTUPOBAHMA
B myTuHCKoM Poccun /. JIBapnarh et pemurnosHoit ceobonsl B Poccun. ITox pen. A. ManamieHKo 1
C. ®umarosa. M., 2009. C. 160-189.

 OcHoBbl yueHus Pycckoit ITpaBociaBHot LlepkBu 0 [OCTOMHCTBE, CBOOOE 11 IPaBax deJloBeKa.
M., 2010.C. 15.

¥ Milksoo L. The Human Rights Concept of the Russian Orthodox Church and Its Patriarch Kirill I:
A Critical Appraisal / European Yearbook on Human Rights. 2013. P. 403-416; Stoeckl K. The Russian
Orthodox Church and Human Rights. London, UK: Routledge, 2014.

3 Fischer P Auf der Suche nach Identitit entdecken viele Russen eine Orthodoxie, die sich vom West-
en abgrenzt // Neue Ziiricher Zeitung. 3.08.2007. S. 5.
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IPYMEHNTEIbHO K KOTOPOMY (OpPMMPOBANNCh U PasBUBAMNCh (OpMaabHbIE
HOPMaTVBHO-IIPaBOBbIe MEXaHM3MbI 3alUTHl PETUTMO3HBIX CBOOOJ B POCCUIL-
CKOM IIPaBOIOPANIKE.

HopmaTuBHbIe rapaHTUM pefiurmo3Hbix CBO0oA
n paKkTUYecKue caepXKm

OCHOBBI TPABOBOTO PETYIMPOBAHNUS PEMUTUO3HBIX CBOOOL cHOPMYIMPOBAHBI
B Koncturynuu 1993 ropa 1 KOHKpeTH3upoBaHbl B 3aKOoHe 0 cBoboze coBecTn? .
CormacHo ct. 28 Koncturyrmm Poccun, KaXgoMy rapaHTUpyeTcsi cBo60fa coBe-
cTH, cB0OO/Ia BepONCIIOBENAH IS, BKIII0YasI IPABO MCIIOBEOBATb MHAMBIU/YaTbHO
VIV COBMECTHO C JPYTUMM JTF00YI0 PETUTHIO MU He UCIIOBEJOBATh HUKAKOIL, CBO-
00IHO BBIOMPATD, IMETb U PAaCIPOCTPAHATD PEIUTMO3HbIE Y MHbIE YOKIEHNS U
JIeliCTBOBATb B COOTBETCTBUY C HUMU. J[JOONMHUTENBHO B CT. 29 KoHCTHTYI[MK Ta-
paHTUpyeTCcs CBOOOA MBIC/IN: HMKTO He MOXKET ObITh IPUHYXK/IeH K BBIPa>KEHNUIO
CBOMX MHEHMIT 1 YOEKIEHMIT MM OTKA3y OT HUX, YTO, 10 MHEHNIO OO/bIINHCTBA
KOMMEHTATOPOB, PaCIPOCTPAHAETCA U Ha Pe/IUTMO3HbIe yOeKeHms ™.

O6utie KOHCTUTYIIVIOHHBIX TaPAHTIIl B 006TaCTI PETUTMO3HBIX CBOOOT Jaxe
IIPUBEIO HEKOTOPBIX aBTOPOB K KOHCTaTaumy toro, yro KoHcturynus Poccum,
10 CPAaBHEHMIO C KOHCTUTYLMAMMU APYTUX TOCYAAPCTB, IPOSIBISIET 0COOEHHO JIN-
Oepa/nbHBI XapakTep B obmacty penurun®. JleitlcTBuTeNnbHO, poccuiickas KoH-
CTUTYLIVISI COTNEPXKUT BayKHbIe TAPAHTUN, TUIIMYHbIE /TSI KOHCTUT YL TNOepab-
HOro rocygapcrBa. OHM XOTb U UMEIOT GpOpMaIbHBI XapakTep (B TOM CMBICTIE,
YTO HA MPAKTUKE ITY TAPAHTUM HEPEeNKO HapyHIATCs U HeT 3¢ (eKTMBHBIX
MeXaHJ3MOB IIPAaBOBOJI 3aIMTHI IPOTHUB TAKMX HapylIleHWiT"’), HO IOKa3bIBAIOT
OOLIIT HOPMATUBHBIN CMBIC/T PEryIMPOBAHNS PEMUTMO3HBIX cBO6O B Poccum.
JlonO/MHNUTEeNIBHO K Ha3BaHHBIM BBIlIe TapaHTUAM, KOHCTUTYIMA Ipu3HaeT upe-
orormyeckoe MHOroob6pasme (cT. 13)  rapaHTUpyeT paBeHCTBO IIPaB ¥ CBOOOJ
Ye/I0BeKa ¥ TPaXK/JaHVHA He3aBJCYMO OT OTHOIIEHMS K PEIUIUY, 3aIIpelaeT /Iio-
6b1e pOpMBI OrpaHMIEHNsSI IPAB IPAKAAH II0 IPU3HAKAM PeTUTMO3HOI IPUHAL-
nexxHoctu (cT. 19).

Taxoke c1. 14 KoHCTUTYIIMM TIpOBO3IIaIaeT, 4To POCCus AB/ISIETCS CBETCKUM
TOCYZJapCTBOM U 4TO HMKAKasl PeJIUIMsI He MOXKET YCTAaHAB/IMBATHCA B KadyeCTBe
TOCYHAPCTBEHHON WM 00513aTe/bHOIL, YTO BCE PETUTMO3HBIE OObeIHEHNsT PaB-

7 MepepabHBLI 3aKOH OT 26.09.1997 Ne 125-D3 «O cB0o6Ofie COBECTM U PENTUTHO3HBIX 00 beIHEHN -
ax» // Cobpanne 3akoHopatenbcrBa Poceniickoit Pemepannn. 1997. Ne 39. Cr. 4465.

% Hamp.: [Tuenunyes A.B. CB060/1a BEpOUCIIOBENAHNS U PENUTMO3HbIe 00beanHe st B POCCUITCKOIT
Depepanuy (KoHCTUTYIMOHHO-IIPaBOBOE UCCIEOBAHNE): TUC. ... Ji. 10. H. M., 2012. C. 84.

¥ Hucnesuu FO.A. TocynapctBo XXI Beka: TeHeHIIMM 1 Tpo6IeMbl pa3Butus.. M., 2012. C. 43.

% Cp.: CBob6oza ybexxpieHnit, coBecTn 11 peqmrum B coBpemerHort Poccun / mog pen. C.A. BypssinoBa
un H.B. Kocrenko. M.: MockoBckas XenbcMHKCKas rpyma, 2007.
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HBI Ilepe]] 3aKOHOM. BripodeM, HeKOTOpble POCCUIICKIE MUCCIef0BATeNy IPUHLIVII
PaBEHCTBA PENINUTUII Iepef 3aKOHOM ITapaJOKCaJbHO TONKYIOT KaK JOITyCKalo-
muit guckpummHanuo. Tak, VI.B. IIoHKkMH nonaraet, 4To «IIpUHLMI paBeHCTBa
PEIUTNO3HBIX OObeVHEHNII NIepefl 3aKOHOM OTHIOAb He JUKTYeT IOCTPOeHMUs
OTHOIUIEHMII TOCYJApPCTBa C HUMI KaK C PaBHO3HAYMMbIMH. .. B TO ke Bpems npu
pPaBEHCTBEe OCHOBHBIX ITPaB TOCYAAPCTBO U OOIIECTBO MOTYT OKa3bIBaTh PeJIVITY-
O3HBIM 00BEeVMHEHNSM TOJ/IeP>KKY MM He OKa3bIBaTh TAaKOBOJ Ha M30mparenb-
Holt ocHOBe»*'. VILA. KyHMIIbIH ¥ BOBCe TIpeJjjIaraeT IpOBOANUTD pas3indne Mexay
PaBEHCTBOM U PaBHOIIPABMEM, YTBEPXKAAsd, YTO «BOIPEKM YCTOABIIEMYCS MHe-
HUIO, peYb UJeT He O PABHOIPABUY PENUTMO3HBIX OObEINHEHNIT, a O PABEHCTBE
nepesl 3aKOHOM. PasHuIla MeXIy HMMM BecbMa CYyllecTBeHHA. PaBHOIpaBue —
HaJie/leHe 3aKOHOM TOTO M/IM IHOTO CyO'beKTa paBHBIM 00'beMOM IIpaB IO CPaB-
HEHUIO C ApYTMMH. PaBeHCTBO Iepesi 3aKOHOM O3HA4aeT, YTO [AEATEIbHOCTD BCeX
PENIMO3HBIX 00BEAVHEHMIT, HEe3aBUCKMO OT MX KOH(EeCCHOHA/NIbHOI IPUHAJ-
JIEXXHOCTHY, LO/DKHA OCYILECTB/IATbCA Ha OCHOBAHMM M B COOTBETCTBUU C 3aKO-
HopmarenbHbIMM akTamy Poccmiickoit @epepanum»*2. Ilo 3T0OM mapagokcaabHON
JIOTMKE I Peanyn3any KOHCTUTYIIMOHHOTO IIPMHINIIA PAaBEHCTBA JOCTAaTOYHO,
YTO pa3sHble PEUTVO3HbIE OPTaHM3ALN CTAHYT PABHBI Iepel TAKUM 3aKOHOM,
KOTOPBIN JUCKPUMUHUPYET OJHU PEINTUA Nepef APYTUMMA.

B mutepnperanum PIII] u MHBIX NpM3HaBaeMBbIX TOCYIAPCTBOM «TPaIXLIVIOH-
HBIX» PeJIMTMO3HbIX OPTaHM3ALNII pPelTUrro3Hasi CBOOOa MpefoaraeT He pe-
JINTMO3HOE PaBEHCTBO, a, HA000POT, PaKkTIyeckoe HepaBHONpaBue. Tak, B pu-
HATBIX B 2000 rogy OcHoBax coumanbHoll KoHuenuuyu PIIL nmpumeHuTenbHO K
IpUHINITY cBOOOABI coBecTy yTBepKaaeTcs (ct. I11.6), 4To OH «CBUAETEIbCTBYET
06 yTpaTe 001[eCTBOM PEIUTMO3HBIX Iie/Iell ¥ IIeHHOCTelT, 0 MaCCOBOI allOCTACU
u dpaxTiyeckon naanddepeHTHOCTN K ieny Llepksu n k mobene Hag rpexom». Ha
OCHOBAHMM TAaKOTO AIIOKAJIMIITUYECKOrO AMArHo3a JenaeTcsa BbIBOA, uTo «Lep-
KOBb JIOJDKHA YKa3blBaTh IOCYJApCTBY Ha HENONYCTUMMOCTb PacIpPOCTPAaHEHUA
yOeXIeHIT WV JAeiiCTBUI, BeAyIIMX K ... HaHeCeHMIo yiiepba Ky/lIbTypHO-Iy-
XOBHOJ CaMOOBITHOCTM Hapopja», ¥ 4TO llepkoBb BIpaBe OXWJATh, YTO «TOCY-
[apCTBO NPV HOCTPOEHNM CBOMX OTHOIIEHMI C Pe/TUTMO3HBIMI 00 beAVHEHVSIMU
OyzeT y4UTBIBaTh KOMMYECTBO MX IIOC/IEfOBaTeNIel, MX MeCTO B pOPMUPOBAHNU
VICTOPUYECKOTO KY/IBTYPHOTO U [yXOBHOTO 06/miKa Hapopa»*. I1o moBcegHeBHO-
MY OIIBITY HETPY/JHO 3aMETUTb, YTO TaKJie IIPVU3BIBBI BCe OOJIbIIIe HAXOMAT OTK/IMK
B COBPEMEHHOI ITOJINTUKE POCCUIICKOTO rOCyJapCcTBa.

4 ITorxun V.B. TIpaBoBbIe OCHOBBI CBETCKOCTH TOCYyAapcTBa 1 o6pasosanus. M.: [Tpo-IIpecc, 2003.
C. 129.
2 Kynuybin J.A. TIpaBoBOJT CTaTyC pelTUIno3HbIX o6beanHennit 8 Poccun. M., 2000. C. 128-129.

 Pycckas TpaBOCTaBHAasA IiepkoBb [IdnmekTpoHHBIT pecypc]: // URL: https://mospat.ru/ru/
documents/social-concepts/ (rara obparenns: 21.08.2018). VIHTepecHO OTMETUTb, ITO ITHU ITOTIO>KEHNS
6BLIN IOYTH HOCTIOBHO IepeHeceHsl B 1aBy 10 CounanpHOI KOHIIENINN POCCUiIcKoro nynansma 2003
roza ([9nexrponnsii pecypc]: // URL: http://poc-mup.pd/node/2498 (nara obpamenns: 21.08.2018)
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Ectp B Koncturynum Poccun takke U Takye rapaHTuy, KOTOpbIE IO CBOEMY
IyXy ABJIAIOTCA MNMOepaNbHBIMY, HO HOMYYAI0T PepecCUBHOE MCTOIKOBAaHME Ha
npakTuke. B yactHocTy, B cuy cT. 29 KOHCTUTYIMM He I0NTyCKAIOTCSA MpoIaraH-
J1a ULV arUTalys, BO30y XX jafolijye pe/IMrMO3HYI0 HEHABUCTD U BPAXK/Y, 3aIIpellja-
eTCsl TpoIaraH/a Pe/IMIMo3HOro MPeBOCXOCTBA. DTOT BIIOJTHE Pa3yMHBbIII 3a1ipeT
HOCTY>KII 00OCHOBaHMEM I BBEfIeHUA U 000CHOBAHMA PEIIPECCUBHOTO 3aKO-
HOJIaTe/IbCTBA, HAIIPABJIEHHOTO IIPOTUB «PENIVO3HOI0 9KCTPEMI3Ma», KOTOPBIi
Ha MPaKTUKEe MICTOTKOBBIBAETCA TAK, YTO K 9KCTPEMU3MY IPUPABHUBAIOTCA BCe
BbICKa3bIBaHMA PENUIMO3HBIX MEHBIIMHCTB O TOM, YTO X BEPOBAHMA U JOTMAThI
JIydllle, YeM BepOBaHMA JOMUHMPYIOMUX PEIUTNO3HBIX KOHpeccmit*.

To e camoe Kacaetca 3akperieHHoro B cT. 30 Koncrurynum Poccun npa-
Ba Ha 00belNHEHNEe, KOTOPOE 03HAYAET, YTO HUKTO He MOXKET OBITb MIPUHYXK/IEH
K BCTYIUIEHMIO B KaKoe-mmubo oObeyHeHMe iy npebbiBanuio B HeM. Hemanoe
KO/IMYECTBO CYAeOHBIX PelIeHNIT O 3aIpeTe AesATeTbHOCTU OObeVIHeHNIT pen-
TMO3HBIX MEHBIIMHCTB OCHOBAHO Ha MHMMOM HapyIIeHMU 3TOTO IpaBa. Takoe
HapylLIeHNe BBIPAXXAETCSA B TOM, YTO JIIOAM OTKA3bIBAIOTCA OT IPUBBIYHOIO 00-
pasa >KM3HU U TOTPY’>KAIOTCA B PENUTMO3HYIO IPAKTUKY, YTO, 10 MHEHUIO CY/IOB,
CBUJIETENbCTBYET O TOM, YTO TaKMe JINIA TOfIBEPIINCh CYTTeCTUBHOMY BIUSAHUIO
Y BCTYIMIN B PEUTMO3HbIE OPraHM3AIMM IOJ, TICUXOMOTMYECKUM JIaBIeHNEM,
T.e. HeloOPOBOIBHO. DTO BUJHO Ha IpuMepe 3anpera «Cpupererneii Jeroser» B
Mockse, Korjja poccuiickue Cyibl COC/IaMCh Ha HapylleHMe IpaBa IrpaXk/jaH Ha
cBOOOJY COBECTV BBU/IY OKa3aHMsA Ha HUX IICUXOIOTMYECKOTO JAB/ICHN, @ TAKXKe
IpPYMEHEHN K HUM METOJIOB «KOHTPOJIA HaJl CO3HAHMEM U TOTAJbHO BIACTHOIA
OVICIIATUIMHBI»*,

Penmnrunosnas cso6opma 1 cBo60fia COBECTH IO CBOEMY CMBICITY TIpeX/ie Bce-
r0 KacaeTcsi BHYTPEHHUX MUPOBO33PEHUYECKUX YOexeHuii denoseka (forum
internum), HO COBMECTHbIe KOJUIEKTVMBHBIE IIPaKTUKU OOpPa3yloT ApYIyio, He
MeHee BaXXHYI0 COCTABJIAIIIYI0 PEIUTMO3HBIX cBOOOA. Poccumiickme 3aKOHBI 1
IpPaKTHKa VX NPYMeHEeHUsA MPEeNMYIeCTBEHHO PacCMaTpMBAIOT CBOOOMY COBe-

4 310T KOBOJ OBUI ONHMM 13 OCHOBHBIX B paccMOTpeHHOM B 2017 roay paerne o 3amnperte «Cupe-
Tenet VeroBbl» Kak 9KCTpeMMCTCKol opranmsanyim. Pemennem Bepxosnoro Cyma Poccunm ot 20.04.
2017 3asBrenne Munucrepcrsa octuiyy Poccun 651710 yRoBIeTBOpeHO 1 «CBupeTenyt Veross» 6b11m
sanpenienbl. OmnpenenenueM AmnennAnuoHHol Konneruum Bepxosnoro Cyma Poccum or 17.07.2017
Ne AIIJI17-216 aTo pelleHMe OCTaB/IEHO B CUJIE.

> TI. 128-129 TTocTaHoBneHnA EBpomnerickoro cyma 1o npasam denoseka ot 10.06. 2010 [lemo «Pemm-
rmnosHast o61uHa ceuyperereit Verossl B Mockse nporus Poccuiickoit @egeparym» (xxamoba Ne 302/02).
ITpu s3TOM (haKTOB CO CCBUIKOJ Ha KOHKPETHBIX JIML| CY[bl He NIPUBOAMIN. PaclieHnBas 3Ty apryMeH-
Tanuio poccuiickux cygos, ECITY oTMeTus, 9to «To, YTO GBUIO BOCIHPUHATO POCCUICKAMM CYAaMu
KaK «IIpUHY>X[IeHJe K PaspyLIeHNIO CeMbM», Ha CAMOM Jiefle SIBJIA/IOCh pa3oyapoBaHMeM, UCIIbITAHHBIM
YJIeHaMJ CEeMbl, He SIBJIAIOLIVIMICS CBUETE/LAMM VIeroBbl, BCIECTBIE Pa3HOIIACHIL TI0 TIOBOAY 06pasa
JKU3HY, M30PAHHOTO VX POJICTBEHHNKAMI-CBU/ETE/SIMI B COIJIACUY CO CBOMMIL PEMUTMO3HBIMU IIPYH-
LIMIIaMU, ¥ BCIEACTBYUE VX BO3PACTAIOLIEl M30/IALMM BBUAY HeydacTuA B >kusHy OOIIVHBL, K KOTOPOIT
MIpUHAJJIEXKAT UX poAcTBeHHUKU-cBuaetenu» // CIIC [apanT.
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CTU 4epes NMPU3MY VHAMBUAYAJIbHOIO IIpaBa Ml Ha HEBMEIIATEIbCTBO B Jea
ero Bepbl. OfIHAKO JIeATeTbHOCTb PENUTMO3HbIX OPraHM3alNI KOHTPOIMPYETCa
JKECTKO, ITOCKO/IbKY OHa IIPEIIO/IOKUTENBHO 3aTparuBaeT HalllOHAIbHbIE MHTE-
pecsl 1 6e3onacHocTh*. Ha npuMepe perynmmpoBaHys IyOINYHBIX PeTUTMO3HBIX
HPaKTUK (IIeCTBUI, OOTOCTY>KeHMII U T.II.) C 0COO0I YeTKOCTbIO NPOAB/IAITCA
daxTryeckme ciep>Kkn (B MIaHe TOCIOACTBYIONIe) MEHTaTbHOCTH, U/IeONIOTUY U
IIpoY.), KOTOPBIMI Ha Jene GOPMMUPYIOTCA Hpefenbl COBMECTHOTO OCYIeCTBIIe-
HYISI PEIUTUO3HBIX NIPAKTUK — €C/IY MyO/INYHbIe MEPOIPUATHS TPaJULVIOHHBIX
ILlepKBell Halofo6ue KPecTHbIX XOI0B, KPEIeHCKMX KyNaHMIl, OCBAIIEHNU Lep-
KOBHOC/TY>KUTE/LAMMY 3[JaHNII U MHBIX OOBEKTOB I T.II. HE BCTPEYAIOT KAaKOr0-160
IPOTUBOJEIICTBUA BIIACTEN U IO CYTY He TPeOYIOT COITTACOBAHMII Ha IIPaKTHKe,
TO C HeTPaJVILIMOHHBIMYU KOHPECCUAMM Je/I0 0OCTOUT MHAYe.

9TO MOXXHO IIPOJIEMOHCTPMPOBATh HA IPMMEPE PEINTMO3HbIX IecTBUiL. JJo
2012 ropia B pOCCUIICKOM IIpaBe [EMCTBOBAIO CTPOroe MpaBuUo, COTIACHO KOTO-
pOMY BCe PeTUTMO3HbIe COOPAHA, IIeCTBUA UM PUTYaANIbl pACCMATPUBA/IICh KaK
UMeIoIye MyO/MINYHBIN XapaKTep, eC/IU MPOBOANINCD BHE CTeH L[epKBU U MHBIX
6orocmy>ke6HbIX MeCT. ITO TpeOOBAIO MPOXOXKAEHNS IPOLEAYPhl YBEJOMICHNUA
U COIVIACOBAHMA TaKMX MEPONPUATUIL C OpTaHAMIM MECTHOI BracTu. Takoil mop-
XOJI TIOAJePKUBAICA ¥ CyHeOHOI MpPaKTUKONY, 4TO CO3[jaBajo CYIeCTBEHHbIE
TPYAHOCTM, OCOOEHHO 3HAYMMBbIE JU/ISI TeX PEIUTMO3HBIX IPYIII, IPAKTUKNA KOTO-
PBIX He ITPe/IOo/IaraloT HaIMYNA CIeaTbHbIX 3JaHNIi 711 60TOCTy KEeHWIA.

B 2012 rogy Koncrurynmonnsii Cyp Poccun paccmoTpen fieno o penmurmos-
HOM IlecTBuM B TaTapcTaHe U NpUILIET K BBIBOAY, YTO TaKoil MOAXOx (pacmpo-
CTpaHeHMe TOPAAKA IIPOBeNeHN A ITyOMMYHbIX MEPOIPUATHIL Ha BCe 6e3 MCKIIo-
YeHMs PeNIMO3Hble COOpaHNUsA) ABIACTCA «HEIMPAaBOMEPHBIM BMeELIATETbCTBOM
rocygapcTsa B cdepy cBo6oabl coBecT»*®. Cyj; HOCTaHOBIIL, YTO B 3aBUCUMOCTH
OT XapaKTepa PeAUTrMO3HOI0 MEPONIPUATUA NO/DKEH PasINyaThbCa U MOPAJOK UX
COITTACOBAHMsA, TaK 4YTO yBeJOM/IEHNe TPeOyeTcs TONMbKO IPY HeOoOXOAMMOCTU
IPUHATHA Mep OOIIeCTBEHHOTO MOPs/IKa 1 6@30MaCHOCTM, TOT/IA KaK OCTa/IbHbIe
peIUTMO3HbIe MEPOIPUATIIA MOTYT IIPOBOJMUTELCA B CBOOOTHOM TIOpsTIKe, 6e3 co-
rnacosanuit. [Tpu aTom Koncturynyonnsiit Cyz He IpeIIoKmI KaKMX-1mbo deT-
KX KpUTEPUEB U HE YCTAHOBWI, KAK MOXKHO pas/ie/INTh 3TU JIB€ Pa3HOBUIHOCTYU

% Cwm.: Cynmanos A.P. amuTa CBOOOIBI COBECTH, PACIIPOCTPAHEHNS YOOXK/IEHNIT Yepes IPU3MY 0-
cra”osnenuit EBponerickoro Cyza mo mpasam yenoseka. M.: CraryT, 2013.

¥ Hamp., ITocranosnenne Bepxosroro Cyna Poccuu ot 26.02.2010 Ne 11-AJ110-2; IlocTaHOB/IeHME
Bepxosnoro Cypa Poccun ot 4.03.2010 Ne 11-AJ110-1 // CIIC TapanT.

* Tlocranosnenne Koncturyumonsoro Cyna Poccun ot 5.12. 2012 Ne 30-IT «Ilo meny o mpoBepke
KOHCTUTYLMIOHHOCTH TIONIOKEHWIT ITyHKTa 5 cTaThby 16 PeepanpHoro 3akoHa «O cBoOofie COBECTH 11 O
PEUTMO3HBIX 00bEVHEHNAX» U IMyHKTa 5 crarby 19 3akoHa Pecriybnuku Tarapcran «O cBoboge co-
BECTY 1 O PEJIUTMO3HBIX O0BEVHEHNAX» B CBA3M C 5Ka100071 YIIOTHOMOYEHHOTO 10 TIpaBaM Ye/loBeKa B
Poccuiickort Pegepanum»// CIIC TapaHT.
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penurno3HeIx cobpanmit. [lIosToMy Ha mpakTuKe 3HAUMMOCTD 3Toro [TocTaHOBTE-
HIA ObUIA He CIIMIIIKOM Be/IMKa: B OOJIBIIMHCTBE CTy4aeB BIACTY BCE PaBHO Tpe-
OYIOT yBeJOM/ICHNA U COTTIACOBAHNA, TIOCKONIBKY TEOPETNYECKYI0 BO3MOXXHOCTD
HapyILIeHN: 00IeCTBEHHOTO MOPsA/Ka OYTY HUKOI/IA Helb3s UCKII0YNTD. Cyab-
6a 3TuX HOpMAaTUBHBIX pazbAcHeHul Koncturynuonnoro Cypa mokasarenbHa C
TOYKM 3PEHMS COUeTaHVA HOPMATUBHOTO U (PaKTUUECKOTO aCIEeKTOB 3aIINTBI pe-
JINTVIO3HBIX CBOOOJ: BBIABIEHHBIN «KOHCTUTYI[MOHHBIN CMBIC/I» COOTBETCTBYIO-
VX HOPM OKa3ascA (HaKTUYeCK! He[elICTBYIOIEeM B COLMaIbHO-TIOIMTUYECKOM
KOHTEKCTE IIPYMEHEHM 3TUX HOPM.

CraTtyc TpaAULIMOHHDbIX U «HETPAAMULUOHHbBIX» Pesfiurum

3akoH 1997 rofma o cBo6O/Ie COBECTU CTajl, B OIPENETIEHHOM CMBICIIE, IIarOM
HasaJ, 10 CPaBHEHMIO C IPEeALIECTBYIOIINM 3aKOHOAATENbCTBOM, IIOCKO/IbKY 3a-
KpeIu/ BeAYIILYIO PO/Ib IPAaBOC/IABMA M BBETI JIe/IEHNE PEIUTMO3HBIX BEPOUCIIOBE-
IAaHMI Ha TPafMIIIOHHbIE Y HETPaAMIIIOHHbIE, KOTOPO€E OTCYTCTBOBAJIO B 3aKOHE
1990 ropa. B ITpeambyrne 3akoHa o cBobope coBecTn 1997 ropa enmaeTcst CChIIKa
Ha «0C00YI0 poJIb IIpaBOCTaBusA B ucTopuy Poccuy, B CTAHOB/IEHNY M PasBUTHAN
ee JYXOBHOCTM U KY/IbTYPbI» U Ha YBa>KeHMe «XPUCTUAHCTBA, VICaMa, Oyiu3Ma,
uygansMa U OPYruX peauruil, COCTaB/IAIINX HEOTheM/IEMYIO YacTb UCTOpUYE-
ckoro Hacnemus Poccum». D10, MO MHEHNI0O MHOTMX CIELVaINCTOB, 3a/I0KUIO
[IOTeHIIVATbHBI KOHPIVKT MEXy 3aKOHOM, C OHOJ CTOPOHBI, I aHTUAVICKPU-
MIUHaUMOHHbIMU NpuHIunaMu Koncrturynum Poccun u MexxiyHapoiHO-IIpaBo-
BBIX aKTOB B 3TOI ob6mactu (0cobeHHO cT. 9 EBpomeiickoit KOHBEHIINN O 3allju-
Te IIpaB YeJIoBeKa ¥ OCHOBHBIX CBOOON), ¢ Apyroit*’. B HeKOTOPOII cTerneHN peyb
MOXeT MATU O mpoTtuBopeunu [IpeaMOynbl MONMOXKEHNMAM caMOro 3akoHa (Ko-
TOPBIIL B II. 3 CT. 3 PUKCUPYeET, YTO YCTAHOBJIEHVE IIPEUMYIIECTB, OTPaHNYEeHNIT
WIN VHBIX GOPM OVICKPUMUHALMYU B 3aBUCHMOCTY OT OTHOIIEHMS K Pe/TUTUA He
JOIYCKAaeTCs), a TAaK’Ke KOHCTUTYIIVIOHHBIM HOTIOXXEHUAM O PaBEHCTBE BCEX pe-
nuruit mepep, 3akoHoM (cT. 14 Koncturynum). BnpoueM, nossnenne Takux ¢ppas
B 3aKOHe He CTa/l0 HeOXKNMIAHHOCTBIO. boree Toro, BbIOpaHHBIe (HOPMYINPOBKA
ObIIM HAMHOTO MsArde TeX, uyto npepmarana PIII] B pamkax oOCyXieHMs 3aKO-

¥ Tax, B 1999 rony poccuiicknit ombymncMer O.O. MupoHOB yKa3ast Ha psAJ, HOJIoXKeHn 3akoHa 1997
rofia, KOTOpHIe TOTeHIMaNbHO poTuBopedaT KoHcTutynmn Poccun n MeXXiyHapOTHOMY TIpaBy, BKITIO-
wast 11 monoxxeHus Ipeam6yist 3akona 1997 ropa (3axodenne YIIoTHOMOYEHHOTO II0 IPaBaM deJIoBeKa
B Poccnn «O mposepke cooTBeTcTBIsE PefiepanbHOro 3akoHa ‘O cBoOOfe COBECTH ¥ O PETUTMO3HBIX
00BeVHEHNAX MEXIYHAPOLHO-TIPaBOBbIM obsi3arenpctBaM Poccuiickoit Penepaunm» // Poccuiickas
razeta. Ne 77. 22.04. 1999). Psan poccuiickux mpaBoBefOB 1 CerofHs TpedyeT mepecMoTpersh popmynu-
poBKy ITpeaMOy/Ibl, cunTast ee HEKOHCTUTYIIMOHHOI, Hatp.: Aznebacmposa V. A. IIpoljecchl ceKynapusa-
LIV U K/IEPUKA/IN3ALUI B COBPEMEHHOM MIpe: IIOVICKI KOHCTUTYIIMOHHOrO 6ananca // CpaBHUTENbHOE
KOHCTUTYLMOHHOE 0603penue. 2016. Ne 5. C. 117-136.

39



lpaBoBasi MbIC/lb: UCTOPUSI 1 COBPEMEHHOCTb

HOIIPOEKTa, HacTanBas Ha TOM, YTO «IIOJJINHHOE PaBHOIIPaBM€ HACTYNNUT TOIAA,
KOIZIa OCYLeCTBUTCA 3aKOHOAaTenbHOe npusHanue ponu PIIL u npyrux tpagu-
LMIOHHBIX peyTurnii»’.

9T10 66110 He mepBoit monbITKo PIII] 3akpennThb B 3aKOHE CBOIO ITPUBUJIETH-
poBaHHy10 ponb. Briepsbie PIILl nmpennpuHsAma Takyro IONBITKY BO BpeMs KOH-
CTUTYLMOHHOTO Kpuauca 1993 roga n kondukra Mexxay npesugesrom b.H. Enb-
uuHbIM 1 BepxoBubiM CoBetom PCOCP. BocnonbsoBasumich cutyanueit, PIILT
IIPOBE/Ia Yepes3 ONIMO3UIMOHHBIN IIpesnieHTy mapiaMeHT 3aKOHONPOEKT O IO-
npaBKax K 3akoHy «O cBo6ofie BepONCIIOBelaHNiT», COTTTACHO KOTOPOMY BCe pe-
NIUTMO3HbIE UCTIOBeflaHuA B Poccum menmmmuch Ha «TpajuIMOHHbIE», KOTOPBIM
rapaHTUPOBAIACh TOCYJJapCTBEHHAsA IOJJEP)KKA, M «MHOCTpaHHbIe». B camom
3aKOHOIpoeKTe He ykaspiBanach PIII], a maBamach o61as OTCBIIKA K PETUTHUSAM,
KOTOpBIE «COXPAHAIOT VI Pa3BUBAIOT UCTOPUIECKIE TPAAUIUY U OObIYam, HalM-
OHAJIbHO-KY/IBTYPHYI0 CaMOOBITHOCTb 1 MHOE KY/IBTYPHOE HaC/Iejiie HapOJoB».
EnpuyH He cTan MOANNMCHIBATh 3aKOHOIPOEKT, 3 BCKOPE pacCTPeNAl U3 TAaHKOB
MATEXHBI Nap/IaMeHT, X O 3aKOHOIPOeKTe 3a0bUIM Ha HECKONbKO JIeT. B mo-
crefyouye rofbl NOMUTUKY He pa3 BO3Bpallalnch K 9Toi upaee. Hanpumep, B
2013 ropy penyrar IocymapcrBennon Jymbr E.b. Musynuna npemmoxxuia BHe-
ctu B [Ipeam6yny KoHCTUTYIMY TIO/TOXKEHIE O TOM, YTO «IIPABOC/IABYE SIBIAETCS
OCHOBOJI HaIlVIOHA/IBHON 1 KY/IbTYPHOII caMo6bITHOCTH Poccum»®'. TToka mogo6-
HbI€ IIOTIBITKM He YBEHYAJIVCh YCIIEXOM, XOTS 3TOT IOAIXOJ pean3yeTcs Trocyap-
CTBEHHBIMU BJIACTAMM Ha ITPaKTHUKe.

Bmecre c Tem PIII] mocreneHHo cTana cTpaTern4ecKuM MapTHEPOM TOCYAap-
cTBa Ha (pefiepaIbHOM YpPOBHE, a Ha PETMOHAJIbBHOM YPOBHE B KaueCcTBE TaKUX
apTHEPOB BHICTYIAIOT Mn6o emapxuu PIILI, 1160 cooTBeTCTBYyIOIINE TyXOBHbIE
YIIpaB/IeHNs MYCy/IbMaH, 60 OYIIMCTCKUE PeIUTMo3Hble OpraHusanun (B 3a-
BUCMMOCTH OT TOTO, KaKOe BepOJCIIOBeJaHIe MCIIOBEAYeTCsA OONMBIIMHCTBOM VN
3HAYMMOJI 4acThI0 HaceneHus permoHa)™. C cepennubl 1990-X TOZOB CyOBEKTHI
denepauyy cTami NPUHMMATh MECTHbIE 3aKOHBI, B KOTOPBIX YCTaHAaBIMBA/IN
npuBwIernu goMuHupylommx kondeccuit (PIIL, mycynbmancTBa, Oynausma) un

0 TTocnanne Apxuepeiickoro Co6opa 60romo0MBbIM NACTHIPSAM, YeCTHOMY MHOYECTBY U BCEM Bep-
HbIM vagiam PIILI, mpuHsiTOe Ha 3aK/TI0YNTeNIbHOM 3acenannu Apxuepeiickoro Co6opa PIILT 19.02.1997 //
CIIC Koncynbrant [Tmoc.

°! BBC news [Onextponnslit pecypc]: // URL: http://www.bbc.co.uk/russian/russia/2013/11/131122_
mizulina_orthodox_constitution.shtml (mara obpamenns: 21.08.2018). 1o npenoxenne 6pUI0 MOA-
Ilep>KaHo TPYIIIION JIeIyTaTOB, HO B Ka4eCTBE 3aKOHOIPOeKTa He 6b110 chopmmpoBano («CocTosnoch
3acefianye MeXPpaKIMOHHOI HeIyTaTcKoi rpynmel TocygapcTBeHHOM [lyMbl B 3alUTy XPUCTHAH-
CKMX IeHHocTel». TocymapcTBennas [lyma [DmekrponHsit pecypc]: // URL: http://www.duma.gov.ru/
news/273/479687/¢sphrase_id=1122085 (gaTa o6parenns: 21.08.2018)

2 Co A.A. KOHCTUTYILIMOHHO-TIPABOBOJ PEXXIM PaBEHCTBA PEIUTMO3HBIX 00bEMHEHNIT IIepey 3a-
KOHOM: COBPEMEHHBIe IpobeMbl 1 myTn pemeHus // KOHCTUTYLMOHHOE U MyHMLMIIQJIbHOE IIPaBO.
2011. Ne 9. C. 27-29.
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OTpaHNMYMBAN JeATEIbHOCTD «HETPAIUIIIOHHBIX Pe/IUTNI», 00A3bIBas VX K pa3-
HOTO pOJia PEIMCTPALVIAM Y COIJIACOBAHMAM™.

9Ty cTpyKTypy U oTpasmna IIpeambyna 3akoHa 0 cBOOOe COBECTH, HA OC-
HOBaHMM KOTOPOJ ObUI 3aK/IIOYEH PN MaPTHEPCKUX cormameHuit mexay PIIL]
u ¢enepanbHBIMI MUHUCTepCTBaMu . Ta e camas CTPYKTypa CIOXKMUIACh B OT-
HOILEHNUAX MEX/ly PerVOHaJIbHBIMYU BIACTAMU U APYTUMM «TPAafVLIMOHHBIMI»
pemMIMo3HbIMU KoHQeccusaMM. Tak, OpraHbl BIAaCTU B MYCYIbMAHCKUX PecIy-
6nukax Poccun npusHaoT, Kak IpaBUIO, TOIBKO OJHO PerrOHaTbHOE JYXOBHOE
yIIpaBJIeH)e MYCY/IbMaH, PaCCMaTpyuBas BCe OCTA/IbHbIE MYCY/IbMaHCKIE PeIUTH-
O3HbIe OOBEINHEHNA B Ka4eCTBe IOTEHI[Ma/IbHBIX PacCa[HIKOB Baxxabuama™.

OTHomeHMe K cBOOOIe COBECTI CO CTOPOHBI JIOMUHUPYIOIIUX BEPOVCIIOBe/a-
HIIT ABJIAETCA CKOpee NMparMaTU4eckKyM: BaKHO HEBMEIIATe/TbCTBO TOCYAApCTBa
B BEpPOVICIIOBEIHBIE JIeJIa, C OHOV CTOPOHBI, ¥ BO3MOXKHOCTD JI/IS1 PEIUTHM CTOATD
HaJl TOCY/JapCTBEHHOI M/e0IoTyelt (110 CyTH, ObITh OCHOBOI M BBICIIVIM IPUHIIN-
IIOM 3TOJ MJEOJIOTUN), C APYTOIL, @ TAKKe ITONTy4aTh OT TOCYAAPCTBA MOAJEPXKKY
B 60pb0Oe C APyruMiM, KOHKYPUPYIOIINMY KOHpeccusaMn. BBeeHie HOpMaTHBHO-
IIPaBOBOTO PETY/IMPOBAHNUA IO 3alINTe YYBCTB BEPYIOMIMX U CKJIa/[bIBAIOIASICH
IpaKTHUKa IPYMEHEHNA STUX HOPM OTpaXkaeT TOT 6aJlaHC HOPMAaTUBHOCTH IIpa-
BOBBIX IPeANMCaHNIT ¥ (AKTUIHOCTY MOUTUIECKIUX, UIeOTOIMYECKUX W KY/Ib-
TYPHBIX OTPaHIYEHNII B 06/IACTU PETUIMO3HBIX CBOOO,.

3akoHogaTeNnbCTBO O 3al4UTE YYBCTB
M NPOTUBOAENCTBUU IKCTPEMU3MY

B oTnmune oT 3aKOHOJATENbCTBA PsAfia €BPOIENCKMX CTPaH, POCCUIICKME 3a-
KOHBI He COJiep>KaT HOPM 00 OTBETCTBEHHOCTM 3a TaKMe HOCTYIIKM, KaK 60ro-
XY/IbCTBO MM CBATOTATCTBO. [lo 2012 rofa mofgo6HbIe He6IaroBUAHbIE IOCTYIIKA
HaKa3bIBA/IVICh KaK OOBIYHbIE IPAaBOHAPYLIEHNS VUIU IIPECTYIUICHN Yepe3 TaKue
COCTaBBbl, KaK «XyJIUTaHCTBO», «BaH/IAM3M», «IIOBPEeXeHe NaMATHIUKOB KY/Ib-

>3 Tak, HaIIpUMep, COITIACHO CT. 4 3akoHa Pecniy6imuky Bypsarum ot 23.12. 1997 «O penurnosHoit fe-
SITEIBHOCTH Ha Tepputopun Pecrry6muku BypsiTun» [/ 0CyiiecTBIeHs 671aTOTBOPUTEIbHON AesITeNb-
HOCTH PeIUTMO3HasI OpraHu3aLys 06s3aHa 6blIa MOTYyINTD CIelnaIbHOe paspelenne MHICTepcTBa
focTunmy Pecrry6/mky, OIUIaTUB IIpeABapUTeNIbHO HOLUINHY. B pernoHamIbHbIX 3aKOHAX ObIIO 3aKpeIle-
HO HEeMaJIO OJO0OHBIX HEJIOTMYHbIX TPeOOBAHMII K AeATeIbHOCTYU PEIUTMO3HBIX OpPraHM3aliil.

** Hanpumep, CornaiieHne 0 COTPYIHUYECTBE MeXLY MMHUCTEPCTBOM 3IpaBOOXPAHEHNUA 1 CO-
nuanbHoro pasputusa Poccuitckoit ®@epgepanunm u Pycckoil mpaBocnaBHOI IiepkoBbio oT 15. 04. 2005;
Cornaurenne o coTpygandectse Mexxy Mockosckoii Ilarpuapxueit Pycckoit mpaBociaBHOI IlepKBU 11
DenepanbHOIT apXUBHOIL crry>k6011 Poccun ot 18.12. 2003 // CIIC TapanT.

> Hanpumep, 3akon Pecrry6muxu Jarectan ot 22.09.1999 Ne 15 «O 3ampere BaXXabUTCKOI U MHOI
9KCTPEMUCTCKOI AeATeIbHOCTY Ha Teppuropun Pecniy6mmxn Jarectan». Cm.: Vicnam B Poccym: Barnag
13 pernoHos / oy, pex. A.B. Manamtenko. M., 2007.
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TypbI» 1 T.11.°° Tonbko B Koekce 06 afiMUHIICTpaTUBHBIX ITpaBoHapylIeHysax Poc-
cniickoit Qepeparyuy 6bU1a CT. 5.26 0 HapyLIEHNN 3aKOHOZATENIbCTBA O CBOOO/E
BEPOVCIIOBEAHMsI ¢ MUHUMAAbHBIM ITpadom. CKaHIAMbHBI ITaHK-MOJebeH,
NIpOBeJeHHbI rpynnon Pussy Riot B lleHTpalTbHOM MOCKOBCKOM Xpame Xpucra
Cracurensa B mapte 2012 ropa, mokasaa IpaBoBYIO HE3ALUIIEHHOCTb CUMBOJIN-
4eCKOJi Cpepbl pe/IUruy, CTOIb BaXKHOI /1A TOCYIapCTBa Y €T0 MJIeO/IOTUN. Y4acT-
HUIIBI TPyNIIel Pussy Riot ObUIV Haka3aHBI 110 YTOIOBHOM CTaThe 3a XY/IUTAHCTBO.
B npurosope cyz paciieHn LiepKOBHbIE ITpaBy/Ia ¥ KAHOHBI KaK YacTb COLMATb-
HOTO ITOPAJKA, 3HAYMMYIO J/IsI BCero 00IecTBa, YTOObI 000CHOBATh OTBETCTBEH-
HOCTb 3 Xy/IUTaHCTBO, KOTOpoe onpepenaeTcs B 4. 2 ¢T. 213 YK P® kak «rpy6oe
HapylIeHye 00IIeCTBEHHOTO MOPsAIKA C OTKPBITBIM HEYBaXKeHNIEM K 001ecTBY».

[Tpurosop 6bU1 OcTaB/eH B cuite (C HeOOMbIIMMY M3MeHEeHUsIMM)*®, U1 OBICTPO,
B Hauyasie 2013 rofa, ObUI IPUHAT [AKET 3aKOHOB O 3all[UTe YYBCTB BEPYIOIINX,
BK/IIOYasA HOBYIO pefakumio cT. 148 YK PD*. B nmoscHuTeIbHOI 3amMCKe K 3aKO-
HOIIPOEKTY YKa3bIBa/IOCh, YTO OCKOPO/IeHVIe PeIUTMO3HBIX YYBCTB «HAPYILIAeT Tpa-
JMIVIOHHBIE Vi PETUTYO3HbIe HOPMBI, BbIpaOOTaHHbIE 00IIeCTBOM Ha IPOTSHKEHUN
MHOTIVIX BEKOB, €[0 HPABCTBEHHbIE YCTOM, IPOTUBOPEYNUT MOPAJIN, BII€UET TKKIE
HOCTIEACTBYA Y HOCUT APKYI0 aHTUCOLMAIbHYIO HAIPaBIeHHOCTb»®. JTa JIoTMKa
IEeMOHCTPMpOBa/la HaMepeHMe BKIUUTL pennurnosHble HopMbl PIIL n gpyrux
«TpajINIIMIOHHBIX» PE/IUTUI B FOCYAPCTBEHHBII IPABONOPA/OK, TAK KaK 3alIMIIATh
YyBCTBa BEPYIOLIMX BO3MOXKHO TOJIBKO Y€Pe3 OTCHIIKY K IIOHATUAM, B KOTOPbIE OHI
BePAT, U K PeJIUTMO3HBIM HOPMaM, KOTOpPbIE YKa3bIBaIOT, KaK BEPOBATh (VCIOMHATD
06psI/BI, OTHOCUTBCS K CBATHIHAM I T.IL), HO HMKAK He K CaMUM CYOBEKTHBHBIM
sMoyAM («9yBcTBaM»)®'. B M3HA4a/IbHOM TEKCTe 3aKOHOIPOEKTa OBUIO MPAMO
chopMynmpoBaHo, 4TO 3aluTa 0OecreunBaeTCcsA TOIBKO YYBCTBAM BEPYIOIIMX
TeX «PEUTUMO3HBIX OOBEANHEHNUII, KOTOPbIE MCIIOBEAYIOT PEIUTUY, COCTABIIAIO-

% Mexpay 1993 n 1996 ropamm CyljecTBOBaja yrolOBHas OTBETCTBEHHOCTb 3a OCKOpO/IeHume
yyBcTB Bepyoux (ct. 143 YK PCOCP ¢ HakasaHueM JJ0 OZHOTO rofia TMIIeHNs cBoOosbl), HO B YK PO
1996 ropa 3Ty CTaThIO HE BK/IIOUMIA.

*” TIpurosop XaMOBHMYECKOTO paiioHHOro cy#a Mockssl ot 17.08. 2012 mo meny H.A. Tomokon-
Hukosoit, E.C. Camynesny n M.B. AnexuHoit.

% TlocnesbiHecenns 17.07.2018TTocranosnenna ECITYnosxano6e M.B. Anexunoriu apyrux mpotus Poc-
cumt (HUDOC [9nextponnsiit pecypc]: // URL: https://hudoc.echr.coe.int/eng#{«itemid»:[«001-184666»]})
(mata obparrenizs: 1.06. 2018); IpUroBoOp, BOSMOXKHO, 6y/ieT IIepecCMOTpPEH.

¥ MepepasbHblil 3aK0OH 0T 29.06. 2013 Ne 136-D3 «O BHeceHMM M3MEHEHMIT B CTaTb0 148 YTo/I0B-
Horo kojiekca Poccuiickoit Pepepanyiy 1 OT/e/IbHbIE 3aKOHOaTe/NbHble aKThl Poccuiickoit Pepepanyy B

Le/IAX IPOTVUBOAEIICTBUA OCKOPOIEHNIO PEIUTIO3HBIX yOeXKIeHNIT 1 4yBCTB rpaxaan» // C3 PD. 2013.
Ne 26. Cr. 3209.

5 TlosicHMTeNbHAA 3aIMCKa K MIPOEKTY 3akoHa Ne 142303: [OnexrpoHHsil pecypc]: // URL: http://
asozd2.duma.gov.ru/main.nsf/(Spravka)?OpenAgent&RN=142303-6 (naTa obpamenns: 21.08.2018)

1 Cm. ¢punocodckuit aHammus TpobaeMaTKy IPaBoOBOI 3alUThl 4yBCcTB: Mukupmymos V.B. Puto-
prika ockop6enHbIx 4yBcTB // PALIVIO.ru. 2016. Ne 2. C. 80-101.
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1IJie HEOThEeM/IEMYIO YaCTh MICTOPMYECKOTO Hacnmequsa Haponos Poccun». B xone
00CYX/IeH)sI 9Ta BHO aHTUKOHCTUTYLMOHHAsI OTOBOpKa Oblla yOpaHa, XOTs Ha
VICTOJIKOBQHUU ¥ IIPUMEHEHY HOBBIX HOPM 3TO IOYTH He CKa3amoch®.

3aKOHOZATE/IbCTBO O 3aLUTE YyBCTB BEPYIOLINX Cpa3y MPUBENIO K MHOTOUMC-
JIeHHBIM JiebaTaM Cpefy IIPaBOBENOB, IIOCKOJIbKY «IYBCTBA BEPYIOIIUX» B OYK-
BaJIbHOM MCTO/IKOBaHMM OTCBUIAIOT K forum internum Kaxxgoro demoseka®. Ho
B IIPEBA/IMPYIOLIEN IPAKTUKE O], «4yBCTBAMI BEPYIOIINX» CTA/IM IOHMMATbCA
He 9MOIIMOHAIbHOE OTHOIIeHNMe (TaKOe OTHOIIEHME C TPYAOM MOXKHO KOHCTPYM-
POBaTh KaK 0O'bEKT IPAaBOBOJI 3AIUTHI), @ PEIUTVIO3HbIe HOPMBI U KY/IBTHI, K KO-
TOPBIM BepyIollllie MCIIBIThIBAIOT SMOLMIOHA/IbHYIO IPUBA3aHHOCTD. [IpuMenenns
3TOTO 3aKOHOJaTe/IbCTBA CBUIETEIbCTBYET, YTO IIPAaBOBasA 3al[MITAa YYBCTB BEPYIO-
X GakTIYeCcK CTasa MEXaHM3MOM 3aLUThI PeTUTMO3HBIX YOEXKIEHNIT 1 Bepo-
BaHMIT OOBIINHCTBA IPOTUB KPUTUKY ¥ COMHEHMSI CO CTOPOHBI MEHBUIVHCTBA.
ITo cyTu 9TM HOBBIE 3aKOHBI KOCBEHHO BBe/IM HaKa3aHMe 3a OOTOXYIbCTBO U CBS-
TOTATCTBO II0 OTHOLIEHMIO K IIpefiMeTaM MOYUTAHNA B TPAAULMOHHBIX PeIUTU-
ax. [IpumeuaTenbHo, 4To B uctonkosanuu PIILI, mpegmeToM 3amuTel 110 CT. 148
VK PO saBnsaoTCs [OrMaThl pelUrui, TMYHOCTY U IesTHUS CBATHIX, a TaKXKe CBs-
IIeHHble M300pa>keHVsI ¥ TEKCTHI, MHbIE NIPEIMETHl PeTUTMO3HOTO0 HasHAYeH N,
MeCTa Pe/IMTMO3HOTO ITOYNTAaHS (ITa/IOMHNYECTBA), @ CaMa OTBETCTBEHHOCTD Ha-
CTYIIaeT 3a «HEYBKNUTEIbHBIN OT3BIB, IPy0O€e BBICMEMBAHNE PETUTMO3HBIX JOTM
I KAHOHOB»%,

C ppyroit cTopoHbl, 60pbba ¢ peUTMO3HBIM 9KCTPEMI3MOM CTasla, HOXayii,
Hambonee 9pPeKTUBHBIM MEXaHM3MOM TOCYAAPCTBEHHOIO KOHTPOJIS HAaf pe-
UTMO3HO chepoit. ITOT MexaHu3M ObUI 3a/moxeH eije B 2002 rofy, Korjga Obit
IPUHAT 3aKOH O IIPOTHBOJeIIcTBIY 9KCTpeMu3My®. CraThs 10 aTOro 3akoHa I10-
3BOJIsSIET IPUOCTAHAB/IMBATD VIV 3allpeljaTh B CyeOHOM HOPSZIKe JesATe/IbHOCTD
PENIMO3HBIX OPraHM3alLNil, B OTHOIIEHNY KOTOPBIX YCTAHOBJIEH (DAKT 3aHATHA
9KCTPEMUCTCKOI IeATeNbHOCTbI0. CaM 9KCTpeMU3M B CUIy CT. 1 3aKoHa MOHU-
MaeTcsA O4eHb IIMPOKO M BK/IOYaeT 13 pasHBIX OCHOBAHUN JJI IPU3HAHUA Op-
TaHM3ALNN SKCTPEMUCTCKON: OT BOCIIPENATCTBOBaHNA 3aKOHHOI AeATeIbHOCTU
TOCY[APCTBEHHDBIX YYPEXJEHUI [JO K/IeBEThbl Ha TOCYNAPCTBEHHBIX CITy>KaIUX,

¢ B 2016 rogy npodeccop O.B. MapThinH oxapaKTepu3oBal 3aKOHONATEIbCTBO O 3all[UTe Peiy-
TMO3HBIX 9YBCTB BEPYIOIMX KaK OJHO 13 CPEACTB HEOOOCHOBAHHOTO YCTaHOB/IE€HNA IIPUBUIETMIPOBaH~
HOTO TIONIOKeHMA TPaJUIIMOHHBIX penuruit. Cm.: Mapmoiumun O.B. 3aKoH 0 3a1uTe 4yBCTB BEPYIOLINX B
JICTOPMKO-TIPaBOBOM KOHTeKcTe (cTaThsi BTopas) // TocymapcTBo 1 mpaso. 2016. Ne 2. C. 22-31.

¢ Kynvres A.C. 3ammTa 4yBCTB BEPYIOILUX: KaK He HepecTynuTth 4epty? // KoHcTUTyIMOHHOE 1
MyHMIUIIA/IbHOE IpaBo. 2015, Ne 2. C. 25-28.

¢ 3aKoH 06 yro/IOBHOII OTBETCTBEHHOCTH 3a OCKOpO/IeHME PeTUTMO3HbIX YYBCTB Bepyomux. Kom-
MeHTapuil PUANIECKOil cayK6bl MOCKOBCKOI marpuapxun: [dnekTpoHHbIT pecypc]: // URL: http://
www.patriarchia.ru/db/text/3093568.html (maTa o6pamens: 21.08.2018)

% (QepepasbHbIIl 3aKOH OT 25.07.2002 Ne 114-D3 «O npoTHBOAECTBUN IKCTPEMUCTCKOI JieATeb-
Hoct» // C3 P®. 2002. Ne 30. Ct. 3031.
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BK/IIOYAsA TaKXKe M yTBEPXKJEHMe NPEBOCXO/ICTBA CBOETO BEPOMCIIOBENAHNSA HaJ
APYTUMU KaK IIPOSABJIEHNE «PEIUTMO3HOIO SKCTPEMU3MA».

B pasubIx pernonax Poccyi upe3amepHO pbsaHasg 60pbba ¢ IKCTPEMU3MOM IIPH-
BOIMJIA K C/Ty4YasM 3alpeTa OTAeNbHBIX TeKCTOB 13 KopaHna, bxaraBan-rutel u
APYTUX CBALIEHHBIX TEKCTOB. B pesynbrare [Ipesupent Poccun B 2015 rogy nnu-
LUIPOBA BHECeHNe TonpaBoK B 3akoH 2002 rofa, B KOTOPbIi Obl/Ia BBEfjeHa HO-
Bas CT. 3.1., cormacHo Koropoit nutarsl u3 bubmuu, Kopana, Tanaxa n [anmxypa
He MOTYT OBITb IIPU3HAHBI SKCTPEMUCTCKUMM MaTepuanamus,

Hamn6ornee 4acTo penurnos3Hble OpraHM3alUM Y UX CBSAIIEHHBIE TEKCTBI IIPH-
3HAIOTCA 9KCTPEMUCTCKUMU T10 TAKOMY OCHOBAHMIO, KaK «IIPOIaraH/a CK/II04u-
TE/IbHOCTH, IIPEBOCXO/CTBA MO0 HEIIOTHOLIEHHOCTY YeOBeKa II0 IIPU3HAKY eTo
COLIMa/IbHOM, PacoBOM, HAIIMOHATIbHONM, PEIUTMO3HON WIN A3BIKOBONM IpUHAJ-
JIEKHOCTY WIM OTHOIIEHUA K pemurnn». [IoCKonmbKy ImpakTUyecku Kaxpjas pe-
UTMO3Has KOH(peccusa yTBep)KAaeT, 4YTO MyTh K CIACEHMIO JISKUT depe3 IPICo-
eJVHEeHNE K YUCTy €e CTOPOHHMKOB I BEPOBaHMe B ICTUHHOCTD €€ BEpOy4YeHNH,
TOIJ]a KaK BCe OCTaJIbHble BEPOUCIIOBEIaHMsI BBOAAT B 3a0/Iy>KIeHMe 10 IIOBORY
TeX VIV VHBIX CTOPOH BepOydeHMs Win 00pAna, TO MeXaHM3M CT. 10 3akoHa AB-
nsercsa 6e30TKasHBIM CIIOCOOOM Il TMKBUAALMY TIOYTH TI0007 PeTUINO3HON
OpraHmsanyy. ITo NOATBEPXKJaeTCA KaK pasbsacHeHnAMM Bepxosroro Cypa Poc-
cun® u Koncrurynuonnoro Cyna Poccun®, Tak u mpeBanupyiomieit cygeOHOI
npaktukon®. Kak ¢ mpoHmeit 3aMeTII OfVH UCCIIe0BATeNb, BCE CBAIICHHbIE TEK-
CTBI OCHOBHBIX PeJINTUI OJIIA/IAI0T ITO]] OIIPEfieNIeHI e PETUTMIO3HOTO 9KCTPEMU3-
Ma’’. AHTMIKCTPEMICTCKOE 3aKOHOJATEeNbCTBO (PAKTUUECKM CTAjIO ellje OfHNM

% (depepanbHblil 3aK0oH OT 23.11.2015 Ne 314-P3 «O BHecennu usMeHeHus B PeepaibHbIil 3aKOH
«O IpOTUBOAEIICTBUY IKCTPEMUCTCKOIL fieATenbHOCT»» // C3 PD. 2015. Ne 48 (vacts I). Cr. 6680.

¢ TTocranosnenue Ilnenyma BepxosHoro Cyza Poccyn ot 28.06. 2011 Ne 11 «O cype6HOIT TpakTi-
Ke I10 YTO/IOBHBIM JIeJIaM O IIPeCTYIIEHNAX 9KCTPEMMUCTCKOI HalrpaBieHHoCcT» // Poccuiickas rasera.
2011. Ne 142.

5 Omnpenenenne Kouncturynuonunoro Cyma Poccun ot 2.07.2013 Ne 1053-O «O6 oTKase B IPUHATUN
K PacCMOTpEHUIO Xano6bl rpaxkganiHa Kouemaposa Bragncinasa CepreeBuya Ha HapylleHe ero KOH-
CTUTYLVIOHHBIX IIPaB IOJIOKEHMAMM TYHKTOB 1 1 3 cTaTby 1 1 yacTu TpeTbeit craTby 13 PefepanbHOro
3aKoHa «O IPOTMBOJENICTBUY SKCTPEMUCTCKOI fleATenbHOCTI»; Ocoboe MHeHne cynpu LA, TaypkueBa
k Omnpepenennto Konctnrymmonsoro Cypa ot 16.07.2015 Ne1787-O «O6 oTkase B IPUHATUY K PacCMO-
TPEHMIO KaT0Obl MECTHOII peNMTo3Hol opranusanuyu CupeTteneit Verossl B ropoge bupobumxane Ha
HapylIeHNe KOHCTUTYI[MOHHBIX IIPaB ¥ CBOOON IyHKTOM 3 cTaThy 1 u cTaTbeit 13 PefrepaIbHOro 3aKoHa
“O IpOTUBOAEIICTBUM SKCTPEMIUCTCKOI eATIBHOCTIL ».

% Haiioa A.A. TTIpakTideckue aCIeKThbl IPMMeHeH)A 3aKOHa O IPOTUBOJEICTBIM SKCTPEMUCTCKOM
TeATeNnbHOCTN. PenmnriosHbiil skcTpemnsM / IIpakTika npyMeHeHNs 3aKOHA O IIPOTUBONEVICTBIUN 9KC-
TPEMICTCKOI fieATenbHOCTH. M., 2016. C. 6-12; Cynmanos A.P. IlpusHaHMe peTUTMO3HBIX KHUT 9KCTpe-
MUCTCKMMIU TTOCpeficTBOM aKkcneptus / Tam xe. C. 16-25.

70 Qeanecsn C.C. O6 axcTpemusme tekctoB Topsl, HoBoro 3aBera 1 Kopana (OnbiT IMHIBUCTIYE-
CKOT0, TICMXO/IVHIBUCTIYECKOTO 1 YTOJIOBHO-IIPABOBOTO OCMbICTIeHNs) // CoBpeMeHHas KOMMYHMKATH-
BucTmka. 2015. Ne 5. C. 15-22.
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VMHCTPYMEHTOM 3aIUTHI Pe/IUTMO3HbIX YOeKIeHNIT 60NIbIINHCTBA (TI0C/IefoBaTe-
el TPAAVIIVIOHHBIX PEUTUI).

3aknouyeHue

Permurysa mpakTmdecky BO BCeX OOIeCTBAaX ABJIAETCA He TONBKO He/IOM JINY-
HOJI COBECTY BEPYIOILMX, HO U NIPEAMETOM IIPAaBOBOIO PEryIMpPOBaHNs, IIPE/IE/IbI
U HaIIPaBJIEHHOCTb KOTOPOT'O 3aBMCUT HE TOJBKO OT TEKCTOB 3aKOHOB, HO M OT
COLIMAIBHOTO KOHTEKCTa UX IpuMeHeHMsA. [10aToMy penurnosHbie cBOOOBI He
MOTYT OBITh a0COMIOTHBIMY (HEOTpaHMYEHHBIMM), @ B TeX IIPABONOPSANKAX, B KO-
TOPBIX 3TUM CBOOOZaM (OPMATbHO NPENOCTABIACTCA MaKCUMasIbHasA 3alNTa,
Ka)KYIIasACA HeOITyCTYMON B CBETe FOCYAAPCTBEHHOI NAeonornu (CyuecTBEHHO
M3MEHUBILeICS co BpeMeH npuHATUA Koncturynumu Poccun u 3akoHa o cBo6o-
Jie COBECTM) M C TOYKM 3peHN: OOIeCTBEHHOTO MHEHMS, B [IelICTBME BCTYIAIOT
MeXaHM3MbI «COLMATbHOTO KOHTPOJIA» MO OTPAaHNYEHNIO 3TUX IIPaB U CBOOOJ /10
HIPUHATHIX B 061ecTBe rpanniy’.

Takas cuTyaumsa CKIajbIBaeTCsA M B POCCUMIICKOM npasomnopaAnke. Kak n Bo
MHOTHX JJPYTMX aCIleKTaX, B 00/IaCTM PeryIMpOBaHNA PEIUTMO3HBIX CBOOO CO-
XpaHsAeTCsA IPOTUBOpeuNe MeXAY MubepanbHbIMU TeKcTamy KoHcTuTynyn u 3a-
KOHOZIATe/IbCTBA 1 (paKTUIeCKON KOHCEPBATMBHOI IIPAKTHUKOI VX MCTONKOBAHUA
U TIpYMeHeHMA. MHorue ncciefoBarenu o6bACHAIOT 3TO NPOTUBOpeUNe depes
VICIIO/Ib30BaHMe TOCYHApPCTBOM PEIUIMU M, HA0OOPOT, depe3 IparMaTudecKuil
pacueT «TpafUIIOHHBIX» PeTUTMO3HBIX KOH(PECCUIl Ha BBITOAbI OT COTPYAHIYE-
cTBa C rocymapcTBoM’’. He oTpumas 3Toro o0bACHEeHN, TaKXKe YKaKeM Ha CO-
IIVIaJIbHBI KOHTEKCT, B KOTOPOM (POPMUPYIOTCS MHTEPIPeTallMOHHbIE IIPaKTUKN
CyZiel U IpYTUX I0PUCTOB, IPMMEHAIONINX HOPMbI 3aKOHA, ¥ Ha CI0XKHYIO B3al-
MOCBA3b PAKTUYHOCTY U HOPMATUBHOCTU. DTa CBA3b IMPOABIAETCA B TOM, 4TO
I. Kenp3eH HasBan «IMHAMUYECKUM aCIEKTOM IIPABOINOPAJKa», T.e. B CO3[JaHUN
VHJVIBYYaIbHBIX HOPM IIpaBa (IIPaBONPMMEHUTENTbHBIX AaKTOB), 4Yepe3 KOTOpble
o61Iye HOPMBI IIpaBa HAIIOTHAIOTCA PealbHBIM COflePYKaHMeM M CO3JIAl0T IIpaBa
u 00s13aHHOCTU I afipecatoB. OUEeBUIHO, YTO BBIOOP CPEACTB U ONpefie/ieHue
IIpeJieIOB 3aIUThI TAKOTO pofia CBOOOJ, B IIPaBOIPUMEHNUTEIbHOI IIPAKTUKe He
BCer/la OIPEJeAITCA CTPOTO PAlMIOHATIBHO U BBUJY TONBKO POPMaTbHO yCTa-
HOBJICHHBIX HOPM IIpaBa — TaKOJl BBIOOP MOXKET 3aBUCETh OT MHOXKECTBA aCIIeK-
TOB COIMOKY/IbTYPHOJ 06CTaHOBKY, B KOTOPOIL IEMICTBYIOT CY/[bY ¥ IHbIE IIPABO-
IIPYIMEHUTENN .

" Qunnuc . Ilodemy penurnosnas cBo6oza ABIAeTCs 0COObIM, BXXHBIM 1 OTPAHIYEHHBIM IIpa-
BoM // VisBecTusa Bysos. [IpaBosenenne. 2015. Ne 6. C. 133-150.

72 Cwm. Harp.: Papkova 1. The Orthodox Church and Russian Politics. New York, 2011.

73 Benos C.A. CriocobeH M palMoOHa/IbHBIN AMCKYPC 000CHOBATD IIEHHOCTHBIN BBIOOD B 1pase? //
Vssectus Bysos. IIpasosenenne. 2014. Ne 5. C. 224-236.
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[To pa3HbIM puUYMHaAM 9TOT GAKTUIECKNIT KOHTEKCT B POCCUIICKON UCTOPUN
Bcerga ObUT HeOaronpusTeH i YTBep)XK/JeHNsI PeTUTMO3HOTO PaBEeHCTBA I 3a-
IIMATBl PEIUIMO3HBIX CBOOOJ. ITO MONOXKEHMEe COXPAHMIOCh I B COBPEMEHHOM
poccuiickoM o61ecTBe, KOTOpOe, KaK IOKa3bIBAIOT COLVIOJIOTMYECKNEe OIPOCHI,
OT/INYAETCA BBICOKOJ CTEMEHBIO PEIUTMO3HO HETEPIMMOCTI K «HETPaAVIOH-
HBIM» PEeJIUTMO3HBIM KY/IbTaM’*, KOTOpble MOMy4mIn obliee Ha3BaHME «CEKT»'>,
Mo YepKMBalollee X OTOPBAHHOCTD OT COLIMA/IIBHOTO L[€/IOTO U ITOTEHIIa/IbHYI0
omacHOCTb. HeTpyHO NOHATDH, YTO 3TOT COLMAIBHBIN HACTPON TPAHCIUPYETCA
Ha TO, KaK B MHTEPIIPETALVIOHHOM COOO0IIeCTBe BOCIPUHUMAIOTCA IIpaBa pesu-
TMO3HBIX MEHBIIVHCTB. B TO >Xe camoe BpeMsA BEPOYYEHMA «TPAJULIVIOHHBIX»
PENIMIT OCTENIeHHO (PAaKTIYEeCKM CTAIM YaCThI0 POCCUIICKOTO IMPAaBONOPSMKA,
9TO 0COOEHHO OTYET/IMBO MPOSB/ISETCS B HEJaBHUX 3aKOHOJATe/IbHBIX IIONIPaB-
Kax O 3allliTe€ YyBCTB BEPYIOLMX U B NPAKTUKE NIPUMEHEHNA aHTUIKCTPEMUCT-
CKOTO 3aKOHOJATENbCTBA. ITO NEMOHCTPUPYET HEOJHO3HAYHOCTh B3aMIMOCBA3N
HOPMATMBHBIX IIPABOIOTIOXKEHMII 0 CBOOO/e cOBeCTH U PaKTUIECKIMX PAMOK IIPH-
MEHEHM 3TUX IIPaBOIOJIOKEHUI B POCCUIICKOM IIPABOIOPAMAKE, AKTYaJIbHOCTD
U3y4eHUs B3aUMOEVICTBUA Pa3INIHBIX POpM PaKTMYHOCTY ¥ HOPMATUBHOCTH
B IIPAaBOBOM PeryIMpOBaHNUI.
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Abstract

The paper considers the legal and philosophical issue of the correlation between factic-
ity and normativity in the aspect of regulation and protection of religious freedoms in the
past contemporary Russian law. The paper suggests considering in this aspect the gap
between the normative content and the meaning of the corresponding norms of Russian
constitution and statutory law and the implementation of these norms in court and law-
enforcement practice. The author argues that the liberal norms transplanted from West-
ern legal orders into Russian law do not fit well the symbolic sphere of the post-Soviet
Russia where religion itself serves as one of the cornerstones of national identity and as
a major constituent element of the state ideology. In factual court practice, constitutional
and statutory norms about freedom of conscience are shaped contrary to their prima
facie meaning. The lack of tolerance in Russian society leads to the fact that many non-
traditional religious denominations are considered as socially unacceptable, and for this
reason there emerges a societal attitude against the non-traditional religious denomina-
tions. Being formally under the authority of the law, judges and other adjudicators are
in fact under the influence of many factors among which one can mention different pro-
grams and declarations by the political leadership and by state officials, as well as the
public opinion. In author’s opinion, this leads to the integration of the religious concep-
tions of the «traditional»> denominations into Russian legal order, which is illustrated in the
recent statutory amendments concerning the protection of “religious feelings’ and in the
practice of enforcement of the anti-extremist legislation. From the legal and philosophical
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standpoint, this situation shows the ambiguity of the interrelation between the normative
propositions that guarantee the freedom of conscience and the factual frameworks of
application of these propositions in Russian law. In author’s opinion, this example of this
ambiguity of the facticity/normativity divide in what concerns the protection of religious
freedoms justifies also addressing this divide and its implications in other fields of legal
regulation.
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cretion.
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OOwune npuHuMnol pukxa
KaK OTpaXxeHue 1opuandyecKkmx
OCOOEHHOCTEe! uciamMmckoro npaea”

J1.P. CiokuaiiHeH

npodeccop kadenpbl TeEOPMN U UCTOPMK NpaBa HaumoHanbHOro UccnenoBaTenbCcko-
ro yHuBepcuteTa «Bbicllas wkona 3KOHOMUKM», OOKTOP PUANYECKUX Hayk. ALpec:
101000, Poccuitickaa denepaumsa, Mocksa, MacHuukasa yn., 20. E-mail: Lsukiyainen@
hse.ru

AHHoral.wm

B poccuiickom npaBoBegeHnr npeobnagaeT oueHka MCIamMckoro rnpaea kak CUHOHKMA La-
pwara, KOTophbIil NpeacTaBnseT cobo COBOKYMHOCTb Npeanucardnii KopaHa n CyHHbl, 03Ha-
yatouen obpas xm3Hu Mpopoka Myxammepna, 3adUKCUPOBaHHbLIN B xaancax (npeaaHunsx)
ero cnoaBmxHukoB. CBOAMMOE K LLIApMaTy Ncnamckoe NpaBo PacCCMaTPUBAETCS B Ka4eCTBe
KOMMJIEKCA PA3/INYHbIX COLMabHbIX HOPM, B KOTOPOM OpUANYECKME NpaBuia NPUHLMUNKU-
aJIbHO He OTAENIEHbI OT PENUTMO3HBIX NpeanucaHunii. OgHako yrinybneHHbIl aHanm3 no3Bosis-
€T 3aKJIl04UTb, YTO HA OCHOBE HOPMATUBHOWM YacTu wapunara chopmMrpoBanoCh NCIaMCKOe
npaBo Kak topuandeckoe asneHve. Knio4esyio posib B 3TOM cbirpan ¢dukx. MNog HMM ncnam-
cKasl MbIC/Tb MOHUMAET Kak Hayky O LuapuaTCkux NpaBuiax BHELLIHEro NnoBeAeHus Noaen,
Tak M camu ykadaHHble HopMbl. Cpeay aTux NpeanucaHnii UMeKTCs OTBeYaloLLme opuanye-
CKMM KPUTEPUSAM 1 MOSTOMY SABASIOTCS HOPMaMM UCIaMCKOro npasa B Hay4HOM 3HAYEHUN.
®urkx He orpaHMunCcs BblpabOTKON OTAENbHBLIX YACTHbIX NMPaBW NPaBOBOM HaNPaBIEHHO-
CTn, a cGopMynmMpoBasn pa3BepHyTYIO CUCTEMY MPUHLUMUIMOB, KOTOPbIE U IBASIOTCS OCHOBHbIM
apryMeHTOM B MOMb3y CYLLECTBOBAHMS MCNAaMCKOro npasa Kak iopuan4eckoro siBfieHns B
coOCTBEHHOM cMbicne. CoBpeMeHHas ncnamckas MbIC/b npeanaraeT pasnyHble Kaccu-
dukaumm obLmMx NpUHUMNOB dukxa. Hanbonee yaayHbiM B NPaBOBOM OTHOLLEHUN SBASIET-
CSl BblAEJIEHNE HECKOJIbKUX TEMATUYECKNX rPynn Takux NPeanncaHnin, CTEPXHEM KOTOPbIX
BbICTYMNAIOT KJIIOYEBbIE CAMOCTOSITENIbHBIE MPUHLNMbI. BOABLUMHCTBO U3 HMX B KOHLEHTPUPO-
BaHHOM BUAE BbipaxkaeT IopMANYECKYIO0 Mpupoay ncnamMmckoro npasa. Nx noseneHne — 3a-
METHbIN BKNag, dukxa-goKTPUHbI B €ro pasBuTe U OOAHOBPEMEHHO B MUPOBYIO NMPaBOBYIO
KynbTypy. JaHHble NPUHLMMBLI MO UX COAEPXAHUIO SBASIOTCSA MPABOBLIMU U HE MMEIOT He-
NOCPEeACTBEHHO PENUIMO3HOro xapaktepa. OHM NnpefonpenensoT PUANYECKYo Npupoay
MCNaMCKOro npaBa, KOTOPOe MOXET OblTb HA3BAHO TAKOBbLIM HE MOTOMY, YTO B HEM BOMJIOLLA-
eTcs 60XKECTBEHHOE OTKPOBEHME, @ HA OCHOBaHUW A@HHbIX MPUHLMMNOB. IMEHHO NpuUHUMNbI
dunkxa OTKpbIBAKOT Nepes, NCNamMCKUM NPaBoOM BO3MOXHOCTb B3aMMOAENCTBOBATbL C UHBbIMU
NpaBOBbIMY KYJIbTYpPaMn Ha OCHOBE OBLLHOCTY MHOMMX X IOPUONYECKNX XapaKTEPUCTUK.

* [Ty6nukanms HOATOTOB/IEHA B XOfIe MCCIeRoBaH s «VIcmaMcKoe IpaBo — CaMOCTOSITeIbHASL IIPABO-
Bas cucremar (Ne 18-01-0026) B pamkax ITporpammel «Hayusbiit ponz HanmoHanbHOTO MccIeoBaTeb-
CKOro yHMBepcutera «Bpicias mkona skoHomukm» (HVY BIII9)» B 2018-2019 IT. u B paMKax rocynap-
CTBEHHOII IIOJI/IeP>KKM BeRyUTNX YHUBepcuTeToB Poccuitckoit Pepeparym «5-100».
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KnouesBblie cnosa

ncnam, wapwart, KopaH, CyHHa, dukx, npaBoBas AOKTPUHA, UCTAMCKOe NpaBo, NPUHLMMI
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Bubnuorpagpunyeckoe onucanue: CiokusainHeH J1. P. O6Lwime npuHUmnnbl purkxa kak oTpaxeHue
IopUANYECKNX 0COBEHHOCTEN UcaMckoro npasa // Mpaeo. >XXypHan BbiCLUEn LWKOsbl 3KOHO-
Mukm. 2018. N2 3. C. 50-80.

JEL: K0OO; YOK:340 DOI: 10.17323/2072-8166.2018.3.50.80

B poccumiickoit mpaBoBOI HayKe CTIOXKU/INCH Pa3/IMYHble B3ITIABI HA ICTAMCKOe
(MmycynpMaHcKoe) IpaBo. IIpeobmagaeTr mosuLus, COITTACHO KOTOPOIl OHO Hepas-
PBIBHO CBA3aHO ¢ penurueii ncmama'. IlosTomy npu aHanmse faHHOTO (PeHOMEHa
aKIEHT JIe/IaeTCs Ha €r0 PEIMIMO3HbIX KOPHAX, a OPUANYECKIE XaPAKTEPUCTUKI
OCTAIOTCA B TeHN. B paMKax Takoro o611ero nogxoya BbIABUTAIOTCS HECOBIAAI0-
1[/€ OLIEHKM MCIaMCKOTrO ITpaBa KaK COLMA/IbHO-HOPMAaTUBHO CUCTEMBI.

Mpupoaa ucnamMmckoro npaea: pa3sHooopasune oLeHOoK

MoXHO OTMETHTD [iBa KPAlHMX MOAXOJA K TPAKTOBKE K/IIOYEBOTO BOIPOCA
O B3aMMOJIEVICTBUM B VICTAMCKOM IIpaBe PeIUTMO3HOTO M I0PUANIECKOTO Havall.
CormacHO OFHOMY M3 HMX MC/IAMCKOE ITIPaBoO, IO, KOTOPBIM IIOApa3yMeBaeTcs
IIapyaT, He ABJIAETCS I0PUANYECKNM (PEeHOMEHOM WM B KpailHeM C/lydae ABJIsAeT
co00it cMech IpaBa C peurneit 1 HpaBCTBEHHOCTBIO. [IpuyeM B 3TOM KOHIJIO-
Mepare IIpaBo IO CYIIECTBY He OT/E/ICHO OT MHBIX COLMA/IbHBIX PETy/IATOPOB I
flake 3aHMMaeT MOJYMHEHHOE M0 OTHOMIEHMIO K HuM Mecto. He crydaiiHo cro-
POHHMKM TaKOTO IIOHMMaHMs OAYEPKMBAIOT, YTO CaM TePMMH «MYCY/IbMaHCKOe
IIPaBO» UCIIONIb3YeTCA JIMIID 110 TPAJVILIVI, IOCKONIbKY B Ie/ICTBUTEIBHOCTI OH
0603HavyaeT He IPUANYECKOE B TOYHOM CMBICIIE, a 6ojlee IIMPOKOe COLMaIbHOE
ABNeHNe. B pycie Takoit TOrMKM MyCy/IbMaHCKOE IIPAaBO OHM HA3bIBAIOT «Hemud-
(bepeHIMPOBaHHBIMY», IOCKO/IBKY B HeM I0pUANYECKIe 97IeMEHTBI AKOObI He IO-
JIy4VIU 3HAYUTENIBHOTO 000C00/IeHHOTO (QYHKI[MOHMPOBAHNA®.

I pyras nosunys GpopMaabHO UICXOAUT U3 CYIIeCTBOBAHNA MC/IAMCKOTO IIpaBa
B I0pUAMYeCKOM cMbIce. O6 5TOM He[[BYCMBICTIEHHO TOBOPUT TO, 4TO €My OTBO-
JUTCA CAMOCTOSITE/IBHOE MECTO B PsAfie MCCIeOBAHNIT IO TEOPUM IIPaBa U MpaK-
THYECKN BO BCeX PabOTax IO CPaBHUTETBHOMY IIPABOBEIEHUIO 11 IPABOBBIM CH-

! Cm., Hanp.: Kepumos .M. lapuat: 3akon >xusun mycynpMman. Otsets! Illapuarta Ha mpo6meMbl
cospemenHocru. CII6., 2007. C. 3-7.

2 CM., Hamp.: Anexcees C.C. O6mas teopus npasa. T. 1. M., 1981. C. 115.
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creMaM (ceMbsiM) coBpeMeHHOro Mupa’. OueBUIHO, TAKO MTOJXO IPEAIIONaraeT
IpU3HaHUe IPUAMYECKOTO XapaKTepa MCIaMCKOro IpaBa. B mpoTuBHOM ciydae
€ro aHa/M3 B paMKax I0PUCIIPYAEHIINN BBITJISIIUT HETOTUIHBIM.

ITpu Bceit BHeLIHel IPOTUBOIMIOIOKHOCTY 000MX B3I/IJ0B Ha MCTAMCKOE ITpa-
BO Y HMX €CTb OfHa IIPMHIMIINA/IbHAS 00II[ast YepTa: MX a/ielIThl He Ie/IaloT ITOIIbI-
TOK BBIIBUTD CYTb JaHHOTO SIBJIEHNS, CEPbe3HO 000CHOBATH VU ONPOBEPTHYThH
HaJIM4yie y Hero Ipu3HakoB mpasa. [[pOTMBHMKY OTHECEHNs NCTTAMCKOTO IIpaBa K
IOpUANYeCKUM (peHOMEHaM CChIIAIOTCS Ha TO, YTO OHO OIMPAETCS Ha PETUTNO3-
Hble ICTOYHUKY U pacIIPOCTPAHsETCs Ha MYCY/IbMaH. DTOTO, 110 X MHEHUIO, J10-
CTaTOYHO /151 BBIBOJA, YTO TaK Ha3bIBaeMOe MC/IaMCKOe ITPaBo He CYILIeCTBYeT Kak
IOPUAMYECKOe sIBJIEHIIE, @ COCTAB/IIET HEOThEM/IEMYIO YacTh PeIUIUN UCTama’.

VccnenoBateny, KOTOpbIe aIPUOPHO VICXOAAT 13 IOPUANIECKOI TIPUPOJIBI VIC-
JIAMCKOTO IIPaBa, TaKXKe He YTPYXJAT cebs M3ydeHueM ero KadecTB Kak Ipa-
Ba. PackppiBasi ero 0COOEHHOCTY, OHYM OOpAIAIOTCS He K aHaIM3y COOCTBEHHO
IOPUANYECKIX XapaKTePUCTUK YKa3aHHOTO (peHOMeHa, a K crienyduKe mapuara.
Taxum o6pa3om, IpefMeT U3ydeH s IOMEeHsIeTCSI: BMECTO IpaBa IM CTAHOBUTCS
penurusi. B utore crpemieHune ommucath NCIAMCKOE TIPABO B KauyeCTBE IOPU/Ye-
CKOTO SIBJIEHVsI HEBOJIBHO MIPUBOANUT K 0OpaTHOMY — (PaKTIIeCKOMY JJOKa3aTeNb-
CTBY TOTO, YTO OHO IIPAaBOM He SBJISAETCA’. MeXAy IMpounM, Takas >ke Hermocse-
JI0BaTeJIbHOCTb IPOHM3BbIBAET PabOThI MPAKTMYECKM BCEX KPYIHBIX 3alafiHbIX
CIIeL{Ma/INCTOB 110 CPABHUTENBHOMY IIPaBy®.

[leiicTBUTENBHO, eC/U MCTTaMCKOe TIPaBO IOTHOCTHIO CBOANTD K LIApMaTy, CO-
MHEHVSI B €T0 I0PUANYIEeCKOI IPUPO/ie TPYSHO ONIPOBEPTrHYTh. Befb B3ATHII B Iie-
JIOM LIapyaT — IpeXK/ie BCEro U MIPEeNMYIIeCTBEHHO PeTurno3Hoe sisnenue. [Jaxe
€ro HOpMaTMBHAsI COCTAB/IAIOIAs B TOYHOM CMBIC/IE BBICTYTIAET B BUJE PEIATH-
O3HBIX NPeANNMCaHNIT. DTO OTHOCUTCSA U K LIAPUATCKUM IPAaBUIaM MUPCKOTO I10-
BeJleHs1, KOTOpble TaK Ha3blBaeMasl TO/UIAH/CKas LIKO/IA M3YYeHMsI MCTaMCKOTO
paBa 0e3 JOCTaTOYHBIX OCHOBAHUII CUNTAET IOPUANYECKIMN .

Ecnmu xapakrepucTrka mapuarta Kak HeOTheM/IEMOTO 3/IEMEHTa PETUTIH BIIOTI-
He OYeBM[IHA, TO OIpefie/ieHNe IPUPOABI MpaBul GUKXa He CTONb OFHO3HAYHO.

3 CM., Hamp.: O6mas Teopus npasa / oTB. pefi. A.C. Iluronkun. M., 1994; Teopus rocygapcTsa u
npasa. Caparos, 1995. C. 148-149; O6mas Teopus npasa u rocyfapcrsa / mop pen. B. B. Jlazapesa. M.,
2010. C. 372-373; Mapuenko M.H. ITpaBoBbIe cucTembl coBpemeHHOro Mypa. M., 2008. C. 509-521.

* Cwm., Hamp.: PasgnoB @.M., Innasyraunosa PX. IOpuandeckas npupoga MycyIbMaHCKOTO IIpasa /
IlTapuaT: Teopusa u mpaxtuka. Ya, 2000; [mrasyraunosa PX. Ilpupopa MycynbMaHcKoro mpasa. Yoa,
2003.

> Cm., Hamp.: CanpioB A.X. CpaBHUTeNbHOE paBoBesieHne. OCHOBHbIE TIPABOBbIE CHCTEMbI COBpe-
MeHHOCTI. M., 2007. C. 387-401.

¢ Cwm., Hanp.: [Tasup P, Kopdpe-Crnnosn K. OcHOBHBIE ITpaBOBbIE CUCTEMbI COBPEMEHHOCTH. M.,
1997. C. 308-330; JIexxe P. Benukue npaBoBble CUCTEMBI COBPEMEHHOCTI: CPABHUTEIbHO-IIPABOBOIA T10]] -
xof. M., 2010. C. 246-264; Liarirept K., Kétiy X. CpaBHUTENbHOE YacTHOE mpaBo. M., 2011. C. 300-309.

7 Cwm., Hamp.: Snouck C. Selected Works. Leyden, 1957.
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HamomumM, 4T0 1of PMKXOM MCIaMCKasi MBIC/Ib ITOHVMMAeT KaK HayKy O HIapi-
aTCKMX NPpaBUIaX BHEIIHETO MOBefleHNsA, TaK I CaM YKa3aHHble HOpMbL. Cpenu
3TUX MPeAIICaHNIT UMEIOTCA TaKye, KOTOpble OTBeYaloT IOPUANIeCKNM KPUTEpH-
SIM 1 IO3TOMY AIBJIAI0TCA HOPMaMM MIC/TAMCKOTO IIpaBa B TOUHOM HAayYHOM 3Haye-
HVJ. VIHBIMYM CTTOBaMM, MC/TAaMCKOE ITPaBO He CBOAUTCA K IIapuary, a obpasyeT Ty
9acTbh HOPM (UKXa, KOTOPbIE IMEIOT IIPaBOBOI XapaKTep.

BmecTe ¢ TeM OfHOTO yKa3aHUsA Ha MeCTO MCIAaMCKOTO IIpaBa B €0 COOTHO-
IIEHNH C IIAPUATOM U PMKXOM HE[JOCTATOYHO J/IsI PACKPBITHUS €T0 I0PUANYECKNX
xapakTepucTuk. Ecim 6e3 BCAKNMX OrOBOPOK CUMTATh IApUAT CTEP)KHEM peu-
Iy ucnaMa, a GUKX — HayKOil O LIAPUATCKUX IPaBMU/IaX BHEIIHETO IOBeJeHNs
U KOMIUIEKCOM HOPM, «M3BJIeUeHHBIX» M3 LIapuaTa, TO U MCIAMCKOe IpaBo Kak
9acTh UKXa OKa3bIBAETCsS IIOTPY>KEHHBIM B PEIUTMIO, BBICTYIIasi HEOTHEM/IEMbIM
ee anemenToM. OTKYyza Xe Torza 6epeTcs MCIaMcKoe IpaBo?

OT wapuaTta n pukxa K UCJ1IaMCKOMY NpaBy

OTBeyas Ha MOCTAB/IEHHBII BOIIPOC, OTMETYM, YTO CaMO II0 cebe MapuaTckoe
IIpaBUIO OBefieHs, chopmynupoBaHHoe B KopaHe mim B xafucax (IpefaHuax),
KoTopble oTpakaT CyHHy IIpopoka MyxamMMmaza, He MOXKeT CUMTATbCs OPUAK-
YeCKMM TOJIbKO Ha TOM OCHOBAaHMY, YTO OHO 110 CBOEMY HOPMaTVBHOMY COJeprKa-
HIIO IMeeT BHEIIHee CXOLCTBO C IPaBOBOJ HOPMOIL. Belb ma>ke Korga penurnos-
HBII U OPUANIECKIIT MICTOYHMKI TIPeyCMaTPUBAIOT, Ka3a/lIoch Obl, OIHAKOBbIE
IIpaBUIa, TOBOPUTD O IIOJIHOM VX COBIIAZICHUN BPAL 1M KOPpeKTHO. [Ipexne Bcero
IIOTOMY, YTO OCHOBAaHMA TaKMX HOPM I BK/Ia[ibIBA€MBbIil B HUX CMbIC/T Pa3IM4HBbI:
NIpaBOBbIE HOPMBI, JaXKe C y4€TOM MX Pa3IM4YHOIO IIOHMMAHMNA, OPUEHTUPYIOT-
Cs1 ITaBHBIM 00pa3oM Ha palyioHa/lIbHble KpUTepU — (HOpMarbHOE PaBEHCTBO,
IIPUHATIE VIV CAHKLIMOHVMPOBaHNE TOCYAapCTBOM, 00eCIIeYeHHOCTD ITyOINIHOI
BJIACTBIO U JIp. A PENUTMO3HbIE ITOCTY/AThl BOCIPUHMMAIOTCA B KaueCTBe 3aIl0-
Befiell BBICIIelT 00>KeCTBEHHOI CIIPaBeINBOCT.

MexaHusm IeMICTBMA 3TUX HECOBIAJAIOLMX II0 XapaKTepPy HOPM BKI/IIOYaeT
pasHble MHCTPYMEHTHI. IIpaBOBbIE PerylIATOpbl B TOM WIM MHOM BNJIE€ VICXOAT
OT 4e/loBeKa (TouHee — (PUKCUPYIOT OIpee/ieHHYI0 (GOpPMY OTHOLIEHUIT MEeXY
JIIOIbMY) VI OPYEHTVPOBAHBI HA KPUTEPUM IOCTUIMAOETBHOCTY, @ PEIUTMO3HBIE
BBICTYTIAIOT B I7Ia3aX BePYIOLINX B KauecTBe O0)KeCTBEHHBIX BEIeHNII M B CBOEM
IeVICTBUY ONIMPAIOTCS HAa BHYTPEHHUE YOXKIeH Vs, COBECTb 11 60T000sI3HEHHOCTb.

IOpupndeckue mpaBuia, c OGHOM CTOPOHDL, I OCHOBaHHbIE HA Bepe NpeAIca-
HI, C APYTOIL, IIO-PasHOMY BOCIIPMHVMAIOTCA CO3HAHUEM U MIMEIOT PasIMYHbIX
aJipecaToB: IIpaBOBbIe HOPMBI OOpaIlleHbl K CyO'beKTaM IIpaBa, a peUINO3HbIe —
K BepytomuM. ITosToMy OHM B cBOeM JIefiCTBUY 00eCIIedNBaOTCs HEO[HAKOBDI-
M criocobamu. Hapyienne mpaBoBoii HOPMBI IIpeIIOaraeT 3eMHYI0 CAaHKIIVIO,
IpYMeHSIEeMYI0 IyOIMYHON BIacThio. [IpyyeM Ha IpakTuKe JjaleKo He BCSAKOe
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IIpaBOHApYIIEHNE Bjle4eT IOPUANIECKYI0 OTBETCTBEHHOCTh. OTK/IOHEH)E OT pe-
JIUTMIO3HOTO IpaBM/Ia HE3aBUCUMO OT TOTO, YCTAHOBJIEHO /I OHO 3€MHOI BJIa-
CTBIO MIM HET, O3Ha4yaeT rpex. Hepackasdsuerocsa B HeM BepYIOLIEro HEMIUHYe-
MO XZeT 60xecTBeHHasA Kapa. Hen36e>XXHOCTb MOTYCTOPOHHETO HaKa3aHUA I
TPELIHMKA COBCEM HE OJJHO U TO K€, YTO BEPOATHOCTD ITOABEPTHYThCA CAHKLIVY
I IpaBoHapyunTend. V e1o TyT He B TAXKeCTU OTBETCTBEHHOCTH, @ B CAMOM
ee Xapakrepe.

JHbIMM CcTOBaMy, BHEIIHee COBIAJieHUe CTIOBECHBIX (POPMYINPOBOK IPaBO-
BOJI VI PENNUIMO3HOM HOPM He HO/DKHO 3aC/IOHATH ITYOOKUX Pas3/Myuii MeXIy
HYMMI. DTOT MOMEHT ITpuobpeTaeT K/I04eBOe 3HaYeHe NTPY NOHVMAaHWUN MC/IaM-
CKOTO IIpaBa, K KOTOPOMY HMKaKlie HOpMaTUBHbIE IIPeICaHNA apyaTa CaMu
10 cebe He OTHOCATCS UMEHHO B CUJTY VX PEIUTMO3HOTO Xapakrepa. OfHaKo mpu
OIIpefie/IeHHBIX YCIOBYIAX OHY CTAHOBSTCA OCHOBOIL, ICTOYHVMKOM BBIBOZIOB (PUK-
Xa, OTBEYAIOLIVX IPAaBOBbIM TPEOOBAHVIAM.

Ponb ¢ukxa-mOKTpMHBEI B IepeBOfie IAPUATCKUX MOTIOKEHNI Ha I0puamde-
CKMIT A3BIK NPOABJIAETCA B HECKONbKMX (JOpMax B 3aBUCUMOCTU OT XapakKTepa
INAHHBIX PEIUTMO3HBIX IMOCTY/IATOB. BBINENAIOTCA TPU UX OCHOBHbIE Pa3sHOBMUJ-
HocTy. OfHa IpyIIa BKIIOYAeT caMble OOIye HACTaB/IeHNA, IPUHIMINAIbHbIE
OPMEHTVPBI LIapyaTa, KOTOPbIM JO/DKEH C/IeflOBaTh YeJIOBeK 0e30THOCUTENTbHO
06macTn cBOero moBefieHNA. [Ipyras Takxke IpefCTaBIeHa OOMMMY IpaBUIAMU
Kopana 1 CyHHBI, KOTOpBIe KacaloTcsl OIpeie/IeHHON cephbl 4e/I0BEYEeCKUX OT-
HOIIEHMIA, HO JIONYCKAIOT paslINyHOe IIOHMMaHue 1 TonKoBaHue. Hakoner, nme-
IOTCSl BIIOJIHE KOHKDETHbIE NPEANNUCAHNA 10 OTHAEIbHBIM CTOPOHAM BHEIIHETO
nosefieHNA MM4YHOCTel. [Io MupckuM BollpocaM B IIapuare TaKUX TOYHBIX HOPM
COBCeM HEMHOTO, B TO BpeMsI KaK 3aMeTHO IIpe06/1ajaloT MHOTO3HAYHbIe ITPaBIIa
u 0011[Ie OPUEHTUPBL.

ToBops 0 mpaBmIax IIapuara, Ba)XKHO MMeTb B BUAY, 4TO (UKX He NPOCTO
BK/IIOUIJI VX B CBOJ apCeHaJI, a IOMOIHII MHOTUMM HEOOXOAVIMBIMU JIeTa/IIMM
U YCTIOBUAMM, VICTOJIKOBAJI MX HOPMAaTUBHBIN CMBICTI, aJl OIIpefie/ieHNe cofeprKa-
IIVXCA B HUX TEPMUHOB. TeM caMbIM, He IOTepsB 3HAYEHNA PeIUTMO3HBIX 3aI0-
Befleil, 3TU IMpefIcanuA IapyuaTa ABUIUCh OCHOBOM, ICTOYHMKOM HOPM MHOTO
cBoiicTBa. JIOKTpMHa CMOIJ/Ia OCMBICTIUTD 3AMETHYIO X YacTh B IPAaBOBOM KJIIOYeE.
Koneuno, orHIofb He Bce nonoxxeHns Kopana u CyHHBI, KacaroLyecs MoBeleHNsA
4e/I0BeKa, PO/ Yepe3 TOPHWIO (PUKXa-TOKTPUHBI, IIPEBPATIINCh B IPABOBbIE
HOpMbL. Ho MHOTMe 13 HUX IIpHOOpenyt I0pUANIeCKIit XapaKTep U CTaIN OTHOCH-
TEeJTbHO HE3aBUCYMBIMU OT PEIUTMO3HOI OCHOBBDI.

Kpynubiit MycynmpmaHckmit ipaBoBes; A6mens Baxxab Xamnad B m3BecTHOI
CTaTbe, MOCBAIEHHON OTPaXEHMIO B IlIapMaTe MHTEPECOB 4YENOBEKa, IPUBOSUT
II0Ka3aTeIbHbIN IIPYMepP TBOPYECKOTO OTHOLIEHNA PVKXa K OCMBIC/ICHNIO IIIApy-
arckyx npepnucanuit. OH HanloMyHaeT, 4To KopaH ycraHaBmMBaeT 0053aHHOCTD
TI0 COiepXKaHNIO KOPMAIINX MaTepeit ceqyommM obpazom: «OTILy sKe HaIIeXKUT
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obecriedynBaTh MaTh IPOIMUTAHNEM U OJEXK/IOI BCE 3TO BPeMs 110 TOOPOIT BOIe»
(2:233)%. BykBanbHasA (OPMYIMPOBKA JAHHOTO IIOJIOKEHMA B IpAMOIl dopme
IpelyCMaTpPUBAET HOPMY, B COOTBETCTBMM C KOTOPON COfepKaHMe KOopMAILen
Marepy Bo3/araeTcsi Ha oTia peberka. OMHOBPEMEHHO B3ATOE B TAKOM JKe IIpsi-
MOM 3HA4E€HMM JIAaHHOE IT0JIOKEeHME KOCBEHHO yYKa3blBaeT Ha JJPYIyI0 HOPMY, CO-
IJITaCHO KOTOPOII cofiep>KaHue [leTell — JOJIT OTLja ¥ HMKOIO MHOro. BmecTe ¢ TeM,
3TO Ke KOpaHN4YecKoe IIpeAIIcaHye II0 CBOeMY 00IeMy IPAMOMY CMBICITY TIpef-
THI07IaTaeT elle OffHy HOPMY, BO3/Iaralolyio Ha OTLa peOeHKa Tak)Ke ¥ PacXofbl,
CBSI3aHHBIE C JIeYeHNEeM MaTepy, MO0 B 9TUX yC/TyraX OHa HY>KHaeTcsA He MeHbIIIe,
HEeXXeJ! B INILe U ofexxjie. [lelo B TOM, YTO CMBIC/T BO3/IOKEHM A Ha OTLA YKa3aH-
Ho1t B KopaHe 0653aHHOCTY COCTONT B Y/JOBIETBOPEHNY MMEHHO TeX IOTpeOHO-
CTell, B KOTOPBIX MaTh peOeHKa sl BBIIIOHEHMsI CBOMX (QYHKLMIT B OTHOIICHNN
pebeHKa HY)XJlaeTcs B IIepBYI0 odepenb. [109TOMy KopaHMYecKkoe Ipecanue
CTIeflyeT TOJIKOBAaTh PAaCIIMPUTE/IbHO, He OTPAaHNYMBATBCS ero OyKBanbHOI (op-
MY/IMPOBKOI, @ IPYHNMMATh BO BHUMaHIe IIpec/iefyeMyIo 1M Iielb — obecriede-
HIle MaTepy BceM HeOOXORMMBIM®.

B nogo6n0M ocmbiciennu pukxom npepnucanuit Kopana u nposisisiercs ero
ponb B pOPMYIMPOBAHNY OTHOCUTEIBHO CAMOCTOSITE/IbHBIX HOPM, KOTOPBbIE, 110
CYLIECTBY, IaJIEKO OTXOAAT OT CBO€I peIUTMO3HOM OCHOBBI. KcTary, 3T0OT MOMEHT
YeTKO IPOCTIEXMBAETCS B MCTAMCKOI KOHLETIINMM MCTOYHUKOB («yKasareseil»)
¢dukxa. OHa cuMTaeT KOHKpeTHble NonokeHuss KopaHa He caMyMu mpaBuiaMu
HIOBeJleHNsI YelloBeKa, a JIMIIb UX MCTOUHUKAMIY, U3 KOTOPBIX GUKX «M3BIEKaeT»
COOTBETCTBYIOLIVE HOPMBL.

Yro kacaeTcs 001X MHOTO3HAYHBIX IIAPMATCKYUX IPEICAHNIL, TO B CPaBHe-
HUM ¢ KOHKPETHBIMM HOCTy/IaTaMy (PUKX-JOKTPUHA ellje CBOOOHEe TONKYeT UX
HOPMAaTUBHOE COflepKaHMe, BK/IA[bIBaeT B HUX HIMPOKNIL CMBICII M, KaK IIPaBUJIO,
abCTparupyercs OT peUTMO3HOrO KOHTeKCTa. B ¢ukxe oty monoxeHns nomyya-
I0T CTAaTyC HOPM U IPMHIUAIIOB, CAMOCTOATE/IbHBIX II0 OTHOLIEHUIO K CBOEMY pe-
MUTMO3HOMY UCTOYHUKY. [IpryeM sHaYMTEeIbHAA YaCTh TaKMX IIPABWII IO CBOEMY
CMBIC/IOBOMY COJIEpP>KaHUIO OTBEYaeT IIPaBOBBIM TPeOOBaHMUAM. JTO >Ke MOXKHO
CKasaTb 1 0 Tex noctynarax Kopana u CyHHbI, KOTOpbIE MMEIOT BIJ, CAMbBIX IINPO-
KX OPMEHTVPOB U HEPEKO OCMBICTIMBAIOTCS (PUKXOM B IIPAaBOBOM KITIOYeE.

Takum 06pa3om, pornb puKxa He CBOAUTCS K BOCIIPOV3BEEHNIO TP eIIMCaHNIA
mapuara. MHorue chopmynupoBaHHble PUKXOM-JOKTPUHO HOPMBI Iprobpe-
TAlOT OTHOCUTEJIbHYI0O HE3aBMCUMOCTb OT IlApyMaTa, KOTOPbBIN ABIAETCSA BCETO
JMIIb UX UCTOYHUKOM. IlormydaeTcs, 4YTO penuruosHblil peHOMEeH JlaeT >KM3Hb
IIpaBOBBIM HOpMaM. B 3TOM cMmbIc/ie 3ajjaya IPaBOBOJ HAyKM 3aK/IIOYaeTCA B

8 3necn u fanee Kopan unrupyercs no uspganuto: Kopaw. ITep. ¢ apa6. n kommenrapuit M.-H.O. Oc-
maHnoBa. CI16., 2010. [TepBas um¢pa B ckobkax 03HadaeT HOMEP IIaBbI (Cypbl), BTopas — cTuxa (asra).

% Cm.: Xammad A. B. VICTOYHMKM MC/TaMCKOTO IIapyara i OTPakeHue B IpaBe NHTEPeCcoB YenoBeka //
Maypxannar anp-Kanyn Ba-nmb-Vkucan. 1945. Ne 4-5. C. 255-256 (Ha apab. 513.).
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ycTaHOB/IeHNN pOPM 1 MEXaHM3MOB, HaJle/IAIONIMX IIpaBy/a GMKXa, KOTOpbIe Te-
OpeTNYeCKM CYMTAIOTCS «M3BJIEUeHHBIMI» M3 IIapuara (a 3Ha4NUT, U3 PETUIUN),
IOpUNYECKIMI CBOVICTBAMI.

KoneuHo, QpMKX B 11e7IoM Bcerga ObII ¥ OCTAaeTCs KpaifHe TeCHO CBA3aHHBIM C
mrapyaroM. OfHaKO CTeNeHb TaKOJ 3aBMCUMOCTY HEONVHAKOBA U ONPEeNAeTCA
XapaKTepOM IOJIOKeHUI Moc/eiHero. Tak, paMKy cBOOOABI (pUKXa OKa3bIBAIOTCA
Hanbosee y3KMMHU, KOT]a pedyb UJieT O TOMKOBAaHMM TOYHBIX 1 He JIOIMYCKAIOMINX
pasnMyHOro NoHMMaHnusA npeanucanmit Kopana u xagucos. B atom npossnaerca
npsAMas 3aBUCYMOCTb HOPM PMKXa OT penuruy ucnama. Ho aTo He o3HavaeT, 4To
lake yKasaHHbIe IPENNUCAaHNsA He MOTYT IIpHoOpeTaTh IIPaBOBOTO XapaKTepa.
B emte 6orblrelt cTeNeHY 9TO OTHOCUTCA K MHBIM LIAPUATCKUM ITOTIOKEHVAM.

He meHee, a, BO3MOXHO Jjake 60/iee BaKHBIM [ YCTAHOBJICHUA HPUPOJBI
MICTTAMCKOTO IIpaBa ABJIAETCA TOT (DAKT, YTO NpY OTCYTCTBUM B IApyaTe Ipef-
HVCAaHMA 0 KaKOMY-/IN00 BOIPOCY, GUKX IpuberaeT K palfOHaTbHBIM CIIOCO-
6aM — Tak Ha3bIBAEMBIM yKasaTe/sAM — (POpMYIMpOBaHUA HY>KHOTO IpaBUIIa,
K KOTOPBIM OTHOCUTCS, HAaIlpUMep, aHajoruA (KblAC). 3HaueHMe TaKUX MeTOfIOB
1A GOpMMPOBAHMA MCTAMCKOTO IIPaBa TPYHAHO IE€PEOLEHUTD B CUIY TOTO, YTO
CaM IIapyaT COAEPKUT KpaliHe Majio IPEIMCAHUI 10 MUPCKUM aCIIeKTaM I10Be-
IieHus denoBeka. CriejoBaTenbHO, OOMBIIMHCTBO KACAIONIMXCS X BBIBOLOB (MKX
yCTaHaB/IMBAET PallMIOHAbHBIM IIyTeM. IIosaTOMy OHU elle 3aMeTHEE JUCTaHIM-
PYIOTCA OT PEUTMO3HbIX IPEAIIMCAHNIN IIapyaTa.

XapakTepnsys JaHHYI0 4aCTb HOPM (pMKxa, HEOOXOUMO UMETb B BUJY, YTO
IpY pelIeHny MUPCKMX BOIPOCOB OHA CJeflyeT Ipe3yMIILNU JO03BOoeHHOCTH !,
MCXO[A U3 MPUHIMIIA «MCXOJHBIM HaYya/ioM B OTHOLIEHWY 3€MHBIX JIe/l AB/IAETCA
pasperenne». [Ipudem Moaxon K OlleHKe IOCTYIIKOB YeloBeKa B MUPCKOIT 00/1a-
CTU KapANHA/IbHO OT/INYAETCA OT CHEelUUKY PeryIMPOBaHNsA ero NOBeJeHN B
penurnosHoit cdepe, Py UCIOTHEHNY IM KY/IbTOBBIX 00PS/OB.

Paccy»xpias Ha oTy TeMy, KpPyIIHENIINI COBPEMEHHBIN MYCY/IbMaHCKIIA ITPaBO-
Bep [0cyd anp-KapamaBu B offHOI 13 CBOMX paHHMX pabOT IOAYEPKMBAET, YTO
VICXOJHBIM 3aKpeIUIAeMbIM MCIaMOM IPUHIMIIOM B OTHOLIEHUM MMPCKUX Or1ar
U TIOBEJIEHNUA 4Ye/IOBEKa BBICTYIAeT fo3BosneHue. K 3ampenieHHbIM MOCTYIKaM
OTHOCATCA JIUUIb T€, YTO NPAMO IPEJyCMOTPEHDI JOCTOBEPHBIM ¥ OJHO3HAYHO
noHumaeMbIM TekctoM Kopana n Cynnbl [Ipopoka. Vicmamckas Tpagnuns 06b-
ACHAET TaKyl0 NPe3yMIINIO TeM, YTO M3Haya/JbHO AJIJIaX COTBOPUII 3€MJIIO U B
NPUHIAIIE TIPEOCTABI/I BCE B PACIIOPsKEHME YETI0BEKA, YCTAHOBUB TOIbKO He-
KOTOpBIe OTPaHNYEHNA Ha NPUOOIEHNE ero K OTAEIbHbIM 00beKTaM 1 Oj1aram.
Takux 3ampeToB B MUPCKOIT 06macTy KpaitHe Maso. [Ipudem, ecmu 4to-mm6o B
mapyare He OTHECEHO K 3aIPelljeHHbIM AJUIaXOM VIV HPAMO OfOOPEHHBIM MM
IIOCTYIIKaM, TO OHO CYMTAETCA NO3BOJEHHBIM. B mopTBep)K[ieHMe 9TOW MBICIN

12 Cm.: Ar-TyBanmpku A. VIHCTUTYT JO3BOIEHNA B MICTTaMCKOM Ltapyate. Tpumonu, 1993 (1a apa6. s13.).
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y4deHblli mpuBogut cnosa IIpopoka Myxammapa: «PaspelieHHbIM ABIAETCA TO,
4TO AJ/IaX JO3BOMMUI B cBoel KHure, a 3anpenieHHpIM — TO, 4T0 OH 3ampeTus,
9TO >Ke KacaeTcs Toro, o yeM OH yMo4as, TO B HeM BBl CBOOORHBI». JHave ro-
BOps, MYCY/IbMaHUHY HOCTATOYHO 3HATb KPYT 3allpelieHHBIX ITOCTYIKOB, a BCe
OCTa/IbHOE eMY paspeleHo. B aToM cmbicie Mupckas cdepa oBeneHNs JenoBeka
OT/INYAETCS OT COOCTBEHHO PEMUTMO3HBIX KY/IBTOBBIX JIEICTBUI, B OTHOIICHNN
KOTOPBIX JIC/IaM YCTAHOBWJI IIPOTYUBOIIONIOKHBIN IPUHLINUIT — HO3BOTIEHHOCTD CO-
BepLIATh TONBKO TO, YTO MIPSIMO MPeANICcaHO 60)KeCTBEHHbIM OTKpOBeHueM .

ToBops crmoBaMy MYCYIbMAaHCKUX CIIEIVATICTOB IO (DUKXY, €C/IM B PEININ-
03HOI cepe HENCTBYeT MPUHINIT «ATTUOA» — CTPOTO C/IEOBAHNUSA TOMY, YTO
MpeAINCaHo IIAPMATOM, — TO IO MUPCKUM BOIPOCAM HAMJIEXUT C/IefoBaTh
IPUHLNITY «MOTUd» — TBOPYECKOTO MONCKa penteHuit. Ecmu k aToMy 06aBUTh
IIVPOKO VICIIONIb3YeMYI0 GVKXOM KOHIIEIIIVIO IHTEPeCOB Ye/I0BeKa, obecrieyeHne
KOTOPBIX CUMTAETCA 1LIe/IbI0 LIAPUATCKUX HOPM, TO He NPUXOAUTCA YAUBIATbCA
TOMY, YTO MHOTJ€ €TO pelleHVs] OPUEHTHUPYIOTCS Ha TOTPEOHOCTH IPAKTUKY, OT-
paXKaloT OIIBIT MeXKYe/IOBEUeCKIUX OTHOUIEHMUIA.

IlaHHYI0 1M€o B CepefiiHe IPOIIIOTO BeKa 04eHb eMKO M37I0KMT A6xens Bax-
xa6 Xannag: «ITo Bompocam, OTHOCUTENBHO KOTOPBIX B TeKcTe Kopana wmu CyH-
HBI VIMEIOTCS COOTBETCTBYIOLINE TOUHbIE IIPAaBN/Ia, C/IeyeT NPUMEHATb UMEHHO
3Tu HOpMbI. IIpudyeM OHM BOBCe He OT/IMYAIOTCS 3aMKHYTOCTBIO, HEIIOABIKHO-
CTDbIO M/IM OTCTPAHEHHOCTDIO OT MHTEPECOB YeroBeKa. UTo ske KacaeTcs CUTYyalnii,
110 KOTOpbIM TeKCT Kopana mayu CyHHBI He COfIep>KUT KOHKPETHBIX IpeICaHui,
HO KpYIITHeJIIe 3HATOKY MCTTAMCKOTO IIapyara eAMHOITIACHO COPMYINpPOBAIN
OIIpefie/IeHHbIe PelIeHts], TO OHU U JJOJDKHBI IIPM3HABATbCA B KauecTBe IIapuaT-
ckux. Ecnm sxe 1o xakoMy-m60 BOIIpocy HeT Hu HOpMBI B TekcTe KopaHa mm
CyHHBI, HM €IMHOAYIIHOTO MHEHMS MYCYIbMaHCKUX IIPAaBOBENOB, TO HY>KHOE
paBuio GOPMYIMPYETCsI C IOMOIIBIO «KbIsica»'? Ha OCHOBE CpaBHEHVSI JaHHOTO
BOIIPOCa C KOHKpeTHBIM nojoxkeHneM Kopana wmm CyHHBL, 60 nyTeM obpaiie-
HIIA K ICXOJHBIM Ha4yajlaM MC/IaMCKOTO Iapuarta 1 ero o6mum opreHTrpam. Kor-
Jia MCIIO/Tb30BAHME «KbIsiCa» VM YKa3aHHBIX IIPUHI[UIIOB He OTBEYaeT MHTEPeCaM
JesloBeKa 1 Bjle4eT IpUUNHEeHNe eMY Bpefla U TATOTHI, TO CeflyeT OTKa3aTbCsA OT
IIpaBI/Ia, OCHOBAHHOTO HA JAHHOM IIapMaTCKOM MCTOYHUKE, U IPEJIIOuecTb eMy
VIHYIO HOPMY VUIU TIOMTV Ha MICK/TIOYEHVe U3 O0IIIero rmpasyla B COOTBETCTBUU C
TpeOOBaHMAMY «MCTUXCAHA»'>. DTO 1 OyIeT OTBEYaTh MHTEpeCcaM JIIOfieil.

1 Cwm.: Anmp-Kapapnasu 0. PaspenrenHoe 1 3anpeljeHHoe B ucname. beitpyr-Jamack, 1967. C. 19-22
(na apab. s13.).

12 Kpisic (6yKB. «CpaBHEHME», «COM3MePEHe») — aHAIOTHSL, SIB/ISIOIASICS OfTHUM U3 PallYiOHAIbHBIX
MCTOYHUKOB («yKasarerneit») (pukxa.

B Victuxcan (6ykB. «of06peHne») — OfVIH U3 Pal[IOHA/IbHbIX ICTOYHMKOB («yKasarernei») Gpukxa,
IIpeyCMaTPMBAIOLNIT BBIOOP MPEANOYTUTEILHOTO IIPAaBUIA U3 HECKOIbKIX, CHOPMY/TUPOBAHHBIX 110
AHAJIOTUYL, VIU IPUOPUTET YaCTHOI HOPMBI TIepet IIpeIICaHeM 00IIero Xxapakrepa.
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ITo Bompocam, 0 KOTOPbIX HET HM HOpMBI B TekcTe Kopana wim CyHHBI, HU
€VIHOIJIACHOTO pelIeH)sI KPYIHeNIINX MYCyJIbMaHCKUX IIPaBOBEOB, HET BO3-
MOYXHOCTV TIPUMEHUTH «KbISIC» MM OOPATUTHCSA K OOIINM OPUMEHTHPAM MCIAM-
CKOTO LIapuaTa, cregyeT popMyanpoBarh IpaBOBble HOPMBI Ha OCHOBE «VICKJIIO-
YeHHBIX MHTepecoB»'!. Ho mpu ycmoBuy, 4T0, BO-NIepPBBIX, pedb uzeT 06 o6mux
(a He YaCTHBIX), O peasbHBIX (a He BOOOpa)KaeMbIX) MHTEpecax, U, BO-BTOPBIX,
npeyraraeMasi HOpMa He NMPOTUMBOPEYNT HYM TOYHBIM IOJIOXKEHMAM JICTTaMCKOTO
mapuarta, Hu ero obuyM HavyajaaM. HakoHell, Ipy OTCYTCTBMM HOPMBI B TEKCTe
Kopana nnu CyHHBI, €[HOTO MHEHMS MYCY/IbMaHCKIX IIPaBOBE/IOB, HEBO3MOX-
HOCTY VCIIONIb30BATh «KbISC», «MCTUXCAH» WIIU «UCK/ITIOYEHHble MHTEpPEeChl» B
KauecTBe IIApMATCKUX MICTOYHMKOB, pelleHne CefyeT CTPOUTh Ha OCHOBe IIpe-
3YMILUM NO3BOJIEHHOCTHM, VICXOZA U3 MPUHIUIA «MCXOQHBIM IpPefIoIoKeHeM
B OTHOILIEHUM BeLIeN U JEeMCTBUI ABJIAETCA NO3BONIEHME», YTO IIOATBEPXKAAETCS
cnoBamn BeepbitHero: «OH — TOT, KTO COTBOPWII /IS BaC BCe, YTO HA 3eMJIe» .

Taxass MeTOZONIOTNA B IPUHIUIIE OTKPBIBAET MyTh K (POPMYIMPOBAHMIO PUK-
XOM-IOKTPMHOJ BBIBOJIOB, KOTOPbI€ MIOTEHIIMa/IbHO MOTYT MMeTb IIPaBOBOII Xa-
paxTep. Ha mpaxTnke B pycie 9TOl JTOTMKY Ha IPOTSDKEHUY CTONETUII B PUKXe
MIOCTENEeHHO CJIOKW/INCh KOHIETINY U MOJXO/bI, OTpakaroliye IpaBoBble Hayua-
ma. B yacTHOCTH, JOKTPMHA CTajIa ICXOAUTH U3 TOTO, YTO IO OONBIINHCTBY MUP-
CKIX BOIIPOCOB IIOBefIeHNe YeJIOBeKa MOXKET OL[eHMBATbLCA C [IBYX IMO3ULUIT — pe-
JINTVO3HOM M 4uCTO Iopupmdeckoit. Ha sa3pike ¢ukxa ata ngesa popmynupyercs
KaK pasjMueHyie HOPMBI, OCHOBAaHHON Ha PEeIUTMO3HBIX KpUTEpUAX (XyKM afi-
IMitdHa), ¥ IpaBWJIa, IPYMEHAEMOT0 CYIOM (XYKM al-Kajd).

Kpome Toro, Gpukx-foKTpyHa JenaeT BHIBOM, YTO MIPaBIjIa KY/IbTa, KACAIOLIN-
ecsl VICIIO/THEHVISI MyCY/IbMaHaMU Pe/IUTMO3HBIX 0053aHHOCTEN, OTINYAI0TCA 10
HOPUHIUIY JIeICTBYUS OT HOPM IIOBeIeHNs B MUPCKOIT cepe OTHOIIECHWIT MeXAY
monbpMu. Ecnn pennrrosHble paBuia oOpalieHsl IepCOHANTbHO K MyCy/IbMaHaM,
TO MMPCKUE HOPMBI Peanu3ylTCs IPeUMYIIeCTBEHHO 10 TeppUTOPUATILHOMY
OpyMHIUIY (MCKITIOYEHNS, Ia VI TO C CEPbe3HBIMM M3 BATUAMY, KaCAIOTCS ITIaBHBIM
06pa3oM OpavyHO-CeMeITHbIX OTHOLIECHNIT).

Pasymeercs, OTHIONb He Bce BBIBOABI (PUIKXa MOTYT OBITb OTHECEHBI K IIPaBO-
BbIM. DOpMIUpOBaHE B €r0 JIOHE I0PUANYECKUX IOAXO[0B MPOUCXOANIO CIIOH-
TaHHO. MyCylIbMaHCKNe y4yeHble, pa3pabaTbiBaBIiie STU BOIPOCHI, OPUEHTUPO-
Ba/IMCh Ha BbIpabOTaHHbIe caMuM UKXOM IIPaBIIa, @ He Ha IPaBOBbIe KPUTEPUIN.
TeM He MeHee, MHOT€ VX BBIBOZIbI IIPAKTUYECKY LI B Pyc/ie IOPUANYIECKOI /I0-
rukn. [Ipu aTomM HabmofaeTcsi KpacHOpeunBasl 3aKOHOMEPHOCTh: 4eM CUJIbHee
3aBuceN GUKX OT KOHKPETHBIX MPEeIICaHNIT IIapyaTa, TeM HajIbllle erO BIBOIbI

' «JVIcKmoyeHHbIe MHTepeChl» (apab. «ab-MaCANX alb-Mypcaja») — OFJH U3 PalMOHA/IbHBIX UC-

TOYHUKOB («yKasaresneii») GpuKxa, KOTOPBII JOITyCKaeT BBefleHIe HOPMBI, He IIPOTUBOPeYalliell TOYHbIM
TIpefiICaHVAM IIapHaTa, OTBEYAloIell MHTepecaM JIFofIell U Ie/AM ITapyaTa.

1> Xammad A. Yxas. cou. C. 271-272.
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oTcrosny ot npasa. Iloatomy, HanpumMep, TouHble ono>xeHnAa Kopana 1 CyHHBI
OTHOCUTE/IbHO CEMEeNHBbIX OTHOIIEHMI WIN MPeCcTyIUIeHUI 1 HaKa3aHUIl OYeHb
9acTO He COOTBETCTBYIOT COBPEMEHHBIM IIPABOBBIM HOHATIM. VI Hao60poT: ueM
MeHee VKX CBSI3aH TOUYHBIMY U OJHO3HAYHO TPAKTYEeMBIMIU IIAPUATCKUMIU 3aI10-
Be[sIMU, TEM 3aMeTHee OH IpUOMVKaeTcs K IpaBy. ITO, B YaCTHOCTH, XapaKTep-
HO JIs1 PETYIMPOBaHNUs COOCTBEHHOCTH, 0053aTeIbCTB 1 IOPSI/IKa pa3pelieHns
CIIOpOB.

Takum 06pa3oM, yCTb ¥ He BCErfa MOC/IeoBaTeNbHO, GUKX BbIpabaThIBa
MHCTPYMEHTApuil, ITIOMOTaBIINII €My HaKaIUIMBATh IOPUANYECKNI ITOTE€HIMAIL
[Tpuyem mcTopymyeckas TeHJEHIMs COCTOsIa BO Bce Ooee MOCIeoBaTeIbHOM
BBIZIeJIEHN B 00111eM apceHane GpUKXa ero IpUANIecKoil COCTaBIsIoIell — -
JaMcKoro mpaBa. Heo6xoauMo MmogyepKHYTh, 4YTO 3TOT IMPOLeCC 3aTparnBaj He
Bce obmacTu ¢ukxa, a, [MTaBHBIM 00pa30oM, TOIBKO €0 HOPMBI 110 MUPCKUM BO-
IIpOCaM, OPMEHTMPYIOLIMeCs Ha Mpe3yMIIuIo Ao3BoneHHOCTH. Cyry6o pemm-
TMO3HBIE IPaBM/IA B IIe/IOM HE OXBATBIBA/IVICh NAHHOI TeHJEHIel (IoXaryit,
eIVHCTBEHHBIM MCK/TIOUeHMeM ObUI MHCTUTYT 3aKsiTa, Kacarolmiicsi 00s3aHHO-
CTM COCTOAITE/IbHBIX MYCY/IbMaH JIe/IUTHCSA YaCThI0 CBOETO MIMYIIECTBA C TEMU, KTO
HY>KJaeTCs).

Pa3paboTka oowmx npuHuMnoB pukxa —
3HaKOBbIA MOMEHT B POpMUPOBaAHUN UCSTAMCKOro npaBa

TpynHO TOYHO ONpenennTh, KAaKyI0 JOJI0 B 00IIeM apceHae GpMUKXa COCTaBIA-
0T IO HOPMbI, COOTBETCTBYIOIIVe OPUANYECKIM ITapaMeTpaM II0 CBOEMY COfiep-
aHmo. Ho ecu 661 mpo6/ieMa cBOAM/IACH IMIIb K KOHKPETHBIM HOpMaM (UKXa
10 MUPCKVM aCIIeKTaM MOBeJeH YeJI0BeKa, ITyCTh ¥ MHOTOYMC/IEHHBIM, TO BPSJL
JIV IX MO>KHO Ha3bIBaTb MC/IAMCKJIM IIPaBOM B TOYHOM cMbIcie. HaBepHoe, B 3TOM
cIydae yMecTHee 6bUIO ObI TOBOPUTDH O (POPMUPOBAHUY TOIBKO IPEANIOCHIIOK,
3ayaTKoB IpaBa. OfHAKO QKX He OTPaHMYMIICSA BBIPAOOTKOI OT/IENbHBIX YacT-
HBIX IIPaBII IPABOBOI HAIIPaBIEHHOCTH, a CyMeNl ChOPMYIMPOBATh Pa3BEPHY-
TYIO CUCTEMY OOIIVIX IPUHIUIIOB, KOTOPbIE 1 AB/IAIOTCA OCHOBHBIM apIyMEeHTOM
B IIOJIb3Y CYIIeCTBOBAHMA MICTAMCKOTO IIpaBa KaK I0pUINYECKOTO ABJIEHNS B TOU-
HOM CMBICIIE.

Pa3paboTka yka3aHHBIX IPMHLIUIOB OOBACHAIACH XapaKTepoM (MKXa-/IOK-
TPUHBI, KOTOPas B TeYeHNe BEKOB IPeANIOYNTaIa JaBaTh OTBETHl Ha KOHKPETHBIE,
JacTHBIE BOIPOCHL. KpoMe Toro, GpuUKxy Bcerma ObUIM IPUCYIIN PACXOX/EHNUA B
TO3VIIMAX €T0 HECKOMBKMX KO/ OHOBPeMEeHHO IUTIOpaIN3M MHEHMII CTOPOH-
HMKOB JJAHHBIX IIKOJI ¥ Pas3jIn4ys BO B3IJIAMIAX ITOC/IefoBaTeell KaKIoi 13 HUX
MeXTy cob0il C/leflyeT OLleHMBATh C Y4eTOM ellle OJHOIl OCOOEHHOCTM (MKXa.
B pasHble McTOpUYecKye sIoXM U B Pa3IMYHBIX MECTaX MYCY/IbMaHCKOTO MUpa
buKx BbIpabaThIBaI He COBIAJAONINE MEXYy CO0O0Il pelleHNns 0 OAMHAKOBbIM
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curyanuaM. OfHAaKoO Ipy 9TOM paHee cpOPMYyIMPOBaHHbIE HOPMBI HE OTMEH:A-
JIUCH BBIBOIaMM, 00OCHOBaHHBIMU MIO3JHEE.

B utore ¢ TeueHneM cToneTnit GUKX IpeBpaTmICcsA B CoOpaHIe OrPOMHOTO MHO-
JKeCTBa He COBITQZIAIOIINX MEXAY CO00I! pelIeHmit, IPOTUBOPEYNBOCTb KOTOPBIX
YCUIVBA/IaCh HAKOIUIEHMEM JMCTOPUYECKVX CI0€B TAaKMX BBIBOJOB IO JaCTHBIM
BOIIpOcaM. B aToit cuTyanuyu Bo3HMKIA HEOOXOAMMOCTD BBIPAOOTKI METOJO/IO-
TUU ¥l MHCTPYMEHTApUs, KOTOpBIe ObI CITYKI/IN OPYEHTVPAMMY IS TIOVICKA ¥ BbI-
0opa HY>KHOTO pellleH)sI 3 MHOXKeCTBa MHEHMIT, IIPe/IaraBIINXcsl PasindHbIMU
mKomamMy GyKxa. DTy 3afady U penraay oomye IpUHIUIB PUKXa.

VcnaMckas Tpaguumsa UCXOAUT U3 TOTO, YTO XaHAPUTCKasA MIKO/Ia (PUKXA paHb-
IIe [pyrUx Hadama ux paspabortky. Cumraercs, 4to eme B KoHne III B. x.'* A6y
Taxup ap-lab66ac (ropbl XU3HM 1 CMEPTY HEVI3BECTHBI) IIePBBIM cOOpan 17 mpuH-
IJUIOB, y>ke cOPMMPOBABIINXCA K TOMY BPEMEH!U B JIOHE YKa3aHHOTO TOJIKA.
3ateMm AOy anmb-XacaH anb-Kapxu (260-340 r. X.) IOIIOJTHWI 9TOT HepedeHb, 10-
BeJlsl €ro MOYTHU JI0 YeThIpeX AecsTKoB. Yepes crometne A6y 3aity aj-ab6ycn
(ym. B 430 r.X.), aBTOp IEPBOTO B UCTOPUY (PUKXA UCC/IETOBAHNA, IOCBAIIEHHOTO
CPaBHEHUIO BBIBOLOB XaHAQUTCKMX aBTOPOB, IOABEPT aHA/MN3y 86 IPUHIINIIOB.
Cnycrsa eme Bek Hampkm an-Jlun Ymap anb-Kapxu (yM. B 537 I.X.) yIIOMMHan yxe
99 Takux 0CHOB pUKXa.

B panbuerimem ¢opmymupoBaHue OOIVX IPUHINUIIOB (UKXA IIPOJOIKA-
JIOCh B JIOHE He TOJIbKO XaHA(UTCKOI, HO U APYTUX IIKONA. B yacTHOCTH, TPYX
«Anp-Kasa'up» («IIpuHummnel») xanbanurckoro npasosena V6u Pamkaba (ym.
B 795 I'X.) IO CUX IIOp CYMTAETCSA OFHMM V3 CAMBIX aBTOPUTETHBIX IO JJAHHOI
teMe. He MeHblIIelT TOITY/IAPHOCTBIO IIOIb3YeTCs IIpou3BefieHne «Ajb-Anbax Ba-
H-Hazanp» («CxopcTBa u aHanorn») madpuutckoro aBropa [Ixanan ag-JInna ac-
Cyitytu (ym. B 911 r.x.). OH 060CHOBa/ BbIJielieHVe 113 MHOXKeCTBA MPUHIUIIOB
¢duKxa AT OCHOBHBIX: «JI€/Ia ¥ IIOCTYIIKM OLIeHMBAIOTCS 110 TIPeC/IeyeMbIM MU
Le/IAM», «JOCTOBEPHOE He YCTPAHACTCSA COMHEHMEM», «3aTPyHEHUE BIe4eT 00-
JIeTYeHNe», «Bpef, He yCTPaHseTCs IPUYMHeHVeM MHOTO Bpefia» 1 «00bIvali MeeT
XapaKTep HOPMbI».

Yro e KacaeTcsa XaHApUTCKOIO TONKA, TO CAMbIM M3BECTHBIM TPaKTaTOM
[0 TpUHIUIIAM (QUKXa BIUVIOTh O CETOJHSIIHETO JHS ABJseTCSH «Asb-Aribax
Ba-H-Hasaup» («CxoznctBa u anamorn») VM6n Hymxaiima (ym. B 970 ©.x.). B Hem
BBIIE/IAIOTCA 1IECTh OCHOBHBIX IPUHIINIIOB (PMKXA: K TeM, KOTOpble 0TOOpaI ac-
CyityTn, f06aB/IeH ellje OAMH — «BO3AasiHue 3a H0Opoe [e/10 HACTYIIaeT TOIbKO
IIpY HAMEPeHMM eT0 COBEPUINTb» .

'® B.x. (nX.) — Bek (Toff) «XUIKpbl» (IepecesieHns) 0 MCTaMCKOMY JIe TOUCUMCIEHIIO, KOTOpoe be-
peT Havyajo ¢ MOMeHTa Iepecenenus IIpopoka MyxaMmmaja BMecTe ¢ effluHOBepIiamu 13 Mekku B Me-
OVHY B 622 T.

1706 ncropun pazpaboTKy 0OIMX IPUHIMIOB puKxa cM., Hanp.: Ac-CabyHn A. BefeHne B nsyde-
HIte ucmamMcKoro mapuara. 9.1, Vicrounuku mpasa 1 obuiue nprHunmsL. JJamack, 1981-1982. C. 262-270
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CoBpeMeHHas VICITaMCKast MBIC/Ib IIpefJlaraeT pasIndHble KIaccupyuKanmm 06-
MX IpMHIUIOB ¢ukxa. Hanbomnee ygauHbpIM B IpaBOBOM OTHOLIEHUY SIB/ISETCS
BbIJIe/IEHM€ HECKOJIbKMX TeMaTU4eCKNUX IPYII TaKUX IPEAICaHuUi, CTepKHEM
KOTOPBIX BBICTYIAIOT K/TF0OY€BbIe CAMOCTOSTe/IbHbIe IPUMHIMIIBI'S. TIpy 9TOM KaX-
[asg U3 HUX KPOMe CBOETro LIEHTPAIbHOTO 3B€Ha BK/IIOYAET IONOMHAOIINE U KOH-
KpeTU3Upyollye ero npuHunmel. IIpuBeneM HeKOTOpbIe 3 TAKUX IPYIIIL

O0wune npuHuMnol uKkxa — NpaBoBOE
OCMbICJIEHME HOPMATUBHOW CTOPOHbBI LUApUaTa

Baxnast ponp npuHapIeXnT npuHInIaM Gukxa, Kacammumcs GopM Bbpa-
JKEHIUA CY6'I)CKTOM CBOC]7[ BOJ/IN, €€ TOJIKOBAaHUA U peanmsaumm. OHI/I CBA3BIBAKOT
OLICHKY TIOBefIeHMsI Ye/IoBeKa C MOTMBAL[Vel eTo JieiicTBIIl. Beayuym B aTOM 0T-
HOILIEHUU BbICTYHaeT HpI/IHI_H/[H «gena n HOCTYHKI/I OLEHMBAKTCA I10 HpeCHe}IYC-
MBIM MMM LieJIsIM». MycCynbMaHCKyie IIPaBOBe/bI eAMHOAYIIHbBI B TOM, YTO B OCHO-
B€3TOTrO Hpe]:[H]/IC&HI/IH JICOKUT 3HAMEHUTOE BbICKa3bIBAHNIE Hpopoxa MYX&MMa,HaZ
«BoucTnRy, nena OleHNBAIOTCS 10 HAMEPEHVAM U KaXX/JOMY 4e/IOBEKY — TO, YTO
OH 3aMbICcIWI». [Ipy aToM obpairaer Ha cebs BHMMaHVeE OfHA BaKHas JleTaslb:
copmynupoBaHHBIl (HUKXOM IIPUHINUII He BOCIPOM3BOAUT OYKBaTbHO IIPOPO-
YeCKune CiaoBa, 3aME€HAA YHOMI/IHaHI/Ie HaMepeHI/IH YKa3aHI/[eM Ha 1enmu, KOTOpre
YeJ/IOBeK IIpecyiefiyeT B CBOEM IIOBeIeHNN.

PaB’bHCHHH TAaKO€ HeCOBIIaJcHIE, MYCY}IbMaHCKI/Ie IOPI/ICT]JI HOH‘ICPK]/IB&IOT,
4To u3pedeHue IIpopoka mpexye BCero nMeeT PeNUIMO3HBIN CMBICT 1 Obpaiie-
HO K BepYIOH.[eMY. ,H}IF[ Heﬁ[CTBMTeHbHOCTM VICIIOTHEHNA UM CBOUX KYHbTOBbIX
00513aHHOCTelT Ba)KHO CaMO HaMepeHUe COBEpIINTDb OMpefie/ieHHbIe eiiCTBUS.
HaHOMHI/IM, qTo aC-CYf;[YT]/I CIienVia/IbHO BBIOEC/IA HPI/IHLU/[H, B COOTBETCTBUU C
KOTOPBIM 60>KeCTBEHHOE BO3/asiHIe 3a JOOPO HACTYIAeT JIMIIb TPV HaMepeHNN
YyeloBeKa €ro CIearh.

Yro KacaeTcs CyfeOHOI OLleHKY ITOBeieHNsI YelOoBeKa, TO OHa 6a3upyeTcs He
TOJIbKO HA y4YeTe BHYTPEHHETO HaMEPEHMs, a MMEHHO TOIl L€/, KOTOPYIO IIpe-
CTIefiyeT YelIoBeK U KOTOPasi MOXKeT OBbITh YCTAHOB/IEHA 110 HEKOTOPBIM BHEIIHVM
npusHakaM. [TosTomMy npuHIMI GMKXa, OPUEHTHPOBAHHBIN Ha OL[EHKY BHEIITHETO
HIOBeJIeHNsI JTI0fiell, TOBOPUT He O HaMepPeHMH, a O L[e/i. TeM CaMbIM pPeTUrno3-
HBIII IT0 CYTY IOCTY/IAT HOTy4aeT HOBOE OCMBIC/IEHNE 1 IPUOOpeTaeT paBoBOIl
cMBbICTY,

(na apa6. a3.); AH-Hapsu A. IIpyHumnbl prkxa: HOHATUE, BOSHUKHOBEHNE, Pa3BUTHUE, UICTOYHUKMY, IPO-
u3BeJleHNs1, 3HaueHue 1 mpuMeHenne. Jlamack, 1998. C. 87-158 (ua apab. s3.).

8 Cm.: Anp-Kypmn Axmap anb-Xamxokn. Benenne B Gpukx. O61iye IpUHINIIB U IIapUaTcKoe obe-
crievenre. Jamack, 1986-1987. C. 21-135 (Ha apab. s3.).

1 Cm.: Cybxu M. Punocodus npasa B ucname. beitpyt, 1952. C. 212-216 (xa apab. s3.).
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DuUKX 4eTKO OT/IMYAeT PEIUTMO3HBII B3ITIAT Ha IOBefleHNe Ye/loBeKa OT OljeH-
KI €ro CyfioM. B dacTHOCTH, TOBOpA O CaKpaJbHOM aCIEKTe, MyCyIbMaHCKNe
IIpaBOBEJbI CCHUIAIOTCA Ha BbICKasbiBaHMe IIpopoka Myxammana: «Bouctuny, s
BCETO JINIID Ye/I0BEK, a BbI IIPUIIUIN KO MHE 3a pa3pelleHeM Balleil TsHKObl. Bos-
MOYKHO, OfIMH 13 BaC OKa)KeTCs KpacHOpedMBee [PYroro B IpeCTaBIeHNN CBOUX
apryMEeHTOB, 1 5 COYTY, YTO MMEHHO OH roBopuT npaspy. Ho eciu Ha 3TOM OCHO-
BaHNU A IIPUCYXKY eMy IIpaBo, IPUHAJIeXallee JPyroMy, TO OHO OyIeT CpogHM
A3BIKY IVIAMEHU aJiCKOTO OTHA. VI MyCTb MOMy4YMBIINIT Uy>KO€ BO3bMET €ro MM
OCTaBUT».

[Togo6HBIT OAXOM KOHTPACTUPYET C TeM, KaK Ha BHEIIIHee ITOBefleHNe Yerlo-
BeKa CMOTPUT CYJ. B cooTBeTCTBMY C BBIBO#AaMU (pMKXa HAMEPEHNIs, IeKaIlue B
OCHOBE TOTO M/IM MHOTO MOCTYIIKA, TO/DKHBI IPMHUMATLCA BO BHMMAHNE JINIIb
IIPY YC/IOBUY MX BHEIIHETO IO TBEPXKIeHM s, IOCKO/IbKY LIapUaTCKUIL CYZL B CBO-
UX pelleHNUAX VICXOUT MCKIIOYUTENbHO U3 BHEIIHEN CTOPOHBI pacCMaTpuBae-
Moro jiefa. HanmoMHUM B CBA3Y € 9TUM MCTAMCKYI0 MAaKCUMY, IPUIINCBIBAEMYIO
xamepy OcMany: «f cyxKy 110 BHeIlIHeil CTOPOHe Jiena, 160 TONbKO AJUIax BefaeT
€T0 CKPBITBIVI CMBICTI».

Pasnnuenne penmurnosHoro u MpaBoOBOTO BbIPA3UTENbHO 3BYYMUT TAK)KE B BbI-
ckaspiBaHuy xamnda Omapa nbH anp-Xarraba: «Bo Bpemena [Tocrmannmka An-
Jlaxa JIOfiM Jiep>Kamy OTBET 3a cBou fienia mo OTKpoBeHuIo Beepblmbero Anmaxa.
Ho unucnocnanne OTKpoBeHM IPEKPATUIOCDH, U IOCEMY Tellepb MbI CIIpaIlliBaeM
BaC TOJIBKO IO IOCTYNKaM, KOTOpbI€ /I HacC ABJIAIOTCA OYEBUIHBIMMU, a HE II0
CKPBITOMY CMBICITY BalllUX JIeAHUIT». DTy UIel0 B 3aKOHYEHHOM BHIJie 3aKpeIiieT
OpUHINI (PUKXA «IIPU3HAKOM, CBUJICTE/IbCTBYIOMINM O YeM-TMO0 CKPBITOM, BbI-
CTyIaeT HeuTo, IPOSABJIAILIeecs BOBHE».

K Takum npaBuIaM TeCHO IPMMBIKAIOT IPUHINIILI (PUKXA, OCBAIIEHHBIE TOJI-
KOBaHIIO BOJIM Ye/IoBeKa 1 ee peanm3aanuu. Iloxxamyit, K TIo4eBbIMU Cpefiyt HUX B-
JIAIOTCA JiBa — «IIPUHATHE BO BHUMAaHIE BbICKa3bIBaHNA IPeIOYTUTEIbHEE €T0
UTHOPVIPOBAHV» U «IIPe3yMIIIVell AB/IAETCSA IPUHATIE BBICKA3bIBaHMA B OyK-
Ba/IbHOM 3HaYeHNI». [ToguepkHeM, 4TO (PMKX MICXOAUT U3 TOTO, YTO BBIPAXKEHHAA
B 00071 popMe BOJIA YelTOBeKa M3HAYaIbHO TONKYeTCs B OYKBa/JIbHOM CMBICTIE.
31ech POAB/IAETCSA OBEIEHHBIN 0 JIOTMYECKOro KOHILIA (YOPMasIbHbII ITOAXO;
ec/, HallpyMep, IML0 Jjalo 06eT HMUKOTJja He BXOAUTD B ONpee/eHHbIN JIOM, a
3aTeM BbeXasIo TY/Ja BepXOM Ha JIOMA/Y, TO (PUKX He CUUTAET €r0 HaPYIIVBIINM
B3sTOC 00s3aTenbcTBO. [IpryeM pasndHble BHeIIHME (POPMBI BEIPAXKEHNA BOJN
VIMEIOT OfIMHAKOBYIO CUJTY, YTO MOATBEPKAAETCA MPUHIUIIOM «IIMICbMEHHOE BO-
NIeU3bABJIEHNE PABHOCUIBHO TOMY, YTO BbICKa3aHO YCTHOY.

BMmecTe ¢ TeM cTpemieHNe B MAKCMMAJIbHOJ CTENEHN pPean3oBaThb BbIPaKeH-
HYI0 BOJIIO OTPa’KaeTCs B MHOM IIPUHIINIIE — «eC/IM IIPUHATIE BbICKa3bIBAHMA B
OyKBa/IbHOM 3Ha4YeHVM HEBO3MOXXHO, TO OHO IIPUHIMAETCS B MHOCKA3aTeTbHOM
cMbicie». Harpumep, eciu B 3aBellaHNM B KadeCTBe HAC/IEHUKOB YKa3bIBAIOTCS
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IeTH, KOTOPBIX Ha MOMEHT CMEPTH JIMI[A HET, TO €ro BOJIs TONKYeTCS B IIOb3Y
BHYKOB, ITIOCKOJIbKY B MHOCKa3aTeJIbHOM CMBbIC/IE UX TaK)Ke IPUHATO Ha3bIBaTb
meTbMI. VI TONBKO KOTZIa BOJISI HE MOXKET OBITh peai30BaHa HI B OJTHOM U3 3Ha-
YeHUI1, OHa He YYUTBIBAETCSI B COOTBETCTBUM C IIPUHIIUIIOM «€C/IU IPUHSTIE BbI-
CKa3bIBaHMA B OYKBa/JIbHOM VMU MHOCKA3aTe/IbHOM CMBIC/IE HEBO3MOYKHO, TO OHO
ocTaBsAeTca 0e3 BHUMaHNA».

YucTo 1puandecKoe MbIIUIEHe TIPOHN3BIBAET TAKXKe IIPUHIIAIL «TO, YTO He-
BO3MOYKHO B OOBIYHBIX YC/IOBMSIX, PABHOCU/IBHO TOMY, YTO SIB/ISIETCSI HEBO3MOX-
HBIM B JIeJICTBUTENTbHOCTI». COBpeMeHHbIe MyCy/IbMaHCKIie IPABOBE/bI TTOSICH-
I0T TaKyI0 HOpMY pasHbIMU IpuMepaMit. Tak, ec/iu JOCTOBEpHO YCTaHOBJIEHO, YTO
3a TP 4yaca 1o CoBepleHns npectyivienns B [lepcuyckom 3anuBe U0 HAXOAY-
nochb B Poccui, To OHO He CUMTAeTCs ero VICIIONHNTETIEM, aXke HEeCMOTPSI Ha TUIIO-
TETUYECKYI0 BO3MOXXHOCTD IIPEOJJOIeHNsI TAKOTO PACCTOSHUSA IO KOCMUYECKOIT
op6uTe B TeYeHNe YKa3aHHOTO CPOKa. [laHHBIiT BBIBOJ OCHOBAH Ha TOM, YTO TaKoe
B IIPUHIINIIE BEPOSTHO, HO B OOBIYHBIX YCIOBUAX HeBO3MOXKHO. HecoMHeHHO, Ta-
Kasl OL[eHKa COOTHOLIEHVSI TEOPETUYECKOII M PeabHOM BOSMOXKHOCTEN HUKAK He
CBsI3aHA C PEIUTMO3HBIMY 3aIIOBESAMI, A ONMPaeTCsi Ha GOPMaIbHYIO IIPABOBYIO
JIOTHIKY.

B aTom e pycre uaeT cBoeoOpasHbIN MPUHINIL, Pa3INYAOLil YCTHYIO MH-
dbopmanmo 0 KayecTBax TOTO, YTO HOCTYIIHO I IPSIMOTO KOHTAKTa, OT 3a04-
Horo mpencraBieHus: «CioBeCHOe OMMCaHMe XapaKTEPUCTUK HATMIHOTO MPK
BO3MOYXHOCTY HEIOCPEACTBEHHOTO O3HAKOMJIEHVS C HMM He VIMeeT 3Ha4YeHN,
a OTCYTCTBYIOIIETO — IpPVMHUMAETCs BO BHMMaHue». K nmpumepy, ecmn moxymna-
TeJb, IMesI BO3MO>KHOCTb 03HAKOMUTbBCS C TOBAPOM, COITIACUICS €T0 IpruobpecTu
HE3aBYUCUMO OT OIMCAHNUS €r0 XapaKTEPUCTUK MPOAABI[OM, TO OT TAKOM CIeIKN
He/b3s1 0TKa3aThCsl CO CCBUIKOI Ha TO, YTO OH >KeJIajl KYIIUTh Belllb C MHBIMU Ka-
JyecTBaMI. B 4acTHOCTH, U110, KyIIUBIIIEe [IOC/Ie OCMOTPa aBTOMOOW/Ib KPAaCHOTO
I[BeTa, He BIIpaBe TPeOOBaTh PaCTOPXKEHNUS CHENKY Ha TOM OCHOBAHUM, YTO IIPO-
JlaBell B MOMEHT 3aK/TI0UeH s IOTOBOPa Ha3bIBa/l JaHHYIO MALIIHY 3€/IeHOi. BMe-
CTe C TeM, eC/ IIpofiaBel] 00s13a/Icsl epeaTh IMEHHO 3e/IeHbIiT aBTOMOOWIIb, TO
HOKYTIaTe/Ib, KOTOPBI BO BpeMsi COBEPIIEHMs C/IeTIKY He MOT HEIOCPeICTBEHHO
€ro OCMOTPeTb U MOTYYN/I TOBAp MHOTO 1IBETa, MOXKET PACTOPTHYTh CHENKY U3-3a
HeCOOTIofieHNsT COTTTACOBAHHOTO YCTOBMSL.

Oco6oe MecTO B psAAY 0OLMX IPUMHINIIOB GUKXa 3aHMMAIOT Te, KOTOPble Ha-
Ie/IEHBl Ha MCK/TIOYEHIEe BPefia ¥ KACAIOTCS TOMKOBAHMSI KOIM3UM MHTEPECOB.
Cpeny HuX BBIJIe/IsIeTCS LIEHTPATbHOE TpeANicaHne — «He MOIYCKaeTCs HU
IpUYMHEHNUs Bpefia, HU HaHeCeHMs yuiepba B OTBET Ha IPUYMHEHHBIN Bpem».
Kpaithe Ba)KHO NMpUHMMATh BO BHUMaHIe, YTO JaHHAsi HOPMa SIBJISIETCS PEIKUM
IpUMepPOM 3aKperieHus: B o0mux npuHnnnax $Gukxa BrICKaspiBaHms IIpopoka
Myxammapa. [Ipasja, mpyBeieHHbII BbIIlIe IPUHIVIT BOCIPOM3BOAUT TOJIBKO Ha-
YajI0 MPOPOYECKOr0 M3PedeHNs, KOTOpOe 3aKaHUMBAETCS C/IEAYIOLMMI CTI0Ba-
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mu: «Ecimu KTo-HuOY b IpUYMHAET Bpex [PYTOMY, TO eMy CaMOMY AJIIaX OTBETUT
BPEIOM; eC/IU >Ke KTO-NO0 CO3[aCT TPYAHOCTY APYTOMY, TO A/IaX B OTBET IOJ-
BEPrHET €ro CaMOro TPYJHOCTAM B fieHb CBOEro cyzar.

OueBnpHO, NpeBpalieHye B MPUHINI (HUKXA IPOPOUYECKOrO BBHICKA3bIBAHNA
He IIOJTHOCTBIO, @ B TAKOM YCEYEHHOM BIJIe He AABNIAeTCA Cay4aliHpiM. CHOBa MbI
UMeeM JIe/Io C IPUMEPOM TOTO, KaK (MKX HAIlONHAET IPABOBBIM COAEpXKaHUEM
PEINITO3HOE MApMATCKOe Mpepnucanme. [y aToro u 6epercs TOIbKO OffHa €ro
4acTb, a Jpyrasd, IpefycMaTpuBaIas 00XKeCTBeHHbIe MOCIEACTBAA IPUINHE-
HIA Bpefia WK 3aTPYJHEHNI, OITyCKaeTCA.

ITpaBoBas 10ruKa, Halle/IeHHAA Ha IPEYIpeXIeHe IPMYMHEHNA BPe/ia, IIPO-
CNIeXMBAETCA B MHBIX IPUMHUUIIAX JaHHONM IPYIIbl — «y>Ke NPUIMHEHHBIN VN
NPUYMHAEMBIN BPeJ, MOMIEXNAT YCTPAHEHUIO IIyTeM MCKIIOYEHMA €ro NMpUYuH
MM KOMIIEHCAlM», «IIpUYMHEHNe Bpefa NO/DKHO IPeNOTBPALaThbCA MO Mepe
BO3MOXKHOCTI». BMecTe ¢ TeM QMKX JOIyCcKaeT He TI00ble BapUaHTBI IIPeyIIPe-
IEeHNA VUIN TIpecedeHNs Bpefa, O 4YeM TOBOPUT OPMEHTHUPYIOLINIICA Ha IPaBOBOM
KpUTEpUI NPUHLNII «BpeJ] He YCTPAHAETCA IyTeM NPUYMHEHNA BpeJa APyroMy
TIUITY ».

OTpenbHble IPUHIUIIBI JAIOT OTBET HA BOIIPOC O TOM, KaK MOYKHO IIpefyIpe-
IUTH IpUYMHEHNe Bpefa. VIcXomHbIM Hava/loM MYCyIbMaHCKIeE IIPABOBE/bI CYM-
TAIOT XapaKTepHOe /I IIapyaTa CTpeM/IeHNe He 0OpeMeHATD Ye/IoBeKa V3/IUIIHe
KECTKUMM 00513aTeNbCTBAMI. JTa IMHUA YeTKO IIPOC/IeKMBACTCA, HAIPUMep, B
cruxax Kopana: «>Kemaer Bam Ajrax obnerdenus, a He 3arpygHeHus» (2:185),
«OH n36pas Bac 1 He HAJIOXKII Ha BaC B MCIIOJTHEHUY OOPSAIOB peMnUIMy HMUKA-
KOTO 3aTpyfHeHnsA» (22:78). OHM CChUIAIOTCSA TaKXKe Ha BbICKasbiBaHue IIpopoka
Myxammaga: «Ecny 1 BaM 3anpeTut 4To-mi60, TO CTOPOHUTECH €ro; eC/N A IIpU-
KasajI BaM 4TO-/100, TO Jie/laliTe U3 HETO 4TO MoXKeTe». [IpuBO#ATCA U c/1oBa ero
JKeHbl Auinu, KoTopasi ropopwia 06 otHouiennu [locmaHHuka Ajaxa K CBOMM
emuHOBepLaMm: «Ec/u oH UM u Betes 4To-1m60, TO HACTAB/IA/I COBEPIIATH TOIBKO
TaKe eI, KOTOpble OBIIN UM I10 CUJIe».

YKasaHHbIe IPEANNCAHNA PEIUTMO3HOIO XapaKTepa JIel/I B OCHOBY IIPUHIM-
OB (MKXa «3aTpy[HEHMe, MPENATCTBYIoNIee VICIIOTHEHNIO 00s3aTe/IbCTBa VN
COOMIONIEHNIO YCIIOBYS, BIeUeT 0OIerdeHye» U «eC 00CTOATeIbCTBA OKa3aIuch
3aTPySHUTENbHBIMY 11 TOYHOTO C/IeJOBaHN HOPME, TO IPOAB/IAETCSA CHUCXOX-
JieHMe, TOITyCKalolljee OTXOJ OT YCTAaHOB/ICHHOTO IpaBula». BHOBb OpocaeTcs B
I71a3a 3aMeTHas PasHMUIA MEXJY PelINTMO3HON 3allOBENbI0 U €€ OCMBIC/IEHVEM
($UKXOM B BMJIe HOPMBI, KOTOpPas MOXeT BOCIIPMHUMATHCSA B IPAaBOBOM KJTIOUE.

OpHOBpeMeHHO QUKX ITpefycMaTpyBaeT CIOCOOBI YMEHbILIEHNA pa3Mepa Bpe-
Jla, eCIM €r0 MPUYMHEHNUA BCe JKe He YAaeTCs MOTHOCTBIO M30exXaTb. ITOrO BO-
IpOCa KacalTCsi HECKOIBKO OOIMX MPUHIMIOB. K HMM OTHOCATCSA CIefyomie:
«boJiee CYILIECTBEHHBIN Bpef MOAIEKNUT VICKTIOUEHNIO ITyTeM JIONMYIIeHNs Ipu-
YHEHUs MeHee CYIeCTBEHHOTO Bpela»; «HA[JIKUT IepeHOCUTb IpUYNHEeHNe
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YacTHOTO Bpefia pafiy INpefoTBpallieHNs Bpefa 00lIero»; «BbIOMpaeTca MeHee
TSDKKOE U3 JIBYX 307I»; «IIPM CTOMKHOBEHUM JABYX OOCTOSITEIbCTB, YIPOXKAIOLINX
HOpYeit, MOJIeKNUT NPefOTBPAIeHIIO TO U3 HIX, KOTOpOe HeceT OOMbIINIT Bpef,
3a CYeT JOMYIeHNs IPUINHEHNSI MEHBIIETO».

OTTaNKMBaACh OT MPUBENEHHBIX BbIIIE MAPVATCKUX HMPEeANUCaHNI, paccMa-
TpUBAaeMBIX B Ka4eCTBe OCHOBBI OOIIMX IPMHIIUIIOB OTHOCUTEIBHO Bpefia, PUKX
060CHOBAJI KOHIIEIILIMIO 37I0YIIOTPpe6IeH s TPaBOM U IIPUYMHEHNA Bpefa KakK oc-
HOBAHIsI OTBETCTBEHHOCTI. Peub nyieT 0 XapaKTepHOM IpuMepe TpaHcHOopMariin
PEeUIMO3HO-HPAaBCTBEHHBIX IPEANICAaHNII IIapyaTa B IPaBOBble KOHCTPYKIIMNL.
B xauecTBe mprMepa COBpeMEHHOI ITPAKTUKI, UAYILeil B JaHHOM HallpaB/IeHN,
npusesieM onbIT KyseliTa, rae Komuccnsa o npeTBopeHuIo mapuara npu 9mMmpe
yXKe paspaboraa momnpasBku K [paXkjaHCKOMY KOZIeKCY, KOTOpble B KaueCcTBe OC-
HOBAHI MaTepUaIbHOI OTBETCTBEHHOCTY PACCMATPMBAIOT He BUHY JIMI[A, & CaM
¢baxT npuuMHeHNs UM Bpefia.

XapakTepHoe JyIA IIapuata CTpeMIeHNe 130exXaTh MoObIX OTepb WK yiiepba
KaK IPYOPUTETHAsI LIEHHOCTb B CPABHEHN C [IO/TyYeHNEM BBITOfbI IPOHU3BIBAET
HNPUHLUIBL GUKXa OTHOCUTENIBHO KOJUIM3UM HOPM, YCTAaHABIMBAIOLINX 3aIIPEThI
VI JO3BOJIEHNY B COOTBETCTBIY C LIAPUATCKUMM Npefmicanusamu. K uum, B gact-
HOCTHU, OTHOCUTCSI U3BECTHDIN IPUHIINI «[IPEJOTBPAIeHe TIOPYM TIPEATIIOYTH -
Te/IbHee MpuobpeTeHNs BBIrOAbl». KcTaTu, MMEHHO C y4eTOM JaHHOTO IIPUHIINIA
$MKX pe3sKo orpaHMYMBaeT JII0Oble PUCKOBbIE JOTOBOPBI, HETATUBHO OTHOCUTCS
K a3apTHBIM UTPaM U JIOTepesiM, a TAKKe IpeflaraeT albTepPHATUBY NHCTUTYTY
TPaJIULIVIOHHOTO CTPAXOBAHMAL.

3aMeTHOE MeCTO Cpeyt MPUHINIIOB GUKXa 3aHIMAIOT IPABIIa BHIOOpA MeX-
Iy B3aMMOMCK/IIoYaomumy HopMamu. OOl ITOAXO0] YCTAHOB/IEH IIPMHIINUIIA-
MU «IIpY KOJUIM3UY 3allpeliaromiell 1 06a3bIBalolell HOPM CIefyeT COOMoNaTh
3ampeT» Y «IpYU KOJUIM3UM 3aIlpeTa U JI03BOJIEHNS C/IeflyeT COOMIONATh 3alpeT».
OnHako Takoe pellleHNe He SIB/SIETCS aOCOMIOTHBIM U MOAXOMSALINM K TI0O0MY
cTyd4aro. BbIBaloT cuTyalym, Korga OHO He HeVICTBYeT B CUIYy HEOOXOZMMOCTH,
KOHIIENIIVA KOTOPOII ieTambHO paspaboTaHa ¢pukxoM. O6 9TOM TOBOPUT ero
IPUHIUII «<HeOOXOAMMOCTD JO3BOJIACT TO, UTO 3aIIPEIEHO».

Peub nzeT 0 TOM, 4TO, HEOOXOAVMOCTD MPEAIOIaraeT obecredeHne HeKoTo-
PBIX MHTEpPecOB, Ha3bIBAaeMbIX LIe/IIMM IapyuaTa. K HUM OTHOCATCA coXpaHeHue
penmuruu, X1U3HYU, padyMma, 4eCTU ¥ UMYyLecTBa. Pagu s3aumrsl 1 obecredeHns
JIaHHBIX LIEHHOCTel! (VKX B OIpele/IeHHbIX CIyJasx JOIyCKaeT COBepIIeHNe 110-
CTYIIKOB, OTHECEHHBIX IIAPMATOM K YNMCy 3alpelieHHbIX. [IpudeM ykasaHHbIe
Ile/V IIapyaTta pacCMaTPMBAIOTCA KaK PacIOJIOKeHHbIe B JMepapXM4ecKoM IIo-
psiiKe — BBICIIEN [[EHHOCTBIO NMPU3HAETCS PEIATHS, a HU3IIeH — VMYIeCTBO.
3a00TACh O COXpaHEHMU BBICIIEN Y3 HAa3BaHHBIX ILIEHHOCTeNl, (QUKX IO3BOJAET
npeHebpeysb TOIL, YTO CTOUT HinKe. Hampumep, HecMOTps Ha 3aIipeT HOCAraTh Ha
VIMyIleCTBEHHbIE ITpaBa 6e3 IPaBOBOrO OCHOBAHMNS, I COXPAHEHVS XI3HN Ye-
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JIOB€Ka MOYKHO I0>KEPTBOBATH MMYIIECTBOM — HaIIPUMeP, PacCTaThCA C TUITHIM
TPy30M, YTOOBI NOAJEPKATh IJIABYYeCTh TOHYIIETO Cy[HA ¥ TeM CaMbIM CIACTH
JKM3Hb ITACCaXKMPOB.

BmecTe ¢ TeM, OpMEHTHUPYACh Ha IPaBOBbIe KpUTepuy, PUKX yCTAHABINBAET
TOYHBbIE TPAHUIIBI HEOOXOIVMOCTM, HO3BOJAIIIE) COBEPUINTDH 3alpelleHHbIe
[eViCTBYA. DTOMY CIY>XUT HPUHLIMII «HEOOXOAMMOCTD, JO3BOJAIOLIAA TO, 4TO
3aIpelleHo, ONpeensaeTcs CBOe MepO, He BBIXOAAIIEN 3a Mpefesibl MCKIIYe-
HUA PUCKA U YIOB/IETBOPEHA KOHKPETHOTO MHTepeca». TaK, B ONMCaHHOI BbllIe
CUTYALIMM JJOITyCKAETCA IOXKEPTBOBATh IPy30M TOJIbKO B pasMepe, JOCTaTOYHOM
Ansa crnaceHusA mrofiert. OMHOBPEMEHHO CIeflyeT YYMUThIBaTb IPUHLMII «TO, YTO
JOITYCKAETCA 110 KOHKPETHOMY OCHOBAaHMIO, CTAHOBUTCS HEIIPAaBOMEPHBIM C €ro
IpeKpalleHreM». B JaHHOM IpyuMepe 9To 03HAa4aeT: eCc/iu yrpo3a Kopabiekpylie-
HIA MUHOBAJIA, T€PAET CUIIy IPAaBOBOE OCHOBaHUE, JIONYCKAOIlee YHUYTOKEHME
rpysa pajyu COXpaHeHMsA Cy/IHa Ha II/IaBy.

ITpn onenke npepmenos, B KOTOPBIX Pa3peNIaeTcs COBEPIUUTDH 3alpelieHHOoe
JieliCTBME, B)KHO YYUTBHIBATh IIpaBa U MHTEpPeChl APYrux aui. B o6ocHoBaHmMe
TAaKoTO IofIXofia (DMKX CChITaeTCs Ha BbICKasbiBaHMe [Ipopoka Myxammana: «Bamra
KPOBb I Ballle MMYILIECTBO ABJIAIOTCA /1A Bac 3anpeleHHbIMI». OLieHnBas 9Ty U/ier0
C y4eToM IpMHIMIIA (PVKXA, JOITyCKAOIIeTo HapyIlIeHNe 3alIpeTa B COCTOAHNMN Heob-
XOZIIMOCTH, BOYKHO OT/INYATD IIPAaBOMEPHOE JIMIIEeHMe TIpaBa (HalpyMep, B KauecTBe
CaHKIVM) OT BBIHY>K/IEHHOTO €T0 HapyIIeHuA. TOT MOMEHT IPAMO IpeRycMaTpH-
BaeT IPUHINUII «TO, YTO COBEPIIEHO B COCTOSHUM BBIHY)XJEHHOI HEOOXOIMMOCTH,
He OTMeHSeT TIPaB IPYTYX JILI, KOTOPbIE IIPY 3TOM MOTYT OBITh HapyIleHbI». B gacT-
HOCTI, JINIIO, KOTOPOE Pajiyl COXpaHEeHMs COOCTBEHHO YKV3HU VIN 3T0POBbs ObIIO
BBIHY)K/IEHO HapYIINTD UMYIIeCTBEHHbIE IIpaBa JJPYTOro NI, 00513aHO KOMIIEHCH-
pOBaThb IPUYNMHEHHBII MaTepyUa/IbHBIN yiiep6. Takol IpMHLINI ABIAETCA IPaBO-
BBIM OCMBICTIEHJIEM CaMOTO 00IIIeT0 ICXOMHOTO PETUTHMO3HOTO IPeIICaHMA.

K mpaBmiam, TONKYIOUMM IOC/IECTBUA BbIHY>KJEHHOTO HapylLIeHUsA IpaBa
B COCTOSTHMM HEOOXORMMOCTY, TIPMMBIKAIOT OOIIVe NPUHIMIIBI (PUKXA O MaTe-
pUasbHONM OTBETCTBEHHOCTY 3a MTOBPEX/EHNME VIV YHUYTOXEHE UMYIECTBA, a
TaK)Ke HeCEHMM PACcXOJIOB Ha €ro Cofep KaHue, COCTAB/IAIIINX CYyTh MCITaMCKOTO
IIPaBOBOTO MHCTUTYTA «JaMaH» (OyKBaJbHO — rapaHTus, obecreyenne). IToxa-
JIyJi, LIeHTPATbHBIM CPeVl HUX ABJIAETCA NPUHINIIL, KOTOPBIN TEKCTYalbHO BOC-
npoussoautT cnosa IIpopoka Myxammaga: «Ilonydyenue foxona vy moab3sl 06-
YCIIOBJIEHO JAMAHOM».

®yUKX HOHMMAeT 3TOT MIAPUATCKUI MOCTY/IAT B IPAaBOBOM CMBIC/IE KaK 005-
3aHHOCTD JIMIIA, U3BJIEKAOIIETO MaTePUaIbHYIO BBITONY U3 MMYLIECTBA, HECTH I10-
TEPU B CBA3Y C €r0 IOBPEXK/EHMEM WIM YHUYTOXEHUEM BMECTE C PacXOfaMM Ha
€ero copiep)Kanue. AHa/JIOTMYHOE IIPABU/IO YCTAHABIMBAIOT MIPUHIMIIBI «KTO HECET
yiiep6 B CBA3MU C VICIOIb30BAHNEM VIMYIIECTBA, TOT IIOIY4aeT U BLITOAY, IPUHO-
CUMYIO JJAHHBIM MMYILIECTBOM» U «[OXOJbl, TIO/Ty4aeMble OT VICIIOJIb30OBaHUA VIMY-
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1IeCTBa, — IPOTUB PACXOJi0B, IOHECEHHBIX B CBA3M C MCIIO/Ib30BAHMEM JJAHHOTO
VIMYILECTBA, @ PacXOfbl — IPOTUB JOXOLOB, IPMHOCKMbIX JAHHBIM MMYIIECTBOMY.

Hamnpumep, ecm mmiio apeH0Bano MoMeleHNe 3a ONpeie/IeHHYI0 IIaTy, TO
yi1ep6 OT ero MOBpeXXIeHNs HeceT apeH0/jaTe/b, KOTOPbIN TO/Ty4aeT yKa3aHHbIIA
noxop. Ho ecru apeHzaTop ucronb3yet nomeleHne B Gpopme, He IPeyCMOTPEH-
HOJI JOTOBOPOM, ¥ M3BJIEKaeT 113 9TOTO MaTepyaJIbHYIO BBITOAy 0e3 CIiennanbHOl
I/IaThl COOCTBEHHMKY, TO HA HETO JIOXKNUTCS ¥ OTBETCTBEHHOCTD 3a IIPUYMHEHHBDII
VIMYIL[ECTBY yIiep6. ITO MPsIMO NMPEAYCMOTPEHO IIPUHIIUIIOM «aMaH ¥ OIIaTa He
COYETATCS».

Psyy npuHLIMIIOB uMKXa MOCBAIEH paclpefeleHII0 OTBETCTBEHHOCTH 3a IIPK-
YJHeHVe MaTepUaIbHOrO yilep6a. B 4acTHOCTI, yCTaHOBJIEHO, YTO, €C/IV Bpef, BO3-
HIUK B pe3y/bTaTe COBMECTHBIX HE/ICTBMII KaK JINIA, Ybe IOBENEHNE MOCTY>XIUIO
HETIOCPENICTBEHHOM €ro NPUYMHON, TaK U JINIA, COEMICTBOBABIIETO 3TOMY, OTBET-
CTBEHHOCTbH 32 BO3MellleHle IIPUMYMHEHHOTO yiljepba HeceT IepBoe M3 HUX JBOVX.
IIpyu 3TOM IPMHMMAIOTCS BO BHUMaHIe IPYHIMIIBI «/IALI0, HEIIOCPeCTBEHHO IIpy-
YIHUBILEE CBOMMIU JEVICTBUAMM Bpefl JPYIUM /IMIaM, HECET OTBETCTBEHHOCTD 32
€ro BO3MellleHNe, [aKe €C/IY OHO JIEVICTBOBA/IO HEYMBILIIEHHO» U «JINL0, COfel-
CTBOBABIIIee NIPUYMHEHNIO Bpefa APYIUM JIMLAM, HECET OTBETCTBEHHOCTDb 3a €ro
BO3MeIeHJE TOMbKO B TOM C/Iy4ae, €C/IY OHO [e/ICTBOBAJIO YMBILIIIEHHOY.

HeTtpynHo 3aMeTuTh, HACKOIBKO JaeKo B GOPMYIMPOBAHNN STUX NPUHIIN-
0B (PUIKX OTOLIEN OT M3HAYaIbHOTO BbICKasbiBaHMsA [Ipopoka Myxammaya o He-
paspbIBHOJ CBsI3M OpeMeHM PacXofoB U HOmydeHus Bbirogsl. Ho u Torma, korga
¢$uKX He Tak CBOOOIHO TOJKYeT LIAPUATCKYI0 HOPMY, OH OCMBIC/IBAET €€ B IHOM,
HepeKO IPaBOBOM, KIII0Ye.

IlokasaTebHBIM IIPUMEPOM ABISAETCA IMPUHLMUI «/IeiiCTBYE YXMBOTHOTO, CO-
BepLIeHHOE VM CaMuM 0e3 YIYILeHsI CO CTOPOHBI eT0 BIa/ie/Iblla U IIPUYMHYUBIIEE
Bpefl, He BjleYeT OTBETCTBEHHOCTH €TI0 B/IaJle/1blla», JOCIOBHO BOCIIPOM3BO AL ML
uspedenne IIpopoka Myxammazma. PuKX, KOHKPeTU3UPY:A AaHHOE IIpeANICaHe
IIapyara, TONKYeT ero Kak 0OCBOOOXKJeHMe COOCTBEHHNKA OT OTBETCTBEHHOCTH
3a MaTepuabHBIN yiiep6 MM Bpex 340POBbIO, IPUYMHEHHBbI ITPYHAIeXAM
eMy XKMBOTHbIM. Ho 3TO KacaeTcs mumib ciydas, KOTfa pAfOM C SKMBOTHBIM HET
xo3anHa. EcTecTBEHHO, COOCTBEHHUK, Y KOTOPOTO >KMBOTHOE HAXORUTCS IIOJ
KOHTpOIeM (OYKBaIbHO «IIOf] PYKOJI»), YKa3aHHYI0 OTBETCTBEHHOCTD HeceT. Ecm
Ke COOCTBEHHVK He HaXOIUTCS PAZOM CO CBOMM >KMBOTHBIM, TO OH OTBEYaeT 3a
IPUYVHEHHBIN MM Bpef TONbKO eC/IV 9TO IPOU3O0LIIO HOYbIO (O4eBUIHO, IIOTOMY
4TO OBUT 00513aH 3apaHee ellje 0 HACTYIUIeHVsI TEMHOTBI IIPUHATD BCe MepBI JiIs
VICKTIOUEeHV A IPUYVHEeHM ylep6a CBOMM >KMBOTHBIM).

Ba)xHas rpymmna mpuHIUIIOB 060CHOBBIBAET M3BECTHYIO KOHIENINIO PUKXa,
KaCaoIlyloCcss 0OCTOSITENbCTB, KOTOPble BIAMSIIOT Ha M3MeHeHMe paHee 3aduk-
CUPOBAHHO} IIPAaBOBOI OLeHKU. lleHTpanbHasA polb cpefy HUX NPUHALIEKUT
NIPMHIUITY «TO, YTO ABJIAETCA JOCTOBEPHBIM, HE YCTPAHAETCA COMHEHMEM», KO-
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TOPBIT MyCY/IbMaHCKIe TIPaBOBEbl B CBOMX K/IACCUYECKUX TPYAax”’ HEM3MEHHO
BKJIIOYAIOT B 4JCJIO KPAaeyrobHbIX OCHOB (ukxa. [llapmatckum MCTOYHMKOM JlaH-
HOI1 HOpMbI cunTaercs nonoxenne Kopana: «Ho He moryT samennts foragku Vc-
Hy» (10:36).

YKasaHHbII IPUHINIT O3HAYAET, YTO OLIEHKA M/IM CTATYC Yero-mibo, KoTopsie
B OIIpeZie/IEHHBIV I MOMEHT B IIPOIIJIOM OBUIM YCTAHOBJIEHBI B Ka4eCTBE JOCTOBEP-
HBIX (PAKTOB, COXPAHAIOTCS HEM3MEHHBIMI BOIIPEKV COMHEHVSIM. OTa nziesi B pas-
BepHYTOI popMe 3aKpervIsieTCs: MHBIMM HpUHIMIaMu GUKXa — «TO, 9YTO YTBEp-
JIMIOCH B KaueCTBe JOCTOBEPHOTO B IIPOIIIOM, OCTAETCSI B IIPAaBOBOM OTHOLIEHVN
HEeM3MEHHBIM JI0 TeX IIOp, OKa HeT JJOKa3aTelbCTBA MPOTUBHOTO», «MCXOLHBIM
HPEJIIOIOKEHIEM B OTHOLIEHNUY OTK/IOHSIONINXCSA OT OOIIero ImpaBuia caydaii-
HOCTEII SIB/ISIETCS UX OTCYTCTBUEY, «VICXO{HBIM IIPENIIONOKEHNEM SBISIETCS OTHE-
CeH1ie COOBITHSA WV COBEPLICHMS IeVICTBS K OIVDKAIIIIEMY /IO €T0 HaCTYIUIEHNS
BpeMeHM B IIPOLIIOM».

AHaIOTMYHOI JIOTMKOI MPOMNUTAH MPUHIAII «ACXOMHBIM TIPEIIONOXKEHNEM
SABJIIETCS HeoOpeMeHeHNe VIMYIIeCTBEHHOro craryca nuia». OH 060CHOBBIBaeT
IPe3yMIIINIO OTCYTCTBYS Y JIMLIA MMYIIIeCTBEHHBIX 0053aTeNbCTB, KOTOPasi, KaK
OyzeT mOKa3aHo, XapaKTepHa /i pa3paboTaHHOI GUKXOM KOHIIETIIUY CyieOHO-
T'O JOKa3bIBaHMs OTBETCTBEHHOCTH.

VIMy1ecTBeHHBIM IIpaBaM MOCBSIEHa CAMOCTOSITe/IbHASL IPYIIIIa IPVUHIUIIOB
¢uKxa, KOTOpble KAaCAIOTCs OCYIIeCTB/ICHMsI IIOTHOMOYNIL, 3aTParnBaroIINX MH-
Tepechl Apyrux nul. [Ipexxie Bcero oHM ycTaHaBIMBAIOT OOl VICXOLHbIE KPU-
Tepuu, KOTOPbIe JO/DKHBI COOMIONATHCS TIPY PACTIOPSDKEHUN IY>KUMM TIpaBaMu 1
MHTepecaMi. B 9acTHOCTI, 06 9TOM rOBOPUT IPUHINII «PACHOPsDKEHNE JelaMu
3aBUCHMBIX VTN MIOAYMHEHHBIX JIAI] JO/DKHO IPeC/IeloBaTh UX MHTepechl». My-
CY/IbMaHCKUe IIPaBOBeJbl MOSCHSAIOT, YTO 9TO TpeboBaHMe 0OpalieHo KaK K Bja-
CTSIM TIPY HPUHATUN VIMI PelIeHN T, KaCAIOIXCsl MHTEPECOB BCeX TPaXK/jaH, TaK
U, HAIIpUMep, K OIeKYHY, KOTOPbIII MOXKET paclopsKaThCsl IpaBaMyl Haxofslie-
rOCs TIOJ] €T0 OIEKOVI JIMIja TOJIbKO B €ro MHTepecax™.

[Tpy KOMIM3MY TOTHOMOYMIL IO PACIIOPSDKEHNIO YKa3aHHBIMY ITpaBaMy IIPK-
MeHsieTCsl o0Iumit TpUHINI (DUKXA «CIeluanbHasi KOMIIETEHI[Us, KaCAIOasiCs
VIMYILeCTBEHHBIX VIV JIMYHBIX IIPaB APYIUX JIUII, MMeeT HMPEUMYIIECTBO Ieper
obuieit KoMmIteTeHIMel». Hampumep, mapuatckuit Cyabs obmagaeT o6uieit KoM-
HeTeHIVeN! 10 3aluTe IpaB MaiojeTHero jua. Ho ecnu y nocienHero ects ore-
KYH 13 YJC/Ia €T0 POACTBEHHIKOB, TO OH 00/1a/jaeT IpenMyILieCTBEHHBIM IIPAaBOM
nepeq Cyfbeit, TIOCKO/IbKY HaJle/leH CIIelia/IbHbIMY IOTHOMOYMSIMY OIIeKYHa.

I[Tpu TakoM 001ieM MOHVMAHNI IOTHOMOYMII OT/e/IbHbIe IIPUHIIMAIIBI JAHHON
TPYIIIBI KaCcaIOTCS YaCTHBIX C/Iy4aeB PacloOpsDKeHMs MMYILEeCTBEHHBIMY IIpaBa-

2 Cwm., Hanp.: Ac-Cyitytu JJx. CxopcTBa 1 aHanoru. beiipyt, 1987. C. 122-132 (na apab. s13.); V6n
Hymxaitm. CxozctBa u aHanoru. Jlamack, 1983. C. 60-83 (Ha apa0. s3.).

1 Cm., Hamnp.: Anb-Kypan A. Ykas. cou. C. 86-92.
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MU, IPYHAIJIEKAIMIY SPYTUM MniaM. K HMM MOXKHO OTHeCTV IIPMHIIVIIBI «IIPY-
Ka3 0 pacHoOpsDKeHUY COOCTBEHHOCTBIO PYTOTo MNIA HEJleVICTBUTE/IEH», «KHUKTO
He BIIpaBe PaCIopsKaThCsA COOCTBEHHOCTBIO IPYTOro nija 6e3 ero paspereHns»
VI «<HUKTO He MOXKET IIPUCBayBaTh MMYIECTBO JPYTOro juia 6e3 mpaBoBOTo OC-
HOBaHMsI». Bps 11 MOXXHO COMHEBATbCs, YTO Iepe]] HaMu pa3paboTaHHbIe PUK-
XOM BIIOJTHE ITPaBOBble KOHCTPYKIMY. XOTsI OHM ¥ PacCMaTpPUBAIOTCS VICTaMCKOI
MBICTIBIO KaK «M3BJIEYEHHBbIe» M3 NpeAIJICaHNii [IapyaTa, B YaCTHOCTH, U3 yXKe
yrnoMsiHyToro uspedenns IIpopoka Myxammaga: «Baira kpoBp 1 Balie umyuie-
CTBO SIBJIIIOTCS IJIsI BaC 3aIIpeIieHHbIMI».

O6pamiaoT Ha cebs1 BHMMaHMe TaKkKe 0011yie IPUHINIB (UKXa, KOTOPbIe Ka-
CaloTCs 00513aTe/IbCTB M MIMYIIECTBEHHBIX TIPaB M OT/IMYAIOTCS IIPABOBOIL JIOTH-
Koil. B kauecTBe IpyuMepa mpuBesieM He TpeOyrole IOsSCHEHVS IPUHIUIIBL «0e3-
BO3Me3[JHOe OIHOCTOPOHHee pacHOpsDKEeHNe MMYIIeCTBOM IpuobOpeTaeT Culry
TOJIBKO C €r0 OBJIaJIeH/eM TeM JIMIIOM, B II0/Ib3y KOTOPOTO OHO CeTaHO» U «IIPU
HEBO3MOXXHOCTY MCIOTTHEHUsI 00s13aTebCTBa B MCXOJHOM BUJiE IIPENOCTABIIA-
eTcsl 9KBMUBajIeHT». OTHOCUTEIbHO TPAKTOBKYM BKJIIOYaeMbIX B JJOTOBOP YC/IOBMIT
OTMETUM TAK>Ke BIIOJIHE OYEeBMIHbIE IPUHIVIIBI «COOIONEHNEe YCIOBUA CHENKN
006513aTe/IbHO, TOCKOJIBKY 3TO BO3MOXKHO» I «TO, UTO TIOCTAB/IEHO B 3aBUCUMOCTD
OT YC/IOBYSI, BCTYIAET B CMITY C HACTYIUIEHVIEM JAHHOTO YC/IOBYS».

3HauMTeNbHAS II0 KOMMYECTBY M KpajlHe Ba)KHas B IPAaBOBOM OTHOIIEHNM
9acTh OOIVX MPMHLIMIIOB (VKX KacaeTCsl KOHLIEIIVM CyAeOHOTO JOKa3bIBAaHUA.
VIx o6uM MCTOYHMKOM CUYMTAIOTCS IIApUATCKUe IMOCTY/IaThl, KOTOpble (UKX
TOJIKYeT KaK YCTaHOBJICHME VICXOTHBIX Hadya/l OpeMeHU [JOKa3bIBaHVA U VIHIVIBU-
Ayanusanyy Haka3aHus. Tak, OTHOCUTE/IbHO I0Ka3aTe/lbCTBA IPUBOANTCS 3HAMe-
HITOe BbICKasbIBaHuMe [Ipopoka Myxammana: «Ecimy OBl TIOAAM HaBaioch N0 MX
IIPeTeH3VsIM, TO OHM CTasy OBl ITOCATAaTh Ha XXM3Hb APYTUX JIIOJEI U UX VIMYIIe-
CTBO, HO UCTeI] JJO/DKEeH IPUBECT HOKa3aTe/IbCTBO, @ OTBETYMKY HAMIEKNUT AATh
KIATBY». KpoMme Toro, BO3/10XKeHe OTBETCTBEHHOCTH TMYHO Ha KaXKIOTO YeloBe-
Ka pukx ycMaTpuBaet B npenmcanyy Kopana: «J1 He ToHeceT HMKTO HOIIN Tpe-
XOB Apyroro. VI ecny Bo330BeT 0 OMOILIM AYIIa, Ipexamy 0OpeMeHeHHas1, HUKTO
He BO3bMeT Ha ce6sI XOTb UTO-TO 13 HOLIN ee, Oy/b OH Aaxke 6/3KkuM ee» (35:18).

C y4eToM 3TUX HOMOXKeHMI IiapyuaTa GUKX chOpMyINpOBaI KI0UeBOil TPUH-
VI «JI0Ka3aTeIbCTBO JIOKUT Ha UCTIIE, @ K/ISITBA — Ha TOM, KTO OTPUIIAeT IIPaBoO-
MEpPHOCTb UCKa». [Ipy 9TOM IPOBOAUTCS CYILIeCTBEHHOE pasnmune Mexay ¢ax-
TaMy, KOTOpbIe JIO/DKHBI JOKa3aTh MCTeI] U OTBeTUMK: «J[1060e JoKka3aTenbCcTBO
KpOMe K/ISATBBI HPUBORUTCA i 0OOCHOBAHUS MPOTUBOIIOIOKHOTO TOMY, YTO
MIMeeTCs, a KJISITBA IPUHOCUTCS JI/IS TIOATBEPKAEHUS COXPaHEHN s IMEIOIETr0Cs B
HEM3MEHHOM COCTOSHUI».

OTHOCKTENTPHO BUIOB JJOKA3aTeIbCTB AEICTBYET IPVHIMNII «TO, YTO YCTAHOB-
JIEHO Ha OCHOBE MHBIX JIOKa3aTebCTB, PABHOCUIBHO TOMY, YTO YCTAHOB/IEHO CBU-
IeTeNnbCTBAMM O4eBMALeB». OTHAKO MeXLY OT/Ie/IbHBIMY BUAAMU IOKa3aTe/IbCTB
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MIMeeTCs 3aMeTHOe pasyndiie, 0 KOTOPOM TOBOPUT NPUHIUII «TI000€e JoKa3aTe/b-
CTBO KpOMe IIpU3HaHVs — apTyMeHT HeOIPaHWYEHHOTO JIeVICTBYA 110 KPYTY JINL,
a Ipy3HaHMe OTPAHNYEHO IPU3HABIINMCS TUL[OM». VIMeeTcst B BUAY, YTO IIPU3HA-
HUe VIMeeT CUIY JIMIID /IS CAaMOTO IPM3HABIIEToCs Ui, JTY MO3ULINIO B YeT-
KOJt popMe oTparkaeT MPUHIUII «INIIO TTOJBEPraeTcsi HaKa3aHUIo Ha OCHOBAHUNU
COOCTBEHHOTO IpPU3HAHUA». B TO )Ke BpeMs NPUHSATIE MHBIX JOKA3aTeIbCTB He
3aBUCUT OT TAaKOTO YCIIOBVSL.

B cBomx mpuHIMmax GpuKX TpaKTyeT IPOTUBOpPEUNss MEX[Y JOKasaTebCTBa-
M, @ TaK)Ke CUTYAIMIo, KOT/a yyKe IOC/Ie BhIHECEHNs CYIeOHOTO peleHyst CTan
U3BECTHBI JJOKa3aTe/IbCTBA, OIPOBEPralollye Te, HA OCHOBE KOTOPBIX 9TO pelleHue
6p110 TpUHATO. IT0 JTAHHOMY BOIIPOCY HPMMEHSETCs IIPUHINII «IIPOTUBOpeYrie B
CBUIETE/IbCKMX MOKa3aHMX MPEATCTBYET UX IIPUHATHUIO B Ka4eCTBE JJOKa3aTe/Ib-
CTBa M OCHOBaHMsI CYJ,eOHOTO pellieH s, HO Ha yyKe BbIHeCeHHOe CyeOHoe perleHne
BBISIB/IEHHbIE BIIOC/IEAICTBIAY IPOTUBOPEYNs B CBUIETE/IbCKMX OKA3aHMAX, @ TakK-
Ke IIpU3HaHMe B lade IOKHBIX TIOKa3aHMII MM OTKA3 OT ITOKA3aHNs He BIUAIOT».

B cBs3u ¢ 9TMM OTMeTUM HPUHLMIBI QUKXA, OLleHMBAOII/e COMHEHUsS K
OLIeHKe CY[eOHBbIX J0Ka3aTeNbCTB. B OCHOBY Ioixoaa K 9TO mpobieMe OmsATh-
TaKy TIIOJIOKEHBI IIApMaTCKye IpefuyucaHusa. B dYacTHOCTM, MyCyIbMaHCKue
IIPaBOBE/bl CCHIIAIOTCS HA M3BECTHOE BbICKasbiBaHMe [Ipopoka Myxammapa:
«Jlo3BoneHHOE AJITTaxXOM — $ICHO, U 3alpeljeHHoe VIM — 5CHO, a MeXy HUMMK
HAaXOJWUTCS TO, YTO HEOUYEBUIHO, U HEM3BECTHO, OTHECTH /I €T0 K JO3BOTIEHHOMY
WIN K 3alpelieHHoMY. VI 03TOMY TOT, KTO OCTeperaeTcsi HeOYeBUIHOTO U W3-
OeraeT ero, COXpaHseT B YUCTOTE CBOIO PEUTHUIO U 4eCTb». OfHOBpPEMEHHO IIpH-
BOJATCA Apyrue cinoBa [Ipopoka o TpaKTOBKe COMHEHMIT IPY YCTaHOBJIEHUN CY-
Ile6HOII OTBETCTBEHHOCTH: «VICK/TI04aliTe TOYHO YCTAaHOB/IEHHbIE HAaKa3aHNs NIPK
COMHEHUN». YUUTBIBAs TaKye PEIUTMO3HbIE 3aloBefy, GUKX CPOpMyInpoBal
HIPUHIINIL «IIPeAIIoNIOKeHNe, He MMeloliee 110/, cO00il JOCTaTOYHBIX OCHOBAHMIA,
He IIPMHUMAETCA B KaUueCTBe JOKa3aTe/IbCTBay.

AHanus mpMHIUIIOB (QMKXa, OTHOCSLIMXCSA K [JOKA3aTe/IbCTBAM, CHOBA JaeT
OCHOBaHNe TOBOPUTH O TOM, YTO PEIUTMO3HO-ITUYECKIE MOCTY/IaThl LIapuaTa
ctanu [yt GUKXa MCXOZHBIM IYHKTOM BBIPAOOTKM IIPaBOBBIX MMOAXO0B. VIHTe-
PECHO, YTO Cpey JaHHBIX IPUHIIUIIOB €CTh U TaKle, KOTOPble KacalTCs IPaBUIT
dbopMynupoBaHuA BBHIBOROB caMuM ¢ukxoMm. Hekoropble 13 HUX yOeguTeNTbHO
TOBOPSIT, 4TO JJaKe B paMKaX TPaAUIVIOHHON METOHOMOT M PUKX OPUEHTUPYETCS
Ha YJCTO I0pUANYECKre KpUTepun. B kauecTBe npruMepa mpuBeneM IPUHIMIIBL:
«TO, YTO 3aIIpeljeHO IPUHIMATD, 3aIIPEIIeHO I IIPeOCTABIIATb», «TO, YTO 3aIlpe-
I[eHO COBEPLIATD, 3aIPEIeHO 1 TPeOOBATb COBEPIINTDY, «C UCIE3HOBEHIEM TIpe-
IATCTBYS, VICK/TIOYABIIETO VICIIONIb30BaHMe IIPaBa, BOCCTAHABIMBAETCS TO, 4YeMY
OHO MeIIIajIo», «yCTAHOBJIEHHOE BOIIPEKY aHAJIOTYM He MOYXET OBITb OCHOBOII /IS
aHAJIOTMY II0 MHBIM CTy4asiM». OYeBUIHO, YTO PEMUTMO3HOTO CMBIC/IA 9TU MAKCH-
MBI He HECYT, a X [IPaBOBOe 3HAa4Y€eHEe TPYAHO OTPULATh.
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Hapsany ¢ HuMu oTenbHbIe IPUHIVIIBI JAHHON IPYTINBI OTPAXKAIOT COOCTBEH-
HYIO JIOTUMKY (pMKXa, OCOOEHHOCTM €r0 CTAHOBJIEHVS M Pa3BUTHA KaK COLMAIIb-
HO-HOPMaTUBHOM cucteMbl. OHM ITOCBAILEHbI €iBa /11 He LIeHTPaTbHOMY €TI0 MH-
CTUTYTy — WIKTUXany. HamoMHuM, 4to mop HuM (QUKX MOHMMAaeT BbIHECEHUE
IIPaBM/I BHELIHETO MOBEEHNA 10 BOIIPOCaM, 110 KOTOPBIM IIApUaT He COIEPKUT
IpeANCannil Win IpegaraeT GOpMyIMpPOBKY, TpeOyole JOIOTHUTEIbHOTO
pasbacHeHu. [Ipexyie Bcero MIKTNXaz BOCTpeOOBaH IIPpK peryIMpOBaHUN MUD-
CKUX OTHOIeHM, mockonbKy Kopan un Cynna ITpopoka MyxaMMazia neTanbHO He
KacaloTCsA 3TOI CTOPOHbI KM3HU YeTOBeKa.

LleHTpanbHBIM 3/1eCh ABJIACTCA IPUHINII «He JOITYCKAeTCs NIKTUXAJ, IIPY Ha-
maviy npepnucanua B Kopane mwim CyHHe». [laHHOE TIpaBUIO OIIpefenserT co-
OTHOILIEHNE TOYHO YCTaHOB/ICHHBIX B IIapyare IPaBWI C BLIBOAMY, 0O0CHOBAH-
HBIMM C TIOMOILbIO PallMOHAIbHbIX MHCTPYMEHTOB: 3aKpeneHHoe B Kopane mnn
CyHHe IpeinucaHue He MOXeT ObITb 3aMEHEHO HOPMOIi, cOPMYIMPOBAHHOI C
IIOMOIBIO UDKTUXAJIA.

OnHOBpeMEeHHO OTHOIIEHMEe PMKXa K CAMOMY WPKTUXANY 3aKpeIUIsAeT IpUH-
I «000CHOBaHHOE ITyTeM WPKTUXAZla pelIeHye II0 KOHKPETHOMY ey He MO-
XeT ObITb OTMEHEHO JIPYTMM pelIeH)eM 110 aHAJIOTMYHOMY C/Ty4alo, TakxXe chop-
MY/IMPOBAaHHBIM ITyTeM MKTuXana». VIMEHHO JaHHBIN NPUHIUI OTPAXKaeT TOT
¢axT, 4TO MCITAMCKOMY IIpaBy He 3HAKOM Cy/ieOHbI ITPeLefIeHT, a CaMO OHO pas-
BUBAETCs ITyTeM HENTPEPHIBHOTO TOMNOTHEHMA €T0 COCTaBa HOBbIMM peLIEHUAMN,
KOTOpbIe He OTMEHSAIOT paHee C(hOPMYINPOBAHHBIX BEIBOIOB. OHOBPEMEHHO OH
TOSACHAET, MoYeMy I GUKxa XapaKTepHO MHOroo6pasyue IIKO U IUTIOPAIN3M
B3I/IAZIOB 110 CXOfIHBIM BOIIPOCAM.

Haxomerr, o6patum BHUMaHNe Ha IPVHLIUIB GUKXa, KOTOPble PACKPBIBAIOT
€ro OTHOIIeHNe K 00br4asasM. LleHTpabHBIM Cpeiy HUX SAB/IACTCA IPUHIUIT «O0bI-
Jaif MMeeT CYTy Kak HopMa». Takas orleHKa 0ObACHACTCA JPYTUM IIPUHIVIIOM —
«IIpYMeHAeMOe NIOf[bMI TPAaBU/IO SABIAETCSA apTyMEHTOM, KOTOPOMY HaJlIeXKUT
CTIEfIOBATh».

OpHako npy obpaleHny K 00bIYasM C/IefyeT YYUTbIBATh KPUTEPUI, KOTOPBIM
OHM MO/DKHBI OTBedaTb. Takue yClIOBMA YCTAaHOB/IEHBI NPUMHIMIIAMU «OOBIYail
IPUHMMAETCS BO BHUMAaHIe, €C/IU OH fAB/IACTCA HEIPEpPhIBHBIM U IIpeobiasiaro-
IMM» ¥ «3Ha4eHMEe MMeeT TO, YTO SIBJIIETCS NMpeobmajaioiyum 1 obuiepacnpo-
CTPAaHEHHDIM, a HE PEJKO BCTPEYAIOIMMCH».

XapakTepHo, 4T0 HUKX IpuaeT 0coboe 3HaYeHIE 0OBIYAsIM [IETIOBOTO 060pO-
ta. O6 9TOM CBUJIETE/NbCTBYIOT IPUHIIVIIBI «IIOJTy4MBIIee IPU3HAHNE B Ka4eCTBe
06bIYast pABHOCU/IBHO TOMY, YTO OTOBOPEHO B Ka4eCTBe YCIIOBMA JOTOBOPay, «I10-
Jly4MBlIIee IPM3HAHNe B KauecTBe 0ObIYasd MeX/y KyINI[aM/l PaBHOCU/IBHO TOMY,
4TO OTOBOPEHO MEX/y HUMI B Ka4eCTBE YCTIOBUSA CEIOK», «TO, YTO TOYHO OIIpe-
ie7IeHo 0ObI4aeM, paBHOCMIBHO YCTaHOBJIEHHOMY TekcToM Kopana m CyHHBI».
Takoe BocpusATHEe 0ObIYaeB OOBACHACTCA T€M, YTO UCTAMCKOE IIPaBo GOpMUpO-
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BaJIOCh ¥ Pa3BUBAIIOCH NPENMYIIECTBEHHO KaK KyIbTypa TOPOACKMX TOPTOBBIX
LIEHTPOB, CBOJ, IIPaBWJI, OTPA)KaBIINX CBOOOMY YaCTHBIX PHIHOYHBIX OTHOILIEHNI.

OpnHako HaMOOMBIINIT MHTEPeC A1 IIOHMMaHMA XapaKTepPHBIX 0COOEHHOCTEN
¢duKxa 1 NCTTAMCKOTO IpaBa KaK IOPUANIECKOTO SABICHVS IMeeT IPUHIINII «He VC-
K/II0YaeTCsA M3MEHEH)Ee HOPM C M3MeHeHMeM BpeMeHn». PopMaTbHO MyCy/IbMaH-
CKJie IIPaBOBEJIbI CBA3BIBAIOT €TI0 C OL[EHKOII poyy 06bIyaeB st nmkTuxana. OHu
CUMTAOT, YTO II0 BOIIPOCAM, HE YPETYIMPOBAHHBIM LIAPMATOM C JOCTATOYHOIA
HIO/IHOTOJ, BBIBOJBI (PUIKXa MOTYT MEHATHCS C Te4eHMeM BpeMeHU. [Ipuyem dak-
TOpaMy, BIMAIMMYI Ha 3TOT IPOIECC, KpOMe BPEMEHU ABJIAKTCA TaKXKe MECTO
u ycnoBus. Takue M3MeHeHMsI OTPaXKaloTCs B 00bIYAsX, KOTOPBIE M IIPYHUMAET BO
BHUMaHVe GUKX Ipy GOPMYIMPOBAHNN CBONX BBIBOLOB.

PasButue ¢ukxa ompepensercsa He TONbKO 9BOJIONMEN 0ObIYaeB, HO U pas-
BUTNEM TIPAKTVKM MEXKJe/TOBEUYeCKMX OTHOIICHMII B MUPCKOI chepe UX KIU3HA
Boo6uIe. Hanpumep, B COBpeMEeHHBIX YCIOBUAX MU pa3paboTKe BHIBOLOB (PUKX
YIUTBIBAeT CaMble pas3JINYHbIe 0OCTOATEIbCTBA, BKIIOYAs OIBIT APYTUX CTPAH I
VIHBIX IIPABOBBIX KY/IbTYP. 3a4aCTYI0 OH BBIHY)K/IEH pelIaTh IPo6/IeMbl, KOTOpbIe
HVKOIZ]A paHblIe He ObUIM M3BECTHBI MYCYJIbMaHCKOMY OOIECTBY M HUKAaK He
CBs3aHBI C KAKUMU-T60 06br9asmu. OHAKO U B 3TOM C/Ty4ae IIOVCK HOBBIX ITpa-
BIJI TeOPETIYeCKM 000CHOBBIBAETCS CChIIKOV Ha YKa3aHHBII MPUHINIL, KOTOPBIIA
TEeM CaMbIM OTKPbIBaeT BO3MOXXHOCTb ITIOCTOSIHHOTO OOHOBJIEHNS BBIBOJIOB (PMK-
Xa, a 3HaYUT — UC/IAMCKOTO IIpaBa.

Oowme npuHunnbl pukxa —
Heu3MeHHasi OCHOBa UCJ1IaMCKOro npaBsa

OueHMBas pacCMOTPEHHBIE BBIIIE IPMHIUIIBI B IIE/IOM, C/IeAlyeT UMEThb B BULLY,
9TO OHM OBUIM cHOPMYIMPOBAHBI PUKXOM Ha OCHOBE OCMBIC/ICHMSI BCEX €TO JC-
TOYHMKOB I MHOTOBEKOBOJ IPAKTUKY JeICTBYSI KOHKPETHBIX IIPAaBU/I BHELITHETO
HOBeJleH s, pa3paboTaHHBIX UM. VIX TOsIB/IeHMe — 3aMeTHBI BK/Iaf p1KXa-JOK-
TPUHBI B Pa3BUTHE IIAapUaTa ¥ OFHOBPEMEHHO B MUPOBYIO IIPABOBYIO KY/IBTYPY.
JlaHHBIe MIPUHIUIIBI MUMEIOT IPABOBYIO NPUPOAY U HE HOCAT HEHOCPeNCTBEHHO
PEIUTHO3HOTO XapaKTepa, TOUHee, YyKe He ABJIAI0TCA VCK/TIOUNTE/IbHO 97IeMEHTOM
ucmama Kak penurun. [lokazaTenpHo, YTO Cpefyt HUX HeT Hu ofHOro cTrxa Kopa-
Ha, @ BCETO HeCKOIbKIM XaJiyicaM IIPYU/IaH YMCTO IPAaBOBOII CMBICT. [lymMaeTcs, 9To
B TaKOM XapakKTepe OOIVX IPUHIINIIOB IIPSIMO OTPAXKAETCSI Pas/IueHue PeIuri-
O3HOTO U IOPUINYECKOTO Havyas B pUKXe.

Ba)kHO Tak)Ke YYUTBIBATh, YTO MPAKTUYECKN BCE MPUHIUIBI (UKXa O CBO-
€My COIEpPXKaHUIO KacaloTCs MEeXYe/IOBeUeCKIX OTHOLIEHWIT B MUPCKOI cdepe.
Kpome ToOro, oHM HpeuMYyIIeCTBEHHO IMOCBAIIEHBI BOIPOCAM COOCTBEHHOCTH,

2 Cm.: Cy6xu M. Vkas. cou. C. 203.
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00513aTeIbCTB U IIPABIUJI PACCMOTPEHNS CYAeOHBIX CIIOPOB, YTO IIOJYEPKUBAET X
IOPUAVYECKYIO HAIIPaB/IeHHOCTb. B TO >ke BpeMs BechbMa II0Ka3aTe/IbHO, YTO Cpe-
Ay OOUMX IPUHIUIOB GUKXa HET TAKUX, KOTOPbIe ObIIM Obl HEITOCPENCTBEHHO
CBsI3aHBI C YTOIOBHBIM IpaBoM. KOCBeHHO 9Ta YepTa HAI/IAHO IeMOHCTPUPYET,
Kakye obmacty ¢ukxa OmoKe FPyrux HOJOLUUIN K BOCIPUATHIO IIPAaBOBBIX KOH-
CTPYKLIMIA.

CregyeT, OfHaKO, IMETh B BUJY, YTO MYCY/IbMAaHCKIe IOPUCTDI pacCMaTpyBa-
10T 0011ye IPMHINIIBI PUKXa He B KaueCTBe HOPM IIPSIMOTO JIeICTBYA, a KaK JIOK-
TpUHA/IbHbIE OpMEeHTUPbL. HecMOTps Ha TO, YTO HOKTPUHA AB/IA/IACH ICTOYHUKOM
VICTTaMCKOTO IIpaBa, MpMHIMIIAM (HUKXa TaKo cTaTyc popMaabHO He IPUAAETCS.
[TosTomy camu 1o cebe OHM He MOTYT OBITh JOCTaTOYHBIM OCHOBAHMEM BBIHECe-
HIS CY/ieOHBIX pelieHNIt. [JTaBHOe, 9TO C MX TOMOIIBIO CY/y Ierde OTBICKATh HY K-
HBIl CTOYHUK [/ BBIHECEHMS PEeIleHMs U CHeNaTh IPaBUIbHbIN BBIOOP Cpen
MHOYXeCTBa Pa3HOOOPa3HBIX, a IIOPOI ¥ IPOTHUBOPEYMBbIX BHIBOJIOB, IIpefiIarae-
MBIX pas/JIMIHbIMM MIKO/MaMy pukxa. Ba)kHO, OTHAKO, UMETb B BUAY, YTO CChIIKA
Ha IpMHIUI QUKXa JOCTATOYHA J/IsI OTKa3a OT HOPMBI, €C/IV ee IpPUMeHeHe B
KOHKPETHOJ CUTYalVyi IPOTUBOPEYNT OTMEUYEHHBIM BBIIIIE IIe/ISIM LIapyaTa, KO-
TOpBIe 3aKpeIyIeHbl Ha YPOBHE YKa3aHHBIX IIPUHIIUIIOB®.

VIHpIMU CTIOBaMM, NPVHIMIBI PUKXA JIeKAT MEX/y OCMBIC/IEHJMEM IIpaBa I
IIPaBOIPUMEHNUTENbHOI IPAKTUKOI, OHY IIPMHAZJIEXXAT He TOTIBKO JOKTPUHE, HO
Yl CAMOMY HeVICTBYIOIEMY JMC/IaMCKOMY ITpaBy. Takoe MOHMMaHVe OOIMX MPVH-
IIUIIOB IOMOTaeT 60/lee TOYHO OOPUCOBATD MX MECTO CPE MPEAINCAHNIT IapH-
aTa 11 BBIBOJIOB QVIKXA, @ TAK)Ke B CTPYKTYPe MCIAMCKOTO IIpaBa.

Ecmu roBoputb 0 ukxe B LIJIOM, TO B €0 apceHajie MO>KHO OOHapy>KUTb
MHOTO HOPM, KOTOpBIe He IIPOCTO He OTBEYAIOT IIPAaBOBBIM TPeOOBAHUAM, HO U
BBIIJIAAT aHAXPOHM3MOM B COBPEMEHHOM MIpe, OTKPBITO IIPOTUBOpeYaT o011e-
IIpM3HAHHBIM IIpaBaM Ye/ioBeKa. B MycymbpMaHcKkOM ob1iecTBe Bcerna ObIm 11 co-
XPaHSIOTCS [JO CUX IIOP TaKye MOJeNN TIOBeJIeHNs Ye/IOBeKa M MeXK4e/T0BeYeCKIX
OTHOIIEHV], KOTOPbIE PeTyIUpPYTCA HMpeX/ie BCero PelIUTMO3HBIMY MIPeAIca-
HUSIMY KaK NpUOpuUTeTHbIMU. [I09TOMY 10 9TMM BOIpocaM 4acTo Hab/ofaeTcs
OTKPBITBINI KOH(IVMKT MIAPMATCKMX ITOCTY/IATOB C IIPAaBOBBIMM B TOYHOM CMBIC/IE
HOpMaMu. [7TaBHBIM 00pa3oM, Takoe IPOTUBOpeYNe 3aTparuBaeT OfHO3HAYHbIE
u Touynble npeanucanusa Kopana u Cynnsl [Ipopoka Myxammaga. Ilokasarens-
HBIM SIBJISIETCS IIPUMeP IIAapUATCKUX HaKa3aHUI 32 BepOOTCTyHM4YecTBO. Kpome
TOTO, B TIOC/IEIHee BpeMs MIMPOKO 006CY>KaeTcsi HeCOOTBETCTBIIE IIPABIII HOLIIe-
HIIS OfIeXK/IbI MYCY/IbMaHKaMU 3aKOHOATENbCTBY Psifia eBPOIEICKUX CTPaH.

OpHako 3TV PacXOXK/IeHMsI, HeCMOTPs Ha X Cepbe3HBIIl XapaKTep, He JTODK-
HBI CJTY)KUTb OCHOBAaHMEM JIJIs1 OHOCTOPOHHETO BBIBOZIA O TOM, YTO IIPABO IYXK/I0
VICTTaMCKOM KynbType. O BOCHPUATUY €10 IPABOBBIX WJell TOBOPAT MHOTME II0-

» Cwm.: Anmb-Kypan A. Ykas. cou. C. 12-13.
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noxxenyst pukxa. [J1aBHBIM 00pasoM 9TO OTHOCUTCS K €ro OOLIM IPUHIMIAM,
KOTOpbIe TATOTEIOT K OTPAKEHNIO IOPUANIECKMX KOHCTPYKLIMIA.

OO1mye IPUHINIIBI 3aHMMAIOT 0C060€ MeCTO B CTPYKTYpe (puKxa. ITO XOPOIIO
BUJIHO IIPU UX COIIOCTaB/IeHNN C ero BbiBofamy. OObenHAET UX TO, YTO IPUH-
IIVIIIBI, KaK ¥ OO/IBIIMHCTBO KOHKPETHBIX PeIIeHNIT, ObIIV BBIPaOOTaHBbI JOKTPU-
HOJI B paMKax upkTnxaza. OgHako B OT/IMYMe OT YaCTHBIX IIpaBIJI, KOTOpbIe He
CBOOOZIHBI OT OLIMOOK U HOMYCKAIOT IePeCcCMOTp, 001IMe IPYHIIMIIBI CYNTAIOTCS
IIOCTOAHHOJ HeM3MEHHON 4YacTbio ukxa. [l MyCy/IbMaHCKOTO CO3HAHMSA 3TO
O3HA4aeT, 4YTO OHM CTABATCA B OfMH PsAfl ¢ TOYHbIMU NonoxeHusAMu Kopana u
CyHHBI 11, TakKM 00pa3oM, IpMoOPeTAIOT CTaTyC HeM3MEHHON YacTy IIapuara,
obecIieyynBaroLIeil ero MOCTOSTHCTBO B /I000e BpeMs U P TI0OBIX 00CTOSATENb-
CTBaXx.

Ecnu mM3HavanpbHO IIapyaT Urpaa pojab PelIUTMO3HOTO MCTOYHMKA, JaBLIETO
KVI3HDb YKa3aHHBIM IIPMHIUIIAM, TO IIOC/Ie CBOEr0 GOpMYIUpPOBaHNA PUKXOM OHI
caMU IIPeBPaTUINCh B 97IEMEHT IIapuara, 6oee TOro, COCTaBUIN €ro Cep/LeBl-
Hy. TeM caMbIM DpMHIUIBL PUKXa, MMeEOIVe IOPUANIECKUI CMBICT, OKa3a/Inch
BKJIIOYEHHBIMU B IIApUaT KaK PeIUTMO3HbI (eHOMEH, OTpakast TeCHOe COYeTa-
HJIe B HeM 00)XeCTBEHHOTO OTKPOBEHNS C PalllIOHATIbHBIM OCMBICTIEHIIEM IIPABO-
BOI [IeMICTBUTETbHOCTI.

KoHneuHo, Takas TpaKTOBKa COOTHOLIEHMsI YKa3aHHBIX IIPMHLIMIIOB C LIapya-
TOM He BO BCEM COBIIQJIaeT C MICTAMCKVMIU TpefcTaBaeHusamMu. Henb3s 3a0biBary,
4TO 001I¥e IPUHINIIBI PYKXa BEIPAaOaThIBAINCh MYCYIbBMaHCKUM PETUTMO3HBIM
CO3HaHMeM. DTO He MOXKeT He HaK/IaJbIBaTh INTyOOKOTO OTIIeYaTKa Ha VX BOCIIPH-
ATYE UCTIAMCKOI KYZIbTYpPOIit, KOTOpas CMOTPUT Ha BCe OTHOCsAIeecs K IIapuaTry
CKBO3b IpuaMy permuruy. C TaKMX >Ke IO3MIMIT OHAa BOCIIPUHMMAET PUKX U ero
IPVHIINIIBI, CBA3BIBAA UX C IIAPUATOM.

Bce >xe 06mye mpuHIMIIBI GMKXa IO CBOE IIPUPOJIe — ITO OTHIONb HE TO e
camoe, yto 1 npegnucanuA Kopana n Cynnsl [Ipopoka Myxammana. M geno xak
pa3s B MX IOPUANYECKOM cofiep>kaHuu. Ha Hamn B3Iy, nIpuHIVIb GUKXa B MY-
CYZIbMAHCKOJI KYJIbType SABJIAIOTCS TIABHBIM 00Pa3oM IIPaBOBBIMU KOHCTPYKIIN-
SIMM, HO ¢OPMY/IMPOBAHHBIE 1 OLleHVBaeMble PeJIUTVIO3HBIM B I1€7IOM MUPOBO3-
3peHueM. OHU BBICTYIIAIOT CBUJIETE/IAMY TOTO, KaK PeIUTMO3HOE MYCY/IbMaHCKOe
CO3HaHMe BOCIIPMHMMAeT IpaBo. [J1aBHBIM 06pa3oM, pedb uaeT o mpodeccuo-
Ha/IbHOM IIPAaBOCO3HAHNY, KOTOPOE YMUCTO Pe/IUTMO3HOE OTHOLIEHNE K BHEIIIHEMY
MIOBEJIEHNIO Ye/I0BeKa YeTKO OT/IMYAET OT €r0 I0PUANYECKOl OLIEHKN C MO3ULINIT
¢ukxa. CoBpeMeHHOE I0pUANYECKOe TOMKOBaHMe [IapyaTa KaK UCTOYHIKA 3aKO-
HOJJaTeIbCTBA SIBJIAETCSA MOKa3aTe/IbHBIM IIPUMEPOM JAaHHOTO Pa3IN4eHN .

Taxum o6pasom, obmmye TpUHIMIBL PUKXA MPETOIPeesaIoT PUANIECKYI0
IPUPOAY MCITAMCKOTO IpaBa, KOTOPOe MOXKeT OBITh Ha3BaHO TAaKOBBIM He ITOTO-
MY, 4TO B HEM sIKOOBI BOIUIOIIAETCS 60>KeCTBEHHOE OTKPOBEHIIE, @ Ha OCHOBAHWM
IAHHBIX TpMHIUIOB. OHM — CBA3YIOLee 3B€HO MEeX/Y PeIUTMO3HBIMY IIOCTYIa-
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TaMM U VICTaMCKVM IIpaBoM. VIMEHHO NpMHUMIIBI (PUKXa OTKPBIBAIOT IIepef] HUM
BO3MOYKHOCTb B3aIMOJI€JICTBOBATb C MHBIMU IIPAaBOBBIMU KY/IbTYPaMI Ha OCHOBE
OOILIHOCTY MHOTHX VX IOPUIMYECKUX XapaKTepucTK. CoBpeMeHHOe MYCy/IbMaH-
CKOe IIpaBOBeJleHNe IIPSAMO CONOCTAB/IAET JaHHbIe IPUHINIIBI C HOPMaMU PUM-
CKOTO ITpaBa ¥ eBPOIEVICKIM 3aKOHOJaTeIbCTBOM™?.

OnHOBpEeMEeHHO OHY MTO3BOJIAIOT BBISIBUTD XapaKTepHble 0COOEHHOCTH MC/IaM-
CKOTO IIpaBa KaK CaMOCTOSATE/IbHON IPaBOBOI cucTeMbI (ceMbyu). B wacTHOCTH,
obuye TpMHIMIBL GrKXa 00OCHOBBIBAIOT BBIBOJ, YTO BEAYIIMM MCTOYHUKOM
VICTTAMCKOTO TIpaBa ABJAETCA NOKTPMHA, a IPAaBWIO CyHeOHOTO IIpellefieHTa He
perictByeT. OHU TaKKe OOBACHAIOT, TOYEMY MC/IAMCKOE ITPABO Pa3BUBA/IOCH ITy-
TeM HaKOIUICHVsI KOHKPETHBIX HOPM, CPOPMYIMPOBAaHHBIX B pa3HOE BpeMs I He
COBIAJAMOIIMX APYT C APYroM. B o0mmx npuHiumnax ¢ukxa oTpakaloTcs CIIell-
ndraeckye MHCTUTYTHI MCTTAMCKOTO IpaBa — HAIpUMep, MHCTUTYT Bpefa I ero
IpUYMHEHVe KaK OCHOBaHVe OTBETCTBEHHOCTH, creruduieckoe 3HaYeHIe yYCIo-
BUII B 0053aTe/IbCTBEHHOM IIpaBe, BO3SMOXKHOCTD VICK/TIOUEHNA [eVICTBYA MMIIe-
paTMBHOI HOPMBI, 0c00ast ponb cyAa (BIVIOTH O MPU3HAHUA CYAeOHON BIacTH
Befyllell B CpaBHEHUY C HOPMOTBOPYECKOI! V1 VICIIOTTHUTETIbHOTA).

Oowume npuHUMNnbl GUKXa U 3aKOHOA4ATESNIbCTBO

[IpaBoBas mpupoya oOmuxX NpUHINIIOB (HUKXA ITOATBEPXK/AeTCA NX HOpMaATIb-
HBIM 3aKpeIUIeHNeM B 00s3aTelbHOM opyuandeckoil Gpopme. DTO IPOU3OIIIO B
xope pedopM mpaBoBoii cucteMsl Ocmanckoy nmnepun B XIX B.: B 1869-1876 rr.
OblIa IpMHATA TaK HadbiBaeMasd Majpka/la — CBOJ HOPM IIO BOIIPOCAM T'Pak-
JIAHCKOTO 1 CyleOHOro IpaBa, CTaBIINIT IepBOI OPUIMATbHON KopupyKaLyer
BBIBOJIOB (hMKXa. BcTynuTenbHas I7aBa JaHHOTO aKTa ITOC/Ie OIpefieneHns pukxa
COTePXKUT HECKO/IBKO IECATKOB YKa3aHHbIX IIPUHIIUIIOB, KOTOPbIE IPUBOAATCA B
KOHIIe HAaCTOAIIeN CTaTbM.

[l XapaKTepUCTUKY OOLIMX IMPUHINUIIOB PUKXa KaK HEOTHEMIeMON M He-
VI3MEHHOJ 4acT! MC/IaMCKOTO IIpaBa CYIeCTBEHHOE 3HaueHMe MMeeT TakKe UX
BK/IIOYEHJE B COBPEMEHHOE 3aKOHOJIATe/IbCTBO MYCYIbMAHCKMX CTpaH, IPaBo-
BbI€ CCTeMbI KOTOPBIX IIPOJIO/IKAIOT MCIBIThIBATD BAMsAHNUE Tapuata. IIpusenem
HECKOJIbKO TIPYIMEPOB, IMOATBEP>KAAOIINX 3TOT BBIBOJ.

Tak, Mpakckmit 3aKoH 0 JjoKasaTenbcTBax (1979) sakperuideT psAf U3BECTHBIX
IPUHIUIOB PUKXa:

«VICXOmHBIM IIPEJIIONIOKEHNEM ABJAETCA HeoOpeMeHeHue MMYIIeCTBEHHOTO
cTaTyca IuIa»;

«JloKa3aTenbCTBO NMEKUT Ha UCTIIE, a KAATBA — Ha TOM, KTO OTPMIIAeT IIpaBo-
MEPHOCTD UCKa»;

# Cm.: Cy6xu M. Yxas. cou. C. 199-270.
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«VIcXOmHBIM IPEJIIONIOKEHNEM AB/IAETCA COXPAHEHME B HACTOAILEM COCTOS-
HIS, KOTOPOE ObIIO B IIPOLITIOM»;

«To, 4TO YTBEpAMIOCH B Ka4eCTBe JOCTOBEPHOTO B IIPOLIIOM, OCTA€TCSA B IIPaBO-
BOM OTHOLIEHNY HEM3MEHHBIM JIO Te€X II0P, [I0KA HeT JOKA3aTeIbCTBA IIPOTVBHOTOY;

«VICXOEHBIM IpPEAIIONIOKEHNEM B OTHOIIEHM) OTKIOHAIIIUXCS OT 06Iiero
MpaBuUiIa CIYYaMHOCTEN ABIAETCA UX OTCYTCTBIUE;

«VICXOHBIM IIPEfIIONOXKEHEM SIB/ISETCSI OTHEeCeHVe HACTYIUIEHUS COOBITHS
VIV COBEPLIEHNS AeICTBY K O/IVDKaliieMy 10 ero HaCTYIUIeHVsI BpeMeHH B IIPO-
1IJIOM»;

«[Ipu3HaHMe ABIAETCA NOCTATOYHBIM JI0KA3aTEIbCTBOM U OIPAHNYMBAETCH
MIPU3HABIIVMCSH JTUL[OM».

MHorue 13 yKa3aHHBIX IIOJIOXKEHUII BK/IIOYaeT U CYAAHCKMIT 3aKOH O JjoKa3a-
TenbcTBax (1994), KOTOPEIIT, KpOMe TOTO, YIIOMMHAET U APYTUe IPUHIUIIBL:

«OO6pIyail MPMHMMAETCSI BO BHUMAaHMeE, €C/I OH SIBJISIETCS] HeNPepPhIBHBIM 1
peo6/IaJaoM»;

«Mon4aHue He IPUHMMAETCA B KauyeCTBe BBICKA3bIBAHMA, OTHAKO COXpaHe-
HIle MOJTYaHNA B CTydae HEOOXOAMMOCTY BOJIEVM3BABIECHN CUNTAETCSA TAKOBBIM
U pacCMaTpMUBAETCA KaK COIIAcue;

«HacTorauBblit OTKa3 Il OT IPEXKHNX JEVICTBUI B CTPEMIEHUN TOOUTHCS
MX OTMEHBI C IeIbI0 NMPUOOpeTeHNsT KaKoro-nmmbo mpasa oOpaliaeTcs IPOTHUB
Hero 1 He MOXKeT ObITb OCHOBaHVEM IPY3HAHMA 32 HUM KaKUX-/1100 IpaB»;

«B cmy4ae cOoMHeHMA NpMMEHEHNE TOYHO YCTAaHOB/IEHHBIX IIAPMAaTOM Mep OT-
BETCTBEHHOCTU MICK/TIOYAETCH».

Bonee aByX [1ecATKOB 0OLIMX MPUHINIIOB MKXa BKIOYEHO B cyfaHckuii Ko-
JIeKC TpaXKIaHCKUX MpaBooTHOIIeHu I (1984). Cpeny HUX MMEIOTCS IPAKTUYECKN
BCe 113 OTMEYEHHBIX BBIIlIe HOPM, a TAK)Ke€ HEKOTOPbIE IPYTe, HallpUMep:

«He ncknrovaerca nsMeHeHe HOPM C U3SMEHEHNEM BPEMEH»;

«Heo6X0nMMOCTD JO3BOJISIET TO, YTO 3AIPEIEeHON;

«Heo6x0oMMOCTD OIpefiensieTCs CBOei Mepoii»;

«JToXOp MM TIO/IB3Y OT MMYILECTBA ITOJIy4aeT TOT, Ha KOM JIEKNUT 0053aHHOCTD
BO3MeIIATh yliepO 1 pUCK r1be MIu IMOpYY JAHHOTO MMYIeCTBa»;

«IIpukas o pacropsiKeHuu cOOCTBEHHOCTBIO IPYTOTO /INLA HeJeVICTBUTEIEH»;

«He pomyckaerca upKTuxaj 1o BOIPOCaM, 10 KOTOPBIM MMeETCs HOpMa Ila-
puatar.

ITo umciTy 3aKpernIeHHbIX OOIVX IPYHIUIIOB (QVKXa BBIAE/NACTCS IIPUHATHIN B
OAD3 B 1985 1. Kopiekc rpakJaHCKMX TPaBOOTHOILIEHMI, B KOTOPOM MO>KHO OOHa-
py>xntb 60rmee 40 Takux npegnycanuii. OT Hero He CM/IBHO OTCTaeT IeMEeHCKUI
Ipaxkpanckuit kogekc (2002). Jaxxe cyfaHCKMiT 3aKOH O IMYHOM CTaTyce MYCYIb-
MaH (1991) BKIIo4aeT OKOJIO MOy TOpa AECATKOB OOLIVX IPUHIUIIOB PUKXa.

Ocobast pornb, OTBOAMMAS YKa3aHHBIM IIPUHIINIIAM, TIOATBEPXKIAETCS He TOMb-
KO UX 3aKpeIUIEHVEM B OTZHENbHBIX HOPMaTUMBHO-IIPAaBOBbIX aKTaX, HO U IpakK-
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TUKOJ IPYMEHEHNA TONI0KEHNIT KOHCTUTYLUIL. B yacTHOCTH, BepXOBHBIT KOH-
CTUTYLMOHHBII cy Ermmnra B MHOTOUMC/IEHHBIX PelIeHNsIX 4ajl TONMKOBaHMe CT. 2
Koncturynun (1971), KoTopas 1mocie u3MeHeH)sI, BHECEHHOTO 10 UTOraM pede-
penpyma 1980 r., mpusHaia MPYHLMIIBI IIApUaTa BeAYIMM (IPUOPUTETHBIM) KC-
TOYHMKOM 3aKoHOziaTenbcTBa. Co cChUIKOM Ha oktaz Komimccni 1o n3MeHeHmo
crareit Koncturynum, ogo6penusiit [lapraMeHTOM, erMIeTcKmii OpraH KOHCTH-
TYLMOHHOT'O KOHTPOJIS IIPUIIIETT K BBIBOY, YTO YKa3aHHOE KOHCTUTYIMOHHOE I10-
JIO>KeHMe 0OpalljeHO K 3aKOHOJATesTIo U MpU/jaeT MPUHIUIIAM LIapyuaTa CTaTyC He
IOPUANYIECKOT0, @ MaTepPMaIbHOTO MICTOYHVIKA IIPaBa.

[Tpu atom KoHCTUTYIIMOHHBIN Cyz O6YKBaTbHO BOCIIPOM3BEN YaCTh YKa3aHHO-
TO IOK/IAfa, TAie COIEP>KUTCSA pasbsACHEHNE CMBICTA HOBOI pefgakiyy cT. 2 KoH-
cTuTyuun: «B roucke He06X0AMMOI HOPMBI 3aKOHO/aTeIb 00513aH 00paIaThcs K
MIOIO>KEHVAIM MICTTAMCKOTO IIapyaTa 1 B c/Iy4yae MX Ha/IM4usA He MOXKeT IpuberaTsp
K MHBIM MCTOYHUKaM. Eciu ke OH He HAaXOIMT B MC/TAaMCKOM IIapyaTe OYeBUIHOTO
[paBMIa, TO HMPEfYCMOTPEHHbIE M CIIOCO0BI GOPMYINpPOBaHMS HOPM C TIOMO-
IIBI0 MDKTUXA/A JAI0T BO3MOYKHOCTD 3aKOHOJATE/II0 MIPUITU K TaKUM HY>KHBIM
HOpMaM, KOTOpPble He IPOTUBOpeYaT KOPHSAM (MCXONHBIM Ha4yasaM) U oOuuM
IPUHIMIIAM MCTAMCKOTO LIapyara»®.

CrieyeT MOACHUTD, 9TO MCTTAMCKAst MBIC/Ib OTHOCUT K «KOPHSM IlIapyiaTa» He TO/Tb-
KO «yKasare/n» (puKxa 1 «yCTaHOBJIEHHBIE LITapPUATCKyie METO/b» (OPMYIMPOBAHNS
HOPM, HO 11 061yie mpuHImIb! ¢pukxa. [JoaToMy pruBeeHHOE BbIIle TOTKOBAHME CT.
2 Koncturynym Erunra osHadaet, 4To yKasaHHbIe IPUHIUIIBI PaCCMaTPUBAIOTCS B
KayecTBe MaTepya/IbHOTO MCTOYHVIKA 3aKOHONATEeNbCTBA. VIHBIMI C/IOBaMI, B TAKOM
HOHMMAaHWM TIPVHIUIIBI PUKXa BBICTYIIAIOT KaK 97IeMEHT IIapyaTa I OHOBPEMEHHO
KaK IIPaBOBOJ MHCTUTYT. [Ipy 5TOM B JaHHOM KOHTEKCTe OHM IIpuobpeTaoT Horee
IIVIPOKMII CMBICTI IO CPABHEHMIO C MX OOBIYHBIM ITOHVMAHUEM: €C/IU TPAAUIIVIOHHAs
VIC/TAMCKasi MBIC/Tb BYZIETIa B HVX JIVIIb JIOKTPYHA/IbHbIE MaKCVIMBI, VICTIOTIb3yeMble
PV TIPYIMEHEHVH BBIBOJIOB (DMKXA, TO TeIlepb OHY apeCyIOTCs TaKXKe U K 3aKOHOJIA-
TEJTI0 KaK OPYEHTHP IIpy (GOPMY/IMPOBAHNM IIPABOBBIX HOPM.

B utore Bo MHOTMX COBpeMEHHBIX MYCY/IbMaHCKIX CTpPaHaX IPUHUMAETCS 3a-
KOHOJIaTe/IbCTBO, KOTOPOE OPMEHTUPYETCS Ha eBPOIIeicKyue 00pasubl U B TO Xe
BpeMsl YUMUThIBaeT obuue IpuHIuIb! ¢pukxa. bonee Toro, coBpeMeHHOe 1CIaM-
CKOe 3aKOHOJATe/IbCTBO IIOPOJl 3aKpeIlIseT CTAaTyC OOMMX IPMHIVIIOB (PUKXa
faxke B KauecTBe (OPMaJbHOTO IOPUANYECKOTO UCTOYHMKA. [IprMepoM MoxKeT
CITY>KUTb IpUHATHI B baxpeitHe 3akoH Ne 19 o cembe (2009), KoTOpBIN B CT. 3
IpefiyCMaTpUBaET, YTO B C/Iy4ae OTCYTCTBMsI B HEM HEOOXOIVMMOIT HOPMBI CY/ibsI
obpaiaeTcst K M3BECTHBIM BBIBOJIAM Ma/TMKUTCKOI IIKOMbI ¢ukxa. Ecmm atoro
OKa3bIBaeTCsl HEOCTATOYHBIM, TO HEOOXOAVMMO VICKaTh PelleHle B ITOI0KEeHUAX
VIHBIX CYHHUTCKMX TOJIKOB, a IIPU VX IMPOOEIbHOCTY HAUIKNUT IIPUMEHATDH 00-

» Cwm.: Apabekas Pecrry6muxa Ervmet. BepXoBHBIN KOHCTUTYLMOHHBIA CyJl. PelieHns, BbIHeCeHHbIe
CYZOM B IIepHOf ¢ siHBapst 1984 r. mo gexabps 1986 r. Kaup, 1987. C. 221 (Ha apab. s13.).
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Iye TIPYHIUIIBI PMKXa, M3BECTHBIe MIapuary. Takoe IpennucaHue MAIIHUI pa3
MOJYEPKMBAET IOPUSNIECKYIO IIPUPOAY MCTAMCKOTO IIPaBa, CTEPKHEM KOTOPOro
ABJIAIOTCA YKa3aHHbIE TPYHIINIIBL.
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Abstract

The prevailing in Russian legal science view understands Islamic law as synonymous with
Sharia which is a system of prepositions of Quran and Sunna that is the mode of life of
Prophet Muhammad fixed in so called hadiths (sayings) of his fellows. Being reduced
to Sharia Islamic law is approached to as complex of different social norms in which le-
gal rules are not separated in principle from religious commands. However, an in-depth
analysis enables us to conclude that on the basis of normative part of Sharia Islamic law
as a legal phenomenon emerged. It was Figh that played a key role in this process. The
Islamic thought understands Figh as a science dealing with Sharia rules of human be-
havior together with these norms themselves. Within such prescriptions there are such
rules which meet juridical criteria and therefore may be recognized as norms of Islamic
law in scientific meaning of the term. Figh was not limited by elaboration of particular and
separate norms of legal character but it succeeded in formulation of detailed system of
its general principles. They are the main argument for the benefit of existing of Islamic
law as legal phenomenon in proper sense. The modern Islamic thought puts forward dif-
ferent classifications of the general principles of Figh. The most appropriate one is that
which distinguishes a few groups of such principles devoted to concrete themes. Each of
these groups has its core including a key independent principle. Most of these principles
are a concentrated manifestation of legal nature of Islamic law. Their emergence is the
remarkable contribution of Figh understood as a legal doctrine in the development of Is-
lamic Law as well as in the world legal culture. These principles are legal by their contents
and do not bear direct religious features on themselves. They determine legal nature of
Islamic law which is a juridical phenomenon because of the mentioned principles and not
for being based on religious revelation. That is the principles of Figh which let Islamic law
to cooperate with other legal cultures on the basis of many joint juridical characteristics
shared by them.

Keywords

Islam, Sharia, Quran, Sunna, Figh, legal doctrine, Islamic law, principles of Figh, Majalla,
legislation, source of legislation, constitution.

Citation: Siukiyaynen L.R. (2018) General Principles of Figh as Reflection of Judicial Fea-
tures of Islamic Law. Pravo. Zhurnal Vlysshey shkoly ekonomiki, no 3, pp. 50-80 (in Rus-
sian)

DOI: 10.17323/2072-8166.2018.3.50.80

References

Al’-Qaradawi Y. (1967) Razreshennoye | zapreshennoye v islame [Permitted and Prohib-
ited in Islam].Beyrut-Damascus: Al’-Maktab al’-Islami, 297 p. (in Arabic)

Al’-Kurdi A. (1986-1987) Wedeniye v fikh. Obshiye printsipi i shariatskoye obespecheni-
ye [Introduction to Figh. General Principles and Sharia Guaranties]. Damascus: Jamiat
Dimashk, 268 p. (in Arabic)

An-Nadwi A. (1998) Printsipi fikha: ponyatiye, vozniknoveniye, razvitiye, proizvedeniya,
istochniki, znacheniye i primeneniye [Figh Principles: Notion, Emergence, Development,
Manuscripts, Sources, Importance and Implementation]. Damascus: Dar al’-Qalam,
567 p. (in Arabic)

79



Legal Thought: History and Modernity

Arab Republic of Egypt (1987) Supreme Constitutional Court. Part Three. Decisions Ad-
opted by the Court from January 1984 till December 1986. Cairo: Al-Haya al-Amma i
Shuun al-Matabi al-Amiriyya, 282 p. (in Arabic)

As-Sabuni A. (1981-1982) VWedeniye v izucheniye islamskogo shariata. Istochniki prava i
obshiye printsipi [Introduction to Studying of Islamic Sharia. Sources of Law and General
Principles]. Damascus: Jamiat Dimashk, 318 p. (in Arabic)

As-Suyuti J. (1987) Skhodsnva i analogi [Similarities and Analogies]. Beyrut: Dar al’-Kitab
al’-Arabi, 831 p. (in Arabic)

At-Tuwaniji A. (1993) Institut dozvoleniya v islamskom shariate [Institution of Permission in
Islamic Sharia]. Tripoli: Qulliyat ad-Dawa al-Islamiyya, 150 p. (in Arabic)

Gilyazutdinova R.K. (2003) Priroda islamskogo prava [The Nature of Islamic Law]. Ufa:
TRANSTAK Press, 187 p. (in Russian)

David R., Jauffret-Spinosi C. (1997) Osnovniye pravoviye sistemi sovremennosti [Main
Systems of Contemporary Law]. Moscow: Mezhdunarodniye otnosheniya, 400 p. (in Rus-
sian)

Ibn Nujaim (1983) Skhodstva i analogi [Similarities and Analogies]. Damascus: Dar al’-
Fikr, 542 p. (in Arabic)

Kerimov G.M. (2007) Shariat: Zakon Zhizni Musulman [Sharia as a Main Law for Muslims’
Life]. Saint Petersburg: DILYA Press, 512 p. (in Russian)

Khallaf A. (1945) Istochniki islamskogo shariata i otrazheniye interesov cheloveka v prave
[Sources of Islamic Sharia and Resemblance of Human Interests in the Law]. Majallat al-
Qanunwa al-Igtisad [Journal of Law and Economics]. Vols. 4-5, pp. 25-272 (in Arabic)
Quran (2010) Koran. Saint Petersburg: DILYA Press, 576 p. (in Russian)

Rayanov F.M., Gilyazutdinova R.K. (2000) Yuridicheskaya priroda musul’manskogo prava
[Legal Nature of Islamic Law]. Shariat: teoriya | praktika [Sharia: Theory and Practice].
Materiali mezhregional’noy konferentsii [Papers of Inter-Regional Conference]. Ufa: TAU
Press, pp. 24-31 (in Russian)

Subhi M. (1952) Filosofiya prava v islame [Philosophy of Law in Islam]. Beyrut: Dar al’-
Kashshaf, 198 p. (in Arabic)



The ldea of Constitutional
Identity in the Modern
Constitutional Thought

Anahit Manasyan

Associate Professor, Chair of Constitutional Law, Yerevan State University, Candidate
of Juridical Sciences. Address: 9 Pirumyanner Str., Yerevan 0054, Armenia. E-mail:
a_manassian@yahoo.com

Abstract

The constitutional identity is the originality, individuality and uniqueness of the given consti-
tutional system, which includes not just the originally existing features, providing the given
system with a quality of uniqueness, but also the features of larger systems, which are bor-
rowed by the constitutional system and with which the latter starts to identify itself. Because
of it, the constitutional identity should be perceived not as a feature, initially belonging to a
given social system, but a feature, which is formed and transformed as the result of social
interactions. At the same time, all the newly formed peculiarities, including the ones are bor-
rowed from other systems, also become features, defining originality and individuality of the
given system. Hence, while borrowing constitutional-legal peculiarities of international and
supranational institutions or of any other state, it should be taken into account that mechani-
cal import or not accepting and artificially preserving the mechanically imported features will
not in any way contribute to finding a balance between peculiarities of a concrete constitu-
tional system and features borrowed from the mentioned systems. This, in its turn, will lead
to the complete distortion of the idea of constitutional identity. At the contemporary stage
of development of constitutional law doctrine it is preferable to discuss the notions of “state
identity” and “constitutional identity” not as a correlation of correspondingly the whole and
the part, but from the viewpoint of different levels, though in some cases they can have points
of coincidence. The reason is that within the framework of the mentioned doctrine notions
“Constitution”, “Constitutional stability” should per se be perceived not just from the aspect
of the written text of the Constitution, but from the viewpoint of constitutional values and their
implementation in real social development.
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Introduction

One of the most significant ideas from the viewpoint of constitutional stability
and stable democracy is constitutional identity. There are different definitions of it
employed in the literature, but each of them perceives constitutional identity just
from this or that particular criterion. As the result, both in Armenian and foreign
legal thought there is no unanimous approach towards the discussed notion and
its content.

Laurence Tribe, for instance, defines “constitutional identity” as follows: “The
very identity of ‘the Constitution’” — the body of textual and historical materials
from which fundamental constitutional norms are to be extracted and by which
their application is to be guided ..”". To Gary Jacobsohn’s mind, a constitution ac-
quires an identity through experience, its identity neither exists as a discrete object
of invention nor as a heavily encrusted essence embedded in a society’s culture,
requiring only to be discovered. Identity emerges dialogically and represents a mix
of political aspirations and commitments that are expressive of a nation’s past, as
well as the determination of those within the society who seek, in some ways, to
transcend that past?.

Michel Rosenfeld, while studying peculiarities of constitutional reforms and the
process of development of the Constitution, also analyzes the notion “identity”. He
considers the latter as originality, uniqueness of internal and external factors, con-
ditioning the necessity of constitutional amendments, as well as socio-economical,
social-political, spiritual-cultural peculiarities of each state’. Mr. Rosenfeld distin-
guishes five main constitutional models — French, German, American, Spanish
and the model of the European Union*. Herewith, the necessity of differentiating
national and supranational identities is emphasized (for instance, identity of EU
and identity of EU member-states).

The presented definitions lead us to a conclusion that there is no unanimous ap-
proach to the term “constitutional identity” and its content. Moreover, it is obvious
that in the context of analyzing the discussed issue notions “constitutional iden-
tity” and “national identity” are considered as identical®. At the same time, as the

! See Tribe L. A Constitution We Are Amending: In Defense of a Restrained Judicial Role // Harvard
Law Review, 1983, vol. 97, pp. 433-440.

? See: Jacobsohn G. Constitutional Identity // The Review of Politics of University of Notre Dame.
2006, vol. 3, pp. 361-397.

* See: Rosenfeld M. The Problem of “Identity” in Constitution-Making and Constitutional Reform //
Working Paper. 2005, no 143, p. 24.

* See: Rosenfeld M. Constitution-making, Identity Building, and Peaceful Transition to Democracy:
Theoretical Reflections Inspired by the Spanish Example // Cardozo Law Review. 1998, vol. 19, p. 1891.

> See: Ispolinov A. (2017) Prioritet prava Evropeyskogo Soyuza i natsional'naya (konstitutsionnaya)
identichnost’ v resheniyakh Suda ES i konstitutsionnykh sudov gosudarstv — chlenov EC [The Priority of
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presented definitions regarding constitutional identity indicate, the approach to
the issue whether identity is a phenomenon, initially belonging to a constitutional
system, or it is formed over time, parallel to the development of social characteris-
tic for the given system, is not unanimous, too.

Hence, in this context we consider necessary to analyze the following issues:
Are the notions “national identity” and “constitutional identity” actually identical?
What content does the idea “constitutional identity” have? Is identity a phenome-
non, originally belonging to a constitutional system, forming its essence and being
its basis or is it being formed over time, parallel to the development of social rela-
tions? What kind of role can identity play for guaranteeing constitutional stability
and ensuring normal course of constitutional development?

Constitutional Identity: Definition
and Axiological Description

According to encyclopedic formulation the term “identity” is defined as “be-

ing itself”, “being unique”, “complex of typical peculiarities’, “existence”, “essence’,
“originality”, “individuality”.

Hence, we believe that all manifestations of identity firstly presuppose “unique-
ness’, “originality”, “individuality” of the concrete phenomenon. Analogically, in its
general sense constitutional identity is the originality, individuality of the concrete con-
stitutional system, everything that differentiates the given system from the others.

It is emphasized in literature that identity is not a feature, originally belonging to
a person, but a relationship, which is formed, formulated and transformed just dur-
ing social interactions. Herewith, in its literal sense identity can be typical just for
individuals, as just individuals can be characterized by subjectivity and, correspond-
ingly, just individuals can ascribe themselves with concrete features and definitions.
Hence, identity can be attributed to groups just in allegorical, metaphorical sense®.

Identity can be differentiated into two layers — individual (internal) and social
(external). In comparison with individual identity, which is the complex of typi-
cal peculiarities, providing an individual a quality of uniqueness, social identity is
the result of an individual’s self-identification with expectations and norms of his/
her social environment. At the same time, it is emphasized in literature that the
mentioned two layers cannot be differentiated in absolute sense, as an individual’s
comprehension about himself/herself, which is perceived as his/her own and in-
divisible from his/her identity, is also a result of interiorization of social norms. At

EU Law and National (Constitutional) Identity in the Decisions of EU Court and Constitutional Courts of
EU Member States]. Available at: https://zakon.ru/publication/prioritet_prava_evropejskogo_soyuza_i_
nacionalnaya_konstitucionnaya_identichnost_v_resheniyah_suda_e (accessed: 18.04.2018)

¢ See: Novaya filosofskaya entsiklopedia [New Philosophical Encyclopedia]. Available at: https://dic.
academic.ru/dic.nsf/enc_philosophy/419 (accessed: 18.04.2018)

83



Legal Thought: History and Modernity

the same time, individual's own norms and comprehension not always coincide
with norms and roles accepted by him/her during social interrelations. Hence,
individual “myself” is formed in the result of finding a certain balance between
individual and social identity. Social identity, in its turn, is classified into various
types — professional, ethnic, regional, political, national etc..

The above-mentioned leads us to a conclusion that constitutional identity per
se is a feature typical to an individual and can be used as a group peculiarity just in
conditional sense. Hence, taking into account the fact that in this context we ana-
lyze constitutional identity as a category typical for a concrete social community, it
is obvious that we use the discussed term in conditional sense.

Taking into account the provided analysis, we argue that constitutional identity
characterizes originality, individuality and uniqueness of concrete constitutional
system. The individual dimension of the latter is the complex of typical peculiari-
ties, providing the concrete constitutional system with a quality of uniqueness,
whereas, the social dimension is the result of self-identification of a constitutional
system with peculiarities of comprising it larger systems. Moreover, it is important
to take into account that, as mentioned above, the features of a constitutional sys-
tem can in some cases not coincide with the peculiarities borrowed during inter-
relations with comprising it larger systems. At the same time, identity is formed in
the result of finding certain balance between the mentioned two dimensions.

Hence, constitutional identity is the originality, individuality and uniqueness of
the concrete constitutional system, which includes not just the originally existing
features, which provide the given system with a quality of uniqueness, but also the
features of the larger systems, which are borrowed by the constitutional system and
with which the latter starts to identify itself.

The above-mentioned leads us to a conclusion that constitutional identity
should be perceived as not a feature, initially belonging to the given social system,
but a feature, which is formed and transformed as the result of social interactions.
At the same time, it should be noted that all the newly formed peculiarities, includ-
ing the ones which are borrowed from other systems, also become features, defin-
ing originality and individuality of the given system.

Hence, in this case the general conclusion is that there are constant interrela-
tions between equivalent systems, as well as between the latter and larger systems,
comprising them. Moreover, as the identity of the concrete system is formed in
the result of finding a certain balance between individual and social identities, we
believe that during this process the following important circumstances should be
taken into consideration: 1. Such peculiarities should be borrowed, which can be
acceptable for the concrete system, 2. Those borrowed peculiarities, with which
the concrete system cannot identify itself, should be rejected. At the same time, it
should be emphasized that though various systems have interrelations also with
equivalent systems, this has an impact on forming identity just so far as the pecu-
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liarities borrowed from these systems become features, characterizing the unique-
ness of a concrete system. Whereas, concrete systems can self-identify themselves
not with equivalent systems, but with larger systems, comprising them.

We do believe that from the viewpoint of constitutional identity the above
firstly concerns interrelations between various constitutional systems and interna-
tional or supranational institutions, comprising them. From this aspect one should
take into account that constitutional identity of a concrete constitutional system
is formed in the result of finding a balance between the typical features, providing
the system a quality of uniqueness, and peculiarities borrowed from other systems.
Hence, while borrowing constitutional-legal peculiarities of international and su-
pranational institutions or of any other state, one should take into consideration
the above-mentioned circumstance and the fact that mechanical import or not
accepting and artificial preserving the mechanically imported features will not in
any way contribute to finding a balance between peculiarities of a concrete consti-
tutional system and features borrowed from the mentioned institutions. This, in its
turn will lead to the entire distortion of the idea of constitutional identity.

Discussing the issue on the example of the Republic of Armenia (hence-
forth — RA), we would like to mention that constitutional regulations regarding,
for instance, the Armenian Apostolic Holy Church, the state symbols, the capital
of the Republic of Armenia are typical peculiarities, initially providing a quality
of uniqueness to the RA constitutional system. Whereas, for instance, the basic
principles, underlying the limitation of fundamental rights and freedoms — pro-
portionality, certainty, inviolability of the essence of the provisions on basic rights
and freedoms — are borrowed from other constitutional systems and from inter-
national-legal practice. At the same time, it should be noted that merely the fact
of their adoption per se indicates that a concrete constitutional system has found
a balance between its individual and social identities, hence, has also started to
identify itself with the mentioned borrowed peculiarities. In this context it should
be stated that many of the values of the RA constitutional system, which are bor-
rowed from other legal systems, for instance, constitutional regulations regarding
human dignity, separation and balance of powers, right to life, guaranteeing local
self-governance, etc., are already perceived as an inherent part of the RA consti-
tutional system and as features, providing the latter a quality of uniqueness. The
above-mentioned itself presupposes that the noted borrowed peculiarities have be-
come features, characterizing individuality and uniqueness of the concrete system,
in this case — the RA constitutional system, and in normal situation the latter can’t
perceive them differently. Otherwise, when the impossibility of self-identification
of a concrete system with its borrowed peculiarities becomes obvious, the latter
should reject the idea of their artificial preservation.

We believe that the above-mentioned circumstances and conclusions are the
main guarantees for ensuring constitutional stability and stable democracy, as well
as normal course of constitutional developments.
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Respect for National-State Identities
by International Organizations

In this context we consider necessary to analyze the issues related to the respect
of national-state identities of member-states by various international and supra-
national systems, which has an exceptional importance not just from the aspect of
normal international legal relations, but also from the aspect of modern constitu-
tional doctrine.

The main questions, arising with regard to the presented issue, are the following:
Is the constitutional identity of a concrete constitutional system an absolute phe-
nomenon? Is it practically realistic to speak about its respect by the mentioned or-
ganizations? What kind of mechanisms do we need for the normal regulation of the
discussed issue and for the protection of concrete constitutional system identity?

In order to examine the above-mentioned issues we firstly consider necessary to
analyze a number of particular examples, existing in international practice.

The Constitutional Court of the Russian Federation, for instance, in its Deci-
sion 12-I1/2016 of 12 April 2016 emphasized that the effectiveness of norms of
the European Convention for the Protection of Human Rights and Fundamental
Freedoms is conditioned with respect for national constitutional identities (our un-
derlining — A.M.) by the European Court’.

Within the framework of the European Union law interrelations of the notions
“national identity” and “constitutional identity” are also discussed with the purpose
of presenting the issues related to the obligation of the Union to respect national
identities of the Member-States. Article 6 (3) of Maastricht Treaty stipulates that ...
the Union shall respect the national identities of its Member-States (our underlin-
ing — A.M.). The Lisbon Treaty reformulated the provision on respect for national
identities of the Member-States as follows: The Union shall respect the equality of
Member States before the Treaties as well as their national identities, inherent in
their fundamental structures, political and constitutional, inclusive of regional and
local self-government®. At the same time, it is important to note that almost all the
Constitutional Courts of the EU Member-States admit the supremacy and primacy
of the EU law over their national legislation. Whereas, the majority of these courts
doesn’t recognize the supremacy of the EU law over their constitutions’.

It is normal that the approaches regarding the issue are diverse in various con-
stitutional systems. Not having an aim to reveal the details of each of these ap-

7 The Constitutional Court of the Russian Federation. Decision 12-I1/2016 of 12 April 2016. Avail-
able at: http://doc.ksrf.ru/decision/KSRF Decision 230222.pdf. (accessed: 18.04.2018)

8 See: National Identity, Nationalism and Constitutional Change. 2009 Available at: http://www.law.
ed.ac.uk/__data/assets/pdf_file/0011/35939/chap1_intro.pdf (accessed: 18.04.2018); Besselink L. Nation-
al and Constitutional Identity before and after Lisbon // Utrecht Law Review, 2010, no 3, p. 43.

% See: Besselink L. Op. cit. P. 44-49.
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proaches, we consider necessary for the purposes of this study to emphasize the
following: to our mind, the basis for the analysis of these viewpoints should be
the circumstance how and how much the concrete state restricts its sovereignty in
favor of an international or supranational organization.

Touching upon the example of the Republic of Armenia on the discussed issue,
it should be noted that, according to the RA Constitution, the Constitution shall
have supreme legal force (the Constitution of the Republic of Armenia. Article
5). In case of conflict between the norms of international treaties ratified by the
Republic of Armenia and those of laws, the norms of international treaties shall
apply. International treaties contradicting the Constitution may not be ratified (the
Constitution of the Republic of Armenia. Article 116).

The above-mentioned leads us to a conclusion that the Constitution has a pecu-
liar status both from the viewpoint of the hierarchy of legal norms and also from
the aspect of its key role in the constitutional system of the Republic of Armenia.

Taking this into account, the Constitution defined that the Constitutional
Court, as prescribed by the Law on the Constitutional Court, prior to the ratifica-
tion of an international treaty, shall determine the compliance of the commitments
enshrined therein with the Constitution (the Constitution of the Republic of Ar-
menia. Article 168).

This indicates that consideration of cases on conformity of commitments en-
shrined in the international treaty subjected to ratification with the Constitution is
an example of a preliminary mandatory constitutional supervision and is aimed to
prevent ratification by the Republic of Armenia of international treaties, defining
contradicting the Constitution commitments. This circumstance, in its turn, ex-
cludes ratification of international treaties and correspondingly, taking over com-
mitments, which distort the essence of our constitutional identity.

In this context we would like to emphasize that unlike the majority of constitu-
tional courts, existing across the world, which don’t have a rich practice of consid-
ering such cases, the RA Constitutional Court has examined a rather big number
of cases related to the discussed issue. The reason, as we already mentioned, is the
preliminary and obligatory nature of the noted proceedings.

Moreover, though in the result of consideration of the majority of these cases
the Constitutional Court decided about conformity of the obligations enshrined
therein with the RA Constitution, there are also cases in the practice of the men-
tioned body, when in the result of examination of these cases a negative decision
was made or the Constitutional Court, declaring the commitments enshrined in
the international treaty in conformity with the Constitution, expressed fundamen-
tal legal positions on their perception by the Republic of Armenia, hence also, on
their such interpretation, which would be in conformity with the RA Constitution.
Herewith, these legal positions became crucial for the whole further process of the
respective treaties’ ratification and predetermined the whole course of the latter.
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In this context we would like to mention correspondingly the following examples
from the RA Constitutional Court practice: Decision DCC-502 of 13 August 2004
on the case concerning the determination of the issue regarding the conformity of
the obligations stipulated by the Rome Statute of the International Criminal Court
(with attached Declaration) signed on 17 July 1998 in Rome with the Constitution
of the Republic of Armenia and Decision DCC-850 of 12 January 2010 on the case
on determining the issue of conformity with the Constitution of the Republic of
Armenia of the obligations stipulated by the Protocol on the Establishment of Dip-
lomatic Relations between the Republic of Armenia and the Republic of Turkey
and by the Protocol on Development of Relations between the Republic of Arme-
nia and the Republic of Turkey signed in Zurich on 10 October 2009.

The presented examples indicate that in all the cases when the essence of our
constitutional identity was endangered, the state itself denied to take over corre-
sponding commitments, hence also, to borrow respective peculiarities from other
systems and to perceive them as features, characterizing its uniqueness.

Moreover, the regulation prescribed in the RA Constitution in the result of con-
stitutional amendments of 6 December 2015, according to which the issues related
to the accession by the Republic of Armenia to supranational international organi-
zations, as well as those related with territorial changes of the Republic of Armenia
shall be resolved through referenda, is worth mentioning. The decision on hold-
ing a referendum in these cases shall, upon recommendation of the Government,
be adopted by the National Assembly, by majority of votes of the total number of
Deputies (the Constitution of the Republic of Armenia. Article 205).

In this context we would also like to mention that international law is itself
based on the idea of “state consent” and international law cannot bind a state with-
out its consent. Though such a conclusion can in some sense be seemed extreme,
it shows the fundamental role the institute of consent plays in international legal
system. In other words, the basis of the modern international law is the principle
of “state consent”. Though in case of supranational organizations the noted prin-
ciple should be discussed with some reservations, but, to our mind, the latter thor-
oughly applies also to the mentioned relations when we speak about the scope,
format and ways of restricting the sovereignty.

The above-mentioned will show that in all cases states themselves decide the
scope of restriction of their sovereignty, which can be acceptable for them from
the viewpoint of their constitutional identities in interrelations with international
and supranational organizations. Herewith, the mentioned concerns not just the
process of taking over corresponding commitments and the possible solutions, ex-
isting for this in a concrete constitutional system, but also possible solutions for

10 See: Guzman A. The Consent Problem in International Law. Berkeley Program in Law and Eco-
nomics // Working Paper Series, pp. 4-5. Available at: https://escholarship.org/content/qt04x8x174/
qt04x8x174.pdf (accessed: 18.04.2018)
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rejecting the borrowed peculiarities in all cases, when the concrete constitutional
system cannot identify itself with them.

The above-mentioned indicates that in fact it is realistic to speak about the re-
spect by various international or supranational organizations towards the identity
of the concrete constitutional system, but in this context we should take into ac-
count an important point — the fact that the limits, the scope of respect towards
the national constitutional identity are already predetermined, herewith, they
are predetermined with the scope, by which a concrete constitutional system has
agreed to restrict its sovereignty.

Correlation of the Ideas “National Identity”
and “Constitutional Identity”

The next issue, we consider necessary to analyze in this context, is whether the
terms “national identity” and “constitutional identity” are identical.

It is obvious that nation and Constitution, nation and constitutional system
cannot be identical. Hence, the main point, which should be analyzed in this con-
text, is the following: Can the notion “constitutional identity” not have an own
content and be totally identical with the content of the notion “national identity”?

At first we consider necessary to analyze the approach presented in literature,
according to which we are used to use the terms “state” and “nation” as synonyms,
forgetting that they concern different dimensions — accordingly political and cul-
tural''. Hence, in this case a question arises whether in the given context the point
concerns state or national identity.

We would like to emphasize that the terms “state” and “nation” are not syn-
onyms and can't be identical in the sense of their content. Different nations can be
united within the frames of one state and analogically, so called, “nations without
states” can exist. Hence, it is obvious that the notions “state identity” and “national
identity” can’t be absolutely identical.

It should be noted that the term “state identity” is mainly used in Russian-lan-
guage literature'?. Moreover, in Russian-language publications of recent years the
idea of “state-national identity” also exists'’. Whereas, in English-language litera-

' See: National Identity, Nationalism and Constitutional Change...Available at: http://www.law.ed.ac.
uk/_data/assets/pdf_file/0011/35939/chapl_intro.pdf (accessed: 18.04.2018); Besselink L. Op. cit. P. 42.

12 See, for instance: Sanina A., Pavlov A. (2015) Gosudarstvennaya identichnost’: soderzhanie po-
nyatiya i postanovka problemy [State Identity: Concept and Issue]. Upravlencheskoe konsul'tirovanie, no 9,
pp. 30-40; Rubtsova M., Sanina A. (2012) Gosudarstvennaya identichnost’ kak factor upravlyaemosti
sovremennym obshchestvom [State Identity as a Factor of Running Modern Society]. Zhurnal sotsiologii
i sotsial'noy antropologii, no 3, pp. 86-97.

I See, for instance: Bushuev V., Titov V. (2014) Natsionalno-gosudarstvennaya identichnost’ v
sovremennom mire i rol’ istoricheskoy politiki v ee formirovanii (teoretiko-metodologicheskiy analiz)
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ture the term “state identity” is practically not used, and the questions regarding
the mentioned issue are analyzed within the frames of the idea “national identity”.
Moreover, in the result of the study of their content it becomes obvious that in
the discussed context the point is not about national identity in its classical sense,
but about national identity in case of, so called, “coincidence” of the phenomena
nation and state. At the same time, we think that the reason of the mentioned not
definite use of the discussed terms is also linguistic, as in English the word “state”
is presented as a synonym for the word “nation”'*. Meanwhile, taking into account
the existing positions and analysis on interconnections of national and constitution-
al identities, we believe that in this context the terms “state identity” and “national
identity” are used as synonyms. Moreover, this is also often emphasized in various
scientific works'.

In the above-mentioned context the notion “national identity” is characterized
as the existence of the below-mentioned three main ideas in conscience of majority
of the population of the state: 1. A general past perceived positively by the social
conscience and/or a general experience of statehood, 2. A complex of values com-
mon for the given social community, 3. General responsibility for the future of
the state. Identity, in its turn, is characterized as self-identification of individuals
or a group of people with a larger and more essential group. Moreover, “identity
impacts on the self-conscience of a person, vesting him/her with a perception that
the group, with which he/she identifies himself/herself, is endowed with peculiar
features, differentiating it from other groups™®.

Hence, it is obvious that the terms “state identity” and “national identity” can
coincide just in some situations — in cases of, so called, “coincidence” of phenom-
ena nation and state. At the same time, they can’t be considered absolutely identical
for all situations.

Taking the above-mentioned into account, we do not aim to deepen into dis-
cussion of an issue, which is not an object for the given study, analyzing the lat-
ter just from the viewpoint of correlation of constitutional identity with the men-
tioned notions. From this viewpoint it is obvious that if we speak about national
identity in its classical sense, the latter is a too wide notion and can’t be identical
with the idea of “constitutional identity”. Taking this circumstance into account, in
this context we use the term “state identity” as a conditional notion, wide category

[National State Identity in the Modern World and the Role of Historical Politics in its Formation]. Available
at: https://cyberleninka.ru/article/v/natsionalno-gosudarstvennaya-identichnost-v-sovremennom-mire-
i-rol-istoricheskoy-politiki-v-ee-formirovanii-teoretiko (accessed: 18.04.2018)

4 See: English Oxford Living Dictionaties. Available at: https://en.oxforddictionaries.com/thesaurus/
state (accessed: 18.04.2018)

15 See: Kuznetsov K.A., Shchelin PA. (2014) Natsional'naya identichnost’ i ustoychivaya gosudarstven-
nost’ [National Identity and Stable Statehood]. Sravnitel'naya politika, no 1, pp. 31-36.

1o Tbid. P. 31-32.
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with the aim of characterizing the idea of self-identification of the population of
the state with each other and the issues regarding this.

What about the interrelations of ideas “state identity” and “constitutional iden-
tity” in the above-noted sense, we would like to mention that, to our mind, at the
modern stage of the development of constitutional law doctrine it is just preferable
to discuss these notions from the viewpoint of different layers. The reason is that
within the frames of the mentioned doctrine notions “Constitution”, “constitution-
al stability” should per se be perceived not just from the aspect of the written text
of the Constitution, but from a wider viewpoint — from the one of constitutional
values and their realization in real life. Hence, even if previously — in case of con-
sidering the constitutional system in the context of written text of the Constitution,
one could consider the notions “state” and “constitutional system” as correlation of
correspondingly the whole and the part, and in the result draw the same conclu-
sion for the ideas “state identity” and “constitutional identity”, nowadays such an
ambiguous conclusion can be problematic. In particular, it is obvious that the fun-
damental provisions on the main characteristics of the state — permanent popula-
tion, defined territory, existence of state power, possibility to form relations with
other states'’, sovereignty, universal nature of the state acts'®, etc., are reflected in
the constitutional text. Hence, if the above-mentioned conclusion on the whole
and the part can be reasonable if we discuss the issue just from the aspect of the
constitutional text, the same conclusion cannot apply to the cases when we consid-
er the Constitution and constitutional system from the viewpoint of constitutional
values and their realization in real life.

Hence, we argue that state identity and constitutional identity can’t be con-
sidered from the viewpoint of correlation of correspondingly the whole and the
part. Moreover, though they can have concrete points of coincidence, we believe
that they are notions, which belong to different layers, hence, they should also be
touched upon from the aspect of different layers.

Constitutional Identity and Constitutional Developments

Constitutional identity plays an important role for the proper implementation
of constitutional developments. The presented analysis shows that constitutional
identity is a phenomenon, constituting the quality and axis of a constitutional sys-
tem. This, in its turn, presupposes that issues regarding it should always be taken
into consideration during the whole process of the development of the Constitu-

7 See: Crawford J. The Criteria for Statehood in International Law. Available at: https://www.ilsa.
org/jessup/jessupl3/British%20Yearbook%200f%20International%20Law-1977-Crawford-93-182.pdf
(accessed: 18.04.2018)

'8 See: Morozova L. Teoriya gosudarstva i prava [Theory of Law and State]. Moscow: Yurist, 2010,
pp. 46-47.
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tion. Hence, in this context we would like to analyze also the interrelations be-
tween constitutional identity and constitutional developments.

At first, it should be noted that “stability”, “changeability” and “development”
of the Constitution are not mutually exclusive terms. The essence of stability isn’t
based on the idea of preserving the system from changes, but on the idea of es-
tablishing opportunities for taking the mentioned changes into account. At the
same time, the above-mentioned shouldn’t presuppose a possibility to thoroughly
change the “core”, “kernel’”, the essence of the system. Moreover, in order to be
considered as a development, amendments should have a qualitative nature, that
is, there should be a transition from one qualitative condition of a system to an-
other”, and a qualitatively new condition of a system, in this case a Constitution,
should be formed. At the same time, as it was mentioned above, we should take
into account that the notion “development of the Constitution” presupposes just
such qualitative changes, which preserve the main quality of a system, the “core” of
the Constitution. The reason is that each system has a concrete integrative quality,
which forms the mentioned whole system and the initial condition, from which
the transition to new positions takes place. Hence, in case of the absence of the
given qualitative peculiarity the object ceases to be the discussed concrete system,
in which case it is also impossible to speak about its stability or development.

In this regard it should be noted that according to Article 203 of the Constitu-
tion of Republic of Armenia Articles 1, 2, 3 and 203 of the Constitution shall not
be subject to amendment.

The content of the mentioned non-amendable constitutional provisions is the
following:

“Article 1. The Republic of Armenia is a sovereign, democratic, social state gov-
erned by the rule of law.

Article 2. In the Republic of Armenia, the power belongs to the people.

The people shall exercise their power through free elections, referenda, as well
as through state and local self-government bodies and officials provided for by the
Constitution.

Usurpation of power by any organization or individual shall be a crime.

Article 3. The Human Being, His or Her Dignity, Basic Rights and Freedoms

1. The human being shall be the highest value in the Republic of Armenia. The
inalienable dignity of the human being shall constitute the integral basis of his or
her rights and freedoms.

2. The respect for and protection of the basic rights and freedoms of the human
being and the citizen shall be the duty of the public power.

3. The public power shall be restricted by the basic rights and freedoms of the
human being and the citizen as a directly applicable law”.

1% See: Alekseev P.V., Panin A.V. Filosofiya [Philosophy]. Moscow: AST, 2005. P. 524-525.
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Therefore, the constitutional legislator considers these provisions as the basis
for social relations and the fundamental elements, constituting the constitutional
identity of the concrete constitutional system, hence also, prohibiting their amend-
ment.

With regard to the above-mentioned issue it should be noted that there are
not many constitutions, which include norms regarding unchangeability of par-
ticular provisions. The technique, when certain principles of the Constitution are
declared as non-amendable, is more widespread®. To our mind, the latter is a more
expedient approach, as it allows to preserve the initial elements, underlying the
mentioned principles, simultaneously, giving an opportunity for certain changes
regarding their perception, parallel to the development of the social relations. Un-
doubtedly, such concepts, as, for instance, “democracy’, “sovereignty”, “ftundamen-
tal human rights and freedoms”, etc, have been and are continuously developing
during a time. In the 21* century their perception does not thoroughly coincide
with the one, which was, for instance, in 19" or 20" centuries. The perception of
many terms was essentially changed even during a few decades. Hence, we believe
that from this aspect the key point should be the following: the mentioned prin-
ciples are subject to dynamic interpretation, within the frames of which there can
be changes in the perception of certain elements of the latter, but at the same time,
the elements, constituting the basis for these principles, should stay unchangeable.
The Indian practice can be mentioned in this context. Notwithstanding the fact
that the Constitution of India prescribes a possibility for the amendment of all the
constitutional provisions, in one of its decisions the Supreme Court of India stated
that the mentioned amendments cannot touch “the main structure and system” of
the Constitution®"

It should also be noted in this context that besides the necessity of preservation
of the main quality, the “core” of the Constitution, there are several other condi-
tions, which should be satisfied in order to give an opportunity for considering the
changes as a development.

One of the main criteria, characterizing the term “development of the Constitu-
tion” and important in this context, is the following: in order to lead to the devel-
opment the changes should be directed. This means that continuity, succession,
existence of an accumulative links between the previous and the future regulations
should be inherent to the qualitative changes, and the formation of the new possi-
bilities of the system and the new constitutional solutions should be implemented

% See: CDL-AD 001 (2010) Report on Constitutional Amendment, Adopted by the Venice Commis-
sion at its 81st Plenary Session (Venice, 11-12 December 2009). Available at: http://www.venice.coe.int/
docs/2010/CDL-AD%282010%29001-e.pdf (accessed: 16.05.2018)

21 See: Twomey A. The Involvement of Sub-national Entities in Direct and Indirect Constitutional
Amendment within Federations. Available at: (http://camlaw.rutgers.edu/statecon/workshop1l1greece07/
workshop11/Twomey.pdf (accessed: 17.05.2018)
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just on this basis. This is important also from the viewpoint of the issues regarding
the constitutional identity and the interrelations between the latter and constitu-
tional developments. In particular, the process of finding a balance between the
typical peculiarities, providing the system a quality of uniqueness, and the ones
borrowed from other systems should be guided by the necessity of ensuring an
accumulative link between the previous and future features and constitutional
provisions. This is also a necessary prerequisite for considering the changes as a
development.

Summarizing the above-mentioned, it should be emphasized that during the
constitutional developments and while finding a balance between the typical pe-
culiarities of the system and the borrowed ones, the main quality, the “core” of the
Constitution cannot be subject to fundamental changes.

In this regard we would like to touch upon the structural solutions for preserv-
ing constitutional identity in the process of constitutional developments, defined
in the result of constitutional amendments of 27 November, 2015.

In the result of the mentioned amendments Article 168 of the RA Constitution
prescribed that prior to the adoption of draft amendments to the Constitution, as
well as draft legal acts put to referendum, the Constitutional Court determines the
compliance thereof with the Constitution. In other words, determination of the so
called “constitutionality” of draft constitutional amendments became an object of a
preliminary mandatory constitutional supervision, which can have a rather inter-
esting and important role from the viewpoint of preserving constitutional identity
of the concrete constitutional system, hence also, the constitutional stability and
stable democracy.

It should be noted that the number of constitutional courts, possessing such
an authority, isn't so large. In this context the constitutional courts of Azerbaijan,
Moldova, Turkey and Ukraine can be mentioned?, each of which has its own pe-
culiarities of the consideration of the mentioned cases.

The Constitutional Court of the Republic of Turkey, for instance, can examine
and verify constitutional amendments only with regard to their form. In particular,
the verification of constitutional amendments shall be restricted to consideration
of whether the requisite majorities were obtained for the proposal and in the ballot,
and whether the prohibition on debates under expedited procedure was observed (
the Constitution of the Republic of Turkey. Article 148 )*.

According to Article 159 of the Constitution of Ukraine a draft law on introduc-
ing amendments to the Constitution of Ukraine is considered by the Verkhovna
Rada of Ukraine upon the availability of an opinion of the Constitutional Court of

2 See: CDL-AD 001 (2010) Report on Constitutional Amendment... Available at: http://www.venice.
coe.int/docs/2010/CDL-AD%282010%29001-e.pdf (accessed: 16.05.2018)

# See: The Constitution of the Republic of Turkey. Available at: https://global.tbmm.gov.tr/docs/con-
stitution_en.pdf (accessed: 16.05.2018)
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Ukraine on the conformity of the draft law with the requirements of Articles 157
and 158 of the Constitution. Hence, it is obvious that the Constitution of Ukraine
defines concrete limits for consideration of those cases, in particular, the require-
ments of Articles 157 and 158. Article 158 of the Constitution prescribes that the
Constitution of Ukraine shall not be amended, if the amendments foresee the
abolition or restriction of human and citizen’s rights and freedoms, or if they are
oriented toward the liquidation of the independence or violation of the territorial
indivisibility of Ukraine. The Constitution of Ukraine shall not be amended in con-
ditions of martial law or a state of emergency. Article 158, in its turn, defines that
the draft law on introducing amendments to the Constitution of Ukraine, consid-
ered by the Verkhovna Rada of Ukraine and not adopted, may be submitted to the
Verkhovna Rada of Ukraine no sooner than one year from the day of the adoption
of the decision on this draft law. Within the term of its authority, the Verkhovna
Rada of Ukraine shall not amend twice the same provisions of the Constitution.

In this context the example of the Republic of Moldova is worth mentioning,
the Constitutional Court of which adopts an advisory opinion in the result of the
consideration of the mentioned cases (the Constitution of the Republic of Mol-
dova. Articles 135, 141)%.

The presented examples show that concrete criteria or limits are defined for de-
termination of conformity in the mentioned cases. In other words, in this context
we speak just about the conformity of the draft with concrete constitutional norms
and requirements. Moreover, in Moldova the Constitutional Court adopts just an
advisory opinion in the result of consideration of these cases.

What about the Republic of Armenia, it should be noted that Article 72 of the
RA Constitutional Law “On the Constitutional Court” adopted on 17 January,
2018, prescribed the peculiarities of consideration of cases on determining the
compliance of the draft amendments to the Constitution, as well as draft legal acts
put to referendum, with the Constitution, defining:

“1. On the issues of the accession by the Republic of Armenia to supranational
international organizations, as well as of the territorial changes of the Republic of
Armenia, the National Assembly applies to the Constitutional Court prior to the
adoption of the draft amendments to the Constitution, as well as draft legal acts.

2. Authorized representative of the popular initiative applies to the Constitu-
tional Court on the draft laws submitted to referenda upon popular initiative.

3. The Constitutional Court makes a decision on the cases mentioned in the
given article no latter than three months after the registration of the appeal. With
a grounded procedural decision of the Constitutional Court the timeframe of the
case review can be prolonged, but no longer than three months.

2 See: The Constitution of the Republic of Moldova. Available at: http://www.constcourt.md/public/
files/file/Baza%20legala/Constitutia_engl  13.11.17.pdf (accessed: 16.05.2018)
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4. In cases mentioned in this Article the Constitutional Court can make one of
the following decisions:

1) finding the draft in conformity with the Constitution,

2) finding the draft fully or partially invalid and in non-conformity with the
Constitution.

5. The Constitutional Court considers the cases mentioned in this Article in a
written procedure, except in the cases when the Constitutional Court finds that
the particular case gained a wide publicity or the verbal review will foster a more
effective reveal of the circumstances of the case.

5. The procedural decision of the Constitutional Court on admission of case for
consideration for review (according to Article 68) of law adopted within the pro-
cedure prescribed in this article is adopted by at least two-thirds vote of the total
number of the judges of the Constitutional Court”.

On the basis of the mentioned regulations one can conclude that the law doesn’t
clarify the concrete criteria of assessing the constitutionality of the draft amend-
ments to the Constitution. Whereas, we believe that consideration of the noted
cases has concrete limits, and constitutionality of the discussed draft cannot be as-
sessed from the aspect of all the norms of the Constitution. Otherwise, the whole
idea of constitutional amendments, the essence of which is changing constitutional
norms, can be distorted. Another question is that those changes, as already men-
tioned above, cannot concern the fundamental values, constituting the “core” of
the Constitution and hence, the constitutional identity of the concrete constitu-
tional system, which circumstance, to our mind, should underlie the landmark
solutions for the discussed issue.

Hence, we believe that constitutionality of draft amendments to the Constitu-
tion can be assessed from the aspect of the two main criteria: 1. from the aspect
of the regulations on the procedure for constitutional amendments prescribed in
the Constitution, 2. from the aspect of inviolability of fundamental constitutional
values, the main quality of the Constitution, which, as mentioned above, also con-
stitute the constitutional identity of the constitutional system and find expression
in non-amendable articles of the Constitution and, more compactly, in the consti-
tutional-legal characteristics of the state.

We believe that the mentioned circumstances should be taken into account
during the consideration of the noted cases, and the constitutionality of the draft
amendments to the Constitution should be assessed just from the viewpoint of the
above mentioned circumstances.

Conclusion

Summarizing the presented analysis, we would like to mention that constitu-
tional identity is the originality, individuality and uniqueness of a concrete consti-
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tutional system, everything that differentiates the mentioned constitutional system
from the others. Moreover, constitutional identity includes not just the initially
existing peculiar features, providing the system a quality of uniqueness, but also
the peculiarities of the above-mentioned larger systems, which the constitutional
system borrows and with which it starts to identify itself. In other words, constitu-
tional identity of a concrete constitutional system is formed in the result of finding
a certain balance between the peculiar features, providing the system a quality of
uniqueness, and peculiarities borrowed from other systems.
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Social spending is the first-largest spending of the Russian Federation consolidated budget
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Introduction

A new type of social payments will appear in Russia since January 1, 2018 —
a benefit for families in which the first child was born. It will be paid every month
to families, which average per capita income is less than one and half subsistence
wages of the able-bodied population in the region, until a firstborn reaches one and
half years of age. The national average amount of payment per child will be RUB 10.5
thousands in 2018. The estimated amount of payments will be RUB 144.5 billion in
2018. It is obvious that the amount will grow in 2019 for a total of two years, and if
the number of newborns increases, the amount of payments will also increase.

The figures are considerable. At the same time, a new obligation for spending is
only one of numerous obligations, which are realized within the framework of the
social policy of the state. What is their volume?

According to the Report on the Implementation of the Russian Federation Con-
solidated Budget and Budgets of State Extra-budgetary Funds for 2015, the amount of
money spent under the section “Social Policy” was approximately RUB 10.5 trillion.
At the end of 2016, these data (in total) amounted to about RUB 10.1 trillion. This
is approximately 35% of the total spending of the Russian Federation consolidated
budget. Spending under the sections “Education” (Budget Classification Code 0700)
and “Health Care” (Budget Classification Code 0900) is targeted at observance of
constitutional social guarantees. Taking into account these sections, the total amount
of spending on social guarantees for citizens will grow to approximately RUB 16.4
trillion, or 55% of the total amount of spending of the Russian Federation consoli-
dated budget. Both in the former and in the latter case, social spending is the first
largest spending of the consolidated budget that exceeds even spending on defense.

It should be added that spending targeted at the assistance to the needy is also
planned under other sections of budget spending. For example, provision of equal
transport accessibility for benefit recipients (Housing and Utilities section).

The prevailing nature of social spending can be illustrated through the history
of benefits “monetization” which resulted in amendments to the laws for benefits
and securities guaranteed to citizens by the state, according to Federal Law No
122-FZ of August 22, 2004.

The following citizens whose benefits were affected by monetization (the list is
far from being complete) can be called, for example:

different groups of disabled persons, veterans, persons working in the regions
of the Far North and equated localities;

military men, employees of law enforcement agencies, public prosecutor’s offices,
courts, personnel of the penitentiary system, the Ministry of Emergency Situations;

donors;

persons with children;

orphans and abandoned children;
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aged persons;

victims of political repressions;

victims of radiation (due to the 1957 accident at the Mayak and discharges of
radioactive waste into the Techa River, nuclear tests at the Semipalatinsk Test Site,
liquidation of the Chernobyl disaster), etc.

Various benefits were related to public services, travel, holiday, treatment, sup-
ply of consumer goods and other special products, medical care, etc.

The appropriate benefits were transformed into various types of social services’,
which are provided according to individual needs, and (or) into monetary pay-
ments (including monthly monetary payments?, social benefits, pension supple-
ments, subsidies®). The specified types of budget spending are provided under the
section “Social Policy” (subsections “Social Service for Population” and “Social Se-
curity of Population”)*.

Accordingly, it should be emphasized that there were no above-mentioned so-
cial benefits and payments a century ago, and social spending (state charity) was
not planned at all in the list of public expenditures and receipts on a regular basis.

Charity and State Policy

There is no doubt that the appearance of spending on social policy in budgets (they
are also referred to as spending on social security or social protection®) is directly re-
lated to the development of charity, that is true both for Russia and for other states.

! According to Chapter 6 of Federal Law No 442-FZ of December 28, 2013 “On the Fundamentals
of Social Service in the Russian Federation”, the following services may be provided to the needy: house-
hold, medical, psychological, pedagogical social services, and assistance in job searching, obtaining legal
services, and providing free hot meals or sets of products, cloths, footwear and other basic necessities,
temporary housing. According to Art. 6.2 of the Federal Law “On State Social Assistance’, social services
include medicines, medical products, medical food, vouchers for health resort treatment, journey on
suburban railway and intercity transport. See also Federal Law No 122-FZ of August 2, 1995 “On Social
Service for Aged and Disabled Persons”// SPS Consultant Plus.

2 Art. 63 of Federal Law No 181-FZ dated November 24, 1995 “On Social Protection for Disabled
Persons in the Russian Federation” // SPS Consultant Plus.

* For example, Art. 1,12, 12.1 of Federal Law No 178-FZ of July 17, 1999 “On State Social Assistance”;
Art. 5-8 of Federal Law No. 159-FZ of December 21, 1996 “On Additional Guarantees and Social Protec-
tion for Orphans and Abandoned Children” // SPS Consultant Plus.

* There was a lot of debate among politicians about “Monetization Act”. The main idea of this act
was to replace benefits in kind with compensations in cash. It was postulated that after “monetization”
the previously achieved level of social protection for citizens will be preserved and will probably increase.
The “Monetization Act” has amended the legislation of the Russian Federation in such a way that the

terms “benefits”, “social protection”, “social assistance” have been sequentially replaced by more vague
term “social support”

* English “social security” is targeted at ensuring a minimum standard of living, below which no one
should fall.
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According to the American researcher A. Lindenmeyer, the history of Russian
charity is “forgotten Atlantida™. This situation is due to the seventy-year prohibi-
tion of this subject during the Soviet era. This prohibition resulted from the ideo-
logical view that charity is “assistance that is hypocritically given by representatives
of the ruling classes to some part of the indigent population in order to deceive
the working people and divert them from the class struggle”, and in the USSR the
“socialist system eliminated indigence, poverty and unemployment™.

The organization of private charitable activities was prohibited in Soviet Russia,
and for this reason, the actions of the Soviet authorities against the Russian Ortho-
dox Church and international organizations, which attempted to help the starving
population in the Volga Region, can be recalled).

Today, there are numerous researches of historical scholars specializing in his-
tory of charity®, sociologists research this subject’, and it is time for researchers in
financial law. As mentioned by A. Isaev, “.. charity can be discussed from the point
of view of economy. Each act of charity is accompanied by the transition of certain
benefits, certain property from one to another”, that is the subject of sciences re-
searching public economy *.

¢ Lindenmeyer A. Otkryvaya Atlantidu. Tendentsii i prespektivy izuchenia istorii rossiysloy blagot-
voritelnosti [Discovering Atlantis. Trends and Prospects of Studying the History of Russian Charity].
Blagotvoritelnost’ v istorii Rossii. Hovye document i issledovania [Charity in the History of Russia. New
Documents and Studies]. Saint Petersburg: Nestor-Istoria, 2008, p. 95.

7 Bolshaya sovetskaya encyclopedia [Big Soviet Encyclopedia]. 2nd ed. Vol. 5. Moscow: Sovietskaya
Encyclopedia Press, 1950. P. 278-279.

8 In general, the author relied on the following fundamental works of contemporary historical sci-
entists for the history of charity in Russia before the early 20* century: Ulyanova G.N. Blagotvoritelnost’
v Rossiyskoy Imperii v kontse 19 — nachale 20 veka [Charity in the Russian Empire in the 19%-early 20"
Century]. Moscow: Nauka, 2005, 287 p.; Sokolov A.R. Blagotvoritelnost’ v Rossii kak mechanism vzaimode-
istvia mezhdu obschestvom i gosudarstvom (konets 18-konets 19 veka) [Charity in Russia as a Mechanism
of Interaction between Society and the State (early 18" century-late 19" century)]. Saint Petersburg:
Nestor-Istoria, 2007, 132 p. These studies reflect somewhat different estimates of the authors but coincide
with the determination of the stages and major events during these periods. There are other significant
historical works for this subject but they are fragmentary and less informative. In addition, there are de-
tailed works of pre-revolutionary researchers (including lawyers and economists) that were created at the
turn of last century and before last century. For detailed study of the historiography of charity, it is useful:
Ulyanova G.N. History of Russian Charity in the Coverage of Historiography of the 19 century — early
20" century. 2006. Available at: http://galinaulianova.ru/index.php?option=com_content&view=article&
id=105%3Ahistory-blagotvoritelnost&catid=38%3 Abooks&Itemid=60&lang=ru (accessed: 16.06.2016)

° For example: Baleeva K.I. Voprosy transformatsii traditsionnyh blagotvoritelnyh institutov v is-
toricheskoi perspective [Issues of Transformation of Traditional Institution of Charity in Historical Retro-
spective]. Blagotvoritelnost’ prosveschenie: Istoria i sovremennost‘ [Charity and Enlightenment: History
and Modernity]. Saint Petersburg 2014; Peshkova N.N. Blagotvoritelnost v Evrope: zabava bogachei ili
sposob resheniia sotsialnyh problem? [Charity in Europe: Whim of the Riches or the Way to Solve Social
Problems?] // Sovremennaya Evropa, 2014, no 3, pp. 106-115.

10 Isaev A.A. Blagotvoritelnost’ i obschestvennaya blagotvoritelnost’[Charity and Public Charity] //
Reformy i zakon, 2016, no 4, p. 40.
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AR. Sokolov says that the combination of state social insurance and security
and private charity is optimal in public life'" .

It should be noted that the real amount of funds redistributed within the frame-
work of charitable activities will always remain hidden, it cannot be measured ac-
curately, and it can only be guessed. In the author’s opinion, the amount is consid-
erable.

Charitable activity in Western Europe and Britain was not interrupted, as in
Russia, and is traditionally considered as an effective way to solve social problems.
In addition, modern charity concerns not only rich persons but everyone. Sociolog-
ical literature gives such figures: more than 110 thousand charitable foundations
are registered in Europe and from 750 thousand to 1 million persons are employed
there, and approximately EUR 100 billion are allocated for the programs of foun-
dations every year.

History of State Charity in Russia

The development of state charity (public charity) in Russia can be reckoned
from the 16™ century'. Vladimir Gerrier defined public charity as a cultural form
of charity"”. In the Soviet period, the term “state (public) charity” was replaced by
the notion of “social security”, and such synonym for the notion of social security
as “social protection”* only appeared in the 1990s.

As noted by G.N. Ulyanova, the history of charity in Russia as in other Euro-
pean countries had several stages:

personal alms;

state repressions against professional beggars;

sense of public duty and specialization of charitable activities by types and
forms".

However, as usual, the historical stages are conditional; in general, the devel-
opment of charity was from “traditional Christian helping the poor” to “secular

1 Sokolov A.R. Op. cit. P. 645.

2 The term “public charity” was also used in names of different organizations and in public records
in the 19""-20" centuries.

3 Encyclopedichesky slovar Brockhauza i Efrona [Encyclopedian Dictionary of Brockgauz and Eph-
ron]. Vol. XXV. Saint Petersburg, 1898. P. 165.

14 Social insurance, which first appeared as workers’ insurance in the late 19" century, first in Ger-
many (1889), and then immediately in all other countries of Europe and in Russia, is not mixed with the
notion of social security, as it differs in form and sources. At that time (as it is today), the state always
subsidized insurance offices. For example, in Germany the insurance office was increased by 60% from
workers’ contributions and 40% from state subsidies.

5 Ulyanova G.N. Zakonodatelstvo o blagotvoritelnosti v Rossii (konets 18— nachalo 20 veka) [Leg-
islation on Charity in Russia (late 18"-early 20* century)] // Otechestvennaya istoria, 2005, no 6, p. 78.
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philanthropy™*. Today’s situation is characterized by a human inalienable right to
receive social assistance and state guarantee corresponding to this right.

Alms and Christian Helping the Poor. «Industrial Beggars»

The beginning of charity is lost in time. It could be argued that monasteries
played initially an important role in the sphere of helping the suffering persons in
Russia, and such activity is still one of the most important for them. At the same
time, monasteries used not only their own funds but also donations from the tsar
and other noble persons. A. Sokolov even states that “until the 15" century, church
charity in Russia existed with the tithe of the prince, who transferred (to the mon-
asteries. — D.K.) not a casual, but a permanent income” ".

Due to the appearance and development of state (pubic) charity, alms did not
disappear but ceased to play an apparent social role.

The beginning of the second stage of charity development in Russia can be traced
back to the 16" century, when the state began to organize charity.

Academic literature mentions that information about organized charity in Rus-
sia appeared since 1551 that is, due to the decrees of Stoglavy Sobor in the reign
of Tsar Joann IV. Attention to charitable activities was also focused in the Code of
1649'.

However, the attempts of systematic legislative regulation of social assistance
should be reckoned from the “social program” of Tsar Fedor Alekseevich that was
set out in his decree in 1682. This decree, firstly, created a system of state charity
and, secondly, divided the beggars into real beggars and “industrial beggars” or
“feigned vagabonds”, who should be “separated” from the crippled and wretched
persons, and who were prohibited to walk along the streets and were obliged to
work®.

Another notable attempt of legal regulation of charity (in other words, social
security) was made by Tsar Peter Alekseevich (Peter the Great). The issued de-
crees concerned the admission of the needy, sick and crippled persons in hospitals,
almshouses, and “money for food” and the maintenance of military men-veter-
ans. In the development of Fedor Alekseevich’s policy, begging (mendicancy) was
completely prohibited. As part of the fight against parasites, Peter the Great’s de-
crees ordered, under penalty of fine, not to give alms personally but to send it to

1o Sokolov A.R. Op. cit. P. 3, 98-99.
7 Ibid. P.107.

'8 Sulakshin S.S., Bachurina D.V., Vilisov M.V. et al. Blagotvoritelnost v Rossii i sotsialnaya pomosch
[Charity in Russia and Social Service]. Moscow: Yurist, 2013. P. 38.

¥ Blagotvoritalnaya Rossia. Istoria gosudarstvemmoy, obschestvennoi i chastnoi filantropii v Rossii
[Charitable Russia. History of State, Public and Private Philanthropy in Russia]. P. Lykoshin, ed. Saint
Petersburg: Pavlenkov, 1901. P. 89-94.
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almshouses. Monastery departments were put in charge of the poor, and begging
was declared as illegal profession. During this period, fines for charitable activities
were deducted from dissenters, that is, it can be said on some financial provision
of social assistance®.

In the period between the reign of Peter the Great and Catherine the Great, the
supervision of state charity affairs was transferred from churches, monasteries, and
clergy to departments®.

Severe laws against physically healthy beggars and vagrants (including the death
penalty) existed until the beginning of the sixteenth century in France, Germany
and Italy. At the same time, the idea of charity as public duty appeared and began
to grow stronger.

Public Duty

The next (third) stage of the history of state charity in Russia can be reckoned
from Catherine the Great’s Decree dated the 7th of November 1775 “Institutions
for the Administration of the Provinces of the Russian Empire”. By this decree, de-
partments of public charity were founded in order to organize and maintain: public
schools, orphanages, hospitals, almshouses, houses for terminally ill people, mad-
houses, workhouses and houses of correction. Departments were founded as part of
provincial institutions, it was ordered to involve the best and wealthy people from all
classes to manage them and to ensure the sources of their regular financing.

In the reign of Catherine the Great, departments of public charity were opened
in 40 provinces®.

Less than a hundred years later, provincial departments brought their capitals
to RUB 25 million and supervised 524 hospitals, 39 madhouses, 3 almshouses and
45 orphanages and educational houses™.

It should be noted that these institutions were founded out of funds received as
a result of secularization, since the monasteries were deprived of the opportunity
to maintain their charitable institutions, and the state assumed these functions.
Another interesting source of funds that was determined for the system of state
charity, was percent of capitals (percent of users)*. In addition, each department

» Ibid. P. 24.
21 Ibid. P. 165.

2 Afanasyev V.G., Sokolov A.R. Blagotvoritelmost’ v Rossii: istoriographicheskie aspekty [Charity in
Russia. Historiographical Aspects]. Saint Petersburg: Nestor-Istoria, 1998, p. 22; Voronov A.N. Structura
blagotvoritelnyh institutov v Rossiyskoy Imperii [Structure of Charitable Institutions in the Russian Em-
pire]. Blagotvoritelnost’ v sotsialonoi politike Rossii: istoria and sovremennost’ [Charity in the Social Policy
of Russia: History and Modernity]. Saint Petersburg: Nestor-Istoria, 2000, pp. 46-51.

# Blagotvoriteknaya Rossia... P. 167.

# Sokolov A.R. Op. cit. P. 670.
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was initially allocated a certain amount from the state treasury*. Other sources for
the departments activities were donations, payments for charity, income from the
sale of maps, fines and penalties, percent of judicial contributions®. Then, income
from profitable institutions (fisheries, hotel yards and others) was added.

Private charity was officially permitted in 1781.

Later (in the 19" century-early 20" century) public charity widely developed.
According to some published data, 19 thousand charitable institutions with a capi-
tal of RUB 268 million were in 1902, according to other sources — 11040 chari-
table institutions, 19108 parish boards of guardians, the calculations of the same
period say that 6 charitable institutions were for every 100 thousand inhabitants of
the European part of Russia®.

In addition, Alexander I's rescript 1802 proclaimed: “It is necessary to look for
the miserable in their houses™®. This formula is connected with the general liking of
the so-called Hamburg or Elberfeld system at that time.

The Hamburg system corresponds to a form of charity such as public guard-
ianship. This form is based on the idea of prevention of begging and preventive
assistance to the poor without stopping their ordinary professional activities®. In
other words, the able-bodied needy people need to be given the opportunity to
earn their living.

The idea of guardianship, at the earliest stage, related to the foundation of work-
houses, and from the 19" century it was expressed in the “Hamburg system” men-
tioned above, which Vladimir Gerrier described in details in his extensive diction-
ary entry”. This system derives its name from the activity of the patriotic society
in Hamburg at the end of the 18™ century that acted on the principle of individual-
ized assistance, when the guardianship of each poor was entrusted to a concrete
well-off person. In Hamburg, and later in Elberfeld, the whole community was
organized from a city head to a head of areas, districts and sub-districts. No more
than four needy families were provided with targeted assistance and direct contact
of a guardian and a needy in one sub-district. This system allowed reducing the
number of parasites which could not go unnoticed.

However, the reform according to the German model failed in Russia for a
variety of reasons but the idea of guardianship was accepted. Under Alexander
the First, departments of public charity continued to be opened and new sources
of financial support were found for such departments: half of arrears and fines

» It was prescribed to grant RUB 15 thousands to each department from the income of the relevant
provinces. See: Ulyanova G.N. Blagotvoritelnost’... P. 182.

* Blagotvoritelnaya Rossia... P. 191 -197.

77 Sulakshin S.S., Bachurina D.V., Vilisov M.V. et al. Op. cit. p. 57.

8 Blagotvoritelnaya Rossia... P. 40.
¥ Sokolov A.R. Op. cit. P. 84.

0 Encyclopedichesky slovar ... Vol. XXV. P. 168.

106



Dmitry Komyagin. Charity in Russia: from Alms to “Tax For the Poor” and Back. P. 99-121

for “penalty fees”, fines for passports issued to Gypsies (since 1809), church poor
box collection (since 1812), percent of turnover of pledge amounts which were al-
lowed to contribute into departments (since 1816), the remains of city incomes in
1821, remains from the sale of announcements to the Senate Printing House. The
treasury was put in charge to maintain military men, civil prisoners and inferior
employees of state authorities in hospitals of public charity. Other numerous non-
recurrent payments were made to different departments and simultaneously to all
departments. In addition, departments of public charity were exempted from du-
ties when buying immovable and inherited (donated) property *'.

In 1817, there were 51 departments of public charity with incoming capital:
RUB 1038,825 from the treasury; with own capital of RUB 10 333 390 in paper
money, 131 650 in silver, 245 138 in thalers, 10775 in chervonets, 5 000 in shares;
with external capital of RUB 13 589 590 in paper money, 167330 in silver 5 073 in
thalers, 22 524 in chervonets. The value of property was at least RUB 5 000 000. In
general, the own capitals of departments increased from 1810 to 1825 from RUB
6 080 000 to RUB 24 196 000, i.e. almost four times*.

Since the 1860, the development of public charity took the line of decentraliza-
tion. Departments of public charity consistently lost the functions of management
of public schools (since 1782), guardianship of prisons, workers and houses of cor-
rection (since 1866). After introduction of a zemstvo, all functions and capitals of
departments of public charity were transferred to these zemstvos. Departments
remained only in non-zemstvo provinces.

Besides departments and zemstvo institutions, voluntary societies founded by
members of the imperial family as private individuals, played a significant role
in charitable activity in Russia in the 19" century. The Philanthropic Society was
founded in 1802, and in 1816 it was reorganized into the Imperial Philanthropic
Society receiving stable financial support®.

The Department of Empress Maria** was founded in 1797 and existed at the
expense of personal funds of the Empress (50 percent), government subsidies and
private donations. The department also received percent of turnovers of the Loan
Treasury and Saved Treasury, percent of payments from amusements and theaters
and map monopoly. Statistical data for 1909 shows the activities of the institutions
of the Empress in general. As of January 1, 126.440 and 25.959 foster children were
in St. Petersburg and Moscow Orphanages, respectively. 54.486 hospital patients

3! Blagotvoritelnaya Rossia...P. 194-197.
32 Ibid. P. 202.
3 Up to RUB 100 000 every year, according to other data — RUB 35 000 (since 1900).

** Wife of Paul I Maria Fedorovna. Later, the department was headed, under Alexander I, by Empress
Elisaveta Alexeevna, under Nicholas I, by Empress Alexandra Fedorovna, under Alexander II, by Empress
Maria Alexandrovna, under Alexander III, by Empress Maria Fedorovna, and under Nicholas II, by Em-
press Alexandra Fedorovna.
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and 550.306 ambulant patients (more than 1.6 million visits) received help in hos-
pitals and clinics in 1909. 5.022 aged persons lived in almshouses and rest houses,
25.128 children lived in children’s institutions. 24.748 people received different
assistance (housing, lessons, clothes, footwear, firewood, food, money). In 1909,
710.252 persons of both sexes, in total, were under guardianship, and spending
on assistance to them amounted to more than RUB 10 million ( 10 621 240, 25).
The number of institutions of the Department of Empress Maria was constantly
increased: 459 institutions were in 1881, when Maria Fedorovna began to head the
department, and more than 1000 in 1902. The amount of capitals was more than
RUB 128 million by January 1, 1905, and the annual budget was estimated at least
RUB 24 million in the early 20* century*. The Imperial Philanthropic Society and
the Department of Empress Maria accumulated a considerable immovable prop-
erty fund, where charitable institutions were located.

In pre-revolutionary Russia, the following institutions, besides the above-men-
tioned institutions, were involved in charity work: committees on the poor (com-
mittees for the analysis and charity for beggars)*®; parish boards of guardians (the
source of their activities was poor box collection or combined books)*’; the above-
mentioned charitable funds of zemstvos and cities (out of capital of former depart-
ments of public charity) and other?®.

Numerous state authorities also had social institutions within their structure.
For example, even the Ministry of Finance was in charge of temperance societies®.
Special institutions were founded for charity to the deaf mutes, juvenile criminals,
funds were allocated for the fight against prostitution that included search, treat-
ment and other necessary assistance, canteens and the like were opened for people
under the patronage of the Grand Duchess Ekaterina Mikhailovna.

By the early 20™ century, the issue of compulsory insurance of workers was re-
solved by the adoption of the Law 1903 “On remuneration of persons, workers and
employees, and members of their families, who suffered as a result of an accident
at enterprises of factory and mining industry” and of the Law 1912 “On insurance
of workers in case of illness and accidents’, these duties were put in charge of em-
ployers.

» Ulyanova G.N. (2006) Imperatritsa Maria Fedorovna v Russkoy blagotvoritelnosti: maternskaya
zabota o stredayuschih [Empress Maria Fedorovna in the Russian Charity: Mother Care of the Suffering].
Empress Maria Feodorovna. Life and Destiny. Saint Petersburg: Amphora, 2006, pp. 103-119.

% Appeared approximately at the same time with the transfer of functions of departments of public
charity to zemstvos.

7 For example, scholar literature gives a selection for 1901 that 19108 parish guardianships were for
63 eparchies (Afanasyev V.G., Sokolov A.R. Op. cit. P. 45).

# Ulyanova G.N. Blagotvoritelnost... P. 208-209.

% Simultaneously with the sale of alcohol.
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In general, during the imperial period of Russian history, despite the predomi-
nantly voluntary nature, social insurance is distinguished by a significant range
and volume but, at the same time, lack of system*.

“Tax for the Poor” and Insurance Contributions

A visible attempt to reorganize public charity in Russia was the activity of Kon-
stantin Karlovich Grot’s (1815-1897) committee. The committee was established
in 1892 after the strongest famine in 1891-1892, when “organization of assistance
was strongly affected due to the absence of permanent charitable bodies in the
localities”. The idea Grot was guided by was the thought that “private and govern-
mental activities should mutually supplement each other”*. For this purpose, the
following tasks were set: determination of the necessary criteria for the right to en-
gage in charitable activities®?, and the right to receive such assistance, for example,
due to age, illness, etc. (rights to charity); determination of sources for charity;
arrangement of the system managed by central and local authorities; determina-
tion of types and methods of charity and the relevant institutions — workhouses,
hospitals, almshouses, shelters, others.

In the course of activities, the Committee developed the following principles
for the organization of public charity: the functions of this charity are broader
than the functions of private charity, so long as public charity sets the tasks of
common wealth in addition to the objects to help poor individuals; help must be
for all classes*; public charity is a guarantee, which a cultural state gives its citizens
(the right to help); besides persons who are unable to work (old persons, children,
disabled ones), persons capable for work must have the right to charity but with
the requirement of work performance and not as encouragement of parasitism®.

The last conclusion was made under criminal statistics of that time (including
foreign statistics): a class of proletarians capable for work gave the highest percentage

% Authors name twelve authorities being in charge of charity including both state and public orga-
nizations. See: Afanasyev V.G., Sokolov A.R. Op. cit. P. 95. Among others, for example, the Department of
Empress Maria, the Imperial Philanthropic Society of the Ministry of Internal Affairs, the Holy Synod (for
parish institutions). Consideration of all cases relating to charity and public charity was transferred to the
competence of the Ministry of Internal Affairs since 1862.

' Ulyanova G.N. Blagotvoritelnost’... p. 167; Sokolov A.R. Op. cit. P. 29.

2 Ulyanova G.N. Op.cit. P. 166.

# Certain legislative acts prohibit accepting donations from “vicious” people by that time.

“ The Charter of Public Charity 1857 provided the principle of class assistance.

# Vladimir Gerrier drew attention to the fact that during the period of famine in 1891-1892, the gov-
ernment and zemstvos helped the needy villages with bread, which was given on loan, but many workers
leaved their places of work and positions, hoping for free bread, not being afraid of loans. G.N. Ulyanova
notes the problem of the “pauperized” peasantry in Russia, when the whole villages begged and lived
more prosperously than their neighbors-tillers.
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of crimes. Leading criminologists noted that spending on charity “is repaid by saving
in spending on prisons” because poverty is one of the factors of criminality*.

Due to the death of Konstantin Grot, the committee was dissolved, and the
materials were transferred to the newly formed department of the Ministry of
Internal Affairs, which began to take into account, in its circulars and practical
activities, the “intellectual capital” accumulated by K. K. Grot’s committee®’. The
author, for his part, recognizes the indisputable scientific value of discussions and
unpublished works of the committee, especially for the tax on the poor. Numerous
prominent scientists and public figures of that time took part in the discussions of
the committee, among them, for example, K.P. Pobedonostsev, P.I. Georgievsky,
I.T. Tarasov, A.A. Isaev, V.I. Gerrier, E.D. Maksimov, D.I. Pikhno, A.S. Okolsky.

The idea of tax for the poor needs was actively discussed since the late 19" cen-
tury. The following opinions were in the publications of that time: “the only way to
acquire sufficient funds (to help the needy. — D.K.) could be a special tax”, which
was supposed to be collected from employers with more than four employees*.

As indicated above, all numerous Russian charitable organizations (tens of
thousands*) were abolished™ after 1917 for several years and instead of them the
following institutions appeared: the Board for the Protection of Maternity and
Childhood (1918), the Fund for the Provision of the Red Army Children (1918),
the Committee for Minors (1918) and some other state institutions. Guardianship
bodies for the blind and deaf, reorganized in quasi-state bodies, were not includ-
ed in the liquidated voluntary organizations. The People’s Commissariat of State
Charity began to carry out state regulation in the sphere of assistance to the needy
(1917), later it was reorganized soon into the People’s Commissariat of Social Se-
curity (1918).

Subsequently, the functions of social security and related allocations were dis-
tributed by the authorities responsible for labour relations or health care that is

% Ulyanova G.N. Blagotvoritelnost... P. 17-32.

7 Ibid. Ulyanova determines four periods: 1) before the reform 1861, when there was an accumula-
tion of legislative and practical experience; 2) the reform period, during which there was a transition
from casual regulation to systematization and codification; 3) Grot’s committee work in the 1890s that
attempted to draw up the legislation on new principles of assistance to all classes 4) the reign of Nicholas
II, when the legislation was developed under new legal conceptions.

8 Sokolov A.R. Op. cit. P. 217.

# According to the data of 1902, 11 040 charitable institutions, 19 108 parish boards of guardians,
according to the calculations of this period, 6 charitable institutions were for every 100 000 inhabitants of
the European part of Russia. See: Sulakshin S.S., Bachurina D.V., Vilisov M.V. et al. Op. cit. P. 57.

0 See Regulations on Voluntary Societies and their Unions, adopted by the Resolution of the All-
Russian Central Executive Committee and the RSFSR Council of People’s Commissars of July 10, 1932,
the resolution of the Central Executive Committee and the USSR Council of People’s Commissars of Janu-
ary 6, 1930 “On Procedure for the Foundation and Liquidation of Nonprofit Societies and Unions” and of
September 27, 1933 “On Production and Commercial Activities and Lottery Work of Voluntary Societies”
(USSR Collection of Laws. 1933. No. 61. Art. 362).
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evident even from their names’’. Funds intended for social (including pension)
insurance (whose source was insurance contributions paid by employees and em-
ployers) were variously administered by specialized authorities, trade unions, and
currently by management bodies of state off-budget funds (the Pension Fund, the
Social Insurance Fund, federal and regional funds of compulsory medical insur-
ance). In either case, the bodies administering the social insurance funds were
under the control of the above-mentioned ministries.

In the Soviet period of Russian history, there were universal free medical care
and universal social insurance. The budget of social insurance was a separate com-
ponent in the USSR budget. Thus, social spending on social insurance was a part
of state budget spending.

The issue of “tax for the poor” received a new life after the USSR dissolution,
when the state budget ceased to exist. Compulsory insurance contributions appear
now as this tax.

It is admissible determine five stages of appearance and development of com-
pulsory insurance contributions in the Russian Federation.

The first stage (early 1990’s-1998) is connected with the formation of state so-
cial insurance funds, the determination of obligation for employers to pay insur-
ance contributions. During this period, the insurance contributions were regulated
by the tax legislation®.

The second and third stages (1999-2001) are connected with the unification of
insurance contributions into a single social tax, while maintaining the principle to
receive payments separately to each fund.

The fourth stage (2002-2009) is characterized by the introduction of special
compulsory insurance contributions — for compulsory social insurance against
accidents at work and occupational diseases (paid to the Social Insurance Fund)
and compulsory pension insurance (paid to the Pension Fund of Russia)>.

The fifth stage (since 2010) is connected with the final abolition of a single so-
cial tax and introduction of the obligation for the insured to pay insurance con-
tributions separately to the Pension Fund of Russia, the Social Insurance Fund,
the Federal Compulsory Medical Insurance Fund and the Territorial Compulsory

51 The USSR State Committee for Labour and Social Affairs, the USSR Ministry of Labour and Social
Affairs, the RSFSR Ministry of Health and Social Security, the Ministry of Social Protection of the Russian
Federation, the Ministry of Labour and Social Development of the Russian Federation, the Ministry of
Labour and Social Protection of the Russian Federation.

%2 Clause 8 of the Procedure for the Payment of Insurance Contributions by Employers and Persons
to the Pension Fund of the Russian Federation (Russia) approved by Decree No 2122-1 of the Supreme
Council of the Russian Federation of December 27, 1991 «Issues of the Pension Fund of the Russian Fed-
eration (Russia)» // SPS Consultant Plus.

53 Federal Law of December 15, 2001 No 167-FZ “On Compulsory Pension Insurance in the Russian
Federation” in the original version // SPS Consultant Plus.
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Medical Insurance Fund. This period is characterized by a complete transition
from tax principles to insurance principles of payments.

One can assert that at the present moment there is the sixth stage of develop-
ment of legislation for insurance contributions due to the fact that the regulations
on compulsory insurance contributions were included again in the Tax Code of
the Russian Federation (hereinafter referred to as the Tax Code of RF) in 2016 as
independent (after taxes and dues) compulsory payments>.

It is worth noting such topical issue as the purpose of insurance contribution in
comparison with the “tax for the poor”.

However, it should be noted that insurance of workers (from the end of the 19"
century in Germany first and then in other countries of Europe and in Russia) and
state charity (in Russia from the end of the 18" century) developed separately from
each other as independent areas of public activity. The evolution of state charity
led to the idea of “tax on the poor”, and the development of insurance of workers
led to the appearance of social insurance funds. Today, in Russia both these ideas
are combined in insurance contributions, which must be paid by employers and
individuals.

According to common opinion represented in the academic literature insur-
ance contributions are to separate from taxes for a number of criteria, the main of
them are purpose, personification and individual refundable nature.

According to the Art. 8 of the Tax Code of the Russian Federation, a tax is
a compulsory and individually non-refundable payment which is collected from
organizations and individuals by means of the alienation of monetary resources
which belong to them on the basis of the right of ownership for the purpose of
financing the activities of the state and (or) municipalities.

The Constitutional Court of the Russian Federation determined in its Decision
of November 11, 1997 No. 16-P that the purpose of tax collection is “to cover ex-
penses of public authority”>.

Social security, as shown above, is one of the purposes of public policy and is
provided by significant budget expenditures. That is, the public purpose of taxes
and insurance contributions is the same.

What is the difference? Literature determines that insurance contributions are
“material guarantee of state pension security for persons when they are deprived
of the opportunity to have earnings (income) or lose it due to age, state of health
and for other reasons which are considered as insurance risks and grounds for state
pension security”*.

% Federal Law No 243-FZ of 03.07.2016 “On Amendments to Part One and Two of the Tax Code of
the Russian Federation” // SPS Consultant Plus.

> Bulletin of the Constitutional Court of the Russian Federation, 1997, no 6, p. 4.

% Gritsenko V.V. K discussii o pravovoy prirode vznosov na sotsialnoe straxovanie [On Legal Nature
of Insurance Contributions]. Bulletin of Saratov State Academy of Law, 2015, no 4, p. 227.
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Therefore, one of the main signs of insurance contributions is called their per-
sonification. That is, as opposed to taxes, insurance contributions are not deperson-
alized but should be accounted on individual personal accounts of each insured
person for the further payment, for example, the payment of pension. It should be
noted that the payment of taxes is shown in a special personal taxpayer’s account,
which is operating today in the same regime as an individual pension personal ac-
count. Insurance contributions paid as well as taxes are depersonalized in public
monetary funds® and used for the purposes determined by the legislation.

It is noted that insurance contributions are calculated and payable not in order
that insured persons can perform specific activities but in order that working per-
sons can accumulate future old-age pensions, and in order to ensure payments in
case of occupational accidents and diseases”. This can be called a sign of individual
refundable nature of insurance contributions and, of course, this will distinguish
them from non-refundable taxes. However, is the payment of insurance contri-
butions really refundable? The prospect of pension-age increase has aggravated
this problem. Unfortunately, many persons may not exercise their rights to receive
pensions. The amount of granted payments is not directly related to the amount
of contributions paid (there is a minimum amount), but depends more on other
factors: age, employment period, nature of employment. Accumulated insurance
contributions are not inherited, not transferred, and not alienated. It cannot be
said that the payment of insurance contributions causes a counter-obligation of
the state to grant pensions. The payment of insurance contributions is rather one
of the conditions for granting a pension. It should be emphasized once again that
the amount of insurance contributions paid does not correlate with the amount
of further social payments. It is only the realization of the principle of solidarity
between generations, which may be an issue.

In general, there are a lot of arguments against the refundable nature of in-
surance contributions. Giving refundable nature to insurance contributions is still
only one of the possible prospects for their development.

Thus, according to Russian practice, there is no much difference between insur-
ance contributions and taxes. For this reason, it can be noted that the “tax on the
poor” discussed at the end of the 19" century, insurance of workers appeared at the
same time and modern insurance contributions are interrelated.

Let us now consider the purpose of the “tax for the poor needs” This purpose
follows directly from its formulation. That is, the purpose of that tax was not re-
lated to the idea of individual refundable nature and personalized payments. The
tax itself was purpose, and the ground to establish the tax was an idea of philan-

7 Today, there are three: the Pension Fund of the Russian Federation, the Federal and Territorial
Funds of Compulsory Medical Insurance and the Social Insurance Fund. There is a high probability that
the Social Insurance Fund and the Federal Fund of Compulsory Medical Insurance will be abolished as
separate financial institutions and will be included in the federal budget.
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thropy and public security. The idea of individual refundable nature of insurance
contributions forces to recognize that the predominant motivation for their estab-
lishment is individual material interests, and this is disputable.

Humanitarian Spending and New Monetization

A. Isaev emphasized the obvious fact — a society cannot be built under the
principles of selfishness (or it breaks up into atoms — separate individuals)®.

There are opposite opinions (regarding state charity): “.. the state is guided not
so much by moral considerations of compassionate assistance to the neighbor, hu-

man justice, as by requirements of security and tranquility, “by preventing and
»59

stopping™™”.

Christian doctrine played a decisive role for the appearance and develop-
ment of charitable activities in Russia and the countries of Europe and America.
O.A. Chernega notes that charity as social phenomenon originated in the bowels
of the Christian Church and the first charitable institutions acting as Latin piae
causae were church organizations. However, this author notes that elements of
state charity existed until the 1% century AD in ancient Rome, where alimenta of
Emperor Nerva (96-98) that represented charity funds for orphans and children
of poor parents, existed along with the traditional alms. Such charity as opposed to
Christian charity had non-religious, secular nature®.

Christian commandments in aggregate represent the doctrine of doing good.
One of the evangelical commandments says: “Blessed are the merciful, for they
shall obtain mercy” (Matthew 5: 7). The Lord Jesus Christ identified himself with
all suffering persons by evangelical words: “For I was hungry and you gave me
food, I was thirsty and you gave me drink, I was a stranger and you welcomed me, I
was naked and you clothed me, I was sick and you visited me, I was in prison and
you came to me” (Matthew 25.35).

Early Christian charity was expressed not only in the verbal preaching of mer-
cifulness but also in that Christians made donations for the needy during divine
services. In the course of time, Christian divine services became public and stips
were modified into ablutio — weekly donations of celebrants and other wishing
persons to the community charity fund®.

Today, there is the process of transformation of the idea of Christian assistance
to the neighbor into “secular philanthropy” or — into “humanitarian spending,

8 Isaev A.A. Blagotvoritelnost’ and obschestvennaya blagotvoritelnost'.. P. 40.

% Belyatskin S.A. Voina i gosudarstvennaya compensatsia uscherba [War and State Remuneration of
Losses]. Petrograd, 1915. P. 13.

% See: Chernega O.A. Pravovaya model blagotvoritelnyh organizatsiy [Legal Model of Charity and
Charitable Organizations]. Doctoral Law Thesis Summary. Moscow, 1998. P. 29.

¢! Ibid.
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which is no longer based on the fulfillment of the evangelical commandments.
This visible difference is, for example, for the implementation of laws on euthana-
sia in the countries of Western Europe. In particular, the deprivation of charitable
status threatens the Swiss nursing home belonging to the Christian organization
Salvation Army if it does not apply euthanasia for its patients. Another example (in
Belgium): euthanasia for children, it has the specific wording “mercy killing”. It is
obvious that the Christian doctrine and assistance in suicide (certainly killing) are
incompatible with each other.

What tendencies in the development of spending on social policy can be noted?
It seems that it combines the influence of several factors: the integration of for-
eign practices through international institutions; economic or other ideas (often
radical), taken for implementation; the general evolution of culture and society in
general.

It can be assumed that the transformation of charity towards “secular philan-
thropy” is accompanied by a change in the objective notions of “poverty”.

By the end of the 19" century, poverty was determined as a chronic lack of sat-
isfaction of the most urgent needs, which are obvious. This is food, clothing, and
housing. “The person who cannot be above this limit, that is, who is deprived of
means to satisfy the most urgent needs is poor. In the opinion of E. Munsterberg,
such everyday state of lack of satisfaction of the most urgent needs is the essence of
the concept of “poverty”®*. Extreme poverty was called beggary.

Later, poverty has been already determined relative to the general standard of
living in society, as a condition when “normal living and existence of living condi-
tions, which are habitual or at least encouraged or accepted in society, becomes
impossible”®.

And then, poverty began to be determined by statistical methods according to the
norms that are associated with a minimum consumer basket or the cost of living®*

Today, it became clear the tendency when the subjective criterion associated
with the dignity and development of a person, the level of his satisfaction is also
used to determine the poverty threshold. Article 7 of the Constitution of the Rus-
sian Federation states that the purpose of social policy of the state is to create con-
ditions to ensure a decent life and free development of any person.

Some information can be obtained from the jurisprudence of the European
Court of Human Rights (hereinafter EHCR).

6 See: Shiryaeva S.V. Bednost’ kak sotsialnyi i pravovoy fenomen v trudah russkih yuristov kontsa
19 veka [Poverty as a Social and Legal Phenomenon in the Writings of Russian Lawyers of late 19" Cen-
tury] // Problems of Russian Statehood: Issues of History, Theory and Practice, 2010, no 1, pp.16-19.

8 Townsend P. Poverty in the United Kingdom. Harmondsworth, 1979; Mikhalkina E.V. Poverty as
a Phenomenon of Post-reform Social Development — Methods of Measurement and Evaluation // Eco-
nomic Bulletin of Rostov State University, 2005, no 4, p.12.

¢ Mikhalkina E.V. Op. cit. P.14.
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In particular, the ECHR is currently confidently defending the human right not
to a minimum amount of benefit but to an amount not abasing human dignity®.
According to judicial practice, an insufficient amount of pension can be consid-
ered within the meaning of the European Convention on Human Rights (here-
inafter referred to as the Convention)®, which prohibits inhuman or degrading
treatment®. At the same time, the ECHR takes the position that the Convention
does not guarantee economic and social rights as such®.

It is interesting that the ECHR refers the right to receive social assistance to
the property rights (including and not for citizens) and non-payment of benefits
means even a violation of property rights® in combination with making insurance
payments.

The notion of “humanitarian spending” (as opposed to spending on charity)
introduced in this article is dictated by the use of the economic term “human re-
source” in lawmaking”. Social spending (social security, social protection and so-
cial insurance) is treated as investments in human capital (resource). For example,
human resources were recognized as a key factor in the development of the nation-
al economy in the USA at the end of the last century that means reorientation of
social assistance programs from traditional forms to “promoting the development
of each person and groups™”.

This means the following: if charitable donations mean a living person as ulti-
mate goal and sense of such activities, then the motivation for investing in human
capital is not philanthropy but the Protestant ethic described by M. Weber and
certainly not human, rational choice of G. Becker’.

He notes in his Nobel lecture that “Specialists from fields that do consider so-
cial questions, i.e. sociologists, lawyers, political scientists, historians, are often at-
tracted to the economic way of modeling behavior because of the analytical power
provided by the assumption of individual rationality” (Becker, 2003: 608). Indeed,
G. Becker’s calculations provide support for solutions in many situations. For ex-

6 Tt corresponds to the goal of state policy provided in the first part of Art.7 of the Constitution of
the Russian Federation for the creation of conditions ensuring a decent life and free human development.

% The Convention for the Protection of Human Rights and Fundamental Freedoms was ratified by
Federal Law No 54-FZ of March 30, 1998 “On Ratification of the Convention for the Protection of Human
Rights and Fundamental Freedoms and its Protocols”// SPS Consultant Plus.

¢ ECHR Case Larioshina v. Russia (56869/00).
% ECHR Case Pashenko v. Latvia (40772/98).
% ECHR Case Gaygusuz v. Austria (17371/90), Koup Poirrez v. France (40802/98).

70 Lebedeva L.F. SSha: gosudarstvo i sotsialnoe strahovanie. Mechanism regulirovania [USA: State
and Social Security. Mechanism of Regulation]. Moscow: Nauka, 2000, p.17.

7 Ibid.

7> See: Becker G. Ekomonicheski analiz povedenia cheloveka [The Economic Approach to Hu-
man Behavior]. Moscow: State University — Higher School of Economics Publishers, 2003. 672 p.
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ample, according to his calculations, investments in education of employees are
acceptable when an employee (a corporate employee) receives a highly specialized
qualification that does not expand the possibilities for his employment. It is obvi-
ous that otherwise there is a leak of trained personnel.

But sometimes Becker’s opinions are unexpected. For instance, his assertion
that rational choice is applied to all markets including the bride market. It is sur-
prising that Becker, using the model of rational choice and mathematical tech-
nique, moves from analyzing economic phenomena to others, for example, family
phenomena. The application of the idea of rational choice is accepted here through
the evolution (change) of the family”.

It is the author’s opinion that the development of each person is the main pur-
pose of its existence. However, the danger is that the purpose of his social con-
struction is often suggested instead of human development. In the first half of the
20" century, two programs for the creation of a “new man” were implemented: due
to manipulations aimed at the genepool (in Nazi Germany) and due to controlled
change in the social order (in the Soviet Union). It can be said that today both
projects are still in progress not so radically but worldwide. The first direction of
human construction through the achievements of biogenetics is accompanied by
attention from experts in bioethics. But there is another, social human construc-
tion, not in the framework of biogenetics, but related to the implementation of
economic concepts, in particular, the development of human capital. These ideas
began to penetrate into the legislation from the beginning of this century.

The term “human capital” remains undetermined — it is unclear whether it is
the person himself, or this person is only the bearer of some nonmaterial benefit?

Works appeared for a long time allow calculating human capital by a set of
certain indicators (Mincerian equations) and giving certain specific recommen-
dations on capital investment for a private corporation on a microlevel first and
then for the government. Thus, the idea of calculating human capital broke its way
from theory to practice; the next key question is the set of indicators that should
be used in the calculation. Today, in the conceptual field of human capital includes
the worldview (for the correct formation of preferences) in addition to education,
professional development, medicine, health, nutrition and other similar indica-
tors. The very notion of the development of human capital was combined with the
concept of the knowledge economy, which increased its popularity and made the
guiding idea in the documents of international organizations™.

7> However, according to Becker’s own opinion, this step cost him considerable energies, time and
intellectual tension. It should be noted that the demonstration of “boundless” opportunities for economic
analysis brought him fame.

7 See, for example, United Nations Human Development Report 2016: Human Development Report
for Everyone. N.Y, 2016.
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The purpose of human improvement evokes in memory the horrors of social
experiments in 20™ century, the policy of racial selection in the framework of the
theory of eugenics in addition to humanistic ideas in pedagogy. It is to be hoped
that such lessons have been learned.

Despite the above-mentioned, the example of the United States in the field of
social security has many positive features. For example, there are two social secu-
rity functions in the United States: satisfaction of basic needs (measures against
poverty) and compensation for lost income (that is, maintaining of a standard of
living). Despite the fact that private and professional social insurance funds prevail
in the United States over other states, old age is ceased to be a synonym for poverty
there”.

The issue of migration, in general, and the limits of social security for migrants,
in particular, currently became topical. This problem became a factor influencing
the development of spending on the implementation of social policy.

The right of migrants to social security were recognized long ago by Interna-
tional Labor Organization (ILO) Conventions, which stipulate that migrant work-
ers enjoy social protection and benefits no less than workers living in areas of em-
ployment’®; the state is obliged, without discrimination, to grant to immigrants
conditions not less favorable than those enjoyed by own citizens””. The European
Union Acts also provide the same”.

Waves of migrants that continue to shake the EU countries raise the issue of
admissibility of social payments to the so-called “economic migrants’, i.e., to those,
who arrived not for work but in search of better life. “Buying loyalty” through the
payment of benefits to these migrants leads to the opposite result. This means just
another blow to the concept of the welfare state that implies widespread social se-
curity and insurance.

Accordingly, it will be recalled one of the critics of Milton Friedman’s concep-
tion, who proposed (with regard to the United States) to reform the social security
system by replacing “the ragbag of specific welfare programs with a single compre-
hensive program of income supplements in cash — a negative income tax linked to
the ordinary income tax” and “to curtail the social insurance system without a re-
tusal to fulfill current obligations, that will gradually force people to be concerned
of their own future™”.

7> Lebedeva L.F. Op. cit. P. 31, 33, 62, 91.

76 International Labor Organization Convention No. 117 “On Basic Aims and Standards of Social
Policy”. Geneva, 1962.

77 ILO Convention No 97 “On Migrant Workers”. Geneva, 1949.
7 The European Code of Social Security (1964), the European Social Charter (1961).

? Friedman M., Friedman R. Free to Choose: A Personal Statement. Moscow: Novoe izdatelstvo,
2007. P. 141.
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The idea of negative income tax is a radical idea® that can be illustrated by the
following quote: “it (a negative income tax. — D.K.) will be universal because it will
provide assistance to the recipient not because the recipient is an old, incapable or
sick person or lives in a certain locality, or has one of many specific features that
give the right to receive benefits under one of the existing programs. Assistance
will be provided because that recipient has a low income™®'.

It appears that it is not necessary to help people in real need (old persons, sick
persons, and mothers), and it sounds cynical. Nevertheless, the idea of introduc-
tion of an unconditional basic income is developing and getting stronger (although
it has little prospects) and it almost coincides with the proposal of Friedman®.
Basic income is a unified and single social benefit paid to all citizens, regardless of
their needs and employments. In other words, an unconditional basic income is
not specific or targeted. The referendum on the introduction of an unconditional
basic income gave a negative result in Switzerland but experiments are conducted
in some countries both by state and private institutions.

Thus, there is another tendency in the development of spending on social pol-
icy that can be called as ultra-monetary or “new monetization” when returning to
the beginning of this work.

Conclusion

A long history, which is connected with the evolution of charitable activities,
preceded the appearance of such spending in the section structure of the classifica-
tion of budget spending. The initial alms or Christian helping the poor, after the
period of state repressions against beggars, was gradually transformed into aware-
ness of public duty and public charity, and the state began to play the leading role
in the organization of public duty and public charity.

As a result, various types and forms of widespread charitable activities devel-
oped in Russia by the end of the 19" century. Sources of these activities were vari-
ous: donations, direct payments from the treasury, percent of capitals, court de-
posits and turnovers of pledge amounts, payments for charity, income from the
sale of maps, some fees, penalties, income from own enterprises, a part of arrears,
poor box collection and collection according to subscription lists, numerous non-
recurrent payments. Almost all activities similar to modern health care, social se-
curity and, in part, primary education, was carried out through private initiative.

% Another radical idea proposed by M. Friedman was the legalization of drugs within the framework
of the concept of “freedom to choose” defended by him.

81 Friedman M., Friedman R. Op. cit. P. 143-144.

8 Declaration calling for the introduction of basic income was promulgated at the World Economic
Forum in Davos in 2016 on behalf of robots in order to attract attention. Available at: http://www.grun-
deinkommen.ch/wef-roboter-fuer-grundeinkommen/ (accessed: 02.11.2016)
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The idea of “tax for the poor people needs” arose in the course of search for new
funds and is currently implemented in compulsory insurance contributions as in-
dependent (after taxes and fees) form of compulsory payments.

In the Soviet period, the issue of charity was consigned to oblivion but today it
can and must be raised again and studied not only from the point of view of history
and sociology but also from the point of public economy in so far the redistribu-
tion of national resources is concerned. Accordingly, the experience of regulation
of public charity that connected with the activities of Konstantin Grot’s committee
may be in demand.

The amount of funds redistributed through charitable activities cannot be
called insignificant. Such funds are drawn from the same source from which bud-
get revenues and state credit are derived, that is, from the national income, and this
indicates a significant potential for the development of charitable activities.

Social security and charity are components of a single state social policy today,
and the prospect of their development has several directions dictated by the inte-
gration of foreign practices through international institutions; the introduction of
economic concepts; the overall evolution of culture and society.

Today, the right to receive social assistance is property right, and its violation
can be treated as a violation of property right. There is a marked trend to transform
social spending into “humanitarian spending’, which is based not on the fulfill-
ment of the evangelical commandments but on economic ideas.

The idea of introduction of unconditional basic income is one of the potential
ways to change spending for social security. This way is not promising and can be
described as the next stage of the recent monetization of benefits in Russia; the re-
sults of this monetization were no more successful than the results of privatization
in the 1990s.
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AHHOTaAUMSA

OTCyTCTBME €OMHOM KOHLUEMNUUN YrOSIOBHOM NONUTUKM B cpepe 3KOHOMUYECKON AesaTenNb-
HOCTU, HECOMHEHHO, OTPa3nI0Ch Ha NOCTPOEHNN KOHCTPYKLMIA COCTABOB MPECTYNIEHU 1.
22 YK P®, yacTb KOTOPbIX UMEET U3bsiHbI B perfiaMeHTaumm nx nocnenctesnini n maclutabos
NPOTMBOMNPAaBHOM AeATENIbHOCTU, BbIpaXaeMble Yepes KaTeropum KpyrnHoro n oco60o KpyrnHo-
ro yuiep6a, noxoaa v paamepa. B ctatbe nprvBoasaTCs pesynbTaTbl MCCNeA0BaHMs BONPOCOB
KpUMUHanM3auum npectynneHnin B cpepe 9KOHOMUYECKON AEeATENbHOCTM NO Npu3Hakam
KpynHoro yuiep6a, noxona 1 pasmepa, 3aKOHOMEPHOCTEN Pa3BUTUSA KOJIMYECTBEHHbIX Na-
pamMeTpoB CTOMMOCTHbIX KPUTEPMEB YKa3aHHbIX KaTteropun AesHUn. AHann3 ansTepHaTmB-
HbIX METOA0B NnoacHeTa AaHHbIX CTOUMOCTHbLIX KPUTEPMEB NO3BOJIWI BbIAENTb TPU OCHOB-
HbIX Noaxopa: 1) opueHTpoBaHve Ha 6a30Bble NoKa3aTesiv MUHMMAaJIbHOIO YPOBHS [,0X04a
HaceneHus; 2) NoACYET UCX0as U3 pasmMepa KPYnHoro yuiepba xuleHwuii; 3) onpeaeneHme
pasmepa yuepba 13 cpesHUX BENNYUH UCXOAsS U3 cynebHOM 1 CneaCcTBEHHON NPaKTUKK.
CyLLECTBYIOT U MHbIE MOAXOAbI K ONPEAENIEHNIO KONMYECTBEHHbIX NapamMeTpoOB KPYMHOro w
0c0060 KpyrnHoro yuiepba, goxona u pasmepa NPUMEHUTENBHO K YrOSI0OBHO-MPaBOBLIM HOP-
MaMm B chepe SKOHOMUYECKor aeatenbHocTU. OHM NpeacTaBnalT COOO0M OTAeNbHbIE Me-
TOAVKM nofcyeTa, He 06beANHEHHbBIE U HE MOAYNHEHHbBIE KAKON-NMO0 eauHOM KoHUenuuu,
peanusaumsi KOTopoii No3Bosnna 6bl YCOBEPLUEHCTBOBATL NOACYET KOJIMYECTBEHHbLIX Napa-
METPOB CTOMMOCTHbIX KpUTepUEB. BBMAY OTCYTCTBMS METOOVKM pacyeTa Takmx nokasartenemn
CNOPHbLIM OCTaeTcs BOoNpoc 06 060CHOBaHHOCTK BbIGOpa 3aKkOHOAATENEM KOJIMYECTBEHHbIX
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napameTpoB B KA4eCTBE KPUTEPMEB OLLEHKM KPYMHOro 1 0cobo KpynHoro yuiepba (noxona,
pasmMepa), onpeaensowmx Kak «nopor» yrofloBHOM OTBETCTBEHHOCTU, Tak 1 ee auddeper-
umaumio. B kauectBe Hanbonee cnpaBeaIMBOro M 060CHOBAHHOIO NOAXoAa K OnpeneneHunio
CTOMMOCTHbIX KPUTEPMEB AAHHbIX COCTABOB aBTOPbI MpeaiaraioT paccMaTprBaTb 9KOHOMMU-
4ecKylo COpasMepHOCTb KOJIMYECTBEHHbIX NapamMeTpPOB KPYMHOro 1 0coB0 KPyrnHOro yuiep-
6a, noxoaa 1 pasmMepa NPecTynHoW OesdATenbHOCTN B chepe IKOHOMUKM KaXKAoW rpynnbl
NPecTyrnyiieHnii B 3aBMCUMOCTM OT BUAA OXpaHSeMon chepbl 0OLLECTBEHHbIX OTHOLLEHWIA
(HenocpenCcTBEHHOro 0ObekTa MPECTYMNIEHNS) N OCHOBHbIX 9KOHOMUYECKUX nokasaTtenein
NeAaTenbHOCTU XO3ANCTBYIOLMX CYyObekTOB — TOBapoobopoTa, AOXOAHOCTH, LLIeHOOOpaso-
BaHUS N GUHAHCOBO-3KOHOMMYECKOrO COCTOSHUS.

KnwoueBblie cnosa

NPeCTYNAeHUs, yronoBHas NoanTMKa, 3KOHOMUYECKas OeaTeIbHOCTb, Haka3aHWsl, KPYMHbIN
yuiep6, ooxon, pasmep, KOM4YeCTBEHHbIE NapaMeTpbl, CTOMMOCTHbIE KPUTEPUN.

Bubnuorpaduyeckoe onncanme: TpyHuesckuin H0.B., Ocunos W.B. 3akoHopatensHoe 3a-
KPEMeHnEe KOIMYECTBEHHbIX MapaMeTPOB CTOMMOCTHbIX KDUTEPUEB NPECTYMNNEHN B chepe
3KOHOMWYECKOW AeATEeNbHOCTM: 3aKOHOMEPHOCTM U MeToamka nogcyeta // Npaso. XypHan
Bbicwern wkonbl akoHoMmumkm. 2018. N2 3. C. 122-148.

JEL: K14; YOK: 343 DOI: 10.17323/2072-8166.2018.3.122.148

OTcyTcTBUE AVHOV KOHIIENIUY' YTOMTOBHOM ITOIUTHUKY B cepe SKOHOMIYe-
CKOIA JIeATEeIbHOCTU, HECOMHEHHO, OTPa3uIOCh Ha MIOCTPOEHNY KOHCTPYKIIMI CO-
CTaBOB IIPeCTYIUIeHMII 7. 22 YronoBHOTro Kopekca Poccuiickont @epepanun (fa-
nee — YK P®), 4acTb KOTOPBIX IMeET U3bAHBI B peITTaMEHTALVN MX OC/IeACTBII
¥ MacIITaboB IPOTMBOIPABHON HEATETBHOCTH, BhIpaXKaeMble Yepe3 KaTeropum
KPYIIHOTO 1 0c000 KpyIHOro yuep6a, foxofa u pasMepa. B Hacrosiee Bpems
B /1. 22 YK PO copepxxutca 41 cratbs, B KOTOPBIX MICIIONIb3YIOTCS YKa3aHHbIE
Kareropuu. B 33 cTaTbAX KpymHBI yuepO, JOXOR ¥ pa3Mep ABIATCA KPUMMU-
HOOOPA3yoLUIMy [pU3HAKAMY, KPUTEPUSAMY pasrpaHMYeHMs IPecTyIUIeHMI
OT aJMMHMCTPATUBHBIX ¥ Ha/lIOTOBBIX IpaBOHapyuieHuii. CToNb 3HAYUTENbHOE
KOIMYECTBO CTaTeil ¢ PacCMaTpMBAEMBIMU KPUMMIHOOOPA3YIOMMMI MTpU3HAKA-
MU OOBACHAETCA 3aVIMCTBOBAHMEM JIEVICTBYIOIIVIM YTO/IOBHBIM 3aKOHOM IOPM-
IVYECKON TEXHMKM KOHCTPYMPOBAHMUSA YTOMOBHO-IIPABOBBIX HOPM XO3AMCTBEH-
HBIX IIPECTYIUIEHNII COBETCKOro 1 nepexogHoro (¢ 1991 r. no npunarusa YK PO
1996 r.) mepnoaoB, MOCTaBMUBIIEN B 3aBUCHMOCTb KPYMIHAIN3ALNINA IPECTyIIe-
HUJ JAHHOJ PasHOBUJIHOCTY OT MaTe€pUaIbHbIX OCHOBaHMI, BBIpAXKaeMbIX 4epe3
CTOVMMOCTHbBIE KPUTEPU IPECTYITHOCTY SKOHOMUYECKNX IIPaBOHAPYLIEHMIA.

' CMm.: Xabpuesa T.A. CrpaTerns colnmaabHO-9KOHOMIYECKOTro pa3BuTys Poccun 1 MofepHu3anusa
3aKoHOZaTenbcTBa / KoHLenmusa pasBuTIA poccUiICKOro 3akoHofaTenbcTsa. M., 2010. C. 7-8.
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Vcrionb3oBaHMe B KOHCTPYKIVIAX MPeCTYIUIEHNI B cpepe SKOHOMIYECKOT] Jie-
ATEIbHOCTY CTOMMOCTHBIX KpPUTEpUeEB IMPECTYIHOCTH, COCTaB/IAIOUNX KOIMde-
CTBEHHBIE TTapaMeTpbl KPYITHOTO 1 0c000 KPYIHOro yiiepba, JOXofa 1 pasMepa,
CO3/1aJI0 3aKOHOJATE/II0 ¥ IPABOIPUMEHNUTENI0 HEMaIo pobieM, AUCKYCCUU O
KOTOPBIM B CUJIy X HEPA3PEIIEHHOCTY B HAYYHO Cpefie OXKMBIEHHO ITPOJO/DKa-
I0TCA B HACTOALEe BpeMs.

V3nayanpHO 9Ta mpobemMa ObUTa CBsA3aHa C OLIEHOYHBIM XapaKTEPOM CTOM-
MOCTHBIX KPUTEPUEB, YTO B CUJIY YCMOTPEHMS NPABOOXPAHUTE/IbHBIX OPTaHOB
BeJI0 K HEOZHO3HAYHON Cy/eOHO-C/IeCTBEHHON MpPaKTUKe” 110 aHaJTOTMYHbIM
INpeCcTyIUIeHUAM U TeM CaMbIM Pa3MbIBAJI0 I'PAaHMULbI KPUMUHAIM3ALUMN pac-
CMaTPMBAEMbIX IMPECTYIJIEHUI. DTO NPOTUBOPEYN/IO NPUHIMIIAM 3aKOHHOCTH,
CIIpaBeIMBOCTI® I He KOPPECIIOHMPOBAJIO C IIPABOIPUMEHNUTEIbHBIM NHTEpe-
COM, TATOTEBIINM BBUAY CTIOKHOCTY KBa/IM(PMUKALMY IO OLIEHOUHBIM IIPU3HAKAM
K $pOpMaIIbHOMY OIIpeJie/IeHNIO B YTOIOBHOM 3aKOHE KOJIMYeCTBEHHBIX ITpU3Ha-
KOB KPYIIHOTO y1iep6a, 10Xo/a 11 pa3Mepa AesSHUIT, IPeCTYIHOCTh KOTOPbIX YCTa-
HaB/IMBAJIACh C TOMOLIbIO CTOMMOCTHBIX KpUTEPHEB.

Taxoit OLleHOYHBI MOAXOJ, Ha NOKTPMHAIbHOM yYPOBHE CTAaHOBWJICA IIPUYU-
Hot guckyccuit. Ilpemmaranock Mo MOTHOCTBIO OTKA3aThCSA OT MICIIOTIb30BAHNIA
KOIMYeCTBEHHBIX IIPM3HAKOB KPYIIHOTO yiep6a, JOXofia U pa3Mepa JiessHUIl B
KOHCTPYKIVSIX YTOTOBHO-IIPABOBBIX HOpM?, M60 mpu3HaTh HEM30E€KHOCTb MX
CYIIeCTBOBAHIA .

B cuny atux 06CTOATEIBCTB B HOBOM YTOIOBHOM 3aKOHOJATE/IbCTBE HaMe-
TI/IACh HAa4aBUIAAACA B IIEPEXONHbIN IIePHOL, TeHAEHINA K IIOCTEIIEHHOMY COKpa-
LIEHMIO OLIEHOYHBbIX NPU3HAKOB IOCPEACTBOM 3aKpeIVIeHMsI KOMMYeCTBEeHHBIX
IIapaMeTPOB CTOMMOCTHBIX KPUTEPNMEB HEMOCPENCTBEHHO B 3aKOHE, KOTOpasd
npopomkanach o 2003 ropa. C npunaTueM PefepanbHoro 3akoHa oT 8.12.2003
Ne 162-®3 «O BHeceHUM M3MEHEHUI U OOIIOJIHEHUII B YTOIOBHBIN Kojekc Poc-
curickort Pepepanyy»® Bce OLleHOYHbIE CTOMMOCTHbIE KPUTEPUM COCTABOB IIpe-
crymwiennit 1. 22 YK PO, BelpaskeHHbIe KaTeTOpUAMU KPYIIHOTO 11 0000 KpyTI-
HOro yiiep6a, 10X0/a 11 pasMepa, lepeBeieHbl B PaHT (POpMajIbHO OIpe/ieIeHHbIX
C 3aKpeIieHMeM MX KOJIMYeCTBEHHBIX IIapaMeTpPOB B IIPMMEUYAHMAX K CTATbAM
JaHHOI I7IaBBbI.

2 Cum.: Kommenrapuit cyne6Hoit npaktuku. Boim. 23 / MUJL lllemotro, A.®. Edumos, M.H. Huxora-
eB 1 fip.; oTB. pen. K.b. Apomenxo. M.: KOHTPAKT, 2017. C. 5.

 CwM., Hatp.: 3aKOHHOCTD: Teopus ¥ mpakTuka / M.C. Auppuanos, C.A. boromo60os, H.JI. Byt u 1p.;
otB. pen. 0.A. Tuxomnpos, H.B. Cy6anosa. M.: KOHTPAKT, 2017. C. 23.

* CMm.: Mupenckuit B.A. MeTonbl cOBepIICHCTBOBAHUSA PeCIyOIMKAHCKOTO YTOIOBHOTO 3aKOHOMA-
TenbCcTBA: aBToped. AuC. ... 1. 10. H. M., 1985. C. 36-37.

> Cwm.: Kyopsasues B.H. O6uas Teopus kBamudukamym npectymwienuit. M., 1972. C. 138.
¢ C3 Pd. 2003. Ne 50. Cr. 4848.
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3aKOHOJATE/IbHOE 3aKPeIJIeHNe CTOMMOCTHBIX KPUTEPMEB COCTABOB 3KOHO-
MIUYECKUX IPECTYIZIEHUII HAMETUJIO HEKOTOPbIE IIONIOKMUTENbHbIE TEHIEHIINI
K (GOPMUPOBAHMIO eVHON CyfieOHO-CIeCTBEHHO MPAaKTUKN ¥ ONpee/IeHII0
IPaHNL] KpMMMHAIM3ALUY JAHHOTO BU/Ia IPECTYyIUIeHnit. BMecTe ¢ TeM BBUY OT-
CYTCTBMA METOJVIKY pacyeTa TaKMX ITOKa3aTesnell CIIOPHBIM OCTAeTCSA BOIPOC 00
000CHOBaHHOCTM BBIOOPA 3aKOHOATEIeM KOMNYeCTBEHHBIX IIapaMeTPOB B Kade-
CTBe KpUTepMeB OLeHKV KPYIIHOTO 1 0CO00 KPYIIHOTO yiep6a, ompefe/aiommx
KaK «II0pOTI» YTOJIOBHOV OTBETCTBEHHOCTH, TaK 1 ee audepeHnmaryio.

[Tpo6nema ycyrybisanach TeM, 4TO KpUMMHAIM3ALUA IPeCcTyIVIeHNit B cdepe
S9KOHOMMYECKOI [IeATEIbHOCTU 110 MaTePUaJbHbIM OCHOBAHUAM, XapaKTEpU3y-
IOIVIM pa3Mepbl IIOCTeACTBMI U MacIITabbl SKOHOMIYECKMX IPaBOHAPYLICHNUI],
ObITa BOCIIPMHATA OT€YEeCTBEHHOI YTOIOBHOII HAYKOIl HEOJHO3HAYHO. B ropnan-
YeCKOIi MTepaType HEraTMBHO OTMeYasnach IIOCTAHOBKA IIOJ, YTOIOBHO-IIPABO-
BYIO OXpaHy 9KOHOMMYECKMX OTHOLIEHMI] IT0 YKa3aHHBIM IIpM3HaKaM. B Hay4Hom
cpefie BMECTO TOTO, YTOOBI BHECTH SICHOCTDb B MIHTEPIIPETALMIO YTOJIOBHO-IIPABO-
BBIX HOPM HOCPEJCTBOM pa3pabOTKM TeOPETUIeCKMX OCHOB KBa/MMpUKALNU 10
IpM3HAKaM KPYIHOTO yiep6a, 0Xofa 1 pasMepa, chopMIpOBanach OMIOHNPY-
I0Iasl TO3ULMM 3aKOHOJATE/I TOYKA 3PEHNs, YTO YKa3aHHbIE OCHOBAHUA KpU-
MMHA/IN3ALUY CBUIETETLCTBYIOT O CTeNeHM OOIeCTBEHHON OMACHOCTU JesHU,
HeJIOCTaTOYHOI JyIA IPeCTYIUIeHN:A. B CBA3K ¢ 3TUM KpUMMHAIU3AIMA MOR00-
HOTO POJia OTK/IOHAIOLIETOCA 3KOHOMUYECKOTO MOBENEHNA YpesMepHa 1 NOJDKHA
HO/TY4YNTDh HE YTOTIOBHO-IIPABOBYIO, @ aIMUHICTPATUBHO- ¥ (M/IM) IPaskIaHCKO-
IIPABOBYIO OLEHKY, Ha YTO yKasbiBanu cocraButeny «KoHuenmmm mopepHmU3sa-
LVJ YTOJIOBHOTO 3aKOHOJATE/NbCTBA B SKOHOMMYECKON cdepe» (B 4acTHOCTH,
JL.M. Ipuropnes, A.9. JKamnuckuii, B.M. JKyiikos, H.A. Jlonamenko, A.B. Ha-
yMmoB, B.J. Paguenko), koTopble B KadecTBe MopepHusayy 1. 22 YK PO npep-
JIOXKVJTY OTKA3aThCA OT YTOMIOBHOI OTBETCTBEHHOCTH 3a JesAHNUA ¢ POpMaTbHBIMM
COCTaBaMy, He CBA3AHHBIMU C IIPUYMHEHNEM PEabHOTO BPea, I OT IPU3HAHMA
JOXO/Ia, OJTy9€HHOTO B HAPYLIEHE IIPABIII BEAEHMA Y SKOHOMMIYECKOI JeATeIb-
HOCTHU, KPYMMHOOOPA3yoOIUM MM KBATN(UIVMPYIOMUM IIPU3HAKOM IPeCTyII-
HOTO JiesIHNsA, IPUPAaBHEHHBIM K yIepOy®.

AHANIOTMYHOJ TOYKM 3peHUSA INPUMEHMUTEIBHO K HE3aKOHHOMY IIpeNIpu-
HUMaTenbCTBY npupepxusaerca [0.B. YMHOBa, oTMmeuaromjas, 4TO IpPU3HAKMU
«M3BJIEYEHNs [JOXOJA B KPYIIHOM pasMepe» U «IIPUYMHEHNUs KPYIIHOTO YILep-
6a» He JO/DKHBI PacCMaTpPUBATbCA B KaueCTBe KPUMIHOOOPA3YIOLIMX TPV KOH-
CTPYMPOBaHUM COCTABOB YTOJIOBHO-HAKa3yeMbIX JeAHUI B BIJE€ HE3aKOHHOIO
IpeIpUHIUMATENbCTBA. B mepBoM ciryyae 3TO NPUBOAUT K HAPYIIEHUIO HOPM

7 Cum.: Cype6Has IpakTuKa B COBpeMeHHOII paBoBoii cucreMe Poccyn / T.5. Xabpuesa, B.B. Jlaza-
pes, A.B. Ta6os u fip.. M.: Hopma, 2017. C. 12.

8 Cm.: KoHlenuusa MomepHM3alM YTOJIOBHOIO 3aKOHOZIAaTeNbCTBA B SKOHOMMYECKOit cdepe. M.:,
2010. C. 53.
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MO3UTUBHOTO 3aKOHO/IATe/IbCTBA, @ BO BTOPOM — K HapYILEHNIO OCHOBOIOJIAramo-
I1IeTO IO/IOXKEeHMI0, 3aKperieHHoro B ¢T. 8 YK PD°. [lannyro nmosuiuio paspenser
S.E. VIBaHOBa, nojaraolas, 4To KpUMMUHAIN3ALMA PACCMATPUBAEMbIX JesHUI
TI0 MCC/IeAyeMbIM IIPY3HAKaM IPOTUBOPEYNT HIPUHINITY OOIIeCTBEHHOI OIIACHO-
CTHU TIpecTymIeHmit'’.

B Hay4yHBIX MCTOYHNMKAX TaK>Ke He pa3 00pallasoch BHUMaHNe Ha HEOOXOmM-
MOCTb OTKa3a B KOHCTPYKIMAX IOPUANYECKMX HOPM OT MCIIO/Ib30BAHMSA KaTero-
puit KPYITHOTO yiep6a, JoXoza, pasMepa ¥ KpMMIHAIM3ALVM X He3aBUCYMO OT
MacIITab0B 9KOHOMMYECKVX IPaBOHAPYLIEHNUIT ¥ MX HeTaTUBHbIX IOCIEfCTBMUIL.
Tax, E.JO. KopyHeHKo npepimaraeT yCTaHOBUTD YTOIOBHYI OTBETCTBEHHOCTD 32
37I0CTHOE YK/IOHEHMe OT IOTalIeHNsA KPeAUTOPCKOil 3afo/KeHHoCcTH (cT. 177
YK P®) HesaBucumo or ee pasmepa''. O.B. boes n M. I. JKnnkuH nopnepxuaiot
HO3UINIO MICK/TIOUEHNA TTOC/IEACTBIUA B BUJie KPYIIHOTO yiep6a 13 4nc/Ia KpUMM-
HOOOPa3yIVX MPU3HAKOB 0OBEKTUBHOI CTOPOHBI peHaMepeHHOrOo (CT. 196)
u pukTrBHOTO 6aHKpOTCTBa (CT. 197)"2. O.A. ABJleeBa IpefIaraeT OTKa3aThCs OT
JI0X0Jla KaK KpYMMMHOOOpPa3yolero MpusHaka He3aKOHHOTO IpeIIpUHIIMATe Ib-
ctBa (cT. 171)%.

Takum 06pa3oM, TOAXO/BI K KPUMIHAIN3ALMY IPECTYIUICHNI B chepe 9KOHO-
MIYECKOI BeATeTbHOCTY PasHo0oOpasHbl. Ka>k/plil 113 HUX BBICTPOEH Ha TNYHOM
BUJIEHUM PACCMATPUBAEMOTO BOIIPOCA OT/E/IbHBIMM IIPEACTaBUTEIAMI HAYyYHOTO
CoO00II[eCTBa, B CBA3M C 4YeM He MOXKeT ObITb OKOHYATe/IbHBIM J IMEeT AVICKYCCH-
OHHBIII XapaKTep, TPeOYIOLIVIT JaIbHENIIEr0 OCMbBICICHMA.

He ymarss fOCTOMHCTB KaXK0J M3 TOYEK 3peHIis, L[e/iecO0OpasHO IPUJePIKI-
BaTbCs MO3VLINY 3aKOHOJATEA, IIOCKOIbKY OTKAa3 OT KaTeropuii yijep6a, foxona
U pasMepa IpY MOCTPOEHNV KOHCTPYKIVI YTOJIOBHO-IIPaBOBBIX HOPM B cdepe
9KOHOMMYECKOIT IesITeIbHOCTH TIPUBENET MO0 K He0OOCHOBAaHHO KPYMUHAIN-
3a1My 9KOHOMMYECKIX IIPaBOHAPYILEHMIA, 160 K HeONpaBJaHHON UX JeKPUMIU-
Ha/nM3sanuu. [114 fasHoro Byujja NpecTyIIeHNiT He3aBUCUMO OT TOT0, KOHCTPYUPO-

° CM.: Ymuosa FO.B. MatepuanibHOe cofiepyKaHye OCHOBAHUIT YTONOBHOI OTBETCTBEHHOCTH // Yro-
JIOBHOe NpaBo: cTparerus passutusA B XXI Beke: MaTepuanbl IX Mex/yHapoiHOI Hay4HO-IIPAKTHYe-
cKoit KoHpepeHun 26-27 siuBaps 2012 r. M.: ITpocmexT, 2012. C. 67.

19 Cm.: Meanosa A.C. O6 06111eCTBEHHOI OIIACHOCTY HE3aKOHHOTO NpeAnpuHuMaTenscraa // Poc-
CUICKUI KpUMUHOMOTmuecknit B3r/am. 2009. Ne 2. C. 391.

""" Cwm.: Kopyrenko E.JO. Mepsl IpeRynpexXfieHns 3JI0CTHOTO YKJIOHEHVS OT MOTAIleHNs KPeuTop-
cKoit 3afiopkeHHOCTH. PocToB-Ha-Jlony, 2008. C. 119.

2 CMm.: boes O.B. IIpaBoBOJi CTaTyC KpeAUTHOI OpraHM3alMM B acleKTe KBaIU(pUKALNU KPUMU-
Ha/lbHOTrO 6aHKpOTCTBa // BecTHMK Poccuiickoit mpaBoBoit akagemun. 2010. Ne 2. C. 23; XKunkun M.I.
O ponu oLjeHKM B GOPMIPOBAHIH YTOTIOBHO-IIPABOBLIX IIOHATHUIT / BOIIpOCH COBepIIeHCTBOBAHNMA IIPa-
BOOXPaHUTE/IbHOI JIeATE/IbHOCTY OPTaHOB BHYTPEHHNUX Je/l. MeXXBY30BCKMIT COOpHUK. M.: AKafeMus
MB]I, 2001. C. 234.

3 Cm.: Asdeesa O.A. HesakoHHOe IIPeIIPUHIMATENBCTBO: OLIpefieienye yuepba // Bectauuk Yu-
TUHCKOTo rocyHusepcutera. 2009. Ne 1. C. 156.
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BaHbI JIM MX COCTaBbI (OPMAIBHO /MO0 MaTepyanbHO, XapaKTepPHO IpUYNHEHNe
6o co3faHMe Yrpo3bl IPUUMHEHUS BpeMa, BbIPaKEHNEM KOTOPOTO SIB/ISETCS
CTOMMOCTHO€ 3Ha4eHMe TTOCIeCTBIUI 1 MAaCIITab0B IIPECTYITHOM [eATeTbHOCTI.
YTOMOBHBIT 3aKOH B 3HAYMTE/NTBHOI Mepe CBSI3aH C OLIEHKOI Bpefa, IpuYMHse-
MOTO IPeCTYIUIEHVSIMH, TI09TOMY CTOMMOCTHBIE KPUTEPUH, BBIPAXKAIOLIe KO-
YeCTBEHHYIO XapaKTepPUCTUKY KaTeropuit KpyIHoro yiep6a, 0Xoaa 1 pasMepa, B
KOHCTPYKLVSX TPECTYIUIEHNII pacCMaTpuBaeMoil PasHOBUJHOCTY O0OOCHOBAHHO
probpeTanT KpMMIHAM3UPYIOLiee 1 KBanmuduiypyroiee 3HadeHre. Kommye-
CTBEHHbIE TTapaMeTpbl JAaHHBIX CTOMMOCTHBIX KPUTEPIEB OIPEIe/IOT BETNINHY
IPUYMHSEMOTO HPECTYIUIEHUSIMU MAaTePUaTbHOTO BPea, SIB/ISIIOIYIOCS HUSIINM
IpefiesioM CTeIeH) OOIeCTBEHHOI OITACHOCTY PacCMaTpUBAaeMBbIX IIPECTYIUICHNIT
¥l YCTAHABMBAIOT IPAHUIY ITepeXOfia SKOHOMIYECKOTO [IPABOHAPYIIEHNUS B TIpe-
CTyIUIeHNe 1 Hao0OpOT. VIMEHHO ¢ yKa3aHHBIMY KaTeTOPWMsIMM CBSI3bIBAaeTCs Ha-
nuune mb0 OTCYTCTBYUE COCTABA UCCIEAYeMBIX IPECTYIUIEHNI M OTHECEH Ve UX K
9KOHOMMYECKVM IIPaBOHAPYIIEHVISIM. VIHBIMI CTIOBaMI, OHM SIB/ISIOTCS KPUTEpYieM
pasrpaHuYeHNs PECTYITHOTO ¥ HEMPECTYITHOTO ¥ OMPENeNA0T YCTaHOB/IEHHbII
3aKOHOJATeNIeM «KPUTHYECKUIT TOPOT», KOTOPBI, IOAUNHSASACH JMANTEKTUIECKOMY
3aKOHY Iepexofia KOJMYeCTBa B HOBOE KaueCTBEHHO€E COCTOSIHIE, CBU/IETE/IbCTBY-
eT 0 BO3pacTaHMM B J€SHNUM BETMYMHBI aHTUOOIECTBEHHOCT [0 IIpefiena, Ipu
KOTOPOM BO3HMKaeT HOBOE aHTVCOLMATbHOE COCTOsIHIE — OO1IeCTBEeHHasI OIac-
HOCTb, XapaKTepM3yolljasi MaTepraabHYI0 CTOPOHY PECTYIUIEHNU.

[TocTaHOBKa KpUMMHAIU3AUNHN TIPECTYIUIEHNIT B Chepe IKOHOMUIECKOI fie-
ATENTBHOCTY B 3aBUCUMOCTDb OT HETaTYBHBIX [IOC/IEACTBUIL ¥ pa3MePOB 9KOHOMM-
YeCKVX [IPaBOHAPYLIEHNII ITPefoIpeie/ieHa UX COLMANIbHOM 00YC/I0BIEHHOCTBHIO.
Ilyist o61ecTBa M rpakAaH ONACHBI He CaMIl IIPAaBOHAPYIIEeHNUs B cepe IKOHOMM-
YeCKOII [IesITeIbHOCTH, @ X MACIITA0bI, KOTOPbIE ONPee/sIIOTCs 3aKOHOIaTeIeM
VI OTPKAIOTCS B IOPUANYECKMX KOHCTPYKIVSAX CTaTell 4epe3 KOMMdeCTBEHHbIe
IapaMeTpbl CTOMMOCTHBIX KpuTepreB. ColmanbHO M 9KOHOMUYECKN-000CHOBAH-
HOe 3aKpeIUIeHle VX TapaMeTpoB (3Ha4eHNIT) AB/IAeTCA ycnoByeM 3¢ PeKTUBHO-
CTU TPUMEHEHUS YTOMTOBHO-IIPABOBBIX Mep BO3[ECTBUs B chepe IKOHOMUUE-
ckoit estenpbHOCTH. OubouHOe, GopManbHOE 3aKpelIeHIe KOMNYeCTBEHHBIX
IapaMeTPOB CTOMMOCTHBIX KPUTEPIEB JAHHBIX MPECTYIUIEHNIT BIIEYET 3a COOOIL:
a) Ype3aMepHOe CHIKEHNE «II0OPOra» YTOTOBHOI OTBETCTBEHHOCTH C PACIIMPeHN-
eM cdepbl IeiCTBYS YTOTIOBHOTO 3aKOHa, 1100 0) He0OOCHOBaHHOE €ro IO HATHE
0 «IUTAaHKW», VCK/TIOYAOIeil BOSMOXKHOCTD NPYMEHEHMsI YTOIOBHO-IIPAaBOBBIX
HOPM, /60 B) c1abyio auddepeHnnanmo yrol1oBHON OTBETCTBEHHOCTH 110 CTe-
e’y o01eCTBEHHON OIACHOCTI.

AHanus CTaTMCTUYECKUX JAHHBIX IPUMEHEHNS POCCUIICKOTO YTOTOBHOTO 3a-
konomarenbcTBa (otyer 1-EI'C LICU OKY «I'MIAL] MBIl Poccun») 3a mocneq-
Hee JeCSTUIETIE TI03BO/IMI YCTAHOBUTD MEPUO/BI KOHKPETHO-3MU30ANIECKIUX U
CKauKOOOpa3HBIX YBENNYEHNIT KOMMYECTBEHHBIX XapaKTEPUCTUK CTOMMOCTHBIX
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IIoKa3aresieil KpUMIHOOOPa3yIOMMX 1 KBaIM(PUIIMPYIOIINX IPY3HAKOB COCTABOB
paccMaTpuBaeMbIX npectymieHuil. Tak, B cdepax ¢punancos™ (cr. 174 u 174'),
TaMOXKEHHOII ieATeNnbHOCTH (CT. 194) 1 BaymoTHOTO perynupoBanus (cT. 193) aTo
CTajI0 CIEeCTBMEM HU3KOIO IPVMEHEHMA NaHHBIX YTOJIOBHO-IIPABOBBIX HOPM:
HayuHadA ¢ 2010 r. KOMM4eCTBO 3aperNCTPUPOBAHHBIX IPECTYIITIEHUI, IIPEYCMO-
TPEHHDIX IaHHBIMM CTaTbsIMMU, PE3KO CHMU3MIOCH: 1O cT. 174 YK PO B 2010 . —
Ha 31,6%, B 2012 1. — Ha 70,6%; o ct. 174! YK P® B 2010 1. — Ha 80,4%, B
2012 rr. — Ha 95,7%; 1o ct. 194 YK P® B 2010 1. — Ha 66,3%, B 2012 IT. — Ha
75%"°. Heo6X0mMOCTDb MCIpaB/IeHNs JAaHHOV CUTyaluy oOyC/IOBM/IA pelleHye
3aKOHOJIaTe/A IIOHMU3UTD KOMNYECTBEHHbIE ITapaMeTPbl PacCCMaTPUBAEMbBIX CTOM-
MOCTHBIX KpPUTEpUEB JIO YPOBHA, /Ie/ICTBOBABILETO 10 VX ITOBBIILIEHNUA MO0 He-
3HAYUTEIbHO MPEBBIIIAOIIETrO UX.

KonnuectBeHHble TapaMeTpbl CTOMMOCTHBIX KpUTEpUEB B HACTOsALIee BpeMs
OIIpefie/ieHbl B aOCOMIOTHO-OIIpe/ie/IeHHbIX cyMMax. [lo kpuTepnio pacrpocrpa-
HEHUS B YTOJIOBHO-IIPABOBBIX HOPMaX MX MOXKHO Pasje/nTh Ha 0OLIMe U 4acT-
Hble. O61IVIe KONYeCTBeHHBIE ITapaMeTPhbl KPYIIHOTO U1 0000 KPYITHOTO yiiep6a,
JOXOfa M pasMepa 3aKpeIIeHbl B mpuMedaHuy kK cT. 170> YK PO, a yactHble —
B IIPMMEYAHMAX K KOHKPETHBIM CTAaTbAM PacCMaTPUBAEMOI ITIaBBbI.

B HacrosIee BpeMs 0OLIMIT KOMMYECTBEHHBIN ITapaMeTp KPYIHOTo yiiep6ba,
noxoya u pasmepa i ueneit 1. 22 YK P® cocrasnser 2 250 000 py6., a oco6o
KpPyIHOro — 9 MyH. py06. [leiicTBYe HaHHBIX TapaMeTPOB PACIPOCTPAHAETCA Ha
IIOYTH IIOJIOBMHY PacCMAaTpUBaeMbIX YTOJTOBHO-IIPAaBOBbIX HOPM JaHHO IJIaBbI
(cr. 170%171,171',172,172%, 175, 176, 177, 183, 186, 191, 192, 195, 196, 197, 198).
[1/1s1 3HaUMTENBHOI YaCTV 9TUX YIOJIOBHO-IIPAaBOBBIX HOPM KPYIIHBII yiiep6, fKo-
XOfl I pasMep ABIAITCA KOHCTPYKTMBHBIMM NPU3HAKaMM, CTABALMMHU B 3aBU-
CUMOCTb KPMMMHA/IN3AUUN JAHHBIX JEAHUI OT X CTOMMOCTHOTO BBIPa>KEeHMS.
Vckmoyenue cocTaBisamwoT CT. 175, 183, 186, B AMCIO3NLMAX KOTOPBIX CTOMMOCT-
Hble KPUTePUY SABJIAIOTCS UIIb KBaMNUIVIPYOIUM IIPU3HAKOM, OTATYaIOIM
YTOJIOBHYIO OTBETCTBEHHOCTD.

B oTnmdne ot 06myx KomdecTBeHHBIX IapaMeTPOB KPYITHOTO 11 0c000 KpyTI-
HOro yuiep6a, foxoa 1 pasmepa, cdepa feliCTBI YaCTHBIX IIapaMeTPOB OTPaHM-
YeHa paMKaMI OJTHOJI OIIpefle/IeHHOM CTaThby MO0 TPYIIIBI CTaTell, BhIAETeHHbBIX
0 TIOABUAOMY (TPYIIIOBOMY) OOBEKTY IpecTyIUleHns. JacTHble KOMNYeCTBeH-
Hble TTapaMeTpbl pacCMaTpPUBAEMBIX KPMMIHOOOPA3YIOMMX IIPU3HAKOB IIpVIMe-
HAIOTCA B 60JIee 4eM II0JIOBMHE YTOJIOBHO-TIPaBOBBIX HOpM I/ 22 YK PO (cT. 169,
4. 3-6 c1. 171' m ct. 1712, 1717, 174, 174, 178, 180, 185-185%, 185°%, 191%, 193, 193},
194, 198-199%, 1993 1994, 200!, 200% 11 200°). B HMX YacCTHBII KOIMYECTBEHHBII I1a-
paMeTp VHAVBU/IYaIeH U paBeH KOHKPeTHON aOCOTIOTHO-OIIPeie/IeHHOI CyMMe.

" Cm., Hanp.: VIHcTUTYTHI PrHaHCOBOI 6e3omacHocTy / VI.VI. Kyuepos, H.A. IToBeTkuHa, O.A. Ako-
s [u gp.]. M.: THOPA-M, 2017. C. 120.

> Cwm.: Egunbiii oruer o npecrynuoctu. M.: MBI Poccnn, 2011, 2012, 2013.
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YunrpiBasg aOCONMIOTHYIO OIIPefie/IeHHOCTh KOMMYECTBEHHBIX IIapaMeTpoOB
CTOMMOCTHBIX KpUTepUeB KPYIIHOTO yiiep6a, JoXofia ¥ pa3Mepa B KOHCTPYKIIN-
AX IPeCTYIUIeHNiT B cepe SKOHOMIUIECKOII JIeATeIbHOCTY, He/lb3sl He 3aJaThCA
BOIIPOCAMU: IO KaKOMY IpPUHINITY (METOAY) 3aKOHOJaTe/Ib OIpefe/iieT MOPOr
YTOJIOBHOJ OTBETCTBEHHOCTM 3a IPECTYIUIEHNS B chepe SIKOHOMUYECKON fes-
TEIbHOCT, OTOXXIECTBJIAA ero abCOMIOTHO-OIPe/ie/IeHHBIMY CYMMaMIU /I KOH-
KPEeTHBIX YTOTOBHO-IIPAaBOBBIX HOpM? KakuMy KpUTepusAMU OH IIPM 9TOM PYKO-
BOZICTBYETCS?

B moucke OTBETOB NOCPEACTBOM MCTOPUYECKOTO ¥ CUCTEMHOTO aHA/IN30B,
apu@MeTNYeCKNX PacuyeToOB U MCIIOIb30BAHNUA MaTeMaTU4YeCKON JOTMKM OblTa
OIlpefie/ieHa 3aKOHOMEPHOCTD, PAacKpBIBAIOIIAsl JIOTMKY 3aKOHOHATENIS B 3aKpe-
IJICHUY CTOMMOCTHOTO BBIP@XXEHV KPYIIHOTO ¥ 0C060 KPYIHOTO yep6a, pas-
Mepa 1 goxoja 1 uMmemwomasa Hayasa eme B YK PCOCP 1960 r.

Ananmns YK PCOCP nokasbiBaeT, 4TO UCCIeyeMble KOIMYeCTBEeHHbIe TapaMe-
TPbI CTOMMOCTHBIX KpUTepyeB ObLIN YCTAHOBJIEHBI C MOMEHTA 3aKpeIUIeHNs YTo-
JIOBHOJI OTBETCTBEHHOCTM 32 9KOHOMIYECKIE IPaBOHAPYIIEHNS, IIOCATAIONINE Ha
3apOXKZIAaBIIVECs B TO BpeMsI IIPaBIJIA VI YC/IOBYIS Be€HVIA IIPeIPYHUMATEeIbCKOM
pesaTenpHOCTH (CT. 1522, 162°, 1627, 162" YK PCOCP). [Ipn KxpuMuHanusanum u
dbopMynupoOBaHNY COCTABOB JAHHBIX IIPECTYIUICHMIT 3aKOHOAATENb JICII0/Ib30BaT
KO/IMYECTBEHHBIII ITapaMeTp CTOMMOCTHOTO KPUTEPVs XUILEHUI TOCyAapCTBeH-
HOJI 11 001[eCTBEHHON COOCTBEHHOCTH, KOTOPBI I KPYITHOTO pa3Mepa ObI 3a-
KpeIUleH B cyMmMe 50 MIHMMa/IbHBIX pa3MepoB OIUIaThl Tpyza (ganee — MPOT)'S,
a 0c000 KPYIHBIN pa3Mep YCTaHOBJIEH MICXO/A V3 €T0 COOTHOLIEHNA K KPYITHOMY
pasmepy kak 3:1 (150 MPOT).

B mocnenyromue ronpl paccMaTpuBaeMble KOMMYeCTBEHHbIE TapaMeTphl CTO-
VIMOCTHBIX KpuTepues mpu 3akpervtenyun ux B YK PD B kauecTBe KOHCTPYKTUB-
HBIX ¥ KBIMPUIMPYIOMINX IIPU3HAKOB KaK BHOBb KPMMIHA/IM3VPOBAHHBIX, TaK
VI IIpEeTePIIeBIINX I0PUANKO-TeXHIYECKVIe I3MEHEHsI YTOJIOBHO-IIPABOBBIX HOPM
OBV yBe/TMYeHbI B HECKONIBKO pa3. Tak, KOMMYeCTBEHHBIN TapaMeTp KPYITHOTO
ymep6a 1 goxopa 6bu1 yBenudeH B 4 pasa (¢ 50 MPOT mo 200 MPOT), a pna
oco60 kpynHoro — B 3,33 pasa (c 150 MPOT go 500 MPOT). BeposTHo, yBemm-
JeHJe KOMYeCTBEHHBIX NTapaMeTPOB CTOMMOCTHBIX KPUTepHeB ObIIO CBA3AHO C
TeM, 4To pasMep MPOT na MoMeHT paspaboTtku YK PO ¢ yyeToM cTpeMuTenbHO
IPOTEKAKIUX B 001IeCTBE COLMATbHO-5KOHOMUYECKNX IPOLIECCOB HE COOTBET-
CTBOBAJI YPOBHIO XM3HU U 9KOHOMIYECKOII JIeAITeIbHOCTY, IOTOMY 3aKOHOZATENb
B Le/IAX M30eXaHVA Ype3MePHOI KPYMIHAIN3AINN SKOHOMIYECKIIX OTHOLICHWI
HOBBICYJT «KPUTUIECKUI TIOPOT», OTPAKAIOINI HIDKHIOI TPaHMIly XapakTepa I
CTeIleHM 061IeCTBEHHOI OIIACHOCTY pacCMaTPUBaeMbIX IIPaBOHAPYIIEHNMIL.

16 O BHeceHMN M3MEHEHWIT U JONONHEeHNIT B YronoBHblil Kopiekc PCPCP, YronoBHO-1Ipoleccyab-
nb1it PCOCP 1 Koprekc PCOCP 06 afMyHICTpaTUBHBIX ITpaBoHapyiienusax: 3akon PCOCP or 05 pexa-
6ps 1991 1. Ne 1982-1 (yrpatun cuny) // CIIC KoncynpsrantlInoc.
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Cnenyroliee MOBbIIIEHNE «IJITAHKM» YTOTOBHOI OTBETCTBEHHOCTH ITPON3OILIIO
¢ npunatueM PenepanbHoro 3akoHa ot 8.12.2003 Ne 162-P3. 3akoHOaTEND HE
TOJIBKO OTKA3aJICA OT OLIeHOYHBIX IIPU3HAKOB B KOHCTPYKIMAX HOPM IIPeCcTyIIe-
HUIT B cepe SKOHOMUIYECKOI IeATETbHOCTH, HO 1, POPMa/IbHO OIIpeie/Iss CTO-
MIMOCTHBIE KPUTEPUM KPYITHOTO ¥ 0c000 KPYIHOro yiep6a, JoXofa 1 pasmepa
B HOBOM KaueCTBEHHO-KOIMYECTBEHHOM BbIPA)K€HWM, U3MEHUTT OPANOK X VC-
9VC/IeHNs: ObIT IPOM3BeeH IepecdyeT KOMMIeCTBeHHbIX TapaMeTPOB CTOMMOCT-
HBIX KPUTEPMEB U3 KPaTHOTO BbIpaXeHMs 10 orHomeHuo k MPOT B abcomoT-
HO-OIIpefie/leHHbIe CyMMBL. J[/1s mepecyeTa KpyIHOTO yiep6a, JoXo#a 1 pasMepa
B KayecTBe 6a30BOr0 KPaTHOTO BbIpaKeHuMs OblIo mcnonb3oBaHo 500 MPOT,
ABJIABIINXCA 10 3TOTO KOJIMYECTBEHHBIM IapaMeTpoOM KaK KPYIHOTrO pasMepa
(ct. 191, 192 YK P®), Tak 1 0cob60 KpymHoro yiep6a, roxopa u pasmepa (ct. 171,
171%, 172, 198 YK P®). Cpepuuii pasmep MPOT B 2002-2003 IT. COCTaB/IAN OKO-
710 500 py6."7, m03TOMY IpY IIPOBEIEHNY HECTTOXKHBIX apu(MeTIYeCKIX pacyeToOB
MO>KHO TIOACYMTATh, 4TO cyMMa 250 ThIC. py0. cTaja COOTBETCTBOBATH OOIIeMy
CTOMMOCTHOMY BBIP)KEHIIO KPYIIHOTO yIIep6a, J0X0/a 1 pa3dMepa B paccMaTpu-
BaeMoll rmaBe YK P®. AnanornyHas 3aKOHOMEPHOCTD NPOABIAETCA NPU OIpe-
JIeTIEHUM 3TUM >Ke CIIOCOO0M OOILEero CTOMMOCTHOTO BBIpaKeHUA 0c000 KpYII-
HOro yIep6a, JoXofa 1 pasMepa, 3aKpelieHHOTO B 3aKOHe B CyMMe 1 MJIH. pyo0.
Ho B 3TOM cydae B KadecTBe 6a30BOr0 KPATHOTO BBIP)KEHM 110 OTHOIIEHNIO K
MPOT 65110 ncionpzoBano 2000 MPOT, sBasBIINXCS paHee YaCTHBIM KOTu4e-
CTBEHHBIM ITapaMeTPOM KPYIIHOTrO pasMmepa B CT. 174, 1741, 185, 185' YK P®.

«CTOMMOCTHBIV IIOPOT» YTOMIOBHOJ OTBETCTBEHHOCTH IO YIOJIOBHO-IIPaBO-
BbIM HOpMaM I71. 22 YK P® rtaxke nosbimascsa B 2010 u 2016 rr. C npuHATHEM
QepnepanbHoro 3akoHa oT 7.04.2010 Ne 60-D3 «O BHeceHUM M3MEHEHUI B OT/Ie/b-
Hble aKTbl Poccuiickoit Pepeparym» obliee CTOMMOCTHOE BBIPaXKeHIe KPYITHOTO
yiiep6a, [oxofa U pa3Mepa i yro0BHO-TIPaBoBbIX HOpM /1. 22 YK P® 6110
yBemmaeHo fio 1,5 MiH. py6., 0co60 KpymHOro — 1o 6 MiH. py6.'® B pemrenvn 3a-
KOHOfIaTesIsA 00 YCTaHOBJICHUY Pa3MepOB YKa3aHHBIX CyMM IIPOSIB/IAETCS CIeYI0-
I1ast 3aKOHOMEPHOCTD: YBe/IM4eHe KONIeCTBeHHBIX IIapaMeTPOB CTOMMOCTHBIX
KpUTepyeB IIPOU3BEJIEHO 3a CYeT MHGJIALVIOHHOI HEKCcaluy 3a nepuox ¢ 2004
no mMapt 2010 rr. paHee ycTaHOBNIEeHHBIX 250 ThIC. ¥ 1 MJTH. py6., YMHO>KEHHBIX
Ha K09 PuimenT 3. BeposaTHO, 9TOT K09 PUIIMEHT IpUMeHEH 3aKOHO/jaTeIeM B
CBSI3M C T€M, YTO OJHA JIMIIb MHJEKCAI[UA KOMNYeCTBEHHBIX ITapaMeTpPOB CTOU-
MOCTHBIX KPUTEPYEB B 3aBUCHMOCTH OT MHQIALVIN IPUBEJET K Ype3MEPHOIL KPI-
MUHA/IV3ALY 9TON Cephl.

7" [IMHaMMKa MUHMMAaJIbHBIX pasMepoB OIUIAThI TPyAa [DmekTpoHHbII pecypc]: // URL: https://
www.assessor.ru (fara obpaenns: 07.05.2018)

8 @enepanbHblil 3aKoH OT 7.04. 2010 Ne 60-O3 «O BHeceHNN M3MEHEHMIT B OT/e/IbHbIE 3AKOHOJA-
TenbHble akThl PO» // C3 P®. 2010. Ne 15. Cr. 1756.
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OTHU NpenoNnoKeHns MOATBEPXKJAITCA eMICTBUAMIU 3aKOHOATeNs, YBeu-
gyBIIero B 2016 I. KoMM4ecTBEHHbIe TapaMeTpbl JaHHBIX CTOMMOCTHBIX KPUTEpH-
€B HeCKOJIbKO MIHaue — TOJIbKO 3a CYeT MHQIALOHHON MHAEKCAlM paHee yCTa-
HOBJIEHHBIX 1,500 M/IH. 1 6 MH. py6."” JlaHHOe 0OCTOATENLCTBO OODBACHACTCA
TeM, 4TO B Poccuu HaumHas ¢ 2013 1. HabmomaeTcsa TeHAEeHINA K CHIDKEHUIO 9KO-
HOMMYECKMX ITOKa3aTesieil M YPOBHA )KM3HM Hace/leHNsA. B cBA3M ¢ 3TUM 3aKOHO-
faTesb, BEPOATHO, MMOCUNTA/ JOCTATOUYHBIM OTPaHMYUTBHCA ML VHJEKcalyein
paHee JIe/ICTBOBABIINX KONMMYECTBEHHDIX TAPAMETPOB CTOMMOCTHBIX KPUTEPHEB,
3aKpenuB TeM CaMbIM HBIHe JIeJICTBYIOLIMEe KPYIHBIN yiep6, ToXon U pasMep B
cymme 2 MyH. 250 ThIC. py6., 0c000 KPYIHBII — 9 MIIH. pyo6.

B oTHomIeHMM YaCTHBIX KOMMYECTBEHHBIX IIApaMeTPOB CTOMMOCTHBIX KpUTe-
p1eB, 3aKpeI/IEHHBIX B IIPYMeYaHNAX K CTaThAM I71. 22 YK P®, MOXXHO OTMETHUTD
CXOJHYIO C OOIMMM IapaMeTpaMyl 3aKOHOMEPHOCTb (POPMUPOBAHMs, PA3BUTHUA
¥ IlepecdeTa OT KpaTHOro 1o orHomennto K MPOT BolpakeHnsa B abCOMOTHO-
oIpefie/IeHHble CYMMBbI 1 3IIM30M4eCKOr0 YBeIMYEeHM s UX BeIMYMH C HEKOTOPbI-
MU VICK/IIOUEHMAMU. [JaHHbIE UCKTIOYEHNA CBA3aHbI C BHECEHMEM 3aKOHOMIATENIEM
OTZe/IbHBIX MHAVBUAYAIU3UPYIOIMX M3MEHEHNI, a TaKXKe C KpMMMHAIu3almen
OIpefie/IeHHbIX 9KOHOMIYECKMX IPABOHAPYILEHMIT, OCHOBAHHO} Ha BbIe/NeHNN
CTOMMOCTHBIX KPUTEPMEB CMEKHbIX COCTABOB IIPECTYIUIEHNI C Y4eTOM 3aKOHO-
IaTe/IbCTBA, K KOTOPOMY OTChUIaeT O/TaHKeTHAs yrOJIOBHO-IIPaBOBas HOPMa.

XapakTepusys 3TV UCKIOUYeHNA U3 001eil 3aKOHOMEPHOCTH, CTIefyeT OTMe-
TUTDb VHAVBU/IYaTbHOCTD UX Pa3BUTHA: (aKT HeMHAeKcauy B 2016 I. cTonMocCT-
HBIX KpUTepueB KpymHoro yiep6a B cT. 169 YK P® u xpymnHoro u oco6o xpyn-
HOTo pa3MepoB B CT. 171 YK P® (coxpanensr undpsl 1,5 MIH. 1 6 MIH. pyb.);
noHyKeHue B 2014 1. ¢ 1,5 MyH. 0 250 TbIC. py6. KOMMYECTBEHHBIX TapaMeTPOB
KpymHoro yiep6a B ct. 180; nuddepeHunanio cTOMMOCTHBIX KPUTEPUEB KPyTI-
HOTO ¥ 0c000 KPYIIHOrO pa3MepoB B 4. 3-6 cT. 171! IpMMEHUTENBHO K IIPOJO-
BOJIbCTBEHHBIM TOBApaM, a/JIKOTO/IbHON MPOAYKIUY Y TAOaYHBIM U3E/TNAM.

AHanorn4Ho Bpaspes 06111eli 3aKOHOMEPHOCTY IIPOC/IeKUBAETCs creruduka
B Pa3BUTUM CTOMMOCTHBIX KpuTepueB B cT. 178 u 185, 185!, 1857, 1857, 185*, 185°
YK P®, KoTopble B OIpe/ie/IEHHBIN TIEPUOJ], CBOETO PA3BUTHA B CUTy BHECEHHBIX
3aKOHOJaTe/IeM M3MEHEHMII TI0 BEIMYMHE CTaMM OTAMYATbCA OT OTOXKJECTBIAB-
IIMXCA paHee KOMMYeCTBEHHBIX ITapaMeTPOB MPeCTYIUIeHN, TPeJyCMOTPEHHbIX
cT. 174 u 174" xopmekca.

OTK/IOHEHVs OT OOIIMX 3aKOHOMEPHOCTEI, IIPOC/IeKMBAIOLIECS B Pa3BUTAN
YJACTHBIX KONMMYECTBEHHBIX IapaMeTPOB CTOMMOCTHBIX KpPUTEPMEB, BbIIIENpUBe-
IleHHBIM He OIPaHNYMBAIOTCA. B 3aKOHOTBOPYECKOII eATe/TbHOCTI IMEIOT MeCTO
KOHKPETHO-3IM30AM4YeCKOe U CKaYKOOOpa3HOe yBelIndeHNe U CHYDKeHUe KO-

1 ®epepanpHblit 3aK0H 0T 3.07.2016 Ne 325-D3 «O BHeceHNu U3MEHEHNIT B YTOTOBHBIN KofeKe Poc-
curickont ®efiepanyu 1 YromoBHO-TIpoOliecCyanbHbll KofeKe Poccuiickoit @emepamym» // Poccmiickas
razera. 2016. Ne 149.

131



Poccurickoe npaBo: COCTOSIHNE, NMepCrieKTUBbl, KOMMEHTapuUn

YeCTBEHHBIX XapaKTepUCTUK CTOMMOCTHBIX KpUTepyueB IpecTyIUIeHnit: B cdepe
TaMO>KEHHOI1 JiesiTennbHOCTH (CT. 194) m BamoTHOTO perynupoBanus (cT. 193), a
TaK)XXe YCTaHOBJ/IEHME CHelM(UIeCKOT0 CJIOKHOTO IOfiCYeTa CTOVMOCTHOTO BbI-
pakeHMs HAJIOTOBBIX IpecTymeHuil. Kpome Toro, Ha mpumepe yrojaoBHO-IIpa-
BOBBIX HOPM, IIpeflycMOTpeHHBbIX cT. 191' 1 200' YK PO, npocnexusaercs crien-
nduKa 3aKperjieHus CTOMMOCTHOTO BbIPaXXeHNsI KPYIIHOTO ¥ 0C060 KPYIIHOTO
pasMepa, 00yC/IOB/IeHHAs OIpee/leHleM VX KOMMYeCTBEHHBIX MTapaMeTpOB JC-
XOfIsl U3 CTOMMOCTHBIX KPUTEPMEB CMEXHBIX COCTABOB IPECTYIICHUI APYroi
PasHOBMIHOCTH /MO0 113 3aKOHOJATEIbCTBA, K KOTOPOMY OTChIIaeT O/1aHKeTHas
HopMa. Tak, Ipy KpUMMHAIN3AUNN IPeCTYIJIeHNs, TPeJyCMOTPEHHOro CT. 191!
YK P®, konmuecTBeHHBIN ITapaMeTp KPYIHOTO pasMepa ObUI 3a/IMCTBOBAH Y
CMEXXHOII HOPMBI, YCTAaHOBJIEHHOI B CT. 260, a B cT. 200" — 13 TaMO>K€HHOTO 3a-
KOHOJIaTe/IbCTBA.

Hecmorpst Ha pasHOOOpasue MCCIeyeMbIX MCKIIOYEHNI, TIPOSIB/ISIOMMXCS B
PasBUTUM TeX VIV VHBIX YaCTHBIX KOMMYECTBEHHDIX TAPAMETPOB CTOMMOCTHBIX
KpUTEpUeB MPeCTYIJIEHNII B cepe IKOHOMUYECKOI [esATeTbHOCTH, UX [0S He
TaK 3HAYMTE/IbHA, YTOOBI IepeYepKHYTh YCTAaHOB/ICHHYIO 3aKOHOJATeleM 3a-
KOHOMEPHOCTb (OPMMPOBAHMS KOMMYECTBEHHBIX XapaKTEPUCTUK KaTeropuii
KPYITHOTO 11 0c000 KPYIHOTro yuiep6a, foxoza 1 pasMepa B KOHCTPYKIVAX HOPM
O NIPECTYIIeHNUsAX B chepe SIKOHOMIYECKOI [IesITeNbHOCTU. ITY UCKTIOYEeHNS He
MIPOTUBOPEYAT BbIABIEHHBIM IPYHIUITY 3aKpeI/IeHNA KOMMYeCTBEHHbIX ITapaMe-
TPOB CTOMMOCTHBIX KPUTEpUEB, 3TallaM M 3aKOHOMEPHOCTAM UX pa3BUTUA U B
L[eJIOM TIPOAB/IAITCA TONbKO B HEKOTOPBIX M3bATUAX, YKa3bIBAIOUIMX Ha OIpe-
IelleHHble OTKJIOHEHN BO BpeMEHM U B pasMepax KOPPeKTUPOBOK UX BeTNYNH.

Takum 06pa3oM, McCCIefoBaHMe BOIPOCOB JIOTMKM U CUCTEMHOCTHU 3aKOHO-
[aTe/IbHOTO MOAXOofa K onpefeneHnio B I71. 22 YK PO KOHKpeTHbIX MapaMeTpoB
(cymM) KpymHOTo 1 0co60 KpYIHOrO yiuep6a, JOXO#a 1 pasMepa B COCTaBax
HIpecTyIUleHuii B cdepe SKOHOMUYECKON [esITeNbHOCTU IIO3BONIMIO BBISBUTD
3aKOHOMEPHOCTb (POPMMPOBAHMA U M3MEHEHNS KOMMYeCTBEHHBIX ITapaMeTpPOB
paccMaTpuBaeMbIX CTOMMOCTHBIX KPUTEPUEB, COCTOAIIYI0 B IEPBOHAYAIbHOM
3aKpeIUIeHNM TaK/X ITapaMeTpoB o oTHoIeHno K xuiieHneM B YK PCOCP (3a-
teM B YK P®) B MPOT c nocenyonmum pacupocTpaHeHeM UX Ha MHbIe 9KO-
HOMIYECKYIe IIPeCTYIUICHNS U TIePecIeTOM B a0COTIOTHO-OIIpefie/IeHHbIe CYMMBI,
IIOCTETIeHHBIM ¥ TTIO9TAIIHBIM HOBBILIEHNEM B 3aBUCUMOCTY OT MHQIALUY U PO-
CTa YPOBHA >KM3HIL.

CHOPHOCTb ¥ COMHUTENBHOCTb 0OOCHOBAHHOCTY 3aKOHOJATENTBHOTO TIOJIX0-
Jla K 3aKpeIIeHNI0 KOMMYeCTBeHHbIX ITapaMeTPOB KPYITHOIO U 00060 KPYITHOTO
yiep6a, foxoza ¥ pasMepa 00yCIIoBIIN pa3paboTKy pALOM MCCIefoBaTeIel ajlb-
TePHATVBHBIX METOJOB PACYETOB CTOMMOCTHOTO BBIpa>KEHVSI KPYITHOTO U 0c000
KpYIHOro yiep6a, Joxona 1 pasMepa s 1eneii crareit 1. 22 YK PO.
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I[Tpesxzie YeM pacKpbITh UX, 11e/1eCO0OPa3HO AaTh Pa3bsCHEHNE VICIIONb3yeMOMY
IIPY 9TOM MHCTPYMEHTAapUI0 — AeUHUIAM «II0Ka3aTeNb, BeIMYMHa, IapaMeTp,
3HaueHye». [loy MokasaTesleM B HACTOSAIEM JICCTIEOBAHNM TIOHVMAeTCA BbIpa-
YKeHHas 4MC/IOM XapaKTepUCTUKA KaKOTo-Inb0 CBOVICTBA SKOHOMUYECKOTO 00b-
eKTa, Ipoljecca WIN pelleHnA”; MO BeINYMHON — KOMMYECTBO B JICHEKHOM
BBIpQKEHNUN'; TIOJf TapaMeTPOM — CBOJICTBA U XapaKTEPUCTUKY 0OBEKTa, sIB/Ie-
HMSL, IPOIIecca, COOBITNA, MMEIOIIVe OTIpefie/IeHHbIe 3HAUeH; TI0]] 3HaYeHVeM —
OLIeHKa Be/IYMHBI B BIJIe HEKOTOPOTO YNC/Ia IIPUHATHIX /1A Hee efyHNIII>.

AHanus anbTepHATMBHBIX METOJOB IIOfiCYeTa CTOMMOCTHBIX KPUTEPUEB IIO-
3BOJIAET BBIIE/IUTD TPU OCHOBHBIX ITOfIX0Za: 1) opreHTMpoBaHMe Ha 6a30BbIe I10-
KasaTe/lVl MMH/MAa/IbHOTO YPOBHSA I0XOJa HACe/IeHN; 2) MOAICUeT VICXOMA U3 pas-
Mepa KpYIIHOro yiiep6a XuleHuis; 3) onpenenenne pasmepa yiiep6a 13 cpegHmx
BE/IMYVH VICXOJS U3 CYIeOHOI U C/IeICTBEHHON MPAKTUKIL.

Kacasicp mepBoro mopxopa, ciefyeT OTMETUTh METOMKY pacdeTa KPYITHOTO
yiiep6a, OCHOBaHHYI0 Ha KPMMMHOTIOIMYECKON XapaKTepUCTUKe ITOTepPIeBIINX,
npepnoxennyo C.JI. MypsakoBbiM. B maHHOJ MeTOiMKe 3a OCHOBY pacyeToB
B3AT pa3Mep CPeIHErofj0BOi MEeHCUY, ABJIAIIUIICA JOXOZOM Hanbosnee yA3BU-
MOJ1 1 HaVIMeHee ofecIiedeHHOI TPYIIIbl HaceneHus. 110 ero MHEHIIO, KPYIIHbII
pasmep yuiep6a B KOHCTPYKIMsAX HOpM I71. 22 YK P® fomkeH OTOXXAeCTBIATHCA
CO CPeIHErofIOBBIM pa3MepoM IeHcuM U ObITh AnuddepeHnpoBaH B 3aBUCUMO-
CTM OT €ro BUJA U OT TOTO, KOMY OH IPUYMHEH — (PU3NIECKOMY U I0PUANIECKO-
My nuny. [Ipy 3TOM KpyIHBII pasMep MpsAMOro yiepba 1 yrylieHHOI BBITOABI
JOJDKEH COOTHOCUTDBCS Kak 1:2 it pusudeckoro nuua u Kak 1:5 — mis opuu-
4eCKOoro®.

JlaHHas MeTOfMKa BeCbMa COMHMTe/IbHA 1 HecoBeplIeHHa. HecoBepireHCcTBO
JIAHHOTO TTOAXO/a CBA3aHO MPEXe BCEro ¢ LIMPOKUM pasHOOOpasueM NpUMeHs-
eMBIX JI/IS TIOfiCYeTa BE/IMYMH, B YAaCTHOCTU pa3Mepa NEeHCUM U IPO>KUTOYHOTO
MIHJMYMa B OIIpefie/IeHHbIX CYObeKTax Qemeparyy, MUHUMAIbHOTO pasMepa
OIUIaTBhI TPYAA, CPeSHEMECIIHOTro 0011ero 3apaborka (joxona) rpak/jaHIHA U ero
CeMbli, COBOKYITHOTO MECSYHOTO JIOXOa CyObeKTOB 9KOHOMMYECKON esATeNb-
HOCTHU. Bce 3TO BHOCKUT Heolpee/IeHHOCTh B OKOHYATE/IbHBIN IOfCYeT KOJde-
CTBEHHBIX ITapaMeTPOB CTOMMOCTHBIX KPUTEpUeB ¥ OTUETIVMBO IPOABJAETCA B

% CM.: DKOHOMMKO-MaTeMaTIIeCKuit c11oBaphb [IneKTpoHHblit pecypc]: // URL: https://economic_
mathematics.academic.ru/3396# (mara obpamennsi: 25.04.2018)

21 Cm.: HoBbliI TONKOBO-CTIOBOOOPA30BaTE/IbHbIN C/IOBAPb PYCCKOTO sA3bIKa [DNIEKTPOHHBIN pe-
cypcl: // URL: http://efremova-online.ru/ (zara o6pamenns: 25.04.2018)

2. Cm.: TonkoBblIit cTIOBapb PyCccKOro sisbika JIMutpresa [InexTponusiit pecypc]: // URL: https://dic.
academic.ru/dic.nsf/dmitriev/3408/ (rara o6paienns: 25.04.2018)

3 Cm.: Mypsaxos C.JI. DKOHOMMYECKUE OCHOBAHUS YTOTOBHO-IIPABOBOrO 3ampeTa / YTOIOBHO-
IIPaBOBOII 3ampeT 1 ero 3P PeKTUBHOCTL B 60pbOe ¢ COBPEMEHHOII IPeCTyNHOCTbI0. COOPHIK Hay4HbIX
Tpynos. Caparos: Carennur, 2004. C. 73.
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CBSI3M C HEOOXOMMOCThIO I depeHIanny CTOMMOCTHBIX KPUTEPUEB B 3aBU-
CHMOCTH OTTOTO, KTO SIB/ISIETCS IOTEPIEBLINM, pusndeckoe MO0 0puaIecKoe
JIALIO.

B pamkax BapmaHTa 3aKOHONATETbHOTO IOAXOAA IIOACYETA CTOMMOCTHBIX
KpUTEpeB, OPUEHTUPOBAHHOTO Ha pa3Mep KPYIIHOTO yliepba XUIEeHN, pes-
JIO)KeHa METOAMKA IIOfiCYeTa CTOMMOCTHBIX KpUTEpMeB [ He3aKOHHOTO IIpef-
IPYHUMATEIbCTBA KaK CpefjHee KOMMYeCTBEHHOE BhIPaXKeHNE B BIJle OTHOIICHVS
CTOMMOCTM KPYIIHOTO yliep6a HeHaCU/IbCTBEHHBIX XUILEHNMI U CPeJHEero IoKa3a-
Te/sl CAHKIVM B BUJE JIVIIEHVs CBOOOIBI HeHACHIbCTBEHHBIX XMIIEHNUI, YMHO-
JKEHHOTO Ha CPeJHMII IToKa3aTe/lb CAaHKIMM B BUJie JIVIIEHUsI CBOOOABI B 4. 1 CT.
171 YK P®?. Ora >xe MeTOAVKA C y9eTOM M3MEHEHsI 3HaMeHaTeJIs1 OblyIa IIpefy1o-
KEeHa JIJIs TIOfIcYeTa CTOMMOCTHBIX KPUTEPYEB OCTA/IbHBIX IIPECTYIUIEHNI B cde-
pe 9KOHOMMYECKOJT IesITeIbHOCTY, OTHECEHHBIX K KaTETOPUU CPefHelT TsKecTn™.
HecmoTps Ha Hamm4me JaHHBIX METOAMK, HEKOTOPbIE UCCIeOBATENN, 3aTparuBas
BOIIPOC O 3aKpeIIeHNY KOMNYeCTBEHHBIX IIapaMeTPOB CTOVMOCTHBIX KPUTepyeB
HPeCTYIUIeHUIT B cepe IKOHOMUYECKON JIesTe/IbHOCTY, Tpelarany BapuaHThl
TPUBUAJIBHBIX PEIIeHNII, 00YCTIOB/IEHHBIX OTOXK/IECTB/ICH)EM X C KPYIIHBIM pa3-
MepOM XUIIeHMiT*.

C mpuBefeHHBIM IIOfXOJOM TaKXKe Heb3sl COIMIACUTBHCS, MOCKOIBKY—OTO-
XJIeCTBJIEHNE KPYITHOTO yiiep6a, oXosa 1 pasMepa IpecTyIIeHUIT B cepe 9Ko-
HOMIYECKON JeATeIbHOCTY C KPYIHBIM pasMepoM XUIleH)s Hegonyctumo. To,
9TO 9KOHOMMYECKas [JesTeIbHOCTh OCHOBBIBAETCS Ha IpaBe COOCTBEHHOCTH, He
CBUJIETE/IBCTBYET O HEOOXOAVMOCTY 3aVIMCTBOBAHMsI CTOMMOCTHBIX KPUTEepHEB
xuiteHnit. IIpaBo cOOCTBEHHOCTH BBIpaXKaeT CTATMKY OOIIeCTBEHHBIX OTHOLIe-
HUI M peryimpyeTcss HOpMaMI BEI[HOTO IpaBa. B oTmune oT Hero sKoHOMuYe-
CKasl JIesATe/IbHOCTD, Pean3ys IIPaBo COOCTBEHHOCTY BO BCTYIIA€MBbIX II0 TIOBOJY
oOMeHa MaTepyalbHBIX O/1aT CBA3AX, 0OTOOpa)kaeT AMHAMMKY OOLIeCTBEHHBIX OT-
HOLIEHWIT ¥ peryIupyeTcss HopMaMy 00s13aTe/IbCTBEHHOrO IpaBa. B aTom nposs-
JIAI0TCS XapaKTepuayeMble CBOei MAaCIITAOHOCTBIO pasindns B COfepPXKaHn! 06-
IIeCTBEHHBIX OTHOIICHMIT B cepe SKOHOMUIECKON AeATe/IbHOCTI Y peaji3aliin
mpaBa co6CcTBeHHOCTH. JlaHHOE 0O6CTOATENbCTBO He MO3BOMSIET OTOX/IECTBIIATH
CTOMMOCTHBIE KPUTEPUM COCTaBOB IPECTYIUIEHNIT B cpepe SIKOHOMUIECKOI Ies-
TETbHOCTU U XUIIIEHNIA.

# Cwm.: JKepeby06 A.II. BaHKOBCKIIE KapTbI KaK IIPeMeT IIPECTYIUIEHVS, IPeAyCMOTPEHHOrO CT. 187
YK P® // Mup roctunym. 2004. Ne 1. C. 15.

» Cm.: XKunxun M.I! K Bompocy 06 yTroIoBHO-IIPaBOBOIL OLjeHKe O0IIeCTBEHHO-OIACHBIX IIOCIE]-
CTBUII B IIPECTYIICHUAX B cepe IKOHOMUUECKOI HeATenbHOCTH. COOPHUK MaTepHanoB MeXpPerio-
Ha/bHOI KoHpepeHunu: «FOpuandeckre MexaHU3MBbI 3aLUThI IPAB U CBOOON Ye/loBeKa I IPaKIaHIHA:
peruoHanpHble IpobeMbl». Xabaposck: XIASII, 1998. C. 218.

% Cm.: Yemunosa T.J]. YronoBHasi OTBETCTBEHHOCTDb 32 HE3aKOHHOE HPEeNIPUMHIMATEIbCTBO. M.:
Wuren-Cunres, C. 35.
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Taxoke HEOCHOBATETBHBIM BBIIVIAANMT HOAXOJ K IIOfICUETY KOMMYECTBEHHBIX
IIapaMeTpOB, OPMEHTVPOBAHHBIN Ha CpeJjHYEe BeIMYNHbI, BbIBEIEHHbIE IIPY aHa-
nm3e CyfeOHO U CIIeICTBEHHON MPaKTUKN®, TOCKO/IBKY ITOKa3aTelu OCTeSHNX
IIPOM3BOJHBI OT IIPABOIPUMEHNTENBHOI, @ He OT 9KOHOMIYECKOI! eI TeTbHOCTI.
Takoit opxon He OTBeyaeT TPeOOBAHVAM COLMAIBHON OOYCIOBIEHHOCTH, TaK
KaK CTOVIMOCTHBIE KPUTepUY KaK KOHCTPYKTUBHBIE IIPU3HAKY COCTABOB IIPECTY-
IIeHniT B chepe IKOHOMUIECKON IesTeTbHOCTH JJO/DKHBI BBITEKAaTh M3 CBOJICTB
9KOHOMIYECKVX OTHOIIECHMII, ONpeensieMbIX X CYO'BeKTHOI, COlepKaTeIbHOM
U TpefIMEeTHO! CTOpOHaMu. BpipaboTaHHBIE MPABOIPUMEHUTETBHON MPAKTH-
KOJI CpefHIe BeIMYVMHBI He COOTHOCATCSA C COIVATbHO-9KOHOMMYECKVIMU TTOKa-
3aTe/AMU. ITO MOXKET ObITb JOCTUTHYTO TOJIBKO KOTJa CTOMMOCTHbIE KPUTEPUN
KPYIIHOTO ¥ 0c060 KpymHOro yuiep6a, foxofa 1 pasMepa, sBJAOmyecs 00s3a-
Te/IbHBIMM IIPU3HAKaMU COCTaBOB PacCMaTpMBaEMBbIX IIPECTYIUICHNIA, TOTUIeCKN
BBITEKAIOT 113 OXPaHAEMbIX YTOJIOBHBIM 3aKOHOM SKOHOMWYECKIX OTHOIICHMIL.

Cy1LIecTBYIOT 1 MHBIE TIOAXO/BI K OIIPefie/IeHNI0 KOMYeCTBEHHbIX ITapaMeTPOB
KPYITHOTO ¥ 0060 KPYITHOTO yuiep6a, JoXofa 11 pa3Mepa IPUMEHUTENTbHO K YTo-
JIOBHO-IIPaBOBBIM HOpMaM B cepe sKOHOMUYECKOI AesitenbHOCT. OHU TIpef-
CTaBJIAIOT cO00JT OT/ie/IbHbIE METOAMKI TIOfiCYeTa, He OObeMHEeHHbIe 11 He IIOJI-
YMHEHHbIe KaKO-MnO0 efVHON KOHLEIIVM, peaansarysi KOTOPOil MO3BOJIIA
OBl YCOBEPIIEHCTBOBATDH IOJICYET KOMMYECTBEHHBIX ITapaMeTPOB CTOMMOCTHBIX
Kkputepuen. CrpaBeyInBOCTI pafy HEOOXOAMMO IPUBECTY HEKOTOPbIE 13 HUX.

Tak, O.B. boeB KpymHbIM yIiepOOM, NPUYMHEHHBIM IIpefHAMEPEHHBIM I
GUKTUBHBIM 0aHKPOTCTBOM KPEQUTHOI OpraHM3aliuy, MPU3HAET IpeBbIlIeHNe
pasMepa HEHEXHBIX 0053aTeNbCTB M 00sA3aHHOCTEN IO yIIaTe 005A3aTelbHBIX
IIaTeXeil JO/DKHMKA (KpeJUTHON OpraHu3alyy) Haji CTOMMOCTBIO MMYIECTBa
KpeOVTHOI OPTaHM3aluI Ha CYMMY, IIpeBblmanInyo 10% ot pasMepa ee ycTas-
Horo kammrtana®. A.B. BocxonoB mosaraer, 4To KPYIHBIN pasMep MPeCTYIIHO
JleTanyu3anyy TO/DKEH COOTBETCTBOBATh CYMMe, IOJIeXalieil 00s513aTe/IbHOMY
KOHTPOJIO B COOTBETCTBUM C (eflepaIbHBIM BCIIOMOTAaTe/IbHBIM 3aKOHOATENb-
crBom”. ITo muenuio B.H. ToxapeHko, KpynHbIil yiiep6d OT IpecTyIIeHnil, CBs-
3aHHBIX C BBIITYCKOM U OOpallleHVeM LIeHHBIX OyMar, JO/DKeH MCUMUCIIATHCS I10-
cpencTBOM aKcnepTHBIX pacyeToB”. C.A. Ko6neBa cunTaeT, 4To KPyIHBIil pasMep

7 CM.: Tuxon M.A. HekoTopble CIIOpHbIE BOIIPOCHI, BO3HMKAIOLINE IPY KBaIN(UKALNI IPeCTyIIe-
HUIT B cdepe sKoHOMUKM / IIpeeMCTBEHHOCTD 1 HOBALMM B IOPUAMYECKOIT HayKe. MaTepuasbl HayqHO
KOH(epeHINN a/BIOHKTOB 1 corcKarerneit. Boim. 1. OMck: Omckas akagemus MBJ]T , 2005. C. 37.

% Cwm.: boes O.B. Ykas. cou. C. 20.

* Cm.: bocxonos A.B. TlomydeHne OXOf0B IMPECTYIHbIM ITyTeM, KaK IPU3HAK COCTABOB IIPECTY-
IUICHNIL, IPEyCMOTPEHHBIX CT.CT. 174 1 174.1 YK P® / Akrya/nbHble IpO6IeMbI yTOIOBHOTO IIpaBa. M.:
MBJI, 2004. C. 92.

¥ Cwm.: Toxapenko B.H. TloHATHe, COfep)KaHMe U CTA/IUM TIPENYIPeX/IeHN IPecTyIUIeHIit B cdepe
akoHoMuku // Poccutickuit cnemoBarens. Ne 7. 2003. C. 27.
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YKJIOHEHMs OT 0053aHHOCTeI TI0 penaTpuanyi JeHe>KHBIX CPECTB JO/DKEH COOT-
BETCTBOBATb CyMMe, IIPEBBIIIAIONIEl CPETHECTATUCTUYECKYIO C/Ie/IKY BHEIIHed-
KOHOMMYECKOJI CIIeTIKM B 2 pasa’’.

Takum 006pasoM, KpUTepuyu OLIEHKM KPYIIHOTO M 0Co60 KpyIHOro yiiep6a,
dbopmupyone Te VIV Hble METOABI 11 IMTOAXO/bI pacyeTa X CTOMMOCTHBIX Xa-
PaKTepUCTVK, Ha JOKTPUHAIBHOM YPOBHe pasHoobpasHbl. [Ipencrasnsercs, 4To
U1t 060CHOBAHHOCTM 3aKpeIIeHNs KOMYeCTBEHHbIX IIaPaMeTPOB B KOHCTPYK-
IVISIX COCTABOB IPECTYIUICHNII B cepe IKOHOMUYECKOI JIesITeNTbHOCTY HeobX0-
JMMO IPUMEHWUTb HOBBINl HOJXOM, 0A3MpPYIOLINIICS Ha OLIEHKe HElOCPefCTBeH-
HOTO 00'beKTa MPeCTYIUIEHNU C TOYKY 3peHMsI 9KOHOMUYECKO COPa3MepHOCTH
97IEMEHTOB 1 TTOKa3aTesiel 9KOHOMIYECKMX OTHOIIEHNUII ¥ XapaKTepa, MaciiTaboB
IesITeTbHOCTY XO3SVICTBYIOIINX CYOBEKTOB, HeTEPMUHMPYIOLUIVX MaTepyaIbHbIA
Bpefl, IPUYMHEHHBIII OXpaHsAeMbIM O/1araM.

PaccMoTpenne maHHOTO BOIPOCa HEOOXOAMMO HAYMHATD C OIpefeieHus 06-
X KOMYECTBEHHBIX NApaMeTPOB KaTeropmil KPyIHOrO M 0CO00 KPYIIHOTO
yiiep6a, JoXoza 1 pa3Mepa yrooBHO-IIPaBoBbIX HOpM I71. 22 YK P®. [Ina goctu-
YKEHVIS 9TUX Iierielt 11e/IecO00OPa3HO PYKOBOJCTBOBATHCS OCHOBHBIMY 9KOHOMIYe-
CKVMIMM TIOKa3aTe/IsIMJ VIHAVIBY/IYa/TbHOI IIpefIPUHIMATeIbCKOI JIesITeIbHOCTY,
OCYIeCTB/IsAeMOI 6e3 00pa3oBaHMsA IOPUANYECKOTO JIMIA, TAK KaK MHAMUBUJY-
aJIbHBIE NIPEANPYHMMATENN SB/ISIOTCS CYOBEKTOM, MIMEIOIMIM HaIMEHBIIIVe Mac-
IITa0bI IIPeAIIPUHIMATETbCKOI JeATeTbHOCTY 110 CPABHEHMIO C MHBIMY BUAMMU
X03AMCTBYIOIMNX Cy6BekTOB. KpoMme TOro, MHAMBIUYaTbHAS IPEANPUHNMATE/b-
CKas [IesITeNIbHOCTb OXBAaTbIBaeT BCe Chepbl SKOHOMUIECKOI AeATeIbHOCTH, 10-
CTaBJIeHHbIe IIOfi OXPaHy YTOJIOBHO-IIPABOBBIMM HOPMaMM, CKOHCTPYMPOBaH-
HBIMI C MCIIOTIb30BaHMeM OOIMX KOMMYeCTBEHHBIX ITAPaMEeTPOB CTOMMOCTHBIX
KpPUTEPEB, U SIB/ISAETCS OHOI U3 Hayboree MHOTOYMCIIEHHBIX B O0IeM 4mcrie
BCEX X03A/CTBYIOLINX CYyOBEKTOB.

[TosTomMy wemecoo6pasHoO OOWVIT KOMMYECTBEHHBII IapaMeTp KPYIITHOTO
yiiep6a, pasMepa 1 JOX0/a OIpefe/ATh U3 pacyeTa CPeHEro roffoBOro 06opora,
IPUXOJAIIETOCA Ha OfIHOTO 3aHATOrO B cepe MHAMBYAYATbHOI IpeApyHMIMA-
TEbCKOVI IeATe/IbHOCTY, BK/II0YAs IHAVIBY/ya/TIbHBIX IIPeIpUHIMATeNell, HaeM-
HBIX paboYyX, MaPTHEPOB, IOMOTAOIX YICHOB CeMblt. B ¢Bsi3M ¢ aTuM popmyna
IOficYeTa BHIIJIAANT C/IefyomyM obpasom (1):

H=0 (1)

H — 3HaueHue KOMMYECTBEHHOTO [TapaMeTpa, ThIC. pyo.;
O — 060poT, TPUXOAALINIT HA OFHOTO YYACTBYIOLIETO B chepe MHAVBIIYaIb-
HOI IPeNIPUHIMATENbCKON NeATETbHOCTH.

1 Cm.: Kobnesa C.A. XapakrepucTuka 06beKTUBHOI CTOPOHBI IIPECTYIUICHN A, IPELyCMOTPEHHOTO
crarbelt 193 YronoBroro xopekca Poccuiickoit @epepaunn // FOpuctb-IIpaBosens. 2008. Ne 2. C. 38.
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[ pacueToB HEOOXOAVMMO JMCIONTB30BATh ITOKa3aTenu 000pOTa MHAMBULY-
QJIbHBIX TIPeIIPUHIMATeNIeN 1 YMCTIEHHOCTY 3aHATHIX B chepe MHAVBI/YaTbHOI
IpeIPUHNMATENBCKOI iesiTennbHoCTH 3a 2011-2015 rr.*? CpemHuit rooBoi 060-
POT, NPUXOAAIINIICA HAa OFHOIO YYaCTBYIOLIEr0 B MHAVBUIYAIbHON IpefIpu-
HIIMATETbCKOI JIeATebHOCTY, MOXKeT OBITh OIpefie/ieH KaK YacTHOe CPemHero
o6beMa Ha CPEJHIOI YMCIEHHOCTDb 3aHATBIX M COCTAB/IAET OKPYIVIEHHO C He3Ha-
YUTETBbHBIM YBe/IMYEHNEM OKOIO 2 M/IH. Py6. VIMEHHO yKa3aHHBI KOMMYeCTBEH-
HBIJI TIOKa3aTe/lb MpPEeJCTaB/IACTCA 1Ie/IeCOOOPAa3HbIM 3aKPEINUTDh AJI KPYIIHOTO
yiiep6a, oxona u pasMepa, OIpefesis, TeM CaMbIM, OOIIMIT «[IOPOT» YTOTIOBHOI
oTBeTcTBeHHOCTH 110 I71. 22 YK P®. B nopTBepx/ieHre 060CHOBaHHOCTY JAHHOTO
KO/IMYeCTBEHHOr0 1T0Ka3aresis C/eflyeT OTMETUTD, 4YTO OH OJJHOBPEMEHHO COIIpU-
KacaeTCs CO CPeHIMI TOOBBIMM 000pOTaMM, IPUXOAAMINMICA 38 pacCMaTpu-
BaeMBIl [1epIOf], KaK Ha OZHOTO (PAKTHUECK! HEVICTBYIOIIETO MHAMBIU/YaTbHOTO
NpefIIpMHIMATeNA, TaK X Ha MUKpoOIIpeanpuATHe. VIHbIMuU cioBamy, 3TOT KOJN-
JeCTBEHHBIII II0Ka3aTe/Ib SB/IAETCS 1/2 OT CpefiHero rofoBoro 060poTa Ha OHO-
TO MHAVIBUAYAIbHOTO NPEAIPUHIMATENA U 2/3 OT CpefHero TofoBoro 060poTa
Ha OJIHO MMKPOIIPEAIIPUATIE, BLICYMTAHHBIX T€M Xe CII0COO0M 11 Ha OCHOBaHUMU
CTAaTUCTUYECKUX JAHHBIX TeX K€ MCTOYHUKOB, 4TO U JJIA 3aHATOrO B MHJUBU/Y-
aJIbHOVI IPENIIPYHNMATETIbCKON EeATETbHOCTI.

Kacascp 0c060 KpyImHOTo pasmMepa CTOMMOCTHBIX KPUTEPHEB, II0JIaTaeM, YTO
TIOJIXOJ] K €rO OIpee/IeHNI0 JO/DKEH ObITh OCYIIeCTBIEH MCXO/A U3 COOTHOIIe-
HMA KPYIIHOTO 11 0000 KPYIHOrO yiiep6a, moxona 1 pasMepa Kak 1:3. VIHbIMu
C/IOBaMM, BeJIMYMHA IOC/IEHUX JIO/DKHA MPEBBIIIATh CTOMMOCTHOE BbIpaXKeHIe
IIEePBBIX HA IB€ TaKue CyMMbL VIcTOpus pasBUTKSA aHHBIX CTOMMOCTHBIX KpU-
TepyueB IOKa3bIBaeT, YTO MX KOMMYEeCTBEHHbIE TapaMeTpPbl B TO U/ THOE BpeMs
COOTHOCWINCh MEXJY CO00I1 II0-pasHOMY, Bapbupysch oT 1:2,5 mo 1:4. B cBa3n
C 3TUM IIpefi/laraeMoe COOTHOLIeHMe, Oyyd) CpeIHNUM IIOKa3aTeneM, SBIACTCS
ONTVMAJIbHBIM, O0ecIedrBaeT y4eT ITOKas3aTeslell He TO/IbKO VHAVBUIYATbHO
IpeANPUHUMATENIbCKO IeATeTbHOCTY, HO M MUKPOIPEANPUATUIL M MAJIBIX TIPef-
npusTnit. Tak, mpeparaeMelit 0co00 KpYIHBI pasMep B cyMMe 6 MJIH. py6. co-
OTBETCTBYET BBICUMTAHHOMY CpeJHEMY TOIOBOMY 000POTY, IPUXOAIIEMYCs Ha
opHO MuKponpeanpuarue 3a 2011-2015 rr., u ABnsAeTca okono 1/2 cpegnero ro-
JI0BOT0 060POTa MaIbIX IIPEATIPUATIN 38 pacCMaTpUBAEMBbIil EPHO].

Taxum 06pa3omM, o01ye KOMMYeCTBEHHbIE ITapaMeTPbl CTOMMOCTHBIX KpUTe-
pueB IJIA KpyIHOro yiep6a, TOXofia U pasMepa IpecTYIUIeHnit B cepe 9KOHO-
MUYECKOJ! IesITeIbBHOCTU ONTUMA/TBHO YCTAaHOBUTDH B CyMMe 2 MJIH. py0., 0c060
KpynHoro — 6 MiH. py6. Takoit kputepuit TOBapoo60OpoTa TaKKe HeOOXOAUMO
NIPUMEHATb NPU pacyeTe psAfa YACTHBIX KONIMYECTBEHHBIX IAapaMeTPOB CTOU-
MOCTHBIX KpUTepyeB IpecTyIUIeHNII B cepe SKOHOMUYECKON IeATeIbHOCTH, B

2 Maroe u cpepjHee IpenpuHNMaTebcTBo B Poccum. Crat. c6. M., 2015. C. 84; Poccus B nudpax.
2017: Kpar. crar. c6.. M., 2017. C. 200-202.
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JaCTHOCTH, IPELYCMOTPEHHBIX 4. 3-6 cT. 171'm cT. 169, 1712, 171°, 174, 174}, 178,
180, 191' YK P®, HO ¢ HEKOTOPbIMIU 0COOEHHOCTAMIA

BBupy TOro, 9TO B KOHCTPYKIUAX CT. 169, 171%, 174, 174' YK P® cToMMocTHbIe
KPUTepUM He ABJIAITCA KPYMMUHOOOPA3YOIVIM IPU3HAKOM, @ JIAIIb OTATYAIOT
OTBETCTBEHHOCTb, TO OITACHOCTD ITOCATATE/IbCTB Ha OXPaHsAEeMble MV OTHOILEHNA
Ipefonpese/eHa He MaciITabaMy MOCTEACTBUI U IPECTYIIHON AeATE/TbHOCTH, a
XapaKTepoM caMoro fedHusA. JIOTMYHO IPefIoNnoXNUTh, YTO pacCMaTpUBaeMble
OTHOIIEHNA HAXOAATCA I10f OoJiee YCUIEHHOI OXPAaHOIL, U IOITOMY HOIYCTHU-
MO, YTO KOIMYeCTBEHHbIe TapaMeTphl KPYITHOTO yinepba 1 pasMepa MOTyT OBITH
MEHbIIIe, YeM Y OOIMX KOHCTPYKTUBHBIX CTOMMOCTHBIX KpuTepues. [Ipn Takmx
00CTOATENbCTBAX KPYIIHBIN YiLep6 1 pasMep /I paccMaTpUBaeMBbIX HOPM JIOTDK-
HBI PaBHATBHCSA TPEM YeTBEPTAM CPEJHErO TOI0BOTO 000pOTa, IPUXOAAIIETOC Ha
OJTHOTO 3aHATOTO B cpepe MHANBIUAYAIbHON NPEeIIPUHIMATENbCKON IeATeNbHO-
ctu 3a nepuog 2011-2015 IT,, 4TO COOTBETCTBYET YCTAHOBJIEHHOMY 3aKOHOJATe-
JIeM CTOMMOCTHOMY BbIpa)keHuIo 1,5 MyH. py6. Oco60 KpyIIHBIT pa3Mep € y4eTOM
HaIIPaB/IEHHOCTY YTOTOBHOTO 3aKOHA Ha MOBBILIEHHYIO OXPaHY JO/DKEH Koppe-
CIIOHIVPOBATD CO CPEHNIM IOJOBBIM 000POTOM Ha OFHO MUKPOIIPEATIPYUATIIE HA
2011-2015 rr. B cymMMe 6 MH. py6., 000CHOBaHHO HO3BOIAMIeN A depeHIn-
poBaTh 0c060 KBaMMPUIMPOBAHHBIE COCTABHI CT. 171%, 174, 174' YK PO Kax TsX-
KIi€e IPeCTYIITIEH U .

B cdepe KOHKypeHIMM B 30He pYCKA 4allle OKA3bIBAIOTCSA MasIblil ¥ CPeTHMII
6usHec”. IIoCKONMbKY 3HauMTe/NIbHAs YacThb COIVIAIIEHMII O pasfie/ie PbIHKA 3a-
K/II0YAeTC VMM, Ui pacdyeTa KONMMYECTBEHHBIX IIAPAaMETPOB CTOMMOCTHBIX
KpUTepyeB HeOOXOAVMO PYKOBOACTBOBATbCA SKOHOMMYECKVMM IIOKa3aTeIAMM
XO3SIICTBYIOLIMX CYOBEKTOB MIMEHHO 9TUX YpOBHell 61u3Heca. KpynHomy yiep-
0y JO/KHO COOTBETCTBOBATH CTOMMOCTHOE BhIpa’kKeHNe, IPEBbIIIAIONIee BHICUM-
TAHHBI CPEIHUI eXETOJHBINI 000POT, IPUXOIAIIMIICI Ha OTHOTO (HAKTUUECKN
OelICTBYIOLIETO MHAVBYUYaIbHOTO IpeanpruauMaresnd 3a 2011-2015 rr. npumep-
HO B pasMmepe 4 M/H. py0., a 0060 KPyIIHOMY — BBIp@)KeHIe, [IPeBBIIIalolee
CPeIHUI eXerofHbII 000pOT, COCTAB/IAILINII Ha OfHO Majioe IPeANpuATHe 3a
yKa3aHHBIII [IepyOf] IPUMEPHO B pa3Mepe 14 MyH. py0., 1 paBHOE COOTHOIIEHNUIO
¢ KpynHbIM ymep6om kak 3:1. C ygetom aToro B cT. 178 YK P® ontumanbho 3a-
KPeIuTb KPYIHBIi yiiepb B pasmepe 5 MiIH. pyo., a 0c060 KPYIIHbIT — B pasmepe
15 myH. py6. B paccmaTpuBaeMoii cTaTbe ONTYMAIbHBIM COOTHOIIEHNEM yliepba
¥ JOXOfia MeXAY coboit 6yaet 1:10, KpyIHBbI pa3Mep [/Is HOCTE[HETO COCTABUT
50 MyH. py6., a 0c060 KpynHbII — 150 MIH. pyo.

[Tpumenutenpuo k ct. 180 YK P®, mpemycMaTpuBaromieil yronoBHYI OT-
BETCTBEHHOCTb 32 HE3aKOHHOE MCIOb30BaHME CPECTB MHAMBUyaNnU3alun
TOBApOB, KPYIIHBI YiiepO JO/KEH PaBHATHCS BBICUMTAHHOMY CpefHEMY KBap-

# Cwm., Hanp.: bensgesa O.A. KoprnopaTyBHble 3aKyIKI: IP06/IeMbI IPABOBOTO PeryInpoBaHus. M.:
IOpucnpypennus, 2017. C. 31.
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TaJIbBHOMY 000pOTY, IPUXOASAIIEMYCsl Ha OJHOTO 3aHATOrO B MH/VBUAYATbHOM
IpefIpUHIMATEIbCKON AeATenbHOCTU. K coBeplleHMI0 yKa3aHHOTO IIpecTy-
wieHNs 6ojee TOfBEp)KeH Masl OM3HEC, a MOTOMY IIeecO00pa3HO OrpaHNYNUTh
«IIOPOT» YTOJIOBHOJ OTBETCTBEHHOCTYM MAaCIITa0OM CpefjHeil KBapTaabHON Jesi-
Te/IbHOCTY, NPUXOAAILENCA Ha OFHOTO 3aHATOTO B MHAMBUAYa/JIbHON IpeNIpu-
HJIMATENIbCKO NesATeNbHOCTY. Y YUThIBasA, 4TO 3a 2011-2015 IT. yKa3aHHBIN IIOKa-
3aTenb coorBeTCcTBYeT 500 THIC. Py6., TO ZAHHYIO CYMMY HEOOXOAMMO 3aKPEIUTD B
KayecTBe KO/IMYECTBEHHOr0 ITapaMeTpa KpynHoro yiiep6a B cT. 180 YK PO.

Kpynnbiit pasmep B ct. 191' YK PO, npegycmarpuBarolieil yrolIoBHYI0 OTBET-
CTBEHHOCTD 32 000POT 3aBEJOMO HE3aKOHHO 3aTrOTOBJICHHOI [IPeBECUHBI, C yde-
TOM TIpeIbsAB/ISIEMBIX O0I[eCTBOM TPeOOBaHMII TIOBBIILIEHHON OXPaHbl 0OBEKTOB
JIECHOTO XO3£/ICTBA M apryMEeHTALNM, U3/I0KE€HHOI IIpY ONVCAHNY IIapaMeTpPOB
ct. 180 YK P®, go/mKeH COOTBETCTBOBATh CPefHEMY MeCSYHOMY 000pOTY, IIpH-
XOJAILEMYCS Ha OHOTO 3aHATOIO B MHIVBMAYAJIbHONM IPeNIpUHMMATEIbCKON
IeATeTbHOCTU (YTO COITIACHO CTATUCTUYECKMM JaHHBIM 3a 2011-2015 IT. cocTas-
nset 150 toic. py6.). IIpn ycraHOB/IEHNN 0060 KPYITHOTO pa3Mepa HeoOXOaMMO
MIPUMEHUTD ONMCAHHOE paHee MEXY JaHHBIMU KaTeTOPUAMI COOTHOIIeHue 1:3,
B pe3y/IbTaTe 4ero OH cocTaBuT 450 ThIC. pyo.

Taxym 06pa3oM, Jis TPYIIIIBI COCTABOB IPECTYIIEHNII, TPELYCMOTPEHHBIX CT.
169, 1712, 174, 174", 178, 180, 191' YK P®, moxxHO BbIBecTH 0611yI0 popmyny
HOZicYeTa KO/IMYeCTBeHHBIX ITOKa3aTesiell i/Isl KpyIHoro yiiep6a u goxozna (2):

H=KxO @)

H — 3HaueHue KOMMYECTBEHHOTO ITapaMeTpa, ThIC. pyo.;

K — xoad¢unmenTt, oTpaxkarommii B 3aBUCUMOCTY OT HOPMBI, TOJTI0 060poTa
(manpumep, B cT. 180 YK PO — 14);

O — 060pOoT, IPUXOAALINIICA B 3aBUCUMOCTY OT HOPMBI MO0 Ha OJJHOTO y4a-
CTByIoIero B chepe MHAMBUYATbHON IpPeNIPUHIMATEIbCKON [eATeTbHOCTH,
7m60 Ha OIHOTO VIHAVBMAYaIbHOTO MPeIPUHIMATE]IA.

KpymnHbiit 1 oco60 kpynHbIit pasmep 4. 3-6 ¢T. 171' 1 171° YK PO nipenaraercs
OIIpefIeNIATD C IPMMEHEHNEM 3TOTO JKe MOIX0/a, HO C HEKOTOPBIMM MCK/TIOUeHA-
MM, COCTOSIIVIMM B OIIPeJie/IeHNM JAHHBIX TapaMeTPOB IOCPEICTBOM YCTaHOBIIE-
HIIA CpefHel 0/ PO3HIYHOI IIPOJAXKY a/IKOTO/IbHON MPOAYKIIVIN 1 IIPOFOBONIb-
CTBEHHBIX TOBAPOB B BBICYUMTAHHOM CPeHEM IOJJOBOM 000pOTe, IPUXOAAIIEMCS
Ha OJJHOTO YYacTBYIOILETO B MHAVMBU/Ya/lIbHOI MIPEeANPYHMMATENIbCKON eATeNb-
HOCTU ¥ Ha OfIHO Majoe mpepnpusATye. IIpu sToM cregyeT KOHKpeTU3MPOBATb,
4TO 060POT, IPUXOAAIINIICA HA OJHOTO YYAaCTBYIOIIETO B HAMBUYa/IbHOM TIPefi-
IPUHMMATE/IbCKO IeATeTbHOCTY, OTOXKIECTB/IACTCA C KPYITHBIM Pa3MepoM, a Ha
OfIHO Majioe NpeAnpuATre — ¢ 0co60 KpymHbIM. Vcnonb3yeMble Ipu pacyere
CpefiHue TOfioBble 0OOPOTHI PACCMATPUBAEMBIX XO3ANCTBYIOMINX CYObeKTOB 3a
2011-2015 rT. COCTAB/IAIT 2 M/IH. 11 14 MJTH. py6. COOTBETCTBEHHO. B cBA3M ¢ aTMIM
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IIpy TlepeBojie MOKa3aTenell BBICYUMTAHHBIX CPEHNX MO/l POSHUYHBIX IIPOJaXK
QJIKOTO/IbHOV npopyKuyu (7,3%) M IpOfOBONBbCTBEHHBIX TOBapoB (38,3%)* 3a
2011-2015 rr. B aGCONMIOTHO OIpefie/IeHHble CYMMbI OTHOCUTETbHO YKa3aHHBIX
TOPrOBBIX 000POTOB KPYIIHBIN ¥ 0000 KPYIIHBII padMep /IS aIKOTOJIbHOI IIPO-
AYKIVM B PacCMaTpUBaeMbIX CTaTbAX COCTaBUT okono 150 Teic. n 1 MiH. pyb.,
JUI IPOJOBO/IbCTBEHHBIX TOBAPOB — 750 ThIC. ¥ 5 M/IH. py6. COOTBETCTBEHHO.
dopmyra ux noacyera cregyoomas (3):

H=0x /100 (3)

H — 3HaueHue KOMMYECTBEHHOTO [TapaMeTpa, ThIC. pyo.;

O — 060poT, IPUXOAAMINIICA Ha OFHOTO YYaCTBYIOIEro B chepe MHAUBULY-
aJIbHOII IIPeATIPYHMIMATEIbCKOI IeATeTbHOCTH (fI/I1 KPYIIHOTO pa3Mepa) mubo Ha
OJIHO MaJjIoe IpennpuATue (111 0co60 KPYITHOTO pa3Mepa);

[l — 1o mpopaky aJIKoroJIst 6o MpOfIOBO/IbCTBEHHBIX IPOYKTOB B 001Iel
Ipojaxe.

CoBceM MHOIT IOAXOR TpebyeTcs mpy pacyeTe KOMMYECTBEHHBIX IIapaMeTpPOB
CTOMMOCTHBIX KPUTepUEeB, 3aKpeIIeHHbIX B KOHCTpykuyy cT. 200° YK P®, mpenyc-
MaTpUBaOILlell yTOTIOBHYIO OTBETCTBEHHOCTD 3a IIPMBJICYEHIIE IEHEXKHDBIX CPENCTB
B HapylleHye TpeOOBaHMIT 3aKOHOMATe/IbCTBA O JOJIEBOM CTPOUTENbCTBE. YUl-
ThIBasA, YTO IOMAB/IAIOLIASA YACTh NEHEXHBIX CPENCTB IIPUB/IEKAETCA K JONIEBOMY
YYacCTUIO B CTPOUTENBbCTBE KWIbS, TO IIPYU ONpPeNeNeHNN KPYIIHOTO pasMepa I
1ie7Iell HaCTOAIIEeN CTaThby HEOOXOAVMMO MCXOAUTD U3 CPeHell CTOMMOCTI OFHOI
OIHOKOMHATHOJ KBapTVPbI ¢ MUHVIMA/IbHOM IJIOIAIbI0, @ 0C060 KPYITHOrO — U3
CTOMMOCTY TPEXKOMHATHO KBapTUPbI TaK)Ke C MUHMMA/IbHOI IJIOa/IbIo. Y4n-
ThIBas, YTO IJIOLIA/I OTHOKOMHATHBIX KBAPTUP B HOBOCTPOJIKaX 9KOHOMK/Iacca
COCTaB/IAT 29,6-65,2 KB. M., TPeXKOMHATHBIX — 72,7-168 KB. M.%, 1 pacueTa
VCIIONIb3YIOTCA MUHVMAJIbHbIE 3HAYEHMsA UX IJIOLafiell, KOTOpble YMHOXAKTCA
Ha CPEJHIOI CTOMMOCTb OFHOTO KB. M. XX1bs 10 Poccun 3a 2013-2015 rr. B pas-
Mepe 51 151 py6.*® B pesybrare 9TOro momy4aloTcsi CyMMbI B pasMepe 1,5 MIIH. 1
3,7 MIH. py6., 9TO MOXXHO BBIPA3NTh B popmyite (4):

H=IIxC (4)

H — 3HayeHue KOMMYECTBEHHOTO [IapaMeTpa, ThIC. pyo.;

I1 — MMHUMaIbHAsA, TPUXOAAIIAA /11 OMHOKOMHATHON (J/IA KPYIIHOTO pas-
Mepa) 60 TPeXKOMHATHOI (/11 0c000 KPYIIHOTO pa3Mepa) KBapTUPHI;

C — cpefHAA CTOMMOCTD OTHOTO KB. M.

3 Poccuitckuil craTuctudecknit exxerogauk 2016. M., Poccrart, 2016. C. 485.

% Cwm.: ITozopenosa IO. Ipymkn nobexparor. 2013 [dnexkTponnsiit pecypcl: // URL: https://www.
gazeta.ru (zara obpamienns: 20.09.2017)

* Poccna B iudpax. 2016: Kpar. crar. ¢6. M.: Poccrar, 2016. C. 486.
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I[Tpu nopcueTe 5KOHOMMYIECKN 0OOCHOBAHHBIX KOJIMYECTBEHHBIX ITAPAMETPOB,
3aKpeIUIeHHbIX B CT. 185, 185'-185%, 185° YK P®d, He06X0A1MO PYKOBOJCTBOBATH-
Cs1 TOKA3aTe/sIMU [NesATeIbHOCTY aKI[MOHEPHbIX 0011ecTB (AO) Ha pbIHKE IIeHHbIX
OyMar, IIOCKO/IbKY OHY SIBJISIIOTCS K/IIOYEBBIMM UTPOKaMI JAHHOTO PbIHKA. 3arpe-
11aeMble paccMaTpPUBAEMOI TPYIIIION CTaTell KOPIOpaTUBHbIE IPABOHAPYIIEHNA
B TOJABJIAIOIIEN YacTM COBEPUIAIOTCA B IpOLjecce yIpaBIeHUs UX [eATe/TbHO-
CTBIO, B XOfle KOTOPOTO, KaK IIPaBM/IO, HAPYLIAIOTCA IIpaBa BIaJeNblieB LIeHHbIX
OyMar — MMHOpUTApUEB, B COOCTBEHHOCTY KOTOPBIX HAXOAWMTCS HE3HAUMTeIbHAS
qacTh aKIuil (1o 5%), He IMO3BOJAONIAS BAVATH Ha MPUHATIE KOPIOPATUBHBIX
pewennit. [Ipoussenem pacder Ha nokasarenax 2015 1., mpeaiIecTBOBaBILETO 3a-
KpeIJIEeHNIO KONMMYeCTBEHHbIX TAPaMeTPOB CTOMMOCTHBIX KPUTEPUEB PaccMaTp-
BaeMbIX CTaTeil: CpeqHMIT 00beM 3aperuCcTPUPOBAHHBIX BBIITYCKOB KOPIIOPATUB-
HBIX IIeHHBIX OyMar (akmuif) IO HOMUHAJIbHON CTOMMOCTY, IPUXOAAIINIICA Ha
OJIHO aKIIOHEepPHOe 00111ecTBO (KaK YacTHOe BCero 06beMa 3aperncTpupOBaHHBIX
BBIITYCKOB KOPIOPATMBHBIX aKIVIT*’ Ha KOMMYECTBO 3aperMCTPUPOBAHHDIX aKIIV-
OHepHbIX 001ecTB*) cocTaBum okono 18 mH. py6. [lanee 3 paccMaTpuBaeMoit
CYMMBI onpefienigeTcs 5% ee 10/, KOTOpas MaKCMMa/IbHO MOXKeT IIPMHAJIEKATh
MUHOpHUTapuio. B faHHOM pacuyeTe oHa cocTasisAeT oKono 1 MiH. py6. Kpome Toro,
3TOJ )Ke CyMMe paBHAETCA CTOMMOCTD YMCTBIX aKTUBOB, IPUXOAAIAACA Ha OJHO-
rO BJaJie/blja Masi B TaeBOM MHBeCTULMOHHOM (oHze B 2015 1. B cBsi3m ¢ atum
II071araeM YMECTHBIM UCIIO/Ib30BaTh YKa3aHHBIN KOMYEeCTBEHHbII ITapaMeTp Npu
OIlpefie/IeHNy KPYITHOTO yiep6Oa, J0X0a U pa3Mepa B pacCMaTpyBaeMoll IpyIiie
CMEXHBIX cTaTell, B ToM 4ucie B ¢T. 185°u 185° YK PO, YCTaHABAMBAIOIMX TEX
JKe CaMBbIX CyOBEKTOB 9KOHOMMYECKOJI AesATeNbHOCTU. JI/Is onpesenieHns CTou-
MOCTHOT'O BBIp@XXeHIsI 0C060 KPYIIHOTO yiiep6a, pasMepa 11 JOX0a B pacCMaTpy-
BaeMbIX YTO/IOBHO-IIPAaBOBBIX HOPMaX HEOOXOAVMO JCIIO/Ib30BaTh COOTHOLIEHNE
MEeX/y KPYIIHBIM 11 0C000 KPYIIHBIM ylepOoM, pasMepoM I JOXOfOM Kak 1:3.
B pesynpraTe aT0oro 0co60 KpymHblii yiiep6, JOXO ¥ pasMep I Leyell paccMa-
TPUBAEMOII TPYIIIIBI IPECTYIUICHNII JO/DKEH COCTABIATD 3 MIIH. pYo0.

PacueT KOnM4ecTBEHHOTO MapaMeTpa Ajisl JAHHOI TPYIIIIBI MOXKET OBITD TIpes-
CTaBJIeH 1o cnepyoteit popmyse (5):

H=0x5/100 (5)

H — 3HavyeHue KOMM4YeCTBEHHOTO ITapaMeTpa, ThIC. pyo.;

O — cpenHuit 06’beM 3aperucTpUPOBAHHBIX BBIITYCKOB KOPIIOPATHBHBIX LI€H-
HBIX OyMar (akKumit) 110 HOMMHA/IBHOJ CTOMMOCTM, IIPUXOASIIEr0 Ha OTHO aKIIN-
OHepHOe 00111eCTBO.

37 ®unancel Poccun. 2016: Crart. ¢6. M.: Poccrat, 2016. C. 319.

¥ Crarucruka mo rocypmapcrsenHoit perucrpanym OJI u UIT / ®epepanbHas Hamorosas CIyx-
6a: oduumanpHbll cailT [DnexTponHblit pecypcl: // URL: https://www.nalog.ru (mata obpauienns:
01.10.2017)
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B oTHOUIeHNY KOHTpabaH/bl AIKOTOJIBHON IPOAYKIMM U TaOAUHBIX VM3/e/Nil
(ct. 200° YK P®) KonmmyecTBeHHBI ITapaMeTp KPYIIHOTO pasMepa IIpefjlaraer-
CSl OIIpefie/IATh MOCPEICTBOM IKCTPANO/ALNY BBICYMTAHHOTO IOKa3aTessd HNONN
060poTa aJKOTO/IBHON NPOAYKIMM U TaOAuHBIX U3JIE/INMII BO BHEIIHETOPTOBOM
060poTe IIPOOBOILCTBEHHBIX TOBAPOB B pasMepe 6% 3a 2015 r.* Jto cooTBeT-
CTBYeT JI0JIe aJIKOTO/IbHOV PO YKLV Y TaOaYHBIX M3/e/uil B 0011l CTOMMOCTHI
IIPOZIOBO/ICTBEHHBIX TOBAPOB, IIPUXOAIIEICA Ha OfHY AeK/Iapaliio (3a TOT Xe
TOJ B CpefjHe BBICYMTAHHOM pasMepe — 8,5 MyH. py6.)*. IIpn Takom mopcuere
KPYIIHBI pa3Mep KOHTpabaH/bI aJIKOTOTbHON IPORYKIMM U TaOAuHBIX U3JIETNIT
o ct. 200> YK P® npunmmaeTcs Kak COOTBETCTBYIOIIMII Of{HOV JieK/Iapaluyl B
cdepe BHEITHETOPrOBOro 060POTA MPOKOBOIBCTBEHHON IIPOAYKIMY, U B TIOCTIE-
AyIOIeM JJaHHasI IOJIS JO/DKHA IePeBOANUTHCS B a0COMIOTHO-OIPe/e/IEHHYIO CYM-
My OTHOCUTE/IbHO YKa3aHHOJI BBIIIE YCIOBHO IIPUHATON BEIMYMHBI [eK/Iapaljii.
B pesynbrare pac4eToB Ha OIHY AEK/IapaLNI0 IPOJLOBOIbCTBEHHBIX TOBAPOB IIPU-
xomuTcst 0Komo 500 ThIC. py6. CTOMMOCTH a/IKOTOJIBHOM IIPOJYKLMY ¥ TabadHbIX
M3JIeNNii, BMeCTe B3ATHIX. [l OT/e/leH sl aIKOTONBbHOM PO YKL OT TaOauHbIX
M3JIe/INIT JaHHYI0 CYMMY He0OXOAMMO MOIe/IUTD MOI0JIaM, BCTIECTBIE YeTO I 110-
JIy4arOTCsI YyCTAaHOBJIEHHBIE 3aKOHOAaTeneM 250 Toic. py6. PacueT KonndyecTBeHHO-
ro IapaMeTpa MOXKeT BBIIIAAETD TaK IO cIefyomeil popmyre (6):

H=Cx ][I /200 (6)
H — 3HavyeHue KOMM4YeCTBEHHOTO ITapaMeTpa, ThIC. pyo.;
C —_— CPCHHHH CTOMMOCTDB HpOHOBO}IbCTBeHHI)IX TOBapOB, HpI/IXOJIHI_LIaH Ha
OJTHY JIeK/Tapaluio;

[l — mons 060poTa aIKOro/NbHOI IPOAYKLIMM Y TaOAUHBIX M3JIe/NNIl BO BHEII-
HETOProBOM 060pOTe IPOJIOBO/IbCTBEHHBIX TOBAPOB.

KonndecTBeHHBI MapaMeTp KPyMHOTro pa3Mepa B cT. 193 n 193! YK P® gon-
YKEH COOTBETCTBOBATbH 8,5 MIIH. py0., T.e. TIOKA3aTe/MI0 CPeHEN CTOMMOCTY TOBA-
POB, IPUXOASAIMX Ha OfHY Aekaapanuio 3a 2015 r. (mpepiiecTBYIOLINIT TORY 3a-
KpeIUIeH!sA CTOMMOCTHBIX KpuUTepyeB)*!, IOCKONbKY BO BHEIIHEIKOHOMIYECKOII
OeATeIbHOCTY, KaK IIPaBIIO, HA ONHY CHE/IKY COCTABIIAETCA OflHA TAMOXKEHHAA
pexnapanydA. CrefoBaTeIbHO, pasMep YCpeHEHHOM cienku 3a 2015 r. paBHsAeT-
Cs1 yKa3aHHOJ! BBIIIE CYMMe, IIOTOMY €ro0 11eeCO00pa3sHO IPUMEHUTD B Ka4eCTBe
KpyIHOro pasmepa. [l onpeneneHuss 0co60 KpyImHOTo pasMmepa HeoOXORMMO
JVICIIOJIb30BATh COOTHOLIeHVE 1:3 (TpeXKpaTHOe IpeBbIlIeH)e KPYITHOTO pa3Me-

3 Poccuitckuit cratucTudeckuii exxeroguuk 2016. C. 624, 630-631, 634, 640.

0 EsxeropHblit c6opuuK «TamoxxenHas cmyx6a PO B 2015 rogy» [dnexktponnsiit pecypc]: // URL:
https://www. customs.ru; CraTicTuka o Konudectse geknaparmii B 2015 rogy. OefepanbHas TaMOXKeH-
Has Cmy»)6a: oQMLMaNbHbI cailT [DnekTpoHHbI pecypc]: // URL: https://www. customs.ru (mara 06-
pamenwsi: 10.10.2017)

4 Tam xe.

142



10.B. TpyHueBsckuii, M.B. OcunoB. 3akoHOAaTe/IbHOE 3aKPEr/IEHNE KOJIMYECTBEHHbIX... C. 122—148

pa), Tak 4ToOBI KPYMHBIL pasmep ajst cT. 193 u 193! VK PO pasusincs 8,5 miH.
py0., 0co60 KpymHbIl — 25,5 MyTH. py6. PacueT Mo>keT OBITD IIPECTaBIEH I10 CIle-

nytoreit popmyie (7):
H=C (7)

H — 3HavyeHue KOMI4eCTBEHHOTO IIapaMeTpa, ThIC. pyo.;

C — cpefHsAA CTOMMOCTD TOBApPOB, IPUXOAAIIAs HA OfHY eK/Iapaliuio.

JI/1s1 yK/IOHeHMs OT yIIaThl TAMOXKEHHBIX IUtatexxeit (cT. 194 YK P®), npen-
CTaB/IAETCA NPaBWIbHBIM YCTaHOBJIEHME KPYIIHOTO pasMepa B CyMMe, IIPEBBI-
IIAIOIIeVl HAIIOJIOBVMHY CPEeIHMII pa3Mep TaMOYKeHHOTO IIAaTeXXa, IPUXOJAIIeT0Cs
Ha OfjHY fiek/apaiio. Heo6XoaMo BBICUNTHIBATh CPEHMII TOKa3aTe/lb pa3Mepa
TaMO>KEHHOTO IUIATe)Xa, IIPUXOMASAIIErocs Ha OFHY Aekaapanyio 3a 2015 r. (pen-
IIECTBYIOINII TOAY IOC/TeJHEel 3aKOHOATEeIbHOI MHAEKCALUY KOIMYeCTBEHHBIX
IapaMeTpoB), KOTOPBIN ONpeesaeTcsi KaK YaCTHOE OT JIe/IeHNUs JOXOJO0B, afiMI-
HICTPYPOBAHHBIX TAMO>KEHHBIMI OPTaHaMy, Ha KONMMYECTBO JIeK/Iapalinii 1 paB-
HAeTcA 1,3 MiH. py6.* [JaHHaA cyMMa HaIlOJIOBMHY IIPEBBIIIAIOT YCTAaHOBIEHHbBIE
3aKOHOfaTesIeM 2 M/IH. py0., YTO BITOJTHE IOAXOANT /1A €€ MCII0/Ib30BaHV B Kade-
CTBe KOJIMYECTBEHHOTO IIapaMeTpa KPYIHOrO pasMepa, 0co60 KPYIHBIN pa3Mep
JIOJDKEH COOTHOCUTDBCS C KPYITHBIM pasMepoM Kak 3:1. Pacyer MoxkeT ObITh Ipo-
M3BeJieH 10 crenytomieit popmyre (8):

H=Cx2 (8)

H — 3HavyeHue KOMM4ecTBEHHOTO ITapaMeTpa, ThIC. pyo.;

C — cpepHuit mokasaTenb pasMepa TAMOXXEHHOT'O IJIaTeXa, IPUXOAALIET0Cs
Ha OJIHY JIeK/IapalyIo.

[TpyMeHNTENbHO K Ha/IOTOBBIM IIPECTYIIEHNAM, IPeyCMOTPEHHBIM CT. 198,
199 n 199" YK P®, kpynHbIif pasMep IpearaeTcsi OTOXAECTBIIATD CO CPEHUM
HaJIOTOM, IIPUXOISAIIMMCS Ha OFHOTO GU3NYECKOTro INIIA B INIie MHAVBY/YaTbHO-
rO IMpefIpUHMIMATeENs, a TAK)Ke OpPraHM3aLNM C y4eTOM TOro, 4To B Poccun ypo-
BeHb JIOXOJIOB IIpeANpUHMMAaTeneii-pu3nuecknx amuiy 1 060pOTH OpraHU3aLiA
CyLlecCTBEHHO pasnudyarorca. Ilostomy mpu ycTaHOBIEHUM KPYIIHOTO pasMepa
HaJIora B YKa3aHHBIX cTaThsX YK PO mexxpy Gpusmdeckum MuIjoM 1 Opranmusarm-
il — TUIaTeIbIMKAaMV CTPAXOBbIX B3HOCOB — CJIefyeT IMPUMEeHATh K03 Puim-
€HT 2. B cBA3M ¢ OrpaHMYEHHOCTBIO CTAaTUCTMYECKOTO MaTepuajga pacdeT Ipo-
VI3BBOAMTCS C YYETOM YIIPOLIEHHOI CHCTEeMbI Haloroobnoxenns 3a 2015 rog, T.e.
Ha roj, IpeLIeCTBYIOLIA TOAY 3aKpeIVIEHN: HbIHE [IeJICTBYIOIINX ITapaMeTPOB
CTOMMOCTHBIX KpuTepues. Tak, Ipy cpefHeM [0X0fie B CyMMe 4 MJIH. pyo., IIpn-
XOIAIIMMCA 33 paccMaTpUBaeMblil IEpUOJl Ha OJHOTO MHIVBYAYAJIbHOTO IIpef-
nprHuMarens 6e3 HaeMHBIX PaOOTHUKOB, pa3Mep BCeX HA/IOTOB M CTPAXOBBIX

2 Tam xe.
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B3HOCOB COCTAB/IAeT NMpUMEPHO okoso 300 Teic. py6.”, a /I Mayoro mpenrmpu-
ATUA TIpU cpegHeM joxofie 20 MIH. py0. cO CpeJHeCIMCOYHON YMCTeHHOCTBIO
5 4e/moBeK — IpUMepHO 2 MJH. py6.* YkasaHHbIe yCpelHeHHbIe 3HAUeHMs He-
06XOI1IMO YMHOXWTb Ha KO3(POUINEHT 2 U 3aKPelNTh B Ka4eCTBE €KeTOffHbIX
CYMM HeyIIaYeHHBIX HAaJIOTOB B IIpefieiaX TpeX (GMHAHCOBBIX JIeT IOAPAS, b0 B
CyMMe, IpeBBIIIAloNIell X B 3 pasa. [l onpexenennsa 0oco60o KPYITHOro pasMepa
10 paHee YKa3aHHBIM MOTVMBAM HeOOXOAVMO IMPUMEHNUTb COOTHOLIEHNE MEeXy
HVIM M KPYIIHBIM pa3dMepoM Kak 3:1. PacyeT Mo>keT OBITh IPOM3BEMIEH 110 CTIAYI0-
et popmyre (9):

H =Pu x2 (9)

H — 3sHavyeHue KOMM4eCTBEHHOTO ITapaMeTpa, ThIC. pyo.;

PH — cpennmit pasMep Bcex Ha/lOTOB U CTPAXOBbIX B3HOCOB, NPUXOAAIINXCS
Ha OfIHOTO (PM3MYECKOTO0 INLIA B JINIIe MHAMBUAYAIbHOTO IpefIpuHuMaTer (s
KPYIIHOTO pasMepa), a TakKe opraHmnsanuu (i1 0co60 KpyIHOro pasMepa).

KonnyecTBeHHbIe TapaMeTpbl CTOMMOCTHBIX KpuTepues cT. 199° 1 199* YK PO
JIOJDKHBI COOTBETCTBOBATDb 1/3 BeM4YMHE KPYITHOTO M 0COO0 KPYIIHOTO pasMepa
cT. 198, 199, 199' YK P®. B coorBercTBuU ¢ PefiepanbHBIM 3aKOHOM OT 22.12.
2005 Ne 179-@3 «O crpaxoBbIx Tapudax Ha 00s3aTeIbHOE COLMANTBHOE CTPAX0-
BaHJe OT HeCYaCTHBIX C/Ty4aeB Ha NPOM3BOACTBE M NMpOodecCHOoHATbHBIX 3a00-
neBaHmit Ha 2006 rom»*, MaKCMMAJIbHBI CTPaXoBOil Tapud MO TaHHOMY BULY
COLIMA/IPHOTO CTPaxXOBaHMs Ha OJHOrO paboOTHMKa cocTaBisieT 8,5% oT foxona
IIOCTIEIHETO, YTO TI0 BEIMYMHE COCTAB/IAET MeHee 1/3 OT BCeX OCTAa/NbHBIX CTpPa-
XOBBIX B3HOCOB, YIIIA4/Ba€MbIX 3a HETO CTpaXoBaTeJieM, 3a HEYIIATy KOTOPbIX
IIpefyCMOTpeHa YTOJIOBHAsl OTBETCTBEHHOCTD 10 €T. 198, 199, 199! YK P®. B cBa-
31 C 3TUM JJaHHO€ COOTHOUIEHNE ONTUMAaJIbHO [l YCTAHOB/IEHUA KONMYeCTBEH-
HBIX IIApaMeTPOB CTOMMOCTHBIX KPUTEPMEB PACCMaTPUBAEMBIX HOPM.

PesynbraThl MccreoBaHMA 3aKOHOMEPHOCTEN YCTAaHOB/IEHMA KOIMYECTBEH-
Hble IIapaMeTPOB CTOMMOCTHBIX KPUTEpUeB HMpPeCTYIUIEHU B cepe SKOHOMMU-
YeCKOJl JIeATe/IbHOCTY IO3BOMMIN pa3paboTaTh METONbI MX IOACYeTa JJIA 3a-
kperteHusi B YK P®. Haubornee cipaBefiuBpIM 1 000OCHOBAaHHBIM TIOIXO[IOM K
OTIpefie/IeHNI0 CTOMMOCTHBIX KPUTEpUeB ABISAETCS SKOHOMUYecKas copasMep-
HOCTb, TIPY KOTOPOJ KONMMYECTBEHHbIE apaMeTpbl KPYIIHOTO 1 0c060 KPYIIHO-
ro yujep6a, JOX0fia U pasMepa MPeCTYIHOI JIeATeIbHOCTU B cepe IKOHOMUKI
Ka)X/]0Jl ITPYyIIIbl IPEeCTYIVIEHNI YCTAaHABIMBAIOTCA B 3aBUCUMOCTU OT BUJA OX-
paHsieMoit cdepbl 00IeCTBEHHBIX OTHOIIEHMIT (HEIOCPeNCTBEHHOTO 00BeKTa
IPECTYIUIEHVS) 1 OCHOBHBIX 9KOHOMMYECKIX ITOKa3aTesieil esATe/IbHOCTY X031~

# Poccus B yudpax 2017. C. 202.
4 Tam xe. C. 198-200.
5 C3 PD. 2005. Ne 52 (yactp I). Ct. 5592.
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Abstract

In Russia, there is no uniform concept of criminal policy in economy, which affected the
structures of the corpus delicti (chapter 22), a certain part of these corpus delicti has
disadvantages in determining the consequences and scope of illegal activities. Such
consequences are defined in the law as large and especially large damage, the income
and the scale. The article presents the results of the study of criminalization of crimes in
the sphere of economic activity on the large and especially large damage, the income
and the scale, laws of development of quantitative parameters of the cost criteria of these
categories of acts. The analysis of alternative methods of calculation of these cost criteria
enabled to distinguish three main approaches: 1) orientation to basic indicators of the
minimum income level of the population; 2) calculation, proceeding from the scale of a
large damage of theft; 3) determination of the amount of damage from average scale,
proceeding from judicial and investigative practice. There exist other approaches to
determining quantitative parameters of large and especially large damage, the income
and the scale in relation to concrete criminal and legal regulations in the field of economic
activity. They are separate methods of calculation, without any single concept. Since
there is no methodology for calculating such indicators, the question of the validity of
the choice by the legislator of quantitative parameters as criteria for assessing large
and particularly large damage (income, scale), determining the “threshold” of criminal
liability and its differentiation remains controversial. The authors propose to consider the
economic proportionality of the quantitative parameters of large and especially large
damage, income and the size of criminal activity in the economy by groups of crimes
as the most fair and reasonable approach to determining the cost criteria of these
compositions of crimes. This depends on the type of protected area of social relations
(direct object of the crime) and the main economic indicators of economic entities: trade
turnover, profitability, pricing or financial and economic condition.

Keywords
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NMpaBoBas 3awmTa rpaxagaH
OT 6e3paboTuubl B YCJIOBUAX
MHPOpPMaALIMOHHBIX
TEeXHOJIOrM4eCKMxX Hopauum
B chepe Tpyaa v 3aHATOCTH

J1.A. UYmkaHoBa

3aBeaylolas oTaenoM 3akoHo4aTenbcTBa 0 TPYAe U counanbHoM obecnedeHnm MHcTu-
TyTa 3akoHOOATeNbCTBA U CPaBHUTENBHOIO NpaBoBeaeHus npu MNpaButenbctee Poc-
cuiicko depepaumun, OOKTOP lopuanydecknx Hayk. Agpec: 117218, Poccuitickas Pepe-
pauus, Mocksa, yn. bonblias YepemywknHckas, 34. E-mail: labour@izak.ru
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BEAYLLMI HAY4YHbI COTPYAHUK NHCTUTYTa 3aKOHOAATENbCTBA U CPABHUTENbHOIO NMPaBo-
BeneHus npu MNMpasutensctee Poccuiickoih depepaumn, kKaHANOAT OPUANYECKUX HAYK.
Appec: 117218, Poccuitckas ®enepaums, Mocksa, yn. bonbliaa YepemylikmnHckas, 34.
E-mail: labour@izak.ru

AHHOTauMsa

B crtatbe paccmartpuBaloTcs NpobaemMbl coumanbHOM 3amnThl rpaxaaH ot 6e3paboTuubl B
yCnoBusx rnodanmsaunm n MHGOPMAaLMOHHbBIX TEXHOJIOMMYECKMX HOBaLIMA, BbI3BABLUNX U3-
MeHeHUs B chepe TpyAa 1 3aHATOCTU U MOBEKLINX 32 COOOM pPasBUTME HOBbIX HETUMNYHBIX
dopM 3aHATOCTM HaceneHus. MpegMeT UccenoBaHMa COCTaBNAIOT HOPMaTUBHbLIE NPaBo-
Bbl€ aKTbl, PEryNNPYIOLLME OTHOLLEHUNS B chepe 3aHATOCTM M 3almThl OT 6e3paboTuubl, a
TaKXke MexayHapoOHble HOPMbI U B3rNsSObl y4eHbIX Ha NpobsieMbl, BO3HMKAOLWME B JaHHOM
obnactu. Lenbio nccnenoBaHus BASIeTCA U3y4eHne BAUSHUS MPOUCXOaaLMX B cepe Tpy-
[a V3BMEHEHMIN Ha HblHe OeCTBYIOLLIME CUCTEMBI 3aLLMTbI FpaxaaH oT 6e3paboTuLibl 1 onpe-
JeneHne onTuMasbHbIX MyTel X COBEPLLUEHCTBOBaHUSA. B Poccuu pblHOK Tpyaa xapakTepu-
3yeTca npeobnagaHnemM CcTaHOapTHOM GOPMbl 3aHATOCTU, NpeanosaraloLleii BbiNoiHeHne
paboTbl N0 HaliMy B peXnMe NOSIHOro pabo4yero BpemMeHn Ha OCHOBE 6ECCPOYHOIO TPYA0BO-
ro AOroBopa Ha ctaumoHapHoM pabodem mecTe. BmecTe ¢ TeM Bce Gornbliee pacnpocTpa-
HEeHVe NMoJlyyatoT Takme HeTUNuYHbIe GOoPMbI 3aHATOCTU, Kak paboTa Ha YyCII0BUSIX HEMOJIHOIO
paboyero BpeMeHu, Ha OCHOBaHNYM CPOYHbIX TPYA0BbIX AOrOBOPOB M JOrOBOPOB 2y TCOPCUH-
ra. B nocnenHee Bpemsi ctanu LUMPOKO MPUMEHATLCS Takme NMPUHLMNUaNbHO HoBble dhop-
Mbl 3aHATOCTU, Kak paboTa Ha HTepHeT-nnaTtdopmax, padboTa «no BbI3OBY» UM B «<0ONaKe».
OpnHako ganeko He BCe HeTUMNYHbIe POPMbI 3aHATOCTY NOJTYHUM O0IXKHOE NPAaBOBOE pery-
nMpoBaHue B 3akoHoaaTenbcTBe Poccuiickon @enepauunu, 4To He No3BonsgeT obecneynTb
HEeoOXxoAMMYI0 MPaBOBYIO 3ALUUTY 3aHATLIX B HMX pabOTHUKOB. Ha aT0 ob6palleHo BHMMaHue
B MeXOyHapoaHbIX akTaxX. MayyeHne 1 aHanm3 onbita 3apybexHbIX CTPaH, UCMOb3YHOLLINX
noaobHble POPMbI 3aHATOCTM, NO3BOINIO CAENaTb BbIBOA, O BO3MOXHOCTU MPUMEHUTb UX
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B Poccuu. B ctatbe chopmMynmpoBaHbl NPenioxXeHns 0 COBEPLLIEHCTBOBAHUN CUCTEMBI CO-
LI,I/IHJ'II:HOI7I 3aWnTbl rpaxxgaH ot 663p860TI/ILI,bI, B TOM 4YncCJie Hanpas/ieHHble Ha COKpaLleHne
nepmvona nomcka paboTbl, yNpoLleHe NPOoLeaypbl NPpU3HaHUa rpaxaaH 6e3paboTHbIMY,
yBennyeHne pasmepa nocobus no 6e3pabortuue, HTo JOJIKHO HAWTU OTPpaXKeHUe B 3aKOHO-
[aTenbCTBE 0 3aHATOCTU HaceneHus Poccuiickon @epepaumun.

KniouyeBsie cnoBa

MHOOPMALMOHHO-TEXHONIOMMYECKME HOBALIMN, COoLManbHas 3awmta ot 6e3paboTtuubl, 6e3-
paboTnua, pbIHOK TPyAa, HETUMNWYHbIE POPMbI 3aHATOCTU, LMGPOBAa 3KOHOMMKA, Npodec-
cuoHanbHoe obyyeHre, nocobure no 6e3paboTuLe.
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[mo6anusaroHHbIe IPOLECChl, AelleHTpaNIn3ayis U Clielnann3arys Ipons-
BOJCTBA B COYETAHMM C BHepeHVeM MH(POPMAIVIOHHO-TeXHONIOTMYeCKIX HOBa-
11111, 00'beKTUBHAs TOTPEOHOCTDb B MOOM/IBHOII paboueii cuie, a TAKXKe PAL PYTUX
($aKTOpPOB IMOPOXKAAIOT CTPYKTYPHbIE ISMEHEHMsI Ha PbIHKe TPYZA U IIPUBOAAT K
HOSIBJIEHMIO MHOXKECTBA HeTUIIMYHBIX (POPM 3aHATOCTH. B 3aBUCHMOCTH OT crien-
NGUKM OpraHM3alMy TPYAOBOTO IIPOIeCCca 3aHATOCTb IPUHATO IOAPA3[ETATH
Ha CTaH/]apTHYIO (TUMIIMYHYIO) M HeCTaHJapTHYI0 (HeTmnuuHywo). CraHjapTHas
(TMIMYHAA) 3aHATOCTD IpeAIoaraeT paboTy Mo HaIMy B peXXVMe IIOJTHOTO pa-
6oyero BpeMeH1 Ha OCHOBe 6€CCPOYHOTO TPY/IOBOTO IOTOBOPA Ha CTAIIIOHAPHOM
pabodeM MecTe IIOJ] HEIIOCPEICTBEHHBIM PYKOBOZICTBOM paboToparers. Bce pop-
MBI 3aHATOCTY, OTK/IOHSAIOIIMECS OT ONMCAHHOTO CTaHAAPTA, pacCMAaTpPUBAIOTCSA
KaK HeCTaHJapTHbIe (HeTUIINYHBIE).

B Hay4HOI TuTEepaType K HeCTaHAAPTHBIM (HETUIMYHBIM) (OpMaM 3aHATOCTU
OTHOCAT (POPMBI, I/Is1 KOTOPBIX XapaKTepHBI CAMOCTOATE/IbHOE pacIipefie/ieHe 1
palMoHaIbHOE MCIIOIb30BaHNe pabodero BpeMeHu. Takumy popMamm Tpaju-
IIVIOHHO CYMTA/INCh: HAJIOMHBII TPY/]; HEIIO/THAS VTN BpeMeHHasl 3aHATOCTD; 3a-
HATOCTD, CBSI3aHHAs C HECTAaH[JAPTHBIMIU peXXUMaMy pabodero BpeMeHM (rnbxmit
pabounit rof, ykopodeHHas (cxaTass) pabodas Hepesns, rubkue rpadukn pabode-
TO BpeMeHM, IIOCMeHHasi paboTa); 3aHATOCTD 10 HECTAHAAPTHBIM OPraHU3aIIOH-
HBIM (popmaM (BpeMeHHas paboTa, COBMECTUTEIbCTBO); 3aHATOCTb Ha paboTax
C HeCTaHJAPTHBIMU paboummy MectamMy M (MIyM) opraHusanyert Tpypa (Hajo-
MHBIJ TPY]], BAXTOBO-9KCIIEAVMIIVIOHHASA JIesITeNIbHOCTD U Ap.). B Hauame XXI Beka
B niepuoy;, popMupoBaHMA IOCTUH/YCTPUATbHOI SKOHOMYKY K HUM J00aBUINCD
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3aeMHBII U AMCTAHIVIOHHBI TPYA, paboTa Ha MHTEpHeT-IIaThopMax u Apyrue
bOpMBI HeCTaHIAPTHOI 3aHATOCTH .

Han6onpiryto nomnyisipHocTh HabupaeT pabora Ha MHTepHET-IUIATPOpMax.
Yepes VIHTepHeT MO0 MOOWMIBHBIE NPUIOKEHUsI pabOTOfATeNIb HAXOAUT cebe
BPEMEHHOro paboTHMKa («KpayaBopkepa») u 6e3 oduianbHOro odpopMieHns
JaeT eMy OT/e/lbHble 3afjaHys U mopydeHus. Ecmm KpaygBopkep CIpaBUICS C
3ajlaHyeM, OH NOJTy4yaeT JIeHeKHYIo BbIUIaTy. OmiaTa Takoil paboThl HEBBICOKA,
06b19HO 70 20 KoL B IeHb.

Y4uThIBasi, 4TO BBHIIOIHEHNE pabOThI HA MHTEPHET-IIATPOpMe He IIpefycMa-
TpMBaeT KaKOro-1mbo MMCbMEHHOro 0pOpM/IeHNA IIpaB ¥ 00s3aHHOCTEI 3aKas3-
YMKa Y MCIOMHUTENS paboT, pabOTHYK JIMIIAeTCS BO3MOXKHOCTY 3aLUTUTh CBOU
npaBa. OH MOJTHOCTBIO 3aBMCUT OT TOTO, KTO JaeT ¥ OLjeHMBaeT pabory. 3akas-
YMK, MOCYMTABILINIT, YTO pabOTa BBHIMOTHEHA HEHAJUIKAIINM 00pa3oM, MOXKET
He OIIATUTD €€ ¥ IOPYYUThb Ty paboTy APYroMy MCIOTHUTENIO. VICIOMHUTEND
Ke He MO)KeT IOTpebOBaTh OT 3aKa3uyKa IPON3BECTI OIIATY BBIIIOIHEHHON pa-
60TbL. [Ipy 9TOM yC/Iyru HEKOTOPBIX MHTEPHET-IIATGOPM SABJISIETCS IUIATHBIMIL.
HecmoTpst Ha 9T0, KpayIBOPKMHT IIPOJO/KAET PAa3BUBATHCS U 3aHMMAET OIIpefie-
JIeHHO€ MeCTO Ha pbIHKe Tpyza. [losaraem, 4To ¢ pasBuTHeM Takoit popmsl 3aHs-
toctu B Poccun norpebyercst paspaboTka IpaBOBOro MeXaHM3Ma 3all/ThI IIPaB
Kpay/iBOPKEpOB.

B Hay4HOII /muTEpaType eCTh MPENIONOXKEHNs], YTO B OMVDKAlile TOLbl B
Poccun monmyunt pasputme Takas HoBas GopMa 3aHATOCTH, KaK paboTa B «00-
make». OHa onpefensieTcs KaK KOHIEMIVSI BUPTYaIbHOTO TPY/Aa U BUPTYaIbHBIX
HPeIPUATIIL ¢ BO3SMOXKHOCTBIO OCYIIECTB/IATh PabOTy B paMKaxX OffHOTO WJIN
HECKO/IbKUX MPefupusATuii (BHe 3aBUCHMOCTM OT PACIONOXKEHNs U FOPUCHUK-

' CMm.: [Joreankosa VI.B., Baswuna B.A., Huxuwuna O.FO. Pa3BuTiie HeCTaHAaPTHBIX GOPM 3aHATO-
cTu B coBpeMeHHoit Poccyn // Poccuiickoe mpepmpuanMaTensctBo. 2014, Ne 24, C. 71-86; Tenammnuxko-
6a T.B. IlosiBieHNe U pasBUTIE HECTAaHAAPTHBHIX GOPM 3aHATOCTY U TNOKUX pexxnmoB paborsr B CCCP //
Poccuiickoe npepnpuHnMaTenbcTso. 2012. Ne 18. C. 42-46; Canuxosa H.M. Tubxue u HetunmaHsie Gop-
MbI 3aHATOCTH: HEOOXOAMMOCTD U 11e7IecO00pasHOCTb // Poccmitckmit opuandecKuii sKypHair. 2012, Ne 5.
C. 176-182; Tapacenxosa A.H. OcobeHHOCTH pabOTHI BHE Oduica: HaJOMHBII TPYH, AUCTAHIIOHHAA pa-
6ota, ¢ppwranc. M.: bubnmmoreuka «Poccuiickoit rasersi». 2013. Berm. 23. 128 c.; Bpayn E.A. TlonaTue
HeTHUIIMYHON 3aHATOCTU U Knaccudukams ee Buos // TpygoBoe npaso B Poccnu u 3a py6exom. 2014.
Ne 3. C. 11-15; Kopuiyrosa T.IO. IlpaBoBoe perynmpoBaHue OTHOLIEHNIT, CBA3AHHBIX C HalIpaB/IeHNeM
PabOTHUKOB JI/1A1 BBHINIOMIHEHNS paboT B APYIUX OpraHM3anusax (3aeMHblit Tpyn) // Tpynosoe mpaso. 2005.
Ne 6. C. 7-30; Iepman I1., Bepesxcros A.A. IIpaBoBoe perynupoBaHye 3aeMHOTO TPYyZa 110 3aKOHOJaTe/lb-
ctBy Poccun u Tepmannu // Tpynosoe npaso B Poccun u 3a pybesxom. 2016. Ne 3. C. 54-60; Yecanu-
Ha O.B. OT HecTaHAAPTHBIX GOPM 3aHATOCTH 0 PabOTBI Ha OCHOBE MHTepHeT-1atrdopm // Tpynosoe
mpaso B Poccun n 3a py6exxom. 2018. Ne 1. C. 22-25.

> CMm.: KpaynBopkuHr — HOBOe OIpefieNieHMe MOMCKa paboThl [DmekTpoHHBII pecypc]: // URL:
http://postrussia.info/crowdworking/ (mata o6pamenns: 21.03.2017)

* B 4acTHOCTH, CTa/M IJIATHBIMU YCTYTH TTaTdopMbl YouDo. KaKablil HCIIOTHUTENb 3aKa30B [0/
JKeH I/IATUTh 3a HMX 15% roHOpapa, KOTOPBIN OH MOTYYNT 3a BLIIIOTTHEHHYIO PaboTYy.
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LU TpennpusATys), 6e3 pukcauyuy pabodero Mecra M GU3NIECKOTO MOTOXKEHMS
pabOTHMKA, C OTCYTCTBUEM IIPUBS3KM KO BpeMeHM OCYIeCTBIEHNS TPYAA, UTO
HOfipa3yMeBaeT HOBYIO PUIOCODII0 MEXPETrOHaTbHBIX, MEKIOCYAaPCTBEHHBIX
OTHOIIIEHMIT".

AHanus HOBBIX HETUIIMYHBIX (OPM 3aHATOCTU IO3BOJISIET BBIABUTD KaK I10-
3UTUBHBIE, TaK Y HETaTUBHBIE ACIIEKTHI VX Pa3BUTMHSL.

[TosuTMBHBIE acIeKTbl 00YC/IOB/IEHbI NMOTPEOHOCTAMU pPBIHKA TPyAa B MO-
OunbHOM pabodeil cuie, BBI3BAHHBIMM I7oOanm3anyeli, JelleHTpannu3anuer,
Crlenyaam3anyeil Ipou3BOACTBA, a TaKXe IIOSABJIEeHNEM HOBBIX TE€XHONOIWMIL. Y
paboromareneil paclIMPSIOTCS BO3MOXKHOCTU HpPUBJIEYEHUs KBamuUIIpOBaH-
HBIX CIIEIIMa/IVCTOB U CHIDKAIOTCS 3aTPaThl Ha HepcoHas. Hetunuynas 3aHATOCTD
HO3BOJISIET JIMIIAM IOTYYUTh PaboTy, eCy IONMHAs 3aHATOCTDb 10 KaKUM-I00
IpUYMHAM 3aTPYJHNUTETbHA VTN HEXKeaTe/lbHa (TaKOBBI OXKIIbIEe TPY/ALIMecs,
MaTepy-OfMHOYKY, MOIOJEXb 6e3 MpodeccroHaIbHBIX HaBbIKOB, NI, 0CBOOO-
AMBIIVECS Y3 MECT JIMIIEHNUs CBOOOABI M APYTVe JIUIIA, UCTIBITBIBAIOLINE TPYA-
HOCTY B IIOVICKe PabOTHI), ¥ TeM caMbIM 130exarh 6e3padoruisl. [lomumo atoro
HeTUI4YHble GOPMBI TPyAa IIMPOKO IPUMEHSIOTCA KaK BTOPUYHAs 3aHATOCTD
B LeJISIX IIO/Ty4YEeHUs HOIOHUTENIbHBIX T0XO/0B. TakuM 00pasoM, HeTUIMYHbIE
(b OopMBI 3aHATOCTU PACIINPSIOT BO3MOXKHOCT TPYAOYCTPOICTBA, @ B HEKOTOPBIX
CTy4Yasix COEeP>KMBAIOT BBICBOOOXK EHE PaOOTHUKOB, IIPEISTCTBYS POCTY Oe3pa-
60Tu1IbI (II03BOJISAIOT PAOOTOATEN0 COXPAHUTD KBATMPUIIMPOBAHHBIX PAOOTHM-
KOB, COKPaTUB M pabodee BpeMs, IPEAYCMOTPETDb pasfe/neHne paboTbl MeXAy
HECKO/IbKMMIY PabOTHMKaMM Ha OfHOM paboueM MecTe 1 Jip.).

HeraruBHbIe aclIeKThbl pacIpOCTPaHeHNsI HETUIIMYHO 3aHATOCTHU aCCOLUUPY-
I0TCSI TIPEXKJie BCETO C OTCYTCTBYEM MM CHUKEHVEM COLMA/IbHOM 3aLMUThI TPYHO-
BBIX IIPaB pabOTHMKOB’, HEOXKUAHHOI MTOTepeit pabOThI U CTAOMIBHBIX JOXOJOB,
Ha/IMYNeM JUINTENbHBIX IIepepbIBOB B paboTe 1M3-3a OTCYTCTBMA 3aflaHMil VN
3aKa30B, OIPAaHMYEH)EM B JOCTYIIe K IIO/TyYeHUIO COIVAIbHBIX BBIIIAT U YCIIYT.
Taxke OTMeYaIOTCS CHIDKEHME YPOBHS IMpodeccroHanm3Ma pabOTHUKOB B CUITY
BpPEMEHHOI BOCTPeOOBaHHOCTH, YXYALIeHNe UX PU3MIECKOTO ¥ MOPAIBHOTO CO-
CTOSHMUA B YC/IOBUAX HECTAOMIBHOCTH, TIOBBIIIEHHBIN TPaBMATU3M, OC/IabieHe
COLVIATIBHOM COMMAAPHOCTH 1 PO eCCHOHANTBHBIX CBsA3ell, OTCYTCTBIE BO3MOX-

* Ileemspes A.B. PaboTa B «oOmake» Kak TpaHCHOPMAIMsA COLMATbHO-TPYAOBBIX OTHOIIEHMII B
1 posoit skoHoMuKe // KpearyBHas skoHoMuka. 2017. Ne 2. C. 247-248.

> Cm.: Tebpuany B.H. CoumanbHble aclIeKThl (peHOMEeHa AMCTaHLIMOHHOI paboThl KaK HOBOTO B
TPYHOBbIX OTHOMIeHMI // TocymapcTBeHHOe ynpaBnenne. JneKTpoHHbIN BecTHUK. 2008. Ne 17. C. 3; To-
mawesckuii K.JI. KoMploTepHOe HafJOMHIYeCTBO (TeslepaboTa) Kak OfHa 13 THOKMX GOPM 3aHATOCTH
B XXI B. // Tpynooe mpaso B Poccun 1 3a pybexxom. 2011. Ne 3. C. 32-35; Mepxo A.J1. BupryanbHas
3aHATOCTb KaK MHCTPYMEHT IPEOJio/IeH A KPU3MCHDIX AB/IEHNIT Ha poccuiickoM poiHKe // BectHuk Om-
ckoro yHuBepcnteta. Cepusa: OxoHomumka. 2010. Ne 2. C. 5-10; /Iromos H.JL, Iepacumosa E.C. Mexny-
HapOJIHbIE TPY/IOBblE CTAHJAPTBI M POCCUIICKOE TPYHOBOE 3aKOHOAATENbCTBO. M.: IleHTp conmanbHO-
TpymoBbIX Ipas, 2015. C. 180.
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HOCTM y4aCTBOBaTb B yIIPABJIEHNUI IIPOU3BOJICTBOM, OTCTaMBATh CBOM IIpaBa IIpK
IIOMOIIM KO/ITIEKTUBA U T.71. Ha CHYD KeHMe Mep paBOBOIT 3aIUTHI N1, paboTaro-
VX yAaeHHO (Ha/IOMHBIX, IVCTAHIVIOHHBIX PAOOTHIKOB) 110 CPAaBHEHUIO C JIPY-
TMIMU HaeMHBIMU pabOTHMKaMy 00paliaioch BHUMaHMe B HAYYHOI TuTepaType’.

Cnenyer OTMETUTD, YTO B SKOHOMUYECKM PAa3BUTHIX CTPAHAX HETUIIMYHBIMU
dbopMaMit 3aHATOCTU OXBAa4YeHO B cpefHeM OT 15 10 30% pabOTHUKOB, IpUYeM B
HEKOTOPBIX I3 HMX 9Ta [0/ NpUOIIDKaeTCA K IIOJIOBUHE, a, HanlpyuMep, B FOxHoit
Kopee ona y>xe npesbitena’. B Poccnitckoit @emepanuy Takske OTMEYaeTCs pac-
IV peHMe HETUIIMYHBIX POPM 3aHATOCTH, JOJIsI KOTOPBIX C PasBUTIEM LUPPOBOIT
9KOHOMUKM OyzeT yBenmmuuBaTbesa. B JloposkHoit kapTe mporpammsl «1ndposas
3KOHOMUKa Poccurickon CID«E:;[epauI/H/I»8 NpeJIonaraeTcs, 4ro K Kouny 2019 roga
Oyzmer obecrieyeHO BBefjeHME HOPMATVBHON 0asbl peTyIMpOBaHNA TPYHOBBIX I
COIVa/IbHBIX OTHOILIEHMII C TMOKOI ¥ AUCTAHIMOHHOII 3aHATOCTBIO, B TOM YMCIIe
BBISIBJIEHBI Oapbepsl, 3aTpyAHsLe GOpMIPOBaHIe ITMOKNX TPYAOBBIX OTHOILIIE-
HUIA, IPUHATBl HOPMaTUBHBIE ITPABOBbIe aKThI, 0OeCreunBalolye peryanpoBa-
HIIe YKa3aHHBIX OTHOIeHMit (11. 2.9). IIpu aToM 3ammTa NHTEPeCcOoB POCCUICKIX
rpakfiaH, obecriedyeHre X 3aHATOCTY YKa3aHbl B YVC/Ie HAl[MIOHATbHBIX MHTEpe-
coB B obmacTy 1udpoBoil IKOHOMMKY (IIL. «3» M. 42 Crparernm pasBUTHUSA UH-
dbopmanmonnoro obuectsa B Poccuiickoit @epeparuu Ha 2017-2030 ropsr) .

B Poccun mpaBo Ha 3amuTy oT 6e3paboTHIbl AB/IAETCS KOHCTUTYIVIOHHBIM
IpaBoM rpaxkjaH. B coorBercTBuM o cT. 37 Koncturyuun Poccun kaxaplit nme-
eT IPaBO Ha TPYZ B YC/IOBUAX, OTBEYANONNX TPeOOBaHNMAM 6e30MacHOCTI U -
TVIeHbl, Ha BO3HATpaXK/ieH1e 3a TPy/, 6e3 KaKoi 6bI TO HM ObIIO AMCKPUMUHALIN
Y He HIDKE YCTaHOBJICHHOTO (peflepabHBIM 3aKOHOM MUHVMAJIBHOTO pa3Mepa
OIUTaThI TPYAA, a TAK)XXe IPaBO Ha 3aIuTy oT 6e3paboruubl. [apantun peannsa-
LM [IpaBa Ha 3alIMTy OT 6€3paboTHIIbI OTIpefie/ieHbl HopMaMit TPpyLoBOro KomeK-
ca Poccmitckoit epepanyn (nanee — TK P®), 3akona PO or 19 anpens 1991 r.
Ne 1032-1 «O 3ansaroctu Hacenenus B Poccuiickoit @epepanym»’ (nanee — 3akoH
0 3aHATOCTY) ¥ APYTMMY HOPMATUBHBIMYU IIPAaBOBBIMY aKTaMIA.

OpHako Ha CETONHAIIHUI JeHb He BCe HETUINMYHbIE POPMBI 3aHATOCTH II0-
JYYWIN TOJDKHYIO IIPABOBYIO PEIVIAMEHTALVIO, YTO CO3[a€T IMPEIATCTBAA K pe-
a/msanyy rpaXk/jlaHaMy KOHCTUTYLMOHHOTO IIpaBa Ha 3alUTy OT 6e3paboTHIIbL.

¢ Cwm.: [e6puany B.H. Yka3. cou. C. 3; Tomawesckuti K.JI. Yka3s. cou. C. 32-35; Mepko A.J1. Ykas. cou.
C. 5-10; /Iromos H.JI., Iepacumosa E.C. Ykas. cou. C. 180.

7 Jlywnuxos A.M. HeTunu4Hble TPyOBbIe IPAaBOOTHOLIEHMA B KOHTEKCTE COBPEMEHHBIX COIIMAIb-
HO-9KOHOMMYECKIX IIPOLeccoB // BeCTHUK TPYyOBOTro Ipasa 1 IpaBa COLManbHOro obecredenns. 2017.
Bpimyck 2. C. 10.

8 Ilporpamma «IIudpopas skoHommka Poccuiickoit Pemeparyn», yTBep>KAeHa paclopsKeHueM
ITpaBurenpcrBa Poccun ot 28.07.2017 Ne 1632-p «O6 yTBepxaerny mporpammsl «I{ngppopas sKoHOMI-
xa Poccmiickoit @epepannm» // C3 P®. 2017. Ne 32. Cr. 5138.

® C3PD. 1996. Ne 17. Cr. 1915.
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B cBsA3M ¢ 9TMM BO3HMKaeT HEOOXOAMMOCTD ITOMCKA MIOAXONOB K COBEPIIEHCTBO-
BaHUIO CHCTEMBI COLMATBHOIL 3AIMTHI OT 6€3paboTUIIbI TPAKIaH, Peaan3yIoIIX
CITIOCOOHOCTY K TPYZAY B TAKMX HETUIINYHBIX (POPMaXx.

B coBpeMeHHBIX yC/IOBMSAX, KOIJja IIOf BO3JEIICTBUEM IIPOLIECCOB Imobanmsa-
LM ¥ TEXHIYECKOTO TPOrpecca pajuKaabHbIM 00pasoM MEHseTCsl PhIHOK TPYAa,
B TOM YJIC/Ie B CTOPOHY YBeIMYEeHNUsI HETUIIMYHOI 3aHATOCTH, YyKe He MOTYT OBITh
COXpaHeHbI IPeXHNe IapaHTUM 3aHATOCTU U COLMANbHOro obecredenns. He-
[lapOM HETUIIMYHYIO 3aHATOCTb BCe Yallle MIMEHYIOT HecTabunibHoiL. [1o oneHkam
MOT, B 2017 ropy HecTabMIBHO OBIIA 3aHATOCTD TOYTH 1,4 M/IPJ. PaOOTHIKOB,
a K 2019 ropy ux 4mcio BeIpacTeT emje Ha 35 MIH."°

03a604eHHOCTD 110 TOMY ITOBOAlY HeOTHOKpaTHO BbIpaxkana MOT. B wacTHO-
ctu, Tenepanbubiit gupextrop MOT I. Paiinep B noxnage «/IHMImaTuBa cToneTus,
Kacaromasicsi 6yayiuero cdeps! Tpyfa»'! oTMedar, 4to npoucxopsuie B cdhepe Tpy-
Jia I3MEeHeH s, HallpaB/IeHHbIe Ha pacIIVpeHNe UCIIOb30BaHNs «<HECTAaHJAPTHBIX»
¢dbopM opraHMsaiyu Tpysa, MOABEPraioT UCIBITAHNIO CIOCOOHOCTD K afjaliTalium K
HOBBIM peajMsAM CUCTEM COLVATBbHON 3aIlUTHI, KOTOPbIe B TeYeHVe IINTEeTbHOTO
neproza BpeMeHy pOpMUpPOBaIICh Ha IIPe/IIoaraeMoii abI0HHOI OCHOBE TUIIO-
BOTO TPYZI0BOro IpaBooTHouleHn:. [lo mHeHnto [enepanproro gupexkropa MOT,
BBI3bIBAET TPEBOTY U HEM3MEHHO BBICOKOE PAaCIIPOCTpaHeHMe He3alVIIeHHbIX
bopM 3aHATOCTM B COYETAHMU C SIBHBIM OTCYTCTBMEM IIPOrpecca B IOBBILIEHNN
KayecTBa paboUMX MeCT, JaXke B CTPaHaX, IJje CBOJHbIE TOKa3aTe/N YAYIIIVINCD' .,

Bce 310 cBUeTeNIbCTBYET 06 aKTyaIbHOCTM TIOMCKA HOBBIX ITOAXO/OB K pellie-
HUIO IIPOO/IEMBI 3aHATOCTY U 3aLUTHI OT 6e3paboTuIlb, TeM Oojiee, YTO YNCIeH-
HOCTB pabouyeil CHIbI pacTeT OBICTpee, YeM CO3[[AI0TCsI HOBbIe paboune MecTta'.

OCHOBBI IOCTPOEHMSI CUCTEM COLVIA/IbHON 3aIMUThI OT 6e3paboTuIbl ObIIN 3a-
noxxensl B psafe Kousennuit MOT, B Tom uncie Ne 2 «O 6e3paboTuie»', Ne 102

10 NMoknax Tenepanpruoro pupekropa MOT «IlepcreKTHBBI 3aHATOCTY ¥ COL{MAIBHO 3ALUTHI B
mupe B 2018 romy» [Onexrponnsiit pecypc]: // URL: http://www.ilo.org/moscow/news/WCMS_616001/
lang--ru/index.htm (gata o6pamenns: 15.03.2018)

' Cwm.: Toknap Tenepanbroro gupekropa MOT «VHunmatusa cToneTus, Kacarwolasics 6yayiiero
cdepnl Tpyaar. MexxnyHapopHas KoHpepeHLus Tpyaa, 104-1 ceccus. JKenepa: MexyHaponHoe 6:10po
TpyAa, 2015.

12 Cm.: ITepcrieKTVBBI 3aHATOCTH U COLMANBHOI 3a1uThl B Mupe. Tenpenym 2017 [Dm1eKTpOHHBII
pecypc]: // URL: http://www.ilo.org/moscow/news/WCMS_541482/lang--ru/index.htm (mara obpare-
HyA: 12.03.2018)

13 TTo garnueiMm MOT, B 2018 1. k 2,1 Mpp. 6e3pabOTHBIX JO/DKHBI prbaBuThCs emie 2,7 MaH. CM.:
Hosoctt MOT. 12.01.2017. B Poccuiickoit ®emeparyn mo faHubIM PoccTata ypoBeHb 6e3paboTuiib B
sHBape 2018 I. coctaBui 5,2% 3auATOCTb 11 6espaboTuiia B Poccniickoit Penepannu B suBape 2018 ropa
[Onexrponnslit pecypc]: // URL: http:// www.gks.ru/bgd/free/B04_03/Iss WWW.exe/Stg/d03/36.htm
(maTa obpaenus: 16.03.2018)

" Konsennusa Ne 2 MexpyHapopHoit opranusaumu tpyfa «O 6espaboruue» (BammHrros,
27.01.1920). Poccus He asngerca yyacranueii Konsennuu // CIIC KoncynbrantIInoc.
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«O MMHMMaTbHBIX HOPMax COLMaabHOTO obecredeHms»', Ne 122 «O momm-
THKE B 00/1acTy 3aHATOCTU»'®, Ne 168 «O comeiicTBUM 3aHATOCTU U 3alUTE OT
6e3paboTuibl»'” 1 ap. HasBaHHbIe KOHBEHIVIM IPEAIIONAraloT CUCTeMy OecIiat-
HBIX TOCYApPCTBEHHBIX OPraHOB CTY>KOBI 3aHATOCTM, IIOMOTAMOIINX TPaXKAaHAM
B TPYHOYCTPOJICTBE, a paboTOAATENAM — B IOVCKE MOAXOAINX PaOOTHUKOB, a
TaK>)Ke CYCTeMbI MaTepPUaIbHOI OAEP>KKYU 6e3pabOTHBIX IpaXk/iaH B IEPUO], IIO-
VICKa paboThl.

OpHako Ha CEerofHALIHNUI [eHb YHUBEPCAJIbHOM MOJEIM COLMATbHON 3allu-
TBI OT 6€3pabOoTHUIIBI HeT. B IpOMBIIIZIEHHO pa3BUTHIX 1 Pa3BUBAIOLINXCS CTPAHAX
CUCTeMbI COLVA/TBbHON 3alIMTBI OT 6e3pabOoTHIIbI HAXOMATCSA Ha PasHBIX YPOBHAX
pasBuTHA. Kakgoe rocyapcTBo € y4eTOM COLMAIbHbBIX U KY/IbTYPHbBIX LIEHHOCTEN
JQHHOTO OOIIeCTBa, €r0 VICTOPUY, YPOBHS 9KOHOMIYECKOTO PAa3BUTHS CAMOCTOSI-
TEJIbHO OIIpefie/IseT, KaK HalIydIIuM 06pasoM OKasaThb IOANEP>KKy 6e3paboTHbIM
rpaxzanaMm. Bmecre ¢ TeMm, kak pekomernyer MOT', Bce cucTeMbl JO/DKHBI COOT-
BETCTBOBATb 0a30BbIM NMPUMHIMIIAM. B 4acTHOCTI, MOCOOWS JOMKHBI MMETh rapaH-
TUPOBAHHBIN XapaKTep I He TO/DKHO OBITh IVCKPUMUHALINN B UX PACIIPee/IeHIA,
yIIpaBjIeHMe CUCTeMaMI JO/DKHO ObITh YeTKUM ¥ IIPO3PaYHbIM, A a]MVHUCTPATUB-
HbI€e M3/IePXKKM JODKHBI OBITh KaK MOYKHO 60Jiee HU3KUMU, IPUYEM COLMaIbHbIe
HapTHepPBI I0/DKHBI UTPATh B BOIIPOCAX YIIPABIeHNA BUSHYIO PO/ib.

Kak cnenyer u3 ct. 2 Kousennyumum MOT Ne 168, kaxmoe rocyapcTBoO JJO/DK-
HO CTPEMIUTBCS, YTOOBI €ro CUCTeMa 3alUThl OT 6e3paboTHIbI U, B YaCTHOCTH,
METO[BI MIPENOCTABNEHNUsT TIOCOOMIT IO 6e3paboTiuile, COMEICTBOBAIN CO3MaHMIO
TIO/THOV, IIPOJYKTUBHOI ¥ CBOOOHO M30paHHO 3aHATOCTYU U MMM OBl TAaKOii
XapakTep, YTO IpeIpyuHIMaTe ObIIV ObI 3aMHTepeCcOBaHbI IIpeyIaraTb TPy-
LIVIMCS IPOAYKTUBHYIO 3aHATOCTD, @ TPYAAIINECA — MCKaTh TaKYI0 3aHATOCTD.

B Hacrosmiee BpeMs y4eHBIMU MPEAIATAOTCA pa3INdHble CUCTEMbI COLMAIIb-
HOJ 3alUTHI TPKIAaH B YCIOBUAX HETUIMYHOI 3aHATOCTU. Tak, OpuTaHCKue
yuenple M. ®pupnang n H. Kyantypuc npepiararor usMeEHUTb TPaJULMIOHHYIO
«JBOMYHYIO CUCTEMY» OTHOLIEHMII IO TPYAY, KOTOpas CBOAWIACH K TPYAOBBIM
(3aBMCUMBIM) U TPaXk/JaHCKO-IIPAaBOBBIM (He3aBMCUMBIM) OTHOIIeHUs M. [To mx

> Kousenuys Ne 102 MexyHaponHoi opranusanyy tpysa «O MUHMMAIbHBIX HOPMaX COLMab-
Horo obecrrevennsi» (VKenesa, 28.06.1952). Poccuiickas @eneparus He paruduimposana Kousenuuio //
CIIC Koncynprantllmoc.

' KonseHuyst Ne 122 MexxyHapogHoit opranusanuy Tpyaa «O MomuTuke B 06/1acTu 3aHATOCTI»
(OKemnea, 09.07.1964). CCCP patuduumpoan Konsenipio (Ykas IIpesuamyma BC CCCP ot 05.08.1967
Ne 1770-VII) // CIIC KoncynprantIlmoc.

7 Konsenumsa Ne 168 MexxnyHapopiHOI opranusaumu Tpyga «O comeiicTBUM 3aHATOCTU U 3alluTe
ot Gespaboruipi» (Kenesa, 21.06.1988). Poccuiickas Pepeparus He parudunyposana Konsenumio //
CIIC KoncynbranTtllmoc.

'8 CMm.: 1. 2—4 3aK/TIOYeHNIT O COLManbHOM obecredeHnyt, TpuHATHIX Ha 89-it ceccrmt MKT / [Tokmaz
TenepanbHoro aupekropa MOT Ha 95-i1 ceccun MexpyHaponHOl KoHdepeHLun Tpyaa «VI3smMeHeHne
Mofiernieit 1 CTPYKTYp B chepe Tpynar». JKenesa: MexyHaponHoe 61opo Tpyaa, 2006. C. 52.
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MHEHMIO, B 3aBMCYMOCTY OT YPOBHs 3aIUThI MOTYT OBITH BbIJie/IeHbI TPU BUAA
OTHOIIEHNIL: 3alIIleHHbIe OTHOLIEHV 110 TPYAY, B KOTOPBIX paboTaroliee N0
H0/Ib3yeTCsl MAKCHMA/IbHBIM 00BEMOM IIPaB ¥ CYIIECTBEHHO 3AIVIIEHO OT He-
TaTUBHOTO, AECTA0M/IN3UPYIOLIEr0 BO3JEIICTBUA PHIHKA TPY/d; aBTOHOMHBIE OT-
HOILIEHNs TI0 TPYAY, B KOTOPBIX paboTaroliee MU0 He IOMY4N/IO CYIeCTBEHHBIX
rapaHTNIl OT HAaHMMATeJIsl; HeYCTOIYMBbIE OTHOLIEHV 10 TPYAY, KOTOPbIE COfep-
Xart B cebe 971eMeHThbI 00enX IPYIII OTHOLIeHNIT'.

HexoToppie poccuiickme y4eHble BHICTYNAIOT B 3aLIUTY LEHHOCTEN «IIEPEXO/i-
HBIX PBIHKOB TPyZa», 00€CIIeYMBaIOIINX FAPAHTUM OT COLMA/TIBbHBIX PUCKOB, CBS-
3aHHBIX C PBIHKOM TpyAa. OHM FOBOPAT HEe O CO3AaHUM «3aIIUTHON 000I0UKIL»,
KOHCEpBUPYIOLIeil cTapble paboure MeCTa, a BBIABUIAIOT UMICI0 «KPbIIbeB Oe3-
OIACHOCTN», 3AIUINAIOIINX IIePEeXOIbl MeX/Ty Pa3/IMYHBIMM CETMEHTaMI PbIHKA
TPyZAa: MeXAy pabounmy Mectamu, paboToit u 6espabdoruiieii, paboToit 1 mpo-
deccroHanTbHON TOATOTOBKOI, 06pa3oBaHNeM ¥ IPOQeCcCUOHAIbHON HeATeNb-
HOCTBIO 1 fip.”

Ha mamr B3rAf, npepnaraeMblil y4€HBIMI PUICK—OPUEHTVPOBAHHBIN ITOAXOL,
BO3MO>KHO IIPYMEHUTD JINIID IIPY OIIpefie/ieHny oobeMa rapaHTuil B 06/1acTu 3a-
HATOCTY Y 3aIIMTHI OT 6e3pabOoTUIIBI IPaXKaH, Peany3yIoNX CBOV CIOCOOHOCTH
K TPYAY HOCPEACTBOM BCTYIUIEHVSI B «aBTOHOMHbIE» VIV «HEYCTOIYMBbIE» OT-
HOIIEHVS 10 TPYAY, B KOTOPBIX paboTarolee U0 He MOy4aeT CYIIeCTBEHHbIX
rapaHTMil OT HaHMMaTeNs. Tak, HalpuMep, pUCK IOTepu paboThl y pabOTHMUKA,
BCTYIMBIIETO B «aBTOHOMHbIE» OTHOIIEHNs ¥ pabOTAOI[Ero Ha YCIOBUAX TPaXK-
JIAHCKO-IIPAaBOBOT'O JIOTOBOPA, BBIIIE, @ 00BEM €ro rapaHTUil 3alUThI OT Oe3pa-
00TUIIBI MeHbIIIe, YeM y PaOOTHUKA, BBHIIOTHAIIIETO aHAJIOTMYHYI0 paboTy Ha
YCIIOBUAX 6€CCPOYHOro TPyAoBoro foropopa. Hambonee BbICOKMIT pucK moTepu
paboOThI ¥ HM3KUII YPOBEHD 3aLIUTHI OT 6e3paboTuIbl Y pabOTHUKOB, paboTalo-
VX Ha MHTEPHeT-IIaT(¢opMe, BBIIOMHAIOLINX IIO/TyYeHHbIE 3aKa3bl 6e3 KaKoro-
760 IpaBoBOro 0POPM/ICHMS TAKNX OTHOLIEHUIA.

B HekoTOpBIX cTpaHax EBpocoiosa mmpy 3aujuTe BpeMeHHO 3aHATHIX pabOTHM-
KOB IIpeflycMaTpyUBaeTCs yEOPOXKaHe KPaTKOCPOYHBIX KOHTPAKTOB /IS paboTo-
pareneit. [Io TakMM KOHTpaKTaM YCTaHAB/IMBAIOTCS YBEIMYEHHBIE OTUVC/ICHUA
o crpaxoBaHuio ot 6espaborunsl (Cnosenns, Opannus, Vramms), cCTUMYIIbI
nepexoa K IMOCTOSHHO 3aHATOCTY WIM JONOTHUTENIbHOE BBIXOJHOE Iocobue
11 BpeMeHHBIX pabotHukoB (Vcmanus, @panuus)?'. B Poccun takke MOXXHO

¥ Cwm.: Freedland M., Kountouris N. The Legal Characterization of Personal Work Relations and the
Idea of Labour Law / The Idea of Labour Law. B. Langille, G. Davidov (eds.). Oxford: Oxford University
Press, 2011. P. 190-208.

2 Cm.: /lywinuxos A.M. Yxas. cou. C. 19.

21 Cwm.: Atixxopcm B. PacumpeHye rpaHnIy AyannsMoB: Iy Tb K 6ortee IrMOKMM 1 HafIeXXHbIM PbIHKaM
Tpyna? [OnexrpoHHsblit pecypc]: // URL: http://pravo.hse.ru/labourlaw/nevs/196006230.html (gara 06-
pauenns: 05.11.2017)
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VICIIO/Ib30BATh OIIBIT €BPOIIENICKMX TOCYAAPCTB, IPEYCMOTPEB IIOBBIILICHHbIE Ha-
JIOTOBBIE OTYNC/IEHNA C paboToHaTeNel, IPUMEHAIOIMX HeTUIIYHbIe POPMBI 3a-
HATOCTH, XapaKTepU3YIOI[MeCs: BBICOKUM pucKoM 6e3paboruibl. IToBblnieHHbIe
PUCKY IOTepy pabOThI M MaTepyaIbHOI He0OEeCIIeYeHHOCTH B IIEPUOJ, ee ITOUCKA
JIOTKHBI OBITH KOMITIEHCHMPOBAHBI TOCY/JAPCTBEHHBIMI TAPAHTIUSAMIA.

C pasButueM MHGOPMAIMOHHO-TEIEKOMMYHUKAI[MOHHBIX TeXHOMIOTMIT HYX-
[AIOTCsI B M3MEHEHMM ¥ IOJXOABI K OKa3aHMI0 OpraHaMy CIy>KObI 3aHATOCTU
TOCYJapCTBEHHBIX YCIYT B cepe 3aHATOCTY M 3alINUTHI OT Oe3paboruubl. Ha-
[paB/IeHNsl TaKUX M3MEHEHUIT IIpefyCMOTpeHbl B IpoekTe KoHIjenium mepso-
OYepeHbIX Mep II0 COBEPIIEHCTBOBAHMIO IIPABOBOTO PETYIMPOBAHNUA C LIEIbIO
pasBuTHA LUPPOBOI SKOHOMUKI?. B Hell npepmaraeTcs nepexoy Ha 6e30yMax-
HOe B3aMMOJeIICTBMe pabOTHMKOB U paboTonareseil (BBeieHMEe /IEKTPOHHOTO
¢dbopmaTa 3aKII0YEHNsI TPYJOBOTO JJOTOBOPA, 9/MEKTPOHHON TPY/OBOI KHIKKM,
ONTVMMU3AIMA VHBIX «OyMa)XKHBIX» 00A3aHHOCTEN paboTORATeNA), YTO IPU3BAHO
YIPOCTUTD MOPSOK IIPeNbsABIEHNs I'PaKAaHaMU JOKYMEHTOB, HEOOXOMMMbIX
UL VX PETUCTPALNN B KayecTBe 6e3pabOTHBIX, IPEyCMOTPEHHBIX 4. 2 CT. 3 3a-
KOHa O 3aHATOCTH.

[Ipn nepexoze Ha 9/ME€KTPOHHBIN JOKYMEHTOOOOPOT TOCYIapCTBEHHBIX Opra-
HOB U OpraHM3aLNil, BEAYLINX 9TeKTPOHHBIE PETUCTPbI, OPraHbl CIY>KObI 3aHs-
TOCT) CMOTYT CAMOCTOATENIbHO 3aIPallBaTh HEOOXOAVMYIO UM MH(POPMAIINIO B
[TerncuonnoM ¢oHpe, B MuHuCTepcTBe 00pasoBaHys, HaTOTOBBIX, MUTPAIIOH-
HBIX U APYTMX OpraHaxX M OpraHM3alusAX B HOPsIKe MeXBEJOMCTBEHHOIO B3aM-
MopeiicTBysA. Criefyer 3aMeTUTb, YTO OTHOLIEHYIS, CBsI3aHHBIE C BBEJICHUEM JJIeK-
TPOHHOT'O JOKYMEHT0000pOTa, IPAMO He HallpaBJIeHbI Ha COfIEVICTBIE 3aHATOCTI
¥ 3auTy oT 6e3paboruibl. OHY HOCAT BCIIOMOTaTe/IbHBII XapaKTep, II03BOJIAI0-
M OLIEHUTDb CUTYAIIO Ha PIHKE TPY/a, 00/Ier4nTh JOCTYII K He0OXOAMMOII MH-
dbopmalum, ynpoCcTUTh 1 YCKOPUTD IOTy4eHUe TOCYAApCTBEHHBIX YCIYT B cdepe
3aHATOCTY HACETIeHM, @ TAKXKE CAMOCTOATE/IbHO MCKATh MOAXOAAILYIO paboTy, He
BCTYIasi B OTHOLIEHMsSI C OpPraHaMM CTY>KObI 3aHATOCTH, Peryl1upyeMble 3aKOHOM
0 3aHATOCTI.

Peanusanus npepraraembix KoHiernyeir MsMeHeHUT NOTpeOyeT BHECEHUs
COOTBETCTBYIOIIMX M3MEHEHMIA B 4. 2 CT. 3 1 CT. 16 3aKOHa O 3aHATOCTH, NpEJ-
yCMaTpUBaIoLlyie MpefbsBIeHe HTOKYMEHTOB, HEOOXONMMBIX IIPU PerUCTpPaLN
B KauecTBe Oe3paborHbIX. IloTpebyercss Takxe yperymmpoBaHue OTHOIICHMI,
CBsI3aHHBIX ¢ 0OMEHOM Ha 6€3BO3Me3[JHOII OCHOBE OTYETHON HOKYMEHTALel 1
CBEJICHUAMY MEXJY OpraHaMU TOCYapCTBEHHON CTAaTUCTUKY, HAIOTOBBIMMI Op-
raHaMJy, OpraHaMy MUTPALIMOHHOI CTY>KObI 1 PYTMY 3aHTEPeCOBaHHBIMMU T'O-
CYAapCTBEHHBIMU OpTaHaAMIL

2 TIpoexT KoHuenuuy mnepBoodYepesHBIX Mep IO COBEPLICHCTBOBAHMIO IPABOBOTO PETYIMPOBa-
HYA C Lie/IbI0 pasBUTHA 1MPOBOIT SKOHOMUKY [DnekTponHbiit pecypc]: // URL: http://sk.ru/news/m/
wiki/20098/download.aspx (mata obpamenus: 12.02.2018)
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Bo3MoXXHO, 4TO ¢ pa3BuTeM LupPOBOI SKOHOMIUKY TaHHbIE OTHOLIEHNS OY-
IyT COBEPLICHCTBOBATBCSA VM BOSHMKHET HEOOXOMMOCTDb B YPeryInpOBaHUU UX
OT/Ie/IbHBIM HOPMAaTMBHBIM IIPAaBOBBIM aKTOM. TaKiM aKTOM MOXXET OBITh 3aKOH
0 11QpPOBOIT HIKOHOMMKE, HEOOXOUMOCTb Pa3pabOTKU KOTOPOTo 00CYKHaeTcs
B MuHucTepcTBe 9KOHOMIUYecKoro passutusi Poccuiickoit @enepanyn®. C pas-
BUTIEM LM(POBOII SKOHOMUKI B3aMOJIEVICTBYE€ OPIaHOB CIY>KObI 3aHATOCTH,
rpaXK/laHMHA, UIIYIIero paboTy, 1 paboTofaTenst MOKeT ObITh OCYIIECTBIEHO B
37IEKTPOHHOII (hopMe MOCPeICTBOM UCIONb30BaHNA MHPOPMAIVOHHBIX CHCTEM
OPTraHOB CITYXXOBI 3aHATOCTH, pPAOOTOAATEIIA U «IMYHOTO KaOMHeTa» IpaXk/JaHMHa.

YdanThIBasg CTMpaHue IpaHML MeXAy NmpodeccusamM, HeoOXOmUMOCTb 06/a-
JIaTh He TONBKO MPOo¢eCcCHOHANTbHBIMY 3HAHNUAMY, HO U1 JOIIOTHUTE/IbHBIMU KOM-
HeTeHI[VAMY, B TOM 4MC/Ie B 061acTy MHGOPMALMOHHBIX TEXHOIOIWIA, TO/DKEH
M3MEHUTDCS OAXON 1 K OIIpefie/IeHII0 OHATYSA nopxopseit pabotsl. [Togxoms-
IIeli JO/DKHA CUNTATHCA TaKas paboTa, B TOM YNUC/Ie IUCTAHIMOHHAS BPEMEHHOTO
XapakTepa, KOTOpasi COOTBETCTBYeT PO eCcCHOHANTBbHON IPUTOXHOCTY pabOTHN-
Ka ¢ yyeToM Habopa ero mpodeccyoHaIbHbIX KOMIIE TeHIINIA.

I[Tpu copeitcTBMUY rpaskiaHaM B TPYAOYCTPOIICTBE OPTaHbl CTY>KObI 3aHATOCTU
JIO/DKHBI OyIyT CpaBHMBATb COPMIUPOBAHHBIE pabOTORATE/IeM KOMIIETEHIINN 10
TEeM WIVM VHBIM IpodeccusM ¢ HAbOPOM KOMIIETEHIMIT COUCKaTens paboThl, 1 B
3aBUCUMOCTH OT 3TOTO IpefIaraTb paboTOAATENIO IOTEHIAIbHBIX paOOTHIKOB,
a pabOTHMKaM JaBaTb HAaIlpaBJIeHNs Ha cobecefoBaHe K KOHKPeTHOMY paboTo-
parento. [Tpu orcyTcTBUM Y 6€3pabOTHOrO rpaskIaHNMHA HEOOXOMVMBIX IS 3a-
HATYS BaKAHTHOTO pabodyero Mecra KOMIIETEHIIMII OPraHbl CIY>KObI 3aHATOCTH
MOTIJIN OBl pelIaTh BOIPOC O HAIIPAB/ICHNN €TI0 B COOTBETCTBUM CO CT. 23 3aKOHa O
3aHATOCTMU Ha IpodeccroHaIbHOe 00ydeHue.

ITocKONbKY B COBpEMEHHBIX YCTIOBVAX PA3BUTHA HAYKM U TEXHVKMY /1A YCIIEeNI-
HOTO TPYAOYCTPOICTBA ¥ BHIIIOHEHVS PabOTHI Y>Ke HeOCTATOYHO IIPOIITI paso-
BYI0 IIPO(eCCHOHAIbHYIO MOATOTOBKY, B Pexomenpamym MOT Ne 195 «O pas-
BUTHUM JIOJCKUX PECypcoB: oOpasoBaHIe, IIOATOTOBKA KaJpOB U HEIpepbIBHOE
obyuenue» (2004) roBopuTCA O HEOOXOAVMMOCTM HEIPEpPHIBHOTO OOydYeHMS B
TedyeHMe BCell KM3HN. B BBIIEYIOMAHYTOM JlOK/Iafie [eHepanpHOTO upeKTopa
MOT ykasbiBaeTcsl Ha HEOOXOAMMOCTD BK/IA/IBIBATh CPEICTBA B Pa3BUTHUE COBPe-
MEHHBIX NPO(deCcCHOHATbHBIX HaBBIKOB, BOCTPEOOBAHHBIX B HOBOJ 9KOHOMIMKE,
OCHOBAHHOJI Ha 3HaHMAX, a TAKKe YKPEIUIATb B3aMMOCBA3N MeXJy obpa3oBa-
TE/IbHBIMM CUCTEMaMM ¥ IIOTPEOHOCTAMM PEATIPUATHUIL.

Pa3BuTie MHHOBAIMOHHBIX HAIIPAaBICHNII EATETbHOCTY HEM30eKHO BlIedyeT
3a co00it yBenm4eHe NoTpeOHOCTN B pabOTHMKAX BBICOKOTEXHOIOTMYHBIX IIPO-
u3BofCcTB. B Poccum mpobrema 3amoiHeHus BaKaHCUI BBICOKOKBaIUUIVIPO-
BaHHBIMM CIIELVATICTaMI O-TIPEKHEMY SBJISAETCS aKTyabHOIL. PaboToparensam

» IMunos C.B. Iludposas cpepa nosepus ycKoput GopMUpoBaHMe HOBBIX OM3HEC-NIPOLeccoB //
OdunnanpHblit caiiT MUHICTEPCTBa 9KOHOMIYIECKOro pasButust Poccuitckoit @emeparu, 5.06. 2017.
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HY>KHBI KaJpbl, UMEIOIIVe BBICOKYIO KBaIMPMUKanmio B cepax HOBBIX TEXHOJO-
TUi1, Pa3BUTHA MEXaHMU3MOB YIIPaB/IeHUs IPOU3BOJCTBOM U IPOTHO3MPOBAHUSA
MIepCIIeKTUB Pa3BUTUA TeX WIN VHBIX OTpacieil. Pemennio 3Toil mpobneMsl 11o-
CBAILEH psAJ IPOrPaMMHBIX JOKYMeHTOB. B uactHocTH, B ITocnanun [Ipesngenta
Poccun depepanpaomy Cobpanuio® mocrapieHa 3afada JOOUTHCA KaueCTBEH-
HBIX M3MEHEHMII B IIOAATOTOBKE CTY/IEHTOB, IIPEXe BCETO 0 MePeSOBbIM HAIIPaB-
JIEHVISIM TeXHOJIOTMYECKOTO pasBUTHUA, CPOPMUPOBATh CTYIEHb «IPUK/IAJHOTO
OakanaBpuara» Mo TeM pabodnm nmpodeccusaM, KOTopble GpaKTudeckn TpedyoT
VIH)KeHepHOTro o6pasoBanus. Peannaaruy 9101 3a1auy CHOCOOCTBYIOT OT/E/IbHbIE
HanpasjeHus nporpaMmel «Lludposas skoHomuka Poccuiickoit @epepanym»>.

I[Tporpammoit «IIudposas sxonomuka Poccuiickoit @egeparym» npefycMoTpe-
HO, 4TO K 2024 TOfy KOMM4IeCTBO BBITYCKHUKOB 0Opa30oBaTe/IbHBIX OpraHM3aINil
BBICIIIETO 00pa30BaHMs 110 HAIIPaBJIEHVSIM IIOTOTOBKM, CBSA3aHHBIM C MHQOpMa-
LMIOHHO-TEIEKOMMYHUKAI[VIOHHBIMY T€XHONIOTUAMM, BOCTUTHEeT 120 ThIC. 4eno-
BeK B TOfI, @ BBIITYCKHVKOB BBICIIETO ¥ CPEJHEr0 MpoQeccroHaIbHOTO 06pa3oBa-
HUS, 00/Ia/IalolX KOMIIETEHI[MSMU B 0OMacTyi MHPOPMALVOHHBIX TEXHOIOTUI
Ha cpefHeMIPOBOM ypoBHE — 800 ThIC. YENIOBEK €XKETOfIHO. «[JOpOXKHOI KapTOi»
[TporpaMmsl nipepmonaraercs, 4to B 2018 ropy OyAyT onpesenieHs! IOTPeOHOCTH B
MIOATOTOBKE COTPYRHUKOB 100 KpymnHeiunx kommanuit Ha 2018-2020 roppi.

[eHepa/IbHBIM COIVIALLIEHMEM MEXJY OOIIepOCCUIICKUMY 0O beAMHEHVMAMMN
po¢cor30B, obIIepoccuitckumMm obbefuHeHnssMu paboromareneit u [IpaBu-
TenbcTBOM Poccum Ha 2018-2020 ropmbl mpefycCMOTPEHO OCYIECTBIEHNE TaKUX
MEpOIpUATHIL, KaK pasBUTVE BHYTPUIPOM3BOACTBEHHOTO OOydeHMUs paboT-
HVKOB OpPTaHM3aIil 1 OIlepeXaolero npodeccuoHanIbHOr0 00ydeHns paboT-
HVKOB, HOJIeXAIINX BBICBOOOXIeHN0*. MHOIVe KPYIHbIe 1 YCHEUIHble KOp-
nopamym (PKII, «[asmpom», «AapodnoT») MHBECTUPYIOT B HOBbIE Ipodeccui,
HIOZITOTOBKY, 0Oy4ueHe 1 mepeoOydeHne CBOUX CIeManuCcTOB.

OpHako He Bce paboTofarenyt TOTOBBI BKIAJBIBATh CPefCTBa B Ipodeccu-
OHa/bHOe OOy4YeHMe COTPYZHMKOB. B cBsi3M ¢ atuMm HeobXxopmma paspaboTka
CHCTEMBI afjalliTaliuy pabOTHMKOB K VIBMEHAIOIVMCS YC/IOBUAM TPYHa. Y IMTBI-
Basi, YTO 3aTparhl Ha MpodeccuoHanbHOe 00ydYeHue SAB/AI0TCSA 3HAYUTE/IbHBIMU
¥, KaK IpaBUIo, 0OpeMeHNTeIbHBIMY I paboToaTesieil, IoIaraeM, 4To mpu
BBICBOOOXKIEHNY PaOOTHMKOB B CBSI3M C HEOCTATOYHON MX KBajMdukanyen
BCJIE[ICTBYE BHEJPEHNA HOBBIX TEXHOJIOIMIT OPTaHbl CITYXKObI 3aHATOCTV MOI/IN

#* Tlocnanme ITpesunenrta Poccuiickoit Pepepanun Penepanpraomy Cobpannio Poccuiickoit Pene-
pauun ot 1.03. 2018 // CIIC KoncynsranTlInoc.

» Tlporpamma «Ludposas skonommka Poccmiickoit Pemepaiun’ yTBepxeHa paclopsKeHMeM
ITpaButenncrsa Poccniickoit @emepanynm ot 28.07. 2017 Ne 1632-p // CIIC KoncynbranTllmoc.

% Cwm.: [eHeparbHOE cOTIalIeHME MEXY 001epOCCUiICKUMIL 00beVHEHNAMM IPOdCOI030B, 0611Ie-
poccuiickumu o6begHeHnAMN paboropareneit u IIpasurenscrsom Poccuiickoit Gepgepanym Ha 2018-
2020 roppr // CIIC KoncynbranTllmoc.
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OBI TOTTHOCTHIO VTN YACTUYHO KOMIIEHCHPOBATh paboTORATE/AM 3aTpaThl Ha OIIe-
pexaroliee obyueHe rpakKiaH, YBOIbHAEMbIX 3 OPTaHM3ALUIL. DTO MO3BOIUIIO
ObI COXPaHUTD ITUX PAOOTHMKOB VI TEM CAMBIM IIPeJOTBPATUTD yBelIudeHue 6e3-
paboTuipr. Oprassl CIy>KObI 3aHATOCTI MOI/IM OBI TAK)KE YIACTBOBATH B HOPMI-
pOBaHMM ITepeyHs] KOMIIETeHIIMI, HeTOCTAIMINX 6e3pabOTHBIM TpaXkjaHaM Jiis
TPYAOYCTPOIICTBA, IT0 KOTOPBIM HEOOXOAMMO OPraHn30BaTh MpodeccnoHaabHOe
obyuenne. B 4acTHOCTH, MOXKHO ObITIO OBI IPEAYCMOTPETh MEXaHN3M HalpaBsJie-
HVSI OpraHaMi CIy>KObI 3aHATOCTHU MMEIOIEiICs Y HuX MH(pOpMannm B COOTBET-
CTBYIOLI}E [IEHTPbI KOMIT€ TEHIIVIA.

Cucrema 3a1UThl TPAX/aH OT 6e3paboTHIbI HAPSALY PAa3BUTIIEM HETUITMIHBIX
bopM 3aHATOCTH, COLEIICTBMEM B TPYHAOYCTPOICTBE, afjallTAlNM PAOOTHUKOB K
U3MEHSAOLIVMCS YCIOBUSM TPY/A, B TOM 4IC/TE Ty TeM PO ecCroHaNbHOrO 00y-
YeHsI, BK/IIOYAeT ¥ TaKOI 00sI13aTe/IbHbII 97IeMEeHT, KaK MaTepyanbHast HOfePK-
Ka IPaKIaH, UIIYIX paboTy min npusHaHHbIX 6e3paboTHbIMI. OCHOBHBIM BI-
JIOM MaTepyajbHOI MOAAEPKKY JINLL, TOTEPSIBIINX PabOTY, AB/IAETCS T0cobue 1Mo
6e3pabornie. Kousenuyss MOT Ne 168 «O copmeiicTBUM 3aHATOCTU U 3AIUTE OT
6e3paboTnibl»?’ OCTABIIAET TOCYAPCTBAM BO3MO>KHOCTD CAMOCTOSITE/IbHO OIIpe-
JIe/ISITh METOMIbI 3aIIMTHI, TOCPEACTBOM KOTOPBIX OHO MPEANIOYNTAET IIPUMEHSITD
nonoxxennsi Kousenuny, 6yzib To HOCPeCTBOM CHCTEMbI B3HOCOB VIV CYCTEMBI,
He OCHOBAHHOJI Ha B3HOCAX, V/IM IOCPEICTBOM COYETAHMS TAKNX CUCTeM (CT. 12).
OT BBIOpaHHOTO MeTO/A 3aIINTHI 3aBUCKUT pa3Mep 1ocobust o bespaboruie.

B 3akoHOpaTeIbCTBEe 3apYOEKHBIX TOCYAAPCTB MCIOIB30BAHBI MPAKTUYECKN
OfIMHAKOBbIE ITOAXOMBI K IIOPANKY OILpefie/ieHNs pazMepa rocobus 1o 6e3pabo-
THILIE, YC/IOBYSAM M CPOKaM €ro BBIIUIATHI. YC/IOBUS, CPOKM ¥ pa3Mepbl BBIIUIATHI
noco6us 1o 6e3paboTulie, Kak IPaBUIO, 3aBUCAT OT CTPAXOBOTO CTaXKA U YIUIATBI
CTpaxoBbIX B3HOCOB. Tak, B lepmanun B coorBeTcTBUM ¢ COLManbHbIM KOTEK-
com OPI* g nonydyenns nmocobus 1o 6e3paborurie He0OOXOAUMO: 3aPeTUCTPU-
pOBaThCs B CTy>KOe 3aHATOCTU B KadecTBe 6e3pabOTHOr0; MMeTh HellpepbIBHbII
CT@X [0 MOMEHTAa YBOJIbHEHNsI He MeHee 12 MecsleB; TPYAUTHCS HA IIOTHYIO
CTaBKy (IO/IHAs 3aHATOCTD); OBITH YBOJIEHHBIM II0 VHMIMATVBe pabOTOHATess
B CBSI3M C COKpAllleHMeM YNCIeHHOCTH (IiTara) pabOTHMKOB, IpeKpaljeHneM

¥ Poccua He patudmuuposana Konsenuuto. Cm.: KoHBeHLIMM 1 peKOMeHAALN, IpUHATbIe Mex-
myHaponHoi KoHepenuueir tpyga. 1957-1990. T. II. XKenesa: MexaynaponHoe 610po Tpyaa, 1991.
C.2171-2184.

2 Tlocobus, HauucsgeMble Ha OCHOBAHMM B3HOCOB, Jle/IA€MbIX 3aLMILIEHHBIM JIUILIOM WIA OT €ro
VIMEHM WM C Y4ETOM IIpefbIylero 3apaboTKa, YCTaHaBIMBAIOTCA B pa3Mepe He MeHee 50% OT mpe-
IBIAYLIero 3apaboTka. Ecimit Takye moco6us MMEIT OCHOBOIT He B3HOCHI VTN IIPeABIAYIIe 3apaboTKI,
TO OHM JOJDKHBI COCTaBIATb He MeHee 50% OT yCTaHOB/IEHHONM 3aKOHOM MUHUMAJIbHOI 3apaboTHOIT
IUIaTHI WM OT 3apabOTHOI I/IaThl OOBIYHOTO YepHOPabOUero, WK UX pasMep HO/DKeH obecrednBaTh
MUHUMYM, HEOOXOIMMBIIL J/Is1 IOKPBITHA PACXOLOB Ha OCHOBHBIE )KM3HEHHbIE HYXX/IbI, B 3aBUCUMOCTI
OT TOTO, YTO GOJIbIIIE.

¥ Sozialgesetzbuch. 2003. BGBL L. S. 2954.
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mesATenbHOCTM opranusanuu. Ilocobue mo 6e3paboTniie HAYMCIAETCS UCXOMS
U3 MOTY4YeHHOII IO YBOJIbHEHMs 3apabOTHOI IUIAThI 3a IOCIefHMe 12 MecsieB
B pasMepe oT 60% po 85% cpenHeit 3apaboTHOI mIaThl. CPOK BBIIUIATEI IOCO-
6us — 6 mecsnes. [Tomumo atoro B [epmanum cyliecTByeT IOCOOME IO HOTHOI
6espaboTtuiie (Arbeitslosengeld), koTopoe HazHayaeTcs Mpy OXHOBPEMEHHO JBYX
yCcroBusAX (B ceMbe BCe TPYOCIOCOOHBIE COBEpIIEHHONIETHNE JINIA UMEIOT CTa-
TyC 6€3pabOTHOr0; MCTEK MePYOJ, BBIIIATHI IT0COOMS 110 6e3paboTiiie OTHOMY 13
YJICHOB CEMbM) Vi BBIIUIAUMBAETCS €XKEMECSIHO /10 VICIIOJTHEHYS 58 JIeT Of{HOMY 13
4JIEHOB CeMbl OO0 [0 TIpeKpalleHNs ero craryca 6e3paboTHOrO.

B VMranun takxe mpefycMOTpeHa BbIIUIaTa 0e3pabOTHBIM CTPAaxOBOTO MOCO-
6us. [TpaBo Ha cTpaxoBoe 1ocoOue BOSHMKAET IIPY CTPAXOBOM CTake He MeHee
IBYX JIET U1 BBIIIJIATE CTPAXOBBIX B3HOCOB B TedeHNe 52 HefleNb 3a IPeJjIeCTBOBAB-
mye fiBa roga. B Vicmanum nocobue HasHavaeTcs nMIjaM, MOTEPABIINM paboTy,
VLU TeM, Ube pabodee BpeMsi COKpaTunoch Ha 1/3. CrpaxoBoe moco6ye nomaraet-
Cs JIMIID IJIATVMBIIVM B3HOCHI He MeHee 12 MecsIleB 3a IIeCTh JIeT, IPeALIecTBO-
BaBLINX HACTYIUIeHMIO 6e3paboTuiibl. TeM, KTO He MMeeT IIpaBa Ha CTPAXOBOE I10-
cob1e, 3aKOHOIATENbCTBO 3TUX CTPAH IPefyCMAaTpUBaET COIMATbHYIO IIOMOIIL™".

B Poccun cozpannas B 1991 rony cucreMa 3amuThl oT 6e3paboTuiisl Obiia oc-
HOBaHa Ha CTPAaXOBbIX IpuHIMIax. B 2001 rogy 6611 OCylleCTB/IEH IIEPEXO Ha ee
O1omKeTHOE PMHAHCHPOBaHME® !, KOTOpOe ITpeArnonaraeT GyHKIVOHPOBAHYE CI-
CTeMBI 3aIIUTHI OT 6e3pabOTUIIBI Ha IIPUHIIUIIAX COLMaNbHOro obecneyenns. OHa
IIpefycMaTpyuBaeT PaBHYIO IPOJO/DKUTENTbHOCTD BBIIIATHI IOCOOMIT He3aBUCYIMO
OT cTaXka paboTbI (CTPaXxOBOTO CTaXka), OTKA3 OT ydyeTa CTPAXOBOTO CTaXKa IpU
BBIII/IaTe II0COOISI BO BTOPMYHBII ITeprof; 6e3paboTHIIbl, JOIIOTHUTETbHOE IT0CO-
Oue TpaKpaHaM, ITOABEPTIINMCS Pagyalu, TpaXAaHaM U3 4ICIa JeTeil-CUpoT,
IeTell, OCTAaBLINXCs 6e3 IoTeYeHNs] pOJUTEEN.

OpnHako, ompenenB MCTOYHUKOM (MHAHCHPOBaHMs OIOIKETHbIE CpPefCcTBa
VI TIPeJyCMOTpeB P 00eCIedNTeIbHBIX Mep 3alUThl OT 6e3paboTuiipl, 3aKOH
O 3aHATOCTYM COXPAHWMI IpeXHMe INpaBWIa MCYUCIEHMUA NOCOOVS, MpUCYIye
CTPaxoBOI1 CUCTeMe 3aluThl OT O6e3paboruipl. B wacTHOCTU: 1) COXpaHEHO He-
neHye 6e3pabOTHBIX Ha KaTerOpUy IO YCIOBUAM OOecIedeHMs B 3aBUCHMOCTI
OT TPYZOBOTO CTaXKa; 2) YCTAHOBJIEH pasMep mocobus no 6espaboruiie mmuuam,
VIMEIOLIIM HeOOXOMMBIN CTaXX pabOThI, B 3aBIUCUMOCTY OT pa3Mepa 3apaboTKa;
3) mpefycMOTpeH pasMep MOcoONsA NIIaM, He VMEIOIUM HeoOXOAMOro cTa)xa

¥ Knunosa E. Tlocobus no 6espaboruiie B crpanax EBpormeiickoro coosa // Yenosex u Tpyz. 1995.
Ne 8. C. 24-25.

31 DepepabHBIM 3aKOHOM OT 5.08. 2000 Ne 118-®3 «O BBemeHnu B feitcTByEe YyacTu Bropoit Haso-
rosoro kopiekca Poccuiickoit @eiepany v BHECEHUM ISMEHEHNI B HEKOTOPbIE 3aKOHOATE/TbHbIE aKThI
Poccniickoit @epeparym o Hamorax» (C3 P®. 2000. Ne 32. Cr. 3341) npusHaHo yTpartusumm cuy ITo-
cranoseHre BepxosHoro Cosera P® ot 8.06.1993 Ne 5132-1 «O6 yrBepsxpennn Ilomoxxenns o Tocy-
HapcTBeHHOM (GoHJe 3aHATOCTH HaceneHuA Poccuiickoit Pepepanum».
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PaboThI, MCXOMs U3 MUHUMAIBHOTO YPOBHs 0becriedeHnsi, MUHIMA/IbHOI BeJy-
4MHBI T0COOMA 110 6e3paboTniie. Takoe 3aKOHOfaTeIbHOE PEryINPOBAHIE, TIPEN-
ycMaTpuBaolljee CoYeTaHMe CTPAXOBBIX M 00eCHedMTeIbHBIX Mep, MO3BOJIAET
OXBaTUTb HaMbOJbIIIee YMCI0 HY>KIAIOIMXCS B MaTepUajIbHON HOfiep)KKe Oe3-
PabOTHBIX TPaKMIAH.

Bmecre ¢ Tem OromkeTHOE QMHAHCHPOBaHNE TAKOIO CTPAXOBOTO PYCKA, KaK I10-
Teps paboThL, MMeeT HeIOCTATKM. B 4acTHOCTH, BbIfieleHe U pacipenerneHye 01of-
JKETHBIX CPEJICTB OCYILECTB/ISIETCSI He TI0 HeOOXOMMOCTH, @ B 3aBUCUMOCTH OT Ha-
HOJTHeHA OI0fpKeTa 11 00'beMOB IIePBOOYEPEHBIX PACXOfIOB rOCy/lapcTBa. Benenne
OromKeTHOTO (PpMHAHCHPOBAHNS PUCKA ITOTEPU PAOOTHI IIPUBETIO K TOMY, 4TO ITOCOOue
110 6e3paboTuIle YTPATIIIO YaCTh CBOVX OCHOBHBIX (PYHKIVI (K MX KPYTY OTHOCATCA
CTUMYJIBI K CKOPEJIIIeMY TOVCKY PabOTBI; BO3MellleHue 3apaboTKa, yTpaueHHOTo IpK
noTepe paboThI) U CTA/IO BBINOIHATD JIMIIb (YHKIMIO MaTepUaTbHOI TTOANEPKKIA
JKU3HefesTeNbHOCT. [Tpon3solen pasppiB CBA3M MEXAY UCTOYHUKOM (HOpPMUpPOBa-
HIISL CPEJICTB Y KOHEUHBIM pe3y/IbTaToM (pasMepoM Mocoous).

CoracHo 3aKOHY 0 3aHATOCTYU IPaKaHaM, YBOJICHHBIM C paOOTBHI U MIMEBIINM
B TedeHMe 12 MecsleB, MpeANIecTBYIOMMNX 6e3paboTUIlbl, OITaYMBaeMyi0 pabo-
Ty He MeHee 26 HefieNb, II0CO0Me YyCTaHABIMBAETCS B IPOLEHTHOM OTHOIIEHNM K
cpenHeMy 3apabOoTKYy, MCUMCTIEHHOMY 3a ITOC/Ie[HIE TPV MeCAIa IO ITOCTIeHEMY
MecTy pabotsl. [Tocobue o 6e3paboTuiie BO BCeX MHBIX CTy4YasiX yCTaHAB/INBAET-
Cs B pa3Mepe ero MUHMMaabHON BemmdauHbI (cT. 30, 33). OgHaKo ycTaHOB/IEHHbIE
[TpaBurenbctBom Poccun makcumanbHas (4900 py6.) n munumanbHas (850 pyo.)
Be/IMYVMHBI T0COoOMs 10 Oe3paboTuiie’” He JOCTUTAIOT MOKA3aTeseil, MPefycMo-
TpeHHbIX Konsennmeit MOT Ne 167.

Huskuit ypoBeHb nocobuit o 6e3paboriuiie MOCTYXII OHON M3 OCHOBHBIX
npu4nH oTkasa Poccum or patudukanvm ykasanuoi KonseHnym. Mexpay Tem
parudukanys KonBeHunn Mor/a 6bl Crioco6CTBOBATD IPEOfIONEHNIO B BO3ZMOX-
HO KOPOTKMe Cpoku oTcTaBaHus Poccuiickoit @epmepanum 0T MeXIyHapOSHBIX
CTaHJAPTOB obecredeH Vs Ha CTydail 6e3pabOoTHUIIbI, B YaCTHOCTH, YCTAHOBJIEHIIO
nocobus 1o 6e3paboTuiie B pasMepe, JOCTATOYHOM I IOKPBITUSA PACXOLOB Ha
OCHOBHbIE KI3HeHHbIe HYX/Ibl. ClIeflyeT OTMeTUTD, YTO pa3Mepbl MMHVMAIbHOI
Y MaKCUMaJIbHOV BEIMYMH IOocoOus 1o 6e3paboruiie He IepecMaTpUBATINCD C
2009 1.’ TO ecTb OCTAIOTCA HEM3MEHHbIMM y>Ke o4ty 10 7eT, HecMOTps Ha UH-
GIALMOHHDIE MPOLECCHI M YBEMYEeH)Ee MPOXXUTOYHOTO MUHMMYMa TPYHOCIIO-
COOHOTO HacCe/TeHM .

*? Tlocranosnenue ITpaBurenscrsa Poccuitckoit Pemepanum ot 24.11. 2017 Ne 1423 «O pasmepax
MVHUMA/IbHOJ U MAaKCUMa/IbHOI BEIMYMH ocobust 1o 6e3paboTuiie Ha 2018 ropy» // C3 PD. 2017. Ne 49.
Cr. 7461.

3 Tlocranosnenue IIpaBurennctBa Poccuiickoit @emeparym ot 8.12.2008 Ne 915 «O pasmepax mu-
HUMAaJIbHOI M MaKCMMAa/IbHON BeM4MH ocobus mo 6e3paboruie Ha 2009 rop» // C3 PO. 2008. Ne 50.
Cr. 5944.
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Yunreiasg, 4yTo k 2018 T. ypoBeHb 6e3paboTniubl B Poccuy CHU3WMIICA, TTOBBI-
1IeHe Pa3MepoB ocobus mmo 6espaboruiie B 2018 1. He mpepnonaraercs. OfHaKo
HIOVICK TIOJIXOIOB K YBe/IMYEHMIO padMepa nocobus 1o 6e3paboTulie 1 oBefeHe
€r0 MAaKCUMAJIbHOJ ¥ MUHMMAa/IbHON BEeJIMYNH [JO YPOBHA IOKasaTenell, mpexyc-
moTtpeHHbIX KonBennueir MOT Ne 168, o3BOJAIONINX YCTAaHOBUTD IOCOOME T1I0
6e3paboTuiie B pasMepe, JOCTATOYHOM ISl ITOKPBITUS PACXOJOB Ha OCHOBHBIE
KMI3HEHHbIe HY)X/IbI 6€3pab0oTHOTO, TpOooIKaeTcs. Tak, mpefaraeTcsi 0TKa3aTh-
Cs1 OT HasHa4YeHUs 1Mocobus mo H6e3paboTuiie BceM IpakiaHaM, IPU3HAHHBIM B
YCTaHOB/ICHHOM 3aKOHOM IOpsfike 6e3pabOoTHBIMM, M IUIATUTH €ro JINIIb TeM,
KOTOpbIe: 1) YBOJIEHBI C pabOThI B TeueHe 12 MecsIieB, Ipe/IeCTBOBABIINX Ha-
qay 6e3paboTuIlbl 2) IpeKpaTuIu B TedeHye 12 MecsIes, IpefnecTBOBABIINX
Havaay 0e3paboTuUIlbl, MHANBUAYAIbHYIO IIPEANPUHNMATENIbCKYIO M UHYIO Jesi-
TENBHOCTD B YCTAHOBJIEHHOM 3aKOHOZATEbCTBOM ITOPSAKeE; 3) BBIIUIN 3 YWICHOB
KpecThbsiHCKOTO (depMepckoro) xo3siicTBa. Hapsay ¢ aTuM mpepmaraeTcs COKpa-
TUTb TI€PVMOABI BBIIUIATHI JAHHOTO ITOCOOMS U OTKA3aTbCsA OT OKa3aHMs MaTepu-
a/IbHOI oMo,

CrefiyeT OTMeTHUTD, YTO yBelIMdeHMe pasMepa mocobus mo 6espaboruiie 3a
CYeT COKpallleHMsI Kpyra JIML, MMEIONVX IIPaBo Ha MOJy4eHMe STOro Iocobus,
He orBevaeT no3uuuy MOT, n3noxeHHO B ee KOHBEHIMAX ¥ PeKOMEHJalAX.
B yactHocTH, KonBenuymu MOT Ne 168, rie rOBOPUTCS, YTO KaXKA0€ TOCYJapCTBO
B TOJI Mepe, B KOTOPOJI MO3BOJISIIOT 0OCTOATENbCTBA, YBEINYMBAET YNCTIEHHOCTD
OXBaTBIBaeMbIX JINL], YBEIMYMBAET pa3Mep IMOCOOMIT ¥ MPOIOKUTENBHOCTD Iie-
p1o/a BBIIIIATHI ITOCOOMIL.

B npunaTteix MOT gokyMeHTax onpesienieH 1 KPYyT 1ML, UCIIBIThIBAOLIVX TPY/A-
HOCTM B ITOMCKe CTAOU/IBbHOI PabOThI, 1 MpefIaraeTcs IpefycMOTPeTb i HUX
PAQ IbIOT U MPEUMYIECTB, I03BOALIX YIYYIINTD UX BOSMOXXHOCTH TPYHOY-
CTPOJICTBA U NOBBICUTD foxopbr”. B Pekomenpgaryu MOT Ne 202 «O MyHMMab-
HBIX YPOBHSX COLMAIbHOM 3amMThl» (2012) mpefrycMOTpeHO, YTO MUHMMAa IbHbIe
YPOBHM COLIMA/IbHONM 3aLUTHI IO/DKHBI BK/IKOYAaTh OCHOBHbIE TapaHTMPOBaHHbIE
TOXO[bl He HIDKE HALMOHAJIbHO YCTAaHOBJIEHHOTO MMHMMAJIbHOTO YPOBHA I
JINL, 9KOHOMMYECKY aKTMBHOTO BO3PAcTa, He CIIOCOOHBIX IONyYaTh JJOCTATOY-
HBIV TOXOJI, B YaCTHOCTH, B pe3ynbTrare Oe3paboruipl (. «c» 1. 5). [Tomaraem,
yTo Poccusa He fo/mkHaA oTKasbiBaThcA OT mpepyiokeHHoro MOT HanpaBneHus
obecrieyeHnst mocobusiMu mo 6e3paboTniie u B TOI Mepe, B KOTOPOIl IO3BOJIAIOT

* Cwm.: IIpoext denepanbHoro 3akona «O BHeceHnu usmeHeHuit B 3akoH Poccuiickoit Oepgepannn
«O 3anarocti HaceseHus B Poccuiickoit @emeparun» (B 4acTy HOBBIIIEHNS Pa3MepOB II0COOus 10 6e3-
paboTuiie OT/eNbHBIM KaTerOpusM 6e3pabOTHBIX TPaKiaH).

* Cwm.: Korsennuio Ne 159 «O npodeccroHanbHOI peabumnTalyim 1 3aHATOCTI NUHBAIUAOB», Pe3o-
monmio «O 3aHATOCTH MOTOAeX», Pekomenmarym Ne 45 «O 6espabotuiie cpeny momopexxm» (1935 r.),
Ne 136 «O crenjuabHBIX IpOrpaMMax obecredeHns 3aHATOCTU 1 IOATOTOBKI MOJIOJEKN B Lie/IAX pas-
Butisi» (1970 1), Ne 169 «O momutuke B o6mactu 3auatocti» (1984 r.) // CIIC Koucynprantllnioc.
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06CTOATENbCTBA, YBEMNYMBATD YMCTEHHOCTh OXBATBIBAEMBIX JIMILI, YBEINYMBATD
pasMep 1mMocobysA U MPOO/KUTEIBHOCTD Ieprofa ero BhIIIaThl (cT. 5 KonBen-
iy MOT Ne 168).

BeIIBUHYTO M IIpeajioXKeHue, B COOTBETCTBUY C KOTOPBIM YBeIMYeHMe 0CO-
6ust o 6e3paboTuIle JO/DKHO KACAThCS TOMBKO TeX 6e3pabOTHBIX IPaK/aH, pas-
Mep CpeHeyIIeBOro JOX0/a KOTOPBIX He JOCTUTAeT BEeIMYMHBI IPOXUTOYHOTO
MIHJMYMa TPYAOCIIOCOOHOTO HaceleH)s B COOTBETCTBYIOLIEM CyObeKkTe defe-
panuu. B TakoM cydae mocobue mpepjaraeTcss Ha3HavYaTh B pa3Mepe He MeHee
80% OT BeMMYMHBI IIPOKUTOYHOTO MUHMMYMA JIJISl TPYHKOCIIOCOOHOTO HaCeNIeHNA
JlaHHOTO CyObekTa demeparym’™.

Bpsip nu paHHOe IpepioXKeHue MoxeT ObITh Hopfep>kaHo. Kak cmemyer us
nonoxxeunit Kousennun MOT Ne 168, mocobue no 6e3paboTuiie ZOKHO Ha-
YUCTIATBCSA TaKUM 00pa3oM, 4TOOBI 00eCIeYNTDb MMOTyYaTenio YaCTUIHOE U Bpe-
MeHHOe BO3MellleHle YTPAYeHHOTO B CBA3M C II0Tepell paboThI JOXOfIA 11 B TO XKe
BpeMs He CHIDKATh CTYMYJIOB K IIOJTy4eHMIO pabOoThI MM K CO3[JAHMIO 3aHATOCTI
(ct. 14). ITpepmaraeMplit MOAXOZ K ONpefeeHNIo pasMepa mocobus mno 6espabo-
THLIE B 3aBUCYMOCTY OT CPe/JHEAYIIEeBOrO JOX0/a IPaKaHIHA He OTBeYaeT Le/In
YCTaHOBJIEHMs TOCOOMs 110 6e3paboTuiie — 0becreyeHnIo YaCTUYHOTO Y BpeMeH-
HOTO BO3MeIIeHNs YTPAaueHHOro 3apaboTKa M CTUMYIMPOBAHUA K IOTYYEHUIO
paboTbl, — IpeBpallas ero B COLMATbHOE IT0COOMe MATOMMYIIUM IpaKaHaM,
LIe/IbI0 KOTOPOTO SIB/IACTCS IOJfiep>KaHlie YPOBHS XXU3HY MaJIOMMYIINX CeMeli,
a TaKoKe MaJIOMMYIINMX OfMHOKO IMPOXKMBAKIUX I'PaKIaH, CPeHEeYLIeBOIl J10-
XOJl KOTOPBIX HIDKE BeJIMYVMHBI MPOXXUTOYHOTO MUHUMYMA, YCTAHOBJIEHHOTO B
COOTBETCTBYMOIEM CyObekTe denepanum’. K ToMy ke IIpy MCIOIb30BAHUY Ta-
KOTO IIOIXO/Ia K OIpefie/IeHNIo padMepa ocobms 1o 6e3paboTuiie MaJTouMyLIIIM
rpakJaHaM OHO OyZieT CYIIeCTBEHHO BbIllle, YeM pasMep 1ocobus 6e3paboTHBIM
rpaXkflaHaM, He OTHOCAIIMMCA K YKa3aHHOJ KaTerOpyy, HO MMEIOIIMM K Hadary
0e3paboTNIbI 3HAYNTEIBHBIN CTAX PAabOTHI, YTO BPAJ, /I MO>KHO CYUTATH CIIpa-
BEJ/IVBbIM.

[Tonmaraem, 4TO yBeIMYUTH pasMep HOcoOus 1o H6e3paboTiniie BOSMOXHO ITy-
TeM BBeJIeHMsI MeXaHM3Ma eT0 MHAEKCAIVIN, ICXOMIS U3 IIPOTHO3MPYEMOT0 YPOBHA
MHQIALNY, YCTAaHOBIEHHOTO (efiepa/bHBIM 3aKOHOM O efiepaTbHOM OofpKeTe
Ha OuepelHOIl (PMHAHCOBBIN I'Of] U IJIAHOBBII Nepyof. Kpome aToro, yBenmmunTb
pasMep mocobus mo 6e3paboTuIle MOXKHO 32 CUET BBICBOOOAMBIINXCS CPENCTB
BCJIEICTBYE HEJOIYIIEeHN HACTYIUIeHNA Ileprofa 6e3paboTHLIbI /I HEKOTOPBIX

36 Cwm.: [Tpoext ¢enepanbHoro 3akoHa «O BHeceHMn u3MeHeHuit B 3akoH Poccuitckoit @epeparyn
«O sansATocTy Hacenenus B Poccuiickoit @efepariy» B 4aCTH TIOBBIIIEHNUS FaPaHTUI TPaXK/aH, IMe0-
I{MX [PaBO Ha IOTy4YeHe 10cobus 1o GespaboTuiie, BHECEHHBI femyTatamu [ocyaapcTBeHHOI JJyMbl
C.M. MuponossiM 1 M.B. EMenbsAHOBBIM.

7 Cr. 3 ®epepanbHoro 3akoHa ot 17.07.1999 Ne 178-03 «O rocypapcTBEeHHOI COLMANIbHOI MOMO-
wu» // CIIC Koncynprant [Tmoc.
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KaTeropuil rpaXk/iaH, B YaCTHOCTY, /IS TPaXK/laH, OKOHYMBIINX Y4eOHbIe 3aBefie-
HIS Y YCTPAMBAIOIIMXCA Ha IlepBoe pabodee MeCTO, ¥ MHBAINIOB, IPOLIEAIINX
npodeccroHanpbHOe 00y4eHre U TPYOYCTPOEHHBIX. BO3MOXXHO U coKpaljeHue
nepyuoza 6e3paboTUIIBI IIOCPENCTBOM OKa3aHVs IPaXKJaHaM COJEVICTBYUSA B TPY-
JIOYCTPOJICTBE He TOIbKO Ha TPAIIIVIOHHbIE paboune MecTa, HO 1 Ha y/a/leHHbIe
pabodne MecTa IIOCPEACTBOM Ipe/IOKeH s PAOOTHI HA JOMY U Ha YC/IOBUSAX JNC-
TaHIMOHHO 3aHATOCTU, OCOOEHHO I ORVMHOKVX M MHOTOZIETHBIX POIWTeENIEIL,
BOCIIMTBIBAIOIMX HECOBEPIIEHHOIETHUX JieTell U JeTeli-HBa/II OB,

CrefiyeT OTMETHUTD, YTO B HEKOTOPBIX CTpaHaX EBpocoiosa, HeCMOTps Ha I10-
JINTYIKY >KeCTKOJ OI0[PKe THOJ 9KOHOMUY, CUTYaLVs ¢ HocobyeM 1o 6espaboruie
YIY4IIMIach B OTHOIIEHUY JIUII, 3aHATBHIX Ha KOPOTKUiT epuoy. B Vranun, Ha-
IpUMep, OCYIIeCTB/sIeTCs peopMa YHUBEPCAIbHBIX U 607Iee JOCTYIHBIX OTYMC-
JIEHWI TI0 CTPAaXOBAHMIO Ha CTy4dayi 6e3paboTHIIbl, B TOM YVCIIe /IS JINLL, 3aHATHIX
Ha KOPOTKMII IIEPUOJ, U JINI] CO CTATYCOM IIPOEKTHOTO COTpynHuKa. IToxoxkas
yHMIMaTuBa obcyxaaercsa Bo Opanuyn u Vicnanun. HabmonaeTcs yBenmyenne
ob6beMa CTPaxXoBOIl 3aIUTHI B 3TUX rocygapcrBax. B wactHoctn, B OPI' mpen-
yCMaTpuBaeTcsA MOCTYIUIEHNE B3HOCOB OT PabOTHMKOB, 3aHATHIX B cepe Kpa-
YABOpPKMHTra®, My Monb30BaTeselt/IofpsfYMKOB (KaK KBasu-paboTomarerneii),
dakTIYecKoe HajIoroobI0XKeHNe ¢ JOXOfia OT BTOPOI (TOIOMTHUTENBbHOIT) pabOoThI
KaK 4acTy o611ero goxoza ¢ (6e3) moporosbix 3HauYeHMIT*.

B 3Tyx rocymapcTBax MpMMEHSIOTCS CUCTEMBI 3aLUThI OT 6€3paboTHIIbI, OC-
HOBaHHbIE Ha CTPAXOBBIX NPUHINIIAX. B MOMOOHBIX crcTeMax IpeArnoaraeTcs,
YTO BBIIUIATHI IO Oe3paboTuiie 00yC/IOB/IEHbI CTaXKeM paboThI IO TPYLOBOMY J10-
TOBOPY, IIPEABIAYLINM TOXOOM ¥ YIUIATON CTPAaXxOBBIX B3HOCOB. IloMumo cTpa-
XOBOT0 00ecIiedeH s, TAk>Ke MOKeT IIPeyCMaTpUBaThCs BbIIUIATa 6e3paboTHHIM
rapaHTUpPyeMOro MMHUMAJIBHOTO Jjoxofia (moMomy mo 6e3paboruiie); ero pas-
Mep, KaK IIPaBUIO, MEHbIIE CTPAXOBOTO IOCOOMSL.

CoxkpaleHye TpaJVIMIOHHBIX Pab0YMX MeCT, YBe/IMYeHVe YMC/Ia JINI C HeTH-
OMYHBIMU (OPMaMM 3aHATOCTY, HEKOTOPBIE 13 KOTOPBIX HaXOIsTCs BHe cepsl
OXBaTa IPABOBBIX CUCTEM, IIPUBOAUT K YMEHBIIEHNIO OTYMC/IEHUII B CTPaXxOBble
GOHBI M, KaK CIEeACTBUE, CHIDKEHMIO YPOBHS 3alUTB OT Oe3paboTuusbl. Ilo-
CKOJIbKY B Poccunm He npyMeHseTCsA CTpaxoBasi CUCTeMa 3aIUThI OT 6e3paboTu-
11bI, [TOSIB/IEHIE€ HOBBIX BUJ[OB 3aHATOCTH, CBSI3AHHBIX C pa3BuUTHMeM MHGOpMALIN-
OHHO-TETTeKOMMYHUKAI[VIOHHBIX TEXHOJIOTUI, He OKa3bIBaeT HEITOCPEACTBEHHOTO
BIMAHNA Ha OpMupoBaHMe 0O6beMa IIpaB IPaKaH, IPU3HAHHBIX B YCTAHOB-
JICHHOM 3aKOHOM Tiopsifike 6e3paboTHbiMM. OHAKO OTCYTCTBME HAaJIOTOBBIX OT-
YUC/IEHNII OT TAKUX BUOB JEeATETbHOCTY OKAa3bIBA€T HETaTMBHOE BIMAHNME Ha

% Tlonck paboTsl 1 3apaboTKa Ha BCEBO3MOKHBIX MHTEpHET-IIATPOpMax.

¥ Cwm.: Atixxopcm B. Ykas. cou. [OnextpoHnsblit pecypc]: // URL: http://pravo.hse.ru/labourlaw/
nevs/196006230.html (gara o6parenns: 05.11.2017)
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dbopMupoBaHye OIOKETHBIX CPECTB, PACXOAYEMBIX B TOM YNC/Ie Ha 3AIUTY OT
0e3paboTHIIBL.

Cepbe3HOe HEraTVBHOE BIMAHNE Ha CUCTEMY 3alUThl OT 0e3paboTuisl B
Pocuy okaspiBaer cymiecTBoBaHMe HeOpMaabHOV (HEYITEHHON) 3aHATOCTI.
PaboTHuKy, BeIONHALLME paboTy 6e3 HamIexalero opopMIeHN TPYLOBBIX
OTHOILIEHNII, He MOTYT IIOJIYYUTb afieKBATHYIO 3aIUTY HapPYIIEHHBIX TPYAOBBIX
pas, a Ipu 6e3paboTIIe BOCIIONB30BaThCS IOCYAPCTBEHHBIMI FApaHTVAMMI 3a-
IIATBI OT 6€3paboTHIIBI B IOTHOM 00BeMe.

C 2015 ropa B Poccuu npoBoAuTcs akTMBHast paboTa IO YMEHBIIEHUIO He-
dopmanbHoIt 3aHATOCTH. B cy6bekTax demepaluy paspaboTaHbl U YTBEP>KEHBI
IUTAaHBl MEPOLIPUATII, HAIIPABJIEHHBIX Ha CHIDKeHVe He(hOPMaIbHOI 3aHATOCTH.
Peanusaumsi 3TMX MepONPUATUI JODKHA CIHOCOOCTBOBATb HE TONBKO 3allMTe
TPYHOBBIX IIpaB IPaKIaH, HO U MHBIX 00YC/IOB/IEHHBIX HAIM4YVeM TPYHLOBBIX OT-
HOILIEHNI COLMa/IbHBIX IIPaB, B TOM YMC/Ie ITpaBa Ha 3aluTy oT 6e3paboTuisl. [To
maHHBIM PocTpyna, o coctognuio Ha KoHel, 2017 I. BBIABIEHO 2 MJIH. Y€/IOBEK,
HaXofAIIMXCA B HeOpMaTbHBIX TPYHROBBIX OTHOLIEHMAX. V3 Hux 1 MyH. 179 ThIC.
pPabOTHUKOB OBUIO JIerayIM30BaHO Iy TeM 3aK/II0UeHMsI C HUMY TPYAOBBIX IOTOBO-
pos®.

9tomy cnocobcTBoBano BHeceHue B TK PD monoyxeHuii, mpegycMaTpuBalo-
VX, 9YTO €C/IM OTHOIIEH, CBA3aHHBIE C MCIIONb30BAHNEM IMYHOTO TPY/a, BO3-
HUKIM Ha OCHOBAaHUM TPAKJAHCKO-IIPABOBOTO JOTOBOPA, HO BIIOC/IENCTBUM B
nopspke, ycranosneHHoM Kopekcom, gpyrumu ¢efepanbHBIMU 3aKOHAMY, ObIIN
IPU3HAHBI TPYOBBIMM OTHOIIEHVMSAMM, K TaKVUM OTHOIIEHVSAM IIPUMEHSIOTCS
MOTIOKeHMSI TPYOBOTO 3aKOHOMATe/TbCTBA M MHBIX aKTOB, COAEPKAIUX HOPMBI
Tpymosoro mpasa (4. 4 ct. 11 TK P®), a Taxxe MOMOXKeHUI, He HOITYCKAOLINX
3aKJII0YeHMe TPaKIAAHCKO-IIPABOBBIX JIOTOBOPOB, (DAKTMYECKV PEryIMPYIOLINX
TpymoBble oTHomeHuA (4. 2 ¢1. 15 TK P®). Hapapy ¢ a3TuM ycTaHOBIEHa OTBET-
CTBEHHOCTDb 3a YKJIOHeHMe OT oOpM/IeHNUA WIN HeHajIexailee odopmieHue
TPYZOBOTO JOrOBOPa MO0 3aK/ITI0YEHNEe TPAXKIAHCKO-TIPAaBOBOTO OTOBOPa, (Pak-
TUYECKY PeryMpYyIOIIero TPY/0Bble OTHOLICHVS MeXy pabOTHUKOM U paboTo-
nareneM (4. 4 cr. 5.27 KoAIl PO®).

IIpyroit, He MeHee BayKHOI PO 6/1eMOit, CBA3aHHOI C 3aLIUTON I'PaXKAaH OT 6e3-
paboTuIsl, sIB/IsEeTCS MpobIeMa 3alUThl CAMO3aHATHIX rpakaad. Ha ceropnsmi-
HUJI IeHb UX IIPaBOBOE IT0JIOXKEHNe Ha 3aKOHOaTe/TbHOM YPOBHE He 3aKpeIlIeHO,
He OIIpeJie/IeHO M TIOHATIEe «CaMO3aHAThIe rpaxk/jaHe». BmecTe ¢ Tem, HaunHas ¢
2017 1. caMO3aHATBIM TpaK/jaHaM, 3aperVCTPMPOBAHHBIM B HaJIOTOBBIX OpraHax,

4 Cwm.: VIToru rofa: 3aHATOCTD Hace/leHNA 1 TpyAoBas murpanys. IIpecc-uentp MunTpyna Poccun.
28.12. 2017 [OnexrponHsiit pecypc]: // URL: http://rosmintrud.ru/employment/employment/650 (nara
obpamienus: 01.03.2018)
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YCTaHOBJICHBI HaJIOrOBble KaHMKY/bI''. OfHaKo 1o aHHBIM PenepanbHON HAJIO-
roBolt cy>x6b1 Poccuu 1o coctostHmio Ha 1 HOsA6ps 2017 I. B Ha/IOrOBbIe OPraHbI
ObII0 TTOfIaHO BCeTo 739 yBeJOM/ICHMIT O TIOCTAHOBKE Ha y4eT (pM31MIecKoro ania
B KayeCTBe CaMO3aHATOTO IpaKgaHMHa*,

B Hacrosmee BpeMs NpeANPUHNMMAIOTCA HEKOTOpPbIE IOIBITKM OIpefeUTh
IIPaBOBOE MOIOYKEHME CAMO3AHATBIX rpaxkiaH. Tak, MUHICTEPCTBO IOCTULIUY TIOf -
TOTOBIJIO 3aKOHOIIPOEKT, B KOTOPOM JJAHO OIIPENIeNIEHIE «CAMO3aHAThIE TPaKIaHe».
K HyM npemaraeTcss OTHOCUTD (PM3NYECKIIX JINLL, CAMOCTOSATEIBHO OCYIIECTBIIAI0-
IVIX Ha CBOJ PMCK HAIIPaB/IeHHYIO Ha CUCTEMATI4YecKoe IOoydeH1e IpuObIm Jie-
ATENbHOCTD 110 OKa3aHUIO YCITYT, BBIIOMTHEHNIO PaboT 1 PU3MYECKMX NI, OCHO-
BAaHHYIO MCK/TIOUUTETbHO HA IMTYHOM TPYZAOBOM yYacTUN, B TOM YIC/Ie BO BpeMs,
CBOOOJIHOE OT BBINIONTHEHMA 00513aHHOCTEI 10 TPYOBOMY OTOBOPY™.

CdopmynmnpoBaH Takxe psAJ MpeIoKeHNIT, HallpaB/IeHHBIX Ha JIeTA/TN3AIVI0
IesATeTbHOCTI CaMO3aHATBIX IPaX/aH, KOTOpbIe MO3BOJIAT 3aUTUTD UX IIpaBa
B cepe Tpysa. B yacTHOCTH, IIpeniaraeTcs pa3paboTaTh MaTEHT CaMO3aHATBIX
TpakJaH, II0 KOTOPOMY OHM CMOTYT JIeTa/lIbHO paboTatsk. [Ipenaratorcs u gpyrue
BapUaHThbl — BBeJleHIe 000POTHOTO HAaJIOTA, OTYMC/IEHN OT KOTOPOTO IOMAYT Ha
IIOKPBITHE CTPAXOBBIX B3HOCOB, IIOMECSYHAs VW/IV IIOKBapTa/lbHas yIUlaTa CTpa-
XOBBIX B3HOCOB, HACTPOJIKA yKe MIMEIOIINXCSA PeXUMOB C YIIPOIIeHHBIM HOPI/-
KoM peructpauun*. Kakue 651 Mepsl HI ObUIM IPUHSITHI, BAXXHO, YTOOBI OHU CITO-
COOCTBOBAJIV 3alTe IIPAB CAMO3AHATBIX I'PaXK/jaH B cepe Tpysa U 3aHATOCTH.

[TonaraeM, 4TO OJHMM M3 CTUMYJ/IOB K JIETQIM3AL[MV AESATE/TbHOCTY CaMO3aHsA-
TBIX MOIVIO OBI IIOC/TYXITh IIPU3HAHNE UX IIpaBa IIpU IOTepe paboThl Ha mocobue
1o 6e3paboruiie, NCXOAA 13 IPORO/DKUTEIBHOCTH IIepIoa PErNCTpalii B Kade-
CTBE CaMO3aHATBIX U IPOV3BEIEHHBIX MMM HA/IOTOBBIX (IIATEHTHBIX, CTPAXOBbIX)
oTuncieHuit B 61opkeT. [Toka 4To caMO3aHAThbIe TpaXK/JaHe, YTPATUBILIE CBOJL CTa-
TyC U 0OpaTyBIINeCA B CITy>KObI 3aHATOCTY B IOVMCKAX HMOAXOAALIEN paboThl, He
MOTYT PacCYMTBHIBATh Ha TAPAHTUY 3AIUTHI OT 6e3pabOTUIIBI B TIOTHOM 00BEMe.

B cBs3u ¢ pasBuTreM ¢ poBoil SKOHOMUKM HaMOOIbIIEMY PUCKY IOTEPH pa-
OOTBI ¥ HEBO3MO)KHOCTM €€ HAalTV B KOPOTKUII CPOK ITOABEPraloTCsA TpaKiaHe
IpefIeHCMOHHOro Bo3pacTa. Kak orMeyaeT MMHUCTP 1O BOIIPOCaM OTKPBITOTO

1 Cwm.: @epepanphblit 3akoH 0T 30.11. 2016 Ne 401-D3 «O BHeceHUM VI3MEHEHUIT B YaCTH HEPBYIO 1
Bropyto Hamorosoro xopiexca Poccuiickoit @eneparuy 1 oT/eNbHbIe 3aKOHOZIaTe/IbHbIe aKThl Poccuii-
ckoit egepanym» // C3 PD. 2016. Ne 49. Cr. 6844.

2 CM.: CoeomoHaH A. DKCIIepThI: BHEAPEHE IHCTUTYTA CAMO3AHATBIX Ha CETOHAIIHMIL ieHb dak-
tiaecky nposanunocs // CIIC TapanT.

# Cwm.: [Tpoext depepanpHOro 3akoHa «O BHeceHNN n3MeHeHni B ctatby 2 u 7.1-1 3akoHa Poccmit-
ckoit Pepepanun «O 3aHATOCTM HaceneHns B Poccuiickoit @emepannn», MOAroTOBAEHHbIT MUHMCTEp-
crBoM 1octunyy Poccuiickoit denepanym.

4 Cm.: Kak caM03aHATBIX 3aCTABAT IVIATUTD Hajorn [nekTponHsiit pecypc]: // URL: http://www/
klerk.ru/buh/news/469461/?utm_referrer= https%3A%2F%2Fzen.eandex.com (zara o6paijeHns:
21.02.2018)
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npaBuTenbcTBa M.AOBI30B, B 30He PYICKA HAXOAATCA TpakiaHe 45-55 jiet, y Ko-
TOPBIX HaO/MI0aeTCs HeXBaTKa He0OXOoMMbIX 00pa3oBaTe/IbHbIX HAaBBIKOB. [lepe-
YIUTb X U IaTh MM HOBYIO Ipodeccyio ropasao TpymHee, 4yeM MonofapiM®. IIpu
3TOM II0 IPOTHO3aM J0JIs IPaK/JaH CTAPIIEro TPYHLOCIIOCOOHOTO BO3pacTa yBe/u-
gyutcs k 2025 roay o 27% u cocTaBUT 39,9 MIIH. 4emoBek™.

ITormaraem, 4TO B Lie/IsIX 3aLIMTHI OT 6€3pabOTHIIBI TPaXK/JaHAM, YBOJIEHHBIM BCTIE]-
CTBME HEOCTATOYHON KBa/lM(UKALMY, HO OTBEYAIOUIMM YCTOBUAM Ha3HAYeHU
CTPAXOBOII IIEHCUY TI0 CTAPOCTH, CTIe0BANIO ObI JaTh IPABO JOCPOYHOTO BBIXOZA Ha
HIEHCUIO, €C/IV OPTaHbl CTY)KObI 3aHATOCTI IIPUMYT pelleHle O Hellelleco00pasHo-
CTY X IIPOQeCCHOHATIBHOTO 00yUYeH s ¥ HEBO3MOKHOCTH TPYHAOYCTPOICTBA.

C pasButueM 1ndpoBOI IKOHOMUKH B II/SAX UCKIIOYEHMs OMIMOOK B OIpe-
Ie/IeHn pa3Mepa nocobus 1o 6e3paboTniie ¥ ONTUMMU3ALY PabOThI OPraHOB
CTY>KOBI 3aHATOCTU 1Ie/IeCOOOPa3HO PacCMOTPETh BOIPOC O pa3paboTKe KOM-
IBIOTEPHOI! IPOTPaMMBI, TO3BOJISONIE Ha OCHOBAHMY 3a[JAHHBIX IIaPaMeTPOB
paccumMTaTh pasmep Hocobms o 6e3paboTuiie KaXJOMy IpaKiaHIHY.
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Abstract

The article considers aspects of social protection of citizens against unemploymentin the
context of globalization and information technological innovations that have led to chang-
es in the sphere of labor and employment and entailed the emergence and development
of new, non-standard forms of employment. The subject of the study is legal acts, includ-
ing those of foreign states, which regulate relations in the field of employment and pro-
tection against unemployment, as well as international norms and views of researchers
on the issues that arise in this area. The purpose of the study is to research the impact of
changes in the workplace upon systems of protection of citizens from unemployment and
to determine the best ways to improve them. In Russia, the labor market is characterized
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still by dominance of standard (typical) form of employment, foreseeing full-time em-
ployment on the basis of an indefinite term of employment contract at a fixed workplace
under the direct supervision of the employer. However, non-traditional forms of employ-
ment — part-time work, fixed-term work, subcontracting, outsourcing, begin to appear
and entrench here. In recent years such fundamentally new forms of employment have
begun to be widely used, as work on Internet platforms, work “on call” or in the “cloud”.
However, not all non-standard forms of employment have received due legal recognition
and regulation in the Russian legislation, which does not secure necessary legal protec-
tion for the employees. This is the focus of attention in labor law at international level. For
example, the International Labor Organization emphasizing its commitment to the goal of
full employment, draws attention to the impact of technological innovations in the field of
labor and expresses its concern about the impact of the new forms of employment on the
social security system, including unemployment protection. The analysis of the experi-
ence of foreign countries using similar forms of employment led to the conclusion that
they could be applied in the Russia as well. The article puts forward detailed proposals
to improve the system of social protection of citizens against unemployment, including
those aimed at reducing period of job search; simplification of the procedures required
for the recognition of citizens as unemployed persons; raising unemployment benefits,
which should all be reflected in the Russian legislation on employment.
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NMpaBo B COBpemMeHHOM Mmupe
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AHHOTaumMa

CtpemMneHue BbIBLUNX CO3HbIX pecnybnuk CCCP K nHTerpaumm Boelpa3uiocb B cO30aHUN
B TedyeHne npowepwmnx 30 net HeCKoNbKMX MHTErpauyoHHbIX 00beaANHEHN — DKOHOMMU-
4ecKkoro coto3a, 3oHbl cBOGOOHOM TOproenun, TamoxeHHOro cotosa, EBpA33C 1, HakoHel,
EBpasuiickoro akoHommyeckoro cot3a (EASC). B coctaBe opraHOB 3TUX 0ObeAVHEHWI
Bcerga OblM COBETHI MMaB rocyJapcCTB U [MaB NpaBUTENbCTB, @ B KA4eCcTBe opraHa, aewn-
CTBYIOLLLErO HE OT MMEHWN rocyadapCTB-y4aCTHMKOB, a CaMoro o0beaMHEeHs, Kak NpaBwuio,
npenycMaTpuBanocb CO3daHMe KOMUCCUU, MMeEloLel npaBo npuHMMaTbh 0Osi3aTesibHble
ONS1 TOCYAapCTB-y4aCTHMKOB peLUleHns. AHanM3 NokasbiBAET, YTO NPaBONPEEMCTBO B 9TUX
MHTErpaumMoHHbIX 00beaNHEeHUIX OCYLLECTBIISIETCS MO TeM Xe 3aKOHOMEPHOCTAM, YTO U B
OpYyrnx MexayHapoOHbIX opraHu3aumsax. EAMHOro HopmaTMBHOrO akta, Onpenensitoulero
rnopsaoK NpaBonpeemMcTBa B MeXAyHapOaHbIX OpraHn3auusX, He CyLLLEeCTBYET, 0AHAKO yXe
BbISIBUJINCb HEKOTOPbIE 3aKOHOMEPHOCTU. [MpaBONPeEEMCTBO OCYLLECTBNSAETCS rocynap-
CTBaMU-y4aCTHMUKaMM, a HE CaMUMK OpraHn3aumsMm; B OCHOBE NMPaBONpeEeMCTBa JIEXUT HE
TEPPUTOPUS Kak Npu NpaBoNpeeMCTBE rocy4apcTs, a nepenadya GyHKUMA MexXayHapoaHOM
opraHn3aunmn-npenLecTBEHHKA MEeXAyHapOOHOM opraHn3auum-rnpeemMHuky. VIHTerpa-
LIMOHHbIE 00beAMHEHUs1, CO34aBaBLUMECS Ha MOCTCOBETCKOM MPOCTPaHCTBe, obnagatoT
pPa3HOM MAEHTUYHOCTbIO, HEe MPOAOJIXKAT NPABOCYOBLEKTHOCTU APYr Apyra, a ABNATCS OT-
nenbHbIMU cyObekTaMy MeXAyHapoaHOro npaesa 1 OCyLLECTBASAIOT NMPaBoONpPeEeMCTBO B OT-
HoLLeHMM cBomx GyHKUMi. OcobeHHO MHTEPECEH BOMPOC 0 npaBonpeemcTee Komuccun Ta-
MOXEHHOro coto3a. Kommceus kak cyobekT npasa npekpartuia cyuiectsoBaHue B 2014 rony
C co3gaHnemM EBpasminckor aKOHOMUYECKO KoMnuccum. B cBasm ¢ gaHHbIM OpraHoOM MHTe-
rpauun nNpaBonpeeMCcTBO OCYLLECTBSETCS B OTHOLLEHUM Tpex aieMeHToB: Komuccun, ee
bYHKUNI 1 ee pelleHnin. Komunccusa ynpasgHeHa, ee yHKLMn yHacnenosaHbsl EBpasuiickom
3KOHOMWYECKO KOMUCCUEN, a PELLEHUS UMTMIEMEHTMPOBAHbI B MOJIOXEHUSA HALMOHANIbHO-
ro 3aKoHozaTesIbCTBa rocy4apCTB-41EHOB, MOCTAHOBJIEHWNA U PELLEeHVIA OpraHoB TaMOXeH-
HOro coto3a 1 EBpasninckoro SKoHOMMYeckoro cotsa. PewweHnsa Komuccum TaMoXEHHOro
COl03a NPOAOJIXAT AEACTBYIOT MOCTOJbKY, MOCKOJIbKY He npoTnBopeyat Jorosopy o EASC.
O6Lasa HopMaTnBHO-NpaBoBasa 6asa EASC He coBnagaeT ¢ HOPMaTMBHO-NPaBOBOM 6a3oi,
KOTOpas cyuiecteoBana B TaMOXEHHOM CO03€e, 1 B C/lydae NpoTMBOPEYnNs A0XHa ObiTb N3-
MEHEHa, NOCKOJIbKY N3MEHEHbI OCHOBOMOAratLmMe HOPMbl CYLLLECTBYHIOLLIENO HbIHE NPaBO-
nopsiaka.
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KnouesBblie cnosa

VHTerpaums, TaMoXeHHbI coto3, EBpA33C, EASC, Komuccust TamoxeHHOro cotosa, npaBo-
NPEeMCTBO MeXAyHapOoAHbIX OpraHM3aumin, MexayHapoaHasi NpaBoCyObeKTHOCTb, HaaHa-
LLMOHANbHOCTb, OpraHbl MeXayHapoaHOW opraHn3auum.

Bubnunorpaduyeckoe onvcanue: LLinHkapeukas LI EBpasninckmii SKOHOMUYECKUIA COO3 U
HEKOTOpPbIE BOMPOCHI NpaBonpeemMcTBa MexayHapoaHbix opraHnsauuin // MNpaso. XypHan
Bbicwern wkonbl akoHomMukmn. 2018. N2 3. C. 172-194.

JEL: K33; YOK:341 DOI: 10.17323/2072-8166.2018.3.172.194

EBpasuiickuit 9SKOHOMIYECKIII COI03 — HOBOE IHTETPALIVIOHHOE 00 beIHEHE,
KOTOpOe HavajIo [ieiicTBOBaTh Ha mpocTpaHcTBe 6piBIero CCCP B 2015 romy’.
Yamge Bcero aTo o6begyHeHNe, KaK I MHOTVIE IPYTHe, IPeANIecTBOBABIINE eMY,
aHa/IM3UPYIOTCA C 9KOHOMMYECKON U TIOMUTUYECKON TOYEK 3peHNs, C YIIOPOM Ha
VIX TIOJIE3HOCTb OYAYIeMy CTpaH-ydacTHUI. IIpaBoBoil aHanmM3 IpUMeEHAETCA
PEeAKO, ¥ OfHA U3 IPUYNH 3TOTO — MHOXKECTBO C/IEAYIOIINX APYT 32 LPYTOM MHTe-
I'PallOHHBIX OPTaHU3ALNIL, CTaTyC KOTOPBIX He BIIOTHE SICEH.

UcTokmn Coro3a

ViccnemoBarenu cnpaBeiMBO yKasblBalOT, YTO CTpeMJIeHMe K MHTEerpaluu
OBIJIO 3a/I0KEHO B JOKYMEHTaX, IPMHMMABIIUXCS COIO3HBIMU pecIybnmKamm
CCCP ewe o pacnaga Corosa. B wactnocty, K. Kanauan numet, 4to B gByCTO-
POHHUX J0roBopax, 3akawdeHHbIX PCOCP ¢ Ykpannckoit CCP n benopycckoit
CCP, copepkanmuch «He BIIO/IHE sICHbIe pasbl, KOTOPble MOXKHO PacLeHUTh KaK
OCTOpPOXKHOE Obemranme MHTerpanum»’. HamepeHue nuTerpamnym 610 BeIpaXKe-
HO 6o0rtee SIBHO B KOJIEKTUBHOM mopsifke 18 okTsa6ps 1991 r., Korjja ey moucK
(bOpMBI HOBOTO COIO3HOTO JIOTOBOPA; IPEACTABUTE/AMU BOCBMU T'OCYAPCTB —
OBIBILIVIX COIO3HBIX PecIyOnmMK — OB TOTza noamuca JJoroBop 06 JkoHOMMIYe-
ckoM coobectse’. Ero Hayamo HanoMuHaeT IpoeKTs foroBopos o Corose Cyse-
peHHbIX Pecrry6muk u o Cotose CyBepeHHBIX [0CymapcTB TeM, 4TO IIepBbIN pasjern
B HeM HasbiBasicd «OCHOBHBIE IPUHIVIIBI», HO B OCTAIBHOM — 93TO IIOTHOL[EH-
HBIJI MeX/1yHapOJHBII JOTOBOP O HAMEPEHUAX BeCT 9KOHOMUYECKOE COTPYAHM-

! EBpasuilckmii sKOHOMMYecKuii cor3 (oduumanbHblil cait) [nekrponHsii pecypc]: // URL:
http://www.eaeunion.org/#about (nara o6pamenns: 15.05.2018)

* Kanausan K.K. DxoHOMMYeCKas MHTerpanyaA rocyapcTs-ydacTHukos ConpyskectBa Hesasucu-
MbIx TocymapcTs Ha doHe rmobamisanyy MUPOBOIT S9KOHOMUKY (MeX/IyHapOgHO-IIpaBOBbIe Ipo6iIe-
MBI): [JUC. ... K. 10. H. M., 2003. C. 50.

* Texcr JToroBopa cm.: IIpaBuTtenbcTBeHHbIT BecTHUK (BcecorosHast exxeHenenpHas razeta Komnre-
Ta 110 OIIEPAaTMBHOMY yIpaB/IeHNIO HapoaHbIM Xo3aiictBoM CCCP). 1991. Ne 42(120).
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9eCTBO. DTUM JIOTOBOPOM HE CO3AeTCsA «HAICTPOEYHOE» TOCYAAPCTBO; JOTOBOP
He COTIeP>KNT MOTIUTUYECKUX 0053aTe/IbCTB ¥ B HeM IIPsAMO roBoputcs (CT. 1), 4To
OKOHOMMYECKOEe COOOIIeCTBO CO3/IaeTCA He3aBUCUMBIMM I'OCYAaPCTBAMM Ha OC-
HOBe JOOPOBOTIBHOCTY y4YaCTMsI I PAaBEHCTBA IIPAaB BCEX €ro YIEHOB B LIEJIAX 00-
pa3oBaHNA OOBEMHEHHOTO PbIHKA U NPOBENEHNUSA COIIACOBAaHHON SKOHOMMYeE-
CKOJ TIOIUTUKY KaK HEIIPEMEHHOTO YCTIOBYA MIPEOTOIeHNA Kpu3uca®,

JloroBop He O6bIT paTNUUNPOBAH ¥ He BCTYIII B CUITY, @ IOTOMY MBI He OyzieM
aHA/IM3UPOBATD €T0 MOAPOOHO, NI CKAKeM, 4TO 3TUM [loroBopoM Obi/1n 3aso-
JKEHbI BCE T€ UJIeU PETMOHATbHOIO 9KOHOMUYECKOTO COTPYNHUYECTBA, KOTOPbIe
BIIOC/IEAICTBMYM OOHapy>XmBaTcsa B cornamenysax ywieHos CHI. B JloroBope Ha-
MedeHbI cepbl COBMECTHOI AeATENTbHOCTI; BBIPAKEHO HaMepeHue 00ecreunThb
CBOOOJHOE IBVDKEHNE TOBAPOB, YCIYT 1 pabodeil CUIIBI, a TaKkKe 0053aTeNbCTBO
rapaHTUPOBATh MPEJOCTaB/IEH)Ee HAIMOHAIbHOIO PEXMMA /I NpefIpUHIMA-
TE/IbCKOM JIeATeTbHOCTY QU3NYECKUX U IOPUANYECKUX AL IPYTUX TOCYAAPCTB-
YYaCTHMKOB 1 IIPOBeJIeHNe COT/IACOBAHHOI aHTMMOHOIIOIbHOM MOMUTUKIA’.

[maBHBIMU JOKYMEHTaMU, OIpefeNVBIIMMI OCHOBHbIE IPUHLMIIBI OTHOILE-
HUII MeXJly ObIBIIMMU COIO3HBIMM peCIyO/nMKaMy Ha MHOTHE TOJbI, ABJIAIOTCA
Cormamenne o co3ganun CHI or 8.12.1991 u IIporokon k Hemy ot 21.12.1991.
B aTux JOKyMeHTax NOMIOXeHNIT 00 MHTErpaluyl HeT; LIe/IbI0 VX IPUHATHUA OBLUIO
KOHCTaTupoBaTh npexpamienne cymecrsopanusa CCCP. Cornmamenne ot 8.12.1991
OBI/IO TIOAIINICAHO TpeMs rocymapcTBamMu — Poccuedt, bermopyccueit u YkpauHoi;
HOCTIeiHAA He ObI/Ia HaMepeHa CTaHOBUTLCA rocygapcrsoM-wieHoM CHI u (kak
u Typxmenns) He nogmucana Ycrasa CHI ot 22.01.1993%, xoTopbIM OblTa co3ja-
Ha MHCTUTYLMOHANbHaA CTpyKTypa CoppyxectBa. [lo cux mop YkpauHa umeer
HedopMaIbHbIN CTATYC aCCOIMMPOBAHHOTO TOCYAAPCTBA.

Vxe B 1993 1. npuHUMaeTca mepBoe coITIAllleHNe, VMeollee MpefMeTOM Haja-
JKMBaHMe S5KOHOMIYECKOI MHTerpanuy, — JIoroBop o co3fganmny OKOHOMUYECKOTO
coro3a oT 24.09.19937, KOTOpBII OCTANICA 3asAB/IeHNeM O HaMepeHuAX. I/ S5KOHOMM-
YeCKOJl MHTerpanuy He 6bI10 06beKTUBHBIX yomoBuit. Kak ormevaer 0. Inmkos,
HPOZIO/DKA/IN [eJICTBOBATh MOIIHBIE LIeHTpoOexxHbIe cwbl’. Criemytomee Corarre-

4 Kanausn K.K. Ykas. cou. C. 51.
> Tam xe.

¢ Ycras CoppyskectBa HesaBucumsix Tocymapers ot 22 stuBapst 1993 roga. Patuduunposan ITo-
craHoB/eHneM BepxoBHoro Cosera Poccuiickoit ®epepanumu ot 15 ampemnsa 1993 ropma Ne 4799-1.
Ycras Berymmn B cuny s Poccun 20 mrona 1993 ropa. Ilpexparun peiictsue s Ipysum c 18 aprycra
2009 ropa // Oduunanpusiit caitt Cexperapuara CHT (mopran) [Onexrponnsiit pecypc]: // URL: http://
www.cis.minsk.by/page.php?id=180 (nara o6pamenns: 06.06.2018)

7 3aKOHBI, KOJIEKChI I HOPMaTMBHO-IIPaBOBbIe aKTbI Poccniickoit Peneparym [DneKTpOHHBII pecypc]:
/I'URL: http://legalacts.ru/doc/dogovor-stran-sng-ot-24091993-o0-sozdanii (maTa o6pamenns: 06.06. 2018)

8 IMMuwxkos FO. dxonoMmuueckuit cows CHI: MaHMWIOBIMHA MM peanbHOCTB? // VICHIOMHUTEND-
ubit Komnrer CHI (odunmanbhbii caitt) [Dnekrponnsiii pecypcl: // URL: http://ecsocman.hse.ru/
data/353/873/1231/002_Shishkov.pdf (zara obpamuienns: 06.06.2018)
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HIME O CO3TaHNM 30HbI CBOOOHOI TOProBiu ot 15.04.1994 TakKe He OBUIO peann3o-
BAHO M TAK>Ke 10 IPMYMHAM HO/UTHYecKoro xapakrepa’. He ynanoce cosmats u [Ta-
TEXKHBII COI03 TOCyAapcTB-y4acTHUKOB CompyskecTBa HesaBucumbix focymapcts'.

Torpma nmocnenoBay MONBITKY MHTETPALUY B OTPAHNYEHHOM cocTaBe. [lepBbiM
npumepoM crano CoobmectBo benopyccun n Poccun'!, 3a koTopbIM moC/IeoBa-
no CorosHoe rocygapcTBo benopyccun n Poccyun'?. JlanHas upes Takxe He pea-
NIM30BAJIACh MO IIPELIOrOM HEBO3MOXXHOCTH chopMynupoBaTb obmuit Koncru-
TYLMOHHbII aKT COI03HOT0 TOCYyapCTBa.

daxTOpOoM NpOABYDKEHMs OBIBIINX COIO3HBIX PECHYONIMK K 9KOHOMMYECKOI
VHTETpallMM B JUTepaType HepefKo Has3bIBalOT TaMo)keHHBIN coio3". IlepBbIM
IOKYMEHTOM B 3TOM pAAY cTano Cornauienne o MpUHINIIAX TAMOXXEHHOI II0/N-
KM ot 13.03.1992, npefycMaTpuBapliee co3jjaHue TaMo)KeHHOro co3a B CO-
craBe Poccun, benopyccyn, Kasaxcrana, Kuprusvm n Tapxukucrana'. [Tosgaee
6pmn nopmucanel JoroBop o TamokeHHOM coro3e ¥ EnyHOM 9KOHOMMIYECKOM
npoctpancTse’ u JloroBop 06 yriy6neHny MHTerpayuy B 9KOHOMIYECKOI U Ty-
MaHWUTAPHOI 06/macTAX oT 29 MapTa 1996 I.'°, KoTOpBIe IepecTanyt MPUMEHAThCA
B CBsI3U C 3aKmoueHreM JloroBopa o EBpasuiickoM sKOHOMIYECKOM cO001IecTBe
(EBpA33C)"Y, a CoobuecTBO, B CBOIO 0Yepenb, B 2014 roxy 6110 mpeobpasoBaHo
B EBpasuiicknit skoHOMIYecKu coro3'.

° Esceesa A.J. MexXIyHapOJHO-IIPaBOBbIE aCIIEKThI SKOHOMIYECKOII MHTerpaiyun B pamkax Conpy-
xectBa HezaBucnmbix Tocymapcets: guc. ... k. 10. H. Kasans, 2001. C. 57.

1 Cornamenne or 21.10.1994 // 3akoHbI, KOIEKCBI 1 HOPMAaTUBHO-IIPaBOBbIe aKThl Poccnmiickoit Pe-
mepauyu [dnexTponHsiit pecypc]: // URL: http://legalacts.ru/doc/soglashenie-stran-sng-ot-21101994-o-
sozdanii/ (zata obpaueHus: 06.06.2018)

' Torosop ot 2.04.1996 // Iloptan CorsHoro rocygapcrsa benopyccun n Poccun [DneKTpoHHBII
pecypc]: // URL: http://www.soyuz.by/about/docs/dgovor2/ (o6pamenue 6 mons 2018)

12 ToroBop ot 2.04.1997 // IToptan CorosHoro rocygapcTsa benopycenu n Poccnn [DmekTpoHHBIIT
pecypc]: // URL: http://www.soyuz.by/about/docs/ (nara o6pamenus: 06.06.2018)

B IInax O.B. MeXJyHapOgHO-IIPaBOBOE pEryIMpoOBaHNe TaMOXEHHOIO COTPYJHMYECTBA TOCY-
HapcTB-uIeHOB EBpasuiickoro SKOHOMM4eCcKoro coobiecTsa: fiuc. ... K. 10. H. M., 2007. C. 74.

" Cm.: Murepuer-nopran CHI [Onextponusiit pecypcl: // URL: http://www.e-cis.info/page.
php?id=21876 (mata obpauenus: 06.06.2018)

15 Toroop o Tamo)xeHHOM col03e M EAMHOM 3KOHOMMYECKOM INPOCTpaHCTBe OT 26.02.1999 //
CIIC KoncynprantlImoc

¢ ToroBop mexny Pecniy6muxoit benopyccust, Peciy6nukoit Kasaxcran, Ksiproizckoit Pecrry6rm-
xoit n Poccuiickoit Pepepariyeit 06 yrny6neHny MHTErpanyuy B SKOHOMIYECKOI 11 TyMaHUTApHOI 06-
nactax ot 29.03.1996 [Inexrponnsiit pecypc]: // URL: http://base.spinform.ru/show_doc.fwx?rgn=3990
(mata obpamenns: 06.06.2018)

17 IToroBop 06 yupexxpeHun EBpasuiickoro sKoHoMmueckoro coobmectsa ot 10.10 2000 // Tlop-
tan EBpA39C [Onexrponnsit pecypc]: // URL: http://www.evrazes.com/docs/view/3 (mata obpaiieHus:
06.06.2018)

'8 TToroBop o EBpasuiickom skoHOMmdeckoMm comose (Actana, 29.05.2014) (pexn. ot 08.05.2015)
(c m3m. 1 o, BTy, B cuy ¢ 12.08.2017) // CIIC KoncynbrantInoc.
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Oowana xapaktepucTtuka floroeopa EA3C

Takas dyepefa Me>XX/JyHapOHbIX OpraHM3aluil IOKa3bIBaeT, YTO Y TeX, KTO UX
cospiaBa, 6bIIO HaMepeHue COTPYAHNYATh B 06/1aCTU 9KOHOMUYECKOI MHTerpa-
V1M, HO OPTaHU3alVA 9TOTO COTPYAHNYIECTBA Obl/Ia OTHIONDb He Ha BbicoTe. C 1mo-
ABTIEHNMEM Ka)KJ0l OPraHU3aLVM B IMTEPATYPE MOAB/IANNCDH BbICKa3bIBaHNsA, 4YTO
Telepb «BCe MOMJeT NMpaBiIbHO»". OFHAKO IMPAKTUYECKN K KaXJoMy o0pasoBa-
HUIO TIPYIMEHMM aHa/IM3, BbICKasaHHBII Hamy emle B 2004 rony B agpec EBpAs9C.
Mpb1 ormevany, 4To B [JoroBope He XBaTaeT OYeHb BAYKHDIX ITOJIOKEHMIT: B HEM HU-
Yero He TOBOPUTCS O IpaBax M OOSA3aHHOCTAX TOCYAPCTB, MOAINCABIINX €T0, T.e.
OTHOUIEHN MEX]Y TOCy/lapCTBaMI-Y4aCTHUKAMI, a TaKXXKe MeX/y TOCyapCTBaMMI-
yaactHukamu 1 EBpA3IC He perymupyrotcs. Hudero He cka3aHO ¥ 00 OTHOLIGHUAX
MEXJy OCyJapCTBaMI-Y4aCTHUKAMM U OT/[ie/IbHbIMM opraHaMu. He 3aBepieHbl u
TIOJIOXKEHMA O caMo¥i opraHusarym. Xots cT. 11 Hagenser Coob1iecTBO HEKOTOPOIT
IIPaBOCYOBEKTHOCTBIO, B [loroBope Het crareit 06 orBeTcTBeHHOCTN CoO0ObIIecTBa
nepes APyruMy CyObeKTaMy MeKIYHApPOIHOTO IIpaBa W 06 OTHOLIECHVUAX MEXIY
Co00111eCcTBOM KaK IIeIBIM ¥ €r0 TOCYAapCcTBaMI-4IeHaMu. V1 camoe IaBHOe — HeT
TIOJIOKEHMI, OIPEe/IAIOIMX MOPAJOK JOCTVOKEHMA liefell, MOCTaBIeHHbIX Ieper
opraHmsanyert. Takye 4epThl IPUCYIIM B PAa3HOI CTeNeH) OO/IBIIVHCTBY JOTOBOPOB
06 nHTerpanyy, npuHUMaBIuxcs opBumMy pectryomkamy CCCP.

YKasaHHbIe HeJOCTATKM yHacnenoBaHbl 1 Jloroopom 0 EA9C, mockonbKy oH
COCTABJIA/ICA Ha OCHOBE NPeIbIYLINX COITIAIIEHNIA, X MX MTOTIOKEHM TPOJO/IKa-
I0T JeJICTBOBAaTh B TOJ Mepe, B KaKoil oHu He nmpoTuBopedar [loroopy EASC.
B. BanbiTHukoB n [I. bokiaH, ykassiBas Ha Koguduiupyommit xapakrep Jloroso-
pa EASC, cnpaBeqnBo NOAYEPKUBAIOT, YTO CUCTEMATU3aLVA [TOJIOXKEHUIT ITpef -
IIECTBYIOIMX MeX/[yHApOJHBIX JOTOBOPOB Obl/Ia O4eHb TPY/HOI 3afadeil. B Hux
He COIIPSATa/ICh XPOHOIOTMYEeCKIIe TapaMeTPBhl peai3aliiy JOrOBOPOB; He ObIIN
YeTKO YKa3aHbl paMKJ KOMIIETEHIIVI OPTAHOB; He OBIIO YeTKOTO pasTpaHNyueHNs
xomrrereHuy EASC u rocypapcrs-unenoB EADC; oTmeuasncs pasHo0oii B Hau-
MEHOBAHUM aKTOB Pa3IMYHbIX opranos Corosa®.

C Ha1est TOYKM 3peHNsA, B OCHOBE YKa3aHHBIX TPYAHOCTEN e)Kajia HeJOOLIeH-
ka un Jloropopa EASC, u npepmecTByOIMX JOKYMEHTOB KaK MeX/yHapOJHO-
paBOBbIX aKTOB. JloroBop o cosmanuy EADC 3akaroueH CyBepeHHBIMU TOCY-
IapcTBaMM, T.€. 3TO MEXTIOCYAAPCTBEHHBIN JOTOBOP, MO3TOMY HMOJAXOIUTb K €r0

¥ Cwm., Hanp.: Batinwounos E. TAMOXXEHHBII COI03 U €IMHOE 9KOHOMIYECKOE IPOCTPAHCTBO: MPO-
6mempl apdextuBHOCTI // Ob1ecTBO 1 9KoHOMMKA. 2012. Ne 11. C. 78; SpsiureB C.H. TaMoXeHHBbIIT CO103
KaK OCHOBa efJTHOr0 9KOHOMMYecKoro npoctpancTsa EBpAsdC // EBpasuiickuil FopUaANYecKIit )y pHaIL.
2012. Ne 8. C. 54.

2 Banvimuukos B., boxnan []. EBpasuiickuii 9KOHOMIYECKMIT CO03: MPEFIOCHUIKI CO3[AHNS, IPO-
6rmemMbl GOPMMPOBAHN, MEPCIeKTHBI pasButys // CpaBHNUTEIbHOE KOHCTUTYIMOHHOe 0603peHIe.
2015. Ne 3. C. 71.
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TOJIKOBAHVIO HEOOXOAVMO € O3MIUI MEeXKYHAPOHOTO IIpaBa, YYNUTHIBAS, YTO €TI0
Y4aCTHMKI — CyBepeHHbIe CyOBEKThI MeX/JYHaPOJHOTO IpaBa. BeHckas KOHBeH-
1151 O TIpaBe MeX/[YHapOJHBIX JOroBOpoB (1969)%, comeprkamias o6lienpru3HaH-
Hble HOPMbI MEXX/IyHapOJIHOTO IIPaBa, TaK OIpPEleNIAeT MEXYHAPOIHBI JOTOBOD:
«JloroBop» 03Ha4aeT MeXXYHAPOILHOE COITIAlIeHE, 3aK/TI0UeHHOe MKy ToCyap-
CTBaMM B IVICbMEHHOIT popme» (1. 1a cT. 2). TouHo Tak e MeX/[yHapOIHO-IIPAaBO-
BBIM aKTOM sBjsietcs JloroBop o cospannu EBporieiickoro corwsa mmm mo6oit apy-
TOIl y4peUTEIbHBIN JOrOBOP /T000T0 MHTETPALVIOHHOTO 0O beIHEHNIA.

OpHako 13 aHa/MM3a JOKYMEHTOB, IIPYH/MMAeMbIX MHTEIPAllIOHHBIMY 00'befiy-
HeHuAMH Ha npoctpancTse CHI, cTaHOBUTCA ACHO, 9YTO OHM CBOMMIU CO3/IaTe/IAMU
He BOCIIPMHMMAJINCh KaK MeXX/lyHapofiHble opranmsanuu. O4eHb BbIpa3UTeNbHOI C
3TOJ TOYKM 3peHus sABnAgerca cT. 6 lorobopa EASC, rie coep>XUTca ncyeprbpiBa-
IOIMIT CIIVICOK MCTOUHMKOB ITpaBa Corosa: «1. [IpaBo Corosa cocTaBAoT:

HacrosAmuit JJorosop;

MeXXJTyHapOfIHbIe JOTOBOPHI B paMKax Co103a;

MeXJyHapoziHble oroBopbl Co03a C TpeTbel CTOPOHOI;

pellleHNs u pacnopspkeHus Boiciiero EBpasuiickoro sSKoHOMIY€CKOTr0 COBETa,
EBpasmitckoro Me>xnpaBuTenbCTBEHHOTO COBeTa M EBpasuiickoi SKOHOMIYECKOM
KOMMCCUMY, IPUHATDIE B paMKaX UX ITIOTHOMOYNIA, IIPelyCMOTPEHHBIX HACTOALIM
JJoroBopoM 1 MeXyHapOHbIMM OroBOpaMu B pamkax Corsar.

BosHMKkaeT HECKOIbKO BOIIPOCOB.

Bo-mepBpIX, 4TO 3HAYUT — «MEXIYHapOJHbIE JOTOBOPbI B paMKax Coroza»?
9TO JOroBOPbI MeXAY rocyfgapcrBaMu-dieHamn Coros3a MM JOTOBOPbI IO BO-
IIpocaM, BXOZAIMM B Kpyr Befienus Corosa? BXxopAaT nm croja noTeHIanbHble
JOTOBOPBI MeXAly TocymapcTBoM-uwieHoM EADC n ropupmdeckum mwmm pusmde-
CKMM JIMIIOM fipyroro rocymapcrsa (yuaactHuka EASC umm Tpetbero) mo Bompo-
caMm, BXO[AIIMM B KpyT BefieHnsa Corosa?

Bo-BTOpBIX, K MpaBy C0103a OTHOCATCSA JOTOBOPBI, 3aKa04aeMble CO030M Kak
CyOBEKTOM MEXAYHAPOJHOTO IIpaBa C TPeThell CTOPOHOI (BEpOATHO, C TOCYAap-
cTBoM-HewIleHoM CoOr03a WM ¢ MeX/YHapOIHOI opraHusanyeii). A 4ro Oyger,
€C/M TaKoJl JOTOBOP II0 BOIIPOCAaM, OTHOCAIMMCA K KommereHnuyu Corsa, 3a-
K/II04aeT rocypapcTBo-uaeH Corwsa?

B-TpeTbux, B CTOpOHE OT peryImMpoBaHMs CT. 6 OCTAINCh 00513aTe/IbCTBA TO-
cymapcTB-wieHoB 1o cornamenusam CHI' m ocTaromuiica B0 CUX IOp HEACHBIM
BOIIPOC O IOPUINYECKOI IpUpOJie pellleHnil Bbiciiero oprana CoppyxKecTBa —
Cosera rnas rocygapcts (cT. 21 Yerasa*). Hu Yeras, Hu [IpaBuia npomenypsr

I Konsenuusa OOH o npaBe Me>xyHapofHbIX foroBopos (Bena, 23.05.1969) // CIIC KoncynbranT-
[Troc.

2 Ycras Coppyxecrsa HesaBucnumbix Tocymapers (MuHck, 22.01.1993) // Tlopran CekpeTapuara
CHTI [OnextponHslit pecypc]: // URL: http://www.cis.minsk.by/page.php?id=180 (mata obpamenus:
08.06.2018)
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Cosera r1aB rocygapcts®, Hu Pemenne CoBera 171aB rocyfapcts «O pasrpaHin-
YeHNM Mo/THOMouMi Mexy CoBeToM IVIaB TOCYAAapcTB 1 COBETOM ITIaB IIPaBU-
tenbcTB ConpykectBa HesaBucumbix Tocymapcts» ot 2.04. 1999* He onpepens-
I0T CTaTyc ero pemeHnii. [IpaBuia mpouegypbl TONbKO HO0ABIAIT HEACHOCTH,
Tak Kak B [IpaBmie 7 ckasaHo, 4TO Ha 3aCeflaHMAX COBETOB (6e3 pasrpaHMYeHNs
Cosera r1aB rocyfapcts 1 CoBeTa ITIaB IIPAaBUTEIbCTB) 3aK/TI0YAI0TCA MEKYHA-
POJHBIE JOTOBOPBI, IPMHMMAIOTCS PEIIeHN, 3asBIeHNs ¥ 00palleHNs.

Ha Bce 3T0 BOIIPOCHI SICHBIX OTBETOB HET, ¥ OCTAETCSI MHOTO IPOCTPAHCTBA
JI711 TOIKOBAHUA.

Pemenna Cosera rnas rocygapcts 1 CoBeTa I71aB IPaBUTENbCTB He KIacCH-
buIpoBaHbl, HO MOPAAOK MX NPUHATYA PasHBIL: pelleHNs, IpUHIMaeMble CO-
BeTaMM B paMKaXx /X KOMIIETeHLIVM, TO/IMChIBAIOTCS YWI€HAMY COBETOB / I/IaBaMI
JlesleTalyii, a pelleH s 110 BOIIPOCaM OPraHM3alMIOHHOTO, PeKOMEH/JaTe/IbHOTO 1
MHQPOPMALVIOHHOTO XapaKTepa IIPUHIMAIOTCA B pOpMe IPOTOKOIbHBIX PEeLIeHNI
n nopguuceiBarorcsa Ilpencenarenem CoseTa. VI3 3TOro MOXXHO 3aK/IIOUUTh, UTO
OBIBAIOT pelleHNs ABYX KaTeropuil: OPraHM3alMIOHHOTO0, PEKOMEH/IaTe/IbHOTO I
MHPOPMAIMIOHHOTO XapaKTepa, C OFHOM CTOPOHBI, U BCe OCTA/IbHbIE, C APYTOI, I
MO>KHO JOTafIaThCs, YTO 3TO PeLIeHM)s 110 COflep>KaTe/IbHbIM BollpocaM. BosHuka-
€T HOBas HeACHOCTb: IPAaBO MOJINCAHMA PelleHN 1 10 3TUM BOIIPOcaM OCTaBJIe-
HO 4JIEeHaM COBETOB U I7IaBaM Jle/leTalyii.

Bo BcskoM ciydae, ecy 1oj, pelleHneM CTaBUTCA MOATNCD I71aBbl Jiefieralyn
WM TOCYJApCTBA-4/IeHa, JIEMICTBYIOIIEr0 OT MMEHM CBOEro TOCyJapCTBa, WU
ysieHa CoBerTa I71aB rocyzapcTs uay CoBeTa I71aB IIPABUTENIbCTB, KOTOPbIE ABJIA-
I0TCSl TIOTHOMOYHBIMIU IPECTaBUTE/IAMY CBOUX IOCY[apCTB, 3TO O3HAYAET, YTO
B pellIeHNAX BOIJIOLIeHA COBMECTHAs BOJIA TOCY[apCTB, NPMHMMAIOIINX JJaHHOE
peleHne. ITO 03Ha4YaeT TaKyKe TOTOBHOCTDb TOCYAAPCTB-YYaCTHUKOB IPMHIMATD
006s13aTeIbCTBA, 3a/I0)KEHHbIE B TOM WM MHOM penteHnn. OTCIofa cefyeT Bbl-
BOJI, 4TO U pelleHyusA Bpicuix opranoB CHI' Takke ABIAIOTCA HOPMATUBHBIMU
JIOKYMEHTaMM 11 COCTAB/IAIT YacTh IpaBa EADC, x0Ts1 06 9TOM He CKa3aHo B CT. 6
Horosopa EASC.

Terepb BepHeMcs OILATD K 001Iiell XapaKTepUCTHKe CT. 6. VcueprbiBaroliee Iie-
peuyicIeHe 9/IeMEeHTOB, CoCTaBIsAoIuX paBo EASC, 6ombliie Bcero HamoMmHa-
€T BHYTPUTOCY[apCTBEHHbINI HOPMATUBHBIN aKT, HAIIPUMeP, YTOTOBHBIN KOJEKC

» TIpaswia mpouenypst CoBeTa IJIaB rocyaapcTs, CoBeTa IIaB IIpaBUTeNbCTB, COBETa MIHUCTPOB
MHOCTPAHHBIX fen 1 OkoHoMudeckoro copeta CHI. YTBepxmennr Pemrennem CoBeTa I71aB rocyapcTs
CHT o IlpaBunax mpouenypbl CoBeTa I/1aB rocyfapcTs, CoBeTa I71aB IpaBUTeNbCTB, CoBeTa MMHUCTPOB
MHOCTPaHHBIX fleN M DKoHOMIYeckoro coeta Copmpyskectsa HesaBucumbpix focymapcers ot 9.10.2009 //
ITopran Cekperapuara CHI' [Onexrponnsui pecypc]: // URL: http://http://www.cis.minsk.by/page.
php?id=3962 (mata o6pamenns: 08.06.2018)

# Cwm.: ITopran Cekperapuara CHI' [9nexrponnbit pecypc]: // URL: http://www.e-cis.info/page.
php?id=18894 (mara o6pamens: 08.06.2018)
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Poccuiickoit @epepauun, cT. 1 KoTOporo rjaacut: «1. YrojoBHOe 3aKOHOZAATeNb-
cTBO Poccuiickoit epepanum cocTont u3 Hacrosuero Kopekcar.

MexxgyHapogHble 0053aTe/IbCTBa FOCYIAPCTB He MOTYT BBIPa)KaThCA TaK OTpa-
Hu4eHHO. XoTs B JJoroBope EASC yuacTBYIOT BCe IATb HbIHEUIHUX IOCYAAPCTB-
9JICHOB, OHV CBSI3aHBI MEX/y cOOOII 11 C TPETbUMM CTPaHAMM MHOXKECTBOM pas-
HOOOPa3HBIX 00513aTeNbCTB, TaK YTO Ha BceM npoctpancTBe EASC ckanpiBaeTcs
CTIO’KHas MO3ayKa B3aMHBIX 00513aTeIbcTB. MOXKHO IIPYIMEpPHO yKa3aTh Ha C/IeRy-
fouie: 1) 06s13aTenbCTBa OTAEIBHBIX TOCYAAPCTB MO ABYCTOPOHHUM COIVIALIEHVISIM
C IPyTMMU TOCYHApCTBAaMM-WIEHaMIV; 2) 00s3aTeNbCcTBa OT/ENbHBIX TOCYAApPCTB
IO JIBY- I MHOTOCTOPOHHUM COIIALIIEHVSIM C TOCYAapCTBaMy-HewIeHaMy; 3) 06s1-
3aTe/IbCTBAa TOCYAAPCTB-YIEHOB II0 YHUBEPCAIbHBIM JOTOBOpaM, KaK, HaIlpUMeD,
[TakTe! 0 mpaBax 4enoBeka, Kousennuss OOH no mopckomy mpasy (1982) u zip.;
4) 06s3aTeIbCTBA OTAENIBHBIX TOCYAAPCTB-WICHOB 110 MHBECTUI[IOHHBIM COTIalIIe-
HUSIM; 5) 00s13aTeNIbCTBA OTHENIBHBIX TOCYAAPCTB-YWIEHOB 10 cormamenusm BTO;
6) 00s13aTeNIbCTBA OT/EBHBIX TOCYAAPCTB-YICHOB 10 penteHnsM OpraHa 1o pas-
peurennio criopoB BTO 1o TeM fiesraM, B KOTOPbIX OHY Y4aCTBOBAJIN.

Ha a1y Mo3anky HakIa/ibIBaeTCs CeTb MHAVBUAYATBHOTO OTPAaHNIeHNUA 004-
3aTe/IbCTB, MpPEJINChIBAeMbIX MHOTOCTOPOHHUMH [OTOBOpaMU, M 3asAB/I€HHBIX
OTOBOPOK.

Elte opyH acriexT, Ha KOTOPBI ClefyeT 0OpaTUTh BHUMaHIe, — 9TO Mepap-
X1, T.e. CONOAYMHEHVEe HOPM. Vlepapxms HOpM OOBIYHO MMeeT 3HaueHMe JIA
VIHTETPALIMOHHBIX OOBeIVHEHNII, a TaKXKe JyIsI MEeXYHapOJHBIX OpraHM3alinii
BooO1Ie. OOLIEPUHATO, YTO B /I000I MEX/YHAPOLHON OpPTraHM3ALUI HOPMBI
y4peUTe/IbHOTO JOTOBOpPA MMEIOT IPUOPUTET Ilepef; HOpMaMU APYTUX COIJIA-
IIEHNI, 3aK/I0YaeMbIX TOCY/IapCTBAMM-YIeHAaMII B PaMKax 3TOJ OpraHU3aluu.
B camoit aBTOpUTETHON MEXAYHAPOJHOI OpraHn3alnuy Hauero speMenn — Op-
ranusanuy O6benuHeHHbIXx Hanumit — B cT. 52 YcTaBa nmpegycMOTpeHo, YTo ro-
CYapCTBa-WIEHbl BIIPaBe 3aK/II0YaTb perMOHa/IbHble COIVIAIIEHMS TONbKO IpU
YCIIOBMM, YTO TAaKye COIVIALIEHNS VIM OPTaHbl U UX JIeATEIbHOCTh COBMECTUMBI C
Henamu u [Tpuanunamn Opranusanun.

Bompoc 06 nepapxum TIiaTeIbHO paspaboTaH B IPaBONOPALKE TAKOTO Pa3BM-
TOTO VIHTETPALMOHHOTO 00beiHeH s, Kak EBpormeiickuit corwos. PaspaboranHas
3a Bpems cymectBoBanuA EC mpaBoBas cycTeMa C/I0XHA ¥ BKIIOYaeT B ceOs -
caHoe mpaBo Coo3a 1 HelMcaHble 001V IPYHIVIIBI IpaBa®. B yupennTenbHbIx
noxymenTtax EC ([lorosope o EBpormerickoMm corose u JJoroBope o QpyHKIVIOHN-
poBaHuu EBporeiickoro corw3sa)®® usjokeHo TaK HasblBaeMoe IIepPBIYHOE IIPABO
Coto3a; pasHOro poja penieHns opraHos Coosa 06pa3yoT BTOPUYHOE IIPABO.

» CM.: Knunxe Y. MexaHusM pelleH1s ciopoB B EBporeiickoM coose / MexaHU3M pelleHs CTIOPOB
B PErMOHAIbHBIX MHTETPALMOHHBIX IpynnupoBKax. M., 2018. C. 91-119.

* Consolidated versions of the Treaty on European Union and the Treaty on the Functioning of
the European Union annexed to the Final Act of the Intergovernmental Conference which adopted the
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Taxas clo>kHas IpaBoBas CYCTeMa He CMOTIa OBl 1efICTBOBATD 6e3 CTPYKTYpH-
posanus. [ToaTomy B cuctemMe BbICTpoeHa dyeTKaA nepapxusA. CoCTaBHOI YacTbIO
npaBoBoit cucteMbl EC AB/IA€TCA NPUHIUI MepapXuu HOPM, OIpefeIAIoLINiA Co-
OTHOIIEHME U B3auMojeiicTBue HopM npasa EC. OToT npuHIUI fIefiCTBYeT Npu
tTonkoBaHuy npasa EC BHyTpu npasosoii nepapxum Corwosa, a TakXe Ipy KOH-
TpO/ie 3a IPAaBOMEPHOCTbIO AaKTOB BTOPMYHOro IpaBa. Ha Bepmmne mepapxum
CTOAT HeNMCaHble OOIIVe IPUHINUIILI IIPaBa, KOTOPBIM IPUAH CTATYC KOHCTUTY-
IIVIOHHBIX HOPM, @ TaK)Ke HOPMBI 00 OCHOBHBIX ITpaBax 4enoBeKa’’.

[Tono6Has cucreMa Mepapxmuy He MOXKeT, O4eBUIHO, 3¢ (PeKTUBHO AeICTBO-
BaTh B II0Ka YTO JOBO/IbHO TAKOHWYHOII ¥ Hepa3BUTON IpaBoBoii cucreme EAIC.
ITpaBpa, B CT. 6 BK/IIOYEHO HECKOIbKO MOJIOXKEHMIA, OIIPeNe/IAI0IX IIPUOPUTETHI
IpyMeHeHMA pasnnyuHbIX yacTeit npasa EADC. [Ipaso EASC umeer npuopurer
nepes ZOroBopamy, 3aknodaeMbiMu CO030M KaK CyObeKTOM MEXIYHapPOJHOTO
IIpaBa C TPeTbMMM CTOpOHaMI: «MexyHapogHble foroBopbl Corsa ¢ TpeTbeil
CTOPOHOI1 He JO/KHBI IPOTUBOPEYNTb OCHOBHBIM Lie/IAM, IPMHIMIIAM U IIpaBU-
naM ¢yHKIMOHNpoBaHMA Coo3ar.

[Tpuopurer fieficTByeT M B OTHOIIEHUM IIPABONPMMEHUTEIbHOI MPAKTUKU
JIOTOBOPOB, 3aK/I049aeMbIX BHyTpy Corosa: «B crydae BOSHMKHOBEHUA MPOTUBO-
peunit MeXXay MeXAyHapOJHBIMU IoroBopaMy B paMKax Colo3a ¥ HAaCTOALUM
JoroBopoMm npruoputet nMeeT HacToAmuit JJoropop». O4eBUHO, B OTHOIIEHUN
3TUX JJOTOBOPOB IIPMOPUTET AENCTBYET ¥ B OTHOLIEHUN X COTEP>KAHMs, U TaK XKe,
KaK JJOTOBOPBI C TPETheN CTOPOHOI, IOTOBOPHI, 3aK/104aemble BHyTpu Corosa, He
JIO/DKHBI IPOTVBOPEYNUTH OCHOBHBIM IIeJIAIM, IIPMHINIIAM U TIpaBuIaM (PyHKINO-
Huposanus Cowosa. VI Ha060poT, BUAMMO, e/t 0OHAPY>KUBAETCA IPOTUBOpeYne
Mexx1y moropopom Corosa ¢ Tpetbeit croponoit u Jlorosopom EA9C, npuopurer
npuHaanexxut Jorosopy EASC.

Hekoropasi HesICHOCTb OOHApy)XXMBAaeTCs B OTHOIIEHMM pEIIeHNUIT OpraHOB
Corosa. B cT. 6 ckazaHO He TO/NIBKO TO, YTO PELIEHMs U PACIOPAXKEHM OPraHOB
Coro3a He JO/DKHBI IPOTUBOPEUNTD JJOroBOpPY, HO TaK >Ke 1 MeX/[yHAPOIHbBIM J10-
ropopaM B pamkax Corosa. O3Ha4aeT /M 3TO IPMpPaBHUBAHME MEX/YHAPOSHbBIX
IoroBopoB B paMkax Coro3a (cKopee Bcero, 0 HeTocMoTpy) K Jlorosopy? He cos-
[A€TCA I IPUOPUTET MEXK/YHAPOIHBIX TOrOBOPOB B paMKax Corosa niepep pele-
HussMu opranoB Coro3za? Kak ObITh ¢ perrenusMu EBpasuiickoit 9KOHOMMYECKON
xomuccnn (manee — EDK), koropsie o6s3arenpubl? Kak ObITh, ecy Kakoe-mubo
pemieHne opraHa Corosa IPOTUBOPEYUT MEX/YHAPOJHOMY IOTOBOPY B paMKax
Coro3a, Ipy TOM, 4TO CaM 3TOT MEX/IYHapOJHbIil JOroBOp nNpoTtuBopeyunt Jloro-
Bopy EA9C? Kak ycraHaBnmMBaeTCs IPUOPUTET C YY€TOM IPUBEJEHHBIX BbIIIE

Treaty of Lisbon, signed on 13 December 2007. Available at: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex%3A12012M%2FTXT (mara o6pamenus: 30.06.2018)

¥ Knumke Y. Ykas. cou. C. 99.
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00CTOATENbCTB U MOMIOXKEHNEM O TOM, YTO pellieHns: EBpasuitckoro MexIpasu-
Te/IbCTBEHHOTO coBeTa (Hanee — EMC) uMeroT npuoputert Hap pemennsamu E9K?
Heckonpko 6osee MOHATHA CYyTh IMONOXKEHMII OTHOCUTETBHO COOTHOLIEHWSA
IOPUIMYECKOI CU/Ibl pelleHnii pa3nuyHbix opraHoB EADC. Kpome ykasanHOro
Bbi1le npuopurera pemennit EMC nepep pemennamu ESK, B cT. 6 mpegycMoTpeHO
TaK>Xe, YTO B CITyyae BOSHMKHOBEHN: IPOTUBOPEYNIii MeX Iy pelieHnsAmMu Boicuero
EBpasuiickoro skonomundeckoro coseta, EMC 1 E9K pemenns Boiciiero EBpasuii-
CKOTO 9KOHOMMYECKOTO COBeTa MMeIOT npuoputeT Hap pemennamu EMC n ESK.
fAcHo, 4TO 9T MONIOXKEHNUA UMEIOT LeJIbI0 IIPeJOTBPATUTD YTPATY rOCYapCTBaMM-
Y/IeHaM KOHTPOJIA Hajl pelleHusAMH, npuHuMaembiMu B Corose: 4eM IJIOTHee
KOHTPOJIb TOCYAAPCTB B TOM U JI/f MHOM OpTraHe, TeM 60Jiee BBICOKOE IIOTOXKEeHIe
3TOT OpraH 3aHuMaeT B uepapxum Corosa. Bce 370 03HauaeT He YTO MHOE, KaK
IIy60KOe HefloBepye TOCYAapCTB-WICHOB K CO3laBaeMOll OpraHM3aIuiL.
Llenecoobpasnocts BKmodeHus B [Joroop EADC nonoxeHus o cocraBe ero
IIpaBa He BIO/IHE sicHa. Hu HasBaHHbIe JOKYMEHTHI, HM KakKye-nbo #pyrue He
cofiepKaT HOpMaTUBHOTO MOHATHA «IIPaBO COK03a». XOTA CYLECTBYIOT U IIMPOKO
YIIOTPEOISIOTCA BBIPAXKEHNS «IIPABO MEXIYHAPOLHON OpPTraHM3aLUN», «IPABO
VIHTETPALIVIOHHOTO O0'beVIHeHNs», IOPUANYECKOTO COfiep)KaHNsI OHYM He VIMEIOT
Y YIIOTPeOIAIOTCA CKOopee B KIACCU(PUKAIVOHHBIX L[e/IAX, YTOObI IOAYePKHYTh,
YTO MEXy rOCYAapCTBaMI-YIaCTHUKAMM OObeIMHEHNA AeICTBYIOT HeKle CIie-
I/a7IbHble HOPMBI, HO 9T HOPMBI CTY>KaT JIMIIb TOMOTTHEHVEM K TeM 00s13aTeb-
CTBaM II0 MEXAYHapOJHOMY IIPaBy, KOTOPbIE B3s/IM Ha ceOsA TOCylapCTBa-y4acT-
Huku. Hanpumep, «ipaBo EBpornerickoro Coro3a» 03HauaeT CyMMy 0053aTe/IbCTB
110 MEeXIYHapOJHOMY IIpaBy, IPMHATHIX FOCYAapCTBaMU-YTIeHaMU, a TaKXe J0-
KYMEHTBI, TpuHATbIe opranamu EC mam camMmumm rocygapcTBaMu-4jeHaMu [T
BHYTPEHHETO PETy/IMpPOBaHMA.
Hukaxux HOpMaTUBHBIX ITOCTIEACTBUI OTHECEHNE TOTO MY MHOTO IOKYMEeHTa
K «1IpaBy EBpasniickoro SKOHOMUYeCKOTo COK3a» He umeeT. OTHeCeH M JJOKY-
MeHT K «11paBy Coro3a» MM HEeT, OH UMeeT IS KaKJOro roCyAapCTBa Ty I0pK-
IMYECKYIO CUTTY, KOTOPYIO IaHHOE€ KOHKPETHOE€ TOCY[JapCTBO 33 HUMM IIPU3HAET.
Takoe npusHaHMe MOXeT ObITh KOJUIEKTMBHBIM (IIyTeM Hopmucanus Jlorosopa o
EA3C), a MOXxeT OBITb MHANBUIYA/IbHBIM, KaK 9TO IPOUCXOUT C TOCYAAPCTBA-
MM, TPUCOEAVHSIIOIMMACT K TI000MY MeXIYHapOLHOMY [OTOBOpY (B HalleM
cryyae — kak Apmenus u Kuprusus npucoennusaiorcs k Jlorobopy EA9C).
Takoe TonkoBanue ct1. 6 [loroBopa EA9C mnoaTBepxfaeTcss TEKCTOM CTaTeil
YcraBa OOH, e uu pasy He upet peub o «npase OOH», a roBopuTCsi TOBKO 06
006s13aTe/IbCTBAX TOCYAPCTB-WIeHOB. [IpuBeeM /i pyuMepa LeHTPATbHYIO [/Is
Halleit TeMbl CTaThio YcTaBa — CT. 2 «[Tpuuimner Opranusanyy O6beHEHHBIX
Hanuit». Hanpumep, «anensl Opranusanum B CBOMX MeX/IYHAPOJHBIX OTHOLIIE-
HUAX BO3JIEP>KMBAIOTCSA OT MIPUMEHEHNSA CUTIBI»; «4IeHbl Oprannsanumy paspera-
10T CBOM MeXXYHapOJIHbIe CIIOPbI MUPHBIM Iy TEM».
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ITpu sToM mepeducneHue JOKYMEHTOB, OTHOCUMMBIX K «mpaBy Corw3sa», He
MOXXeT OBITh JICYEPIIBIBAIOIINM, IIOCKOIbKY KaXK0oe TOCYAapCTBO, CTaB YWICHOM
EASC, npopomkaeT 0CTaBaTbCA Y4aCTHUKOM COITIALIIEHNIA, 3aK/II0YE€HHDBIX paHee,
VLU BCTYTIAaTh B HOBbIE. TakuM 06pa3oM, eciu OKaXKeTCsl, HallpUMep, YTO KaKoii-
HUOYIb JJOKYMEHT, OTHOCUMEBIl K «1paBy Colo3a», 60/ble He COOTBETCTBYET
YcraBy OOH mnn o6s3arenbcTBaM rocyapcTBa-yJacTHuKa 1o npasy BTO (Bce
rocyzpapcrBa-ydacTHuky EASC apmatorca taxoke wieHamy BTO), nepedens fo-
KyMeHTOB B cT. 6 J[loroBopa EADC no/mken 6bITh 13MeHeH. VIMeHHO Takas CUTY-
auys mpepgycMoTpeHa [JoroBopoM o GpyHKIIVOHMpPOBaHNMY TaMOXEeHHOTO CO03a B
paMKaxX MHOTOCTOPOHHEN TOProBoii cucteMbl 0T 19.05.2011, KOTOPBIIL, B CYLIHO-
CTU, TpakTyeT nosefeHme wieHoB EADC B cBA3nu ¢ ux npucoepnnenuem K BTO.

Takum o6pasom, B Kopryc HopM «1ripaBa EADC» BXOAAT Bce HOPMBI, IIPU3Ha-
BaeMble JleficTByomymMy camumy 4wieHamu EASC.

PeweHnna Kommuccun Tamo)xeHHOro cotosa
KakK yacTtb npaBa EAJC

Bompoc o craryce pentennit Komnccnn nmeer ocoboe 3HaueHre B CUITY TOTO,
YTO C CAaMOr0 Hayasia MHTerpalyy Ha IIOCTCOBETCKOM NPOCTPAHCTBe OblIa pac-
IIPOCTpaHeHa ufies O IPUIAAHNY KOMIIETeHIIM! Ha IPUHATHE 00513aTe/IbHBIX pe-
IIEHNIT KaKoMY-/M60 opraHy, Iofo6Ho ToMy, Kak ato fienaercsa B EC. Ognako, ¢
Halleil TOYKM 3PEHMS, B OCHOBE 9TOM MJEN JIeXKa/l OTMEYEHHBIN YK/IOH BO BHY-
TPUTOCY[APCTBEHHbIE PeaNy IPY OpPTaHM3aL M SKOHOMUYECKON MHTErpaLyy, a
He TOTOBHOCTb IlepejaTh OfHY 13 QYHKIINIL, OOLIYIO A/ BCeX TOCYAAPCTB-y4IacT-
HVIKOB, OJHOMY 13 OpraHoB. Kak BHYTp) rocyfapcTB-y4acTHUKOB IJTa 60pbba 3a
CTabMIBHOCTD, TAK YKe eUHCTBEHHO Ha/IeKHBIM CIOCOO0M obecreueHus addek-
TUBHOJ MHTErpaljuy Ka3anach TBepAas BEpTUKaA/b YIpaB/leHNsA, KOTOPYIO Yallle
BCEr0 Ha3bIBAIOT Ha/IHALMOHAIbHBIM opranoM. Hanmpumep, O.B. baxnosa B 1no-
MCKaxX IyTeil K coBeplieHCcTBOBaHNI0 EADC npuxoguT K OfHO3HAYHOMY BBIBOZLY:
«Pe3ynpTarhl nccnefoBaHusA MOKa3any HeJOCTATOYHYIO CTeNIeHb BHEIpeHNA Ha/Jl-
HaIlMIOHAJIbHON Mofieny yrpasieHys B EADC»*.

B nenTpe muckyccuit dame Bcero crosna Kommccusa TaMo>keHHOro coro3sa
(manee — KTC), koTopas y>xe B IepBOM COIVIALlIeHN) 00 MHTETPaLNy IIOTydmIa
CTaTyC OpraHa MHTerpanuy, IpMHUMaKIero obs3arenbHble pemreHys. OpHako
OIIHO3Ha4HOe onpefenenne craryca pemennit KTC saTpygHanoce u 3aTpygHsaeT-
Cs HeJOCTATOYHO YeTKIMI, a 3a4aCTYI0 — HeIIPOAyMaHHbIMU (pOPMYINpPOBKaMU
INOKYMEHTOB, OIpeNeAIlnX IpaBoBoil ctaryc u Komnerennun KTC. Ananns
IIOKa3bIBaeT, YTO B NOKYMEHTaX pemeHusAM Kommccuum nmpupan ofyH cTaryc, a
baKTIYeCcKy eICTBYIOLUIVIM SBJISETCS JPYTOIL.

8 Baxnoea O.B. YipaB/eH1e 9KOHOMIIeCKOIT nHTerpanuei B pamkax EBpA3s9C u EADC: unctuty-
LMOHaNbHaA fuHaMMKa B 2000-2015 rr. // SxoHOMMYecKkas ucropus. 2017. Ne 4. C. 102.
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a) popmanvro-ropuduneckuii cmamyc Komuccuu Tamoxncernozo coroza u ee pe-
ueHuil

[Tpusnanne o6szarenpHoCcTH perternit KTC 6b110 npegycmorpeHo ct. 7 Jloro-
Bopa o Komuccun TamoxxeHHoro corw3sa ot 6.10.2007, u nogrBepxxeHo ITpoToko-
JIOM O BHeCEHUM M3MeHeHu1 1 fononHenuit B lorosop o Komuccuu ot 9.12.2010.
B o6oux 9Tux JOKyMeHTax HUYEro He TOBOPUIOCH O TOM, BXOJSAT JIM pPelleHNs
Komuccun B «ipaso Coro3sar.

OpHako cnefyet 0OpaTUTh BHUMaHVe Ha MECTO, OTBefieHHOe camolt Kommccnn
B TamoxxenHoM corose. Llenpio cozmanms KTC B [JoroBope 0603HaueHo 0becmeye-
He YCI0BUIT QYHKIMOHMPOBAHUS M pa3BUTUsI TaMO>KeHHOTo co3a (cT. 1), T.e.
Kommccnsa BbICTYIIaeT KaK BCIIOMOTaTe/IbHbI OPTaH I CO3/IaHNA OpraHU3alu,
a He I pery/IuMpoBaHys OTHOLIEHUI MeXAy cropoHamu. O6 otHomeHusax Ko-
MICCUY C TOCY[ApCTBaMI-4JIeHaMM HMYETO He CKa3aHo, 1 Komuccnsa He Ha3BaHa
B YlMC/Ie OPTAHOB yIIpaBieHusA uHTerpanueil. B ct. 5 JloroBopa o TamoxxeHHOM cO-
103€ U eJTHOM 9KOHOMMIYECKOM MPOCTPaHCTBe OT 26.02.1999 ckasaHo, uto dop-
MIUpoBaHKe TaMO)XeHHOro corsa U EQuMHOro sKOHOMMYECKOro IMpPOCTPaHCTBa
obecreunBaeTCs CIEAYIOIMMY OpraHaMyl YIIpaB/IeHNs MHTerparei: Mexxrocy-
mapcrtBeHHbIM CoBeTOM, COBETOM I7IaB IPAaBUTE/NbCTB, VIHTerpanyonusiM Komu-
TeToM U MexnapnameHTckuM Komurerom.

Taxum o6pasom, popmanbHO-topuaMdecky Komuccus, siBisisich opraHusary-
OHHBIM BCIIOMOTaTeTbHBIM OPraHOM TaMO>KEHHOTO COl033, He IPMHMMAET pellle-
HMIT, KaCAIOIIMXCA 0053aTe/IbCTB FOCYAAPCTB-WIEHOB 3TOTO CO03a.

6) @axmuueckuti cmamyc KTC u ee peuseruil

Opnaxo ¢axrtuyeckoe nonoxxenre KTC u ee perrenuit ormnyaercs ot ¢op-
MaJIbHO 3aKpEIJIEeHHOTO B JOKyMeHTaX. Komuccusa HeOmHOKpaTHO NpMHMMAaja
pellleHNs IO CYLIeCTBY OTHOIIEHUIT MeXJy rocyJapcTBaMu-4IeHaMy TaMoKeH-
HOTO COI03a. ITO BUIHO, HanpuMep, n3 O63opa cyneOHOI MPaKTUKU U 3aKOHO-
JaTeNbCTBA, IPUIOKEHHOTo K JloroBopy o GyHKIMOHMpOBaHMY TaMOXXeHHOTOo
COI03a B paMKax MHOTOCTOPOHHeIT TOproBoit cuctemsr ot 19.05.2011. B O630pe
IpUBefieHbl HEKOTOpbIe PelIeH)s CY[JOB 1 OpraHOB TaMOXXeHHOr 0 CO003a, B KOTO-
PBIX comepykaTcs ccoiky Ha pertenns KTC.

MoxHo npusectu cregytomue npumepbl: 1) Pemenne Cypma EBpA3dC ot
24.06.2013 «O6 oTkase B yIOB/IETBOPEHNM 3aABICHNA O IPU3HAHUY HE COOTBET-
CTBYIOIIMM MEXIYHAapOAHBIM [OrOBOpaM, 3aK/IOUEHHBIM B paMKax TamoxxeH-
HOTO coro3a U EfyHoro skoHoMmyeckoro nmpocTpaHcrsa, Pemenus Kommccun
TamoxxeHHOTO co03a oT 9.12.2011 Ne 904 «O Mmepax 1o 3amuTe 5KOHOMUYECKUX
MHTEPECOB IIPOM3BOANTEIIEN CTAIbHBIX KOBAHbIX BAJIKOB JI/IS1 IPOKATHBIX CTAHOB
B TamoxxeHHOM coro3e»»; 2) Pemenne Konnernn EBpasuiickoil sSKOHOMUYECKOI
komuccuy ot 04.12.2012 . Ne 251 «O BHecenun nsmeHeHnii B Pemenne Komuc-
cuy TamokeHHOTO coro3a orT 9.12.2011 Ne 875 «O mpuHATUM TEXHUUYECKOTO pe-
rmameHTa TaMO)keHHOTO coro3a «O 6e30I1acHOCTHM anmapaTos, paboTawIINX Ha
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razoobpasHoM TommuBe»»; 3) Iloctanosnenne Cypa EBpAs9C ot 08.04.2013
«O paspsacHennn Pemrenus Cygma EBpasmiickoro sKOHOMMYECKOro cooOIiecTBa
ot 05.09.2012, KOTOpBIM OBUI IIPM3HAH HE COOTBETCTBYIOMIVMM MEXKIYHAPOLHBIM
JIOTOBOpaM, JIEMICTBYIOIMM B paMKax TamoykeHHOro corosa 1 EnyHoro skonomu-
4eCKOro NMpPOCTPaHCTBA, NMYHKT 1 Pemennsa Komuccum TamoxxeHHOTo corosa oT
17.08.2010 Ne 335»; 4) Pemenne Komuccun TamokeHHoro corwsa ot 18.06.2010
Ne 319 (pen. ot 09.04.2013, ¢ u3M. oT 26.09.2017) «O TeXHMYECKOM peryImpoBa-
HUY B TAMO>KEHHOM coto3e» (BMecTe ¢ [lonoxkeH1eM o MmopsiKe BKIIOYEHMsI Op-
FaHOB 110 cepTUUKAINN U UCTIBITATENbHBIX Taboparopuii (1eHTpoB) B Enunbiit
peecTp OpraHoB IO cepTU(UKALY U UCIBITaTeIbHBIX TabopaTopuii (LIeHTPOB)
TaMOXXeHHOTO CO003a, a Takke ero opMupoBaHusa u BefeHus, [lonoxxeHnem o
dbopmupoBanuy u BefeHuy EAMHOrO peecTpa BBIZAHHBIX CepTU(UKATOB COOT-
BETCTBMSA U 3apeTUCTPYPOBAHHBIX AEKTapalyii O COOTBETCTBUN).

3 mpuBefieHHBIX HOKyMeHTOB BupHo, 4To KTC BmoTh g0 ee ympaspHe-
HyA B 2012 rogy npuMHMMaa pelieHns o CYIIeCTBY TaMOXKEHHBIX OTHOIIEHNIT
MeXJy rocygapcreamu-wieHamu Corosa, T.e. ObUIa peaJIbHbIM OPraHOM YIIpaB-
nenus. ItoT craryc KTC cospaBascs Boneit rocygapcTB-4IeHOB TaM0OKeHHOTO
C0103a, HO BBIPAKEHHOJI He B HOPMaX JOTOBOPOB, a B IPM3HAHUM CYIIECTBY-
IOLLIETO TIO/IOKEHN:A Bellell. BIo/lHe BepOATHO, YTO B HaMepeHNUsA aBTOPOB JO-
KYMEHTOB C CaMOro Hayaja He BXOAWIo npujganue Komuccum 4ncTo opranmsa-
LVIOHHBIX (pYHKI[MII, HO 3TO He OBITIO YeTKO BBIPAXXEHO B JOKYMeHTaX. B mobom
cry4ae opuandeckuM ocHoBaHueM nonHomounit KTC saBisercsa npusHaHue ro-
cymapcTB-4ieHoB Como3a.

8) Xapaxkmepucmuxa Hoineuwneii KTC

3a Bpems, IpolIefIIee I0C/Ie IepBOro JOroBopa 0 30He CBOOOIHOI TOPrOB/IN
[0 HblHelIHero EBpasuiickoro 3KOHOMIYECKOTO CO03a, OpraHbl YIIpaBIeHNs VH-
terpauuest u KoMmuccus B TOM 4iciie, HEOGHOKPATHO MTOJBEPralnch M3MEHEHMAM.
[TosToMy HY>KHO He TOJIKO IPOCIEAUTh IPOUCXOAMBIINE M3MEHEHNs, HO Olle-
HUTb VX C TOUKM 3PEHNA TeOpuy IIpaBoINpeeMcTBa. DTa mpobieMa paspaboTaHa B
TEOPUM MEXAYHAPOJHOTO IIpaBa Ype3BbIUAIHO C1a00, M B PYCCKOA3BIYHOI JIATe-
parype Ha 3Ty TeMy IIPAaKTU4eCKV HeT pabor.

B 1970-x rogax Kommccun MeXXayHapogHOTro rpasa (BCIIOMOTaTe/IbHbII OpraH
OOH, co3paHHBI CeNUaNbHO I KOAUPUKAIVM PaspO3HEHHO CYIIeCTBYIO-
VX, HO Y’Ke MHOTOYVC/IEHHBIX K TOMY BpeMeHV HOPM, BO3HUKIINX OOBIYHO-TIpa-
BOBBIM ITyTeM) OBLIO TIPEJIOKEHO KOAMUIPOBATh HOPMBI MEX/YHAPOSHOTO
IIpaBa, OTHOCAILMECS K ITpaBonpeeMcTBY. Komuccus pemnia orpaHM4nTbCA Ipa-
BOIIPEEMCTBOM T'OCYAAPCTB, OCTaBUB 3a Ipefie/laMyl CBOETO BHYMAHUS BOIIPOCHI
IIpaBOIIpeeMCTBa MIPABUTENbCTB U MEXK/YHAPOAHbBIX OpraHM3alMIi, COC/TABIINCDH
IIPY 9TOM Ha HEJOCTATOYHYI0 Pa3BUTOCTb IIpaBa B HaHHON obmactu. [leitcTBu-
Te/IbHO, BIUIOTH 10 cepeuHbl XX BeKa He ObIIO IOTOBOPOB, KACAIOMMXCS IPaBO-
IIpeeMCcTBa MEX/YHapOIHbIX OpTaHM3alLNil, CKOpee BCero B CUIy TOTO, 4TO MH-
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CTUTYT MeXIYHAPOIHBIX OpPraHM3aLNil OYeHb MOJIOJ, (IlepBble YHUBEpCaIbHbIe
MeXIYHapOAHble OpPTaHM3aLVIM CTA/IM CO3[aBaTbCA NUIIb B IOCIENHEN TPeTu
XIX Bexka), u mumb koHer, XX Beka 1 ocobeHHOo XXI Bek CTamy a1oxoi Mexpy-
HapOIHbIX opranusanuit®. Torga ke HepeIKVIMM CTa/IV IIPOL[ECCH 0Opa3oBaHMs,
yIIpa3gHeHMs, IpeoOpasoBaHysl OTAENIbHBIX OPTaHOB MM IIE/IBIX MEXIYHapOJ-
HBIX OpraHm3anyit. XoTs U O CUX IIOp NIPaBO MeX/YHapOJHbIX OPTaHN3ALUII He
TaK CIJIBHO Pas3sBUTO, IIPAKTUKA CO3ZlaHNA, peOpMMUPOBAHUA U YIIpa3[HEHN
MeXIYHapOIHBIX OpraHM3anuii OOHapyXuia Hajau4yye HeKOTOPBIX 3aKOHOMEp-
HocTeir,

ITocKO/MbKY ¥ MeX/[yHapO/JHble OPTaHM3ALVIM, Y TOCYAApCTBa ABJISAIOTCA CYO'b-
eKTaMll MEeX/YHapOJHOIO IIpaBa, HANPAIIMBAETCA [ONYCTUMOCTb aHAJIOTUU B
IIPYMEHEHVV MHCTUTYTa IPaBOIpeeMCTBa, TeM Oojiee, YTO MHCTUTYT IPaBoIIpe-
€MCTBa IOCY[APCTB YK€ PasBUT JOBOJIbHO 3HAYUTEbHO U IOTY4N/T HOBBII MM-
nynbc B Havane 1990-x rogos B nepuop pacnaga Coserckoro Corsa u B onpefie-
nenHoit ctenieny — OepeparusHoit HapopgHoit Pecriy6mixu IOrocnasum. O6mmm
y ABYX MHCTUTYTOB fIBJIAETCA TO, YTO 3TOT BOIPOC BO3HMKAeT IIpU IlepeMeHe
CyObeKTa: MCYe3HOBEHNM HIPEXHEro CyObeKTa M HosiBJieHnu HoBoro’'. OpHako
HeoOXO/MIMO NPYHMMATh BO BHIMAHIE /1B KOPEHHBIX pas/indus MeX/y IIpaBo-
IIpeeMCTBAMU FOCY[APCTB, C OJHOI CTOPOHDI, I MEXXJYHAPOGHBIX OPTaHU3ALNIA,
C IpYTOIL.

Bo-nepBbIX, epeMeHa CyObEKTOB MeX/JYHAPOJHOTO IIpaBa COBEPIIAETCS 10-
pasHOMY: TOCYAAapCTBO pacHaaeTcs MM UcYe3aeT COBCeM b0 1o cOOCTBEHHOII
BOJIe, Kak B cinydae CoBerckoro Coo3a, mubo 1o Bosie MeX/[yHapOJHOro coo0iie-
CTBa, KaK B C/Iy4ae HaUMCTCKOM [epmanum. MexxyHapoiHas OpraHusanus uin
ee OpraHbl MCYe3al0T MU IPeoOpasyoTcs 1o Bosle 06pa3oBaBIINX ee TOCYIapCTB,
IIOCKOJIBKY Y MEX/[YHAPOJ[HOI OpTaHNM3aVV HeT COOCTBEHHOI BOJIM, @ €CTh TOJIb-
KO IIOJIHOMOYM A, [e/IeETUPOBaHHbIE el TOCyJapCTBaMU-YUpeAUTELAMIU.

Bo-BTOpBIX, B OCHOBE pellleHN s BOIIPOCOB IIPABONPEEMCTBA TOCYIAPCTB JIEKUT
teppurtopus. [IpaBo HOBOro rocyzapcTBa Npu3HaBaTh 00513aTe/IbCTBA IPEXKHETO
CyObeKTa B OTHOIIEHMM JOTOBOPA MOXKET OBITb OIPaHMYEHO IPUMEHVMOCTHIO
3TOTO JIOTOBOpA K OIpefielleHHOM TePPUTOPUM, KaK 3TO ObIIO B IEpUOJ IPaBoO-
npeemcrsa rocygapcts CHI' B ornomennn gorosopos CCCP.

B ocHoBe mpaBoIlpeeMcTBa MEX[YHapOLHON OpraHU3alM JIEKUT Iepexon,
GYHKLMI, TaK YTO BCTpeYaeTCs OIpefie/ieHNe: IIPAaBOIPeeMCTBO MEXIYHAPOJ-

» Jlykawyk V.V MexpyHaponHoe npaso. Ocobennas yactb. M., 2005. C. 27-28.

" Chiu H. Succession in International Organizations // International and Comparative Law Quar-
terly. 1965. Vol. 14. P. 83-120.

1 Cm.: Encyclopedia of Public International Law, Max Planck Institute of International and Com-
parative Public Law, Heidelberg) [9nexrponnsiit pecypc]: // URL: http://opil.ouplaw.com/view/10.1093/
law:epil/9780199231690/1aw-9780199231690-e1541 (mata obpaenus: 09.06.2018)
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HOJI OpraHU3aIuy — 9TO Nepexoy GYHKIMIT OFHO OpraHmn3aui K Apyroi. ber-
BaeT TaK, YTO IIPABOIPEEMCTBO OT OIHON OpraHM3aluy K JPYroil olpesenseTcs
JIOTOBOPOM, Kak 910 6p1710 10 [loroBopy 06 O9CP. [laHHas opraHmsanys Bo3-
HIUK/IA Ha MecTe EBponerickoil opraHmu3anuy 9KOHOMIYECKOTO COTPYAHIYECTBa,
KoTOpas 6pUIa co3mana nocie Bropoit MupoBoit BOWHBI, 4TOOBI COfIeICTBOBATD
UCIIO/Ib30BAHMIO CPEACTB, BbifeneHHbIX CoeguuenHbiMu lllTataMn AMepukn Ha
BOCCTAHOBJIeHMe paspyieHHoi EBpomnsl o «mmany Mapiasia». Korga 6s110 pe-
II€HO, YTO 9Ta OPraHM3alMsl BBIITOJTHI/IA BO3/IOXKEHHDIE Ha Hee 3a/jauy, OHa Oblia
npeobpasoBana B OpraHn3anyio 9KOHOMIYECKOTO COTPYAHINYECTBA U pa3BUTHA,
KOTOpasi B Hallle BpeMsl BBICTYIIaeT IJITaBHBIM MOTOPOM II00anM3alyi B Mupe.
ITpu oTCyTCTBMM 1OrOBOpPA ITABHBIMM ABJIAITCA MPAKTUKA ¥ HAMEPEHUS TOCy-
HapcTB-4eHOB. [Ipy 3TOM M3MeHeHVe Ha3BaHNs U M3MeHeHVs B QYHKUMAX Op-
raHM3aIUy MOTYT He 03Ha4aTh GOPMIPOBAHNI HOBOJ OpTaHM3AIVM B Ka4eCTBe
HOBOTO Cy0'beKTa MeXIAYHapOIZHOTO IpaBa. MOXKHO IPUBECTY B Ka4eCTBe IIPMMe-
pa M3MeHeHN A, IPONCXoAVBINNe ¢ EBpOIeiickuM 95KOHOMIYECKIIM COOOIIeCTBOM,
KOTOpoOe CHauasa crano EBpomnerickum coobuecTBoM, a 3ateM EBpomnerickum Co-
I030M.

ITpakTuKa 1okasplBaeT, YTO MHOTA FOCYAAapPCTBA CTPEeMATCA TONbKO IepefiaTh
Kakye-m60 GpyHKIVM OT OFHON OpraHM3alyi K APYTOIL, ¥ 3TY MepPbl IPUBOMAT,
B KOHIIe KOHIIOB, K POCITYCKYy OpraHusanuu. Panyonanusanusa HepeKo BOCIpu-
HUMaeTCs KaK NpyjjaHue opranusanuy 6ombineit 9pdeKTUBHOCTY, YTO 0COOEHHO
CTaJIo 3aMeTHO BO BTOPOI1 Nos1oByHe XX BeKa. 3/1eCbh MOXXHO IIPUBECTY IpUMep,
xorga 3amagHo-EBpomeiickuit coros (nanee — 3EC) u Coser EBpormsl oroso-
punuch o nepefade Komutera no counanbubiM Bonpocam 3EC B cocta CoBeTa
EBpomer B 1960 roxny. Ero agMyuHucTpaTnBHbIe GYHKIMY OBUIN IIepeaHbl 10 0-
TOBOPY IPM YC/IOBUY, YTO B JJOTOBOP He OYAyT BHOCUTBCS M3MeHeHUs. CIycTs
40 net cocTosAMACh HOBas nepenava, korga EC pemnt o6pa3oBarhb CBOIO aBTOHOM-
HYI0 BOGHHYIO OpPraHM3aliIo B LIe/IAX pearpoBaHMs Ha MeXAYHapOAHble Kpu-
3uchl. Bo Bpemst koHdepeHnyy MuHUCTPOB B HOst6pe 2000 ropa ¢yukuuu 3EC B
0071aCTV MUPOTBOPYECTBA U IT0 BOIPOCAM BOEHHBIX KPM3VCHBIX CUTYALNIT ObIIO
peleHo nepenarb EBpocorosy.

B cny4ae o6bpenyHenns ABYX Wiy 60ee OpraHu3aluii BO3MOXKHO yIIpasjjHe-
HII€ O[THOJ M3 HUX, €C/IM TOCYAAPCTBA-YYaCTHUKY OTHAIOT IIPEIIOYTEHIE IPYTOIL.
Hanpumep, B 1946 rony Bcemmpnas opranmsanus sppasooxpanennsa (BO3) u
[TaHaMepMKaHCKas OpraHM3alMs CAaHUTAPUY MOANMCAIN COIVIAlleHye 06 00b-
eIVHEeHNM, B COOTBeTCTBMM C KoTopbIM bropo (Cekperapuar) [TanamepukaHcKoit
OpraHM3aIVM JO/DKHO OBIIO IPOJO/KATh CIYXKUTh PErVIOHATbHBIM 0PIICOM, T.e.
opranom BO3. Ota nocnenHasa oprannsanns, nornotus Gpynkunn [TanamepukaHn-
CKOJI OpraHM3alV, COXpAaHU/IA CBOI0 CYyOBEeKTHOCTb M CTajla JIeICTBOBATh Kak

* Mpyers P. Succession between International Organizations. L., 1993. P. 12.
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npaBonpeeMHMK [TaHamepukaHckoil opranusanum. Ta ke CUTyalys CIOXKNUIACh
¢ MexayHaponHbIM 610po 06pasoBanus, ube nprcoegenre kK OHECKO 6bu10
COTI/IacOBaHO 00euMy opraHusanyuamu B 1968 roxy.

B mpouecce m060ro Buia mpaBoNpeeMCTBa MCKIOYUTEIbHbIE ITOTHOMOYNSA
COBEpIIeHM BCeX JeiiCTBUII IIpUHa/JeXXaT TrocygapcrBaM. [ocyapcTba, OCHOB-
Hble CyOBEKTBI MEXYHApOZHOTO IIPaBa, CYMTAIOTCHA eAMHCTBEHHO IIpaBOMep-
HBIMJ pelIaThb BOIPOCHI IPAaBOIPeeMCTBA CYTyb0 B MHAMBUAYAIbHOM IOPSAZ-
Ke B COOTBETCTBUU C COOCTBEHHOII BO/Iell. MeXXyHapojHble OpraHM3any Kak
CyOBEeKTBI, MIIEHHbIe COOCTBEHHOM BOMM (MX TaK HasbiBaeMas COOCTBeHHas
BOJIA — 3TO HE UX CBOJICTBO, a IIPOM3BOJHOE OT BOMM TOCYJApCTB-CO3/laTeNnein
OpTaHM3aIVM) M MOTYIIVe JMIIb BBIIOTHATb BO3JIOKEHHbIE HA HUX (QYHKINUY,
He MOTYT OCYLIECTB/IATh IPABOIPEEMCTBO CaMOCTOATENIbHO. 3HAYMUT, HUKAKOTO
00111eT0 MM aBTOMATIYECKOTO IIPABONIPEEeMCTBA MEX/YHAPOHBIX OpraHM3aLnit
HeT, ¥ JIA OIIpefie/IeHNs caMoro (akTa nepefaydyt GyHKINIT Wi ux o6beMa Heoo-
XO[IMMO NIPOCTIEAUTD M3MEHeHMe O3 TOCYapCTB-WIeHOB. B ToM, 4TO Kaca-
eTCs M3MeHeHUA (PyHKIUI IEeHTPATbHOTO OpraHa DKOHOMIYECKOTO COI03a, 30HBI
cBOOOHOIT TOProBIN, TaMO)XKeHHOTO cO0r03a, EBpasuitickoro SKOHOMM4eCcKoro co-
1033, Komunccun TamokeHHOro cor3a — M3MeHeHMe 03I TOCY/JapCTB-y4acT-
HIIKOB MOXXET OBITH IPOC/IEKEHO B IBYX 00/MacTAX: 1) B IOIOXKEHUAX OTOBOPOB,
PEryIupymomux feATebHOCTb CHadyana TaMOKeHHOTo cor3a, a HpiHe — EAIC;
2) B IIpaKTMKe TOCYAPCTB MO PUHATHIO 3aKOHOATE/TbHBIX aKTOB, IMIIIEMEHTH-
pytomux pemenus opranos EASC.

OcTaHOBMMCSA CHayaja Ha TOM, KaK M3MEHSANIACh BOJA TOCY[AApCTB-4/ICHOB,
BbIpa)K€HHasA B JIoroBopaXx. Kak roBopuioch Bblllle, TOCYyAapcTBa-4eHbl Tamo-
»KeHHOTOo cor3a npusHamu pemennsi KTC o6s3arenpubiMu B cT. 7 JlJoroBopa o
Komuccun TamokenHoro corsa ot 6.10. 2007%, 4to u 6bUIO NMOATBEPXKIEHO
IIporokonom o BHeceHUM MI3MeHeHMI1 U fiontoiHeHuii B Jlorosop o Komuccun ot
9.12.2010°.

B pmanpHeiieM perynupoBaHue craTyca u jesatenbHocT Kommccunm ompe-
OENATCA ABYMA NOKyMeHTaMu: JoroBopoM O EBpasmiicKoll 3KOHOMIYECKON
komuccum ot 18.11.2011 n Jorosopom EADC ot 29.05.2014. Vimenno JJorosop
o EOQK perynupyer Bonpocs! mpasonpeemctsa Mexay KTC n E9K. Cormacao
cT. 39, ¢ maTbl BcTynnenu:a B cuny Jlorosopa o ESK Komuccna TamosxkenHoro
co103a yIpa3fHAeTcd, T.e. IepecTaeT CYIlecTBOBaTh. [lasiee crieyeT MooKeHne
JIOBOJIBHO OOI1[er0 XapaKTepa: IOTHOMOuNs, KoTopbiMu 6bu1a HatenieHa KTC, me-

* TTorosop o Kommccun TamoxxeHHOro corosa oT 6.10.2007 // TTopran EBpasuiickoir skoHOMMYe-
cKoit komuccnu [InexTponuslit pecypc]: // URL: http://www.tsouz.ru/aboutkts/pages/37.aspx (gaTa 06-
patenus: 09.06.2018)

* TIpoToKO/I O BHeceHMM M3MeHeHuit un poronuennit B JJoroBop o Kommccun TamoxkeHHOro co-
103a (MockBa, 09.12.2010) [9nexrponnsbiit pecypc]: // URL: http://www.conventions.ru/view_base.
php?id=5817 (mara ob6pamenus: 09.06.2018)
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penatorca E9QK. IlpaBpa, cienyer noscHeHne, KOTOpOe MOKHO BOCIPUHATD KaK
yTOYHEHMe: IepefaoTcs nmonHomouns, koropeimu KTC 6bi1a HazieneHa B cOOT-
BETCTBMM C MEXYHAPOLHBIMIU HOTOBOPaMy, GOPMUPYIOLIVIMIA JOTOBOPHO-IIpA-
BOBYI0 0a3y TaMo>keHHOTo co3a 1 EnHOro skoHOMm4eckoro mpocTpaHCTBa, a
Takke pemeHnsaMyu MexrocygapcrsenHoro Cosera EBpasuiickoro skoHommye-
ckoro coobuiectsa (Bpicurero oprana Tamo)keHHOTO co03a). 3aueM CHEIAHO 3TO
yTOYHEHNe, He COBCeM MOHATHO. Hacko/nbko 13BeCTHO, KpoMe HOoroBopos o Ta-
MOKEHHOM co1o3e 1 o camolt Komuccun, apyrux ncrounukos nonanomounii KTC
HeT. Kakoil MoeT OBITb ellje MICTOYHNK, HesCHO.

CornacHo cr. 38 Jlorosopa o E9K, pemennsa Komuccun TamoxxeHHOTO €OM03a,
pericTByromye Ha 1.01.2012 , coXpaHAOT 0OPUANYECKYIO CUITY. Y TOYHEHMIA HET,
U MOXKHO TIOHATD, 4T0 KoMuccusaA ynpasjgHaeTcs, HO ee pelleHus, JIefiCTByole
Ha YKa3aHHYIO JIaTy, COXPAHAIOTCSA U IPOJOJ/DKAIOT JlelicTBOBaTh. Takum o6pasom,
Of] IIPaBOIIPEEMCTBO NOATAziaeT Tpu obbekTa: 1) cama Komumccus; 2) momHomo-
uynst Komuccuy; 3) npunsteie Komuccueri penenns.

Perynupyrorcsa onu no-pasHomy. Kommccus nepecraer cyiecTBoBarhb. lenepb
B paMmkax EADC cosfaeTcst HOBBIN OpPTaH, XOTs €ro Ha3BaHle HallOMIHAeT IIpeXx-
Huit — EBpasuiickas skoHoMunueckas komuccus. Cr. 5 [JoroBopa o EBpasuiickoit
9KOHOMMYeCKON Komuccum ot 18.11.2011 06 06s13aTeTbHOM XapaKTepe pelieHui
1 00 X BXOX/IEHIU B JOTOBOPHO-TIpaBoBYyIo 6a3y oTHocutcs He K KTC, a k E9K.
To >xe MOxHO cka3aTb 1 0 HopMmax [Tpunoxenns Ne 1 k [loroopy o EBpasuiickom
skoHoMM4eckoM corode (Ilomoxxenme o EBpasmiickoll SKOHOMMYECKON KOMMC-
cyn). ITomromounsa KTC nmpopomkaioT CylecTBoBaTh, HO IePealoTcsl HOBOMY
oprany — EOQK. 9Ty nonHoMO4MA YaCTUYHO U3MEHAIOTCS, YTOUHAIOTCA U JJOTION -
HA0TCcA JJoroBopoMm 0 EA9C n ocobeHHO pmtokeHNsAMM K HeMy, Tak 4To E9K
Terepb PeryIMpyeTcs HOBOIBHO MOAPOOHO.

[Tpunatsie KTC perieHnsa coXpaHsIOT CUTY, HO B CU/IbHO U3MEHEHHOM BUJE,
IIOCKOJIBKY OHY NIPMHMMAJINCD /I UMIIJIEMEHTAIY UX TOCYapCTBAMU U IPYTU-
My opraHamy TaMmokeHHOTo coo3a. Terepb OHU COXpaHAITCA B BHUJIe ONOMKe-
HMI1 HAI[MIOHATTPHOTO 3aKOHOJaTeIbCTBA TOCYIAPCTB-Y/I€HOB, IIOCTAHOBICHMIT
u pemrennit opranoB TC u EASC. Opgnako 0615ast HOpMaTUBHO-IIPaBoOBasi 6asa
HpiHentHero EADC He coBmajaeT ¢ HOpMaTUBHO-IIPaBOBOIT 6a3011, KOTOpast Cy-
ImecTBOBaIa B TaMOXKeHHOM COI03€, 11 B C/Ty4ae IPOTUBOPEUNs HO/DKHA OBITD 13-
MeHEeHa, TOCKO/IbKY M3MEHEHbI OCHOBOIIO/IATAI0lIie HOPMbI HbIHE CYI[eCTBYIOLIe-
ro IpaBonopsaka. ToYHO Tak Ke 06513aTeIbCTBA TOCYAAPCTB-YICHOB VI3MEHEHBI
npuHATHeM [lorosopa o EASC n pemennamm HoBbix opranos EASC.

MpaBo Colo3a n npucoeanHeHne HOBbIX YeHoB K EAQC

B aTomM cirydae Bompoc o goropopHo-npaBooii 6ase EADC fomkeH pemmaTbes
TaK ke, KaK B C/Iy4ae IIPUCOeAVHEeHNA HOBOTO TOCYAapCTBA-YIaCTHUKA K /TI000-
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MY MeX/lyHapogHOMY JoroBopy. CoracHo BeHCKOI KOHBEHLIMM O TIpaBe MeX]y-
HapOJHBIX IOTOBOPOB CaM [OTOBOP IIpM 3TOM He INOfiBepraeTcs U3MeHeHUAM, U
HOBBIJ YYaCTHMK IIPMHMMAET Ha ce0s 0053aTenbCTBa, KOTOPhIe 3apVKCUPOBAHEI
B JJOTOBOp€ M/IU IOIO/THEHBI I YTOUHEHBI B IIpollecce IPUMEHEHNs IAHHOTO J10-
roBoOpa.

HekoTopble BOIpOCHI MOTYT BOSHUKHYTD B CBA3Y C T€M, YTO IIepBOHAYa/IbHbIe
yyacTHUKY Col03a Bel 1 BefyT paboTy 1o YHUPUMKAIVN CBOVX HAIlVIOHAIbHBIX
IPAaBOIOPAJIKOB, a HOBbIE TOCY/IapCTBa NpucoeuHAITcA K Coro3y B CBOEM Iep-
BOHAYa/IbHOM BUfe. [JaHHaA Mpo6eMa IMOCTOSTHHO ABJIACTCA IIPEMETOM 00CYyX-
IeHMs U MOMUCKoB perynupoBaHud B EC, Kk KOTOpoMy IPUCOEUHAIOTCS HOBbIE
cTpaHbl. [Ipy aTOM OTMeYaeTcs ABe TPYAHOCTH: 1) Ta, 0 KOTOPOII YIIOMIHAIOCH
BbIIIIe — HEOOXOMMOCTD JOCTUYb TOTO >Ke YPOBH: YHU(DUKALMY IPABONOPSIZKA,
KOTOpast JOCTUTHYTa «CTApbIMI» YiIeHaMH; 2) TpeoOpa3oBaHiie TUIIa SKOHOMUKI
IPUHIMAEMOr0 TOCYAApPCTBa, MOCKONbKY K WwieHaM EC, r/ie ppIHOUHBII TUII KO-
HOMUKM CYIIECTBYeT y>Ke CTONeTH:A, IPUCOeAUHAIOTCA CTPAHBI, Ifle COBCEM He-
[ABHO JIeiiCTBOBA/Ia I/IAaHOBAsA 9KOHOMMKA.

B EASC B kayecTBe HOBBIX YIEHOB TAK)Xe BXOMST JOBOTIBHO Pa3HOOOpa3HbIe
rocyfapcta. Xors nocne pacnaga CCCP Bce ObIBIINE COI0O3HBIE pecIyOnIMKu
CTa/M BXOAMUTb B MMPOBOII PbIHOK, CTEIIeHb OTKa3a OT IIAHOBOI 9KOHOMUKM U
IOPUCYTCTBUA TOCY[JapCTBA B SKOHOMMKE ITOKa HEO[MHAKOBbI. YUMUTBHIBAsA OIBIT
EC u gpyrux MHTerpanyioHHbIX 00beANHEHNII, HOBbIE CTPAHbI IPUCOEAVHSIOTCS
K EASC Ha ocHOBe 0roBopa, 4TO IO3BOJIAET 3apaHee YCTAHOBUTDH METO/ibl BHE-
CEHMS M3MEHEHUI B 9KOHOMUKY HOBbIX 41eHOB. IToka k EA9C npucoeguunnmcoh
ABa rocypapctBa — ApMenusa u Kuprususa — u ¢ OfHUM U3 TPeTbUX FOCYJAaPCTB
(BreTHamom) 3akimoueHo CoryalieHne o CO3aHnM 30HbI CBOOOIHON TOPTOBIIN.

[Tpoueccel npucoenuuenuss Apmennu u Kuprusum Obin JOBOIBHO JINTENb-
HBIMM ¥ B OCHOBHBIX YepTax oHM cxoxku. Havano o6oum mpoueccam 65110 0710-
YKEHO TTOJIMTUYECKVIMY 3asIBJICHUSIMM I7IaB TOCYHAapCTB*. 3aTeM perreHnsiMu Boic-
mero EBpasniickoro sSKOHOMIMYECKOTO COBeTa Ha YPOBHE I/IaB TOCYAAPCTB ObLIN
Co3aHbl pabouye IPYIIIBI, KOTOPBIMY OBLIN pa3pabOTaHBbI «JOPOXKHBIE KapThl»,
T.€. IVIaHBI ¥ IPOTPaMMbl BXOXKjeHMA Kaxkon crpanbl B EASC. B kaxpoit pecry-
O/Ke TO/KHBI OBUIN OBITH IIPOBEIEHBI HEKOTOPBIE CIIelMa/IbHble MEPOIIPUATISL.
Tak, g ApMeHMu I7IaBHOI 3ajjadeit ObIIa rapMOHM3AIVS HAIVIOHATIBHOTO 3a-
KOHOJIaTeIbCTBA C JIOTOBOPHO-NIPaBoBOIl 6a3oit TamoskeHHOTO coro3a 1 ExyHoro
9KOHOMIYECKOro mpocTpaHcTBa. [lepen Kuprusueit 6b11 ocTaB/IieH 1ieblil Ha-
00p BOIIPOCOB, CBA3aHHBIX C HEOOXOAVMMOCTBIO MOJEPHU3ALNY 0O'BEKTOB TaMO-
YKEHHOI MH(PaCTPYKTYPHL.

* Cwm., Harp.: COBMeCTHOe 3asiB/ieHue mpesueHToB Pecy6nmkn Apmenus u Poccuiickoit Penepa-
1y C.A. Capresna n B.B. IlyTnHa no uroram pa6odero Busura IIpesugenta Pecriy6mkn ApmeHus B
Mocksy 3.09. 2013 // O¢uunanbhbiii caiit EASK [9nexrponssiit pecypc]: // URL: http://www.eurasian-
commission.org/ru/act/integr_i_makroec/dep_razv_integr (gata obpamenus 30.06.2018)
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[Tocre aToro 6pIIN MOANNCAHBI JOTOBOPHI 0 pucoenHenun: 10.10.2014 [Jo-
roBop ¢ Apmennerr®, 23.12.2014 — ¢ Kuprusneir”. K goroBopam B kauecTBe IIpH-
JIOKEHUI NPUJIaHbl IIPOTOKOIBI O IOPAAKE BCTYIIEHMs JIOTOBOpAa B CUIY U O
MeXX/JYHapOZIHBIX TOTOBOPAX, ye NpnHATHIX B EADC, K KOTOpbIM 00s3aHBbI IIPK-
COEVIHUTDHCA BHOBb BCTYMAOIIMeE. ITOT IePEYEHb JOKYMEHTOB ITIOKa3bIBAET, YTO
HoBble ydacTHUKM EADC npucoegunsawrca Kk Jlorosopy o EASC n npuaumaor
Ha ce0s Takme e 0053aTelIbCTBa, KaK 1 Te, KOTopble cOPMUPOBAIUCD /IS APY-
TMX TOCY/JapCTB-4/IEHOB.

ITU MONIO)KEHNSA BIIOJIHE OTPAXKEHBI B JOrOBOPax O MpucoefnHenuu. B mpo-
Iecce JJa/lIbHENIIEero BXOK/JeHNA HOBBIX y4acTHIKOB B EADC nx obsa3arenbcTBa

MOTYT OBITh YTOUHEHBI B pe3y/bTaTe IIeperoBOPOB VIV pellleHNii BBICIINX Opra-
"HoB EASC.

3aknwuyeHuve

MHoOXecTBO IpeoOpa3oBaHMil, KOTOPbIM IMOABEPITINCH PETVOHAIbHbIC VH-
TerpalOHHble 00DbEeNHEHNA, CO3[JaBaeMble Ha IIOCTCOBETCKOM IIPOCTPAHCTBE,
MIOKA3bIBAIOT TPYSHOCTM Ha 3TOM MyTH. B mpoliecce aHammMsa cTano fCHO, YTO,
HEeCMOTPSI Ha pacIpOCTPaHEHHbIE PasTOBOPBI O «<HEKOEM OCOOEHHOM ITy T VIHTe-
Tpalyy B HallleM PeTMOHe», OCHOBHBbIE TEHIEHINV OCTAIOTCS 3[ieCh TaKUMIU XKe,
KaK J B PYTUX pailoHaX MUPA, laXKe B TOM, YTO KacaeTCcsl TAKOTO C/I0XKHOTO U He-
MICCTIelOBAaHHOTO BOIIPOCA, KaK IIPABOIPEEeMCTBO MEeXIYHAPOIHBIX OpTaHN3aIViA
U VX OPTaHOB.

briBine corosusle pecrryomknu CCCP cuenany HeCKONIbKO MONBITOK (GOpMM-
POBaHMVA MHTETPALVIOHHBIX 0ObEIUHEHNIT C PA3HBIMYU Ha3BaHVMAMMI U C Pas3inya-
rfomymuca 3afadamu. OHU C/IefoBaIy APYT 3a PYTOM, HO KaXKAbIIT pa3 9To Obln
HOBBIe CYO'BEKTBbI MK YHAPOJHOTO ITpaBa. B Hanbomee cTabMIbHOM HOTOXKEHNN
OKa3aJICs IIeHTPaIbHBII OpraH 9TUX CYO'beKTOB, a uMeHHO Komuccusa TamokeH-
HOTO COI033, KOTOpas B KOHIIEe KOHIIOB TaK)e Obl/Ia yIIpas3gHeHa, HO ee QYHKIVN
COXPaHMINCh ¥ ObUIN ITepejaHbl ee IpaBoIpeeMHNKY — EBpasuiickoit 9KoHOMM-
YeCKOM KOMUCCUIL.

% TToroBop Mexpy Pecny6mmkoit Benapycs, Pecriybnukoit Kasaxcran, Poccniickoit @epepariueit u
Pecrry6nukoit Apmenns o npucoenusennu Pecry6nmmkn Apmenns k JJorosopy o EBpasniickoM 9koHO-
MIYecKoM corose ot 29.05. 2014 [nexrponHsiit pecypc]: // URL: https://www.rbc.ru/politics/02/01/201
5/54a6416d9a794732f47760a2 (zara obpauienns: 30.06.2018)

7 ToroBop Mexpy Pecy6mmkoit Benapycs, Pecrrybnukoit Kasaxcran, Poccniickoit @epepariueit u
Pecrry6nukort Keiproiscran o npucoennuennu Pecriy6muku Keipreiscran k JJorosopy o EBpasuiickom
9KOHOMMYECKOM coto3e 0T 29.05.2014 // OdunmanbHelii caiit EBpas3niickoit 9KOHOMMYIECKOI T KOMUCCUM
[OnexTponnsit pecypc]: // URL: www.eaeunion.org (nara o6pamenns: 30.06.2018)
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Juridical Sciences. Address: 10 Znamenka Str., Moscow 119019, Russian Federation.
E-mail: gshink@yandex.ru

Abstract

The former Soviet Union Republics striving to integrate have created several integration
organizations during the past 30 years — the Economic Union, the Free Trade Zone, the
Custom Union, the Eurasian Economic Community and the Eurasian Economic Union.
The Councils of the Heads of State and the Councils of the Heads of Government have
always been among the organs of the organizations with as a rule a commission provided
specially to act not on behalf of the member states, but on behalf of the organization itself
and empowered to take decisions of compulsory character for the member states. The
analysis shows that the succession in the integration organizations is similar to those in
other international organizations. Though there is no single normative act providing for
the succession of international organizations several regularities are of relevance. The
successionininternationalorganizationsis performednotbythe organizationsthemselves,
but by the member states; the basis for the succession is not territory as during the
state succession, but the transfer of functions from the predecessor organization to the
successor. Integration organizations created in the post-Soviet territory possess different
identity, they do not continue one another, they are separate subjects of international
law and they implement their own succession through member states. The Commission
of the Customs Union is of special interest. Its personality ceased to exist in 2014 due to
the creation of the Eurasian economic commission of the EAEU. The succession of the
predecessor to the successor commissions is implemented concerning the three parts:
the Commission itself, its functions and its decisions. The Commission is abolished, its
functions are inherited by the Eurasian Economic Commission and the decisions have
been implemented in the national legislation of the member states, and in the norms and
rules of the acts adopted by the Customs Union and the Eurasian Economic Union. The
decisions of the Commission continue to act as far as they do not contradict the EAEU
Treaty. The general legal basis of the EAEU is not the same as existed within the Customs
Union and if contradictions arise, it must be changed since the basic norms of the new
legal order have been altered.

Keywords

integration; customs union; EAEC; EAEU; Commission of the Customs union; international
organizations’ succession; international legal personality, supernationality, organs of an
international organization.
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OoOwenpasoBaqa npe3ymMmnuus

jura novit curia n oTpacneBas
npe3ymMmnuus jura aliena novit curia
MeXAYHapOoAHOro rpaXkgaHcKoro
npouecca’

J1.B. TepeHTbEBa

OoueHT kadgenpbl MexayHapoaHOro YacTHOro npasa MoOCKOBCKOro rocyaapCTBEHHOro
lopunanyeckoro ynusepcuteta numenm O.E. Kytaduna (MIOA), kaHanpat topruamnyeckmnx
Hayk. Agpec: 123242, Poccuiickaa ®epepaunsa, Mockea, yn. Cagosasa-KyppuHckas, 9.
E-mail: terentevamila@mail.ru

AHHOTAUMA

B cratbe nccnepyetcs opeBHepMMCKas Makcuma jura novit curia, 6GykBanbHbIi NEPEBOL,
KOTOPOW B IOPUOMYECKON nuTepaType 3BYy4MT Kak «Cyn, 3HaeT npaBo». CopepxaTesbHble
acnekTbl JaHHOro Te3nca BKJIOYaKoT B ce05 He TONbKO GakT M3BECTHOCTM NMpaea cyny, HO 1
CaMOCTOATENbHOCTbL MONCKA NpaBa A5 NPaBUIIbHOM OLEHKM pakTUYEeCKMX 06CTOATENBCTB U
npMMeHeHne npasa cynoM. ABTOp GOpMynnpyeT BbIBOL, 4TO 3HAHME Cya0M npasa (jura novit
curia) MoXeT OblTb OTHECEHO K 06LL,ENPABOBOI NPE3YMMLMM, KOTOPas CBA3aHa C XapakTepu-
CTVKOW NpaBONpPUMEHNTENBbHON AeATENBHOCTN FOCYAAPCTBEHHBIX OpraHos. MNpu aTom, npu-
HMMasi BO BHYMaHWe onpeneneHHyo B3aMMOCBA3b NPe3yMrLmii U NPUHLIMMNOB Npasa, aBTop
000CHOBbLIBAET B KAYECTBE KOPPECNOHANPYIOLLEro NPe3yMILunm jura novit curia ooLenpaBo-
BOW MPUHLUMUM — NPUHLMN 3aKOHHOCTW. BO BTOPOIi YacTu CTaTbu aBTOP NOABEPraeT KPUTn-
Ke anennMpoBaHue psiaa yYeHbIX K Npe3ymnuunm jura novit curia npy 060CHOBaHUN NO3ULUN
00 VCKJII0YEHNN NPABOBbIX 3HaHWI U3 06beMa crneumanbHbiX. 1o MHEHMIO aBTOpa, CTEMNEHb
BEPOATHOCTM NPe3yMnuun jura novit curia morna 6bl ObITb OONee BbLICOKOW NPY 3aKpeneH-
HOI B 3aKOHE BO3MOXHOCTU CyAa NONYy4YnUTb NPABOBbIE KOHCYNbTALMN OTHOCUTENIbHO OLLEHKM
coaepXaHus, TONKOBAHWUS U JOMYCTUMOro NPUMEHEeHUs psaa HopM ans 6onee nosHoro u
BCECTOPOHHEro paccMoTpeHus gena. B TpeTben 4actu ctatbn MCCneayeTcs CAOXUBLUNNACS
noaxon, B LOKTPUHE O HepacrnpOCTPaHeHUu jura novit curia Ha UHOCTPaHHbIE 3aKOHbI, Hera-
TVBHbIE NOCNEACTBUS KOTOPOro MOryT Bblpa3nTbCsi B HEOOOCHOBAHHOM OrpaHvyeHun nNpu-
MEHEHNST NHOCTPaHHOro npasa. lNpuHMMasa BO BHUMaHMeE, YTO coAepxXaHve npesymnumm
jura novit curia Takxe BKJto4aeT B cebs1 BO3MOXHOCTb BbiOOpa Cy40M NPaBOBbIX HOPM BHE
3aBMCMMOCTU OT 06paLLLEHNS K HAM CaMUMK CTOPOHaMM, aBTOPOM caenaH BbiBoA, 06 OTHe-
CEeHUM KOHCTPYKUWK jura aliena novit curia («cyp, 3HaeT MIHOCTPaHHOE NpaBo») K OTpacneBomn
npe3ymMnumMm MexayHapoaHOro rpaxaaHckoro npouecca, kKotopas Tak xe, kak n obuienpa-
BOBas Npe3yMnums jura novit curia KoppenmpyeT C CoAepXaHMeM NpUHLUMNAa 3aKOHHOCTU, B

! Crarbs IIOATOTOBJIEHA B PAMKAX IIPOEKTA Poccmiickoro (1)OHIIa (bYHJIaMeHTaIII)HI)IX ]/[CC]ICI[OBaHI/H‘/‘I
Ne 18-011-00883 «J/H(pOpMaLIMOHHBII CYBEPEHUTET: OT BOIPOCOB OILIPefe/IeHI OPUCAUKIIIN TOCYap-
CTBa JIO0 OH-JIAliH Pa3peleHNs CIIOPOB».
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lMpaBo B coBpeMEHHOM MUpe

pamMKax KOTOPOro YCTaHOBEHNE COAEPXKAHNSA MHOCTPAHHOIO NpaBa OCYLLECTBASETCS Cya0M
ex officio («N0 JOMKHOCTN»).

KnwoueBblie cnosa

YCTaHOBJIEHNE COAEPXKAHUSA MHOCTPaHHOro npaea ex officio, jura novit curia, jura aliena novit
curia, npaBoBasi NPe3ymMmnuysi, NpaBoBas akcMoma, npasosas GUKLMS, MPaBOBbIE MPUHLMMbI.

Bubnunorpadudeckoe onmcaHue: TepeHTbeBa J1.B. ObuienpaBoBas npesymMmnums jura novit
curia n oTpacnesas npesymMmnumsa jura aliena novit curia MexayHapo4HOro rpaXxaaHcKoro
npouecca // Mpao. XypHan Beicwen wkonbl akoHoMmukm. 2018. N2 3. C. 195-213.

JEL: K33; YK:341 DOI: 10.17323/2072-8166.2018.3.195.213

Jura Novit Curia

I peBHEpUMCKas TAKOHNYHAsA CEHTEHIVA «jurd novit curia» IepeBoJUTC KaK
«CYJ| 3HaeT IIPaBO» WM «Cyf 3HaeT 3akoH»”. [.O. [llepiieneBnd B Tpyze 1o o61ieit
TE€OpUM IIpaBa OTMEYAJL, YTO B COAEP KaHMe IPUHLNIIA «jura novit curia», ITOMU-
MO 3HaHIA CYIOM HOPM JIe/ICTBYIOILETO ITpaBa, BKIOYAETCA U CAMOCTOATENbHbIN
IIOVICK TOJI HOPMBI, KOTOpasi Hanbosee NOAXOAUT K ZJAaHHOMY CIy4alo, XOTs ObI
3ayHTePeCOBAHHBIE JINIIA M CTPEMIIVCh OO/IETYNTD €ro 3a/jady YKasaHieM HOpM,
Ha OCHOBAHUY KOTOPBIX OHV O0OpaIIaloTcA K Cy/ieOHO 3ammTe’. AHaIOTMYHBIM
obpasoM cofepxKaHue «jura novit curia» orpaxero u B pabore E.B. BacbkoBcko-
TO: «..JICTel] JO/DKEH TOIbKO M3/IOXKUTH (PaKkTUdecKue 00CTOATEeIbCTBA JieNa, NaTh
CYZly TOTTbKO MEHBIIYIO TIOCBIIKY /I CM/IJIOTM3Ma; OTBICKATh YK€ COOTBETCTBYIO-
Iye 3aKOHBI I IOCTPOUTD M3 HUX OOJBIIYIO IIOCBUIKY COCTAB/ACT 3aJady CyAa
(«jura novit curia»)»*.

Taxum 06pasoM, puMcKas MaKcuMa «jura novit curia» GaKkTU4ecKy COfepKUT
B ce0e HeCKOJIbKO Te3VCOB: 1) CyZ 3HAaeT IpaBo; 2) CYJ OCYILIECTB/IAET CAMOCTOA-
TeTIbHOE VICC/IelOBaHNe HOPM IIpaBa 6€30THOCUTENTBHO K CCBIIKE CTOPOH Ha HUX;
3) CyAL caMOCTOATENbHO NMPUMEHAET IPaBO K (PaKTUIECKMM OOCTOATENIbCTBAM,
KaK OHU IIPETIOfIHeCEeHbI CY[ly CTOPOHAMU, YTO ABJIAETCA OTPaXKeHMeM MaKCMMbI
«da mihi factum, dabo tibi jus» — CTOPOHBI JOJKHBI M3/TaraTh MNIIb GaKTUIeCKIe
00CTOATENbCTBA, A IPABOBYIO OLIEHKY MM JlaeT Cyf. B cBsi3u ¢ aTum, ucxopns us
IIMPOKOTO TONKOBAHMUS, «jura novit curia» BKIOYaeT B ce0s1 He TONBKO QakT 13-

> B KOHTEKCTe MCCIeyeMOTO BOIPOCa MOf, «3aKOHOM» CIefiyeT IIOHMMATh BCe o(uIinaabHbIe 1C-
TOYHUKM IOPUANYECKMX HOPM, YTO IIO3BOJIAET CUUTATb OOJIee TOUHBIM IIE€PeBON AAHHOTO TE3NCA «CYH,
3HAeT IIPaBo».

* Ilepwenesuy I.®. Obmas teopus npasa. M., 1910 // CIIC TapaHr.
* Bacvkosckuii E.B. Y4eOHUK IpaxgaHCKoro mpouecca. M., 2003 // CIIC Tapa#r.
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BECTHOCTU ITpaBa Cy/ly, HO ¥ CAMOCTOSATEIbHOCTD IOMCKA IIPaBa JI/Is IPaBUIbHON
OLIeHKM (paKTUYECKNX 0OCTOATENbCTB Y IPUMEHEHe IIpaBa CYIOM.

B oTaenbHBIX paboTax TATMHCKOE U3peYeHNe «jura novit curia» yrmoMmHaeTcsa
B Ka4eCTBe COBPEMEHHbIX IPUHIMIIOB I'PaKJAHCKOTO MPOLeCca’, IPoLeccyab-
HBIX aKCMOM®, IPAaBOBBIX IPE3yMIIIINIL’, @ TAK)Ke MPaBoOBbIX pukumit®. [ BbIsAc-
HEHMA, OTHOCUTCA MM KOHCTPYKUMA «jura novit curia» K IpaBOBbIM IIPVHIUIIAM,
aKcuoMaM, QUKIVAM WIN NPe3yMIIVAM, He0OX0AMMO 00paTUThCA K COOTBET-
CTBYIOLIVM CPEICTBAM IOPUNYIECKON TEXHNUKIU.

[IpaBOBBIMU (PUKIMAMU VIMEHYIOTCS HECYIeCTBYIOIIME IOTOXEHNs, KOTO-
PBIM B CUJTY OIIPEJeNIEHHBIX 3aKOHOM YC/IOBUI IIPU/IA€TCA 3HAYEHME JeICTBUTEID-
HBIX, 00513aTeNbHBIX PaKTOB. [loNyIeHne OTHECeHNA TIpaBUIA «jura novit curia»
K IIPAaBOBBIM QVKIVAM B IUTEPAType apryMEeHTHUPYeTCA HeBO3MOXXHOCTDIO CYIbl
3HATb B IIOJIHOM OO'beMe Bechb NpaBoBoil MaccuB’. Cyfibs IeICTBUTEIBHO HE MO-
JKET JOC/IOBHO 3HATh BCIO MAIUTPY POCCUIICKUX IOPUAMYECKNX HOpM. Pap 3 Hux
CyZIbs yCTAaHAB/IMBAeT Ha 3TaIle paCCMOTPEHN Jlefa, odepunBas 06/1acThb MONCKa,
a MIMEHHO, X OTPAC/IeBOe PACION0KEHNE, YTO B KOHEYHOM UTOTe He OKa3bIBaeT
HETaTMBHOTO BO3/IEMICTBMA Ha KOHEYHDIN pe3ynbTaT IpaBonpumMenenns. Ho, kak
OBITIO OTMEYeHO, KOHCTPYKIVA «jura novit curia» IIOMUMO 3HaHMA CYIOM IIpaBa
BK/IIOYAET B Ce0s TakKe U BO3MOXXHOCTD IIPOSABJICHVS] MHUIIVIATYBLI CY/IOM B MC-
CTIelOBaHMM HOPM IIpaBa 6€30THOCUTENBHO K CCBhIIKE CTOPOH Ha HuX. [Tocnennee
06CTOATENIbCTBO He TIPENICTABIIAET COOOI HeCYNeCTBYONIEro MOM0KeHN) s, KOTO-
POMY IpMUJAETCA 3HAYEHME NENICTBUTENBHOrO. ITO JIeaeT HEBOSMOXKHBIM OTHE-
CEHMe «jura novit curia» K MpaBOBBIM QUKIIVIAM.

He MoxeT 6BITH MpUYMC/IeHa KOHCTPYKIMA «jurd novit curia» M K IpaBOBbIM
akcromMaM. AKCOMa — TaKOe CPEICTBO I0OpUANYECKON TEXHUKM, KOTOPOe BbIpa-
KaeT OOIeNpI3HAHHYIO0, He TPeOYIOIIYI0 TOKa3aTeMbCTB UCTUHY, YTO MpPeJIIoa-
raeT BO3MOXXHOCTD €€ OIIPOBEP)KEHNA TOIBKO B ILI€/IOM, @ HE B OTHOILIEHUN €IM-
HIYHONM cutyauyn. KoHcTpykumsa «jura novit curia» He MOXXeT BBICTYTIaTh KaK B
¢dbopMe aOCOMIOTHOTO BEPHOTO, TAK U HEBEPHOTO CYXK/ICHNA BBUY JOITYCTUMOCTHU
OT/Ie/IbHBIX VICK/TIOUEHUI U3 Hee, YTO COOTBETCTBEHHO TAKXKe JIe/IaeT HEBO3MOXK-
HbIM OyKBaIbHOE CTIe[lOBaHNe JTaHHOMY TE3MUCY.

*> Epnoinesa H.IO., Iemvman-Ilasnosa J1.B. YcTaHOB/IEHNE COfEPKaHVA HOPM MHOCTPAHHOTO 3aKO-
HOJIaTe/IbCTBA B MEXYHapOJHOM YacTHOM mpase // Apsokat. 2008. Ne 7 // CIIC Tlapanr; Ilanos A.A.
ITpuHun «Jura novit curia» B MeX/[yHapOZHOM KOMMepuecKoM apburpaxe // HoBble TOPU3OHTBI MeX-
IyHapopHoro ap6urpaxa. Bem. 1. M., 2013. C. 270-296.

¢ Cepukos FO.A. TIpesyMIium B rpaKiaHCKOM IIpousBogcTse. M., 2006. C. 128.
7 Tpeywnukos M.K. Cyne6Hbie fokasatenpctsa. M., 2005. C. 6.

¢ Illacosa B.B. 3amura 1paB rpaXpaH U IOPUAMIECKNX JIML, B POCCUIICKOM 1 3apyOeKHOM IIpaBe
(tpo6nembl Teopun 1 pakTuky) / CoopHMK crareir. M., 2002. C. 10.

° Ilazosa B.B. Ykas. cou. C. 10.
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BepoATHOCTHBII XapaKTep IPEeIION0KeHNA O 3SHAHUM CY[JOM ITPaBa X BO3MOXK-
HOCTb €r0 OIIPOBEPKEHNA TAK)XKe He IIO3BOJIAET OTHOCUTD IAHHYIO CEHTEHIIUIO U
K IIPMHIIUIIAM IIpaBa, IOCKO/IbKY, BO-IIePBbIX, IPUHILINIIBI IPaBa HE MOTYT MIMETh
KaKMX-1100 CBepXbeCTeCTBEHHBIX Hayas'’; a BO-BTOPBIX, OYy4M OCHOBOIIO/IAra-
IOLIVIMM, ICXOJHBIMY TTOJIOYKEHVSIMY, OHJ He MOTYT ITOJBepraTbcsi KaKOMY-1bo
COMHEHMIO ¥ 00/1a/laTh CBOJICTBOM OIIPOBEPKMMOCTI .

VInTepecHo mccnenoBaTh KOHCTPYKLMIO «jura novit curia» Ha IpegMeT OTHECEHNA
K KaTeropyy IIPaBOBBIX IIPE3YMIILINIA, @ MMEHHO, alIPMOPY BEPHBIM IIPEMIIONI0KEHN-
M, TIOKa He OyfieT JoKa3aHo obpaTHoe. HecMOTps1 Ha HeMaioe KO/M4ecTBO HayYHBIX
paboT, HOCBAIIEHHBIX IPABOBBIM IIPE3YMIILVSM, €IHOTO IIOHVMAaHNS ITPEe3yMITLIN
He CJIOKIIOCh, He PellleH BOIIPOC O BO3MOXKHOCTY KIacCU(pVKALINY IIPe3yMITIVIT Ha
OIIPOBEPKVMMbIE VI HEOIIPOBEPKMMbIE, HEOJHO3HAYHbBI ITOAXO/bl aBTOPOB K OIIpefie-
JIEHMIO MeCTa Mpe3yMIIIUIl B CUCTeMe IOPUMKO-TEXHNYIECKUX cpencTB. [Tprymnbl
OTCYTCTBVIS €IVHOI KBa/MPUKALVIM U KIAcCHPUKALMY TIPE3yMIIMII MOTYT TaloKe
3aKJII0YaTbCS B MCCIEOBAHUY IAHHOTO TOHATHS B paMKax KaKJol OT/Ie/IbHOI OT-
pac/iu IpUANYIECKONt HayKy, KOTOpas KOHLIEHTPUPYETCs MIMEHHO Ha TeX IIPe3yMIII-
51X, KOTOPbIE BXOIAT B COOTBETCTBYIOLIYIO IIPEIMETHYIO 00/1aCTh, YTO OOYCIOBIMBAET
HEO[THO3HAYHOCTb MHTEPIIPETALNI JAHHOTO AB/IEHNA.

B cootBercTBUM C ompenenenuem, gaHHbIM mpodeccopom B.K. Babaessim,
IIPaBOBOJ NPE3YMIILINEN ABIAETCA 3aKpeIlJIeHHOE B HOPMaXx IIpaBa MpeJIIo/IoxKe-
HYle O HAIMYMU WIM OTCYTCTBUM IOPUAMYECKUX (PAKTOB, OCHOBAaHHOE Ha CBA3K
MeXAy HUMM ¥ (GaKTaMy HaJIMYHBIMU ¥ TOATBEP)K/JEHHOE IIPeJIeCTBYIONIM
onplToM'?. B nmuTepaType CIOXWINCD ABa IPOTHBOIONIOXKHBIX ITIOJIX0a OTHOCK-
TE/bHO CYILIeCTBOBAHNA HEOIPOBEP)KMMBIX IIPAaBOBBIX IIPe3yMIIuii" 1 oTpuIia-
HIA TaKOBBIX'. B 11e/10M, paspenssa BTOPYIO MO3VINIO O HECOCTOATETbHOCTY AVIC-
KYCCUU JIeJIEHNA IPE3YMIILINIL Ha COOTBETCTBYIOLIVE BU/IbI, C/IEyeT COITTACUThCA
C JOBOJlAaMM aBTOPOB, KOTOpble OTBEPraloT CaMO IOHATHE «HEOIPOBepKuMasd
IpaBOBasg MPe3yMIINs», IOCKOIbKY /M00as mpesymMnuusa ob1agaeT CBONCTBOM
OIIPOBEP>KMMOCTH, 3aK/II0YAIOMIVMCA B OCIIOPMMOCTY IIPUMEHEHNA WIN Helpu-
MeHEHU NIPe3yMIIIVN K OIIpeie/IeHHbIM (akTam®.

' Paodvko T.H., /Iasapes B.B., Mopososa /L. A. Teopusi rocygapcTsa 1 mpasa. M., 2016 // CIIC IapasrT.

"1 Jloeurnoe A.C. IIpaBoBble IPE3yMIIIIMHU U TEXHUKO-IOPUITIECKIIe 0COOEHHOCTI X pealn3alun B
mpouecce nmpuMeHeHns npasa // Opupyeckas Texuuka. Ne 4. 2010. C. 322-326; JIymkosa O.B. Ilpun-
I[UIIBI TIPABOBOTO PETYIMPOBAHNSA TPAHCTPAHNYHBIX aBTOPCKUX oTHomeHntt // Bectauk MITOA. 2016.
Ne12. C. 63-92.

12 Bab6aes B.K. Ilpesymnuuu B coBeTcKoM mpase. fopbkuit, 1974. C. 12.

3 Babaes B.K. Ykas. cou. C. 12; /lesum B.O. ITpaBoBblie npesymnuuu-peduanimmn // Opuandeckas
texnuka. 2010. Ne 4. C. 310-312; Cepuxos I0.A. Ykas. cou. C. 128.

" Baparos B.M., I[lepwiun B.b., Ilepuiuna V. B. OipoBep>X1Ma /iy HEOTIPOBEP)KIMasi IPaBOBas Ipe-
symnma? // YOpupudeckas rexunka. 2010. Ne 4. C. 87-95; [asvidosa M.JI. IIpaBoBble Ipe3yMIILIN B
cucreMe opusndeckoii Texuukn // FOpupndeckas Texnmka. 2010. Ne 4. C. 159-170.

5 Bapanoe B.M., Ilepwun B.B., Ilepuwuna V.B. Yxa3. cou. C. 87-95; bynaescxuii b.A. Knaccuduka-
1[UA IpaBOBBIX pesymmnuii // JKypran poccuiickoro mpasa. 2010. Ne 11 // CIIC Tapanr.
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B nmopasntoneM OONBIIMHCTBE pabOT, TOCBSAIEHHBIX CIIEIATbHOMY JICCIIe-
MOBAaHUIO IPE3YMIIMII, aBTOPbl HE PacCMAaTPMBAIOT B KayeCTBe TAKOBOM «jura
novit curia».

Tak, C.B. JIunens, npeptaras k1accu@uKanmo oOenpaBOBbIX IPe3yMIILINIi,
He YIOMMHAET NPe3yMIIVIO «jura novit curia». CorlacHO aBTOPCKOM KIaccugu-
Kaluy, oOIerpaBoBble MPEe3yMIILUY HOAPa3fe/IA0TCsA Ha IPe3yMIIINN, XapakK-
TepUSYIOLIVe IesATeTbHOCTDb BIACTH (MCTMHHOCTY TOCYHAPCTBEHHOTO IIPAaBOBOTO
aKTa, MICTUHHOCTU IOPUAMYECKOTO aKTa, IOPUNYIECKON KOMIIETEHIIMM TOCyaap-
CTBEHHBIX OPIaHOB); IIPE3YMIII[UY, CBA3aHHbBIE C XapaKTEePIUCTUKON HOPM IIpaBa
¥ TIPAaBOBBIX aKTOB (MCTMHHOCTM HOPM IIpaBa, IPAaBOMEPHOCTY HOPMATHBHOTO
IIPaBOBOTO aKTa, IPaBOMEPHOCTI 3aKOHOJJaTe/IbHOTO PelIeH s, JOOPOCOBECTHO-
CTM 3aKOHOJaTe/IsA, 3aKOHHOCTY HOPMAaTMBHOTO IPAaBOBOTO aKTa MPaBUIbHOCTHI
HOPMAaTVBHOTO IIPAaBOBOTO aKTa); IPE3yMIIINY, CBA3aHHbIE C XapaKTePUCTUKOI
IIPaBOIPUMEHUTE/IbHO IeATe/TbHOCTU TOCYAAPCTBEHHBIX OPIaHOB (MCTUHHOCTU
[IPaBONPYMEHUTENBHOTO aKTa, MCTMHHOCTYU CyHeOHOro peuieHus (mpurosopa),
3aKOHHOCTM IPaBOIPYMEHUTEIbHBIX IPOLEAYP); OOleNpaBoBble IPe3yMIILNY,
XapaKTepusyIollye IIpaBoBoe IoBefeHNe (JOOPOIOPANOYHOCTI IPaXK/IaH, 3aK0-
HOIIOCTTYLITHOCTY, OOPOCOBECTHOCTI, HEBHOBHOCTM, 3HAHMA 3aKOHa)'®.

MecTo B IpuBeeHHOI BbIIlle KIaccu(UKaLMy BIIOTHE MOXKET OBITh HalJIeHO
V1 IS TIPe3yMIILN «jura novit curia». B yrBep>xaenuu «jura novit curia» cop-
MyIMPOBaHbl 3aKOHOMEPHOCTM OIIPE/IEIEHHOTO 3Tala IPaBONPUMEHUTE/TbHON
IeATEIbHOCTY, B CYJIY 4ero JJAaHHAS MPe3yMIIIVA MOXeT ObITb TaK)Ke OTHeCeHa
K 0011IeIIpaBOBOIT IIPe3yMIILNY, CBA3aHHOI C XapaKTePUCTUKO ITPaBOIPYMEHM-
TE/IbHON JieATeIbHOCTY TOCYAAPCTBEHHBIX OPTaHOB, BK/IIOYAIOIIE) B ceOs Ipe-
3YMIILMM MCTMHHOCTY ITIPaBOIPUMEHNUTEIBHOTO aKTa, MCTMHHOCTHU CyAeOHOro
peleHnsA (IpUroBopa), 3aKOHHOCTY NPaBOIPUMEHNTEIbHBIX IIPOLEAYP.

B pa6ore A.C. JlornHoBa «jura novit curia» Takxe KBanupuuupoBaHa B Kaue-
CTBE MPEe3yMIILMM IPABONPUMEHNTEIBHOTO IIPOLECCa, HO apryMeHTalusA OTHe-
CeHNA NAHHOJ KOHCTPYKIMY K IPe3yMIIUAM CTPOUTCA Ha HefoOpoKayeCcTBEeH-
HOM COCTaBe€ CYJeiiCKOTO KOPIyca, KOTOPbIN, II0 MHEHUIO aBTOPa, CTABUT IOJ,
COMHEeHIe 3HaHMe CyfoM IipaBa'’. Coryanasch B Ie7IoM C OTHECEHMEeM KaTeropum
«jura novit curia» K Mpe3yMIILNY IPaBOIPUMEHNTETbHOTO IIPOLiecca, IoIaraeM
BO3MOXXHBIM [IOIIOJTHUTb OCHOBAaHUA OIPOBEPKMMOCTU JJaHHOI IIPe3yMILUN
YCTQHOBJIEHHBIMI 3aKOHOM OCHOBAHMAMM U MOPAAKOM OTMEHBI U IepecMOoTpa
COOTBETCTBYIOIIMX NPaBONPUMEHNUTE/NIbHBIX AKTOB, NPU3HAHUA UX HeNeiCcTBU-
Te/IbHBIMU VIV HE3aKOHHBIMIL.

B TO e BpeMsA B JOKTpMHE €CTb HECKOJIbKO OIlpeJie/ieHNil, B KOTOPBIX IIpe-
3YMIILMA IPEACTaB/ACT COOOI IMOHATIS 13 CMEKHBIX KaTeTOPUIl ¥ TPAKTYETCs B

' JIunenv C.B. K Bommpocy o cucTeme 061enpaBoBbIX Ipesyminmit // FOpuandeckas Texnuka. 2010.

Ne 4, C. 318-321.
17 Jloeurnos A.C. Ykas. cou. C. 322-326.
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KadyecTBe HOPMBI /M IpMHIUIIA Ipasa'®. CregyeT OTMeTUTb, YTO IOZ00HAs IOI-
MeHa OJIHOTO TepMUHA JPYTUM JIMIIeHa IenecoobpasHoctu. Ecnmm oguH Tepmmu
00bACHAET CMBIC/IOBOE 3HAYeHIE JPYroro TEPMIUHA, TO B 9TOM CIIy4ae OTIafiaeT
IpaKTIIecKas 1[e7lecO0OpPasHOCTb MHOXKECTBEHHOCTY TePMIHOB.

B TO e BpeMs Ipe3yMIIMM MOIYT HaXOAMTb OTPa)KeHUe B IIPUHIIMIIAX
npaBa. COOTHOIIEHNe IPUHINIIOB U MPe3yMIILUII HEKOTOPble aBTOPbI BUAT B
OIpefie/IeHHOI CBSA3Y, KOTOpast MPOAB/IAETCA B TOM, YTO KOPPeCHOHAVPYIOLINIL
IpesyMIILIY IPABOBOII IIPUHIINII HATIOTHSET €€ CBOMM COflepXKaHUeM U OTPaHm-
4)BaeT IIPABOBYIO IIPE3YMIIINIO STUM COfiep>KaHueM .

OcHOBHBIE cOfjep)KaTe/bHble NPU3HAKM PUMCKOTO U3PEYeHUs «jura novit
curia» OTpakeHbl B OOIEITPaBOBOM (MEXOTPACTIE€BOM) IIPMHIINIIE 3aKOHHOCTIL.
VIMeHHO [aHHBI IPUHIVI SBIAETCS Hambomee ONMMSKUM K CEHTEHLMU «jura
novit curia». IIpUHINI 3aKOHHOCTY TPAXKJAHCKOM M apOUTPaKHOM IIpoliecce
O3HAYaeT, YTO CYAbl HAO/DKHBI MPABWIbHO IPYMEHATb HOPMBI MaTepMalbHOIO
IpaBa U OCYLIeCTB/IATh CBOIO JA€ATETbHOCTD B IIOJTHOM COOTBETCTBUY C IIPOLIeC-
Cya/IbHBIMI HOPMaMH, YTO B IIO/THOI Mepe COOTBETCTBYET Lie/IIM IPaXKJaHCKOTO
npoljecca — yCTaHOBUTD CyIIeCTBYOIIe (paKTHuecKyie 06CTOATEIbCTBA fea U
HpPaBWIbHO IPYMEHUTb K HUM HOPMBI IIpaBa. B CBA3K C 9TUM 3aK/IIOYMM, YTO
06111e1paBoBOJi IPUHINII 3aKOHHOCTM BBICTYTIAeT OffHVM W3 YCIIOBUIL, obecredn-
BAIOIVIX PeaM3alio IPe3yMIIIVIO «jura novit curia».

JTro6onbiTHa TOuKa 3peHns B.M. bapanosa, B.b. [lepumnua u V.B. [Tepummnoii
O JIOTMYEeCKOI HEKOPPEKTHOCTY IO3MULMY TPAKTOBKM IPE3YMIILUN B KadeCTBe
IPEeANONOXKeH s, 3aK/TI0YaONINM B cebe BBICOKO BEpOATHOCTHOE 06001eHne™.
[To MHEHUIO yKa3aHHBIX aBTOPOB, CYIIECTBEHHBIM IIPM3HAKOM MHIYKTUBHOTO
060011[eHNsT He MOXKeT ITPU3HABATHCSI BBICOKAsI CTENIEHD €0 BEPOSITHOCTH B CUTTY
TOTO0, YTO BepOATHOE 00001IIeHIIe XapaKTepusyeTcs B uanasoHe ot 0 o 1, u, Ta-
KM 00pasom, m0boe MHAYKTUBHOE 006006111eH1e, OyAydr 10 CBOEMY OCHOBHOMY
JIOTMYECKOMY HPU3HAKY BEPOSATHOCTHBIM, HaXOHUT cBoe MecTo?'. CTOMUT corma-
CUTBCSI C 9TOI MO3MIIMEI, TPUHIMAst BO BHIMAHNUE, YTO B COBPEMEHHOII JIOTHKe
«MHEYKIVSA» 9acTO YIOTPeO/sAeTcs KaK CUHOHMM IIOHATHI «HeIeMOHCTPATHB-
HbII1 BBIBOJI» VI «BEPOSITHOCTHBII apryMeHT». J[efICTBUTEIBHO, BHICOKO BEPOSIT-

'8 Babaes B.K. IIpesymMmnium B pOCCUIICKOM IIpaBe U I0pUANYecKoil mpakTuke / [Ipo6eMsl opuy-
yeckoit Texuuku. H. Hosropog, 2000. C. 328; Tpemvakosa O.[]. IIpesymMnium Kak OfiuH 13 GpaKToOpoB
KOHBEpreHIIMH NpaBoBbIX cucteM // IOpupnueckas texuuka. 2010. Ne 4. C. 552-554.

¥ Mocun C.A. TIpesymMnuyy U MPUHLMIBL B KOHCTUTYLIMOHHOM IpaBe Poccuiickoit Penepanmn:
asToped. juc. ... K. 10. H. M., 2007. C. 6.

% Bapanos B.M., ITepwiun B.B., Ilepuwiura J.B. Yka3. cou. C. 87-95. O cyijecTBoBaHUM 060011[eHIIs
BBICOKOJ1 BEPOATHOCTY roBopuT Takxe 1 B.A. Kyunnckuit: Kyuunckuii B.A. IOpunyndeckue mpesyMnnmum
u dukiyn (obue yepTsl 1 pasmuans) // FOpuandeckas rexuuka. 2010. Ne 4. C. 302-309.

2! Baparos B.M., ITepuwiun B.B., ITepuiuna V.B. Ykas. cou. C. 87-95: Bawexun A.H., Bawexuna JI.B.
VIndopMaloHHOe IIpaBo: IPUK/IAIHbIE 3aa4y ¥ MaTeMaTudecKue MeTozisl // VIndopMannoHHoe mmpa-
B0.2017. Ne 3. C. 17-21.
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HOCTHOe 00001IeHIe He AB/IAeTCSA CYLUIHOCTHBIM CBOJICTBOM IIPE3yMIILIUN, HO B
TO Ke BpeMs IJIA pAfa 0OIIeNpaBOBbIX IIPe3yMIIINIA, XapaKTepM3yIOLINX IIPABO-
BOE IIOBEJIeHNe, BO3MOXKHO 3a(pUMKCHPOBATh MX KaK HU3KO BEPOSATHOCTHBIN, TaK
U BBICOKO BEPOATHOCTHBIN XapaKTep Ha OCHOBE CTaTUCTUYECKUX UCCIENOBAHMIA.
Tax, B 1MTeparype npuBefeHa CTaTUCTUKA, TOBOPAILAs, YTO OCHOBHAA Macca JINIl,
IIPVUBJ/IEKAEMbIX K OTBETCTBEHHOCTH, IIPU3HAETCA CYIOM BMHOBHOM B COBepIIe-
HIY VHKPYMVHJPYEMbIX MM JIETHUI ¥ BMECTE C TeM TaK>Ke CTaTUCTUIECKN yCTa-
HOBJIEHO, YTO HE BO BCEX C/Iy4YasX JIMI[A, KOTOPBIM IpPeIbsBIeHO OOBIHEHUE B
COBEpIIEHNM IPECTYIUICHN A, IIPU3HAIOTCS CY0M BUHOBHBIMU*. TakuM o6paszom,
Ipe3yMIILNA HEBUHOBHOCTI B OOJbIIeli cTelleHy GOpPMYIMpPYeT HU3KYIO Bepo-
ATHOCTb COOTBETCTBYA JAHHON IPe3yMIINVM K KOHKPETHBIM OOCTOATE/IbCTBAM
u (aKTaM, IOMOKEHHBIM B OCHOBY €€ IIpYMeHeH)A. AHA/TIOTMYHOe 3aK/II0YeHNe
MO>XHO Cfie/IaTh OTHOCUTE/IbHO IIPe3yMIILUM 3HaHMA 3aKoHa — «Nemo ignorantia
juris recusare potest» — HUKTO He MOXXET OTTOBAapMBaTbCA HE3HAHMEM 3aKOHA.
Ho 3pech He06X0AMMO OTMETUTD, YTO TP OTCYTCTBUY CTATUCTUYECKUX JAHHBIX
JIaHHOE TIPEMTIONOXKEHNE CTPOUTCH Ha CyO'beKTUBHBIX IPeAnonoXennax. Ouen-
Ka HVU3KOI BEPOATHOCTY IPE3yMIIMIM 3HAHNUA 3aKOHA MOXET ObITb 00yCIoBIe-
Ha IPefIIoNIoKeHNeM, YTO Ja)ke IOPMCTHI He MOTYT (Ija 3TO M HEBO3MOXKHO) IIPO-
JEMOHCTPUPOBATh OCBENOM/IEHHOCTb B COZIEP)KaHUM HOPM BCETO OTPACIEBOrO
MHOroo6pasu:A. Ho nmpesyMmiys sHaHNA 3aKOHA, HECMOTPA Ha ee HU3KYIO Bepo-
ATHOCTb, IO/DKHA OBITh OTHECEHA K OCHOBHBIM IIPaBOBBIM IIPEIIO/IOKEHVSM, II0-
CKOJIbKY €C/IY He IIPEJIIOIaraTh 3SHaHUA 3aKOHOB CTPAHBbI, TO 3TO MOXKET IIPUBECTU
K aKTI4eCcKoil HeBO3MOXXHOCTH PEeryIMPOBaHMA O0IeCTBEHHBIX OTHOLICHMIL.

K npesymnuusaM BBICOKO BEPOATHOCTHOTO XapaKTe€Pa MOXXHO OTHECTHU IIpe-
3YMIILIMY, CBA3aHHbIE C IIPABOIPYMEHNTENbHON JeATENbHOCTDIO TOCY/IapCTBEH-
HBIX OPraHOB, a MMEHHO: MCTMHHOCTM IIPaBOIPUMEHUTEIbHOIO aKTa, MCTUH-
HOCTH cyfebHoro pemrenns (mpurosopa). Kak mpencraBisercs, ocyliecTBieHe
IeATEIbHOCTI CY[OB Ha OCHOBAHMI NPUHIUIIA 3aKOHHOCTY, KOTOPBIN 110 CBOEMY
COZlep>KaHMIO BKTIOUAeT B ce0s1 TpeboBaHIe K CyJjaM IIPAaBIIbHO IPUMEHATb HOPMBI
MaTepuaabHOrO (Pery/ATUBHOTO) IIpaBa I COBEPLIATD ITPOLIECCYa/TbHbIE IeVICTBNA,
0e3yC/IOBHO, OKa3bIBaeT BVAHME HA (JOPMY/INPOBAHNE BBICOKO BEPOATHOCTHOTO
TIPE/IIONIOXKEeHNA 00 UCTVHHOCTY CyilebHOTO perenns (mpurosopa). Beicoko Bepo-
ATHOCTHOE 00001IIeHNe, /IeKalllee B OCHOBE JaHHOTO IPeIOIOKeHNM s, TakKe 00y-
CJTIOBJIEHO CTaTUCTUYeCKUMU faHHbIMU BepxoBHoro Cyza Poccuiickoit @epepanm
OTHOCHUTEJIBHO IPOLIEHTHOIO COOTHOIIEHVS OTMEHEHHBIX CyfleOHBIX peIleHWiT 1
IIPUTOBOPOB 11 OCTAB/ICHHBIX 6€3 M3MEHEHMI! B IT0/Ib3y OCTIeqHNX . B cBsA3u c aTMM
JOITyCTYIMO FOBOPUTD O HEKOTOPBIX IPABOBBIX NPE3yMIILINAX, OCHOBAHHbBIX KaK Ha
BBICOKO BEPOATHOCTHBIX, TaK Y HU3KO BEPOATHOCTHBIX 0000IIeHIIAX.

> Mamuyn B.B. O prCKOreHHOCTI IpaBOBbIX Ipe3ymmumii // IOpupndeckas texumka. 2010. Ne 4.
C. 360-367.

» [Onexrponnbiit pecypc]: // URL: https://pravo.ru/news/view/144548 (mara o6paiieHus:
28.03.2018)
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TpyaHO OLIEHUTD CTeNeHb BepOATHOCTY IPe3YMILNN «jura novit curia», pu-
HMMas BO BHUMAaHMe TPYGHOCTY OCMBIC/IEH)A BCETO HOPMAaTUBHOTO COCTaBa, Ha-
MIOJTHAIOLETO KXKYIO 3 OTpaciiell CUCTeMbI TpaBa. [lyia npuancieHns npesymi-
UMK «jura novit curia» K IPeSIoN0KeHNI0 BBICOKON WIM HU3KO BEPOATHOCTYU
JIOJDKHBI OBITH IIPOBEIeHbI MacIITAOHbIe CTaTUCTUYeCKNe MccnenoBanns. Ho B To
JKe BpeMsi MOYKHO 3aUKCHPOBaTh PaKTOPbI, CIIOCOOHBIE OKa3bIBATh BIMSHME HA
CTeIIeHb BEPOATHOCTY OOLIEeIIPaBOBOI IPE3YMIILINN «jura novit curiar.

«Jura Novit Curia» xkak aprymeHT A UCKJI0YEHNS
npaBoOBbIX 3HAHMUI N3 00bemMa cneunanbHbIX 3HAHUN

B 3akoHe OTCYTCTByeT NpsAIMOe YKa3aHMe, YTO pUANYecKe 3HAaHNA He MOTYT
OBITH CHeIMaMbHBIMU. MeX/ly TeM psAf yYeHBIX, CChIIAsCh HA «jura novit curiar,
VICK/TIoYaeT U3 oObeMa 3HaHMII CIIelVajbHble IPAaBOBbIe (IOpUANYECKUE) 3Ha-
Hua*. Vimeercs u nporuBononoxuas nosuuus. Tak, E.P. Poccunckas, E. Tana-
myHa 1 A.A. DKCapXoIly/I0 CYUTAIOT YCTApeBIIMM IIOAXO0], OTHECEHNUA I0pUANYe-
CKMX 3HAaHMII K KaTeropuu crienuanbHbix. Cyapy, 06/1aaoniye 3HaHUAMY TOTIBKO
U3 ONIpeJe/IeHHBIX OTPAacC/eil IpaBa, He B COCTOSHNY OPUEHTHPOBATHCA BO BCEX
TOHKOCTSIX IIOCTOSIHHO Pa3BMBAIOIIETOCsI COBPEMEHHOTO 3aKOHO/IATe/IbCTBa™.

B noxTpuHe mpejaraeTcs IpuUBIeKaTb OCYI[ECTB/IAIINX HAYYHYIO U IIPaK-
TUYECKYIO JIeTe/IbHOCTD CIIeIa/IICTOB, YTO II03BOMNIO ObI CYI[eCTBEHHO ITOBbI-
cnThb 9 PEeKTVBHOCTD IPUMEHEHM S IPaBOBBIX HOPM, IIOCKO/IBKY CIEI[ValINCThI B
HauOOJIbIIEl CTEIIEHY OCBETOM/IEHBI O BHOCHMBIX U3MEHEHMUAX B 3aKOHOATEb-
cTBO*®. B TO ke BpeMs B MMTepaType BbIPaXKa/INCh COMHEHUA OTHOCUTETIBHO Ta-
KOTO pojja KOHCY/IbTAIVIL, KOTOpBIE, II0 MHEHNIO YYeHbIX, CIIOCOOHBI IPUBECTH K
TOMY, YTO CYAbJ OYAYT OXOTHO BO3/IaraTh QYHKIVM 110 YCTAHOBJIEHNIO I0pU/iIye-
CKUX 00CTOSATENbCTB Jiena Ha MHBIX uil”’. Kpome TOro, MMenncp omnaceHus, 4To Ha
MHEHMI€ 9KCIIepPTa MOTYT MOB/IMATD Pa3INyHble (PaKTOPbI: IIPYHAMIEKHOCTD K TO
VUIV VIHOJI HAay4YHOJ IIKOJIe, COOCTBEHHbIe KOHLIEIIVN Y JOKTPUHBI, TeHAEeHIVIN
PasBUTHUA IPABOBOIL CUCTEMBI 1 Ap. >

** Poxxkosa M.A. Bripase v CyJi II0 MHTE/UIEKTYa/IbHBIM ITPaBaM 3aIlpalliBaThb IIPABOBBIE 3aK/TI0Ue-
HIA WV BCe )Ke jura novit curia? // 3axon. 2016. Ne 3. C. 88-94; Caxnosa T.B. Cype6Has skcnieptusa. M.,
2000. C. 8-9; Jticman A.A. 3axmodenne sxcriepra. CTpyKTypa 1 HayuHble 060cHOBaHMsA. M., 1967. C. 89.

» Poccutckas E.P, [anawuna E.J. HacTonbHas KHura cyabu: cyfe6Has sxcrepTusa // CIIC lapanr;
Axkcapxonyno A.A. CrieimanbHble TO3HAHNA U MX IIPUMEHEHNE B VICCTIEOBAHMM MaTepPUasioB yTOlTOBHO-
ro pena. CII6., 2005. C. 26-27.

% Jlasapesa JI.B. HexoTopble 0COOEHHOCTY COOTHOLIEHMA CIIEL[Ma/IbHBIX M IPaBOBbIX 3HaHMII //
Bectauk Bragumupckoro ropuandeckoro nHctutyTa. 2008. Ne 4. C. 155-157.

7 Anu I1.C. IIpaBoBas sKCIepTH3a B YTOIOBHOM fene // 3akoHHOCTb. 2001. Ne 9. C. 21-24.

38 Jlazapesa JL.B. Ilpasosas asxcnepmuza: npoonemvl CMAHOGACHUS U NEPCNEeKMUGLL PA36U-
must |/ Becmnuux MTTOA. 2014. Ne 3, C. 49-55.
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[Tonoaraem, 4TO MCK/IIOYEHNE IIPAaBOBBIX 3HAHMIT 13 0O'beMa CIelaIbHbIX He
MO>XeT OBITh OCHOBAHO Ha alle/UIMPOBAHUM K OJHOMY 13 COfepPXKaTeIbHBIX JJ1e-
MEHTOB IPe3yMIILUN «jura novit curia», a MMEHHO, «CyJ 3HaeT IpaBo». [lpyrue
IBe Ba)KHbIe COCTABJIAIOIINE NIPe3YMIILNN «jura novit curia» — MHULMATUBHOE
VI CaMOCTOSITe/NIbHOE NCCIEfIOBaHNE HOPM IIpaBa 0€30THOCUTENBHO K CCBIIKE
CTOPOH Ha HUX U CaMOCTOATeNbHOE IIpMMEHeHNe TIpaBa Cy[JOM — He BCTYNAIOT
B NIPOTUBOpeYNe C BKIIOUEHMEM IIPaBOBBIX 3HAHUII B KaTeTOPUIO CIIeIMa/IbHbIX
3HaHMil. QYHKIUM Cyfja 10 OCYIIECTBIEHMIO NPABOCYAMS He AYOMUPYIOTCS C
GYHKIMAMM CIIELIMaMICTOB, KOTOPbIe IIPY NPaBOBBIX KOHCY/IbTALUAX HE Npef-
pelIaoT fiefla, a OKa3bIBaIOT COMIENICTBME CY/ly B IIPABUIbBHOM €TO pas3pelleHNM.
Crnenyanuct, He BMEIIMBAACh B KOMIIETEHIINIO CY/IbM, JA€T OL€HKY COfIep>KaHusA,
TOJIKOBAHMS U JIOIYCTUMMOTO IIPUMEHEHUs PAfa HOPM U BO3MOYKHbIE BapMaHTbHI
pelIeHN i, YTO MOXKET TOTBKO CIIOCOOCTBOBATD, @ He MPENATCTBOBATDH ITOTHOMY
1 BCECTOPOHHEMY PacCMOTPEHMIO KOHKpPeTHOro jena. OKOHYaTelnbHOE MPUHA-
THe PelIeHMs OCTAETCA 3a Cyfibell, KOTOPbIN BIPaBe KaK COINIACUTbCA, TaK U He
COITIACUTBCA C COOTBETCTBYIOIINMM BbiBofaMu. Kak ormeueno JI.B. Jlazapesoii,
npo6eMa pasrpaHNYeHNs CIelMaIbHbIX Y IPABOBBIX 3HAHMII 3aK/II0YaeTCA He B
KOMIIETEHIIVV, @ B IIPAaBOMOYMAX CyOBEKTa VX IPUMEHEHNA ™.

Yro KacaeTcs nepBoit COCTABIAIOLIEN IPESYMIILNA «jura novit curia» — «Cyp
3HaeT IpaBO» — TO JAHHBIN IIOCHUI KaK pa3 TPYJHO peann3oBaTb NPy OTCYT-
CTBUM BO3MOXKHOCTM Cyfia IIO/IyYaTh IIpaBOBble KOHCyAbTauuu. Kak oTMedaer
A.A. Dxcapxonyno, TpeboBaHMe OT IPABOIPUMEHNTENSI 3HAHNS BCEX 3aKOHOB U
HOPMATUBHO-IIPAaBOBBLIX aKTOB ellle MOITIO ObI OBITh BOSMOXKHBIM 30 1 6oree et
Hasaj, korja B Poccyn fevicTBoBao He 60rtee iecsTKa KOJEKCOB, B YC/IOBMAX XKe
IIOCTOSHHO MEHSIOIIETr0oCs 3aKOHOMIATe/IbCTBA JAHHOE TpeOOBaHNe CTAHOBUTCA C
Ka>XIbIM TOZIOM Bce Oojiee TPYAHO peannsyeMbim™.

Takoro popa KOHCyIbTaMM IPERYCMOTPEHHI 4. 1.1 cT. 16 AGMUHUCTpaTUB-
HO-TIpoIieccyanbHbIM KopekcoM Poccmiickoit @epeparuu (manee — AIIK PD),
1o kotopoit Cyzy 1o MHTe//IeKTya/IbHbIM npaBaM (ganee — CHII) mano mpaso
HAIIPaB/IATDb 3aIPOCHI B IIJIAX MOTY4eHUA Pa3bsACHEHUI, KOHCY/IbTAlU U BbI-
ACHEHUA NMPOQeCcCHOHATBHOTO MHEHUA YUYEHBIX, CIIeIMaIICTOB U IPOYMX JINII,
00TaaloIINX TEOPETUIECKMMI ¥ HMPAKTUYECKUMY [O3HAHVUAMM IO CYIIECTBY
paspemaeMoro fiena. B CrpaBke 0 HEKOTOPBIX BOIIPOCAX IpMBIEYEHNA CIELN-
a/INCTOB U HaIpaB/eHusA 3anpocoB CymoM IO MHTEIEKTYaabHbIM IIpaBaM OT-
MEYEHO, YTO HaINlpaBJIeHNeE 3aIIPOCOB YYEHOMY U IIPMBJI€YEHNE K YIaCTUIO B IIPO-
Ijecce CHelyaICcTa IPefCTaBAI0T co00it pasnyHble GopMbl monydeHys Cygom
pasbACHEHUI, KOHCY/IbTaluil, npodeccuonanbuoro MHenus’'. B Crnpaske oT-

¥ Jlazapesa J1.B. Vka3. cou. C. 49-55.
% Dkcapxonyno A.A. Ykas. cou. C. 26-27.

3! CrpaBKa 0 HEKOTOPBIX BOIPOCAX IPVBIEIEHNsI CIELVA/IICTOB I HAIpaB/IeHNsI 3arrpocoB Cymom
110 MIHTEJIEKTya/IbHBIM IIpaBaM (YTB. moctaHoBmeHyeM [Ipesuanyma Cyna [0 MHTEIEKTyaIbHBIM IIpa-
BaM ot 14.11.2014 Ne CII-21/89) // CIIC Tapanr.
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MeYeHO, 4TO CIIeIMANNCT ABIAETCA MpPOIlecCyanbHOl Gurypoii, Torga Kak yde-
HBIIl — JIMIOM, 00/Ia/IAIOI MM CIIelIMa/IbHBIMM IIO3HAHUAMY, KOTOPOE BBICTYIIAET
HEIOCPefICTBEHHBIM a/IpecaToM 3aIpoca O pa3bsACHEHMAX, KOHCYIbTAIMAX 1 00
U3JI0KEHUY IPOQeCCUOHATBHOTO MHEHNA.

B03MO>XXHOCTD ITPaBOBOI 9KCIEPTU3DI NPEJYCMOTPEHA B OTHOLIEHMM yCTa-
HOBJIEHMS COJiep>KaHMA HOPM MHOCTPAHHOTO IpaBa. B paHee JeiicTBOBaBLIEM
[Tocranosnenun Ilnenyma Boiciero Ap6urpasknoro Cyma ot 20.12.2006 (1. 8)
OBUIO OTMEYEHO, YTO B ILIe/IAX YCTAHOBJICHNS COAEpXKaHMA HOPM MHOCTPAaHHOTO
IpaBa CyJ, MOXXeT OOpaTUTbCA 3a CONENCTBUEM M Pa3bACHEHNMEM B KOMIIETEHT-
Hble OpPTaHbl VIV OPTaHM3ALNY WM IIpUBJIeYb skcrepTos . CormacHo 1. 44 Ilo-
cranosnienusA Ilnenyma Bepxosnoro Cyga Poccunm or 27.06.2017 3akarodeHue o
cofiepKaHNM HOPM MTHOCTPAHHOTO IIPaBa, IIOATOTOB/ICHHOE JINIIOM, 00/IaJalolM
CIelVaTbHBIMU NTO3HAHMAMM B IAHHOV OOJIaCTH, He SAB/IAETCSA SKCIEPTHBIM 3a-
K/IIOUEHMEM II0 CMBICTTY CT. 55, 82, 83, 86 AIIK P®, n npaBuia 0 Ha3HaYeHUM IKC-
HepTU3bI He PACIIPOCTPAHSAIOTCA Ha NMOJOOHOTO POfia 3aK/II0YEHNS O COfiepKaHNI
HOPM MIHOCTPAaHHOTrO IpaBa®. B cooTrBercTBuU C 1. 45 anHOro IlocTaHOBNIEHNA
apOUTPaXKHBIIT CY/ BIIPaBe IOPYYUTD SKCIEPTHU3Y B 00/IACTY MHOCTPAHHOTO IIpa-
Ba POCCUIICKOMY VIV MTHOCTPaHHOMY I'PaK/IaHMHY, 00/IaalolleMy CIiel[aTbHbIMI
MO3HAHVAMM B 00/1aCTV MHOCTPAHHOTO IIPaBa, YTO MOXKET IIOATBEPXK/IAThCs ero Ha-
YIHBIMM UCCTIEOBAHNAMM B 00/IACTY IHOCTPAHHOTO IIPaBa VI €r0 MIPAKTIYeCKO
JIeATeNIbHOCTBIO B IAHHOI cdepe. DKCIepTH3a TAKKe MOXKET ObITh HOpydeHa obpa-
30BaTe/IbHOMY, HAyYHOMY M/ y4eOHOMY 3aBefieHIIo Poccrn, B KOTOPOM MMEIOTCA
CTPYKTYPHbI€ IOfIpasfie/ieHNs, 3aHUMAIOIIMeCs MCCIeNOBaHNAMY MHOCTPAHHOTO
npasa. [Ipy 3ToM mepey; 5KCIepToM MOTYT OBITH ITOCTAB/IEHBI BOIIPOCHI O COfepIKa-
HIM HOPM MHOCTPAHHOTO IIpaBa, a He O IIPaBOBOI1 OlleHKe OTHOLIEHMI CTOPOH 1
JI0Ka3aTe/NbCTB, HATIPMMep, O AeMICTBUTEbHOCTY CIIOPHOTO I0T0BOpa’.

Takum 06pasom, KOHCTPYKIMA «jura novit curia» JOIKHA MPe3IOMIPOBaThCA,
HO He a0CONMIOTU3MPOBATbCA B CUTYy HEBO3MOXXHOCTY OYKBaJIbHOTO CI€OBAHNUA
MaHHOM MakcuMe. COCTaBAONNIT COflep>KaTeIbHbII 97IEMEHT NPe3yMIIIVN «jura
novit curia» — «cyovs 3Haem npaso» B OOJIBIIIEN CTETIeHN MO>KHO OTHECTH K 00-
PasHbIM BbIPa3UTE/IbHBIM CPEJCTBAM, KOTOPbIE BbICTPAUBAIOT 1/j€a/IbHbIe MOJie-
JIM OCYIIeCTB/IEHNA IPABOCY/INA, HE BCEITA JOCTVKMMbIE B PEaIbHOCTI. YMECTHO
IPUBECTY JOBOADI O TOM, YTO IpY paboTe C HAllMOHA/IbHBIM IIPABOM CYZIbs HE MO-

32 Tlocranosnenue [Tnenyma Boicuiero Ap6urpaxuoro Cyza ot 20.12.2006 Ne 66 «O HEKOTOPBIX BO-
IIPOCax MPaKTUKM IPUMEHEHMA apOUTPKHBIMU CYaMI 3aKOHOATENIbCTBA 00 aKcrepTnse» // BecTHMK
Bricurero Apourpaxsoro Cyza. 2007. Ne 2 (IToctanosnennem ITnenyma Beicirero Ap6urpaxsoro Cyna
ot 4.04.2014 Ne 23 HacToslIee IOCTaHOB/IEHE IPpU3HaHO yTparusumM cuity) // CIIC TapaHnr.

3 Tlocranosnenue Ilnenyma Bepxosruoro Cyma Poccun ot 27.06.2017 Ne 23 «O paccMoTpeHMn ap-
OUTPaXHBIMU CYaMIU Jie/l 10 SKOHOMIYECKUM CIIOPaM, BO3HUKAIOIVIM 13 OTHOLIEHMUIT, OC/IOXKHEHHBIX
MHOCTPaHHBIM 97eMeHTOM» // Poccumiickas raseTa. 2017. Ne 144.

3 Tam xe.
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XeT ObITh TOK00eH 60XKECTBY, 3HAIOIIEMY BCe IIPaBo, HO HOJ/DKEH ex officio ycra-
HOBUTD IIPABO IOCPEACTBOM KOHCYIbTAlMIl C KOMIIETEHTHBIMU YUPEXIEHUAMMU,
V3y4eHMA CIeI[aTIbHOM IMTepaTyphl B BHI3BIBAIOIINX 3aTPY/IHEHNUA CUTYaIMAX ",
Kpome Toro, 04eBUIHO, YTO CO BPEMEHM YTBEPXKIEHMA PUMCKON MaKCUMBbI «jurd
novit curid» HOPMAaTUBHBIN MAaCCUB, KOTOPbBIV NPEANNUCHIBANIOCh 3HATDh CY[bE,
BO3POC Ha HECKOJIbKO HOPAAKOB. TakuM 00pa3oM, CTelleHb BEPOSATHOCTH IIpe-
3YMIILVMN «jura novit curia» Moria 6ul 6bITb 60/Iee BBICOKOII P 3aKpeIIeHHO
B 3aKOHE BO3MOYXHOCTH CYy/ja IIONTY4YUTh IIPAaBOBbI€ KOHCY/IbTALM/L OTHOCUTE/TbHO
OLIEHKM COJleP>KaHMH, TONKOBAHMUA U JOIYCTUMOIO IIPUMEHEHN Psjja HOPM IS
6o71ee IIOJTHOTO ¥ BCECTOPOHHETO PaCCMOTPEHNA ea.

Jura Aliena Novit Curia

Ecnu mcxopnTh U3 CylecTBOBaHNA OOIENPaBOBOIl MIPEe3yMIILIVIN «jura novit
curia» B OTHOLIEHU] HALIVIOHAJIbHOTO IIPaBa, MOXXHO JIN C/IE/IaTh BBIBOJ, O CylIe-
CTBOBAHIU TOJOOHOII OTPAC/IEBOIT IPE3YMIIIIVM U B OTHOLIEHNY UHOCTPAHHOTO
IIpaBa B paMKax MeX/[yHapOHOTO Ipa’kJaHCKOro npolecca (famee — MITI)?

Kak nsBecTHO, Cyfibl IpM PACCMOTPEHUM Je/1 CTATIKMBAIOTCA HE TONbKO C LIN-
POKJM KPYTOM OTe4eCTBEHHBIX HOPM, HO V1 C HeOOXO/[IMOCTHIO IPUMEHEHISI IHO-
CTPaHHOTO MaTepuaJbHOIO IIPaBa, a B ONPEJE/IEHHBIX CIyYyadaX — U MHOCTPAH-
HOTO IIPOLECCYa/IbHOTO IIpaBa K OTHOIIEHUAM, OC/IOKHEHHBIM MHOCTPaHHBIM
a7eMeHTOM™®. Mex [y TeM, paclpoCTpaHeHNe Ipe3yMILNN «jura novit curia» Ha
MHOCTPaHHOE IIPAaBO MOJIEP>KMBAETCS IaJIeKO He BCeMU aBTOpaMI. 3/jecb HeoO-
XOAVMMO OTMETUTD, YTO BO MHOTVIX ITyOIMKAIVIAX NPE3YMILUA «jura novit curia»
paccMaTpuBaeTCsA MMEHHO KaK IPUMHIUIL M B CBA3Y C 9TUM JIa/IbHellIee YIIOMIHA-
HIE O «jura novit curia» B Ka4eCTBe IPUHIMIIA B HACTOAILEI CTaThe 00YC/IOBIIEHO
TeM, YTO TAKOBBIM €€ CUMTAIOT aBTOPBbI, T03UI[UY KOTOPBIX IIPUBELEHbI HIDKE.

B muccepranum A.V. CTUXUHOI, NMOCBAILIEHHON BOIpPOCAaM YCTAHOBJIEHUS
VIHOCTPAHHOTO IIPaBa B Cy/ie, OTMEYEHO, YTO B CUTy 3HAYUTE/TbHOTO 00'beMa MHO-
CTPAHHBIX HOPM NPUHLMII «jura novit curia» paclpoCTpaHAETCA TONBKO B OT-
HOIIIEHN) BHYTpeHHero npaBa’’. MHOTYe aBTOPbI pasfe/dioT JaHHYI0 HO3UIINIO,
HECMOTPS Ha TO, YTO B POCCUIICKOM IIPaBe U JOKTPVHE NHOCTPAHHOE IIPABO pac-
CMaTpMBaeTCs MMEHHO Kak IpaBo’®. Tak, B pabore [I.A. XorjaHoBa rOBOPUTCS O

% Jonosko JI.B. Biusnue npodeccoHaIbHOIO CTaTyca Cyfja Ha CTeIIeHb eT0 aKTUBHOCTY B YTO/IOB-
HoM cyponpoussopicTse // 3akoH. 2016. Ne 1 // CIIC KoncynpranTlImoc.

% Temvman-Ilasnosa M.B., Kacamkuna A.C., Punamosa M.A. MeXIyHapOLHbI TIPaKITaHCKUI
mporecc. M., 2017. C. 46.

7 Cmuxuna A.JI. YcTaHOBJIEHUE COTEP)KaHMA HOPM MHOCTPAHHOTO IIpaBa B Cyfe: JUC. ... K. I0. H.
CII6., 2007. C. 215.

* Yuprunos A.M. Henbas o6bATb HeOObATHOE: TIPEMET JOKA3bIBAHUA B KOHCTUTYLIMOHHOM CY-
me6roM mporecce (na mpumepe Poccun n CIIA) // CpaBHUTeNTbHOE KOHCTUTYLMOHHOE 0603peHIte.
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TOM, YTO, XOTSI CYZbI ¥ JO/DKHBI YCTaHAB/IMBATh MHOCTPAHHOE IIPaBo ex officio, OHM
He 00s13aHBI 3HATh €TI0 M3HAYa/IbHO (IPUHINI «jura novit curia» Ha MHOCTPaHHbIe
3aKoHBI He pacnpoctpansercs)®. Kasaxckmit aprop H.C. EmnussoB Taxke nu-
LT O HEePACIIPOCTPAHEHUY TIPUHIIUIIA «jurd novit curia» Ha MIHOCTPAHHBIE 3aKO-
HBI, 11, 607Iee TOTOo, B KaueCTBe MCXOLHOI Ipe3yMInuy 0603HadaeT IpOTUBOIIO-
JIOKHYIO MAaKCUMY «jura aliena non novit curia» («cys HE 3HaeT 4y>k1x 3aKOHOB»).
JlaHHOe yTBep)k[eHNe, pacKpbiBaollee B OOJbIIEI CTENEHU KOHIENTYa/IbHbINA
MIOZIXOf CTpaH 00I1ero mpaBa, 060CHOBBIBAETCSI aBTOPOM B KOHTEKCTe OJJHOTO 13
chopMynMpPOBaHHBIX UM MPUHINAIOB KOJUIM3MOHHOTO PeryIMpoBaHus — «00er-
YeHMsI CY[OIPON3BOJICTBA», KOTOPBI BBIpaXKaeTcsl B 0OpallleHN Cyfa K CBOEMY
HALlMIOHA/IbHOMY HOPSIIKY ¥ HEIIPYMEHEHUI0 MHOCTPAHHOTO IIPaBa B OTHE/IbHBIX
cnyqasx (popmMynpoBKa OTZHOCTOPOHHMX KO/IM3MOHHBIX HOPM, CyOcHamMapHOe
npuMeHeHue lex fori Ipy HEBO3MOXKHOCTY YCTaHOBUTD COflepKaHye HOPM IpyMe-
HYIMOTO MHOCTPAHHOTrO Ipasa 1 T.11.)*’. B JTaHHOM 000CHOBaHNI MOYKHO YCMOTPETb
HeraTUBHbIE MOC/IEACTBYA MPUBEP)XEHHOCTU NpUHLIMIY «jura aliena non novit
curia», KOTOpble MOTYT BBIPa3UTbCS B HEOOOCHOBAaHHOM OTPaHMYEHUY IIPUMeHe-
HIIsI MTHOCTPAHHOTO IIPaBa B IIE/IAX «00/IerdeHnst CyOIPON3BOICTBAY.

[Tosunusa o HepacpocTpaHeHUY IPUHLINIIA «jura novit curia» Ha cofiep>KaHue
MHOCTPAHHOTO IIpaBa B OO/IBIION CTEIIeHN MIMeeT MeCTO B aHITIO-aMepPUKaHCKOI
JIOKTPMHE ¥ IPAKTUKe, Ifie TPAAUIMOHHO 3aKpeIUIeHa IPe3yMILus He3HaHUsA
CYZOM MHOCTPAHHOTO IIPaBa, U3 Yero C/IeAyeT, YTO YCTAHOBJIEHNE COeP)KaHs
VHOCTPAHHOTO IIpaBa ABJAeTCA BonpocoM ¢dakra*'. CpaBefInBOCTY pafiyt CTOUT
OTMETHUTH, YTO [AHHBIN IPUHIVII He UTPAeT pellalolleil PO M B OTHOIICHNUMN
0TeYeCTBEHHOTO IpaBa KaK B aHIJIMIICKOIL, TaK 1 B MPAHJCKOI 1 MIOTaHICKOI
cucremax. Cyzpu (v IPUCSKHBIE, €CTIV TAKOBBIE YYACTBYIOT B ITPOLiecce) sIBIAIOT-
Cs HeJITpaIbHBIMU apOUTpaMy, pa3pellaroliyMy CIIOP MeXLY CTOpOHaMu*2.

[Tonmyumna sakpernjeHue B JOKTPYHE U HMPOTUBOIOJIOXHAS TOYKA 3PEHMS O
IpUMeHEeHUY NPVHLUIA «jurd novit curia» B OTHOLIEHWY MHOCTPAHHOIO IIpa-
Ba, 000CHOBaHHAs TeM, YTO MOOOHAs TEHAEHLIMS MMeeT MeCTO B OOJIBIINHCTBE
CTpaH KOHTMHeHTajbHOV EBpomnbr®. Tpagumyy KOHTMHEHTA/TbHOTO IIpaBa OC-

2017. Ne 3 // CIIC Koncynprantllmoc; Medsedes JI.I. HactonbHas kHura Hotapuyca. MeXXIyHapon-
HO€ YacTHOe IPaBo, YrOJIOBHOE IIPABO U IIPOIeCC B HOTapManbHOI fieatenbHoctu. T. 4. M., 2015 //
CIIC KoncynbranTlImoc.

¥ Xoyanose [I.A. YcTaHOBJIEHME COfiep)KaHUA MHOCTPAHHBIX IPaBOBBIX HOPM B MEX/Y- HAPOJHOM
yacTHOM nipase. M., 2013 // CIIC lapaHnT.

* Ewnusszos H.C. YcoBYs IpUMEHEHNUS KO/UIM3MOHHBIX HOPM B MEXIYHApPOJHOM YaCTHOM IIpaBe
(cpaBHMTeHbHo—HpaBOBoﬁI aCIIeKT): JuC. ...K.J0. H. Anmatsl, 2017. C. 39, 89.

4 The Oxford Handbook of Comparative Law. Oxford, 2006. P. 52-53.

2 Byovinun C. 3HaeT /n Cyfibs 3aKoH [DnekTpoHHbIit pecypc]: // URL: http://m-logos.ru/img/sprav-
ka_po_angliiskoe_pravo_Bydilin.pdf (gara o6pamenns: 28.03.2018)

 Acockos A.B. Pehopma pasgena VI «Mex/jyHapogHOE YaCTHOE IIPaBo» Ipa’kIlaHCKOTO KojeKca
P® // XosaitcTBo 1 mpaso. 2014. Ne 2. C. 6.
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HOBaHBI Ha TPUMEHEHN) MHOCTPAHHBIX HOPM ex officio, T.e. IpU IpUMEHeHNN
MHOCTPAHHOTO IIpaBa Cy/[bs NO/DKEH IPUMEHATD IPABOBYIO HOPMY TaK, KaK eC/N
ObI ee MPVMEHS/I COOTBETCTBYIOII MHOCTPAHHBIN CYZ, 0OA3aHHOCTD IO yCTa-
HOBJIEHUIO COJIep>KaHMs MHOCTPAHHOTO NpaBa IeXUT Ha cyze. [Ipu aTom Ha uHO-
CTpaHHOE IIPAaBO TAKXKe PacIpOCTpaHAeTCA M IPUHLIMI «jura novit curia», 4to
ObI/I0 TaK>Ke OTMedyeHO B padote JI. Paame*.

CopeprkaTe/IbHbIN aCEeKT IPE3YMIILUN «jura novit curia», BbIpaKalollniica B
CaMOCTOSATE/IbHOI IIPAaBOBOII OLIEHKE CYIOM IIPeICTaBIeHHBIX CTOPOHAMM (DaK-
TUYECKUX OOCTOSATEIbCTB, IIOJTHOCTBIO KOPPEMPYeT C COfiep>KaHyeM IPUHIMIIA
3aKOHHOCTM — YCTaHOBJIeHVEM (PaKTUYeCKUX OOCTOATE/IbCTB Jie/ia U IOJIeXKa-
VX IIPYMEHEHNIO HOPM MaTe€PHUaTIbHOIO 1 MPOLeCCYalbHOrO npasa. B coorseT-
CTBUM CO CT. 11 IparkjaHCcKO-IIpolieccyanbHOro Kojekca Poccniickoit @egepannm
cyp 00s13aH pas3pelarhb rpax/jaHcKe fiefia Ha ocHoBaHyy Koncturynum Poccnit-
ckoit Demepanuy, MeXAYHAPOLHBIX NOroBOpoB Poccum M MHBIX HOPMAaTUBHO-
IPaBOBBIX aKTOB. YacThb 1 ¢T. 168 AZMUHUCTPATUBHO-TIIPOLIECCYaTIbHOIO KOJEKCa
Poccuiickoit @eepanyy mpegycMaTpruBaeT, 4YTO IpU IPUHATAN PellleHus apon-
TPa>KHBII CyJ OIIPEefeNAeT, KaK/ie 3aKOHbI VI MHbIe HOPMaTVBHbIE IIPABOBbIE AKThI
crefyeT IPYMEHUTD 0 IaHHOMY fieny. IIpaBo cyma caMoCTOATENbHO ONpeNenAaTh
IIpYMEHVMbIE HOPMBI IIpaBa NOATBEPXK/eHO TakxXe B 1. 3 [Tocranosnenns Ilne-
HyMa BepxoBHoro cyma Poccunm Ne 10/22.

PaboTa cyaa ¢ MHOCTPaHHBIM IIPABOM OCYIIECTBI/ISETCA 10 TAKOMY >Ke IIPUH-
LIVIIIY: CTOPOHBI M3/IaraloT paKTIdecKye 0OCTOATENbCTBA Jiefia, TOIa KaK IpaBo-
BYI0 KBaJIM(MKAIIMIO HA OCHOBAHVM IIPMMEHMMOTO TIpaBa fiaeT cyA. Bee comepka-
Te/IbHbIE 9/IeMEHTbI IPEe3YMIILNH «jura novit curia» (onpeneneHme, Kakye 3aKOHbI
U VIHble HOPMAaTMBHO-IIPABOBbIE AKTHI C/IefyeT IPUMEHUTH IO JAHHOMY [Ny,
IIOVICK ¥ BBIOOP TOJI HOPMBI IIPaBa, KOTOPask MOAIEXXUT NPUMEHEHNIO, HeCBsI3aH-
HOCTb Cy/ja IIPaBOBOI KBaMMpUKaIyeil CKa UCTIIOM) TaKXKe IMEIOT MeCTO U Ipn
obpalleHNy Cyia K MHOCTPAaHHOMY IIpaBy. B cBsA3M ¢ 9TMM JONYCTMMO FOBOPUTD
0 CYIL|eCTBOBAHNI OTPAC/IeBOI Ipe3yMIunu «jura aliena novit curia» («cyp 3Haer
WHOCTPAaHHOE PaBo») B pamkax MITL

OrtpacneBas npesymMnuus «jura aliena novit curia» Tak >ke, Kak 1 o01enpaso-
Bas MPE3YMIILMS «jura novit curia», HaXOgUT CBOe OTPaKeHle B 0OLIeIPaBOBOM
INPUHINIIE 3aKOHHOCTY, B COOTBETCTBMM C KOTOPBIM COZlep>KaHye MHOCTPAHHOTO
IIpaBa YCTAHAB/IMBACTCS CYIOM ex officio («I10 JOIKHOCTI»).

YcraHOBIIEHNE COflep>)KaHVsl MHOCTPAHHOTO IIpaBa ex officio mpeycMOTpeHo B
cT. 1191 Ipaxkmanckoro kogekca Poccuiickoit @enepannm, B KOTOPOIL IpefycMo-
TPEHBI AITOPUTMBI 0OpaleHna K MHOCTpaHHOMY mpaBy. CormacHo 1. 1 ct. 1191
I'K PO, cyn ycraHaBnuBaeT coiep>kaHye MHOCTPAaHHOTO IIpaBa B COOTBETCTBUM C
ero ouIaIbHBIM TONKOBaHVEM, IIPAKTUKOI IPUMEHEHNs U TOKTPUHON B CO-

* Paane JI. MexxpyHapopiHOe YyacTHOe IpaBo. M., 1960. C. 130.
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OTBETCTBYIOI[eM VHOCTPAaHHOM rocyzapcrBe. TakuM o6pa3oM, IpuMeHeHMe 1
TONIKOBaHMe CYIOM MHOCTPaHHOTO ITpaBa O/KHO OCYLIECTBIATHCA TaK XKe, KaK
OHO IPMMEHAETCS U TOJIKYeTCA B COOTBETCTBYIOLIEM MHOCTPAHHOM TOCYIapCTBe.
BosnoxeHre Ha CTOPOHBI O0A3aHHOCTM IO YCTAHOBJIEHMIO COIEP)KAaHUA MHO-
CTPAHHOTO ITpaBa B OTHOLIEHNM CTIOPOB, BBITEKAIOIMX U3 ITPeIIPUHMMATETbCKON
[IeAITeIbHOCTY, He O3HAYaeT, YTO JaHHAA 00A3aHHOCTb CHuMaeTcs ¢ cyga®. Co-
OTBETCTBEHHO, HEIIPAaBU/IbHOE YCTAaHOBJIEHME COfIeP>KaHMA HOPM MHOCTPaHHOTO
IIpaBa BJIeYeT ONpe/ie/IEeHHbIE IPOLeCCyaIbHble TOCTENCTBUA B BUIe IIEPECMOTPa
pemienns cypa. [ns peanusanyy 0643aHHOCTY Cya YCTaHOBUTD, IPUMEHNUTD 1
TOJIKOBATb MHOCTPAHHOE IIPABO TaK, KaK 3TO MeeT MeCTO B MHOCTPAHHOM T'OCY-
fapcTBe, CyA B cooTBeTCTBMU C II. 2 ¢T. 1191 TK P® MokeT 06paTuthcs B ycTa-
HOBJICHHOM HOPAZIKE 32 COJEIICTBUEM U pa3bsACHEeHNEM B MUHNUCTEPCTBO IOCTU-
LI ¥ VIHble KOMIIeTEeHTHbIe OpTaHbl MM opraHusanuu B Poccun u 3a rpannieit
7m0 IpUBJIEYDb FKCIIEPTOB.

A.A. Mepexko IpUMHAIEKNUT TOYKA 3PEHNUSI O HEBO3MOXXHOCTY a0COMIOTHOII
peajmsanyy IMpYMeHeHUsA MHOCTPAHHOIO IIpaBa ex officio B cuy paga o0bek-
TUBHBIX IIPUYMH, OOYCTOBJIEHHBIX NIPOXOXK/EHIEM MHOCTPAHHBIX HOPM LI€JIOT0
psna GWIBTPOB, a MMEHHO IIpYMEHeHNe VMHOCTPAHHOJ HOPMBI Ha OCHOBE Ha-
LIMOHAJIbHOTO IIPaBa, B TOM YMCJ/Ie ¥ HallMOHAJIbHOTO IPOLIeCCYaTbHOro IpaBa,
B COOTBETCTBUM C OOLIENIPY3HAHHBIMIU IPUHIMIIAMYU MEX/[YHApOJHOTO IpaBa, C
y4eTOM VIHCTUTYTOB MEX/YHApOJHOTO YaCTHOTO IIpaBa (OroBOpKa o MyO/MMIHOM
MOpsIJIKe, MMIIepaTUBHbIE IPUHIIMIIBI ITpaBa, ajanTanys)*. ITo ero MHeHMIO, TaH-
HOe 00CTOATENbCTBO IpeBpalaeT TpeboBaHue NPUMEHATb MTHOCTPAHHOE IIPaBO
TaK, KaK OHO IIpMMeHseTcs Y ce0s Ha popuHe, B (PUMKLMIO M 3aCTaB/IACT CYAbIO
clienlaTb HEBO3MOXKHOE. 371eCh JOITYCTUMO He COITTACUTBCA C ABTOPOM, TOCKO/IbKY
K QUKIVM CKOpee MOXKeT OBITh OTHECEHO CaMo IIOHVMaHue IIPUMEHUMOrO MHO-
CTPaHHOTO IIpaBa, HeXXeu TpeboBaHMe IPUMEHSATh MHOCTPAHHOE ITPAaBO TaK, KaK
OHO TIpMMeHseTCA Ha pofuHe. [IpyMeHeHNe MHOCTPaHHOTO NpaBa B paMKax Ha-
IIMIOHA/IbHBIX 3aKOHOB, YCTAaHAB/IMBAIOIMX IIP€Jie/Ibl €0 OTPAHNYEHM, He TI03BO-
JIsIeT TOBOPUTD O IIOTTHOLIEHHOM 11 6€30rOBOPOYHOM IIPUMEHEHNI THOCTPAHHOTO
npasa. OTedecTBEeHHbIE CY/bl IPMMEHAIOT He MHOCTPAaHHOE IIPaBO KaK TaKOBOE,
a JINIIb JOIIYCTUMYIO C TOUYKY 3peHNA HAI[MOHAIbHOTO 3aKOHA YaCTb MHOCTPAH-
Horo npasa. Ho cam MexaHM3M 1 OPANOK MIPMMEHEHMA U YCTAaHOBIEHU COfiep-
YKaHVISI MHOCTPAHHOTO IIpaBa ex 0fficio, KOTOPBIil OYepyeH B 3aKOHE, HEBO3MOXKHO

* TI. 21 Vnpopmaunonuoro nucbMa Ilpesupmyma Boicuiero Ap6urpaxuoro Cypma Poccunm ot
9.07.2013 Ne 158 «O630p cyneOHOI IIPaKTUKY 10 HEKOTOPBIM BOIIPOCAM, CBA3aHHBIM C PaCCMOTPEHMEM
ApOUTpa>KHBIMI CYAAaMU [{eJI C yIacTyieM MHOCTPAHHBIX /INIy; 11. 44 [ToctanoBnenns Ilnenyma Bepxos-
Horo Cyza Poccun ot 27.06.2017 Ne 23 «O paccMOTpeHUM apOUTPaXKHBIMU CYAaMU fie/l II0 9KOHOMMYe-
CKIM CIIOPaM, BO3HMKAIOLIVMM U3 OTHOIIEHNIA, 0CI0’KHEHHbIX IHOCTPAaHHbBIM 371eMeHTOM» // Poccuiickas
rasera. 2017. Ne 144,

4 Mepenko A.A. TIcuxonornyeckas Teopus MeKIYHapOJHOT0 YaCTHOTO Ipasa // Poccuiicknii opu-
mudeckuit xxypnaz. 2012, Ne 6 // CIIC Iapanr.
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OTHOCUTD K PUKIIVIAM, T.€. HECYIeCTBYIONIIM II0/I0KeHMAM, KOTOPBIM B CVJTY 3a-
KOHa IIPUJjaeTCsA 3HAYEHME IeIICTBUTEIbHBIX, 0053aTe/IbHbIX (PaKTOB.

YcTaHOB/IEHNE COfep)KaHUA MHOCTPAHHOTO IpaBa ex officio u mpesyMmius
«jura aliena novit curia» HaXORATCA BO B3aMOOOYCIOBJIEHHOI CBA3Y JIPYT C PY-
roM. VIrHopuposanue npesymnuvn «jura aliena novit curia» GpakTUIeCKy JenaeT
HEBO3MOXXHBIM BOIUIOLIIEHNME HOPMBI, IIpelyCMaTpUBaoIell IPYMeHEeHe HOPM
VMHOCTPAHHOTO IIpaBa ex officio, TOCKONIbKY TPYAHO IPUMEHATb WHOCTPAaHHbBIE
HOPMBI VICXOJIl 3 ITOChI/Ia MX HE3HAHMA CYJIOM.

B To ke BpeMs MOXXHO OTYacTM cOIlMacuTbcs ¢ nosuumeinr [I.A. XoaHoBa,
KOTOPBI/I OTMeYaeT, 4TO, XOTA CyAbl ¥ HOJKHBI YCTaHABIMBATH MHOCTPAHHOE
paBo ex officio, OHU He 00sI3aHBI 3HATb ero udHauanvHo". JleicTBUTENbHO, HaA
3Talle IIepBOro oOpalleHns K IPUMEHMOMY NHOCTPAaHHOMY IIPaBy CyAbS MOXET
He 3HaTb COZIepKaHMA VHOCTPAHHBIX HOPM. MeXZy TeM, JaHHBI (aKT He oc-
BOOOX/IaeT CyZl OT MX «y3HaBaHMA». OrpacneBas npesymnuna MITI «jura aliena
novit curia» JOJDKHA O3HA4aTh, YTO CyZbs 3HA€T MHOCTPAHHOE IPAaBO Ha 3Talle
ero nmpasonpumeHenudA. IIpu 3ToM maHHasA mpesyMnumsA JO/DKHA OXBaTbIBAaTh
He TObKO COfiep>KaHyMe MHOCTPAHHOIO MPaBa, HO U OIIpeJie/IeHHbIe YCIOBUA €TO0
IIPYMEHEHMA: IPYMEHEH)E MHOCTPAHHOTO ITPaBa B PaMKaX OIPEJle/IEHHbIX HAllM-
OHAJIbHBIX IIPOLeCCYaIbHBIX MEXaHM3MOB, COOTIOfieHe HOPM HEIIOCPeCTBEHHO-
TO IIPYIMEHEHM, HeIOyIIeH)e HapyLIeH s TyO/IMYHOro IOpAKa B pe3y/IbTare
IPYMEHEHNA VTHOCTPAHHONM HOPMBI U T.II.

371eCh YMECTHO SKCTPaNoNMpoOBaTh JOBO/IbI HACUYET PACIPOCTPAaHEHNA IIPUH-
UIIA «jura novit curia» IpUMEHNTENbHO K 00bIuato, caenanuble A.V. Kamnukoit
u [.®. [llepmenesndem B Havyane XX BeKa, B M0/Ib3y 3aKPEIIEHNUA NPe3yMIILUN
«jura aliena novit curia». A.Vl. KamuHka oT™Meuar, 4To «...00bI4ail Tpy/Hee pac-
IIO3HAETCs, YeM 3aKOH, HO BEJIb ¥ IPY IIPMMEHEHUN Pa3HbIX 3aKOHOB IIPUXOUTCA
IIPEOJIOIeBaTh Pa3HON CTENEHM TPYAHOCTH, YTO HE BBI3bIBAET IPUHIMUIINAIBHO
PasIMYHOrO K HUMM OTHOIIEeHN:A. VICTOYHMKM NO3HAHMA APYTHE, HO ONATh-TaKU
3TUM O0OYC/IOBIMBAETCS JIMIIb HEOOXOAVMOCTb VHBIX CIIOCOOOB MX YCTAaHOBJIE-
HMA. DT CPefCTBA MOTYT OBITh Pa3/MYHbIe: CBUAETENbCTBA CBEAYIX JINLI, YHO-
CTOBEPEHVSI COOTBETCTBYIOLINX YUPEX/IeHNUI, COOPHUKN CIIEI[Ia/IbHO OOBITHOTO
IpaBa WK CyfieOHble COOPHMKIM peLIeHMT, B KOUX y>Ke YCTaHOB/ICHO CYIIeCTBO-
BaHMe 00br9aeB»*. I.P. IllepiueHeBry HAIIOMMHAJI, YTO €C/IY 0OBIYATT HOCUT I0OPU-
IMYeCKNIL XapaKTep, eC/IM 9TO — HOPMa IIpaBa, TO CY[, JO/DKEH 3HATh, a, C/IefjoBa-
Te/IbHO, ¥ IIPUMEHATD ero. Eci cyzibs He 3HaeT 00bIYas, Ha KOTOPBIN YKa3bIBAIOT
CTOPOHBI, OH JO/DKEH €T0 Y3HATb, IPMHMMAs K TOMY BCe MepbI*.

¥ Xoyanos [I.A. Yxas. cou. // CIIC Tapanr.
4 Kamunra A.J. Ouepkn Toprosoro npasa. M., 2007 // CIIC TapanT.
¥ Illepwenesuy I.®. Kypc Toprosoro npasa. T. 1. CII6., 1998. C. 80.
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BolneckasaHHOE B paBHOJ CTENEHM CIPaBeIMBO Y IPUMEHUTEIBHO K MHO-
CTpaHHBIM 3aKOHaM. [Io cpaBHeHUIO ¢ 0ObIYasAMM, B OTHOLIEHU) MHOCTPAHHOTO
IpaBa Cy/bsi, CKOpee BCEro, BHIHYXKAEH Oy/ieT COBEpIINTb ropasfo Oosblie Ia-
TOB B IIPOLECCE €T0 NMO3HAHMA, HO IT0C/Ie OYE€PUYMBAHMA COOTBETCTBYIOLIETO KPyTa
VMHOCTPaHHBIX HOPM, YCTaHOBJIEHUA UX COZIEP>KaHMsA, TONKOBAHUA Y IPaKTUKU
IPUMEHEHNA, MOKHO BIIOJIHE TOBOPUTD O NPEe3IOMUPOBAHUM «jura aliena novit
curia». besycioBHO, IIpollecC YyCTaHOB/IEHUA COMleP>KaHNA MHOCTPAHHOTO IpaBa
ABJAETCA O0/ee TPYOEMKIM, HEXeI OTeYeCTBEHHOTO IPaBa, M CY[bs MOXeET
VCIIBITBIBATDh PAa3HOII CTENEeHN 3aTpyiHeHuA. Ho TpygHOCTD pacriosHaBaHMA NHO-
CTPAaHHOTO IIpaBa He MOXXeT CIY>KUTb OTPULAHUEM Ipe3yMuuuu «jura aliena
novit curia» u, Kak CJIefCTBYE, SMVMIUHNPOBATD OPUINIECKII XapaKTep COOTBET-
CTBYIOIIMX HOPM, KOTOpbIE CY/Ibsl B pe3y/bTaTe YCTAaHOBJIEHMSA UX COfEpKaHUA
JIO/KEH 3HATD 15 IIPaBUIbHOM KBAaMMUKALNIU CIIOPHBIX 00CTOSTENTbCTB.

[TpynuMasa BO BHMMaHME BBIIIENSTIOKEHHOE, CIEAYeT 3aK/IKOUNTh, YTO KOH-
cTpykumsa «jura aliena novit curia» («Cyp 3HaeT MHOCTPAaHHOE IIPaBO») MOXKET
OBITH OTHeceHa K oTpacneBoit npesymmniuy MITI, koppenupytomieit ¢ obuienpa-
BOBBIM IIPMHINIIOM 3aKOHHOCTH, B PaMKaX KOTOPOTO YCTAaHOBJIEHME COJleP>KaHMA
VMHOCTPAHHOTO IIpaBa OCYIIECTB/IACTCA CYAOM ex officio («no gomxHOCTN»). [Ipn
3TOM 00'beM Ipe3yMIUNH «jura aliena novit curia» JOIKeH pacIpOCTPaHATbCS He
TOJIbKO Ha COfIep>KaHMe HOPM MHOCTPAHHOTIO IIPaBa, €ro TONKOBAHME U IIPAKTUKY
IIpUMEHEHNA B PaMKaX COOTBETCTBYIOIIE MTHOCTPAHHON IOPUCAVKINY, HO ¥ Ha
YC/IOBMA TIPYMEHEHN MHOCTPAHHOTO NIpaBa B CTPaHe CyJa: COOTBETCTBME HaI|M-
OHaJ/IBHBIM IIPOLIeCCYaTbHBIM MeXaHU3MaM, cOO/ofeHie HOPM HeIOCPeNCTBeH-
HOTO IIPYIMEHEHM, He[loIyIeHVe HapyIleHNs Ty 0/IMYHOrO IOPAAKa B pe3y/IbTa-
Te MPUMEHEHN MHOCTPAHHOV HOPMBI I T.II.
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Abstract

One of the purposes of the article is to provide an up-to-date account for the Roman
maxim jura novit curia (the court knows the law). Traditionally jura novit curia means that
the court alone is responsible for determining which law applies to a particular case,
and how without being limited to the legal arguments advanced by the parties. On the
basis of the systematic investigation of different elements of legal technology (legal
fictions, principles, axioms or presumptions) the author formulates the conclusion that
jura novit curia can be attributed to the general legal presumption, which is related to
the characterization of law enforcement activities of state bodies. Moreover, taking into
account the interconnection of presumptions and principles of law, the author indicate
that there is a corresponding functional principle of legality to the presumption jura
novit curia. In the second part of the article the author criticizes scientific assessment of
the presumption of jura novit curia as confirmation of position on the exclusion of legal
knowledge from the scope of special ones. It was argued in favor of legitimation of the
legal advices on interpretation and permissible application of law in order to increase the
degree of probability of the presumption of jura novit curia. Other substantial elements
of the presumption of jura novit curia, namely, an initiative and independent study of the
rules of law by the court without being limited to the legal arguments advanced by the
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parties do not conflict with the possibility of a court to get legal advices from specialists
who do not intervene the competence of the judge making the final decision. In the third
part of the article, the author finds the arguments for exclusion maxim jura novit curia
form foreign laws are not conclusive. It may be suggested that this assumption can lead
to the negative consequences that can be expressed in the unreasonable restriction
of the application of foreign law. On the basis of the analysis it is possible to indicate
that jura aliena novit curia is the branch presumption of the international civil process,
which correlates with the content of the principle of legality and the principle of the
international civil process — the establishment of the content of foreign law ex officio.
The author reasons that ignoring presumption of jura aliena novit curia obviously leads
to difficulties for the principle of applying foreign law ex officio, since it is impossible to
apply foreign norms based on presumption jura non aliena novit curia. The presumption
of jura aliena novit curia should cover not only the content of foreign law, but also several
conditions for its application based on national law. The article challenged the theory that
the requirement to apply foreign law in the same way as it is applied abroad is the fiction.
The author justified that the notion of “foreign law” can be attributed to the fictions taking
into account that the court can apply only private foreign law and some foreign procedural
rules with considering national law restrictions.
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Abstract

Alternative dispute resolution (ADR) becomes a synonym for different techniques as alterna-
tive to the long and costly court procedure. Alternative dispute resolution became popular
in the middle of 1990’s. At first, it was seen as a tool for the reduction of court’s backlogs.
With the diminishing role of national chambers of commerce — as promoters of arbitrage
courts — also the arbitrage became less and less popular among small and medium size en-
terprises. These processes were even more radical in ex-Socialist/Communist countries with
no small and medium enterprises developed'. So, the new millennium with the developed IT
infrastructure has brought out also new ideas about the society development. The Alternative
dispute resolution is now presented as a procedure that is faster and cheaper than the court
procedure. To avoid the negative sides of arbitrage more elements of court procedure were
introduced (like role of experts, provisional measures...). To make Alternative dispute resolu-
tion more popular it was promoted as a procedure in which the parties can choose their own
judge, produce their own law and even sell the risk of the possible decision. But the latest
judgement of EU court in investment arbitrage? could be the end of such approach. The main
question is whether the arbitrage could be still an effective method of dispute resolution also
for small and medium size enterprises. For the adequate answer the analysis of historical de-
velopment of ADR should be seen. Through the historical development the essence of ADR
could be explained. Submission is divided in three parts. Introduction presents the historical
developments and logic behind ADR. Second part deals with goals and interests in ADR. Un-
derstanding the goals and interests helps in understanding the nature of disputes. The last
part presents cases in which ADR could be still effectively used. The solutions presented is a
synthesis of first and second part findings.
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! There was also a lack of entrepreneur tradition and knowledge.

? Judgment in Case C — 284/16 Slowakische Republik v Achmea BV — The arbitration clause in
the Agreement between the Netherlands and Slovakia on the protection of investments is not compatible
with EU law.
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Introduction
History of ADR

Arbitration is simply a usually (but not always) private process of adjudication
in which parties in dispute with each other choose decision-makers (sometimes
one, often a panel of three) and the rules of procedure, evidence, and decision by
which their dispute will be decided. This is distinguished from mediation in which
a neutral third party facilitates party negotiations to resolve a dispute, but does
not decide the matters in conflict, and adjudication in which an officer of the state
(usually a judge) decides a matter according to principles of law that are often (but
not always) published and available for use as precedent by parties other than the
principal disputants’. Much of the current outcry and controversy about the use of
arbitration is lodged by those (principally on behalf of employees, consumers, and
non-merchant contractors for services) who see arbitration being mandated in
situations where parties to a contract, or litigants in a court, are being compelled
to use arbitration because of a contract clause or court rule that the party probably
did not fully understand or agree to*. As a result of the growth of international
commercial interaction, the number of disputes has increased and arbitration is
often considered to be the preferable method of dispute resolution for reasons of
expediency, technical specialization, or in order to avoid potential bias that might
be encountered in national courts®.

First roots of alternative dispute resolution could be found in China in media-
tion (tiaojie). It has origins in Confucian ethics. Confucius taught that natural har-
mony should not be disrupted, and adversarial proceedings were the antithesis of
harmony. Chinese mediation aims not only to respond to a conflict when it breaks
out, but also to prevent it from happening. It is total quality management of a con-
flict. Mediation treats conflict as being necessarily evil, bad, or undesirable. So the
mediation aims to resolve conflicts — bring the conflict to end in order to reach
the state of harmony. This is consistent with the Chinese folk term for a mediator,
shuo he ze, a person who speaks in harmonious words to smooth interpersonal
relationships. Chinese mediator plays a role that combines the function of coun-
sellor, educator, pacifier, unifier, problem solver, arbitrator, negotiator, litigant,
therapist and consultant. The mediator is usually a person who is regarded as an
authority in the community. If either of the disputants refuses to accept the words
of mediator, the mediator will not only “lose face” in front of the two disputants,

3 Menkel-Meadow C. Ethics Issues in Arbitration and Related Dispute Resolution Processes: What's
Happening and What's Not // University of Miami Law Review. 2000, vol. 56, p. 949.

* Ibid. P. 950.

> Nesheiwat E, Khasawneh A. The 2012 Saudi Arbitration Law: A ComparativeExamination of the Law
and Its Effect on Arbitration in Saudi Arabia // Santa Clara Journal of International Law. 2015, no 3, p. 443.
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but also in front of community and the state. The intention of mediation is to avoid
the damage to empathy, sympathy, care, respect for others and modesty for self.

Wolaver describes that traces of arbitration could be found in ancient Greece and
Rome®. While arbitration probably antedates all the former legal systems, it has not
developed any code of substantive principles, but is, with very few exceptions, a mat-
ter of free decision, each case being viewed in the light of practical expediency and
decided in accord with the ethical or economic norms of some particular group’.

In ancient Greece in the settlement of disputes between individuals the only
concern of authority was the avoidance of disruptive friction between its subjects.
The reciprocity principle didn’t make peaceful resolution of conflicts. The use of
mandatory reasoned arbitration is illustrated by Herodotus’ report that the Per-
sian Empire imposed arbitration procedures on the Ionian cities to settle their
differences. Xenophon points out the case where Persians pushed the Armenians
and Chaldeans to reach agreement about unused land and thus creating win-win
situation. On the other case Xenophon point out that the cases of not voluntary
exchange aren’t just®.

The principle of arbitration could be found in Talmud in the book dealing with
contracts, partnerships and found objects. Talmud in this book explains cases
where portions established by will sum to more than total available. Talmud rec-
ognizes that different persons can have the rights that are equally valid but mutu-
ally inconsistent. To resolve such problem the principle of fairness should be used.
And this can be done only through arbitration

In fact, arbitration that applies Shari’a as its foundation and governing law
is endorsed in the Qur’an. Arbitration (or tahkim), often in the sense of an ami-
able compositeur, has played an integral role as a means of resolving disputes in
pre-Islamic Arabia, and the role of arbitration was also acknowledged in all four
schools of Islamic legal tradition and has continued to be of widespread use in
the region thereafter, including in the earliest disputes between the Saudi Arabian
government and foreign oil companies’.

Customary laws emerge spontaneously as a consequence of cooperation in-
duced by reciprocities. Reciprocity, in fact, provides the basis for recognition of
duty or obligation under customary law. Cooperation does not require collective
(governmental) action. Furthermore, the rules of obligation recognized under all

¢ In Heraldus' Animadversiones there is described a court of reconcilement that existed among the
Greeks.

7 Wolaver E. The Historical Background of Commercial Arbitration // University of Pennsylvania
Law Review and American Law Register. 1934, no 2, p. 132.

8 Lowry S. The Economic and Jurisprudential Ideas of the Ancient Greeks: our =Heritage from Hel-
lenic Thought. Ancient and Medieval Economic Ideas and Concepts of Social Justice. S. Lowry and B. Gor-
don (eds.). Leiden: Brill, 1998, p. 11.

° Nesheiwat F., Khasawneh A. Op. cit. P. 444.
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the customary law systems that have existed have always focused on individual
rights, including the right to private property.

Medieval mercantile law was customary law enforced by the merchants them-
selves, and it was applied even-handedly to foreign merchants and domestic mer-
chants alike.

Why would someone pay a fine or pay off any debt if the coercive power of the
state did not exist to force payment? The answer is basically the same as for the
question of why someone, particularly someone guilty of an offense, would submit
to arbitration in the first place-ostracism and boycott sanctions would convince
many to pay their debts11.

It is very common to say that commercial arbitration had its beginning with the
practices of the market and fair courts and in the merchant gilds. It is true the gild
merchant had wide grants of power as to trade. They were monopolistic in charac-
ter and, in many cases, the right to trade in a borough depended upon membership
in a chartered gild. They took active part in the government of the town, though
their chief function was the protection of merchant privileges, guarding not only
the local guildsman’s interest but also that of town traders who had sought the
markets of other towns. The gild was a part of the borough government “whose
duty was to maintain and regulate the trade monopoly™*.

The suggestion that the gilds maintained boards of arbitration for the benefit of
members is not borne out by the facts. Although the evidence is very meagre it is
reasonably certain that the gild developed its own court to which members came
not voluntarily but by order and summons. In cases involving debt and covenant
they were, in many cases, courts of original jurisdiction®.

The practice of giving penal bonds to enforce engagements was very common.
It was usually the practice to put the bond at a high figure as a means of insurance
of performance. The validity of the bond depended on its seal and when the obli-
gor revoked the arbitration authority, the bond became enforceable'.

Rolls of St. Ives (1110-1250) shows that mercantile court was indeed a state
court. The St. Ives documents show that such coercive power—to enforce deci-
sions, to collect damages, and to assess fines—was exercised routinely. Indeed, in
the context of thirteenth-century legal theory, there could have been little dispute
about such questions; these powers lay very clearly in the hand of the abbot of
Ramsey. The court was part of the abbey’s patrimony, which included the manor

12 Benson B. Enforcement of Private Propeny Rights in Primitive Societies // Journal of Institutional
and Theoretical Economics.1988. no 4, p. 772.

' Tbid.

2 Wolaver E. Op. cit. P. 133.
B Ibid. P. 134.

' Ibid.
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of Slepe in which the village was located. The residents of St. Ives were largely of
villain status and owed tenurial obligations to the abbey. The abbot therefore had
direct, personal jurisdiction over the many residents of St. Ives who appear in the
court rolls, and who came before the fair court as before the court of their lord".

The executive authority of the abbot over the fair, so well established in theory,
was also confirmed in practice. The officers of the fair court—the steward, the
bailiffs, and the clerks—were appointed by the abbot or by his representatives.
The court was held in the abbot’s own administrative buildings, and the fines and
amercements paid in the fair court went to the abbot’s treasury'c.

It was a feature of 13" century practice, however, that despite the development
of juridical concepts, parties tended to refer disputes to arbitration under a multi-
jurisdictional commission to act as arbiter, arbitrator and amicable compositor,
suggesting that the distinctions under discussion were those which struck jurists
as important than those which were necessarily relevant in practice. When a sub-
mission was made the parties would not necessary be sure or indeed care whether
the resolution was achieved in the form of an arbitrium or a mere composition,
and by deploying the widest form of commission they permitted the most appro-
priate form of disposal to be used in the light of the arbitration'.

Originally conceived as a means to resolve commercial disputes among mer-
chants during the medieval period, arbitration thrived as the preferred dispute
resolution mechanism in specialized, self-regulating communities. Merchants
were interested in a system that would resolve disputes (1) quickly (so they could
leave the fairs) and (2) in accordance with industry standards (to facilitate rela-
tionships among the parties). Thus, self-regulating communities, like merchants
in the seventeenth and eighteenth centuries, adopted an arbitral system to resolve
disputes. Traditional arbitration, unlike litigation, empowered these disputants to
appoint a disinterested third party who was an expert in the industry to resolve
the dispute in accordance with understood customary norms. The arbitral process,
with its lack of formalism, provided the swift results the parties desired. Moreover,
the arbitral system ensured finality, also essential to facilitating continuing rela-
tionships, by obtaining the parties’ agreement to abide by the arbitrator’s resolu-
tion of the claim'.

15 Sachs S. From St. Ives to Cyberspace: The Modern Distortion of the Medieval ‘Law Merchant’ //
American University International Law Review. 2006, no 5, p. 685.

16 Tbid.

7 Godfrey M. Arbitration in the Ius Commune and Scots Law // Roman Legal Tradition. 2002, no 2,
p. 122.

8 Cole S. Curbing the Runaway Arbitrator in Commercial Arbitration: Making Exceeding the Pow-
ers Count. 2015. Available at: // http://works.bepress.com: http://works.bepress.com/sarah_cole/2/ (ac-
cessed: 2.02.2016)
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Interestingly, even if the parties had not agreed that the arbitrator’s decision
was final, judicial involvement would nevertheless have been unnecessary to en-
sure enforcement of most arbitration agreements or awards because both parties
had an incentive to avoid self-serving behaviour. The amount in controversy tend-
ed to be relatively small, meaning that the value of the parties’ ongoing relation-
ship, as well as the reputational interest of each party within the industry, vastly
outweighed the stakes at issue in any particular case. Thus, parties willingly abided
by arbitration agreements and decisions in order to preserve their relationship
and their respective reputations, and, accordingly, to protect their livelihoods"™.

As we see from the history of arbitration the background of arbitration has
changed through time. So today arbitration has almost nothing to do with the
arbitration in medieval times. Even today the term arbitration as a dispute reso-
lution, has totally diverse background in different countries. Present seeking of
efficient and cheap way of dispute resolution has nothing to do with arbitration
procedure. The answer is connected with:

social position of organization under the auspices of it operates the arbitral
court;

relation of arbitral court to state organization (true NGO, quasi NGO or gov-
ernmental organized NGO);

relation of parties to arbitral court (internal or external arbitration).

Logic Behind Alternative Dispute Resolution

Before proceeding on logic behind alternative dispute resolution, one termino-
logical question should be resolved. Term “alternative dispute resolution” is mis-
leading and inappropriate. Not all mechanisms, enumerated by legal theory, are
really alternative or really dispute resolution. Merriam Webster dictionary defines
adjective alternative in three different meanings:

offering or expressing a choice;

not usual or traditional;

existing or functioning outside of the established society*.

Negotiations or even mediations could not fall within term alternative in none
of above three meanings. Indeed, they represent a contractual obligation to settle
disputes peacefully and amicable. So, mediation is one of the ways to settle dispute
amicably before going to court or arbitral court. Both are traditional, usual and ex-
ist form history within the society. Problematic is also the word dispute. Webster
dictionary defines verb dispute in three meanings:

¥ Tbid.

%0 Webster M. Alternative. 2016. Available at: // http://www.merriam-webster.com/dictionary/alternative
(accessed: 17.07.2016)
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to say or show that (something) may not be true, correct, or legal;

to argue about (something);

to fight in order to take control of (something)*.

Real disputes have their roots in problems of contractual implementation. But
could we really talk about dispute before the procedure of adjudication? Pread-
judication procedure actions are targeted to resolve the problem of contractual
implementation and to find new common solution. So technically speaking it’s
not a dispute, it’s a contractual problem. Solving the problem means also the pre-
paredness of both parties to discuss the contract as whole. On the other hand,
dispute means orientation only on one problem. There is no preparedness of both
parties to discuss the contract as whole. Thus it would be more appropriate to talk
about non-adjudication conflict solving (NACS). The only case in which we could
talk about alternative dispute resolution are arbitral and state courts. The choice
for arbitral court excludes the state court and vice versa. As we’ll see forward, dif-
terent ways of problem/dispute solving/resolution have different background and
thus require different approach.

Negotiations are the first mechanism listed on the list how to solve conflict.
Even if they are the oldest way to resolve conflicts, law is almost tacit about them.
“Negotiation” is derived from the Latin neg (not) and otium (leisure or ease).
Hence, the word “negotiation” reflects the inherent tension—not leisure—within
the activity?. Walton and McKersie suggested that negotiation denotes “...the de-
liberate interaction of two or more complex social units which are attempting to
define or redefine the terms of their interdependence””. Winning in negotiations
should not be defined in terms of defeating the other side, but rather in terms of
achieving own objectives. Competition is part of negotiation, but so is coopera-
tion. Negotiation involves both give and take. The other party in the negotiation is
not one’s adversary, but one’s partner. Or it should be called counterpart*. Con-
flicts escalate because of naive realism. Negotiations are taxing for participants in
part because information is incomplete and uncertain, and a common strategy to
reduce informational complexities is for people to act as naive realists: People as-
sume that the world is as they perceive it; that other people view the world in that
very same way>. American negotiation theory highlights “interests” as a key com-
ponent of negotiations. According to this theory, people negotiate to fulfil their

21 Ibid.

2 Cohen J. Adversaries? Partners? How about Counterparts? // Conflict Resolution Quarterly. 2003,
no 4, p. 430.

» See for details: Walton R. and McKersie R. A Behavioral Theory of Labor Negotiations. Beverly
Hills: Sage Publications, 1965.

# Cohen J. Op. cit. P. 431.

» De Dreu C. PACT against Conflict Escalation in Negotiation and Dispute Resolution // Current
Directions in Psychological Science. 2005, no 3, p. 149.
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interests. Getting to Yes, the classic American negotiation text, urges negotiators
to “focus on interests, not positions.” Interests are commonly thought to include
substantive, procedural, and psychological interests*. Marc Galanter warns that
naming negotiation as alternative dispute resolution is misleading because it im-
plies that negotiation is infrequent, new, unproven, and marginal®”’. He points out
that negotiation is always a part of litigation. It’s a strategic pursuit of a settlement
through mobilizing the court process — litigotiation®*. Condlin defines three pro-
cesses within negotiation:

assessment — a negotiator identifies the principal meaning of an adversary’s
communication, determines whether it accurately predicts what the adversary will
do, and measures the importance the adversary attaches to the predicted behav-
iour. Call these the questions of meaning, trustworthiness, and valuation;

exchange — is the process of offer, concession, and, usually agreement. These
manoeuvres occur in sequence, and collectively are referred to as the concession
pattern. Exchange takes place within a bargaining range, a set of points located on
a spectrum of overlap between the smallest amount one side will accept and the
largest amount the other side will give before refusing to settle;

persuasion — is the process of convincing an adversary to view a matter in
dispute favourably to oneself. It can take the form of threat, appeal, and argument.
Threat is the prediction that one will harm another unless the other performs some
specified action within his control. Appeal is the request that an adversary make
a gratuitous concession and is similar to the practice in animals of going “belly-
up” when faced with certain defeat by a more powerful enemy. Argument is the
invocation and reasoned elaboration of authoritative norms-rules, policies, and
principles-to support a negotiation position or to rebut an adversary’s position®.

As we could see, the process of negotiation has little to do with legal norms and
legal arguments. The whole negotiation process is more about parties’ interests,
expectations and concessions’ limits. Legal norms post only the border for nego-
tiations. Parties could not negotiate about cases that violate the cogent legal norms
or it would be amoral.

Next mechanism in conflict solving is mediation. West’s Law Encyclopedia
defines mediation as “A settlement of a dispute or controversy by setting up an
independent person between two contending parties in order to aid them in the

% Barkai J. Cultural Dimension Interests, Dance of Negotiation, and Weather Forecasting: A Per-
spective on Cross-Cultural Negotiation and Dispute Resolution // Pepperdine Dispute Resolution Law
Journal. 2008, no 3, p. 403.

7 Galanter M. Worlds of Deals: Using Negotiation to Teach about Legal Process // Journal of Legal
Education. 1984, no 2, p. 268.

# Ibid. P. 267.

# Condlin R. Cases on Both Sides: Patterns of Argument in Legal Dispute-Negotiation // Maryland
Law Review. 1985, no 1, p. 65.
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settlement of their disagreement®. In International Law, mediation is the friendly
interference of one state in the controversies of nations. It is recognized as a prop-
er action to promote peace among nations.” Mediation derives from 14" century
Medieval Latin word mediationem and means “a division in the middle,” noun of
action from past participle stem of mediare “to halve; to be in the middle™*'. Me-
diator is a person who has no socially legitimate authority to render a decision but
his mandate is to settle a case. Mediation range between bargaining and therapy?.
The process of mediation should be seen as extension of negotiations. Mediation
and mediators help disputing parties to:

open or improve communications between or among them;

establish or build more respectful and productive working relationship;

better identify, understand, and consider each other’s interests, and concerns;

propose and implement more effective problem-solving or negotiation procedures;

recognize or build mutually acceptable agreements®.

Mediators are independent. They also commonly do not have predetermined,
biased, or fixed opinions or views regard how the dispute should be resolved, but
they are able to look at all parties’ issues, needs, interests, problems and relation-
ships in a more objective, impartial, or “multipartial” manner than can partici-
pants themselves. It’s expected form mediator to be impartial and neutral person,
although the neutrality is hard to define and to measure. Mediators has often the
view of neutrality-as-impartiality. “Impartiality” is equivalent to the absence of
teelings, values, or agendas; “bias” is to be avoided-it is a strong opinion, value,
feeling, or agenda. The mediator’s goal is either to dismiss their opinions, values,
feelings, and agendas or to separate them from the mediation process™.

Mediation offers some clear advantages over adversary processing: it is cheap-
er, faster, and potentially more hospitable to unique solutions that take more fully
into account nonmaterial interests of the disputants. It can educate the parties
about each other’s needs and those of their community. Thus, it can help them
learn to work together and to see that through cooperation both can make posi-
tive gains. One reason for these advantages is that mediation is less hemmed-in
by rules of procedure or substantive law and certain assumptions that dominate
the adversary process®. In most mediations, the emphasis is not on determining
rights or interests, or who is right and who is wrong, or who wins and who loses

30 See: West’s Encyclopedia of American Law. 2nd ed. London: Gale Group, 2008. P. 505.

' Harper D. (2001-2016). Online Etymology Dictionary. Available at: http://www.etymonline.com/
index.php?term=mediation (accessed 16.07.2016).

32 Silbey S., Merry S. Mediator Settlement Strategies // Law & Policy, 1985, no 1, p. 7.
3 See for details: Moore C. The Mediation Process. San Francisco: John Wiley and Sons, 2014.

3 Cobb S., Rifkin ]. Practice and Paradox: Deconstructing Neutrality in Mediation // Law & Social
Inquiry. 1991, no 1, p. 35.

% Riskin L. Mediation and Lawyers // Ohio State Law Journal. 1982, no 1, p. 29.
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because of which rule; these would control the typical adjudicatory proceeding.
The focus, instead, is upon establishing a degree of harmony through a resolu-
tion that will work for these disputants. A danger inheres in this illegal character:
individuals who are not aware of their legal position are not encouraged by the
process to develop a rights-consciousness or to establish legal rights. Thus, the risk
of dominance by the stronger or more knowledgeable party is great®.

We can conclude that mediation follows more or less the same logic a negotia-
tion. Goal is to solve conflict with the help of third person. Goal is to reach a new
agreement, acceptable from both parties and thus overcome the existing conflict.
Legal norms are pushed into background. Parties are seeking how to resolve con-
flict not how to legally protect their interests.

Arbitration is the last method of conflict resolution and also adjudication. It’s
a subject of different scholarly articles and books. In last years there is a strong
movement for its promotion. To make arbitration efficient states are changing
their laws and bylaws”. Arbitration courts change their procedural codes towards
simplified court procedures. Arbitral procedure wants to become cheaper, faster and
more efficient than court procedure. Indeed, arbitration is seen as efficient version of
privatized courts. In this changeable world the question about essence of arbitration
should be posted again. What is arbitration? The word arbitration has roots in Latin
arbitrari — “decided by one’s own discretion or judgment”. It should be made the
distinction between the “arbiter” deciding according to the law, and the “arbitrator”
and “amicable compositor” deciding according to justice®.

Parties created arbitration to resolve disputes effectively, efficiently and at a
lower cost than they could achieve through litigation. While arbitration is similar
to litigation in that a neutral third-party resolve the dispute, it differs in several
important ways, including that the parties design the process and control (at least
in theory) the issues and law the arbitrator can consider and the remedies she can
order. In addition, in a typical arbitration, parties trade the right to challenge the
substance of the decision-maker’s ruling in exchange for a fast and relatively final
resolution of the issue. Narrow judicial review of arbitration awards made sense
historically because parties wanted their disputes resolved according to norms and
customs, rather than laws®.

% Ibid. P. 30.

7 Despite being a relatively recent chapter in arbitration, thus, less common than interim measures
in the context of civil court proceedings, interim measures are becoming increasingly important in
arbitration practice. Rules on emergency relief were aimed at responding to the parties’ demand to have
the choice to avoid approaching State courts with interim relief requests before the formation of the
arbitral tribunal .

% Godfrey M. Arbitration in the Ius Commune and Scots Law. Roman Legal Tradition, 2002, no 2,
p. 122.

¥ Cole S. Op. cit. Available at: http://works.bepress.com: http://works.bepress.com/sarah_cole/2/ (ac-
cessed: 2.02.2016)
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Moreover, modern commercial disputes might have purely commercial as-
pects, or purely legal aspects, or a combination of both. If legal questions are at
issue, merchants would have an interest in obtaining expanded judicial review of
arbitration awards because arbitrators are generally considered experts in particu-
lar industries but not in the law. In other words, merchants might want to increase
the predictability of results where legal issues are central to the dispute while still
taking advantage of some of arbitration’s benefits, such as speed and efficiency*.

Like other sellers, courts and arbitration institutions provide bundles of ser-
vices to their customers — in this case, bundles of dispute resolution procedures to
the parties in a dispute. Courts provide the default bundle, but parties can opt in-
stead for arbitral procedural bundles that vary according to the applicable arbitra-
tion rules chosen by the parties. Scholars traditionally assume that sophisticated
parties make a single choice between courts and arbitration based on the bundle of
dispute resolution services that seem most appealing ex ante. As with the literature
on bundling generally, however, legal scholars are increasingly focusing their at-
tention on the unbundling of court and arbitral procedures — that is, the ability
of parties to contract for a la carte or customized dispute resolution procedures in
court and arbitration. Carve-outs and carve-ins are mechanisms by which parties
choose between court and arbitral bundles of procedures on a claim-by-claim or
remedy-by-remedy basis. By using carve-outs and carve-ins, parties can obtain
a more carefully calibrated unbundling of procedure than an arbitration clause
or forum-selection clause alone would provide, but at a much lower overall cost
than the parties would incur by contracting for individual procedures. What often
results is a sort of middle ground for bundling of procedural rules: parties choose
among pre-set bundles of dispute resolution services, but unbundle the circum-
stances where any given dispute resolution bundle will be used*'. Arbitration, in
short, is a trade-oft in which the parties agree to exchange the benefits and risks of
dispute resolution under the formal law for the benefits and risks of dispute reso-
lution in a less formal setting**.

International commercial arbitration, while sometimes cited as an example of
private ordering, is in fact—a hybrid case—with important elements of public in-
volvement supplementing the use of a private decision maker. International com-
mercial arbitration, as distinguished from trade association arbitration, is nonspe-
cialized arbitration between private parties involved in international commercial
transactions. Parties to international arbitration agreements reject the option of
having their dispute resolved under privately developed commercial rules, the so-

0 Tbid.

4 Drahozal C., O’Hara O’Connor E. Inbundling Procedure: Carve-Outs From Arbitration Clauses //
Florida Law Review. 2015, no. 5, p. 945.

> Reuben R. First Options, Consent to Arbitration, and the Demise of Separability: Restoring Access
to Justice for Contracts with Arbitration Provisions / SMUL Rev. 2003, no 56, p. 819.
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called new Law Merchant or lex mercatoria. Instead, they choose to have their
dispute resolved under publicly created laws. Moreover, unlike parties in trade as-
sociation arbitrations, parties in international commercial arbitrations often turn
to the courts for aid in enforcing awards. Too often, international arbitration is
grouped with trade association arbitration in ways that blur the important distinc-
tions between the two™®.

Trade association arbitration is most likely to be used for transactions in simple
goods, although less likely in international transactions involving greater distanc-
es than domestic transactions. International commercial arbitration is the more
likely choice for international transactions, except in cases in which the applicable
law is clear or emergency relief is likely to be needed. In such cases, parties are
more likely to choose litigation in national courts*.

We must distinguish two types of arbitration:

rights arbitration — refers to situations covered by pre-existing rules or cus-
toms. When a dispute has arisen because the rules are unclear, the arbitrator
makes a judgement about the meaning of the rules, and in this way, decides the
parties’ rights;

interests arbitration — there are no pre-existing rules. Judgements are made on
the parties’ interests, i.e., the relative benefits each would receive®.

In the case of rights arbitration the arbitrator must clarify the meaning of the
rules or in some cases resolve a contradiction among prevailing rules. In the in-
terest arbitration the decision will be based on a conception of fairness, or on the
relative powers of the two sides in order to make a stable workable agreement. The
interests arbitrator is a fast and safe substitute for the barging process*.

Informality of arbitrage is a two-edged sword. Because arbitration permits par-
ties to resolve their disputes without the constraints of law, it has the potential to
be faster and less expensive than traditional litigation. It also offers the possibility
of better decision making, as arbitration awards are generally made by persons
whom the parties agree upon, often because of the arbitrator’s sophistication in
the subject matter of the dispute. Moreover, unfettered by rules of evidence or
procedure, arbitral decisions can be based on whatever evidence the parties wish
to put before the arbitrator, including industry customs and practices and oth-
er applicable but non-legal norms. However, the absence of legal standards can
translate into gross substantive and procedural injustices, particularly when there
are severe power imbalances between the parties, and the absence of substantive

* Drahozal C. Private Ordering and International Commercial Arbitration // Penn State University
Law Review. 2009, no 4, p. 1032.

4 Tbid.

# O’Neill B. A Problem of Rghts Arbitration from the Talmud // Mathematical Social Sciences. 1982,
no 2, p. 345.

¢ Tbid. P. 346.
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judicial review worsens the situation by making capricious awards essentially un-
correctable. This problem is exacerbated by the fact that arbitrators, unlike judges,
have economic incentives with respect to their caseloads that can affect their judg-
ment in individual cases, making them perhaps more favourably disposed toward
“repeat players” than “ones hotters.”*’

Access to arbitration should not be confused with “access to justice” more gen-
erally. Adopting arbitration as the final forum is consensual and a party has the
choice whether or not to agree to this form of dispute resolution. If cost pressure
is a concern for a party then it should be taken into account before an agreement
to arbitrate is made. Of course, the cost of pursuing a dispute and the potential for
an adverse costs award is likely to be as much a concern in relation to those con-
templating litigation as it is for arbitration*.

Goals and Interests in ADR

As seen from the presented historical development non-judicial dispute resolu-
tion was chosen by the parties due to different reasons and local markets demands.
Nevertheless, each historical period and each local market custom and demand
contribute a small stone to a mosaic of 20" century arbitral procedures and courts.
Changes in local chambers of commerce (transition from mandatory to voluntary
membership, no formal control of local market...), globalization of commerce (no
need form import-export companies, expanding number of subjects in interna-
tional trade...), modern banking systems (enabling fast money transfer) and abo-
lition of trade barriers place in front of dispute resolution new challenges.

Contrary to the present stand, medieval merchant courts were far away from
the modern perception of arbitral court. They were a part of borough authority.
Notwithstanding this fact they introduced some key principles of ADR.

Firstly, they promote customary law and not the state (city) law. The introduc-
tion of Lex Mercatoria set the solid foundation for the medieval “international”
trade. Because it was a general customary law, it was accepted from all the mer-
chants and also understood by all merchants. Malynes wrote: “Every man know
eth, that for Manners and Prescriptions, there is a great diversity amongst all Na-
tions: but for the customs observed in the course of traffic and commerce, there
is that sympathy, concordance, and agreement, which may be said to be of like
condition to all People, diffused and spread by right reason, and instinct of nature
consisting perpetually. And these Customs are properly those observations which
Merchants maintain between themselves, and if these be separated from the Law

47 Reuben R. Op. cit. P. 820.

8 Williams D., Walton J. Costs and Access to International Arbitration // Journal of the Chartered
Institute of Arbitrator. 2014, no 4, p. 432.
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of Nations, the remainder of said Law will consist of but few points.” The 19*
Century brought modern civil codifications (French Code Civil 1804, Austrian
Allgemeines biirgerliches Gesetzbuch, ABGB 1811, Montenegrin Opsti imovinski
zakonik in 1888 and German Biirgerliches Gesetzbuch in 1900) that accepted also
some customs used in everyday life. Nevertheless, the trade customs were part of
commercial life till the 1980’s. Process of industrial globalisation and internation-
al trade expansion (with more and more complex contracts) caused the wane of
trade customs and also the position of arbitration courts. If earlier that courts were
a successors of merchant courts and interpreters of customary law, after 1980’s
became as an alternative to state courts. On the other hand, also the state courts,
to the virtue of modern civil codes, gain the authority to judge on the basis of
customary law (if the parties of contract include customary law as governing law)
Mentioned change destroyed the key concept of customary law — the concept
of full autonomy and expression of self-regulation®. Thus in present life most of
agreements in international trade are governed by state laws and not by customs.
Second, even though the medieval merchant courts in UK (but not in other
continental Europe city states) were a part of borough’s governing authority, they
promote the basic principle — essence over procedure. There were some proce-
dural rules, but all it was in the hand of arbiter®. Merchants brought disputes to
arbiters mainly for time and financial reasons®. Procedural rules were always con-
nected to time consuming and also to the lawyers®®. Thus merchants used this way
of dispute resolution to resolve disputes arising from the day to day trade. They
were questions about fulfilment of rights and obligations under customary law.
Contrary to state regulations, customary law is more open to interpretation. Rules
aren’t so exact — they mostly deal with principles (ethical and moral). Main part of
decision procedure was also interpreting basic trade principles. Using arbitration,
merchants got a quick decision (and thus possibility to move to a fair in another
city) not damaging further trade relations. Main interest of the parties was achiev-
ing the execution of business relation and not avoiding the proper obligations. We
can see the use of arbiters for both type of arbitrage: rights and interests. Due to
the openness of customary law the same rule could be used for long time — only
the interpretation was changed through time. The use of customary rule could be

¥ Its a kind of paradox. The 1980’ and 1990’s brought a policy of wide self-regulation in different
fields of human activities (e.g. IT, medicine...). On the other hand, national and international chambers
of commerce and “classic industry” moved out of self-regulation.

%0 See Kotruljevi¢ B. Della mercatura et del mercante perfetto. Dubrovnik, 1458.

*! Ibid.

32 Koturljevi¢ in the chapter »O mijestu primjernem za trgovca (About the right place for the mer-
chant) « wrote:”...in the towns that commerce is ruled by Justinian Law (i.e. state law) there are also
lawyers. And as it is known the lawyers are the main enemy of merchant’s sack...”
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widened or narrowed — depending of the time and space component. Over all the
customary law was sc. divine law — equal justice and fairness®.

Third, aim of medieval merchant courts was also to gain execution of award.
The same goal was pursued also in the medieval systems of arbiters in Mediterra-
nean area. Although the problem of non-execution is not an invention of modern
society®*. This goal was achieved through two mechanisms:

fear of place-ostracism and boycott sanctions;

penal bonds, set in case for non-execution of merchant court’s award.

First mechanism worked efficiently because of trade monopolies (so the bor-
ough market authorities decided about accession to local market) and small num-
ber of merchants (they were personally known). We found no historical data about
the execution of penal bonds. But, considering the descriptions of life of medieval
merchant in Koturljevi¢’s work, most merchants were life dependent from daily
trade. So, execution of the award was necessary for merchant to gain the daily pay-
ments and moving to other fair location®.

Fourth, there was no clear distinction between arbitration and non-arbitration
procedure. In Kotruljevi¢’s work in the chapter “About the merchant’s person-
ality” we could find the guidance about setting possible disputes amicably*. So
arbiter main goal was to find a solution acceptable for both parties. This could be
reached through various mechanisms — from counselling, through a way of me-
diation to final adjudication. It was up to arbiter to choose the right “tool” to settle
the dispute. Merchants choose arbiter because of his ability and knowledge how
find the solution for the dispute. It was not important whether the settlement was
reached on the basis of “wise man’s advice” or on adjudication. We can’t ignore
the fact that even in that time the arbiter was chosen when the parties were un-
able to settle their dispute among themselves. As we can see from the China case,
the wise arbiter plays many roles with one goal — to effective resolve the conflict.
Main goal though was not to find the solution itself but to overcome relation’s
conflict among the parties. We could see this approach in interest arbitration or
in the cases that different persons can have the rights that are equally valid but
mutually inconsistent

And last but not least, as we see it from historical development described at the
beginning of this submission, the parties had chosen arbiter because of his pro-
fessional and moral authority. Both authorities were part of arbiter’s day-to-day
life. Professional authority was gained through his professional activity. It showed

>3 Malynes talks about common sense and justice. He points out that state law is in some cases unjust.
So, the Lex Mercatoria allow to find the solutions that are just and in accordance with divine law.

> The fact is that non-execution was also a big problem for medieval merchants. Benedikt Kotrulje-
vi¢ wrote a special chapter titled “On execution”

> Kotruljevi¢ B. Op. cit.

% Due to the preservation of merchant’s good reputation.
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his capability to work in certain professional field and that his capability was re-
spected and recognized by other professionals from the same profession. Such
capability was not limited to good professional work but also to his attitude to the
work done and towards others in the same profession. From today’s standing we
could talk about extraordinary, leading professional. Dealing with moral author-
ity of arbiter is a bit trickier. Starting from Koturljevi¢’s work the moral aspect of
merchant’s personality was wider as we take into consideration today. Merchant’s
moral value was factor of different life relations:

merchant’s personal relation to the product or service;

merchant’s personal relation to other traders;

merchant’s personal relation towards apprentice;

merchant’s personal relation towards his family (and education of his family
members);

merchant’s personal relation towards his life.

So, the moral authority was a result of whole plethora of merchant’s past and
present relations seen in outside world or whispered in outside world. On the
other hand the moral authority of merchant-arbiter was built on successful cases.
Successful cases showed that parties respect and executes the given solution not
only on the ground of professional reputation but also on the ground of moral
reputation. If the arbiter was known as fair, impartial and righteous (that is a part
of moral quality), then the parties didn’t have ground to attack the given solution
without reasonable professional arguments. And this is also the main logic be-
hind arbitration. It’s the decision of the parties to submit their dispute (or rather
problem) to someone else’s decision (or judgement). The parties didn’t expect the
legal solution (that was part of state courts system), rather they expected the pro-
fessional working solution for their conflict. That was also the reason why in such
procedures there were no lawyers. In this way arbiters could be creative and in-
novative to find the solutions that fit to each specific relation and thus neglected a
possible intention to solve similar problems in similar way.

Today’s Trends and Possible Solutions

International trade’s demands (esp. speed of international trade) posts in front
of its actor’s new questions and challenges. Many old solutions were abandoned
as archaic and improper for present time. Most “new age trade economists” have
tried to persuade that new economic relations are different from old relations. If
we read the work of Koutrljevi¢ we can see that in trade nothing has really changed.
The logic of trade remained the same. The main ideas of merchant’s role in market
are still the same. The problem of non-execution of contractual obligations is still
the same. The system of accountability remained the same (as the tool for the mer-
chant to see whether he produces loses or profits). The only two things that have
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changed were speed and terminology. But the logic and intention is still the same
as it was 1000 years ago.

Non-judiciary dispute resolution has been also a part of a whirl of mentioned
changes. Invention of sc. alternative dispute resolution, recognizing arbitral
awards as execution title, importing elements of civil procedure in arbitral proce-
dures (remuneration of costs, extraordinary measures, court experts,...) shows us
that that industry and commerce is trying to find a fast, not expensive and efficient
system of dispute resolution. The main idea was to find an alternative to judicial
system that was overloaded with time and money consuming protection of par-
ties” rights within the civil procedure. On the other hand, such ideas were also
the reflection of 1990’s perception that state economy and state organizations are
expensive, inefficient and also corrupted. So, the alternative dispute resolution was
seen also as a project of privatization of state court system. And the proponents of
such system had had all the arguments in their hand (civil procedure was costly,
time consuming and — due to increase of court cases in many countries — a lot of
cases were ended without judgement due the time reason).

The current legal framework for international arbitration was initiated by the
Geneva Protocol in 1923 and Geneva Convention in 1927 and culminated in the
signing of the United Nations Convention on the Recognition and Enforcement
of Foreign Arbitral Awards in 1958 (“New York Convention”), the promulgation
of the UNCITRAL Arbitration Rules in 1976, the adoption of the UNCITRAL
Model Law in 1985 and the enactment of “modern” arbitration statutes in many
developed jurisdictions from 1980 to the present day*’.

The shiny era of international trade arbitration was ended in 2™ decade of 21*
century. The international corporate community has become somewhat disen-
chanted with that particular mechanism because of concerns about rising costs,
delays, and procedural formality®®. As a result, parties are looking for other means
of resolving international commercial disputes. So, the arbitration has lost the ad-
vantages that had attracted actors in international trade. Thus, mediation and con-
ciliation was offered as an alternative to arbitration procedure. So, the industry is
searching the way back to the roots of non-adjudication and mainly informal pro-
cedures. On the other hand, arbitral courts all over the world seek how to regain
the past glory of arbitration and how to get clients (and their money) back under
the veil of trade associations. This process is now two folded:

arbitral procedures are really becoming the alternative court procedures (only
main difference — clients can choose judges and there is only one instance);

7 Born G., Wendy M. Global Trends in International Arbitration. 2006. Available at: http://www.
americanlawyer.com (accessed: 26.08.2016)

%8 Strong S. Beyond International Commercial Arbitration? The Promise of International Commer-
cial Mediation // Washington University Journal of Law and Polity. 2014, no 4, pp. 11-39.
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promotion of institutional mediation and conciliation procedures within trade
associations.

So the Western civilization stubborn persist on the difference between arbitra-
tion, mediation, conciliation and other forms of out-of-court dispute resolution.
And thus the western legal theory in this field produced the artificial nonsense —
formal regulation of traditionally informal procedures. And mentioned nonsense
had destroyed and will destroy the historically efficient mechanisms of out-of-
court dispute resolution. Developments and final results in international trade
dispute resolutions brought out the never ending legal dilemma of domestic law:
is procedure the slave of material law or is material law the slave of procedure? We
could advocate that on individual trader there is a wish to use procedural rules to
abide the execution of obligation. But on international level the demand of capital
returns the main principle is still “pacta sunt servanda.” Without that principle
international trade would be dead. Main players in international trade are aware
of that fact and thus reverting from arbitral procedures to other less formal and
more efficient procedures.

What could we do helping the international trade to find the lost treasure?

First, we should distinguish among adjudication and non-adjudication types
of dispute resolution. Both types serve to the same purpose — resolution of con-
flict among parties. We should bear in mind that under the rules of FIDIC there
is arbitral procedure that is quasi-adjudicative. Party who is not satisfied with the
result of arbitration can still begin the court procedure. We could say that the basic
distinction among both types of resolution is the content of decision. In adjudi-
cation procedures we are resolving disputes. In non-adjudication procedures we
are resolving conflicts. Someone would argue that there is no difference between
dispute and conflict. If we look to Merriam-Webster dictionary we could see the
difference:

dispute — to say or show that (something) may not be true, correct, or legal;

to argue about (something); to fight in order to take control of (something);

conflict — a struggle for power, property, etc.; strong disagreement between
people, groups, etc., that results in often angry argument; a difference that pre-
vents agreement: disagreement between ideas, feelings, etc.

The main difference is that in dispute there is a “battle line” and in conflict such
“battle line” doesn’t exist. So, the conflict resolving approach has more chances
to bring the acceptable solution. The conflict approach allows accepting the com-
promise; the dispute approach allows only to accept one party’s stand and thus
leaving the other party disgruntled (and provoking new conflicts). Solution is that
to the industry should be offered non-adjudication procedure as a part of conflict
resolution. More activity should be done on informing the actors in industry how
to deal with conflict instead how to deal with disputes. Or better, how to prevent
that conflict arises in dispute.
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Second, the distinction among different types of conflict solution should be
abolished. The main goal should be the elimination of conflict. So, it’s on chosen
arbiter (in the wider sense) what approach will chose. Nevertheless, the parties
should still have the emergency exit in adjudication procedure in case that conflict
resolution process would fail or not end in preferred way. With such exit parties
would more willingly participate to find new solution for given conflict. On the
other hand, such approach demands the development of two different types of
arbitral courts:

with recognized adjudication procedures and recognized arbitral awards;

without adjudication procedures and arbitral awards recognized only after un-
dersigning by both parties.

We could say that such solution will bring back the real distinction among
private way of conflict resolution and official dispute resolution (which could be
also private).

Third, formal procedures should be abolished and/or put in the hand of parties
and arbiters. In this way the procedures would be faster and low cost again. As
said, the main goal is elimination of conflict and not the lawyers’ show.

Fourth, the prevention of conflict of interests for arbiters should be widely ac-
cepted. The policy of conflict of interests’ prevention is warranty for equal treat-
ment of both parties. In modern world the professional and moral authority could
be always questioned. The parties chose the arbiter. With the selection of arbiter
parties accept also his/hers professional and moral quality. In such system preven-
tion of conflict of interests assures the equal and just treatment of both parties.

And last but not least — the efficient system for execution of reached deals
should be introduced. As we have learned from the past, the fear from ostracism
and boycott was the main factor that merchants were willing to execute arbitral
awards. If we look to system of e-bay or Alibaba the same principle is valid also to-
day. Buyers are more willing to trade with the seller with more positive responses
or higher trusted rate. So, the sellers (and buyers) are trying to be fair and to gain
higher grade. Higher grade and positive responses means also more business in
the future. Such system could be accepted also in the field of non-adjudication
way of conflicts” resolving. The following system could be introduced. The parties
with the choice of arbiter would also undersign the agreement that in the case of
non-execution of closed deal (within non-adjudication procedure) such case and
names of the parties would be published on the public black list run by trade as-
sociations. The parties would be obliged to inform the arbiter about execution of
accepted solution within three months after the successful ending of non-adjudi-
cation procedure. If there is case of non-execution, the arbiter is obliged to inform
the trade association about such fact.
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NMpooOonema KOHDNUKTA HANTOrOBOM
KBanudukaumm n ee pelieHume

Ha ocHoBe MoaenbHOM HaNoroBomn
KoHBeHuum OOH

A.9. AamupoB

LOKTOPAHT MHCTUTYTA 9KOHOMWYECKOIrO 1 Hasoroeoro npaea npu KnnbCkoMm yHUBEPCU-
TeTe uM. KpuctmaHa AnbbpexTa, Maructp aKoOHOMMUYeckoro npaea. Agpec: 24118, lep-
MaHus, Knnb, JleiibHuywtpacce, 6. E-mail: j.damirow@gmail.com

AHHOTaumMsa

TpaHcrpaHnyHasi 3KOHOMMYECKas akTMBHOCTb CyOBbEKTOB HANIOroBOro Npasa, CTaBLuas BO3-
MO>XHOW B 3py rnobanusaumm, HECMOTPS Ha CBOE B LLESIOM NO3UTMBHOE BAINSIHUE HA 9KOHO-
MWKY Kak pasBMBaOLMXCH, Tak U PasBUTbIX CTPaH, CMocobCcTBOBaNa BO3HUKHOBEHUIO HO-
BbIX BbI3OBOB B OTPAC/N MEXAYHAapOAHOro Hajlorosoro npaea. B cBa3u ¢ aTum gunemma
[BOWNHOr0 HEHANOroo610XEHUS, 3MXKAYLLAsACS HA GakTe HEraTUBHOIO KOHMMKTA HAaNoro-
BOW kBanudmrkaumm, ctana ogHOM U3 rfnaBHbIX NMpobremM COBPEMEHHOIO HaNIOroBOro npa-
Ba Ha MeXAyHapoAHOM ypoBHe. Bopbba NpoTns Noao6HOro poaa HE3AKOHHbLIX HANTOrOBbIX
NbroT BEAETCS CTpaHaMum Kak Ha JIokasibHOM YPOBHE, NMOCPEACTBOM BBEAEHUS MYHKTYabHbIX
HOPM, PEryNPYIOLWKNX JaHHbIE Clly4aun, Tak N HAa YHMBEPCASbHOM YPOBHE Mpu NoCpeaHmnye-
CTBe Takux opraHn3daumin, kak OpraH1saumsa 3KOHOMUYECKOr0 COTPYAHNYECTBA 1 Pa3BUTUS
1 OpraHnzauma O6beamHeHHbIX Hauuii. OCHOBHBIMY MHCTPYMEHTAMU AAHHOM 60pbObI Ha
cyOHaUMoOHaNIbHOM YPOBHE SAABNAOTCSA cornawieHms o6 nsbexaHum ABOMHOro Hanoroo6s10-
XeHus. HecMOoTpsi Ha KONMYECTBEHHOE MPEBOCXOACTBO 3aKJIIOYEHHbIX NoA, armaon Moaenb-
HOI Hanoroeoii koHBeHuu O3CP nogobHOro poaa cornalleHuii, Hemanoe 3HaveHne ons
pasBMBalOLMXCS CTPaH MMeeT Takke aHanornyHas MogenbHasi KOHBeHUMs, pa3paboTaH-
Hasa OOH. B cTtaTbe paccMaTpuBalOTCs TEOPETUHECKME N MPAKTMYECKME aCNeKTbl KOHDMKTA
HaNoroBon kBanndUKaumm, paBHO kak 1 MeToamka 60pbObl MPOTUB YKa3aHHOIO HAJIOrOBOr0
deHomeHa B MoaenbHoM Hanorosom koHeeHumn OOH B OTHOLLEHMN Pa3BUBAIOLLMXCS CTPAH.
VccnepoBaHme HaLENEHO Ha aHanM3 HOPM, HanpPaBfiEHHbIX HA NpeceYeHne KOHMAMKTA Haso-
roBoi kBanudrkaumn. ns netanbHOro 03HaKoOMJIeHUst C 0COOEHHOCTSAMM BbILLIEYNOMSIHYTOM
KOHBEHLMN B CTaTbe NPOM3BEAEH KPaTKNIA NCTOPUHECKNI 3KCKYPC pa3BmnTtna MogensHom Ha-
norosoi koHBeHuM OOH, paBHO Kak OCHOBHbIX METOLOB PerynMpoBaHuns Nnpobaemsl ABOM-
HOro Hanoroo6noxeHus. B uensx 6onee AeTanbHOro N3y4eHns 3alUTHBIX MEXaHU3MOB NPO-
TVB KOHOMKTA KBaNU@UKaLMM NPOBEAEH CPABHUTESbHbIV aHaNM3 NPeablayLLIMX U HbIHELLHNX
nonoxeHu KoHBEHUMK, KacaloLWmMXCa AaHHOrO HanoroBoro ¢deHomMmeHa. B 3akniounTtensHom
4acTu CTaTbU, UCXOOS U3 NEPCNEKTVB Pa3BMBAOLLMXCS CTPaH, AaHa NpaBoBasi OLLEHKA Hbl-
HELUHMX NONOXEHU KOHBEHLNM B OTHOLLEHUM 3aTparnBaeMbiX BOMPOCOB.
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KnouesBblie cnosa

HasfloroBoe npaBo, ABOWHOEe HeHanoroobnoxeHne, MoaenbHas KOHBEHUMS, KOHDAVKT Ha-
norooii kanupukaumm, OBCP, OOH, meToa ocBobOXAEHUS, METOL, 3a4eTa.

Bubnuorpadpuyeckoe onucanue: damupon . 3. MNMpobnema KOHPIMKTA HANOroBOM KBan-
dukaumm n ee pelueHne Ha ocHose MoaenbHo Hanorosow koHeeHLUMn OOH // Mpago. Xyp-
Han Beicwen wkonbl akoHomMukun. 2018. N2 3. C. 234-252.

JEL: K34; YIK: 341 DOI: 10.17323/2072-8166.2018.3.234.252

BeepeHue

[Tpobnema KOH(MIMKTA KBaTUPUKALNY JOXOHO0B CYyO'beKTOB Ha/IOTOBOTO IIpaBa
C JJAaBHUX BpeMeH SABJIATCA TPYJHOPA3PEIINMOIL AUIeMMOI J/I1 HAJIOTOBBIX Op-
TaHOB OOJIBIIVHCTBA Pa3BUTHIX ¥ pa3BMBaIOIMXCs cTpaH. OcoOyio aKTyalbHOCTD
cell HaJIOTOBBI Ka3yc MproOpen B Iepyof IIobanusanyy, KOrjga BBULY aKTVB-
HOJl MEeXTPaHUYHOI [1eATeNbHOCTM TPAHCHAIVMOHAIBHBIX KOPIIOpaluii, Korga
K/Iaccuyeckasi cxema Ipolilecca Hanoroobmosxenus us ¢opmel «Haorormnaresns-
mmK — l'ocymapcrBo A» cMenmmach Ha cxemy «['ocymapctBo A — Hanoromnna-
tenpiiuK — l'ocymapcTBo b». Ilepexon K BBIIIEONICAHHON CXeM€ O3HAMEHOBAI
He TO/IbKO Ha4a/I0 MAaCIITAOHOI SII0XY PasBUTH MEXIYHaAPOZHOTO HAJIOTOBOTO
IpaBa KaK CaMOCTOSITe/IbHOI OTPAC/IN IIPaBa, HO 1 3apO>K/eHNe HOBBIX, ocesie He
M3y4eHHbIX BUJIOB YKIIOHEHM OT YIUIaThl HAJIOTOB.

OpHuM 13 BUAOB MOJZOOHOTO POJa YK/IOHEHWII SB/ISAETCS TaK Ha3bIBaeMoe
IIBOJIHOE HEHAlIOT000I0KeHe (Ui e aHmuHanozo0610xeHue)', B paMKax Ko-
TOPOTO JJOXO/bI CYOBEKTa HA/IOTOBBIX IIPABOOTHOLIEHNIT OT €0 KOMMePYeCKOit
HeATeIbHOCTY He MOATAAI0T IO, IeliCTBYE HA/JIOTOBBIX HOPM HIU OTHOTO U3 TO-
CYHapCTB, B KOTOPOM OH OCYIIECTBJIAET CBOIO (PAaKTUYECKYIO JeATe/IbHOCTD . B03-
HUKHOBEHJE IIOf0OOHBIX C/Ty4aeB HEHAJTOroOOT0XEHUs BO3MOXXHO KaK BBULY
HaJJIeXXalero (proper use), Tak ¥ B pe3y/nbTaTe HeHajIexalero (improper use)
VICTIOZIb30BAHMA II0/IOKEHUI, BBITEKAOUINX U3 MEXTOCYAAPCTBEHHBIX HaJIOTO-
BBIX coryamennit’. Hepenky taxxe crydan MCHONTb30BaHUA HEOOPOCOBECTHbI-
MU HaJIOTOIIATEeIbIVIKAMY ¥ BHYTPEHHNX 3aKOHOJATe/IbHBIX P0o0OeoB 000mx

! Tuoupum B. TlpumeHeH1e BeHCKOT KOHBEHIIMM O TIpaBe MeX/YHAPOLHBIX JOTOBOPOB JJIS TOJIKO-
BaHUs Hajoroseix cornmautennit // Hamoru. 2015. Beim. 4. C. 24-31; Inomosa J1. Metopst 60pb6BI ¢ Ha-
JIOTOBbIMY HeIIaTeNblumuKamMu ycrapenn // Poccuiickas rasera. 29.09.2013.

2 CM. 06 arom: Kahlenberg C. Prevention of Double Non-Taxation: An Analysis of Cross-Border
Financing from a German Perspective’ // Intertax. 2015. Vol. 43. Issue 3. P. 218-244.

* Scapa A., Lars A. Avoidance of Double Non-Taxation under the OECD Model Tax Convention //
Intertax. 2005. Vol. 33. Issue 6/7. P. 266-285.
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TOCY[IapCTB, 3VDKAYIIMXCA Ha OTCYTCTBUM JOJDKHOM LIEHTPalN30BaHHON rapMo-
HU3aIVY HajoroBsix HopM®. Kak crencTBue, 06a rocygapcrba TepIsT 3HaUNTe Ib-
Hble Ha/JIOTOBBIE YOBITKI®, @ CAMY HAJIOTOIUIATE/IBIVKY IPUOOPETAIOT HaJIOTOBbIE
JIBTOTHI €3 KaKuX-/11M00 3aKOHHBIX OCHOBaHMIL. TakuM 06pa3oM, BBILIEYTIOMSHY-
TBIJI HA/IOTOBBIII (PeHOMEH NPHOOpeTaeT ABHO BBIPAXEHHYIO HETaTUBHYIO® OKpa-
CKY ¥ TIpefcTaBiIsAeT co00il OTpUIaTe/IbHOE /IS II000T0 U3 JOrOBapMBAIOLINIXCS
CTpaH IIPaBOBOE sSABJICHUE.

Mpoo6nema koHINUKTa KBaNUMPUKaLumn
B COBPEeMEeHHOM HaJioroBom npase

OpHOIT M3 METOAMK HOCTVKEHNUsI TOXOOHOTO POfia HEe3aKOHHOW Ha/IO0rOBOII
HIPUBWIETMH SIB/IeTCS MeTOR KOH(MKTa KBamudukaryiit. CyTb JaHHOI METOM-
KV 3aK/II0YAaeTCsl B MCIIO/Ib30BAHMY IIPOOETOB ¥ PasInumili B HAIOTOBOJ OL[eHKe
TeX VIV VHBIX JOXOZ0B’ B HAJIOTOBBIX 3aKOHOZIATE/IbCTBAX Psfia CTPaH®, B KOTOPBIX
OCYIIeCTB/IsAETCS (PaKTMUecKasi [esATe/IbHOCTb HA/IOTOIUIATE/IbIINKOB, PAaBHO Kak
OyKBa/IbHasI TPAKTOBKA COIIAIIEHNII 00 130e)KaHNM JBOVIHOTO HAJIOT000/I0XKEeHs
MeXy JAaHHBIMJ CTPaHaMM B LIeJIIX MAaKCYMAaJIbHO BO3MOXXHOJ MUHMMU3anym’

* Bispo R.M. Cross-Border Intra-Group Hybrid Finance / A Comparative Analysis of the Legal Ap-
proach Adopted by Brazil, the United Kingdom and the United States // Bulletin for International Taxa-
tion. 2013. Issue 7. P. 364; Nouwen M. European Union/International — The Gathering Momentum of
International and Supranational Action against Aggressive Tax Planning and Harmful Tax Competition:
The State of Play of Recent Work of the OECD and European Union // European Taxation. 2013. Issue 10.
P. 492; Essers P. International Tax Justice between Machiavelli and Habermas // Bulletin for International
Taxation. 2014. Issue 2. P. 62.

> B cBoeM 60/IbLUIMHCTBE IPO6/IeMa ABOIHOTO HEHANOroo0/I0XKe sl XapaKTepHa mpu AuddepeH-
LMaJIbHON OLleHKE PAas/MYHbIX BUJIOB MPAMBIX HAJIOrOB, 100 MOJABIIsIONIee GOJIBIIMHCTBO METOLOB
YK/IOHEHMs OT HaJIOT00G/IOKEHNS Ha MEK/[YHAPOITHOM YPOBHE 3VDK/IETCS HA MEKTOCY/APCTBEHHbIX Ha-
JIOTOBBIX COIIAIIEHMSIX B OTHOLIEHVI HAJIOTOB HA JOXOABI M MMYIIECTBO. B OTeueCTBEHHOI uTepa-
Type, OfHAKO, OB BBIABMHYT TE3VC O TEOPETIIECKOI BO3MOXKHOCTH JBOJHOTO HEHAIOT006/I0XKEHS
IIpY IPUMeHeHsI KOCBEHHBIX HaJIOroB, cM.: Yepenarnos C. CucteMa 06B5eKTOB 06/I0KeHNsI KOCBEHHBIMI
Hajloramu (CpaBHNTEIbHO-IIPAaBOBOII aHA/IM3 Ha IIpUMepe 3aKoHoAaTenbcTBa Poceniickoit Pepeparun,
Pecniy6muku Kasaxcran, Pecniy6ivkn Benapycs): aBToped. puc. ... k. 3. H. Exatepun6ypr, 2010. 26 c.

¢ JI. BUHHMIIKWIT MCTIONIb3YeT /IS OIMCAHNUSA JAHHOTO MPABOBOTO Kasyca GOPMYIMPOBKY «HeXKema-
Te/bHble cutyaunu». Cm.: Bunnuyxuii J]. OcHOBHBIE QYHKIIMY MEX/YHapPOZHOTO HAJIOTOBOTO 1IpaBa //
Poccuiicknit exxerofHIK MeXX/[yHapOJHOTO Ha/oroporo mpasa. 2009. Beim. 19. C. 12-29.

7 Vogel K. Double Tax Treaties and Their Interpretation // International Tax & Business. 1986. Issue 1.
P. 59. Tlox goxogaMu B JAHHOM KOHTEKCTE IOfPasyMeBaeTCs MPYObIIb, TIOAIAAI0NIas IO HA/Or00-
6110)KeHNe IPAMBIMM Hajoramm. Tak, ¢ TOYKM 3peHns Hamorosoro npasa EC, BOSHMKIINIT HA OCHOBE
KOCBEHHOTO Ha/I0roo6/10ke 1A KOHGIMKT KBaMMIPUKALMI He MOXKET ObITh paciieHeH KaK MeTOf, YK/IO-
HeHusA oT Hamoros. Cm.: Royal Bank of Scotland Group v. Deutschland. ECJ 22. 12. 2010. C-277/09.

8 Jacobs O. Internationale Unternehmensbesteuerung. Munich, 2016. P. 1271.

® Tillmanns B. Beseitigung der Doppelbesteuerung durch Staatsvertridge / Mossner J. Steuerrecht in-
ternational tatiger Unternehmen. Cologne, 2005. S. 401.
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HajoroBoro 6pemeHu'. 3apy6eXHbIMU, B YaCTHOCTY, 3aIaJHOEBPOIIVICKIIMM
CIIEIVIaIICTaMIU BBIJBUHYT Te3MC, YTO KOH(IMKT HAJTOTOBON KBaIUpUKAILIN
CXOJIeH € IPOO/IeMOT «CKPBITOI KOMIM3UM» B MEXKAYHAPOLHOM YaCTHOM IIpaBe
U SIBJIAETCA €r0 aHAJIoroM B cdepe MeXXIyHapomHOro Hajorosoro mpasa'l. ITpu
3TOM BIIVsIHME KOH(IMKTA KBam(PUKALiT Ha KOHEYHOE HaJIOT000/I0KeHNe [IBO-
SIKO: TIPY TaK Ha3bIBA€MOM ITO3UTUBHOM KOH(/IMKTe KBanmudUKaILMil HaJOTOIIa-
Te/IbIIMK ITOATIA/IAeT IO/} HAJIOTOBOE OpeMs 000X TOCyAapCTB' Ipy HETaTVBHOM
KOHQUKTe KBa/IMQUKAIVI HATOTOIUIATeNIbINUK J30eraeT HaTorooOI0XeHus
CBOMX JJOXONOB',

IIpumep 1

Hanozonnamenvujuk A, obnadarowuti epaxcoarcmeom eocyoapcmea X, s6ns-
emcst depacamenem 30% nas nonHozo mosapuusecmea 6 2ocyoapcmee Y. K konuy
KaneHoapHozo 200a 8 c8A3U ¢ yxyouleHuem (PUHAHCOBbIX NoKazamesneil 0aHH020
mosapuuecmea A pewiaem npooamv NPpUHAONEHKAUUTI emy nati c6oum napmte-
pam. Ecnu eocydapcmeo Y, 8 KOmMOpom HAXOOUMCS HENOCPeOCHBEHHO CAMO MO-
eapuuLecmeo, oueHusaem OAHHYI KOPHOPAMUBHYI eOUHULY MPAHCHAPEHIMHO
(He Kax topuduueckoe nuYo), a 2ocyoapcmeo X, Hanpomus, 8 kauecmae cyovekma
KOpnopamueHozo npasa, mo 00x00 om npooaxu nas 0aHHo20 MoBAPULLECNEA 6
eocyoapcmee X 6ydem oueHeH Kaxk 00X00 O OMUYHOEHUS UMYULeCed, a 8 20-
cydapcmee Y, Haobopom, 0anHas cymma 6ydem yumeHa 8 kauecmse 00X00a mo-
sapuujecmaa, c030asas 00NOHUMENLHYIO HATI0208Y10 HAZPY3KY €20 Y4ACHUKAM.
Takum 06pazom, co30aemcst CUumyauusi 0801iH020 HATL0200010HeHUS.

IIpumep 2

Hanozonnamenvujux A, obnadarowuti epaxcoarcmeom eocyoapcmea X, s6ns-
emcs oepxcamenem 30% nas nonHozo mosapuusecmea 6 eocyoapcmee Y. JlanHoe
MoBaAPULLECNBO CNEUUATUSUPYEMCS HA ONMOB0L 3aKynKe CManbHblX 2a306blX
mpy6 y MeCMHbIX NOCMABULUKOB C UEIbI0 U367IeHeHUS NPUBLLIU NPU UX HOBMOP-
HOUI pO3HUUHOLI nepenpodaxce. A 6vldesisiem KpeOum mosapuuiecmay, Komopoe
00513yemcsl exemecaTHHO 6bINA4UEAND emy 3apaHee ONpeoesieHHy0 CYyMMY ¢ Npo-
uenmamu. B dannom cnyuae cocydapcmeo Y, 6 komopom HAX0OUMCA mosapuuie-

' Burwitz G. Neuere Entwicklungen im Steuerrecht // Neue Zeitschrift fiir Gesellschaftsrecht. 2017.
S.173.

"' Bartin E. De Limpossibilite d’arriver a la suppression definitive des Conflits des Lois // .Journal
du droit international privé.1897. P. 225, 466, 720; Kahn F. Gesetzeskollisionen, Ein Beitrag zur Lehre
des internationalen Privatrechts, in: Jahrbiicher fiir die Dogmatik des biirgerlichen Rechts. Berlin, 1891.
Vol. 30. S. 107-143; Arendt W. Zum Qualifikationsproblem im deutschen internationalen Steuerrecht //
Steuer und Wirtschaft. 1959. Vol. 38. S. 381; Vogel K. Aktuelle Fragen bei der Auslegung von Doppelbe-
steuerungsabkommen // Der Betriebsberater. 1978. S. 1021.

2 van Weeghel S. The Improper Use of Tax Treaties. Alphen aan den Rijn. 1998. P. 158-160.

* Vogel K. Double Tax Treaties and Their Interpretation... P. 6.
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cmeo, keanupuyupyem nodo6Hozo0 poda evinaamul Ha ocHose cm. 11 MoodenvHoti
konsenyueii O9CP 68 omHoweHUuU HAL0208 HA 00X00 U Kanuman'* e kauecmaee do-
X0008 0M NPOUEHMO6 U ddem npaso HanozoobnoxeHus eocyoapcmesy X. B ceoio
ouepedv, 2ocydapcmeo X keanupuuupyem 0anHvili 00x00 Kax npubviav om npeo-
NPUHUMAMENbCKOL estmenbHOCMU Ha ocHose cm. 7 Modenvroti konseHyueti OICP
U nepedaem npaso HAno2000710xeHUss 06pamHo eocyoapcmey Y. B umoee o6a eocy-
dapcmea akmudecKu 0MKA3vblBalomcs Om HAN020007I0HeHUs, MAK YMO HA020-
NAGMenvUsUK He NIamUum HAL0206 Hi 6 Nepeom, HU 60 BIMOPOM 20CY0aPCIIBAX.

Kak BugHO, mpu mo60M U3 BuioB KOHGINKTA KBIM(UKAINIT KOHEYHOE Ha-
JI0T006/10KeHe 3aTparnBaeT OTHOTO ¥ TOTO Ke Ha/lloroBOTo cyobekTa’. Vcxopsa
U3 ONJCAHHBIX BBIIIE IIPYMEPOB CTAHOBUTCA SACHO, YTO JIA TOCYHAPCTB Hanmbo-
Jlee OIIACHBI MMEHHO HeTaTMBHble KOH(IMKTHI KBammdukanuit. Hapany ¢ atum
Ha NPaKTHMKe 9acTO BCTPEYAIOTCS CUTYALMM aCCHMETPUYHON OLIeHKY I0pUAnde-
ckoit popmbl npepnpuATHii'®. BosHMKHOBeHME TOJOOHOTO poa 06A3UPYIOLINXCSA
Ha pas3INuMAX KOPIIOPAaTMBHOTO 3aKOHOJIaTeIbCTBA JOTOBAPUBAIOLINXCA CTPAaH
Ka3yCOB TAaK>Ke YPEBATO HAJIOTOBBIMM KOH(IMKTaMU KBaTM(UKALINN.

IIpumep 3

Hanozonnamenvugux A, S6asiouuiicss 3apezucmpuposantovim é cmpare X mosa-
PULLECNBOM HA Bepe, OCYULECBIISIEM C8010 KOMMEPUECKYHO 0esTeNbHOCb UeTUKOM
u nonHocmoio 6 cmpare Y. [Ipu amom cmparna Y ouerusaem 0anHoe mosapuiiecmeo
C MOUKU 3peHUST KOPNOPAMUBHOZ0 NPABA 8 KAueCmae PUOUUecK020 TUud, 8 Mo epe-
Mmst kak cmpana X He npuducsiem 0anHoe mosapuuyecmaso k oHvim. Kax cnedcmeue,
cmpana Y pacuerusaerm 00x00bl 0aHH020 HAT0208020 CYOveKMa 8 Kauecmae 00veKma
KOPNopamueHozo Hanmo2000710KeHuUs, moz2da Kak cmpana X u énpedv pacueHusaem
00X00b!L MoBAPUULECNEA HA Bepe 8 Kauectnee 00veKma no00X00H020 HAI02A OIS Kadx-
0020 U3 yHACMHUKOB 0aHH020 mosapuujecmed. B danHom cyuae eciu KOPnopamue-
HAST HA7I0208a5T CMABKA 8 cmpare Y 3HAUUMETLHO HUMe CTABKU NO00X00H020 HAL02A
6 cmpane X, mo HAL0208bLiL CyOBeKm npuobpemaem SKOHOMUUECKYIO 8bi200y, KOMO-
past 803HUKAEM BCIECBUE OMCYMCMBUS 8 MEN20CYIAPCNBEHHIX HATLO208bIX CO2IA-
WEHUSIX HOPMbL, Pe2yTiupyiouell makue Hano208bvle Cry4au.

'* OECD Model Tax Convention. Available at: http://www.oecd.org/ctp/treaties/model-tax-conven-
tion-on-income-and-on-capital-condensed-version-20745419.htm (gara o6pamenns: 10.06.2018)

5 Kleist D. Methods for elimination of double taxation under double tax treaties — with particular
reference to the application of double tax treaties in Sweden. Uppsala, 2012. P. 126; Flick H. Das Erforder-
nis der Subjektidentitét bei Doppelbesteuerungsnormen // Steuer und Wirtschaft. 1960. Vol. 37. S. 329.

16 Heerdt T. Steuersubjektqualifikationskonflikte bei Einbringung in eine Kapitalgesellschaft // Inter-
nationales Steuerrechts. 2012. S. 866; Hannes B. Qualifikationskonflikte im Internationalen Steuerrecht.
Hamburg. 1992. S. 163-164; Burmester G., Endres D. Festschrift fiir Helmut Debatin zum 70. Geburtstag.
Munich, 1977. S. 55-56.

238



A.3. amumpos. [Mpobrema KOHGAMKTa Ha/10roBov KBasimgpukaumm v ee pelueHue... C. 234-252

Haxkosern, Hepenky KOHGIMKTBI HATOTOBBIX KBa/IMUKAIVII BBUIY HeoIpefe-
JIEHHOCTY TPa’KHAAHCTBA TOTO WIM MHOTO i’ (B 4aCTHOCTY, IIPY HAIOT000I10-
YKEHVM allaTPUJIOB), PABHO KaK VM BCIE[ICTBYE HATMYN HECKONIBKMX PaKTUIeCKUX
MeCT OCYIIeCTBJIEHNUA AeATeIbHOCTH Iopumdeckoro numa's. [Ipeceyenne mopmo6-
HOTO POJia He3aKOHHBIX METO/[OB HAJIOTOBOTO 00OTaI[eHIsI SIB/ISIETCS IPUOPUTET-
Hoit 3aadeit” He Tonbko st O9CP, KoTopast B MOC/IeHNE TOMBI SABISETCS 6e3-
YC/IOBHBIM JIV/IePOM B paspaboTKe HOBBIX 3alIMTHBIX HA/IOTOBBIX MEXaHM3MOB, HO
u mia OOH, HeBOIbHO OCTaBIIIENICS B TEHM CBOEr0 MaCTUTOI'O KOJIJIETH.

Pa3peweHnune koHbnukrTa kBanudpukaumii nocpeacrasom
MoaenbHo Hanorosoi KoHBeHUuun OOH 00 nzdexaHumn
ABOMHOro HaJIOrooonoXXeHus

UcTtopunsa MopenbHoit koHBeHUuuu Opranusaunmn O6beguHeHHbIx Hauuni
00 usbexxaHnm ABOMHOro HaNnorooo610XXeHns

Vcropusa Mopenbhoit konBeniun OOH 6eper Hauano B 1980 ropay, korza B
1e/Is1X BCeCTOPOHHeEI 3al[IThl HAJIOTOBBIX MHTEPECOB pa3BuBarolmxcs crpan Ko-
MIUTET 3KCIIEPTOB II0 BOIPOCAM MEXIYHAPOJHOIO HAaJIOTOBOTO COTPYAHMYECTBA
OOH paspaboran MopenbHYI0 KOHBEHIINIO 00 130e>XXaHuy IBOMHOTO HAJIOT00-
07105keHNA MeXX/ly Pa3BUBAIOIIMMICA U Pa3BUTBIMU cTpaHaMu. C IpaKTUYeCKO
TOYKY 3peHNsA aKTyanbHOCTh MopenpHoit kouBeHmy OOH 6pi1a 060cHOBaHA
HecKONMbKuMU Qaxkropamu. Bce atm daxTopbl 3VDKAMINCH HA 9KOHOMUYECKUX
MHTEepecaX pasBUBAOLINXCA CTPaH, KOTOPBIMY OHM BBUJY IOIUTUYECKUX U CO-
LIMa/IbHBIX IIPUYVMH He MOIJIM IIOKE€PTBOBATD [/ NOCTVDKEHNA HaJIOTOBOTO KOM-
npomucca ¢ GMHAHCOBBIMM OPTaHAaMU Pa3BUTHIX CTPaH.

ITepBoii n HanboIee CYILIeCTBEHHOI IPUYMHOIL, CTIOCOOCTBOBABILIEI Pa3paboT-
ke MopenbHolt KoHBeHuy OOH, sABIsAIOCh HeXenaHye 0TKa3a pa3BYBAOLIIXCS
CTpaH OT 00JIO>KeHVsI MMPOBBIX JJOXOZIOB Hajoromarenspiukos®. Ko Bropomy

7 Hannes B. Qualifikationskonflikte im Internationalen Steuerrecht. Hamburg. 1992. S. 141-142.

8 Strunk G., Kaminski B., Kohler S. Auflensteuergesetz/Doppelbesteuerungs—abkommen. Bonn,
2015.S. 61.

Y Mauexun B., Yemiozo6a A. O noHATUM «[IBOJIHOE HeHaoroobnoxenue» // Hanoru n Hanoroo6o-
skerne. 2017. Ne 1. P. 139-143.

2 [loroBapyMBaIOLIAsICs CTPAHA, PAKAAHCTBO KOTOPOII MIMeeT HAlIOTOBBII Pe3NIeHT, 00majjaer mpa-
BOM HaHOrOOGHO)KeHI/IH HE TOJIBKO JIOKA/IbHBIX MOXOJ0B, HO U BCE€X OCTA/IbHBIX JOXOOOB JAHHOIO /INIIA,
CreHepMPOBAHHBIX 3a IIPeJle/IaMI JAHHOI CTPaHBbL. B 3amajHoll tuTeparype faHHbI (EHOMEH IMEHYeT-
51 B KadecTBe IIPUHIINIIA MUPOBBIX foX0n0B: « Welteinkommensprinzip» B Hemerikom npase (Kippenberg
J. Das Welteinkommensprinzip und die ersten DBA // Internationales Steuerrecht. 2017. S. 952), «world-
wide taxation principle» B amepukanckoM npase (Fleming C., Peroni R., Shay E. Fairness in International
Taxation: The Ability-to-Pay Case for Taxing Worldwide Income // Florida Tax Review. 2001. Issue 4.
P. 349-350).
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CyILIeCTBEHHOMY (DaKTOPY MOXKHO OTHECTM HaMepeHUe (UCKaTbHBIX OpPTaHOB
Pa3sBUBAIOIINXCA CTPAH MOTYyYaTb MAKCMMAIbHO BO3MOXKHYIO HAaJIOTOBYIO BBITO-
Iy OT JOXOJ0B HAJIOTOBBIX HEPE3NIECHTOB Ha UX TeppuTopuu. V, HaKoHell, eper
Pa3BMBAIOIIMMIICSA CTPaHAMM OCOOHSKOM CTOSI BOIIPOC BBIPAOOTKM METOLUK
IpMBJIeYeHA MTHOCTPAHHOTO KaNNTasla, PaBHO KaK U yBeNM4YeHe MHBECTUIIMOH-
HOJI NIPYBJIEKaTe/TbHOCTDb IOCPECTBOM HA/TOTOBBIX MHCTPYMEHTOB. YKa3aHHbIE
npo6eMHble IIYHKTBI Ha IPAKTMKe NMPUBOAVWIM K CUTYalMsAM TOTAIbHOTO WI-
HOpUpoBaHMA HOpM MopenbHoit kKoHBeHIK OICP, Korfia 3aKOHOJATe/TbHBIMUI
OpraHaMJ pasBUBAMOIIVXCSA CTPAaH NPUHUMAINCH 3aKOHBI, OOXOZAIINE IIpaBIIa
MopenbHoit KOHBeHIIMM. [JaHHbBI IPO1lecc, XapaKTepHBbIIl /1S CTPaH, IpUIep>Ku-
BAIOIIMXCA TeOPUM TpaHCHOpMALUI*' B OTHOILIEHNY MEXTOCYaPCTBEHHBIX IIpa-
BOBBIX aKTOB*, IIMPOKO M3BeCTeH 1oj HasBaHmeM «Treaty-Override»® u HeceT B
cebe a71eMEeHTBI, HeTaTMBHBIE [JIs PasBUTHUSA COTPYAHUYECTBA B cepe MeXX/yHa-
POZHOTO HAaJIOrOBOTO IIPaBa.

Takum 06pa3oM, BBUAIy OTCYTCTBUA BO3MOXKHOCTY PelLIEHMsI BbILIETIePEdNC-
JIEHHBIX 3aJja4 KIaccuyecKumy Metogamuy u mHcrpyMeHTamu O9CP BosHuKIa He-
00X0AMMOCT B pa3pabOTKe HOBOTO aIbTePHATUBHOTO JOKyMeHTa. VIMEeHHO TakuM
mokymMeHTOM crana MopenbHasa konBeHuna OOH. B nensax yyera Me>XgyHapoHO-
TO ITPaBOBOTO OIIbITA U IIPeCeYeHM s y>Ke pas3pelleHHbIX MHbIMM KOHBeHIMAMHI Ha-
JIOTOBBIX ITPO0/IeM TPaHCTPAaHMYHOTO XapakTepa* 3a OCHOBY pa3pabOTaHHOTIO 1O-
KyMeHTa (paBHO Kak ¥ KOMMeHTapusA k MogpenbHoi konBeHi OOH) 6pi1a B3siTa
MopenpHas HanoroBas KouBeH1ss O9CP 1977 r. B nenax agantannuy KouBeHnnum
OOH k HOCTOAHHO MOAMGUUIMPYIOMNMCSA HAIOTOBBIM peammaM> 3a IIOC/IeIHNIe
HI0/IBeKa IAaHHBII JOKYMEHT ObUT TPYDK/bI 0OHOB/IeH. KoHeyHbIM nTOroM 6ypHOI

! Teopmsa TparcdopMaLyy MofpasyMeBaeT M3laHNe CIIEIMaIbHOTO IIPABOBOIO aKTa TPaHCPopMa-
LIVIM, B KOTOPOM 3aKPeIUIAITCA HOPMBI MEKTOCY/IAPCTBEHHOTO JOrOBOPOB. TakuM 06pa3oM, IpuBbIY-
Hasl I UMIUIEMEHTALMM MEXXIOCYJapCTBEHHbIX JOTOBOPOB B HALIMOHAIbHOE 3aKOHOIATENbCTBO ABYX-
CTyIeHYaTasi CUCTeMa «IIOAIIICAHIE JOTOBOPa — PaTU(UKALNA FOrOBOPa» TPAHCHOPMUPYETC B CXEMY
«IIOATIVICaHNe JOTOBOpA — IMPMHATHUE IPAaBOBOro akTa TpaHcdopMarym». [TogpobHee 06 9TOI cucTeMe:
Iaspunos B. Teopyn TpaHchHOpMALMU U MMIIEMEHTALMM HOPM MeX/YHAPOJHOTO ITPaBa B OTEYeCTBEH-
HOJI IpaBoBOII OKTpUHE // MOCKOBCKUII )KypHAI MeXyHapopHoro rpasa. 2001. Ne 2. C. 39-61.

22 Cwm. 06 atom: Vogel K. Double Tax Treaties and Their Interpretation.... P. 17-22.

» Tlop Treaty-Override clefyeT IOHMMATD CITy4alt, KOIa TOCYAapCTBa B L/LAX 0OeCIIede s CBOUX
(b1CKaIbHBIX MHTEPECOB IIPOBOJAT HAJIOTOOO/I0XKEHNE OIIPefie/ICHHBIX JOXO0B, HeB3Vpas Ha TO, YTO B
MEXTOCYJapCTBEHHOM COIIAIIEHIN O IIPEOTOIEHNN JBOIIHOTO HAalIOTO06/IOXKEH ST IPaBO HATIOr006710-
SKEHMS IPYHAJJIEXNUT UCKTIOUNTENbHO IPYTOii JOroBapyBaIoLeiics CTOPOHe, ofipobHee cM.: Stober M.
Zur verfassungs- und europarechtlichen (Un-)Zuldssigkeit von Treaty Overrides // Deutsches Steuer-
recht. 2016. S. 1889.

# Department of Economic & Social Affairs. United Nations Model Double Taxation Convention
between Developed and Developing Countries. New York, 2001. P. 9.

» Ibid. P. 17.
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[IPAaBOTBOPYECKON MESTeIbHOCTU SIBIICS (MHAIBHBIN JOKYMEHT, OfOOpEeHHDII
OxkcneptHoI Komuccueit OOH? n omybnmkoBanHbIi BecHoiT 2017 roga®.

O6wume nonoxeHua MoaenbHoi KOHBeHUMN OOH oTHOCUTENbHO
MEeTOA,0B npece4yeHns ABOMHOro Haslorooo6y10KeHua

JoXObl HAJIOTOIIATE/NBIINKOB IPU UX MEXIPAHNYHON SKOHOMUIECKOI aK-
TUBHOCTY KaT€TOPUPYIOTCS Ha OCHOBE BIJA X MCTOYHMKA®, B 9TOM OTHOLIEHM
noaxop, kak Mopenbroit kouBeHuuy OOH, tak n Konsennun O9CP k paccma-
TPUBAEMOMY BOIIPOCY uaeHTn4eH. [Ipu OTCYyTCTBUM HY>KHOI KaTETOPUM IJIS CO-
OTBETCTBYIOILIMX BUJOB NPUOBIIN HATOTOIUIATE/IbIINKOB IIPYMEHSETCA HaloTro-
BbI€ [IPEIICAHNS TOJ CTPAHBI, B KOTOPOII Benach (pakTmdecKasi 9KOHOMUYECKast
AKTUBHOCTD, TPUBENIIas K BO3HUKHOBEHNMIO BBIIIEOMMCAHHBIX T0X0/0B. BbI-
TeKalollas U3 JAHHOI CUTYaL[uy pobIeMa JBOVHOTO HA/IOTOOOT0XKEH s paspe-
IIaeTCsI IPMMEHEHNEM JBYX KIacCUYeCKUX 1 OOIepU3HAHHbBIX HAJIOTOBBIX VH-
CTPYMEHTOB B JieJie IIPEeO0/IeHNS IBOTHOTO HATIOT000/I0XKEeHNS: 0CBOOOXK/IeHIeM
JI0XOZIOB OT HajoroBoro 6pemenu (Exemption method: cm. 23A modenvHvix KOH-
senyuii O9CP u OOH), mn60 IOCpeiCTBOM 3a4eTa y>Ke BBIIUIAYeHHbIX B IIEPBOI
cTpaHe Ha/OroB fipyroii crpanoii (Credit method: cm. 23A modenvHvix KOHBEHUUTI
OSCP u OOH).

IIpumep 4

Hanozonnamenoujux A, umerowjuti epaxcoarcmeo cmpanvt X, 8 pesynomarne
coeil Kommepueckoti dessmenvHocmu 3a kanenoapHuiti 2017 200 6 cmpane Y, cze-
Hepuposan 00x00 6 pasmepe 20.000 €, us xomopoeo 3.000 € 6vinu svinnAUEHDL 8
Kavecmee Hanoza 6 cmpare Y.

Ecu 151 10X00B ¢ HO{0OHOTO pojia IPeANPUHIMATENBCKOI [IeATENbHOCTI
B MEXTOCYJapCTBEHHOM HA/IOTOBOM COI/IALIeHNN 006 M30eXaH!y BOVHOTO Ha-
JIOr006/I0XKeHNST MEXIY cTpaHaMu X U Y IPeIyCMOTPEH MeTOJ OCBOOOKIEHNMS
(Exemption method), 3apaboTanHble HalmOTOMIATEBIMKOM B CTpaHe Y MaTepu-

? Available at: http://www.un.org/esa/ffd/events/event/fourteenth-session-tax.html (zara o6pare-
Hus: 10.06.2018)

B cBOIO O4YepeNib, IOIBITKA TMKBYAALIMY IPO6/IeMbI IBOITHOTO HEHAJIOT000/I0KEeHNSA II0CPEICTBOM
3aK/IKYECHUA Me)KI‘OCyHapCTBeHH])IX HAJIOTOBBIX COTJIAIIEHUIT 6])UIa PaCKpUTUKOBaHa B OTeYeCTBEHHOI
mmreparype: Xasanosa V. PucKanbHbIiT (HATIOTOBDIN) CYBEPEHUTET U €r0 IPAHMIBI B MHTETPALVIOHHBIX
obpasoBaunsx // JKypHan poccuiickoro mpasa. 2013. Ne 11. C. 41-51.

2 Art. 6-22 of United Nations Model Double Taxation Convention between Developed and Devel-
oping Countries / OECD Model Tax Convention on Income and on Capital.

¥ Department of Economic & Social Affairs. United Nations Model... P. 309; OECD. Model Tax
Convention on Income and on Capital: Condensed Version. Paris, 2017. P. 378.
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aJIbHbBIe CPefiCTBA He OYAYT yYTEeHBI IPU MOACYeTe CYMMapHBIX I0XOI0B JAHHOTO
HaJIOTOBOTO CyO'beKTa B cTpaHe X.

Ecnu »xe poroBapuBaroliyecst CTpaHbl MPeAyCMOTPeNN i IMOf00HOTO poja
IOXOMOB MeTOJ, 3a4yeTa BbllytadeHHbIX Hanoros (Credit method), To BhIIIaYeH-
Hble B cTpaHe Y Haymoru (3.000 €) O6ynyT BbIYTEHBI M3 CyMMbI MUPOBBIX I0XO/[OB
HaJIOTOIUIaTeNblIMKa B cTpaHe X. Takum ob6pasom, Hanmoroobmaraemast 6asa faH-
HOTo cyObekTa OyfieT CHIDKeHa Ha y)Ke BBIIUIAUYeHHYIO B JPYTOil JOrOBapyUBaio-
IIeiics CTpaHe CyMMY.

BecbMa 3aKOHOMEPHBIM B IAaHHOM KOHTEKCTe ABJAeTCA (pakTmdeckoe Jyomm-
posanue HopM MopenbHoit koHBeHIIM OICP ananornynpiM foxkymenTom OOH.
HecMmoTps Ha mapamiennsM comepskaHusA M3ydaeMbIX JJOKYMEHTOB, crenyduka
MopenpHoit kouBeHuyy OOH cnocobcTByeT ee 60rmee meTaabHOM U BCECTOPOH-
Hell KOHILIEHTpalyy Ha BOIIPOCAX 3alIMThI OT METOJOB YK/IOHEHVS OT HAJIOTOBOTO
OpeMeHM IIOCPefICTBOM MCKYCCTBEHHO CO3/JaHHBIX KOH(GINKTOB KBaTIKAIINIL.

1. Memod oc80603#0eHuss 00x0008 0mM HAL0208020 bpemeHU 00HOT U3 CHPAH.

[TpuMeHeHMe JAHHOTO HAJIOTOBOTO MHCTPYMEHTA IOpa3yMeBaeT II0THOe OC-
BOOOXX/IeHVIe CTeHePMPOBAaHHBIX HAJIOTOIUIATEIBIINKOM JJOXOIOB OHON U3 CTO-
POH-YYaCTHMUI] JOTOBOPA O ABOVIHOM HeHa/oroobjaoxennu. EcrecTBeHHO, BbITe-
Karolye 13 TaHHOTO «PKEHT/IbMEHCKOTO» ITOCTYIIKA IIOCTIE/ICTBIUS CKa3bIBAIOTCS
BecbMa IIOJIOXKUTENbHO Ha (MHAHCOBOM 0IarOCOCTOSIHUY HAIOTOIUIATE/bIINKA,
60 eMy OCTaB/IAeTCs BO3MOXXHOCTb OJJHOPA30BON 1 OKOHYATe/IbHON YIUIATBI
HQ/IOTOB B OIIpefie/IeHHOV MojiebHOV KOHBEHIIMEl JOroBapyBalolLIeiicsa CTpa-
He. Hapany ¢ 9TuM npu sHauYMTETbHOM pas/lIndyii HaJIOTOBBIX CTAaBOK JIBYX TOCY-
[apCTB HAJIOTOIUIATE/TBIIVMKY MOTYT OLIYTYMBIM 00pPasoM ONTUMU3NPOBATH CBOIO
HaJIOTOBYIO Harpy3Ky IOCPeACTBOM IIOAIIA/IaHMs II0]] HAJIOTOBOe OpeMs rocynap-
cTBa c 6ortee «jaysILeii» HATOrOBOI HOMUTUKOIL. Bo nsbexxanme nogob6HoOro poja
He COOTBETCTBYIOLINX MHTEepecaM IPOTHBOIIOI0XHOI CTOPOHBI IOTOBOPA O TIpe-
CeyeHMM IBOITHOTO Ha/IOT000I0XKeH A AB/IeHni1 MofienbHble KoHBeH1[u ODCP u
OOH mopepunsupoBanu™ Krnaccuveckoe MOHATHE «OCBOOOXKIEHNUS JOXOJOB» I
BHEJIPV/IV IIPOTPeCCUBHOE OCBOOOX/IeHNE JOXO/IOB OT Hajloroo6noxenns. CyTb
JIaHHOVI OTOBOPKY 3aKJII0YaeTCsl B IPYMEHEHNUY K JIOKQJIbHBIM JOXOJ[aM HaJIoro-
IU1aTenblIyKa (GUKTVBHOI HA/JIOTOBOJ CTaBKM, KOTOpasi Mor/a Obl OBITh IIpMMe-
HeHa IIpY CYMMMPOBAaHUY BCEX €I'0 MUPOBBIX JJOXO/[OB.

IIpumep 5

Hanozonnamenvwsux A, ABAA0OUUTICA  2pANOAHUHOM 002064PUBAIOULETICS
cmpanvt X, 3a kanenoaprouii 2017 200 czeHepuposan 6 00208apusarouietics cmpare
Y doxo0 co csoeii kommepueckoti dessmenvrocmu 6 pasmepe 20000 €. B mo sce spemst
8 dozosapusarowseiics cmpare X 6vina ceenepuposana npuboinv 6 pasmepe 30000 €.

3 Section 3 of Art. 23A of United Nations Model Double Taxation Convention between Developed
and Developing Countries and OECD Model Tax Convention on Income and on Capital.
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Lozosapusarowjascs cmpana X npudepiusaemcs npozpeccuéHoli Cucmembl HAn0-
2000710)4eHUST U, COOMBEMCMBeHHO, NpumeHsem Kk 00xooam 6 pasmepe 6 30000 €
Hanozosyto cmasky 6 pasmepe 25%. Ipu 20008vix 00X00ax HALO2ONIAMENLULUKA B
pasmepe 45000 € u 6onvuie NPpuMeHAEMCA PUKCUPOBAHHDITI HATIO206bLTL NPOUEHIN
8 pasmepe 35%.

Coenacto coenauieruio o npeo0oneHUlU 080LiH020 HATL020000HEHUS MeH Y 00-
208apUBAIOUUMUCT cmpaHamu, cmpare X npedocmasnsemcs npaso npumeHeHus
npozpeccusHozo 0c6060x0eHUsT 00X0008 ¢ KOMMEPUECKOU 0estmenvHOCMU CB0UX
pe3udenmos.

Hcxo00s u3 amoeo 0ns onpedeneHuss KOHeUHOU CyMMbl HANO206bIX BLINAAN K
noKanvHovimM 0oxodam pesudenma 6 cmpare X (30000 €) npubasnsemcs cymma,
ceenepuposanmas 6 cmpare Y (20000 €). K nonyuuswieticst cymme 50000 € npume-
HAEMCS HAZI0208A5 CIMABKA, KOMOPAS NPUMEHANACL Obl K CYMMe TIOKATTbHbIX 00X0-
006 (k 30000 €), — 25 %. Takum 06pasom, Cymma HATI0208bLX BbINAM pPe3UdeHNa
cocmasum 50000 € x 25% = 12500 €. be3 npumeHeHUs Meroo0a nPozpeccusHoz0
HA70206020 080004 0eHUs, ama cymma Ovl pasrsanace 17500 € (50000 € x 35%)°'.

O6e MopeTbHBIE KOHBEHIINM OIIPE/ie/IVIN B KaueCTBe a/IbTePHATUBBI JAHHOMY
VHCTPYMEHTY METOJ] 3a4€Ta BhIIVIAYEHHbIX B OIHOV U3 CTPaH-Y4aCTHII] HAJIOTOB,
KOTOPBIIT MOXKET IPUMEHATDCA K OIIpele/IeHHbIM BUIaM JOXOJ0B. B JaHHOM KOH-
TEKCTe OT/IMYUTENbHONM 4YepTOil IpefbIaylleil Bepcuy MojieNbHOV KOHBEHIIN
OOH ot Konenuyy O9CP 6b110 IpuMeHeHMe K J0X0aM Ha/IOTOIIaTe/IbIIN-
KOB OT JINI€H3/IOHHBIX BBIIIAT METO/Ia 3aYeTa BblIVIAYeHHbIX Ha/IOr0B, a He IIpo-
IPECCUBHOTO OCBOOOX/IeHNMsI. DTO B IEPBYIO OYepe/ib MOXKeT ObITh 0OOCHOBAHO
ucTeKawIuM u3 absara 2 cr. 12 gannoit KoHBeHI[uu npaBuia IpuMeHeHNs IJist
OJOOHOTO POfia OIEepPaTMBHON HMPMUOBUIM IIpaBa CTPAHBI-MCTOYHMKA TOXOIOB.
Vcxops 13 9TOrO mIpaBmiIa, IpUMeHeHe MeTO/a IPOrPECCBHOTO OCBOOOXKIEHNST
JI0XOZIOB MOIJIO OBI IIPUBECTY K NTATOBOJ CUTYaIVV HAJIOTOOOJIOKEHMSI OJHOTO 1
TOTO K€ HaJIOTOBOTO 00beKTa (PMHAHCOBBIMIU OpraHaMy 000MX rocymapcTs. Bo-
BTOPBIX, JJAHHBIN MOAXOJ, OTpakaeT YasHUA Pa3BUBAIOIINXCA CTPaH, KOTOpPbIe
IIPY MEXTPAaHNYHO HA/JIOTOBOJM KOHKYPEHIIMI C pasBUTBIMM CTpPaHAMI 3alHTe-
PecOBaHbI B MAaKCUMaIbHOM Ha/IOTOBOM OTYMC/ICHUY HEPe3UeHTa B HAllIOHA/Ib-
HBIIT OI0IKeT.

Hakonel, B KauecTBe TpeTbell NPUUYMHBI C/IeflyeT OTMETUTb NPUPOLY IIO-
IOOHOTO popa ZOXOAOB. IIpUOBIIb OT JIMIIEH3MOHHBIX BBIIIAT HE MOXET pery-

I CnemyeT OTMETUTD, YTO IPAKTUYECKOE IIPYIMEHEH)e OTOBOPKM O IMPOIPeCcCUM BO3MOYKHO TOJIb-
KO JULS1 CTPaH C IPOrPeCCUBHOI HA/IOTOBOJI CTaBKOIL, 160 IpY MPOIOPLMOHATIbHON HaJIOTOBOI CTaBKe
B/IMAAHUE CYMMBI JIOXO/IOB Ha KOHEUHYIO IIM(PY HAJIOTOBOII CTAaBKM COBEPIIEHHO MHOe. BBUYy 3TOTO B
6O/IBIIMHCTBE JOTOBOPOB O IBOVIHOM HEHA/IOTOOOIOKEHNM, 3aK/TIOUEHHDBIX MEX/Y CTpaHaMU C KOH-
(QPOHTUPYIOLIVIMYU CUCTEMAaMV HAJIOTOBOJ CTaBKM, IIPMMEHAETCA K/IACCUYECKOe TIPaBMUIO 0CBOOOX/Ie-
HISI JOXOZIOB OT HA/IOT006/IOKe s 6e3 yKasaHNsI Ha IPOTPECCUBHYIO HATYPy AZAHHOTO MHCTPYMEHTA.
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JIMPOBATHCS VIMIIEPATUBHBIMM ITYOTMYIHBIMU HOPMaMM U OIIpefessieTCsi Cyry6ho
YaCTHOIIPABOBBIMY OTHOLIEHVSIMY CYyOBEKTOB IPa’KIaHCKOTO mpasa. Vcxons us
IAHHOJ NepCHeKTVBBI, TEOPETUYECKN BO3MOXXHBIM BUIUTCA BEPOATHOCTDb 3a-
K/IIOUEHMSI COIJIALIeHNs O BBIIIaTe JIMLIEH3VOHHBIX BBIIUIAT BBbIIIE CIOKVBIINX-
CSl PHIHOYHBIX I[eH. ITO, B CBOIO O4Yepe/b, MOXKeT IIPUBECTY K BbIUETy HeCypasHO
KPYIIHOJ CyMMBI IOXO/IOB B KauecTBe U3JJeP>KeK, CBSA3aHHBIX C OCYILIeCTBICHN-
eM KOMMepuecKoil meaTenbHOCTU. [Togo6HOTrO poma Hajmorosass ONTMMMU3ALA
MOXKeT NPUBECTY K OYeHb HU3KOMY, a TO U K HYJIEBOMY HaJIOTOBOMY OpeMeHM B
CTpaHe-MCTOYHMKE JJOXO/[OB U, COOTBETCTBEHHO, 3HAUNTENbHO 60JIee TOSTbHOMY
HaJIOT000JI0KeHMIO B IPYToil cTpaHe. VIcxons u3 Bcex 3TuX (akToB, OTOBOPKa O
IIpYMEHEHNUN K IMIIeH3VIOHHBIM BBIIIaTaM IpaBUIA 3a4eTa MHOCTPAHHBIX HAJIO-
TOB BBIIIAAUT OOOCHOBAHHBIM ¥ IPO[yMaHHBIM PellleHVEM.

2. Memod 3auema 8viniaueHHvlx 8 00HOU U3 CIMPaH HAJI0208 8 HATI020801i ba3e
opyeoti cmpanol.

Tak e Kak U IIepBBIIl METOJ, 1T0 CTPYKType U (PYHKLUVMOHATHBHOMY apeasny Me-
TOJI 3a4eTa MHOCTPAaHHBIX Hanoros B MozenbHoit koHBeHuyy OOH B 6ombinH-
CTBE CBOEM IIOBTOpsAET AHA/JIOTUYHbIE INONOXKEeHUs 13 MojenbHO KOHBEHIUN
O3CP. OpHaKo Te31C 0 BCelenoit UAeHTUYHOCTY pacCMaTPUBAEMbIX II0/I0>KEHUIA
He COOTBETCTBYET MCTWHE. B 4aCTHOCTN, OCHOBHBIM OT/IMYUTENTbHBIM (PaKTOPOM
MopenpHoit koHBeHIMY OICP sB/IsIeTCSI BO3MOXHOCTD BHEIPEHU S PUKTUBHOTO
3ayeTa MHOCTPAHHBIX HAJIOTOB B CIy4adAX, KOTJja 5KOHOMUYECKNI YpOBEHb IPO-
TMBOIIO/IOKHOI CTPaHbI HIDKE, YeM ypoBeHb cTpaH-ydacTHun OOCP*. [lanHas
OrOBOpKa, BHefpeHHas emle B 2000 roxy’” B KoMMeHTapuit K Mojie/TbHOI KOH-
BeHIMM OJCP, He COOTBETCTBOBAIA MHTEPECAaM PAa3BUBAIOLIUXCA CTPAH, U, KaK
CNIe[ICTBUE, He Halll/Ia oTpakeHNA B MopenbHoI koHBeHun OOH.

MonoxeHus o paspeLieHnn NnpoodaemMbl KBanudukauum
B npeabiaywein sepcum MopenbHon KonseHuun OOH

[IpuMeHeHVEe METOIOB IIPEOROIEHS JBOVIHOTO HAJIOTOOOIOXKEHUS CO CTOPO-
HBI IOTOBAapUBAIOLIEICS CTPAHbI, HAIOTOBBIM Pe3UeHTOM KOTOPOII AB/IAeTCS Ha-
JIOTOIUIATE/IBIIVIK, BO3MOYKHO TOJIBKO €C/IM K JIOXOZaM JJAHHOTO JIMIja Y>Ke OBIIO
IIPUMEHEHO Halloroo6/10KeH e B PYToil JoroBapuBalerics crpane. Vicxons us
3TOTr0, OCHOBOIIOJIATAIOI MM /I/I IPUMEHEeHN A YKa3aHHbIX MEeTOJJOB SIBJIAETCS BO-
IIPOC, KOT/Ja MUMEHHO JIpyTras JoroBapyBaloLasAcs CTpaHa MMeeT IIPaBoO Ha HaJIoTo-
06710)KeHe TOXO0B Hepe3uieHToB. KacaTebHO JaHHOTO BOIIPOCa IpefbIAyIas
Bepcuss MopenbHoit kouseHuy OOH copepikana psp I0I0XKeHUI, OTIMYalo-
mux ee oT Kousennun O9CP.

32 OECD. Model Tax Convention on Income and on Capital: Condensed Version. P. 404.

* TIpuHATHE OTOBOPKM O (PUMKTMBHOM 3a4eTe MHOCTPAHHBIX HAJIOTOB ABWIOCH MTOroM JloKmaja
O3CP. «Tax Sparing. A Reconsideration». Cm.: OECD. Tax Sparing / A Reconsideration. Paris, 1998.
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Haunnas c 2011 roga* 9xcneprroit komuccueit OOH Bemnvich fucKyccum Kaca-
TEeJIbHO Pa3pabOTKM METOUKM IIpecedeHNs CUTYaluil ¢ KOHQIUKTOM KBanudu-
Kanuit. OCHOBHas CyTb IAaHHBIX ITPEHMI CBOAWIACH K BHEJPEHUIO aHATTOTUYHOTO
MopenbHoit kouBeHny O9CP mpaBuia, cOrmacHO KOTOPOMY IIPY HEHAJIOr0o-
6no>xeHny MO0 IpU OLEHKE JOXOIOB C NMPEATPUHIMATEIbCKON TeATe/TbHOCTI
Hepe3N/IeHTOB B KayeCTBe AMBUAEH/IHOV VI IPOLIEHTHON IpUOBUIM CTPaHON-
VICTOYHUKOM ITOZOOHOTO pOjia TOXO/OB, IpyTas JOTOBAapUBAOIIAsACS CTPaHa NMe-
na Obl MPaBO «CMEHMUTb»® METOJ HA/JIOTOBOTO OCBOOO>KIEHNS Ha METOJ 3adeTa
BBII/IAYEHHBIX HA/IOrOB. [IpyMeHeHMe OZ0OHOro poja mpaBuia ObUIO YpeBaTo
BO3HUKHOBEHVEM ITaTOBBIX CUTYaluii, 160 ¢ y4eToM crenyudukyu 3KOHOMUYe-
CKIIX aCIIeKTOB JOTOBApMBAIOIINXCA CTPAH KaX/as U3 HUX, PyKOBOACTBYACH Pi-
HAHCOBBIMM MHTepecaMy, ObUIa ObI 3aMIHTepecOBaHa B OTKa3e Ha/IOTOIIATe/ b -
KaM OT IPMMEHEHNs MeTOJla HaJIOTOBOTO OCBOOOXK/IeHNMs [jaXke NPY IIONTydIeHNN
MaJIefilIMX HAJIOTOBbIX IbTOT CO CTOPOHBI APYTOI JOTOBAPUBAIOILENCA CTOPOHDI.
9T0, B CBOIO 0Yepe/ib, MOITIO IIPUBECTY K CHVDKEHUIO YPOBHS NpeJIIpUHIMATe Ib-
CKOJI aKTMBHOCTY MHOTMX 3apy0Oe)KHBIX IHBECTOPOB, YTO HETaTMBHO CKa3aloCh
OBl Ha MMOTEHIMAIBHOI CTPaHe-UCTOYHMKe oxoaa. OIHAKO, HECMOTPSI Ha CTONb
OUYeBUJHO He COBIAIalolNe ¢ IepBUYHOI Lenblo MogenbHolt koHBeHury OOH
IIOC/IefICTBYA, OIVCAaHHAsA Bblllle HOpMa Halll/Ia-TaK!M 3aKpelyieH/e B KOMMeHTa-
puu k MogenpHoit kouBennuu OOH ot 2011 r.%

EnuHCTBEeHHON OTIMYNTENbHON 4YepTOll NAaHHOTO INPEANMCAHMA OT HOPMBI
MopenpHoit kouBeHIMY OICP AB/IAIOCh IPUYMCIIEHNE K CTyYasM Halmoroo6io-
YKeHUA C HU3KOJ HaJIOTOBOJI CTaBKOJ HapAAY C AMBUAECHAHBIMU 1 IPOLIEHTHBIMU
BBIITATAMM TAaKXKe VI JIMIIeH3VIOHHBIX BBHIIUIAT. [Ipy BO3MOXKHOI KBaIVpUKAIVIN
IOXOMIOB OT IIPeAIIPYHIMATENIbCKOI esATe/IbHOCTY Hepe3UIeHTa B KauecTBe 3TUX
TpeX BUIOB JOXOJOB, PABHO KaK J IIPU OTCYTCTBUY KaKOT0-/1160 Ha/Ioroobmosxe-
HMS B CTpaHe-VICTOYHUKe IMPUOBbUIN, APyTras HOTOBAapUBAIOIIAsACSA CTOPOHA MMe-
JIa TIpaBO Ha OeCIIPeKOC/IOBHBIN OTKa3 OT IPMMEHEHVsI MeTO/ja Ha/JIOTOBOTO OC-
BoOOXeHNA. CieflyeT OTMETUTb, YTO, YUUTbIBAas PEKOMEH/IATe/IbHBII XapaKTep
JQaHHOTO IIPaBOBOTO JOKYMEHTA, (PaKTIYeCKM pelleHe 06 OTKase OT HaJIOTOBOTO
OCBOOOKZEHMS Npu 1106biX 8udax 00x0006 B LPYTroil CTpaHe 3aBMCEIO IIOIHO-
CTBIO OT JOTOBAPMBAIOIIEIICS CTOPOHBI, B KOTOPOJ Ha/IOTOIIATe/IbIIVK SABJIAIC
pesupenToM. Takum 06pasoM, [/I UCIIONIB30BaHNs YKa3aHHO OTOBOPKM JJOTO-
BapUBAOLVMCS CTOPOHAM HAPAAY € 3aK/II0YeHNEeM JJOTOBOpa O IBOJHOM HeHa-

* Committee of Experts on International Cooperation in Tax Matters UN-Committee. Report on the
seventh session (24-28 October 2011). New York, 2012. P. 13.

3 Tak Ha3bIBaeMbIil METOT «SWitch-over»; HOfpoOHee 0 TaHHOM METOJie Ha IIPUMEPE HaTOTOBOII CHCTe-
mbl OPT: Kahlenberg C. Prevention of Double Non-taxation: An Analysis of Cross-Border Financing from a
German Perspective’ // Intertax. 2015. Issue 3. P. 228; Haase F, Dorn K. Ritsel um den Anwendungsbereich
der jiingeren abkommensrechtlichen Switch-over-Regelungen // Internationales Steuerrecht. 2011. S. 791.

* Department of Economic & Social Affairs. United Nations Model... P. 317.
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JI0TO00IOXKeHUN Ha OcHOBe MogenbHoil KouBeHnun OOH crmemoBano Taxkxe B
IBYXCTOPOHHEM NOpsfIKe IPU3HAaTh KOMMeHTapuu K MojenbHOll KOHBEHLIUN
OOH B kayecTBe eMMHCTBEHHOTO MICTOYHMKA TOJIKOBAaHNS JAHHOI'O COT/IAIleHs.

U3meHeHna meToankun pa3pelueHusa KoHdnnkTa ksanudukauum,
BHecCeHHble B Bepcuio MogenbHom koHBeHuun OOH 2017 ropa

BBupy pocra 3nmoynorpe6ieHuit BbITeKaloOLIMy 13 MozenbHOM HaoroBoil
koHBeHIuu OOH mbroramm, paBHO Kak U Hayaja CUCTEMATUYECKOV OOpPbOBI
IIPOTUB Pa3/INYHBIX BUJOB YKIOHEHNIT OT HAJIOTOOOIOXKEHM s, B IIOCTIE{HIIE TO/IBI
Haspera HeOOXOAVIMOCTD IIepecMOTpa Psifia IOMI0XKEeHUIT 00eUX MOJIe/IbHBIX KOH-
BeHuit (1 OOH, n O3CP). 9T0 OTHOCUTCS U K IIPeCeYeHNIO IBOMTHOTO HEHAIO-
roo0/I0>KeHNs, U, B YACTHOCTH, K paspabOTKe YHMBEPCATbHBIX 3allMTHBIX MeXa-
HI3MOB ITPOTUB BO3MOXXHBIX 91M30/10B ¢ KOH(IMKTOM KBanudukanuii. Vitorom
OypHOII IIPaBOTBOPYECKOJI AeATETBHOCTY SIBUIACh HOBas Bepcus MopenbHoI
kouBeHIy OOH, npunsaTas B anpene 2017 ropa’’.

Kak u npenpigymune Bepcuy Mojie/IbHOI KOHBEHIINY, HbIHEIIHAS TPAKTOBKA
INAHHOTO MPAaBOBOTO JNOKYMEHTA Maj0 OT/IMYAETCA OT aHAJIOTMYHOM TPAaKTOBKU
Mopenproit koHBeHIIMM OICP. K coxanennio, CTOUT OTMETUTD, YTO IIPOUCXO/ -
I1asi B MMPOBOM Ha/IOTOBOM COO0IIeCTBe B IIOC/IEHIE TO/IbI OJTHOCTOPOHHSISI M-
HepaTUBM3aLMs HAJIOTOBBIX HOPM He 00OIIIa CTOPOHOI ¥ MICKOMBIN JOKYMEHT.
['TaBHBIM TPOSB/IEHMEM 3TOTO SB/IAETCSA NpUAaHME 0053aTebHOTO XapakTepa
UMMIIJIEMEHTUPOBAaHHOMY paHee 13 MopenbHol koHBeHII O9CP B KOMMeHTa-
puit kK Mopenbnoit kousennuyn OOH mpasBunty 0 BO3MOXXHOCTM CMEHBI METOJA
HAJIOTOBOTO OCBOOOXK/IEHNsI HA METO/] HAIOTOBOTO 3aveTa. Takum 06pasom, mpo-
TYBOpeYalliasi OCHOBaM 1 BCeoOIell KOHIIEMIMY JaHHOTO IIPAaBOBOTO JOKYMEHTa
HOpMa npuobperna 00s13aTe/IbHBIN XapaKTep 1 HalllIa 3aKpeIlUIeHlie B YeTBEPTOM
a63arie ct. 23A KonBennun®. [laHHOe MpaBMIO HAIIIO OTPa)KeHeE Y B KOMMEHTa-
pusix kK Mopenbroit kousenu OOHY, koTopast TakKe ieKIapupyer yxxe 0053a-
menvHblll XapaKTep IMPYMeHEeHMs IPaBUIa «CMEHbI» HaJIOTOBOTO OCBOOOKIEHNS
Ha METOJ] HJIOTOBOTO 3a4eTa. [[/Is1 3TOr0 JOCTaTOYHBIM CYUTAETCS (HAKT TOTO, YTO
BO3HUKIIIAA B pe3y/bTaTe HEIIPMMEHEeHNsA APYToil JOrOBAPUBAOLIEIICS CTOPOHOI
CBONX HAIlYIOHAJIbHBIX HAJIOTOBBIX HOPM, IIpo61eMa KOHGINKTA KBaIVPIIKALIVit
3VDKJUTCST Ha 3aKOHOZIATe/IbHO HeOOOCHOBAHHBIX HAJIOTOBBIX JIBroTax. Ipyrumm
C/I0BaMIU, IpY 3aBeIOMOM HeIPMMEHEHUM JOTOBapMBaollelicsl CTOPOHOI! IIpaBa
Ha HaJIOT000/I0)KeHNe TOXOI0B Hepe3yIeHTOB BBUALY ONIpe/ie/IeHHBIX IIONTIKO-

%7 Available at: http://www.un.org/esa/ffd/events/event/fourteenth-session-tax.html (mara o6pare-
Hust: 10.06.2018)

3% UN-Committee, E/C.18/2014/CRP.10. P. 12; UN-Committee, E/2014/45-E/C.18/2014/6. P. 58.
3 UN-Committee E/C.18/2014/CRP.10. P. 17-18; UN-Committee, E/2014/45-E/C.18/2014/6. P. 58.
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IIPaBOBBIX COOOpa>keHMiT*’ IpUMeHeHMe OTPaHNYMTETbHOTO IPaBMIa U3 HOBO-
BBeJIEHHOI cT. 23 A Mojie/TbHOI KOHBEHI[MY HEBO3MOXKHO!,

CTOuT OTMETUTD, YTO, HECMOTPS Ha NIpYUJIaHe JAHHOI IPaBOBOII HOpMe 00s1-
3aTeJIbHOTO XapaKTepa, ee BHepeHe B KOHBEHIIMIO COPOBOXKAANOCHh KPUTUKOI
co cropoHbl MHOTMX 4ieHOB Kommrera. Tak, yIBep>Xaanoch, 4To dakTmieckoe
OCTaBJIeHVe BO3SMOXKHOCTY CTPaHe, YbJIM Pe3VIAEeHTOM SIB/ISETCS HA/IOTOIUIATENb-
I[VIK, MEHATb METOJ] HAJIOTOBOTO OCBOOO>K/IEHMsI Ha METO/] Ha/IOTOBOTO 3a4yeTa He
CIIOCOOCTBYeT PasBUTMIO MHBECTUIIOHHOTO ITOTEHIMaa J{OTOBapMBaIOIeics
CTpaHBI, B KOTOPOII OBV TeHepMPOBAHBI TOXOABI Hepe3uaeHToB. Hapany ¢ atum
1o7;00HO€e OrpaHNYeHNe BO3/IEICTBYET aryOHbIM 00pa3oM 1 Ha CaMMX MHBECTO-
POB, YMeHbIIas 3apabOTaHHYI0 UMM PaKTUIECKYIO YUCTYIO PUObIIb. B fanHOM
Clry4ae eHCTBEHHOI CTOPOHOIA, IIOTYYaroLiell SKOHOMUYECKYIO II0/Ib3Y OT IIPU-
MeHEHMI 9TOTO IIPaBWJIa, BBICTYIIAET /MIIb JOTOBAPMBAIOIASACSA CTOPOHA, B KO-
TOPOJI HAJIOTOII/IATEe/IBIUK SIBJIIETCS PE3ULEHTOM, MO0 eli OCTaB/IsAeTC sl BO3MOX-
HOCTb JOIOTHUTE/IBHOIO HAJIOTOBOTO OOOTall[eHMs IIOCPefiCTBOM COXpPaHEHNUs
IpaBa Ha HAJIOTOOO/I0)KeHIe MHOCTPAHHBIX TOXO/I0B CBOMX PE3N/ICHTOB.

Haunas — cnpasednueas Ha 6327150 asmopa — KPUTHUKA ObUIAa IPUHATA BO
BHMMaHIe TIPU COCTaBJIeHUM TMOCTIeHell pefaKIuy yeTBepToro absama cr. 23A
KOHBeHIuN. TaK, I/11 MMHMMU3AIVV BO3SMOXKHBIX HETaTVBHBIX ITOCTIEACTBUI MC-
cefyeMoit 1paBoBoil HOpMbl Komimccusa BHecnma OoroBopky® o HenpumeHeHuu
JIQaHHOTO IIpaBI/Ia B TeX C/Iy4asx, KOIJa JOrOBapMBaIOLIasICsd CTOPOHA-MCTOYHMK
3aBeJIOMO He o0Jarasa HepesyuieHTa HAaJTOTOM C IeHepPMPYeMOi UM NPUOBUIN.
B paHHOM C/Iy4ae OCHOBOIIOJIATAIONLIYI0 PO/Ib UTPAET JIETa/JIbHOCTh IO0OHOTO
pOfia JIBrOT, KOTJia TOCYAAPCTBO, VICXOAA 13 (UCKAIbHBIX MHTEPECOB, MPEAIo-
YNUTAET CMATYNUTDH PEXXVM HAIOTOOOTOXKEHMsI 3aPyOeKHBIX IHBECTOPOB B IIe/IAX
yIy4IilleH)sI 5KOHOMMYECKOTO K/IMMaTa B CTpaHe™.

IIpumep 6

B kauecmee npumepa nodo6Ho20 poda cryuaes 8 omeuecteeHHOM Npase Mox-
HO npusecmu 0mka3 gedepanvHovlx PUCKATLHBIX OP2AHOE OM C80€20 NPA6a HA HA-
71020007103CeHUe 8 OMHOUEHUU Pe3UOEHIN08, OCYU4ECTNBAIOULUX C8010 NPeOnPUHU-
MAmenveKyo 0essmenvHOCMo 8 c60600HOM nopmy Braousocmox™®.

40 UN-Committee, E/C.18/2014/CRP.10. P. 11.

4 TIpuMedaTenbHO, 4TO (HAKT IPUMEHEHNS K JOXOfaM Hepe3U/IeHTOB 3aKOHOATe/IbHO 0O0CHOBAH-
HBIX HaJIOTOBBIX JIBIOT BCE PABHO OyfieT IPMBOANTD K CUTYALUM ABOIHOIO HeHamoroobnoxenus. Cm.:
Tuoupum B. Ykas. cou. C. 24-31.

# UN-Committee, E/C.18/2014/CRP.16. P. 7-8.
# Department of Economic & Social Affairs. United Nations Model... P. 326.
# UN-Committee, E/C.18/2014/CRP.10. P. 15.

# Cr. 19 ®enepanproro 3akona ot 13.07.2015 Ne 212-03 «O cBobogHOM nopre BragmBocTok» ¢ 01-
ChITKOI K 1. 4 cT. 284 Hamorosoro Kopnekca Poccun ot 05.08.2000 Ne 117-D3.
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ITpaBOBBIM MOC/IECTBYEM JAHHOJ OTOBOPKU SBJIAETCA HEBO3MOXXHOCTD CMe-
HBI METOJia IIpecedeHNs JBOVIHOTO HAlIOT000/I0KEHNs JOrOBapUBAIOLIENiCs CTO-
POHOII TIpY 3aBEJOMOM OTKase OT IIPMMeHEeHsI HAIOTOOOI0XKEHMsI CTPaHO-1C-
TOYHMKOM JIOXOZIOB. Takum 06pasoM HOCTUTaeTcsi KOMIIPOMUCC IO BOIPOCY O
pasjeneHny Ha/JIOTOBBIX IIOTHOMOYMIT (PVIHAHCOBBIX OPTAaHOB JBYX HOTOBapyuBa-
IOIIVXCSI CTOPOH.

3aknoyeHue

[TpaBoBas olleHKa BHECEHHBIX IyHKTYaIbHBIX I3MeHeHMiT B MoJie/TbHYI0 KOH-
BeHino OOH sBnseTcs MOBONIBLHO CIOXKHOM mumeMMoi. HecoMHeHHO, caMoO O
cebe OOHOBJIEHNE IPABOBOTO JOKYMEHTA B LIeJ/IAX €r0 CBeJIeHVsI K COBPEMEHHBIM
HaJIOTOBBIM CTaHAPTaM SBJIAETCS IIOIOKUTE/IbHBIM (PakTOpoM. II0CKOIBKY B BbI-
IIeONCAaHHOM IIpoljecce MOIePHM3ALNY KPACHOI NMHMeN POXOAUT TeMaTuKa
00pbOBI C METOMIKAMY YK/IOHEHUI OT HaJIOT000/I0KeHIsI, 3HAYMMOCTD IIO00OHO-
ro pojia 0OHOB/IEHNTT Ype3BbIYaiiHO BemKa. [Ipu aToM ¢ hprHaHCOBOIT TOYKM 3pe-
HUA 3aKpelnieHHble B MopenpHOol KoHBeHIY OOH monosxeHns crnoco6CTBYIOT
emié 6ojiee BCeCTOPOHHEMY OXBAaTy HaJIOTOBBIMIU OpPTaHaMM JOTOBAaPMBAIOLINXCS
CTOPOH Jl0Cejie He OTPEryIMPOBAHHbBIX HA/JIOTOBBIX CY4aeB, YTO B MEPCIIEKTNBE
YBEIMUYUT HAJIOTOBbIE IIOCTYIITIEH) S B TOCYJAPCTBEHHYIO Ka3HYy.

OpHako IpY JeTaJIbHOM MU3y4eHUM IPoO/IeMaTVKM O4YEeBMIHBIM CTaHOBUT-
¢ GaKT, YTO MOCTY/AThl, 3aKpeIIeHHble B MOC/IeHel pefakiuy KoHBeHIVM, B
OOJIBIIMHCTBE HE OT/IMYAIOTCS HOBU3HOI IOAXOfA K IpobieMaM (B 9aCTHOCTH,
K mpobreme KOHQMUKTa KBanuduKaiuii), mpejinaras BMeCTO 9TOTO OTBET, Ha-
nrefmunii orpaxkenne B Mopenbaolt kouBeHy OICP. IlpeniaraeMblit B HOBOI
Bepcun MopenbHoll konBeHun OOH mopxon B MeHblIell CTeNIeHM Y4UTbIBaeT
cTpeM/IeHVsI U (PMHAHCOBBIE IHTEPEeChI JOTOBAPUBAIOLIEIICS CTOPOHBI-VICTOYHMKA
IOXOfia, PABHO KaK 1 MHBECTOPOB, IPOTUBOIIOCTABIIAS IM HA/IOTOBbIe HTEPEeCh
MIPOTUBOIIOJIOKHO CTPAaHbI-Pe3N/I€HTa.

He coBcem moHATeH TakXe MeXaHMU3M, Ha OCHOBE KOTOPOTO OffHa JIOTOBapy-
BAIOLIAsICs CTOPOHA CMOXKeT KIaccuUIMpOBaTh IIPeJOCTaB/ICHHbIE PE3NIECHTY
HaJIOrOBbIE JIBTOTHI B IPYTOJl CTPaHe B KauyeCTBe «3aKOHHBIX». OCOOHAKOM CTOUT
BOIIPOC 00 OT/IeJIEHNN «3aKOHHBIX» HAJIOTOBBIX JIBIOT OT MICKYCCTBEHHO IpMO0-
pPETEeHHBIX aHA/IOTOB, IIPYU IOMOINM KOTOPBIX ObI/Ia ONTMMU3MPOBAHA HAIOr00-
Onaraemas 6asa B Jpyroil JOroBapUBaIOLIeiicsi CTOpOHe. [laHHBIT BOIPOC UTpaeT
BO)XHYIO POJIb IIPU MAEHTU(UKALMY HAJIOTOBBIMU OpraHamyu (pakTa JBOIHOTO
YK/IOHEHMsI OT HaJIOTOOOI0XEeHNA TIOCPeiICTBOM MeToa KOH(IMKTa KBanuguka-
uuit. Ha nmpakTuke mosydeHne mogo6HOT0O pojia HaIOTOBOI MHGOPMALIUY O fieii-
CTBYIOILMX B CTPaHe-MCTOYHMKE JOXOJOB JIbIOTaX CONPSKEHO C MPOJO/KUTE/b-
HBIMU BPeMEHHBIMU M3fiep>KKaMM. VIcXopsa 13 3Toro, HajoroBble OpTaHbl B IieAX
ONTUMM3ALNN CBOEI IeATeIbHOCTU MOTYT 3aBeJJOMO OTKa3aTb Pe3UJeHTy B Me-
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TOZle HaJIOTOBOTO OCBOOOXKZIEHA C YC/IOBYEM IIepecyeTa ero HajoroobmaraeMoin
0a3bl TPV COOTBETCTBYIOLIEM 00BSICHEHUY HAIOTOBOI JIBTOTHI IPYTOI CTOPOHOI!
y>’Ke CO CTOPOHBI HA/IOTOIIATe/IbIMKA. DTO, B CBOIO O4Yepe/ib, MOKET IPUBECTH K
HEIOCPe[ICTBEHHOMY OCYILeCTB/IEHIIO HBECTOPaMI TeX 3afiay, KOTOpble NOJDK-
HbI OBITH pellleHbl Ha/IOTOBBIMY OpraHaMy 00eVX CTOPOH ITOCPeCTBOM KOOPAM-
HYPOBAHHOI CHCTEMBI TIepefiauy HaJIoroBoil MH(OpMaIim.

Takum 00pasoM, HECMOTpPsI Ha IOIOXKUTENbHBIN B 1[eIoM 3¢ deKT s pas-
perreHus mpobieMbl KOH(IMKTa Ha/IOrOBOI KBamudukaunmu, Gakrudyeckas pe-
anmmsanyusA BHeCeHHBIX B MojenbHyo Hamorosyw KoHseHumo OOH or 2017
rofia M3MEeHEHMUI! BbI3bIBAaeT PsJ BOIPOCOB IIPAKTUYECKOIO Xapakrepa. PeHosa-
VIS JAaHHOTO IIPaBOBOTO JOKYMEHTa CIIOCOOCTBOBAala OTOXKIECTBJIEHUIO ee Me-
TOAMK IO IPEOHOIeHNI0 KOH(IMKTa KBamnUKaIyil ¢ aHa/IOTUYHBIMY HaJIOTO-
BbIMU MHCTpyMeHTaMu u3 MopenbHoit kouBeHnun O9CP, 4To B mepcreKkTnBe
MOXXET JINIIUTD ee CTaTyca aIbTepPHATUBHOTO HAJIOTOBOTO I0TOBOPA, CTABAIIETO
Ha NepefHMII IUTAH MHTepechl pa3BMBaOIMXCA cTpaH. HakoHel, mpolieccel fie-
MHTePHALVIOHA/IN3ALMY, HalleAllle OTpaXKeHle B COBPEMEHHOI CUCTeMe MeX-
IYHAapOJHOTO HA/JIOTOBOTO IIpaBa’®, 3HAUMTEIBHO 3aTPYAHAIOT BO3MOXKHOCTD
PacIpoCTpaHeHNs NAHHOJ HA/IOTOBOJ KOHBEHLMM B OTHOIIEHUAX MEXAY pas-
BUBAIOLIVIMICA ¥ Pa3BUTBIMM CTpaHaMu. Bce 9T pakTophl CTaBAT aKTya/lbHOCTD
JIaHHOTO IIPaBOBOTO IOKYMEHTA, @ PABHO I ee METOMbI IPe0j0IeHN s KOH(IIKTA
HAJIOTOBBIX KBa/IMQUKaLmii B 6/ypKariieM 6yayiieM Iof, BOIIPOC.
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Abstract

Despite the positive influence on the economies of developed and developing countries,
cross-border economic activities of subjects of tax law promote to the emergence new
challenges and hitherto novel problems in the branch of the international tax law. In this
path, the dilemma of double non-taxation that is based on the fact of negative conflict of
tax qualification became one of the main problems of modern international tax law. The
fight against provision of such kind of illegal tax benefits have a double nature: on one side
this fight is conducted by the countries at the local level by introduction of new punctual
anti-abuse rules; on the other side organizations such as the Organization of Economic
Cooperation and Development (OECD) and the United Nations (UN) separately combat
against conflict of tax qualification at international level. In this regard, international
acceptable instruments of combating such as treaties for the avoidance of double taxation
receive the main role at the subnational level. Notwithstanding quantitative superiority
of the agreements based on model tax convention of OECD, nowadays a similar model
tax convention, drafted by UN, plays an important role for developing countries. This
article deals with the theoretical and practical emergence aspects of conflict of tax
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qualification, as well as with the relevant methods of fighting against the above-stated
tax phenomenon in the UN model tax convention. The research was aimed at the analysis
of the rules directed at suppression of conflict of tax qualification. For more detailed
acquaintance with the features of the mentioned above convention, this article gives
short historical outline concerning stages of development of United Nations model tax
convention and regarding the main ways and means of overcoming a problem of double
taxation. With thorough research of protective mechanisms against the conflict of tax
qualification, the comparative analysis of the previous and current rules of the convention
regarding mentioned tax phenomenon was carried out. At last, the final part of the article
is providing legal appraisal of the current rules of mentioned convention concerning the
raised questions and summarizing the results of research.
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ﬂ[@@@ XXYPHAJ BbICLUEW LUKOJIbl 3KOHOMUKM

XKypHan yupexaeH B Ka4ecTBe ne4yaTHoro opraHa
HaumoHanbHOro nccnenoBarenbCckoro yHmeepcuTeTa «Boicuen
LLIKOJIbl 9KOHOMMKM» C LENbio paclumpenus yyactma HAY

BLLI3 B pa3sutm NnpaBoOBOI HAyKn, B COBEPLLUEHCTBOBAHUN
lopuanyeckoro obpasoBaHus.

MaeHble 3apauun:

CTUMYNIMPOBAHNE HAaY4HbIX ANCKYCCUM
OI'Iy6J1VIKOBaHVIe mMartepumanoB no Hanbonee aKTyaJibHbIM
BOMpocam npasa

copelicTBme pedopme opnanyeckoro obpasoBaHus,
pa3BuTUIO 06pa3oBaTesibHOro NpoLecca, B TOM Y1cne
pa3paboTke HOBbIX 06pa30BaTesbHbIX KYypCOB
YKpenneHne B3anMOLENCTBUS MexXAay y4eOHbIMN

1 Hay4HbIMK nogpasaenennavmm HAY BLUD

y4yacTve B pacLUMpeHNn COTPYLHMYECTBA POCCUNCKIMX
1 3apyOEeXHbIX YYEHbBIX-IOPUCTOB U NpenoaasaTenei
BOBe4YeHne MoJIo4bIX YHEHbIX 1 npeno,u,aBaTenePl

B HAY4HYI0 XM3Hb 1 NPpodecCcnoHanbLHoe coobLeCTBO

OopraHm3aums KpyrbiX CTONOB, KOHPEPEHLMIA, HTEHWI
1 VIHbIX MEPONPUATUIA

OCHOBHbIE TEMbI:

[MpaBoBas MbICb (MCTOPUSA 1 COBPEMEHHOCTD)

MopTpeTbl y4eHbIX-IOPUCTOB

Poccuiickoe npaBo: COCTOSIHME, NEPCNEKTMBLI, KOMMEHTapumn
CynebHas npakTtnka

[paBo B COBPEMEHHOM MUpE

Pedopma topmanyeckoro o6pa3oBaHns

Hay4Has xn3Hb

JINCKYCCUOHHBIN KNyo

PeueH3unun

XKypHan paccuuTtaH Ha npenogasaTenen By30B, aCnMpaHToB,
Hay4HbIX PaBOTHMKOB, SKCNEPTHOE COOOLLECTBO, MPaKTUKYIOLLLX
IOPUCTOB, @ TakXe Ha LUMPOKUIA KPYr YuTaTenen, MHTepecyoLmxcs
COBPEMEHHbIM MPAaBOM U €ro B3aMMOLENCTBUEM C BKOHOMUKOWN.
«[TpaBo. XXypHan BbiCLUen LLKOSIbl SKOHOMUKM» BKJTIOYEH

B NepeyveHb BeAyLLMX POCCUNCKUX PELEH3VNPYEMBbIX

Hay4HbIX XXyYPHaN0B 1 U34aHUN, PEKOMEHO0BaHHbIX BbicLuen
aTTecTauMOHHOM kKomuccurein MmuHobpHaykm Poccum ans
ny6MKaLLMM OCHOBHbIX HAYYHbIX PE3YNbTAaTOB ANCCepTaLmii

Ha COMCKaHWE y4eHOWN CTeneHn AOKTOpa 1 KaHanaaTa Hayk

no HanpasneHuio «l0pucnpyaeHLms».

XKypHan BbIXOAUT Pa3 B KBApTasl 1 pacnpoCTpPaHAEeTCs
B Poccuu, ctpaHax CHI™ n ganbHero 3apybexbs.

XypHan Bxoaut B Web of Science Core Collection Emerging
Sources Citation Index, Russian Science Citation Index
(RSCI) Ha 6a3e Web of Science.

KypHan Bkto4eH B cneayowme 6a3bl AaHHbIX:

KnbepnenuHka, HeinOnline, Ulrichsweb, Open J-Gate, Gale



ABTOPAM

TpeboBaHWs K 0pOPMIIEHUIO TEKCTA CTaTeM

MpencraBneHHble CTaTbM [0JKHbI ObITbh
OpUrnMHasNbHbIMU, HE ONYyOMKOBAHHBLIMU pa-
Hee B APYrvx neyvarHbix nsapgaHusx. Cratbu
[OJKHBI ObITb akTyasibHbIMK, 061aaaTe HO-
BU3HOWN, CoAepXaTb BbIBOAbI WCCNenoBa-
HUSA, a TakXXe COOTBETCTBOBATb YKa3aHHbIM
HUXe npasunam opopmieHus. B cnyyae He-
Haanexaliero oopMIeHUst CTaTbM OHa Ha-
npaefiseTcs aBTOpy Ha A0paboTKy.

CtaTbsl NpencTaBNseTCA B 3J/IEKTPOHHOM
Buae B popmare Microsoft Word no agpecy:
lawjournal®@hse.ru

Apnpec pepakunm: 109028, Mocksa, b. Tpex-
CBATUTENbLCKNI Nnep, 3, od. 113

Pykonmncu He Bo3BpaLlaloTCs.

0O6bem cTaTbu
O6bem cTateli oo 1,5 ycn. n.n., peueHsanin —
no 0,5ycn. n.n.

Mpwu HaGope TekcTa HeoOXOAMMO UCTOSb-
3o0Batb WpUPT «Times New Roman». Paamep
wpudTa 19 OCHOBHOIO TekcTa ctarten — 14,
CHOCOK — 11; HymMepauus CHOCOK CMJIOLLHAs,
nocTpaHnyHas. TekCcT neyaraeTcs 4epes
1,5 nHTepsana.

Ha3BaHue cTtaTtbu

HasBaHue ctatby NPMBOAUTCS Ha PYCCKOM
N aHMMUNCKOM A3bIKe. SarnaBme OOJI>KHO
ObITb KPATKUM 1 UHDOPMATUBHbBIM.

CBepeHus 06 aBTOpax
CsefieHnsi 06 aBTOpax NPUBOAATCS Ha pyc-
CKOM U aHIMIMNCKOM A3blKax:

+ damMunms, nms, OTYECTBO BCEX aBTOPOB
MOJIHOCTbIO

* MOJIHOE Ha3BaHWe opraHn3auun — MecTa
paboThl KaXKA0ro aBTopa B UMEHUTEIbHOM
nazexe, ee NnoJsHbIN NOYTOBLIV agpec.

* JAOJIKHOCTb, 3BaHME, ydeHas CTeneHb Kax-
[0ro aBTopa

* agpec 9NeKTPOHHOM MoYTbl AN KaXA0ro
aBTopa

AHHOTaUuNA

AHHOTaLMSA NPeaOCTaBIAETCA HAa PYCCKOM U
aHIMMINCKOM s13blkax 06bemom 250-300 cnos.
AHHOTaALMSA K cTatbe A0JKHA ObITb NOrMy-
HOW (cnepoBaTb NIOMMKe ONUCAaHUS PE3yib-
TaTOB B CTaTbe), OTpaXaTb OCHOBHOE CO-

nepxaHue (npeamer, Leb, MeTOA40N0MMIo,
BbIBOAbI MCCNEnoBaHNS).

CeepeHusd, cogepikawimeca B 3ariaBum
cTaTbM, He [0JIXKHbI MOBTOPATLCH B TEKCTE
aHHoTauuu. CnepyeT wnasberarb JNNLLHUX
BBOOHbIX dpa3 (Hanpumep, «aBTop CTaTby
paccMaTtpuBaeT...»).

Uctopunueckue cnpaBKu, €C/IM OHU He
COCTaBMSIOT OCHOBHOE cofepXaHue A0Ky-
MEeHTa, onucaHue paHee onyoINKOBaHHBLIX
paboT 1 0OLIEN3BECTHbIE MOJIOXEHUSA, B
aHHOTaLMWN He NPUBOAATCS.

KnioueBble cnoBa

KntoyeBble cnoBa NpmMBOAATCS HA PYCCKOM U
aHIMIMNCKOM A3blkax. Heobxoaumoe konuye-
CTBO KJIIO4EBBIX CIOB (CMOBOCOYETAHUIN) —
6-10. KntoueBble crnoBa wUnn CnoBocoveTa-
HUS OTOENAITCS OPYyr OT Apyra TO4YKOW C
3anaTon.

CHoCKM

CHOCKM NOCTPAHUYHBIE.

CHocku odopmnsiotcs cornacHo FTOCT P
7.0.5-2008 «Cucrtema ctaHOapToB MO WH-
dopmaLmn, BUBANOTEYHOMY 1 U3OATENIbCKO-
My peny. bubnunorpaduyeckas ceoinka. 06-
e TpeboBaHNs 1 NpaBuia COCTaBIEHUS»,
yTBEpXAeHHOMY DenepasibHbIM areHTCTBOM
Mo TEXHMYECKOMY PETYIMPOBAHNIO N METPO-
norun. MoapobHas nHbopmMaums Ha cante
http://law-journal.hse.ru.

TemaTuyeckas pyopuka
Ob69a3aTenbHO — KO, MexayHapoaHOM Kiac-
cndwunkaumn YOK.

Cnucok nutepartypbl

B KOHLLe cTaTby NPUBOAMTCS CAUCOK NnTe-
patypbl. Cnucok crnegyetT opopmasTb Mo
rOCT 7.0.5-2008.

CtaTbu peueH3upyloTcs. ABTOpam npe-
[OCTaBNSETCH BO3MOXHOCTb O3HAKOMUTHLCA
C coaepxaHvem peueH3un. Mpu otpuua-
TENbHOM OT3bIBE PELLEH3EHTa aBTOpy npe-
A0CTaBNAEeTCAa MOTMBMpOBaHHbIVI OTKa3 B
onybnnkoBaHMn matepuana.

Mnata ¢ acnupaHTOB 3a NyGaMKauuio py-
KOMMcen He B3aNMaeTCs.
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