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npaBonaﬂ MbICJib: MCTOPUSA U COBPEMEHHOCTb

NMpaBoBOE NPOCTPaAHCTBO:
paBHOBeCcHe U OTKJIOHEeHUSA

0.A. Tuxomupos

npodeccop, 3aciyXeHHbIn aeatenb Hayku Poccuiickoin denepaunn, ampektop MHctutyTa
npaBOBbIX NCCEeLO0BAHUA HalMoOHanbHOro CCNenoBaTenbCKOro yHmBepcuteTa «Boicwas wko-
n1a 9KOHOMUKW», OOKTOP topuandeckmux Hayk. Agpec: 101000, Poccuiickas dPepepauyms, Mo-
ckBa, MacHuukas yn., 20. E-mail: utikhomirov@hse.ru

AHHOTaALMA

B coBpeMeHHOM MMpe MPOUCXOANAT KPYMHbIE N3MEHEHUS B CUCTEMAxX U METoAax NPaBOBOro peryauv-
poBaHus. [NpaBo He yTpayMBaeT CBOEWN PO U CTAHOBUTCS eLle 6051ee MOLLHBIM MEXaHU3MOM Perynm-
poBaHua 1 GOPMUPOBAHNS HOBbIX COCTOSIHWMIA B OOLLLECTBE 1 rocyaapcTee. Bo MHOrom aTo CBSI3aHO C
MCNOJIb30BAHMEM MOHATUS «MPABOBOE MPOCTPAHCTBO», KOTOPOE NO3BOJISIET OTPA3MTb NPOLLECCHI rnoba-
nn3aumn 1 yKpenneHns cyBepeHnTeTa rocyaapcts. C ero noMOLLb0 NOSBASETCH BO3MOXHOCTb aHau-
3a HOBbIX Cep NPaBOBOro PEryMpoBaHNS C MOMOLLLbIO PA3HbIX MPABOBbLIX PEFYISTOPOB U COXPaHEHUS
CTabunbHOCTU 1 TMBKOCTN NPaBOBLIX FPaHuL,. B cTaTbe paccmaTpuBaloTCsl BUAbI MPABOBbLIX MPOCTPAHCTB
(aKOHOMMYECKME, NHPOPMALIMOHHbBIE 1 AP.) U BO3HMKAIOLLME NPU 3TOM CNOpPHbIE BONPOCHI. PackpbiBa-
€TCS NPOLLECC PA3HOBEKTOPHOIO Pa3BuTUS NMPaBa, Koraa BMeCTO O4HOMEPHOIO Pa3BUTUS UMEET MECTO
BNIVISIHME TakMX BEKTOPOB, Kak NOABMXHas cdepa u 06bemM NPaBOBOro PeryanpoBaHunsl, MHOrOypOBHe-
BOCTb, MHCTUTYLIMOHANN3ALMS U TEXHU3AUUS, Pa3pbiBbl MEXAY NPaBOTBOPYECTBOM 1 NPABOMPUMEHE-
HueM. B dokyce MHOrOMEpPHOCTM HaXOAATCS NCXOAHbIE KOPPENALMU MEXAY HALMOHANbHBIMU MEXAy-
HaPOAHbLIMW aKTaMu, NoKaausaLmen n camoperynmposaHneM. HopMaTrBHbI MOTOK COMPOBOXAAETCS
XaO0TUYECKMMM NMPABOBLIMU SIBAEHUSIMU, Pa3pyLLAIOLLMMY NPABOBOE MPOCTPAHCTBO. OTO nobyxaaeT
1cKaTb CNOCOObl B3aMMHOMO BAMSIHUS HALMOHANBHOIO U MEXAYHapOLHOro NpaBonopsiaKoB, HAX0AUTb
NPOTUBOAENCTBME HACUNIO N YKPEMIATb MEXaHN3MbI COrnacoBaHms. Mnponopsifnok 1 oCHoOBa npasa
dopMUpYIOTCS B TPYAHBIX YCI0BUSIX COTPYOHNYECTBA U NPOTUBOCTOSHUS Pa3HbIX COLManbHbIX cui. Cy-
LLLECTBYIOT Pa3Hble NO3MLLMM NO MOBOAY MPABOBOro Nopsiika U MMPOBOro nopsiaka. Mo HalemMy MHeHMo,
HaUMOHAsbHbIN NPaBOBOW MOPSILOK CTPOUTCS HA OCHOBE KOHCTUTYLIMOHHBIX MPUHLMMOB 1 OTPaXaeT cTe-
NeHb YCTONYMBOCTUN KOHCTUTYLIMOHHOIO CTPOS, KOTOPAs COAEPXUT Kak 0bLLLe4enoBeYeckme LeHHOCTU 1
BEPXOBEHCTBO NPaBa, Tak N HALMOHANbHbIE LLEHHOCTU U MeHTanuTeT. [1pn 9TOM HaLLMOHabHbIV NOPSA0K
CNY>XUT COCTaBHOM YaCTbiO MMPOBOIO NPaBOMNopsiaKa Ha OCHOBE: MPU3HAHMS 06LLLEYENTOBEYECKMX LIEH-
HOCTEW; COrNMacoBaHHOIO peLleHus rMmobanbHbix NPobaeM (COTPYAHNYECTBO CTPaH, COXPaHEHME KMMa-
Ta, 6€30MacHOCTb, 06LLME PECYPChI NMIAHEThI, KAYECTBO rOCYAAPCTBEHHOIO yNpaB/eHns, AEMOKPATUS,
60pbba ¢ koppynumeit); banaHca NHTEPECOB CTPaH PEMMOHOB, MIAHETLI M COOTBETCTBYOLLMX NPaBOBbIX
NPOCTPAHCTB; YCTOMYMBOCTU MHCTUTYTOB FOCYAAPCTB Y MEXAYHAPOLHbIX UHCTUTYTOB; MUPHOIO paspe-
LLIEHMS CMTOPOB U KOH(NKTOB.

KnioueBble cnoBsa

npaso, NPaBOBOE PEryInpoBaHne, NPaBoBbIE PErynsTOPbl, PA3HOBEKTOPHOCTb, KOIM3UN, MHOTOYpPOB-
HEeBOE perynnpoBaHve, NPaBoBOe NPOCTPAHCTBO, NPABOBbLIE MPaHNULLbl, MUPONOPSAAOK.

Bubnunorpaduyeckoe onncanune: Tuxommpos KO.A. NpaBoBOe NPOCTPAHCTBO: PaBHOBECUE N OTKJIOHE-
Hus // Mpaso. XypHan Beicleli wkonbl akoHoMukn. 2017. N2 4. C. 4-17.

JEL: K10; YOK: 340 DOI: 10.17323/2072-8166.2017.4.4.17



10.A. Tuxomupos. lpaBoBoOe NPOCTPaHCTBO: paBHOBECHE 1 OTKIOHeHUS. C. 4—17

NMpaBoBoOe n HenpaBoBOe — rae rpaHu?

B TeopeTunueckoM 1iaHe OTedeCTBEHHbIE HAYKM CPABHUTEIBHO HETABHO OOPATHIUCH K [JaH-
HoIT Ipo6iematuke. Jlo OC/IEHEro BpeMeH N IUIIb B MeXXAYHAPOZHOM IIpaBe 6bin paspabora-
HBI TIOJIO’KEHMA O IIPaBOBBIX ACIEKTAX TOCYAPCTBEHHOM TEPPUTOPIM, MOPCKOTO, BO3IYLTHOTO
U KOCMUYECKOTO IPOCTPAHCTB. [0CyapCcTBOBENbI AKTUBHO CTa/IM 3aHMMAThCs IIpobaeMamMu
eIMHOTO MIPOCTPAHCTBA B YCIOBIUSX (eflepaTIBHOrO rocyapcraa. JIpyrie oTpacieBble HayKiu
He [IPUBJIEKA/IN BHUMAaHIE K [Ipo6/ieMaM IIPaBoOBOro IPOCTPAHCTBA, 3aMbIKAsICh B PAMKaX OT-
pacrier 3aKOHOJATeIbCTBA U He BUJIA CBA3€I C MEXXYHAPOIHBIMI ITPAaBOBbIMIL PETyAATOPaMMU
1 HOBBIMU IIOXO/JaM}1 IIPAaBOBOTO PETYIMPOBAHMNSA B YCIOBMUAX BUPTYa/lIbHBIX IIPOCTPAHCTB 1
VICIIO/Ib30BAHMS HOBBIX MH(OPMAIMOHHBIX TeXHOIOTUIT ¥ PA3HBIX IPABOBBIX PEry/IsATOPOB.
«3aragku» MHGOPMALMOHHOTO IIpaBa CTa/li BOSHUKATH Io3Hee. IIpaBo MeHdeTcA. ..

IToxcanyit, B Halllell CTpaHe IEPBbIM KPYIIHBIM MCCIEIOBaHIeM B JaHHON 06/macTu crana
MOHOrpausi COTPYAHMKOB VIHCTUTYTa 3aKOHOJATENIbCTBA U CPAaBHUTEIBHOTO IIPaBOBefie-
Hus'. [IpaBoBOe IIPOCTPAHCTBO IOMYYMIO CUCTEMHBIC XapaKTePUCTUKI B LIEJIOM U IIpUMe-
HITENbHO K pasHbIM cepam 001iecTBa 1 0COOEHHO K AMHAMMKE CTATyca Ye/I0BEeKa M IPax-
HaHMHA. DTOMY HOCTYXXIIO OCBellleHe BOIIPOCOB PasBUTHsI CBOOOJ, deloBeka B OusHece, B
cdepax 06pasoBaHNMs, HAYKM 1 KYIBTYPBI, B COLMAIbHBIX ceTsix. [[larom Breper cTama Takxke
XII MexxnyHapomHas IIKO/MA-IPAaKTUKYM MOJIOZIBIX Y4eHbIX-IopucToB «Kommnosuums mpaso-
BOTO IIPOCTPAHCTBA: [UHAMUKA OOHOB/IeHMs» B Mae 2017 T. Bputu 06Cy>X/jeHbI BOIIPOCHL O
HOBBIX TOPM30HTAX NIPAaBOBOT'O PEryIMPOBaHMA M IPABOBBIX IPaHMIIAX, BUPTYa/lbHbIE BaJIIO-
THI KaK [IPUMep MHHOBALNIL, IIPAaBOBOE IIPOCTPAHCTBO B Chepe SIKOHOMMIECKUX OTHOLICHMII,
«KOUYIOII[IIe» IIPABOBbIE CEMbl, IPABO Ha CBOOOAY MepefBIDKEHIA.

B xope mccnegoBaHuit MOXKHO ObIIO YOEIUTHCS B PAa3IMYHOM OOBEMe IPABOBBIX IIPO-
CTPAHCTB, HOCKO/bKY B MMPE CYLIeCTBYIOT IPOCTPAHCTBA «/I0-IIPAaBOBbIE» 1 «BHE-IIPaBOBbIE»,
HEZJOCTYIHBIE /15 IPABOBOTO PETyanpoBaHus. VI HAOMHNTB O 3a6bITOI TeMe — MeCTa IIpaBa
Cpenu [PYTUX COLMaNbHBIX HOPM. Beib 0ueBMiHa OTPeOHOCTD peryInpoBaHms BHyTpu ce-
PBITOCYZIapCTBA 11 B MEXX/YHAPOJHBIX OTHOIIEHMAX. Hapsmy c mpaBoM #eiicTBYIOT, BO-TIEPBbIX,
MIOJIUTUYECKIE HOPMBI, BO-BTOPBIX, HPAaBCTBEHHbIE, B-TPETbUX, PEIUTHA, B-4eTBEPTHIX, HOP-
MBI CAMOPETY/IMPOBAHNS, B-ILTHIX, TEXHNYECKIIE HOPMBI, B-IIIECTBIX, HOPMBI CAMO00s13aTeNIb-
cTBa. Bce HOpMBI Tak MM MHAYe PEryIMpPYyIOT «3eMHOE», BO3[YIIHOE, MOPCKOE ¥ KOCMIYeCKoe
NIPOCTPAHCTBA, IJIC HeBUAMMbIE ABNeHNs Beenennoii. IIpaBo BcTymaer B pasHble OTHOLIE-
HUA C OPYTMMU HOPMaMM — OHO MX IIPM3HAET, JOIYCKAeT, B3aMMOJIe/ICTBYeT, MCIIOIb3YeT,
3alpentaeT, IPOTUBOJECTBYET, 1 9Ty IMHAMUKY HYKHO MCCTIEI0BATh.

Kak ke onpefiennTh IpaBoBO€ MPOCTPAHCTBO? ITO NPU3HAHHAA U PErynnpyeMas IpaBoM
cdepa >Ku3HeEATETBHOCTI JIIOfIeil, OPTaHUS3ALUIT U TOCYAAPCTB. /s MpaBOBOrO MPOCTPaH-
CTBa XapaKTepHbI C/IEAyIOliNe IPU3HAKI: a) COIIacue CyOBEeKTOB IIpaBa AEiCTBOBATH B 00-
IUX MHTepecax; 6) obIye Lenu U 3aadl B PETYINPyeMOlt )XU3HEesATeIbHOCTY; B) MPUH-
LIUIIBI IeSITe/IbHOCTH JIIOfiell, OPTaHM3alMIl ¥ TOCYIAPCTB; I) YCTAHOB/ICHHbBIE CTAOV/IbHBIE 1
[O/{BYDKHbIE IIPABOBbIE I'PAHY; i) HA/IMYME MEXaHM3MOB OOeCHedeHus: U 3alUThl eAMHOTO
IIPaBOBOTIO IPOCTPAHCTBA.

Vcnonb3oBaHye MOHATHUS «IPAaBOBOE IPOCTPAHCTBO» MO3BOJISIET IIyO)Ke MOHATh MeXa-
HI3M IIPaBOBOTO PETY/IMPOBAHNA M €70 MHOTOYPOBHEBbIN XapakTep. [IpuBbIYHOE COOTHOIIIE-
HIe IIPABOBBIX AKTOB BHYTPM 1 BHE CTPAHBI He IIO3BOJISIET BBIABUTH MHOTHE CIIOCOOHOCTI
IIPaBOBBIX PETY/IATOPOB U Pa3HOOOPa3HbIe COLMAIBHO-IIPABOBbIE CTATYCHI ¥ POJIN JIIOfET, Op-

! TIpaBoBOe IPOCTPAHCTBO 1 Yenosek. M., 2012. C. 18.



I'IpaBOBan MbICJIb: NCTOPUISI U COBPEMEHHOCTb

TaHU3ALUI U TOCYAAPCTB B Pa3/INIHbIX IIPABOBBIX PEXXMMAX. 31eCh IPONCXOINT IepecedeHne
peI‘yIIHTOpOB HyTeM IIOABVXHOTO COOTHOUICHMA HAIIlMMOHA/TbHBIX, Me)KHYHapOHHO—HpaBOBI)IX
HOPM ¥ MHBIX COLVIA/IbHBIX peI‘y}IHTOpOB.

Beigenum criepyromuye BUAbI IPABOBBIX MPOCTPAHCTB IO 00bEKTAM 1 dbopmam perynu-
poBaHMA: a) TEppUTOPUATIBHBIE — BHyTpI/I rocynapcm, BKJ/IIO4asd q)ellepaTI/IBHbIe " afJMUHN-
CTPpaTMBHBIE ACIIEKTDI VI SKOHOMIYECKNE VI VIHbIE PETVIOHDI; 6) 9KCTEPPUTOPUATIbHBIE — BUIbBI
0COOBIX IIPaBOBBIX 30H; B) MH(OpMaLMOHHOE (BUPTyaIbHOE) IPOCTPAHCTBO, GOopMUpyeMoe
Ha OCHOBe HOBBIX MH(POPMAILIMIOHHBIX TeXHOMOIMil. Peub nyieT 0 HOBOM W0pUAUKO-uHpOpMa-
HI/IOHHOI/uI c<1)epe JKU3HEOECATEC/IbHOCTU U KOMMyHI/IKaHI/Iﬁ C HOBBIMU 3aJja4aMU " HpO6IIeMaMI/I.

Bo-11epBbIX, KAaKOBBI 00beM U CTEIIEHb PEryINpOBaHus NH(POPMALMOHHBIX OTHOLICHNUIT B
MHTepHeTe, B COLIMA/IbHBIX CETAX. TyT MHOTO SaI‘aHOKZ. BO—BTOprX, KaK COBMECTUTDH KOHCTI/ITY—
IIVIOHHOE IIPaBO IPX[aH Ha IIOTydYeHre NHPOPMALVI U 3a/HTePeCOBAaHHOCTDb TOCYAapCTBa B
3all/Te OT IPOHMKHOBEHMsI BPEIHBIX UJieil, CBElEHMI U T.Ji. B-TpeTbux, Kak JOOUTHCS COBMe-
IIE€HVA pa3HbIX CTaTyCHI)IX ponei{ TpaKIIaH M IOPUIANYIECKUX /I B TPAOVIVOHHOM I I/IH(i)Op—
MalJIOHHOM peXIMaX. B I/IH(i)OpMaIH/IOHHOC IIPOCTPAHCTBO BXOAAT COCTABHBIM 9JIEMEHTOM B
VIHbIE€ BUIBI IIPOCTPAHCTB: I‘) MEXTEPPUTOPMAIBHBIE I HANTEPPUTOPMATIbHBIE IIPOCTPAHCTBA —
Ha OCHOBe JIOTOBOPOB ¥ MH(OPMALIMOHHBIX CBsI3€Il; [T) TeMAaTUYeCKue — 9KOHOMIYIECKoe, 00-
pa3oBaTenbHOE, KyanypHoe V1 IHBI€ IIPOCTPAHCTBA, BBECHHDIE BHyTpI/I CTpaHBbI 1 C IIOMOIIIBIO
aKTOB Me)KI‘OCYHapCTBeHHbIX O6’be}II/IHeHI/HZ; e) Hef;[TpaIIbeIe — 30HBI BO3T_[YHIHOI‘O " MOPCKOTO
IIPOCTPAHCTB; )K) HeOXBauyeHHble — APKTHUKA 1 psiff ocTpoBoB OKeaHa; 3) IVIAaHETapIil — OCBOe-
HJIE IVTAHET VI KOCMMYECKOTO ITPOCTPAHCTBA. HOI‘OBOP O IpMHIOUIIAX JEeATETbHOCTI rocynapcna
II0 MICCTIEOBAHNIO U VICIIONIb30BAHIIO KOCMUYECKOr0 IIPOCTPAHCTBA, BKmovad JIyHy u fpyrue
HebecHble Tena (1967; janee — JloroBop 1o KocMocy 1967 I.) YCTaHOBWII, YTO 3TU IUIAHETHI He
MOTYT OBITb COOCTBEHHOCTBIO OT/EIbHBIX TOCYAAPCTB, OAHAKO VX OCBOEHNE IIPOIO/DKAETCS. ..

ITpu Bcelt YCIIOBHOCTY IPEJIOKEHMIT KIACCH(PUKALNM CTAHOBATCSA OYeBMIHBIMU CIIOX-
HOCTb U IIPOTMBOPEYMBOCTD PEry/INpPyeMbIX IIPOCTPAHCTB, NepecedeHnit ¥ Kommsuit. Cyon-
€KThbI IIpaBa NO/DKHBI YE€TKO IIPENCTABIATH ce6e «IIpaBOBbIE HayTI/IHbI» n Mapmpmi no-
HyCKaeMbIX }IBI/I)KCHI/IIZ. OHHaKO IIpaKTUKa CBI/I}ICTGIIBCTBYCT (o] HOpMaTV[BHOI?I HyTaHI/IHe n
UTHOPUPOBAHNN PETYIATOPOB. VIITIoCTpaumii Takoli TeHAeHnuy Hemano. Tak, Berxon Coenn-
HenHoro KoponescrBa Benmnko6puranuu n Ceseproit Vpnauaun us EBponeiickoro Cormosa
IIOBJICK 3a COOO0II TPyIHBIE IePEroBOPhI O HOBBIX aHIIMIICKMX CTAHJApTaX, O IMPaBIIAX UX
VICTIO/Ib3OBAaHMS U IIPM3HAHNA B EC, (o] peI‘Y}II/IpOBaHI/H/I CTaTyca AHITINMYAaH Ha TEPPUTOPUN EC
u esponelines B CoennHeHHOM KoposneBcTBe. buisHec He X04eT IMITHNX 6apbepOB B MEX/Y-
HapopHol Toprosite. [Ipyroit actiekt — Bbixop, CoegyHernHoro Koponescrsa us EC o6octpser
Bompoc o craryce CesepHoit Vpnangunu n llloTnanauy 1 HOBBIX TpaHnuax ¢ Vipmanaueit n
EC. Kpome TOro, MUrparoHHsiit Kpusuc B EBpore moOymun psiy TOCy[apcTB yXKeCTO9aTh
MUTpalYIOHHBIe TPpeOOBaHN A, BO3BOAUTD CTEHBI Ha rpanniax u T.1. EC Tpebyer cobmoneHns
KBOT pacCeIeHN A MUTPAHTOB U IIBITA€TCA BBOAUTDH HOBBIE ITpaBUIIA.

C moHsATHEM U BUAAMM IIPABOBBIX IPOCTPAHCTB OPraHNYECKN CBSI3aH BOIPOC 06 MX rpa-
HuIlaX. BBuay pasHooOpasys MpaBOBBIX IIPOCTPAHCTB UX IPAHNUIIBI MOXKHO YCJIOBHO pasfe-
JINTHb HA HECKOJIBKO I‘pyHH:

a) TOCylapCTBEeHHAA T'PAaHNI, 3aKPeIUIAONIasd CYBEPEHUTET TOCYHApCTB U IIPefe/ibl ero
merictBuA. B Poccyy mpuHAT 3akoH «O rocymapcrBeHHOl rpannie Poccuiickort Penepannnm»,
YCTaHaBHMBaIOHLMﬁ PEXUMBI €€ 066CH€‘I€HI/IH " OXpaHbI, II€PpECEICHNA N T.1., I IIOTHOMOYIMA
Hy6III/I‘IHI)IX OPraHoB, IIpaBa " 06H33HHOCTI/I 0OpNANYIECKUX NNL, TpaKIaH. OTBETCTBEHHOCTD

2 Cwm.: Tepewsenrxo JI.H., Cmapoodybosa O.E. 3aranku nudopmanmonHoro npasa // XKypuan poccuiickoro
mpasa. 2017. Ne 7. C. 156.
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3a HapyllleHNe TPaHuIIbl IPEAYyCMOTPEHa B aiIMVHUCTPATUBHOM ¥ YTOJTOBHOM 3aKOHOJATE/b-
crBax. CyIIecTBYIOT U BHYTPUTOCYapCTBEHHbIe IPAHUIBI MeXY cyObekTamy PO u agmu-
HICTPATUBHBIMM ¥ MYHULMIATbHBIMU 00pasoBaHmsMU. TyT yCTaHOBIEHBI Oojee MsrKue
PEXMMBI TEPPUTOPUATBHBIX TPAHNUI] IEATETbHOCTY OPTaHOB, OPTaHM3ALIVIT Y JINIT;

6) MeXyHApOJHBIE PAHUI[BI PETYINPYIOT PEXVUMBI [JeATebHOCTY TOCY[APCTB B MOP-
cxoM npoctpanctse (Konsennysa OOH no mopckomy mpaBy 1982 I.), BO3LYIIHOM IPOCTpPaH-
ctBe (Bosnymnbii koexc PO, MmexxpyHapopHble cornamenns o JlyHe 1 Ipyrix IlaHeTax).

B cryvasx a) u 6) 4eTKo GUKCUPYIOTCA IPaHUIBL, 3a IPefie/laMil KOTOPBIX HAXOAUTCA Hell-
Tpa/IbHOE MV HEPETYNMPyeMOe IPOCTPAHCTBO;

B) CIIOPHbIE TEPPUTOPUIN OTPAXKAIOT JeIICTBUA FOCYAAPCTBEHHBIX 00pa30OBaHUIL, CO3/IaH-
HBIX B pesy/nbrare pedepeHIyMOB Wi BoeHHbIX melictBuil (FOxunas Ocernsa, Ab6xasus, [Jo-
HelKasi HapOfHas1 pecry6nuka, JIyranckas HapopHasi pecny6nuka). Kondmukr BosHmKaer
13-3a KOJUIM3WI HAllMOHA/IbHBIX U MEXTYHAPOIHBIX HOPM O CYBE€PEHUTETE HapOJia, O TePPU-
TOPMANIbHOMN LIeIOCTHOCTY TOCYapCcTBa I JP.;

T') TpaHUIBI «3aKPBITBIX TEPPUTOPUI» — aHK/IABBI, AeM(HaIMOHaIbHbIE 30HBI I T.IL;

I) «IOrOBOPHBIE I'PAaHMIIBI» ONPENE/IAIOT JeATeTbHOCTD MEX/[YHAPOLHBIX OpraHU3alNil 1
MEXTOCY/JApCTBEHHBIX 00'beHEHIIT KaK MPefIe/Ibl UX JIeraIbHON KOMIIETEHI[UN U AeTICTBIS
MeXIYHApOIHBIX M MHTEIPAaTUBHBIX IPABOBBIX HOPM;

e) TPaHUIBl B KOCMIYECKOM IPOCTPAHCTBE HE YCTAHOBJICHBI BBUJY €IO HEOTPAHNYCH-
HOCTM ¥ HEOIIpeJeNIeHHOCTH. JJoroBop mo KocMocy 1967 I. u ipyrue MeXIyHapO/IHble aKThl
BBOJAT HEKOTOPBIE OTPAHNYEHNA A TOCY/IJapCTB, HO He CAEPXKMBAIOT UX NEATENTbHOCTh BO
Bcenennoit;

) BUPTyaJIbHbIC TPAaHMIIBI OTPAXKAIOT HOBBII TUII Pa3BUTVA KOMMYHMKAIINMIA B MUpe Ha OC-
HOBe MH(POPMAIVIOHHBIX TeXHO/IOTUIL, VIHTepHeTa 11 colMabHBIX ceTell. TyT BO3HUKAIOT HOBBIE
U TPYAHBIE IPOO/IEMBI C OY€BI/FHON OTKPBITOCTHIO TPAHUL] IPUIMHAMI X COOTIOEHIISL.

QopMupoBaHue 1 NOAfEpP)KaHNe IPaBOBOTO MPOCTPAHCTBA JNODKHO OTIMYATHCA YCTON-
YMBOCTBIO U PaBHOBeCHEM. Pedb 1jjeT 0 TapMOHMYHOM COYETaHUY Pa3HBIX YPOBHEN PEryn-
POBaHIA M COOMIONEHN MX IPAHNULI, O IPaBOMEPHBIX AeIICTBUAX CyOBEKTOB IIpaBa Ha OCHO-
B€ CUCTEMHOTO IPYMEHEHMA PAa3HBIX PETYIATOPOB, O CBOEBPEMEHHOM IIPEJOTBpAIleHNN U
yCTpaHEeHUN 0pUANIecKuX Koutusuit. CTabMIbHOCTD HAI[MOHA/IBHBIX IIPABOIOPSAKOB CIIy-
JKIT TapaHTHUeN YCTOMYMBOCTU MEX/YHAPOJHBIX OTHOUIEHMI, YTO UCK/IIOYAeT «TyMaHUTap-
HbIe MHTEPBEHLIMI» U TIPSIMOE VMM «IIPMKPBITOE» BMEIIATe/IbCTBA B [ie/Ia TOCYapCTB.

PaBHOBecre B IpaBOBOM IIPOCTPAHCTBE HAPYIIAeTCA, €CIM IMOMIUTUIECKME Y SKOHOMIYe-
CKIie VHTepPeCHl OT/e/IbHBIX TOCY[APCTB HAYMHAIOT IPeobIafaTh B ABYCTOPOHHUX M MHOTO-
CTOPOHHIX OTHOIICHNAX, KOTJIa «PeCypCcHasA» 1e/IecO00pasHOCTb 1 CTpeMIeHe K JOMIHUPO-
BaHMIO IpeobrazjaeT B yuepd IpUHIMIIAM OTHOLIEHMIT U JOroBOopeHHOCTeln. I0puandeckue
KOJUIVI3VIM TIePepacTaloT B OPUANYECKIE U IIOIUTUKO-9KOHOMIUYECKIie KOHGIVIKTBI, U efIHOe
IIpaBOBOE IMPOCTPAHCTBO paspbiBaeTcA. [Ipsamoe paspymenne CIIA u ux 3amafHpIMU ITap-
THEPaMU rOCyJapCTBEHHBIX MHCTUTYTOB B Vpake, JIuBuu 1 Apyrux cTpaHax NpUBOJANT K pas-
PBIBY IIPaBOBBIX IIPOCTPAHCTB U Xa0CY U OTKPBIBAET JOPOTrY HACKINIO B 00011 hopMe.

TemaTnka MpaBOBBIX IPOCTPAHCTB HEPEIKO CITYKUT ApTYMEHTOM B II0/Ib3Y OTKa3a OT IIPH-
3HAHMA IIPOYHBIX FOCYAAPCTBEHHBIX U MHBIX I'paHnLy. Pumcknii kiny6 eme B 1960-x-1970-x ro-
Iax 00OCHOBaJI IEPCIIEKTVBY IIOCTEIICHHOTO MCYe3HOBEHMA IOCIpaHuI] u GpopMUpOBaHUA
HOBBIX TeppPUTOPUA/IbHO-COLMAIbHBIX 00pa3oBaHuil. « PeBoyonyss co3HaHMA» COMDKAeT UH-
AMBUIYYMOB, ¥ TOCYlapCTBa 1 IPaBo JO/DKHO oTcTymaTh’. F0. Xabepmac u fpyrue HeMelKue

> Pumckmit K]Iy6 Wcrokn Co3maHmA, V[36paHHbI€ MOK/IaJbl 1 BBICTYIICHUA, O(i)I/H.U/Ia/'Ibele MaTepuaibl.
M.,1997.C. 7.
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ydeHbIe JOKa3bIBAIOT OCTab/IeHIe TOCYIapCTBEHHBIX Hava/l B YCIOBYAX CETEBOTO ITpaBa I CBO-
6onHOro 06IIEeHNA. PasmyHble BEKTOPBI Pa3BUTUA HY>KHO OLIEHUBATDh CCTEMHO, OTKPbIBas
IIPOCTOP KOMMYHMKALIMJ Ha OCHOBE CyBEPEHNUTETA TOCYHAPCTB.

TpaguLMoHHOE TIOHATVE O TPAHUIIAX 1 Ipefeax JeATeNbHOCTY CYObeKTOB IIpaBa HaXo-
IVJIO VI HAXOIUT BBIP@XKEHME B M3BECTHON GOpMYIIe «IeliCTBUe 3aKOHA BO BPEMEHN U IIPo-
CTpaHCTBe». IIpocTpaHCTBO NOHMMaETCA KaK TEPPUTOPUSA TOCYJapCTBA UM TEPPUTOPUY HOJ
€ro PUCIMKINEN. ITO TOHATHO, OCKOJbKY OfIHUM M3 IPU3HAKOB TOCYHApPCTBA ABAETCA
rOCyJapCTBEHHAs TeppUTOPHUA U ee TpaHuibl. Ho ¢ pasBuTieM cBsAsell MEXY CTpaHaMMI, Op-
TaHM3AIVIAMY U JTIOIbMMI B YCIOBYAX I7I00a/TU3aLNy BCe Yalle TPUMEHIOTCA HOHATHUA «IIpa-
BOBOE IIPOCTPAHCTBO» U «IIPOCTPAHCTBO B PAMKaX MEXXTOCYIapCTBEHHOTO 00pa3oBaHMs» —
SKOHOMMYECKOe J VHO€ TeMaTM4ecKoe MPOCTPAHCTBA. TeM caMBIM paclmMpsAoTcs cdepbl
IeATeNbHOCTHU CyOBEKTOB TIPaBa U TPAHMIIBI UX IOPUCAUKIINIA, TIOCKOJIBKY IIPOCTPAHCTBO yKe
He OTOX/IECTB/ISAETCSA C TOCYlaPCTBEHHON TEPPUTOPHEI.

[ToHATHE «IIpaBOBOE M MHOE IPOCTPAHCTBO» YACTO MVCIIONb3YeTCd B MEX/YHapOJHO-
IPaBOBBIX JJOKYMEHTAaX U OCOOEHHO B aKTaX MEXTOCYHapCTBEHHBIX 0ObenuHennit Tuma EC,
CE, CHI, EBpAs3c, a Taxxe B BoroBopHbix obbeguHenusax tuna bPVIKC, IIOC u pp. Tak,
Oxonommyeckmii coper CHI' 11.09.2015 npunsan pemenne «O JeATETbHOCTY 3/IEKTPO3HED-
retundyeckoro Cosera Coppyskectsa HesaBucumeix Tocymapcers B 2011-2014 rogax», B KOTO-
POM OTMedYasach ero HOJOKUTeNbHAsA JeATeIbHOCTh B Pa3BUTUN B3aMMOJIEVICTBUA B cdepe
3TIEKTPOIHEPTETUUECKOTO MTPOCTPAHCTBA. AHalIOrn4HasA cdepa leATeNbHOCTY 3aKpeIlIeHa 3a
MeXnpaBUTENbCTBEHHBIM COBETOM IIO COTPY/IHMYECTBY B CTPOUTENDHON [eATeIbHOCTH, B
PasBUTHUM PbIHKA.

B 3akonopmaTenbcTtBe Poccum m pyrux rocymapcTB MCIIONb3YIOTCA HMOHATHA «IIPAaBOBOE
IIPOCTPAHCTBOY, «<9KOHOMIYECKOE IIPOCTPAHCTBO», «0OPa30BaTe/IbHOE IPOCTPAHCTBOY, KKYIb-
TYpHOE IIPOCTPaHCTBO». Tax, cT. 3.1 PenepanbHoro 3akoHa ot 06.10.1999 Ne 184-D3 «O6 06-
IUX MPUHIMIAX OPraHM3AVM 3aKOHOJATEIbHBIX (IIPefICTABUTEIbHBIX) M UCIIOMTHNTENbHBIX
OpraHOB TOCYHApCTBEHHOI BlacTy cyobekToB Poccuiickoit Penepanum», permaMeHTUpYIO-
masg OTBETCTBEHHOCTb OPraHOB TOCYHApPCTBEHHON BIACTU CYOBEKTOB (efiepali, ITacuT:
«B cmydae IpUHATHUA OpraHaMy TOCYHAapCTBEHHON BIacTu cyobekToB Poccmiickoit Depepa-
LMY HOPMaTMBHBIX IPABOBBIX aKTOB, MpoTuBopedamux Konctutynumu Poccuiickoit Penepa-
1y, defepaTbHBIM KOHCTUTYIVIOHHBIM 3aKOHaM U (elepabHBIM 3aKOHAM U ITOB/IEKIINX 3a
c060if MaccoBble 1 Ipy6ble HapYIIeHs ITPaB ¥ CBOOON YelIoBeKa 1 TpaKIaHIHa, yTPO3Y ef[VH-
CTBY ¥ TeppUTOPUAIIBHOII IenocTHOCTH Poccuiickort Pemepanny, Hal[MOHATBHOI 6e30IacHo-
ctu Poccniickort @epeparyu 1 ee 060pOHOCIIOCOOHOCTH, €VHCTBY IIPABOBOTO ¥ 9KOHOMUYe-
ckoro mpocrpaHcTa Poccuiickoir Pepepariym, opraHbl FOCyJapCTBEHHOI BIACTU CYO'beKTOB
Poccniickoit @epepanuy HeCYT OTBETCTBEHHOCTD B cooTBeTcTBMM ¢ KoHcTuTynueit Poccnii-
ckoit @epepanyn 1 HactoAmuM DefrepanbHbIM 3aKoHOM». Crarba 74 OeflepanbHOTO 3aKOHA
0t 06.10.2003 Ne 131-D3 «O6 061X IpMHLIMIAX OpTaHM3aLMI MECTHOTO CAaMOYIIPaB/IeHIs B
Poccuiickoit Pemepariyy» BKIIOYAET TEPMUH «IIPABOBOE IPOCTPAHCTBOY», KOTZA Pedb UAET 00
OTBETCTBEHHOCTH IJIaBbl MYHUIIUIIATbHOTO 00pa3oBaHMsA I ITTaBbl MECTHOM aJIMIHUCT PALN
nepey; rocyfapcTsom. Tak, mo 1. 2 4. 1 CT. 74 BBIIIEYIOMAHYTOTO 3aKOHA, «BbICIIEe JOMKHOCT-
Hoe ymuuo cybbexTa Poccmiickoit ®emepannu (PyKOBOAUTENb BBICIIETO VCIIOMHUTETLHOTO
OpraHa rocyfjapCTBeHHOJI BlacTu cyobekra Poccuiickoit Demepanum) usgaeT mpaBoBOil akT
06 OTpelIeHNM OT JO/DKHOCTY I7IaBbl MYHUIIMIIATBHOTO 00pa3oBaHVsA WV IMIaBbl MECTHOII
aJIMUHICTPAllMM B CITy4ae COBEPIIEHN YKa3aHHBIM JO/KHOCTHBIM IMILOM MECTHOTO CaMOy-
IIpaBJIeHNA NeICTBUIA, B TOM 4IC/IE M3[aHNA VIM IIPAaBOBOTO aKTa, He HOCAIILEI0 HOPMaTHBHOTO
XapakTepa, BIIeKYIIMX HapyIIeHNe TIPaB 1 CBOOON YenoBeKa I IPaXKJaHIHA, YTPO3Y eINHCTBY
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U TePPUTOPMANBHON LemocTHOCTN Poccuiickoit Oemepannm, HAIMOHATBHOI 6€30MacHOCTI
Poccnmiickoit ®epeparun u ee 060POHOCIIOCOOHOCTH, eANHCTBY IIPABOBOTO 1 HKOHOMUUE-
ckoro mpoctpancTBa Poccmitckoit @eepanyn, HeleneBoe UCIOMb30BaHME MEXOIOKE THBIX
TpaHC(epTOB, MMEIOIINX IielleBOe Ha3HaYeHIe, OI0[PKeTHBIX KPeIUTOB, HapyIIeHUe YCIOBMI
[IPefOCTAB/IEHNsT MEKOIOKETHBIX TPAHC(EPTOB, OIO/KETHBIX KPENUTOB, [IOMYYEHHBIX U3
Apyrux OIOKeTOB OIO/PKETHON cucTeMbl Poccuiickoit Pemepanny, ecu 9TO YCTAHOBIEHO
COOTBETCTBYIOLIMM CY/IOM, a YKa3aHHO€E JJOJTDKHOCTHOE IUII0 He MPUHANO B Ipefie/laX CBOMX
TTOJTHOMOYMIT Mep T10 MCIIOTTHEHNIO PEIIEHNSA Cy/iar.

B nocnepnme ronpl B yTBepKaeHHbIX yKasamu [TpesupenTa Poccuiickon ®epepanym ctpa-
Termax pa3BI/ITI/IH I/IH(bOpMaIH/IOHHOI‘O O6H1€CTB3., FOCy}lapCTBeHHOﬁ IIONMNUTUKN peI‘I/IOHaIIbHO-
ro pasBUTUA, [UPPOBOI SKOHOMMKIL U AP. IPeSyCMOTPEeHbI IIPaBOBbIe, OPraHU3AIVIOHHDIE U
TeXHIYIeCKIe CPeCcTBa GOPMUPOBAHNS 1 00eCIIedeH s IIPABOBOTO IPOCTPAHCTBA B PETY/IN-
pyeMbIx cepax. ITU MepPBI TOIIOMHSIIOTCS HOCPEACTBOM CONMVDKEHNMST HALIMOHATbHBIX 3aKOHO-
naTenbCTB, KOOpf_[I/IHaIH/II/[ Hy6III/I‘{HbIX OpI‘aHOB I ME€TO0B HOOIHpeHI/IH " OTBETCTBEHHOCTU
3a COOMIOfieH e eiVIHbIX [TapaMeTPOB IIPaBOBOTO MPOCTPAHCTBA.

MpaBoBoe pa3BuTUEe — PasHOBEKTOPHOCTb WM connxeHne

B orenke HampapeHnil pasBUTHA HAIMOHATBHOTO ¥ MEXX/YHAPOJHOTO MpaBa Habmozia-
eTcs pasHoo6pasye. Ho mpeobmaaer Bce-Taky MOAXO/ K Pa3BUTHUIO IIpaBa B paMKax TaKoil
TPaULIMOHHON TeHAECHIINY, KaK COMDKEHNe M CBOeTo pofa eayHoobpasue. ITporeccsl rmo-
OamMsanuy CIyXar 3iech 6eCCIIOPHBIM apTYMEHTOM, a aKTUBHOE BO3JIeICTBIIE MEXXIYHAPOJI-
HO-IIPAaBOBBIX aKTOB Ha HAIVIOHA/IbHOE IIPaBO U Pa3BUTNE CPABHUTEBHOTO IIPABOBEJEHNSA
CITy>KaT CBOETro POJja OCHOBHBIMM KaHa/IaMU OTPaKeHNsA JAHHOI TeH[eHIyM. Tak mu 3710?

JleiicTBUTENBHO, YCTOIYMBOE MHEHME 00 OJHOMMHEHOM Pa3BUTUM IIpaBa MO NPUHIIU-
Iy «MeHblIIle/60bIlle PeryIMpoBaHNs» CIYXNUT JOKa3aTeMbCTBOM aHA/JOTMYHON IMPaKTUKIL.
Ho peanbHbIe poljecchl MOPOXXAAI0T PasindHble IIPaBOBbIE B3ITIA/bI ¥ BUbI HOPMATUBHOTO
perymipoBanus. CHCTeMHbIT 1 MHOTO(AKTOPHBIN MOAXOJ, K MPaBOBOI He/ICTBUTETbHOCTU
03BOJIAET OOHAPYXKMBATh pasHbIe HAIPaBIE€HNA NIPABOBOTO PasBUTUA — J COBIAJIAIOIIE,
U TIPOTMBOpEUMBEIE, U Jaxe Ppopc-MakopHble. [oaToMy Lienecoo6pasHO BBECTV MOHATHE
«BEKTOPBI IIPABOBOTO PAa3BUTHA», KOTOPbIE TTO3BOJIAT HAXOAUTD 60/lee 000CHOBAHHbIE ITyTU
PasBUTHA, IOAAEPKUBATD IO3UTUBHDIE TEHAEHIIMN ¥ OTPAaHNYMBATDh HETATUBHbIE TEH/ICHIINMN
B IIpaBOBOII cepe.

Haynem c Takoro Bekropa, Kak BIMsAHNE PasIMYHBIX HONUTUIECKMX M HAYIHBIX T€OPUIA,
IIPaBOBBIX KOHIIENINII Ha IIPaBOTBOPYECTBO M IIPABOIPMMEHEHME, Ha IIPAaBOCO3HAHME U I10-
BefleHMe. JJaHHOE AB/IeHME ABHO HEOOLIEHMBAETCS BBUY YB/IEUEHMsI «TEKCTOBBIM IIPAaBOM»,
XOTs IPOTUBOGOPCTBO UJiel, JOKTPYH, KOHLIEIIIVIT e[THOI TOCYJapCTBEHHOI BIACTU U pas3-
ieTIeHNs BIIACTell, TeOPNIl ITy6IMYHOTO M YaCTHOTO IIpaBa MPOJO/DKAET OCTaBaThCA BaYKHBIM
BekTOpoM. OTciofa 1 KonmebaHusA MIpaKTUIeCKUX KYPCoB IIPU3HAHNUSA VIV HEIOOLEHKU POn
roCyfiapcTBa, NpeobnafaHnsA IUIAHUPOBAHMA MM PBIHOYHBIX MEXaHM3MOB, IPUOPUTETOB
IIPMHLMIIOB CaMOOIIpefie/leHN s HapONoB W/IM TEPPUTOPUAIBHON I[ETOCTHOCTU TOCYAApCTB.
IToreps conmanbHol opueHTanun B 1990-x rogax B Poccun, cHM>keHMe fOBepUs U K eBpoIel-
CKUM LIEeHHOCTAM B Ha4yajie XXI BeKa Cly>KaT CUTHA/IOM K IPUHATUIO PELIeHNIA.

Pacmmpenne, cy>xeHue iy BUAOM3MeHeHIe Cep IIPaBOBOTO PETYIMPOBAHUA — TaKOBBI
BeKTOphI pasButua B Poccum m MHorux crpanax. CTano IpMBBIYHBIM pacCMaTpUBaTh pac-
mupeHue chep feiiCTBUA IpaBa KaK MpOsB/IeHNe IPOTrPeCCUBHbBIX TEHAEHIUIT, 9TO U IIPUBO-
IMT K YBETMYEHMIO IPABOBbIX MAaCCUMBOB M BO3PACTAHMIO B HUX yJeIbHOIO BeCa COLMaNTbHBIX
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HOpM 1 1ipaBuI. C IPYyroil CTOPOHBI, YIeT AeiiCTBYA APYIMX COIMAIbHBIX HOPM, a TAKXKe Me-
XaHU3MOB 9KOHOMIYECKOIO CaMOpEryIMpoBaHNA OOBACHAET NIPAKTUKY «HOPMATVBHBIX W3-
JIIIECTB», «AIMIHICTPATUBHBIX OapbepoB». Ho re Mepa mpaBoBoro perymnposanusi? Kakue
KPUTEPUY OIPENEISIIOT Mepy CTAOMIBHOCTH ¥ MSMEHIMBOCTY IIPABOBBIX PETY/ISITOPOB?

KrroueBoit BeKTOp OTpakaeT HEYMONMMOE yBenmndeHre o6beMa U MHOTOYPOBHEBOCTD
IIPaBOBOTO PETyIMpoBaHyA. MHOrOypOBHEBOCTb PETYIMPOBAHNA UCCIENYETCA B JPYTUX TrO-
cymapcrBax. TakoBa kuura parckoro mpogeccopa O Xaccenb6axa?, kotopas coBceM He IO-
XO’)Ka Ha Hallly MaHepy TPaKTOBKM OTpacseil mpaBa. TaM MHOTO CHCTEeMHBIX XapaKTepUCTUK
CTpaHbl, KOHCTUTYIIVIOHHBIX MOJIOXKEHMII B3aMIMOJIEMICTBMA C ITapTHEpaMy, BHEIIHEPETyJis-
TUBHBIX HOpM. CrenyeT ynoMaHyTb Taroke KHUry K. IlIBo6enn B ToM uncne « TengeHINM KOH-
CTUTYLOHA/IM3MA B IVIOOAIbHOI IIePCIeKTUBe». Y Hee COBCeM Jipyras KapTHHA — BbIpac-
TAOT MEX/IyHapOJHBIe IPaBOBble OOIIHOCTU ¥ MeTa-IIPaBO, BOSHUKAIOT I METa-MHCTUTYTHI
(OOH, EBpasniickuit 5KOHOMUYIECKUII COI03 I TaK Jianee).

IIpyroit mogxon 060CHOBAH B ee CefyIoLell KHure — (aHTacTIIecKask KOHLENIVIsI, YTO
pyummTCA BCe, CBA3aHHOE C perynAnueir. Ha MecTe 0cTaTKOB MMap/1aMeHTCKOTO, MyHUIIUIIAIb-
HOTO, CyleOHOTO U laskKe MeX/[yHapPOLHOTO IIPaBa, BO3HNUKAET (PYHKIIVOHAIBHOE B3aNMOJIel-
cTBUe Kopropauuit mbo GpyHkunoHansHbX 06beanuernit: BTO, MOT, BO3 n ..

ITpuHIWI BepXOBEHCTBA IIpaBa 0O0CHOBAJI paclIMpeHye IIpaBa B HAlllell CTPaHe U B Py-
rux cdepax. VI B MeXyHapOJHBIX OTHOLICHMAX HAapacTAaOIVIM IIOTOKOM WMIeT Pa3BUTHe
HopM. B Cosere EBporier B MapTe 2017 I. HOsAIBMIaCh MHTEpeCHas pa3paboTKa — «KOHTPOJIb-
HBIJI CIIMICOK BEPXOBEHCTBA MpaBa». EBpoNeiilbl MBITAIOTCA MPOBEPATH U M3y4aTh, KaK pea-
NU3YeTCA STOT NpUHUMUI. B BeHelnnaHCKO KOMUCCUM TOTOBUTCA CXeMa KOHCTUTYILMOHHO-
ro mouuropuura B Espore. Tam 300 Borpocos, pasbureix Ha Temarudeckue 6moku. Kaxoit
TyT BekTOp? C OFHOI CTOPOHBI — pacUIMpeHye MpaBoBoil peryranyu. C Opyroy CTOpOHSDI,
OIlaceHMe, YTO ITO He HacT HY>KHOro addekra. 31ech Bce-TaKyl HY)KHO Y/IaBIMBaTh pasHOe
IBIDKeHNe. MBI terko GepeM Ha Bepy CTapble MM HOBbIE IIOCTY/IATBL U CTOJIb K€ JIETKO VX
UTHOPUPYEM.

ITpu 9TOM K/Iaccu4ecKoe MpaBO U IPOLUIBIX BeKOB, i XXI Beka /erko oTb6pachIBaeTCs
TeMI MCTOYHMKAMM IIPABa, KOTOPbIE MbI paHee HeOOL[EHUBAIN — 9TO TPAAMUIIUN, OOBIYAL.
Bpaxpae6Has rpynma VITVJI (3anpelienHast 10 pOCCUIICKOMY 3aKOHOJATEIbCTBY) I eil of06-
Hble XMBYT OTHIO[b He TI0 ITPaBOBBIM, a CKOpee 10 KBasupenurnosHeIM npasuiaaM. Ho Begp
3TO TOXKE PETYIATOPHI.

BexkTop yBenmueHusA MHOTOCIONHON PEryNATMBHOCTY BO3HMKAaeT IIOfYac CTUXMITHO.
MHOroC/IoHOCTD, C OJJHOV CTOPOHBI, BBIPA)KA€T YPOBEHb BIACTU U YPOBEHb COLMATbHON
obmocTH. C APYroit CTOPOHBI, TOT VIV MHOI YPOBEHD IIPOBICAET MO0 HABUT, MEIIAET pe-
a7IbHBIM IIPOIECCaM U JIeICTBUAM.

S BBIfIENIAIO TaKXKe BeKTOP KOH(IMKTA HOPM MEXIYHApOZHOTO M HAl[OHAIBHOTO IIpaBa.
B 6mkarinme 50 et — 9T0 cTONM60BAsI Hopora opuaMdeckoit Mpicmn. Ho cormacoBanue n
COMDKeHMe COIPOBOXKAIOTCA MHOXeCTBOM KOHGMMKTOB. OXHUM U3 HUX A Obl Ha3Bas IO-
TEpI0 3BEHDbEB «IIPAaBOBOJ IIeIN», B3aMMOJEIICTBUA IpaBa’. MeXIyHapOHbIe CTPYKTYPBI
cefyac MbITAIOTCS 3T [IETIOYKU BBICTPONUTH, MO0 MHOTOCTIOMHOCTD CO3/jA€T MHOTO JIMIIHNX
OPUAMYECKUX KOMM3KIA. UeM MIOoTHee CTaTKMBAIOTCA IPaBOBbIE aKThl Pa3HBIX YPOBHEN, TEM
TPy/[Hee X peajn30BaTh. YBeININBAETCS 00beM KO/UIN3MIL. 37jeCh BOSHNUKAET TO, YTO paspa-

* Cwm.: Hasselbalch O. Labour Law: Denmark. Deventer, 2016. 312 p.

> CMm. moppo6Hee: BmAHMe MeX[yHapOJHOTO IpaBa Ha Hal[MOHAJIbHOE 3aKOHOJATeNbCTBO. M., 2007.
C. 289.
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0OTYMKY HA3BIBAIOT PACCTAHOBKOIL AKTOB I10 MX IOPUANYECKOIL CUJTe, II0 HAapacTAIoLIelt 10pu-
AMYeCKOIT CUJIe VIV IO yOBIBAIOILell OPUANYeCKOL CIIIe.

YcTOoYuBEI BEKTOP CBA3aH C MPUBBIYHBIM CPABHUTENbHBIM IIPABOBEIEHUEM. YUYeHbIe-
IOpMCTBI KaK 6y1ITO MOTyT 6bITI) CHOKOI7[HI)I, IIOTOMY YTO MbI JKBEM IIO KJIAaCCUYECKOM cxeMe
aHamm3a CrmHo3bl 1 Pene [laBupa. [TpaBoBas ceMelICTBEHHOCTD B aHa/IMM3e MHOTOE JiaeT, HO
37eChb eCTb BAJIOCTb M MH(OPMAaTUBHOCTD. bosee 30 jeT Ha3an Ha cTaXupoBke B lepmanym
S IMBITAJICS MOHATb IPUPOAY TYPELKO o61mmHb o KenpHoM. ITonyuns nopTBep>xieHNE
MOMX OOTajoK, A CY€/I BOSMOXHBIM C(i)OpMy}II/IpOBaTI) IIOHATNE — «KOYYIOIas IIpaBOBasA Ce-
Mbs». DTO HallMOHA/IbHAS 001HAa MUTPaHTOB. OHNU JKUBYT II0 CBOVM IIPaBOBBIM TPAANUIVIAM
B MMYILIECTBEHHDIX, CeMEeMHBIX U MHBIX OTHOHIGHI/HZ, co6}nona;1 TOCYynapCTBEHHbDIE IIpaBIIa
CTpaHbI ITPOKMBAHNA.

[TossBUINCh HOBBIE CYO'BEKTHI U OOBEKTHI PABOBOTO PErYINPOBAHNS, IPABOBOTO CPaB-
HEHVsI — MeXTOCYAAPCTBEHHbIE 00'beANHEeHs®, Pa3/INYHble COI3BI, Ije GOPMUPYIOTCS CBOU
IIpaBOBbIe CHCTeMBbl. TakoB EBpasniickuil 9KOHOMMYECKNUI COI03, I7ie €CTh «IIPaBOBasA CHCTe-
ma». Kak ato M3Yy4aeTCA, COMOCTABIIAECTCA C MHTETPATNIBHBIM COAEPIKaHNEM MEXAYHAaPOIHbIX
HopM? BosbMITe CpaBHEHNE HOPM IOJ] JABJIeHNeM TaKOTO MHTETPaTopa, KaK MeXKIyHApOTHAA
HOpMa, KOTOpas «IOATATYBaeT» BCe HAL[MOHA/IbHbIE PEry/IATOPHI B 910l cdepe. V1 EBpasuii-
cxuit cows, n MIOC, n BPUKC, n Coser EBpomnbl, 1 EBponeiickuil coro3 I0-CBOeMY CBA3BI-
BAIOT CTPaHBI-NIAPTHEPHI B PETYIMPYEMOM ITPaBOBOM IpOCTpaHCTBe. Hy>XHO MCKaTh HOBbIE
[IPABOBBIE PEIIEHNSI IOCPECTBOM TOTO, ITO AAeT COMDKEHIE U PACXOXK/IEHYIE TIO3UIIT B 06-
JIACTY K/IMMATa, 9HEPTeTUKY, O€30MaCHOCTI T.J.

E1re ofmH BeKTOp — MeHSAIOIIeecs: COOTHOLIEHNE M1y TPaBOTBOPYECTBOM M IIPaBOIIPH-
MeHEeHMeM, KOTZIa pacTyIINII HOTOK IIPABOBBIX aKTOB CO3/jaeT M/UIIO3UIO Pea/IbHBIX M3MeHe-
HUI IPaBOBBIX COCTOSTHUI 1 YPOBHS 3aKOHHOCTY B COLIMA/IbHO-9KOHOMMYECKIX IPOIieccax.
Mexpy TeM mpaBOIpUMeHeHIe TpeOyeT MEXaHN3Ma, B KOTOPOM COYETAI0TCSI HOPMATUBHBII,
MHCTUTYIVOHATIbHBIN, TTOBeeHIECKNI, peCypCHbI 6710K1. be3 TaKoro KOMIIIEKCHOTO MeXa-
HIM3Ma TPYAHO Pp€ajM30BbIBATD L€/ C IIOMOILIbIO B3aIMOCBA3aHHBIX IIeI‘/JICTBI/Hu/I " IO/Iy4aTb
ITAaHVPYEMbIE PE€3Y/IbTAThI.

O6paruM BHMMaHIE HAa BEKTOP «HOPMA VI ITOBEIeHNe», KOIJjd TPAKTOBKA CYTy00 «TeK-
CTOBOTO IIpaBa» BeleT K HEJOOIeHKe COIMaTbHBIX MEXaHN3MOB eicTBuUA mpaBa. I0puande-
CKas COLMOIOTNA U I0pUANIecKas IICMXONOTYA OKa3aaich B CTOPOHE, I03TOMY OTUYXX/IeHNe
OT IIpaBa J COXpaHeHNe IPaBOBOr0 HUITIIM3MA IIO-IIPEeXXHEMY CoepXKUBAOT (popMIUpoBaHue
«IIPaBOBOTO Ye/I0BeKa». Benb uem Goblire 06beM HEIPaBOMEPHOTO [OBEEHYIsI, TEM MEHbIIIe
06'beM MTPABOMEPHOTO TIOBEIEHIS.

51 BbImeNA0 BEKTOp «HOpMa WIM IIOBEfieHNUE», M TYT IIOMOXKET HOBOE CTI0BOOOpa3oBa-
HJE€ — IIPABOC/IOBYIE VIV IIPABOMBIC/INIE. Hoquy cemyac IIPpUXOANTCA IPUMEHATD PE3KOE 110~
HATYE «TeKCTOBOe IIpaBo»¢ OHO BefieT K HeIOOLeHKe ITOBeIleHYeCKOro (GakTopa.

HpaBOBbIe aKTbl HY>KHO IPUHMMATD, 663 HIUIX HEBO3MOXXHO }Ieﬁ[CTBOBaTb. HpI/IBO)Ky ni-
moctpanuio: ceropusuanit KoAIl PO Boipoc B 06beme. HoBast pepakims 106aBUT HOBBIE
COCTaBBI, T.e. IIPOUCXOINT ApobneHyue HopM. Ho TepseTcsa camoe cylecTBeHHOe: IIPaBOBOE
CO3HaHNe, IPaBOBas Ky/IbTypa, KYIbTYPOIOIMYeCKIil Cpe3 IIPaBOBOTO perynmnpoBaHus. Ine
MOTUBaLUA — JIMYHAsA, BHECeHHas, cpopMUpoBaHHasA MO laB/ieHneM? DTO OCTaeTCA B CTO-
PpoOHE, 'y HAaC IIOYTN HET CEPbE3HDIX I/ICCHeHOBaHI/H‘/JI 110 BOIIpOCaM AVMHAMMKM ITPaBOCO3HAHN A,
IIPaBOBOIL KY/IbTYPBbI, IPABOBBIX TPaMULIVIIA.

¢ Cwm., nanp.: Ianoo [I.71., Camapun B.J. EBporneiickoe my6imasoe npaso. M., 2017. 208 c.; Ttobanunsarys
U MHTErpaIMOHHbIe IIPOIlecChl B A3MaTcKo- Tuxookeanckom pernone. M., 2015. 332 c.
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ViccnenoBanus OKa3bIBAIOT, HACKOIBKO Ba)KEH TAKONM «HEBUIUMBII BEKTOP», KaK PasBU-
THE IIpaBa B Cpefie IPYTUX COLMANbHBIX HOPM. B meiicTBUTeNbHOCTI MX BAMAHNME Ha CTAUK
[IPaBOTBOPYECTBA 1, 0COOEHHO, Ha CTA[M [IPABOIPYMEHEHVSI MOXKET MEHSTh IIPABOCO3HA-
HIIe 1 TOBefleHne MuaHocTell. [ToaToMy Heo6X0MMO TIJATEeNbHO M3ydaTh CIIOCOOBI COOTHO-
LIEHNs IIpaBa C IPYTMMHU PEryaaTopaMyu — COYeTaHue, NONylleHNne, IPU3HaHMe, OrpaHnye-
HUe, 3aIpeThl. Buabl HOpM MOPOXIAIOT pasHble peakuui. bes aToro BosgeiicTBue mpaBa Ha
061IIeCTBEHHbIE ITPOLIECCI OCTAETCS CKOpee BHeIIHe-GpOopManbHbIM, 4eM 3P PEKTIBHBIM.

Eme omuH BeKTOp — B TOC/IEfHEE IeCATHUIETNE B CTPAaHe M B MMpe HabIIofjaeTcsa pesKkoe
yBemM4YeHMe MacIITaboB MHCTUTYIMOHaMu3anyy’. I10sABIAeTCA MHOTO HOBBIX OPTaHOB, CTPYK-
TYp, MHCTUTYTOB U MPOLEAYP Ha BCEX YPOBHSAX >KU3HM 11 0OIIECTBA, U IMYHOCTH, M CEMbI, I
podeccroHaTbHOTO COOOIECTBA, 1 HAIIMOHATBHOTO, ¥ TOCYHAapCTBEHHOTO, ¥ PETMOHaTbHO-
ro. Ceifuac aTa mpo6eMa CTOUT Ha TIPaKTHUKe U B Hayke. [laxke B pamkax EBpasuiickoro corosa
OYeHb TPYJHO CK/IAIbIBAIOTCA B3aVIMOOTHOIIEHIA MHCTUTYTOB C HAIlIOHAIbHBIMY OPTaHAMI.
O6 3TOM IOYTH He TOBOPUTCS, HO TPEHMs U CIIOPbI YyBCTBYIOTCA. B 6oree mmmpokux mac-
mTabax AeiicTByeT MHOTO MEXIYHAapOLHBIX CTPYKTYP B Ka)KIOI MeXIOCYapCTBEHHOI Op-
raHM3alMM — B YHUBEPCA/IbHOM, PerMOHa/IbHOM, OTpac/ieBoil. Takas MHCTUTYIIMOHANM3AINA
MIOPOXK/TAET MHOTO IOPUIAMYECKUX KOIM3UIL ¥ IPOTUBOPEUNIA. IIOCKONIbKY KaXK/las CTPYKTypa
TSIHET 32 CO00I HOPMATUBHBIN HITeli(. DTy IMPOOIeMy IOPIUCTDI MCCIETOBAIN HEFOCTATOIHO.
Kakne oTHOIIEHNUSA M B3aUMOJIEVICTBUSA Y 3TUX CTPYKTYp? Hy»HO Imy60Ko MccefoBarh, Kak
HaIJIOHa/IbHbIE MHCTUTYTBI «BCTPEUYAIOTCA» C MEXK/[YHAPOHBIMM, 1 HA0OOPOT.

W spech MponcXofAT IpOLeCChl, KOTOPbIe BAUAIT HA Pa3HOBEKTOPHOCTD IIPAaBOBOTO pas-
BuTHA. To rocygapcTBO BBIXOOUT U3 COX033, TO CTpaHa IbITaeTcs orgenutbea (IloTmanmus).
B Utanuu maBHO mericTByeT BrpKeHMe «3a CeBepHyto VTanmio», 3a co3faHme «pecmyoamKm
ITo». Hanmuuo Taxoit cy6-BeKTOp, KaK MPOTHBOPEYNBbIe MHTETPALMOHHbIE 1 Te3MHTerpari-
OHHBIe Hporiecchl. C OfHOI CTOPOHDI, HAb/TIONAeTCA yKPeIlIeHNe CBA3eil TOCYapCTB B paMKax
COI030B, MEXTOCYAapPCTBEHHBIX 00beVHeHNIT, caMMUTOB 1 (opymos. C mpyroit, HabmOAA-
eTCsI CTpeM/IeHIe aBTOHOMHBIX CYOBEKTOB TOCYAAPCTB MOMTYYaTh CTATYC CAMOCTOSITENbHOTO
rocymapcra (A6xasus, IlpunHectpoBbe). B centsabpe 2017 r. mapnament Karanonuu mpu-
HSUI 3aKOH 0 pedepeH/iyMe, HO IIpaBUTeNbCTBO Vcnannu obpaTnnoch B KOHCTUTYIMOHHBI
CyJ ¢ IpOCchOOIL O IIPU3HAHNI HE3aKOHHBIMU JIEVICTBUI «CEIIapaTUCTOB», KOTOPbIM YIPOXKAIOT
YTOIOBHBIM IIpeciiefioBaHyeM. MeHsAeTcs eflHOe IPaBOBOE IPOCTPAHCTBO U €T0 IPaHMIIbL, U
BO3HIKAIOT HOBbIE IIPABOBBIE 3araKIL.

B npaBoBoit cepe Bce OTUETINBEE BUIEH BEKTOP ee TexHusanuy. OIbIT MpaBoBOro obe-
criedernss ACY u OTAC B 1970-x rogax yb6expaaeT B MepCIeKTUMBHOCTU JAHHOTO BEKTOPA,
O3HAYaIOIEero MCIOIb30BaHNUE IPABOBLIX CII0CO60B MH(OPMATU3AINMI HA OCHOBE HOBENIINX
TEXHOJIOTMIA, IPOrPaMM IIPABOBOTO obecIedeHUs] PoOOTU3AINI B CTPaHe, TEXHUYECKUX pe-
[JIAMEHTOB 11 CTaH#apToB. OOIMMI ITpo6IeMaMit ABIAITCA IPOLeAY Pl IPUHATHA PeLIeHMI
B «4eJIOBEKO-MAIINHHBIX CHCTEMaX», JIeTaN3allisg 97IeKTPOHHOTO JJOKYMEHTO0060poTa, MH-
(hOpMaLMOHHO-IIPABOBBIE PEXXVMBI JesTETBHOCTI CYOBEKTOB IIPaBa U MX OTBETCTBEHHOCTb.
Hamnio Bo3MOXXHOCTY Cy>XeHMsA cep TpagUIVOHHbIX POy ¥ BBEIEHNU 3MeKTPOHUKIL
ViMiynbcoM CIy>XKUT yTBep)KIeHHas pacnopsukenneMm Ilpasurenscrsa Poccun or 28.07.2017
nporpamMma «Inpposas sxonomuka Poccuiickoit Gepepannm».

HaspaHHbIe BEKTOPbI IPAaBOBOTO PAa3BUTHA OTPAXKAIOT HAIIPaB/IEH) A M3MEHEHNI B ITPABO-
Boit cdepe. IIpecTONT X OIEHUTD C YIETOM CTPATETMUYECKMX Iefell ¥ KOHCTUTYIMOHHBIX
NPUHINIIOB, MOJAEPKMBATh IIO3UTUBHbIE BEKTOPHI B Ka4eCTBE YCTOMYMBBIX TEHIEHLIMI U

7 Cm.: TocypapcTBo B MeHstomeMcs mupe. M., 2012. C. 56.
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yMeHbHIaTb HeﬂCTBMe OTpI/IHaTeHI)HI)IX BeKTOpOB; HaKOHelL, HpaBI/UIbHO OHpeHe}H/ITb KOppeTIH-
Jassele] Mexq[y oesIMuI, HpaBOBbIMI/I perHHTOPaMI/I " BO3MO>XHbBIM BO3II€I7[CTBI/ICM Ha 06'I)eKTbI
IUISI IepeBOfia MX B HOBOE COCTOSTHIE.

Muponopsaok nam npasoBOM XxaocC

HopmaTnBHOCTD — Ba)kKHas XapaKTepMCTUKa oblLiecTBeHHOI >kusHu. [IpaBoBas HOpMa
HeceT B cebe MHGOPMAIMOHHBIN 3aps/], KOTOPBI MO3BOMAET PUKCUPOBATD, PETYINPOBATh
¥l OLICHUBATD HIOBeMIeHNe IMYHOCTEN 1 JIeATeIbHOCTb MHCTUTYTOB TOCYapCTBa 1 061IecTsa.
Hopwmpl cosparoT pasHoo6pasHble KoMOMHaLuY perynpoanusa. CoBpeMeHHOe IPaBo pasBu-
BAaeTCA B YCTIOBUAX, KOITIa HEBUAAHHYIO MOIIb 06ecIiednBaeT HayYHO-TeXHIYECKUX IIPOTpecc,
KOT/[a I71006a/M3alyisl pacIIpseT TPaHNIBI 1 00beM CBA3EI MeX/y CTPaHaMM V1 TMIHOCTSAMIA,
KOT/[a Ye/I0BEKY CTAaHOBUTCS HOCTYITHA KapTMHA MUpPa BBUJY UCIOIb30BaHNUA HOBBIX MHMOP-
MaI[MOHHBIX TexHonmoruit®. TocymapcTba «o6pacTaoT» MHOrOOOPasHBIMIU BHEITHUMM B3aUMO-
[eVICTBUAMM, U IIPaBO IprobpeTaeT IMOAYAC MacITabbl CIeNNaIM3MPOBAHHOTO XapaKTepa
BBUJIY IOSABJICHNA HOBBIX 00beKTOB perymupoBanna. Gunocodus npas 1 cBo6of enoBexa
¥ TpXJaHMHa 060CTpsIeT HAl[VIOHAIbHbIE YYBCTBA U OHOBPEMEHHO YCHIMBAET I'yMaHUTap-
HbIe OCHOBBI KI3HM Ha ITaHeTe’.

Ob61te Iporecch MPaBOBOTO PasBUTHUA MO-PasHOMY OTPaXaIOTCA B TocyaapcTax EBpo-
1bl, AMepuky, AQpukn, Asvun. HeoHaKOBBI TEMITBI M YPOBEHD ITPABOBBIX CUCTEM, OCKOIb-
Ky LMKJ/IbI IPAaBOBOTO PasBUTUA OTPAXKAIOT MCTOPMYECKIE YCIOBUA KaX/jol cTpaHbl. Hopma-
TUBHOE PasBUTIE CMEHAETCA KPU3NMCAMU, IePEeBOPOTAMY, PEBOMIOIIAMMI U, COOTBETCTBEHHO,
MeJIEHHbIM MU OBICTPBIM pasBUTHEM 3aKOHOJATEbCTBA, KOHCEPBAIell My 0OHOBIeHEM
IPaBOBbIX perynATopos. [Ipobrema KayecTBa 3aKOHOB BBIXOJIUT Ha IIEPeIHNUIT IIaH B 001[eM
MeXaHM3Me COBepPIIEHCTBOBAHNA PEryIATUBHOM JIeATeTbHOCTH.

B nocnegune pecartunerus B EBpone u crpanax O9CP dopmupyercs monutuka «rydiie-
IO PerylIupOBaHUsA», KyMHOTO perynnmpoBaHys». Ee HanpasaeHus, NPVHLIMIILI M 37IEMEHTHI
VICIIONIb3YIOTCA B TOM uncie B Poccun™. CTaHgapThl KauecTBa rOCYapCTBEHHOTO yIIpaBie-
HMsA, aHTUKOPPYIIIVOHHbIE CTaHJAAPTHI, TPeOOBAHNUA, PUCKY PETYIMPYIOLIEro BO3JCCTBIA,
9NIEKTPOHHOE MPaBUTENbCTBO, TPAHCIAPEHTHOCTD — 3TU U JAPYTHE IMO3ULUY 6TarONPUATHO
OTpa)KalOTCsA Ha TOCY/JAPCTBEHHO-IIPABOBOIl JieATeNbHOCTH. Boree Toro, obecrednmBaeTcs
CXOJICTBO U COIIOCTaBMMOCTD ITPAaBOBBIX PeryasATopoB, u paspaborku B EC u CE B pamkax
nporpaMmbl «MexXTyHapO/jHOe pery/AIMOHHOe COTPYHNYECTBO» OTKPBIBAIOT BO3MOXKHOCTD
¢$hopMUpPOBaHMs «IIeNM IPABOBLIX AKTOB» HAa HAI[VIOHAJIIbHOM )M MEXIYHAPOJHOM YPOBHIX.
9T10 0bmeryaer GpopMMUpoBaHNe IPABOBBIX IPOCTPAHCTB U CIIOCOOCTBYET UX CTAOMIBHOCTI.

Kasamnocp 651, IpaBOTBOPUECTBO 1 ITPAaBONPYMEHEHE JOJDKHBI Pa3BUBATbCA IITAHOMEPHO
¥ TApPMOHIYHO 6e3 KaKMX-11M60 cepbesHbIX IpoTrBopeunit. Ho B peanbHOIT 1eiiCTBUTEBHO-
CTU BO3HMKAIOT OTK/IOHEHM: OT KOHIIETILIMII ¥ TeOpuii, OT HOPMATUBHBIX MOJE/el ¥ NpyUHA-
TBIX 3aKOHOB. OTK/IOHEHNA KaK HeraTMBHbIE Y O3UTHUBHbIE ABJIEHNUS OTPAXKAI0T OTMEUEHHYIO
PasHOBUIHOCTD PasBUTHA IpaBa 1 60pbOy MHTepecos'!. IIpeyBenyeHH bl «OTHOMMHEITHBI»
B3IJIAJ, Ha IIPAaBO MeNIAeT IIOHATb NPABOBYIO AMHAMMKY U HOABIYKHOCTb IPABOBBIX IPO-
CTPaHCTB, KOTOPYIO TO IPU3HAIOT, TO M3MEHAIOT, TO Pa3pyLIAIOT.

8 Cm.: Kyopsieues F0.B. Hopmbl IpaBa Kak colpmaabHas nHpopmanus. M., 1981. C. 14.
° 3opvkun B.JJ. TIpaBo B ycnmoBusax ro6anpHbIxX mepemeH. M., 2013. C. 332.
1 Cm.: Regulatory Reforms: Implementation and Compliance Regulatory. Berlin, 2014. P. 51.

' Cm. mozpo6uee: IIpaBoBbie MOpenu 1 peanbHOCTh. M., 2014. C. 166.
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I'IpaBOBan MbICJIb: NCTOPUISI U COBPEMEHHOCTb

B u3BecTHOIT Mepe YCIIOBHO BBIIETIMM C/IeAYIOIIVe NeCTPYKTUBHLIE (PaKTOPBL:

a) pas/IMyYHble MOJIUTUYECKUE U IKOHOMIYECKIIe IHTEPEeChl CTPaH, KOPIIOpaInil, TapTuii u
OpraHy3aLuil, a TAKKe TPYIII U CJIOeB Hace/leHNs (9/1Ta, pabodrte, STHIYeCKIe IPYIIIBI U T.IL.);

6) momyIeHNe OPUAMIECKNX KO/UIM3WIT BBIAY HETTyOOKOII IIOATOTOBKM IIPOEKTOB 3aKO0-
HOB I ITI0J3aKOHHBIX aKTOB, MEeX/[YHAPOHBIX JOTOBOPOB, COIJIAIICHNII U peKOMeHIaII;

B) pacIIMpeHye 30HbI NOMUTNIECKIX, SKOHOMIYECKIX, COLMAIbHBIX 1 MEeXK/[yHapOIHBIX
KOH(/INKTOB;

T) OTYY’KZeHNe TPAXK/AH OT IIPAaBa BBUAY €T0 CTIOXXHOCTI U IPOTUBOPEINBOCTH I CTAO0TO
OTpa)KeHUSI COLMATbHBIX MHTEPECOB;

) [OIyIeHUe M HellpU3HaHVe HEIPaBOMEPHBIX NEVICTBUIT UM Oe3melicTBUA 6o 3amo-
371a/1ble MepBI IyONMMYHBIX MHCTUTYTOB IIPU HAPYILIEHNSX IIPAaB IPAKAAH U OTCTYIUIEHISIX OT
MeX/[yHapOJIHBIX JOTOBOPOB;

e) MposiB/IeHMe CUIbI KaK (aKTopa IMOUTHUKY, BBIPAKAIOLIETOCS B IOMUTUYECKOM 1 9KO-
HOMWYECKOM JaB/IeHNN, MHPOPMAIMOHHBIX BOITHAX, 9KOHOMIMYECKNX CAaHKIVISIX 1 G/IOKA/ax,
IIpAMOM HapyIIEHUY CYBepeHUTeTa TOCYAPCTB M BMEIIATeIbCTBE B YIX BHYTPEeHHME JleTIa.

DeHOMEH «IIpaBO CHMJIBI» B3aMeH «CIJIBI IIPaBa» OIACEH pa3pylIeHNeM HaI[OHAIbHBIX U
MEeX/[yHapOIHBIX MHCTUTYTOB U e opMalyel IpaBOBBIX IPOCTPAHCTB.

Bce 9T0 HeM36eXHO BefleT K IPAaBOBOMY Xa0Cy, KOI/ja JIOKHO MOHSTAsI [1e/IeCO0OPasHOCTD
paspylIaeT MpaBoOBbIe CHCTEMBI I MEXaHU3MbI PETY/IPOBAHNA U 3aMEHACT VX JIelICTBIUE TIPU-
MeHeHUeM JIPYTUX HOpM — 00bIYaeB, Tpaguuuii 1 fp. BMecTo mpaBoBOro nmpocTpaHcTBa He-
U30€XXHO 00pasyeTcst MPOCTPAHCTBO 6e33aKOHIISI, IPOM3BO/IA M HACUINS BOIPEKI [IEHHOCTSIM
U IPaBOMOPAAKY. MeXXIyHapogHOe IIPaBO ¥ MHCTUTYTBI MOTYT MHOTOE CHeIaTh LA yCTO-
YMBOI 3aKOHHOCTHM B COBPEMEHHOM MIp€, XOTsI BCEMM MPU3HAETCS CMabOCTh WU «COOM» B
BUJIe TPAHCTPAHNYHOI IPeCTYIHOCTH, (PMHAHCOBOTO KPU3YICA, COKPYIICHNUA SKOJIOTMYEeCKON
cTabunbHOCTY 1 Ap. [loaToMy IIpaBIJIeH BBIBOJ O IBYX CLEHAPMAX MMPOBOIO Pa3BUTUA —
IIPaBOBOM U CUJIOBOM BapuaHTax. CTporoe cobyofeHne Me>XIyHapOGHBIX IIPYHIUIIOB U 9¢-
¢dexruBrocts OOH 1 pyrux MHCTUTYTOB TAPAHTUPYET PE3yAbTaT BHIOOPA IIPABOBOIO BEK-
TOpa MUPOBOTO Pa3BUTHA.

Ho Henb3s HeJOOLEHNBATDh B3aIMOCBA3b HAIIVIOHAILHOTO 1 MEXXJYHAPOJHOTO IIPAaBOIIO-
PAIKOB, VHade Iapa/UIe/M3M He IPUBeeT K YCTOMYMBOCTY IPaBOBBIX IPOCTPAHCTB. B oTe-
YECTBEHHON Hay4yHOIl JIUTepaType HEPENKO UCIIONIb3YIOTCS MOHATUA «IIPABOBOI IOPSIOK»
U «IIpaBOIOPALOK». [IepBbIil U3 HUX TPAKTYeTCA KaK IIOCTOAHHASA JEeATeTbHOCTD CyOBEKTOB
IIpaBa 10 peajM3anyii IPaBOBBIX HOPM, IOCTPOCHHBIX Ha BHYTPEHHEM U BHEIITHEM JIMaJIOre,
1 oOpM/IeHHASA B JAaHHBIII MOMEHT KaK IIpefiCTaB/IeHe COLMYMa O JO/DKHOI MOJIe/IM IIpaBo-
BoOro nosefieHnA”. Ho Bpsp u [yajor u «JO/DKHOe MOBeJeHIe» CIIYXKaT MCYepIIbIBAIOIIIMU
XapaKTEPUCTUKAMI, TIOCKO/IBKY B HIX MCYE3aI0T BIACTHOE I MHOe 0ObecIiedeH e IOopsIfiKa I
CBSI3b HAIIMIOHAJIBHOTO J MEXIYHAPOLHOIO MOPSIKA.

OtpajiHO, 4TO B /IMTepaType [0 MeXYHApOJZHOMY IIPaBY JaBHO 00CYX/JaI0T 9TV BOIIPOCHI
U TIpeyIaraloT pasHble BapMaHThl OTBETOB HA BOIPOCHI — IIapasjieibHOE Pa3BUTHE HALMO-
HaJIbHBIX /1 MeXXYHAPOJHBIX IIPAaBOBBIX CUCTEM, HAXOXK/eHMe VX OOIIVX YepT, TPAKTOBKA «Cy-
HepCUCTEeMBI» ITI00aIbHOro MaciuTaba. [7TogoTBOpeH pasyensieMblil HAMM HOAXOJ K yIIpaBie-
HUIO MEX/[YHapOIHBIMIU IIPOL[eCCaMy, KOTOPBII II03BO/IAET UCIO/NIb30BaTh Pa3Hble CPefiCTBA
VIS BIMAHUA Ha IPOLIECCHI B MEXKIYHapOIHOIL chepe'™.

2 3opvkun B.J. Ykas. cou. C. 374.

3 Yeproeop H.H., Ilawenyes [].A. IIpaBoBOil HOPSJOK: ZOKTPUHAIbHbIE ITOLXOABI M AKTya/lIbHble Ha-
npaB/ieHns uccnenosanuii // JKypuan poccnitckoro mpasa. 2017. Ne 8. C. 5.

" JTuxaues B.H. CoBpemeHHbIe Tpo61eMbl MUpOyIIpaBieHnsa: Poccuitcknit mopxon. M., 2009. 400 c.
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10.A. Tuxomupos. lpaBoBoOe NPOCTPaHCTBO: paBHOBECHE 1 OTKIOHeHUS. C. 4—17

IToHATNA M KOHCTPYKIIMY MUPOBOTO NOPsAKAa MEHAITCA B XOJie MICTOPUYECKOTO Pa3BUTHA
U OTPaXKaIOT YC/IOBHBIN BeC TaKuX (aKTOpOB, Kak cula v MHTepecsl. I. Kuccuamxkep ¢ yuerom
TaKVUX (PaKTOPOB XapaKTepM3yeT PeriMOHaIbHBIN U MUPOBOIL mopAnoK. Ho ero mopsamox s
EBponsl — 3T0 IWIopamm3M 1 OajaHc CUL, IjIA UCIaMMU3Ma — Xaoc, i1 Asuy — KOHPOH-
tanys u napTHepcTBO. CIIIA 0TBeYaloT 3a BCe YeIOBEYECTBO M CTPEMATCA K MUPOBOMY II0-
PAAKY II0 CBOEI HAIMOHA/IBHOM MOJIENM — aMEPUKAHCKUE LEHHOCTYU, MHCTUTYThHI KaK YHU-
BepCa/bHbIT 06pasen’.

B nHOCTpaHHOI MuTeparype 0OHAPYKMBAIOTCS PA3INIHbIe OAXOAbI K JAHHOI Ipobe-
Mme. Hemenkite yueHble XapaKTepU3yIOT COBPeMEHHOe 001I1eCTBO KaK 006111ecTBO MHGOPMALINI,
3HAHMIT M1 PUCKA, & aMepUKAHCKIe y4eHble UCIIONb3YI0T TPAaKTOBKY IOpsfKa 0e3 ImpaBa M
BOOOIIIe IOITYCKAIOT HApYIIEHNE BCEX PEry/IATOPOB U MHCTUTYTOB IIOJ JaBJIeHIEM CyIep-9KO-
HOMMYECKUX TPAHCIPAaHWYHBIX PETy/IATOPOB (TakoBa HMO3MIVA aBTOPOB KHMT «IiobampHOE
a]MMHICTPATUBHOE IIpaBo»)'S.

K coxaneninio, B mociegHue rofbl HAOTIONAIOTCA OTXOJ, OT IPUHINIIOB MEXIYHAPOLHOTO
npasa B mo3nnuAx u geiicTeyAx CIHIA u X 3amagHbIX TapTHEPOB U ABHOE JaBJIeHNUe Y3KUX
MO/INTUKO-3KOHOMUYECKUX MHTEPECOB PAJM TETEMOHUM B MUPE U 3aXBaTa PHIHKOB ChIPbS.
Mexpy TeM, KpoMe TPaIMIVMOHHBIX MeXAyHapoaHbix nHCTUTYTOB Tnita OOH, Coseta bes-
OIIACHOCTM ¥ JIETA/IbHBIX CPEICTB COXPAHEHMSA CYBEPEHUTETA CTPAH U MUPHOTO PeEIIeHU
CIIOPHBIX BOIIPOCOB, IIMPOKO UCIIONBb3YIOTCSA CPElCTBA «MATKOTO IpaBa». Tak, JaBocckmit
MUPOBOJI S5KOHOMIYECKMI (POPYM Jla/l CUCTEMHbIe OLIEHKM TeHIEeHIMII M PUCKOB Pa3BUTIA.
B 2015 r. — 910 pUCKM OCTa0IeHNA TOCYAPCTBEHHbBIX MHCTUTYTOB U POJIM TOCYAAPCTB, 000-
CTPEHNA MeXXHAIVIOHA/IbHBIX KOH(MINKTOB, B 2016 I. — aKIleHT Ha MTHAYCTPUAIBHYIO PeBOJIIO-
V10 B MUpe 1 poboTn3aruio, B 2017 I. — pUCKYU IPUPOLHBIE, TEXHOTEHHbIE U NHbIE".

[TosAB/ISIOTCST TPYABI O PasHBIX TPAHSX IpaBa — TO 6e3 Hero 0OXOAMTCS MOPSIOK'S, TO
IIpaBO CpalllUBaeTCA C MOPaIbio’’. ITO OYeBMIHbIC IApaJOKChL. BecbMa ImokasaTe/bHBI HO-
BbI€ PETYIATOPHI HALIMOHAIbHBIX U MEXXIYHAPOJHBIX OTHOLIEHMUI B BUJE HOPM JeK/Iapalui
cammuToB. Tak, npunaTas 4.09.2017 CemanbcKas gekaapanys pykopogureneit crpad bPVIKC
aKIEHTVMPYeT BHUMAHME HA KIIOYEBBIX IPoOreMax U 3ajadax TAKOrO0 HOBOrO (peHOMeHa,
KaK [7100a/IbHOe 9KOHOMMYECKOe YIIpaBJIeHNe U Pa3BUTHeE CBA3eHl M KOOPAMHALUYU CTPaH-
y4yacTHuI. [lo BompocaM IOIMTHYECKOTO COTPYSHMYIECTBA U COTPYIHUYECTBA B cepe Oe3-
OIIACHOCTY Ha 9TOJ ceccyyt IpUHATHI 40 JOKyMeHTOB?’, I10 BOIIPOCAM Pa3BUTIUA MEXINYHOCT-
HbBIX KOHTaKTOB — 20, II0 BOIIPOCaM 3KOHOMMYECKOTO COTPYAHMYECTBA — YEeThIpe U IIIaH
merictBmit. Kakue aTo mokymMeHThI? leKmapanys, JOKIag, COITalIeHNe, MEMOPAH/yM, II0/I0-
JKeHM, IIJIaH JeiiCTBUI MHUIIMATOPOB, IporpamMMa «/IMeHHOJ KOHCEHCYC», COBMECTHAA CTa-
TUCTUYECKast MyOIMKayst, 061mas mo3uuysi. 3aKperIeHbl TakKe TeMbl BCTPeY MUHICTPOB,
CTapIIMX JO/DKHOCTHBIX JIUII, pab04MX IPYIII, SKCIEPTOB.

5 Kuccunomep I Muposoit mopsigok. M., 2016. 512 c.

16 Global Administrative Law: The Casebook. New York, 2012. P. 56.
7 Onnuncon P. Tlopsanok 6e3 mpasa. M., 2017. C. 467.

'8 3opvxun B.J]. Yka3. cou. C. 395.

¥ ®ynnap JI. Mopanb mpasa. M., 2016. 312 c.

% Cpepn xotopbix: JlopoxkHas Kapra IpakTudeckoro corpygamdectsa BPUIKC B obecreuennu 6es-

OIACHOCTM B cdepe MCIONb30BaHMA MHOOPMAIMOHHO-KOMMyHNKaIMOHHbIX TexHonmormit (VIKT); ITomoxe-
Hre o CeTy MOJeNbHBIX 9/eKTpoHHbIX mopTos BPYIKC [dnmextponnsiit pecypc]: // URL: http://brics.mid.ru/
document/-/asset_publisher/VmQiTI1 AUALV/content/samen-skaa-deklaracia-rukovoditelej-stran-briks-samen-
kitaj-4-sentabra-2017goda?redirect=%2Fdocuments&inheritRedirect=true (faTa obpamenns: 31.10. 2017)
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Legal Thought: History and Modernity

Kaxk BUIHO, CYIIECTBYIOT pa3/IMIHbIE IOV II0 IIOBOAY IIPABOBOI'O IIOPAAKA I MIUPO-
BOro nopsjka. Ilo HameMy MHEHMIO, HALIMOHAIbHBI TPaBOBOI MOPAJOK CTPOUTCS Ha OCHO-
B€ KOHCTUTYLMOHHBIX IIPUHINIIOB I OTpa)kaeT CTEIIEHD ycTOﬂ‘{I/IBOCTI/I KOHCTUTYHIVIOHHOI'O
CTPOSI, KOTOpasi COTEPXKUT KaK 0OIIevdesIoBedeCcKIe LIEHHOCT I BEPXOBEHCTBO IIPaBa, TaK I
HalMMIOHA/IbHbIC HEHHOCTN I MCHTA/IUTET, YCTOiI‘II/IBbH/uI YPOBE€HDb 3aKOHHOCTU. Hpm'{eM Hanu-
OHAJ/IbHBIN IIOPANOK CITY)XXUT COCTaBHOM YaCTbhIO MUPOBOTO IIpaBOIIOPAAKA Ha OCHOBE IIpU-
3HaHMA OOIeYeSIOBEYeCKUX LIEHHOCTell, COITTACOBAHHOIO pelIeHNs IN00aabHBIX IPoOIeM
(coTpymHMYECTBO CTpaH, COXpaHeHNe KIuMara, 6e30I1acCHOCTb, 00IIIVIe PeCypChl IIAHeThI, Ka-
4eCcTBO TOCYIIpaB/IeHN, IeMOKpaTs, 60pbba ¢ KOppyILueit), 6anaHca MHTEPeCoB CTPaH, pe-
TTIOHOB, IVTAaHETDI 1 COOTBETCTBYIOLINX IIPAaBOBBIX IIPOCTPAHCTB, YCTOi[‘II/IBOCTI/I MHCTUTYTOB
TOCYmapCTB U MEXXITYHAPOAHBIX MHCTUTYTOB, MUPHOI'O pa3pell€eHNA CIIOPOB 1 KOH(i)IH/IKTOB.
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Legal Space: Balance and Deviations
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Abstract

There are major changes in modern systems and methods of legal regulation across the world. The
law does not lose its role and becomes an even more powerful mechanism for regulating and shaping
new statesin society and the state. This is due largely to the use of the concept of “legal space”, which
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allows reflecting the processes of globalization and strengthening of the sovereignty of states. With
its help, there is possibility to analyze new areas of legal regulation through various legal regulators
and maintain the stability and flexibility of legal boundaries. The article deals with the types of legal
spaces (economic, informational, etc.) and arising disputes for the different countries. There is the
process of multi-vector development of law, when instead of one-dimensional development, there is
the influence of such vectors as the mobile sphere and the scope of legal regulation, multi-layered,
influence of institutionalization and technization, gaps between law-making and law enforcement.
In the focus of multidimensionality there are the initial correlations between national international
acts, localization and self-regulation. The normative flow is followed by the chaotic legal phenomena
destroying legal space. It causes to look for ways of mutual influence of national and international law
and order, to find resistance to violence and to strengthen alignment mechanisms. National regime is
a component of international regime due to common values, shared solutions of global challenges,
balance of different interests, stable functioning of institutions, peaceful resolution of disputes and
conflicts. The world order and the basis of contemporary law are formed in difficult conditions of
cooperation and confrontation of various social forces.
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FnoGanbHble NpaBoOBbIe
CUCTEMbI, NPaBOBbIe CE€MbM
n nx knaccundbukaums

B.E. YpkuH

npodeccop, rMaBHbIN Hay4HbI COTPYOHUK NHCTUTYTa rocygapcTea v npasa Poccuinckon aka-
0EeMUU HayK, 3aCNyXeHHbI AeaTenb Haykun PD, 3acnyxeHHbI opucT PD, nokTop topruanyeckmx
Hayk. Agpec: 119019, Poccuiickaa denepaumsa, Mocksa, yn. 3HameHka, 10. E-mail: vechirkin@
yandex.ru

AHHOTaALMA

OCHOBOMONOXHUKN CPABHUTENILHOrO CUCTEMHOMO NoAxo4a K M3y4YeHUIO npaBa (cpeaun nepsbix Obiav
amepukarel, P. LLUnesnHrep, ¢panuy3bl P. Jasug n M. AHcenb, ntanbsaHel, P. Cakko, kaHagew, . [neHH,
noaxe Hemupl X. KETy, 1 K. LiBanrepT n ap.) Ha pybexe 1960-1970-x rr. coBepLUMAM NPOPLIB B MPaBOBOWA
Hayke. OHM 3aBepLUVAN CO3AaHNEe OCHOB HOBOIO HANpPaBeHNsi CPABHUTESTbHO-MPABOBbIX MCCEA0BAHNNA,
BbIAENNAN 1 NPOAHANIM3MPOBAIN Pa3/INYHbIE NPABOBbIE OOLLLHOCTY MPOLLUbIX BEKOB M COBPEMEHHOCTH,
Ha3BaB MNoCnefHNE CEMbAMMU UMM CUCTEMAMMU (2HINO-CaKCOHCKasa, POMaHO-repMaHckas, coupannctuye-
cKas, MycynbmaHckasa n ap.). Im cneayot MHOrme poccumnckme aBtTopbl. TepMmnHbl «<npaBoBasi cuctemMa»
1 «paBoBasi CeMbsi» 4aCTO UCMOJb3YIOTCH Kak OAMHAKOBbIE, MOHATUS CUCTEMbI M CEMbBU, Kak Npasuiio, He
[aloTCs, coumanbHas CyTb OCHOBHBIX (M106asbHbIX) NPABOBbIX CUCTEM UFHOPUPYETCH. AHIO-CaKCOH-
cKas ceMbs NpaBa v ToTaiMTapHas CoumanncTuyeckas npaBosBas CucTeMa HaxoAAaTCS B OOHOM 1 TOM Xe
KnaccnounkaunoHHoOM eguHunLe. B ctatbe npennaraloTcs HOBblE NOAXOAbl M MIHOM CUHTE3 NPaBOBbIX CU-
cTeM. ABTOP MCMOJIb3YEeT METOObl UICTOPMYECKOIr0, IOMMHY4ECKOro, AeAyKTUBHOIO, UHAYKTUBHOMO U CpaBs-
HUTENBHOIO nccnenoBaHns, GoPMaLMOHHO-LUNBUINSALNOHHBIN NOAXOA U HA 3TOW OCHOBE BbloenseTt
TPV OCHOBHbIE MPABOBbIE CUCTEMbI COBPEMEHHOIO MUPA: MYCY/IbMaHCKYK CUCTEMY (MyCyNibMaH 6onee
1,7 Mnpa. yenosek), nMbepanbHO-NONYCOLMASIbHYIO KanuUTaMCTUYECKYIO CUCTEMY (PacnpoCcTpaHsaeTcs
Ha 4,5 Mnpa. 4enoBek, BKJIYas MHOMMe pas3BmBaloLLMECS CTPaHbI) 1 TOTaIMTapPHO-COLMaNUCTUYECKYIO
cuctemy (1,5 mnpa. yenosek). MNpu BblAENEHUN NPABOBbLIX CEMEN NCMOb3YETCH TPAAVLMOHHbIA NOA-
XO[, CPaBHUTENIbHOrO NPaBOBEAEHNSA, HO C YHETOM COLMASIbHbIX 1 KYNbTYPOIOrM4eCKMX NPaBOBbIX 0CO-
6eHHOoCcTel. Ha 3Tolh OCHOBE B pamkax Kaxaow 13 rnodasnbHbiX CUCTEM BblAENEHbl NPABOBbLIE CEMbMU.
B cucteme mycynbMaHCKOro npaea eCTb pyHAAMEHTANNCTCKAs (PagnkanmcTckas) ¥ MOOEPHU3VPOBaH-
Hasa (NpoaBMHYTas) NpaBoOBble CEMbU, a MO APYrOMY OCHOBAHWMIO OENIEHNA — CYHHUTCKas 1 LunMuTcKas
NPaBOBbIE CEMbU; B NMOEPaNbHO-MONYCOUMANBHON KanuTanuCcTUYeCKon CUCTEME — aHM10-CakKCOH-
cKasi, pPOMaHO-repMaHcKkas 1 pyrme ceMby (COBPEMEHHbIE MCCNeN0BaTENM HA3bIBAKOT TaTUHO-aMepu-
KaHCKYI0, CKaHAMHAaBCKYIO 1 Op.); B TOTAIMTAPHOM COLMANINCTUYECKON CUCTEME — OPTOAOKCaNbHasa u
4aCTUYHO MOLEPHN3NPOBAHHAS CEMbMU.

KnoueBble cnosa

nHonBunayasnbHble NMPaBOBbIE CUCTEMbI NOCYOapCTB, rnob6asbHble CUCTEMBbI, npaBoBble CeMbK, KJiac-
CVIq)VIKaU,VIH, KanuntTanucTtnyeckas npasoBasd cuctema, TotainTapHO-coumnanncTnyeckaa npaBsoBasd cu-
cTtemMa.

Bubnunorpaduyeckoe onucaHme: Ynpkun B.E. MobanbHble NpaBOBbIE CUCTEMbI, MPABOBLIE CEMbU N NX
knaccudukaumsa // Mpaso. XypHan Beiciuelt wkonbl akoHomMukn. 2017. N2 4. C. 18-30.

JEL: K10; YOK: 340 DOI: 10.17323/2072-8166.2017.4.18.30
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OCHOBHbIE NMOHATUA

B poccuiickoit n 3apy6eKHOI I0PUANIECKOil HayKe HPM MCCIEfOBAHMN TIPABOBBIX 00pa-
30BaHUIT VCIIO/IB3YIOTCA MOHATUA «HAIVOHAIbHASA IIPaBOBas CUCTeMa»', «IIpaBoOBas CeMbs» U
«IIpaBOBasi» CMCTeMa. Pedb ueT 0 BHyTpeHHeM IIpaBe TOCYAapPCTB, IPAaBOBasA CUCTEMA MEX/TY-
HapOJHOrO IIpaBa 3aHMMaeT 0cob0e MeCTo. B ymmrepaType CyliecTByIOT IIOIXOMBI, O IHAKOBBIE
K IIOHATHIO IIPABOBOJ CUCTEMBI B OT/Ie/IbHO B3ATOM rocygapcrse (Hanpumep, B CIITA v Kn-
Tae, eC/I He TOBOPUTD O COLVIAJIBHO CYIJHOCTH), HO HEOMHAKOBBIE IT0 OTHOLIEHMIO K ITOHA-
TYSIM IIPaBOBOI CeMbM, 00'beVHAIONIEN OIIpeJie/IeHHYIO IPYIIILY FOCYAapPCTB 9acTO Ha PA3HBIX
KOHTMHEHTaX (Halpumep, aHITI0-CAKCOHCKasl CeMbsI), M IIPABOBOI CUCTEMBI OIIpeJeNIeHHOTO
e[MHCTBA MHOJI I'PYIIIbI TOCYAApPCTB (HalIpuMep, B COXPaHMBIIMXCA TOTATUTAPHO-COLVIATIN-
CTHYECKMX TOCYJAPCTBAX PA3HBIX KOHTMHEHTOB, B TOM 4rcie Bo BreTHame u Ha Ky6e). He-
OJITHAKOBBI 11 KMacCu(UKALUY IPABOBBIX CUCTEM U IIPABOBBIX CEMEIL.

B poccuiickux mccnenoBaHUAX IPeXX e BCEro OTMEYaeTCs, 4TO C/IeAyeT Pa3indaTh IOHA-
THUS «CHUCTEMA IIpaBa» U «IpaBoBas cucrteMar. CIMTAETCs, YTO IEPBOE HOHATUE XapaKTepu-
3yeT BHYTPEHHIOI CTPYKTYpY IIpaBa (IIpaBOBbIe aKTbl, HOPMBI, MHCTUTYTBI, OTPAC/IN IIpaBa
U [Ip.), XOTsI MHOTYIE MCC/IEOBAaTeNN BBIJE/SIIOT B HEM He TOTIbKO HOPMATUBHBIN KOMIIOHEHT,
HO U NHBIe, HAIIpUMep, IpaBonpuMeHeHne. [IpaBoBas cucTeMa B pOCCUICKUX MCC/IEOBAHMIAX
IIOHVIMAeTCs IIVpe, YeM CUCTeMa IIpaBa, XOTS Y Pa3HbIX aBTOPOB HEOJMHAKOBO (MHOIZA Ha-
PANY ¢ IPYyrMMU KOMIIOHEHTaMU CIOfja BK/IIOYAIOT IIPaBOBYIO IIcyuxosoruio). Hepenko takue
pacmmpenns BeAyT K CMEIIeHNIO IOHATII IIpaBa 1 IIPAaBOBON CHCTEMBI

B 3apy0exxHOII TuTepaType, HaCKOJIbKO U3BECTHO, He CYIIeCTBYeT Pa3HbIX IIOHATUII CUCTe-
MBI TIpaBa ¥ IPaBOBOI CUCTEMBI, XOTS A3BIKM STUX CTPAH HAIOT BO3MOXKHOCTD JIe/IaTh TaKoe
pasmdue CJIOBapHO, a 3aTeM U II0 CYLecTBY (Hanpumep, legal system u system of law, systeme
juridique u systéme de droit u T.51.). ViccmemoBarenu 3apy6exHbIX CTpPaH JETaIbHO M3y4aioT
CHCTeMY HOPM, MHCTUTYTOB, OTpacyei (6e3 9Toro HeBO3MOXKHO M3y4aTh IIPaBO), pacCMaTpu-
BAIOT MICTOPUYECKIIe IIPAaBOBbIe CUCTEMBI I COBPEMEHHBIE TPAaBOBbIE CEMbY, HO Pa3/IndmA 110-
HATUI TIpaBa, CUCTEMBI IIpaBa U IPaBOBOI CUCTEMBI He IPOBOAATCS, KOMIIOHEHTHI CYICTEMBI
He BbIJIE/IEHb], a CEMbJ 9aCTO Ha3bIBAIOTCA cucTeMamy. Opannysckmit uccnegosarens P. Ja-
BT, CpeAyl «BEeNMVMKNUX CHCTeM» Ha3bIBaeT, HAIIpUMep, aHITIO-CAKCOHCKYIO ¥ POMaHO-TepMaH-
CKYIO IIPaBOBYIO CEMbII%, @ €0 COOTeYeCTBEHHMK KoMIapaTuBucT P. JIeke TOBOPUT O «Tpex
BEJIVIKVIX IIPABOBBIX CHCTEMaX: aHIIMIICKOM, (PPaHI[y3CKOM VI HeMeLIKOM IIpaBe»’. DTO yMeeT
MeCTO I B CIIE[JVIA/IbHBIX 3apYOEXXHBIX pab0oTax 0 CTPYKTYpe IPaBOBOI CUCTEMBI .

CpaBHUTeIbHbIE MCCIENOBAHNA IIPAaBOBBIX CUCTeM (CHadala KaK MHIMBUAYATbHBIX M KaK
IIpaBoBasd reorpagus) U IPaBOBBIX ceMell B KaKOJ-TO Mepe IIPOBOAATCS JaBHO, HO OHM IIOJTY-
YVUTM HOBOE HaIlpaBJieHVe BO BTOpoii omoBrHE XX B. OCHOBOIIOIOKHVIKY CICTEMHOTO ITOJXO0-
la K CpaBHUTETIBHOMY IpaBoBefieHuIo (ameprkaHel P. Illnesunrep, dpaniys P. [laBuy, HeMIibl
K. IIBetirepr, X. Kéru, kanagew I1. IlieHH 1 p.) cOBepIIM/IM IIPOPBIB B HAYYHbIX MCCTICIOBAHIIAX.
OHu co3pami HOBOe HallpaB/IeHIIE VICCTIETOBAHIL, BBIE/IVIN U IIPOAHAIM3VPOBATIV PA3ITIHbIC
[IpaBoBble OOIIHOCTV COBPEMEHHOCTH, Ha3BaB MX CUCTEMAMU VI CEMBSIMU, PACCMOTpPENN
UCTOPUYECKIE CUCTEMBI IIPOLIJIOTO U OCTATKM VX 37IEMEHTOB B COBPEMEHHDIX YCTIOBUAX.

! TepMuH «HaIMOHATbHBIN» B 3aIAfHON NMTEpaType CBA3AH C KOHIIENIVEN «HAIMA-TOCYAAPCTBOY.
B npumenenyin K Poccyn oH TpebyeT yTOUHeHNsA WM HOACHeHNA: Poccus — rocynapcTBo MHOrOHAIIMOHAIBHOE.

? David R. Les grands systemes de droit contemporains (Droit comparé). P., 1964.
* Jlexce P. Benukuie mpaBoBble CUCTEMbI cOBpeMeHHOCTY. CpaBHUTENIbHO-TIPaBOBOI oaxoxn. M., 2011. 529 c.

* Candesyap II. CTpyKTypa IpaBoBOIi cicTeMbl: focylapcTBEHHOE IIPABO ¥ YacTHOE IpaBo. M.,1994.
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B Poccun Bimsanue nomyynia pabora gppaniysckoro npasosena P. [laBupa’, eit criegoBamm
pOCCuiTcKIe aBTOPBI, OMyONIMKOBaBIIEe KHUTM O NMPaBOBBIX cuctemax®. P. JlaBup, He maBast
OIlpefieIeH s PABOBOY CUCTEMBI U IIPaBOBOL CeMbH, pas/inyal POMaHO-TePMaHCKYIO (KOH-
TMHEHTA/IbHYIO); QHI/IO-aMEPUKAHCKYI0 (OH HA3bIBAJI ee U CHCTeMOII 061ero mpasa), Coum-
QIUCTUYECKYIO CeMb, @ TAKXKe LIeCTb CaMOCTOATE/IbHBIX TUIIOB PEIUTMO3HOTO M TPafyLin-
OHHOTO IIpaBa: MYCY/JIbMaHCKOe, UyJelickoe; KaHOHNYIECKOe; MHIYCCKOe; aJbHeBOCTOYHOE
(amoHo-KuTalicKOe); adpukaHckoe. Ha Hamr B3I/, BKIIOYEHNE B OfHY KIacCUpUKALMOH-
HYIO e[[UHIITy PasHbIX II0 COLMA/JIbHOI CYIIHOCTY KallUTaIMCTUYECKOTO Y COLMAIICTIYEeCKO-
ro mpaBa (HaIpyMep, aHITIO-aMEePMKAHCKOI CeMbJL ¥ COBETCKOTO IIpaBa) OBUIO OMIMOOYHBIM.
KpoMme TOro, MycynpbMaHCKOe IIPaBO — He TOJIBKO MCTOPUYECKOe, HO U JelICTBYIoIIee, a Ka-
HOHIYECKOe IIPaBO — 3TO He MpaBo rocygapcrsa. Ilpu Bcem sTom pabora P. [laBupa nmena
IpUHIMINAIbHOE OPUEHTHPYIOlIee 3HaUYCHNE.

Kak y>ke TOBOpUIOCH, OCHOBOIIOJIOXKHUKIM CHCTEMHOTO aHa/IM3a MHOIJA MCIIOIb30Ba/IN
IIOHATYA IIPABOBOY CHCTEMBI Y IIPABOBOII CeMbl KaK aHaJIOTMYHbIe (CeMbs — TOXe OIpefe-
JeHHas cucreMa). [To HalleMy MHEHMIO, 9TY OHATHA HY)HO TOYHO pasmmyarb. CroBocode-
TaHIe «HAL[MOHA/IbHAS IPABOBAsI CUCTEMa» OTHOCUTCS B HAyYHOIL IUTEpaType BCeX CTPAaH K
IIPaBOBBIM CHCTEMaM OIIpee/IeHHBIX TOCYAapCTB. TepMUHBI «IIpaBoBas CUCTeMa» 1 «IIPaBo-
Bas CeMbsA» OTHOCATCA K IPYIIIaM FOCYAapCTB (IIpaBOBBIM OOLTHOCTAM), PasHbIM IO CYIIHO-
¢ty ¥ popMe M 1o copiepKaHnio u Gopme.

OpHaKo M3BeCTHOE OTOXKIECTB/ICHNE STUX SABJICHNI 1 IOHATHIL IPOIO/DKACTCA 1 B 3apy-
6e>XHOIT, M POCCUIICKOII /nTepaType. JJOCTaTOYHO B3IIIHYTh HA OIJIABJIEHNsI KHUT 3apybex-
HBIX U poccmiickmux KommapaTtusucToB. Ha xaurn P. JTasupma u P. Jlexke MbI y>Ke CCBUIANCD.
Wranpsauckuil uccnegoBarenb A. BepceTTn ImpepylaraeT Takylo KIaccu(UKAINMIO IPaBOBBIX
ceMelt (HEKOTOpbIE U3 HIX OJHOBPEMEHHO Ha3BAHBI CHCTEMaMM): 00Ijee [IPaBo, MapUaTcKoe
IIpaBO, KAHOHMYECKOE IIPAaBO, CHCTeMa IPaX/JAHCKOTO IIpaBa (B CTpaHaXx, Ifie IIPMHATHI IPaK-
JaHCKMe KofieKchl), mpaBo CoBeTckoro Coro3a’. YkaxkeM ellje Ha Hanubosiee feTanbHblil NCTOY-
HIIK U3 3apy0e)XKHOII CIPaBOYHOI IMTepaTyphl. B HeM Iepeurc/IeHbl IIeCTDb IPABOBBIX CUCTEM
(oHM Ha3BaHBI TAK)Ke CEMbsIMM): CUCTeMa IPAXKIAAHCKOro IpaBa (OHa TpagUIVIOHHO Ha3bIBa-
eTCA TaK B CBA3Y C IPUHATUEM I'PXIAHCKIX KOILEKCOB B 9THX rocyapcTBax; B Poccun u 3a
PybexoM gaire TOBOPUTCS O POMAHO-T€PMAHCKOI I/IV KOHTMHEHTAJIbHOII cucteMe) — 84 ro-
CyAapcTBa; cucteMa o6miero mpasa (4acTo roBOPUTCS 06 aHITIOCAKCOHCKON cucTeMe) (44);
penurnosHoro mpasa (12); cMelIaHHbIe CCTEMbI KOHTMHEHTAIBHOTO 11 061ero mpasa (25);
KOHTMHEHTAIbHOTO U Iapuarckoro mpasa (11); obuero u mapuarckoro (7). OpHa crpana —
VHpusa — oTHeceHa K TMOPUHON IIpaBoOBOIl cucTeMe®. B aToM IepedHe Ha3BaHBI He BCe TO-
cypapcrBa-wieHsl OOH 11, HanpoTUB, Tya BKIIOYEHBI HEKOTOPbIE CTPAHBI, He ABJIAIOIINECs

° Ilepsoit kuuroii P. [laBuza, rjae HaMedasIcs Takoii mopxof, 6sua: David R. Traité élémentaire de droit civil
comparé: introduction a Iétude des droits étrangers et 4 la méthode comparative. P, 1950. Kuura, nmpuxeciuast
emy usBectHOCTH (David R. Les grands systémes de droit contemporains. P., 1964) 6bi1a BiepBble oIy 6/1mKoBa-
Ha Ha PycCKOM f3bIKe B 1967 1. OHa ¥MeeT BbICOKMUI MEXKTYHAPOIHBII P TIHT.

¢ Cwm., Hanp.: Caudos A.X. CpaBHutenpHoe npaBoBeeHrte. OCHOBHbIE [IPABOBbIE CHCTEMbl COBPEMEH-
HoCTH. M., 2003.

7 Versetti A. Legal Families in the Modern World: Civil (Romano-Germanic) Law, Common Law and other
Legal Families in the World. London, 2010. P. 2-3.

¢ [9nexrponnsii pecypcl: // URL: https://yandex.ru/search/?Ir=213&clid=2242347&msid=1506844043
.80865.22910.17422&text=%D0%BF%D1%80%D0%B0%D0%B2%D0%BE%D0%B2%D0%B0%D1%8F%20
%D1%81%D0%B8%D1%81%D1%82%D0%B5%D0%BC%D0%B0%20%D1%8D%D1%82%D0%BE (mara 06-
pautenus: 2.09.2017)

20



B.E. YvpkuH. [nobasbHbie npaBoBbie CUCTEMbI, MPaBOBbIe CeMbU U nx knaccugukaums. C. 18-30

rocygapcrsamu (Makao ¥ #p.), HO OH JaeT IpefcTaBlIeHe O COBPeMEHHOM IIOAXO0fie K KIac-
cnduKaIMM IPaBOBBIX CUCTEM B 3apyOeXXHOI HayKe.

[Tofo6HBII TOAXO[, MMeeT MeCTO ¥ B HOBBIX pOcCMilcKux mamanmsax. M.H. Mapuenko,
He IIpeIaras ONpee/IeHNI IPaBOBOI CUCTEMBI I IPABOBON CEMbM, B Ka4eCTBE CUCTEM Ha-
3BIBAET «POMAHO-T€PMAHCKYIO IPABOBYI0 CEMbIO, aHITIOCAKCOHCKYIO ITPaBOBYIO CEMbIO VU
CHCTeMy O0ILIero IpaBa, IPaBOBbIe CUCTEMbI COLMAINUCTUYECKUX U ITOCTCOLMATICTIYECKIX
TOCYapCTB, UY/EICKOe IPaBO ¥ MYCY/IbMaHCKO€ NPaBO KaK PasHOBUITHOCTY PEIUTMO3HOTO
mpaBa»’.

Poccuiickue aBTopsl (pasmuyaolye VI HeT IPaBOBYIO CUCTEMY M IPAaBOBYIO CEMbIO),
npeparast Kraccuukanmum, HeOAMHAKOBO HOAXOAT K COJleP>KaHMIO ITOHATHUS IIPaBOBast CUi-
cTeMa, ee cOCTaB/IA0IYM. B.B. TaBpyIoB OTMeTII TPY ITIaBHBIX OAIXOf1a: 1) IpaBOBas CHCTe-
Ma pacCMaTpMBAETCsl TOJIBKO KaK HOpMAaTMBHOe 00pasoBaHue; 2) B HOHATUM CUCTEMBI 00b-
eNVHAT MPABO KaK HOPMAaTMBHOE 0Opa3oBaHIeE, IPABOTBOPYECTBO ¥ MPABOIPUMEHEHIIE;
3) 3TO BHYTpEHHME B3aIMOCBA3M IPAaBOBBIX SABJICHUII, VX OPraHU3aLMil U CTPYKTYP; COBO-
KYIHOCTb IOPUANYECKNX HOPM, IPUHINIIOB ¥ MHCTUTYTOB (HOPMAaTUBHBII 9/IEMEHT), COBO-
KYITHOCTb IIPAaBOBBIX YUPeKIeHNiI (OpraHM3aI[VIOHHBI 9/IeMEHT), COBOKYIIHOCTb IIPaBOBBIX
et 1 B3raAnoB (Mgeonorndecknii sjpemenT) .

Cawm B.B. TaBpusioB o61ijero omnpefenenms He npegmaraet. OH [JaeT MUPOKOe OIpeieieHNe
HALIMOHAJIbHOI NPAaBOBOI CUCTEMBbI, BK/II0OUasA B Hee OIpefe/icHHble KOMIIOHEHTHI 1, KaK OH
TOBOPUT, [10 aHAJIOTMI C HUM — OIIpefie/ieHVe Me>KIYHAPOJHO IPAaBOBOII CUCTEeMBI (1MeeT-
cA B BUJLy MeX/JyHapopiHOe IIpaBo). [Io mHeHuio. B.B. TaBpuioBa, HauyoHaIbHasA paBoBast
CUCTeMa «IIPeACTaBIsieT c060IT XapaKTePHYIO A/Is JAHHOTO rocyfapcra (00mecTBa) 1emocT-
HYI0 COBOKYITHOCTD JIeJICTBYIOIIMX Ha €r0 TEPPUTOPUM NTPABOBBIX HOPM, a TAKXKe I0puUjude-
CKJIX OPTaHOB, YYPEX/ICHNUII, OpraHU3aIVIT M IPABOBOII MIEOIOINY, 00eCIeYBAIONINX B IIPO-
Lecce PpUAMIECKON IPAKTUKI, OIIOCPESOBAHHON IIPABOBOI IICUXOJIOTUEN, YPeryIupoBaHue
006II[eCTBEHHBIX OTHOIIEHNIT B COOTBETCTBUU C OOBEKTUBHBIMI 3aKOHOMEPHOCTSIMU Pa3BI-
Tns obmecta»'l.

CrpemiieHre JjaTh OIpefeNieHre IpeXx/ie, YeM paccMaTpyBaTh IPaBOBbIE CUCTEMBI (YTO
00BIYHO He [eAl0T Ha3BAaHHbIE BBIIIE I MHBIE AaBTOPBI), 3aC/TyXXMBAET MOAAepxKK. OgHAKO
BPsIJ IU CTOUT BKJIIOYATH TaKMe OOBEKTHI, KAK OPraHbl U YIPEXK/EHMsI, B IPABOBYIO CUCTEMY
(Ha mpMMeHeHNe IIpaBa YIIOJIHOMOYEH B OIpefie/IeHHBIX IIpefie/iaX B aiMUHICTPATIBHO-Ipa-
BOBBIX OTHOIIEHVSIX ¥ PS/JOBO MONMLIENICKNIT). DTO CIUIIKOM PaclIMpPEeHHOEe OIpefie/ieHue
IIPaBOBOJ CUCTEMBI.

Tepmun «mpaBonpumMenue» B.B. [aBpnioB B ompefeneHnu He UCIONb3yeT (OH Ha3bIBaeT
OpraHbl M YYpeXAeHN M I0PUANYeCKY0 IpaKTUKy). Ha Hamn B3, npaBonpuMeHeHne —
9TO HEOThEM/IEMBII KOMITOHEHT IIPABOBO CUCTeMbI (MBI IIPEIOYNTAEM CTTOBO «KKOMIIOHEHT»
BBUJY ero 00BEMHOCTHU CIOBY «37IEMEHT»), Buibl mpaBompuMeHnTesneil Hy>KHO, KOHEYHO,
Ha3BaTh, HO peyb JJO/DKHA UATHU MPeXie BCero He 0 GU3MYECKUX MPABOINPUMEHNUTESIX, @ O
XapaKTepe caMOro IIPaBOIIPMMEHEHNs, er0 CYTH, CofepxaHuu u ¢popMe (FeMOKpaTIIecKoM
WY HeT, OCHOBAHHOM Ha IIPMHLMNIIAX BEPXOBEHCTBA IIpaBa I 3aKOHA WIN HET, BK/IIOYAIOIeM
BCe HeOOXOAMMbIE CTA/UM VTN YIIepOHOM U [ip.), IPUYeM pedb HO/DKHA UATHU He TOTIBKO O Cy-
Ie6GHOM MPaBOIIPUMEHEHNU, A O TI0OOM IIPUMEHEHNN HOPM IIPaBa YIIOTHOMOYEHHBIMI HA TO

® Mapuenxo M.H. IIpaBoBble crcTeMbl coBpeMeHHOro Mupa. M., 2016. C. 25, 111, 206 u zmp.

19 Taspunos B.B. TIoHATIe HAIIMOHAIBLHOI 11 MEeXKIYHAPOJHOI MPaBoBbIX crcTeM // XKypHan poccuiickoro
mpasa. 2004. Ne 11. C. 98-112.

"' Taspunos B.B. Me>xiyHapoJHas U HallMOHA/IbHbIE ITPABOBBIE CHCTEMBI: IOHATIIE I OCHOBHbIE HAIIPaB-
JIeHNS B3aVIMOJeIiCTBIA: aBTOped. fuc. ... 4. fo. H. Kaszaub, 2006. C. 7.
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OopraHaMMm MM BO/DKHOCTHBIMM muuamy. Pusndeckne u jopuandecKme Iulla He IPUMEHAIOT
IIpaBO, OHMU JICIIONIB3YIOT €TO.

Kaxk ormeudaeT B.B. [aBpusioB, mpaBoBas IICUXOJIOTHS ONOCPEACTBYET IIpMMEHeHe [IpaBa,
HO CaMa OHa B IIPAaBOBYIO CUCTEMY, IIO €r0 MHEHUIO, BUIMMO, He BXoauT. OH He IPUBOJUT
OCHOBAHMII Takoro sakmodeHys. Ilo HallleMy MHEHMIO, BO-TI€PBbIX, IIPaBOBas ICUXOIOTHUA
MO>XeT OBITb MHAMBUAYATbHBIM (PaKTOPOM KOHKPETHOTO MPaBOIpPUMEHNUTeNs. Peub TO/mKHA
upTH 0 60sIee MM MeHee CTIOXKMBLIECsT 001eCTBEHHOI IICUXOIOrnY (HampuMep, OTHOIIEHIN
K OJJHOIIO/IBIM OpakaM B CBsI31 C IIpaBaMy YeloBeKa M K 3alliTe TOCYAapcTBa). Bo-BTOPBIX,
3TO BCe-TaKy [[yXOBHbI 37IeMEHT, OH He HOPMMPOBaH HOpPMaMM IIpaBa M CK/IaJblBaeTCs B
00111eCTBe U Y KOHKPETHBIX CO3/aTe/Ielf HOPM U IIPAaBOIPUMEHNUTeIel B XOfie BCelt ux obie-
CTBEHHOII (HepefKko — ¥ 4acTHOII) >ku3Hy, KpoMe Toro, y npaBonpuMeHnTeIel ICUXONIOIN-
JecKoe OTHOIIeHne (POPMUPYETCst TAK)XKe IPY PACCMOTPEHUY KOHKPETHOTO fIefa, YPeryInpo-
BAaHIY IIPAaBOHAPYILIEHN:, B MHBIX KOHTAKTaX. Ec/M mpaBonpuMeHUTeNN — 3TO KOJIIETHA, TO
Y PasHBIX ee WIEHOB TaKOe OTHOLICHME MOYXKeT OBITh HEOAMHAKOBBIM.

Kaxk roBopunoch, MHOIZIa B IOHATHE IPABOBOI CUCTEMbI BKIOYAIOT KOMIIOHEHT IIPaBO-
TBOpYecTBa. Ha Haul B3I/iAf, /1 MOHATHA IIPaBOBOI CUCTEMbI 3TO CYLleCTBEHHBDI 3/IEMeHT.
STO OTYETIMBO BUIHO IPU CPAaBHEHUN IIPABOTBOPYECTBA B MYCY/IbMAHCKOJ CHCTeMe ITpaBa
(cospanne Kopana, Cynnsl, Macxa6oB, ¢peTB 1 [p.)!? uin mpaBoTBOpPYECTBA B CTPaHAX TO-
TAJINTAPHOTO CoLMaM3Ma (Harmpumep, COBMeCTHbIe aKThl IJK KOMMYHUCTIYECKOI TApTUU U
[IPaBUTENbCTBA, YACTO UMEBIINe OOMblliee 3HAUCHIE, YeM 3aKOH) C [PYTMMU CUCTEMaMIL.

[ToHATHE TPABOBOI CHCTEMBI HE MOXKET OBITh He CBSI3aHO C IOHATIEM CaMOro IIpaBa, Ka-
Kue Obl OIpefe/ieH st TOC/IEHEr0 Mbl HI UCIoIb30Bam'’. [IoHATHS IpaBa U IPaBOBOI CH-
CTeMBI IO/DKHBI COOTBETCTBOBATD APYT Apyry. OfHAKO, KaK OTMEYasIoCh, XOTs 9TO U O/IM3KIe,
HO pasHble ABNeHNA. [I09TOMy HEKOTOpPBIE 9/IEMEHTDI IIOHATHUA «IIPABO» He BXOJAT B IIOHATHE
HOIUTUYECKOI CUCTEMBI, [PYTHUe, HATIPOTUB, JOOABIAIOTCA.

ITo HallleMy MHEHNIO, IIPaBOBasl CHCTEMA Ha HAIMOHAIbHOM IV TPYIIIOBOM (I7I06ab-
HOM) YPOBHE — 3TO MHTETPUPOBAHHOE €JVHCTBO IIATY OCHOBHBIX KOMIIOHEHTOB IIPaBOBOI
[eVICTBUTENIBHOCTH: 1) HOPMOTBOpYeCTBa (CIIOCOOBI CO3[jAHN TIPABOBBIX HOPM 11 UX TIOC/Ie-
LyIollieil TPYIIIMPOBKIM); 2) HOPMAaTUBHOTO KOMIIOHEHTa (IIPaBOBbIE aKThI, IPAaBOBbIE MPIH-
LIUIIBI, HOPMBI, MHCTUTYTbI, IyOIMYIHOE M YAaCTHOE IIPaBO, OTPAC/IN IIpaBa); 3) MpaBOIPU-
MeHeHNA (XapakTep IpPaBOIPUMEHEHNA, HeKOTOpPbIe 3/IeMEHTB KOTOPOTO Ha3BaHbI BBIIIE);
4) IpaBOBOIT MIEONOINY, ABJIAIOLIENICA YaCThIO TOCYAPCTBEHHOI MAEOIOI Y, BEIPasKeHHON
B HOpMaX KOHCTUTYLIMM ¥ 3aKOHOJJaTeIbCTBA; C HEll MOXKHO He COITIALIIAThCA, OHA He JIO/DK-
Ha 6bITh 0053aTe/IbHOIL, HO B BBICTYIUICHNSIX IIPOTHUB Hee HaCWIMe IPUMEHSATD 3alpeleHo);
5) IPaBOBOI KY/IbTYPbI KaK 4acTV KY/IbTYpbI, IPUHATON B obmjecTBe. IIpaBoBas KynbTypa
BKJIIOYaeT BOIIPOCHI, OTHOCAIIUECS K (PUSMYECKMM 1 IOPUANIECKUM ITULAM, OO0 befUHEHNAM,
OpraHN3alysAM, OpraHaM, JOKHOCTHBIM IM1IaM, HOPMOTBOPYECTBY, IPAaBOIPUMMEHNTENbHO-
MY IIpOLiecCy, IPaBOBOII UIEONTOTUMN.

2 Kopan — sammcaHHBIe 110 IIAMATH TPOIOBeAN mpopoka Myxammena, CyHHa — KaHOHM3MPOBAHHOE
JKI3HEOINCaHNUe IPOPOKa (9T CBALIEHHbIe KHUTY ABJIAIOTCA OCHOBOII XIM3HU MYCy/IbMaHMHA), MacXabbl —
KaHOHM3MPOBAaHHbIE TONKOBaHMA KopaHa, clieTaHHbIe 3HAMEHUTHIMMI MCTaMcKumu mpaBosefgamu B VIII-IX B.
(MCTOYHUK IIpaBa U, OFHOBPEMEHHO, OPMEHTHP OCHOB IPaBONPUMEHN:), GpeTBa — IpaBoBas MO3ULNA WK
pelieHne HCTAMCKIX TIPAaBOBEOB, MMEIOINX [IPABO IIPUHUMATD 0053aTe/IbHbIE PElIeH .

3 MbI IpupiepX1BaeMcsl CTPYKTYPHO-(QYHKIMOHAIBHOTO LIEeHHOCTHOTO OIpefie/ieHNA IpaBa KaK CUCTe-
MbI BHYTPEHHE COITIACOBAHHBIX IOPUANYECKIX HOPM, YCTAHOBIEHHBIX M/IVM CAHKI[MOHMPOBAHHBIX ITYO/IIIHOI
(mpeskzie BCero, roCcy/iapCTBEHHOI) BIACTbIO, PEryIMPYIINX 00IeCTBEHHO 3HAaUVIMble OTHOIIEHNA, obecre-
YJMBAEMBbIX, B KOHEYHOM CUeTe, TOCYJAPCTBEHHBIM IIPUHYX/EHIEM 1 CTY>KAIUX I0PUMYeCKOl OCHOBO /s
CO3[JaHVS U PacIpefielieHNs] COLMAbHbIX LleHHOCTell (671ar) B 061jecTBe.
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STV KOMIIOHEHTBI MMEIOT TaKyKe OIpefieAollee 3HaYeHMe /I MHAUBULYaIbHOI ITpaBo-
BOJI CUCTEMBI U IPABOBOIL CeMbU (OHU COCTOSAT B CHCTeMe), HO OHM JOIOMHSIOTCS XapaKTe-
PUBYIOIIMMU UX 0COOEHHOCTAMU MHAVMBUJYaTbHON CUCTeMBI (B JaHHOM O0IIecTBe M TOCy-
JapcTBe) WM COBOKYIHBIMY OCOOEHHOCTSMM TPYIIIBI CTPaH. DTU OCOOEHHOCTY M CITy’KaT
OCHOBaHMeM JJIf1 UX KIacCU(UKay BHyTPY CUCTeMBL. [Ipy 9TOM 3HaUeHMe HeKOTOPBIX KOM-
TTIOHEHTOB JI/I1 BBIYWIEHEHNA VHAVBULYaIbHbIX IPAaBOBBIX CHCTEM U IPABOBBIX CEMbEN MOXKET
OBITb HeBENMUKO (HAIIpUMep, IPABOBasi UIEOJIOINS 3a/I0)KeHA B CaMOJT CICTeMe), a CBoeobpa-
31ie TIPaBOBOIT KY/IbTYPBI, HATIPOTHB, MOXET MMETh 0c0060e 3HaueHMe' .

HaryonanpHas cucremMa orpaHideHa paMKaMI TOCYAapCTBa (OHa MOXKET BIUATD U BIIVsACT
Ha JIpyTyie TOCYLapCTBa, HO AeJICTBYeT KaK CUCTeMa B paMKax cBoell cTpaHbl). OHa OHOBpe-
MEHHO OTHOCHUTCS K OIPefie/IeHHOII IIPAaBOBON ceMbe (MM K CMEIIaHHBIM CEMbsIM) U K TOII
VUIU MHOII I7106a/IbHOII IIPABOBOII CrICTeMe (CMeIIaHHble ITT06a/IbHbIE CUCTEMBI I3-3a AHTAT0-
HICTUYECKUX Pa3N4inil B CYLUIHOCTH, Ha HALI B3I/LAJ], HEBO3MOXHBI). [l106abHbIe IpaBOBbIe
CHcTeMbl — HanbosIee MMPOKOe MOHATHE B K/IACCUPUKAIMAX IPaBOBBIX 061HOCTeit. IIpaBo-
BbI€ CEMbM JEJICTBYIOT B Pa3HBIX CTPaHaX I YaCTO Ha Pa3HBIX KOHTMHEHTAX (POMaHO-TepMaH-
CKOe IIpaBo NpuMeHseTcA B JIaTMHCKOI AMepyKe), HO OTHOCATCA K ONpefie/IeHHON IIPaBOBOil
[100a/IbHOI CHCTeMe.

ImaBHOE pasnu4me MeXHy BCeMU HMMM COCTOMUT He CTONBKO B pasMepax TEPPUTOPUM U
YMCTIEHHOCTH HaCe/IeHN, Ha KOTOPbIE OHM PACIPOCTPAHAIOTCSA, XOTA 9TO TOXKE CYLIECTBEHHO.
JHorpa mpaBoBast CCTeMa OHOTO TOCYHApCTB OXBATbIBaeT OOJblllee Hace/IeHMe, YeM IJIo-
6ampHas cucteMa (HampuMep, Kutait u cTpaHsl, Iie AeliCTBYeT KJIACCHYECKOe MYCYIbMaH-
CKOe IIpaBo). [/TaBHOe COCTOMT B PasmMyMAX MEX[Y CYILIHOCTBIO, COfepXaHueM u Gpopmoit
9TUX TPeX SABJIeHUI (COOTBETCTBEHHO, MOHATHIT). Kak roBOpmIoch, HallMoOHa/IbHasA IIpaBOBas
crcreMa KOHKpeTHa (Opasmibckas, erumeTckast, ¢ppaHiysckas u gp.). Ee cymuocts 3agana
r7106a/IbHOI TIPaBoBolt cucteMoit, OHa 1MeeT 0COOEHHOCTH B 37IEMEHTAX COfiepXKaHus (ero
OCHOBBI 3aJIaHbI CeMbell) ¥ MHAUBUAYANbHYIO GOPMY.

[ToHATNA PABOBOJ ceMbM M ITI00aTBHON MPaBOBOI CUCTEMBI 060OIIEHBI, OHU CTPOSAT-
Cs1 Ha y4eTe JaHHBIX MHOTMX TOCYHApPCTB, Ifle €CTh PasIuyuuA U CXOACTBO. YUeT pasnuyuit
B COLIMATIbHON CYIIHOCTY M ITITaBHOE — CXO/ICTBO COLIMA/IbHOV CYHIHOCTM — CHIy>KaT B CO-
BPEMEHHOM MIpe [IABHBIMY OCHOBAHISIMI BBIfIe/IEHIISI TOIL MIV MHOIL I7T06a/IBHON CUCTEMBL.
Kraccudukanms mpaBoBbIX ceMeil OCHOBaHA Ha CXOfICTBE COAEP)KaHMsA, KOTOpOe MeHee 3Ha-
41IMO, 4eM CYIIHOCTb, HO TOpasfio 6orayue, pasHOCTOPOHHEe, BKIIOYAET He TOJIbKO COLMaNTbHOe
cofiepyKaHMe, HO M IPyTHe 37IEMEHTDI COJePIKaHMA.

Tpu rno6anbHble rnpaBoBbieé CUCTEMbI U UX CEMbMU

B 193 rocypapcreax-unenax OOH cyuiecTByIOT U IIOX0XUE, ¥ COBCEM PasHble «CTPAHO-
Bble» NIpaBoBble crcTeMbl. OTHAKO OYEBMHO CYIIHOCTHOE CXOICTBO MEXY IIPaBOBbIMMU CH-
CTeMaMy KaIMTaIMCTUIECKOro 00IIecTBa M OCYAAPCTB, PACIONIOKEHHDIX HA Pa3sHBIX KOH-
TuHeHTax (Kammramuctudeckux @panuym n CHIA, conmannctniecknx Boetnama n Ky6sr),
PaBHO KaK CXOZICTBO COLIMATIbHOTO COflepKaHNA B IPMHAIJIEKAIINX K PA3HBIM CeMbAM KaIu-

'* 9ro nokasano B pabore I. Onmmonna n C. Bep6sl 0 rpaXaHCKOI KYIbTYPe, 10 CUX HOP CYUTAIOLIeli-
cst xiraccndeckoit. Cm.: Almond G., Verba S. The Civic Culture. Princeton, 1963. HasBaHHbIe aBTOpbI pas-
pabarbiBaM IJIABHBIM 00pa3oM BOIIPOCHI COBPEMEHHOII MOJIMTUYECKON Ky/IbTYPbI PasInIHbIX HapopoB (Be-
mmko6puranuy, CIIA u fp.), HO B paboTe ObUIN U IOMTOXKEHNSI O IIPaBOBOIT KynbType. CM. Taxke: Legrand P.
Fragment on Law-in-Culture. Deventer, 1999; Legrand P. Le droit compare. P, 2011.
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TamicTudeckux Bemikobpurannu u lepmanuy wam B MycymbMaHcKux Mapokko u Kyseiite.
I[TpaBoBas cucrema Bemnkobpurannnu 61uska K mpaBopoii cucreme Kanafpl, aBcTpuiickas —
K FepMaHCKOIT, HO BMeCTe C TeM BCe OHM KOPEHHBIM 06pasoM OTINYAI0TCs, HallpUMep, OT IIpa-
BoBoII crcteMbl Kuraiickoit Hapoguoit Pecriy6nvku mn ot mpaBoBoit cucTeMbl CaymoBCKOI
Apaun. bpasuibckas IpaBoBas CUCTeMa BO MHOTOM ITOX0)Ka Ha MEKCUKAHCKYIO0, HO 06e OHI
CYIIeCTBEHHO OTIMYAIOTCSA OT IIPaBOBOIL CHCTEMBI colmanucTnieckot Kyost B Toit sxe JlaTnH-
ckoit AMepuxke. [IpaBoBas cucrema Iepmannm oTaM4yaeTcss OT MPAaBOBOM CUCTeMbl Bemnko-
6puranun, Erunra — ot Mapokko u T.1.

Bo MHOr¥X Ha3BaHHBIX CTPaHAaX CYLIECTBYIOT OffTHAKOBbIE 1 pasHble (GOPMBI IIPAB/ICHNS,
rOCyapCTBEHHO-TePPUTOPHUATBLHOTO YCTPOMCTBA 1 TOCYAAapCTBeHHOro pexkuma. Kak BumHoO,
CXOJICTBO M PA3/M4MA CYUTHOCTH U COfiep>KaHMA IPAaBOBBIX CHCTEM I IIPABOBBIX ceMell Cylie-
CTBYIOT IIPM OffTHAKOBBIX M CaMbIX pasHbIX (opMax mpasa 1 rocygapcrsa. Popma He nMeet
OIIpefe/AIOIero 3HaYeHsI, HAPOTHB, OHA 3aBUCUT OT CYIHOCTY (OCHOBBI OPMBI) U COep-
JKaHusA (MHbIe 9/IeMeHTHI POPMBI).

B 193 rocygapcTBax Myupa MHOTO pas/Inumii B IIPaBOBBIX CMCTEMAX, HO €CTh ¥ MHOTO IIO-
XOXKMX II0 CAMBIM Pa3/IMYHbIM IIPM3HAKaM. DTO CO3/jaeT YCIOBMA [IA IPYHNIIMPOBKU «CTPAHO-
BBIX» ITPABOBBIX CUCTEM 10 PA3IMYHBIM OCHOBAHUAM.

[’1aBHBIM OCHOBaHMeM I Harbosiee KPYITHOI TPYINUPOBKY, KaK CKa3aHO, ABIAETCS CO-
I[MajabHasA CYLUIHOCTD IpaBa. Pasmmumsa B coumanbHOl CYIIHOCTH, IIPEX/ie BCEro, 3aMEeTHBI B
cdepe mybmanoro mpasa. Hanpumep, npununns: npasa KHP — no Koncruryunn 1982 r.
«COLMANMCTIYECKOTO TOCYAApCTBa JEMOKPATMYECKON AUKTATYpbl HapOJd, PYKOBOJVMMOTO
pabounm kmaccom»» (cT. 1) — coBepineHHO uHbIe, YeM B Cay/ioBCKoit ApaBuu, KOTopas co-
rmacHo OCHOBHOMY HusaMy o6 ympanenun (1992) ABIAeTCSA «MCTAMCKUM TOCYAAPCTBOM»
(cT. 1), @ BMacTh MPUHAIEKNUT CBIHOBBSIM CHIHOBEII IIEPBOTO B MUCTOPUM KOPOors (CT. 5).

[Tpu 0606111eHNY COLMONOTO-FOPUANIECKIX M KOHKPETHO-TIPABOBBIX MCCTIEOBAHNIL B CO-
BPEMEHHOM MUPe MOKHO BBIfIETUTD, BUAUMO, TPY TEPPUTOPUATIBHO Pasfie/IeHHbIe I106ab-
Hble CUCTEMBL: MYCYTbMAHCKY10, B KOTOPOII B PAa3HOI CTeIleHU eCThb NOnydeonanbHble de-
MEHTBI, 1UOepAnbHO-NOLYCOUUATIbHYI0 KANUMATUCUYECKY0 cucmemy (OHAa He MOXKET OBITH
IIOJIHOCTBIO COLIMAJIBHOI CUCTEMOII B CHTYy IPUPOZbI KAIIMTATNCTUIECKOTO CTPOs, TOCIOf-
CTBa YaCTHOI COOCTBEHHOCTY U IJIABHOTO B KallMTaIM3Me — CTPeMJIEHN K MaKCHMAaJIbHOII
IpUOBLIN), a TAKXKe NPABOBYI0 CUCTEMY momanumapHuozo coyuanusma. ObIecTBeHHbIe, a
ellie yallle — YacTHbIE U IMYHOCTHBIE OTHOLIEHN OCTABILIEICs JacTy YelloBeYecTBa — pery-
NMPYIOTCA CMeIIeHVeM Pa3IMIHbIX HOPM. Takye CTpaHbl IPUMBIKAIOT K OffHOJ 13 Ha3BaHHBIX
IPaBOBBIX CUCTEM, HO BBIJIETUTD JOMUHAHTY, YTOObI OTHECTY MX K TOI MM MHOI IIPaBOBOIL
ceMbe, MHOT/A TPYAHO (OTAembHbIe cTpaHbl Tpormrdeckoit Appuku, OkeaHnn), a MHOTZIA MOX-
HoO (HanpuMep, B SIlnonnu nmm VHpnn).

ITo manHbIM 2017 1. Ha 3eMJIe IIPOXKMBAET OKOJIO 7,7 MIIPJ,. Ye/IOBeK, 13 KOTOPBIX 1,7 MiIpH. —
MycynbMaHe. B IpOIleHTHOM COOTHOLIEHNM OTYyYaeTCsl, YTO MOYTU KaKIbII YeTBepPThII, JKI-
BYIIMII HA II/IAHETe, ABJIAETCA IPUBePyKeHIleM UcaaMa. B 42 crpaHax MycynbMaHe COCTaB/IAIOT
60bIIMHCTBO HaceneHus. B 28 rocygapcTBax ucmaM ABJAETCSA TOCYAAPCTBEHHON peurueri,
HO MyCy/IbMaHe IIPOXKMBAIOT MUUIMOHAMI, @ B OTAEIbHBIX C/Ty4asX — HAeCATKaMM MIUIMOHOB
B PYTUX CTpaHaX, PyKOBOACTBYIOTCA CBOMM IIPAaBOM B TMYHBIX, @ HEPEKO ¥ B HEKOTOPBIX
001IIeCTBEHHBIX OTHOIICHUX.

* Koncruryuus Kuraiickoit Haponwoit Pecybmukn 1982 1. / Koncruryumu rocymapers Asum. T. 3.
Hanpauit Boctok. M., 2010. C. 226.

' Highlights of the Development in Saudi Arabia. The Basic Law of Government. Riadh, s.a. P. 92, 93.
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Mycynomanckas npasosasi cucmema uMeeT oOIye IPU3HAKY BO BCEX MYCYIbMAHCKIX
crpaHax: Kopan, CyHHa, IIapyiaT — OCHOBHBIC MICTOYHVIKY IIpaBa'’; BCeIeHCKasd BIACTb AJl-
JTaxa; HOHATYE YMMBI «IIPaBOBEPHBIX», OT/Ie/ICHHBIX /1 B I3BECTHOIL Mepe IPOTIBOIIOCTAB/ICH-
HBIX «HEBEPHBIM»; [IPaBa YIIOMUHAIOTCS, HO IJITABHOE — OOSI3aHHOCTH Iiepef; AJUIAXOM I My-
CYZIBMaHCKOI YMMOoIi (coo6O1iecTBoM), HeloBeK IacCBeH, BCEMIU €TO AeJICTBUAMI PYKOBOJUT
Ajax, cyIiecTByeT MHOTOXKEHCTBO I IIPaBOBOE HePaBEHCTBO (BK/II0YAs XKEHIINH), BCe PABHBI
TOJIBKO Ilepefi AJIIaXOM; «CBAILEHHOM» ABJISIETCS He YacTHas co6CTBEHHOCTD (KakK 1o cT. 17
¢panmysckoit Jexmapanun mpas denoBeKka U rpakpannHa 1789 r.), a mybnudHas coOCTBeH-
HOCTb (cT. 16 ynomsanyToro OcHoBHOro Huzama CaymoBCKoOil ApaBui), KOTOPYIO M TOJIBKO
«IIpaBOBepHBIM» flapoBan Arax. @opma rocygapcra — xamudar (ero BIMAHNE MHOITA €CTh
U B pecIry6/1Kax), BMECTO BBIOOPHBIX OPTaHOB IIPUHAT IPUHINII alll-ITyPbI (KOHCY/IBTALUIA,
CoBeTa IIpMU IIPaBUTe/Ie M MECTHDIX Haua/IbHMKAX IIPU IIPUHATUY PeIIeHNU).

B paMKax MyCy/IbMaHCKOJ CHCTeMBI IIpaBa CYIIeCTBYIOT IIPaBOBbIE CEMbM, BbIIE/LICMbIe
I10 Pa3HbIM OCHOBAHNAM (CYHHUTBI VM IIMVTBL, )KUBYIIVE B OGHMX U TeX XKe CTPaHax), pasfe-
JIeHHBIe TEPPUTOPUAIBHO (PYHIAMEHTAINCTCKAS («K/IACCUYECKasl», PafUKaNbHasI) U MOJEp-
HU3UPOBaHHAaA (B «IIPOABUHYTHIX» CTPaHaX) MyCy/IbMaHCKIe IIpaBoBble ceMby. DyHaMeH-
TaJIMCTCKaA, PafUKaIICTCKAsA CeMbs IIpaBa, OTCTaMBAIONIAA «UUCTOTY MC/IAMay», BOCIIPUATIA
MHCTUTYTOB MHBIX ITI0OQIBHBIX IIPABOBBIX CUCTEM IIPMHINIINANBHO HE JOMYCKAeT, a VMe-
Iolyiecs ABJCHUA KBaIMUUMPYeT KaK COBIafieHMA. HallpoTuB, I0PUCTHI «IIPOJABIHYTHIX»
cTpaH (Harmpumep, mtuBaHcKuii mpodeccop H. Mappar) cauraiot, 4to éce (kypcus moit — B.Y.)
MHCTUTYTBI MYCY/IbMAaHCKOTO IIpaBa COBMECTVMBI C eBPOIICIICKUMMI ', UTO ABJIACTCS IpeyBe-
JITYEHEM.

CyHHUTBI (OONBIIMHCTBO) U IIVNTHL — JIBa OCHOBHBIX HAIlpaBjIeHVA B ucmame. OHM XI-
BYT B OJHJX ) T€X JKe CTPaHaX, HO IPUMEHSIOT pa3Hble TOJIKOBaHMA HEKOTOPBIX OCHOBOIIO/IA-
raromux nonoxennit Kopana, 0co6eHHO 110 BOIIPOCY O BIaCTU. Y HUX O(UIMAIbHBIE TOIKA
(MacxaObl), AB/AIOIIMECA OGHOBPEMEHHO IIPaBOBBIMM M PETUTMO3HBIMU YCTaHOBKaMu, cop-
MY/IMPOBAaHHBIMI IIyTeM Pal[MOHa/IbHBIX TonkoBaHMiI KopaHa u CyHHBI y4eHBIMU-JC/IAMO-
Beffamy B VIII-IX BB. ¥ CYyHHUTOB 4YeTbIpe OCHOBHBIX Macxaba, Ha3BaHHBIX II0 MMEHAM UX
cosparerneil (xaHuQuThl, MaUUTHI, MATUKUTHI, XaHOAINTH), y WNUTOB — Tpu (mpKadapu-
TBI, ICMAVJINTBI, 3€ANTHI), HO €CTh U [pyrue Macxabsl. VIHOT A IPOTUBOpEYNst CyHHIUTOB I
IIMUTOB (CYUTAIOLINX Ce0sT yTHETEHHOI! YaCThI0 yMMbI — COO0IIECTBA MYCY/IBMAaH) JOXOMST
JI0 >KeCTOKMX U JINTETbHBIX BOOPY>KEeHHBIX CTOJIKHOBEHUI (IIpOfIo/DKAOIasics IpasKIaHCKas
BoitHa B Vemene).

B KOHCTMUTYILMAX MOIEPHU3OBAHHBIX MYCY/IbMAaHCKUX CTPaH MHOITA TOBOPUTCA O «MY-
CY/IBMaHCKOJ pe/IMIny yMepeHHOro Tonka» (cT. 1 Koncrurynun Mapokxo (2011 r.)". B Hux,
Kak IpaBwiIo (MCKIoueHre — MapoKKo) CyIjecTBYIOT pecryOnuKa, BBIOOPBI, TapIaMeHTbl,
mapTuu, o0IecTBeHHbIe 0OBeIHEHN (BCe 9TO 3aIIPelIeHO B CTPAHAX IPABOBOrO GyHAAMEH-
Ta/MM3Ma), CYLIeCTBYeT pasBUTOE 3aKOHOAATENIbCTBO (B CTpaHaX (PyHIaMeHTa/I3Ma TOBOPUT-
CsI, YTO BCe HOPMBI IIpaBa (KaHYHbI) €CTh B «CBSIEHHBIX KHUTAX», I HYXXHO TOIBKO CYMETh
U3BJIeYb 9TO U3 HUX,  MHCTUTYTHI MYCY/IbMAaHCKOTO IIpaBa CYUTAIOTCSA HECOBMECTUMBIMMU C
eBpOIeIICKIMM). B «IIpoIBMHYTBHIX» CTpaHaX JaBHO YIIPa3IHEHbI MyCYIbMaHCKIeE CYAbI C Yile-
HOBpeJUTENbHBIMY (Ta/IMOH U T.JI.) HAKa3aHUAMI,

17" Cr. 2 Koucruryunu Erumra (2014), npuHATOI ITOCTTe «apabCKOIt BECHBI», TOXKe ycTaHaBmBaeT: «IIpuH-
IIMIIbI MC/TAMCKOTO IIApuaTa ABJAKTCA MCTOYHMKOM 3akoHopjarenbcTBa». Cm.: Constitution of the Arab
Republic of Egypt. Cairo, 2015.

18 Oxford Handbook of Comparative Law / ed. by M. Reimann, R. Zimmermann. Oxford, 2008. P. 631.
! Constitution du Royaume du Maroc. Rabat, 2011.
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C 1990-X IT. B CTpaHaX MyCY/JIbMaHCKOTO (yH/JaMeHTa/IN3Ma eCTb HeKOTOpble M3MEeHEeHNA
(MOHapXM JapylT OCHOBHbIe HU3aMbl — JOKYMEHTBI TUIIA KOHCTUTYLVII, HO IOINHHOIN
koHcTuTyIuert oobsiBaensl Kopan n Cynua), nprHuMaoTcs koucruryunu (baxperts u ap.),
OT/IeIbHbIC YKEHIVHBI BK/IIOYAIOTCA B COCTAB alll-IIypBl IIPY MOHapXe (IIpaBia, He HA/IONIO),
B HEKOTOPBIX TOPOZaxX CO3JAI0TCA COBETHI, YaCTUYIHO M36MpaeMb1e MY>KYMHAMUI (c 2005 1. —
CaynoBckas ApaBus).

JTubepanvHo-nonycoyuanvHas npasosas CUCMema CO8PeMeHH020 KANUManru3ma feiiCTBy-
eT B OOJIBIINHCTBE FTOCYIAPCTB MUPa B €€ PAa3HBIX, B TOM YNC/Ie Hepa3BUTHIX popMax (B pa3Bu-
BAIOLMXCs CTPAHAX COLMAJIbHBIN 3/IEMEHT HE3HAUUTE/IEH M/IYM €T0 BOBCE HET, HO OHU BXOJAT
B opOuty aroit cuctemsr). OHa OXBAaTHIBAET CBOMM IIPABOBBIM PErylInpOBaHIeM IpUOIN3N-
TENIbHO 4,5 MIIPJ. Y€/I0BEK. B IepemoBhIX CTpaHaxX JaHHOM CUCTEMBI JeVICTBYIOT IeMOKpaTuye-
CKMe NPUHIUIIBL, CYIeCTBYeT Pa3BUTOE COIMANbHOE 3aKOHOJATE/IbCTBO, BBICOKUI YPOBEHD
JKU3HM, HO 3TO HE UCK/II0YAeT HETaTUBHOI COLIMA/IbHO-CYIHOCTHO OLEHKI CaMOVI CUCTEMBI,
KOTOpasi B TOM WV VHOM BIJe U B PA3HOI CTEIIeHN PAa3BUTIUS CYLIECTBYET B GOIbLINHCTBE
CTpaH MMUpA, €C/IM U IIOCKOJIbKY Ha IepBbIil IUTaH BBIIBUTAETCS BIACTb COOCTBEHHMKA U U3-
BredeHne npubsm. OHa CKIaJbIBAETCS U B IIPEXHNUX CTPAHAX TOTATUTAPHOTO COLMANN3MA,
M30paBIINX HOBBIIL Ty Th PA3BUTII.

TeopeTndecku u B 3HAUNTE/IBHON Mepe HA IMPAKTUKE IIPABOBbIE OCHOBBI KAIMTAINCTH-
YeCKOIl NmbepaaIbHO-IOTyCOLMAIBHO CUCTEMBI BK/IIOYAIOT 00Iiede0BedecKie IeHHOCTIL:
CBOOONLY, PABEHCTBO, CIIPABEINBOCTD, HAPOJHBII CYBEPEHNTET, EMOKPATHIO, [IPABa Ye/I0Be-
Ka 1 Jip. B mocnegnue fecATnneTHA B KOHCTUTYIMAX MHOTAA YIIOMUHAETCA TaKXKe COLMANb-
Has CIpPaBel/INBOCTb, COLMAIbPHOE IAaPTHEPCTBO, COLMAIbHAA OTBETCTBEHHOCTD, HE TOIbKO
KOHKYPEHIMA B 9KOHOMUKE, HO ¥ COPEBHOBaHME Ha JPYTUX YPOBHAX M T.JI. B mpase mpep-
YCMOTPEHO >Kn3HeoOecIiedeHne YeoBeKa (B KaluTaIMCTIYeCKIX CTPaHaX BIIepBble 3aKOHOM
ObUIM YCTAaHOBJIEHBI IPOXXMTOYHBINT MUHIMYM U MIHUMAIBHBII pasMep OIUIATHL TPyAa). ITa
NIPAaBOBas CUCTEMA 3aKPeIUIAeT BaKHENIIEe JOCTVDKEHNA SKOHOMIYECKOM, COLMAaTbHOM, I10-
JINTUYECKON ¥ JYXOBHOI XXVM3HU OOIeCTBA HA HBIHEIIHEM J3TAaIle PasBUTHUS YeIOBEYECTBA.
Otpurars 310 Heyerno. OfHaKo MmbepanbHO-COLMAIbHbBIN KAIUTAIN3M — TOXKe KallUTaIN3M,
a He MHOII CTpoii 60/Iee BBICOKOTO TUIIA, KOTOPBII ITOKa HeM3BeCTeH. [TaBHasA IIeHHOCTD 9TOI
CHCTeMBI — YacTHasi COOCTBEHHOCTD, B IIPaBe JOMUHUPYIOT MHAVBULYAIVCTUIECKIIT TOf-
XOJI ¥ TIPVHIIMIIBI PAaBHOIPABIS, POPMATbHOTO PABEHCTBA, OAMHAKOBBIX BO3MOYKHOCTEI, a He
coumaabHOro paBeHcTBa. [lo/MTIdecKas eMOKpaTHsi Pa3BUTA [TIABHBIM 00pa3oM Ha ypOBHe
nbepanuama, B chepe IpOU3BOJCTBA CTh JINIIb TTEMEHTHI COLMAIbHO JIEMOKPATHUI B OC-
HOBHOM B COBelljaTe/IbHOI (hopMe 3aBOJICKMX COBETOB (eCTh pasHble Ha3BaHMA), B IPOJaXKe
YacTy aKUMil IpefupuaTus paboTHUKaAM 1 T.1. Borst Hapoyja OTHIONb He BCEr/ja MeeT pellia-
folljee 3HAYEHNE, OTCYTCTBYET HOM/IMHHOE COL[MAIbHOE PacIpefie/ieHne 00IeCTBEHHOTO IPOo-
LyKTa, IIPeX/ie BCETO IO TPYAY. VI3BeCTHBI (haKThI IPe3MEPHBIX OOraTCTB U OETHOCTHU B CAMBIX
671aTOIIOJTy YHBIX KAIIMTA/IMCTIIECKIX CTPAHAX.

B mbepanbHO-IIOTYCOLVAIbHON KallMTaIMCTIYeCKON CUCTeMe MICCIeOBaTe/I JaBHO BbI-
IeVIY TPAJUIVIOHHbIE POMaHO-TEPMAHCKYIO M aHITIOCAKCOHCKYIO CEMbM, TENEPhb Ha3bIBAIOT
U gpyrue (JIaTMHOAMePUKAHCKYIO, CKAHAVMHABCKYIO, C/IaBAHCKYIO VIV IIPABOCTIABHYIO CeMbI).
OHU 0TINMYAI0TCST 0COOEHHOCTSIMU [IPABOBOTO COAEP)KAHIISI, B HAYKE OHU JINIIb HA3BAHBI, HO
He MCCIeOBAHBL.

TomanumapHo-couuanucmu4eckas npasosas cucmema OXBATbIBAeT IIATb TOCYHAPCTB C
HaceseHyeM 1o 1,5 mpp. yenosek (Boernam, Knrair, KHIP, Ky6a, JIaoc). VHOro connanms-
Ma, KaK OH MBICTTMJICSI MHOTMMH IIEPEJOBBIMU YMaMM 4€T0BEYECTBA, IIOKa OCYIIECTBUTDH He
ymanoch. TpyaHO NpenmonoXuTb, BO3MOXKHA /1M MHAs IPaBOBas CUCTEMa COLMA/IN3MA, YeM
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OBIBIIAsI paHee B TOTAIUTAPHBIX rocyaapcTsa (Hampumep, B CCCP) u cyijecTByoOIast B HuX
celT¥ac, HO BPsiji /I 3TO BO3MOXKHO B O/IM3KOM OyAyLieM: [l 9TOTO HY)XeH ropaspo 6omee
BBICOKMII yPOBEHD Pa3BUTHA M MHOI YenoBeK. Ee 0CHOBHbBIE IPaBOBbIE PM3HAKN: TIPOBO3IJIA-
IIeHMe OMKTATYPhI IIpojieTapuara, KOHCTUTYIVMOHHO 3aKpeIICHHOE TOCIOACTBO (PyKOBOJA-
s poJib) OGHON MapTUM — KOMMYHMUCTUYECKOI, 3aIIpellie e IOIUTUYeCKOI OMIIO3NINI,
HepaBHOIIPaBHOE K/IACCOBOE AejieHne obuectBa (pabounmii K1acc — BeRyIuii), 3alpelieHne
JaCTHON COOCTBEHHOCTY (JIMYHAA Y MEJIKOe TPYHLOBOE XO3AICTBO JOIYCKAIUCD), TOCIIOACTBO
COLIMA/INCTUYECKOI COOCTBEHHOCTU ¥ COLUAIMCTIYECKO CYCTEMBI X034JICTBa, OTOCYAapCT-
BJIEHME BCEJ SKOHOMMKY Ha IPYHIMIIAX TOCYAApCTBEHHOTO IIAHMPOBAHNA U paclIpefie/IeHN
(pBIHOK 3ampeleH), «pecyOInKa COBeTOB» (TIUIIA COBETOB), OTPUILIAHNE IIPUHIIUIIA pasfe-
JeHNs BacTell (IO «pa3me/IeHUI0 TPyHa» pasINdaloTcA OpraHbl 3aKOHOJATETbHON BIACTH,
TOCYHapCTBEHHOTO YIIpaBJIeHN A, IPaBOCYAY, IIPOKYpPaTyphbl), 3aMeHa MECTHOI'O CAMOYIIPaB-
TIEHUs CUCTEMOJ COBETOB KaK €MMHCTBEHHBIX OPTaHOB FOCYJNAPCTBEHHON BIACTU B LIEHTPE U
Ha MecTax (OCTa/lbHble — OPraHBl YIPAB/IEHNUS I T.4.), IPaBa U CBOOObI IPEfOCTABILIIOTCS
rpaXXJaHaM TOJBKO B LIEJISIX CTPONUTENBCTBA COLMANM3Ma, 06s13aTe/IbHast upeonorns (Mapk-
CH3M-JIeHHN3M C HAI[OHA/IBHOII crrenndukoit — upgen Xoce Mapru Ha Ky6e, Mao 1]3agyna
n [lon CsonmHa B Knrae, Xo IlIln Muna Bo BreTHaMe 1 T.71.), TOTQIMTapHbI FOCYAapCTBEH-
HBII PEXUM U JIp.

JnuTenbHOE BpeMsA B CTPaHaX TOTA/IMTAPHOTO COLMAIM3Ma CyIl[eCTBOBAJIA, XOTA U C pas-
TMYNAMY, OFHA, OPTO/IOKCA/IbHASA TOTATUTAPHO-COLMANINCTIYecKas ceMba. OHa coXpaHsaeTCA
B HEKOTOpBIX cTpaHax (Hanpumep, KH]IP). Boamo>xHO, 4TO Telepb CKIafibIBaeTCsA HOBAsA Ce-
MbA. Ee 9/1eMeHTBI: 0TKa3 OT KOHLENINMY AUKTaTyPhl IIpoleTapuaTa, IpU3HaHue B KOHCTUTY-
LVISIX HeOOXOMIMOCTY JACTHOI COOCTBEHHOCTIL 11 €€ BaXKHOI PO/IM B 9KOHOMUKE, ITOIOXKEHNsT
0 «PBIHOYHOI» (HO «COLMAMMCTIYEeCKO») S9KOHOMIKe, IIPM3HaHMe [IpaB YeloBeKa (o aTo-
IO — TOJIbKO I'PaKIaHMHA), Te3JC O IIPaBOBOM rocynapcrse 1 fip. O6 9TOM CBUAETEIbCTBYIOT
yeTrpipe nonpasky K Koncturynun Knras, npuaareie B 1988-2004 rr. Ilpaspa, peanbHbie 13-
MEHEHMA B OCHOBHOM KacCalOTCs SKOHOMMUKM,

Mpo6nema KOHBepreHuuu NpPaBoBbIX CUCTEM,
aHTaroHu3Ma u rapmMoHu3auum

B coBeTckumit mepnos BO3SMOXXHOCTb KOHBEPIEHI[UN «yTHETATeTbCKOrO Gyp>KyasHOro» I
«BBICIIETO THUIIA COIMANTUCTUYECKOTO MpaBay» IPUHININAIBLHO OTBEpPraaach 1, eCTeCTBEHHO,
He aHa/M3MpoBaack. Ha fere HeKoTOopoe COMMKeHMe VIMENO MeCTO 1 OBUIO 3aMETHO YKe,
HarpuMep, B HeKoTopbIx nonoxennsax Koucruryuuun CCCP (1936), koTopast ycTaHaBIUBaA-
JIa paBHOIIpaBUe TpaKJaH U BBOAUIA HEKOTOpBIE 3/IEMEHTHI Iap/laMeHTapu3Ma, a TakKe BO
MHOTMX MHCTUTYTAaX TPaKFAHCKOTO IIPaBa, KOTOPbIe IIEPBOHAYAIBHO OTBEPTra/IUCh KaK «Oyp-
xyasHble». Emje 6071ee oTyeTMBO 910 BupHO B HopMax Koncruryuuu CCCP (1977), kotopas
OTKa3a/1ach OT KOHIIENIMY JUKTATyPbl IIpofieTapyaTa 1 yCTAaHOBM/IA, YTO KOMMYHUCTUIECKAs
MapTus JieiicTByeT B paMkax KoHcTuTynum.

OpnHako, HeCMOTPSI Ha HEKOTOPBIe OBIDKKY K 001IjedeT0BeYeCKIM LIEHHOCTSIM, Ha TIep-
BOM ITaHE OCTaBaJICs HEIPVMUPUMBIN aHTAaTOHU3M «OYp)KyasHOI» (KaIMTaIMCTUIECKOTO
0011eCTBa) M «COLMAMMCTUIECKON» MPABOBBIX CUCTEM, BBITEKABLINIT 13 MIEPBOHAYATBHBIX
TE3MCOB MapKCU3Ma: «JUKTaTypa Oyp)Kyasum» M «IMKTAaTypa MpojeTapyuara». AHTarOHU3M
MeXIy HUMM JeiiCTBUTEIbHO CYLIeCTBOBA; 110 HEKOTOPHIM IPMHIMIIMANBHBIM BOIIPOCaM
COLMAJIbHOM CYLJHOCTH IIPaBa OH CYLIECTBYET U Cel9ac, XOTsA KUTANCKUI OIBIT CBUMETE/b-
CTBYIOT, 4TO COMVDKEHIE MOXKeT IIPOUCKXOAUTD 1 110 HEKOTOPBIM IIPUHINIINATBHBIM IIPABO-
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BBIM IIOJIOKEHNUAM (YacTHas COOCTBEHHOCTD, PbIHOK, IIpaBa 4elloBeKa U Jp.), ey OHU He
OTHOCATCA K CYIJHOCTY 3KOHOMMYECKOI, COLMaNbHOI, MTOMUTUYIECKOI CUCTEM M JTyXOBHOII
SKU3HI 0011lecTBa.

TapMoHM3aLMA B KaKOJ-TO Mepe OCYIIeCTB/AETCA MEX/Y HallOHaIbHBIMY IIPABOBBIMU
CUCTeMaMU U CeMbsIMU, IPUHAIJIEKALINMY K OFHOII ITTOOAIbHOI CUCTeMe, HO U B JJAHHOM
cydae ecTb npensATcTBus. Harmpumep, 6prTaHcKme CyAbl OTKa3bIBaIICh IPUHUMATD OHATHE
IOPMANYECKOTO JIMIfA, KOTOpOoe 1IIo K HuM u3 npaBa EC? (B aHI/I0-CaKCOHCKOM IIpaBe — I10-
HATKe Kopropanun)®'. YTo jke KacaeTcst rTapMOHM3AIMM TPEX CYIIHOCTHO PAa3HBIX CUCTEM, TO,
Ha Halll B3I/IAMl, B COBPEMEHHBIX YCTIOBUAX OHA MCKII0YeHa. YTOObI OHA IIPOMCXOAMIA, HYX-
HO TIPeOJ0jIeBaTh aHTATOHUCTUYECKYI0 COCTABIAIONIYIO STUX CUCTeM (Ha3BaHHbIE BBIIIE I10-
npasku K Konctnrynyn Kuras u Hekotopsle fpyrue akTsl (Hanmpumep, COLManmuCTUIeCKIit
Kuraii B 2017 1. 3aHsT BTOpOe MeCTO IO YICTY ZO/UIAPOBBIX Muapaepos — mocie CIIIA),
MIOKa3bIBAIOT, YTO 3TO YACTUYHO JINIACTCs), HO MOJMMHHAS TAPMOHU3ALY 110 CYI[HOCTHBIM
BOIIPOCAaM BO3MOJKHA, KOTZla aHTarOHM3M JICYE3HET, T.€. KaX/asd U3 3TUX IIPABOBBIX CUCTEM
IPeBPaTUTCs B MHYIO CUCTEMY WM YTBEPAUTCA 00Iast IMo6anbHas MpaBoBasi CUCTeMa.

Bpsin mu ceifyac HY)XHO rafiaTh, Kakoit oHa 6ymeT. OfHAKO TOTalTUTaPHO-COLMaNTUCTIYe-
CKas IIpaBoOBasi cucTeMa OblTa OIpo6OBaHA MHOTYIMYU HapOJAMMU, M OHY M306pay APyroii Iy Th
pasBuTHA. Bpsj MM uenoBedecTBO MOIYCTUT TaKXKe, YTOOBI B MMpe TOCIIOfCTBOBANA apXa-
n4YHasA QyHIAMEHTAINCTCKAsA MyCy/IbMaHCKas paBoBas cucTeMa (06 9TOM CBUAETENbCTBYET
BOOPY>KeHHas1 60pb6a pasHBIX TOCYAPCTB, B TOM 4nciIe Poccuu mpoTus 3BepCTB IIPOBOSIIIA-
ImeHHOro Ha BkHem BocToke «icmaMcKoro rocyfapctsar). [lmobanpHast mpaBoBast cucTeMa
6yny1ero B6epeT B ce6s BCI0O COKPOBUIIHMUITY [IePeJOBOTO IPABOBOTO OIbITA YeTOBEYeCTBa,
a CTaHeT II0 CBOEIl CYLIHOCTY HOBOII ITT0OAIbHOI COLMATbHO-AeMOKPATIYECKOIl IPaBOBOIL
CUCTEMOIA.
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Abstract

The founders of the comparative system approach to the study of law (among the first were
American R. Schlesinger, French R. David and M. Ancel, later Germans H. Kotz and K. Zweigert, Italian
R. Sacco, Canadian P. Glenn, etc.) at the turn of the 1960-1970s have made a breakthrough in legal
science. They have completed building the ground of a new direction of comparative legal research,
identified and analyzed various legal commonalities of the past and present referring to them as families
or systems (Anglo-Saxon, Romano-German, Socialist, Muslim, etc.). Many Russian authors still follow
this terminology. The terms “legal system” and “legal family” are often used as similar, the concepts of
system and family are not given as a rule. The Anglo-Saxon legal family and totalitarian socialist legal
system belong to the same classification unit. The article suggests a new approach and a synthesis of
legal systems. The author uses the methods of historical, logical, deductive, inductive and comparative
study, formational-civilizational approach and, on this basis, identifies three major legal systems in
the contemporary world: Muslim (1.7 billion people), liberal semi-social capitalist system (applies to
more than 4.5 billion people, including many developing countries) and the totalitarian socialist system
(1.5 billion people). When selecting legal families, the traditional approach of comparative law is used,
but considering the social and cultural legal features. On this basis, within each of the global systems
legal families differ. In the system of Muslim law, there is fundamentalist Muslim law (radikalist) and
modern (advanced) legal family. There are classifications differ in Sunni and Shiite legal families,
liberal semi-social capitalist system includes Anglo-Saxon family, Romano-German and other families
(modern researchers call in particular Latin-American, Scandinavian families, etc.), in the totalitarian
socialist system, there is orthodox and partially modernized families.
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Abstract

Professor Leon (Lev) Petrazycki contributed significantly to the methodology of law and economics
and made Russian legal science famous in Germany with the publication Die Lehre von Eienkommen in
1893 and 1895. The book developed the idea that the influence of legal norms should be evaluated not
only from the private view but from the point of national economy. Professor Petrazycki and his students
Pitirim Sorokin and George Guins may be ranked among the founders of the economic analysis of law
established in 20" century, which was shown earlier in the monograph Pravo i ekonomika ( metodologiya)
by the author of the paper. The idea of externalism is based on the principle that social and economic
factors, i.e. extra scientific make a decisive influence on the development of science. Hence, in studying
the history of science, the major task is reconstructing social and cultural conditions (social service)
promoting to the development of ideas and theories. The opposite, internalist, approach promotes the
idea that science develops only due to inner scientific factors — on the basis of objective logic and of
arising and solving economic problems, thanks to the evolution of scholar traditions, create new concepts,
solve problems etc. Law has developed two types of argumentation externalist and internalist. Legal
positivism calls for the strict adherence to the norms of positive law and excludes other arguments —
sociological, economic, moral, historical ones in resolving legal disputes. This is the internalist approach
showing the separation of legal space from others (economic, moral etc.). In this regard, the politics of
law is something external in terms of law, and the area is intended for politicians. The external type of
argumentation allows avoiding extremes and formalism for legal concept. This area of legal science is
characterized with open ways of argumentation — sociological and statistical facts, economic rationale,
moral arguments. A high idealistic dream of external jurisprudence is in the following: it is necessary to
achieve three criteria for legal decisions: legality, efficiency, fairness.
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Introduction

In order to understand the phenomenon of Leon Petrazhycki it is necessary to recall the
history of the development of what is called legal science or legal theory in the Russian Empire
and especially the role played in this context by the study of Roman law?. The history of Russian
law is closely related to that of Byzantine law, but beginning in the 18th century, it began to be
linked to Roman law as well. The first two professors who came to Moscow teach law at Russia’s
first university were German professors of Roman law.

During the 19th century, an important role in the development of legal science in Russia
was played first (in 1829) by training some Russian students at the University of Berlin and
then by the establishment (in 1884-1885) of a Russian Seminar for Roman Law (Russisches
Seminar fiir romisches Recht)—still in Berlin®. The University of Berlin was chosen because of
the dynastic ties between the Romanovs and the Prussian monarchs. The establishment of the
Russian Seminar for Roman Law in Berlin for the training of Russian Romanists produced ex-
cellent results. Between 1887 and 1896, under the guidance of Heinrich Dernburg and Alfred
Pernice, such prominent Russian specialists in private law as David Grimm, Aleksej Guljaev,
Leon Petrazhycki, Iosif Pokrovskij, Evgenij Passek, and many others were trained. This was the
starting point for Russia’s elite tier of legal theorists; and among them, first and foremost, we
find Leon Petrazhycki, who gained fame in Europe through his two-volume Theory of Incomes
published in Germany in 1893 and 1895.

Petrazhycki’s Theory of Incomes became the center of attention for Russian legal science
even before he had published an improved Russian version of some of its parts (especially the
appendix to the second volume under the title Policy of Private Law and Political Economy, in
German).

The works of Russian scholars like Pyotr Gutovic and especially Sergei Muromtcev, who
advocated a sociological approach to the development of private law*, paved the way for Pe-
trazhycki’s contributions. He was also definitely influenced by Anton Menger (1886), who held
that, alongside the doctrine of private law, a theory of legislativ-politische Jurisprudenz should
be developed and that it should focus on issues de lege ferenda.

In 1898 at the University of Kazan Gabriél Shershenevic published an essay entitled The
Tasks and Methods of the Theory of Private Law in which he considered Petrazhycki’s Good
Faith in Private Law (1897, in Russian) and his Introduction to the Theory of Legal Policy (2010)
and stated that Petrazhycki was the most brilliant exponent of the latest trends in private law.

According to Shershenevic, the most important ideas contained in those works were as
follows:

1. alongside the dogma of private law, Petrazhycki proposed creation of a new legal science,
namely, the science of the policy of private law which would investigate how private law should
be conceived;

2. this new science would not go beyond the historically established boundaries of private
law, and so would not address social issues, as these latter come within the domain of public law;

* Avenarius M. Fremde Traditionen des romischen Rechts. Einfluf3, Wahrnehmung und Argument des
‘rimskoe pravo’ im russischen Zarenreich des 19. Jahrhunderts. Gottingen, 2014. P. 776.

* See: Kolbinger F. Im Schleppseil Europas? Das russische Seminar fiir rémisches Recht bei der juristischen
Fakultit der Universitat Berlin in den Jahren 1887-1896. Frankfurt am Main, 2004.

* Muromtsev S.A. Opredelenie i osnovnoe razdelenie prava [Definition and Main Division of Law].
Moscow, 1879.
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3. the bedrock principle upon which the whole policy of law should rest is benevolence or
love;

4. and, most importantly, the influence of legal norms should be evaluated from the standpoint
of the overall national economy, and not from the standpoint of the private interests involved.®

The first author to call the attention to the similarity between Petrazhycki’s ideas and the
methodological foundations of the economic analysis of law—sometimes referred to as law and
economics—was Tomasz Giaro, who in 2009 had published a series of articles on this subject
both in Polish and in Russian®. During that same year, an article on that subject by Edoardo
Fittipaldi also appeared’. For more in support of the idea that Petrazhycki—as well as his pu-
pils Pitirim Sorokin and Georgij Guins—can be regarded as the first herald of the economic
analysis of law. In the Russian literature on these topics Artyom Karapetov® also mentions Pe-
trazhycki in the context of economic analysis of law.

I would claim that the English literature on the origins of the economic analysis of law
can be justifiably criticized for overlooking the fact that Petrazhycki’s policy of law (politika
prava) anticipated many theoretical concepts of the former. I agree with Tomasz Giaro that
Petrazhycki was a forerunner of the economic analysis of law, and I shall build a case of my own
demonstrating that Petrazhycki actually did create a methodology for an economic analysis
of law. To this end I shall make use of legal-philosophical categories, and particularly those of
internalism and externalism applied to the realm of legal phenomena.

In the history of legal science, just as in the history of economic theory, one can discern
analogous stages as each discipline strives to become autonomous. This striving for separa-
tion—justified by invoking the distinctiveness of both the subject and the methods applied to
attaining theoretical knowledge—is both necessary and useful. For legal science, the striving
for autonomy of the legal realm may be explained, inter alia, by an urge no longer to be a theo-
retical ancillary to theology. However, as soon as a higher level of understanding of reality is
reached, the autonomist pictures of both the legal and the economic world appear to be insuf-
ficient. Figuratively speaking, such an evolution can be compared to the transition from black
and white to color photography, and then to the stereoscopic representation of reality, when a
“third dimension”, namely space, is incorporated. All in all, economic theory has evolved along
the same epistemological path as legal theory. During the 18th and 19th centuries, economic
theory conceived of “firms” and “economic activity” as completely autonomous phenomena—
existing independently of the other aspects of social life, such as law, ethics, and culture in a
broad sense.

In the case of legal science, internalism amounts basically to a particular ontological ap-
proach to legal categories, understood as having a reality that is self-supporting, or indepen-
dent of those addressed by other branches of the humanities. Legal science—and especially
what is called legal doctrine—has elaborated a relatively uncomplicated method for tackling
legal problems that are themselves sometimes extremely complicated. Jurists are accustomed
to ignoring Ulpian’s admonition that, when considering legal cases, they are concerned with a

° It should be recalled that Shershenevic was one of the first jurists to investigate private law by using
the methods of economic analysis. See: Shershenevic G.F. Avtorskoe pravo na literaturnye proizvedeniya [The
Copyright on Literature Works]. Kazan,1891. 321 p.

¢ Giaro T. Leon Petrazhycki — osnovopolozhnik ekonomicjeskogo analiza prava [Founder of Economic
Analyzis of Law] // Ekonomika. Predprinimatelstvo. Okruzhaiuschaya sreda, 2009, no 2.

7 Fittipaldi E. Bonae fidei possessor fructus consumptos suos facti. Tentative Answers to One Question Left
Open by Leon Petrazycki’s Economic Analysis of Law // Societas/Communitas, 2009, no 7, p. 15-36.

8 Karapetov A.G. Ekonomichesky analiz prava [Economic Analyzis of Law]. Moscow, 2016. 528 p.
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“true philosophy, not a semblance of it” (cf. Dig. 1.1.1.1). However, often they do this unwit-
tingly. As Spektorskij ironically observed, they practise philosophy much as Moliére’s bourgeois
gentilhomme spoke prose for more than forty years without realizing it:

No matter how trivial a minor everyday case of common legal science is, it is still built on premises
derived from philosophy and, moreover, of the greatest depth. In the business of the courts there are
considerations of ethics and metaphysics, and even of the theory of knowledge—in short, the whole
of philosophy®

An internalistic approach to legal science rejects such an approach for solving legal prob-
lems and affirms that the legal science—thanks to centuries of legal doctrines—has constructed
its own legal metaphysics, a metaphysics that makes it possible to solve legal problems from
within, that is, by using of arguments with a purely juristic origin. Internalistic legal sciences
are popular in continental Europe. Grechenig and Gelter are inclined to see a connection be-
tween this popularity and the fact that “the German attitude was profoundly anti-utilitarian
and thus hostile to law and economics™.

In my opinion, the fixation on the idea that economic and legal realms are autonomous
should now be abandoned. To this end, it is necessary to correct some simplistic and extremely
reductionist ideas and to create a more complex picture of reality—a multicolor and stereo-
scopic one—which portrays economic relations based on the idea that law, economics, and
ethics are an indivisible trinity.

This cognitive strategy is a fundamental idea in the study of law and economics or the eco-
nomic analysis of law. There is nothing destructive or revolutionary in it. Neither legal dogma
nor economic theory—each of which has created its own picture of reality of by developing its
own theoretical methods—have necessarily to accept compromises with it. However, each of
them can benefit from a combination of their respective methods. This would mean that a new
subject for a new science—i.e., law and economics—would emerge along with new theoretical
methods.

On Petrazhycki’s externalism in the domain of policy of law

Petrazhycki was a confirmed externalist in developing methodology of his policy of private
law. However, he handled “the achievements of juridical genius™, quite carefully, and these
were “the settled juridical method—a method that has been predominant for entire millennia”.

According to him, legal policy, as a science or theory concerned with how law should be con-
ceived with achievement of the ideal of benevolence or love as its goal is essentially different
from legal dogma or doctrine understood as a science studying positive law. The object and the
method of those two sciences do not coincide. Each of them has its own tasks and domain of
investigation. Thus, each of them is to develop its own autonomous method according to its
own object. Now, the epistemological methodology for legal policy adopted by Petrazhycki
is strikingly similar to the epistemological postulates of the «law and economics» field. On
the one hand, according to him, the juristic method used by the dogma of private law aims

® Spektorskij E.V. Jurisprudentcia i filosophia [Jurisprudence and Philosophy // Juridicheski vestnik. 1913.
P. 63.

10" Grechenig K., Gelter M. The Transatlantic Divergence in Legal Thought: American Law and Economics
vs. German Doctrinalism // Hastings International and Comparative Law Review, 2008, no 1, p. 296.

! Petrazhycki L. Teoria i politica prava. Izbrannye trudy [Theory and Policy of Law. Selected Works].
Moscow, 2010. P. 29.
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at disclosing the true meaning of legal provisions (interpretation), and at extracting general
principles and concepts from specific provisions by using the general method of abstraction,
and then at deriving from those general principles and concepts new norms for private law or
specific rulings in concrete legal disputes'?. As he argued in Modern Slogans in Jurisprudence, if
we were to leave the firm ground of positive law and “freely” relate to the sources of law, then,
instead of a firm and solid foundation for the people’s legal life—that which legal dogma should
be—a tower of Babel would arise and inevitably be doomed to fall. As far as the epistemology of
legal dogma was concerned, he praised Puchta and Windscheid, and strived for the purification
of the method of legal dogma from extraneous contaminants, and he placed great emphasis
on the purity of its method."* But Petrazhycki could not help observing that “..usually jurists
try to prove that black is white”', that is to say, that they try to prove that their interpretations
are in accordance with the meaning of the legal sources and do so even when the error of their
contrivances and the sophistry (sofizm) involved in them would be obvious to any impartial
observer. In this regard, he adds that “..this phenomenon is contrary to the necessities of eth-
ics and aesthetics, and to the essence of science, which is to uproot lies and strive for truth™*>.

Needless to say, according to Petrazhycki, this holds not only for legal dogma but also for
legal policy, which according to him is also determined ethically. But what is the content of the
methodology of legal policy? Having conceded that the novelty of legal policy is quite a rela-
tive one, he writes that it should be based, on the one hand, on materials that in his time were
customarily collected and presented under the rubric of philosophy of law or compendium of
law” (Filosofia i énciklopedia prava), and, on the other hand, on materials to be found in the
history of law.

However, he also observes that many domains of legal policy should be studied using the
methods and theories developed by political economy, which he regarded as the “most satisfac-
tory of the social sciences™®. Long before the works of John Commons, Aaron Director and
subsequently Ronald Coase, Guido Calabresi, Richard Posner, Gary Becker, Thomas Ulen etc.,
Petrazhycki wrote that the methods devised by the study of economics for the investigation of
law show great promise and are extremely useful for jurisprudence. He expressly criticizes the
professors of private law of his time for their unwillingness and inability to make use of the
results and methods created and employed by economics.

One can but wonder that English-speaking scholars did not notice the similarity between
the epistemological, ontological, and axiological foundations of Petrazhycki’s legal policy and
the economic analysis of law.

Where do I see a similarity between the axiological foundations of contemporary economic
analysis of law and Petrazhycki’s policy of law? As is well known, he held that the object of the
policy of private law is the legal mechanisms making up decentralized economic systems'’.

12 Petrazhycki L. Teoria gosudarstva i prava [Theory of State and Law]. Saint Petersburg, 1909.

'* Petrazhycki L. Modnye lozungi jurisprudentcii [Modern Slogans in Jurisprudence] / Petrazhytcki L.
Prava dobrosovestnogo vladeltza na dochody s tochek zrenia dogmy i politiki grazhdanskogo prava [Rights
of Bona Fide Owner for Income from the View of Civil Law Dogma and Policy]. Moscow, 2002. P. 376. Hans
Kelsen would use these very same terms many years later. Some argue that Petrazycki’s methodological purity as
applied to legal dogma may be regarded as even purer than Kelsen’s. See: Fittipaldi E. Op. cit. P. 35.

4 Petrazhycki L. Theory and Policy of Law... P. 31
15 Ibid.

!¢ Ibid. P. 459.

17 Tbid. P. 42.
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Decentralized systems emerge because of equality before the law, the economic independence
of economic decision-making entities, and the absence of a unified plan of economic action.

Here is how Petrazhycki characterizes the main task of the policy of private law relative to
policy of law in general:

Its specific and immediate task is of an economic nature, namely, the improvement of the decen-
tralized systems of legal organization of national economies in terms of achieving the best possible
results in this domain, and thus both from the standpoint of the magnitude of the national wealth
(the amount of means available for the satisfaction of needs) and from the standpoint of distribution.

But, since the policy of private law is subordinated to legal policy in general, the aforementioned task
should be subordinated to the general ideal of legal policy. Therefore, one should constantly consider
whether the expected economic result in the domain of production or in the domain of distribution
corresponds to the general ideal of policy of law and culture. Further, the norms of private law have an
ethical and cultural relevance not only because of the economic results they produce but also indirect-
ly, specifically because they elicit one motivation over another, etc. Therefore, it is clear that the task
of the legal-political critique of a certain legislative project , to take one example, consists, first, of the
assessment of its economic impact, and, second, of its, so to speak, second-level ethical evaluation. '

This means that the evaluation of the regulatory impact of given legal norms is to be made
by means of the method of legal policy and should consist first of all of the assessment of their
“economic impact’, that is to say, their economic efficiency. In fact, Petrazhycki writes that:

if, for example, from the standpoint of the ideal [of benevolence or love], we regard as sufficiently jus-
tified the general principles according to which an increase in the national wealth or a more uniform
distribution thereof is a desirable phenomenon, then, when studying special issues we can adopt those
principles as solid starting points [dannye]. For example, in a concrete case it is sufficient to point out
that a certain legal norm would be useful from the standpoint of successful production or from the
standpoint of a more egalitarian distribution without always reverting to the essence and the purpose
of civilization and law [respectively]®.

Thus, when it comes to his policy of private law, we can conclude that its axiological foun-
dation amounts to the choice of decentralized production, the absence of a single plan, the
economic freedom of producers, freedom of contract, and legally protected private property.

Economic Analysis of Law as the Implementation
of Petrazhycki’s Program for Policy of Law

Let us now compare these ideas with the axiological basis of the economic analysis of law.
That discipline analyses human behavior within the economic sphere. The economists of that
school borrow their basic methods for the investigation of the legal norms regulating eco-
nomic relations from the theory of rational choice. The point of departure for this theory is the
assumption that, in a situation with limited resources, human beings are utility maximizers.
Economic analysis of law investigates legal norms as tools for enabling the removal of so-called
market failures.

When addressing the essence of the methodological approaches making up the content of
the theory of rational choice, these economists unanimously agree that its basis is methodolog-
ical individualism, according to which the fundamental object of analysis—much as for Pe-
trazhycki—is human behavior. On that basis these economists assume the existence of multiple

'8 Tbid. P. 43.
¥ Ibid.
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markets (e.g., the marital market) which had not been investigated previously. Legal norms are
regarded as containing or setting specific prices for each variant of human behavior®.

In the 20th century Armen Alchian and Ronald Coase attempted to invert the ranking of
values in the domain of legal norms by putting economic efficiency ahead of justice.

It is well known that Coase formulated one of the most fundamental principles of the law
and economics movement: When it is possible to sell and buy enforceable rights, a rearrange-
ment of them through transactions in the market of their initial allocation will always take
place, if it will lead to the ascription of those rights to those who value them the most?. But
Coase made a very important addition to his theorem, stating that it holds only in the absence
of transaction costs. When transaction costs are high, transfers of rights will rarely take place.
Coase’s example is that of a factory emitting smoke into the neighboring private space. Those
affected by the smoke may be quite numerous, and if the owner of the factory were to negoti-
ate the purchase of the right to cause damage to each of his neighbors, he would find that the
transaction costs are exorbitant. They might turn out to be so high as to cause the owner to
agree to levels of pollution that restrict maximum efliciency, or even to prevent any transaction
whatsoever from being entered into with the owners of the adjoining private spaces.

This inevitably leads to the conclusion that both the law-making bodies and the courts
should be guided not only by legal logic but also by economic logic when making decisions,
and, above all, by considerations of economic efficiency, which Petrazhycki (and Shershenevic)
called the “the viewpoint of national economy” (i.e., the idea that the influence of legal norms
should be evaluated within the policy of law from the standpoint of the national economy,
rather than from that of private economic interests).

If the participants in a given transaction do not foresee the consequences of various kinds
of risks, if there is no legal provision for such a case, and if the costs of negotiation—or transac-
tion costs—are high, the problem of the distribution of risks must necessarily be addressed by
the courts. Is there an economic normativity—that is, a set of imperatives—that issues from
economic efficiency rather than a legal normativity? Yes, there is?2. Courts should allocate the
risks—and the losses possibly connected with them—among the parties in the transaction in
a manner that makes contractual relations and the future behavior of entrepreneurs efficient
from the standpoint of society as a whole—i.e., efficient from the standpoint of the national
economy.

Actually, this is the very starting point of any economic analysis of law: the result of a cre-
ative normative decision must be a rule according to which the losses should be borne by the
party in the transaction that is able to bear the risk of losses with less costs from the standpoint
of the national economy. As we know, as early as 1924 (and long before the American economic
analysis of law was developed), John Commons wrote “transactions have become the meeting
place of economics, physics, psychology, ethics, jurisprudence and politics™.

This is what Commons wrote in the first chapter of his Legal Foundations of Capitalism:

Since transactions are the economic units, and working rules are the principles on which the Supreme
Court of the United States has been working over its theories of property, sovereignty and value, and

» Becker G. Economic Approach to Human Behavior. Chicago, 1978. P. 230.
! Coase R. The Problem of Social Cost // Journal of Law and Economics, 1960, no 3, p. 1-44.

2 Schifer H. Allokationseffizienz als Grundprinzip des Zivilrechts / C. Ott & H. Schifer (eds.)
Allokationseffizienz in der Rechtsordnung. Beitrdge zum Travemiinder Symposium zur 6konomischen Analyse
des Zivilrechts 1988. Berlin, 1989.

# Commons J. Legal Foundations of Capitalism. New York, 1924. P. 394.
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since that court occupies the unique position of the first authoritative faculty of political economy in
the world’s history, we shall begin with the court’s theory of property, liberty and value. For it is mainly
upon that theory that modern business is conducted and that American legislatures, executives and
inferior courts are held in conformity to the Constitution of the United States, which, as latterly inter-
preted by the Supreme Court, prohibits the taking of property, liberty or value without due process of
law or equal protection of the laws*.

A court is like a third party in a transaction and, when arriving at a decision, it does not act
based on mere whims or eccentricities. Commons held that it is guided by an ideal of supreme
justice, which coincides with social economic efficiency. The most important decisions of the
US Supreme Court often adopted unconsciously, or intuitively, by judges who were thinking
in an economic way. Alongside the purely legal arguments, as well as conscious economic and
ethical ones—which may be permissible as well according to a given legal order— it is possible
to detect the working of unconscious, or intuitive, thinking by judges. One of the first authors
to call the attention to this phenomenon was precisely the founder of institutional economics,
John Commons. In his Legal Foundations of Capitalism he wrote about the crucial role played
by judicial creativity in the development of the US economy. He demonstrates that it would be
no exaggeration to say that the success of the American capitalism can be explained to a large
extent by the fact that the Supreme Court adopted important decisions having major economic
consequences. The sum of those decisions makes up a legal infrastructure that has fueled rapid
economic development. Nothing favored the economic development of the US as much as the
economically rational judicial decisions of the Supreme Court. This is probably why James
Buchanan® said, as early as in the second half of the 20th century, that those wise judicial deci-
sions, along with the laws, constitute so-called social capital, because of which the United States
won out in the world contest for economic supremacy. The Supreme Court became a force that
creates important economic rules which turn out to be the foundation of business. However,
institutional economics investigates not only the Supreme Court itself as an institution creating
norms, but also judicial precedents in general.

Of course, one cannot help associating these well-known statements with the Petrazyckian
idea (an idea that he expressed many times and that he considered very important) “of ‘the
instinctual political economy’ [instinktivnaja politiceskaja ékonomija] of Roman jurists, i.e., ...
the unconscious economic efliciency [dejatelnost’] of Roman law”%

Petrazhycki points to the unconscious economic wisdom (mudrost’) of the institutions of
Roman private law and holds that the study of that wisdom may transform that unconscious
economic element of Roman law into a series of conscious thoughts.

He addresses the idea of the unconscious economic wisdom of Roman law in several writ-
ings including his critique of the provisions of the first draft of the German BGB. An example is
what he writes about the way Roman law regulated the relationship between debtor and credi-
tor with regard to loans. He writes” that a deadline for returning the money loaned is usually
agreed upon—e.g., a month, a year, etc. The debtor hopes to be able to secure the necessary sum
of money by that deadline. The creditor assumes that when that same deadline arrives he will
need that sum of money. But it often happens that, when the deadline expires, the creditor has
no specific need of the money—and is not even interested in having his legal claim immediately

# Ibid. P. 7.

» Buchanan J. The Limits of Liberty: Between Anarchy and Leviathan. Indianapolis, 2000.

% Petrazhycki L. Theory and Policy of Law... P. 47; idem. Rights of Bona Fide Owner... P. 270.
7 Idem. Theory and Policy of Law...P. 126.
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satisfied—whereas the debtor may have to struggle to repay it. According to Petrazhycki, there
is no doubt that creditors often have a lenient attitude about the immediate payment of debts,
and this fact has a beneficial impact both morally and an economically. How many families and
productive companies would have been ruined, if creditors had never paid attention to their
debtors’ interests and had always deemed it necessary to obtain an immediate payment!

If a given economic good —e.g., the object of an obligation—has more value for the eco-
nomic organization of the debtor than for that of the creditor, its temporary stay in the eco-
nomic organization of the debtor brings her more utility than the utility the creditor would
gain by means of its immediate transfer to his own economic organization. Such considerations
from the viewpoint of overall social economic efficiency Petrazhycki called theorems (teoremy).

The more the creditor is interested in an immediate payment—i.e., the greater the subjec-
tive value that good has for her at a given time—the smaller the probability that she will post-
pone claiming that good to a later time. On the other hand, the utility of the postponement of
the request to a later time and of not pressing the debtor increases along with the importance
to the debtor of that behavior on the part of the creditor, hence the greater the utility the debtor
gains from the postponement, the greater the damage averted by postponing payment. When
economic goods are allocated where they satisfy the most intensive needs, national prosper-
ity increases or its decrease is prevented. Based on these considerations, Petrazhycki argued
against the rule dies interpellat pro homine (inserted in the project of the BGB) and argued for
the requirement of the interpellatio as a more efficient economic solution—namely, the solution
that was unconsciously arrived at by Roman jurists.

The idea of evaluating legal norms or judicial rulings “from the standpoint of the national
economy” was used by him also to formulate a theory of economic crises. Owing to space limi-
tations I will not address this issue. I shall confine myself to recalling that Petrazhycki worked
several years on this problem, and that in 1911 he published Stocks, Speculation, and a Theory
of Economic Crises. The author’s main idea is that, in our age of economic crises, of dependence
of productive companies on the use of credit, legal institutions should strive in a particularly
careful way to preserve the integrity of the entrepreneurial structures. There is clearly an abun-
dance of norms in contemporary corporate laws aimed at preserving the integrity of the asset
base of a corporation. He wrote that jurists should pay more attention to the economic impact
of the institutions of private law.

Sometimes legislators confine themselves to codifying independently existing economic
systems which came into being historically and which are part of economic normativity. This is
why, for example, the legislators of various countries and of various historical ages were influ-
enced by the prevailing economic system and of the need for a rational use of limited economic
resources, such as land, when they designed the rules of inheritance law. This is why, as early
as the beginning of the Middle Ages, first customary law and then statutory law arranged the
inheritance of land so as to avoid excessive fragmentation (so-called land parcelization). And
this is why estates passed by inheritance only to the oldest son while the other sons where left
to join the church or the military.

Basically, many conclusions arrived at by modern law and economic studies based on the
Coase theorem were already formulated by Leon Petrazhycki.

When the former socialist countries faced the problem of finding a way to privatize state
property, the Coase theorem provided an answer to the fundamental question of to whom and
how state property should be transferred. According to the Coase theorem, the circumstances
that are of crucial importance for jurists when it comes to regulating the transfer of state prop-
erty to private hands are not very important from an economic standpoint, provided that legal
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conditions are created for an optimal—as regards allocative efficiency—selection process for
owners that is, for example, free from abuse of insider information and shows due respect for
the principle of equality, etc. To be sure, the history of voucher privatization of state property in
Russia (1992-1994) confirmed the Coase theorem only partially because the citizens holding
the vouchers sold them immediately for a pittance to those who had the capital to buy them,
and these subsequent owners were not always the allocatively efficient owners (speculators
hardly qualify as allocatively efficient owners).

Coase proposed a completely new normative source for judicial decision-making. In ad-
dition to the traditional sources of law—that is, primary or secondary legislation (in the Brit-
ish technical sense of those terms) and judicial precedents from which the courts commonly
extract the norms necessary to support their juristic syllogisms—Coase proposed economic
efficiency as a completely new source of norms that the courts should take into account:

when market transactions are so costly as to make it difficult to change the arrangement of rights
established by the law...the courts directly influence economic activity. It would therefore seem de-
sirable that the courts should understand the economic consequences of their decisions and should,
insofar as this is possible without creating too much uncertainty about the legal position itself, take these
consequences into account when making their decisions. Even when it is possible to change the legal
delimitation of rights through market transactions, it is obviously desirable to reduce the need for
such transactions and thus reduce the employment of resources in carrying them out.?®

The whole structure of traditional legal science was shaken by Coase’s proposal. No one had
previously dealt such a serious blow to juristic thinking. However, one should bear in mind
Coase’s caution where he adds the qualification that his advice should be followed insofar as
that is possible without creating too much legal uncertainty. This qualification testifies of his
extensive knowledge not only of economics but also of law, as at the top of his value pyramid
he put the principle of the rule of law, one aspect of which is legal certainty. Law must also be
certain in the sense that the courts’ decisions should be predictable, and that is possible when
the decisions of the courts are restricted either by a system of legal provisions adopted by the
legislature and the government and/or by a system of judicial precedents.

Oddly enough, economic theory and law did not come into conflict because of an economist
like Ronald Coase, but instead because of a jurist, Richard Posner, who was first a professor at
the Chicago Law School and then judge of the US Court of Appeals for the Seventh Circuit. It
was Posner who proposed the concept of economic efficiency as a legal norm, thus prompting
the debate with Ronald Dworkin®. The core of Posner’s proposal can be summarized as follows.

When transaction costs are low and property rights are specified and can be transferred, the
legal system does not affect efficiency because the various parties can always reach an efficient
solution by negotiating. Where costs are high, the rules should be made in such a way that
incentives are created for reaching an efficient outcome without negotiations and its attendant
costs. It follows that the rules of common law should be regarded as a set of quasi-contracts;
that is, they should mimic the contractual decisions the parties would adopt if the transaction
costs were negligible.

Posner’s position also led to a fierce debate on whether economic efficiency is a legal value.
He holds, just as Commons does, that in arriving at decisions on economic issues the Ameri-

% Coase R. Op. cit. P. 90.

» Posner R. Utilitarianism, Economics, and Legal Theory // The Journal of Legal Studies, 1979, no 1,
pp. 103-140; idem. The Ethical and Political Basis of the Efficiency Norm in Common Law Adjudication //
Hofstra Law Review, 1980, no 8, pp. 487- 507; Dworkin R. Is Wealth a Value? // The Journal of Legal Studies,
1980, no 9, pp. 191-226; Fittipaldi E. Op. cit. P. 36.
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can courts—within a common law system based on judicial precedents—were functioning as
virtual economists and that they were often guided not by precedents, but by economic norms
such as efficiency rather than justice. In response to the critiques from legal theorists—most
prominently, Ronald Dworkin—Posner writes:

“Justice” ... [sJometimes ... means efficiency. We shall see, among other examples, that when people
describe as unjust convicting a person without a trial, taking property without just compensation,
or failing to make a negligent driver answer in damages to the victim of his negligence, this means
nothing more pretentious than that the conduct wastes resources.... Even the principle of unjust en-
richment can be derived from the concept of efficiency.... And with little reflection, it will come as no
surprise that in a world of scarce resources waste should be regarded as immoral®

Now it does not seem to me an exaggeration to state that the following three Petrazhyckian
statements—and especially the third one—anticipated the Coase Theorem:

1. “[TThe fact that economic goods remain where they satisty the most intensive needs in-
creases the national prosperity or prevents its reduction™;

2. “[P]rivate law...is built to favor the movement of economic goods wherever those goods
have the highest value and utility. In general, the implementation of the rules of private law
leads to an increase of national prosperity and to a multiplication of economic goods, transfer-
ring objects to those individuals who are able to extract from them a particularly high utility
from the standpoint of production or consumption (to the appropriate recipient [podhodjascij
destinatar])%

3. The larger the legal-political “errors in the assignment of economic goods...the more
vigorously psychological forces will oppose [the corresponding] law, and the more important
it will be for the parties to ignore it and to arrange things differently by mutual agreement on
a voluntary basis™.

It is worth evaluating Petrazhycki’s ideas from the perspective of contemporary conse-
quentialism®. Consequentialism holds that practical activities should be evaluated based on
the consequences they produce. It came to be applied in legal science: (1) from the standpoint
of economics in the analysis of the economic impact of a normative act, and (2) from the stand-
point of ecology in the analysis of the impact of a normative act may have on the environment
and on technology.

No one disputes the legitimacy of the principle of analyzing the regulatory impact of legisla-
tion.

On the other hand, the possibility of using consequentialism in relation to judicial decisions
was controversial. In my opinion, if we distinguish different kinds of judicial decisions and fo-
cus on “strategic” or “normative” judicial decisions—i.e., the judicial precedents of the supreme
and constitutional courts—consequentialism can also be applied to them.

There is an essential difference between the traditional juristic method for evaluating the
impact of norms and the economic method. The former adopts a retrospective standpoint,
whereas the latter adopts prospective one. Jurists evaluate the impact of norms after a fact
(a “case”) has taken place. Mathis observes that the focus is on the direct consequences at a

% Posner R. Economic Analysis of Law. 9th ed. New York, 2014. P. 34-35.
3! Petrazhycki L. Theory and Policy of Law...P. 128

2 Idem. Rights of Bona Fide Owner...P. 206

¥ Idem. Theory and Policy of Law... P. 148.

¥ Mathis K. Consequentialism in Law. Efficiency, Sustainability, and Justice to Future Generations.
Dordrecht, 2011.
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micro-level when the consequences of a judicial decision are examined. The macro-level con-
sequences are typically not examined by ordinary judges. The judicial decisions arrived at by
the justices of the supreme or constitutional courts are exceptions because those courts are
concerned with balancing rights and/or legal interests having the same status by means of the
principle of proportionality.

From the standpoint of the economic analysis of law, the focus is on the economic con-
sequences of judicial decisions on a macro-level, that is, at the level of the national economy,
and especially on its impact on future behavior. While the criteria of evaluation have a juristic,
normative character for a retrospective assessment, it is the efficient allocation of resources that
matters for a prospective one.

Nicolas Luhmann holds that it is necessary to relieve the judiciary of the burden of respon-
sibility for the consequences of judicial decisions. He argues that consequentialism may jeop-
ardize the dogmatic or doctrinal independence of the legal system and interfere with the adop-
tion of decisions®. In my opinion Luhmann makes the mistake of ignoring the philosophical
distinction between the general and the particular. Many decisions adopted by the courts of
highest instance can be considered from two different viewpoints depending on whether (1) a
case is regarded as something unique or unrepeatable, or (2) it is regarded as a template that
can provide guidance when considering analogous cases®. A judicial precedent is a particular
judicial decision from which it is possible to extract general norms for analogous cases.

In Petrazhycki’s writings we can find exceptionally interesting considerations in regard to
the discussion opened by Luhmann. I am thinking of Petrazhycki’s critique of Thering’s “practi-
cal jurisprudence” to be found in his Theory of Incomes, his Trendy Slogans in Jurisprudence,
and his Introduction to the Science of Legal Policy. According to Petrazhycki, Thering and his
followers regarded private law as merely a tool used by the courts. They held that for legal
practitioners law should be precisely a judicial tool easily amenable to manipulations, and this
constitutes the whole of so-called “practical jurisprudence” (praktische Jurisprudenz).

In his critique Petrazhycki offers some general considerations in regard to the way the
norms of private law should be evaluated. He argues that

it is necessary to shift the focus to the domain of a different “practicality” [praktika] in light of the fact
that the essence of private law does not consist of the “protection” of the interests of the citizens but
of the positive organization of a decentralized system for a national economy (or of a decentralized
social structure, if we are to speak also of such non-economic matters as marital relations, paternal
authority, etc.) and of its positive impact on character and especially on people’s ethics®.

Thus, if Luhmann sought to defend legal dogma against attempts to “water it down”—and
rightly so—Petrazhycki also defended the independence of legal dogma by distinguishing it
from legal policy®® and also by initiating the evaluation of the norms of private law from a legal-
political viewpoint. In this connection, it is worth recalling that, when Petrazhycki considered
the teaching method proposed by Jhering—a method based on the solution of practical cases—
he found Jhering’s approach extremely useful for students because it “shows them how abstract

% Luhmann N. Rechtsoziologie. Sociological Theory of Law. London, 1985. P.232; Mathis K. Op. cit. P. 8.
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More on this can be found in: Weinreb L. Legal Reason: The Use of Analogy in Legal Argument.
Cambridge, 2016.
7 Petrazhycki L. Theory and Policy of Law...P. 171.

* Fittipaldi E. Nauka na sluzhbe u printcipa zakonnosti: kriticheskaya zaschita kontcepcii juridicheskjoi
dogmatyki Lva Petrazhitskogo [Science as Servant of Law: A Critical Defence of Legal Dogma Concept of Lev
Petrazhycki // Pravovedenie, 2013, no 5, p. 48-76.
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legal concepts are relevant and have an absolutely real impact on life””. On the other hand,
he observes that “such explanations should be...sharply distinguished from the legal-political
evaluation of legal norms™.

As Petrazhycki writes:

[B]y pointing out what particular and concrete decisions are contained in a given legal concept or a
general provision, we are not yet in any way touching a completely different question—let alone solv-
ing it. This is the question of whether or not that general provision is rational from the standpoint of
legal policy*’.

He* explains that it is necessary to assess the rationality of the provisions of private law
“from the standpoint of political economy”, and he comes to the following conclusion:

In general, the freedom of contract, both from the standpoint of the success a national economy and
from a pedagogical one, is a necessary condition for the success and completion of a decentralized
[economic] system (the same holds for the freedom to exercise property rights, for the freedom of
movement of individuals, to some extent for testamentary freedom, etc.). Further, it should be noted
that, in general, a policy aimed at limiting the freedom of the individual, property, or contracts by
means of private-law or public-law legislation in the pursuit of so-called social goals, thus leading to a
more extensive and intensive state intervention in economic life (for example, the conversion of a cer-
tain sector of production, trade, etc., into a state monopoly), is not equally appropriate for every kind
of national mentality. If the mass of people has not yet arrived at the stage of the bonus pater familias
in sufficient numbers and the state therefore does not have enough suitable personnel at its disposal,
then from both an economic viewpoint and from a pedagogical one, [economic] decentralization is
useful. For the same reason the private freedom of firms [hozjajstva] is useful, while the expansion of
state economy [hozjajstvo] certainly is not*.

This piece of advice remains very pertinent for contemporary Russia.

Conclusion

It is of paramount importance to find precise words to characterize the very evident con-
nection between Petrazhycki’s legacy and the economic analysis of law. Perhaps it is an exag-
geration to state that he belongs among the founders of this scientific tradition. A more ap-
propriate word might be “forerunner” I argued that contemporary economic analysis of law,
or law and economics, may be regarded as the implementation of Petrazhycki’s dream of a new
science of legal policy. It is unknown to me whether Commons, Calabresi, Posner, and Ulen
are acquainted with his works. Most probably they are not, but that is beside the point. What
matters is that there is a clearly discernible chain of ideas that becomes apparent if we consider
the goals pursued by those scholars. Petrazhycki’s teachings on the policy of law and economic
analysis of law are links in the unitary intellectual chain of contemporary rational legal science
or theory. The first links were already forged in the Middle Ages in the works of philosophers
and mathematicians and—much later—in those of jurists. Leibniz, Pufendorf, von Savigny, and
Petrazhycki, as well as Commons, Posner, Buchanan, Becker, Coase, and Calabresi have basi-
cally set themselves a single goal: to bring a more rational order to conceptions related to law,

* Petrazhycki L. Theory and Policy of Law... P. 159.
0 Ibid.

4 Ibid.

# Ibid. P. 166.

“ Ibid.

43



Legal Thought: History and Modernity

to create a non-formalistic legal science (as an alternative or as a supplement—in Petrazhycki’s
case—to legal dogmatics or doctrine), to rid that science of excessive fictions, and—most im-
portantly—to change the cognitive methods for the study of law. Perhaps, a way to connect
Petrazhycki and modern economic analysis of law can be found in Michel Foucault’s Archeol-
ogy of Knowledge*. Foucault is well known for advocating an “archeological” or “genealogical”
analysis of ideas dealing with a subjectless space and so amounting to a form of history of the
formation of scientific knowledge and discourses which does away with the need to invoke the
subject.
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It can be taken as a settled fact that the sources of law in different religious legal systems
substantially differ from each other. Our thesis is that there is a common paradigm behind this
apparent diversity.

Let us consider the canon law of the Christian church. The historical development of canon
law split into two main traditions—Western canon law and Eastern canon law, or Catholic and
Orthodox canon law'. This dual path of development was not present from the very beginning

! One can challenge the accuracy of this statement based on the existence of Catholic canon Law of the
Eastern churches. Although that is true, for the purposes of this article it seems reasonable to disregard the
marginal traditions of canon law.
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of the history of canon law. Initially the Ancient Church created a common corpus of canons
applicable to the whole church, which consisted of the canons of the Church Councils. These
were specifically:

— canons of the Ecumenical Councils: First Council of Nicaea in 325 CE, the First Council
of Constantinople in 381, the First Council of Ephesus in 431, the Council of Chalcedon in 451,
the Second Council of Constantinople in 553, the Quinisext (meaning the fifth and sixth, but
not considered ecumenical in the Eastern Church because no canons were adopted) in 692, the
Third Council of Constantinople in 680-681, and the Second Council of Nicaea in 787;

— canons of certain provincial councils, including Ancyra, Gangra, Neo-Caesarea, An-
tioch, Laodicea, Sardica, and Carthage;

— the so-called Apostolic Canons, a selection of 85 rules on church discipline and orga-
nization that derive their name from the traditional understanding that these canons were
devised by the apostles themselves and conveyed to Pope Clement I.

These canons touched upon a rather wide range of issues, such as Church hierarchy includ-
ing sacred hierarchy (bishops, presbyters, deacons) and Church organization (separate church-
es headed by bishops, metropolitan provinces headed by metropolitans); questions of disci-
pline concerning the clergy and the laity; the matrimonial law of the Church; certain aspects of
the monastic life; and finally, numerous issues surrounding heresies, ecclesiastical crimes and
ecclesiastical courts. All these canons formed the foundation of the legal agency of the Church
and of the later development of canon law.

But this initial corpus developed differently in the East and in the West, and our thesis is
that these differences are in fact different manifestations of processes common in substance.

These differences are evident in many respects, and one of them is the difference in the
sources of law. Although this difference is not absolute, insofar as both traditions are based on
sacred scriptures (the Bible, mostly the New Testament), as well as on the canons of the Ancient
Church (jus antiquum), it is still substantial. It might even be stated that various courses and
textbooks on canon law? take these differences and a substantial degree of conflict between
them for granted. And it is true that in our own era the Roman Catholic Church has a code of
systematized canon law which is absent from the Orthodox tradition.’ During the Middle Ages
and even earlier we find papal decretals in the West and the rules of the Holy Fathers* in the
East. From an external viewpoint, there are different sources of canon law in the Eastern and
Western traditions.

There is more than just a difference in the sources of canon law. That difference has played
a vital role in the very process of distinguishing the two traditions of canon law and in the very
formation of those two traditions. The difference between the two traditions did not begin in
the 11th century when the two churches are customarily said to have separated, at least in an

* See, e.g.: Suvorov N.S. Uchebnik tserkovnogo prava [Textbook of Church Law]. Moscow, 2004; Tsypin V.
Kanonicheskoe pravo [Canon Law]. Moscow, 2009; Nikodim. Pravoclavnoe tserkovnoe pravo [Orthodox
Church Law]. Saint Petersburg, 1897.

? Sometimes the so-called “Rule Book” - the collection of Canons of the Ancient Ecumenical Councils of
the Church is referred to as the “code” of canon law in the Orthodox tradition, but from the point of view of
legal theory, whether secular or and religious, it remains just a collection of the canons and not a code because
it completely lacks a systematic nature and remains a mere chronological collection of the rules adopted by the
Councils.

* The Holy Fathers - also the Fathers of the Church are the writers and bishops of the first centuries of
Christianity distinguished with holiness, whose writings have influenced the Christian doctrine and Canon law
development. In the matters of Canon law the writings (Rules) of Basil the Great, the Archbishop of Caesarea
Cappadokian is of prominent importance.
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official sense®. The difference started to unfold much earlier, and the first substantial evident
manifestation of that difference was precisely the difference in the sources of canon law as the
Western and Eastern traditions established their own unique sources of canon law, which will
later evolve into different structures and different approaches in religious legal systems. This
process, by the way, has been taken by both churches as an additional ground to accuse each
other of deviation from ancient traditions.

In spite of all these differences, and taking them all into consideration, we insist on a com-
mon paradigm behind them, which means that what looks different in substance on the surface
is a differing manifestation of a similar process.

Let us begin with the external marks of this difference, which are the papal decretals in the
West and the constitutions of the emperors and the rules of the Holy Fathers in the East.

Decretals (in early times also called constitutions) are understood in canon law as the deci-
sion of the popes in the form of letters addressed to the whole Catholic Church or to particular
churches or persons, in most cases on matters of discipline. The decretals served as the most
important sources of canon law in the medieval Western world. The official compilation of
medieval canon law in the Roman Catholic Church, the Corpus juris canonici, has been divided
into two parts, the first of which was Gratian’s Decretum (we shall refer to it later), while the
second consisted of the various and numerous papal decretals arranged in five books. The first
book of 43 titles considered the sources of canon law, selection of candidates for and ordina-
tion of the clergy, different offices in the Church, contract law, property and Church property.
The second book (30 titles) considered various procedural issues in the ecclesiastical courts,
including status of the judges, evidence, presumptions, and appeals. The third book (50 titles)
considered the discipline of the clergy, including rules of behavior, celibacy, Church benefices,
the property of the clergy, issues concerning monasteries and monastic life, and Church immu-
nities. The fourth book (31 titles) was devoted to the matrimonial laws of the Church, including
legal consequences of engagement and marriage, impediments to marriage, clandestine mar-
riages, the legal consequences of adultery, illegitimate children, and the property of spouses.
Finally, the fifth book (51 titles) was involved with issues in regulating the penal law of the
Church. This brief description is enough to demonstrate that papal decretals really formed a
substantial, and even the most substantial part of medieval canon law in Western Europe. At
times experts in canon law in medieval Europe have even been called the decretists.

The traditional explanation of the origins of the decretals is the ancient usage according to
which the bishops of the western part of the Roman Empire were accustomed to refer com-
plicated questions about the Church to the bishop of Rome. That practice in its turn is root-
ed in another traditional understanding of the special role designated by Jesus for the first
bishop of Rome, the Apostle Peter, who had received from Jesus the authority ‘to bind and
to release’(ligandi solvendique), thus becoming first among the Apostles. Because the Apostle
Peter became the bishop of Rome, his successors—the popes of Rome—have been treated as
the heirs to that authority. This made it quite natural for the bishops to approach the popes for
advice and solutions in difficult matters.

This brings up an interesting point. Initially, the papal letters were exactly the documents
they were supposed to be: the replies of the bishop of Rome to the other bishops, to his broth-

° Historians used to warn against a simplistic approach to the process of separation of the Western and
Eastern Churches, which took place formally, in the year 1054 because the actual process appears much more
complicated and even vague. See, e.g. Lebedev A. P. Istoiriia razdeleniia Tserkvei v IX, X I XI vekakh [A History
of Church Division in 9",10" and 11" Centuries]. Saint Petersburg, 2004.
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ers in the Church. They were letters written in brotherly style and not some sort of command
from the authorities.

As is generally found in early Christian letters, the oldest papal letters are characterized by “a
brotherly pastoral style”. The letters did not contain rules and commands. These early Christian
writers preferred persuasion, instruction, and pastoral admonitions to affirm their common faith. The
letters were basically the substitutes for preaching and oral teaching.... Only in rare cases, in which
problems of jurisdiction and discipline were being decided (especially the condemnation of heretics
and schismatics) did the bishops of Rome use expressions taken from the vocabulary of Roman law,
as the synods commonly did at that time. The synods were the only legislative bodies in the Church,
and they naturally employed the legislative language of the Roman law.®

More support in this regard comes from the famous Church History by Eusebius in which
he refers to the general treatment of papal letters in the early church. Dionysius, the bishop of
Corinth, mentions a letter from Pope Clement which is read in the churches on Sundays ac-
cording to long-established usage: “Today we celebrate the Holy Day of the Lord, and we have
read out your letter, which we shall always read for our education as we did the earlier letter,
sent to us by Clement.” The letter from the pope is read for our education, and that is natural be-
cause the earlier letters from the popes, the earlier decretals, were supposed to be the letters of
education and of advice. The style of these letters clearly demonstrates, that “...the popes were
not under the illusion that they were creating something new with their decretals. They were
convinced that through their decrees they were only reminding the Christians of the proposi-
tions and rules that had always existed under divine law’*

The situation changes beginning with the second half of the fourth century. From that time
the style of the papal letter stiffens; the language of the decretals is now based upon terms like
‘praecipimus, ‘decernimus, ‘decrevimus, ‘iubemus, ‘iussimus, ‘mandamus, ‘volumus, etc. And
the general tone of the letters indicates the difference between the level of the bishop who is
asking the question, on one hand, and of the bishop of Rome answering the question, on the
other. The latter is obviously superior, and he is entitled not to make reference to divine law
that has always existed. This shows that the bishop of Rome is in a position to interpret that law,
which in fact means he is entitled to create the law.

This was a substantial change in the sources of law in the West. How does that compare with
the East of the Roman Empire and the sources of law in Eastern Christianity?

There the situation also changes and arrives at new sources of law which did not exist in the
early Church, specifically, the constitutions of the emperors on various ecclesiastical matters
and writings of the Holy Fathers recognized as setting the rules for the Church.

The writings of the Holy Fathers are one of the oldest of the sources on early church history,
and in a broad sense they are early ‘Christian letters’ of the kind we already mentioned in discuss-
ing the style of the early papal decretals. These letters are mostly the replies by the Holy Fathers to
questions from their Christian brothers, their colleagues. The Holy Fathers held important posi-
tions in the Church hierarchy, and those asking them for clarifications were also held the rank of
bishop. In answering such questions, the Holy Fathers in fact created a large number of rules that
were partially based on the canons of the Church Councils but were not limited to that source.
Although these letters did indeed impose rules, they still followed the style of the early Christian
letters and had not yet adopted the ‘command’ style of the later papal decretals.

¢ Jasper D., Fuhrman H. Papal Letters in the Early Middle Ages. Washington, 2001. P. 18.
7 Eusebius Pamphilius. Church History. Grand Rapids, 2007. P. 4, 23.
8 Jasper D., Fuhrman H. Op. cit. P. 20.
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During the historical development of canon law in the East, the writings (containing the
rules) of the Holy Fathers formed a substantial part of the so-called Rule Book of the Eastern
Churches that also included the writings of St Dionysius and St Peter of Alexandria, St Gregory
of Neo-Caesarea, St Athanasius the Great, St Gregory of Nyssa, St Gregory the Theologian, St
Amphilochius, Timothy and Theophilus of Alexandria, St Cyril of Alexandria, Gennadius and
Tarasius of Constantinople, and, of course, the rules of St Basil the Great, which themselves
were a substantial compendium of the rules of the Eastern Church.

The laws—or constitutions—of the emperors of the Eastern Roman empire started to gov-
ern the Church after Christianity became—first in fact, and then by law—the official religion of
the Roman Empire. The first and most important compilation of those rules is the Theodosian
Code of the late 4th century, and during the centuries that followed a vast corpus of novellae
on different aspects of the operation of the Church were created. It is remarkable that even in
our own time the law of the Russian Orthodox Church still refers to the rules established by
the emperors in some very important matters, e.g. in the Church’s law of marriage, including
impediments to marriage. Throughout the whole medieval period and until recently nomocan-
ons were the main source of canon law in the East. Nomocanons are collections of both Church
canons and imperial decrees on bearing on Church matters, and they survived even after the
decline of the Eastern Roman Empire. The most famous nomocanon of the Eastern Church is
the Nomocanon of Photius the Patriarch in XIV titles.

This review of the sources of canon law has thus demonstrated that:

— new sources of law that are distinct from the decrees (or canons) of the Church Councils as
the most traditional source of the law of the Ancient Church appear in the Christian Church; and
— these new sources are distinct from each other in the Western and Eastern Churches.

Now the time has come to look at this question from a slightly different angle.

Though all these sources indeed appear different in the West and in the East, they can be
taken as manifestations of the two traditions in the development of canon law, both of which
are common to the West and the East. These two traditions are the ‘instructive’ tradition and
‘authoritative’ tradition.

These two traditions have already revealed themselves in the jus antiquum of the Church.
The instructive tradition is represented by sources which contain rules while presenting these
rules not as a collection of commands, but instead as the outcome of teaching, or as advice
based on understanding of more profound laws, mostly of a divine nature. The style of such
sources looks more like the tractatus of a theologian (or theologians) than like a code of rules.
The best examples of such sources are the Didache (or “The Teaching of the Twelve Apostles’)
and the Didascalia Apostolorum. Here is an example of that approach to the rules in Didache:

There are two Ways, one of Life and one of Death, and there is a great difference between the two
Ways. The way of life is this: “First, you shalt love the God who made thee, secondly, thy neighbor
as thyself; and whatsoever thou wouldst not have done to thyself, do not thou to another” Now, the
teaching of these words is this: “Bless those that curse you, and pray for your enemies, and fast for
those that persecute you. For what credit is it to you if you love those that love you? Do not even the
heathen do the same?” But, for your part, “love those that hate you,” and you will have no enemy.’

Indeed, the rules are presented as teaching. The same is true with regard to the other parts,
as well as in the Didascalia Apostolorum, which is regarded as a kind of ‘code’ of canon law for
the very early Church. The very name of the document reveals this understanding of it. Its full
title is “The Catholic Didascalia that is Teaching of the Twelve Holy Apostles and Disciples of

° The Didache. A Commentary by K. Niederwimmer. Minneapolis, 1998. P.73.
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Our Saviour’'® The rules in this document are not merely stated; they explain themselves, for
example: ‘And let a woman also be subject to her husband, because the head of the woman is the
man, and the head of the man that walks in the way of justice is Christ.!!

As for the authoritative tradition, it is represented in early canon law by the Apostolic Can-
ons and later by the canons of the provincial and ecumenical church councils. Although there
are doubts about the true origin of the so-called Apostolic Canons—about whether they really
come from the Apostles—they do not matter for us inasmuch as they do represent the ‘ruling’
or what we have called the authoritative tradition, the imperium of the Ancient Church regard-
less of how they originated. This authoritative aspect applies in at least two areas.

First, the canons—both of the Apostles and also those issued by the councils of the Church—
are formulated as strict rules, not as teaching. They do not require understanding; they require
obedience, sometimes under threat of punishment.

Second, from the First Ecumenical Council in Nicaea in 325, the emperor was present so
that from the very beginning authority, political authority, was embedded in the way the coun-
cils functioned. And this added political, authoritative weight to the councils themselves. Sub-
sequently, canons of the councils were confirmed by decrees of the emperors.

The foregoing argument justifies us in stating that the sources of canon law in the Christian
Church, from the very beginning and during the Middle Ages, may be grouped into two oppos-
ing elements, one of which is instructive in nature, while the other is authoritative.

It is interesting to note how Gratian’s Decretum, which is perhaps the most authoritative
source for the study of canon law in the Middle Ages, understood and explained this underly-
ing structure in the appearance and development of the sources of canon law. In comparing
the legal force of the papal decretals and the writings of the Holy Fathers explicating the Bible,
Gratian says the following:

Decretal letters are thus legally equivalent to the canons of the councils. There remains the question of
whether expositions of sacred Scripture are equal or subordinate to these. For, when someone draws
on greater knowledge, it seems that his words are of greater authority. Furthermore, many writers
seem to be more secure because, being filled with the Holy Spirit, they excel others in knowledge.
Whence, it would seem that the opinions of Augustine, Jerome, and other writers are to be preferred
to the enactments of some pontiffs.

But it is one thing to decide an issue, and another to expound the sacred Scriptures accurately. For in
determining a matter, not only knowledge is necessary, but power as well. Thus Christ said to Peter
[Matt. 16:19]: “Whatever you bind on earth is bound on heaven... before he gave him the keys of the
kingdom of heaven, by the one key giving him the knowledge to discern between leper and leper, and
by other giving him the power to cast people from the Church or receive in it. Therefore, when any
matter is settled, whether by acquittal of the innocent or condemnation of the guilty, the acquittal or
condemnation requires not only knowledge, but also the power of presiding. It is evident, that writers
on the sacred Scriptures, although they surpass pontiffs in knowledge and so are to be preferred to
them in questions of scriptural interpretation, take second place to them in deciding cases since they
have not been elevated to the same high dignity."?

It is remarkable that Gratian considers this question at the last stage of his treatment of
the sources of canon law, after he has compared the legal force of the papal decretals to any
other sources of canon law, meaning that the teaching or instructive element in the source of

1 Didascalia Apostolorum. The Syriac version translated and accompanied by the Verona Latin fragments
with an Introduction and Notes by H. Connolly. Oxford, 1969.

! Ibid. Chapter III, i.8.
12 Gratian. The Treatise on Laws (Decretum DD. I-XX). Washington, 1993. P. 84-85.
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canon law as represented by the Holy Fathers appears to be the ‘last resort, the strongest po-
tential opponent to the legal force of the papal decretals. This confirms our statement that the
‘instructive’ and ‘authoritative’ elements form the initial inner structure which manifests itself
as different ‘visible’ sources of canon law and that the manifestation may take different visible
shapes depending on the opposition between the instructive and authoritative elements in each
particular case.

Let us illustrate or clarify what has just been said with some examples.

The papal decretals contain both of the source elements of canon law, the instructive and
the authoritative components. In historical perspective, as we mentioned above, the papal de-
cretal was born as teaching directed at fellow bishops in response to questions put by them.
Later it became more and mostly authoritative both in style and in its legal force. But even in
the classical period of Western canon law when papal decretals had become the most impor-
tant source of law, they still retained the teaching element insofar as the texts of many decretals
contain references to the sacred teachings. Although in later times the papal decretals kept their
authoritative style, they also included papal teaching based partly on the right of the popes to
teach on behalf of the Church and to interpret Christian doctrine officially.

In other words the papal decretals, which for most of the history of the Catholic Church
have remained the main source of its canon law, always contained the instructive and the au-
thoritative elements combined in that single source of ecclesiastical law.

How does this compare with the Eastern tradition in canon law? The Eastern tradition
exhibits a different opposition between the instructive and the authoritative elements in the
sources of canon law for the Orthodox churches.

The instructive element is represented by the writings of the Holy Fathers, which became
officially recognized as a source of Eastern canon law. The authoritative element is represented
by the canons of the Church Councils along with the imperial laws on the operation and inter-
nal affairs of the Church. While the main course in the development of the sources of canon
law in the West combines these two elements in a single source of canon law—the papal de-
cretals—the development of canon law in the East separated these two elements into different
sources of canon law. In other words, we may observe not only differences in the development
of the sources of canon law in the East and West, but also different manifestations of the same
structural paradigm for the sources of canon law—differing opposition between the instructive
and the authoritative elements in canon law sources.

How did that difference come about?

The reason for the difference between East and West in this regard lies not within, but
outside each church in the political and social environment in which both churches found
themselves. And the reason why this difference would manifest itself as time went on is to be
found in the initial task that Jesus assigned to the Apostles: to spread the Gospel throughout
the world.

This task was not an easy one, and not only because of political suppression by a number
of Roman emperors, not only because of a sometimes hostile environment, but also and not
least because of the internal rivalries within or between the Christian communities themselves.
What is Gospel? How it should be interpreted, how it should be presented, what is the true mean-
ing of the Lord’s teaching? There were different responses to these questions. Heresies and schisms
afflicted the ancient Church from the very beginning, and the development of early canon law has
been influenced by those factors. The majority of the canons adopted by the church councils were
created because of a need to deny and condemn heretical teachings and deviations. Indeed, many
canons of ancient canon law are formulated in a negative way as a condemnation of the heretical
understanding of certain issues and a restoration of the correct rule.
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In other words, there was a mission to spread a common Christianity, a unanimously un-
derstood Christianity, throughout the world. In fact, neither church has succeeded in that
task, and that is why there are different Christian churches. However, the Ancient Church was
moving in that same direction. Accomplishing the mission required the existence of a united
church organization.

For the religion of the Old Testament there was no such mission. The Old Testament does
not contain any imperative that resembles spreading the Gospel, and the cultural environment
of Old Testament society was generally uniform. But that is not the case when a particular reli-
gion is to be inserted into different cultures. Political authority was not required to keep Jewish
society in order. The intellectual and spiritual authority of a rabbi was enough for that purpose.

The situation changes drastically when a religion is to be preached to different people in
different cultural environments. The mere moral authority of a teacher is not enough for that
purpose, and the support of administrative authority is inevitably necessary. This led to the ag-
gregation of initial Christian communities into larger unions. Dioceses folded into metropoli-
tan provinces, allowing the bishops (heads of dioceses) to communicate Church-wide in order
to ensure the unity of the religion and the church organization.

This was the way in which Christianity was expanding, but this process had to take on dif-
ferent shapes depending on the specific features of the individual cultures in which it was to
be introduced. And the political features of the different communities were of primary impor-
tance. In order to maintain sufficient authority to ensure unified teaching, the realities of exist-
ing (or non-existing) political authority could not be ignored. In the Eastern Roman Empire
the emperor himself served this purpose, while in the West the absence of an emperor imposed
the same duty on the successors to St Peter the Apostle. In the East a comparatively strong em-
peror and other strong secular powers in different states led to ‘nationalization’ of the Christian
churches, which organized themselves as autocephalous churches (churches whose highest-
ranking bishops were not subject to any higher bishop or ecclesiastical authority) within the
national state boundaries. The Roman Catholic Church in the West had to extend itself beyond
any national political boundaries, and not only beyond European ones but also beyond bound-
aries all across the globe. But because of the requirement to expand into different cultures, both
in the West and in the East the differences between ‘authority’ and ‘instruction’ in the ‘authori-
tative-instructive’ paradigm sharpened as these two poles became more apparent. Because the
leaders of the church were unable to perform the main mission of Christianity, spreading the
Gospel throughout the world, by relying solely on moral authority, political authority became
another necessary condition for fulfilling the Christian mission.

The sharpening of this ‘authoritative-instructive’ paradigm developed in a different manner
in the East and in the West. The Eastern model divided its authoritative, political pole between
the head of the church and the head of the state, according to the political situation in each
particular state. In most cases that led to a structure in which the leader of the church shared
authority with a council of bishops under the auspices of the secular leader. In the West the
popes had no one with whom to share this authoritative pole and were more burdened with
spreading Christianity to cultures differing from each other than was the case in the East. This
resulted in an even higher level of political authority for the popes.

But here we encounter another important point, another aspect of our thesis: although
Christianity has clearly exhibited these two traditions in the sources of canon law, it did not
invent them. The reason for the very existence of these two traditions with their potential for
their further conflicts in various ways lies deeper, and goes back to the pre-history of Christian-
ity and to the legal predecessor of the Christianity—Jewish law.
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Let us examine sources of Jewish law such as the King’s Law and rabbinic rulings.

The reason the King’s Law" containing laws governing secular matters is part of Jewish law
is explained mostly by historical realities, by the necessity of the Jewish people to live without
a state or to live in exile. Under those conditions it is inconceivable that the Jewish commu-
nity could survive only by the rules of their religion while ignoring the secular legislation of
the countries dominating them. Moreover, the Torah itself contains provisions bearing on the
secular rulers. But the process involved was not merely resignation to the secular laws of the
dominant states by Jewish communities or external acceptance of something as a condition of
survival. The process was more profound, and the King’s Law was treated as an integral part of
Jewish law.

Here is the explanation of this phenomenon offered by Nissim Gerondi (Ram), one of the
leading authorities on Halakha in Spain:

It is possible that they [the laws of the Torah] were concerned more with achieving goals on a higher
level than social welfare, since we establish a king over ourselves for this latter objective.

But the goal of the judges and the Sanhedrin was to judge the people according to inherently true and
righteous law from which the Godly will be infused into us, whether or not the well-being of society
will result from it.

Consequently, it is possible that sometimes non-Jewish law may promote social welfare more than
some laws of the Torah do. But we are not without recourse because of this, as whatever needs to be
done to promote social welfare may be fully accomplished by the king... The function of the judges
was to judge only in according to the laws of the Torah, which are inherently just, as it is written ‘And
they shall judge the people with due justice’ [Deuteronomy 16:18], and the function of the king was to
perfect the achievement of social welfare and to do whatever the times required...

This is the difference between the judge and the king: the judge is more bound by the laws of the Torah
than the king, and because of this the king was cautioned and commanded to keep a copy of the Torah
at hand... in other words, since the king sees that he is not bound by the laws of the Torah in the same
way as judge, a strong admonition is necessary that he should not depart from the commandments. ..
and he should not feel superior to his brethren because of the great power that God gives to him.**

Although Jewish law is regarded as different from canon law—and they are different in the
very content of their rules—nevertheless, it is possible to trace an interesting similarity with
the trends we have described in canon law. The relationship between the king and the judge is
in certain respects similar to the relations between the ruler and the teacher, between the one
who is empowered with authority, and the one who is equipped with knowledge. Both these el-
ements are present in canon law, and they are also present in Jewish law. Both of these religious
legal systems distinguish between those privileged by knowledge and those privileged to rule.

There is another aspect of that opposition in Jewish legal history. The King’s Law in the
history of the Jewish law is not always confined to the laws of the secular rulers of particular
countries. In certain instances the religious authorities also functioned as the secular rulers of
a society. For example, it was Talmudic tradition that assigned to the Babylonian exilarchs the
authority of secular rulers, of kings. The rationale behind that was that the king’s legislation
concerns the nation as a whole. If a secular ruler is not in place, then the leaders of the na-
tion—meaning under these conditions the religious leaders—are empowered to discharge the
duties of the kings.

13 We use the term ‘King’s Law’ because it is used by authoritative experts on Jewish law, e.g. Menachem

Elon in his famous four-volume book on Jewish law.
' Elon M. Jewish Law: History, Sources, Principles. Philadelphia, 1994. Vol. I. P. 56-57.
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This leads us directly to an understanding that, insofar as a society seeks to rely on religious
law (as it is embodied in the sacred text of a particular tradition) and to conduct all aspects of
life according to that law, there will always be an area where mere knowledge of the laws, of the
sacred texts in their certain and esoteric meaning, is not enough to maintain order in society.
To achieve that goal, authority is required, and the nature of that authority will follow a format
that is practical in a particular historical context, such as the pope of Rome, or the secular ruler,
or the religious teacher for a relatively small society. Whether in a particular historical context
we have a powerful religious leader in a kind of a theocracy or some kind of relationship be-
tween the religious and secular ruler, the key questions are the existence of both instruction
and authority and finding the proper balance between them. As Menahem Elon puts it, “The
wide flexibility available in the king’s law to deviate from Halakhah requires extreme care to
prevent the king’s law from departing from the general policy and basic values of the Torah.'®

But in order to arrive at this balance it is not enough to state the rules mentioned above.
The rules of the sacred texts are to be interpreted according to the particular circumstances in
order to make this balance possible. As a result, the Jewish legal tradition has developed vast
and far-ranging rabbinic rulings—rules which come about as a result of interpretations of the
Torah by teachers and rabbis.

Another phenomenon relevant to the issues considered in this article is rabbinic law, an-
other source of Halakha and the result of interpretation of the Torah in the teachings of the
rabbis (teachers). This interpretation is really a piece of art because it is not just a commonsense
interpretation; it is a real science based upon thirteen principles traditionally called the thirteen
canons for interpreting the Torah. Our concern here is not to describe all these canons; and
perhaps it will be enough to state, following one of the leading contemporary authorities that
‘these canons basically pertain to two general categories of exegesis: (a) explicative, which aims
at explaining and clarifying the verses and sections of the Torah; and (b) analogical, which re-
lates one subject to another to broaden Jewish law and find solution to new problems’'®

Consequently, there is so-called rabbinic law which is comparable in importance to the
law actually written—the law as presented in the written Torah. At times there has been great
difficulty in drawing a line of demarcation between a rule explicit in the Torah and its rabbinic
interpretation, and at times this was because the rabbis themselves were determined to endow
their interpretations with a greater legal force even than that of the written law.

Regarding the first aspect there is a controversy in the Jewish law about what is actually
meant by the law as expressly mentioned in the Torah. Does it mean only the 613 prescriptions
of the Torah, the mitzvoth, or does it also extend to the rules which are the direct results of their
interpretations in accordance with the thirteen canons mentioned above? Renowned authori-
ties have disagreed on this question. The school of Maimonides insisted that the results of the
canonical interpretation are rabbinic law, while Nachmanides insisted that those interpreta-
tions were Biblical law unless the Talmudic teachers had specifically stated that a particular
interpretation was a rabbinic rather than a Biblical law.

As far as the legal force of the rabbinic legislation is concerned, however strange it may
sound, there is a strong tendency in Jewish law not only to compare and correlate rabbinic law
with the written law, but also sometimes to endow rabbinic law with higher legal force than
the written law, although this occurs, of course, only in particular cases or situations. In other
words there is no question about putting the rabbinic law above the written law of the Torah,

> Ibid. P. 57.
!¢ Tbid. P. 319.
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but basing a decision about a particular case more on rabbinic interpretation, or just as much as
on it as on the written law has been explicitly allowed. This is not surprising because the Torah
as written does not expressly state the rules for all possible cases. It requires interpretation of its
written rules by knowledgeable people (rabbis) with regard to particular cases. Therefore, most
of the Halakha is in fact rabbinic legislation, and insistence on the lesser authority of halakhic
interpretations by rabbis would lead to the recognition that most of the Halakha does not have
the desired legal force. In other words, regarding rabbinic law as equal to or even higher than
the written law was a way to preserve and employ Jewish law as a functioning legal system.

Finally, Jewish law also gave rise to the responsa, the portion of Halakha derived from the
answers of experts to questions put to them, mostly regarding legal decisions bearing on the so-
cial and economic life of the Jewish community. It can be compared to rabbinic law in the sense
that it is also an interpretation, but interpretation for a very specific purpose—not to serve as
a final interpretation of the Torah, but to be used by an interested party as evidence in a court
case. The value of the responsa was its practicality and its consideration of all the details of a
particular situation in order to assess it based on the principles of the written law. It is worth
mentioning that in later times respondents provided answers only when an inquiry came from
a judge so that there could be no abuse by tailoring a response to favour someone’s interests.
The practical character of the responsa has made it one of the important sources of Halakha by
volume. There about 300,000 responses on particular judicial issues.

The discussion above leads us to certain conclusions.

First of all, none of the religious legal traditions discussed can limit itself to sacred text alone
as a source of law. Jewish law is not limited to the Torah, canon law is not limited to the New
Testament. All these religious legal traditions require interpretation of the primary sacred text
to accommodate it to reality or, as the case may be, to accommodate reality to the sacred text,
or both.

There is a strong tradition of instruction in religious legal systems, and that is what most
clearly distinguishes them from secular legal systems. However, one may argue that secular
legal systems also have a theory and an instructive basis appealing to a certain legal philosophy
or theory. What then is the difference?

The difference is that the theory of a secular legal system reflects the general logic of a
secular legal system. To put it simply (may be even a bit idealistically) a secular legal system
is to ensure, insofar as possible, the stability and well-being of a particular society. If the legal
system, or legal theory, or philosophy of law is not adequate for that purpose, it can be replaced
with more suitable theories. In a religious legal system the ‘theory), the sacred teaching cannot
be replaced. The purpose is not to replace it with something more suitable, but to find some
solution within the existing sacred knowledge, to find a solution within the sacred sources
bestowed on society from ‘above’ and within the existing canons. This task is more challenging
than inventing a new theory. Inventing a new theory might be acceptable for a secular legal
system, but a religious one is supposed to find the answer within the existing sacred heritage.
And that is what makes scholars so important in a religious world and what advances their
importance almost to rival whatever authority is officially empowered to proclaim and enforce
the rules in the religious system of law.

A good example how this operates in a religious legal system is the famous Decretum Gra-
tiani. We've already mentioned this famous source of medieval canon law in the Western tra-
dition, and now we should consider how it was created. The name of the Gratian’s work is
‘Concordia discordantium canonum’ which literally means ‘reconciliation of unreconciled can-
ons. The reason this work appeared is that by the 11th century canon law had inherited a vast
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number of canons which, if read literally, seemed to contradict each other. Gratian undertook
reconciling and resolving the contradictions, not by removing any canons (such an approach
would be suitable for a secular legal system) but by finding their common substance within the
sacred roots of the legal canons. It was then possible to regard the contradictory canons as con-
tradictory not in essence, but merely as exposing different aspects of the same question. This
is the approach which made Gratian’s achievement so important and so valuable in the history
of canon law. Otherwise, his work would have been just one more opinion on the matter. Of
course, such an approach was not exceptional in the Middle Ages. It was in line with the me-
dieval scholarly paradigm. In modern scholarship the value of a work is judged by how many
new ideas a paper contains, but in medieval times the approach was quite different. The value of
a scholarly treatise was assessed on how many previous authorities had been cited and referred
to in it". Gratian’s genius allowed him to go further in this same direction.

But to proceed in such a direction, skilled teachers and sages are necessary, equipped not
only with knowledge, but also with spiritual training in the particular religious legal tradition.
That kind of knowledge, spiritually nurtured and trained knowledge, grants power which raises
the teachers and their teaching to a level comparable to the official religious (and sometimes
also secular) authorities; and it provides the basis for the emergence of the authoritative-teach-
ing paradigm as the underlying paradigm of development of the sources of religious law.

This requires two kinds of inputs: interpretation and enforcement. The necessity to inter-
pret leads to the development of teachers and of a tradition of instruction, while the necessity
for enforcement involves authorities—either religious, or secular, or both—in the affairs of the
religious legal system.

The need to interpret the sacred texts leading to development of the instructive tradition
should not be interpreted in a simplistic manner, as if a way must be found to apply the old
rules which do not take modern life into account. On the contrary, the philosophy behind the
instructive tradition in religious legal systems is that the sacred text is so rich that it does indeed
contain the answers to all the questions of life in different times and locations. But one is sup-
posed to be properly prepared to make such interpretations, and this requires more than learn-
ing and education. It requires training and education that builds character not only through
intellectual exercises, but also through spiritual training which allows the future teacher to
develop the intellectual and spiritual skills which would allow him to understand the hidden
meaning of the sacred text.

The opposition between the instructive and the authoritative (or directive) elements in a
religious legal system expresses itself in different models which depend not on the teaching
itself, but on the political, social and cultural environment in which the religious system oper-
ates. We have seen this in the examples of Eastern and Western traditions of canon law: the
model of the East is based on separation of the instructive and authoritative elements between
different authorities (religious and secular), while in the West they were combined in the pope
of Rome. We have tried to demonstrate that this was due not to differences in religion—neither
model can be characterized as heretical—but due to the difference in political situation in the
East and in the West.

In other words, our thesis is that the difference in the outer expression of the legal sources of
the different religious legal systems of Biblical origin is only a different way of expressing their
common internal paradigm.

It is interesting to note that religious legal systems exhibit a similarly divergent structure not
only with regard to their sources, which is the subject matter of this article, but also with regard

17 See, e.g.: Gurevich A. Izbrannye trudy [Selected works]. Saint Petersburg, 2007. P. 17-262.

57



Legal Thought: History and Modernity

to their institutions. In one of our recent articles we have described how similar values ascribed
to marriage, such as its unity and indissolubility, form the values common to all the Biblical
legal traditions and have found different legal-normative expressions in those traditions. For
example, the cultural environment of a Jewish community did not require strict prohibition of
divorce unlike the cultural environment of an early medieval state in Western Europe. In other
words, the different normative content of religious legal systems should not be allowed to con-
ceal their similarity in substance.

We trust that this approach to studying religious legal systems will bring us not only favour-
able academic results, but also moral benefits.
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The Completeness of Legal System and Gaps

Any normative system, specifically a legal one, tacitly assumes certain general closure
principles that establish relations between the spheres of actions subjected to modes of
normative regulation. From the perspective of legal science, every legal system of positive
law is supposedly assumed to be consistent, complete, and closed under norm of closure. The
principle of completeness means that the legal system already includes a legal regulation for each
possible case that could occur from universe of all possible cases’, the principle of consistency

' See: Bulygin E. Legal Dogma and the Systematization of Law // Rechtstheorie, 1986, no. 10, pp. 193-210.
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dictates that within the same legal system no legal case can be regulated by two inconsistent
normative regulations, in other words, there is no explicit conflict between norms. Yet, as we
have learned from legal practice, there have always been, are, and will be situations that have
been left without legal regulation because either legislator does not foresee the existence of
certain factual situation or doesn't intend to enact regulation. Even legal positivism would have
to accept the incompleteness of legal systems, for example in Hans Kelsen’s pure theory of law
paves the way for acknowledging of gaps: the law is inconclusive as it is incomplete in those
cases when there is a conflict of interests present which legal system does not prevent from
occurring; no legal system has sufficient rules to prevent all possible conflicts of interest from
happening, i.e. it is not possible to prevent all unforeseen incursion of unregulated conflicting
interests into the domain of law™.

In fact, legal scholars have distinguished two entirely separate types of gaps in law —
axiological gaps and normative gaps. The idea that two different types of gaps can occur is
particularly significant for analysis of incomplete systems of law. Hence to speak of the legal
gap is first and foremost to focus on describing the differences between two aforementioned
types of gaps.

Let us begin with the latter type of normative gaps. According to Alchourrén and Bulygin,
the normative unity, or, rather, the normative completeness of legal system is vested upon
a special rule of closure, which authors believe to have explicit normative properties — the
rule of normative closure, grounded on what is known as ‘deontic logic®. Having made this
claim, Alchourrén and Bulygin demonstrated that the normative closure of legal system would
deliberately require the to accept ascription of deontic properties to certain action — if no
deontic property can be ascribed to a certain action, a deontic property make ascribed to that
action, to avoid the gap, i.e uncertainty of action and its consequences in legal domain®.

Since every legally relevant action is accompanied by a deontic properties (dispositions),
ascribed to action, the law is always applicable, as Kelsen said: “a so-called gap in the law is not
a legal gap, but a situation in which the application of the law as it is to the particular case is so
absurd and unjust that the judge assumes that the law is not to be applied to the case™.

Seen from this perspective, legislating, is just a special case of formulating deontic properties
of action by authorative groups. This type of closure rule is best exemplified in what legal
scholars call ‘legalism’ There is a division between two dominant types of legalism, each type of
legalism has its intrinsic value for shaping the entire legal system.

Two Types of Legalism

The legalism of first type (1) is principle of prohibition: if something is not explicitly
prohibited in legal system, then it is permitted. Some authors believe that the “sealing” principle
mentioned before, is more compatible with Common Law-like jurisdictions, privileging
permissions over sanctioned obligations as something primary. The principle posits that the
judge is not allowed to extend deliberately the whole of legal prohibition to all unregulated acts.
As it is evident from civil cases, an absence of categorical orders to participants of legal relations
to act in a certain manner is also typical for the dispositive method of civil regulation in many

? Kelsen H. Pure Theory of Law. Berkeley, 1967. P. 243.

3 Alchourrén C., Bulygin E. Normative Systems. New York-Wien, 1971.
* Ibid. Chapter 6. Sec. 2.

° Kelsen H. Op. cit. P. 242.
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legal systems. Using this closure principle, it is fair easy to demonstrate that legal systems can
be distinguished as closed or open according as they do or do not endorse the maxim, what is
not forbidden is permitted. In their famous paper, Alchourrén and Bulygin have advanced von
Wright’s idea® that there are many kinds of permission, of which authors pay special attention
to distinction between a weak and a strong permission’. In case of a strong permission, an act
is said to be permitted when it is not forbidden, the authority considered its normative status
and decided to permit it by promulgating a permissive norm. A weak permission is always
extra-normative: “an act is said to be permitted in weak sense if it is not forbidden and a norm
regulating of this act is not enacted”®. The same “weak/strong” distinction has been extended to
classification of prohibitions’. Strong prohibition is a positive norm enacted to the effect when
something is forbidden, while weak prohibition is the absence of a positive norm to the effect
that something is allowed.

This conclusion raises question. It should already be apparent from the previous discussion
that the completeness of legal systems in first type of legalism (“principle of permission”) is
ensured by the strong-permitted version of prohibition principle, but does this principle provide
a support for the contingency of legal systems? It is assumed that the contingency of legal system
is said to be a means of sustaining its autonomy. Kelsen conceived of strong prohibition as
of a positive norm, and if this is so, then the question — whether or not principle of strong
prohibition exists in legal systems — is to be answered in contingent manner, since, contrary
to Kelsen’s assumptions, the principle of prohibition does not have the universal property of
belonging to all legal systems, they can be closed or open according to whether or not they
contain, as their constituent part, a strong principle of prohibition, which is strong enough to
close normative systems'’. Envisaged from a perspective of contingency, a strong principle
of prohibition is far from being a necessary element of all legal systems, with exception of
strong principles in criminal law, such as nulla poena sine lege. At the same time, the imminent
coexistence of conflicting interests in the legal domain brings about the presence of weak
prohibitions, which are compatible with all legal systems having gaps — the weak principle
of obligation is a proposition which is, unlike strong prohibition, is always necessarily true
(indeed, it is always tautologically true that all acts that are nor prohibited in a legal system
are nor prohibited in it). It thus follows that the strong principle of prohibition ideed provides
support to the contingency of legal system, while the weak principle of prohibition does not.

Let’sturn tolegalism of second type (2), which is manifested in “the principle of obligation” —
if something is not permitted, then it is prohibited — is often said to be an important feature
of European continental legal systems, which are oriented towards German legal systems. To
promote clarity in ambiguous matter of obligation, we should once again to distinguish between
a strong principle of obligation and a weak principle of obligation version. A strong obligation
is a positive norm to the effect that something is required, while weak obligation is the absence
of a positive norm to the effect that something is gratuitous (i.e., permitted not to obtain).

¢ Described in: Kelsen H. Die Grundlagen der Naturrechtslehre. Osterreichische Zeitung fiir dffentlisches
Recht. 1963, no. 13, pp. 1-37.

7 Alchourrén C., Bulygin, E. Pragmatic Foundations for a Logic of Norms. Rechtstheorie. 1984, no. 15,
pp. 453-464.

8 Alchourrén C., Bulygin E. Normative Systems. P. 125.

° Bulygin E. Kelsen on the Completeness and Consistency of Law / D’Almeida L. et al. (eds.) Kelsen
Revisited. New Essays on the Pure Theory of Law. Oxford, 2013. P. 225-243.

10 Tbid. P. 235, 240.
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According to Jan Wolenski'!, the logical analysis of deontic relations between the domain
of normative requirements (including permissions and obligations) and its complement in
universum of possible human actions, — the domain of indifferences — proves that even if
closure rules of both type of legalism (1) and (2) can be formalised into same tautologies of
deonticlogic, the closure principles are not equivalent by content'. From the logical perspective,
the closure rule in legalism (2) is equivalent to the tautology “no action can be prohibited and
permitted at the same time in any given legal system”?. Indeed, the converse restatement of
legalism (2) would yield to an undesirable proposition — if it is not strongly permitted than
it is forbidden — which is not acceptable for strong permission, since it would collapse strong
principle of permission into a plain permission.

Legalism of first type (1) closes normative system in a rational way, while the closure principle
in second type of legalism (2) is questioned by the fact that legal systems are always incomplete.
As a matter of fact, for many reasons legal systems do not attempt to create a complete list of all
non-permitted (prohibited) actions, intentionally leaving spaces in regulation to be filled later
by adding new norms, formed on the basis of juridical precedents, customs, etc. The attempt
to codify all possible prohibited actions has always proved to be difficult. It is very common
practice in law to permit acting in certain way under certain circumstances, while otherwise
the same acting is prohibited. Some acts are allowed by norm or legal authority as ‘legally
indifferent’ (de jure freedom), while other acts are ‘legally irrelevant’ when the norm-imposed
obligations are not enforced and in absence of any constraints, an individual have a de facto
freedom to do whatever he or she wants to.

Thus, it becomes obvious that legal systems may be classified as either closed or open
according to the type of closure they operate on, i.e. as to whether they do or do not follow the
maxim, what is not prohibited is permitted'*. Therefore, such distinguishing attributes of legal
system as it is its openness, must be considered in “the process of logical analysis, which would
make necessary introducing new modalities for open and closed legal systems™*.

Axiological gap occurs in legal system with respect to legal reasoning in challenging
cases — a value judgement about axiological relevance of norms from the internal point of
view — for example, when moral exceptions to existing norms has been omitted, when legal
system ought to contain them from moral point of view. In the case of an axiological gap,
interpreter — a judge — is required to eliminate apparent conflict between the proposed and
the existing solution (which is unsatisfactory due to axiological considerations), remaining at
the same time as close as it is possible to what has been deemed relevant by original legislator
or legal authority, which passed a norm that regulates a case in question. This perplexing task
is left to the discretion of judges, who have authority to make legally bound decision according
to their discretion.

The topic of judicial discretion became an important topic in Dworkin-Hart debate on
whether there could exist gaps in the legal system. In developing his theory of a legal system,
Hart appears to reject formalist approach, following a positivist tradition and in doing so he

" Wolenski J. Three Contributions to Legal Philosophy / Jadacki J. and Pasniczek J. (eds) The Lvov-Warsaw
School: The Next Generation. Amsterdam — New York, 2006. P.195-213.

12 Tbid. P. 198.

3 Czelakowski J. Action and Deontology / Ejerhed E., Lindstrom S. (eds.) Logic, Action and Cognition.
Dordrecht, 1997. P. 47-88.

4 Stone J. Non Liquet and the Function of Law in the International Community / British Year Book of
International Law. 1959, vol. 35, pp.124-161.

> Mullock P. The Stone-Tammelo Deontic Logic // Logique et Analyse. 1975, no. 18, pp. 65-89.
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accepts that laws consist in rules created by legislator, as well as the concept of incomplete legal
systems — when there is a case that does not fall under an existing rule, there is a normative
gap'®. However, unlike Kelsen, he also seems to agree that judges have a significant discretion,
because rule of recognition would require them to decide cases even in situation of legal gaps.
Attacking the main thesis of positivism that legal gaps are to be filled by discretionary decisions,
Dworkin rejects not only the discretion, but also the very idea that the legal system could
be incomplete and containing gaps, because when a case is brought to court, the judge must
decide to protect basic rights of the parties, based upon the judge’s weighing of the rights of the
parties. When a rule is absent, then, according to Dworkin, the judge must weigh principles,
because even in case of absence of rules, law is not uncompleted, but always augmented by legal
principles'”. Dworkin maintains since the legal system must be always complete and consistent,
there is always one right answer to legal problem, a closure rule reflecting the pre-existing
rights of the parties (the rights themselves are constructed from the ‘constitutional’ principles).
According to Dworkin, a closure rule comes into full operational force with a compelling
argument ‘one right answer’ thesis, which is meant to close all gaps'®.

Dworkin argues in support of his ‘right-answer thesis’ against the existence of logical
spaces’ in the legal system: there is no logical space between the propositions ‘this is a valid
contract’ and ‘this contract is invalid, because there is no any third option between rules®.
However, it is implied that logical spaces could exist between legal rules and moral principles.
What is interesting is that following the law of excluded middle and the logic of dispositive
concepts, Dworkin mistakenly makes assumption that positivists recognize the existence of
logical spaces both between that he called dispositive concepts (the concepts that have been
stipulated by the legislator and must be either true or false and for which the absence of truth
would mean the falsity) and in the absence of the of such concepts.

Letp :dﬁf(contract is valid)

non-p =, (contract is not valid)
p def

In Dworkin’s first claim it is denied that non-p is equal to —p (that is, there is a logical
space between non-p and—p). The second claim supposes that non-p and —p could be possibly
identical concepts, but in some cases, neither non-p or —p is true. However, the first claim turns
out to be immaterial for legal positivism, because “positivists hold that legal propositions are
true if and only if some set of facts obtains such as the sovereign having commanded that certain
types of contracts are valid”®. This line of reasoning of legal positivism could be represented
using the following logical formulas:

Let S(p) = def(sovereign’s command)

S(p) = p (confusion of internal and external negations)

~S(p) = p

' A problem is discussed in: Hart H. The Concept of Law. Oxford, 1961. P. 128.

7 Dworkin R. The Model of Rules. Taking Rights Seriously. London, 1977, pp. 14-45.

'* Jackson B. A Journey into Legal Semiotics // Actes Sémiotiques. 2017, no. 120, pp. 1-43.

1 Dworkin R. No Right Answer? / Hacker P, Raz]. (eds.) Law, Morality, and Society. Oxford, 1977, pp. 58-84.

%0 Alexander L., Bayles M. Hercules or Proteus? The Many Theses of Ronald Dworkin // Social Theory and
Practice. 1980, no 3-4, pp. 267-303.
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Alexander and Bayles obtained the following the formula by expressing positivists
adherence to the sovereign’s command:

S(p)Op

that is to be translated in the proposition p is true if and only if the sovereign S has commanded.
The subsequent analysis of proposition of that type would suggest the possibility of two
discriminable internal and external negation. Suppose that we postulate in positivists’ footsteps
that if S(p) is internally negated (that is, one or more components of the proposition is
negated) — then —p must follow:

S(=p) B -p

From the positivist point we do not have any other option but to concede with statement
that if =p is a true (legal proposition if the sovereign has commanded —p. It is worth mentioning that
the same approach would not work in case of external negation, when the proposition as a whole
is being negated. It would be difficult to agree that the following formula would be true in legal
positivism for the lack of the command/sanction to p would not imply that it is the case that —p:

_|S(p) O —|p

That the absence of the sovereign’s command (that is, the absence of dispositive concept of
p) for Dworkin does not exhaust the logical space, because there is the third possibility. But if
we would have addressed the issue from the positivist position, we would have taken a logical
space as granted, assuming that prior to the exercise of judicial discretion the situation is legally
undetermined. Unless a particular legal system has adopted a closure rule such

_|S(p) Dﬁp

“then the legal position is indeterminate, and the judge has a discretion to create a new rule.
But if legal system does assume such a closure rule, then legal proposition — p is true if and only
if either sovereign has not commanded p or the sovereign has commanded — p” (see Jackson
1985:199-202)*":

[-S(p) v S(=p)] = —p (exhausts the possibilities for ~ p )

Obviously, the complex domain of legal imperatives and commands cannot be adequately
modelled by classical propositional logic, since permissive and prohibitive principles extend
beyond the limits of propositional logic. Thus, more appropriate logical formalisation would
require the recourse to deontic logic — which is, very broadly speaking the logical analysis of
the normative language, as well as study of a variety of normative concepts, such as obligation
(prescription), prohibition (forbiddance), permission and commitment®.

Deontic Logic

The traditional definition for deontic logic says that it comprises deductive systems which
formalize imperative utterances (commands, prescriptions and norms) or ought-sentences®.

2! Jackson B. Semiotics and Legal Theory. Liverpool, 1985. P.199-202.

2 Aqvist L. Deontic Logic / Gabbay D., Guenthner F. (eds.) Handbook of Philosophical Logic. Vol. 8.
Dordrecht-Boston-London, 2002. P.142 -264.

2 Scholars of logic distinguish deontic logic — formal theory of all ought-sentences — from the logic of
norms (formal theory of norms), they maintain that the former presupposes the latter, so they use both terms
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In the case of formalizing legal norms, deontic logic became an indispensable  instrument
of the assessment of the validity of legal norms. For a lengthy period, the development of
deontic logic has been dominated by two trends, with the first trend holding that the contents of
deontic sentences are actions?, while the second trend holds that the variables of the formulae
of deontic logic stand for the description of states of affairs, which logicians have presented
in diverse ways. In more traditional approach, action modalities have been added by special
deontic modalities by building special deontic logic of action.

Let’s recall that the concept of modality is usually believed to be introduced in Aristotle’s
‘De Interpretatione’. In short, a modality can be defined as the expression of the attitude of
the speaker towards the propositional content presented in an utterance. The simplest linguistic
manifestation takes the form:

It is <modal force> that <proposition>

Modal categories such as obligation, permission, and prohibition, i.e. the deontic modalities,
modalities of action, are at the base of all variations of modern deontic logic, but the first
investigations concerning these notions can be traced back much further in. The obvious candidate
for a formalization of norms and obligations is deontic logic, Leibniz’s logic of legal obligations.

Leibniz, in his manuscript Elementa iuris naturalis® introduced the deontic categories of the
obligatory (debitum), the permitted (licitum) and the prohibited (illicitum) as ‘modalities of law’
(iuris modalia). As has already been pointed out by Schepers? and Kalinowski”, Leibniz saw very
clearly that the logical relations between the deontic modalities obligatory, permitted and forbidden
exactly corresponds relations between more general alethic modalities, such as necessary, possible
and impossible, and that therefore all laws and rules of alethic modal logic may be applied to
deontic logic as well. Just like ‘necessary’, contingent’, ‘possible’ and ‘impossible’ are related to each
other, so also are obligatory’, ‘not obligatory’, ‘permitted, and ‘forbidden’. The true greatness of
Leibniz’s logic of obligations consists in its ability to demonstrate that all deontic notions can
be derived from traditional alethic modalities just by adding a special ‘logical’ constant, which
Leibniz called amorally perfect man(“vir bonus”)*. Vir bonus is defined as a prudent, virtuous
man, a man who is endowed with due reason, must obey to laws and always do good to all other
people. Leibniz defined deontic modalities as adjunction of a alethic modalities to ‘vir bonus™

Tustum (licitum) est quicquid, quod viro bono possible est
the permitted is whatever possible for a virtuous person to do
Aquum,debitum est quicquid, quod viro bono necessarium
the obligatory is whatever is necessary for a virtuous person to do

interchangeably. It seems reasonable that the name “deontic logic” has a broader extension and refers to all
deductive systems which formally characterize the ought-sentences, whereas the logic of norms can be regarded
as a subtype of deontic logic. See Kalinowski J. Théorie des propositions normatives // Studia Logica. 1953, no. 1,
pp. 147-182.

* Action has mainly been regarded in the early works on deontic logic as a transformation of a state of
affairs, rather than in the sense of a behaviour determined by intention and information-processing.

» A manuscript dating back to 1671. Published in: Leibniz G. Elementa Juris Naturalis / Simtliche Schriften
und Briefe, 6. Reihe. Philosophische Schriften. Bd.1. Berlin, 1930. P. 431-485.

% Schepers H. Leibniz® Disputationen ‘De Conditionibus": Ansdtzezueiner juristischen Aussagen logik //
Studia Leibnitiana Supplementa.1972, no. XV, pp. 1-17.

%7 Kalinowski J. Un logician déontique avant la lettre: Gottfried Wilhelm Leibniz. Archiv fiir Rechts- und
Sozial philosophien, 1971, no. 60, pp. 79-98.

* Leibniz G. Op. cit. P. 466.
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If we express the addition of the modal operators (J and ¢ to vir bonus by means of a
subscript v, these definitions can be formalized as follows (where the letter E reminding of
the German notion ‘erlaubt’ replaces more traditional P for ‘permitted’ to avoid confusions
with the operator of possibility, and « stands for ‘action’ instead of p), then Leibniz’s original
definitions can be represented in the following formulas:

O(a) & 04 ()
E(a) < 0 (a)
Fla) <> =0 (a).

Final formula says that all that is unconditionally necessary will also be necessary forvir
bonus:
(o) = T (a).

Formalisation of deontic logic

Following Wolenski®, let’s take the concept of legal requirement (Q) as primitive of deontic
modalities, and divide it into Q into obligation operator (O) and prohibition operator (PH),
such as Q D {O,PH}. The concurrent standard model of deontic logic (first drafted by von
Wright*®) employs three modal operators ‘O; ‘P’ and ‘F’ (which has the same meaning as PH),
where Oa means that it is obligatory that « to be performed, Pa means that it is permitted that
« to be performed and Fa means that it is forbidden that « that to be performed. The three
operators are cross-defined by letting ‘O’ be primitive. Other deontic operators are introduced
to the systems by means of thefollowing definitions:

Pa =, O = « (definition of permission)
Fa =, O = a (definition of prohibition)
Ia =, Pa \ P = ot (definition of free choice)

If one adds to von Wright’s classical system the additional axiom of contingency O(av - &)
one obtains the equivalent of the so called ‘standard deontic logic’ system, which is more
rigorously formalized as follows*".

O(a A ) > (Oa A Of) (axiom of monotony)
(Oa A OB ) > O(a A B) (axiom of cumulativity)
Oa — Pa (deontic axiom: ‘whatever is obligatory is also permitted’)

O(av — ) (axiom of contingency: ‘there cannot be co-existing obligations
to bring about A and to bring about —A)

Note, that axioms of monotony and cumulativity are equivalent to von Wright’s axiom of
distribution (PaVPf) <> P(a V ), meaning that if a disjunction of acts is permitted, then one

¥ Wolenski J. Op. cit. P. 198, 199.
% Von Wright G. Deontic Logic // Mind. 1961, no. 60, pp. 1-15.

3! Hansen J. Imperatives and Deontic Logic / On the Semantic Foundations of Deontic Logic. Leipzig, 2007,
p. 56.
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of the disjuncts is permitted, and vice versa, deontic operator P is distributive over disjunction.,
while deontic operator O is distributive over conjunction.

If o > P is a theorem, then Oa <> O is a theorem, or a <> f/Oa <>
Op(axiom of extensionality)

Oa, Oa — OB/OP (modus ponens)

Using the terminology used by Leibniz and Bentham, and considering the common
terminology used in the axiomatizations of deontic logic presented above, we can see that the
pragmatically grounded meaning of the term permission (Perm0) is different from the formal
one (Perm), as it means liberty F (Faculty) to perform action a:

PHa<> O -«
Pa <> - PHa
Oa — Pa

o = Fa= Pan P -«

Deontic square and hexagon

Upholding that is intuitive to derive from the alethic modalities all relations defined in
Aristoteles’ Square of Oppositions, Leibniz demonstrated analogical links between alethic
and deontic modalities™. Aristotle was concerned with propositions related in terms of
quantity and/or quality. Both the quality and the quantity are capable of being negated by a
contradictory, as well as opposed by a contrary. In the quantificational form — “all” (V), “some”
(3), “none” (V-) and “some not” (3-), — the variables generate the following four propositions
(four corners of square’), which are examples of types to which scholastic logic applied the
symbols A, E, I, O: A “all”, E “none”, I “some” (in the sense of at least one), O “some not” (at
least one not). The analogy between the alethic and deontic categories (discussed above) makes
it possible to represent the deontic modalities by using the same logical principles applied to
Aristoteles’ Square of Oppositions:

Types of statements Alethic modes Deontic modes
A: Universal affirmative Necessary Obligatory

E: Universal negative Impossible Forbidden

I: Particular affirmative Possible Permitted

O: Particular negative Possible not Omissible

Given the isomorphism between types of statements in Aristoteles’ logic alethic modes and
deontic modes, this square can then be translated to a *deontic square’

In the corner of deontic square are four statements, expressed in terms of the three alethic
modalities obligatory’, forbidden’, ‘permitted’, ‘omissible’. Horizontally, the statements in the
left and right upper corner are contraries, meaning that not one statement from the left and
one from the right corners can be true together. The statements in the left and right lower

32 Johns C. Leibniz and the Square: A Deontic Logic for the Vir Bonus // History and Philosophy of Logic.
2014, no 4, pp. 369-376.
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corner present sub contraries, meaning that not one statement from the left and one from
the right corners can be false together. Vertically we have the sub-alternatives, meaning that
any statement from the right (left) upper corner implies any statement from the right (left)
lower corner. The statements that stand diagonally to each other are oppositions, meaning
that each statement from one corner implies that any statement from the diagonally opposite
corner is false. Thus, we can assert that omission is the negation (contradiction) of prescription,
prohibition is the opposite of obligation (or its contrary).

OBLIGATORY PERMITTED

FORBIDDEN OMISSIBLE

Figure 1. Deontic Square

The limits of the system of concepts represented by the deontological square are reached
as soon as behaviour is concerned that philosophical tradition refers to as indifferent and
normatively determined acts “supererogatory”. However, the scholastics realised that the two
horizontal sides of the square were not logically equivalent: I and O can simultaneously be true,
while A and E cannot. The relationship between I and O came to be known as ‘subcontrariety,
that between A and E as ‘contrariety’ In the case of subcontrariety, it is possible to affirm both
I and O simultaneously, through a third possibility which combines them:

Some legal actions are possible (permitted) (I)
Some legal actions are not possible (omissible) (O)

Both I and O can be true, provided only that the ‘some’ in both propositions does not refer
to the same type of legal actions. Blanché was one of the first scholars to observe that the usage
of ‘some’ in many natural languages implies reference to some but not all**. Unfortunately, the
relationship is not reversible. If we negate both I and O (external negations), we arrive at their
contradictories: A and E, which cannot stand together compatibly within a third term, but can
only admit of mediation by a neutral third term (neither A nor E). In the case of subalternation,
we do have exclusivity in one direction: A does entail I (without any third possibility); E
similarly entails O. However, I does not entail A, nor does O entail E. I can still be true while
A is false; O can still be true while E is false®. between contraries differs from that between
subcontraries. This was appreciated by the scholastic commentators upon the classical square.

# Blanché R. Structures intellectuelles, essai sur lorganisation systématique des concepts. Paris, 1966.

* Jackson B. Semiotics and Legal Theory. Liverpool, 1985.
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Their account implies the existence of two further points, one negating both contraries, the
other a point which combines both contraries. Robert Blanché sought to propose an extension
to the Aristotelian square of opposition by making the relationships between contraries and
contradictories more explicit. He proposed therefore a triangle of contrariety (modelled after
Leibniz triangle officium, licitum and peccatum), whose corners were A, E. Moreover, he added
new position Y, associated with this new meaning. As Y can be obtained by the conjunction
of I and O, he eventually constructed a hexagonal shape, including an additional position U,
a ‘compound’ position obtained by the disjunction of A and E. The position Y represents, in
qualitative terms, the neutral position, which cannot be described in either positive or in negative
terms. Adding two more nodes or vertices to the square—one above the top horizontal
connection and one below the bottom horizontal connection of the square— yields a hexagonal
shape known as the Blanchés hexagon or the Blanchés star.

Figure 2. Deontic hexagon

The two new operators, U and Y, are respectively defined in as the disjunction of the two top
corners of the square and the conjunction of the two bottom corners of the square:

U=Av E (all or no)
Y=1A O (some but not all)

The inclusion of two additional types of statements (Y and U) would generate a geometric
structure known as ‘logical hexagon, from which we can derive additional types. In addition
to the terms already used in the square (obligatory, forbidden, permitted, and not obligatory),
the hexagon also includes the terms indifferent and normatively determined. The major addition
entailed by the refinement of the deontological square the deontological hexagon is the three
positive deontic modalities in upper triangle — obligatory, forbidden and (normatively)
indifferent — and three negative deontic modalities in lower triangle — permitted, not obligatory
and normatively determined®.Using the vocabulary of deontic logic, it is possible to justify the
definition of a bilaterally permission to do or not to do — Y — is defined by conjunction of
“permitted and not obligatory”. The modality of normatively determined is defined by the triadic
opposition to subcontraries I and O and by the negation of indifferent, and, on the other hand,

% Joerden J. Deontological Square, Hexagon, and Decagon: A Deontic Framework for Supererogation //
Logica Universalis. 2012, no.1/2, pp. 201-216.
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“either obligatory or forbidden” This position remains very close to the Stone’s opinion, who
has sought to make explicit that the modality indifferent of deontic logic is not very helpful for
expressing the neutral absence ofthe dispositive concepts because it really means a permissive
by a licensory norm and not obligatory®. Thus, from Stone’s demonstrations, it can be seen
that the minimal design of closed legal systems is closed upon the obligatory and permissive
modalities (the closure rule). In open legal systems, that permit or tolerate a legal neutrality
in those cases when the legal system contains no rule specifically governing a certain act or
omission, a further modality of conduct, which is neither prohibited nor required. Tammelo
and Klinger called the modality the allowable, which covers the permissive and the deontically
neutral modalities”. It is interesting to observe from the perspective of comparative legal theory
that modern Western legal systems in their classical form fall under the category of closed legal
systems, where certain acts may be permitted, required or prohibited, while traditional Islamic
law is more diverse and open-ended, for it leaves a space for positively allowed (recommended) or
negatively disallowed (disapproved) modalities of actions. Indeed, by looking at the terminology
used in Islamic law to deontologically evaluate legal acts, it is possible to distinguish five basic
types (modalities):

(1) obligation (wagib, fard),

(2) prohibition (muharam),

(3) recommendation to commit an act (mandub, mustahabb),

(4) recommendation to omit an act, i.e. disapproval of an act (makruh),

(5) indifference (ibaha, mubah).

Conclusion: further extensions of deontic models

The recent studies® have demonstrated that Leibniz’s derivation of the deontic operators
from alethic modal operators, is methodologically very similar to the reduction of deontic
logic to alethic modal logic described by Stig Kanger® and Alan Ross Anderson®. In their more
elaborated approach, Kanger and Anderson succeeded to prove that the analogy between the
alethic and deontic modal concepts (already described by Leibniz 300 years earlier) is not only
useful for deriving the modalities of the former to the latter, but also very helpful for reduce
deontic logic to alethic modal logic. In order to make this reduction possible Kanger added
a special Q constant (which is translated into natural language as ‘what morality proscribes’),
while Anderson achieves the same goal by incorporating another special constant S (‘sanction’
or a bad state of affairs’) to an arbitrary modal system. Then, a traditional deontic O (it is
obligatory that) operator is then defined as follows:

0Q) Oa=, 7 (Q—a)
0S) Oa :defﬂ (ma— a)

(def

(def

* Stone J. Op. cit.

7 Tammelo I. Outlines of Modern Legal Logic. Wiesbaden, 1969; Klinger R. Basic Deontic Structure of
Legal Systems. Sydney, 1969.

* For example, see Lenzen W. Leibniz on Alethic and Deontic Modal Logic / Berlioz D., Nef E (eds.)
Leibniz et les Puissances du Language. Paris, 2005. P. 341-362.

¥ Kanger S. New Foundations For Ethical Theory. Part 1. Stockholm, 1957.
" Anderson A. A Reduction of Deontic Logic to Alethic Modal Logic // Mind. 1958, vol. 67, pp. 100-103.
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In Kanger’s interpretation (which is almost identical to Leibniz’s interpretation), the
proposition an action « is obligatory’ is to be understood as ‘what morality prescribes necessitates
an action o. Anderson’s interpretation is rather different from that, for it privileges consequences
over action, that is, the same proposition means that ‘not performing an action necessitates the
sanction (‘leads to a bad state of affairs’)™"'. Anderson’s approach to reduction of deontic reveals its
real potential as part of Meyer’s reduction of deontic action logic to dynamic logic*.

Now let’s discuss another problem with the first systems of deontic logic were developing
as if there might be only one legislative entity, from whom the norm emanates vertically to all
norm addressee®’. Unfortunately, the first systems of deontic logic presented very simplistic
model of normative regulation, which failed to account for reciprocal horizontal reciprocal
juridical relations, such as those introduced by Hohfeld*, who built his theory of law upon
the notion of a personal contract between two individuals, rather than on the notion of an
impersonally permitted or a prohibited action: ‘Y has a duty toward X that.... Moreover, a
certain number of norms has a very limited and defined group of individuals, to whom these
norms addresses. Hence a relation of reciprocal personal action becomes very important in
any attempt® to introduce individuals into deontic logic as variables or parameters attached
to a deontic operator, by indexing deontic operators with special prefixes, meaning either the
subject or the addressee of this norm. For example, in case of a norm which is recognized
by all individuals locate within the same legal system (a universally valid norm), we can say
that x (legislative body) makes it obligatory that p, an expression which can be also read: it is
obligatory, with respect to the authority x, that p’ or ‘it is obligatory, toward x, that p’

After assigning individual prefixes to deontic operators, it is possible to introduce a new
ingredient to the model, namely, personal human attitudes of deontic agents felt towards the
deontic operators. One of the forerunners of modern deontic logic, Meinong conceived of
strongest human feelings — desires® — as the presentation of norms:to desire something is to
be presented with it as something that ought to be. We have a modal language that gives us the
means we need for a schematic description of agent-based personal deontic logic. The basic
modalities constructed for such system would be

a) O, (p), which is read as follows — in normative system N, agent A is obliged to see to it
that p;

b) D, (p): the normative agent N desires p;

c) V,,(p): according to normative system N, p counts as a violation by agent A;

d) S, (p): according to N, A is sanctioned by the normative agent N forp.”

4 Ibid.

* Meyer ]. A Different Approach to Deontic Logic: Deontic Logic Viewed as a Variant of Dynamic Logic //
Notre Dame Journal of Formal Logic. 1988, no 1, pp.109-136, in which F(«) supposed to be read as ‘action a is
forbidden, is reduced to [a] V, after the execution of a V holds.

# Boella G., Van der Torre L. Obligations as Social Constructs: Advances in Artificial Intelligence: 8th
Congress of the Italian Association for Artificial Intelligence. Proceedings. Lecture Notes in Computer Science.
Pisa, 2003, pp. 27-38.

* Hohfeld W. Some Fundamental Legal Conceptions as Applied in Judicial Reasoning // Yale Law Journal.
1913, vol. 1, pp. 16-59.

4 Kanger’s theory (using the concept of action) was originally conceived as an explanation of Hohfeld’s
concepts, but should perhaps be rather seen as an independent theory.

* Meinong A. On Emotional Presentation. Evanston, 1972.
47 Boella G., Van der Torre L . Op. cit. P. 29.
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Abstract

The article presents the forms of systematization of tax legislation. It explains the substance and object-
matter, juridical and economical goals, tasks and challenges of the systematization of tax legislation.
As contemporary challenge of the systematization of tax legislation, the article emphasizes the role of
the economic unions, in particular Eurasian Economic Union and its related objectives of harmonization
and unification of tax legislation among member-states. It defines the notions of harmonization and
unification, provides examples and explains the differences between harmonization and unification.
The article informs who is in charge of coordination of harmonization and unification of tax regulation
among post-Soviet countries. As another challenge of systematization of tax legislation, the study
identifies those areas in tax regulation, which remain unresolved at the legislative level despite the
constant attention given to them by law enforcement institutions. As an example of such issue, the
article discusses the presumption of good faith of the taxpayer in tax relations. The research examines
the forms of systematization of tax legislation, in particular, it discusses incorporation, consolidation
and codification as forms of systematization of tax legislation. Besides, the article considers different
views of researchers regarding including inventory and preparation of a body of law as a separate and
distinct forms of systematization. The article defines incorporation, gives its examples, explains the
difference between formal and informal incorporation. Furthermore, the study introduces consolidation
and gives definition, explains how it differs from other forms of systematization of tax legislation and
provides examples of consolidation. As a last form of systemization of tax legislation, the article examines
codification. First, the study defines codification, indicates the distinction of codification from other
forms of systemization of tax legislation. Afterwards, the study discusses goals and legal definition of
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as a form of systematization of tax legislation in the Russian Federation.
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Bringing a substantial number of laws and other legal acts regulating a range of similar
relations into an integrated and ordered system is the essence of systematization of legislation.
In other words, systematization puts in order a body of regulatory acts within a specific branch
of legislation.

A.S. Pigolkin, a well-known Russian legal theorist, has defined systematization of legislation
as “efforts to put in order and improve legal regulations and to bring them to a specific, internally
consistent system”™.

The significance of systematization in general and systematization of tax legislation in
particular lies in the contribution it makes to improving legislation, which may then be readily
updated by removing obsolete acts and conflicting standards. This is what researchers refer to
as a “clearing” of the normative array®.

From the standpoint of a “user” of tax legislation, systematization is valuable because it
inevitably simplifies the use of the regulatory array and creates favorable conditions for
swift and accurate orientation among a substantial number of acts of tax legislation, thereby
facilitating access to tax law.

Finally, systematization of legislation improves the general level of legal education and the
culture of law and taxation in a society.

The above objectives represent the juridical goals of systematization of tax legislation. All of
them are derived from the economic purpose of systematization: enhanced effectiveness in the
legal regulation of taxable relations to ensure the implementation of the fiscal objectives and
tasks of the state to the fullest extent possible. Thus, systematization is not an end in itself;* it
aims at improving the form and content of legislation to implement the tasks set.

A number of practical and technical assignments must be completed in order to reach
the legal and economic objectives of systematization of tax legislation as it progresses from
“spontaneous systematization” to a planned and meaningful process of improving the form and
the content of the legislation.

Improvement of the mechanism for implementing tax legislation has become one of the main
tasks of systematization in Russia and is also linked to its other practical goals, such as eliminating
conflicts and gaps in legal regulation, refraining from drafting laws and other legal acts concerning
only “small” or narrow matters, improving the overall conceptual framework, eliminating “internal
conflicts” arising from differences in understanding of the basic terms of tax law, and ensuring
compliance with the international legal commitments undertaken by the Russian Federation.

These practical goals for systematization are common to legislative systematization in
general, i.e. for improving and bringing order to legislature in any area, including tax legislation.

However, issues of tax policy and regulation in Russia at present necessarily bear on tax legislation
and require that the scope of practical objectives for systematization be broadened and revised.

Broadening the systematization of legislation is necessary, first, to take into account the
Russian Federation’s membership in the Eurasian Economic Union (EAEU) and the related
objectives of harmonizing and unifying tax legislation among the EAEU members.

Harmonization and unification of tax regulation, which are both processes of approximating
national tax regulation systems by decreasing or even eliminating differences among them, are
important features of any economic union.

% Yuridicheskij Enciklopedicheskij Slovar. Moscow; 1987. P. 422.

* Pigolkin A. S. et al. Sistematizaciya zakonodatel'stva v Rossijskoy Federatcii. [Systematization of Legislation
in Russia], Saint Petersburg, 2003. P. 30-31.

* Ignatieva I.A. Teoriya i praktika sistematizacii ekologicheskogo zakonodatelstva Rossii. [Theory and
Practice of Systematization of the Russian Environmental Legislation]. Moscow, 2007. P. 11.
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Harmonization of taxlaw and its unification are interrelated but not identical. Harmonization
of tax legislation is the broader concept. Approximation of national legislation on taxes and
fees (harmonization, in other words) can be carried out through unification of tax law, but
harmonization may also go beyond unification. In turn, harmonization of national models
of tax legislation presupposes their unification when the states participating in the process
undertake certain international obligations.

Unification of legal norms is one of the main activities of international organizations. They
help ensure that international agreements provide uniform and “similar” standards that are
subsequently to be introduced into the national legislation of the countries that are parties to
those agreements. Unification is a norm-setting activity occurring first in international law and
then passing into national (domestic) legislation through the implementation of international
treaties.

While unification always presupposes the existence of some form of international treaty,
approximation (harmonization) of legislation may be achieved not only by means of unification
but also in other ways.

Because of fast-developing international economic relations and institutions for regional
economic integration, the number of multilateral international treaties and other international
legal instruments aimed at unification of tax regulation grows year by year.

International organizations and supra-national structures among post-Soviet countries,
including bodies created for the CIS and the EAEU, have been actively involved in these
processes. For instance, the “Agreement on the establishment and implementation of the
procedure for settlement and distribution of import customs duties (other duties, taxes and
fees, having equivalent effect) in the Customs Union” was adopted in Saint Petersburg on
May 20, 2010°; the “Protocol on the procedure for indirect tax collection and payment control
mechanism upon exporting and importing of goods in the Customs Union” was signed in Saint
Petersburg on December 11, 20095 other regulations along these lines have also been issued.

The adoption of so-called “model laws” demonstrates another form of unification of tax
legislation in post-Soviet countries. In order to unify tax regulation within the CIS, model tax
laws have been steadily adopted in recent years. The “Model Tax Code for CIS Member States:
General Part (new edition)” was adopted at the 39th Plenary Session of the Inter-Parliamentary
Assembly of the CIS in Saint Petersburg on November 29, 2013 (Resolution 39-10).” A special
part of the model tax code is being adopted in separate chapters devoted to certain taxes and
fees, as well as special tax regimes. Between 2001 and 2015, the Inter-Parliamentary Assembly
of the CIS has approved a succession of eleven such chapters®.

The process of harmonization and unification of tax regulation in post-Soviet countries
is coordinated at the level of the Consultative Committee for Tax Policy and Administration
established under the Board of the Eurasian Economic Commission.

A further revision to the systematization of tax legislation is required to identify those areas
in tax regulation which remain unresolved at the legislative level despite the constant attention
given them by law enforcement (courts and tax administration in tax disputes).

° Available at: SPS Consultant Plus (accessed: 15.05.2017)
® Available at: SPS Consultant Plus (accessed: 15.05.2017)
7 Available at: SPS Consultant Plus (accessed: 15.05.2017)

8 As examples: Model Tax Code. Special Part. Chapter 1. Value-added Tax, November 24, 2002; Model
Tax Code for the CIS Member-States. Special Part. Chapter 11. National and Local (Regional and Municipal)
License Fees. Available at: SPS Consultant Plus (accessed: 15.05.2017)
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Although it may be hard to believe, in the Russian tax law even the principle of the
presumption of good faith on the part of the taxpayer, which is one of the principles most
frequently invoked in resolving tax disputes, has yet to be established by legislative acts. It has not
even received mention in either the Tax Code or any other legislation pertaining to taxes and fees.

The presumption of good faith on the part of the taxpayer has become one of the most
important legal means for taxpayers to safeguard their legitimate interests without allowing
abuse of taxpayer rights that would infringe the rights and legitimate interests of others.’

The presumption of the taxpayer’s good faith assumes that any taxpayer is considered to
act in good faith and should be protected by all the tools provided for in the tax legislation
unless some tax authority can prove malfeasance. Thus, the burden of proof for a taxpayer’s
malfeasance is imposed on tax authorities.

However, the presumption of a taxpayer’s good faith has been applied legally without its
being acknowledged in the legislation on taxes and fees. Presumption of a taxpayer’s good
faith was formulated by the Constitutional Court of the Russian Federation (Decision of
the Constitutional Court of the Russian Federation of October 12, 1998'; the Ruling of the
Constitutional Court of the Russian Federation of July 1, 1999'!, and others). Since then, this
principle of tax law has been further elaborated by jurisprudence (Resolution of the Plenum
of the Supreme Arbitration Court of the Russian Federation of October 12, 2006, No. 53 “On
assessment by arbitration courts of the validity of a tax benefit received by a taxpayer”'?).

Incorporating the principle of the taxpayer’s good faith into Russian legislation on taxes
and fees is one of the most urgent tasks at the current stage of systematization of tax legislation.

Choosing the forms of systematization of tax legislation is also a critical task.

Because systematization is often seen as a continuous process for improving and streamlining
tax legislation, it can be argued that almost all of its forms will eventually be implemented in
practice. The challenge in planning systematization is to determine how to employ different
forms of systematization of tax legislation in the proper sequence.

When choosing a particular form of systematization, the process should move gradually
from simple forms to those that are more complex. Implementing systematization gradually
allows the time needed to react to each new form of systematization. Legal theory typically
recognizes incorporation, consolidation and codification as forms of systematization.
Inventory and preparation of a body of law are also sometimes regarded as separate and distinct
forms of systematization, although legal studies have not established any clear status for them.

% The essence of the presumption is that a defaulting taxpayer may not use different kinds of benefits and
ways of protection provided for in the tax legislation, because their use has directed exclusively to receiving
benefits provided by tax legislation (tax benefits). A fair taxpayer receives tax benefits because of their actual
social or other socially significant effect of their specific activity, legally recognized substantial for receiving
such benefits and applying the protection tools.

10 Resolution of the Constitutional Court of the Russian Federation of October 12,1998 No. 24-P “On
the case of the constitutionality of Article 11 of the Law of the Russian Federation dated December 27, 1991,
“On the foundations of the tax system in the Russian Federation”. Available at: SPS Consultant Plus (accessed:
12.06.2017)

' Ruling of the Constitutional Court of the Russian Federation of July 1, 1999 No. 97-O “Upon request
from the Arbitrary Court of the Nizhny Novgorod region on the constitutionality of the second part of Article
9 of the Federal Law “On the Budget of the Pension Fund of the Russian Federation for 1997”. Available at: SPS
Consultant Plus (accessed: 12.06.2017)

12 Available at: SPS Consultant Plus (accessed: 21.06.2017)

3 They are sometimes referred to as types of systematization. Researchers who emphasize the continuity
and sequential aspect of systematization processes may classify them as stages of systematization.
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Some researchers do recognize inventory as an independent form of systematization (A. S.
Pigolkin and others) and justify that conclusion by referring to the position of the Prosecutor
General’s Office of the of the Russian Federation on this issue. The Instruction on the Procedure
for Systematization of Legislation in Public Prosecution Bodies approved by the Attorney
General’s Order of April 19, 2004, No. 9 lists among the activities that are part of systematization
of legislation: inventory of legal regulations; maintenance of the regulatory framework and
codes of the Russian Federation in a state of order; consultancy activities; and development
of reference information, including by means of modern information and communication
technologies,

A contrasting approach excludes inventory of regulatory acts from the process of
systematization (A. V. Mitckevich). Adherents of this view hold that there is at least one
fundamental difference between inventory and systematization: systematization presupposes
changing and removing regulations, while an inventory does not entail any such actions.

Obviously, systematization should not be limited to inventory of legal regulations, registers
and classifications because systematization is always associated with alterations (dynamics) of
legislation in form and/or content. However, for incorporation, consolidation and codification
to proceed, it is indeed necessary to have precise knowledge of the state of the legal framework
at a particular time.

Therefore, an inventory could be characterized as a prerequisite condition or requirement
and a preparatory stage for systematization. The value of taking an inventory of legislation is
based on its role as a precondition for the successful implementation of any systematization
project. Incorporation, consolidation or codification cannot be properly carried out if an
inventory of legal acts has not been maintained.

Responsibility for inventorying the legislature concerning taxes and fees can be delegated to
the federal executive body authorized to develop public policy and regulate relations pertaining
to taxes and fees, which for the Russian Federation is its Finance Ministry. The electronic
resources and the official website of the Ministry may be employed for these purposes. The
usefulness of this function of the Russian Finance Ministry is in keeping with the very essence
of administrative reforms in the Russian Federation, which stipulates that of all the federal
executive authorities (ministries, agencies, and services) only the ministries are empowered to
develop regulations. And the ministries are therefore the appropriate institution to charge with
the task of maintaining the entire array of regulations in each area of public administration.

The Finance Ministry can also turn to the Federal Tax Service (FTS) and other government
agencies (for instance, the Research Institute under the Ministry) for assistance in inventorying
legislation on taxes and fees.

The objective of making an inventory of regulations on taxes and fees is not limited to
collecting and “taking stock” of them, but also includes continual updating of those acts
and maintaining them as “effective regulation” that takes into account all the changes and
amendments that have been introduced. This function is now performed by privately operated
information and legal reference databases (such as “Consultant Plus” and others) that enable
filtering regulations on taxes and fees to find those currently in effect while excluding those
rescinded or no longer valid.

Some researchers hold that preparation and publication of a body of law'* is a distinct and
independent form of systematization, and they cite certain legal regulations as support for
their point of view, in particular the Presidential Decrees of February 6, 1995, No. 94 “On the

' Polenina S., Koldaeva N. Svod zakonov RF kak forma sistematizacii normativnyh aktov // Rossijskaya
yusticiya. 1996, no. 12, p. 13-14.
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preparation for publication of the Body of Law of the Russian Federation™" and of February 14,
1998, No. 170 “On measures to improve efficiency of work on the formation of the Body of Law
of the Russian Federation.”’* However, singling out the Body of Law of the Russian Federation
as an independent form of systematization of legislation would be, as noted by I. A. Ignatieva,
justified only if the principal features of the Body of Law are legally fixed (for instance, through
its validation as a law) in relation to other official collections of acts and statutes.!”

Incorporation is the form of legal systematization which involves only external revision
of the legal regulations; it does not presuppose insertion of any changes in the content of
legislation and therefore is a form of “external systematization”

External revision of legislation through incorporation starts with purging the normative
content by removing non-regulatory provisions, various operational orders, and interim rules
no longer valid at the time of systematization. The regulations systematized in this way are then
grouped in various collections, either by chronological order (i.e. the date of issuance) or by the
subject of legal regulation (for instance, acts may be grouped according to the type of taxes and
fees, such as by federal, regional and municipal categories; or according to the kind of relations
regulated, such as by taxation on real estate, personal taxes, taxation of enterprises, etc.).

Setting up collections of tax legislation was at one time a very common form of
systematization, but it is now neglected. However, collections of legislation may contribute to
improving the quality of consulting services provided to those involved in legal taxable relations
and improve their overall awareness of the state of the regulatory framework for taxation.

Incorporation of legal regulations can be both formal and informal. When it is formal, the
incorporated acts are grouped in collections which are to be approved by the issuing authorities.
This form of systematization is rarely used in the Russian Federation.

When the incorporation is informal, the collections are devised and published by interested
parties on their own initiative and without any authorization from the competent government
bodies. Because of frequent tax reforms and changes in tax rules, informal incorporation of
tax legislation has become less valuable (during the Soviet period, informal incorporation was
very common and demanded by financial bodies, accounting departments of enterprises, and
by individuals). Various legal reference databases that offer updated information on changes in
the tax legislation have also played a role in diminishing the status of informal incorporation.
However, it would be premature to say that informal incorporation is superfluous. There is still
a demand in the practice of law enforcement for guidance from informal incorporation of tax
regulations provided that the incorporation employs informed, professional selection of the
criteria and principles of systematization. Collections of tax legislation prepared by “manual”
selection of the documents rather than mechanically (or automatically) are still in demand.*®

Consolidation is another form of systematization of legislation. It is implemented by merging
regulations on one or several matters into a single more comprehensive act. Consolidation
addresses a multiplicity of forms of legal regulation by establishing large homogeneous
segments in the structure of legislation. What distinguishes this form of systematization is that
the new more comprehensive act does not change the content of the legal regulation and does
not amend the legislation to be systematized.

!> The Act has expired in 2005.
16 Available at: SPS Consultant Plus (accessed: 24.06.2017)
'7 Ignatieva L.A. Op. cit. P. 17-18.

'8 Collections for international tax law remain popular and demanded in practice, for instance, such the
collections of international tax law as the Collection of International Treaties of the Russian Federation to Avoid
Double Taxation, published in Moscow in 1995.
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There are few examples of this form of systematization in Russian tax law. However,
merging the provisions of Federal Law of July 20, 1998, No. 116-FZ “On state control over
the compliance of large consumption expenses of physical persons to their actual income™’
with the first part of the Tax Code of the Russian Federation® represents a kind of remedial
consolidation.

By merging Federal Law No. 116-FZ with the Tax Code of Russian Federation, an institution
of public control has been transformed into a form of tax control, and the Tax Code was
enriched with the following three articles:

— Article 86.1 “Tax control over the expenses of physical persons”;

— Article 86.2 “Responsibility of organizations or authorized persons related to the
implementation of fiscal control over expenses of a physical person”;

— Article 86.3 “Implementation of fiscal control over expenses of a physical person.”*

Codification is a more complex form of systematization of legislation, which is associated
with internal revision of regulatory content and the development of a new regulatory act.
Codification is often called “the pinnacle of systematization’, because it is not limited to
“external” codification only; it reflects the results of “internal” systematization, within which
the legal regulations are transformed, including by developing new ones and abolishing
outdated ones.

The codification process ensures the coherence, comprehensiveness and consistency of legal
regulation and elimination of legal incompatibilities; it provides consistency in the conceptual
apparatus (or terminology) and elimination of rules that are juridical anachronisms.

Codification, as already noted, deals not only with legal acts (as in the case of incorporation
and consolidation), but also and above all with legal norms. During the codification process,
norms are made internally consistent, an optimal structure for legislation is proposed, gaps in
the current legislation are filled, various amendments concerned with changes in the texts of
“corresponding” legal regulations are introduced, the terminology is unified, and technical and
grammatical errors and omissions are corrected, etc.

It should be noted that a legal definition of codification exists for EAEU member states that
adopted laws on regulatory acts. According to Article 1 of the Law of the Republic of Belarus
of January 10, 2000 No. 361-Z “On regulatory legal acts”, codification is defined as a “type of
systematization of legal regulations accompanied by revision of the content of legal regulation
established by them through merging regulatory acts into a single piece of legislation that
establishes standards and that contains systematized provisions aimed at regulating a certain
area of social relations” A codified act is defined in Article 2 of the Law as a “law, which provides
overall systemic regulation of a certain area of social relations”

A codification act is an extensive segment of legislation (legislative act), characterized by
a complex structure and substantial volume. Different countries may use different terms to
identify a codification act. In the Russian Federation, there is the Tax Code, but in Germany it
would be called the Regulation on Taxes. At certain historical stages in the Russian Empire and
Soviet Russia, codification acts were referred to as statutes.

Currently, four of five EAEU member states have effective tax codes: the Tax Code of
Russian Federation of 1998, the Tax Code of the Republic of Belarus of 2002, the Code of the

19 Available at: SPS Consultant Plus (accessed: 07.07.2017)
20 Available at: SPS Consultant Plus (accessed: 07.07.2017)

! These articles of the Tax Code have since been abolished by the Federal Law of 7 July 2003 No. 104-FZ
“On the abolition of the provisions of the legislative acts of the Russian Federation related to the tax control over
expenses of physical persons” // Available at: SPS Consultant Plus (accessed: 07.07.2017)
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Republic of Kazakhstan of 2008 “On taxes and other compulsory payments to the budget (the
Tax Code)”, and the Tax Code of the Kyrgyz Republic of 2008. In the Republic of Armenia, a
draft has to codify act is currently under discussion®.

In the Russian Federation, Part 1 of the Tax Code (hereinafter the RF TC)* was adopted in
1998, and Part 2** two years later, in 2000.

To “apply” Parts 1 and 2 of the RF TC, special operational laws were adopted: Federal Law
of July 31, 1998, No. 147-FZ “On the Introduction of Part 1 of the Tax Code of the Russian
Federation™ according to which Part 1 of the RF TC came into effect on January 1, 1999, and
Federal Law of August 5, 2000, No. 118-FZ “On the Introduction of Part 2 of the Tax Code of
the Russian Federation and on the Amendments to Certain Legislative Acts on Taxes of the
Russian Federation” with an effective date of January 1, 2001%.

A codified act, on the one hand, includes rules regulating the most important, fundamental
issues that define the legislative framework for a certain branch of legislation; on the other
hand, it regulates a wide scope of social (economic) relations. Consequently, the code has both
significant regulative value and substantial volume that distinguish it from non-codified acts
(the RF TC consists of 51 chapters).

The Tax Code includes both rules already tested in practice (codification is designed to create
more sustainable rules with long-term effects) and also new rules inserted because of changes
in economic conditions, the dynamics of social activity and urgent needs of development (a
consolidated group of taxpayers, foreign-controlled companies, tax monitoring, etc.).

Specific tasks of the “internal systematization” of legal regulation that were carried out in
the process of codification explain certain specific features of the Tax Code. First, the Tax Code
clearly states the scope of relations regulated by the tax legislation, and this distinguishes the
subject of the Tax Code from allied civil, customs and administrative legislation (Art. 2 of
the RF TC). Second, the Tax Code contains a glossary of terms (Art. 11, 11.1 of the RF TC*),
which helps participants in tax relations to understand the main terms and concepts of tax law.
Third, the Tax Code establishes (Art. 3 of the RF TC) the principles of tax legislation to ensure
uniform approaches to formulating and applying tax norms, as well as to filling in the gaps in
the tax law.

2 In Armenia at the time of writing the article, non-systematized tax legislation regulated the area of
taxation. It is framed with the Law of Armenia “On taxes” adopted in 1997. The Law “On taxes” plays the same
role in Armenia as the Law of the Russian Federation “On the foundations of the tax system in the Russian
Federation” played in Russian tax legislation. It defines the concept of tax and the types of taxes collected in
Armenia, principles of tax law, the procedure for resolving tax disputes and responsibility for a breach of the
tax legislation. For each of the taxes in Armenia specific laws were adopted, which, in accordance with the
provisions of the Law “On taxes’, regulate collection of certain taxes (Law “On the profits tax”, Law “On the real
estate tax’, etc.).

# Tax Code of the Russian Federation (Part 1) of July 31, 1998, No. 146-FZ // Available at: SPS Consultant
Plus (accessed: 14.07.2017).

# Tax Code of the Russian Federation (Pat 2) of August 5, 2000, No. 117-FZ // Available at: SPS Consultant
Plus (accessed: 14.07.2017).

% Available at: SPS Consultant Plus (accessed: 14.07.2017)
26 Available at: SPS Consultant Plus (accessed: 14.07.2017)

7 Tt should be noted, that the operational laws, which brought into force Parts 1 and 2 of the Tax Code of
the Russian Federation, provided for different effective dates for certain provisions of the Tax Code.

8 Technically, the presence of two or more glossary articles in the Tax Code can hardly be considered the
best solution. Art. 11 of the RF TC provides for the institutions, concepts and terms used in the RF TC, while
the next article (Article 11.1) summarizes concepts and terms related to taxation of hydrocarbon extraction.
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The subject matter of codification emerges as a result of the division of the legislative system
into branches. In the Russian Federation, systematization of legislation on public finances
has proceeded by means of codification at a sub-sectoral level (by enacting budget, tax and
monetary legislation).

Codification aims inter alia at strengthening the systematic character of regulatory acts
along with their unity and coherence. A code guides the category of legislation which emerges
in the process of systematization. Defining the term “tax legislation” and establishing the
relationship between the Tax Code and other acts of tax legislation, as well as other sources of
tax law, therefore represent an important element of codification.

The RF TC (Art. 1) sets out the definition of tax legislation (“legislation on taxes and
fees”), establishes the role of the Tax Code in forming the legislative category and stipulates
the supremacy of the Code’s provisions over any other legislative rules regulating tax relations.

The federal state structure of the Russian Federation dictated the concept for and the
structure of legislation regulating the procedure for collecting taxes and fees.

Article 1 of the RF TC defines the three-level structure of legislation on taxes and fees:

1) Federal level (“legislation of the Russian Federation on taxes and fees”) composed of the
Tax Code of the Russian Federation and the laws adopted in accordance with the Code (Federal
Laws introducing changes and amendments into the RF TC; operational laws, etc.);

2) Regional level (“legislation of the constituent units of the Russian Federation on taxes
and fees”) formed with the laws of the subjects of the Russian Federation on taxes adopted in
accordance with the RF TC;

3) Local level (“legal regulations of the municipal entities on municipal taxes and fees”)
consisting of municipal legislation on taxes and fees adopted by representative bodies of
municipalities in accordance with the RF TC.

It should be emphasized that a legislative act on taxes and fees in the Russian Federation
is always a law, understood as an act of supreme legal force at a particular level designated for
enacting public law and adopted by the appropriately empowered representative (legislative)
body. In other words, acts of legislation on taxes and fees in the Russian Federation can be
presented only in the form of federal laws on taxes and fees, laws of the constituent units of
the Russian Federation on taxes and fees, or regulatory acts of municipal entities on local taxes
and fees adopted by representative bodies of those municipalities. This approach to defining
tax legislation distinguishes the RF TC from the tax codes of other EAEU member states,
which take a more inclusive approach to tax legislation by placing various by-law regulations
(presidential decrees, resolutions of the government and the ministry of finance, etc.) under the
category of tax legislation in addition to laws as such.

A codified act usually contains a provision establishing a list of matters regulated by a tax
code. In the RF TG, this provision is stated in Paragraph 2 Art. 1, according to which the RF TC
establishes a system of taxes and fees, as well as general principles of taxation and fee collection
in the Russian Federation, including:

1) types of taxes and fees collected in the Russian Federation;

2) grounds for originating them (or modifying and terminating them) and the procedure
for executing obligations to pay taxes and fees;

3) principles of the establishment, introduction, and termination of previously imposed
taxes of the constituent units of the Russian Federation and local taxes;

4) rights and obligations of taxpayers, tax authorities and other participants in relations
regulated by the legislation on taxes and fees;

5) forms and methods of fiscal control;

6) liability for breaches of tax legislation;
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7) the procedure for appealing acts of tax authorities and actions (or failures to act) on the
part of their officials.

The juridical function of this norm is more to determine the list of issues to be regulated
exclusively by the Tax Code (and not by any other act of tax legislation at a federal, regional or
municipal level) than to indicate the content of the Tax Code.

The content of the general part of the codified tax act is consistent with those segments of
social relations, which the legislation defines as a subject of tax regulation (Art. 2 of the RF TC):

— setting forth, introduction, and collection of taxes and fees;

— relations arising in the process of fiscal control;

— appeals of acts issued by tax authorities, as well as actions (or failures to act) on the part
of their officials;

— prosecution for tax offences.

This legislation establishes the framework for the national tax system by defining such
categories as “tax”, “fees” and “special tax regime” and thereby determines the content of the
more specialized part of the codified tax act.

Similar to systematization of tax legislation in general, codification represents a continuous
process of improvement in legal regulation of taxation.

Atevery new stage, codification accomplishes specific tasks that reflect the nature of ongoing
tax policy. It appears that the current challenge for the development of tax legislation lies in
unification and harmonization of the legislation on taxes and fees of the Russian Federation
with the tax legislation of the other EAEU member-states.
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AHHOTaAUMSA

Ha mexayHapoaHOM YpOBHE COXpaHsieTcsl HeONpPeaeNeHHOCTb B BOMPOCax BasIlOTHO-MPABOBOM OTBET-
CTBEHHOCTW, 4TO BO MHOIOM CBS13aHO C pasfiMymsiMun B npaBoBom perynvposanun. C 2018 roga B EBpo-
Nenckom Ccoto3e BCTYMAT B CUJTy HOBbIE NpaBuia pacyeTa JIMKBUAHOCTN 6aHKOB 1 KO3hPULIMEHTOB COOT-
HOLLEHNS 3aeMHbIX CPEACTB M aKTUBOB, KOTOPbIE MEHSIIOT Er0 MOHETapHYIO NoanTUKY. HoBble NpaBuna
yCTpamBaloT ganeko He Bcex. Heckosibko KpynHbIX dpaHLy3ckmx 6aHKOB yxe obpaTtuniocb B EBponeii-
CKWIA CY[L, C UCKOM, Y4TOObI 3TV NpaBuia n3ameHuTb. o 3asBneHnsM bUHaHCOBbIX aHaNNTMKOB, EBponeii-
CKWIN LleHTpasbHbIi 6aHK CTOUT Ha NMopore oTkasa OT «YNbTPaMSrKO» AeHEXHO-KPeaUTHOW NOJINTUKM
B CTOPOHY HENTpasibHOM 1 Janee roTOBUTCS K €€ YXXeCTO4YeHMo. B GoNblUIMHCTBE Clly4YaeB B Ka4yecTse
HapyLIMTeNein Ba/toTHOro 3aKOHOAaTEIbCTBA BbICTYNAKT KOMMNaHUK, OCYLLECTBSIOWME BHELUHEKOHO-
MUYECKYIO AesATeNbHOCTb. OAHaKO rpaxaAaHCKo-NpaBoBbIX Mep MOXET ObiTb HEJOCTATOYHO AJA 3aLm-
Tbl HOPManbHOrO MYHKLUMOHNPOBAHUSA U Pa3BUTUSA BHYTPEHHEr0 BaJIOTHOMO pbiHKA. [0 3ToM npuyvHe
B 3aKkoHoaatenbcTBe Poccuiickon depepaumy npeycMoTpeHa OTBETCTBEHHOCTb 3@ HepenaTpuaLmio
DeHexXHbIX cpeacTs. OgHako He Bce CTpaHbl NpeaycMaTpuBaloT Takylo OTBETCTBEHHOCTb. Mexay Tem
BBUAY BO3POXAEHMSA UAEN YaCTHbIX AEHEr B BUAE KPUNTOBAJIIOTbI U APYrMX COBPEMEHHbIX AeHEXHbIX
CypporaToB BOMPOC O TOM, KaK 3aLMTUTb HaLMOHaNIbHYIO 3KOHOMKKY, TPEBYET CaMOCTOATENIbHOIO aHa-
nm3a. MNoaTomy akTyasibHOCTb Nomcka 06LMX NOAX0A0B B chepe BantoTHOrO perynMpoBaHunsi BO3pocsa.
MpeomeTom nccnenoBaHusa SBASETCA CUCTEMA BaSIlOTHO-AEHEXHbIX OTHOLLEHUI C TOYKW 3peHns obe-
crneyeHnsi ee CTabuSIbHOCTU, B TOM YUCIIE YrOSIOBHO-MPaBOBLIMU CpeacTBamu. Llenb aHanusa cocto-
UT B TOM, 4TOObI HArNSAHO NokasaTb MexaHN3Mbl 3aLLMTbl BHYTPEHHEro BaslloTHOMO PbiHKA 1 NPoGiemsbl
BaJIlOTHO-AEHEXHOM cucTembl. CTaTbsl NMOArOTOB/IEHA HA OCHOBE CpPaBHUTESIbHO-MPaBOBOro u ¢op-
MaJibHO-/IOMMYECKOro METOA0B 1 MeToAa CUCTEMHOrO aHann3aa. Mo MHeHWIO aBTOPOB, 3TO MOXET CMo-
cobcTBOBaTh BblpaboTke eAMHO00pPa3HOro noaxoaa k npobneme, 6e3 KOTOPOro AOCTMYb ycrexa bynet
ypesBblyaiHo TpyaHo. CaenaH BbiBOf, YTO BBMAY HOBbLIX BbI3OBOB B MUPOBOM 3KOHOMUKE 1 MOSIBNIEHNS
KPUNTOBaNOThI HEOBXOAMMO NEPEOCMbICTNTL HGEHOMEH BaNIIOTHBIX MPECTYNNEHWIA, U3YHNTb OMNbIT 6OPb-
Obl C AIEHEXHO-KPEOAUTHBIMY MPECTYNNIEHNAMM B APYIUX CTPaHax 1 OLEHNTb 0OLMe MexaHn3Mbl 60pbObI
C BaJItOTHLIMU NMPECTYMNNEHNAMMN.

83



Poccurickoe npaBo: COCTOSIHNE, MNepCreKTBbl, KOMMeHTapumn

KnioueBbie cnoBa

BaJIIOTHO-NPaBOBasi OTBETCTBEHHOCTb, AEHEeXHble CypporaThl, penarpraums AeHeXHbIX CpeacTs, Ba-
JIIOTHOE PerynnpoBaHve, BUpTyasibHas BantoTa, GUTKOVH, 3pupsbl.

Bubnunorpadunyeckoe onncanHme: CtenaHoB O.A., MNMevervH [.A. 3awmrta HaUMOHANbHOW 3KOHOMUKMN:
COBpEMEHHbIe NPobieMbl MPABOBOro perynnposaHus // Mpaeo. XypHan BbiCLel WKobl 9KOHOMUKM.
2017.N2 4. C. 83-96.

JEL: F30; K14; K24; K42; YOK:340 DOI: 10.17323/2072-8166.2017.4.83.96

BeBepeHue

BamoTHo-11paBoBoil pexkuM B Poccutickoit @epepanun onpenened PenepanbHbIM 3aKOHOM
or 10.12.2003 Ne 173-D3 (B pen. 03.07.2016) «O BaIIOTHOM peryInpoBaHNI J BaJIOTHOM KOH-
tporne» (naee — O3 Ne 173-D3). CornacHo npeambye, 1e/bI0 JAHHOTO 3aKOHa SIBJIETCst 0be-
CIieYeHNe peannsalyy eAMHO roCyJapCTBEHHOM BaTIOTHOM IIOIMTHUKMY, a TAKXKE YCTOMIMBOCTHI
BAJIIOTBI U CTAOM/IBHOCTY BHYTPEHHETO BA/IIOTHOTO PhIHKA Poccnu Kak paKTOpoB IPOrpeccuB-
HOTO Pa3BUTA HAL[MOHAIbHOI 9KOHOMMKM VI MEXXIYHAPOJHOTO 9KOHOMIYIECKOTO COTPYAHIYE-
crBa. MoHeTapHas nomurtuka Pecrry6mviku XopBariisi, HaIpUMep, IPeciefyeT TOUHO TaKue XKe
e’ € y4eTOM TOTO, YTO O/IaropysTHOE PyHKIMOHNPOBAHNE Y Pa3BUTIE SKOHOMUKI CTPAHBI
TaK)Ke BO MHOTOM 3aBIUCUT OT CTAOM/IBHOCTY BHYTPEHHErO BaIIOTHOTO PHIHKA”.

ITpn sTom Mexnay Poccmiickoit @epeparyeit u Pecriybmyxoit XopBaTus ycTaHOBUINCDH
IIPOYHBbIE 9KOHOMUYECKIE CBA3M 1M TOProBble oTHOMIEHNs. O6 9TOM CBUIETENbCTBYET XOTs
6bI TO 06CTOATENBCTBO, YTO poccuiickuM 6arnkam — BTB 1 CoepbaHKy — 10 OLjeHKaM 9KC-
[epTOB’® IPUHAIEKUT 60/Iee TPETH JOIra KOMIAHUN «ATPOKOP», BXOJIIell B XOpBaTHM B
YMCTIO K/II0UeBbIX KoMITaHuit. Takoe momoykeHne co3faeT 6/1aronpusiTHble YCIOBS A1 BHEII -
HEIKOHOMIYECKOII fIeATeIbHOCTY POCCUIICKIX KoMIaHmit. OFHAKO Y «ArpoKopa» o6Hapyx -
JICB CYILeCTBEHHBIe (PHAHCOBBIE IPOOTIEMBI, B CBSI3U C 4eM IIPABUTEIbCTBO XOPBATUM pas-
paboTano 3aKOHOIPOEKT, IPMU3BAHHBII 00€30IaCUTh SKOHOMUKY CTPAHBI U TPAXK/jaH, HO He
KpeUTOPOB, IAPTHEPOB J/IM KOHTPATeHTOB CaMOli KoMITaHVM'. XOTA PyKOBOACTBO XOPBaTUI
3aBepsieT, YTO HeTaTMBHOE BIINsIHIE IpobeM «ATpokopa» Ha TeMmibl pocta BBII HeBennko,

! Dragojevi¢ Mijatovi¢ A. Monetary Policy in Croatia: Challenges in the Medium Term / Proceedings of
8th International Conference «Economic Integration, Competition and Cooperation». Opatija, University of
Rijeka. P. 1 [9nexrponHusiit pecypc]: // URL: https://ssrn.com/abstract=2232086 (gara o6pamenns: 12.09.2017)

* Salvatore D., Rengifo E.W., Ozsoz E. Dollarization as an Investment Signal in Developing Countries: The
Case of Croatia, Czech Republic, Peru, Slovak Republic and Turkey // Fordham University Department of Eco-
nomics Discussion Paper Ne 2008-16. P. 2 [9nextponnsit pecypc]: // URL: https://ssrn.com/abstract=1272092
(mara obpamennst: 12.09.2017). Pecrry6mka XopBaTust OTHOCUTCS K TeM CTPaHaM, «KOTOPble HEOTHOKPATHO
mpuberany K BBE[EHMIO OTpaHMYCHMIT Ha [ABIDKeHMe KanuTana» (/leskosuu A., Beuwepckuti A. AHanus 9Bo-
JIOIMM TOIUTUKY BaTIOTHOTO Kypca B cTpaHax llenTpanbHoit n Boctounoit EBponsl // bankaycki BecHik.
2008. Ne 10. C. 26 [9nexrponnsiit pecypc]: // URL: http://www.nbrb.by/bv/articles/1500.pdf (mara ob6pammenms:
12.05.2017))

* [Onexrponnslit pecypc]: // URL: https://www.bloomberg.com/news/articles/2017-05-10/billions-are-
sinking-into-a-balkan-black-hole (gata o6pamenns: 12.09.2017)

* [9nexrponHusiit pecypc]: // URL: http://www.rbc.ru/newspaper/2017/03/27/58d546399a794710£718{91
(mata obpamenus: 12.09.2017)
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a GuHaHCOBast CTaOMIBHOCTD GUPMBI He BBI3BIBAET COMHEHMIT’, HENb3sI ICK/TIOYATh Hebmaro-
IIPUATHOTO Pa3BUTHUA COOBITIIL, KOTOPOE MOXET CYNIeCTBEHHO COKPAaTUTh 00'beM BHEIIHe-
TOPrOBBIX CHE/IOK MEXIY CTpPaHaMI B Oy yIieM.

Kpowme Toro, cornacHo goxrafaM GprHaHCOBBIX aHAMNTUKOB FxPro skoHoMudecknii poct B
EBpomne yckopmcs Io TeMIIOB BbIIIe TPEHOBBIX, a EBponericknii nentpanbhblit 6ank (EIID)
CTOUT Ha IIOPOre OTKa3a OT «Y/IbTPAMATKOI» JeHEeXKHO-KPEANTHOI IMOMUTUKY B IIO/Ib3Y Hell-
TpasIbHOI U [la/lee TOTOBUTCA K ee yKecToueHNIo. Tak kak EIIB sxecTKo mpuaep>knBaeTcs Tap-
reTMpoBaHVs MHQLIINN, 2 TOPTOBBI U OIO/KETHBIN GaTaHC — [JABHO yXKe B MOJIb3Y €BPO,
AMCLUIUIMHA B MOHETAPHON OIUTHKE CIIOCOOHA 00epHYTHCS HOBBIM MHOTOJIETHIM TPEHIOM
ykpemteHus eBpo®. IIpudyem Takoe pa3BuTHe COOLITHUII SAB/IACTCSA He TONBKO €BPOIEIICKIM
crieHaprieM. Tak, B 9KOHOMUKe APreHTUHbI ObUIN GOMBIINE TPYFHOCTI B CBSI3U C [{BOIHBIM
ypoBHeM UHQAINY, GUKCHpyeMbIM exXerogHo ¢ 2002 r.” KoHe4HO, KOrjja rocyapCcTBeHHbIe
[leHbI'Y 1 JI€HeXXHbIe 3HAKM LIeHTPA/IbHOTO OAaHKa CTPAHBI He B COCTOSIHUM OTBEYATh TPe6o-
BaHMAM TPOKAAH K Ka4eCTBY U 00eCIIeYeHHOCTH, TPaXK/jaHe HAYMHAIOT UCIIO/Ib30BATh VHBIE
oIy, IpudeM He ToMbKo goutapsl CIIIA, HO TakxKe BUPTYa/IbHbIC BaIIOTHL I JPYIUe COBpe-
MeHHbIE JIEeHe)KHbBIE Cypporarhbl. VIMEHHO I09TOMY HOBBIN ITpe3neHT ApreHTrHb M. Makpu
B35UJI KYPC Ha YCUJICHNE BaJIIOTHOTO KOHTPOIA®.

B Taxyx yC/IOBUSIX MOTYT OBITH IPMMEHEHBI COBEPIIEHHO PAa3IMIHbIE MEXaHU3MbI 3aIUThI
BHYTPEHHETO Ba/IIOTHOTO PBIHKA, BIUIOTD JIO0 Mep YTOJIOBHO-IIPaBOBOro XxapakTepa. B Poccuy,
HallpyMep, OJHUM U3 CPelCTB IPOTUBOMCVCTBMA IPeCTYIUICHUAM B cdepe BalOTHO-Je-
HE)XHBIX OTHOLIECHWIT ABJLAETCS YTONIOBHAS OTBETCTBEHHOCTD 33 HepellaTpUALUIO HEeHeKHBIX
cpencTB. OCTaHOBUMCA Ha 3TOM IofpoOHee.

YKnoHeHue oT ucnosiHeHnsa oba3saHHoCTEeN
no penarpuauumn AeHeXHbIX CpeacTB

AHaj3 IPaBOBOTO PETryIMPOBAHMS, IPUMEHIMOTO B 3apyOeXXHBIX CTPAHAX, IO3BOISAET
paccMaTpMBaTh HAIMOHAIbHBIN OIBIT B CPABHEHMM C MEX/JYHAPOJHBIM, YTO [aeT BO3MOX-
HOCTb aHA/IM3MPOBATDb U OLIEHUBATH IIPOOIEMBI B HOBOM aCIIeKTe, ¢ 06OTaI[eHHBIM ITOHMMa-
HueM ux cyTi’. IIpakTudeckn BceM CTpaHaM C pa3BUTOI 9KOHOMIYECKOI CUCTEMON IPUCYIIa
YTOIOBHO-TIPABOBAsI 3aI[UTA BAIIOTHI I BATIOTHBIX IIEHHOCTEII, HO TO/IBKO TP UX Panbcrdu-
Kauuy 1 Hopfenke. Takoit mopxoy npuMenseTcsa B ABcTpun, lepmanun n llIBerinapun. B atux
rOCyflapcTBax IlepeMelleHre KaluTala U3 CTPaHbl M B CTPAaHy IIPaKTUIECKM He OTPaHNYEHO,
BCJIEICTBME YETO B 3aKOHOJIATENbCTBE OTCYTCTBYIOT HOPMBbI, YCTaHABIMBAIOIE YTOTOBHYIO
OTBETCTBEHHOCTD 32 OIlepallMy II0 MepeMeleHIIo KamuTana 3a pybex. Tak, B yrolIoBHOM
mpaBe [epMaHNUM He CYLIECTBYET OOIIEIIPUHITOrO ¥ TOYHOTO OHpele/ieHNsI, XapaKTepU3yIo-

° [Onexrponnsiit pecypc|:// URL: http://www.hnb.hr/-/negativan-utjecaj-agrokorovih-problema-na-rast-
bdp-a-vrlo-umjeren-a-financijska-stabilnost-neupitna (gara o6pamenns: 12.09.2017)

¢ [OnexrponHnslit pecypc]: // URL: https://news.rambler.ru/business/37423029-kurs-evro-podnimetsya-
bolee-chem-na-50/?utm_source=twsharing&utm_medium=social (gara o6pamenns: 12.09.2017)

7 [9mexrponnsiit pecypc]: // URL: http://data.worldbank.org/indicator/NY.GDPDEFL.KD.ZG?locations=
AR (mara obpammenns: 12.09.2017)

8 Raskin M., Yermack D. Digital Currencies, Decentralized Ledgers, and the Future of Central Banking / Re-
search Handbook on Central Banking. P. 6 [9nexrponnsiit pecypc]: // URL: https://ssrn.com/abstract=2773973
(mata obpamenns: 12.09.2017)

° Comparative Labour Law and Industrial Relations in Industrialized Market Economies / eds. Blanpain R,
Engels C. The Hague, 2001. P. 4.
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I[ero IPeCTYIHOCTh B 00IACTH BAIOTHOTO obpaieHnst. Takxe ImepeMeliieHne KannuTaaa us3
CTpaHBI U 0OPATHO MPAKTUIECKU He OTPAHNYEHO, BBIIY YeTrO B 3aKOHOJATEIbCTBE HET HOPM,
YCTaHaBIMBAIOLINX OTBETCTBEHHOCTD 3a IIPECTYIUIEHN B cepe BalTIOTHOTO PEryInpoBaHmA
U BaJIIOTHOTO KOHTPOJIA.

B yronoBHOM 3aKOHOJATENbCTBE STUX CTPAH OTCYTCTBYIOT YTOJIOBHO-IIPABOBBIE 3aIIPETHI,
IIpefycMaTpyBaole BBIBO3 Ba/TIOTHBIX I[EeHHOCTEN C TEPPUTOPUIM CTPAHBI U UX HEBO3BpPa-
I[eHNe, TaK KaK TaKoe JIBIDKEHNUe OCYIeCTB/IACTCS MyTeM CBOOOTHBIX PacyeToB MO BHEIIHea-
KOHOMMYECKIM CJIe/IKaM ¥ IHBECTUIVIAM. BamIoTHBIN KOHTPONb B TAKNMX CTPaHAX OCHOBAaH Ha
npyrux npuHiumnax. Hanpumep, Bo @paHimn, 4T06bI COBEPIINTD BHELIHNUIT TePEBOJ, MU UH-
BeCTULIVIO B 0P PLUIOPHYIO IOPUCAUKINIO, HEOOXOAMMO HIPEXe BCEro YIIATUTh BCe HAJIOT.
B SImoHnu He06XOAMMO MMETD CIIeLNa/IbHYIO INIEH3NIO, €C/IM TAKOI IIepeBOf 3a pybesx ocy-
IIeCTB/IACTCA BHE aKKPEIUTOBAHHOTO OaHKa MM HEOOBIYHBIMY MeTOfaMM. [J1aBHOII Ije/bIo
XOopBaTCKOro HApOFHOro GaHKaA SIB/ISETCs MOJAEPIKaHIe [JEHOBOI CTabMIBHOCTI B CTpaHe.
Bce ocranbHbIe Lienn NeATeIbHOCTI JAaHHOTO MHCTUTYTA, BKII0Yas pea3aliiio 9KOHOMMYe-
cKolt nonuTrky EBpocorosa, mog4umHeHsI 9Toii I71aBHOM 3afade’’. CTabMIbHOCTD IIeH ABJIACT-
Cs1 OCHOBHOJ IPEIIOCHIIKOMN J/I YCTOMYMBOIO SKOHOMMYECKOTO POCTA, YTO MOJATBEPKIAIOT
5KOHOMMYECKIe UCCTIeOBAHNUA U IIPOLUIbII OMBIT. B I[e71oM cTabMIbHOCTD IIeH B KOHTEKCTe
B/IIOTHO-IIPABOBOTO peXkiMa XOpBaTUM He O3HAYAET, YTO YPOBEHDb MHQISALNY JO/DKEH ObITh
PaBeH HYIIIO, HO 3Ta 1ie/Ib, KaK IIPABMUJIO, MHTEPIPETUPYETCA B PaMKaX HE3HAYMTETbHOTO OT-
K/IOHEHNA OT JAHHOTO 3HAYEHMI.

CrpaHsl ¢ IPYTUM TUIIOM S9KOHOMMKHY (C IEPEXOfHbIM TUIIOM), HAIIPOTUB, IIPeAyCMaTpIBa-
10T OTBETCTBEHHOCTD 3a YKJIOHEHME OT UCIIOJTHeHMA 005A3aHHOCTH 110 pellaTpUaLiiyl JeHeXKHDIX
cpencTB u3-3a pybexa. B yromosusix kofekcax Bcex crpaH 6piBurero CCCP mpenycMoTpeHs
HOPMBI, YCTaHAB/MBAOIIMe YTOTOBHO-IIPABOBOII 3aIpeT Ha M3TOTOBJIEHNUE VMU COBIT MOJ/Ie/b-
HBIX JIeHeT VIM LIeHHBIX OyMar, He3aKOHHOe IIlepeMellleHNe UX Yepe3 TAMOXKEHHYI0 TPaHMILy, a
TaK)Xe HeBO3BpalljeHle U3-3a TPaHUIIBI CPECTB B MHOCTpaHHOI BamoTe (YK Asepb6aiimxana —
c1. 208, YK benmapycu — cr. 225, YK Ipysun — ct. 217, YK Kasaxcrana — crt. 213, YK Tamxn-
kucrana — ct. 287, YK V36ekucrana — ct. 178, YK Vkpanunst — ct. 207). OfHaKO Macurabot
U 3HAYMMOCTDb MOIIEHHNYECKMX TPOSBIEHNII B SKOHOMIYECKOI eATETbHOCTH (IO TaHHBIM
VHOCTPAHHBIX MICTOYHMKOB) C KQK/IBIM TOIOM BO3PACTAIT, 0COOEHHO BBU/Y IOITY/IIPU3ALIAN
KPUIITOBAIIOT 11 IPYTUX COBPEMEHHBIX IEHEKHBIX CypporaTos. [IoaToMy cyiiecTByeT Heob6Xo-
AVIMOCTb B €AMHOOOPAa3HOM MeXaHU3Me IPOTUBOJEIICTBIA BaTIOTHBIM IIPECTYIUICHIAM.

BamoTHO-nIpaBOBOI pexkuMm B Poccum omnpepnensaerca «...KaK COBOKYIIHOCTb IPaBOBBIX
CpercTB, MMEIOLINMX OOLIMM IIPEfMETOM CBOETO peryInpoBaHis cdepy BaJIOTHBIX OTHOLIe-
HIIT, KOTOpbIe OIPENe/IsII0T TaKoe MOBeleHMe CYOBEKTOB STUX OTHOLIEHWIL, P KOTOPOM
obecrieunBaloTCA 3allTa HAI[MOHAIBHOI BaTIOThI, HOpMabHOe (QYHKIIMOHMPOBAHNUE U Pa3-
BIUTIE BHYTPEHHETO BA/IIOTHOTO phIHKa»''. B coorBeTcTBMM €O CT. 19 D3 Ne 173-D3 1pu ocy-
I[eCTB/IEHNN BHEIIHETOPTOBOI AESITe/IBHOCTH PEe3NIEHTHI 005I3aHBI B CPOKIL, IPELYCMOTPEH-
Hble BHEIITHETOPTOBBIMI JOTOBOpaMIt (KOHTPAKTaMn), 06eCrednTs:

HOJTydeHNe OT Hepe3U/IEHTOB Ha CBOM OaHKOBCKJe CYeTa B YIOTHOMOUYEHHBIX 6aHKaX MHOCTPaHHO
BaIIOTHI WM BamoThl Poccuiickort @efepanyn, IpMYNTAIOIENICA B COOTBETCTBYM C YCTTOBUAMM yKa-
3aHHBIX JJOTOBOPOB (KOHTPAKTOB) 3a IlepefjaHHble HePe3MIeHTaM TOBApPbI, BBIIIOTHEHHbIE [/IA HUX
paboThl, OKa3aHHbIE UM YCIYIH, MIepefaHHble UM MHGOPMALNMIO U Pe3y/IbTaThl MHTE/IEKTyaIbHO
IeATeNTbHOCTH, B TOM 4MC/Ie MCK/TIOYNTEIbHbIE IPaBa Ha HUX;

10 [Onexrponnsiii pecypc]: // URL: http://www.hnb.hr/temeljne-funkcije/monetarna-politika/ciljevi (zata

obparennst: 12.09.2017)
"' Kyuepos JI.J1. BamotHoe mpaBo Poccuu. M., 2011. C. 38.
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BO3Bpar B Poccmiickyto Defrepannio IEHEXKHBIX CPEMICTB, yI/IAaYEeHHbIX HEPE3NEHTaM 3a He
BBe3eHHbIE B Hee (He IOJyYeHHbIe Ha ee TEPPUTOPUIL) TOBAPHI, He BBIIIOTHEHHbIE PAOOTHI,
He OKa3aHHbIe YCIYTH, He IlepeflaHHble MHGOPMALUIO M Pe3y/IbTaThl MHTE/UICKT yaIbHOI fes-
TEJIBHOCTH, B TOM YMCJIe MICK/TIOYNMTE/IbHbIE IPaBa Ha HUX 2.

HencrnionneHne fjaHHOI 00A3aHHOCTM BlIedeT IIPELYCMOTPEHHYIO 3aKkoHaMu Poccun afi-
MUHNICTPATUBHYIO U YTOTOBHYIO OTBETCTBEHHOCTb. AJIMUHNCTPATMBHASA OTBETCTBEHHOCTD
MpeJyCMOTPEHA 1A IODKHOCTHBIX JINIL ¥ IOPUANYECKUX TNILL, I COCTOUT B HAJIOXKEHNM a/IMU -
HUCTPAaTUBHOrO mTpada. YroIoBHasA OTBETCTBEHHOCTb peI/laMeHTpOBaHa CT. 193 Yromos-
Horo kopekca Poccniickoit Penepaunn (ganee — YK P®D). YkioHeHMe OT UcCIOnHeHUs 00s1-
3aHHOCTEN 110 penaTpUaly IEHEXXHBIX CPEICTB B MHOCTPAHHON WM/ POCCUIICKOI BajiOTe
COCTOUT B He3aulC/IeHNN 100 HeBO3BpaTe B YCTAaHOBJICHHOM IIOPS/IKe ICHEKHBIX CPELiCTB B
KPYIIHOM pa3Mepe OT OJJHOTO M/IM HECKONIbKMX HEPE3NU/IEHTOB Ha CYeTa Pe3NJieHTa B YIIOTHO-
MOYEeHHOM OaHKe M/IM Ha cYeTa pe3ufieHTa B 6aHKax, paclloNIOKEeHHbIX 3a IpefiefiaMyl Teppu-
Topyy Poccun, mpudnTarommxcsa pe3auieHTy B COOTBETCTBUN C YCTIOBUAMY BHEITHETOPIOBBIX
IOTOBOPOB (KOHTPAKTOB) 3a IiepelaHHble Hepe3nIeHTaM TOBaPhl, BBITOJTHEHHBIE J/IsI HUX pa-
6O0TBI, OKa3aHHBIE VM YCIYIH, [IepefaHHbIe M MH(POPMALIIO ¥ Pe3y/IbTaThl MHTEIEKTYalb-
HOI1 [IeAATe/IbHOCTY, B TOM 4MCJIE VICK/TIOYNTE/IbHbIE ITPaBa Ha HUX.

Bpope 651 B paMkax 0003Ha4eHHOI'O COCTaBa IIPECTYIUICHUA BCe JOBOIBHO ACHO. OFHAKO
ripu GIVDKaiieM pacCMOTPEHMH Ha CBET BBIXOJAT Te W/IU MHbIe HEOIIPEIe/IeHHOCTH, KOTOPbIe
OJIHO3HAYHO He paspellleHbl HU B 3aKOHOJATe/IbCTBE, HU B JOKTpuHe. Hanpumep, 3To Kacaet-
Csl OIpefie/IeHNs IpefMeTa BalTIOTHIX IPECTYTIEHNIA.

ITpenmeToM NMpeCTYIIEHNI, CBA3AaHHBIX C HepeNaTpUaLyei JEHEXKHBIX CPENICTB, ABIAIT-
€ BA/IIOTA M Ba/MOTHBIE IleHHOCTH. PenepanbHbiil 3akoH Ne 173-D3 onepupyeT TepMuHAMU
«BAJIIOTA», «BATIOTHBIE LIEHHOCTI», OJJHAKO CAMOCTOATEIbHOTO OIIpeie/IeHNs BaIIOThl He CO-
mepXut. bonee toro, 4. 2 ¢1. 1 3aKOHa yCTaHABIMBAET, YTO UCIIOIb30BAHE TEPMUHOB I I10-
HATUI TPaXKJAHCKOTO, a]MMHICTPATUBHOTO U JIPYTUX OTpaciiell 3aKOHOJaTe/IbCTBA MpYMe-
HAIOTCSA B TOM 3Ha4€HMM, B KAKOM OHM JICITONIb3YIOTCS B TAaKMX OTPAC/AX 3aKOHO/IATENbCTBA.
[TosTOMY KayeCTBEHHO COfepKaHMe MOHATHUA «Ba/lT0Ta» B TPAKHAAHCKOM, afIMUHICTPATUB-
HOM U YTOJIOBHOM 3aKOHOJaTenbcTBe Poccniickoit Defepanyy MOXKET pasnndaTbCs.

Ho paxxe B paMKax OT/Ie/IbHOI OTPac/y 3aKOHOATE/IbCTBA HET €AMHOTO MOJX0/Ia K TPaK-
TOBKe TOro 1 nHoro noHATHA. Tak, [K PO B pape crateil onepupyeT MOHATUAMMA «/JeHbIT
(BasmroTa)», «IJTaTEXXHOE CPENCTBOY, «<MHOCTPaHHas1 BamoTa» (CT. 140), «BamOTHDIE [IEHHOCTN»
(cT. 141), B OpPYruUX COydYasxX — TEePMMHOM «JIeHeXHble cpencTBa» (cT. 854). Opnaxo I'K He
YTOYHSIET, KaK CIeAyeT OTHOCUTHCS C IIPABOBOI TOUYKM 3PEHNSI K 3AIVCK O COCTOSIHUM OaH-
KOBCKOTO CYeTa BJIajieblia. B aToM oTHommeHny naTepecHo Onpenenenne BepxosHoro Cyzma
Poccuiickont @epepanuu (ganee — BC PO) ot 26.06.2016 Ne 45-KI'16-2, cormacHO KOTOpOMY
BKJIQ[[9MK YKa3bIBAJL, YTO KOHKYPCHBII YIIPAB/IAIOMNI GaHKA OTKA3a/l eMy B BBIIIATE CTPaA-
XOBOTO BO3MEIL[EHNA CO CCBUIKON Ha HEIIOCTYIUICHME JeHEeXHBIX CPefiCTB B Kaccy 6aHKa IIpu
3aK/II09eHNN Joropopa. Ilpym aToMm y BKIajumKa MMeENCA IPUXOHO-KACCOBBIN OpAep, MOf-
TBEP)K/JAIOLINIT BHECEHNE VM JIeHEXXHBIX CPEICTB Ha OTKpBITHI B 6aHKe cueT. BC PO pass-
AcHWI", 4TO 1o cMbIcy CT. 140 Ipaskmanckoro kopekca Poccuiickort @epepaunu (manee — I'K
P®) TexHMUeCcKMe 3aIICK 1O CUeTaM K/IMEHTOB B OaHKe, COBEpIICHHbIE B YC/IOBUSIX €T0 He-
IUIATeXXEeCIIOCOOHOCTI, Heb3s CUUTATD JIeHbraMM (IeHe>KHBIMY CPefcTBaAMN), OHI He BIEKYT

2 [Onextponnpli pecypcl: //  URL: http://russiaindiabusiness.com/Federal_Law_On_Currency_
Regulation_and_Currency_Control.pdf (zara o6pamenns: 12.09.2017)

* 0630p cynebHoI mpakTnKY BepxoBHoro Cysa Poccniickoit @epepannin. 2016. Ne 4. C. 40 [DnexTpoHHBII
pecypc]: // URL: http://www.vsrf.ru/Show_pdf.php?Id=11201 (zara o6pamenus: 12.09.2017)
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IIPaBOBBIX IIOCTIEHICTBUII B CBA3M € (PAKTIYECKOI HEIIATeXKeCIIOCOOHOCTHIO KPeAUTHOI Opra-
HU3AIVI.

Ecnu 6aHK Ha MOMEHT BHECEHIISI IeHeXKHBIX CPEfICTB Ha CUET SIB/IIETCSI HeIIATeXXeCoco6-
HBIM U He PAcIIOjIaraeT A/Isl VICIIOMHEHNsI 00513aTe/bCTB Iepef KPeANTOPaMU JOCTATOYHBIMI
JIEHeXXHBIMI CPeACTBaMM (ITO MOXET OBITH IOATBEPXK/IEHO, HAIIPMED, BEOMOCTBIO OCTAT-
KOB IIO CYeTaM), TO TOroBOp 6aHKOBCKOTO BK/IaJla He/Ib3s IPU3HATh 3aK/II0YCHHBIM, YTO BJIe-
4eT 3a c000II OTCYTCTBME CTPAXOBOTO C/Iy4as (ec/IM CTpaxoBKa 3aK/II04YajIach BKIAIUNMKOM).
JleHe)XHBIMM CPEfCTBaMU B BUJie JIEKTPOHHO 3aIlJICY O COCTOSIHMM CYeTa ByIafie/iblia Oymer
[IPU3HABATBCSI TONIBKO TAKas 3aIUCh, KOTOpasi OblIa CfielaHa B TO BpeMsi, Korga 6aHK Obut
IUIATeXKECIIOCOOHBIM.

YK P® ncnonpsyeT HOHATIE «IeHEKHbIE CPefiCTBa» 1 OIIPeMe/LeT, YTO OHU MOTYT OBITH
BBIP@YKEHBI B BUJIe MHOCTPAHHOI BaIOThl Wi BamoTel PO Cr. 200.1 YK P raroke ome-
PMpPYeT HOHATIEM «A€HEKHbIIT MHCTPYMEHT», KOTOPO€ COIVIACHO II. 5 IPUMeYaHNsI K JAHHO
CTaTbe O3HAYAET JOPOXKHbIE YEKN, BEeKCerIsl, 4eKu (OaHKOBCKIIE YeKN), a TAKIKe IIeHHbIe GyMarn
B JOKYMEHTapHOI (opMe, YIOCTOBepsiolIyie 00513aTe/IbCTBO IMUTEHTA ([O/DKHUKA) 10 BbI-
IUIaTe JICHeXXHBIX CPelCTB, B KOTOPBIX He YKa3aHO JIMI0, KOTOPOMY OCYIIECTBI/IACTCA TaKas
BBIIUIATA. EMVHCTBEHHBIM JOKYMEHTOM, COlep>KaIuM obliee Ompefie/ieHIe «BalI0Thl», ABJLA-
erca «OK (MK (JICO 4217) 003-97) 014-2000. O61uiepoccuiickuit KnaccupuKaTop BamoT»
(yrB. IlocTanosnennem foccTanmapra Poccyu ot 25.12.2000 Ne 405-cT), ITOCKOIBbKY 0O'beKTOM
knaccuduxanmm O61epOCCHitckoro KinaccudukaTopa BajioT SB/SIOTCSI UMEHHO BaIIOThI —
[leHe>KHBIe eIMHUIIBI CTPAH VM TePPUTOPUIL®.

Moy, BaIOTOM JIA Lie/lell YTOMIOBHOTO 3aKOHONATE/NIbCTBA MOHMMAIOTCS JTEHEKHBIC CpPell-
CTBA B BIJE MHOCTPAHHON MM POCCUIICKOI Ba/IOThI, a TAKXKE [JE€HEXHbIE MHCTPYMEHTHI B
(hopMe TOPOXKHBIX YEKOB, BEKCeIell, 4eKOB (6aHKOBCKMX YEKOB), LIEHHBIX OyMar B JOKYMeH-
TapHOI GOpMe, YIOCTOBEPSIOMINX 06513aTe/IbCTBO IMUTEHTA ([O/DKHIUKA) IIO0 BBIIIJIATE JEHEX-
HBIX CPeJICTB, B KOTOPBIX He YKa3aHO JINII0, KOTOPOMY OCYIeCTB/LAETCS TaKas BBIIUIATA.

COOTBeTCTBEHHO, IPeAMeTOM Ba/IIOTHBIX IIPECTYIUICHNUI, B TOM 4JC/Ie CBA3aHHBIX C Hepe-
narpuanyell JeHeXKHBIX CPeliCTB C TOYKI 3peHNA KaueCTBEHHON XapaKTePUCTUKY AB/IAIOTCA
BJIIOTa U B/IIOTHBIE LIeHHOCTY. Ho, TOMIMO Ka4ecTBEeHHOIT, IpeMeT BaIIOTHBIX IIPeCcTyILIe-
HUI MMEET ¥ KONMIECTBEHHYIO COCTABJIAIOILYIO, KOTOPAs BbIPAXKAeTCsl KOHKPETHONM CYMMOM
B IpMMeYaHuu K cT. 193, a Taxoke B cT. 193.1 Ocobennoit yactu YK P®. OgHako BamoTHbBIE
IIPeCTYIUIEHN 3a4acTyI0 COBEPIIAIOTCA IIOCPEACTBOM I'PXXJAHCKO-IIPABOBBIX MEXaHI3MOB,
T.e. B paMKaX BHEIIHETOPTOBBIX I JPYTUX JOTOBOPOB, CAEIOK 1 1Ip. IIoaTOMY rpaHuIIa MexXy
OTpacC/IAIMM 3aKOHOJJaTeNIbCTBA, IpoBefeHHasa B @3 Ne 173-D3, o HalleMy MHEHUIO, YC/IOBHA.

" CypmebHas IpaKTMKa pasindaeT BaIIOTY JOra U BaaOTy IUlaTexa. [Ipy 9TOM BamoTa IUIaTeXXa Ha
teppuropun Poccuiickoit Pepepanny Bcerfa OyaeT BbIPaXKaTbCs B POCCHIICKMX py6msax. OpHako BamioTa
IO/ITa MOXKET OBITh BBIpa)KeHa B MHOCTPAHHOI BajIIOTe M/IM YCIOBHBIX NEHEXHBIX eIVHUIAX C yKasaHMEM B
JIeHe>KHOM 00513aTe/IbCTBE YCIOBYA, YTO OHO MOJJIOKNT OI/IaTe B py6/IAX B 9KBUBaNeHTHOIT cymMe. Cm.: 11. 27
IMocranosnenns Ilnenyma Bepxosnoro Cyzma PO or 22.11.2016 Ne 54 «O HEKOTOPbIX BOIIPOCAX NPUMEHEHM
obmyx monmoxkeHnit [paxkgarckoro kopekca Poccuiickoit Pepeparn 06 06513aTeIbCTBAX I MX VCIIOTHEHNI |
CIIC Koncynpranrllmoc.

' B Anonnu kpunropamoTa 6utkouH (Bitcoin) HapaBHe ¢ roCyJapCTBEHHBIMM [IeHEKHBIMU 3HAKAMI
TpM3HAHA 3aKOHHBIM TI/IaTeKHBIM CPECTBOM. B ABCTpanmu jaxke B3MMAIOT HAajIOT C BUPTYalTbHBIX BamioT. Cm.:
[Onexrponnsiit pecypc]: // URL: http: //www.coinfox.ru/novosti/zakonodatelstvo/5021-japanese-government-
approves-new-bitcoin-regulations-2 (gara obparenns: 12.09.2017). OgHako Taxas «BaaioTa» He SBJISAETCH
eIMHULEI TOV IV MHOV CTPaHbl MM KaKoi-mu6o tepputopun. HecmoTps Ha 910, B XOpBaTUM U psAfie APYTUX
crpaH (Tanun, IIBeryn) 3asABu/m, 4To He GYAYT HIU 3aIpelaTh, HU perynuposarb 6utkout. CM. moppobuee:
Jleiiba A. PeanbHas 13Hb BUpTyanbHbIX feHer // 9YK-I0puct. 2014. Ne 23. C. 1, 4.
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OCHOBHBIM 06'BEKTOM BA/IIOTHBIX IPECTYIUIEHNIT SIBISIIOTCS OOI[eCTBEHHbIE OTHOLICHNS,
CKJIafbIBaolyecs B cdepe BaTIOTHO-IIPABOBOro pexxuMa Poccyu. [JlaHHBIe OTHOIIEHMA BO3-
HUKAIOT MeX/y YIIOTHOMOYEHHBIM OaHKOM ¥ I0PUIVYECKUM JIMIIOM U CBSI3aHBI C BO3Bpallje-
HIEM Ba/TIOTHBIX LICHHOCTEN Ha POCCUIICKYIO TepPUTOPHIO .

OOBEKTBHYIO CTOPOHY BA/IIOTHOTO IIPECTYIIEHNsI COCTAB/ISIET HEBO3BPALEHE B KPYII-
HOM pasMepe 13-3a TPaHNUIbl PYKOBOJWUTEIEM OPTraHU3alI CPEJICTB B BAIIOTE, IOJIEKALIIX
B COOTBETCTBUY C POCCUIICKIM 3aKOHOATE/IbCTBOM 003aTe/IbHOMY ITepedlC/IeHNIO Ha CUeTa
B yIIO/THOMOYEHHBII 6aHK.

Cy0peKTOM BAIIOTHOTO IPECTYIUIEHMs 110 OOILeMy IIPaBUITy SIB/LIETCS PYKOBORUTENb
OpraHm3aluy, He BO3BPATYUBIINIT 13-3a TPAHUIBI MHOCTPAHHYIO BamoTy. CyObeKTaMu Ipe-
CTyIUIeHMs, IpegycMoTpeHHoro cT. 193 YK PO, taxxe MOryT OBbITH MHBIE IpeCTaBUTENIN
OpraHm3anuii, KOTOpble HaJe/leHbl IIOTHOMOYMAMHA 110 YICHOTHEHUIO TPeOOBaHMIl BaIFOTHOTO
3aKOHOmaTenbCcTBa. bomee Toro, orBeTCTBEHHOCTH 110 CT. 193 YK P® MokeT mmoHecT 1 MHIM-
BIUIya/IbHBII IpefIIpUHNMATeNb' .

CyODbeKTUBHOI CTOPOHON Ba/IIOTHOTO MPECTYIUICHNUA BBICTYIIAET IPAMOIL YMBICETI, II0-
CKOJIbKY CyO'BEKT OCO3HABAJI, YTO He BO3BPAI[AeT MHOCTPAHHYIO BAIIOTY, U JKeJIal 9TOro".

ITpu 3TOM CrIeAyeT OTMETITb, YTO TAKOI 00S3aHHOCTH IO BO3BPATY CPEACTB 13-3a pybHexa
Ha CETOJNHALIHMI IeHb B CTPaHaX C Pa3BUTONM PHIHOYHOV 5KOHOMMKOI He cymecTByeT. Ha-
IIPOTVB, COBPEMEHHbIE CTPAHbI CTPEMATCA CAE/IaTh ABIDKEHIE KalliTala CBOOONHBIM. B aToM
CMBIC/Ie MHTepeceH onbIT Kuras.

BnepBble MHOCTpaHHasA Ba/lOTa B KUTAICKOM 3aKOHOJATE/IbCTBE yoMMHanach B ITocra-
HOBJIEHUI 00 yCU/IeHUY HAaKa3aHNUI JINLI, COBEPIINBIINX CEPbe3HbIe 9KOHOMIYIECKIIE TIPECTY-
mwrenns (1982). OgHako nsMeHeHMs1 B YTOJOBHBIN KOJEKC He BHOCMINCH 40 1988 roga, Kor-
Jla He3aKOHHOE pasMellleHIie MIHOCTPAHHOI BA/IIOTHL 3a TPAHUIell ObIIO KPUMIHAIN30BAHO.
B cT1. 190 YK Kuras roBopurcs, 4To mobas rocygapcTBeHHas KOMITAHVA, IPeIpuATAe NN
moboe [pyroe rocyfapcTBEHHOE MOfipasfieieH e, KOTOPOe BBIBO3UT MHOCTPAHHYIO BATIOTY
VU HE3aKOHHO IIePEBOANT MHOCTPAHHYIO BAIIOTY B JIIOOBIE APYTME CTPAHbI, HO/DKHO OBITH
omrpadoBaHo, a JMIjA, KOTOpPble HAXOIATCSA B HENOCPeNCTBEHHOM IIONYMHEHNMN, M Apyrue
JNIa, KOTOpble HEIIOCPEACTBEHHO HeCYT OTBETCTBEHHOCTD 3a IIPECTYIUICHNE, JO/DKHDI ObITh
IIPUTOBOPEHBI K JIMIIEHNIO CBOOOABI Ha CPOK He OoJiee IIATH JIeT WIM YTOJIOBHOMY 3afepiKa-
HIIO, €CTIM 9TO TIOBJIEK/IO CEPbe3HbIe TOCIENCTBUA.

Ceropnsa YK Kuras BKII0O9aeT 1 HEKOTOpbIE ApPyTVe BBl BaMIOTHBIX IPECTYIUICHNIA, a
UMeHHO (abCrUKAINIO BaTIOTHL U OA/ENKY IeHHbIX Oymar. Hampumep, npenycmarpusa-
IOTCA PasNIMYHble HAKa3aHMA 3a CIAEeNYIOLe IPeCTYIHbIe JeiCTBYA: MOJIENKY VA U3MEHe-
HII€ ICIIO/Ib3yeMOlT B HACTOsIIIee BPeMs MOHETBI, 6yMaXKHOIT KYITIOPBI /1M GAHKHOTBI C [Je/IbI0
pacrpocTpaHeHs; BBeieHne B 060POT MOAeNbHOI WM M3MEHEHHO MOHETBI, G6yMaXKHbIX

' Konopam E.H. IIpaBonapyuenus B ¢punancoBoit cepe Poccun. Yrpo3sl GprHaHCOBOI 6€30I1aCHOCTI I
myTy npoTuBopeicTeus. M., 2014. 928 c.

17 YVomHOMO4YeHHBIMY GaHKaMIL SIBISIIOTCS KPEAUTHBIE OPTAHM3ALI, KOTOPbIE CO3[aHbl B COOTBETCTBII
C 3aKOHOJaTeNbCTBOM P® 11 Ha OCHOBAHMM JIMIIEH3MU MMEIOT IIPAaBO OCYIIECTB/IATD OIEPALVN C MHOCTPAHHOM
BaJTIOTOIA.

'8 Tax, IIpoMbIIUIeHHBI pajtoHHbI1 cyp CraBponona ocymwt 1o 4. 1 c¢r. 193 YK P® unpusuayanpHoro
[IpeANpUHMIMATeIsI, KOTOPbIl He obecrmedms MOCTYIUIEHMs B IIOTHOM OObeMe BalIOTHON BBIPYYKM IIO
BHEIIHETOPIOBbIM KOHTpaKTaM (mpurosop ot 09.12.2016 o memny 1-857/2016). Cm. moppo6Hee: /Lackano A.H.
Cy0beKT BalTIOTHBIX IIpecTyIUieHnii // YromoBHblii mporecc. Ne 9. C. 44-50.

¥ Tayxman J1.]]., Maxcumos C.B. YronoBHO-1IpaBoBas oXpaHa GMHAHCOBOIT Cpe/Ibl: HOBBIE BUJIbI IPECTYII-
JIEHUIT U UX KBanmbm(auMH. M., 1995. 96 c.
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KYIIIOp Wwin OAHKHOT WM MX XPAaHEHIE VI [EePEBO3KY C IIe/IbI0 PACIPOCTPAHEHNS]; YMEHb-
IIIeHVIe BeCa MOHETBHI C L[e/IbI0 PACIIPOCTPaHEeHsI; 00palileHie MOHETHI C IOHVDKEHHBIM BECOM
MU €€ XpaHEeHMe WK IIEPEBO3KY C Le/IbI0 PACIPOCTPAaHEHNS; USTOTOB/IEHNE, TOCTABKA MU
IIO/Iy4Y€HNe MHCTPYMEHTA WIM MaTepuajsa ¢ HaMePEeHMeM MCIIONIb30BaTh €ro i IOAMENIKI
VI USMEHECHU A I/ICHOHbByEMOﬁI B HaCTOALIIEE BpEMA MOHETHI, 6YMa>KHI)IX KYHIOp 149)878 6aHKHOT
VIJIN X MICIIO/Ib3OBaHME /1A YMeHI)IJ_IeHI/IH Beca 06pa1ua10me17{c5{ B HaCTOAIIEE BpEMA MOHETBHI.

HecomHuenHo, onbIT Kuras Taxke MHTepeceH U3-3a ero HOBOW IE€HEXHO-KPEAVTHOMN I10-
JUTUKM, KacaIoUIelics OTHOIIEHMII ¢ APYrMMuU cTpaHamu. Tak, Mexpy Poccmeit m KHP cy-
IIeCTBYeT COITIALIEH)MEe O B3aMMHBIX pacdeTax B HaluoHaabHBIX BamoTax (RUB/CNY) 6es
ucnonb3oBannA powtapa CIIIA B xadecTBe Ba/lIOTHI IepeBofa (3akarodeHo B 2011 ropy u
nopTBepXKAeHo B 2014 roxy). OnHAKO OCTaeTcsAs MHOIO BOIPOCOB, KOTOPbIE IPENCTOUT pe-
MINTh CTOpPOHaM cornamenus, n gomwmap CHIA mo-npexHeMy HaXOfUTCA B IPHOPUTETE BO
MHOTIMX KOHTpPaKTax M€>K11y pOCCI/H/UICKI/IMI/I Y KUTAMICKUMU KOMITAaHUSMU U T.O. Ho YKaSaHHa}I
TEH[IEHIM B JeHe)KHON monnTuke Kuras, KOHEYHO, He MOYKET He IIOB/IMATh Ha rn06aanyIO
3KOHOMIUKY.

CoBpeMeHHbBIE MeX/IyHApPOZIHbIE IIPOIECCHl OKA3bIBAIOT Cepbe3HOe BO3MEICTBME Ha pas-
BUTHUE MI/[pOBOI7[ 9KOHOMIMKN, a pEIICHNA B SKOHOMMKE OTHE/IbHBIX CTPaH, HE3ABMCUMO OT X
THUIIA, CKa3bIBAKTCA Ha 39KOHOMIIKE npyrmx I‘OCYILapCTB I Ha 06IIH/IX TEHAEHINAX MPOBOTO
PasBuUTHsI. DTUM OIpeRessieTcsl IOTPeOHOCTh B pa3paboTKe OOIMX MEXAaHU3MOB IIPOTUBO-
II€I7[CTBI/I}I Ba/IIOTHBIM HpeCTYHHeHI/IHM. 310 0C066HHO BaXHO B CBA3MU C ITOABJICHUEM U IIOHy—
anmsaumei{ BMpTyaIIbHOﬁ Ba/IIOTBI ,ZIPYI‘I/IX COBPEMEHHDBIX NEHEXKHDBIX cypporaTOB.

CoBpeMeHHble Npo6sieMbl BaJIlOTHOIO peryinpoBaHus

[ToMVMO JJOKTPMHAIBHBIX IPOG/IeM BBIABICHNA, PACCIEOBAHNA U TpecedeHNs BaJoT-
HBIX TIPECTYIUIEHNIT 3a HepelaTpUaluIio JEeHeKHbIX CPefCTB 13-3a pybexa, CyIecTByeT He-
OIIpe/ie/IeHHOCTh B PETYIMPOBAHNY OTHOLIEHNII, CBA3aHHBIX C MICIIO/Ib30BAHMEM BUPTYaslb-
HOJ Ba/IIOTBI BO B3aMMHBIX pacyeTax. C y4eToM aKTya/JIbHOCTU ITPOTUBOJENCTBISA BaTIOTHBIM
IpecTyIieHrAM B MapTe 2016 I. pacopsbxeHreM [eHepanbHoro mpokypopa Poccun cdop-
MMpOBaHa paboyas IpyIa Mo BOIPOCaM BO3BpaTa 13-3a pyOeska aKTMBOB, ITONTYYEHHBIX B pe-
3y/bTaTe KOPPYILMOHHBIX TpaBoHapylieHnit. OCHOBHOII ee 3ajjadell ABIAETCA OPTaHMU3AINA
B3aMMOJIEVICTBUSA C KOMIIETEHTHBIMI POCCUIICKVIMMU 1 3apyOeXXHBIMI OpraHaMI IO BOIIPOCaM
BO3BpaTa aKTVMBOB, OMY4eHHBIX B Pe3y/IbTaTe KOPPYIIMOHHOI leATenbHOCTH. KpoMe Toro,
Ha 6ase [eHmpokyparypbl obecrieunBaercsa QpyHKIMOHMpoBaHMe HaloHaIbHOrO KOHTAKT-
Horo nyHKTa (HKII), KoTopblit Ip13BaH 3aHNMAThCsA BBIABICHNEM, apeCTOM, KOH(UCKaImeit
U BO3BpallleHMEeM TaK/X aKTMBOB II0 MEX/[YHaPOJHBIM KaHamaM>.

Baxxno ormetutb, yTo HKII cosgaBancs nmo npepnoxennio MyHICTEPCTBA MHOCTPAHHBIX
men Poccun B pamkax peammsanuy Konsennyu OOH nporus xoppynuuu (npunsra IeHe-
panbHoit Accambneeirt OOH 31.10.2003) u ¢ yueToMm ¢yHkumii [ennpoxypatypsl Poccun no
KOOPAVHAIINY 60PbObI ¢ KOPPYIIIME U COTPYTHMYECTBY C MHOCTPAHHBIMY TOCYapCTBaMU
B cepe MpaBOBOIT IIOMOIIY TTO YTOMTOBHBIM JieflaM, B TOM YJC/Ie B BO3BpaTe aKTUBOB, IIONTY-
YEeHHBIX OT IpecTynHoll feAatenbHocTH. IIpn cospanum HKII yutensr pexomenganun Mex-
IpaBUTENbCTBEHHOI pabodell TPYIIBI OTKPBITOTO COCTAaBa IO BO3BPAIIEHUIO aKTVMBOB, Y-
pexpenHoit Kondepenuneit rocynapcrs-yuactarko Kousennnn OOH npoTus koppyniui,
o Heobxonumocty HKII 1 06pasoBaHus eyHON CeTH TaKUX MYHKTOB. B 3acemanmaAx yxa-

2 URL: https://rns.online/economy/Genprokuratura-sozdala-spetsgruppu-po-vozvratu-zarubezhnih-
aktivov-korruptsionerov-2016-03-28/ (mara obpaenns: 12.09.2017)
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3aHHOI MeXIIpaBUTE/IbCTBEHHOI pabodell IPYIIIbI IPUHMMAIOT yYacTe COTPYSHUKY [eH-
MpoKypaTypsl PO.

Llemecoo6pasuocts mesitenproctn HKIT 3akmouaercst B obecriedeHny Hanbosee omnepa-
TUBHOIO ¥ 3¢ (}EeKTVBHOrO B3aMMOJENCTBMA C KOMIICTEHTHBIMM OpPTraHaMM MHOCTPaHHBIX
TOCYHapCTB B BOIPOCaX PO3BICKA, KOH(UCKALUY M BO3BpaTa aKTMBOB. Takye KOHTaKTHbBIE
ITyHKTBI MIO3BOMIAIOT PelIaTh TEKYIIVe BOIPOCHI COTPYJHNYECTBA, B TOM YMC/Ie CBA3aHHBIE C
COCTaBJIEHMEM M VICIIOJTHEHVEM 3aIIpOcoB O MpaBosoil nomouiy. Oynknmonnposanne HKII
IIPU3BAHO IOBBICUTD 3G GEKTUBHOCTD KOHTPOJIA M Hai30pa 3a COOMOIeHeM HOPM POCCUIL-
CKOT'0 3aKOHOJIaTe/IbCTBA B c(epe BaIIOTHOTO perynuposanus. IIpn atom onbit Poccyn B naH-
HOIT chepe MOXKeT OBITh MHTepeceH XOpBaTuiL, HOCKO/IbKY HAIIM TOCYAAPCTBA IPOBO3I/IAIIA-
IOT €[JMHbIE IIe/IMl MOHETaPHO MONUTUKN.

Oco6y10 aKTya/IbHOCTb NAHHOE YTBEP)K/EHIE MONTY4aeT B CBA3M C PACIPOCTPAHEHUEM
KPUOTOBAMIOTHL. Kak MBI BUIMM Ha CXeMe, KallMTAAM3alysa BUPTYa/lbHBIX BaIOT CETOfIHA
npesbimaet 180 mipp. gon. CIIIA n mpofo/mkaet pacTu.
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Puyc. 1. Kanuranmmsanys BUPTyaJIbHBIX TeHEeKHBIX Cypporatos (B mipg. gojr. CIIIA)

ITokasaTenbHO B CBA3U € 9TUM cobbiTie 17 utons 2016 roxa, Korga Y IO/Ib30BATeNel KPUII-
toBamoTel Ethereum (anamora Bitcoin) ncuesnu us obpaieHus B o611eil CIOKHOCTI OKOJIO
50 mnH. gon. CHIA. XoTs ¢ BHEIIHel CTOPOHBI JAaHHBII IIPOEKT, Ka3anoch, ObUT MjeaneH, —
pacrpefieNieHHble CCTEMBI 3JIEKTPOHHBIX IeHET HEBO3MOXKHO B37I0MaTh. IloaTOMy monb3oBa-
Te/V CIIOKOJHO BK/IAJIbIBA/IN CPE/ICTBA, a B3aMeH II0/Ty4Yay TaK Ha3bIBaeMble TOKEHBI, C TOMO-
IIBI0 KOTOPBIX FOJIOCOBA/IM 3 TO, Kya MIHBECTUPOBATh OOIUIT KaIlMTal, — IpefIIoaraeMas
HPI/I6I)UIb OOJ/IDKHa 6I)I}Ia pacnpenenmbca Me>1<11y y‘IaCTHI/IKaMI/I VIHNIIMATVBDBI. OIIHaKO OEeHbIU
HEOXXIJJAHHO OKa3bIBa/lVCh Ha CYETY Y OJHOTO M3 yYaCTHMKOB IPOEKTA, KOTOPBIVl He MOT Ha
HUX IIPaBOMEPHO IIPETeHI0BATh, HO IIPU 9TOM YCTIOBUIT KOHTpaKTa OH He Hapymas. Ecim 6bt
3TO NMPOM3OIIIO B PEAIBHOM MUpE, OIb30BATENN MOIIN ObI 0OPATUTBCA B CYf MO0 OCIo-
pI/ITI) YCHOBI/IH KOHTpaKTa, CBA3aTbCA C 6aHKOM n HOHpOCI/ITb 3a6HOKI/Ip0BaTb CUeT. HO OaHHbIC
CO6I)ITI/I$[ HpOI/ICXOHI/IIII/I B MHTepHeTe, BJIOJKE€HHbBIC NE€HbI'M MCYNCIIANNUCH HE B JIOIUIaan, aB
eIVMHUIIAX pacIpefeneHHoN KpuntoBamoTel Ethereum — «adupax».

ITpu aTOM caM KOHTPAaKT HOCWJI MHHOBALMOHHBII XapaKTep — IMpeAcTaB/sil coboit Ma-
IIMHHBII KOJ, KOTOPBIII HEBO3MOXKHO OBIIO M3MEHNTD, HE PA3PYIINB BCIO CUCTEMY, T.€. ObII
HpeI[CTaBIIeH nporpaMMoﬁ, BI/I3I/IPyIOHI€I7[ BBIIIO/THEHIIE BCEX HpaBI/IH CUCTEMBbI HpI/I COBepIHe-
Huy Tpansakumu®'. OCoOeHHBIM ABJIAIOCH U TO, YTO HEVICTBYA IO 3JIeKTPOHHOMY KOHTpPAK-

21

[Onexrponnsiit pecypc]: // URL: https://lenta.ru/articles/2016/09/03/ethereum/ (maTa obpaiieHus:
12.09.2017)
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Ty COBepIIANN KOMIIBIOTEPHIL. II09TOMY €ro MpakTUIecKu HeBO3MOXXHO ObIIO HAPYLINTD, OT-
MEHNUTH WM O0OIITH, a €C/IN ero YYaCTHYUK XOTeJI BBIVITI M3 OPTaHU3ALUY, TO AJIsI BO3BpaTa
BJIOXKCHHBIX JIeHeI' CO3[aBajlach NOYEepHsASA OpraHU3alls, Kyfa IepeBOVINCh CPefCTBa U3
OCHOBHOIL. Kak BBIACHWIOCH II03)Ke, B pe3y/IbTaTe OIIMOKY B MAIITHHOM KOJie 9Ty OIIePaIiVIo
MO>KHO HOBTOPSITH 6€CUICTIEHHOE MHOXKECTBO Pas, Y€M 1 BOCIIO/b30BAJICS 3/I0YMBIIITIEHHIIK.
3a KOPOTKOe BpeMs OH IIepeBeI B CBOIO IOYEPHIO OPTaHM3ALNI0 CyMMY, PaBHYIO IIPYIMEpPHO
50 mH. gon. CHIA. ITpyyem 3Tu BeHbIV BEPHYTh 0OPATHO MOT TOJIBKO CaM 3/I0yMBIIIIEHHUK,
HO 9TOTO JHe/IaTh OH He cOOMpascs, NOCKOIbKY (OpMaTbHO He HapYLIMI YCIOBUI KOHTpPAaK-
Ta. B uTOre 0kas3anmoch, YTO MHBIM YYaCTHUKAM IIPOEKTA B CJIOKUBIIENCSA CUTYallUU HEKOMY
IIpebAB/IATD IPeTEH3NIT M He K KOMY 00paIlaThcs 3a 3alUTOI CBOMX IpaB. CTaIo 04eBUIHO,
YTO MCIIO/Ib30BAHIE OPTAHU3ALNOHHO-IPABOBBIX CPEACTB A/ISI IIPERYIPEXX/EHIsI ITOTO0OHBIX
cuTyanuit 6osee 4eM aKTyasIbHO, a IIPaBIJIa, yCTaHAB/IMBaeMble C IIOMOIIBI0 CAMOVCIIOHAIO-
IMXCS MHTE/UIeKTyaIbHbIX KOHTPAKTOB U JeLleHTPaTN30BaAHHBIX (aBTOHOMHBIX) JJOTOBOPOB,
cpabaTbIBAIOT He BCer/a. BeposTHO, IMPOKOe UCIIONIb30BAHIE 9TO HOBOI iel{eHTPa/IN30BaH-
HOJI TeXHOJIOTMY IIPUBEMieT K PacIIMPEHNII0 HOBOTO MHOXKecTBa 3aKoHOB (Lex Cryptographia),
KOTOpBIe JO/DKHBI OYYT OIpefe/ATh IOPALOK UCIIONb30BaHA TaKMX IpaBIL. OCOOEHHOCTD
TAaKIX 3aKOHOB, BEPOSITHEE BCETO, OY/IeT OMPeRe/sITHCS TeM, YTO LIeHTPAIM30BAHHbIE OPTAHBI
B/IacTU (IPaBUTE/IbCTBEHHBIC YUPEXK/CHNUA I KPYIIHble MHOTOHAIVIOHA/IbHBIC KOPIIOPAIIVN)
MOTYT HOTEPATDH CIIOCOOHOCTb KOHTPOIMPOBATh 1 POPMUPOBATH [EeATETbHOCTb pa3pO3HEH-
HbBIX NI,

9T0 ompenensieT HEOOXOAUMOCTb COCPEFOTOUNT BHIMAHNE HA TOM, KaK Pery/IpoBaTh I
kak ¢popMupoBarth cos3faHme (pa3BepThIBaHNE) HOBBIX /leLlleHTPaTN30BaHHBIX OpraHU3aIuii,
a TakoKe Ha TOM, KaK IIPYMEHATD FOCYAapCTBeHHbIe IpaBIIa O0PbObI C OTMBIBAHMEM JCHET B
Bitcoin ¥ aHaTOTMYHBIX BUPTYaabHBIX BaMIOTaX>.

Vcnonp3oBaHue NUQPOBOIL BATIOTHI, Cy>Kas OTHOLIEHVSA MEXHY IpaKaHaMM M LeH-
Tpa/JIbHBIMY OaHKaMU U YCTpaHAA HEOOXONUMOCTDb JICIIO3UTOB B KOMMEPYeCKMX OaHKaXx,
MOXKET MMeTb ITy0OKMe IOCTIeACTBIUS /sl GAHKOBCKOI CHCTeMBI. B wacTHOCTH, Aep)kaTenn
KPUIITOB/IIOTBL MOTIYT 3aMEHUTb TPAJIMIVOHHBIX aKI[IOHEPOB, KOTOpbIe 3aTeM MOTIyT Ha-
3HAYUTD WICHOB PYKOBOZAIIETO OPraHa, MOZOOHBIX COBETY JUPEKTOPOB. DTOT PYKOBOMAIINI
OpraH MOXKeT I0JIOCOBAThb, YTOOBI BBIIATh BAJIIOTY IeP>KATe/II0 CYeTa, KOTOPBII 3aTeM MOXKET
IeJICTBOBATb aHA/IOIMYHO IJTABHOMY (GMHAHCOBOMY AMPEKTOPY — BBIIUIAYMBATH 3apIIaTy Py-
KOBOJITE/LAIM, COTPYIHUKAM M JUpeKTopam™.

ITpu 5TOM aHOHMMHOCTb B TexHOomornu blockchain coxpanena, HecMOTps Ha IIO CyTI Bed-
HOe XpaHeHue MHGOPMALINY O LEIHBIX LeIsIX I ee PACTYIUIT Pa3Mep, pabOTarOLit IPOTHB
aHoHuMHocTn?. Obecredenne s¢pekTnBHOrO yupasenns rexuonorvsmu blockchain n «ym-

2 Wright A., De Filippi P. Decentralized Blockchain Technology and the Rise of Lex Cryptographia
[9nexTponnsit pecypc]: // URL: https://ssrn.com/abstract=2580664 (rata o6pamenns: 12.09.2017)

» Bryans D. Bitcoin and Money Laundering: Mining for an Effective Solution // Indiana Law Journal. 2014.
N 89. P. 441-472 [9nexrponHnsit pecypc]: // URL: https: // ssrn.com/abstract=2317990 (nata o6pareHus:
12.09.2017)

** Leonhard R. Corporate Governance on Ethereum’s Blockchain [9nexrponnsiit pecypc]: // URL: https://
ssrn.com/abstract=2977522 (gara o6pamenns: 12.09.2017); Raskin M., Yermack D. Op. cit.

» B [OKTpMHe 4acTO 06paIaloT BHUMAHME HA TO, KAK OMTKOMH MOXKET MCIIONb30BAThCA B HE3aKOHHBIX
nenAx: «BbI3pIBaeT OIaceHye TeXHOJOTMA aHOHMMHOCTM, KOTOpas II03BO/sAeT Oe3HaKa3aHHO Ipuobperarh
3aInpeleHHble TOBapbl, 0€CKOHTPONILHO OCYLIECTB/IATh TPAH3AKIMM MEK/TY CTPAaHAMM, OTMBIBATD JIeHEXKHbIE
cpefcTBa M (UHAHCHMPOBATH TEPPOPU3M. BUTKOMH OBIT OOBIYHBIM CpPEJCTBOM pACcYeTOB 3a TOPTOBIIIO
HeJIeTabHBIMI TOBapaM (CKaXkKeM, HapKOTHKaMI, TIOPHOTpadumel 1y opy Knem) Ha CTielaTbHbIX TOPTOBBIX
IJIOIAIKaX B ceTu VIHTepHeT, HalpuMep, TaKOM, KaK IedyanbHO usBecTHbil «lllenkospiit myTb». C mpyroi
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HBIMI» KOHTPAKTaMU IMeeT BaKHOe 3HaYeH e /151 00eCIiedeH s eTo JaIbHellIIerl 9BOIOL M.
OCHOBBIBasICh Ha MaTeMaTUYECKNX IPUHIINIIAX, JIEXKAILINX B OCHOBE PACIIONIOKEHNUs O/I0KOB,
yKe IIpefjIaraeTcs aJIbTePHATMBHBIN IOAXOM K CYLIECTBYIOLIEN IOPUANYECKON IMpaKTIKe™.
IT0 TaK HasbpIBaeMas paclpeleneHHas IPUCAUKIUA — I1aTGopma ¢ OTKPHITHIM MCXOLHBIM
KOJIOM, UCIIONIb3yeMas [Tl pa3yMHOTO pa3pelleHns CIIOPOB 110 KOHTpakTaM. OHa MO3BOJIAET
I10/Ib30BATE/IAM, YIACTBYIOLUM B KPUIITO-OM3Hece, U30eKaTh IIOCPEIHIYECTBA, CBA3AHHDIX C
9TUM TPaH3aKIMOHHBIX U3JIEePXKeK 1 BO3MOXKHBIX KOH(QIMKTOB.

ITo HameMy MHEHMIO, KPUIITOBAMIOTA SBJIAETCA AKTVBOM, KOTOPbIN ITO3BOMIAET YIACTHU-
KaM TPaXJAHCKOTO 060pOTa Ha JOOPOBOIBHOI OCHOBE PACCMATPUBATD TOKEHBI B KAa4eCTBe
«JACTHBIX JIEHET» M C YIeTOM BCeX PMCKOB BCTYIATb B COOTBETCTBYIONIVE OTHOMIECHMS, U3-
Gerast IIOCPEHNYECTBA I CBSI3AHHBIX C 9TUM U3JepkeK. OIHAKO C TOYKY 3PEHNsT MHTEPECOB
TOCyfapCTBa CYMTaeM IIPAaBIILHBIMI IIO3MIINY, BbICKa3aHHble MMHKOMCBA3Y 1 MuHbMHOM
B OKTAOpe 2017 T., YTO «IO/DKEH OBITh YCTAHOBJICH TOCKOHTPOJIb 38 SMIUCCYEN ... KPUIITO-
MHCTPYMEHTa», a TaKXe, 4T0 B PO He06X0AUMO BHEPATD «HAIVIOHAIbHYIO KPUITOBAJIIOTY
[xpunTopy6ns. — O.C., [J.I1.], a He meHe>XHbIe CypporaTbl». Takoll IOAXON ABIAETCA HaM-
6o7lee B3BEIIEHHBIM B PAMKaX HEJIOCTATOYHOrO IMPABOBOTO PErYINMPOBAHMS 060POTA KPUII-
TOBAJIIOTBI C TOUKM 3pEHMS NMPeRyHpexXJeHnsa KPMMWHOTEHHBIX HOC/IeNCTBUII ee MIMPOKOTO
MCIIO/Ib30BAHMS .

BbiBOAbI

CoBpeMeHHbIe MeXIyHapOHbIe IIPOLIeCCHl OKA3bIBAIOT TAKOE CMIbHOE BIMAHME Ha MM-
POBYIO 9KOHOMMKY, YTO PeIIeHNA B 9KOHOMMKE OT/IebHBIX CTPaH, He3aBUCUMO OT MX THIIA,
TaK JWIN VMHaYe BIMAIOT Ha PasBUTHE APYIUX TOCYAAPCTB, a TAKXKe Ha OOIIYI0 TEHIECHLNIO
muposoro pasputus. EIIb ceifyac HaXofMTCA Ha TPaHM OTKa3a OT CBEPXMATKON JHeHEXKHO-
KPEIMTHOI MONUTYUKY B HAIIPAB/IEHMM HENTPANbHON U Jjajiee TOTOBUTCA K YXKeCTOUEHUIO.
[Tockombky ELID »xecTKo npupiep>KuBaeTcs TapreTMpOBaHusA MHIALNY, a TOPTOBbIil 11 61071
JKETHBII 6a/TaHC JaBHO Y>Ke CIIOKMIICS B MO/IB3Y €BPO, JUCHMUIUIMHA B MOHETAPHOI MOMUTHKE
crioco6Ha 06epHYThCsA HOBBIM MHOTOJIETHUM TPEHIOM K YKpPeIIeHMIo eBpo. 1 mocTyokenns

CTOPOHDI, BBUJY IICEBJJO-aHOHUMHOIO XapaKTepa TAKOM «BaIIOThI», PO3BICK IPECTYIHUKOB OCYIIECTBUM,
YTO NPOJEMOHCTPUPOBAHO B XOfe Npecedenus pesaTenbHocTy «lllenkosoro myTu» B 2013 rogy u yronoBHoro
mmpec/ieffoBaHus ero ocHosarenei» (Polasik M., Piotrowska A.,Wisniewski T., Kotkowski R., Lightfoot G. Price
Fluctuations and the Use of Bitcoin: An Empirical Inquiry [9nexrpounsusiit pecypc]: // URL: https://ssrn.com/
abstract=2516754 (nara obpamenns: 12.09.2017)). HegaBHo Bo ®@paHumu ObII0 IPUMEHEHO 3aKOHOJATENbHOE
HOBIIECTBO. MuHMCTp GMHAHCOB OMy6IMKOBA JOK/IAM BELOMCTBA MO JAHHON mpobmeme. «XOTsS MUHMUCTP
yKasaj Ha OTCYTCTBME KaKUX-TMOO yrpos (pMHAHCOBOMY PBIHKY TOCYJApCTBa CO CTOPOHBI OMTKOMHA,
6BUIO TTPM3HAHO, YTO HEOOXOAVMMO HANTH pelleHye JAHHOM IPO6IeMbl BBUIY NMPECTYIHBIX AENCTBUI 1
MOIIeHHIYeCTBa. BO MHOrOM BO3HMKHOBEHMIO TPO6/IEMbI CIOCOOCTBYET AaHOHMMHBII XapaKTep IIPOBOAUMBIX
TPaH3aKI[Wil, KOTOPBIIT TO3BO/ISAET 136€raTh YIUIAThl HA/IOTOB, @ TAK)Ke CIIOCOOCTBYET OTMBIBAHMIO IEHEXKHBIX
cpenctB. Muunctp ¢unancoB OpaHIMU NPeIOKUL: OrPAHNYNTD AHOHMMHOCTD HOCPEICTBOM HPUBA3KM
perncTpanuy MHTEPHET-aKKayHTa K JMYHOCTH; YCTAaHOBUTb HAJIOTOBOE PETyIMPOBaHME KPUIITOBATIOTEI;
YCTaHOBUTD elMHBIe 1 EBPOIIBI CTaH[APTHI ONpefieieH s Hajlora Ha 06aB/IeHHYI0 CTOMMOCTD; CO3JIaTh B
EBporte ceTb 06MeHHBIX ITYHKTOB /I 00MeHa KPUIITOBATIOT Ha eBpo u obpatHo» (Guadamuz A., Marsden C.
Bitcoin: The Wrong Implementation of the Right Idea at the Right Time. June 18, 2014 [OneKTpOHHBII
pecypcl: // URL: https://ssrn.com/abstract=2526736 (gara obpamenns: 12.09.2017)

% Kaal W., Calcaterra C. Crypto Transaction Dispute Resolution. June 26, 2017 [9nexTponHslit pecypc]: //
URL: https://ssrn.com/abstract=2992962 (gara o6pamenns: 12.09.2017)

77 [Onexrpounsiit pecypcl: // URL: https://www.vedomosti.ru/economics/articles/2017/10/18/738302-
vlasti-predlozhit-kriptorubl (gara o6pamenns: 17.11.2017)
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9TOII Lie/I HeO0OXOMMO He TOIbKO IPOaHaMIN3MPOBaTh (EHOMEH BaTIOTHBIX IPECTYIIEHNI
Y USYYNUTH OIBIT OOPBOBI € IeHEKHO-KPEJUTHBIMI IIPECTYIVICHUAMY B IPYIUX CTPaHaX, HO
U OLICHUTDH OOLIMe MeXaHM3MbI 60OPbOBI C BaMIOTHBIMI NPECTYIUICHUAMM, HECMOTPS Ha TUI
9KOHOMMKM TOV VIV MHOM CTPaHBbI.

MBI [TOTTHOCTBIO COTJIACHBI C TEM, YTO «Pa3BUTIE OAaHKOB, B TOM YICIEe paciinpeHne chepsl
UX JIeATETbHOCTH U COflepKaHNsA MPeloCTABIIAEMBIX YCIYT B ONIPefle/IeHHON CTeIeH! TTOBINA-
710 Ha pa3pabOTKy METOOB I TEXHVIKV OTMBIBAHYI JieHeT 1 Bce 60riee 1 Gotee O3BOJIACT OCY-
I[eCTBIATh (PUHAHCHMpOBaHMe TeppopusMa»®. IlocrenHee TpebyeT COBpEMEHHOIO HAyYHOI'O
HOHVMAaHMs BUPTYaIbHOI BaIIOTBL U JEHEXXHOTO 000POTa, a TaK>Ke HOBBIX IIPAKTUYECKUX
MOAXOMOB. B 9T0II cTaThe MBI M3NOXKWIN JUIIb HEKOTOPbIE TeOpeTUYeCKe U MpaKTUIecKne
aCIeKTBI BAIIOTHOTO 06opoTa. [lampHernit aHanmu3 JaHHOI cepbl OTHOLIEHWIT HECOMHEHHO
MHTEpeCceH C TOYKM 3peHNsA YTOIOBHOTO M YrOMOBHO-IIPOLIECCYa/IbHOTO IIPaBa, a TaKXKe UC-
MIO/Tb30BAHNA BUPTYAIbHBIX BATIOT B 9KOHOMUKe Kak Poccun, Tak n gpyrux crpas. Tecnoe
B3aMMOJIEIICTBYE MEX[Y FOCYHAapCTBAMU ABJLAETCS HEOOXORMMBIM YCIOBMEM LA JOCTIIKe-
HUA ycIexa.
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Abstract

At the international level, uncertainty still remains over the issues of currency and legal responsibility,
which is largely due to various legal regulations. Beginning with 2018, the European Union will bring
into force new rules for calculating the liquidity of banks and the ratio of borrowed funds and assets
that change its monetary policy. Not everyone is happy with the new rules. Several large French
banks even have appealed to the European Court of Justice for a change in the rules. According to
statements by financial analysts, the European Central Bank is on the verge of abandoning the ultra-
soft monetary policy in the direction of neutral and is further preparing for tightening it. In most cases,
companies that carry out foreign economic activity violate currency legislation. At the same time, civil
measures may not be sufficient to protect the normal functioning and development of the domestic
foreign exchange market. For this reason, the laws of the Russian Federation provide for liability
for non-repatriation of funds. However, not all countries today establish this kind of responsibility.
Meanwhile, due to the revival of the idea of private money in the form of cryptocurrencies and
other modern monetary surrogates the question of how to protect the national economy in modern
conditions requires separate analysis. Therefore, the urgency of searching for common approaches
to currency regulation is growing. The subject of the paper is a monetary system and monetary
relations from the point of view of analyzing contemporary problems of ensuring its stability,
including criminal legal means. The purpose of such an analysis is to show clearly which mechanisms
of protection of the domestic foreign exchange market are being applied at present and with what
problems the monetary system is facing today. The article is prepared on the basis of the technical
analysis of legal norms, the comparative legal method, the method of system analysis, the formal
logical method. According to the authors, such an analysis would contribute to a uniform approach
to the problem, without which it will be extremely difficult to achieve success. It is concluded that in
view of new challenges in the world economy and the emergence of the crypto currency, it is now
necessary to rethink the phenomenon of currency crimes, to study the experience of combating
monetary crimes in other countries and to assess the overall mechanisms.
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AHHOTaALMA

BOSIbLMHCTBO LeHHbIX Gymar JaeT BO3MOXHOCTb BKIaAblBaTh AEHEXHbIV KanuTan C Lesbio ero npu-
palLeHuns, B TO e BPeMsI OHU SIBJSIOTCA NPaBOBbLIM CPEeACTBOM bUHaAHCMPOBaHUS nHeecTuumii. C oa-
HOM CTOPOHBI, BbIMyCKas LeHHble BymMaru, opraHu3aummn NprBieKkatoT AeHeXHble CPeACTBa AJ1S Pa3BUTUS
CBOel NpeAnpuHMMAaTENbLCKON AesiTensHocTy. C Apyroli CTOPOHbI, A8 npuobpeTarteneli LeHHble Gymaru
ABMAOTCS Npexae Bcero crocoGom nosyveHrst 4oxoaa, Kak npaemnio, 6e3 akTMBHOMoO ydactus, 6e3 Tpy-
[a B opraHusaumn. Mpu nproGpeTeHnm LeHHbIX GyMar MoCTaBLUMK KanuTtana (MHBECTOop) 1 noTpeduTtess
KanuTana (SMUTEHT LieHHbIX Bymar) BCTynaioT B rpaxaaHCKo-NpaBoBble, GrHaHCOBO-3KOHOMUYECKME OT-
HOLLIEHMSI, KOTOPbIE PErNaMeHTUPYIOTCS YCIOBUSIMU BbiNycka LieHHbIX Gymar. Hocutensamm atmx ycrnosui
AB/AOTCSA CaMU LieHHble GyMaru. 3To UX CBOMCTBO NMO3BOJISIET 9KOHOMMKE CAeNaTb CKadok Briepes, rno-
CKOJIbKY, ecinv Gbl LieHHble Gymaryi Bce BpeMsi CpoKa MCMosib30BaHUs KanuTaia 0CcTaBanvcb y MHBECTOPa,
cuTyaums Gbiia Gbl TOXAECTBEHHA GaHKOBCKOMY KpeanToBaHuto. OfHaKo raBHas LLleHHOCTb Gymar B CO3-
[aHUM MHBECTOPaM BO3MOXHOCTM YHaCTUs! B aKTUBHbIX Y PA3HOOGPa3HbIX OTHOLLEHUSIX 1 OMnepaLmsix, Ko-
TOpPblE OCHOBAHbI Ha YCIOBUSAX 1 COAEPXaHWUM LieHHbIX BGymar. Eciv npuv aABuxkeHur 6aHKOBCKOro KpeauT-
HOro KanuTasa NPeaMeToM OTHOLLEHWI KpeauTopa 1 3aeMLuyka IBSeTCs CyMma AEeHEeXHOro Kanvrana,
TO OTHOLLEHMSI MHBECTOPA M OpraHn3aLmm, BbinyckatoLLel LeHHble GyMaru, CTPOSTCS UMEHHO Ha LIeHHbIX
Oymarax. 3a Kaxaol LeHHo Gymaroli CTOUT KanuTtas, a UMEHHO — BJIOXEHHbIe B MPOU3BOAUTENbHBbIX,
MosesHbIX LeSisX AeHexXHbIe CpeacTsa, paboTatoLme B paMkax npeanprHMMaTesibCckoi NMGo obLLecTBeH-
HO-MosIe3HOoM aesTensHoCTY. Mpoaasas ueHHyo Gymary, NnpeablayLumnii Bragenew, TeM caMbiM AaeT BO3-
MOXHOCTb HOBOMY BnafesibLy LeHHON Gymary 3aHsTb ero MecTo MHBecTopa B G1HaHCOBO-3KOHOMUYE-
CKOM OTHOLLEHMM. YCTyrnasi MecTo MHBECTOpPa, NpoAaBeL, LieHHOM Gymary He HeceT OTBETCTBEHHOCTM 3a
Ka4ecTBO [aHHOro «TOBapa», OHO HEM3MEHHO U rapaHTUPYeTCs SMUTEHTOM. ABTOPbI paccMaTpusaioT
LieHHble ByMaru ¢ y4eToM Mx CrnocoGHOCTV OAHOBPEMEHHO BbICTYMNaTh NpeaMeToM GpUHaAHCOBO-3KOHO-
MUWYECKOro NHTepeca 1 06bEKTOM rPaxAaHCKO-MPaBOBbLIX OTHOLLEHNIA.

KnioueBblie cnoBa

3MUTEHT, MHBECTOP, LieHHasa Bymara, UHTepec, LeHa, hOoHO0BbIN PLIHOK, KanuTasl, POCT, 40X0M4, CAesKa.
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JIro6ast neHHas: 6ymara II03BOJIsAET BIIAfIE/bILy HOMYYNTh IPUPOCT BIOXKEHHBIX B 3TH Oy-
Mary [IeHe)XHbBIX CPeCTB MO0 COKOHOMUTD Ha PACXOfAX IIPY ONEPALMAX C TOBAPOM I VIMY-
wecTBOM. Tak, 4T0ObI YEOCTOBEepUTb (haKT BHECEHsI IEHEKHDIX CPEICTB M/IV VHBIX AKTHBOB
B COBMECTHDIII OM3HeC, IPefIPYHIMATeIbCKasi OPraHM3aLls BBITYCKAET U BBIJAET KAXKIOMY
[apTHePY aKIMY B KOMNYECTBE, IPOIOPLMOHATBHOM ITOTyYeHHOMY Y Hero KaluTaiy. Biuoxe-
HIfe KaluTala BCKIaJdMHY WX OT OZHOTO JIMIa B KOMMepYecKoe fie/io Ha 6e3BO3BpaTHOI 1
6eccpodHOIl OCHOBe TIpefcTaBsieT co6oil akunoHepHoe ¢uHancupoBanue. [IporpeccusHoe
pasBUTHE CO3LAHHOTO aKIIMOHEPHOTO 06IIleCTBa TO3BO/ISET AKIMOHEPY PETy/ISIPHO IIOMyYaTh
IUBUAEHAbI — YacTb NPUOBUINM 9TOrO OOLIECTBa; BAafieNiel] aKIMil MO>KET HPOJaTh LieHHbIe
6ymaru 3a CcyMMy, 60/IBIIYIO TOJT, KOTOpast MM Obla BIOXKeHa'.

B03MOXXHO, ITpeAIpUUMYMBBIe TNULA He MIPeAIoIaraoT 3aHUMATbCs IPOU3BOACTBOM TO-
BapoOB, BBIIONHEHNEM paboT, OKasaHIeM YCIyT, paboTast B COCTaBe KOMMePYeCKOil OpraHmsa-
. Kak MHBECTOPOB MX MHTEpeCyeT TONbKO MOMydeHe MpUObIIN Ha BIOXKEHHbIIT KAINTall,
HO3TOMY MIMeETCsI BO3SMOXHOCTb C(hOPMIPOBATD ITA€BOI MHBECTULVIOHHBLI (OHT, U3 KOTOPO-
ro feHbIM OyAyT BKIA/BIBATHCA B LIeHHbIe OyMary 11 APyroe MMYIIeCcTBO, YTOOBI CO BpeMeHeM
[POJiaBaTh JOPOXKE TO, YTO PaHbIIe ObIIO IPNOOPETEHO JelleBIIe, 1 MOTy4aTh mpubblIb. Bo
usbexanne omn6oK 1 (MHAHCOBBIX [IOTEPb NHBECTOPDI ZOBEPSIOT YIIPaB/IeH e UX GOHLOM
npodeCcCHOHAIBHOI YIIPAB/IAOLIell KOMIIAHIM, KOTOPask IOTOXKUTENIbHO 3apeKOMeH/0BaIa
ce0s1 32 MHOT¥Ie TOfibl YCIIELIHOM TPAKTUYeCKOIl feATenbHOCTH? [IpaBo MHBeCTOpa-HaliliyKa
Ha JJOMI0 COOCTBEHHOCT B TaKOM (OHJE yHOCTOBEPsETCA LIeHHO GyMaroii, KOTopas Hasbl-
BAeTCs HBECTHI[OHHBIM T1aeM U BbIZAETCS YIpaB/siolieil KoMiaHyeil. [Taiimuk monydaer
[IOXOJ; OT TIPUPOCTA CTOMMOCTY CBOMX MHBECTMUIIVIOHHBIX IIaeB, KOIZa IPOJAET UX IO LieHe,
BBIPOCIIIe}l OTHOCUTENTBHO LieHbI IIPUOOpeTeHN.

BbiffaBast Kpe[UTHI IO 3a/I0T HEABIDKMMOCTH, GAaHKM BBIIBUTAIOT TPeOOBAHI K 3aeMIII-
KaM, 00s13aTelIbCTBA KOTOPBIX 06ecIiedeHbl NIIOTEKON, IIPU YYACTUM CIELNaTbHOI YIIPaB/Is-
fOLell OpraHM3aluy IPEeBpPALIAIOT B IleHHble OyMaru. JTa OpraHu3aIs OCYLeCTB/IsAET yIeT
U HOJTy4eHNe IUTaTeXXell OT UIOTEYHbIX 3aeMIMKOB. TeM caMbIM GaHK-KpeauTop fobuBaeTcs
YCKOpeHNs BO3Bparta KpefuTa, IpofaBasi Ha phIHKe [TO/TyYeHHbIe [leHHble OyMart, a yIpas/is-
IOLIjast OPraHM3alys IIOTyYaeT B yIpaB/eHe TpeGOBaHusI, KOTOPbIe CO3/jaHbl GaHKOM-Kpei-
TOPOM B pe3y/IbTaTe BBIAYM JOITOCPOYHBIX KPELUTOB 1 0OeCIedeHbl 3a/I0TOM HEfBIDKIIMO-
CTV (MIOTEYHOE TTOKPBITIE).

VnoTedHslit cepTU(UKAT yIacTUs YEOCTOBEPsIeT IIPaBo BIafie/iblia Ha HOII0 B 0611ei co6-
CTBEHHOCT! Ha UIIOTEYHOE HOKPBITIE, a TaKXKe PaBo TpeOOBaTh y BbIABIIEN cepTudUKaT
OpraHM3aluy Ha[JIeKAllero JOBEPUTEILHOrO YIIPABICHNs MIIOTEYHBIM IIOKPBITIEM, IIpaBa
Ha JIOJII0 JeHEeXXHBIX CPEfCTB, IIOMYYeHHBIX BO MCIOJHEHME 0053aTeNbCTB, TpeGOBaHMS 110
KOTOPBIM COCTAB/IAIOT UIIOTEYHOE MOKPBITHE. VIHBECTOPBI, IprobpeTas NIOTEeYHbIe CepTH-

! Cm.: Azees A.b. AkumoHepHoe 3akoHOAaTenbCcTBO lIBeiiapyn: mocTaTeiiHblil KOMMeHTapuit. M., 2005.
C.28.

2 Cm.: Pomxo C.B., Tumowenko JI.A. TlaeBoit MHBeCTULMOHHDI QOHJ, U MHBECTULIMOHHBII Iall: HEKO-
TOpbIe IPO6/IEMBI IIPABOBOIT IIPUPO/bI, BHI3BAHHBIE pelieriineil 3apybexxHoro npasa // BaHKoBCcKoe IpaBo.
2008. Ne 3, C. 22.
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(bUKaTBl y4acTusA, CTAHOBATCA KPEAUTOPAMY UIIOTEYHBIX 3aeMINUKOB, PEry/IAPHO HOMTy4aloT
BO3BPAT BJIOXKCHHBIX JICHET ¥ IPOLIEHTEI 3a KpefuT’.

O6/mranys — NHBECTULVMOHHAS [jeHHas: GyMara, KOTopast yA0CTOBepsieT IPABO BIa/jelb-
Ija Ha [TO/TyYeHle B yKa3aHHBII OyMaroil CpoK ee HOMUHA/IBHOI CTOMMOCTH, @ TakOKe IIPOLeHTa
110 CTaBKe, yCTAHOB/IEHHOIT 91O xe Oymaroit. [ToydueHe BOSMOXHO I IPYTUM UMYILECTBOM,
KOTOpOe PAaBHO3HAYHO IEHEXHOI CyMMe, VHBECTUPOBAHHOI IprobpeTaTesieM OO/IMTalniL.
BhIITycKaloT 3TU LleHHble OyMaru TOIbKO opuandeckre ma. Odopmiiaa norydeHne saima,
ob/Mranyu Ja0T MX BIafIeIbl{aM IIPABO Ha BIOKEHNE JIeHET B JIOT IIOf IPOLeHTH, 6e3 y4a-
CTUA B JlelaX OpraHM3aly-TO/DKHIKaA .

I[Tpu BIIaYe KPEAUTOB MOXKHO ITYCTUTD B 9KOHOMIYECKIUIT 000POT ITpaBa GaHKa-KpeIuTo-
pa (momy4yBIIero HeBIDKMMOCTD B 3aJI0T), @ UMEHHO: TpeOOBaHe Ha IIOTy4YeHe TeHeKHOI
CYMMBI U IIPaBO 3aJI0Ta Ha MMYIIeCTBO, KOTOPBIM MOAKPeIUIsAeTcs (pUHAHCOBas COCTOATEINb-
HOCTD 3aeMINVKa. baHK-KpeouTop MOXKeT UX HPOJaTh U BHIPYUINTD HE€HEXHbIE CPefiCTBa, KO-
TOpBIe CHOBA MOKET MCIIONb30BATh Ha KpeauToBaHMme. Ilocie Takoil omepaunn y saeMInnKa
IIOABUTCA HOBBIL KPEAUTOP, 0O/IaIaIOI i1 IIPEXXHIMY IIpaBaMu 3ajiorogepxarer. s yno6-
CTBa MUCIO/Ib30BaHMA B 060pOTe STH IIpaBa 00/IeYeHbI B TAKOHUYHYIO, CTPOTO OIPeie/IeHHYI0
IOKyMeHTapHYI0 HOpMy, NX yHOCTOBepsAeT 3aknanHasd. [IprobpeTeHne 3aKkmagHON ITO3BONAET
MHBECTOPY OBICTPO CTAHOBUTBCA KPEAUTOPOM MIIOTEYHOIO 3aeMINVKa, BK/IA/IbIBas ICHBIU B
[IOJIT TIOfI IPOLIEHTBI, IIPY 9TOM 00s3aTeNIbCTBA CAMOTO 3aeMIMKa 0OecIedeHbl 3a/I0T0OM He-
IOBVDKUMOCTIA,

I[TpeBparreHne 6aHKOBCKOTO BK/IAfja B LIEHHYI0 OyMary mo3BoJusieT IPUAATh BKIALy 060-
poTococo6HocTb. C ORHO CTOPOHBI, JEHBIU BIOKEHBI B GaHK, OHM FAPAHTHPOBAHHO IIPU-
PacTaIOT COITIACHO 3apaHee YCTaHOB/IEHHOMY IIPOLIEHTY, B TO JKe BpeMs:A y KPeluTopa II0CTO-
SIHHO MIMEeTCsI 3aKOHHBII 3aMEHITE/Ib ITHX BIOYKEHHBIX JleHeT — GAHKOBCKMII cepTrUKaT.
ra 1eHHas Oymara MO3BO/ISIET HOIyYaTh IPOLIEHTHI II0 BK/IALY, 4 TAK)Ke MCIIOIb30BaTh OaH-
KOBCKIII cepTUUKAT KaK yEOOHOe U KOMIIAKTHOE ABVDKVIMOE VIMYIECTBO.

B oTmenbHBIX CTydasx 6aHKOBCKOMY BK/IQ[4MKy HEOOXOMMMO, YTOOBI €ero BKIA, a TaK-
Ke TIPOLIEHTHI B /1I060€ BpeMsI CMOT ITOTY4NTb APyroil yemoBek. OCO6eHHO puBIIeKaTeIeH B
MOAOOHBIX CUTYaLMsIX BAPUAHT, YTOOBI MMsI OYAYIIero IoIydaTesis 3apaHee He Tpe6OBaIOCh
OIIpefie/sITh 1 YKa3bIBaTh B [JOKYMEHTE O TaKOM GAaHKOBCKOM BKJIafe. KasKmplil rpaxkgaHIH
UMeeT IIPaBO PacHOPsKATbCA COOCTBEHHBIMMU JeHbIaMU, B TOM YVIC/Ie Y IIOMEIeHHBIMI BO
BKJIafi B KOMMepYecKoM 6GaHke. I/ MIMPOKOTO MCIIONB30BAHMS 9TOTO MpaBa B 9KOHOMIYeE-
cKoM 06opoTe cyllecTByeT ocobas LieHHas Oymara — cOeperare/bHas KHVDKKA Ha IIPefb-
aBuTens. OTHOBpPeMEHHO OHA ITI03BOJIAET MOTyYaThb IPOLIEHTbI, KOTOPbIe IPeiBaPUTEIbHO 10
TaHHOMY BK/IaJly ObUIM yCTaHOBJIeHBI OaHKOM. B Poccum B cBsA3u ¢ o6HOBIeHueM B 2014 T.
Ipa’kIaHCKOro KofeKca chHeperaTe/bHOI KHIDKKI Ha IIPebIBUTEs O0/IbIIIe HET®.

B cOBpeMeHHOII PBIHOYHOI SKOHOMMVKE MHTEHCHBHO JCIIONB3yeTCsl 0c000e pacueTHO-
KpeJUTHOE CPEICTBO, JOIYCKaoIee HapsAy C IIMPOKUMI BO3MOXHOCTAMM PAcieTOB HAUMC-
JIeHNe MIPOLIEHTOB Ha OJO/DKEHHYIO CYMMY, TaKOl IOKYMEHT Ha3bIBaeTCs BeKceneM. Bekcenb

* Cm.: A6pamosa E. VInoteunbprit cepruduxar yyactus // XosaicTso u npaso. 2008. Ne 4. C. 65.
* Cwm.: Cenusanosckuii A.C. IIpaBoBOe perynmmpoBaHue pblHKa IIeHHBIX 6ymar. M., 2014. C. 4.

> Cm.: Omepanuy 6aHKOB C LleHHBIMM OymMaramm. BamioTHble ¥ CONMYTCTBYIOIVE ONepaluy : y4eOHMK
U OpPaKTUKYM A/ GakamaBpumara u maructparypsl / JI.I. AnexceeBa [m mp.] ; ore. pen. JI.I. Anmekceesa,
CB. ITbixtun. M., 2017. C. 13.

¢ Cm.: Pomko C.B., Tumowenxo [.A. CbeperaTeqbHass KHIDKKA Ha IPENbSABUTENA; [OHATHE, IPaBOBas
npupoza u TpaHcopManuA NpKM3HAKa TPAHSUTUBHOCTY B IIPaKTI4YecKoit searenbHocTy // Horapuyc. 2008.
Ne 6. C. 30-33.
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IIPUMEHAETCA B pacde€TaX BMECTO IOEHEL, YTO ITO3BO/IAECT YMEHDBIINTDb PacXoAbl M YCKOPUTDH
pacueTsl, ecu Obl OHY IPOMCXOAWIN B IEHEXHOIT (hOpMe, a TAKKe [TO03BOJISIET KPEAUTOPaM
6bICTp0 yCTymaTh CBOU Tpe6OBaHI/m K IOTDKHUKY OPYTUM anam’.

B pesymbraTe MHOIOBEKOBOI 3BOJIOLUY JieHeT OOLICIPU3HAHHON IIpefbABUTENIbCKON
LIeHHO!I OyMaroii crasa 6aHkHOTa. B mporecce aToii aBoronyy copMUPOBaIOCh [1Ba SBHO
Pa3INYIVIMBIX BIJa HEHET: HCﬁICTBMTeanbIe JOEHbI'M "1 3HAKV CTOMMOCTU — 3aAMECTUTEIN VIN
IIpefCcTaBNUTENIN HCIZCTBI/ITGIII)HI)IX JOEHET. ByMa)KHbIe AE€HDbI'N MOABUINCD B CBA3M C 3aTPyIHE-
HIVIEM METAININYECKOTO JEHEXXHOTI' O 06pameHM;1 U HaYanm (byHKLU/IOHI/[pOBaTb BMECTO TAXKEIO0-
BECHBIX I HEKOMIIAKTHBIX CepeOPSIHBIX ¥ 30JI0TBIX MOHeET. baHkHOTa mmn 6aHKOBCKuit Gutet
KaK JIEHeXXHBIIT 3HAK, BBIITYCKAEMBIIT B OOpalljeHIe I TAPAHTIPYEMBIII [IEHTPaIbHBIM OaHKOM,
II03BOJIACT PAIVIOHA/ILHO M OBICTPO MIPOM3BOANTD KOTOCCATIBHYIO MaCCy HaIMYHBIX pac4eTOB
BO BCEJl 9KOHOMIUKE.

Yexk sIB/LsIETCS JOKYMEHTAPHOI LIeHHOIT OyMaroii, KoTopast 0popMISIETCsI ¢ COOMIOieHIeM
BCEX YCTAaHOBJIEHHBIX PEKBU3NUTOB. Yek YAOCTOBEPAET IPABO HEPIKATEILA IIOTYINUTD Y 6aHKa, B
KOTOPOM MMEETCs CYET YeKOaTeA, JEHBIN C €T0 CYeTa B CyMMe, KOTOPasd ONpeJie/ieHa B 9TON
uem—xoﬁ 6yMare. O‘IGBI/IHHO, 4qTO, 3aME€HAA KPYIIHbI€ CYMMbI HA/IMYHDBIX NEHET, Y€K II03BOJIAET
9KOHOMMTD Ha PacXofax I IPOBefeHNY GIHAHCOBBIX pacyeToB®.

IlepeBo34uK rpysa Ha MOPCKOM CyJHE BBIIa€T OTIPABUTENIO ITOC/IE TPYEMa OT HETO TPy-
3a KoHOocamMeHT. KoHOCaMeHT MOXKHO BBIAATD HA MIMA OIPENEIEHHOIO II0Ty4aTennd, KOTOprﬂ
CMOXeT PacHOPAIUTLCA TPY30M IIO CBOEMY YCMOTPEHUIO. DTO MMEHHas IieHHasd Oymara —
IONTy4aTeb IPy3a MOXKET IepefjlaThb 3TOT NOKYMEHT IO MMEHHON IepefaTOYHON HaJIVCH.
KoHOCaMeHT CyIeCTBEHHO YCKOpsieT TOPTOBBII 00OOPOT, IIOCKO/MBKY TPy3, KOTOPBI Be3yT
MOpPEM MHOTME ThICAYN MIJIb, OKa3bIBACTCA IIEPENIPOJAHHBIM B TEUEHNE CPOKA €TI0 NBVDKEHNA
HEeCKO/IbKO pa3. HeogHokpaTHas cMeHa IOJTydaTeris ellle He IPYOBIBIIETro B IOPT Ha3HAYECHNA
rpy3a CTAHOBUTCS IIPOCTOI, YE0OHOI 1 YIIOPSIFOYEHHOI TP MOMOLIN [epefadn KOHOCAMeH-
Ta. YCKOpeHue 060poTa IPsAMO BIMAET Ha POCT HOXOJ0B OT TOPTOBBIX OIIepaIiViL’.

IIpocToe ckmazckoe CBUIETENBCTBO ABNAAETCA NOKYMEHTApHONM I€HHON 6yMar0171 Ha
IIpeqbABUTENIA; OHO BbINAETCA TOBAPHDBIM CK/IAZIOM, IIOATBEPIKIas (l)aKT IIPpUHATIA YKa3aHHO-
IO B 9TOM CBUJIETENILCTBE TOBApa Ha XpaHEHNE, U YAOCTOBEPSET IPAaBO 3aKOHHOTO BJIaie/iblia
CBUJIETE/IbCTBA TOMYyYNTh ToBap. Ilomydarenb MpoCTOro CKIafCcKoOro CBUIETENTbCTBA CTAHO-
BUTCsI 00/1a/jaTesieM TOBApOPACIOPSANTEIBHOTO JOKYMEHTA, KOTOPBIIT II03BOJLSIET, epeaBast
ero Ipyromy Iuly, IepefaBaTh IpaBo COOCTBEHHOCTY Ha TOBAap, XpaHAIUIICA Ha CKIafe, a
3aK/Ia/{bIBas €r0 B 6AaHK — IIOMEIIATh TOT XK€ TOBAP B 3a710T 6e3 (pM3UIECKOro ABIDKEHIS Ca-
MOTO TOBapa.

JIBoitHOe CKJIaficKOoe CBUJETENbCTBO (OKyMeHTapHasA IeHHasd OyMara, oObeIMHAImasA
BMeCTe JIBa JINCTa-TOKYMEHTa) — 9TO OFHOBPEMEHHO CKJIaJICKOE U 3aI0T0BOE CBUICTENILCTBO,
BbIJlaBaeMoOe CK/IaJIoM B yIOCTOBEpEHNEe IPMHATIA TOBapa Ha XpaHEHMe U Jjalollee paBo 3a-
KOHHOMY JIepIKaTe/Ii0 IIeHHOI OyMary MOMyduThb CO CK/Iafa 3TOT ToBap. [|BOIIHOe CKIaficKoe
CBUJETENbCTBO SABJIACTCA TOBAPOPACIIOPAAUTENILHON LIeHHOI OyMaroit: epefada JOKYMeHTa
APYTOMYy JIMIY JIe/TaeT €ro Biajie/IblieM TOBapa, KOTOPBI MPeNCTaBIeH JaHHBIM CKIaJJCKUM
TOKYMEHTOM. COG}II/IHeHHble JIVICTBI OOVIHAKOBOTI'O COJIEP)KaHNA, HO C pa3HbIMIM HalIME€HOBA-
HUAMU U Ka)KHin[ CO CBOMM HAa3HAYCHUEM, obecreunBaroT (1)yHKHI/IOHI/IpOB3HI/I€ CUICTEMBI
IBYX JOKYMEHTOB B CKJIQJICKOM XpaHEHMM, TeM CaMbIM CIIOCOOCTBYIOT aKTMBHOMY Obpale-

7 Cwm.: benos B.A. IlenHble 6ymaru B poCCUIICKOM T'pakKFaHCKOM mpase. M., 2008. C. 221.
8 Cwm.: Imvsccon J1.C. YekoBoe mpaso. M., 1927. C. 112.

 Cwm.: Pambepe A. Kommenrapuit ICC k Mukorepmc 2010: moHMMaHMe U IPAKTHYeCKOe IpuMeHeHe. M.,
2011. C. 164.
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HUIO Pa3/IMYHBIX TOBAPOB, OCTABJISIA MX HEMOABIDKHBIMU. O4YeBIIHO, YTO IIPYMEHEHNE B TOP-
rOBOM ¥ (pMHAHCOBOM 000pOTe CKIAJICKVX IIeHHBIX OyMar Mo3BO/IAET BeCbMa CYLIeCTBEHHO
9KOHOMMUTD Ha PACXO/aX, IOCKOIbKY BMECTO TOBAPOB MOIYT 0OPAIAThCS X 3aMEHUTENTN —
MIPOCTHIE U IBOIHBIE CKIA/ICKVe CBUeTeNbCTBA .

YT106BI pabOTHUKY AKLMOHEPHBIX OOIECTB TPYANINCEH JOOPOCOBECTHO, MHULIMATUBHO, C
IIOJTHOY OTfa4eli, ClIoCOOCTBYSA POCTY NPUOBIIN KOMMEPYeCKOll OpraHU3aLny, aKI[IOHepbl 1X
HOOLIPSIIOT, 00ecrednBas IbIOTHI IPY IOKYIIKE aKI[UIT aKI[MOHEPHOrO 0OIIecTBa C UCIO/Ib-
30BaHNEM 0CO0O0II I[EHHOI 6yMarM — OMNIMOHA 5MMTeHTa. Ero moxymarenpb moxy4yaeT MpaBo
(HO He 00A3aHHOCTD) B YCTAHOBJICHHBII OIILIVIOHOM SMUTEHTA CPOK B OYIYIeM VI B TeUCHNUE
YCTAQHOBJIEHHOTO BpeMeHN B OY/yIeM KyIIUTb aKIINI [10 3apaHee ONpee/IeHHO [ieHe. AKI[UN
PabOTHUKM IIPHOOPETAIOT CO CKUAKOI (MO0 ¢ HOMUHAA, OO0 C TEKyIIell PhIHOYHOI LIeHBI),
II09TOMY TaKoe IIpMoOpeTeHNe AB/IACTCA JOBOIBHO BBITOHOI oneparyeit'!.

Poccniickue fierosuTapHbie paciucKy B IIOTHOM 0ObeMe MPEeACTaB/AI0T aKIuy UIn 00-
JINTalVIY MTHOCTPAHHBIX SMITEHTOB B HAlllell CTpaHe U YEOCTOBEPAIOT IIPAaBO COOCTBEHHOCTU
BJIaJIe/Ibl]a POCCUIICKON NETIO3UTaPHO PACIMCKM Ha ONPeNe/IEHHOE KOMMYECTBO 3TUX aKIUI
I o6muranuit B oTpbiBe oT Hux. CoBepInast ormepanni ¢ pasmnIHbIMUI POCCUIICKUMI [IETI0-
3UTapHBIMI PACIVICKAMU, MTHBECTOPBI IIOTYYaloT BO3SMOXKHOCTD [TOTy4aTh IIpMpalleHye Kal-
TaJIa, BKIAbIBas ICHeKHBIE CPEICTBA B 9KOHOMUKY IPYTUX CTpaH'”

Crenky KyIM-IpOJaXky LIeHHBIX OyMar MeXy IIPOofiaBIlaMy U IIOKYIaTe/IAMHU, KOTOpbIe
IIOBTOPAIOTCSA MHOTOKPATHO VI IIPOMCXOMAT B OTPOMHBIX KOJIMYeCTBAX, BO3MOXKHBI IIPI YCIIO-
B, 9TO Oymaryu oOpaIaroTcs Kak (pUHAHCOBBIE ¥ TOBAPOPACIOPSIAUTEIbHBIE JOKYMEHTHI,
obecreunBasi IPHOOPETATENIO JOKYMEHTA OIIpefie/IeHHbIE [IPaBa. 3aKOHBI KAXK/JOTO TOCYHap-
CTBA MOAPOOHO PErIAMEHTUPYIOT MOPSIAOK 1 (POPMBI COCTAB/IEHMs IIeHHbIX GyMar COOTBeT-
CTBYIOLIETO BUJA.

B coserckuit nepuop (B 1930-e Ir.) B Hamreir cTpaHe obpallieHne II€HHBIX OyMar mmpak-
TI4ecky npekparmnock. B 1937 r. CCCP mpucoeguamica K Mex/jyHapogHO! KOHBEHIUN O
BEKCEIAX,'® HO BEKCETTb MCIIOIb30BAIN BO BHENTHETOProBoM o6oporte. [Toctanonennem LMK
CCCP u CHK CCCP Ne 104/1341 ot 7.08.1937 651710 yTBepiKzieHO «Ilo/moskeHue 0 IIepeBOgHOM
U TIPOCTOM BeKceste». OTO ObUI eAMHCTBEHHBIIT IPABOBOI aKT O LIEHHBIX OyMarax 10 caMoro
Havama 1990-x rr. O6mmranyu rocygapcrBernbix 3ariMoB CCCP, KoTopble pacpoCTpaHsniCh
CPeM COBETCKMX I'PXIaH HEPeJKO B IIPUHYAUTEIbHOM IIOPANKe, MOXKHO CYMTATh LIEHHBIMU
OyMaramu TOIBKO YC/IOBHO. BBITYCKy 9THX 06G/IMIaIiit 1 THPaXX) BBIUTPBILIEN 10 HUM IIpe-
Kparuiuch B 1958 r., a moramieHue Jojiara HaCeJIeHUIO COCTOsIOCh B 1974-1977 rr. Ha Ham
B3IJIAJ], TOJIBKO IOABUBIINECH ¢ 1966 I. cBoOOIHO obpalaouyecss o0Iuranyuy BHyTPeHHEI0
BeiurpsinHoro 3aitMa CCCP MOXXHO cumMTaTh (PUHAHCOBBIM MHCTPYMEHTOM — IPO0OOpasoM
L[eHHOT GyMarit.

B 1990-x rr. B Poccun Hauanoch mocTpoeHne ppIHOYHONM 9KOHOMUKY, nepex 3TuM B CCCP
6putn puHATHL «OCHOBBI TpaXKAaHCKOro 3akoHoparenpctBa Corwsa CCP u pecrmy6mmk»

0 Cm.: Xatibpaxmaros PP. [IBoitHOe CKIIaickOe CBUIETENbCTBO KaK IleHHas Oymara: aBroped. Auc...
K/ 10. H. M., 2009. C. 4.

" Cm.: Ju6os A.B. Ilennbie Gymarn: Bormpocsl Teopyu u mpaBOBOTO PeryIMpoOBaHMs pbiHKA. M., 2011.
C. 983; Iu6os A.B. IIpo6meMbl rpaXkJaHCKO-TIPABOBOTO PETry/IMPOBAHNS OTHOIICHNIT Ha PhIHKE LIEHHbIX OyMar:
asroped. anc. ... 1. 10. H. M., 2010. C. 8.

2 CMm.: JTumumosckuii M.A. VIHBeCTUILIMOHHBIE IIPOEKTBI U peajbHble OILMOHBI Ha pPa3BMBAIOIIUXCA
poiHKax. M., 2017. C. 258-259.

3 KonBennust o EnnHoo6pasHOM 3aKOHe O IIepeBOLHOM ¥ IIPOCTOM Bekcene (3akmioveHa B JKeHese
07.06.1930) // Cobpannue sakonos CCCP. 1937. Ne 18. Cr. 108.
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(1991), copmeprxaue onpenenenne reHHoil Oymarn: «LleHnas 6ymara — 3TO JOKYMEHT, YA0-
CTOBep}IIOHH/Iﬁ NMYIIECTBEHHOE IIPpaBO, KOTOPOE€ MOXKET 6I)ITI) OCYIIECTBJIEHO TOJIbKO IpU
MpebsAB/IEHNY IOJIMHHIKA 3TOTO NOKYMEHTa». B HeM Mbl BUJMM JiBa Ba)KHBIX CBOJCTBa
LIeHHO! OyMmary: oHa 1) yocToBepsieT MMYILIeCTBEHHOE IIPaBo, 2) I peaausalyil 3TOro
mpaBa o6s3aTenbHO Tpebyercst mpexbssieHne 6ymarn. OfHAKO HEKOHKPETHOCTb IIEPBOTO
oduIMaIbHOrO OIpefe/IeHNA I03BOJIANIA OTHOCUTD MACCy PA3/INYHbIX JOKYMEHTOB K IIEHHBIM
Gymaram.

B xonne 1991 r. IlpaBurensctBo Poccun yrBepamno «Ilonoskenne o BIIycke 1 obpalre-
HUM IeHHBbIX Oymar u ¢oHmoseix 6upxax PCOCP», npenarasiiee y>xe HECKOIbKO VHYIO
TpakTOBKY: «IleHHas 6yMara — 9TO [EHEXHBIN JOKYMEHT, YOCTOBEPAIOLINI UMYIIECTBEH-
HO€ ITpaBO NI OTHOLIEHNE 3aiiMa Brazenbla JOKYMEHTA 110 OTHOLIEHNIO K /INITY, BBIITYCTUB-
IIeMY TAKOJ JOKYMEHT». 3IeCh Mbl OTMETHUM, UTO IIeHHas 6yMara — He m60i1 TOKYMEHT, a
VMIMEHHO JIeHe)XHbII. BMecTe ¢ TeM 13 5TOr0 HOPMATVBHO 3aKPEIJIEHHOTO OIpefie/IeHNs 1jeH-
HOM 6yMaI‘I/I He 09€BIIHO, 9YTO 110 JAHHOMY NJOKYMEHTY MOJKHO IIOTYIUTDH SaQ)MKCMpOBaHHyIO
TOKYMEHTOM CyMMYy. IToydnTh CyMMy KpeqUTOP MOXKET TONBKO 10 JJOITOBOI I€eHHOI 6yMa—
re B 00€IIaHHBI CPOK IIATEXa, eC/IM NO/DKHUK MMeeT (PUHAHCOBYI0 BO3MOXKHOCTD pacIlIa-
TUTBbCA. HpeBpaTI/ITb TaKyIo 6yMaI‘Y B NE€HbIM MOXXHO NP HaAXOXKX[AEHUN Ha HEE ITOKYyIaTend,
IpUYeM IO IjeHe, KOTOpas OyIeT YCTaHOB/IEHA COI/IALEHMEM ITOKYIIATe/s C IPOAABIIOM, I,
BeposiTHee BCero, OyfieT OT/IMYAThCs OT HOMMHAIA [IeHHOI Gymarit.

B nannOM ompepnenenun 6yMar1/[ VMMYIECTBEHHOE IIPABO U OTHOLIEHME 3aiiMa 6bIIM OT-
TpaHMYIEHbI A/IbTEPHATUBHO. OJIHaKO JE€HbI' — TOXXE UMYIIECTBO, I, HpI/IO6peTaH [OJITOBYIO
[IeHHYI0 OyMary, ee IOKyIarenb IprobperaeT TpeGoBaHIe Ha MOMyIeHNEe MIPOLEHTOB 1 OC-
HOBHOM CYMMBI JJO/ITA B 3apaHee (I)I/[KCI/[pOBaHHOI;'I CyMME€ IE€HET, ABIAIINXCA 9aCTbhI0 IMYIIIE-
CTBA SMUTEHTA 6yMarl/I. CremoBaTenbHO, TPAKTOBKA I[eHHO 6yMarM KaK JOKYMEHTa, yOCTO-
BEPAOLIETO MMYIIECTBEHHOE IIPaBO, IIOTHOCTbIO OXBATBIBAET VM HOJITOBBIE LIEHHDbIE 6yMaI‘I/I,
IIpM 9TOM YTOYHEHNE «VIM OTHOLIEHNE 3aitMa» 1A paCKpbITU CYHIHOCTU HeHHOﬁI 6yMaI‘I/I
usnuiHe. 10 6BUIO YITEHO B 60JIee TO3HIX HOPMATUBHBIX aKTaX, paspaboraHHbix B Poc-
CUIL.

Ipaxkmanckuit kopekc Poccuiickoit @enepanun (nanee — 'K PD) 1994 1. copeprkan 3Haun-
Te/IbHO Oojiee TOYHOe ompenieneHe: «LleHHas Oymara — 9TO HOKYMEHT, YOCTOBEPSIOMNUIL C
COOMoeHNIeM YCTaHOBIEHHOI (POPMBI ¥ 003aTe/IbHBIX PeKBU3UTOB MIMYIIeCTBEHHbIE IIPaBa,
OCyIIeCTB/ICHIIE UM TIepefiada KOTOPBIX BO3MOXKHBI TOJIBKO IIPY €T0 IpebABIeHNI». Jlornd-
HO, yTo B I'K PO nepBoHayanbHO 3TO onpeieieH1e ObUI0 CO3BYYHO C OIpee/IeHIeM LIeHHON
6ymaru us OcHOB rpakpanckoro 3akonoparenbcTsa Corsa CCP u pecy6mmk (1991). Ilpn
sToM B 'K P® umenocy yTouHeHMe, ITO II€HHON GyMaroit Mo>keT OBITH JOKYMEHT MMEHHO
YCTaHOBJICHHOII (POPMBI U TOILKO VIMEIOLIVIIL BCe 00s3aTe/IbHble peKBU3NUTHL. CrieloBaTe/IbHO,
eC/IN JOKYMEHT COCTABJIeH He 10 pOpPMe U B HeM OTCYTCTBYET XOTsI ObI OffMH 13 00513aTe/IbHbIX
PEKBU3UTOB, JOKYMEHT IJeHHOI 6yMaroii He AB/IAETCA.

Heitcryromuit TK P® (peg. ot 28.03.2017) B cT. 142 ycTaHABNIMBAET, YTO «I€HHBIMM Oy-
MaraMm ABIAIOTCA JOKYMEHTbBI, COOTBETCTBYIOLINE YCTAHOBIE€HHDBIM 3aKOHOM Tpe6OBaHI/IHM
U YIOCTOBepsIole 00s3aTe/IbCTBEHHDIE VI HbIE IIPaBa, OCYIIeCTB/ICHE WM Ilepefjadya KOTo-
PBIX BO3MOXXHBI TO/IDKO TPV IPEADAB/IEHNN TAKNX TOKYMEHTOB (HOKyMeHTaprIC IICHHbIC 6y-
MaI‘I/I). HeHHbIMI/I 6yMaI‘aMI/I IIPU3HAKTCA TAaKXKeE 006s13aTe/IbCTBEHHBIE U VIHbIE IIpaBa, KOTOpbIE
3aKPECIUVIEHDI B PEUIEHNMN O BBIITYCKE WMJIM MTHOM aKT€ JIMIA, BBIITYCTUBIIErO IIEHHbIE 6yMaI‘I/I B
COOTBETCTBUM C TPeOOBAHMAMM 3aKOHA, ¥ OCYLIECTBJICHNE U ITepefiada KOTOPhIX BO3MOXKHBI
TOJIBKO C COOJIIOfIeHMeM IIPaBIJI y4eTa 3TUX IIPaB B COOTBETCTBMM cO cTaTbelt 149 K PO (6es-
OOKyMeHTapHbI€E LIEeHHbIE 6yMarM)».
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B Hay4HOII /UTepaType MAET JUIMTeNIbHAA JUCKYCCUA, MOXKHO /I OTHOCUTD «3aIlVICK Ha
cyeTax» K KaTeropuu reHHsix 6ymar'®. C OffHOI CTOPOHBI, JeiICTBUTEIbHO, IPK O€3T0KyMeH-
TapHOII (hopMe BBIITYCKa LieHHble OyMary (U3NYecK! He M3TOTaBIMBAIOTCA U3 OyMary, 1 Kak
JTOKYMEHTBI OHU He CylIecTBYIOT. OHAKO C APYTOil CTOPOHBIL, OIMPasACh Ha HALIN COOOpaXKe-
HI, M3JIaraeMble HIDKe, CJIeflyeT IPU3HATD, YTO BJIaJe/Ibly Ba>KHO He (puamdeckoe Hamm4ue
caMoil IIeHHOI GymMaru, BO3MOXXHOCTH (OXOZ 1 YA0OCTBO MCIOIB30BAHN), Te IIPaBa, KOTO-
pble 6ymara cBoeMy BrIajienbily obecrednBaet. Eciu nenHast Gymara BBIITYyCKaeTcs B 6e310Ky-
MeHTapHOI popMe U GU3NIECKU He UTOTABINBAeTCA, IPUYeM ee CYLeCTBOBaHIe QUKCUPY-
eTcs B BUJIe 3aIlJICH B peecTpe BIae/blieB IeHHbIX OyMar 60 B BIJIe 3aIIICY 110 CYETY JIeTIO,
Takas ¢popMa CyIIeCTBOBAHNA IPUHINIINAIBHO He B/IVAET Ha JOXOLHOCTD MM YEOOCTBO MC-
monmp3oBaHms1. Heo6X0a1MMO TONbKO HEKOTOPOe BPeMsi, YTOOBI IPUBBIKHYTh K BBINICKAM U3
peecTpoB /MO0 BBINNCKAM IO CYeTaM [elo, KOTOpble (pUIypMPYIOT BMECTO LIEHHBIX OyMar,
MIOApa3yMeBaeMbIX BUPTYaIbHO. DTO COBCEM HETPYHHO, IIOCKO/IbKY 3aKOHOZIATe/IeM B CT. 149
merictyrowero 'K PO npegycmoTpena nogpo6Has permaMeHTanus JaHHBIX BOIIPOCOB.

B coBpeMeHHOIT NpaKTUKe TOKYMEHTApHOI (HOPMBI BBITYCKAa LIEHHBIX OyMar JJOBOJIbHO
Y4aCcTO NMPUMEHSIETCS AeTIOHNPOBaHMe cepTn(UKATOB, a BIaJeHIe [IeHHbIMI OyMaraMu Tak-
XKe OIpefe/AeTcsa Ha OCHOBaHMM 3aIlVCell 110 c4eTaM Jierno. [IpakTudeckn M3rOTOBICHHDIN
BBIITYCK IJeHHBIX OyMar (caMa puandecki oTIedaTaHHasA OyMara Ha3bIBaeTCA CepTUPUKATOM,
OIVH cepTU(MKAT MOXKeT 3aMEHATb HECKO/IBKO LIEHHBIX OyMar) IepeflaeTCs B JelI03UTapuil —
Ha CKJIaJ] — U IIeHTPa/IM30BaHHO B 9TOM JeII03UTapyM XpaHUTCA. B o6opoTe mpu coBeplieHNn
CIeNOK (PUIYyPUPYIOT BBIIMCKI IO CYETY JIETIO COOTBETCTBYIOLIETO BIafieiblia IIEHHBIX OyMar.
Kax Bupum, B 3TOM BapuaHTe LIeHTPaIM30BAaHHOIO XpaHeHM 1 00pallleHIs JOKYMeHTapHas
(opma BBIITyCKa IIeHHBIX OyMar Majio 4eM OT/IMYaeTcCs OT 6e3TOKYyMeHTapHOIL.

JloxymenrapHast 1 6e3HoKyMeHTapHass (OPMBI [IeHHBIX Oymar 06yClIOBIMBAIOT pasHbIe
dakTyeckue feiicTBus mpu nx obparieHnn. UTo6bl B CenKe Kymm-npogaxiu (B paMKax
VHOJI CIIe/IKIM) IPaBa, Y4OCTOBEPEHHbIe LIeHHOI OyMaroif, MOXHO ObLIO IepefaTsh, Heo6xo-
AUMO IIepefiaTh CaM JOKYMeHT (LjeHHyI0 Oymary) win Iepenars, nepeoopMuTh mpaBa Ha
LeHHyIo Oymary. IIpuo6peTaTenp, HOTyYMBIINI JOKYMEHT — LIeHHYIO OyMary, 1160 BBIIICKY
II0 CYETY JIeNIO O 3a4MC/IeHNI Ha ero JIMILEBON CYeT IIPaB, 9KBUBAICHTHBIX KOHKPETHOMY KO-
JINYeCTBY LIeHHBIX OyMar, — MOXeT B CIIy 9TOTrO (paKkTa pacHOpPsKAThCA LIeHHOI OyMaroi u
OCYIIECTB/IATD YIOCTOBEPEHHBIE €10 IIPaBa.

[TpuHuMas BO BHMMAHNe L€/ BBITYCKA [[EHHBIX OyMar, COfepyKaHe I XapaKTep CAeNoK,
Ha KOTOPBIX OCHOBAH MX BBIITYCK, CIIOCOOBI BJIOXKEHVIS JEHEXKHBIX CPEICTB M BBIIUIATBL JIO-
XOJI0B, ITOJIaraeM, YTO LieHHble OyMaru palylOHa/IbHO MOIPa3fe/uTh Ha C/IeAYIOLyie IPYIIIIbL:

1) mormeBble IeHHBIE OYMary MHAMBUAYAJIbHOTO MHBECTUPOBAHMS (AKUMSI, MITOTEIHBII
cepTUdMKAT yIaCTHA) ¥ KOJUIEKTVBHOIO MHBECTYPOBAHNA (MHBECTUIVIOHHBII T1ali);

2) RONroBble IleHHBbIe OyMaru KO/UIEKTMBHOTO MHBECTHPOBaHMs (OOMUIanus, OII{MOH
9MUTEHTA, POCCUIICKAs HeI03UTapHAsA pacIiCcKa) M MHANBULYaJIbHOTO IHBECTUPOBAHNA (3a-
KJ1ajiHas1, 6aHKOBCKMIT cepTuduKar, coeperareqbHast KHVDKKA Ha IPeIbsBUTENA);

3) [ONIrOBBIE pacYeTHO-KpeANTHBIE OyMaru (BeKcesb, 6aHKHOTA, Y€K) U TOProBble OyMaru
(KOHOCaMeHT, IPOCTOe CKIAICKOe CBUAETENIbCTBO, ABOITHOE CKIA/ICKOEe CBUETENIBCTBO);

4) neHHble OyMaru fiis IproOPEeTeHNS U IIPEACTABIEHNS APYIVX [{eHHbIX OyMar (OIIoH
9MUTEHTA, POCCUIICKAs NeIO3UTapHAsA PacINCKa).

'* Cwm., Hanip.: Myp3un J].B. Ilennbie 6ymarn — GecrenecHsie Beuy. IIpaBoBble IIpO6IeMbI COBPEMEHHOIT
Teopun LeHHbIX Oymar. M., 1998. C. 79; Illesuenxo I'H. JlokyMeHTapHble 1 6e3[JOKyMeHTapHbIe IIeHHbIE
6ymary B COBpeMeHHOM rpakiaHckoM mpase // JKypran poccuiickoro mpasa. 2004. Ne 9. C. 34-42; [u6os A.B.
Henmy1ecTBeHHbIe 9/IEMEHTbI B COIEP)KaHUM LieHHOIt 6ymarn // AxnBokart. 2009. Ne 4. C. 12-15.
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Bo/MbIIMHCTBO IjeHHBIX GyMar CO3aoT OOLIMPHBIE BO3MOXXHOCTH BIIOKEHUIT IEHEXXHOTO
KaIJTaJIa ¢ Le/blo eTro IPYpPAleHNs; B TO XKe BpeMs, OHY AB/IAI0TCA NHCTPYMeHTaMI (pUHaH-
cupoBanust nHBecTUINMIL. C OFHOI CTOPOHBI, BBITYCKasl LIEHHbIE OyMaru, OpraHyM3aIiui Ipu-
BJIEKAIOT ICHE>KHBIE CPEICTBA JIA Pa3BUTHUA CBOEI IIpeIpUHIIMATEeIbCKON geATenbHocTn. C
LPYTOil CTOPOHBIL, IS IprobpeTareiell IleHHbIe OYMAry sSIB/ISIOTCS IPeX/ie BCEro CPeCTBOM
Oy YeH s IOXO/a, KaK IPaBIIo, 6e3 aKTMBHOTO y4acTust, 6e3 Tpya B caMoli opranmsanmmn'.

PaccmaTpuBas BOSHMKAIOLIVE B 3TO cpepe (IHAHCOBbIE IIOTOKM, MOXKHO YTBEP>KAATh, YTO
BHEIIIHe TIpolecc (pUHAHCMPOBaHVA MHBECTULINII ITyTeM BBIITYCKa LIEHHBIX OyMar BIIOJIHE aHa-
JIOTMYeH JIBIDKEHUIO 0QaHKOBCKOTO KPeUTHOro KaruTana. DakTudecKy 1 Ipy IpoJjaKe IeHHbIX
6ymar [y MX 9MUTEHTA, U IPY 3a4MCIEHNM 3aeMINVKY CYMMBI KpeanuTa OT GaHKa AeHe)XHBbIe
CPefICTBa IPeBPAIIAIOTCA B IIPOM3BOAUTE/IbHbIN KAIIUTaJl Ha OIIPEie/IeHHBIX YC/IOBUAX.

[Tpu BBIteIeHM KpennuTa 6aHKOM IIOCTABINNK KaruTana (GaHK-KPefuTop) 1 moTpebuTennb
KanyTana (3aeMIIMK) BCTYMAIOT MEXAY OO0 B yperyIMpOBaHHbIe TPAXJAHCKIM IPaBOM
(buHAHCOBBIE OTHOIICHNA, KOTOPbIe PEITAMEHTUPYIOTCSA B KPEJUTHOM [OrOBOpe. DKOHOMU-
YeCKUIT CMBIC/I OTHOLIEHWIT 3aK/II0YaeTCAA B TOM, YTO 3aeMIIMK B YCTAaHOB/ICHHBI KPeIUTHBIM
JIOrOBOPOM CPOK 00513yeTcsl BO3BPATUTh IIOJTYYeHHYIO B TOIAT cyMMy. KpoMe Toro, 3aeMIuk
00513yeTCsT CBepX 9TOrO BHECTH 3a IIOJIb30BAHNE KAIMTA/IIOM IUIATY — IIPOLIEHT 3a KPEUT,
KOTOPBIII SIB/ISIETCS [IeHO GAaHKOBCKOTO KPEAUTHOIO KAINTajIa KaK TOBapa.

ITpn npuobpeTeHNyM LieHHBIX OyMar IIOCTABIIUK KamyTana (MHBECTOP) M MOTpeOUTeNb
KannTajaa (SMUTEHT LIEHHBIX OyMar) Tak)Ke BCTYMAIOT MeXAY CO6OIl B yperyInpoBaHHBIE
TPaXIAaHCKUM IIPaBOM (DMHAHCOBbIe OTHOLIEHMS, KOTOPbIe PeIJIaMeHTUPYIOTCA YCIOBVMAMU
BBIIIYCKA IIeHHBIX Oymar. HocuTesiMu 3TuX yC/IOBUIL SIB/ISIIOTCST CaMMt LieHHbIe Gymaru. 91o
VX CBOJICTBO II03BOJIAET 9KOHOMMKE CIe/IaTh ITMTaHTCKUIL CKa4OK BIIepel, IOCKOIbKY eCyI OB
IleHHble OyMaru Ha BCe BPeMsI O OKOHYAHMSI CPOKA MCIIO/Ib30BAHMS KAIUTa/Ia OCTABA/INCh
y MHBECTOpa, TO cuTyanus O6bl1a 6bI TOX/eCTBEHHA 6AHKOBCKOMY KpeanToBaHuo. OfHAKO
IJIaBHaA LIEHHOCTDb OYMar B TOM, YTO OHM JAal0T MHBECTOPaM BO3MOXKHOCTD Y4acTHs B aKTUB-
HBIX ¥ Pa3HOOOPa3HbIX OTHOIICHMAX U OllepallMAX, KOTOPbIe OCHOBAHBI Ha YCTIOBVIAX U COZlep-
JKaHUU IIeHHBIX OyMar. Eciu mpu BIDKeHnn 6aHKOBCKOTO KPEAUTHOTO KAlUTANIA IPEIMETOM
OTHOIIEHUII KpeJUTOpa I 3aeMIIMKa ABJIAETCA CYMMa JIEHeXKHOTO KallTala, TO OTHOIIECHNA
VHBECTOPA U OPraHM3AINY, BBIITYCKAIOIIel [leHHbIe OyMari, CTPOsTCS MMEHHO Ha CAaMIX LIeH-
HbIX Oymarax. IIpu aToM moTpebuTep KannTaaa (IMUTEHT IIeHHBIX OyMar) BBICTYIAET IPO-
[aBILIOM I[eHHOIT OyMar, a IIOCTAaBIINK KANTaIa (MHBECTOP) CTAHOBUTCS €€ IIOKYIIATe/IeM.

ITpocTble 1 He IepCIeKTMBHBIE IJIS IOBTOPHOTO VCIIOIb30BaHMA B 000pOTe OTHOIIEH,
BO3HIUKAIOIINE IPY OAHKOBCKOM KPEAUTOBAHUM, HE MOTYT OBICTPO U YEOOHO IIepeHOCHTHCS
Ha IPYTUX YIaCTHUKOB ¥ MEHSTD CBOMX CyO'beKTOB. VIMEHHO 9Ta 00beKTVBHAS TOTPEOHOCTD
9KOHOMUKM YOBIETBOPSIETCS IIPU BBIITYCKE LIEHHBIX OyMar. DMUTEHT [IPUHVMAET KOMIIIEKC
(pMHAHCOBO-9KOHOMIYECKUX 005I3aTEe/IbCTB B MOMEHT BBIITYCKA LIeHHbIX GyMmar, mpudeM 06s-
3aTe/IbCTBA COXPAHAIOTCS 3a HUM Ha BeChb CPOK CYILIeCTBOBAHNA IIeHHBIX OyMar JaHHOTO BBI-
mycka. VIHBecTOp (IepskaTesb) LIeHHON OyMaru COITIACHO YCTIOBMAM BBIITYCKa IIeHHBIX OyMar
MOJKET JIETKO U OBICTPO IIepefiaBaTh CBOE MIPABO COOCTBEHHOCTH [PYTOMY JIMIY IIyTeM IIPO-
[QKU II€HHOI 6yMary i ee OTYY)XAEHNsI NHBIM CIIocob6oM. B pesynbrare nennsie Gymarn
CTAHOBATCA 00'beKTaMU MHOTOKPATHO KYIUIM-IIPOJAXKU C LIe/IbI0 IIOTy4eHN JOXO/IA OT 3THX
OIepaLINIl 1, CIEI0BATEIBHO, 0O/IAAI0T CBOICTBAMM CIIELM(IIECKOrO TOBAPA.

IMoTpebuTenpHast CTOMMOCTD LIEHHO OyMaru Kak ToBapa 00ecIednBaeTcsi TeM, 9TO ITOT
TOBap, Oymy4ys OOBEKTOM BJIO>KEHUII NEHEKHOrO KalNTajla, CO3/jaeT BO3MOXKHOCTD IOJNy-
YeHVS IIPUPOCTa OT ITYUX BIOXKEHMIT, @ TakoKe Apyrue Ipasa, HpuobpeTaeMble NHBECTOPOM

15 Cm.: OcHOBBI TOpTdhenbHOro nHBecTnposanus: yue6unk / T.B. Huxntuuna u ap. M., 2017. C. 9-11.
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OJIHOBPeMeHHO ¢ 6yMaroit. 3aMKCUPOBaHHBIE YCIOBUSIMI OyMAaru BO3MOXKHOCTH IOy I€HNsT
IOXOfa U peaju3aluyl JPYyTruX IOJIe3HbIX [/ MHBECTOpa IpaB felaloT bymary eHHoit. Co-
BOKYITHOCTb BO3MOXKHOCTEI!, KOTOPBle 0bOecreurBaeT BIajenblly lieHHas OyMara, Helocpen-
CTBEHHO B/INAET Ha IleHy JJaHHOro Tobapa. Ilepseiiiiell, KOHEYHO, ABIAETCSA BO3MOXXHOCTD
IIOJTyYeH N JOXOfia TI0 LIeHHBIM OyMaraM.

B mpakTiKe X03s1ICTBEHHOTO 060pOTa IjeHHbIe OyMary IprobpeTarnTcs, PeKie BCEro 13
(bMHAHCOBOrO MHTEpeca, ¢ Le/IbI0 IIOTYYeHN A 10 HUM IPUPOCTa (Pa3HUILBI B IIeHe IOKYIIKU I
IIPOJAXKY, IPOLIEHTOB U JUBUAECHNOB). LIeHbl, 10 KOTOPBIM MPOVICXORAT CHENKU KyIUIU-TIPO-
Ia>KU IIeHHBIX OyMar, KaK IIPaBIIo, HEIIOCPECTBEHHO IIPUBA3aHbI I IIPAMO IPOIOPIMIOHATb-
HBI BE/IMYMHE [JOXOJa, II0/Ty4aeMoro 1o HuM. Eciu JoXof, pacTeT, TO LjeHbl CAE/IOK C JaHHOM
L[eHHOI1 6yMaroif MOBbILIAIOTCS; TPU YMEHbIIEHUH JOXO/iA LIeHbI CAeNOK CHIDKaoTcst. Kak ¢u-
HAHCOBbIE IHCTPYMEHTHI LIeHHbIe OyMary «yMUPAIOT», eC/IM II0 HUM YeTKO He IPOTHO3KpPYeT-
CsI TIOCTYIJIEHNIT JOXOfia B OIIPe/ie/IEHHBII CPOK B OyAyIIeM.

VIHBecTMpOBaHME JEHEXXHBIX CPEICTB B LIECHHYI0 OyMary Kak B HEKMil PacTYLIMil JJONIT-
aKTUB IIPOMUCXONUT TOTBKO Ha 3TaIle CaMoll IePBOI CAeMIKY MO BBIBOMY LIeHHOI 6yMaru B 06-
parenne. Hanpumep, Korga BHOBb CO3JaHHOE aKIMOHEPHOE 00IIIeCTBO BIIEpBbIe pasMellaeT
aKI[My CPeliy CBOUX CO3flaTeneli-ak1noHepoB. C OJJHOI CTOPOHBI, JUBHU/IEH B 10 aKIMAM He
OrpaHNMYeHbI U 3aBUCAT OT BEIMYMHBI IIOTTyI€HHON aKIMOHEPHBIM 00IIeCTBOM IPKUObIIN, C
IPYroil CTOPOHBI, KaXX/blil MHBECTOP BCErja IPOTHO3UPYET JOXOZHOCTb CBOMX BJIOXKEHUI
VIMEHHO B TIIPOIIEHTAX Ha BJIOYKEHHBIN KalUTall 3a TOLOBOJ CPOK. AHAaTTOTMYHO OpTaHM3aLNA-
SMUTEHT MHepefjaeT TOMbKO YTO BBIMYIeHHbIe OOMUTALUY TIePBOMY KpeaUTOpy-Ipuodpera-
TeJTI0 9TOTO JIONTa. B 9TOM IepBUYHOM pasMellleHNN BIOKeHNUe Mpuobperarens oOMIUramuit
IIOXO>Ke Ha Ollepalnio 6aHKOBCKOro KpeanToBaHusa. OGHAKO B abHellIeM Cyabba [ieHHO
Oymaru oTpakaeT B KOPHe APYIyIo GMHAHCOBO-9KOHOMUUYECKYIO IPUPOLY OTHOLIEHNMIL, CK/Ia-
IBIBAIOIIMXCA MEXY €€ MPEebITYIIVMI Y TOCERYIOUMY BIafie/TbLlaMu.

C puHAHCOBBIX IO3ULIMIT 32 KXKIOV LIeHHOJ OyMaroi CTOUT KaIlUTall, a UMEHHO — BJIO-
JKEHHBIE B ITPOU3BOJUTENbHBIX, ITOJIE3HBIX IIE/IAX IeHeKHbIE CPEfICTBA, paboTalolye B paMKax
IpeIIPUHUMATENIbCKON /MO0 06IIeCTBEHHO-TIONE3HOI AeATenbHOCTU. [IpofaBas LeHHyI0 6y-
Mary, MpeAbIIyIil BIafe/el] TeM CaMbIM [jaeT HOBOMY BIIajie/Iblly OyMaru BO3MOXKHOCTD 3a-
HATb €T0 MEeCTO MHBECTOpa B 3TOM (MHAHCOBO-9KOHOMIYECKOM OTHOIICHVN. YCTYINas MeCTO
MHBECTOpa, IIpOJaBell LIeHHOi OyMary He HeceT HUKAKOI OTBeTCTBEHHOCTM 3a Ka4eCTBO JIaH-
HOTO «TOBapay», IIOCKO/IbKY 3a BeChb CPOK BIafeHysi OyMaroil OH HUKaK He MOT M3MEHUTD €ro.
KauecrBo sToro crenuduyeckoro Topapa HeM3MeHHO U CKPEIIAETCS YCIOBUAMM, KOTOPBIE Ta-
PaHTHUPYeT SMUTEHT, BBIITYCKas [IeHHYI0 OyMary, HOCUTe/IeM STHX YCIOBMIL ABJIAETCS OHA CaMa.

MecTo B pHAHCOBO-3KOHOMMUIECKOM OTHOIIEHNUY, 0(OPMIEHHOM IIeHHOI 6yMaroii, Ho-
BBIIl MTHBECTOP-IIPHOOpETAaTeNb 3aHNMALT B [IOTHOM 0ObeMe, TOYHO COOTBETCTBYIOLEM TOMY
o6T,eMy IIpaB, KOTOPBII IPeJOCTaB/LA/ICA LIeHHOI OyMaroil IpeAbInyleMy nHBecTopy. OpfHa-
KO C Te4eHMeM BpeMeHU IIPOVICXOJUT IIOCTyIaTe/IbHOe PAa3BUTIIE SMUTEHTA LIeHHOI OyMary,
B ITpolLecce CBOETI eATETbHOCT OH pacTeT. Ero BO3MOXXHOCTM 06eciedrBaTh IPUPOCT BKIIA-
IbIBAEMOTO B €T0 IeATENbHOCTD 1 MMYILECTBO JIEHE)KHOTO KallMTaja yBeNUIMBaIOTCH, YTO 3a-
KOHOMEPHO BJIe4eT yAOPO>KaHe YKa3aHHOTO MeCTa, 3aHATOro nHBectopoM. Iloatomy B fon-
roCcpodYHOM Iepuoge (0T roa u 6ojee) IieHa, 10 KOTOPOII IieHHas GyMara IIpOJAeTcsl, PAcTeT.

OueBNIHO, YTO B HeOIATOMPUATHBIX S9KOHOMUYECKNX YCTIOBYAX CIIOCOOHOCTU SMUTEHTA
obecreuyrBaTh MpyUpallieHMe BKIaAbIBaeMOr0 B HETO KaIliTajla IHBECTOPBI OLIEHNBAIOT CKeIl-
TUYECKU. B KpuUsyCHbIE TTepyrobl 9KOHOMUYECKOTO PasBUTHA OHU OTKa3bIBAIOTCA IPpHUOOpe-
TaTh LIeHHbIe OYMary, U eC/IM B/Ia/ieNbIIbl IeHHbIX OyMar B TaKMX YCIOBYAX IBITAIOTCS MX HPO-
IaTb, TO IjeHa OyMmar MoXkeT OBITh OueHb Hu3Koit. Hampumep, B pasrap xpusuca 2008-2009
IT. B ¢peBpase 2009 r. akiuio CoepbaHKa MOXKHO OBITO KynuTh 3a 17 py6.; 3aTeM, KOIa aHTH-
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KpU3NCHbIE MEPBI 6I)UH/I IIPUMHATDI U C ONITUMM3MOM BOCIIPMHATDI XO3HﬁICTByIOHH/IMI/I Cy6'beK-
Tam, B gekabpe 2010 r. akiun CoepbaHKa MOXKHO OBIIO IIPOAATH YoKe 10 107 py6. 3a mITyKYy.
KoHeuHO, B 06CcTaHOBKE CTabMIBHOrO 9KOHOMIIECKOTO pasBUTHS He ObIBaeT TAKOro (aHTa-
CTMYECKOTO POCTa IIeH aKIWil, BMECTe C TeM M3MEHUYMBOCTB LjeH (KaK POCT, TaK U CHVDKEHNE)
SIBISIETCS MX HEOTHEM/IEMOIT XapaKTepuCTUKOiL. KpoMe Toro, cyijectByeT Tak HasbiBaemast
IJEHOBAA IIAMATDH (bOHHOBOl"O PBIHKA. Ecmn IJE€Ha 6YMarI/I OOHAXXIbBI TOCTUTAa/Ia BBICOKUX 3HaA-
YEHUIT, TO Yepe3 KaKoe-TO BPeMsI ITOCTIe CHYDKEHNSI YKa3aHHasl IieHa CHOBa Oy/eT JOCTUTHYTa
U IIpoJifieHa C MoBbIlIeHeM. HecOMHEHHO, eCiit SMUTEHT MIOTTHOCTBIO TepsieT (PMHAHCOBYIO
COCTOSITE/IBHOCTD ¥ OKa3bIBAETCsI GAHKPOTOM, HUKAKIX MHBECTOPOB He 3aMHTEPECYeT MpU-
o6peTeHe €ro [IeHHBIX OyMar, CIeOBATENbHO, VX [I€Ha YIIajeT O HyJIs.

Odopmiss GMHAHCOBO-9KOHOMIYECKOE OTHOLIEHYIE IIPEBPAILEHNS JEHEKHDBIX CPEJCTB B
paCTyHH/H‘/’[ HPOI/I3BOHI/ITCHI)HI)H71 Kanmran Me>1<ny VHBECTOPOM U SMUTEHTOM, LI€HHAA 6yMara
peamusyer ee 1 9¢HeKT LeHOBOro MyIbTUIUIMKaTOpa. OHa IPUTATUBAET B CHENKY MEX/Y
IIpefbIIYIIVIM U HOBBIM BJIaJie/IbIJaMU LIeHHON OyMary CyMMy, 3Ha4UTe/IbHO OOJIblIIe TOli, KO-
TOPYIO B IIEPBBIIT Pas IOMTYIM/I CaM SMUTEHT, TO eCTh GOJIblile HOMIHA/IA LIEHHOI OyMaru.

B Tabnuige 1 oTpaskeHo, YTO HOMUHAT OOBIKHOBEHHBIX akunmit Coepbanka ¢ 1993 mo 2001
IT. COCTAB/ISUI BCero 50 py6. 3a aKIMio, XOTS B CJle/IKaX MEXAY [TOKYIATe/IsIMI U [IPOJABLAMU
OHII OLIEHVBA/IICh B HECKOJIBKO THICSIY pyOIert'®.

Tabnuya 1
BoInyck 00BIKHOBEHHBIX U NPUBIIETNPOBAHHBIX akiuit CoepGanka’
ITopsap- | [ara peru- Boimyckn Beimycku npusunerupo- | Pasmep ycras-
KOBBI CcTpanumn 0OBIKHOBEHHBIX aKI[MIT BaHHBIX aKINI HOTO KallnTana,
HOMep oTdyera 06 TBIC. Pyo0.
BBIITyCKa | MTOTAaX BBI- | Konpyectso, | Homu- | KommuectBo, | Homu- | (Hapacraromum
mycka mT. Hasl, py6. mT. Har, py6. UTOTOM)
1 15.04.1993 45000 50 250 000 1 2500
2 29.06.1993 135000 50 750 000 1 10 000
3 21.12.1993 720 000 50 4000 000 1 50 000
4 12.04.1994 900 000 50 5000 000 1 100 000
5 20.07.1995 1900 000 50 - - 195 000
6 28.09.1995 2426 249 50 - - 316 312
7 15.05.1996 2873751 50 40 000 000 1 500 000
8 25.12.1996 4002 000 50 - - 700 100
9 09.06.1998 1 000 000 50 - - 750 100
10 04.06.2001 4998 000 50 - - 1 000 000
11** 01.08.2006 19 000 000 3000 50 000 000 60 60 000 000
12 29.03.2007 2586 948 3000 - - 67 760 844
13 0% 19.07.2007 | 21 586 948 000 3 1 000 000 000 3 67 760 844

* C y4eTOM JIeHOMUHAIIMM JeHEKHbIX 3HAKOB
**yBenumdeHue HOMIHA/IA aK Ui
*** npobeHe aKImit

' Vismenenne YK n cBefieHust 0 BbITycKax akumii [Omekrponnsiit pecypc]: URL: // http://www.sberbank.
com/ru/investor-relations/share-profile/shares (zara o6pamenus: 26.10.2017)
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B utore B 2006-2007 rr. C6epbaHK BBIITYCTIUI HOBble OOBIKHOBEHHBIE AKIVJI HOMIHATIb-
HOJI cTOMMOCTHI0 110 3000 py6. OfHaKo IleHa aKIUM B CAeNKaX MEXAY IIPOJaBLaMIL I IOKY-
marernsiMu npesbirana 100 teic. py6. u CoepbaHk IpuHsia pelenne 06 ux gpobiernu B 1000
pas. K Havany kpmsuca (x ocern 2008 T.) meHbI cienok ¢ akumsamy CoepbaHKa IpeBbIIIaIn
100 py6. 3a akiuo.

B okts6pe 2017 1., HeCMOTpPsI Ha HOMMHAT 3 py6. 3a aKI[UIO, CAETKY MEXJY IPOAaBIaMM
¥ TOKYTIaTe/IIMIU IPOUCXOAWIN TI0 IieHe Ha 90-95 % Bbimre 100 py6. 3a akimio CobepbaHka
(Tabmuma 2).

Kak BuHO U3 TabmmIibl 2, leHHas OyMara yepes rpaXk/JaHCKO-IPaBOBYIO CAEMKY OIIoCpe-
IyeT 3aTpaThl MHBECTOPA Ha €r0 BXOJ B (PMHAHCOBO-9KOHOMMYECKOE OTHOIIEHVE C 9MUTEH-
TOM, IpMYeM 3a IieHY, KOTopas MHOTOKPATHO BbIIlle HOMUHA/IA OyMary, OHa OIIpefieiAeTCs He
SMUTEHTOM, a CAMUM MHBECTOPOM M IpPEAbILYIIMM BIafie/IblieM IIOf] BAUAHMEM PbIHOYHOI
curyanyn'’.

Tabnuya 2
Poinovynas kanuranusanus Coéepoanka B 2016-2017 rr.
Hara | Opranusartop Topropnu | Viapusupyanbubiii | Konuyecrso | PpiHou- | PriHouyHas
TOCYJapCTBEHHBI | aKIWIf, IIT. | Has IleHa | KammTa-
PerucTpanyiOHHbIN aKIuy, | IU3anud,
HOMep I[eHHbIX Oymar pyo. Mipa. pyo6.
01.01.16 | 3AO «®b MMBB» 10301481B 21586948000 | 101,18 21842
01.01.16 | 3AO «®b MMBB» 20301481B 1000000000 76,33 76,3
WToro Kanuranusamus: 2 260,5
01.01.17 | ITAO MockoBckas buprka 10301481B 21586948000 | 171,85 3709,7
01.01.17 | ITAO MockoBckas buprka 20301481B 1000000000 130,19 130,2
JVIToro Kanmuraausamus: 3839,9

Ilennas Gymara sBJIS€TCS He TOJIBKO CIlelnUYecKuM, HO ¥ OBICTpOpeann3yeMbIM (BbI-
COKOIMKBUIHBIM) TOBapoM. Hanpumep, HeBO3MOXXHO IPOJaTh 32 HECKOIbKO MUHYT 10 ThIC.
TOHH 3€pHa, HO 3TO JIETKO CAIe/IaTh IyTeM peannsaluy MPOCTOTO CKIa[JCKOTO CBU/I€TENbCTBA.
Her Taxoro noxymaress, KOTOPBII COIIACUIICS ObI KyIUTb, HarpyuMep, 100 Tbic. TOHH HedTH,
KoTOpas OyheT JOCTaBlIeHa TaHKepOM eMy B IOPT Yepe3 jBa MecsAna. OfHAKO 9TO BIIOJIHE
TOCTIDKMMO C JICIIO/Ib30BaHVeM KOHOCAMEHTa, CHE/IKa ¢ KOTOPBIM MOXXeT ObITb COBeplIeHa
B Te4eHMe 4Yaca. ITO YHMKAJIbHOE CBOJVICTBO LIEHHBIX OyMmar BefieT K TOMY, YTO VIHBECTOPBI
BKJIAJbIBAIOT B HUX KaIlMTaJI, a0CTParupysch OT TeX BO3MOXHOCTeT, KOTOPbIe IIeHHbIe OyMaru
IIpefoCTaB/IAIT (pakTudecku. B aTux mpumepax npuodperaTenb CKIafiICKOTO CBUICTE/IbCTBA,
KaK IIPaBUJIO, He MMeeT HUKAKOTO MHTepeca B monydeHnn 10 ThIC. TOHH 3€pHA, a HOBBIN B/la-
Ierel] KOHOCaMeHTa He coOOMpaeTcs IpMHMMATD B IOpTy 100 ThIc. TOHH HedTu.

AHanorn4HoO KBaIMPUIMPOBAHHBII IHBECTOP, oKynas akuyy CoepOaHKa B pasrap Kpy-
3uca, B ¢peBpaine 2009 1. mo 17 py6. 3a WITYKY, He cOOMpaeTCs HaBCera CBA3BIBATDL CYAbOY C
IaHHBIM aKIMOHEPHBIM 001ecTBOM. [l0>KHaBIINCh O/IarOIPUATHON 00CTaHOBKY, HAIIpUMeEp,
okTA6ps 2017 ., KOra Apyryie MHBECTOPBL OYAYT FOTOBBI ¥ COITIACHBI KymuTh akumm Coep-
6aHKa 1o 195 pyo0., Brajiesel] TaKOro JMKBUIHOTO TOBapa IMPOJACT €r0 U MOTYYUT BBICOKYIO
IIpUOBIIb, a UMeHHO — 1047% 3a 8,8 jeT, uTo cocrasaeT 6onee 118% rofoBbIX.

17 AkipmoHepHbIt KarmTan [nexrponusiit pecypc]: URL: // http://2013.report-sberbank.ru/ar/corporate-
governance/share-capital/ (aTa o6pauenns: 26.10.2017)
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BO/BIIMHCTBO MHBECTOPOB MIOKYIIAET LjeHHbIe OyMary, YT0ObI Yepe3 HeKOTOPOe BPeMsI X
IIPOZIATh JOPOXKeE LieHBI IprobpeTeHnst. B pesynbraTe 1jeHHbIe GyMary MOKYIAIOT U IIPOJAIOT
IO BJIVISTHMEM IOTPeOHOCTY MHBECTOPOB IIOJIYYUTDh IIpMpalleHVe NeHeKHOro KalnuTana Ha
TOM 9KOHOMIYECKOM OCHOBAHMNI, YTO CYIIECTBYIOT YCIEIIHO paboTaroliie SMUTEHTbI, 160
IIO/IB3YIONIMeCs CIIPOCOM TOBapbl U uMylecTBO. ClleffoBaTe/IbHO, IleHHasA OyMara — 3TO ype-
TY/IMPOBAHHBIN I'PaXKIAHCKUM IPAaBOM (PMHAHCOBBII MHCTPYMEHT IIOTy4YeHNs HOXOJa B pe-
3y/IbTaTe 3KOHOMMYECKOTO POCTa SMUTEHTA, YAOPOXKaHNA TOBapa MM MMYIECTBa, KOTOPbIe
[lQaHHOJI [JeHHOIT 6yMaroit IpefCTaB/IeHbl, I03TOMY LieHHbIe OyMaru ObUIn, OCTAITCS 1 OyRyT
IIpe;MeTOM 3KOHOMIUYECKOr0 MHTepeca I 00'beKTOM I'PaXXJaHCKO-IIPABOBBIX OTHOIICHMIA.
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Abstract

Most securities provide effective opportunities for investing money capital in order to increase it,
at the same time, they are the legal priority of investments. On the one hand, issuing securities,
organizations attract funds for the development of their entrepreneurial activities. On the other hand,
for purchasers, securities, above all, a way of generating income, usually without active participation,
without difficulty in the organization itself. Attraction of securities (capital) and investments of capital
(citizenship of securities) are joined by civil-legal, financial and economic relations that regulate
the issue of securities. The carriers of these conditions are the securities themselves. This is their
correctness, if the securities are on all the time before the end of the period of use to get rid of it.
However, the main value of securities is that they are investors who can participate in special, more
active and diversified relationships and transactions that are based on the conditions and content
of securities. If the movement of bank credit capital, the credit and credit organization will be one or
another amount of money capital, then the relationship of the investor and the organization issuing
securities are built on the securities themselves. For each security there is capital, namely, money
invested in productive, useful purposes, working within the framework of some entrepreneurial or
socially useful activity. By selling a security, the previous owner thereby gives access to securities to
take his place as an investor in this financial and economic sense. Leaving his place as an investor,
the seller of a security «Quality», it is invariably guaranteed by the issuer that issued the security. In
this article, the authors examine the securities taking into account their ability to simultaneously act
in the trade aspect of the financial and economic interest and the object of civil law relations.
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NMpeabsaBneHe BCTPEYHOro

MCKa K MeXxayHapogHou
MeXnpaBuTeNIbCTBEHHOU
opraHusauuv npuv paccMoTpeHuun
rpakgaHcKux gen

A.VI. LlyxkuH

BEAYLLNA HAYYHbIN COTPYOAHUK OTAena MeXAYHapOAHOro 4acTtHoro npasa WHCTUTyTa 3aKOHO-
[aTenbCcTBa U CPaBHUTENBHOIO NpaBoBeeHus npu MNpasutensctee Poccuitickon epepaunm,
KaHonaaT puandecknx Hayk. Agpec: 117218, Poccuitckaa degepaumnsa, Mocksa, b. Hepemyuu-
kKuHckasa yn., 34. E-mail: pil@izak.ru

AHHOTaAUMA

OpHOW 13 BaXHbIX rapaHTUI 3aLLUMThl NPaB OTBETYMKA B MPaXAAHCKOM CyA0MNPOM3BOACTBE CIYXUT UH-
CTUTYT BCTPEYHOTO ncka. lNpaBo Ha NpeabsiBlIeHNE BCTPEYHOIO MCKa — 3TO CyObEKTUMBHOE NMPaBo N1La,
NMPUBIIEKAEMOrO CyAOM K OTBETY MO NepBOHA4YasbHOMY MCKy. HecMOoTpsi Ha, ka3anoch Obl, JOBOJILHO
LeTanbHYI0 pernaMmeHTaumio MHCTUTYTa BCTPEYHOIO MCKA, Ha NMPakKTUKe OCTAIOTCH HEepPEeLUEHHbIMU He-
KOTOpbIE BOMPOCLI. B cTatbe paccmaTtpnBaeTcs BONPOC O TOM, MOXET i OTBETHMK BOCMOIb30BATLCS
LAHHbIM CPEACTBOM 3aLLMThl CBOMX MPAaB B Cily4ae y4acTus Ha CTOPOHE UCTLA MEXAYHAPOAHON MEeX-
NPaBUTENILCTBEHHOW OpraHn3aLmm. TOT BONMPOC BECbMA BAXEH, B TOM YMCIE C TOYKM 3peHust Bbibopa
NPaBWUJIbLHOM TaKTUKM 3aLLMTel B cyaeOHOM npolecce. Ha 0CHOBaHUM aHann3a MexayHapoAHbIX corna-
LLIEHWNIA aBTOP MPUXOAUT K BbIBOAY, YTO MEXAyHapOoHas OpraHn3aums O0mkHa ObiTb NMpu3HaHa otka-
3aBLUeinics oT cynebHOro MIMMYHUTETA B OTHOLLEHUN BCTPEYHOIO UCKA, HEMOCPEACTBEHHO CBA3AaHHOMO C
nepBoHaYasbHbIM, ECNN 3TA OPraHN3aLuns NpeabsBuia UCK B POCCUNCKUIA cya,. [py Hannumm B3aMMHOM
CBSI31 BCTPEYHbIN NCK K MEXAYHAPOAHOM OpraHM3aummn OoJXeH ObiTb PACCMOTPEH COBMECTHO C NEPBO-
HavasbHbIM TPeGOBaHNEM 6E3 KaknX-NMB0 MHbIX OMOHUTESNbHBIX YC/TIOBUIA, BHE 3aBUCUMOCTM OT CO00-
pPaXXeHWn NPOLLECCYalibHON SKOHOMUK. PAacCMOTPEHNE Cya0M BCTPEYHOIO MUCKa K MeXAyHapoaHOM op-
raHM3auun-ncTLYy B paMKax yXe HavaBLLerocs npolecca B 60sbluein cTeneHn obecneynBaeT yaooHyo
1 CBOEBPEMEHHYIO 3aLLMTy NpaB OTBETYMKA KaK PABHOMPABHOM CTOPOHbI, HEXENN PaCCMOTPEHME ero
TpeboBaHMs K OpraHn3aLmm B pamMkax Apyroro CaMoCTOSTENLHOIO Aena. B naHHoOM cnyyae BCTpeyHbI
NCK BbICTYMaeT CBOEro poJa CPeAcTBOM 3aLUTbl OT CyAeOHOr0 MMMYHUTETA MEXAYHAPOAHON OpraHu-
3aumn. 1o MHEHMIO aBTOPa, MeXAyHapOoAHas OpraHn3auuns Takxke OOMKHA CHMTATbCS OTKa3aBLUencs oT
cynebHOro UMMYHMTETA B OTHOLLIEHUM MEPBOHAYAIbHOIO UCKA, ECNM AaHHas OpraHn3aLms npeabsasmna
BCTPEYHBIA UCK B POCCUINCKMIA CyA. B MprBEOEHHbIX Cryyasix 0Tkas OT npaBa Ha CyAeOHbI MMMYHU-
TET XapakTepU3npPyeTCst KOHKJTIOAEHTHBIMY NMPOLLECCYaNIbHbIMU AEACTBUSMY MEXAYHAPOOHOW OpraHu-
3auumu 1 BblpaxaeTcsi B BbIGOPE NIMHMM NOBELAEHUS, NCKITOYaloLLEN BO n3bexaHne 3510ynoTpebneHmns
NpaBoOM APYro MexaHn3m NpaBoOBOM 3ALLUTHI.

KnioueBblie cnosa

IOPUCAMKLNSA POCCUIACKNX CYO0B, CYyAeOHbI UIMMYHUTET, MEXAYHapOaHas MEXMNPaBUTENIbCTBEHHAS Op-
raHM3auusi, UCK, BCTPEYHbIN UCK, MEXOYHAPOAHbIV rpaXaaHCKUiA NpoLEeCC.
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Bubnuorpaduyeckoe onucanue: LykuH A.WN. MpenbsBneHve BCTPEYHOrO MCKa K MEXAYHAPOOHbLIM
MEXMpPaBUTENIbCTBEHHBIM OpraHM3auuaM nNpyv pacCcMOTpeHun rpaxgaHckux aen // MNpaso. XXypHan
Bbicwien wkonbl akoHoMukn. 2017. N2 4. C. 111-127.

JEL: K33; K41; YK:341 DOI: 10.17323/2072-8166.2017.4.111.127

ObparieHreM 3a CyreOHOI 3aIUTOl CINTAETCS HE TOIBKO MCKOBOE 3as1B/IeHNe, IOAHHOE
UCTLIOM, HO M BCTPE@YHBIl ¥ICK OTBETYMKA, HAIleJIeHHBIN Ha 3alUTY OT IPUTA3AHMII VICTIA.
BcTpeuHslit MCK B IpaXAaHCKOM CY[OIPOM3BOACTBE MPECTABIIAET OO0 OFHO M3 Ba>KHBIX
CPenCTB 3alUTHI [IpaB OTBeTYMKa. [[paBo Ha NpexbsBIeHIe BCTPEYHOTO MCKa — 3TO CYOD-
eKTVBHOE IIPaBo JINIIA, IIPUBIEKAeMOr0 CyZOM K OTBETY II0 lepBOHauanbHOMY ucky. Cozep-
JKaHVeM IIpaBa Ha IIpebsBIeHNe BCTPEUHOTO MCKa, KAK OTMEYAeTCs B IUTEPATYpe, ABIIACTCA
IposiB/IeHNe CyOBEKTUBHOTO IIPaBa, T.e. IIPOLjeCcCyabHbIE feJICTBIS 3aHTepeCOBAHHBIX L]
U Cyfa 0 BO3OY>KAEHMIO U MO P KaHNIO IPOLiecca Ijisl PACCMOTPEHMsI CYLOM IpebsiBIeH-
HOTO MICKa ¥ BBIHECEHN TI0 HEMY PelIeH 110 CYIecTBy .

ITox BCTpeYHBIM MICKOM HEKOTOPbIE aBTOPBI IOHMMAIOT «TaKOe CaMOCTOATeIbHOE Tpebo-
BaHIle, KOTOPOE OTBETUNMK IIPebsBIAET MICTIY B TOM JKe CyAeOHOM IIpoliecce O OKOHYAHS
IIPOM3BOJICTBA IO IIEPBOHAYA/IBHOMY JICKY CY/IOM II€PBOI MHCTAHLIMM B IIE/ISIX COBMECTHO-
ro peureHys: 060ux MCcKoB»?. Hanbormee monHoe ompefeneHe JAHHOTO IIPaBOBOTO SBIEHNMS,
Ha Hau B3, chopmynuposana H.JL. KieitH: BCTpedHBII ICK — 9TO «3asBIEHHBIIl OT-
BETYMKOM B yyKe BO3HUKIIIEM IIpoljecce II0 IIepBOHAYAIbHOMY MCKY ¥ pacCMaTpUBaeMBblil CO-
BMECTHO C HUM JICK, KOTOPbIM OTBETYMK NIPEAbABTISIET K MCTIY TpebOoBaHIe, CIyxKalilee Cpef-
CTBOM 3aILINUTHI IIPOTKB MEPBOHAYATBHOTO TPeOOBAHNS MMM CBA3AHHOE C HUM OIM30CTHIO
ocHoBaHMI» . TakuM 06pa3oM, Cpei XapaKTepHbIX YepT BCTPEYHOTO MCKa MOXKHO BBIIETINTD
TO, YTO BCTPEYHBI MCK MPENbABIACTCA B Y)Ke BO3HUKIIEM IIPOIlecce IO ITepBOHAYAIbHOMY
Tpe6GOBaHMIO U /151 COBMECTHOTO C HUM PAcCMOTPEHM.

HopmaruBHOMY peryMpoBaHMIO PacCMaTpyBAeMOro MHCTUTYTa B Poccuu mocBslieHsl
IIO/IOXKEHISI TIPOLIeCCYanbHBIX KOfeKcoB. Tak, B cOOTBeTCTBUM € 4. 1 ¢T. 132 Ap6uTrpaxkHoro
mporeccyanbHoro kopekca Poccuiickoit @epepannn (ganee — AIIK P®) orBeTunx o mpu-
HATVSI apOUTPKHBIM CYIZOM IEPBOII MHCTAHIMM CYLeOHOrO aKTa, KOTOPBIM 3aKaHUMBAETCS
paccMoTpeHue Jiena 1o CYIECTBY, BIIpaBe IPeNbsABUTh UCTIY BCTPEUYHBIN UCK IS paccMO-
TPEHsI er0 COBMECTHO € IIepBOHaYaIbHBIM MicKoM. O6 9TOM et peusb Taxoke B €T. 137 Ipak-
IaHCKOTO IIpolleccyanbHoro kogekca Poceuitckort @eneparum (zanee — I'TIK PO).

HecmoTps Ha Kasamoch ObI ZeTaIbHYIO per/laMeHTAallMI0 MHCTUTYTa BCTPEYHOrO MCKa, Ha
IIPAaKTMKe OCTAIOTCS HePeIeHHbIMI HEKOTOPbIe BOIPOCHl. OfUH 13 HUX — MOXKET /I OTBET-
YJK BOCIIOJIb30BATHCS IAHHBIM CPEICTBOM 3aIMThl CBOMX IIPaB B CJTy4ae YIacTNsI Ha CTOPOHE
MCTIA TAKOTO CIIel(pMIecKoro CyobeKTa, Kak MeXXJyHapOfHasi MEeKIIPaBUTE/IbCTBEHHAS Op-
raHyusanusa? DTOT BOIIPOC BeCbMa BaKeH, B TOM YIIC/Ie C TOUKM 3peHNs BbIOOpa MPaBUIbHOM
OpraHM3aLUy TAKTUKY 3aLINUTHI B CyAeOHOM IIpolecce.

Crenudnka MpaBoBOro IOIOKEHN MEKAYHAPOSHOM MEXIPaBUTETbCTBEHHOI OpraHi-
3alUyl B IPAKHZAHCKOM (apOMTpa’KHOM) Ipoliecce CBsi3aHA C TaKMM 3/EeMEHTOM ee IIpaBo-

! Cm.: Apanos H.T. BcTpedHBIT ICK B COBETCKOM IPXIAHCKOM IIPOLIECCYaTbHOM IIpaBe: aBToped. Avc. ...
K. 10. H. Tomck, 1965. C. 17.

2 Cm.: @ypcos J].A. IIpobreMsl BCTPEIHOTO MCKa B apbutpaxkHoM mporjecce // YOpupmaeckmit mup. 1998.
Ne 9-10. C. 79.

* Cwm.: Knetin H.J. BeTpeunslit MCK B cyfie u apbutpaxe. M., 1964. C. 12.
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CYOBEKTHOCTH, KaK MMMYHUTET OT IOpucAukiyy cyfa’. CyaeOHbII UMMYHUTET MEXIyHa-
POJHOIT OpraHMsanuy O3HAYaeT 00sA3aHHOCTDb cyfaa Poccuitckoit Depeparun BO3ep>KaThbest
OT NIpUBJIEYEHNsI JAHHOI OPraHU3ALUY K YIaCTUIO B CygeOHOM pasbuparenbctse. Hopma 06
obaaHNy MeXYHAPOIHOI OpraHusanueit Cyfe6HbIM MMMYHIUTETOM HAXOQUT CBOE 3aKpe-
IJIeHNe B MEeXKAYHApOHbIX akTax. Hampumep, B pasp. 4 ct. III KouBeHnuyu o npusmieruax u
MMMYHMTETaX CIeNManu3upoBanHbiX yupexaennit OOH (1947)° ycTaHOBNIEHO, YTO CHeIN-
QIM3VMPOBAHHbIE YUPEXKAEHIS [IO/Ib3YIOTCS UMMYHITETOM OT /1I06031 popMBbI Cye6HOTO BMe-
matenbeTBa. CormacHo 4. 2 ¢1. 8 Cormamennsa mexpy [Ipasurenbctsom PO u EBpasurickoii
[IaTeHTHOIT OpraHmsanuest o mrab-ksaprupe (1996)°, Opranusanmus B paMKax oQuIianipbHol
IesITe/IbHOCTH [O/Ib3YeTCsI MMMYHIUTETOM OT JIF0007T pOpMBI Cye6HOrO BMELIATeIbCTBA.

[TpMHIMI UMMYHNTETa MEXAYHAPOMHBIX OPTaHM3aLMIT IPELYCMOTPEH U B HOPMAxX poc-
CUIICKOTO IIPOL[eCCYalbHOTO 3aKOHOaTeNnbCTBa. Tak, B 4. 1 ¢T. 401 I'TIK P® ycranoBeHo, 4To
MeXXIyHapOIHbIe OPIaHM3ALNN TIO[JIeXKAT IOPUCIUKINK CYH0B B P 110 rpaKIaHCKUM fie/taM
B IIpefiefIaxX, OIpefe/IeHHBIX MeXXAYHAPORHbIMY JoroBopamu PO, denepanbHbIMI 3aKOHAMIL.
CxopnHas HopMa comepXutca B 4. 1 ct. 251 AIIK PO.

MexyHapogHasi OpraHU3aIisl MOXKET OTKa3aTbCsl OT cyfebHOro mvMmyHnnrera. Hampu-
Mep, B cuiy 1. 1 cT. 3 KonBeHuMn o npusmiernax u uMmMmyHnreTax lllanxaiickoit oprannsanym
corpynHndectsa (2004)” gannas OpraHusaiys MOIb3yeTCsl UMMYHUTETOM OT 0601t (OpMBI
CyHeOHOTO BMeIIaTeNbCTBA 3a MICK/IIOYEHNEM CIy4aeB, KOIfa OHA OTKA3bIBAETCsI OT UMMYHI-
teTa. OTKa3 OT MMMYHHUTETA, KaK IIPaBUJIO, JO/DKEH HOCUTD SBHO BBIPa)K€HHBII XapaKTep, O
yeM IPsMO TOBOPUTCH, HapuMmep, B 1. 1 cT. 4 KoHBeHIIMM O IPUBMU/IETMAX M MMMYHUTETAX
CexpeTapnaTa, ero IIepcoHaia U IpefCcTaBUTeNell ToCynapcTB-4ieHoB CoBelljaHy:A 110 B3au-
MofelicTBIIO 1 MepaM foBepust B Asuu (2010)%. VI3 aToro ncxognut u cygeOHast IPaKTHKa, B
JaCTHOCTH, O SIBHO BBIPa’KEHHOM COIJIACUY MEXIYHAPOJHOI OpraHM3aliMy Ha pacCCMOTPEHNE
B OTHOLIEHNN Hee CIIOpa YKas3blBaeTCs B II. 8 mocranosyeHns [nenyma Beiciero Apourpax-
Horo Cyzma PO (ganee — BAC P®) ot 11.06.1999 Ne 8 «O peiicTBMM MeX/[yHAPOLHBIX TOTOBO-
poB Poccuiickort @enepanyy IpUMMEHUTENBHO K BOIPOCAM apOUTPaXKHOTO Ipolieccar. B mok-
TPpUHE BbICKAa3bIBAETCSA aHAJIOTMYHAA TOYKA 3peHNs — HanpuMmep, B.B. fIpkos Taxke cunraer,
9TO OTKA3 MEXIYHAPOFHOI OPraHM3anNy OT MIMMYHUTETA JO/DKEH ObITh JOCTATOYHO SICEH 1
BBIPaYKEH B JOKYMEHTAX, UCXOJAIINX OT KOMIIeTeHTHBIX JINII’.

Hapsny ¢ atum B muteparype IpefiaraeTcsi IPUPaBHITh K OTKAa3y OT CYA€OHOTO MMMY-
HITeTa 00palleHIe MeXXYHaPOFHOI OpPraHM3aIUi C NICKOBBIM 3asIBIeHUEM VI FPYTOit op-
MoIt obpalieHns B HAl[MOHA/IbHbIE CyeOHbIe OPraHbl IPMMEHITENbHO K KOHKPETHOMY [IeTTy.
VHoe, IO MHEHMIO HEKOTOPBIX aBTOPOB, MOXKET IOCTABUTD IOJ], BOIPOC IPUHIIUII COCTA3a-
tenbHOCTN'. [IpaBpa, IO OTHOLIEHMIO K YeMY, K KAKOMY IIPOLIeCCYaIbHOMY IeICTBUIO B 9TOM
clTydae MeXIYHapOIHas OpraHM3alysA He BIPaBe CChIIATbCA HA UMMYHUTET, He TIOSICHAETC.

* Cm.: Temvman-Ilasnosa U.B., Kacamkuna A.C., Qunamosea M.A. MeXayHapOFHBIN TpakTaHCKUIt
nporecc. M., 2017. C. 109.

* CIIC Koncymprantllnoc.

¢ C3 P®D. 15.06.1998. Ne 24. Cr. 2628.

7 C3 P®. 11.08.2008. Ne 32. Cr. 3764.

8 Poccna partnéuuupoBana JaHHbIL fOKyMeHT PefepanbHbIM 3akoHOM oT 30.11.2011 Ne 368-D3 // C3
P®. 05.12.2011. Ne 49 (u. I). Cr. 7046.

° Cwm.: Apkoe B.B. KommeTteHyisa ap6uTpaxHbIX cyfioB B Poccuiickoit Pemepariyiy o pacCMOTPEHMIO I
ydacTueM MHOCTPAHHBIX /NI // ApOUTPaXKHBI 1 rpakaaHcKmii mporecc. 2003. Ne 3. C. 9, 13.

1 Cm.: /lacmosckas O.A. MexayHapofHas MeXIPaBUTEIbCTBEHHAA OPraHM3alA KaK CyOBeKT Mex-
AYHApOFHOTO YaCTHOTO Hpasa. Ipoxuo, 2013. C. 172-173.
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ITpu aTOM He COBCeM MOHATHO, KaKOe OTHOIIEHME K IIPMBEeJeHHOI CUTYaly ¥IMeeT IIPMHINII
COCTSI3aTEeNIBHOCTH U B 4eM MOXKET 3aK/II0YaThCsI er0 HeCOOTIOfieHIIe.

ITo muennto T.H. HeraraeBoii, B OIpee/IeHHBIX CTyYasix apOUTpaXkHbIe CyAbl Poccuiickoir
Depeparuy BIpaBe pacCMaTPUBATh CIOPBI C YIACTVIEM CTOPOH, 00/IaAIOIIINX MEX/YHAPO-
HBIMU IMMYHNUTETaMM, YYUTBIBas 00CTOATENIbCTBA KQXKIOTO fIefa. B kadecTBe mpuMepa aBTOp
IIPUBOINT C/ICAYIOLNIL C/Tydall. MeXXIpaBUTeIbCTBEHHAA OPTaHM3aIA CO IITab-KBapTIPON
B MockBe 06parmmach ¢ MCKOM K POCCHIICKOI (ypMe B POCCHIICKUIT apOUTPasKHBIIL CY.
B cBol0 ouepenp, GupMa 3agBIIIa BCTPEUHBIN MCK. II0CKOIbKY MeXIIpaBUTe/IbCTBEHHAs Opra-
HU3AUA COCTIA/IACh Ha MIMMYHUTET OT CYIOIPON3BOACTBA, CYJ OTKa3asl B IPUHATHUN BCTPed-
Horo ucka. Cyy| BbIIIeCTOAIIEN MHCTAHIMY IPU3HAT TAKOI OTKa3 HEIPABOMEPHBIM B CBA3M
C TeM, YTO HOCTIe 3asB/ICHN MCKOBBIX TPeOOBAHNUII B CYJl MEXIIPAaBUTE/IbCTBEHHAS OpTraHN3a-
YA yTPaTWIA IIPaBO Ha UMMYHUTET OT POCCUIICKOTO CY[JOIPOM3BOCTBA B JAHHOM cIiope'.

AHam3 HOPM HEKOTOPBIX MEXIYHApPOIHBIX COITIALIIEHNII, B TOM UIC/Ie ¢ ydacTueM Poc-
CVM, JeiiCTBUTENIbHO, JaeT OCHOBAHME XapaKTepPU30BaTh PN MPEANPUHATHIX MEXIYHAPO-
HOJ OpraHM3alMeil MPOLECCYya/NbHbIX IEMICTBUIA 110 CYLIECTBY Jea KaK MOTYa/IMBbI OTKA3
OT CyAeOHOro IMMYHITETA U COITIacUe C IOPUCAMKIUelt cyaa. Tak, cornmacHo min. «d» m. 1 ¢T. 2
[TpoTokona o MpMBMUIEIMAX U UMMYHNUTeTaX MeXXIyHapOTHON OpraHM3aLI MOPCKOIL CITyT-
HukoBoit casu (MHMAPCAT) (1981)", ecmu Opranusanys ABHO He OTKa3ajach OT UMMY-
HHUTeTa B KAKOM-I60 KOHKPEeTHOM CJIy4ae, OHa o0/lajjaeT B paMKaxX O(UIMAaTbHON JeATeNlb-
HOCTY MMMYHMUTETOM OT IOPUCAVKIIVIN, 33 MCK/TIOYeHMeM BCTPEYHOTO MICKa, HETIOCPEICTBEHHO
CBSI3aHHOTO C CyfebHBIM pas3buparenpcTBoM, Bo36yxaeHHbiM VIHMAPCAT. O6 atom xe
uzieT peub B L. «d» 1. 1 ¢T. 6 Cornamenus o mrab-kBaprupe Mexxny IHMAPCAT n IIpasu-
tenbctBoM CoepmHennoro Koponescrsa Bennkobpuranum n Ceseprort Vipmangum (1999)".

B coorsercTByyM ¢ mopm. «B» § 1 ¢1. 1 IIpoToKona o NpuBKUIErnAX U UMMyHMTeTaX Mex-
IIPaBUTE/IbCTBEHHON OpTaHM3alVM 110 MEXIYHapOSHBIM >Ke/Ie3HOOPOKHBIM IIepeBO3KaM
(OTN®)", B pamkax cBoell opuUIMANIbHON fAeATebHOCTH OpraHusanus IOIb3yeTCa MMMY-
HITETOM OT /1106011 GOPMBI CyfeOHOr0 BMEIIATeNIbCTBA 1 CYAEOHBIX PEIleHNt, 3a VCKIIIoYe-
HUEM CTy4aeB, KOTfja MPeIbAB/IACTCA BCTPEUHBII UCK, HETIOCPEACTBEHHO CBA3AHHBIN C IIPO-
Leqypoii, Ha4aToli 1o cymectBy OpraHnsanyen.

B 1. «b» cr. 3 Cornmamenns mexny IlpasurensctBamu Koponecra JaHum, 9CTOHCKOM
Pecrry6muku, Ounystaackoin Pecrrybmuku, ®eneparusnoit Pecybnmkn Tepmanust, JlatBuit-
ckoit Pecrry6muxu, JIntoBckoit Pecry6nukn, Pecrry6muxu IMosbira, Poccniickoit @egepariyin
n Koponesctsa llIBenyn o mpuBmIernax u MMMyHUTeTaxX KoMimccnn 3aimThr MOPCKOIL Cpefibl
banruiickoro Mops (1998)" ycraHOB/IeHO: Mmo60e UMyLecTBO 1 akTuBbl KoMuccum, rae 6bt
OHU HJ HaXO[VIIVICh, IIO/Ib3YIOTCS IMMYHUTETOM OT JI000ro 00BICKa, OTpaHIYeHN s, PeKBU3N-
LUV, USDATHA, KOHPMCKALINY, SKCIPOIIPHMALVIL, HAJIOXKEHN apecTa VIN VICIOMHEeHN pelle-
Hst, OYIb TO B IIOPSIfIKe MCIIOTHUTENBHOTO, aAMUHVCTPATIBHOTO W CyfeOHOr0 MIpOU3BOJ-
CTBa, KpOMe KaK B OTHOIICHUY BCTPEYHOTO MICKA, HEIIOCPEACTBEHHO CBA3aHHOTO C CYeOHbIM
pasbuparenbcTBOM, MHNIUMPOBaHHBIM Komuccuert.

I Cm.: KommenTapnmit k Ap6uTpaXkHOMY IIpoLjeccyaabHOMY Komekcy Poccniickoit Pemeparym / IOx pex.
B. ®@. dxosnesa, M. K. IOkoBa. M., 2003. C. 660.

12 Cobpaune nmocranosnennit Ilpasurenscrsa Corwosa CCP. Otmen Bropoit. 1984. Ne 8. Cr. 7.

3 [Onexrponnslit pecypc]: // URL: http://www.imso.org/public/Portals/0/Docs/BasicDocuments/HA/E.
Headquarters%20Agreement.pdf (zata o6pammennst: 01.09.2017)

!4 TIpOTOKO SIBIsIETCS IPU/IOXKeHeM K KOHBEeHIMI 0 MeXXIYHAPOFHBIX JKe/Ie3HOJOPOXKHBIX ITePEeBO3KaX
(KOTU®) ot 09.05.1980. Cm.: C3 PD. 29.08.2011. Ne 35. Cr. 5060.

1> C3 P®. 13.04.2009. Ne 15. Cr. 1782.
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Cormacuo . «f» m. 2 cr. 5 Cornantenns o mrab-kBaprupe Mexay Komuccneit coxpa-
HEeHUA MOPCKUX XXUBBIX pecypcoB AHTapkTuku u IlpaButensctBoM ABcrpamuu (1986)'° B
Ipefeax cBoell opuumanbHoll fesTenbHocTy KoMuccns monp3yercs cyneOHbIM MMMYHNTE-
TOM, 3a VCKITIOYEHNEM BCTPEIHOTO Tp€6OBaHI/IH, HETIOCPENCTBEHHO CBA3AHHOIO C Cy}le6HbIM
menoM, Bo36yxeHHbIM Komyccuert. CxopHble MOTOKEHNUS COfepKaTcst B mil. «f» m. 2 ct. 4
Cormamenns o mrab-ksaprupe Cekperapuara gorosopa 06 Anrapkruke B Bysnoc-Aiipece
(2010)", B . «f» 1. 1 c1. 4 Cornautenns o mrab-kBaprrpe Mexay IIpasurenscreom Coenn-
nHennoro KoponescrBa Benmkobpurannu n Ceseproit Vipnanaun u EBpormeiickum 6aHKOM
PEeKOHCTPYKLuM U pa3Burus (1991)".

Takum 06pa3om, MeXXIyHAPOJHAS OPTaHU3ALVS IPU3HAETCS OTKA3aBIIENICs OT CyeOHOro
VMMMYHUTeTa B OTHOIIEHUY BCTPEYHOTO UCKa, eC/IM OHa caMa IpebABIIA MCK B CYJ, TOTO MIN
MHOTO TOCY[apCTBa.

Crour OTMETUTD, YTO CXOOHOE peFYHI/IpOBaHI/Ie JIMEET MECTO B OTHOIICHUM MHBIX CY6'I)-
eKTOB Cyfe6HOro mporecca, o6maganmux no obueMy npaBuIy MMMyHuTeTOM. Hampumep,
COITIaCHO CT. 26 CoralleHns o MpaBoBoM cTaryce Opranusanym JJoroBopa o KO/UIEKTUBHON
6esomacHocTu (2002)", Bo36yx/eHMe fea MpeACTaBUTeIeM rocyaapcTBa-aieHa Opraumsa-
oy IMIaeT €ro npasa CCbUIATbCA Ha I/IMMyHI/ITeT OT IOPUCAVKINN B OTHOIIEHUN }IIO6OI'O
BCTPEYHOTIO MCKa, HEMOCPENCTBEHHO CBA3aHHOIO C OCHOBHBIM MCKOM. V3 1. 3 cT. 31 Benckoit
KOHBEHIVMN O IIPENCTABUTEIbCTBE I'OCY,T_[apCTB B /IX OTHOIICHUAX C Me)KIIyHapOIIHI)IMI/I opra-
HU3AIMAMU YHMBEPCAJIbHOTO Xapakrepa (1975)% ciemyeT, 4To BO3OY>XKIeHMe Je/la WICHOM
AMUIVIOMAaTHYeCKOTO IIepCOHaIa IPefCTaBUTeIbCTBA JIMIIAET ero IpaBa CChIIAThCA Ha UMMY-
HUTET OT IOPUCAMKINY B OTHOLIEHNN TI0O0r0 BCTPEYHOIO UCKA, HETIOCPEACTBEHHO CBSI3aH-
HOTO C OCHOBHBIM MCKOM. IIyHKT 3 cT. 20 KoHcynbckol konBeHInn Mexay Poccmiickoit ®e-
mepanuett u Koponescrsom benbrusa (2004)*! mpenycMarpuBaeT: BO30yX/jeHIe KOHCY/IbCKIM
OOJIDKHOCTHBIM JIMIIOM WJIN KOHCYTII)CKI/[M CTIy)KaHII/[M oela B TOM cnyqae, Korga OH MOr 6bI
BOCIIO/Ib30BATbCA I/IMMYHI/ITCTOM OT IOPUCOAMKIUN COITTAaCHO CT. 18 KOHBeHI_H/H/I, JINIIAET €T0
IIpaBa CChIIATHCA HA I/IMMyHI/ITeT OT OPUCAVKIINY B OTHOIIEHNN BCTPEYHOIO MICKA, HETIOCpEeN -
CTBEHHO CBA3AHHOTO C OCHOBHBIM VMICKOM.

IIpaBpa, B OTHOLIEHUV MHOCTPAHHOI'O TOCYHApCTBa BOIIPOC O BCTPEYHOM VICKE B CBOE
BpeMsI IIOJIYYWI B INTEPAType HEOfHO3HauHOe paspemrenne. Kak mucan A. Toitx6apr, «irpaBo
FOCYZiapCTBa BO BCEX CIy4asiX BBICTYIATD MCTI[OM HEPef CYAaMIL [PYTOro ToCyAapcTBa 610
OBI CBEfIEHO Ha HeT, sIBISUIOCH ObI CBOETO POja JIOBYIIKOIL fi/Isl TOCYJAPCTBA, e/ OB B CIIydae
IIpEeNbABJIEHNS VIM VICKAa OTBETYMK MOT 6])1 B 9TOM Ke cyne IpebABUTD K 3TOMy I‘OCYHapCTBy
06011 BCTPEYHbIIT UCK. ITO 03HAYA/IO GBI COBEPIIIEHHO MCKAZUTD WK aKe OTMEHUTD APY-
roe OTMEYEHHOeE BBIIIe Oflee IIPaBo, YTO FOCYAAPCTBY HeIb3sl HaBA3aTb IIPOTUB €0 BOMU

!¢ [Omextponnsiit pecypc]: // URL: https://www.ccamlr.org/ru/system/files/r-pt2.pdf (zara o6pamenms:
01.09.2017)

17 [9Onextponnsiii pecypc]: // URL: http://www.ats.aq/documents/keydocs/vol_1/voll_15_Secretariat_
Headquarters_Agreement_r.pdf (zara o6pamenns: 01.09.2017)

'8 [9nextponnslit pecypc]: // URL: http://treaties.fco.gov.uk/docs/fullnames/pdf/1991/TS0045%20
(1991)%20CM-1615%201991%2015%20APR,%20LONDON%3B%20HEADQUARTERS%20
AGREEMENT%20BETWEEN%20GOV %200F%20UK%20AND%20NI1%20AND%20THE%20EUROPEAN %2-
0BANK%20FOR%20RECONSTRUCTION%20AND%20DEVELOPMENT.pdf (mara o6pamenusi: 01.09.2017)

¥ C3P®. 19.01.2004. Ne 3. Cr. 164.

» Kousenums He BcTymmna B cuny. CCCP patuduunposan maHHbI JoKyMeHT YkasoMm Ilpesmpmyma
BepxosHoro Coseta Cotosza CCP ot 14.07.1978 Ne 7808-1X ¢ 3asaBieHnem.

2 C3 PD. 22.03.2010. Ne 12. Cr. 1257.
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po/b oTBeTuMKa»*. B TO e BpeMs aBTOp IPUBOAWI BbICKA3aHHOE B JIMTepaType MHEHIe,
YTO «TOJIPKO B MCK/IIOYMTENbHBIX CIy4asX CIPaBelIMBOCTD, a TAKXKe XOpOolllee OTIpaB/IeHNe
HpaBOCYIH/IH Tpe6YIOT, IITO6I)I HOHYCKaHCﬂ TAaKXe " BCTpe‘IHbIﬂ VICK HpOTI/IB BKCTeppI/ITOPI/I-
Q/IBHBIX 0€06. BHe 911X C/Ty9aeB, OHAKO, TOT BCTPEUHBIN CK. .. HE MOKET OBITh IIPOTUB HIX
TOIyIIeH» ™.

CypmebHasi IpaKTMKa TOrO BPeMEHN 3HA/lA HEMAJIO IIPYMEPOB, KOIFa BCTPEUHBIN MCK K
MHOCTPaHHOMY TOCY[apCTBY pa3bupascsa HapsAly ¢ OCHOBHBIM. TaK, aMepyKaHCKOe MOPCKOe
BeOMCTBO 0OPaTUIOCh B UTA/IBSHCKUIL CYJL C ICKOM K CTPAaXOBOMY OOII[eCTBY, a OHO IIPelb-
SABUJIO BCTPEYHBI MICK O HEYIUIAYeHHOI IpeTeH3uu. MOpcKoe BEeOMCTBO, OTOX/ECTBILAA
cebs ¢ ITpaButenpcteom CIIIA, Bo3paskaso IPOTUB KOMIIETEHTHOCTY CYJa pPacCMaTpUBaTh
BTOpOE TpeboBaHme. OfHAKO CyZ IIPU3HA/ BCTPEYHDII UCK NOIYCTUMbIM U IPUCYAN obe-
CTBY yOBITKI™.

ITo muennio M.C. Ilepetepckoro n C.b. KpbIoBa, ecimm rocyapcTso, AB/AONIIEeCs UCT-
IIOM II0 OCHOBHOMY MCKY, He [JaBaJi0 COIIaciA Ha BBICTYIUIEHME B KadeCTBe OTBETUMKA IO
BCTPEYHOMY VICKY, TO B OTHOLIEHNM! BCTPEYHOrO JCKa IPUMEHAIOTCA 00Iye IIpaBiIa o Cy-
ne6HOM MMMyHMTeTe”. CXONHYIO TOYKY 3peHus BbickasbiBan u M.M. Borycnasckuit: «O6-
pallleHye OJHOTO TOCYapCTBa C MICKOM B CYJ IPYTOro He O3Ha4aeT IPU3HAHUA IIOACYAHOCTH
B OTHOIIEHNY BCTPEYHOro ¥cKa. Ec/mt rocymapcTBo-ucTel] He 1laBajIo TAKOTO COITIACKS, TO B
OTHOIIIEHNH BCTPEYHOTO MCKA JO/DKHBI IIPUMEHSITHCS 0011I1e TOMOXKEHMsT 06 MMMYHUTETEe» .

B HacTosIee BpeMsA paccMaTpUBaeMBbIil BOIPOC Hallle]l paspellleHNe Ha YPOBHE pPeruo-
Ha/bHBIX ¥ YHMBEPCATbHBIX MEX/YHapOIHbBIX cornamrennii. Hanmpumep, B mopm. «a» m. 2 cT. 1
EBpomerickoil KOHBeHIIMM 00 MMMYyHUTeTe TocyfapcTs (1972)¥ ycTaHOBIEHO: OrOBapyBa-
1eecsa I‘OCYHapCTBO HE€ MOXXET CCbhbI/IaTbCA Ha I/IMMyHI/ITeT oT IOPI/ICIU/IKIH/H/I B cynax prI‘OI‘O
JOroBapyBAIOLIErOCA TOCYAAPCTBA B OTHOLICHN! BCTPEYHOrO VICKA B TeX C/Iy4asix, KOIfa 3TOT
BCTpe‘leIiI JICK BBITE€KaeT U3 Iopmu/mea(oi[ B3aMMOCBA3U U U3 q)aKTOB, Ha KOTOprX OCHO-
BbIBAeTCs NepBOHaYanbHbIN UCK. B 4. 1 c1. 9 Konsernuym OOH o 10pncIMKIMOHHBIX MIMMY-
HUTEeTaX FOCYLApCTB U X coOcTBeHHOCTH (2004)* IpenycMOTpeHo: FOCyapCTBO, BO30YXKa-
folrjee pa3bypaTeIbCTBO B CY/ie APYTOrO FOCYAApCTBA, HE MOXKET CChUIATHCS HA MIMMYHUTET OT
IOPYICAVIKIIVIY 9TOTO Cyfia B OTHOIIEHU JII060T0 BCTPEYHOTO MICKA, OCHOBBLIBAIOLIETOCA Ha TOM
XKe HpaBOBOM OTHOILIEHUN NN (baKTaX, YTO ¥ OCHOBHOI MCK.

3aerHHeHHbII7[ B Mexq[yHapo;[Hbe COITallIeHMAX II0OXO0[n HO}IY‘-H/UI CBO¢€ HOHTBCP)K-
IeHMe B HallIOHAJIbHOM 3aKOHOMlaTe/IbCTBe. B yacTHOCTH, 1. 3 ¢T. 6 DefepabHOrO 3aKOHA
o1 03.11.2015 Ne 297-®D3 «O 10pUCAVKIVOHHBIX MMMYHUTETAaX MHOCTPAHHOTO TOCYHApCTBa
U UMYIIeCTBa MHOCTPAHHOTO rocygapcrBa B Poccuiickort Oepmepannm» (mamee — 3akoH 0O
IOpI/ICIU/IKIH/IOHHbIX I/IMMyHI/ITeTaX) YCTaHaBHI/IBaeTZ I/IHOCTpaHHOC FOCYT.[apCTBO HpI/I3HaeTCH
OTKa3aBIINMMCA OT CY,T_[€6HOI‘O I/IMMYHI/ITeTa B OTHOLIEHUN IIIO601"O BCTpe‘-IHOl"O JICKa, eC/In
JTaHHOE HOCTPAHHOE FOCYHAPCTBO IPeIbABUIO UCK B cyh Poccuu. ITyHKT 4 2T011 >Ke cTaTbu
[IpeAyCMaTPUBAET, YTO MHOCTPAHHOE TOCYAAPCTBO IPU3HAETCS OTKA3ABIINIMCS OT CYAeOHOTO

2 Cwm.: Toiix6ape A. BcTpedHble MCKU K TOCYapCTBY-UCTIY // BHemnaAs Topropua. 1934. Ne 12, C. 18.

2 Tam xe. C. 19.

2 Tam xe.

25

Cwm.: Ilepemepckuii V.C., Kpvinos C.b. MexxayHapogHOe yacTHOe 1paBo. M., 1959. C. 203.

26

Cwm.: Bozycnasckuii M.M. Vimmynutet rocygapctsa. M., 1962. C. 18.

7 Poccus He yuactyeT B KoHBeHIMN.

# Poccuiickas Pepepauns nopmucana Kousenuio Bo ncnonnenne Pacnopsokenus lpasurenscrsa PO

ot 27.10.2006 Ne 1487-p. K macrosmemy BpeMenn KoHBeHIMA B CUTy He BCTYIIIA.
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VMMMYHHITETA B OTHOIIEHNM IIePBOHAYAIbHOTO MCKA, €C/M JaHHOEe MHOCTPAaHHOE TOCYAapCTBO
IIpebABIIIO BCTPEYUHBIN MCK B pOCCHIICKMIL Cyl. CTOUT OTMETHUTD, 4TO c(HOPMMUPOBAHHASA [IO
TIPUHATUA 3akoHa 0 IOPUCIMKIMIOHHDIX MIMMYHUTETAaX IPAaKTUKa pOCCI/HU/ICKI/IX CyIOB OCHOBBI-
BaJIach Ha TeX )K€ CaMbIX CTaHIapTax™.

CXOHHbIe HOPMBI IPENYCMOTPEHDI B IIPOLIECCYA/IbBHOM 3aKOHOMATEIbCTBE MHOCTPAHHbIX
rocygapcTs. Hampumep, mo 1. 1 ¢1. 427 [paskgaHCKOro ImpoljeccyanrbHOro Kogekca TypKMeHm-
craHa (2015) MHOCTpaHHOE TOCYAAPCTBO, IpefbsABYUBIIee UCK B ¢y, TypkMeHUCTaHa, IpU3HA-
€TCA COTTTAaCMBIIMMCA HA OTKa3 OT cyne6Horo VIMMYHNTETA B OTHOLIEHNN IIIO6OI‘O BCTPEYHOTO
JICKa, OCHOBAaHHOTO Ha T€X JK€ IMPaBOOTHOMIEHNAX VN (1)8KT3,X, KakK n HepBOHa‘IaHbeIﬁ JICK
atoro rocygapcrsa. 1o § 1607 3akona CIIIA 06 MMMyHHUTeTe MHOCTPAHHOTO TOCYAAPCTBA
(1976) MHOCTpaHHOMY FOCYAPCTBY He IPeJOCTaB/IACTCA UIMMYHUTET OT JTI000r0 BCTPEYHOro
VICKa TPV COOTTIOfIEHIN OIIpefie/IeHHbIX YCIOBMIr™.

Takum 06pa3oM, HOpMa O HEIIPeAOCTABIEHNN CYAeOHOrO NIMMYHITETA YIACTHUKY CYAe0-
HOTO pas3bupaTebCcTBa, KOTOPBIIL, [0 001eMy IPaBIUIY, UM OOIalaeT, B CIydae IpebsBIie-
HIA K HEMY BCTPEYHOI'O MICKa HOCUT YHI/IBepca}Ibelﬁ XapaKTep U IIpMMEHNMA K MEXyHa-
POIHON OpraHM3aLUMU-UCTILY.

O603HaueHHBII IOAIXOJT HAILle/I OTPa)keHNe B IIPAKTUKe POCCUIICKUX cynoB. Hanpumep, B
ap6MTpa>KHbH71 cyn o6paTI/mc;1 O6beHEHHbII VMHCTUTYT AJEPHBIX UCCIENOBAHMIA (mamee —
MucturyT)®! € 3as1B/IeHIeM O IIPU3HAHNUM HEEIICTBUTENbHBIMY peleHust i TpeboBanust oH-
fia colManbHOro cTpaxoBanusA Poccun (manee — ®ompy) 00 yIraTe HeOMMKM 110 B3HOCAM Ha
006s13aTeIbHOE CTPAXOBAHME OT HECYACTHBIX C/Ty4aeB Ha IPOU3BOACTBE U MPOQeCCHOHATBHBIX
3a00/IeBaHNIt, a TAK)XKe [IeHM 38 HECBOEBPEMEHHYIO UX YIUIaTy. VIHCTUTYT TakoKe IPOCUI CYH
IIpU3HATDH He}IeﬁICTBMTeHbeIM BBICTABJICHHOE CDOHHOM JIHKaCCOBO€ IIOPYYEHME O B3bICKAHNN
YKa3aHHBIX CYMM. )10 NPpUHATIA CYIOM pELIeHNs IO CYLIECTBY CDOHH IIpeabABUI BCTPEIHOE
Tpe6OBaHI/Ie K MHCTI/ITYTY O B3bICKaHIU HOH&‘{I/ICHQHHOIZ HENOVMMKIU ITI0 CTPAaXOBBIM B3HOCAM
U IIeH) 32 HECBOEBPEMEHHYIO UX YIUIATy, KOTOPOe OBbIIO IPMHSITO CYAOM K PaCCMOTPEHMIO.
ITo nroram Cyae6HOro pasbuparenbCTBa Cy/ YAOBIETBOPIII YaCTUIHO MCKOBBIE TPeOOBAHIS
MucturyTa, a Takke POHMa, B3bICKAB B €ro MOb3y ¢ VIHCTUTYyTa HENOMMKY IO CTPaXOBBIM
B3HOCAM™.

ITo mpyromy penmy amenIALMOHHBINA CYfl, OTMEHAA PelleHMe Cyja IMepBOil MHCTaHIUMY,
OTKa3ajl B yNOBJI€TBOPEHNN JCKa MHCTI/ITyTa O IIpM3HAaHNMN IIpaBa CO6CTB€HHOCTI/I Ha 00b-
eKT HE[IBJDKVIMOCTY U YHOBJIETBOPWI BCTpeyHOe TpeboBaHye DeepaqbHOrO areHTCTBA IO
yIpaBjIeHNio ¢efepagTbHbIM UMYILIECTBOM O IIPU3HAHMM IIpaBa COOCTBEHHOCTM Ha CIIOPHOE
umyecTBo 3a Poccuiickoir Gepepanyert™.

Crour OTMETUTD, YTO MEXITYHaApOAHAA OpraHM3alNA IIPU3HAETCA TaKXKe OTKa3aBLIeNCA
oT cyne6Horo VIMMYHNUTETA B OTHOLIEHNN ITIEPBOHAYA/IPHOTO ICKa, €C/IM JaHHAA OpraHn3anus

¥ CM., Hamp.: 1. 6 uHPpopManmoHHoro mucbma IIpesupuyma BAC PO or 18.01.2001 Ne 58 «O630p
IPaKTUKIU pa3pelieHys apOuTPaXKHBIMI CyIaMIi CIIOPOB, CBA3aHHBIX C 3aLIMTON MHOCTPAHHBIX MHBECTOPOB» /
CIIC Koncynpranrllmoc.

¥ Cm.: Xnecmosa V.0. FOpucAUKIMOHHBI MIMMYHUTET rocyfapcTaa. M., 2007. C. 44.

! Cormacao cT. 1 YcraBa ot 23.09.1956 VIHCTUTYT ABIAETCA MEX/YHAPOJTHON MEXXIIPAaBUTENIbCTBEHHON
HAayYHO-UCCIIEIOBATE/IbCKOI OpraHm3alyell, Co3fanHoil B coorBercTBuy ¢ Cormamenuem or 26.03.1956 //
CIIC Koncynprantllmoc.

32 Cm.: pemreHne Ap6urpaxnoro cyga Mockosckoit obmactu ot 06.04.2005 mmo memy Ne A41-K2-4092/03 //
CIIC Koncynprantllmoc.

* Cm.: ITocranosnenne ®eepanbHoro apourpaskaoro cysa Mockosckoro okpyra ot 14.07.2008 1o nery
Ne A41-K1-12052/05 // CIIC KoncynprantlImoc.
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IpebsABUIA BCTPEYHBIN MCK B POCCUIICKUII cyn. HanpuMep, o ofHOMY M3 Jien peleHreM
Ap6urpaxxHoro cyga MocKBbI ObIIN YIOBIETBOPEHBI ICKOBBIE TPeOOBAHIIS POCCHIICKOI KOM-
naHuy K VIHCTUTYTY O B3BICKQaHUM 3aJI0/DKEHHOCTH Y HEYCTOMKM 10 JOTOBOPY O IIOAATOTOBKE
IIPOEKTHON HOKYMEHTALUM /I CTPONUTENbCTBA. [IpenbaBneHHbIT VIHCTUTYTOM BCTpPEYHBIN
VICK O B3BICKAHIY HEYCTONKY 3a HapyIIeHMe CPOKA BBIOTHEHUA PaboT 110 JOTOBOPY OCTaB-
JIeH 6e3 yIOBIeTBOpEeHUA™,

B mipuBeeHHBIX C/Iy4asAx OTKa3 OT IIpaBa Ha CyAeOHBI IMMYHUTET XapaKTepU3yeTCs KOH-
KJIIOJIEHTHBIMI IIPOLeCCya/IbHBIMM JeICTBUAMY MEXIYHAPOLHON OpraHM3alui M BhIpaXka-
eTCsl B BBIOOPE JIMHIY TIOBEIEHNSI C Y€TKUM IIOHVMAHMEM TIPABOBBIX MTOCTENCTBUIT OTKa3a OT
APYToll BO3MOXHOII TMHUY oBefieHnA. Kak ykasbIBaeTcs B IUTeparype, CUTyauus, IpUBO-
IAIIaA K 0TKa3y OT IIpaBa, HAYMHAETCS C BBIOOPa IOBefe Vs (JIMHUY 3allUThI), 3aTeM TpebyeT
COOJTIOfIeH IS TIOC/IEI0BATEIBHOCTH TAKOTO [TOBEIEHNS BO 130e)KaHIe 3/10YII0TpebIeHus IIPo-
LIeCCya/IbHBIMIL [IPABaMIU, YTO YK€ IPUBOAUT K HEBO3MOXXHOCTHU peajm3aruu KaKoil-mmbo
APYTOI IMHUM ITOBEJIeHN A, T.€. K OTKa3y OT APYroro MexaHn3Ma IpaBoBoii 3amuter”. IIpens-
SIBJIEHME JICKA, B TOM YMC/Ie BCTPEYHOTO TPeOOBAHMS — 3TO ZOOPOBOIBHOE, aKTUBHOE, 0CO3-
HaHHOE IIOBEJIeHle B PAMKaX IIPOLIeCCyaTbHbIX IPABOOTHOLIEHNI, IPe/IoIarallee OLeHKy
BO3MO>KHBIX IIPABOBBIX IIOC/IECTBUIT BBIOOPA TAKOTO MIOBEIEHSI, KOTOPOE O3HAYAET OTKA3 OT
IIpaBa Ha UMMYHUTET U IIPJM3HAHMe IOPUCAUKINI CYIa, KOMIIETEHTHOTO pacCMaTpPUBAaTh CIOP.

[IpaBo Ha mpembsBIEHNE MCKAa BOOOIE ¥ BCTPEYHOTO MCKA B YACTHOCTH CBSI3AHO C Psi-
JIOM 0OCTOSITENIBCTB, OAHNU U3 KOTOPBIX CBU/IETENBCTBYIOT O BOSHIKHOBEHNUY Y HA/INMYMY 9TO-
TO IIpaBa, a IPyTue ONpPee/IAT MOPALOK ero oCyljecTBIeHNs. IIoCKOIbKy BCTPEUHBII MCK
SIBJISIETCST OOBIYHBIM JMICKOM, BCe IPEAIIOCHIIKIL IIPaBa Ha OOpalle e B CY/ U YCIOBIST peastu-
3alMM TOTO IpaBa PACIpPOCTPAHSIIOTCS TAK)XKe U Ha Hero. BmecTe ¢ TeM KpoMe aTux o0I1mx
YCTIOBUII JO/DKHBI OBITH COOTIIONEHBI I APYIIe, OTHOCSINECS K IPEXbsBICHUI0 BCTPEIHOTO
CKa, 00YC/IOB/IMBaEMble VCKTIOUUTEIBHO 0COOEHHOCTSIMU OCTIEAHETO.

/13 6yKBa/IIbHOTO COfEPXKAHNS YIOMSHYTHIX paHee MEKIYHAPOSHBIX AKTOB CIEAYeT, ITO
YCIIOBUEM JI/IA COBMECTHOT'O PaCCMOTPEHNA IIepBOHAYa/IbHOIO TPeOOBaHILA MeX/[YHAPOIHOIL Op-
TaHM3ALMY U BCTPEYHOTO K Hell MCKa CITy>KUT VX HEIIOCPeCTBeHHasA B3aXMOCBA3b. B mpoTuBHOM
CITydae AesiTeIbHOCTD Cyfa OyzieT HaltpaB/eHa Ha PaCCMOTPEHIe B OffHOM IIPOL[eCCe COBEPIIEHHO
M30/IMPOBAHHBIX PYT OT [JPYra UCKOBBIX TPeOOBAHMIL, ITO He OTBEYAET HII MHTEPECcaM CTOPOH,
HI MHTepecaM IpaBocyaye. K oMy jxe IpyMHATHE K TPON3BOACTBY Cy/a B yyKe BO3HUKIIIEM IIPO-
Ijecce CaMOCTOSITE/IBHOTO BCTPEYHOrO TPeOOBAHMS OTBETUMKA K MEXJYHAPOLHON OpraHmsa-
LVIV-JICTILY, He CBA3AHHOIO C IIepBOHAYa/IbHBIM MICKOM, IIOCTaBIIO OBl ITOJi COMHEHUE [eliCTBIUe
IIPYHIVIIA IMMYHITETa OpPraHU3aLUM B OTCYTCTBUE /I 9TOTO pa3yMHOI Lie/IN.

VTaK, ecyt BCTPEYHBIIL ICK He CBA3aH HEIIOCPEACTBEHHO C IIePBOHAYA/IbHBIM, TO MEX/Y-
HapojHas OpraHM3aALMA-NCTel] He MOXKeT PacCMaTPUBATbCA COIIACKBIIENCA Ha OTKA3 OT Cy-
IeOHOro MMMYHUTeTa B JaHHOM fiefie. IIpy BceM 9TOM HeOOXOMMO 3aMeTUTD, YTO U3 COfiep-
JKaHMA MEXJYHAPOHBIX COIVIAIICHUII BeCbMa TPYHHO OIpPEHe/NINUTh, YTO C/IeAyeT MOHMMATD
II07] B3aMIMHOJI CBAA3BbI0 MEXX/1y BCTPEYHBIM ) IIePBOHAYA/IbHBIM MCKAMIL.

Kcrary, DpuMeHNUTENIBHO K CIy4alo IpefbABIeHNA BCTPEYHOIO VICKA K MHOCTPAHHOMY
TOCYIapCTBY B HEKOTOPBIX MEXIYHAPOJHBIX JOKYMEHTAX HOACHACTCSA, B YeM VIMEHHO BBIpa-
JKaeTcst B3aMMOCBsI3b 060X 1CKOB. Tak, u3 4. 1 c¢t. 9 Konsernun OOH o0 10pucaUKIIOHHBIX
MMMYHUTeTaX FOCYAAPCTB ¥ VX COOCTBEHHOCTH CTIEfyeT, YTO CBA3b BCTPEYHOTO MCKa C IIepBO-

** Cwm.: IlocTanoBeHne JIeBATOro apOUTPasKHOTO ale/UIALMIOHHOrO cyfa oT 07.04.2017 mo memy Ne A40-
37876/16 // CIIC Koncynbrantllnoc.

% Cwm.: Cedosa )K.J1., 3atiyesa H.B. IIpuHIMII 5CTONIIENb U OTKa3 OT IIpaBa B KOMMepYecKoM o6opore
Poccuiickoit enepanym. M., 2014. C. 64.
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HAYa/IBHBIM IIPOSIB/ISIETCSI B TOM, YTO 0062 TPeOOBAHNS BBITEKAIOT U3 OFHOTO IIPABOOTHOILIIE-
HIsE 1160 OCHOBBIBAIOTCSI HA O{HUX I TeX XKe (pakTax.

Henb3s He oTMETUTD, 4TO U3 6yKBaanoro cofiep>KaHuA 1. 3 CT. 6 3aKOHa O IOPUCAUKIIN-
OHHBIX IMMYHUTETAaX CJIeflyeT, YTO MHOCTPAaHHOE TOCYIapCTBO He 00/1ajaeT MMMYHUTETOM IO
OTHOIICHNUIO K TI0OOMY BCTPEeYHOMY VCKY. EffBa /M TaKoil pacIIMpUTeIbHBII ITOAXO[, MOXKET
OBITH MOfiep>KaH. B aTOM oTHOMIEHNN GOJIee yaIHON, Ha HALI B3IJISf, SB/ISETCS PEFAKII
. 1 ct. 479 IpaskgaHcKoro mporeccyanbHOro kopekca Kasaxcrana or 31.10.2015, cormacHo
KOTOPOJ MHOCTPAaHHOE TOCYapCTBO, NPENbABMBINEE VICK B CY/Jl, IPU3HAETCA COINTACUBIINMCH
Ha OTKa3 OT Cy[ie6HOro MIMMYHNUTETa B OTHOIIEHUY JTI0O0T0 BCTPEYHOrO MUCKa, OCHOBAaHHOTO
Ha TeX Xe IPaBOOTHOIIEHNAX 1IN (paKTax, YTO ¥ IepBOHAYaIbHBIN YICK 9TOTO TOCYapCTBa.

B Teopun rpaxkganckoro mpouecca Poccuy npuHATO cuMTaTh, YTO B3aMMOCBA3b MEXY
IIepBOHAYA/IbHBIM I BCTPEYHBIM MICKaMI ObIBaeT Pa3/IYHOrO XapaKTepa 1 MOXKeT OTHOCUTBCS
KaK K IIpeIMeTY, TaK J K OCHOBAaHUIO 000X MCKOB*. UTOo KacaeTcs IIpeMeTOB IIlepBOHAYA/Ib-
HOTO VI BCTPEYHOTO MCKOB, TO OHM, KaK YKa3bIBAETCS B IMTEPATYPE, MOTYT OBITH OfITHAKOBBI-
MI 1 MOTYT ObITh pasimumaubiMu®. [To muennio VI.M. IIaTuneToBa, CBSI3b MEX/Y BCTPEUHBIM
U IIepBOHAYa/IbHBIM MICKaMJ OIIpefie/IIeTC BOSMOXKHOCTBIO TPeOOBaHII, 3asBIEHHOIO B Ka-
4ecTBe BCTPEYHOTO, CIYXKUTDb CPEACTBOM 3alUThI IPOTHB IlepBOHavanbHOro™. Jlanee aBTop
OTMeYaJl, YTO B3aMMHAsA CBA3b MEXJY BCTPEYHBIM U IepBOHAYa/TbHBIM MCKaMU BBICTYTIAeT
TOIJja, KOIIa TpeOOBaHIA OTBETYMKA I MICTIIA BBITEKAIOT 13 OIHOTO ¥ TOT'O XKe IIPaBOOTHOIIe-
HUA, B 000CHOBaHMe TOTO I JPYroro TpeOoBaHMA IPUBOLATCA OFHY U Te e (aKTbr”.

B3anmHas cBA3b MeXAY 000MMU MCKaMM HaJIM4eCTBYeT KaK B C/Iydae, KOIZja BCTpeYHOe
Tpe6OBaHMe HAIIPABJIEHO K 3a4eTy [IEPBOHAYAIBHOTO, TAaK U B CIy4ae, KOT/A YAOBIETBOPEHNEe
OJJHOTO MICKJIIOYaeT YIOBIETBOPEHE BTOPOTO.

CymecTBymomue B TeOpun Ipasa HOAXOABI K OIIPeNe/IeHNI0 B3ayIMOCBA3H IIepBOHAYA/Ib-
HOTO ¥ BCTPEYHOTO MICKOB HAILIUIM CBOE OTPakKeHUe B JIEVICTBYIOLIEM POCCUIICKOM 3aKOHO-
matenbcTse. Tak, B ¢T. 138 I'TIK P® ycraHOB/IE€HO, YTO CyAbs HPMHUMAET BCTPEUHBIN MCK B
CIIydae, eC/Ii: BO-IIEPBBIX, BCTPeYHOe TpebOBaHMe HAIPABIEHO K 3a4eTy [MePBOHAYA/TIBHOTO
Tpe6OBaHMsI; BO-BTOPBIX, YJOB/IETBOPEHIIE€ BCTPEYHOTO JMCKA MCKIIYAET MOTHOCTBIO VTN B
YacT! y[OBJETBOPEHNE TIEPBOHAYAIbHOTO MCKA; B-TPETHUX, MEX/Y BCTPEYHBIM U IEePBOHA-
Ya/IbHBIM MCKaMV MIMeeTCs B3ayMHasA CBA3b U COBMECTHOE VX pacCMOTPeHUe IIpUBefieT K 60-
Jiee OBICTPOMY U IIPABIJIBHOMY PACCMOTPEHMIO CIIOPOB. [IJ1 IPUHATHA BCTPEYHOTO JCKa JI0-
CTaTOYHO JI000T0 U3 IepednCIeHHBIX ycnoBuil. CXORHass HOpMa IIPefyCMOTpeHa 4. 3 ¢T. 132
AIIK PO. ITo cyTH, 3aKOHOAATENb HE OTPAHMYMBAET CYJ B YCMOTPEHUM MHBIX CBA3EI MEX]Y
BCTPEYHBIM ) IIePBOHAYa/IbHBIM MCKAaMI UL pelIeHysI BOIIPOca 00 X COBMECTHOM paccMo-
TpeHuu. B To >Xe BpeMsA yCMOTpeHMe CyJa, 10 HalleMy MHEHUIO, JOTDKHO OCHOBBIBAaTbCA, B
IIepPBYIO OYepeNb, Ha IIPUHIINIIE JOCTYIHOCTY U 3G (GeKTUBHOCTI CPECTB CyIeOHOI 3aIUThL.
OOt IPUHIUIL IIPK TIPYMEHEHNN Ha3BaHHbIX CIEIMA/TbHbIX YCIOBIIT JO/DKEH 3aK/TI09aTh-
CA B IIPEJOCTaB/IEHNI BOSMOXXHOCTH 3allJThl OTBETYMKA IIPOTUB II€PBOHAYAIbHOTO JCKA.

CornacHo ct. 5 I['TIK P® npaBocypmue 1mo rpaXlaHCKMM Ie/laM OCYIIeCTBACTCA CyIaMy 10
IIpaBU/IaM, YCTAHOBIEHHBIM 3aKOHOMIATEbCTBOM O TPaXk/JaHCKOM Cy[OIpOM3BOACTBE. B u. 3
cT. 398 I'TIK P® 3akpenseHo, YTO IPOM3BOACTBO IO Ie/laM C yYacTHeM MHOCTPAHHbIX JINII, B

% Cm.: Apanos H.T. Ykas. cou. C. 11.
7 Tam xe. C. 13.

3 Cwm.: [Iamunemos V. OcobeHHOCTV BCTPEYHOTO MCKa B TpasKIaHCKOM cyonpoussoycrse // CoBeTckas
octunus. 1979. Ne 24, C. 22.

¥ Tam xe.
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TOM 4MCTIe MeXX/[yHapOIHBIX OpTaHM3aLMII OCYIIECTB/IAETCA B COOTBETCTBIY C JaHHBIM Kogiek-
COM ¥ MHBIMYU (efiepaIbHbIMI 3aKOHaMI. CXOKVe ITOIOKeHNA COfiepKaTcs B 4. 2 CT. 3, 4. 1 cT.
253 AIIK P®. ITocKOMbKY B JaHHOM C/Iy4ae pedb UJIET, IO CYIIECTBY, O KBaIVVIKALVIV IOHATUA
«B3aJIMOCBSI3aHHbIE UCKII», TO IIPY OTCYTCTBUY TOIKOBAHIIA 9TOTO TePMIHA B MEX/YHAPOTHOM
JIOTOBOPE OH MOXKET OBITD OIIPEee/IeH C YIeTOM HOPM BHYTPEHHETrO MPOLIECCYaTBHOTO 3aKOHO-
TATeNbCTBA, T.€. ICXOM M3 HAIMIOHA/IbHOTO TIpaBa TOCYAapCTBa, Ha TEPPUTOPUM KOTOPOTO OCY-
I[eCTBILIeTCs Cyfe6HOe pasbuparenpcTBo. VHOE peliieHe 3TOro BOIIPOCa BPSIf, /I BO3MOXKHO.

Jlyist 6oree HAIIARXHOTO HMpYMMepa OCTAHOBMMCS Ha CIefyomeM aene. EBpasuiickuit 6aHk
passutust (manee — bauk)* obparnics B Ap6urpaxusiit cy Peciy6mmxn Caxa (SIkyrust) ¢
VICKOM K POCCHIICKOI KOMITAaHVUM «IKyTyTO/Ib» O B3BICKAHNU 3aJO/DKEHHOCTH 110 KPeUTHOMY
JOrOBOPY U HEYCTOIIKY, a TAK)XXe 00 0OpallleHny B3bICKAHIISI HA 3a/I0)KEHHOE MMYIecTBO. B
XOJle PAaCCMOTPeHMA Jiella KOMITaHVS NPpefbABIMIA BCTPEYHDIN VICK 00 M3MEHEHUN YC/IOBUI
KPEeAUTHOTO JJOTOBOpA B YacT CPOKA BO3BpaTa IIOYI€HHOTO KPEWTa I YIUIAThI IPOL[€HTOB.
YroBeTBOpeHe BCTPEYHOTO TPeOOBAHMSI, 10 MHEHNIO KOMIIAHUY, UCK/IIOYAeT YIOBIETBO-
PpeHIe ITepBOHAYATbHOTO JICKA, TIOCKONIbKY CPOK YIIIATHI IIPEbABIEHHBIX K B3bICKAaHMIO II/Ta-
Texelt He OyaeT canTaThCst HacTymuBIIMM. OTpeseneHneM Cy/a IePBOil MHCTAHIUN, OCTaB-
JIeHHBIM 6€3 M3MEeHEeHUsI ANe/UIALOHHBIM CY[OM, BCTPEUHBIN VICK BO3BPAIEH 3asBUTEIIO.
Cynpl MCXOaIn 13 OTCYTCTBUA NpenycMoTpeHHbIX CT. 132 AIIK P® ycnoBuit aia npuHATHA
BCTPEYHOTO JMCKA K NPOM3BOACTBY. KaccalMoHHBI CY/, COIMACHICA C 3TUM IIO C/IeAYIOMINM
ocHoBaHuAM. Ilo 1. 3 cT. 453 Ipakmanckoro kopekca PO npu usMeHeHUM MM PacTOP>KEHUM
JoroBopa B Cyfie6HOM TOpsifiKe 00s13aTe/IbCTBA CTOPOH CYNTAIOTCS M3MEHEHHBIMY VN IIpe-
KPAIeHHBIMIU C MOMEHTA BCTYIUIEHNS B 3AKOHHYIO CITY PelleHNs CyAa 06 U3MEeHEeHMI WK O
pacrop>xeHuu joroBopa. CooTBETCTBEHHO M3MEHEH e JOrOBOpa O3HaYaeT n3MeHeHue 06s13a-
TE/IbCTB Ha OyfyIiiiee BpeMsi M He MOXKET HOB/IVISITh Ha OTHOIIEHVIsI CTOPOH, BO3HUKIIINE PaHee
BCTYIUIEHN PeLIeHNA Cy/ja B 3aKOHHYIO CIJTY, B YaCTHOCTH, B PACCMaTPMBAeMOM ClTydae — Ha
OTHOIIEHN, CBS3aHHbIE C BHECEHNEM IUIaTeXXell, CPOK YIUIaThl KOTOPBIX y>Ke HacTynmil. Ta-
KuM 00pa3oM, e bsIBIeHHbINT BCTPEYHBIN UCK, 10 MHEHUIO KAaCCAIL[OHHOIO Cy/a, He MO-
JKeT VICK/TI0YaTh YIOB/IeTBOPEHNsI IIePBOHAYaIbHOT0. KpoMe TOro, COBMeCTHOE pacCMOTpeHNe
IepBOHAYa/IBHOTO I BCTPEYHOTO YICKOB He IIpUBefieT K 6ojiee OBICTPOMY U IIPaBIIBHOMY pac-
CMOTPEHMIO HAaCTOsIIEro fiematl.

JlaHHas1 o3uuMs He BIIO/IHE 0GOCHOBAHA, IIOCKO/IBKY OHA He YYMTBIBAET Psifi 06CTOs-
TEeTIbCTB. BO-TIepBbIX, IPMHATHE CYIOM K IPOM3BOACTBY BCTPEYHOTO JICKA alIpMOPHO He MO-
JKeT yCKOPUTb paccMoTpeHne fena. O4eBUIHO, YTO COBMECTHOE PAaCCMOTpPeHNE TePBOHAYATb-
HOTO V1 BCTPEYHOTO MCKOB OKaXXETCs 60JTee [IMTeNbHBIM, YeM Pa3bupaTeIbcTBO OJHOTO JINIIb
OCHOBHOTO TpeGoBaHus. [IperpsaBieHneM BCTPEYHOTO MCKA TPOL[ECC, KAK OTMEYAETCs B JI-
Teparype, BCerfja HeCKOJIbKO YCIOXKHAETCH, YBeIMYMBACTCA KPYT (HaKTOB, KOTOPBIE TO/DKHBI
OBITb CY[JOM YCTQHOBJICHBI 1 KOTOPbIE BXOMAT B IIPeIMeT JJOKa3bIBaHUA,

ITo MHEHVIO HEeKOTOPBIX aBTOPOB, «IIPEIONIOXKEHNA CYIbI O BOSMOXKHOCTSAX Oosiee ObI-
CTPOTO U MPABUIBHOTO PACCMOTPEHNsS [e/la BCETAA YCIOBHEL U CyOBeKTUBHB Y, [[.A. Dyp-

“ Tlom. 1 ct. 3 YcraBa, baHk sAB/IAeTCA MEXIYHAPOHOI OpraHusanueil — cy6beKTOM MeXK[yHapOITHOTO
paBa, 067maaeT MeXAYHApPORHOI IpaBocIocobHocThi0. CM.: ITpnnoxenne k CornauieHuio 06 yapexaeHnn
EBpaswuiickoro 6aHka passurtus ot 12.01.2006 // C3 PD. 16.10.2006. Ne 42. Cr. 4286.

1 Cwm.: TlocranoBnenne Ap6burpaxkHoro cyna Bocrouno-Cubmpckoro okpyra ot 14.01.2015 mo pemy
Ne A58-5250/2014 // CIIC KoncynprantlImoc.

# Cwm.: Apanos H.T. Ykas. cou. C. 21.

# Cwm.: IIpuxodvxo M., Mayayus M. BcTpednslit UCK B apOuTpakHOM mponiecce // X03AICTBO U TIPaBo.
2000. Ne 8. C. 22.
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COB OTMEYAeT, YTO «YaCTO CYJ| UCIIONb3YeT M0ObIe TOBOABI K TOMY, YTOObI BCTPEUHbIIT MICK He
IPUHUMATD K IIPOM3BOJCTBY 1 PACCMOTPEHIIO OfHOBPEMEHHO C IePBOHAYA/IBHBIM. .. B 6071b-
IIMHCTBE CTy4aeB MOTUBBI BBIHOCHMOTO CyfeOHOro akTa 6bIBaloT HagyMaHHbIMK. Ha aToM
OCHOBAHUM CYfell YIIPEKaIOT B HeIIPodeCcCHOHaI3Me, IOCKONbKY B JAHHBIX YCTIOBUAX MMeeT
MeCTO sIBHasI MU CKpbITast opMa OTKa3a B IIPaBOCYAUM» ™.

PaBHBIM 06pa3soM MpUHATHE BCTPEYHOTO MCKA HUKAK He MOXKET U He JO/DKHO TIOB/IMATD Ha
HEYKOCHUTENIbHOE COOMIofieHNe CYOM HOPM IIpaBa IIpM paspelleHun crnopa. BeposarHo, 4To
OCHOBHas IIpo6yIeMa 3Jiech KpOeTCsl B OTKPOBEHHO HeyAauHoi1 popMynnpoBKe CaMoil HOPMBI
. 3 4. 3 cT. 132 ATIK P®, ykassiBaromieii Ha «6omee ObICTpOe U MPaBUIbHOE PACCMOTPEHNE
fena» B Ka4eCTBE YCIOBYA I/Is IIPUMHATHA BCTPEYHOTO MCKa.

Bo-BTOPBIX, BCTPEYHDIN UICK ABIAETCA KaK CPeICTBOM 3aIMThl OTBETYMKA IPOTUB MCKa,
TaK ¥ CPEICTBOM OCYILeCTB/ICHUS OTBETYMKOM CAMOCTOATENbHBIX TpeboBanmit K ucriy. Ilox
HVIMU TIOHUMAIOTCS TaKue TpeOOBaHMs, PACCMOTPEHME KOTOPBIX He BIMAET Ha paspelleHne
TpeboBaHMII epBOHAYaNbHOTO KCTHA®. Hampumep, aTo BcTpeuHoe TpeboBaHUe O pasferne
COBMECTHOTO MMYIIIeCTBa II0 CKY O pacTOp>KeHu1 Opaka, KOTOpOe BBITEKAeT 13 TOrO Xe ce-
MEITHOTO IIPaBOOTHOIIEHsI CTOPOH, ITO U II€PBOHAYAIbHBII UCK, T.e. MeX/Y 000MMM UCKaMU
VIMeeTCsl HeIIOCPEICTBEHHas CBsA3b. MeXXIy BCTpeYHBIM TpebOBaHUEM O B3BICKAHUU JICHEX-
HBIX CYMM, 3aTpadeHHBIX HAa PEMOHT [JOMa, ¥ IIepBOHAYaIbHBIM MCKOM O BbICEJIEHUN TaKOil
TECHOJI CBsI3Y, KaK B [IEPBOM CIIydae, He IIPOC/IeXIBAETCA, HO OOLIHOCTD MPaBOOTHOLICHNMI],
U3 KOTOPBIX BO3HMKAIOT 06a TpeOOBaHIs, 03BO/IAET PACCMOTPETb X B OJHOM IIPOU3BOJ-
CTBe.

Takum 06pa3oM, BOIIPOC O IPUHATUM BCTPEYHOTO JICKA, He IIPeC/IeYIOIIEero CBO. LIe/IbIo
3aLUTY NPOTUB IEPBOHAYAILHOTO JICKA, CJIEAYET PEIlaTh B 3aBMCMMOCTI OT Ha/lN4MA B TOM
qucIe 06LUIHOCTY IIpeMeTa MY OCHOBaHMUSA Y 0OOUX VICKOB.

B3aumocBs3b 060ux TpeOGOBaHWIT B IIPUBEIEHHOM Je/ie OUeBU/IHA, OHY BBITEKAIOT U3 Of-
HOTO NPaBOOTHOIIEHNA, BOSHUKIIETO B CU/IY 3aK/IIOYEHHOIO CTOPOHAMM KPEIUTHOIO JOTo-
BOpa. BcTpeuHblit MCK KOMIIAaHMM, HECMOTPs Ha TO, YTO OH He IOZPBIBAJI OCHOBaHME IIepBO-
HA4aJIbHOTO TpeOOBaHMsA, HAIIPAB/IeH Ha OCYIIECTBICHNE CAMOCTOATE/NIbHBIX TPeOOBAHMUIT K
Banky. VI ecrmu cyzpl counm BO3MOKHBIM OTKa3aTh KOMIAHMM B IPMHATUY BCTPEYHOTO MCKa,
HETIOCPE/ICTBEHHO CBSI3aHHOTO C IIePBOHAYA/IbHBIM, TO HEOOXOVMO OBUIO, Ha HAII B3IIAM,
npuBecTy 60Jee BeCKue /IS 9TOT0 OCHOBAHMs U YKa3aTh, KaK MPUHATIE BCTPEYHOTo Tpebo-
BaHMA MOB/IIUSIO ObI Ha OBICTPOE U IIPaBUIBHOE PACCMOTPEHME CIIOPA.

VInTepecHO B paMKax pacCMaTpMBaeMOIo BOIIpOca IPYToe Je/lo MeXy TeMM >Ke CTOpO-
Hami. bank obparuics B Apourpaxusiii cyn Peciy6mkn Caxa (SIKyTus) ¢ MCKoM K KOMITa-
HUM «SIKyTyTo/mb» O B3BICKAaHMMU 3aO/DKEHHOCTH IO APYTOMY KPeIUTHOMY JOTOBOPY 1 06-
pallleHMH B3bICKaHM:A Ha 3a/I0)KEHHOE UMYIIECTBO. B cBOO odyepenb KOMIAHMA IpeNbsABUIA
BCTPEYHBIN MCK O IPU3HAHUM C/IENIKM 3ayeTa HeflelicTBuTeNnbHOI. Cynl, U3y4MB MaTepuasibl
BCTPEYHOTO 3asIBJICHM, OCTABII ero 0e3 IBVDKEHNUS BBUJY CIeAYIOLIETO.

Bo-nepBbIX, 110 YCTIOBUAM KPEJUTHOTO JOTOBOPa BO3HMKAIOIINE 13 HETO CIIOPBI ITO/IeXKaT
paspeleHnIo apOUTpaXHbIMY cyamu PO B cOOTBETCTBUY C MONIO>KEHUSIMI POCCUIICKOTO 3a-
KOHopaTenbcTBa. [1pn aToM 1cky npoTuB baHka MOTYT GBITb BO30Y)XIEHBI TONBKO IIPU yC-
JIOBUY HOJTYYEHVsI €T0 OTKa3a OT MMMYHUTeTa (IIPUBWUJIETUN), COBEPIIEHHOTO B TOI CTETIeHN
1 Ha TaKMUX YC/IOBMAX, KOTOpPbIE, II0 MHEHNIO baHKa, OTBEYaIOT ero mHTepecaM. Takoil oTkas
IOJDKEH OBITb COBEpIIIEH B IMOPAAKe, MpegycMoTpeHHOM CornaiieHneM o6 yupexaennu ban-

“ Cm.: Qypcos [I.A. Ilpenmer, cucTeMa 1 OCHOBHBIE IIPVHIIIIBL aPGUTPaXKHOTO IIPOLIECCYaTbHOrO IpaBa
(mpo6memsr Teopun u npakTuKu). M., 1999. C. 309-310.

* Cm.: Apanos H.T. Ykas. cou. C. 15-16.
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ka ot 12.01.2006. Cornmacuo stomy Cornamenuio u YcTaBy banka, oH sAB/IAeTCA MeX[yHa-
POMHOI OpraHu3anyeir, obnagaer MeX/IyHapOJIHON ITPaBOCIIOCOOHOCTDIO. B cooTBeTCTBUM €
1. 1 ct. 31 YeraBa BaHk 06/1ajjaeT MMMyHITETOM OT TI000TO0 CyZIeGHOTO ITpecIefOBaHIsI 3a IC-
KJIIOYEHVEM CITydaeB, He ABJAIOIMXCSA CIeCTBYEM OCYLIECTBIEHNA €TI0 IIOTHOMOYNIA MU He
CBA3aHHBIX C OCYILIECTBICHNEM 3TUX moytHoMounit. Vicku IIpOTNB banka MOTYT OBITH B036Y)K—
[E€HBI TOJIBKO B KOMIIETEHTHBIX Cy[laX Ha TEPPUTOPUN TOCYTapCTBa, B KOTOPOM bank pacmono-
>KeH, b0 nMeeT HrIMal, fOYepHIiT GaHK UV IPECTaBUTENbCTBO, MO0 Ha3HAYIIT aTeHTa C
LENbI0 IIPUHATUA cyne6H017[ IIOBECTKU MJIN M3BEIICHNA O IIpoLecce, III/I6O BBIITYCTUJI IEHHDbIE
6yMaI‘I/I VI TapaHTNPOBaJI NX. CXOHHI)IQ ITONTOKEHMA TPENYCMOTPEHDI B CormanieHnn MeEXOy
IMpasurensctBoMm Poccun 1 Bankom 06 ycmoBmsx ero npebbiBaHust Ha Tepputopun Poccrn
or 07.10.2008*. B wactHOCTH, B 1I. 1 CT. 3 gaHHOro Cor/IallleHNs yCTaHOB/ICHO: baHK, ero ¢u-
JIMAJIbl ¥ IIPECTABUTENBCTBA 00/IA/JAI0T IMMYHITETOM OT /11006011 GOPMBI CyAeOHOro BMela-
TEeNbCTBA, 33 MICK/IIOYEHNEM CITy4aeB, IPeyCMOTPeHHbIX 1. 1 cT. 31 YcraBa banka, u cmy4aes,
KOI7Ia OH CaM ONpefieIeHHO OTKa3bIBAe€TCA OT MMMYHUTETA.

Bo-BTOpbIX, cormacHo cT. 251 AIIK PO cyneOHBI MIMMYHNUTET MEXXYHAPONHBIX OpraHI-
3aIUil OIIpeNe/AeTCs MeKIYHapOgHBIM foroBopoM Poccuiickort Gepepanny, denepaabHbIM
3akoHOM. B 1. 8 mocranosnenus [Tneryma BAC ot 11.06.1999 Ne 8 «O neiicTBUM MeXIyHa-
ponHbIX oroBopoB Poccuiickort epepanny IpUMEHUTENBHO K BOIPOCaM apOUTPa>KHOTO
IIpolLlecca» pa3bsACHEHO: CyJ, TPMHUMAET MICK IO KOMMEPYECKOMY CIIOPY, OTBETYMKOM B KOTO-
POM ABIAETCA MEXTOCYAAapCTBEHHAA OpraHn3anysd, MMemaa UMMYHNUTETDI COITITACHO MEX-
AYHapOgHOMY AOTOBOPY, TO/IPKO IIPM HAJIMYMN ABHO BbIPA)XEHHOI'O COITTaCMA OTBETYNMKA Ha
paccMoTpeHIe CIIopa B POCCUIICKOM apOuTpakHoM cype. [logo6HOe cormacue ciefyer pac-
CMaTpyBaTh B Ka4e€CTBE OTKa3a OT cyne6Horo VMMYHNUTETA MeXHYHaPOHHOﬁI OpraHmsanmun.
Cormacue Ha pacCMOTpeHMe CIIOpa B apOuTpakxHoM cyge Poccuy [O/DKHO OBITh HOAINCAHO
amMu, YIIOTHOMOY€HHbIMIM BHYTPEHHMMMU IIpaBUIaMI Me)KIIyHaPOHHOIZ Oopranmsanuy Ha
OTKa3 OT CyAleOHOTO MUMMYHMTETA.

Ha ocHOBaHMM M3TT0KEHHOTO CYfi, PYKOBOACTBYACH cT. 128 AIIK P®, mpepmoxnn KoM-
[IAHUY TIPeIbABUTD K OIpeeIeHHOMY CPOKY JJOKa3aTe/lbCTBA OTKa3a baHKa OT cype6HOro
MMMyHMTeTa47. Hocxoany KOMIIAaHUA K 0603Ha‘IeHHOMy CPOKY He IIpeIbsABM/Ia TAKUX JIOKa-
3aTeNIbCTB, CY Ha OCHOBAaHMM IL. 1 11 4 4. 1 cT. 129 AIIK PO Bo3BpaTmi BCTpedHblit MCK*.

ITonaraeM, 4TO HaHHasA HMO3MIVA Cyfa SABIAETCSA HEOOOCHOBAHHOI, IIOCKOJIBKY CaMO IO
cebe oOpamtenye baHka B pOCCUIICKUIL CYX, 1A paspelleHN s KOHKPeTHOIO CIIopa JIMIIAET ero
UMMYHUTeTa OT CyfleOHOI IOPMCAVIKINM B paMKax Bo30yK/ieHHOro fiena. K Tomy »xe ycimoBue
3aK/TI0YEHHOTO CTOPOHAMIU KPEJUTHOTO JOTOBOPA O TOM, YTO BBITEKAIOIINE U3 HETO CIIOPbI
paccMaTpuBaroTca cygamu Poccuy B COOTBETCTBMM C POCCUIICKMM 3aKOHOJATENbCTBOM, aB-
TOMATUYECKN, II0 HallleMy MHEHNIO, CHMAET BOIIPOC O CYJI66HOM VMMYHUTETE banka B oT-
HOLIEHWMM TaKUX COpoB. Ecnu MexxayHapoiHaA opraHu3anys 3aK/I09mIa CorlaleHne o pas-
pelIeHNny € ee y9aCTUEM IPaKIaHCKO-TIPABOBBIX CIIOPOB B CyJie TOTO MJIV MHOTO FOCY/lapCTBa,
TO OHA JO/DKHA IIPU3HABAThCA OTKA3aBILIEICA OT CyfIeOHOro MMMYHUTeTa. JTO KacaeTcs TaK-
JKe COIVIALIEHMI MEXTYHAPOJHO OPraHu3alum ¢ (1)M3M‘I€CKI/IMI/I U OPUANYECKUMU JIULIAMU

4 C3Pd. 12.04.2010. Ne 15. Cr. 1760.

¥ Cm.: ompepenenne Apb6utpaxsoro cyna Pecny6mmku Caxa (Skyrtus) ot 26.06.2015 mo memy Ne A58-
2716/2015 [Onekrponnsiit pecypc]: // URL: http://kad.arbitr.ru/PdfDocument/06b441c8-6e67-49db-855a-
04b2e720d0b1/A58-2716-2015_20150626_Opredelenie.pdf (mata obpamenusi: 01.09.2017)

* Cwm.: ompepienenvie Apourpaxnoro cyna Pecriyormmku Caxa (AxkyTunsa) or 15.07.2015 o semy Ne A58-
2716/2015 [Inexrponnsii pecypcl: // URL: http://kad.arbitr.ru/PdfDocument/b5a87dab-02aa-4e55-99f2-
dbd471774e0c/A58-2716-2015_20150715_Opredelenie.pdf (zara o6pamenns: 01.09.2017)
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0 TpeTelickoM pa3bupare/nbCTBe IPAKIAHCKIUX fieNl. B 9ToM cydae opraHusarysa MOITYaanBO
COTTIaIIaeTCsA ¢ KOHTPONMBbHOM QYHKIIMeEl roCylapCTBEeHHBIX CY/IOB, KOTOpPasl peannsyeTcs mo-
CpefCTBOM, HaIlpUMep, PACCMOTPEHM:A BOIPOCca 06 OTMeHe pellleHNs TPeTelicKoro cysa. Jto,
KOHEYHO, HE 3aTparMBaeT MMMYHUTETAa MEXIYHAPOJHON OPraHM3alMM B OTHOINEHNMM Mep
HPUHYAUTETLHOTO UCTIOMHEHNA (MCIIOTHUTETbHBIX Ie/CTBUI).

ATIeTIAIMOHHBIN CYJ, PACCMOTPEB Kanmo0y KOMIIAHUY, OCTABWI OTIpefieNieHNe O BO3Bpa-
I[eHV BCTPEYHOTO MCKa 6e3 M3MeHEHIA, TIPVBeJIs IPU STOM VHbIe OCHOBAHMA /A MPUHATUA
TAaKOro Cyfe6HOro akTa. X0Ts ane/UIALMOHHBI CY/ He CKasdal 00 9TOM IIPAMO B CBOEM II0CTa-
HOBJICHMNI, TIO CYTH, OH CUeJT BBIBOJIBI CY/ia TIepBOY MHCTAHIUY HeBepHBIMI. O6 5TOM MOKHO
CYAUTD UCXONIA U3 CCBUTKY AIIeIAIMOHHOTO Cy/a Ha MHGOopManyoHHoe micbmo IIpesnanmyma
BAC P® or 18.01.2001 Ne 58 «O630p IpaKTHUKM paspelleHNsA apOUTpaXKHBIMIU CYLaMy CIO-
POB, CBA3aHHBIX C 3alVITOI MHOCTPAHHBIX MHBECTOPOBY, ONIPOBEPraollee BHIBOJBI Cy/ia Iep-
BOJf MHCTAHIUN. B 11. 6 JaHHOTO TIMCbMa pasbACHEHO: (GaKT obpalleHns InIa, HajleTeHHOTO
MEX/IyHapOHBIMI MIMMYHUTETaMM, B apOUTPaXKHBII CYIL B CBA3M CO CIIOPOM II0 KOMMepye-
CKOMY KOHTPAKTY CBUJIETEbCTBYET 06 OTKa3e OT Cyfie6HOr0 MMMYHNTETA IT0 3TOMY KOHTPaK-
Ty. ITocrme 3asAB/IEHNA UCKOBBIX TPeOOBAHMIT B CYJ, TAKOE IMII0 yTPAuNBaeT IPaBO CCHITATHCA
Ha UIMMYHUTET OT POCCUIICKOTO CY[OIIPOM3BOACTBA B TAHHOM CIIOpE.

B kavecTBe apryMenTa /i1 BOSBPAIleHNsA BCTPEYHOIO JMCKa ANe/ULAIMOHHBINA CyJl yKasasl
Ha OTCYTCTBME IpeRycMOTpeHHBIX 4. 3 cT. 129 AIIK P® ycnosuit gna ero npurarua. CyTb
BCTPEYHOTrO TPeGOBAHMA KOMITAHMY 3aK/ITI0YaNach B OCIApMBAHUMN 3a4eTa, COBEPIICHHOTO
BankoM B cBA3M ¢ obeciiedeHeM 06sa3aTenpcTB KoMmmanmeii «Meven Kap6on» (Cunramyp),
110 MOTUBY HEBEPHOTO NIPUMMEHEHMA KypCca Ba/lIoT IIPM COBEPLIEHMM 3TO cfienku. Kommanus
II0JIaraJIa, YTO B C/Iy4yae YAOBIETBOPEHIA BCTPEYHOTO MCKa CYMMa ee IeHeKHDIX 00513aTe/IbCTB
nepey; bankom nopexana ymenbinennio. OfHaKO 3adBI€HHbIE MCKY, 10 MHEHMIO alle/IALU-
OHHOTO CYJa, IMEIOT HeOAMHAKOBDIIl ITPeIMeT JOKAa3bIBaHNUA, B X 00OCHOBaHMe HPeNbAB-
JTIeHBI Pa3HbIe JJOKa3aTeNbCTBa, TOITOMY CAMOCTOATENbHOE PACCMOTPEHME 3TUX TpeOOoBaHMIl
B OTZE/bHBIX IPOM3BOACTBAX Oosee LemecoobpasHo. K ToMy ske paccMOTpeHMe BCTPEYHOro
MCKa TTOTpebyeT yJacTuA B fiefie B KadyeCTBe TPEThEro NNIa MHOCTPAHHON OpraHM3anym —
kommanyu «Medern Kap6on», 4To He IpuBefieT K 60s1ee OICTPOMY U palilMOHAIBHOMY PacCMO-
Tpennio cropa. Kpome Toro, Hecormacue ¢ CyMMoli Tpe6yeMOoro o/ra MoXKeT ObITb 3asB/IeHO
B Ka4eCTBE BO3Pa)keHUII II0 OCHOBHOMY MCKy. HakoHell, aneIauuOHHbIA Cyl, OTMETII, 9TO
KOMITaHMA He JIMIIeHa BO3MOXKHOCTU 0OPATUTBCA B Y/ C CAMOCTOATETbHBIM MCKOM TIpM Ha-
TUYUY K 3TOMY IPaBOBBIX OCHOBaHMITY.

ITepBoe, Ha 4TO crleAyeT 0OPAaTUTh BHUMAaHNE IIPY OIleHKe YKa3aHHBIX BBIBOJIOB alleyI/Ii-
LIIOHHOTO CYZa, — 9TO TO, YTO HPeNbABIeHNE CAMOCTOATEIbHBIX TPeOOBAHWIT OTBETYNKOM
K WICTIIy B pAfie CTydaeB BO3MOXKHO ML B (hOpMe BCTPEYHOTO MCKA, HO He BO3PAKEHMIT
Ha Hero. [IpexbsiBreHne Tpe6oBaHms B pOpMe BO3PAKEHNsT He MOXKeT, Kak oTMedana H.IL
Knefts, mpuBecTy K B3bICKAHUIO Yero-mm60 B MOMb3y OTBETYNKA WV MOHYKIEHUIO MCTIA K
copepmenuio pericTBuir®. K mpumepy, B3bICKaHUe C MCTI[A B TIONb3y OTBETYMKA JIEHEKHOI
CyMMBI 607IbIIIer0 TPeOOBaHN, He IIOrallleHHOTO 3a4€TOM, BO3MOYKHO TO/IBKO IIPU 3asBJIEHUM
TpeboBaHMA B pOopMe BCTPEIHOTO MCKa.

B nmuTeparype orMedaeTcs: eciu pedb uzieT 06 OCIOPUMOIL CHeNKe, UCK O IPU3HAHUM He-
TeMCTBUTETbHBIM COOTBETCTBYIOIIETO IOTOBOPA OMKEH OBITD NPEbABIECH KaK BCTPEYHBIN.

# CM.: HocTaHOBJIeHNe YeTBepTOro apoUTpPaskHOTO aNle/IALIOHHOTO Cyfia oT 26.08.2015 1o ey Ne A58-
2716/2014 [Onexrponnsiit pecypcl: // URL: http://kad.arbitr.ru/PdfDocument/020e4dc3-c868-41d9-8077-
dbd70537bab8/A58-2716-2015_20150826_Reshenija_i_postanovlenija.pdf (maTa obpamenns: 01.09.2017)

%0 Cm.: Knetin H.J. Vxas. cou. C. 22.
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STO CBA3HO C T€M, 4YTO HpMMeHI/ITeHbHO K OCHOPI/IMOﬁ CIOENKe OTBETYUK I10 HepBOHa‘Ia}IbHOMY
VICKy MOXKET IPOTMBOIOCTABUTh MATepPUATbHO-IIPABOBOMY TPeOOBAHMIO MCTI[A CBOY BO3-
pa’keHNUsA, OCHOBAaHHbIe Ha HeIeVICTBUTEIBHOCTYU JOrOBOPA, TMUIIb CPOPMYINPOBAB UX KaK
BCTPEYHBIN UCK (B IIPOTYBHOM CJIy4ae COOTBETCTBYIOIIVE JOBOABI OTBETUYMKA IO CYILIECTBY
He JO/DKHBI OLIEHVMBATbCS U CTIY HeT HeOOXOMIMOCTY MX OIpoBepraTsb)’’. [layee ykasplBaeT-
CA, 4TO 633 HpeH'LHBIIeHI/I}I BCTpe‘IHOFO JICKa O HpI/ISHaHI/H/I Heﬂeﬁ[CTBVITeHBHOCTI/I OCHOpI/IMOI;'I
CIOENIKN, Ha KOTOpOﬁI OCHOBAaH HepBOHa‘-IaIIbeII‘/JI VICK, Cyﬂ He JOJDKEH HpI/IHI/IMaTb 1 OI€HMBATH
HpeHCTaBHHeMI)Ie OTBETUMKOM [JOKa3aTenabCTBa, HOHTBCP)KII&IOHH/Ie HeﬂeﬁCTBI/ITCHbHOCTb
OCITOPUMOII CLIeTTKI™.

B CBA3U C 3TUM Bpr_[ JIT KOMITIaHUA MOT/Ia OTCTamBaTh CBOU HpaBa TOJIBKO HOCPeI[CTBOM
TIOfIa4Yy BO3payKEHMIT Ha MCKOBbIe TpebGoBanms baHka.

CBH3I) HepBOHa‘{a}IbHOI‘O n BCTpe‘IHOFO JICKOB B TaHHOM cnyqae HpOHBHHeTC}I B TOM, 4TO
YZIOB/IETBOPEHIIE BCTPEIHOTO MCKA IIPEIIONOKIUTENBHO MCK/II0YAET YOB/IETBOPEHIIE B 4aCTH
nepBoHavanpHOro. Kpome Toro, B OCHOBaHMY KaXX/JOTO 13 UCKOB IIPUCYTCTBYIOT 00II[e I0pH-
ONYeCKIue q)aKTbI, YTO JaeT BO3MOXXHOCTDb FOBOpI/ITb 06 VX B3aVIMOCBSA3.

Bo-BTOpBIX, Cyf, OTKa3bIBas B IIPUHATUN BCTPEYHOIO MCKA, JEMICTBUTEIBHO IO 00IIeMy
HpaBI/UIy He co3paeT HpeHHTCTBI/IﬁI B IIOCTYHe K HpaBOCYIU/IIO, HE yIHeMIIHeT HpaB OTBETYIIKa,
IIOCKOJIbKY OH MOXKET ITO/IYYUTb 3aIMUTY CBOUX IIPaB B PAMKaX JPYrOro CaMOCTOSITENTbHOTO
pasbuparenpctBa. OfHAKO, C APYroil CTOPOHBI OYEBMIHO, YTO B C/Iydae paspelleHns KOH-
(rIuKTa ¢ y9acTieM MeX/YHAPOIHOI OpPraHU3aIUI Pear30BaTh IIPaBo Ha CyfeOHyIo 3amm-
Ty KOHTPAreHTy 3TOI OPraHM3aIMI B PAMKAaX CAMOCTOSITENBHOTO Ipolecca OyaeT TpynHee,
I/I6O Hy)KHO Hp]/UIO)KI/[Tb HeMaJ1o YCI/UH/HZ, tITO6I)I O6OCHOBaTb OTCYTCTBI/IC y OTBETYIMKaA HpaBa
Ha VIMMYHUTeT OT Iopuciukuym cyna. K npumepy, Apourpaxsblii ¢y MOCKBBI IIpeKpaTuI
MIPOU3BOJCTBO IIO JIe/Iy IO MCKY KOHKYPCHOIO YIPAB/IAIOIIEIO POCCUIICKON KOMIIAHUEN O
B3BICKAHMI JICHEXKHON CYMMBI ¢ Me>XXyHapOJHOTO MHBECTHUI[MIOHHOIO OaHKa, ABJIAIONIETOCS
Me)KHYHapOHHOI/uI OpraHI/I3aHI/IeI7[, TOJJIBKO HAa TOM OCHOBAaHNU, YTO OTBETUYMK HE OTKa3aJICAd OT
cyne6HOTo MMMYHMTeTa™.

B ciyuae ¢ mopadert BCTPEYHOrO MCKA K MEX/[YHAPOAHON OPraHM3aIUN-MCTIly yKa3aHHasI
mpob6jeMa peraeTcsi cama co6oit, 1 [IABHOE 37eCh — 060CHOBATH HEIIOCPEACTBEHHYIO CBSI3b
HepBOHa‘{aHBHOFO n BCTpe‘IHOFO VICKOB. HOQTOMY Ienb Hpeﬂ'bHBHeHI/IFI BCTpe‘-IHOI'O JICKa B
60HbHIeI7[ Mepe MOXET 3aK/IKYaTbCA B TOM, ‘-ITO6bI HpeOT.[OHeTI) C HAIMEHbIIIVIMI YCI/UH/IHMI/I
CyHe6HbH7[ I/[MMyHI/ITeT MemuyHaponHoi{ OpraHI/ISaHI/II/I. HOHOHHI/ITC}H)HO K 3TOMy OTBETUYMK
UMeeT BO3MOXXHOCTD IIPELBSIBUTh TPeOOBaHME K MEXJYHAPOJHON OPTraHM3ALMNU-UCTIY B
CyZe IO MeCTy CBOErO HaXOXXJEHMs, T.e. B TOM Cyfie, B KOTOPOM OPraHM3ALVsI IIPEFbsIBIIA
[IepPBOHAYA/IBHBIIL CK. B OTHOM 13 C/Ty4aeB Cy/ibI CIpaBeAINBO B 060CHOBAHIE 1Ie7Ieco00pas-
HOCTH COBMECTHOTO PACCMOTPEHISI BCTPEYHOTO I IePBOHAYA/IBHOTO MICKOB YKA3a/IN, YTO 9TO
[03BO/IUT U36€XaTh BTOPOTO CyAeOHOro mmporecca™.

COOTBETCTBEHHO PAacCMOTPEHIE CYOM BCTPEYHOTO MCKA K MEXIYHAPOSHOI OpraHmsa-
LUM-VICTI[Y B PAMKaX y>Ke HadaBIIEerocst mporjecca B 6osblielt Mepe obecrednsaeT ygooHyo 1
CBOEBPEMEHHYIO 3aIINTY IPaB OTBETYMKA KAK PABHOIIPABHOI CTOPOHBI, HEXKE/IN PacCMOTpe-

U Cm.: IIpuxoovko J., Iayayus M. Ykas. cou. C. 18.
52 Tam xe. C. 23.

3 Cw.: ompenernenne Ap6utpaxxaoro cyna Mockssr 07.11.2014 mo gemy Ne A40-125137/2014 [DnexTpoH-
Hbll pecypcl: // URL: http://kad.arbitr.ru/PdfDocument/c39e953b-bf72-479b-9d68-baabea70fdf2/A40-
125137-2014_20141107_Opredelenie.pdf (gara obpamenns: 01.09.2017)

* Cm.: . 2 Vndopmanuonnoro mucbMa Ipesupnyma BAC PO ot 25.12.1998 Ne 37 «O630p mpakTukm
PaccMOTpeHMs CIOPOB, CBA3aHHBIX C IPYMEHEHNEM 3aKOHOZIaTeNbCTBa 0 pekaame» // CIIC «JapanT».

124



A.N. LLyknH. lNMpeabsBieHne BCTPEYHOro Ncka K MeXAyHapOoLaHO MeXnpaBnTe/IbCTBEHHOV opraHusaumu... C. 111-127

HMe ero TpeOOoBaHMA K OPraHU3alMy B paMKaX APYTOTO CaMOCTOSTEIbHOTO fena. B maHHOM
CTy4ae BCTPEYHBIN MCK BBICTYIIAET CBOETO POJA CPECTBOM 3allIUTHI OT CYyIeOHOTO UMMYHM-
TeTa MEeX/JyHapOSHONM opranusanuy. JlocTaToYHbIM OCHOBAHMEM JI/Isl HPUHATUSA BCTPEIHOTO
VICKa, 33ABJIEHHOTO K MEX/[yHapOJHON OpraHM3aluy, JOIKHA ABNATbCA HEIOCPECTBEHHAsS
CBsA3b BCTPEYHOrO TPeOGOBaHNSA C IEPBOHAYAIbHBIM. XapaKTep 9TOI CBA3M MOXKET 3aKIII0-
9aTbCs HE TOJIbKO B BO3MOXKHOCTM IIPEKpPallleHUs TpeOOoBaHMA MeX/[yHapOJHOI OpraHusa-
LVM ITyTeM 3adeTa TPeGOBAHMIT OTBETUNKA, HO ¥ B MHBIX C/Iy4YasX, KOIJja 9Ta CBA3b MO3BO-
nAeT 06ecreYnTh 3aIUTy 00eMX CTOPOH KOH(IMKTA, paspellnTb BeCh KOMIIIEKC CIIOPHBIX
B3aMMOOTHOILEHWII ¥ UCKTIOUUTD BBIHECEHNE [IBYX MPOTUBOPEYAIVIX APYT APYTY CyHeOHbIX
pemenuii. [Tpy Hamu4muy B3ayMHOI CBA3M BCTPEUHDIN UCK K MEX/yHaApOLHON OpTraHM3alum
IO/DKEH OBITh PACCMOTPEH COBMECTHO C IIepBOHAYa/IbHBIM TpeboBaHMeM 6e3 BCAKUX MHBIX
IOTIOTHUTENbHBIX YCTIOBUIA, BHE 3aBUCUMOCTY OT COOOPasKeHNIT IIPOIIeCCYanbHOM 9KOHOMMUIL.

Ewe pas oTMeTHM, 4TO MeX/IyHapOJHAs OpraHM3alMsA JODKHA ObITh IPU3HAHA OTKa3aB-
1Iesics OT cyfe6HOrO MMMYHNUTETa B OTHOLICHUM BCTPEYHOTO MCKA, HETIOCPECTBEHHO CBs-
3aHHOTO C IIePBOHAYA/IbHBIM, €C/IM 3Ta OPTaHM3aALMA IPENbsABMUIA UCK B POCCUIICKUI CYJ,.
MexyHapoaHas OpraHM3anysA TakXKe JO/DKHA CUUTAThCA OTKA3aBIIECA OT CyAe6HOro MM-
MYHUTETA B OTHOIIEHMM IE€PBOHAYAIbHOIO JICKA, €C/IM JAHHAsA OPraHM3alus NpefbsABUIA
BCTPEYHBIN UICK B POCCUICKII CYJI.
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Abstract

One of the important guarantees of the defendant’s rights in civil proceedings is the institution of
counterclaim. The right to submit a counterclaim is the subjective right of a person who is brought
to trial by the court in accordance with the initial lawsuit. Despite the seemingly rather detailed
regulation of the institution of counterclaim, in practice some issues remain unsolved. The article
sets out the question whether the defendant can use this means of protection of its rights in the
case of participation of the international intergovernmental organization as a plaintiff. This issue is
very important, in particular from the point of view of choosing the tactics of defense in the judicial
process. Based on the analysis of international agreements, including those with the participation
of Russia, the author comes to the conclusion that an international organization must be recognized
as renounced judicial immunity with respect to a counterclaim, directly related to the initial one,
if this organization has sued to the Russian court. If there is a mutual connection, a counterclaim
to an international organization must be considered together with the original claim, without any
additional conditions, regardless of considerations of procedural economy. Consideration by a court
of a counterclaim to an international plaintiff organization within the framework of process that has
already begun to a greater extent provides for convenient and timely protection of the defendant’s
rights as an equal party, rather than consideration of his claim to the other participant in another
independent case. In this case, a counterclaim is a kind of protection against the judicial immunity
of an international organization. In the author’s opinion, the international organization should also
be considered as renounced judicial immunity in respect of the original claim, if the organization
filed a counterclaim in the Russian court. In these cases, the renouncement of the right to judicial
immunity is characterized by the conclusive procedural actions of the international organization and
is expressed in the choice of a certain line of conduct, excluding other legal protection mechanisms
in order to avoid the abuse of the right.
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AHHOTaALMSA

B oTeuyecTBeHHON Hayke obpeTaeT NonynsspHOCTb NOHATME NybnnyHon cobcTBeHHOCTW. MpennaraeT-
CSl pa3BUTb B HOPMATUBHbIX akTax UAe MHOroobpasus GopmM COOCTBEHHOCTU 1 NPU3HATb NMYOANYHYIO
dopMy COOBCTBEHHOCTM Kak OTHOLLIEHN 0COOOro poaa, Hy>XAAaLWNXCHA B CneunanbHOM NpaBoOBOM pe-
rynnpoBaHnn. O,D,HaKO MHOIrme cneunanmncTbl CTOAT Ha NPOTUBOMOIOXHbLIX MO3UNLUAX U YTBEPXOatoT nae-
an eamMHoro npaea COBCTBEHHOCTUN C €AMHBIM A1 BCEX COOCTBEHHUKOB coaepXaHnem. Takme B3rnsabl
LUMPOKO pacnpocTpaHeHbl cpeaun LMBUAUCTOB. MM NpeanpuyHUMatoTCa YCUIIMS K COBEPLLEHCTBOBAHUIO
rpaxaaHCckoro 3akoHOAAaTeNbCTBA B HAMPaBAEHUN, UCKIOHAOLLLEM HE TOJIbKO KaTeroputo nyoanyHom cob-
CTBEHHOCTU, HO U B LIESIOM pasaeneHne COOCTBEHHOCTN Ha kKakme-nnbo popmbl. CoxpaHeHme Takoro rnpo-
TUBOCTOSIHNS — SIBJIEHNE HEHOPMaJIbHOE, OHO CBUAETENLCTBYET 00 OTCYTCTBUM HAAEXHOM TEOPETUYECKOM
OCHOBbI KoAMdUKaLMKM He TONIbKO BELLIHOIO NpaBa, HO 1 BCEro POCCUIMCKOro 3akoHoAaTeNbCTBa. Bbibop He
LOJKEH HOCUTL Cyrybo OTpacneBoro xapakrepa, HeobxoaMMo HanTK obLLee peLleHre st POCCUNCKOro
npasa. [ockonbKy pasaenerne co6CTBEHHOCTM Ha (POPMbl 3aKPENIEHO B 3aKOHOAATENLCTBE, HA NPOTS-
XKEHNN MHOIMNX /J,ecmvmemﬁ noJsiy4dasio Hay4yHoe obocHOBaHue U cerogHs MHOrMMm BOCNpPUHNMAETCH Kak
4YTO-TO caMo coboii pasymeroLeecsi, OCHOBHOE BHUMaHME B CTaTbe YAENeHO anbTepHATUBHbLIM B3rSAam.
B cTaTtbe npegnpuHaTa nonbiTka OUEeHUTb Nocsie[oBaTesibHOCTb CTOPOHHUKOB €OUHOro rnpasa cobCTBEH-
HOCTW B OTCTaMBaHUM UX NOEN, CBOEBPEMEHHOCTb U MPAKTUYECKYIO LEHHOCTb X NPEeaoXeHn. ABTOP
MCcnosib3yeT VICTOpI/I'—IeCKVII7I, CpaBHVITeJ'IbHO-I'IpaBOBOVI MeTOoAbl CCenoBaHUd: noeneHne coOCTBEHHOCTU
Ha GOpPMbI B CBOE BPeMS 3aTPOHY/I0 MHOIMME NHCTUTYTbl OTEYECTBEHHOIO NMpasa, MoTOMY 1 OTKa3 OT Takoro
LEeNeHnsa OOMKEH Co4eTaTbCsl C 0TKa30M OT APYrnX, CTaBLUMX NPUBbLIYHBIMU, MOHATUN, KOHCTPYKLWIA, pe-
LLIEHWNIA. METO,EI,OJ'IOFI/I'-IeCKyIO OCHOBY nccnengoBaHMga coctaBu CUCTEMHBIV aHaNn3: naoes eguHoro rnpasa
COBCTBEHHOCTU Oblna KPUTUHECKM OLIEHEHA C TOYKM 3PEHUS ee COOTBETCTBUS APYroi OCHOBOMNoNarato-
el KaTeropumn rpakaHckoro npaesa — nNpaBoCyObEKTHOCTU. CaenaH BbIBOA, YTO cnabbiM MECTOM MO-
31U CTOPOHHMKOB eaMNHOro rnpasa coBCTBEHHOCTU ABNSAETCSH HECOOTBETCTBME MeXxay nx B3rmgaagamMmm Ha
COBCTBEHHOCTb 1 NPaBOCYObEKTHOCTb, MX CHUCXOAMUTENIbHOE OTHOLLEHWE K TPEXHYIEHHOM Knaccudukaumm
CyOBLEKTOB B rpaxAaHCKOM npase. EanHoe npaBo COOCTBEHHOCTU MOMOXET NMOAHATL KoandUKaLmio 3a-
KOHOZATEeNbCTBA O COOCTBEHHOCTM HA KA4ECTBEHHO HOBbIV YPOBEHb. HO Npexae B HalLeM rnpase A0JXHa
YTBEPANTLCS UOES €ONHON NPaBOCYOLEKTHOCTU. [epBbIM LLAroM B 3TOM HanpaeieHun OyaeT Bo3BpaLle-
Hue Ny6MYHO-NPaBOBbIX 00Pa30BaHNIN B CUCTEMY IOPUANYECKNX NINLL.

KnioueBbie cnoBa

COBCTBEHHOCTb, pOpMa COOCTBEHHOCTY, YaCcTHast COGCTBEHHOCTb, Ny6nYHas COBCTBEHHOCTb, eAnHoe
npaBo COBCTBEHHOCTU, MyBANYHO-NPaBoOBble 06pa30oBaHuUS.

Bubnuorpaduyeckoe onucanue: Matkos [.B. MNepcnekTyBbl BeLHOro npaea: nyéanyHas cobCcTBeH-
HOCTb 1 eauHoe npaBo cobctBeHHoCTM // MpaBo. XypHan Beiciueit wkonbl 9koHomMukun. 2017. N2 4.
C. 128-143.
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.B. Ma1koB. NepcrnekTviBbl BELLHOro rpasa: nybm4yHas COOCTBEHHOCTb 1 eAMHOE rnpaBo cobcTBeHHoCTH. C. 128—-143

1. B coBpeMEHHOM POCCHUITCKOM IIPaBe 0OPETAIOT IOMY/LIPHOCTD TEPMUH «ITyOImM4Hast CO0-
CTBEHHOCTb» U IIPOM3BOJHBIC CJIOBOCOYETAHNA: «IIyOIMuHasg GopMa COOCTBEHHOCTI», «IIpa-
BO IYOMMYHOM COOCTBEHHOCTN», «MHCTUTYT (CYOMHCTUTYT) HMyOIMYHON COOCTBEHHOCTH.
B 3akoHOfaTe/IbCTBE U HA IIPAKTHKE 9TOT TEPMUH PEIKO HAXONUT IIpUMeHeH)e', HO aKTUBHO
VICIIOZIB3YETCST B HAYYHBIX MCCTEAOBAHMSIX® /11 0003HAYEeHNs, KaK IIPABIJIO, COOCTBEHHOCTN
Poccumiickoit Penepann, ee CyOBEKTOB I MyHUIIUIATBHBIX 00pasoBaHuil. MOXHO TOIBKO
YOUBIATHCA TEPIEHNIO 3aKOHOMIATENA, KOTOPBI TOTOB BCAKUI Pas MICaTh «TOCYapCTBEHHas
U MyHUIIUITQ/IbHAsA COOCTBEHHOCTb» BMECTO TOTO, YTOOBI COKPATUTD 9TO CJIOBOCOYETAHIE IO
CTI0B «ITyO/IMYHAsI COOCTBEHHOCTB». TeM 6071ee ITO Y HETO eCTh OIBIT I0PUAUKO-TEXHITIECKOIT
9KOHOMMI B COIIPele/bHOM cdepe: B 3aKOHOAATENLCTBO HABHO IIPOHVKIIO CTIOBOCOYETAHNE
«I1y6/IMYHO-TIpaBOBbIe 06Pa30BaHIsT» 3aAMEHIB IPOMO3JIKNIL TepedeHb «Poccuiickas Pepepa-
ust, cyopextsl Poccuiickoit Oegepary 1 MyHUIIUIIAIbHbIe 00pa3oBaHusi». Teneps yxe n
Ipaxxpanckuit kogekc Poccuitckoit @epepanyn (nanee — I'K PD) mokopusics aToMmy HOBOBBe-
menyio. He mopa vt 0OHOBUTB COOTBETCTBYIOLIMM 00pa3oM TEPMIHOJIOTHIO BEIIHOTO IIpaBa?

TepmuHy «ry6mudHast COGCTBEHHOCTb» COOTBETCTBYET IOHSATIE, OO/Mafaoliee TaKoi JKe
OTHOCUTE/IbHOI HOBU3HOJN KaK M TepMMUH, ero o6o3Havaommii. ViccmegoBarenu B 06macTu
KOHCTUTYLIVIOHHOJ 9KOHOMMKJ OTMEYAlOT, YTO B KAaTETOPUM «IIyOIMYHAsA COOCTBEHHOCTDb»
OTPa)KaeTCA €JUHCTBO COLMANTbHO-IIPABOBBIX IIPU3HAKOB TOCYJAPCTBEHHON M MYHUIM-
Ia/IBHON COOCTBEHHOCTH, YTO IPEBPAIIAeT IlepedrceHre 3TuX GopM cOOCTBEHHOCTI B yT-
BepiKfleHue 00 MX MPUHAIEKHOCTI K 0C060MY popy siBmeHuir’. CXOACTBO FOCYAapCTBEHHOI
U MYHUIVITQJTBHON (POPM COOCTBEHHOCTM OHM BUJAT B 0011[eil 11eeBOl HATIPaBIEHHOCTIL,
OIHOPOJHOCTY CYOBEKTOB 1 0OBEKTOB, 00IIEM IMPABOBOM PEXIMe perynnpoBaHus. B Ha-
YYHOI JIMTepaType MOXKHO HAWTU yKa3aHMUs Ha CIefyIolLie pOLOBble CBOICTBA BCAKOIN ITy-
O/IMYHOI COOCTBEHHOCTI: YAOBIETBOPEHNME OOIIUX MHTEPECOB HaceeHMsl (OCHOBHAs 1Ie/Ib)
U aKTVBHOE JCIIONb30BaHMe COOCTBEHHMKOM ITyOMMYHON BIACTY (OTIMYMTENIbHOE Cpefi-
cTBO ero pesitenpHOCTI)?. TToHATHE ITYyO/MUYHOM COOCTBEHHOCTI O3HAYAET HE TOMBKO COBO-
KYIIHOCTb TOCYHApPCTBEHHON ¥ MYHMIUIIATbHON (OPM COOCTBEHHOCTH, a CyXJieHue 00 Mx
[IPUHIUIINAIBHOM CXOJICTBE I IPOTUBOIIOCTAB/IEHE UX APYIUM OpMaM COOCTBEHHOCTH, He
00/TaIAIOIIM TaKVMIU e XapakTepuctukamu. OHO TeM caMbIM CIIOCOOHO 3a/jaBaTh HAIIPAB-
TIeHM€e CTPYKTYPHBIM M3MEHEHMAM B OT€YEeCTBEHHOM IIpaBe, MOHYXX/JaTh K 3TUM M3MEHEHN-

! IIpumeyatensbHoO, YTO B COCTAB CIIPABOYHOI MHGOPMALNH, KOTOPYI MOXKHO IIOTYIUTh 06 0GBeKTax
HEJ[BIDKMMOCTH Ha caiite PocpeecTpa, BKIIOUAIOTCA CBefleHUs o GopMe COOCTBEHHOCTH, KOTOPAas MOXET
MMeHOBAThCs «ITy6manasi». Ha ToM ke calite my6maHas KafacTpoBas KapTa TaKKe IPeIaraeT CBejeHIs
0 ¢opme COOCTBEHHOCTH Ha HEJBIDKMMOCTb, HO B 9TOM C/IydYae WCIIONMb3yeTCsA TEPMUH «COOCTBEHHOCTD
IIy6/IMIHO-TIPABOBBIX 06GPa3OBaHMIT».

* Cwm., Hanp.: Jony6106 B.I. VIHCTUTYT IyOIMYIHON COOCTBEHHOCTH B COBPEMEHHOM I'PaXKJAHCKOM IIpase //
BectHuk ITepmckoro yuusepcurera. 2010. Ne 2. C. 106-111; Bunnuyxuti A.B. Tlybnnaunast co6cTBeHHOCTD. M.,
2013; Masaes B./]. Hy6m/m1—1a;{ cobcrBeHHOCTD B Poccun: KOHCTUTYIIIOHHbIE OCHOBBI. M., 2004.

> Cwm., Hamp.: KoHCTHTY1[MOHHAs 9KOHOMUKa / OTB. pen. [LA. Tamkues. M., 2010. C. 88.

* CyuiecTBOBaHME TOCY/JAPCTBEHHON COOGCTBEHHOCTM KakK 0co6oii Mopudukaimy co6CTBEHHOCTH,
OT/IMYHOI OT YacTHOI cobcTBeHHOCTH, C.C. ATeKceeB, HaIIpyuMep, 00BACHA TAK: OHA «IIPUUYINBO COMHACT
ompefieNieHHbIe KayecTBa COOCTBEHHOCTI BOOOIIE. .. C FOCYAPCTBEHHOI BIACTDIO, €€ BO3MOXKHOCTDIO MMIIe-
PATUBHOTO BIACTBOBAHMA IOJ 3TMfoii cobcTeHHOCT» (Anexcees C.C. IlpaBo cobcrBeHHOCTH. TIpo6embr
teopun. M., 2008. C. 50, 51). Baxxno 3secb oTmeTuTb, uto C.C. AjTeKceeB He TONBKO IIPU3HABAI [IBE «OCHOBHBIE
Pa3HOBUHOCTM COOCTBEHHOCTM» — YacTHYI0 COOCTBEHHOCTb M TOCYJAPCTBEHHYI0 — HO [jaXKe CUMTajl
rOCY/IAPCTBEHHYIO COOCTBEHHOCTD HACTOMBKO CIELMUYHOI, YTO «COOCTBEHHOCTDHIO B IIOTHOM 00beMe CBOUX
Ka4yecTB» Ha3bIBaJ/l TONIbKO YaCTHYI0 cobcTBeHHOCTD. C fipyroit croponsl, C.C. A/ekceeB BbIpaXKan COMHEHMs
OTHOCUTETILHO CXOICTBA TOCYJAPCTBEHHOI M MYHUIIUTIATbHOl cobcTBeHHOCTH. He crmydaitHo, BUAMMO, OH
obolencs B yKa3aHHOI KHUTe 6e3 TepMUHA «ITyOIMuHas COOCTBEHHOCTD.
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SIM, TIOCKOJIBKY POJi OTHOLICHMII ITyOIMYHO COOCTBEHHOCTY MOXKET OKa3aTbCs JJOCTATOYHO
O6IHI/[pHI)IM VI BIUATENIbHBIM JIJIA q)OpMI/IpOBaHI/IH B pa3HbIX OTpaC/IAX IIpaBa COOTBETCTBYIO-
I[UX MHCTUTYTOB (CYOMHCTUTYTOB). PadyMeeTcs:, BOSHUKHET IIOTPEGHOCTD B KOPPEKTIPOBKE
CTPYKTYpPbl HOPMATVBHBIX IIPABOBBIX aKTOB, IIOCPEACTBOM BK/IIOYE€HNA B HUX CII€MA/IbHBIX
naparpados, I7IaB, pa3fenos. B my6mrdHoM mmpaBe Bce 9TO OYEBIUIHO 1 IIPOUCXOIUT yxKe Ceil-
yac. Hy>xpjaetcs ny DUBMINCTUKA B 9TOM MOHATUN?

OT4ero BOSHMKAIOT COMHeHUs? B HayKe BeJyTCs MCCIENOBAHII Hy6711/mH0171 cOOCTBeH-
HOCTU, IpM3BaHHbIE BHIABUTDH €€ cneumi)l/u(y U JaTb peKOMeHJauun 3akoHopareno. Gopmbl
COOCTBEHHOCTM Ha3BaHbI B Koncturyunnu Poccnitckort Geepaunn (ganee — Korcruryunsa
P®) u I'K PO. MHOroe roBOpuUT B II0/Ib3Y OFHOPOLHOCTI TaKUX ABJIEHUIT, KaK TOCYHapCTBEH-
Hasl ¥ MyHNIUIIA/IbHAS COOCTBEHHOCTD. B 3aKOHO/IaTeIbCTBE, B TOM UIC/IE TPAXKAAHCKOM, 63
TPyZa MOXHO HAiiTVl HOPMBI, CO3Jaloliue 0CcOObII IPaBOBOM PEKMM IS TOCYHAPCTBEHHO-
To 1 MYHUIIMIIAJIbBHOTO MMYIIECTBa, OT/IMYHBIN OT pexnuma COOCTBEHHOCTH (1)I/I3I/I‘ICCKI/IX n
fopuandecknx . Kak 6y}1T0 €CTb BCe IPENIOCHIIKI I OOHOBJIEHA TTOHATUITHOIO all-
[mapaTa IOPUCIPYAEHLNN ¥ BHELPEHUSI B 3aKOHOAATEIbCTBO KATETOPUM «IyOIMYHAs COO-
CTBEHHOCTb». [Ipo6yeMa B TOM, YTO MMEHHO B IPAXK/JAHCKOM IIpaBe Mjiesi PasfielleHus cob-
CTBEHHOCTNM Ha BUbI, TUIIbI VN q)OprI IIPMHVIMAETCA OAJIEKO HE BCEMMN CIIEVa/INICTaMMI.
YV HEKOTOPBIX IOPUCTOB BBI3BIBAET [IPOTECT MM OOMbIIOe HECIIOKOICTBO caMa Mo cebe npest
TUNOnU3anunm I1pas CO6CTB€HHOCTI/I, COXpaHEHME B IIPABOBBIX HOPMaX TAKOTO IIOHATUSA, KaK
«popma cobcTBeHHOCTIY®. VIX Cephe3HYI0 03a00UeHHOCTD BBI3BIBAET JaXKe He PACIIpefie/ieHIe
MecT B nepevyHe GopM cOOCTBEHHOCTH, a TO, YTO TAKOJL IePeYeHb CYIeCTBYeT ¥ KOHCEPBUPY-
€T B HallleM IIpaBe MJEI0 YbMX-TO IPUBUJIETUI U UbeH-TO «BTOPOCOPTHOCTI». Kak roBOpuTH O
[ePCIeKTUBAX TIOHATHS ITyOIMYHON COOCTBEHHOCTH, €C/TI CTABIUTCS IO, COMHEHIIE L[e/Ieco0-
6pasHOCTD CYI[eCTBOBAHIISI KATETOPIUH «IACTHASI COOCTBEHHOCTD»?°

Takum 06pa3oM, AeeHNn0 COOCTBEHHOCTY Ha (POPMBI IIPOTUBONIOCTABISETCS UAES efi-
HOTO mpaBa cobcTBeHHOCTH. Pe3Koit KpuTuKe HoHsATHE «POpMa COOCTBEHHOCTI» OABEPraeT
E.A. CyxaHOB, Ha3bIBas €0 CTPAHHBIM, IMIIEHHBIM BCAKOTO 0pUANIeCcKoro cogepxanus’. [To
€ro MHEHUIO, IPAaBO COOCTBEHHOCTH [JO/DKHO MMETh OTHAKOBOE COfIep>KaHIe HE3aBUCUMO OT
CyO'BEKTHOTO COCTaBa. Y TBEPXK/as M€l eAIHOro mpasa cobcrBennoct, E.A. CyxaHoB Bce
JKe IMIIeT O BO3MOYKHBIX Pa3/IM4VAX B IPABOBOM peXVMe 00beKTOB IIpaBa COOCTBEHHOCTH,
00 0COOEHHOCTSIX OCHOBAHWIT BO3HMKHOBEHISI U MPEKpalleHs IpaBa COOCTBEHHOCTH, IC-
IIO/Ib3YEMBIX JIIsI CTPOTO OIpeMeIeHHbIX Cy6'beKT0B8. [To-Bupumomy, E.A. nyaHOB CUUTAET,
YTO Ha COfIePXKAHNUM IIPaBa COOCTBEHHOCTH HMKAK He OTPAXKAIOTCS HI Crenn¢rKa IPaBOBOTO
pexrMa 06'beKTOB, HI CrieljuduKa OCHOBAHWIT BOSHIKHOBEHNS 1 IIPEKpalleHNsI IIpaBa co6-
CTBEHHOCTH: eC/IN IMyO/INYHO-IIPaBOBOE 00pasoBaHue He MMeeT MpaBa MPOAATh KaKOoil-I1nbo
00BEKT, OTpaHNYEHHBIIT B 060pOTe, COfep)KaHe ero MpaBa COOCTBEHHOCTH Ha TAaKOI 0O'beKT
UJICHTUYHO COflepyKaHMIO IIpaBa COOCTBEHHOCT IPakIaHIHA Ha KaKy0-/T160 Belllb, KOTOPOII
OH MOXXeT cBOOOIHO pacnopspkarbes. Opnako Poccmitickas epepannsa He MOXKeT pacIops-
IVTBCS CBOMM UMYIIECTBOM IIOCPEACTBOM ITepefiadyl KOOIIEPATUBY B KadeCTBe TaeBOT0 B3HOCA

> Cwm., Hamp.: Cyxanos E.A. IlpaBoBas Qopma 5KOHOMUYECKUX OTHOLIeHuit / IpakpaHckoe IpaBo
Poccun — vactHoe mpaso. M., 2008. C. 21-22; Cxnosckuii K.JI. Co6CTBEHHOCTb B I'PaKHAAHCKOM IIpaBe. M.,
2010. C. 216-224.

® Cwm.: lJennuxosa J1.B. Beujuble mpaBa B rpakgaHckoM npase Poccun. M., 1996. C. 24.

7 Cyxanoe E.A. TIpobneMbl IpaBa COOCTBEHHOCTV B PBIHOYHOI 9KOHOMMKe / IpakiaHckoe IIpaBO
Poccun — vactroe npaso. C. 180-181.

8 Cyxanos E.A. Tpax[jaHCKOe IIPaBO ¥ OTHOLIEHMSA COOCTBEHHOCTM (O HEKOTOPBIX JAMCKYCCHOHHBIX
npobnemax) / Tam xe. C. 278.
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nnmm XOSS{IU/ICTBCHHOMY TOBapI/IHIeCTBY B Ka4eCTBeE BKJ1azla B CK}IaHO‘IHbIﬂ KanmurTaia, — Hey>1<em/1
cofiep>kaHne ee rpaBa COOCTBEHHOCTM OIMHAKOBO B CPaBHEHMU C IPAaBOM COOCTBEHHOCTHU
TpaK/IaHMHA, KOTOPBIl CHOCOOEH pacHopsKaTbCA CBOMM VIMYILIECTBOM IIepedMCIeHHBIMU
crrocobamu? Haso 3ameTnts, 4T0 Hambomee CuipHOI Kputnke co croponsl E.A. CyxaHosa
HO}IBepFaIOTCH KOJIZIEKTUBHAA CO6CTBCHHOCTB, CMelIaHHasA CO6CTB€HHOCTI), «VIHBbIE (1)OPMI)I
cobcTBeHHOCTNY. PasrpaHndenne cOOCTBEHHOCTI HA YaCTHYIO 1 IIyOIMYIHYIO TaK W/IM HAYE
oH pomyckaeT: «lOpuandecku u IOrmdecKyt HUKaKMx «popM COOCTBEHHOCTI», KPOMe JacT-
HOJ U ITyO/IMYHOIL, HET U1 He MOXKeT CyIIeCTBOBaTh»’. Ho majke B 9TOM BBICKa3bIBaHMI aBTOPA
3aMeTHO eTr0 HeraTMBHOe OTHOIlIeHNe K Ay depeHnmanym co6CTBEHHOCTH — O YaCTHON U
IyO/IMYHOI COOCTBEHHOCTIL OH MUIIET KaK 0 POPMax COOCTBEHHOCTH, UCIIONb3YsT KABBIUKIL.
Bnpoqu, €CTb B IVBWINCTUKE U KOMHpOMI/ICCHbIe pemeHI/m, KOTOpre Bpra)KaIOTCH
B 3aMeHe Hauboree CIOPHOTO TepMmHa «popMa COOCTBEHHOCTI» TEPMUHOM «THII IIpaBa
cobcrBerHOCTMY . Tlo-cBoeMy ckyoHeH Kk Kommpomuccy K. CkmoBckmit, mpeparas He
IIpUAaBaTh GOMBIIOTO 3HAYECHISI Pas3/e/IeHII0 COOCTBEHHOCT Ha (POPMBI, pas YK TaKoe pas-
IlefleHVe COXpaHseTCs B HallleM 3aKOHofarenbcTBe: «OfHAKO KO/Ib CKOPO pOpMbI COOCTBEH-
HOCTM BCe >Ke cTamm (PaKTOM Halllero 3aKOHOJATe/IbCTBA, HY)KHO YeTKO OTPaHNYINTD cepy nxX
CYILIeCTBOBAHMA M paCCMATPUBATh VICKTIOUUTE/IbHO KaK CII0Cco6 OIpefieleH s IIPMHA/|IeKHO-
CTU UMYIECTBA TOMY VI MHOMY BUIY Cy6'beKTOB»“. B.I1. Mo3onuH, KpUTUYECKN OLLeHUBasI
«KOHL N0 q)OprI CO6CTB€HHOCTI/I» B YCHOBI/IHX prHO‘IHOI?I 9KOHOMIIKN, BCe XXe I'IPI/IXOIH/UI
K BBIBOJY, YTO «IIO/IHOCTBIO OTKA3aTbCsl OT AuddepeHnnanuy co6CTBeHHOCTH XOTs Obl Ha
caMoe MYHMMaJIbHOe 4icIo rpynil (popm), paBHOE IBYM, II0OKa HY OZHOMY COLIa/IbHO—3KO-
HOMI/I‘IeCKOMy TI/IHY 06HI€CTBa, B TOM 4YHC/IE " KaHI/ITaHI/ICTI/I‘IeCKOMy HE y}IaBaHOCb»lz.
EnuHoe mpaBo COOCTBEHHOCTM CTajIO, IO-BUAUMOMY, PYKOBOAALIEH Maeell OjId pas3pa-
6oTunkoB KoHnemnmum pasBUTHs IpakaHCKOTO 3aKoHOfarenbcTBa Poccuiickon Oegepannmu
(manee — Konnenuus)®. Hu B Konneniuy, Hu B mpoexTte ¢emepanbHoro 3akoHa Ne 47538-6
«O BHeceHNV U3MEHEHNII B 4acTM IePBYI0, BTOPYIO, TPEThIO 1 4eTBEPTYI0 [pakjlaHCKOTro KO-
nekca Poccuiickoit @emepanny, a TakXe B OT/le/IbHbIE 3aKOHOJaTe/IbHbIe aKThl Poccuiickoit
Depepanyn» (zanee — nMpoeKT denepanbHOro 3akoHa Ne 47538-6)'* He MCIIO/Ib3yeTCs TEPMIHA
«popMa cOOCTBEHHOCTI», HET B 9TUX JOKYMEHTAX U TePMIHA «ITyOIMYHasA COOCTBEHHOCTDY.
OO6HOB/IeHNEM BEIHOTO IIpaBa 3aBeplINTCs paboTa Haj monpaBKamu mnepsoit gacty 'K PO.
Mo>XHO /M CKa3aTh, YTO €MHOE IIPaBO COOCTBEHHOCTY OyleT rapMOHMYHO COYETaTbCH CO
BCeEMI paHee O6HOBTI€HHI)IMI/[ I/IHCTI/ITyTaMI/I rpa>1<11ch1<oro HpaBa? Bce JI1 TOTOBO B rpa)K—
JaHCKOM 3aKOHOJIATENbCTBE JI/Isl BOIUIOLIEHISI B HEM MI€asta efMHOTO IIPaBa cCO6CTBEHHOCTH?
2.1. Jlerko 3aMeTUTb B COBPEMEHHBIX HAay4YHBIX paboTax, IOCBAILICHHBIX IIPOOIeMe IIy-
OmmaHOM COO6CTBEHHOCTN 1 (HopMaM COOCTBEHHOCTM BOOOIIE, YTO TUITM3AINIO COOCTBEH-
HOCTM aBTOPBI CBA3BIBAIOT C Je/IeHNeM CyObeKToB IIpaBa Ha Buabl. B.[l. Ma3saes, Hammpumep,
IIUIIET, YTO B popMe COOCTBEHHOCTH, IIPEX/ie BCETO, OTpaXKaeTcsA creludnka cyobeKToB 0T-

° Cyxanoe E.A. BemHoe npaBo: Hayuno-nosuasarenbublii ogepk // CIIC Koncynprautllmoc.

1 Jony6yos B.I. Yuactue Poccmiickoit ®efepanun B MMyI[eCTBEHHBIX OTHOIIEHMUAX, PETYIMPYEMBIX
IPaX/JAHCKMM 3aKOHOZIATeNbCTBOM: JiucC. ... 1. 10. H. C. 166-168.

' Cxnosckuii K.JI. Co6CTBEHHOCTb B TPa>KIAaHCKOM Ipase. 5-e u3a. M., 2010. C. 223.

12 Mosonun B.II. IIpaBo cob6ctBeHHOCTH B Poccuitckoit Pemepanyy B IepHOf Mepexofa K PhIHOYHON
skoHOMUKe. M., 1992. C. 23.

' CIIC KoncynprantlImoc.

!4 [9nexrponnsii pecypcl: // URL: //http://asozd2.duma.gov.ru/main.nsf/%28spravka%29?openagent&
rn=47538-6 (mara obpamenns: 2.11.2017)
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HoueHnit cobctBeHHOCTH' . VIMEHHO B CyO'BEKTe, a He B CaMOIl COOCTBEHHOCTI BUAUT IIPO-
6memy ¢opmer cobctBenHoctu K.V, Cxmosckuit. Ilo ero MueHMIo, popMbl COOCTBEHHOCTI
CTIeyeT PAacCMaTpUBATh KaK CIIOCOO OIpefe/ie sl IIPMHA/IEKHOCTH UMYIeCTBAa TOMY WM
MHOMY BUly CyO'beKTOB, He 6oree TOro'®.

B TO Xe BpeMH COBpeMeHHaﬂ OVBVINCTUIKA BeCbMa JIOATIBHO OTHOCUTCA K TOMy, qTo Hy-
6/119HO-1IpaBOBBIE 0OPA30BAHNS 3aHIIN 0COH0E MECTO B CUCTEME CYOBEKTOB IPAKIAHCKOTO
HpaBa, COCTaBU/IN TpeTbIO prHHy JINIL Hapﬂny C InuamMmn (I)I/I3I/I‘{eCKI/[MI/I n IOpI/I}II/I‘IeCKI/IMI/I.
HpOTI/IBHI/IKI/I OeneHmA CO6CTB€HHOCTI/I Ha (bOprI He ABJIAIOTCA UCK/IIOYEHUEM, I HE C/IBbIIIHO,
YTOOBI OHV IIPU3BIBA/IM [TOKOHYUTH C TPEXWIEHHON KiaccuduKalyei ul B IpaX/jaHCKOM
npase. Ho orjjesieHne my6/mmaHO-IpaBOBBIX 0OPa30BAHMIT OT IOPUANIECKIX JIUI] IIPOU3OIIIIO
B Ty )K€ CT/JIMHCKYIO SII0XY, KOI/ja B HAllleM IIpaBe YTBEPAUIOCH [ie/ieHIe COOCTBEHHOCTI Ha
¢opmet. [To cormManucTINIecKoil peBOIIONNY B Pab0TaX POCCUIICKIX yIE€HBIX TOCYAAPCTBY Tpa-
OUIMOHHO OTBOAMIOCH MECTO Cpeiy IOPUANYECKUX Mull. ABTOPBI, IIpM3HAaBaBLINe I0pUANYe-
CKOe€ JIMIIO B Ka4ecTBe CyO'beKTa IIPpaBa, OTHOCIIN K YUCTY IOPUANIECKIX JINI] U TOCYAAPCTBO.
B TaxoM KadecTBe TOCyAapCTBO MMEHOBAIOCh KaszHoit!. [To3)e 0 rocygapcTBe-10pugndecKom
mmie (kasHe) mucamu pesxe'®. Bo BTopoil I0I0OBMHe IPOLIIOTO CTONETHA B COBETCKOM I'PaK-
[IAaHCKOM IIpaBe TOCIIOICTBOBA/IA MHASI METORZO/IOTMIECKast YCTAHOBKA: TOCYAAPCTBO OBIIO TaK
Ke 060CO0IEHO OT IPUANYECKIUX JINII, KaK TOCTIeNHIEe ObI 060CO6IEHbI OT TpaXKan'.

YeTKoe HOPMATMBHOE 3aKpeIlIeHNne 9Ta KIaccuduKanms cyobeKTOB IPaXXJaHCKOTO Mpa-
Ba noay4yuaa b B 1991 rogy ¢ npuHaTuem OCHOB rpaKZaHCKOTO 3aKoHOfaTenbcTBa Co-
103a CCP u pecniy6ruik. [TpusHaHme rocyfapcrsa 0co6bIM Cy6beKTOM IPaXKFAHCKOTO IIPaBa,
OT/INYHBIM OT IOpI/IIU/I‘IeCKI/IX JINL, HAXOOMJIOCHh B ITIOJIHOM COOTBETCTBUU C YCTaHOBHeHI/IeM
0c060r0 IPaBOBOrO PeXXMMa JIsi TOCYAAPCTBEHHON COOCTBEHHOCTI: HEOTPAHUYEHHBIIT KPYT
00BEKTOB IIPaBa TOCYAAPCTBEHHOI COOCTBEHHOCTI; UCK/TIOIUTENIBHOE [IPABO COOCTBEHHOCTN
FOCYZiapCTBa Ha 3eM/II0 ¥ HEKOTOpbIE pyrue Hanbomee BaXKHble 0ObEKThI; HEOTPAHNUEHHAS
BO3MOXXHOCTb BUHAMIMPOBATh HE3aKOHHO OTUYXKIEHHOE TFOCYAAPCTBEHHOE MMYILECTBO;
[OCTyIUIEHNE B COOCTBEHHOCTh TOCYAPCTBA 0ECXO3SIITHOTO MMYILECTBA; 3alpeT 06pamarp
B3bICKaHIE€ HA OCHOBHbIE Cpef_[CTBa I‘OCyﬂapCTBeHHbIX opraﬂmsaumﬁ 10 HpeTeH?)I/IHM erI[I/I-
TOPOB U T.Jj. Bpsif T MOXKHO OTpUIaTh, YTO Crenn@mKa 3TOr0 pexxuma jiefana rocysapcTBo
TIPUBUIETVPOBAHHBIM COOCTBEHHMKOM, BBIESASA €r0 U3 OOIelt Macchl Cy6’beKTOB. Vupre
0COOEHHOCTM FOCYHapCTBa (MMeeT B/IACTh, 00IafaeT 3aKOHOTBOPYECKOI KOMIIeTeHIIVel, He
IIOOJIC)KUT peI‘I/ICTpaI_U/H/I) CyH_[eCTBOBaHI/I n Hpexq[e, HO H€ CTAHOBUJINCH HpI/I‘II/IHOﬁ OTrpaHI/I-
YeHMNsI TOCYAAPCTBA OT IOPUANIECKX iy Hi B Poccun, Hu 3a pybeskom?. IToatomy cTpaHHO

!> Masaes B.J]. ITybmmanas cob6CTBEHHOCTb B Poccui: KOHCTUTYLMOHHBIE OCHOBBL M., 2004. C. 29.
16 Cxnosckuii K.J1. Ykas. cou.. C. 222-223.

17 Cwm., Hanp.: Meiiep I.VI. Pycckoe rpakanckoe mpaBo. B 2-x 4. 4. 1. M., 1997. C.135-138; Illepuuenesun I. .
Y4e6HMK pyccKOro rpakaaHckoro mpasa. M., 1995. C. 91; Bacvkosckuii E.B. Y4eOGHMK rpakTaHCKOTO IIpaBa.
M., 2003. C. 115.

¥ Cwm., Hanp.: Bpamyce C.H. IOpupudeckne mmua B COBETCKOM TpakAaHCKoM mpase. M., 1948. C. 169;
Beneouxmos A.B. TocynapcTBeHHas1 coLyanuctideckas cobcrsenHoctb. M.-J1., 1948. C. 814-815.

1 Ve depe3 fjBa Tofa HocC/e OIMyOMKOBaHus MoHorpaduu «HOpummdeckue muia B COBETCKOM IPa-
nanckoM mpase» C.H. Bparych He TONbKO He Ha3bIBaeT rOCYAPCTBO IOPUANIECKIM JTUIIOM, HO U JOKa3bIBaeT
HeoOXoMMOoCTh 060Cco0enNsA KasHbl OT opuanmdeckyx mit. Cwm.: Bpamycy C.H. Cy6beKTbl rpaXkKFaHCKOrO
mpasa. M., 1950. C. 241.

* B cBasu ¢ atuM BaxHoe Ha6mopenue caenan C.H. Bparyce: «[ocymapcTBeHHas COOCTBEHHOCTb B
6yp>KyasHBIX CTPaHaX — PA3HOBMIHOCTD YaCTHON cO6CTBeHHOCTH. [109TOMY CaMO roCyapcTBO, BHIHYX/IEHHOE
JUIA1 OCYILIeCTB/ICHNMSA CBOUX QYHKIINIT y4aCTBOBATh B IPAK/JAHCKOM 000pOTe B KaueCTBe MPOJiaBLia ¥ IIOKyTIaTeris,

132



.B. Ma1koB. NepcrnekTviBbl BELLHOro rpasa: nybm4yHas COOCTBEHHOCTb 1 eAMHOE rnpaBo cobcTBeHHoCTH. C. 128—-143

HabmonaTh cerofHs 60pboy ¢ popmamu COOCTBEHHOCTH KaK IIEPEXUTKOM IIPOIUION SMOXN
Ha (OHe TIOTHOTO MPUSTISL 1 OIIPABHAHNS APYTOro MEPEKUTKA TOI XKe SIIOXU — 0CO60ro 1mo-
JIOXKeHMsI Ty OIMYHO-TIPAaBOBBIX 00Pa30BaHMII B CICTeMe CYO'beKTOB IPaXKJAHCKOTO IpaBa’’.

2.2. YTo JOMKEH CHemath M060iT amonoreT equHoro mpasa cobctBennoctn? OH 06s13aH
3asIBUTb O HEOOXOAVMOCTH CKOPEIIIIero BO3BPAlleHNs Iy OIMYHO-IPaBOBBIX 00pa30BaHMil
B CUCTEMY I0PUIMYECKMX /L. XOpollas BO3MOKHOCTD BOIUVIOTUTD 3Ty UJel0 B HOPMaXx 3aKO-
HOJaTeNbCTBa OblIa yiyieHa B 2014 roxy: B xofe o6Hosnenus 'K PO Bomnpoc 06 oTHeceHnn
K IOPUAMYECKNM JIUIaM IyOIMIHO-IPABOBBIX 00pa3soBaHuMil MIMPOKO He obcyxpancs. Ham
MOTYT yKas3arh Ha cT. 124 TK P®, cormacHo KOTOPOIT K Iy IHO-IPAaBOBBIM 00Pa30BaHVISIM
MIPYMEHSIOTCSI HOPMBI, OTIPefie/IAIoIe YIacTIe IOPUANIEeCKUX /NI B OTHOIICHMAX, Peryn-
PYeMBIX IPaXK/JAHCKMM 3aKOHOJATEIBCTBOM, €C/IU MHOE He BBITEKAeT 13 3aKOHA WK 0COOeH-
HOCTEN JaHHBIX Cy6'beKTOB. Ho Taxoke n MbI contemcs Ha cT. 8 Koncturyun PO, rme ckasa-
HO, 4T0 B Poccuiickoit Oepepanyy Npu3HAOTCA U 3alUINAIOTCA PaBHBIM 00pa3oM YacTHasd,
rOCyfapCTBeHHas, MyHUIMIIA/JIbHAA U MHBble GOPMBI COOCTBEHHOCTU. ATIO/IOreTaM efUHOIO
mpaBa cOGCTBEHHOCTI HEOCTATOYHO IPU3HAHYIS M PABHOI 3aIINTHI BCeX popM cOOCTBEHHO-
CTH, OHM BBICTYIIAIOT 32 PEILINTEIbHBIN OTKA3 OT COBETCKOI TPAMIINI ETUTh COOCTBEHHOCTD
Ha (OPMBI, HO IIOJTyMePbI I COBETCKUE IOAXOADI B PeryIMPOBAaHNUM IIPaBOCYOBEKTHOCTH MX
BIIOTTHE YCTPANBAIOT.

2.3. Vipest enMHOTO IpaBa COOCTBEHHOCTHM He MOXKET OBITh B ITOTHOI Mepe peann3oBaHa 6e3
MAaKCHMMAJIbHO JKECTKOTO pasMeXXeBaHNMS TPAXKFAHCKOI IIPAaBOCYObEKTHOCTI COOCTBEHHIKOB
FOCYZIapCTBEHHOrO (MYHUIMIIAJIBHOTO) MMYIIECTBA U ITyO/INYHOI BIacTu. Bexp ompaspan-
HOe BCeJl HbIHEITHell J0pUCIIPyIeHIIMell COefUHeHe ITyOIIMYHOI BIACTY U TOCYAapCTBEHHO
(MyHULIUIIAZIBHOI) COOCTBEHHOCTU B PYKaX IMyOIMYHO-IIPAaBOBOIO 00pa3oBaHMA — CaMblil
BEeCKIIT apIyMeHT IPOTHUB €AIHOrO IpaBa cobcrBeHHOCTH. EC/tu 06/majaHme BIacTbio 0co6bIM
00pasoM B/IusIeT Ha MOBefieHNe IyOIMYHOro COOCTBEHHIKA, KAK MOXXHO TOBOPUTH O €ANHOM
mpase cobcTBenHOCTH? EC/n xxe 06/majaHme BIaCThIO He B/IVsIET Ha OBefjeHIe COOCTBEHHMKA,
3a4eM COXPaHATH IIOCTY/IAT O iya/u3Me IIyOIMIHO-IIpaBOBBIX 0OpasoBanuit? Hago nonmarars,
9TO HaMOOIBUINM IIPEISITCTBYEM IS PeaM3aliuy Ha IPAKTUKe ITOHITUI O €fIHOM IpaBe
COOCTBEHHOCTH SBJIAETCS He caMo TI0 cebe pasfernenne co6CTBeHHOCTI Ha HOPMBI, KOTOpOe
MO>XeT MIMeTb He OIHO OCHOBaHMe 11 00bsAcHeHNe. [opasno omacHee egMHOMY IIpaBy cOOCTBEH-
HOCTH IIPM3HAHNE 32 HEKOTOPBIMIU COOCTBEHHVKAMI YPE3BBIYAlTHBIX IIOJTHOMOYMIT, He COBMe-
CTUMBIX C ¥jeell MaKCYMa/IbHOI YHM(UKALIVI IIPaBOBOTO PETYIMPOBAHNUA COOCTBEHHOCTI.

B cBA3u ¢ 3TVM 1ONIE3HO BCIIOMHUTD onpenenenye Koncturynnonnoro Cyma Poccurickoin
Depepanyy ot 1.10.1998 Ne 168-O «Ilo 3ampocy agMmmHUCTpanuy MoCKOBCKOI 06/1acTu o

3aKa34lMKa, HaHJMMaTe/ld, 3aeMIMKa, 3aMIMOJaBlia 1 T. [I., IIpPUpPaBHMBAeT cebA K 4acTHbIM /muam» (Bpamyco
C.H. Cy6bexrnl rpaxkaanckoro npasa. C. 241). IIpupaBHMBaHMe TOCYAapCcTBa K YaCTHBIM /IUI[AM HPOVCXOAUT
[IOCPENCTBOM IIPU3HAHVS TOCY/{APCTBA OPUANIecKuM MuoM: «IIpoliecc OT/ieleH st IMYIeCTBEHHOI CTOPOHBI
B [IeATENBHOCTIL TOCYAAPCTBA OT MYOIMIHO-TIPABOBOIL chepbl IPOTEKAT II0-PA3HOMY B Pas/IMYHBIX CTPaHAX.
Ho Bespe on 3akonumcs o6ocobnennem ducka kak opupndeckoro mma» (Tam xe). To ects eguHO0Opasue B
PeryInupoBaHuy OTHOLIEHNMIT COOCTBEHHOCTH (TOCYaPCTBEHHAs COOCTBEHHOCTD — 9TO YaCTHAS COOCTBEHHOCTb)
CBA3aHO C TAKUM >Ke eIMHO00pasueM B OIpefe/IeHN IIPaBOBOrO IONIOKEHNA CYyObeKTOB (TOCYAapCcTBO — 9TO
IOPUAMYIECKOe JIULIO).

2! B yue6HOIT UTepaType eCTb YHUKA/IbHBIE IIPUMEPBI PEIINTETbHOTO BO3BpATa IIyOIMIHO-TIIPABOBBIX
06pa3oBaHNil B POJICTBEHHYIO KaTeropuio opupmdeckux jmi. Tak, C.C. AjekceeB BKIIOUMI CIeLMA/IbHBIN
maparpad O IPaKAHCKOI IPaBOCYGbEKTHOCTH ITyOMMYHO-TIPAaBOBBIX ObOpasoBanmii B rmaBy «Cy6beKTs
rpaxgaHckoro mpasa. IOpupmdeckoe muio» (cm.: Ipaxpanckoe mpaso / C.C. Anekcees, B.M. lonrarno,
JI.B. MypsuH [n fip.]. M.-Exarepun6ypr, 2006. C. 63 1 c1.). CTrpaHHO TONBKO, YTO Ha COOTBETCTBYIOLIE cXeMe
B yueOHIMKe Ty6/muHbIe 06pasoBaHusa oTCyTCTBYIOT (TaM xe. C. 71).
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ITpOBEpPKe KOHCTUTYLMOHHOCTY YacTy MepBON MyHKTa 1 1 myHKTa 2 crathy 1015 Ipakman-
ckoro Kopiekca Poccuiickoit @epepannm»?. Koncturyunonssit Cyp ycMOTpesT IY4IIyIO 3a-
IMTY TIpaBa YaCTHBIX JINI] Ha 3aHATHE NPEeIIPUMHIMATENbCKOI HeATeIbHOCTDIO B 3aIpeTe
IyO/IMYHO-IIPABOBBIM O0OpPA30OBAHMSAM 3aHUMATBCS IPEANPUHIMATENBCTBOM. [IpaBmio Cr.
124 TK P® He obecrednBaeT paBHOIPABNs CyO'bEKTOB Ha JO/DKHOM ypPOBHE: IIPABOBOE pe-
TyIupoBaHue He IprobpeTaeT HeOOXOVMMON OIIpeie/IeHHOCTY, a CyfeOHas IpaKTHKa He CTa-
HOBUTCSI CTAOM/IBHOI U IIpefcKasyemoit. CTOUT TONBKO HAYATh JUCKYCCHIO O IIPABOBOIL IIPH-
POJie TOV NIV VIHOVL TPYIIIIBI MMYIeCTBEHHBIX OTHOIICHMII C y4acTVeM IyO/IMYHO-IPaBOBBIX
00pasoBaHMii, KaK Cpasy ke MCUe3aeT BCSIKAsl FAPAHTIUS PABHOMPABUS CYOBEKTOB, JaHHAS
rpakfiaHckoMy 060potTy B cT. 124 I'K PO. IIpuxonurcs 3anpemaTb rocygapcTBy 3aHUMATb-
sl IpeNIPUHIMATEe/IbCTBOM BO MMA COXpaHEHMs IpefIIpyHIMaTenbcTBa. [TyomruHo-npaso-
Bble 00pa30BaHNUsI — CIMIIKOM OIACHBIE [T IPAXKJAHCKOrO 000poTa CYyOBEKTHI faXKe Ipu
3aKOHOJIATe/IbHOM CEPKMBAHNY BIACTHOTO Havasa MX fiesiTennbHOCTH. Ho Tak MOXKHO 3aiiTn
OYeHb JA/IeKO, 3AIPETUB IIyOINIHO-TIPABOBBIM OOPA30BAHMAM OBITH COOCTBEHHUKAMU BO
VIMsI COXpaHEeHNsI OTHOLIEHNIT cOOCTBeHHOCTH. JIydiinm pereHneM 6510 ObI CO3/jaHNE TAKOIT
TEOPeTIYeCKOll, a 3aTeM U HOpMaTVBHO-IIPABOBOY MO/ IIyOIIMYHOr0 COOCTBEHHMKA, IIPU
KOTOPOIT €r0 IPaXXJaHCKas IPAaBOCYOBEKTHOCTD He CYMTAIACh ObI IIPOJO/DKEHNEM Ty 6/md-
HOJI BJIaCTH, paBHO U BJIACTb He CYUTAIACh OBl BTOPOII HATYPOIl TAKOTO COOCTBEHHMKA.

ITonBITKY OCTaBUTDb TOCYAAPCTBO 3a ABEPHIO IPAXKAAHCKOr0 060pOTa IPeANPUHIMAIOTCS
[IaBHO, 1 3[1eCh AIIOJIOTET eAVHOTr0 IIpaBa COOCTBEHHOCTI He OYIeT IyBCTBOBATH CeOsl B OAM-
HoyecTBe. Tak, Hanpumep, ewe J1.JV1. Meitep B cBoeM y4eOHMKe CUesl HyXKHBIM C/ieIaTb KPUTH-
YecKye 3aMevaHsl B afjpec IOPICTOB, N300paXKaBIINX KasHy Kak 0c000e I0puAnIecKoe Inmo,
OT/IMYHOE OT TocymapcTBa. KasHa, mo MHeHuIo He Ha3BaHHBIX [I.J1. MeliepoM aBTOpPOB, 3TO
OJIMIIeTBOPEHHOE TOCYAPCTBEHHOE VIMYIIECTBO, a He rocygapcto?. [losnHee K uncty opu-
CTOB, pa3fie/IABIINX TaKue B3I/LAABI Ha Ka3Hy, oTHocuncsa V.M. Tiorpromos. Ilo ero MHenmio,
BBIJIe/IAAETCS TAKON BUJL, IOPUAMYECKUX NI, KAK COBOKYITHOCTD MIMYILIECTB, TOT/a, KOI7a C 3TOM
COBOKYITHOCTBIO CBA3bIBAETCA BO3SHIKHOBEHNE ITPaB 1 00g3aHHOCTEN. TaKol COBOKYIIHOCTBIO
VMYIIECTB ABJIAETCA MMYIIECTBEHHAs Macca, KOTOpas IPUHAJIEKNAT TOCYAAPCTBY U BbIjie-
NsgeTcA B BUfe opupmdeckoro ymna (kasuel)*. KasHy npemmaranoch OoTHeIUTb OT TOCyAap-
CTBa IOCPEeICTBOM IIepCOHU(MKALUY MMylecTBa. Ho MOXXHO IOCOBETOBATh 3alMTHIKAM
eIMHOTO TIpaBa COOCTBEHHOCTV CMECTITh AKLEHTHI IIPK BBIOOpe 00beKTa IepCOHNPUKALIN
C UMYyIIeCTBa Ha 0O'beVHeHNe JIIofieli (Halo, Hapof, 00IIecTBO, HaceJeHle COOTBETCTBYIO-
Ieli TeppuTOpUI). B TakoM crydae ofHO 1 TO ke 0O beAVMHeHNe JIIofieli IepCOHNPNUIpyeTcsa
ABaXK[IBI JI/IA pa3HBIX LleJIeil: I/ OCYIIeCTB/ICHNA BJIaCTH (TO, YTO Ha3bIBAETCS TOCYAPCTBOM)
U IJIS yIpaBIeHNA COOCTBEHHOCTBIO (TO, YTO HA3bIBAJIOCh Ka3HOIL). IIpuMeHnTeNbHO K pe-
QIMSIM POCCUIICKOTO MpaBa Ufesl Pa3MeXeBaHMsI IPAXKAAHCKON MPABOCYOBEKTHOCTH I IIy-
6/IMYHOIT BIACTM MOXKET 03HAYaTh C/IeyIOlee: KOrja roBOpsIT, Hampumep, «Poccurickas Pe-
flepaiysi», TO HeOOXOAMMO Pas/INdaTh, UAET /TN PEUb O TOCYHAAPCTBE, OO/IA/IAI0IeM BIACTHIO I
CYBEpEHUTETOM, VIV O COOCTBEHHUKE MIMYIIeCTBA.

Hac MoryT cnpocuTb — HeyxKelu Iy 6IdHO-IIpaBoOBble 00pa3oBaHMA KaK COOCTBEHHNUKN
BOBCe /MIIeHbl y6maHolt Baactu? Ilomaraem, 9T0 yO/IMIHO-IIPAaBOBbIE 0OPA30OBAHMS KAK

2> Bectnuk Koncrurymnonsnoro Cyna Poccuiickoit @emepanu. 1999. Ne 1. C. 6.
» Cm.: Meiiep JI.V. Pycckoe rpakpaHckoe mpaso. B 2-x 4. 4. 1. M., 1997. C. 135.

# Caepenus o B3rmsfax V.M. TioTpioMOBa CO CCBUIKOIT Ha ero yueOHMK rpakgaHckoro mpasa (FOpbes,
1922) npusoparcsa LA. TamxneBbiM. Cwm.: Tadxcues I'A. KOHCTUTYIMOHHbIE IPYHIMIIBI PHIHOYHOI SKOHOMMKI
(pa3BuTHE OCHOB IPaXKJAHCKOTO IpaBa B pemeHnax Konctnrynmonnoro Cyna Poccuiickoit @epepanun). M.,
2002. C. 243-244.
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CO6CTB€HHI/IKI/I MOFyT VIMETD BJ/IACTHDBIE IIOJTHOMOYMA, HO HE IIO OIIPpEEI€HNIO, a HOCTOIIBKY,
HOCKOIIbe TaKMe IIOTHOMOYNSA HENIETVIPOBAHbBI I‘OCY,HapCTBOM — CY6'I)€KTOM, B/IACTHBIM IIO
OIpeJe/IEHNIO, T.e. U3HAYAJIBHO, 110 CBoeit cyTu. Ho pasBe o6mafaHme myOIMIHON BIACTHIO,
XO0TA 61)1 n HeHeI‘I/IpOBaHHOﬁ[, T.€. IOCTATOYHO 01‘paHI/I‘-IeHHOI7[, HE CTAaBUT 11O COMHEHUE €M~
Hoe mpaBo cobcrBenHocTn? Het, He craBut. [[e10 B TOM, YTO IOTYYNTH BIACTb OT TOCYAAp-
CTBa MOXeT 06011 co6cTBeHHNK. Takye IIpuMepsl CYILIECTBYIOT, ¥ KOMNIECTBO UX TOIBKO
pacTeT cO BpeMeHeM: IIpaBOM TpeOoBaTh OT IPakaHIHA YIUIAThl HA/IOTOB IIyO/INYHO-IIPaBO-
Boe 00pa3oBaHIe HAJIeJIEHO B TO CaMoOe BpeMs, KOIla IpaXJaHNH o0/1afiaeT IpaBoM Tpebo-
BaTh Y 9TOr0 MyOIMYHO-IIPAaBOBOr0 06pa30oBaHMsI Iiepefadn eMy 6e3B03Me3HO B COOCTBEH-
HOCTb 3aHMMAEMOTI'0 JKMJIOTO ITIOMEIICHUA 110 SaKOHOHaTeHbCTBY O IIpyBaTN3alnNm. KOHe‘{HO,
cofiep>KaHe 9TUX TPeOOBAHNIT Pas/IIIHO.

OnHako B 000MX CIIy4asix BIACTb, T.e. BOSMOXXHOCTD IIPUHYXX/ATh K OIPefe/IeHHOMY HOBe-
JIeHI0, IpUoOpeTaeTcsi CyObeKTOM 3a CUeT OrPAHIYEHIS IIPaBa COOCTBEHHOCTH APYTOro Cy0b-
ekta. TpeboBaHMe yIUIaThl HAJIOrOB, TpebOBaHMe IepefaTh Ge3BO3ME3THO B COOCTBEHHOCTh
XKIJIO€ TIOMeIIIeHNEe WV 3eMe/IbHBII YIaCTOK 110 3aKOHOJATEIbCTBY O IPUBATHU3ALINY, BbIIIA-
TUTD COLMAIBHOE II0COOMe 3a CYeT Ka3eHHBIX CPefICTB, IOHY>K/ICHNUEe K 3aK/II0YeHNI0 JOTOBOpa
pO3HI/I‘-IHOI7[ KyHIII/I—HpOIIa)KI/I VIZIVL THOTO HY6HI/I‘IHOI‘O [OTOBOpPA — 3TO ABJIEHNA OTHOTO ITOPAN-
Ka. D11 Tpe6OBaHNA He/lb3s BBIBECTH U3 CYIECTBA IPAXKAHCKOr0 060pOTa, 9TO He eCTeCTBEH-
HbIe OTHOLIEHVsI COOCTBEHHNKOB. [lajke a/leMeHTapHOE IIOHY>K/IeH e K 3aK/TIOYEHNIO JOr0BOpa
Hy)KHaeTCH B IIOAEPIKKE 3aKOHA, IIPMHATVIE KOTOPOT'O ABIAETCA CHOCO6OM AENEeTVpOBaHNA my-
O/IM<HOTL B/IACTY, ITYCKAIL M B O9€Hb OTPAHIIEHHOM 00beMe. SIPKIM IIPuUMepOM JeTernpOBaHus
HY6HM‘IHOﬁ B/I1aCTn CO6CTB€HHI/IKY, XO0TA U CBHSaHHOMY C HY6IH/I‘IHO—HpaBOBbIMI/I 06pa3OBaHI/I-
AMU, HO HE OTHOCHHIeMYCH K X prry, SABIAKTCA HOPMOTBOPUYECKNIE ITOTHOMOYNA rOCKOpHO-
pauuu «Pocarom» (c1. 8 DepepanbHoro 3akoHa ot 1.12. 2007 Ne 317-03 «O TocygapcTBeHHOI
KOPIOpAaLUL II0 aTOMHOI Hepruu «PocaTom»).

Hapo nonarars, 4To efyHOe IIpaBa COOCTBEHHOCTH He MCKIIIOYaeT HaJie/leHNA COOCTBEH-
HIMKOB HEKOTOPbIM O6'I)eMOM HY6}H/I‘{HO-BH3CTHI)IX TIOJTHOMOYMIA. Ba)KHO, tlTO6I:vI BbBIIEPIKI-
BaJ/ICA IIPMHIMNIT: }IIO6OI7[ CO6CTB€HHI/IK IIpy OAVIHAKOBbBIX O6CTOHTeHbCTBaX MOJKET IIPEeTEeH-
[0BATh HA OJVMHAKOBBII 00'beM ITyOIMYHOI BlIACTI, €C/IU B 9TOM eCTh HeoOxoxnuMocTs. Ecn
U3 3aKOHOJATE/IBCTBA IIPSIMO He CIIEyeT BIaCTh KAKOro-11nb0 CyObeKTa OTHOIIEHNIT, OH IIPH-
3HAETCA y‘{aCTBYIOIlU/IM B TaKMX OTHOUIIECHMAX HA PaBHbIX C }IPYTI/IMI/I CY6'I)eKTaMI/I, KaKOBBI
ObI HI OBUIM €TO HAMMEHOBAHILE, LIeJIb JesTeBHOCTI 1 00beKT OTHOIIeHNsI. [[OCKOIBKY 0Cy-
I[eCTBJIEHME B/IACTU HeNb3sl MIPECTABUTh Oe3 OrpaHNdeH st CBOOO/BI APYIUX JIAL, TO KPU-
TepueM s OLpefie/IeHIsI CaMOll BOSMO>KHOCTH A€/IETMPOBAHMS BIIACTI 1 00'beMa BTaCTHBIX
[IOJTHOMOYMII SIB/IsIEeTCS He popMa (BU, TUII) COOCTBEHHOCTH, T.€. He 3apaHee IIPON3BeeHHas
rpafanys COOCTBEHHUKOB, a JOIYCTUMOCTD COPA3MEPHOTO ¥ IPOIOPINOHATIBHOTO OTPaHIM-
YEHVA TPAXKITAHCKIUX IIPaB B LE/IAX 3alUTHI OCHOB KOHCTI/ITYIH/IOHHOI‘O CTpOs, HPAaBCTBEHHO-
CTI, 300POBbsA, ITPaB 1 3AKOHHDBIX IHTEPECOB prI‘I/IX N1, 06ecnequI/m O60pOHbI CTpaHbI I
6esomacHocTy rocygapersa (ct. 55 Konctnrynyu PO, 1. 2 cr. 1 TK P®). TToHsTHO, 4TO O4eHb
YaCTO BIACTb HOTIY“IaIOT CO6CTB€HHI/IKI/I I‘OCYHapCTBeHHOI‘O n MyHI/IHI/IHaHBHOI‘O MMymeCTBa,
T.e. IIy6IMYHO-TIpaBoBble 06Pa30BaHNL, A/Is1 KOTOPBIX 00IIiee 6/1aro — Ie/Ib CYIeCTBOBAHIS,
a MacIITa0Obl UX AeATeTbHOCTI OTIPaB/IBIBAIOT OOJIBIION 00'beM BJIaCTHBIX ITOTHOMOYIIIL.

Hage>xHoit 0I1opoit eanHOro mpasa CO6CTBEHHOCTH JO/DKHO CTATh TAKOE ITIOHMMAHIE [Ipa-
BOCYOBEKTHOCTY ITYO/IMYHO-IIPAaBOBBIX 00pa3oBaHull, KOIjja IIyOIMYHasA BIACTb He CUUTALT-
Cs IIPpU3HAKOM CO6CTB€HHI/IKOB I'OCY,T_[apCTBeHHOFO n MyHI/II_U/IHaHI)HOI‘O MMYmeCTBa; €€ Ha/Im-
q1€ B KOKIOM OTHE/IbBHOM B3ATOM ITPABOOTHOMICHUN IIOIIEKUT TOKA3bIBAHNIO ITIOCPENCTBOM
aHa/IM3a COOTBETCTBYIOIIVX HOPM IIPaBa; JaXke COCTOABILIEECH JielerIPOBaHIe TOCYIapCTBOM
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IyO/IMYHOI BIACTU COOCTBEHHUKY MOXKET OBITH OCIIOPEHO B PaMKaX KOHCTUTYI[MOHHOTIO CY-
IOIIPOM3BOACTBA. DT BHIBO/bI CIIPABE/INBBI B OTHOILIEHNN TIO0OBIX APYIUX COOCTBEHHIKOB.

EnuHoe mpaBo COOCTBEHHOCTM TaK MOXKHO IPUMVPUTb C OYEBUJHBIMU PasINdVAMMN
B IIPAaBOBOM peX1Me 0OBEKTOB IpaBa COOCTBEHHOCTH, C OCOOEHHOCTSIMI OCHOBAHUIT BO3-
HUKHOBEHIS U [PeKpalleHns IIpaBa cOOCTBEHHOCTH /15l CTPOTO OIPefie/IeHHbIX CYOBEKTOB:
IIPaBO COOCTBEHHOCTH €IHO II0 CBOEMY COIEP)KAHMUIO [ISI BCEX CYOBEKTOB B €T0 MICXOJHOM
COCTOSTHUM, HO IprobpeTaeT pasandins 0 Mepe TOro, KaK OCYI[eCTB/ISETCS IIPABOBOE Pery-
NMpPOBaHMe OTHOLIEHNI cOOCTBEHHOCTH. VICXOfHOE COCTOsIHME TIpaBa COOCTBEHHOCTH, KaK
U MICXOJZHOe IIPaBOBOE IIOJIOXKEHNE COOCTBEHHNKOB, HA OTPAc/IeBOM YPOBHE OIpefeNaeTcs
IPXXIAHCKUM IIPABOM, TI09TOMY UMEHHO CPey I{UBIINCTOB U/iesl eIHOTO IIPaBa COOCTBEH-
HOCTJ IIO/Ib3YeTCs TaKOIl IOMy/IAPHOCTDIO. bosblas yacTh pasmmynii B IpaBOBOM IIOJIOXKe-
HUV COOCTBEHHMKOB U IIPABOBOM pPeXNMe O0BEKTOB — Pe3y/IbTaT BO3AECTBUS HA OTHO-
IIeHNA COOCTBEHHOCTM HOPM IyOIMYHOro IpaBa, 3a4acTyio cofiepxxkamuxca B K PO. Otu
pasnu4uA ABJIATCA Pe3y/IbTaTOM TeKYIero PaBOBOTO PEryINpPOBAaHNA, UMEIOT IIPOU3BO-
JIHBIIT VI BpEMEHHBIIT XapaKTep, N3MEeHUNBbI I He KACAIOTCS CAMOII CYTH sIB/IeHNsI (COOCTBeH-
HOCTH).

ITpoM3BOAHBII XapaKTep pas/IM4Mil 3aK/I0YaeTCsA B TOM, YTO OHM YCTAaHABIMBAIOTCA He
camn 1o cebe, a KaK OTpPUIIAHME M3HAYAIBHO 33/JAHHOTO PABEHCTBA CyO'bEKTOB I IIPaB, KaK
OrpaHNYeHMe CYLUIeCTBYOLINX [IPAB COOCTBEHHMKA WK CyO'BEKTOB, eMy MPOTHBOCTOSIIIX.
Ecnu ny6mmaHo-ipaBoBble 06pasoBaHIs He MOTYT PACIIOPsDKATHCS MIMYIECTBOM Iy TEM BHe-
CEHII eTo B KaueCcTBe BK/IA/la B CKIAJJOYHBIN KallITa/I TOBAPMIIECTBA, 9TO He 03HAYAET, YTO
HUX 0c000€ IPaBo COOCTBEHHOCTM, B IPMHIINITE MCKTIOYAIOIEe TAKOI CIIOCO0 pacropsiKe-
Hyst. IIpaBo COOCTBEHHOCTH Iy6MMYHO-TIPABOBBIX 0OPA30BAHNIT OTPAHNYNBAETCS B JAHHOM
CIy4ae; HOPMBI, yCTaHAB/IMBAIOIINE OrpaHIdeHye, He GOPMUPYIOT IIPAaBO IIyOIIIHOI COO-
CTBEHHOCTH M3HAYA/IbHO, OHV JIMIIAIOT IyOIMIHO-IIPABOBOE 0Opa3oBaHIE COOTBETCTBYIO-
IIell BO3MOXKHOCTH, KOTOpasi NMPe3IOMMUPYeTCA I BCAKOTO COOCTBEHHNUKA, OHM OTHVYMAIOT
y IyOIMIHOro cO6CTBEHHMKA YaCTh CBOOOJBI, ONPEe/ICHHOI B PABHOI Mepe ISl BCEX CO0-
crBeHHMKOB KoHctutynmert PO u rpakiaHCKIM 3aKOHOZATEIbCTBOM. TOUHO TakKe cuefyer
OLICHUTD 3aIIpeT IpaXKjaHaM ¥ I0PUIMIeCKVIM /IMLIaM CO3/laBaTh YHUTAPHBIE IPeIIPUATIA.

ITpepocTaBienye Iy 6IMYHO-IIPAaBOBBIM 00pa30BaHIAM YHUKAIbHON BOSMOXKHOCTI ITepe-
[aBaThb CBOE MMYIIECTBO B XO3AJCTBEHHOE BefleHUEe YHUTAPHBIX IPeIPUATUI MOXKHO pac-
CMaTpuBaTh He KaK 0C060€ PaBOHa Ie/IeH e Ty OIMYHBIX COOCTBEHHUKOB, @ KAK OTPaHNYeHNe
mpaBa cOOCTBEHHOCTI JAPYTUX /NI, KOTOpble MOIIN ObI pacIOPSDKATBCS M TaKUM 00pasoMm,
ecmu ObI He YCTAHOBJIGHHBIN A/Is HUX 3arpeT. He TOMBKO IpsiMble 3alIpeThl U IIPEIICAHIS,
a/ipecOBAaHHBIE COOCTBEHHNKY, MOIYT CBIJIETENbCTBOBATH O COCTOSIBLIEMCS OTPaHIYEHNN
ero IIpaB, HO U BCAKOE IIPEUMYILECTBO JPYroro INIa, IPefoCTaBIeHHOe eMy 3aKOHOM, FOBO-
put 06 OrpaHIYeHNN IIPaB COOCTBEHHNKA, He MIMEIOI[Er0 TAKOTO IIPENMYIIECTBA, IOCKOIbKY
IIpefjOCTaBJIeHIe IIPEUMYIecTBa IPOMCXOANUT B YC/IOBUAX JICTBUA IPUHINIIA PaBEHCTBA
Y4aCTHUKOB OTHOLUEHUIA.

BpeMeHHBIIT XapaKTep pasnInduii B IPaBOBOM IIOTIOXEHNI COOCTBEHHUKOB U IPABOBOM
pexuMe 00bEeKTOB OOYC/IOBIEH M3MEHUYMBOCTBIO 3aKOHOMATeIbCTBA, JUHAMMU3MOM OOIe-
CTBEHHBIX OTHOIICHNI, KOPPEKTUPOBKOI 9KOHOMIYECKOI OIMTHUKI FOCYIapCTBa I MHOTU-
mu gpyrumu akropamu. IIprMepoM MOXKeT CIy>KUTb 3aKOHOJATEILCTBO O IIPUBATU3ALINI
TOCYHapCTBEHHOTO ¥ MYHUIUIIQ/JIbHOTO MMYIECTBA, KOTOPOe TPIYDK/BI CYIIeCTBEHHO MEHA-
JIOCh B IIOCTCOBETCKOIL Poccuy, TeMOHCTPUPYS, MeX/Y IPOYUM, CYLeCTBeHHOE OrpaHIYeHe
IIpaB NyO/INYHBIX COOCTBEHHNKOB BJIafIeTh, II0/Ib30BATbCS U PACIOPKATHCA CBOMM UMYIIe-
CTBOM.
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MoxKeT BO3HMKHYTDb BOIPOC: €CTb JIM IIPOK OT TOTO, YTO PA3IM4MA B IIPABOBOM IIOJIO-
JKeHNU COOCTBEHHUKOB M IIPABOBOM PEXIMe 00BEKTOB He KACAIOTCsI CYIIECTBA COOCTBEH-
HOCTI, BefIb Ha IIPaKTHKe CyOBEKT OyHeT MMeTb JIeI0 ¢ pa3INdMAMU BO BCeM MX MHOXECTBe
u MHOroo6pasuu? He TepsieTcst /iu ujest eANHOrO mpaBa COOCTBEHHOCTY CPEAy MHOXKECTBA
CaMBIX PasHOOOpa3HBIX OrpaHMYeHMIT IIpaB cOOCTBeHHNKOB? EfnHOe IIpaBo cOOCTBEHHOCTN
KaK MOJIe/Ib MICXO[JHOTO COCTOSIHMA OTHOIICHMI COOCTBEHHOCTU MOXKET IIPOSABUTD CBOE 3Ha-
YeHIe CIeyomyM 00pasoM:

IIOCKOJIBKY BCe OCOOEHHOCTY B IIPaBOBOM PETYIMPOBAHUM OTHOIICHUI COOCTBEHHOCTH
SBJIAIOTCS IIPOU3BOJHBIMIU U 3aBUCUMBIMU OT MCXOZHOIO COCTOAHNUA 3TUX OTHOIIEHUII, OHO
OyzeT cBOeoOpasHOI! Mpe3yMIILell, OTKPBIBAsI IMyTh K OOMIMM MOJIOKEHWSIM O IIpaBe Co0-
CTBEHHOCTH BO BCEX CITyYasiX, KOT/ja MMeeTCs Ae(UIUT HOPM, HE3aBUCUMO OT CYOBEKTHOTO
COCTaBa, 00'bEKTOB U JPYTUX XapaKTepUCTUK OTHOIIeHNIT. CKOIbKO OBl HU OBUI crerududyeH
CTaTyc my6MmM4HOr0 COOCTBEHHNUKA, OH B MEPBYI0 OYepeb IIPOCTO COOCTBEHHMK U CYOBEKT
rpaXkaHCKOro mpasa. Kakum 6b1 HU 6bIIO OCOOEHHBIM IIPABO IIyOINYIHOI COOCTBEHHOCTH,
OHO B IIEPBYI0 O4Yepefib — IIPABO COOCTBEHHOCTH;

[IOCKOJIBKY OCOOEHHOCTV BTOPIMYHBL I He MOPOXKAAIOT HOBOI CYI[HOCTH, €ANHOE IIPABO
COOCTBEHHOCTH IIO3BOJIsIET KPUTHUIECKI OLIEHNBATh TEKYIIee IIPABOBOE PETYIMPOBAHNUE OT-
HOIIeHUI cOOCTBEHHOCTU. Beskoe orpaHnyeHne IpaB cOOCTBEHHNKA /I, CYO'BEKTOB /I, EMY
[IPOTUBOCTOAILNX, TpebyeT 060CHOBAHMS, er0 HEOOXOAMMOCTD HO/DKHA OBITH [JOKa3aHa He
IIPOCTBIM YKa3aHMeM Ha OCOOBI pOJi OTHOLIEHWIT, a JEeMOHCTpAaLuell TexX Lielell, paju Jio-
CTIDKEHMI KOTOPBIX BO3MOXKHO KaKoe-m60 OrpaHNdYeHNe TpaXAaHCKuX npas (cT. 55 Kon-
crurynym PO, 1. 2 cr. 1 'K P®). Korpa jokasaTennbcTBa OTCYTCTBYIOT — peryIupoBaHIe OT-
HOIICHU JO/DKHO pPacCMaTpUBAThCA KaK HaXOfAIleecs B ICXOZHOM TpaXX[JaHCKO-IIPaBOBOM
COCTOSHUM.

Ecnu yrogHo, mpaBo cOOGCTBEHHOCTH BCEITIAa OCTAETCST eAMHbIM, IIPY II0OOM CYOBEKTHOM I
00BEKTHOM COCTaBe OTHOIIEHWIT, PA3/INIHBIMIU OBIBAIOT OTPAHIYEHsI IIPAB COOCTBEHHOCTH,
OHI-TO M CO3JAIOT O0ojlee WM MeHee YCTOYMBBIe IPAaBOBbIe PEeKMMbI OTHOIIEHWIT COOCTBEH-
HOCTH, KOTOpbIe MOKHO Ob1/10 6bI HasBaTh hopmamnt co6cTBeHHOCTN. YacTHAst COOCTBEHHOCTD
OTTOrO BOCIPMHUMAETCA B Ka4eCTBE HOPMaJIbHON COOCTBEHHOCTH MY «COOCTBEHHOCTI BOOO-
I1{e», YTO OTPAHMYEHISI YACTHO COOCTBEHHOCTH He CTO/Ib 3HAYNTE/TbHBI B CPABHEHIN C OTPAH-
YeHISIMU, KOTOPbIE IIPeTepIeBaeT IPABO COOCTBEHHOCTH /TI06O0TO IIy6/IMIHO-TIPaBOBOrO 06pa-
3oBaHuA. [IoToMy YacTHasA cOOCTBEHHOCTD OMIVDKe K MCXOIHOM TPk IaHCKO-IIPAaBOBOI MOJIeN
perymmpoBaHusi OTHOLIeHNIT cO6cTBeHHOCTN. CKaXkeM TaK: paBa COOCTBEHHOCTH (PU3MIECKIX
JINL, IOPUANYECKIX JIAL U ITyOIMIHO-IIPAaBOBBIX 0OPA3OBAHWIT He OT/IMYAIOTCS APYT OT APYra;
Pa3/IMYaIoTCsT CIIOCOOBI 1 CTEIIEHI U eIV OTPAHITIeHNSI TIPaB Bex aTux yuty. [lotomy paspere-
HYle COOCTBEHHOCTH Ha (GOPMBI — 9TO He CTONBKO AuddepeHIuaysa caMoil COOCTBEHHOCTH,
CKOJIBKO pasfie/leHue Ha BIIBI CYIIeCTBYIOLX OrPaHNYeH NIt IpaB co6cTBeHHNKOB. [Ip1 Takom
MOHMMaHNY TIPO6IeMBI POPM COOCTBEHHOCTH CTAHOBUTCS MOHSTHO, HA KAKOM OCHOBAHWUM B
IOPUIMYIECKON IUTepaType BAPYT MHOIA TOBOPUTCA O YACTHOI COOCTBEHHOCTI TOCYAAPCTBA 1
0 IyO/IMIHOT COOCTBEHHOCTI I0PUANIECKIIX JINIY.,

2.4. YBrIe4eHHBII 1jieeil eA1HOTO IpaBa COOCTBEHHOCTY alloJIOreT 3TOTO IIpaBa JO/DKEH 3a-
ABUTD 0 cebe kak o croporHke [.O. IllepieneBrya 1 BMeCTe ¢ HUM IIPOBO3IIACUTD: «Cy6b-
eKT IIpaBa eCTb TOJIbKO IOpMANYecKoe IpefiCTaB/IeHNe, BCe PABHO, MAET I pedb O I0pyaude-

» Bprme npusopmnoch MueHne C.H. Bparycs, 4To rocyjapcrBeHHas COGCTBEHHOCTb B OypP)KyasHBIX
CTpaHaX — Pa3HOBUJHOCTb YaCTHOI cobcrBeHHocTy. B.JI. KpaBely mpuBOAUT BHYLIMTE/NbHBIN IlepedeHb
aBTOPOB, MPU3HAIMX ITOIMYHYIO COOCTBEHHOCTD I0PUANYECKIX JINLI-TOCYAapCTBEHHbIX Koprioparmit. CM.:
Kpaseu, B.J]. Tpak laHCKO-ITPaBOBOJI CTAaTYC MyOMMYHbIX 0pudeckux . M., 2016. C. 93.
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CKOM mmn o pu3nyeckoM nie». JIBuykeHne B 9TOM HaIllpaB/IeHNM KpaliHe CJIOXKHO CIenaThb
B paMKaX COBPEMEHHOII OTe4eCTBeHHOI UUBWINCTUKU. [leno B ToM, uTo [.O. [lepmeneBny
3aHEeCEeH JICCIeOBATe/LIMM B CIVICKM CTOPOHHMKOB TeOpyM (UKIWM, TOCKO/IBKY €ro Ipef-
CTaBJIeHMe O CYO'beKTaX IpaBa OCHOBAHO Ha pasjmm4eHMn muy, GU3NYecKUX U I0PUANIECKIX
10 TOMY IIPU3HAKY, YTO (pu3MYecKye ana — JeliCTBUTENbHbIE, a IOpUANYeCcKIe TNa — BO-
obpakaeMble, ICKYCCTBEHHBIE, puKTUBHBIE. B nsBecTHOI KH1re H.B. Ko3noBoit o mousTun n
CYLTHOCTH I0pUANYECKOro nuiia ydeHneM nMeHHo [.OD. lllepmeneBnya HayaTO pacCMOTpPEHNE
BOIIpOca O pasBUTHU Teopuy ¢k (ommueTBoperns) B Poccun®. Takoe MHeHNe 06 upaesax
[.®. lepumeHeBNYa YKOPEHMIOCh B CO3HAHWUI COBPEMEHHBIX I0PJCTOB, BOCIIUTAHHBIX (up-
Mot «Crapk», nepeuspasieit B 1995 rogy y4eOnux I.O. IllepeneBnya Mo rpakiaHCKOMY
mpaBy.

Opnnaxo ectdb fpyroii, nosgamit [.O. [lepmeneBnd, KOTOPbI HeoknaHHO mymIeT: «Oc-
HOBHasI OIIOKa Teopuu (UKL 3aK/TI0IAETCS B TOM, ITO OHA IIPEAIIONIOXIIA, OYATO YeTI0BEK
CTAHOBUTCS CyO'BEKTOM IIPaBa B CUIIY CBOEIT 4eJI0OBEUECKOIL IIPUPOIBL; CYO'BEKT IIPaBa, HOTOMY
YTO 4YeI0BEK, VI — Ye/IOBEK, a, C/IeOBaTeIbHO, — CYObeKT IIpaBa... B elicTBUTeIbHOCTI
BCAKIUI CYOBEKT eCTh CO3TaHue 00beKTUBHOro mpasa. CyObeKThl — 9TO Te LIEHTPbI, OKOJIO
KOTOPBIX BOJIENl 3aKOHA 0O'beMHAIOTCA I0pUAYecKe OTHOIIeHNA, 00pa3ys 060cobIeHHbIe
KOMIUIeKChI»?. Dusndeckne U 0pUANIECKIe NI ONVHAKOBEL B TOM CMBbIC/IE, YTO SABJIAIOT-
€Sl UMb IOPUAVYEeCKUMI IPefCTaBIeHIAMY U He HY>KHO YICKaTb B HIX PeaJbHOCTY YeloBe-
4eCKOro Tea win Beuu. IIpsiMo ropopurcst 06 ommnbkax teopun ¢uxunu. He coxpansiercs
XapaKTepHOe /I TeopuM (MKIMU IPOTUBONOCTAaBICHNE (PUMYECKUX AL, OPUANIeCKIM
ymaM. 9To He pasBUTHE TeOpUM PUKLIUY, STO ee IIPEOfo/IeHNeE.

Her 60ree Hafie)XHOrO OCHOBAHUS [/LS1 MOAEIVMPOBAHI €UHOTO IIPaBa COOCTBEHHOCTIL,
HEXXeJIN eiMHas IPaBOCYOBEKTHOCTD. II0CKOIBKY COCTOsIHIE IPABOCYO'bEKTHOCTH OIIPEiersi-
eT IOBefIeHle YIACTHYIKA B IPABOOTHOIIECHVIAX, CETOHS CJIOKHO PACCYX/IATh O eAJMHOM IIpa-
Be COOCTBEHHOCTH, COXpaHsisl runepTpoduposannyio guddepennuanmo cyobekros. Ecmm
BEPHO, YTO «HE COOMPAIOT CMOKB C TEPHOBHVIKA U He CHUMAIOT BUHOIPajia ¢ KyCTapHMKAY,
BEPHO I IPyroe — eAJHOe IPAaBO COOCTBEHHOCTH He IIOy4YaloT, PyKOBOJCTBYACDH pas/ie/leH -
eM IIpaBOCyOBEKTHOCT Ha BUABI (THIIbL, popMbl). UeM 6osbllle BHUMAHUA yhensdeTcsa aud-
¢epenmmanyu cy6peKToB, TeM 60bIe pasHOOOpasysi 6YAeT B pery/IMpOBaHNN IPAKAAHCKIX
MIPaBOOTHOIIEHWIT, B YaCTHOCTM, OTHOIIEHNIT cobcTBeHHOCTH. YHUBepcamsm [.O. lepire-
HeBUYA B MOHMMAHUM TPAXAAHCKOI MIPABOCYOBEKTHOCTY — HACTOSIINIT OZAPOK aIloJIore-
TaM e[VHOTO IIpaBa cOOCTBeHHOCTN. Ecm y Hac Telepb IPUHATO pas3/nyarh 0OPUAMYECKIe
nnua u my6nmdHo-IpaBoBble 00Pa3oBaHNs, OH B CBOE BPEMsI CTUPAIT IPUHINIIMA/IbHbIE Pa3-
MYV MEXIY JIUIaMY I0PUIMYeCKYIMI M PU3NIECKIIMIL.

3. TakuM 06pa3oM, B COBpeMEHHBIX YCIOBIAX He CIOXKWINCH ellle IIPeANIOChUIKM OTKa3a OT
CTaBIIErO TPAJVUIVIOHHBIM JieTIeHNUs COOCTBEHHOCTY Ha GOpMBI (BU/IbI, TUIIBI). DTO Jle/ieHNe
oTpaXkaeT CYIIeCTBYIOMIYIO AnddepeHInanio L] B IpaKIaHCKOM IIpaBe, IPOTIB KOTOPOII
MaJIo KTO Bcepbes BospaxkaeT. Hapany ¢ o6mumy HopmaMu Beerfia OyfyT CyIIecTBOBATb CIe-
I[UaJIbHbIe HOPMBI, pery/IMpyIolye OTAeIbHbIE aCIeKThl OTHOIIEHUIT COOCTBEHHOCTH, B TOM
YIICIIe 3aBUCAINYE OT IMYHOCTY COOCTBeHHMKA. HO IIOCKO/IbKY CYLIeCTBYIOT pas/Im4Hble Gop-
MBI (BMIBI, TUIIBI) I'Pa>KIAHCKOI IPaBOCYOBEKTHOCTH, MIepefaBaTh CIely(UKY peryIupoBa-

26

Ilepwenesuy I'®. YaeOGHMK PycCKOro rpaskfaHcKoro mpasa. M., 1911 // CIIC TapanT.

7 Cm.: Kosnosa H.B. IToHATIe U CYLIHOCTD I0pyandeckoro mmia. Odepk uctopun u teopyn. M., 2003. C. 158.

# Cwm.: llepueresuy I.P. Y4eOHUK PyCcCKOTO IpaXkAaHCKOro mpasa (110 usganmio 1907 r.). M., 1995.

¥ Iepuenesuy I.®. YuebHUK pycckoro rpaxpanckoro npasa (1911) // CIIC Tapanr.
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HYIS1 OTHOLIECHMII COOCTBEHHOCTHU YEOOHO, PYKOBOACTBYACH IPUBLIYHOI KaTeropueil «popma
COOCTBEHHOCTNM». DTO JIOTMYHO: €C/IN MPABOCYOBEKTHOCTD IMyO/IMIHO-IIPABOBBIX 00pa3oBa-
HUIT OT/INYAETCSI OT IIPABOCYObeKTHOCTH I0PUANIECKIX JIALY, X OTHOIIEHVSI COOCTBEHHOCTH,
KaK U JII00ble [pyrie OTHOLIEHNsI, HABEPHOE, TAKXKe OYIyT NMeTb pas/idisi, CTO/Ib JKe 3aMeT-
Hble, KaK 3aMeTHBI pas3/In4nA B IPaBOCyOBEKTHOCTH.

Bce »xe Hy>XHO IIpM3HATh, YTO OTMedeHHadA 3hech AudpdepeHIManysa cOOCTBEHHOCTH U
IpaBOCYOBEKTHOCTU CErOfHs yTparuia Oblioe 3HadeHMe. Ecim mpexxzie oHa Oblta BHefpe-
Ha B 3aKOHOJIATENIbCTBO U MCIIO/NIB30BA/IACH J/IsI IOCTPOEHNUS MepapXuu CyO'beKTOB U IIPaB
COOCTBEHHOCTI, TO B HACTOsAIee BpeMsA OHA COXpaHEeHa B 3aKOHOJATe/NbCTBe, YTOObI ofuep-
KHYTb JCUe3HOBeHNe nepapxun. ITopykoit Tomy asaoTca cT. 8 Koncturynym PO u cr. 124
'K PO, B KOTOPBIX HUBEINPYETCS COXPAHUBIIEECs pasfie/ieHIie COOCTBEHHOCTI U IIPaBoCy6b-
eKTHOCTY Ha pOPMBI (BUJIBI, TUIIBI). DTO CBUJETEIbCTBYET O BpeMEHHOM XapaKTepe HOpM, Ha
CMeHY KOTOPBIM JIO/DKHBI IPUIITU YeTKIe 3aKOHOJaTe/IbHble pellleHyis, CHada/Ia O IPU3HAHUI
eIMHOIT TPAXKFAHCKOIT TPABOCYO'BEKTHOCTY JINLI, @ 3aTEM O €MHOM IIpaBe COOCTBEHHOCTL.

PasBuBas B TeOpuy 1 BOIUIOLIAS B 3aKOHOJATE/NIbCTBE IIOHATHA O eIIHOM IIpaBe COOCTBEeH-
HOCTH, MOXXHO 3aMeTHO Y/Iy4IINTb COCTOSIHME 3aKOHOATeNbCTBA. EAMHOe IpaBo cOOCTBeH-
HOCTH TI03BOJISIET CMOTPETH Ha IIPAaBO COOCTBEHHOCTH IIyOIMIHO- IPABOBBIX 00 pa30BaHMIl He
KaK Ha OCOOBIIl pOJ SIBJICHNUI], a KaK Ha BUJ, OJHOTO POJa C IIPaBOM COOCTBEHHOCTU (pusnm-
YeCKUX ¥ IOPUANYECKUX JINL, T.e. OTKPBIBAeT IIyTh K YIIyOIeHHOM KOAUUKALUY BEIHOTO
IIpaBa, K IIOMCKY BCe OOJIBIIETO KOIMYeCTBA YHIBEPCAIbHBIX 3aKOHONATE/IbHBIX PelleHIIT /1
IpaBa COOCTBEHHOCT.

Hampumep, mmmynutet Poccuiickort Pefiepainmy 1 ee MMyIeCTBa BO BHEIIHEIKOHOMIYE-
CKJX OTHOIIECHVAX MOXKHO PacCMOTpPeThb B KadeCTBe YaCTHOTO C/Iy4as MMMYHUTETA 110 IPaK-
ITAHCKOMY IIPaBy, COIIOCTABMB €r0 C 3allUTON OT 0OpalleHNs B3bICKAHII, IIPEOCTaBIeHHO
OOBIYHBIM T'PaXJaHAM HOpPMaMI IIPOLeCCyaJIbHOTO 3aKOHOmaTenbcTBa. Ho xecTkoe pasrpa-
HIYEHIE [TPABOCYOBEKTHOCTY (PUBMUYECKIX /NI, IOPUMIECKUX JIUI] ¥ MyOINIHO-IPABOBBIX
006pa3oBaHMII IPEIATCTBYET IadKe IOIBITKaM TAKOTO aHaJIi3a.

OueBMIHYIO CBA3b MEXLY ITyOIIYHO-IIPaBOBBIMIL 00pa30BaHIAMY U €€ BIUAHNE Ha pery-
JIMPOBaHIe OTHOIIEHNUIT COOCTBEHHOCTY MO>KHO PacCMOTPETD KaK YaCTHBII Crydait ap -
POBAHHOCTH B TPAKAAHCKOM IIPABeE I CAE/IATh HEKOTOPBbIe 00001IIeH I, TOKA3bIBas CIIENNDI-
Ky JJOTOBOPHBIX OTHOIIEHWIT MeX/Ay mo0biMu adpdrmmpoBansbiMy munamu. Tak, COIacHO
npaBoBoli mo3uuuy IIpesnanyma Beiciero Ap6urpaxuoro Cyna PO, BeIpakeHHOII B HO-
craHoByIeHnu oT 4. 12. 2012 Ne 8989/12%, 6ypet OmmMOKOI CIUTATD, YTO JTH0OBIE CLLETKU MEXIY
OCHOBHBIM I JOYEPHIM OOI[eCTBaMM IO IIepefade UMYIecTBa 6e3 IPsIMOro BCTPEYHOro IIpe-
TOCTaBJIeHUA ABJAITCA fapeHueM. OTCYTCTBUE TaKOTO IPEOCTaBIeHN ABIATCA 0COOCH-
HOCTBIO OTHOIIIEHNIT MEXX/Y ZAHHBIMI JIMI[AMU, IPEACTABIIOMNMIL COO0IT ¢ 9KOHOMITIECKOIT
TOYKI 3PEHMsI eAVHBI XO3IMCTByomuil cyobekT. Heo6xommMocTh B mmepepacipeeieHunn
UMYIIeCTBa MEXX/Iy OCHOBHBIM U JOYEPHMM OOIeCTBAMI MOYKET BOSHMKATD [IA pea3alun
001X IjerTel 9KOHOMIYECKOIT IesITeIbHOCTIL, U 0O/IEKAaThCsT TAKOE MepepacIpefiesieHIe uMy-
I[ecTBa JO/DKHO B MHBIe IPaBOBbIe (POPMBL, OT/IMYHBIE OT AapeHNs. besBo3MesHasA mepena-
Ya YIMYIIeCTBA MEX/ly Y9aCTHMKAMY XOJIIJMHIA OTAE/IeHa OT JapeHus, HO COXpaHeHa B cdepe
IeVICTBYA IPaXKIAaHCKOTO JOTOBOPHOTO IIpaBa.

C 9TUM IpUMepPOM COIIOCTABUMBI IIPEIOXKEHIS 10 COBEPIIEHCTBOBAHUIO IPAXKJAHCKOTO
3aKOHOJIATe/IbCTBA B YAaCTY PETYIMPOBAHNA OTHOLICHNII TOCYLaPCTBEHHON 1 MYHUIIVUIIA/Ib-

* [Onexrponnsiit pecypc]: // URL: http://www.arbitr.ru/bras.net/f.aspx?id_casedoc=1_1_841be62d-5{57-
4263-9d1e-d7e00edd79cc (mara obpamenns: 2.11.2017)
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HOI cobcTBeHHOCTM. Ha mepBoM atame paspaborkn Kowmemmum, B ee mpoekre® mpema-
rajoch BkmounTh B 'K PO HOpMEI, ycTaHaBMMBaoOIMe MOPANOK Iepefady MMYIIecTBa u3
rOCyJapCTBEHHOM COOCTBEHHOCTH B MYHUIUIIA/IbHYIO U Ha06op0T. BnionHe BO3MOXXHO, 4TO
peam3alus 9TUX Uieli IpuBeta 6bI K HeOOXOAMMOCTI PacIIpOCTPAHUTD AETICTBIE HOPM JI0-
I‘OBOpHOI‘O r[paBa Ha OTHOUIEHNA Me>1<11y Hy6}II/I‘{HO-HpaBOBbIMI/I O6pa3OBaHI/I${MI/I. B TaKOM
cnydae BpiBoabl [Ipesuanyma BAC PO 06 0coboil rpaskfaHCKO-IIPABOBOI IIPYPOJE [JOrO-
BOprIX OTHOILIEHN Me>1<11y y‘{aCTHI/IKaMI/I XO/JIJVIHTa MOTI/IN 61)1 HpI/II‘OHI/ITbCH 11 CO30aHMA
CIIeI[Ma/IbHBIX TIPABII O pasTpaHmdeHnn my6nmaHoi cobctBeHHOCTH. C OfHOI CTOPOHBL, 3TN
OTHOIIIEHUs ObIIM ObI IIOCTABIEHBI HA IIPOYHYIO 3aKOHOZIaTeNIbHYI0 0CHOBY B Buzie I'K PO, ¢
APYTOI, yAamoch ObI OTPa3NUTh UX cneumbm(y, IIO/Ib3YACH NOCTVDKEHUAMU BCE TOM JKe LIUBU-
JINCTUKN.

CBHBb Me)KHY €IVHbIM HpaBOM CO6CTB€HHOCTI/I " BO3MOXHBIMI peHIeHI/[}IMI/I HpaKTI/I—
YeCKOIl IPOO/IeMBbl pasTpaHNYeHNs MyOINIHOM COOCTBEHHOCTH YK€ IIPOBOAUIACH FOPU/YL-
geckoit mureparype. Tax, I.A. Tapkues, mopfepKaB M€K0 eUHOTO IIpaBa COOCTBEHHOCTH,
TYT YK€ Jie/IaeT BIIOJIHE 3aKOHOMEPHbII BBIBOJ: «Cy61,e1<Tb1 Poccuiickoit ®epepanym u my-
HHUIVIIAJIbHbIC O6paSOBaHI/IH ABIAKOTCA HOHHOHpaBHbIMI/I CO6CTB€HHI/IKaMI/I. Me>1<11y TaKMMU
HpaBOBbIMI/I Cy6’beKTaMI/I MOI‘yT BO3HIMKATDb TOJIBKO I/IMyH_[eCTBeHHbIe OTHOIIEHN A, OCHOBAaH-
Hble Ha paBHOIIpaBYIL. B IpOTUBHOM ciIy4ae, T.e. Korfia (efiepaIbHbIM 3aKOHOM JIOITYCKAeTCs
«IepepacripefienieHne» cobctBeHHOCTI CyObekToB Poccuitckoit Pemepaniuu B CBs3M C IIPOBO-
AUMBIM pasTpaHUYeHMEeM IOTHOMOYNI B (elepaTUBHON CUCTeMe, UMeeT MeCTO HapyLIeHVe
Tpe6OBaHMIL, NMIIEPATIIBOB, 3AIIPETOB, 0OPA3YIOLIVX COflepXKaHIe KOHCTUTYIIIOHHOTO IPIH-
IUI1a IpaBa COOCTBEHHOCTI .

Opnako B mpoekTte denepanpHOro 3akoHa Ne 47538-6, moAroTosieHHOro Ha ocHoBe KoH-
LENIVM, IPeLyCMOTPEHO, YTO pasTpaHNYeHNe TOCYIapCTBEHHON cOOCTBEHHOCTH Ha (efe-
PaIbHYI0 COOCTBEHHOCTH, COOCTBEHHOCTh CYOBEKTOB (hefiepannu 1 MyHULIUIATBHYIO CO6-
CTBEHHOCTDb JOJIDKHO OCYHICCTBHHTBCH B HOPHHKe, yCTaHOB}IeHHOM CIIenMa/JIbHbIM 3aKOHOM.
bonee Toro, K OTHOLIEHNAM IO PasTPAHIIEHUIO I TIePEPACTIPeieNIeHNIO TOCYAAPCTBEHHO 1
MyHI/[I_U/IHaIIbHOiI CO6CTB€HHOCTI/I Me)KHY HY6III/I‘IHO—HpaBOBbIMI/I 06pa3OBaHI/IHMI/I B CBA3U C
pasrpaHMYeHNeM VIV IiepepaciipefiesieHyeM II0THOMOYNI MeXX [y OpTaHaMI TOCY/IapCTBEHHOM
BIACTM ¥ OpPTaHaMM MECTHOTO CaMOYIIPaBJIeHUA I'PaXK[JaHCKOe 3aKOHONATENbCTBO HE IIPU-
MEHseTCs, eCIM MIHOe He IIPeJyCMOTPEHO 3aKOHOM. [laHHOe IIpefiIo’KeHMe CKopee OTpakKaeT
UJIEr0 pasfieNieHusi CO6CTBEHHOCTH Ha GOPMBI (BU/IBI, TUIIBI), Y€M MIEI0 eINHOTO MpaBa cob-
CTBEHHOCTN. BMeCTO TOTO tITO6I)I IIOMMBbITATHCA BIIMICATDH HpaBI/UIa o paCHOp}I)KeHI/H/I rocynap—
CTBEHHbIM " MYHI/IHI/IHaHbHI)IM I/[MyH_[eCTBOM B Ka4eCTBE€ YaCTHOT'O CIIY‘-IaH B CI/ICTeMy TOTOBBIX
yHMBepcaanbe peme}mﬁ, I/ICHO}II)BYGMI)IX o peI‘y}II/IPOBaHI/I}I OTHOILIEHN CO6CTB€HHO—
CTH, 9TU MPABMIa BOOOIIE BHIBOMATCS 3a PAMKM TPAXKJAHCKOTO 3aKOHOTATENBCTBA, OOpeKas
HpaBOHpI/IMeHI/ITeHH pa6OTaTb B yCHOBI/IHX HpaBOBOI‘O BaKyyMa. HpMMeaneano, YTO IIOKa
3aKOHOJATe/Ib HAMEPEeBAEeTCsI BBIBECTH PasrpaHIUIe e Iy OImaHO COOCTBEHHOCTI 3a IIpefie-
JIbIL rpa>1<11ch1<oro npaBa, Ha HpaKTI/IKe 3T OTHOLIEHUA HY6III/I‘IHO—HpaBOBbIe O6paSOBaHI/I}I
IIBITAIOTCA CTPOUTH He TONMbKO Ha ocHoBe 'K P®, a BbIOMpaIOT MMEHHO MHCTUTYT HapeHNs,
IIOCKO/IBbKY Hudero 6oree mopxopsiiero Het gaxe B ['K PD, Tem 6oree 3a ero mpepgemammn’®.

*' [Onexrponnsiit pecypcl: // URL: http://privlaw.ru/sovet-po-kodifikacii/conceptions/koncepciya5/ (mara
obpamenns: 2.11.2017)

2 TIpaBo cO6CTBEHHOCTN: aKTya/nbHbIe Mpobnembl / oTB. pefi. B.H. JIutoBkus, E.A. Cyxanos, B.B. Uyb6a-
pos. M., 2008 // CIIC Koncynprantllnoc.

3 VIMeHHO TaKoe pasbsiCHeHMe ObUI0 JaHo 15.06.2010 Ha caitre CoBeTa MyHMIMITATBHBIX 06pa3oOBaHMit
Hosocnbupckoit o6macti: «[IocKo/IbKy B 3aKOHOZIATE/IbCTBE HET 3allpeTa Ha 6e3BO3Me3IHYIO Iepefady MyHI-
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Abstract

In the domestic science, the notion of public property is gaining increasing popularity. It is proposed
to develop in the normative acts the idea of a variety of forms of ownership and to recognize the

LIMII/IBHON COOCTBEHHOCTH, IPEJJIaraeTcsi PyKOBOACTBOBATHCS OOIIMMM HOPMaMI I'PaKTaHCKOTO 3aKOHO/A-
TENbCTBA. .. YCTAHOB/IEHHBIE CT. 575, 576 3aIIpeThl ¥ OTPAaHMYEHMA aPEHMA Ha CAE/IKY MEX]y OPraHaMy BIaCTU
He paciipocTpansAoTcs. bonee Toro, Ipaxkanckum koiekcom PO niperycMoTpeH crieluanbHblil BUTL, JapeHns —
HOXKepTBOBaHue. .. II0kepTBOBAHMA MOTYT [e/IaThCs. .. CYOBEKTaM IPaXKJAHCKOTO IpaBa, YKa3aHHbIM B CTa-
tbe 124 TK P®: Poccmiickoit epmeparym, cyobekram Poccuiickoit Peneparyi, TopoicKIM, CeMbCKIM II0Cene-
HVSIM U [PYTUM MYHULMIIQTbHBIM 00pa3oBaHUsAM. DTI CYOBEKTh BHICTYIAIOT B OTHOLIEHNSAX, PETYIMPYeMBbIX
IPaXK/JaHCKMM 3aKOHOJIaTeNIbCTBOM, HA PAaBHBIX Havya/laX C MHBIMM YYACTHMKAMM 9TUX OTHOLIeHMit. .. Vcxona
U3 IpUBEIEHHBIX HOPM, 6e3B03MesHasI [epefjadya MyHUI[UIIaIbHOTO UMYIeCTBA JPYTOMY MyHUIIUIIATBHOMY
o6pazoBanmo mbo cyopexry PO — obmacTu BosMo>KHa B GOpMe AapeHis], TOXXePTBOBAHNST» [DIeKTPOHHBII
pecypcl: // URL: http://smo-nso.ru/index.php?option=com_content&view=article&id=352:2010-06-15-04-34-
14&catid=49:2009-11-10-08-51-07&Itemid=125) (nara obpamenus: 2.11.2017)
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public form of ownership as a special kind of relationship that needs special legal regulation.
However, many specialists stand on opposite positions. They affirm in their studies the ideal of a
unified property right with a single content for all owners. Such views are widespread among civil
law experts. They are making efforts to improve civil legislation in a way that excludes not only the
category of public property, but also the division of ownership into some form. This confrontation is
not a normal phenomenon. It shows that there is no reliable theoretical basis for codifying not only
property law, but also all Russian legislation. The choice should not be purely sectoral, itis necessary
to find a common solution for Russian law. Since the separation of property into forms is enshrined
in legislation, for many decades it has received a scientific justification, and today many are taken for
granted, and the article focuses on alternative views. The article attempts to assess the succession
of supporters of the unified property right in defending their ideas, the timeliness and practical value
of their proposals. The author uses historical, comparative-legal methods of research: the division
of property into forms in due time has affected many institutions of domestic law, and therefore the
rejection of this division should be combined with the rejection of other concepts, constructions,
and solutions that have become customary. The methodological basis of the study was a system
analysis: the idea of a unified property right was critically evaluated from the point of view of its
correspondence to another important concept, legal personality. It is concluded that the weak point
of the position of the supporters of the unified property right is the discrepancy between their views
on property and legal personality, their lenient attitude towards the three-member classification of
subjects in civil law. A unified property right will help to raise the codification of property legislation to
a qualitatively new level. But first of all the idea of a single legal personality must be established in our
law. The first step in this direction will be the return of the Russian Federation, constituent entities of
the Russian Federation and municipal entities to the system of legal entities.

Keywords

property, form of ownership, private property, public property, unified property right, public legal
entities.
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NMyonuyHasa Bnactb B UHTEpHeTe

J1.K. TepeweHko

npodeccop, 3aM. 3aBeyOLLEero oTAe0M aAMUHUCTPATUBHOIO 3aKoHO4aTeNbCTBA U NpoLuecca
MHCTUTYTa 3aKOoHOA4AaTEeNbCTBA U CPABHUTENbHOIO NpasoBeneHns npu MNMpasutensctee Poccuii-
ckon depepaumnm, [OKTOp Opuanyecknx Hayk. Agpec: 115142, Poccuiickaa ®enepaunsa, Mo-
ckBa, KonomeHckas yn., 21. E-mail: Itereschenko@hse.ru

AHHOTaALMA

focynapcTBeHHbIE U MYHMLMNANbHBIE OPraHbl aKTUBHO MCMONb3YIOT CeTb VIHTEPHET B Liensx peannsa-
LMKN CTOSILLMX Nepen, HUMK 3agad. B ctatbe paccmatpuBaloTcsl OTAESbHbIE acnekTbl MPUCYTCTBUS Mny-
65114HOM Bnactn B VIHTEpHETe, NCMOMHEHWS! FOCYAAPCTBEHHbIX MYHKLMIA B LMPPOBOM cpeae, B HaCTHO-
cTn, obecrneyeHne OTKPbITOCTA AEeATENbHOCTU MyOGANYHON BNAcTV U 3MIEKTPOHHbLIX FOCYAAPCTBEHHbIX U
MYHULMNabHbIX YCIYT, BO3MOXHOCTb Nepeaayn Ux Ha ayTCOPCUHT, @ TakxKe CBA3aHHbIE C 3TMM Npobrembl
MHdOopMaUNoHHOM 6e30MacHOCTI, BKOYas caliTbl-3epkana, naeHTudunkaumio npy okasaHum rocygap-
CTBEHHbIX 1 MyHULMMANBHbBIX YCNYT B 9/1EKTPOHHOM dpopme. TpeboBaHne oTKpbITOCTV NyOANYHON BnacTu
pacnpoCTpaHSeTCs He TOSIbKO Ha OpraHbl rOCYAAPCTBEHHON M MYHULIMMNABHON BACTU, HO U Ha UHblE ro-
CyOapCTBEHHbIE OpraHbl, @ TakXXe CTPYKTYpPbl, BbIMOHSIOLME NyOGnnYHble QYHKLIN, Y JOSKHOCTHBIX ML,
yKasaHHbIX CTPyKTyp. O6cnyxmBarb 06LLECTBEHHO 3HAYMMbIE MYONMYHbIE MHTEPECH! B OMpeaeneHHbIX
cry4asix MOryT M HErocy4apCTBEHHbIE CTPYKTYPbI, B NEPBYIO 04epeb, Npuv nepeaadye oTaeNbHbIX GYHKLMIA
roCyAapCTBEHHbIX M MyHULMMNANbHBIX OPraHOB Ha ayTCOPCUHT. YKa3aHHbIe CTPYKTYPbI AOMXHbI 06ecrneyn-
BaTb TOT Xe YPOBEHb MHPOPMALMOHHOM OTKPLITOCTA, YTO 1 OPraHbl rOCYAAPCTBEHHON N MYHULIMNANbHOM
BNacTW, BKJOYas NpefocTaBfieHre OTKPbITbIX AaHHbIX. OnpeneneHHble nyonnyHbie GyHKLUMN nepenaHsbi
rocyfapCTBOM, B TOM YMcne camoperynmpyembim opraHnsaumsm (CPO). CooTBeTCTBEHHO BCTaeT BONPOC
06 obecneyeHnn nx NHGOPMALIMOHHOM OTKPLITOCTU. MpUHLMN MHDOPMAaLMOHHOM OTKPLITOCT AesTeNb-
HOCTWN CaMoperynmpyemMbix opraHuaaumnii JOKeEH SBAATLCA NPUHUMIOM paboTbl Ntobbix CPO, noatomy
M3MEHEHNS 3aTPOoHYNM 1 apyrue denepanbHble 3aKOHbI, NPeaycMaTpuBaloLLe co3fgaHne n aesatesb-
HOCTb CamMOperynmpyemMbix opraHudaumii. TpeboBaHNs OTKPbITOCTU AEATENbHOCTU HE OrpaHNyYMBaloTCs
camoperynmpyemMbsiMu opraHndaumsamun. Paa cyobektoB Poccuiickor depepaumm npuHan 6nmskme no
CcoJep>XaHo 3aKOHbI U MHblE HOPMAaTUBHbIE MPABOBbLIE aKTbl, HAMpPaB/ieHHbIE HA MPaBOBOE obecrneyeHne
BecnnaTtHoro Aoctyna K uHdopmaumy 0 NocTaBLUmMKax CoLMasibHbIX YCYr, camMmnx ycnyrax, ux Buaax,
Ccpokax, MopsiAKe 1 YCOBUAX UX OKa3aHusi, 0 Tapudax Ha ycnyru, B TOM YMcIle Yepes CpeacTBa Macco-
BOM MHpOpMaumK, BKIoYaa pasmMeLLeHne nidopmaumm Ha odunumanbHbelx cantax B IHTepHeTe.

KniouyeBbie cnoBa

ny6n|/|qHaq BaCTb, OopraHbl MCMNONHUTENBHOW BNacTu, CeTb MHTepHeT, rocygapcCTBeHHbIE yCnyrun, ny-
6/1MYHbIE ycnyru, I/IHd)OpMaLI,I/IOHHaFI OTKPbITOCTb, I/IH(DOpMaLI,I/IOHHaH 6e30MacHOCTb, I/IH(]JOpMaLlI/IOHHbIe
TexHonorum, EanHeli nopTasi rocygapCTBEHHbIX U MyHULIMNAJIbHbBIX YCIYT.

Bubnnorpaduyeckoe onncanune: TepeweHko J1.K. MNMy6nuyHasa Bnactb B MHTepHeTe // MpaBo. XypHan
BbicLuel wkonbl akoHomMukKn. 2017. N2 4. C. 144-157.

JEL: K00; YAOK: 342 DOI: 10.17323/2072-8166.2017.4.144.157

TpeboBaHME OTKPBHITOCTY ITyOIMIHON BIACTY PACIPOCTPAHACTCA He TOMBKO Ha OPraHbI
TOCYJapCTBEHHON ¥ MYHMIIMIIAJIbHOM BIACTM, HO U Ha MHbIe TOCYlapCTBEHHbIE OPTaHBI, a
TaKKe CTPYKTYPHI, BBIIOMHAIONIE Ty6IndHble QYHKINY, U JO/DKHOCTHBIX JIUI YKa3aHHbIX
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cTpyKTyp. O6CIyK1UBaTh OOIIECTBEHHO 3HAUMMBbIe ITyOIIYHbIe MHTEPeChl B OIpee/IeHHBIX
CIy4asx MOIYT ¥ HeroCyfapCTBEHHble CTPYKTYPHI, B IEpPBYI0 Odepefb, IIpM Ilepefade OT-
HeNbHBIX GYHKINIL FOCYLaPCTBEHHBIX VI MYHUIVITA/JIbHBIX OPTaHOB Ha ayTCOpCUHL. COOTBeT-
CTBEHHO yKa3aHHbIe CTPYKTYPbI IO/DKHBI 00eCIIeunBaTh TOT >ke YPOBEHb MH(POPMAIVIOHHONI
OTKPBITOCTY, YTO VI OPTaHbl TOCYAPCTBEHHON ¥ MyHUIMIIA/IIbHOI BJIACTH, BKIIOYAs Ipefo-
CTaBJICHME OTKPBITBIX JAHHBIX.

[TpucyTcTBre myOIMYHOI BIACTY B VIHTepHeTe IpOJO/DKAeT PAaCIIMPATHCA, OHA aKTVB-
HO JICHONb3yeT VIHTepHeT B Le/IAX peajM3alyyi CTOAILIMX Iepef] Hell 3ajad, OffHa U3 KOTO-
pbIX — ofecIiedeHne OTKPBITOCTY HeATEIbHOCTM IYOIMYHON BAacTH. VIHpopMalyoHHAsA
OTKPBITOCT ITyO/IMIHOI B/IACTY [TO3BOJISIET TPAKAAHAM IIOTyYaTh afeKBATHOE IIOHSATIE O CO-
CTOSHUY POCCUIICKOrO OOIIeCTBA J OpPraHaX OCYHAPCTBEHHON VM MYHMIUIIAQJIBHON BIACTI;
ycumiBaeT 9P PeKTUBHOCTD OOIIeCTBEHHOTO KOHTPOJIA HaJ IeATe/IbHOCThIO OPraHOB BIIACTH.

[IpaBo Ha [OCTYHI K MH(OpMaINMM BO MHOIOM IIpeAIIoiaraeT CaMOCTOATE/IbHBIN BBIOOP
cy6pexTOM TOI MHGOPMALINY, KOTOPAst AJIsI HETO sIB/IsIeTCS BaKHOIL. OHO pacpoCTpaHseTcst
B OCHOBHOM Ha IyOIM4HyI0 chepy 1 B IEPBYI0 OYepefb HA HOCTYI K MH(OPMALUA O fjesi-
TEJIbHOCTY TOCYAAPCTBEHHBIX Y MYHMIIUIIAJIBbHBIX opraHoB. Ilo ct. 1 ®enepanpbHOro 3akoHa
ot 09.02.2009 Ne 8-D3 «O6 obecreyenyn JOCTYNIA K MHPOPMALMI O AeATeTbHOCTI TOCyHap-
CTBEHHBIX OPTaHOB U OPIaHOB MECTHOI'O CaMOyIpaB/IeHuA» (fanee — 3axoH)', mox uHpOp-
Malyeil o JeATeIbHOCTY TOCYAaPCTBEHHBIX OPTaHOB ¥ OPIaHOB MECTHOIO CaMOYIIpaB/IeHNUA
IoHVMaeTcs MH(popManusA (B TOM YUC/Ie JOKYMEHTVPOBaHHa:A), CO3[aHHAsA B IIpefie/laX CBONX
IIOJIHOMOYMII TOCYLaPCTBEHHBIMY OpPTaHaMM, UX TeppUTOPUAIbHBIMU OpraHaMl, OpraHaMu
MECTHOT'O CaMOYIIPAB/ICHNA VIV OPTaHU3ALVIAMM, IOfIBeLOMCTBEHHBIMI TOCYAAPCTBEHHBIM
opraHaM, OpraHaM MeCTHOTO CaMOYIIpaBJIeHY, MO0 IOCTYNUBIIAs B YKa3aHHbIe OPraHbl U
OpraHU3aIVIL.

3aKOH TaK)Xe 3aKpeIrIsieT [epevdeHb CII0COo00B HOCTyIa K MHYOPMALNI O esITeTbHOCTH
TOCYHapCTBEHHBIX OPTaHOB JI OPraHOB MECTHOTO CaMOYIpaBjeHMs (CT. 6), IIpUdeM STOT Iie-
pedeHb HOCUT OTKPBITBI XapakTep. B cTaTbe IepedrncieHsl eCTh OCHOBHBIX CIIOCOOOB J10-
CTyIa K MH(pOpMaLNy, B TOM YIC/Ie pa3MelleHe TOCyapCTBEHHBIMI OpraHaMU 1 OpraHaMu
MECTHOT'O CaMOYIIpaB/IeHNA MH(OpMaLUU O CBOEIL IeATeIbHOCTI B ceTy VIHTepHer.

3aKOH He OrPaHMYMBAETCS MIEPEUNCTIEHNEM CIIOCOO0B OBeNeHsT NHPOPMALNI, HO pe-
[IAMEHTVIPYeT KaXK[BII M3 MepedncIeHHbIX crioco6os. Hanbomee moppobHO 3aKoHOHATEND
peryiupyeT NOPAOK pasMelleHVs TOCYAapCTBEHHBIMU OpraHaMMU Y OpTaHaMM MeCTHOTO
caMOyIpaB/IeHNsA MHPOpMauNu O UX fieATenbHOCTH B VHTepHete. IIpn aToM obpammaercs
BHUMaHIe Ha OpPTaHM3aIII0 JOCTYIIA K MHPOPMALNN O HeATeIbHOCTU FOCYLaPCTBEHHBIX OP-
TaHOB 11 OPraHOB MECTHOIO CaMOYIIpaB/IeHNsA, pasMelaeMoil B cetu VHTepHer (cT. 10). Ha
TOCYHapCTBEHHBIE OPraHbl U OpTaHbl MECTHOTO CaMOYIIPaB/IeHNUA I pa3MelleHNs MH(Op-
Malli! O UX JeATeTbHOCTI BO3/IOKeHa 005A3aHHOCTD CO3[aBaTh B VIHTepHeTe oduLnanIbHble
CalITBI C YKa3aHMeM aJpecoB 9IeKTPOHHON MOYTHI, II0 KOTOPBIM I0/Ib30BaTeleM NHPOpMa-
Iuell MO>KeT OBITh HAIlpaBJIeH 3aIpoC U MOTydeHa 3anpanBaeMas nHpopmanus. [Tpemyc-
MOTpeH HOPAJOK JeICTBUIL, eC/IV OpraH MECTHOI'O CaMOYIIpaB/IeHNA He MeeT BO3MOXKHOCTI
pasMelaTh MHPOPMALNMIO O CBOEN HeATeNbHOCTU B VIHTepHeTe: ykasaHHasA MHGOpMAIUA
MOXKeT pa3MelaTbcs Ha ouIanbHOM caiite cybbexra Pefepanyu, B rpaHUIIAX KOTOPOrO
HAXOUTCS MyHUIUIIANbHOE 0OpasoBanue. VHpopManus o fesiTeIbHOCTU OPraHOB MECTHOTO
CaMOYIIpaBJIeHNA ITOCeTIeHNIT, BXOAAILINX B MYHMIIMIIA/IbHBI PalloH, MOYKET pa3MellaThCs Ha
oduIaTbHOM caliTe 9TOr0 MYHMIIUIIAIBHOTO pajioHa.

' C3P®.2009. Ne 7. Cr. 776.
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B cBoro o4epenp, AiA obecredeHns IpaBa HEOTPAHNYEHHOTO KpyTa JIML] Ha JOCTYII K MH-
dbopmanuy 0 FeATEIbHOCTY TOCYAPCTBEHHBIX OPraHOB ¥ OPIaHOB MECTHOIO CaMOYIIpaBJie-
HIA B MeCTaX, JOCTYITHBIX JyIA [I0/Ib30BaTeell nHpopManyel (B IOMeIIeHNAX FOCYAapCTBeH-
HBIX OPraHOB, OPraHOB MECTHOTO CaMOYIIPaB/IeHNA, TOCYAAPCTBEHHDBIX U MYHUIUIIATbHBIX
61O/INOTeK, APYTUX JOCTYIIHBIX A/ISI IIOCELIEHNST MECTAX), IPEFYCMOTPEHO CO3/jaHNe TYHKTOB
MIOAK/TIOUeHsI K ceTy VIHTepHeT.

Hapsapy ¢ opraHM3aljOHHBIMI MepaMI II0 pa3MelleHNIo MHPOpMalnu O JeATeTbHOCTH
TOCYHapCTBEHHBIX OPTAHOB I OPIaHOB MECTHOI'O CAMOYIIPaB/IeHNA B ceTU VIHTepHeT 3aKOH
perlaMeHTHpPYeT U BOIPOCHI COIepyKaTeIbHOTO XapakTepa (cT. 13). B craTbe mpuBepeH mepe-
4eHb MH(OpMALUY, KOTOPYIO TOCYAapCTBEHHBIE OpTaHbl, OPTaHbI MECTHOT'O CAMOYIIPaB/ICHUA
06s13aHBI pa3melars B VHTepHeTe ¢ yaeToM Chepsl e TeTbHOCTI TOCYAAPCTBEHHOTO OPTaHa,
OpraHa MeCTHOT'O CaMOYIIPaB/ICHNA.

B IlepedeHb BKIIIOYEH IIMPOKWIT KPYT MHGOPMALIUY, COCTOSINIL Y3 HECKOIBKUX OJIOKOB:

1. o6mas nHGOpPMALVLA O TOCYFAPCTBEHHOM OpraHe, 06 OpraHe MECTHOIO CaMOYIIPaBJIeHIS;

2. yHpOpMaIMA 0 HOPMOTBOPYECKOII [IeATeIbBHOCTY TOCYIapCTBEHHOTO OpraHa, OpraHa
MECTHOT'O CaMOYIIPaBJ/ICHNA;

3. uHpoOpManyA 06 y4acTUM FOCYIapCTBEHHOTO OpraHa, OpraHa MeCTHOIO CaMOYIIpaBJie-
HUA B L[EJIEBBIX M MHBIX IIPOTrpaMMaX, MEeKIYHAPOSHOM COTPYAHIYECTBe, BKII0Yasd TEKCTHI
COOTBETCTBYIOIVX MEXIYHAPOIHBIX TOroBopoB Poccuy, a TakKe 0 MEpOIpUATHAX, IPOBO-
AUMBIX TOCYLAPCTBEHHBIM OPraHOM, OPIAHOM MECTHOTO CaMOYIIPaB/IeHN:, B TOM 4ICIIe CBe-
meHysA 06 oUIVaTbHBIX BU3UTAX U O pabOYUX MOe3/IKaX PYKOBOAUTeNe ¥ O(UIaIbHBIX
Jeieralilii TOCYAapCTBEHHOIO OpPraHa, OpraHa MeCTHOTO CaMOYIIpaB/IeHILS;

4. vHGOpMALA O COCTOSHNM 3aIMThI HACeTIEHA M TePPUTOPUIL OT YPe3BBIYAIIHBIX CUTY-
QUi ¥ IPUHATBIX Mepax M0 06ecredeHnIo ux 6e30IMacHOCTI, O IIPOrHO3UPYEMBIX I BOSHIIK-
VX YPe3BBIYAIHBIX CUTYALVAX, O IpYeMax M CHOCO0aX 3alMThl HaceJIeHN OT HUX, a TAaKXe
yHasA MHGOPMALNA, ITOIJIeXKaIasd TOBeIeHII0 TOCYLaPCTBEHHBIM OPTaHOM, OPIaHOM MeCTHO-
TO CaMOYIIPaBJIeHV IO CBEIeHMA IPaK/IaH I OpTaHM3aLMil B COOTBETCTBIN C (pefiepabHbIMU
3aKOHaMI1, 3aKoHaMu cyObexToB Dseepanuu

5. MHbOpMAINA 0 pe3y/IbTaTaX IPOBEPOK, IIPOBEEHHBIX TOCYapCTBEHHBIM OPraHOM, ero
TepPUTOPUAIBHBIMYU OpraHaMy, OPraHOM MEeCTHOI'O CaMOYIIPaBJIeHII, II0OBEeIOMCTBEHHBIMIU
OpraHM3alyAMI B IIpefielaX VX IOJTHOMOYMIL, a TAKXKe O pe3y/IbraTaX IIPOBEpOK, IPOBeieH-
HBIX B TOCYZApCTBEHHOM OpraHe, er0 TepPUTOPUAIbHBIX OpraHax, OpraHe MECTHOTO CaMo-
yIIpaBJIeHI, IOABEJOMCTBEHHBIX OpPraHN3alNAK;

6. BBICTYIUICHNA U 3asBJICHUA PYKOBOJUTE/IEN U 3aMeCTUTeNIell pYKOBOIMTeENIe TOCyap-
CTBEHHOT'O OpraHa, ero TePpUTOPUAIBHBIX OPIaHOB, OpraHa MECTHOTO CaMOYIIPaBJICHN;

7. crartuctudeckas MHQOpManmA O [eATeIbHOCTY TOCYLAPCTBEHHOIO OpraHa, OpraHa
MECTHOT'O CaMOYIIPaBJ/ICHNA;

8. mHpOpMaIMA 0 Ka[pOBOM 0OeCIIeYeHNN TOCYAapCTBEHHOIO OpraHa, OpraHa MeCTHOIO
CaMOYIIpaBJ/ICHNS;

9. nadopmanys o paboTe roCyLapCTBEHHOIO OpPraHa, OpraHa MECTHOTO CAMOYIIPAB/ICHIISI
¢ obpaujeHnsaMu rpaxkpaH (pusnmdyeckmx nui), opramsannii (FOpUAMYECKNX NNI), 00Ie-
CTBEHHBIX 00beJUHEHMIT, TOCYIapCTBEHHBIX OPTaHOB, OPTAHOB MECTHOTO CAMOYIIPaBJICHNUA.

C nosunuy 0pUANYECKOl TEXHVKY JaHHBIN IepedeHb cHOPMYIMPOBAH VICYEPIBIBAIO-
muM o6pasom. OfHaKo B 4. 2 CT. 13 3aKOHOZATENb YCTAHOBIUI IIPABO TOCYAPCTBEHHBIX Op-
TaHOB, OPTAHOB MECTHOI'O CaMOYIIPaBJIeHVI HapA#Yy ¢ yKa3aHHOI MHopMalyell pa3MelaTh
B JlHTepHeTe MHYI0 MH(OPMALMIO O CBOEN HeATeIbHOCTH. TakmM 00pa3oM, BBIAEIAIOTCA
IBe TPYIIIBI pasMeljaeMoii B VHTepHeTe MHPOpMALN TOCY[apPCTBEHHBIX OPTaHOB, OPraHOB
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MECTHOT'O CaMOYIIpaBJIeHVs: 00sg3aTeIbHas IPYIIIIA I IPYIINA, HAIIOJHEHUE KOTOPOI 3aBUCUT
OT YCMOTPEHNA COOTBETCTBYIOIETO OpraHa.

Cocras o61efocTynHO NHGOPMALNY, 00513aTeNbHOI K Pa3MeIeHNI0 TOCYfapCTBEeHHbI-
MU OpraHaMM ¥ OpraHaMM MECTHOTO CaMOYIpPaBJIeHNA B ceTu VIHTepHeT, ompesensaeTcs co-
OTBETCTBYIOINVIMU II€PEIHAMU I/IH(i)OpMaIH/II/I, IOPpANOK YTBEPXKIEHNA KOTOPBIX 3aBUCUT OT
BIja OpraHa B/1aCTH, €ro INOJYNMHEHHOCTU. TaK, IIepeIHNn I/[H(l)OpMaIH/H/I O IeATEIbHOCTU (bene—
Pa/IbHBIX TOCYTAapCTBEHHBIX OPTaHOB, PYKOBOACTBO HEATEIPHOCTDIO KOTOPBIX OCYIIECTBIIAET
[Tpesupent Poccmitckoit Gegepanny, 1 HOABESOMCTBEHHBIX MM (eflepaIbHBIX TOCYIapCTBEH-
HBIX OPTaHOB yTBepkpatorcs IlpesupenToM; nepeynn MHGOPMALUY O AeATeNbHOCTH defe-
Pa/IbHBIX TOCYTAapCTBEHHBIX OPTaHOB, PYKOBOACTBO HEATEIPHOCTDIO KOTOPBIX OCYIIECTBIIAET
HpaBI/ITe}IbCTBO POCCI/II/I, M IOABENOMCTBEHHDBIX UM Q)enepaanbIX rocymapCTBEHHbBIX OPraHOB
YTBEPKAAIOTCA HpaBI/ITe}IbCTBOM POCCI/II/I, IIepeIHn I/[H(l)OpMaHI/H/I O HOeATE/IbHOCTU IIajyiaT
®epepanproro Cobpams yTBepxaaoTcs coorBeTcTBeHHO CoBetoM Pepeparum n Tocynap-
CTBeHHOII [[yMoit 1 T.II.

VHdopManoHHasA OTKPBITOCTb UMeeT IIPOYHYI0 3aKOHOATeIbHYI0 OCHOBY He TOJIBKO Ha
(enepanbHOM YpOBHE?, HO 11 Ha YpoBHe cyObekToB Oepeparyr’. [Tpy 9TOM B OT/Ie/IbHBIX C/Ty4a-
AX Cy6'beKTbI PermaMenTNpyIOT HJOCTYII K I/IH(i)OpMaIH/H/I B HauOoIee 3HAYMMBIX O HACCJICHU A
cepax. Tak, Hampumep, B Mockse peitctByeT 3akoH ropoga Mockssr ot 12.03.2014 Ne9 «O6
obecriedeHN OTKPBITOCTY MHGOPMALMH 11 0OI[eCTBEHHOM KOHTPOJIE B cepax 61aroycTpoii-
CTBa, JKWINITHBIX VI KOMMYHAaJIbHbIX YCIIYI‘»4. B cootBercTBUM C YCTaHOB/IEHHBIMUI Tp€6OBaHI/I-
SAMM OPTaHbl VICTIOMTHUTENbHON BIACTU MOCKBBI, OCYILECTB/IAKIINE TOCYyIapCTBEHHOE YIIpaB-
eHe B cepax 61aroycTporCTBa, XWINITHBIX I KOMMYHA/IBHBIX YCITYT, 00sI3aHBI 00eCriednThb
YCTIOBYSI 47151 OO1IeCTBEHHOTO KOHTPO/ISI B HA3BaHHBIX C(epax, B TOM UVCIe Iy TeM PasMeIeH st
B COOTBETCTBYIOLINX I/IH(bOpMaIH/IOHHbIX CucTteMax MOCKBI)I, OTKPBITBIX /I 06mer0 [OCTyIIa B
MH(OPMALVIOHHO-TeJIeKOMMYHMKAIMIOHHOII ceTnt VIHTepHeT, nHdopManyy, Kacaromerics Oma-
I‘OyCTpOﬁCTBa, JKVWINITHBIX I KOMMYHA/IbHBIX YCIYT, B leO6HOI7[ n HOCTyHHOI?I 1A BOCIIpUATNA
¢dopme. Kpyr pasmeaemoii B VHTepHeTe MH(POpMAINM OIIpefie/ieH B CT. 3 3aKOHA U ABJIACTCA
LIV POKMM, ITO3BOIAA O6eCHe‘II/ITb HY6III/I‘~IHOCTB TIPMHATNA OpraHaMn VICIIOJTHUTETbHOM B/IaCTU
Mockss! pertennit B cepax 61aroycTporCTBa, XXIJIMIIHBIX 11 KOMMYHA/IBHBIX YCIIYT.

[TpuMeHeHIMe COBPEMEHHBIX MH(OPMAIVIOHHBIX TE€XHOIOIMII IO3BOMSET OONErdnTh U
YCKOPUTD CBA3b MEXAY I'paKgaHaMM I OpraHaMI VICTIOTTHUTEIbHON BIaCTU; INKBNAVNPOBATH
OrpaHNMYeHMs, Ha/laraeMble pacIycaHueM paboTsl, WM TeorpaddecKoll yialeHHOCTbIO, MIN

2 Cwm., Hanp.: DefrepanpHblil 3aK0oH 0T 22.12.2008 Ne 262-D3 «O6 obecmedeHnn JOCTyna K MHPOpMALn
o mesaTenbHOCTH CyAoB B Poccniickoit ®epeparmm» // C3 PO. 2008. Ne 52 (u. 1). Cr. 6217; @3 ot 09.02.2009
Ne 8-@3 // C3 P®. 2009. Ne 7. Cr. 776; ITocranosnenue [TpaBurenbctsa PO or 24.11.2009 Ne 953 «O6 obe-
CrievyeHNN JOCTyna K nHbopManui o geatensHocTn [Ipasurenscrsa Poccmitckoit epeparn u deepanbHbIX
OPraHoB MICIOMHNUTENbHON Bractu» // C3 PD. 2009. Ne 48. Cr. 5832 u zip.

* Cwm., Hamp.: 3akoH CankT-Iletep6ypra ot 16.07.2010 Ne 445-112 «O6 obecnedennnu focTymna K nHGOp-
MalyM O JieATeNbHOCTI TOCYRapCTBeHHbIX opraHoB Cankr-Ilerepbypra», 3akon KpacHomapckoro kpas ot
16.07.2010 Ne 2000-K3 «O6 obecrmedeHnn FOCTYyIA O AeSATEIBHOCTH TOCYFapCTBEHHBIX opraHoB KpacHomap-
CKOTO0 Kpasi, OpraHOB MeCTHOT'0 caMoyTipasyeHnsa B KpacHogmapckom kpae», Permenne ropoyckoit Jlympr Kpac-
Hopapa ot 28.01.10 Ne 69 1. 23 «O mopsjKe opraHn3anum FOCTyMa K ”HGOPMALNK O AeATeTbHOCTI TOPOJCKOI
Iymbr KpacHomapa», mocranosyenue IIpaButenbcTsa IlepMckoro kpas ot 06.08.2010 Ne 463-11 «O6 obecrede-
HUM [OCTYIA K nH(pOpMaumu o gesitenbHocTy IIpaBurenscrBa IlepMcKOro Kpas, MCIOTHUTENbHBIX OPTaHOB
rocymapcTBeHHolt Bractu Ilepmckoro kpas, anmapara [Tpasutenbcrsa Ilepmckoro kpas», 3akoH MOCKOBCKOI
obmacti ot 10.07.2009 Ne 80/2009-03 «O rocyzapcTBeHHBIX MHPOPMALMOHHBIX CrcTeMaX MOCKOBCKoIT 06-
JacTy 1 obecredeHNN HOCTYIIA K cofiepKaericss B Hux nHopmarym» // CIIC KoncynbranTIInoc

* BemomocTty MockoBckoit ropopckoit JTymbr. 2014. Ne 4. Cr. 61.
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ApyruMu pakTopaMu fesSTeTbHOCTY OPTaHOB VCIIONHUTEIbHON BIACTY, 00eCIeYnTh TOCTYII-
HOCTb TOCY/JapCTBEHHbIX I MyHULMIATbHBIX YCIYT.

ObecnieyeHne fOCTyNa K MHPOPMALNI O IesITeNbHOCTY OPraHOB TOCYAAPCTBEHHON U MY-
HULMIIAbHOM BIACTY — BAaXKHBIN 3TAIl Pa3BUTHA MX OTKPBITOCTH, HO BO MHOTUX CTy4asax
OJHOTO JOCTYIAa HENOCTATOYHO: BAaXKHO MIMETb BO3SMOXKHOCTD NCIIOJIb30BATh IIOMTydaeMYIo
ntpopmaro. VIMEHHO Ha 9TO HaIIpaB/IeHbI TPeOOBAHMSA K TyOINYHOI BIACTU B YaCTH OITy-
6nukoBaHus nHpoOpMaluy B VIHTepHeTe B (hOpMe OTKPBITHIX JAHHBIX, YTO 00eCIednBaeT nx
IpeCcTaB/lIeHue B ceTu VIHTepHeT B CBOOOTHOM IOCTYyIe 6e3 KaKuX-mmbo orpaHMYeHnil Ha
ucronb3oBanue. [1opsiok oTHeceHnst nHGOpMaLNH K 061eTOCTYITHOM, pa3MelaeMoit rocy-
HapCTBEHHBIMI OpraHaMI 1 OpTaHaMJ MECTHOT'O CaMOYIIpaB/IeHN:A B ceTi VIHTepHeT B popMe
OTKPBITBIX aHHBIX, onpefensercs Ilpasurenbctsom Poccun. Ilocranosnenuem Ilpasurennb-
crBa Poccu or 10.07.2013 Ne 583 «O6 obecnedeHnn fOCTyIa K 00IIeZOCTYIIHON MHPOpPMa-
MM O [eATETbHOCTH TOCYNAPCTBEHHBIX OPTaHOB ¥ OPTaHOB MECTHOTO CaMOYIIpaBIe€HUA B
H(OPMAIMOHHO-TeIeKOMMYHUKALIMOHHON ceTy VIHTepHeT B (hopMe OTKPBITHIX JaHHBIX»”.
YrBepxpenst [IpaBnia, KOTOpble yCTAHOBUIN MOPSLOK OTHeCEHNs MHPOPMALNK K 06111ef0-
CTYIHOI MHGOPpMALUY, pa3MelljaeMOll TOCYyapCTBEHHBIMI OpraHAMU 11 OpraHaAMI MECTHOTO
CaMoyTIpaB/ieHNs B MH(OPMAIVIOHHO-TeNeKOMMYHUKALIMOHHOI ceTr VIHTepHeT B hopMe OT-
KPBITBIX AaHHBIX. [Ipy 9TOM 4eTKO 0603HaUeHa TeH/eHIINs K PACIIMPEHNUI0 COCTaBa MHPOP-
Maluy, KOTopas MOXeT IIPeflOCTaBIATCA B GOpMe OTKPBITBIX JAHHBIX.

CoBpeMeHHbIe MHPOPMAIL[MOHHO-TeIEKOMMYHIKAIIVIOHHbIE TEXHOJIOTVH TTO3BOJISAIOT pea-
JIM30BBIBATDh MOIy4YeHNe MHPOpManuyu B popMe OTKPHITHIX JAHHBIX. PellleHre 0 BO3MOXKHO-
CTV OTHeCeHNUA MHPOpMayu K 0OIIeSOCTYIIHON IPUHMMAeTCA TOCYLapCTBEHHbIM OPraHOM
UM OPTaHOM MECTHOTO CaMOYIPAaB/IE€HNS, B pe3y/lbTaTe NesATeTbHOCTI KOTOPBIX CO3/IAeTCs
760 K KOTOPBIM IIOCTYIIaeT COOTBETCTBYIoMast nHdpopmarst. [ocymapcTBeHHbI OpraH WK
OpraH MeCTHOT'O CaMOYIIpaB/IeHNA obecliedyBaeT CO3[jaHNe Ha CBOMX OMIIMaIbHbIX CaliTaX B
cetn VInTepHeT-pasgena « OTKpBIThIE TaHHbIE». B yKasaHHOM pasfienie TaKMX CaiiTOB BefeTCs
peecTp, BK/IIOYAIOLNIT CBeleH!s 00 9IeKTPOHHBIX TOKYMEHTAX, COlepXKALINX PasMelleHHYI0
B (pOpMe OTKpBITBIX JaHHBIX OOLETOCTYIIHYIO MHGOPMALUIO VM IIO3BOJIAIOIINX OJHO3HAYHO
UIeHTUGUIMPOBATh KaXK/IBII HA0OP JAHHBIX M MOMYYUTb B aBTOMATHYECKOM PEXUMe KITIo-
4eBble ITApaMeTPhl, KOTOPble XapaKTepu3yloT HAbOp [AHHBIX, BKII0OYas ero HauMeHOBaHIe,
obmajaTen, TUIIEPCCHUIKY Ha pasMelleHye B ceTu VIHTepHeT 1 popmar.

ITpuMeHNTENBHO K OTKPBITHIM JAHHBIM BaykHa ellle OfHa HopMa. Ec/y B TocyapCcTBeHHBIX
H(OPMAIMOHHBIX CUCTEMaX OCYLIECTBIsIeTCA 06paboTKa 0OIefOCTYIHON MHbOpMALN,
IIPeyCMOTPEHHOM TePeYHAMM, YTBEPXKJAEMBIMI B COOTBETCTBUM CO CT. 14 DepepanbHOro
3aKkoHa oT 9.02.2009 Ne 8-D3, rocymapcTBeHHbIe MH(POPMALMOHHBIE CUCTEMBI JOMDKHBI 00e-
CrleyrBaTh pasMellleHne Takoit MHpopmManun B ceTn VIHTepHeT B OpMe OTKPBITHIX TaHHBIX.

Kak crpaBenmmso oTMeuaeT A.B. MapTBhIHOB, «OTKpBITBIE JaHHbIE — 3TO HE TOIBKO pac-
KpbITHE MHQOPMAIMN O JIeATeTbHOCTY (efiepanbHbIX, PeTMOHANbHBIX M MYHMIUIIATbHBIX
OpPraHOB BJIACTH, 9TO TE€XHOIOTMYECKUIT MHCTPYMEHT, NPENOCTABAIONINI BO3MOXKHOCTD, C
OIHOII CTOPOHBI, aKTMBM3VMPOBATh OOIIECTBO I JaTh BO3MOXXHOCTb HEKOMMEPYECKIM Opra-
HU3ALUAM U IIPOCTO aKTMBMCTAM JMICIIONb30BATh 3T NE€PBUYHbIE JAHHbIE B pPaMKaX BCEBO3-
MO>KHbIX OOIIeCTBEHHBIX IPOEKTOB U OCYIIECTBICHNsI IPAXKIAHCKOTO KOHTPOJIA 3a HesiTeNb-
HOCTBI0 BracTu. C APYTOM CTOPOHEI, 3TO JaeT BO3MOXXHOCTD OM3HECy CO3/laBaTh IONIe3HbIe
KOMMepYecKye IPOJyKThI WIM YIy4YIIaTh yKe UMEIOIINecs»S.

5 C3 P®. 2013. Ne 30 (wacts II). Cr. 4107.

¢ Mapmuviros A.B. PasMeljeHme OTKDBITBIX JAHHBIX OpPraHaMy MCIIOMHUTENBHON BIACTM M OpraHa-
MJ MECTHOTO CaMOYIpaB/IeHN:A KaK HeOOXOAMMOe yC/IOBIUe MPO3PAYHOCTU U 3QPEKTUBHOCTH MyOIMYHOrO
ypasneHns // ATMUHICTPATUBHOE IIPaBo 1 mporecc. 2015. Ne 6. C. 44-50.
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OTKpBITHIE TaHHBIE TECHBIM 00Pa30M CBSI3aHBI CO CIOCOOOM pasMeleHIst THPOPMAIIL B
¢dopmarax, IpUrOFHBIX AJIsI TOCIEAYIOMeit 00pabOTKM U aHA/IN3a, YTO IO3BOJIsIET 00ECIIeYnTh
MIMPOKOe IIOBTOPHOE J CBOOOIHOE MCIONb30BaHNe ITyOIIMYHBIX TOCYLAPCTBEHHBIX 06a3 [jaH-
HBIX I'paKIlaHaM, 61I3HECOM, CPeICTBaMI MacCOBOI MHPOPMAIUN 1 T.1.

TpeboBaHMe OTKPBITOCTI IIyOIMYHON BIACTY PACIPOCTPAHSIETCSI HE TOMBKO HA OPraHbI
TOCYJAPCTBEHHOI 11 MYHUIIUIIAIbHON B/IACTH, HO ¥ Ha MHBIE TOCY/lapCTBEHHbIE OPTaHbI, a
TAKXKe CTPYKTYPBI, BBIIOMHSIIONIE IyOaHble (PYHKINN, U HO/DKHOCTHBIX JINL YKa3aHHBIX
CTPYKTYP, HOCKO/IbKY OOC/TY)X1MBAaTh 061IeCTBEHHO 3HAYVMBIE, ITyO/IMYHbIE MHTEPECHI B OIIpe-
JIeJIeHHBIX CTy4asix MOTYT ¥ HETOCYAAPCTBEHHBIE CTPYKTYPhI. CyTh TAKMX YCIyT KaK IIyOmmd-
HBIX OT 9TOTO He MeHsieTcs1. COOTBETCTBEHHO, YKa3aHHBIE CTPYKTYPHI JO/DKHBI 00eCredrnBaTh
TOT >ke yPOBEHb MH(POPMAIVIOHHOI OTKPBITOCTH, YTO U OPTaHbI TOCYAAPCTBEHHON M MyHUIIN-
T1a/IbHOI B/IACTH, BKII0YAsA IPEJOCTaB/IeHNe€ OTKPITHIX IaHHBIX.

Ompepenennble my6nmuaHble GYHKIUN IE€peAaHbl TOCYAAPCTBOM, B TOM YICTIE, CAMOPETY-
mmpyeMbIM opranmsanuam (manee — CPO). CooTBETCTBEHHO BCTaeT BOIPOC 00 obecrede-
HUY UX MHGOPMALIOHHOM OTKPBITOCTY. 3aKOHOJATENIb PEllVI 9TOT BOIIPOC, B YaCTHOCTH,
npunATreM PepepanbHoro 3akoHa oT 07.06.2013 Ne 113-03 «O BHeceHNU M3MEHEHMIT B OT-
IenbHbIEe 3aKOHOAaTeNbHble akThl Poccuiickoit eepanny 1Mo BompocaM oOecredeHns UH-
(OpMAaIIOHHOI OTKPBITOCTI CAMOPETY/IMPYeMbIX OpPraHU3aIVIT».

YKa3aHHBIM 3aKOHOM BHeCeHbI n3MeHeHuA B PefepanbHblil 3aKoH 0T 1.12. 2007 Ne 315-D3
«O camoperynpyeMbIX oprannsanyax»’. CoIylacHO HOBOJL pefakuny CT. 7, CAMOpPETyIupy-
eMast OpraHmsarys Ayt obecrede st fOCTyna K nHpOpMauy 06s13aHa CO35aTh U BECTH B
MHPOPMAIVIOHHO-TeIeKOMMYHIKALIMOHHOM ceTu VIHTepHeT CaliT, B 9/IeKTPOHHBIIL afipec KO-
TOPOTO BK/IIOUEHO IOMEHHOE MM, TIpaBa Ha KOTOPOe IIPUHA/IEKAT 3TOM CaMOpPeryapyeMoit
opranusanyy (opMUIMaAbHbII caliT). DTOM >Ke CTaTbell OIpefe/ieH IepedeHb NHPOPMAINIL,
KOTOPYIO CaMOperyaypyeMas OpraHmsanusa o0g3aHa pasMelllaTh Ha CBOeM OQUINaTbHOM
caitte. JIokyMeHTBI U MHpOpPMaLVs, pa3MellaeMble CaMOPETY/IPYeMOll OpraHM3alueil Ha
o(uIMaIBHOM CaliTe, HO/DKHBI OBITH TOCTYIIHBI A/IsI O3HAKOM/IEHNSI 6€3 B3VMaHsI IUIAThL.

Camoperynmpyemast OpraHM3aIMs HapALy C PacKpbITVEM BKIIOUYEHHON B IepedeHb JMH-
¢dbopMaruy, BIpaBe PacKpbIBaTh MHYIO0 MHGOPMALVIO O CBOEH IeATE/IbHOCTY U IeATe/IbHOCTI
CBOMX WICHOB B IIeJ/IAX IOBBIIICHNA KadeCTBa CAMOPETy/IMPOBaHNA ¥ NHPOPMAIVIOHHOI OT-
KPBITOCTH AEATeTbHOCTI CAMOPETryIMPYeMOil OPTaHN3ALNI U €€ WIEHOB.

[TpyHuMn MHGOPMALMOHHO OTKPBITOCTY AeATEIbHOCTI CaMOPeTyIMPYeMbIX OpraHy3a-
LUl HO/DKeH ABJIAThCA NpUHIMIIOM paboThl M06bx CPO, I03TOMY COOTBETCTBYIOLINE U3-
MeHeHNA ObIIM BHECEHBI I B IpyTHe (efiepalbHble 3aKOHBI, IIPeycMaTpUBAOIINe CO3aHue U
HesATeIbHOCTb CaMOPETy/IMpyeMbIX oprany3anuii. Tak, HanpyuMep, 6bUIN BHECEHBI U3MEHEHNUA
B MDenepanpHblit 3aKoH oT 29.07.1998 Ne 135-D3 «O6 orjeHOYHOI fesTeTbHOCTI B Poccuii-
ckoit Pemepanyn»®, COIIACHO KOTOPBIM CaMOpery/IupyeMble OpraHU3alY, AeICTBYIOIE B
TaHHOII cdepe, 00A3aHDI B TOM YNCIe «BECTH PeeCTp WICHOB CaMOPeryIMpyeMoli OpraHmsa-
LUV OLIEHIIMKOB VM IPEJOCTAB/IATD JOCTYI K MHGOPMALNY, COTEPIKAIIeICs B 9TOM peecTpe,
3aMHTE€PECOBAHHBIM JIMIIAM».

KoAII P® 6b11 monomnHeH cT. 14.52, YCTaHABNIMBAIOIIEN OTBETCTBEHHOCTD 32 HapylIeHue
CPO, 4/IeHCTBO B KOTOPOJT B COOTBETCTBMM C (heflepaIbHbIM 3aKOHOJATE/IbCTBOM ABJLACTCS
06s13aTe/IbHBIM, 005I3aHHOCTEI! 110 pacKpeITIIo MHpopManuy. K Takum HapyIIeHUsIM OTHece-
HO Hepa3MellleHye TOKYMEHTOB ¥ MHPOpManyy Ha 0pMILIaIbHOM CaliTe CaMOpery/IupyeMoit

7 C3 PD. 2007. Ne 49. Cr. 6076.
8 C3PD.1998. Ne 31. Cr. 3813.
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opraHmsanuy B ceTy VIHTepHeT B COOTBETCTBUM C YCTAaHOBJICHHBIMU TPeOOBAHUAMY, pa3Me-
IIeHNe JOKYMEHTOB VI MH(pOpMaLy, HOIeKaIINX 0043aTe/IbBHOMY pasMelleHII0 Ha 0pULIN-
QJIBHOM CaliTe CaMOpery/InpyeMoit opranusanuu B VIHTepHeTe, ¢ HapylIeHreM TpebOBaHMII K
obecriedeHIIo JOCTYIIA K 9TUM JTOKyMEHTaM 11 MHGOPMALINY, a TAKKe TPeGOBAHMII K TEXHOIIO-
TUYeCKIM, IPOTPaMMHBIM, INHIBUCTUYECKUM CpefcTBaM 00ecredeH s IT0/Ib30BaHIA CaliTOM
TAKOII CAMOPEryInpyeMoil OpraHnsanuy B VIHTepHeTe, HapylieHne TpebOBaHMs O HAIUINN
o(uIMaIbHOrO caiiTa CaMOpeTy/IIpyeMoll opranusanuy B VIHTepHeTe.

TpeboBaHMsT OTKPBITOCTHU [ESITEIBHOCTU He OTPAHMYIMBAIOTCS CAMOPETY/INPYEMBIMIL Op-
raHysauyAMu. Papg cy6pexToB demepanny IpuHAI 6/IM3KYe 10 COREPKAHUIO 3aKOHbI I HbIe
HOpMAaTUBHbIe IIPaBOBbIe aKTbl, HAIIPAaB/ICHHbIC Ha IIPaBOBOe ObecredeHne 6ecIaTHOro Jo-
CTyIa K MHPOpMAIMM O IMOCTABIINMKAX COLMAIbHBIX YCIIYT, OKa3bIBaeMBbIX VMU YCIYTaX U X
BIJIAX, CPOKAX, OPs/IKe ¥ 00 YCTIOBYAX UX OKa3aH!A, 0 Tapudax Ha 3TU YCIIYTH, B TOM YUCTIe
4yepe3 CpeficTBa MaccoBOJ MHGOpMaLVM, BKIOYas pasMelleHne MHGOpMauy Ha opuim-
QIBHBIX caiiTax B VHTepHeTe’. YKa3aHHbIE HOPMATVBHBIE [IPABOBBIE AKTHI ObIIV IIPUHSTHI BO
ucnonHenne tpebosaunit PefepanbHOro 3akoHa ot 28.12.2013 Ne 442-03 «O6 ocHoBax co-
LMIbHOTO 00CTyX1MBaHus rpakaan B Poccniickoit @epeparum»'. Ha pegepanbsHoM ypoBHe
noctanoBnenueM IIpasurenbcTBa Poccun ot 24.11.2014 Ne 1239 yreepxkpiens ITpasuna pas-
MelleHNA ¥ 0OHOB/IeHI MHPOPMAIVI O IOCTABIIMKE COLVAIBHBIX YCIYT Ha O(UIaTbHOM
caiiTe MOCTABIIMKA COLVAIBHBIX YCIYT B MH(OPMALMOHHO-TeIeKOMMYHMKAIL[IOHHO CeTU
Wntepret!'.

[TpucyTcTBUe IyOMMYHOI BIacT! B VIHTepHeTe aKTUBHO paciypseTcs. «/HpopManyon-
HOe 00111eCTBOY, «3IEKTPOHHOE TOCYAAPCTBOY, «IMEKTPOHHOE B3AVIMOJIEIICTBIIE», «IIEKTPOH-
HBII1 JOKYMEHTOO060POT» — He TO/IBKO JAHb BPEMEHU — 9TO 00beKTUBHASI HEOOXOANMOCTb.
ITo mepe pemeHns oOIUX IPOOIEeM CTAaHOBJIEHVS 3/IEKTPOHHOTO IIPaBUTENbCTBA ((hopMmpo-
BaHNe eVHOr0 MIPOCTPAHCTBA JOBEPUA 3TeKTPOHHON MOAINCH, Pa3BUTHE CHCTEMbI MeXBe-
ITOMCTBEHHOTO /IEKTPOHHOTO B3aMOJIEVICTBIA, CO3JJaHMe eVHOI CUCTEMbI CIIPaBOYHIKOB I
KIaccupUKAaTOPOB, UCIOIb3YeMBbIX B TOCYAapCTBEHHBIX (MYHUIVITATIbHBIX) MHPOPMAIVOH-
HBIX CUCTEeMaX) PaclIMpsAeTCs UCIONb30BaHMEe COBPEMEHHBIX NH(POPMAIVIOHHO-TeIeKOMMY-
HUKAIVIOHHBIX TEXHOJIOTMII ISl OKa3aHUA FOCYLAPCTBEHHBIX (MYHUILIMIIAIBHBIX) YCIYT, YTO
3HAUUTENbHO YCKOPSET M YIPOINAeT MX IOMydeHNue, paclipseT JOCTYI K HUM TPaXjaH 1
OpraHmM3anuil, CHUMaeT IpoOJIeMbl, CBSA3aHHbIE C YA IeHHOCTDIO HAaCeJIEHHBIX ITyHKTOB OT Op-
TaHOB FOCYHAPCTBEHHON (MYHUIVITATLHON) BIIACTI.

° Cwm., Hamp.: IIpukas [lemapTaMeHTa COLMa/IbHON 3a1IUThI HaceneHss Mocksbl oT 19.11. 2014 Ne 950 «O6
yTBep)KHeHI/H/I HOPH}IKa O6eCH€‘IeHI/IH GCCHHaTHOI‘O ,[[OCTyHa K I/IHCI)OpMaLU/H/[ O MMOCTABIIMKAX COLMATBbHBIX
YCIIYT, IPeIOCTaB/IAEMbIX MU YCIyTaX, BUAX COLMAIBHBIX YCIYT, CPOKaX, MOPAAKE M 00 YCIOBUAX UX IPEO-
CTaB/IeHNs, O Tapudax Ha ITU YCIYTH, B TOM UNCIIe Yepe3 CPefCTBAa MAacCOBON MH(OPMAIMH, BKIIOYas Pas-
MeleH1e MHpOpMary Ha 0pMLMaIbHbIX caifTax B ceTu VIHTepHeT», mocTaHoBIeHue [IpaButenbcTBa CaHKT-
ITerepbypra ot 29.12.2014 Ne 12924 «O6 obecnedenst 6eCITaTHOrO AOCTYIA K MHPOPMAIIUI O TOCTABIUKAX
COLMATIbHBIX YCIYT, IPEJOCTaB/IAeMBIX MMM YC/IyTaX, BUJaX COLMA/IbHBIX YCIYT, CPOKAX, MOpsAAKe 1 06 ycio-
BISX UX HPEfOCTaB/IeHNs, 0 Tapudax Ha 9TN YCIyTH, B TOM YIC/Ie Yepe3 CPefcTBa MacCOBOI MHpOpMAI,
BK/IIOYas pasMelleHre nHGOpMaLuy Ha opUIMaIbHBIX caliTax B ceTu VIHTepHeT», mpyka3 MIHCOLpasBUTI
Hosocnbupckoit obmactn or 22.10.2014 Ne 1236 «O6 ycranosnennu ITopsaka obecredenus 6eCraTHOTO 0-
cTyna K MHGOpMALM O IIOCTABIMKAX COLMAIbHBIX YCIYT, IPEfOCTAaB/IAEMbIX UMI YCIYTaX, BUAAX COLUATIb-
HBIX YCIIyT, CPOKAX, MOPS/IKe 11 06 YCIOBMAX MX IPEFOCTaBIeHN, O Tapudax Ha 9TV yCIYIH, B TOM 4KCTIe Yepe3
CpefcTBa MaccoBoit nHGOpMaLny, BKI0YasA pa3MelleHre MHOpMaLuy Ha OpuIMaIbHbIX caiiTax B ceTu VH-
tepueT» // CIIC KoncynbranTllnoc

10 C3 Pd. 2013. Ne 52. 4. 1. Cr. 7007.
1 C3 P®. 2014. Ne 48. Cr. 6875.
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Apropsl MoHorpaduu «VIHCTUTYT TOCYJAapCTBEHHBIX M MYHVIMIIAJIBHBIX YCIYT B CO-
BpeMeHHOM IipaBe Poccurickoit efepanum» CIpaBeyInBO OTMEYAIOT, YTO «IJesd O TOM, 4TO
FOCYZ{apCTBO ZO/DKHO MMETh MOHOIIO/INIO Ha ITyOIMYHbIe YCIYTH, CMEHSIETCS Ufieeil O fiene-
rupoBaHNMM QYHKIVIT BIACTV YaCTHBIM IIpefupuATUAM» 2. [JefiCTBUTENbHO, MHOTME CTPaHBI
aKTVMBHO MCIO/IB3YIOT Ay TCOPCYUHT OT/e/IbHBIX TOCYAaPCTBEHHBIX QYHKIMNIL, IPY 9TOM Habop
nepefiaBaeMbIX (PYHKIVIT BeCbMa pas3/IniaeTcs.

AyTcopcyHr B cepe okasaHUA TOCYLAPCTBEHHDBIX ¥ MYHUIUITATbHBIX YCIYT O3BOJLACT
ONTYIMU3UPOBATh [EATEIBHOCTh CYOBEKTOB, OKA3bIBAIOIINMX TOCYJapCTBEHHbIe (MYyHUIN-
IIaJIbHble) YCIYTU, IyTeM Iepefadyt (YHKIMU OKa3aHUA TOCYLAPCTBEHHON (MYHMIUIIAIb-
HOI1) ycyru (ee 9acTy) 1160 BCIIOMOTaTe/IbHbIX BHY TPEHHNX (PYHKI[UIT HA MICIIOJTHEHE IHBIM
Cy0BeKTaM B Le/ISIX YAYULIEHNsI KaueCTBa OCYI[eCTBICHNS [IepefaBaeMolt GpyHKINN, TOBBI-
IIeHNA BOCTYIHOCTY TOCYHApCTBEHHON (MYHUIMIIA/IBHON) YCIYIM, CHVDKEHUA 3aTpaT MIN
TOCTIDKEHMA MHBIX IOJIOKNUTENbHBIX 3P dekToB. IIpy 9TOM cTeleHb OTKPBITOCTY MH(OpMa-
1yt 06 OKa3aHNUM YCTYTH He JO/DKHA OBITh CHIDKEHa.

B ®epepanpHoM 3akoHe oT 27.07.2010 Ne 210-D3 «O6 opraHmsanmy mpefocTaBaeHIs ro-
CYLApCTBEHHBIX VI MYHUIVITQJILHBIX YCIyI»'? OTHe/IbHAA I7IaBa IIOCBAIIECHA VCIIOIb30BaHIIO
MHPOPMAIVIOHHO-TeIEKOMMYHIKALMIOHHBIX TEXHOJIOIMII IpM IIPeSOCTaBJICHUN TOCyHap-
CTBEHHBIX ¥l MYHUIIVIIATbHBIX YCAYT. OfHIM 13 OCHOBHBIX IPMHINIIOB 3aKOHO/[aTe/b yKa3al
Ha BO3MOXKHOCTD ITOTTY4€HM TOCYHAPCTBEHHBIX U MYHUIUIIAbHBIX YCIYT B 37IEKTPOHHOM
dopme, ecn 3TO MpAMO He 3aIlpellleHO 3aKOHOM. [Ipy aToM opMa HoTydeHns yOIyT oIpe-
Ie/AeTCs 10 BBIOOPY 3aABUTENA B paMKaX (GopM, IPenyCMOTPEHHBIX POCCHUIICKIM 3aKOHOA-
TETbCTBOM.

ONIeKTPOHHbIE YCIYTU — 3TO IPEX[e BCETO BO3MOXKHOCTD BBITIOTHEHNS YCTAaHOBIEHHBIX
IIpOLIeAyp € MCIONb30BaHMEM MHGOPMALMOHHBIX TeXHOJIOTUI U ceTell JUCTAHIMOHHO, 0e3
HEIMOCPEeICTBEHHOr0 JM4HOro mpucyrctsusa'. Cerb VIHTepHeT MOXeT UCIIONb30BAaThbCA Ha
PasHbIX 3TallaX OKa3aHNUA TOCYapCTBEHHBIX U MYHUIVITAIBHBIX YCIIYT B 9/IeKTPOHHOM (op-
Me. lllnpoko pacmpocTpaHeHa IpefiBapUTeIbHAA 57IeKTPOHHAsA 3annch. OHa MOXKET OCYIIeCT-
BJIATBCA CIENYIOMVMY CIOCO0aMU IO BHIOOPY 3asABUTEILA:

4epe3 opuuyanbHbli caitt Pocpeectpa B cetu VIHTepHeT;

yepe3 EXVMHBIN IOPTaI TOCYqapCTBEHHBIX YCIIYT.

OTgmenbHble YCIYTM MOIYT OBITH IIOJHOCTBIO IIepeBelleHbl B 9/l1eKTpoHHYI0 ¢opmy. [Tpu
OKa3aHNU FOCYAAPCTBEHHOI YCIYTHU B 9/IEKTPOHHOI (opMe 06eCIednBaoTCs:

IIpefjOCTaBjIeHIIe B YCTAaHOBJICHHOM IIOPS/IKe 3aABUTEIAM MHGOPMALIUY O XOfie OKa3aH!A
TOCYJapCTBEHHOI YCIIyTI;

[0fja4a IPaKIAHNHOM 3asIBJICHISI Y MHBIX HEOOXO[MMBIX JJOKYMEHTOB, C MCIIO/Ib30BAHIEM
MHPOPMAIVIOHHO-TeXHOIOTNYECKOI I KOMMYHUKAIVIOHHON MHQPACTPYKTYPBL, B TOM 9MCTIe
Epuuoro noprana.

[Tony4eHne rocyapCTBEHHBIX Y MYHNUIIUIIAIBHBIX YCIYT B 9IGKTPOHHOI (hOpMe BO3MOXK-
HO, €CTIM 3TO He 3aIIpelleHO 3aKOHOM, a TAaKXXe C Y4eTOM XapaKTepa CaMoll yCIyTH.

I obecriedeHns OKa3aHMsA TOCYAAPCTBEHHBIX I MYHUIIMIIA/IBHBIX YCIYT B 9JIEKTPOHHON
(opMe co3aHbI ¥ Be[yTCA peecTpbl TOCYAApCTBEHHBIX I MYHUIINIIA/IbHBIX YCIYT B 97IeKTPOH-
HOI opMe C UCIIOIb30BaHVeM FOCYAapCTBEHHBIX U MYHNUIUIIAIbHBIX MTH(POPMAIOHHBIX CH-
CTeM, CO3JaHbI IIOPTAJIbl TOCYAAPCTBEHHBIX I MYHUIVIIATbHBIX YCIYT, B TOM 4ncie ExuHblit

2 VIHCTUTYT TOCYAApCTBEHHBIX ¥ MYHMIMIIAIBHBIX YCIYT B COBpeMeHHOM Ipase Poccuiickoit ®enepa-
uun / C.A. Bacunpes, E.JO. Ipauesa, E.H. [lopomenko n fip.; ots. pex. B.J1. ®anees. M., 2016. 208 c.
13 C3 P®.2010. Ne 31. Cr. 4179.

'* Cm. moppo6Hee: ITy6nuunble yemyru u npaso. M., 2007.
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TIIOpTaJI TOCYAapCTBEHHDBIX I MYHINIIA/TPHBIX yC}IyI‘lS, KOTOprI?I ABNIACTCA q)enepaanoﬁ ro-
CYBapCTBEHHOI MHPOPMAIVIOHHON CUCTEMOI, 0beclednBaloleil IpefocTaBIeHNe Tocyfap-
CTBEHHDBIX VI MYHUIVIIAJIPHBIX YCIYT M JOCTYII 3aABUTENEN K CBEAEHMAM O TOCYIapCTBEHHDBIX
" MYHUIUIIAJIPHBIX YC/IyTaX.

Enunblit mopTam rocyapCTBEHHBIX ¥ MYHUIIMITAIBHBIX YCTYT obecnieunBaeT JOCTYI 3a-
ABUTENEN K CBEAEHMAM O TOCYHAapCTBEHHBIX U MYHUIINIIA/IbHBIX YCIyraX, BO3MOXHOCTD KO-
IMPOBAHNS U 3aTI0JIHEHIST B 9/IEKTPOHHOIT (hOpMe 3aIpoca U MHBIX JOKYMEHTOB, HeOOXOmM-
MBbIX JIJIA IIOTyI€HNA I‘OCyHapCTBeHHOIU/I nnm MYHMHMHaHbHOﬁI yoinyru, BO3MOXXHOCTD ITOJa49N
C UCITO/Ib3OBAaHMEM I/IH(l)OpMaHI/IOHHO—Te}ICKOMMyHI/IKaLU/IOHHI)IX TEXHOJIOTU 3aIrrpoca B 9/I1€K-
TPOHHOI hopMe 06 OKazaHNMMU TOCYAPCTBEHHON MIV MYHUIINIIA/IbHOM YCITYTY, BO3MOXXHOCTD
TIOTyI€HNA CBeHeHI/Iﬁ O XO[€ BBIITOTHEHNA 3alIpOCa, BO3MOXKHOCTD ITOTYyIE€HNA B 9JIEKTPOH-
HOUl (hopMe pesy/bTaToOB IPefOCTaB/ICHNA TOCYLAPCTBEHHO VI MYHMUIIUIIAIBHON YCIYT;
BO3MOJKHOCTD OIIIAThI C VICIIOIb30BAaHNMEM 3/IEKTPOHHBIX CPEACTB IVIaTEXKa rOCyTapCTBEHHBIX
I MYHUIUIATIBPHBIX YCIYT B YCTAHOB/IEHHDBIX CITyYaaX.

BmecTe ¢ TeM He Bce IIpoOIeMbl B cepe FOCyIapCTBEHHBIX I MYHUIVITATBHBIX YCIYT pe-
ImeHbL. B wacTHOCTH, OCTpOIT OcTaeTcsA mpobieMa MaeHTUUKALNY, XPAHEHNUA 37TeKTPOHHBIX
JOKYMEHTOB U MIp. HpI/I o6pa1uel-n/m 3a rocynaPCTBeHHoﬁ U MyHI/Iumnaanoi{ ycnyroi[ B
97IeKTPOHHOIT (popMe HeoOXomuMa VAeHTHM(UKAINA, OCYIIeCTB/IAeMas C HOMOIIBIO 3JIeK-
TpOHHOI?I IIOOIINCI. B cBsA3U ¢ 3TMM Ba)KHBIM SBIISIETCS OIIpeneneHne BIUL0B BHCKTpOHHOﬂ
IIOJIINICY, KOTOPbIE MOTYT OBITH MCITOTb30BAHBI B Pa3sIMIHBbIX CUTYalNAX. HpI/I 9TOM IIO[a-
BIIsIIOIIee GOJIBLIMHCTBO HACETEHNSI Halllell CTPAHbl He MMeeT 9JIeKTPOHHBIX MOAMICell. Pe-
IIeHVe YKa3aHHBIX BOIIPOCOB BO3/10KeHO Ha IIpaBurenbctBo Poccym. Tak, mocTaHoBeHneM
[paButenbctBa Poccun ot 25.01.2013 Ne33 «O6 mconb30BaHNM IPOCTON 97IEKTPOHHOI TTOJI-
IIVICU IIpY OKa3aHMM TrOCyIapCTBEHHBIX VI MYHUIIVIIA/IbHbIX yC}IyI‘»16 YTBEPKIEHDL HpaBI/UIa
VICTIIONIb30BaHNA IPOCTOI 3NIEKTPOHHO MOAINMCU IPY OKa3aHUM TOCYJAPCTBEHHBIX U MY-
HMOUIIAZIbHBIX YC/IYT, KOTOPbIE COAEPKAT Tpe6OBaHI/I}I, KOTOPBIM NO/DKHBI COOTBETCTBOBATH
IIPOCThIE IJIEKTPOHHDBIE ITOATIIVICI 11 (I/I}II/I) TEXHOJIOTUM UX CO3OAHNA; CHOC06I)I YCTAaHOB/IEHNA
JIMYHOCTY IMIIA IIPY BbITa4e €EMY KIr04a HpOCTOﬁI BHCKTPOHHOﬂ TIOAIIVICY B LE€/IAX MOTYI€HNA
TOCynapCTBEHHDIX VI MYHUIINITAIbHBIX YCIYT. IHOCTyHHOCTb IIPOCTBIX 3IEKTPOHHBIX HOIIHI/ICGI7[
obecrieunBaeTcst TpeOOBaHIEM, COIJIACHO KOTOPOMY IIOTydeHue T00BIMI IUIAMU KITI0Yeil
IIPOCTBIX INIEKTPOHHDBIX IIOI[HI/IC€I7[ 1A VICIIONIb3OBAaHMA B IIEJIAX MOTYYEHNA TOCYNapCTBEH-
HBIX I MYHNIINITIA/IbHBIX YCIIYT — 6eCHHaTHO.

3anpoc 11 THbI€ [OKYMEHTDI, IIOJIIICAHHDbIE HpOCTOﬁI BHCKTPOHHOI/"I TIOAIINICHIO, IIPN3HAIOT-
Cs1 paBHO3HAYHBIMMN 3aIIPOCY U MHBIM NOKYMEHTAM, IIOAIIVICAHHbIM CO6CTB€HHOpy11HOI7[ 1011~
IOMCBhIO HA 6YMa)KHOM HOCHUTEIIE, €CNn (benepaanbIMM 3aKOHaMU VIJIVI MTHBIMV HOPMAaTVIBHbIMI
[IPAaBOBBIMM AKTAMI He YCTAHOBJIEH 3aIIpeT Ha oOpallieHe 3a IIOTyIeHreM rOCyAapCTBEHHOI
JUI MYHVUIIMIIAJIBHOM YCIIYTU B 9IEKTPOHHOI hopMe.

bonpmoe sHauenne i OpraHu3anyy 0Ka3saHMUA TOCYJapCTBEHHO MY MyHUIIMIIATbHOM
YCIIYTY B 37IEKTPOHHOIL opMe MMeeT mocTaHoseHne [Ipasurenscrsa Poccun ot 26.03.2016
Ne 236 «O Tpe6GOBaHWSIX K IIPEJOCTABICHNIO B 9/IEKTPOHHOI (OpMe TOCYAAPCTBEHHBIX 1 My-
HUIINITA/IbHBIX yCIIyI‘>>17, B KOTOPOM yCTAaHOBJ/IEHDI HeﬂCTBI/IH, KOTOpPbIE 3aABUTE/ID MOXKET CO-

15 15.12.2009 Hawan pabory OO6umiepoccuiickuii IOpTan rOCYHApCTBEHHBIX YCIyr www.gosuslugi.ru.
V3Ha4ya/bHO ero paboTa CBOAMIACH K CUcTeMaTn3anuu MHGOpMaLyu 06 ycyrax, Ho IOCTENIeHHO BCe 6oIblie
YCITYT MOYKHO IIOTYYMUTb B 9/IEKTPOHHOM BIJIE.

16 C3 P®. 2013. Ne 5. Cr. 377.
7. C3 P®. 2016. Ne 15. Cr. 2084.
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BepIIAaTh IIPU OKAa3aHUU YCIYT B 9MeKTPOHHON (opMe (BK/IIOYas IIOy4eHUE pe3yIbTaTa yc-
JIyIY) NOCPencTBOM (elepanbHON TOCyapCTBeHHO MHGOPMALMOHHOM cucTeMbl «EnmHbIi
TOpTas TOCYAAPCTBEHHBIX ¥ MYHMIIUIIAMBHBIX YT (QyHKIMIT)», MOPTamoB TOCyHapCTBeH-
HBIX Yl MYHUIIMIIAJIBHBIX YOIYT CyO'beKTOB (efepanny, a Takke oQUIMaIbHbIX CaliTOB Opra-
HOB I'OCYJapCTBEHHOI BJIACTIU V1 OPIaHOB MECTHOT'O CAMOYIIPAB/ICHNA.

Ha moBrimenne 3(1)(1)€KTI/IBHOCTI/I TOCYyHapCTBEHHOTO YIIpaB/I€HNA CYLIECTBEHHOE BINA-
Hue IpusBaHa okasaTb IIporpamma «lIndposas skonomuka Poccuiickoit @epeparnym». V3
€€ Ha3BaHNA O9€BUHO, YTO p€4Ib UNET O CYIIECTBEHHDBIX HpeO6paSOBaHI/IHX, B TOM 4YMC/IE€ I B
TOCYHapCTBEHHOM YIIPaB/IeHUV Ha OCHOBE MCIIO/Ib30BAHI COBPEeMEHHBIX MH(POPMAIVIOHHBIX
TexHONorMit. JJaHHasi mporpamMMa OIpese/isieT Leau U 3a/jadyl pasBUTus udpoBoOil 9KOHO-
MUKV — 9KOHOMIYECKOTO YK/Ia/Ia, XapaKTepU3YIOLIerocs IepexofoM Ha KaueCTBEHHO HOBBII
ypoBenb ucnonbzopanus VIKT Bo Bcex cdepax coyaabHO-3KOHOMUYIECKOI IeATeIbHOCTI, B
TOM Y¥CTIe U B cepe TOCYIapCTBeHHOTO yIpaBIeHNA.

Vcnonp3oBanue nHGOPMAIVIOHHO-TeICKOMMYHUKAIVIOHHBIX TeXHONIOTUI B cepe rocy-
[HapCTBEHHOTO yIIPaB/I€HNA ITO3BOIUT obecneunThb Iepexo[ Ha NpeMYyLIECTBEHHO OVICTAH-
IOVIOHHOE BSaI/IMOHeI/UICTBI/IQ C TOCYyIapCTBEHHBIMI OpraHaMl, aBTOMATMU3VPOBATh IPOLENYPbI
TOCYyHapCTBEHHDIX YC/IYT, B TOM Y9MCJIE 110 SKCTEPPUTOPMAIbHOMY IPUHIINITY.

PaCCManI/IBaH IIpUCYTCTBIE HY6HI/I‘IHOI7[ B/IaCTU B MHTepHeTe, HENb3A HE OCTAaHOBUTDHCA
Ha mpobeme nHpOpMaIMOHHON 6e3omacHocTH. IIprMeHeHe COBpeMeHHbIX nH(pOpMarm-
OHHBIX TEXHOJIOIUI BjIeYeT 3a COOOI HOBbIE BHI3OBHI U Yyrpo3sbl, B TOM 49MCJI€ OEATEIPHOCTI
TOCYyNapCTBEHHBIX CTPYKTYD. E)Kef_[HeBHO Ha CalThI TOCYyHapCTBEHHBIX VI MYHUIMIIA/IbHbIX
OpraHOB COBEpIIAETCA MHOXKECTBO XakepcKux arak. Obecredenue nHGpOpPMaLNOHHOI Oe3-
OTIACHOCTY IIPEJTIONaraeT IpeXkyie BCETO OIpefieNieHNe yTpo3 6e30MacHOCTI COOTBETCTBYIO-
IeTO CyO'beKTa, B TOM YNC/Ie YIPO3 FOCYAAPCTBEHHBIM OpraHaM JCIIOJTHUTETLHON BJIACTH B
MHPOpMaIOHHOI cdepe, a TaKXKe afleKBAaTHBI BBIOOP ¥ IPYMEHeHNUe afileKBaTHBIX CPefiCTB
3allINTBI OT 3TUX yIrpoO3, YTO MOXKET 6I)ITI) JOCTUTHYTO TO/IbKO KOMIIIEKCHBIM MCIIOIb30OBaHM -
€M CpefCTB 3alVIThI OT KaXJOTO BUJia YIPO3 B paMKaX eJVHOI TOCYJapCTBEHHOI IOMUTHU-
KI1, yIUTBIBAIOLIElT, padyMeeTcs, (efiepaIbHbIil M PETMOHA/IbHBIN YPOBHM, KOTOPbIE TO/DKHBI
OBITH B3aMIMOCBSI3aHbI.

OCHOBBI TOCYHapCTBEHHON NOMUTHKN B chepe MHGOPMALMOHHO 6€30I1acCHOCTH 3aKpe-
wieHsl B JlokTpuHe MHboOpManuoHHoit 6e3onacHocTn Poccuiickoit epepariuy, yTBepKieH-
Holt YkasoM IIpesunenta Poccy ot 05.12.2016 Ne 646'%, KOTOpOII B TOM 4YUC/Ie OIpee/IeHbl
cTpaTrerndeckie Ie/y ¥ OCHOBHBIE HallpaBjIeHNs obecliedeHns NHPOPMaIOHHON Oe3omac-
HOCTM C YI€TOM CTPATErMIeCKNX HallYIOHA/IbHBIX ITPMOPUTETOB, KOTOPbIE BIIOCIEACTBII Ha~
XO[AT 3aKpEIVIEHV€ B HOPMATVIBHBIX IIPAaBOBBIX aKTaX.

B wactHOCTH, Ha o6ecredeHne NH(OPMALMOHHOI 6€30MaCHOCTY HAIIPAaBJIeHbI TpeOoBa-
Hyst 4. 2.1. cT. 13 ®epepanbHoro 3akona «O6 nHdpopmary, nHGOPMALNOHHBIX TEXHOTOTTISX
U 0 3aluTe MHPOPMALNN», B COOTBETCTBUU C KOTOPOU «TeXHIYeCKIe CpefcTBa MHPOpMa-
LUVIOHHBIX CUCTEM, VICIIO/Ib3YEMBIX T'OCYAapCTBEHHBIMI OpraHaMI, OpraHaMi MECTHOT'O CaMO-
yHOpaBji€eHNA, TOCYJapCTBEHHBIMI ¥ MYHUIINIIAJIbHBIMY YHUTAPHBIMI NPEATIPUATIAMUI WIN
TOCYyHapCTBEHHBIMM ¥ MYHUIUIIA/IbHBIMI YIPEXAECHNAMN, JO/DKHDI pa3MeENaTbCs Ha TEPPU-
topun Poccuiickoit Pepepanyn». ITo TpebOBaHMe HAIPABIEHO Ha IpecedeHne MPaKTUKIY,
IIpU KOTOPOIT MHPOPMAIVIOHHBIE PeCYPCHI PsAfia POCCUIICKIX TOCYAAPCTBEHHBIX OPraHOB, Op-
TaHOB MECTHOI'O CaMOYIIPAaBJIEHNA XPAHATCA C VICIIO/Ib30BAHNIEM 006/TaYHBIX TEXHOJIOTYIT U BBI-
YN CIUTEIbHBIX MOHIHOCTeﬂ MHOCTPAaHHBIX ITOCYIapCTB, IIPV 9TOM 3a9aCTYI0 OIIPENENINUTD, I,
B KaKOM roCcyjapCTB€ pacCIIOI0KE€HDI BbIIVICINTEIbHDBIE MOLTHOCTY, HEBO3MOXXHO. HpI/I TaKOM

8 C3P®.2016. Ne 50. Cr. 7074.
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IIOZIXOfle pean30BaTh MHGOPMALOHHYIO 6e30IIaCHOCTDb BeCbMa 3aTPyAHUTEIbHO. B cBA3n ¢
3TVM IIOCTaBJIeHA 3ajladya pa3BUBaTh COOCTBEHHBIE BHIYMC/INTETbHbIE MOIIHOCTI J/L VICIIOND-
30BaHVSI 0G/TAYHBIX TEXHOJIOTIL.

OpHMM U3 TOKYMEHTOB, HaIlpaBJIeHHBIX Ha NH(POPMAIMOHHYIO 6€30IaCHOCTD, SAB/IACTCA
Vkas IIpesupenta Poccum ot 22.05.2015 Ne 260 «O HEeKOTOPBIX BOIIPOCaX MH(OPMAIMOHHOM
6esomacHocTn Poccniickoit CDenepauMM»”. CoracHo €My CEIMEHT MEX/YHaPOJHOM KOMIIbIO-
TepHOII ceTn VIHTepHeT i defiepaIbHBIX OPraHOB FOCYAPCTBEHHOI BIACTY U OPTAHOB I'OCY-
[apCTBEHHOIT BlacTu CybbextoB PO, Haxopsiuuiics B BeeHun PefepanbHOI CIy>KOBI OXPaHbI,
IIpeo6pa3oBaH B POCCUIICKMI TOCYLAPCTBEHHBIN CerMEHT MH(GOPMALVIOHHO-Te/IeKOMMYHIIKA-
1yoHHOM cet VIHTepHET. OTMEYaeTCs, 4TO MOAK/IIOUeHNe POCCUIICKIX TOCOPTaHOB K VIHTepHe-
TY JIOJDKHO IIPOMCXOMUTD 110 «3alIIeHHBIM» KaHaIlaM CBA3Y C VICIIOIb30BaHeM 1 poBaIb-
HBIX cpeficTB. [laHHBIM YKa3oM yTBepkfieH [TopAmok nopkmodeHnss MHPOPMaLMOHHBIX CUCTEM
” MHGOPMALVIOHHO-TeIeKOMMYHIKAIMIOHHBIX CceTell K MH(OPMalVOHHO-Te/IeKOMMYHMKa-
LIIOHHOI ceTn VIHTepHeT U pasMelteHns (Iy6mKaumu) B Heil MHGopMarumn™.

CylIecTBeHHYIO YIpO3y HeATEeIbHOCTI OpTaHOB IYOIMYHON BJIACTY HECYT CalThl-3epKa-
na. A1y mpobeMy 3aKOHOHATEIb IIOIBITA/ICS PELINTh, HO BeChbMa OIHOO0KO: cormacHo Pepe-
panbHOMY 3aKoHY 0T 01.07.2017 Ne 156-P3 «O BHeceHuu nsmeHeHnit 8 OefiepanbHblil 3aKOH
«O6 nupopmanyn, nHGOPMAIVOHHBIX TEXHOTIOTMSAX 1 O 3aiuTe nHGopmanmum»*' ¢ 1.10.2017
MO>XHO JOOUTBCSI GIOKMPOBKY «3€PKasl» MUPATCKUX CAITOB, HAPYLIAIOIIIX VCK/TIOYNTETbHbIE
npaBa. Ho HOBeJUIbI 3aK0HA pacIpOCTPAHAIOTCA TONBKO HA 3aLINTY IpaBoob/IaaTeeil, XoTsa
CailThI-3epKajia CO3JIAI0TCA U B APyrux cepax U LeJAX, B TOM 4KC/Ie B IyOIM4HOI cdepe.
CaiiTbI-3epKala MOTYT MCIIO/Ib30BAaThCA KaK B IIPAaBOMEPHBIX, TaK ¥ B IPOTUBOIPABHBIX Ile-
nax. B cBoio odepenb, MPOTHBOIIPABHBIE LIe/IM HAIIPAaB/IeHbI He TOMbKO Ha HEIPaBOMEPHOe
pasMeleHre NHPOPMALNN, COflep>Kaleil 00beKThl aBTOPCKIUX WM CMEXHBIX IIpaB, HO U Ha
pasMeleHne MHGOPMALVI, HAIIPABJICHHOI Ha IIPOIIaTraHy BOJHDI, pas>KUTaHle Hal[IOHa Ib-
HOJ1, PacOBOI WU Pe/IUTVO3HON HEeHaBUCTY VM BPa>K/Ibl, BPeJHO MHPOPMALVI, a TaK>Ke MHO
MHpOpMaINN, 3a paCIpOCTpaHEeHNe KOTOPOIl IPefyCMOTpeHa YrOJIOBHAA VJIU afMIHICTpa-
TUBHAs OTBETCTBEHHOCTD. JHAYMTEIbHAS YACTh CAalITOB-3€PKaJl CO3AeTCA B MOIIEHHITYECKIX
Le/AX (HaIpuMep, CaiiTbI-IBOMHNUKA CalITOB OAHKOB).

CallTbI-ABOVIHUKM CaliTOB OPTaHOB TOCYAAPCTBEHHOI B/IACTI M OPTAHOB MECTHOTO CaMo-
yIIpaB/IeHNs U3MEHAIT MH(OPMALUIO, II0 CYTH OHM IIPOBOAAT aKTUBHYIO Jie3MH(OpMAaLIIo
HaceTeHNs.

ITo HOBOMY 3aKOHY KOIIMY 6JIOKMPOBAHHOTO CaifTa GyfyT TakxKe OIOKMPOBATHCS 110 06pa-
I[eHUI0 TIPaBOOOIafaTess IPY ONPee/IeHHbIX YCIoBMsX. [T0CKOBbIE CHCTEMBI Tereps 06s-
3aHBI IIPEKPAIIaTh BbIAAYY CCHIIOK Ha «IIMPATCKME» CANTBl ¥ TOPPEHT-TPEKKePHl, a TAKXKe X
«3epKaja» 1o penreHno Mocropcyna. Kpome toro, ®epepanbublit 3akon «O6 nHpopManm,
MH(POPMAIOHHBIX TEXHOIOTUAX U O 3alyTe MHPOPMALVI» JOIOTHEH CTaThell, Kacalollelicsa
HOpsA/IKa OTPAaHMYEHNA JOCTYIIA K KOIMAM 6JIOKMPOBaHHBIX caiiToB. HoBoit HOpMoIi ycTaHaB-
JIMBAETCS 3aIIpeT Ha pasMeleHne B VIHTepHeTe Takyx Kormit. [Tpu ux o6Hapyxennn Pockom-
Haj3o0p OyfeT HaIIpaB/IATb OllepaTopaM CBA3Y TpebOoBaHVe O IPUHATIN Mep I10 OTPaHIYeHII0

¥ C3 P®. 2015. Ne 21. Cr. 3092.

» TIpouenypa U TeXHMYECKUe YCIOBUA IOAKIIOYEHNA MHPOPMAIVIOHHBIX CUCTEM U MH(OPMAIMOHHO-
Te/IeKOMMYHUKAIIVIOHHBIX ceTell K MHMOPMAIMOHHO-TeIeKOMMYHIKAIIMOHHOI ceTy VIHTepHeT 1 pasMelrie-
HyA (My6/MKanmm) B Heit MHGOpMaLuM onpefeneHbl B I10/10KeHNN 0 pOCCUIICKOM TOCYHapCTBEHHOM CerMeH-

Te MHPOPMAI[OHHO-TeNeKOMMYHUKAIIMOHHOI ceTn VIHTepHeT, yTBepKaeHHoM npukazom ®CO Poccnu ot
07.09.2016 Ne 443.

2 C3 PD.2017. Ne 27. Cr. 3953.
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JOCTYIIa K HUM, a TaKXKe TpeGoBaHMe K OllepaTopaM IIOMCKOBBIX CUCTEM O IIPEKPAIeHIN BbI-
Ia4yy CBeIeHUII O HUX.

OpnHaxko faHHas Ipo6/eMa Mpe, YeM 3alINTa aBTOPCKIX I CMEeKHBIX IIPaB, U Tpebyet Honee
IOJIHOTO ¥ KOMIIIEKCHOTO peLIeH s, HAIIPAB/IEHHOTO Ha 60pbOY € caliTaMi-3epKataMy B LIEJIOM.
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Abstract

State and municipal bodies use actively the Internet to implement tasks. The paper studies various
aspects of the presence of public power on the Internet, execution of state functions in digital
environment, in particular securing openness of public power, providing electronic state and
municipal services, their outsourcing and accompanying issues of information security including
scraper sites and identification when rendering state and municipal services electronically. Besides,
the requirement of the openness of public power covers other state bodies and the structures
performing public functions and the officials. Non-state structures may also satisfy publicly relevant
interests primarily when outsourcing some functions of state and municipal bodies. Hence, these
structures should maintain a level of information openness equal to state and municipal bodies
including the provision of information. Some public functions are transmitted by the state in particular
to self-regulated organizations. Hence, the question arises on securing their information openness.
The information openness principle applied to self-governing organizations should be a principle for
any self-regulated organizations, which is why the changes have touched upon other federal laws
providing for the activity of such organizations. The requirement of open activity are not limited to
self-regulated organizations. A number of the Russian Federation constituent entities have adopted
similar laws and rules targeting legal security of free access to information on the providers of social
services, the services, terms, order, conditions, tariffs on the services in mass media and Internet
official websites.
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NMepcnekTuBbl cyaeoHoro
oO)xasioBaHUS OTKa3a

B perucrpauum cnmcka
KaHAN[ATOB HenapJsiaMeHTCKUX
NOJINTUYECKUX NapTUn

9.A. KoHOBaNb4YMKOB

acnupaHT kadenpbl KOHCTUTYLUMOHHOIO U MyHMUUMNansHoro npasa CubGUPCKOro MHCTUTYTA
ynpaBneHusa. Aapec: 630102 Poccuitickaa ®enepaunsa, Hosocubupck, yn. Huxeroponckas, 6.
E-mail: jarush999@mail.ru

AHHOTaALMA

Kak nokasana nocneaHsas nsbuparenbHaa kKamnaHus, npolleaiias B eAMHbIN AeHb ronocosaHns 13 ceH-
T6psA 2015 ropna, npobieMa HeaenCTBUTENBLHOCTM NoANMcen nabnparesnen B NoANUCHbIX TUCTax, Npea-
CTaBAsSieMbIX OJ1s1 PErMCTPaLMn cnmncka KaHauaaToB HeNapiaMeHTCKUX NOJIMTUYECKUX NapTUin Ans yya-
CTus B BbiIOOpax, ctTasa OJHOM U3 OCHOBHbIX. [ocneaHas TeHAEHLMA TakoBa, YTO NONUTUYECKNE NapTum
CTaparTcs NepesioxuTb peLleHne aton npobnembl Ha cyabl. OaHako 3apada 'y cyae6HbIX OpraHoB Apy-
rasi: BOCCTaHOBJIEHME HAPYLUEHHbIX MpaB, HO He NMepenpoBepka NoAMMUCHbLIX IMCTOB. B cBA3W ¢ aTum
npeamMeToM UCCNEeA0BaHNS B HACTOSILLIEN CTaTbe ABMSIOTCS pPeLleHus BbicLunx cyaoB Poccuiickoi de-
nepauum no Bornpocam nsbunparensHoro npaea. ABTop CTaBuT nepen coboi Lenb onpenevTs OCHOB-
HYIO MPUYKMHY, KOTOPasi He MO3BOJNIIET OCNOPUTL B CyAe peLleHne n3buparenbHoi Kommccumn 06 otkase
B peructpaumm cnmcka kaHamaatos. [Ans [OCTUXEHUS MOCTaBNEHHOM Lesin UCMosb3yoTcs obLeHayu-
Hble MeToAbl NO3HaHMA (aHann3, 0600LEeHNe, NOrmYyeckne BbIBOObl), a TakXXe MeTo CUCTEMHOro aHa-
132 PUANYECKMX SBNeHWI. B peaynbTate nccnenoBaHns aBTop NPUXoOUT K BbIBOAY, YTO CyLLECTByeT
HECKOJIbKO MPUYMH, B TOM YUC/IE HECOBEPLLEHCTBO OPUAMYECKON NPOoLeaypbl NPOBEPKN MOAMNUCHbBIX
NUCTOB. Takxke CTOUT OTMETUTb, YTO NapPTUM HE UCMOJb3YIOT B NMOJIHOM 06bEME CBOM NpaBa Ha ctaaun
nocynebHoro yperynmpoBaHust CropoB B n3buparesibHbIX KOMUCCUSIX, YTO Takke CTaHOBUTCS HeMaslo-
BaXXHbIM (PAKTOPOM B CTEMEHW 3aLLUMLLEHHOCTN UX npaB. C Lenbio COBEPLLEHCTBOBAHMS NPaBoOBOro Me-
XaHu3Ma NpPOBEPKM MOAMUCHLIX JIMCTOB aBTOp npenajaraeT HaaeUTb NONUTUYEecKne NapTumn npasoM
3as1BISTb XOAAaTalNCTBa O BbI30BE B M36MpaTesibHyl0 KOMUCCUIO TeX nabupareneit, Ybu nognucu 6uiim
NPV3HaHbl HeOOCTOBEPHbLIMU, NPEAbABNATL HaAeXallMM 06pa30oM 3aBepeHHble 3asaBeHns nsbunpare-
nei, NoCTaBMBLLMX NOAMUCH B NOAAEPXKKY CNCKa KAHAMAATOR, a Takxe XoaaTtainctea 06 yTOUHEeHUN UH-
dopmMaumm, coaepxallencs B cnpaBkax opraHa, OCYyLLEeCTBISIIOWEro perncrpaumio rpaxaaH Poccuii-
ckot depepaunn. ObpalleHvie 3a cyaebHol 3aLmMTol B CBA3M C 0TKA30M 136MpaTtesibHbiX KOMUCCUI B
perncTpaumm cnmcka KaHauaaToB AOXKHO ABNATLCA KpaiHel GopMOoi 3aLLnTbl M36UpaTesbHbIX Npas.

KnioueBble cnoBa

noAanunCHbIE INCTbl, KOMUCCUWN, CyObl, MOJIMTUYECKUN NAPTUN, |/|36|/|paTeanb|e Crnopsbl, HeAencTBUTENb-
Hble NoANnncun.

Bubnunorpadunyeckoe onucaHme: KoHosanbumkos 9. A. MNMepcnekTrebl o6XanoBaHust cynebHoro otkasa
B perncTpaumm cnmcka KaHauaaToB HenapaamMmeHTCKUX NoamTuiecknx naptuii // NMpaeo. XXypHan Beic-
e wkonbl akoHomuku. 2017. N2 4. C. 158-164.
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C6op mopmuceil B MOAKEP)KKY CIIMCKA KAHAMAATOB — 3TO CIOCOO AJIsI «HeIapIaMeHT-
CKVIX» IIOJIMTUYECKMX IapTuil ObITh JOIYLIEHHBIMU K y4acTHIO B BbiOopax. s ydacTusa B
BbIOOpaAx flerryTaToB 3akoHoparenbHoro Cobpannsa HoBocnbupckoit 06macTi mecToro co-
3bIBa, KOTOpPbIE COCTOSUIUCH B €fUHBIN IeHb roocoBanms 13 centsops 2015 roga, moganu
TOKYMEHTBHI 15 maptuit. VI3 HuX msATh mapraMeHTCKUX HapTuit 65U1M 0CBOOOXKAEHbI 0T chopa
Hopyicert usbuparesneit, ABe MpegbsIBUIN HEOOXOANMOE KOMMIECTBO JOCTOBEPHBIX MOIIN-
celt, BOCbMIU APTSIM OBIIO OTKA3aHO B PETUCTPALNY CIINCKA KAHAMAATOB BBUY OTCYTCTBUS
HeoOXOMMOTO KOIMYeCTBa JOCTOBEPHBIX ITOAINCel M30upateneii. 3a cygeOHOI 3a1mTol 06-
PaTMINCD TONBKO JiBe MapTuy — PernoHanbHoe oraenenne «Pecry6bmikaHckoit maptun Poc-
cvn — IlapTun HapogHoIt cBo6onbl» B HoBOCKHOUpCKOIt 06/macTyt 1 PernonanpHoe oT/eneHne
Bcepoccniickoit monutndeckort naptuu «Poguna» B HoBocubupcxoit o6mactu. OgHaxo ocro-
puTh ocraHosIeHus V36uparenproit komuccun HoBocnbupckoit ob6mactu un B LleHTpars-
Ho u3bupatenbHoil komuccun Poccuiickoit epepanym (nanee — LIVIK P®), Hu B cyme um
He ypanoch. HeoOXonuMo OTMeTHUTD, YTO TaKas HeyTelIMTeNbHas CTATUCTUKA XapaKTepHa 1
LA IpyTUX pernoHoB. boree ymaunmBbiM oKasanoch PernonanbHoe otyenenne KocTpomckoit
obmactu «Pecybrmmkanckort maptun Poccun — ITaptun HapogHoit cso6opabl». LIK PO or-
MeHNIa TIOCTaHOB/IeHne VIs6uparenbHoit kommccuu Koctpomckoit obmactu u obs13ama pac-
CMOTpETb BOIIPOC IIOBTOPHO. 83 MOAINCY U30MpaTeiell B HOAAEePXKKY MapTuu ObUIN MCKIII0Ye-
HBI U3 9JC/Ta HefleliCTBUTE/IbHBIX. DTOTO CTaO HOCTATOYHBIM /IS PETUCTPalyy Hap TUITHOTO
CIIMCKA KaHAMAATOB [ y4acTys B BbIOopax B KocTpoMckyto o6nacTHyIo fymy'.

DepepanbHbIl 3aKoH «O6 OCHOBHBIX FapaHTHAX M30MpaTe/NbHBIX IIPaB U IIpaBa Ha ydya-
cTre B pedepernyme rpaxaan Poccnitckoit Oegepanmm» Ne67-O3 ot 12.06. 20022 ycraHa-
JIMBAET, YTO MPOBEPKe MOIeXXaT He MeHee 20% OT yCTaHOBJIEHHOTO 3aKOHOM HeOOXOIMOT0
UL PETUCTpaluy CIUCKa KaHAMAATOB KOINYECTBA MOAIIICEN, OTOOPAHHBIX [/ IIPOBEPKI
IIOCPEefCTBOM CIy4aliHOi BEIOOPKY (xKpedus). KomndecTBo mpoBepseMbIX IIOAIINCe opefie-
JseTcA pellleHyeM U30upaTenbHOI Komuccuu cybbekra denepaunn. Borsasnenue 10 u 6omee
IIPOLIEHTOB HEJOCTOBEPHBIX MOMINCEl OT 00IIero KomMdecTsa IOAINCell, OTOOPaHHBIX LA
IPOBEPKM, ABJAETCA OCHOBAHMEM JIA OTKa3a B PErMCTpalMy CIMcKa Kaauaaros. K mpo-
BepKe MOTYT NPMBJIEKAThCA 9KCIIEPTHI U3 YMC/IA CIENMATINCTOB OPraHOB BHYTPEHHUX JIET,
OPraHOB PErMCTPALMOHHOTO yyeTa rpakiaH Poccuy, a TakKe MHBIX TOCYAapCTBEHHBIX Opra-
HOB. 3aK/IIOUeHN SKCIEPTOB SBIAITCA OCHOBAHMEM /IS IPU3HAHUA HEOCTOBEPHBIMI CO-
Iep>KaIlMXCs B IIOAMMCHBIX JIMCTAX CBEJIeHNUIT 00 M30MpaTe/ax 1 UX IOJIICEN U U3/IaraloTcs B
MICbMEHHOJT popMe B BEIOMOCTSAX MPOBEPKM MOAMICHBIX TNCTOB. [IpoBepKe mofiexaTr yKa-
3bIBaeMble M30MpaTe/IMU B MOMIVCHBIX IMCTAX CBEMIEHNS, K KOTOPbIM OTHOCATCS haMUIIHS,
UM, OTYECTBO, TOfl PO>KAeHM:A (B Bo3pacTe 18 jieT Ha IeHb TOJIOCOBAHNA — HOIOTHUTENILHO
YJCTIO VM MECAL, POXKAEHIIA), MeCTO XKUTEIbCTBA, Ceplisd, HOMep MacIopTa WIN JOKYMEHTa, 3a-
MEHAIOIIETO MACIOPT TPAKAAHNHA.

ITopnycHbIe MUCTBI ABIAIOTCA ONHUM 13 HanbosIee BaXKHBIX 1301 paTeIbHBIX JOKYMEHTOB,
obecrieuBalOUX MPOLECC peannsalyy MacCUBHOTO M36MPaTeIbHOTO IpaBa 1 MO3BOJAI-
I[VX IPOBEPUTh NOANEPXKKY KaHAujara (136MpaTeIbHOrO OO0beAVMHEHN) U30MpaTeIaMIL,
a BEJIOMOCTb MPOBEPKM MOAMICHBIX JIMCTOB CIYXXUT CPELCTBOM OIpefe/ieHNsI COOMIOfeHIs
TpeOOBaHMIT 3aKOHOZATEILCTBA NPY O0POPMIECHNM HOAIMUCHBIX TUCTOB’. VIMEHHO mOsTOMY

! Tlocranosnenne llenTpanbHoi m3buparenpHoi komuccun Poccmiickoit Pemepanum ot 13.08.2015
Ne 297/1711-6 [Onexrpounsiit pecypc]: // URL: http: //www.cikrf.ru/law/decree_of_cec/2015/08/13/297-1711-
6.html (zata o6parenns: 10.04.2016)

2 C3P®. 2002. Ne 24. Cr. 2253.

> Maxkapues A.A. TIoHATIe, CUCTEMa 1 COfleP)KaHNUe N30 PATeLHBIX JOKYMEHTOB: KOHCTUTYLIOHHO-IIpa-
BoBble acniekTsl // Bectnux HI'Y. Cepus: Ilpaso. 2011. T. 7. Boim. 1. C. 61-82.
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HeliCTByIOLee M30MpaTeNbHOe 3aKOHOMATeIbCTBO YCTAHABIMBACT IIPOLEAYPY HIPOBEPKIL.
KanpgupaTsl ¥ OpefcTaBUTeNM HNOMUTUYECKNX IMAPTHUil MMEIOT IIPAaBO MPUCYTCTBOBATh IpH
IIPOBEPKe TOJINCEN, 3aABAATh BO3pa)keHNsd, IONTyYaThb KOIMM MTOTOBOTO NPOTOKOJA, Be-
TOMOCTEN NMPOBEPKY MOJINCHBIX IMCTOB, B KOTOPBIX YKa3bIBAIOTCA OCHOBAHMA NPU3HAHNUA
HOpIIVICeTt M301paTesiell HeOCTOBEPHBIMI 1 HEAEICTBUTE/IbHBIMM, KOINY O(UIINAIbHBIX J{O-
KyYMEHTOB, Ha OCHOBAaHUJ KOTOPBIX COOTBETCTBYIOIVE IOAIICY ObUIM IIPYM3HAHBI HELOCTO-
BEPHBIMI Y HEJeICTBUTETbHBIMMA.

K coxxarennto, monmmuridecKkye NapTui pegKo B HOMTHOM 00beMe UCIIOIb3YIOT 3TOT IPaBo-
BOJI MeXaHM3M, CUMTadA, YTO B cuny 4. 7 cT. 38 PemepanpHoro 3akoHa Ne 67-O3 HamesxHee
00paTUTHCs 32 IOBTOPHOII IPOBEPKOIT IOANICHBIX IUCTOB B CyA. [10 nx MHeHNIO, B Cyfe, OC-
HOBBIBAsCh Ha HOpPMaX He M30MpaTeIbHOIO, a IIPOLeCCyaJbHOTO 3aKOHOAATEIbCTBA, MOXKHO
VCIIOZIB30BATh O0JIee MIMPOKMIT apCeHa puAndecKux cpegcts. OgHako B cyfe6HOM 3aceqa-
HUY JOBOJBI NOMUTUYECKNX APTIil O Ha3HAYCHUY CYIeOHOI IToYepKOBeIIeCcKOll IKCIIepTH-
3Bl TTOJIIVICE, TPM3HAHHBIX HEJOCTOBEPHBIMH, OTKJIOHAIOTCA, IIOCKOIbKY IOPANOK IIPOBEPKI
HOJIIVICET! YCTAaHOBJIEH M301PaTe/IbHBIM 3aKOHOATEIbCTBOM U II0YePKOBEAIECKOIT IKCIIePTH-
3pI He Tpenycmarpusaet?. CormacHo IlocTaHoBnenmo ITnenyma Bepxosroro Cyma Poccwmit-
ckoit Oepepanuu’, pyu pacCMOTpeHNM 3asIBJIEHNIT 00 OCIIapyBaHMM pelleHnit 130upaTenb-
HOJI KoMyccyu 006 OTKase B perucTpaLuy KaHAMAATa B CBA3M C HEOCTATOYHBIM KO/INYeCTBOM
mocToBepHBIX mopmmcelt PenepanbHbI 3akoH «O roCyJapCTBEHHOM cyne6Ho—31<cnepTH0171
pesaTenpHoCcTH B Poccuiickont @enepanum» ot 31.05.2001 Ne 73-D3 © He pacupocTpaHaeTcsa
Ha OTHOIIEHVISI, CBSI3AHHBIE C IPOBEPKOII MOAINCelt usbuparereit. [TopsifoK MpoBepKM TaKMUX
MIOATINCElT yCTaHOBJIEH 1. 3-7 cT. 38 QepepanbHOro 3akoHa Ne 67-D3.

Taxoxe cyaMy OTK/IOHAIOTCA XOfaTaliCTBa MO TUYECKIX AP TIIT O IIPMOOIeHIM ITMCbMeH-
HBIX 3aSIBJICHIIT N30MpaTeIelt, IV MOAIICH ObIIN IIPU3HAHbI HEOCTOBEPHBIMIL, O COOCTBEHHO-
PYYHOM IIPOCTAB/IEHNH TIOAIVICU 1 JATHI ee BHECEHNUs. B 060CcHOBaHNMe Cy/bI YKA3BIBAIOT, YTO
3TO He JMeeT IIPAaBOBOrO 3HAYEHIA, TaK KaK U30MpaTeIbHOe 3aKOHOMIATE/IbCTBO He COTIEPIKUT
MIPEANVICAHMI O JJOITYCTMMOCTY OITPOCa JINI] Ha IIPEAMET IPMHAIEXXHOCTY MM ITOJIIVICEN B TIOf -
Iep>KKy KaHUIATOB B leryTarsl’. OTBepraeTcs CyfaMy ¥ IPYMeHeHVe aHa/IOTUM 3aKOHA 10
IPEOCTAB/IEHNIO XOAATANCTB O BBI3OBE B CyfieOHOe 3acefiaHme TeX n3Ouparesert, Iby IMOMIN-
cut 6bUIH TIPV3HAHBI HETOCTOBEPHBIMI B JIUCTE IIOANEPXKKI KAaHAN AT Ha BEIOOPAX BBICIIETO
JO/DKHOCTHOTO jmIa cybbexta Poccuiickort Oemepariun npy COMHEHNH B €€ JOCTOBEPHOCTH®.

TTonbITKM TOMUTUYECKUX MAPTUIL OCIIOPUTD 3aKmodeHuA PefepanbHO MUTPALIOHHOM
cny>x6b1 Poccun Tarxoke He IPUMHOCAT yCIleXa, IOCKObKY CYAbl CYMTAIOT TaKye 3aK/TI0YeHIA
IOITyCTUMBIM JJOKA3aTe/IbCTBOM B CIJIy TOI'O, YTO MUT'PAIIOHHAs C/IY>K0a SAB/IACTCA OPraHOM,
OCYIECTBIIIOMINM PETUCTpALIo rpaxan Poccuiickoit Gefeparim o MecTy npeObIBaHNsI 1
MECTY JKUTEIbCTBA, B CBSI3U C YeM PACIIOIaraeT HeoOXOAMMBIMU /ISl TPOBEPKI CBEEHIISIMIL.

* Omnpenenenne Bepxosroro Cyna Poccniickoit @enepargut ot 12.09.2015 Ne 93-ATII115-6 [DmeKTpOHHBbIIT
pecypcl: // URL: http://www.vsrf.ru (mara o6pamenst: 21.10.2015)

* INocranosnenne ITnenyma Bepxosroro Cyna Poccuiickoit @enepanum or 31.02.2011 Ne 5 «O mpaxTuxe
paccMOTpeHNs CyfaMiu [ie/l O 3aluTe 1361paTe/IbHBIX IIPaB ¥ IpaBa Ha ydacTue B pepepeHayMe TpaxgaH
Poccniickoit @epeparum» // Poccuiickas rasera. 2011. Ne 75.

¢ C3P®.2001. Ne 23. Cr. 2291.

7 Omnpepnenenne Bepxosroro Cyna Poccmiickoit @epeparym ot 12.09.2015 Ne93-ATIIT15-6 [DnmekTpoHHbII
pecypc]: // URL: http://www.vsrf.ru (zara obpammenns: 21.10.2015)

8 Tam xe.

° Ompepnenenne BepxoBrHoro Cynma Poccuiickoir @epeparmym ot 07.09.2015 Ne67-AIIl'15-54 [DnekTpoH-
Hblit pecypc]: // URL: http://www.vsrf.ru (gata ob6pamenns: 21.10.2015)
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Jaxxe nmeronecs B 3aKI04eHNAX opdorpadudeckite ommMOKM U OMUCKM B HAUMEHOBaHNUA
Y/INL, MyHULUIIQIbHBIX 00pa30BaHMil He BAVAIT Ha IPABUIBHOCTD X BOCIPUATHUA U IIOHN-
maHug'®,

B 2011 ropy Koncruryunonnsiit Cyn Poccnitckoit @enepanyn (ganee — KoHcTUTYIMOH-
Hblil CyJI) Basl OLIEHKY KOHCTUTYLMOHHOCTIL 0COOOr0, YCTaHOB/ICHHOTO U301 paTe/IbHbIM 3a-
KOHOJAaTeTbCTBOM, MOPAAKA MPOBEPKIM IOAMMCHBIX TMCTOB. CormacHo onpepenennio Korcru-
tyunonHoro Cyza ot 08.12.2011 Ne 1629-O-0O, cyp oTKasan B yOBIETBOPEHUN XOAATAICTB O
BBI30Be B CyfeOHOe 3aceanye Tex U36mparesieit, Iby MOAMICH OBUIN IIPM3HAHBL HETOCTOBEP-
HBIMI, TIOCKO/IBKY MX HEJOCTOBEPHOCTD HAJIEXAIINM 00pa3oM MOATBEPIK/IeHA 3aK/TIOUeHIsI-
MU 9KCIIEPTOB, IPUBIEYEHHBIX N30MPATENbHOI KOMUCCHEN K TpoBepKe. Kak cumuraror 3asBum-
Te/u, U30MpaTe/IbHbI 3aKOH YCTaHAB/IMBAET CIIELA/IbHBII MOPALOK IPU3HAHNA HOJIIICei
n3buparenei HefOCTOBEPHBIMI (Ha OCHOBAHMM 3aK/TIOUEHISI 9KCIIEPTA), @ BO3MOXKHOCTb IIPO-
BEepKIU VX JJOCTOBEPHOCTI ITOCPEACTBOM JOIPOCa B CYAEOHOM 3acefaHny CaMuX u3buparereit
3aKOHOM He IPeflyCMOTpPEeHa, YTO MCK/I0YaeT BO3MOXHOCTb OCIIOPUTD B CyZe 3aKII0UYeHNe
9KCIIepTa, VICIIONb30BaB IIOKA3aHMsI CaMuX n3buparerneii.

B panHOM cryyae Koncturyunonnsiit Cyp, c4es, YTO OCIapyBaeMble 3aKOHOIIOMTOKEHNA
He YCTaHaB/IMBAIOT IIPaBII JOKA3bIBAHMA B IPAX/JaHCKOM CYIOIPON3BOICTBE, BK/II0Yas IIPO-
M3BOJICTBO I10 AeJIaM O 3allNTe N30MPaTeIbHBIX IIPAB; OHIU CaMI 10 ce6e He IPEeISITCTBYIOT Hit
BBI3OBY B CyJI CBUJIETe/IEN, HI VX JOIIPOCY, HY COBEPIIEHNIO MHBIX IIPOLIeCCYaNbHbIX AeiCTBIIN
10 IOKA3BIBAHMIO MJIV OILIEHKE U IIPOBEpPKe JJOKAa3aTeNbCTB, BK/IIOYAs 3asB/I€HNE XOAaTallCTB
U HasHA4YeHMe CyAeOHbIX SKCIIePTU3, XOTS U He 00S3BIBAIOT CY[ K ee Ha3HAYEHWIO MO KaX-
IOMy Jely M KaXKIOMY XOJATaliCTBy O ee IIPOBefieHUN. 3aKIIo4yeHe IKCIepTa HeoOX0aUMo
UL IIPVUHSITHSL COOTBETCTBYIOI[UX peLIeHMI M30MpPaTeTbHBIMU KOMUCCUSIMIU, @ HE CYLOM.
OcnapuBaeMble 3aKOHOTIO/IOKEHNUA He MPeNONpeeNsaioT JOKa3aTeIbCTBEHHON CUIBI TaKOTO
3aK/II0YeHVA LA Cyfla U He [IeAIoT 9TO 3aK/II04eHle HeOIIPOBEP>KUMBIM .

Taxoxe Koncrurynmonnsiit Cyx 1o sxanobe «Pecriybmmukanckoit maptuu Poccun — Ilap-
TUM HApOJHOI cBOOoxbl» B HoBoCMOMpCKOiT 06acTH [al OLIEHKY KOHCTUTYLMOHHOCTI
HOPMBI, COITITACHO KOTOPOJ NOAINCH IPU3HAETCA HENEMCTBUTE/IbHON TOMbKO NPV HaMNIUN
oduIMaIbHOI CIIPaBKY OpraHa, OCYIIeCTBIAIOIIEr0 PeruCcTpanyio rpaxaan Poccun mo Mecry
IpeOBIBAHI I II0 MECTY XKUTEIbCTBA B Ipefenax Poccnu, 1160 Ha OCHOBAHWI 3aK/TIOEHIS
9KCIepTa, MPUBICICHHOrO K IMpoBepke. [Io MHEHNUIO 3aABUTENS, OCIIapyBaeMble 3aKOHOIIO-
JIOXKEHN A He I03BOJLAIOT N301paTe/IbHOMY OObeIMHEHNUIO OCIIapUBaTh JOCTOBEPHOCTD CBeJie-
HUIL, COTepXKaIMXCs B 0(UIMATbHON CIIPaBKe YIIOTHOMOYEHHOIO TOCYJapCTBEHHOIO OpraHa,
NIPeNbABIATD JOCTYIIHBIE €MY JOKa3aTeNbCTBA B IIOATBEP)KIEHNE CBOUX JJOBOJIOB I yCTaHAB-
JIMBAIOT T€M CaMbIM ISl U30MPaTeIbHOTO 0O bEIMHEHNS OTPAHIYEHNS Ha BBI[BIDKEHIE CIIN-
CKa KaHAVUAaToB B jenyrarbl. KoHcTuTynmonneli Cyx BHOBD YKasasl, YTO IOJIOXKEHNA U30u-
paTebHOTO 3aKOHOJATENbCTBA HE MOTYT PAacCMaTPUBATbCA KaK IMPENATCTBYIOIINE BbI3OBY B
CYJ, CBUTETeNel, UX JONPOCY, COBEPIIEHNIO MHDIX IIPOLIeCCyaNbHbIX AEMICTBMIL IO JOKa3bIBa-
HIIO VJTU OIfeHKe U IIPOBepKe JOKa3aTe/IbCTB, BK/II0Yas 3asABIeHNE XO/[aTalICTB U Ha3HaYeHIe
cyneOHBIX akcrepTu3. Cyl He MOXKeT OBbITh CBA3aH MCK/IIOYUTEIbHO TaHHBIMIU O(UIVATbHON
CIIPAaBKM YIIOTHOMOYEHHOTO T'OCYJAPCTBEHHOTO OpraHa, JMCIIONb30BAHHON M30MpaTeIbHOI
KOMUCCYEY], OH BIIpaBe 3allpOCUTh MHPOPMAIVIO, HEOOXOMVIMYIO IJIsl IPOBEPKU TOCTOBEP-
HOCTM CBEJIEHMIT, COfIEPKAIUXCS B TIOMUCHBIX JIUCTAX, IIPY HATMYNU COMHEHUI B 060CHO-

' Omnpenenenne Bepxororo Cyna Poccniickoit ®egepanmu or 31.08.2015 Ne67-AIIT'15-51 [DnexTpoH-
ub1i1 pecypc]: // URL: http://www.vsrf.ru (gara obpamenns: 21.10.2015)

"' Onpepenenne Koncrurynmonsoro Cyna Poccniickoit @epeparym ot 08.12.2011 Ne 1629-O-O [Orek-
tponHbIit pecypc]: // URL: http://www.ksrf.ru/ (ata o6pamenns: 10.04.2016)
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BaHHOCTH BBIBOJIOB M36MPATENbHON KOMUCCUY 06 MX HECOOTBETCTBUM IEICTBUTEIBHOCTH 1
IOJDKeH BBIHOCUTD CBOE pellleHVe Ha OCHOBE OLIeHKU BCeil COBOKYITHOCTY I0Ka3aTe/lbCTB'?.

B pesynbrare monuTUYecKue MAPTUM IBITAIOTCA MCIONb30BaTh a/lIbTEPHATUBHbBIE IYTH.
Hampumep, Cankr-Iletep6yprckoe pernonanbHoe oTaenenne [Taptuy HapogHOI CBOOOABI
obpatmnocs B LIVIK ¢ mpocb60it co3fath CepBIC, ¢ TOMOIIBI0 KOTOPOrO KaHJUJATHl MOTIN
6Bl CAMOCTOSITE/IBHO IPOBEPSITH JOCTOBEPHOCTD IOAIINCEN M30MpaTeneil B UX IOAAEPXK-
Ky [0 CHa4M B pervoHa/IbHble M30MpaTenbHble KOMUCCUN. [lapTis mpepiaraeT JOIOMHNUTD
[IACIOPTHBIMM JAHHBIMM Y>Ke MMEIOIYIOCSA BO3MOXKHOCTb CBEpPATDb 4epe3 cailT (HaMIvInio,
VIMsI U OTYECTBO, JaTy POX/EHMs U afjpec perncrpanuu usbuparens ¢ napopmanueit 8 TAC
«Bb160pBI»®. OIHAKO METOABI MOMUTUYECKUX MAPTUII MOTYT OBITh M HEIPABOBBIMU. Tak,
JIeHMHCKWII payiOHHBINA CyJ Koctpomsr MIPUCTYINI K PACCMOTPEHNIO [ie/la COIpeNCeNaTensa
Cankr-IleTep6yprckoro pernoHanbHOrO otaeneHust IlapTuu HapomHOI cBO6OABI, 0OBIHSIE-
MOTO B He3aKOHHOM JOCTYIIe K 3aKpbITOil 0a3e maHHbIX. [To Bepcun cepcrus, B uone 2015
rojia coTpygHuKoM oraena MB]I 6blT HE3aKOHHO OTKPBIT HOCTYII K 6ase JAHHBIX MIHUCTED-
CTBa BHYTPEHHUX [eJI, COfiepsKalleil aHKeTHbIe U IACIIOpTHbIe JaHHbIE SKMUTeIell 00/lIacTy.
Vcnionb3ys mocTym, 0OBMHAEMBI M3y4YWI JaHHbIE TPaXK[jaH B IOJIMCHBIX JIMCTAX, IIpefHa-
3HAYEHHBIX [y [IPEJOCTaB/IeHNsI B M301parTenpHyo Komuccuio Kocrpomckoit obmactu s
y4acTyA B BeIOOpax'.

YuuThiBasg NMpaBONPUMEHUTENbHYIO MPAKTUKY, Ha HAIll B3ITIAJ, HEJOCTATKOM IOpUMYe-
CKOTO MéXaHNM3Ma IIPOBEPKM HMOAIMCHBIX JIMCTOB ABIAETCA OTCYTCTBME IIPABOBBIX CPEJICTB
3QIUTHI Y TIOJINTIIECKUX APTHUIL, KOTOPbIE MOI/IN GBI IIPUMEHSATHCS TP IIPOBEPKE MOJIINC-
HBIX JIVICTOB B M30MpaTeIbHOI KoMyccuu. [lommTideckye mapTum ciegyeT Hafie/lUTh IIPaBoOM
3asIB/ISITh XOJATAlICTBA O BBI30BE B M30MPATENIbHYI0 KOMIUCCUIO TeX M3buparerneit, 4blt IIOA-
mucy O6bUIM HpU3HAHBI HELOCTOBEPHBIMU, MO0 MPaBOM IPENbSBATh HaIIeKAUUM 00-
PasoM 3aBepeHHBIe 3asIBJIEHNs 130MpaTesieli, MOCTABUBIINX MOAINCH B IOAAEPKKY CIMCKaA
KaH/MIATOB, a TAK)Ke XOZJATaICTBA 00 YTOUHEHNN NH(POPMALNI, COAEPXKAIIENICS B CIIPABKaX
OpraHa, OCyIIeCTBI/IAIONIET0 PErMCTPALNIO IPAXKIAH II0 MeCTY KUTE/IbCTBA VI MeCTY IpeObl-
BaHuA. C [e7bI0 COKpAIlleHVsI BpeMEeH! Ha IPOBEPKY IOAIIICHBIX MMCTOB TaKas MpoLenypa
IO/DKHA OBITH 3aKpeIUieHa B u3buparenpHoM 3akoHe. Cyze6HOe 06XKa/IOBAHNME PEeLIeHNIT 13-
OGUpaTenbHBIX KOMUCCHUIT 06 OTKase B PErMCTPALNM CIICKA KaHJUATOB JO/DKHO SBJISITHCS
KpaitHert pOpMOit 3a1NThl N36MPATENTbHbIX IIPAB.
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Abstract

As was shown by the last election campaign, held on the single voting day on 13 September 2015,
the issue of invalid signatures in signature sheets submitted for registration of lists of candidates
“non-parliamentary” political parties to participate in elections, was one of the main. The latest trend
is that parties try to shift the solution of this problem on the courts. However, the task of the judiciary
is different: the restoration of violated rights, but not the verification of the signature sheets. In this
regard, subject of study are the decisions of the superior courts of the Russian Federation on voting
rights. The author purposes are to determine the root cause, which makes it impossible to challenge
in court the decision of the election commission on refusal to register the list of candidates. To
achieve this goal are used general research methods of cognition (analysis, synthesis, inferences),
as well as the method of system analysis of legal phenomena. In result of the research the author
comes to the conclusion that there are several reasons, including the imperfection of the legal
procedure of verification of signature sheets. It is also worth noting that political parties do not use in
full their rights in pre-trial settlement of disputes in the electoral commissions, which also becomes
an important factor in the protection of their rights. With the aim of improving the legal mechanism
of verification of signature sheets, the author proposes to supply political parties the right to petition
to challenge the electoral commission those voters whose signatures were found to be inaccurate,
submit a properly authenticated statement of voters signed in support of list of candidates, as well
as a request for clarification of information contained in a certificate of the authority conducting the
registration of citizens of the Russian Federation. Appeal for judicial protection in connection with
the refusal of election commissions to register the list of candidates must be an extreme form of
protection of electoral rights of the citizens.
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NMpo6aemMbl U NnepcneKTuBbI
Koandunkaumm CnopTUBHOIO
3aKoHOo4aTesIbCTBa poCcCcum

B.B. Kpyrnos

acnupaHT kadenpbl rpaxaaHCcKo-npaBoBbIX ANCUUMINH POCCUNCKOTO 3KOHOMUYECKOrO YHU-
BepcuTeTa umenn I.B. MnexaHoBa. Agpec: 117997, Poccuitckaa ®enepaunsa, Mocksa, Ctpe-
MSIHHbIN nep., 36. E-mail: VladimirKrugloff@yandex.ru

AHHOTaALMA

Wcenepyetcs npobnematvka cuctemarmsaumm pocCUNCKOro CMOPTUBHOINO 3aKOHOAATeNbCTBa U U3-
haHns koamduuMpoBaHHOIrO CMOPTMBHONO akTa. PackpbiBaeTcsi CYLUHOCTb Kogudukaumu Kak Buaa
cucTemMatMsaumm NpaBOBbIX akTOB, M3y4YaeTcst Tekyllee COCTOSIHUE POCCUIACKOro CMOPTUBHOIO 3ako-
HoAaTenbCTBa, paccMaTpuBaeTcs 3apyOekHblil OMbIT ero cuctematmdaumm n kogudunkaumm. Ocoboe
BHMMaHMe yaeneHo aHanuay koandukaumm CnopTMBHOMO 3akoHopartensctsa Bo PpaHumn. [enaetcs
BbIBOJ, YTO creumdrka CnopTUBHOIO 3akoHoaatenbcTea Poccuickon depnepaumm 06bEKTUBHO CTaBUT
BOMpPOC 0 HeobXxoAMMOCTY pa3paboTkm 1 NpuHaTUa CnopTnBHoOro kopgekca Poccun. O60CHOBbLIBaETCS,
YTO N3YYEHHbIV B NyOnnkaumm GppaHLy3Cckunii onbIT kKoagndunkaLmm cnopTMBHOIO rNpasa sBNSeTCs Harms-
HOW MNNCTPaLUMent Toro, Kak B Xo4e cmcteMatnsaumy CnopTYBHOMO 3aKkOHOAATEIbCTBA PeLLatoTes 3a-
a4 NoBbILLEHMS cTaTyca GU3NYECKON KyNIbTypbl U CNopTa, MOHATHOCTM NPaBOMNPUMEHEHWS, 3aKnabl-
BAETCH BEKTOP YCMELLUHOro pa3B1TMS OTPACIN 3aKOHOAATENbCTBA U COOTBETCTBYIOLLIEN OTPACK nNpasa.
AprymeHTamu B nosb3y NpuHATUS CNnopTUBHOIO KOAEKCa BbICTYNaloT NMPUOPUTETHBIN XapakTep rocyaap-
CTBEHHOW NOAAEPXKM N PEryNNPOBaHNS GU3NYECKON KySIbTYpbl U CNOPTA; MOMOXUTENbHbINA 3apybex-
HbI OMbIT; MHOFOYNCNIEHHOCTb 3aKOHOB M NOA3aKOHHbIX akTOB B Cepe CMOopTUBHOIO npasa, He3aBep-
LLIEHHOCTb HOPMOTBOPYECKOro NMpoLecca B AaHHOW chepe; NPOorHo3npoBaHve AanbHeRLLEero NpuHATUS
pa3pO3HEHHbLIX HOPM N HOPMATUBHbIX aKTOB, PETYNINPYIOLLNX pacCMaTprBaeMble MPaBOOTHOLLEHMS, 4TO
MOXeT NPUBECTM K Xaocy B cepe NpaBornoHUMaHus 1 npaBonpumeHeHnst. O6oCHOBbLIBAETCS, YTO B Ha-
cTosiLee BpeMsi OObeKTUBHbIX MPENATCTBUI K pa3paboTke 1 yTeepxaeHnio CnopTMBHOro Koaekca HeT.
OcHoBoli koandukaumm MoxeT BbicTynuTb M3 «O duanyeckoit KynsType 1 cnopTe», a npobensl B npa-
BOBOM PEryfMpoBaHnn MOryT OblTb YCTPaAHEHbI MyTeM BHECEHWUSI B KOAEKC MOJIOXEHUIA MOAENbHbIX 3a-
KOHOB O CMOPTMBHOM NOArOTOBKE, NPOMECCMOHANBHOM 1 MapaoIMMMNIACKOM cropTe. ABTOp yoexaeH,
41O NpuHSATUE CNopTUBHOIO KoAekca Poccry BO MHOrOM npeaynpeavT npo6aemMb! MpaBonoHUMaHNUs v
npaBonNpYMEHEHNSs, oXnaaemMble B 6nmxaniune rogpl B CBA3U C akTMBHbLIM rOCYAapCTBEHHbIM BMeLLa-
TEeNbCTBOM B PEryNMpoBaHMe NPaBoOTHOLLEHN B cdepe Gpuanyeckoi KyibTypbl 1 crnopTa, 00yCloBeH-
HbIM MPUOPUTETHBLIM XapakTepoM Pa3BUTUS NOCNEAHEN.

KniouesBbie cnosa

dunanyeckas KysibTypa 1 CrnopT, MacCoBbIN CNOPT, NPOPECCMOHabHbIN CMOPT, NapasvMnUNnCKnin CnopT,
Koandukauus, CnopTMBHOE 3aKoHOAATENBCTBO, CNOPTUBHBIN KOOEKC.

Bubnunorpaduyeckoe onvcaHue: Kpyrnos B.B. Mpo6nembl 1 nepcnekTrBbl koandukaumm CnopTMBHOIO
3akoHopatenbcTa Poccun // Mpaeo. XXypHan BeicLluein Wwkonbl 9koHoMuku. 2017. N2 4. C. 165-176.

JEL: K30; YAK: 340 DOI: 10.17323/2072-8166.2017.4.165.176
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Poccurickoe npaBo: COCTOSIHNE, MNepCreKTBbl, KOMMeHTapumn

B mocnepHue rogpl cratyc Gpuandeckoit KyJIbTypbl 1 CiopTa B Poccuu cylecTBeHHO TOBBI-
cuics. Borpocsl pasBuTys B JTaHHOI cepe CTaIy IPUOPUTETHBIMY 3aja4aMIi TOCYAapPCTBEH-
HOJI TIOJINTUKY. B TekyleM fgecATHaeTUy Ha POCCUIICKUX CIIOPTYBHBIX apeHaX IIPOBeJeHbI
i OyfyT IpOBefeHbl 3HAKOBble MEPOIPUATIA [TI00ANTBHOrO MaciiTaba, B TOM 41ciie 3UM-
Hue Onmnmmnmiickre u [TapaomumMnuiickue urpsl B Coun, YHuBepcnaza B Kazanu, Ky6ok Kon-
¢depepanuit u Yemnuonar mupa 1o ¢pyroéony. HecMoTpss Ha MHOro4McIeHHbIe IPOOIEeMbI B
PasIMYHbIX chepax CIOPTUBHO XKUSHM, POCCrs CTaHOBUTCS BUHENIINM WICHOM MeX/yHa-
POJIHOTO CIOPTUBHOTO coobiectBa. [TapamienbHO aKTUBHO Pa3BMBAIOTCS MAaCCOBBI CIIOPT
U CTUMYIUpPYeTCs pasBuUTHe (PU3NYECKOIl KYIbTYPBI, O BaXKHOCTY KOTOPBIX MHOTO CKa3aHO
Ha BCEX YPOBHSIX TOCYJApCTBEHHOTO yIpaBieHns. B chepe usndeckoir KymIpTypsl 1 Cop-
Ta Peanu3yIoTCs JeCATKM FOCYAapCTBEHHBIX I MYHMUIUITATbHBIX IIPOIPaMM, IHBECTUPYIOTCS
3HA4YNTeJIbHBIC CPENCTBA.

JlaHHBIe 06CTOATENBCTBA CBU/IETEIBCTBYIOT He TOIBKO O 3HAYNMTE/IBHOM PasBUTUY IIPABO-
OTHOIIeHU B cepe GpysMUecKOil KYIbTYPEL U CIIOPTA, HO TAKXKe U O HeOOXOAMMOCTH IIpH-
BeJICHN B COOTBETCTBME VIM CIOPTMBHOTO 3aKOHOfaTenbcTBa. CaMa OTpacib CIOPTUBHOTO
3aKOHOZJATENIbCTBA, CAMOCTOATE/NIbHBII XapaKTep KOTOPOJI IOA/Iep>KMUBAETCs JaJIeKO He BCeMN
Y4YeHBIMM 1 IPaKTUKAMM, 0POPMIIACh, B TOM YMCTIe [0 IIPUYMHE TTOBBIIIEHHOTO BHUMAHUA K
[aHHOIT cdepe, yHeIAIeMOro B MOCefHNe TOAbL. [Ipidem paspacTaHye ¥ MOCTOSHHASA TPaHC-
¢dbopMaLua CIOPTUBHOIO 3aKOHOATEIbCTBA, IPefOIpee/UBIIe 3HAYNTEIbHDI CKA90K B
PasBUTMY CHOPTMBHOTIO IIPaBa, BBIABUTAIOT Ha IIOBECTKY JHS BOIPOC O JajIbHeIell cucTe-
MaTyU3alyu CIOPTUBHOTO 3aKOHOAATENbCTBA.

Cucremaryusanyss HOPMaTUBHO-IIPAaBOBBIX aKTOB, XOTS IMMaHEHTHO He IIPUBOJMNT K pas-
paboTKe HOBBIX HOPM IIpaBa, MEXAY TeM Ha COBPEMEHHOM 3TaIle BHICTYINAeT OJHMUM U3 KIIIO-
YeBBbIX HallpaBjIeHIIT 3aKOHOJATE/IbHOI HesiTebHOCTU. CKa3aHHOE aKTya/lIbHO B CTPaHaX KOH-
TYHEHTA/IbHOJ IIPaBOBOII CeMbH, K KOTOPBIM OTHOCKTCs Poccus.

Cpeny BUOB CHCTeMaTH3aLMY 3aKOHOJATeIbCTBA MOTYT ObITh Ha3BaHBI y4eT, CUCTeMaTH-
3aIyd Ha 97IEKTPOHHBIX HOCUTE/LAX, MHKOPIIOpAIs, KOHCOMupanys 1 Kopuuxanmusa. Bax-
HEJIINM BUJOM CUCTeMaTU3alI TeVICTBYIOIIEro 3aKOHOATe/IbCTBA TPAJYILIVIOHHO BBICTYIIA-
eT ero KopuuKanms.

J.H. CuHAKMH IpejaraeT paccMaTpyBaTh KOAU(UKAIIIO B KadeCTBe «Haubonee BOCTpe-
60BaHHOI (POPMBI cUCTEMATU3ALNM 3aKOHOIATENIbCTBA, BaXKHOI 4acTU 3aKOHOTBOPYECKOTO
Ipoliecca, cBoeobpasue IOPUANIECKOIT IIPUPORLI KOTOPOJ COCTOUT B TOM, YTO 9TO OCOOBII
BUJL CYICTEMATV3AlMIOHHON [eATEIbHOCTY U Ba)KHelIIIas CTOPOHA IIpoliecca YHU(UKAIVOH-
Horo npaBotBopyecTBa»'. T.A. XKenapiOnHa cripaBeyinBo OTMEYAET, YTO «3ajjada Kogudnka-
LMY KaK Hayboee COBEPLICHHOII, a IOTOMY IIpefcTaB/LAolIell HanboabLInii MHTepec Gopme
CHUCTEeMaTH3aLMy 3aKOHOJATE/IbCTBA, — KapAHa/IbHOe 0OHOBJIeHe IIPaBOBOII crcTeMbl. Ko-
muduKanua He CBsA3aHa C TEKYIIMM 3aKOHOTBOPYECTBOM, M KONU(UKAIMOHHBIN aKT BCeria
SBJIAETCSL Pe3y/IbTAaTOM IIepepaboTKM 3aKOHONATE/IbCTBA, d, 3HAUUT, 3TOMY IIpefLIeCTByeT
OIlpefie/IeHHOE 1 VIHOTAA IJINTe/IbHOE IO BPeMEHM TBOPYECTBO 3aKOHOZaTeNA. [laHHBI Bup,
CHUCTEeMaTH3aLMy BCEria MpeIoaraeT JesaTeIbHOCT CIIeMaNbHbIX KOMIIETEHTHBIX Opra-
HOB, HaIIpaB/ICHHYIO Ha COBEpIICHCTBOBaHNE 3aKOHONATE/NbCTBA IIyTeM KOPEHHOIl Iepepa-
60TKM HOPM IIpaBa»’.

' Censwun V.H. Crnenmanusanys 1 yHUQUKALUA POCCUIICKOTO 3aKOHOAATENbCTBA. IIpo6embl Teopum 1
npaktuky. Capatos, 1993. C. 120.

2 )Kenovib6una T.A. HampaBieHust KoAMpUKAILMN POCCUIICKOTO 3aKoHOAaTenbcTBa // Bectruk Caparos-
CKOIf FOCY/IapCTBEHHON I0pudeckoit akagemun. 2016. Ne 2. C. 75.
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B.B. Kpyrnos. [po6aemMsi 1 rnepcrnekTnBbl koandukaumm criopTUBHOIro 3akoHogaressctsa Poccun. C. 165-176

Ecnn xmoueBbIM HaIpaBIeHNEM CHCTEMATH3alUy 3aKOHOZIATeNIbCTBA B JOPEBOMIONVIOH-
Holt Poccunm BbIcTymana MHKOpIOpanys (OCHOBHBIM Pe3y/IbTaTOM KOTOPOII CTalo CO3JaHNe
CBOJIOB 3aKOHOB Poccuiickoit ViMneprn), To coBeTcKas IpaBoBas TPAAUIVIA aKTUBHO MICIIOb-
30BajIa KOAU(UKALNIO: ITyTeM ITyOMHHOI epepabOTKI B OCHOBY IIPABOBOTO PETY/IMPOBAHNS
KJII0UEeBBIX OTpacyIell IpaBa (YroJI0BHOTO, IPa>kIaHCKOT0, TPYLOBOTO U CEMEITHOTO, IIPOLecCy-
QIBHBIX OTpac/Ieit) ObIIN MOIOXKeHBI KOAM(UIMPOBAHHbIE aKThL. B apHeitmem xoanduka-
IV KOCHY/IACh U «IIPOM3BOMHBIX» OTpaciIeil U cep IpaBOBOrO PeryIMpOBaHNA — SKVJINII-
HOTO ¥ BOJZHOIO IIpaBa, TOPrOBOIO MOpeIUIaBaHyA ¥ T.II. JlaHHas Tpagunys Oblla aKTUBHO
[IepEeHsITA B COBPEMEHHBIII [IEPUOJ, — HAPSIAY C [IyOMHHBIM OOHOB/IEHMEM CYILeCTBOBABIINX
KOIM(UIMPOBAHHBIX aKTOB B COOTBETCTBUY C HOBBIMU COLIMA/IbHO-9KOHOMUIYECKUMIL peajIn-
SAIMM aKTUBHO pa3pabaTbIBajIiCh HOBBIE OTPAaC/IeBble KOLIEKCHI.

B macrosmee Bpemsa B Poccunm peiicTByeT 60mee 20 KOIEKCOB, a IMPOLecc KOAMQPUKALIN
HOPMATMBHO-IIPABOBBIX AKTOB IIPOJO/DKAETCS TI0 HANIPAB/IEHNUIO KaK IepepaboTKI [elCTBY-
IOIIMX KOJIEKCOB, TaK U pa3paOOTKM HOBBIX. B 4acTHOCTH, MCCIeNoBaTesIMI pacCMaTpyBa-
I0TCS1 BOIIPOCHI pa3pabOTKV TPaHCIOPTHOTO, U30MPATeIbHOT0, 9KOTIOIMYeCKOro KofekcoB PO
U Opyrux KopnUIMpOBaHHBIX akToB®. Bompoc o Kopudukanuy akTyaaeH U I pasBUTUA
CIIOPTUBHOTO IIpaBa.

CnopTuBHOE IPABO ABIAETCA CPABHUTETBHO MOJIOHON OTPAC/Ibio IIpaBa, CYILIeCTBOBA-
HUe KOTOPOJ BOCIIPYHMMAETCA B HAYYHOM COOOIIECTBE C M3BECTHON JOJeil CKeNTUIm3Ma’.
Bripoyem, aprymMeHTbl IPOTVMBHMKOB CYIECTBOBaHMA CIIOPTMBHOTO IIpaBa KaK OTpacin
IIpaBa ONPOBEPraeTcs, BO-IEePBbIX, CYLIECTBOBAHNEM U PAa3BUTHEM CIIEIVATN3MPOBAHHOTO
CIIOPTUBHOTO 3aKOHOZIATe/IbCTBA, BO-BTOPDIX, HATMYMEM CIEI[aTbHOTO IIpeIMeTa PETylInpo-
BaHIA, KOTOPBI He OXBATBIBAETCA APYIVMMI OTPAC/IAMM IIpaBa. BocIiprHMMas CyljecTBoBa-
HIe CIIOPTUBHOTO IIPaBa Kak 0ObEKTVBHYIO PEAIBHOCTD IIPABOBOIO PEryInpoBaHusi 00Ie-
CTBEHHBIX OTHOIIEHNII B chepe (puamdeckoit KyIbTypsl U criopta B Poccnu, cnenyer eme pas
yKasaTp Ha cOPMUPOBAHHYI0 HOPMATUBHO-IIPABOBYI0 6a3y, KOTOpast GpopMMpyeT CHCTEMY
CIIOPTMBHOTO 3aKOHO/IATe/IbCTBA Halllell CTPAaHBbI.

KitoueBbIM HOpPMAaTMBHO-IIPAaBOBBIM AKTOM B CHCTeMe CIIOPTMBHOTO 3aKOHOMATE/NIbCTBA,
KOTOPBIi MOT 6BI BLICTYTIUTD GYHIAMEHTOM OYAYIIETO CIOPTMBHOTO KOfieKca, ABnAeTcsa Pe-
Hepa/bHbI 3aKoH OT 04.12.2007 Ne 329-D3 (B pen. ot 17.04.2017) «O ¢usndeckort KynbType
u cropre B Poccnmiickoit @epgepannm»’ (nanee — O3 «O pusmdeckoit KyabType 1 CIOPTe»).
B cooTBeTcTBUM CO CT. 1, 3aKOH «yCTaHABIMBAET IIPABOBbIE, OPraHM3ALMIOHHDIE, SKOHOMM-
JecKue 1 COLMA/IbHbIE OCHOBBI [IeSITEBHOCTI B 00/IACTM (PU3NUECKOl KyIbTyphl U CIOPTa
B Poccuiickoit @epepanyy, onpeenseT OCHOBHbIE IIPVMHIUIIBI 3aKOHOJATENIbCTBA O PU3Ude-
CKOJT Ky/JIbTYp€e ¥ CIIOPTE».

D3 «O ¢Pusnyeckoit KyIbType M CIIOPTe» YCTaHABAMBAET, IOMUMO IIPOYEro, OCHOBHBIE
MIPMHLMIIBI COOTBETCTBYIOIIHTO 3aKOHOJATENbCTBA, A TAKXKE ONpefeNnseT CUCTEMY 3aKOHOfa-
TenbcTBa PO 0 dusmueckoit kynprype u cnopre. Tak, B COOTBETCTBUU CO CT. 4, «3aKOHOJA-
TEIIbCTBO O (M3MUYECKON KYIbType U CHOpTe OCHOBbIBaeTcs Ha Koncturynum Poccuiickoit
Depepanyy 1 cocTont u3 HacrosAmero GegepaaIbHOrO 3aKOHA, IPYINX (efiepaIbHbIX 3aKOHOB
U IPYHUMAaeMBIX B COOTBETCTBIMI C HUMM 3aKOHOB CyObekToB Poccuiickoit Demeparym».

> Ocunos A.O. O mpoBeneHny KOpNUKaLuy OTAEMBHBIX OTpaciIeil poccuiickoro npasa // HoBas Hayka:
CoBpeMeHHOe cOCTOsIHME 1 Iy Ty pasBuTis. 2016. Ne 3-2 (68). C. 231-233.

* Cwm., Hanp.: Cmezanuna K.C., Kanawnuxosa E.b. CiopTuBHOe mpaBo Kak oTpacib npasa // OlymPlus.
I'ymanurapHas Bepcus. 2016. Ne 1 (2). C. 65-67.

> C3 PD. 2007. Ne 50. Cr. 6242.
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ITpu sTom HOpMBI D3 «O Pusmyeckoit KyIbType U CIIOPTe» AENCTBYIOT HapARY C IOJIO-
sxeHnsiMu DefepanpHoro 3akoHa ot 21.07.2014 Ne 211-P3 «O6 0c06€HHOCTAX MPABOBOTO
perympoBaHysg OTHOLIEHWIT B 06/1acTy (HU3NYeCKO KyIbTYpPhl M CHOPTa B CBA3YU C IIPUHA-
tieM B Poccuiickyro ®epepario Pecriybnuku Kpeim 1 o6pasoBanuem B cocrase Poccmit-
cxoit Peepanny HOBBIX CyObeKTOB — Pecrry6muku Kpbim 1 ropoza defepanbHOro 3HAYEHNS
CeBacTONONA»®, yCTaHABIMBAIOIMINMY CIIeIN(UKY IPABOBOTO PETYIMPOBAHNUA B M3y4aeMOIl
cdepe Ha ykazaHHOIT Teppuropyu. OYeBUIHO, YTO CIELaTbHOE IIPABOBOE PETYIMPOBaHNe
6yneT feicTBOBATh BIUIOTD O MEX/YHAapoaHOro npusHanus Kpsima u CeBacToIIoNsI HEOTDb-
eM/IeMoil 4acTbio Poccum, 1 CHATMA COOTBETCTBYIOIUX OTPAHMYEHNII M 3aIIPETOB A/ y4a-
CTVA KPBIMCKIX U CEBACTOIONBCKIX CHOPTCMEHOB, CIIOPTVBHBIX KJIYOOB ¥ 001IeCTB II0J poc-
CHMIICKVM (pITarOM B MEXXYHAPOHBIX COPeBHOBAHMAX.

CrenyajbHOE IPaBOBOE PEryINPOBaHNe KacaeTCA IPAaBOOTHOLIECHMIT B cepe IIPOBefeHIA
B Poccuy KxpymHemmx cHOpTUBHBIX MepONpyATUIl I7106anbHOro Macimraba. Tak, mpaBoBoe
perynuposanue opraansanyy Onmumnuagsi-2014 ocHOBbIBaeTCA Ha monokeHMAX Pemepanb-
Horo 3akoHa oT 01.12.2007 Ne 310-®3 «O6 opranusauyu u o nposegenny XXII Onymmmit-
ckux 3umHUX urp n XI IMapamummmitcknx sumHux urp 2014 roga B ropoge Coun, pasBuTun
ropoga Couy Kak TOPHOK/IMMATIYIECKOTO KypOpTa ¥ BHECEHUN M3MEHEHNI B OT/Ie/IbHbIE 3a-
KOoHopaTenbHble akThl Poccuiickoit Pepgepanym» (B pen. ot 28.06.2014)7, a npoBenenue Yem-
nyoHara Mupa 1o ¢yréomry 2018 . — PepepanbHbIM 3akoHOM OT 07.06.2013 Ne 108-D3 «O
IOAIrOTOBKe U IpoBefeHuy B Poccniickoit Gepepannu Yemmmonara mupa o ¢pyroéonry GVOA
2018 ropa, Ky61<a koH(pepeparuit ®VIDA 2017 roja u BHECEHUM M3MEHEHMIT B OTHeE/NIbHbIE
3aKoHogpaTenbHble akThl Poccuiickon Penepanyn»® (pep. ot 03.07.2016). IIpu aTOM 3aKOHOA-
TE/IbCTBO B chepe GU3MIecKON KyIbTYPhI U CIIOPTA TECHO MepeIUIeTEeHO € IPYIUMU chepaMi,
B YaCTHOCTY, C 3aKOHOJIATe/IbCTBOM O BBICIIEM I ITOC/IEBY30BCKOM IPodeccuOHaIbHOM 00-
pasoBaHMML, 00 OXpaHe 3J0POBbsA I'PaKIaH, O IIPAaBOBOM IIOJIO>KEHUU MHOCTPAHHBIX TpaX/jaH
B Poccut, 06 aAMUHNCTPATUBHBIX IPABOHAPYILIEHNSX.

PasBuTHe pOCCHIICKOrO 3aKOHOMIATeIbCTBA B chepe P131decKoll KYIbTyphl U CIIOPTa B Ha-
CTOsIIIlee BPeMsI TAKXKe OCYIIECTB/LSIETCS IIyTeM paspabOTKV OCHOB WV JeTaIM3aLiuil IIpa-
BOBOTO PEryMpoBaHMsi B TAaKuX cepax, Kak oblyas CIOPTBHAS IOATOTOBKA, Ipodeccro-
Ha/IbHBI U TApaTMMINIICKUil ciopT. OpMeHTHPOM 11 HOPMOTBOPYECKOro IIpolecca 371ech
BBICTYTIAIOT MofienbHbIe 3aKoHbl CHI, B pasmiyHble TORbI IPUHATHIE TPV HEIIOCPEACTBEHHOM
y4aactyu Poccuiickoit @epepanny — Moze/bHbIT 3aKOH O CIIOPTUBHON MOAroToBKe (2012)%
MoienbHBIT 3aKOH O MapaonuMImiickoM cropte (2008)'%; MopenbHblit 3aKoH 0 mpodeccno-
HasnbHOM criopTe (2007)™.

¢ C3 P®. 2014. Ne 30 (vactp 1). Cr. 4212.
7 C3 P®d. 2007. Ne 49. Cr. 6071.
8 C3 P®.2013. Ne 23, Cr. 2866.

° MopenpHBIll 3aKOH O CIOPTUBHOI mofroToBKe (nmpuaaAT B CaHKT-Iletep6ypre 17.05.2012 IlocTaHoB-
neHueM 37-15 Ha 37-M IJIEHapHOM 3aceflaHMy MeXIap/iaMeHTCKOI AccaMOien TOCyHapCTB-y4acTHUKOB
CHY) // Noxyment omy6nukosan e 6611 / CIIC KoncymprantlIlnioc.

!9 MogenbHbII 3aKOH O TapamuMmmuiickoM cropre (mpuHAT B CaHkT-Iletep6ypre 25.11.2008 IlocTa-
HoBjleHVeM 31-13 Ha 31-M I/IeHapHOM 3acefaHuy MeXmapaMeHTCKol AccaMbien rocyaapCcTB-y4acTHUKOB
CHT) // NloxymenT omybnukosan e 661 /CIIC KoncynprantIlnioc.

"' MopienbHblit 3aKOH 0 mpodeccrnoHanbHoM criopte (mpuHAT B CankT-ITetepbypre 31.05.2007 ITocTaHOB-
neHneM 28-8 Ha 28-M IVIeHapHOM 3acefaHNy MexmapnaMeHTcKol Accambyen rocyfapcrs-ydactaukos CHI)
/I MoxymenT omy6rmkosaH He 6611 / CIIC KoncynsrantIImoc.
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Xota mopenbHbIe 3akoHBI CHI' 11 He ABNIAIOTCA YacTbI0 CHOPTUBHOTO 3aKOHOJATEIbCTBA
Poccu, 6e3ycioBHO, OHU JAI0T OPVMEHTUP HOPMOTBOPYECTBY. Tak, B KOHIle IIPOIIIOTrO Tofia
6bu1 puHAT Oefepanbusblil 3aKoH 0T 22.11.2016 Ne 396-D3 «O BHeceHun nsMenenuit B Oe-
Hepa/lbHbI 3akoH «O ¢usndeckolt Kynbprype u cropte B Poccuiickoit Qepepanym» B 4acTu
peryImpoBaHuA CIOPTa BBICIINX TOCTYDKEHMI U IPOdeCcCUOHAIBHOTO CIIOpTa» %, IOOXKeHUA
KOTOPOrO BO MHOIOM OCHOBAHBI Ha COOTBETCTBYIOLIMX ITOJIOKEHUAX MOJe/NIbHOrO 3aKOHa
CHLI. K c10By, IpuHATIE JaHHOTO 3aKOHA Pa3BIUIO U YIIyOuIo chepy peryIMpoBaHus Jeii-
CTBYIOLIETO CHOPTUBHOTO 3aKOHOZATEeIbCTBA.

Cy1ecTBeHHO pacIIMpIUIO IpeaMeT CIOPTUBHOTO IIpaBa 1 chepy LeiiCTBUA CIIOPTUBHOTO
3aKOHOJATeNIbCTBA BKIIOYeHMe B TpymoBoit komekc Poccuiickoit ®epepaunu’ (manee — TK
P®) 1. 54.1 (Bcrynmuna B cuny ¢ 30.03.2008), B KOTOPOIT PEryInpy0Tcsst 0COOEHHOCTI TPyAa
CIIOPTCMEHOB 11 TpeHepoB. 1o cBoeMy coiep>kaHUIO 1 IIPeAMeTY peryInpoBaHys, HOPMBI IJL
54.1 TK PO, 6e3yc1oBHO, OTHOCATCS K cepe cnopTuBHOro mpasa. OfHAKO crefyeT 06paTuth
BHUMaHIe, 4T0 B ¢T. 4 O3 «O dusndeckoir Kynprype u cnopre» TK PO He oTHOCHTCA K chepe
CIIOPTVBHOTO 3aKOHOJATENbCTBA. TaKoll II0AX0f, 6€3yCIOBHO, ABIACTCS OIIMOOYHBIM, U CBS-
3aH C yCI/UII/IBaIOIlU/IMI/ICH 3anyHH€HI/IHMI/I B ITIOHVIMAaHV HOPM CIIOPTUBHOTIO IIpaBa, Ha/IM4ne
KOTOPBIX IIOATBEPXK/jaeT He0OXOAMMOCTD CYCTEMATU3alNI 3aKOHOIATe/IbCTBA O (PU3KYIIbTY-
pe M criopre.

Hannune crieruduyeckoit cucteMbl CIOPTUBHOTO 3aKOHOAATeIbcTBa Poccun 00'BEKTUB-
HO TIOATBEPXK/aeT HEOOXOANMOCTb CUCTEMATHU3ALNN 3aKOHOAATEIbCTBA, KOTOpast 06ecmednT
HaJyIeXcalllee IIPaBOIIOHNMMAaHNMe ) IIPAaBOIIPYMEHEeHMe B paccMaTpuBaeMoli cdepe. Paccma-
TpyBast N3BECTHbIE BUDI CCTEMATU3ALIN, HeO6XOT_[I/IMO OTMETUTD, YTO OHM BBICTPOEHBI B
CTPOTYIO VMepapXuio, Ha BepXHell CTyIeHU KOTOPOI HaxommrTcA Kopudukanys. [JTaBHBIN U
OCHOBHOJI apryMeHT B IIO/Ib3y Kopuduxanum — OOBEKTMBHAS HEBO3MOXKHOCTD [a/JbHEl-
el CUCTeMaTH3alyy OTPACM 3aKOHOJATENIbCTBA IOCPeNCcTBOM KoHcomupanuy. IIpuam-
Masi BO BHUMaHIe, YTO pe3y/IbTaTOM KOHCO/VALNYU CIOPTUBHOTO 3aKOHOJATEIbCTBA CTA/IN
paspaborka u npuaATue O3 «O Prsndeckoil KyabType U CIIOPTE», a 3HAYUTEIbHBI MacCUB
CIIOPTUBHO-IIPABOBBIX HOPM COJEPKUTCA B 3aKOHAX, BK/IIOYaA KOI[I/I(i)I/IIH/IpOBaHHbIe HOpMa-
TUBHbBIE IIPABOBbBI€ AKThI, OTHOCAINUXCA K prI‘I/IM OTpacCiIAM, MOYKHO CIE/IATh BBIBOJ, 9YTO C/1€-
AYIOLIVIM 9TAIIOM CHCTeMaTU3aly CHOPTUBHOTO 3aKOHOfaTebcTBa B PO MoXKeT BBICTYIUTD
I KOAUPUKALIVL.

B T0 ke BpeMsi 0CTaeTCsi OTKPBITBIM BOIIPOC O HEOOXOIMMOCTI KOAUPUKAIMN CIIOPTHUB-
HOTO0 3aKOHofaTenbcTBa . Kogndukaunsa sakoHoparenbcTa B cdhepe GU3NIeCcKoil KyIbTypbl
u criopra HabmogaeTcs B psje 3apybexxusix crpat (CIIA, Bpasunus, @pannms). Koguduka-
IS CIIOPTYBHOTO 3aKOHOJIATe/IbCTBA B 9TUX CTPaHAaX CTaJIa ABJIEHNEeM IIPaBOBOI peaJbHOCTI
nocnegHux gecsaruneruit. OcobuskoM BeicTymaer POpaHuys, e paspaboTaH U AECTBYeT
nonHoneHHbIT CriopTyBHEII Kofieke (Code du sport)™. ITockonbky ¢paHIly3ckoe IpaBo OT-
HOCUTCS K KOHTMHEHTA/IbHOI IIPaBOBOII CeMbe, KaK M Hallle 0TeYeCTBEHHOE IIPaBo, aHa/IU3
(paHIy3cKoro ombITa KOFUMKALUY CIIOPTUBHOTO 3aKOHOMIATe/IbCTBA ABJIACTCA Ype3Bbluaii-

12 C3 P®D. 2016. Ne 48 (yactp 1). Cr. 6736.

! Tpynosoit Kopekc Poccuiickoit Pemepanun ot 30.12.2001 Ne 197-D3 (pep. ot 03.07.2016) // C3 PD.
2002.Ne 1 (4. 1). Cr. 3.

14 Conosves A.A. Konnenuus npoexra CrioptuBHoro Kopiekca Poccuiickoit ®epepannu / Komuccust o
CIOPTUBHOMY IpaBy Accouyanuy 0puctos Poccun. M., 2009. 55 c.

!> Code du sport. Version consolidée au 12 mai 2017 [Snexrponsnsiit pecypc]: // https://www.legifrance.
gouv.fr/affichCode.do?cidTexte=LEGITEXT000006071318 (ata o6pauenns: 01.06.2017)
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HO BOXHBIM B KOHTEKCTe pa3pabOTKI IPeIIoKeHNI 0 KOfUPUKALUY CIIOPTUBHOIO 3aKOHO-
matenbcTBa Poccum.

CnopTtupHbI KofieKc PpaHuyy OIPUHAJIEKNT K YUCTY CIELMaNIN3MPOBAHHBIX KOJEKCOB,
BXOJSILINX B COCTaB IPaXKAAHCKOro pasa. PaspaboranHslit B 2004 1 npuHATHf B 2006 T. 1pO-
exT CIOPTMBHOTIO KOfIeKca 110 3aMbIc/Ty MMHMCTEPCTBA MOJIOZIEXH, CITIOPTA M aCCOLMATUBHOI
skusHu (Ministére de la Jeunesse, des Sports et de la Vie) gomxen 6p11 0603Ha4NTD IPHOPH-
TETHBIN XapaKTep PasBUTHA CIIOPTa, YTBEPAUTH JaHHOE HallPaBJIeHNe B Ka4eCTBE OJJHOTO M3
KIIIOYEBBIX Pasfie/oB roCyfapcTBeHHON momutukn. Kpome toro, Kopekc «mpemHasHavanca
IUIA YAy4IIeHVs HOHUMAHYA U JOCTYITHOCTY CIIOPTUBHOIO 3aKOHOMIaTeNbCTBA» ' — T.e. cob-
CTBEHHO, TIPMHYUMAJICA B TeX )Ke Ie/AX, B KOTOPBIX Ha CErOfHsA BO3HMKaeT HEOOXOMVMOCTD
PasBUTHA POCCUIICKOTO CIIOPTUBHOTIO 3aKOHOATENIbCTBA. TaKue jke 1jeu ObUIN OTPaXkKeHbI B
crierjuanbHOM OpfoHaHCe, KOTOPBIM OIIpefe/isIach KOHLeNIvst Kopudukannu GpaHIry3cKo-
r'O CIIOPTMBHOTO 3aKOHOZaTenbcTBa (cT. 84 3akoHa Ne 2004-1343 ot 9.12. 2004).

CropTMBHBIN KOIEKC 3aMEHMUT HECKOIbKO 3aKOHOB, B 4aCTHOCTHU, 3akoH Ne 84-610 ot
16.07.1984", perynupoBaBILINii OTHOIIEHUA B cepe GU3NUECKOil KyIbTYphL U criopTa. Jan-
HBIIT 3aKOH HepeKo IMEHYIOT IT0 MMeHM aBTopa — 3akoH ABuc'®. PermaMeHTUpPysI MHOTOYMC-
JIEHHbIe OTHOILIEHNA, OH 10 COIEPKaHMIO ¥ CTPYKType BO MHOTOM HAIlOMMHAET POCCUIICKUIA
orpacresoit O3 «O pusmdeckoit kynprype u cnopre B Poccuiickoit @egepannn». bonee Toro,
3aKoH ABIUC B IIpoIlecce CTAHOBJICHNUA U Pa3BUTHUA (PPaHIY3CKOrO CIOPTUBHOTO IIpaBa CTal-
KMBAJICS C TeMU ke IpobieMaMy, ¢ KOTOPBIMIU CTaJIKMBaeTCsA HbIHe TpaHC(opMupylomieecs
poccuiickoe CIIOPTUBHOE 3aKOHOJATENbCTBO, @ MMEHHO, C CUCTEMATHIeCKMMI TIOIPaBKaMu,
HIpO6ENTbHOCTDIO U OTCBITIOYHOCTBIO PerylTnpOBaHMA.

Psapx npaBooTHOIIEHNIT, PaKTIIECKN CKIaAbIBAIOIINXCS B cepe P13NIecKOit KyIbTypPbl 1t
criopTa, Ha pybeske CTONETHUII PeTyINpOBaINCh He B OTpacieBoM 3akoHe Ne 84-610, a B akTax
CMEXXHBIX OTPaC/Ieil 3aKOHO/IaTe/IbCTBA. TaK, BOIPOCHI IIKOTBHOTO U YHUBEPCUTETCKOTO CIIOP-
Ta perymposamich B ObpasoBaTenbHOM Kofiekce DpaHIy, a peryiupoBaHue OTHOLIEHWIT B
aHTUJOIMHIOBOI cepe OCYIeCTBIATOCh B HopMax Kofekca 0611ecTBEHHOTO 3/IpaBOOXpa-
HeHMs1. COOTBETCTBYyIOIIME MTOMOKeHNMs ObIIM BKIIIOUeHB! B CIIOpTUBHBI Kofeke PpaHIm
U MCKJTIOUEHBI U3 HecHerMuiecKoro 3akoHoarenscta. Kpome Toro, o npunsarus Kopek-
ca OTHe/bHBIe CerduIecKrie OTHOILIEHNS, CKIaAbIBABILIECs UMEHHO B cepe Pusmaeckoit
KYZIbTYPBI 11 CIIOPTA, PETYIMPOBA/INCh B HEKOTOPBIX CIel[MaTbHBIX aKTaX, HaIIpuMep, B 3aKOHe
ot 06.03.1998 Ne 98-146 o 6esomacHOCTU U Tpomaranfe cropra'®. CooTBeTCTBYIOIIee 3aKOHO-
JaTeNbCTBO BIOCIENCTBIY Bo1no B COpTUBHBI KofeKe OpaHImm.

Mesxzy TeM nMeHHO 3akoH Ne 84-610 cTam OCHOBOI HOBOTO KOAU(PUIIMPOBAHHOTO aKTa,
IpY CO3JaHUM KOTOPOTO ObUT MCIIONb30BaH METOH KOAMMUKALMN AEICTBYIOIIEro IpaBa, —
110 TIOficueTaM MccrefoBareneit, B geiicTpyrommeM Ha 2015 1. Kopekce mopsipka 85% crareii pa-
Hee B TOM WJ/IV MTHOM BHJie COiep)Kanuch B 3akoHe ABuc?.

' Julien L. Les institutions sportives en France (introduction au droit du sport) // Publications Doc Du
Juriste. 2015 [OnexrponHusiit pecypcl: // https://www.doc-du-juriste.com/droit-prive-et-contrat/droit-autres-
branches/cours-de-professeur/institutions-sportives-france-introduction-droit-sport-479549.html (mata 06-
pamennsi: 01.06.2017)

17 Loi Ne 84-610 du 16 juillet 1984 relative a lorganisation et a la promotion des activites physiques et sport-
ives // Journal officiel de la République Frangcaise. 17.07.1984. P. 2288-2293.

18 [Monxun JI.B., Conosves A.A., Ilonkuna A.J1. IIpaBoBoe 06ecredeH e IpOTUBOLEICTBIIS IPOTUBOIIPAB-
HOMY NOBEICHNIO CIIOPTUBHBIX 00/enbIyKoB. M., 2014. C. 84.

¥ [Tonkun U.B., Conosves A.A., [Tonkuna A.V. Ykas. cou. C. 85.

% Schut P, Collinet C. French sports policies for young people: fragmentation and coordination modes //
International Journal of Sport Policy and Politics. 2016. N. 1. P. 117.
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CropruBHbI Kofiekc DpaHINM COCTOUT U3 YeThIpeX KHUT, KaXK/Iasd U3 KOTOPBIX OCBAIIe-
Ha OT/[e/IbHOMY acIleKTy CHOPTUBHOTIO IIpaBa:

Kunra I — Opranusanys MeponpuATnii mo Gpuandeckoil Ky/IbType U CIIOpTY.

Kuura II — Y4yacTHUKY CIOPTUBHBIX COPEBHOBAHMI (CIIOPTCMEHBI, apOUTPBI, TPEHEPSI,
IpeniofiaBare/ny, GyHKINOHEPHI).

Kunra III — PazjdHble BUABI CIIOPTMBHBIX IIPAKTUK, 0€30IaCHOCTD U TUTVIEHA CIOPTa,
OpraHM3aly I yIpaBIeHNs CIIOPTVBHBIMY COOBITAMIL

Kanra IV — ®unaHcupoBaHMe CIOpTa U IpMMeHEeHNe 3aKOHO/IaTe/IbCTBA B IIPAaBOOTHO-
IHICHNAX, BOSHMKAIOMIVX B 3aMOPCKIUX CIIOPTVMBHBIX KOMMYHaX.

A.A. ConoBbeB OTMEYAET, YTO «II0 MHEHVIO0 MHOIMX (PaHIY3CKUX 9KCIepToB, CIOpTUB-
HBIIT KofeKe PpaHIuy 06eCIednI CyIeCTBEHHBII MITY/IbC Pa3sBUTIIO (PPAHIIY3CKOTO CIIOPTa
U CO3[aJl peajbHble YCIOoBMA WA 3¢ (deKTNBHOI 60pbOBI ¢ KOPPYIILIMEil ¥ MHBIMM BUAMU
IIpeCTYIUIEHUIT B CIOpTe»™.

Llenecoo6pasHo elle pa3 MOFYEPKHYTD, YTO POCCUIICKOE U (PAHIY3CKOe 3aKOHOMATeNb-
CTBO VIMEIOT MHOTO O0IIIero; CoBpeMeHHasl pPOCCUIICKas MOJe/Ib KOHCTUTYIVIOHHO-IIPaBOBO-
TO PeryImpoBaHIMsl, PABHO KaK U PETyIMPOBAHNS B IOAAB/LIIOIEM OONBIINHCTBE OTpaCIeil
YaCTHOTO M ITy6IMYHOrO IpaBa, COOTBETCTBYET VI/WJIN PELMIINPOBAJIO U3 MOJISIIN, pPealns3o-
BaHHOII BO (PaHIy3CKOM 3aKOHOJIaTe/IbCTBe. BripodeM, CripaBeIMBOCTI Pai HY>KHO OTMe-
TUTD, 9TO (PPaHIIY3CKIIT 3aKOHOJATE/Ib IIPOIBUHYIICA HAMHOTO JajIbllle 3aKOHOMIATeNIell APYTIX
CTpaH MUpa B YacTV KOAU(UKaLUY 3aKOHOHATeIbCTBA — KOAMPUIIVPOBAHbI He TOTIBKO OTpac-
JIM TIpaBa, HO VI Pa3/IMyHble IIPaBOBbIe MHCTUTYTHL. KpoMe TOro, 3a4acTyio BO (ppaHITy3cKOM
3aKOHOJIATENIbCTBE «KOIEKCaMI» MMEHYIOTCS He KOEMGUIMPOBAaHHBIC, a MHKOPIIOPMPOBAaH-
Hble aKTbhl — IIO CYTH, CBOABI 3aKOHOB. CHOPTUBHBII Kofiekc DpaHLUY IpefcTaB/aeT coOoit
ruOpuy, — HOPMBI 6A30BBIX MHCTUTYTOB CIIOPTUBHOTO IIpaBa, OTPaKEHHBIe paHee B 3aKOHAX
U APYTUX KOJEKCax, ObUIM KOFM(UIPOBAHBIL, T.e. BOLUIM B CTPYKTYPUPOBAHHYIO OCHOBHYIO
vacTh CHOPTMBHOIO KOJEKCa, B TO BpeMs Kak fiekpeThl (Décrets) u ykassl (Arrétés), permaMeH-
TYPOBABIIVE OTHOIICHNS B cepe GU3MIeCcKOil KyIbTYPHI U CIIOPTA, JIMIIb MHKOPIIOPUPYIOTCS,
nob6asstorcst B IIpunoskennst k ClopTMBHOMY KOZieKCy. JIaHHBI CII0CO6 rMOpUAHON crucTeMa-
TU3aLM 3aKOHOJATeNbCTBA, KaK M3BeCTHO, COBPEMEHHOMY POCCUIICKOMY IIpaBy He 3HAKOM.

DpaHIy3cKoe CIIOPTMBHOE 3aKOHOJATENIbCTBO BBICTYIACT BUHENIIVM, HO OTHIOb He
eMHCTBEHHBIM 00pasIioM KOfudMKaLuy HAal[MOHAJIbBHOIO CIIOPTMBHOIO 3aKOHO/IATe/IbCTBA.
Tax, B bpasunuu (crpaHe ¢ 60orareiMy CHOPTMBHBIMM TPAaAMLIMAMM) HET €UHOTO KOAUPM-
L[MPOBAHHOTO aKTa B cdepe GU3MIECKON KYABTYPBI M CIIOPTA, HO AEICTBYIOT IPUHATHIE B
IIPOLIIOM CTOJIETHH JABa AMCLMIUIMHAPHBIX KOJeKca — bpasyIbckuil fUCHMIUIMHAPHBI PyT-
6onbHbIT koeke (Codigo brasileiro disciplinar do futebol — CBDF) n Bpasumbckuit Kopexc
CIIOPTVBHO I0CTUIUY U cnopTuBHON aucuminubl (Codigo brasileiro de justica e disciplina
desportiva — CBJDD)*. B psape mratoB CIIA melIcTBYIOT TUTYIBL CBOLOB 3aKOHOB, IIOCB-
IIeHHbIE PETY/IMPOBAHNIO IPABOOTHOLIEHWIT B cepe BM31MIecKoll KYIbTYpBI U CIIOPTa, KOTO-
pble ¢ y4eToM CIrenyiUKy aMepUKaHCKOI IIPaBOBOI CHCTEMBI MOTYT OBITb YCIOBHO Ha3BaHBI
«CHOPTUBHBIMM Kofiekcamm». B Mramuu (kak u B Bpaswinu) Ha rocyfapcTBEHHOM YpOBHE
YTBEPKJEH CllelanN3POBAHHbIN NVCIUIIIVHAPHBIN CIIOPTUBHBIN KOJeKC — VITanbaHcKmit
KogeKc Brpicirero cyza ciopTMBHO I0CTUIIN™,

2 Conosves A.A. Konnenuus npoekra CroprusHoro kogekca Poccuiickoit @egeparnyun. M., 2009. C. 31.
2 BpasuabcKue CIOPTUBHBIE KOfeKchl / mof pen. A. A. Conosbesa. M., 2010. 149 c.

» Conosves A.A. Poccuiicknit 1 3apyGeXXHBIIT OIBIT CUCTEMATHU3ALUN 3aKOHO/ATENbCTBA O criopre. M.,
2011. C. 213.
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Poccuiickue mccnenoBanys 3apybOexXHON IPaKTUKM CHUCTEMAaTH3alyM CIOPTUBHOIO 3a-
KOHOJATe/IbCTBA, B YaCTHOCTY, MHOIOYNC/IeHHbIe paboThl A.A. Co/loBbeBa, He COfepKar, Ha
Halll B3D/LAL, YOeNUTEeIbHOI apryMeHTalluy B O/Nb3y KOAVM(MUKAINU POCCUIICKOTO CIIOPTUB-
HOTO 3aKOHOJIATe/IbCTBA. DTO OTMEYAIOT I IpyTue aBTOpbI*:. B To e BpeMs, MMelomyecs uc-
CIIe/JOBAHMNA:

BO-IIEPBBIX, OTBEP>KAAIOT, YTO B PAa3BUTHIX 3aPYOEKHBIX CTPAHAX, 0COOEHHO B TeX, ITie
pasBuTHe PUIMYECKOI KYIBTYPDI M CIIOPTA CTAJ/IO OJJHOI 113 KTIOUEBBIX Le/Iell TOCYAapCTBEHHOTO
yTIpaB/IeHN, Ha IPOTKEHNM ITOCTIEHNUX IBYX JeCATUIETHI aKTUBHO BEIETCA CUCTEMATU3alIZ
CIIOPTUBHOTO 3aKOHOJATEIbCTBA, KOTOPas OCYLIECTB/LACTCA B pas/IMYHbIX popMax;

BO-BTOPBIX, YKa3bIBAIOT, YTO KOAM(MUKALVA CIOPTUBHOTO 3aKOHOMATeIbCTBA BO3MOXKHA;
VIMeeTCs YCIIeITHbII OIIBIT KoMKy GpaHIy3CKOrO CHOPTUBHOTO 3aKOHOMATeIbCTBA.

Heo6xoanmMo 1epecMOTpeTh 3apyOeXKHBIT OIBIT Yepe3 HMPU3MY POCCUIICKOI MPaBOBOIL
VICTOPUM U A€V ICTBUTEIBHOCTH. Ba)KHO elrie pas 06paTnTh BHUMaHIE Ha TO, YTO HA IPOTSDKEHIN
CTOMeTNI KOmyVIKAIVIA CTAHOBY/IACH OfJHOI M3 BayKHEIIINX IIPEIOChUIOK MIPOKOTo IpU3Ha-
HIA OIIpeJieIeHHbIX OTPAC/IEll TPaBa B 0T€YeCTBEHHOM IIPaBOBOM IpocTpaHcTBe. ITo Beeit Bu-
AVIMOCTY, M3JjaHue KoguULIPOBaHHOIO IPAaBOBOTO aKTa B CO3HAHNMM OOJIBIINHCTBA POCCUAH,
06pasHO rOBOPsI, «IETUTUMMU3UPYET» OIpPEeTIeHHYI0 OTPAC/b IIPaBa, 6e3yCTIOBHO MOATBEPXK-
[laeT ee CyleCTBOBaHIe. VIMEHHO Haymdme OTpac/ieBoro KopuuIpoBaHHOTO HOPMAaTUBHOIO
aKTa CYUTAETCA OCHOBaHUEM 0e3yCIIOBHOIO IPU3HAHMA 3a OIPENeTIeHHON OTPAC/IbIO 3aKOHO-
JaTelbCTBA CTATyca OTPAC/I IIpaBa M OTPAC/IM IOPUANYIECKON HayKy (HaIlpuMep, KWINIIHOE,
3eMeJIbHOE, BOJHOE, BO3[YIIHOE IIPaBo). V1, Ha060poT, «<HeKOAUPUIIPOBaHHbIE OTPACTII», Ha-
IIpUMep, 9KOIOTMYECKOe MY MYHUIMIIA/TIBHOE, Ja/IeKO He BCeMM MCC/IeOBaTeNAMI ITpU3Ha-
IOTCA B Ka4eCTBE CAaMOCTOATENIbHBIX OTpaceil MpaBa, BOIPOCHI O CTaTyCce COOTBETCTBYIOLIUX
OTpaC/IeN OCTAIOTCA OTKPBITHIMM U, HEPEIKO, OCTPO NUCKYCCUOHHBIMMU.

DpaHIy3CKWIT OIBIT KOAUPUKALY CHOPTUBHOTO IIpaBa SABJIACTCS HAIJLAHON WUIIOCTpa-
LMell TOTO, KaK B XOJie CUCTEMATU3alM/ CHOPTUBHOTO 3aKOHOMATENIbCTBA PEMIAIOTCA 3a/jaull
HIOBBIIICHNA CTAaTyca PU3MYIECKOI KYIbTYPBI M CIIOPTA, IIOHATHOCTI IIPaBOIPUMEHEHN, 3a-
KJIaIbIBA€TCA BEKTOP JJIA YCHEIIHOTO Pa3BUTHA OTPACIN 3aKOHOJATEIbCTBA I COOTBETCTBY-
IOIIEel OTPAC/IN IIPaBa.

Poccuiickoe CHOpTHMBHOE 3aKOHONATE/ILCTBO XapaKTepuayerTcsa IpobreMamMy, IpaKTH-
YeCKI CXOZHBIMI C TeMU, KOTOpbIe ObIIN peleHs! Ipy Kopnudukanyu GpaHIfy3cKOro Crop-
TUBHOTO 3aKOHOAaTeNbcTBa. ObpaliaeT Ha ce0s BHUMaHUeE U TO, YTO B Ka4eCTBE OCHOBBI /LA
KopmuKanyy 6611 N36PaH [[eIICTBYIONINIT OTPACIEBOI HOPMATIBHBI aKT — 3aKOH 0 (U3N-
4ecKoll KyJIbType U cnopTe. B aHHOM cy4ae, BepOsATHO, 3apyOesKHBIIl OIIBIT, PACCMOTPEHHBII
U IIPOAHA/IM3MPOBAHHBIN CKBO3b IIPU3MY OT€YECTBEHHOI IIPABOBOM [NEiiCTBUTEIbLHOCTY, JA€T
HaM rOTOBBIN PELENT Na/IbHEIET0 PA3BUTUA POCCUICKOTO CIIOPTUBHOIO 3aKOHOATEIbCTBA.

Mexxpy TeM paboTa 10 KomgypuKayy CIOPTUBHOIO 3aKOHOJATE/NIbCTBA 110 CYTHU He BefleT-
Csl, XOTsI IIePBbIe MIPeIOKeHNsI B JAHHOI cepe OBUIN Ce/IaHBI ellje B COBETCKUIT EPUOf, B
1980-e ropax (mprMeyarenpHoO, 4To 1o crnegam Omummmaznst 1980 1.)%. TekcT camoro mpoexTa
KOIM(UIMPOBAHHOIO aKTa IO HACTOAIIEIO BpeMEeHN He pa3pabOoTaH U He BHECEH Ha PpacCMo-
Tpenne B OepepanbHoe cobpanye. O4eBUIHO, YTO JINIA, IIPUYACTHBIE K HOPMOTBOPYECTBY,
He BUJIAT OCHOBAHUII /IS pa3paboTKM U yTBepxKaeHna CHOPTUBHOTO KOJEKCa B HACTOALINIA
MOMEHT.

** Kynues I1.P. A mayio mn Poccym xompoBath GppaHITyscKyIo 1 6pasuibCKyI0 MOJIE/I CHOPTUBHOTO ITpaBa
u Hy>eH nu Poccyn criopTuBHbiit koziekc? // TIpaBo 1 o6pasosanue. 2010. Ne 5. C. 181-184.

» Chemakin .M. Codification of Legislation on Physical Culture, Sports, and Tourism // Soviet Law and
Government. 1984. N 3. P. 73-89.
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[TpuBeneHHbIE BBIIIE APTYMEHTHI IIOATBEP)KJAAIOT CYILIeCTBOBAHME CIOPTMBHOIO IIPaBa
KaK CaMOCTOATEIbHON OTPac/IM IpaBa, a TAK)Ke YKa3bIBAIOT HA MHOTOYVIC/IEHHOCTD 3aKOHOB I
IIO/I3aKOHHBIX aKTOB B c(hepe criopTuBHOrO npasa PO, He3aBepIIeHHOCTb HOPMOTBOPYECKOT0
Impolecca B jaHHOU cdepe. C Ipyroit CTOpOHBL, B cdepe CIOPTUBHOIO IpaBa Bce Xe Cylie-
CTBYeT K/II0YeBOI 1 (yHIaMeHTaIbHbII HOPMATUBHBI MpaBoBoit akT (O3 «O ¢dusueckoit
Ky/IbType 1 CIIOpTe»), KOTOPBIl 1 JJOJDKEH BBICTYIATh OCHOBON pa3paboTky CropTUBHOTO
KofleKca. Pa3 Takoll aKT CyIIecTByeT, y 3aKOHOJATe/lA BO3HIMKAET BOIIPOC O NIPMOPUTETHOCTH
KOZiUKaLNY CHOPTUBHOTO 3aKOHO/IaTeNbCTBA. [T0JOOHBII O/IX0/] He YYUTDIBAET JOIOTHMU-
TEJIbHBIX APTYMEHTOB B 110713y KOAUPUKAIINU POCCUIICKOTO CIIOPTUBHOTO 3aKOHO/IATEeNbCTBA,
He YYTeHHBIX, B 4acTHOCTH, A.A. COlOBbEeBbIM, B TOM 4MCTIE IO 0O BEKTUBHBIM IIPUYMHAM.

Ba)kxHO OTMETNTD, YTO aKTMBM3ALMA TOCYAAPCTBEHHOIO BMEIIaTeIbCTBA B pacCMaTpyBae-
MyIo cepy IPaBOBBIX OTHOLIEHWII CBSI3aHa C BO3BEJeHNEeM B IIOC/IeiHEe IeCATIIETUE 3aa4
pasBUTUA PUINYECKOI KYIBTYPBI I CIIOPTA, KAK MaCCOBBIX, TaK U IPOdeCcCUOHAIbHbIX, B YUC-
JIO IIPMOPUTETOB HAIL[MOHAIBHOTO pa3BuTiA. KpoMe Toro, akTMBHO pasBuBaeTcsA Impodeccn-
OHAJIbHBIN CIIOPT. B 9acTHOCTM, KaK y>Ke 0oTMedanoch, Poccus B mocnenHme rogsl IpMHNMAET
K/II0UeBble MeXXJYHApPOHbIE CIIOPTMBHbIC COPEBHOBAHNA, B TOM 4ciie B 2014 I. cOCTOAMNCD
XXII Onmumnuiickre sumune urpsl u XI [Tapaonumnuiickne suMHMe urpsl, a B 2018 1. Poccnsa
IIPUHYMAET, IOXAYIL, caMoe 3HaunMoe nocae OMMMINIICKUX UTP CHOPTUBHOE COpEBHOBA-
Hre — YemmnmoHat Mupa no ¢ytdomy. Beicokas obijecTBeHHas 3HAYMMOCTD HaJJIe)Kallert
OpraHM3aIVM U IPOBEJIeHNA YKa3aHHBIX CIIOPTMBHBIX MEPONPUATII CTalu IPUINHON IpU-
HATUA CIIEI[VaNbHbIX 3aKOHOJ[ATEIbHBIX aKTOB B IAaHHOI cdepe, MOMOXKeHMsI KOTOPBIX ObUIHN
PasBUTBLI B MHOTOUMCIEHHBIX II0/I3aKOHHBIX aKTaxX.

YcuneHne rocyfapcTBEHHOTO BMeIIaTeNIbCTBa B cpepy npodeccroHanbHOro CiopTa Ipu-
BEJIO TaK)Xe K aKTVBHOJ MUTPAIVi HOPM CHOPTUBHOTO IIPaBa B 3aKOHONATENbCTBO APYTHX, B
TOM 4JCJIe HECMEXKHBIX, oTpacyieil. Hamane oTpacieBoro KogyyuupoBaHHOIO aKTa II03BOJIN-
710 GBI 3aKOHOAATENIO, IIPMHMMAsI HOBbIe HOPMBI B pacCMaTpyBaeMoit cepe, pasMelaTh Ux B
CropTiBHOM KOf€KCe, 00/1erdasi IOHMMaHe U IPYMEHeHe CIIOPTUBHOTO 3aKOHO/ATE/bCTBA.

B pesynbrare Ha CeTONHALIHUIL JleHb HOPMBI CIIOPTMBHOIO IIpaBa 3HAYaTCA He TOIBKO
B MHOTOYNC/IEHHBIX OTPAC/IeBBIX HOPMATUBHBIX aKTaX, HO M 3aKOHOJATE/NbCTBE OPYIUX OT-
pacrieit, Ipyu4eM 4MCI0 COOTBETCTBYIOMIMX HOPM HEYK/IOHHO pacTeT. CKa3aHHOe 3aTpPyHLHAET
IIpaBOIIOHMMaHMe U IPaBOIIPYMeHeHe B cepe CIOPTUBHOTO IpaBa, IOATBEPXKiast He06X0-
IUMOCTb €r0 CKOpeIflllell CHCTeMaTU3aluy, KoTopas Hauboee yCIeHO MOXKeT OBITb OCy-
I[eCTB/ICHA Iy TeM TOITbKO KOTMPUKAIVIN.

Bornee Toro, aHanm3 fUHAMUKYU TOCYIAPCTBEHHOTO PETYIMPOBAHNA B cepe PpuandecKoir
KY/IBTYPBI 11 CIIOPTA YKa3bIBaeT, YTO 3aKOHOJATE/b Oy[ieT CTPEeMUTBCS PACIPOCTPAHATD MM-
IIepaTUBHBIN METOJ] IPAaBOBOTO PETY/IMPOBAHNA Ha pacCMaTpUBaeMble ¥ CMEXKHbIE IIPaBOOT-
HOIICHN A, YTO IOPOJUT IIPMHATIE HOBBIX HOPM. B pesynbrare He 0¢opMMBIIAsACA 1O CUX ITOP
B YeTKIX TPAHMIIAX CUCTEMA CIIOPTUBHOTO 3aKOHO/ATEIbCTBA MOYKET B elile OO/IbIIIel CTeTeH
HedOopMUpPOBaThCA.

[TockonmbKy paboTa Haj IIPOEKTOM KOZEKca B Ie/Ax obecriedeHMs KadeCTBA 3aKOHOJA-
TENBHOTO MpoLiecca He MOXKeT OBITh MPOBefeHa OfHOMOMEHTHO, HeOOXOAMMOCTD KofuduKa-
LUV CIIOPTVYBHOTO 3aKOHOAATENbCTBA Poccyu Hamuijo y>ke B HacTOANMIT MOMeHT. IIpunarue
CIopTUBHOTO KOfieKCa BO MHOTOM IPeABOCXUTUT NPOO/IeMbl B peanusalnuy Ipasa, CBsA3aH-
Hble C MepCHeKTMBAaMM MAacIITaOHOTO BMeIIaTelbCTBA TOCYApPCTBA B cepy (uandeckoi
KY/IBTYPbI ¥ CHOPTA, 00YCTIOBIEHHBIMM 3HAYMMOCTBIO PasBUTHA JAHHOI cepbl.

VimenHo B pamkax CIIOPTUBHOTO KOJEKca MOSBUTCA BO3MOXKHOCTD Hanmboree IOTHOIeH-
HO 1 eIMHOBPEMEHHO YCTPAHUTDb IPOOEIIBL B CIIOPTYBHOM 3aKOHOIATENbCTBE CTpaHbl. Crefo-
BAaTeTbHO, HA CETOHAIIHNI IeHb CYIeCTBEHHO PacIIMpIICA IepedeHb apryMEHTOB B II0/Ib3y
KofMyUKaLMUU CIIOPTUBHOTO 3aKOHOJATEIbCTBA.
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PeSIOMI/Ipy}I, IIpuBENEM IIEPEICHD OCHOBHBIX IIPNYNH, aKTYa/IN3NPYIOLIINX H606XOIU/IMOCTI)
TIpUHATUA CHOpTI/IBHOI‘O KOJIEKCa:

IOJIO>KUTE/IBHBIN 3aPYOeXKHbIIT ONBIT KOAM(UKALNY CIOPTUBHOTO 3aKOHO/ATEIbCTBA;

MHOTOYVCTIEHHOCTDb 3aKOHOB I IIOfI3aKOHHBIX aKTOB B cpepe POCCUIICKOTO CHOPTUBHOTO
IIpaBa, HA/IN4Me HOPM CIIOPTUBHOTO IIpaBa B 3aKOHOAATEIbCTBE APYINX, B TOM YMC/I€ HECMEXK-
HBIX OTpac/ieif, He3aBepIIeHHOCTh HOPMOTBOPYECKOTO IIpoIecca B JaHHOI cdepe;

NIPUOPUTETHDII XapaKTep rOCYlapCTBEHHON MOALEPKKY U PETYIMPOBAHMSA Pa3BUTHU KaK
MaccoBON (PU3NYECKOI KYIBTYPBI, TaK ¥ IPO(eCcCHOHATBHOTO CIIOPTa;

IIPpOTHO3NMpPOBaHNE naaneﬂmero TIPNHATUA PAa3pO3HEHHDBIX HOPM VI HOPMAaTVIBHbIX aKTOB,
perynmpyrommnx pacCMaTpnBaeMbI€ IIPABOOTHOIIEHNA, YTO BHECET OKOHYATE/IbHBbIN Xa0C B
cdepy IpaBOIOHMMAHNA U IIPABONPYMEHEHN;

HEBO3MOXHOCTb uaaneﬂmeﬁ cucreMaTn3annm CIIOpTUBHOIO 3aKOHOZATE/IbCTBA ITYTEM
KOHCONMOAIMN VIV B IHBIX BU/AAX, KpOoMe Kom/[(’pMKauMM.

Moxno KOHCTATNPOBATh, UYTO B HACTOAIEE BPpEMA 00bEKTUBHBIX HpeH}ITCTBI/Iﬁ K CuCTe-
MaTH3aIM CIIOPTUBHOTO 3aKOHOZATeNbCTBa Poccuy He cymmecTByeT, a Hanbosee IpefnodTH-
TETbHBIM BUAOM CUCTEMATU3ANNUU IIPENCTABIAETCA Konmbm(aul/[s{. OcHoBoI KonM(l)MKauMM
MoxeT BRICTYIIUTb O3 «O (pusnueckoit KyJIbType I CIIOPTe», a IPOOeIIbl B IPaBOBOM peryn-
poOBaHUM MOIYyT OBITH YCTpaHEHDI IYTEM BHECEHUA B TEKCT KoneKca TOIOXKEHU I MOIENbHDBIX
3aKOHOB O CIIOPTUBHOII IIOATOTOBKE, PO eCCHOHAIBHOM U IIapaoIIMIIUIICKOM CIIOpTe.
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Abstract

It is studying the relevance of the systematization of Russian sports legislation and issues of the
publication of a codified sports act. The essence of codification as a kind of systematization of
normative legal acts is revealed, the current state of Russian sports legislation is studied, foreign
experience of systematization and codification of sports legislation is considered. Particular attention
is paid to the analysis of the practice of codification of sports legislation in France. It is concluded
that the presence of a sufficiently specific system of sports legislation of the Russian Federation
objectively raises the question of the need to develop and adopt the Sporting Code of the Russian
Federation. It is substantiated that the French experience of the codification of sports law studied in
the publication is a graphic illustration of how in the course of systematization of sports legislation the
tasks of raising the status of physical culture and sports, the understanding of law enforcement, are
being laid, a vector is being laid for the successful development of the branch of legislation and the
relevant branch of law. The arguments in favor of the Sporting Code are the priority of physical culture
and sports government support and regulation; relevant foreign experience; the large number of
laws and regulations of the Russian Federation in the field of sports rights, the incompleteness of
the legislative process in this area; forecasting the adoption of further rules and regulations bringing
chaos in law understanding and enforcement. It is proved that there are no current objective
obstacles to the development and approval of the Sporting Code of the Russian Federation. The
basis for codification may be the Federal Law “On Physical Culture and Sports”, and gaps in legal
regulation can be eliminated by introducing in the text of the code provisions of model laws on sports
training, professional and paralympic sports. The author expresses conviction that the adoption of
the Sports Code of the Russian Federation, in many respects, anticipates and warns the problems
in the legal understanding and enforcement expected in the coming years in connection with the
active state interference in the regulation of legal relations in the field of physical culture and sports,
conditioned by the priority nature of the latter’s development.
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«fMopunaHaa BOVHax»:
MeXAYyHapoaHO-NpaBoBoe
n3mMepeHue

K.J1. CazoHoBa

[oueHT VIHCTUTYTa rocyaapCTBEHHOW CnyX0bl 1 ynpasneHus Poccuinckoin akagemMnm HapoagHo -
ro X03ancTBa 1 rocygapcTBeHHon cnyx6bl npu MNMpesngeHte Poccuiickoin depepaunn, kaHan-
[aT IpuanYecKnx Hayk, kaHauaar nonutuyeckux Hayk. Agpec: 119606, Poccuiickasa Penepa-
uunsa, Mocksa, np. BepHaackoro, 84. E-mail: kira_sazonova@mail.ru

AHHOTaAUMA

B nocnepnHve Tpu roga TepMmnH «rmbpuaHasi BOiHa» akTUBHO MPUMEHSIETCS B MOMUTUYECKOM U NOU-
TONOrMYeCcKoW cpenax, OAHaKO MPaBOBbIE aCMekTbl AAHHOrO SIBEHMS MOKa OCTAlTCS HeA0CTaTOYHO
n3y4yeHHbIMKN. B pesynbTate co3paeTcs onacHas cuTyauusi, Korga TEPMUH, OTpakaloLWmii TEHAEHUMN B
cdepe BOEHHO-CUITIOBOIO 1 MHGOPMALMOHHOMO B3aMMOENCTBIS rOCYAapCTB, MOCTENEHHO BHEAPSIET-
CS1 B HAQYYHYIO 1 9KCMEPTHYIO TEPMUHOJIOTMIO, HEe 061azas NpyY 3TOM YEeTKMM MPaBOBbIM COAEPXKAHNEM.
B HacTosiLee BpeMsi BeAeTCs cepbedHas ANCKYCCUS 0 ONMYCTUMOCTU MCMNOJSIb30BaHUS AHHOMO TEPMU-
Ha B MPaBOBOM KOHTEKCTE 1 O BO3MOXHOCTSIX €ro AasibHENLLIEro BKIIOYEHWS B MEXAYHAapOAHO-NPaBo-
BYIO TeEpMUHOsOrmio. @eHoMeH «rmbpuaHON BONHbI» AEMOHCTPMPYET Pe3koe YBENNYeHEe 3HAYUMOCTH
MHMOPMALIMOHHOIO KOMMOHEHTa B MEXAYyHapOAHbIX OTHOLLEHUSIX, a TakXe SIBASeTCS 3aKOHOMEPHbIM
NPOJOJIXEHNEM peann3aumm KOHLEMNLMI «LBETHLIX PEBOJTIOLMNI» N «apabCKnX BECEH», MpeaycMmaTpu-
BaIOLLMX NPEVMYLLECTBEHHO HE CUOBOE BO3AENCTBNE HA NPOTUBHMKA. [epCcnekTnBbI BKIIIOYEHUS Tep-
MUHa «rmbpuaHas BoHa» B annapar MexzayHapoAHOro npasa BECbMa TyMaHHbI C y4ETOM TOr0, YTO YXe
6onee 30 neT cyLLeCTBYEeT MeXAyHapoaHO-MPaBOBO TEPMUH «FOCYAAPCTBEHHbIN TEPPOPU3M» C BECb-
Ma CXO[HbIM CMbIC/I0BbIM HAMOMIHEHMEM, KOTOPbIN Tak U He CTan NpeaMeToM MeXAyHapoaHO-NPaBoOBO-
ro perynvpoBaHns Ha YpPOBHE Cneumann3npoBaHHON KOHBEHLMN. MOXHO Takxe KOHCTaTMpoBaTh, YTO
«rmbpuaHas BoliHa» crtana XypHaiuCcTCKUM knue ans 0603HavyeHns AencTBMiA rocyaapcTB, He Bru-
CblBaOLLMXCS B paMK1 TPaAULIMOHHOW BOEHHO-CUIIOBOW NapaaurMbl, U 9TO KpaiHe oTpuLaTeNbHO cka-
3bIBAETCS Ha NepcrnekTnBax HOPMaTMBHO-MPABOBOro PErynMpoBaHns faHHOro sisneHusi. Kpome Toro,
MHDOPMaLMOHHO-KOMMYHUKaLWOHHas cdepa B Cunly ee AMHaMmM3ma SIBASIETCS CIULLIKOM CHOXHbIM
06BEKTOM MeXAyHapoaHO-NPaBOBOro perynnMpoBaHus. ABTop BbloensieT Hanbosiee 3HaYMMble MeXay-
HapOAHO-NPaBOBbIe MPOBGIEMbI, KOTOPbIE BCTAIOT NPY PACCMOTPEHUM NPaBOBOM KOHHOTALMK «rnMbpua-
HOW BOWHbI», B TOM YMcrie Npobnemy NpsiMbix aHanoruim Mexay ee KaTeropusiMm 1 Knaccu4yeckmumm Bo-
E€HHO-CUOBbLIMY KaTeropmsiMu. B aHHOM KOHTEKCTE BO3HMKAKOT BOMPOCHl — MOXET fin kmbepartaka
CUYMTaTbCS OCHOBaHMEM CaMOOOOPOHbI FOCYAapCTBa, U ABASIOTCS NN AEACTBUS rOCYAapCTB, KOTOpble
MOXHO OTHECTU K «rMOPUAHOI BONHE», OCHOBAHWEM A51 MEXAYHapOAHO-NPaBOBOM OTBETCTBEHHOCTY.

KnioueBblie cnoBsa

«rmbpunaHasa BoHa», MexXayHapoaHOe NpaBo, MHHOPMALIMOHHASA BOVHA, KOHMANKTbI, «FrOCYLAPCTBEH-
HbI TEPPOPU3M», MEXOYHAPOAHAs OTBETCTBEHHOCTb.

Bubnunorpadunyeckoe onmcarme: CazoHosa K.J1. «MbpuaHas BoiHa»: MeXayHapoaHO-NpaBoBOE N3Me-
peHue // MNpa.o. XXypHan Beicweli wkonbl akoHoMukn. 2017. N2 4. C. 177-187.

JEL: K33; YOK: 341 DOI: 10.17323/2072-8166.2017.4.177.187
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upopmanyoHHoe IPOTNBOOOPCTBO BCerfa ObIIO HEOTHEMIEMOI YACTHIO TPA/ULINOH-
HOTO BOEHHO-CHMJIOBOTO NPOTUBOCTOSAHNUA TOCYapCTB, OFHAKO IIOC/IESHNE TOJbI COIPOBO-
JKJAIOTCST OeCIIperiefleHTHBIM POCTOM 3HAUMMOCTHY MH(OPMAIIMOHHOTO KOMIIOHEHTA B MeX-
TOCYIapCTBEHHBIX OTHOLIEHMAX. Koner 2016 1. 03HaMeHOBAJICS TOABJICHNEM HEBEpPOSATHBIX
[0 X BO3MOXXHOCTSIM «PYCCKMX XaKePOB», KOTOPBIE SIKOOBI CIIOCOOHBI BMEIIAThCS B 136M-
PpaTeIbHBII IPOLIeCC MPAKTUIECKU B II000M rocygapcTse miaHeTsl'. B ¢gespane 2017 r. Ha
caitre MU]T Poccuitckoit @egepanynu mosiBuics pasgen «I[IpuMepsl MyOmMKaIuil, THPaxn-
PYIOILINX HeZoCTOBepHYyI0 MH(popManuio o Poccun»?, B KOTOPBI yyke 3aHECeHDbI OT/e/IbHbIe
My6NUKAIMY U3 TAKUX BIMATENbHBIX U3MIAHMIL, KaK «[leitn Tenerpady», «Hpio-Vopk Taitmc»,
«DaifHeHITHIT TaliMC», «Ajb-IIxasupa» u gp. B pespane 2017 r. rmaBa xopnopanuu «Mait-
Kkpocodpt» b. CmuT mpemmoxmt cosnars «uudposyio XKeHeBckyo KOHBEHINIO» IyLst 60PBOBI €
KIOepIIPeCTYIHOCTBIO, @ TAKXKE YIPEHUTD He3aBUCUMYIO OPraHM3aIIIo, KOTOPAsk «PaccIefo-
Basia OBl CIIOHCHPYeMble IIPABUTEIbCTBAMI PA3HBIX CTPAH KOEPATAKU B OTHOIIEHNUN APYTUX
cTpan»’. B dpespae 2017 1. TakxKe 6bU10 0UINATBHO 0OBABICHO O CO3TaHUM BOVICK MHDOP-
MaIoHHbIX onepanuii B Poccun®. Hakonen, B mapre 2017 1. 6b1BI1MIt Butie-nipe3upent CIIA
P. Yeitnu sasBuiI, 4TO IpeEAIIOIaraeMoe aMepUMKaHCKO CTOPOHOI BMeNIaTeNnbcTBO Poccum B
npesugentckye Boi6opsl B CIITA MOXHO pacIeHMBaTh KaK «aKT BOVHBD»’.

BrinreykasaHHbIe IIpUMephl HAILITHO IeMOHCTPUPYIOT 3HAYMMOCTD MH(OPMALMIOHHOTO
IIPOTVMBOCTOAHNA TOCYAPCTB Ha COBpeMeHHOM aTane. Eciu cmoBocoderanne «mHdpopmanm-
OHHasI BOJTHa» y>Ke CTAJI0 BIIO/IHE IIPUBBIYHBIM, TO TEPMUH «IMOPUIHAsT BOIHA» CTa/l BECbMa
MIOIY/IAP€EH INIIb B ITOCTIEHIE HECKOBKO JIeT. Ec/u MpocnefnTh JUHAMMKY 3aIIPOCOB CTIOBO-
codeTaHus «IMOpUAHAsI BOMHA» B IIONCKOBOIL crcteme Google, To 06HApy>XKMBAETCsI, 9TO O
BecHbI 2014 I. 5TOT TepMIH He BbI3bIBA/I HUKAKOI'O MHTEPeCA KaK y PyCCKOTOBOPAIINX, TaK U
Y QHIVIOTOBOPAIINX II0/Ib30BaTee’. MOXHO KOHCTaTHPOBATh, YTO TePMIH OBLI CO3HATEIBHO
«BOPOIIIEH» B MEAVAIPOCTPAHCTBO, IOPOAVB MHOXKECTBO 00OCYX/IEHIIT I MHTEPIIPETALINIL CO
CTOPOHBI KCIIEPTHOTO V1 AKa/IEMITIECKOTO COOOII[ECTB.

Monntuyeckunii n NpaBoBO KOHTEKCTbl TEPMUHA «rMopuaHas
BOHa» U NepPCrneKTUBbl BKJIIOYEHUS 3TOr0 TepMUHA
B MeXAyHapOAHO-NpaBoOBYO TEPMUHONOIUIO

[TpomomxuTenbHOE BpeMsA TePMUHBI «TMOPUAHASA BOIHA», «MHPOPMAIIOHHAsA BOJHa»,
«IIBE€THAsl PEBOMIOLMA» BOCIPUMHUMANNUCh KaK 37€MEHTbl MCK/IIOUUTEIbHO TOMUTONOTHYE-

! Cm., Hanpumep: [Dnektponnsiit pecypc]: // URL: http://www.rbc.ru/politics/11/11/2016/582557789a794
75783e2b0a4 (mara obpamenns: 16.11.2017)

2 [Onmextponnsiit pecypc]: // URL: http://www.mid.ru/nedostovernie-publikacii (gara obpamenns:
16.11.2017)

* ‘Digital Geneva Convention’ Needed to Deter Nation-State Hacking: Microsoft President [9nexTpoxHbIit
pecypcl: // URL: http://www.reuters.com/article/us-microsoft-cyber-idUSKBN15T26V (mara o6pamieHus:
16.11.2017)

¢ Iloiiry o6BSABMI O CO3JAHMM BOWCK MHGOPMALMOHHBIX Omepanmii [DmekTpoHHbIT pecypc]: //
URL:https://rg.ru/2017/02/22/shojgu-obiavil-o-sozdanii-vojsk-informacionnyh-operacij.html (zara
obpamenns: 16.11.2017)

* Russian Interference an “Act of War”: Cheney [Onexrponnsiit pecypc]: // URL:http://thehill.com/policy/
cybersecurity/325928-cheney-russian-election-interference-could-be-act-of-war (gara o6pamenns: 16.11.2017)

¢ CM. CTaTUCTHKY PycCKOA3bIYHOro ceKkTopa Google [Onexrponnsiit pecypc]: // URL: https://trends.google.
ru/trends/ ) u ero aHIIOA3BIYHOrO cekTOpa [DneKTpoHHbI pecypc]: // https://trends.google.com/trends/.
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CKIe’ WIM Ky/IbTYpPOJIOrMYecKue®, He MIMeEIOIie OTHOLIEHMA K MeXIyHapogHOMY Ipasy. Of-
HAKO C HEJABHUX IOpP B 3aIla/fHOM 9KCIEPTHOM COOOIeCTBE HAYA/NIOCh AKTUBHOE MCCIIENO-
BaHIe VIMEHHO MEX[YHapPOJHO-IIPABOBBIX ACIIEKTOB «TUOPIUAHOI BOITHBI . OTedecTBeHHAs
TOKTPVHA MEXIYHAPOJHOTO IIPaBa, 38 PEIKNUM VCKTIOUeHNeM ', HO-IIPeKHEMY IIPeAIIOYNTaeT
He OIlepMpOBATh JAHHBIM TEPMIHOM, MICXOSI U3 TOTO, YTO «TMOPMAHAs BOIHA» BOOOIIE He
ABJIAETCA TEPMUHOM MeXIyHapofiHOTO IpaBa. C OfHOI CTOPOHBDI, JaHHAsA MO3MNIUA SABIACT-
s OIIPaBIAHHON, IIOCKOJIbKY CJIOBOCOYETaHNe NeVICTBUTEIbHO (POPMaIbHO He 3aKpeIUIeHO B
HEMCTBYIOIMX MEX/TYHAPOAHO-TIPABOBBIX JOKYMEHTaX.

C gpyroil CTOPOHBI, MOCTIeHNE AECATUICTUA CTAIM HAI/LATHON WITIOCTpaLyell TOro, KakK
MTOJIMTOIOTHYECKIIE TEPMUHBI «[YyMaHUTApHAA MHTEPBEHLIVIA» VI «HECOCTOSABIINECHA TOCY/ap-
CTBa» BJPYI HauMHa/IM OKa3blBaTh CHU/IbHENIEe BAMAHME HA BCIO IApaJUIMy HeiCTBYIOIIETO
MEXYHapOJHOTrO IpaBa. bonee Toro, MMEHHO M3-3a CTPOTOrO pasMe)KeBaHMA TEPMUHOB Ha
«IIOJTUTOJIOTUYECKIUE» U «MEXIYHAPOLHO-TIIPABOBbIE» OTEYECTBEHHAsA JOKTPMHA MEX/YHAPOL-
HOTO IIpaBa HepeKo NprodpeTaeT peaKlVIOHHbIII XapaKTep, HOCKO/IbKY BBIHY>K/IeHA JIMIIIb pea-
TMPOBATh U OTBEYATh Ha TE JUCKYCCUMOHHbIE KOHIEIIINM, KOTOPble BOSHUKAIOT B PaMKaX 3aIla/j-
HOI'O aHA/IUTUYECKOTO NMUCKYPCa U 3aT€M aKTUBHO IIPOJIBUTAIOTCSA 110 BCEMY MIDY.

CoOBepIIeHHO OYeBUHO, YTO, HECMOTPs Ha BCe YCWINA MEXIYHaApOZHOIO COOOIecTBa,
mpo6eMa IIpUMEHEHNS CUJIb B COBPEMEHHOM MEXIYHAapOLHOM IIpaBe He pelleHa OKOHYa-
TE/IbHO, OfHAKO B IIOC/IEHHIE eCATUIETIS OOMBIIMHCTBO TOCYAAPCTB [JaXKe IIPU Peannsaliun
OTKPOBEHHO arpPeCcCHBHOIN MOJUTUKY CTPEMUTCS IPUAATb COOCTBEHHBIM JICVICTBUAM MAaKCH-
MaJIbHYIO JITUTUMHOCTD B I7Ia3aX MK YHApOIHOTO COO0IecTBa. /IMEHHO II03TOMY «BOIIHAa» He
ABJIAETCS B IIOCTIEHIE TOMbI YACTO SKCITyaTUPYEMbIM MEX/YHAPOLHO-IIPABOBbIM TEPMIHOM,
IIOCKO/IbKY aBTOMATIYeCKI OTChITaeT K IpsiMoMy Hapymrernto Ycrasa OOH. o ganHoi mpu-
YyHe BeCbMa YacTO IPOVCXOAUT 3aMeHa TepMIHA «BOJHa» Ha 9B(EMU3MBI «MEXK/[YHAPOIHBII
KOHQIMKT» MV «MEXITYHAPOIHBI KpM3NC». B cirydae ¢ «TOpIIHON BOHON» TEPMUH «BOJHa»
BBIBEJIEH BeCbMA MOMYEPKHYTO, YTO, II0 MHEHUIO OT/IE/IbHBIX SKCIIEPTOB, IPMU3BAHO OKa3bIBaTh
«BO3JIEIICTBYIE KaK Ha PAlJIOHA/IbHOE, TaK Y Ha SMOLMOHAIbHOE BOCIIPUATIE CYyOBEKTOM BOCH-
HO-TIO/IUTUYECKOI IeICTBUTEIbHOCTI» !, IIOCKO/IbKY TEPMMH «BOJHA» OJJHO3HAYHO aCCOLIUMPY-
€TCs1 C HeTaTMBHBIMIY IIPOTHBOIIPABHBIMI JIeiiCTBMAMY. KpoMe TOro, B OCIeiHNE HeCATUIETIA
MIPOC/IEXMBAETCA ABHAA TEHIEHIMA K TOMY, YTO «IIPAMBbIE, OTKPBITbIe BOEHHbIE CTOTKHOBEHMA
OKAa3bIBAIOTCA BTOPOCTEIIEHHBIMIL 110 OTHOIICHNIO K JTATEHTHBIM KOH(IMKTaM» 2. [laHHOE 00-
CTOATEIbCTBO IIPUBEJIO K becIpelieleHTHOMY POCTY KOIMYeCTBa I'PaKIaHCKIX BOJIH, cellapa-
TU3Ma M HALMIOHA/IbHOTO CaMOOIIPEe/IEHNs BO BCEM MUPE.

B.C. KoTsp oTMedaeT /jBa OCHOBHBIX KOHTEKCTa COBPEMEHHOIO MCIIONIb30BAHMA CTIOBO-
codeTaHVs «TMOpUHAs BoiiHa». IepBblIil CBA3aH C IPYMEHEHNEM JaHHOTO TepMIHA B CIIy-

7 Iemuoos A.B. CrpaTerus «ympas/sieMOrO Xaoca», KaK OZHO W3 IIPOsBICHUI MOIUTUKN «TUOPUIHBIX
BoJiH» // Teonomutuaecknii xypHan. 2015. Ne 2. C.16-20.

8 Kouemxkos B.B. KynbTypHOe msMepeHye rMOpMIHBIX BOMH // BecTHUK MOCKOBCKOTO YHUBEPCHUTETA.
Conmonorus n nonuronorus. 2015. Ne 4, C. 263-267.

° Sari A. Legal Aspects of Hybrid Warfare [9nexrponusiii pecypc]: // URL: https://www.lawfareblog.com/
legal-aspects-hybrid-warfare (gaTa obpamenns: 16.11.2017)

1 Cwm., Hamp.: Mapmuinenko E.B., bucynvmanos A.K. [n6puaHas BoitHa 1 MeXXTyHapOJHOE TYMaHUTapHOE
npaBo // EBpasuitckmit jopuamdeckuii sxypHat. 2016. Ne 6. C. 24.

"' Benosepos B.K., Conosves A.B. TubpupHas BOHA B OTEYECTBEHHOM IOIUTUYECKOM U HAyIHOM
puckypce // Bnactp. 2015. Ne 9. C. 8.

12 Iepacumos H.H. CoBpeMeHHas 3110Xa BOJH r’OpuHOro Tnma // AKTyabHble IPO6IeMbl I'yMaHUTaPHBIX
U COIMANIbHO-39KOHOMIYECKUX HayK. 2016. Ne 10. C. 120.
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YasAxX «MCHO/NIb30BAHNUA UPPETY/APHBIX BOMHCKUX (POPMUPOBAHNIL, BO3PACTAHNA PO CIIell-
CIy>k6, IUBepCHit, IPOBOKALIMI U IPYIUX GOPM U CIIOCOOOB BefieHN A MOAPBIBHBIX OIe AL,
nH(OPMALMOHHBIX 11 (PMHAHCOBO-9KOHOMIYECKIUX OIleparnii, Kubeparak, METOHOB IICHXOIIO-
TUYeCKOro BO3JEICTBUA Ha IIOBefleHNe TIofieii» . BTopoll KOHTeKCT MCIIONIb30BaHUA TePMU-
Ha CBf3aH C NPOBEfjCHNEM «MACIITA0HOI HMOAPBIBHOI OIepanuu 6e3 yJacTysi Pery/sipHbIX
BOOPY>KEHHBIX CUJI HaIllaJAf0Iero TOCYJapCTBa, HO C OIOPOJ Ha BHYTPEHHIE ITONTUYECKIe
CUJIBI CTPAHBI-)KE€PTBBI, KOTOPbIE Pa3[eNA0T NO3UIMIO HallaJalollero roCyJapcTBa, C LeIblo
CMEHBI peXKMMa CTPAHbI-)KEPTBBI UMM PafiMKaJbHOTO M3MEHEHMA €€ IMOMUTHUKY IIPU MacCu-
POBAaHHOI MaTepuaabHOI 11 NMHGOPMALMOHHOI TToAAepKKe» Y. TakuM 06pasoM, B MeXXAyHa-
POIHO-IIPaBOBOM IVICKypCe «rM6pmma;1 BOJHa» IPEJCTABIIAET co00IT «30HTUYHBIN TEPMUHY,
IIpU3BaHHbI 0003HAYNUTD pas/IMYHbIC CIIOCOOBI BO3/IEIICTBYA Ha IPOTUBHIIKA, HAXOAAIINEC]
3a IIpefieNnaMi KIacCM4eCKOro BOEHHO-CUIOBOTO MPOTUBOCTOAHMA.

BaskHO OTMeTHUTD, YTO B MEX/[YHAPOJHOM IpaBe yke 6omee 30 /€T CylecTByeT TepMUH
«TOCYJapCTBEHHBIN TEPPOPU3M», KOTOPBIIL II0 CBOEMY COfIEPKATENIbHOMY HAIIO/THEHWUIO BECh-
Ma ONM30K K «IMOPUIHOI BOJIHe». «[0CyTapCTBEHHBIN TEPPOPI3M» ABJIAETCA YPe3BbIYaliHO
MHOTO3HA4YHBIM ABJIEHMEM, HO BCE €T0 IPOABIE€HNA TaK UM MHAaYe CBOJATCA K HaIIPaB/IEeHHO-
MY JTaTEHTHOMY BO3[Ie/ICTBUIO Ha OTHO TOCY/IAPCTBO CO CTOPOHBI APYTOT0 rOCyfapcTBa. JTO
MO>XeT OBITb JIeATeIbHOCTD, HAIlpaB/IeHHasA Ha HMOMICP>KKY SKCTPEeMUCTCKUX Y TePPOPUCTH-
YeCKVX OpraHMU3alnii, TaK Ha3bIBaeMblll «TeppOPU3M, CIIOHCUPYEMBbIil TOCYHapCTBOM (CIIOH-
cupoBanye Anb-Kanppr co croponsl CIIA mia nporusopeiictsua CCCP B Adranucrane
SIBJISIETCST K/IACCUYECKNM TIPUMEPOM). DTO TaKKe MOXKET ObITh AesTeIbHOCTb TOCYAAPCTBA,
HallpaBjIeHHasA Ha MOJUTUYECKYI0 U (MHAHCOBYIO MOANEP)KKY ONIIO3ULNYU B JPYLOM TOCy-
[apCTBe C [Ja/IeKO UAYLIMMIY IIaHaMy (IPAKTUYeCKN iobast «IBETHASI PeBOMIOLs» 160
«apabckast BeCHa» MIOAXOAUT II0f faHHBI popmar). «[0CyrapCTBEHHBIM TEPPOPUSMOM» TaK-
JKe MOYKHO Ha3BaTh AeATEIbHOCTD CIELCITYXK0 TOro VIV MTHOIO TOCYAapCTBa, He3aKOHHO IPO-
BOAMMYIO Ha TEPPUTOPUN APYroro rocyaapcrsa. K mogo6Ho esTeIbHOCTIE MOXKHO OTHECTH
HE3aKOHHO€ IPOC/IyIIMBaHMe TIOCOILCTB ¥ BEJOMCTB JPYTOTO TOCY/lapCTBa, IOIPBIB CTpaTe-
TUYeCKMX 00'beKTOB, OpPraHM3aLMI0 3aKa3HbIX YOMIICTB IOMUTNYeCKNX AeAreneil. B JKenes-
cKolt gexnapanuy (1987) oTMedeHa MPOTUBOIPABHOCTD HOMUTUKI «TOCYAAPCTBEHHOTO Tep-
popM3May», OTHAKO ITOJTHOMAcIITabHasA 3allpellalonas KOHBEHIVA 110 JAHHOMY BOIIPOCY [I0
CUX ITOP He NPUHATA.

BO3HUKHOBEHUE KOHLEeNnuuu «ruOpuaHoi BOMHbI»:
NMPUYUHDbI U NPEANnOCbIJIKU

BeienuM Tpy KJII0UeBbIe IPYIIIIBI IPUYIH HOSIBICHNsI (PeHOMEeHa «TUOPUHAS BOITHAY, Y-
JIOBHO 0003HAYMB UX KaK «IOPUAMIECKIE», KBOCHHBIE» U «TEXHIYECKIIE».

ITepBas rpynma npuynH («OpUANYECKNe») HANPAMYIO CBA3aHA C 3alIpeTOM Ha IIpMMe-
HEHJEe BOOPY>KEHHOI arpeccuy Jjis paspelleHs MeXIOCYJapCTBEHHBIX IIPOTUBOPEYNI, 3a-
KperieHHOro B cT. 2 YcraBa OOH (1945). B pesynbrare BBefileHUA TaHHOTO MMIIEPATUBHOIO
IIPYHLIMAIIA HAaYa/ICA aKTYBHBIN ITOMCK HECU/IOBBIX METOOB P€aM3alyiyl BHEIIHETOTUTAYECKIX
Ljes1elt OT/E/IbHBIX TOCYHAPCTB, KOTOPBIII II03BOIMI OBl TOCYZAPCTBAM HE BBIXOGUTb 338 PAMKI
3anpeTa Ha IPUMEHEH)Ee BOOPY>KEHHON CUIbL. PAsl 9KCIIepTOB TakyKe IOJIaraeT, YTo opuande-

3 Komnsap B.C. K Bompocy 0 «rubpugHOIl BOJIHe» I O TOM, KTO Ke ee BefleT Ha YKpanHe [DNIeKTpOHHBII
pecypc]: // URL:https://interaffairs.ru/jauthor/material/1350 (mara o6pamenns: 16.11.2017)

4 Tam xe.
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CKMII 3allpeT Ha IPYIMEHEHVe CIJIbl B MEKIYHAPONHBIX OTHOIICHNAX, Ha JOHE KOTOPOro He-
CKOJIbKO eCATU/IETHI Pa3BOpaUNBaach «XO/MOHAA BOIHAY», TAKXKe CIIOCOOCTBOBAN TOMY, UTO
FOCYAApCTBA ObUIM BBIHY)XIEHBI IPMOEraTh K OTAEIbHBIM 3I€MEHTaM «THUOPUIHON BOIHBI»:
«HeB03MOXXHOCTD ITPAMOTO BOGHHOTO CTOIKHOBEHVS MEX[Y BOOPYKeHHbIMU cymamu CoBer-
cxoro Corosa 1 CoepyHeHHbIX IlITaTOB AMepUKY HOATAIKMBA/Ia K HOMIHYEMO BOCHHO-IIO/N-
TIYeCKOII MOfifiepXKKe IIPOTUBOOOPCTBYIOINX CTOPOH B KXK/JOM BOOPY>KEHHOM KOH(IVIKTe» .

Bropas rpymnma Ipu4nH NOABICHNA TepMIHA «IMOPUIHAA BOJHA» (KOTOPYI0 MOXKHO ycC-
JIOBHO 0003HAYNTh KaK «BOCHHYIO») CBsA3aHA C T€M, YTO I7I00a/IbHOE BOCHHO-CUIOBOE IIPOTH-
BOCTOsIHUE CTAHOBUTCA BCe MEHee aKTya/lbHBIM JaXke He M3-3a IPOTUBOIPABHOCTY C TOUKU
3peHUA MEXIYHApOJHOIO IIpaBa, a 13-3a (aKTU4IecKoll BOeHHO HeaddeKTuBHOCTI. Mac-
COBBIIT XapaKTeP BOOPY KEHHBIX JEVICTBUI YXOAUT B IIPOLIIOE, PABHO KaK U MCIIOIb30BAHIE
OTPOMHBIX apMUIL, a TaK)XXe HamM4yye YeTKO O4epPYeHHOTo TeaTpa BOEHHBIX JeiicTeuil. Kpo-
Me TOTO, B 3allafjHBIX CTPaHAaX KPYIIHbIe BOCHHBIC IIOTEPM, CONPOBOX/AIONIECS MacCOBOII
IuOeIbI0 COJMJIAT, BBI3BIBAIOT 3aKOHOMEPHBIN 9/IeKTOPA/IbHBII IIPOTeCT (IPUMEpPOM CITyXKat
Mmaccosble feMoHcTpanuy B CIIIA nporus koHduKkTOB B Vpake n Adranucrane). Ilorepu B
«MH(POPMAIOHHOI BOJTHE» HECPABHVMBI C OTKPBITBIM BOEHHO-CI/IOBBIM IIPOTNBOOOPCTBOM,
a pesynbTaT He MeHee sQdekTrBeH. BecbMa mokasaTenbHO, YTO NepeopyeHTalusa Ha «IU-
OpupHbIe BOIHBI», «apabCKie BECHBI», a TAKXKe Ha «MH(POPMAI[MOHHBIE BOIHbBI» OBUI CAETaH
MHOTVIMM 3aIlaJHBIMJ TOCYAapCTBaMI IMEHHO ITOC/Ie HeOHO3HauHbIX NHTepBeHnui CIIA n
HATO na bmxaem Bocroke B Hawane XXI Bexa.

B macrosmee BpeMs MHPOPMAIVIOHHOE NPOTUBOOOPCTBO M BO3JEICTBUE C IIOMOIIBIO
«MATKOM CM/IBI» (aKTUYECKN BBIBEJIEHO 32 MpeJe/bl IelCTBYIONIETO MK YHAPOHO-TIPAaBO-
Boro 1oy IToTok nH(OpMaIym IbeTCA Ha CPeIHECTATUCTUYECKOTO IPKIaHIHA HEIIPEPBIBHO,
IIOCTEIIeHHO VI HeHAaBA3YNMBO MEHAA €T0 LIEHHOCT, MICKa)XKas ero BOCIPYUATIE UCTOPUN, M3MEHAA
ero KapTuHy Mupa. TakuM 06pasoM, OGHOI U3 Liefeil «TMOPU/HOI BOIHBI» SIB/SIETCS «3aMellle-
HIle TPaIUIMIOHHBIX 0a30BBIX LIEHHOCTeNl 06IIecTBa MOPaIbHO-IICUXOIOIMYECKIMI YCTaHOB-
Kamy arpeccopa»'®. OTedecTBEHHbIE IKCIEPTHI OTMEYAIOT, YTO «IMOPUIHAS BOHA» COIPOBO-
XKJJAeTCS VICIIONb30BaHMEM «MAaCCOBBIX MaHMITY/LATUBHBIX IICUXOTEXHOIOTUI, IIpUMeHeHVeM
HaIpaBIeHHOro NH(OPMAIMOHHOTO BO3/IEIICTBIA Ha MacCOBOE CO3HAHIE JIOfIell C YUeTOM WX
STHOIICUXOJIOTMYECKIX, TeH/IEPHBIX, IICHXOIOr0-BO3PACTHBIX I JPYTUX 0cobeHHOCTel»! . Bria-
rofapsi IOBCEMECTHOMY pPAacIpPOCTPAaHEHMIO MH(POPMAIVIOHHO-KOMMYHUKAIMOHHBIX TEXHO-
JIOTHIT, B 0COOeHHOCTI ceTnt «VIHTepHeT», TeaTpOM BOEHHBIX JIEIICTBUIT «THMOPYIHOI BOJHbI»
TEOpeTIYeCKY MOXKeT CIy)KUTb BeCh 3¢MHOII LIap.

TpeTbio TpyIIy IpUYNH, aKTyaAM3MPYIONIYI0 TeMATUKYy «TMOPMIHON BOWHBEI», 0603Ha-
)M KaK «TeXHIYeCKYI0o», IOCKO/IbKY OHA HAIIPAMYIO CBA3aHA C PaCTYIIUMM 110 S9KCIIOHEHTe
TEXHIYECKMMI BO3MOXXHOCTSIMU COBPEMEHHBIX roCyfapcTB. Becmperjenentras rmobammsa-
1y MHGOPMALMOHHOTO IIPOCTPAHCTBA M IOSAB/ICHNe HOBBIX TEXHOJIOTHII B chepe MacCOBBIX
KOMMYHMKALUI B IIOC/IEHNE IBa LeCATIWICTV IIpUBeIa K TOMY, YTO JJIsI HeCMJIOBOTO IIPO-
TUBOOOPCTBA MOABMIOCH OOJIbIIEe CPAaBHUTEIBHO HEJOPOTUX U 3¢ (eKTUBHBIX CPEfCTB, YeM
ISl KTACCMYECKOTO BOEHHO-CYJIOBOIO IIPOTUBOCTOAHNA, BeCbMa 3aTPATHOIO U TEXHUYECKU

1> Jlepewsxo B.FO. MopanbHO-TICHXOOTIYeCcKoe obecredenne IpOTHBOOOPCTBA B IMOPUIHBIX BOIHAX:
IpaBoBbIe acIeKThl // BecTHuk BoenHoro npasa. 2016. Ne 1. C. 55.

1 Vayn O.JI, ¥3yn C.JI IlpaBoBOe perymnpoBaHue NHPOPMALOHHOI 6€30IIaCHOCTH KaK 97IeMeHTa Ha-
I[YIOHaJIBHOJ 6€30IIaCHOCTI B YCTIOBUAX COBPEeMEHHBIX rnOpuaHbIX BoiiH // IIpaBo. besomacHocTb. UpesBhl-
vaitHble cutyanuu. 2015. Ne 1. C. 28.

17 Co6onvruxos B.B. MecTo 1 pOIIb NCUXOTIOTMYECKOTO BO3/EICTBYA B CTPATEI NI BEfIeHNSA «TMOPUIHBIX»
BoitH HATO // TymaunTapHble mpo6emMbl BoeHHOTo fiera. 2015. Ne 3. 2015. C. 25.
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cno>xHoro. PuHaHCOBasA pasHMIIA MEXY, HAIIPMMep, YCTaHOBKOM, pa3MellieHeM 1 00Ty KI-
BaHJeM IPOTUBOPAKETHOTO KOMIDIEKCA, C OFHOI CTOPOHBI, 11 MH(GOPMAL[IOHHBIM BOPOCOM, B
0COOEHHOCTH B KPYIIHBIX TOAKOHTPONbHBIX CMIA, ¢ pyroit, odeBuHa.

MepcnekTuBbI NPaBOBOro peryJimpoBaHusa «ruopuaHbIX BOVH»

CylecTByeT 3HaYMTETbHOE KOMMYECTBO MEXKIYHAPOJHBIX JTOKYMEHTOB JI€KIapaTUBHOIO
XapaKTepa, KOTOpble TaK WIM MHade 3aTparuBaioT MHQOPMAIVOHHYIO cdepy, HaIlpUMep, pe-
somonyy lenepanbHoit Accamberr OOH'™. C gpyroit cTOPOHBI, IO-HACTOSLIEMY JeICTBEHHBIX
HOPMaTHBHO-IIPAaBOBbIX JOKYMEHTOB, MMEIOIIVX 00s3aTebHbIIl XapaKTep, ITOKa KpaifHe MaIo.

OmHMM 13 CaMbIX U3BECTHBIX MHOTOCTOPOHHIX MHCTPYMEHTOB B chepe MHGOPMAIVIOHHO-
TO B3aMMOfieiicTBUA ABnAeTcA bypanemTckas konseHnyA Cosera EBpornsl o kubepnpecTyr-
Hoctu (2001), offHaKO OHa, BO-IEPBBIX, CYHIECTBEHHO OIpaHNYeHa KPYrOM ee YYaCTHUKOB;
BO-BTOPBIX C YYETOM Pa3BUTHA MH(POPMALMOHHBIX TEXHOJIOTHII OHA He MOIJIA He yCTapeThb
MopasbHO 6oee yeM 3a 15 71eT; B-TpeTbuX, HaHHasA KOHBeHIVA ABNAETCA BeCcbMa CIIOPHOI
C TOYKU 3peHNUs COofep>KaHMA OT/EMbHBIX IIOTIOKEeHMIT (HapuMep, MpeAIonaraomux TPaHc-
TPaHMYHBI JOCTYII K JaHHBIM ITPU PAacClIefJOBAaHMAX), U3-3a YEro OT/Ie/bHbIE SKCIIEPTHI laxKe
HAa3bIBAIOT €€ «IIOIIBITKOJ JIeTa/I30BaTh IIIMOHAX B IT06ATbHBIX MacIITabax» .

C 2011 r. Poccmitckas Depepanmsa mpepmaraer npoekt KoneeHuyu o6 obecrmedeHnn
MEeXIyHapOHOI MHPOPMAILMOHHOI 6€30IIacHOCTH, Tie BIIePBble Ha HOPMAaTUBHO-IIPaBOBOM
yPOBHe BBOAVTCS IOHATHUE «MH(DOPMALIMOHHOJ BOJHBI» KaK «IIPOTUBOOOPCTBA MEXAY ABYMs
mmy 6oree rocyapcTBaMy B MHGOPMALMOHHOM HMPOCTPAHCTBE C IIE/IbI0 HAHECEHMA YIep-
6a nHQOPMAIMOHHBIM CHCTeMaM, IIPOIeccaM U pecypcaM, KpUTUIECKU BaKHBIM M APYTUM
CTPYKTypaM, IO PbIBA IOMUTIYECKON, 9KOHOMIYECKON 1 COL[MAIbHOI CCTEM, MaCCUPOBAH-
HOJI TICUXOJIOTMYeCcKoil 06paboTKM HacelmeHMsA [UIA JleCTabumusanuy oblecTBa U Tocyaap-
CTBa, a TaKXKe IPUHYXXIEHM:A TOCY[JapCTBa K IPUHATHUIO PelleHniI B MHTepecax IPOTUBO-
6opcTBytoeit cTopoHb»™. CT. 6 JAHHOTO IIPOEKTa COLIEPKNUT 0053aTeIbCTBO CTPAH-UICHOB
«He MCIIO/Tb30BaTh MH(OPMAIMOHHO-KOMMYHVKAI[VIOHHBIE TEXHOTIOTMY /ISl BMEIIaTeTbCTBa
B Jlefla, OTHOCAIIMECS K BHYTPEHHel KOMIIETEHIIUM APYToro rocympapctear®. K coxxanennio,
HOCTIe TIepeioMa B MeXX/YHAPOIHBIX OTHONIECHMAX, CBA3AHHOTO C KOHMINKTOM B YKpauHe,
HePCIeKTUBBI IPUHATHUA MOOBIX MEX[YHaPOJHO-IPaBOBBIX MHUIIVATIB, UCXONAIINX CO CTO-
ponbl Poccun, B TOM umciie 1 caMbIX 671arux 6yfyT BecbMa IIPU3PAYHBIMU M3-32 aKTUBHOTO
IIPOTUBOJENCTBIA 3aMa/HBIX TOCYAAPCTB.

Kpome Toro, mpenmymiecta HOANMCAHNA TOTHOMACIITAOHO! «IM(QPOBOIT KOHBEHIINI»
TaKoKe He OYeBUJHbL. B mociefHue monseka MeXXIyHapOJHO-IIPABOBOE Peryl1npoBaHue He-
PEIKO CTAaHOBMJIOCH 3aJI0’KHMKOM TpeX BecbMa CTaH[apTHHIX Mopeneil. Ileppas cBsAsana c

'8 Pesomonun Tenepanproit Accambren OOH A/RES/64/211 «Cospanue r106a1bHOI KyIbTyphl Kibep-
6€30I1aCHOCTH I OLIeHKA HAI[MOHA/IbHBIX YCUINIA II0 3aIIJITe BOXXHENIINX NHGOPMALMOHHBIX NHPPACTPYKTYp»
or 21.12.2009 u A/RES/70/455 «[JoctikeHus B chepe mHGOpMaTH3aLuy U KOMMYHMKAIVII B KOHTEKCTe
MeX/IyHapoJHOI 6e3omacHoCTH» oT 23.12. 2015.

¥ Kpymcxux A., Cmpenvyoe A. MeXxayHapojHOe IpaBo n mpobmema obecredeHns MeXIyHapOFHOI
nHdopMannoHHOI 6esonacHoCTH [DneKTpoHHbLI pecypc]: // URL:https://interaffairs.ru/jauthor/material/1167
(mata obpamenusi: 16.11.2017)

» KonBeHIMA 06 obecredeHMN MeXIYHapOZHON MHGMOPMAIVOHHOM 6e30macHOCTN (KOHLEIIiA)
[Onextponnsiit pecypc]: // URL: http://www.mid.ru/foreign_policy/official documents/-/asset_publisher/
CptICkB6BZ29/content/id/191666 (nata obpamjenus: 16.11.2017)

2 Tam xe.
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TEM, 4TO JOCTIDKEHNE KOHCEHCYca II0 TOMY JIM IHOMY BOIIPOCY IIPUBOIWIO K IIPUHATUIO
C/IMIIKOM OOIIIETO 110 CBOEMY XapaKTepy JOKYMEHTA, He 00/IaIaiolero JO/DKHOI Pery/LsiTuB-
HOJ CHJION M HOCAIero (pakTHUuecK AeKIapaTHBHBIA XapakTep (Hanpumep, KoHBeHIus o
JMKBUJAUVM BCeX GOPM OMCKpUMMHAIVM >keHIVH (1979)). B pamkax BTopoil Momeny mpu-
HIIMAEeTCsI OCTPOAKTYa/IbHBII TOKYMEHT C TPOPAbOTAHHBIM IIPABOBBIM MEXAHU3MOM, OFHAKO
ero IeliCTBUe CYNIeCTBEHHO OIPAHMYMBACTCHA KOMMYECTBOM IOAMNCABIINX U paTuduuupo-
BaBIIUX €r0 CTOPOH, B YJC/IO KOTOPBIX OOBIYHO He BXOAAT FOCYHapCTBa, Hanbosee akTUBHO
HelICTBYIOLIVe B paMKaX IIpefiMeTa pery/IMpoBaHusA KoHBeHIyu (Harmpumep, KoHBeHIVA 1O
KacceTHbIM 6oenpunacam (2008)). B pamkax TpeTbeil MOenn CorIalleHe VI KOHBEHINs
OCTAIOTCS Ha YPOBHE TaK HasblBaeMoro «IIpoexra cTaTeil», KOTOPBIl B UTOTe UCIOIb3YeTCA
[IOYTH BCEMU, OFHAKO He JMMeeT 00s13aTelIbHOI cuibl — Hampumep, Kopexce mpecryrieHnit
mpoTHB Mupa n GezomacHOCTH denoBedecTBa (1996), IIpoekT craTeil 06 OTBETCTBEHHOCTI
TOCYHApCTB 3a MEeXYHapOJHO-IIPOTUBOIpaBHble gesnud (2001), I[Ipoekr craTeit 06 oTBeT-
CTBEHHOCTU MeX/YHapOHBIX OpraHmsanuii (2011).

[TpuHsTie BCeOOBEMITIONIETO HOKyMEHTa B 06macTy MHGOPMALMOHHO 6e30macHoCTH
CYILIECTBEHHO OC/IOXHAETCA CrielnKoy NHPOPMAIVOHHON cpefbl Kak cepbl IIPaBOBOro
perynmuposanuA. CoBpeMeHHble MH()OPMAIVOHHO-KOMMYHMKAIIVIOHHBIE TEXHOMIOTUMY «Ha-
CTOJIBKO JUHAMIYHBI, YTO IIPABOBbIe HOPMBI He BCET/[a YCIIeBAIOT a[JeKBaTHO OTPa3UTh HOBYIO
MHPOPMAIMIOHHYIO pealbHOCTb»*2. KpoMe TOro, BBefieHIe IIPaBOBLIX PaMOK IIPEAIIOIaraet
TOCTIDKEHME ITOINTIYECKOr0 KOHCEHCYca, a MH(GOPMALMOHHOE IIPOCTPAHCTBO II0KA OYEeHDb
[a/IEKO OT XOTsI OBI MMHVMA/IBHOTO COIIACOBAHNIS VI XK€ BBEIEHIS €VHON TePMITHOIOT L.

HekoTopble aBTOPBI YTBEP>KAAIOT, YTO «IMOPYHbIe BOIHBI» MIPENIONATal0T «HEOOXOmM-
MOCTb Cepbe3HOII MACIITAOHOM MEXAYHAPOXHON AESTEIBHOCTI O COBEPIIEHCTBOBAHIUIO
HOPM IIpaBa BOHBI ¥ MeXXYHAPOJHOTO 'yMaHUTapHOro IpaBa»>. C OHOM CTOPOHBL, C 9TUM
TPYRHO He COITIACUTBCH, OHAKO C JPYTOJi Helb3s OTPULIATh, YTO OTCYTCTBIE IIPABOBOTO pe-
TyIMpOBaHUA B TOJ VIM MHON cepe HepeIKo O3HAYaeT, 4TO FOCYAapCcTBAaM KakK OCHOBHBIM
Cy0BeKTaM MeX/YHAPOIHOrO IpaBa BBITOFHO JaHHOe OTCYTCTBUE. Vrpa Ha nH(pOpMAIMOH-
HO-KOMMYHMKAI[IOHHOM I107Ie BHE IIPaBOBBIX PAMOK CETOJH: YaCTUYHO KOMIICHCUPYeET rOCy-
JapcTBaM Te BO3MOXKHOCTH, KOTOPBIE He MOTYT OBbITh JOCTUIHYTBI M3-3a 3aIIpeTa Ha IIpUMeHe-
HIle BOOPY>KeHHOI CVIbL. [IaHHBIN (aKTOp MPUBOJNUT K TOMY, YTO HEePeIKO TOCYapCTBa JAIOT
coIJIacie Ha IIPaBoOBOE peryIMpoBaHye TOY VIV MHOI Cephl JIMIIb TOIA, KOIIa BOSHUKAIOT
HOBBIE BO3MOYXHOCTY IIOMIMO JJaHHOUI cepbl. Tak, ecy OCMOTpeTb Ha 9BOIOLIO 3allpe-
IIeHVA OTAECIbHBIX BUJIOB OPY>KIA, MOXXHO YBUAIETD, YTO MEKIYHAPOILHOE IIPaBO OTCTAeT Ha
HECKOJ/IBKO JIeCATKOB JIET OT CTaJMM, Ha KOTOPOJ HaXOAUTCA NPUMeEHAeMOe rOCyAapcTBaMu
Boopy>keHne CKa3aHHOe OTHOCKUTCA K IPOTUBOIEXOTHBIM MMHAM, XUMIYECKOMY OPYKMIIO,
OT/Ie/IbHBIM BUJIaM 3a>KUTATeIbHOIO OPY KA.

TaxuM o6pasoM, IpaBOBOE PeryIMpOBaHUE OTHE/NIbHBIX IeMEHTOB MH(OPMALOHHONM
cepbl CTaHeT YaCThI0 MEKAYHAPOJHON HOPMAaTUBHO-IIPABOBOI 6a3bl IMIIb KOIZIa IPOTUBO-
60pCTBO TOCYAAPCTB OyfeT OCYIIECTBISITHCS 32 CYET MHBIX, He YPEry/INpPOBAaHHBIX IIPABOM
MeTofioB. Taxoke MOXXHO IPEJIIOIOKNATD, YTO C BHEPEHVeM HOBBIX CIOCO00B MH(OpMaI-
OHHOTO BO3/IeJICTBYS 3HAYEHIIE OT/e/IbHBIX BUIOB OOBIYHBIX BOOPYXXEHUIT OyeT HOCTEIIeHHO
CHIDKATbCA, IO KpaliHell Mepe, I/ TeXHUYeCK! Pa3BUTHIX TOCYAapCTB. bedycnoBHO, u3MeH-
YUBOCTD U HECTAOWIBHOCTD MEXAYHAPOFHO-IIONMUTNIECKOTO IIPOCTPAHCTBA MO3BOISIOT J10-
ITyCTUTD /MI00ble BapUAHTBI IPOTUBOCTOSHNA TOCYAPCTB, B AMAIla30He OT SKOHOMIYECKIX

? Kpymckux A., Cmpenvijo6 A. Ykas. cou.
» Tlepewsro B.JO. Vkas. cou. C. 58-59.
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CaHKIMI 10 I7100a/IbHOI AfepHOT BOIHBEL. OHAKO Hanbonee BEPOATHBIM BapMAHTOM IIPOTH-
BOJIEVICTBUA HanbosIee pa3BUTHIX B 9KOHOMIYECKOM IIaHEe TOCYHAAPCTB CETOIHA CTAHOBUTCS
VIMEHHO «TMOpUIHas BOHA» KaK BapMaHT, Ha/IMEHee 3aTPaTHBII I HauMeHee JT0Ka3yeMblil B
KayeCTBE OCHOBAHIS MEXXIYHAPOJHON OTBETCTBEHHOCTH.

MepcnekTuUBbI NPUBJIEYEHUS rocyaapcTB
K MeXAyHapoAHOW OTBETCTBEHHOCTU 3a «rMopugHble BOMHbI»

PernmamenTanys cumoBoro B3aMOZENCTBIUA TOCYIapCTB HEMOCPENCTBEHHO CBA3aHa C IIPUH-
LIUIIOM HeIIPUMEeHEHV CUJIBI U YIPO3bl CUJION, 3aduKcpoBaHHBIM B cT. 2 YcraBa OOH. IIpn
3TOM OYEBHU/HO, YTO CI/IA MOYKET OBITh OUYeHb Pa3HOOOPA3HOI — BOEHHOI, KY/IBTYPHOIL, 9KOHO-
MIYeCKOlt, MHPOPMAIMOHHOI 1 T.0. OT MCIIONb3yeMOro NpWIaraTe/IbHOrO HANpsAMYIO 3aBUCUT,
MCIIO/Ib30BaHMe KaKOil IMEHHO CMJIBI IIPOTHBOIIPABHO U BIIeYeT 3a 0001t IOpUANYeCKIe IOCTIeN-
crBust. [TokasarenbHO, 9To B camoM Hadase paborst OOH penerarun Bpaswmin 1 Bonmsun Boi-
CTYIA/IN C TIpeIIO’KeHNAMI BBECTH YTOUHEHNUA 3allpeTa Ha IpYMeHeHNe S3KOHOMIYECKOI CHUTIbI
IUIS1 OTPaHIYEHNs CAHKLIMOHHOTO BO3IEJICTBIIS, OFfHAKO JAaHHbIE [IPeIIoKeHNs He OblIM IpUHS-
ThI. MO>XKHO KOHCTaTHPOBaTh, YTO WUCIOIb30BaHNe MHGOPMAIMOHHO-CUIIOBOTO BO3JIENCTBISI B
HacTosllee BpeMA BBIBEJEHO 32 paMKJI HOPMAaTVBHO-ITPABOBOTO PETyIMPOBAHMA.

[TonaBnsiromiee GOMBIIMHCTBO COBPEMEHHBIX MEX/YHAPOXHO-IPABOBBIX JOKYMEHTOB
paspabaTbiBanmNCh B pacueTe HAa MEXKTOCYHApCTBEHHble KOHGIMKTDI, HO He Ha BHYTpeHHee
IIPOTUBOCTOsAHNE. VIMEHHO IT09TOMY COOBITHS, CBSA3aHHbIE C CAMOOIIpefie/IeHNeM HapOfiOB U
HALIMIA, @ TAKXKE C «I[BETHBIMIU PEBOTIOLMAMMIY», «apaOCKNMM BECHAMI» U TIP. BBI3BIBAIOT TAKOE
KO/IMYEeCTBO PAa3HOITACUI M IPUBOAAT K MOABIEHUIO «[BOMHBIX CTAH/JAaPTOB» IIPU TPAKTOBKE
BAKHENIINX MeXIYHaPOHO-TIPAaBOBbIX JOKYMEHTOB.

Kak oTMedaroT 3KCHEpTBI, «CyLIeCTBEHHAss OCOOCHHOCTb TMOPUIHON BOVHBI COCTOMUT
IIPAKTUYeCK! B OTCYTCTBMIU I'PaHU MEXJY COCTOSHMEM BOIHBI U Mypa»*. DTO IPUBOAUT K
TOMY, UTO YMCTO MH(DOPMALMOHHBII KOMIIOHEHT «IMOPIIHOI BOMHBI» JIOKUT 32 IpeferaMn
HeiicTBUA COBPEMEHHOTO MeXXIYHapOIHOTO NpaBa. KpoMme Toro, make mpu MpuMeHeHU! BO-
OPY>KEHHOJI CYJIBI MEX/JYHapOIHas OTBETCTBEHHOCTD 3a IOZOOHBIe eAHNUA KpaliHe TPYLHO
JIOKa3bIBA€TCsI U KpaiiHe PeIKO TOBOANUTCS O (pMHANbHON cTafuy uMivteMeHTauun. Eciu xe
pedb UAeT O «TUOPUIHOI BOIHE», TO IIAHCHI HA YCTAHOBJIEHIIE MEX/JYHAPOLHOI OTBETCTBEH-
HOCTM 32 JJaHHDIIT BUJL, IeATeTbHOCTU MPAKTUYECKY OTCYTCTBYIOT, IOCKOMIbKY C TOYK!U 3pEHM
COBPEMEHHOI'0 MEXIYHAapOJHOIO IIpaBa MOfO0OHOEe BMEIIATeIbCTBO 0Ka3aTh IIPAKTUYECKU
HEBO3MOXKHO. Boob1e TeMaryka [0Ka3aTelbCTB, apryMEHTAlMN U MPOBEPKM (HPAKTOB Ipu
«rMOpUHOTL BOITHE» He 0COOEHHO aKTyajIbHA: TOPa3o BakHee CO3haHue «MHPOPMaIOHHO-
O LIyMa» Iy TeM PasINYHbIX «MHPOPMaLOHHBIX BOPOCOB», IyOIMKaLNN IICeBOaHANTUTIYe-
CKVIX OKJIafiOB U IIp. DTO IPUBOAUT K TOMY, YTO MHMLIMATOP VWIN «aIpeccop» B «TUOPUTHON
BOJTHE» He BCET[ja OYEBMIEH, B OCOOEHHOCT C MIO3UILIMIT IIMPOKOIT 061eCTBEHHOCTH. Takum
06pa3oM, TEPMIH SIBTISIETCST «00O0HO0CTPBIM».

Hanpumep, BecbMa MOKa3aTeNbHO, YTO KOHQMUKT B YKpauHe (Hayasumiica B 2014 1.) Ha-
3bIBAIOT «TMOPUIHON BOMHOI» KaK POCCUIICKME™, TaK ¥ 3aIlajHble CIEMaNUCThI”, IIPU 9TOM B

* Mapmuwinenko E.B., Bucynomanos A.K. Ykas. cou. C. 24.

» Benosepos B.K., Conosves A.B. Ykas. cou. C. 8.

% Cwm., Hanp.: Komnsap B.C. Ykas. cod.

? Cm., Hamp.: Bachmann S., Gunneriusson H. Russia’s Hybrid Warfare in the East: Using the Information

Sphere as Integral to Hybrid Warfare // Georgetown Journal of International Affairs. October 2016. P. 198-
210; Hunter E., Pernik P. The Challenges of Hybrid Warfare [9nexrponnsiit pecypc]: // URL:https://www.
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Ka4yecTBe «arpeccopa» BBICTYIAIOT IIPOTUBOIIOIOKHBIE CTOPOHBL. V3-3a ClelIIHOCTY 1 BCe-
OXBAaTHOCT! MH(OPMAIMIOHHOTO IOJISI HEPEAKO BO3HMKAET CUTYALMH, KOIZIA TOYHAs YCTaHOBKa
«arpeccopa» MpaKTUYecK! HeBO3MO)KHA. KpoMe Toro, coBpeMeHHbIe TeXHOMIOTUY MTO3BOJIAIOT 3a-
IIyThIBaTh CIeHbI P JUCTAHI[VIOHHOM CHICTEMHOM B37I0Me (HaIpyMep, BCTaBKa PYCCKIUX CTIOB B
CTPOKI KOJIa 751 OOBSIBIIEHIISI O «PYCCKOM CTIefien?®), UTO CYIeCTBEHHO 3aTPY/HsET YCTAHOB/IEHIE
MICTMHHOTO VMCIIONHUTES KnbepaTaku. [Ipy 5TOM 04€BIHO, YTO OCHOBHOI aKI|eHT IIPUMEHEHNMS
CTIOBOCOYETAHS «TMOPIIHAS BOJHA» B 3alIafIHOM MH(DOPMALIMOHHOM IT07Ie IelTaeTCst Ha TO, YTO-
ObI TEPMMH CTAJT «PACXOXKVM IITAMIIOM, «SIPJIBIKOM» [IsI OL[eHKM JleticTBuil Poccum»®.

MOXHO KOHCTAaTHpPOBaTb, YTO OCHOBHBIE MEXJYHAPOJHO-IIPAaBOBbIE BOIIPOCH, BO3HMKA-
Iollye B KOHTEKCTe «IUOPUIHOI BOITHBI», 3aK/TIOYAIOTCS B CIEAYIOLIEM:

TOIYCTUMO JIV CYUTATD «TUOPUAHYIO BOIHY» MEXXYHAPOJHO-TIPAaBOBBIM TEPMUHOM?

ec/u «ruOpuIHas BOHA» ABJIAETCA BOVHOIN B IIPaBOBOM CMBICTIE, MOXKHO JIM ¥ HY)KHO /I
CTaBUTB NPOIIECC ee BefleHNA B IPABOBbIe PaMKIL?

MOXET I YPOH OT «TMOPUIHOI BOMHBI» CUUTAThCS OCHOBAHMEM JJIsI MEXIYHAPOLHOI!
OTBETCTBEHHOCTU?

MO>KHO JIVI IIPOBOJUTD IIPsIMBIE ITapajljIeNiy MeXX/y BOCHHOI 1 MH(GOPMAaLIOHHO cdepoii,
HAIpuMep, JO/DKHA /M KbepaTaka CIMTAThCsl OCHOBAHIEM CaMOOOOPOHBI TOCYAAPCTBA 10
cmbicny cT. 51 Ycrasa OOH?

YKka3zaHHbIe BOIIPOCHI SBJSIIOTCS CBOCOOPA3HOI «IOPOXKHOI KapToi» /I HalbHeiIes
IIPaBOBOJI per/lTaMeHTalL M} BOIIPOCOB, CBA3aHHBIX C «TMOPUAHBIMY BOJtHaMI». C y4€TOM TOTO,
4TO Ha yupexpeHMe GOopMaTbHOrO 3alpeTa Ha HellpaBOMepHOe IIPMMeHeHIe BOOPY>KeHHOI
CHIBI TOTPe6OoBaNUCh Oe3 MpeyBeTNUeH Vst TBICSUN JIET, MOXKHO IIPEIOIOKUTD, YTO KpaltHue
¢dbopmbl MHGOPMALVIOHHOTO MIPOTUBOCTOSIHMS TAK)Ke OFHAKIBI MOTYT OBITH IIOCTAB/IECHDI B
omnpenesieHHble paMKy. OJHAKO OYEBUIHO, YTO STO IIPOMU3OIET MMIID eciu OynyT paspabo-
TAHBI HOBBIE CIIOCOOBI paspelieHns1 MeXXTOCyfapCTBEHHBIX [IPOTUBOPEUNIT I IIPETBOPEHIISI B
JKI3Hb HAI[MOHAIbHBIX MHTEPECOB.

MOXXHO KOHCTaTMpOBATh, YTO MEPCIEKTUBBI HOPMATUBHOIO (0OBIYHO-IIPABOBOTO MM
IOTOBOPHO-IIPABOBOI0) YPeryIMPOBaHMs TEMAaTUKV «TMOPULHON BOJHBI» IIOKA SABJIAIOTCHA
BeCbMa TYMaHHBIMMY, IOCKO/bKY IPUHATHE MEXIYHAPOIHO-IIPABOBbIX JOKYMEHTOB JJOTDKHO
CONPOBOXKAATHCS LIMPOKMM KOHCEHCYCOM, KOTOPOTO II0 PACCMOTPEHHOI IpobIeMarnke B
HAcTOsI[ee BpeMs He HAOTIOaeTCs.
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Abstract

Inthe last three years, the term “hybrid warfare” is being actively applied in political context. However,
legal aspects of this phenomenon remain insufficiently studied. As a result, there is a dangerous
situation when the term reflecting real tendencies in the sphere of military and informational policy of
the states gradually takes root into research terminology, without any appropriate legal content yet.
Nowadays there is a serious discussion about the possibility of using this term in a legal context and
about the opportunities of its further inclusion into international legal terminology. The phenomenon
of “hybrid warfare” shows sharp increase of the importance of informational component in
international relations. It also represents the logical continuation of practical implementation of the
concept of “color revolutions” and “Arab springs” which mainly deal with non-military impact on
the opponent. The author believes that the prospects of inclusion of the term “hybrid warfare” in
terminology of international law are very nebulous, taking into account that there have been legal
term “state terrorism” for more than three decades, with a very similar sense, which has not yet
become a subject of international legal regulation in the specialized convention. Moreover, the fact
that “hybrid warfare” became a journalistic cliche for designation of actions of the states are not fitting
into a framework of a traditional military paradigm, has extremely bad effect on the prospects of legal
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regulation of this phenomenon. Besides, the information and communication sphere represents too
difficult subject of legal regulation due to its dynamism. The author points out the most significant
international legal issues arising from legal connotation of the term “hybrid warfare”, including the
problem of conducting direct analogies between the classical military categories and the categories
of “hybrid war”. In this context, the problem is whether cyber-attacks can be considered as a basis
for the state self-defense, as well as whether actions of states during “hybrid war” can be considered
as the basis for the international responsibility of states.
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OokTpuHa dpycTpauum
B aHrMMMMCKOM [,0roBOpPHOM npase’
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[oueHT kadenpbl TPYLOBOro npasa v npeanpuHumartenscTea MHCTUTyTa rocyaapcTea v npasa
TIOMEHCKOro rocynapCTBEHHOIO YHUBEPCUTETA, KaHaMAaT opuanyeckmnx Hayk. Agpec: 625003,
Poccuiickas Pepepauus, TiomeHb, yn. Bonogapckoro, 6. E-mail: aachukreyev@mail.ru

AHHOTaALMA

YenoBeyecTBO CTaNIKMBAJIOCh B MPOLUIOM U HEN3OEXHO ByAeT CTankmBaTeCs B OyayLLEM C MOLLHbIMU
cuiaMmy NPUPOSHOro 1M aHTPOMOreHHOro XapakTepa, KOTOpble OKa3biBaOT ApamMaTnYeckoe 1 3a4acTyto
ONNTEeNbHOE BO3LAENCTBME HA 00LLECTBO, B TOM YMCIIE HA 3KOHOMUKY, KOMMEPYECKME 1 NPoYMe LOroBO-
pbl. dpycTpaums — oanH U3 OPUrMHANIbHbLIX MHCTUTYTOB aHIMIMIACKOro npasa, NO3BONALNIA Cyay OC-
BO6GOAUTL CTOPOHBI OT AasibHENLEero UCNOJSIHEHWS A0roBOpa NPy HACTYMIEHUN Taknx 0OCTOATENbCTB,
KOrga Takoe MCMOSIHEHWE CTaHOBUTCH HEBO3MOXHbLIM WUAN YPE3MEPHO 3KOHOMMUYECKN HEBbIFOAHbLIM.
[MosiBNeHNIO 3TOro NPaBOBOr0 MHCTUTYTa B AHIMUKM BO BTOPOW nonosuHe XIX B. npeallecTsoBan on-
rin Nepunoa, B Te4eHre KOTOPOro topmuanyeckas npakTmka HeoTCTYNHO cneaosana NnpuHumny pacta sunt
servanda. B ctaTbe nccnenytoTcsi OCHOBHbIE CyAeOHbIe NpeLeneHThl, IoCTPUpYioLLne pa3BuTme LoK-
TPUHbI GpyCTpaLmMM 4OroBOpa B aHMNIACKOM Npase, NPUBOASTCS BO33PEHUS aHMMNCKUX NPaBoBEaOB,
a TakxXe [enaeTcs NonbiTka CPaBHUTENIbHONO aHann3a yka3aHHOM AOKTPUHbI M COOTBETCTBYOLLNX HOPM
poccunckoro npasa. MeTooonorn4eckytd OCHOBY MCCNea0BaHUA COCTaBASIOT COBOKYNHOCTb METOA0B
HaY4YHOro NO3HaHWS, CPeAN KOTOPbIX OCHOBHOE MECTO 3aHUMAlOT UCTOPUYECKNA N CPaBHUTENBHO-NPa-
BOBOW MeToApbl. B TeyeHme nonyTopaBekoBOM UCTOPUN CBOErO PasBUTUS AOKTPUHA TLLETHOCTM A0ro-
BOpa B aHININCKOM MNpaBe CyLLEeCTBEHHO 9BOMIOLMOHMPOBana. 3a aT0T nepunog, yrnybunocsb NoHATME O
npupoae 1 Bugax o6cToATeNbCTB, KOTOPbIE MOTYT BbI3BaTb TLLETHOCTb JOrOBOPA, O CYTW TakoW TLLETHO-
CTW, 0 HEOOXOANUMBIX OFrPaHUYEHUAX B MPUMEHEHUN 3TOW AOKTPUHbI, @ TAKXE O NPaBOBbIX NOCNeACTBUAX
dpycTpaumn. Cnenyet NpusHaTh, H4TO, SIBASSICb CBOEOOPa3HbIM NPaBOBbIM MHCTUTYTOM, dpycTpaums
norosopa 65m3ka nNo Npupoae K Takum TPaaNLUMOHHO NPUMEHSIEMbIM B CTPaHax eBPOMNencKor KOHTUN-
HEHTaNbHOM CEMbM MPaxXAaHCKO-MPaBOBbIM KOHCTPYKLMSAM, Kak Henpeogonumas cuna (popc-maxop) un
NPOCTON CNnyyai, a Takke HEBO3MOXHOCTb U KPaNHAS 3aTPYAHUTENbHOCTL UCMOSTHEHNS 00A3aTeNbCTB.
ABTOP NPUXOAUT K BbIBOAY O HEOOXOAMMOCTU U3YHEHUsT AOKTPUHbI GPYCTpaLLMm JOrOBOPa HE TONMbKO B
aKkageMmyeckunx Lensix, Ho U A COBEPLLUEHCTBOBAHMS COOTBETCTBYOLLMX POCCUNCKNX MPaBOBbLIX HOPM,
NPaKTUKN UX NPUMEHEHUs, obecrnedyeHns paboTbl OTEYECTBEHHbIX OPUCTOB B chepe NPUMEHEeHUs aH-
MIMNCKOro Npaea 1 npaea CTPaH, UCMbITaBLUNX BANSHME AAHHOWN OOKTPUHbI.

KnoueBble cnoBsa

[I0roBop, dhpycTpaums Oorosopa, UCMoJIHeHMe 10roBopa, HEBO3MOXHOCTb MCMOHEHUS!, HOPC-Maxop,
BMHA, MPELEIEHT.

Bubnunorpadunyeckoe onucanHune: Yykpees A.A. JokTpuHa dpycTpaLmm B aHIIIMNCKOM AOrOBOPHOM Mpa-
Be // Mpago. XypHan Beicliein wkosbl akoHoMuku. 2017. N2 4. C. 188-201.

JEL: K120; YOK: 347.447 DOI: 10.17323/2072-8166.2017.4.188.201

! PaboTa BBIMO/THEHA C CIIOTb30BaHMEM CHpaBO‘{HO-HOMCKOBOf/l CUCTEMDBI KOHCYHbTaHTHHIOC.
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BeepneHue

PeraromyuM MOMEHTOM B KOHCTPYKLMM J{OTOBOPHOI OTBETCTBEHHOCTM IO AHIJIMIICKOMY
IpaBy TPAJIULIOHHO ABJIACTCA AOCOMOMHbILL, 0e3ycnosHbIlL Xapakmep NPUHUMAEMO20 OONIHHU-
KoM 002080pHO20 00513a1MeNbCéd, HapyIleHNe KOTOPOTO COCTAaB/IsAeT eAMHCTBEHHOEe OCHOBaHNe
OTBETCTBEHHOCTH, A 8UHA (WM HEBUHOBHOCHIL) HEMCIIPABHOTO NO/DKHMKA He MMeeT 3HAYeHIIL.
IMpyHImIT «abCOMOTHOI» JOTOBOPHOIT OTBETCTBEHHOCTH OBUT COPMY/INPOBAH CyAaMU «OOIIEro
paBa», 1 A0 BTOpoit monoBrHbl XIX B. aHIIMIICKOE TIPABO TBEPAO IPUAEPKIBAIOCH [IPABIIIA,
9TO NOCTIE0YIOUAAST HEBO3MONCHOCTL He OCBOOOKIAET JO/DKHIKA OT OTBETCTBEHHOCTH U JICIION-
HeHuA foropopa’. bosee Toro, XKak o STOTo0, TaK 1 II0 Cell ieHb, N0, 0rpedesieHHO TIPUHABIIEe
Ha cebs1 06513aTeNbCTBO 6e3 BCAKMX OTOBOPOK, T.. B3sIB Ha Ce0s1 BCe COITYTCTBYIOLINE PUCKU, He
BIIpaBe TPeOoBaTh 0CBOOOXK/IEHIsI OT OTBETCTBEHHOCTH, €C/IU HapyIleHNe TAKOro 0053aTe/IbCTBa
BBI3BAHO COOBITHEM BHE KOHTPOJLS 9TOTO JIULA; C IPYTOil CTOPOHDL, CTOPOHBI BCEITiA IMEIOT BO3-
MOXHOCTb MPAMO IPERYCMOTPETb B JJOTOBOPE Te PUCKU, 38 KOTOPbIE OHM He OTBEYAIOT.

dopmupoBaHne NCKTIOYEHNIT U3 TIPVYHINIA (e3yCITOBHOTO VCIIOJTHEHNS JJOTOBOPHOTO
obs3arenpcTBa (pacta sunt servanda) TpOUCXOAUIIO MOCTEIIEHHO Yepe3 BLIPaOOTKy MpeleieH-
TOB II0 [IeJIaM, B KOTOPBIX OblIa yCTaHOBIEHA «frustration of contract». 1o cneryduyecKmit
TEPMIH, XapaKTEPHBII TONBKO /IS AHIIO-aMEPUKAHCKOTO MpaBa, KOTOPBIIT OXBAThIBALT Ce-
TOZIHS «BCe C/Ty4dalt PpeKpaleHIst COMIALIeHNs BCIEHCTBIE IIOC/IENYIOMINX COOBITIUI BHE KOH-
TPOJIA KaKOI1-1160 U3 CTOPOH»’. 3[€Ch XKe CTOUT JOOABUTD, YTO NePEOHAUANILHAS HEB03MOK(-
HOCMb UCNOTHEHUS 0053aMenbCnea, T.e. CYLIeCTBOBAaBIIAsA B MOMEHT, KOIJja 00:43aTe/IbCTBO
IO/KHO OBIZIO BOSHMKHYTD, OXBaTBIBACTCA B aHITIMIICKOM IIpaBe APYTUM CIEeI(pUUecKM
IPaBOBBIM MHCTUTYTOM — JJOKTPUHOI 0uitiOku (Ipy 3aK/II0UEHNY JOTOBOpa)™.

®pycTpanys foropopa 671mM3Ka IO CBOEH HMPUpPOAe K TaKOM MPUMEHSIEMON CO BpeMeH
JpeBHero PumMa B cTpaHax eBpOIeiiCKOl KOHTMHEHTA/IbHOV IIPaBOBOJ CEMbH, B TOM YMCIIE U B
Poccun, rpaxiaHCKO-IIPaBOBOI KOHCTPYKIIHN, KaK HE803MONHOCIND UCHONIHEHUS 00A3amerb-
cmea, a TaKXKe K OTHOCUTEIBHO HOBOIL, C(OPMIPOBABILIENCS YoKe B XX B. KOHCTPYKIIUM —
Kpatiteti 3ampyonumenvHocmu ucnonneHus obazamenvcme (clausula rebus sic stantibus)®.
CyTb B TOM, UTO OOCTOATENIBCTBA, B KOHTEKCTe KOTOPBIX MPOXOAUT UCIIONHEHME 00s13aTeNb-
CTBA, MOTYT M3MEHUTDHCS, @ TaK/e IIepeMeHbI BIEKYT [Ba TUIA BO3AEICTBUSA Ha JOTOBOP: OHI
MOTYT C/e/IaTh €ro UCIIOJIHEHIE HeB03MONCHbIM OO 6osiee 0OpemeHUnenbHbIM.

K aTomy crout f06aBuTh HaIOMUHAHIE 06 ABTOPUTETHOCTH AHIIMIICKOTO IIPaBa I Mpa-
BoCynusi Bo BceM Mupe. Kpome Toro, B Poccyu MHOTVE OCTIOKHEHHBIE IHOCTPAHHBIM 971e-
MEHTOM JIOTOBOPBI, CBA3aHHBIE C peann3alyell MaCIITaOHbIX NHBECTUIVOHHBIX IPOEKTOB, C
y4acTHeM B KPYITHBIX KOPIIOPAVIAX 1 T.IL., CTOPOHBI HEPEIKO CTPEMATCSA HOAUMHUTD aHITINI-
CKOMy IIpaBy I IepefaTb Ha paccMOTpeHMe JIOHTOHCKOTO MeXAYHAPOLHOTO apOUTPaXkKHO-
ro cyna. XoTs B HOC/TIeHNE ORI B CIIY PA3HBIX HPUYIMH (M HE TOIBKO TeOMONTUTUIECKIX)
3Ta TeH/EHINs, II0 MHEHNUIO CIIeLNa/IICTOB, HECKOTIbKO 0CIab/ma®, OHa BPSI 1M COMET He HeT
B o603pumom 6ynyiiem. Kpome toro, B ornommenun Poccuu CIIA, Benukobpuranus, psn

2 Cwm.: Ancon B. [JoroBopHoe mmpaBo. M., 1984. C. 306, 307. Knaccuaeckuit npumMep— IpeLefeHT 110 fery
Paradine v Jane [1647] EWHC KB J5.

3 Tam xe. C. 306.
* Stone R., Devenney J., Cunnington R. Text, Cases and Materials on Contract Law. London, 2011. P. 482.

> Cwm., Hanp.: Aeapkos M.M. VI36paHHbIe Tpyzbl IO rpakaaHckomy npasy. T. II. M., 2002. C. 16, 41-54;
McKendrick E. et al. Force Majeure and Frustration of Contract. London, 1995. P. 33.

¢ Cm.: Axuypuna M.A., Monga M. Asmatckue apOUTpakKHbIe ILIEHTPBL: BLI3OB TPA/UIMOHHBIM apOuT-
paxubIM uHCTUTYTaM? // 3akon. 2015. Ne 10. C. 71-87.
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MHBIX TOCyfapcTB 1 EBponerickuii coros BBemm ¢ 2014 I. yepely 9KOHOMUYECKMX CaHKIINIA, a
Hallla CTPaHa CUMMETPUYHO OTBETM/Ia Ha 3TO. BoitHa caHKIMil mopoauaa ocoboe fnaBieHne
Ha YCIIOJIHMMOCTD IIONAfIAIOVX B cepy UX e/ICTBYA BHEIITHEAKOHOMNYECKIX KOHTPAKTOB'.
Bce 9TO TOBOPUT B I10/1b3y HEOOXOAVMOCTY MCCIEOBAHNA OT€YeCTBEHHBIMY IIPaBOBeaMIU
QHITIMIICKOIL (opycmpayuu 002080pa.

BO3HMKHOBEHME U CTAHOBJIEHNE AOKTPUHbI dpycTpauun
B aHMNIMIACKOM A0OroBOPHOM Mnpase

BosHukHOBeHME OoKmpuvl Ppycmpavuu 002080pa 6 AHeIULICKOM Npase CBS3BIBAIOT C
npeuenentoM 1o geny Taylor v Caldwell (1863) 3 B & S 826. Bbi1o apeHI0BAHO 3[aHIE C [[€/IbI0
IpOoBefieHNs B HeM KoHIepTa. Ho mpexxzie ueM KOHILepT OBUT faH, 3faHMe YHIYTOXWII IIOXKap.
Apenpoparens noTpe6oBa apeHaHyI0 mwiaty. CyA KOpOIeBCKON CKaMb PeLII, YTO JOTOBOP
ObI1 GPYCTPUPOBAH U OTBETYUK He 00513aH IVIaTUTD apenpnyio wiary. Cynbsa biskbepH 1o
9TOMY flefy CKasalr: «B oTCyTcTBMe mpsMOIt WM MOfpasyMeBaeMoll TapaHTUH CYLIeCTBOBA-
HIUA BEIM JOTOBOP HE MOJXKET 6I)ITb JICTOJIKOBAH KaK ITOJIOKUTEIbHO Bpra)KeHHbIﬁ[ [OroBop,
HO JO/IDKEH — KakK HOH‘{I/IHCHHI)Iﬂ HonpasyMeBaeMOMy YC}IOBI/IIO O TOM, YTO CTOPOHBI 6YHYT
0CBOGOXK/IEHBI OT OOsI3aHHOCTEII, eC/IN 0 HAPYLIEHNS MCIIOTHEHNE CTAHET HEBO3MOXXHBIM
BCIIE€OCTBUIE I‘I/I6e}II/I BeIM Ipn OTCYTCTBI/H/I HEVCIIPABHOCTV KOHTPAreHTa».

Takum 06pasoM, HOBOII JOKTPMHON OCHOBAHUEM TIETHOCTH JOrOBOpa OblIa Mpu3HaHA
2ubeny UHOUBUOYATILHO-ONpPedeeHHOl ewiu, sensoweicst obvexmom obs3amenvcmead. Ilpu
9TOM CTAHOBJIEHME MHCTUTYTAa QPyCTpaLuy FOroBopa 6a3MpoBaoch HA TEOPUM «IIOAPa3-
yMeBaeMbIX ycnouit» (implied conditions)®. 3atem cymeOHas [OKTpMHa CTajaa IPM3HABATH
Ppycmpupyrouumu 002080p COOLIMUSIMY TTOCTIERYIOLIYIO CMepmy’ UL 0eNIA0ULY 10 UCTONHEHUE
00513amenvemea He03MONCHLIM 00/1e3Hb' CTOPOHBI B KOHTPAKTAX IMYHOTO HallMa.

Bckope «HOBast JOKTPMHA BBIIUIA 32 PaMKV OYKBa/JIbHOV HEBO3MOXKHOCTH U ObLIa pac-
[IPOCTpaHeHa Ha CUTYALVI, KOTa CO3[JaBA/IACh «TI[ETHOCTh MOPCKOTO IPEAIPUATISI»» Y, 4TO
MO>XXHO YBUJIETh Ha IIpuMepe aena Jackson v Union Marine Insurance Co Ltd (1873) LR 10 CP
125. Vcrery — coOGCTBEHHUK KOPAO/Ist 3AK/TI0UIIT ZOTOBOP (PPaxTOBAHMS, TI0 KOTOPOMY CYAHO
IO/DKHO ObUIO OTIIpaBUTbCA 13 JInBepnysa B Helonopt, a 13 Hpronopra yoxe ¢ rpy3oM >kenes-
Horo 6pyca — B Can-®panrucko. Kopabnp Beiien us JIuepmyist, Ho cen Ha Menb. [llects
Hefienb CIrycTst PpaxTOBATe/Ib HAHSI pyroe CyAHO. CeBIINil Ke Ha Me/b KOpabyb ObIT CHAT C
Hee TpeMsI THSIMM TI03Ke, HO er0 PEMOHT 3aHsII ellje HECKOIbKO MecsIleB. VIcrery morpe6oBan
oT CTanOBOﬂ KOMITAaHUM—-OTBETYMKA BO3MEICHNA Q)anTa 10 ‘{apTepy. Ho BrITTONTHEHNE €TO
Tpe6OBaHMII 3aBUCETIO OT OTBETA HAa BOIPOC: IIPABOMEPHO /M (HPAXTOBATEIb OTKA3A/ICS OT
moroBopa? ANEIALMOHHBIN CyJ Ka3HAUeJCKOIl ITaaThl PeIll, YTO IPOCPOYKa IpuBena K
[PeKpalleHnIo JOroBopa (PpaxTOBAHMsI CyLHA.

3areM B KaueCTBe (pycrpupyiouiezo 06cmoamenvcmea CTano BhIAEIATbCA «CYIeCTBEeH-
HOe U3MEeHEeHNe B OCHOBAHUI JOTOBOPa», KaK HasbiBaeT ero P. [yn'?, yTBep)xpaas, 9To JaHHOe

7 Cm.: Casenves A.JI. OpgHocTopoHHMe aKoHOMmueckue caHkuuu CIIIA: B3ITIAR CO CTOPOHBI amepu-
KaHCKOTO 1 poccuiickoro npasa // 3akoH. 2015. Ne 5. C. 108-131.

8 Cwm. nogpo6uee: Treitel G. The Law of Contract. 11th ed. London, 2003. P. 201-214.
? Cwm.: Stubbs v Holywell Railway Co (1867) LR 2 Ex 311.

10 Cm.: Robinson v Davison (1871) LR 6 Ex 269.

""" Ancon B. Ykas. cou. C. 308.

2 Goode R. Commercial Law. 2nd ed. London, 1995. P. 142.
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IIpaBIJIO BIlepBble IpuMeHy B fene Krell v Henry [1903] 2 KB 740. 9To 66110 OfHO 13 Tak
Ha3bIBAE€MbIX «KOPOHAIIOHHBIX fel». B 1902 I. OTBETYMK HAHAM Y MCTLA KBAapTUPY Ha JjBa
IHA (26 1 27 MIOHA) C IIe/bI0 IPOCMOTPa Ha3HAUEHHON Ha 9TO BpeMsa KOpOoHaLuy Onyapha
VIIL. Opnako 6ymymuit KOporb 3a00IeN, 1 KOPOHALMIO (eAMHCTBEHHBIIT a3 3a BCIO UCTOPUIO
BenmuxoOputanum) mepeHec. AIe/ULALVIOHHBI CYJ, PelllI, YTO HOTOBOP (PPYyCTPUPOBAH.
[TocenHee [1e/0 MHTEPECHO TAK)XKe I TeM, YTO OHO MOXKeT PacCMaTpUBAThCA B Ka4eCTBe MpU-
Mepa ppycmpayuy FOroBopa Mpu OTCYTCTBUM, CTPOTO TOBOPSI, HEB03MONICHOCHIU €TO UCIION-
HEHVA: B CIIOPHOM IOTOBOPE HE 6I)UIO YOOMMHAHNMA O KOPOHAVMIOHHBIX IIPOLECCAX, OTHAKO
CYZ IIOCYUTAI IIPOLIECCUY U PACIIOJIOXKEHIE apeH/[yeMOI KBaPTHPBI JIEKAIVMIL B 0CHOBAHUU
002060pa, KOTOpOE CYILIeCTBEHHO U3MEHIIOCH' .

Maccy cype6HBIX e O TIeTHOCTY AOTOBOPOB BbI3Baa IlepBas MupoBast BoiiHa. B utore
elile OAHUM 0OCTOSITENIBCTBOM, KOTOPOE MOYKET IOTHOCTBIO (PPYCTPUPOBATh KOHTPAKT, ObIIA
[IpUSHAHA N0CAe0yOuas HezakoHHocmo (supervening illegality). SIpkuit npumep — geno Ertel
Bieber & Co v Rio Tinto Co Ltd [1918] AC 260. [IBa moroBopa, 3akio4eHHble B 1914 ., mpusBa-
HBI 6bIIV 06€CIIeYnTh IPOJAKY OPUTAHCKMM ITOCTABIIMKOM TePMaHCKOM KOMIIAHNY MEFHOI
pyzbl B 1915-1919 rr. JloroBopbl comepkany ycnoBue, IpMoCTaHaBIMBaloliee X NeiCTBUE,
€C/IU BC/IEICTBIE BOIHBI CTOPOHBI Oy/Iy T HECIIOCOOHBI UCIIOMHNUTH CBOM 06s13aTenbeTBa. [lama-
Ta K€ JIOPAOB peIINiIa, YTO JOTOBOPDI CTAIMT HUYTOXXHBIMMI KaK IIPOTNBOpEYaIie «HY6TII/I‘I-
Holt mommtuke» (public policy)™.

B TOT 3Ke mepuop ObIIO BBIBENEHO OHO U3 02paHuUeHull IPUMEHEHVsI TOKTPUHbI (py-
CTpALIUM IOTOBOPA, CYTh KOTOPOTO B TOM, UTO COObimUe, NPUB0OsUlee K MULEHOCIU, O0IHHO
nopaxcamov o6usee Hameperue cmopor®. Ilo deny Blackburn Bobbin Co Ltd v TW Allen & Sons
Ltd [1918] 2 KB 467 orBeT4nK 0653a/Cs1 IIOCTABUTD [IMIOMATEPUAIIBI, UMIIOPTUPYEMbIE VM.
K mocraBke JO/DKHBI ObUIM IPUCTYIIUTD B MIOJIE U 3aBEPIIUTD ee B HOsiOpe 1914 r. BortHa Ha-
4ajiach B aBrycre 1914 r., nmpexpe 4yeMm IpofiaBel] Hadya/l UCIIONIHATD JOTOBOP, U UMIIOPT IIM-
JIOMaTepuasoB Mpekparmics. IIokymaTens moTpeboBan KOMIICHCALNN 3 HApYyLIeHne 00s13a-
Te/IbCTBA. ATIe/UIALMOHHBII CYJ| IPU3Ha/I IIPaBO UCTIA Ha BO3MellleH1e YObITKOB. JIopa-cynbsa
[Tukdopn mpu atom ckasam: «IIpogasel; B 9TOM fjerie 00513a/ICST MOCTABUTD IIMJIOMATEPUaIbL
IO XKeJle3HolI mopory B Xajule, U IOKyIaTe/ld He CBA3BIBAIO TO, KaK IOCTABIIUK HaMepeBasl-
CsI OCTABUTD TY/A MIIOMATEPUAIEL. ... IIpeMeToM MCCIeT0BaHMs, TO/IArak, JO/DKHO ObITh
HEYTO, 4YTO obe CTOPOHDBI UMEJIM B BUAY, KOI'Ja BCTYIIA/IM B JOI'OBOP, TAKOE, KaK, HaIIpuMep,
CylLlecTBOBaHMe KOHIIepTHOro 3aia B jene Taylor v Caldwell mwimm pnnrenbHOCTD TOATOTOB-
KI Cy[jHa IS BBIIIOJHEHVS KOHTpaKTa B Jiene Jackson v Union Marine Insurance Co. 3mech
JK€ HET HMYETrO, YKa3bIBAIOLIETO HA TO, YTO MICTEL MIpeAIonaraa, 1 HET IIPUYNH CYNUTATb €ro
IIPpEAIIO/IOKMBIINIM, YTO IIPOAABEL TO/DKEH IIPOAO/DKATh MMETh O6I)I‘IHI)IC BO3MOXXHOCTU [O/IA
OBICTpOIT OTIpaBKyU mutomarepuanos n3 OuumsHpum. Kak s ckasa, 3T0 6bII0 BOIPOCOM,
IS MCTIA COBEPLIEHHO HECYIIeCTBEHHBIM. DTO He ObIIO BOIIPOCOM, GOPMUPYIOLINM OCHOBY
JIOTOBOPA...»

Eme ogHMM U3 06CTOSATENBCTB, MOTYIIUX IIOTHOCTBIO (PYCTPUPOBATH TOrOBOP, ObIIA
IPU3HAHA NOCIE0YIOULAS HEB03MONCHOCNb UCNONHEHUA BCTIE0CIIBUE 20CYOAPCINBEHHO20 BMEULA-
menvcmea. Ilpumepom 3pech siBisietcs feno Metropolitan Water Board v Dick, Kerr & Co Ltd

13 Cm.: Ancon B. Ykas. cou. C. 306, 309, 445.

4 TepMuH «IyOmMdYHass MONMUTUKA» B AHIVIO-CAKCOHCKOM IIpaBe — CUHOHNUM IOHATHUS «IIyOIMYHBIN
nopAnok» (ordre public) B eBpoIelicKoil KOHTUHEHTAIBHOI IIPaBOBOIL TPafyLiuM, B TOM 4ucie B Poccum —
MOHATUSA «OCHOBBI TPABONOPsAAKA (My6nuuHbIl HOpsAaoK)». Cm.: Temoman-Ilasnosa V.B. MexpyHapofHoe
yacTHOe mpaso. M., 2013. C. 252, 253.

5 Ancon B. Yxas. cou. C. 320.
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[1918] AC 119. B 1914 r. otBeTunK 06s13acst nepes CTONMYHBIM YIIPaBIeHNEM BOLOCHAOKe-
HIA OCYIIECTBUTb CTPOUTENIBCTBO pe3epByapa U MPpUTAIIOHHbIe pabOThl B TeYeHMe LIeCTU
neT. B 1916 T. IpaBUTENBCTBO MPUKA3aI0 OCTAHOBUTD paborsl. Ilamata M0pHoB pemna, 9To
[OTOBOP NO/KEH CYNTATHCA TIIETHBIM Ha HaTY IIPpaBUTEIbCTBEHHOTO IIPMKa3sa. HOPII HaHHI/IH
(Dunedin) 3gecb OTMeTWII CIIefyIOLIee: «AKT IPaBUTE/IbCTBA, KOTOPBII IIOJeICTBOBAI Ha IIOf-
psipunKa Kak popc-Maxop (a vis major) 6arogapst ero moC/IefCTBISIM, CAe/a ZOTOBOP, eC/IN
pesoMupoBaTh, 0 paboTax Ha APYIMX YCIOBUAX B OT/INYNE OT TeX, paboTa Ha KOTOPHIX ObIIa
[IPUOCTAHOBJIEHA. ..»

ITospHee, 10 MHEHNIO, M3TIOXEHHOMY B M3BECTHOM y4eOHIKe JOTOBOPHOrO mpaBsa B. AH-
coHa', popMupyeTcs HOBas TeOPUA TIIETHOCTI, CYyTh KOTOPOIL B TOM, YTO «OTIAJeHIe OCHO-
BBI IOTOBOPa», QPyCTpUpyIoliee TOCEFHIIL, He 3aBICUT OT KAaKOT0-1u60 noopasymesaemozo
yenosust: Russkoe Obschestvo d’lia Izgotovlenia Snariadov I'voennick Pripassov v John Stirk &
Sons Ltd (1922) 10 L1 L Rep 214; Tatem (W]) Ltd v Gamboa [1939] 1 KB 132. Ha namm B3rap,
KOPHU 3TOI KOHIIETI[II MOXXHO YCMOTPETb 1 B IpeliefienTe 110 aeny Krell v Henry.

Ewje ofgHO BaXXKHOE 02paHuyeHue JOKTPUHBI TIIETHOCTH AOTOBOPA —HPOU3BONLHAS, Bbi-
36annas cmoponoti 0ozosopa Ppycmpavus (self-induced frustration). Tak, no merny Maritime
National Fish Ltd v Ocean Trawlers Ltd [1935] AC 524 oTBeT4MK II0/Ib30BaICs (HIIOTOM PBI6O-
JIOBHBIX Tpay}IepOB, B KOTOprI;'[ BXOOUIN CO6CTBCHHbIe n 1Ba 3a(1)anTOBaHHbIX Cy}IHa, OITHO
U3 TIOC/IeHNX ObII0 HAaHATO Y McTIa. Ha ncronb3oBaHme TpayepoB Tpe6oBanach MpaBUTeb-
CTBE€HHAA INLCH3UA. OTBeTYNK MOT HOHy‘II/ITb TOJIBKO TPU JINLIEH3VIN, VI OH PpaCIIpefeniI IBe
JINLIEH3WUHU CPERY ABYX COOCTBEHHBIX TPAY/IEPOB, @ TPETHIO — TPAY/IEPY, He HAHATOMY Y MCTLA,
a 3aTeM 3asIBIJL, 4TO OOJee He CBS3AaH YapTEPOM, IIOCKO/IBKY €ro Ieb cTajaa TijetHoil. Cyx
penr, 4To YapTep He ObUT ppycTprpoBaH. Cynbs Paiit mogyepknBa: «CymHocTb GpycTpa-
VI TaKOBQA, YTO OHA HE JOJ/IDKHA 6I)ITI) BbI3BaHA NCAHUEM UNIN BbI60pOM CTOPOHDBI».

AanbHelwee pa3BuTue AOKTPUHbI dpycTpaunm gorosopa

Teopusi «I10ipasyMeBaeMoOro yCIOBMsI», M3HAYaJIbHO I03BOMBINAs O6OCHOBATH Orpa-
HUYeHNUe aHITIMIICKVIMIU CYBaMI c60600bl 002060pa B OCOOBIX CIydasx ¢pycmpayuu coria-
IIEHMI], CO BpeMeHeM CTaHOBMTCS TOPMO30M B PasBUTHUM YYeHMs O HOC/IENHEl, He jaBas ee
00vexmueH020 00bACHEHNA. B Liesax CHATIA 0OHAPYXMBILINXCS IPOTUBOpeYnii B fee Davis
Contractors Ltd v Fareham Urban District Council [1956] AC 696 ITanarost nopros 6bu1a Ipu-
MeHeHa HOBasi KOHL[ENIVIsI — TeOpWsl «M3MeHEHVsI B 00s13aTe/IbCTBE» ! MM «PajUKaIbHOTO
u3MeHeHus B obs3atenbctBe» (radical change in the obligation)'®. ®abyna gena Takosa. Ilox-
pARYMK 0053aJICs IOCTPOUTH JOMa [ OTBETUYMKA 3a BOCEMb MECALEB 110 QUKCUPOBAHHOI
eHe. B 0CHOBHOM I10 IIpu4NHe HEZOCTATKA PabOYMX CTPOUTENBCTBO 3aHAO IOYTH B TOfA
1 0601I0Ch TOAPSAINKY fopoxke. OH 06paT/ICA B CY/I, CChIIAsICh Ha TIETHOCTD JOrOBOPA 1
TpeOysl «CIPaBeINBOr0 BO3HATPAXK/EHsI» 32 BBIIIOJIHEHHYIO paboty. [lamaTa nmopnos pewm-
J1a, YTO JOTOBOP He ObL1 PppycTpupoBan. OnpeneneHue gppycmpayuu 002060pa, chopMynnpo-
BaHHOE 110 JAHHOMY Jie/y JIOpfoM PankmndoM, cTano BecbMa aBTOPUTETHBIM: «TlIeTHOCTD
MMeeT MeCTO BO BCeX CTy4Yasix, KOIjia IIpaBo IPU3HAET, YTO 6e3 BUHbI KaKOI-11b0 13 CTOPOH
JIOTOBOPHOE 00513aTe/IbCTBO CTa/I0 HEBO3MOXKHBIM MCIIONHNUTD, IOTOMY 4TO 0OCTOSTENbCTBA,
B KOTOPBIX VCIIPALINBAETCs UCIIONHEHNME, CAeIam Obl €T0 CYLeCTBEHHO OTIMYHBIM OT TOTO,

16 Tam xe. C. 316, 317.
7 Tam xe. C. 318.
'8 Beatson J., Burrows A., Cartwright J. Anson’s Law of Contract. Oxford, 2010. P. 487, 488.
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4T0 6BUIO0 IIpefycMoTpero foroBopoM. Non haec in foedera veni. 9to He T0, 4TO 51 06s13aCs
cmenarb»’.

3aTeM IpUMeEHEHIEe TEOPUM «M3MEHEHNsI B 0053aTeNbCTBE» IIPOO/DKIIOCH, HAIPUMED,
B gene Tsakiroglou & Co Ltd v Noblee and Thorl GmbH [1961] 2 WLR 633. B oktsa6pe 1956
I. ucTel 00:A3aJIcA IPOJATh MOKYIIATE/II0 apaxuC ¢ yCuoBueM IepeBo3ku u3 I[lopr-Cynana B
TamOypr B TedeHne HOAOpsi-fexabpst 1956 . 7 oxTs16pst 1956 T. ucrers 3adpaxToBas rpysoBoe
MeCTO B CyfiHe, IDTaHVpoBaBlIeM 3aiiTi B [lopr-Cynan B Heo6xonumoe BpemaA. Ho 2 Hoa6psa
1956 1. Cysuxuii KaHan 6b1 3aKpsIT. [IpopaBer; copBai IIOCTaBKY, U, KOIJa IIpeCTa Iepes,
CymoM, cocnancsa Ha ¢pycrpanuio. [TamaTa I0pooB pemmia, YTO TIIETHOCTY JOTOBOpA HET,
TaK KaK Oblla pasyMHasi ¥ BBIIIOTHMMAsI aTbTePHATUBA, IIYCTh BO3MOXXHO OojIee Koporast —
Iy Th BOKpyT MbIca Jo6poit Hagex bl

3amernm, uto P. Tyx mopxop, ncnons3oBauuslit B gene Davis Contractors Ltd v Fareham
Urban District Council, HanpsAAMYI0 CBSI3bIBaeT ¢ BbIBofamu 110 geny Krell v Henry®. B ceeme
3M020 MeoPUst «0OMnadeHUst 0CHOBbL 002080pa», KOPHU Komopoti (no B. Ancory) maxkace moxcHo
yemompemyw u 6 Krell v Henry, — mpepicTaeT Iepej; HaMI B KaueCTBe CBOeOOPA3HOII TIepeXof-
HO (pOpMBI KOHIIENIINY «M3MEHEHNA B 00513aTe/IbCTBe» .

HOCHC]IH}I}I TEOPpMA BIINIChIBAETCA B €1I1€ OHHY BbII[eIIHeMyIO 30€Chb KOHOEIINIO — «T€OPUIO0
TOJIKOBAaHUA» («construction theory»)*, KOTOpas MHOTMMM CIIeLIa/IICTAMI CYUTACTCA CETOfI-
HA Hayboslee afileKBaTHBIM OTPaKeHUEM CYLIHOCTY (PpycTpaLuy Jorosopa. BosHUMKHOBeHNe
JaHHOJ KOHLEILMY CBA3BIBAIOT C BBICKa3bIBaHNMeM Jopna JlopbepHa mo memy FA Tamplin
Steamship Co Ltd v Anglo-Mexican Petroleum Products Co Ltd [1916] 2 AC 397, KoTOpblit ITpef-
JIOXWTI B Ka4eCTBe OCHOBHOTO TeCTa Ha ppycTpanmio Bompoc: «ITo GbIIO MCTHHHBIM CMBIC-
nom poroBopa? IToCKO/IBKY CTOPOHBI He TIPEYCMOTPeNN HEIPEABUIEHHOE 00CTOSITEIbCTBO,
JOJDKEH /U CYJ CKa3aTb, YTO 9TO OYEBMUIHO, — OHM OBl OTHOCMINCDH K 3TOMY (aKTy Kak K
KOHIIY UX JJOTOBOpa?»

Kaxk BUOVM, B NJOKTPUHE HET eIU/IHOIIyH_U/IH OTHOCUTEIBbHO KIIaCCI/I(i)I/IKaI_H/H/I U 3HAYCHUA
TEOPETMIECKIX KOHHeI‘[I.U/II?I aHanmsl/IpyeMoro I/IHCTI/ITyTa, BIIPpOY€EM, 110 IIPN3HAHNIO y‘leHbIX,
Me>1<11y STVMI KOHLENINAMN MaJIO IIPAKTUIECKOTO pa3nwm;123. B CPaBHUTEIBHO-IIPABOBOM
IUIaHe 00paTMM BHUMAaHUE, YTO POCCUIICKOE TPaXKJaHCKOe 3aKOHOATe/IbCTBO He 3aKpeIlLieT
HeUHNIIIO TOHSTUSL HEB03MONHOCU UCNONIHeHUsT 00s3amenvcmeéd. He BbipaboTano Gec-
CIIOPHOTO OIIpefie/IeHIsI JAHHOTO TePMIHA U B OT€IeCTBEHHOIT HOKTpuHe. ObIenpisHaHHbIM
ABIAETCA TO, YTO aHamAsmpyeMaH HEBO3MOJKHOCTD NO/DKHA IPENATCTBOBATDH VICIIOTHEHNIO
IO/DKHUKOM 005I3aTe/IbCTBA 8 HAMMYPE, PeasibHOMY €TO VICIIONMHEHIIO™,

¥ IInt. mo: Ancon B. Vkas. cou. C. 318. Ha gaHHOe ompefiefieHMe MOXKHO BCTPETUTDb CCBUIKM B JPYTUX
menax, Hanp.: Amalgamated Investment and Property Co Ltd v John Walker & Sons Ltd [1977] 1 WLR 164;
Pioneer Shipping Ltd v BTP Tioxide Ltd (The Nema) [1981] 3 WLR 292.

% Goode R.M. Op. cit. P. 142.

! HekoTopble COBpeMeHHbIe yueHble IIPUBOAAT IpelefieHT 1o aeny Krell v Henry B kadecTBe IpumMepa,
IIpaBfa, IpUMepa KpailHe PefKOro, IPUMeHEHNsI TeOpUI «pacCTpolicTBa uemm» (frustration of the purpose)
noroBopa. Cm.: Andrews N. Arbitration and Contract Law. Common Law Perspectives. Cham, 2016. P. 276;
Stone R., Devenney J., Cunnington R. Op. cit. P. 921-924.

22 Beatson J., Burrows A., Cartwright J. Op. cit. P. 488; Stone R., Devenney J., Cunnington R. Op. cit. P. 484—
488; Treitel G. Op. cit. P. 923.

» Beatson J., Burrows A., Cartwright J. Op. cit. P. 484-489; Stone R., Devenney J., Cunnington R. Op.
cit. P. 482-488; Treitel G. Op. cit. P. 920-923.

* Cm., Hanp.: Aeapkos M.M. Vkas. cou. C. 9.
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O61ue TIONIOKEHMST O HEBO3MONCHOCU UCHONHEHUS 005I3amenibCmea COTeP)KaTcst B I7Ia-
Be 26 «IIpekpaiieHne 06s13aTenbCTB» [pakmanckoro komekca Poccmitckoit Peneparun (ma-
nee — I'K PO)®. IIpexpe Bcero, 1. 1 ct. 416 I'K PO rmacut: «O6:13aTebCTBO MpeKpalaeTcs
HEBO3MOXXHOCTBIO MCIIOTHEHMA, €C/IM OHa BbI3BaHa HaCTyHI/IBHII/IM II0C/I€ BO3HMKHOBEHUA
006s13aTeIbCTBA 0OCTOSATEIBCTBOM, 32 KOTOpPOE HIL OffHA M3 CTOPOH He OTBedaeT». B 2015 .
IIaHHbIﬁI HyHKT II0CJI€ CJIOB «€CJ/IV1 OHAa BbI3BAaHa» 6bUI IOOIIO/THEH CIIOBaMU «HaCTyHI/IBHH/IM I10-
C/le BOSHMKHOBEHMsI 00513aTe/IbCTBA»; TEM CAMbIM OBIIO JIETAIM30BAHO JOKTPUHATIBHOE Jie-
JIleHle HEBO3MOXKHOCTH VICIIOJIHEHUSI HA NePEOHAUAbHY10 U nocnedytousyto. IlpudeM Temeps,
ec/mu 6YKBaIbHO TOJIKOBATb IIPOLUTUPOBAHHOE IIOJIOXKEHIIE 3aKOHA, TOTIBKO NOC/Ie0y10u4ast He-
BO3MOYXHOCTb MOYKET CYMUTATHCSI Y HAC HEBO3MOXKHOCTBIO MCIIONHEHMsT 06s13aTebcTBa (4TO
POJHIT HAIIY HEB03MOMCHOCHb C ppycmpaueti).

B 2009 r. B KoHnenmum pasBuTusA IpaXAaHCKOTO 3aKOHOAATeNbCTBA Poccum npumenn-
TeNbHO K CT. 416 TK P® mpegycmarpuBanach HeOOXOAUMOCTD «OIpPefeUTh IOHATHE 00-
CTOSITENIBCTBA, 32 KOTOPOe HI OffHA M3 CTOPOH He oTBedaeT». IIpu 9TOM 6BUTIO OTMEUEHO,
YTO «K ‘II/ICIIy TaKnUXx 06CTOHT€III>CTB MOI‘YT 6bITb OTHECEHDBI T€, KOTOPbIE HaCTyHI/UH/I IIocne
BO3HMKHOBCHNA 06H33T€HI)CTB3., B TOM 4YMCIIE HaCTyHI/IBHIa}I BIIOCIIEACTBUN HeCHOCO6HOCTb
[O/DKHMKA K MCTIOTHEHNUIO». TakuM 00pasoM, ObIIO MIPeIOKeHO, BO-IIEPBBIX, /Ieran3oBaTh
JieTleHIe HeBO3MOXXHOCTY MCIIOJTHEHNST HA NePBOHAUATIbHYI0 Y NOCIE0Y0ULy10” U, 60-6MOPULLX,
onpedenumy 6ce-maki CywHOCMy maxoti — nocnedyioujeti — HeBo3MokHOCTH. OfHAKO 062
C(l)OpMY}II/IpOBaHHble B KOHH€HHI/H/I IIpeIO’KEHNs, Ha HAIl B3T/IAN, y‘-H/ITI)IBaH OTCyTCTBI/Ie
B JOKTPJHE €fVHOLYIINS [0 COOTBETCTBYIOLIUM IIPO6IeMaM, [IPeCTAaB/IIOTCS Ha CETOMIHS
OJITHaKOBO HeoOocHOBaHHBIMU. HerapoM 0T peanusariuy BTOPOTo M3 HUX 3aKOHOJIATeNTb Ha
TAHHOM 3Talle OTKa3asICs.

IIpu aTOM OCHOBaHMsI OCBOOOXK/IEHVSI OT IPaXK/JAHCKO-IIPABOBOII OTBETCTBEHHOCTM 32 Ha-
pylIeHNe 00:A3aTe/IbCTB 3aKpeIUIleHbl B Apyrux nonoxennsax ['K PO — B rmase 25 «OtBeT-
CTBEHHOCTb 3a HapylleHNe 06513aTenbCTB». Tak, Mo 0611eMy npaBuiy, 3aKpelIeHHOMY B II. 1
cT. 401 «OcHOBaHMA OTBETCTBEHHOCTU 3a HapylleHue obsa3aTenvcra» ['K PO, mumo, He uc-
MIO/THUBIIIEE 00513aTENBCTBO /MO0 MCIOMHIBIIEE €TO HEHATIEXAIINM 00pa3oM, HeceT OTBET-
CTBEHHOCTD MPU HAUMUU 6UHbL (YMbICTIA VTV HEOCOPOHCHOCLL).

3pech MOKa3aTeIbHO TO, YTO AMCKYCCUOHHBIM B OTeYeCTBEHHOJ HayKe SABJIAETCA BOIPOC
0 IIPaBOBBIX MOC/IEACTBUAX HeCY4AaliHOll HEBO3MOXXHOCTY UCIIONHEeHuA obsa3arenpcTBa. Ce-
TOOHA BCE 60HbHIe y‘leHbIX y HacC CXOIOATCA BO MHEHNM, YTO I IIPpU TaKO HEeBO3MOXXHOCTU
VCIIONTHEeHNA 0053aTe/IbCTBO (pezyniamusHoe) IpeKpalaeTcs He3aBICUMO OT BOJIV CTOPOH, HO
BO3HIKaeT HOBOE — 0XpaHumenvHoe — 00513aTeIbCTBO, B paMKaX KOTOPOT'O K OTBETCTBEHHOI
3a 9TO CTOPOHE IOJ/DKHBI IPUMEHATHCA OIpefe/IeHHble CAaHKIMN™.

ITpu 5TOM He JIMIIeH OCHOBAHUII U BTOPOJI OAXOJ: 00:43aTeIbCTBO MIPEKpalaeTCs B CUITY
HEBO3MOXXHOCTH VCIIOJTHEHIUST NOSTHOCHIbI0 TOIBKO B CIydae, eCIIy IIOC/IeHs «BbI3BaHa 00-

» Tpaxmancknii kogekc Poccniickoit Peneparn. Yacts nepsast // C3 PD. 1994. Ne 32. Cr. 3301.

2 KoHIenuysi pasBUTIs TPaXKIAHCKOTO 3aKOHOAATeNbeTBa Poccniickoit Pepepannu (ogobpeHa pelreHneMm
Cosera npu Ilpesunente Poccuiickoit Pemepanny no KopuduKanmy U COBEPIIEHCTBOBAHMIO IPaXKAHCKOIO
3akoHoparenbcTBa ot 07.10.2009) // Bectruk Bsicurero Ap6urpaxsoro Cyma Poccmitckoit ®egeparnmm. 2009.
Ne 11. C. 76.

¥ Bumpsmckuii B.B. HexoTopble mpo6embl pehOpMIPOBaHIs 3aKOHOIIOTIOKEHMIT 06 06513aTeIbCTBaX /
OcHOBHbIe IIPO6/IEMBI YaCTHOTO IpaBa: cOOpHUK crareit. M., 2010. C. 94.

% Cwm.: Kapanemos A.I VICK 0 IpUCY X/I€HNH K MCIIOTTHEHMIO 00sA3aTenbCcTBa B HaType. M., 2003. C. 110, 111;
Myxauesa E.C. HeBO3MOXXHOCTb UCIIONTHEHNA 06:3aTe/IbCTBA B POCCUIICKOM, EBPOIIEIICKOM I eIMHO06Pa3sHOM
4aCTHOM IpaBe: aBToped. fiuc. ... K. 1o. H. Tomck, 2013. C. 15, 16.
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CTOSITETIbCTBOM, 32 KOTOPO€e HI OfIHA M3 CTOPOH He OTBevaeT». Ecm ke oTBewaer — 06s-
3aTe/IbCTBO, IPEKPATUBIINCh B COOTBETCTBYIOLIEN pezynAmueHoli cBOell 4acTy, OyfeT mIpo-
TO/DKATh CYIIECTBOBATDb Y)Ke KaK 0XpaHumesnvHoe IPaBOOTHOIIEHE. DTy TOUKY 3peHM Y Hac
MO>KHO Ha3BaTh TPAIMIVIOHHON; UCXOAA 13 OyKBaJIbHOrO TONKOBaHUA I 1 cT. 416 'K PO,
TAKOT0 MTOJIXO/ia MIPUEP>KMBAIOTCS M 3aKOHO/aTeNIb, ¥ IPABOIPUMEHNTENbHAS IPaKTUKa>.

Mexxny TeM NepBblil U3 YKa3aHHBIX IBYX IIOXO/IOB 6onee NpeanoYTUTeNeH, TaK KaK Ipa-
BOBas KOHCTPYKIVIA IPEeKpallleHUs 0043aTe/IbcTBa HeBO3MOXKHOCTBIO MCIIOJTHEHNA PacCUUTaHa
o 'K PO Ha npumMeHeHne HenocpeocmaeHHo K UCIIOTTHEHIO 00513aTeNIbCTBA 8 HAMYpe, K pecyisi-
MUEHbIM IPABOOTHOIIEHISIM, & K OXPAHUMENbHbIM TIPABOOTHOIIEHSIM — JIUIIb 01OCPe00BAH-
HO, C YIETOM HOPM 00 0CHOBAHUSX OMBEMCMBEHHOCU 3 HAPYUeHUe 00513aMenbCnaa.

B CBA3NU C 9TUM I/IHTepeCHO CIICHYIOHICC HpOTI/IBOpC‘II/Ie, BbBIABJICHHOE paHee HpaBoan—
MEHUTE/IbHON MPAKTUKOIN: JOIDKHUK MOXET ObITh BMHOBAT B BOSHMKHOBEHNN noczzebyrowgeﬁ
10pUOUECKOTl HEBO3MONCHOCTNY VICTIONHEHNsT 00sI3aTe/IbCTBA; B TAKOV CUTYALIUM, C OFHOIL
CTOPOHBI, OYEBHU/{HA HEBO3MOXKHOCTD JCIIONHEHVsI 00513aTeNbCTBA 8 HaAmype, ¢ LPYroii, OyK-
BajibHOE TonKoBaHue M. 1 cT. 416 m 1. 1 ct. 417 I'K P® (nocBsiIeHHbIX HEIOCPECTBEHHO
10pUOUecKOti HeB03MONCHOCU) He TIO3BOISIET CINTATh 00513aTeNbCTBO IIPEKPALeHHBIM, BEfb
HEBO3MOXKHOCTD €r0 VICIIO/THEHVSI BbI3BaHA OOCTOSITENBCTBOM, 32 KOTOPOE OJHA M3 CTOPOH
«OTBedYaeT». EC/IM MOMBITATbCSI CHATH 3TO NMPOTHUBOpeUNe 3a CYeT KBAIMPUKALMU H0PpUOU-
4ecKoll He603MONCHOCMU B KadeCTBe HEBO3MOXKHOCTI, 32 KOTOPYIO HO/DKHMK «OTBEYaTh» He
MOXeET (He OH HpI/IHI/IMaeT HpaBOBbIe aKTbI, €€ BbI3bIBAIOIINIE, A opraH HY6III/[‘IHO—HpaBOBOI‘O
06pasoBaHms), TO JO/DKHUK HEOOOCHOBAHHO MOXKET 1130€)XaTh OTBETCTBEHHOCTH ITepef; Kpe-
TUTOPOM.

Benencreye sToro B 11. 5 VH$opMmannonHoro mucbMa [Ipesupuyma Boiciero Ap6urpax-
Horo Cypa PO or 21.12.2005 Ne 104 6bu1a chopMynupoBaHa Cllefyomas IpaBoBast MO3NUIUA
(xoTopas, mpaBpa, Kacajaach Y3KOro Kpyra COOTBETCTBYIOIIMX CTy4aeB): «OT3bIB Y HO/DKHUKA
TN eH3nu, BBI3BAaHHBIN HeﬂpaBOMeprIMI/I HCﬁICTBI/IHMI/I JInneH3narta, M HeVICIIO/THEHVIE B CBA-
31 € 9TUM 00513aTeNbCTBA HE SIB/ISIOTCS OCHOBaHMEM IpeKpalleH st 00513aTeNIbCTB JO/DKHMKA
B pe3y/IbTaTe M3JaHNUA aKTa TOCYAapCcTBeHHOro opraHa (crarba 417 'K PO)». [lannblit mopxop
6bUT TIOAEPKaH (B 607Iee IMMPOKOM IIJTaHe) TOKTPUHOIL.

3axoHogmaTenb 910 NpUHAL B 2015 1. cT. 417 'K P® 6bL1a fOMIONHEHA C/IEAYIOMNM II0-
JIOKEHUEM, COCTABUBIINM II. 2 ee 0OHOBNIEHHON pemakuyi: «O0s3aTeNbCTBO HE CIUTAETCS
IIpeKpalleHHbIM, eC/IY U3JaHe aKTa OpraHa TOCYAapCTBEHHOI BIACTU M/IM OpraHa MeCTHOTO
CaMOYIIpABJICHIs], [IOBJIEKIIIee HEBO3MOXXHOCTD MCIIOMHEHISI 00513aTe/IbCTBA, BBI3BAHO HEIIpa-
BOMEPHBIMH JielicTBUsAMY (6e3[eiiCTBIEM) CaMOro IO/DKHIKa».

OnHaxo, HOBTOPMM, 60JIee BEPHBIM SIB/ISIETCSI IIOAXOJ, COIIACHO KOTOPOMY 00513aTeIbCTBO
(pel"yII}ITI/IBHOC) HperamaeTca U TOIrma, KOrga HEBO3MOJXHOCTD €rO VICIIOJTHEHINMA BbI3BaHa
06CTOSITENIHCTBOM, 3a KOTOPOE Ta MM MHAS CTOPOHA «OTBEYAET», BENb Pedb UJET TOIBKO O
HEBO3MOXXHOCTH MCIIONHNTD 0053aTe/IbCTBO 8 Hamype. I10aTOMy, Ha HaIll B3I/IAf, 11. 2 CT. 417
'K PO B mericTByOLIeil pefaKI[Uy ABIACTCA U3OBITOYHBIM, IVIITHUM.

B 3TOM KOHTEKCTe CTOUT 0OpaTUTb BHUMaHIe, YTO aHA/IM3UpyeMas JOKTpUHA gpycmpa-
YUy TPYIMEHNUTENBHO K 3HAYEHWIO B/IMSHNSI CTOPOH JOTOBOpPA HA €r0 WMCIOTHUMOCTD (self-
induced frustration) 6pu1a HoroNTHeHa peneneHToM 1o neny Shepherd (FC) & Co Ltd v Jerrom
[1986] 3 WLR 801. B centsibpe 1979 r. MOTIOROIT Ye/TOBEK 3AK/IIOUNIT YETHIPEXTIETHIUIT 002080D

¥ Cm.: . 5 ViudopmanmonHoro mucbMa IIpesnpnyma Broicurero Apb6urpaxsoro Cyma Poccniickoit @e-
meparmy oT 21.12.2005 Ne 104 «O630p mpaKTUKM MPYMEHEHNs apOUTPaXKHBIMI CyAaMy HOpM [paskjaHCKOro
Kofiekca P@ 0 HEKOTOPBIX OCHOBAHUSIX IIpeKpallleHust o6s3aTenscTs» // Bectaux Bricimero Ap6urpaxHoro
Cyna Poccniickoit @epepanym. 2006. Ne 4.
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npouszeodcmeenrozo o0yuenus (contract of apprenticeship) c paboromarenem. B mone 1981 r.
yIeHMK ObUI OCY)X/IeH 3a HamajieHle 1 IPaKy B OOIeCTBEHHOM MeCTe 110 CTOBOPY U IIPUTO-
BOpPEH K HEOIIPENEIEHHOMY IIEPMOAY MNCIPABUTE/IBHOTO IIEPEBOCHNTAHNA 110 60pCTaHbCKOI7[
cucreme. Yepes 39 Hemenb oH 6bUT 0cBOOOXKAeH. OfHaKo B ceHTsIOpe 1981 T., KOrja y4eHnK
6pu1 B Bopcrare, ero paboroparens 3asBUI O IPEKPAIeHNN UX JOTOBOPA MPOU3BOACTBEH-
HOTro 00ydeHust BCaencTare ¢ppycrpanun. Momopoit denosek obparuics B Cyz 110 TPYLOBbIM
CIiopaM, 3asBUB O He3aKOHHOM YBOJIBHEHI, U CYJ, COITIACKIICA C €T0 apryMeHTanueit. OfHaKo
aIleJULIIVIOHHBII CYJ| BCTAJI HA CTOPOHY paboTofaTesis, IPU3HAB, YTO H0PCTANIbCKOe HAaKa3a-
HII€ SIBUJIOCH (PPYCTPUPYIOLINM JOTOBOP COOBITIEM.

CregyeT MpusHATD, YTO, B OT/IYNE OT MOAB/IEHNA y Hac I1. 2 cT. 417 'K PO B peticTByomIei
PemaKuuM, YKa3aHHBIN IPeNeJeHT — 3TO IelICTBUTEIbHO IIPOrPecC B PA3BUTUI COOTBETCTBY-
IOlIell JOKTPYMHBI, IIOCKOIBKY (ppycTpanus IpefcTasisieT co60il OCHOBaHME IPEKPAIeHNs
[OroBOpa, N0 00IIeMy IIPAaBIILY, 8 Ue/IOM Y COOTBETCTBEHHO OCBOOOX/ICHUA CTOPOH OT OT-
BETCTBEHHOCTH 3a €r'0 HeVCIIOTHeHNE.

Jlanee CTOUT OTMETUTD, YTO CYAEOHAsI JOKTPUHA C OOMBIINM TPYAOM IPU3HAET BO3MOXK-
HOCTB (pycTpannu 002060posé apeHovl, 0 1eM CBUeTeNbCTBYIOT fena National Carriers Ltd v
Panalpina (Northern) Ltd [1981] 2 WLR 45 n Pioneer Shipping Ltd v BTP Tioxide Ltd. Ilocnen-
Hee JIeJI0 TaK)Ke MHTEPECHO TeM, YTO B pPe3y/IbTaTe ero pacCMOTPEHMA IOSABUICA MIpeleleHT
IPUSHAHS 3a0aCHO6KU CIIOCOOHOIT IIPUBECTH K TIIETHOCTIL ZOTOBOPA.

B cBomw ouepens, neno National Carriers Ltd v Panalpina (Northern) Ltd apnsercs tummd-
HBIM IIPpNMEPOM CTPEMJIEHNA AHTTIUMCKUX CyoOB COXpaHATDH CTa6I/UIbHOCTI) JOTOBOPHBIX OT-
HomeHuiA. B 1977 I. anennAHT apeH/j0Bal y OTBETUMKA 10 ane/iAnuy Ha 10 7eT ToBapHbI
ckmaj. B 1979 1. MecTHast BIacTh BCIENCTBYME OIMMACHOCTM, MCXOOVBIIE OT HAK/TOHUBIIIETOCS
HAIpOTVB 3[IaHM, 3aKpbUId eVHCTBEHHYIO YIUIY, JAIOLIYI0 HOCTYI K cKIany. Paspemenne
CHOCUTb aBapuitHOe 3[aHme ObUI0 faHo B 1980 I., 1 0 IUIaHY yInIa JO/DKHA ObITa OTKPBITHCS
B 1981 r. OHAKO C 3aKPBITVEM YINIIbI Alle/ULTHT OCTAHOBUII YIUIATY PEHTHI, @ apeH/[0faTeNb
HOTpe6OBasI MOTacUTh 3a0/DKEHHOCTD O JorosBopy. [Tanara 10pfoB oTKasama B IPUSHAHNUN
JOroBOpa apeHNIbl PPYCTPUPOBAHHBIM.

ST1a 06eCcKypaKMBAOLIAs NCTOPYIS, KaK He 6€3 MPOHMY HMUIIeT COBPEMEHHBIIT IICCIeI0Ba-
tenb JI. Tomac®, BcmommHas mpereneHTsl o genam Davis Contractors Ltd v Fareham Urban
District Council u National Carriers Ltd v Panalpina (Northern) Ltd, He moMernasa IOIbITKe
BOCKPECUTD JOKTPUHY ppycTpanuu gesenonepamu B gene Gold Group Properties Ltd v BDW
Trading Ltd [2010] BLR 235. BDW Trading Ltd (3acTpoifiux) pemnn HocTponth 60mblnoe
KOJIMYeCTBO JIOMOB U KBAapTUP IIO 3aKTIOYEHHOMY C COOCTBEHHUKOM 3eME/IbHOIO y4acTKa
Oesenonepckomy coenawienuio (development agreement), B KOTOpoM Bo3HarpaxjeHre BDW
ompepensercs o GopMyie, OCHOBAHHON Ha TOCTUTHYTHIX IleHaxX mpogax. OgHaKo B TO Bpe-
M, KOIJja CTPOMTE/IbHbIE PaOOThI JO/DKHBI ObUIM HayaTbcs, BecHO! 2008 T. y>ke ObUIO OLy-
TUMO BJIUAHVE MUPOBOTO 3KOHOMMYecKoro kpusuca. K maro 2008 1. mpopaskm cTpouTeneit
CHM3WINCD HA OJHY TPETD II0 CPABHEHNIO C IPENbIAYIINM T'OJOM. HpOI‘HO3bI IIOKa3ajin, 4TO
E€BEIOIIEPDI 6yHyT HE B COCTOAHNM OOCTUTHYTD Aa’Ke MMHMMAJIbHBIX OTITYCKHBIX II€H, ITPEJ-
YCMOTPEHHBIX HOroBopHoit ¢opmynoit. BDW 3agBuino o ¢pycrpanym gorosopa. OgHako
COOCTBEHHUK He COITIACIIICS ¢ 3acTporimmkoM. Crop 6bUI IIepeaH Ha pacCMOTPEHIE B CY/,
KOTOPBIII He YCTaHOBMI (PPYCTpalUM AeBeTONePCKOro coramieHns. Takoe pelneHue ObIIO
IpUHATO co ccbuIKoit Ha Davis Contractors Ltd v Fareham Urban District Council u ¢ y1eTom
BbIBOAA CYIObM, 9TO CTOPOHDBI IPEABIAE/IN BO3MOXHOCTD ITa€HNMA PbIHKA HEABIVDKVMMOCTIU.

0 Thomas D. Frustration and force majeure: a hard line in English law // Construction Law International.
2011. Issue 2. P. 22.
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[Tpudem desenonepckum coznauieruem faxke IPeRycCMaTPUBaIACh BO3MOXKHOCTD ITepeCcMOTpa
W, €CNM 9TO HEBO3MOJKHO, 9KCIIEPTHOI'O ONIPENEJIEHNS MIHVIMAJIBHBIX IIE€H B COOTBeTCTBy-
1omtelt popmyie.

Crout 3aMeTnTb, 9TO ¥ POCCUIICKNE CY/bI KpaliHe PeAKO U OCTOPOXKHO IIPUMEHSIIOT HOpP-
MBI O HEB03MONICHOCIU UCNONHEHUST 00S3AMeNbCme I O CYUECBeHHOM U3MeHeHUU 00Cos-
menvcme. Tak, coBceM HeaBHO Bepxosubiit Cyx Poccun chopmympoBan mpaBoByo mosu-
LVI0, YTO CAaMO I10 Cebe «M3MeHeHme Kypca MHOCTPAHHOI BA/TIOTHI 10 OTHOIIEHWIO K PYyOIIi0
He/Ib3s1 PACL{eHNBATD KAK CYLIECTBEHHOE N3MEHEeHNe 00CTOSITE/IbCTB, SIB/LIIOIeeCs] OCHOBAHI-
eM Ji/IsI MU3MEeHEHVST IOTOBOpa» B COOTBETCTBUM €O CT. 451 'K P31

CeropHs BOIPOC O HEBO3MOXXHOCTY MCIIO/THEHNIST 00513aTe/IbCTB 0COOEHHO aKTyajIeH st
HAC B KOHTEKCTE BBEJEHIVsI PA3HOTO POJia MEXXYHAPOSHBIX 9KOHOMIYECKNX caHKumit. Ecin
COI/IAllIeHNe CTOPOH, HoMajamllee B chepy AefCTBIS TAKNMX CAHKINY, VI €ro MCIIOTHEHIe
OypeT HapyIIaTh CTATYTHOE IPaBO BennkoOprranum 6o IpOTNBOPEINTb AHIIUIICKOI «ITy-
O/IMYHOI TIONINTIKE», BO3MOYXHO B aHITIMIICKOM IIPABOCYANN NIPU3HAHIE PPYCMPayil 9TOTO
JIOTOBOpaA BCIIEACTBUE HOCnedyouell HedakonHocmu®. IIpasoa, anenuiickue cyovt 00 cux nop
Kpaiite peoKo 1 0CHOPOAICHO NPUMEHSIU QOKMPUHY Ppycmpayuu 002080pa 6 0e1ax, C6A3AHHbIX
€ IKOHOMUMECKUMU CAHKUUAMU™.

Ha mexywem smane pazsumusi 00kmpumwvl gppycmpayuu 002080pa GpuTaHCKIe yIeHble™ 1
IIpaKTHKa® 0c060 BBIAEISIOT IpeueneHT 1o peny Edwinton Commercial Corporation v Tsavliris
Russ (Worldwide Salvage & Towage) Ltd (the Sea Angel) [2007] 2 Lloyd’s Rep 517, koTopbIMm, ¢ 0f-
HOII CTOPOHBI, GBI TIOATBEPXK/IEH OTKA3 OT TAKMX CIMIIKOM abCTPAKTHBIX KPUTEPHEB KaK Ue/ib
VIV OCHO64 [IOTOBOPA B IIO/Ib3Y aHAIN3A UdmMeHeHuil 6 ooszamenvcmee (Davis Contractors Ltd v
Fareham Urban District Council), a, ¢ {pyroit, IIpoBO3ITIAlIEHA HEOOXOANMOCTD «My/IbTI(AK-
TOPHOTO MofxoAax («multi-factorial approach») mist KBamuUKALNY TIIETHOCTY COIIALICHYISL.

B ykasaHHOM fere OpA-Cyabs Puxc ompemenut psif $pakTopoB, KOTOPble HEOOXORMMO
YUINUTBIBATH PV TAKOM IOfxOfie. [Tpexxzie BCero 9To yCIOBMsI CAMOTO JOTOBOPA, €r0 MaTpuIia
VIJIT KOHTEKCT, 3HAHVA, OXKNAAHNA, IPENIIONOXEHNA VI pa3MbIIIJIEHNA CTOPOH, B YaCTHOCTM,
OTHOCHUTE/IBHO OIIPefle/IEHHOr0 PICKAa Ha MOMEHT 3aK/II0UEHISI JOTOBOPa, BO BCSIKOM CITydae
HAaCTO/IbKO, HACKOJIBKO OHI MOFYT 6I)ITb IIPpUNMCAHBI CTOPOHAM B3aIMHO I 06'I)CKTI/IBHO. KPO-
Me TOTO, 9TO XapaKTep nocnedyouseeo cobvimust (Ieaolero UCIOHEHNe JOr0BOpa HEBO3-
MO>XHBIM UJIN 3anYI[HI/ITeIIbHI)IM) n pa3yMHbIe n O6'I)eKTI/IBHO O6OCHOBaHHbIe pacyeTnl CTO-
POH B OTHOLIEHUN BO3MO>XXHOCTe 6y11y1uero JICIIO/ZTHCHMA B HOBBIX O6CTOHT€TII)CTB8.X. HPI/I
9TOM K tH/ICTIy HaI/I6OIIee BaKHBIX q)aKTOpOB, KOTOpPbIE NO/DKEH UMETD B By CYI[, OTHOCUTCA
TO, YTO LIEJIBIO JOKTPUHBI hpycmpanuu 002060pa SIBISIETCS CNPABEOTUBOCHID.

CriefyeT OTMETHUTD, YTO aHIIMIICKAA I0pUNYecKas TOKTPUHA (GpyCcTpanyu ZOroBopa BO
MHOTOM OT/INYHA OT LMBWINCTUYECKOI KOHLenumn opc-maxcopa (force majeure)*®. Ipexpe

' Cm.: Ompepenennie Bepxosnoro Cypa Poccmiickoit @epepanum ot 13.09.2016 Ne 18-KI'16-102; m. 8
O630pa cynebnoit mpakTuky Bepxosroro Cyma Poccniickoit egeparm Ne 1 (2017), yreepsxes Ipesunmymom
Bepxosnoro Cyna Poccuiickoit @enepanym 16.02.2017 // CIIC KoncynsrantIImoc.

32 Alexander K. Economic Sanctions: Law and Public Policy. Basingstoke, 2009. P. 194.

3 Cm.: Libyan Arab Foreign Bank v Bankers Trust Co [1989] 1 QB 728; Islamic Republic of Iran Shipping
Lines v. Steamship Mutual Underwriting Association (Bermuda) Ltd [2010] EWHC 2661 (Comm); Melli Bank
PLC v. Holbud Ltd [2013] EWHC [1506] (Comm).

* Cm.: Andrews N. Op. cit. P. 273-275; Beatson J., Burrows A., Cartwright J. Op. cit. P. 488, 489.

% Cw.: Islamic Republic of Iran Shipping Lines v. Steamship Mutual Underwriting Association (Bermuda)
Ltd; Melli Bank PLC v. Holbud Ltd.

% Cwm. mogpobuee: McKendrick E. et al. Op. cit. P. 334-353.
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lMpaBo B coBpeMeHHOM muipe

BCETO (ppycmpavusi npexpaujaem FOroBOp. B MpoTHBONONIOXKHOCT 3TOMY force majeure —
JOKTPUHA, COITIACHO KOTOPOII COOTBETCTBYIOILIEE IPENsTCTBIE OCBOOOKHAET CTOPOHY OT
0meemcmeeHHOCMY 32 HEVICIIOJIHEHNSI OIIPEIe/IeHHOr0 00s13aTenbcTBa. XOTsl (HOpPC-MaKOp
MO>eT OBbITh MCIIO/Ib30BAH CTOPOHOII, HAPYIIUBIIIEN CBOE 0053aTebCTBO, I [JIs1 TOTO, YTOOBI
TIOIIBITAThCA IPEKPATUTD VIV UISMEHUTD NOTOBOPHBIE ITpaBa N 06H3aHHOCTI/I CTOPOH.

Takum 06pa3oM, ecu KOroBOp He IpU3HAH (PYCTPUPOBAHHBIM, He BOSHMKAET 06s3aH-
HOCTH CTOPOH IIePeCMaTpUBATh €ro YCIOBIUS (€C/IN MEXIY HVUMIM HET COITIAIIEHVsI 00 MHOM),
oan CYH HE BIIpaBE B TaKOM CI/ITyaIH/H/I paCTOpFHyTb (I/UII/[ I/I3MeHI/ITb) [AOrOBOP Ha OCHOBAaHUMN
sampyonenus ero uctonueuns (hardship). ITo moBoxy MOCTETHETO CTOUT ZOOABUT, UTO IIPO-
TYBOIIOJIOKHBIE IIPABIJIA Ha CIy4ail CYULec8eHH02e0 UsMeHeHUs 00CoAmenvcmes 3aKperie-
HBI B I71aBe 29 «VI3MeHeHne n pactopkenne goropopa» ['K PO (ct. 450-453). Kak usBecTHO,
B ].U/IBI/UH/ICTI/I‘ICCKOﬁ Tpagnunm HOpMbI O CymeCTBeHHOM M3MEHCHUN O6CTOHTeHbCTB (KaK B
cT. 450-453 'K P®) u 0 popc-maxkope (Henpeodonumoii cune o I'K PO — aro, mpexxze Beero,
IL. 3 cT. 401) ABNIAIOTCA OTHOCUTETIBHO CAMOCTOATEIbHBIMY IIPAaBOBBIMYU MHCTUTYTaMIU.

Jtak, pa3 OCHOBOIO/IATAIOIIUM IIOJIOXKEHIIEM B aHIJIMIICKOM IIPaBe sIB/ISETCS MMIIEPATIB
(6] HeO6XOIU/IMOCTI/I BBITIO/THEHVA JOTOBOPHDBIX 06}133TCHI>CTB, JaKe €C/IM 9TO MOJKET ITOKa3aTh-
cAa HeO6OCHOBaHHbIM VI HECIIPAaBE/INBBIM B OIIPE€INE/IEHHDBIX O6CTOHT€III)CTB&X, TO CUUTA-
€TCA, YTO CTOPOHBI CaMU TOJI>KHBI 3360TI/ITI)C$[ O CBOUX MHTEpeECax " BKIKYIATh COOTBCTCTBY-
IOlIVie aJlalTalllOHHbIe TIO/IOXKeHMsI B coryanieHns. [1o aToil mpuunHe 60/bIIOe KOMNIECTBO
KOMMePYEeCKIX KOHTPAKTOB COZIEPXKUT IIOTIOXKEHNS O POPC-MAHOPHBIX 0OCOSIIMENbCMBAX, T
VIMEHHO B KOHTEKCTe TOTIKOBAHWsI 3TUX IIO/IOKEHNUII B aHIJIMIICKOM IIpaBe MOXKHO OOHapy-
SKIUTb HECKOJIBKO IpeleleHTOB .

3aksiroyeHue

SIBNAACh CBOOOPA3HBIM IMPABOBBIM MHCTUTYTOM, Ppycmpauus 002060pa 61msKa o CBO-
el mpupoje K TaKoll IpMMeHsAeMOI ellle co BpeMeH JIpeBHero PuMa B cTpaHax eBpomericKoi
KOHTMHEHTA/IbHOI NPaBOBOJ CEMbM I'PaXK[JaHCKO-IIPAaBOBOJ KOHCTPYKLMM, KaK HeB03MOH-
HOCMb UcnonHeHus o6a3amenvcmed. JacTHBIM CTydaeM 0OCTOATENbCTB, IPUBOAAIINX K He-
BO3MOYXHOCTM VICTIOTTHEHU S, AABIIACTCS Henpeo0onumas cund Wi gopc-mazcop (vis majot, casus
maior), ia ¥ npocmoti ciy4ati (casus, casus minor) MOXKET BBI3BATb TaKyl0 HEBO3MOXXHOCTb.
[TosTomy dpycTpanmsa Kak 0puandecKas KOHCTPYKINA B OIpeIe/IeHHOM CMBICTIe O/TM3Ka 1 K
C7y4ar, KaK Hpocmomy, Tak U KeanuduiyuposanHomy. B koHIle KOHIIOB BCe 9TV ITPaBOBBIE I1O-
HATNA 0003HAYAIOT 0OCTOATENbCTBA, CMIOCOOHBIE N30ABUTD JO/DKHUKA OT OTBETCTBEHHOCTHU
3a HapylleHue obs3arenpcTsa. HeapoM aHITIMiICKMe CyAbI IPU3HAIOT M MIPUMEHAIOT (opc-
Ma>KOpPHbBI€ OTOBOPKI B JOTOBOPaX.

C npyroit CTOpOHbI, IPaBOBOI UHCTUTYT Ppycmpayu 002060pad He COBIAAET IIOTHOCTDIO
C cofiepyKaTeNIbHOM CTOPOHBI C KOHCTPYKIMEN Heo3moncHocmuy ucnonmenus. Ppycrpanus He
OTPaHNYMBAETCA KITACCUYECKO — «abCOMITHOI» — HEeBO3MOXXHOCTDBIO B KadyeCTBE OCHOBA-
HIISI CBOETO BO3HMKHOBEHNA. B aTOM cMbIc/ie dpycTpanmsa oTIacTi KOPPeCIOHANPYET LUBM-
TIUCTUYECKOII KpatiHetl 3ampyoHUmenvHoCMuU UCHONIHEHUS 00A3aMeNbCInes.

[Tpy 5TOM B pOCCHIICKOM IIpaBe MBI He HalifieM 00IelpU3HaHHOTO ONpefie/IeHNs TOHATHI
HeB803MONHOCU VI KpaliHeli 3ampyOHumenvHocmu (9IKOHOMUHECKOTi HeB03MOMCHOCIU) VICTIOTN-
HeHMs 0053aTe/bCTBa, 1 CYIIECTBYeT peasibHas MpobJieMa pasTpaHNYeHNs STHUX ABIEHNUIT Ha

7 McKendrick E. et al. Op. cit. P. 333, 334. Cm. taxkxe: Andrews N. Op. cit. P. 169, 249; Thomas D. Op. cit.
P. 22.
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npaktuke. Ha atom ¢oHe foxTpuHa GpycTpanym [OroBopa, KOTopas ¢ UMBIIMCTUYIECKNX
IIO3MIUIT MOXKET ITOKA3aThCA SKJIEKTUYHON M HECKOIBKO aMOp(HOIL, Ha caMOM JieJie IIpefi-
CTaB/IsIET COOOII OIBIT KOMIUIEKCHOTO TIOAXO/Ia K IOPUANIECKOI OLleHKe BHEIIHIX, IIPYBXOJs-
VX IO OTHOLIEHMIO K CTOPOHAM JJOTOBOPa 0OCTOATENIBCTB, IPEIIATCTBYIOMNX VICIIOTHEHIIO
IIOC/IEJHETO VMM CYIECTBEHHO 3TO MCIIOMTHEHNE 3aTPYNHAIOMIVX.

Crout 506aBuUTh, Ppycmpayus He IPUOCTAHABIMBACT UCIIONHEHUE, & npekpaujaern Ho-
TOBOp, IpUYeM, IO 00IIeMy IMpaBWTy, Bech oroBop. Oco6eHHOCTBIO JAHHOTO IPaBOBOTO
MHCTUTYTA TaKXe ABJIAETCA U TO, YTO OH He IPEIIoNaraeT usMeHeHus JoroBopa. ITo caMo
110 ce6e CBUTETENbCTBYET, BO-NIEPBBIX, 00 9KCTPAOPANHAPHOCTY aHATM3MPYEMOTO MeXaHM3Ma
(1 OCHOBaHMII er0 IPUMEHEHN ), @, BO-BTOPBIX, O BBICOKOII IIeHHOCT! B aHIVIMIICKOM IIpaBe
cBOOOJBI BOMNM 1 JJOTOBOPA. B cBeTe 9TOro JIOIMYHO, YTO YCTaHOBUTH (akT PpycTpanum u
IIPU3HATD JOTOBOP IPEKPAIIeHHBIM MOXET TOJIBKO CYJ (TPeTeCKIII CYL).

V3noxeHHOe BbIIIEe CBUIETENbCTBYeT O HEOOXONMMOCTY U3Y4eH)s B HalleM IIpaBOBe-
[eHUU gpycmpayuy 002060pa He TOMBKO B AKAJEMIYECKUX Le/IsAX, HO I IS 0OecIeveHus
PaboTBI OTeYeCTBEHHBIX IOPICTOB B cepe MPUMEHEHV aHIIMIICKOTO JOTOBOPHOTO IIpaBa 1
TOKTPMHA/IbHOTO BIMAHNUA MOCTIENHETO, a TAKXKe, BOSMOYKHO, J/I1 COBEPIIEHCTBOBAHNA COOT-
BETCTBYIOIIMX POCCUIICKMX NTPABOBBIX HOPM M IPaKTUKM UX IPUMEHEHN .
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Abstract

Mankind has faced in the past and will inevitably face in the future with the powerful forces of natural
and man-made, which are often dramatic and lasting impact on the society, economy, commercial
and other contracts. Frustration — one of the original institutions of English law, which allows the
court to release the parties from further performance of the contract upon the occurrence of certain
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this doctrine and relevant norms of Russian law was attempted. The methodological framework of
this research based on a set of methods of research cognition, among which the main ones are
historical and comparative law methods. For a century and a half of its development the English law
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AHHOTaALMA

CraTbsi NOCBSILLEHA N3YHEHMIO 3aKOHOAATENBCTBA B chepe 3auTbl Npas notpebuteneii B Poccum n Ku-
Tae. ABTopamu BblAeneHbl Npobnemsl B chepe 3amuTbl Npas notpebutenein B TOprosoM 06CIyXMBaHNN
Poccuiickoin ®epepaunn n Kutaiickoii HapogHoi Pecnybnvku. B cTtatbe NpOBOAUTCS CPABHUTENbHbIV
aHanM3 3aKoHOAATeNbCTBA ABYX CTPaH, BbISIBASKOTCS MEPCNEKTMBLI M TEHAEHUMM Pa3BUTUSA 3aKOHOAA-
TenbcTBa Poccun u KHP B cdepe 3awmTsl npas notpebutenein. AKTyanbHO B TOM YMCTIE CPaBHEHME MO-
NIOXEeHWI 3akoHoaaTenbcTBa Poccun n Kutas B cdepe 3amThl npas notpebutenein B TOprosomM obciy-
XUBAHUU C LENbIO YCTPAHEHUSI NPOOENIOB B HALMOHANIbHOM 3aKOHOAATENIbCTBE, COBEPLUEHCTBOBAHMS
€ro oTAesbHbIX MOJIOKEHNIM HA OCHOBE MOJIOXUTENBHOM MNPAKTUKM NPUMEHEHNS Pa3INYHbIX MPABOBbIX
HopM KHP. ABTOpbI AienatoT BbiIBOAbI, YTO B 3akoHax Poccuinckoih @enepauunm n KHP obnacts oenctens
3aKOHOLATENLCTBA O NMpaBax NoTpebuTenei, HECMOTPS Ha HEKOTOPbIE pa3nuyns B GOPMYIMpPOBKaXx,
NPaKkTNYeCckn OOHOPOAHbI. M3y4eHrne HOpM KMTANCKOro npasa NO3BOASET caoenarb BbiBOA, YTO B cde-
py NpPaBOBOro PErynMpoBaHnsl KUTANCKOrO 3aKOHOAATENbCTBA MOMYT ObiTh AOMONHUTENBHO BKJTHOYEHbI
OTHOLLIEHUSI, KOTOPbIE CBSA3aHbl C MPUOBPETEHMEM U UCMOJIb30BAHMEM TOBAPOB, BbIMOJIHEHEM PabOT
nmbo okasaHuem ycnyr. 3akoHoaaTtenscTBo Poccuiickoii Penepaumm n Kutaiickoin HapogHoii Pecny-
6nukn B cdepe 3amThl NpaB NnoTpeduTenein Nepnoanyeckn MeHseTcs. B HacTosiLee Bpems npouc-
XOOMT ero oyepenHas MofepHu3aums. ABTOpbl NpeanaraloT B LENsX COBEPLLUEHCTBOBAHNSA MEXaHU3-
Ma 3aluMThl NpaB POCCUIACKUX NOTpebuTenel Ha 3aKOHOAATENIbHOM YPOBHE 3aKPENUTb NMPUMEHEHNE
npoueaypbl Meguaumm no npumepy KHP. BHeceHve pononHeHuii B 6a30Bbin 3akoH «O 3almTe npas
notpebuTtenen» ons pernameHTalmmn UCMosib30BaHMs NPOLEAyPbl MEAMALMN B paMKax 3allMTbl Npas
notpebutenen OyoeT MMeTb MO3UTUBHBIE NMOCNEACTBUS A1 Pa3BUTUS MPaXAAHCKOro OOLEeCTBa U MPOo-
OBVXXEHUS TPXAAHCKUX MHULMATKB. Takme 3aKoHoAaTe bHble HOBALMW MOFYT CTaTb MMMYbCOM pa3Bu-
TUS1 LLMPOKOIO OBLLLECTBEHHOIO ABMXEHUS B 3aLUUTY NpaB notpebutenei, cnocobcTBoBaTb POCTY PON
06LLECTBEHHbIX OPraHU3aLnii, KOTOPbIE CMOTYT B COOTBETCTBUM C 3aKOHOAATENBCTBOM JIETUTUMHO NpU-
MEHSITb MEAMALMIO KaK O[IMH U3 MEXaHU3MOB 3aLUUTbl MPaB NoTPeOUTENEN.

KnioueBblie cnosa

npasa notpebutenei, NoTpedbuTenbCKUii PbIHOK, TOProBoe 00CNyXnBaHWe, 3alumTa npae norpedburte-
nen, megnaums, Poccus, Kutai, 3akoHoOaTenbCTBO, lopuamnyeckas OoTBETCTBEHHOCTb.
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Bubnunorpadpuyeckoe onucanne: Muxeea W.B., JlormHosa A.C. MepcnekTnBbl pa3BuTnsa 3akoHoOa-
TeNbCTBa O 3alunMTe npae NnoTpebuTtenei B Toprosom obcnyxmnsaHum B Poccun n Kutae // MNpago. Xyp-
Han Bbicwen wkonbl akoHoMukn. 2017. N2 4. C. 202-215.

JEL: K 29; YOK: 347 DOI: 10.17323/2072-8166.2017.4.202.215

3aluTa mpaB MOTpeOuTeNIelt ABMAETC OfHOI U3 BXKHENIINX chep B3auMOAeIICTBIUA IIy-
OMMYHOIT BIACTU U Hapofia. B HacTosIIee BpeMs ONTUMU3ALNSA COLMATbHO-9KOHOMIYECKOTO
coTpygHmMyecTBa Mexny Poccueit u KutaeMm HaxoguTcs B psARY IPMOPUTETHBIX HallpaB/IeHMIA
HOMUTYUKM rocyfapcTs!. Ocoboe BHUMaHMeE TIPY 9TOM CIIefyeT yeNUTb COBEPIICHCTBOBAHNIIO
MeXaHM3Ma IIPAaBOBOTO PErylInpoBaHIsl 3aKOHONATENIbCTBA O 3allUTe MpaB HOTpebuTeneil B
cdepe TOProporo 0OCIy>KMBAHNUA, KOTOPast ABIAETCA OJHOI U3 KITIOUEBBIX OTPACTIell 9KOHO-
MUK,

Ha ¢done nnrerpayum Poccun B MupoBoe co0061IecTBO, ITI06aMM3auy M HOMTUTHIECKIX
COOBITIIA, TIPOUCXOASAIINX B CTPaHEe B IIJIOM, 0COOYIO aKTYaTbHOCTb MMeeT CpaBHEHMUe I10-
JTIO)KEHMII 3aKOHOJATeNIbCTBA PA3HBIX CTPAH C LIe/IbI0 YCTPaHEeHNs POOeIOB B HALMOHATbHOM
3aKOHOJIaTe/IbCTBE, COBEPLIEHCTBOBAHNE €TO OT/IE/IbHBIX II0/IOXKEHNUIT Ha OCHOBE MMelolIelics
OJIO>KUTETBbHOI TIPAKTUKY TIPYMEHEHMsI Pas/IMYHbIX IPABOBBIX HOPM 32 pybexom’.

B Poccniickort ®enepannu oTHOIIEHN B cepe 3alUThI IIPaB IOTpeOuUTeNell perymmpy-
1otcs [paxxpanckum kogekcoM (zanee — I'K)*, 3akonoM «O saiuTe mpas notpedureneit» (ga-
nee — 3akoH Ne 2300-1; 3aKOH) U [PYIUMU IPUHMMAEMBIMI B COOTBETCTBIM C HUMI IIPaBO-
BbIMM akTaMu. Cpeniut defiepaTbHBIX 3aKOHOB, PEINTaMEHTHPYIOLINX OTHOIIEHNUS C y4acTieM
HOTpebuTeNell, BXKHBIMIU SABILAIOTCA (eflepanbHble 3aKOHBI «O TeXHMYECKOM perynmpoBa-
HMI», «O KadecTBe 1 6€30IaCHOCTI MUIIEBbIX IPOTYKTOB», «O CAaHUTaPHO-3MUAEMUOIOTIYe-
CKOM 671aromnony4mn HaceneHus», «O pekaame», «O roCygapCTBEHHOM perylmupoBaHNN IIPO-
M3BOJICTBA ¥ 060pOTa STUIOBOTO CIMPTA, AKOTONBHOI 1 CHMPTOCOfePIKAllleil MPOFYKINU
1 06 orpaHMYeHUM NOTpeOneHNs (PacIuTHA) aTKOTOIBHON MPORYKIUM» U MHOTHUE IpYyTue.
B cBom ouepenp, akramu IIpasurenbcrsa Poccuiickoit @efepaniy yTBep>KJar0TCA IPaBUIa
IPOJIa>KU TOBAPOB, BBHIIIOJTHEHNUS pabOT, OKasaHMs YCIYT, 6€30IIaCHOCTH 1 Ka4ecTBa TOBAPOB
(pabor, ycnyr).

HeitctByrommit B Poccuiickoit @enepanyn «O sampyre mpas moTpebuTenert», MpuUHITHIN
B 1992 r, siB/IsfeTCA KIIOYEBBIM B JaHHON obmacti®. OH COCTOMUT U3 46 cTaTell, mpeaMOyIbl
U YeThIpex pasfenoB. B mpeamOyse maHbI olpefesieHNsl MCIOIb3yeMbIX B 3aKOHE MOHATHIL
B mepBoit I7aBe ompefienieHa CTPYKTYpa 3aKOHOJATENbCTBA O 3allfUTe IpaB IOTpebuTesnei
U 3aKpeIUIeHbl ITpaBa NoTpebuTerns. JJaHHbIM 3aKOHOM BIIEpBbIe B Halllell cTpaHe ObUIM 3a-
KpeIJIeHbI TIpaBa MOTpeONTeNell M FapaHTUM MX peanusaliuy, IpUSHaHHbIC MeXK/[YHaPOJHBIM

! ABTOpBI BBIpaXKaloT 6/Iar0ffapHOCTb MarucTpy 2-ro kypca A.B. [Ily6poBcKoit, mpuHMUMaBIIell yyacTue B
moproToBke cratbu. Bepsunv O.A., Ps6ununa E.H. IIpaBoBble pOpMbI BefieHNsI OM3Heca pOCCHUIICKIMU IIpel-
npuHuMarensamu B Kurae // Ipaso. JKypnan Bricuieit mkomnbl skoHomuku. 2016. Ne 2. C. 200-211.

* Bawanos I1.B. Benenne 6usHeca B Kutae: mpasosble acnekThl. Boimyck 1: O630p mpaBoBoit cpefipl. M.,
2015. 212 c.

* Bozoan B.B. IpaX[jaHCKO-IIpaBOBbIE CIIOCOODI 3aIUTHI IIpaB MoTpebuTerneit B cdepe TOprosiu u ycyr //
[Opmcr. 2003. Ne. 7. C. 11-14.

* Tpakpmauckuit komekc Poccmiickoit ®epmepannu (dacts mepsas) or 20.02.1996 Ne 14-D3 (pen. ot
03.07.2016) // C3 PD. Ne 32. Cr. 3301.

° 3akoH P® ot 07.02.1992 Ne 2300-1 «O saigure mpas notpeburenei» (pen. ot 03.07.2016) // C3 PD. 1996.
Ne 3, Cr. 140.
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coobuecTBOM®. DTN YCTAaHOBJICHHbIEe 3aKOHOM IapaHTMI 3allMTHI IIpaB HOTpeOuTesneil 3a-
IIpelleHo Cy>KaTbh. bonee Toro, ynonunomounsas [Ipasutenbctso Poccun Ha nsganme mpasui,
00s13aTe/IbHBIX TIPY 3aK/TIOYEHNI 1 VICIIOTHEHNY ITyO/INYHBIX JOTOBOPOB, CT.1 3aKoHa B TO e
BpeMs 3allpeliaeT eMy Hopy4arh ¢efepaJbHbIM OpraHaM MCIOIHUTEIbHOI BIACTH IPVHMU-
MarTb aKTbl, COZeprKalljyie HOPMBI O 3alliTe IpaB MOTpebuTeneir’.

3aKOHOM OIIpefie/IeHO IOHATHE «II0TpebuTenby. [Tof HIM MOHMMAETCsT TPAXKAAHNH, KO-
TOPBIII IPHOOpeTaeT MM HaMePeBaeTC sl pHuoOpecT ToBapsl (paboThl, YCIyIu) A/Ist IMIHBIX
HyxJ. IOprumirdeckue nmuiia BoIBeieHbI 113 cepbl TelicTBYA 3aKOHa, TeM CaMbIM 3aKOHOIATeNIb
OTMEeTII HeOOXOVIMOCTD IIOBBIIIEHHBIX TAPAHTHUI 3aLIMThL HOTpeOuTe/IA-HellpodecCHoHaIa.

Yka3aHHBIM 3aKOHOM OIIpefe/lleHbl IOBbIIIEHHbIe TaPAHTUY 3AIIUTHI NPV IPUYMHEHNN
Bpefia XKU3HM, 34OPOBBI0 MO0 MMYILIECTBY I'PaX[aH, YCTAHOBJIEH CPOK OTBETCTBEHHOCTU
M3TOTOBUTENA 3a BBHINTYLIEHHYIO MIPOAYKINIO, paBHbI 10 rogam. ITpndeM OTBETCTBEHHOCTD
YCTaHOBJICHA KaK IIepef IIOTpebuTeeM, Tak 1 Iepell APYTMMU JIMIIAMY BHE 3aBUCUMOCTY OT
JOrOBOPHBIX OTHOIIECHUIT MeX/ly HUMU. YKa3aHMe Ha IIOACYLHOCTD IO BBIOOPY UCTLA IO Je-
JIaM O HapyIIeHNY 3aKOHOMIaTe/IbCTBA B Cepe 3alINTHI IIpaB IOTPeOUTeNell M 0CBOOOXKeHIe
HOTpebuTeNell OT YIUIAThI TOCYAAPCTBEHHON MOIUIMHBI IIPY MIPEFbSIBIEHNN UCKOB SIB/LTIOTCS
Ba)KHeIIIIell rapaHTVell pea/u3alny IpaB IOTpeOuTesell Ha 3alUTy B TOPrOBOM OOCTY>KI-
BaHuu. Hajyiensis rocygapcTBeHHbIe OpTraHbl IPaBOM IIpecedeHNs HapyIIeH!iT 3aKOHOATeb-
cTBa B c(hepe 3aIUTHI IIPaB IPAKAAH-IOTPebOUTENel B TOPrOBOM OOCTY>KMBAHUY U HAJIOXKe-
Hua mrpada Ha HapymuTeneil, 3akoH Ne 2300-1 moMuMo MHAVBYAYaIbHOI 3alUTHI IPaB
HOTPeOUTeNsT OCTAB/ISIET BO3MOYKHOCTD MX KOJIEKTUBHOII 3a1uThl. HoBes1oi sIB/IsieTCst BO3-
MO>KHOCTb IIPe'bABJICHS ICKOB B MIHTepecax Heollpele/IeHHOTo Kpyra moTpebureneit. OpHa-
KO BBUJIY HECOBEPLICHCTBA 3aKOHOAATETbHBIX GOPMY/INPOBOK TaKas GopMa 3aIUThI MHTEpe-
COB IIOTpeOTEsIell B TOPrOBOM OOCTY>KMBAHUIL 10 CUX HOP He IOTy4IIIa PACIIPOCTPAHEHNS.

AHamu3 KNTaICKOTO 3aKOHOJATEIbCTBA O 3allVITe IIpaB IOTpeOuTeseil B TOProBOM 00CIy-
JKMBAHUY [I03BOISIET YCIIOBHO PA3fIe/INTh 9TO 3aKOHOAATENBCTBO Ha Tpu 6710ka’. ITepssiit 610K
aKTOB IIpefCTaB/IeH OCHOBAMI TPAKHAHCKOro 3aKoHopaTenbcTBa KHP, 3akonamm n momoxe-
HUSIMY, paspabaTbiBaeMbIMI BEJOMCTBAMY B PaMKaX TPAKIAHCKO-IIPABOBOTO PETYINPOBa-
uust. I'K Kuras Bce emje Haxogurest B cragun paspaborku. B 2015 1. omy6n1uKoBaH mMpoexT
nepBoii ero yactu. OKOHYATe/IbHBIN BAPMAHT IUIAaHMPYeTCA MoaroToBuTh K 2020 1. [Tpexmo-
maraercs, 4To B o6myto yacte I'K KHP BolyT OCHOBBI IpaX[JaHCKOTO 3aKOHOJIATeIbCTBA;
¢dusndeckue nMnIa; OPUANIECKIe TMLA; 00BEKT TPXJAHCKYUX IIPAB; CHE/IKIL; IIPEeNCTaBU-
TE/IbCTBO; CPOK HABHOCTI; peal3anud U 3alfUTa IPaXJaHCKUX IIPaB), pasfesl O JOroBOpax,
IeNMKTaX, OpayHO-CeMeITHBIX OTHOIICHNMAX I HaCTIefOBaHNY, MEXIYHAPOJHOM YaCTHOM IIpa-
Be. B HacTosAmee BpeMs 061Ie HOpMBI IPaXKIaHCKOTO IIpaBa cofiep>karcs B OOIyX momoxe-
HUAX TpakaHckoro npasa KHP (1986)°.

B cdepe rpaxpganckoro sakoHoparenbcta KHP neiicTByeT Takxke pAx 3aKOHOB U IIOJ-
3aKOHHBIX akToB. Kak u B Poccun, mpuHAT 3akoH «O pexname», Ife MpeAnpyHATA MONbITKA
YIOPSAIOYNTD AeATeNbHOCTD B cpepe PeKIaMbl IS «COLEMCTBUA ... 3alUTe 3aKOHHBIX IIPaB

¢ Canvteun E.H. TIpaBoBas cucTeMa Kak 00beKT COIMOTIOro-TpaBoBoro aHanusa // Ilpaso. Kypnan Bric-
11efi Kol 9KoHOMMKM. 2014. Ne 1. C. 57-69.

7 Cr. 1 3akona P® ot 07.02.1992 Ne 2300-1 «O sawmure npas norpeburenein» (pexn. ot 03.07.2016) // C3
P®. 1996. Ne 3. Cr. 140.

¥ Cheng H. Cheap Capitalism A Sociological Study of Food Crime in China // British Journal of Criminol-
ogy. 2012. Vol. 52. Ne 2. P. 254-273.

° 3axon KHP or 12.04.1986 «O61e mooxxenust rpakpanckoro npasa KHP». [Snexrpounsiit pecypc]: //
URL: http://pavel.bazhanov.pro/translations/chinacivillaw/china_civil code/ (gara o6pamenns: 12.02.2017)
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U MHTepeCcoB IOoTpebuTerneit. ... »'0. JIist «obecIedeHns Ka4eCTBa TOBAPOB 1 YCIYT CO CTOPOHBI
IIPOM3BOAUTENIEI VI IIpeIIpUHIMAaTeIel], 3alUIThl PeIyTalliy TOBAPHBIX 3HAKOB I obeclie-
JeHIs 3aKOHHBIX ITPaB U MHTEPECOB ITOTpeOuTeNell, IpOU3BOAUTENEN U IPeIPUHIMATENTE»
npuuAr 3akoH KHP «O ToBapHbIx 3Hakax»''. HekoTopble HOpMBI 3TOr0 3aKOHA YTOYHEHBI B
I0A3aKOHHBIX akTax: B [lonoxenusax «O npumenenun 3akona KHP o roBapHbIx 3Hakax»'?
u «O Tpy3HaHUY U 3alKTe 06IIeN3BECTHBIX TOBAPHBIX 3HAKOB». [I0C/IeHee OMyO/IMKOBaHO
3 mions 2014 T. ¥ CONEpKUT HOPMBI O IIPM3HAHUM TOBAPHBIX 3HAKOB OOIIEN3BECTHBIMU U O
3aluTe IIpaB Ha OOlIe3BeCTHbIe TOBApHbIe 3HAKM, B TOM YMC/Ie HA 3HAKU OOCTY>KMBaHMS,
KOJIIEKTUBHBIE 3HAKM, CepTUPMKAIVOHHbIE 3HaKM ",

Ko BTOpoMy 610Ky HOpMaTUBHBIX aKTOB OTHOCAT CIIeI[VallbHOE 3aKOHOATeNbCTBO. [1pe-
XJie BCero, Kak 1 B Poccun, 310 3akoH «O samuTe IpaB U MHTEPECOB MOTpebUTENeil», TIPH-
HATBI [IOCTOSHHBIM KOMUTETOM BcekuTaiicKoro coOpaHusi HapOLHBIX IIPeNCTaBUTeENel
31.10.1993". OH 3aKpenu1 OCHOBHbIe IPUHINIIBL U CUCTEMY TOCYAaPCTBEHHO 3alllUTHI 3a-
KOHHBIX MHTEPECOB IIpaB U VIHTEPeCOB IOTpebuTesneil, 00s3aTe/IbcTBa MIpefIpuHIMaTeIel,
IOPUANYECKYI0 OTBETCTBEHHOCTD YYaCTHMKOB IIPaBOOTHOUIEHNIA, TOPANOK paspelleHNs CIIo-
poB. B 2013 r. B maHHbIN 3aKOH BHECEH pAT, CyLeCTBEHHDIX I3MEHEHNI, BCTYNNBIINE B CUTY
15.03.2014. OHM KOCHY/IUCH OXPaHBI IIEPCOHAIBHBIX FAHHBIX MOTPeOUTENEN, STMEKTPOHHOI
KOMMEPIIIY, OTBETCTBEHHOCTH YYaCTHIKOB IIPeAIIPUHIMATENbCKOI JeATeTbHOCTI 32 Peasn-
3aI[II0 HEKQueCTBEHHBIX TOBAPOB, IPAXKIAHCKOI OTBETCTBEHHOCTH IIepef IIOTPeOUTe/LAMN 1
CYyMM aIMUHVCTPATUBHOI OTBETCTBEHHOCTH .

3akoH «O 3amuTe NpaB ¥ UHTEPECOB NMOTpeOUTeNel» CONEP>KUT BOCEMb I71aB, BKIIOYAI0-
VX 55 cTaTell, B HeM OTCYTCTBYeT IIpeaMOyIia, He PacKpbIBAIOTCA OCHOBHbIE MOHATHA. [Tep-
Basi IJIaBa COCTOUT U3 OOIIUX MOTOXKEHNUIT, B KOTOPBIX OTPa’keHa KOHIIEINS TOCYAapCTBEH-
HOTO Pery/IMPOBAHN JAHHOI 06/1acTy 061IeCTBEHHBIX OTHOLIEHMIL. B TOM 411c/Ie peds umet o
TOM, 4TO FOCYHAPCTBO BBICTYIIACT [APAHTOM COOJIIOICHNA IIPaB U MHTEPeCOB IPaKIaH-IIOTpe-
6ureneit B chepe Toprooro obcnyxmsanus. CormacHo cT. 5 3akona KHP «O 3amure npas u
UHTepecoB NOTpebuTeNei» TOCyAapCTBO IPMHUMAET MEPBI, TAPAHTUPYIOIINE TelICTBEHHOCTD
IIpaB IOTpebuTeNA, MOOWPAET U MOAAEP)KUBACT VHULIMATHIBY OPraHM3ALVIT M OTJENbHBIX
TpaXX/JjaH M0 KOHTPOJIIO 3a COOIONieHNeM IIPaB U MHTEPeCOB IIOTpebuTeneil.

10 3akon KHP or 27.10.1994 «O pekname» [Onexrpounsii pecypcl: // URL: http://chinalawinfo.ru/
economic_law/law_advertisement (gara o6pamenns: 12.02.2017)

" 3akon KHP ot 23.08.1982 «O ToBapHBIX 3HaKax» (c 13M. 0T 30.08. 2013). [SnexrponHusiii pecypc]: // URL:
ttp://pavel.bazhanov.pro/translations/chinacivillaw/china_trademark_law/ (gara o6pamesus: 12.02.2017
http://pavel.bazh pro/translations/chinacivillaw/chi demark_law/ ( 6p 2.02.2017)

"2 TTonoxxerne «O npumeHennu 3akona KHP o ToBapHbix 3Hakax» (ITocranosneHne focygapcTBeHHOro
cosera KHP Ne 651) mpuaATO B cooTBeTcTBNUM ¢ 3akoHOM KHP «O TOBapHBIX 3HaKax» I yTOYHAET HEKOTO-
pble ero nonoxxenus. Ilocnegnue usMeHeHMsa B HOPMaTUBHO-TIPABOBON aKT NpuHATH 29.04. 2014 u BCTynu-
mu B cuny ¢ 1.05. 2014 [Onexrpounsiit pecypc]: // URL:http://pavel.bazhanov.pro/translations/chinacivillaw/
trademark_law_implementation_statute/(gaTa obpammenns: 12.02.2017)

1 TTonoxxerne «O mMpu3HAHMY U 3a1uTe 0OLIIECTBEHHBIX TOBAPHBIX 3HaKOB» (ITpnkas I'maBHOrO rocymap-
CTBEHHOTO YIIPaB/IeHNs TOPrOBO-IIPOMBbILIIeHHON agmuHucTpanuu KHP Ne 66). [Onexkrponuslit pecypc]: //
URL: http://pavel.bazhanov.pro/translations/chinacivillaw/well-known_trademarks/(gata o6pauenns:
12.02.2017)

!4 Law of the People’s Republic of China on the Protection of Consumer Rights and Interests. [9mexTpoHHbI
pecypc]: // URL: http://www.wipo.int/edocs/lexdocs/laws/en/cn/cn174en.pdf (nara o6pamenns: 20.06.2016)

> Vkas Ipencenarens KHP Ne 7: Pernenne ITocTosHHOrO KoMuteta Beekuraiickoro cobpaHms HapOJHBIX
npencrasurereit «O BHeceHny n3MeHeHnit B 3akon KHP o samure npas motpeburerneii»: mpussTo 25.10.2013
Ha 5-M 3aceianuy IlocTosHHOr0 KoMuTeTa BeeknTaickoro cobpaHms HapOJHBIX NpeicTaBuTeneil 12-ro co-
3BIBA, OMYOIMKOBAHO U IpuMeHsteTcst ¢ 15.03.2014 [Onexrponnsiit pecypc]: // URL: http://pavel.bazhanov.pro/
translations/chinacivillaw/china_consumer_rights_protection_law/ (zata o6pamenust: 12.02.2017)
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Tpetnit 6/10K 3aKOHOAATENIBCTBA, PETYIUPYIOLIETO 06/IACTh 3ALUTHI IIPAaB IOTPeONUTENel B
Kutae, npefcrasieH IpaBOBbIMU aKTaMM, IPMHMMAEMbIMI Ha YPOBHE IIPOBUHIINIA, aBTOHOM-
HBIX PailOHOB, MYHUIIMIIQJIUTETOB U TOPOLOB LIEHTPaJIbHOrO MOAYMHEHNA'S. 3aMeTuM, 4To B
Poccun B cootBetcTBun co 1. 10 4. 1 ct. 14 @enepanbHoro 3akona ot 6.10.2003 Ne131-®3 «O6
OOILIVX IIPUHIMIIAX OPraHM3ALVIM MECTHOTO camoynpasieHus B PO» (u3m. or 28.12. 2016), k
BOIIPOCAM MeCTHOTI'O 3Ha4eHMsI OTHOCUTCS, B YaCTHOCTH, CO3JaHVe YCTIOBIII /11 0OecIIedeHNs
JKUTeIelT IOCeIeHN A, MyHULINIIAJIBHOTO palioHa, TOPOJICKOIO OKPYTa YCIyraMy CBA3M, OOlie-
CTBEHHOTO IIITAHNSI, TOPTOB/IN U OBITOBOrO 06CTy>KMBaHsI. MyHuMIMITaIbHbIe OpraHbl Poccun
B ormmune ot KHP He HajenleHbI HOPMOTBOPYECKMMIY MOTHOMOUYNMAMY B MICCTIEyeMOI HaMM
cdepe. Mexy TeM, He AB/IAACh OpraHaMU FOCYAaPCTBEHHOI BIACTIL, OHM 00JIalaloT COOCTBEH-
HBIMU ITO/THOMOYVISIMY T10 3aIINTE IIPAB IOTPeONTeIell Ha TEPPUTOPIUI COOTBETCTBYIOLIETO MY-
HYLIMIIQJILHOTO 00pa3oBaHy (palioHa, TOpOJa, HOCENKa, CeJla U T.11.), KOTOpbIe pea/In3yIoTCs de-
pes CIenManbHO CO3[aHHbIe aMVHUCTPATUBHbIE CTPYKTYpHhl. Hamrpumep, B TopofickoM OKpyTe
Nseprxnuck Hixeropopckort 06/acTy cosfaHo YIipasyieHne pasBUTysI IPeApUHIMATETbCTBA,
HOTPeOUTEeNBCKOTO PHIHKA I 3ALUTHI IIPAB IOTpebuTesielt mpu AMUHICTpanyu ropopa. OyHk-
LIMIOHVPYIOT OTAEJIBI I10 3aINTe IPaB OTPeOuTeNell Py AAMYHICTpAsX paitoHoB HinkHero
Hosropopa u T.55. To >xe MOXXHO HaO/IIOAATh U B APYIUX pernoHax. [looxenns 06 3Tux opraHax
IIOJIHOCTBIO COOTBETCTBYIOT POCCUIICKOMY 3aKOHY «O 3aIuTe Ipas IOTpeOuTesNein».

3aMeTnM, 4TO 3aKOHOAATENBCTBO O 3AllNTe IIPaB MOTpebuTereil, Kak B Poccuu, Tak u B
KHP BK/TI09aeT HOPMBI Pa3/IN4HbIX OTpacIell mpapa. TeM He MeHee OCHOBY peryIMpOoBaHMA B
cdepe moTpebIEHNST COCTABIAIOT IPAX/FAHCKIE IpaBooTHOIeHst. B Poccun, kak n B Kntae,
OTHOIIIEHNSI B 00/IACTI 3aIUUTHI IIPAaB IPAXK/AAH-TIOTPeOUTENeN PEerTaMEHTHPOBAHBI OOIBIIIM
KO/IMYeCTBOM HOPMAaTMBHBIX aKTOB. B Poccun Kk OCHOBHBIM HOpPMAaTHMBHBIM aKTaM OTHOCAT B
IIepBYI0 odepenb [paKHaHCKMIT KOfIeKC, B COOTBETCTBIN CO CT. 3 KOTOPOTO HOPMBI, KOTOpbIe
copiepKarcs B IPYTUX 3aKOHAX, JO/DKHBI cooTBeTcTBOBaTh I'K. TeM He MeHee HeOOXOAMMO OT-
MeTnTh, 4yT0 I'K mpemycmarpuBaeT BOSMOXXHOCTD IIPMHATIA CIIENA/TbHBIX 3aKOHOB 11 OCHO-
BAHHBIX Ha HJMX MHBIX IPaBOBbIX aKTOB.

ITo otHomenmio x I'K 3akoH «O 3ammre mpaB noTpebuTeneli» ABNIATCA ClleLMaTbHbIM
3aKOHOM, KOHKPETH3VPYIOUIMM 1 BOCIIOMHANIINM HeKoTopble nonoxeHnsa I'K. 9ror 3akon
perIaMeHTHpyeT OTHOIIEHM 110 JOTOBOPY PO3HIYHOMN KYIUIM-TIPOJAK B YMCTIe IIPOYNX OT-
HOIIeHNUI, KOTOpble He yperymupoBasbl I'K. 3akoHoM «O 3amyre npas morpebnreneii» mpeu-
YCMOTPEHO YCTAHOBJIEHNE VMHBIX IIPaBII IO CPAaBHEHMIO C IIPABW/IAMM, COTEPKAIIUMICA B
I'K, xorma I'K u gpyrumu depepanbHbIMu 3aKOHaAMM 3TO paspenteHo. Hampumep, 1. 2 ct. 13
3akoHa «O 3amure MpaB MOTpeOuUTeNeN» 3aKPEIUIEHO MOIOKEHIE O BO3MEIeHNN YObITKOB
B IIOJTHOVI CyMMe CBepX HeyCTOKM (IIeHN), KOTopasi yCTaHOBJIEHa 3aKOHOM VLU JIOTOBOPOM.

Ina Poccun u Kuras Beerga TpagMIMOHHBIM ObIIO TOPrOBOE COTPYLHUYECTBO, BKIIIO-
Jaroljee IpUrpaHNYHble OTHOIeHNs . B Havame 1990-X rofoB BBUAY OIarOMpPUSTHON 9KO-
HOMMYECKOI 06CTaHOBKM Ha rpaunije Poccrn u Kurtast 6bUIM CO3AHBI IYHKTHI IPOITYCKa
POCCUIICKMX M KMTANICKMX I'PaXK[jaH B Ie/IAX KYIUIM U MPOJIaKM TOBAPOB /I TOBCETHEBHBIX
HyX#. C 1993 . KHP sABnAeTcs BTOpbIM TOpProBeiM naptHepoM Poccnm, a Poccns mss KHP —
cebMbIM. C TOTO BpeMeHN KUTAJCKUe TOBAPbI 3aIIO/THMIN OCHOBHOE KOMMYECTBO MECT Ha
IIpUIaBKaX, IOTECHUB POCCUIICKVIX IIPON3BOJUTENEN S,

16 Tpowsunckuti I1.B. Bivnue Tpagyipym Ha mpaso coBpeMenHoro Kuras // JKypHan poccniickoro mpasa.
2014. Ne 8. C. 94-106.

17 McCulloch T., McNeill F. Consumer Society, Commodification and Offender Management // Criminol-
ogy and Criminal Justice. 2007. Vol. 7. Ne 3. P. 223-242.

'8 Bepsumv O.A., Pabununa E.H. Yka3. cou. C. 211.
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B nacrosamee Bpema KHP 3aHmMmaeT mpodyHble MO3WIVN MUPOBOTO INjepa IO IPON3-
BOJCTBY U IJIABHOT'O TOProBOro maprHepa Poccuu. [ cormacoBaHusa HOpM MOTPeONTeNb-
CKOTO IpaBa ObII 3aK/II0YEH Psifi ABYCTOPOHHUX IOrOBOPOB, Hanpumep, «Cormamenne Mex-
ny IlpaBurenpcrBoM Poccuiickoit @epepanym u Ilpasutensctsom Kuraiickoit Hapopnoit
Pecriy6rmuxim o corpygHndectBe B 06actu 60pp0bI ¢ HEOOPOCOBECTHOM KOHKYPEHI[UEN 1
aHTVMOHOIIONBHOM OMNTHUKI» OT 25.04.1996". B cooTBeTcTBMY ¢ COrNanieHneM, yINTbIBasg
3aMHTEPECOBAHHOCTH CTOPOH B IIPOBEJEHII AHTUMOHOIIOIBHOI IIO/IUTUKY, CTOPOHBI 00513a-
HBI COIeJICTBOBATD B Ilepefjade PYT APYyry HOPMAaTUBHBIX AKTOB, KOTOPBIE 3aTParnBaloT JjaH-
HYyI0 c(hepy paccMaTpUBaeMbIX IIPABOOTHOIIEHNIT. Bojiee TOro, CTOpOHbI 06513aHBI IIepefaBaTh
ApyT Apyry nH(pOpPMAIMOHHbIE MAaTepHUabl At 60PBOBI C HEFOOPOCOBECTHON KOHKYPEHIIN-
ei1, HOpMaTUBHbIE aKThI ¥ NH(POPMALMOHHBIe MaTepyaJIbl, HOCBSAICHHBIE 3aIIMTe IIPAB IPaXK-
[aH-TIOTpeOuTesNell B TOPrOBOM 06 CITy>KMBAHIL.

3akoHoM Poccun «O sammre mpas norpeburerneit» u 3akonom KHP «O samure npas u
MHTEPeCOB MOTPeOuTeNel» IPefycCMOTpeHa HeOOXOANMOCTh TOCYFAPCTBEHHOTO KOHTPOJISL 11
HaJi30pa 3a COOMOIeHIeM 3aKOHOB U IPYTYX HOPMAaTVBHBIX IIPABOBBIX aKTOB, peITIAMEHTM-
PYIOLINX OTHOLIEHNs B Cepe 3aIUThI IPaB IPAXKAAH-IOTPeONTEIel B TOPrOBOM OOCITY K-
BaHun. K coxanennio, mpaBonprMeHNTebHAA MPAKTUKA ITOKA3bIBA€T OTCYTCTBIE €IVHOM
KOMIIJIEKCHOIT CHCTeMBI HOPM KOHTPOJISL 11 Hazi3opa. Maciutabsr i 9¢¢GeKTUBHOCTD TOCYAAp-
CTBEHHOI'O KOHTPOJIA U HaJi30pa He COOTBETCTBYIOT MacIuTabaM HapyIIeHMI IpaB Ipax/jaH—
notpeburerneit. [ocygapcTBo, COKpalasi HaA30pHOe IPUCYTCTBIE B PHIHOYHBIX OTHOIIEHI-
sIX, He obecrednBaeT JO/DKHOTO MCIIOTHEHMs CYAeOHBIX PElIeHNil B [I0/Ib3y HOTpebuTeneit,
MMHUMUSUPYS T€EM CaMbIM YPOBEHb OTBETCTBEHHOCTH 32 HAPYIIEHMs IIPaB IIOTPeOuTENel.
Ecmu B KHP ycraHOBIIeHa yroloBHasA OTBETCTBEHHOCTD 3a U3TOTOBJICHME, COBIT IOJ/Ie/IbHBIX
U HeKaueCTBEHHBIX TOBApoOB, TO B Poccuy yronoBHas OTBETCTBEHHOCTD 32 0OMaH IOTpebm-
Tels DeKpUMMMHANIM3MpOBaHa. BbIrofa ske, mMomydyaeMas IpOfaBLjaMM, M3TOTOBUTESIMU OT
HapyIIAOIIVX IIpaBa MOTpeOMTeel JeliCTBUIL, He COOTBETCTBYET IPeyCMOTPEHHOI 3a 9TO
aIMIMHVICTPATUBHOI OTBETCTBEHHOCTIL.

Ha cerogus Komexc 06 agmuHucrparusasix npasoHapyurernsx (KoAIl P®) comepsxut
HOPMBI, IIpefo/araolye afMIHICTPATUBHYI0 OTBETCTBEHHOCTD 3a 0OMaH IOTpebuTesneit
(cT. 14.7) B BUfie a]MMHUCTPATUBHOrO IITpada Ha rpakaaH B pasMepe oT 3 000 o 5 000 pyo6.;
Ha TO/DKHOCTHBIX uil — oT 12 000 fo 20 000 py6.; Ha ropugndeckux nui — ot 100 000 go
150 000 py6. Kpome TOro agMUHMUCTPATUBHASL OTBETCTBEHHOCTD IIPELYCMOTPEHA 3a HEHAf-
nexainyio nadopmanuio (cT. 14.5, 14.8), HapylleHne IpaBII OPraHU3ALUY JeATeIbBHOCTY IO
IIpofjaXke TOBAPOB (BBIIIOJIHEHNIO paboOT, OKa3aHMIO YCIYT) Ha PO3HIYHBIX PHIHKAX (CT. 14.34)
n gp.”° HeagexBaTHbIe CAHKIVI IPOBOLIMPYIOT COBEPIICHNE HOBBIX, H0JIee Cepbe3HbIX IIPaBo-
HapyureHuit. B cBsisu ¢ 3TuM momaraeM, 4TO TOCYAAPCTBY HEOOXOAMMO YCHIUTH IIyO/IIMIHO-
IPAaBOBOI1 ACIEKT 3aLUTHI IIPAB ¥ 3aKOHHBIX MHTEPECOB POCCUMCKUX M KUTAMCKUX TPax-
[aH-TIOTpeOuTeNell, Y’)KeCTOUNB AMIHICTPATHBHYI0 OTBETCTBEHHOCTD 32 HApYIIEHMe IIPaB
TpaX/aH-IOTPeOUTENIEN B TOPrOBOM OOCTYKIMBAHNIL.

CTONT CKa3aTb, YTO KUTAICKOE 3aKOHOJIATe/IbCTBO BK/II0YAET ¥ 6OJIbIIe COCTABOB QJIMIHI-
CTPaTUBHBIX IIPAaBOHAPYIICHNUI, CBA3aHHBIX C 3allJUTOI IpaB morpebureneir. Tax, 15.03.2015
B Knrae BcTymmam B cuy HOBbIE IIpaBM/Ia IPYMEHEHN aIMMHICTPATUBHBIX HaKa3aHNUII 3a

¥ Cornamenne mexpy IIpasurensctsom Poccuiickoit @empepannn u Ipasurenscteom KHP o cotpyx-
HI4YecTBe B 00/macTu 60pLOBI ¢ HETOOPOCOBECTHOM KOHKYpEHIVell 1 aHTMMOHOIIONBHOI IIOUTUKH OT 25.
04.96 // bronneTeHb MEXIYHAPOIHBIX JOTOBOPOB. 1997. Ne 1.

% Kopekc Poccniickoit Pepepanum 06 afMUHICTPATUBHBIX IIpaBOHApyIIeHnsx ot 30.12. 2001 Ne 195-
®3// C3 PD.Ne 1 (wacts I). Cr. 1.
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lMpaBo B coBpeMeHHOM muipe

HapyLIeHNs [IPaB MOTPeOuTeNelt, IPUHATHIE [TaBHBIM TOCYAAPCTBEHHBIM YIIPAB/IEHNEM TOP-
roBo-tipombinienHoi agmuauctpaunn KHP (ITYTITIA). 9tu IlpaBuna pacumpunnu mepe-
YeHb IIPaBOHAPYLICHMIT Y KOHKPeTH3MPOBa/IN IpaByIa IPUB/IeYeHNA IpefIIpUHIMATeNel K
aIMVHUCTPATUBHO OTBETCTBEHHOCTN?'.

PaccmaTpuBast Ipo6IeMsl 3aINTHI IPAB IMOTPebuTeIell B TOproBoM 06C/Iy )XKMBaHNY, KO-
TOpBIE 3a49aCTYI0 BCTPEYAIOTCA B I0PUANIECKOIT IIPaKTIKe, OTMeTNM, 4To 11 Poccu, n Kuraro
CBOJICTBeHHa CyfeOHas BOJIOKUTA. boybIioe KOMMuecTBO Jie/l pacCMaTpUBAETCA C HapyIIeHN)-
eM IIPOIieCcCyalbHBIX CPOKOB, OTBEIEHHbIX 3aKOHOIATENbCTBOM Ha X paccMoTpeHMe. [lema o
3aluTe IpaB IOTpeOuTeNell MHOTA PacCMAaTPUBAIOTCA TOaMIL. B yC/IOBIMAX TaKOTo «Cypo-
IIPOM3BOJACTBA» ¥ POCCUIICKNE, Y KUTAIICKIE IPAXK/JaHe—TIOTPEOUTENII TePsIIOT Bepy B IIPABO-
cynue. BO3MOXKHOCTD OTK/Ta/IbIBAHMA PACCMOTPEHNA fIela, IPefyCMOTPeHHas TPaKIaHCKIM
IIpOIecCyanbHBIM 3aKOHOZaTenbcTBOM Poccun n Kuras, Hepeako IpuBOAUT K HEBO3MOXKHO-
CTHU peannsanuy IpaBa rpaXk/AaH Ha CyfeOHYI0 3amuTy.

OCHOBHBIMM IIPUYVHAMM HapyLIEHVs IPOLEeCCYaIbHBIX CPOKOB B Jie/IaX O 3alllUITe IIpaB
HOTpebuTeTell SIB/SIIOTCS HeTOCTATKY U YITYIeHNsI B eI TEIBHOCTIL CY{OB, KOTOPBIE IIPeX e
BCErO CBA3AaHBI C HM3KVM yPOBHEM OpraHM3alVIM CyfeOHOro IIpoIlecca, UCIOTHUTEIbCKON
AVICOVITUIVHDI, a TaK)Ke He3HAaYMTeTbHBIM KOHTPOJIEM CO CTOPOHBI IIpeficefflaTesiell COOTBET-
cTByIOIUX CyRoB. [Togo6HOro poa opranusanus cyfe6HOro mporecca u 6e30TBeTCTBEHHOE
OTHOIIICHNE YaCTY CYHell U COTPYAHUKOB allllapaTa K MCIIOJTHEHNIO TO/DKHOCTHBIX 00A3aHHO-
CTell 9aCTO CTAHOBSITCS IMIPUYMHAMI CYAEOHOI BOMOKUTEI*. TIoBEpXHOCTHOE pacCMOTpeHne
JieT O 3aIuTe [IPAB [OTPebITeNell B TOPrOBOM OOCTY)XKMBAHNN 10 TIEPBOI MHCTAHIINI 9ACTO
IPUBOINT K 3HAYNUTETLHOMY YBEMYEHVIO CPOKOB IIPUHATIA OKOHYATE/IbHOIO pelIeHNs 10
ey, a He TOMbKO K OTMEHe pelIeHNI B ale/IAOHHOM, KaCCAllYIOHHOM ¥ HaJl30pPHOM IIO-
pAnKe.

Kpome 3arpy>xeHHOCTM CYf0B, y TOTpeOuTeNelt, 06paTuBIINXCS B CYJi, HEOCTATOYHO MH-
¢dopmanmu 0 KOHTpareHTax Ha (poHe HeOOXOAMMOCTH COOPa HOBBIX JOKA3ATENbCTB IO fIeNTy I
BBISICHEHISI [IOMIO/THNTE/IBHBIX 00CTOATENBCTB. B TO ke BpeMst cymebHast apOuTpaskHast Ipak-
THKA TI03BOJIAET YONUTHCA B TOM, YTO 9TV IPOOIEMBI MOXKHO PeIlaTh, IIOCKOIbKY OOJIbIIIH-
CTBO fiell B apOUTpakHbIX cyfax Kuras u Poccun 3aBepiaoTcs MpuHATIEM OKOHYATE/IbHOIO
CypebHOro aKkTa B yCTaHOBJICHHBIN CPOK™.

Bce ke B Ie/IAX yCTpaHeHMs CyHLeOHOI BOJIOKUTHI II0 PaCCMOTPEHMIO Jiell B 00/1acTH 3a-
IUTBI IIPAB HOTPeOUTENIeil B TOPrOBOM OOCTY)XVMBAHNY IIPe/IaraeM yIPOCTUTb IIPOLERYPY
TPaXKIAaHCKOTO CYHOIPOMU3BOACTBA B CTy4YasX, KOIJa HeT CIIOPHBIX MOMEHTOB B TPeOOBaHUAX
HOTPeOUTENsT M OTCYTCTBYET HEOOXOAMMOCTb cOHOpa TOMIOTHNUTENIBHBIX JOKa3aTenbCTs. 11o-
J1laraeM, 4TO OITMMA/IbHBIM MOXKET CTaThb BbIfIe/IeHIIe TOTOOHBIX el B 0C000€ IIPON3BOACTBO.
ITpu 5TOM HEOOXOAMMO 3aKpENUTh B Ka4eCTBe MaKCHMa/IbHOTO JBYXMeCAYHBII CPOK paccMo-
TpeHN Jiell IAaHHOTO BUJIA.

B Poccun 1.01.2011 Bcrymmn B cuny PepepanpHelit 3akoH oT 27.07.2010 Ne 193-03 «O6
QJIbTepHATVBHOI IIPOLlefiype YPEeryMpoBaHuA CIIOPOB € yYacTyeM IIOCpefHNKa (Ipouenype

2! Baxanos I1. HoBble paBuia pyMeHeH s [ MIHUCTPATUBHBIX HAKA3aHUIT @ HApYLIEeHe IIPaB II0Tpe-
6urerneit / CNLegal.ru — Bior o 3akonogarenbctse Kuras. [9nexrponnsiit pecypc]: // URL: http://cnlegal.ru/
china_administrative_law/customers_rights_administrative_liability/ (zara o6pamenns: 12.02.2017)

2 Topkoserxo M.JI. HoBble IIepCIeKTUBBI B Pa3BUTUI TOPrOBOTO 3aKOHOZIATeNIbCTBA / Brnsuue dpunanco-
BO-TIPABOBBIX U MHBIX ITyOIMYHO-IIPABOBBIX MHCTUTYTOB Ha MHHOBAIMOHHOE pa3BuTue Poccuy. MaTepmabt
koHepentyn. VpkyTtck, 2014. C. 122-130.

» Yankesuy JI.E. AMUHUCTPATUBHO-IIPAaBOBOE PEry/IMpoBaHie obecredeHnsa 6e30IIaCHOCTI I KadecTBa
HOTPeOUTENbCKUX TOBAPOB: JINC.. . K. 10. H. M., 2005. C. 235.
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Mepuanym)» (ganee — 3aKOH O Megyanyiy). 3aKOH IIpefyCMaTpIBaeT IPaBo Ha CO3JaHue Op-
FaHM3aLNIl, IPeIaTaolyX TPAKAAHAM Pa3pelnTb KOHQINKT, He mpuberas K cyne6HOMY
PasbupaTeNIbCTBY, TO €CThb UCIIONb3Ys IPOLeAYPY MeUaLIUNL.

VHCTUTYT MeAManuy Mo MOTPeOUTeNbCKIIM CIIOPaM OMOCPEfOBAH [esTebHOCTBIO 001Iie-
CTBEHHBIX 00beIMHEeHNIT TOTpebuTeeil, PyHKIMOHMPYIOIUX Ha OCHOBe 3aKkoHa «O 3amute
IIpaB oTpebuTeneii». B aTom koHTekcTe MHTepecHa no3uuua M.IO. Yenbimesa: ctumynupys
pasBuTHE OOIIECTBEHHOTO IBVDKEHNS B 3alIUTY IIPaB HOTpe6I/ITeIIeI7[, a TaKx>Ke B 00/1acTy pu-
MeHEHNA MelMaliy [ellecO0OpasHO YCTAaHOBUTD IOIOXKEHVS 0 Meiualuy B cepe 3alnThl
mpaB motpebuTenel, MpefycMaTpUBAIOLINe AKTUBHYIO PO/Ib OOIIEeCTBEHHBIX 00befyHEeH NI
noTpeburTereit B 9Toi mporesype*. Ilonaraem, 4To faHHBIE IPABUIA CTIEAYET 3aKPEUTh B 3a-
KOHE O Meamanum B Ka4e€CTBE VICK/TIOYCHIA U3 06HII/IX IIpaBUJI, YCTAaHOBJIEHHBIX VIM. OTMCTI/IM,
uro cT. 30 3axona KHP «O samure mpas 1 MHTEpeCOB moTpebuTeel» 0653bIBaeT TOCyAap-
CTBEHHDBIE OPTaHbI B X0/ € paspa60TKe VIMI 3aKOHOB, ITO[J3aKOHHBIX 11 BEJOMCTBECHHbBIX aKTOB
10 BOIIPOCaM 00s13aTe/IbHBIX TPeGOBaHNIT, MMEIOIINX OTHOIIEHE K TIPaBaM I 3aKOHHBIM H-
TepecaM IOoTpeOuTeelt, 3aCIynBaTh PeKOMeHAauN (MHEHs) TOTPeOITeelt, aCCOLATiIil
oTpebuTeNelt 1 APYIUX OpraHn3amii>.

Ha akTyanpHOCTD B3aMMOJEVICTBISI YIIOTHOMOYEHHBIX B c(epe 3alnThl IIPaB MoTpedu-
TejIelt OPraHoB ¢ COOOLIECTBOM IOTpebuTeNell yKaspiBaeT npakTuka defepaabHOI CyKObI
10 HaA30py B cepe 3aiuThl MpaB morpebureneit u 6raromonydns denoseka (Pocorpe6-
HaJ[30p) [0 OITyO/IMKOBAHNUIO PAa3/IMYHbIX PeKOMEHIALNIL, aJpeCOBAHHBIX HEOIPEe/ICHHOMY
KPYTY IOTpeOuTeseit, 10 pearusanyiy IprHAJIeKAMNX MoTpebuTenaM npas”. Teppuropn-
a/IbHBIe OpraHbl PocrioTpebHai30pa TAKXKe YIACTBYIOT B pa3paboTke MH(OPMALVIOHHBIX IIH-
CeM JI/IsI HaCeJIeHNsI IT0 AKTYa/IbHBIM BOIIPOCAM OCYILECTB/ICHYsI IIPaB oTpebuTenelt (Hanpu-
Mep, «Ecnm HapyIeHsl paBa HOTpeOUTEs IPY MCIIONB30BAHNUN YCIIYT aBTOCEPBICa», «Kak
3aIUTUTD CBOU IIpaBa», «[IoKymaeM MOOUIbHBII TenedoH» u T.4.)%.

B Kurae nmpuMeHeHMe MefMaI[uy HA9aI0Ch 3HAYMTETbHO paHble, 4eM B Poccun. B 1986 1.
B KHP ysxe paborano 950 000 mocpemHIYecKUX KOMUTETOB 1 6 M/IH. IIOCPEIHUKOB, KOTOPbIE
3arop yperynuposaau 7 MiaH. 300 TbIC. CIIOPOB, B 4MC/I0 KOTOPBIX BOLLJIM CIIOPBI O HAPYLIEHUI
mpaB noTpeburesnsi. B Hacrosimee Bpemst B KHP nporjenypa menuarum B cepe 3aIfuTsl mpas
noTpeburerneit mpoxo mpumensrcs. Okono 30% ciopos B KHP paspemraercst Bo BHecyne6-
HOM IIOpsAJKE. Ecnn CTOPOHDI JOCTUI/IN COITTAIIEHNA B paMKaX Meaanunm 1 YyITBepanian €ro B

* Yenvuues M.JO. O popMyUpoBaHMM KOHIIETILUI PasBUTVA 3aKOHOJIATE/IbLCTBA O 3allJITe IIPAB MOTPe6I-
tenteit / Coepa ycryr: rpaxgaHCKO-TIpaBoBoe perynuposanne / nox pen. E.A. Cyxanosa, JI.B. CaHHUKOBOIL.
M., 2011. C. 69.

» Cm.: Maxpos A.B. O samure npas notpeburerneii 8 Kutae (mpaBoBoit acriekt) [DmeKTpoHHblt pecypc]: //
URL: http://www.russchinatrade.ru/assets/files/ru-useful-info/O_zatshite_prav_potrebiteley.pdf (mara obparre-
Hust: 14.04.2017); Basanos I1. 3axon KHP «O 3amure npas notpebureneit» [dnexrporuslii pecypc]: // URL:
http://pavel.bazhanov.pro/translations/chinacivillaw/china_consumer_rights_protection_law/ (gata o6pare-
Hus: 14.04.2017)

% 9ro, HampuMep, «VIHpopMaLA [I TOTpeOUTeNel TYPUCTUIECKUX YCIYT, CBSISAHHDIX C II0E3AKaMIL B
Erumer» (ot 8.12.2010), «O KOHCTPYKTMBHOM Auajore Mexxpy PocroTpe6Ha30poM U y4aCTHMKAaMM PbIHKA
6ankoBCcKuX ycryr» (oT 14.09.2010), «O6 yperymupoBaHUU TPaXKAaHCKO-TIPABOBBIX CIIOPOB C y4aCTHEM II0-
cpenHuka (Menmaropa)» (oT 6.08. 2010), «Eme pas o nopspke ydactus PocnorpeOHanzopa B cyneOHOI 3a-
muTte noTpebureneit» (ot 22.07.2010), «UTo Hafo 3HATH MOTPEOUTENIO O CBONX IIPaBaX B SKIINIIHOM cdheper
(oT 22.07.2010) m mp. Cm.: caitt PemepanbHOIl CIyXKObI 110 HA30PY B cepe 3alINUTHI IIPaB MOTpebdUTeNell 1
6maromonyuns denoseka. [dnmexrponnsiit pecypc]: // URL: http://rpn.tatar.ru/rus/pametkanas.htm (gara 06-
pamtenyst: 28.11.2012)

27 Tam xe.
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HOpSAJKe, IPeJyCMOTPEHHOM IJIS PaCCMOTPEeHNA TPETeICKUMM CyfilaMu (apOuTpaxkeM), Takoe
COITIAlleH e IPUOOpeTAET CUTY TPETENICKOTO peleHst (apOuTpaxka) 1 MOfJIeXNUT UCIIOTHe-
HUIO B COOTBETCTBYIOLIeM IopsAnke. Takas mpolenypa Mo3BoLAeT, He TpeOys yTBEPXK/eHUA
COIVIALIIEHMA II0 MTOTaM MeAVALN, MCIIOIb30BaTh BO3MOXKHOCTD KaK FOCYapCTBEHHOTO IIpH-
HY)X/JIeHUA K VICIIOJIHEHMIO, TaK U HaJI30pa HaJl IX 3aKOHHOCTBIO BHE 3aBJMICMOCTH OT CyZe0-
HOT'O ITPOU3BOACTBA.

3aKOHOJATe/IbHAA peIJlTaMeHTALNA MeIVMATUBHBIX IIPOLIEAYP COLEPXKUTCA B psfie HOpMa-
TUBHBIX aKTOB. B 1994 r. 6611 paszpaboran 3axon KHP «O6 apburpaxe». Ero unemsio cramo
«obecIiedeHne CIpaBeIMBOro I CBOEBPEMEHHOIO apOUTpaka IKOHOMUIECKUX CIIOPOB, 3a-
IIMTa 3aKOHHBIX IIPAaB I UHTEPECOB CTOPOH...»*. KpoMe TOro, «B I1e/IX ... 3alUThl 3aKOHHBIX
VHTEPECOB CTOPOH M COIENCTBIUA CTaOMIBHOCTY U TAPMOHUY TPY/IOBBIX OTHOLIEHWIT» B 2007
L. IpuHAT 3aKkoH «O Mefuanuy u apouTpaxe TPyHOBbIX ciopos»*. C 2011 r. geficTByeT 3aKOH
KHP «O HapopHOI MeAyanumn», peryImpyomnii e TeTbHOCTb KOMUTETOB HAPOIHON MeIM-
aIyi, KOTOpbIe IeICTBYIOT ITyTeM «yOeXX/IeH!:A, HACTaB/ICHUA Y APYTUM CII0cO0aMI B IeJIAX
COEMICTBUA CTOPOHAM B 3aK/TIOUCHIY MeJaTYBHBIX COIJIAIICHNI Ha OCHOBE PaBEHCTBA I CO-
IJIaCUA M paspelleHns CIOPOB Cpel HaceNeHuA» .

ITpu Mepuanuy UCTel-IOTPeOUTENIb 3aMHTEPECOBAH B MOTYYeHUN Ka4eCTBEHHOIO TOBa-
Ppa, YCIyTU, SEHeKHOI CYMMbI IIPM PacTOPXKEHUM JJOTOBOPA, a TAKXKe B MCIIONHEHUY pellle-
HUA B KpaTyailmii cpok. CaHKIMM e /1A OONBIIMHCTBA MCTIIOB MMEIOT BTOPOCTEIIEHHO®
3HaveHne. OTBETUYNMK 3aMHTEPECOBAH B MUHUMM3ALNI CYAE€OHBIX PACXONOB HA IKCIIEPTH3Y,
FOCYJAPCTBEHHYIO HOLUIMHY, B YMEHbUICHNN VX IIOJTHOM OCBOOOXJIEHUN OT CAaHKLMUII B
BUJIe HEYCTOMKM, mTpada, KOMIEH AV MOPAJIbHOTO Bpena. JaHHbII pacKklaj, MHTEPeCcOB
II03BOJIACT CTOPOHAM HAaXOIMUTh KOMIIPOMICC, YTO MOATBEP>KIeHO pakTNKoit. [loromy mpe-
UMYILIECTBAMU 9TOTO VHCTPYMEHTA ABJIAIOTCA MMHUMAJIbHBIe MaTepMajbHble 3aTPaThbl IO
CpaBHEHUIO C CyfieOHBIM He/I0NPON3BOLCTBOM, MEHbIINE BpeMEHHBIe M3EePXKKU U OOIbIINI
IICUXOIOTMYECKUIT KOMPOPT.

Jlist pasBUTHS M paciinpeHnsi 0011eCTBEHHOTO ABVDKEHNS B 3ALINTY IIPaB IOTpebnTeseii B
TOProBOM 06CTy)XMBaHNY U B cepe IPUMEHEHNs IPOLeyPbl MEUALII HeOOXOAVMO IIpef-
YCMOTpETD ITO/IOKEHNS O MEAMALINY B POCCUiICKOM 3akoHe «O 3aluTe paB MoTpebuTenein».
OnHako yBenudeHne oOpalleHnii K MpoleAype MeANany MOXeT IOBIeYb HeOOXOANMOCTh
COOTBETCTBYIOIVX M3MEHEHMII B IIPOL[eCCYaIbHOM 1 HaJIOTOBOM 3aKOHOJIATe/NIbCTBE, HAIlPH-
Mep, B 9aCTY pa3Mepa TOCyapCTBEeHHON IOIIVHEL

B cBA3M ¢ HefaBHVMMU 3aKOHOJATE/IbHBIMMI MI3MEHEHVAAMIU HeYPeTy/IPOBaHHBIM OCTAaeTCA
BOIIPOC O COOTHOIIEHUN MENVALUN U JOCYHeOHBIX HEIOPUCAMKIVOHHBIX mpouenyp>. Pas-
yMeeTcs, OH He 3aTparuBaeT JOCYAeOHBIX IPOLefyp, 0043aTe/NbHBIX B CUTY YKa3aH!A 3aKOHa

% CraHosreHne Mepmanun B mupe [dnexkrporusii pecypc]: // URL: http://zashitaprav.kz/mediaciya/38-
stanovlenie-mediacii-v-mire.html (gara obpamenns: 12.02.2017)

» 3akon KHP ot 31.08.1994 «O6 apburpaxe» / Koncantunrosas rpynma «OkHo B Kutait». [9nekTpon-
Hblit pecypc]: // URL: http://chinalawinfo.ru/civil_law/law_arbitration-2 (zara o6pamenmus: 11.02.2017)

¥ 3akon KHP or 29.10. 2007 «O Memmanyum u apburpaske TPYZOBBIX CIOPOB». [DNIEKTPOHHBII pe-
cypc]: // URL:http://chinalawinfo.ru/social_law/law_labour_dispute_mediation_arbitration (mara o6pamens:
11.02.2017)

31 3akon KHP ot 28.08. 2010 «O nHapopHoit Megmanuu» [InexTponHsiit pecypc]: // URL: http://pavel.
bazhanov.pro/translations/other/peoples_mediation_law/ (nara o6pamenns: 11.02.2017)

206 arom Takxe cm.: Konomvimuesa B.B. CooTHOIIEHe MeMaLuu ¥ JOCYAeOHOro criocoba yperymm-
poBaHus paBoBbix KoH(mukToB // BectHuk TTY. 2012. Bemyck 12 (116). C. 513-516; Kanawnuxosa C.J.
Mepyanus B chepe rpaXkIaHCKON IOPUCAUKIUN: aBTOped. iuC. ... K. 10. H. Ekarepun6ypr, 2010. C. 26.
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BBIY TOTO, YTO MX IIE€PEIEHD OIIPENETIEH. prHHOCTI/I BO3HMKAIOT IIPY pa3TpaHNYE€HN MENTN-
alyu 1 JOCyAeOHbIX IPOLenyp, 3aKpeIlIAeMbIX B JoroBopax. [Ipo6reMa 3akIo9aeTcs B TOM,
YTO ¥ MeMaLUA AB/IAETCA HEIOPUCAUKIMOHHO IIPOLIEYPOIA. Ona MoXxeT OCYIIECTBIATHCS U
o obparenust B cyj. [Ipy 9TOM OpraHmM3aryist MeANannuy u JOCYAeOHOTO MOPsIAKa He CUIBHO
OT/IMYAIOTCA APYT OT Apyra. VIX copiepkaHme COCTAB/IAIOT B3aMMHbBIE HENCTBMA yIIPaBOMO-
YEeHHOJ U 00sA3aHHON CTOPOH CIIOPHOTIO IIPaBOOTHOIIeHMA. VICXO[s M3 3TOro, NpUXOAUTCA
CKa3aTh, YTO BOIIPOC O COOTHOIICHUY IIPOLeAYP MEeAUALINY I JOCYAeOHOTO yperyIMpOBaHIA
CIIOPOB OCTAETCA OTKPBITBIM.

Tpynso He cormacutbcs ¢ MEeHneM M.IO. YenbliieBa, 4TO BBeleHNE MefUALVI B obnmacTu
OTPeOUTENBCKIX CIIOPOB, a TAKXKeE ee peammsarysi B Poccuu cokparsaT o6bemMbl paboThl B Cy-
Jax M yAydIlIaT KadecTBO cyponpoussopcTa®. 3akonom KHP «O 3amuTe npas u nHTepecos
motpebuTenes» IIpoLlefiypa MeAMaly IpefycMoTpeHa ¢ 1986 I.; TeM He MeHee, TpaXkaHe 00-
palIaoTCA K Hell HEOXOTHO BBUJY TPYAHOCTH ee peanusarym’.

BakHOIT COCTaBIIIONEl MeXaHU3Ma CyeOHOIT 3aIUThl IpaB IMoTpebuTerneii, kKak B Poc-
cny, Tak 1 B Knrae sAB/eTcsa IpaBoBoe NpOCBelleHe IOTpeduTerneil. ITO 3aKpeIUIeHO B CT.
3 poccuiickoro 3akona «O samure IpaB noTpebureneii»® u B ct. 13 3akona KHP «O samure
IIpaB U MHTepecoB IoTpebuTeneii»*. Ilpy momomy nHPOpMUpOBaHMA IPakiaH 06 X Ipa-
BaX B TOPrOBOM O6CIIy)KI/[BaHI/H/I, BapMaHTax 1 METOJAaX 3allMThl HAPYUIEHHBIX IIPaB IIOTpe-
OuTeriert, BKIIOUEHsI OLPeie/IeHHBIX TpeOOBaHWIT B 0Opa3oBaTe/IbHble CTAHLAPTHI, YyCTAHOB-
JIeHHBbIE TOCYAApCTBOM, a TAaKKe B pas/MyuHble IPOo¢ecCHOHaIbHbIe IPOrpaMMBbl 00yYeHUA
peanusyeTcst mpaBo HOTpebuTereit Ha mpocsergenue. Cratbs 13 3akoHa «O samuTe mpas n
MHTEpPeCOB MOTpebuTesteil» 3aKperisieT 06sS3aHHOCTb KUTANCKMX HOTPeOUTeNeil «yCepaHO
OBJIafi€BaTb 3HaHVAMU 11 HaBbIKaMI JMICIIO/Ib3OBaHVsI TOBAPOB 1M YCIYT IJIA IIPABM/IBHOI'O MC-
II07Ib30BaHNA TOBAPOB U MOBBIIIEHNA CO3HATEIbHON CaMO3aIUThI CBOMX HpaB»37.

HpOBef_[eHI/Ie TEMATUYIECKNX CEMIMHAPOB, IMKOJIbHBIX YPOKOB, IIeKHI/HU/I A1 CTYHEHTOB,
KOH(pepeHIuI 1podeccopoB 1 CTYAEHTOB, ONYOIMKOBaHIE MHPOPMALMOHHBIX MAaTEePUAIOB
6y11eT crocoO6CTBOBATH NIPOCBEIIEHNI0 POCCUIICKUX M KUTAVCKNX HOTpe6MTene171. TTonoxxu-
TETTbHO Ha YPOBHE OCBEJOMIEHHOCTY I'PayK/JaH OTPA3UTCSA BKIIOUEHIE JUCHUIUINHBL «3alinTa
[IpaB IPOKAAH-TIOTPeOuTENel B TOPrOBOM OOCTY>KMBAHNUI» B IIPOrPAMMBI 06pa30BaTeTbHbIX
YUPEXKIEHMIL.

CriefyeT OTMETHUTD BO3PACTAOIIYIO PO/Ib 00IIeCTBEHHBIX 00beAVHeH T ITI0TpebuTeel B
3aIuTe UX Ipas. B coorBetcTBUM CO CT. 45 poccuiickoro 3akona «O 3aigyTe IpaB HOTpebM-
Teneli» 1 ¢T. 12 3axona KHP «O 3amuTte npas u MHTepecoB IOTpebuUTeNel» HOTpeOuTenn
MOJIb3YIOTCS IIPAaBOM Ha CO3JJaHNe O0IIEeCTBEHHBIX O0BENVHEHNIT I 3aLUThI CBOMX npas 1
3aKOHHBIX MHTEPECOB.

[Tonoxxenns ct. 45 poccuiickoro 3akoHa u ct. 12 3akona KHP cBopsT nmpaBo of1iecTBeH-
HBIX 00'beIMHEHNUIT IOTpeOuTelIeil HeIIOCPeCTBEHHO K BBIAB/ICHUIO HAPYIICHMII ITPaB IIOTpe-

¥ Yenviues M.JO. O popMupoBaHNy KOHIENIINY Pa3BUTUA 3aKOHOJATENbCTBA O 3allIUTe IIPAB MOTPe6y-
teneit / Cdepa ycmyr: rpaskjaHCcKo-IpaBoBoe perynuposanye. C. 69.

* Tpowsunckuii I1.B. OCHOBHbIE HANIpaB/IeHUA Pa3BUTHA 3aKOHOJATEILHON CHCTEMBI COBpeMeHHOro Ku-
Tas // MexyHapoHoe my6/mdHoe 1 yacTHoe mpaso. 2015. Ne 4. C. 38-40.

% Cr. 3 3akona PO or 07.02.1992 Ne 2300-1 «O samure mpas motpeburernein» (pex. or 03.07.2016) // C3
P®. 1996. Ne 3, Cr. 140.

3 Law of the People’s Republic of China on the Protection of Consumer Rights and Interests.[9mekTpoHHbIit
pecypcl: // URL: // http://www.wipo.int/edocs/lexdocs/laws/en/cn/cn174en.pdf (maTa o6pamenns: 21.07.2016)

37 Tam xe. Cr. 13.
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6urenell, ycTaHOBIEHNIO (AKTOB, KOTOPbIE CBUAETEICTBYIOT TOIBKO O HECOOIONEeHNN 3a-
KOHOJIATe/IbCTBA B Cepe 3aIUTHI IPAB IPaKAAH-TIOTPe6uTeIell B TOPrOBOM 06CTY KMBAHNIL

ViMest B BUy BaXKHOCTD (DYHKIIIII, BBIIIO/THSIEMBIX OOIIeCTBEHHbIE 0ObeANHEHNS [IOTPe-
6MT€H€I7[, HE/Ib3d HE O6paTI/ITb BHYVIMaHV Ha HETATMBHOE BIVIAHNE, KOTOPOE OKA3bIBAET HEA-
TEIbHOCTD HEKOTOPDBIX OpTraHM3anVIL. EHI/IHCTBGHHaH Ie/Ib TaKUX OpI‘aHI/I?)aHI/H/UI 3AK/TI0YACTCA
NI B HMOMYYeHUN AOXOAA C IPeNIpPUHIMATENEl, a He B 3aluTe Ipas moTpeburerneii. [e-
ATEIbHOCTDb JAaHHDBIX OpI‘aHI/I3aLH/H7[ IIO/THOCTBIO III/ICKPCIH/ITI/IpyeT CyHIHOCTb 06HI€CTB€HHOI‘O
KOHTPOJIA KaueCcTBa HPOHYKI_U/H/I 71 OKA3bIBA€MbBIX yCHYF.

3axonbl Poccynm 1 Knras He ycTaHaB/IMBAIOT MOPSAJKA U CPOKOB IIPOBEPOK OOIIECTBEH-
HBIMI OOBEIMHEHUAMY COOTIOIEHNS TIPaB MIOTPeOUTENEN 1 IPABIII TOPTOBOTO, OBITOBOTO 1
LPYIUX BUJOB UX OOCTY)XMBAHWsI, YTO YPEBATO 370ymoTpebneHnsiMu. BBupy atoro ereco-
O6pa3H0 BHECTN M3MEHEHNA U NOIIOTHEHNS, KOTOPBIE PEITIAMEHTIPOBAIN 6bI OEeATE/IbHOCTDb
001IIeCTBEHHBIX 00BEIHEHNUIT IIPU OPraHM3ALNY 1 IPOBEJEHNN TOKO0OHBIX IPOBEpOK. BHe-
CeHIIe TAKOTO POJja M3MEHEHNIT OKKET MOJIOKUTEIbHOE BIMsIHIE Ha 0becIiedeH e Ipas I 3a-
KOHHBIX THTEPECOB KaK JOOPOCOBECTHBIX 00IIEeCTBEHHBIX 00'beVHEHIIT TTIOTpebuTeNelt, TaK
U CyO'beKTOB IPeIPUHIMATEIbCKON IeATe/IbHOCTHL.

ITepnopmyeckn B ykasanHble 3aKoHbI Poccym 1 KHP BHOCATCA nonpaBku™®. Bee onu 6bum
CBA3aHbI C USMEHCHUAMU B O6HI€CTB€HHBIX OTHOLICHUAX. 3aKOHO}IaTeHBCTBO HE CTOUT HAa M€-
CT€, a MEPNOANIECKN U3MEHAETCA, NI 3TOT (baKT CBI/IIIeTe}II)CTByeT, YTO 3aKOHOJATEIbCTBO B
006/1aCcTI 3AIUTHI TIPAB MOTPebUTENEN BOCTPEOOBAHO.

ITpuMeHeHVe 3aKOHOMIATeIbCTBA B c(epe 3alUThI IIPaB IOTPpeONTeNell B TOPrOBOM 00CITy-
SKMBAHUM, CTIOXVBIIASICS 34 MHOTYE TOJIBI IEIICTBISI TAKOTO 3aKOHO/ATE/bCTBA, [IOKA3BIBALT,
YTO paccMaTpuBaeMble 3aKOHBI [Ie/ICTBUTE/IPHO ITO3BOJIAIOT 3aIMIIATh IIPaB IOTpebureneir®.
Kaxxppre 3—-4 rojia Bo3HMKaeT HeOOXOAMMOCTD BHECEHSI CEPbEe3HbIX MI3MEHEHMIT B Ha3BaHHbIE
3aKOHBI, YTO AMKTYeTCsI 0O0BEKTIBHON HEOOXOAMMOCTDIO, KOTOPAs CK/IA/IbIBAETCSI Ha IOTpe-
6I/ITeHbCKOM PBIHKE. VI3sMeHeHUs B 3aKOHaX IIPpM3BaHbI BOCIIOTHATDH HpO6eHbI, BO3HUKaWIINe
B XOJie IIPABONIPYMEHEHN.

OHPeI[eIIHH TIEPCIIEKTVBDI Pa3BUTHA 3aKOHOAATE/IbCTBA 110 3alINTE IIpaB HOTPe6I/ITeHe]7[ B
ToprosoM obcmyxxusannu B Poccun u Kurae, oTMeTuM psj aHanoruit B COBpeMeHHOM pas-
BUTHUN 1 BOSMOYKHbBIE€ BEKTOPBI IEPCIEKTNBHOI'O NBVDKEHNA.

B kavectBe OHHOIZ U3 BaXKHEMIIUX MEp, HAIIPaBJI€EHHbBIX Ha COBEPHICHCTBOBAHME M€EXa-
HI3Ma 3aI[UTHI IIPaB HOTpebuTeNIeil B TOproBoM obcaykuBanuu B Poccun, crefyer 3akoHo-
[aTe/IbHO 3aKPeINTh IPOLeAypbl Mefualuy IIpY 3aluTe IpaB morpebureneir. BHenpenue
[QaHHOII IIPOL[eypbl OyAeT CII0COOCTBOBATH PA3BUTIIO OOIIECTBEHHOTO ABIDKEHIS B 3AINUTY
IpaB IOTpebuTeell, yCUIeHNI0 POt 00IeCTBEHHBIX OPraHU3ALNiT, KOTOPbIE CMOTYT 3aKO-
HOMATE/IbHO IIPUMEHATD MEAVALNIO KaK OAVH 3 MEXaHN3MOB 3allINTHI IIpaB HOTpe6I/ITeTIeI7L
BBepeHue Megyauy Ipy 3aliiTe IpaB IOTpeOUTeNell paclIPUT Y YCKOPUT pa3BUTHE 3aKO-
HOJIaTe/IbCTBA II0 3alUTe [IPaB [OTpebuTeell B TOproBoM obcmyxnuBannu B Poccun. tomy
MOXKeT IIOMOYb JCIIOJIb30BaHME IOIOKUTETHbHOrO ombiTa Kntas mo f_[aHHOMy BOHpOCy.

C 1e/IpI0 COBEpPIIIEHCTBOBAHIISI 3AKOHOJIATENbCTBA B pacCMaTpUBaeMoll cepe TOTMIHO 3a-
KpeIUIeHIle B pacCMaTpUBaeMbIX 3aKoHax Poccun u Knrast 0653aHHOCTY YIaCTHUKOB IIPABO-
OTHOIIEHUI COOMIONATh TpebOoBaHMA JOOPOCOBECTHOCTH, Pa3yMHOCTI U CIIPaBELIMBOCTH B
OTHOIIEHNU JPYT APYT4, @ TAK)KE YCTAHOBJIEHIE OTBETCTBEHHOCTH 32 HAapyIIeH e 9TUX Tpebo-

* Tpouwyunckuii IT.B. Ykas. cou. C. 38-40.

¥ Large J. ‘Get Real, Don’t Buy Fakes’: Fashion Fakes and Flawed Policy- Taking a Consumer-responsibility
Approach to Reducing ‘Problem’ of Counterfeiting // Criminology and Criminal Justice. 2015. Vol. 15. Ne 2.
P. 169-185.
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BaHuit. [Ipy 9TOM OTBETCTBEHHOCTBD JIO/KHA OBITH He JIeK/IapaTUBHOIL, a CIIOCOOHOIT 0becrte-
9UTh JOOPOCOBECTHOE UCIIO/IHEHIIe HOPM 3aKOHOZIATeIbCTBA IIPOfIaBIIaMIL, MICIIOTHUTE/LAIMM 1
M3TOTOBUTENAMU. B 9TOM CMBICTIE B COBPEMEHHDBIX YCTIOBUAX POCCUIICKOI NEICTBUTETBHOCTI
CTAQHOBIUTCSI L1e/1eCOOOPA3HBIM YCIUIEHNE Ty OIMYHO-IPABOBOTO ACIIEeKTa B 00eCIedeH NN Ipas
¥ 3aKOHHBIX MHTEPECOB POCCUICKIX U KUTAICKUX IPAXK/JAH-TIOTPEOUTETIEN, Y>)KeCTOUeHIe afl-
MJHJCTPATUBHONM OTBETCTBEHHOCTY 3a HapyllleHMe UX ITpaB.

VIMeeT CMBICT YIPOCTUTD NPOLERYPY IPak/IaHCKOTO CYyJOIPOM3BOJCTBA B CIy4YadAx, KOIZa
HET CIIOPHBIX MOMEHTOB B TPeOOBaHMSAX HOTPeOUTENS, 1 OTCYTCTBYET HEOOXOAMMOCTD chbopa
TOIOTHUTEIbHBIX I0Ka3aTeNnbCTB. [loaraeM, 4To ONTHMMAaNTbHBIM MOXKET CTaTh BbIZIENIEHNE T10-
TOOHBIX Jiell B 0c000€e MPOM3BOACTBO P 3aKpeIUICHNN MaKCHMAaTIbHOTO CPOKa paccMOTpe-
HIS JIeJT JaHHOTO Buja B 2 MecsAIa.

Bo MHOroM aHajorm4yHasi CTPyKTypa 3aKOHOAATENIbCTBA IIO3BOJLSIET HAOMIOATH TECHYIO
B3aMMOCBSI3b POCCUIICKOTO M KUTAIICKOTO IIpaBa B 0OIACTH 3ALUTHI IIPAB IIOTpebuTeNelt, 4To
00YC/IOB/IEHO TPAAUIIMOHHBIM SKOHOMIYECKIM IIAPTHEPCTBOM [BYX CTpaH. IIpu aTom mep-
CIIeKTVBBI COBEPLICHCTBOBAHIA IIPABOBOII perlaMeHTaIVI YICCTIeyeMoll cephl BIIOTHE MO-
IyT OBITH B3aMMOOOPA3HBL
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Abstract

The article is devoted to the legislation in the field of consumer rights protection in Russia and China.
The authors highlighted the issues in the sphere of consumer protection in trading service of the
Russian Federation (hereafter — the RF) and the People’s Republic of China (hereafter — the PRC).
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AHHOTaALMA

KoHcTuTyums Fepmanuun, nmeHyemass OCHOBHbIM 3aKOHOM, COAEPXWUT KaTanor OCHOBOMONAaratoLmx
npae n ceobop Yenoseka. 3adprKCMPOBaHHbIE B JAaHHOM KaTtasiore npaBa pacCMaTpMBalOTCs Kak «He-
NnocpencTBEHHO AENCTBYOLLEE NPaBo» N ABNAOTCA 0093aTeNbHbIMW /151 BCEX MHCTUTYTOB BNacTu, U, B
4aCTHOCTU, A5 ee 3aKoHoAaTeNbHOM BeTBU. HenocpeacTBeHHbIM 06pa3oM dyHAaMeHTalNbHbIE NpaBa
3aTparnBaloT TakXe M HanoroBoe 3akKOHOAATeIbCTBO, OTAMYaloLLLeecs 0COObIM YPOBHEM BO3ENCTBUS
Ha NPaBOBYIO 1 9KOHOMMYECKYIO XM3Hb 0bLLecTBa. YkasaHHasa cneuuduka JaHHOM oTpacan npasa Ha-
Lwna oTpaxeHuve B peweHusix @epepansHoro KoHctutyumornHoro Cyaa lepmanmm, B KOTOpbIX Gbiia oT-
MeyeHa HeobXx0AMMOCTb CTPOroro COOTBETCTBMSI HANIOrOBOro 3aKOHOAATENbCTBA 3aPUKCUPOBAHHBIM B
KoHcTuTyumMmn ocHosononarawwmum npasam. Ocoboe BHUMaHWe B gaHHOM Bonpoce Cyn yaensieT 3a-
LNTE KaK KOHCTUTYLIMOHHO 3aKpernJjieHHOro rnpasa Ha paBeHCTBO (I'IpI/IHLI,I/II'I B3MMaHUA HAJIOroOB B COOT-
BETCTBUUN C COCTOATENIbHOCTbIO, MPUHLUMN 0OBbEKTUBHOIO 1 CyﬁbeKTVIBHOFO HeTTO-HaJ'IOFOOGIIO)KeHI/IFI),
TaK 1 psiaa MHbIX OCHOBHBbIX MpaB (NpaBa COOCTBEHHOCTU, 3aLLmMTa ceMbu 1 Bpaka). Hapsay ¢ atum Bce
3aKOHbI, coaepXallime HOPMbl HAJIOrOBOro Npaea, AOJKHbI COOTBETCTBOBATL TPeOOBaHMSAM, BbiTEKALO-
LM 13 NPUHLMNA NPaBOBOro rocyapcTBa, Takxke 3akpenneHHoro B OCHOBHOM 3akoHe lepmaHum. K
[aHHbIM TPEOOBAHUSAM MOXHO OTHECTU Kak 00a3aTeflbHOCTb NpoLeaypbl NapaaMeHTCKOro ogobpeHus
HaNoroBbIX 3aKOHOB, Tak N 0OecrnevYeHne Hagnexallero ypoBHs NpaBoBOM OnpeaeneHHOCTU BHeapsie-
MOrO 3aKOHa, PaBHO Kak 1 3anpeT 0O6paTHOM CUMbl HANOrOBbIX 3aKOHOB. B AaHHOM cTaTbe paccMoTpeHa
obLas CTpyKTypa HEMELIKOrO HaIoroBOro Npaea U ero MCTOYHMKOB, a TakXe CMCTeMa HaloroBbIX opra-
HOB lepmaHun. Kpome atoro, uccneayercs knaccudurkaumns B3MMaeMblx HaIoroB no 06bLEKTY Hanoro-
OGﬂO)KeHVIFI, no cr|0006y B3MaHM4 N MO Kateropmnam HasororsiatesbLumnkoB. Ha ocHoBe aHanu3a mac-
cuBa npaktukn PenepansHoro KoHcTutyumoHHoro Cyaa, Beiciuero duHaHcoBoro cyaa v cyaos obLien
ropuconkumn getasibHO PackKpbITO 3HAa4YEeHMEe OCHOBHbIX MpaB 1 NpuHLUMna npaBoBOro rocygapcrea ansa
HEeMELKOro HasoroBoro npasa B 4acTtu Hanoroob610XeHns d)I/ISI/I‘-IeCKVIX nnu,.

KnioueBblie cnosa

npaea 4yenoseka, OCHOBHOW 3aKOH, Hanoroeasi cucrema repmaxummn, GenepanbHblii KOHCTUTYLMOHHBIN
Cyn, NOAOXOOHBI HAJIOT, HANMOT Ha NPUOLIL, MPUHLMM CYyOBEKTVBHOIO HETTO-HANOrO0BN0XEHWS, MPUH-
LN 06bEKTUBHOIO HETTO-HAIOr00610KEHNS

Bubnuorpaduyeckoe onncarue: LLitebep M. 3HaueHne ocHoBOMNoNaraLmMx npas YenoBeka ans Hano-
roBoro npaea lrepmanum // MNpago. XXypHan BbicLuei Wwkosnbl 9koHoMukKn. 2017. N2 4. C. 216-231.

JEL: K34; YOK: 342 DOI: 10.17323/2072-8166.2017.4.216.231
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BBepneHne n o6me nonoxeHus

Kak u 60/1p1IIMHCTBO TOCYAApCTB, [epMaHMst B3uMaeT HAIOTH ¢ pU3UIECKUX U I0PUANIe-
CKUX JINI, HAXOMALMXCA B IIpefieNax ee Iopucanknym. Hemelikoe HajoroBoe rpaso mpefycma-
TPUBAET Pas3/IMIHbIE BUIBI HAJIOTOB, KOTOPBIe AuddepeHInpyoTCs [0 TUITY 00beKTa Ha/lIoro-
00710)KeH1sT, PABHO KaK U [0 KPUTEPUIO CYOBEKTA, T.€. affpecara HaJIoTOBOTO PETYINPOBAHIISL.

BaxkHeimmuM 06beKTOM Ha/oroo6/10KeHns ABIsgeTca foxo. 1o JoXomoM MOHMMAKTCS
BCe CPeiCTBA, KOTOPbIe HA/IOTOIUIATE/IbIINK IPIOOPE B Pe3yIbTaTe 9KOHOMUIECKOI! AesITeNIb-
HOCTH, HaIIpuMep, 3apaboTHast I1aTa pabodero wiu NpubblIb npegnpuHnMarenst'. B saBucn-
MOCTH OT CyO'beKTa Ha/Ioroo60oXeHyst B [epMaHNy IPUHATO BBIAE/ATH MOJOXOSHDIIN HAIOT
U HAJIOT Ha HpuObUIb opraHusaiuit. [I0JOXOAHBIN HAJIOT YIUIAYMBAIOT TOBKO (U3NIeCcKue
nnia?. 3TOT YKe HAJIOT YIUIAYMBAIOT Te (pusnuecKye I1Ia, KOTOPbIe SBIAOTCA yIaCTHUKAMMI
XO03AJICTBEHHbIX TOBAPUIIECTB, HAIIPXMeP, OTKPBITOTO TOPTOBOI'O TOBAPMILECTBA MM TOBA-
puiecTBa Ha Bepe. Heo6X0AMMO OTMETHTb, UTO XO3AMICTBEHHbIE TOBAPMINECTBA 00/IafA0T
IIPaBOCIIOCOOHOCTDIO [0 HEMELIKOMY IPaXK/JAHCKOMY TIPaBy’. B To >ke BpeMst HaJIoroBoe Ipaso
He PacCMaTpUBAET XO3s/ICTBEHHbIE TOBAPUIIECTBA B KA4eCTBE MOTHOL[EHHbIX CyOBEKTOB Ha-
JIOTOBBIX OTHOLIECHMII U, KaK C/Ie[ACTBUE, HAMIOTOOOIOKEHNIO TIOA/IEKAT TOTIbKO OTHEIbHBIE
JJIEHBI 9THX TOBapuIecTs®. Bompocsl Hamoroo6moxeHus GU3NIECKUX NI perlTaMeHTIPOBa-
HBI B 3aKoHe 0 nogoxogHoM Hajore (Einkommensteuergesetz).

Hanor Ha mpubbUIb OpraHM3anmil yIIa4MBaIoOT, B CBOIO O4Yepelb, TOMbKO HOPUANIECKIIE
JINIIA, TIPEKJie BCEro aKIMOHepHbIe 0611iecTBa 11 00I[eCTBa C OTPAaHNYEHHOI OTBETCTBEHHOCTBIO,
a TaKKe HEKOMMepUecKiue opranmsanuyt — (OHABL U MAPTHEPCTBA®. DTH IOPUANYECKIEe TN
00671a/jal0T IIPABOCIIOCOOHOCTDIO He TO/IBKO 0 TPAKIAHCKOMY, HO U 110 HaJIoroBomy mpasy. Ha-
JIOT Ha IPMOBIIb OPraHM3ALNIT YPEry/INPOBaH B 3aKOHe O KOPIIOPATUBHOM HA/IOr000/I0KEHUN
(Korperschaftsteuergesetz) 1 1o ¢yHKIMOHAIBHOMY HAa3HAUYEHNMIO QHAIOTMYEH POCCUIICKOMY
HAJIOTy Ha IpubbUIb opranusaruit. OTHOCUTENIBHO psifia BOIIPOCOB 00I1ero XapakTepa B OTHO-
IHICHNY IOPUANYECKIX JIUIL TAKKe IIPUMEHVMBI HOPMBI 3aKOHaA O IIOLOXOZHOM Hajore’. B cBoro
oueperb 3aKOH 0 KOPIIOPATHBHOM HAaIOTO00/I0XKEHNUN PeITTaMEHTUPYET [IPaB/Ia CIIEaTbHOTO
XapakTepa, KOTOpble YaCTUYHO BUTOM3MEHAIOT MONOXKeHM A 3aKOHA O II0JJ0X0JHOM HaJIore.

B oTHOLIEHNN KOMMepUYeCKMX 0PUANIECKUX JIUL] TOMIMO HAjIOTa Ha IPUOBIIb OPraHu-
3aLMil TaK)Ke B3MMAETCsA IIPOMBICTIOBBII Ha/Iol. TOT BUJ, HAJIOTa YPErylIMpoBaH B 3aKOHE O
IpoMbICTTOBOM Hajiore. O6'beKTOM JAHHOTO HAJIOTa sIBJIsIETCS M06ast KOMMepUecKas AesiTelb-
HocTb Ha Tepputopuu OPI' BHe 3aBUCUMOCTH OT IIPaBOBOIT (GOPMBI CyOBEKTA, OCYIeCTBIIA-
IOLIIETO 3TY HeATeNbHOCTH . COITIACHO TPAaMLIMOHHON TOYKe 3pEeHM HeMeILIKOI TUTepaTypbl,
IesATeTbHOCTb CAMO3aHATBIX TPAXKMIAH, HAIIpUMep, Bpadeil MM aJjBOKaTOB, He MOXKET KBajIM-
GUIMPOBATHCS B KaueCTBe KOMMEPUECKOIL, U, CIeOBATE/IbHO, He MOANAfAeT IO KPUTEPUU
00beKTa MPOMBICTIOBOTO Hajiora®.

! Birk D., Desens M., Tappe H. Steuerrecht. 19. Aufl. Miinchen. 2016. Rn. 102; Fehrenbacher O. Steuerrecht.
6. Aufl. Baden-Baden, 2016. § 2 Rn. 27.

2 § 1 Abs. 1 des Einkommensteuergesetzes.

* § 124 des Handelsgesetzbuchs.

* Birk D., Desens M., Tappe H. Op. cit. Rn. 1102; Fehrenbacher O. Op. cit. § 3 Rn. 2.

> § 1 Abs. 1 des Korperschaftsteuergesetzes.

¢ § 8 Abs. 1 Satz 1 des Korperschaftsteuergesetzes.

7§ 2 Abs. 1 des Gewerbesteuergesetzes.

8 Tipke K., Lang J. Steuerrecht. 22. Aufl. K6ln. 2015. § 8 Rn. 424; Fehrenbacher O. Op. cit. § 2. Rn. 177.
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lMpaBo B coBpeMeHHOM muipe

BrlmienaspaHHbIe BU/IbI HAJIOTOB B3MIMAIOTCS HETIOCPENCTBEHHO C HA/IOTOIN/IATeNIbIINKA, B
CBA3Y C YeM VIMEHYIOTCS NPAMbIMU HAJTIOTAMIA.

Jpyroit BayKHOII KaTeropuell HaJIOTOB B HEMELIKOM Hajl0rOBOM IIpaBe ABJIAETCA Ha/lIoT Ha
TOProBblil 000poT (MM Hajor Ha fo6aBreHHyI0 ctouMoctbh — HJIC), 0OCHOBHBIE HOPMBI KO-
toporo 3akperieHsl B 3akone 0 HIJC. O6beKTOM 9TOro Hamora siBaseTcs 060poT, chopmupo-
BaBIINMIICA B pe3y/IbTaTe peaan3aliyl TOBAPOB YN YCIIYT HpefIpyUATIIeM 160 HAVBUALYAIb-
HBIM npennpuHuMatenem’. K npumepy, 00beKTOM HaIOro00/I0KeH)s B JOrOBOPe IIOCTaBKU
TOBApOB CUMTAETCA yCTAaHOBJIEHHAasA MPOJABLOM IieHa. [IpyruM NpuMepoM MOXKET CIY>KUThb
JIOTOBOP O BO3ME3[JHOM OKa3aHUM YCIIyT, Ifie B Ka4eCTBe HaJoroo6maraeMori 6a3bl BBICTyNAeT
BO3HarpakeHue sa Takue ycnyru. Pasmep craBku Hemenkoro HJIC cocraBnseT, Kak mpaBu-
710, 19% ymnaunBaemMoii cyMMbI'™.

Cy6pexToM Hamoroo6moxenus mpu s3uManuy HJJC ABsgercs, Kak IpaBuUiIo, IPeRIIpu-
HYIMaTeJIb, pean3yIoii ToBaphl MM OKasbiBaroiuii yeryru''. Tak kak npu B3umanuy HIJC
9KOHOMMYECKOoe OpeMs HeceT He IpeANpUHIMATeNb KaK CyObeKT, IOfIeXallnii HaJIoroo61o-
JKEHUIO, B JAHHOM Clly4yae pedb UAET O Henpsamom Hamore. IIpy mocnepyromeil nepenpopa-
JKe ToBapa MpeIpYHIMATEN0 OCTaB/IAETCA BO3MOXXHOCTD MCK/TIOUNATD MOJIEKALNI yIIaTe
HJIC"™. [Ins sToro npepnpuHuMaTeib 0613aH yKa3aTb B HallpaB/LieMol pMHAHCOBOMY OpraHy
pexnapanyn cymmy HJIC, 3asBieHHYI0 B paKTypHOM CYeTe, a TaKXKe JJaHHbIe KOHTpareHTa.
Taxkyum 06pasoM, ero sSKOHOMMYeCKast AesATEeNbHOCTb He 0OpeMeHAeTCs JOIOHNUTENbHO Ha-
JIOTOM Ha J;00aBIeHHYI0 CTOMMOCTD". JlaHHBIT (PeHOMeH, MMeHYeMblil HeMELKMMM Y4eHbIMU
Allphasen-Netto-Besteuerung, onmuueTBopsieT co60Ji 0CHOBOIIO/IATAOIYIe OTINYMe HEMEI[KOTO
HJIC ot poccuiickoro aHasnora. Llenpio JaHHOTO THIIA HAJIOTOO0IOXKEHS B/IACTCSA YMEHblIe-
HJle 9KOHOMIYECKOro OpeMeHI, KOTOPYIO HeCeT KOHEYHbIII IOTpeOuTeNb, Iy TeM IIpeceyeHN s
MOBBILIEHN IJeH Ha TOBAp BCIE/ICTBIE €T0 MHOTOKPATHOM MIPOJXM MeX 1y IpepyMHIMaTe-
naMu. B ycnmoBusax oTkpsitoit Toprosnu BHyTpu EC maHHBII ocTynat npuobpeTaeT ocoboe
IIpaKTHYecKoe 3Ha4YeHye 111 obuiei cuctemsl epporeiickoro HIIC 1 cioco6¢TByeT mopzep-
JKaHMIO €BPOIIEIICKOTO phIHKA TOBAPOOOOPOTOB Ha JO/DKHOM KOHKYPEHTOCIIOCOOHOM YPOBHE.

ITpase EBpomnerickoro coro3sa (B yacTHOCTH, fupeKTuBbl EC) O NpsAMBIX HaJOrOB CONEP>KUT
yib pparMeHTapHble NojoxeHuA. OToe/IbHOrO 3aKOHOJATEIbHOTO aKTa, PETy/IUPYIOLIEro TaKoi
BUJ, HAJIOroo0no>keHyA Ha Tepputopui Bcero EC, He cymiecTByeT. B cBoio ouepenb, B OTHOLIEHNUN
HJIC 6bu1a n3paHa crienpyanbHast gupektusa EC, koTopas mmyTeM yHU(YKALNY 3aKOHOLATEIbCTB
CTpaH-WICHOB B 00/1aCTV B3MIMaHI HEIIPSMBIX HAJIOTOB BbIpaboTajIa eAMHbIE IIPaByjIa Halloroo-
6/10>KeHIA M1 CIIOCOOCTBOBAIA CO3IAHMIO €VIHOM CUCTeMbl eBporerickoro HIIC™.

Ionnexxamye yrnarte Haoru I0BOJATCA IO CBeMI€HN A Ha/IOTOTIIaTe/IbIIMKOB ITOCPEfICTBOM
HaJIOTOBBIX YBeJOMJICHNII, COCTaB/IAEMbIX B COOTBETCTBYIOIIMX opraHax'. Eciu rpaxpanny
CYUTaeT NpefbsABIeHHbIE K OIIaTe CYMMBI HCOOOCHOBAaHHBIMM, OH BIIpaBe 00)KajoBaTh Ha-
JIOTOBOE YBeJOM/IEH)Ee B YCTAHOBJIEHHOM 3aKOHOM Iopszke's. Ha mepBoit cragmm »xanoba

° § 1 Abs. 1 des Umsatzsteuergesetzes.

10§ 12 Abs. 1 des Umsatzsteuergesetzes.

11 §2,§13a Abs. 1 Nr. 1 des Umsatzsteuergesetzes.

12§ 15 des Umsatzsteuergesetzes.

Y Tipke K., Lang J. Op. cit. § 17. Rn. 10; Fehrenbacher O. Op. cit. § 7. Rn. 3.

' Richtlinie 2006/112/EG des Rates vom 28. November 2006 iiber das gemeinsame Mehrwertsteuersystem,
ABIL. EU Nr. L 347 vom 11. Dezember 2006, 1.

15§ 155 Abs. 1 der Abgabenordnung.
16§ 347 bis § 367 der Abgabenordnung.
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paccMaTpyBaeTCs HaJIOTOBBIM OPraHOM, pellieHlie KOTOPOTro Ha BTOPOII CTafiu MOXKeT ObITh
06>xa/T0BaHoO B cyfie. B TepMaHuu CyliecTByeT OT/ie/IbHAS CUCTEMA CY/I0B, PACCMATPUBAIOIIUX
HAaJIOTOBbIE CIIOPBI — (MHAHCOBBIE CyAbI. VX BhICIIelt MHCTaHIMel ABnAeTcsa DeepanbHbIi
¢duHaHCOBHI Cys B MIoHXeHe.

O6s3aTesibHbIV XapaKTep HOPM
0 3awuTe NnpaB 4YesioBeka AJig HaJIoroBoro npasa

Koncturynnsa Iepmanvm (OcHoBHOM 3akoH 1949 ropa) comeput B cT. 1-19 mepedeHn
OCHOBOITO/IATAOIUX IIPaB YelOBeKa U rpaKIaHNHA. B 9TOM mepedHe pedb MAeT O cBobomax
VI TAPAHTHUAX PAaBEHCTBA, KOTOPbIE JODKHBI COOMIOIATHCS B TEMOKPATHIECKOM IIPAaBOBOM TO-
CyHapCTBe 1 KOTOpBIe, 110 061eMy IpaBILy, He HOAJIeXar orpaHndennio’’. [Tpasa demoBeka
UIMEIOT B IIEPBYI0 O4epelb 3alUTHYIO (PyHKINIO: OMMPAsCh HA IOJIOXKEHNsI 00 9THX IIpaBax
VHAVMBIJ, MOXET 3aIUTUTD Ce6s1 OT HeIIPaBOMEPHBIX [IeIICTBUIL TOCY/[APCTBA I €T0 OPTAHOB'S,
9to 3akperieHo B CT. 1 . 3 OcHoBHOTO 3akoHa: «HukempuBeneHHbIe OCHOBHBIE ITpaBa de-
JI0BeKa 00s13aTe/IbHBI [I/1s1 3aKOHOMATE/IbHOI, MICIIONTHUTEIbHOIL 1 Cyfie6HOII BIacTelt rocyaap-
CTBa KaK HEIIOCPECTBEHHO [IeICTBYIOLIee IIPABO».

Takoe e 06s13aTeTbHOE 3HAYEHNE MMEIOT OCHOBOITO/IATAOIINE [IPaBa U [/IsI HATIOTOBOTO
IIpaBa, IpIdeM 3[€eCh OHM UTPAIOT 0COOEHHO BaXKHYIO POJIb, TAK KaK HAJIOTO0O/I0KEHNE SBIIA-
eTcsl 06peMeHeHeM MHAVBIA, KOTOPBIiT 00513aH OTKa3bIBATHCSI OT YACTHU CBOETO TOXOMa VI
JIMYLIECTBA B 0/1b3y rocyaapcrsa. CrieoBare/bHO, OTPaHNYNBACTCS €T0 CBOOOA pacops-
YKATbCsI 10 CBOEMY YCMOTPEHUIO CBOMMI JOXOAAMI U CBOUM MMYII[eCTBOM. JTO OrpaHNYeHe
000CHOBBIBAETCST MCXOfSl U3 Kareropuu Bceobiero 6mara. TocymapcrBo mo/mKHO ob6magaTh
IOCTATOYHBIM 0OBEMOM CPEeACTB, YTOOBI (PUHAHCHPOBATDH MOAEP)KAHNE TOCYAAPCTBEHHOTO
nopszpka. TocygapctBo puHaHCHPYeT B MHTepecax BCero 061ecTBa MIKOJBL, CY/bL, YHIUBEPCH-
TeTHI, IO/IUIINI0, BOOPY>KeHHbIe CIIbL 11 T.7j. C 11e/Ibio GMHAHCUPOBAHS 9TUX 0OIIeCTBEHHbIX
671ar TOCyAapCTBO B3UMAeT HAJIOTNL.

B T0 e Bpemsi Ha/moroo6oxKeHe GpUsNIeCKrx UL OrpaHNIeHO TpeboBaHMAMM COOTIO-
[eHus IpaB denoBeKa. [Ipy M3HaHUM 3aKOHOB, CBSI3AHHBIX C HA/IOrOOOJIOXKEeHIEM, TOCYAap-
CTBO HEMOCPECTBEHHO CBsi3aHO TpeboBaHmsMy cT. 1 m. 3 OcHoBHOro 3akona. Hamorosoe
yBe[JOMJICHNe, 3JaHHOe Ha OCHOBE 3aKOHA, HapyIIalolero noioxenysa Koncturynnn o mpa-
Bax U cBO6OJaX, MOXET OBITh 00)Ka/I0BaHO B (PMHAHCOBOM CYJIe, a B C/Iy4ae OTPULIATETBHOTO
pemenna — B OegepanbaoM Koncrurynnonsnom Cyge (manee — OKC)". KoncTuTynoHHbIit
Cyp BIpaBe NPKM3HATb COOTBETCTBYIOMINII 3aKOH HefleICTBUTEIbHBIM Y OTMEHUTh OCHOBAH-
Hble Ha 9TOM 3aKOHe CyfieOHbIe U afMUHVUCTPATIBHBIE PEIICHII.

Jly1s1 HaJIOTOBOrO IpaBa HaMbOIbIlee 3HAUEHNE NMeeT KOHCTUTYIMOHHAsI HOPMa O PaBeH-
CTBe Bcex Iepef 3akoHOM (cT. 3 1. 1). Taxoke BaKHYI0 POJIb UTPAIOT HOJIOKEHIA O 3alUTe
6paka u cempbu (cT. 6 1. 1) n o mpaBe cobctBeHHoCcTH (CT. 14). Kpome Toro, ucxops us mo-
noXeHnit o cBobope perictBuit nHAMBKAA (CT. 2 11.1) 1 0 mpaBOBOM rocygapcrse (CT. 20 1. 3),
Depepanpubiit Koncturyrmonusiit Cys 060CHOBBIBAET, YTO B OTHOLIEHNH HATOTOO0IOKEHIS
MHAMBIUZ 00/IalaeT IPAaBOM Ha COOIIOfieHIIe 3aKOHHOCTIL IIPY IIPEAbSIBIEHNI eMY HaIOTOBBIX

7 Homig D., Wolff H. Grundgesetz fiir die Bundesrepublik Deutschland. 11. Aufl. Baden-Baden, 2016. Rn.
3; Jarass H., Pieroth B. Kommentar zum Grundgesetz. 14. Aufl. Miinchen, 2016. Vorbemerkung vor Art. 1 Rn. 3
ff.; Kingreen T., Poscher R. Grundrechte, Staatsrecht II. 32. Aufl. Heidelberg, 2016. 43 . § 6 Rn. 357 f.

'8 Homig D., Wolff H. Op. cit. R. 3; Jarass H., Pieroth B. Op. cit. Vorbemerkung vor Art. 1 Rn. 3; Kingreen
T., Poscher R. Op. cit. § 4 Rn. 81, § 5 Rn. 124 ff.

' Art. 93 Abs. 1 Nr. 4a des Grundgesetzes.
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TpeboBaHMIi, Ha cOOMIOfieHMe TpeOOBaHMs O IPaBOBOL ONIPEe/IEHHOCTY Y 3aIIpeTa 00 paTHOI
cubl 3akoHa. CoepyKaHye STVX KOHCTUTYILMOHHBIX FApaHTUI ABJIAETCA IPEIMETOM PACCMO-
TPEeHM B HACTOAIIEI CTaThe.

PaBeHCTBO BCex nepep 3akoHOM (cT. 3 n. 1)

1. Ipunyun 63uMaHuUs HATI0206 6 COOMBEMCMEUU ¢ IKOHOMUHECKOL COCMOAMENbHO-
cmvto

DyH[IaMeHTaIbHOE 3HAdYeHMe MMeeT B HEMELKOM HaJlOrOBOM IIpaBe HOpPMa O paBeH-
CTBe Bcex Iepef 3aKOHOM (cT. 3 1. 1). B o6macTu HajoroBoro Ipasa OTCIOfA IPONCTEKAET
TpeboBaHMe, YTOOBI TPaX/JaHe C PaBHBIM YPOBHEM HOXOfOB OOJIaraych HajaoraMm Tak-
JKe paBHBIM 00pasoM. B 3TOM OTHOIIEHNNM TOBOPSAT O «TOPM3OHTA/ILHOI CIIPaBEIMBOCTH
Ha7oroo610xeHs»*. B T0 ke BpeMst 3 MOMO>KEHMII CT. 3 11. 1 C/leffyeT BBIBOJ, YTO pasind-
Hble CUTYALV JO/DKHBI KBaIMUIMPOBAThCS PasHbIM 06pasoM. CrefoBare/IbHO, TpaXIaHe
C HU3KUM YPOBHEM [JOXO[O0B He MOTYT 00/1araTbcsi B aGCOMIOTHOM BBIPQKEHII TAKIM JKe Ha-
JIOTOBBIM OpeMeHeM, YTO U IpaXkaHe C BBICOKVM yPOBHEM [OXO0B. B 3TOM OTHOLIEHN TO-
BOPAT O «BEPTHKAIBHOI CIPABEIMBOCTI HATTOT006I0XKeHs»*!. VI3 061MX [0/I0XKeHM] CT. 3
. 1. ®KC BBIBOANT NPUHLMII HATIOTOOOIOKEHNUS B COOTBETCTBIUM C SKOHOMIYIECKOIT COCTO-
SATENBHOCTBI0?. DTOT IPVHIUII MeeT 0COOEHHO OOIbIIIoe 3HAYEH e [IPY HAIOTOO00/IOKEeHNN
[OJTyYeHHbIX JOXOJ0B, T.€. B OTHOLIEHNY IIOFOXOHOTO Hajtora (pusi4yecKoro nuiia, Hajora Ha
puObIIb OPraHM3aLMil ¥ IPOMBICTIOBOTrO Hajiora. HamoroBoe 6peMst O/KHO COOTBETCTBO-
BaTh 9KOHOMIYECKO COCTOSTENBHOCTU CyObeKTa HaIOrOOO/IOKEHNMs: YeM MEHBIIE [JOXOH
HA/IOTOIUIATENbIIMKA, TeM MeHbIIIE B A0COMIOTHOM BBIPAKEHNI JO/DKHA OBITh CyMMa HaJIOra.

Cr. 3 . 1 OcHoBHOrO 3aK0Ha He TpebyeT, OZHAKO, Y HAJIOTOBBIX OPraHOB MOAPOGHO ITpo-
BepsTh SKOHOMUYECKYI0 COCTOSTENBHOCTD KaXX[OTO HA/TOTOIIATE/NBIINKA M COM3MEPSITD C
Hell CyMMY Hajlora, — HAcCTOJIbKO CUJIbHAsI IPUBsI3KA K KOHKPETHBIM CIIy4asiM CHenaaa Obl
[pMMeHeHNe HAJIOTOBOTO 3aKOHO/ATENIbCTBA, B 0COOEHHOCTH KOTZjA Pedb U/eT O HeOOMbILINX
[IeHeKHBIX CyMMax, KpaliHe 3aTPy/JHEeHHbIM. B TO ke BpeMsi B OTHOIIEHNH HA/IOTOBOTO IIpa-
Ba JIEJICTBYET MPUHINII IPOCTOTHI 1 3P PeKTUBHOCTH IIPABOIPYMEHEHIsSI, BHITEKAIOIINIT 113
IpMHINIIA [IPaBOBOro rocymapcTaa (ct. 20)%. IIpaBoBoe rocymapcTBo MOXKeT QYHKIIVOHM-
pOBaThb TOJIBKO TOI/A, KOIZA IIPABO 1 €T0 IIPUMeHEHNe SIBITI0OTCS MAKCUMAIBHO IIPOCTBIMU 1
3¢ eKTUBHBIMU. B COOTBETCTBIM C 3TUM 3aKOHOJATEIb MOXKET IIprberarb K 06061eHHOMY
perynupoBanmio, 4To6bl 136eXaTh USINIIHNX TPYAHOCTEN B IPUMEHEHUN HAJIOTOBOTO 3a-
KOHOJaTenbcTBa,

V13 31011 BO3MOYXHOCTY 3aKOHO/ATe/Ib MCXOAWII, HALIPMMEP, TIPHU OLieHKe PacxofoB paboT-
HIKa Ha TIPOe3Jl K MeCTy paboThl 1 06paTHO Ha COOCTBEHHOM TPAHCIIOPTHOM CpeficTBe. DTI
Pacxofibl, KaK CBsI3aHHbBIE HEIIOCPELCTBEHHO C TPYAOBOI eATENIBHOCTDIO, PAGOTHIK MOXKET

2 Birk D., Desens M., Tappe H. Op. cit. Rn. 192; Tipke K., Lang J. Op. cit. § 3 Rn. 13.
! Birk D., Desens M., Tappe H. Op. cit. Rn. 192; Tipke K., Lang J. Op. cit. § 3 Rn. 13.

22 BVerfG, Urteil vom 3. November 1982 — 1 BvR 620/78, BVerfGE 61, 319 (351); BVerfG, Beschluss vom
22. Februar 1984 — 1 BvL 10/80, BVerfGE 66, 214 (223); BVerfG, Beschluss vom 29. Mai 1990 — 1 BvL 20/84,
BVerfGE 82, 60 (86); BVerfG, Beschluss vom 22. Juni 1995 — 2 BvL 37/91, BVerfGE 93, 121 (135); BVerfG,
Beschluss vom 4. Dezember 2002 — 2 BvR 400/98, BVerfGE 107, 27 (46 £.); Kirchhof P, Sohn H., Mellinghoff R.
Kommentar zum Einkommensteuergesetz. Heidelberg, 2016. § 1 Rn. A 142 ff.

» Birk D., Desens M., Tappe H. Op. cit. Rn. 172, 218; Tipke K., Lang ]. Op. cit. § 3. Rn. 13.

* Birk D., Desens M., Tappe H. Op. cit. Rn. 172, 218; Fehrenbacher O. Op. cit. § 2. Rn. 10;Tipke K., Lang J.
Op. cit. § 3 Rn. 13.
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BBIYECTD U3 CBOVX OOJIaraeMbIX HAJIOTOM [JOXOHOB. YUUTBIBAsE HEOOIBIION B CpefHEM pa3Mep
TAaKIX PACXOfOB, OBUIO OB BeChMa HEI[elleCOOOPA3HO IIOACYNTHIBATD 3T PACXOAbI B KAXK/JOM
cry4ae. Heobxomumo 610 6bI yCTaHABIMBATh CTOMMOCTD TOIUIVBA HA TAaHHBII MOMEHT U Olie-
HIBATh MI3HOC aBTOMOOWISI KaXKAOTO0 ponsBoputesist. [[09ToMy 3aKOHOATENbHO YCTAaHOB/IEHO,
YTO PACXOJBI HA IEPEBIDKEHIIE K MECTY pabOThI 1 0O6paTHO Ha COOCTBEHHOM aBTOMOOMIIE CO-
craB/aoT 30 eBPOLIEHTOB 3a KIJIOMETP ITyTH; 9TO TAK Ha3bIBaeMasl yCpeIHEeHHAsl Be/IMYMHA J10-
pOXHBIX pacxopoB (HeM. Entfernungspauschale®. Hanozonnamenvusux umeem npaso eviuecmy
Mpancnopmmvle pacxoovl U3 HAs0200071G2aeM020 00X00d MOTLKO 8 IMAKOM pazmepe.

ITodo6HbLe 0606uerus He npomusopewam cm. 3 n. 1 OcHo8HO20 3aKOHA MONLKO ecU YCma-
HOBTIEHHAA 3aKOHOOAMeNeM PUKCUPOBAHHAT CYMMA A6/IACMCA Peanuctnu4eckotl, m.e. coom-
semcmeyerm 00bIUHLIM PACX00aM MakKozo poda®. B ciyuae ¢ ycpednenvim pacxodom Ha 0opozy
K pabodemy mecmy u 00paAmMHo MO ABNAEMCA COMHUMENLHBIM, MAK KAK CHOUMOCMb 6eH3UHA
6 lepmanuu 6 nocnednue 2006l 3HAMUMENLHO B03POCTA, M020a KAK YCPEOHEHHAS CYMMA PaACXO-
006 ocmanace npesxcreil.

2. IIpunyun 06vexmMu6H020 HEMMO-HATO02000710HEHUS

Oco6bIM cTy4aeM IIPOSIBIIEHNsT IPUHIINIIA HAJIOTOOOIOXEHNSI B COOTBETCTBUN C 9KOHO-
MUYECKOI COCTOATETbHOCTBIO SIBISETCS TIpMHONII O6'beKTI/IBHOl"O HETTO-HAJIOr000I0KEHMS.
CrerneHb 5KOHOMIYECKOI COCTOSITE/IBHOCTM HAJIOTOIIATENIbINIKA ONPEHe/sIeTCs B IIEPBYIO
ouepenb 06BEMOM JOXOIO0B, KOTOPBIE OH [TO/TYYAeT B Pe3y/IbTaTte 9KOHOMUYIECKOIT eI TeIbHO-
cru. B cirydae ¢ paboTHMKOM nMeeT 3HaYeHIe pa3Mep BO3HATPAXKAEHIST, KOTOPOe OH ITO/Ty9aeT
B Pe3y/bTaTe CBOEN HECAMOCTOATENbHON TPYOBOI IeATENbHOCTH. B cydae ¢ camocToATeNb-
HbIM ITPEAIIPVHNIMATEIIEM B paCcuY€T IIPMHNMAETCA HpI/I6bUIb, IIo/1y4aeMasa IM B pe€3yJibTaTe [ie-
SITEeTIBHOCTH Ha PbIHKE B KaIeCTBE IIOCTABIIKA TOBAPOB VJIN YCIIYT.

B t0 xe BpE€Ms Ha/IOTOIIATE/IbIIVIK NO/DKEH HECTN M OIIPENETIEHHBIE PACXOIbI, 4TOOBI BE-
CTH IIPUHOCSILYIO JOXOJ AesITeNbHOCTb. PAGOTHMK [JO/DKEH BO6MPaThCst O MeCTa paboThl Ha
COOCTBEHHOM aBTOMOOMIIE WM Ha OOIIeCTBEHHOM TPAHCIOPTE; MPeAIPUHIMATENb, IPOU3-
BOJSILIMIL TOBApBI, HECET PACXOJbI Ha IPHOOpPeTeHe I PEMOHT 000PYAOBaHsL, 3apabOTHYIO
IaTy pa6OTHI/IKOB, 3aKYIKY CbIPbA. CaMo3aHATbIE CIIenMannCcThl, TaKME KaK Bpaun MIn aj-
BOKAaTDI, TAK)KE€ HECYT pacXOJbl, CBA3aHHbIE C X prHOBOﬁI OEeATEIbHOCTBIO (Ha apeHpay rnome-
I[eHNs], Ha IprobpeTenne 11 00CTy>KUBaHIe MEULINHCKOTO 060PYLOBAHIS).

Bce atn pacxoppl, HaIIpaB/I€HHbIE TO/IPKO Ha TO, ‘{TO6I)I 06eCHe‘{I/ITb Ha/IOTOIVIATEIbIIUKY
esITe/IbHOCTD Ha PBIHKE, YMEHBIIAIOT 9KOHOMIUYECKYI0 COCTOATENbHOCTD HATOTOIUIATEIbIIN-
Ka — II0C/Ie UX BbIYETA B €r0 PACIOPSDKEHNUN OCTAETCSI TONIBKO YaCTh COBOKYITHOTO JOXOA.
daxTnyecKass 9KOHOMIIECKAsT COCTOATENBHOCTD, TAKIM 00pa3oM, OIIpefe/sieTcs: He 110 CyM-
Me COBOKYITHOTO [JOXO/a, @ II0 CYMMe, OCTAIOIelICsI II0C/Ie BhIYETa BCEX HEOOXOAMMBIX PACXO-
IoB (HeTTO-cyMMa). B HeMelkoM Ha/I0oroBoM Ipase JeliCTBYeT HPUHIINII, COIIACHO KOTOPOMY
TOJIPKO HETTO-CyMMa IOMJIEXUT OOI0XKEHUIO IPAMBIMM HajoraMu®’. 9TOT IPMHIUII HOCUT
Ha3BaHIe «IIPUHINI 0OBEKTUBHOTO HETTO-HA/MOroobnoxeHus» (das objektive Nettoprinzip).
Ou saBsgeTCA CIIENCTBMEM IIPUMHIINIIA HAJIOrOO00/IOKEHNS B COOTBETCTBUM C SKOHOMIUECKOI
COCTOATENIBHOCTBIO.

» §9 Abs. 1 Satz 3 Nr. 4 des Einkommensteuergesetzes.

% Birk D., Desens M., Tappe H. Op. cit. Rn. 172, 218; Fehrenbacher O. Op. cit. § 2 Rn. 12; Tipke K., Lang J.
Op.cit. § 3 Rn. 13.

27 BVerfG, Beschluss vom 23. Januar 1990 — 1 BvL 4/87, BVerfGE 81, 228 (236 f.); BVerfG, Beschluss
vom 4. Dezember 2002 — 2 BvR 400/98, BVerfGE 107, 27 (47); BVerfG, Urteil vom 9. Dezember 2008 — 2 BvL
1/07, BVerfGE 122, 210, Rn. 62; Birk D., Desens M., Tappe H. Op. cit. Rn. 615; Schneider S. Verfassungsrechtliche
Grundlagen und Grenzen des objektiven Nettoprinzips // Beihefter zu DStR 34/2009. 87 (88).
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OpHako cpefy HeMeLIKIX JICCIefioBaTesIell HeT eJYTHOTO MHEHVS O TOM, ABJLAeTCS U 00b-
eKTVMBHOE HeTTO-HaJIOTOOOIOXKeHVe, KaK VI IIPUHINII HAaJIOrOO0/IOKeHNA B COOTBETCTBUU C
9KOHOMIYECKOI COCTOATENBHOCTDBIO, IPSAMBIM C/IefCTBYeM CT. 3 I. 1 OcHOBHOro 3akoHa, a,
CJIefIOBATEIbHO, IIPUHINMIIOM KOHCTUTYIIVIOHHOTO YPOBHS, VI )K€ Pedb UIeT 00 0OBIYHOM 3a-
KOHOJIATe/IbHOM IIPUHIJNIIE, HEIIOCPECTBEHHO He 00eCredeHHbIM KOHCTUTYLIMIOHHO-IIPABO-
BOJT 3amuToi*®. B oTHOmeHNN fanHOro kasyca nosunysa PKC go cux nmop He scHa®.

OO11ienpr3HaHHBIM SIB/ISIETCS (DAKT, YTO 3aKOHOAATE/Ib MOXKET OTK/IOHSATBCS OT IIPMHIINIIA
06BEKTIBHOTO HETTO-HAJIOTOOO/IOKEHNISI TOMIBKO IIPI CePbe3HBIX K ToMy ocHoBaHsix ™. PKC ne-
JIaeT 9TOT BBIBOJ, TAKOKe MCXOJIA U3 TONKOBAHYVA CT. 3 I 1, Ha OCHOBe KOTOPOTro, 10 MHeHuIo Cyza,
CJIefyeT IIPUHIINII IIOC/IeIOBATe/IbHOCTIL. TpeGoBaHme paBHOTO HaJIOTOOOIOKEHN O3HAYALT, YTO
3aKOHOJIATE/Ib JO/DKEH MOC/IEIOBATE/IBHO PEATN30BBIBATD IIPUHATOE O HAJIOTOOOIOKEHNI TPaX-
JIaH pelleHye COOTBETCTBYIOUM 06pa3oM. I103TOMY 3aKOHOZATENb He MOXXET OTKJIOHSTBCS OT
IpVHINITA 0GBEKTIBHOTO HETTO-HATIOTOOO/IOXKEHNsI 6€3 Cepbe3HbIX K TOMY OCHOBAHMIT .

3. Pewenue @KC om 9.12.2008 no deny 06 ycpeOneHHOIl cymme MmparHcnopmuvix pacxo0oe

ITpuMepoM OTCTYIIEHNMS OT IPUHIUIIA OO'BEKTUBHOTO HETTO-HA/TOTO000/IOXKEHISI SIB/LSIET-
cA BHECeHMe U3MeHeHMit B § 9 3aKoHa O MOJJOXOJHOM HaJjlore, BCTYNMBIINX B CUITY C 1 AHBaps
2007 r. Kak 65110 CKa3aHO, pabOTHIK, IO/Ib3YOLVIICS TNYHBIM TPAHCIIOPTHBIM CPEICTBOM /ISt
poesfa K MeCTy paboThl 11 06paTHO, MMeeT IPABO Ha BBIYET JAHHBIX TPAHCIIOPTHBIX PACXOIOB
U3 CBOETO HA/IOro00/1araeMoro Ioxofia B pasMepe 30 eBpOLIeHTOB Ha KaXK/IBIIL KUJIOMETP.

Iro npasuio 6sUT0 M3MeHeHO B 2006 T.: ¢ 1 siuBapst 2007 I. JaHHBIE TPAHCIIOPTHBIE pac-
XOJIbI CTa/IV BBIYMUTATD VI3 HAJIOT000/1araeMoro JOX0fia TOJIbKO HaunHasA ¢ 21 KM Iy TI OT MecTa
JKITENbCTBA PAOOTHMKA IO €r0 paboduero MecTa; Pacxofbl Ha IepBble 20 KM TO/DKHBI OBUIN
C Tex mop 06/1araTbCsi HAJIOTOM HA OOIVX OCHOBAaHMAX. BHOCS 3TO M3MeHeHne, 3aKOHO/a-
Te/Ib PACCUUTBHIBA/L PACHUIMPUTD HATIOTOBYIO 6a3y rOCYAapCTBa U YBEIUYUTH HAJIOTOBBIE I10-
crymrenus B 61ompker. Ogaako ®KC B perrennn ot 9.12.2008 mpuiren K BBIBOAY, YTO TaKOe
u3MeHeHue § 9 3akoHa O Hajore Ha HOXOAbl MpoTuBopeunt KoHcturynym®. [Ing oTkasa B
U3BATUY U3 cepbl HAJIOrOOONIOXNKEHNS PacXOloB Ha IIpoe3] B IIpefieiaX IepBbIX 20 KM OT
moMa 1o pabovero mMecta He GBUTO TO/DKHBIX OCHOBaHMIT. B 0cO6€HHOCTH, IT0 MHEHUIO KOH-

% Englisch ]. Verfassungsrechtliche Grundlagen und Grenzen des objektiven Nettoprinzips. Beihefter zu
DStR 34/2009. 92 (96); Hey J. Korperschaft- und Gewerbesteuer und objektives Nettoprinzip. Beihefter zu
DStR 34/2009. 109 (110); Wernsmann R. Einkommensteuer und objektives Nettoprinzip // Beihefter zu DStR
34/2009. 101.

2 BVerfG, Beschluss vom 23. Januar 1990 — 1 BvL 4/87, BVerfGE 81, 228 (237); BVerfG, Beschluss vom 4.
Dezember 2002 — 2 BvR 400/98, BVerfGE 107, 27 (47 f.); BVerfG, Urteil vom 9. Dezember 2008 — 2 BvL 1/07,
BVerfGE 122, 210, Rn. 63.

30 BVerfG, Beschluss vom 4. Dezember 2002 — 2 BvR 400/98, BVerfGE 107, 27 (48); BVerfG, Urteil vom 9.
Dezember 2008 — 2 BvL 1/07, BVerfGE 122,210, Rn. 63; BVerfG, Beschluss vom 12. Oktober 2010 — 1 BvL 12/07,
BVerfGE 127, 224, Rn. 58; Musil A., Volmering B. Systematische, verfassungsrechtliche und europarechtliche
Probleme der Zinsschranke // DB 2008. 12 (14); Schneider S. Verfassungsrechtliche Grundlagen und Grenzen
des objektiven Nettoprinzips // Beihefter zu DStR. 34/2009. 87 (90 f.); ferner BVerfG, Beschluss vom 21. Juli
2010 — 1 BvR 611/07, BVerfGE 126, 400, Rn. 80.

31 BVerfG, Beschluss vom 23. Januar 1990 — 1 BvL 4/87, BVerfGE 81, 228 (237); BVerfG, Beschluss vom
30. September 1998 — 2 BvR 1818/91, BVerfGE 99, 88 (96 f.); BVerfG, Beschluss vom 4. Dezember 2002 —
2 BvR 400/98, BVerfGE 107, 27 (48); BVerfG, Urteil vom 9. Dezember 2008 — 2 BvL 1/07, BVerfGE 122,
210, Rn. 63; Englisch . Op. cit. 92 (96 ff.); Goebel S., Eilinghoff K. (Nicht-)Konformitat der Zinsschranke mit
dem Grundgesetz und Europarecht? // DStZ 2010. S. 550,555; Hey J. Korperschaft- und Gewerbesteuer und
objektives Nettoprinzip // BB 2007. S.1303-1304.

32 BVerfG, Urteil vom 9. Dezember 2008 — 2 BvL 1/07, BVerfGE 122, 210.
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CTUTYLVIOHHBIX CYfell, Lie/Ib yBeINYeHN A HaJIOTOBBIX TOCTYIUICHNUII He ABJIAETCA caMa 110 cebe
OCHOBaHIEM J/IsL OTCTYIUIEHNS OT IPUHIUIA OO'BEKTUBHOTO HETTO-HaMoroobmoxenns>. Cyx
IPU3HAT M3MEHEeHN, BHeCEHHBIe B § 9 3aKOHa O IIOJOXOHOM HaJIOre, HECOOTBETCTBYIOLVIMI
cr. 3 . 1 Koncruryuny u 06:3a1 3aKOHOATeA BEPHYTHCS K IIPEKHEN T HOpMe, COITIACHO KO-
TOPOIT HAJIOTOBBIE U3BSTHS /IS TPAHCIIOPTHBIX PACXOR0B PAOOTHIKOB ObIIN BO3MOXKHBI yKe
C IIepPBOTO KIIOMeTpa my T,

4. IIpunyun cy6vexmusH020 Hemmo-HAR020006710%eHUS

Bbiiite 6bIT pacCMOTPeH IMPMHLUII OObEKTUBHOTO HETTO-HA/IOrOOOIOKEeHNA, B COOTBET-
CTBUN C KOTOPBIM 3 06}IaraeMoro HaA/IOrOM [1OXO[a rpa’kiaHNHa MiIn HpI/I6bUH/I OPUANIECKOTrO
JIMLA BBIYMTAIOTCA PACXOMbI, HETIOCPEACTBEHHO CBA3aHHbBIE C €T0 9KOHOMIYECKOI! [esATe/IbHO-
CTbIO U ABJIAKOINMECA HeO6XOIH/IMI)IMI/I, tlTO6bI VIMETDb BO3MOXXHOCTD IIOTYy4aTb JOXO[. Ot pac-
XOJ[bl YMEHBIIAIOT 0O'bEKTUBHYIO 9KOHOMUYECKYIO COCTOATEBHOCTD Ha/IOTOILIATE/bIIKA.

Ho cy1ecTByIOT TakxKe pacxofbl, KOTOpbIe Ha/lOrOIIATEe/NbIINK 00543aH IPOM3BOAUTD /1A
TOTO, YTOOBI O6ecednTs moTpeOHOCTH cebst u cBoeit cembu. CpefcTBa, HAIpaB/sieMble Ha
9TY PACXO[bI, TAKIKE HE HAXOOATCA B €T0 CBO6OHHOM PpacnopsOKEeHNM U YMEHDbIIAIOT €ro CY6'I)-
€KTMBHYI0 9KOHOMMNYECKYIO COCTOATENbHOCTD. HpI/IHI_U/IH PaBEHCTBA, 3aKp€HHeHHI)HZ B CT. 3
m 1 KOHCTMTYHMM, Tpe6yeT OCYyIIECTBIIATD HaIIOI‘OO6IIO)KeHI/Ie B COOTBETCTBUN C MHAVBUIY-
a/IbHO 3KOHOMMUYECKON COCTOATENIbHOCTDIO, IIOSTOMY 3TU PACXOZbI NODKHBI OBITH VICKITIO-
YeHBI, 110 KpaliHeil Mepe, B Ollpefie/IeHHOM 00beMe 13 06/1araeMol HaloroM CyMMbI JJOXOOB.
[TpuHLMII, B COOTBETCTBUN C KOTOPBIM PacxXofbl Ha ofecredeHne 6asoBbIX IOTpeOHOCTE
Ha/IOTOIIaTe/IbIIMKA UCK/II0YAIOTCA U3 HAJIOro06/1araeMoro JOXofia, MMeHyeTCs IIPUHIIUIIOM
CyOBEKTVBHOTO HETTO-HA/IOTO00IOKEHIST™.

B coorsercTBun ¢ mpaxkTtukoii ®KC mpoXMTOYHBIN MIHMMYM HO/DKEH IIOTHOCTBIO MC-
K/II0YATbCS U3 HAJIOr000IaraeMoyi CyMMBI JoxofioB*. ITox IpoXUTOYHBIM MUHVIMYMOM IIO-
HMYMaeTCA MUHMMa/IbHaA CyMMa, B KOTOpOﬂ HYXXAA€TCA TpaXKIaHVH repMaHI/H/I J1d TOTO,
4TOOBI UMETh yCnoBuA 1A HOCTOI?[HOI‘O 9E€10BEYECKOI0 CYLIECTBOBaHMA. BbIBOH O TOM, 4YTO
CyMMa IPOXNUTOYHOTO MMHVMYMa HE TO/DKHA O6HaFaTbCH HaJIOTOM CJIEAYET, BO-IIEPBBIX, 13
IIPMHIINIIA PAaBEHCTBA B COOTBETCTBUU €O CT. 3 1. 1 Koncturynumn®. Kpome Toro, aTot BbIBOJ,
OCHOBBIBAETCA Ha MOJIOXKEHUM CT. 1 II. 1, B COOTBETCTBUM C KOTOPBIM FOCYAAPCTBO 0053aHO
yBaXKaTb ¥ 3allMILATh JOCTOMHCTBO 4eroBeka®. Ha ocHOBaHMM 3TOII HOPMBI TOCYJAPCTBO
He MOXXET OTYYXK[AThb Y MHAMBI/A CPeICTBa, KOTOPble TPeOYIOTCA IOC/IefHEMY [ HOALep-
JKaHMA MUHVMMA/IbHOTO JOCTOIHOTO ypoBH: XusHu. Hakonen, ®KC ocHOBBIBaeT BHIBOJL 006
0CBOOOXKIEHNM IIPOXKUTOYHOIO MIHIMYMa OT Ha/orooOnoxenns: Ha ct. 20 1. 1 OcHOBHOTO
3aKOHa, B COOTBETCTBUU C KOTOPBIM repMaHI/IH ABIAETCA NEMOKPATUYECKUM U COMIa/IbHBIM
¢eneparusubiM rocymapcrsom®. Kak conmanproe rocymapcrso OPI' o6si3ana obecrednts

3 BVerfG, Urteil vom 9. Dezember 2008 — 2 BvL 1/07, BVerfGE 122, 210 (241).

* §9 Abs. 1 Satz 3 Nr. 4 des Einkommensteuergesetzes.

* Birk D., Desens M., Tappe H. Op. cit. Rn. 189 f.; Fehrenbacher O. Op. cit. § 2 Rn. 6 f.

% BVerfG, Urteil vom 9. Februar 2010 — 1 BvL 1/09, BVerfGE 125, 175 (222 ff.).

37 BVerfG, Beschluss vom 17. Oktober 1984 — 1 BvR 527/80, BVerfGE 68, 143 (152); BVerfG, Beschluss
vom 29. Mai 1990 — 1 BvL 20/86, BVerfGE 82, 60 (86).

3 BVerfG, Beschluss vom 29. Mai 1990 — 1 BvL 20/86, BVerfGE 82, 60 (85); BVerfG, Urteil vom 30. Juni
2009 — 2 BvE 2/08, BVerfGE 123, 267 (363); BVerfG, Urteil vom 9. Februar 2010 — 1 BvL 1/09, BVerfGE 125,
175 (222 ff.).

3 BVerfG, Beschluss vom 29. Mai 1990 — 1 BvL 20/86, BVerfGE 82, 60 (85); BVerfG, Urteil vom 30. Juni
2009 — 2 BvE 2/08, BVerfGE 123, 267 (363); BVerfG, Urteil vom 9. Februar 2010 — 1 BvL 1/09, BVerfGE 125,
175 (222 fF).
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CBOM rpa)KnaHaM MIHVMAaJIbHBIN HOCTOﬁIHbIﬂ ypOBeHb JKU3HU U HE yxymnaTb €ro B3MMMaHU-
€M HaJIOTOB C CYMMBI HpO)KI/ITO‘IHOI‘O MI/IHI/IMyMa.

Takum 06pa3oM, OCTAIOIIMIICS ITOCTE BCEX 0O3aTeNbHBIX BBIIUIAT TOIOBOIL JOXOJ] TPaXK/ja-
HIHA 0CBOOOXX[IaeTCA OT IIOJOXOJHOTO HaJIoTa B IIpefie/lax CyMMBI 6a30BOro Heo01araeMoro
HajioroM poxopa (Hem. Grundfreibetrag)®. 9ta cyMMa MHEKCUPYETCsI €KETOLHO B COOTBET-
CTBUU C COCTOSIHMEM 3KOHOMMKM. B 2017 1. anHasa cymMMa cocrapiseT 8820 eBpo rofoBoro
moxona. Hamoroo6moxeHno mogBepraTcs, TAKUM 06pasoM, TONMbKO JOXOIbI TPAXK/IaHMHA,
[IPEBBIIIAOIIYIE 3TY CYMMY.

3awuTa 6paka n ceMmbn B COOTBETCTBUM
c cT. 6 n. 1 OcHOBHOro 3akoHa

1. Boiuemvt u3 Hanozoo6nazaemoti 6a3vl, C6:A3aHHbIE C PAcX00amu Ha Oemell, U npumeHe-
Hue e0UH020 HATI0200071034eHUS K CYynpy2am

CormacHo cT. 6 1. 1 OCHOBHOTO 3aKOHa OpaK U CeMbs HAXOATCS MOf 3ALINUTON TOCYAap-
cTBa. ITO TpebOBaHMe PACHPOCTPAHSIETCS U HA HATOrOBO-IIpaBOBoe peryinposanue. Cr. 6
. 1 sampelaeT CTaBUTD JIMI], HAXOASIIINXCS B Opake, B HAJIOTOBO-IIPABOBOM OTHOIIEHNN B
XyJjlIee TOIOXKeHIe, YeM JINLI, He HaXOMsIMXCst B 6pake®. B paMmkax mpuHIumna cy6beKTUBHO-
TO HETTO-HAJIOTO0O/IOXKEHISI HA OCHOBAHUM CT. 6 I1. 1 KOHCTUTYLMY [/Is1 OIIpefieieHust Halora,
HOJJIE)KAIETO B3VMAHIO, JO/DKHBI TAK)XKE YIUTHIBATHCS PACXOJ[bI HATOTOILIATE/IBIIMKA HA CO-
[lep>KaHue CeMbI VI MHBIX JIULI, HAXONSIINXCS Ha ero VDKAMBEHNY, TaK KaK JaHHbIE CPefcTBa
TaK)Ke He HaXO[ATCS B €r0 CBOOOIHOM PaciopsmKeHnmn ™.

Pacxoppl HAaJIOTOIUIATE/IbIIMKA Ha COep>KaHMe U OOyUeHIe CBOVX [leTeil YMEHBIIAIOT B
ompeneneHHOM pasmepe (HeM. Kinderfreibetrag — Heobaraemas HaJIoroM CyMMa PacxofioB Ha
comepkaHme pebeHKa) MOfIeXAit HaToroobmoxxerno goxon®. Hanorommarensuukn, He
o6/1ajaoliie IIOCTOSIHHBIM JOXO[OM, JOXOJ KOTOPBIX MEHBbIIe YCTAaHOBIEHHOTO IIPOXXUTOY-
HOTO MUHMMYMa, KOTOPbIE He MOTIYT B IIOJIHOM OObeMe MCIIONIb30BaTh YCTAHOBICHHYIO CYM-
My Ha cofiep)KaHMe pebeHKa, II0Ty4aloT feTckoe nocobue (HeM. Kindergeld), BpimmaunsaeMoe
eXeMeCAIHO I He 3aBUCsIIIlee OT pasMepa OCHOBHOTO Hoxofa.

Ha ocHOBaHNUM KOHCTUTYLMOHHOI HOPMBI O 3aliuTe Opaka 1 CeMbl JIMII0, COCTOSIEe B
6pake, He MOXET CTABUTHCS B HA/IOTOBO-IIPABOBOM OTHOIIEHIH B XY/ILIVE YCTIOBUS UCXOS U3
TOTO, YTO TOJIKO OFVH CYIIPYT 3aHNMAETCsI OIUIAYMBAEMOI TPYAOBOIL [eATEbHOCTBIO, A IPY-
Ol BefleT JOMAIIHEee XO35IICTBO, KaK IIPeIyCMOTPEHO B TPAJULIMOHHBIX OPauHbIX OTHOILIE-
HISIX. 3aKOH O IOIOXOHOM HAJIOTe OCTaBJIsfeT HAJIOTOIUIATE/IbIINKAM, COCTOSAIUM B OpaKe,
BO3MOYXHOCTD IPYMEHEHVsI €IIHOTO HAaJIOr000/I0KeHMs Cynpyxeckux map (Hem. Ehegatten-
Splittling)*. 9Ta BO3MOXXHOCTDb O3HAYAET, YTO JJOXOABI 00OUX CYIIPYrOB CyMMMPYIOTCS, U CY-
Ipy)KecKasi [apa pacCMaTPUBAETCS KAK OVH-efUHCTBEHHBII Haloromarenpiuk. [lomyns-
Iasicsi CyMMa OOIIeTo JOXOfa CYIPYIOB IIPK pacdeTe CYMMbI IIOZOXOZHOTO HAJIOTa [eINTCS
Ha JIBa, OIIpe/e/IeHHBIIT TAKM 00pa3oM pa3Mep IIOZOXOLHOT0 HajIora yABanBaeTcs. B zaHHoM
CITy4yae HaJjIoroBas Harpyska BCEICTBIUE IEVICTBYIOLIE B [epMaHuy IPOrpecCUBHONM HIKaIbI

4§ 32a Abs. 1 des Einkommensteuergesetzes.

" Birk D., Desens M., Tappe H. Op. cit. Rn. 199; Tipke K., Lang J. Op. cit. § 3 Rn. 162.
4 Tbidem.

4§ 32 des Einkommensteuergesetzes.

44

§ 62 bis § 78 des Einkommensteuergesetzes.

4§ 26, 26b, 32a Abs. 5 des Einkommensteuergesetzes.
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HAJIOT0006/I0XKEHNsT TIO/TYJaeTCsT 3HAYNTEIbHO MEHBbIIIelT, YeM e/ Obl paboTaromit 1 Hepa-
6orarouuit cynpyru obaramucs 6s1 Hajoramu o orgensHoctin®. Eciu, ofHako, o6a cympyra
TPYAOYCTPOEHBI I TIOTYYAI0T NPUOINSUTENBHO OAMHAKOBYIO 3apabOTHYIO IIATY, TO CUCTEMA
€OVHOTO HAaJIOr000/I0KEeH S TIOUTH He JaeT M NPpEeNMyIeCcTB.

2. Pewenue ®KC om 7.05.2013 no deny o npumereHuu npasuna o eOUHomMm no00xo0HOM
HA1020006710)eHUL K 00HONONbIM Opakam

Jlonroe Bpemsi CIIOPHBIM OCTAaBAJICsI BOIIPOC, OOsI3bIBAET /I 3aKOHOAaTeswst CT. 6 m. 1 Oc-
HOBHOIO 3aKoHa He JOITyCKaTb JVICKPMMMHALINN COCTOAINX B 6pa1<e HaJIOTOIVIaTE/IbINVIKOB,
VUYL Ha 9TOI HOpPMe [JO/DKHO OCHOBBIBATHCsI IIPVUBIJIETMPOBAHHOE HOJIOXKEHIE Opaka 110 OT-
HOIICHUIO K IPYTMM IIPefyCMOTPEHHBIM 3aKOHOM (OopMaM COBMeCTHOM >km3Hu". B pamxax
9TOM AUCKyCCUM peydb 1jiIa B OCHOBHOM O COOTHOILIEHNN Ha/TOIOBbIX I‘apaHTI/IﬁI, ITIOJIOKE€HHBIX
TPAfULIMOHHOMY OpaKy U OffHOIIOIBIM TPKHAHCKMM IApTHEPCTBaM. B 3akoHOpaTe/nbcTBe
Tepmanmm ¢ 2001 . mpeycMOTPEHO MPaBO /NI OHOTO II0/Ia 3aK/II0YaTh TaK Ha3bIBaeMbIe 3a-
perucTpupoBaHHbIe IPaXAaHCKIe mapTHepcTBa (Eingetragene Lebenspartnerschaft), kotopsie,
IIpeXX€ BCETO B YaCTHOIIPAaBOBOM OTHOIIIEHN, BO MHOTOM ITPVPABHEHBI C TEX IIOP K TpAaNIIN-
oHHbIM Opakam*. B T0 >Ke BpeMsi B OTHOILIEHNI HA/IOTOO0/I0XKEH ST OHOIIOJIBIM ITAPTHEPCTBAM
[O/IrO€e BpeMsi He IIOJIaTa/IoCh TAKMX TAPAHTIIL, KOTOPBIMIL [O/Ib30BAIICh CYIIPYIN B TPajgu-
LMOHHOM Opake (IIpeX/ie BCEro aTo Kacajaoch eIIHOTO IIOJJ0X0HOTO HaJIOro061oKe )™,

B pemmennu ot 7.05.2013 ®KC npusHai Takoe IOJIOXKeHUe He COOTBETCTBYOLIM Tpeo-
BaHVAM CT. 3 1. 1 OcHoBHOrO 3akona™. ITo MHenuro Cyna, HopMa CT. 6 II. 1, 3ammaromas
OpaK 1 CeMbIO, He MOXET ICIIO/Ib30BATHCS B KAYeCTBE OCHOBAHNS JUCKPUMIHALIUI TPAXK/AH-
CKUIX ITAPTHEPCTB. CMbICT f.[aHHOﬁI HOPMBI, 110 MHEHNIO Cyna, B TOM, ‘ITO6bI IIOCTaBUTDb B IpN-
BIIETMPOBAHHOE IOJIOXKEeHVE OpaK 10 OTHOILIEHNIO K APYrUM (GopMaM COBMECTHOI XKI3HI,
KOTOpBIE II0 CBOEMY COfIEP>KaHMIO U IIE/IN CYIeCTBEHHO OTIMYAIOTCS OT TPAAUIIMOHHOrO 6pa-
ka. OffHOIIO/I0€e IPaXK/JAHCKOE TAPTHEPCTBO 110 CBOEN CYIIHOCTY O/IM3KO K MHCTUTYTY Opaka:
U1 TO, ¥ APYTOe ABJIAITCA JJIUTEIbHOI M YCTOYMBOY (HOPMOIL COBMECTHOI KVM3HI; COTepxKa-
Te/IbHBIX Pas/IMuuil MeXXIy 3TuMM popMaMit BecbMa Majio®!. DTo KacaeTcsA B IIePBYIO OYepenib

6§ 32a Abs. 1 des Einkommensteuergesetzes.

4 3ampeT NPUBIIETMPOBAHHOTO MONMOKeHNst orcranBaoT: Braun J. Gleichgeschlechtliche Partnerschaft
und Ehe. Reflexionen tiber den Sinn einer tiberkommenen Institution // ZRP 2001. 14 (18); Burgi M. Schitzt
das Grundgesetz die Ehe vor der Konkurrenz anderer Lebensgemeinschaften? / Der Staat 2000. 487 (501 f.);
Campenhausen A. Verfassungsgarantie und sozialer Wandel // VVDStRL 45 (1987). 7 (20 f.); Dietlein J. Der
Schutz nichtehelicher Lebensgemeinschaften in den Verfassungen und Verfassungsentwiirfen der neuen
Bundeslinder — Zu den bundesverfassungsrechtlichen Grenzen landesstaatlicher Grundrechtssetzung // DtZ
1993. 136 (140 f.); Kirchhof D. Ehe und Familie als Grundlage einer freiheitlichen Gesellschaft. Stimmen der
Zeit 1999. 507 (508); Krings G. Die ,.eingetragene Lebenspartnerschaft” fiir gleichgeschlechtliche Paare — Der
Gesetzgeber zwischen Schutzabstandsgebot und Gleichheitssatz // ZRP 2000. 409 (411); Merten D. Eheliche
und nichteheliche Lebensgemeinschaften unter dem Grundgesetz / Freiheit und Eigentum. Festschrift fiir
Walter Leisner, 1999. 615 (631); Pauly W. Sperrwirkungen des verfasssungsrechtlichen Ehebegriffs // NJW
1997. 1955 (1956); Scholz R., Uhle A. ,Eingetragene Lebenspartnerschaft® und Grundgesetz. NJW 2001 // NJW
2001. 393 (397 {.). 3anpeT NpUBMIErMPOBAHHOrO NONOKeHus orpuiatot: Beck V. Gleichstellung durch Offnung
der Ehe // FPR 2010. 220 (225 f.); Stiiber S. Vom Gebot, die Ehe zu fordern // FPR 2006. 117 (118).

% Gesetz tiber die eingetragene Lebenspartnerschaft vom 16. Februar 2001, BGBL. I 2001, 266.

4 Opuomosnble Gpaky, MOTHOCTBIO NPUpPABHEHHBIE B IIPABOBOM OTHOLIEHMN K TPafUI{IOHHBIM, ObIIN
neranu3oBaHbl B lepMaHum Ha ocHoBaHMM 3akoHa, npuHAToro bynpecrarom 30 mioHsa 2017 T., KOTOPbI
BCTynmuI B cunty 1 oxtsi6ps 2017 1. (npum. nep.).

%0 BVerfG, Beschluss vom 7. Mai 2013 — 2 BvR 909/06, NJW 2013, 2257.
51 BVerfG, Beschluss vom 7. Mai 2013 — 2 BvR 909/06, NJW 2013, 2257, Rn. 90.
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o6beMa B3aMMHBIX IIpaB 11 00s13aHHOCTeIt. TakuM 06pas3om, o MHEHIIO CY/a, A/Is OTKa3a map-
THEPCTBAM B PaBHBIX C 6pa1<0M HaJIOTOBBIX I'apaHTUAX HE 6bUIO OOJIDKHBIX OCHOBaHUIA.

Ha ocHoBanum sroro KOHCTI/ITYHI/IOHHBIe CyHbI/I IIpU3HAIN HeKOHCTI/ITyHI/IOHHbIMI/I I10-
NoKeHMsT 3aKOHA O HAJIOTe Ha JJOXOABI U MPU3BA/ 3aKOHOAATE/IsI IPUBECTU PeTyIMpOBaHNUe
B 97011 chepe B coorBercTBMe ¢ OCHOBHBIM 3aKoHOM. B 2013 1. B 3aKOH 6bUIM BHECEHBI He-
O6XOHI/IMBI€ M3MEHEHNS, U TPaXKOaHEe, COCTOAIINE B ONHOIIONDBIX IMAPTHEPCTBAX, HOIIy‘H/UH/I
BO3MOYXHOCTD VICIIO/IB30BATh CUCTEMY €AVHOTO IOfJOXO/fHOTO HAJIOro06/I0XeHsI HapaBHe C
CyIpyraMu B TpaiULIIOHHOM Opake’”.

MpaBo cCOOCTBEHHOCTN B COOTBETCTBUU
c cT. 14 n. 1 OcHoBHOro 3akoHa

Cormacuo nocneganm pernennsiv PKC, B3uMaHIe HA/IOTOB SB/IAETCS TAKKe 0OpeMeHe -
€M i1 IIpaBa COOCTBEHHOCTH, 3aKpeIIEHHOro B CT. 14 1. 1 KOHCTI/ITYLU/II/I, €CJIM HaJIoTaMM 00-
maraetcst npuobpeTeHe COOCTBEHHOCTI® . DTO OTHOCUTCS KO BCeM MPSIMbIM HamoraM. Takue
HAJIOTYI CBSI3aHbI C BELIHBIMI U 00513aTe/IbCTBEHHBIM IIPABaMM, HTOCTYII K KOTOPBIM MMeJ Ha-
JIOTOIUIATE/IBINYK B TeKyIleM (PHAHCOBOM TOLY, i COOTHOCSTCS TAKMM 00pa3oM € IIpaBaMiL I
rapaHTUsAMHI, HAXO[ALIMMUCS IIOR 3a1nToii cT. 14 1. 1 OcHoBHOrO 3akoHa™.

B teuenne gonroro nepuopa Bropoit Cenar ®KC, ncxons u3 nNpuHIUIA 3al[UTEI IpaBa
COOCTBEHHOCTH, CTOSI Ha MO3NIUM HEOOXORMMOCTY YCTAHOBJIEHMs Ipefea Haorooomo-
skeHM:A. OHUM U3 CTOPOHHMKOB JAHHOI MJeN ABJAICA TOITALIHMIL CyAba Broporo Cenata
mpodeccop I1. Kupxxod, sBrsromumiics B HacTos1ee BpeMst mpodeccopoM HaoroBOro Ipa-
Ba B orcraBKe leiienbbeprckoro yunBepcutera. OH IpUAep)KMBAICS MHEHNS, YTO U3 TPAK-
TOBKH CT. 14 11. 2 KoHCTUTY1IMM TIpONCTEKaeT mpefes Hamoroobmoxenus rpaxaat. CormacHo
YKa3aHHOII HOpMe, COOCTBEHHOCTb KaXK[JOr0 IPaXK/fAHMHA TO/DKHA OBITb 8 pAHOLl CtneneHu
VCIIO/Ib30BaHA KaK 1 €r0 COOCTBEHHBIX HYXXH, TaK M /I CIYXObl 06lecTBeHHOMY 671a-
ry>°. Vlcxopst U3 TOT0, ITO UCIIO/Ib30BaHME COOCTBEHHOCTI JO/KHO CITYXXIUTh MAKHE 6 PABHOTE
cmenenu u obmemy 6mary, I1. Kupxxod femaer BbIBOJ, 4TO FOCYAAPCTBO BIPaBe OTIYXK/AATh B
BIJIe HAJIOTOB y I'PaKAaHIHA MaKCUMYM IIOJIOBYHY €T0 JOXOHOB™.

Opnaxo B pemennn ot 18.01.2006 Bropoit Cenatr ®PKC oTkasazcs OT JaHHON IPaBOBOIt
nosunuu”. B mere, mo KOTOpOMy 6bIIO BBIHECEHO COOTBETCTBYIOLeE pelleHNe, Ha/OrOIIa-
TeJIBIINK OEe3yCIeNIHO MBITAJICS 00XKAa/I0BAaTh B (PMHAHCOBOM Cy/ie HAJIOTOBOE YBEOM/IEHNE, B
KOTOPOM CYMMa IIOf{OXO/JHOTO HA/IOTa I HAJIOTa Ha IPUOBIIb OPraHM3aLNil BKYIIE COCTABIIN
60% I0/Ty4eHHOTO MM B (pMHAHCOBOM IOy Hoxofa (B coBOKymnHoCTH 6omee 300 ThIC. €BPO).
IMocnenyromast >kamo6a JAHHOTO HA/IOTOIUIATENbIINKA, HogaHHas B OKC, 6s11a ocTasieHa mo-
cnegHuM 6e3 YIOBIe TBOPEHNMS.

Cr. 14 1. 1 3ammiaeT mpaBo TpaXkaHNHA MCIOMTb30BaTh CBOK COOCTBEHHOCTD B TIMIHBIX
Hensax. B to ke Bpems cT. 14 1. 2 ycTaHaBIMBAeT, YTO COOCTBEHHOCTb JO/DKHA CIYXKUTh I
Bceobutemy Orary. Kak nocranosun Bropoit Cenatr ®KC B I THPOBaHHOM BBIIIIE PEIIEHUN OT

52§ 2 Abs. 8 des Einkommensteuergesetzes.
5 BVerfG, Beschluss vom 18. Januar 2006 — 2 BvR 2194/99, BVerfGE 115, 97 (111).
3 BVerfG, Beschluss vom 18. Januar 2006 — 2 BvR 2194/99, BVerfGE 115, 97 (111 £.).
> Kirchhof P. Verfassungsrechtliche und steuersystematische Grundlagen der Einkommensteuerrecht //
DStJG 24 (2001)/ 9 (16); Kirchhof P. Handbuch des Staatsrechts, Band V. 3. Auflage 2007. § 118 Rn. 126 f.

¢ BVerfG, Beschluss vom 22. Juni 1995 — 2 BvL 37/91, BVerfGE 93, 121 (138).

57 BVerfG, Beschluss vom 18. Januar 2006 — 2 BvR 2194/99, BVerfGE 115, 97
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18.01.2006, OTK/IOHSAACDH OT CBOEIT IIPeXHEI ITO3NINN, 13 TTOJIoKeHM 1 CT. 14 OCHOBHOTO 3aK0-
Ha He CTIeAyeT, YTO FOCYAaPCTBO IMEET IPABO OTIYXK/ATh B BIJIe HATIOTOB He G0JIee IO/TOBIHBI
COBOKYITHOTO [IOXOfa PaXKJAAaHMHA. YKa3aHHAs HOPMa TpebyeT JMINb OT 3aKOHOAATEIIS [P
yCTaHOB}IeHI/II/I HaJ/JIOTOB y‘-II/ITI)IBaTI) 6anch Me>1<11y I/IH,IH/IBI/I}IyaIIbeIMI/I HpaBaMI/I CO6CTB€H-
HIKa 11 0011ecTBeHHOI (yHKIMel cobcTBeHHOCTH. [Ipu 9TOM CBO6OAA YCMOTPEHNsT 3aKOHO-
JaTesd BecbMa BelMKa. [JOIDKHO OBITb TOJIBKO TapaHTUPOBAHO, YTO Y HAJIOTOIUIATE/IbIINKA
[IOC/Te MCTIOJTHEHMSI BCEX HAIOTOBBIX 00SI3aTE/IbCTB OCTAHETCS B CBOOOHOM PACIIOPSKEHNN
3HAUYUTE/IbHAA 4aCTb HOIIy‘IeHHbIX M B pesyanaTe 9KOHOMIYECKOM neATe/IbHOCTU CpeIICTB.

YpoBeHb peannsannuy SAHHOTO MEXaHMU3Ma LeJIMKOM M IIOIHOCTBIO 3aBUCUT OT pasMepa
noxopoB. ITpu BbICOKMX ITOKa3aTe/sAX JOXO/A B PACIIOPSYKEHU HAJIOTOIUIATE/IbIIKA OCTAeTCS
3HA4YMTE/TbHAA YaCTh CPEMICTB TaK JKe B CIIy4ae C BBICOKOI HAaJIOTOBOJ CTaBKOI. B cBA3M ¢ aTuM
IPY TIOJIEXKAIIeM HaTOroo6IoKeH o Koxofe B 300 ThIC. €BPO B TOJI Ia)Ke IPOL[eHTHAS CTaBKa
60% siBysinach, mo mueHuio ®KC, copasmepHoir™.

CBo6opa aeiicTBuii B COOTBETCTBUM
co cT. 2 n. 1 OCHOBHOro 3aKkoHa

1. 3nauenue c60600vi Oeiicmeuii 6 HAI02060M npaee

Kak u g5 Bcex 3aKOHOB, JyIs1 HAJIOTOBOTO 3aKOHOJATE/IbCTBA SIB/IAIOTCS O0sI3bIBAIOIIIMIL
nornokeHu cT. 20 1. 3 OCHOBHOTO 3aKOHA, YCTaHAB/IMBAIOMIMe IPUHIUII IPABOBOTO TOCYHAp-
cTBa. B coOTBETCTBMM C 3TOJ HOPMOJI 3aKOHOJATEILCTBO TOMYMHEHO KOHCTUTYLIMIOHHOMY I10-
PAAKY,  UCIIONIHUTE/IbHAS U CyfieOHasT BIACTY IIOAYMHEHBI 3aKOHOAATeNbCTBY. V3 TpeboBaHmit
ykasanHou cTaTby PefepanbHblit Koncturynyonssiit Cyzi BbIBOAUT IPMHLIMI 3aKOHHOCTH Ha-
JIOr0006/I0KeH NI, IPVMHIINII IIPABOBOIT ONIPEIe/IeHHOCTI I 3aIIpeT 0OPATHOIT CIIBI 3aKOHA.

Crporo roBopsi, B OTHOLIEHNY YKA3aHHBIX IIPUHIUIIOB PeYb UAET O COBEPIIEHHO 00beK-
TUBHBIX TPeOOBAHIISIX, KOTOPbIE JO/DKHBI COOMIONATD B CBOEIT AEATEIbHOCTHU TOCYAAPCTBEHHBIE
oprausl. VccenyeMble IPUHIUITBL OCHOBBIBAIOTCSI HA ONPEe/IeHHBIX CyObeKTUBHBIX IIpaBax
rpaxpan®. B to xxe Bpemst @PKC BbifiensieT paBo TpaXkAaHIHA Ha COOMIOfeHe TOCYAAPCTBOM
[IPYHIINIOB, 3apUKCUPOBAHHBIX B CT. 20 . 3 OCHOBHOTrO 3aKOHA, ICXOMs 13 IIPUHINIIA CBOOO-
nbl peitctusA (HeM. allgemeine Handlungsfreiheit), sakperuienHoro B cT. 2 1. 1 Koncturynmu®.
CoracHO JaHHOII HOpMe, KaXX/bIil MHAVMBUJ, MMeET MPaBO Ha CBOOOTHOE BBIPAXKEHIE CBOEN
JIMYHOCTH, €CTIM TOJIBKO 9TO He 3aTParuBaeT Ipas APYTUX /NI, X He IIPOTUBOPEYNT 3aKOHHOMY
MOPAMIKY ¥ IIPMHIIMIIAM MOP/IJ ¥ HpaBCTBeHHOCTH. VI3 aToro nonoxxenns PKC genaet BbIBOf,
YTO IPXIAHVH He JO/DKeH IIPUHMIMATD Te IeJICTBYA TOCYHapCTBa B HAJIOTOBOI! cepe, KOTOpble
He COOTBETCTBYIOT OOLINM IIPUHIINIIAM, 3aKpeIUIeHHbIM B CT. 20 1. 3 OCHOBHOTrO 3aKOHa.

2. [Ipunyun 3aKkoHHOCMU HATI020006710)CeHUS

B coorBercTBum co ct. 20 1. 3 KoHCTUTY1L[MY, UCTIONHUTE/IbHAA BIACTb U IPABOCYIME CBA-
3aHbI HOpMaMM 3aKOHA. K MCIIO/THUTE/IbHOI B/IaCTM OTHOCATCS ¥ HAJIOTOBbIE OPTaHbl, B 0CO-
GenHocTn GuHaHCOBbIE CIYXObI (HeM. Finanzamt). Ha ocHOBaHMM Ha3BaHHON KOHCTUTYLIU-
OHHOJT HOPMBI (POPMYIMPYETCs IIPUHINII 3aKOHHOCTI HA/IOTO0O/IOXKeHNsI: T060e HaloroBoe
obpeMeHeHIe B OTHOLIEHNH I'PAXK/AH JO/DKHO VIMETh B KaueCTBe OCHOBBI IIPUHITBII Map/a-

8 BVerfG, Beschluss vom 18. Januar 2006 — 2 BvR 2194/99, BVerfGE 115, 97 (114 f.).

¥ BVerfG, Beschluss vom 25. September 1992 — 2 BvL 5/91, BVerfGE 87, 153 (169); Birk D., Desens M.,
Tappe H. Op. cit. Rn. 172.

% BVerfG, Entscheidung vom 24. Juli 1957 — 1 BvL 23/52, BVerfGE 7, 89 (92); BVerfG, Beschluss vom 18.
Januar 2006 — 2 BvR 2194/99, BVerfGE 115, 97 (108).
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MmeHTOM (ByHpectarom) 3akon®'. Ec/iu Ha/loromaTe/IbIUKy IpefbsABIIeH K yIUIaTe HaJIoL, He
OCHOBaHHBIII Ha JeJICTBYIOLEM 3aKOHe, OH BIIpaBe 00>Ka/IoBaTh YBeOM/ICHN)E B (PMHAHCOBOII
cmyx6e, a Ipy OTKIOHeHNN Xanobsl — o6parutbest B PKC.

Ecmn xaxoe-m60 IpaBOOTHOIIEHNE He YPEryIMpoBaHO NPsSMO HOPMaMy HAJOrOBOTO
IIpaBa, HO MIMEIOTCSA HOPMBI, PeTy/IpYIoliye CXOfHOe IPaBOOTHOLIEHE, BO3HIKAET BOIIPOC:
MOYKET JIM IIPUMEHSATHCS HaJIOTOBOE 3aKOHOJATENbCTBO 110 aHAIOTMI MJIM 3TO MCK/IIOYEHO Ha
OCHOBAaHUN HPI/IHHI/IHa 3aKOHHOCTHU Ha}IOFOO6IIO)KeHI/[}I. HO O6IH€MY HpaBI/UIy, HpI/IMeHeHI/Ie
HaJIOTOBOI'O 3aKOHOJJaTe/IbCTBA II0 aHAJIOTUY, CBA3aHHOE C yXyALIEHMeM IOJIOXeHMs HaJo-
TOIIATE/IbINVIKA, He floyckaeTca®. DenepanbHblil GUHAHCOBBIN CYJ HOIyCKaeT IpUMeHeHVe
HaJIOTOBOT'O 3aKOHOJATE/IbCTBA 10 aHAJIOTMM He B II0/Ib3y HaJIOTOIUIATe/IbIINKA TOIBKO B BUJE
VCK/IIOYEHV — eC/IM OYeBUJIHO, YTO 3aKOHOJIATe/Ib 110 CMBICTY U LIe/IM TOIKYeMOJ HOPMBI
VIMeTI B BUY ¥ TaKO€ IIPABOOTHOLIEHNE, C KOTOPBIM MMeeT [1e/I0 CYJ IIPU PACCMOTPEHNN JaH-
HOTO CIIOPHOTO BOmpoca®.

3. Ipunyun npaeosoii onpedeneHHocmu U ACHOCHU NPABOBOLi HOPMDL

Taxoke 13 IpMHIUIA IPAaBOBOTO IOCYAAPCTBA MCXOAUT IPUHIUI IIPABOBOI OIIpeNe/eH-
HOCTH. 3aKOH, COfIeprKalllyii HOPMbI HaJIOTOBOTO IIPaBa, HO/DKEH OBbITh IO CBOEMY COfiepKa-
HIIO, IIe/IN, HpenMeTy n C(bepe HpI/IMeHeHI/I}I HAaCTO/IbKO ACHbIM, tITO6bI HAJIOTOIZIATE/IbINVIK Ha
OCHOBAHUM €rO0 TEKCTa MOI' COCTaBUTb OOHO3HAYHOEC IIOHATIE, CHCHYIOT /I I B KAKOM 06$eMe
IUL Hero 00s3aHHOCTH YIUIAThI HAJIOTOB B COOTBETCTBMUM C 3TUM 3akoHoM®. Haorommarenn-
I[VUK JO/DKEH MMETb JaHHBIE O HAJIOTOBOM 0OpeMeHeHN N, KOTOPOe eMY IPECTOUT HECTH C TeM,
9TOOBI BBIJIENNTD CPELCTBA, HEOOXOMMBIE /IS BBITIOTHEHS BeX mmarexert. C 9TOi Lebio 3a-
KOHOJJaTeIIb HO/DKEeH (POpMy/IMpOBaTh Ha/IOTOBO-IIPaBOBbIe HOPMbI MaKCUMAJIbHO SICHO, TOYHO
u ogHO3HauYHO®. Ha cobmofieHne IpMHIUIIA TPaBOBOJ OIIPENEIeHHOCTU IPKJaHNH TaKXKe
uMeeT CyOBEeKTUBHOE IIPaBO, KOTOPOE BBITEKAET M3 MPUHIINIIA CBOOOABI JETICTBIIL.

DepepanbHbI PUHAHCOBBIN CYA lepMaHuy 0OHAPYXWI IIPOTHBOpeUNe IIPUHIUITY Hpa-
BOBOII OIIPEIENIEHHOCTH, B YaCTHOCTIA, B CT. 3 1. 2 3aKOHA O TIOIOXOJHOM HAJIOTe B PEeAKIINNI
IIOCTIeIHETO, KoTopasd AelicTBoBasa 1o 2003 r.% CMBICT 9TOI HOPMBI OBUI B YCTAHOBJICHNN
MUHNMAJIBHOTO HaTIOI‘OO6IIO)KeHI/IH BBICOKMX IOOXOOOB HyTeM OI‘paHI/I‘IeHI/IH B3anMoO3a4deTra
IOXOJ0B M PACcXOfOB pasHbIX TUIOB. IIo MHEeHVIO (MHAHCOBBIX CyHell, JaHHOE IIOIOXKEHVe
BCJIE[ICTBIIE HEYETKOIN U IIPOTUBOPEUNBOIL HGOPMYTUPOBKY 1 HECCUCTEMHOCTH €r0 CTPYKTY-

o0 BVerfG, Urteil vom 24. Januar 1962 — 1 BvR 232/60, BVerfGE 13, 318 (328); BVerfG, Urteil vom 5.
November 2014 — 1 BvF 3/11, BVerfGE 137, 350, Rn. 33; Birk D., Desens M., Tappe H. Op. cit. Rn. 172;
Fehrenbacher O. Op. cit. § 1 Rn. 7.

2 BVerfG, Urteil vom 24. Januar 1962 — 1 BvR 332/60, BVerfGE 13, 318 (328 f.); BVerfG, Beschluss vom
30. Januar 1985 — 1 BvR 279/83, NJW 1985, 1891; BFH, Urteil vom 26. Januar 1977 — VIII R 109/75, BStBI. 11
1977, 283 (287); BFH, Urteil vom 18. Februar 1977 — VI R 177/75, BStBI. 11 1977, 524 (525); BFH, Urteil vom
26. April 1978 — I R 97/76, BStBL. II 1978, 628 (630).

% BFH, Urteil vom 20. Oktober 1983 — IV R 175/79, BStBL II 1984, 221 (224); BFH, Urteil vom 24. Mirz
1992 — VII R 39/91, BStBL. I1 1992, 956 (957); BFH, Urteil vom 25. Februar 1997 — VII R 15/96, BStBL. I1 1998, 2 (6).

% BVerfG, Urteil vom 14. Dezember 1965 — 1 BvR 571/60, BVerfGE 19, 253 (267); BVerfG, Beschluss vom
28. Februar 1973 — 2 BvL 19/70, BVerfGE 34, 348 (365); BVerfG, Beschluss vom 12. Oktober 1978 — 2 BvR
154/74, BVerfGE 49, 343 (362); BVerfG, Beschluss vom 23. Oktober 1986 — 2 BvL 7/84, BVerfGE 73, 388 (400);
BVerfG, Beschluss vom 17. Juli 2003 — 2 BvL 1/99, BVerfGE 108, 186 (235); BFH, Beschluss vom 6. September
2006 — XI R 26/04, BStBL. I1 2007, 167 (169).

% BVerfG, Beschluss vom 10. Oktober 1961 — 2 BvL 1/59, BVerfGE 13, 153 (160); BVerfG, Beschluss vom
10. November 1998 — 2 BvR 1057/91, BVerfGE 99, 216 (243); BVerfG, Beschluss vom 11. August 2008 — 2 BvL
5/03, BVerfGK 14, 135 (143).

6 Urteil vom 6. September 2006 — XI R 26/04, BStBL. II 2007, 167 (169 ft.).
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ppI 6b1710 TPYAHO IIOHMMATDh JaXKe CIenMaancTaM, 9TO IIPOTMBOPEINIO NPUHINITY ACHOCTU
HpaBOBOf;[ HOPMBI 1, CJIENOBATE/NbHO, HE ABIATIOCH KOHCTUTYIVIOHHDIM.

4. 3anpem o6pammoii cunvl 3aKoHa

V3 mpuHnyma npasosoro rocygapcrsa PKC Taxoke BbIBET TaK HA3bIBAEMBINl «IIPMHLIINII
obecriedeHnst [OBepysi»®. B MpaBOBOM roCyfapcTBe IPaXKJAHUH JO/DKEH ObITh YBEPEH, UTO
KOHCTUTYO VA U f_[eﬁCTByIOIlU/Ie 3aKOHbI CO6HIOT_[3.IOTC$[ rocymapCTBEHHbBIMI MHCTUTYTaMU.
HpaBOBoe perynmpoBanne MOXET OBITH M3MEHEHO TOIBKO 3aKOHOM, IIPMHATBIM HaIIeXa-
muM 06pasoM 3aKOHOZATEeNbHBIM OpraHoM. C IPUHIUIIOM 00eCIedeHNsT JOBepIsi HECOBMe-
CTUMO, K IIPUMEPY, ITIOJIOKEHME, KOIJa MEXaHV3M ITPMMEHEHNA IIpaBa M3MEHAETCA, HECMOTP:
Ha TO, ITO [IeIICTBYIOLIIE 3aKOHBI OCTAIOTCS MPeXXHNMM. Tak)Ke HECOBMECTMMA C YKa3aHHBIM
IPUHIUIIOM CUTYAIysi, KOTLA IIPAaBOOTHOIIEHIE, CYIeCTBOBABIIEE K OIPENe/IEHHOMY MO-
MEHTY BpeMeHM, ObIIO OABEP)KEHO U3MEHEHISIM B CBSI3M C 0OPATHOII CM/ION HOBOTO 3aKOHA.
V3 mpuHIuIa MpaBOBOrO rOCYAApPCTBA CIeAyeT IPMHIINII 3alpeTa OOPATHON CIUIbI 3aKOHA
KaK 0COO0BIIT Caydait mprHInIa obecriedenns foseprs®. ITo obieMy mpaBnty 3aKOH He MO-
XKET PeryINpoBaTh APYTUM 00pa3oM IIPaBOOTHOIIEHIE, KOTOPOE MMEJIO MECTO B IIPOLIIOM I
K HACTOSIIIEMY MOMEHTY 3aBEpIIN/IOCE.

STO IMPMMEHMMO I K HaJIOTOBOMY 3aKOHO/ATE/IbCTBY. EC/IN B TeUeHNe Onpefe/ieHHOro me-
proza (puHaHCOBOrO rofia) HaJIOTOIUIATE/IBIINK B COOTBETCTBIN C [e/ICTBYIOINM 3aKOHOJA-
TE€IbCTBOM HE MIMEJI HAJIOTOBBIX O6H3aTeHbCTB, TO ITO UCTCYECHUU NAHHOTO (b]/IHaHCOBOI‘O roma
3aKOHOJATE€/IbCTBO HE MOJXKET 6bITb V3MEHEHO B CTOPOHY OTATOLIEHNA HAJIOTOBBIX OTHOIIE-
HUIT TyTeM [0OaB/IeHNsT HOBBIX 00513aTe/IbCTB K YK€ 3aBepIIEHHOMY (IHAHCOBOMY IIEpIO-
1y®. 910 mpuBesno OBl K CUTYALUY, IIPY KOTOPOII HA/IOTOIIATe/IbIUK, YBePEHHBII B 3apaHee
OIIpefie/IeHHBIX PABUIAX HAMOTOOOIOKEHNSI, TEPIIUT CYIIeCTBEHHbIE YOBITKM B CBA3K C He-
O6XOI[I/IMOCTI)IO BBITIATHI TOIIO/THUTEIPHBIX MaT€PUA/IbHbIX CPENCTB.

Ecmn B KOHKPETHOM IIPaBOOTHOUIIEHUN O6OCHOBbIBaeTC$I HeO6XOHI/IMOCTb YIUIaTbl Ha-
JIOTOB Ha OCHOBAHWJ 3aKOHA, KOTOPOMY IpNjaHa obOpaTHas Cuia, TO AaHHOe TpeboBaHMe
[IPOTUBOPEYNT NpUHUNIY obecriedenns gosepusi. CosfaHme Mofo6HOr0 pojia UCKYCCTBEH-
HBIX HAJIOTOBBIX 0053aT€/IbCTB C JCIIONIb30BAHIEM OOPATHOI CHUJIBI 3aKOHA HEJOMYCTUMO I
HECOBMECTMMO C KOHCTUTYUMOHHDBIM IIPMHOUIIOM IIPaBOBOI'O roCcymapcTBa. HPOTI/IB TAaKOro
3aKOHA, a TaKXX€ IIPOTVB OCHOBAHHOI'O HA HEM cyne6H0r0 MM AIMVHNCTPATNUBHOTIO pPEIICHUA
TpaX/aHIH MOXKeT 00paTuThest ¢ skanoboit B GKC.

3aksovyeHue

Ponb 1 3HaueHue OCHOBOIIOJIATAIOIINX IIPAaB Y€10BE€Ka B HEMEIIKOM HAaJIOTOBOM IIpaB€ HE-
3bIO/IEMBI U HEOCIIOPMIMBI. Nx KOHCTUTYIMOHHOE ITPOMCXOXAECHNE HaK/TaAbIBACT Ha 3aKOHO-
faTendad OTPOMHYIO OTBETCTBEHHOCTb B [j€/1€ PALlVIOHAJIbHOTO U IIOBCEMECTHOI'O BHEAPEHNA
OHBIX B pa3/INMIHbIC Cq)epbl HaJIOroBOTO IIpaBa. HeCMOTpH Ha TO, 9TO yKa3aHHbIC ITpaBa ABJIA-

7 BVerfG, Urteil vom 19. Dezember 1961 — 2 BvL 6/59, BVerfGE 13, 261 (271); BVerfG, Beschluss vom 8.
Juni 1977 — 2 BvR 499/74, BVerfGE 45, 142 (168).

% BVerfG, Urteil vom 14. Juli 1981 — 1 BvL 28/77, BVerfGE 57, 361 (391); BVerfG, Beschluss vom 28.
November 1984 — BvR 1157/82, BVerfGE 68, 287 (307); BVerfG, Beschluss vom 21. Juli 2010 — 1 BvR 2530/05,
BVerfGE 126, 369 (391); BVerfG, Beschluss vom 10. Oktober 2012 — 1 BvL 6/07, BVerfGE 132, 302, Rn. 41.

% BVerfG, Beschluss vom 14. Mai 1986 — 2 BvL 2/83, BVerfGE 72, 200 (242 ff.); BVerfG, Beschluss vom 7.
Juli 2010 — 2 BvL 14/02, BVerfGE 127, 1 (16 ff.); BVerfG, Beschluss 10. Oktober 2012 — 1 BvL 6/07, BVerfGE
132, 302, Rn. 41 ff.
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I0TCS 110 CBOENI MaTepuaibHO-IIPaBoBoil popMe 060COONICHHBIMY ¥ He3aBUCUMBIMY APYT OT
IpYyTa, NX IpaKTIIecKoe 3HaYeHIe 3aK/II09aeTcs B 000c067IeHHOM QYHKIMOHAIPHOM XapakK-
Tepe, IPUAAIOIIEM TepPMAHCKOI CUCTeMe HA/Or000I0KeHsI connabhble 4epTel. C yaeToM
maHHOTro (haKTa OCHOBHOI 3ajiaueil 3aKOHOAaTensA B 0603pMMOM OymyieM OyAeT ABIATbCA
[A/IbHelIIas MOIepHU3 AL HAL[MIOHA/IbHOI HAa/IOTOBO CCTEMBI C Y4€TOM COBPEMEHHbIX Be-
SHMIL, @ TAKXKe VIMIUIEMEeHTalVA eBPOIECKIX M MK YHAPOJHBIX IOCTY/IATOB C COOMIONEeHN-
eM 3aKpeIUICHHBIX B HA/IOTOBOM IIpaBe OCHOBOIIO/IATAIONIVX IIPaB Ye/IOBeKa.

ITep. c nem. B.C. be33ybuesa
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lopuanyeckoro o6pasoBaHus.

naBHble 3apayn:

*  CTUMYIMPOBAHNE HAy4HbIX OUCKYCCUI

+  onybsavKoBaHWE MaTepuasnos Nno Hanbonee akTyasbHbIM
BOMpOCam npasa

+ copeiicTene pedopme topuamndeckoro obpasoBaHus,
pas3BuTuNio 06pasoBaTesibHOro NpoLecca, B TOM Ynicne
pa3paboTke HOBbIX 06pa3oBaTesibHbIX KYpCOB

+  yKpenieHue B3aMMoAelncTBma Mmexay y4ebHbIMun
1 Hay4HbIMK noapasaenennammn HAY BLLS

* y4acTue B pacLUMPEHUN COTPYAHNYECTBA POCCUNCKUX
1 3apyBEXHbIX YYEHbIX-IOPUCTOB U NpenoaasaTenemn

+  BOBJIEYEHME MONIOAbIX YHEHbIX U MpenoaaBarenemn
B HaY4YHYIO XM3Hb 1 NPodecCcnoHanbHoe coobLLECTBO

+  OpraHm3aums KpyrblX CTONIOB, KOHDEPEHLNNA, YTEHWI
M UHBIX MEePONPUSATUA

OCHOBHbIE TEMbI:

[MpaBoBas MbICb (MCTOPUSA 1 COBPEMEHHOCTb)

[MopTpeTbl y4EHbIX-IOPUCTOB

Poccuiickoe npaBo: cOCTOsiHME, MEPCNEKTUBDI,

KOMMEHTapumn

CynebHas npakTnka

[MpaBo B COBPEMEHHOM MUpE

Pedopma topnamyeckoro o6pasoBaHuns

Hay4Has Xxn3Hb

LMCKYCCUOHHBIN KNyo

PeueHnsnn
XXypHan paccumTaH Ha npenoaaBaTeneil By30B,
aCnnpaHTOB, HAaYy4YHbIX PAOOTHMKOB, 3KCNEPTHOE COOOLLLECTBO,
NPaKTUKYIOLLMX OPUCTOB, a TaKXe Ha LMPOKWUIA Kpyr
yutatenen, NHTEPECYIOLLMXCH COBPEMEHHbBIM NMPaBOM U €ro
B3aMMOENCTBNEM C SKOHOMUKOM.
«[paBo. )KypHan BeiCLuen WKOosbl 9KOHOMUKN» BKJIKOHEH
B NepeyveHb BeAyLLMX POCCUNCKNX PELLEH3NPYEMbIX
Hay4HbIX XXYPHaNoB 1 U30aHUN, peKOMEeHA0BaHHbIX BeicLuen
aTTecTauMoHHON komuccureit MnuHobpHaykm Poccum onsi
nyGMKaLMmM OCHOBHbIX Hay4YHbIX Pe3ynbTaToB AuccepTauuni
Ha COMCKaHWEe y4EHOW CTENEHM AOKTOPpa 1 KaHauaaTa Hayk
no Hanpaenexuo «l0pucnpyaeHuns».
XXypHan BbIXOAUT pa3 B KBapTas 1 pacnpoCcTpaHsaeTcst
B Poccuu, ctpanax CHI™ n panbHero 3apybexbs.

XKypHan Bxoaut B Russian Science Citation Index (RSCI)
Ha 6ase Web of Science.

JKypHan BKJIlo4eH B criefytolime 6a3bl JaHHbIX:
KnbepneHuHka, HeinOnline, Ulrichsweb, Open J-Gate, Gale



ABTOPAM

TpeboBaHnsa kK opopmneHnIo TeKkcTa cTaTen

MpepcTaBneHHble cTaTbU 00J1XHbl ObITh
OpUIrMHasbHbIMMK, He ONyBNKOBaHHBLIMW pa-
Hee B APYrux nedartHblx napgaHuax. Ctatbu
LOMXHbI OblTb akTyanbHbIMK, 061aaaTb HO-
BU3HOW, COOepXaTb BbIBOAbI MCCenoBa-
HUS, a Takke COOTBETCTBOBaTb YKa3aHHbLIM
HWKe Npasunam opopmnenus. B cnyyae He-
Hagnexatero opopMIeHns CTaTbk OHa Ha-
npaBnsieTcsa aBTopy Ha 4OpPabdoTKy.

CraTbq NpeacTaBNAEeTCS B 9/IEKTPOHHOM
Buae B popmarte Microsoft Word no agpecy:
lawjournal@hse.ru

Anpec pepakummn: 109028, Mockea, b. Tpex-
CBATUTENLCKNIA Nep, 3, od. 113

Pykonucu He Bo3BpaLLatoTCs.

O6bem cTaTbm

O6bem cTateii oo 1 ycn. n.J., peueHanii, 06-
30pOB 3apybexHOro 3akoHoAaTenbcTBa —
no 0,5ycn. n.n.

Mpun Habope TekcTa HeoOXoAUMO UC-
nonb3oBatb WpudT «Times New Roman».
Pasamep wpudTta o9 OCHOBHOMO TeKCTa cTa-
Tenm — 14, cHocok — 11; Hymepauusi CHOCOK
CMoLIHaga, NoCcTpaHnyHas. TekcT neyaraet-
cs 4epes 1,5 nHTepeana.

HasBaHue ctatbu

HaseaHue cTaTby NPMBOAUTCS HA PYCCKOM U
aHMNINCKOM A3blke. 3arnasue JOJIKHO ObiTh
KpaTKMM 1 MHHOPMATUBHbBIM.

CeepneHus 06 aBTopax
CeeneHuns 06 aBTOpax NpMBOOATCS Ha pyc-
CKOM 1 aHMUMCKOM A3bIKaxX:

+ damMunus, nMmsa, OTYECTBO BCEX aBTOPOB
MOJIHOCTbIO

* MOJIHOE Ha3BaHMe OpraHM3aunm — MecTa
paboThl KaXXO0ro aBTopa B UMEHUTENIbHOM
nazexe, ee noJsiHbIN NO4YTOBbIN agpec.

* JAOJDKHOCTb, 3BaHMe, ydeHas CTerneHb Kax-
[0ro aBTopa

* aapec 3neKTPOHHOM MOYTbl AN KaXOoro
aBToOpa

AHHOTaAUMAa

AHHOTaUMsA NPenoCcTaBNsSeTCs Ha PYCCKOM U
aHmuiickomM  a3blkax obbemom 250-300
CIOB.

AHHOTaUMS K cTaTbe J0J1KHA ObITb JIOMMYHOMN
(cnepoBatb NOrMKe onMcaHus Pes3ysbTaToB B

cTarbe), OoTpaxaTb OCHOBHOE COAEpXaHue
(NnpeomerT, uenb, METOA0SI0MIO, BbIBOAbI UC-
cnenoBaHus).

CBepeHus, copepxawjmecs B 3arna-
BUM CTaTbU, HEe [OOJIKHblI NMOBTOPATLECH B
TekcTe aHHoTauun, Cnenyet nsberatb M-
HVX BBOAHbIX Hpas (Hanpumep, «aBTop CTa-
Tb PACCMATPUBAET...»).

UcTopuyeckmne cnpaBKn, eCciiv OHU He
COCTaBNSOT OCHOBHOE COoAepXaHne OOoKy-
MEHTa, OnucaHue paHee OnybIMKOBaHHBIX
paboT 1 06LLEN3BECTHbIE MNOJIOXEHWS, B aH-
HOTaUWW HEe NPUBOAATCS.

KniouyeBblie cnoBa

KntoueBble cnosa NpUBOAATCS HA PYCCKOM U
aHmuiickoM a3bikax. Heobxogumoe konu-
YEeCTBO KJIOYEBbLIX CJIOB  (CNOBOCOYETA-
Huin) — 6-10. KnioyeBble cnoea nnu cnoBo-
coYeTaHus OTAeNSoTCa Opyr OT apyra TOHKOM
C 3anaTon.

CHoCKM

CHOCKM NOCTPaHUYHbIE.

CHockun odopmnsilotes cornacHo MTOCT P
7.0.5-2008 «Cucrtema cTtaHgapToB MO WH-
dopmaumm, GUBNNOTEHHOMY N N30ATENBCKO-
My peny. bubnmorpaduyeckas ceoiika. O6-
Lme TpeboBaHUs 1 NpaBuia COCTABIEHNS»,
yTBEpPXAeHHOMY DenepasibHbIM areHTCTBOM
Mo TEXHUYECKOMY PETYIMPOBAHNIO 1 METPO-
norvn. MoapobHasa nHbopMauus Ha calite
http://law-journal.hse.ru.

TemaTuyeckas pyopuka
0O06sa3arenibHO — KO, MexayHapOoaHOM Knac-
cudumkaumm JEL.

Cnucok nuTtepaTtypbl

B koHUe cTaTby NPUBOAUTCS CMMCOK UTe-
patypbl. Cnvcok cremyet ohopMaATb Mo
FOCT 7.0.5-2008.

CrtaTbM peueH3upyloTca. ABTopam npe-
[OCTaBNAETCH BO3MOXHOCTb O3HAKOMUTHLCH
C copepxaHuem peueHsun. lMpu oTpuua-
TEeNIbHOM OT3bIBE PELEH3EHTa aBTopy npe-
LOCTaBNsAeTCHd MOTMBMPOBAHHLINA OTKa3 B
onyb6MKoBaHUN MaTepuana.

MnaTta ¢ acnupaHToB 3a Ny6aMKauuio py-
KOMNMCen He B3MaeTca.
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