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Abstract

This article provides a comprehensive analysis of the concept of “state immunity” as reflected
in the legislation and judicial practice of the Russian Federation. A study in decisions of
Russian courts prior to the adoption of the Federal Law on Immunities of 2016 leads to the
conclusion that, even during the juridical consolidation of the theory of absolute immunity in
Russia, on a number of questions Russia in fact adhered to a theory of functional immunity.
The concept of absolute immunity which the USSR followed (and which Russia as its
legal successor subsequently also followed) gradually began to conflict with the Russian
Federation’s foreign economic activity and contract practices, and instances of Russia’s
renunciation of absolute immunity increased in frequency. This tendency clearly shows that in
the 21st century the state cannot have absolute immunity because that version of sovereignty
conflicts with the global practice of state participation in private international relations. In
other words, the Russian Federation with the adoption of its Federal Law on Immunities has
moved away from a theory of absolute immunity to acknowledge and employ a theory of the
functional immunity of the state. At the same time, the Law on Immunities of 2016 already
requires more elaboration and corrections even though it was only recently passed and
implemented. The methodology of study is based on the application of formal, logical
and comparative research methods together with general systematic methods of analysis
and synthesis, deduction and induction. Questions touched upon in this article are widely
discussed in establishing doctrines of private international law in both foreign and in Russian
studies. Issues connected with state immunity are raised by the authors and suggestions for
their resolution are formulated based on the legal experience of contemporary Russia.

Keywords

private international law; subjects of law; state; immunity; absolute immunity; functional
immunity; legislation; judicial practice (case law).
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Introduction

Legal entities or subjects of law with diverse legal natures, in particular both the
entities or subjects governed by public international law (the state, international in-
tergovernmental organizations) and those governed by national law (physical and
juridical persons) can be governed by private international law. It should therefore
be understood that one and the same entity in private international law may be
a participant in both international and national legal relations. For example, the
state in its capacity as a member of an international monetary financial organisa-
tion (for example, the International Monetary Fund [hereinafter IMF]) is obliged
to make payments (e.g. quota subscription payments, in the case of the IMF) into
the budget of this organisation in foreign currency. The relations between the IMF
and the member state inevitably take an inter-state form. At the same time, if this
state concludes an agreement for a loan from a syndicate of banks, then these legal
relations will have a private law character and are regulated by the respective ap-
plicable national law. In that case, the legal status of the state is no different than the
legal status of other entities that are subject to analogous regulated legal relations.

This circumstance has resulted in the adoption by some post-Soviet countries
of national laws on private international law to clarify how to determine the status
of subjects of law involved in relations that have a foreign element. Among these
countries are: Azerbaijan (Law of 6 June 2000 No. 889-1G On Private International
Law! in which the status of entities subject to private international law is regulated
by Chapter II “Persons”) and Ukraine (Law of 23 May 2005 No. 2709-IV “On Pri-
vate International Law”” in which Section II in fact defines the status of the state
although it is called “Conflicts between norms related to the legal status of physical
and juridical persons”. That status in Ukrainian law is established by the norms of
Art. 30 “Participation of the state and juridical persons subject to public law in pri-
vate law relations with a foreign element”) and some others. However, the norms
on the state as a special entity subject to private international law and endowed
with immunity are not contained in these laws. In a number of other states, the
laws on private international law have been revised, although specific provisions

! Law of the Azerbaijan Republic No. 889-IG of 6 June 2000 On Private International Law //
Azerbaijan. 2000. No. 249].

2 [Law of Ukraine No. 2709-IV of 23 June 2005 On Private International Law // Vedomosti Verhovnoy
Rady 2005. No. 2709-IV. Art. 422].



Legal Thought: History and Modernity

on the state as a special entity endowed with immunity likewise are mostly absent
(Law of Albania of 13 June 2011 No. 10428 On Private International Law?, the Law
of Belgium of 16 July 2004 On the Code of Private International Law)* and others.

All countries recognize that the state as the bearer of political power and sover-
eignty does not lose this quality even in private international legal relations, which
is precisely why a mechanism for them to renounce their sovereign nature is neces-
sary. In the end the state enters into private relations voluntarily as if “bifurcating”
its juridical personality into private and public segments; and thus as an entity sub-
ject to private international law relations, it voluntarily limits its immunity. If that
is not done, that kind of limitation can be imposed by another state when a private
law dispute arises and/or is considered on its territory. Of course, if questions of
conflicts of law arise in this fashion between states, there may be no easy solution.

Much like other countries, Russia strives to prevent these problems from aris-
ing and to resolve them justly if they do arise. The adoption of the Federal Law
dated 3 November 2015 No. 297-FZ “On Jurisdictional Immunity of a Foreign
State and the Property of a Foreign State in the Russian Federation™ in force from
1 January 2016 (hereinafter Law on Immunities) was without doubt an important
step in this direction. Everyone, both theoreticians and legal practitioners, had
long anticipated its appearance as part of Russian law. The law permits the status
of foreign states to be defined in a exact way. Interpretation of its provisions and
an examination of their operation in practice (two years after their adoption) is the
task that now stands before us.

The Concept and Basic Theory of Jurisdictional
Immunity of the State

In the examination of the legal status of states as subjects of private interna-
tional law, the institution of state immunity is a basic theoretical problem, which
we will now examine in more detail. The concept of state immunity was formed
originally in customary international law and only subsequently consolidated in
international treaties and judicial practice. The divergence in understanding of this
legal institution has prompted a significant number of fundamental studies both

3 Law of the Republic of Albania No. 10428 of 13 June 2011 On Private International Law. Available
at: http://pravo.hse.ru/data/2016/02/22/1139770089/%D0%90%D0%BB%D0%B1%D0%B0%D0%BD%
D0%B8%D1%8F%202011.pdf. (accessed: 25.01.2018)

* Law of Belgium of 16 June 2004 “On the Code of Private International Law”]. Available at: http://
pravo.hse.ru/intprilaw/doc/041801 (accessed: 25.01.2018)

* Federal Law No. 297-FZ of 3 November 2015 On Jurisdictional Immunities of a Foreign State and
Property of a Foreign State in the Russian Federation // Sobranie zakonodatelstva Rossiyskoy Federatsii
(hereinafter SZ RF). 2015, No. 45. Art. 6198.
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in Russian and foreign jurisprudence®. As applied to the participants in private
international law relations, the term “immunity” has been known since the time of
ancient Rome when the clergy were not subject to general judicial procedures, i.e.
in effect they possessed jurisdictional immunity. The term “immunity” is derived
from the Latin word immunitas (exemption from taxes, service and so forth). Two
basic theories of jurisdictional immunity of the state arise in private international
law — absolute and functional (in the literature often called “limited”) immunity.

In accordance with the theory of absolute immunity, “the right of the court to
examine suits against foreign states and to exact recovery against their property re-
gardless of the nature of the disputed activity (commercial or authoritative) is not
recognized”” Russia, just like some of the other states which had been republics in
the USSR, had up to 2016 almost always adhered to absolute state immunity. Thus,
in earlier versions of Art. 401 of the Civil Procedural Code of the Russian Federa-
tion (hereinafter Civil Procedural Code of the RF)® and Art. 251 of the Arbitration
Procedural Code of the Russian Federation (hereinafter Arbitration Procedural
Code of the RF)® (new versions of both articles can be found in the text of Federal
Law of 29 December 2015 No. 393-FZ)", the immunity of a foreign state is pro-
vided for unconditionally. Any kind of action by Russian courts would be possible
only in the event that a state would agree to being brought before a court and/or
having measures of compulsory execution applied against it.

The second theory — of functional immunity — is adhered to by the majority
of states in the world; special laws were adopted by some of them (in the United
States in 1976, in Great Britain in 1978, in Canada in 1972 and so forth). The es-
sence of this theory is that a question about immunity is decided based on the
function which the state is fulfilling in a specific, concrete situation: Is it executing

¢ See for example: Ushakov N.A. Jurisdictsionnye immunitety gosudarstv i ih sobstvennosti [Jurisdic-
tional Immunities of States and Their Property]. Moscow: Nauka, 1993; Khlestova I.O. Jurisdicationnyi
immunitet gosudarstva [Jurisdictional State Immunity]. Moscow: Jurist, 2002; Fox H., Webb P. The Law
of State Immunity. Oxford University Press, 2015; O’Keefe R. Tams C., Tzanakopoulos A. The United Na-
tions Convention on Jurisdictional Immunities of States and Their Property: A Commentary. Oxford
University Press, 2013.

7 Kaisin D.V. Immunitet gosudarstva I zaschita inostrannyh gosudarstvennyh kapitalovlozhenyi v
Rossii [State Immunity and Protection of Foreign State Capital Investments in Russia] // Zakon. 2015.
No. 5, P. 160.

8 Civil Procedural Code of the Russian Federation No. 138-FZ of 14 November 2002 // SZ RF. 2002,
No. 46. Art. 4532].

? Arbitration Procedural Code of the Russian Federation No. 95-FZ of 24 July 2002 // SZ RF 2002.
No. 30. Art. 3012.

10" Federal Law No. 393-FZ of 29 December 2015 On Introduction of Changes in Separate Legislative
Acts of the Russian Federation in Connection with Adoption of the Federal Law On Jurisdictional
Immunities of a Foreign State and Property of a Foreign State in the Russian Federation // SZ RE. 2016.
Part.1 No. 1. Art. 13.
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its political or other authoritative function (jure imperii)? As G.M. Velyaminov
correctly notes about a state that acts in a private or commercial capacity (jure
gestionis), “in accordance with the concept of functional immunity, the right to
immunity is lost with respect to its property and other rights, and moreover, in ac-
cordance with this concept, without special agreement of the given state'.

For European states, the basic international legal document regulating state im-
munity is the European Convention on State Immunity (ETS No.74) (hereinafter
European Convention on State Immunity)', which was adopted by the Council of
Europe on 16 May 1972 and now extends to eight countries: Austria, Belgium, UK,
Germany, Cyprus, Luxembourg, the Netherlands and Switzerland. Portugal signed
the convention on 10 May 1979 but did not ratify it. Those European states which
are not participants in the European Convention on State Immunity — France,
Denmark, Greece, Italy and others, “employ the concept of functional (limited)
immunity of a foreign state not in legislation but in judicial practice”®.

In the classical understanding of functional immunity, if a foreign state func-
tions as an entity subject to private law, agreement of the foreign state is not re-
quired for a court to consider a suit brought against that state. If the state is ful-
filling the role of a public law or sovereign entity, i.e. it is acting as the bearer of
authoritative power and carries out authoritative activity accordingly, such activity
cannot be a matter for consideration in a foreign court without that state’s consent.
However, the agreement of the state to participate in a private law obligation (in
the broad sense) must be considered by the court to be an unconditional agree-
ment to all the consequences which flow from such participation including the
procedure for resolution of a dispute both in court (according to general rules of
international civil procedure) and through international commercial arbitration
(in the event of an agreement on transfer of a dispute for consideration).

The Law on Immunities as the grounds for recognition of a foreign state’s re-
nunciation of judicial immunity considers only the situation in which a state takes
specified actions regarding a suit in a court of the Russian Federation or has con-
cluded with a contracting party “an arbitral or arbitration agreement concerning
the settlement with its participation of disputes which arose or might arise in the
future in connection with performance of an obligation” However, there is the
reservation that the renunciation operates with respect to “disputes concerning
an arbitral or arbitration agreement” (Art. 6(2) of the Law on Immunities). Mean-

1 Velyaminov G. M. Miezhdunarodnoye pravo [ International Law]. Moscow: Statut, 2015 // SPS
Consultant Plus.

12 European Convention on State Immunity (ETS No. 74). May 16, 1972. Available at: https://www.
coe.int/en/web/conventions/full-list/-/conventions/treaty/074(accessed:20.11.2018)

13 Veselkova E.E. Konceptia proekta federalnogo zakona O jurisdiktsionnom immunitete inostrannogo
gosudarstva i ego sobstvennosti [Concept of the Draft On Jurisdictional Immunity of a Foreign State and
its Property] // Advocat. 2015. No. 10. P. 48.

10
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while, the question concerning the procedure for participation of a state as a party
during consideration of a private law dispute can have two answers as Kresimir
Sajko rightly notes: “Depending on fulfilment of the prescribed legal requirements,
jurisdiction is exercised either by state courts or by arbitration™"*.

Before the adoption of the Law on Immunities, Russia’s rejection of the theory
of functional immunity had created “serious obstacles to attracting foreign in-
vestment in the economy of the Russian Federation™*. Nevertheless, we note that
functional immunity was provided for, even if not explicitly, in the texts of agree-
ments of the Russian Federation on mutual protection of capital investment. Thus,
an agreement between the Government of the Russian Federation and the Govern-
ment of the Czech Republic “On the Encouragement and Reciprocal Protection of
Capital Investments” discusses in Art. 8(1) settlement through negotiation of those
disputes which may arise “between one of the Contracting Parties and an investor
of another Contracting Party’, i.e. it directly refers to a dispute between a state (Rus-
sia or the Czech Republic) and an investor which is a physical or juridical person.
Furthermore, Art. 8(2) provides for the possibility that an investor may turn to “a
competent court or arbitration procedure of the state of the Contracting Party on the
territory in which the capital investment was effectuated”, to the International Cen-
tre for Settlement of Investment Disputes, or to an ad hoc arbitration tribunal®.

A study of other treaties, particularly those on foreign economic transactions,
likewise shows that both the USSR and the Russian Federation were compelled to
renounce immunity of their trade representations abroad regarding transactions
concluded or guaranteed by those states. From this the conclusion can be drawn
that even when the theory of absolute immunity was consolidated in its law, Russia
in fact acceded to the theory of functional immunity on a number of questions.
Hence, when the Concept of the Unified Civil Procedural Code of the Russian
Federation was being elaborated, it was pointed out “it is necessary to reflect the
concept of functional immunity of a foreign state as bearer of power in the provi-
sions on suits against foreign states and international organizations™"’.

Thus, the theory of absolute state immunity assumes that the state is always
sovereign —in both its private and public relations. However, the other applicable

4 Sajko K. The State as a Party in Arbitral Proceedings on Settlement of Private Law Disputes —
Miscellaneous. Wolfrum R. et al (eds.) Contemporary Developments in International Law. Brill: Nijhoff,
2015 P. 770.

> Veselkova E.E. Op. cit. P. 47.

16 Agreement between the Government of the Russian Federation and the Government of the Czech
Republic of 5 April 1994 On the Encouragement and Reciprocal Protection of Capital Investments. // SPS
Consultant Plus.

17 Conception of a Unified Code of Civil Procedure of the Russian Federation (approved by the
decision of the Committee on Civil, Criminal, Arbitration and Procedural Legislation of the State Duma
of 8 December, 2014], No. 124. Available at: http://www.consultant.ru/document/ // SPS Consultant Plus.
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theory, the theory of functional immunity, “conditions immunity on the presence
of two factors: the nature of the state as a special subject of law and the actions
executed by it in the performance of its functions as a sovereign power”'®. “In the
modern world, the concept of functional immunity is gradually losing its absolute
interpretation, which is reflected not only in national law but in international con-
ventions and bilateral agreements”™.

The Concept of the State as Applied to Rights
and as Bearer of the Immunity of the State

In the modern theory of private international law, the determination of the legal
status of the state in general and what is denoted by the term “state” (as employed
in the Law on Immunities) are constantly under discussion. This discussion has
become particularly urgent because that law enumerates in Art. 2 the constituent
elements of the concept “state”, but nevertheless leaves unclear a number of ques-
tions requiring clear answers and commentary. It should therefore be mentioned
that physical and juridical persons fulfil a dual role when they participate in private
international law relations in the name of the state: on the one hand, they engage
in legally significant actions as autonomous subjects of private international law;
but on the other hand, they act not in their own interests, but in the interests of the
state they represent. In particular, Art. 2 of the Law on Immunities indicates that
the term “foreign state” is to be understood as (we note that in the given discussion,
the terminological divergence does not have any significance since the discussion
is about the content and “verbal load” of the term “state”):

a state other than the Russian Federation and its agencies of state power;

constituent parts of a given foreign state (subjects of a foreign federated state
or the administrative territorial formations of a foreign state) and their agencies to
the extent to which they are empowered to engage in an action for the purpose of
effectuating the sovereign power of the given foreign state, and to the extent that
they act in that capacity;

institutions or other formations, regardless of whether they are juridical per-
sons, to the extent to which they are empowered to engage in and do in fact engage
in actions for the purpose of effectuation of sovereign power of the given foreign
state;

representatives of a given foreign state acting in that capacity.

18 Schegolev S.I. Jurisdiktsionnyi immunitet inostrannuh centalnuh bankov: miezhdunarodnoe i
zarybezhnoe pravovoe regulirovanie [Jurisdictional Immunity of Foreign Central Banks: International and
Foreign Regulation] // Bulleten’ Vyschego Arbitrazhnogo suda Rossiyskoy Federatsii. 2013. No. 1. P. 50.

1 Miezhdunarodnoe chastnoe pravo [Private International Law]. Lebedev S.N., Kabatova E.V. (eds.).
Moscow: Statut, 2015. Available at: http://www.consultant.ru/ (accessed: 20.11.2018)
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This interpretation of the basic understanding of “foreign state” is based on
changes and additions to the codes and other normative acts which were intro-
duced after adoption of the Law on Immunities. Thus, in the Civil Procedural Code
there is direct reference to application of these provisions: “foreign state” is used
with the meaning determined by norms of the Law on Immunities (Art. 417.1(4)).
The “state” is named in the first instance as the bearer of immunity in the narrow
sense of this word. However, the state by itself as a whole (in its public law mean-
ing) is not physically capable of participating in international private relations, i.e.
it can only be represented by those persons that act in its name, and first among
these are the agencies of state power.

For the full range of characteristics that identify a subject of law as a bearer of
immunity of the state, it is also necessary to examine certain aspects of that sub-
ject’s legal status. Without digressing into a general theoretical interpretation, we
will set out only two opinions on the understanding of this category of legal status.
In particular, A.A. Akmalova and V.M. Kapitsin, in defining the term “legal status”,
have pointed out that it is necessary to understand by this term the legally “fixed”
position of the subject (as an individual, organisation, state, state agency) in the
state, society, or world community®. In the opinion of A.V. Malko, the legal status
of a subject of law should be understood as the legally assigned position of the
subject in a society as expressed by the complex of its rights and responsibilities®.
In other words, we believe that the legal status of the state (as applied to private
international law) means the factual status of the state (in the broad sense of that
term) in relations which are the subject matter of private international law. In this
sense, V.V. Dolinskaya is right — she assigns derivative legal status based on the
general legal status established by the Constitution of the Russian Federation to
concrete legal relations®. And of course it follows that the legal personality of the
bearer of the right should be relied upon for resolution of questions concerning
state immunity, where “legal personality” is understood according to the definition
of R.S. Sadrieva as “the possibility and, accordingly the legal capacity, of a person
to be the subject of law”*.

A number of specialists point out “the nature of the state is similar to the es-
sence of a juridical person, i.e. it is based on a fiction”. By assigning certain indicia

2 Akmalova A.A., Kapitsyn V.M. Poniatie pravovogo statusa subiekta [The Concept of Legal Status of
a Subject]. Moscow: Jurist, 2008. P. 164.

2! Malko A.V. Teoria gosudarstva i prava v schemah, opredeleniah I kommentsriah [Theory of State
and Law in Schemes, Definitions and Commentaries]. Moscow: Prospect, 2010. P. 39.

2 Dolinskaya V.V. Pravovoy status I pravosubieknost [Legal Status and Legal Capacity] // Zakony
Rossii: opyt, analiz, praktika. 2012. No. 2. P. 9.

» Sadrieva R.R. K voprosu o suchnosti gosudarstva kak subiekta grazhdanskogo prava [On Essence
of State as a Subject of Civil Law] // Aktualnye problemy rossiyskogo prava. 2015. No. 5. P. 70 .
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and structural elements, a “legal portrait” or “legal personality” is created®. This
is completely correct; the state, just like a juridical person, does not itself as a uni-
fied whole in fact participate in social relations, including in judicial examinations,
but does this through its agencies and officials (or persons empowered by them).
Therefore, during discussion in court of a question on state immunity, the status in
which the representative of a foreign state acts is materially significant.

We stress once more that state agencies in the first instance possess the legal
status to represent a foreign state and to act in its name. However, Russian courts
must pay attention to the fact that in a foreign state, just as in Russia, state agencies
may be endowed with the status of autonomous juridical persons (and accordingly
represent themselves and not the state generally). Therefore, we believe that courts
of the Russian Federation should carefully verify the status of representatives of
state agencies, namely to establish in what capacity a representative of a foreign
state is acting — as part of the state or as a subject of private international law pos-
sessing legal autonomy.

In our opinion, the question of presence or absence of immunity of a federated
unit of a state (constituent districts of the Russian Federation, Canadian provinces,
Indian states etc.) requires separate examination. Usually they are considered to
be autonomous persons to whom the immunity of the state is not extended; for
example, this is indicated as a general rule in Art. 28(1-2) of the European Conven-
tion on State Immunity which provides that autonomous units within a federated
state do not enjoy immunity if the state participant in the convention does not
submit a notice otherwise. European States (Belgium, UK, Italy and others) regu-
late the question concerning immunity of state versus public territorial entities in
an analogous way.

To clarify the question of immunity of constituent parts of a federated state —
such as states, cantons, ldnder and others — it is possible to use the norms of its
constitution where their powers to conclude actions (as stated in Art. 2(1)(b) of
the Law on Immunities) “for purposes of effectuation of sovereign authority of the
particular foreign state” are designated. Thus, we see from the abovementioned
provisions of the Law on Immunities and the European Convention on State Im-
munity that, as of 1 January 2016, Russia has greatly changed its approach to the
doctrine of immunity of the state and its constituent parts; specifically, the position
of Russia at present concurs with the prescriptions of the European Convention
on State Immunity, which is highly significant for building lasting relations with
European countries.

We turn to another international act which is not regional but rather universal
in character, namely the United Nations Convention on Jurisdictional Immunities
of States and Their Property (2004; hereinafter UN Convention on Immunities of

2 Available at: http://www.consultant.ru/ (accessed: 20.11. 2018)
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2004)*, which the Ministry of Foreign Affairs of the Russian Federation signed in
the name of the Russian Federation (at the instruction of the Government of the
Russian Federation)?®®. The Convention has not yet come into force. The UN Con-
vention on Immunities of 2004 provides for a somewhat different approach where
“constituent units of a federal State or political subdivisions of the State, which are
entitled to perform acts in the exercise of sovereign authority, and are acting in
that capacity” (Art. 2 (1)(b)(ii) are equated with the state (and consequently enjoy
immunity). We believe there is reason to be concerned after the convention comes
into force that legal non-conformities between Russia and the European States on
the question of immunity of constituent parts of the state will arise”.

It is therefore possible to draw the following conclusions:

concept of state immunity is perceived the same by almost all countries and,
therefore, disputes in this connection are practically absent;

with the adoption of the Law on Immunities, the Russian Federation moved
from the theory of absolute immunity to an acknowledgement and use of the theo-
ry of functional immunity. However, this law, despite its recent enactment, already
requires further elucidation and corrections as we indicated above;

the range of subjects acting as “bearers” of state immunity is outlined with suffi-
cient precision in the Law on Immunities, but clarification and further elaboration
of details is nevertheless required in certain instances.

Procedural Aspects of Regulating State Immunity
in the Russian Federation

After the adoption of the Law on Immunities, additions and changes determin-
ing the procedure of application and renunciation of immunity were introduced
in a number of Russian legal acts. Thus, in accordance with Art. 417.3(4) of the
Civil Procedural Code of the RE, a specially agreed right of a representative to re-
nounce “judicial immunity, immunity with respect to measures for securing a suit,
immunity with respect to enforcement of a judicial decision” must be established
in a power of attorney or other suitable document issued by the foreign state that
is being represented. The Supreme Arbitration Court of the Russian Federation
had earlier drawn the attention of the legislature to the necessity for such a norm

» 25th UN Convention On Jurisdictional Immunities of States and Their Property of 2 December
200 // SPS Consultant Plus.

26 Regulation of the Government of the Russian Federation No. 1487-r of 27 October, 2006 On Signing
the Convention of the United Nations on Jurisdictional Immunities of States and Their Property // SZ RF.
2006. No. 45. Art. 4720.

7 See for details: O’Keefe et al. The United Nations Convention on Jurisdictional Immunities of States
and Their Property: A Commentary. Oxford: Oxford University Press, 2013.
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and other procedural aspects long before such changes were made. In particular,
in Point 8 of its Decree No. 8 “On Operation of Treaties of the RF as Applied to
Questions of Arbitral Procedure” of 11 May 1999, reference is made as follows: an
agreement concerning consideration of a dispute in an arbitral court of the Russian
Federation must be signed by persons empowered by legislation of the foreign state
to renounce its judicial immunity?.

A state’s eligibility for immunity is established at the stage of a preliminary judi-
cial hearing unless the information available at that time does not permit a conclu-
sion. If that is the case, the question is subject to resolution during the examination
stage of the judicial hearing. If at the preliminary judicial hearing or during exami-
nation in the judicial hearing, the court concludes that the foreign state has judi-
cial immunity, the court will terminate the respective proceeding on the matter in
question (Art. 417.7(5) of the Civil Procedural Code of the RF). A federal agency
with executive power to determine and execute state policy and normative legal
regulation in international relations may participate in a case at the initiative of the
court or on its own initiative for the purpose of giving an opinion on the matter of
granting jurisdictional immunities to the Russian Federation and its property in a
foreign state (Art. 417.8(1) of the Civil Procedural Code of the RF).

Art. 4 of the Law on Immunities applies principle of reciprocity to claims of ju-
risdictional immunity. This means that, when jurisdictional immunities are grant-
ed by states to each other, the court proceeds on the assumption that this is done
reciprocally, i.e. reciprocity is intended. However, this assumption may be refuted
if judicial examination establishes that the principle of material reciprocity is be-
ing violated, i.e. the extent of immunities granted to Russia does not correspond to
the extent which Russia grants to a foreign state (Art. 417.9 of the Civil Procedural
Code of the RF). When such a judgment is reached, a reduction in the extent of
immunities are enjoyed by the foreign state will be imposed, and the court will ac-
cordingly render a reasoned decision that applies the principle of reciprocity (Art.
417.9(3) of the Civil Procedural Code of the RF). Nearly analogous provisions are
now contained in Chapter 33.1 “Proceedings in Cases with Participation of a For-
eign State” of the Arbitration Procedural Code of the RF.

Prior to the adoption of the Law on Immunities, Russian courts had likewise
proceeded on the basis of the principle of reciprocity. Thus, the Arbitration Court
of the City of Saint Petersburg and the Leningrad Region during consideration on
9 February 2015 of Case No. A56-48129/2014 of a suit brought by Inpredservis, a
Saint Petersburg state unitary enterprise providing services to representatives of
foreign governments, against the General Consulate of Poland in Saint Petersburg

% Resolution of the Plenum of the Supreme Arbitration Court of the Russian Federation On
Operation of Treaties of the Russian Federation as Applied to Questions of Arbitration Procedure of
11 June 1999. No. 8 // SPS Consultant Plus.

16



Natalia Erpyleva, Aleksandra Kasatkina. Theory of Absolute and Functional State Immunity... P. 6-23

concerning the recovery of 74,330,287 rubles in unjust enrichment and the obli-
gation to vacate a building located at 5th Sovetskaya Street, Building 12-14, Saint
Petersburg, established that on 13 April 1983, an Agreement had been concluded
in Moscow between the Ministry of Foreign Affairs of the USSR and the Ministry
of Foreign Affairs of the People’s Republic of Poland in accordance with which the
contracting parties on the basis of reciprocity were relieved from payment of rent
(hire) for work and dwelling premises to accommodate the embassy and consulate
staff.

However, on 26 June 1994 the Ministry of Foreign Affairs of Poland directed
Note to the Embassy of the Russian Federation in Warsaw informing the latter
about termination of the reciprocal arrangement (on relief from rental payment
for the premises enjoyed by the diplomatic and consulate services) as of 30 May
1994. A subsequent decision of a regional court in Warsaw on 24 September 2007
(Case No. II S 1306/06) concerning the suit of the mayor of Warsaw against the
Ambassador of the Russian Federation in the Republic of Poland ordered that the
real estate located in Warsaw at Shukha Street, Building 17/19, be vacated, and that
decision confirmed that the Polish side did not recognize the judicial immunity of
the Russian Federation. Based on this violation of the principle of reciprocity and
other circumstances, the Russian court exacted from the Polish Consulate the sum
of unjust enrichment from its use of the disputed building for the period from July
1,2011 to July 1, 2014 and obliged the Polish Consulate to vacate the premises®.

After adoption of the Law on Immunities, as happened with other laws, the
Federal Law of 2 October 2007 No. 229-FZ “On Enforcement Proceedings” (in the
version of 31 December 2017) made changes to the law on immunities by intro-
ducing a new Chapter 12.1 “Procedure for Execution of Judicial Acts with Respect
to a Foreign State and its Property”®. As noted by A.A. Volos, directing all agen-
cies “of state power to ensure actual (effective) execution of judicial decisions” is a
paramount task during enforcement of judicial decisions®.

Despite its comprehensive and nearly revolutionary influence on the entire
procedure for applying state immunity, the Law on Immunities contains certain
limitations in its application to certain categories of immunities. Specifically, in ac-
cordance with Art. 3b, this law “does not impair privileges and immunities” which
in accordance with norms of international law are enjoyed by:

¥ Decision of the Arbitration Court of the City of Saint Petersburg and the Leningrad Region of
9 February 2015 in civil case No. A56-48129/2014 // CIIC Tapasr.

* Federal Law No. 229-FZ of October 2, 2007 On Enforcement Proceedings // SZ RE. 2007, No.41,
Art. 449 // SPS Consultant Plus.

31 Volos A.A. Zaschita slaboy storonu v obyazatelstve na razlichnuh stadiyah deistvia mechanizma
osushestvlenia grazhdanskih prav I ispolnenia obyazannostei [Protection of the Weaker Party in
an Obligation at Various Stages of Operation of the Mechanism of the Exercise of Civil Rights and
Performance of Duties] // Konkurentnoe pravo. 2014. No. 4. P. 42.
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a foreign state in executing the functions of its diplomatic representatives, con-
sulates, special missions, representatives in international organisations or delega-
tions in agencies of international organisations, or at international conferences,
and persons related to them;

heads of state or governments or ministers of foreign affairs;

a foreign state with respect to aircraft or objects in outer space belonging to a
foreign state or exploited by it and also military ships and other state vessels ex-
ploited for non-commercial purposes.

Such exceptions provide insight into the extent of legal equality (parity) be-
tween the state and other entities subject to private international law. As A.Ya.
Ryzhenkov have noted, it is quite obvious that there cannot be across-the-board
equality between the subjects of private international law because “that would con-
tradict, apart from anything else, other basic principles of civil legislation, namely
freedom of contract and the prohibition against arbitrary interference in private
relationships™?. The residual inequality of the state is manifest, for example, in the
state’s power acting as sovereign to prohibit the illegal entrepreneurial activities of
physical and juridical persons®.

A state may renounce its immunity through the procedure provided by Art. 5
of the Law on Immunities, including by petition to a court. We note that such a
procedure had been available earlier, but not all courts followed it. Thus, in January
2016, the Supreme Court of the Russian Federation “put a stop” to one of the cases
that had been examined in many judicial proceedings. Since the state has the right
to conclude arbitration agreements, judicial practice proceeds on the basis that an
arbitration clause signifies the agreement of the state to the examination of a suit
against it through international commercial arbitration. The dispute in question
began when a decision on a suit brought by Li Dzhon Bek, a citizen of the Republic
of Korea, was rendered by the Arbitration Court under the Moscow Chamber of
Commerce and Industry in Case No.A-2013/08 of 11 November 2013.

The Arbitration Court under the Moscow Chamber of Commerce and Industry
had proceeded on the basis that, under Art. 11 of the Convention on Protection of
Investors” Rights of 28 March 1997, the investor is granted the right to address a
suit to any arbitration court which is authorized to consider international disputes,
including investment disputes. Upon a complaint by the Kyrgyz Republic that the
Arbitration Court under the Moscow Chamber of Commerce and Industry lacked

2 Ryzhenkov A.A. K voprosu printcipoa ravenstva v sovremennom grazhdanslom prave [Principle of
Equality in Modern Civil Law] / Poryadok obschestva I sovremennor rossiyskoe pravo [Social Order and
Modern Russian Law]. Moscow: University Book, 2013. P. 611.

3 Ermolova O.N. O priznakah presprinimatelskoy deytetelnosti [On Indicia of Entrepreneurial
Activity] // Predprinimatelskoe pravo . 2014. No 3. P. 35.

** Moscow Convention on Protection of Investors’ Rights of March 28, 1997. Available at: http://www.
consultant.ru/document/ // SPS Consultant Plus..
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the authority to consider the given dispute on grounds of the absence of an explicit
arbitration agreement, the Arbitration Court of the City of Moscow rendered a rul-
ing of 24 June 2014 in Case No. A40-19518/14 that the decision of the Arbitration
Court under the Moscow Chamber of Commerce and Industry was to remain in
force. The Arbitration Court of the City of Moscow in its capacity as a higher court
found that, in the dispute related to rights of an investor in which the Arbitration
Court under the Moscow Chamber of Commerce and Industry had considered
the petition of Li Dzhon Bek, “grounds for vacating the decision of the arbitration
court are absent”.

According to similar logic, the same Arbitration Court of the City of Moscow
had considered an analogous case relating to a suit by the Stans Energy Corp. (of
Canada) and Kutisay Mining LLC (of the Kyrgyz Republic) against the Kyrgyz Re-
public. Subsequently, the Supreme Court of the Russian Federation in its ruling
of 11 January 2016 No. 305-ES15-14564 in Case No. A40-64831/2014 directed as
follows: “insofar as an arbitration agreement is absent between the parties and also
evidence was not presented to the court of first instance that the Kyrgyz Republic
gave its agreement to consideration of the dispute in the Arbitration Court under
the Moscow Chamber of Commerce and Industry, the conclusion appears to be
justified that the disputed decision of the Arbitration Court mentioned contra-
dicts the principle of respect of State sovereignty, which is a foundational principle
of Russian law and a component of public policy of the Russian Federation” The
Supreme Court of the Russian Federation also stressed that the agreement of a
state to renounce immunity “must be expressed manifestly, clearly and concretely,
precisely and unambiguously”?.

The Law on Immunities provides for the inapplicability of judicial immunity
with respect to:

disputes connected with participation of a foreign state in civil legal transac-
tions and(or) execution of entrepreneurial and other economic activity (Art. 7);

labour disputes (Art. 8);

disputes connected with participation in juridical persons or other formations
not having the status of juridical persons (Art. 9);

disputes concerning compensation for harm (Art. 11);

disputes connected with intellectual property (Art. 12);

disputes connected with exploitation of a vessel (Art. 13).

If the dispute does not relate to these categories, then the court has the right to
apply the provisions of the Law on Immunities and render its opinion based on

% Ruling of the Arbitration Court of Moscow of 24 June 2014 in case No. A40-19518/2014 // SPS
Consultant Plus.

* Ruling of the Supreme Court of the Russian Federation of 11 January 2016. No. 305-ES15-14564 in
Case No. A40-64831/2014 // SPS Consultant Plus.
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those provisions. Thus, the Arbitration Court of the Republic of Crimea rendered
a decree dated 26 May 2016 in Case No. A83-2622/2016 directing that:

in the given instance, the applicant disputes the decision of the

State Registrar of the Department of State Registration of the

Ministry of Justice of Ukraine, Sivolin Mikhail Yurevich, with

respect to an object of immovable property and the power of the

Department of State Registration of the Ministry of Justice of

Ukraine, i.e. the dispute is connected with the authoritative

powers of the Department of State Registration of the Ministry

of Justice of Ukraine and does not arise from private civil and

commercial legal relations. From the above it follows that the

dispute in the given case cannot be considered in the Arbitration

Court of the Republic of Crimea?.

Contemporary Russian legislation does in fact provide sufficient detail for regu-
lating procedural and other matters pertaining to the invocation of state immu-
nity in the Russian Federation. The basic normative act is the Law on Immunities,
which came into force on 1 January 2016, and it appears that it will be useful in
unambiguously resolving disputes that involve the participation of foreign states.

Conclusion

Two approaches to state immunity reflected in the concepts of absolute and
functional immunity of foreign states have been developed by international court
practice. However, in light of the divergent attitudes of states to these concepts, the
approach of concluding treaties has been used to reach consensus, specifically the
UN Convention on Immunities of 2004 and the European Convention on State
Immunity. The former has yet to come into force, but the latter incorporates a
distinctive, non-traditional interpretation of functional immunity — indisputable
renunciation of immunity is presumed only in instances indicated in Art. 1(1), Art.
5(1) and Art. 6(1). Therefore, the European Convention on State Immunity does
not proceed from a general premise of functional immunity. In accordance with
Art. 15, by default a state enjoys immunity except for those instances when judicial
proceedings fall within Art. 1 through 14 of the Convention.

After adoption of the Law on Immunities, many unified norms came into con-
flict with its norms. In particular, in treaties on legal assistance only physical and
juridical persons are indicated as subjects to which these norms apply, and states as
a whole are not mentioned. We believe that reference must be made in those trea-
ties to application of national legislation of contracting states in order to exclude

7 Ruling of the Arbitration Court of the Republic of Crimea of 26 April 2016 in case No. A83-
2622/2016 // SPS Consultant Plus.
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extending operation of state immunity with respect to those subjects which are not
bearers of state immunity.

A number of European states establish the concept of functional (limited) im-
munity of a foreign state not in legislation but, as in the Russian Federation before
adoption of its Law on Immunities, in judicial practice. In our view, an analysis of
the practice of Russian courts before adoption of the Law on Immunities supports
the conclusion that, even during the legal consolidation of the theory of absolute
immunity, Russia on a number of questions adhered in fact to a theory of func-
tional immunity. The concept of absolute immunity, which the USSR adhered to
(and subsequently Russia as its legal successor), gradually began to contradict the
practice of foreign economic activity and the contractual practices of the Russian
Federation as instances in which Russia renounced its absolute immunity became
more frequent. This tendency clearly showed that in the 21st century a state cannot
have absolute immunity because this contradicts the global practice of participa-
tion of states in private international relations. In other words, with the adoption
of the Law on Immunities the Russian Federation went from a theory of absolute
immunity to an acknowledgement and use of the theory of functional immunity.
At the same time, even though the Law on Immunities has only been in force for a
short time, it already requires further elucidation and correction. In particular, the
understanding of the term “state” in matters concerning immunity is the subject of
debate. This issue has become especially pressing because the Law on Immunities
in Art. 2 enumerates constituent elements of the concept “state” but nevertheless
leaves unclear a number of questions that require concrete answers and commen-
tary. For example, the law mentions agencies of state power as representatives of
the state but does not contain further clarification.

Russian courts should recognize that a foreign state, just as Russia does, en-
dow its state agencies with the status of an autonomous juridical person (and ac-
cordingly permit them to represent themselves and not the state as a whole). And
therefore we believe that the courts of the Russian Federation should establish in
precisely which capacity a representative of a foreign state is acting — as part of the
state or as a subject of private international law possessing legal autonomy to act on
its own behalf rather than as a representative or arm of a state.

The existence of state immunity exerts a profound influence on a state’s partici-
pation in private international relations because a state possesses its own specific
character arising from the fact that it does not cease being a sovereign. Although
states do in fact participate in proprietary, contractual, corporative, delictual and
inheritance legal relations in common with physical and juridical persons, Art.
2(1) of the Civil Code of the Russian Federation of 30 November 1994 in the ver-
sion dated 29 December 2017 (hereinafter Civil Code of the RF)* contains a norm

3 Civil Code of the Russian Federation. Federal Law No. 51-FZ of 30 November 1994. SZ RF. 1994.
No. 32, Art. 3301 // SPS Consultant Plus.
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extending the application of civil legislation only to private persons and not to a
state. We believe that this omission in the provision should be corrected by the
Russian legislature. It is necessary to introduce an addendum concerning partic-
ipation of foreign states in civil legal relations which involve a foreign element
within the territory of the Russian Federation.

When a state engages in private international relations as a subject of private
international law, its status in that capacity constantly commingles with its immu-
nities. A number of norms pertaining to conflicts therefore require correction, in
particular:

norm for resolving conflicts in Art. 1213(2) of the Civil Code of the RF in which
it is necessary to clarify the provision concerning the location of the object of im-
movable property by indicating its juridical and not real location;

in Art. 1205 of the Civil Code of the RE, it is desirable to point to the norm of
direct application with respect to property of a state (Art. 1192 of the Civil Code
of the RF) as well as to include in the Law on Immunities new norms that provide
a norm on the concept of immunity of property in Art. 2 and elsewhere to provide
separate articles on the procedure for application (or non-application) of immu-
nity to the property of a state and for renunciation of it;

in Art. 1224 of the Civil Code of the RF with respect to escheated property it
is necessary to point unambiguously to the application of Russian law and, if the
testator is a citizen of the Russian Federation and resides abroad, to the application
of the law of citizenship of the deceased (lex patriae); furthermore, an analogous
unambiguous application of Russian law should be made explicit in the Law on
Immunities where priority is assigned to the principle of inheritance over the prin-
ciple of occupation in order to establish that immunity of the property of a state
will begin from the moment of transfer of rights in escheated property to that state.

Norms pertaining to both substantive matters and conflicts are likewise imper-
fect. The basic problems are as follows:

provisions of the Civil Procedural Code of the RF and of the Arbitration Pro-
cedural Code of the RF may lead to inconsistent actions by the courts: prior to ac-
cepting a suit the court must first decide which law is applicable in order to estab-
lish its content (which is sufficiently difficult because of the requirements of Art.
1191 of the Civil Code of the RF) and only then may the court determine whether
to accept the petition to sue (i.e. to establish whether the civil matter falls under the
jurisdiction of the Russian Federation);

in the text of Art. 7(1) of the Law on Immunities, the phrase “applicable legal
norms” is used, which gives rise to the question of whether this combination of
words should be interpreted as identical with the concept of “applicable law” (i.e.
the substantive law of a particular state). At the same time, it is generally accepted
that questions regarding a particular jurisdiction and systemic jurisdiction in civil
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cases are determined on the basis of procedural norms rather than substantive
ones. We believe that this uncertainty should be removed. The phrase “in accor-
dance with applicable legal norms” should be excluded from Art. 7(1) of the Law
on Immunities.

Probably the Law will be further elaborated, and it will improve legal regulation
of private international relations of the Russian Federation.
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AHHOTauMAa

Pasente pobGOTOTEXHUKN C WCMONb30BAHWEM WCKYCCTBEHHOIO WHTennekta umMdbpoByio
3anoxy npuobpeTaeT HOBbI MaclUTad U HOBOE KAYeCTBO, YTO MPMBOAUT K BO3HUKHOBEHWIO
KaK COLManbHO-3KOHOMMYECKUX, TakK U lopuamndeckux npobnem. OCobeHHO akTyanbHOW B
[aHHOM KOHTEKCTe aBnsieTcs npobnemMa npaBoCyObeKTHOCTM POOOTOB, KOTOPbLIE CMOCOGHbI
OCYLLECTBNATb CAMOCTOSTENbHbIE AENCTBUS M afanTMpPoBaTbCs K oKpyxatoLen cpene. Pe-
3onioums EBponapnamMeHTa 0 rpaxaaHCKO-NpaBoOBbIX HOPMaX, KacaroLLMXcs PoOOTOTEXHU-
k1 (2017) cBMOeTenbCTBYET, YTO NPobieMa MMEET He TOJIbKO Hay4yHOeE, HO 1 NpakTUYeckoe,
npuknagHoe 3HayeHve. B npaBoBOM Hayke UCTONKOBAHME MOHATUS «JIULO» PA3/INYaeTCH B
3aBMCMMOCTM OT NPaBonoOHMMaHUS. C TOYKM 3PEHUS «y3KO-peanncTnyeckoro» NoOHMMaHus
npasa poboT He MOXET NpM3HaBaTbCs CyObEKTOM Mpaea. HanpoTue, cornacHo noaxony K
I0PNOMNYECKOMY MMPY Kak K 0COOO0M 1 CaMOoA0CTaTOYHOM peaslbHOCTM, BONPOC O NPaBocybb-
EeKTHOCTM poboTa SABASETCH BOMPOC nparmMarnyeckum. B ctatbe aHanmavpyeTtcsa uctopust
HOOPMMPOBAHNA IOPUONYECKOTO MOHATUSA NNLLA U Er0 POJIb B IOPUANYECKOM KOHLENTE MUpa.
Ona pyMMCcKnx 1I0puCTOB NOHATME NnLa (persona) o3Havaso, B MepPBY0 o4Yepenpb, «Macky»,
T.€. TY NN VHYIO coumanbHyo GyHKUMIo Yenoseka. MNpu aToM 1opuanyeckoe NoHATUE nuua m
NOHATNE YeNI0OBEYECKOW JIMYHOCTM HUKOIAa He OTOXAECTBASANChL. HanpoTtue, Ana eBponen-
CKOro npaBa, KOTOPOE€ MCNbITbIBANIO CUIbHOE BO3AeNcTBUE GUNOCOPCKNX KOHLENUNIA, Xa-
pakTepHa npobnema CMeLLEHNS MOHATUIA LA N YeNOBEYECKOW NTMYHOCTU. HekpuTtriyeckoe
BOCIMPUATNE HENPABOBLIX UAEN N TEOPUI MOXET CTaTb NPENATCTBMEM A9 Pa3BUTUS NpaBsa.
Tonbko coxpaHsaa CBOO MAOEHTUYHOCTb, MPABO MOXET uUrpatb akTUBHYIO POJb B PasBUTUU
3KOHOMWUKM 1 obLiecTBa B LiesioM. Takum 06pa3om, BONPOC 0 NPaBOCYOBLEKTHOCTN POOOTOB
JONXeH peluaTbCs Ha OCHOBE BCECTOPOHHEro aHan3a BO3MOXHbIX (SKOHOMUYECKUX U COo-
uManbHbIX) n3gepxek 1 Boirod. NpuaHaHne poboTta cyobekToM npaBa CBSI3aHO, B MEPBYIO
oyepenb, C HeO6xoauMOCTbio Bonee adpdEKTUBHOIO pacnpeneneHns OTBETCTBEHHOCTU.
[Mpwn aTOM pacnpegeneHve MMyLLECTBEHHOM OTBETCTBEHHOCTU HaMpasJ/iEHO Ha peLleHne He
TOJIbKO 3KOHOMMUYECKOI, HO 1 COBCTBEHHO Iopmanyeckoi npobremsl, CBA3aHHOM ¢ obecne-
yeHneM HanaHca MHTEPECOB W aganTaummn npaea K U3SMEHEHUSIM COLMANbHON peanbHOCTU.

24



I.A. lagxwes, E.A. BoviHnkaHuc. MoxeT sin poboT ObiTe cybbekToM npasa? C. 24-48

MBKOCTb M 3NACTUYHOCTb MPaXk4aHCKO-MPABOBbLIX MOHSATU NO3BONSIET CAENATb BbIBOA, YTO
BbIBOP KOHKPETHOM MOAEeNM NPaBoCcyGbEKTHOCTU 1 pacnpeneneHns oTBeTCTBEHHOCTY ByaeT
3aBUCETb OT 3aMpPOCOB NPAKTUKMU.

KniwouyeBblie cnosa

cyObeKkT npaea, IMYHOCTb, NMpaBoBasi peasibHOCTb, POOOT, pacnpeaeneHe OTBETCTBEHHO-
CTW, NPaBOBOW NparMaTn3m, NPaso 1 9KOHOMMKA

Bubnuorpadudeckoe onucaHune: Maoxmes lA., BonHukaHnc E.A. MoxeT nn poboT ObiTb
cyObeKTOM npasa (MOUCK NPaBOBbLIX HOPM A PEryAnpoBaHus LMdPOBOM 3KOHOMUKIK)? //
MpaBo. XypHan Beiciieln wkonbl 3koHoMUKN. 2018. N2 4. C. 24-48.

JEL: KOO YAK: 340 DOI: 10.17323/2072-8166.2018.4.24.48

1. MpoGnema NnpaBoCyObEKTHOCTU
B KOHTeKcTe umdppoBoii IKOHOMUKU

Eme B 90-e rogbl MpoIIoro Beka BONPOC, BbIHECEHHBIV B Ha3BaHME HACTOSA-
el CTaThy, 0OCY>KAA/ICS IPeMMYIIeCTBEHHO B HayYHOI uTepaType' u He ObUI
aKTya/lbHBIM C TOYKY 3PEHNUs IPABOBOI MPaKTUKY. [lepCrieKTUBBI pa3BUTHS UC-
KYCCTBEHHOTO MHTE/JIEKTa, IIPABOMEPHOCTD €TI0 CONOCTABJICHNIS C Ye/I0OBEYECKIIM
pasyMoM U Jaxke CO3HaHMEM ObUIM IPeAMeTOM MCCIIeOBaHUA B 00/1aCTU KOM-
IBIOTEPHBIX TEXHOJIOTUI, KMOEPHeTUKY, KOTHUTUBHON HayKM, aHa/IUTUYECKOI
¢unocodpun, Ho 6bUIN Ha Hepudepun puANIecKoil Hayku. OgHAKO CTaHOBIIe-
Hyle HOBOJ IVIPOBOIT SKOHOMMKY KapAiMHAIbHO VI3MEHMIO CUTYalnio. DKCIIO-
HEHIIVA/IbHBI POCT JAHHBIX CTaJl KAaTaIN3aTOPOM JJIA Pa3BUTUA TEXHOIOTMIL
VICKYCCTBEHHOT'O MHTE/IEKTA ¥ MAIIVHHOTO OOy4YeHMs, T.e. TAKMX TEXHOJIOTMUI,
KOTOpbIe He IPOCTO IIOMOTAIOT Ye/lTOBEKY, SABIAACh MACCHBHBIM MHCTPYMEHTOM
B €r0 PyKax, a CIIOCOOHBI 3aMEHUTH 4e/IOBEKa, AeVICTBOBATb CAMOCTOSTENIBHO 1
aJlaTUPOBATbCA K OKpY>Kalolleil cpefe. B pesynbrare cOBpeMEHHBIN MUpP yKe
CIIOXKHO cebe mpencTaBuTh 6e3 po60TOB> — 6ECHMIOTHBIX JIeTaTeIbHbIX allapa-
TOB («IPOHOB»), CAMOYIIPAB/IsAeMbIX TPAHCIIOPTHBIX CPEICTB U CYIEPKOMIIbIOTE-
POB, OCHAI[EHHBIX BOIIPOCHO-OTBETHOI CUCTEMOJ MCKYCCTBEHHOTO VIHTE/UIEKTa
(Takux, Kak cynepkommbiotep Watson ¢pupmer IBM).

! Cm., Hanp.: Solum L. Legal Personhood for Artificial Intelligences // North Carolina Law Review.
1992. Vol. 70. P. 1231; Fisher ]. Computers as Agents: A Proposed Approach to Revised U.C.C. Article 2 //
Indiana Law Journal. 1997. Vol. 72. Iss. 2. Art. 13; Wein L. The Responsibility of Intelligent Artifacts:
toward an Automation Jurisprudence // Harvard Journal of Law & Technology. 1992. Vol. 6. P. 103-154.

* TloHATHE «pPOGOT» UCIIONB3YETCA B HACTOAILEN CTaThe B OOIEIPYHATOM 3HAYEHNM — KaK yCTpPOIi-
CTBO, CO3/JaHHOE C JICIIO/Ib30BaHMEM KOMIIbIOTEPHBIX TEXHONOTMII M BBHITIOMHAIIIEE aBTOMATHYeCKue
meiicTBuA. IT0CKOMIBKY B CTaTbe aHAMU3UPYETCs MPOOIeMa IPaBOCYOBEKTHOCTI POOOTOB, TO B OCHOB-
HOM peub OyZeT UATH 0 pob0oTaX, pa3spabOTaHHBIX C MCIIONb30BaHNEM TEXHOMIOTHIT MICKYCCTBEHHOTO MH-
TeJUIeKTa, 06/1aJalolIMX BHICOKVMM YPOBHEM aBTOHOMHOCTH 1 CHOCOOHBIX K CaMOOOYJeHUIO.
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Ho po6oToTexHMKa He TONBKO YBeMYMBAET BOSMOXXHOCTY Ye/IOBEKA, M3Me-
HseT 9KOHOMMKY ¥ Ka4eCTBO >KM3HU, OHA TAKXKe CO3/IaeT HOBbIe MpobeMsl. Tak, B
2016 1. c aBTONWIOTHPYEeMBIMI aBTOMOOWMIAMY KoMitaHuy Tesla mponsonuin nse
aBapuy co cMepTenbHbIM ucxonoM — onHa B CIIIA n gpyras B Kutae. B o6oux
Cy4asX KOMIIAaHMM YAanoch n3bexarb oTBeTcTBeHHOCTN . [Toce mybmmkanmm
B CMI mupopmamym 06 aBapuaAx ¢ y4acTveM aBTONMIOTMPYEMbIX aBTOMOOM-
net kommanun «Tecrma» Vmon Mack 3asBuI, YTO KOMIIAHUK-TIPOM3BOSUTENN He
IOJDKHBI HECTY OTBETCTBEHHOCTD 3a aBapul, B KOTOPbIE IIONAJAaeT CaMOXO/HbII
aBTOMOOWJIb, TIOJOOHO TOMY, KaK KOMITaHVSI-IIPOM3BOAVTEND MUPTOB He JOIKHA
HECTV OTBETCTBEHHOCTb B K&KIOM ciTy4yae ocTaHOBKM mudra. [To Beelt Buaymo-
cTu, Mack uMen B BUAY IOPUANYECKYIO U0 O TOM, YTO B TAaKOM CIy4yae UMY-
I[eCTBEHHYI0 OTBETCTBEHHOCTD JJO/DKEH HECTU COOCTBEHHUK VICTOYHMKA ITOBBI-
IIeHHOJ OIACHOCTY, 2 He KOMIIAHMA-TIPOU3BOANUTeNb*. OHAKO eC/IV YYUTHIBATh
HEepCIIEKTUBY MAacCOBOTO PACIPOCTPaHEHNsI CaMOYIIPaB/IsieMbIX aBTOMOOWIEI,
BOIIPOCHI 6€30IaCHOCTY ¥ 0COOEHHOCTE IIPABOBOI OTBETCTBEHHOCTY OCTAIOT-
Cs VI CTAaHOBSATCA Bee 6ormee akTyanbHbIMI. OUeBUHO, YTO IIPABO y>Ke He MOXKeT
OCTaBaTbCs B CTOpPOHe. YeM TeCHee CTAHOBMTCS B3aVIMOJEVICTBYIE MY Lndpo-
BBIM U MaTepMaIbHBIM MUPOM, 4eM 60/IbIINM IIpeoOpa3soBaHMAM OABEPraOTCs
9KOHOMUKA 1 OOIeCTBO B I[eJIOM, TeM 0ojiee Ba)KHOJ CTAaHOBUTCS POJIb IIpaBa.
Heo6xoauMocCThb 11 3HaYeHNe IIPAaBOBOTO PEryIMPOBAHNSI HOBBIX TEXHOIOTMIT, VIC-
II0/Tb3YeMBIX B I[M(POBOIT SKOHOMMKE, TOATBEP>KIAAETCS, B YACTHOCTH, TeM (ak-
TOM, YTO B IIOC/I[JHME TOJbl aKTUBHO (HPOPMUPYETCs 3aKOHOJATe/IbCTBO, Kacalo-
Iieecst aBTONM/IOTYPYeMbIX aBTOMOOWIIEN ¥ IPOHOB®.

B KOHTeKcTe pasBUTHA MCKYCCTBEHHOTO MHTE/UIEKTA M POOOTOTEXHVIKY JJIs
IOPUAMYECKOI HAyKM 0COOYI0 aKTya/JIbHOCTb IpUoOpeTaeT M3ydeHue TPajuliy-

3 CMm.: Teslas Self-Driving System Cleared in Deadly Crash. Available at: https://www.nytimes.
com/2017/01/19/business/tesla-model-s-autopilot-fatal-crash.html (maTa obpamennsa: 31.10.2018);
Tesla sued in China over fatal crash. Available at: https://www.fit.com/content/80c45ad6-7ef0-11e6-bc52-
0c7211ef3198 (mara o6pamenns: 31.10.2018)

* Poccust opHa n3 nepssix B EBporte 1 B Mupe 3akpermia 8 'K PCOCP 1922 r. 6e3BMHOBHYO OTBET-
CTBEHHOCTD BJIafIe/IbIla ICTOYHVKA IIOBBIIIEHHOI OITACHOCTY, ¥ MHMIMATOpoM aToro 6611 A.T. Toix6apr,
OfIVH 13 Pa3pabOTUNKOB MEPBOTO COBETCKOTO IPask/JaHCKOTO KOfleKca.

* Pa3paboTKy Mofeselt aBTOMMIOTHPYEMbIX aBTOMOOIIEl, aHaTOTMYHBIX aBTOMOOM/LIM KOMITAaHNI
Tesla, aHoHCHpOBaV NMIEPbI MIPOBOIT ABTOMOGY/IbHON IIPOMBIIUIEHHOCTH, Takye Kak General Motors
u Volvo.

¢ HopMmaTuBHBIE aKTbl, PETyIMPYIOLIMe MCIONb30BaHMe OECIVIOTHBIX JIETaTENbHBIX YCTPOVICTB,
pevictBytor B Kanape, @panuny, Tepmanuy, Benmmkobpurannu, Vispanne, Inonnn, Hosoit 3emanpun,
ITBervu u Ap. CreljanbHOe peryaupoBaHue OeCIIIOTHBIX aBTOMOOWIel yxxe mpunato B CIIA, Be-
nvkobpurauny, Tepmanun, Opanrun, Tomwmanpum, [IBenvn, Januu, Ascrpammu. CMm. noppobHee:
Regulation of Drones. The Law Library of Congress, Global Legal Research Center, 2016; At a Glance:
Autonomous Vehicles, 25 July 2017. Available at: https://www.twobirds.com/en/news/articles/2017/
global/at-a-glance-autonomous-vehicles; A Global Race For Autonomous Vehicles: Views From The
United States, Europe, And Asia, June 2, 2017.: http://fticommunications.com/2017/06/global-race-
autonomous-vehicles-views-united-states-europe-asia/ (ara o6pargenus: 31.10.2018)
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OHHOI1 TPO6/IeMBI TPABOCIIOCOOHOCTY, TIOHATHS JINIIA, OPUANIECKON TMIHOCTH,
Y4YacCTBYIOLIEl B MIMYL[ECTBEHHBIX OTHOLIEHNAX.

B 3akoHOpaTeIbcTBE OBHUM M3 MEPBBIX YIIOMUHAHUI POOOTOB MOXKHO CUM-
taTh CT. 12 KouBenuun OOH 06 ncronp3oBaHuM 371eKTPOHHBIX COOOIIEHUI B
MeXIYHapOIHBIX HoroBopax (2005)7, rie pedb MAET O CIENVAIbHBIX IIPOrpaM-
Max, TaK Ha3bIBaeMBbIX «3/IEKTPOHHBIX areHTax», KOTOpble NpefHa3HaueHbl 11
3aK/II0YeHMsI JOTOBOPOB 6e3 yuacTus desioBeka. B odurimanbHOM KoMMeHTapum
K KoHBeHLIMM yKasbIBaeTcCs, 4TO Cr€HEPUPOBAHHbIE KOMIIBIOTEPOM OIlepaliy
paccMaTpUBAIOTCS KaK JeiiCTBUS TOro (pM3NYeCcKOro MM IOpUANIecKOro JInia,
OT VIMEHU KOTOPOTO JICIIONb3yeTCs KOMIIbIoTep. ATpuOyIuA HeiCTBMIL, IPOU3-
BOJVIMBIX MAIIVHOM, GU3NIECKOMY VIV IOPUANIECKOMY JINITY, TAKUM 00pasoM,
OCHOBaHa Ha MPEJCTaBICHUN O TOM, YTO MAIIMHA BCET/Ia BBIIIOIHAET TOIbKO 3a-
TIOKeHHbIe B Hee MHCTPYKUuK. OIHAKO, KaK IOAYePKUBAETCA B KOMMEHTApUN, B
[IepCIIeKTVBEe HOBbIE ITOKO/IeH s MH(POPMALVIOHHBIX CYCTEM CMOTYT IelICTBOBATb
He TO/IbKO aBTOMAaTM4YeCK!, HO I aBTOHOMHO, YUUTbCA Ha CBOEM OIIbITE U M3Me-
HATD [TepBOHAYa/IbHbIE MHCTPYKIMM®,

CyuecTBeHHBIe TIPe0OPa3oBaHNUsA, KOTOPbIe OKMUAAIOT B L[M(POBYIO 3IOXY I10-
HATIE «CYOBEKT IpaBa», MO>KHO IIPOVJUIIOCTPUPOBATD C/IEAYIONUIVIMY IBYM IIPU-
MepaMI.

Pesonrwouus Eeponeiickozo napnamerma. EBponapnament 16.02. 2017 npunsan
PE3OMIOINI0 O TPaKAAHCKO-IIPABOBBIX HOPMaX, KacalolMXcsi poOOTOTeXHUKN’.
B TekcTe pe3omionyuy B KaueCTBe K/II0UeBOT0 BbIfIENAETCs BOIIPOC O TPaXKAaHCKO-
IIPaBOBOJ OTBETCTBEHHOCTH 33 Bpell, IPUYMHEHHBIN poboTamMu. BrieneHs! nBe
6a3oBble MOJIE/IV OTBETCTBEHHOCTN, KOTOPbIE MOTYT OBITh VICIO/Ib30BAHBI B Oy-
IyILeM 3aKOHOZATeNnbcTBe: (1) OTBETCTBEHHOCTDb HE3aBMCYIMO OT BUHBL; (2) pucK-
OPVMEHTUPOBAHHDIN MOAXOJ, KOITAa OTBETCTBEHHBIM IIPU3HAETCA TO MU0, KOTO-
poe 6bUI0 CIIOCOOHO MUHMMM3MPOBATh PUCKY U HEeTaTUBHBIE ITOCTECTBISL.

Xotsa EBpomnelickuil mapnaMeHT IpUiep>KUBaeTCs IO3ULNY, B COOTBETCTBUU
C KOTOPOI1 «Ha COBPEMEHHOM 3Talle OTBETCTBEHHOCTDb JO/DKHA JIeKaThb Ha 4eslo-
BeKe, a He Ha po00Te», B JOKYMEHTe IOJYePKMBAETCS, YTO pacIpesie/ieHue OTBeT-
CTBEHHOCTH 11 €€ COPa3MepHOCTb IIPAaBOHAPYILIEHNUIO IPeCTaBIIAeT COOO0IT CTIOXK-
HyI0 3aja4y. Tak, HeOOXOOVMO Y4YNUTHIBATh YPOBEHb AaBTOHOMHOCTYU pobOTa 1
IIPOBOJVTD pasinyyie MKy HaBbIKaMMi, KOTOPBIM po6oTa 00y4mau B mpolecce
TPEHUPOBOK, U TeMJ HaBBIKaMy, KOTOPBIl POOOT MPHoOpest mocpescTBOM caMo-

7 KonBeHLus mpuHATa pesonmonueir 60/21 Tenepanproit Accambaen OOH or 23.11. 2005 // SPS
ConsultantPlus.

¢ Konseruust OOH 06 1Co/1b30BaHNY 37IEKTPOHHBIX COOOLIEHNUIT B MEXAYHAPOSHBIX JOTOBOPAX.
New York, 2007. C. 69-70.

° Civil Law Rules on Robotics European Parliament resolution of 16.02.2017 with recommendations
to the Commission on Civil Law Rules on Robotics (2015/2103(INL)). EP reference number: P§_TA
(2017)005.
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obydeHMs. B pesonronuy Taxke OTMEYaeTCsA, YTO B HONTOCPOYHON IePCIeKTBE
111 Hanboiee C/I0KHBIX aBTOHOMHBIX pOOOTOB I1e71ecO000pasHO IPefyCMOTPeTh
CIlella/IbHbIN ITPaBOBOI CTATYC «3/IeKTPOHHBIX /1L (electronic persons), koTo-
pble HECyT OTBETCTBEHHOCTb 32 JII000II IIPUYMHEHHBI MMM BpeJ] I MOTYT MIMEThb
OIpefie/IeHHbIe ITpaBa ¥ 0053aHHOCTH, €C/IY CAMOCTOSTE/IbHO BCTYIIAIOT B IIPaBO-
Bble OTHOILIECHNS C TPEThUMM TML[AMA.

HMnuyuamusnoui 3axononpoexm xomnanuu Dentons. B xoHue 2016 r. poccnmit-
CKue COTpymHMKM fopuamdeckoil ¢pupmbl Dentons (Cankr-Iletep6yprekmit oduic)
1o 3aka3y Grishin Robotics paspaborami 3sakoHonpoekT «O BHECEHVI IBMEHEHI B
Ipaxxpanckmii kogeke Poccuiickort Pefepanyy B 4acTyi COBEPIIEHCTBOBaHMA IIPaBO-
BOTO PETY/IMPOBaHMA OTHOLICHUIT B 00/1acTH poOOTOTeXHMKI». OfHAKO KOHEYHOI!
1]e/IbI0 ABTOPOB OBIIO He BHECEHVe VI3MEHEeHN I B 3aKOHOZIaTe/IbCTBO, & MHMUIVIAIIVA
9KCIIEPTHO AVICKYCCUY O CMCTEMHOM 3aKOHOJATeTIbHOM PETy/IVPOBAHMY B 0O/IacTy
po6ororexunk'’. Po60TOM-areHTOM, COITIACHO 3aKOHOIIPOEKTY, IIPU3HAeTCs poOOT,
KOTOPBIII 10 PELIeHNI0 COOCTBEHHUKA U B CUJIy KOHCTPYKTMBHBIX OCOOEHHOCTE
IpefHa3HaueH JUIA y4acTus B TPaXAaHCKOM obopote. IIpn ycmoBum perucrparym
Mope/y poOOT-areHT HafleyseTCs IPaBOCIIOCOOHOCTRIO. B 3aBICHMOCTI OT TOTO, BBI-
CTYIIaeT /M poOOT-areHT B KaueCTBe CyO'beKTa JOrOBOpA VN IIPeIMeTa CHEIKM, K
TP>KIAHCKMM OTHOIIEHVSAM C YYacTIieM pOOOTOB-areHTOB MOYKET IIPYMEHATHCS 110
aHaJIorMy MO0 TPpaXKJAHCKOe 3aKOHOMATENBCTBO O IOPUANYECKIIX TMIIAX, TNOO0 IPaK-
JIAHCKO-IIPaBOBbIE HOPMBI, Kacaromyecs MMyecTBa. OTBETCTBEHHOCTD 32 JIeVICTBIA
poboTa-areHTa, 110 061IeMy IIPAaBIITY, HECYT €r0 COOCTBEHHMK 1 B/Iafiefiell, HO OCHO-
BaHVA JJI1 OTBETCTBEHHOCTV MOTYT BO3HVKHYTb U B Pe3y/IbTaTe NeVICTBUIL PYTUX
JINLIA, IPeX/e BCETo, pa3paboTuyKa, IPOU3BOANUTENA POOOTOB, NI, OCYIECTB/IAB-
IIETO TEXHMYECKOe 00CTy>KBaHIe po6oTa-areHTa.

[IpuBeneHHbIe NpPUMEpPbI ITOKAa3bBIBAIOT, YTO IOHATHE IPAaBOCYOBEKTHOCTH,
KOTOpO€ MMeeT MHOTOBEKOBYIO MCTOPYIO, COXPAHsAET CBOIO aKTYaJTbHOCTD U, IO
BCell BULMMOCTH, OyieT BOCTpe6OBaHO /Il TOCTPOEHMS CYCTEMBI IIPABOBOTO pe-
Ty/IMPOBAHNUA OTHOIIECHWIT, BOSHMKAOIVX B VIPPOBOIT 9KOHOMIKE.

2. MoHaTHE «IMLL0» U IOPUANYECKUA KOHLenT
AENCTBUTENIbHOCTM

2.1. UcTtopusa popmMupoBaHUa IOPUANYECKOIO MOHATUS «JIULLO»
KaK 6a30BOro NOHATUSA NPaBOBOIA peasibHOCTH

«JInnjo» (persona — J1aT.) OTHOCUTCA K YUCITY PEBHENIINX IOPUNYECKUX 110-
HATUI, IpUYEM HACTONbKO BaXKHBIX, YTO €70 MOXKHO HaPANY C MOHATUAMM «JIeMi-

1" Apxumnos B.B., HaymoB B.B. VIcKycCTBeHHBINI MHTE/UIEKT I aBTOHOMHBIE YCTPOJICTBA B KOHTEK-
cTe IpaBa: 0 paspaborke mepsoro B Poccuu 3akona o po6ororexnuxe // Tpynpt CIIMNM PAH. 2017.
Boim. 6 (55). C. 50.
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CTBME (HOTOBOP)», «BEIIb», «OTBETCTBEHHOCTD», <TOCYIAPCTBOY, BOJIA» paccMa-
TPUBATh KaK cucTeMoobpasyiomiee. [Ipy aToM NOHATHE TUIa ABIAETCA 6a30BbIM
97IEMEHTOM, HEOTHEM/IEMOJ YacTbI0 IOPUAUNYECKOTO KOHIIENTa JEeICTBUTENbHO-
CTH, TOTO CBO€OOPA3HOTO I0PUAMYECKOTO MUPa, KOTOPBIiT ObII CO3/1aH B IIpoliecce
MHOTOBEKOBOI1 9BOTIOLNM IOpuANdecKoi Mbicin. OyHoaMeHTaIbHOe I0puANye-
CKOe TOHATHE JIMLA Y MPABOCIIOCOOHOCTY MO>KHO 00pasHO pacCMaTpMBaTh Kak
«BXOIHOII OteT» B opupmdeckuii Mup. [ToaTomy, mpexxzie 4eM mpeyIoXUThb MH-
CTPyMeHTapuii, obecrieyyBaromNil yyacte poOOTOB B OTHOIIECHVSX, PETYIupY-
€MBIX IIPaBOM, HEOOXOAVMMO KPATKO OINCATh YCTPOICTBO 3TOTO HOPUANIECKOTO
MUpa, KOTOPBIN B IEPUOJ PUMCKOTO IIpaBa 0003HaYasICs TEPMIHOM ars, a 3aTeM,
B [IEPMOJ, CTAHOBJIEHN PalliOHa/IbHOI eBporelickoit Hayku B XVI-XVIII BB. no-
JTy4UJI 3aKOHYEHHBIV BYJI IPABOBOT'O KOHIIETITA JeICTBUTEIbHOCTIL.

[ToHATD yCTPONMCTBO OPUANYECKOTO MIPaA IIOMOTAET K/IACCMYECKOE OIpefere-
Hue mpaBa, ganHoe Llenbcom: «Jus est ars boni et aequi». Bce 3HatoT aTnt matuu-
ckue cnoa 1o nepesony V.C. Ileperepckoro: «IIpaBo ecTb McKyccTBO f0Opa 1
crpaBegIMBOCTU». OlHaKO He BIIOJIHE TOYHBIN IepeBOf] C/I0Ba ars IpeBpaljaeT
IeICTBUTENBHO «IIPEBOCXOIHOE» (II0 BBIPaYKEHMIO Y/IbIINIaHa) OIIpefieieH e Ipa-
Ba B adopu3M C TYMaHHBIM 3Ha4eHMeM. [leflo B TOM, 4TO JIATMHCKOE CIOBO ars
ABJIAETCSI MHOTO3HAUHBIM Y, YTOOBI IOHATD ITyOuHY onpepenenns Llembca, He-
00X0AIMO VIMETb B BUJY He TOJIBKO €ro 3Ha4yeHMe KaK MCKYCCTBA, HO U Apyrue
CMBIC/IOBbIE 3HaY€HMA JaHHOrO coBa. IIpaBo Kak ars ecTh, pexx/ie BCero, npo-
IYKT 4eI0BEYECKOTO pa3yMa, HayKy ¥ B 9TOM CMBbIC/IE IPEACTAB/IAET OO0 HeUTO
HEeeCTeCTBEHHOE MU VICKYCCTBEHHOE.

[ MoHMMaHMA MPUPOABI OPUANYECKOTO MIUpPa KaK ars MOY4YUTe/NIbHA UCTO-
pus nepeBofia TEpPMIHA PErsona M3BECTHBIMU PycCKMMM LyBumucTamu XIX Beka
MN.b. Houuxum u [.O. Hlepuienesnuem.

B usBecTHOM yueOHUKe pyuMcKoro mpasa V.b. HoBunkoro naTuHckoe cr1oBo
persona nepeBefieHO Kak 1n1o. To ecTh persona — 3TO Y€NOBEK, ITYCTh U HE KaXK-
JIblil; pab — 9TO 4e/oBeK, HO He persona, He mnijo. OH He[BYCMBICTIEHHO NNILET,
qro uua — 910 mopu. [.O. IllepureHeBry B IepBOM M3IAHUY CBOETO Y4eOHMKA,
CIefysl TpaAMIUY, TaKXe IepeBen persona kKak muno. Ho B 6omee mosgHeM us-
faHuM «Y4eOHMKA PYCCKOTO TPaXKJAHCKOTO IIpaBa» OH IEPEeBOAUT persona Kak
MacKa, TeM CaMbIM paccMaTpyBasd 3TO IOHATHE y>Ke He KaK aHTPOIIOTIOTMYECKOe,
Ouonornyeckoe, a Kak cyrybo opuanmdeckoe'’.

Kasanocs 6b1, Kakoe 3HaYeHVe IMeeT IIePeBOJ] TATMHCKOTO TepMIHA persona —
muno win Macka. OkxasbiBaeTcs, uMeeT, npudeM 3HauntenpHoe. E.B. Cnektop-
CKIiT pa3bAcHAeT, nodemy I.O. [llepimeneBrd yTOYHMI CBOE IIOHMMaHEe TEPMIHA
persona: «JJaxke moHATMe (U3NIECKOTO /IUIA ABJIAETCSA YeM-TO HaIdMIVpUYe-
CKMM, 0COOBIM MeTapM3MIeCKUM IPUATKOM K peaIbHOMY 4elIoBeKy. ITO MOH:A-

1 Cwm.: [Tarkos [I.B. ®usnueckoe nuito yenoseka // Lusunuct, 2012. Ne 1. C. 33.
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THe SIBJISIeTCS KaK Obl MeTapu3M4ecKoil MacKoIi, TMYMNHO, HaJleBaeMO Ha JTIOfieN
IOpUCIIPYAeHIIMel, — TOf00HO TOJ Macke ¢ OYeHb IIVPOKUM PTOM ITPYCCKOTO
MIPOMICXOXTEHNA, KOTOPYI0 HOCWIM PUMCKME AaKTEPBl M KOTOpas Ha3bIBaach
persona»'2. BoT oTKyz#a — 13 aTpuOyTOB TeaTpaibHON XKM3HY — 3a/IMCTBOBAHO
Ba)KHellllIee I0pUAMNIecKoe IMOHATHe persona!

Kak uenoBek, Oka3aBIINIICA B IPeYeCKOM MM PUMCKOM TeaTpe, B KOTOPOM
apTUCTBI HOCVIY CIeL{MaIbHble MAaCKY, IIEPEHOCUIICS B 0COOBIIT MUP, TaK U IOPK-
CTBI JJIs1 IPOCTPAHCTBA IIPaBOBOJ pealbHOCTH BBEIM 3HAKOBO-CUMBOINYECKOE
noHATHE CyObekTa npasa. OKasbiBaeTcs, PpuandecKoe N0 — 3TO He YeNIOBeK,
a ImpaBoBasg MacKa denoBeka. Co BpeMeH K/IacCUYeCKOTO PMMCKOTO IpaBa YT-
Bep)X/ieHNe «CyOBEKTOM IIpaBa SAB/ISETCA TONbKO >KUBOII 4€/IOBEK» — CTAHOBUTCSA
OIIMOOYHBIM KaK CBS3aHHOE C Y3KO-peaTMCTUYeCKVM NOHMMAaHMEM IIpaBa, ero
KOHIIENTa, B KOTOPOM M €llje He POJVBIINIICA Y€TIOBEK, M Y€/IOBEK YMEPILNIT MO-
TyT OBITh IIPU3HAHBI «CyOBEKTAaMM ITpaBa». [/ pUMCKMX IOPUCTOB persona — 3To
He Ye/I0BeK, KOTOPOrO MOXKHO OBIIO IIOTPOraTh PyKaMu, /sl HUX OblTa Hecylie-
CTBEHHA Te/leCHasA CYIHOCTD YelTOBeKa, OHY IIPU3HABA/IN PasHUILY MeXAY (pusn-
YeCKVM U IOPUANYECKUM POXKJIeHIEeM Ye/IOBeKa.

Cynp6a Takux (yHZaMEHTATIbHBIX 'YMAaHUTAPHBIX IOHATUI, KaK «IMIIO —
IIepCOHa — MackKa» U «IMYHOCTD, OOMafaomas JOCTOMHCTBOMY, ABJAETCA XO-
POIIMM IIPUMEPOM IS IeMOHCTPALIMU TOTO, YTO M3BECTHBIN PycCKuil ¢pumocod
npaBa E.B. CnekTopckuil HasbIBa/l «reHeanoruei» couuanbHbIX npaei: «CemaH-
THYecKass 00paboTKa MOHATHIT HOCUT TeHeTUYEeCKMIl, 10 IMPEUMYIeCTBY UCTO-
pudecknit xapakrep. [IoHATUs He MajaloT ¢ Heba B TOTOBOM BUJE U He MapsT,
Kak I[;raToHOBHI umen, HaJ, AeiICTBUTENbHOCTHIO B KAKOM-TO TaMHCTBEHHOM 9M-
nupee... BMecTo Toro, 4To6n1 60/Iee MM MeHee OJHOCTOPOHHE U IPOU3BOIBHO
[eNyIMpPOBaTh IOHATHUA «YUCTBbIe», TOPa3fio LiesiecoobpasHee B3OWTH K MCTOPU-
YeCKVM KOPHAM ¥ Pa3BeTB/IEHMAM IOJIeXAIUX BbIACHEHUIO IIOHATUIL; U Cpeny
3TUX pa3BeTBJICHNUII BCETZia HAIIYT CBOE MECTO 1 CBOe 0ObsICHEHNE Te 3HAYEeHI,
KOTOpBIE€ C TAKOV TOPAOCTBIO ¥ HE3aBMICMMOCTBIO IelyLPYIOTCA allpPUMOPHBIMU
TeOpeTUKaMU KaK eIMHCTBEHHO VICTUHHBIE» 2,

Persona — 3T0 MCTOYHUK BEIMKOIO MHOXXECTBA HE TOJIBKO I0PUANYIECKIX, HO 1
$UI0cODCKIX, TEOTOTMYECKIUX, COLIVIOIOTMYECKNX U IaKe TUTEePATYPHBIX MJIEIL.
Bcem nmamaTHa nurarta n3 komeauu lllexcnmpa «Kak BaM 910 moHpaBuTcs»: «Bech
MIUp — Tearp. B HeM >KeHIIVMHDBI, MY>KYMHBI — BCe aKTepbl. Y HUX CBOM €CTb BbI-
XOpibl, YXofbl. VI KaXK/Iblil He OJHY UTPAeT pOib». [IefICTBUTE/IBHO, BCE HAYMHAETCA
C MacKy, C 9TPYCCKOTo coBa «fersu», 03Havaromlero «Macka». Persona B kaccude-
CKMII IIEPMOJ, IMeEJIA YK€ HECKOIbKO 3HaY€HMI, JA/IEKO OTCTOAIMX OT TeaTpalb-

2 Cnexropckuit E.B. IOpucnpynenius u ¢unocodus // IOpupudecknit Bectuk. 1913. Ku. 2.
C.72-73.

13 Cnexropckuit E.B. ITonsiTrie 0611ecTBa B aHTMYHOM Mupe: ITIOf 110 CeMaHTHKe 0011ecTBOBefe-
Hud. Bapmasa, 1911. C. 4-5.
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HOJI MacKy, KoTopyto umen B Bupy lllekcrimp. OHO 03HaYasmo M XUTEICKYIO pOb
vy GYHKIVIO, KOTOPYIO BBIIIOMHSA 4e/lTOBEK B JKVM3HY, Oymydn mubo maxapem,
760 BO€HAYa/IbHIKOM, 00 103TOM. B cirydae cMepTy 610/10TM4eCcKOro 4esioBe-
Ka IPOVICXOMIMII Pa3phIB C ero couyanbHol pyHKImelr. [IoaToMmy «personam vitae
deponere», 4TO 03HaUaeT — CHATb MACKY JKU3HI, T.€. MHOCKA3aTeIbHO — yMe-
petb. C nyIla yMeplIero peasbHO CHUMA/IM TUIICOBYIO MAcKy, YTO O3HAYaJIo €ro
0CBOOOX/IEHNE OT )KVMI3HEHHOII POJINL.

O6paTuM BHMMaHMe Ha 3TO 0OCTOATENbCTBO — HA HEKYIO [IBOVICTBEHHOCTD
4e/I0BEYECKOTO CO3HAHIA YV peajIbHOI POy, PYHKIUY, MHAaUYe — MACKV YeTOBeKa.
/3 970l IBOJICTBEHHOCT IPOMCTEKAET pa3yeHue OMOTOrMYecKOro YenoBeKa,
HaJIe/ICHHOTO CO3HAHVeM, U ero I0pUAMYecKOl MacKy (IIOHATHA JIUIIA), KOTopas
3aMeHseT 4YelloBeKa B MCKYCCTBEHHOM IOPUAMYECKOM MMpe, CKOHCTPYMUPOBaH-
HOM 13 37IEMEHTOB, AB/IAIOMINXCA IIPOyKTaMI CO3HAHNA, KOTOPbIe He 00/1alaloT
HMKAKVMM pPeasibHO 3HAYMMBIM COfiep>KaHMeM, a OT Hadasa [0 KOHIIA SAB/IAITCA
BBIZIYMKaMM, QUKIMAMY, CO3JaHHBIMI Y€TIOBEYECTBOM B KaueCTBe TEXHIMYECKIX
CPeZCTB IPUCIIOCOOIEHNA K CYLIeCTBOBAHMIO B YC/IOBUAX COLIYMA.

Mo>XHO IIpMBECTU HECKONBKO YOeNUTeTbHbIX IPMMEPOB U3 MCTOPUY IPaBO-
BOJI HayK! ¥ IPAKTUKY, KOTOPbIe CBUETENbCTBYIOT O HE3aBUCHMOCTY IOPUJM-
9eCKOT0 MOHATHA NI OT TOTO, YTO IPUHATO CYUTATb CYO'beKTaMU B peaIbHON
XKM3HM, a TAKOKe B IPYTUX HayKaX, IPeX/ie Bcero, B Guaocouu n Ipyrux ryma-
HMTAPHBIX HayKax (Ha/ln4due BO/IU, CO3HAHNA, MTHTEPECOB U T.IL.).

Tak, b. Bunpmeitn pasnauyan Tpyu Buja I0PUANYECKUX /UL U, TIOMUMO COBO-
KYIHOCTY PM3MYECKUX /NI U YIPEKACHMIA, BBIIETIA TAK)XKe COBOKYITHOCTD MIMY-
mectBa (Vermogensinbegriffe). TocymapcrBennas kasna wmm hereditas iacens
(«1exkadee HaC/IEACTBO») MOTYT PacCMAaTPMBATHCSA KaK IOPUMYECKOE JINIIO, IMETh
npaBa u o6s3aHHocTH'. OGOCHOBBIBasI HECOBMaZieHNe CYyObeKTa IIpaBa C IOHs-
TVIEM KOHKpeTHOro, XuBoro muamsypaa, E.H. Tpy6eukoit npuogun B nmpumep
IIPaBO 4eJI0BEYECKOTO 3apO/bIIa, KOTOPBII ellie He POAVIICA, a TaK)Ke CIydan Cy-
IIeCTBOBAHNA CyO'beKTa IIpaBa, KOIa COOTBETCTBYIOMINII €My Ye/lOBEK IpeKpa-
TIWI cBOe PU3MYecKoe CylecTBOBaHme".

B VIHpuu, cornmacHo [peBHUM PeIUTMO3HBIM O0BIYasAM, MHAYUCTCKUE VOB
IPU3HAIOTCA CYAaMy OPUANIECKIMY JINIIAMY, MEIOT CBOM MHTEPeChl, KOTOpbIe
TpeOyIOT 3alUThl, 00/IaJAI0T IIPAaBOM IOfjaBaTh UCKM M OBITh OTBETYMKAMU B
cyzme. B mHTepecax ujona B cyie BBICTYIAeT 4e/IOBEK, Ha ITONEYEHUN KOTOPOTO
HAXOIMTCA UTOM ¥ KOTOPBIi Hafle/AeTCs MPpaBaMM YIIPAB/IAIOIEro 10 aHATOTUU
C IIpaBaMM YIPABIIAILIET0 MMYIIECTBOM HECOBEPIIEHHOTETHETO HAC/IeIHMKA' .

4 Windscheid B. Lehrbuch des Pandektenrechts. 6. Aufl. Frankfurt a. M., 1887. S. 156-161.

> Tpyb6erxoit E.H. Jlekuun mo sHumkmoneguu npasa. M., 1917. C. 166-167. CM. Takxe KpUTUKY
E.H. Tpy6enkum teopun ¢ukimit ®.K. pon CaBunbu: Tam xe. C.175-176.

!¢ Cm.: Bombay High Court: Pramatha Nath Mullick vs Pradyumna Kumar Mullick on 28 April,
1925. L.R. 52, Ind. App. 252.
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CormacHO MHAYMCTCKOMY IIPaBY, MJ0/Ia MOXKHO CJleIaTh HaCJIeTHMKOM BCETo MIMY-
mectBa'’. HampoTus, «caHHbACK» («OTpedeHMe»), acKeT, OTPEKIINIICA OT MUPA,
He TO/NbKO OTKAa3bIBAe€TCS OT BCETO CBOETO MMYILECTBA, HO INOTHOCTBIO Teps-
eT CBOI0 IIPaBOCIIOCOOHOCTD, HEepPecTaeT ObITh CYOBEKTOM I'PaKZAaHCKMX IPaB.
C TOYKM 3peHuA MHOUIICKOV IMPaBOBOJ JOKTPMHBI IOHATHE NINIA ABIAETCA B
HIO/IHOJ Mepe YCTIOBHBIM U MOXKET IIPYMEHATHCS K JI0ObIM CYILeCTBaM, BelljaM
wnn obbekTam. B 2000 1. BepxoBHblit ¢y VIHANY, MMes B BULY MIMYIIeCTBEHHbIE
VIHTEPeChl CUKXCKOJl PEINIVMO3HON OOLIVHBI, IPU3HAN IOPUANYECKUM JIALIOM
«lypy IpanTx Caxnb» — OCHOBHOI! CBAILEHHBII TEKCT CUKXOB'®,

B pamkax Mopckoro npaba ele B Hadajie XX BeKa B HEKOTOPBIX rOCyjapcTBax
IOpUANYECKUM JIMIIOM Ipu3HaBamuch kopabmn'®. Kak cmpaBemmmBo ormedarn
b. Cvmurt, QpyHKUMA IOPUAMYECKOTO JMI[A COCTOUT HE TOIBKO B PETryINpOBaHUU
IIOBEJIeHNsI TOTO CYO'beKTa, KOTOPOMY IPYCBAaNBaeTCA JAHHBIN CTAaTYC, HO U B pe-
TYIVPOBAHUY TIOBEJEHNA Ye/I0BeYeCKIX CYLIECTB 110 OTHOIIEHNN K 9TOMY Cy0'b-
eKTY VUIY 110 OTHOLLIEHUY APYT K ipyTy. «Cenarh Kopabib I0pUANYIeCKIM JTULOM
COOTBETCTBYeT MHTepecaM OO0IecTBa, KOHEYHO ke, He IIOTOMY 4TO 3TO KaK-TO
U3MEHNT IIOBefIeHNe KOpabid, a IIOTOMY, YTO €r0 TMYHOCTD AB/AETCA 3D eKTNB-
HBIM MHCTPYMEHTOM ISl KOHTPOJIA IIPM OIPefe/eHHBIX 0OCTOATENIbCTBAX €ro
cobcTBeHHMKA Wy Apyrux mopeit. lllnpokoe Ha3HaueHMe IOPUANIECKOTO INILIA,
Oynb TO KOpabiA, U071, MOJIEKY/IbI VTN YeI0BEKa, a TAKXKe KOT0-/INO0 VI Yero-
160, KOMY OHO IIPeJIChIBAETCS, 3aK/II0YAETCSI B TOM, YTOOBI YIIPOIATh Pery/u-
pOBaHMe IOCPeCTBOM OpraHNM3alNy OOIIeCTBEHHBIX OTHOLIEHNI, Ye/I0BEYECKO-
TO IIOBEJICHMS U B3aMOJeICTBIA» .

VicTopus ¢ mepeBofioM 1 TONKOBaHVEM IOHATHUA PUMCKOTO IIpaBa «persona» B
IOPUANYECKUX TEKCTaX MMeeT CBOe IPOJI0/DKeHe B COBPEMEHHOI ITPaBOBOII HayKe.

®pannysckuit ucropuk npasa [l. [Jepyccen obpaliaeT BHUMaHMe, YTO TEPMIH
persona MCIOb3yeTcA B AUAAKTUYECKUX TeKCTaX pUMCKOro npasa (VIHcTuTynum
Tlast u Jurecter FOcTHMaHa) Kak abCTpaKTHOE POIOBOE IOHATHE, a TOHATHUE bU-
3MY€CKOTO NI AB/IAETCA TONbKO OJHNUM M3 €r0 3HaYeHMII, IpudeM JIaeKo He
caMbIM BaXHBbIM. Ho fja’ke B 3HaUeHNV MHANBY/A TEPMIH INLIO VIV INYHOCTD He
O3Hayasl i1 PUMJ/IAH BHYTPEHHMX CBOJICTB Ye€/IOBEKa, a, CKOpee, COBOKYITHOCTDb
3/1IeMEHTOB, KOTOPbIe XapaKTepU3YIOT Ye/IOBEeKa C TOUKY 3PEHM ero COLMAIbHO-

7 Calcutta High Court: Pramatha Nath Mukherjee And Ors. vs Anukul Chandra Banerjee And ...
on 21 July, 1924.

8 Supreme Court of India Shriomani Gurudwara Prabandhak ... vs Shri Som Nath Dass & Ors on
29 March, 2000. Cm. TaxKe KOMMEHTapuil K JaHHOMY peleHno B crarbe: Singh K. Aad Guru Granth
Sahib — A Juristic Person // Understanding Sikhism. The Research Journal. July-December. 2000. Vol. 2.
No. 2. P. 24-28.

¥ U.S. Supreme Court. Tucker v. Alexandroff, 183 U.S. 424 (1902). Tucker v. Alexandroff. No. 303.
January 6, 1902. 183 U.S. 424.

0 Smith B. Legal personality // Yale Law Journal. 1928. N 3. P. 296.
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TO U 9KOHOMMYECKOTO cTaTyca. «Persona B IeiiCTBUTEIbHOCTY 0003HAYaeT OTHO-
BPEMEHHO U ITePCOHaXK, KOTOPOT'O VICIIONHSIOT, X PYHKIIVIO, CTEPEOTUITHYIO U KO-
ANGUIVMPOBAHHYIO, TAK Xe, KaK 9TO VIMEeT MECTO B TParefysxX WIN KOMEAUAX»,
T.e. CJIOBO persona B 3Ha4eHNM (PM3NIECKOTO /NIl BCerfa HeClo B cebe ompere-
JICHHBIII TEXHIYECKUI CMBICT 11 CIIEIMATbHO UCIIONb30BaIOCh A 0003HAUYeHNA
«IIpaBOBOI pomm»*.

CpaBHMTeIbHOE VICTOPIYECKOe JCCTIeffoBaHMe, KoTopoe mposen T. By, mokasa-
JI0, 9TO «IOPUANYECKAs TUIHOCTb» U CaM 4eJIOBEK PUMCKUMY IOPUCTAaMM HUKOT-
la He OTOX/IECTB/IA/INCDH: CIOBO persona MCIOIb30BaloCh C I/Iar0/IaMy HOCUTD,
IIpefICTaBIIATD, UCIIONMHATD, COXPaHATH (gerere, tenere, sustinere, suscipere u T.11.),
HO HMKOIJIA He YIOTpPeO/IANIoch ¢ I71aronoM «6bITh». [IpencTaBnenne o ToM, 4TO
IOpUAMYEecKas MacKa ¥ 4eJIoBeK, KOTOPBII ee HOCUT, CYyTh OJHO M TO JKe, 3aKpe-
IJIOCHh B €BPOIIEIICKOI opucpyaeHnnu Tonbko B XIX B. Bo MHOTOM 6Ormaropaps
treopun ¢pukunit ©.K. pon CaBuHbN, OCHOBAHHOI Ha Te3MCe, YTO AEVICTBUTE/Ib-
HBIMY CYO'beKTaMy IIpaBa MOTYT OBITh TONBKO >KMBBIE JTIOU*.

Takum o6pasom, umenHo B XIX B. chopMmpoBanucey iBa OPUANIECKIX MUPO-
BO33pEHMS: «y3KO-peaqcTNIeckoe» IIOHMMaHue IIpaBa, CBsA3bIBaolee IIPaBo C
BHEIIHUM MaTepuaJIbHbIM MUPOM, I MMPOBO33peHNE, OCHOBY KOTOPOTO COCTaB-
JI€T TOAXOJ K IOPUINYeCKOMY MUPY KaK K 0CO00JT I CAMOOCTATOYHOI peaTbHO-
ctu. E.H. Tpy6e1koit o4eHb TOUHO ITOKa3asI CyTh MPOOIeMbI IPaBOCYOBEKTHOCT
Yyepes3 pas/ndne B METOHOIOTMYECKIUX O/IX0/IaX K IIOHMMAHUIO IIPaBOBOIL peajib-
HOCTH: «B 60bIIMHCTBE OPUANIECKIX SHIMKIIONEANIT OTAE O CyObeKTe ImpaBa
Ha4YMHACTCSA C ITOTIOKEHVIS, 9YTO CYOBEKTOM IIPaB ABJIACTCA Ye/IOBEK, Pu3nuecKoe
muno. [TonoxeHne, 4T MOV ABIAOTCA CyOBEKTaMM IIPaB, CAMO COOO0T OYEBUTHO
1 He Hy>KaeTcA B pasbsAcHeHNN. Ho pAoM ¢ 9TUM 3HaunTe/IbHas 9acTh IOPUCTOB
[IO/IaTaI0T, YTO CyOBEKTaMy IpaBa MOTYT OBITH TOBKO >KMBBIE, JEVICTBUTE/IbHBIE
moau. ITomo)keH1e 3TO CTY>KUT B Hallle BpeMs IPEAMETOM CIIOpa, MMEIOLIETo
IIePBOCTEIIEHHOE 3HAa4YeHMe. YTBEpXK/IeHMe, YTO CYyOBEKTOM IIpaBa MOXKET ObITb
TOJIBKO >KVMBOJ YeJIOBEK, TECHO CBA3AHO C Y3KO-peaNMCTNYeCKM INOHUMaHVeM
mpaBa»”. OTMeTHM, YTO y3KO-PeaqMCTUIeCKII IIOXON K IPaBy — 3TO He TONbKO
OTpUIIaHNe IIPAaBOBOI peaIbHOCTY 3a CyObeKTaMy IIpaBa, He COBIIAJAIOIIVIMI C
OMOIOTMYeCKIMM YeTTOBeYeCKVMI CYIeCTBaMy, HO Y HeraTVBHOE OTHOIIEHVe K

2! Deroussin D. Homo / persona. Archéologie antique de la personne / De la terre a I'usine: des
hommes et du droit. Mélanges offerts a Gérard Aubin / B. Gallinato-Contino et N. Hakim (dir.). Bordeaux,
2014. P. 439-440.

2 Wu T-M. Lost in translation: the verbal change from persona to person // Comparative
Legilinguistics. 2010. Vol. 2. P. 141-151. Cwm. raxxxe: Wu T.-M. Legal Personhood from the 18" to mid-
20" Century: From Neologism to Concept. Legal Bodies: Corpus/ Persona/ Communitas” Leiden,, 2014
[Onexkrponnelt  pecypc]:  http://idv.sinica.edu.tw/tmwu/share/20140530_Personhood_18_20sec.pdf
(maTta obpamenns: 31.10.2018)

# Tpy6euxoit E.H. Jlekuyu o sHiyknoneauu npasa. M.: T-Bo Tum. A.J1. MamonToBa, 1917. C. 166.
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[IPYTUM 371eMeHTaM I0PUMYECKOTO KOHIIEITa, B YaCTHOCTH, K BOJI€ TOCY/lapCTBa.
Bons rocymapcTba B IOpUCIIPYAEHIMY KaK TOHATHE IPeIIoNaraeT COBCeM He To,
4TO 0OBIYHO ITOHMMAETCS TIOJ, BO/Iel B pumocopuu 1 ICUXONIOTUNL.

2.2. Mpo6Gnema cmeLLeHNs NPaBOBOro NOHATUS nLa
M NOHATUS YeJIOBE4YEeCKOM INYHOCTH

Kasanocp 6b1, Bce ckazaHHOe paHee JO/DKHO ObUIO IOABECTY HAC K OfHO3HAY-
HOMY OTBETY, YTO IIpM OIIpefie/IeHHOM YPOBHE POOOTOTEXHMKM PaccCMaTpuUBaTh
aBTOHOMHBIX POOOTOB KaK CyO'BEKTOB IIpaBa MOXKHO I JaxKe Iienecoobpasno. On-
HaKo, KaK yKa3bIBaJIOCh paHee, IPaBOBOE NOHATYE JINIIA, BOCXO/sIIee K TOHATUIO
persona pMMCKOTO IpaBa, MMeeT CJIOKHYIO MCTOPUIO, B KOTOPOJ OHO B3aMMO-
IIe/ICTBOBAJIO C APYTMMIY MOHATHAMM, a €TO IIepBOHAYaIbHOE 3HAYeHMe Cepbes-
HO TpaHCOPMMPOBAIOCH IIOJ BO3ZEIICTBUEM JAPYIUX cep KYIbTYPbl M HAYKU.
HeiicTBuTeNnbHO, HaunHast ¢ XIX B. U Jjake CErofHs CIOXHO cebe MpencTaBUTh
paccyxjieHre o GU3NIeCKOM U Taxke OPUANYECKOM uiie 6e3 yIIOMIHAHNA Yerlo-
BEYECKOVI IMYHOCTY W/IM €€ OTAE/IbHBIX aTpUOYTOB, TAKMX KaK BOJISI VI MHTEpecC.

OueBMAHO, YTO CYLIECTBEHHYIO PO/Ib B OOBEAMHEHUN M CMEIICHUN B IOpU-
ANYeCKOM IOHATUM CyObeKTa IpaBa NMOHATHUI JIMIIA, MAacKM ¥ MHAUBUAYa/Ib-
HOJI 4e/I0BEeYeCKOil TMYHOCTM chirpana ¢umrocopus. B mepnon, cnemyrommit 3a
AQHTUYHOCTDIO, TIPAKTUYECKY BCS MCTOPUS eBpoIeiicKoi ¢pumocodum npoxogut
II07i 3HAKOM CaMOIIO3HaHMNA YeloBeKa 1 ero MecTa B Mupe. CornacHo Pome Ak-
BUHCKOMY, «INYHOCTb O3Ha4YaeT COBEpPLICHHel IIee BO BCell IPUPOTE, T.€. 3aKITI0-
Jarolleecss B pa3yMHoIT pupope»*t. P. [lekapT cBA3bIBaeT CYLIHOCTDb YelOBeKa C
ero CIOCOOHOCTBIO K CaMOMAEHTU(MKALNMM B KaueCTBe MBIC/IALIETO CYIecTBa
(cogito ergo sum). Cormacuo I.B. JleitOHuIly, 4emoBek NpencTaBiseT cob60il He
IIPOCTO IIO3HAIOLIee CYILIeCTBO, HO M CYIIECTBO MopaibHoe. JleitOHuIy moma-
rajI, 4To HOf OGeccMepTieM 4Ye/loBeKa «IIOHVMMAIOT He TO/NIbKO TO, 4TO Aylna Oy-
ieT IpebbIBaTh, HO U TO, YTO OY/IeT COXPAHATHCS IMYHOCTD, T.€. KOIZia TOBOPAT,
4TO YelloBevYecKas fylra 6ecCMepTHA, JOIYCKAIOT IPOfIO/DKEHNE CYIIeCTBOBAHMA
TOTO, YTO OOYC/IOBIVBAET Ty JIMYHOCTD ¥ COXPAaHAET HPaBCTBEHHBIE KAauecTBa,
IIOCKOJIBKY JIMYHOCTD VIMeeT COBECTh, M1V BHYTpeHHee pedIeKTUBHOE YYBCTBO
TOTO, KaKoBa ee AyIIa. A 9TO U [ieJlaeT ee BOCIPUMMYMBOI K HaKa3aHUIO VN
BosHarpaxpeHno»>. Taioke y V. KaHTa I7TaBHBIM B Ye/lOBeKe SIB/IAETCS HE €ro
CITIOCOOHOCTD K NO3HAHMIO, @ MPAKTUYECKNIT pasyM, «MOpPATbHOE CO3HAHUE» U
CII0COOHOCTD K cBOOogHOMY camoornpenienennio. JI. Deitepbax B cBoeil aHTPO-
IIO/TOTMYeCKOl pumocoduu, OfHUM U3 IEPBBIX CyMeT BOCCTAaHOBMTDH B IIpaBax

# Persona signiflcat id quod est perfectissimum in tota natura, scilicet subsistens in rationali natura.
Cwm.: Aquinatis T. Summa Theologica. I, qu, 29, art. 3.26.

% Jleti6nuy, I Counnenns. Tom 4. M., 1989. C. 183.
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YyBCTBEHHYIO IIPUPOAY 4YenoBeKa. UesroBeKa Helb3si BOCIIPUHUMATD TOTBKO KaK
MBICTIAIIIEe CYIeCTBO, IIOCKO/IBKY MBIIIIEHNE BCerfia abCcTpakTHO: «Termo ecTb oc-
HOBaHMe, CYObeKT MMYHOCTI»*. COOTBETCTBEHHO, 0€3 Te/la IMYHOCTD YeloBeKa
CTAHOBMTCS abCTpaKIMell, CyIHOCThIO 6e3 cymmecTBoBaHuA. KoHQmuKT «myxa n
wiotn» Deitepbax paccMaTpyuBal KaK «IJIABHBI MeTaU3WYeCKNil IPVHIIVID.
B ¢unocodun K. Mapkca, ¢ Apyroit CTOPOHBI, 4e/IOBEK PacCMAaTpUBAETCS Kak
«COBOKYITHOCTD OOIIIeCTBEHHBIX OTHOIIEHNUII»?, T.€. ONIPeeIsIOMM IS IPUPO-
JIbI YeJIOBEKa SIB/ISIETCS €0 COIMaIbHOe ObITHE.

OmnucaHHass MHOTOMEPHOCTb MOHSTHS IMYHOCTHU HO3BOJISIET OXapaKTepPuU30-
BaTh VICTOPUIO PasBUTHUS HPECTABICHNS O TUYHOCTY KaK MCTOPUIO OTKPBITHS
ee pasNMYHbIX u3MepeHmit. C Jpyroil CTOpPOHBI, UCTOPUS ITOKa3bIBaeT U VIHYIO
CTOpoHY pa3BuTus ¢punocodckoit Mpicn. XoTs eBpornerickas ¢punocodus u mpe-
TEeH/IOBa/Ia Ha II03HAHME IIOC/IeHel UCTUHBI, YHUBEPCANTBHOCTD U MeTaduand-
HOCTb, B JISVICTBUTENBHOCTY HMIOCOPCKUIT AUCKYPC O YeloBeke BooOIe ObIT 1
OCTaeTCA AVICKYPCOM 00 YHUKAaIbHOCTU M KY/IBTYPHON MACHTUYHOCTH, IPEXe
BCEro, eBPOIEIICKOro yenoBeka. CoBpeMeHHbIe IIPAaBOBbIE JUCKYCCUU O IpaBax
4e/I0BeKa B KOHTEKCTe MY/IBTUKYIBTYPHOrO Mupa pakTUYeCK) SIBJISAIOTCS OTpa-
JKEHVeM Hay4YHbBIX M3BICKaHMIT, CBA3aHHBIX C €BPOIOLIEHTPU3MOM, 3ac/Iyra pas-
BUTHS KOTOPBIX IPUHAJIOKNUT STHOrpadaM, aHTPOIIONOraM M MCTOPUKAM, HO
HUKaK He ¢pumocodam®.

[TosTomy, B3aMOZENICTBYS ¢ APyruMU chepaMy IPAKTUKM U HAYYHOTO II0-
3HaHMs, [IPAaBO He MOXKET M He [JO/DKHO IOTEepsITh CBOK MAEHTUYHOCTb. CKO-
pee, pedb UAET O TOM, YTOOBI OCMBIC/IUTD U II€PEBECTV Ha IOPUANYIECKUI SA3BIK
Te IIeHHOCTHBIE JOCTYDKEHMA IPYIUX cep 4elI0BEeUecKOro MOo3HaHMs, KOTOpble
Mo 6bI CTOCOOCTBOBATh COOCTBEHHOMY PasBUTMIO IIPaBa I peajyn3alyii ero
OocHOBHBIX QyHKIWIL. [TpencTaBiaeTcs, 4To MCTOPUS PasBUTHSA IIpaBa, BKIIOYAs
COBPEMEHHOE IIPaB0, IOATBEPK/IaeT BBICKA3aHHBII Te31C. ABTOpbI MOHOTpadum
«ITpaBoBast TeOpMsi aBTOHOMHBIX MCKYCCTBEHHBIX areHTOB» CIIPaBeIIMBO OTMe-
qaloT: «B LiesoM, mpyusHaHMe NMpaBOCYOBEKTHOCTM 3aKOHOJATE/IbHBIMY OpraHa-
MU WIN CYAaMy IPOVCXOAUT B OTBET Ha IOPUNYECKOE, TOJIUTUYECKOe VI MO-
panbHOe faByeHye. TeM caMbIM IIpaBOBas CUCTEMa CTPEMUTCA 00eCIIeYNTh CBOIO
BHYTPEHHIOIO0 (PYHKIIVIOHA/IbHYIO COITTACOBAaHHOCTD. Opuudecke mmija npusHa-
I0TCS1 TAKOBBIMU JIs1 00JIerdyeHyst pabOThl 3aKOHA B COOTBETCTBUM C COLIVIA/IbHbI-
MU peanusaMu. ITOMY, C/IefIOBAaTe/IbHO, He BIIOJIHE COOTBETCTBYIOT apIyMEHTHI B
0713y CO3/IaHNs1 HOBBIX BUIOB IOPUANYECKOTO TN}, OCHOBAHHBIE Ha MeTahu31-
YeCKV VIV MOPATbHO BBIPQXKEHHOM IIOHATUY Ye/IOBEKa, KOTOPOEe MCIIO/Nb3yeTCs

% Qeiiepbax JI. Counnenus. T. 2. M., 1955. C. 124.
¥ Mapxc K., Sneenve ®@. Counnenns. T. 42. C. 262.

# Cwm., Hamp.: Rouland N. Les fondements anthropologiques des droits de 'THomme // Revue générate
de droit. 1994. N 25. P. 5-47.
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B ¢unocopckoM puckypce. KmoueBbIM JIIs1 apryMeHTOB, KOTOpBIE M37IaraloTCs
Ha CyIeOHBIX 3acejaHMsIX, ABJACTCA UCTOPUIECKIUII VIV IIPABOBOIL IIPELiefleHT U
parMaTiyHasi olleHKa Haubojiee BaKHBIX IHTEPECOB 001ecTBa»”.

Tonbko coxpaHAA CBOI0 WUAGHTUYHOCTb, IIPAaBO MOXKET UTpaTb AKTUBHYIO
pO/Ib B pasBUTMM SKOHOMMKM U obuiecTBa B 1enoM. [IpaBo siBisieTcst He Habo-
POM TEXHUYECKMX VMHCTPYMEHTOB, a HayKoii (ars), KoTopas obecrednBaer cba-
JIAHCHPOBAHHBIE U CIIPaBeIMBbIe OTHOIIEHNUs B 001ecTBe O/1arofapsi TOMY, 4TO
BCerja MMeeT B BUAY He TOIbKO HacTosIee, HO U Oyzylee, He TOJIBKO Cyllee, HO
U JOJDKHOE, T.e. MJeasnbl, K peanns3anyy KOTOPbIX CTpeMuTcs obiectso. [IpusHa-
Basl BA)KHOCTb Y€/I0OBEYECKOI TMYHOCTY, YHUKATIbHOCTb CTPEeM/IEHN:A YeloBeKa K
CaMOIIO3HAHMIO ¥l MOPATIbHOMY COBEPIIEHCTBY, Mbl He JO/DKHbBI OTKa3bIBaTbCS OT
KOHI[eNITa I0PUANYECKOro Mupa. Pefynupysa MM4HOCTD K LY, K ONpefeNeHHON
COBOKYITHOCTY (YHKIVI VN IOPUANIECKIX MAacOK, IIPaBO COBCeM He 00egHseT
IIOHVIMaHMe 4Yell0BeYeCcKOoll pUponbl 1 criocobHocTert. Ckopee, MpaBO KOHCTH-
TYUPYeT ellle OJHO, JOIIOTHUTEe/IbHOE 3MepeHIe COLMANbHOTO OBITIS YenoBeKa.

3. Po0OTbI KaK Cy0ObeKTbl NpaBa: NpPaBoOBOW NparmMaTu3m
NPOTUB NPaBOBOro KOHCepBaTUu3Mma

Bo3Bpaiasch K BOIIPOCy 0 BOSMO>KHOCTH PacCMaTpUBaTh poOOTOB KaK CyOb-
€KTOB IIpaBa, HEOOXOAVMO IPOAHANMNU3UPOBATDh TO, YTO OLIEHNMBAETCS YYEHBIMM,
MOJINTUKAMM U IIPAKTUKAMM KaK MPENATCTBYUE /1A IPUHATHASA JAHHOTO PELIeHMA.
B yeM 3ak/II0YAIOTCA MPUYMHBI CKENITUIIVI3MA U JlaXKe BIIOTHE peasIbHbIX OIlace-
HIT, KACAIOLIMXCS YTPO3bI YeJIOBEYECTBY CO CTOPOHBI pOOOTOB?

[IpaBoCyObeKTHOCTD pOOOTOB B paMKaX POCCUIICKOTO IPOEKTa KOMIIAHWM
Dentons He paccMaTpyBaeTcs Kak Kakas-mi6o 3HaumMas npobnema. Ho meno B
TOM, YTO POOOTHI-aT€HTHI B POCCUIICKOM 3aKOHOIIPOEKTe He MPENCTaBIAIT COO0I
caMoOOyJaIecs: yCTPOICTBA, CIIOCOOHBIE TIPOIITY TeCT ThIOpMHTa M CAaMOCTO-
ATEIbHO JIEVICTBYIOLINE B MaTepuanbHOM Mupe. [I0CKo/mbKy, COTIacHO MONOXKEeHN -
SIM 3aKOHOIIPOEKTA, eAVHCTBEHHOE IIpeJHa3HauYeHe TAKIX aTeHTOB 3aK/II04aeTCs
B UX Y9aCTHM B IPOXXJAHCKOM 000pOTe, T.€. B 3aK/II0YEHUN CIE/IOK, IPeCTaBIIAeT-
Cs1, YTO pa3pabOTUYVKY MMe/M B BUY JOCTaTOYHO NIPOCThIe KOMITBIOTEPHBIE ITPO-
TPaMMBbl, KOTOpbIe aKTHBHO UCIIOIb3YIOTCA OM3HECOM yKe He OJHO AeCATUIeTHE.
AHanoroMm Takux poOOTOB-areHTOB SIBJISIOTCS «/IEKTPOHHBIE ar€HThI», UCTIOTIb-
30BaHNe KOTOPBIX IIPU3HAETCA 3aKOHHBIM B cooTBeTcTBUM ¢ KonBennuerr OOH
00 MCIIO/Ib30BaHNM 9JIEKTPOHHBIX COOOIeHNIT B MEXXAYHAPOIHBIX IOTOBOPaX.

Yro kacaeTca EBpomnerickoro napaamMeHTa, To B pesonrounuy 2017 1. ymoMmHa-
eTCsA 0 IPAaBOCYO'BEKTHOCTY pOOOTOB TONBKO KaK O JOITOCPOYHOI ITePCIEKTHBE,

¥ Chopra S., White L. A legal theory for autonomous artificial agents. Ann Arbor: University of
Michigan Press, 2011. P. 155.
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OTHOCAIIEVICSA UCKTIOYNTENTBbHO K Hanbosiee IPOABMHY THIM ¥ aBTOHOMHBIM p000-
taM. Bo Bpems pe6aToB monoxenuit pesontonuu B ¢espane 2017 r. JK. Jlebpe-
TOH, WIEH IIap/IaMeHTa, JOKTOp (pumocopum u mpaBa BBIPA3UI CBOI MO3UIIUIO
I10 IOBOJY HafieJIeHVIs1 POOOTOB I0PUANIECKOI TMYHOCTBIO CIEAYIOIMM 00pasoM:
«] BO3pa)karo IPOTUB JAHHOI NepCHeKTUBEI IO IBYM IIPUYMHAM: IIPeXKie BCEro,
IIOCKO/IbKY OHA CHMMET BCAKYIO OTBETCTBEHHOCTD C MX IPOM3BOAMTEIEN Y MOMb-
30Baresiell, YT0, HECOMHEHHO, 06pajoBaIo Obl MOIIHBIE 10061; BO-BTOPBIX, 1 3TO
I7TABHOE, IIOTOMY 4TO A CYMTAI0, TakoKe Kak 1 JKak MapuTeH, 4TO 4emoBedecKas
TMYHOCTb Hafle/lleHa NYXOBHBIM CYIIeCTBOBAHNMEM, C KOTOPbIM HECOIOCTaBUM
HY OJVIH MCKYCCTBEHHBINI MHTENIEeKT» . B cBolo odepenb, M. [lenBo, OCHOBHOII
IOK/IAAYNK Ha JiebaTax IO BOIPOCY O IPa’kKAaHCKO-IIPABOBBIX HOPMAxX B po6o-
TOTEXHUK, oTMeTuna: «B aToM mokmage mMbl mpocuMm Komuccuio usyduTsb, mpo-
aHa/IM3MPOBATb ¥ PACCMOTPETh MOCIEICTBIUA BCeX IIPABOBbIX pellleHNi1, KOTOpble
00CY>XKHAIOTCA B OTHOLIEHUM NPABOCYOBEKTHOCTY pOOOTOB, B OTHOLIEHUN OT-
BETCTBEHHOCTH I, C/IeflOBaTeIbHO, KOMIIEHCAIIVM 32 HaHeCeHHbII yep6. Kcrary,
s YAVIBJIEHA, YTO TTap/IaMeHT OTKAa3bIBAeTCs OT OOCY>KIeHNA Uell U3 HTE/UIeKTY-
aJIHOJI Cpefibl, KOTOPble NYOIMKYIOTCS B KHUTAX ¥ KOTOPBIe OTPA)KAIOT HAIIPaB-
JIeHVS1 MBIC/IY, KOTOPBIE y>Ke CYI[eCTBOBA/IN [0 Havyasia IAHHOTO CIIopa»’'.
Bo3smoxxHO, emie 6ojee KpacHOpedrBa SIB/ISETCS OL|EHKA, KOTOPYIO IPOEKT
HOTYYNI IO pe3y/lIbTaTaM CIeNVaIbHOro nccnegoBanna 2016 r., kotopoe 6bLIO
nposefeHo KomureTom 1o mpaBoBbIM AenaM EBpomapnamenTta®. B akcmepTHOM
VICCTIE[JOBAaHNM OBUIM BBIIBUHYTBHI Cepbe3Hble BO3PaXKEHMsI NMPOTUB /000 Iep-
CIIEKTVIBBI Hafie/IeHNsI pOO0TOB IPaBOCYObeKTHOCTDIO. [IpenoxeHne, Kacamolee-
A cTaTyca po60Ta KaK «3JIeKTPOHHOTO CyObeKTa», PACCMaTpPUBAETCS, B YACTHOCTH,
KaK CTpeM/IeHe IPU3HATD JIe/ICTBIE B OTHOLIEHNY pOOOTOB OCHOBHBIX IIPaB, Ta-
KIX KaK IIPaBO Ha XM3Hb (T.e. IPaBO Ha HepaspylleHue), IIpaBo Ha JOCTOMHCTBO,
IIPaBO Ha PAaBEHCTBO C Y€JIOBEYECTBOM, IIPaBO Ha MEHCUIO, IIPaBO Ha MOTy4YeHMe
BO3HArpaXfieHM: U T.J. [JaHHbI apTyMeHT BpPAJ, 1M MOXKeT pacCMaTpUBAThCA KaK
Cepbe3HbIIL, €C/IV YUYUTHIBATh, YTO POOOTHI MOTYT pacCMATPUBATHCA KaK CYO'BEKTBI
JIIS1 OTIpefielIeHHOI 1[eIM U TOTIbKO B OIIpefie/IeHHbIX IPaBOOTHOIIEHUAX.
[TpuBenem oO1mmit BBIBOJ aBTOpa MCCIeOBaHMsA MOTHOCThI0: «Ha camoM perne,
CTOPOHHMKV BapMaHTa IIPaBOCyOBEKTHOCTY VIMEIOT HepealbHOe IIPefiCTaBIeHNe
0 poboTe, BIOXHOB/IEHHOE HayYHO-(PaHTACTUYECKUMM poMaHaMu 1 KuHo. OHu

% European Parliament. REPORT with recommendations to the Commission on Civil Law Rules
on Robotics (2015/2103(INL)). Debates,15 February 2017. Available at: http://www.europarl.europa.
eu/sides/getDoc.do?type=CRE&reference=20170215&secondRef=ITEM-014&language=EN&ring
=A8-2017-0005 (mara obpamuiens: 31.10.2018)

31 Ibid.

32 Nievans N. European Civil Law Rules in Robotics. Study. European Parliament’s Legal Affairs
Committee. 2016. Available at: http://www.europarl.europa.eu/committees/fr/supporting-analyses-
search.html (mara o6pawenus: 31.10.2018)
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paccMaTpuBaloT poboTa — 0COOEHHO, eC/M OH MOAIIAJAeT IOf, KIaccuduKaImio
YMHOTO U SIB/IA€TCA TYMaHOUIOM, — KaK IIOJ/IMTHHOE MbIC/IALIee UCKYCCTBEHHOE
TBOpeHMe, YenoBedeckoe alter ego. Mbl moaraeM, 4To ObI7I0 ObI HEIIPABUIbHBIM
Y1 HEYMECTHBIM He TOJIbKO IIPM3HABATh CYIIECTBOBAHVE 9JIEKTPOHHOIO CyOBeK-
Ta, HO Ia)Ke CO3/IaTh TaKyI0 IOPUANYECKYIO TMYHOCTb. DTO IIPUBENET HE TONBKO
K PUCKY HaJielleHMsI TIpaBaMy 11 OOSI3aHHOCTSIMY TOTO, YTO SIB/ISETCA HPOCTBIM
VHCTPYMEHTOM, HO U HAPYLINT I'PAHNUIIBI MEXIY Ye/IOBEKOM VI MALIVHOI, CHieaeT
PasMBITBIMY TPaHb MEXAY >KMBBIM M HEXXVIBBIM, YETIOBEKOM ¥ HEYeTOBEYEeCKIM.
Bonee Toro, co3ganye HOBOTO TUIA IMYHOCTY — 3JIEKTPOHHOI TMYHOCTU — TIO-
ChUIaeT CUJIbHBIV CUTHAJI, KOTOPBII MOXKET He TOIbKO pa3Kedb CTpax Iepej Mc-
KYCCTBEHHBIMU CYIECTBaMy, HO ¥ IIOCTaBUTD I10J] COMHEHVEe I'YMaHUCTUYeCKue
ocHoBb! EBpombl. TakuM 06pas3oM, IpucBOeHME CTAaTyca JMYHOCTY HEXMBOIL,
6ecco3HaTeNIbHON CYIHOCTY ABJIACTCA OLIVMOKOI, IIOCKONBKY, B KOHEYHOM MTO-
re, 4e/I0BEYEeCTBO, CKOpee BCero, OyeT HM3BEeHO N0 YPOBHA MaIlMHbI. POOOTHI
JIO/DKHBI CTY>KUTb 4e/I0OBEYECTBY 1 He JNO/DKHBI UTPaTh HUKAKON JPYyroil ponu,
KpoMe Kak B cdepe HayqyHOI paHTaCTUKII» .

He siBnsieTcst mu npuBeJieHHAs OL[eHKA M3JIVIIIHE SMOLMOHAIBHOM U B CBSI3Y C
3TUM He BIIO/THE MPodeCcCroHaIbHOI, B 0COOEHHOCTH, Kora pedb uaet o Komu-
TeTe IO NMpaBoOBbIM fAenaM? OOBMHEHMe, Kacawleecsl YBI€YeHHOCThIO HAYIHOI
daHTacTUKOIL, aipecOBaHHOE Pa3paboTUMKaM IPOEKTa, MOXKHO C TAKMM )Xe yCIe-
XOM NIPeIbABUTD Y aBTOPY UCCIEOBAHNA, YIUTBIBAA, YTO Hay4HasA (PaHTACTHKA
U, B 0COOGHHOCTH, KMHO, B IIOC/IEHE TOAbI aKTUBHO 9KCIUTyaTUpyeT TeMy 6e3-
JKaJIOCTHBIX pOOOTOB, KOTOPBIE OfiepyKaT nobeny Haj yenoBedyectBoM? He MeHb-
Ille COMHEHNII BBI3bIBAET 3asBJICHNE, YTO IIPABOCYO'bEKTHOCTD POOOTOB MO PhI-
BaeT «TYMaHMCTIYeCKIe OCHOBBI EBpOIIBI».

[l71s1 TOro 4TOOBI CO3IaTh OCHOBY st HO/Iee 0OBEKTUBHOI OL[EHKV CIIOPHOII
CUTYal, BOSMOXKHO, CTOUT OTBETUTDb Ha APYTOil BOIPOC: MOAPBIBAET /1N TyMa-
HUTapHBle OCHOBBI EBpoOIBI HajjelleHye YacTUYHOI NMPaBOCYOBEKTHOCTBIO XKI-
BOTHBIX?

Bompoc o mpaBocyObeKTHOCTI XMBOTHBIX CTa/l 0COOEHHO aKTyajleH MUMEHHO
B CBSI3U C Pa3BUTMEM TEXHOJIOTMIT ¥ POCTOM HapojOHAaceleHusA. ITO BOIPOC O
BBDKVMBAHUY [OUKUX JKMBOTHBIX 1 JKECTOKOCTU Ye€IOBEeKa KaK 10 OTHOIIEHUIO K
AVIKUM, TaK ¥ K JOMALIHUM XVBOTHBIM. [IpuBenem B kadecTBe npuMepa Kanapny.
B 1998 r. MuHucrepctBo octunyy KaHazgbl BbIHECTIO Ha 001eCTBEHHOE 00CYX-
JieHVIe He0OXOAIMOCTb pepOpPMBI 3aKOHOJIATe/IbCTBA O )KECTOKOCTY K KVIBOTHBIM.
OCHOBHOI1 BOIIPOC COCTOSIT B TOM, IIPAaBUIBHO M KIacCUPUIMPOBATH KECTOKOE
obpaiijeHye ¢ )XMBOTHBIMYU KaK IIPeCTYIJIEHVe IPOTUB COOCTBEHHOCTH, KaK 3TO
3aKpeIULA/IO JIeVICTBYIOIIee 3aKOHOHATENIbCTBO: «[JO/KEH JIM YTO/IOBHBIN 3aKOH
IIPOJIO/DKATh OTHOCUTBCS K SKMBOTHBIM, B IIEPBYIO O4epesib, Kak K COOCTBEHHO-

3 Ibid. P. 16.
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CTU, WV 3aKOH JOJ/DKEH 3alMIIATh )KUBOTHBIX OT 37I0YIIOTpeb/IeH I He3aBUCUMO
OT UX CTaTyca Kak coOcTBeHHOCTN?»**. OIHAKO MTOTOM JINTETIBHOTO U YKECTKO-
T0 0OCY>KZIeHMs CTaJl BBIBOJ, YTO IIPAaBO COOCTBEHHOCTH U €T0 IIPaBOBas 3alljuTa
Ba)KHee, YeM 3aITa )KMBOTHBIX.

B nmocnepytoniye rogpl B mapimaMenT KaHaabl ObUIN BHECEHBI KaK MUHUMYM BO-
CeMb 3aKOHOIIPOEKTOB, HO HJ OMH 13 HUX He 0bUT IpuHAT. OFHUM 13 HEMHOTUX
3aKOHOJIaTe/IbHBIX AaKTOB, IIPVM3HAIOIINX, YTO XMBOTHBIE BCe JKe ABJIAIOTCSA 4YeM-TO
00/bIINM, YeM MMYILECTBO, IPYHAJIeKAllee YeIOBeKY, cTal NpUHATHIT HoBoit
3emanpuert B 2015 1. 3aKOH 0 BHeCeHUM M3MeHEeHMiI B 3aKOH O O1aromnony4muu
JKMBOTHBIX. B 3aKoH 6bl1a BHECEHa MONPaBKa, B COOTBETCTBUM C KOTOPOIT XKM-
BOTHBIE VIMEIOT YyBCTBa (are sentiment)’. Mexxgy TeM, paBHOJYIIHOE OTHOILIIE-
HIe K )XMUBOTHBIM TOBOPUT 0OO7Iblile He 00 MX IIeHHOCTH U TOJIE3HOCTY B Ka4eCTBe
VIMYILeCTBA VI 00 VX OITACHOCTH JI/ISI YeTIOBeKa, a 0 caMoM 4enoBeke. M. [anan
TOBOPWIL, UTO «O BEIMYNM ¥ MOPATIbHOM IIPOTpecce HalMU MO>KHO CYANTD IO OT-
HOIIIEHWIO K XMBOTHBIM».

O6pamieHne K BOIIPOCY O IpaBax >KMBOTHBIX B HACTOSIIEl CTaThbe He O3Hava-
eT, YTO poOOTOB HEOOXOAVIMO pacCMaTpPUBaTh KaK pa3syMHBIX U, TeM 6ortee, 4yB-
CTBYIOLIMX CyllecTB. Peuyb upieT kak pa3 06 o6paTHOM, a MMEHHO — 00 OTCYT-
CTBUY TIPSIMOIL CBA3U MEX/Y IPaBOCYO'bEKTHOCTDIO U Ka4yeCTBaMy, IPUCYLIIMU
genmoBeky. [Ipumep ¢ felicTBYIOIMM 3aKOHOJATEIbCTBOM O 3aIVTe >KMBOTHBIX, C
OJIHOJ CTOPOHBI, HAITISHO JEMOHCTPUPYET, YTO B ONpefie/IeHHbIX CyYasx Ipu-
3HaHMe MPAaBOCYOBEKTHOCTM MOXET CIYXUTb Ooree 9(pPeKTUBHBIM MeXaHM3-
MOM, 4eM MHbIe IIpaBoBble penteHusA”’. C APyroil CTOPOHBI, apIyMEHTBI, KOTOpBIe
IPUBOAATCA B PaMKaxX AVICKYCCUII O IPaBOCYOBEKTHOCTM KaK >KUBOTHBIX, TaK U
po6OTOB, 3aCTaB/IAIOT 3alyMaTbcsA O (aKTOpax, ONpefe/IANINX MHeHMe obIe-
CTBEHHOCTY, T.€. OTHOIIIeH}e 00IIecTBa K TOJ VIV MHOI IIpobieMe.

Ix. [Ipton, ofuH U3 OCHOBOIIOIOXKHYKOB (punocodun mparmMarnsma, B CBOeit
craTbe «VIcTopuyeckoe pasBUTHE KOPIIOPATUBHOI NPaBOCYObeKTHOCTI» (1926)
OTMeyYaJl, YTO CIIOPbl BOKPYT KaK MHAMBUAYAIbHOM, TaK U KOPIOPATUBHOI IIpa-
BOCYOBEKTHOCTM ABJIAIOTCA CIEACTBUEM HEKPUTUYECKON 1 YaCTO HEOCO3HAHHOI
IPUBEP>KEHHOCTY Pas3/IMYHBIM HENIPABOBBIM TeOpUAM 13 obmactu ¢pmmocodun,
ncyxonoruy u teonorvy. Copepkanye ¥ 000CHOBaHMe IIPAaBOBBIX ITOHATUI He

* Canada. Minister of Justice. Crimes Against Animals: A Consultation Paper. Ottawa: Library of
Parliament, 1998. n. 212.

» New Zealand Animal Welfare Amendment Act 9. May 2015. N 49.

% B HemaBHeM NccrefoBaHuM EBpoIeiickoro mapiaaMeHTa O 61aromosnydun >XMBOTHBIX B EBpo-
IeICKOM COI03e IIPM3HAIOTCA Cepbe3Hble HeTOCTaTKM B 3aKoHOAaTenbcTBe. CM.: Broom D.Animal
Welfare in the European Union. Study. European Parliament, Policy Department for Citizens’ Rights and
Constitutional Affairs., 2017. P. 10-11.

7 Cm.: Legal Personhood: Animals, Artificial Intelligence and the Unborn. Visa A. et al (eds.).
Springer, 2017.

39



lpaBoBasi MbIC/lb: UCTOPUSI M COBPEMEHHOCTb

MOTYT OCTaBaTbCsA HEM3MEHHBIMM, KOTIa I3MEHAETCsS 0OILIecTBO, S9KOHOMMKA, a
TaK)XXe OOIeHay4Hble NpefCcTaBlIeHNs U MOAXonpl: «..Ecmm BHempenme Topro-
BOTO IIpaBa He INpMBENET K IPaBOBOMY pPEryIMpPOBAHUIO, COOTBETCTBYIOIIEMY
CTIO>KHBIM ITPOMBIIIJIEHHBIM OTHOIIEHVSIM COBPEMEHHOTO IepUofa, TO ele 60-
jiee 04EeBUIHO, YTO CTapble HEIPAaBOBbIE JOKTPVHBI, KOTOPBIE KOTAA-TO CITY>KVU/IN
PasBUTHIO IPABOBBIX HOPM, CETOJHS MOTYT ABJIATbCA MPeNnATCTBIEM. MBI 4acTo
06cy>KaeM poOIeMbl ¢ TOUKM 3peHMsI CTApbIX MJIel, TOIfa KaK pellleHue Ipo-
O71eMblI CBSI3aHO ¢ M36aBIeHMeM OT CTAPbIX W/ieil V1 MX 3aMeHOJ Ha ITOHATYS, 6ortee
COOTBETCTBYIOIVI€ COBPEMEHHOMY COCTOSTHUIO M/ieil ¥ 3HaHUI» .

Yro6bI pazobparbcs, IO KaKOV IPUIMHE OFHM IOPYUCTDI CYNTAIOT BO3MOXKHBIM
U L[e7iecOOOpasHbIM pacCMaTpMUBaTh MPaBOCYOBEKTHOCTh Kak (QUKINIO, a APY-
Tue, HAlIPOTUB, CKJIOHAIOTCS K TOMY, 4TOOBI IPUINCHIBATD IOPUAVYECKIM TNAL[AM
CBOJICTBA 4e/IoBeKa (BOJIO U MHTEPECH), METOOIOIMYECK) BaYKHO, KaK II0/Iarasl
[l btou, UCIIOIb30BaTh OIPe/Ie/IEHHBIN ITOXO0] K OTpe/ie/IeHII0 0a30BbIX TOHITUIA.
CormacHo ¢popMaabHOIL TOTVKE, YHACTE[OBAHHOI OT APEBHIX IPEKOB, OIIpefierie-
HIle JO/DKHO COfiep>KaTh YKa3aHue Ha CYITHOCTD ¥ YHUBEPCATbHYI0 BHY TPEHHIO
IpUPORY ompernensieMoro oobekTa. COIacHo [PyroMy crocoby, KOTOPbI COOT-
BeTCTBYeT npuHIumy nparmarnsma Y. [Tupca, mpepmer onpenenserca yepes To,
YTO OH JIe/IaeT, uyepe3 Te HalIiofaeMble, BHelIHME 9(pdeKThl, KOTOpble OH IPO-
M3BOMIUT B JIPYTUX IpenMeTax. TakuM o6pa3oM, KOPIOpaTuBHAs IIPaBOCIOCO0-
HOCTb JIO/DKHA TIPeJCTAB/IATh CO00J1 He HEKYI0 BHYTPEHHIOIO CYIIIHOCTD, a JIMIIb
Te TIOCTIeACTBIA, Pe3Y/IbTaThl, K KOTOPBIM OHA IIPUBOANUT .

CxopHnoit nosunun npugepxxusaetcs P. [Tosuep. B nonckax orsera Ha Bompoc
0 IPaBOCYOBEKTHOCTM XXMBOTHBIX OH NPUXOAMUT K KOHIEIITYa/JIbHOMY BBIBOLY,
4TO HJ 9TUYECKNUE, HU /TI00bIe MHbIe YMCTO Pumocodckme apryMeHThl He OIpe-
IeIAI0T OTHOLIEHVS 001IecTBa K JAaHHOMY BOIIPOCY, TOYHO TaK ke, KaK I K paco-
BOMY BOIIPOCY, TOMOCEKCYaIbHOCTY, KOHTPAL[ENIIIUV VIJIY CaMOYOMIICTBY. «YpOKM
ucropuy, a He uneu Ilnatona, Apucrorens, Kanra unu Xasiferrepa sacTaBuan
MHorux punocodos, a Takxe Hepunocodos, 06pATUTHCS B UTOTE IPOTUB PACK3-
Ma 1 romodobun. Ounocodus crenyeT MOparbHBIM M3MEHEHMSIM; OHa He BbI-
3bIBaeT MX I JaKe VX He HanpapysieT»*. [I0aToMy IpMMeHUTENbHO K IIPaBOCyOb-
eKTHOCTM >KMBOTHBIX [I03Hep IpemmaraetT oOpatuThCcs K METORONIOTMN TIpaBa 1
9KOHOMVKI M JIeTaJIbHO VICC/IEIOBATh Ha CUCTEMHOJ OCHOBE MHOTOYVICTIEHHBIE
bakTOpHI, OmpefeAoNIe N3NEePKKM 1 BHITOABI OT BBEEHNS IPABOCYOBEKTHO-
CTV )XVBOTHBIX.

% Dewey J. The Historic Background of Corporate Legal Personality // Yale Law Journal. 1926. N 35.
P. 657.

¥ Ibid. P. 660-661.

% Posner R. Animal Rights: Legal, Philosophical, and Pragmatic Perspectives / Animal rights: current
debates and new directions. Sunstein C. (ed.). New York: Oxford University Press, 2004. P. 68.
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IIpepnoxennas P. IlosHepoM cTpaTerus npyMMeHMMa U K peLIeHNIo BOIIPoca O
IIPaBOCYOBEKTHOCTM poOOTOB. [laHHAs CTparerus B IIOJIHOM Mepe COBMeCTMMa C
o011eit mocTaHoOBKOM mpobmemsl K. [Ipion, T.e. ¢ mparMaTM4ecKuM MOAXOMOM K
aHA/IM3MPYeMOJl CUTYallM) ¥ TOTOBHOCTBIO JaBaTb OOBEKTUBHYIO OLIEHKY CyIIle-
CTBYIOLIVM VI HOBBIM MOHATYAM 1 nopxonam. P. ITosnep, mpusHaer cebs cTOpoH-
HJMKOM He TO/IBKO (pm10coCKOro yTWIMTapu3Ma, HO U IparmMarusma’!.

[Tpo6reMHBIIT BOIIPOC 0 BO3SMOXKHOCTY MM HEBO3MOYXHOCTH IIPU3HATH P060-
TOB CyO'beKTaMM IIpaBa B 3HAUUTETbHON CTENEH) CBSI3aH C MOSABIECHUEM IMOKO-
JIeHVsI aBTOHOMHBIX POOOTOB, CHOCOOHBIX K caMooOy4deHno. B epsyto oueperp,
BO3HMKaeT IIOTPeOHOCTb B IPABOBOJ OLIEHKe CUTYaLuii, KOTfa JeiicTBusA poboTa
IPUBOJAT K HaHECeHMIO Bpefia (memmkry). JomycTiM, aBTOHOMHBII, CIIOCOOHBDII
K CaMOOOY4YeHNIO IPOH IIOPAHMUI CBOETO BJIafieNblia WM TpeTbe MULo. [IpuunHel
TAKOTO IIOBeNEHMsI IPOHA MOTYT ObITb pa3nMYHbIMU. Bo-IepBbIX, B IPOrpaMm-
HOM o0ecIieyeHNN IpOHa MOXKeT ObITh HedekT. B 9ToM crrydae OTBETCTBEHHOCTD
JIKUT Ha IpousBopuTese. Bo-BTOPBIX, BIajesnel] fpoHa MOT HEIIPaBWIbHO «00Y-
9UTb» [POHA, TOIZIa OTBETCTBEHHOCTD JISKUT Ha HeM. Ho f1e/10 B TOM, YTO ¢ TeXHU-
4eCKOIT TOYKY 3PEHNST CaMy IIOHSTHSI «aBTOHOMHOCTb POO0Ta» U «caMoobydeHne
po6oTa» 03HAYAIOT OTCYTCTBUE CTOIPOLIEHTHON IPeICcKa3yeMOCTH €ro IOBefie-
Hus. CrejoBaTe/IbHO, BO3MOXKHA CUTYAIVs, KOIZ]A YCTAHOBUTDb NPSAMYIO CBSI3b
MEXJy eVICTBUAMU IIPOV3BOANTELA VI ITOJIb30BATETLA M TEM BPEJIOM, KOTOPBII
HIPUYMHIII poOOT, KpaliHe CTIOXKHO.

Taxum 06pasom, eciu mpusHaHMe poboTa CYO'beKTOM IIpaBa MMeeT KaKOoy-/IN-
00 CMBICIT MM Ha3HAY€eHVe, TO OHO 3aKIIYaeTcss B 6onmee addexkTnBHOM 1 cHa-
JIAHCMPOBAHHOM pacIpefie/ieHNy OTBeTCTBeHHOCTH. Hamporus, eciu po6ot He
CrIocobeH BO3MECTUTb HaHECEHHBIN UM Bpell, HeOOXOAUMOCTb IPU3HAHNS ero
CyO'beKTOM IIpaBa CTAaHOBUTCA IpoOIeMaTNIHON. B cBolo odepenp, 3ajjaua mmm
CoIanbHasi MOTPeOHOCTh B pacIpee/ieHNN OTBETCTBEHHOCTH SABJIACTCA CIIeN-
cTBUEM 6o0Jiee CI0XKHOI, YHUBEPCATbHOI TOTPEOHOCTY B PABHOBECUIL.

[l Toro, 4TO6BI 9Ta MBIC/IH CTa/Ia MIOHATHON, HEOOXOAMMO BCIIOMHUTD «3a-
oprToro pauyonamicra XVII Beka». Peub uzieT 0 ceppe3HOM y4eHOM — MaTeMa-
THKe, acTpoHOMe 1 ¢uocode 3. Beiirene, ofHOM U3 aBTOPOB yueHUsA 06 0co-
60M MOpaTbHOM VI HOPMAaTUMBHOM (FOPUANYECKOM) MUpPE KaK MUpPe, KOTOPBIi
OB yCTAaHOBJIEH B ITpOLiecce AINTETbHON COIVATbHO 9BOJIIOLUY YeJIOBEeYeCTBa
U SIBJIAETCS «KakK Obl BTOpPbIM TBOpeHmeM» (quadam creation secunda)®. 3. Beii-
renb, ipodeccop Venckoro yHusepcutera, yautenb Jeii6uuma u Iybdenop-
¢a, cpaBHMBaI MOpaIbHbI MUpP ¢ GU3MYECKUM U C YAMBJIEHNEM OOHApPYXWII,
YTO MOPAJIbHBIN KOCMOC XOTS V1 OT/INYAeTCA OT (PU3NIECKOr0 MUPA, BMECTe C TeM

1 CwM., Hamp.: Posner R. Pragmatic Adjudication // Cardozo Law Review. 1996. Vol. 18. P. 1-21;
Posner R. Legal Pragmatism Defended // University of Chicago Law Review. 2004. Vol. 71. P. 683-690.

2 Cnexropckuit E.B. Onrap Beiirenb — 3a6sTh1i1 parmonasct XVII Beka. Bapiuasa, 1909. C. 44-45.
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BIIOJIHE QHAJIOTMYEH eMy U He Xy>Ke IOfiJaeTCsl ONMCAHMIO C IIOMOIIBIO «CBOETO
pona reomMeTpum»®.

Yopo6/1:151 MOpaIbHBI MUP MUPY IIPUPOALL, HeMeLKuil punocod 6bu1 yoex-
JieH, 4To 06a M1pa VIMEIOT aHAJIOTMYHYIO CTPYKTYPY. B ropupmueckoM Mupe ecTb
CBO€ IIPOCTPAHCTBO, PUryphl, Tema. B ¢usmueckom mMmpe Bce MHOroob6pasue
CYIIECTBYIOLIUX OOBEKTOB MOXKHO «Pa3lOXWUTh» HA TeOMeTpudecKye Qurypsl.
Yro KacaeTcs IOPUANIECKOTO MUPA, TO B 9TOM MUPE YCTAHOBJICHHBIX IIPABUII U
JIOJDKHOTO €CTb CBOU «(UIYPBI», I 3TO JINIIA, CyOBEKTHI IPABOBBIX OTHOIIEHNIA.
AHarorueit Bemeit 1 Ten $U3MYECKOTO MMpa B MOPAJIbHOM MVpe BBICTYIAIOT
«MOpasbHble CyOCTaHIMM» (Belly U Iopuandeckne muia). [Ipu sTom co3paHHbI
Ye/I0BEYeCKOIl BOJIENl MOPAIbHBII MMp, BKIIOYas MOpalIbHble CyOCTaHLNM, TaK
e peajieH, KaK I MUP NMPUPOABL: «IDTy MOC/IENHION pealbHOCTb Belirenb moHu-
MaeT He MeTapu3nuecKy, KaK HEeYTO MMelolliee TPaHCIeHAEeHTHOe ObITIe BHE U
HOMJMO 4e/IOBEYECKOTO YCTAHOBJIEHMs, @ KaK MIPOAYKT IMEHHO 9TOTO YCTAaHOB-
neHn (impositio), B cuiry cBoeit 0OLIeIPMHATOCTY UMEIOLINIT He CYO'beKTUBHOE,
a 00bEeKTUBHOE 3HAUCHMEe» ™,

3omopdHOCTD pu3ndeckoro 1 MOpaIbHOTO MUPOB IpuBea Belirens K Mbic-
/N, 9TO TOfJ0OHO TOMY, KaK B IIEPBOM eCTb (pr3andecKiie 3aKOHOMEPHOCTH, TaKue
»Ke 3aKOHOMEPHOCTY MOXXHO OOHAapY>KUTb 1 B IopugdeckoM mupe. M ecu B ¢u-
3M9eCKOM MUpe HAaOTIONA0TCA COCTOSAHNA PaBHOBECHA U JBIDKEHNA, TO M B MO-
Pa/IbHBIX, U1 TIPAaBOBBIX OTHOIIEHNAX, 00Pa3yIOLINX MIPOCTPAHCTBO MOPAIbHOTO
U I0PUIYECKOTO MMPOB, MOKHO OOHApY>KUTb COCTOsAHNE paBHOBecHs. Beiirennb
CYMTAJI, YTO OT IIPUPOJBI B IyIlle YeTOBeKa 3a/I0>KeHa CBOETO POfja HpAaBCTBEHHAS
TabIMLIa YMHOXKEH)A, COCTOSAIAs U3 YeThIpeX IPaBWI, CBOJAIUXCA K OFHOMY:
fienait APYTYM TO, YTO Thl XOYelllb, YTOOBI OHM fienanu Tebe. TakoB BHYTpEeHHMIt
3aKOH, OT IIPMPOJbI HANVICAHHBIN B cepaue (myme) yemoseka®. IIpaso, cumran
Beiirenb, Hepa3pbIBHO CBA3aHO C 3TVM HPABCTBEHHBIM 3aKOHOM, IMEHHO I109TO-
My IIpaBO HEBO3MOYXHO M30/IPOBATh OT MOPA/IM U PacCMaTPUBATh O€30THOCK-
TE/IbHO OT €T0 HPABCTBEHHOTO CTepXH:A. OT IPUPOJBI YeTIOBEK ABTIAETCA CBOCO-
Opa3HBIM «CUETUMKOM», I MOXKHO CKa3aTh, YTO IMEHHO Ha IaHHOI CIIOCOOHOCTHU

4 Tam xe. C. 25.
4 Tam xe. C. 48.

> Tak HasbIBaeMOe€ «30JI0TO€ IPABIIO HPAaBCTBEHHOCTW», T.€. IIPABIJIO B3aVMHOCTH, M3BECTHO C
IPEBHIUX BPeMeH U pacCMATPUBAETCsI MHOTVIMIL PEUTMAMM KaK 00s13aTeNIbHOE IIPABIIIO VIV TIPUHIVIL
B3a/IMOOTHOLIEHNIT MeX/Y mofbMu. «VITaK, BO BCeM, KaK XOTHUTe, YTOOBI C BaMy IIOCTYIIA/IN JIFOAM, TaK
HOCTYIaliTe ¥ BbI C HUMH, 160 B 9TOM 3aKoH I npopoku» (Cs. EBanremne or Mardes 7:12). Cypa 83
(«O6bmepuBaroniye») KopaHa, cormacHo aBTOpUTETHBIM KOMMEHTAPUAM, TAK)Ke AB/LETCS BBIPa>KeHVEM
«3omotroro npasuna» (The Golden Rule: The Ethics of Reciprocity in World Religions / Ed. J. Neusner,
B. Chilton. Bloomsbury Publishing, 2008. P. 102-103). V1. KanT cuura, 4to «30/10T0€ IIpaBuno» (quod
tibi fieri non vis, alteri ne feceris — «uero He xouerus ce6e, He feait fPYroMy») caMo 110 cebe He SABJLAeT-
51 BCEOOIIMM 3aKOHOM, HO IIO/IATaJl, YTO OHO HEOOXOAMMBIM 06Pa3oM BBIBOFVITCS U3 KATETOPIIECKOTO
nmnepatusa. Cm.: Kanm V. Counsenus B mectu Tomax. T. 4. Hacts 1. M., 1965. C. 271.

42



I.A. lagxwes, E.A. BoviHnkaHuc. MoxeT sin poboT ObiTe cybbekToM npasa? C. 24-48

Je/I0BeKa OCHOBaHa IIPAKTUYeCcKast 9TVKa (€C/ Tl MHe CAIe/Iajl 4TO-TO J0Opoe, TO
U 5 OJDKEH OTIUIATUTD Tebe JoOpoM, — ydeTHas omeparys!).

3aMeTNM, 4TO B ONMCAHHOIN CTPYKType COOTHOLIEHNA IpaBa U MOpaIu ecTb
YTO-TO MOXO)Kee Ha BO3HMKIIYIO MO3/IHee IT03HABATEIbHYIO CTPYKTYPY OLeHK!U
9KOHOMIYECKOJ IJeHHOCTH B Ipoliecce o6MeHa. XOTs MOpa/ibHas MaTeMaTyKa
OT/IMYAeTCs OT 9KOHOMMYIeCKolT, homo economicus To)e MOXKeT pacCMaTpUBaTh-
€A C TOYKM 3peHMs ollepalMii pacueTa, CONOCTABIeHMs U MOMCKA paBHOBECHA.
He cny4aitHo Bompocel o61ero (CTpyKTypHOTO) OCHOBAHUA PasBUTHS 4eloBe-
4eCKOro 00IecTBa B €r0 9KOHOMIYECKOM, IIPABOBOM M 3TMYECKOM M3MEPEHMX
IpMBJIEKa/TI0 BHUMAaHMe ¥ OJHOTO 13 OCHOBOIIO/IOKHMKOB MHCTUTYLIMIOHATIbHOM
skoHoMMKI JI>xoHca KommoHca. [IpaBo y4eHbI1 CBA3bIBAI, IPEX/e BCETo, C IICH-
XOJIOTMYECKUMY U 3TUYECKVMM aCIeKTaMl B3aMMOOTHOIICHUI MEXJY JIOfb-
MM, «<HAOOPOM >KeTaHWiT U CTPaxOB, KOTOpPbIE Ye/IOBEYeCKNUe CYIIeCTBA MUTAOT
ApyT K Apyry»*. Ho To >xe camoe CIIpaBeyIMBO U B OTHOIICHN! SKOHOMUKU U
aTukn: «CaMu /mIa — CyThb HabOpBI Ka4ecTB, KOTOPbIe Mbl Ha3bIBaeM OXWJja-
eMbIM pe3y/IbTaTOM: UX IOBefieHNe, Ha KOTOpOe HafleloTCsA MM KOTOpPOro CTpa-
IIATCsA, — 3TO MPOLECC OXXWUJAHNUA, CBA3aHHBIN ¢ HMMM. Korma aTtm oxmpaHmus
IpefcKa3yeMbl, OHM IPUHUMAIOT (GOPMY 3aKOHA, HOPM MIM IPUHINIIOB YeJIo-
BEYECKOTO TOBefleHN s, KOTOpble CYTb He YTO MHOE, KaK IIPeAIOoIoKeHNe O TOM,
KaK VHJVIBY/IBI VIV KJIaCChI OYIYT AeICTBOBATD IIPY ONIpee/IeHHBIX 00CTOSATENb-
CTBaX. DKOHOMIYECKM OHU JIeVICTBYIOT, IBVKIMbIE II0/Ie3HOCTDIO; STUIECKY OHM
[eVICTBYIOT, ABYDKMMBIE CYMITATHEN 1 00513aHHOCTBIO»". CyIHOCTD YeloBeKa KakK
COIIVIAJIPHOTO CYIIeCTBA MPOSBJIAETCS, B TOM YNCTIe, B IPUOOPETEHHON CIIOCO6-
HOCTY BeCTU pasHble pacyeThl, CONOCTABIATDH, B3BELIMBATh U TaKUM 0Opa3om
CHOBA U CHOBa 00ecreuynBaTh paBHOBECHE COL[UATBHOTO ObITHs (IIPABOMOPSIOK).
Brnarogaps co3paHHOI B 0011ecTBe MHPPACTPYKType COLMaIbHBIX HOPM 4e/IOBEK
B OTHOILIEHMAX C [PYTUMM YIUTBIBAET CTIOKMBILNECA MOPA/IbHbIE, OPUANIECKIE,
9KOHOMMYECKNE U IPyTUie HOPMbI, KOTOpbIe IOMOTAIOT €My B MUpPe JO/KEHCTBO-
BaHM COM3MEPATD I OLIEHNBATDb CBOM HEICTBUA.

MopanbHbIl KOCMOC CO3JJaH COLMAIbHON IIPAKTUKOI YeloBeYecTBa I I03TO-
MY OH, KOHEYHO, OT/INYAeTCA OT PU3NIECKOTO MIUPA, COTBOPEHHOTO 110 3aKOHAM,
KOTOpBIE M3y4YalOT eCTeCTBeHHbIe HayKu. Ho 4pe3BbIYaliHO 10Ie3HO CHOKYCHPO-
BaThCs He Ha PasnMuysaX MeXAY GUSNYECKM MUPOM U «MUPOM YCTaHOBJIEHUII»
(T.e. pa3HOTO poOfia MPABNUII Vi COLMAIBHBIX HOPM, 005I3aTe/IbHBIX JIA YeTOBEKa), a
Ha UX B3auMocCB:A3u. He ciryyaiiHo, moxxanyii, camble 3HaMeHUTble CTpoku KaHTa
IIOCBSLIEHBI CPABHEHNIO IBYX MUPOB — (PM3MUECKOTO ¥ MOPAIbHOTO: «/IBe Belu
HAIIO/IHAIOT AYIIY BCErfja HOBBIM ¥ BCe O0/lee CUIbHBIM Y/MBJIEHUEM U 61aroro-

4 Kommonc [Ix. TlpaBoBsle ocHOBaHMs Kannranusma. M., 2011. C. 97.
47 Tam xe. C. 104.
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BEHIEM, YeM Yallle U IPOIO/DKMTEeIbHee Mbl Pa3MbIILIIIeM O HUX, — 9TO 3Be3HOe
He0O0 Ha/J0 MHOJI ¥ MOPA/IbHBIIT 3aKOH BO MHe»*,

Taxyum 06pasoM, cylecTByeT yHUBepcalIbHas I03HaBaTe/IbHas CTPYKTypa, 00-
Ias I MaTeMaTHKIY, STVIKY U 9KOHOMMKIL. B Mype ycTaHOBIIEHMIT, «MOPATbBHOM
M1pe», 0 KOTOpOM Imcan Beiirens, cymecTByeT moTpe6HOCTb B pacueTe (cpaB-
HEeHI!, COOTHeCEHUN ¥ B3BEIIMBaHNM). PacripeqiesieHye MMYIeCTBEHHON OTBET-
CTBEHHOCTV — 3TO JIMIIb YAaCTHBIN C/Ty4all CIOCOOHOCTM 4eloBeKa OLIeHUBATh
(paccunThIBaTh) MOCTIEACTBIUS CBOMX JISICTBUI U BBIPaOAThIBATh MOJIE/Ib PETYIN-
pOBaHMs COLMAIbHBIX OTHOLIEHMIT, KOTOpas obeclieyrBaeT 0O1eCTBEHHBDII 110-
psAnok. B koHe4HOM cyeTe, MOTPeOHOCTb HA/IeIUTh CaMOOOYyJarommxcsa po6oToB
IIpaBaMy I0PUANYECKOTO IMIIA MOXKHO OOBSICHUTD OTPEOHOCTDIO B PAaBHOBECUI.
CocTosiHME PaBHOBECUA MOXKET OBITb JOCTUTHYTO, €C/IN 32 Bpef, IPUIMHEHHBI
TaKuM poOOTOM, BOSHUKHET OTBETCTBEHHOCTD B BIJI€ IMYIIIeCTBEHHOV KOMIIEH-
cal[My 3a CYeT JCHEKHBIX CPeICTB, KOTOPble MOTYT OBITh aKKYMY/IMPOBAHBI y
3TOTO HOBOTO CYO'beKTa IpaBa pasHbIMMU CIIOCO0aMy, He MICK/TIOYasi X CTPaxoBble
MeXaHU3MbI. [109TOMy HeT HIYero yaMBUTeIbHOTO, eC/IY CaMOOOYYaIoLIecs po-
OOTBI ITOTyYaT IpaBa OPUANIECKOTO JINIIA.

OnHOI 13 BO3MOXHOCTEN pelnTb Ipob/ieMy BO3MelleHNs Bpefa po6oToM
SABTISIETCS. BBefleHMe 00513aTe/IbHON CUCTEMBI PETUCTpaluy poO6OTOB U 00s13aTeNb-
HOTO CTPAaXOBaHMs X OTBETCTBEHHOCTH. JJpyroil anbTepHATHBOI MOI/Ia ObI CTaTh
nokTpuHa respondeat superior®, cormacHo KoTopoit Beirectosmmii (paboroma-
Te/Ib, IPUHIINIIA) BCETZIa OTBEYaeT 3a HEVICTBYA CBOETO areHTa, pabOTHMKA VI
MHOTO NMoAKoHTponbHOro emy muia. C. Yonpa u JI. Yaiit, paccMaTrpusas BOIIpoc o
11e71eCO00Pa3HOCTY BO3/IOXKEHMsSI OTBETCTBEHHOCTI Ha CAMUX POOOTOB, IIPUXOAAT
K BBIBOZLY, YTO 3ajlaya He CBOJUTCS K BO3MeILIeHNIO YOBITKOB: «[IpusHaHMe BUHBI
MICKYCCTBEHHOTO areHTa, 00ecrieyuT He TONbKO BO3MeIlleH)e YObITKOB, HO TaKXKe
OOMBIIYI0 COITTACOBAHHOCTD AMCKYPCa, Kacamolerocsa (QyHKIMIA MCKYCCTBEHHBIX
areHTOB U IIepeIO’KeHMsA Ha HUX OTBETCTBEHHOCTH. TakuM 06pasoM, peasibHOe
3Ha4YeHVe HaJIOKeHUsI OTBETCTBEHHOCTM, HA MICKYCCTBEHHBIX areHTOB MOXKET 3a-
K/TIOYaThCsl He CTOIBKO B IIPSIMOM BO3MeILleHNM YOBITKOB, CKOJIBKO B TOM, YTOOBI
BHECTM BKJIa]] B TIOBBIIICHNE COIMATBbHOTO BO3MIeVICTBYA U por paBa»™. [Ipuse-
JIeHHBI Te3UC 3aC/TyXX1BaeT BHYMAHNA, TaK KaK ITIOKa3bIBaeT, YTO pacIpefie/ieHue
VIMYILIeCTBEHHOJ OTBETCTBEHHOCTH HAIIPAB/IeHO Ha pellleHNe He TObKO 9KOHOMU-
9eCKOJT, HO ¥ COOCTBEHHO I0PUANYECKOIT IPOOIeMbl, CBSA3aHHOI ¢ obecriedeHreM
OaylaHCca MHTepeCOB U afjallTalluy IIpaBa K MI3MEHEHVIAM COLVA/IbHO peaTbHOCTIL.

8 Kant . Ykas. cou. C. 499.
4 Respondeat superior — J1aT. «IIyCTb OTBETUT CTAPLINIL».
3 Chopra S., White L. Op. cit. P. 150.
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3aknwuyeHue

MeTtadusndeckre CIOpsl O MOHATYUIX MPABOCYOBEKTHOCTY WU CYLIHOCTH
IOPUAMYECKOTO JINIIA MOTYT IIPOAO/DKaThcA 6eckoHeuHo. Ho Heob6xopmmo 3a60-
TUTbCA 00 aBTOpUTETe IOPUANYECKON HAYKV M I'pakpaHcKoro mpasa. C TOYKM
3peHus punocodun Hayky, HeIpeKpaIAIOIMecs: CIIOPBI O MOHATHUAX SABTISIOTCS
CBUZIETE/ICTBOM CEPbe3HOTO METOHOIOTMYECKOro KpM3yca B TOM WIN MHOM Ha-
yKe U HaspeBIleil MOTPeOHOCTM K HapajurMajabHbIM M3MeHeHusAM. [lonaraem,
9TO KaK KOMIIPOMICC MOXKET OBbITD IpejIoKeHa C/IeAYoLasi MOZe/Ib /s OLeHKM
U peleHns Npo6IeMsl.

B Hayke rpa>xaHCKOro IIpaBa cOpMIPOBAJICA MHCTUTYT INLA KaK yYaCTHMUKA
IPXXJAHCKUX IIPABOOTHOLICHMIL. YYaCTHUKAMU IIOC/IEHUX MOTYT OBITh TOIBKO
mmua — ¢usndeckne u opupndeckne. [locmenHne 0XBaTbIBaOT COO0IT OYEHD IIIN-
POKUII KPYT YYaCTHUKOB IPX/JAHCKVX IIPaBOOTHOLIeHNIT. COIIaCHO POCCUIICKO-
MY IIpaBy, B Ka4eCTBe TaKMX YYACTHMKOB MOTYT BBICTYNaTh Kak KOMMepUecKye
OpTraHM3aIVM, BK/IIOYas KpecThsHCKME ((pepMepcKmx) X034/ICTBa, TaK U ITyO/mmd-
HO-TIpPaBOBbIE 06pa30BaHNA, K KOTOPBIM, B YaCTHOCTH, OTHOCATCS TOCYAapCTBEH-
Hble YUPeX/eHNs, TOCYAapCTBEHHbIe KOPIIOPALM, afIBOKATCKIe 00pa3oBaHMs U
Iake Takye crenyudnieckme cyoObeKThl, Kak Ka3ayby obIecTna’’.

CaM ¢axT BKIIOYEHMs B IIepedyeHb CYyOBbeKTOB IPaXKaHCKUX IPABOOTHOIIIE-
HUIT TaKMX IOPUANYIECKUX JINII, KaK Ka3auby OO0IecTBAa U KPECThsIHCKIME XO35Iii-
CTBA, ABJIAETCA CBUJIETEIbCTBOM 3TACTUYHOCTY IOHATHUA IOPUANIECKOTO JNIA.
[TosTomy B OyzylieM, KOTfja 10 Mepe COBEPIICHCTBOBAHNSA VICKYCCTBEHHOTO VH-
Te//IEKTa MO>KeT BO3HUKHYTh MOTPEOHOCTD B IPU3HAHUY I0PUANIECKOI TUIHO-
cTH po6OTOB, MOXKHO OyfeT MogyMaTb — a He IPMU3HATD JIM UX 0CO00Il pasHo-
BUJIHOCTDBIO IOPUANYECKUX /nI? MoXeT ObITb UCIIONb30BaH U a/IbTepHATYBHBIN
BapMaHT, OCHOBAHHBIN HA VCIIO/Ib3OBAHUN Y K€ MMEIOLENCA I0PUANIECKON TeX-
HYKM ynopo6meHnsa®. PO60TOB B 3TOM C/Iy4ae MOXKHO OymeT IpU3HATh «KaK Obl
cybbeKTamy IpaBa» (KBasy-CyObeKTaMm).

[TpakTnyeckass mOTpeOHOCTDb, KOTOpask OyAeT MOATAIKMBATD IIPOLECC IIVBU-
JIMCTUYECKOI JTeTUTUMMU3ALNN NPU3HAHNA OPUANYECKOI TNIHOCTY Y BBICOKO-
Pa3BUTOI pOOOTOTEXHNKM, CBA3aHA, KaK YKa3bIBaJIOCh BbIIIIE, C HEOOXOVIMOCTBIO
peleHus Ipo6IeMbl IOPUANYECKOI OTBETCTBEHHOCTH.

B Hacrosmee BpeMsA y>ke BO3HMKaeT HEOOXOVMOCTDb pa3pelIeHNs IOpUIN-
YeCKMX KOH(QIMKTOB C y4acTHeM KaK aBTOHOMHBIX pOOOTOB, TaK U ONlEpaToOpoB
po6ororexuuku. Hampumep, ncnonpsyemasi cerogHs poOOTOTEXHUKA [TO3BOJA-

! Cr. 50 «Kommepueckue 1 HekoMMepueckue opranusanum» ['K Poccnitckoit @epepanym // CIIC
lapaHT.

°2 Harmp., B coorBeTcTBuM C II. 2 CT. 124 TK P® ny6mm4Ho-1paBoBble 06pa3oBaHms YHOZOONAOTCA
IOPMANYECKUM JIMLIAM.
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eT 3HAUUTEeJIbHO CHYUSUTDb PYUCK OUIMOKM HPY AMArHOCTMPOBAHMY 3a00JIeBaHMIt
Je/I0BeKa, HO M OHa He MCKmoyaeT ommoOku. Ecmu xe ommbka OygeT fomyiieHa
B pe3y/bTaTe IPUMEHEHN TaKoil pOOOTOTEXHVUKM, TO BOSHUKAIOT HECKOIBKO BO-
IPOCOB: KaKoll BapMaHT JIeIMKTHOJ OTBETCTBEHHOCTU HO/DKEH IPUMEHATHCH,
KTO OyJieT HeCTH OTBETCTBEHHOCTb U KAaKOBbI OyIyT ee CyObeKTMBHBIE OCHOBA-
HIA? B apceHaste 4acTHOTO IIpaBa eCThb pa3/IMyHble BApUAHTHI OTBETCTBEHHOCTH,
TaKMe KaK CMeIIaHHas OTBETCTBEHHOCTDb IIPU COBMECTHOM NPUYMHEHNMU BPeENia;
OTBETCTBEHHOCTD JIMIIA, SIBJIAIOIIETOCS MCTOYHMKOM IOBBILIEHHOI OMacHOCTH;
OTBETCTBEHHOCTDb ITPOM3BOANTEISA 32 Ka4eCTBO ToBapa (yCIyru) — OTBETCTBEH-
HOCTb IIepef moTpebureneM. OTU I0pUANYECKIe KOHCTPYKIMM MOTYT OKa3aThCs
HOJIE3HBIMM JI/IsI TIPABOBOTO PeryIMpOBAaHNs OTHOLIEHNUI C y4acTeM po6OTOB
KaK CyO'beKTOB IIpaBa.

B moucke rpaxjaHCKO-IIpaBOBbIX (OpPM, IPUTONHBIX [JIA IIPABOBOIO PeETy-
NUpPOBaHMA KOMMYHUKALUY B LU(PPOBOM IIPOCTPAHCTBE, KaK MbI IIOCTAPA/INCDH
II0Ka3aTb, II0JIe3HO BCIOMHMNTD ¥ IIPO Te NTO3HABaTe/IbHbIe CTPYKTYPbl, KOTOpbIE
pa3pabaThIBalOTCs B HAYYHOM HAIIPABJIEHNN, M3BECTHOM KaK «IIPaBO U 9KOHOMI-
Ka». ITO y4eHe IIOMOTaeT IIPeoJoJIeTh U30bITOYHBIN (POPMAIN3M TPAULIMOHHO-
rO YaCTHOTO IIPaBa, 06pa3HO BBIPAXKASICh, «IIPOKOJIOTH» IPOYHYI0 0O0I0UKY, KO-
TOpas He/laeT ero aBTOHOMHBIM U 000COOIEHHBIM OT APYTUX COLMAIbHBIX HAYK,
U, IPEXJie BCETO, OT 9KOHOMIYECKOI TeOPUIL.

Buonuorpadpua

KommoHc x. P. NpaBoBble 0OCHOBaHus kanutanuama. M.: M3a. gom Bbicwen wkonbl
akoHomMuKkK, 2011. 414 c.

NeiibHuy, B. CounHeHus B yeTbipex Tomax. T. 4. M.: Mbicnb, 1989. 554 c.
Matkos [1.B. ®dusnueckoe nuuo venoseka // Limeunuct. 2012. N2 1. C. 33-37.

Cnektopcknin E.B. KOpucnpyoeHumsa n dunocodus // KOpuamnyecknin sectHuk. 1913.
KH. 2. C. 60-92.

CnekTopckuii E.B. Bgrap Beirens — 3abbiTbih paumoHanuct XVII Beka. Bapwaga: Tuno-
rpadus Bapuiasckoro yyebHoro okpyra, 1909. 69 c.

Tpybeukoii E.H. Nlekumn no aHumuknoneauu npasa. M.: MamoHTOB, 1917. 227 C.

Chopra S., White L. A legal theory for autonomous artificial agents. Annarbor: University
of Michigan Press, 2011. 252 p.

Dewey J. The Historic Background of Corporate Legal Personality // Yale Law Journal.
1926. N 35. P. 655-673.

Legal Personhood: Animals, Artificial Intelligence and the Unborn. A Visa et al (eds.).
Deventer: Springer, 2017. 158 p.

Posner R. Animal Rights: Legal, Philosophical, and Pragmatic Perspectives / Animal
rights: current debates and new directions / edited by .C. Sunstein (ed.). New York:
Oxford University Press, 2004. P. 51-66.

Posner R. Legal Pragmatism Defended // University of Chicago Law Review. 2004. Vol. 71.
P. 683-690.

46



Gadis A. Gadzhiev, Elena A. Voinikanis. Could Robot be a Legal Subject? P. 24-48

Rouland N. Les fondements anthropologiques des droits de ’THomme // Revue générate
de droit. 1994. N 25. P. 5-47.

Smith B. Legal personality // Yale Law Journal. 1928. N 3. P. 283-299.
Windscheid B. Lehrbuch des Pandektenrechts. 6. Aufl. Frankfurt a. M., 1887. Verlag:
Rutten & Loening, Frankfurta. M., 1887. 936 S.

Wu T.-M. Lost in translation: the verbal change from persona to person // Comparative
Legilinguistics. 2/2010. P. 141-151.

Could Robot be a Legal Subject?
(In Search of Legal Forms for Digital Economy Regulation)

Gadis A. Gadzhiev

Tenured Professor, Judge, Constitutional Court of the Russian Federation, Doctor of
Juridical Sciences. Address: 1 Senatskaya Square, Saint Petersburg, 190000, Russian
Federation, E-mail: gadg@ksrf.ru

Elena A. Voinikanis

Associate Professor, Leading Research Fellow, HSE-Skolkovo Institute for Law and
Development, Doctor of Juridical Sciences. Address: 28/11, Shabolovka Str., Moscow,
119049, Russian Federation. E-mail: evoinikanis@hse.ru

Abstract

In the digital age the development of robotics using artificial intelligence has reached a
new scale and raises both socio-economic and legal problems. Of particular relevance
in this context is the problem of the legal personality of robots, which are able to perform
independent actions and to adapt to the environment. The resolution of the European
Parliament on Civil Law Rules on Robotics (2017) shows that the problem has not only
scientific, but also practical or applied significance. In legal science, the interpretation
of the concept of a person differs depending on legal understanding. According to a
“narrowly realistic” understanding of the law a robot cannot be recognized as a legal
subject. On the contrary, according to the approach to the legal world as a special and
self-sufficient reality, the question of the legal personality of the robot is pragmatic. The
article analyzes the history of the formation of the legal concept of a person and its role
in the legal concept of the world. For Roman jurists, the concept of a person (persona)
meant, in the first place, a “mask”, i.e. this or that social function of a person. For them
the meaning of the legal concept of a person was never identical to the meaning of the
concept of the human personality. On the contrary, for European law, which was strongly
influenced by philosophical ideas, the problem of confusing the concepts of the person
and the human personality is quite characteristic. The authors of the article come to the
conclusion that uncritical perception of non-legal ideas and theories can become an
obstacle to the development of law. The law can play an active role in the development
of the economy and society as a whole only by preserving its identity. Thus, the question
of the legal personality of robots should be decided on the basis of a comprehensive
analysis of the possible (economic and social) costs and benefits. Recognition of a robot
as a legal entity is connected, first of all, with the need for more efficient allocation of
responsibility. At the same time, the distribution of responsibilities is aimed at solving
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not only the economic, but also the legal problem, that of balancing the interests and
adapting the law to social reality. The flexibility and elasticity of civil-law concepts leads to
the conclusion that the choice of a specific model of legal personality and distribution of
responsibilities will depend on current needs and practices.
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Abstract

The article is devoted to the soft law concept and its evolution in the modern world. Soft law
reduces the degree of uncertainty in the law and at times is the only alternative to abandoning
any regulation of people’s interactions. It is pointed out that the norms addressed to particu-
lar agents may have different degrees of being mandatory. If we depict the whole system of
rules as a continuum and place each rule along it according to how binding it is, then soft
law would be placed in the “grey zone” between law and non-law. It is not yet the law, but it is
not merely politics, morality, traditions and the like. It is something intermediate between the
two. Soft law instruments create uniform “rules of the game” for actors in cross-border rela-
tions. The purpose of the soft law concept is to decrease the “zones of uncertainty” in the law.
Because of this, soft law, whether it is employed in global law-making systems or not, may
be viewed as a source of effective instruments that decrease the level of uncertainty within
systems of law. At the same time, the alternative to soft law is not hard law but the absence of
any purposeful regulation at all. It is my considered opinion that in the prevailing condition of
fragmentation in the official sources of international law, where common approaches are not
supported by universal acts and are more typically regulated by bilateral agreements, soft law
can offer all interested parties steady, uniform guidelines arrived at through compromise for
law-abiding and mutually beneficial behaviour, thus increasing the stability and certainty of
cross-border interactions.
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Introduction

The longstanding discussion of soft law is today experiencing a rebirth. The very
concept of soft law is rejected by its opponents, but its proponents adduce much
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support for it'. The enflamed rhetoric of the debate reaches Shakespearean propor-
tions. The actual existence of soft law is frequently subjected to scepticism and
suspicion. However, much good comes from these discussions as they bear on our
examination of the dichotomy between the legal and the non-legal and add new
colours to the palette by introducing into legal discourse the category of regulatory
instruments which have no official normativity but nevertheless have real, and fre-
quently legally relevant influence on behaviour.

Although the problem of soft law has been a topic of debate for many years,
Russian legal studies have fallen far behind their Western counterparts in taking
up the issue. The long-standing dominance of legal positivism in Russia makes the
situation more difficult. Generations of modern Russian lawyers grew up trained
to repudiate any theory of law except legal positivism. Moreover, examining aca-
demic theories other than positivism, even without advocating them, was seen
until quite recently as a crime against the government. Russian jurisprudence is
one of the academic studies has suffered most from the entrenched authority of
positivism. However, the soft law concept is a powerful and blatant challenge to
legal positivism because the two doctrines are so obviously incompatible.

What precisely is soft law? Are there any objective facts that prove its existence
in the regulation of human relations? What is the relationship between hard and
soft law? What is the regulatory potential of soft law instruments? What are the
prospects for further use of soft law instruments in the cross-border and domestic
legal systems? Does soft law constitute a threat to the stability, certainty and uni-
formity of the international and domestic order, or is it an effective regulator of
social interactions?

In section two of this article, I look at the reasons for the emergence of the soft
law concept in the literature on international law. In section three, I analyse the
conceptual foundations of the debate between the binary approach versus rela-
tive normativity. I note that in Russian legal theorists have recently entertained
the idea of moving away from legal positivism toward acceptance of non-positive
legal theories and approaches, and this shift has been steadily gaining acceptance
in Russia. In section four, I articulate an original definition of soft law. Systems of

! Anna Robilant has made a detailed classification of opponents and supporters of soft law. She notes
“positions in the hard v. soft controversy are highly varied and nuanced”. Robilant relates to the soft law
party both the “enthusiasts” of soft law and the advocates of “hybridity” while the hard law camp compris-
es the “sceptics” as well as the “detractors” of softness. According to “enthusiasts”, soft law is valuable for its
flexibility, its organic responsiveness to social goals and its pluralistic thrust; they are confident that “soft
law can be a powerful tool for social reform, bringing about legal change more effectively than traditional
hard legislation”. Proponents of hybridity call for combining hard law and soft law processes. The sceptics
denounce “soft law’s futile, unrealistic and, at times, perverse nature”; they emphasize the impossibility of
enforcing soft legal instruments. The detractors of soft law unrelentingly denounce its “obfuscating and
distorting effects”; they argue that “soft rhetoric masks hard practices” (Robilant A. Genealogies of Soft
Law // American Journal of Comparative Law, 2006, no 3, pp. 504-511).
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soft law encompass many different kinds of documents. Therefore, any academic
discussion of this topic must start from an understanding of the limits of soft law
(i.e., its scope). In that section I also differentiate between soft law and hard law. In
section five, I argue that drawing on the concept of soft law at the level of interna-
tional legal systems allows us to extend legal discourse by including various (and
sometimes extremely diverse) documents that are not related to the formal sources
of law and have no legally binding force but that directly or otherwise become a re-
source for complex multi-level regulation of behaviour. In section six, I look at the
functional and regulatory potential of soft law, which can be used both as a supple-
ment and as an alternative to hard law. Soft law can function as an auxiliary source
for the interpretation of legal norms, as a means for developing legal norms, and as
evidence for the existence of opinio juris. In the conclusion I affirm that soft law is
a very effective tool for regulating cross-border transactions. Soft law reduces the
degree of legal uncertainty and at times is the only alternative to abandoning any
regulation of people’s interactions.

I. Place and Time: Why is it Relevant Today
and at this Point?

The first question before us concerns the timing of the emergence of the soft
law debate. Why did the potential of traditional sources of law to adequately regu-
late international relations prove insufficient by the mid-twentieth century? I be-
lieve there are several reasons, and they are multi-level. The primary reason is that
the classical system of international law had ceased to respond to new needs in
the context of globalization, and that the radical complexity and intensification of
contemporary international relations provided the necessary prerequisites for the
triumphal appearance of soft law”.

One can easily see how the emergence of soft law has been facilitated by post-
modernism and globalization as diversity of ideas, increasingly blurred boundaries
between sustained structures, and legal pluralism all take on a new life. Interna-
tional law, as both a doctrine and a regulatory system, was forced to respond to
new challenges and was subsequently transformed by the quantitative and qualita-
tive evolution of cross-border interactions’.

2 See Peters A. Soft Law as a New Mode of Governance / The Dynamics of Change in EU Governance.
Diedrichs U. et al. (eds.) Cheltenham: Edward Elgar, 2011, p. 31 (Anne Peters identifies as an important
factor for invoking soft law “the increasing complexity of global problems and scientific uncertainty about
causalities. This complexity makes it more difficult to build a consensus of member states. Effective legal
responses are often not clearly identifiable, while at the same time civil society demands that something
must be done).

* See Ellis J. Shades of Grey: Soft Law and the Validity of Public International Law // Leiden Journal of
International Law, 2012, no 2, pp. 313-334 (Soft law is often seen as a means to address certain acknowl-
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Thus, one important reason why there is now so much interest in soft law is that
the subjects of international legal relations are dissatisfied with the conservative
orientation of the treaties and customs which are the traditional sources of inter-
national law. The procedures for establishing these two sources are quite difficult,
formalized and cumbersome. In addition, official sources of law typically do not
have the flexibility and operational adaptability to mount a prompt and adequate
response to changing circumstances.

It is not unusual for a government (for various reasons) to prefer working with
legally binding obligations which carry with them restrictions on sovereignty and
which can bring about formal sanctions if obligations are not fulfilled. States wed-
ded to using traditional regulatory procedures therefore encounter increasing dif-
ficulty in finding rapid and adequate solutions for urgent international problems.
Of course, one cannot argue that treaties and customs have completely exhausted
their regulatory potential. It would be more correct to say that today they are not
able to provide comprehensive coverage for the whole range of diverse international
interactions that need to be regulated.

In such circumstances, soft law provides an alternative way to fill in gaps in the
law when there is a clear and urgent need for regulation of a particular situation
but a total absence of applicable legal norms. Soft laws do not impose difficult
procedures for their adoption, ratification, extension, etc. Moreover, they are bet-
ter suited to the variations and complexity of cross-border relations, and that is
why they are relied upon in practice more often than more elaborate traditional
procedures*.

Another reason for the increasing acceptance of the soft law concept is the
growing involvement of non-state actors in cross-border cooperation, and this in
turn is accompanied by decentralized and informal regulatory processes. This has
led to coinage of a new term in legal discourse: “privatization of legal regimes™.

edged weaknesses of the international legal system, namely: “the limited effect of many legal norms on
state behaviour and the relative paucity of sanctions for violations, the democratic deficit, the slowness
and reluctance with which international legal institutions respond to grave problems in international
society, and the woeful inadequacy of many of those responses.”).

* See Meyer T. Soft Law as Delegation // Fordham International Law Journal, 2008, no 3, p. 897
(arguing that “the flexibility created by soft law is unique, because it allows legal rules to evolve more
easily in response to political realities and the changed (changing) circumstances”); Pergantis V. Soft Law,
Diplomatic Assurances and the Instrumentalisation of normativity: Wither A Liberal Promise // Nether-
lands International Law Review, 2009, no 2, p. 143 (suggesting that soft law can better follow the pace of
technological advancement and enhance cooperation because of its plasticity and its ability to reflect the
diversity of the international legal order).

> See, e.g., Robilant A. Op. cit. p. 500; Zerilli E The Rule of Soft Law: an Introduction // Focaal —
Journal of Global and Historical Anthropology, 2010, no 56, p. 8; Biithe T., Mattli W. The New Global
Rulers: The Privatization of Regulation in the World Economy. Princeton: Princeton University Press,
2011, 320 p.
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Many theorists and practitioners have noted the effective involvement of non-state
actors in law-making processes®. However, international law is addressed to states
alone and rejects such non-state actors as individuals, transnational corporations,
non-commercial corporations and others as suitable immediate addressees of in-
ternational legal norms. Soft law instruments in this context have a significant ad-
vantage as they can be addressed to non-state actors. Thus, soft law is an important
channel for the involvement of individuals in regulatory processes’.

For example, it is difficult to ensure by means of hard law that the corporate
practices of multinational companies are compatible with sustaining human rights
because numerous mechanisms for implementing international law into national
legal systems would have to be created and adapted to (or more likely defended
against) lobbying from businesses as well as from governments®. Soft law instru-
ments do not at all share this disadvantage’.

For instance, the Secretary-General Special Representative of the United Na-
tions for Business and Human Rights chose to implement the UN “Protect, Re-
spect, Remedy” Framework not by means of a unified convention but instead by
proclaiming a soft law instrument — the Guiding Principles on Business and Hu-
man Rights, which was approved by the United Nations Human Rights Council in
June 2011. The informal character of that soft law instrument had the advantage

¢ See Abbott K., Snidal D. Hard and Soft Law in International Governance // International Organi-
zation, 2000, no 3, p. 423 (recognizing that non-state groups operating at both the domestic and interna-
tional levels are increasingly key actors in the development of international legalization, and of soft law
in particular).

7 See Shaffer G., Pollack M. How Hard and Soft Law Interact in International Regulatory Governance:
Alternatives, Complements and Antagonists // Inaugural Conference, Geneva, July 15-17, 2008. Online
Proceedings Working Paper No. 45/08, p. 9. Available at: http://ssrn.com/abstract=1156867 (accessed:
14.02.2018) (“The very emergence of the soft law concept reflects the multiplication of producers of in-
ternational law in this context, including not only foreign ministries, but also sector-specific transgov-
ernmental networks, supranational bureaucracies, multinational corporations and business associations,
and international non-governmental organizations. These groups generally do not have the authority to
create binding international law in a traditional sense, which is reserved to states, yet they use non-bind-
ing instruments to advance their policy goals, instruments which may be subsequently transformed into
binding hard law, at either the national or international levels?).

8 According to Justine Nolan, the traditional understanding of human rights by international law
makes them binding for states only insofar as they are subjects of international law: “This focus on States
as the bearers of human rights responsibilities has meant that some corporations, in particular, trans-
national corporations (TNCs) have been able to operate largely in a legal vacuum, devoid of obligations
at the international level” See Nolan J. The Corporate Responsibility to Respect Rights: Soft Law or Not
Law? Human Rights Obligations of Business Beyond the Corporate Responsibility to Respect? Deva S.,
Bilchitz D. (eds.), Cambridge: Cambridge University Press, 2013, pp. 10-11. Available at: http://ssrn.com/
abstract=2338356 (accessed: 14.02.2018).

® Among the most prominent international instruments addressed to non-state actors can be called
the ILO Declaration on Fundamental Principles and Rights at Work 1998, the OECD Guidelines for Mul-
tinational Enterprises 1976, the Global Compact, etc.
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of involving a wider range of participants in the development and implementation
of the necessary strategies. Such tasks as involving businesses in solving ecological
problems and respecting human rights are also typically managed with the help of
corporate codes of conduct and other documents of that kind.

Il. Soft Law and the “Grey Zone”:
between Law and Non-law

1. Binary View vs Relative Normativity

The external boundaries of the law are not clear; they are mobile and diffuse.
Hence the question arises of what belongs to the “grey zone” located at the bound-
ary between law understood as a system of legally binding norms and principles
and other non-binding rules (such as morality, politics, traditions, etiquette, etc.)
for which compliance is not legally mandatory?'

According to Jean de Aspermont, the general idea of “softness” rests on the pre-
supposition that the binary nature of law is ill-suited to accommodate the growing
complexity of contemporary international relations, and that contemporary normative
instruments are needed to regulate the multi-dimensional problems of the modern
world". From this viewpoint the emergence of the concept soft law is evidence of a
crisis in legal theory caused by using out-of-date techniques that are no longer able to
explain and forecast any new phenomena in law-making and legal practices.

The opponents of soft law adhere to a binary approach which is founded on
strict differentiation between legal and non-legal regulation and which does not
acknowledge any “interpenetration” between the two. Normativity, i.e. the quality
of being legally binding, cannot have any degree and cannot be less or more for
any regulation; any prescription can be either legally binding or not — tertium non
datur. The flippant formulation “there’s no such thing as being a little bit pregnant”
shows the essence of this approach. “In other words there was a tendency to view
soft international law in its relationship to treaty and customary international law
as binary concepts, polar opposites, or even a bifurcation of one another”'. If that

10 See Shelton D. International Law and “Relative Normativity” / International Law. Evans M. (ed.).
Oxford: Oxford University Press, 2006, pp. 180-181 (“In respect to ‘relative Normativity” scholars debate
whether binding instruments and Non-binding ones are strictly alternative or whether they are two ends
on a continuum from legal obligation to complete freedom of action, making some such instruments
more binding than others. If and how the term ‘soft law’ should be used depends in large part on whether
one adopts the binary or continuum view of international law”).

" dAspremont J. Softness in International Law: A Self-Serving Quest for New Legal Materials // Eu-
ropean Journal of International Law, 2008, no 5, p. 1076.

12 Footer M. The (Re)Turn to “Soft Law” in Reconciling the Antinomies in WTO Law // Melbourne
Journal of International Law, 2010, no 2, p. 244.
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is so, there is no need to create or discover any interim forms between law and non-
law. Therefore, the idea of soft law has been regarded as not only erroneous but also
extremely detrimental because it undermines the very idea of legality along with
the predictability and certainty of the legal order".

The supporters of soft law subscribe to a theory of relative normativity (or grad-
uated normativity, diverse normativity), looking at “normativity” as relatively in-
constant and recognizing that the obligatory nature of norms in a legal system may
vary. Allison Christians suggests that the distinction between something that is or
is not hard law may not be binary, but may present a spectrum or continuum based
on theories about obligation and its attendant features'.

Law may have various legal effects and consequences: direct and indirect, stron-
ger and weaker ones. Normativity is not solid and one-dimensional; on the con-
trary, it comes in many shades and degrees.

Demands addressed to members of the social environment may have to be
mandatory to different degrees. That is, a norm may be more or less peremptory.
Hence, “law can be harder or softer, and...there is a continuum between hard and
soft (and possibly other qualities of the law)”">. A norm may be part of a complex
and differentiated flexible system of rules which are each endowed with a difter-
ent prescriptive intensity and a graduated, relative normativity. Thus, Christine
Chinkin concludes, “categories of hard and soft law are not polarized but lie within
a continuum that itself is constantly evolving™¢.

The idea that soft law occupies an interim “layer” between legal and non-legal
phenomena is quite prevalent among supporters of the continuum approach'. As
Peters notes, a clear distinction between “law” and “non-law” is difficult to delin-
eate because the “outward appearance of law is unclear and ‘soft law’ presents itself

B French scientist Prosper Weil, one of the severe critics of “relative normativity”, suggested: “To
succumb to the heady enticements of oversubtlety and loose thinking is to risk launching the normative
system of international law on an inexorable drift towards the relative and the random. It is one thing
for the sociologist to Note down and allow for the infinite gradations of social phenomena. It is quite
another thing for his example to be followed by the man of law, to whom a simplifying rigor is essential.”
See Weil P. Towards Relative Normativity in International Law? // American Journal of International Law,
1983, no 3, pp. 440-441.

!4 See Christians A. Hard Law & Soft Law in International Taxation // Legal Studies Research Paper
Series. Paper No. 1049, May 2007, p. 7.

1> Peters A., Pagotto I. Soft Law as a New Mode of Governance: A Legal Perspective/ NEWGOV: New
Modes of Governance, 2006, p. 8. Available at: http://ssrn.com/abstract=1668531 (accessed: 14.02.2018).

!¢ See Chinkin C. Normative Development in the International Legal System / Commitment and
Compliance: The Role of Non-Binding Norms in the International Legal System. Shelton D. (ed.), Oxford:
Berg, 2000, p. 32.

17 See, e.g., Cini M. The Soft Law Approach: Commission Rule-making in the EU’s State Aid Re-
gime // Journal of European Public Policy, 2001, no 2, p. 194 (noting that it is generally accepted that soft
law lies somewhere between general policy statements, on the one hand, and legislation, on the other).
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somewhat in the shadow; soft law is in the penumbra of law because it deploys
specific legal effects apart from outright legal bindingness, and not merely politi-
cal or otherwise factual effects (i.e. not being legally obliging, soft law carries legal
consequences, and not merely political or otherwise factual effects)”®. I believe
that this is the most promising approach to soft law.

2. The Continuum View in Russian Legal Theory

The tradition in Russian law-making of classifying legal norms according to
different levels of obligation may not be widely acknowledged but is nevertheless
quite widespread. Along these lines, Prof Gennady Maltsev identifies in the legal
system norms of high, medium and low imperative force related to recommend-
ed (non-binding) rules. The recipient (or addressee) has the option of accepting
the recommendation or rejecting it,"” although the legislator endorses the recom-
mended behaviour and wants the recipient legal entity to choose to follow it. This
is a motivating, authoritative, or imperative effect of the recommended norm?.
For regulating broad areas of social activity, such as markets, there should be a
combination of rigidly binding rules, some default (or discretionary) rules, and
recommended (non-binding) rules?.

In Russian theory of law the rules of behaviour prescribed by the norms of in-
ternational law have been usually understood as a legal obligation acknowledged
by governments and other actors constrained by international law. The concept
of so-called non-binding norms* has usually been and still remains quite preva-
lent. A non-binding norm is a rule whose application in practice is recommended
but is not obligatory. However, its implementation (when it is in fact carried out)
entails adherence to specific obligations (or responsibilities) and also engenders
obligatory legal relations between the subjects of the law. This method of provid-
ing recommendations in law is used when it is impossible or pointless to establish
norms in the form of legal prescriptions pertaining to the varieties of behaviour
that a participant in legal relations may choose. At the same time, the participant
who adopts a compliant position has some freedom in choosing among varieties

'8 See Peters A. Op. cit. p. 23.

1 See Maltsev G.V. Socialnye osnovaniya prava [Social Foundations of Law]. Moscow: Jurist, 2007,
p. 582.

20 Ibid. P. 588.
21 Ibid. P. 589.

22 The legal scholars who acknowledge recommendations as specific elements of the law-governance
system are well-known Russian scholars: M.I. Baitin, G.M. Velyaminov, V.M. Gorshenev, V.H. Kartashov,
A.P. Koreneyv, V.L. Kulapov, G.V. Maltsev, V.S. Osnovin, A.F. Cherdantsev, etc.
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of behaviour, while a model of more acceptable, effective and rational behaviour
(from the point of view of the law-maker) is indicated.

A doctrinal foundation for the debate on the role of soft law instruments in the
system of social regulation could be created by explicitly developing the method of
“carrots and sticks” in Russian legal theory, by arguing that the respect for norms is
grounded in the interest their addressees have in them, and by multiplying sources
of law closely connected with the participation of private individuals in the pro-
cesses of creating law?.

The binary theory of law is criticized for being too schematic and simplified.
The extension of law is always blurred, and it is difficult to draw a distinct line be-
tween “law” and “non-law” unless we accept an extreme form of legal positivism.
In the “gray zone” between “law” and “non-law” we are often faced with quasi-
legal phenomena that, although they are de facto and not de jure, nevertheless have
important implications for the law. This implies that there is a sliding soft-hard
continuum of normativity in the law and in all rules of conduct.

Moreover, a binary approach is ill-suited as a response to the growing complex-
ity and variety of activities requiring legal regulation.

The Universal Declaration of Human Rights approved in 1948 by the UN Gen-
eral Assembly serves as a vivid illustration of this. The Declaration’s original status
did not go beyond UN-authorized recommendations that lacked any legal protec-
tion and in practice were constantly breached by states as there was no threat of
sanctions. This meant that even those subject to international law did not take the
provisions of the Declaration seriously. Prof. Hersch Lauterpacht aptly noted that
states agreed to the terms of the Universal Declaration only because they would
not be bound by them?!. However, that situation has changed completely. The legal
communities of both separate countries and the whole world now regard the Uni-
fied Declaration as a legally binding document that is subject to strict observance
and implementation. Gross violations of its human rights provisions can bring
about an immediate moral and political reaction as well as imposition of sanctions
on the country in violation of them. This illustrates an actual transformation of the
“non-legal” into the “legal”. That change can be easily traced through the evolution
of the Russian Federation’s legal system from that of the USSR. Is it possible to
identify a moment before which the provisions of the Declaration had been mere
recommendations and after which they turned into binding criteria for all Russian
courts (and thus for all the other actors too) used in justifying and legitimizing
laws and regulations? When exactly did this transformation take place? Obviously,

# In this context, it may be worth mentioning the concept of nudges as developed in debates on social
regulation in the USA (See, e.g., Sunstein C. Nudging: A Very Short Guide // Journal of Consumer Policy,
2014, no 4, pp. 583-588).

# See Lauterpacht H. International Law and Human Rights. London: Stevens, 1950, pp. 397-398.
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such an exact “boundary” does not exist. The norms of the Declaration existed in
the “gray zone” between “law” and “non-law” for a certain span of time as they
necessarily reflected all the historical upheavals of the Cold War, the rejection of
totalitarianism, and the formation of a constitutional state in Russia.

Thus, the universal regulatory system may be graphically depicted as a contin-
uum of norms with different degrees of obligation from those strictly imposed and
backed by sanctions (at one extreme the continuum) to those that are recommenda-
tions merely encouraged by conviction and advocacy (at the other extreme). As we
noted earlier, an approach acknowledging the usefulness of recommended norms is
gaining more and more proponents in Russian legal theory. The aggregate of these
kinds of recommended norms is the basis for soft law, but it is not limited to them.

lIl. What is Soft Law?

1. The Reasoning behind Soft Law

The principal question of how to define soft law as an independent kind of
regulation which has come about because of the interaction of legal and non-legal
phenomena is still open to discussion in the literature on international law. Aca-
demics and politicians use the term “softness” to characterize such varied phenom-
ena as law, governance, control, coercion, arbitration, corporate activity, etc. The
historical roots of soft law are found in either the widely accepted trade customs of
the Middle Ages (that is, Lex Mercatoria), or in the theories of social law and legal
pluralism that were popular in the late 19th and early 20th century®.

As an analysis of the academic literature shows, there is no accepted definition
of the term “soft law”*. The response of legal theory to the emergence of soft law
has been to offer a large variety of opinions®. Conceptual views and approaches

> See Robilant A. Op. cit. P. 499-501.

2 Waliul Hasanat emphasizes that “although the [soft law] concept is fairly well established, when it
comes to definition there is ambiguity”. See Hasanat W. Definitional Constraints Regarding Soft Law //
AALCO Quarterly Bulletin. 2007. 1&2. Available at: http://ssrn.com/abstract=2321552 (accessed: 14.02.2018)

77 According to Jay Ellis, soft law can be roughly divided into three categories, namely: (1) binding
legal norms that are vague and open-ended and therefore (arguably) neither justiciable nor enforceable;
(2) non-binding norms, such as political or moral obligations, adopted by states; and (3) norms prom-
ulgated by non-state actors. Authors do not necessarily restrict their definitions of soft law to one or
another of these categories. The boundaries of the category may be drawn so as to include all three types
of norm (A. Boyle); only norms, whether legally binding or not, promulgated by states (C. Chinkin,
R. Baxter, R. Dupuy, D. Thiirer); non-binding norms promulgated by states (H. Hillgenberg, I. Seidl —
Hohenveldern, J. Carlson, Ch. Inglese, J. Klabbers); non-legally binding norms, regardless of authorship
(G. Abi-Saab, I. Duplessis, J. Kirton, M. Trebilcock, M. Footer); or vague and general norms contained in
international legal instruments (J. D’Aspremont, W. Heusel), to mention the most prominent examples.
“The various definitions are generated by a series of criteria, sometimes used alone and sometimes in
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from different authors and the academic schools vary®. One can safely assume
that each commentator has their own image of soft law. “Soft law means different
things to different people””. There are heated discussions about even such an al-
legedly simple semantical question as whether the term “soft law” should appear in
quotation marks or not.

There is no point in denying the criticism that the concept of soft law is amor-
phous and ambiguous because it does reflect the actual state of affairs. That state
can be partly explained by the relative newness of the soft law concept; processes
typical in framing a concept such as accumulation of examples, generalization from
them, and comprehension of practical and theoretical ramifications have only just
begun. The soft law concept is criticized because a clear and precise definition of its
scope has not yet been formed. However, such opinions seem to overreach®. It is
tempting to ask whether distinct and acknowledged limits regarding the concepts
of law, morality and traditions have been formed. Of course, they have not, and yet
these phenomena have been subjects of theoretical study for centuries.

In the literature on international law, soft law has one relatively clear definition
as an aggregate of stances (provisions, positions, principles) which are included in
documents that are not formally binding sources of international law in the sense
of Article 38(1) of the Statute of the International Court of Justice of the UN. These
are stances which do not have obligatory legal force, but which can nevertheless
have certain (indirect) legal consequences and also are aimed at imposing such
consequences and do in fact lead to them®. In this way, soft law extends to (or cov-

combination with others. The criteria are ‘normativity’ (or justiciability), enforceability, precision, and
formal legal status” (Ellis J. Op. cit. P. 3-4).

2 For a detailed overview of the various estimates of soft law see: Goldmann M. We Need to Cut Off
the Head of the King: Past, Present, and Future Approaches to International Soft Law // Leiden Journal of
International Law, 2012, no 2, pp. 2-29.

» Weeks G. The Use of Soft Law by Australian Public Authorities: Issues and Remedies // UNSW Law
Research Paper No. 2012-42, September 13, 2012, p. 2. Available at: http://ssrn.com/abstract=2148123
(accessed: 14.02.2018).

* Hungarian scientist Laszlo Blutman is most keen in the assessment of soft law: “Indeed, as a ge-
neric term, there is an argument that ‘soft law’ conceals as much as it reveals, making it at best unhelpful
and at worst a misleading simplification. ... Almost every commentator dealing with soft law stumbles
against the fact that an exact and meaningful definition of soft law borders on the impossible. ... So, we
have a term that denotes something vague, by which every author means different things, or even worse,
does not mean any defined phenomenon leaving the term in its undetailed generality in common legal
discourse.” (Blutman L. In the Trap of a Legal Metaphor: International Soft Law // International and Com-
parative Law Quarterly, 2010, no 3, pp. 610-611).

31 See, e.g., Senden L. Soft Law in European Community Law. Oxford, 2004, p. 112. Francis Snyder
had formulated the classic definition: “Soft law — rules of conduct which, in principle, have no legally
binding 1 force but which nevertheless may have practical effects” See Snyder F. Soft Law and Institutional
Practice in the European Community / The Construction of Europe: Essays in Honour of Emile Noél.
Martin S. (ed.). Dordrecht: Kluwer, 1994, p. 198.
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ers) the aggregate of rules which do not have a legally obligatory character, are not
backed by sanctions, and are adhered to voluntarily as being in the interests of the
actors in international law in forming and supporting a stable cross-border lawful
order that is founded on mutual consensus and compromise. The wide acceptance
and application of soft law in international practice and also in the practice of do-
mestic courts and other regulatory agencies (or organs) which have adopted soft
law positions (founded on a common interpretation of the rules of international
treaties supported by the Vienna Convention of 1969) gives these positions or rec-
ommendations a de facto obligatory character®.

In Kenneth Abbott and Duncan Snidal’s interpretation, the term “hard law”
refers to three dimensions: legally binding obligations; rules and obligations with
a high degree of precision; and delegation to a third-party decision-maker, such as
a dispute settlement body. “The realm of ‘soft law’ begins once legal arrangements
are weakened along one or more of the dimensions of obligation, precision, and
delegation. This softening can occur in varying degrees along each dimension and
in different combinations across dimensions™*.

Anne Peters and Isabella Pagotto argue that “the term soft law characterizes
texts which are on the one hand not legally binding in an ordinary sense, but are on
the other hand not completely devoid of legal effects either. ...soft law has the legal
significance to protect legitimate expectations and to bind actors on the basis of the
principle of good faith”**. Michael Bonell defines “soft law” as “referring in general
to instruments of normative nature with no legally binding force and which are
applied only through voluntary acceptance”. According to Anna Robilant, the
formula “soft law” labels those regulatory instruments and mechanisms of gover-
nance that, while implying some kind of normative commitment, do not rely on
binding rules or on a regime of formal sanctions*. Andrew Guzman and Timothy
Meyer define soft law as “nonbinding rules or instruments that interpret or inform
our understanding of binding legal rules or represent promises that in turn create
expectations about future conduct™. Dinah Shelton believes that soft law gener-

32 See Gribnau H. Soft Law and Taxation: EU and International Aspects // Legisprudence, 2008, no 2,
p. 95. (Dutch scholar H. Gribnau highlights the three core elements of soft tax law. Firstly, the concept
refers to “rules of conduct” or “commitments” The second element is that these rules or commitments
are laid down in instruments have no legally binding force (they are not directly enforceable) as such. Al-
though soft law lacks the possibility for legal sanctions, it may nevertheless produce indirect legal effects.
Thirdly, rules of soft law aim at, and may lead to, some practical effect or impact on behaviour).

3 Abbott K., Snidal D. Op. cit. P. 421, 422.

3 Peters A., Pagotto 1. Op. cit. P. 4, 24.

% Bonell M. Soft Law and Party Autonomy: The Case of the UNIDROIT Principles // Loyola Law
Review, 2005, no 1, p. 229.

% Robilant A. Op. cit. p. 499.

¥ Guzman A., Meyer T. International Soft Law // The Journal of Legal Analysis, 2011, no 1, p. 174.
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ally includes an “international instrument other than a treaty that contains prin-
ciples, norms, standards or other statements of expected behaviour™.

Most soft law proponents underline that soft law is capable of producing consid-
erable practical or even legal effects. Such consequences might in due course make
soft law instruments the foundation for formulation of legally binding norms, or to
serve as a means for their interpretation, or to manage social interactions directly.
In the latter case soft law instruments are used either as a complement or as an
alternative to hard law (e.g., for filling gaps). Of course, they may arouse reason-
able expectations of behaviour conforming to soft law norms. Sometimes soft law
instruments have a certain judicial effectiveness, that is, they are applied by the
courts to formulate arguments and to justify judgements.

If the positions presented in the literature on international law are dissected and
generalized, then soft law might be defined as a set of formalized theses (norms,
rules, principles, criteria, standards) that have no legally binding force, are not
backed with official sanctions but are followed voluntarily due to the authority of
their creators, the involvement of the addressees, and mild peer pressure applied to
potential (and actual) violators by an affected group (or community).

2. Soft Law vs Hard Law: Similarities and Differences

Hard law and soft law are not isolated from each other but have much in com-
mon and interact in many ways. They have inevitably coexisted through the years
and should therefore be regarded as kindred, interrelated and complementary to
each other. To begin with, they both act as a tool for social engineering, as they
regulate human behaviour intentionally but not spontaneously. In both cases there
is the formation and objectification of either multilateral or unilateral desiderata
of the participants in rule-making. Moreover, hard law and soft law rules are func-
tionally equivalent as they permit reaching similar or even identical goals using
quite similar methods. In this context it is often said that soft law looks like hard
law and basically functions like hard law?*.

Soft law instruments, like the sources of any hard law, are drafted and passed by
authoritative centres within a framework of institutionalized procedures. Soft law
rules have both authoritative interpreters and mechanisms for monitoring their

3% Shelton D. Normative Hierarchy in International Law // American Journal of International Law,
2006, no 2, p. 319.

¥ See, e.g., Goldmann M. Op. cit. p. 2, 11.

“ Various structures might act as these authoritative centres. Eric Posner notes that the central au-
thority — the government — does not create, interpret, and enforce soft law rules. See Posner E. Soft
Law in Domestic and International Settings. Available at: http://www.j.u-tokyo.ac.jp/coelaw/download
(accessed: 14.02.2018). This statement is only partly true. Soft law rules may emanate from government
but not always. That is, the government is not the exclusive soft lawmaker.
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implementation. Soft law rules are identical to legal rules in terms of their logi-
cal structure and textual presentation; as demands for specific behaviour, both are
stated prescriptively and not descriptively. It would be quite difficult or even im-
possible for someone examining a particular soft law prescription without know-
ing its source or context to determine whether it is a legally binding law or a soft
law norm.

Hard law and soft law then have the following features in common: 1) a set of
rules aimed at regulating people’s behaviour; 2) authorized actors using agreed-
upon procedures to elucidate, alter and repeal those rules; 3) publication of the
rules allowing for transparency so that the rules may be studied and be well-known
to the appropriate agents; 4) enforcement and control of the observance of the
rules by an authorized centre; 5) purposeful changes and adaptions in the rules
to respond to changing realities. What then, distinguishes hard law and soft law?

A different range of criteria including linguistic and semantic features are use-
ful in finding the differences between soft law and legal provisions. Perhaps the
main criterion in this sort of differentiation is recognition or non-recognition of a
document as a formal source of law endowed with legal force. It is generally agreed
that use in a document of such terms as “shall’, “agree”, “undertake”, “rights”, “ob-
ligations”, “enter into force” testifies to its status as legally binding, while the terms
“should” and “commitment” are characteristic of soft law. Hard law terminology
may sometimes be “softened” with such formulations as “to the extent appropriate”,
“as far as practicable”, “as far as possible” and others*'.

One more criterion hinges on the intention of the creators of a document to give
it a binding or non-binding character at the moment when it is written. Thus an
international agreement is hard law provided that the parties to it are also agreed
upon its legally binding character. That binding character may be evident in the
agreement’s form, context and content. Employing a strictly formal approach to
identifying the parties’ intention regarding an agreement’s binding character is ab-
solutely unacceptable because the form of the sources of international law may be
extremely varied. For this purpose it is necessary to dissect the text of the agree-
ment, the circumstances of its creation, the positions of the official negotiating
parties, preparatory materials and more.

Soft law instruments thus do not refer to sources of law, do not contain legally
binding rules, are not backed by public sanctions, and are not enforceable. How-
ever, they have significant practical importance and may sometimes bring about
definite legal consequences. Being widely acknowledged and employed in practice
(primarily by courts), soft law instruments acquire their binding character de facto.

‘1 See Hasanat W. Op. cit. P. 14-15 (“If the States do not intend to create binding obligations, they
use less imperative terms, e.g., ‘will’ instead of ‘shall;, and terms such as ‘agree’ or ‘undertake’ are generally
avoided”).
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It is mainly the authority of the creators of a soft law instrument that brings
about its acceptance as binding. This is especially so because, unlike hard law, soft
law rules may emanate from non-state actors as well as from state actors.

Soft law does not derive any of its force or persuasiveness from the sovereignty
of a state, from coercion by a state, or from the jurisdiction of a state. A distinctive
characteristic of soft law is the absence of official sanctions. The essence of any soft
law norm is that it cannot be enforced through state (or public) force. Therefore, it
is impossible to bring charges against a wrongdoer or sue for damages under soft
law. Any discrepancies and conflicts arising from the interpretation and imple-
mentation of soft law instruments are resolved not in a trial but by means of vari-
ous mediation and conciliation procedures. The main purpose of such procedures
is not to punish an offender or secure payment of damages but to settle the dispute.
Thus, the manner of settlement indicates whether we are dealing with hard law or
soft law*2.

Obviously, soft law norms are in fact obeyed even though they are neither legally
binding nor legally enforceable. However, it is wrong to suggest that they completely
lack an enforcement mechanism and are absolutely without sanctions. The means of
their enforcement include both positive and negative incentives. Moreover, the social
pressure deployed to influence an offender can be quite considerable: nobody wants
to be an outcast. The observance of soft law rules depends substantially on their rel-
evance to the addressees’ interests, the authority of the rule-makers, the quality of
the texts, and the risks associated with non-compliance®.

Even though soft law instruments can exert considerable force or bring about
consequences, they are not directly connected with legitimate state coercion, i.e.
they do not rely upon international or national law enforcement systems.

There is a widely known statement of Anthony D’Amato that “soft law may be
thought of as a naked norm, whereas hard law is a norm clothed in a penalty”*. On

2 This criterion is quite relevant to international law because international law lacks any universal
system of centralized compulsion, and a majority of treaties regard various consultations and negotiations
as the only possible way to resolve disputes. As is true for soft law norms, violating of many convention-
al international rules holds few negative consequences other than diplomatic protests or reputational
losses. Guzman and Meyer emphasize: “Not only do states routinely make use of nonbinding soft law
agreements, but even when they enter into hard law agreements international law provides quite limited
enforcement” See Guzman A., Meyer T. Op. cit. P. 182. Some commentators have come to the startling
conclusion that “there is no international hard law: all of it is soft”. See Posner E. Op. cit. P. 9.

# According to Gabrielle Kaufmann-Kohler, soft law “security arrangements” include mainly such
considerations as “a sense of respect for the authority of the ‘soft lawmaker, social conformism, conven-
ience, the search for predictability and certainty, the desire to belong to a group, and the fear of naming
and shaming”. See Kaufmann-Kohler G. Soft Law in International Arbitration: Codification and Norma-
tivity // Journal of International Dispute Settlement, 2010, no. 2, pp. 284-285.

“ DAmato A. Softness in International Law: A Self-Serving Quest for New Legal Materials: A Reply
to Jean dAspremont // European Journal of International Law. 2008, no. 3. p. 902.
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the other hand, it is worth mentioning the thesis of H.L.A. Hart saying that “rules
are conceived and spoken of as imposing obligations when the general demand
for conformity is insistent and the social pressure brought to bear upon those who
deviate or threaten to deviate is great”. And then Hart notes: “What is important
is that the insistence on importance or seriousness of social pressure behind the
rules is the primary factor determining whether they are thought of as giving rise
to obligations™.

In summary, soft law is based on voluntary observance and non-juridical means
of law enforcement. Why do actors comply with soft law? Various stimuli, such as
common interests, expectation of positive or negative results (for instance, receiv-
ing financial help from a non-governmental organisation conditioned on follow-
ing certain recommendations), the opportunity to influence a decision-making
process, the threat of being excluded from participating in a profitable project,
high reputational costs (such as blacklisting offenders and giving this information
to general public using a “naming and shaming” technique) and the risk that hard-
law documentation will be imposed in place of less burdensome undocumented
self-regulation can all motivate various agents to comply with soft law norms.

3. Some Forms of International Soft Law

As a rule, the literature on international law relegates two types of instruments
to the category of soft law*. First, there are official sources of international law
which do not direct any particular action either because their norms have too much
aspirational (declarative or uncertain) content or because they require additional
instruments to before they can come into effect (for example, model documents).
Second, there are instruments which are not formally part of the sources of inter-
national law and do not stipulate legal obligations strengthened by sanctions, but
that do have some sort of legal significance (sometimes quite material significance)
and legal consequences. Let us assert that soft law should be limited to the second
group of instruments. The level of abstraction (normative generalizations) of a legal
norm depends on the position of the observer (and interpreter). One can draw a
parallel with domestic law systems, which maintain norms with varied degrees of
definiteness from highly abstract principles to quite detailed rules. At the same
time it seems evident that merely the degree of generalization and specification in
either of these situations is not an exhaustive criterion for determining that a given
rule has the status of a legal norm. Therefore, when norms and model instruments

% Hart H.L.A. The Concept of Law. 2nd ed. Oxford, 1997. P. 86-87.
4 Tbid.
7 See, e.g, Blutman L. Op. cit. P. 606-607.
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are quite clearly defined, they should be regarded as ordinary sources of law have a
required degree of specificity.

The exact forms of soft law are not definitively described anywhere; they are
situational and reflect only those questions that the parties involved are trying to
settle. An extremely wide range of actors takes part in developing and enacting
soft law instruments. Among them are, first of all, bilateral and multilateral agree-
ments which impose legally non-obligatory political commitments. They can be
promulgated by means of intergovernmental (or interdepartmental) agreements
which do not require ratification or other similar provisions and also by “gentle-
men’s agreements’, memoranda, communiqués, protocols of intent, declarations,
acts concluded at summit conferences and so on. Second, there are non-obligatory
(non-binding) decisions of international organisations and supranational bodies,
including recommendations, adopted at international conferences. A third cat-
egory includes declarative, advisory, informative and interpretive instruments of
non-governmental organisations and also the decisions of international courts and
tribunals*.

Certain specific kinds of soft law include so-called “soft codification” acts*’ (e.g.,
the UNIDROIT principles for international commercial contracts of 2010, the
York-Antwerp Rules of 2004, the rules of securities and commodities exchanges
and of financial clearing organisations, some materials of the ICC, UNCITRAL,
UNECE, etc.) and private self-regulation and co-regulation instruments that are
issued primarily by transnational companies and trade and industry associations™.

The list of international instruments that are soft law is quite varied. And the list
is not closed; it is being constantly supplemented.

8 By analogy with the common law used in the Anglo-Saxon tradition, Guzman and Meyer called
this category of acts international common law or in abbreviated form ICL. See Guzman A., Meyer T.
Op. cit. P. 221-222 (“Binding legal rules thus remain the benchmark by which legality and quasi-legality
are measured, but binding instruments are not the exclusive tool for defining legal obligations... We
refer to it as common law because, like judge-made law in domestic systems, it is made by entities other
than legislatures or, in the case of international law, states entering into treaties. Because ICL is made by
many actors in a decentralized way and because there is no formal process through which it is created,
it is impossible to generate a closed list of relevant sources of ICL.... ICL refers to those obligations that
emerge from institutions that are authorized to speak about legal rules but whose pronouncements are
nonbinding with respect to future conduct. It is this category of soft law that most deeply underscores the
analytic need for a category of quasi-legal rules.... But such a view is regularly belied by state conduct,
which employs a range of nonbinding instruments that have legal consequences precisely because they
shape state expectations.”).

¥ See, e.g., Gabriel H. The Advantages of Soft Law in International Commercial Law: the Role of
UNIDROIT, UNCITRAL and the Hague Conference // Brooklyn Journal of International Law, 2009, no 3,
pp. 655-672; Kaufmann-Kohler G. Op. cit. P. 283-299.

0 See Peters A. Op. cit. P. 27.
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IV. Functional and Regulatory Potential of Soft Law

The proponents of soft law make various arguments in its favour. They criticise
the traditional sources of law as being too conservative to adapt to current cir-
cumstances, while states are reluctant to endorse hard law obligations that seem to
curtail their sovereignty. They praise the potential of soft law to involve the widest
range of subjects (including private actors) in the rule-making process and invoke
the need to provide a foundation of broad criteria for the interpretation of legal
norms and other similar advantages of soft law®'. This argumentation works well
both at the international level and at the level of national legal systems. On the
other hand, soft law opponents argue that there is a wide range of disadvantages™.

Soft law serves a variety of functions and values. Waliul Hasanat emphasizes that
“soft law is soft in nature, flexible in function and free from strict formalities”. Us-
ing criteria derived from function, one can distinguish some of the uses of soft law
provisions. One function is that they fill the gaps in international legal regulation,
proposing to actors in transnational relations the precise kinds of behaviour ac-
ceptable in the so-called “areas of uncertainty” where a norm of international law
is unclear or missing. “It is evident that a soft law document is to be preferred to no
document at all”**. Of course, the soft law instruments and the actions employed
in their implementation should not contradict the general norms and principles of
international law.

*! David Trubek, Patrick Cottrell and Mark Nance summarized the advantages of soft law instru-
ments offered in the literature on international law and identified situations in which soft law could be
preferable to the traditional sources of law, namely: 1) lower “contracting” costs; 2) lower costs sovereign-
ty; 3) coping with diversity; 4) flexibility that is particularly important in the rapidly changing and tech-
nology-driven environment characteristic of globalization; 5) simplicity and speed; 6) increased open-
ness that allows more active participation of non-state actors, promotes transparency, enhances setting
agendas, and facilitates the diffusion of knowledge; 7) incrementalism. See Trubek D., Cottrell M., Nance
M. “Soft Law”, “Hard Law”, and European Integration: Toward a Theory of Hybridity // University of Wis-
consin Legal Studies Research Paper No. 1002, November 2005, pp. 11-12. Available at: http://ssrn.com/
abstract=855447 (accessed: 14.02.2018)

’2 Michelle Cini has provided a list of soft law “drawbacks” found in the legal literature. She writes that
“the most damning criticism of soft law is that it results in soft compliance: that is, as soft law is not legally
binding, implementation must rest solely on the goodwill of those agreeing to and affected by it. Some might
argue that this is a rather unstable foundation for policy consistency. Moreover, when soft law is used, parlia-
ments tend to be bypassed; its content is often vague and non-judiciable; it may be inconsistent with existing
legislation; it tends to be inaccessible and opaque, with little scope for public input; and it can allow judges
and/or administrators a dominant role in the making of policy” See Cini M. Op. cit. P. 194. Some commen-
tators are certain that the efficacy of soft law instruments is comes at the cost of legal certainty. As legal
certainty diminishes, soft law is favoured as a tool for to compensate for the areas of uncertainty in the law.

3 Hasanat W. Op. cit. P. 9.

> Barelli M. The Role of Soft Law in the International Legal System: The Case of the United Nations
Declaration on the Rights of Indigenous Peoples // International and Comparative Law Quarterly, 2009,
no 4, p. 964.
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In such cases, soft law instruments add to the existing legal norms by means
of references, interpretations or direct reproduction of soft law provisions in the
official sources of international law. For example, Section 8 of the Protocol to the
Agreement between the Government of the Russian Federation and the Govern-
ment of the United Mexican States for the Avoidance of Double Taxation with
Respect to Taxes on Income, states that “the Contracting States shall endeavour
to apply the provisions of this Agreement in accordance with the Commentaries
on the Articles of the Model Tax Convention on Income and on Capital drawn up
from time to time by the OECD Committee on Fiscal Affairs to the extent that the
provisions contained in the Agreement correspond to those set forth under such
Model™.

The most important function of soft law is the help it provides in interpreting
the official sources of law™.

Great precision and minute detail in legislative language do not always eliminate
legal uncertainty. Indeed, uncertainty is an inherent feature of legislation because
the system of linguistic tools available to write law is itself open to uncertainty. The
organisation of any language as a symbolic system requires a process of decoding
that will always be open to alternative readings.

The need for creative interpretation in reading legal texts will always exist, and
so will the need to interpret legal rules because it is impossible to create absolutely
unambiguous legislation.

In many branches of law, resorting to soft law documents in order to interpret
hard law rules is a universally received and widespread practice. In recent years
international courts and tribunals (the International Court of Justice, the Euro-
pean Court of Human Rights, the International Criminal Tribunal for the former
Yugoslavia, etc.), as well as national courts have regularly referred to soft law in-
struments to justify their judgments. The European Court of Justice, for example,
has referred to the OECD Model Tax Convention on Income and Capital in more
than twenty judgments”’.

Russian courts and fiscal authorities also employ soft law to form their argu-
mentation and legal positions. For example, they regularly use the OECD Model
Tax Convention on Income and on Capital and Commentaries to interpret double
tax treaties, referring to their widespread use in international tax practices..Using

> Available at: https://www.nalog.ru/html/docs/in/mex/mex_in.doc (accessed: 14.02.2018).

% T fully agree with Sergey Marochkin that “the common tendency is that the use of international
recommended acts has become a daily practice in all types of judgments”. See Marochkin S.U. Dejstvie
i realizaciya norm mezhdunarodnogo prava v pravovoj sisteme Rossijskoj Federacii [Realization of
International Law Norms within Russian Legal System]. Moscow: INFRA-M, 2011, p. 254.

57 See Dubut T. The Court of Justice and the OECD Model Tax Conventions or the Uncertainties of
the Distinction between Hard Law, Soft Law, and No Law in the European Case Law // Intertax. 2012,
no 1, p. 2.
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these documents, which the courts call framework instruments, judges establish
general principles and approaches to the elimination of double taxation®.

In such cases, soft law is used in conjunction with legally binding documents
as a subsidiary tool that courts employ to formulate a legal position, to articulate
legal argumentation, to interpret one or another norm, to define the content of
legal customs or to ratify the existence of such customs. Using soft law to resolve
disputes contributes to the development of national legislation that is more com-
patible with established international standards and tendencies in regulation. At
the same time any reference to a soft law document either in legislation or political
acts of a supreme authoritative body (for example, Supreme Court, Constitutional
Court) significantly facilitates their implementation by Russian courts.

It is worth mentioning that soft law is indispensable if the potential subjects
are reluctant or unready to be bound by legally significant acts which always result
in restriction of sovereignty, especially when delegating authority to supragovern-
mental organs®. This is a typical consideration for the former Soviet states that are
still apprehensive about the supremacy of their stronger “Northern Neighbour”
and concerned about losing their political and economic independence®. A similar
situation is developing between the Russian Federation and the European Union
where the countries are ready to agree on most issues except binding obligations®'.

Adopting a soft law ideology facilitates the achievement of consensus in regula-
tory processes, and this is quite valuable whenever a joint decision requires a quali-
fied majority of votes, and especially so if unanimity is required.

Soft law instruments often define “the utmost” in policy and law; they serve as
a kind of compromise if it is impossible to establish intentions and agreements us-

%8 See, e.g., Resolution of the Presidium of the Supreme Commercial (Arbitrage) Court of the Russian
Federation, 15 November 2011, case No. 8654/11; Resolution of the Federal Commercial Court of the
North-Western District, 8 February 2012, case No. A56-23858/2011; Resolution of the Federal Commer-
cial Court of the Western-Siberian District, 31 January 2012, case No. A45-3310/2011.

¥ So, Abbott and Snidal point out that the “states, jealous of their sovereign autonomy, are reluctant
to limit it through legalized commitments”. See Abbott K., Snidal D. Op. cit. P. 435. In turn, Gribnau notes
“states treasure their sovereignty in the field of taxation, because taxation is a fundamental sign of national
sovereignty”. See Gribnau H. Improving the Legitimacy of Soft Law in EU Tax Law // Intertax, 2007, no 1,
p-72.

% For more details see: Dragneva R. Is “Soft” Beautiful? Another Perspective on Law, Institutions, and
Integration in the CIS // Review of Central and East European Law, 2004, no 3, pp. 279-324.

1 Most decisions within the EU can be reached only by using soft law. For example, concerning
European tax law, Mariola Seeruthun-Kowalczyk has said quite correctly: “Hard law generally proposes
uniform solutions and in some cases, as with direct taxation, reaching a compromise among the Member
States towards adopting uniform solutions might not be politically possible. In such cases, soft law presents
itself as a solution to the potential deadlock on the road to integration.” See Seeruthun-Kowalczyk M. Hard
Law and Soft Law Interactions in EU Corporate Tax Regulation: Exploration and Lessons for the Future.
University of Edinburgh, 2011, p. 47. Available at: https://www.era.lib.ed.ac.uk/bitstream/1842/6409/1/
Seeruthun-Kowalczyk (accessed: 14.02.2018)
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ing the formulations of hard law®. In other cases, soft law permits “softening” the
impact of legally binding norms to smooth over contradictions and fully take into
account the (not always coinciding) interests of counter-agents®.

Pluralisation of the sources of law and decentralization of regulation (or out-
right deregulation) are worldwide tendencies, Lawmakers are encouraged, when-
ever the practice is acceptable, to delegate the tailoring of some concrete aspects of
legal norms to those to whom the norms are addressed. A wide range of subjects
such as courts, law enforcement organs, international organisations, individuals
and their unions and associations are supposed to be involved in the law-making
process. Very often such concretization is executed with the help of soft law instru-
ments. The risk here lies in blurring what is meant by lawful behaviour. A lawmak-
er might adopt the following attitude toward the parties to taxation: “I know that
you are clever and responsible people. I trust you. You understand how you must
behave in order not to go too far. If it is difficult for you to understand, then begin
a dialogue between the private actors and the authorities; involve consultants and
the academic community. Uphold your position in court. I have set a norm, and it
is your task to fill it with specific content” We all become lawmakers in part under
these conditions.

Soft law instruments have substantial flexibility that allows them to adapt to
various conditions. As compared with the official sources of law they do not re-
quire any formalized procedures for their development, enactment, ratification,
accountability or for revision and repeal later on. Harmonizing interests in the
contractual process for developing a multilateral convention or an additional trea-
ty is beset by well-known difficulties. Reaching consensus is much easier when
working with soft law instruments®*.

2 One example will serve as an illustration. Article 19(1) the ILO Constitution explicitly states that
“When the Conference has decided on the adoption of proposals with regard to an item on the agenda,
it will rest with the Conference to determine whether these proposals should take the form: (a) of an in-
ternational Convention, or (b) of a Recommendation to meet circumstances where the subject, or aspect
of it, dealt with is not considered suitable or appropriate at that time for a Convention.” See also Cini M.
Op. cit. P. 194 (focusing on how soft law can open a path to regulation where no regulation would other-
wise be possible).

¢ As Mary Footer points out in relation to the WTO’s laws, soft law may be used to constrain and
“soften” hard law, particularly where there may be a conflict of interest between members over the distrib-
utive consequences of cooperation. See Footer M. Op. cit. P. 244.

¢ See, e.g., Brummer C. Why Soft Law Dominates International Finance — And Not Trade // Jour-
nal of International Economic Law, 2010, no 3, p. 631 (“Treaty-making often entails months — if not
years — of negotiation between heads of state, their representatives, and domestic legislatures. And once
created, they are hard to change, increasing the risk that rules generated through treaties fall out of step
with practice. Soft law, by contrast, provides a decisively cheaper means of agreement-making. It carries
what can be thought of as low bargaining costs due to its informal status”); Abbott K., Snidal D. Op. cit.
P. 423 (emphasizing that “soft law facilitates compromise, and thus mutually beneficial cooperation, be-
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One more consideration must not be overlooked: soft law often serves as a
“stepping-stone” to legal rules, as a direct “predecessor” in which hard law origi-
nates. This source of inspiration applies to both international and domestic legal
regulations. After a soft law has been in place, there is no need to prove that its new
method needs testing in some kind of preproduction model before being intro-
duced as a finished product. In this capacity soft law can be a useful tool for secur-
ing agreement to future legal norms.

Examples in which soft law instruments are regarded as either a basis or a fluid
prototype for law-making are so numerous and deeply entrenched that this prac-
tice may be considered firmly established and common. For instance, the Guiding
Principles of the International Atomic Energy Agency (IAEA) were employed as
the foundation for expeditious approbation of the Convention on Early Notifica-
tion of a Nuclear Accident of 1986. An acceptance of soft law declarations has pre-
ceded most of the global multilateral conventions in international ecological law
and in matters pertaining to protection of competition and human rights. Thus,
the soft law Declaration on the Protection of All Persons from Being Subjected
to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment of
1974 became an important step towards the acceptance of the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment of
1984, Declaration on the Rights of the Child of 1959 and the subsequent Conven-
tion on the Rights of the Child of 1959, Declaration on the Elimination of Discrim-
ination against Women of 1967 and subsequent Convention on the Elimination
of all Forms of Discrimination against Women of 1979, Declaration on the Rights
of Disabled Persons of 1975 and subsequent Convention on the Rights of Persons
with Disabilities of 2006, etc.

For national lawmakers in various separate countries, soft law documents also
serve as signposts contributing to the improvement of legislation and its harmoni-
zation. Along these lines, many provisions of the Tax Code of the Russian Federa-
tion have reproduced soft law approaches to the regulation and the levy of taxes.
These approaches had already been employed at an international level, and the
same sort of influence of international soft law is also evident in substatutory (sub-
legislative) norm-making concerning taxes and fees. As an example, statutes of the
already approved Resolution of the Government of the Russian Federation dated
24 February 2010 No. 84 Model Agreement between the Russian Federation and
Foreign Governments on the Avoidance of Double Taxation and Prevention of
Fiscal Evasion with Respect to Taxes on Income and Property reflect approaches
embodied in the OECD Model Tax Convention on Income and on Capital.

tween actors with different interests and values, different time horizons and discount rates, and different
degrees of power”).

70



Alexander Demin. Soft Law Concept in a Globalized World: Issues and Prospects. P. 49-73

In such cases soft law may be regarded as a component of a multistage process
of setting norms at both the international and national levels. Some soft law instru-
ments serve as a foundation for creating institutional structures. Some of them go
on to become features of international organisations®.

The term “hardening”® which is sometimes used in the legal literature means
a gradual transformation of soft law instruments into hard law®. I want to em-
phasize that a soft law rule may be transformed into a legal norm through various
processes. For example, the international standards which were developed by the
International Accounting Standards Board (IASB) and which are by their nature
soft law were later included in the Regulations of the European Commission of
2003 and in this way were officially implemented in the legal system of the Eu-
ropean Union. Some multilateral treaties either require or allow stakeholders to
implement generally accepted norms and standards imposed by a duly authorized
international organisation or joint diplomatic conference®.

As we can see, soft law rules can acquire a legally obligatory character either by
interpreting and applying legal norms using soft law rules or by referring to them
within the official sources of law.

According to Boyle, another important role of soft law instruments is in design-
ing the detailed rules and technical standards required for implementation of some
sources of law. “Environmental soft law is quite often important for this reason,
setting standards of best practice or due diligence to be achieved by the parties in
implementing their obligations. These ‘ecostandards’ are essential in giving hard
content to the overly-general and open-textured terms of framework environ-
mental treaties”®. The soft law character of technical rules and standards facilitates
altering or supplementing them as scientific understanding develops or as political
priorities change”.

% The prominent examples are the Arctic Council, the Northern Forum, the Barents Euro-Arctic
Council, the South Asian Association for Regional Cooperation, etc. See Hasanat W. Op. cit. P. 19-29.

 See, e.g., Karmel R., Kelly C. The Hardening of Soft Law in Securities Regulation // Brooklyn Jour-
nal of International Law, 2009, no 3, pp. 884, 950-951. (“Soft law sometimes can harden law when it is
incorporated into statutes, regulations, and even treaties. ... And soft law may ultimately harden once
normative positions and rationalistic preferences have moved sufficiently to make a binding commitment
politically acceptable”). See also Arner D., Taylor M. The Global Financial Crisis and the Financial Sta-
bility Board: Hardening the Soft Law of International Financial Regulation? // University of New South
Wales Law Journal, 2009, no 2, pp. 488-513.

¢ As Gabriel points, although soft law instrument “do not begin as positive law, they can of course
become positive law either by courts, arbitral tribunals, or legislatures adopting them, or by transactional
parties adopting them in their agreements”. See Gabriel H. Op. cit. P. 659.

5 See, e.g., Art. 207-212 United Nations Convention on the Law of the Sea 1982 // SPS Garant.

% Boyle A. Some Reflections on the Relationship of Treaties and Soft Law // International and Com-
parative Law Quarterly, 1999, no 4, p. 905.
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It is worth highlighting the subsidiarity of soft law, its derivative and supple-
mental nature in relation to legal norms. Here law has significant priority as soft
law acts and any actions taken by their subjects should not contradict the norms
and principles of law. The general opinion is that soft law instruments that are in-
corporated into law lose their “soft” nature and turn into an integral part of a legal
system’’. In my view however, soft law instruments are valuable quite apart from
being either a supplement or a “step” towards the sources of law.

I want to draw attention to another aspect. Soft law is also a means of form-
ing common, stable and uniform practices may eventually lead to the emergence
of customary law. Hence, soft law instruments and their sustainable compliance
can encourage widespread and consistent state practice and/or provide evidence of
opinio juris for customary norms. It is also necessary to pay attention to two recent
tendencies: first, the need in long-term international practice for creating com-
mon international norms is disappearing; second, what once seemed an essential
feature of legal custom, the unwritten character of prescribed rules of behaviour,
is falling out of favour. Thus, soft law can be used to confirm the existence of com-
mon law norms and to make their content more concrete.

Conclusion

To sum up, norms addressed to particular agents may have different degrees of
being mandatory. If we depict the whole system of rules as a continuum and place
each rule along it according to how binding it is, then soft law would be placed in the
“grey zone” between law and non-law. It is not yet the law, but it is not merely politics,
morality, traditions and the like. It is something intermediate between the two.

Soft law has two parents: postmodernism and globalization. The soft law con-
cept reflects objective realities in the complicated modern world where the speed
of change is constantly increasing. When there is a real objective need for regu-
lation in unavoidably fragmented and uncertain conditions, soft law very often
serves as an alternative not to law but to a complete absence of legal norms.

Soft law instruments create uniform “rules of the game” for actors in cross-
border relations. The purpose of the soft law concept is to decrease the “zones of
uncertainty” in the law. Because of this, soft law, whether it is employed in global
law-making systems or not, may be viewed as a source of effective instruments that
decrease the level of uncertainty within systems of law. At the same time, the alter-
native to soft law is not hard law but the absence of any purposeful regulation at all.

It is my considered opinion that in the prevailing condition of fragmentation
and uncertainty in the official sources of international law, where common ap-

71 Ibid. P. 901 (arguing that “once soft law begins to interact with binding treaties its non-binding
character may be lost or altered”).
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proaches are not supported by universal acts and are more typically regulated by
bilateral agreements, soft law can offer all interested parties steady, uniform guide-
lines arrived at through compromise for law-abiding and mutually beneficial be-
haviour, thus increasing the stability and certainty of cross-border interactions. On
the whole, the rules and principles of international law and soft law instruments
are becoming increasingly harmonized, linked, and complementary to each other;
and this blending fosters “hybrid” regulatory regimes and constructions.
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OOLEHT, BeOyLWMii HayYHbI COTPYAHUK OTAena Teopuu npaea u MexXaucumunianHapHbIX
nccnenoBaHniA 3akoHogaTenbcTBa MIHCTUTYTa 3aKoHOAATENLCTBA M CPABHUTENIbHOMO
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ckasa, 34. E-mail: z-lo@mail.ru

AHHorau,ml

MHCTUTYT 06LL,eCTBEHHOIrO 0OCYXAEHWS NPOEKTOB HOPMATUBHBIX NPABOBbLIX aKTOB Kak Cro-
cob B3amMmopencTemsi obLiecTBa U rocyaapcTea, Gpopma HenocpeacTBEHHOMO y4acTus
rpaxpaH Poccuu B ynpaesneHun rocygapcTBOM UMeEET BaXHOe 3HadeHune onsa abdekTuns-
HOCTM NPaBOTBOPYECKON AeaTenbHOCTU. B nocnegHne oecatnnetms MHorme pe3oHaHCHbIe
obLecTBEHHbIE 0OCYXAEHUS, @ TaKXe MPUHATUS HEKOTOPbLIX HOPMATUBHBLIX MPABOBbLIX aKTOB
6e3 npeaBapuTeNbHOro 06LLECTBEHHOIO 0OCYXAEHS, BbI3BaBLUNE HEOAOOPUTENBHYIO pe-
aKkLmMo 06LLLECTBEHHOCTHM, NOKa3ann HeobX0AMMOCTb AASIbHENLLErO N3YYeHNst AAaHHOMO WH-
CTUTYTa 06LLECTBEHHOIO 06CYXAEHUS, MPU3BAHHOMO YCTAHOBUTb AMAN0r MeXay 06LLECTBOM
1 rocyaapcTBOM, NMOBLICUTL AOBEPUE K OEATENBbHOCTU OPraHOB roCYAapPCTBEHHOM BNacTu u
MECTHOro camoyrnpasneHus. Llenbto HacToaLwero nccnenoBaHns SBASETCS AOKTPUHAIbHOE
0060CHOBaHVE BapMaHTOB COBEPLLUEHCTBOBAHMS NPABOBOro PEryanpoBaHUS YKa3aHHOIO NUH-
ctutyTta. cnonb3ysa GopmasnbHO-I0pNANYECKNA, MICTOPUKO-NPaBOBOM, CUCTEMHbLI METOAbI
NCCNeaoBaHns N MeTo MOAENMPOBaHMS, aBTOPbI NPUXOOAT K BbIBOAAM U NPEAJIOKEHUSIM O
COBEPLUEHCTBOBAHMM NMPABOBOro PErynpoBaHns obLLLECTBEHHOIO 06CYXAEHNS, B YaCTHO-
CT1, 0 HEOOXOAMMOCTU: NPEOCAONIEHNS TEPMUHONOMMYECKOW HEONPEeAeNEHHOCTN 3aKOHOAA-
TEeNbHOro U NOA3aKOHHOIO PEerynmpoBaHns 0OLLECTBEHHOro 00CYXAeHUs 1 0OLLLECTBEHHOWN
9KCNEepPTU3bl; 3aKpernieHns Hopm 06 0OLLLECTBEHHOM O0BCY>XAEHUN NPOEKTa HOPMATUBHOIO
NpaBOBOIro akTa B hefepanbHOM 3aKOHe, NPeAnoYTUTENbHEE — B NoAJiexalunx pa3paboTke
N NPUHATUIO 3akoHe «O HOPMAaTUBHbIX NPaBOBbLIX akTax B Poccuiickoin denepaumm» (OCHOBBI)
1 3akoHe «O6 06LLLECTBEHHOM 0OCYXAEHMM MPOEKTOB HOPMATUBHbIX NPaBOBbIX akTOB B Poc-
cuiickoli depepaumn» (6onee netanbHOe cneuyanbHOE PEryMPoOBaHME) C yH4eTOM MOJIOXKN-
TENbHOro OnbiTa Cy6bLekToB peaepaunm; paclumpenunss cepbl NPUMEHEHUS 0OLLECTBEHHbIX
06CYyXAEeHWI 1 Kpyra UHULMATOPOB MOCNEAHMX, NPUAAHUSA 06LLECTBEHHBIM 0BCYXAEHMAM
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0065a3aTeNbHOro xapakrepa npu pa3paboTke npoekTa deaepanbHOro KOHCTUTYLIMOHHOIO U
denepanbHOro 3akoHa; pasmelleHust Ha UHTepHeT-nopTane regulation.gov.ru Hanbonee
3HaYMMbIX MPOEKTUPYEMbIX HOPMATUBHbIX MPABOBbLIX aKTOB B OTAENbHbIX pybpukax ans ob-
JIer4eHns Nx nomcka; paspaboTky TEKYLLMX U NePCNEKTUBHLIX MiaHOB NPaBOTBOPYECKOM Ae-
ATENbHOCTU OPraHOB BAACTU HAPSAy C UX OnybMkoBaHMEM A BCeobLero ceeaeHus (3a
WCKJIIOYEHMEM MJIAHOB pa3paboTky JOKYMEHTOB, COCTaBASAIOLMX FOCYAAPCTBEHHYIO TalHY,
M T.M.), Y4TO B YMCNE NpoYmx Mep ByaeT cnocobCTBOBaTL PELLEHNIO NPOBEMbI HEAOCTATON-
HOWM NonynsipPHOCTM npouenyp obliecTBeHHOro obcyxaeHus. PeslomumpyeTtcsi, 4To obLue-
CTBEHHOE 0OCYXEHME JONIXHO CTaTb 00a3aTeNlbHbIM 3/1EMEHTOM NPaBOTBOPYECKOrO NpPo-
uecca.

KnioueBblie cnoea

o0LecTBeHHOEe 06CYXAeHne, NPOEKT HOPMATUBHOIO NPaBOBOro akTa, OBLLLECTBEHHaA 9KC-
nepTr3a, 06LLECTBEHHbI KOHTPOJIb, FpaXxaaHCcKoe 06LLEeCTBO, MHUUMATNBA, NPaBOTBOPYE-
CTBO, MJlaHMpPOBaHME MPaBOTBOPHECKON AeATeNbHOCTU, 3aKOH O HOPMATUBHbIX NPaBOBbIX
aKkTax.

Bubnuorpaduyeckoe onucaHue: YepHorop H.H., 3anoumno M.B. CoBeplueHCTBOBaHME
00LLEeCTBEHHOIO 0OCYXAEHNSI MPOEKTOB HOPMAaTUBHbIX NPaBOBbLIX akToB // Mpaso. XXypHan
BbicLueri wkonbl akoHoMukun. 2018. N2 4. C. 74-92.

JEL: KOO; YOK: 340 DOI: 10.17323/2072-8166.2018.4.74.92

B oredecTBeHHOI MCTOPUU MIMEETCS] HEMA/IO MPUMEPOB UCIIONb30BAHNS VH-
CTUTYTa 00IeCTBeHHOT0 06cyXaeHus (mpoekta OCHOBHBIX ITOJIOKEHUIT ITPe06-
pasoBaHus cyfebHOM yacTn B Poccun (1862)', mpoextoB Koncturynumn CCCP
1936 n 1977 rr.’. BoiHeceHue Hambojee Ba>KHBIX BOIIPOCOB T'OCYZAapPCTBEHHON
JKU3HM Ha BCeHapomHoe ob6CyxpaeHue ObUIO mpenycMoTpeHo KoHcTmryumeit
CCCP 1977 1. (ct. 5) n Korctutynueit PCOCP 1978 1. (c1. 5). C MOMEHTa BCTY-
wiennA B cury Korcturynuu CCCP (1977) sTa mpouenypa npuMeHsAnach 6omnee
30 pas, B TOM 4JC/ie B OTHOLIEHUY 3aKOHOIIPOEKTOB?, a B ocnenuue rogel CCCP
OHa Obl/Ia IeTa/IbHO Ypery1MpoBaHa Ha ypOBHe 3aKOHa.

' CMm.: Mmoxun A.B. Ob1ecTBeHHOE 00CYX/ieHNe 3aKOHOIIPOeKToB B Poccun (Ha mpumepe 3ako-
HOTBOPYECKOTO IpOLiecca B OTHOIIEHNM Cyfia IIPUCSXKHBIX): MCTOPMKO-IIPaBOBOI acnekT // Vicropusa
rocygapcrsa u mpasa. 2012. Ne 5. C. 11-14.

? CMm.: Xoxnosa E.A. Ob1iecTBeHHOE 00CY>K/ieHNe 3aKOHOIPOEKTOB 1 Ba)KHBIX BOIIPOCOB TOCYHap-
CTBEHHO 1/Mn OGLHeCTBeHHOI;[ JKN3HN: KOHCTUTYUVOHHO-IIPABOBOE PETY/IMPOBaHME M IIPAKTNKA TP -
meHeHus // KOHCTUTYLIMOHHOE 1 MyHUIIUIIA/IbHOE IpaBo. 2013. Ne 4. C. 47-59.

> Cm.: Mameiikosuy M.C. JIMYHOCTD ¥ TOCYZAPCTBO: OT MIPOTUBOCTOAHUA K COTPYAHUYECTBY (I10

MoTuBaM ofHoit ctatbu [I.JI. 3marononbckoro) // KOHCTUTYLMOHHOE 1 MyHMIMIIaNbHOE TIpaBo. 2010.
Ne3. C.24.

* Cm.: 3axon CCCP or 30 mions 1987 1. «O BCeHapOIHOM OOCY>XIEHMUY Ba>KHBIX BOIIPOCOB TOCY-
JapcTBeHHolt xusHm» // Bemomoctu Bepxosroro Cosera CCCP. 1987. Ne 26. Cr. 387; 3akon PCOPCP ot
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B Hacrosmee BpeMsa paccMaTpyBaeMbIil MHCTUTYT IMOTydYaeT MIMPOKOE pac-
IIPOCTPaHEeHNe, YTO CBA3AHO C PasBUTIEM MH(OPMAIVIOHHO-TeIeKOMMYHUKAIV-
OHHBIX TEXHOJIOTUII, IIOCKO/IBKY JAYaJIoT TPaXKAaHCKOTO 001ecTBa 1 TOCYAapCcTBa
B 3TOJ 00/1acTV MPOUCXOAUT B OCHOBHOM B ceTu VIHTepHeT. B mocTcoBeTcKoil
Poccun mepBble MaciuTabHble 00IeCTBEHHBIE OOCYX/eHuUs (IIpU OTCYTCTBUU
CIIeNIaJIbBHOTO IIPABOBOTO PETY/IMPOBAHNUA) COCTOSIUCH B OTHOLIEHUY 3aKOHO-
npoekToB «O momunym»® u «O6 obpazoBanum B Poccuiickoit Pepgepanyn»® Ha
CO3[IaHHBIX [UIsI 9TOTO MHTEPHET-CaiTax.

JHCTUTYT 0011eCTBEHHOTO 00CYXK/IeHNsI KaK OfHa 13 GOpPM HEIOCPENCTBEeH-
HOJI IeMOKpPATuy, CIioco6 B3auMOfelIcCTBYA 00lIecTBa 1 rOCyJapCTBa, OLleHBA-
eMBIIl TaloKe C MO3MIUIT KPay/ICOPCUHIA’, UTPaeT BaXKHYIO POJIb B 0OecIedeHnn
3¢bdeKTUBHOCTY IPAaBOTBOPUYECKOIT fesiTenbHOCTI. COCTOSBIINECS B IIOCTIEHNE
[leCATUIETUSI MHOTHE Pe30HAHCHBIE 001eCTBEHHbIE 00CY)K/EHNS, a TAKKe TIPH-
HATYA HEKOTOPBIX HOPMATUBHBIX ITPaBOBBIX aKTOB 03 peBapuTeIbHOrO o01Ie-
CTBEHHOTO OOCY>X/IeHN, BBI3BaBIIINie HEOJHO3HAUHYIO PeaKINio O0IeCTBEHHO-
CTH, IIPEJCTaBUTENIell HAYKN, Te/IOBBIX KPYTOB, IeMOHCTPUPYIOT HEOOXOMMOCTD
Y aKTYaJIbHOCTD Ja/IbHENIIIeTO V3Y4eHVA YKa3aHHOTO MHCTUTYTA, IPU3BAHHOTO
YCTaHOBUTD AMATIOT MEXJY IPXAAHCKMM OOIIEeCTBOM ¥ TOCYAPCTBOM, ITOBBI-
CUTb YPOBEHb OBEpUs HAaceTeHMs K AeATEebHOCTY OPTaHOB IOCYHApCTBEHHOI
B/IACTM Y1 MECTHOTO CaMOYTIpaB/IeHMS.

IIpaBoBOe perymupoBaHye OOLIECTBEHHOTO OOCYXKIEHNUA IPOEKTOB HOpMa-
TYBHBIX IIPABOBBIX aKTOB Ha (pefiepalbHOM YPOBHE B HaCTOsIIee BpeMsI OCYIIeCT-
B/ISIETCSI TOJ;3aKOHHBIMY HOPMATVBHBIMM IIPABOBBIMU aKTaAMIL.

20 amperst 1988 . «O HapoTHOM 06CY KIEHNM Ba>KHBIX BOIIPOCOB FOCYAAPCTBEHHON SKU3HI» // BeoMo-
ctu BepxoBHoro CoBera PCOCP. 1988. Ne 17. Cr. 540.

* «3a Bpemst paboThI ceTeBoil Itomanku www.zakonoproekt2010.ru ¢ 7 aBrycra 1o 15 ceHts16pst 2010 T.
caiit moceTwm 6oee 1,5 MJIH. YeTIoBeK... B 00Cy>kieHNY 3aKOHOIIPOEKTa IIPUHSA/IY y4acTye He MeHee 16 Tbl-
CAY YeTIOBEK, a YNC/IO BHIP)KEHHBIX MHEHMIT (KOMMEHTAapUM U TO/I0ca 3a HMX) mpeBbIcuo 40 Toicad. [Tourn
KaK7IbI/l BTOPOJ KOMMEHTapMil Cofiep>Ka/l KOHKPETHbIE IIPEM/IOKEHA TI0 COBEPLIEHCTBOBAHMIO TEKCTA, W3-
MEHEHMIO VTN JIOTIOJIHEHMIO HOPM 3aKOHOIIpoeKTa». CM.: AHa/mTI4YecKuit 0630p ot 23 centsa6ps 2010 r. o
KOMMEHTApHAM B XOfie O0IIIeCTBEHHOTO 06Cy K IeHNs IpoeKTa defepanbHOro 3akoHa «O mommmm» [drek-
TpoHHbIit pecypc]: // URL: http://zakonoproekt2012.ru/#doc/police/10 (nata o6pamenns: 07.11.2018)

¢ «Ob1wecTBeHHOE 06CYXKAEeHMe TpoeKTa deepanbHOro 3akoHa «O6 obpaszosarmm B Poccuiickoit ere-
paumm» Ha caiite www.zakonoproekt2010.ru 3aBepumiocs 1.02.2011. K aToMy MOMEHTY Ha CaifT HOCTYIIIIO
10 912 kommenTapueB». Cm.: [Joknag 06 utorax o611ecTBEHHOTO 006Cy K IeHNs IPOeKTa (enepanbHOro 3aK0-
Ha «O6 ob6pasoBanyu B Poccuiickoit Pepeparym» [Inexrponnsiit pecypc]: // URL: http://zakonoproekt2012.
ru/#doc/edu/38) (mara obpamenns: 07.11.2018). JopabGoTaHHBIT 3aKOHOIIPOEKT OOCY>KHAICs Ha caifTax
http://edu.crowdexpert.ru/, http://zakon.government.ru/ (gata o6pamenns: 07.11.2018)

7 «Mobunusanus 4eoBedecKIX pecypcoB MOCPeACTBOM MH(OPMALMOHHbBIX TEXHOMOTHIL C LIe/IbIO
pellIeHNs 3a/jad, CTOAIMX Mepef 6113HeCOM, TOCYAaPCTBOM 1 001eCTBOM B LienoM». CM.: Kypsauas M.M.
TeXHONMOIMA KpayICOPCUHTA B I0PUAMYIECKON TpakTuKe // KOHCTUTYIMOHHOE ¥ MyHULIUIIA/IBHOE IIPABO.
2012. Ne 6. C. 37; [Jsudzoes PM., Tamaes A.M. ObmectBeHHOE (IIyO/mMIHOE) 06CYX/IeHMe IPOEKTOB 3a-
KOHOJJaTe/IbHbIX M MHBIX HOPMaTUBHBIX IIPABOBBIX aKTOB B (hOpMaTe OTKPBITOro IpaBuTenbcTa // Kon-
CTUTYIIMOHHOE M MyHMIMIIa/IbHOE IpaBo. 2015. Ne 8. C. 66-70.
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9.02.2011 6bu1 mopmucan Yka3 [Ipesunenta Poccuiickoit @eneparym Ne 167
«O6 o061ecTBeHHOM 0OCY>XIEeHNN IMPOEKTOB (pefiepalTbHbIX KOHCTUTYLMOHHBIX
3aKOHOB 1 (efepanbHBIX 3aKOHOB»®, 3aKPEIUISIONINIT BO3SMOXKHOCTb MX BBbIHE-
CeHMsI Ha OOILIeCTBEHHOe OOCYX/leHue, eC/ OHM 3aTParuBaloT OCHOBHBbIE Ha-
IIpaB/IeHNA TOCYAAPCTBEHHOM MMONIUTYKY B 00TACT COLMATbHO-3KOHOMIYECKOTO
pasBuTuA cTpabl. Takum o6pasoMm, cdepa paccMaTpuBaeMoil IPOLeAyphl Orpa-
Hu4eHa. Kpome Toro, ee MHMIMATOPOM COITIACHO Ha3BAaHHOMY YKa3y ABIIAETCA
IIpesupenT.

DepepaZbHBIM OpraHaM TOCYJAPCTBEHHON BIACTU — pa3pabOTUMKaM COOT-
BETCTBYIOLETO 3aKOHOIIPOEKTa — IPEICAHO Pa3MellaTh 3aKOHOIPOEKT U CO-
IIPOBOJVITE/IbHBIE TOKYMEHTBI K HeMy (IIOSCHUTENbHYIO 3alMCKy, (PVHAHCOBO-
9KOHOMMYeCKoe 000CHOBaHMe) Ha OpUIMANIbHBIX CaliTaX 3TUX OPraHOB BIACTU
VIV Ha CIIeIabHO CO3IaHHbIX MHTepHeT-caiiTax. OHY TakXe JODKHBI obecre-
YYBATh TPaK/laHaM BO3MOXXHOCTb O3HAKOMMUTbCS C 3aMEYaHMAMU U IPEJIOoKe-
HUSMH 110 3aKOHOIIPOEKTY, HOCTYNMBIIMMY OT MHBIX nil. [To ncrevennn 90 nuei
CO JIH:A 3aBeplIeHVs OOIeCTBEHHOrO 00CYXaeHMs (defepaabHble OpraHbl TOCy-
JapCTBEHHON BIACTV 00S3bIBAIOTCSA HAmpaBiATh [lpesupenty Poccun gokmap o
€ro pesynbTarax.

22.02.2012 IlocranosnenueM IIpasurenbcrBa Poccuiickoir @epepanum Ne 159
ObIIn yTBep>K/ieHbl [IpaBuiia mpoBeneHNsA 00IIeCTBEHHOTO 00CYX/eHNA TPOeK-
TOB (pefiepa/IbHBIX KOHCTUTYIMOHHBIX 3aKOHOB U (pefiepa/bHbIX 3aKOHOB’, KOTO-
pble OHAKO YTpaTWIN CUIY B CBA3YU ¢ usganueM Ilocranosnenusa IlpaBurens-
cTBa oT 29.03.2014 Ne 246 «O npusHaHUM YTPATUBIIVMMA CUITy HEKOTOPBIX aKTOB
[TpaButennbctBa Poccuiickoit @epepanum»'’. TlocraHoBnennem IIpaBurenpcTBa
oT 25.08.2012 Ne 851, mpuHATHIM Ha OCHOBAaHMM M BO VICIIOJIHEHME III. «a» II. 2
Ykasa I[Ipesupenta ot 7.05.2012 Ne601 «O6 0CHOBHBIX HaIIPAB/ICHNAX COBEPIIEH-
CTBOBAHUA CUCTEMBI TOCYAPCTBEHHOTO YIIpaB/IeHMsI»' !, ObLIN yTBEPXKICHBI Jieil-
CTBYIOIVe B HacTosAmlee BpeMs [IpaBuia packpbiTus efiepanbHbBIMI OpraHaMM
VICTIOTTHUTE/IbHOM BIACTU MH(POPMALUY O MOATOTOBKE IMIPOEKTOB HOPMATVMBHBIX
IIPAaBOBBIX AKTOB U pe3y/IbTaTax UX 00IeCTBEHHOro 06cyXienns (ganee — Ilpa-
BuIa) 2. B cooTBeTCcTBUM C HUMU BBIOOP HOPM 0OIIeCTBEHHOTO OOCYX/IeHNs, B
TOM YIICJIe IPUHATHE PellleHNs 06 UCIIONb30BaHNM BeTOMCTBEHHBIX W/IN CIIEIIN-
a/IV3VIPOBAHHBIX VHTEPHET-CAlITOB, OCYIECTBIACTCA (efiepalbHbIM OPraHOM
VICIIOJTHUTEIbHOM BIACTV — pa3paboTUNKOM IIPOEKTa HOPMATUBHOIO IIPaBOBOTO

8 C3 P®.2011.Ne 7. Cr. 939.
® C3P®.2012. Ne 10. Cr. 1247.

" OduunanbHblil MHTEPHET-NOPTA IpaBoBoil MHpopManuu [InekTpoHHst pecypc]: // URL:
http://www.pravo.gov.ru (gara obpamenns: 02.04.2014)

1 C3 P®d. 2012. Ne 19. Cr. 2338.
2. C3 P®D. 2012. Ne 36. Ct. 4902.
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aKTa. YBeJJOMJICHJIE O ITIOATOTOBKE IPOEKTa AKTa, IIPOEKTUPYEMBIil aKT, MHPOpMa-
1151 O CPOKAX M pe3y/IbTaTax ero 0O1iecCTBEHHOTO 00CYKAeHNS pa3MellaloTCs ero
paspaborumkoM Ha nopraje regulation.gov.ru.

[IpaBunaMu IpefycMOTPEHO MCKIIOYeHNe — paccMaTpyuBaeMasl Ipolenypa
He NPOBOJUTCA B OTHOIIEHMM IPOEKTOB: 1) demepanbHBIX 3aKOHOB B 061acTI
OI0/PKEeTHOTO MpaBa; 2) HOPMAaTUBHBIX IIPABOBBIX AKTOB, COJEP>KAIMX CBEIEHS,
OTHEeCeHHbIe K TOCYHAapCTBEHHON TaliHe, M CBefleHVs KOH(DUAEHIMATbHOTO Xa-
paxTepa; 3) HOPMATVMBHBIX IIPABOBBIX AKTOB, MOJIEXKAIVX OLlEHKE Peryanpyo-
1iero Bo3peiicTBus (fanee — OPB); 4) HOpMaTHMBHBIX ITPaBOBBIX AKTOB I10 BOIIPO-
caM 3aK/II0YeHMs, NpeKpalleHNs, IPUOCTAaHOBIEHNA NeNCTBMA, paTuduKaiuy,
JIeHOHCAIMY MeX/IyHapOHBIX JOrOBOPOB Poccym v BeIpakeH)sI HAMepeHVs He
CTaHOBMTBCS YYaCTHUKOM MEXYHAPOLHOTO JOTOBOPA; 5) HOPMAaTUBHBIX IPaBO-
BBIX aKTOB, /I pa3paboTky KOoTopbix [IpaBuTeIbCTBOM (B TOM YMCIIe BO UCIION-
HeHye nopydennit I[Ipe3njieHTa) yCTaHOB/IEH CPOK, He IpeBbIaomii 20 JHeit.

Kpome Toro, emepanpHblil OpraH MCIIOTHUTEIBHON BIACT — pa3pabOTYUK
IIPOEKTa — MOXXET OTKa3aThCs OT OOIeCTBEHHOTO 006CYXX/IeH!s IIPOEKTOB OIIpe-
Jle/IeHHBIX HOPMAaTVBHBIX IIPAaBOBBIX AKTOB, B YaCTHOCTM, O IIPM3HAHUM yTpa-
TUBIIVIMY CUTY NOA3AKOHHBIX HOPMAaTMBHBIX IIPABOBBIX aKTOB, KOTOpPbIE ObIIN
paspaboTaHbl B COOTBETCTBUY C HOPMATHBHBIMI IPAaBOBBIMU aKTaMu 6ojiee BbI-
COKOJI JOPMUANMYECKOII CYJIBL, TPY3HAHHBIMU YTPATUBIIVIMI CUTY; pa3pabOTaHHBIX
B Lle/AxX peanmy3anyy permennit Koncturynmonnoro Cyna Poccun u np.

HexkoTopble 13 Takux orpaHn4eHNi M30BITOYHBI, HAIIPUMEP, 9TO UCKIIOYEHNUS
U3 4UCIa 06bEKTOB 001eCTBEHHBIX 00CYX/IeHNUII TPOEKTOB aKTOB, peI/laMEeHT-
PYIOIIMX BOIIPOCHI TOCYAAPCTBEHHON I'paHuIbl Poccuim, 3aKI09eHns, IpuocTa-
HOBJICHNA JIVICTBYA, NIPEKpalljeHNs MeKIYHapOSHbBIX HOroBopoB P®D, xoropsle
«HU K CEKPETHBIM, HM K TeXHIYECKVM He OTHOCATCA» .

Ha caiire regulation.gov.ru momnexxut pasMelleHno yBefOM/IEHNE O HOJro-
TOBKE IIPOEKTa HOPMATVBHOTO IIPAaBOBOTO aKTa, KOTOPOE IO/DKHO COJEep>KaTh
ompenesieHHbIe BUAbI MHGopManyuu'. Pe3yipraToM 0011[eCTBEHHOTO 006CY>KeHUs
YBeJOMJICHUS ABJIAETCA IPUHATIE COOTBETCTBYIOUIMM (efiepalbHbIM OpraHOM
VICIIOTTHUTE/IbHOI BJIACTH PelleHus o0 paspaboTke win 06 oTKase oT paspaboTku

B Tamaes A.M. OTKpbITOE IPaBUTENbCTBO B POCCHM: KOHCTUTYIIMOHHO-IIPaBOBbIE aCHEKThL: JVC. ...
K. 10. H. BmagukaBkas, 2017. C. 128.

4 Bup, HaMeHOBaHMe U IUIAHNPYEMBIil CPOK BCTYIUICHNMS B CHITy HOPMATUBHOTO IIPABOBOTO aKT4;
KPYT JINII, HA KOTOPBIX Oy/ieT pacIpOCTPaHEeHo €ro [IeliCTBIE; 060CHOBaHIEe HeOOXOAVIMOCTH TOATOTOB-
KV HOPMaTMBHOTO IIPABOBOTO aKTa; OMCAHNe IPOOIeMbI, Ha pellleHNe KOTOPOIt HallpaB/IeH Ipefiarae-
MBIif CIIOCO6 PETyINpOBaHIs; CPOK, B TedeHVe KOTOPOTO Pa3paboTIMKOM IPUHUMAIOTCS IPEAIoKeHNUS,
u Hanbojee yHOOHBII CIOCO6 UX IpefCTaBIeHNs.

B crrydasx, yCTaHOBJIEHHBIX IIOCTaHOBIeHNeM IIpaBurenpcTBa oT 2.08.2001 Ne 576 «O6 yTBepxkpe-
Huy OCHOBHBIX TpeGOBaHMIT K KOHIIENIIUN ¥ pa3paboTKe IPOEeKTOB (efepanbHbIX 3aKOHOB» (C3 PO.
Ne 32, Cr. 3335), K yBeJOM/ICHMIO IIPU/IATaeTCsA KOHIIEILA IPOoeKTa (efiepaTbHOTO 3aKOHa.
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[IPOEKTa aKTa Ha OCHOBE MOCTYNMBUINX MpefnoXKeHuit. C MpUHATHEM HOMTOXMU-
TENIBHOTO pellleHNs pa3paboTuMK pa3MellaeT Ha YKa3aHHOM CajiTe IPOeKT aKTa C
HOSICHUTE/IbHON 3aIVICKOIL, COZleprKalliell B TOM YMC/ie CBeeHHbIe IPEIOKeH s,
KOTOpbIe MOCTYIVIN B XOfie OOIIeCTBEHHOrO OOCYXXIEHMs, ¢ yKa3aHueM co0-
CTBEHHON NO3UIMNU. ECM MpoeKT HOpMaTUBHOTO IPABOBOTO aKTa BO3BpallaeT-
cs [Ipesupentom nm IIpaBUTeIbCTBOM Ha JOPAOOTKY, OH MOXET OBITb BBIHECEH
paspaboTYMKOM Ha IIOBTOpHOE 00lIeCTBEHHOE 0OCyX/eHue (3a VICKII0UeHMeM
IpoeKTa (efiepasbHOrO 3aKOHA).

Ananus IIpaBun mokasbpIBaeT, 4TO paccMaTpuBaeMasl IMpOLeAypa B OTHOILIIe-
HMJ 3aKOHOIIPOEKTOB OCYILECTB/IACTCS Ha JTale UX paspaboTKM [0 BHECEHU
B TocymapcrBennyio [lymy ®enepanprHoro Cobpanna Poccmitckort Pepeparym
(manee — TocymapcrBennas [lyma). B cBoio odepesb BO3MOXXHOCTH BBIHECEHMS
TocynapcTBenHOM [JyMOil IPUHATOTO B IEPBOM YTEHUM NPOeKTa defeparibHOTO
3aKOHa Ha BCEHApOJHOe OOCyXXZeHMe IpefycMOoTpeHa II. 6 cT. 119 PermamenTa
TocymapcrBenHo [lyMbI'?, XOTs TOK0OHas MPAaKTUKa IIOKA OTCYTCTBYET.

[ToguepkHeM, 4TO HelicTBYIOIee (efepanbHOe IPABOBOE Pery/IMpoBaHue He
3aKperigeT 00s3aTeIbHOCTY OOIeCTBEHHOTO OOCYXZeHMs BceX 6e3 MCKIIIo-
YeHNs1 3aKOHOIIPOEKTOB, a TaK)Ke BCeX MOJ3aKOHHBIX HOPMAaTUBHBIX IIPABOBBIX
akToB. OO0IeCTBEHHOMY OOCYX/IEHUIO TOJ/IeXKaT IPOEKThl HOPMAaTUBHBIX IIpa-
BOBBIX aKTOB, IIO/ITOTOBJ/ICHHbIE (hefiepabHbIMY OpTaHaMU VCIIOJTHUTE/IbHOM BJIa-
cTu (BK/IIOYask 3aKOHOIPOEKTHI, KOTOpble OyAyT BHOCUTbCA B [ocyiapcTBeHHYIO
Hymy IIpaBuTenbcTBOM, IpOEKTHI OCTaHOBAEHMI [IpaBuTenbcTBa M HOpMATHB-
HBIX IIPABOBbIX aKTOB CaMIX (hefiepaIbHbIX OPTaHOB UCIIOTHUTETBHON B/IACTH, —
B 00s513aTe/IbHOM IIOpPs/IKe, HO C OINpeleNeHHbIMM VICK/IIOYEHUSIMH), TPOEKThI
¢enepanbHBIX KOHCTUTYIMOHHBIX 1 (efiepalbHbIX 3aKOHOB B c(epe COlManbHO-
SKOHOMUYECKOTO pa3BuTHsi Poccuu, moaroToBieHHble m00bMy deneparbHbIMu
OpraHaMy rOCyIapCTBEHHOI BIacTy, — 1o nHnnuaryse [Ipesuagenta Poccun. Ta-
KIM 00pa3oM, Ha efiepaIbHOM YpOBHE MHMIIMATOPAMU OOIeCTBEHHOTO 00CYX-
JleHMsI MOTYT BBICTYNAThb IIpe3ueHT u ¢denepanbHble OPraHbl MCIOMTHUTETBHOI
BIacTy (MOCefHNe — B 00513aTe/IbHOM ITOPSIKe).

OtcyrcTBue TpeboBaHmMil 00 00s3aTeIbBHOM OOIECTBEHHOM OOCY>XIeHUN
11e/I0T0 psifia TIPOEKTOB HOPMAaTMBHBIX IIPAaBOBBIX aKTOB, AMCIIO3UTUBHOE yCTa-
HOBJIEHVIe BO3MO>KHOCTM BbIHeceHMs [IpesuieHToM 3aKOHOIPOEKTOB Ha 001ie-
CTBEHHOE 00CY>XJIeHMe, TIOJIHOe MCK/II0YeHMe 13 00/1acTy MPUMEHEHNUA JJAaHHO
IPOLIeAYPbI aKTOB ITIaBbI TOCYAAPCTBA, HESICHOCTD, MOXKeT /n [Ipe3upieHT mopy-
YUTh BbIHECEHNE Ha OOIeCTBEHHOE 0OCYXXJeHNe 3aKOHOIPOEKTOB, HNMIIMATO-
pamMu KOTOpbIX BeICTYHaIOT TocymapcrBenHas [Jyma u @enepanpHoe CobpaHue,
pacLeHNBAIOTCS B OKTPMHE KaK Cepbe3Hble HeJOCTATKV IPAaBOBOTO PETYINPO-

5 Cm.: [Tocranosnenue TocynapcrenHoit Jymst ot 22.01.1998 Ne 2134-11 T «O Pernamente Tocy-
mapcrerHoit Jymsr Qenepansroro Cobpanus Poccuiickoit @egepannm» // C3 PO. 1998. Ne 7. Cr. 801.
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BaHMVs U MOJBEPraloTCsl KpUTHKe'S. B CBA3M ¢ 9TMM MOXXHO TOBOPUTH O HEOOXO-
AVMOCTHU pacmMpeHns cdepbl IpUMEHEHN POLeTyPhl 001IeCTBEHHBIX 00CYX-
JleHMIi, IPUAAHUY MM 0053aTe/IbHOTO XapaKTepa B ClIydae pa3pabOTKM IMpOeKTa
denepanrbHOro KOHCTUTYIIMOHHOTO U (efilepaTbHOTO 3aKOHOB.

B nmureparype BBIABUTAIOTCS IPE/IOKEHNSI O PacIIMPEHUN COCTaBa MHUIA-
TOPOB 00IIIeCTBEHHOTO 0OCY>KAEHM ITyTeM HaJe/leHNs COOTBETCTBYIOIIUM IIpa-
BOM I'paKaH Ipy YCIOBUM Habopa HEOOXOAVMOTO KOMYEeCTBA FO/I0COB B IIOJ-
IepXXKy Takoy mHuyartusel’. OfHAKO B C/ly4yae 3aKpeIUIeHNs] 00s3aTe/IbHOCTY
00111eCTBEHHBIX 00CYX/IeHNUIT TI0ObIX IPOEKTOB HOPMATUBHBIX IIPABOBBIX aKTOB,
HOATOTOB/IEHHBIX CYOBEKTaMy IIPaBOTBOPYECKON MHUIMATUBEI Ha efiepaTbHOM
YPOBHe, HeOOXOIMMOCTD B IIPEJOCTAaBIEHNM TAKOTO IIpaBa IpaK/JaHaM OTIHaJaeT.
Kpome Toro, HesicHO, KakuM 00pa3oM rpakiaHe JO/DKHBI OBITh YBEJOM/IEHBI O
paspaboTKe MPOEKTOB HOPMATVBHBIX IIPAaBOBLIX aKTOB, IPOLIEAYPY OOIecTBEH-
HBIX 00CY>XJJeHIIT KOTOPBIX OHM MOI/IV OBl MHULIUVPOBATb.

Eme ogHa mpo6eMa efic TBYOIEro IPaBOBOTO PEry/IMpOBaHMA 3aK/II04aeTCA
B HECOBIIQ/ICHNY TEPMIUHOJIOTMY 3aKOHOZIATe/IbCTBA 00 00I[eCTBEHHOM KOHTPOJIe
V1 IOA3aKOHHOTO HOPMATVBHOTO IIPAaBOBOTO PEryIMPOBaHNs 00IeCTBEHHOTo 00-
cyxpeHns. Hekoropsle aBTOpbI 00paljaloT BHUMaHMe Ha Ha/lu4due B POCCUIICKOI
IIPABOBOJI CHCTeMe HeCKOJIbKUX BUJOB HeATeTbHOCTI, COOTBETCTBYIOIIUX OIIpe-
JieJIeHNI0 001IeCTBEHHOI SKCIIePTH3bI, BK/II0OYast 001ecTBEHHOe 00CyXKIeHe 3a-
KOHOIIPOEKTOB ¥ IMPOEKTOB IIOfI3aKOHHBIX HOPMATMBHBIX IIPAaBOBBIX aKTOB, IIy-
OnuaHble KOHCYIbTanyu B paMkax OPB'¥, He3aBMCHMYI0 aHTUKOPPYNIMOHHYIO
aKcreptusy. Pasparorcs npepioskennst 06 06befMHEHNN BCeX YKa3aHHBIX BUIOB
IeAITeIbHOCTY B eAMHYIO IIPOLIeAYPY OOIIeCTBEHHOI 9KCIIepTU3bI".

B cBsi3u ¢ atum obparumcs K paccmorpennio GenepanpHoro 3akoHa ot 21.07.
2014 Ne 212-®3 «O6 ocHOBax OOIECTBEHHOTO KOHTpoOns B Poccuiickoi
Denepannn»* (ganee — 3aKoH 06 OCHOBaX 001[eCTBEHHOTO KOHTPOJIS), T/ie IIPefi-
ycMoTpeHa Takast popMa o611ecTBEHHOTO KOHTPOJIA, Kak 00IeCTBeHHOe 00CyX-
JieHe, KOTOPOe, OHAKO, OCYIeCTB/IAETCA He IPYMEHNTENbHO K IIPOeKTaM HOp-

' Cm.: Kasomuna E.A. Ob1iecTBeHHOE 0OCY)XKIeHMe IIPOEKTOB HOPMATUBHBIX IMPaBOBBIX aKTOB B
KOHTEKCTe Pa3BUTHUA 9/IEKTPOHHON feMOKpaTuy // AxajeMudeckuii lopuamdeckuii xypHam. 2016. Ne 1.
C. 11; Kamenckas E.B. MopepHU3aIusA IpaBOTBOPYECTBA: OCHOBHBIe TeHAeHuuM // BecTHnk MockoB-
ckoro yausepcutera uM. C.IO. Butre. Cepusa 2: IOpupnueckne naykn. 2017. Ne 1. C. 4-5; Tamaes A.M.
Ykas. cou. C. 128.

7" Cm.: Xoxnosa E.A. Yxas. cou. // CIIC KoncynvranTllmoc.

8 Cwm.: Juoukun A.B. ITIpaBoBble HGOPMBI y4acTVs IPaXKfiaH B 001[eCTBEHHOM KOHTpoJIe // [pakman-
ckoe 061ecTBO B Poccun u 3a py6excom. 2015. Ne 1. C. 21-24.

¥ Cwm.: Yannunckuii A.B., Inaxcun C.M. 3aKOHOIIpOEKTHasI esiTebHOCTb I1paBuTenbcTBa Poccuit-
ckoit ®enepauyn // Poceuiickad roctunusa. 2017. Ne 10. C. 43-46.

2 OduunanpHblii MHTEPHET-IIOPTAT IIpaBOBOil MHboOpMauuu [OnekTpoHHbIl pecypc]: // URL:
http://www.pravo.gov.ru (gara obpamenust: 22.07.2014)
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MAaTVBHBIX IIPAaBOBBIX aKTOB, @ B OTHOLIEHNM O0IleCTBEHHO 3HAYMMBIX BOIIPOCOB,
IIPOEKTOB PelIeHNII OPTaHOB TOCYAAPCTBEHHOI BIaCTH ¥ MECTHOTO CaMOYIIpaB-
JIeHNs, TOCY/JapCTBEHHBIX ¥ MYHUIIMIIQ/JIbHBIX OPraHU3alVil, MHBIX CyO'beKTOB,
OCYILIECTBIIAINX B COOTBETCTBUY C eflepaTbHBIMY 3aKOHAMU OT/le/IbHbIE ITy-
6mrynble onHOMounA (cT. 24). K mpoekTaM HOpMaTVMBHBIX IIPaBOBBIX aKTOB B
COOTBETCTBUM C 3aKOHOM 00 OCHOBaX OOIIeCTBEHHOTO KOHTPOJIS MPUMEHIETCS
takas ¢opma 006I1eCTBEHHOTO KOHTPOJIS, KaK 00IeCTBeHHAs 9KCIepTn3a’!, sB-
JISIOIIAsAC 00s3aTe/IbHOM B C/Ty4asiX, yCTAaHOB/ICHHBIX (efiepabHbIMU 3aKOHAMI.

[ToguepkHeMm, uTo ecnu [IpaBunamm npegycMOTpeHO O0IeCTBEHHOE 00CYX-
leHVie IPOeKTOB HOPMAaTVBHBIX IIPAaBOBBLIX aKTOB BCEMM TPaKaHAMM, TO CyOb-
eKTaMy OO0IeCTBEHHOTO KOHTPOJIS SABJIAIOTCS OOILecTBEHHbIE IajaThl M 00IIe-
CTBEHHBIE COBETHI PV OpraHax BaacTy (cT. 9 3akoHa 06 0CHOBaxX 001}eCTBEHHOTO
KOHTPOJIs1). O61IeCTBEHHYIO SKCIIEPTU3Y, COITTACHO 3TOMY 3aKOHY, OCYILIeCTB/IAIOT
0011IeCTBEHHbBIE IKCIIEPTHI, 0OTOOpAHHBIE OPraHN3ATOPOM OOIIIeCTBEHHON IKCIIep-
TU3BI, T.€. 000 TPAKAAHNH HEe MOXKET IIPOBECTY OOIECTBEHHYIO KCIEPTU3Y
IPOEKTa HOPMATVBHOTO IIPAaBOBOTO aKTa Kak ¢opMy OOIeCTBEHHOrO KOHTPO-
JIS1 B COOTBETCTBUM C YKa3aHHBIM 3aKOHOM, OJHAKO JII000JI TpaKIaHMH MOXKET
y4acTBOBATh B 00IIeCTBEHHOM 0OCY>X/IeH!Y ITPOEKTa HOPMATUBHOTO IIPAaBOBOTO
aKTa, MOATOTAB/IMBAEMOr0 (efiepanbHBIM OPraHOM JMCIIOTHUTEIbHOI B/IACTH, 1O
IIpaBumnam, yreepxeHHbIM [IpaBurenbcTBoM Poccnm.

[Tonmaraem, 4To B IIe/AX ONpeeeHHOCTY PABOBOIO PETyIMPOBAaHNUA B pac-
CMaTpUBaeMbIX BOIIPOCAX HEOOXOVMO eIVHCTBO TEPMUHOIOTHUMY, a TAaKXKe IPO-
1enyp, 0603Ha4aeMbIX OJHVMM U TeMU >Ke TepMUHaMu. B cBA3M ¢ 9TuM Ipep-
JlaraeM 3aKpelNTb €NMHYI0 IPOLEeAypy IS BCeX IPOEKTOB (efepanbHbIX U
¢enepanbHBIX KOHCTUTYIVIOHHBIX 3aKOHOB, IIPOEKTOB MO/I3aKOHHBIX HOPMaTMB-
HBIX IIPaBOBBIX aKTOB, BCeX CYObeKTOB IIpaBa 3aKOHOAATENbHOI (IIMpe — MpaBo-
TBOPYECKOI) MHUI[MATUBBI, IMEHYeMYI0 OOIeCTBEHHBIM 00CYX/eHIEeM IIPOEeKTa
HOPMATMBHOTO IPaBOBOro akra. COOTBETCTBYIOLYE HOPMbI MOTYT HAiTH OT-
paxeHue B: 1) 3akoHe 06 OCHOBaxX OOI[eCTBEHHOIO KOHTPOJIS; 2) CIeIaIbHOM
DeneparbHOM 3aKOHE 06 001IeCTBEHHOM O0CYXX/IeHNUM ITPOEKTOB HOPMATUBHBIX
[IPaBOBBIX aKTOB; 3) PemeparbHOM 3aKOHE O HOPMATMBHBIX IIPABOBBIX AKTaX B

21 CormacHo cT. 22 3aKoHa 06 OCHOBax O0IeCTBEHHOIO KOHTPOJLA HOJ, 00LIeCTBEHHOI 9KCIePTH-
3011 MOHMMAIOTCS OCHOBAHHbIE Ha MICITONTb30BAHNM CITELMATbHBIX 3HAHWI U (M/IV) OIIBITA CIIELMATIICTOB,
IIPUBJIEYEHHBIX CYOBEKTOM OOILIECTBEHHOTO KOHTPO/IA K IIPOBEEHMIO O0IeCTBEHHON SKCIIePTU3DI Ha
006111eCTBEHHBIX HAYA/IAX, AHA/IU3 I OLIEHKA aKTOB, IIPOEKTOB aKTOB, PELIEHNIT, IPOEKTOB PELIEHMNIT, JO-
KYMEHTOB U [PYTUX MAaTepyaoB, AeiicTBUil (6e3meiiCTBIA) OPraHOB rOCYLAPCTBEHHOI BIACTH, Opra-
HOB MECTHOT'O CaMOYIIPaBJIeHNsA, TOCYJapCTBEHHBIX ¥ MYHUIIUIIAIbHBIX OPTraHN3aLIMIL, MHBIX OPTaHOB 1
OpTraHu3aLii, OCYIIeCTB/IIOIX B COOTBETCTBUM C (efilepaTbHBIMM 3aKOHAMM OTHe/IbHbIE Ty O IHbIe
TIOJTHOMOYM, TIPOBEPKa COOTBETCTBMA TaKUX aKTOB, IPOEKTOB aKTOB, PELIEHMI, IPOEKTOB peIleHMIt,
HOKYMEHTOB 1 APYTMX MaTepuasoB TpeOOBaHMAM 3aKOHOHATENIbCTBA,  TAKXKe IIPOBEPKa COOIOfEHI
IpaB U CBOOOJ 4e0BeKA M TPKIaHMHA, IIPAB ¥ 3aKOHHBIX MHTEPECOB 00IIeCTBEHHBIX 00bEMHEHNIT 1
MHBIX HETOCYJJAPCTBEHHBIX HEKOMMEPYECKIX OPTaHMU3ALMIL.
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Poccmiickoit @epeparuu (ITO MpemyIoKeHO pa3pabOTIMKaMU MHUIMATHBHOTO
3aKOHOIIPOEKTa O HOPMATUBHBIX IIPAaBOBBIX aKTaX — COTPyAHUKamMy VIHCTHUTYTa
3aKOHOJ[aTe/IbCTBA Y CPAaBHUTETIBHOTO IpaBoBenenus mpu IIpasutenscrse Poc-
cuiickort epepanun)®’; nanee — 3akononpoekT V3uCII o HopMaTUBHBIX IPaBO-
BBIX aKTax).

Taxoxe HEOOXOAMMO HOPMATMBHO YPETY/IMPOBATh: 1) XapaKTep pe3y/IbraToB 00-
I[eCTBEHHOTO 00CY)X/JeHNsI IIPOeKTa HOPMATVBHOTO IIPABOBOTO aKTa, CTATYC BbI-
CKa3aHHBIX B X0fie 001I[eCTBEHHOTO 00CY K/IeHN s 3aMeYaHil U IIPeIoXKeHN (1Ipu
3TOM CJIefiyeT MMeTb B BUAY, YTO B C/Ty4ae CTPOrO peKOMEH/IaTEeIbHOTO XapaKTepa
TAaKOBBIX X IIEHHOCTb 3aMETHO CHIDKAETCs1, 0COOEHHO YUMTBIBAs JA/IbHEIIIYIO O-
PabOTKy COOTBETCTBYIOLIETO IPOEKTa HOPMATMBHOTO IIPABOBOTO aKTa 11 BO3MOX-
HOCTb BHECEHUS B €e XOfie TaKUX M3MEeHeHMII ¥ JOTOTTHEeHNII B IPOeKTUPYeMBbIit
HOPMATVBHBII IPABOBOIT aKT, KOTOPbIE OYAYT IPOTMBOPEYNTD IEPBOHAYATEHOMY
3aMBICITy U1 HYBEIVPOBATh 3aMeYaHVIs Y IIPEIOKeHNA TPaXK/IaH); 2) 3aIIpeT KOpeH-
HBIX M3MEHEHNI, IIPEJ/IOKEHHBIX B X07ie 00I1[eCTBEHHBIX 00CY>KIeHNIT ITOTIPaBOK K
IPOEKTY HOPMATMBHOTO IIPABOBOTO aKTa, 0e3 JOIDKHOTO 000CHOBAH.

B cBsA3UM O CKa3aHHBIM OTMETHM, YTO B JJOKTPMHE BCTPEYAITCSA TOYKM 3pe-
HUSA, YTO 3aMeYaHVs K MPOEKTUPYeMOMY HOPMAaTMBHOMY IIPAaBOBOMY aKTYy, I1O-
CTymarlye OT TPaX/jaH B XOfie 0011eCTBEHHOTO 00CYX/IeHN s, MOTYT OBITb HeVC-
HOTHMMBIMY 1N HeyaauHbiMu. OfHaKo ec/u OyRyT npennoskeHsl 9 dexTuBHbIe
IIPaBOTBOPYECKYIE pellleHNsI, BO3HUKaeT IIpohieMa rapaHTUPOBAHNUSA CO CTOPOHBI
OpraHOB BJIACTH, YTO TAKOBbIE He OYAYT UTHOPUPOBaHBL. [IpestaraeTcst NCIomb-
30BaTh TAKOJ MHCTPYMEHT, KaK (YCIIOBHO) «BEYHOE JIEIOHVPOBAHNUE MIPEIOKE-
HJS» B 97IEKTPOHHOII CMCTeMe™, XOTs, 110 HallleMy MHEHUIO, B YC/IOBUAX BBICOKMX
TEMIIOB IIPAaBOTBOPYECTBA 3aMeYaHNMs K IPOEKTUPYEMOMY aKTY, KOTOPBIIT MOXKET
JIOBOJIBHO OBICTPO IIOfIBEPIHYTHCSA JJA/TbHEHIIM VISMEHEHVSIM WM BOBCE yTpa-
TUTDb CUJTY, €fiBa /I OCTAHYTCA aKTyaJabHbIMU. KpoMe TOro, HesACHO, KTO M Kak
OyneT OTC/IeXMBATh HeYYTeHHbIe 3aMeYaHMsl Y IPeIoKeH s 0011[eCTBEHHOCTH.

B ropupndeckoit nmurepaType npenaraeTcsi BBIHOCUTD Ha 00IIecTBEHHOE 00-
CY>KJIeHMe a/IbTepHAaTVBHbIE BAPMAHTBHI IPAaBOBOTO PEry/IMpPOBaHMNsA, @ TAKXKe ITPU-
BOJMTD ISl CPAaBHEHMsI C IIPOEKTUPYEMbIM JIeHICTBYIOIee IIPAaBOBOE PETyINPO-
BaHIE COOTBETCTBYIOINX OOILIeCTBEHHBIX OTHOLIEHNI (B CTydae Ha/IN4nusA), 9TO
II0Ka He IpefycMOTpeHo paccmarpusaeMbiMu [TpaBumamu®. Tlocnentee mosBo-
7o 6BI 3HAYUTENTBHO YIIPOCTUTH IOMCK HEOOXOAMMOr0 HOPMAaTUBHOTO IIPABO-

2 TIpoexT denepanbHOro 3akoHa «O HOPMAaTMBHBIX IPaBOBBIX akTax B Poccuitckoit Penepaunm»
(nHMIMaTUBHBI 3aKoHOIpOoeKT) / Xabpuesa T.4., Tuxomupos 10.A. u gp. M., 2013.

» Cusuyxuii B.A. O61mecTBeHHOe 006CY>K/IeHIe 3aKOHOIIPOEKTOB: IeMOKPATHS VIV TOCYHapCTBEH-
HbIl panmonanusM // IOpuamaeckas texnnka. 2014. Ne 8. C. 396.

24 Tam xe.
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BOIO MaTepyasa Ijii YYacTHUKOB OOLIECTBEHHOIO OOCY>XKIEHN:A, He VMEIOIINX
IOPUANYIECKOTO 00pa3oBaHMsL.

BeTpewatoTest Takke IpeIOKeHNsI O 11e1eCO00PasHOCTI U3TIOKEHMS BbIHE-
CEHHOTO Ha 00I1leCTBEHHOE 00CY>X/eHIe IPoeKTa Oojiee JOCTYIHBIM /sl TIOHMU-
MaHUsI HeCTeMATNCTAMU A3bIKOM (IIPU OHOBPEMEHHOM pas3Mel|eHUN CaMOro
IpOEeKTa HOPMAaTMBHOTO IPAaBOBOTO aKTa)>, 4TO MOXKET ObITb OCYIECTB/ICHO B
¢dopme cripaBky K TpoekTy. C 3TUM BOIIPOCOM HAIPAMYIO CBsA3aHA IpobieMa He-
JOCTAaTOYHOJ IONY/IAPHOCTY IPOLeRyp ob1ecTBeHHOro oocyxenns. 1o man-
HBIM CIIEIVAINCTOB, «IIyOIMYHOe 0OCYyX/ieHue IIPOeKTOB B CpefHeM coOupaer
0,97 y4acTHMKa B pacyeTe Ha OiIMH aKT. ¥ 27% BeJJOMCTB HET HY OJJHOTO YYaCTHM-
Ka 00CY>KIeHUII IPOeKTOB, elje Y 50% — MeHee OFHOTO y4acTHMKA. Ha mpoekTer
47% aKTOB He IIOCTyIIaeT HY OfHOTO OT3bIBa»*. [Tomo6HasA cuTyalusa oObACHA-
eTcs, C OIHO CTOPOHBI, HEIOCTATOYHBIM YPOBHEM IIPAaBOBOI KY/IbTYPbl, HU3KIM
ypoBHeM IIpaBoco3HaHusA. C Jpyroil CTOPOHBI, B CTPaHe COXpaHseTCs «Iudpo-
BOE HEPAaBEHCTBO»> TPYIII U C/I0EB O0IIeCTBa.

Elte ogHO Ba)KHOV IPUYVHON SIBISETCS TO, YTO OFHVMMM TONBKO (efepab-
HBIMJ OpTraHaMM VCIIO/IHUTENTbHOJ BIACTY pa3pabaTbhiBaeTcs MHOXKECTBO HOP-
MaTMBHBIX IPAaBOBBIX aKTOB, BCe NMPOEKThl KOTOPBIX PasMeIaloTcs A oOie-
CTBEHHOTO 06cyXpeHnsa. Hanpumep, o coctosgHmio Ha nioHb 2018 T. Ha mopTae
regulation.gov.ru pasmemeno 6onee 51.000 MpOeKTOB HOPMATUBHBIX IIPABOBBIX
akToB. O4YEBUIHO, YTO HE BCE M3 HUX 00/IAIal0T OMHAKOBOI 0OIIleCTBEHHON 3Ha-
YMMOCTBIO 11 BBI3BIBAIOT OfJIHAKOBBII MHTepeC y rpaxan. MacurrabHoe o61ie-
CTBEHHOe 00CYyXfeHMe 3aKOHOIPoeKkToB «O momuuun» u «O6 obpasoBannm B
Poccuiickoit @epepaunu» B 2010 I. 6610 0OYC/IOBIEHO TeM, YTO IIpeMET UX pe-
TyIMpOBaHNUA 3aTparuBaeT MPaKTUYEeCKM BCe Hace/leHMe CTpaHbl. B HacTosAmiee
BpeMsl «IIOfaBjsiollee OOBIIMHCTBO pa3MellaeMbIX IJisi OOIeCTBEHHOTO 00-
CYX/IeHN: NIPOEKTOB NOCBAILIEHbl BHYTPUBENOMCTBEHHBIM BOIIPOCAM WM/IN BECh-
Ma Y3KIM, cIenupudecKuM TeMam»>.

B03MO>XHBI pa3nuyHble BapMaHThI pellleHNs 0603HaueHHOIT IIP00/IeMbl, Cpenn
KOTOPBIX — BbIHECEHMe Ha IopTaje regulation.gov.ru B oTAe/IbHbIe pyOpUKY Han-

» TaMm xe.

% 13udzoee PM., Tamaes A.M. Yxas. cou. C. 70.

¥ Xoxnosa E.A. Ykas. cou. // CIIC KoncynprantIlnoc.

# Hampumep, 1o cocTosAHMIO Ha 1 mioHs 2018 I. caMbIM 00Cy>XaeMbIM IIPOeKTOM (151 y4acTHUK)
Ha noprane www.regulation.gov.ru siB/sieTcst IpoeKT QeepanbHOro 3akoHa «O BHECEHNN V3MeHEeHMIT
B ®enepanbHbli 3ak0H «O6 37eKTPOHHOI TToanucHy», PemepanbHblit 3akoH «O 3aIuTe MpaB PUAMIE-
CKVIX JIAI] U MHAMBUAYa/IbHBIX IPeAIPIMHUMATeIel IIPY OCYIeCTBIeHNI TOCYAapCTBEHHOTO KOHTPOILA
(Hag3opa) ¥ MyHUILIMIIATBHOTO KOHTPO/Lsi» 1 PefepanbHblit 3akoH “O6 aKKpeguTanuy B HaljIOHA/IbHOI
cucreMe akKpeguTaryu » [InexTpoHHbIt pecypc]: // URL: http://regulation.gov.ru/projects#npa=79636
(mata obpauenns: 01.06.18)

¥ Kasvmuna E.A. Yxas. cou. C. 12.
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6omee 3HAYMMBIX, 3aTPATMBAIOIINX ITPaBa ¥ CBOOOJBI YeTOBEKA 1 TPaXK/aHMHA,
IPOEKTUPyeMbIX HOPMAaTVMBHBIX ITPaBOBbIX akTOB. Kpome Toro, 1o npenmonoxe-
HVISIM YY€HBIX, OTCYTCTBUE VIV HECBOEBPEMEHHas peakIys ofIecTBa Ha pa3Me-
I[eHNe TIPOEKTOB aKTOB /I OOIeCTBEHHOTO 00CY>K/IeHNs BbI3BaHA HEOCBEJOM-
JICHHOCTBIO TP)X/JaH O IIPOBEfIeHNN TaKOI IIPOLey phl (IIpefTaraeTcs OIOBEeIIaTh
Hace/IeHMe Yepe3 CpefCcTBa MacCOBOJ MH(POPMAIUM O MpPefCTOsALEeM 00CyxKe-
HUM C YKa3aHMeM IOpsiKa, CPOKOB U CIIOCOOO0B y4yacTusi B HeM™'), a TaK)Xe «OT-
CYTCTBMEM IINPOKO OCBEIAeMbIX IVIAHOB HOPMOTBOPYECKOI IeATeIbHOCTI» .

B cBs3u ¢ aTuM oTMeTUM Crenyolee: B coorBeTcTBUM ¢ [TomoxeHnem o 3a-
KOHOIIPOEKTHOI fiesitenbHOCTU [IpaBurenpctBa Poccun™ u ero Permamentom™
3aKOHOIIPOEKTHAs MeATENbHOCTb IOC/IETHETO OCYIIEeCTBJIAETC Ha OCHOBE ee,
YTBepXX/JaeMOr0 Ha O4YepeHOI TOfl, T.e. pedb UJeT O TeKyleM IUlaHe. Bmecre ¢
TeM MMEHHO IePCIeKTUBHOMY (Ha [UIMTENbHbIN CPOK) IVITAHMPOBAHNIO OTBOJUT-
A «BefyIas poJIb B CUCTeMe IITAHNPOBaHMA 3aKOHOATeIbHOI IeATeTbHOCTI» .

B cyb6bekrax depmepauny npegycMoTpeHO 6oree COBEpLIEHHOE perylinpoBa-
HIe IUIAHVPOBaHMsA IIPABOTBOPYECKON JieATeNnbHOCTH. PaspaboTKka IIaHOB 3a-
KOHOIIPOEKTHBIX Pab0T OpraHaMM 3aKOHOJATE/IbHOI BlIacTu cybbekra demepa-
LU IpeflycMOTpeHa 1. 6 cT. 23 DefepanbHOro 3akoHa ot 6.10.1999 Ne 184-03
«O6 00mMX IPMHIMIIAX OPraHM3AIMM 3aKOHOJATE/IbHBIX (IIpeCTaBUTENbHbIX)
U MCTIOTHUTENbHBIX OPraHOB IOCYAAPCTBEHHON B/IACT CyObeKTOB Poccumiickoit
Depepanum»’.

[InanupoBaHMe NPaBOTBOPYECKON [IeATEIBHOCTH CyObeKTOB (emepannn
IpeyCMaTPMBACTCA 3aKOHAMM O HOPMAaTMBHBIX IIPABOBBIX aKTaX COOTBETCTBY-
IOLINX CyO'beKTOBY, I7ie, KaK IIPaBUJIO, 3aKPEIUIAITCS OMIOXKEHM O TeKyleM (Ha

0 Cm.: JJ3udsoes PM., Tamaes A.M. Yka3. cou. // CIIC KoncynsrantlIoc.
31 Coxonosa M.A. JedexTsl opupndecknx fokyMmeHToB. M., 2016 // CIIC Koncynprautllmoc.
2 Kasvmuna E.A. Yka3. cou. C. 12.

# Cwm.: [Tocranosnenne ITpasurenscra Poccuu ot 30.04. 2009 Ne 389 «O Mepax 10 COBEPLIEHCTBO-
BaHUIO 3aKOHONPOEKTHOI mesitenbHOCTH IIpaBurenncrBa Poccmiickoit epgepanum» // C3 PO. 2009.
Ne 19. Cr. 2346.

** Cwm.: Tlocranosnenne IlpaButenpctBa Poccun ot 1.06.2004 Ne 260 «O Pernmamenre ITpaButens-
crBa Poccuiickoit Penepannu u ITonoxennn 06 Annapare IlpaButenbcta Poccuiickoit @emeparyn» //
C3 P®. 2004. Ne 23. Cr. 2313.

% Abpamosa A.J. AKTyambHble IpOOTeMbl IUVIAHMPOBAHNSA 3aKOHOMATENbHOI [eATEMIbHOCTY //
JKypnan poccuiickoro npasa. 2012. Ne 3. C. 42.

3% C3 Pd. 1999. Ne 42. Cr. 5005.

7 3axoHbl cy6bekToB Poccuitckoit Pefepanun B 9T0it cdepe MMEIOT pasnuuHble HaMEHOBAHMUA:
«O HOpPMAaTVBHBIX IPaBOBBIX aKTax», «O HOPMATVMBHBIX ¥ MHBIX IPABOBBIX aKTax», «O ImpaBOTBOpYe-
CTBe ¥ HOPMATUBHBIX IPABOBBIX aKTaX», «O HOPMATMBHBIX IIPABOBBIX AKTaX OPTAHOB IOCY/APCTBEHHOM
BTacTu», «O MPaBOBBIX aKTaX OPTAHOB TOCYAAPCTBEHHON BIAaCTN», «O MPaBOBBIX aKTaX, IPMHIMAEMbIX
opraHaMJy TOCYapCTBEHHON BIACTU U MX CTPYKTYPHBIMM IO pasfieneHnAMn», «O HOPMOTBOPUECKOI!
HeATeNbHOCTY, HOPMATVMBHBIX IIPABOBBIX aKTaX M VHBIX IIPABOBBIX aKTaX OPraHOB TOCY[apCTBEHHO
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CPOK [0 OTHOTO TOJa) M NEepCIEeKTMBHOM (Ha CPOK JO JIBYX-IIATH JIeT) IUIaHM-
poBauy. IIpy 5TOM B IepCIIeKTUBHBIX ITAHAX IIPABOTBOPYECKOI JIeATETbHOCTH
OIIpefeNIAI0TCA HAllpaBIeHNA Pa3BUTUA IPABOBOTO PEryIMPOBAHMA, HAMEYAIOT-
csl Mepbl KoIM@UKanMm ¥ MHBIX (GOPM CUCTeMaTU3aLUy HOPMATUBHBIX IIPaBO-
BbIX akTOB*. Bonee Toro, Hanpumep, 3akoH KpacHopmapckoro kpas ot 6.06.1995
Ne 7-K3 «O npaBoTBOpYeCcTBe M HOPMATMBHbBIX IPaBOBBIX akTax KpacHomapckoro
Kpasi»* IpegycMaTpyBaeT COCTaB/IeH)e KPAaTKOCPOYHBIX (Ha Of[UH T'OfT), CpefHe-
CPOYHBIX (Ha JBa-TPU rofja) U JONTOCPOYHBIX (Ha IATb—CEMb JIET) IJIAHOB IOJ-
TOTOBKY IIPOEKTOB HOPMAaTMBHBIX ITPABOBBIX aKTOB Kpas. Taxoke OCyIlecTBAET-
Cs1 yBsI3Ka I/IAHOB IIPAaBOTBOPYECKOIT AEsITEIbBHOCTU CYOBeKTOB pefrepaninu ¢ ux
IIPOTPaMMHO-CTPATETNYeCKUMY aKTaMy (KOHLENIMAMM, IIPOrpaMMaMy COLY-
aJIbHO-9KOHOMIYECKOTro pa3Butus pernona)”. Ha HeobxommmocTb «obecreye-
HYSL CKOOP[VHVPOBAaHHOCTY IUIAHVPOBAHNA 3aKOHOJATETbHON NeATeTbHOCTH C
IUTAaHVPOBaHVEM 9KOHOMIYECKOTO U COL[Ma/TbHOTO PasBUTHSA CTPAHbI» OOparaeT
BHuMaHne A.J. Abpamosa®'.

3aKOHOJATE/IbCTBO HE MOXXET PasBUMBATHCS 0e3 4YeTKOil ¥ 0OOCHOBAHHOI
CTpaTern4ecKkoyl OCHOBBL TeM He MeHee HaJJIeXXUT KOHCTATMPOBATh, YTO Ha e-
Jiepa/IbHOM YpPOBHE OTCYTCTBYeT HOPMAaTMBHO 3aKpeI/IeHHOe TpebOoBaHME O
CPeIHEeCPOYHOM U HOITOCPOYHOM IUIAHMPOBAHNM 3aKOHOIIPOEKTHBIX PaboT BCex
CyO'beKTOB ITpaBa 3aKOHOJATEIBHOM MHNIIMATUBBIL, @ TAK)Ke TpeOOBaHNe O TeKY-
IleM IUIAHMPOBAaHUY 3aKOHOIIPOEKTHBIX paboT BceX CyOBEKTOB IpaBa 3aKOHO-
TaTelIbHONM MHULMATUBBI, 3a ucKaodeHneM I[lpaBurenbcrBa Poccun. Xots, Ha-
npuMep, B focypapctBennyio [lymy Tekyiero (cepMoro) co3biBa I10 COCTOSHUIO
Ha uioHb 2018 r. mHBIMY, ToMUMO [TpaBuTeNBCTBA, CYO'beKTaMM IIpaBa 3aKOHO-
JaTe/IbHOI MHUIMATUBLI ObIIO BHECEHO B 4,5 pasa 6osblile 3aKOHOIPOEKTOB I10
CPaBHEHMIO C YVCTIOM «IIPAaBUTETbCTBEHHBIX» 3aKOHOIPoekToB*. [IranupoBanue
IIPaBOTBOPYECKON AeATeIbHOCTM IpefycMOTpeHo 3akoHompoekToM V3uCII o
HOPMAaTVBHBIX IPaBOBbIX aKTaX.

BIacTu». I[IIH uene]?[ HACTOALLETO UCCNIENOBAHNA YCIIOBMMCA IMEHOBATD 3TV MHOT'OYMCIIEHHBIE 3aKOHO-
AaTe€bHbIE AKTbI, MMEIOILINE B II€JIOM CXOXIE NPEAMET U LIE/IV IIPAaBOBOI'O PETYINMPOBAHNA, 3aKOHaAMI O
HOPMAaTVBHBIX ITIPABOBbIX aKTaX.

*# Cwm., Hamp.: cT. 23 3akoHa Peciy6muku Appires ot 9.10.1998 Ne 92 «O HOpMaTMBHBIX ¥ MHBIX IIpa-
BOBBIX aKTax» // CoBeTcKas Anpires. 1998. 9 okTaOpsI.

¥ Vudopmarmonnsiii 6omterenb 3CK. 1995. Ne 3.

% Cwm., Hamp.: cT. 14 3akona Pecrry6muku Mapwuit 91 ot 6.03. 2008 Ne 5-3 «O HOpMaTUBHBIX IIPaBO-
BbIX aKTax Pecrry6vku Mapuit 9» // Mapuiickas mpaspa. 2008. Ne 45.

1 Abpamosa A.JI. Ykas. cou. C. 48.

42 MHCI)OPMaLU/IH IIo Cy6'beKTaM IIpaBa SaKOHOJIaTeﬂbHOﬁI VHUIVATUBBI O IIPOXOXIOEHUU 3a-
KOHOIIPOEKTOB 1 3aKOHOB B locymapcTBeHHON JJyMe TeKyllero cosbiBa [DNeKTpOHHBIT pecypc]: //
URL: http://sozd.parlament.gov.ru/oz_info_spzi/spzi_list (gaTa obparenns: 01.06.2018)
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OnHako 0YEBUIHO, YTO HEJOCTATOYHO BK/IIOYEHNA HOPM O TeKYIUX, CpeIHe-
CPOYHBIX ¥ JOITOCPOYHBIX IVIAHAX 3aKOHOIPOEKTHBIX pabOT BCeX CyObeKTOB
IIpaBa 3aKOHOJaTe/IbHOI VHMUIMATYBBI B (pefiepabHbIl 3aKOH O HOPMATHUBHBIX
IpaBOBBIX aKTax B P®, He0OXOmVMOCTh NPUHATUA KOTOPOTO aBHO Haspema®.
[Tomumo sroro Tpebyercsa 3akpemnenne B OemeparbHoM 3akoHe oT 28.06.2014
Ne 172-@3 «O cTpaTerndyeckoM IiaHuposanun B Poccuiickoit @epepanum»* B
41cTIe IOKYMEHTOB CTPATeTMYeCcKOro IJITAHNPOBAHMA MTAHOB 3aKOHOIIPOEKTHBIX
pabor, ompeneneHye TpeOOBaHNIL, IPeAbAB/IAEMBIX K MX pa3paboTKe, OCHOBHBIX
HIO/IOXKEHWIT Ha3BaHHBIX JOKYMEHTOB, CPOKOB U1 OPSAJKA UX NPUHATHSA, CyOBeK-
TOB, OTBETCTBEHHBIX 3a X pean3anuio®.

O6s3arenpHas pa3paboTKa TEKYIIMX U IIePCIIEKTUBHBIX IVIAHOB IIPAaBOTBOPYeE-
CKOIJI JIeATe/IbHOCTY BKYIIe C MX 00s3aTe/IbHbIM ONYOIVKOBaHUEM JJIs BCeoOIIero
cBefleHMA (3a MCK/TI0UeHNeM IIAaHOB pa3pabOoTKY IOKYMEHTOB, COCTAaB/IAIOIVX TO-
CYHApCTBEHHYIO TallHY, 1 T.II.) IpUBJIeYeT OOJIbIIIe YIaCTHMKOB O0IIeCTBEHHBIX 00-
CY>K/IEHWII IPOEKTOB HOPMATUBHBIX IPABOBBIX aKTOB. OXXMIAETCS, YTO peam3anys
ITporpammel «ITudposas sxkoHOMuMKa Poccmitckoit Pepeparym»* 6yzmet ciocob6cTBO-
BaTh IIPEOJOTIEHNIO «IVI(PPOBOTO HEPABEHCTBA», Pa3BUTUIO OOIIECTBEHHBIX 00CYX-
JieHWit 1 60J1ee YeTKOMY 3aKPEeIUIEHNIO UX Pe3y/IbTaToOB 1 BO3MOXKHOCTH O0LIIeCTBEH-
HOCTY KOHTPO/IMPOBATh M3MeHEHMe COflep>KaHMA IIPOEKTUPYEMOTO aKTa.

B coBepieHcTBOBaHNM TPABOTBOPYECKON AEATETBHOCTI BXHYIO PO/Ib UIpa-
€T MOHUTOPVHI I'PAXJAHCKVX IPAaBOTBOPYECKMX VHUIVIATUB, BHEAPSAEMBIl B IIO-
C7lefiHee BpeMsA BO MHOIMX CTpaHax, Bkmodas Poccuto. Tak, Ha caiite «Poccuiickas
obL1ecTBeHHAsA VHMIMATYBAa»Y pa3MeltieHo yxe 0Kono 12.000 o01iecTBeHHBIX MHU-
IMaTVB. DTO CPEICTBO «M3MEPEHNA» BOCHPYATIIS OOIIECTBOM JIEVICTBYIOIIETO 3aKO0-
HOJIaTe/IbCTBA M BBIAB/IEHN 0O'beKTUBHBIX IIOTPEOHOCTEN! B €r0 0OHOB/IEHNM TpebyeT
Jla/IbHETIIIIero aHam3a 1 pa3BUTHAY. B cBA3M ¢ 9T1M 1o/1araem, 4To pa3paboTaHHbII
B pe3y/IbTaTe IOfIepXKaHHON OOLIeCTBEHHON MHVIIMATUBBI IIPOEKT HOPMATUBHOTO

4 Cm.: HayuHble KOHIIEIIIMY Pa3BUTHA POCCUIICKOTO 3aKOHOZaTeNnbCcTBa / oTB. pen. T.51. Xabpuesa,
10.A. Tuxomupos. M.: IOpucnpynenums, 2015. C. 75-86.

“ O¢unmanpbHpll MHTEpHET-NOpTaA MpaBoBoit MHGopMaryu [InekrponHsit pecypc]: // URL:
http://www.pravo.gov.ru (gara obpamenus: 30.06.2014)

* Cwm.: [IpaBoBble Mozienu 1 peanbHOCTDb / 0TB. pep. J0.A. Tuxommpos u gp. M.: IHOPA-M, 2014.
C. 134-135.

 TIporpamma yTBep)KeHa pacropsbkeHneM IIpaButenspctsa ot 28.07.2017 Ne 1632-p [OnexTpoH-
Hblit pecypc]: // URL: http://www.pravo.gov.ru (zara o6pamenus: 03.08.17)

Y [Onextponnsli pecypc]: // URL: https://www.roi.ru (mara obpamenns: 07.11.18). Caitt yupex-
men Ykasom IIpesupenrta Poccuu ot 4.03.2013 Ne 183 «O paccMoTpeHun 061eCTBEHHBIX MHUI[MATHB,
HAIlpaB/IeHHbIX TpaxgaHamu Poccuiickoit Peepanyuy ¢ UCIOMb30BAHMEM MHTepHET-pecypca “Poc-
cuitckas obuiecTBeHHas MHuIMatuBa » // OduimanbHbIl MHTEPHET-IOPTAN IPaBOBOJ MHPOpMALUN
[9nexrponnsIit pecypc]: // URL: http://www.pravo.gov.ru (maTa o6pamenns: 04.03.2013)

% Cm.: Xabpuesa T.fI. CoBpeMeHHOe IPaBOTBOPYECTBO U 3a7auy opuadeckoit Hayku // JKypHan
poccuitckoro npasa. 2015. Ne 8. C. 10.
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IPaBOBOTO aKTa (JIF0OOTO YPOBHS, IFOOBIM CYOBEKTOM) JJO/DKEH B JIa/IbHENIIIIEM BbI-
HOCUTbCS Ha 00I1IeCTBEHHOE 00CY>KIeHNe, YTO TaKKe C/IeflyeT OTPasuTh B 3aKOHe (B
3aBMCUMOCTH OT BBIOPAHHOJ MOJIE/II ITPABOBOTO PEry/IMPOBAHYIA).

O61iecTBeHHOE 06CYXK/IeH) e TPOEKTOB HOPMATMBHBIX IIPABOBBIX AKTOB IO -
POOHO yperyImpoBaHO Ha pervoHaIbHOM YPOBHE, IIPMYeM ero OCHOBBI 3a4aCTYIO
3aJI0KeHbl B KOHCTUTYLMAX M yCTaBax CyObekToB denepanym®. bonee moppo6-
HOe pery1mpoBaHye BO MHOTMX CyOBEeKTaX 3aKpeIUIeHO Ha YPOBHE 3aKOHA COOT-
BETCTBYIOIETO CYO'beKTa. 3a4acTyIo IpefycMaTpuBaeTrcs 6oyee mmpokxas cdepa
001IIeCTBEHHOTO OOCYXK/IeH)s, B TOM YNC/IEe B OTHOLIEHUM IIPOEKTOB 3aKOHOB
CyOBEKTOB, NPOEKTOB ITOI3aKOHHBIX HOPMATMBHBIX IIPABOBBIX AKTOB BBICIINX
OPraHOB BJIACTY CYO'bEKTA, OPraHOB MCIIOJTHUTE/IbHON BIacTy cyobekTa™. Berpe-
YaeTCsl M OTpaHMYeHHas cpepa OOIIeCTBEHHOIO 0OCYX/IeHUsA — B OTHOLICHUMN
3aKOHOIIPOEKTOB CyOBeKTa’!, IPOEKTOB B 0OTACT COLIMATbHO-9KOHOMIYECKOTO
pasBUTHA, IpaB U CBOOOJ 4eloBeKa ¥ rpakpaHmHa™. IIpenycmarpuBarorcs uc-
K/TI04eH, KOIIa paccMaTpyBaeMas Ipolefypa He IPOBOANUTC™.

¥ Hanpumep, o ct. 78 Korcturyuum Pecrry6mku Tatapcran ot 6.11.1992 (CoBerckas Tarapus. 1992.
Ne 246-247), npoekTsl 3akoHOB Pecniy6rvku TarapcraH u Apyrue Haubosee BaKHbIe BOIIPOCHI TOCYAAp-
CTBeHHOII Xxu3HM Pecrry6/miku pentenneM [ocynapcTBEHHOTO COBETa MOTYT ObITb BLIHECEHBI Ha HAPOJHOE
o6¢cyxpenne Pecrry6muxu. Ilo ct. 20 YeraBa Bonoropckoit o6mactu ot 18.10. 2001 Ne 716-O3 (KpacHbtit
Cesep. 2001. Ne 202-203), IpOEKTHI 3aKOHOB 06/1aCTH, IIPOEKTH HOPMATHBHbIX [IPABOBbIX aKTOB IyOepHa-
TOpa U MPaBUTENIbCTBA OO/IACTH, 3aTPATMBAIOIIIe OCHOBHBIC HAIIPABJIeHNs TOCY[APCTBEHHOI MOIMTUKA
obmacty B cepe COLMANTbHO-IKOHOMIIECKOTO Pa3BUTH, TIPaBa M CBOOOMIBI Ye/IOBEKA Y TPAK/JAHNHA, BbI-
HOCATCA Ha 00IeCTBEHHOE 00CY K IeHNe B CTyJasaX I IOPAJIKe, YCTAHOBIEHHBIX 3aKOHOM 00/IaCTI.

* Hanpumep, no 3axkony Pecrry6mukn Komm ot 24.06.2014 Ne 81-P3 «O HEKOTODPBIX BOIIPOCaX,
CBA3AHHBIX C OOLIECTBEHHBIM OOCYXK[ieHVMEeM MIPOEKTOB HOPMATVBHBIX IIPABOBBIX aKTOB PecryOmmku
Komm» (cereBoe nsganue «IlepedeHb IPaBOBBIX AKTOB, IPMHATHIX OPraHaMIU FOCYAAPCTBEHHOI BIACTU
Pecrry6muku Komu, nnoit odunmanproit nudopmaryun» [Inekrponnsiit pecypc]: // URL: http://www.
law.rkomi.ru/ (mara o6pamenns: 24.06.2014) ob1iecTBeHHOE 00CY>KIeHUE OCYILIECTBIACTCSA B OTHOLIe-
HUM IIPOEKTOB 3aKOHOB Pecrry6muky KoMy, HOpMaTUBHBIX IIPaBOBBIX aKTOB [0CyIapcTBEHHOTO coBeTa
Peciy6nuku Komu, Tnasst Peciy6nuku Komu, IIpasutenncrBa Pecry6nukyu KoM, opraHoB B crucTeme
UCIONHUTeNbHON BaacTy Pecrry6muku Komu. CM. Taxoke: 3akoH ApXaHreIbckoit ob6mactu ot 29.10.2012
Ne 562-34-03 «O6 0611ecTBEHHOM 00CY>K/IeHIY IIPOEKTOB HOPMATMBHBIX [IPAaBOBBIX AKTOB ApXaHTeb-
cKoit obnmactu» // Bomua. 2012. Ne 43 (1378).

1 Cm.: 3axkoH Pecniy6nmmku Bamkoproctan ot 4.12. 2012 Ne 605-3 «O6 ob1iecTBeHHOM 06Cy>Xae-
HUM TIPOEKTOB 3aKOHOB Pecrry6rmuku Baumxoprocran» // OduiunanpHbll MHTEPHET-IOPTAN IPaBO-
Boit uHbopmanuy Pecnybnuku Bamkoproctan [dmexTponHsii pecypcl: // URL: http://www.npa.
bashkortostan.ru (mara o6pamenusi: 07.12.2012); 3akoH SImano-HeHelkoro aBTOHOMHOIO OKpyra OT
26 nexabps 2014 1. Ne 120-3A0 «O6 0611ecTBEHHOM 00CY>KIAeHMY IIPOEKTOB 3aKOHOB SIMano-HeHeriko-
IO aBTOHOMHOTO OKpyTa» // OduiianpHbIi MHTEPHET-CANT YCIIOMHNUTEIbHBIX OPIaHOB TOCYHAPCTBEH-
HOJI BTaCTY aBTOHOMHOTO OKpyTa [nekTponHslii pecypc]: // URL: http://mpaBurenbcrso.anao.pd (mara
obpaieHust: 26.12.2014)

52 Cm.: 3akoH Bomoropckoit o6mactu ot 30.01.2013 Ne 2980-O3 «O6 ob61iecTBeHHOM 00CYXK/ieHUM
IIPOEKTOB HOPMAaTMBHBIX IIPaBOBBIX aKTOB Bomoropckoit o6mactu» // Kpacusiit Cesep. 2013. Ne 18.

3 Kaxk mpaBujio, pedb MeT O 3aKOHOIPOEKTaX B OI0O/PKETHOII 1 HAJIOTOBOI cdepax, IPOeKTax HOp-
MAaTMBHDBIX IIPABOBbLIX aKTOB, COAEPIKAINX CBENECHNA, OTHECEHHDIE K FOCYJIapCTBeHHOﬁ[ TaI/uIHe, n CBene-
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Kak npaBuio, obuiecTBeHHOe 0OCY>KIeHUe MPOeKTa HOPMAaTHBHOIO IIPaBO-
BOTO aKTa CyObeKTa ocymecTnAeTcs B VHTepHeTe. OTHAKO OTEIbHBIE HOPMa-
TUBHBIE IIPAaBOBbIE AKTBI CYO'beKTOB pacCMaTpPUBAIOT 001IeCTBEHHOE 00CY X eHNe
KaK pOZOBOe MOHATUE U IMPeJyCMAaTPMBAIOT €ro pasinyHble (OPMBI, HAIIpUMep,
myO/1MM4HbIe, 00IIeCTBEHHbIE CTYLIAHNUA U IIP. DTO MOfIBEPraeTCs KPUTUKE B IOPH-
JNYECKOJL IUTepaType, MOCKONbKY IyO/INYHble CIYNIAHNSA ABJIAITCA CaMOCTOSA-
TENbHOJ KOHCY/IBTaTVBHON (POPMOIT HEITOCPeNCTBEHHOM ieMOKpaTum*. B kaue-
cTBe (OpMBI OOILIECTBEHHOTO OOCYX/IeHUA BBIJieACTCA TaKXKe OOIIeCTBEHHAs
9KCIEPTU3a, OJHAKO IOCTIeNHAA ABJACTCA GOPMOIL AeATENbHOCTY OOIIeCTBeH-
HBIX ITa/IaT, B TO BpeMs KaK KPyT YYaCTHUKOB OOIeCTBEHHOTO OOCYX/eHMs He
OTpaHIYeH.

BuiAB/IEHHBIE HEJOCTATKY CBA3BIBAIOTCA C OTCYTCTBYEM PAaMOYHOTO PeTy/Iy-
pOBaHMs OOIIECTBEHHOTO OOCYyX/ieHus Ha ¢elepanbHOM YpOBHe™, NpU 3TOM
npo6eMy He pemaeT 3aKOH 00 OCHOBaX OOIECTBEHHOTO KOHTPOJIA, Ie o0Ie-
CTBEHHOE 00CY>KJIeHIe TIOHMMAeTCs HeCKOIbKO B IHOM KJII0Ye, a IIPOeKThI HOp-
MAaTVBHBIX IIPaBOBBIX aKTOB OLIeHMBAIOTCS /IMIIb B TaKoil popMe 06111eCTBEHHOTO
KOHTPOJIA, KaK 00IIecTBeHHasA 9KCIepTu3a. BMecTe ¢ TeM «B BOIPOCaX perlaMeH-
TaLlMY IIPAaBOTBOPYECTBA 3aKOHO/ATEIbCTBO CyObekTOB Poccmitckoit Peneparyn
onepexxaeT QemepaabHOe»*®, ClIeOBATeNbHO, YIOMAHYThIVI PenepanbHbIll 3aKOH
06 0611eCTBEHHOM OOCYXX/IeHU! POEKTOB HOPMATVBHBIX IIPABOBBIX aKTOB MO-
XeT OBbITh pa3paboTaH Ha 6ase B TOM YNC/IE IOJIOKUTENTBHOTO PErMOHATIBHOTO
OIIBITA.

VccnenoBaHne mo3BonAeT CPOpMyINpOBaTh C/IEAYIONIVIE BHIBOBL:

9 PeKTNBHOCTD MHCTUTYTA OOLIECTBEHHOTO OOCY>XIEHMS IPOEKTOB HOP-
MAaTVBHBIX IIPAaBOBBIX aKTOB MOXKET OBITb JOCTUIHYTa TOIBKO IIOCPEACTBOM CO-
OJIIOfieHNS e[HCTBA TEPMIHOIOTUY, @ TAKOKe IIPOoLeAyp. B oTHomeHN) Bcex mpo-

HIUA KOH(i’)I/IHeHIU/IaJII)HOI‘O XapaKTepa, HAIIPABIEHHbIX Ha IIPUBEAEHNE HOPMATVMBHBIX IIPABOBBIX AKTOB
cybpexrta Poccuiickoit Pefepaninyt B COOTBETCTBIE C (efiepabHbIMI 3aKOHAMM 1 3aKOHAMI CYObeKTa,
0 TIPMOCTAHOB/IEHNN JefICTBYA HOPMAaTUBHOTIO IIPaBOBOTO aKTa.

* Cwm.: JTapuna H.B. O61ecTBeHHOE 06CYyX/eHIe IIPOEKTOB HOPMATMBHbIX IPABOBBIX aKTOB: KpaT-
KMl aHaJ/IU3 pery1npoBaHus Ha ypoBHe cyobekToB Poccuiickoit @epeparyn // TocynapcTBeHHas BIacTb
u MecTHOe camoynpasenne. 2016. Ne 1. C. 8-13. OgHako cefyeT y4uThIBaTh ¥ HO3UIMIO BepXoBHOrO
Cyna Poccun no ykasanHomy Bonpocy. Tak, B pemenyu ot 12.09.2012 no gemry Ne AKIIN12-1128 Bep-
xoBHbIT Cyx oTMeTnn pasHoobpasue popm obiiecTBeHHBIX 00CyxaeHmit: «OO6CyXKieHNe KaK CI1oco6
ydeTa OOILIECTBEHHOTO MHEHMA Peal3yeTcs, B TOM UMC/Ie IyTeM OCBELeHNUs B CPEfCTBAX MacCOBOI
nHdpopmanyy, pasmenieHns B cetu “VIHTepHeT” Ha OUIMANBHBIX CaiTaX, MPOBEEHNS OIPOCOB, ITy-
OMYHBIX CTYLIAHWIT VI MHBIX ITyOINYHBIX MEPONpUATIIL. MHOXXeCTBEHHOCTb GOPM NpOBefieHNs 06-
CYXXJeHWA IPEIo/IaraeT 1 pasanIHble IOPAJOK MPOBEEHNMA TAKOTO 0OCYKIEHNA 1 CIIOCOOBI yueTa ero
pesynbraToB» // CIIC Koncynprantllmoc.

55 Tam xe.

¢ Jlunuanckas M.A. O6uecTBeHHOE OOCYXKJIeHNUe 3aKOHOIPOEKTOB Kak popMma ydacTus rpax-
maH Poccuiickoit ®efepanuy B ypasneHnn fenaMu rocygapcrsa // IlpaBoBas monnTuka u mpaBoBas
Kkn3Hb. 2011. Ne 2. C. 17.
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€KTOB TaKMX aKTOB [JO/DKHA IIPOBOAUTHCS A€VICTBEHHAs IPOLEAypa, MMeHyeMas
001[eCTBEHHBIM 00CYX/IeH)eM IIPOeKTa HOPMAaTMBHOIO paBoBoro akra. Coot-
BETCTBYIOIVe HOPMbI MOTYT HallTV OTpa>keHue B 3aKOHe 06 OCHOBaX O0OIIeCTBEH-
HOTO KOHTpO7Ls, 160 B PenepanbHOM 3aKoHe 06 001IeCTBEHHOM 00CY>XAeHNN
IIPOEKTOB HOPMATMBHBIX IIPABOBBIX aKTOB, 60 B DefepabHOM 3aKOHE O HOP-
MaTMBHBIX IIPaBOBBIX aKTaX, n6o B OefiepanbHOM 3aKOHE O HOPMaTUBHBIX IIpa-
BOBBIX aKTax (0cHOBbI) 1 DefrepaIbHOM 3aKOHE 00 001eCTBEHHOM 00CY>KIeHNN
IIPOEKTOB HOPMATMBHBIX IIPaBOBBIX aKTOB (0ojee [leTalbHOE PerylInpoBaHue).
[Tocnenumit Mo>xeT OBITH pa3paboTaH Ha 6a3e B TOM YIC/Ie TOJIOKUTE/IBHOTO pe-
TMOHA/IBHOTO ombiTa. O61IeCTBEHHOE 00CYXK/IeHNe JOMKHO CTaTh 00s13aTe/IbHBIM
37IEeMEHTOM IIPAaBOTBOPYECTBA U IIPABOTBOPUYECKOTO IIPOLeCCa;

ClIeflyeT pacmpuThb chepy IpuMeHeHNsI IPOLeAyPhl 001eCTBEHHBIX 00CYXK-
JIeHMII ¥ KPYT VHULVIATOPOB IOCTIeHNX, IPU/ATh O0IeCTBEHHBIM 00CY>KACHNAM
00s13aTe/IbHBII XapaKTep B CIydae pa3pabOTKy NMpoeKTa ¢efeparbHOrO KOHCTH-
TYLIMOHHOTO 1 (eflepaIbHOTO 3aKOHa;

11e71eCO00pa3HO HOPMATMBHO YPerylIupoBaTh CTAaTyC BBICKa3aHHBIX B XOfe
00111eCTBEHHOTO 00CY>KIEHMsI 3aMeYaHMIl U TPeJIOKeHMII, 3alIPeTUTh BHECEHIe
KOpPEHHBIX MI3MEeHEHMIT B TEKCT HOPMATVBHOTO IIPaBOBOTO aKTa, IPOLIEJIIEro 06-
I[eCTBEHHOE 00CyX/ieHue, 6e3 JOIDKHOTO 000CHOBaHMS;

HeJ[OCTaTOYHAs IIOMY/ISIPHOCTD HPOLEAYP OOIIeCTBEHHOIO OOCYXXAeHMs
00BACHAETCS, B YACTHOCTH, CIEAYIOLIVIMM O0CTOATEIbCTBAMU: HELOCTATOYHBIM
YPOBHEM IIPaBOBOJI Ky/IbTYpPbl HaceleHMs, HU3KMM YPOBHEM IPaBOCO3HAHUS;
«unPOBBIM HEPABEHCTBOM» TPAXK/[aH; MHOTOYMCIEHHOCTHIO MPUHUMAEMBIX
HOPMAaTUBHBIX IIPAaBOBBIX aKTOB, KOTOPbIe He MOTYT O0/IaIaloT OffMHAKOBOI 00-
IIeCTBEHHOI 3HaYMMOCTBIO ¥ BBI3bIBATh OJVHAKOBBIN IYOIMYHBIN UHTEPEC; OT-
CYTCTBMEM LIMPOKO OCBEIAeMbIX IVIAHOB IIPABOTBOPUYECKOI fiesiTennbHOCTH. Cpe-
iV BAPMAHTOB pelleHNs YKa3aHHOI IIP06/IeMBl, CIOCOOCTBYIOIIUX IPUBIEYEHNUIO
00JIbIIIero YyCIa YYaCTHUKOB HPOLEAYP OOLeCTBEHHBIX 00CYXAEHWI, CIIeyIo-
1[ye: BhIHECeHNe Ha moprane regulation.gov.ru Hambosee 3HaYMMBIX IIPOEKTH-
pyeMbIX HOPMAaTVBHBIX IIPABOBBIX AKTOB B OT/e/bHBIE PyOpUKY; 00s13aTe/IbHas
paspaboTKa TeKyIIMX ¥ IePCIeKTYBHBIX II/TAHOB IIPAaBOTBOPYECKOI AesATEeNbHO-
CTU HapsAy C UX 0053aTe/IbHBIM OIyO/IMKOBaHMEM /IS BCeoOlero ceeHns (3a
VICK/TIOYEHMeM IIAHOB pa3paboTKy JOKYMEHTOB, COCTAB/ISIONINX TOCYAAPCTBEH-
HYIO TaiiHy, U T.IL); peamm3auus [Iporpammsr «[ludposas sxonommka Poccmit-
ckoit Qepepannm», B X0fie KOTOPOI NPEAIIONaraeTcsl ycTpaHeHue «IugpoBoro
HepaBeHCTBay;

paspaboTaHHBII B pe3y/bTare IOJePXKaHHO 00IeCTBEHHON MHIIIMATIBBI
[IPOEKT HOPMAaTMBHOTO MPAaBOBOTO aKTa NO/DKEH B JajbHEIeM BBIHOCUTHCS Ha
ob1iecTBeHHOE 00CY>KIeHMe, YTO TOXKE CTIeAyeT OTPA3UTh B 3aKOHE (B 3aBUCHMO-
CTU OT M30PaHHOI MOJe/V IIPABOBOTO PETYINPOBAHNA).
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Abstract

The institute of public discussion of legal act draft as a way of interaction between society
and state, a form of direct participation of citizens in public administration is important for
ensuring the effectiveness of law-making. High-profile public discussions that have taken
place recently, as well as the adoption of some normative legal acts without prior public
discussion, which caused a negative reaction from the public, scientific and business
community, demonstrate the need for further study of the institute of public discussion
of draft which contributes to establish a dialogue between civil society and state, to raise
the level of public level of confidence in public authorities and local self-government. The
purpose of article is the doctrinal justification of the ways to improving legal regulation of
public discussion on draft. Using formal legal, historical, systematic methods of research,
as well as the method of modeling, the authors come to the following conclusions and
proposals: on overcoming terminological uncertainty of the current legislative and
sublegislative regulation concerning public discussion and public expertise; on including
regulations on public discussion of the draft normative legal act in the Federal law, it is
more preferable — in the Federal law «On normative legal acts» and in the Federal law
«On public discussion of drafting» (more detailed special regulation) taking into account
the available positive experience of subordinate entities of federation; on expanding the
scope of application of public discussion and the circle of initiators of public discussion;
on establishing an obligatory character of public discussions of the draft of the Federal
Constitutional law and Federal law; about the inclusion of the most significant projects
of normative legal acts in special sections to the Internet portal «regulation.gov.ru» to
facilitate their searching; on the mandatory drafting of current and future plans of law-
making activity of the authorities alongside with their publication for public information
(except for plans of drafting of documents constituting a state secret, etc.), which,
among other measures will help to solve the problem of the insufficient popularity of
public discussion procedures. It is concluded that public discussion should become an
obligatory element of the law-making process.
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AHHOTAUMA

Mepexon Poccum B Havane 90-x rogos NpoLLsioro Beka K pbIHOYHbIM OTHOLLEHUSIM U COBpe-
MEHHbIM NPUHLUMNAM OpraHu3aummn nybanyHon BNacTu CyLLECTBEHHO U3MEHWN CoaepXxa-
HVEe roCyAapCTBEHHOrO MIAHMPOBAHMWS, HO He yrnpasgHun ero. [laxe B camble KPU3UCHbIE
1990-1993 roapl npouecc coumanbHO-3KOHOMUYECKOrO NIaHMPOBaHMSA Ha ypoBHe lMNpasu-
TenbcTBa Poccuiickoi Pepepaunn passusancs 6osiee 4eM MHTEHCUBHO. 3a 3Ty rogpl 66110
npuHaTo 6onee 100 rocyaapCTBEHHbIX NPOrpaMM passiMyHoro poaa. HaumHas ¢ npuHaTus
M BCTYMJIEHUS B CUJIY HbiHe AelicTBytowero BiogxeTHoro kogekca Poccuiickon denepa-
LM, OCHOBHOW akLIEHT B 3TOM BoMnpoce 6bi1 caenaH Ha pedopMmnpoBaHnn 6I0AXETHON Cr-
cTemMbl. Ee OCHOBHbBIM HanpaBfieHNEM CTaslo BHEAPEHME NMPOrpaMMHO-L,ENIEBOro noaxoaa,
npegnonaralLlero nHTerpaumio GUHaAHCOBOrO U COLMANbHO-3KOHOMNYECKOrO MIaHupo-
BaHWs, obecrnevyeHne eguHCTBA LienienonaraHns Ha ero KpaTko-, cpeaHe- 1 4OAroCPOYHOM
ypoBHsix. PedopmumposaHme 6ioaxeTHon cncteMbl Poccum ocyecTBiasieTcs Ha Tpex ypoB-
HSIX: dpedepasibHOM, PeErMoHanbHOM M MeCcTHOM. OCOBEHHOCTLIO BTOPOro SIBASIETCS TO, YTO
B 1990-x rogax cpopmMupoBasics NpaBoBoO GeHOMEH CIOXHOYCTPOEHHOro cybbekTa dpene-
pauun, Tpebyowmin ocoboro Nnoaxoaa Kk BOMNPOCaM OpraHn3aumm 1 OCyLLLeCTBNeHUs 61oa-
XETHOro niaHMpoBaHus. B nepeoe gecaTtuneTne Tekyllero Beka Obina npennpuHsaTa no-
nbiTka NPeoaoNeTb AaHHYO NPobaemMy NOCPELCTBOM YKPYNHeHUs cybbekToB denepaumn,
OCYLLECTBsSBLUEECS NMyTeM NpucoeanHeHnst aBTOHOMHBIX OKPYroB K KpasiM 1 o6nacTsm, B
COCTaB KOTOPbIX OHU Bxoaunu. OgHako B CUy psiga NpUYMH 3TOr0 He cAaenanu B OTHoLle-
HUM TIOMEHCKOM 06n1acTn, BXOASALWMX B €e coCTaB XaHTbl-MaHCUIICKOro aBTOHOMHOIO OKpPY-
ra — Orpbl 1 AMano-HeHeukoro aBTOHOMHOIO OKpyra, a Takxe ApxaHrenbCkon 06nacTm u
BXOASILLLEro B €€ COCTaB HeHeukoro asBTOHOMHOIo okpyra. Hayano ¢opMnpoBaHus yHKasb-
HOro NMPaBOBOr0 MexXaHM3Ma B3aMOOENCTBUS yKa3aHHbIX PerMoHoB B B104XeTHOI chepe
oTHocuTes K 1990-m rogam. Ero Hay4HOE OCMbICNEHME TEM LLIEHHEE, YTO MMEHHO OH 40 Ha-
CTOSILLLEro BPEMEHM B CYLLLECTBEHHOW cTeneHun obecneynBaeT CTabuiibHOCTb POCCUIACKOMN
3KOHOMWKM 1 BIOAXKETHOMN CUCTEMBI.
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KnoueBblie cnosa

6looXeTHOe 3aKoHOOATEeNIbCTBO, OIOOXET, CIOXHOYCTPOEHHbIN CyObekT, NPorpaMMHO-LEe-
neBol noaxon, 6roaxeTHas cdepa, KoHuenuus pedopmmpoBaHms B6i0aXeTHOro npoLiecca,
6toakeTHas cuctema, 610aKeTHOe YCTPOMCTBO.

Bubnunorpagunyeckoe onmncaHme: EmenbsiHos A.C. PedopmmpoBaHme 610aXeTHOM CUCTEMBI
Poccuiickoin depepaumm 1 ero 0CO6EeHHOCTU B CIIOXHOYCTPOEHHbIX cyGbekTax: dpopmu-
poBaHMe HOPMAaTUBHO-MPaBOBOW OCHOBbLI // NpaBo. XXypHan Bbicwen LWKOsbl SKOHOMUKU.
2018. N2 4. C. 93-111.

JEL: K 34; YOK: 341 DOI: 10.17323/2072-8166.2018.4.93. 111

CraHOBJIEHME COBPEMEHHOI POCCUIICKOV OIOKETHOM CHUCTEMbI Hepas3pbIB-
HO CBA3aHO C II€PEXOMIOM OT IIAHOBOJ MOZEIN XO3AMCTBOBAHMUA K PBIHOYHON
skoHoMuKe. CyTb IlepBoil Hanbojee TOUHO ObUIa BbIpaXKeHa B mociefHelt Kon-
ctutyuyu CCCP 1977 ropa: «9xonomuka CCCP cocraBseT e[MHbIN HAPOJHO-
XO3SIJICTBEHHBIII KOMIUIEKC, OXBATBIBAIOLINIT BCe 3BEHbSI OOIECTBEHHOTO MPO-
M3BOJICTBA, paclipefe/ieHysi 1 0OMeHa Ha TEPPUTOPUM CTPaHBI ... PYKOBOZCTBO
9KOHOMMKOJ OCYILECTB/IAETCA Ha OCHOBE IOCY[JapCTBEHHBIX IITTAHOB SKOHOMMU-
YeCKOTO U COLMA/TIbHOTO Pa3BUTHA, C YI€TOM OTPAC/IEBOr0 U TEPPUTOPUAIBHOTO
NIPVMHIUIIOB, IPY COYETAHNUY LIEHTPAIN30BAHHOTO YIIPABIEHNA C XO3AICTBEHHON
CaMOCTOSATe/IbHOCTBIO ¥ MHUIMATUBO NPERIPUATUIL, OOBEANHEHUN U APYTUX
opraHmsauuit. I[Ipy 3ToM aKTMBHO MCIIONIb3YIOTCA XO3AICTBEHHDIN pacyeT, Ipu-
ObUIb, Ce6€CTOMMOCTD, APYTUe SKOHOMIUYECKIe phl4ary 1 cTuMyb» (cT. 16). Ta-
KOJI TIOAXOf], C OJfHOJ CTOPOHBI, 0OecrednBas eAMHCTBO BceX (GOpM U ypOBHeit
TOCYHAapCTBEHHOTO IUIAHMPOBAHMs, [TTABHBIM 00pa3oM B YacTH Iie/lellolaraHus,
C ApYToil — IpefIonaraa pasMeXxeBanye GMHAHCOBOTO U COLMATbHO-9KOHOMM-
YeCKOro IVIAaHUPOBaHKA. [lepBoe 0CylecTBIANIOCh Ha KPAaTKOCPOYHBII Iepuoj, B
paMKax rocyapCcTBEeHHOTO 61o/pKeTa GMHAHCOBBIMMU OpraHaMu. Bropoe Haxomu-
noch B kommnerteHuy locrmana CCCP u 6bU10 pacCYMTaHO Ha CpefiHe- U LOJTOo-
CPOYHYIO IIEPCIEKTHUBY.

B 1990-x rogax cutyaums KapguMHaabHO M3MeHMIAch. Poccuiickas sKkoHOMI-
Ka IepecTaja CYUTATbCA €NMHBIM HapOJHOXO3ANCTBEHHBIM KoMIUlekcoM. Ha
CMEHY TAaKOMY KOMIITIEKCY, CYIIECTBOBABIIEMY B COBETCKUII I€PUOJ, IIPUILIET
YK/IaJi, Ipe/Io/IaraBIlNii MHOX€CTBEHHOCTb CAMOCTOATENbHBIX X03AMCTBYIOLINX
CyO'beKTOB C COOCTBEHHBIM Iie/lelioNiaranyeM. locygapcTBeHHOe ITaHMPOBaHue
TaK)XXe IpeTepIe/io 3HAYNTENbHYIO le30praHu3alyio, Kotopas Obu1a o0ycioBe-
Ha TeM, 4To (1) 1cyesna cBA3b, 0becIednBaBIlas eANHCTBO Lie/IeNI0/IaTaHNs IpK
OI0/PKeTHOM IIAaHMPOBAaHMM (VIHAHCOBBIMM OpPTaHAMM ¥ COLMATbHO-9KOHOMM-
4ecKyM IUTaHupoBaHuy [ocrmaHoM, a Takke (2) yCTaHOBU/IACH JVICIIPOIOPIIVS B
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IIPaBOBOM peXJMe YKa3aHHBIX BU/IOB TOCY/JapCTBEHHOTrO IJIaHMpOoBaHusA. brof-
YKETHOe I/TAaHMPOBaHe OCYIIeCTB/LIOCh B 3aKOHOfaTeNnbHoM popme (penepans-
HOTO 3aKOHa /1 (pefiepaIbHOrO OIO/PKeTa, 3aKOHOB CYyOBEKTOB (efepaym Ayt
perroHaIbHBIX OIOKETOB, AKTOB IIPECTABUTEIHHBIX OPraHOB MECTHOTO CaMO-
yIIpaBJIeHNs /11 MYHUIITQTbHBIX OI0Z>KETOB), B TO BpeMs KaK COIMaIbHO-9KO-
HOMIYeCKOe IJITAHMPOBaHMe OCTANIOCh UCKIIOUUTENbHO B cdepe KOMIETeHIINN
VICTIOTTHUTEIbHBIX OPTaHOB TOCYJApCTBEHHON BIACTU U MCIIOTHUTEIbHO-PACIIO-
PAOUTENbHBIX OPTAaHOB MECTHOTO CaMOYIIPAB/IEHN .

Heo6xoauMo MOgYepKHYTh, YTO IUVIAHOBOCTb He SIBJIAETCS OTIVYUTENbHOI
4epTOol MOJIe/IN X03ACTBa, KoTopasA cyuectBoBana B CCCP. OHa coBMecTnMa u
C PbIHOYHOJ 9KOHOMMKOJ (MHBIMM C/IOBaMy, C KanuTamu3MoM). COBpeMeHHBII
KaIMTaIU3M IePeXXII CYLIHOCTHYIO TPaHCPOPMALIMIO, OTKAa3aBIINCh OT aHAPXUMN
IIPOM3BOJCTBA U BIACTY CTUXUU B CTIIE PPAHI[Yy3CKOTO MbIcnTeNA B. [ypHa, He-
KorZla mpoBo3rmacusuiero: «Laissez faire, laissez passer». CTOpPOHHUKY IIaHOBO-
CTU B KaIIUTAIMCTNYECKOM XO3AMCTBE UCXOAAT U3 TOTO, YTO IOHATHE IJITAHUPO-
BaHNsI OXBAThIBAeT /I000€ CO3HATENbHOE HAIPaBJIeHNe YeTOBEYEeCKOl IHEPTUM
I/ JOCTVDKEHMs pasyMHOI 1emn'. I/ HUX 9TO — eCTeCTBEHHOEe CBOVICTBO Ue-
JIOBEYECKOTO IOBEIeHN A, KOTOpOe IIpNCYyIIle M000My TUIly Xo3siicTsa. [Ipotuso-
[IOCTaB/IeHNEe TUTAHMPOBAHMS 0eCIITAHOBOCTHU SIB/ISIETCS OeCCMBICIEHHBIM. Pas-
JIYHbIE SKOHOMIYECKNE CUCTEMbI OTIMYAIOTCA APYT OT ApPyTra He HaJIn4MeM UIn
OTCYTCTBMEM IIAHOBOCTY B SKOHOMMIYECKOJI HEATENbHOCTH, a 3ajadyaMi, 00b-
€MOM, TeXHVKOJI ¥ OpTaHy3aIyeil IVNIAHNPOBaHA, ero GopMaMu U YpOBHEM, Ha
KOTOPOM OHO ocyulecTsiAerca. Hopsexckuit uccnegosarens B. Keitnbxay nog-
YepKUBaJI, YTO He CYIIEeCTBYeT ¥ HUKOIZA He CYILIeCTBOBAIO OeCI/ITaHOBOTO XO-
3siicTBa. Kaxkzoe X035iICTBO IpeAonaraeT Haauyme HeKoero IjiaHa’.

CnoxuBmrascs B 1990-X rogax HecOITTaCOBaHHOCTb (PMHAHCOBOTO (OIOmKeT-
HOTO) 1 COIIMATbHO-9KOHOMIUYECKOTO IIAHNPOBaHMs OblIa 00YC/IOB/IEHA 1Ie/IbIM
psnoM GaKTOpOB, Cpeay KOTOPBIX Harbo/mee 3HAYMMbIM BBICTYIIaeT pas3pbiB 00-
11eCOI03HBIX KOOTIEPALIIOHHDIX CBs3eil. He MeHbIee 3HaYeHNE IMeeT HeCOOTBET-
CTBJ€ COBETCKOTO 3aKOHOZIATeNbCTBA TPAHCHOPMIUPOBABIINMCS 001IeCTBEHHBIM
OTHOILIEHMSM. B cBOI0 o4epeynp, HeraTMBHbBIE SIBJIE€HUA B 00/1acTy PUHAHCOBOTO
(610>KeTHOTO) M COLMATbHO-9KOHOMIYECKOTO I/TAHUPOBAHUS ObUIN B HAMEHb-
11eii CTeTIIeH) pe3y/IbTaTOM BHEPEHM I PHIHOUHBIX MEXaHM3MOB X035/ ICTBOBAHMA.
B aT0 Bpemsa poccuiickas SKOHOMMKA HY>K/Ia/1ach B IPEOJOTIEHNY BCETO KOMILIEK-
ca TOCIeNCTBUI IPOU3OIIE/IIeT0 M3MeHeH!sT O0IIeCTBEHHON XU3HM. B memsx
yCTpaHeHNs YKa3aHHBIX BBl U3bIHOB B OPTaHMU3ALMU TOCYAAPCTBEHHOrO II/Ia-
HMPOBaHN y>Ke TOIJja Hayajnach MacuTabHas 0roxeTHas pedopma. [lepsbim ee

! Cm.: Lorwin L. Time for Planning. A Social Economic Theory and Program for Twentieth Century.
N.Y,, 1945. P. 12.

2 Cw.: Keilhau W. Principles of Private and Public Planning. London, 1951. P. 16.
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3TAIoOM CTajla KoguduKanys O0/KeTHOTO 3aKOHO/[aTe/IbCTBA, BBIPA3UBIIASACA B
IpUHATUU fAeVicTBymomero bromkerHoro xomekca Poccuiickoit @epepannn (na-
nee — BK P®). IIpu ero npuHsaTiM 6T peann3oBaH HOAXOJ, B COOTBETCTBUM C
KOTOPBIM OI0JPKEeTHOE 3aKOHOJIATe/IbCTBO PEry/IMpyeT JNIIb OTHOIICHVS MEXAY
PasIMYHBIMM TOCYJAPCTBEHHBIMU ¥ MYHMIMIIAJbHBIMM OpraHaMy, BO3HMKAIO-
mye B CBA3M ¢ (pOpMMpOBaHMEM U VICIIO/NHEHVeM OIOf[)KeTOB BCeX YpOBHeEN, He
3aTparuBasi HEIIOCPEICTBEHHO KaKMX-/MNO0 MpaB 1 0053aHHOCTEN OpraHu3ariuiit
U TP@XKJaH, T.e. OPUANYECKMX U PUINIECKUX JINLL .

CTpyKTypa HOBOTO OIO[XKETHOTO 3aKOHOJATE/NbCTBA CTajla B IIOJIHON Mepe
omnpepnenATbcs QefepaTUBHbIM yCTpoiicTBOM Poccuu u cylnecTBOBaHUEM B Helt
MECTHOTO caMoympapjeHys. Takum o6pa3oM, B €ro cocTaBe BBIEIAETCS TPU
ypoBHs: 1) denepanbHoe OI0/KeTHOE 3aKOHOJIATENIbCTBO; 2) OIOXKETHOE 3aKO-
HOJIaTe/IbCTBO CyObeKTa (emepanny; 3) MyHULIUITATbHbIE IIPABOBBIE AKTHI, pery-
nupylolye OKeTHbIe OTHOLIEHM. B mocieqHeM cydae 0 3aKOHOZIATe/NbCTBE
NIPUXOAUTCA TOBOPUTDH JIMIIb YC/IOBHO, IIOCKOIbKY Ha YPOBHE MECTHOTO CaMo-
yIIpaB/ieH!s 3aKOHOJaTe/lbHble aKThl He IMPMHUMAIOTCSA, pPeUleHNs IpefcTaBu-
Te/IbHbIX OPTaHOB MECTHOTO CaMOYIIPAB/I€HNs K UX YUCTY He OTHOcATCA. OfHaKO
3aKOHOZIaTe/b IOIYCTWI IIPYMEHEHNEe TePMIHA «3aKOHOMIaTe/IbCTBO» K MECTHO-
MY YPOBHIO He TOJIbKO IIPMMEHUTENTbHO K OI0/pKeTHON cdepe, HO U, HAIIpyUMep,
B Hanorosom kopiekce Poccun. Pacripesenenye 3aKOHOTBOPUYECKMX IIOTHOMOYMIL
B obmactu 6romketa Mexy Poccuiickoit Oepepanneit, ee cyObeKTaMu U MYHI-
LUIIaJbHBIMY 00Pa30BaHMAMMU YCTAHOBIEHO KOHCTUTYLMOHHBIMM HOpPMaMu,
HOpMaMMt OIOfIKeTHOTO 3aKOHOJIaTeTbCTBA, a TAKXKE VHBIX (efiepaTbHbIX 3aKOHOB
(nanpumep, PenepanbHOro 3akoHa oT 25.09.1997 Ne126-P3 «O ¢puHaHCOBBIX OC-
HOBaX MEeCTHOTO camoytpasyieHns B Poccuiickoit @emeparym»)*.

CrnenyeT MOAYEPKHYTb, YTO CYLIECTBYeT M MHOJ IMOAXOJ K BOIPOCY O Ha-
vaje OomxerHoN pedopmel. Tak, I.JI. Komarnu numet: «Havano 6romxeTHOM
pedopmbr B Poccuitckoit @epepanuy csizaHo ¢ mpeobpasoBannem Corwosa CCP
B Poccmiickyto @epepanyio. bromkeTHas pedopmMa He OCYIECTBIACTCA M3O0/N-
POBaHHO, a SABJISIETCA AAPOM Oonee MacITabHON PprHaHCOBOI pedOpMBbI, HENO-
CPe[CTBEHHO CBsI3aHa C a[MUHUCTPATUBHOI pedOopMoit, C BOEHHOIT pedopMoit 1
MHBIMU IIPe0bpa3oBaTebHBIMM ITpolieccamin»’. COramiasch B JaHHON HO3UIIMeEN
IO CYLECTBY — B YaCTV MHTETPUPOBAHHOCTY OI0/KeTHOIT pepopMBI B bosiee 1In-
POKUII IIpoljecc, B paMKax KOTOporo 1 6b11 ocyiectsiieH nepexoy ot CCCP k co-
BpeMmeHHoit Poccuiickoit @efepaniuy 1 OT IJIAHOBOI'O X035/ICTBOBAHMA K PbIHOY-

> Cwm.: TlocraTelinblil koMMeHTapuit k BromxeTHoMy kopiekcy Poccmitckoit ®emepannu / nop, pep,.
A.H. Kospipuna. M., 2002. C. 7.

* Cum.: Kosbipun A.H. BropxeTHOe 3aKOHO/IaTe/IbCTBO: HAYYHO-NIPAKTUYECKIIT KOMMEHTapuii CT. 2
BromxkeTHOrO Kofiekca Poccuiickoit @epepanuu // Pedopmsl u mpaso. 2007. Ne 1. C. 14.

> KomsaruH JI.J1. Poccuiickue 6ropxeTHbIe peopMbI: 13 ITpouuioro B 6yayiee // PedopMsl u paso.
2014. Ne 1. C. 57.
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HOJl 9KOHOMMKe, — He/lb3sl He 00paTUTh BHMMAHMA Ha TO, 4YTO (POpPMUPOBaHUE
OIOMKETHOIO 3aKOHOMATE/IbCTBA, AEeICTBOBABIIEro B Havyaae 1990-x romos, ObIIO0
BecbMa CHOHTaHHBIM. [lof/IMHHAsA KOHIleNTya/lbHass OCHOBAa peOpMUpPOBaHUA
OI0I>KETHO CHCTEMBI TIOSIB/IETCS TONIBKO TIpY paspaboTke mpoekTa BromkeTHO-
ro xogekca. I[Tpu aToM B peopMMpoBaHN OT€4eCTBEHHO OIOfKETHOII CYICTEMBI
C/IefyeT BBIJIE/INTD TPU 3TAIlA, MEX/[y KOTOPBIMY ¥ ObITIO pacIpefieNieHO pellieHe
OCHOBHBIX 3aga4: 1998-2001 rr.; 2004-2006 rr.; 2009-2012 T.

OcHoBHas 3ajJa4ya IEePBOTo 3TaIla COCTOSIA B CUCTEMATU3ALNNU OIOI>KETHOTO
3akoHopaTenbcTBa B popme kopmdukanmu. C He3HAYUTETbHBIMYU OTOBOPKaAMMU
OHa MOXKET CUUTAThCS PelIeHHON, ITOCKO/NbKY BIopKe THDIN KOJeKC ObII IPUHAT 1
BCTYIIMJI B CUITY, @ PETMOHAJIbHOE 3aKOHOJATENbCTBO ¥ MyHMIIMIIA/IbHbIE IIPABO-
Bbl€ aKTbI IIPUBEJEHbl B COOTBETCTBIE C HUM.

Cnenyromas safaya, pelleHue KOTOPOJ NPUXOAUTCA Ha IepBbIE JJeCATUIIE-
TUA TEKYILETO BeKa, COCTOUT B CTAHOBJIEHUM CHCTE€MbI IIPOrPAaMMHO-1I€/I€EBOrO
IUTAaHVPOBAHV Ha BCEX YPOBHAX MyOIMYHOI BIacTy U GOPMUPOBAHUY €€ HOP-
MaTMBHOIT 6aspl B KauecTBe CPEJCTBA, IO3BOJISIOIIETO OOECIeYnTh eJHCTBO
LieJIeNIONIaTaHM A, @ TAaK)Ke COITTACOBAaHHOCTb KPaTKO-, CPefiHe- U NOITOCPOYHOrO
waHuposaHuii. OfHAKO [0 HACTOAILETO BPEMEHM B IIOJIHOM Mepe IOTeHIMas
3TOJ CUCTEMBI pea30BaH He ObII, YTO IpPeX/e BCEro BBIPA3MIOCh B KpaiiHe
He3HAYMTETbHOI JI0e OIOf[KETHBIX peCypcoB CTPaHbl, MCIO/NIb3yeMBbIX C IIpUMe-
HeHleM IIPOrpaMMHO-1ie/IeBOro Merofa. Kpome Toro, mpaxkTuka BbIABUIA MHO-
YKECTBO IPAaBOBBIX Mpo6eM (KO/UM3nit ¥ MpoOeioB), BOSHUKAIOIINX Ha CTHIKe
KaTeropuit «IporpamMma — OIOf)KeT», B TOM YMC/Ie CBSI3aHHBIX C COIIACOBAHHO-
CTBIO IIPOIIECCOB COLMAIBHO-9KOHOMIUYECKOTO U OIOKETHOTO ITAHMPOBAHWIL;
¢ obecrevyeHyeM MOMHOTO (GUMHAHCMPOBAHNS OIO[KETHBIX IIPOrPaMM, BK/IIOYAs
copMHAHCHPOBaHMe U3 OIO/PKETOB PA3/IMYHBIX YPOBHEN, ¢ ayAnTOM 3P PeKTnB-
HOCTM peann3alnyy NporpamMm 1 T.IL.

Hanpasnenus 61oxeTHOI pedOpMBI 110 BHEAPEHNIO IPOrPAMMHO-1[€/IEBOTO
MeTofia OBIIM COITIACOBAHbI C MPOTPAMMHBIM JJOKYMEHTOM aJMUHICTPATUBHO
pedopmer (cm.: Konuenmus agmuuuctpatuBHoit pedopmbl B Poccuiickoit Pe-
mepauuu B 2006-2010 rogax m Ilman MeponpuATuil 1o MpoOBEJEeHNI0 aMIHN-
crparuBHOIt pedopmsl B Poccuiickoit @epfepauyn B 2006-2010 rogax, ogo6peH-
Hble pacniopsbxeHueM IlpaButenbcrBa Poccuiickoit @epepanum ot 25.10. 2005
Ne 1789-p). B Hux ykasaHo, 4TO B OpraHax MCIIO/JIHUTETbHOI BJIACTY IO/DKHBI
OBITh BHEJPEHDI IIPYHLMIIBI U NPOLEAYPHI YIIPABIEHMs, OPMEHTHPOBAHHOTO Ha
pesynbTar.

Ha BTOpOM 3Tame OCHOBHBIM HaIpaBjieHUEM OIOIKeTHON pedopMBbl Ipo-
BO3IVIALIIAJIOCh BHEJPEHNE B OIOMXKETHYIO AeATEebHOCTb OPraHOB OCYHApCTBa 1
MECTHOTO CaMOYIIpaB/IeH) A IPOrpaMMHO-1Ie/IeBOro nmoaxona. Ha sakonoparenn-
HOM yPOBHE 3TO COIPOBOXXJA/JIOCh IPUHATUEM U BCTyIuleHMeM B cuiny Depe-
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panbHOro 3akoHa 26.04.2007 Ne 63-@3 «O BHeceHMM U3MeHeHUIT B brofxeTHbIN
konekc Poccuiickoit Pemepauyy U MpUBEREHNN B COOTBETCTBIE C OIO>KETHBIM
3akoHoparenbCcTBOM Poccuiickoit @epfepanyy OTHENTbHBIX 3aKOHOJATE/NbHBIX aK-
toB Poccuiickoit @epeparyy». YKa3aHHBIM 3aKOHOM IIOMMMO COOCTBEHHO TPaHC-
bopmanyy 6I0KETHOTO Mpoliecca TaKKe ObUIM M3MEHEHBI: COCTAB OIO/KeTHBIX
nonHoMounit Qepepauny, ee CyObeKTOB ¥ MYHMIMIAIBHBIX 00pa3oBaHMII,
OromKeTHass KmaccuyKamys, COCTaB ¥ CofepKaHye IPUHIUIOB (defiepanbHO
OIO/PKETHOJ CHUCTEMBI, IOXOJIOB ¥ PAaCXONOB POCCUIICKOTO OIO[KeTa, VICTOYHM-
KOB (uHAHCUpPOBaHUA HedULNTA, YCTAHOBIEHbl OCOOEHHOCTY VICIIO/Nb30BAHMUA
HedTerasoBbIX JOX0OH0B ¢enepanbHOro 6romKeTa. YTo KacaeTcs HeloCpenCcTBeH-
HO IIPOrpaMMHO-1Ie/IeBOTO HMOAIXO/Ia B OIOKETHOI JeATEeTbHOCTI TOCYAapCTBa 1
MEeCTHOTO CaMOYTIpaBJIeHN s, TO IPefyCMaTpIUBaIOCh, B YACTHOCTI: 1) BHef[peHue
3/IEMEHTOB CPEIHECPOYHOr0 (PMHAHCOBOTO IVIAHMPOBAHUS B OIOKETHBIN MPO-
11ecC, BbIpas3MBIIleeCs] B YCTAaHOBJICHMN IIOHATUS «IUIAHOBBIN mepuon» (T.e. ABa
(GUHAHCOBBIX TOfIa, CIEAYIOMMX 33 TEKYIIMM (PMHAHCOBBIM TOLOM) U B He0OXO-
AVIMOCTY YYMTBIBATh Ile/IeBble IIPOrPaMMbl Pa3IMYHOIO YPOBHA B OIOIKETHOM
IUTAaHVPOBAHWM; 2) OIpefie/ieHNe MTOHATUII «PacXOHOe 00513aTeNbCTBO» U «OI0f-
XKeTHOe 0053aTeIbCTBO», KOTOPbIE JIET/IV B OCHOBY IOHATUITHO-KAaTerOpPUaIbHO-
O almapara IPOrpaMMHO-IIeNIeBOrO IIOfIX0/a, pealn3yeMoro B OTeYeCTBEHHOM
OI0/PKeTHOM 3aKOHOJJaTe/IbCTBe. BHeceHHble M3MeHeHus (efepambHOro 3aKOHO-
flaTe/IbcTBA OOYCIOBMIN TIPUBEfICHNE B COOTBETCTBUE C HUM 3aKOHOJATE/NbCTBA
cyObeKTOB defepanyyt ¥ MyHUIIMIIAIBHBIX IIPAaBOBBIX akToB. K mpumepy, B 3a-
KOHOJIaTe/IbCTBO TIOMEHCKOI 06/IacTu Takue M3MeHeHUs ObIIM BHECEHBI 3aKo-
HOM OT 26.09.2007 Ne25 «O BHeceHun usMeHeHni B 3akod ToMeHCKOI obmacTi
«O 6r0mKeTHOM Tporecce TrOMeHCKOM 06macT».

K coxxanenuto, 3akoHofjaTeIbHOE 0beceyeHye O10mKeTHOI pedopMbl Ha Iep-
BOM 3Talle He CO3/1a/I0 BCeX HeOOXOMMBIX yC/IOBUII (OPMUPOBAHMS COBPEMEH-
HOTO MeXaHM3Ma IIPOrPaMMHO-IIe/IeBOr0 TOCYIapCTBEHHOTO ¥ MYHUIUIIA/IBHOTO
OO/ KeTUpOBaHNs. YKa3aHHbIE BbIllle M3MeHEHNsI, BHECEHHbIE B OIO/DKeTHOE 3a-
KOHOJIaTe/IbCTBO Ha (efiepa/lbHOM, PerOHaIbBHOM 11 MECTHOM YPOBHSX, He II0-
3BOJIM/IM PEIINTh OCHOBHYIO 3a/1auy, IOCTABJIEHHYIO B paMKaX peopMMUpOBaHNA
OTe4eCTBEHHOI OIOJKETHOM CUCTeMbl — He ObUIM OOecIiedeHbl MHTEeTPalys
CpenHecpoYHOro (GMHAHCOBOrO IUTAHMPOBAHNSA B OIOJKETHBIV MPOLECC U y4eT
CTpaTerMyecKuX IUIAHOB B OIO[PKeTHON MesiTenbHOCTU. Pedopma daxTmyueckn
He 3aTPOHY/IA IIPAaBOBYI0 OCHOBY FOCYapCTBEHHOTO COIVAIbHO-9KOHOMIYECKO-
ro IJIAaHMPOBaHMs, GOPMUPOBAHNUA U peann3alyyl TOCYAAPCTBEHHBIX U MYHU-
[MIa/IbHBIX I[elIeBBIX MPOrpaMM. Tak, ee COCTAaBIS/I HOPMATUBHBIE TIPABOBBIE
aKTBI, IIPUHATBIE 10 BCTYIUIEHNS B CUTY BIOPKETHOTO KOJeKca B IepBOHAYAIb-
Hol1 pefakuym: @enepanbHblil 3aKoH oT 20.07.1995 Ne 115-D3 «O rocygapcTBeH-
HOM IPOTHO3MPOBAHMM U IPOTPaMMax COLMATbHO-IKOHOMUYECKOTO PasBUTHS
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Poccuiickoit @epepauym» u «[lopsagok paspaboTku u peanusanyum ¢enepanrbHbIX
L[e/IEBBIX IPOTPAMM M MEXXTOCYJAPCTBEHHBIX I1€/IEBbIX IPOIPaMM, B OCYILIECTBJIe-
HIM KOTOpPBIX y4acTByeT Poccuiickaa ®epepanusa» (yrB. [loctanosnennem Ipa-
BuTenbcTBa Poccum ot 26.06.1995Ne 594).

Peanusanusa Tperbero srama OIofKeTHON pedOpMBI Havamach C yTBEpXK/e-
HusA KoHLenmum [ONroCpoyHOro ColuanbHO-3KOHOMMYECKOro passutusa Poc-
curickort Penepanyu Ha nepuox no 2020 ropa (manee — Konuenmus). B coor-
BETCTBUU C pacnopspkeHneM IIpaBurenbcrBa Poccum ot 17.11. 2008 Ne 1663-p
neprog 2009-2012 rr. 6bUT IpM3HAH HEPBBIM STAIIOM €€ pealn3alniu. YKa3aHHOe
pacropsbKeHne IpefycMaTpUBAaET, 4TO NOKYMEHTDI, ONpefe/Ale AeCTBAA
[TpaBurenbcrBa Poccun Ha JOATOCpOYHYIO, CPESHECPOYHYIO ¥ KPAaTKOCPOYHYIO
NePCHEKTUBY, NOKHBI COfIePKaTh Y€TKYI0, KOMIUIEKCHYIO ¥ HEIIPOTMBOPEUYMBYIO
cucremy ueneil. Heobxonum ¢enepanbHblil 3aKOH, OIpefe/NAONnii IpoLeny-
PBI B3aMIMOJENICTBYA U IIOITHOMOYMA BCEX YPOBHEN TOCYLaPCTBEHHON BIACTU U
MECTHOTO CaMOYIIpaBJIeHNA 110 BBIPAOOTKe M peanmsanyuy Takux ueneil. Ilpex-
crout copMIpoBaTh CKBO3HYIO CUCTEMY TOKYMEHTOB JOITOCPOYHOTO 1 CpefiHe-
CPOYHOTO IIPOTPaMMHO-11e/IEBOTO YIIpaB/IeHN s, Ha KOTOPOIl 6yayT 6asupoBaTbes
IPUHATME PAcXORHBIX 00s3aTenbcTB Poccum u popMupoBanue deneparbHOTO
O10mXKeTa.

B nensax peanmusanyuy yKa3aHHBIX IIPOTPaMMHBIX IO/TOXKeHMIt 66T TpUHAT De-
IepanbHBI 3aKOH OT 28.06.2014 Ne 172-03 «O cTparern4ecKoM IJIaHUPOBAHUY
B Poccuiickoit @enepanny», KOTOPbIN HallpaB/IeH Ha IIPABOBOE 3aKpeIyIeHNe CU-
CTEMBI TOCY/JapCTBEHHOI'O CTPATErM4eCcKOro IUIAHMPOBAHMA, BKIIOYAIOLEN To-
CY/JapCTBEHHOE IPOTHO3MpPOBaHMeE, NPOTrPAMMHO-1IEIEBOE U TePPUTOPUATbHOE
ITAHMPOBaHMeE, 3 TAKXKe MOHUTOPUHT peann3alyuy JOKYMEHTOB TOCY/lapCTBEH-
HOTO CTPATErn4ecKoro IIaHNPOBAHMA.

OrtzenbHbIE 371EMEHTBI IPOIPAMMHO-1€/IEBOTO MOJIXO/la HALLIM 3aKpeIIeHne
takxe B PenepanbHoM 3aKoHe OT 5.04. 2013 Ne 44-D3 «O KOHTPaKTHOI CUCTe-
Me B cepe 3aKYIIOK TOBApPOB, paboT, YCIYT i 00ecredeH st TOCyAapCTBEHHBIX
U MYHUIUIIATbHBIX HYXA»». TaK, B COOTBETCTBUM CO CT. 13 3aKoHa, Ie/Ib OCy-
IIeCTB/IEHNA TAaKMX 3aKYIIOK COCTOMUT B peann3alys MepONpUATHIL, TIPelycMO-
TPEHHBIX (eflepaNbHBIMIU TOCYAAPCTBEHHBIMY IporpaMMaMi (B TOM uucrie ¢e-
IepanbHBIMI IieJIEBBIMI IIPOrPaMMaMU, MHBIMY JJOKYMEHTAMJ CTPaTerM4ecKoro
U IpOrpaMMHO-IIe/NIeBOTO INTaHupoBaHua Poccmitckoit ®epmepaunn), rocymap-
CTBEHHBIMU IIPOTpaMMaMM ee CyOBEKTOB (B TOM YMCIIe PETMOHAIbHBIMMA 1eJIeBbI-
MU IPOrPaMMaMM, HBIMI JOKYMEHTAaMU CTPATErN4eCKOro ¥ IporpaMMHO-Liesie-
BOT'O IVIAHMPOBAHNA CyO'beKTOB), MyHUIIMIIAIbHBIMM IIPOrPaMMaMIL.

YcnoBueM peanusanuy O101KeTHOI pedOpMBI B YaCTU BHEAPEHNUSA IPOrPaMM-
HO-11€/IEBOT0 ITOJX0/ja TAKXKe CTa/I0 BHECEHNE B [I€/ICTBYIOLEE 3aKOHO/IATE/IbCTBO
V3MEHEHMI, CBA3aHHBIX C COBEPIICHCTBOBAHMEM OPTaHM3aLMOHHO-IIPABOBBIX
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¢dbopM TOCYHapCTBEHHBIX ¥ MYHMIMIIQ/JIBHBIX OpTaHM3aIuil, HMpefycMaTpyBa-
IOLIVX BBIJIeJIEHNEe TPeX TUIIOB TOCYHAapPCTBEHHBIX (MYHMIIMIIAIBHBIX) YUpex/ie-
HUIT (Ka3eHHBIX, OIOJKETHBIX, ABTOHOMHBIX) B 3aBUCUMOCTM OT peajn3yeMbIX
umu pynkumit. Kpome TOro coBepiieHCTBOBaHMe OHIXKETHOTO Ipoliecca Ha
OCHOBEe IIPOrPaMMHO-IIeJIeBOTO ITOAXOA OOYC/IOBM/IO HOBBIV PsAZ VI3MEHEHMI
B (epepaIbHOM OIOKETHOM 3aKOHOJIAaTe/IbCTBE, KOTOPHIE, B IEPBYI0 O4Yepesb,
3aTPOHYIN OIOMKETHYI0 KIACCU(MKALNIO, TOCYAAPCTBEHHBIE ¥ MYHUIVIIA/Ib-
HBIe PAacXOfbl, CBA3aHHbIE C 3aKYIIKaMI TOBAapOB, paboT M yCIyr s obecriede-
HUS TOCY/JapPCTBEHHBIX ¥ MYHUIUITATBHBIX HYX/]], MEKOIO)KEeTHbIe OTHOLIEHN,
BHEIIIHNE 3a/IMCTBOBaHNA CYO'beKTOB eeparyn. Kpome toro, Ob1a onpepeneHa
0I0/>KeTHO-IIpaBOBasi OCHOBA (GOPMIPOBAHMS U peai3aliyl TOCYAapCTBEHHBIX
nporpaMM Poccun u ee cyObeKTOB, @ TaK)Ke MYHMIIMIIATBHBIX IIPOTPAMM.

BMecTe ¢ TeM cOBepIlIeHCTBOBaHME OTEYECTBEHHOTO OIOJPKETHOTO IIpoljecca
Ha OCHOBE€ BHEJIPEHM S IPOrPAMMHO-1I€/IEBOTO MOJAXO0/ja HE MOXKET CUMTAThCA 3a-
BepureHHBIM. O6 9TOM 6e3yC/IOBHO CBUAETENbCTBOBANIO BromKeTHOE MmocnaHue
[Tpesunenta Poccuiickoit @epepanun «O OomkeTHoi monutrke B 2014-2016
IT.», B KOTOPOM OBI/IV TIOCTABJIEHBbI HOBBIE IIe/IV U 3a/la4yl B 9TOV cdepe, IIaBHAS
13 KOTOPBIX COCTOSI/Ia B OKOHYATE/IbHOM IIepeXofie Ha IPpOrpaMMHO-1Ie/IEBOI Me-
TOJ, OIOKETHOI JeTa/lIbHOCTU TOCYAApCTBAa M MECTHOTO camoympasienns. On-
HAaKO IPUMEHUTENbHO K 2016 rofy OBUI Clie/aH JaXke IIAT Ha3aj B 9TOM BOIIpOCe.
B cuny BHemHux o6crosTenscTs PenepanbHblil 3aKOH, YTBEepAMUBLINIT (efepanb-
HBIIT OI0JPKET Ha 3TOT TOfI, He MpeArosaraa IIJIAHOBOro Iepuofa. Bmecte ¢ Tem
yxe B 2017 ropy ImpaKkTMKa CpeHECPOYHOTO OIOXKETHOTO IITAHMPOBAaHMsA OblIa
BOCCTAHOBJICHA.

K macrosAmemy BpeMeHM NpPaKTUKa BHECEHMA CHCTEMATMYECKUX M3MEHEHMI
B OI0/PKETHOE 3aKOHOJATENbCTBO MOXKET CUMTAThCs ycrosBuleyics. OHM MOTyT
OBITh HE3HAUYMTETbHBIMM, @ MOTYT IIPe[IONaraTh CYIIeCTBEHHYIO TpaHcdOp-
MalVi0 OT/e/IbHBIX HAIlpaB/IeHMII OIOKETHON [esATeNbHOCTY TOCYJapCTBa U
MECTHOTO CaMOYIIpaB/IeH):A. B nocnenHme rofpl K YNCIy TaKUX CIEAYET OTHECTU
V3MeHeHVs, BHeCeHHble (efiepa/bHBIMU 3aKOHaMM 0T 15.02.2016 Ne 23-03 n
30.11.2016 Ne 409-®3, mpeobpasoBaBilyie MEXaHU3MbI MEXXOIO/KETHBIX TPaHC-
bepTOoB 1 OKPHITHS OI0KeTHOTO HedUINTa, a TaKKe defjepanbHbIMU 3aKOHAMM
ot 3.07. 2016 Ne 344-03 u 345-D3, cymecTBeHHO TpaHCHOPMIUPOBABIINMIY CYO'b-
eKTHBII COCTaB OI0[KeTHOTO IIPOIIecca; B YaCTHOCTY, HonmHoMouns DefepanbHoit
CITy>kObI (PMHAHCOBO-0I0/KETHOTO Hafi30pa Oblin nepenanbl PeepasbHOMY Kas-
Ha4eliCTBY, @ K YMC/Ty YYaCTHUKOB OI0/PKeTHOTO IIpoIiecca HapsAy ¢ KpeUTHBIMU
OpraHM3aIVsIMY ObUIY OTHECEHBI K/IMPYHIOBbIE OPraHU3aLUN U JeTO3UTAPUIL.

VHTepecHO, 4TO M3 NepBOHAYA/IBHON pefakuuy BIofKeTHOro Kofekca Ipo-
TOJ/DKAIOT [eiICTBOBATb TONBKO CT. 4 «BIofi>KeTHOe 3aKOHOAATe/IbCTBO U HOPMBbI
MEeXXYHapOHOTO IpaBay, CT. 37 «[IpuHumn gocroBepHOCTH O10M>KeTa» u CT. 307
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«BBenienne B felicTBue Hacrosuero Kopekca». BromkeTHBIN KOJEKC COREpP>KUT
3HAUUTENbHBI 00EM OTMEHEHHBIX ¥ BHOBb BBEJJEHHBIX CTATell, IMEeT CTIOXKHYIO
HYMepalMIo, YTO IIO3BOJIAET CTAaBUTD BOIIPOC HE O BHECEHUM OYePeJHbIX I3MeHe-
HUI B KOJIEKC, @ O €T0 V3/I0KEHUY B HOBOJI PeIaKIm®.

YcnemHoe 3aBepueHne pedopmyupoBaHusa O0mKeTHON cucTeMbl PO, mpen-
no71arawliee, B MepPBYI0 oYepe/ib, BHE[pEHMEe POrPaMMHO-1Ie7IeBOTO MOAXO0MA B
OI0/KeTHYIO [eATeTbHOCTb, BO3MOXKHO TO/NBKO NPV YC/IOBUM PeIleHMs Ha JJOK-
TPVHAIBHOM ¥ 3aKOHOZATETbHOM YPOBHSAX Clemymoomux 3agad: (1) paspaborka
IOPUIMYECKOTO MHCTPYMEHTapus peanyusaliy TaKOTo NMPMHINUIIA OTeYeCTBEH-
HOI OIODKETHOM cucTteMbl, Kak 3(G(eKTUBHOCTD MCIONb30BaHUs OOKEeTHBIX
CpencTB; (2) ycTaHOB/IEHVIE OIITMMA/ILHOV CTENIeHY IHTETPALMU CPEeHECPOTHOTO
IJIaHMPOBAaHMs B OIOIKETHBIN IIpoliecc; (3) ompeneneHne O0KeTHO-IIPaBOBOIT
IPUPOJIbI TPOTPAMMHO-1[€/IEBBIX aKTOB I PACXOIHBIX 00s13aTenbcTB. Kaxipiit 3
yKa3aHHBIX BOIIPOCOB TpeOyeT CaMOCTOATEIbHOTO VICC/IENOBAHVSA U CEPbe3HOM
Hay4qHOM iucKyccuu. QopMaT HacTOsAIIeN CTaThy He ITO3BOJISIET JaTh 000CHOBAH-
HOT'O OTBeTA Ha HUX, I09TOMY OTPaHMYMMCS 00IIMM 0630pOM HayIHBIX ITO3VLINII
B COOTBETCTBYIOIEI 00/1aCTV 3HAHUIL.

Jlo HacrosIIero BpeMeHM Kak B 00Iieil Teopuu Ipasa, Tak U B Teopun ¢u-
HAHCOBOTO U OIO[XKETHOTO IIpaBa He CYIIECTBYET €fMHOro MOAXOfa K MOHMMA-
HUIO IIPUHIIMATIA [IPaBa, B TOM YMC/Ie U B YaCTH NPUHIUIIOB OIO/)KETHOTO IIPaBa.
Tak, eme B 2001 roxgy 10.A. KpoxuHa mucana, 4Tto «... feVMHULINI TPVHIIAIIOB
IIpaBa MMeeTCsI OKOJIO COPOKa, YTO CO BCENl OYEBUIHOCTBIO CTABUT Iepef 0011eit
Teopueil BOIIPOC 0 HEOOXOAMMOCTU CUCTEMaTU3aLMM BCeX NMPU3HAKOB JJAaHHOTO
HoHATHA...»". Ha JaHHOe 00CTOATeNIbCTBO YKa3bIBa/IOCh U B fanbHeiimeM®. Ox-
HaKO NPMHIMIINAIbHO CUTYalusA He M3MEHWIACh U B HallM JHU. Bmecte ¢ Tem
HepeIeHHOCTb IPO6/IeMBI OHATHUSA U CYIIHOCTU 6a30BbIX IIPUHINIIOB IIPaBa, B
TOM 4ucie GUHAHCOBOTO U OIOI>KETHOTO, MOPOXKIAeT HEOIPENeIeHHOCTh B CO-
Iep>KaHMM BTOPUYHBIX €r0 NMPUHIMIIOB, B YaCTHOCTH, NMpUHIMNIA 3¢ (eKTUBHO-
CTM MCIOTb30BaHUs OIOMKETHBIX CPEACTB. B CBOI0 ovepenp, 3TO He MO3BOJISAET
HO/THOLIEHHO IIepeiiT K 3Tally pa3paboTKM IOPUANYECKOTO VHCTPYMEHTAapUs.
ITpusHaHMe Ha 3aKOHOJATETbHOM YPOBHE TOTO, YTO S3KOHOMMYECKAsA M OPraHM-
3allIOHHAA COCTABJ/IAKINNE MHCTPYMEHTApUsA peanu3aliyl paccMaTpUBaeMOro
MIPUHI[ATIA OCHOBAaHbl HA IPOrPAaMMHO-11€/IEBOM MOAXOAOM, aeT BO3MOXHOCTb
HEKOTOPBIM CIEeLMaNMNCTaM B 061acTu (pMHAHCOBOrO MpaBa CTABUTb BOIIPOC O
IIePeCMOTpPe CaMOIl €ro CYLHOCTY M BK/IIOUEHUM B €r0 COfiep>KaHue He TOIbKO

¢ Cm.: Aptioxun PE. Bompocs! pasBurus 61omkeTHoro npasa // Pedopmer n mpaso. 2012, Ne 3.
C. 15-16.

7 Kpoxuna 10.A. BromxeTHOoe ITpaBo 1 610KeTHBI defepammam. M., 2001. C. 29.

8 Cwm., Hamp.: CokonoBa J.JI. Cucrema npununnos ¢uHancosoro npasa // PuHaHCOBOE IpaBo.
2012. Ne 8. C. 7.
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HOHATUA 9P PeKTUBHOCTH, HO U IIOHATH pe3ynbTaTuBHOCTI. [IpusHaBas gomy-
CTMMOCTD TaKOTO ITOJIXO/a, B TO YK€ BPeMsI CUMTaeM BaXXHBIM OTMETUTD: BCAKAS
JUCKYCCHA O COfep>KaHMM TOTO VIV MHOTO IPMHIMIIA OT€YeCTBEHHOI OI0/KeT-
HOJI CYICTeMBI OTOfIBATAET pellleHle BOIIPOca O IOPUANYECKOM MHCTPYMEHTapUN
ero peanmsanyui. ITO ¢ TOUKN 3peHNs 3PPEeKTUBHOCTY PedOPMBI ABJIACTCA Ha-
Oosee 3HAYMMBIM.

B KOHTeKCTe HacTOAILIEro MCCIefOBaHNA HauOOMbIINII NHTEepeC MpefCcTaBIIA-
eT BOIIPOC 00 MHTErpanyy CpeHeCPOYHOrO U CTPATEIrNYeCKOro IIAHMPOBAHNIA
B OrofXKeTHOM mporecce. OHa MOXeT MMeTb Pa3IMYHYI0 CTENeHb B 3aBMCUMO-
CTM OT CYTH ITIOAXOZA ¥ IPAaBOBOTO CTATyca pacCMaTpyBaeMOro sBjeHuA. Bos-
MOYXHBI pasHble ee Mogenu. [IepBplil BapuaHT — OIOI>KeTHBII IIPOLeCC SBIACTCA
OpraHM3aLIOHHO-TIPaBOBOIl (POPMOIT ONIEePaTMBHOTO IUIAHWPOBAHMS, YIUTHIBA-
IolIell CpeflHeCPOYHbIe IIAHBI COIMATbHO-9KOHOMIYECKOTO PasBUTUA M CTpa-
Tern4yeckye IporpaMmsel. Bropas Mozenb BO3HMKAET, eCy ¥ KOrja Ha OI0IKeT-
HO-IIPOIIeCCYaIbHOM YPOBHE OCYIECTB/IETCS OIEepaTUBHOE U CpefHECPOYHOe
IUIAaHNpPOBaHNe, YUYUTHIBaOlIee CTpaTeTMyeckyie IpOrpaMMBl, IIpU 3TOM COXpa-
HAIOTCA MHBle (OPMBI CPETHECPOYHOTO I'OCYAAPCTBEHHOTO ¥ MYHUIUIIAIBHOTO
miaHnpoBaHysA. HakoHel, TpeTnit BapyaHT — OXOf[KETHBIN IIPOLIeCcC IPU3HAeTCA
eAVHCTBEHHOJ OpraHU3aIIOHHO-IIPABOBOI (POPMOII OILlepaTMBHOTO M CpefHe-
CPOYHOTO IVTAHMPOBAHNA, YIMUTBIBAIOIIEI CTpAaTerndecKye IPOrpaMMbl COLIMATb-
HO-5KOHOMIYECKOTO PasBUTIA TOCYAPCTBA ¥ MYHUIUITATbHBIX 00pa3oBaHMIL

IMepsoiit mogxop peannsospiBanct B CCCP u B Poccuiickont @epepanym 1o
Havana popMUpOBaHNUsA [EIICTBYIONIETO OII>KETHOTO 3aKOHOJATENbCTBA. TaK, B
COBETCKMII IIepMof, CyLIecTBOBal rocypapcrBenHbii 6omxer CCCP, koTopsIit
BK/IIOYa/I B CeOs TOCyapCTBEHHBbIE OIOJDKEThI COIO3HBIX PeCIyOINK, COIO3HBIN
(ueHTpanbHBIT) OIOMKET U OIKET COLMANbHOTO CTPAXOBaHMUA. JTa CUCTEMBI
VIMerIa ViepapXudeckuii xapakTep u 6bu1a ctporo 6esmeduunrtHa. [Tocne pacnana
CCCP 6amaHc 610/KeTHOI CUCTeMBI ObUI paspylleH, ¥ ee IPUIIIOCh BOCCO3/a-
BaTb 3aHOBO y)Ke Ha yC/IOBUY 3HauuTenbHO Oonbiueit, yem B CCCP, camocTos-
TEJIbHOCTU KaXKIoro 6romxkera'®,

OtHOCuTenpHaA 3¢ PEKTUBHOCTD IPUMEHEHN JaHHON Moenyt B COBeTCKOM
Coro3e nopfepKuBanach MIaHOBO-PACIPeleTUTETbHBIM XapaKTePOM COBETCKOIA
9KOHOMMKH, IPU 3TOM KOOPAMHMpYIOIYy0 ponb ocymectsaan Tocman CCCP.

® Cm., Hanp.: Bepuwuno T.A. TIpyHIMII pe3yNbTaTMBHOCTU U 3(PQPEKTUBHOCTU MUCIONb30BAHUA
610/KeTHBIX CPECTB: IIpaBoBbIe pobnemsl peanusaryy // PunancoBoe mpaso. 2013. Ne 5. C. 21-28;
Marnenxo A.C. IIpaBoBoe perynmmpoBaHye IpOrpaMMHO-1Ie/IEBOIO METO/A OIOIXKETHOI AeATe/TbHOCTI:
muc. ... o.10.H. Omck, 2009. C. 15.

10 Cwm., Hamip.: Komsarus [I.J1. CucTeMa OpMHIMIIOB GI0/PKETHOTO IIpaBa: POCCUIICKOE 3aKOHO/ATe/b-
CTBO M1 Hay4HasA fokTpuHa // Pedpopmbl 1 mpaso. 2012. Ne 4. C. 19-31; On xe. BropxeTHOe 1paBo Poccyn:

GrofKeTHOE YCTPOIICTBO U OlofpKeTHas cucteMa // [TybmudaHo-ipaBoBble uccmenoBanyst. 2011, Ne 3-4.
C. 115-135.

102



A.C. EmenbsiHoB. PegopmmpoBaHune 6roaxeTHovi cuctemsl Poccuiickori @enepaumn... P. 93-111

OpHaKo MMeNNCh CYIeCTBeHHbBIE VI3 bAHDI, Ha KOTOPBIE ObIJIO YKa3aHO B COBMECT-
HoM noctaHoBneHny LIK KIICC n Cosera Munucrpos CCCP or 12 utona 1979
rofa Ne 695 «O6 ynydlueHny ITAHMPOBAHUA Y YCUIEHUU BO3JIEVICTBUA XO3il-
CTBEHHOTO MeXaHM3Ma Ha HOBbIIIeHNe 3¢ (PEeKTUBHOCTY IIPOMU3BOACTBA M Kade-
cTBa paboThI». [I/1 MX yCTpaHeHN s HOPMAaTUBHO Obl/Ia yCTAaHOB/IEHA 003aHHOCTD
MuHncTepcTBa GUMHAHCOB HAIPAB/IATH B [OCIIaH CBOJHbIE pacyeTs! (110 OCHOB-
HBIM [TOKa3aTe/siM) JOXOIOB 1 PacXofioB rocypapcrsenHoro 6iomxera CCCP Ha
nATwIeTVe (C pacupeyesieHueM 110 TofjaM).

Camo nosiB/ieHMe B OI0[)KETHOM 3aKOHOJIATe/IbCTBE IMTOHATHS «IJIAHOBBIN IIe-
pUoa» CBUIETENIBCTBYET 00 OTKase OT IE€PBOTO MOAXOAA B IOJIb3Y ABYX APYIUX
Mopenell. AHaIu3 JIeMICTBYIOIIEr0 3aKOHOAATe/NbCTBA M BHOCUMBIX IIpaBuTens-
crBoM Poccuu npoekToB denepanbHbIX 3aKOHOM He I03BOIsIeT 6e3YCIOBHO yT-
Bep)X/JaTh, Kakas MIMEHHO MOfie/lb 130paHa. BmMecTe ¢ TeM B Hay4yHOII TuTepaType
IIPUBOJATCS JOBOJBI B IO/Ib3Y TPETHETrO BApMAHTA, B TOM YMC/Ie O HEOOXOIMOCTI
YBeIMYeHNA IITAHOBOTO IEPUOAA IO YEThIPEX JIET, CAEHYIOUMX MOC/Ie TEKYIEro
bUHAHCOBOTO rOfia, T.e. M3MeHeHNe OIPKETHOTO IIAHNPOBAHMUS C TPEX/IETHETO
Ha IATWIeTHEe, YTO IO3BOINT 6€30rOBOPOYHO TOBOPUTH O €I0 CPeHECPOIHOM
xapakrepe'l.

Ecnu paccMOTpeHHBII BBIIIE BOIIPOC OCTAETCA OTKPBITHIM, TO ITOSIB/ICHME B (e-
IepaTbHOM OI0JPKeTHOM 3aKOHOJJaTe/IbCTBE MHCTUTYTA PACXOIHBIX 0053aTe/IbCTB
ABJIAETCS HEOOXOAVIMOJ IPAaBOBOJ INPEAINIOCHUIKOV BHEAPEHNUSA B OIOIKETHYIO
IeATENbHOCTDh IIPOrPaMMHO-1I€/IEBOTO MOAXOAA. VIMEHHO 3TO ompefensaeT Cyl-
HOCTb OI0/KeTHOV peOpMBI, B €€ paMKaXx IIPOMCXOAUT TpaHChopManys OromKe-
Ta KaK (MHAHCOBOTO IUIaHA U3 I0PUNYECKN JOMIHUPYIOLIeil pOPMBI OIIepaTHB-
HOTo (pMHAHCOBOTO IUIAHMPOBAHUA B IOJIMHHOE CPENCTBO, obecrednBarlee
pelreHye 3a/ja4 GMHAHCOBOTO 0OeCIedeHNs JONTOCPOYHBIX 0053aTeNbCTB IOCY-
[apCcTBa M MECTHOTO camoytipasienysi. Hauano sTomy npoieccy 65010 IOMTOXKEHO
cnoxusiericsa B 2002-2003 ropax npakTukoi Koncturyumonnoro cypga Poccun.
[TporpaMMHO-11e/IeBOII TIOAXOJ, B OIO/KETHOI IeATeIbHOCTI IpexaronaraeT gpop-
MUpOBaHMe TAaKOrO OPraHM3alVIOHHO-IPAaBOBOIO MeXaHM3Ma, KOTOPbI OymeT
obecre4nBaThb eHOBPEMEHHOCTD pealusaly CIeAyoIX YCIoBuit: 1) meneit,
T.€. IJITAHMPYEMbIX KOJIMYECTBEHHO 1/ M/ Ka4eCTBEHHO U3MEPVMBbIX Pe3Y/IbTaTOB;
2) meponpusATHit; 3) ucronHuTeneit; 4) GUHAHCOBBIX M MHBIX PeCypcoB; 5) cpo-
KOB JIOCTVDKEHMA LieNIeN, OCYLIECTBIEHNA MEPOIPUATHA, BbI/IEIEHNA PeCypPCOB;
6) KpUTepUM OLIEHKM Pe3y/IbTaTa, ero COOTBETCTBI YCTAHOBICHHBIM LIEJIAM.

B nHayuyHnol1 1urepaType pacnpoCTpaHEHHON ABNAETCA MO3ULMSA, B COOTBET-
CTBMM C KOTOPOJ NpMU3HAKaMI IIPOrPaMMHO-1]€/IEBOTO AKTa, OTPAXKAIOLVMMY €ro
010/>KeTHO-TIIPAaBOBYIO IIPUPOAY, ABJIAIOTCA: 1) Hamm4me B HEM CUCTEMBI d/IeMeH-
TOB IIPOrPaMMHO-1[eJIEBOTO MeTofa (1ie/y, MepONpUATISA, MICIOTHUTENN, PeCyp-

" Cm.: Matsenxko A.C. Yxas. cou. C. 36.
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CBI, CPOKI); 2) COOTBETCTBIE KPUTEPUSIM PACXOJHOTO 00513aTeIbCTBA, YCTAHOB/ICH-
HBIM (eepanbHbIM OIOJPKETHBIM 3aKOHOZaTenbcTBOM'?. IIpy atoM Heob6Xopumo
IpU3HaTb OOOCHOBAHHBIMM 3aMeYaHME, YTO «... 3aTPYAHUTETBHO OIPEfeUTDb
IOPUAVYECKYI0 IPUPOJY MPOrPaMMHO-1[eTIeBBIX aKTOB, HECMOTPS HAa TO, YTO OHU
VICXOIAT OT OPraHOB TOCY[APCTBEHHOJ B/IACTY M VIMEIOT KOHCTUTYLMOHHO M 3a-
KOHOJJaTe/IbHO YCTaHOB/IEHHYI0 popMy. OlLieHuBaTh UX IIPABOBYIO IPUPOJY TONIBKO
UCcXops U3 GOPMBI aKTa, KOTOPBIM OHY IPMHMMAIOTCA (YTBEP>KIAI0TCS), MAJIO IIpU-
emieMo. IOpranyeckoe 3HaYeHMEe TaKMX JOKYMEHTOB Yallle ObIBaeT BBIIE, YeM 9TO
BBITEKAeT U3 VICIIO/Ib3yeMONl I IpUjaHusl UM 0pULIMATBbHOTO XapakTepa GOpMbI
mpasa. K TakuM akTaM BIIOTHE JOITYCTMMO IIpYIMeHEeHMe IIOHATIA «MATKOe IIPaBo»,
KOTOpOe He SBJIACTCS IPUANIEeCKN 0053aTe/IbHBIM, 160 PV 9TOM €ro 3Ha4YeHMe B
00/BIION CTeneHY 00YC/IOB/IEHO aBTOPUTETOM CYOBEKTOB, VX IPUHIMAIOIINX. . . » 13,
[TpuBeneHHOE BbICKa3bIBaHIIE 11e1eCOO0OPA3HO OMIONTHUTD, YKa3aB, YTO IMEHHO 3a-
KOH (pemreHne) o OrofpkeTe IOCIe BKIIOUEHNU B HETO fie/laeT yKa3aHHbIE IUIAHbI
(mporpamMMmbl) IOpUANYECKN 00s13aTeNbHBIMU. TakM 00pa3oM, 9TO O3HAYaeT, YTO
IIPOrPaMMHO-I]eJIeBbIe aKThI M 3aKOH (peleHue) o OropKeTe Kak pMHaHCOBO-IIIa-
HOBBIJI aKT C/IelyeT pacCMaTpUBaTh B Ka4eCTBe C/IOXKHON IIPaBOBON KOHCTPYK-
Uy, Kotopas obecneyyBaeT TpaHCPOPMALMIO PACXOJHOTO 00s3aTeNnbCTBA B
O10/KeTHOE, TToIeXKalee 00513aTeIbHOMY VICIIONTHEHMIO.

Opnako obmias Mopenb, BBIIAAAIAA OOOCHOBAHHOI B IIEJIOM /IS OTede-
CTBEHHOJ OIOJPKETHON CUCTeMBI, TpebyeT psijja CIelManbHbIX yTouyHeHui. Tak,
pedopmMmpoBaHMe TaHHON CUCTEMBI OCYIIeCTB/IAeTCA Ha TpexX ypoBHAX: (1) de-
IepanbHOM, (2) pernonanbHOM 1 (3) MecTHOM. OCOOEHHOCTHIO BTOPOTO SIB/ISIETCS
TO, 4TO B 90-X rofiaX IIPOIIIOro BeKa cpopMMpOBaICs IPaBOBOI (eHOMEH CII0X-
HOYCTPOEHHOTO CcyObeKkTa pemepanyn’®, TpeOyomumii 0co60ro moaxoaa K BOIpo-
caM OpraHM3alVM ¥ OCYIeCTBIeHNsA OKeTHOrO IUIaHMpoBaHMsA. B mepBoe
fleCATUIETIE TEKYIero BeKa OblIa IpeIpUHATA MOIBITKA IIPEOJJO/IeTh JaHHYIO
po6eMy Npy IIOMOLIM YKPYIIHEHUs CYObeKTOB (efiepaliuy, OCyLieCTB/IsBIIe-
rOCs Iy TeM IIPUCOeVTHEeHV I aBTOHOMHBIX OKPYTOB K KpasiM ¥ 00/TacTsM, B COCTaB
KOTOpBIX OHM BXofumu. OfHAaKoO B CUTy psifia IIPUYUH STOTO He OBIIO C/IETIaHO B
oTHOIIEeHNY TIOMEHCKOT 06/1aCTH C BXOAAILIMMI B €e COCTaB XaHTbI-MaHCUIICKOM
aBTOHOMHBIM OKpyrom — lOrpoit u fImano-HeHenkuM aBTOHOMHBIM OKPYTOM, a
TaKXXe APXaHTe/lbCKO 00/MacTy ¢ BXOASIMM B ee cocTaB HeHelkuM aBTOHOM-
HBIM OKPYTOM.

12 Tam xe. C. 15.

13 Bracenko H.A. Kpusuc mpasa: mpo6meMsl 1 ITOFXO/bI K pelireHnio // XKypHast poccuiickoro mpasa.
2013. Ne 8. C. 51.

" Cm., Hanp.: Kynemos E. Oco6eHHOCTY pasrpaHMYeHMA IPEfMETOB BefleHUA ¥ IOTHOMOYMIA B
CTIO)KHOCOCTaBHBIX CyObekTax Penepauny // 3aKOHOAATEIbCTBO U sKOHOMMKaA. 2005. Ne 10. C. 87-93;
bpexues O.B. Opranmsanysa KOHCTUTYIVIOHHOTO IIPABOCYAMA B CIOKHOCOCTABHBIX Cy6bexTax Poccuii-
cxoit Pegepanny: TpodmeMsl 1 mepcrekTuBsl // Poccuiickas roctuuus. 2016. Ne 3. C. 44-47 u mp.

104



A.C. EmenbsiHoB. PegopmmpoBaHune 6roaxeTHovi cuctemsl Poccuiickori @enepaumn... P. 93-111

AcuMMeTpUYHOCTD ¢efiepaTMBHOrO ycTpoiicTBa Poccunm, koTopas BbIpaXka-
eTcsl B OOJIBIIIOM KO/IMYECTBE PA3HOCTATYCHBIX CyO'bEeKTOB, ABIAETCSA UCTOpMYe-
CKMM HacJIefiieM COBETCKOTO Iepuofia. B aToM kauecTBe ObIIN TPU3HAHBI OBIBILINE
aBTOHOMHBIE COBETCKJE COLMAIMCTIYECK/e PecITyOIVKy, BXOAVBIINE B COCTAB
PC®DCP, kpas, o6macTi, aBTOHOMHBIE 00/IaCTV ¥ aBTOHOMHBIE OKPYTa, a TaKXKe
ropogia corosHoro nogunHenus (Mocksa u Cankr-Iletep6ypr). Ilpu moproroske
npoekta Koncruryunnm 1993 roga ero pa3paboT4mKy MPOUTHOPUPOBAIN TO 00-
CTOATENIbCTBO, YTO OTAE/NIbHbIE aBTOHOMHBIE OKPYTa CaMI BXOAVIIN B COCTAB Kpa-
B ¥ 00/IaCTell, YTO U MOBJIEK/IO HOSAB/ICH)E YKa3aHHOTO IIPaBOBOTrO (heHOMEHa.

Ero cranosnenne u pasputue npoucxoguno B 1990-x rogax B paMKax Mpak-
Ky KoHctutynmonsnoro cyga Poccuu, HeogHOKpaTHO 00OpaliaBLIerocst K aTo-
My Bompocy'”. @PopMupysa CBOI NPaBOBYIO MO3MIMNIO, OH YKa3bIBaJl, YTO «... 3a-
KperieHHOe KoHCTUTYyIMel BXOXKjeHe aBTOHOMHOTO OKpyTa B Kpaii (06/macTb)
IpefIoaraeT 0coOyw rocygapcTBeHHO-IIPABOBYIO CBA3b MEXAY HMMU. B3anmo-
OTHOILIEHN aBTOHOMHOTO OKpYyTa U Kpas (06/1actu), B COCTaB KOTOPOTO OH BXO-
AT, OT/INYAIOTCS OT X OTHOLIEHMII € ipyrumu cybbexkramu Oepfepanyn. Bxoxpe-
HJIe aBTOHOMHOT'O OKpYyTa B Kpail (067acTh) 06s3bIBaeT 06a cyobekTa Pepepanym
CTPOUTb CBOM B3aMIMOOTHOILIEHMA C YY€TOM MCTOPUYECKM CIOKMBILIUXCA Ha MO-
MEHT IPUHATHUA JIeNICTBYIOILe KOHCTUTYLIMK 1 He TPOTUBOPEYalIX €11 TOCyAap-
CTBEHHO-IIPAaBOBbIX peanuil. OHO IpefIonaraeT ompefie/iecHHOe PacIpocTpaHe-
HJle Ha OCHOBE B3aMIMHOTO COIJIACKA U IOTOBOPEHHOCTEN IOPUCAMKIIUU OPIaHOB
TOCYZlapCTBEHHOI BlIacTy Kpas (06/1acTir) Ha TepPUTOPUIO aBTOHOMHOTO OKpPYTa.
Kpait (06macTp) 1 BXOAAIMMII B HETO AaBTOHOMHBIN OKPYT 00sI3aHBI B MHTEpecax
Hace/leHNA TOAfeP>KMBATh CIOKMBILIMECA TEPPUTOPUATbHBIE 3KOHOMMUYECKUE,
HONMUTHUYECKIE, COL[Ma/IbHbIE, STHIMYECKNE Y MHbIe OTHOIIEHNA IIOCPEICTBOM pas-
MMYHBIX GOPM B3aMMOJEVICTBYUA, BKIIOYasA IepepacipefiesieHue MpeMeToB Be-
IeHUA U TTOTHOMOYNIA, X JieNIETMPOBaHNe, COBMECTHOE OCYIIECTBIEHNE, HE JI0-
IIyCKasi OfJHOCTOPOHHUX, He COITIACOBAHHBIX APYT C JPYrOM feicTBUII B cdepe
00LIX MHTepecoB Kpas (06/1acTi) ¥ aBTOHOMHOTO OKpyra»'®. B apyrux akrax um
TaKOKe IPU3HABA/IOCh, YTO ... BXOX/IeHUe OfHOro cyobekra Poccuiickoit ®epe-
palyy B COCTaB PYTOTO ABJIAETCA pea/bHbIM IMIIb B TOM C/Iy4ae, eC/Iy IPOMCX0-
IUT BKTIOYEHNE €T0 TEPPUTOPUY U HACEIEHNA B COCTaB TEPPUTOPUM M HaCeTeHNA

> Cwm., Hamp.: ITocraHoBneHre Koncturyunonnoro Cyna Poccuu ot 14.07. 1997 Ne 12-11 o meny o
TOJIKOBAHNMY COfiepyKalerocs B 9acTu 4 crarbu 66 Koncturymm Poccnitckoit @efepaniym MomoXeHNs o
BXOXX[IEHMY aBTOHOMHOT'O OKpYTa B cocTaB Kpas, oomactu // C3 PD. 1997. Ne 29. Cr. 3581; Onpenenenne
Koncturyunonnoro Cyna Poccun ot 17.07.1996 Ne 73-O // C3 P®. 1996. Ne 31. Cr. 3837; Onpenenenne
Koucturyunonsoro Cyaa Poccun o1 6.11.1997 Ne 107-O (odunnansHo omy6mikoBaHo He 6b110) // CIIC
Kouncynprant Ilntoc; Onpenenenne Kouncturyrmonsoro Cyna ot 6.11.1997 Ne 108-O (oduimansHo ony-
6muxoBaHo He 6b1710) // CIIC KoHcynbranT ITmoc u fp.

' Onpepnenenne Koncruryunonnoro Cyna Poccun ot 17.07. 1996 Ne 73-O // C3 PD. 1996. Ne 31.
Cr. 3837.
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Ipyroro cyobekTa. VIMEHHO BK/IIOUEHEe TePPUTOPUN M Hace/IeHNs aBTOHOMHOTO
OKpYyTa B COCTaB Kpasd, 00/1aCTH OT/INYAeT X B3aIMOOTHOILIECHN OT OTHOIICHMIT
¢ apyrumu cybbexramu Poccuiickoit @epgepanum»'’. VIMeHHO IpOLMTHPOBaHHbIE
akTbl Koncturyunonnoro Cypa nernmm B OCHOBY paccMaTpUBaeMOrO IIPaBOBOTO
(dbeHOMeHa CTIOKHOYCTPOEHHBIX CYObeKTOB (elepalyi.

Korpga B 1993 ropy BcTynmia B cuiy feiicTByromast Koncturymus, B cocras de-
meparyy Bxogym 21 pecrry6mka, 6 kpaes, 49 obnacreit, 2 ropona ¢penepanbHOTO
3HaueHys, 1 aBTOHOMHas 06/macTb U 10 aBTOHOMHBIX OKpyroB. B 2004-2008 ro-
JlaX 41CIo CyOBeKTOB (efepaliuy 6bUIO COKpaIeHo [0 83 3a cyeT 0O beAVHeHNA
KpaeB, 00/1acTeit M BXOASILINX B IX COCTaB aBTOHOMHBIX OKPYTOB: ObI/T 06pa3oBaH
[Tepmckuit Kpait Kak pesynbTar oobenyHenns Ilepmckoit obmactu 1 Komu-Ilep-
MAIIKOTO aBTOHOMHOTO OKpyTa; KpacHospckuit kpait 06 beguann Kpacnospckuit
Kpait, Tarimbipckuit ([Jonrano-HeHelknit) aBTOHOMHBIN OKPYT ¥ OBeHKUIICKMIA
aBTOHOMHBII OKpPYT; B cocTaB Kamuarckoro kpas oy Kamyarckas o6macTp u
Kopskckuit aBTOHOMHBII OKPYT; K VIpKyTCcKoi 06/1acTyt ObUT IPUCOEANHEH YCTb-
OpppiHckmit BypsaTcknit aBTOHOMHBII OKpyT; 3abaiikanbcKuii Kpait 661 06paso-
BaH B pesyybrare oObegyHeHNA UntnHCKOM ob6mactu u AruHcKoro bypsarckoro
aBTOHOMHOTO okpyra'®. Taxoxe B 2014 rogy B cocTaB ¢efepanyy ObIUIV IPUHATHI
Pecniy6mmka Kpbim u ropop, CeBactonons. Takum o6pa3oM, B HacTosAlee BpeMs
B cocTaBe Poccmitckort ®epepanyy Haxogutcs 85 cyObeKToB: 22 pecInyOmuKuy,
9 kpaeB, 46 obmacreii, 3 ropoza ¢efeparbHOTO 3HaUYEHMA, 1 aBTOHOMHas 00/1aCTh
" 4 aBTOHOMHBIX OKpyra. CrefyeT Nog4epKHYTh, YTO aBTOHOMHbIE OKpyTa TOXe
VIMEIOT HEOIVIHAKOBBIN cTaTyc: XaHThI-Mancuiicknii n SIMano-Henenkuit BXOgAT
B cocTaB TromeHcKoit o6macty, HeHenkuit — ApxaHTe/bCcKol, a Yykorckuii He
BXOJIVT B COCTaB APyrux cyobexToB Pemeparu.

Ecmu paccmoTpeTh 06CcTOATENbCTBA YKPYIHEeHUA cyObekToB Denepanyn, To
OYeBVHBIM CTAHOBUTCH CIefylollee 06CTOATeNbCTBO. Bo Beex cmyvasx ycmer-
HOTO 3aBeplleHNs 9TOro Ipoliecca, 6yab To 3abarikanbcknit, Kamuarckmit, Kpac-
Hospckuii, [Tepmckuit kpast iy VIpKyTckas o6/1acTh, COOTBETCTBYIOLIMIT Kpaii
mm 06/1acTb ObIM 60JIee Pa3BUTHI B CPAaBHEHMN C GAKTIYECKY ITOITIOMeHHBIMMI
VMM aBTOHOMHbIMMU Ookpyramu. Ha MoMeHT o6benmHenus KpacHospckuit kpaii,
pxyrckas, Kamuarckas, [Tepmckas n UntuHcKas obmacty obnagany yaoBiIeT-
BOPUTE/IbHOI OIOf)KETHO 00eCIIeYeHHOCTDBIO, B TO BpeMs KaK B COOTBETCTBYIO-
VX aBTOHOMHBIX OKPYTaX COOCTBEHHBIE JOXO/bl HE MOIJIV IIOKPBITh MUHUMAJIb-
HOTO YPOBHS OI0/KeTHBIX pacxofoB. COBEepIIEHHO IIPOTHMBOIONIOXKHAS CUTYaLlVs

7 Tlocranosnenue Koucrurymmonnoro Cyma Poccun ot 14.07.1997 Ne 12-I1 o ey o TOMKOBaHUU
cofiepkaierocs B yactu 4 ctatby 66 Koncturynun Poccuiickoit Penepariy MonokeHNA O BXOXKAEHUN
aBTOHOMHOTO OKpYTa B cOCTaB Kpas, obmactu // C3 PD. 1997. Ne 29. Cr. 3581.

8 Cum.: OefepanbHblil KOHCTUTYLVIOHHBIN 3aKOH OT 21.06. 2007 Ne 5-®K3 “O6 obpasoBanum B co-
craBe Poccmitckoit Penepanyy HOBOro cyObekTa B pesynbTaTe oObemyHeHnsa UnTHHCKOI obmacTu u
Arunckoro Bypsarckoro aBronomuoro okpyra” // C3 P®. Ne 30. Cr. 3745.
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CTIOKWM/IACh B JIBYX OCTaBIIMXCs CJIOKHOYCTPOEHHbIX cyObekTax Demepannm —
TroMeHCcKoIT 06acTu ¢ Bxogsamumy B Hee XauThl-Maucuiickum (XMAO) u Sdma-
no-Henenkum (IHAO) aBTOHOMHBIMU OKpyraMy, a TakkKe ApPXaHIeIbCKON C
BXOfAIIMM B Hee HeHeljkum. 37iecb aBTOHOMHBIE OKpyTa 003aBe/nch COOCTBEH-
HBIM 5KOHOMIYECKJM MTOTEHI[Ma/IOM, OCHOBAaHHBIM Ha JOObIUe YITIeBOZOPOTHOTO
CbIpbA. B cBA3M € 3TMM KpaCHOPEUYMBBI Pe3y/IbTaThl COLMATbHO-9KOHOMIYECKOTO
PasBUTHA YKa3aHHBIX cy6bekToB denepaunnu. Tak, XanTel-MaHcnitckuii u fma-
no-Henenxknit aBTOHOMHBIE OKpYyTa 110 MHTETPUPOBAaHHOMY PEUTHUHIY COLMAb-
HO-9KOHOMIYECKOTO IOIOXKeHNsA onepexxanmn TioMeHcKyio obmactb (XMAO 3a-
HuMan TpeTbe Mecto cpeau pernoHos Poccuy; AHAO — miectoe mecTo; B TO
BpeMs Kak O61acTb — TONBKO cenbMoe). B Apxanrenbckoit obmacty 1 Henerkom
aBTOHOMHOM OKpYyTe CUTyaIys HeCKONbKo nHass: O61acTb 3aHMMana 47-e MecTo,
a Okpyr — 51-e. OgHako 1o Hamboee NHTEPECHOMY IIOKa3aTeio, XapaKTepu-
3yomeMy 3¢(GeKTUBHOCTb SKOHOMUKM PerMOoHa — OTHOIIeHVe oObeMa IIpons3-
BOJICTBA K YMCTIEHHOCTM Hace/leHNsA, — MMeHHO HeHelnknii aBTOHOMHBI OKPYT
orepeXkaeT OCTajJibHble PeTrMOHbl. Takoe IO/I0KeHME B BOIPOCE COOTHOLIEHMS
YPOBHeII COLIMAaTbHO-9KOHOMUYECKOTO Pa3BUTUA PACCMOTPEHHBIX aBTOHOMHBIX
OKPYTOB 1 00J1acTeil, B COCTaB KOTOPLIX OHV BXOJAT, ABJIAETCA YCTONYMBBIM B
TeueHMe IOC/IeHUX JeCATUIETUIA.

VIMeHHO B 3TMX pernoHax CIOKIIACh MHTEPeCHas MPaKTUKa MeXOIO/KeTHO-
TO COTPY/IHMYECTBA, C OHOV CTOPOHBI, OCHOBaHHAA Ha IIPOrPaMMHO-I€JIEBOM
MIOJXOJIE, a C APYTOIl, MMeIolas JOTOBOPHYIO, TOYHEE KBa3UI0TOBOPHYIO IPUPO-
Iy TIpY OTCYTCTBMM IIOTHOLIEHHOJ 3aKOHOJATENbHOI permaMeHTanuy Ha derne-
panbHOM ypoBHe. Takas Mofie/lb MeXXPErMOHaIbHOTO COTPYSHIYECTBa MTO/Ty4n/Ia
IIpaBOBOE ONOCPENOBaHNE CTUXMITHO. B HacToslnee BpeMs OHa peanusyeTca B
OTHOILIEHNAX MeXx/y obmactsamu (TroMeHcKast M ApXaHTe/IbCKasi) U BXOMSLIVIMU
B JIX COCTaB aBTOHOMHBIMM OKpyramm (XaHTbI-MaHcuiicknm, SIMano-Henenxnm
u Henenkum). CTopoHaMu COOTBETCTBYIOIUX COIIAIIEHNIT BBICTYIIAIOT OPraHbI
TOCY/JapCTBEHHO BIacTM OO/NAcTU M OPraHbl TOCY[ApPCTBEHHON BIAaCTU aBTO-
HOMHOTO OKpyTa (0KpyroB). OHMU 3aK/IIOYAIOTCS ¥ IPOIOHIMPYIOTCA IPY YIaCTH
KaK 3aKOHOJaTe/TbHOII, TaK Y UCIIONTHUTENIbHOM BeTBelt BaacTu. Ha denepanbroM
YPpOBHe IIpaBOBOJI MIPEATIOCHIIKOI MX 3aK/II0UeHN cTana nosunua Koncturyun-
OHHOTO cyfa Poccuim, KOTOPBIT IpY paspenieHny cropa Mexay TIoMeHCKoi 06-
JACTBIO ¥ BXOAAIMMU B ee cocTaB XaHTbl-Mancuiickum n fImano-Henenxum aB-
TOHOMHBIMI OKPYTaMU O O/IOXKeHNAX YcTaBa TIOMEHCKOIT 06/1aCcTV O BXOKAEHUN
B ee COCTaB yKa3aHHBIX OKPYTOB ONPeNeINI, UTO: «... Hanubojiee MpaBUIbHbIM B
CTIOKMBIIEVICS CUTYalMM YperyIMpoBaHue caMmmu cybbekTamm Poccuiickoit
Depepanuy MMEOMIMXCA MEXAy HUMU PasHOITIACUIL, TIOCKONbKY KoHcTuTynmsa
Poccniickoin @efepanyy oTHaeT MpefodYTeHNe MMEHHO STOMY OCHOBaHHOMY Ha
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PaBHOIIPABUY CIIOCOOY, 1 [/I1 TAKOTO pellleHNsI BOIIPOCca MMEI0TCA BCe HeoOXou-
MBble TIPEATIOChIIKM. .. » "7,

PykoBopncTBysAch gannoi nosunueit Koncturynmnonnoro Cypa Poccun, opra-
HBI TOCY[JapCTBEHHOI B/IacTy TroMeHcKoit o6macty, XaHTbl-MaHCHIICKOTO aBTO-
HOMHOTO OKpyTa 1 fImMano-HeHenkoro aBToHOMHOT0 OKpyra B 1997 rogy cpokom
Ha IIATD JIeT 3aK/II0YN/IN TIEPBBIil IOTOBOP, ONMOCPENYIOLINIT MeXOIOKETHOE CO-
TPYAHMYECTBO YKa3aHHBIX PerioHOB. CIeyIomuii JOroBOp MeX [y HMM ObITT 3a-
Kro4eH B 2004 ropy 1 B ganpHeeM OblT HEOZHOKPATHO IIPOJIOHTMPOBaH. B Ha-
crosliee BpeMs ero fericTeue npomineHo fo 2020 roga. Ilepssiii lorosop Mexay
OpraHaMy rOCY[AapCTBEHHOI B/IAacTM ApxaHrenbckoir obmacty u HeHerjkoro aB-
TOHOMHOTO OKpYyTa ObII 3aK/II0YeH Ha JBa rofia eme B 1994 roxy, a 3ateM B 1996
rofy 6bU1 3ak/odeH JloroBop 06 OTHOIIEHMSIX MeXAY ApXaHTeIbCKO 00/1acThIO
1 HeHenyKMM aBTOHOMHBIM OKPYTOM CO CPOKOM Ha 4eThIpe roga. B manpHerimem
TaKlie IOTOBOPBI ITepe3aK/II0YanIlCh CPOKOM Ha OJVIH — JBa TOJa.

JloroBopHBle MOfie/M OpraHM3auMy MeXXOIPKeTHBIX OTHOIIEHWIT Ha peru-
OHAJIbHOM YpPOBHe, fieiicTBywolue B TIOMEHCKON ¥ ApXaHTe/IbCKOW 00IacTAX,
TDO/DKHBI COOTBETCTBOBATD MOMOXKEHUAM CT. 26.6 DepepanbHoro 3akoxa ot 6.10.
1999 Ne 184-®3 «O6 061yx NpUHLIMIIAX OpraHU3aLMY 3aKOHOATENbHBIX (TIpef-
CTaBUTE/IbHBIX) U1 UCIIOJTHUTEIBHBIX OPTAHOB TOCY/APCTBEHHOI BIACTH CYObeK-
ToB Poccuiickoit depepanny», B KOTOPOil 3aKpellieHbl IPUHLMIIBI pasrpaHuye-
HISL TIOJTHOMOYYII BHYTPY CTIOKHOYCTPOEHHBIX (eilepalbHbIX CYyOBEKTOB. 3aKOH
pacmmpsieT PUCAUKIVOHHBIE Mpefenbl A1 00/1acTu, BKIIOYMB B HUX BOIPO-
CBbI, COCTABJIAIONIYE NTPeIMeT COBMECTHOTO BeleHNs (defiepaliviyi 1 ee CyObeKTOB
(ct. 72 Konctutynum Poccun), momMHOMOYMS IO KOTOPBIM «... Ha BCell Teppu-
TOpUU 06IACTN...», BKIIOYAsA TEPPUTOPUI0 aBTOHOMHOTO OKPYTa, OCYIIeCTBIIA-
I0TCSL OpraHaMM TOCYZApCTBEHHON BIACTY 00/IACTH, €C/IU MHOE He YCTaHOBJIEHO
denepanpbHbIM 3aKkOHOM. OpraHaM roCyIapCTBEHHOJ B/IACTY aBTOHOMHBIX OKpY-
TOB OCTAIOTCS JIVIID ITOJTHOMOYNS IO TIpeMeTaM BefleH)sI COOCTBEHHO CyObeKTa
®enepauyn (ctT. 73 KoHCTHUTYIMNM), €C/M JOTOBOPOM MEX/Y HMMM ¥ OpraHaMm
TOCYJapCTBEHHOII B/IACTY 0OmMacTy He OyfeT ycTaHOB/IeHO yHoe. [Tpy atoM pan
IIOIHOMOYMIL IO NpeJMeTaM COBMECTHOTO Be[IEHMA MOXET OCTaTbCA Y OPraHOB
BJIACTY aBTOHOMHBIX OKPYTOB, HO TO/IBKO €C/IV OPTaHBbI BJIACTY 00/1aCTU BBIPA3AT
coryacye Ha 3aKjIo4eHye 06 3TOM IOroBopa ¢ OpraHaMy OKpyTa.
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Abstract

In Russia, 1990s have seen a hard process of transfer to market relations and to the
modern principles of organizing public power, which affected seriously, but not abolished
content of state planning. Even in the most crisis prone period of national development,
which has occurred between 1990 and 1993, the process of social and economic
planning at the level of the federal government developed fast. More than a hundred state
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programs were adopted in those years. The contemporary Budgetary Code had focused
on reforming the budget system to integrate it. Its main objectives were program-oriented
approach, ensuring the goal-oriented approach at its short-, mid- and long-term levels.
Organizationally, the reform developed at there stages: 1) federal, 2) regional and 3) local.
The specifics of the second one are that in the phenomenon of complex subordinate
entity having emerged in the 1990s. These entities had required, in particular, a special
approach to organizing and performing budgetary planning. The first decade of the 21
century saw an attempt to find a solution of the issue by the enlargement of some Russian
Federation subordinate entities by attaching autonomous regions to krais and oblasts.
However, due to a number of causes, it was not made with the Khanty-Mansiysk district /
Yugra within Tyomen oblast and the Yamalo Nenets district still within Arkhangelsk oblast.
As early as in the 1990s, a unique mechanism of the interaction of the regions in budgetary
sphere started its formation. The research of the mechanism is of value as it serves as a
guarantor of the Russian economy and budgetary system in 21st century.
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Abstract

This article examines one of the issues of the Russian tax law, namely, the issue of accurate
definition of forfeit under the legislation on taxes and charges. The paper analyses the
change in the legal nature of forfeit under the Russian tax legislation, from the measure of
responsibility for violation of tax legislation in the 1990s to the means of securing discharge
of tax duty (with the entry into force of the Tax Code of the Russian Federation in 1999).
The research identifies the reasons of the alteration of the forfeit definition under Russian
tax law and assesses their consequences for maintaining the balance of public and private
interests in tax law.In accordance with current tax legislation the forfeit is charged with the
goal of securing the performance of tax duty, which it (the forfeit) cannot fulfill due to the
lack of appropriate material resources. Unlike bank guarantee, a suretyship and pledge of
property, the forfeit does not guarantee compensation of the potential amount of the tax
arrears, and as defined by the Constitutional Court of Russia, the forfeit is a restorative
measure of a compulsory nature, which compensates to the budget system of the Russia
untimely and incomplete payment of taxes.With the change in approaches to the definition
of forfeit in tax law, there is a situation where three branches of legislation — tax, budget and
customs — provide different definitions of forfeit. Obviously, this circumstance in Russian
legislation cannot be considered satisfactory. The article addresses matters related to the
novel legislations, which amended the rules of calculation of forfeit for the taxpayers —
organizations and individuals. The new rules for calculation of forfeit for tax arrears created
by the organizations are aimed at making the long delay with the payment of taxes as
unfavorable as possible. The changes that took place in 2017 in the system of public finance
management in Russia and the establishment of a single fiscal channel that combined taxes,
customs payments and insurance contributions make it necessary to take a fresh look at the
relationship between the institute of securing the performance of tax duty and the institute
of securing payment of customs duties and taxes in accordance with the customs legislation
of the EAEU. On the base of a comparative method, author compares the means of securing
payment of customs duties and approaches on defining the forfeit charged for untimely
payment of customs duties and taxes in all EAEU member states.The research formulates
proposals on improving legislation regarding tax relations for the computation and payment
of forfeit.
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School of Economics in 2017-2018 (grant Ne17-01-0063) and supported within a subsidy granted to the
HSE by the Government of the Russian Federation for implementation of the Global Competitiveness
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Introduction

The thesis about importance of tax revenues for the state and society hardly
needs argumentation. Its obviousness is not in anyone’s doubt, and the history of a
few attempts of individual states to abolish taxes on their territory are among the
historical curiosities.

The tax is the same fundamental feature of the state as its population, territory
and public authority. By exercising tax sovereignty on its territory, the state estab-
lishes taxes and forms tax legislation, one of the principles of which is fiscalism.

The Principle of Balanced Fiscalism and the Achievement
of a Balance between Public and Private Interests in Tax Law

The modern Russian taxation policy and the legislation on taxes and charges are
distinguished by balanced fiscalism, which, on the one hand, is aimed at ensuring
the state needs, including covering government expenditures for activities carried
out within the framework of social policy, and on the other hand, takes into account
legitimate interests of taxpayers, contributes to the creation of a favorable economic
climate for development of entrepreneurship, attracting foreign investors to Russia.

The balance of public and private interests in the execution of state regulation,
including taxation issues, is, in the words of the Constitutional Court of Russia
Federation, “constitutionally protected values” In its Decision of July 14, 2005
No. 9-P the Constitutional Court substantiated in the following words the need to
achieve a balance between public and private interests in the securing of the consti-
tutional duty relating to payment of taxes: “As an interference in the field of private
property, taxes are an example of intrusion into the field of fundamental rights. At
the same time, the constitutional duty to pay taxes is unconditional and binding.
Based on the constitutional law, the purpose of the constitutional obligation to pay
taxes is to raise funds that are necessary for public legal entities to cover public
expenditures while simultaneously taking into account the private-law interests of
taxpayers as an independent constitutional value. The search for an equilibrium
between these two constitutional values is designed to ensure a constitutional duty
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to pay taxes”. The Constitutional Court of the Russian Federation also adhered to
this position in its subsequent decisions (Decision of March 24, 2017 No. 9-P, De-
cision of December 8, 2017 No. 39-P, etc.).

An Institute of Securing Performance of Tax Duty

The institute of securing performance of tax duty is aimed at protecting the fis-
cal interests of the state with the concurrent observance of the legitimate interests
of taxpayers.

The nature of this institute of tax law, its substantial heterogeneity are condi-
tioned to the peculiarities of the subject of legal securing, namely, the nature of the
securing of tax duty. The fiscal principle of tax law is directly related to the ultimate
result of the securing performance of tax duty.

Russian constitutional law, by assigning for each person a duty to pay legally
established taxes and charges (Article 57 of the Constitution of the Russian Federa-
tion), at the same time specifies that in order to enforce this public (constitutional)
duty, the legislator has the right to establish measures of legal enforcement, which
may not only be fine (measures of tax responsibility), but also restorative mea-
sures, which ensure the securing of constitutional duty of taxpayer on payment of
taxes — the payment of arrears and reimbursements of damage from untimely and
incomplete payment of tax (Decision of the Constitutional Court of the Russian
Federation of July 15, 1999 No. 11-P).

The Tax Code of the Russian Federation, without giving a definition to the in-
stitute of securing performance of tax duty, contains an exhaustive list of means in
which the performance of tax duties can be secured. Three groups of approaches
are provided in this list.

The first group consists of means of voluntary securing discharge of tax duty,
or means of securing the payment of tax. This includes a pledge of property, a
suretyship and a bank guarantee®. These means were adopted by the tax law from
the civil law. However, in order to regulate tax relations, which include a pledge, a
suretyship or a bank guarantee, norms of tax law are used. Norms of civil law can
only be applied if this is directly stipulated by the legislation on taxes and charges.
Boundaries of civil law regulation of relations on securing performance of tax duty
with the use of a pledge, a suretyship or a bank guarantee are also established in the
Civil Code of the Russian Federation, according to which civil law does not apply,
unless otherwise provided by law, to property relations based on administrative

? The bank guarantee was not immediately included in the list of means of securing performance of
tax duty contained in the Tax Code of the Russian Federation. It was added to the legislation on taxes and
charges only in 2013, after it was very effectively used as a means of securing performance of duty with
regard to customs duties.
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or other authority subordination of one party to another, including tax relations.
(Article 2 of the Civil Code of the Russian Federation).

The use of means of securing performance of tax duty represented in the first group
is associated, as a rule, with a change of the period in the performance of the tax duty
and granting to taxpayers of a deferral (installment plan) of payment of taxes.

The challenging situation in the Russian economy as a result of sanctions policy
of Western countries makes Russian taxpayers apply more often than usual for
permission to postpone the performance of the tax duty and, as a consequence,
use the means provided by the legislation on taxes and charges for the means of se-
curing performance of duty with regard to payment of tax and customs payments.
Such a situation requires achieving an optimal balance of the fiscal interests of the
state and the legitimate interests of taxpayers.

The second group is represented by means of securing performance of tax duty,
having an imperious, public nature. It includes suspension of operations relating
to bank accounts and attachment of property. These securing means, in contrast
to the ones classified in the first group, correspond to the coercive order of secur-
ing performance of duty and relate not to the voluntary payment of tax but to its
exaction.

If the use of a pledge of property, a suretyship and a bank guarantee as a means
of securing performance of duty is aimed primarily at assurance of the material
interests of the state, then the means combined in the second group, first of all,
make the taxpayer to properly (in full and timely manner) perform its tax duty. In
the case that the value of the arrested property or funds relating to accounts whose
operations were suspended are comparable to the size of the arrears, then these
securing tools can also effectively perform the function of guaranteeing the state’s
material interests.

The public legal nature of the coercive means of securing performance of tax
duty presupposes the existence of complicated procedures for their application (for
example, in case of arrest of property — existence of the prosecutor’s authoriza-
tion, the presence of witnesses, the guaranteed presence of the taxpayer or his rep-
resentative in the inventory of the property subject to arrest, etc.).

In the special — the third group, one should allocate a forfeit. Its incorporation
in the tax legislation as a means of securing performance of tax duty raises numer-
ous questions.

Forfeit as a Means of Securing Performance of Tax Duty:
Several Inconvenient Questions to the Russian Legislator

The first question: what forced the legislator to radically change the assessment
of the legal nature of a forfeit in tax law?
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As it is known, the forfeit in modern Russian law did not emerge as a means
of securing performance of tax duty, but in a “traditional” form customary for
it — as a measure of responsibility for violation of legislation: “A taxpayer who
has violated tax legislation, in the cases prescribed by law, is liable in the form of:
<...> ¢) collecting forfeits from the taxpayer in the event of a delay in payment of
tax in the amount of 0.2 percent of the unpaid tax amount for each day of delay of
payment, starting from the established period for payment of the detected delayed
amount of tax, unless other forfeits are provided for by the law. Forfeit exaction
does not exempt a taxpayer from other types of responsibility” (Article 13 of the
Federal Law of December 27, 1991, No. 2118-1 “On the Foundation of the Tax
System in the Russian Federation”). Thus, from 1991 to 1999, a forfeit in Russian
tax law was a measure of responsibility for violation of tax law, and since 1999 it
has evolved from a tax sanction into a means of securing performance of tax duty.
Such metamorphosis, unfortunately, is not uncommon for Russian tax law’, and
they obviously do not contribute to the formation of dogmatic tax law.

What prompted the legislator to such a radical change in his views on the legal
nature of the forfeit?

We can assume that the change in the assessment of forfeit was contributed by
the established at that time law enforcement practice. The tax legislation then in
force in the 1990’ defined the forfeit as a measure of responsibility for violation
of tax legislation, and did not focus attention on the restorative character of such
responsibility, and it turned out that for the same violation of tax legislation, a
measure of punitive responsibility was imposed on the taxpayer twice — by fine
and forfeit. This interpretation of the nature of forfeit resulted in a violation of
the legal principle of non bis in idem (not twice for the same thing). The Con-
stitutional Court of Russian Federation, in its decisions, explicitly supported the
inadmissibility of repetitively bringing to legal responsibility: “Deviation from this
principle would lead to clearly excessive restrictions that do not correspond to the
purposes of protecting constitutionally significant interests and, in fact, to belit-
tling constitutional rights and freedoms” (p. 4 of the Decision of the Constitutional
Court of the Russian Federation of July 15, 1999 No. 11-P). In the same Decision,
the Constitutional Court of Russia defined a forfeit under the tax law as a restor-
ative measure of a compulsory nature, with the help of which compensation for
damage from untimely and incomplete payment of tax occurs. However, instead
of clarifying the legal nature of the forfeit as a compulsory measure of a restorative
nature, the legislator in the Tax Code of the Russian Federation transferred it to
the institute of securing of tax duty, placing it line with a pledge, a suretyship and
a bank guarantee.

* Recall at least the “history” with the legal nature of the customs duty, which the legislator assigned
from 1991 to 2005 to federal taxes, and then recognized its non-tax nature.
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Did the legislator have any other solutions? It seems that yes. And one of them
could be the development of financial sanctions doctrine of in tax and budget leg-
islation. It has to be noted that the concepts of financial responsibility and finan-
cial sanctions actively used in Soviet financial law (both positive and doctrinal)
continue to be applied in the current legislation. Numerous examples of the use
of these concepts in Russian laws are discordant with the terminology of Russian
tax law. For example, Federal Law No. 127-FZ of October 26, 2002 on Insolvency
(Bankruptcy) in Article 4 stipulates that “property and (or) financial sanctions,
including for failure to perform the duty to pay mandatory charges.” are not taken
into account when determining the presence of signs of bankruptcy of the debtor.
Federal Law No. 167-FZ of December 15, 2001 “On Compulsory Pension Insur-
ance in the Russian Federation” establishes in its Article 17 that the budget of the
Pension Fund of the Russian Federation is formed by “insurance contributions,
federal budget funds, forfeits and other financial sanctions ...”*. Moreover, the re-
cently issued Presidential Decree in the first place concerns the issue of “measures
of financial responsibility”.

Question two: how can a forfeit secure performance of a tax duty, if it does not
guarantee the payment of arrears?

As can be seen from the definition provided by the Tax Code, a forfeit does not
at all guarantee payment of arrears, but represents “the amount of money that a tax-
payer must pay in the event that the amount of taxes due <...> is paid in later than the
statutory tax and collections time” (Article 75 of the Tax Code of the Russian Federa-
tion). Being credited to the budget, the tax forfeit® acts as a public budget revenue
of the corresponding level, compensating for late payment of taxes and, as a con-
sequence, a delay in the enrollment of tax revenues to the budget system of Russia.

Forfeit cannot secure the performance of tax duty and guarantee the receipt
of tax in the budget revenue, since it does not form a material source that would
compensate for the complete performance of by the taxpayer of its fiscal duty. This
characteristic of forfeit radically distinguishes it from other means of securing per-
formance of tax duty, each of which creates such a material source: the property of

* This example becomes especially important as the Tax Code of the Russian Federation began to
apply to insurance contributions from 2016. In the above quotation, it is easy to see that the forfeit is
viewed as a variety of a financial sanction.

* Decree of the President of the Russian Federation of January 16, 2017 No.13 “On the Approval of
the Fundamentals of the state policy of regional development of the Russian Federation for the period
until 2025”// SPS Consultant Plus.

¢ In this case, we are forced to use the notion of a “tax forfeit” to distinguish a forfeit payable in
accordance with the Tax Code of the Russian Federation from forfeit, payment of which is provided by
the Budget Code of the Russian Federation for non-return or late payment of a budget loan (Article 306.5)
and non-transfer or untimely transfer payments for the use of a budget loan (Article 306.6). The forfeit
envisaged by the budget legislation will be discussed below.
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the taxpayer — in case of pledge or arrest of a property, the guarantor’s obligation
to fulfill the tax obligation — in case of a suretyship, etc.

The specifics of the forfeit’s legal nature in accordance with the current Russian
tax legislation are demonstrated in the fact that a forfeit is paid in addition to the
amounts due in respect of the tax due and irrespective of the use of other means
to secure performance of duty with regard to payment of tax, as well as measures
of responsibility for violation of legislation on taxes and charges. The application
of a forfeit may be supplemented by the use of any other means of securing per-
formance of tax duty. Moreover, repayment of the formed debts on payment of
forfeits, in turn, is guaranteed by application of other means provided by the Tax
Code (pledge, bank guarantee, suretyship).

The uniqueness of the forfeit lies in the fact that it is able to actually change the
size of the fiscal duty of the taxpayer to the budget. With the payment of forfeits for
the delay in the tax payment, the quantitative parameters of the tax duty increase
in accordance with the principle of fiscalism. However, such an increase in the
amount of the tax duty proves to be incapable of ensuring its full payment.

The third question, rhetorical: can this situation be considered normal in public
law, when the legislation uses several different approaches to determining the for-
feit for delay in payment of compulsory payments?

By changing the legal nature of the forfeit in tax law and turning it from a re-
sponsibility measure (sanction) into a means of securing performance of tax duty,
the Russian legislator created an unusual depiction of the forfeit as a fiscal public
instrument.

In the budget legislation, forfeit means a coercive measure for committing a
budget violation. By Article 306.2 of the Budget Code of the Russian Federation
budgetary coercive measures are applied to the person who committed a budget
violation, among which is the unobjectionable collection of forfeits for late refund
of budgetary funds.

In the customs legislation, a forfeit is a measure applied to a taxpayer (declarant)
for non-payment or incomplete payment of customs duties and taxes (VAT and
excises from goods imported into the customs territory) within the time limits es-
tablished by legislation, at the stage of compulsory collection of customs payments
(Article 151 of the Federal Law of November 27, 2010 No. 311-FZ “On Customs
Regulation in the Russian Federation”). And at the same time, the forfeit is not in-
cluded in the list of means to secure payment of customs duties and taxes: the latter
in the customs law includes pledge of property, suretyship, bank guarantee and de-
posit of funds. Thus, on the one hand, it turns out that in respect of domestic VAT
and excise tax forfeits are recognized as a means of securing performance of tax
duty, however, on the other hand, it is possible to secure the payment of external
VAT and excises (from goods imported into the customs territory) using means
established by customs legislation, among which forfeit is not present.
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Procedure for Calculation of Forfeit under the Russian Tax Code

In accordance with the Russian Tax Code the forfeit shall be calculated for each
calendar day of delay of performance of the duty with regard to the payment of
a tax, commencing from the day following that established by the legislation for
payment of the tax.

The number of days of delay for the calculation of forfeit is determined from
the day following the date of payment of the tax under the legislation on taxes and
charges and to the date preceding the day of payment of a forfeit by the taxpayer
(the day of the performance of the duty with regard to the payment of a tax under
p. 3 of art. 45 of the Russian Tax Code is not recognized as a delay and therefore no
forfeit is charged) ”.

The forfeit for each day of delay of performance of the duty with regard to the
payment of taxes is calculated as a percentage of the unpaid amount of the tax.
However the procedure of determining this percentage for the calculation of a for-
feit is different for individuals and organizations.

For individuals, including individual entrepreneurs, the percentage rate of the
forfeit applied shall be equal to one-three hundredth of the refinancing rate of the
Central Bank of the Russian Federation prevailing at that time. If the refinancing
rate applicable on the days of delay has changed, then the forfeit is calculated for
each refinancing rate separately.

The applicable percentage rate for organizations depends on the number of days
delay. For delay of performance of the duty with regard to the payment of taxes for
a period of up to 30 calendar days inclusive the percentage rate of the forfeit ap-
plied shall be equal to one-three hundredth of the refinancing rate of the Central
Bank of the Russian Federation prevailing at that time. If the delay exceeds 30
calendar days, then for the first 30 calendar days percentage rate shall be equal to
1/300, starting from the 31 calendar day — 1/150 of the refinancing rate of the
Central Bank of Russia prevailing at that time. The rule, in accordance with which
the percentage rate of a forfeit changes depending on the number of delay days,
was introduced to the Russian tax law relatively recently (Federal Law of 30 No-
vember 2016 No. 401-FZ “On Amending Part One and Two of the Tax Code of the
Russian Federation and separate legislative acts of the Russian Federation”) and are
applied to the tax arrears created since October 1, 2017. New rules for calculating
forfeit for an organization should prompt not to delay the performance of the duty
with regard to the payment of taxes, since a long delay in the performance of the
duty with regard to the payment of taxes will cost now more expensive.

7 Letter of the Ministry of Finance of the Russian Federation as of July 5, 2016 No. 03-02-07 / 2/39318
// SPS Consultant Plus.
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The Russian Tax Code establishes cases when the forfeit shall not be charged on
the amount of tax arrears.

Forfeit is not charged on the amount of tax arrears of the taxpayer that have
arisen as a result of performance by the taxpayer the written explanations of the fi-
nancial, tax and customs authorities on the procedure for calculating, paying taxes
or on other issues of application of the legislation on taxes and charges that were
given within their competence. Forfeit will not be charged also if the tax arrears
were formed as a result of the taxpayer’s performance of the reasoned opinion of
the tax authority sent to the taxpayer during the performance of tax monitoring.
However, if the mentioned written explanations or reasoned opinions of authori-
ties are based on an incomplete or inaccurate information provided by the tax-
payer, then there is no exemption from the payment of a forfeit.

Forfeit is not charged on the amount of tax arrears that the taxpayer could not
pay off due to the fact that his property was arrested by the tax authorities. In this
case, forfeit is not charged for the entire period of arrest of the property of the
taxpayer.

Another case in which forfeit is not charged is connected with the situation
when the taxpayer sends to the tax authority an application for offsetting the over-
payment of tax for current tax payments and the tax authority adopts the decision
on this matter before the deadline for payment of the tax. At the same time, the
law enforcement practice differently qualifies the situation in which the taxpayer
applies for the offset before the expiry of the tax payment deadline, but the tax au-
thority adopts the decision on this matter after the expiration of the tax payment
deadline.

In accordance with the Russian Tax Code, the duty with regard to the payment
of taxes is considered to have been fulfilled from the date when the tax authority
adopts a decision to set off an overpayment for the payment of the current tax,
and the tax authority is given 10 days to adopt such a decision. In accordance with
the Ministry of Finance charging forfeit is lawful in the event when the decision
on the offset of overpayment of tax for current tax payments is adopted by the tax
authorities after the deadline of payment of taxes, despite the fact that the state-
ment of offset was filed by the taxpayer before the deadline of payment of taxes (for
example, Letter of the Ministry of Finance of the Russian Federation as of Febru-
ary 12, 2010 No. 03-02-07 / 1-62, Letter of the Ministry of Finance of the Russian
Federation as of August 2, 2011 No. 03-02-07 / 1-273). However, the courts can
recognize charging of forfeit in the abovementioned situation as not legitimate,
considering the duty with regard to the payment of taxes was performed regardless
of the fact that the tax authority formally adopted the decision after expiration of
the deadline for payment of taxes (for example, the Decision of Federal Arbitrage
Court of Uralsk Circuit as of 16 October 2007 in case No. A50-6572 / 07, the De-
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cision of Federal Arbitrage Court of Volga Circuit as of May 15, 2008 in case No.
A57-14501 / 07-17).

Along with the general procedure for calculating forfeit, the Russian Tax Code
also establishes special rules for charging forfeits (for example, charging forfeits
for the payment of profit tax or a single agricultural tax, or when paying taxes on
property of individuals in the territories of the regions of the Russian Federation
which amended the calculation of tax from the inventory value to the cadastral
value approach).

The possibility of reducing the amount of forfeit for the late performance of the
duty for payment of taxes is not provided by the legislation on taxes and charges.
The judicial practice also confirms the impossibility of reducing the amount of
forfeit, rejecting the arguments of taxpayers about the possibility of reducing the
amount of liability in connection with the existence of mitigating circumstances
(for example, the Decision of the Federal Arbitrage Court of North-Kavkaz Circuit
of May 5, 2008 No. F08-2293 / 2008, the Decision of the Arbitrage Court of the
Uralsk Circuit as of April 28, 2015 No. F09-1842 / 15*) or because of the dispro-
portionate amount of forfeit with tax arrears (for example, the Decision of Federal
Arbitrage Court of East-Siberian Circuit of October 27, 2008 No. A78-972 / 08-
C3-11/43-F02-4860 / 08°).

Forfeit in the Tax Legislation of the EAEU States

The study of the legal nature of forfeit in Russian tax law presupposes the need
to go beyond the scope of Russian legislation and consider what approaches in this
matter have been identified in the legislation of the EAEU states.

In the new version of the General Part of the Model Tax Code for CIS'* member
states, the new recommendations on the issue of means of securing performance
of tax duty were formed, which generally reproduced the provisions of the Russian
legislation on this issue''. However, they could not suretyship a uniform approach
in the national legislation of the EAEU member states.

¢ The courts explain such a position by the fact that the Russian Tax Code does not formally recognize
forfeit as a sanction and it is charged irrespective of whether the taxpayer is guilty of violating the payment
deadlines or existence of mitigating circumstances.

® Judicial practice is based on the inapplicability to the tax regulation the provisions of Art. 333 of the
Russian Civil Code, which provides possibility for the court to reduce the amount of forfeit penalty due to
its evident disproportion to the consequences of breach of the obligation.

' Adopted in St. Petersburg on November 29, 2013 at the 39th general meeting of the Interparlia-
mentary Assembly of the CIS states // SPS Consultant Plus.

1 The Model Tax Code of the CIS lists all the same means of securing the tax duty as in the Tax Code
of the Russian Federation, with the exception of a bank guarantee. The article on the bank guarantee
(Article 74.1) was included in the Tax Code of the Russian Federation in July 2013, when the text of the
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The closest approach to the Model Tax Code of the CIS and, accordingly, the Tax
Code of the Russian Federation at the moment are the legislative acts of the states that
have become members of the EurAsEC Customs Union since its foundation — the Tax
Code of the Republic of Belarus and the Code of the Republic of Kazakhstan on taxes
on other mandatory payments to the budget. They practically completely reproduce
the provisions of the Russian tax code on means to secure the performance of tax duty,
including the definition of a forfeit in tax law (Articles 49 and 52 of the Code of the
Republic of Belarus and Articles 116, 117 of the Code of the Republic of Kazakhstan).

The tax codes of the states of the “second wave” of the expansion of the Eurasian
economic integration (joined the integration group at the time of the transition
from the Euroasian Customs Union to the Economic Union of the EAEU) apply
less harmonized legislative approaches on this issue. We are referring here to the
tax codes of the Kyrgyz Republic and the Republic of Armenia.

The Tax Code of the Kyrgyz Republic differs from the Russian tax legislation
and the Model Tax Code of the CIS by the means used to secure performance of
tax duty. Kyrgyz tax legislation for this purpose allows the use of:

forfeits;

bank guarantee;

deposit of the taxpayer;

recovery of tax responsibility from cash funds, as well as funds from taxpayer’s
accounts or third parties (Article 70 of the Tax Code).

Thus, the Kyrgyz tax legislation does not allow the use of pledge, suretyship, or
arrest of the taxpayer’s property as a means of securing performance of tax duty.
At the same time, the deposit of the taxpayer is recognized as a means of securing
performance of tax duty — an instrument recognized as such in accordance with
the customs legislation.

At the same time, in the matter of determining the forfeit, the tax legislation of the
Kyrgyz Republic does not fundamentally differ from the Russian legislation, defining
a forfeit as the amount of money that a taxpayer must pay in the event of failure to
perform or a delay in performance a tax duty (Article 71 of the Tax Code).

This issue is regulated in completely different manner in the tax legislation
of Armenia. In the Tax Code of Armenian Republic, the arrests of the taxpayer’s
property is recognized as the main means of securing performance of tax duty (Ar-
ticle 429). If it is not possible to apply the arrest of taxpayer’s property or in case of
insufficiency of the value of the arrested property, the securing performance of tax
duty may be performed by the following means:

conclusion of a pledge agreement;

guarantee of a bank, other credit organization, insurance organization;

assignment by the taxpayer of the right of claim (Article 436 of the Tax Code).

Model Tax Code of the CIS was already agreed upon and was passing the adoption procedures.
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The Armenian tax legislation is the only example of the legislation within the
framework of the EAEU, in which the forfeit is not recognized as a means of se-
curing performance of tax duty, but is defined as the measure of responsibility
established by the tax code for non-payment of taxes or charges on time or for late
payment (Article 4 of the Tax Code Code of Armenia).

The definition of forfeit contained in the Tax Code of Armenia corresponds to
the legislative approaches to the forfeit in tax law, which were retained in Russian
tax law right up to the adoption of the first part of the Tax Code of the Russian
Federation in 1999.

We also note that this approach automatically removes almost all of the previ-
ously formulated questions to the legislator, who identified a forfeit in Russian tax
law as one of the means of securing of performance of duty with regards to pay-
ment of taxes.

Securing of Performance of Duty with Regard to Payment
of Customs Duties and Taxes: “Own Rules”

The situation in connection with the legal regulation of the securing of perfor-
mance of duty with regard to payment of taxes is complicated by the fact that in
Russian legislation for more than two decades, two parallel systems are develop-
ing: one established by the Tax Code of the Russian Federation and the other by
customs legislation.

The system of securing of performance of duty with regard to payment of cus-
toms payments — customs duties, as well as VAT and excises from goods imported
into the customs territory — is of particular importance for protecting the fiscal
interests of the Russian state, since customs payments account for more than half
of all revenue from the federal budget.

The Customs Code of the EAEU (Article 63) mentions only four means of se-
curing of performance of duty with regard to payment of customs duties and taxes:

cash;

bank guarantee;

suretyship;

pledge of property.

It is easy to see that forfeit is not mentioned as a means of securing of performance
of duty with regard to payment of customs duties and taxes among other means.

The provisions of the customs legislation of the EAEU on this issue can be ad-
justed in the national legislative acts of the EAEU member states on customs regu-
lation.

The laws on customs regulation of the Russian Federation, the Republic of
Belarus and the Republic of Armenia set forth the same four means of securing
of performance of duty with regard to payment of customs payments, which are
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stipulated in the Customs Code of the EAEU, and the forfeit is defined as an in-
strument for compensation for overdue payment of customs duties and taxes at
the stage of exacting of customs payments (compulsory execution of fiscal duties).

The Code of the Republic of Kazakhstan “On Customs Regulation in the Re-
public of Kazakhstan” identifies means of securing of performance of duty with
regard to payment of customs duties (Article 97) and means of securing of repay-
ment of arrears in customs payments (Article 123). To the first, besides the means
provided by the Customs Code of the EAEU (cash, bank guarantee, suretyship
and pledge of property), an insurance contract has been added, and the second in-
cludes charging forfeits, suspending expenditure transactions on the payer’s bank
accounts, suspending expenditure transactions at the payer’s cash desk, and also a
limitation in the disposal of the payer’s property.

Thus, the forfeit according to the customs legislation of the Republic of Kazakh-
stan is defined as a means of securing of performance of duty with regard to repay-
ment of arrears in customs payments, representing a payment that is calculated in
the event of non-payment of customs payments for each day of delay (Article 124).

Just as in the customs legislation of Kazakhstan, the Law of the Kyrgyz Repub-
lic “On Customs Regulation in the Kyrgyz Republic” (Article 196) provides five
means of securing of performance of duty with regard to payment of customs pay-
ments — pledge of goods and other property, bank guarantee, deposit of funds into
the account of customs body (deposit), suretyship and insurance contract. As for
the forfeit, it is not included in the system of means of securing of performance of
duty with regard to payment of customs payments, it is defined as a compensation
for late payment of customs duties and taxes (Article 202).

Comparison of the customs legislation of the Russian Federation and other
EAEU member states leads to the conclusion that, firstly, the tax legislation and
customs legislation of the EAEU states are still not harmonized on the issues of
securing of performance of duty with regard to payment of fiscal duties. Moreover,
differences remain between the customs laws of the EAEU states in terms of secur-
ing of performance of duty with regard to payment of customs payments.

At the same time, in none of the states of the EAEU in the customs legislation, a
forfeit is not determined in connection with securing of performance of fiscal duty.

Conclusion

It is obvious that now more than ever it is required to unify the legislative ap-
proaches to the institute of securing performance of tax duty. The reasons for this
are the reform of the public finance management system in the Russian Federation
and the development of the Eurasian Economic Union, which involves the unifica-
tion of customs regulation in the member countries of the EAEU.
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As a result of the reform of the public revenue management mechanism in the
Russian Federation and the creation of a single fiscal channel that combines tax
and customs revenues into the federal budget'?, there is a need to unify the regula-
tory and legal regulation of the main aspects of securing performance of duty with
regard to payment of taxes and customs payments, including securing of payment
of such payments in case of granting a deferral or an installment plan for payment
of tax and customs payments.

The development of economic integration within the framework of the EAEU
also implies the unification of the tax and customs legislation on the issues of se-
curing performance of duty with regard to tax and customs payments. Since the
application of means of securing performance of tax duty is an obligatory condi-
tion for the deferral of the payment of taxes and customs payments, the means of
securing themselves must be uniform in all the EAEU states and not burdensome
for taxpayers. A taxpayer must have the ability to choose a specific means of se-
curing of tax duty. The taxpayer’s inclination to use “expensive” (costly) securing
means (for example, a bank guarantee) adversely affects the investment and busi-
ness climate in the country.

The analysis of the tax and customs legislation of the Russian Federation and
other EAEU member states suggests that, in order to unify approaches to the legis-
lative regulation of relations for securing of fiscal duties (for tax and customs law),
it is first necessary to differentiate between the voluntary and compulsory securing
of fiscal duty mechanisms, and, secondly, to remove the most controversial issues.

The need to distinguish between voluntary means of securing of obligations
(pledge, suretyship, bank guarantee) and compulsory execution of a fiscal obli-
gation (arrest of the taxpayer’s property, suspension of operations with bank ac-
counts) is stipulated by the difference in legal mechanisms applied in each of two
cases: the use of civil-law instruments to ensure the voluntary performance of fis-
cal obligations and the use of exclusively measures of imperious coercion to en-
force exaction of taxes and customs duties.

With regard to forfeits, the approach that was used in the 1990s in the Russian
tax legislation and the approach found, for example, in the current tax legislation
of Armenia seems more accurate, according to which forfeit is a measure of finan-
cial responsibility of a compensatory nature for the payment of taxes and customs
duties after the period established by law.

Reversion of the Russian tax legislation in the late 1990s from the definition of
a forfeit as a measure of responsibility for violation of the time limits for payment
of taxes was based, most likely, by a desire to provide maximum guarantee for the

12 This refers to the re-subordination of the FCS of Russia to the Ministry of Finance (Decree of the
President of the Russian Federation of 15 January 2016 No. 12 “Questions of the Ministry of Finance of
the Russian Federation™) // SPS Consultant Plus.
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fiscal interests of the Russian state, since a forfeit that is no longer recognized as a
measure of legal responsibility can now be recovered without taking into account
the guilt, limitation period and various kinds of mitigating circumstances. Such
a metamorphosis of the legal nature of a forfeit significantly violated the balance
of public and private interests in tax law and effectively deprived the taxpayer of
the possibility to expect a reduction in the amount of forfeit if it was formed in
the absence of the guilt of the taxpayer”. Such an approach of the legislator leads
to ignoring the interests of the taxpayer even in circumstances such as force ma-
jeure, when the issue of acquittance from responsibility or, at least, its mitigation
becomes more than obvious.

The return of the Russian tax legislation to the definition of a forfeit as a mea-
sure of responsibility would allow to extend to tax relations, relating to calculation
of forfeit, the effect of Article 112 of the Tax Code of the Russian Federation, which
establishes circumstances that mitigate the responsibility for committing a tax of-
fense.
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Abstract

On January 1, 2018, the Customs Code of the EAEU entered into force. Important
developments are related to the fact that electronic declaration has now become an area
of focus. This paper investigates impact of the application of this declaration form upon the
efficiency of customs payments administration. For this purpose, the author conducted an
analysis of the application of information and communication technologies in the activities
of the customs authorities of the Russian Federation. It was justified that currently required
level of organization of customs payments administration is not accomplished including
due to the underdevelopment of the system for obtaining information on foreign trade
prices, the lack of a systematic approach to the analysis of information on participants in
foreign economic activities. The arguments are presented to confirm the conclusion that
elimination of these obstacles is possible only with the use of progressive, innovative tools for
administration of customs payments. The research substantiates the position that electronic
declaration is the required instrument. For this purpose, a study in current application of the
electronic declaration and the basis for its legal regulation in the Russian Federation was
provided. The inherent positive aspects and identified unsolved problems were formulated
and commented. Itis indicated that modernization of information technologies, including for
electronic declaration, is not new, but continues to fulfill the requirements of the action plan
(“road map”) forimproving customs administration. This statementisiillustrated by the project
on the administration of funds on the resource of the Unified Personal Accounts of the FC of
Russia. The conclusion is substantiated that its application can be considered an effective
tool for improving the of customs payments by simplifying calculations and reducing time of
their implementation, as well as in connection with decrease of human factor influence. The
position is argued that the mechanisms of the “single window” and electronic declaration
are interrelated and the efficiency of the system of customs administration as a whole and
customs payments as its component depends on their development. It was established the

! The paper is prepared in the course of research (Ne17-01-0022) within the framework of the Program
“Scientific Foundation of the National Research University Higher School of Economics (HSE)” in 2017-
2018 with the use of state subsidies for leading Russian universities for raising their competitiveness
among the world’s leading scientific and educational centers, allocated by HSE.
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expectations from the application of electronic declaration, including on the improvement of
the administration of customs payments, can be justified only under active convergence of
national approaches among EAEU states in the implementation of information technology;
for this purpose, an analysis of its legal framework at various levels was conducted: the
legislation of the members of the EAEU, acts of supranational and international level of
regulation. The results of the study can be applied not only in the Russia, but also in all EAEU
members, where there is also no contemporary scholar basis for solving the issue under
consideration.
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The collection of tools and methods for administration of customs payments
is constantly being improved. This is due to the existing discrepancy between its
practical state and the requirements imposed on it, formed, including, due to the
high value of fiscal activity of customs authorities.

To date, the required level of organization of administration of customs pay-
ments has not been achieved due to underdevelopment of the system for obtain-
ing information on foreign trade prices, low efficiency of customs control, insuf-
ficient level of interaction between customs and tax authorities, lack of a systematic
approach to analyzing information on participants of foreign economic activity
(hereinafter — “FEA”) and etc.

Elimination of these obstacles is possible only with the use of progressive, inno-
vative tools for administering customs payments. The argument in support of this
position is that the quality of this component affects the efficiency of the transfer
of information necessary for the adoption of management decisions by the govern-
ment authorities. That is, the more progressive the applied technologies are, the
less time will be expended for such activities, which is favorable for the activities
of FEA participants.

An analysis of existing experience in the Russian Federation allows us to say
that in the last 15 years there has been a progressive movement in the use of infor-
mation and communication technologies in the activities of customs authorities.
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An example is the use of electronic customs declaration. This process in the
Russian Federation began in 2002 with a technology that involves direct connec-
tion to a departmental network via a dedicated communication channel. The legal
basis for it was provided by the norms of the Federal Law “On Electronic Digital
Signature™, as it became possible to transfer customs declarations signed electron-
ically. The implementation was carried out as an experiment in the Privolzhsky
and Central Customs departments’. The procedure for performing customs opera-
tions when declaring goods in electronic form* and actions to ensure the security
of information’ transfer was established for them.

Based on the experience gained during the experiment and constantly improv-
ing the technical equipment® since 2008 it became possible to carry out customs
declaration using Internet . The innovation significantly increased the capabilities
of the participants in foreign trade activities and allowed to reduce the monetary
costs of using the system, increase the availability of software, speed up the process
of customs clearance and reduce the impact of the human factor (for example,
when the electronic declaration was returned, the error log was automatically gen-
erated, but before this was carried out by the inspector).

If electronic declaration is used, the amount of customs payments may be re-
duced, since the rate of charge for customs operations is reduced by 25%° We
believe that this is a good incentive for using this form of declaring, and since the

? Federal Law of 06.04.2011 Ne 63-FZ “On Electronic Signature” // SPS Consultant Plus.

* Order of the State Customs Committee of Russia of 29.07.2002, Ne 801 “On the organization of an
experiment on the declaration in electronic form in the Privolzhsk and Central Customs Departments
(expired on March 25, 2007 on the basis of the order of the Federal Customs Service of Russia of January
12, 2007 No. 29) // SPS Consultant Plus.

* Order of the State Customs Committee of 30.03.2004 No. 395 “On approval of the Instruction on
the performance of customs operations when declaring goods in electronic form” // SPS Consultant Plus.

* Order of the Federal Customs Service of 30.10.2006 No. 1062 “On Ensuring the Security of
Information in the Information Interaction of Customs Authorities with Participants in Foreign Economic
Activities and Networks of Common Use (expired on July 14, 2016 in connection with the issuance of
Order No. 83 of the FCS of January 20, 2013 // SPS Consultant Plus.

¢ Order of the State Customs Committee of 27.05.2004 No. 619 “Concerning the conduct of
organizational and technical measures for the introduction of the electronic declaration form (expired
on the basis of the order of the Federal Customs Service of Russia of May 24, 2007 No. 646)”; order of the
Federal Customs Service of Russia of 24.05.2007. No. 646 “On Approval of the Procedure for Including
Customs Authorities in the List of Customs Authorities Having Sufficient Technical Equipment for the
Application of the Electronic Form of Declaration” // SPS Consultant Plus.

7 Order of the Federal Customs Service of 24.01.2008 N 52 “On introduction of information
technology for submission to customs authorities of information in electronic form for the purposes
of customs clearance of goods, including with the use of the international association of networks
“Internet” // SPS Consultant Plus.

8 P.7.4 of the Decree of the Government of the Russian Federation of 28.12.2004 No. 863 “On rates of
customs charges for customs operations” // SPS Consultant Plus.
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charge is a fee for the service rendered and its value should be equivalent to the
costs incurred, the rate reduction reflects the ongoing cost reduction.

The study of the legal basis for the regulation of electronic declaration in the
Russian Federation provides us an opportunity to talk about its development. So,
for example, from 01.01.2014, the electronic form of declaring goods is fixed as the
main and priority approach by the norms of the federal law “On Customs Regula-
tion” (Article 204). The Government of the Russian Federation has the right to es-
tablish lists of goods, customs procedures, as well as cases in which the declaration
can be made in writing’.

Departmental regulation is also improved on this issue. For example, the FCS
of Russia has developed and established a number of procedures related to the
implementation of electronic declaration for goods:

located in the territory of the activities of the customs authorities, other than
the place of their declaration'’;

classified in the group of 27 Commodity Nomenclature of the EAEU, in accor-
dance with the Order of the Federal Customs Service of Russia of 03.12.2010 No.
2330 “On the places of declaration of certain types of goods” in the case where the
location of their place of loading and / or transshipment does not coincide with the
place their declaration"'.

Analyzing the practice of applying the Russian electronic declaration system,
we can say that a customs declaration submitted in electronic form is an electronic
document that is a collection of information signed by an electronic signature'?.

The electronic declaration was verified by an authorized official of the customs
authority and, on the basis of this, decision was made on the choice of forms of
customs control, on the need to submit electronic documents specified in the in-
ventory®.

® For example, Decree of the Government of the Russian Federation of 13.12.2013 Ne1154 “On the
list of goods, customs procedures, as well as cases in which customs declaration of goods can be carried
out in writing””

10 Order of the Federal Customs Service of 22.04.2011 N 845 “On approval of the procedure for the
performance of customs operations in the customs declaration in electronic form of goods located in the
region of activities of the customs authority, other than the place of their declaration.” // SPS Consultant
Plus.

' Order of the Federal Customs Service of 01.04.2011 No. 695 “On approval of the Provisional pro-
cedure for the execution by customs officials of customs authorities of customs operations in the customs
declaration in electronic form of goods classified in group 27 of the Commodity Nomenclature of the
EAEU, in accordance with the Order of the FCS of Russia of 03.12.2010 No. 2330 “On the places of decla-
ration of certain types of goods” in the event that the location of these goods or the place of their loading
and / or transshipment does not coincide with the place of their declaration // SPS Consultant Plus.

12 As arule, submission of documents confirming the information declared in the electronic customs
declaration is not required.

13 The decision is communicated to the declarant by an authorized message.
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Assessing the presence of such positive moments as time saving, transparency
of the declaration process, reduction of direct contacts with customs officials, one
should point out the unsolved problems: the maturity of the electronic digital sig-
nature (validity of 1 year), manual data entry into electronic documents and the
fact that a significant part of the permits must be submitted in paper form and
they are checked by customs officers. That is, before 01/01/2018, it was required
to complete the main customs procedures on paper, and electronic processes only
duplicated the paperwork and the participation of customs officials in the verifica-
tion of information, and therefore in the release of goods was preserved.

A comprehensive solution to the problems with regard to the enhancement of
the level of administration of customs payments in the application of the electronic
declaration form became possible with the entry into force of the Customs Code
of the Eurasian Economic Union (hereinafter — CC of the EAEU)", the norms of
which establish the priority of electronic customs declaration (Part 3, Article 104
of the CC of the EAEU).

Now the fulfillment of customs operations related to the filing of the declara-
tion and its release is taking place with the use of information systems of customs
authorities’®. This approach almost completely automates the decision-making of
customs authorities and minimizes the participation of officials in it.

The achievement of a balance between public (the state) and private (partici-
pants in foreign economic activities) interests with the use of information system
development and automation of all customs processes is recorded in the integrated
program for the development of the FCS of Russia until 2020'¢. The key to the effec-
tiveness of these actions is the modernization of the software tools used. This process
is not recently organized, but it is proceeding to fulfill the requirements of the action
plan (“road map”) for improving customs administration'’. That is, the existing proj-
ect on the administration of funds on the resource of the Single Accounts of the FCS
of Russia (hereinafter referred to as the SA resource) is taken as a basis!®.

'* Customs Code of the Eurasian Economic Union. Appendix 1 to the Agreement on the Customs
Code of the Eurasian Economic Union of April 11,2017 // SPS Consultant Plus.

5 Tt is carried out in electronic form, and the paper version is a duplicate one.

16 Order of the FCS of Russia of June 27, 2017 N 1065 On the decision of the Board of the Federal
Customs Service of May 25, 2017 “On the Comprehensive Development Program of the FCS of Russia for
the period until 2020” // SPS Consultant Plus.

17 Decree of the Government of the Russian Federation of 29.06.2103 No. 11225-r On approval of the
plan of measures (“road map”) “improvement of customs administration (as amended on November 28,
2017) // SPS Consultant Plus.

8 Order of FCS of Russia, Ministry of Finance of the Russian Federation of August 22,2016 No. 1617
“On approval of the Provisional order of work of the interested structural divisions of the FCS of Russia,
the Central Information and Technical Customs Administration and customs with a single resource of
personal accounts of payers of customs duties and taxes opened at the level of the FCS of Russia // SPS
Consultant Plus.
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A participant of the foreign economic activity after it is included in the SA" re-
source it gets the opportunity to enroll* and / or debit* the funds automatically in
real time and regardless of the place of customs declaration, that is, in the territory
of any region of the Russian Federation.

The possibilities of using the SA resource allow conducting operations to en-
roll funds received for payment of customs payments in the course of continuing
customs procedures and return if there is evidence of excessive payment (exces-
sive collection), as well as advance customs payments administered by customs
authorities.

Information on the flow of funds paid by the payer after the beginning of the
administration of his personal accounts in the SA resource can be provided to
the payer by any customs office at the choice of the payer and (or) through the
“Personal account” service of the personal cabinet of the foreign economic activity
participant on the official website of the FCS of Russia, sites of customs payment
operators.

Based on the analysis of the already existing experience of using SA resource,
it can be considered as an effective tool for improving the system of payment of
customs payments by simplifying the calculations and reducing the time of their
implementation, as well as in connection with the decrease in the influence of the
human factor.

The functions of administering customs payments when working with the SA
resource are distributed between the FCS of Russia (these tasks are assigned to the
administration of the Main Directorate of Federal Customs Revenues and Tariff
Regulation) and the customs authorities (usually in the region of the customs of-
fice where the customs declaration of goods was carried out)*.

¥ Inclusion in the resource of the SA takes place on the basis of a written application from the par-
ticipant in the foreign economic activity to the Main Directorate of Federal Customs Revenues and Tariff
Regulation of the FCS of Russia. The requirements for the formulation and content of the application are
fixed in the Provisional Order of the Structured Units of the FCS of Russia, the Central Information and
Technical Customs Administration and the Customs with the Unified Resource of the Accounts of the
Payers of Customs Duties and Taxes Open at the Level of the FCS of Russia (Appendix No. 1 to the FCS
of Russia Order August 22, 2016 No. 1617 // SPS Consultant Plus. So it is made out on the company let-
terhead of the organization, signed and stamped and must contain information about: INN, KPP, OGRN,
the full name of the organization, the checkpoint of the largest payer, the branches, the full address, the
planned date of transfer of work in the SA resource, the method of payment of customs payments and etc.

2 Tt is made on the basis of information from payment documents, extracts from the personal
account coming from the treasury.

21 Tt is implemented from the budget classification code.

22 The distribution of functions for the administration of customs and other payments administered
by customs authorities when working with a single resource of personal accounts of payers of customs
duties and taxes opened at the level of the FCS of Russia, between the FCS of Russia and customs
authorities is set out in Appendix No. 2 to the order of the FCS of Russia of August 22, 2016 N 1617 //
SPS Consultant Plus.

133



Russian Law: Conditions, Perspectives, Commentaries

Based on the analysis of the wording and distribution of functions, one can ar-
gue that it is implemented in such a way that solving the fiscal interests of the state
creates a comfortable environment for participants of foreign economic activity.
Thus, for example, the formation of registers of confirmations of the use of pay-
ment is assigned to the administration of the FCS of Russia, but to the functions
that are included in the customs office responsibility area, in the region where the
customs declaration of goods was carried out, are consideration of an application
for the return of a fund pledge and making a decision to return a fund pledge, and
the payer can receive the confirmation of payment of customs duties and taxes at
any customs office of his choice.

The effectiveness of the application of electronic customs declaration depends
on the state of the applied technologies, the level of which should enable to refuse
to provide supporting documents and to automatically produce goods. That is,
electronic technology should be applied throughout the process — from the re-
ceipt of goods to its release (completion of the declared customs procedure).

At the same time, it should be pointed out that the effectiveness of introduc-
ing changes is possible only if both the national information systems of the EAEU
member states and at the level of the EAEU are improved.

The Integrated Information System of Foreign and Mutual Trade® (hereinafter
referred to as — the Integrated System) ** operates in the EAEU. The main tasks of
the system are the implementation and improvement of electronic declaration and
payment of customs payments in real-time mode.

At the present stage of development, the integrated system is a complex of:

territorially distributed state information resources and information systems of
authorized bodies,

information resources and information systems of the Eurasian Economic
Commission (hereinafter — EEC).

Authorized bodies for the creation of the above-mentioned national segments
are”:

Office of the Government of the Republic of Armenia;

» Decision of the Board of the Eurasian Economic Commission No. 96 of 18.08.2015 “On Inter-
state Tests of the Integrated Information System of Foreign and Mutual Trade” (with the Regulations on
Interstate Tests of the Integrated Information System of Foreign and Mutual Trade, Regulations on the
Commission for Interstate Testing of Integrated Information system of external and mutual trade) //SPS
Consultant Plus.

#* Tts creation began with the conclusion on 21.09.2010 by the governments of the member states of
the Customs Union within the Eurasian Customs Union Agreement on the creation, functioning and de-
velopment of an integrated information system of foreign and mutual trade of the Customs Union. Avail-
able at:// URL: http://www.eurasiancommission.org/docs/Download.aspx?IsDIg=0&ID=3070&print=1
(accessed: 10.09.2018 )

» There is still no information on the official EEC website on such an authority body in the Kyrgyz
Republic.
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Ministry of Communications and Informatization of the Republic of Belarus;

Ministry of Investment and Development of the Republic of Kazakhstan;

Ministry of Communications and Mass Media of the Russian Federation?®.

The functioning of the integrated system is primarily aimed at reducing eco-
nomic and administrative barriers and increasing trade between Member States.
This is done by ensuring effective regulation of foreign and mutual trade using in-
formation telecommunication technologies while transferring goods and vehicles
across the customs border of the EAEU.

The activity of the integrated system is carried out on the basis of plans devel-
oped in cooperation with authorized bodies and approved by the EEC Council.
That is, twenty priority directions for 2017-2018 are emphasized, including cus-
toms and tariff and non-tariff regulation, enrollment and distribution of import
customs duties, information interaction of national “single window” mechanisms
in the system of regulation of foreign economic activity*.

Namely, it is the “single window” mechanism that should minimize costs, sim-
plify and improve the conditions for carrying out foreign economic activities on
the territory of the EAEU?, allowing the participants in foreign economic activi-
ties to present documents in a standardized form through a single channel.

The application of this mechanism makes it possible:

single-time submission of documents and information by the participants of
foreign economic activities;

automatic redistribution of documents and / or information between state au-
thorities of the EAEU member states, based on the requested services;

informing interested parties about the status of consideration of applications®’;

electronic payment of customs payments;

etc.

The informational interaction of the tax authorities of the member states is
regulated by the Protocol of 11.12.2009 “On the exchange of information in elec-
tronic form between the tax authorities of the member states of the Eurasian Eco-

% The official EEC website: // URL: http://www.eurasiancommission.org/ru/act/dmi/inftech/iis/
Pages/default.aspx (accessed: 10.05.2018)

7 Order of the Council of the Eurasian Economic Commission of 13.01.2017 Ne 6 On the plan
of measures for the creation, operation and development of the integrated information system of the
Eurasian Economic Union for 2017 — 2018 (Appendix 1) // SPS Consultant Plus.

% Decision of the Supreme Eurasian Economic Council of May 29, 2014 No. 68 On the main
directions of the development of the” single window “mechanism in the system of regulation of foreign
economic activity // SPS Consultant Plus.

¥ For example, by creating “personal cabinets,” reflecting information about transactions at all stages
of the movement of goods.

¥ Decision of the Supreme Eurasian Economic Council of 08.05.2015 Ne 19 On the plan of measures
to implement the main directions of the development of the “single window” mechanism in the system of
regulation of foreign economic activity // SPS Consultant Plus.
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nomic Union on the paid amounts of indirect taxes™!. Unified requirements for
the tax authorities of the Member States were established for the composition and
structure for the exchange of information on amounts of indirect taxes paid, on
the benefits and exemptions applied. This procedure allows you to quickly trace
the payer’s documents, create a database of exporters and importers, producers of
goods, collect statistical information on the volumes of mutual trade. Priority areas
in this interaction are the development of joint positions on the methodology of
taxation, the procedure for applying tax legislation and this undoubtedly increases
the efficiency of administration of payments.

In the Russian Federation the information resource “EAEU — exchange™, pro-
vides information exchange between tax and customs authorities. Its application
is aimed at improving the efficiency of monitoring the receipt of indirect taxes,
including by checking the validity of applying zero VAT rates, exemption from
payment of excises. An illustration of the mechanism in action is the opportunity
to confirm the application of a zero VAT rate by sending “electronic” registers®.

We believe that the mechanisms of the “single window” and electronic declara-
tion are interconnected and the effectiveness of the system of customs adminis-
tration in general and customs payments as its component depend on from their
development. For the successful operation of the “single window” as a fiscal chan-
nel, it is necessary to organize information cooperation and interaction of the tax
and customs authorities of the EAEU member states. In the context of the transfer
of authority for the implementation of certain types of state control to the customs
authorities of the Russian Federation*, close cooperation between tax and customs
authorities will reduce administrative barriers and improve the quality of control.

Expectations from the application of electronic declaration, including the im-
provement of administration of customs payments, will be justified only if the na-
tional approaches of the EAEU member countries are actively harmonizing in the
implementation of information technologies, because effective interaction is pos-
sible only in this way (for example, the recognition of electronic documents). The
problem of harmonizing not only the technical but also the legal compatibility of
the information systems of the Member States should be resolved.

31 SPS Consultant Plus.

32 QOrder of the Federal Tax Service of Russia of 08.04.2015 No. MMV-7-15 / 140 @ On approval of
the Methodological recommendations for maintaining the information resource “EAEU — exchange //
SPS Consultant Plus.

3 Protocol on the exchange of information in electronic form between the tax authorities of the
member states of the Eurasian Economic Union on the paid amounts of indirect taxes (St. Petersburg,
December 11, 2009) // SPS Consultant Plus.

** Federal Law No. 394-FZ of 28.12.2010 On Amending Certain Legislative Acts of the Russian
Federation in Connection with the Transfer of Authority for the Implementation of Certain Types of State
Control to the Customs Authorities of the Russian Federation // SPS Consultant Plus.
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The Treaty on the Eurasian Economic Union (hereinafter referred to as the
“Agreement on the EAEU”)* stipulates the need for activities aimed at informa-
tional interaction using information and communication technologies and a trans-
border trust area within the framework of the EAEU, and one of the ways indicates
the improvement of the system of levying value-added tax in mutual trade (includ-
ing the use of information technology) (p. 23).

The norms of the Customs Code of the EAEU (Art. 365) have established that
issues related to information systems and technologies, means of their provision
and protection used in the performance of customs operations are regulated by the
legislation of the Member States of the EAEU.

In Russia, the Federal Law No. 149-FZ of July 27, 2006 “On Information, In-
formation Technologies and Information Protection™” is in force in the sphere of
the use of information technologies, in Armenia, Law No. 3R-176 of August 13,
2005 “On Electronic Communication” *, in Belarus, Law No. 455-3 of 10 Febru-
ary, 2008 “On Information, Informatization and Protection of Information™, in
Kazakhstan, Law No. 418-V ZRK of 24 November, 2015 “On Informatization™’, in
the Kyrgyz Republic — the Law No. 107 of 8 October, 1999 “On Informatization™'.

The order of application of the electronic document and electronic digital sig-
nature, which are mandatory elements of the electronic form of declaration, are
regulated by the following acts in:

The Russian Federation — Federal Law of 06.04.2011, No. 63-FZ “On Elec-
tronic Signatures™®,

the Republic of Kazakhstan — law “On electronic document and electronic
digital signature™,

» Signed in Astana on May 29, 2014. Available at: // URL: http://www.eurasiancommission.org.
(accessed: 10.05. 2018)

% This concerns the issues of development, production or acquisition, terms and conditions of use,
requirements for them in the organization of electronic information interchange, implementation.

7 Federal Law of the Russian Federation of 27.07.2006 No. 149-FZ “On Information, Information
Technologies and Information Protection”// SPS Consultant Plus.

3 The Law of the Republic of Armenia of 13.08.2005 No. 3R-176 “On Electronic Communications” //
SPS Legislation of the CIS Countries.

% Law of the Republic of Belarus No. 455-3 of 10.02.2008 “On Information, Informatization and
Protection of Information” // SPS Legislation of the CIS Countries.

1 Law of the Republic of Kazakhstan of 24.11.2015 No. 418-V ZRK “On Informatization” // SPS
Legislation of the CIS Countries.

4 Law of the Kyrgyz Republic of 08.04.1999 Ne107 “On Informatization” // SPS Legislation of the CIS
Countries.

2 Federal Law of 06.04.2011 Ne 63-FZ On Electronic Signature// SPS Consultant Plus.

# Law of the Republic of Kazakhstan of 07.01.2003 Ne370-II On electronic document and electronic
digital signature // SPS Legislation of the CIS Countries.
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the Kyrgyz Republic — law “On electronic document and electronic digital

signature™,

the Republic of Armenia — law “On electronic document and electronic digital

signature™,

the Republic of Belarus — Law “On electronic document and electronic digital
signature”™.

The bodies of the EAEU* also regulate relations in the sphere in question. This
block is represented by a considerable number of acts (more than sixty), but on the
basis of the content analysis they can be grouped into two groups according to the
areas of the application of the action:

organization of an integrated information system of foreign and mutual trade®,

implementation of information interaction between the state authorities of the
EAEU member states and third parties®.

It should be pointed out that decisions of the Eurasian intergovernmental coun-
cil and decisions of the Supreme Eurasian Economic Council are subject to execu-
tion by member states in the manner provided for by their national legislation™.

* Law of the Kyrgyz Republic of 17.07.2004 No0.92 On an electronic document and electronic digital
signature // SPS Legislation of the CIS Countries.

* Law of the Republic of Armenia from 15.01.2005 No. HO-40 On electronic document and
electronic digital signature // SPS Legislation of the CIS Countries.

% Law of the Republic of Belarus from 28.12.2009 Ne113-3 On electronic document and electronic
digital signature // SPS Legislation of the CIS Countries.

¥ Such as the Supreme Eurasian Economic Council, the Eurasian Intergovernmental Council, the
EEC.

8 See, for example, the EEC Council Regulation from 13.01.2017 No. 6 “On the Action Plan for the
Establishment, Operation and Development of the Integrated Information System of the Eurasian Eco-
nomic Union for 2017 — 2018”, decision of the Supreme Eurasian Economic Council of 08.05.2015. No.
19 “On the plan of measures for the implementation of the Basic Directions for the Development of the
Single Window Mechanism in the System of Regulation of Foreign Economic Activity, Decree No. 13 of
29.05.2015 “On the Improvement of the Single Traffic within the Framework of the Eurasian Economic
Union and the Unified Guarantee Mechanisms for Customs Transit” Decree of the Collegium of the EEC
0f 26.01.2016 No. 11 “On the Procedure for Coordinating the Harmonization of Draft Acts Included in
the Law of the Eurasian Economic Union Related to the Design and Use of Documents Required for the
Implementation of Foreign Economic Activities, which influence the development of national “single
window” mechanisms // SPS Consultant Plus.

# See, for example, Decision of the Council of the EEC from 18.09.2014 No. 73 On the Concept of
the Use of Services and Legally-binding Electronic Documents for Inter-State Information Interaction,
Decision of the Supreme Eurasian Economic Council from 29.05.2014 No. 66 On the commencement of
negotiations with The People’s Republic of China on the conclusion of an agreement on the exchange of
information on goods and vehicles of international transport, transported across the customs borders of
the Customs Union and the People’s Republic of China, Decision of the EEC Collegium from 07.11.2017
No. 134 “On some issues of customs operations at the arrival and departure of certain categories of goods
transported through the territories of states that are not members of the Eurasian Economic Union and
(or) the sea without being placed under the customs procedure for customs transit // SPS Consultant Plus.

*0 Tt is fixed in clause 1 of Art. 6 of the Treaty on the Eurasian Economic Union // SPS Consultant Plus.
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Decisions, orders and recommendations of the EEC are adopted by the EEC
Council and the EEC Collegium within the powers established by the EAEU Trea-
ty and international treaties within the framework of the EAEU. The delimitation
of the powers and functions of the EEC Council and the EEC Collegium is deter-
mined by the EEC Work Regulations®.

There is a legal difference between the decisions and orders of the EEC: the first
have a normative legal character and are mandatory for the Member States, and the
latter are of an organizational and administrative nature.

EEC recommendations are not mandatory for implementation in the territories
of member states and therefore are not included in the list of acts forming the law
of the EAEU. However, they contribute to the formation of new principles of the
EAEU law, including on the issues we are considering. For example, the EEC ad-
opted recommendation on the uniformity of approaches applied in each member
state of the EAEU to ensure information security by adopting a list of standards
and recommendations in the field of information and telecommunications tech-
nologies and information security™.

At present, vector of legal regulation of the use of information technologies in
the customs area of the EAEU is evolving towards the predominance of depen-
dence on national legislations of its member states. At the same time, the legal basis
of decisions and orders of the Supreme Eurasian Economic Council, the Eurasian
Intergovernmental Council and the EEC on the issues under consideration deter-
mines the organizational aspects related to the provision of information interac-
tion, which is an indicator of the goal of achieving the next level of integration
development.

To understand the impact and determine the importance of electronic decla-
ration on the effectiveness of customs payments administration, we analyzed its
legal framework at various levels®* and believe that there is an opportunity to shift
customs procedures into electronic format. This form of declaration makes it pos-
sible to exclude the influence of the human factor, to avoid (at the present stage —
significantly reduce) the provision of supporting documents, to issue goods auto-
matically. At the same time, all the prerequisites (technical and legal) arise in the

*! Decision of the Supreme Eurasian Economic Council of 23.12.2014 No. 98 On the Regulations of
the Eurasian Economic Commission // SPS Consultant Plus.

52 P. 13 of the Statute on the Eurasian Economic Commission (Appendix No. 1 to the Treaty on the
Eurasian Economic Union // SPS Consultant Plus.

> EEC Recommendation No. 2 of 03.02.2015 On the list of standards and recommendations in the
field of information and telecommunication technologies and information security used in the creation,
operation and development of an integrated information system for foreign and mutual trade// SPS
Consultant Plus.

> The national legislation of the member states of the EAEU, acts of supranational and international
level of regulation on the researched range of issues were considered.
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administration of customs payments to avoid many dissimilar actions and to form
a single fiscal channel on the basis of information technologies.
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focynapCTBEHHbIN KOHTPOJb
B chepe 3almTbl NEepPCOHaANIbHbIX
DAaHHbIX

J1.K. Tepewenko

3acnyxeHHblin lopuct Poccuitickoii depepaumm, 3amM. 3aBeayilolero oTaes oM agMu-
HUCTPATUBHOIO 3aKOHOAATENLCTBA M Npouecca MHCTMTyTa 3akOHOOATENBCTBA U CpaB-
HUTeNbHOro npasoBedeHnss npu [lpaButenbctBe Poccuiickoii Pepepauunn, LOKTOP
lopugnyecknx Hayk. Agpec: 115142, Poccuitickas depepaumsa, MockBa, KonomeHckas
yn., 21, kB. 234. E-mail: Itereschenko@hse.ru

AHHOTaUMA

CTaTbsl NoCBsiLLeHa Hanbonee akTyasibHbIM Npobsiemam, BO3HMKAIOLWMM B NpOoLLecce npume-
HEeHUS 3aKOHOAATESIbCTBA O NePCOHasIbHbIX JAaHHbLIX MPY OCYLL,ECTBIEHNN rOCY4aPCTBEHHOIO
KOHTPONSA 3a cobnoaeHMEM YCTaHOB/EHHbIX TPeboBaHWIA, a TakXe aHanu3y npaBonpume-
HUTENbHOM NPaKTUKU, B TOM YMCIe 3allmTe NepCoHasbHbIX AaHHbIX HECOBEPLUEHHONETHUX.
YcTaHoBneHHble TpeboBaHNs 3aluUThl NePCOHaNbHbIX JAHHbLIX PACCMAaTPMBAIOTCA C TOYKU
3peHus obecnevyeHns HanaHca MHTEPEeCOB JIMYHOCTK, 0bOLEecTBa B LLeSIoM 1 BU3HEeC-CTPYK-
Typ, 4TO npeanosiaraeétT copasmMepHOCTb, 0OOCHOBAHHOCTb W BbIMOJIHUMOCTbL 3TUX Tpebo-
BaHWiM, BKJloYas TpeboBaHne ob6ecneynTb «afAeKBaTHYO» 3aLLMUTY NepCcoHaNbHbIX AAHHbIX.
IOpuanyeckune n TexHndyeckne TpedoBaHUs, yCTaHaBNMBaAEMble B LIENSX obecneyeHms 3a-
LWMTbl NePCOHANbHbIX AAaHHbIX, MPaB PUINYECKMX NTNLL, U 3aKOHHbBIX MHTEPECOB IOPUANYECKMX
L, O0SXHbI OblTh 4ETKO cHanaHCUPOBaHbI M aAeKBaTHbI, YTOObI HE CO34aBaTb MOMEX pas3-
BUTWIO PbIHKA, C OQHOM CTOPOHbI, 1 HEe HapyLLaTbh MHTEPECOB CYyObeKTOB NepCOoHasIbHbIX AaH-
HbIX, C Apyroi. MNokasaHa npakTMka KOHTPOss 3a cobniogeHMeM 3akoHo4aTeNbCTBa O Nep-
COHasbHbIX AAHHbLIX. ABTOPOM YCTaHOBJIEHO, YTO KOHTPOJIbHbIE MEPOMPUSATUS, Kak NPaBuo,
HanpasJfieHbl Ha ob6ecrneyeHme 3amTbl MHPOPMaLMM O rpaxaaHax Kak TakoBoW, cobnoae-
HUe ycnoBuin ee 006paboTkuy, a He NpaB rpaxaaH Npn 06paboTke MX NEPCOHANbHbLIX AAHHbIX.
He Bcerna ¢dopmanbHoe cobniogeHne onepaTtopom TpeboBaHuiA 3akoHO4ATENbCTBA O Nep-
COHaJbHbIX JAHHbIX CBUAETENbCTBYET O COOJIIOAEHUN MHTEPECOB CaMuX CyOBbEKTOB Nepco-
HasbHbIX AaHHbIX. IMeeT MecTo HanpaBeHHOCTb FOCYAapPCTBEHHOMO KOHTPOS HA MPOBEPKY
dopmanbHOro cobnaeHns 3akoHo4aTeNbCTBa, HEYPEeryMpoBaHHOCTb OTAEMbHbIX BOMNPO-
COB, HEYETKOCTb HOPM, MO3BOJIAIOLLINX HEOAHO3HAYHO VX TPaKTOBaTb, B TOM YMC/e NMpu Npo-
Be[EHNUM rOCYyAapCTBEHHOr0 KOHTPONSA M Haa3opa. B ctatbe npoBoaMTCS aHanns3 obLwmx
TEHOEHUWNIA Ppa3BUTUS U COBEPLUEHCTBOBAHNSA rOCYAapCTBEHHOIO KOHTpons. MpeanaraeTcs
npumMeHeHne anddepeHuMpoBaHHOro noaxoaa kK tTem cdepam, roe obpadarbiBatoTcs nep-
COHalnbHble AaHHble. JlenaeTcs BbIBOA 0 HEOOXOAMMOCTN MOAEPHMU3AUMM OPraHU3aLnmn KOH-
TPOJIbHOM AEATENBHOCTM MO 3aLMTE NEePCOHabHbIX AAHHbIX, aKTUBU3aLMM NCNOJIb30BaHUS
HOBbIX TEXHOJIOTMIN 06PaboTKM NHPopMaumn. Ocoboe BHMMaHMe yaeneHo npaBonpuMeEHN-
TeNIbHOW NPaKTUKe 3alLUUTbl NePCOHaNbHbIX AaHHbIX HECOBEPLUEHHONETHUX, B TOM YMCHe UX
O1OMETPUYECKNX MEPCOHANbHbIX AAHHbIX.
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KniouesBbie cnosa

roCcyOapCTBEHHbIN KOHTPOJb, MEPCOHASIbHbIE AaHHbIE, MPAaBO HA HEMPUKOCHOBEHHOCTb 4acT-
HOW XW3HU, OrpaHnyYeHns npas, 6anaHc NHTEPECOB, cynebHas npakT1ka, HeCoBEPLUEHHO-
neTHve

Bubnuorpaduryeckoe onucaxme: TepelleHko J1. K. locynapcTBeHHbI KOHTPOJIb B cdepe 3a-
LWNTbI NePCOHanbHbIX AaHHbIX // MpaBo. XypHan Beicwweln wkonbl akoHoMuKn. 2018. N2 4.
C. 142-161.

JEL: K1; YOK: 340 DOI: 10.17323/2072-8166.2018.4.142.161

TocymapcTBeHHas MOMUTUKA B cepe 3alMUThI IePCOHATbHBIX JAHHBIX CTPO-
UTCA VICXOZS U3 KOHCTUTYIIVIOHHBIX IOIOKEHM, KaCaroLXCsA HEPUKOCHOBEH-
HOCTY 4aCTHO >KM3HMY, INYHON U CEMENHOI TallH, IIpaB Y€/l10BEKa, IPUHATOIO B
pa3BUTHE KOHCTUTYIMOHHBIX ITOJIOXKEHMII 3aKOHOJATEIbCTBA U MEX/[YHAPOTHbBIX
obs3atenpctB Poccumiickoit @enepannu, B ToM 41cie BoiTeKaomux u3 Esporeri-
CKOJI KOHBEHLIMY O 3aiyuTe U3NIECKNX NI IPY aBTOMATH3VPOBAaHHON 00Opa-
60Tke mepcoHanbHbIX AaHHBIX (CTpacOypr, 28.01.1981), a Taxke u3 JloroBopa o
EBpasuiickoM 3KOHOMI4ecKOoM coroze oT 29.05. 2014%.

[TockonbKy IpaBO Ha 3aLIUTY IEPCOHANbHBIX JAHHBIX — 3TO IIPAaBO OTHO-
CUTE/IbHOE, a He abCOMIOTHOE?, IIPY YCTAaHOB/IEHUM TPeOOBaHUII K 3aluTe Iep-
COHA/IbHBIX JIaHHBIX IPVHLIMUIINMAIbHBIM MOMEHTOM SIB/IsieTCsl obecrieueHue Oa-
JIaHCA VIHTEPECOB IMYHOCTH, 00IIecTBa U OM3HEC-CTPYKTYP, YTO IIPeIoIaraeT
COpPa3MepHOCTb, 0OOCHOBAaHHOCTb U PEabHYIO BBIIOTHMMOCTb 9TUX TpeboBa-
HWIT, BK/IIOYasl TpeOoBaHMe 00eCIeYnTh «afleKBaTHYIO» 3alLUTy HePCOHANTbHBIX
naHHBbIX. COOTBETCTBEHHO, IOpUMYECKVe VM TeXHUYecKyue TpeOoBaHMs, ycTa-
HaB/IMBaeMble B LIe/IX 3aIUTHI IEPCOHANBHBIX JAHHBIX, TPaB GU3NIECKUX JINI]
Y 3aKOHHBIX MHTEPECOB OPUANIECKUX UL, JO/DKHBI OBITh COATaHCUPOBAHBI I
aJleKBaTHBI, YTOOBI He CO3[jaBaTh ITIOMeX PasBUTHUIO PBIHKA, C OFHON CTOPOHBI, I
HapYILIeHV UHTEPECOB CYO'beKTOB IePCOHA/IbHBIX JAHHBIX — C IPYTOIL.

OcHoBHble Tpeb6OBaHUA K 00€CIeYeHMIO 3AI[UTHI II€PCOHANBHBIX TaHHBIX
ycraHoBneHbl PefiepanbHbIM 3aKOHOM OT 27.07.2006 Ne 152-03 «O mepconanb-
HBIX JaHHBIX» (mamee — O3 Ne 152-D3) 1 NpUHATHIMU B €T0 UCIIOTHEHVE TTO]]-

! OdnnmanbHbli caiiT EBpasuiickoro sKOHOMMYECKOTro corosa [OnekTpoHHbll pecypc]: // URL:
http://eaeunion.org/ (nara o6pamenns: 01.08.2018)

* Takoit nosuuyy npugepxnaerca Koncturynuonnsiit cyn Poceniickoit Penepany 1 Ha 3TOM e
TIPMHINIIE CTPOUTCs 3akoHoAaTenbcTBO EC (cM. Permament Ne 2016/679 EBpomeiickoro mapiaMeHTa u
Cogeta EBpocorosa «O saumre ¢pusndeckux auL npu o6paboTke IepCOHANbHBIX JaHHBIX 1 O CBOOOf-
HOM 00pallleH!N TaKUX JAHHBIX, a Takke 06 orMeHe dupektuBbl 95/46/EC (O6muit PernameHT o 3a-
LIyTe IIEPCOHANBHBIX faHHBIX)» (Bproccens, 27.04.2016).

* C3PD.2006. Ne 31 (1 u.). Cr. 3451.
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3aKOHHBIMM HOPMATMBHBIMM IIPaBOBBIMM aKTaMW. DTy TpeboBaHMs obpaie-
HBI, IPeXJie BCETO, K OIlepaTOpaM IE€PCOHAIbHBIX JJAHHBIX, K KOTOPbIM COITIACHO
®3 Ne 152-P3 oTHOCATCA TOCYlapCTBEHHbIE M MYHUIMIIA/IbHbIE OPTaHbl, I0pU-
naudecKue niy puandeckue I, CaMOCTOATEIBHO VI COBMECTHO C APYTUMMU
JMLAMY OpTaHM3YIole / OCYIIeCTBANe 00pabOTKY IepCOHAIbHBIX HaHHBIX,
a TaK)Ke OIpefeNsole ey UX 00paboTKy, COCTaB JaHHBIX, HOMIEXAIINX 00-
paboTKe, eiicTBYA (Omeparyim), CoBeplIaeMble C IePCOHANTbHBIMM JAHHBIMIL.

Tpe6oBaHus kK 06pabOTKe NePCOHAIbHBIX JAHHBIX BBITEKAIOT IIPAKTUYECKY U3
Ka)X/IOJl CTaThy, HO €CTh CTAaTbl, HEIIOCPEACTBEHHO OOpalljeHHbIe K OllepaTopam
HepPCOHA/IbHBIX HaHHBIX. JTO CT. 18 «Ob6s3aHHOCTY OLIepaTopa pu cbope mepco-
HaJIbHBIX JJAHHBIX», CT. 18.1 «Mepbl, HallpaB/ieHHbIe Ha oOecIlieyeHye BBIIIOTHe-
HUSL OIIePaTOPOM 00s513aHHOCTEN, IPeAYCMOTPEHHBIX HacTosmuM DeepanbHbIM
3aKOHOM», CT. 19 «Mepnl 110 o6ecrieyeHNI0 6€30I1aCHOCTY IIEPCOHAIbHBIX JAHHBIX
npu ux o6paborke». Oneparop 00s3aH MPUHUMATh MePbI, HEOOXOAVMBIE U JIO-
CTaTOYHBIE JIJIS BBIIIOJIHEHMsI YCTAaHOBIEHHBIX 00s3aHHOCTelL. [Ipn aToM omepa-
TOP CaMOCTOSITE/IbHO OIpeferisieT COCTaB 1 IepedeHb Mep, HeOOXOIMMBbIX U JI0-
CTAQTOYHBIX JUIS UX 0OecredeHu.

B cBor0 ouepenb, rocyjlapcTBO B JIMlle YIOTHOMOYEHHBIX OPIaHOB OCYLIECT-
B/IA€T KOHTPOJIb ¥ HAI30p 3a COOMIOieHNIeM YCTaHOB/IEHHBIX 3aKOHO/IATe/IbCTBOM
Mep. @3 Ne 152-D3 coprep>XUT CaMOCTOATENbHYIO ITIaBY, MOCBALEHHYIO TOCYAap-
CTBEHHOMY KOHTPOJIIO U HaJi30py 3a 06pabOTKOI epCOHAIbHBIX TaHHBIX, B KO-
TOPOJi MIMEEeTCs TOIbKO OffHA CTaThs, IOCBAILIeHHAA 9T0l TeMe — cT. 23. CormacHo
eil, YIIOJTHOMOYEHHBIII OpraH IO 3all}Te IPaB CYO'bEKTOB I€PCOHANTbHBIX JaH-
HBIX OofecIieurBaeT, OPraHM3yeT U OCYLIECTBIAET TOCYAAPCTBEHHBII KOHTPOIb
Y HaJ30p 3a COOTBETCTBMEM OOpabOTKM MepCOHANBHBIX JJAHHBIX TPeOOBaHMAM
@3 Ne 152-03 y IpUHATHIX B COOTBETCTBMY C HUM HOPMaTUBHbBIX IIPAaBOBbIX aK-
TOB. B Hacrosmee BpeMs QYHKLMM KOHTPOJIS 32 BBIIO/NHEHVEM OIlepaTopaMu
YCTaHOBJIEHHBIX TpeOOBaHMIT BO3/10XKeHbI Ha Pockomuaznsop. [Ipu aTom Heobxo-
VMO OTMETUTD, YTO C 1 ceHTsA6ps1 2015 I. OTHOILIEHVS IO KOHTPOJIIO U1 Ha/I30py 32
coOmofieHyeM 3aKOHO/IaTe/IbCTBA O IIEPCOHAIbHBIX JAHHBIX BbIBEIEHBI 113 Chephbl
mevicTBusa OefepanbHOrO 3akoHa OT 26.12.2008 Ne 294-D3* «O 3amuTe mpas 0pu-
OVYeCKUX NI ¥ MHAVBULYATbHBIX IIpeIIpMHUMATe/IeN IIPYU OCYLeCTBIeHNUN TO-
CYJapCTBEHHOIO KOHTPO/A (Haf30pa) M MYHUIIMIIATBHOTO KOHTPOIA» . B cooT-
BeTcTBUM C 4. 1.1 cT. 23 @3 Ne 152-D3 (BBeneHHoMt DeepanbHbIM 3aKOHOM OT

4 depepanpHblii 3aKoH 0T 21.07.2014 Ne 242-03 «O BHeceHUN M3MEHEHNII B OT/e/IbHbIE 3aKOHOA-
Te/bHBIe aKTbl Poccmiickort Pefepalinyt B 4acTy YTOYHEHNS MOPS[KA 06PaOOTKY IePCOHAMbHBIX JaH-
HBIX B MHPOPMALIOHHO-TeTIeKOMMYHMKALMOHHBIX ceTsix» // CIIC TapaHT.

> C 1.09. 2015 TaKxe He TpeOyeTcs COITTACOBAHMs MIPOBEPOK C IIPOKYpaTypoit. OCHOBaHMAMM Jis
BK/IIOYEHVSI IPOBEPKY B IUIAH SBJIAIOTCSA HA4alo OCYIECTB/ICHNUS ONEPaTOPOM JeATENTbHOCTH IO 00-
paboTKe NepCOHaIbHBIX JJAHHDIX, & TAK)XKe UCTeYEeHME TPEX JIeT CO JHA FOCYAapCTBEHHOI PerucTpannm
oIeparopa I OKOHYaHNUSA IOC/IeNHEN [I/TaHOBO IIPOBEPKI OIlepaTopa.
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22.02.2017 Ne 16-®3¢), nopsAnoOK OpraHu3anuy U IMpoBeeH s IPOBEPOK IOPU/IN-
YeCKVIX JINL] U MHAVMBUAYaIbHBIX IPEeANPUHMMATENIEN, ABJIIOMIXCS OllepaTopa-
MM 06pabOTKYM NEePCOHA/IBHBIX JAHHBIX, YIIOTHOMOYEHHBIM OPIaHOM IO 3alluTe
IIpaB CyO'beKTOB MepCOHANbHBIX JJAHHBIX, @ NOPANOK OPraHM3ALMU M OCYIIeCT-
BJIEHVIS TOCYAPCTBEHHOT'O KOHTPOJIS ¥ HaJi30pa 3a MX 00pabOTKOI MHBIMY JTNIIA-
MM, SBJIAIOLMIVMIUCA ollepaTopamy, ycraHaBnuBaercs [IpaBurtenbcrBom Poccmii-
ckoit epepanuu. [Ipouuto 6omee roga, HO KO CUX MOP JAHHBII HOPMATUBHBIIT
IIpaBOBOII AKT HE IPUHAT’.

[Ipu ycnonHeHUY KOHTPOJIbHBIX QyHKUMII POCKOMHAI30p AeEICTBYeT B CO-
oTBeTCcTBUM C nocTaHosneHueM [IpasBurenbctBa Poccum ot 16.03.2009 Ne 228
«O QepepanbHOIL CTy>k6€ 10 Han30py B cepe cBA3Y, MHGOPMALVOHHBIX TEXHO-
JIOTMIT I MacCOBBIX KOMMYHMKaLU» (KOTOpPBIM yTBepxKzieHo [lonoxkenne o De-
IepanbHOM CIy>k6e 1o Haf3opy B cepe cBA3M, MHPOPMALVIOHHBIX TeXHOTOTHI
Yl MAaCCOBBIX KOMMYHMKALIMIT) M ATMVHJCTPATVBHBIM PEITTAMEHTOM VICIIO/THEHVIS
PockoMHa/i30poM TOCYHapCTBEHHON (YHKIMU IO OCYLIECTBICHUIO TOCYAap-
CTBEHHOTO KOHTpO/A (Haf30pa) 3a COOTBETCTBMEM OOpabOTKM HMEepPCOHANTbHBIX
IaHHBIX TpeOOBaHMAM (pefilepaTbHOTO 3aKOHOATE/NbCTBA B 00/IACTY IIEPCOHATIb-
HBIX JaHHBIX (yTB. [Ipukazom MuukomcBsasu Poccyn ot 14.11.2011 Ne 312).

CormacHo AJMUHMCTPATMBHOMY perylaMeHTY, IPEeIMEeTOM TOCYAapCTBEHHO-
ro KOHTpoO/sA (Haf30pa) 3a COOTBETCTBUEM OOpPaOOTKM MEPCOHANBHBIX JaHHBIX
TpeOOBaHUAM 3aKOHOJATEIBCTBA B 0O/IACTY IIEPCOHAIbHBIX JAHHBIX SBJIAIOTCS:
1) HOKYMEHTBI, XapaKTep MHPOPMAILNM B KOTOPBIX IPEAIIOIaraeT VI JOIyCKaeT
BKJIIOYEHVE B HUX II€PCOHAIbHBIX JAHHBIX"; 2) NHPOpPMALMIOHHbIE CHCTEMBI IIep-
COHAJIPHBIX JAHHBIX; 3) [eATeIbHOCTD [0 00paboTKe IepCOHATbHBIX JaHHBIX.

¢ QepnepanbHblit 3aK0oH 0T 22.02.2017 Ne 16-D3 «O BHeceHMu M3MeHeHUiI B I71aBy 5 PefepaabHOTO
3akoHa «O IepCOHaNIbHBIX JAHHBIX» U cTaThio 1 PefepanbHOro 3akoHa «O 3aluTe IpaB IOPUANYECKIX
JINILL M MHAVIBUYa/IbHBIX IPEfIPYHUMATENIeN IPY OCYILeCTBIeHNN FOCYapCTBEHHOTO KOHTPOA (Haj-
30pa) ¥ MyHMLIMIIAJILHOTO KOHTpoA» // C3 PD. 2017. Ne 9. Cr. 1276.

7 Kak coobuaet PockoMHaf30p, BbiBefieHNe ¢ 1 ceHTAOpst 2015 rofia rocyAapCcTBEHHOIO KOHTPOIIA
M Hai30pa B 00/1aCTH TIepCOHA/IbHBIX JaHHBIX U3 cepbl HeficTBUA 3akoHa Ne 294-D3 M3MeHMIOo OT/ieNb-
Hble acIIeKTbl OPTaHM3ALVY U IPOBEJEeHM I KOHTPO/IbHO-Ha/I30PHbIX MEPOIIPUATUIA.

8 AnmuHucTpaTuBHBIT permameHt Ne 312 (m. 67.1) mpemycMmaTpyBaeT NMpuMOMTUSUTENbHBIA Iepe-
YeHb JJOKYMEHTOB, KOTOPbIE MOTYT BBICTYIATh IpeAMeTaMy MpoBepku. K HMM, B 4aCTHOCTHM, OTHOCATCA:
1) yBemoMieHre 06 06pabOTKe IIepCOHANBHBIX JAHHBIX; 2) JIOKa/IbHbIE aKThI OLIEPaTOpPa, PerTaMeHTUpY-
JoLIye IOPSIOK M YC/IOBYs 00paboTKM IepCOHAIbHBIX JAHHBIX; 3) IMMCbMEHHOE COITIacue CyObeKTa Iep-
COHa/IbHBIX JJAHHBIX Ha MX 00paboTKYy; 4) HOKYMEHTHI, OATBEPXKatolIe coOMoaeHe TpeboBaHMII 3a-
KOHOJAaTeNbCTBA TP 00pabOTKe CIIelMaTbHBIX KATETOPIIL M GMOMETPUIECKIX IePCOHAIbHBIX JAHHBIX,
B YaCTHOCTM, Ha/lM4Me Y ONlepaTopa COOTBETCTBYIOLIMX OCHOBAHMII A1 MX 06pabOTKY; 5) JOKYMEHTHI,
HOATBEP)KAIOLINe YHUYTOXEHIE OIlePaTOPOM MePCOHANIBHBIX JAHHBIX 110 JOCTYDKEHUM LIen MX 0bpa-
60TKI1; 6) JOKYMEHTBI, HeOOXO/IVIMBIE JI/IAl ITPOBEPKY PaKTOB O BO3MOXXHBIX HAPYIIEHNAX 3aKOHO/IaTe/b-
CTBa O IIEPCOHAJIbHBIX TAaHHBIX, M3/I0XKEHHBIX B 00pall[eHNAX TPpaKAaH ¥ MHPOpMALUY, HOCTYIVBIIENH B
PockoMHan30p; 7) HOKYMEHTBI, IIOATBEPKAIAOIIIE BBIIOTIHEHNE OLIePaTOpOM IIpefncanuit o6 ycrpa-
HEHUY paHee BbIAB/IEHHBIX HapyLIeHMIT 3aKOHO/[aTeNbCTBA O II€PCOHATbHbIX JAHHBIX.
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[Nocneguuit mpegMeT KOHTPOJA HACTONMBKO MIMPOK, 4TO, IO CYTH, BK/IIOYA-
eT JBa IepBbIX IpeaMeTa. HesaBucumo ot mpenmera koHTpona Coyxba mMeer
IIPaBO 3allpalllBaTh U NOMTY4aTb HEOOXOAMMBIE TOKYMEHTHI (CBefieHNs) I 10-
CTVDKEHMV Iiejiell IPoBeieHMA IIPOBepPKY, OMTy4daTh HOCTYI K MHPOPMAIVIOHHBIM
CUCTeMaM ITepCOHAJIbHBIX JaHHBIX B peXKMMe IPOCMOTPa ¥ BBIOOPKY HEOOXOIMOIT
MHpOpMAaIVK, IPUHIMATb MEPBI T10 IPUOCTAHOBJIEHNIO UM TIPeKpallieHnIo oopa-
OOTKY ITepCOHA/IbHBIX TaHHBIX, OCYIeCTB/IsIEMOII C HAPYLIeHWAMY TPeOOBaHNMIi 3a-
KOHOJIaTe/IbCTBA B 00/IaCTV ITepCOHAIBHBIX JAHHBIX, 00paIIaThCs B CYJL C MCKOBBI-
MM 3asIBJICHVMAMIU B 3aI[UTY IIPaB CyO'beKTOB IIePCOHA/IbHBIX JAHHBIX 1 T.JI.

Bmecre ¢ TeM cormacHo AZMUHNCTPATMBHOMY perniaMeHTy PockomHaz3op He
BIIpaBe TpeOOBaTh NMPeLbAB/ICHNS ONIePaTOPOM JLOKYMEHTOB VIV MHPOpPMALINH,
€C/IM OHM He OTHOCATCSA K IPeIMETY MPOBEPKM, a TAKXKe €C/IY CBEJEHUA U JJOKY-
MEHTBI MOTYT OBITb IIOTy4YeHBI ¥IM 13 MHBIX OPIaHOB TOCYAPCTBEHHOTO KOHTPO-
ns (Hag3opa), OpraHOB MYHUIIVITAIBHOTO KOHTPOJIAL.

Kak 6bU10 ckaszaHo, POCKOMHa#30p AB/IAETCA YHOTHOMOYEHHBIM (efepab-
HBIM OPTaHOM VICIIO/THUTE/IbHOI B/IACTY IO 3alUITE NIPaB CYO'beKTOB MePCOHAIb-
HBIX JaHHBIX. [Ipy 9TOM, KaK BUAMM, caM CyOBEKT IePCOHATbHBIX JAHHBIX II0
o01eMy npaBuTy He MTHPOPMMPOBAH O KOHTPOIBHBIX 1 IIPOBEPOYHBIX MEPOIIPH-
ATUAX, HEe MTHUIMUPYeET UX. VIHBIMU C/I0BaMM, KOHTPOJIbHbIE MEPONPUATHS, KaK
IIPaBMJIO, He 3aBVICAT OT BOJIM JIMLA, YbJ IIepCOHA/IbHBbIE TaHHbIe 0OpabaThiBa-
I0TCA, OT Ha/IM4MA VIM OTCYTCTBUA Yy HETO IPETEH3MII K OIlepaTopy IepCOHalb-
HBIX JJAHHBIX, XOTA CyO'beKT IIepCOHA/IbHBIX JaHHBIX CaM MOXKeT 00palaTbcs 1o
IIOBOJly HapyLIeHNsA ero IpaB (HEIOCPeCTBEHHO K OIlepaTopy IepCOHATbHBIX
JIaHHBIX, B YIIOTHOMOYEHHBIII I'OCY/JapCTBEHHBII OpraH, B Cy/ileOHble OPraHbI, B
npokyparypy). ITo cytu, mpaBuia KOHTPO/IA M HaJi30pa HallpaBJIeHbI Ha o0ecIe-
JeHMe 3alUThI MHPOPMALMY O TPaXk/JaHaX KaK TaKOBOIL, COOMIOfieHIe YCTIOBMIL ee
006paboTKy, a He IIpaB IpaXk/iaH Ipy 06paboTKe UX MepCOHANTbHBIX JAaHHBIX.

Hlanexko He Bcerga ¢opManbHOE COOIOfleHNE ONEepaTopoM TpeOOoBaHMII 3a-
KOHOJIaTe/IbCTBA O IIEPCOHA/IBHBIX IAHHBIX CBUJIETE/IBCTBYET O COOJIOfIEHNN VH-
TepecoB caMMX CyOBEKTOB IIe€PCOHAIBHBIX JAHHBIX. B Takux ciydasx rocymap-
CTBEHHBII KOHTPO/Ib OKa3bIBaeTCA Hea(PeKTUBHBIM. Kak IpaBuiIo, 3TO CBA3aHO C
HAIIPaB/IEHHOCTBIO TOCYJAPCTBEHHOTO KOHTPOJIA Ha NPOBEpPKY (OPMATBHOIO CO-
OJTIOfIeHIIs 3aKOHOJATENIbCTBA, HEYPETyIMPOBAaHHOCTBIO OT/IEbHBIX BOIIPOCOB, 00
HEYETKOCTbIO HOPM, TIO3BOJIAIONIMX HEOJHO3HAYHO VX TPAKTOBATh, B TOM YMC/IE IIPU
IIPOBEfIeHNI TOCYAPCTBEHHOTO KOHTPOJIA M Hafizopa. Mexxay Tem 1o cT. 2 O3 Ne 152-
@3 nerpio aTOro 3aKoHa sB/IAETCS obecrevdeH e 3alluThI IPaB 1 CBOOOJ YyemoBeKa 1
rpaXJaHVHA TPy 00pabOoTKe ero nepCcoHaNTbHbIX JAHHbIX, B TOM YJCIe 3aLMTHI IIPaB
Ha HEIIPUKOCHOBEHHOCTDb YaCTHOM >KM3HY, INYHYIO U CEMEIHYIO TaliHY.

HecmoTps Ha TO, 4TO OTHOIIEHMS 110 KOHTPOJIIO U HAaJi30Py 3a COOMOeHeM
3aKOHOJIaTe/IbCTBA O IIePCOHAIbHBIX JJAHHBIX BbIBeleHbI U3 chepsl fericTBus Pe-
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IepalbHOTO 3aK0Ha OT 26.12.2008 Ne 294-D3 «O 3amiyre 1pas I0pUAMIECKUX NI
U VHAVBMJYA/IbHBIX NpeANpUHMMATEIel IPY OCYIIeCTBICHUY TOCyZapCTBeH-
HOTO KOHTpO/A (Haf30pa) ¥ MYHUIUIIAJIBHOTO KOHTPOJIsA», 00IIMe TeHAeHLINN
PasBUTHA ¥ COBEPLIEHCTBOBAHNA TOCYAAPCTBEHHOTO KOHTPOJIA (HaJ3opa) U My-
HUIIVMITQTBHOTO KOHTPOJISA KO/DKHBI IIPOSABJIATHCA U B paccMaTpuBaeMoil cdepe.
K o6mmM TeHeHIIMAM CTIefyeT OTHeCTH: 1) YIOp Ha IOBBIIIEHUE Pe3y/IbTaTUB-
HOCTY U 3(PPeKTMBHOCTU KOHTPOIBHO-HA/[30PHOI [IeATeIbHOCTY, B TOM YNC-
Jie TIOCPEeACTBOM BHEAPEHNUA B JeATEeTbHOCTb KOHTPOTbHO-HA/I30PHBIX OPraHOB
PMUCK-OPMEHTMPOBAHHOTO IMOAXOJA MpPY OPraHM3aLUM ¥ OCYLIeCTBIEHUM KOH-
TPOJIbHO-HA/I30PHOM [eATEeNbHOCTH; 2) paclIMpeHMe apceHajna MHCTPYMEHTOB,
IIPYMEHAEMBbIX KOHTPOJIbHO-HAI30PHBIMM OpraHaMM, B IIEPBYIO OYepenb OCy-
IIeCTB/IsIeMbIX €3 B3ayMOJIEVICTBYSI 3TUX OPTAHOB C IOPUANYECKUMY TULIAMIL’.

Heob6xoguM Taxoke y4eT 3ajad, ITOCTAaBIeHHBIX B mporpamme «Llmdpposas
sKoHOMMKa B Poccuiickoit @egepaunm» (yTB. pacnopsbxeHneM IIpaBurenbcrsa
Poccuiickont @epepanun ot 28 miona 2017 . Ne 1632-p), B 4aCTHOCTH, 3ajaduu
IepecMOTPeTb IPUHIUIIBI KOHTPOIbHO-HAI30PHOI AEeATEebHOCTY C OTKa30M OT
OyMa’>kHOJI OTYETHOCTY U ee IepeBOLOM B ippOBOII BIJI, B TOM YIC/Ie BBEICHM-
eM IQPOBOro apxmpa, YTOOBI B MAaKCHMA/IbHOI CTENeHM 00eCcreYuTh aBTOMa-
THU3AIVI0 OCHOBHBIX IIPOLIECCOB B JAHHOI cepe. YdIeT KoMudecTBa BbIABICHHBIX
B pe3y/ibTaTe KOHTPO/IbHO-HA/I30PHBIX MEPOIPUATII HapyLIeHNUI 0053aTeTbHBIX
TpeOOBaHMIl, HA3HAUEHHbIX aJMVHMCTPATVBHBIX HaKa3aHUIl ¥ CYMM B3bICKaH-
HBIX aJMUHVCTPATUBHBIX WITPadoB He JOIDKEH CIY>KUTh KPUTEPUAMU OLIEHKU
IesATeTbHOCTI OPTaHOB FOCY/JapCTBEHHOTO KOHTPOJIA (HaZ30pa) B IIe/IoM 1 B cde-
pé 3alINThI IepCOHAIbHBIX JAHHBIX, B YaCTHOCTIL.

BakHpIM, Ha HaIlll B3IJIAAJ, sABAAETCs NpuMeHeHue AuddepeHIpoBaHHOTO
IoXofa K TeM cdepam, Iie 06pabaThIBAIOTCS [TepCOHA/IbHBIE JAaHHbIE, IIOCKOIBKY
B II€/IOM psijfie C/Ty4aeB CyObeKThI IepCOHAIBHBIX JAHHBIX JaXKe He 3HAIOT, YTO UX
HIepCOHa/IbHbIe TaHHbIe 00pabaThIBAIOTCS, B KAKMUX LIE/ISAX U KTO UX 0oOpabarbiBa-
eT. Yaie Bcero aTo npoucxogut B cetu VinTepHeT. HoBble TexHOMOIMHM, IpEXe
BCETr0 TeXHO/IOIMs «OOBIINX JAHHBIX», IO3BOJIAIOT ONTYYUTh TaKye IepCOHaIb-
Hble JJAHHBIE, KOTOPbIe CaM CyOBEKT IepCOHAIbHBIX JAHHBIX He IPeJOCTaBIIA,
He 3HaeT 00 1x 06paboTKe 11, pasyMeeTcs, He jaBasl Coriacysi Ha 06pabotky. bes-
YC/IOBHO, TeXHOJIOTVsI OOJIBINNX JAHHBIX TPeOyeT U30IPEHHOT0 IPaBOBOTO Pery-
NVPOBAHMA.

PockomMHa30p, Ha KOTOPBIN BO3/I0XKEH KOHTPO/Ib 11 Ha/I30p 3a COOMOfeHeM
3aKOHOJIATEe/IbCTBA O MEPCOHATbHBIX JJAHHBIX, €KETOJHO TOTOBUT OTYET O COCTO-
Aauy ux samutel. [locnenunit ordyer nogrorosnen 3a 2016 rop. Kax ciegyer us

® Cm., Hanp.: Pacniopsxenne IlpaButenbctBa Poccun ot 01.04.2016 Ne 559-p «O6 yTBepxK/ieHUM
I/TaHa MepOTIPUATHUII («ZOPOXKHOI KapThI») 10 COBEPILIEHCTBOBAHNUIO KOHTPOIbHO-HAJ30PHOI! [iesITelIb-
Hoctu B Poccurickoit @epeparym Ha 2016-2017 roppr» // C3 PD. 2016. Ne 15. Cr. 2118.
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OTYeTa, B paMKax (PYHKIMM IO OCYIIECTB/IEHNIO TOCYAAPCTBEHHOTO KOHTPO/IA 1
Hajizopa B 2016 roxy 6b110 IpoBeneHo 1 307 IIaHOBBIX IPOBEPOK U 99 BHEIIaHO-
BBIX IIPOBEPOK, @ Tak>Ke 333 ITaHOBbIE TPOBEPKY B OTHOIIEHNY TOCYAaPCTBEHHBIX
OpraHOB, MYHUIIUIIAJIbHBIX OPTaHOB, OPTAaHU3YIONUIVX U (VJIM) OCYIeCTBIIAIOMMX
00pabOTKy IepCOHANTBHBIX JAHHBIX. YUYUTBIBasA 00IIee KOMMYECTBO OIIePaTOpPOB
IepCOHAIPHBIX JJAHHBIX, TaKye U pPbI KpaliHe He3HAYNTETbHBL.

Kak cnegyer us ordera', 6bU1 OnpefesieH NMPUOPUTETHBI KPYT KaTeropuit
OIIepaTOpPOB, OXBATHIBAIOLINIT OCHOBHBIE Cephl KU3HEEATEIbHOCTY, B PaMKax
KOTOPBIX OCYIIECTB/IAETCA 00pabOTKa MEepPCOHA/NBHBIX JAHHBIX 3HAUUTEIbHOTO
9MCIa POCCUICKNX TpaKAaH. Ciofia BOIIUIM B TOM YNC/Ie PEeKPYTUHTOBBIE areHT-
CTBa, OpTaHM3AIV, OKa3bIBAOIVIe YCIYTH B cdepe CTPaXOBaHMs, TOCTVHUYIHOTO
OusHeca, TypyusMa, 97IeKTPOHHOI [AVICTAHLIMOHHON TOProBiy, B cdepe OpOHM-
poBaHMsI OMIETOB B paMKaX OCYIIECTB/IEHMs IACCAXMPCKMX IEPEBO30K; Kpe-
IUTHBIE OPraHM3ALNM, JUIEPCKVEe IIeHTPbI, OTAe/NIbHbIe KPYIHBbIe oleparops'’.
I[To pesynbraraM IUIAHOBBIX IPOBEPOK OBLIO BbIABACHO 2 134 HapyuieHUs o6s-
3aTe/IbHBIX TPeOOBaHNUII 3aKOHOJATENbCTBA B O0/IACTY II€PCOHAIBHBIX [JaHHBIX,
KOTOpbIe CBOAATCA B OCHOBHOM: 1) K IpeAcTaB/IeHMIO yBefloMIeHus o6 obpa-
00TKe IIepCOHAIBHBIX TAHHBIX, COJIeP>KalIlero HeloHble U (M/11) HEIOCTOBEpHbIe
CBeJieHNs; 2) K HECOOTBETCTBMIO COAEPYKaHNUs MIMCbMEHHOTO COI/Iacus CyObeKTa
IIepCOHAJIbHBIX JAHHBIX Ha 00pabOTKYy IIepCOHA/IbHBIX JAHHBIX TPeOOBaHNAM 3a-
KOHOJIATe/IbCTBA; 3) K OTCYTCTBMIO B NOPYYEHUM /NIy, KOTOPOMY OIIEPaTOPOM
nopyudaercsi 06paboTKa IepCOHa/IbHBIX aHHBIX, 0053aHHOCTU COOTIOfIeHNS KOH-
bumeHIMaNTbHOCTY TIEPCOHANTBHBIX JaHHBIX U OOecneyeHns UxX 0e30ImacHOCTH, a
TaK)XXe TpeOOoBaHMIT K 3a1uTe 06pabaThIBaeMbIX IIEPCOHAIBHBIX JaHHBIX.

JlaHHbIe TPYNIIBI IPAaBOHAPYIIEHNIT He AB/IAIOTCA 3HAYMMBIMU /1A CYObeKTOB
IIepCOHAJIbHBIX NaHHBIX. [opasno 6osee cyliecTBeHHbIe HAPYIIEHNS IIPaB CyOb-
€KTOB IIe€PCOHA/IBHBIX JaHHBIX IPOMCXOAAT B VIHTepHeTe, py 3ToM PockoMHaz-
30p [a/eKO He BCEer[ia MOXKeT BO3JeICTBOBATbh HA HAPYILINTeENsI, 0COOEHHO KO
VHTEPHET-CaliThl 3aperuCTPUPOBaHBbI 3a npenenamy Poccun. HeymadnocTs Taknx
IOIIBITOK HAI/IANHO BuAHA B cnydae ¢ Telegram. ITo cocrosHmio Ha 3 mas 2018
roga Pockomuansop 3abnokuposan 50 VPN-cepB1coB 1 aHOHMMali3epoB, Yepes
KOTOpPbIe MOXXHO OBUIO IIONTYYNTh HOCTYII K Telegram, 3a obecriedeHne focTymna K
nocnegHeMy. OHaKo, KaK MI3BECTHO, IPYHSATHIE MePbI He IIPUBeY K OI0KMPOBKe
Telegram. HeappekTMBHOCTD IpMMEHAEMbIX METOJIOB CKa3bIBA€TCS 1 Ha 3aIlUTe
IIepCOHAIbHBIX JaHHbIX. OueBMIHO, 4YTO HYXX/IaeTCsl B MOJePHM3ALIMI OpTaHM3a-
1151 KOHTPOJIBHOJ IesITeNIbHOCTY 110 3alUTe IePCOHAIbHBIX JAHHbIX, aKTMBU3a-
1V151 ICTIO/Tb30BaHNs HOBBIX TEXHOIOTMIT 00paboTKM MHOpMAIIL.

10 [OnexrponHnsi pecypc]: // URL: http://pd.rkn.gov.ru/press-service/subject4/news4210/ (mata 06-
pamenusi: 01.08.2018)

1 Tam xe.
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[TpaBonpuMeHNUTENbHASA MPAKTUKA CBULETENbCTBYET, YTO CYLIECTBYIOT OCO-
OeHHOCTM 3aIMTHI IEPCOHATBHBIX JJAHHBIX HECOBEPIICHHONIETHNUX, B TOM YMCIIe
uX OMOMeTPUYECKUX MePCOHANBHBIX HaHHBIX. [Ipy mpoBefeHnn KOHTPONs 00-
pabOTKV IepCOHAIbHBIX JJAHHBIX HECOBEPIIEHHONETHUX BCTAIOT IPOOJIeMBI, Ha
KOTOpBbIe HeT OFHO3HAYHOTO OTBeTa. []e1ecoo6pa3Ho OCTaHOBUTHCS Ha 9TOM IIOJI-
po6Hee, paccMOTpeB IpobIeMy cOIacks CyObeKTa MepCOHA/NbHBIX JAHHBIX Ha
X 00paboTKY, B TOM 4MC/Ie HECOBEPLIEHHOIE THUX, O/IXO/bI KOHTPO/IMPYIOIIETO
OpraHa K 3TOMY BOIIPOCY U NIPaBONIPMMEHUTEIbHYIO IPAKTHUKY.

PykoBopcTBO PockoMHa3opa obpaliaeT BHMMaHue Ha TOT GakT, YTO B CTpa-
He VMeeTCs 0O0JIbIIIoe KOMNYEeCTBO CaliTOB, PACIPOCTPAHAIONINX IIe€PCOHAIbHbIE
JaHHBIE JeTeil ¥ UX POAMTeNell B OTKpbITOM jocTyne'?. Kak mpaBuso, caiiTel npu-
HaJl/IeXKaT IIKO/IaM, IETCKMM CajiaM, MHTepHaTaM, a TaK)Ke MYHMIIUIIQJbHBIM 00-
PasoBaHMAM U aMMUHICTPALAM psfia cyobekToB denepanym. [Ipn aToM, o uH-
¢dopmanuy PockoMHan3opa, 6bUIN pasMelleHbl He TOJIKO ITepPCOHaIbHbIE JaHHbIe
CaMMX HECOBEPLIEHHONIETHNX, HO VM CBEJJEHNA O COLIMA/IbHOM CTaTyCe pOJUTENEN U
VX TIPVHAJIJIEKHOCTY K TOJ VI MHOJA JIbTOTHOV KaTeropuy rpaxkjiaH. besycnosno,
TaKOJ! IIOAXOf], HEJOMTYCTUM, €C/M He OBLIO IIO/TyYeHO IPSMOTO Vi OfHO3HAYHOTO CO-
r1acusi CyObeKTa IepCcOHaIbHBIX JaHHbIX. OfHaKo 1 ¢ mosuimeit PockomHansopa
TPYAHO cormacuTbcsA. COIacHO yKasaHHOM MO3ULMN «B CIy4Yae, KOIZA JaHHbIE CO-
OuparoTcs i MHPOPMUPOBAHMSA POANTENIEN, BHIK/IAJbIBAHME TAHHBIX O JeTAX B
Cetu OyeT IpeBbIIATD e/Ib 06pabOTKM, pajivi KOTOPOI 3TH JaHHBIE ObIIN cOOpa-
HBI, Ia>Ke TPV Ha/IMYUM OTAETBHOTO COITIACKs POAUTEIEN Ha TaKyI0 00paboTKy»".

HecooTBeTcTBIE 3aKOHOHATENBCTBY O NEPCOHATbHBIX NJAHHBIX B JAaHHOM CIIy-
qae 00YC/IOB/IEHO M30BITOYHOCTBIO BBIOPAHHOTO C110co6a 06pabOTKY HaHHBIX IO
OTHOIIEHMIO K 3asBJICHHBIM IIe/IAM 00pabOTKY ITepCOHATbHBIX JaHHBIX. [Ipy aToM
KOHTPOJIMPYIOLIVIT OPraH CChIIAETCS Ha «K/TI0UeBOII IIPUHIUII 3aKOHO/IaTe/IbCTBA B
06/1aCTV IIepCOHATIBHBIX JJAHHBIX, B TOM 4MC/Ie MeX/[YHAPOJHOTO IIpaBa, — IPVH-
LI, TI0 KOTOPOMY «00paboTKa IepCOHATbHBIX IaHHBIX JO/DKHA OTPaHNYMBATHCA
TOCTVDKEeHMEM KOHKPETHBIX, 3apaHee OIpelle/IeHHBIX U 3aKOHHBIX Lienelt. He momy-
ckaeTcs1 00paboTKa IepCOHaIbHBIX JAHHBIX, HECOBMECTVIMAsI C LiesiMu cOopa 1ep-
COHAJIbHBIX JaHHBIX»'%. Bce BEpHO, HO TOT/Ia BCTaeT BOIIPOC: a KaK OBITh C HE MeHee
K/TIOUeBBIM IIPVHIINIIOM COI/Iacys Ha 06pabOTKY IepCOHAIbHBIX JAHHBIX, JaHHBIM
CBOeI1 BOJeli 1 B cBoeM MHTepece? Vi cyujecTByeT NpuopuTeT NPMHIUIIOB U CO-
I71acye CyO'beKTa epCOHa/IbHBIX JAHHBIX MO>KHO He IPUHIMATh Bo BHMMaHMe? OT-
BeT KpoeTcsi B pOpMasbHOM IIOAXOfie KOHTPOIMPYIOIIEr0 OpPraHa, He YYUThIBAIO-
LI[ETO TOTO, YTO cOIIAcHO CT. 2 @3 Ne 152-D3 1e/1bIo 3aKOHA ABIAETCA 0OecIieyeHue
3alIUTHI IPaB U CBOOOJ YeloBeKa U rpakJaHNHa IIpy 00paboTKe ero mepcoHab-

2 Tam xe.
13 Tam xe.

4 Tam xe.
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HBIX JJaHHBIX. [To/1araem, 4To py HA/TMYUM OCO3HAHHOTO, JAHHOTO CBOET! BOJIE! 11 B
CBOEM MHTepece COIMIacys Ha 00paboTKy IepCOHAIbHBIX JAHHBIX IIPaBa ¥ CBOOOJIbI
CyObeKTa NepCOHA/IbHBIX TaHHBIX He HAPYIIAIOTCA.

Ba>xHO 06paTuTh BHMMaHMe Ha apTYMEHTbI KOHTPOMMPYIOLIEr0 OpraHa: oIe-
parop, BBUIOXKVB IIepCOHA/IbHBIE JAHHbIE TPaK/jaH B I7I00a/IbHYIO ceThb VIHTepHeT,
KOTOpBIe OH COOPAJI B OIPe/ie/IeHHBIX IIe/IAX, yKe He CMOXKeT KOHTPO/IMPOBATh 1
obecrieunTh ObelaHHbIe CYOBEKTY JAaHHBIX YCIOBMs 00paboTkm'®. ITO HeiicTBI-
TE/IbHO TaK, HO 3Ta CUTYaIUA KacaeTcsA TIOObIX CyOBEKTOB II€PCOHAIbHBIX JlaH-
HBIX, @ He TOIbKO HEeCOBEPIIEHHOIETHUX. B CBsA3M ¢ 3TMM BO3HMKAET IT00aIbHBII
BOIIPOC: KaKOB IIPAaBOBOJI PeXXVM IEePCOHANTBHBIX JAHHBIX, pa3MEIl[eHHBIX B CEeTH
VIHTepHeT, IpeXzie BCero B colyanbHbIX ceTAX? OHM CTAaHOBATCA OTKPBITBIMU U
OOLIeOCTYIHBIMI VIV COXPAHAIT PeXNUM KoH(uaeHnnanpHocTn? OgHO3HAY-
HOTO OTBETa Ha 3TOT BOIIPOC CHOBA HeT.

CoryasbHble CeTy B OONBIIMHCTBE C/Ty4aeB SIB/ISIOTCS TEMATUYECKUMI: IO
npodeccroHabHOMY IIPU3HAKY, MeCcTy oOydeHNs, MHTepecaM U T.j. B 3aBucu-
MOCTH) OT 9TOI'O MEHAETCS U IepedeHb IePCOHAIbHbIX JAHHBIX, KOTOPbIE IOJIb-
30BaTe/b COLMAIBHON CeTM pa3MelaeT B Heil. Tak, B mpoduie momp3oBaTess
conyanbHolt ceTn «BKoHTaKkTe» mMomp3oBaTeio mpeyiaraeTcsl yKasarh: 0/, BO3-
pacT, paMmInio, MM, OTYECTBO, MECTO >KUTENIbCTBA, MECTO y4eObl, (paKybreT,
CIIel{MaIbHOCTb, MECTO PAabOTHI, JaHHbIE O POJACTBEHHMKAX HO/Ib30BATENs U T.1.
Heo6xoauMo oTMeTUTbh, 4TO JaHHAsA MHGOpMAVs ITyOIMKYeTCs I0/NTb30BaTeNsA-
MM 0OPOBO/IBHO 1 JOCTOBEPHOCTD ITyO/IMKYeMBbIX JaHHBIX He IpoBepsiercs. Uto
KacaeTCsl HECOBEPIIEHHONETHMX, TO OHM CaMMl OXOTHO JenATcs MHpopmaimet
0 cebe 1 cBOMX ONMU3KUX, He 3a/[yMBIBAsACh O IIOCTIEACTBUAX, HO 9TO BOIPOC He
[paBa, a IPaBOBOJI IPaMOTHOCTI. MHOTYE COolManbHble CETU OTKPBITO COOMPAIOT
Ba)XKHbIE CBeJIeHVIsI O TI0/Ib30BaTeNAX. B aHKeTax ecTh BOIPOCHL O BO3pacTe, Pofie
3aHATNIL, 00 YBI€YEeHVAX U O IPOIUIOM — 000 BCeM TOM, YTO UAeHTUDUIVPYET
Ye/l0BeKa KaK IMYHOCTD. Pa3MelljeHHas B COLMANbHBIX CeTAX MHPOpMaIus cTa-
HOBUTCS JOCTYITHOI IIVPOKOMY KPYTY JINLI.

CoumanbHble CeTH aKTUBHO VCIIONB3YIOTCSA M TOCYAAPCTBEHHBIMY OpraHaMy,
B TOM YNC/Ie JyIA MOVCKA JIUII IO UX HepCOHATbHBIM JJaHHBIM. CymiecTByIoT Me-
TOAMYECKe PeKOMEHAIMN 10 MCIIONb30BAaHNIO CeTV VIHTEepHeT B LieJisIX ITOMCKa
nHdopManyy 0 JODKHMKAX M MX MMYILeCTBe, HOAroToBneHHble DemepanpHO
cmy>x6011 cyfe6HbIx mpuctaBoB (ot 30.11.2010 Ne 02-7 (B pen. mucpma OPCCII ot
16.03.2011 Ne 12/02-5588-a))"¢. [TogroToB/IeHbI HACTOIbHbIE KHUTY 1A CY/eOHBIX
IIPUCTABOB, OIVCBIBAIOLINE TIOCTIEOBATE/IbBHOCTD JIEVICTBUIL B COL[MAIbHBIX CeTsX .

> Tam xe.
16 Bromtetenp PefepanbHOI CTY>KOBI CYAeOHBIX IpUcTaBoB. 2011. Ne 1.

17 Cm., Hanp.: HacTonpHas KHura cyge6HOro mpucrtaBa-ucnonuutesst/ nox pern. B.A. Iypeesa. M.:
CraryT, 2011.

150



J1.K. TepeLueHko. locynapCTBEHHbIV KOHTPOJIb B Chepe 3aLumnTbl MepCOHaIbHbIX AaHHbIX. C. 142-161

O6bexTamMy MOMCKA B Le/ISIX MCIIOTHEHVSI TPeOOBaHNIT VICIIOTHUTENBHBIX 10-
KYMEHTOB SBJIAIOTCA NO/DKHUKU-TPXAaHe U JODKHMKM-opraHusanym. Ilepso-
HAYa/IbHBII IOMCK CBEEHMII O JJO/DKHMKAX PEKOMEHJYETCS OCYIeCTBIATh B
IIOVICKOBBIX crcTeMax (Hampumep, yandex.ru, google.ru, bing.com, yahoo.com,
rambler.ru, metabot.ru, search.com); B karanorax (Hanpumep, yaca.yandex.ru, list.
mail.ru, vsego.ru); Ha caifTax colMa/JIbHBIX CeTell, B KOTOPBIX HEOOXOAMMAsT VH-
dopMarysa MOXKET COflep>KaThbCsl He TOJIBKO Ha MEPCOHATbHBIX CTPAHMIAX IPaK-
JiaH, HO ¥ Ha MHTEPHET-CTPAHMIAX COLMATBHBIX CeTell, 00 beANHSIONINX T0/Ib30-
BaTesiell — pabOTHUKOB OpraHM3anuii — B rpynisl (HanpuMep, odnoklassniki.ru,
vkontakte.ru, facebook.com, linkedin.com u ap.); B 6710rax, KOTOpbIe MOTYT OBITH
JINYHBIMY, TPYIIIOBBIMI/KOPIIOPATUBHBIMM, OOIECTBEHHBIMM, TEMATIYECKUMM
wn obuyMy (Hanpumep, livejournal.com, my.ya.ru, twitter.com, li.ru, blogs.mail.
ru, diary.ru); B 6a3ax faHHBIX afipecoB 1 TenepoHOB (Hampumep, 09service.com,
nomer.org, lookup.com); Ha 97IeKTPOHHBIX JOCKaX OO'BABIICHNIT O TOKYIIKe / TIPO-
lakKe MMYILEeCTBA; B OTKPBITBIX 0a3axX JJAHHBIX TOCYHAPCTBEHHBIX M KOMMepUe-
CKMX OpraHM3allNif; Ha cajiTaXx HOBOCTEN, Ifie COfiep>KuTcA MHpopManus o pamu-
JMSAX TPXKAAH ¥ HaVIMEHOBAHWAX OPTaHM3ALNI, YIACTBYIOIIMX B T€X VIV MHBIX
COOBITHSX.

Cyne6HBIMU TIpMCTaBaMy NPOBOAMUTCSA M3ydeHMe COREPXKMMOro VIHTepHeT-
CTPaHNL], YTO HEPEKO MMO3BO/ISIET YCTAHOBUTh MECTOHAXOX/eHNE KaK JJO/DKHMI-
Ka, TaK I ero MMYyIecTBa. AHaIN3 KOHTAKTOB (POJCTBEHHUKY, KOJIIETH, ITapTHe-
pbL, ApYy3bs), poTorpadmit (Mecta PpororpadupoBanHus, OKPY>KAIOLINIT UHTEPbeEp,
KOMMeHTapun K ¢ororpadmsm), BBICTaBIEHHBIX TO/DKHUKaMU-TPaKJjaHaMM Ha
JHTepHeT-CTpaHNUIIAX, ITO3BOIAET CyAeOHOMY IPUCTABY YCTAHOBUTD KaK MMYIIe-
CTBO JIOJDKHYVIKA, TaK U €T0 MECTOHAXOXK/EHIE.

PexoMmeHfIyeTcs1 aKTMBHO MCIIONb30BaTh MH(OPMALNIO, TIOTYYAEMYIO OT VH-
TepHeT-IpoBalifilepoB (Ham4ue JOroBopa o JOoCTyme B ceThb VHTepHeT, IP-appec,
MeCTO YCTaHOBKM KOHEYHOT0 060pyoBaHusA (KOMIBIOTEPA), YTO MO3BOMIUT YCTa-
HOBUTb BO3MOXXHOE MECTO >XVTEe/IbCTBA HO/DKHUKA M MECTOHAXOXKZAEHMe IIpu-
HaJJIeXXAIero eMy uMylectsa). IIpaBo momy4aTh Mpy COBEpIIEHMY VICIIOMHIM-
TE/IbHBIX JISICTBUII HEOOXOAMMYI0 MH(GOPMALMIO, B TOM YNC/Ie IIepCOHA/IbHbIE
JlaHHbIe, IAHO CYAeOHBIM NPUCTaBaM B COOTBETCTBUU cO CT. 12 ®exmepanpHOro
3aKkoHa oT 21.07.1997 Ne 118-®3 «O cypne6bnblit npuctaBax»'®. [Ipn o6HapyxeHUn
JO/DKHYIKA CYAeOHBII IPUCTAB BXOAUT C HUM B KOHTAKT TaK)Ke C MCIIO/Ib30BAHM-
€M COLVIAJIbHBIX CeTell M MHGOPMUPYET €ro O BO30Y>KIEeHNN VICHOTHUTEIbHOTO
IPOM3BOACTBA C LIe/IbI0 OIIATHI 3aJ0/DKEHHOCTI.

O6masce B conumanbHbix ceTsix («OpmHOokmaccHuKm», «BKoHTakTe» m mp.),
IO/DKHVIKY PETMCTPUPYIOTCA B KadeCTBe IIO/Ib30BATENell, TPV 3TOM OCTABJIAIOT
CBOM aHKETHBIE JJAHHBIE (CBEEHNA O MeCTe >KUTENIbCTBA, MecTe paboThI, ceMeil-

8 C3 P®D. 1997. Ne 30. Ct. 3590.
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HOM II07IOXKEeHNM, YBIe4eHNsX). [lanHas nHPOpMAIsa MOXKeT OBITh MCIIONTb30Ba-
Ha CyfeOHbIMU IIPMCTaBaMU J/I YCTAHOBJICHN MeCTa XUTEIbCTBA, MeCTa pabo-
TBI JO/DKHUKA. VIHpopManys 06 yBledeHUAX TO/DKHUKA ITOMOXET OIpele/UThb
KPYT OpPraHOB U OPTaHM3ALNIL, KOTOpPbIe MOTYT IIOCTaBUTh MH(OpManIo 06 MMy-
I[eCTBEHHOM ITOJIOKEHUY IO/DKHIIKA.

B xuure M.T. Cabnuna'® npuBoanTcs npyuMep, KOria HO/DKHIKA HAXO[AT 4e-
pes3 coluaabHble CETH, Ifie OBbUI 3aperncTPUpPOBaH pebeHOK HO/DKHMKA U YKa3aH
HOMep IIKOJIbL. B aypHelieM B IIKose, Iie 06y4dancs pe6eHOK, ObUIN ITOTyYeHbI
CBefieHNsA 0 (PAaKTMUECKOM MeCTe KUTE/IbCTBA €r0 POANTeENIell 1 HOMepa UX Teje-
¢ oHOB. ABTOp XapaKTepu3yeT TaKoi criocob (depe3 obpasoBaTe/IbHOE yUpex/e-
HIe, B KOTOPOM 00y4aloTcsl HeCOBEepIIeHHONIETHIE JIeT!) TIePCIIeKTBHBIM. BMe-
CTe € TeM ITpeJi/IaraeMblil IIOAXO, C MCIIO/Ib30BaHMEM HeCOBEPIICHHOTIETHETO BPAJ
IV OTBEYaeT MOPA/IbHBIM KPUTEPUSM.

Pasymeercs, HO/DKHMKM HapyLIalOT 3aKOH, OHU IIOfLIEKAT PO3BICKY, IIPUHY-
AUTETbHOMY VICIOTHEHUIO PEeLIeHNs CY/la, HO HACKOJIbKO COOTBETCTBYET 3aKOHY
TaKoe IOBefleHMe JO/DKHOCTHOTO JINIA, Ha/Ie/IeHHOTO O(pUIIMaTbHBIMIA IIOTHOMO-
UMY, KOT/Ja OH IO/Ty4aeT MHGOPMALMIO TePCOHAIBHOTO XapaKTepa 0OMaHHBIM
IyTeM, BbIIaBas ce0s 3a APYTYIO IMYHOCTD U MCIIOIb3Y$ HEOIBITHOCTh HECOBEP-
IIEHHOJIETHETO, C HEIPeICKa3yeMbIMIU JI/IsI IIOCTIEHETO IOCTIEICTBUAMY U IICUXO-
JIOTMYeCKVMU TpaBMaMu? BeposiTHO, B JaHHOM C/Tydae Ije/ib He MOXKET OIIPaBJIbl-
BaTb CPefICTBA.

YTeuky HepCOHA/NbHBIX JJAHHBIX B JIHTepHeTe MMEIOT MeCTO NPaKTU4eCKM
BO BCeX CTpaHax, 1 Poccust He sAB/sIeTCs MCKIIOUeHMeM. EsXerofHO poMCXomsT
«TPOMKME» YTE€YKM B pOCCuiickoMm cermenrte Vurepnera. Ho, moxanyii, He 310
r1aBHOe. [IpMHIMNMAaNTbHO BaKHBIM, Ha HAlll B3IJIAJ, ABJISAETCSA Pas/IMYHBII ITOJ-
XOJI K TOCYAapCTBEHHBIM U HETOCYAPCTBEHHBIM CTPYKTYpaM B BOIIPOCE 3aLINThI
HepPCOHA/IbHBIX JAHHBIX. Tak, IIpy yTeuke KOH(QUEHI[MATbHON MHPOPMALNN O
kmeHTax Ilencnonnoro ¢onpa Poccum, Kotopas copiepkana IOHbIE VIMEHA U
bammmun kmmenToB PoHza, UX UAeHTUUKALMOHHBIE HOMEPa HaTOTOIUIaTeNb-
muka (VIHH), naHHBIe 0 pasMepe CTpaxoBOJ ¥ HAKOIMTEIbHON YacTell IIeHCH,
a TaKXXe CYMMY B3HOCOB B (pOH/BI 0053aTeIbBHOTO MEVIIMHCKOTO CTPaXOBaHMS,
npepcrasuteny GoHja 3asiBUIN, 4YTO CKOMIIPOMETHPOBAHHBIE JAHHBIE HE SIBIIfA-
I0TCS TIEPCOHAIBHBIMM, IIOTOMY 4TO IO HUM HeNb3s UAEHTUPNLIMPOBATD YeNIo-
BeKa. BcTaeT Bompoc: eciu Takme JaHHbIE He 3alIMIIAIOTCA TOCYAapCTBEHHBIMMI
OpraHaMM U He SIB/IAIOTCS IIePCOHAIbHBIMM JaHHBIMM, TO YTO XK€ TOI/Ia TTOJ/IEXNUT
samure? V ecnu ganHast mHGOpMALs SIB/ISETCS OTKPBITON, TO Ha KaKMX OCHOBA-
HIAIX aHA/IOTMYHYI0 MH()OPMALNIO OTKA3bIBAIOTCA COOOILIATD APYTUM 3aMHTepe-
COBAHHBIM JINI}AM?

1 Cabnun M.T. BabicKkaHMe JOMTOB: OT MPOQIIAKTUKI [0 IPUHYXIEHU: IIPAKTUIeCKOe PYKOBOJ-
CTBO IO YIIPaB/IEHNIO eOMTOPCKOI 3a/J0JDKEeHHOCTRI0. M., 2011 // CIIC KoncynpranTllmoc.
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BosBpaiasick K 06pa3oBaTe/bHBIM YIPEXKACHNSM, ClIefyeT 0OpaTUTh BHUMA-
HII€ Ha ellle OJHY OIACHOCTD, KOTOPYIO BbLABUI PockomHuazszop. IIpu mposepkax
OBIIO YCTAHOBJICHO, YTO B psifie CTy4aeB YCAYTY XOCTHMHTIA caliTaM 00pa3oBaTe/ib-
HBIX YUpeX/IeHNIT, Ha KOTOPbIX ObUIN pa3MellleHbl IepCOHAIbHbIe JaHHbIE [leTel,
MPeOCTAB/IAINICh MHOCTPAHHBIMU KOMITAHMAMU, PACIOIOKEHHBIMI Ha Teppu-
topuu CIIA, Bputanckux BUprMHCKIX OCTpOBOB, KOTOPbIE HE AB/AIOTCA y4acT-
Hukamyu Konsennuu CoBera EBponbl B cdepe 3amuTsl mepcoHanibHBIX JaHHBIX
(1981) n He ob6ecreYNBAIOT AI€KBATHON 3aIINTHI IIPaB CYyOBEKTOB IIepCOHATBHBIX
naHHbIX”. Takas cuUTyalus UMeeT MeCTO He TOIbKO B OTHOIIEHNY 00pa3oBaTe/ib-
HBIX yupexxaeHuit. OfHaKO 9TOT BOIIPOC yXKe pellleH: emle ¢ ceHTA6pa 2016 roma
omepaTopbl 00:A3aHbI XPAaHUTD ¥ 06pabaThIBaTh JAHHBIE POCCUIICKVIX TPXK/JaH Ha
Tteppuropun Poccum.

B BricTynieHnAx pykoBoputeneit PockoMHai3opa og4epKuBaeTcs, 4TO «pac-
IIPOCTpaHeH)e TNYHONM MHPOpPMaLMy He TONBKO HapyluaeT TpebOBaHME 3aKO-
HOJIaTe/IbCTBA B 00/IaCTV MepCOHANBHBIX JJAHHBIX, HO TaK)Ke MOXXET ITOBJIeYb 3a
co60i1 HeOIaronpusATHbIE TOCIENCTBIUSA I JeTeill U UX poauTenein»'. 3mech oT-
4eT/IMBO IpOoCMaTpuBaeTcs no3uuusa PockoMHan3opa, KOTopas He BIIOJIHE COOT-
BETCTBYET JIeJICTBYIOIIEMY 3aKOHOAATeNbCTBY. [IpHIIMIIMATbHBIT MOMEHT — KTO
pacrpocTpanseT mu4yHyo0 uHpopmanmio. Ecu 910 cam cyObeKT rmepcoHambHBIX
JaHHBIX, COBEPLIEHHONETHWII U JIeeCIIOCOOHBIN, M/IU OllepaTop, KOTOPOMY CBOE
BOJIENI U B CBOEM MHTepece JAHO COITIacke Ha 00paboTKy, TO OYeMY X JeiiCTBUA
OymyT paccMaTpMBaTbCA KaK HapylleHue TpeOOBaHWUII 3aKOHOHATeNbCTBa? 3a-
KOHOJIaTeNIbCTBO YCTAHABIMBAeT TPeOOBaHNA B LIE/AX 3AIUTHI IIPaB CYO'beKTOB
HepCOHA/IbHBIX JaHHBIX. Eci caMm cybbekT man cornmacue Ha 06pabOTKy CBOMX
IIePCOHAIPHBIX JJAHHBIX, TO X 00paboTKa B Ipefie/lax JAHHOIO COITIachs He MO-
JKeT OBITb He3aKOHHOI. YTo KacaeTcsi «HeOMaronpusTHBIX MOCTIEACTBUIL IS Jie-
Tell U X pPOAUTEsIelt», TO TaKasl BEpOATHOCTD CYLIECTBYET B OTHOLIEHUY KaXKJOTO,
KTO noyb3yeTcsa VIHTepHeTOM. CHU3UTD PUCK HApYIIEHMS IIpaB CYO'bEKTOB IIep-
COHAJIPHBIX JAHHBIX — 9TO 3aJjada KOHTPONUPYIOIINX OpPraHoB (cobrmomas mpu
3TOM 3aKOHHbIE IHTEPEeChI CYOBEKTOB).

HepnasHo 1o nienomy papy pernonos Poccun npomny nposepku Pockomuaz-
30pOM JIeTCKMX y4eOHbIX 3aBeleHIIT Ha IIpeMeT COOIofieHNs 3aKOHOATEeNbCTBA
0 IIepCOHAJIbHBIX JAHHBIX B OTHOLLIEHNY YY€HNKOB B PaMKaX OKa3aHMU YCIIyT yue-
Ta U OpraHM3alVM MUTAaHUA B 001Ie00pa3oBaTe/IbHBIX OPTaHM3ALNAX, PE3Y/Ib-
TaThl KOTOPBIX BCKPBUIN IIPOOENBI B [IeJICTBYIONIEM 3aKOHOATE/IbCTBE,  TaKXKe
BecbMa CIOpHYI0 nosunuo PockomHazsopa.

» [9nextponnslit pecypc]: // URL: http://pd.rkn.gov.ru/press-service/subject4/news4210/ (gara 06-
pautenusi: 01.08.2018)

2l Tam xe.
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CyTb npo67emMbl CBOAMIACH K C/IeAYIOIeMY. B 11e/10M psifie 1IKOMT BHEApseTCs
cucreMa «JIaomkm», KOTOpas aKTMBHO UCIO/NIb3yeTCs KOO, 00YJarOIIMICS
U1 X 3aKOHHBIMU IIPEJICTaBUTE/AMY (MCK/TIOUUTEIBHO € UX cornacus). C nCromb-
30BaHMEM CHUCTeMbI «JIafiOIIKM» OCYIIeCTBIIIOTCS OpraHu3anys 1 NHPOpMaIiy-
OHHOE B3aUMOJEIICTBUE CO IIKOJIOM, IMPOM3BOACTBEHHBIMN IIOApPa3Ie/IeHUAMI,
HOMTyYaTe/IAMY YCIYT MUTAHNUA U MX 3aKOHHBIMM IPECTABUTE/AMMY, YYeT IPO-
M3BOJCTBEHHBIX 11 KOMMEPYECKIX OIepaluii B Ipoliecce OKasaHMs YCIyT, cOop
IUIAThI 32 IIUTaHue. 3a CYeT «00paTHO CBA3M» C POANTE/LAMY, 0OecredrBaeMoin
cucteMoit «Jlajouku» (MHAVBUIYaIbHbI OTYET O IUTAHUY U CIIMCAHNUNA JIEHEX-
HBIX CPEJICTB), YCUIEH POAVTEIbCKIII KOHTPO/Ib HaJl IUTAaHUeM JieTeil. Bmecte ¢
TeM JaHHas IPaKTUKa OblIa MpY3HaHa KOHTPOIMPYIOIMMY OPTaHAMM IIPOTUBO-
pevameir @3 Ne 152-03 (o6paboTka GuoMeTprIecKorl MHPOPMaLUM B paMKax
OKasaHVs YCIYT yyeTa M OpraHM3aluyl IMTaHuA B 00111e00pa3oBaTebHBIX Opra-
HU3ALMAX, M3HAYATBHO He IPEeIIoIaralommx c6op 6110MeTpUIecKrX epCoHab-
HBIX IaHHBIX, OTCYTCTBIE COI/IACUA HeCOBEPLUIEHHOTIETHETO, 00paboTKa, BBIXO/IA-
1jas 3a IpefIesbl Lejiell 00pa3oBaTe/IbHOIO YIPEXKACHNS).

Kak m3maraior cBO0 [O3MLMIO0 JO/DKHOCTHBIE Mija POCKOMHaA30pa, OHa CBO-
ANTCA K aHA/IN3Y Lie/IeTI0/IaraHyA U IPaBOBBIX OCHOBAaHUIT 06paboTKM OuoMeTpu-
4eCKMX IIePCOHA/IbHBIX JaHHBIX HECOBEpIIEHHONeTHUX. KpoMe Toro, 10 MHEHUIo
PYKOBOJCTBA JAHHOTO BEOMCTBA, ITONIOKeHNA 4. 1 ¢T. 11 ®3 Ne 152-D3* ye nop-
JIeXaT PacUIMPUTEIBHOMY TONKOBAHUIO U He IPeyCMaTpUBAIOT BO3MOXKHOCTH
HO/MTy4eHNs COITIacysi Ha 06pabOTKy OMOMETPUYECKMX IePCOHAIbHBIX JAHHBIX
OT 3aKOHHOTO IIpefICTaBUTeNA CyObeKTa IepCOHANbHBIX HAaHHBIX. JlelcTByIo-
VM 3aKOHOJ]aTe/IbCTBOM He PerIaMEeHTHPOBAH MOPS/IOK OKa3aHMsA yCIyT yueTa
Y OpraHy3alyy MUTaHKsA B 0011e00pa3oBaTe/IbHBIX OPraHM3AIVAX C IPYMeHe-
HJEM CYUICTeM UAeHTUDKAIVY OMOMEeTPUYeCKIX TaHHBIX HeCOBEePIIeHHOIETHUX.
B cBA3KM ¢ 9TUM, IO MHEHUIO YIIOTHOMOYEHHOTO OpraHa, yka3aHHas o0paboTka
OMOMeTpUYEeCKMX IEePCOHA/NBHBIX HAaHHBIX OyeT MPOTUBOPEYNTb TPeOOBAHUAM
¢denepanbHOr0 3aKOHOZIATE/NBCTBA B 00/TaCTV IePCOHAIbHBIX JJAHHBIX ™.

C Takoit o3uImeNt TPyAHO cornacuTbes. B mpoekre «J/lagomkm» mpuMeHseT-
ca TexHonmorusA PalmSecure xommanum Fujitsu. YkasaHHas TeXHONOIMA OCHOBaHa
Ha 6eCKOHTAKTHOM BacCKY/LIPHOM MeTOfie ayTeHTU(UKALNY, OfipasyMeBaoleM
00paboTKy poTON300paXKeHNs PUCYHKA BEH JIaJIOHN, TIOJTly4€HHOTO B IMaIlla30He,
61mskoM K nHppakpacHomy. CBefieHNs 00 0COOEHHOCTAX PUCYHKA BEH JIA[JOHM,
HozIeXxanye o6paboTKe IpM OCYILIeCTBICHUN MPOeKTa «JIafoImKm», OTHOCATCA

22 CefieHNs, KOTOPBIE XapaKTepU3YIOT (pUINOTIOrMYecKie 1 61I0IOTIIeCKIIe 0COOEHHOCTH YeIoBe-
Ka, Ha OCHOBAaHMI KOTOPBIX MO>KHO YCTAHOBUTD €TO IMIHOCTD (OMOMeTpIyecKue IepcoHanbHble TaH-
Hble) U KOTOpbIE MCIIO/NB3YIOTCS OIEPAaTOPOM ISl YCTAaHOBJIEHMS IMYHOCTY CYOBEKTa IIepCOHANbHbBIX
JaHHBIX, MOTYT 06pabaTbIBaTbCsI TONBKO IIPH MIIMCHMEHHOM COI/IACUM CYO'beKTa IePCOHANTbHbIX JaHHBIX.

» [9nexrponnbiii pecypc]: // URL: http://pd.rkn.gov.ru/press-service/subject4/news4210/ (zara 06-
paienns: 01.08.2018)
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K 6110MeTpyYecKuM IepPCOHATbHBIM JaHHBIM. B TO ke BpeMs cBefieHUs1 006 0co-
OEHHOCTAX PUCYHKA BeH JIAJJOHV PYKU YelTOBEKa, I03BOJIAIIINE YCTAHOBUTD €TI0
JIMYHOCTD, He/Mb3s KBA/IM(UIMPOBATh B Ka4eCTBE JAKTUIOCKOIINYECKOIT MHPOP-
Mmaunu. VMindopmanys 06 0co6eHHOCTIX PUCYHKA BEeH JTaJlOHN He COEP>KNT CBe-
IeHnit 06 0COOEHHOCTAX MANMVUIAPHOTO Y30pPa JIAJJOHN 1 MTOSTOMY JAKTUIOCKO-
mYecKoll MHGopManueil He ABIAeTCA. B cBA3U ¢ aTuM 06paboTKa cBefeHMIT 06
0COOEHHOCTAX PUCYHKA BEeH JIA[JOHV PYKY 4e/IOBeKa He TOJIafiaeT o, AelicTBIe
3aKOHa 0 TOCYJapCTBEHHON JAKTU/IOCKOIIMYECKON PETNCTPALINN.

Crepyer Takxe 0OpaTUTh BHMMaHME Ha TO, YTO 3aKOH O TOCYAAapCTBEHHOII
JAKTUIOCKOIIMYECKON PEerMCTPaliiyl permaMeHTUPYeT VICKTIOUNTEIbHO TOCyAap-
CTBEHHYIO JaKTU/IOCKOIIMYECKYIO PETrMCTPALNIO, T.€. AesITeIbHOCTD, OCYIeCTBIIA-
€MYI0 OpraHaMI UCIIOJTHUTEIbHON BIacTU U (efieparbHbIMI TOCYAapCTBEHHBIMU
YIpeXAEeHUAMN IO TIOJIYYeHMIO, YIeTy, XPaHEeHNI0, KIacCUpMKaluy U Bblgade
JAKTUIOCKOIMYeCKON MH(pOpMannu, yCTaHOBIEHNIO VIV TTOATBEP)K/IEHIUIO TNY-
HOCTH 4Ye/IOBeKa.

O6paboTka OMOMETPUYECKNX IIEPCOHATBHBIX JAHHBIX YCTaHOB/IeHa CT. 11 ®3
Ne 152-@3. B 37011 cTaThe yCTAaHOB/IEHBI [iBE 0COOEHHOCTY 06pabOTKM O1OMETPH-
YeCKMX IePCOHA/IbHBIX JAHHBIX [0 CPABHEHMIO C OOIIMM HOPAAKOM 00paboTKM
IIepCOHA/IbHBIX HaHHBIX. OHA U3 9TUX 0COOEHHOCTEI COCTOUT B TOM, 4TO B CITy-
qasx, IPefyCMOTPEHHbIX B 4. 2 ¢T. 11 ®3 Ne 152-03, obpaboTka 6romeTpude-
CKMX TIePCOHAIbHBIX JAHHBIX MOXKET OCYILECTBIIATbCA 0e3 Cormacus CyObeKTa
IIepCOHA/IPHBIX JJAHHBIX, TOTZIa KaK 110 00l1eMy IpaBuiIy o6paboTka mepcoHab-
HBIX JJaHHBIX 0e3 MOMy4YeHNs COITIacysi CYO'beKTa IepCOHAIbHBIX JaHHBIX IOIY-
CKaeTCs TOIbKO IIPY OIIpefieNIeHHbIX YCIOBMAX. JIpyras 0oco6eHHOCTb 06paboTKu
OMOMeTpUYeCKNX IIepCOHAIbHBIX JAaHHBIX, IPEIYCMOTPeHHas B CT. 11, 3aK/ova-
eTCsl B TpeOOBaHUY BBIPXKEHMsI COIIacus Ha 00pabOTKy OMOMETPUYECKNX TIep-
COHAJIPHBIX JJAHHBIX VICKTIOUMTEIbHO B IMMCbMEHHON dopMe, ecru nx ob6paboTka
MOXKET OCYIIeCTBJIATBCSA TOIBKO C COIMIACKSA CYOBEeKTa IePCOHAIbHBIX JaHHBIX.
Hu B kakylo ipyryio ¢popmy, KpoMe MUCbMEHHOII, coracue Ha 06paboTky 6mo-
MeTPUYECKVX IIePCOHAIbHBIX JAHHBIX He MOXKET ObITh 00/1e4eHO. VIHBIX, HOMIMO
YKa3aHHBIX BBIIIE, OCOOEHHOCTEN, CBA3aHHBIX ¢ 00pabOTKOI OMOMeTPUYeCKIX
IIEPCOHA/IbHBIX JAHHBIX, B 4. 1 cT. 11 ®3 Ne 152-P3 He ycTaHOBIIEHO.

YkaspiBasg B4. 4 cT. 9 m 4. 1 cT. 11 @3 Ne 152-D3 Ha cormacue B 00513aTeNbHOI
HVICbMEHHOM (popMe CyObeKTa MepCOHA/NIbHBIX JAHHBIX, 3aKOHOJATE/Ib OXBAThI-
BaeT CUTYAIMIO, KOTJja CYO'beKT IIePCOHA/NbHBIX AaHHBIX AEeCIIOCOOEH U MOXKeT
BBIPAsUTDb COIZIacye Ha 0OPabOTKYy OMOMETPUIECKMX [ePCOHANbHBIX JAaHHBIX B
HVICbMEHHOI opMe caM MIN IOCPEACTBOM CBOETrO IMpefiCTaBUTeNA (C COOTBET-
CTBYIOLIVMM IIOJTHOMOYMEM, IPeJOCTaBIeHHbIM €My JIeeCIIOCOOHBIM CyOBEKTOM
[ePCOHA/IbHBIX IAHHBIX), @ TAK)XKe CUTYAINIO, KOTja CYObeKT IepCOHA/IbHBIX JJaH-
HBIX ABJIAETCA HECOBEPIIEHHONETHUM VIV IIPU3HAH B YCTAHOBJIEHHOM IIOpPATKe
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HeJleecItocOOHBIM, BCIETICTBIIE YETO COIIacye Ha 00paboTKy ero 611oMeTpIIecKIx
IIepCOHAJIbHBIX IAHHBIX B IIVICBMEHHOII (hOpMe BBIpaXKaeTCsl OT IMEHY CyOBbeKTa
IIePCOHAJIbHBIX JAHHBIX €0 3aKOHHBIM IIPEICTABUTE/IEM.

HecosepiieHHONeTHME ¥ /M1IA, IPY3HAHHBIE B YCTAHOBJIEHHOM IOpsAJKe He-
leeclioCOOHBIMY, He MOTYT CaMy IaTh COI/Iacue Ha 00paboTKy CBOMX IIEPCOHATIb-
HBIX JaHHBIX, B TOM 4YMC/le OMOMEeTPUYeCKIX IePCOHaIbHBIX JaHHBIX. B pe3yb-
Tare npyuMeHeHMs 4. 1 cT. 11 @3 Ne 152-D3 B UCTONKOBAHUM pacCMaTpUBaeMOIt
HOPMBI KOHTPONUPYIOIIMM OPraHOM, YKa3aHHbIe KaTeropyy (U3N4ecKuX JIuil
OKa3a/IMCh JIVILIEHBI IIpaBa ObITh NPeICTAaBIeHHBIMY B COOTBETCTBYIOIMX OTHO-
HIEHUAX CBOVMMU 3aKOHHBIMY IIPEICTAaBUTENIAMM, T.€. OTPAHMYEHBI B OCYIIIeCTBIe-
HUU CBOMX TPAKIAAHCKMX IIPAB M YCTPAHEHbI OT yYacTUA B 3HAUUTE/TbHOM CEeTMeH-
Te 001]eCTBEHHBIX OTHOLIEHNIA.

OpHOBpeMEeHHO HapyIIAIOTCA 1 IIpaBa poiuTesiell HecoBeplIeHHONeTHUX. Tak,
IpefycMOTpeHHas IpoeKToM «Jlagomkm» 06paboTKa 6MOMETpUYECKIX IIepco-
HaJIbHBIX IaHHBIX IIKOJIbHMKOB, KaK OBIJIO CKa3aHO, HAaIIpaBjieHa Ha OpraHusa-
[yio 6e3HaIMYHOI OIUIAThI MATAHYS IIKOIBHUKOB ¥ KOHTPOJIS MOCEIaeMOCTH
VIMM IIKOJI, CTIEOBATeNIbHO, Ha 00ecIieyeHye 3[I0pOBOro pasBUTIS JieTell, IToTyde-
HYA MY 00pa3oBaHys U X 6e30IacHOCTI. 3a60Ta O IeTsIX — KOHCTUTYIMIOHHOE
IIPaBO U OJIHOBPEMEHHO KOHCTUTYIIVIOHHAA 0053aHHOCTD poauteeit (4. 2 cT. 38
Koncturynun Poccuiickoit @enepanun). Popureny HecyT OTBETCTBEHHOCTD 3a
BOCIIMTaHVe U pa3BUTHeE cBOUX jeTell (1. 1 cT. 63 CemeitHoro Kopekca). Vickio-
JyeHle Ha IPAaKTUKe, BOIPeKM cMbIcay 4. 1 cT. 11 @3 Ne 152-D3, nopnexarei
IIPMMEHEHMNIO B €€ CUCTEMHON CBA3YU C MOIOKEHUAMU CT. 6 1 9 Ha3BaHHOrO 3a-
KOHa ¥ OOLIeNPaBOBbIM MHCTUTYTOM 3aKOHHOTO IPeICTaBUTENbCTBA, BO3MOX-
HOCTY 00paboTKM 61OMEeTPUYECKUX [TepPCOHAIbHBIX JaHHBIX pebeHKa, He OTBeva-
eT NpuBefleHHbIM HonoxeHnAM Konctutyunn Poccun, Lenam rocygapcTBeHHON
MOJIMTUKY B OTHOIIEHUAX AeTel U memam O3 Ne 152-D3.

VIHpIMM crtoBaMM, MO3UINA, B COOTBETCTBUM C KOTOPOJ Ha OCHOBaHUM 4. 1
cT. 11 ®3 Ne 152-D3 TONMBKO caM CyODBeKT IepCOHANbHBIX JAHHBIX MOXeET JIaTh
cornmacue Ha 06paboOTKy ero 6MOMeTpUYeCcKUX IEePCOHATbHBIX JIAHHBIX, BCIIEH-
CTBUE 4ero COINacUe €ro INpefCTaBUTENs, BK/IIOYasA 3aKOHHOI'O IIpefCcTaBUTeNA
HECOBEpIICHHOETHETO VIV HeleeCIIoCOOHOro nija, Ha 00paboTKy yKa3aHHBIX
IIepCOHAJIPHBIX TAHHBIX IOPMANYECKOTO 3HAYEHVS He VIMeeT, SIB/IAeTCs omnbod-
Hoit. OHa BbI3BaHA BbIYIEHEHNEM TEKCTa pacCMaTPUBAEMOIl HOPMBI U U3 CUCTe-
MBI HOPM COOTBETCTBYIOIIETO 3aKOHOAATENbHOTO aKTa, U1 13 TIPAaBOBOI CYCTEMBI B
11e7I0M, IIPOYTeHNeM IIPaBOBOro npenucanns 4. 1 ct. 11 O3 Ne 152-O3 uzonupo-
BaHHO, BHE €r0 CBsi3ell ¥ He0OXOMMOCTY COBMECTHOTO IIPUMEHEHMS C APYTUMU
HOpMaMI IIpaBa.

BoipaskeH1e 3aKOHHBIM IIpefCTaBUTE/IEeM COITIacusA B MICbMEHHOI ¢popMe Ha
006paboTKy 6MIOMeTpIYECKIX ePCOHAIbHBIX JAHHBIX OT MIMEHM IIPeCTaB/IsIeMO-
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rO O3HavYaeT Ha/IM4ye COIachs CyObeKTa IIepCOHATbHBIX JAHHBIX B IMCbMEHHOII
dopme Ha 06pabOTKY ero 61OMeTpUYeCKIX ITePCOHANTBHBIX JAHHBIX, KOTOPOE He-
06X0IMMO B cOOTBETCTBUM C 4. 1 ¢T. 11 @3 Ne 152-D3%, Tem He MeHee, HEKOTO-
past mpaBoOBasi HEOTIPeIe/IEHHOCTDb BCe JKe COXpaHseTcsl. UToObI yCTpaHUTh ee, B
2018 romy paspaboTaH poeKT enepanbHOro 3akoHa «O BHeCeHVV ISMEHEHMIT B
DepepanbHblil 3aK0H «O NePCOHANTBHBIX JAHHBIX», COITIACHO KOTOPOMY COI/Iacue
Ha 00pabOTKy IepCOHAIBHBIX JAaHHBIX HefleeCriocOOHOro b0 HecoBepIIeHHO-
JIETHETO CyO'beKTa IepPCOHATbHBIX JAHHBIX HaeT 3aKOHHBIN PEACTaBUTEINb Cy0D-
eKTa IIepCOHAJIbHBIX JaHHBIX. [IpeplaraeTca Takke YCTAaHOBUTb OCOOEHHOCTHU
peryniupoBaHus B OTHOILEHNUY JINLI, JOCTUTIINX 14 JIeT, ¥ OCYIeCTBIIAMINX TPY-
JIOBYIO [IeSIT€/IbHOCTD. DTU HECOBEPIIEHHOIETHIIE OYAYT BIIpaBe JaBaTh COI/Iacue
Ha 06pabOTKy CBOMX IePCOHAIBHBIX JaHHBIX CAMOCTOSITENbHO, ecy 0OpaboTka
TaKMX [IePCOHA/IbHBIX JAHHBIX OCYIIECTB/ISETCA B CBSA3Y C TPYHOBOII [IeATeIbHO-
CTBIO CYyOBEKTOB IIEPCOHAIBHBIX IAHHBIX.

Pernt v gaHHBI 3aKOHOIPOEKT pobnemy? OtvacTy, fa. Ho gpyras cocras-
JIAIOLIas MPO6IeMbl — IO3ULMA KOHTPOIMPYIOLINX OPraHOB, COIIACHO KOTOPOIT
«B CITy4ae, KOIZia JaHHbIe COOMPAIOTCs i MHGOPMUPOBAHYS POLIUTEIEl, BbIK/IA-
IbIBaHVe IAaHHBIX O HeTsX B CeTy He OyIeT COOTHOCUTBLCS C LIeNIbI0 00paboTKIL,
pazy KOTOPOJ 3TU JaHHble COOMPANCD, JaXKe TPV HAIMYUY OT/[e/TbHOTO COITIaCHsI
popuTeseit Ha TaKyIo 06paboTKy»*, 1, COOTBETCTBEHHO, PAaCCMaTpPUBAETCs KaK Ha-
pYllIeHue 3aKOHOJIATE/IbCTBA O IIEPCOHA/IPHBIX JaHHBIX. VIHBIMM C/IOBaMy, MbI Oy-
JieM 3allMIIaTh Bally [IepCOHA/IbHBIE JAHHbIE, Ja)Ke eC/IM BbI 9TOTO He XOTUTE.

Dopmynmupys FaHHYIO IO3MLMI0, KOHTPOMUPYOIMI OPraH IPUXOANT K CIie-
AYIOILIIeMY BBIBOJY, IIOJIOKEHHOMY B OCHOBY KOHTPOJIBHOI JIeATE/IbBHOCTI: «/INIIb
006paboTKa IepCOHAIbHBIX MAHHBIX fIeTell B BUJie IPENOCTAaBIeHNS HOCTYyIa
OTPaHMYEHHOMY KpYTy 1ni Oy/ieT COOTBETCTBOBATb LielsiM 00pa30BaTENbHOI
IeATeNbHOCTU». Vcxoma M3 Takoll Mo3uumy, fake ykasaHue IHoOemuTerneit
ONMVMIINAJ], IMeHa MeJTICTOB CMOXKET Y3HATh JIMIIb «OTPAHNYEHHBIN KPYT IUL]».
VupiMu cnoBamy, MHQpOpMaLMs, IpefCTaB/ANIIas cob6oil TopaocTh obydaro-
IMXCS, UX POAUTENIEN, yIMTeIell ¥ IIKOIBL B LIeJIOM, — 9TO MH(POPMALUA Orpa-
HIYEHHOTO JJOCTYIIA.

# 3a pyb6esxoM eayHOro Mofxofa K 06paboTKe 6110MeTPUIECKNUX [IEPCOHAIBHBIX JAHHBIX B CXOZHBIX
cnydasix He Bbipaborano. Tak, Bo ®paHIuy He [JAIT paspelleHys Ha 06paBOTKy OTIEYAaTKOB IIa/IblieB
I ZOCTYIIA B LIKOBHYIO CTOJIOBYIO, B TO BpeMsI KaK IIpM3HAHA JOIYCTUMOI 06paboTKa reoMeTpun
PYK i 9TuX uerneit. [l aTUX ke Ienell B BemmkoOpuTaHUM JOMYCTMMO MCIONB30BATh OTIIEYATKI
manbleB (cM. Cnil Annual Report. Avaolable at: https://www.cnil.fr/sites/default/files/typo/document/
CNIL-AnnualReport-2008.pdf (gara obpamenns: 01.08.2018); Zorkadis V., Donos P. On biometricsbased
authentication and identification from a privacyprotection perspective // Information Management &
Computer Security. 2004. Vol. 1. P. 132-133.

» [OnextponHslit pecypc]: // URL: http://d-russia.ru/personalnye-dannye-nedetskie-problemy.html
(mata obpamenns: 01.08.2018)

26 Tam xe.
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[TpuMeHUTENBHO K MOTYYeHNIO COIIacusA CyObeKTa IIepCOHATbHBIX JAHHBIX Ha
06paboTKYy ero IepCoHaTbHBIX IaHHBIX B IIPABOIPUMEHNTEIbHOI IPAKTIKeE NMe-
eTCsl ellje OfMH aCIeKT. YCTaHOB/ICHO, YTO CYOBEKT IIePCOHA/IbHbIX TaHHbIX IIPU-
HIMaeT pelleHe O IPeoCTaB/IeHNN eT0 ITePCOHA/IbHBIX JAHHBIX I JaeT COIIacue
Ha ux 06paboTKy cBOOOIHO, CBOeIT BOIel 1 B cBoeM MHTepece. Cormacue Ha 06-
pabOTKy IepCOHAIbHBIX JAHHBIX JODKHO OBITh KOHKPETHBIM, NHPOPMUPOBaH-
HBIM M CO3HaTeNbHBIM. OfHAKO KOHTPO/IbHBIE MEpONPUATISA, IpOBOAVMbIe Po-
CKOMHAJI30pOM, He ITO3BOJISAIOT YCTAHOBUTD XapaKTepa JaHHOTO COIIacus: ObIIO
M OHO KOHKPETHBIM, UHPOPMUPOBAHHBIM U CO3HATE/IbHBIM. B 3HaumMTeIbBHOM
qyCTIe CTyYaeB L0 160 JO/DKHO COINIACUTBCS Ha 00pabOTKY CBOMX ITepCOHATIb-
HBIX JJAHHBIX, MO0 OTKa3aTbCA OT HEOOXOAMMOIL eMy YCIyru. AHanmm3 cype6Ho
HPaKTUKYU CBUJETENIbCTBYET, YTO IO YKa3aHHBIM BOIPOCAM dallle JaeT MpejI-
caHVs 00 yCTpaHEeHUM HapylleHMs 3aKOHOJATENbCTBA O IePCOHAIbHBIX JaHHBIX
AHTVMOHOIIOJIBHBIN OpPTaH.

[TokasatenbHpiM siBnsieTcsi IloctaHoBneHue Ap6urpakHoro cyma Cesepo-
3anaziHoro okpyra ot 02.04.2018 Ne ®07-16307/2017 mo meny Ne A44-745/2017,
KOTOPBIM OBIIO OCIIOPEHO IpefIlicaHle aHTVMMOHOIIONBHOTO OPraHa, BBIABUB-
IIerO B XOfie IIPOBEPKM (PAKThI BKTIOUEHMA CTPAXOBBIM OOILIECTBOM B JJOTOBOPBI
CTpaxoBaHNUsA YCIIOBUIA, YILIeM/IAIONINX [TpaBa OTpebuTeell, B TOM YUCTIe B 4aCTU
06paboTKM NepCOHANbHBIX HaHHBIX. CyIbl COIMIACHINCH C MO3WIVEN aHTUMOHO-
HO/IBHOTO OpraHa, KOTOPBIN YKa3aJl, YTO CHOPHBIE YCIOBYSA M3/I0XKEHBI TAKIM 00-
pasoM, 4TO y HOTpeOUTeN OTCYTCTBYET BOSMOYKHOCTD BBIPXKEHMS COITIACHS WM
OTKa3a 0T 06pabOTKY [TepCOHAIBHBIX CBEIeHMIL.

B 3axmroueHme momaraeM IienecooOpasHbIM IIPMBECTH BBIEPXKKY 13 Perma-
MeHTa Ne 2016/679 EBpomneiickoro napnamenTa u CoeTta EBpocorosa «O samure
busndeckux mur Ipu 06paboTKe MePCOHANBHBIX JAHHBIX 1 O CBOOOIHOM 06Opa-
IIeHNN TAaKMX JIAHHBIX, a Takke 00 ormeHe [lupexkTtussr 95/46/EC («O6mmuit Pe-
IJIaMEHT O 3allyITe IIePCOHATbHBIX JaHHBIX», IPUHATHI B bproccene 27.04.2016):
«IIpaBo Ha 3aLIUTy NEPCOHAIBHBIX JAHHBIX He ABJIAETCS aOCOMIOTHBIM IIPABOM,
ero HeoOXO[VIMO paccMaTpyBaTh OTHOCUTENBHO ero (pyHKIMM B 00IiecTBe, OHO
JIO/DKHO OBITH YPaBHEHO C APYTMMMU OCHOBHBIMU IIPaBaMM B COOTBETCTBMIU C
IPUHIIMIIOM IPONOPIMOHANTBLHOCTI»Y . BocIipuaATe TaKoro MOAXOfA IIO3BOIAT
peannsoBarh IpefycMOTpeHHbIe Iporpammoit «Lludposas skonomuka Poccnii-
ckoit Demeparui» Mepbl 10 00eCleYeHNI0 NTpaB YenoBeka B UU(POBOM Mupe,
Mepbl KOHTPOJIA 00pabOTKY U TOCTYTIA K IIePCOHA/IbHBIM JAHHBIM, B TOM YNCTIE B
COLIMA/IbHBIX CETSAX Y IIPOYMX CPEfICTBAX COIMATbHON KOMMYHMKAIUY, HA OCHOBE
OamaHca MHTEPECOB.

¥ Cwm.: PermamenT Ne 2016/679 EBponeiickoro mapnamenta u Cosera EBporosa «O 3amure pusnde-
CKUIX /UL IpY 06pabOTKe IepCOHANTbHBIX JAHHBIX I O CBOOOZHOM 0OpallleHNy TaKUX JAHHBIX, @ TAKKe
06 oTmene Jupextusst 95/46/EC» // CIIC IapaHT.
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Abstract

The article is devoted to the most topical problems arising while applying personal data
legislation performing state control over observing requirements and the analysis of
judicial practice including the protection of personal data of minors. The requirements
regarding personal data protection are examined in terms of ensuring the balance of
interests of personality, society and business organizations, which supposes the balance,
relevance and feasibility of the requirements including the requirement to guarantee
the adequate protection of personal data. Legal and technical requirements to protect
personal data, the rights of legal persons and judicial interests of legal persons should be
balanced and sufficient not to impede the development of market and to avoid the violation
of the interests of the subjects of personal data. The author has shown that the measures
of control usually target the observation of the data protection related to citizens, the
observation of the information protection but not the observation of the rights of citizens
while processing personal data. The paper examines the general tendencies in the
development and improvement of state control. The paper concludes that it is necessary
to update the organization of control activity related to the personal data protection,
application of new technologies to process information. A special attention is given to the
protection of personal data for minors, in particular their biometric personal data.
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Abstract

The paper argues that the repentance of an offender can make his punishment inappropriate
and that courts must consider repentance as a sufficient reason not to inflict punishment at
all or to reduce it. The discussion begins with an examination of the communicative theory of
punishment which acknowledges that punishment must aim at the repentance of offenders.
However, this theory, as brilliantly presented in the works of Antony Duff, does not admit
generally that repentance is a sufficient reason to remit punishment. Another representative
of the communicative theory, John Tasioulas, argues that repentance must be considered
as a ground for mercy. Both writers, however, perceive repentance outside the normative
framework of criminal justice process. The author argues that repentance can and must be
an essential element in inflicting or remitting punishment. The reasons to support such a
conclusion are drawn from a variety of writings ranging from traditional criminology to the
theological writings of Augustine, Aquinas, and Calvin.
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Introduction

The importance of connecting punishment with repentance has been long
acknowledged by criminologists. There is a big difference between punishment
which brings about change in the perpetrator’s behaviour by helping him to realize
the detrimental effect of his act on the one hand, and punishment on the other
hand which contributes to the formation of a negative self-image of the offender
and strengthens his criminal inclinations. Criminology is much driven by this
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pragmatism. Repentance clarifies the moral nature of punishment as it has been
developed within the theory of communicative justice. There is, however, a general
perception that repentance is not a legal reason for remission or reduction of
punishment, even though it may be a ground for mercy. It will be shown that the
communicative theory of criminal justice, despite its merit, fails to acknowledge
the due place that repentance must take within the criminal justice process.

This paper is not limited to a particular system of criminal law. Repentance
as a ground for remission or reduction of punishment can be found in many
jurisdictions. Law news from lower courts around the world give many examples
when judges determine the measure of punishment according to their finding
whether the accused has repented or not'. One common objection as for why
repentance cannot be a ground for remission of punishment is that criminal law
does not allow that. This work neither affirms nor confronts this objection. Instead,
the viewpoint of a Legal Realist can be taken as a starting point.> Law is what judges
actually do, and the fact is that there will always be some room to take repentance
seriously by completely remitting punishment, granting probation, or reducing the
term of imprisonment for a repentant offender. When giving their judgements,
the courts may refer to repentance as the reason for a particular measure of
punishment,’ but more likely, there will be no written trace of that.

This work does not present an empirical study how courts treat repentance of
offenders. Rather it attempts to defend the thesis that repentance must be a ground
for remission of punishment. In other words, courts must treat repentance as a
sufficient reason not to inflict punishment at all or to reduce it. The discussion begins
with an examination of the communicative theory of punishment acknowledging
that punishment must aim at the repentance of offenders. However, this theory, as
brilliantly presented in the works of Antony Duft*, does not admit generally that
repentance is a sufficient reason to remit punishment. Another representative of
the communicative theory of punishment, John Tasioulas’, argues that repentance
must be considered as a ground for mercy. Both writers, however, perceive

! Evesham gardener from Spring Valley jailed for burglary. 2017. Available at: http://www.
eveshamjournal.co.uk/news/1532956 (accessed: 01.11.2018). China jails former senior judge for life in
graft case. 2017. Available at: http: // www.reuters.com/article/us-china-corruption-court-idUSKBN-
15V10W (accessed: 10.11.2018)

2 Holmes O. The Common Law. Boston: Little, 1881. P. 172-173.
3 United States v. Biscoe (1975). Scott v. U.S (1969).

* See: Duff A. Punishment, communication, and community. Oxford, 2001; idem. The Intrusion of
Mercy // Ohio St. J. Crim. L., 2007, vol. 4, p. 361; Duff A. (ed.). Philosophical foundations of criminal law.
Oxford, 2013; Duff A. Towards a modest legal moralism // Criminal Law and Philosophy, 2014. P. 1-19.

* Tasouilas J. Punishment and Repentance. Philosophy, 2006, vol. 81, p. 279; idem. Repentance and
the Liberal State // Ohio St. J. Crim. L., 2007, vol. 4. P. 487; idem. Where is the Love. The Topography of
Mercy/ R. Cruft (ed.) Crime, punishment, and responsibility: The jurisprudence of Antony Duff. Oxford,
2011. P. 37-53.
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repentance as outside the framework of criminal justice process. The fact that
positive law may ignore the experience of repentance does not mean that judges
do and must ignore it as well.

The justification for bringing repentance into the ambit of the sentencing
mechanism can proceed following several lines. It can be argued that there is a
higher natural law judges must take into account when interpreting positive
law provisions. Another justification can be based on the idea of human rights
and a following requirement to respect the offender who repents. This paper
chooses another line of argument that combines traditional criminology with the
theological writings of Augustine, Aquinas, and Calvin.

Crime and the Criminal

Repentance is a certain response by an individual (the criminal) to his crime.
Therefore, it is important to outline briefly the concepts of crime and the criminal
before repentance itself is properly considered. A criminal is a person who is guilty
of committing a crime. All the terms used in this definition of a criminal: person,
guilt and crime require further clarification, and indeed these are an object of an
extensive literature. Even a brief consideration of this would go beyond the scope
of this paper. Nevertheless, a brief definition is necessary to make the object of
this enquiry more precise. Guilt is here understood not as a feeling of anxiety or
unhappiness of a person who did something wrong, even though this meaning
of guilt relates directly to the idea of repentance. Instead, guilt is understood
here as an official finding of one’s responsibility for a crime. Crime itself is more
difficult to define even from a purely legal positivist approach since many offences
can fall somewhere in between crime, tort and administrative delict. In order
to make the argument of this paper more explicit, crime is defined by its formal
characteristic — a decision of a court that the deed under consideration is a crime.
In other words, crime is what courts think to be such. The same applies to the
definition of a criminal. These definitions have been maintained in the tradition of
Legal Realism®.

Within jurisprudence, Legal Realism advocated an empirical approach to
studying law’. It is noteworthy that Legal Realism was particularly strong in the
United States, also a pioneer in many fields of criminology®. However, Legal

¢ Paul J. The Legal Realism of Jerome N. Frank: A Study of Fact-Skepticism and the Judicial Process.
Brill, 2012. P. 141.

7 See: Holmes O. The Path of the Law // Harvard Law Review, 1897, vol. 10, p. 457-478.

8 See: Llewellyn K. The Brumble Bush. N.Y. 1969; idem. Recht, Rechtsleben, und Gesellschaft. Berlin,
1977.
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Realism was not limited to Common Law countries’. The Realist understanding
of crime makes the object of the present research more specific and subject to
empirical study. Such a formal definition of crime and the criminal can close a gap
between traditional jurisprudence and criminology which is perceived by many
academics'. The Realist definition of crime and the criminal is accepted openly by
some criminologists'' and is implicitly present in most criminological works which
do not make an effort to provide clear definitions. Despite its merit, the empirical
approach to punishment has not produced so far a comprehensive criminological
study of repentance within the tradition of Legal Realism.

Contemporary criminology considers legal penalties as the means of preventing
crime'’. Two types of prevention are generally singled out. The first is general
prevention. The mere existence of a mechanism of discovering, prosecuting,
condemning and punishing offenders serves as a deterring factor from committing
crimes for any member of society. Special prevention (sometimes called individual
or particular prevention) has the goal to force a particular offender to abstain from
crime in the future. Punishment in his case can be seen as a kind of lesson not
to repeat a previous mistake again. It would be natural to conclude that general
prevention as well as special prevention pursues certain educational goals. One
can also assume that such education aims at forming a good conscience in former
offenders by means of repentance. Paradoxically, the moral side of general, and,
particularly, special prevention is denied by some leading criminologists. For
example, German criminologist, Karl-Ludwig Kunz" openly said that special
prevention aims at enforcing compliance with the expectations concerning law-
abiding behaviour, and not with “re-education towards a better human being.” The
attention to repentance has been largely developed outside predominant schools of
criminology and within the communicative theory of criminal justice, particularly
by Antony Duff and John Tasioulas.

The Concept of Repentance

John Tasioulas defined repentance as the intrinsically appropriate response to
one’s moral wrongdoing. This response consists in realization of one’s own moral
responsibility and the acceptance of blame'. He singled out several elements of
such a response. It involves: first, feelings of guilt; second, blaming oneself; third,

° See: Olivecrona K. Law as Fact. London,1971; Ross A. On Law and Justice. London,1958.
10 See: Farmer L. Criminal Law, Tradition and Legal Order. Cambridge, 1997.
! Hentig H. Das Verbrechen. Berlin, 1961. P4.
12 See: Triplett R. Handbook of the History and Philosophy of Criminology. Chicago, 2017.
13

Kunz K. Kriminologie: eine Grundlegung. Bern, 2004. P. 325.
' Tasioulas ]. Repentance and the Liberal State. P. 488.
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confession and apology; fourth, moral reparation for the wrong such as willingly
undergoing as a penance any inflicted punishment; and fifth, a resolution not
to commit such a wrong again. All these elements are of great importance for
criminological research. Each of them requires particular methods of study. This
analytical exposition of the meaning of repentance helps us to understand the
relationship between repentance and remorse. Remorse is an important element
of repentance, yet repentance is more than a feeling of remorse.

This definition of repentance, however, lacks precision. It would be much better
if Tasioulas expressed repentance primarily as an adjustment or amendment in
the meaning of the Christian ethical tradition (briefly considered below) which
presents repentance as an actual turning away from sin towards rightful living.
For him, repentance is a process in which an actual adjustment is only an ideal
state. The degree to which the elements described above are present, may vary
from case to case, depending on the nature of the wrong, the identity of the victim,
and the character and the personality of the offender'. He also admits to degrees
of repentance.

Repentance is largely defined by Tasioulas as different from regret or
disappointment. The wrong-doing is the internal object of repentance, while regret
can involve all sorts of things that are not wrong, including things that are positively
right (e.g. ‘T regret I have to punish you’). Thus, Tasioulas distinguishes between
the objects of repentance and the objects of regret or disappointment. Repentance
has the wrongfulness itself of an act as its object, not the consequences of the act
“beyond those that constitute its wrongfulness.” The link between repentance and
the wrongfulness of an act is well established by Tasioulas, but his abstract concept
of wrongfulness can easily miss a specific and contextualized individual, as well as
the social, experience of what is wrong and what is right.

The definition of repentance by means of the idea of wrongfulness must be
accompanied by identifying the seat or the source of repentance as the conscience.
The reference to conscience is important to enable us to see that repentance can
take a whole variety of forms, all of which must be dealt with by a criminologist.
Conscience itself can differ from person to person, from culture to culture, and from
one historical period to another. The experience of repentance which Tasioulas
described so well, is only one type of conscience which leads to one particular
type of repentance. This type of conscience, we can call deontological. There can
be also consequentionalist conscience which ascribes wrongfulness to the action
depending on its consequences. The difference from regret or disappointment may
not be so clearly expressed in “consequentionalist” repentance, even though one
must agree with Tasioulas’ argument that it is the wrongfulness of the act which
repentance is about.

15 Ibid. P. 489.
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Drawing on the concept of conscience would help to see more clearly the
difference between feelings of guilt and feelings of shame. Tasioulas himself follows
a rather common view that they differ in the characteristic objects: for guilt, it is
one’s wrongful conduct, for shame, it is one’s character or the kind of person one
is's. It seems, however, that the difference between guilt and shame is not so much
in object, because one can be ashamed of wrongful conduct, as in the nature of the
feeling. Shame is a more relational feeling. I can feel shame because my friends,
parents, or other people disapprove of my conduct, not my character. Guilt,
however is more personal, and may not involve necessarily the view of others.
What is important for criminologists is the realization that individual conscience
can be variously smitten by feelings of shame and guilt, and that the intensity
of those feelings can be culturally, socially, or religiously explained. In order to
analyze the feelings of guilt and shame, one has to examine the state of conscience
of the offender.

Punishment and Repentance

The concept of repentance developed by Tasioulas is based on the realization of
one’s own responsibility. There is an argument in criminal law literature that the
issue of responsibility can no longer be understood simply as a moral philosophical
question of specifying the conditions under which an autonomous individual
may be held culpable for certain acts, and subject to state punishment'’. The issue
of responsibility must be considered within the constraints of an institutional
framework, power and culture. If this is true of responsibility, it is also true of
repentance. In other words, one must be aware that the relationship between
punishment and repentance can significantly vary according to the nature of the
institutions of criminal law, power and culture.

The role of repentance itself within the general theory of punishment is
controversial. The most interesting issue in Western academic literature is not
so much whether punishment can induce repentance'® but whether the fact of
repentance can affect the degree of punishment”. More specifically, the discussion
focuses on whether a repentant offender deserves mercy. In other words, the
scope of debate is limited and reflects certain cultural, intellectual and ideological
constraints.

16 Tbid.
7 Farmer L. Op. cit. P. 12.

'8 This issue has been discussed in a number of writings. See, e.g. Duff A. Punishment, communica-
tion, and community...P. 12; Maslen H. Remorse, penal theory and sentencing. L., 2015. P. 79.

1 Tasouilas . Punishment and Repentance. P. 279.
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Some academics perceive punishment and mercy in an antagonistic conflict
while others deny this antagonism®. Those who deny the antagonism between
punishment and mercy tend to perceive justice as capable of accommodating mercy
within itself. It can be an act of justice to show mercy to a repentant offender. Those
who affirm the antagonism disagree very widely on the way a repentant offender
must be treated. John Tasioulas* argues that punishment must take both justice
and mercy into consideration, and that repentance may be a legitimate ground
for showing mercy to a repentant offender. Anthony Duft objects because a truly
repentant offender will reject any sentence less than that which he deserves in
order to expiate fully the guilt of his wrongdoing®. However, Duft does not deny
that repentance might serve as a basis for reducing an offender’s sentence if justice
requires so, not because of mercy.

The divergence between Tasioulas’ and Duff’s positions on the relationship
between repentance and punishment reflects different visions of punishment.
Tasioulas distinguishes between justified punishment and deserved punishment®.
Even though an offender deserves harsh treatment, repentance is one of the reasons
justifies a more lenient punishment. Thus, Duft represents a deontological theory
of punishment which does not perceive a difference between what is justified and
what is deserved, while Tasioulas leaves much room for consequentialist moral
reasoning.

Despite their differences, both Duff and Tasioulas defend the communicative
theory of punishment: by means of criminal law, society communicates to the
wrongdoer public censure for his wrongdoing. They affirm that “punishment
has a constitutive link with repentance: the offender is given the opportunity
to communicate his repentance in a forceful and public manner precisely by
undergoing the deserved punishment”. Punishment, as deserved hard treatment
of offenders, acts as a penance through which the offender makes apology. This
view, however, misses a great difference between legal punishment and penance.
The latter is a self-inflicted punishment and can be a manifestation of repentance
if it is accepted as sincere. The former is different. It is inflicted by society, not by
the wrongdoer himself. Therefore, legal punishment itself can hardly be perceived
as a forceful and public expression of repentance, unless there is an additional
opportunity for the offender to express this.

% Garvey S. Questions of Mercy // Ohio St. J. of Crimin. L. 1997, vol. 4. P. 321.

2! Tasouilas J. Punishment and Repentance. P. 279.

2 Duff R. The Intrusion of Mercy. P. 386.

» Tasouilas J. Punishment and Repentance. P. 311.

)

* Ibid. P. 310.
> Ibid. P. 283.
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Despite all the philosophical differences in understanding the way repentance
should relate to punishment, most researchers in criminal procedure maintain
that punishment does not depend only on the wrongfulness of the act, but on the
assessment of the actor’s character and on the exact damage to particular persons
also. If the offender has admitted guilt, expressed remorse, and apologized,
he is perceived as a better character and deserves a more lenient punishment:
“Prosecutors, sentencing judges, and parole boards are naturally disposed to go
easier on remorseful, apologetic defendants. Capital jurors care greatly about
remorse and are much less likely to sentence a remorseful defendant to death™*.

The way how a display of repentance affects punishment of itself deserves
careful consideration by criminologists®’. However, there is something more for
a criminologist to do than simply to describe the actual impact of repentance on
sentencing. Criminologists who believe that their task is not simply to explain
crime and punishment, but also to indicate the most efficient ways to deal with
crime, must certainly pay more attention to the relationship between repentance
and punishment as it has been reflected in the communicative theory of Duff and
Tasioulas which claims: “legal punishment may seek to facilitate repentance, and,
when repentance is in evidence prior to the completion of a justified punishment,
that can be a legitimate ground for the merciful reduction of the offender’s
sentence” .

It has been argued that issues of repentance, forgiveness and mercy play fairly
small roles in the criminal justice process which is dominated by deterring,
incapacitating, and inflicting retribution®. Despite this neglect of repentance,
mercy and forgiveness, authors, like Stephanos Bibas and Richard A. Bierschbach*
maintain that contemporary modern criminal law can be adjusted to integrate
those values into the criminal justice process. They suggest that victim-offender
mediation and sentencing discounts could encourage offenders to express remorse,
victims to forgive, and the community to reintegrate offenders. The authors have
also identified the dangers of fakery and arbitrariness if courts’ sentences have
to take remorse into account. These dangers present a strong objection to active
integration of the concept of repentance in the norms and practices of criminal
law. Jeffrie Murphy argues that repentance can be readily faked*'. Murphy does not

% Bibas S. Forgiveness in Criminal Procedure // Ohio St. J. of Crimin. L. 2007, vol. 4, p. 340.

2 Smith N. Justice Through Apologies: Remorse, Reform, and Punishment // Queen’s Law Journal.
2016, vol. 41. P. 527.

2 Tasioulas ]. Repentance and the Liberal State. P. 487.
*» Bibas S. Forgiveness in Criminal Procedure. P. 329.

3 Bibas S., Bierschbach A. Integrating Remorse and Apology into Criminal Procedure. Yale L.J., 2004,
vol. 114.P. 85.

' Murphy J. Remorse, Apology, and Mercy. Ohio St. J. Crim. L., 2007, vol. 4, p. 440.
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deny that repentance can play an important role in clemency proceedings, yet it is
not a reliable concept in sentencing practices.

If we have to integrate remorse, repentance, and forgiveness into the criminal
justice process, we must address the issue of adequate evaluation as to whether
repentance of an offender is genuine. There is a big problem with using the standard
of sincerity of repentance as a basis for forgiveness. Bibas stated that “forgiveness
cannot be forced or routinized, and that introduces dangers of inequality and
discrimination™?. The same can be said about repentance. Any attempt to fit
repentance into a straitjacket of legal standards carries a danger of creating a fake
of it, or of failing to identify all the variety of forms which repentance can take.
These issues can lead to inequality and discrimination when applying criminal
sanctions. The fundamental question here, however, is not whether repentance
can be adequately observed and evaluated in general. The question is whether a
judge or juror can draw on any specific standard of repentance in our world of
cultural and moral diversity. If such a specific standard is impossible to define and
recognize, then it leads to ambiguity in law application.

When we judge whether a person repents or not, we often rely on moral
intuitions and cultural prejudices which can barely be expressed in any logical form.
The major concern is whether those intuitions and prejudices can be rationalized
and verified. Our intuitions and prejudices can be challenged by our individual
experience and knowledge. The more I know the person and the ways he expresses
his feelings or suppresses them, the more reliable my judgement on the sincerity of
his repentance would be. The contemporary criminal process functions more like a
machine where intimate knowledge of a person’s feelings is hardly possible. In this
context, allowing a greater role for intuitions and prejudices can break the whole
fabric of punishment and sentencing.

Bibas’ suggestion to solve this problem is not to pull down the whole fabric.
Rather, his suggestion is to introduce forgiveness by the victim or the community
as a procedural prerequisite for reducing or doing away with punishment. It will
bring more stability into the criminal justice process and protect the rights of the
victim. Even though Bibas avoids saying that remorse must precede forgiveness,
the thrust of his argument is that the repentance of the offender should lead to
reduction or non-imposition of punishment but this is conditional on forgiveness
by the victim. Repentance of the offender should play a key role in the decision
of the victim to forgive. On the contrary, “forgiving a remorseless offender could
undercut the violated moral norm and the victim’s self-respect™. Bibas suggests
procedural mechanisms to bring the offender and his victim together. If, as the
result, the victim forgives, mercy and clemency can be granted to the offender.

32 Bibas S. Forgiveness in Criminal Procedure. P. 331.
3 Ibid. P. 332.
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Under these conditions, the victim will be the best judge of the sincerity of
repentance. In this respect, the task of criminology is not so much to elaborate the
objective standards of genuine repentance as such; rather its task is examining the
perceptions of the victims to see what makes them confident in the genuineness of
the offender’s repentance.

Giving victims the powers to forgive is a very controversial subject** whose
consideration would lead beyond the scope of this paper. This, however,
underlines the significance of repentance in choosing a measure of punishment.
Judges and juries are likely to impose lower sentences if the victim expresses his
or her willingness to forgive”. Acknowledging the role of the victim is one way
to establish the connection between repentance and punishment. By considering
historical and cultural changes in the criminal justice process, Bibas provides many
other connection points. The attractiveness of Bibas’ work is that he combines an
empirical approach to courts’ practices, on the one hand, with a clear emphasis on
the normative importance of repentance in sentencing practices on the other.

Repentance and Forgiveness

There are already some criminological studies, particularly in the area
of restorative justice, which maintain that repentance must be a ground for
forgiveness®. An unrepentant offender must face punishment. However, the
relationship between repentance and forgiveness is more complex than seeing
repentance as a prerequisite for forgiveness in the criminal justice process.
Forgiveness itself can have a profound psychic effect on the offender and induce
his repentance, or it can reinforce the experience of repentance. There is empirical
evidence that kind treatment of former offenders can induce a higher rate of
compliance with the law in the future.

In criminal law, it is not only the victim but also society as a whole, personalized
in the judge and jury, who can communicate forgiveness to the offender. In some
jurisdictions, under certain conditions, the court can exercise the power of
forgiveness. Juvenile offences are a good example. According to the Thai Penal
Code, for example, criminal liability begins at the age of seven”. Punishment
can be inflicted from the age of fourteen®. According to the written provisions,
Thai courts also have discretionary powers to reduce the scale of punishment

** London R. Crime, Punishment, and Restorative Justice: A Framework for Restoring Trust Eugene
(Or.), 2014. P. 42.

* Bibas S. Forgiveness in Criminal Procedure. P. 334.

3 Johnston G. Restorative Justice. Cullompton, 2002.
% Thai Penal Code. 2558. Section 72.

3 Ibid. Section 75.
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by one third or one half in juvenile cases if it seems appropriate to the judges,
or not to impose punishment at all**. In practice, Thai judges hardly punish any
offender below the age of eighteen. They openly exercise their power to forgive
communicated to the offenders*. Interviews with Thai juvenile offenders in such
cases indicated that they understood the fact of being forgiven. A further research
step would be to study whether such forgiveness can induce repentance understood
as an amendment or adjustment.

Further, forgiveness can help the offender to move from a simple sense of guilt
to the overall change of attitudes and life-style. Bibas maintained that forgiveness
may lighten the burden of guilt from the shoulders of offenders, making it easier
for them to reintegrate into society*'. If one accepts that forgiveness as well as
repentance of offenders carries a strong rehabilitative force, then it would be logical
to examine critically the whole process of criminal justice to see what elements of
it facilitate or impede the occurrence of forgiveness and repentance. Perhaps, the
greatest impediment lies not so much in the procedures and institutions as in the
perceptions of those who move the process of criminal justice. For many of them,
repentance and forgiveness are outside the scope of criminal law. There are several
arguments which can challenge those perceptions, as well as the reasons which
support them.

Criminal Law as the Means for Repentance

One of the strong arguments, which supports the importance of repentance in
the criminal justice system, comes from a teleological interpretation of punishment.
According to this interpretation, punishment is a means to elicit an appropriate
response on the part of the offender to make him feel regret for the crime he
committed. The appropriate response consists in repentance and turning away
from crime to rightful living. Nozick* is considered to be the leading advocate of
this approach. There are some arguments against a teleological view of punishment
which have direct relevance to a criminological study of repentance.

Opponents affirm the criminal justice system is based on what an offender
deserves rather than on any psychological processes such as repentance®. The
emphasis on deserts rather than on any psychological or moral experiences makes
a criminological study of the criminal justice process easier and more comfortable.

¥ Ibid. Section 76.

" See: Shytov A. Bunchu Na Pompechara. Thai Juvenile Delinquency Justice and its Perception by
Juvenile Offenders. Bangkok: Chiang Mai University, 2007.

41 Bibas S. Forgiveness in Criminal Procedure. P. 334.
42 See: Nozick R. Philosophical Explanations. Oxford, 1981.

# Tasouilas ]. Punishment and Repentance. P. 279.
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Punishment in such a study can now be safely reduced to the performance of certain
actions which can be more or less reliably observed. For example, a criminologist
can look at the wrongdoing as an action, the involvement of the offender as an
action, harms and risks expressible in a form of an action, and finally punishment
as an action. Repentance is different. There may be no action flowing from the
experience of repentance, and there is a constant danger of losing the objectivity to
which so many criminologists aspire. A criminologist may admit that repentance
can accompany punishment. However, since the essence of punishment is reduced
to what the offender deserves from the past, and not dependant on his subsequent
moral experiences, repentance can be safely discarded.

This is exactly where the Legal Realist's approach challenges the image of
criminal justice as exclusively based on deserts. Judges in the Western courts do
take into account repentance of criminal offenders when choosing a sentence. In
some cases, the value of repentance has been discussed (e.g. United States v. Biscoe
(1975). Scott v. U.S (1969)). It is likely, however, that its influence on the decision
of a judge is more latent since his judgement must comply with the requirements
of legality. Legal Realism calls for the examination of actual cases. If judges do
pay attention to the phenomena of repentance, then it is a legitimate subject for
a criminological study. It is true that judges do not always follow the teleological
concept of punishment, but that does not matter if there is evidence that they
sometimes do. The advantage of Legal Realism is that it offers a more comprehensive
way to look at the whole variety of conflicting judicial policies. The weakness of
Legal Realism is that unlike the theory of communicative justice, it does not offer
a comprehensive ideal or normative standard against which conflicting judicial
practices can be examined.

We encounter this situation when Legal Realism methodology offers an approach
which is able to take into account various judicial policies of punishment but lacks
a particular moral standard for evaluating those policies. At the same time, we have
the communicative theory of punishment which offers such a standard but which
contains an inadequate image of repentance, and denies its real role in judicial
decision-making. This inadequacy can be seen in the idea that a repentant offender
would be willing to undergo the full measure of punishment in order to expiate the
guilt of his wrongdoing*. This seems unlikely! The teleological approach maintains
that repentance can be the goal of the criminal justice process, affecting if not
replacing punishment altogether. As soon as the offender shows remorse and turns
away from crime, there is insufficient reason to continue inflicting punishment
on him. However, critics may argue that since a repentant offender himself needs
punishment to expiate the guilt, the goal of punishment is not exhausted by the fact
of eliciting repentance.

“ Duff A. The Intrusion of Mercy. P. 386.
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The argument for expiating guilt is of more than academic interest. It has
important practical implications from a criminological point of view. If we agree
with the teleological thesis that the goal of criminal law is to elicit repentance,
then repentance must bring about the end of punishment. Repentance itself would
become the key-concept of the whole science of criminology. On the contrary, if one
accepts the critic’s view on punishment as the necessary means of expiating guilt,
then the evidence of repentance taking place before the infliction of punishment
should not matter. However, this view can mislead a researcher. Its flaw is not
so much in the denial of idea there is no need for punishment if repentance is
evident, as in adopting a distorted concept of repentance itself. It is a mistake to
present all truly repentant offenders as willing to undergo punishment in order to
expiate guilt. It is possible that a repentant offender will be willing to undergo the
punishment, but it is not at all impossible that he would not be willing.

The Bible, truly a handbook for studying repentance, provides many examples
of repentant offenders who were not willing to undergo punishment imposed by
God for their sins. For example, King David committed adultery and intentionally
caused the death of the woman’s husband®. After that, he married the woman
expecting a child from the adulterous relationship. Being confronted by a prophet,
David repented. Being reassured after that that he himself would not die but only
the child, David fasted and prayed trying to plead with God to preserve the child’s
life. The example of King Manasseh is even a better example of an offender whose
repentance involved a powerful plea for canceling the punishment he was to suffer*.
The Bible is full of examples when the fear of punishment resulted in repentance.
The books of the prophets present the awesome pictures of future doom for those
who will not repent. The words of Jesus: “Unless you repent you will all perish™’
can be seen as the summary of the whole Bible which communicates the image of
repentance as moved by the fear of punishment.

The idea, that the fear of punishment can induce repentance, reconciles the
contradictory images of criminal law as a deterrent and as a means of rehabilitation.
Thus, a criminologist, who accepts an adequate concept of repentance, will obtain
a rich ground for complex research integrating many sides and dimensions of the
criminal justice system. Criminal law in general and punishment in particular can
be studied as the means of repentance. This teleological approach to criminal law
does not mean that repentance of the offenders is its sole goal. There are other
goals of punishment such as satisfying victims’ demands for justice. Nevertheless,
repentance, when conceived in its full form as the wholehearted change in the

* Second Book of Samuel. Chapter 12.

4 Second Book of Chronicles. Chapter 33.The prayer of Manasseh does not appear any more in a
Hebrew Bible. It is preserved in the Septuagint, Ancient Greek translation of the Bible.

¥ New Testament. Gospel according to Luke. Chapter 13.
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attitudes and behaviour of the ex-offenders, takes a special position because, first
of all, it can in some cases satisfy the demands of the victims of crime; and more
importantly, it fits better into a more humane picture of criminal law in respect to
the dignity of human beings.

Repentance and Love

To summarise briefly the discussion above, the communicative theory of
punishment allows repentance to play a limited role in imposition of punishment.
Its thesis that punishment must be based on desert may not necessarily reflect the
practice of the courts. The communicative theory does not deny the importance
of repentance as a goal of communicating public censure to offenders through
punishment. However, it lacks clear affirmation that despite their crimes, the
offenders still possess human dignity because of their good nature. Thisis an attitude
of love. If we accept this attitude, then the concept of punishment will be perceived
differently from being an impersonal mechanism of imposing a “penitential
burden that is placed upon offenders to censure them for their crimes, with the
aims that they will then come to repent, reform themselves enforcing compliance
with the expectations concerning law-abiding behaviour™®. Punishment loses its
purpose if repentance has already occurred. The problem with the communicative
theory of punishment as developed by Dulft is that it cannot contain the demands
of love and forgiveness. Tasioulas’ discourse of mercy seems to be more flexible,
but his idea of love and forgiveness is still placed outside the scope of justice®. It
has been shown above that there are strong reasons for considering repentance
as the essential element of criminal justice, and not as an extra-legal ground for
forgiveness or, at least, for mitigation of punishment.

This is exactly the point at which drawing on the theological concept of love can
correct this shortcoming of the communicative theory of punishment. Aquinas
maintained that to correct the wrongdoer is a spiritual almsdeed, which is further
defined as works of charity®. The Latin word caritas is translated as charity in
English. It is noteworthy that caritas was used by Jerome to translate the Greek
word agape — Christian love, and caritas has the same linguistic root as garuna —
a key concept of Buddhist ethics. Love is a great universal moral force to change
lives (not limited to a particular religion), and this force must be used in the system
of criminal justice.

8 See: Lee A. Defending a communicative theory of punishment: the relationship between hard treat-
ment and amends // Oxford Journal of Legal Studies, 2017. Issue 1.

¥ Tasioulas J. Where is the Love. The Topography of Mercy. P. 40.
* Aquinas T. II/II 33. 1.
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The old theological concepts continue to shape many criminal justice institutions
in our secularized world®'. The framework of Duft’s and Tasioulas’ ideas move much
within the Summa Theologiae of Aquinas who distinguished between measures of
correction on the one hand and measures of justice on the other. Any fraternal
correction is directed to a brother’s amendment. Justice has a different purpose.
It is not about taking into account the brother’s amendment. Rather, it serves
the purpose of deterring the offender and the others from committing a further
offence®. Aquinas stated that a person guilty in offending against another person
deserves punishment even though there is a reason to believe that punishment
will make him even worse: “The order of justice must be observed”>. Justice is
conceived in terms of coercion while brotherly correction is seen as admonishing.

It would be a mistake, however, to blame Aquinas for excluding love and
forgiveness from the scope of criminal justice. Aquinas was writing at a time
when there was a powerful institution of a church which could undertake the
task of correcting and admonishing. The state had a choice of only very primitive
measures to deal with offenders. The state at the time of Aquinas did not undertake
the task of correction and leading an offender to repentance. His emphasis on the
importance of correction and its understanding as a manifestation of caritas-love
must be accepted as a valuable contribution to develop a theory of repentance as
the goal of punishment. There are two elements of Aquinas’ concept of correction
which are particularly valuable. The first is that correction must lead to a change
of the offender (amendment). The second is that correction must be done in a
way to serve this end*. Thus, repentance for Aquinas would mean something
more than a mere realization of one’s own moral responsibility and the acceptance
of blame>. It actually requires adjustment by the offender. At the same time, a
criminal law sanction would not be seen as a correction if it does not serve the end,
i.e. repentance.

Calvin more clearly, than Aquinas, articulated the idea of criminal law as a
means to bring about repentance. Referring to the ancient law of the Jews, Calvin
stated that the law brought the realization of sin on the part of the person to whom
the commandments of the law were addressed. This function of law to communicate
a standard of right and wrong behaviour® deserves our closest attention. According
to Calvin, the primary function of the law was to lead people to repentance. The
law is a kind of mirror in which the humans can see their own fall from the original

w

! Johnston G. Op. cit. P. 172-174.
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state of their moral nature”. At the same time, Calvin stated that the law serves
another function: that of a bridle for those who are unable to restrain their offensive
behaviour®™. In other words, only a person who does not repent deserves punishment.

The best expression of the idea that repentance means the return to the goodness
of human nature is expressed by Apostle Paul: “he who loves his fellow-man has
fulfilled the law. The commandments, ‘Do not commit adultery; ‘Do not murder;
‘Do not steal, ‘Do not covet, and whatever other commandments there may be, are
summed up in this one rule: ‘Love your neighbour as yourself”*.

Generally, criminologists shun speaking about love. There are, however, rare
exceptions. Hirschi, for example, admitted that love for one’s neighbour is vital
for crime prevention®. Hirschi’s admission of love as the means to prevent crime
was rather accidental. There are, however, more serious attempts to bring ethical
love into criminological discourse. When affirming the importance of repentance
and restorative shaming in the criminal justice process, Braithwaite maintained
that justice must go along with love®.. However, he could not perceive it within the
formal court’ criminal procedures. It is true that the contemporary court process
reminds us more of a machine than a human interaction where love can take place.
However, if we understand love as our will to do to others what we would have
them do to ourselves®, then court justice still leaves some room to act upon such
love. Moreover, Braithwaite conceived of love in terms of respect. It is indisputable
that respect is required and can be shown to offenders in the courts of justice.

There is empirical evidence that many offenders, particularly at the time of
their arrest and sentencing, want to change their lives and stop offending. There is
also evidence that they usually do not change after they come back from prison.
“Usually this is due to officials” failure to understand the felon’s viewpoint, their
misinterpretation of felon’s acts and responses, and the continuation of their own

7 Ibid. II. VIL. 7.
% Ibid. II. VIL. 10.
% St. Paul. Letter to Romans. Chapter 13.

€ Hirschi T. The Craft of Criminology. J. Laub (ed.). New Brunswick, 2002. P. 104. Hirschi came to
this conclusion after finding out that religion (understood as church attendance) does not help to reduce
delinquency: “The church is irrelevant to delinquency because it fails to instil in its members love for their
neighbours and because belief in possibility of pleasure in another world cannot now, and perhaps never
could, compete with the pleasures and pains of everyday life” (ibid., p. 104). This conclusion apparently
conflicts with his view that involvement in conventional activities (going to the church) and holding cer-
tain law-abiding beliefs (obeying the authorities is required by God) are two of the four vital elements of
social bonds which make an individual integrated in a law-abiding society (Ibid. P. XXIII).

6! See: Braithwaite J. (2002) Restorative justice & responsive regulation. Oxford, 2002; Braithwaite,
J. (2004) Restorative justice: Theories and worries. UN AFEL Resource Material Series, no 63, pp. 47-56,
123rd International Senior Seminar. Available at: http://www.unafei.or.jp/english/pdf/PDF_rms/no63/
ch05.pdf (accessed: 01.11.2018)

52 Gospel according to Mathew. Chapter 7.

177



Russian Law: Conditions, Perspectives, Commentaries

misguided policies”®. Another study suggests that loving and caring relationship
can overcome the negative influences of delinquent peer groups®. In other words,
there is much in criminology which warrants drawing on the concept of love as
described above. Remission of punishment for a repentant offender will reinforce
his pro-social responses.

Affirming that repentance is the goal of punishment makes more sense of
applying the fundamental categories of criminal law such as guilt, intention, and
negligence®. The intentional crimes deserve heavier punishments exactly because
of the presence of evil will. Augustine affirmed that punishment follows only the
person whose will is directed towards evil®. The presence of an evil will does not
mean, according to Augustine, that the nature of the person is evil. The person
retains the power to choose what is good and avoid what is evil. His nature remains
good. Augustine drew this conclusion from the theological idea that all creation
is good: “Things solely good, therefore can in some circumstances exist, things
solely evil, never” This idea contains a very important implication for the whole
policy of the criminal justice. It follows that the good nature of the offenders
remains despite the evil acts they commit. Accepting or rejecting this belief has
important criminological implications since it shapes the whole system of the
criminal justice. A policy maker who does not believe that anything good remains
in a particular offender will choose a certain type of criminal sanction which will
tend to exclude the offender from society for the longest period of time possible
without any serious attempt to reform him. Another policy maker, who perceives
the obliterated goodness in the character of the offender, will try to apply certain
measures to reinforce that goodness and to turn the offender back from the way of
crime to the way of rightful living.

Contemporary theorists of criminal law and criminology are characterised
by a trend to abandon the moral language of describing crime and the criminal.
Instead of morally laden terms like malice, wickedness, gross culpability, the
modern science of crime attempts to use descriptive, psychological concepts®.

6 Ibid.

¢ Hazani M. Prevention of Delinquency Through Repentance: An Ethnographic Study in a Jerusa-
lem Slum // Small Group Research, 1987, vol. 18, no. 1. P. 82-98.

% For example: Para 15 of German Criminal Code speaks of vorsitzliches and fahrlissiges Handeln.
Article 121-3 of French Penal Code also distinguishes between intent on the one hand and recklessness
(imprudence), negligence, or failure to observe an obligation of due care or precaution on the other. This
distinction is important to classify different types of criminal offences such as felony (le crime), misde-
meanour (le délit) and petty offences (la contravention), and different jurisdictions of the courts based on
these types: cour dassises, le tribunal correctionnel, and le tribunal de police.

% Augustine. XII. 3

¢ Farmer L. Criminal Responsibility and the Proof of Guilt / M. Dubber M. (ed.) Modern Histories
of Crime and Punishment. Stanford: Stanford University Press, 2007. P. 43.
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This abandonment of ethical views makes criminological research intellectually
weaker, void of inspiration and extremely dull, unable to mobilize moral force to
combat the wickedness of crime.

Conclusion

Despite its merits, the communicative theory of criminal justice lacks an
adequate concept of repentance would facilitate its adoption within the normative
framework of criminal justice. Repentance must be understood first of all as a
positive change or amendment, not simply as a sense of remorse, or realization
of one’s responsibility. It is true that repentance is a complex process involving
feelings of guilt, as well as the expressions of apology and penance, culminating
in a moral resolution to live a virtuous life. However, the subjective feelings of
the offender will hardly provide a sufficient ground for remission or reduction of
punishment. Repentance is an act of conscience, and it can take many forms and
contents of self-change conditioned by history, culture, institutions, and power
relations. As a positive change, it is more difficult to fake than the expression of
remorse, for example. It can be motivated by the fear of punishment, and as such
there is nothing wrong in not inflicting punishment on the offender who finds a
way to express a positive change of his life to conform to social morality in order
to escape the punishment.

Taking the repentance of offenders seriously will save those having little moral
strength from the impersonal machine of suppression, marginalization and
rejection, as well as from prison where bad company spoils even what little is left of
good morals. A criminology of repentance challenges the practices of the criminal
justice system by putting an individual offender, his thoughts, perceptions, and
his future as a member of the society, at the centre of the discourse on crime and
punishment. It aims not only at explaining how the criminal justice system works,
but also how it must become more humane and benevolent.
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AHHOTauma

Ha coBpeMeHHOM ypOBHE pasBUTUSA rocyadapcTBa M oOLiecTBa ftobble yperynmpoBaHHble
3aKOHOM OTHOLLIEHUSI NMPEACTaBNAT COO0M KOMMOHEHT CUCTEMBI, KOTOpas NnMbo ABnsieTcs
LEeOCTHOM, MO0 CTPEMUTCA CTaTb TAKOBOW. B paBHOI cTeneHn AaHHbIN Te3UC MOXHO pac-
NPOCTPAHNTb N HA BaNOTHO-AEHEXHbIE OTHOLLUEHUS, paccMaTpuBas Ux kak CUCTEMY, CTPYK-
TYPHbIMU 3N1eMEHTaMM KOTOPOW SIBASIOTCH AEHEXHbIE 3HaKW, UX BUAObl, NOPSO0K SMUCCUN U
opraHusaums aeHexHoro obpatueHns. OgHako ykasaHHYl cucTemMy 1 ee PyHKLMOHMPOBa-
Hne obpamsseT NpaBoBOe Mose, KOTOPOEe HOPMATMBHO OMUCLIBAET CUCTEMY U perynmpyeT
00LLECTBEHHbIE OTHOLLEHUS B 3TOM cdepe, Ha 4TO ObI10 06paLLLEHO BHUMAHNE B NOCNEAHEM
tobunenHom goknaae Pumckoro knyba. 91o ogHa 13 punocodckmx ownbok, BOCXoasLas
K ngee A. Cmuta 0 TOM, 4TO rPaHULbl PbIHKA, 3aKOHA 1 MOpanu COBMAaAaloT, a NpaBo U LEH-
HOCTV NPeACTaBnaioT cobon nuilb GOH 3TMX NpoueccoB. Mexay TeMm nocnefHue nccnepo-
BaHMs B 9TOM 061aCT MOKa3bIBAOT, YTO 3KOHOMMKA OrpaHuymBaeTcs 6onee pyHaamMmeHTasnb-
HbIMU NPaBUIaMN — LPULNYECKUMIN U HPABCTBEHHbLIMU HOPMamMu. He nocnegHio ponb B
9TOM OTHOLLEHUM UTPAET BaJIIOTHO-AEHEXHAs CUCTEMA — BaXKHeNLLIasa COCTaBnsaoLas rocy-
[apcTea BBMAY B3aMMOCBSA3M 1 B3aMMO3aBUCYMOCTU HaUMOoHabHOM 6e30nacHoOCTU 1 Co-
uManbHO-9KOHOMMNYECKOIO pa3BmTUsl cTpaHbl. Ho, kak 1 nobble apyrue yperynmpoBaHHble
3aKOHOM OTHOLLUEHUS, BaNIOTHO-AEHEXHbIE OTHOLLEHMS B paMKax YKa3aHHOW CUCTEMbI NOA-
niexar rocygapcTBEHHOM OXpaHe B Lensix NoAnepXKaHus NoaBMXHONO paBHOBECUS (rapMo-
HUN) N 3PPEKTUBHOCTU GYHKLIMOHNPOBAHUS OEHEXHO-KPEANUTHOIO MexaHn3ma CTpaHsbl, ANns
4yero B 3aKOHOAATENbCTBE NPEAYCMOTPEH KOMMIEKC Pa3fINYHbIX MEP, B TOM YUCIE YrONOB-
HO-MpaBoBbIX. [[pegMeToM nccnenoBaHNa ABASETCSH CUCTEMA BAIOTHO-AEHEXHbBIX OTHOLLE-
HWUIN B KayecTBe 0ObEKTA YroyI0OBHO-MPaBOBOM 3awmThl. Llenb Takoro aHannsa — HarnsgHo
nokasaTtb, Kakue yrosloBHO-NpaBoBble MeXaHM3Mbl 3aLUUTbl BHYTPEHHEro BafloTHOrO pbiHKa
NPVMEHSNINCE B MPOLLIOM U C KakuMu NpobaeMamu BaNtloTHO-AeHeXHasa CMcTemMa cTankuBa-
eTcs cerogHs. Ctarbs NOArOTOBIEHA HA OCHOBE IOPUAMKO-TEXHUNYECKOrO aHaIM3a NpaBoBbIX
HOPM, a TakXe CPaBHUTENIbHO-MPABOBOro 1 GOPMasbHO-N0MMY4EeCKOro MeToaoB, MeToaa
CUcTeMHOro aHanusa. Mo MHeHMo aBTopa, UCTOPUYECKNIA aHann3 0603HAYEHHOI0 BOMPO-
ca No3uTMBHO OTPA3UTCH Ha BbIPaOOTKE KAYECTBEHHOIO NOAX0AA K PELLEHNIO COBPEMEHHbIX
npo6nem. CaenaH BbiBoA, 4TO prHaAHCOBas 6€30NMacHOCTb AOMXXHA COOTBETCTBOBATL PA3BU-
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TUIO BAJTIOTHO-AEHEXHbIX OTHOLUEHWI 1 BbITb aD,aI'ITI/IDOBaHHOI7I K COBPEMEHHbIM YCJIOBUAM, B
TOM 4UCIEe N B YrOJIOBHO-NPaBOBOM cdepe.

KnoueBblie cnoBa

banbLUMBOMOHETHUYECTBO, NoaAenka OyMaxHbIX AeHET, BaNIlOTHOE PErynMpoBaHne, AEHEX-
Hble cypporartbl, BaJlOTHbIE NPECTYMAEHWs, KpUNToBastoTa.

Bubnunorpadudeckoe onucaxue: MevervH [.A. BantoTHO-AeHEXHbIe OTHOLLEHUS Kak 00bekT
YroJIOBHO-MNPAaBOBOM OXPaHbl: ICTOPUS U COBPEMEHHOCTbL // MNpaeo. XXypHan BeicLlien wko-
bl 9koHOMUKKKM. 2018. N24. C. 181-195.

JEL: F 30; K 14; YOK: 340 DOI: 10.17323/2072-8166.2018.4.181.195

BeepeHue

OKOHOMMYECKas HayKa B TEPMIHE «BaJIIOTHAS CUCTEMa» BUIUT He TOMBKO «CO-
BOKYITHOCTb BHEIIHNUX BAJIIOTHBIX OTHOIIEHMI TOCYAAapCTB, HO U JeHEXXHO-Kpe-
IUTHYIO CYICTEMY, IeICTBYIOLIYI0O BHYTPU CTpaHbl»'. OgHaKo M06as HallMOHa/Ib-
Hasi BalIIOTHAasI CUCTeMa He SIBJIAeTCS CIyYaliHbIM HAOOPOM YCTaHOBJIEHHBIX B TOM
VI IHOM TOCYZiapCTBe IIPaBWI, II0 KOTOPbIM OHa (YHKIVIOHMpYeT. BamrorHas
CHCTeMa CK/IAIbIBAETCS 9BOJIIOLMOHHO U He MOXKeT 3¢ (PeKTUBHO PYHKIMOHNPO-
BaTh B OTPBIBE OT ICTOPUYECKOI JIeJICTBUTENBHOCTH?. B 9TOM 1/1aHe TpaBoMepeH
BBIBOJI, YTO «IeHexXHas cucteMa Poccnitckoit @emepanuy — 3T0 yCTaHOBIEHHAS
(bMHAHCOBBIM 3aKOHOZIATETLCTBOM (pOpMa OpraHM3anNM JEeHeXKHOTO 0OpalieHus,
VICTOPUYECKY CTIOKMBLIASICS B CTPaHe M BK/IIOYAIOIIAsl B CBOJ COCTAB JIEHEXKHYIO
e[IMHUILY CO CBOMM HalIMEHOBAHNEM, BUJIbI IECHSKHBIX 3HAKOB, IIOPATOK BBIITYCKa
(sMuccuM) eHeXXHBIX 3HAKOB M OPraHM3aIUI0 0OpalleHNs TOCPeNCTBOM Halnd-
HBIX U O€3HAIMYHBIX TeHer»>,

lleHTpanbHBIM 3/1EMEHTOM BaTIOTHO-JICHE)KHON CUCTEMBI IBIAIOTCS TEeHbIN.

BonpIIMHCTBO COBpEMEHHBIX aBTOPOB IPM HAMMCAHUM PabOT IO JEeHEKHOI
TeMaTuKe UCXORAT U3 chopmymposannoro JI.A. JIyniiem B MoHorpadum «/leHb-
I U JieHeXXHbIe obs3arenbcTBa. FOpuanyeckoe nccnenoBanme» (1927) IIOCTYy/Ia-
Ta 0 HEBO3MOXKHOCTH JIaTh eAMHOE I0pUANIecKoe onpefenenue fexer. JILA. JIyHn
OIIpEeNesIsA/ IeHbIY «KaK IpeIMeT, CITYXKAlil YHUBEPCATbHBIM CyppOraTOM WC-
HO/IHEHNS VIMYIIECTBEHHOTO 00s3aTenbcTBa, [Kotopbiit. — [I.I1.] Hocut HasBa-

' Aiisenbepe J.I1. BamorHas cucrema CCCP. M., 1962. C. 4.
2 Kyuepos JI.JI. TIpaBo JeHeXHOTo oOpaleHus: Kypc nekuuit. M., 2013. C. 11-31.

* Benvckuii K.C. K Bompocy o moHATUM JieHexHOI! cucteMbl Poccuiickoit Pepeparym // GrHanco-
Boe 1paso. 2005. Ne 8. C. 6.
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HIIe 3aKOHHOTO IIATEXKHOTO CPENCTBA... TPAKHAAHCKMIT 060POT cO3laeT opyznue
obpalleHNs, a TOCYAapCTBO — 3aKOHHOE IUIATEXHOE CPECTBO», IIOJIaras, 4To
BBIJIy YKa3aHHOTO B3aIMOOTHOILIEHN S IOHATUIL «OpyAue oOpalljeHne» 1 3aKOH-
HOE IIATe)KHOE CPEJICTBO» He IPEICTAB/IACTCS BO3MOXKHBIM JaThb eMHOE OIIpefie-
JIeHVe IOPUANYECKOTO IOHATHA JleHer™,

Ho, Hecmorpsa Ha Bo3spenuda JI.A. JIyHIla, IOHATUA «IE€HBIW» U «BalIIOTa»
(a cerogHs — ¥ «KpUIITOBAIIOTAa»), Ha HAII B3I/IAZ, HEOOXONMMO paccMarpu-
BaTb B IOPUANYECKOM CMBICTIE, TOCKOMBKY «...CYIIHOCTb JEHEr 3aBMCUT OT KX
IIPaBOBOJI OCHOBBI, IIOJKPEIICHHOI BCeM 001eCTBOM»’. ITa IO3ULV BOCXOAUT
K KeITHCMAHCKOJ Teopun JIeHerT, a yepe3 Hee — K CpeHeBeKoBbIo, Korja chop-
MMPOBAJIOCh YUeHNMe O HaBA3bIBaeMoit eHHocTH (valor impositus). CBsi3aHO 3TO
OBIIO C «IIOpueil» ieHeT (MOHET) B LIe/IAX MCKYCCTBEHHOTO yBeIuueHnsa obbeMa
JIeHE>KHBIX CPeICTB TP TOMOIIY YMEHbIIEHNA KOMMIEeCTBA B KaXK/I0il OTHe/TbHOM
MOHeTe JIParolleHHOro MeTasuia (Kak MpaBUIo, 30710Ta).

B xagecTBe mpyMepa MOXXHO IIPUBECTY pellleHNe aHITINIICKOTO IIPaBUTEIbCTBA,
BbIHECEHHOE B 1601 I.: OHO feBaIbBMPOBAIO UPIAHACKYIO MOHETY ¢ 9 YHIIUII ce-
pebpa 1o 3 yHIuIL, 9ToObI M30eXaTh Ype3MepHBIX usfiepxKek JleBATmnIeTHei BO-
viHbl B Vpnanaym. Takoe pelnieHne Hapsy ¢ Hey/jaBILIeNiCA IONBITKON BBIBECTY U3
060poTa CTapblil CTEP/IMHT IPUBENO B VIpmaHauM K KaTacTpodUuecKIM IT0C/Ie-
ctBusAM. Ee XuTeny B OMONMHEHNe K YBETMYEHNIO TEMIIOB MHQIALMN CTA/N O-
JIy4aTh HOBYIO MOHETY IIO YMEHbIICHHO BHYTPEHHEl CTOMMOCTH,  He TI0 HOMM-
Hay. Ko BceMy mpoueMy, TOProBIibl OTKa3bIBa/IMICh IPUHIMATb HOBBIE JICHBI V',

Ho B mo60M ciry4ae i OCTYDKEHNA LeN UCKYCCTBEHHOTO YBeIMYEeHNA 00D-
eMa JIeHe>KHBIX CpefiCTB HeobxoayMa IIpaBoBas ocHoBa. [lo-apyromy «HaBs3aTb»
CTOMMOCTHYIO CUJTY TAKMX «HOBBIX» JieHeT ObIJI0 HEBO3MOXKHO (pedb UyeT O IIPUH-
IIIIe KOPOJIEBCKOI perainy Ha YeKaHKY MOHET U IIpaBa UMIIEPATVBHO yCTaHAB-
JIMBaThb IIEHHOCTb MOHETBI HE3aBUCUMO OT MeTa/UIMYeCKOro cocraBa’). Takum
06pa3oM, IOATBEPXKAeTCA Ufes, YTO JeHbIN ABIAIOTCA co3fjaHueM npasa®. Emre
I. Knanm mycas, 4To CyIIHOCTD JieHeT 3aK/II0YaeTcs He B MaTepyajie 3HaKOB, a B
IPaBOBBIX HOPMaX, peryIMpYyoIUX ux ynorpebnenue’. VIMeHHO TakuM o6pasoM

* Cm JIyny JLA. [JleHpry U IeHeXXHbIe 00513aTeNbCTBA B IPaXXAaHCKOM IpaBe. IOpupmyeckoe ucce-
moBaHue. M., 1999. C. 28-29.

> Bepae I1. [lenexHblit MexaunsMm / ep. ¢ gp. M., 1993. C. 16.

¢ Kaplanov N.M. Nerdy Money: Bitcoin, the Private Digital Currency, and the Case Against Its
Regulation // Temple University Legal Studies Research Paper. P. 1 [9nexrponnslit pecypc]: https://ssrn.
com/abstract=2115203 (mata obpauenus: 15.03.2018)

7 JIyny, J1.A. [leHe>kxHOe 00513aTeNbCTBO B IPAKFAHCKOM U KOJUIM3MOHHOM IIpaBe KAaIlUTajINCTIde-
cKux cTpaH. M., 1948. C. 36-37.

8 Kuann I.®. Ouepkyu rocyfapcTBeHHON Teopuu feHer. Opnecca, 1913. C. 7.

° IIut. no: AKTya/nbHble Ipo61eMbl pMHAHCOBOrO NpaBa: MoHorpadus / ors. pex. E.JO. Ipauepa. M.:
HOPMA, 2016. 208 c.
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MCTOPUYECKY B TOM MJIY MHOM TOCYapCTBe MOABIIAETCA IEHEKHO-KPEeAUTHASA CU-
cTeMa KaK KOMIUIEKC Pas3/IM4YHbIX OTPAC/IE€BbIX IIPABOBBIX HOPM, PEry/IMPYIOIINX
HOPSAJOK JIeHeXXHOro obpaienus. «IIpaBoBoe perynnpoBaHue Kak 3JIeMEHT Jie-
HE>XHOJI CHCTEMBI, JOCTaTOYHO HAIJIAHO YKa3blBaeT Ha TO, YTO NEHbIY ABIATCA
He TOJIbKO 9KOHOMIYECKOJI, HO TaK)Ke I0pU/INIecKoll KaTeropuer» .

Ho, xak u mo6ble fipyrie yperyImmpoBaHHble 3aKOHOM OTHOLIEHMVS, BayliOT-
HO-JI€HE>KHbIE€ OTHOLIEHNA IIOJJIEXKAT OXpaHe CO CTOPOHBI FOCYAApCTBa B LeNAX
HOJIIep>KaHNA MIOIBVDKHOTO paBHOBecus (rapMoHum) un 3p@ekTuBHOCTU PyHK-
LVOHVMPOBaHN IEHeXKHO-KPEeJUTHOTO MeXaH3Ma CTpaHbl. [ 3Toro B 3aKOHO-
JaTe/IbCTBE NMPEyCMOTPEH KOMIUIEKC Pa3/IMYHbIX Mep, HallPaB/IEHHbIX Ha YIIPEX-
JleHVIe ¥ TIpefJOTBpalljeHle TI0ObIX HeraTMBHBIX ITOCTIEACTBUI OT IIOCATATE/IbCTB
Ha HALIMOHAJIbHYIO IEHEXXHO-KPENUTHYIO CUCTEMY.

ITpu aTOM, HECMOTPS Ha CBOM KOHCTUTYIMOHHbIE OCHOBBI (cT. 71, 75 KoHcTn-
Tyuuu Poccmitckoit epepanyy), cOBpeMeHHasA pPOCCUNICKAsA JIeHeKHO-KPeuT-
Has CUCTeMa HaXOAUT MPAKTUUIECKOE MIpeIOM/IEHNE Yepe3 IPU3Mbl HOPM He TOJb-
KO (pMHAHCOBOTO WU TPaKZAHCKOTO TIpaBa, HO M YIOMIOBHOTrO Ipasa. Ilpudem
HeJIb3s CKa3aThb, YTO HOPMBI YTOJIOBHOTO NIpaBa UTPAIOT 3/1eCh MOCIEJHIOK pOJlb,
MIOCKOJIBKY Ha KaXK/I0il 6aHKHOTE YKa3aHO, 4TO Iofenka 6mnetoB banka Poccun
IIpecreffyeTcs 10 3aKOHY.

VicTopudecknit aHaMM3 peryMpoBaHs IeHeKHOTo obparenns B Poccun mmo-
3BOJISIET BBIIEIUTD STAIbl B Pa3BUTUM YTOIOBHO-IIPABOBBIX 3aIIPETOB, KOTOPbIE
ObITI 00YCITOB/IEHBI XOIOM 3BOJIIOLIVY HAIIVIOHA/IBHOII IeHe>KHOI cucTteMbl. OcTa-
HOBMMCSI Ha 3TOM TOfIpoOHee.

Jtanl

OH cBA3aH ¢ IPOTUBOAENCTBIEM NIONJEKE U ITOPYE IEHE)KHBIX 3HAKOB B BUJIE
MoOHeTbI''. Da/IbIIMBOMOHETHNYECTBO CBOMMY KOPHAMM YXOAUT B [ja/ieKoe Ipo-
1I/10€, IIOCKO/IbKY II0pYa I MOJ/Ie/IKA JEHEKHBIX 3HAKOB BO3HMK/IN C MOMEHTA I10-
ABJIEHVA TIePBBIX MOHET. BbIABNIeHNe TaKMX (PaKTOB U OCO3HAHME Bpefia JAHHOTO
ABJIEHV KaK TAaKOBOTO IIPYMBENN K HEOOXOAVMOCTY YCTAaHOBJICHN COOTBETCTBY-
IOLL[ETO YTOJIOBHO-IIPABOBOIO 3aIpera.

«Pycckaa IlpaBga» He mpeycMaTpuBajia HaKasaHUA 3a TaKYIO JI€ATEIbHOCTD.
Cas13aHO 310 65110, 10 MEeHNI0 M.®. Bragumupckoro-bynanoBa, ¢ TeM, 4TO B TO

19 Benvckuil K.C. Ykas. cod.

' Ob1jecTBeHHAA ONMACHOCTD JAHHBIX ABJICHUII BIVIOTD IO HACTOALIETO MOMEHTA «3aK/II04aeTcsa B
TOM, 9TO MX P€3Y/IbTaTOM AB/IAETCA NPUYMHEHNE CYIIECTBEHHOTO Bpefja COOTBETCTBYIOIMM OXPaHA-
€MBIM 006II[eCTBEHHBIM OTHONIEHWAM, TOAPLIB CUCTEMBI IHEKHOTO OOpaIeHNs 1 PacyeToB, CO3[jaHMme
HEJIETAa/IbHBIX MCTOYHMKOB CI)I/IHaHCI/IpOBaHI/Iﬂ, BOCHPENATCTBOBAHNE BAaTIOTHOMY PETY/IMPOBAHNIO U
BAJIIOTHOMY KOHTPOJIIO, HApyIleH)e MOHOIIONIY FOCYAApCTBa Ha JleHexKHYIo amuccuio» (Kyuepos V.JI.
3aKOHHbIE IJIATeXKHBIE CPENCTBA: TEOPETUKO-IIPaBOBOe MccnefnoBanye. M., 2016. C. 346).
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BpeMsA He ObUIO MOHETHOJ perajmi, a B Xofy ObUmu MeTawisl o Becy. CienoBa-
T€JIbHO, MOXKHO JIMIIb CTPOUTD IIPEAIIONOXKEHN HacUeT CYIleCTBOBAaHNA B IPEB-
HEPYCCKOM TOCYIapCTBe Ha/i30pa 3a Ka4eCTBOM U IPOOOIT TAKOTO POfia «IeHeT»,
XOTS COXPaHMBIINXCA Ha 9TOT CYeT VICTOYHVKOB CEeTONHS HeT'.

Haxkasanue 3a ¢anbpIiIMBOMOHETHIYECTBO IIOSABUIOCH B POCCUIICKOM 3aKOHO-
matenbcTBe B XV-XVI Bekax". B CuHO#aNbHOM NME€TONMNCK YKa3bIBaeTCs, YTO B
1533 rony 3a ¢anpIIMBOMOHETHIYECTBO Ka3HW/IVM IOCPECTBOM OTCEUeHMs PYK
U BJIMBAaHMA PACIUIaBJIEHHOTO O/I0Ba B POT. Brioc/lencTemm Takoe e HaKa3aHue
6pu10 mpepycMoTpeHo OKpykHOI rpamoroit naps Mwnxamna PegopoBuya B
1637 ropy, XOT4 4allje BCe JKe NPUMEHANACh TaK Ha3blBaeMasA «TOProBas Ka3Hb».
Opnaxko Co60pHBIM ynoxeHueM 1649 rofa 1o TakuM jenaM («M3roTOB/IECHME Jie-
Her ¢ Jo0aB/IeHNeM HelpefyCMOTPEeHHOTO MeTajlla»'*) «Topropas Ka3Hb» OblTa
OTMeHeHa, GanbIIMBOMOHETYMKOB (32 UCK/II0YeHNeM (aKTOB CMEIIeHNs] MeTal-
JIOB TeMM, KTO VIMeJl B/IaCTb IIPOM3BOJUTH JeHEKHbIe 3HAKV'") KasHWIM (3amu-
Ba/IM TOPJIO PacKa/JleHHbIM METAJUIOM), OTPYOanm KUCTY PYK M IpUOMBAMU 3TH
KVCTH K 3a00pYy, a MX IOCOOHMKaM OTpybany ABa Manblja Ha JIEBOIL PyKe.

Ho, HecMoTpst Ha CypoBOCTb HaKa3aHMs, (HanbIIIBOMOHETHNYECTBO OCTaBa-
JIOCh PaCIPOCTPaHEHHBIM «peMecioM». CBs3aHO 3TO OBIIO C TEM, YTO B COOTBET-
CTBUU C TIpeobpasoBaHmsAMM 1653-1654 rogoB HapsAy ¢ cepeOpsHbIMMU IeHbIa-
MU B 000pOT ObUIN BBeIleHBI MefiHbIe TeHbIu. [Ipy 9TOM HOMIHAT MEIHBIX HeHeT
3HAYNUTEbHO MPEBbINIA/ KOMMYIECTBO COJEP>KaHMsA B MOHETE CAMOJ Mefjy, 4TO, IT0
CYIIeCTBY, 00eCIieH/BaIo HOBBIE JIEHbIM B CpaBHeHMM ¢ cepebpsHbiMu. He mo-
MOTaJIo Ja’ke BO3HArpaKJeHMe 3a JOHOC B pa3Mepe IOIOBMHbI BCETO MIMYILECTBA,
HIpMHAIeXallero ¢GanbuMBOMOHeTUNKY. [I0aTOMy apckum ykazom 21 oKTsa6ps
1661 ropa gakTnyecKy BOCCTAaHABIMBAIACH «TOProBasi Ka3Hb» 3a QabpIINBOMO-
HETHNYECTBO 0e3 CCBUIKY, HO C Iepefjayeil IMPeCcTYITHNMKA Ha «YUCTbIe TIOPYKI»,
T.€. POACTBEHHUKAM VI SPY3bAM.

[TpecnenoBanne ¢anbmMBOMOHETYNKOB Tpomonkmioch mpu [lerpe I. Tlo yxa-
3y ot 27 ceHTsA0ps 1711 roga HakasyeMbIM Tak>Ke CTajIo HefloHeceH e o (anpim-
BOMOHeTHN4YecTBe. HampoTus, TeM, KTo coobimjan o gakTax mopyu u MOmJenKu
MOHeT, ObIIM IPeAyCMOTPEHbI IIPUBUIETUI: TOCIIOANHY II0/Iaralach YacTh UMY-
mecTBa ¢anbIIMBOMOHETYNKA, XO/IONTy — CBOOOJA.

Mexxay TeM MMEHHO B 3TO BpeMs CTa/a IPAKTUKOBATbCA BbIladya [JeHE)KHbIX
CCYJ| YaCTHBIM JIMIIaM IO 3aJI0T 30/I0TIX 1 CepeOPAHBIX U3eMUIL. DTN AesATeNb-

12 Bradumupcxuii-Byoarnos M.®. O630p ucropun pycckoro mpasa. M., 2005. C. 406.

I Cwm. nmopgpobHee: PoxxHoB A.A. VicTopus yronosHoro mpaba MockoBckoro rocygapcrsa (XIV-
XVII BB.). M.: Opnutundopm, 2012. 512 c.

" Hesckuii C.A., Ino6a H.C. PasBuTue 3aKOHOJATENIbCTBA 00 YTOIOBHOI OTBETCTBEHHOCTH 32 (ajib-
IIBOMOHETHIYECTBO B fopeBoronnonHol Poccyn // Bectauk MITJIY. 2010. Beim. 15. C. 108.

!> Takux 611U KHyTOM 11 00sI3bIBa/IN BOSMECTUTD yILepb TeM, KOMY OHI TIepefjaBasiil TaKlie AeHbIIL.
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HOCTbIO 3aHMManacb MoHeTHast KOHTOpPa B COOTBETCTBMY C YCTAaBOM BEKCEIbHBIM
oT 16 mas 1729 ropa. Crycta 25 net, 7 mas 1754 ropa B Poccuiickoit Vimnepun
Ob171 06pa3oBaH [ocymapcTBeHHbIN 3a€MHBbIN OaHK /14 Ljefieit KpeqUTOBaHMS [{BO-
PAHCTBA, 3HAMEHOBABIINIT COOO0II ITepeXofi K HOBOMY 9TaIy.

Jtanll

Bropoii aTan cBsA3aH ¢ nosBIeHNeM B 060poTe 6yMmakHbIX feHer. B XVIII Beke
B Poccmiickoit mmIiepuu ObI1 HaYaT BBITYCK OYMa)XKHBIX JICHEKHbBIX 3HAKOB, XOTS
" MOHeTHI ocTaBanuch B xony. IIpu Exarepune II B 1768 rony B IleTepOypre u
MockBe cospaloTcs ABa OGaHKa [JIA BBITYCKAa aCCUTHALWIL B Ie/ISAX OO/IerdeHns
XoxpeHnsa MenHbIxX feHer. C 1 AnBaps 1769 ropia Takme rocyfapCTBEHHbIE aCCUT-
HalluyM IPMPAaBHUBANNCH K MMEIOIIVMMCA B XOXIEHUN MEIHBIM MOHETaM. YCIex
HOBBIX JIeHeT OBUI IpefiolpesieNieH 00513aHHOCThI0 OaHKa pa3MEHUBATh KYIIOPBI
Ha MeTaJUIMYeCcKye IeHbIY, BCIEACTBIE Yero TaKyue IeHbIY IOMy4YWIN Ha3BaHue
pa3MeHHBIX (TaKk Ha3bIBaeMble HEPa3MEeHHbIE IeHe)KHbIe 3HAKY, He 00ecIeyeHHbIe
MeTa/UIN4eCKM MTOKPBITIEM, OPUIMaIbHO IOABUINCH B 060poTe B 1843 ropy)'.

IIpumevarenbHo, yTo ¢ 1780 roga sampemanca BBO3 M BBIBO3 aCCUTHALIMOH-
HBIX pyOseit. Takoe pemeHue 6bUIO IPUHATO B CBA3M C YYACTUBIIMMMUCS CTyda-
AMu nopun (mepepenku 25-py6neBbIX acCUTHALNIL B 75-py06/ieBble) 1 TIOAe/IKN
OyMa>KHBIX JIeHeT (B TOM 4JIC/Ie IOCPEACTBOM OpraHM3aluy TUIIOTpadcKoro mpo-
M3BOJICTBA 32 PyOe>koM). VIMEHHO B 9TOT IepMOf, MOSIB/ISIETCS CIOBO «JIaXKay, II0-
CKOJIBKY BO3MOXXHOCTb PaCIUIATUTLCA aCCUTHALMAMY (B TOM 4mcyie (anbIInBbI-
MI) B HEKOTOPBIX C/Iy4asX 3aBVCe/la OT JJOTOBOPEHHOCTV MEXY IPOJABIOM I
IIOKYTIaTe/IeEM OTHOCUTEILHO IONIOJTHUTEIbHO HAYMC/IAEMOM K IIEHe TOBapa CyMMe
JIeHeT 3a TO, YTO IUIaTeX OyeT Ipou3BefieH aCCUTHALIMAMIL.

OTBeTCTBEHHOCTD 3a MOJMIE/IKY aCCUTHALIMI IIpeycMaTpUBaIach YIOKeHeM
0 HaKa3aHMAX YTOJIOBHBIX I MCIIPaBUTENbHBIX 1845 roga. B cT. 1148-1150 npenyc-
MaTpUBajach OTBETCTBEHHOCTD 3a AE€ATENIbHOCTD «3/IOHAMEPEHHDIX IIA€K», B TOM
qJc/ie B BUJE JeMaHuA WAV IpKBO3a (aibIINBLIX aCCUTHALMII MM VHBIX TOCY-
JapCTBEHHBIX OyMar (XOTs MMOHATYE LIAJKM He O6BUIO PacKPBITO B 3aKOHOJATE/Ib-
CTBe, YTO IPMBOAVIIO K Pa3/IMYHBIM BBIBOJIAM B IIpaBoBOIT Hayke)'. Ha janHOM
3Tare pasBUTHA YTOTOBHO-IIPABOBBIX 3aIPETOB B c(epe BaIIOTHO-IEHEKHOTO
obpalleHNA 3aKOHOJATeNIbCTBO B KaUyeCTBe HaKa3aHNA 3a (pa/IbIIBOMOHE THIYE-
CTBO TIpefycMaTpuBaio Katopry (10-12 et nmpy coBepLIeHNN NPECTYIIEHNA Ha
teppuropuy Poccuy, 8-10 et npu coBepLIeHNY IIPeCTYIUIeHN 3a pyOeskoM, 4-6

' Kyuepos J.JI. Yka3. cou. C. 51-52.

7 Cm. nogpobuee: CanvHuxos A.B. VIcTopudyecKnmit TeHe3NC IMOHITHII «IIaiika» M «6aHZa» Kak
PasHOBUIHOCTeIl cOydacTusA 0cob6Oro pofa B OTEYeCTBEHHOM 3aKOHOHATeNnbCTBe // 3akoHbl Poccym:
OTIBIT, AHATIN3, TIpaKTHKa. 2016. Ne 7. C. 99-103.
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JIeT 3a MOAIE/IKY MHOCTPAHHOM MOHETHI) ¥ INILIEeHNe BCeX IIPAaB COCTOSAHNSA, OO
CMEpTHYIO Ka3Hb'®,

B peBomonOHHBIE TOABI M COBETCKMIT TIEPMOT, € (a/TbIINBOMOHETHNYECTBOM
TOCYHapCTBY TakKe ObII0 HeobxomyumMo 6oporbcs. KasHadelickme 3HaKM, BBIITY-
IeHHble BpeMeHHBIM IIPaBUTENIBCTBOM HOCIe coObITHit 1917 roga, ObIIO 1eTKOo
IIOJIJe/IaTh, MMes CaMble IIPUMUTUBHBIE CPEJCTBA B PACIIOPXKEHUY, ITOCKOIbKY
TaKMe JeHbI'Y He OT/INYaNNCh KadecTBOM. OIHAaKO MIMEHHO Ha HUX B IIEPBbIil pa3
NOABU/IACH HAZITINCD «TIOJ/IE/IKA IIPeC/IeyeTC 3aKOHOMY.

[IpumMepHO B 3TO Ke BpeMs HauMHaeTcs 6opbba ¢ JeHeKHBIMM Cypporara-
MIL. B ycmoBuAX oTCyTCTBUA CTAOMIBHOCTH JIeHe)KHOe oOpallleH1e CTaHOBIUIOCh
O4eHb JoporocroAamyM. I1oaToMy Ha IepBbIX MOPaX COBETCKAA BIACTb MICIIONIb30-
BaJIa JyIs pacyeToB B TOCYAPCTBEHHOM CEKTOpe Pa3jIMYHble Y4eTHO-Oe3HaINd-
Hble 11 Oe3JleHe>)KHbIe MEXaHU3MBI, XOTA HMOMNBITKY CTaOMIM3MPOBATh AEHEXKHOE
obpalleHne B cTpaHe ObUIM IPeIPUHATHL yKe B 1921-1922 rogax. OpHako oT-
CYTCTBME TBEPJ0il Ba/IIOThl OYE€Hb OCTIOKHAO BBINOMHEHMe TaKoii 3afaun. Ilpu-
MevarenbHO, 4To ¢ 1935 roga B CCCP paske Obl1a ycTaHOB/IEHA YTOOBHAS OTBET-
CTBEHHOCTb JJO/DKHOCTHBIX /M1 32 He3aKOHHBII BBIITYCK IEHEKHBIX CyppOraTos'.
Ilempio MaHHOTO YCTAHOB/IEHMA CTaja NMKBMUIALMA BBITYCKA PasIMYHBIMM 0O-
JIACTHBIMM VI MECTHBIMM YUPEXKIEHVAMMN, IPEANPUATUAMU U OOILIeCTBEHHBIMM
OpraHM3alVIAMM BCAKOTO POJia 3aiiMOB, OO/IUTaLiuil 1 IPYTUX BUJOB LIEHHBIX Oy-
Mar, a TaK)Ke 60H 1 VIHBIX I€He>KHbBIX CyppPOraToB.

B manbheiimeM coBeTcKas 3KOHOMMKA CTPOMIACh Ha IIOJIHOCTBIO TOCYAap-
CTBEHHOJI MOHOTIONNM JieHe>XXHOTo obpaienns. CormacHo ITocranosnenuto VK
u CHK CCCP ot 7 auBaps 1937 roga «O cienkax ¢ BaTlOTHBIMU [IEHHOCTSAMMU U O
IUTATeXXaX B MHOCTPAHHON BajIOTe» TONbKO [oCysapcTBeHHBINT 6aHK MOT COBeEp-
IIaTh MEXYHapO/IHbIE PacyYeThl B 30710Te, MUHOCTPAHHOII Ba/IIOTE, a TAKXXe IPOBO-
muThb cenky Ha tepputopun CCCP ¢ BalIOTHBIMY LIEHHOCTSAMMA.

Mexny tem Bennkasa OtedecTBeHHas BOVHA BHEC/IAa KOPPEKTUBBHI. «]leiicTBO-
BaBIllasd B BOEHHDIN IE€pHOJ, KapTOYHAasA CUCTEMA B COYETAHUMU CO CTUXMUITHBIM
«4epHBIM PBHIHKOM» [M HaBOJHEHNEM Ba/lTIOTHO-JEHEXHBIX CUCTEM TOCYHapCTB
HOJIIeTbHBIMY JieHe)XHbIMM 3HaKamu. — JI.I1.] co3mamm ycrmoBusA A1 BO3HMKHO-
BEHIA 3HAYUTEbHBIX He KOHTPOIMPYEMbIX TOCYJapCTBOM TOBapPHO-JEHEXHBIX
notokoB»*. Takoe nono)xkeHne TpeboOBaIO YyCTpaHEHUA U3/INIIKA AeHeT, /I 9eTo
" ObUIN TIpOBeeHbl JeHeKHble pedopmbl 1947 n 1961 romos. bonee Toro, B aT0
BpeMs BeCbMa MIMPOKO CTA/l0 TPAKTOBAaTbCA IMOHATHE Ba/lIOTHBIX IIEHHOCTEN

'8 3asaproxun B.JO. K ucTopuy IOAMeNKM JIeHeXHDBIX 3HAKOB B JOpPeBONMIOLMOHHON Poccunm //
Becruuk Yysamickoro ynusepcurera. 2010. Ne 4. C. 28.

1 Cm. nogpo6ree: ITocranosnenne IIVIK CCCP Ne 9 1 CHK CCCP Ne 1048 or 31 mas 1935 1. // C3
CCCP. 1935. Ne 30. Cr. 234.

» Kyuepos J.JI. Ykas. cou. C. 72.
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(a cropa BK/TIOYA/IM He TONbKO MHOCTPAHHYIO BA/TIOTY, HO M OQHKOBCKUE IIJTaTeX-
Hble IOKYMEHTBI (4eK1), MeTaJUIbl IVIATMHOBO I'PYIIIbI 1 T.II.), KOTOpbIe (haKTH-
4ecK1 ObUIM 3aIpeleHbl K 000poTy cpeay rpax/jaH. BBuay aToro creryuaabHO B
YTOJIOBHOM 3aKOHOZATeNbCTBE ObUIN MpefycMOTpeHs! cT. 87 1 88, permaMeHTH-
pyMoIie OTBETCTBEHHOCTDb 3a M3TOTOBJIEHNE VIV COBIT MOANEIbHBIX AEHET VN
IIeHHBIX OyMar BIUIOTDb JIO PAacCTpesna, a TaKKe 3a CIEKY/IATUBHbIE Olepaluy C
BO3MOYXHOCTDBIO Ha3HaYeHMA HaKa3aHUA 10 15 jeT muireHns cBobonsr.

Jtanlil

TpeTnit aTam cBsA3aH ¢ MOsABIEHNEM 0e3HAIMYHBIX IEHEKHBIX CPEJiCTB I I10-
SIBJICHVIeM HOBBIX BUJIOB IIPECTYIIICHNUII, IPEIMETOM KOTOPBIX CTajIa ITaTeXKHas
MHPPACTPYKTypa (B TOM 4MC/Ie TOA/ie/IKa OAaHKOBCKUX KapT) M BaIIOTHO-IeHEX-
Has CUCTeMa roCyfapcTBa B 1esoM. B HoBolt Poccun Bo3HukIa mpobieMa ¢ pe-
naTpyanyer TeHe)XHBIX CPeICTB, TOCKOIbKY HY)KHO OBIIO HAIIONMHATD OIO[KeT U
KOMITEHCHPOBATh pacTpadeHHbIe paHee pe3epBbl.

OnHUM U3 MeXaHM3MOB JOCTVDKEHVISI IOCTAB/ICHHOJ 3aKOHOAATe/IeM LIe/V pea-
TU3ALVY €AVHOV TOCYLapCTBEHHON Ba/JIOTHOMN IIOJIUTUKM, a TAKXKE YCTONYMBOCTHI
POCCUIICKOI BA/TIOTBI ¥ CTAOMIBHOCTY BHYTPEHHETO BATIOTHOTO PbIHKA SBJISETCS
penarpuanyisi JeHeXXHbIX CPEICTB. BpIlonHeHne JaHHON 3a/iadyl IMeeT CBOell 1ie-
JIBIO 3AIVITY HAIIVIOHATBHON Ba/TIOTBI, ABJIAIOIIEIICS K/TIOUYeBbIM /IEMEHTOM JIEHEX-
HOJI cCTeMBI cTpaHbI?. Takas 1jesib 00yCIOB/IeHa TeM, YTO MeXaHM3M 00eCIiedeH s
IPUTOKA BAa/IIOTBI CIIOCOOCTBYeT (POPMIUPOBAHMIO ¥ IOJEPKAaHUIO IUIATEKHOTO
OaaHca”, KOTOPBIT MOKHO TPEACTABUTh B BUje 00OBbeMa BHEITHETOPTOBBIX OIle-
paLyii Kakoil-nmubo CTpaHbl C Y4eTOM COOTHOIIIEHN s TI0Ka3areell BBO3a U BbIBO3a
TOBAapOB, YCIYT, KauTanoB*. ITo 3HaHMe JaeT MH(OPMALIMIO O [BVDKEHNM KaIly-
TaJIOB J Pe3epBOB, a TAKXKe BO3MOXKHOCTb COITOCTABJICHNSA IIATEXKHBIX MO3UIVIA
CTpaHbI KakK 6aHKa”. [ToloxX1TeNbHasA BeIMYHA JAHHOTO TT0Ka3aTeIsA B CBOIO Ove-
penb ABJIAETCS 3a/I0TOM YCIIEIIHOTO (PYHKI[MOHVPOBAHUA BCeil TeHEeKHO-KPEeInT-
HOJI CHCTEMBI, YCTOIYMBOCTY HAIYIOHA/IbHON Ba/TIOThI, CTAOM/IBHOCTH e Kypca.

2! B pen. 3akona PCOCP or 25 mona 1962 r. n Ykasa IIpesupuyma BC PCOCP or 30 axBaps
1984 r.; 3akona PCOCP ot 5 nexabps 1991 r. Ne 1982-1; 3akona P or 18 deBpansa 1993 1. Ne 4510-1 //
BemomocTtu BC PCOCP. 1962. Ne 29. Cr. 449; 1984. Ne 5. Cr. 168; Bemomoctuu CHJI PCOCP u BC PCOCP.
1991. Ne 52. Cr. 1867; Bemomoctu CHJI P® u BC P®. 1993. Ne 10. Cr. 360.

2 Cwm. mopipo6Hee: Benvckuii K.C. Ykas. cou.; Cobones M.H. Ouepku ¢pyuHaHCOBOIN Haykn. M., 1925.
C. 46.

» Kyuepos M.JI. CoBpeMeHHOe COCTOSHUE YTOJIOBHO-IIPABOBOI 3alIUTBI Cdepbl BaTOTHOTO
perymupoBanus // Poccuitckuit cnegosarenb. 2011. Ne 1. C. 23-26.

* MexX/fyHapOffHbIe Ba/IIOTHO-KPeUTHbIe 11 (pVHAaHCOBbIe oTHoLIeHu / ox pep. JL.H. KpacaBunoit.
M., 2005. C. 110-111.

» JIunoepm I1.X. DKOHOMIKA MUPOXO3SIICTBEHHBIX CBs3eil. M., 1992. C. 322.

188



A.A. lNeyervH. BanloTHO-AEHEeXHbIe OTHOLLEHUS] Kak 0ObEKT yroJi0BHO-MPaBoOBOV oxpaHskl... C. 181-195

Hamuume B OTeYecTBEHHOM 3aKOHONATENbCTBE COCTABOB IPECTYIIEHWI,
IPeNyCMOTPEHHBIX IT. «I» 4. 2 CT. 193 m 1. «B» 4. 2 cT. 193' YK PO, cBUsieTeNbCTBY-
eT O IPU3HAHNY FOCYAapPCTBOM MacCOBOCTY HapyLIeHWII B JAaHHOI cdepe IpaBo-
oTHoureHn 1. [IpudeM 3a4acTyio 3/I0yMBIIIICHHUKN VCIIONb3YIOT apOUTpaXKHbIe
IpOLeAYpPbl, YTOObI M30eXaTh YrONTOBHON OTBeTCTBeHHOCTH. OO 3TOM CBuUfie-
TE/IbCTBYIOT UTOTM paboThI Cyf0B 3a 2017 rox, noaseseHHble BepxoBHbIM CyoM
Poccyn. Tak, KOMM4uecTBO MPUHATBIX B apOUTPaXKHBIX CYAaxX K IPOM3BOACTBY Jie/
0 HeCOCTOATeNbHOCTY (6aHKPOTCTBE) HEYKIOHHO pacTeT ¢ 2013 roga mpuMepHO
Ha 10 TbIC. B TOf (C 24,3 ThIC. flent B 2013 rony mo 64,2 Thic. aen B 2017 rony)26. Ilpn
3TOM CTATUCTUKA COMEP>KNUT ycTpamaromye nuppbl — 87% B MOIb3y UCIIO/b-
30BaHMA MeXaHM3Ma OQHKPOTCTBA JIA CIMCAHMA IONTOB IpoTuB 13% ciydaes,
KOTZIa IIPaBOBOJ MeXaHM3M ObUI VICHO/Nb30BaH KaK MHCTPYMEHT B3bICKaHMAY.
Takas cTaTMCTMKA OYepUMBaeT HeTATMBHbIE TPEHJbl OTTOKA KallMTala U3 CTpa-
HBI, YMeHbIIIeHNA BaIIOTHOTO poHIa*, a paBHO GOPMUPOBaHMA TaK Ha3bIBAE€MBbIX
«TPSIBHBIX» JIEHET C Y4eTOM TOTO, YTO B IIOfABJIAIOIIEM OO/BIINHCTBE CIydaeB
OaHKpPOTCTBA ABNIAIOTCSA PUKTUBHBIMMY.

[ToMnmo pemarpmanyy B pacCMaTpUBAEMBIIl IIEPUOJ BPEMEHU TOCYAPCTBO
CTOJIKHY/IOCh C HEOOXOAVIMOCTBIO IIPAaBOBOJT OXPaHBI B cepe Oe3HaTNYHBIX pac-
4eToB. besHamuHble pacyeThl BOSHUKAIOT TOTZIA, KOTTIA «/IeHEe)KHbIE PacdeThl IIPo-
M3BOZATCA 6e3 HEelMOCPefCTBEHHOTIO VCIO/Mb30BAHNA HATMYHBIX JeHET, T.e. Ipu
IepeYNC/IEHNN JICHET 10 CYeTaM KPEeAMUTHBIX YYPeXKAEHMII WM 3aueTaxX B3aM-
HBIX TpeboBaHUi». [Ipn 9TOM Ge3HanMyYHbIe pacyeThl HO3BOJIIOT HAKAIIIMBATh
B OaHKaxX JIeHe)XHbIe PeCypChbl, KOTOpbIe CTAHOBATCA OFHUM V3 ICTOYHUKOB BbI-
JieJIeHVIs TPaXK/IaHaM U OpTaHM3aLMAM KPeJUTOB, a TAKXKe C 60JIbIlIeil TOYHOCTBIO
OIIpEeNeNIATh pa3Mep SMUCCUY MO0 UIBATUA JeHEKHBIX CPEICTB U3 060poTa.

OpHako B HacTosllee BpeMs CYIIeCTBYeT MHOXXECTBO IOIBOAHBIX KaMHe B
cucteMe Oe3HaMMYHBIX pacuyeToB. UTOOBI yOemUTbCA B 9TOM, JOCTATOYHO 06Opa-
tuthca K Onpepenennio Bepxosnoro Cyma Poccun ot 26.04.2016 Ne 45-KI'16-2,
COIJIACHO KOTOPOMY BKJIa/[9/K YKa3bIBaJI, 4TO KOHKYPCHBIN YIIPaB/IAIOMINIL 6aHKa
OTKa3aJl eMy B BBIIUIATE CTPAXOBOTO BO3MEIIEHMS CO CCBIIKOJ Ha HEMOCTYIUIe-

* [OnextponHslit pecypc]: // URL: https://pravo.ru/story/200608/ (maTa o6pamerns: 05.03.2018)

7 [Onexrponnslit pecypc]: // URL: http://regforum.ru/posts/3670_statistika_bankrotstv_vse_
bolshe_i_bolshe/ (mara obpamenns: 05.03.2018). IIpu sasBIeHHBIX Ha 2 TP/H. pyOielt TpeboBaHMUAX
KpeAuTOpaM YAanoch MOMY4uTh numb 103 mpn. py6meit [OnexTponnsii pecypc]: // URL: https://
fedresurs.ru/news/6d6f73ad-9bac-4e15-a8¢c5-8899f7d05a9¢ (mara obpamienys: 05.03.2018)

» Kapnosuy O.I! TIpecTyIIeHNs, IOCATAIOIe Ha BAMIOTHBI KOHTponb Poccuiickoit Oemeparym:
c1. 193 YK PO // BremneToprosoe mpaso. 2011. Ne 1. C. 24.

» JlaHHBIe ATEHTCTBA IO CTPaXOBaHMIO BKJIAafoB [DmekTpoHHBIT pecypc]: // URL: https://www.
kommersant.ru/doc/3299726 (nata o6pamenus: 05.03.2018)

¥ Jeacenxo A.I. besHalM4Hble pacyeThbl: CYLIHOCTb, POO/IEMBI, IIepCreKTuBbl passutysa. Hoso-
cnbmpck, 1996. C. 4-5.
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HIle IeHe)XHBIX CPeNCTB B Kaccy OaHKa Ipyu 3akmodeHuu gorosopa. ITpu saTom
Y BK/IQ[9MKa MIMEJICS Ha PYKaX IPUXOZHO-KACCOBBIN OpZAep, MOATBEP KONt
BHECEHUE VM JICHeKHBIX CPe[iCTB Ha OTKPBITHI B 6aHKe cueT. Mexxiy TeM Bep-
xoBHBI Cyz Poccun paspacann’®, uyto no cmeicny ct. 140 'K PD rexumueckne
3aIIVICH 10 CYeTaM K/IMEHTOB B OaHKe, COBEPIICHHbIE B YCTIOBMAX €TI0 HeIlTaTeXXe-
CIIOCOOHOCTY, HEJIb3s1 CUUTATD JieHbraMI (JIeHeXXHBIMM CPefICTBAMII), OHM He Ble-
KYT IIPAaBOBBIX ITOCTIEICTBUI B CBA3Y C (PAKTUIECKON HeIIaTeXKecIoCOOHOCTHIO
KPeAUTHOM OpPTaHM3aLIUIL.

Ecnmu TOT mnu MHOM 6aHK Ha MOMEHT BHECEHMA [IEHEXKHBIX CPeJiCTB Ha CYeT
SBJISIETCS HEIUIATeXKEeCIIOCOOHBIM Y He PacIioiaraeT CpefiCTBAMM /IS MCTIONTHEHMS
ero 06s3aTeNbCTB Mepes KpeauTopamy (4To MOXKeT OBITh OATBEPXK/ICHO, HAIIPH-
Mep, BeJOMOCTbBIO OCTATKOB I10 CYeTaM), TO JOTOBOP GAaHKOBCKOTO BKJIa/ja HE/b3s
IPU3HATh 3aK/II0YEHHBIM, YTO BjIe4YeT 3a COOOI OTCYTCTBUE CTPAXOBOTO CTydas
(ecnmu cTpaxoBKa 3aK/TH0YaIach BKIATIUKOM).

JleHeXXHBIMM CPEACTBAMU B BMJE S/IEKTPOHHON 3aIMCU O COCTOSHUM Cue-
Ta BJIajenbla OyfeT MpU3HABAThCA TOIBKO 3aNNUCh, CAe/IAHHAs, KOTa 6aHK ObLI
IUIATeXXeCIoCOOHBIM. [Ipy 3TOM 371eCh Henmb3sg CMENVBATh MOHATUA J/IEKTPOH-
HBIX JICHET VI CUCTeMY 3JIeKTPOHHBIX pacueToB. «He cegyer myTaThb 3/1eKTpOHHbIE
JIeHbI'M, BBIITYCK KOTOPBIX YBEIMYMBAET OOIIYIO IEHESKHYIO MAacCy B CTPaHe, C CUi-
CTeMOJ1 97IeKTPOHHBIX pacyeToB, KoTopasi obecrieunBaeT obpalieHe yxKe MMer-
IVIXCA AETIO3UTHBIX JICHEeT, SMUTVPOBAHHBIX OAaHKAMU B COOTBETCTBUY C IIPUHSA-
TBIM TIOPSAIKOM U HaXOJAIIUXCA IOJ KOHTPOJIEM LIeHTPaIbHbIX 6aHKOB»*%, X0Ts
ClIefyeT OTMETUTD, YTO ObIIM ¥ IPOTVBOIIONIO>KHBIE MHEHIIA .

JtanlVv

CeropiHa BO3HMKAET HOBBIII, YeTBEPTHIN 3Tall, CBSA3aHHBIN C HOBEMIIMU II/Ia-
TEXXHBIMYU (PVHAHCOBBIMY TEXHOJIOTMSMM Y SIBICHMSAMM — KPUIITOBAIOTON U
6mokyeiinom. Eme K. Mapkc BbIBen IpefiBUfieHMe CYLIHOCTU TaKuX fieHer: «Pe-
a/IbHOCTb, KOTOPYI0O MEHOBAs CTOMMOCTb TOBApPOB IIOJIy4aeT B 3TOM IpOLecce U
KOTOPYIO 30/I0TO IIPEACTAB/IACT B CBOEM OOpAll[eHNN, eCTh TOIBKO PeaJlbHOCTb
3NIEKTPUYECKON UCKpPbL. XOTA 3TO AEMICTBUTETBHO 30/10TO, PYHKIVIOHNPYET OHO
37eCh MIIb KaK KaXyIeecs 30/I0TO U TO3TOMY MOXKeT ObITh 3aMeIleHO B 3TOM
bYHKIMM 3HAKOM CaMOTO ce0s1»™.

31 0630p cynebHolt mpakTuky BepxoHoro Cyma Poccuiickoit Pepepanuu Ne 4. 2016 (yTB. Ilpe-
supuymoM BepxosHoro Cypa 20.12.2016). C. 40 [9nexrponnsit pecypc]: // URL: http://www.vsrf.ru/
Show_pdf.php?Id=11201 (mata o6pawenus: 15.03.2017)

32 Kamanocos B.IO., Bypnauxos B.K., Tkaues B.H. [lenpru. M., 2010. C. 44.
3 Ilepeneuenxo B.I1. lenbru, 6anku, kpeput. M., 2008. C. 18.
3 Mapxc K., Oueenvc @. Kanmran / Cou. T. 13. C. 98.
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B Hacrosmee BpeMsa cHOpMUPOBAICA TPEHH, B COOTBETCTBUM C KOTOPBIM
HaOMpaloT CUITy JleHeXXHbIe cypporaTsl. VI mpodeccuonanbHble, 1 Henpodeccn-
OHaJ/IbHBbIE YYaCTHMKM BCe aKTVBHee 00CY>KJAIOT pas/INIHble MOMEHTHI VICIIONb-
30BaHVA KPUITOBATIOT B TOM VI MHOM rocyzapcrBe. C KaXX/IbIM JHEM pacTeT
KO/IMYECTBO HOBOCTENI, CBA3AHHBIX C TEXHOJIOTMEl O/I0K4eITHA ¥ BYUPTYaIbHbBIMU
neHbramiu. [1oAB/IAIOTCA MPOEKTHI 3aKOHOB O PEryIMpOBaHMM B Kpunrtocdepe®,
OpraHU3YIOTCS JIEKIMOHHBIE KYPChI*®, TPOBOAATCA KOHpepeHIun. MexXy TeM B
TIOTOHE 32 HOBBIM CYaCTbeM MBI 320t 06 060pOTHOI cTopoHe Mefanu. HyxxHo
SICHO IIOHMMATBh, KTO IMEHHO OyZIeT HeCTU OTBETCTBEHHOCTD 3a IIPOTUBOIIPABHBIE
IefICTBYA B paccMaTpuBaeMoit cdepe?

«YIpaBjieHye pUCKaMy — TPYOEMKUIT Vi CJIOXKHBIN NIPOLIecc, MeXAY TeM, pu-
HAaHCOBOII chepe 0COOEHHO NPUCYIIV MHHOBALMM M CTPEMUTENbHOE IOsIB/ICHNE
HOBBIX IIPOAYKTOB»”. [/ LIeIbHOTO perymnpoBaHua KpUITocdepbl HeOOX0IMMO
IIPUIOXKUTD BCE YCIIVA IS TOTO, YTOOBI IIPaBO BBITIOJTHIIIO II0 OTHOIICHMIO K JTIO-
6oMy TaKOMY PUCKY Crefytomye pyHKINN: «IeraTbHOe IPY3HAHNE U JOIYIeHNe
PVICKOB, YCTaHOBJ/ICH)E CPECTB IPeRyIpeXXKAeHNs ¥ MIHUMM3ALUY PUCKa, Olpe-
JieTleHie Mepbl OTBETCTBEHHOCTH, a TaKXKe (PYHKINMI KOMIIEHCATOPHBIX CPELICTB» .

OpnHako cerofHsA OCHOBHON BOIIPOC COCTOUT B TOM, HaCKO/IBKO 0e30MacHbI
KPUIITOBAMIOTEI? BaHK MeXXHyHapomHbIX pacdeto (BIS) BeimycTmn crenyais-
HBIIT OTYET IT0 PUCKAM BBIITYCKA CYBEPEHHBIX KPUIITOBAJIIOT, B KOTOPOM 06paTuI
BHUMaHI€e I[eHTPaJbHBIX OaHKOB Ha HEOOXOAVMOCTb OCTOPOXKHOTO IIOAXOJa B
CO3[JaHMM HAI[MOHAJIbHBIX KPUIITOZIEHEeT BBUAY YIPO3bl (PMHAHCOBOI JAeCTabuIm-
3al[uy B CIyyae 9KOHOMMYECKOTO Kpusyca mbo cepbe3sHoro mnorpsceHus™. Ilo
maHHbIM Positive Technologies® momenuuku B 2017 romy moxutuay 300 MiH.
nonnapos CIIA yepes ICO. VI pedb ujeT He 0 TOM, YTO NPECTYITHUKN BBIXOV/IN
¢ mpoektamy Ha ICO, a moToM mcyesanu ¢ ropusoHTa. B mogasnsromem 60sb-
IIVHCTBE C/Ty4aeB 3/I0YMbIIUIEHHVKY CTPEMATCSA NOTyYUTh KOHTPO/Ib HaJ, CaMoii
IIaTPOPMOIL, YTOOBI ITIOAMEHNUTD aJjpec KPUIITOKOIIETbKa OPIraHU3aTOPOB CBOVM,
HOTpeOoBaTh BBIKYII 1 1Ip.*!

» [9Onexrponnsiii pecypc]: // URL: https://www.rg.ru/2017/12/27/v-rossii-predlozhili-sozdat-reestr-
sdelok-provodimyh-cherez-blokchejn.html (gata o6pamerms: 15.03.2018)

% [OnextponHslit pecypc]: // URL: https://bitnovosti.com/2017/09/13/russian-universities-have-
included-blockchain-basics-in-their-training-programs/ (zara o6pamenns: 15.03.2018)

7 VHcTUTYTH GUHAHCOBOI 6e30macHOCTI: MOHOTpadust / oTB. pen. VL.V Kyuepos, H.A. IToBeTknHa.
M., 2017. C. 122.

¥ Tuxomupos I0.A., llaxpaii C.M. Puck u mpaso. M., 2012. C. 10.

¥ [9nexrponnslii pecypc]: // URL: https://cryptorussia.ru/news/bank-mezhdunarodnyh-raschetov-
rekomendoval-centralnym-bankam-vzvesit-riski-pered-zapuskom (gara o6pamenns: 21.03.2018)

0 [Onextponnslit pecypc]: // URL: https://www.kommersant.ru/doc/3566894 (maTta o6paieHns:
06.03.2018)

1 Cuodopenko 3.JI. KpuMuHambHOe MCIONb30BaHME KPUIITOBATIOTHL: MEXAYHAPOLHBIE OLEHKN //
MesxayHapofHOe YTOolOoBHOE ITPaBo M MeXAyHapofgHasd octunus. 2016. Ne 6. C. 8-10.

191
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XoTsA OCHOBaHHasI Ha TeXHO/IOIMM O/IOKYeITHa CHCTeMa BBICTPAaMBaCTCA TAKUM
006pa3oM, YTOOBI B 6O/IBIIMHCTBE BAPMAHTOB OCTABAThCS CTAOMIBHON, TeM He Me-
Hee OKa3aTb Ha Hee BO3[IeiiCTBIE B IPECTYIIHbIX IIe/IAAX BO3MOXHO. Tak, peleHne
O BHECEHNV KaKuX-1MO0 HOBBIX NAHHBIX B CUICTEMe pPacCIpefelleHHOTO peecTpa
IPUHMMAETCS OONBIIMHCTBOM YYaCTHMKOB, IMEIOIVUX IIPABO TO/I0ca. YCTIOBHO,
cymecTByeT 1000 KOMIIBIOTEPOB II0 BCEMY MUPY C OIIpefie/IeHHON 6a3011 TaHHbIX.
CoOTBeTCTBEHHO, YTOOBI IOfiieNIaTh NaHHBIE, HAM HEOOXOAMMO MMeTh JOCTYII K
501 u3 HUX, €CIM Ha TeKYLVI MOMEHT BCe KOMIIbIOTEpbl HaXOAATCA B paboraro-
I[eM peXXuMe M HOAKIIoueHbl K cetn VIHTepHet. Tenepp mpepcraBum cebe, 4To
HOYBIO pabOTAIMX KOMIIBIOTEPOB ropasfio MeHblie. TakuM 0O6pasoM, MOXKHO
IPEAIIONIOKNTD, YTO B IeHb KAKOTO-I100 MeponpuATys (CKaxkeM, CIIOPTUBHOTO)
U TIp., TAKMX KOMIIBIOTEPOB B paboueM COCTOSIHMM OCTaHeTcsA 251, a TO ¥ MeHblIIe,
YTO 3HAYNUTENbHO YIIPOILAET B3JIOM CUCTEMBI.

[anee, onHOI 13 COBpeMEHHBIX MPOOIeM B 3TOiT chepe SIBISIETCS TO, YTO MBI
He 3HaeM, KaKyie KOMIIaHVUM OYIyT BBIIIOTHATD CEPBICHBIE PAOOTHI U1 00CITYKIBATb
porpaMMHoe obecredeHne. BrionHe BO3MOXXHO YCTPOUTD AUBEPCUY — IIOBPEAUTD
TPAHC/IALMOHHYIO BBIIIKY CBA3M, Ha BpeMsA 00eCTOYNTh TepPUTOPHUIO, 3aITyCTUTD
B KOMIIBIOTEPBI BUPYCHbIE IIPOTrPaMMBbl U T.II. VIHBIMU CTIOBaMy, M3 OCTaBLIETOCH
251 KOMIIbIOTEpA MbI BIIpaBe UCK/IOYNUTD, CKakeM, 100 KOMIIbIOTEPOB, IPUMEPHO
HaXOJAIMXCA Ha HeOO/bIIOM yAa/eHU) OT IIPeCTYIHOM IpymIbl. VIHbIMK croBa-
M, TaKas CUCTeMA CTAHET YA3BUMOIL, JaHHbIE B HEIl MOXKHO CKOPPEKTUPOBATH I 3a
HeOO/IbIIIOI TTepMOJ; BPeMEeH! BbIBECTY KPUITOBAMIOTY, IOXUTUTD ee. AHaIOrn4-
Hble JIeVICTBIA MOYKHO COBEPIINTD ¥ €C/TV Ballla BBIYMCINTENbHAs MOLTHOCTD OyzieT
007blle BHIYMCINTETBHON MOITHOCTY IIOJIOBYHBI KOMIIBIOTEPOB CeTH, MO0 ecm
BbI 00/1ajTaeTe HOBOJI TEXHOJIOTYEV (KBAHTOBBIM KOMIIBIOTEPOM).

Ha coBpemenHOM ypoBHe npobiema IV sTana B pa3BUTUM YTOOBHO-IIPABO-
BBIX 3aIIpeTOB B c(pepe BaTIOTHO-/IEHEKHOTO OOPALeHNA COCTOUT B OTCYTCTBUM
JIO/DKHOTO IIPAaBOBOTO MeXaHM3Ma PeryMpoBaHMA LU(PPOBOIl SKOHOMUKY, Ha
YTO YacTO OOpalaeTcsi BHUMaHNe B OTeYeCTBEHHOI Hayke®. B cBor oyepenp OT-
CYTCTBME pelleHVs JaHHOU NpOo6IeMbl He MO3BO/MACT MUHMMU3UPOBATh PUCKU
dbunancosoit crabunpHOCT POD.

BbiBOAbI

Ba}IIOTHO—IJ;eHe)KHbIe OTHOLIIEHW IIPENCTABIAIOT coboit KOMIIJIEKCHYI0 CUCTE-
MY, KOTOpasA permaMeHTUPYETCA IIPaBOM B €TI0 IIMPOKOM IIOHMMaHUN 1 HAXOAUT-

> Cwm., Hamp.: Xabpuesa T.A. TlpaBo mepen BbizoBaMu IndpoBoil peanbHocTy // JKypHan
poccuiickoro mpasa. Ne 9. 2018. C. 5; Xabpuesa T.A., Yeprozop H.H. IlpaBo B ycnoBusax umppoBoit
peanvHocTH // XKypHnan poccuitckoro npasa. Ne 1. 2018. C. 85; Tananuna 9.B. IIpaBo 1 nudposusanmus:
HOBbIe BbI3OBBI 1 NepcrekTushbl // JKypHan poccuitckoro mpasa. Ne 2. 2018. C. 5.
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€A TIOJL 3aIUTON rocyfapcTBa. OTHMMU U3 CPEACTB 3alUThI BaTIOTHO-I€HEKHBIX
OTHOLIEHMI BBICTYNIAIOT YTOJIOBHO-IIPAaBOBbIe 3ampeThbl. KoMIiekc yka3aHHBIX
3aIIPETOB OIpeJeNIAeTCA COCTOSAHMEM HALMOHAIbHO Ba/IIOTHO-IEHEXHO CUCTe-
MBI 1 XO[JOM €€ 3BOJIIOLU.

VicTopuyecknit aHamM3 peryMpoBaHys ieHe)XHOTo obparenns B Poccun 1mo-
3BOJIAET BBII/INTh YEThIpE dTalla B Pa3BUTUM YTOIOBHO-IIPABOBLIX 3aIIPETOB,
HaIlpaB/JI€HHbIX Ha 3aLUTY Ba/JIOTHO-/IEHEXKHON CUCTEMBI TOCY/JapCTBa, KOTOPbIE
OBV CBSI3aHBI C 9BOJIIOLVIEI OTHOLIEHNI B YKa3aHHOU cdepe. MexXy TeM Ipu-
BeJIeHHBII1 BBIIIIe aHA/IN3 CBUJIETE/IbCTBYET, YTO BHOCKMbIE B JaHHOI cepe B OT-
e4eCTBEHHOE 3aKOHO/JaTeIbCTBO M3MEHEHNsA B OO/IbILIelT CTeNeHy ObIIN peakIjyeit
Ha y>Ke CJIOKUBIIVECA UCTOPUYECKIE YCIIOBYA.

TeMm )XM3HU TaKOB, YTO B JaHHOII cdepe HEOOXOAMMO JIeiICTBOBATH IO BO3-
MOXXHOCTU Ha onepexenne. COBpeMEHHBIN 3Tall Yepe3 NPU3My UCTOPUIECKOTO
aHa/M3a U BBYUJIY HEOOXOIMMOCTY ITOCTPOEHS YCTONYMBON 9KOHOMUKI JOIKEH
TaK>Ke MOTY4YUTDb IIPaBOBOE BBIPaXKEHNE, B TOM YMCIIE U IOCPEICTBOM YCTaHOBJIE-
HISI YTOJIOBHO-TIPaBOBBIX 3ampeToB. PyHaHCOBass 6€30IaCHOCTD HO/DKHA COOT-
BETCTBOBATb Pa3BUTHIO BATIOTHO-/[CHEKHBIX OTHOILIEHMI ¥ OBITh aJallTHpOBaHa
K COBPEMEHHBIM YC/IOBUSIM, B TOM YJCJIe ¥ B YTOJIOBHO-IIPaBOBOIT cepe.
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Abstract

At the present level of development of the state and society, any relations regulated by law
are a component of the system, which is either integral or seeks to become such. Equally,
this thesis can be extended to monetary relations, presenting them as a special system.
Structural elements of such a system are banknotes, their various denominations,
procedures of their issuance, and organization of their circulation. However, this system
and its proper functioning are framed by the law that describes the system itself and
regulates social relations within it, which was highlighted in the last anniversary report
of the Club of Rome. This is one of the philosophical mistakes that goes back to the idea
of Adam Smith that the boundaries of the market, law and morality coincide, and that
law and values represent only the background of these processes. Meanwhile, recent
research in this area shows that an economic system’s functioning is limited by more
fundamental rules — i.e., by law and morality. The monetary system plays no less of an
important role in this regard, as it is an essential component of the state in view of the
interrelationship and interdependence of a country’s national security and its social
and economic development. But, like any other relations regulated by law, monetary
relations within the framework of this system are subject to protection by the state in
order to maintain a fluid balance (harmony); and the effectiveness of a national monetary
mechanism, for which the legislative framework provides a wide array of measures,
including criminal law. The subject of research is the system of monetary relations as
an object of criminal legal protection. The purpose of this analysis is to discover what
criminal legal mechanisms have been used to protect the domestic currency market in
the past, and what issues the monetary system is facing today. The article is prepared
on the basis of a legal and technical analysis of legal norms, as well as comparative
legal and formal logical methods; i.e., the method of systemic analysis. According to the
author, a historical analysis of the issue as framed will positively affect the development
of a qualitative approach to resolving modern issues. The conclusion is that financial
security must comply with a tangible development of monetary relations and be adapted
to modern conditions, including those of criminal justice.

194



Denis Pechegin. Monetary Relations as Object of Criminal Law Protection... P. 181-195

Keywords

counterfeiting, forgery of paper money, currency regulation, money surrogates, currency
crimes, cryptocurrency.

Citation: Pechegin D.A. (2018) Monetary Relations as Object of Criminal Law Protection:
History and Modernity. Pravo. Zhurnal Vysshey shkoly ekonomiki, no 4, pp. 181-195 (in
Russian)

DOI: 10.17323/2072-8166.2018.4.181.195

References

Aktual’nye problemy finansovogo prava [Issues of Financial Law] (2016) E. Yu. Gracheva
(ed.). Moscow: NORMA, 208 p. (in Russian)

Berzhe P. (1993) Denezhnyi mechanism [Money Machinery]. Moscow: Ekonomika,
144 p. (in Russian)

Instituty finansovoi bezopasnosti [The Institutions of Financial Security] (2017) I.I. Kuche-
rov, N.A. Povetkina (eds.). Moscow: Norma, 246 p. (in Russian)

Kaplanov N. (2016) Nerdy Money: Bitcoin, the Private Digital Currency, and the Case
Against Its Regulation. Temple University Legal Studies Research Paper. 46 p. Available
at: https://ssrn.com/abstract=2115203 (accessed: 15.03.2018)

Khabrieva T. Ya. (2018) Pravo pered vyzovami cifrovoj real’nosti [Law and Digital
Challenges]. Zhurnal rossijskogo prava, no 9, pp. 5-16.

Khabrieva T. Ya., Chernogor N.N. (2018) Pravo v usloviyah cifrovoj real’nosti [Law vs.
Digital Reality] . Zhurnal rossiyskogo prava, no 1, pp. 85-102.

Kucherov I.I. (2016) Zakonnye platezhnye sredstva: teoretiko-pravovoe issledovanie
[Legal Means of Payments: a Study in Legal Theory]. Moscow: Norma, 392 p. (in Russian)

Lindert P. (1992) Ekonomika mirohozyajstvennyh svyazei [Economics of Global Links].
Moscow: Progress, 518 p. (in Russian)

Luntc L.A. (1948) Denezhnoe obyazatel'stvo v grazhdanskom i kollizionnom prave
kapitalisticheskih stran [Money Obligations in the Civil Law of Capitalist States]. Moscow:
Juridicheskaya literatura, 215 p. (in Russian)

Luntc L.A. (1999) Dengi i denezhnye obyazatel‘stva v grazhdanskom prave [Money and
Money Obligations in the Civil Law]. Moscow: Jurist, 351 p. (in Russian)

Rozhnov A.A. (2012) Istoriya ugolovnogo prava Moskovskogo gosudarstva (XIV-XVII w.)
[A History of Criminal Law of Moscow State (14th—17th century). Moscow: Yurlitinform,
512 p.

Sal’nikov A.V. (2016) Istoricheskij genezis ponyatij «shajka» i <banda» kak raznovidnostej
souchastiya osobogo roda v otechestvennom zakonodatel’stve [A Historical Evolution of
Terms “gang” and “band” as Different Types of Complicity in National Legislation]. Zakony
Rossii: opyt, analiz, praktika, no 7, pp. 99-103.

Sidorenko E.L. (2016) Kriminal’noe ispol’zovanie kriptovalyuty: mezhdunarodnye ocenki
[Unlawful Using of Cryptovalue: International Evaluations]. Miezhdunarodnoe ugolovnoe
pravo i miezhdunarodnaya justitia, no 6, pp. 8—10.

Sobolev M.N. (1925) Ocherki finansovoi nauki [Essays in Finances]. Moscow: Proletaryi,
186 p. (in Russian)

Talapina E.V. (2018) Pravo i cifrovizaciya: novye vyzovy i perspektivy. Zhurnal rossiyskogo
prava, no 2, pp. 5-17.

195



YronosHo-npaBoOBbi€ NPO0eMbl
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AHHOTaUuMSAa

CraTtbsa NOCBSILLEHA UCCNEeN0BaHMIO YrONOBHO-NPABOBLIX NPOBIeM PErynMmpoBaHns oTBeT-
CTBEHHOCTW 3a CKJIOHEHME K CamMOybUINCTBY M COLENACTBUE Er0 COBEPLLEHUNIO, @ TakXe 3a
OpraHn3aLumio OesaTenbHOCTM, CBA3aHHONM C nponaraHaon youicTe n camoyomincTs. Hosble
ctatb YK P® HyxaaloTcs B COBEPLUEHCTBOBAHUM, KPOME TOro, 3a pamMkamMu npaBOBOroO
Nnonsi OCTaeTCs OpraHn3auma OeaTeNbHOCTU, HanpaBneHHas Ha NoByXAeHne K COBEPLLEHUIO
ybuincTs. AKTyanbHOCTb Npo6sieM 06yCnoBANBaETCS TEM, YTO, COMTACHO CTAaTUCTMYECKON UH-
dopmaumnmn n nccnenoBaHUsIM YYEHbIX, YACNO CaMOyOUINCTB OCTAETCS Ha BbICOKOM YPOBHE,
npu 3TOM Ka4eCTBEHHbIE NoKa3aTenn MEHSAIOTCS B CTOPOHY YBEMYEHUS YNCHA KePTB cpeaun
HECOBEPLLEHHOIETHUX. PacTeT KOINYeCTBO «6e3MOTUBHbLIX» aKTOB arpeccun, B TOM YMCIEe Ha
ob6bekTax counanbHoM MHPPACTPYKTYPbl, CIPOBOLVPOBAHHLIX He 6e3 y4acTus coobLLECTB
coumasbHbIX CETEN N KaHaNIOB MeCCEHXXEePOB HACUIIbCTBEHHOM TeMaTuKK. B Kka4yecTse uenu
1CCnenoBaHns aBTopbl onpeaenvnn pa3paboTky pekoMeHOaunin No COBEPLLEHCTBOBAHMIO
YrO/IOBHOIO 3aKOHOAATENBCTBA C YHETOM BHECEHMWSI B HEMO NMOCAEAHUX U3MEHEHUI B pam-
Kax 60pbObl CO CKIIOHEHMEM U COAENCTBMEM COBEPLLEHNIO CAMOYBOUICTB, a Takxke 6oMbLION
pOnK coLmanbHbIX CETEN N MECCEHXEPOB B XM3HW 06LwecTBa. MNpu npoBeaeHNnN nccneno-
BaHWUS METOLOJI0OMMY4ECKON OCHOBOM MOCAYXWI ONaNeKTU4ECKNM MeTOoL NO3HaHWS, KOTOPbLIN
MO3BOJINI OLLEHUTbL NPeAMET UCCcnefoBaHns BO B3aMMOCBS3M C HOpMaMu YrosioBHOMO Npasa
1 00LECTBEHHBLIMU ABNIEHUSAMU. B NPUMEHEHBI TakXXe CpaBHUTENbLHO-NPaBOBOM 1 HOP-
MaTVUBHO-A0rMaTU4YeCKMn MeToAbl, KOHTEHT-aHaIN3, C MOMOLLbIO KOTOPbIX CTan BO3MOXEH
aHann3 coumasnbHbIX ABAEHNIA B KOHTEKCTE MX NPaBOBOro perynuposaHus. lNpoaHannusnpo-
BaHbl NOJIOXEHUS OKTPUHBI YTOSIOBHOIO npasa O NpoTUBOAENCTBMN CTOPOHHEMY BAUSHUIO
Ha COBepLUeHne CaMoyOuNCTB 1 YOUINCTB. M3yuyeHne cynebHo-CneaCcTBEHHOM NPakTUKm no-
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3BOJINJIO BbISIBUTb COBPEMEHHbIE Ka4eCTBEHHbIE N3MEHEHWNS TAaKOro BANSAHUSA. B xone nccne-
[0BaHNSA aBTOPbI MPULLIJIA K BbIBOAY O BO3MOXHOCTN 06beauHeHums cT. 110 u 110.1 YK P®,
NMOCKOJIbKY OHK 06/1aaaloT 3HAYMTENbHBIM CXOACTBOM, @ BUHOBHOE JIMLO B XOAE WX UCMON-
HEHNS CTPEMUTCSH K OOHOMY U TOMY Xe pedynbraTy. ABTopamMm Takxe NpeasioxXeH BapuaHT
paclumpeHHoi pegakumm cT. 110.2 YK PD, oxBaTtbiBaloLLEl OpraHM3aumio AeaTelbHOCTH, Ha-
npaefeHHOM Ha NoBYXAeHME K COBEPLUEHUIO HE TONIbKO CaMOYOUINCTB, HO U YOUIACTB.

KnoueBblie cnosa

YyrosioBHOe npaeo, YronosHbIn koaekc Poccuiickoi Pepepaummn, camoybumiicTeo, youncTeo,
hoBefeHne, CKIIOHeHe, COOENCTBUE, OpraHM3auns AesTeNlbHOCTU, NobyxaeHne.

Bubnunorpaduyeckoe onmncanme: Kpykoeckuii B.E., MoceukuH W.H. YronoBHo-npaBoBbie
npo6sieMbl NPOTUBOAENCTBUS AEATENbHOCTM, HanpaBieHHOM Ha NobyXaeHne K coBeplue-
HUIO YOMINCTB 1 camoybmincTs // Mpaeo. XXypHan Bbicluern wkonbl akoHoMuKK. 2018. N2 4.
C. 196- 215.

JEL: K14; YOK: 343 DOI: 10.17323/2072-8166.2018.4.196.215

[Tpobnema npenynpexxaeHns caMOyOUIICTB ABJIAETCA B HAaCTosALLee BpeMs KaK
HUKOITIA aKTYa/IbHOJ, IIOCKO/IbKY MX YMCIIO CPEy TOPOICKOIO U CETbCKOTO Hace-
nenusA B Poccun ocraeTca Ha BbicokoM ypoBHe. I1o jannpiM PefiepanbHOI CIyX-
ObI TOCYapCTBEHHO CTATUCTUKM, B 2015 TO1y KOMMYECTBO CYULIMAOB COCTABUIIO
24 982, 410, BIIpo4eM, 110 cpaBHEeHMIO ¢ 2014 rooM ABIIAETCA CHIDKEHMEM Ha 6%.
3a sHBapb — gmekabpp 2016 roga KOMMYECTBO caMOYyOMitCTB cocTaBuio 23 119.
Yucno ykasaHHBIX ClTy4aeB IPOJO/DKIIIO CHIDKAThCA B 2017 rofy u, 110 onepaTus-
HbIM JaHHbIM Poccrara, coctasmio 20 055,

Ha mepBbIiT B3I/IAL CTaTUCTUYECKUE CBEJEHUsA OTPAXKAIOT aOCOMIOTHO IIONIO-
XKUTETbHYIO IMHAMUKY, IOCKO/IbKY KOIMYECTBO CAMOYOMIICTB TOfi OT TOfIa Hey-
KJIOHHO coKpaiaeTcs. OfHaKo, Kak OTMEYaloT 11 3apyOexKHbIe, M OTe4eCTBEHHbIE
uccnenoBareny, opuiaabHble JaHHBIE He BCET/ja OTPAXKAIOT CUTYALIO II0 PARY
NIPUYMH, HAIIpUMED, B CUIIYy TOTO, YTO HEABHO BbIPa’KEHHbIE CIy4ay CyUIU/A Ta-
KOBBIMU He IIPU3HAIOTCS?.

Kpome TOro, KonmuecTBeHHble IOKa3aTeMy HENb3s PACCMATPUBATh B OTPBI-
Beé OT ITOKa3aTesieil KaueCTBEHHBIX, KOTOPbIe 3aCTAaB/IAIOT 3afilyMaTbcs. Tak, BO3-
pacTHasA XapaKTepUCTUKA CAMOYOMIIL] TO3BOJLAET CAEIaTh BEIBOABI 00 NX 0COOEH-
HOCTAX. B mcuxomornm n KpUMMHONIOTUM Ipeo6r1afaeT 060CHOBaHHOE MHEHIE,

! Caiit QepepanbHOIl CTyXObl TOCYFapCTBEHHON CTaTUCTUKM [OnmeKTpoHHbIN pecypc]: // URL:
http://www.gks.ru/ (maTa o6pamenns: 07.01.2018)

* Andreissen K. Do We Need to be Cautious in Evaluating Suicide Statistics? // European Journal of
Public Health. 2006, no 4, p. 445-447.

197



Poccurickoe npaBo: COCTOSIHNE, NepCrieKTuBbl, KOMMEHTapPUnN

4TO /IS JINL] MOJIOZIOTO BO3PAcTa XapaKTepHbl UMITYIbCUBHbIE OCTYNKM. [Toka-
3aTeny caMoOyOUIICTB MOATBEPXKAAIOT TaKyl0 MO3uULMio. boee Toro, 1o fjaHHBIM
Ynonnomouensoro npu Ipesnnente Poccuiickoit @enepannu 1o npaBam pedeH-
ka A.IO. KysHenjoBoit, B 2016 rofjy KOIM4eCcTBO AeTCKUX U MOJPOCTKOBBIX CAMO-
yOMIICTB yBeMMIMIOCh TOUTH Ha 60%°.

Taxum 06pa3oM, BO3pacTHON COCTaB CaMOyOUIIL] MEeHsIeTCs, @ 3TO, B CBOIO OYe-
perib, TOBOPUT U O TPaHCHOPMAINM IPUINH TAKUX IIOCTYIIKOB, 00 0COOEHHOCTSX
JIMYHOCTH, O crenuduKe MpeRyIpeXAeHns U VMHbIX 3HaYMMBIX MOMeHTax. Pac-
CMaTpuBas IPUYMHBI IeTAJIbHO, C/IeAyeT OTMETUTD, YTO OHU 3a ITOC/IeIHee BpeMs
MOJIBEPI/INCD CYLIeCTBEHHBbIM I3MEHEHUAM.

Mo>kHO /i 6BUTO TIPENCTABUTD BCETO IATH JIET HAa3ajl, YTO JOBENEHNE IO Ca-
MOYOUIICTBA CTaHET BO3MOXKHBIM He TOJIBKO C IIOMOIIIBIO )KECTOKOTO 0OpalljeH s
VUIM YHVDKEHM S, HO VI B UTPOBOIL popMe, )KepTBaMy KOTOPOJI OKa3bIBAIOTCS JIUITA
U3 BIIOJIHE O/TarOIONYYHBIX CeMell, He HaXOAAIIMeCs B TsDKEION KIU3HEHHOI CU-
Tyanun? TeM He MeHee CErOf[HA 3TO CTa/lO JelICTBUTEIbHOCTbIO. bonee Toro, B
OIpefle/IeHHbIX COOOIIeCTBAaX B COLMA/NBHBIX CETAX M KaHaJaX MeCCEeHKepOB
IIPOVICXOUT TIOOLIPeHNe He TOJIbKO CaMOYOMIICTB, HO M yOUIICTB, IIpuYeM 3a-
YaCTYI0 «<HEMOTUBUPOBAaHHBIX» — KaK BbI30OB OOIII€CTBY, CMe/IBIil IIOCTYIIOK, IPU
KOTOPOM JIMYHOCTb >KePTBBI (PAKTUUECKY He IMeeT 3HaueHVs. YTOJIOBHBIN KOJEeKC
Poccuiickoit @enepaunn (nanee — YK P®) comepXuT HOpMBI, 3alpeliaolye
pasXuratb HEHaBUCTb, OCHOBOJI KOTOPOJI CITy>KaT Kakye-1mb0 IpusHaku (pemu-
TMO3HbIE, PACOBbIE U VIHbIE), HO OPTraHN30BaHHAs JIeSITeIbHOCTD 1O MOOI[PEHNUIO
yOUIICTB B 1[eJIOM OCTAeTCs 3a Ipefie/laMI ero PerypoBaHMs O TeX IOp, IT0Ka
TaKas JesTe/IbHOCTh He 0pOPMUTCS B BUie KOHKPETHOTO MOACTPEKATENbCTBA.

ITe/pr0 HACTOSAIIETO MCCIENOBAHMS BBICTYIIAeT pa3paboTKa peKOMEeHAAINIA O
COBEpIIEHCTBOBAHNY YTOJIOBHOTO 3aKOHOZATe/IbCTBA B HAIIPAB/IEHU! BHECEHM B
Hero M3MeHEeHMIT B paMKax 00pbOBI CO CKJIOHEHVEM U COIEMICTBUEM COBEPLIEHUIO
CaMOYOMIICTB C Y4eTOM IIOBBIIIEHNS POIN COLMANBHBIX CETeil ¥ MeCCEeH/KEePOB
B 00I[eCTBEHHOM KM3HN. [[MaTeKTYecKmii MeTO, ITO3HAHMSA CITYXKUT METOJ0/IO0-
TMYECKOJ OCHOBOJ MCCTIEOBAaHNA, IIOCKO/IbKY TO3BOJISIET OLIEHUTDb IpeaMeT KC-
CIeflOBaHMsI BO B3aJ¥IMOCBSI3M C HOPMaMU YTOJIOBHOTO IIpaBa M OOIIeCTBEHHBIMMI
SIBNIEHVSIMU. ITO 00YCITOBITIO BBIOOP CPaBHUTENBHO-IIPABOBOTO METO/, IO3BOJIS-
IOIIIETO COIIOCTABUTD OT€YECTBEHHOE ¥ 3apyOeKHOe 3aKOHOIATe/IbCTBO B 00/IaCTI
60pbOBI ¢ caMOy6MitCTBaMy ¥ IPOTIATaH o YOMIICTB. Vcnonp3oBacs Takke HOp-
MaTMBHO-OTMaTUYeCKIii MeTOH, 6e3 KOTOPOro HeBO3MOXKHO JIO/DKHBI 00pasoM
OLIEHUTD ITPaBOBbIe KaTErOPUY, BBIABUTD U MCTONIKOBATh UX Ipu3Haky. Hakowerr,
JO/DKHAsL apryMeHTaIs ObI1o obecriedeHa 61arofaps CoLONIOrNIecKyIM MeTOAM
(M3ydeHMe JOKYMEHTOB, KOHTEHT-aHa/I13), C IIOMOLIbI0 KOTOPBIX CTal BO3MOXKEH
aHa/IM3 COLVA/IbHBIX AB/ICHNII B KOHTEKCTE UX IIPaBOBOTO PeTy/IMpPOBaHMA.

* IIpob6neMa ieTCKMX CYNIUAOB TpebyeT 0coObIX perennii [DnexTporHnblit pecypc]: // URL: https://
vz.ru/society/2017/3/20/862723.html (nara o6pamenns: 08.01.2018)
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HogeitimuMm npuymHaM caMOyOUMIICTB He V/esIOCh JJOJDKHOTO BHYMMAHUSA
II0Ka CUTYaLys He Ho/Myvaa o0LeCTBEHHOTO pe3oHaHca. PopuTensM, npaBoox-
PAaHNUTEIbHBIM OpraHaM CTaJI0 M3BECTHO O CYIECTBOBAHNY «TPYIIII CMEPTU» B CO-
IIVIa/IbHBIX CETHAX, [esITeTbHOCTD KOTOPBIX CBOAM/IACH (1 BO MHOTOM CBOIUTCS IO
CHX TIOP) K BBIIIOTTHEHMIO 33JJaHNIT B UTPOBOIT popMe, KOTOPBIE e T MOTyYaln OT
KypaTopoB — /M1, MM paHee Heu3BeCTHBIX. Kak mpaBuio, nepsble 3ajJaHNsA HO-
CAT HECTIOXKHBIN XapaKTep, HallpUMep, IOCMOTpeThb Busieoponuk. Ilocnennne e
3alaHys IPUBOJAT K CAMOYOUIICTBY 160 K BBIIOTHEHNIO KaKOM-TNO0 JiesTeNb-
HOCTM, OTIACHOIA /711 )KU3HY U 3J0POBbsI YYaCTHUKA.

V3BecTHBIMM Ha CETONHAIIHNI IeHb ABAITCA IpynIbl «F57», nearenbHOCTD
KOTOPBIX Obl/Ia IIpeceyeHa B CBA3M C IPUBJIEYEHMEM OTHOTO 13 OPTaHM3aTOPOB K
YTOJIOBHOJ OTBETCTBEHHOCT!. B JTaHHBII MOMEHT «TIPYyIIIIbI CMEPTH» IIPOJOJKA-
I0T JIeJICTBOBATb, IYCTb U B HECKONBKO MHOM dopMe. JloCTaTOYHO B3IJIIHYTH Ha
PSIZL COOOIIECTB B COLIMATbHBIX CETAX U KAHAIOB B MeCCEH/DKePax, MPU3bIBAOLINIX
COBepHIATh [eJICTBYA, OIACHbIE JI/I y4aCTHUKOB. CJI0BOM, OPraHM3aTOPbI «ITPYIIIT
CMepTV» 1300peTa0T HOBBIE IPMEMBbI U TIOfICTPAVBAIOTCS 110]] 3aKOHOIATENTbCTBO.
Hamnpumep, 1o HaleMy MHEHMIO, IPM3HAKAM TaKMX IPYNII COOTBETCTBYIOT Jieli-
CTBYIOIJ€ HA MOMEHT HallMCaHUA CTaTbM TPYIIIbI M KaHaIbl ¢ Ha3BaHueM «Ho-
BBIIl ITyTb», KypaTOPbl KOTOPBIX IAI0T COOTBETCTBYIOLINE 3a[JaHNs, TOBbIIIAA UX
CNIOXXHOCTb. OTMETUM, YTO IIOIUTHUKA COLMA/TbHBIX CeTell ¥ MEeCCEHIKEePOB, KaK
IIpaBUJIO, HAIIpaBJIeHA Ha HefIONYIIeHe TaKOl AesTeIbHOCTY, HO KOHTP/eICTBIUSA
NIPeAIIPUHUMAIOTCS [JAJIeKO He BCer[ja CBOeBPEeMEHHO.

JJaxxe He paccMaTpuBas AETA/IbHO JeTePMUHALMIO Y4acTUsA JleTell B TaKOM
OIIaCHOM fiesTHUY (K HMM MOYXHO OTHECTV OTCYTCTBME CTPaxa, y4acTyue «3a KOM-
IIaHMIO», OYHTApCTBO), MOXKHO C YBEPEHHOCTBIO CIe/IaTh BHIBOJ, — JJAaHHOE sIBJIe-
HIle TIPUBJIEKAET JIeTell, a IpecedYb ero HeOOXOAMMO KaK MOXKHO CKOpee, MHade
KOJIMYECTBO KEPTB TONbKO MIPOJO/DKUT PACTL.

PaHee yromoBHO-1IpaBoBas po6iemMa 3aK/I04anach B TOM, YTO 3aKOHOJIATe Ib-
CTBO He IIpeycMaTpUBalO OTBETCTBEHHOCTY 32 OPTaHM3aLNIO TAKUX BUMIOB Jie-
arenbHOCTH. [IpexxHss pegakums ct. 110 YK PO «JloBenenne 1o camoyouiicta»
perynpoBaa JaHHbIe OTHOIIEHMsI, OFHAKO IPeCTYIIEHUs TODKHBI OblI OBITH
COBEpIIEHBI TOJIBKO ONIpefie/IeHHBIMM CIIOCOOaMI, B YaCTHOCTH, IIyTE€M YTPO3, XKe-
CTOKOTO OOpalljeHNsT MM CUCTEMATNYeCKOTO YHVDKEHMsI YelOBeYeCKOTro JJOCTO-
yHCTBA. OTYaCTM MCYEPIIBIBAIOIIUM U Y3KUM IIepeYHeM CII0COO0B COBEpUIEHNA
IestHUs 0OBsICHsAETCA cnabasi paclpoCTPaHEHHOCTb NaHHBIX NPECTYIJIEHUII Ha
tepputopun Poccun. B 2015 ropy, Hanpumep, OBbIIO 3aperiCTPUPOBAHO BCETO
205 poBepenmit o camoybuiictsa. ITo MmHeHuio A.B. AradoHoBa, HM3KME TTOKa-
3aTenu O0YC/IOBJIEHBI TAKOKe TeM, YTO YrOJIOBHBIE Jle/la YacTO NMPEKPAlAloTCs 3a
OTCYTCTBJEM COCTaBa IPeCTYIUIEHNS 1 He ITepeflaloTcs B Cya’.

* Azagonos A.B. YTONOBHasA OTBETCTBEHHOCTb 3a JOBefieHMe N0 camoybmiictBa. M.: IOpmmTyH-
¢dopm, 2012. C. 4.
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Jlucriosumysa cTaThby He yKasblBaja TaKMX CIIOCOOOB, KaK yroBOpBI, OOMaH,
IIAHTaX, UTpoBad GopMa, B CBA3M C YeM OCHOBHASA IEATEIbHOCTD «TPYIII CMep-
TH» He MIMeJ/la BCeX IPU3HAKOB COCTaBa IPECTYIUIEHMs, YTO JIeNaI0 IPAKTUIECKI
HEBO3MOYKHBIM IIPMBJIEYEHNE MX OPTraHM3aTOPOB K YTOJIOBHON OTBETCTBEHHOCTI.
B kavecTBe mpumepa ciIefyeT YIOMAHYTb IIPOM3BOACTBO IO Jiely O OOBMHEHNIO
b.®.A. B oBefieHUM 1O caMOyOMIICTBAa HECKONMBbKMX /ull. ToOOOIbCKUM pailOHHBIM
cynoM TiomMeHCKoIT 06/1acTy OH OBUT ITPU3HAH BMHOBHBIM B COBEPIIEHNM IIPECTY-
IJIEHNIA, TpeflycMOTpeHHbIX 4. 3 ¢T. 30, cT. 110, cT. 110 YK P®. HecMmoTps Ha TO, 4TO
B.®.A. yuyacTBoBas B opranusauumu «rpyni cMeptit F57», ero feiictBus o gade co-
BETOB VIV YTOBOPOB II0 COBEPIIEHNUIO CAaMOYOMIICTB He HO/IIa/iaIy Of IPU3HAKM
TAHHBIX NpecTyIuleHnit. OfHaKO 110 OTHOIIEHNIO K HeCKO/MbKuM munaM b.d.A. Bce
Ke VICIIO/Ib30BaJI YIPO3bl, B TOM YNC/Ie B OTHOLICHNY OMV3KVX, YTO U HO3BO/INIIO
IIpUBJIEYb €TI0 K YTOJIOBHOI OTBETCTBEHHOCTM 10 YKa3aHHBIM BbIIIE CTAThsIM".

Eme pa3 ormernM, ecnm 651 5.D.A. mpuMeHsAT pyTye ICUXOTOTMYECKIe TIPK-
€MBI CK/IOHEHU:A K CaMOYOUIICTBY, TO yTOJIOBHAsA OTBETCTBEHHOCTDb Ha TOT MOMEHT
Obta ObI MckmodeHa. [TombITka 3aOTHUTH IIPaBOBON Ipoben Oblta Mpeanpu-
HATa B 2017 rony c npunatuem PepepanbHoro 3akona ot 07.06.2017 Ne 120-D3
«O BHeceHMM U3MeHeHUIT B YTonoBHbI KofeKc Poccuiickoit Pepgepauyn u cTa-
ThI0 151 YromoBHo-mponeccyanbHoro kopekca Poccmiickoit @epepanum B ya-
CTUM YCTaHOBJ/IEHUA JIOIOTHUTEIbHbIX MEXaHU3MOB IMPOTUBOJEIICTBUA JIeATENb-
HOCTM, HaIIpaB/ICHHOI Ha MOOY>XIeHMe JieTell K CyUIVaIbHOMY IOBEEHUIO».
Kak cnpaBennnBo ObUIO YKa3aHO B IOSICHUTEIbHOI 3aIlVICKe NIPOEKTa JAaHHOTO
3aKOHa, NOABW/IVICh HOBBIe ()OPMBI IPOTHBOIPABHBIX BO3JEVICTBUI, BIVIAIOMINX
Ha CO3HaHUe JieTeil, KOTOpble BOBPeMs He ObUIM CIPOTHO3MPOBAHBI M OLleHEHBI
KPYMMHOJIOTaMu®.

Takum o6pasom, B YK PO® Obimi BBeIleHbI HOBBbIE CTATby, HAlIpaBIeHHbIE Ha
IPOTUBOJEIICTBYE IIpOIaranje caMoyomitcts: cT. 110.1 «CkIoHeHMe K coBeplle-
HUIO0 CaMOYOMIICTBA W/IV COZEIICTBME COBEpLIEHNI0 caMoybuiicTBa» u cT. 110.2
«OpraHusanus IeATeIbHOCTY, HAIIPaB/IeHHO! Ha MOOYXXZeHMe K COBEPLICHNIO
caMoyOMiicTBay.

OnepaTnBHOCTDb 3aKOHOMATENA M CTPEMJIEHNME OXBAaTUTh IIPAaBOM HOBBIE AB-
JIeHNA 3aCTy>KMBaloT 6esycnoBHOI moxsanbl. Kak ormewaer O.B. ApTtiommHa,
KPUMMHa/IN3aluA JIeAHUI, MOATAJKMBAIOMIMX HECOBEPIIEHHONIETHUX K CaMo-

> Marepuassl yronoBHoro fiena Nel-51-2017 o o6sunennto 5.D.A. B coBepleHNNM IPeCTyIICHN,
IPefyCMOTPEHHOTO 4. 3 cT. 30, cT. 110; cT. 110 YK P® / Apxus To6onbckoro paitoHHOro cyga TiomeH-
ckoit obmactu. 2017.

¢ TTosicuurenpHas 3anucka «K npoexty ¢enepanbHoro sakona «O BHeCEHUU U3MEHEHMI B YTOIOB-
HbII1 Kogekc Poccniickoit Denepanyy 1 YronoBHO-TIpoLiecCyanbHbIl Kofieke Poccuiickoii epepanum B
YaCTY YCTAaHOB/IEHMSA IOMONHUTENbHBIX MEXaHM3MOB IIPOTUBOJEIICTBIUA [IeATeTbHOCTH, HallpaBIeHHOM
Ha IOOY>XfIeHe fieTell K cynuupanbHoMy nosefennio» // CIIC Koncymsrantllmoc.
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youiicTBaM, IOAAepKUBaeTCA MHOIMMU crienmanuctamn’. Tem He MeHee, heii-
CTBYIOLIME PelaKI[UV CTaTeil ObUIM IOABEPTHYTHI B HAYYHOI Cpefie BO MHOTOM
000CHOBAHHOI KPUTUKE, B CBA3M C 4eM IIPUXOANUTCS TOBOPUTD O HEOOXOAUMOCTHI
YIX TEOPETNYECKOTO ¥ IPAKTNIECKOTO OCMBIC/IEHM 1 HA OCHOBE 3TOTO — O Jajib-
HelillleM COBEPLIEHCTBOBAaHNUM.

B cuny pacnionoxxenus ct. 110.1 YK PO B rmaBe «IIpecTynienns npoTus Xus-
HMU U 3[JOPOBb:I», a TAKXKe PALOM €O CT. 110, BepOATHO, 10 MHEHUIO 3aKOHO/IaTeNA,
HEIIOCPeNCTBEeHHBIM 00BEKTOM JJAaHHOTO IIPeCTYIUICHNs BBICTYIIAeT >KMU3HD JIPY-
TOro 4Ye/I0BeKa.

Yro KacaeTcs aHa/mM3a IPU3HAKOB OOBEKTMBHOI CTOPOHBI, TO B IIEPBYIO OdYe-
penb caeflyeT OTMETUTD, YTO B YACTAX IE€PBOI U BTOPOI CTaTby MIPEXYCMOTPEHBI Ca-
MOCTOATENIbHbIE COCTaBbI NpecTyrlennA. B coorBercteum ¢ 4. 1 c1. 110.1 YK PO,
YTONIOBHasA OTBETCTBEHHOCTb IPENYCMAaTPMBAETCA 33 CKJIOHEHME K COBEPIIEHNIO
camoyOuiicTBa. B kadecTBe CIIoco60B CKIIOHEHMA YKA3bIBAIOTCA YTOBOPBI, HOAKYTI
U VIHbIe — IIepedYeHb He ABJIAETCA MCYepNbIBAIMM. B TO Xe BpeMsa mucnosnumsa
ABJIAETCA OTCBIIOYHOM, TIOCKONBbKY JIOJDKHBI OTCYTCTBOBAaTb IPU3HAKM JOBEMIEHNSA
Jio caMoy6umiicTBa. B mpoTMBHOM cTy4ae AesHue KBamduuupoBanoch Obl 1o ct. 110
YK PO®. ITo KOHCTpYKIMM OOBEKTUBHOI CTOPOHBI COCTAB OTHOCUTCSH K OpMasib-
HbIM, C/Ief{OBATe/IbHO, LA IIPU3HAHMA IIPECTYIUICH) OKOHYEHHBIM He TpeOyeTcs Ha-
CTYIUIEHV: OOIIeCTBEHHO OIACHBIX NTOCTIEACTBUIL B BUJIe CMEPTH APYTOTO Ye/IoBeKa.

Cormacno 4. 2 ct. 110.1 YK P®, yronoBHO HaKasyeMbIM [ieTHUEM IIPU3HAETCS
COJICVICTBYE COBEPIIEHUIO CaMOYOMIICTBAa COBETAaMM, YKa3aHUAMM, IPefoCTaB-
NeHVrieM MHQOpMALMY, CPEACTB VM OPYAUI COBEpIIeHMs caMoyomiicTBa Mmoo
yCTpaHeHMeM HPEISATCTBUI K er0 COBEPUIEHNI0 WM O0elaHeM CKPBITh Cpef-
CTBa WV OPYAUS COBEPLIEHNA CaMOyOuMIICTBa. 3aKOHOJATeIeM BIIO/IHE Pa3yMHO
VICTIONIb30BaHbI KOHCTpykuyy o6mieit yacty YK PO®. Tak, fesHue, npenycMoTpeH-
Hoe 4. 1 cT. 110.1, OCHOBaHO Ha IOJIOKEHMAX O MOACTPEKATENbCTBE, a AEeSHUE,
IpPeyCMOTPEHHOe 4. 2, — Ha MOIOKEHNAX O MTOCOOHIYECTBE, 3a VICKTIOUeHIeM
TOTO, 4YTO KOHEYHBIM Pe3y/IbTaTOM JeiiCTBUII He BBICTYIIAeT IPECTyIIEHNE.

Cy0ObeKTMBHas CTOPOHA aHAIM3MPYEMBIX COCTAaBOB XapaKTEPU3YeTCS YMBbIIII-
JIeHHOII ()OPMOIT BUHBI, B YACTHOCTH, IIPSIMBIM YMBICTIOM. BiHOBHOE n1j0 0€03-
HaeT, YTO CK/IOHAET 4Ye/lOBeKa K COBEPIICHMIO CaMOyOUIICTBA MU COREIICTBYET
3TOMY, U JKeJlaeT OCYIIEeCTBIEHNS 9TUM 4YelloBeKOM camoyouiictBa. CyObekToM
JaHHBIX IPeCTyIUIEHMWII BBICTyIIaeT (puamdeckoe INUIO, AOCTUTIIEE 16-TeTHETO
BO3PACTa, BMEHAEMOE.

Takum ob6pasom, Hanbornee cymectBeHHoe ormrane cT. 110.1 ot cT. 110 YK PO
3aK/II0YA€TCA B TOM, 4TO I JNOCTVDKEHMUs pe3y/nbTaTa MCIOIb3YIOTCA pasHble
crioco6s1. ITpu joBegeHNM K0 caMOyOUIICTBA VMU BBICTYTIAIOT PA3/IMIHbIE BYU/IbI

7 Apmiowuna O.B. Hosemnsl YK P® o IpoTuBOECTBIM ieATeIbHOCTH, HAITPaBIeHHOI Ha IT06Y K-
JleHVe HeCOBEpIIEHHO/IETHMX K CYUIIManbHOMY nosefiennio // BectHuk KasaHckoro opudeckoro uH-
cturyta MB]I Poccun. 2017. Ne3. C. 85-92.
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¢dusmdeckoro 1 HepMU3MIECKOTO HACM/INSA, TOT[jAa KaK TP CKJIOHEHMM K CaMoy-
OMIICTBY VICIIONB3YIOTCS MHBIE IICYXOIOTMYeCKIIe IIPYEMBI.

CTonmp He3HaunTeNbHOE, HAa HALI B3I/IAJ, OT/IMYME €Ba MM CIeAyeT MCIOMNb-
30BaTh WA AuddepeHIanuy yroloBHOM OTBETCTBEHHOCTI. VI B TOM, U B Apy-
TOM CJTy4asiX BUHOBHOE JIVIIO CTPEMUTCS K JOCTVKEHIIO OVHAKOBOTO Pe3y/IbTaTa.
1 B TOM, U B IpyTOM CITy4asx 3/I0yMBIIUIEHHVK U30MpaeT /I TOTO MHCTPYMEHTa-
Ppuii, Yalie HoCAILLMIA IICUXOIOrMYecKuit xapaktep. Kpome Toro, uMeeT iy 3Ha4eHMe
JUISL POJICTBEHHMKOB JIMIIA, COBEPIIVBILErO CaMOyOMIICTBO, @ TaKXKe JyI 00IjecTBa
¥ TOCYZJapCTBa CIIOCO0, KaKMM /U0 OBIIO JOBEAEHO [0 JaHHOTO nocTtymnka? Hau-
6os1ee Ba)XHBIM IIPAaBOBBIM 3HaYeHVEM 0071a/jaeT TOT PaKT, YTO Ye/IOBEK IIPUHSI pe-
IIeHVe COBEPLINTD CYUIV, HO 9TO pellleHye ObIIo CPOPMUPOBAHO MOJ, BIVISTHVIEM
n3BHe. HeBa>kHO, KaK1M OBIIO 9TO BIMSIHYE IO XapaKTePY, €C/IU OHO Peann30BbIBa-
JIOCh YMBIIIIEHHO ¥ IIPUBEJIO K 00I[eCTBEHHO OIIACHOMY ITOC/IEICTBUIO.

B cBA3M ¢ U3/T0’KeHHBIM BIIOTHE 0OOCHOBAHHOI ABJIACTCA IO3UIUA YYCHDIX,
IpeIaralonyx 00 beIMHUTD aHATU3VPYEMble COCTABBI IIPECTYIUIEHNI B paMKax
opnoit ct. 110 YK PO, coneprkaiiieii nepedeHb Crioco00B JOBeeHNsI, CKTOHEHVSI
U COUeiCTBMS coBeplleHMIo camoyomitcTBa®. Takas onmrummsauus Oymer cro-
COOCTBOBATh MPAaBUIBHON KOHLEHTPUPOBAHHOCTY M3/IOXKEHUsS IIPABOBOI VH-
dbopManVy U TODKHOI eMKOCTY YTOJIOBHO-IIPAaBOBBIX Npenmycannii. Hakoren,
obrneryaercs 1 paboTa IpaBONPUMEHNUTEA B CUTY COKpAIleHVsI MacCuBa HOpMa-
TYBHO-IIPABOBBIX IIPEIICAHNUIL.

O6pbennuenHas cT. 110 YK P® MoxeT COXpaHUTH MUCIIONb3yeMOe B JJAHHBIN
MOMEHT Ha3BaHIe KaK OXBaThIBalolllee ee OCHOBHOe cofiep>kanme. CrocoObl joBe-
JleHVIs1 ¥ CKJIOHEHsI TePeYMCIIATD B JUCIO3UINN HeT HeOOXOAVMOCTH, ITOCKO/Ib-
Ky [lepedeHb I TaK ABJIAETCA OTKPBITBIM. MOMEHTOM OKOHYAaHMA NPEeCTYIIEHUA
CTIeflyeT IIPM3HATDh COBEPILIEHNE TMUI[OM CaMOyOMIICTBA MM IOKYIIEHM Ha CaMO-
youiictBo. Ecny feifcTBUSA BMHOBHOTO /MIja He TPUBEIN K YKa3aHHBIM ITOCTIE]-
CTBUSIM, €TO JIeATeNbHOCTD JJO/DKHA OBITh KBamuduuypoBaHa KaKk HEOKOHUYEHHOE
npecrymienre. OTMETM TaK)Xe, YTO C YU4eTOM OObeMHeHNsI HeOOXOAVM Iiepe-
CMOTp CaHKIMM CTaThY, ITOCKOJIbKY IIpY HasHaYeHUY HaKa3aHUs HEOOXOXMMO
YBE/IMYUTD apceHaI ero AnuddepeHumany 1 MHAMBUAYaTN3ALIUN.

B coorserctBum co crt. 110.2 YK P®, yronosHas OTBETCTBEHHOCTDb IIpeJycC-
MaTpUBAETCs 32 OPraHM3aALMIO NEATeTbHOCTM, HAIPAB/IEHHON Ha IMOOYX[eHue
K COBEpIIEHMIO CaMOYyOMIICTBA IyTeM PacIpOCTpaHeHNs MHPOPMAIUM O CIIO-
cobax coBeplIeHMs CaMOyOMIICTBA VIV IIPU3BIBOB K COBEPIIEHNIO CaMOyOmii-
CTBa. 3/lech IPOCIEKMBACTCA KPUMMHAIM3ALVS JIesTHUI, paHee NPaKTUYeCKN
He BCTPEYaBIINXCA B CyIeOHO-CIIeICTBEHHOII IIPAKTVIKe, HO CTABIINX CTOMb Pac-
IIPOCTPaHEHHBIMU TeIlePb B CBSI3M C BO3POCIIEN ¥ MPOJO/DKAIOLIEl BO3PacTaTh
nHpopMarusanueir odmecTsa. B cBsA3u ¢ 3TM Heob6XomuMMO OOPAaTUTh BHMUMA-

8 Apmrwowuna O.B. Yka3. cou. C. 85-92.
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HMe, 4TO 3aKOHOfaTenieM B 4. 2 cT. 110.2 coBepIlIeHHO NPaBW/IbHO BK/IIOYEH TAKOMI
KBa/IMPUUMPYIOINIT IPU3HAK, KaK CONPSDKEHHOCTD C MyO/IMYHBIM BBICTYIUICHM-
€M, UCIIOIb30BaHMeM MyOIMYHO JeMOHCTPUPYIOLETOCs IPOU3BEeHNs, CPeiCTB
MaccoBoit nHGopManyy 1y MHGOPMAIVIOHHO-TeIeKOMMYHUKAIIVIOHHBIX CeTell.

HenocpencTBeHHBIM 00BEKTOM IOCATATENbCTBA 3I€Ch TAK)KE BBICTYTIAET )KV3HD
IPYToro 4enoBeka, yuutbiBas MecTo cT. 110.2 B mmaBe 16 YK P®. O6bexTrBHYIO
CTOPOHY COCTABJIAIOT [JEJICTBYA 10 OPraHNU3aL Y IeATEIbHOCTY, OIIVICAHHOI B JIVIC-
nosuuuy 4. 1 c1. 110.2 YK P®. [To KOHCTPYKIUM OOBEKTUBHOI CTOPOHBI COCTAB
ABTAAETCA POPMAIbHBIM, T.€. I/IA IPU3HAHMA YKa3aHHOTO IIPeCTYIUICHNA OKOHYEH-
HBIM He TpeOyeTcsi HaCTYIJIeHNUs 00I[eCTBEHHO OIIaCHBIX ITOCTIECTBUIL.

Cy6pexTuBHas CTOPOHA aHAIM3MPYEMOTO COCTAaBa XapaKTepU3yeTCs YMBIII-
JIeHHO (POPMOII BUHBI, B YaCTHOCTH, IIPSIMBIM YMBIC/IOM. BHOBHOE /U110 0CO3-
HAaeT, 4YTO OpPraHM3yeT AesATeTbHOCTD, HAIIPaB/IeHHYIO Ha OOy KIeHNe K COBepIle-
HUIO YOMIICTBa, 1 XKemaeT 3Toro. CyO'beKTOM JaHHOTO IPeCTYIUICHNsI BBICTYIIaeT
¢dusmdeckoe M0, JOCTUTIIEE 16-7IeTHETO BO3pacTa, BMEHsIEMOe.

[Tonaraem, 4to cdepy AeilCTBYUS JAHHON CTaTbyi HEOOXOAMMO PACIIMPUTDH B
CBA3M C M3MEHEHMEM COJep KaHMsA IMpOIaraHfibl NEBMAHTHOIO HACUIbCTBEHHO-
ro MOBeJieH)sI B COLVAJIbHBIX CeTSAX M MHBIX CpefiCcTBax oOMeHa MHboOpManme.
[TpowmnmiocTpupyem maHHOe yTBepxkjeHme npumepamu. B 2015 rogy I.C.B. 06-
BUHAJICA B COBEPIIEHNY IIPECTYIIEHNI, TPESYCMOTPEHHBIX 4. 4 cT. 206 YK PO,
4. 3 ¢T. 30, L. «a», «0» 1 «k» 4. 2 cT. 105 YK P® n 0. «a» u «6» 4. 2 cT. 105 YK PO.
Kak ycranoBun ByTsipckmit paitoHHBIT cyg MOCKBBI, 15-71eTHUIT OOBMHSIEMBII,
Oymy4n yJamyMcs, IpuUILes B IIKOTY C BUHTOBKOI, IpMHAIeXalel oTiy. B mo-
MeIlleHMH LIKOJIbI OH 3aCTPe/INI YUUTeNs U 3axBaTuil 3anoxHukos. [.C.B. Takxke
[I03[jHee 3aCTPeV/I OFHOTO U3 IPUOBIBIINX 110 BBI3OBY COTPYZHMKOB ITOJIUIIVIN
u panun gpyroro. ITo nroram paccmorpenus pena [L.C.B. 61 mprsHaH HeBMe-
HsAEMbIM C Ha3HAa4YeHMEM €My IPMHYAUTETbHBIX MEP MEAMIIMHCKOIO XapaKTepa.
HecMoTps Ha ganbHeIe MHOTOYNCIEHHbIE IEPECMOTPHI fiejla, OKOHYATETbHOE
pellleHe 0CTanoCh TeM Ke’.

JlaHHOe COOBITHE MONTYYM/IO MIVPOKYI0 OOIIECTBEHHYIO OINIACKY, OCKOIbKY
nofo6Hble aesHusA B Poccun, B ommmune ot CIIIA, BcTpevanuch UCKITIOYUTETHHO
penko, TeM 6oJ1ee C ICII0/Ib30BAHMEM OTHECTPEIbHOTO Opy>Kus. OHAKO B ITOC/IEN -
Hee BpeMsI CUTYalys KpartHe 000CTpuiIach, ¥ TAKUX MHIMAEHTOB CTaIo OoblIle.

B dactHOCTH, 15 AHBapaA 2018 roga fBa NOgPOCTKA IPOHMK/IN B 3[jaHME HIKO-
JbL, MMest Ipu cebe HoXXY. ORMH U3 HUX SIB/ISTICSA JeVICTBYIOLINM YIEHIKOM IIKO-
JIBI, IIO3TOMY IIPOXOJKJICHNE Yepe3 OXpaHy He COCTAaBWIO Tpyha. BHyTpu sganHma
IpOM30IIeTT KOHP/IVUKT, B Pe3y/IbTaTe KOTOPOTO MOAPOCTKY HAHOCWIN HOXKEBbIe
paHeHuA y4MUTelTbHUIE ¥ MIAJIIEK/TACCHMKaM. B Xofle HamazieHus MocTpajianyu
OKO7I0 15 4ermoBek, a o (paKTy IIPOU3OLIEAIIEro BO30Y>KIEHO YTOTIOBHOE [IeT0 IO

® «IIIKOZIBHOTO CTpeNKa» OTIPAaBWIM JIeUNTbCA [OnekTpoHHbI pecypc]: // URL: https://iz.ru/
news/603642 (mata obpamenusi: 17.01.2018)
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4. 3 cr. 30, . «a» 4. 2 cT. 105 YK P®°. PaccnenoBanne B HACTOSIIIT MOMEHT He
3akoH4eHo. KpaiiHe moxoskas cuTyanys Ipou3ouia HEeMHOTUM Io3xe — 19 aH-
Baps 2018 ropa 15-71eTHMIT yY€HMK OFHOI U3 LIKOJI FOpoja YIaH-YI5 COBEpILNI
HallafleHle Ha IPyTUX YYE€HUKOB C MCII0Ib30BaHMeM Tonopa. Kpome Toro, oH nog-
Xer y4eOHOe IToMellleHe TPy IIOMOIIY 3apaHee IIPUTOTOB/ICHHOI Oy TBUIKN C TO-
proueit cMmecplo. [locTpagany 7 4emoBeK, HECKONBKO M3 KOTOPBIX HaXOAUIUCh B
TSDKEJIOM COCTOSIHMM. B OTHOIIeHMy HamajaBuiero Bo30y>KieHO yTO/IOBHOE HeI0
mo 4. 3 cT. 30, mm. «a» u «B» 4. 2 cT. 105 YK P®. PaccnenoBaHue B HAaCTOSIIUI MO-
MEHT TaKXXe He 3aKOHYEHO''.

OpauM 13 Hambosee pe30HAHCHBIX CTydYaeB 3a MOC/TIeHee BpeMsA CTalo Ha-
nageHye B okTsA6pe 2018 rofa Ha yyaluxcsa U COTPYSHMKOB ITOIUTEXHUIECKOTO
ko/tenka B Kepun. IIpy HamajmeHun ncnonb3oBanoch caMofieIbHOE B3pbIBHOE
YCTPOJCTBO M OTHECTPENbHOE Opy»Kue. PaccienoBaHne Ha MOMEHT HalVMCAaHNA
HACTOSALIEN CTaThby He MOITIO OBITh 3aKOHYEHO, OJJHAKO, JJAHHbIE CPEfiCTB MaCCO-
BOII MH(OPMaLN IO3BOJIAIOT CAEIATh BBIBOJ], YTO HAIlafIeHye OBbUIO COBEPIIEHO
OIHMM U3 CTYHeHTOB. Unciio nmoctpajaBmmx coctasmno 6onee 70 yemosek. Mo-
TYUBBI TAKOTO IIOCTYIIKA ITOJIEXKAT YCTAaHOB/ICHNIO 2.

CeropHs B IIpecce IepUOANYECKN COOOIIAETCS U O MHBIX HAIlaJleHUAX BHYTPU
y4e6HbIX 3aBefeHMil. COBOKYIIHOCTb COOBITIII BBIHYXKAAET C/le/IaTh BBIBOM, UTO
Ipou3ouIefiIee He ABAETCA COBIAJieHNeM. DTO IOATBEPXKJAETCs, IIOMIMO IIPO-
4ero, HeOO/IbLIMM BPEeMEHHBIM IIEPUOLOM MEX/Y COOBITUAMY, ONNHAKOBBIM BbI-
60poM 0O'BEKTOB arpeccun, a TakxKe CyObeKTaMu, 00IafaoI MM CXOXKIMM IIPH-
3HAaKaMU, KaK YTOJIOBHO-IIPaBOBBIMY, TaK M KpUMMHONOrM4eckuMu. Emte ogHum,
eC//1 He OCHOBHBIM IOJTBEPKIEeHNEM sBIIsAeTCs BaKT, 4TO, IO JaHHBIM IIPECCHI,
HaIa/jaBIlye COCTOSIIN B TaK Ha3bIBaeMbIX «KomymbaitH-coobiecTBax» — rpym-
IIaX B COLMA/IBHBIX CETSX, NOCBALIEHHBIX MACCOBBIM YOMIICTBAM B IIIKOJIAX, B TOM
gncie B «Columbine High School», B xoTopoil panee mpousomto HamajeHue
YYEHUKOB C IIpYMEHEHEeM OTHEeCTPe/IbHOTO OpYX1s'". Bompeku HpaBCTBEHHBIM
YCTOsM, BO MHOTMX YKa32HHBIX I'PYIIIIaX HAIla/IeHEe Ha IIKOJIbI OLLEHMBAETCA I10JI0-

1 HamapeHue ¢ HOXXOM B ITepMCKOJ1 Koste. YTo n3BecTHO? [DneKTpoHHbi1 pecypc]: // URL: https://
www.novayagazeta.ru/articles/2018/01/15/75145-napadenie-s-nozhom-v-permskoy-shkole-glavnoe
(mata obpamenns: 17.01.2018)

"' B cu/IOBBIX CTPYKTYpax pacckasasiy MOfPOOHOCTH HallafieHysI Ha IKOMY B YIaH- Y3 [DnekTpoH-
Hblit pecypc]: // URL: https://www.rbc.ru/society/19/01/2018/5a617¢829a794726f1e9f019 (mara ob6pa-
menus: 19.01.2018)

12 Tparegma B Kepun: BoccraHoBeHa XpoHMKa coObITHII [DnexTponHbIit pecypc]: // URL: https://
rg.ru/2018/10/17/reg-ufo/tragediia-v-kerchi-vosstanovlena-hronika-sobytij.html (zaTa obpamesus:
01.11.2018)

Y Tlop nasBanmeM «Columbine High School» nmeercst B Buay crapiuas (1o Haurell TepMUHOMIO-
™y — cpepnH:A) mKkona B okpyre xepdepcon (mrar Konmopano), B koropoit 20.04.1999 mpousoruno
OfiHO M3 Hamboree KPYIHBIX MAacCOBBIX yOMitcTB B mcTopun ydeOHbix 3aBefennit CIIA. Youiictso B
TanbHelIIeM IOCTY>KIUI0 0CHOBOI noppakatensam B CIIIA u gpyrux cTpaHax.
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JKUTEbHO, a TIPeCTYITHNKAM TIpHU/aeTca OONMK repoeBs, COBEPIINBIINX ITPaBIUIb-
HBIJI TOCTYNOK. B 00CY>XIeHNAX K BBIIOKEHHBIM BUJEOPOIMKAM 4acTO BCTpe-
JaI0TCA BOCXMIEHHbIe OT3bIBBL. Kak 0TMe4aroT 3apy0OeskHble aBTOPBI IO NTOTaM
COLIVIONIOTMYECKUX MccnenoBanmit: «PaHaTel CTpenbObl B IIKO/IE — ITOCTOSTHHOE
sIBJIEH)E Ha TaKMX cepBlucax Kak «YouTube», a geno «Komymbaita» npogomxaer
IpUBJIEKAaTh OOILIECTBO IO BCEMY MMPY JjaXKe CIYCTA 15 jieT mocie Tparemmm»'.
HekoTopble mpusHaky NOfpaXkaTeNbCTBa MHIMAEHTY B mKose «Columbine High
School» nmetorcs u B HanafjeHNY Ha KePUEHCKUIT IIOJIUTEXHUYECKIIT KOJUIEK.

JlaHHaA TeMaTMKa ABIAETCA JAJEeKO He eNVHCTBEHHOI. B conmanbHbIX ceTax
JIOCTaTOYHO TPYIIII, PAa3XKUTAIOIVX HEHABMCTD VIV IPU3BIBAIOLINX K YOUIICTBaM.
[Tpo6rema 3aK/I049aeTCA B TOM, YTO, HECMOTPs1 Ha IIPOIIaraH/y KpaliHell arpeccun
II0 OTHOLIEHMIO K JPYTUM JIMIIAM, IIPUB/IEYE€HNE K YTOTOBHO OTBETCTBEHHOCTI
efiBa /I AB/IAETCA BOSMOXKHBIM. [Iof Ipu3HaKy mpecTynieHnit SKCTPEMUCTCKON
HAIPaB/IeHHOCTY HOJOOHBIe BBICKA3bIBaHMA He IOANAJAIOT, TOCKOIbKY HeHa-
BJICTb Pa3)XUTaeTCs He II0 MOTUBAM PaCcOBO, HAIlVIOHA/IbHOW VIV IHOM HEeIIpy-
A3HN. TakuM 06pa3oM, B COIVIAJIBHBIX CeTAX (M He TONbKO B HUX) CYIIECTBYIOT
pasIMYHbIe TPYIIIIbI, MMEOIIVe CBOETI Ie/bI0 OOy KIeHNe K aKTaM arpecCuIL.

Pasxuranme arpeccum IOCpefCTBOM MCIIONb30BaHusA VIHTepHETa, NPUBO-
AAllee K HANaJeHNI0 Ha 0O'beKThI COLVATbHON MHQPACTPYKTYPHI, ABIACTCA He
TOJIBKO OTE€YeCTBEHHOII, HO ¥ 3apy0eXXHOI Mpo6/1eMoit, IOTy4nBIIell pa3BUTHE
BO MHOTMX Hay4HbIX Tpyfax. Tak, /bx. Cymmana u M. Tukka, nmpoaHanusuposas
B/IMAHVE HAXOJAIIMXCA B OTKPBITOM JJOCTYIIE BUIeO3aIyiceli HallaleHnil Ha y4e6-
Hbl€e 3aBEJIeHN A, IPUIIIN K BBIBOJY, YTO IIOCTOSAHHAA IMUPKYIALMA HACU/IbCTBEH-
HOTO MaTepyasa II0 STUM CbeMKaM INTAaeT COOO1eCTBa, CO3[JaHHbIe U O IeP>KI-
BaeMble B CBA3M C TEMATVKOI HEHABMCTY U TpeBorn®.

JIpyrue 3apy6exxHble ydeHble IPOAHA/NIN3UPOBAIN Haubolee pe3OHaHCHbIE
HaIlaJIeHV A Ha OIKOJIBI C VICIIO/Ib30BAaHMEM OTHECTPENIbHOTO opykus ¢ 2005 ropa.
ABTOpBI yCTaHOBIIN, YTO BCE TPECTYIHNMKM ObITIM aKTVBHBI B VIHTepHeTe 11 COIM-
aJIbHBIX CeTAX. Bce OHM TakKe M3yday NpeAlIecTBYIONINEe HAalaeHN Ha y4e0-
Hble 3aBEJIEHMA, TEM CaMbIM IOTOBACH U MOJIUTHIBAA CBOK PEMMMOCTb. VI, uTo
ABJIAETCA Hanbojiee BOXHBIM /11 KPUMMHOJIOTYM, BCE TIPECTYIHUKY OCTaBIIA/IN
«1M¢pOBBIE CIIEAbI», KOTOPbIe MOIIY OBIT MCIIONIb30BaHbI IIPAaBOOXPAaHNUTETbHBI-
MM OpraHaMM JIA IIpeceyeHns MOJOOHBIX HalageHuit'.

Hakonen, pAj y4eHbIX IpefiaraeT Mephl 110 3aKOHO/IATEIbHOMY PETYIMPOBa-
HIIO ITpecedyeH s MTPOMaraH/bl HallaJieHNI C IeIbI0 MaCCOBBIX YOMIICTB. ABTOPBI

" Hawdon J., Oksanen A., Rasanen P. Glamorizing Rampage Online: School Shooting Fan Commu-
nities On YouTube // Technology in Society. 2014, no 39, p. 55-67.

> Sumiala ], Tikka M. Imagining Globalised Fears: School Shooting Videos and Circulation of
Violence on YouTube // Social Anthropology. 2011, no 3, p. 254-267.

16 Kyppo J., Semenov A., Veijalainen J. Analyzing Presence of School-Shooting Related Communities at
Social Media Sites // International Journal of Multimedia Intelligence and Security. 2010, no. 3, p. 232-268.
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OTMEYAIOT, YTO IOC/Ie CepUM «HEMOTUBUPOBAHHBIX» YOMIICTB, y4eOHBIE 3aBefe-
HIUA CTaIM HAIIOMMHATH KpenocTu. Ho 3T0 He 0CTaHOBMIO NOCTENYIOIMNX IIpe-
CTYIIHMKOB. B CBA3M C 3TUM IOJHMMAETCA BOIPOC O 3alpelleHNN Meaya, CBA-
3aHHBIX C HACU/IbCTBEHHOI TeMaTuKoit''. HekoTopble aHa/IMTUKY MOATEP>KUBAIOT
TaKTUKY «CKPBITOTO NPERYNpPeX/IeHNA»: MeTa/UIOVCKATeNN U OXpaHa Headdek-
TVMBHBI, TaK KaK HalaJeHye BCer/ja MPOMCXOAUT HeOXKMTAHHO; HeOOXOIMMO CHI-
KaTb arpeccuio, B TOM 4JCJle OTPAHNYMBATD TI0Ka3 HACU/INA B CPECTBAX MacCO-
BOIT MH(pOopManuu's.

OteyecTBEHHBIM 3aKOHOJIATENIEM IIPEANIPUHATDI PALIMOHA/IbHBIE IEVICTBUA T10
KPMMUHAIM3ALNN OPTaHM3aINN [eATeTbHOCTH, MOOYX/AoIIeil K COBepIIeHNIO
camMoy6uiicTB. OfHaKO MOOY>KEHNA K COBEPIICHMIO YOUIICTB ABJIAITCA He MEHee,
aTo 1 6071ee 00IIeCTBEHHO ONACHBIMI, B CBA3Y C YeM BCTAJI BOIIPOC O KPUMUHATIN-
3alMy TaKOV iesiTeNbHOCTU. UTOOBI OIpefeNNTh MeCTO COOTBETCTBYIOLIEN HOP-
MBI B cTpyKType YK PO, ciegyer yrounuTbh 00beKT nocaAratenpcrsa. HecmoTps
Ha TO, YTO OT MOOYX/IEHNA K yOMIICTBY )KM3HD Ye/I0BeKa HaIIPAMYIO He CTPaflaeT,
ob1ecTBeHHAsA OIIACHOCTD TAHHOTO JeAHNA 3aK/II09AeTCA B TOM, YTO B KOHEYHOM
cyeTe MCKa)KeHHast MOTMBAIVIA JINIIA MOXET OBITh pealn3oBaHa, BCIEACTBIE Yero
HACTYIINUT CMEPTh PYTOro 4esioBeKka. TakuMm 06pa3oM, ecy OIpefensiTb BO3MOX-
HBIII 0O'bEKT YrOZIOBHO-TIPAaBOBOJ OXPAHBI OT TAKMX IOCATATENbCTB, TO B 3TOM
KauecTBe OYAyT BBICTYNATb OOILIECTBEHHbIE OTHOLIECHMS, OXpPAHAIIINE JXV3Hb
APYTOro 4eloBeKa, HEMOCPENCTBEHHOI 3alljiTe KOTOPBIX IOCBAIIEHA INaBa 16
«IIpectynnennsa npotus XusHu u 3noposbsa» YK PO. CnegoBarenbHO, MMEHHO B
[IaHHOJI I7IaBe HeOOXOMMO pa3MellaTh YTOTOBHO-IIPABOBbIE HOPMBI, CBSI3aHHbIE
C 3aIIPETOM JeATeIbHOCTY, MOOY>K/AIOIIell K COBEPLIEHNIO YOUIICTB.

Ha nHam B3r14p, HelleiecooOpasHo CO3[aBaTh JyIA 3TOTO OTAEIbHYIO CTAThIO
YK P®; 60omnee spdekTnBHBIM OyfeT BHeCeHVE M3MEHEHNIT B Y>Ke CYIIeCTBYIO-
myio. [IockonbKy KpUMIHAIN3aIUA AeATeNbHOCTI, HAllPpaB/IeHHO Ha ITOOyX/ie-
HJle K COBEpIICHNIO CaMOyOUiICTBa (T.e. IOCATAIONIEN Ha CXOXMWIT 00BEKT) yxKe
peanm3oBaHa, MOKHO IPUITH K 3aK/II0YEHNIO, CPOPMYINPOBAaHHOMY paHee —
cdepy neitctus ct. 110.2 YK PO Heob6X0AMMO pacmimpuTh, 9YTO TO3BOTIUT OXBa-
TUTb HOBbIE BUJIbI OOIECTBEHHO OIIACHOTO ITOBECHMA.

HecmoTps Ha TO, YTO YyOMICTBO M CaMOyOMIICTBO MMEIOT PA3/N4NA IO CBOe-
MY COJIep>KaHUIO, UX OOBEVHEHNe BCTPEYaeTCsl B 3aKOHOIATE/IbCTBE 3apyOeKHbIX
crpaH. Tak, ec 06paTUTbCA K yronoBHOMY 3akoHoparenbctBy Assicku (CIIA), To
MOYKHO 3aMeTUTb YKa3aHHYI0 0coOeHHOCTb. Pasnen 11 Koncturyrym mrara AjsAcka,
MIOCBALIEHHDI YTOJIOBHO-IIPABOBbIM HOPMaM, COfIep>KUT I1aBy 41 «IIpectynnenns

17 Bailey C. et al. School Crime Policy Changes: The Impact of Recent Highly-Publicized School
Crimes // American Journal of Criminal Justice. 2002, no 2, p. 269-285.

'8 Nedzel N. Concealed Carry: The Only Way to Discourage Mass School Shootings // Academic
Questions. 2014, no 4, p. 429-435.
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IPOTUB TNYHOCTM», COITIACHO CT. 1 KOTOPOJ «INIJO CUYNTAETCA COBEPUIVBIINM
yOMIICTBO IIepPBOII CTEIIEHM, eC/IN IPUHYKAAeT VUM MOOY>K/IaeT Mo60ro JemoBeKa
COBEPLINTDb CAMOYOUIICTBO TOCPEICTBOM IIPUHY>KAEHM MIu oOMaHa» .

Cr. 13-1103 yronoBHOro 3aKOHOJATeNbCTBA IITaTa APM30HA K TaK Ha3blBae-
MOMY «IPOCTOMY YOMIICTBY» OTHOCUT IIOCOOHMYECTBO CaMOYOUIICTBY ITyTeM
IpefoCTaBIeHNs (PUNYECKMX CPECTB, KOTOpble MCHONb3yeT Apyroe auio>.
B 3akoHopaTenbcTBe 1enoro psga amepukanckux mraroB (Komopano, ®@nopupa,
Hbto-Vlopk u Ip.) IpuMeHseTCs TaKoii e CIoco6 YCTaHOB/IEHNs HAKa3aHNUs 3a
CKJIOHEHYVIe K CaMOyOmiicTBy ¢ auddepeHumarest Mib KaTeropun youicraa.

YTo KacaeTcs HEMOCPeACTBEHHO 3alpeTa IPU3bIBOB K yOMIICTBY, He CBA3aH-
HOMY C HallMIOHAJIbHOM, PACcOBOJ, PEJIUTMO3HON W/ MHOM HEHABUCTDBIO, TO COOT-
BETCTBYIOIIVE HOPMBI TaK>Ke IPUCYTCTBYIOT B 3akoHomarenbcTe CIIIA, xota u
B MeHbIleM o6beMe. Ilo cT. 8 yronmoBHoro 3akoHa VummHolica «1mIj0 canTaeTcs
COBEpPILINMBIINM IIPECTYIUICHNE, CBA3aHHOE C YOMIICTBOM, €C/IY YMBIIIIEHHO TIOf-
CTpeKaeT WIM IIPUITIALIAeT K COBEPLICHMIO yOMiicTBa IepBoil cTemeHm»”'. Tem
CaMbIM YOMIICTBO BBIfieNAETCA U3 BCEX APYTMX IPECTYIUIeHM, Ha COBepIIeHNe
KOTOPBIX MO>KET OBITD ITPOM3BEEH CrOBOP, IIOACTPEKATETLCTBO, TOCOOHIYECTBO
VI MHBIe TIOJ0OHbIE AelicTBYUA. bnskoe 10 cofiep>KaHMIO TTOTIOKEHME COfePXKUTCS
B cT. 750.157b yromoBHoro 3akoHa MuunraHa®.

[Toxoxum 06pa3oM yCTaHOB/IEHA YTO/IOBHAs OTBETCTBEHHOCTb B 3aKOHOJA-
TenbcTBe Benmkobpuranym. CornacHo AeCTBYIOMEMY A0 CUX IOp AKTY O IIpe-
cTymneHusx npotus muaHocTy 1861 ropa (Offences Against the Person Act 1861),
HaKa3yeMbIM IIPU3HAITCA M3BECTHbIE POCCUIICKOMY YTOJIOBHOMY 3aKOHOJATEb-
CTBY JIe/ICTBMA: CTOBOP, COIIacKe, YOeXHeHMe WM IIpefjIoKeHNe COBEPLINTD
y6uitcTBO fpyroro nuna®. OfHaKo Cpeay Ha3BaHHBIX JIeVICTBIIL COfleP>KATCs TaK-
e TIOoOIIpeHNe W o0ofpeHre B COBEpIIeHNN YOUIICTBA, SAB/IAIONIECT CaMO-
CTOATENIbHBIMYU (POpPMaMU COBEpIIEHNSA IPECTYIUICHNA.

Takum 06pa3oM, HEOOXOAMMO HOMOMHNUTH Aucoduiuio 4. 1 ct. 110.2 YK PO,
YCTaHOBMB YTOJIOBHYIO OTBETCTBEHHOCTD 3a OOy X/eHIe K COBEpIIeHMIO youiicTBa
IyTeM paclpoCTpaHeHusA NH(OpMALVM 0 CHOCo6ax coBeplIeHNs yOMiiCTBa, a paB-
HO IIPU3BIBOB K COBepIIeHMIo yourictBa. KBammniypoBaHHbIil cocTaB (a Takxe

19" Alaska Statutes Title 11. Criminal Law. Available at: http://codes.findlaw.com/ak/title-11-criminal-
law/#!tid=NA5B609204D1711DDB409AB1D1ED27E00 (nara o6parenns: 25.01.2018)

% Title 13. Criminal Code. Arizona Revised Statutes. Available at: https://www.azleg.gov/viewdocu-
ment/?docName=https://www.azleg.gov/ars/13/01103.htm (maTa o6pammenns: 25.01.2018)

2! Tllinois Criminal Code 0f2012. Available at: https://law.justia.com/codes/illinois/2012/chapter-720/
act-720-ilcs-5/title-iii/ (maTa o6pamenus: 26.01.2018)

2 Michigan Penal Code. Available at: http://www.legislature.mi.gov/(S(bc3qhr24ybtm-mljkwpqdb-
qyx))/mileg.aspx?page=getObject&objectname=mcl-act-328-0f-1931 (maTa obpamenns: 26.01.2018)

# Offences Against the Person Act 1861. Available at: https://www.legislation.gov.uk/ukpga/Vict/24-
25/100/contents (gara obparennus: 26.01.2018)
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IIpUMeYaHyie) B KOPPEeKTVPOBAaHNY, Ha HaIll B3IJLAJ, He Hy>KAatoTcs. [Ipennaraemas
pefaKkuusa CTaTby OXBAaTUT OOILIECTBEHHO ONACHbIE JiesAHNs, He MOANajalole B
HACTOALIMII MOMEHT IOf] IPM3HAKM KaKOro-11Mbo cocTaBa IMPeCTYIUIeHNs, HO CO-
BeplllaeMble B JIe/ICTBUTE/IBHOCTI. BMecTe ¢ TeM paclpeHye AMCIO3ULUI CTaTby
MO>XXET ITOBJIeYb BO3HVMKHOBEHVE HEXXeTaTe/TbHbIX KBa/IM(PUKALMOHHBIX IIPO6IeM
U IHBIX CIIOPHBIX CUTYaluii, IPelyCMOTPETH pellleHNe KOTOPBIX C/IENYET 3apaHee.

Tak, HanpuMep, BO3MO>KHA KOHKYPEHIM IIpeljIaraeMoro cOCTaBa U COCTaBa,
npegycMoTpeHHoro cT. 150 YK PO «Bosneuenne HecoBepLIEHHOTETHETO B CO-
BeplleHle IPecTyIIeHN:A». TeM He MeHee, HECMOTPs Ha KaXKyllleecs CXO[CTBO, B
JeICTBUTENBHOCTY Pa3yuil ropasfo 6onbine. Bo-mepBbIX, IpefycMOTpeHHbIe
JQaHHBIMY CTaTbAMM JIeSTHUSA IOCSATAIOT Ha pasHble 00beKThl — XU3Hb JPYroro
Ye/IoBeKa ¥, COOTBETCTBEHHO, OTHOLIEHM, OXpaHs;IoIlMe HOpMaibHOe (pusnde-
CKO€ U IICUXNYECKOE Pa3sBUTIE HECOBEPIIEHHONETHEr0. Bo-BTOPBIX, IpecTyIIe-
Hue, npegycMoTpenHoe cT. 150 YK PO, nanpasiieHoO Ha BOB/IeY€HME B IIPECTYTI/Ie-
HJle HeCOBEepIIEHHONIETHET0, TOIa KaK MOOY>XIeHNe K COBEepIIeHUI0 youiicTBa
HaIlpaBJIEHO U Ha JINILI, JOCTUTIINX COBEPLIEHHONETHA. DTO MMEET U OIpe/ie/IeH-
Hble IIPEMMYIIECTBa, CBsA3AHHbIE, HAIpUMep, ¢ MCKII0YeHeM HeoOXOIMMOCTH
JIOKa3bIBaHMA OCBEJOMICHHOCT) BUHOBHOTO O BO3pacTe /NI, KOTOpOe MOOYX-
JIa/I0Ch K COBEPLICHMIO YOUIICTBA MM CaMOYOMIiCTBa. B-TpeTbux, mpucyTcTBYyeT
CyLleCTBEHHOE OT/N4Me 1 B 00beKTuBHON cTropoHe. Kak ormeuaer B.H. JXapan,
cofiep)KaHue TOHATUA «BOBJIEYEHME» XapaKTepU3YIOT aKTUBHbIE [e/iCTBUA, Ha-
IIpaB/IeHHbIE Ha TO, YTOOBI JPyroe JIUII0 COBMECTHO C BOB/IEKAIOIM 1NOO0 ca-
MOCTOSITe/IbHO Y4acTBOBAJIO B COBEpLIEHUN IpecTyIUleHnA*. B cBow odepensp,
IpejIaraeMas pefaklyis OXBaTbIBaeT [e/ICTBA, HalIpaB/IEHHbIE HE HA OTAENIbHYIO
JINYHOCTD, @ Ha BO30YXX/IeHe )KelaHu s yOUICTBA Y Heolpefie/IeHHOTO KpyTa JINL].
OTMeTMM TakXe, 4YTO OTBETCTBEHHOCTD JJOJDKHA HAcCTYIaTh HE 32 Peaan3aluio
OTJENIbHBIX IEVICTBMUIA, A 3a X OPTaHM3ALMIO B 11€JI0M, HAaIIpUMep, CO3/JaHle IPYTI-
IIbI B COLIMAJIBHOMN CeTU, OCTYI K KOTOPOJI €CTh y 3HAUUTE/IbHOTO YMC/Ia TPaK/IaH.
Ecnu opranmsaTop TaKoii Ipymibl, BhIZEAUB OJHOIO U3 €€ HECOBEPLUIEHHONETHUX
YYacTHMKOB, pellaeT BOB/IEKAaTh B IPeCTyIUIeHVe KOHKPETHO ero (IIyTeM TNIHOI
HepenycKy, OOLeHNA U T.1.), TO 3TO JiestHIe CIefyeT KBamu(puIupoBaTh yxe 1o
ct. 150 YK P®. HakoHel, B-4eTBEPTHIX, CyOBEKTOM OpraHU3aLVM JIesITeIbHOCTY,
HalpaBJIeHHOJ Ha MOOY>XX/IeHMe K COBEpILIeHVI0 CaMOyOMiicTBa mim yOMiiCTBa,
MO>XXET BBICTYIIATh INLIO0, JOCTUTIIEE 16-TH, a He 18-Tu JIeT.

B cBasu ¢ BBeienneM B YK PO HOBOJI cTaThy, yCTaHABIMBAIOLEN OTBETCTBEH-
HOCTb 3a BOBJIEYEHME HECOBEPIICHHO/IETHETO B COBEPLIEHME NEVCTBUIL, IIPEN-
CTaB/IAKIINX ONACHOCTD /IS €T0 KNU3HU, CIefyeT YAEIUTb BHUMAaHNE Y BO3MOX-
HOIl KOHKYPEHLIMN C OAaHHBIM COCTaBOM. Ilomaraem, 4TO Ipy BOSHMKHOBEHNU

# )Kadan B.H. O xBanudukanmy BoB/IeYeHNsI HECOBEPIIEHHOJIETHETO B COBEpPIIEHME TIPECTYIIIe-
Hus // MoruTOpuHT npaBonpumMenenns. 2016. Ne 2. C. 42.
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KBa/M(UKAIVOHHBIX IIPO6IeM, OTTpaHNYeHNe CIefyeT IIPOBOAUTD B OCHOBHOM
10 YKa3aHHBIM BbIIlIe€ IIPM3HAKAM, YYUThIBAsA CXOJCTBO KOHCTPYKLMM COCTABOB,
IpeaycMOTpeHHBIX CT. 150 1 151.2 YK P®. B fononnenne cnegyeT ykasaTb TakxKe
OT/INYME B IeATEIbBHOCTH, KOTOPYIO JIUIIO0, KaK IIPEJIIONaraeTcs B CTaTbAX, JOIK-
HO COBEPIINTD B pe3y/bTaTe BAMAHMA BMHOBHOTO. Tak, pefaraeMas pefjakius
cT. 110.2 YK P® npuBoauT K coBepIIeHNI0 caMoybuiicTBa mmm youiictsa. B cBoro
ouepenib, IpeCTyIIEHNe, NpefycMoTperHoe cT. 151.2 YK PO, Bneuer cosepiue-
HJi€ HECOBEPIIEHHOIETHUM IIPOTUBOIPABHbIX JIEVICTBUIA, OIIACHBIX €T0 XMU3HM, a
He )KM3HM VIHBIX JINII.

Bo3sHukHOBeHMe KBaIMPUKALMOHHBIX IPOO/IeM BO3MOXKHO IIPU IIepecedeHnn
npeyiaraemoii pefakuuu cT. 110.2 YK PO ¢ mHCTUTYTOM coydyacTus, MOCKONIbKY
TaKMe JeiiCTBIUA, KaK YTOBOPBI M/IM IIOAKYII, HallpaB/IeHHbIE HA COBEpIIEeHNE IIpe-
CTYIUIEHU:A, MOXXHO OTHECTH K IOJCTPEKATENbCTBY, a COBETHI U NPEJOCTaBIEHNE
nH(pOpManNM — K HOCOOHUYECTBY.

ITpn aHanuse NMpU3HAKOB COYyYacTHsA, MMEMIMX 3HaY€HME JJIA HACTOAILETO
VICCTIEIOBAHA, HEOOXOAMMO OTMETHUTD, YTO YIE€HBIMY, B YacTHOCTH, M.A. Cabmu-
HOVA, BBIJIETIAIOTCA TaKye IPU3HAKY IOCTPEKATENbCTBA, KaK YMBICET, aIpeCHOCTD
VI HAIIPaBJIEHHOCTD Ha BOBJIEYEHME B COBepIleHNe npectymienna”. [Ipu opranu-
3aIMM JieATeNTbHOCTY, HAlIpaBIeHHON Ha MOOY)X/eHMe K COBEpIIeHNI0 yOuiiCTBa,
aJIpeCHOCTD, Ha HAIll B3I/IAJ OTCYTCTBYeT. KpoMe TOro, 00 beKTUBHYIO CTOPOHY
COCTaBJIAIOT He CaMI IIPU3bIBbI, @ OPTaHM3ALMA TAKUX IIPU3bIBOB.

Cxox1e 4epThl IPUCYTCTBYIOT U C TAKUM BUIOM COYYaCTHsA, KaK IIOCOOHIYe-
CTBO. B 0CO6EHHOCTY ¢ MHTE/IEKTya/IbHBIM IOCOOHNYECTBOM — BUJIOM, BbIE/IA-
€MbIM B JIOKTPMHE YTOTIOBHOTO IIpaBa. B To e BpeMs, kak otmevaeT A.C. [Iperne-
JIeB, HOCOOHUK JIO/DKEH IIPEeANIPUHATD AefICTBIUA, COCTAB/IAIONINE IeICTBUTEIbHOE
copeiicTBMe MpecTymIeHno. Kpome TOro, K TakuM JelICTBUAM He/Ib3sd OTHECTU
HEe3HAUNTE/IbHYI0 IIOMOIIb JWIM HeBOCTpeOOBaHHbBIE YCIyry mocobHmka®. Ha-
KOHell, TOTYepPKHEM ellie pa3, YTO 0ObeKTUBHYIO CTOPOHY MPECTYIUIEHN, IIpef-
yCMOTpeHHOro nperaraeMoi pegakuueit ct. 110.2 YK PO cocrapnAmor He camu
CIIOCOOBI, COBIAfAIONINE C HMOCOOHMYECTBOM, a OpraHM3aLMA [eATeTbHOCTH,
BK/TIOYAIOIIIel], TOMIMO IIPOYEro, ¥ TaKMe CII0OCOObI.

ITpu paccmoTpenun npejiaraeMbix i BHeceHMA B cT. 110.2 YK PO nsmene-
HUI C/lefyeT pacCMOTPETb M TaKOil BOIIPOC — BO3MOXXHO /I COOTBETCTBYIOIIEe
pacumipenne cgepsl feiicTBUA AeiicTBylomei pegakiym cr. 110.1 YK P®? Ha
HalI B3IJIAJ, OTBET OyieT CKopee OTpuIaTebHbIM. MaKTU4ecK, eC/u BKIIYNTD
yOUIICTBO KaK pe3yIbTaT ONVCAHHBIX B AVMCIO3MLIMYU IEVICTBUIL, TO OyzeT obpa-

» Cabnuna M.A. TlofcTpeKkaTenbCTBO: TEPMUHOMOIMYIECKUIT ¥ KBAIM(PUKAI[MOHHDIA acleKTsl //
ITpaBo. JKypnan Boiciueit mkonn skonoMuku. 2016. Ne 4. C. 129.

% Tpenenes A.C. O mpusHaKe CYI|eCTBEHHOCTI B OIpefe/IeHNN TIOHATHS II0COOHMKA TIPeCTyIIe-
Hu1o // BecTHUK PBIOMHCKOI TOCYAapCTBEHHO aBUALIMOHHO TeXHOMorn4eckoit akagemuu um. IL.A. Co-
nmoBbeBa. 2015. Ne 1. C. 224.
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30BaHO JIOBOJIbHO HEOJHO3Ha4yHOe sBjieHue. Tak, 4. 1 cT. 110.1 B TakoM ciy4ae
OyneT mpemycMaTpUBaTh OTBETCTBEHHOCTD 3a CKJIOHEHUE K COBEPIICHNIO yOuil-
CTBa C IOMOIIbIO YTOBOPOB, 00MaHa 11 ApyruMu criocobamu. Vnage rosops, 6yger
VIMETb MECTO YaCTHBIN BUJI ITOJCTPEKATENHCTBA K COBEPUIEHNIO OTHEIbHOTO IIpe-
CTYIUICHNS, YTO B CBOIO o4epenpb Helenecoobpasno. Kpome Toro, 4. 2 ct. 110.1 B
CIIy4ae VICCTIef[yeMOTo PaclIMpeHNs ee IelICTBYA Oy/ieT peryInpoBaTh yTOTOBHYIO
OTBETCTBEHHOCTDb 3a COJIEIICTBUE COBEPIIEHUIO YOMIICTBAa COBETaMM, cOOOIIe-
HueM MH(popManuy u MHbBIMK criocobamu. Ipyrumu cmoBamu, o6pasyercs yxe
YJaCTHBII BUJI IIOCOOHIYECTBA, YTO OILATH JXKe efjBa /1M OIIPaB/JaHO.

BripoueM B yronoBHOM 3aKOHOJATE/IbCTBE TaKle MePhI He ABJIAIOTCA HOBBIMMUL.
ITogcTpekarenbCTBO B KayecTBE CaMOCTOATENbHOIO IPECTYIIEHUA IPefyCcMO-
TpeHO B CT. 184, 205.1, 212, 282.1, 361 u gp. B BiJe KOHCTPYKLUMA «...CKIIOHEHME,
BepOOBKa WM MHOE BOBJICYEHUeE...». Pedb MIET VIMEHHO O HOACTPEKaTeNnbCTBE
K COBEpPILEHNIO NPECTYIUIEHNs, TOIIa KaK B pA/ie APYTUX HOPM IIPENYCMOTPEHO
TaKOKe CK/IOHEHMe K IPYTUM JIesSHUAM. B cBoIo ouepenb, MOCOOHMYECTBO B Ka-
YeCTBE CAMOCTOATE/IBHOTO MPECTYIUIEHUA TAaKXKe IPEJYCMOTPEHO IeMICTBYIOLINM
YTOJIOBHBIM 3aKOHOZATENbCTBOM, B YaCTHOCTH, B CT. 204.1 1 291.1, cBA3aHHBIX C
IIOCPEHUIECTBOM B KOMMEDPYECKOM IIOJKYIIE U B3ATOYHUYECTBE, U CT. 205.1 B
BUJIe KOHCTPYKIIUN «ITIOCOOHMYECTBO B COBEPILIEHN. .. ».

Cnenmyer oOpaTUTh BHUMaHME Ha TO, YTO BbIIe/IeHNe PasHOBUIHOCTEI IIOJ-
CTpeKaTe/NbCTBA M OCOOHNYECTBA B KaYeCTBE CAMOCTOATENbHBIX IIPECTYIUICHNIT
IIPOM30LIIO He ¢ NpuHATHEM JelicTByomero YK P®, a sHaunTenbHo mospHee,
IIpY BHECEHMM B HEro usMeHeHui. bornee Toro, psAj y4eHbIX OTMeYan HeJOCTaTKI
TaK/X HOPM U MX HEraTMBHOE BAMAHME HA CUCTEMY YTOIOBHOIO 3aKOHA, IIPAKTH-
Ky ero IIpYMeHeHUA U B TOM 4MC/Ie — Ha TeOPUIO YTOJIOBHOTO IpaBa?’.

OpHako Ha 3TOT CYET €CTh UM MHO€ MHEHME, IOJKPEIVIEHHOE apTyMeHTaMI,
KOTOpbI€ Helb3sA He NpUHATh Bo BHuMMaHue. Tak, T.H. Hypkaesa ormeuaeT, 4To
XOTS OOILIENPUHATOMY IOHMMAHMIO OCOOHIYECTBA He UIeT Ha IIOJIb3Y JOIION-
HUTE/IbHOE PACKPBITHE COfep>XaHuA B npuMedanuu K cT. 205.1 YK PO, Bce xe
OT/Ie/IbHBIE JICVICTBYA, CBSI3aHHbIE ¢ (PMHAHCMPOBAHNEM, 3aC/TyXXVBAIOT BbIfle/Ie-
HIA B Ka4eCTBe CaMOCTOATENbHbIX IpecTyteHnit™®. ITo muenuio A.A. JJokyesa,
TIOJIOXKEHMS O OfICTPEKATeNbCTBE U IIOCOOHNYECTBE, N3I0KEHHbIE B HOPMax 00-
meit yactu YK PO, He MOTyT 3aMeHUTb COCTaBa COENICTBIA TEPPOPUCTUYECKON
JIesITeIBHOCTHU B CUTTY CBOETO 60JIee Y3KOro CofepKaHus, a BKIdeHme cT. 205.1

¥ CMm., Hanp.: Aeanos I1.B., Muxatinos K.B. YrolnoBHas OTBETCTBEHHOCTD 3a COZIEVICTBIE TePPOPH-
CTUYECKO! HeATeNbHOCTU: TeHNEHLMM COBpeMeHHON yromoBHol monutuku. Caparos: CapaToBCKMit
10puj. UHCTUTYT, 2007. 144 c.; Papoz A.J1. ITpuoputeThl poccuiticKoii yronoBHO-IIPaBOBOI MOMUTUKY /
YronoBHoe mpaBo: cTpaTerns passutius B XXI Beke: Matepuansl XII MexayHapogHO! KOHbepeHIn
(2015 r.). M.: PI-IIpecc, 2015. C. 13-17.

* Hypkaesa T.H. O npobneMax npyMeHEeHMs HEKOTOPBIX COCTABOB NPECTYIUICHNUIT, CBA3aHHbIX C
OCylIecTBIeHEeM TeppOpUCTIYecKoi fesTenbHoCTH // BectHuk BAI'Y. 2016. Ne 5. C. 73-80.
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B YTOJIOBHOE 3aKOHOJATENbCTBO IIO3BOJISIET KaK PacCIIMpPUTh apceHan 60pbObI ¢
TEPPOPU3MOM, TaK U 3G (PeKTUBHee peryIMpoBaTh Mepbl pearnpoBaHnA Ha TaKue
CTyd4ay Jake Py OTCYTCTBUY IIPU3HAKOB COyYacTA>.

Ho ecnu ¢ ykasaHHBIMU JJOBOJIJaMM MOYKHO COIJIACUTDBCS, YIMThIBAsA XapaKTep
Y1 0COOEHHOCTY TEPPOPUCTIYECKOIL eATeIBHOCTY (B TOM 4JIC/Ie BOIIPOCHI ee (-
HAHCUPOBAHMA), TO OTHOCUTENBHO IPOOJIEMBI IPOTUBOACTICTBYSA MOOYKIEHIIO
K COBEpLICHNIO YOUIICTB IIPYMEHEeHe TaKOIl Mepbl BpAJ /i OyzieT Ljenecoobpas-
HbIM. CK/IOHEHMe K COBepIIeHNI0 YOUIICTB, @ PaBHO COJEVICTBNE VX COBepIle-
HUIO IO/DKHBIM 00Pa3oM OXBaTBIBAETCs JIEICTBYIOLIVIMY HOPMaMy 0011ieil 4acTn
YK PO, perynupyrouumu Takye BUAbI COy4acTHs, KaK HOACTPEKATeNbCTBO 1 MO-
cobunvectBo. Takum o6pasom, pacumpenne cepsi geictBus cT. 110.1 YK PO He
IIPVMHECeT HIYeTro HOBOTO, a Oy/ieT BCero NIIb AyO/MMpoBaTh CYIeCTBYIONIVE I10-
JIOXKEH S, YTO He TObKO HMKAK He CKaXKeTCst Ha 60pbbe ¢ Impomnaranyoi youicrs,
a, HAIIPOTUB, 3aTPYAHUT PabOTY IPaBOIPUMEHUTEIIS.

ViccnenoBaHye M03BOMMIO CGOPMYINPOBATH CIEAYIOIIe OCHOBHBIE BHIBOJDI.

HetictByromune pegakunum crateit YK P®, npepycMmarpusaoliye yroloBHYIO
OTBETCTBEHHOCTD 3a JIeVICTBYIA, CBA3aHHbIE C IPOIIAaTaH 0l CAMOYOUIICTB, HY>K/a-
I0TCA B la/ibHelieM coBepineHcTBoBanyu. Cratby 110 n 110.1 YK PO obnapator
3HAYNTE/IbHBIM CXOZICTBOM, U, COBEpIIas IPEeyCMOTPEHHbIE B HUX JesHIA, BUHO-
BHOE JINLIO CTPEMUTCSA K OFHOMY ¥ TOMY >Ke pe3ynbTary. CTpemieHye ONTUMU3N-
POBaTh 3aKOHOJATE/IbCTBO C YYETOM BBILIECKA3aHHOT0, 00€CIIeYNThb IPaBUIbHYIO
KOHI[eHTPUPOBAaHHOCTb M3/IOKEHNA MPaBOBOM MHGOPMAIVM ¥ HO/DKHYIO eM-
KOCTb YTO/IOBHO-IIPABOBBIX NIPEANVICAHNIT, 00/1erYnTh paboTy IpaBOIPUMEHNTE-
Jis1 IO3BOJIVJIO C/ie/IaTh BBIBOJ, O BO3MOXKHOM OOBEMHEHNN CTATell B CIeAyIOLelt
pemaknyy (3a MICKTI0OUeHMeM CaHKIINIA):

«Cratbs 110. [JoBeneHme 10 caMOyOMitcTBa

1. loBeneHne nuija 0 caMOyOMIICTBA WM IO TOKYIIEHUA Ha CaMOyOMiICTBO,
a PaBHO COJEVICTBYE COBEPIIEHMIO CaMOyOUIICTBA COBETAMM, YKa3aHVAMM, IIpe-
JOCTaB/IeHNEM MHPOPMAINN, CPEACTB WM OPYAUIl COBEpIIEHNU CaMOyOuiicTBa
b0 ycTpaHeHMeM IPeNATCTBUIT K er0 COBEPLIEHNIO MMM O0elaHyeM CKPBITh
CPeCTBa VIV OPYAMsI COBEpLIEHVS CAaMOYOUIICTBA. ..

2. Te >xe gessHUA, COBEpIIEHHBbIE:

a) B OTHOIIIGHN} HeCOBEPIIEHHOIETHETO VIV JINIIA, 3aBeOMO /11 BUHOBHOTO
HaXOZALIErocs B 6eCIIOMOIIHOM COCTOSTHUM /IM00 B MaTepyaTbHON MM MHOM 3a-
BJMCUMOCTH OT BUHOBHOTO;

¥ Jloxyes A.A. COOTHOILIEHME YTOJNIOBHO-IIPAaBOBOI HOPMbI 06 OTBETCTBEHHOCTM 3a COMEIICTBME
Teppopuctuyeckoit fearenpHocty (cr. 205.1 YK P®) u HOpM 0 coy4acTuy B NMpeCTYIUIEHUAX TePpo-
pucTryecKoro xapakrepa // BectHuk AkasieMuu IenepanbHoit mpokyparypsl Poccuitckont egepannm.
2015. Ne 4. C. 102-113.
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0) B OTHOIIEHNN >KEHIIVIHBI, 3aBeJOMO /11 BHOBHOTO HaXOJALIENICA B COCTO-
SHVUY 6epeMeHHOCTY;

B) B OTHOLIECHVM JBYX 1IN O0JIee JINLI;

T') TPYILIIO¥ JINI] TIO TIPeABAPUTENLHOMY CTOBOPY VIV OpTaHM30BAaHHO TPYTIIION;

1) B ITyO/ITYHOM BBICTYIIIEHUY, ITyO/ITYHO JEMOHCTPUPYEMOM IIPOV3BeIeHU,
CpeficTBaXx MaccoBoil MH(popMauuy Wi MHGOPMALNOHHO-Te/IeKOMMYHVKALIN-
OHHBIX ceTsX (Bkmovyas VIHTepHeT)...».

B cBs13M ¢ M3MeHeHMeM cofiep>KaHus ITPOaraH/bl IeBUAHTHOT'O HACU/IbCTBEH-
HOTO IIOBEJIeHNsI B COLMAIbHBIX CETSX U MHBIX CpefcTBax oOMeHa MHMOpMAIu-
eif, mojy4aroleit Bce 6onbliiee pacpoCTpaHeHye B YCIOBUAX MH(pOpMaTu3arm
ob1ecTBa, HEOOXOAMMO, Ha HAIIl B3I/IsA], pacmnpenne cepsl feiicTBus cT. 110.2
YK PO nyreMm ycTaHOB/IEHMs YTOJIOBHOJ OTBETCTBEHHOCTM 3a HMOOYXJeHMe K
COBEpLIEHNI0 YOMIICTBA MOCPECTBOM pacIpoCcTpaHeHus MHGOpMauum o CHo-
cobax yOuiicTBa, a paBHO IIPU3BIBOB K €r0 coBepIleHMmo. [Ipennaraemas pemak-
Vs CTaThy OyZeT OXBaThIBAaTh OOIeCTBEHHO OITaCHbIE IesTHNSA, He ITOJIIa jaolye
B HaCTOSILINIT MOMEHT IIOf] IIPM3HAKM KAaKOT0-/IMOO0 COCTaBa NPeCTYIUICHUs, HO
VIMeolIe MeCTO B ielicTBUTeNIbHOCTY. [JononHeHHas pegakuus cT. 110.2 YK PO
MOXXeT BBIIIAJETb CIEHYIOIM 00pa3oM (3a MCKIIOYeHMeM CaHKII):

«Crarps 110.2. Oprannsanus iesATe/IbHOCTY, HallpaBJIeHHOI Ha MOOYX/eHye
K COBEpILIEHNIO CaMOyOmitcTBa 1 youicraa

OpraHusanus fesATeNbHOCTY, HAIIPAaBJIeHHON Ha IOOY>XjeHue K COBEPLICHNIO
caMOyOmiicTBa MIM yOMiicTBa IyTeM pacIHpoCTpaHeHusa MHPOpMaLUy O CIOCO-
6ax coBeplIeHNsI CaMOYOMIICTBA MM YOMIICTBA, a paBHO IIPU3BIBOB K COBepIIIe-
HUIO CaMOyOMIICTBA WM YOUIICTBA. ..

To >xe mestHMe, CONPSKEHHOE C ITyOIMYHBIM BBICTYIUIEHIEM, UCIIONb30BaHNEM
NyOIMYHO AeMOHCTPUPYEMOTo IIPOU3BefieHNs, CPEACTB MAacCOBOII MHPOpMALN
Y MTHPOPMALMOHHO-TeJIeKOMMYHMKALIVIOHHBIX ceTell (BK/Toyasi VIHTepHeT)...».

[IpepmaraeMble B MCC/IENOBAaHUY 3aKOHOJATENbHbIE IBMEHEHMSI HOCST PeKo-
MeHZIaTe/IbHBI XapakTep, ¥ pu ux BHeceHr B YK P®, BO3MOXXHO, OHM ITOTpe-
OyIOT fa/lbHeTIIel ONTYMU3ALMN C YIeTOM KOHKYPEHIVMM HOPM U pe3y/IbTaToB
CyneOHO-CTIeICTBEHHOM IIPAKTUKN. TeM He MeHee MBI CUMTaeM, YTO TaHHOE KC-
CJIefjoBaHIe TI03BOJIIET IOCMOTPETh Ha 3aKOHOJATENbCTBO C APYTOil CTOPOHBL, a
TaK)Ke oOpallfaeT BHMMaHMe Ha POOIeMBI, pellleHre KOTOPbIX HeOOXOANMO TeM
VULV VIHBIM ITyTeM. Pe3y/nbraThl MOTYT OBITh BOCIPUHATBI KaK JOKTPUHOI YTONTOB-
HOTO IIPaBa, TaK ¥ 3aKOHOTBOPYECKOI esATeTbHOCTDIO.
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Abstract

The article is devoted to researching criminal legal problems of regulation of responsibility
for declining and assisting in committing suicides as well as for organizing activities related
to the propaganda of murders and suicides. New articles of the Criminal Code need in
improvement. Besides, outside the legal framework there remains the organization of
activities aimed at encouraging the commission of the murder. The urgency of the issues
is due to the fact that, according to statistical information and research, the number of
suicides remains at a high level, and qualitative indicators changing towards increasing
the number of victims among minors. The number of “motiveless” acts of aggression is
growing, including at social infrastructure facilities provoked not without the participation
of communities of social networks and channels of messengers of violent subjects. For
the purpose of the study, the authors focused on the development of recommendations
for improving criminal legislation taking into account the recent changes made to it in the
fight against inducement and the promotion of suicide, as well as the great role of social
networks and messengers in people’s lives. During the research, the methodological
basis was the dialectical method of cognition because it allowed evaluating the subject
of research in connection with the norms of criminal law and social phenomena. Such
scholar methods, as comparative legal, normative dogmatic method and content analysis
were applied with the help of which it became possible to analyze social phenomena in
the context of their legal regulation. The article analyzes the provisions of criminal law
doctrine regarding the problems of countering the external influence on committing
suicide and murder. The study of forensic investigation allowed us to identify modern
qualitative changes of such influence. In the course of the study, the authors concluded
that it is possible to combine articles 110 and 110.1 of the Criminal Code of the Russian
Federation because they contain significant similarities, and the perpetrator in the course
of their execution tends to the same result. The authors also proposed a version of the
expanded version of article 110.2 of the Criminal Code, covering the organization of
activities aimed at encouraging not only suicide, but also murders.
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AHHOTaumMsa

XoTa npuHyauTeNbHOE NTaHME OCYXAEHHbIX K IMLLEHWIO CBOOOAbI ABNSETCH OAHOW N3 popm
B3aMMOLENCTBMNSA aAMUHUCTPALNN UCAPABUTENBbHBIX YYPEXAEHUA N CaMUX OCYXAEHHbIX,
006LLLECTBEHHbIE OTHOLLEHUS!, CKladblBaloLWMeCst B CBA3M C 3TUM, TeopeTnieckn cnabo na-
YYE€HbI, U UX PEryinpoBaHne MMeeT MHOIOYMCIIEHHbIE HeA0CTaTKM (HESICHO, YTO NpeacTas-
nseT caMo no cebe NPUHYaNTENbHOE NUTaHNE OCYXAEHHbIX, HEe 3aKkpernneHa ¢dopma oTkasa
OCYXAEHHbIX OT NPUemMa NULLM, OTCYTCTBYET Haasiexallee 3aKkoOHoAAaTeNbHOe perynmposa-
HME NPABOBOI0 NMOJIOXEHNS OCY>XOEHHbLIX 1 COOTBETCTBYIOLLMX OOMKHOCTHBIX UL, NCNpPaBu-
TEeNbHOrO y4ypexaeHus 1 T.n.). @akTnyeckn 3akoHOOATEe/IbHOWN OCHOBOW MPUHYAUTENIbHOIO
MUTaHNS OCYXAEHHbIX ABASETCS Mnwb 4. 4 ¢T. 101 YronoBHO-mncnonHMtTenbHoM kogekce Poc-
cuiickon depepaumn, B KOTOPOA K OCHOBAHMAM NPUMEHEHUSI NMPUHYANTENIbHOMO NMUTaHUS
MOXHO OTHECTU 0TKa3 OCYXAEHHOro OT npMemMa nuLy 1 BO3HMKHOBEHME YIrpOo3bl €ro XN3HU,
a K YC/IOBUSIM ero Ha3Ha4YyeHuss — MeuLMHCKMe nokasaHusa. B cBs3uW ¢ HegocTaTtkaMmn nx pe-
rynMpoBaHus B YroN0OBHO-UCTOHUTENIBHOM KOOEKCE N NHBbIX HOPMATUBHBIX MPaBOBbIX aKTax
aOMUHNCTPaLNS NCNPaBUTENTLHOIO YY4PEXOEHMS HE BCErga MMEET BO3MOXHOCTb afgeKkBaT-
HO pearnposatb Ha NoAoOHbIe AeCTBUS OCYXAEHHbIX. B cTaTbe NpUHYyaANTENbHOE NUTaHNe
OCYX/[IEHHbIX PACCMOTPEHO C TEOPETUYECKOM TOUKU 3PEHMS C NPEenJIOXKEHNEM OTHECTU ero K
rpynne «Mmep 6e3onacHocTu». B cT. 42 DepepanbHOro 3akoHa «O coagepxXaHun rnom, cTpaxem
noao3peBaeMbiXx 1 0OBUHAEMbIX B COBEPLLUEHUM MPECTYMNIEHNN» yXe 3aKperseHbl Mepbl,
NPUHMMAaEMbIE K COAEPXALLMMCS NnLam Npu otkade ot npuema nmwy. C yyeTtom aHanmsa
JAaHHOM HOpMbl 3akoHa aBTopamu cHOPMYIMPOBaH pPsf, BCECTOPOHHMX MPaBOBbIX 1 MPakK-
TUYECKNUX Mep MO COBEPLUEHCTBOBAHMIO MPUHYAUTENLHOIO NNUTaHMUS OCYXXOEHHbIX K fnLle-
HUIO CcBOOOALI B KOHTEKCTE AOCTUXKEHUS UCMPAaBEHNS U NpeaynpexneHnst coBepLueHnst
VMU HOBbIX NPECTYNNIEHNI KakK Lienel yroNoBHO-UCNONHUTENIbHOIO 3akoHoaaTeNbeTBa. Tak,
aBTOpaMM YTOYHEH nepedyeHb CyObLeKTOB, ero peananayloLmx; npeanaraeTca 0gHOBPEMEH-
HO YNy4LIWTb PEryiMpoBaHme NnpaBoBOro NOJIOXEHUS Kak OCYXAEHHbIX, Tak U CyObekToB ero
NPUMEHEHMS; PEKOMEHAYETCS Pa3nenuTb ero Ha YeTblipe aTana, kaxaplil U3 KoTopbix OyaeT
MMeTb rpaHnLpbl M onpeaenieHHyo 061acTb NPaBOOTHOLLEHWIA; NpeaiaraeTcs yayyllmTb B3bl-
CKaHWe C OCY>XOEHHOro pacxo4oB, CBA3aHHbLIX C ero 0TKa3oM OT Npuema nuLm; 1 np.
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KnioueBbie cnosa

NPUHYONTENIbHOE NUTAHNE OCYXAEHHbIX, MEPbI ANCUUNNINHAPHOIo BO3AENCTBUSA, MEHUTEH-
unapHaa MmeamumHa, cpencrtsa UcnpaBieHnd, npaBa 4yenoBeka, Mepbl MegULUNHCKOro xa-
pakTepa, uenn yronoBHO-UCNOJIHUTEJSIbHOIo 3aKOHOA4AaTe/ibCTBa.

Bubnunorpaduyeckoe onucaHuve: Cknba A.B., PognoHos A.T1. NMpaBoBOe NOJIOXEHWE OCYX-
OEHHBIX K NNLLIEHWIO CBOBOAbI NPU UX NPUHYANTENBHOM NuTaHun // Mpaso. XKypHan BeicLuei
LWKoNbl akoHOMUKK. 2018. N24. C. 216-234.

JEL: K 14; YOK: 343 DOI: 10.17323/2072-8166.2018.4. 216.234

[IpuHyaNTEeNbHOE MUTAHME OCYXXICHHBIX K JIMIIEHNI0 CBOOOABI — 3TO OffHA
u3 (HOpM B3aMMOJEVICTBMSA AAMUHUCTPALVIY MCIPABUTENbHBIX YIPEXJEHUN U
CaMMX OCY>/IeHHbIX. OTHAKO COBPEMEHHOE peTyIMpOBaHye UX IPUHYIUTEIbHO-
ro MUTAHUA MMeeT PN HeOCTAaTKOB — B YTOJIOBHO-MICIIO/IHUTE/TbHOM KOJieKce
Poccuiickoit @epepauyn (zanee — YVIK P®) ono ykasaHo ymub B 4. 4 cT. 101.
B IlpaBmmax BHYTpEHHEro pacIoOpsjKa MCIPAaBUTEIbHBIX y4YpexjeHmit (yTB.
[Tpukaszom MuHiocTa oT 16.12.2016 Ne 295) u IIpaBunax BHYTpeHHETO pacIio-
psAfika BOCHUTATETbHBIX KOMOHUII YTOTOBHO-VICIIOTHUTEIBHON CUCTeMbl (YTB.
[Tpukasom MuHiocta ot 6.10.2006 Ne 311) Takoe perynmpoBaHue OTCYTCTBYeT.
Mexzy TeM B I0pUMYECKOI TUTEPAType NPefIPUHIMAIOTCA TOIBITKA JleTalb-
HO OIVCaTh IOC/IENOBATEIbHOCTD AEVICTBUI PA3NMYHbBIX COTPYJHUKOB MCIIPaB-
Te/IbHBIX YUYPEXIeHUII IIPY OTKa3e OCY>KIAEeHHOT0 B IIpyieMe NI Y IPUMEHEeHUN
K HEMY IIPMHYAUTEIbHOTO NIUTAHUA' .

Cormacno nonoxenusaMm 4. 4 ct. 101 YUK P®, k ocHOBaHMAM IpUMEHEHUA
NPUHYAUTETbHOTO MUTaHUA MOXKHO OTHECTH, BO-II€PBBIX, OTKA3 OCYXIEHHOIO OT
npuemMa NI U, BO-BTOPBIX, BOSHMKHOBEHME YIPO3bl €0 KMU3HM, a K YCIOBU-
AM €r0 Ha3Ha4eHMA — MeJULMHCKMe ToKasaHuA. OHaKo TaKoe peryampoBaHue

! Cm.: [Tasnenxo A.A. K BOIpocy o copiep)KaHuM afropuT™Ma AeiCTBUII MEAUIIMHCKUX paOOTHUKOB
VICTIPAaBUTENbHBIX YUPEXKTEHWI B IOPUAMYECKN 3HAYMMBIX A/ OCYXKIE€HHBIX cuTyauusax // Yemosex:
mpectymieHne u Hakasanue. 2015. Ne 1. C. 92-97; On se. CoBeplLIeHCTBOBaHNE MENUIVHCKOTO obe-
CIleyeHMs 3aK/II0YeHHbIX B cBeTe npasun Hembcona Manpernsl // YronoBHO-VCIIONHUTENbHOE IIPABO.
2017. Ne 4. C. 469-476; Copoxurn M.B., Copoxuna O.E. Obecnedenne 6€30IacCHOCTHU IIPY OpraHU3aLIN
IPUHYAUTEIBHOTO KOPM/IEHNS JINI OTKA3bIBAIOUIMXCA OT IpyeMa MY B UCIIPABUTENbHOM y4pexye-
Hym // TTonmuTuka, TocyfapcTBo u mpaso. 2015. Ne 11. C. 3-7; Iopbans J].B. VicTopus MHCTUTYTa IPUHY-
IUTEIBHOTO MUTAHNA OCY>K/ICHHBIX M IPAKTUKM €0 IPUMEeHEeHNA: pobeMbl 1 nepcriektysbl // IOpuct
tora Poccun u 3axaBkasps. 2017. Ne 1. C. 41-45; Kum B.B. OcHOBaHMA M YC/IOBUA OPUHYAUTEIbHOTO
IUTAHNA OCYXXAEHHBIX K /IMIIeHNIo cBo6oxbl // BectHuk Kys6acckoro nucturyra. 2018. Ne 3. C. 28-35;
benosa E.JO. OpranusalMoHHO-IIPaBOBbIe OCHOBBI JIeATETbHOCTY MICIIPAaBUTENbHbIX YIPEXKIEHUI, CBA-
3aHHbIE C IPMHYAUTEIbHBIM INUTaHMEM CIIEIIKOHTMHIEHTa, C YYeTOM MEXTYHApOJHBIX CTaHAapTOB //
IOpuanyeckast mpicib. 2017. Ne 6. C. 63-67; Hosukog E.E. O HEKOTOPBIX 0COOEHHOCTSIX IIPABOBOTO I10-
TIOKEHNsA OCYXK[IeHHBIX, B OTHOUIEHM) KOTOPBIX MPUMEHsAETCA NPUHYAUTeNbHOe nuTaHue // BecTHuk
CaMapcKoro 10pundeckoro nHCTuTyTa. 2018. Ne 2. C. 79-87.
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IPUHYAUTEIBHOTO INTAaHNA OCY>K/ICHHBIX K JINIIEHNIO CBOOO/BI AB/IACTCA HEMlO-
CTaTOYHBIM, 00pa3ys MHOIMe «Oefble MATHa». PaccMOTpUM HEKOTOpbIE U3 HUX:

Y. 4 cr. 101 YUK P® He ompepensAeT, 4TO TaKOe IPUHYAUTENbHOE IUTaHME
OCY>K/IEHHBIX: €T0 IPUHYAUTENbHOE KOPMJIEHNE ONpeNEeNeHHbIMI IPOAYKTaMuU
NVTAHVA YUY IIATATeIbHOI CMEeChIO MO0 COOTBETCTBYIOIIYIO CYTy0O MEAMIVIH-
CKYIO IIPOLIelyPYy BBEIEHNSA IEKAPCTB B €r0 OPTaHM3M?

B 3akoHe He pa3bsACHAETCA, 3aHUMAIOTCA /I NPUHYAUTEIbHBIM INUTaHUEM
OCYX/IEHHBIX K JIMLIEHWIO CBOOOABI MCKIIOYUTENBHO MEAMIMHCKUE COTPYAHMU-
KV VICHPaBUTETbHBIX YIPEXIEHNI MO0 K STOMY IPOLecCy IPUBIEKAIOTCS MHbIE
MOJKHOCTHBIE JIMIA U3 APYTUX MOApasfie/eHni yupexpenna? Mexay teM ode-
BUJHO, YTO peyb I0/DKHA U/ITY O KOMIIJIEKCE ONE€PATUBHBIX, PeXKMMHBIX, BOCIIN-
TaTeNbHBIX ¥ MHBIX Mep, ¥ CaMo 110 cebe IPUHYAUTeTbHOEe KOPM/IEHME OCYKIeH-
HBIX — JIMIIb OJVH M3 3aBEePIIAIIX 9TANOB €ro peanusauuu. B cBAasm ¢ atum
JIOTMYHO OBLIO OBI Ha 3aKOHOJATEIbHOM YPOBHE HanboJiee II0JTHO 3aKPEITh BeCh
BbIIIEYKa3aHHbI KOMIIJIEKC Mep.

B YUK PO He 3akpenieHO IpaBOBOE IONI0KEHE COTPYAHMKOB YTOJIOBHO-UC-
HIO/IHUTE/IbHOM CUCTEMbI 13 MEICAHYACTH, ONEPaTUBHOTO OT/eNa, OTAeNa 6e30-
ITAaCHOCTU, BOCIIUTATE/IbHOTO OTAeNa U T.Jj. Kpome Toro, HemocpeacTBeHHOe OTHO-
LIeHVE K pealn3alyy IPUHYIUTENbHOIO NIUTAHUA OCY)KIEHHBIX IMEIOT U IHbIE
JINIIA: HA4YaTbHMK VICTIPAaBUTEIbHOTO YUPEXK/EHNA U €T0 3aMEeCTUTENN, IPOKYPOp
II0 HaJI30pY 3a COO/IIOfieHMeM 3aKOHOB B UCIIPABUTE/IbHBIX YUPEXK/ICHUAX, COTPYA-
HVIKJ BBIIIECTOAIINX OPIaHOB YTOJOBHO-VMCIIOTHUTEIBHO CUCTEMBI.

[Tomnmo BeieyKasanHoro, B YVIK P® He onpeneneHa ¢popma oTKasa oCyx-
[IEHHOTO OT IIpMeMa INILM, AB/AIIAACA OCHOBAHMEM [/ NIPMMEHEHNUA K HeMy
IPUHYAUTETbHOTO MUTaHNA. Mexmy TeM (opMbl OTKasza MOTYT OBITb pasHOO-
OpasHBIMI: TIOfjaYa OCY>KJCHHBIM Ha MIMA Hada/IbHMKA VICIPAaBUTEIbHOTO YUPEeX-
JleHNs 3asBJIEHMS, CBUICTE/IbCTBYIONIETO 00 OCO3HAHHOM >XETaHUM OOBABUTDH
TOJIOOBKY; ITyOIMYHBII OTKa3 OCY>K/IEHHOTO BBIXOIMUTD B CTOJIOBYIO IJIA IpyeMa
NUIIN; HEIJIACHOE YK/IOHEHNE OT NpyeMa MNIY M3-3a UMEIOUIErOCs y OCY>KJeH-
HOTO IICUXNYECKOTO PacCTPONICTBA, ABJIAIIIETOCs IIPUYNHOI TOZOOHOTO HeajeK-
BaTHOTO MOBeJIeHN; MHaA GpopMa 0TKa3a OCY>KI€HHOTO OT IIpyeMa MU,

ITpy aTOM 3aKOHOJATE/IPHO HE 3aKpeIIEH MEXaHM3M IO/ITBEPXKEHMA HACTY-
IJIEHMA OCHOBaHUI NIPUMHYAUTEIbHOTO IMTAHMA OCY>KIEHHOTO, OIPE/le/IEHHbIX B
4. 4 c1. 101 YVIK PO®. Ilpn yrpose »XusHM OCY>K[JEHHOTO JIOTUYHO COCTaBJIEHME
COOTBETCTBYIOIIUX MEAUIVHCKUX JIOKYMEHTOB (OCOOEHHO C y4eTOM TOrO, 4TO
Me[IUIVHCKYe TTI0OKa3aHnA — YC/IOBMe NMPUHYAUTENbHOTo muTanys). OgHako us
3aKOHOJIATe/IbHbIX ITOJIOXKEHMII BCe XKe HEeMOHATHO, KaKUM 006pa3oM OyzeT pern-
CTPUPOBATHCA PAKT OTKa3a MU YKIOHEHNA OT ITpyeMa MUIIIL.

Kpome Toro, paccmarpuBasg OCHOBaHUA IPYMEHEHNA NPUHYAUTEIbHOTO IN-
TaHWA OCYXI€HHOTO, BU/IHO, YTO OTKa3 OT IIpMeMa NNIY U/VIN MOSABIeHNe YyTPO-
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3bI )KM3HJM — pas3/IMuHble 00CTOATENIbCTBA, HE BCETZIa KOPPENIMPYIOIe MEXIy
co60it. O6bIYHO Ha IOC/Ie OTKa3a OCY>KAEHHOTO OT IpyeMa IUIM (Hampumep,
COCTaBJIEHUsA COOTBETCTBYIOIETO 3asBJICHUA) CIIYCTS OIpeeleHHbI Mepuoz
BPEMEHU MOXXET MOABUTHCA YIPo3a €ro KU3HY, TpeOyolas MpUMEeHEeHUA TIPK-
HYZIUTEIbHOTO MUTAaHMA. B TO ke BpeMs OIacCHOCTb XKM3HU OCY>KJJeHHOTO MOXKET
CTaTh CIEJCTBMEM He TOIBKO €r0 OCO3HAHHON IONOIOBKY, HO ¥ HA/IMYMA Y HETO
COMATMYeCKMX 3a060/1eBaHmil (MOpaKeHU I TIeYeHN U TOYeK, XKeTyJOYHO-KIIIIed-
HOTO TPaKTa M T.JI.), 3aTPYAHAONINX IIpKeM IuIu. B aToM cydae ocHOBaHMeM
IPUMeHEHNs IPUHYANTETbHOTO IUTAHVSI MOXKET OBITh MCKITIOYNTETBHO BOSHMK-
HOBEHME YTPO3bI XKM3HM OCY>KIEHHOTO, a HE €r0 OTKa3 OT IIpyYeMa IMUIIM KaK Ta-
KoBoIt. IIpu aTOM IIpaBOBOE MO/TOXKEHME OCY>KIEHHOTO (IPeuMYILeCTBEHHO ero
IpaBa) MOC/Ie HACTYIIEHNS XOTs Obl OJHOTO M3 OCHOBAHUII IPUMEHEHUs TIpU-
HYZIUTENBHOTO MUTAHVS HaIJIeXAIIM 00pa3oM He YperyImpoBaHo (Kak Jo, Tak
¥ BO BpeM 1 TIOC/Ie IPUMEHEHNA IPUHYANTETbHOTO IIUTaHNSA).

BoimeykasanHble ¥ MHBIE HEJOCTATKM PeIrIaMEHTAl M/ IPUHYAUTENbHOTO -
TaHMS OCYXK/IEHHBIX K JIMIIEHNIO CBOOOIBI CHIDKAIOT BO3/Ie/ICTBIE aIMUHICTpa-
LU UCTIIPAaBUTEIBHOTO YYPEXIEeHUA Ha /ML, OTKAa3aBIIMXCA OT IpUeMa MUIIN.
Bonee Toro, B opuaudeckoit mureparype 10 CUX IOP He ACHA pOJIb IPUHYANUTEb-
HOTO NMUTAHMA OCYXIEHHBIX B KOHTEKCTE UX MCIPABIE€HUA U NPefyNpeXAeHNs
COBepLICHN I HOBBIX IIPeCTYIUICHNII (T.€. JOCTVDKEHMNA LieJIell yTOTIOBHO-UCIIOTHM-
TE/IbHOTO 3aKoHogaTenbcTa 10 4. 1 ¢t. 1 YVIK P®), He onpepenenbl cyObeKThI
ero npuMeHeHus , Kputepuu 3G PeKTUBHOCTH U TIp.

TeopeTukn u IpakTUKM padyMeeTcs BIIpaBe IO aHAJIOTMM 0OPAIIAThCA K CT. 42
®epepanpHOro 3akona ot 15.07.1995 Ne 103-P3 «O comepskaHuUM MOJ, CTpakei
IIOI03peBaeMbIX U OOBMHAEMBIX B COBEpIIEHNM NpecTyIieHui» (ganee — O3 o
cofiepKaHNN TIOfL CTPaKeil), TOCBAIIEHHOI MepaM, IPUHIMAeMBIM K YKa3aHHbBIM
JMIaM IIpY UX OTKasde OT IpueMa NUINM. B faHHOI HOpMe HeKOTOpble U3 0060-
3Ha4YeHHBIX [IPOOIeM YaCTMYHO MMeI0T paspenieHne. Mexxay Tem @3 o comepka-
HUU TIOJ, CTPaXKell He MMeeT IPAMOro OTHOIIEHMSA K YTO/IOBHO-MCIIOTHUTEIbHO-
MY 3aKOHOJATe/IbCTBY M PEryaupyeT MHble IpaBooTHoUeHN:A, Hexenn YUK PO.
B wactHOCTH, B CT. 42 3aKOHa 3aKpeIIEHbl HEKOTOpBbIe 00513aHHOCTY OT/ENbHBIX
CyO'beKTOB IpPVYMEHEHV IPUHYANUTETBHOrO NUTaHnsA (005A3aHHOCTb Ha4aIbHM-
Ka MeCTa Cofiep>KaHMA 1Of] CTPaXkeil VI ero 3aMeCTUTE/IA YCTAHOBUTD IIPUYMHbI
HEIPUHATHS INIIN; 0053aTeNbHOCTD YKa3aHHBIX HO/DKHOCTHBIX UL MHPOPMM-
pPOBaTh O TaHHOM (aKTe JINIIO VI OPTaH, B IIPOV3BOACTBE KOTOPBIX HAXORUTCA
YTOJIOBHOE JI€JI0, & TAaKXKe HaJ3MpaIollero IPOKypopa; UX 00A3aHHOCTD «II0 BO3-
MOXXHOCTI» (39TO 3aKOHOJaTeIbHOE MO0XKeHMe!) OTAENTbHOTO COfepKaHMA NIIA,
OTKa3aBIIEroCs OT IpyeMa MM, OT JPYTUX JINI; He0OXOAMMOCTb HaXOXKeHUA
TaKOTO JIMIA IIOf HAOMOJeHNeM MeJUIMHCKOTO pabOTHUKA; 00:A3aTelbHOCTD
IIpYMEHEeHMA Mep, B TOM 4NC/ie Mep NPUHYAMUTEIbHOTO XapaKTepa IO MOfjep-
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>KaHMIO 3/I0POBbs JAHHOTO JIMIjA C YYeTOM MMCbMEHHOIO 3aK/II0UeHNs Bpadya U B
IPUCYTCTBUM COTPY[IHUKA MeficaHdacTy u np. Hammune cT1. 42 @3 0 coprepKaHumn
IOJ], CTpayKell CBUETENbCTBYET, YTO MMEETCS HEMCIIOIb30BAHHDII IIOTEHLIMATI 3a-
KOHofaTenbHOro perynmuposanusa B YVK PO npunHyauTebHOro NUTaHUSA OCYX-
JIEHHBIX K JINIIEHNIO CBOOOJBL.

3HAYMMOCTD IPUHYANUTENBHOTO MUTAHUS OCYXK/ICHHBIX K IMIICHNIO CBOOOBI
Be/IKa — OHO HAIIPABJIEHO B L[eJIOM Ha obecIiedyeHye OXpaHbl 3JI0POBbS OCYX-
[IeHHDIX, MIMeIOIIell KOHCTUTYIMOHHOe 3aKkperienne (cT. 41 Koncturynum Poc-
CMM) ¥ OTHOCAIIENCS K MIX OCHOBHBIM IIPaBaM B COOTBeTCTBUY €O CT. 12 YVIK PO.
[IpaBoBOe MONIOXKEHME OCY>KEHHBIX OOBIYHO XapaKTepyU3yeTcsl Ha/l4meM OIpe-
JIe/ICHHOTO TIepevyHs IpaB, 3aKOHHBIX MHTEPeCOB U 0b6s3aHHOCTell. BeposTHo,
Ha/IM4ye y OCYXKIAEHHOro 3a00jieBaHMs JO/DKHO COOTBETCTBYIOIIMM 00OpasoM
OTPa)KaTbCs Ha €T0 MPAaBOBOM NONOKeHNN. PaKT4ecKy Npy NpUMeHeHUN IpK-
HYZIUTENBHOTO IUTAHNUSA OCYXK/IEHHBII IIProOpeTaeT CTaTyc «60NIbHOrO», TaK KaK
3Ta IpoLieflypa HallpaB/IeHa Ha yIy4llleH)e COCTOAHNA €ro 3[0POBbs, IPOXOAUT
IIOJ, KOHTPOJIEM Bpadeln u Ip.

OpHako 1o cux mop Buj 3a00jIeBaHusA U APYTMe VHAUBIUyaTbHbIE XapaKTe-
PUCTUKM OCY>K/IEHHBIX IIPU OIpeJeNIeHN UX MpaBoBoro nonoxenus B YVIK PO
U BeJOMCTBEHHDIX aKTaX He BCer[a Hajyle)kallle yuuTbIBaroTcA. Tak, B 4. 3 cT. 18
YVIK P® roBoputcs, 4To K OCYy>KI€HHbIM, OO/TbHBIM 2JIKOTO/TM3MOM, HAapKOMaHMel,
TOKCUKOMaHMelt, BVYIY-nHPUIPOBaHHBIM OCYX/JEHHBIM, @ TAaKXXe OCY)X/JJCHHBIM,
OONBHBIM OTKPBITOI (OpMOIT TybepKy/esa Wi He IPOIIeANIM IOTHOTO Kypca
JIeYeHNs1 BEeHepUYeCKOro 3a00/IeBaHVIs, YUPEX/IEHEM I10 PEIIeHI0 MeUIIVHCKO
KOMICCUY TIpUMeHsieTcA o0s13aTenbHoe nedenne. [lomydaeTcs, 4To coMaTndeckue
U IcuxmdecKue 3aboneBanysl GpakTIIecKy PYPABHUBAIOTCA JPYT K IPYTY.

Kpome Toro, ajIkoronmnsm 1 HapKOMaHUs, ABIAKIMECS NCUXUYECKIMI pac-
CTpOJICTBAaMM, HEIIOCPECTBEHHO BIMIIIMMMU Ha IOBefeHue nuua (0ObIYHO
HETaTUBHO, YTO IPUBOANUT K COBEPIIEHNIO M NPECTYIUIEHNII ¥ MHBIX IIpaBOHa-
PYILIEHNMII), «IIpUpaBHEHbI» K cOMaTN4YecKuM 3aboneBannsaM. ITogo6HOe 3aKOHO-
JlaTe/IbHOE TOJIOKEHVE BPSJ, I MOXKHO CYMTaTh 000CHOBaHHBIM. bojee Toro, B
KoHuenuuy pasBuTusA yronoBHO-UCIIONHUTENbHONM cucteMbl Poccuiickoit ®epe-
pauym 5o 2020 ropa (yTB. Pactiopsixenuem IIpasurenscra Poccum ot 23.12.2016
Ne 2808-p) ocCyxeHHbIe, MMeIolIMe TICUXUYecKre aHOManuy (BK/IIYasl anko-
TOJIBHYIO W/IM HAapKOTMYECKYI0 3aBUCUMOCTb) OOBEAVHEHBI B TPYIITy, TpeOyro-
Y0 TPOQVIIbHON NICUXOTEPAIIeBTIYECKOI U IICYXOTOTYeCKOI IIOMOIIN.

ITpu stom 1o 4. 1 ct. 18 YUK P® K ocyX/IeHHBIM K IIPUHYAUTENTbHBIM pabo-
TaM, apecTy, IMILIEHNIO CBOOODI, CTPaJAIOIIM IICUXNIECKMMI PAacCTPOIICTBAMI,
He VICK/IIYAIIMY BMEHAEMOCTY, YIPEXAEHNUAMY, UCTIONHAIINMY YKa3aHHbIE
BIJIbl HAKA3aHUIL, 10 PEIIeHNI0 CYa IPUMEHAITCA IPUHYAUTE/IbHbIE Mepbl Me-
IMLIMHCKOTO XapaKTepa. B aToM ciyyae monmydaercs, 4YTO pasjIMyHble IICUXUYe-
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ckne 3a6omeBannA B 4. 1 u 3 c1. 18 YVIK PO «pasgenenbl» kak OCHOBaHMA IIpH-
MeHEeH!s:A, COOTBETCTBEHHO, IPUHYAUTENbHbIX Mep MEAMLMHCKOTO XapaKTepa 1
00513aTeIbHOTO JICYSHNUA.

C TeopeTmdeckoil TOYKM 3peHM:A, BO3MOXKHO, IPUHYAUTENIbHOE HUTaHNE
OCYX/IEHHBIX C/IeflyeT OTHECTV K TPYIIIle TaK Ha3blBaeMbIX Mep 06e30I1acHOCTI?,
IIpYMeHeHMe KOTOPbIX B I1€/IOM HAIllpaBJIeHO Ha NpeRyNpeX/eHue pecTyIIeHN
U MHBIX IIPaBOHAPYIIEHNUIT (X0TsA 3a pybesxoM HabmogaeTcs 6oee pasHOOOpasHOe
TIOHMMaHIe 1iefell IpuMeHeHNst Mep 6esomacHocTi’). OfHAKO B YTOTOBHO-VCIION-
HUTETbHOM 3aKOHOJIATeNIbCTBE IPYMeHeHVe MPOQUIAKTUIECKNX Mep Peryamnpy-
€TCsl BCKOTb3b, XOTA B 4. 1 cT. 1 YVIK P® 3akpenieHbl 1jenm yroln0BHO-MCIONIHNI-
TE/IbHOTO 3aKOHOJIaTeIbCTBA: 1) MCIIpaB/IeHe OCYXK/IEHHBIX I 2) IpeRyTpeXx/ieHue
COBEpIIEHNA HOBBIX IPECTYIIEHMI KaK OCY>KI€HHBIMY, TaK ¥ VIHBIMU JIMIJAMMU.
DaKTHYeCKV NPUHYAUTENIbHbIE Mepbl MENVIIMHCKOTO XapakTepa, o0s3aTelbHOe
NedeHye ¥ NPUHYAUTENIbHOE INUTaHMe ABIAITCA CPeNCTBaMM BO3ZIEJICTBUA Ha
OCYXJIeHHBIX, 3aKOHOAaTeNbHO (110 T. 9 YVIK P®) He OTHOCALIMMICS K OCHOBHBIM
cpeficTBaM ycnpasyeHnA. boree Toro, B 3akoHe MpsAMO He TOBOPUTCA U 06 MX HC-
MIO/Ib30BAaHUU B KOHTEKCTE MPefyNpPeXeHN A IPeCTYIIEHNUI.

B coorBerctBum ¢ mm. 21, 29 u gp. IlpaBun BHyTpeHHEro pacrnopsgka Jc-
IIPaBUTENbHBIX YYPEXKJEHNUI PACIOPAJLOK JHA B MCIPABUTEIBHOM YYPEXIEHUN
BK/IIOYAeT B ces, HIOMMMO IIPOYero, BpeMs IpyeMa NIy, a caM IpyYeM NN
OCYXX/IEHHBIMM TPOM3BOJUTCA NMOOTPAAHO. B 3TOM c/ydae OTKas oT mpuema
UM MOXKHO B OIIpeelleHHbIX CUTYalMAX CYMTATh HapyIIEHMEM paclopsifKa
IHA, TPeOYIOIUM AVCHUIDIMHAPHOTO pearnpoBaHys aiMUHICTPALVIN UCIIPABU-
TENbHOTO YUPEX/IeHMA.

ITockonbKy OTKa3 OT IpyeMa NIV OCY>KJ,eHHbIM, He MMEIOIIMM Ts>KeNbIX IICH-
XIYECKVX PACCTPOIICTB, 0OBIYHO OCYIIECTBIACTCS C HOHMMAHVEM ero IOC/IefiCTBII
Il OPTaHM3Ma, MOXKHO YTBEPKZaTh, YTO IIpMMEHeHVe IPUHYAUTENbHOTO MUTa-
HJISl HAIIpaBJIEHO Ha IpefyNpeXXieHe JabHeNIIero 4IeHOBPeaUTeIbCTBA Y MHBIX
IPaBOHAPYMIAOIVIX JIeAHNUI, CBA3AHHBIX C OIMACHOCTDIO JIA HETO caMoro (Kak u
OCYIIeCTB/IEHMEe IPUHYAUTENbHBIX Mep MEAVIIMHCKOTO XapaKTepa B COOTBETCTBUMI
c 4. 2 c1. 18 YUK P®). Hamame ycnoBHOJ Ijeny IPYMeHEHNA TIPUHYAUTENbHOTO
NUTAHNUA — «yTy4YlIeHN)e COCTOAHMA 3J0POBbA OCY>K/IEHHOTO 1 NpeyTpeX/eHNe
IIPaBOHAPYIIAIOIIEr0 MOBEAEHN» — TaKXKe COMDKAET ero ¢ MPUHYANUTETbHBIMA
MepaMM MeUIMHCKOTO XapaKTepa ¥ 00s3aTe/IbHbIM JIeYeHUEM.

2 Cwm.: Iledpur H.B. Mepbl 6€30I1aCHOCTI KaK CPeICTBO HPERYIPEXIAEHNUs MPECTYIHOCTH: JMC. ...
z. 10. H. KpacHosapck, 2001; Kenuna C.I. HakasaHue 1 MHbIe MepPbI YTOTIOBHO-IIPaBOBOTO XapakTepa // Tocy-
mapctBo 1 npaBo. 2007. Ne 6. C. 51-58; Schedrin N.V. Concept, kinds and limits of security measures // Kyp-
Han Cubupckoro ¢enepanbaoro ynusepcutera. Cepusa: [ymanurapuble Hayku. 2011, Ne 1. C. 112-118.

> Cwm.: Sherman L. Public regulation of private crime prevention // Annals of the American Academy
of Political and Social Science. 1995. No 1. P. 102-113; Dingle J. Invisible crime-deterrent systems make
for friendly facilities // Facilities Design & Management. 2000. No 2. P. 20-21.
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OcHoBHbIE CPEICTBA, C TOMOULIBIO KOTOPBIX JO/DKHO IOCTUTATHCA UCIIPABIeHME
OCYXXJIeHHBIX, chopMymupoBaHsl B 4. 2 cT. 9 YVIK P®. Ognako B YUK PO yet-
KO He IIPOIMCaHbl Mepbl MIPEeYIPEeXIeHNs COBEPIIeHNA NIPeCTYIUIEHUI U He 3a-
KpeI/IeH NlepedeHb IOTEHIMATbHBIX IIPaBOHAPYIINTE/IEN, B OTHOIIEHNY KOTOPBIX
3TV MepBl JO/DKHBI IPUMEHATHCA. JIorimyHo Ob110 ObI Hanbosee 3HAYMMBbIe MePbI
6e30MacHOCTI, OPMEHTVPOBAHHbIE Ha IPeRYIIPeX/ieHNe IPeCcTyIIeHu 1 (0cobeH-
HO Ha TEPPUTOPUY YUPEX/IeHMII, NCTIOMHAONMNX HaKa3aHNA), YeTKO 3aKperuTh
B YTOJIOBHO-VICIIO/IHUTE/IbHOM 3aKOHOJATe/NbCTBE. MeXXy TeM 3aKOHOfIaTe/IbHOe
perynuposanue (0CO6EHHO YTOlIOBHO-UCIIONHUTEIbHOE) Mep 6€30IIacCHOCTY IIpK
VICIIOJTHEHMY YTONIOBHBIX HaKa3aHMI HEJOCTATOYHO, YTO HETATVBHO CKa3bIBAETCH
Ha 9QPeKTVBHOCTI MCIPABIEHN OCY>KAEHHBIX U IPefyNpeXAeHNs CoBeplle-
HIS HOBBIX NIPeCTYI/IEHUIA.

Tak, B YVIK PO mpsimo o mepax 6€301macHOCTY TOBOPUTCSA B CT. 86, IZie K HUM
OTHECeHO IIpUMeHeHe (PU3NIEeCKOI CVJIBI, CIIeMATbHBIX CPEACTB U opyxus. On-
HAKO OCHOBaHUsA JI/I VX IIPYMEHEHN He B IIOJTHOI Mepe COOTBETCTBYIOT YKa3aH-
HBIM B II. 5 3akoHa oT 21.07.1993 Ne 5473-1 «O6 y4pexeHMsAX 1 OpraHax, uc-
MONHAIOIIMX YTOTTOBHBIE HAKa3aHVA B BIJe IMIIeHNs CBOOOAbI» (jamee — 3aKOH
00 yupexzieHMsx u opranax). Tak, B 4. 1 c¢t. 86 YVK PO (B cpaBHeHnn co ct. 28
3akoHa 00 YUpeX/IeHUAX U OpraHax) JOIOIHUTEIbHO YKa3aHO OCHOBAaHMUE IIPU-
MEHEeHMSI K OCY>K[JeHHBIM (V3UYIeCKON CUJIbI, CHeIMATbHBIX CPeCTB U OPY>KIA
IIepCOHAJIOM VCIPAaBUTENbHBIX YIPEKIEHUI — IIpOsIBIeHNe OyiICTBa OCYXKEH-
HBIM, U, HA000POT, B 3aKOHE 00 YUpeX/EeHNAX U OpraHax VMMEITCA C/IeAyolye
OCHOBAHMA — COCTOsIHYME HEOOXOMOIT 0OOPOHBI U CTy4yan KpaiiHeil HeoOXonu-
MocTi (Kotopbix HeT B YVIK P®). TTonygaeTcs, 4To faske MMEIOLIVIECs YTOMTOBHO-
VICTIOIHUTE/IbHbIE HOPMBI, PeTyIMpyIol/ie pYMeHEeHMe CIelMaNbHbIX CPefiCTB
KaK Mep 06e30macHOCTH, TPeOYIOT KOPPEKTUPOBKM /IS 3aKpelIeHVs efVHOO-
OpasHOro MoAxoya K VX pean3ariyii.

[IpuHYRUTENBHOCTD IPUMEHEHNS Mep MEAMULIMHCKOTO XapakTepa (00 benHs-
fomyx B cT. 18 YVIK PO npunyznuTenpHble Mepbl MEAMIIMHCKOTO XapaKTepa 1 06s-
3aTelbHOE JIeYeHe) B OTHOIICHNM OCY>KJCHHBIX, IMEIOIINX pas/InyHble 3aborte-
BaHNsA, 00YC/IOB/IeHa IeBUAHTHOCTDIO UX NTOBEEHISI, B TOM YICIIe ayToarpeccuein
(wreHoBpenuTenbcTBoM). ITo MeHbIIIelT Mepe, Kak 3To crenyet u3 cT. 97 YK PO u
18 YUK P®, npuHyguTenbHble Mepbl MEIULIVHCKOIO XapaKTepa IPUMEHATCA
I/1A IpefyIpeXXeHNsA WIEHOBPEeOUTEIbCTB KaK IIPaBOHAPYILIAIOLIETO IIOBEAECHN
OCY>X/JieHHbIX. [Ipy 3TOM 4/IeHOBPeAUTENbCTBO HE OTHOCUTCA K YMCITY 3/TIOCTHBIX
HapyIIeHN}I YCTaHOBJICHHOTO IIOPs/iKa OTObIBaHMS HaKa3aHMs, BBUAY 4Yero aj-
MUHJCTpPaLysi MICIIPaBUTE/IbHOTO YUPEXKAEHNS He BCeTia MOXKeT ajleKBaTHBIM 00-
Pa3oM pearnpoBaTh Ha €r0 COBEpIIEHNeE.

ITocKoNbKy OCY>XI€HHBI, HE UMEIOLMIA TAXKETbIX ICUXNYECKUX PACCTPOVICTB,
OOBIYHO OTKA3bIBAETCS OT IIpMeMa VIV, IOHMMasl IOC/IeACTBUA TAKOIO OTKa3a
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1 OPraHM3Ma, IIPYMEHEHEe IPUHYAUTENIbHOTO MMTAHMA HAIIPaB/IeHO Ha IIpefi-
yIpeX/eHNe abHENIIero 4IeHOBPEAUTENIbCTBA M MHBIX MPaBOHAPYIIAIOIMX
JiesTHMI, CBSA3aHHBIX C OTTACHOCTBIO /IS CaMoro cebs (KaK 1 OCYIeCTBICHNE TIPK-
HYIVUTENbHBIX Mep MEAMIIMHCKOTO XapaKTepa B COOTBETCTBMM € 4. 2 cT. 18 YUK
P®). 9o Taxke cOMDKaeT paccMaTpPMBAEMBIil MHCTUTYT C MPUHYAUTEIbHBIMU
MepaMy MeIUIIVTHCKOTO XapaKTepa 1 0013aTe/IbHBIM JIeYeHMEM.

Mexpy TeM B OTIM4ue OT 340POBOrO OCY>KAEHHOTO TMYHOCTh OOIBHOTO U3-
MEHATCS U JJONOMTHACTCA 0COOEHHOCTAMM, KOTOpble BHOCUT B Hee Ta MM MHaA
6o7e3Hb (HapyMep, TMYHOCTY OCY>KIEHHOT0, 60/IbHOTO aKoronu3Mom, u BIY-
MHQUIPOBAHHOTO OCY>KJEHHOTO Cepbe3HO OTINYAITCSA). ITO HAK/IA/IbIBALT JIO-
IIOJTHUTE/IbHBIN OTIEYATOK Ha B3aMMOOTHOIIEHMSA C APYTMMM OCY>XIEHHBIMU U
a/IMMHUCTpALMelt UCIIPABUTENIbHOTO YUPEX/eHNA. B cBA3Y ¢ 3TUM 1osaraem, 410
BUJ, 3a00/IeBaHNA, €TO TeUeHNe I MHbIe 00CTOATEbCTBA JO/DKHBI OTPaXKaThCs Ha
IIPaBOBOM IIOTIOKEHMI TAKUX OCY>KJ€HHbIX; IPMMEHEHVE IPUHYIUTENBHOIO M-
TaHUA TaKXKe JO/DKHO OBbITh HaJyIeXalle 3aKOHOJaTeTbHO 3aKPeIUIeHO.

VI3Ha4abHO OCHOBBI IPABOBOTO MOIOKEHM OCYKIEHHBIX 3a/10)K€HBI B MEX-
IYHapOJHBIX NOKyMeHTaX, a Takke B Koncturynum Poccun. IIpu arom B Kon-
CTUTYLMM COZEpP)KAaTcA KOHKPeTHble OTpaHMYEHNA IIpaB 4eloBeKa (Hampumep,
4. 3 cT. 17); dakTmyecku 4. 3 CT. 55 MO3BOJIAET TI0ObIe IIpaBa U CBOOOJBI Yero-
BeKa U TPaX[aHMHA OTPaHMYMBATH (efiepaTbHbIM 3aKOHOM. TakuM 3aKOHOM B
OTHOWEHNM OCYXleHHbIX BhIcTynaeT YVIK P®. OcHOBBI IPaBOBOTO MMOIOKEHNA
OCYX/ICHHBIX OIpefie/ieHbl B ero Imase 2. [leTanusanys o06sA3aHHOCTeI U IpaB
OCY>K/JI€HHBIX, a TaK)Xe IIOPANOK X peannsalyy YyCTaHABIUMBAETCA B IPYIUX I10-
JIO)KEHUAX YTOIOBHO-MCIIOTHUTEIbHOTO 3aKOHO/IaTE/NbCTBA.

Mexpy TeM no/1araeM, 4To lepeyeHb IpaB, 3aKOHHBIX MHTEPECOB 1 00s3aHHO-
CTell OCY>K/IeHHBIX JIO/DKeH B OONIbIIell CTelIeHN BapbUPOBAThCA B 3aBUCUMOCTHI
OT VIX VHAVBUIYaTIbHBIX 0COOEHHOCTEN], a TAKXKe B LIe7IOM OBITh O0/ee yperynm-
poBaHHBIM. Hanmpumep, Ha/mmume y 0Cy>KIeHHOTO 3a00/IeBaHM JO/DKHO COOTBET-
CTBYIOIIM 00pa3oM OTPa)KaTbCA Ha €ro IMpaBOBOM monoxkeHnn. HecmoTps Ha
TO, 4TO Ha ocHOBe CT. 101 YVIK P® feiicTByIOT pasninyHble HOpMaTUBHbIE IPaBO-
Bbl€ aKTbl, BCE PAaBHO IIPM CTALMOHAPHOI MEAMLMHCKOV IIOMOLIY OCY>K/I€HHBIM
K JIMIIEHNIO CBOOOJBI HEJOCTATOYHO YPeryIMpPOBAaHHBIMM B 3aKOHOJATENbCTBE
BOIIPOCaMM OCTAIOTCA: IIPABOBOE IIOIOXKEHME JIEYAleT0CH, IIPABI/Ia €r0 MOBefe-
HIA, OTBETCTBEHHOCTDb 3a HapyLIeHMsA YC/IOBMII leyenus u ap. bomee Toro, sTor
nepedeHb JO/DKEH TaKXKe YIUThIBATh BUJL 3a00/IeBaHNsA, KOTOPOe BIMsET Ha IIOBe-
fieHye OCY>KIEHHOTO I €r0 B3alMOOTHOIIEHMS C aMUHICTPpaLel YIpexXeHNA
VIV OpTaHa, MCIIONMHAIOIIErO HaKa3aHue.,

K coxanenuto, B TOM 4ucrie 13-3a HEIOCTATKOB 3aKOHOJATe/IbCTBA B YUpexX/ie-
HYAX YTOJIOBHO-VICHOMTHUTEIbHOM CUCTEMbI OCY>KIE€HHOMY (aKTMYEeCK! «HEBbI-
TOZHO» OBITH 3[JOPOBBIM WIN U3JIEYMBATBCA OT 3a00/IeBaHNA, TaK KaK OHO IIPH-
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HOCUT €My «IbroTbl». Ha mpakTuke HepefKo MMEIT MeCTO «VDKAVMBEHYeCcKas»
HO3ULA U JIeMOHCTPAaTUBHO-IIAHTAKHOE MOBefleHNe OCyKieHHOoro. OcyX/eH-
HBIIl TaKMM 00pa3oM BO3JIEJICTBYeT Ha afIMUHICTPALVIO VICIIPABUTEIbHOTO Y-
PEXZIeHVs U Ha IIepUOJ JIedeHsI IIPeBpaliaeTcs U3 «00'beKTa» VICIPaBUTE/IbHOTO
BO3JIEVICTBMA B JIMLIO, IIOAJIeXalllee yXoay u nedeHnio. KpaitHeit popmoit 6e30T-
BETCTBEHHOTO OTHOIIEHVS OCY>KIEHHBIX K COOCTBEHHOMY 3I0POBBIO SBIIACTCA
YJICHOBPEUTENbCTBO, NIpec/Iefyoliee pasayHble ey (YKIOHeHUe OT BBINOJI-
HEHUSA PEeXVMHBIX, TPYHOBbIX, BOCHUTATE/IbHBIX WM MHBIX 0053aHHOCTEI, IIPO-
TUBOZENICTBYE AfMUHUCTPALVIY UCTIPABUTENTBHOTO YUPEX/eHN U T.I1.) ¥ IPOTH-
BOpeyallee 3aKOHOAATE/IbCTBY.

Beupay TOro, 4To NMpuUMeHeHMe K OCY>XIEHHOMY NPUHYAUTETbHOTO NMUTAHUA
BbI3bIBAET JIOIOJTHUTE/IbHbIE PACXO/bl, CBA3aHHbIE C IIPUTOTOB/IEHNEM €MY CIIe-
LMa7IbHOM NMINY, OKa3aHMEM MEOVLIVHCKOJ ITIOMOIIY, BO3MOXKHO TPaHCIOPTU-
POBKOII B JIe4e0HO-IIPOPMIAKTIYECKOe YIpeX/eHNe I IIp., I0/IaraeM, YTO TaKye
pacxoppl crefyeT B 0653aTeIbHOM MOPSIZIKe B3bICKMBATb C OCY>KAEHHOTO, OTKa-
3aBLIErocA OT IpyeMa NUIY. 3aKOHOAATe/IbHAs OCHOBA IJIA 3TOTO YK€ eCTb —
B cooTBeTcTBMN C 4. 2 T. 102 YVIK PO ocy>xmeHHBII HO/DKEH BO3MeLath yiiepo,
MIPUYMHEHHDII MCIIPAaBUTENbHOMY YUPEXIEHNIO, TOIIOTHUTEIbHbIE 3aTPAThI, CBA-
3aHHBIE C IIpeceYeHyeM ero 1mobera, a TaKXxe ¢ ero JedyeHueM Py YMbIIUICHHOM
NIpUYMHEHUN UM Bpefia ero 3j0poBbio. OTKa3 OT mpyeMa MUIY MOXXHO CUYUTATh
OfiHOV U3 GOpM NIPUUYMHEHNS Bpefia CBOEMY 3[J0POBBIO, M 3TO HEOOXO/IIMO 3aKpe-
nmuTh B 4. 2 cT. 102 YUK PO.

3arpavyeHHble PAcXOAbl MOXKHO OyeT B3BICKMBATb C CAMOTO OCYXKIEHHOTO B
nopsake cT. 107 YVIK P®. Oro Gyper ele ofHMM cIOCO60M BO3/Ie/ICTBNS Ha Ta-
KX OCY>XI€HHBIX, UMEIOIVM 3KOHOMIYECKMI XxapakTep. C y4eToOM CKa3aHHOTO
nenecoobpasHo 4. 1 ct. 116 YUK P®, B KoTOpOIT HaH IepedeHb 3/I0CTHBIX Ha-
PYLIEHNIT YCTaHOB/ICHHOTO IOPsAfika OTObIBAHUA HAaKa3aHMII, TOIIOTHUTh OTKa-
30M OT IIpyeMa NIV IPY OTCYTCTBUM YBa)KUTE/IbHBIX IPUYNH Y COBEPILIEHNEM
VHBIX YMBILIEHHBIX JeJICTBUI, IPUYMHAIOLINX BpeJ, CBOeMY 3[0POBBIO.

B nacrosamee Bpems B [IpaBunax BHyTpeHHETO paclopsA/iKa MCIIPaBUTETbHBIX
YYPEXIEHNIT O MPOTUBOMENICTBUN YIEHOBPEAUTENbCTBY OCY>K/I€EHHBIX MMEITCA
TPU TOMOXKEeHM: 1) OCY>KIZEHHBIM 3allpelaeTcs, IOMUMO IIPOYero, IpUYNHATH
YMBIIIEHHBIII BpeJ] CBOEMY 3[J0POBBIO (I1. 17); 2) ecim OCyK/IeHHbIe IIepeBOJIAT-
cs B JIe4eOHO-TIPODIIIAKTIYECKOe YUpeX/jeHue U3 WTPagHOro U30IATOpa, Ho-
MellleH)s KaMEepHOTO TUIIA, €VUHOTO MOMeleH)sA KaMepPHOTrO TUIIA, OAVHOYHBIX
KaMep /MO0 CO CTPOTrOro peXxyuma B TIOPbMax B CBSI3U C CUMYJIAIVeN 00e3HN
WIN COBEpILEHMEM aKTa Y4IeHOBPEAUTEIbCTBA, BpeMsl X HaXOX/[eHIs B jiede0-
HO-IIPO(PMIAKTUIECKOM YIPEKIEHIY B CPOK OTOBIBaHM Mepbl B3bICKAHNA He 3a-
cunTbiBaeTcs (1. 136); 3) mpu nepeBojie OCYXX/IeHHbIX U3 ITPadHOTr0 U30IATOPA,
MOMellleHN A KaAMEepPHOTO TUIIA, eAVHOTO ITOMelljeHN A KaMepHOTO TUIIA, ONVHOYHBIX
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KaMep B leueOHO-IIpOPMIaKTIYeCKOe YIPeX eH e 110 IPUYIMHAM, He CB3aHHBIM
C cuMynAnueil 60/Ie3HN, CPOK MX HAXOXKMAEHMs B 1e4eOHO-IPOPUIaKTUYeCKOM
YIpeX/IeHNM 3aCYUTHIBAETCSA B CPOK OTOBIBAHNA B3bICKAHUIL; TP COBEPLICHUN
OCY>KI€HHBIM aKTa YWICHOBPENUTENIbCTBA OH IIEPEBOUTCA U3 ITPAGHOTO U30/IA-
TOpAa, IIOMeIlleH)s] KAMEPHOTO TUIIA, €AVHOTO IOMelleH) sl KaMepPHOro TUIla, Ofy-
HOYHOII KaMepbl B Ie4eOHO-IPOPIUIAKTIYECKOE YIPEKAEHVE TI0 MEeAVIIITHCKOMY
3axmodenuio (1. 169).

JlaHHBIe TTONIO>KeHMA, 6€3yCTIOBHO, BaXKHBI, TaK KaK He IO3BOJIAIOT OCY>K/IEH-
HBIM TaKMM 00Pa3oM YK/IOHATHCS OT OTOBIBAHMSA COOTBETCTBYIOIIETO B3bICKaHMA.
OpHako B 1. 17 IIpaBu BHYTpeHHEro paclopsfKa UCIPAaBUTENbHBIX yUpeXKe-
HIIT He PaCKpPbIBAIOTCS CIIOCOOBI IPUYMHEHMS YMBIIUIEHHOTO Bpefia CBOEMY 3J10-
poBbio; 1o aHasoruu co cT. 102 YUK P® nenecoobpasHo 3pech ykasarh, 4TO K
HJM OTHOCATCA OTKa3bl OT IpMeMa IUIIY U MHbIe IeVICTBUA.

Crnoco6bI IPOTUBOAENCTBYS OTKA3aM OCY>KIEeHHBIX OT IIpyeMa MUK He Orpa-
HUYMBAIOTCA BBINIEYKAa3aHHbIMU MepaMu. B 4acTHOCTH, ellje B COBETCKOE Bpe-
MA 3.A. AcTeMMpOB, OIVICBIBAst ONBIT COLMAMNCTIYECKUX CTPaH (B 4aCTHOCTI,
[Tonpiiy) roBOpPMII, YTO HPU COBEPIIECHNM) YIEHOBPEIMUTEICTBA OCYXKAEHHOTO
CYZ MOT NIPMHATD pelleH)e — He BK/II0YaTh BpeMs JIeYeHNUsA B CPOK OTOBIBAHNSA
HakasaHuA'. OfHaKO 060CHOBaHHOCTD IIPYMEHEHNs T0J0OHOI Mepbl, BEPOSTHO,
CliefyeT IOTIO/IHUTE/IbHO M3YUYUTh B COBPEMEHHBIX OT€YECTBEHHBIX YCIOBMAX.

C menbro ynydlleHus perynMpoBaHyA NPUHYIUTEIbHOTO NMUTAHNUA LIEI1eCO0-
OpasHO ero pasfe/Tb Ha HECKOIBKO 9TAIIOB.

I1epaviii sman HaYMHACTCA C COCTAB/ICHM OCY)K/JCHHBIM 3asB/IeHNs 00 OTKase
OT NpyeMa NIV VI BbIABIEHNA YTPO3bI €T0 KM3HM U IPOJO/DKAETCA IO IpK-
HATUA PelleHNs O IePeBOfie OCY>KEHHOTO B OOVIHOUHYIO KaMepy [/l UCK/IIoYe-
HYSA OOIIeHMA C JPYTUMY OCYXX/ICHHBIMY, HEOIYCTUMOCTY HMONTy4YeHNs OT HUX
MY U T.01. B X0f1e 3TOro aramna afMMHUCTPaL U/ MICIIPAaBUTEIbHOTO YUPEXIEHNA
M3HaYa/IbHO HeOOXOAVMO YCTAaHOBUTD Ha/IM4Me YKa3aHHBIX OCHOBAHMII /1A TIPU-
MeHeHUA NPUHYAUTENbHOTO MUTAHNUA.

B xXope npuHATHA peleHNs 06 M3OALMM OCYXX/JEHHOTO a[MIHUCTPALIVS MC-
IIPaBUTE/IBHOTO YYPEKAEHNUA O/DKHA BBLACHUTD CrIefyiolee: 1) 0TKas oCyKieH-
HOTO OT IIpyieMa IV BbI3BaH €ro 0OOCHOBaHHBIMM V/IM HEOOOCHOBAaHHBIMU
Xanobamu. B mepBoM ciydae HeOOXOAMMO IPUHATH MCYEPIBIBAIOLINE MepPbl K
YEOBJIETBOPEHMIO 3aKOHHBIX IIPOCHO OCY>KIEHHBIX /IS €70 OCTAB/ICHNS B OTPAJE;
2) mpu BBISIBJIEHUN YTPO3BI )KM3HY OCY>KIAEHHOTO (Jja’ke IpU OTCYTCTBUU COOT-
BETCTBYIOI[ETO 3asABJIEHUA C €T0 CTOPOHBI) C/IefiyeT BBIACHUTD, ABUIACH M 3T
CUTyaIus CIeCTBJMEM ero IieJIeHAllpaBIeHHBIX JeiCTBUI MO0 0coOeHHOCTeIl
opraHusMa (HampuMmep, HaIM4YMeM COMAaTHYeCKUX OOJIe3HeNl VM MCUXMYEeCKUX

* Cm.: Acmemupos 3.A. VicipaBuUTeIbHO-TPYAO0BOE (YrOMOBHO-MCIIONHNUTEIbHOE) IIPABO 3apybex-
HBIX COIMANMMCTIYeCKNX rocymapcTs. Pasann: PBIII, 1979. C. 44.
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paccTpoiicTB). Bo BTopoM cyyae He0OXOAMMO PacCMOTPETh BOIIPOC O IIEPEBOfie
OCY’KIE€HHOTO B MeICAHYACTb UCIIPABUTEIBHOTO YUPEXJeHNS MIN TedeOHO-TIPO-
bunakTUdIecKoe yupexeHue sl MEAUIHCKOTO BO3/e/ICTBIA.

[Ipu 3TOM COTPYAHMKAM MCIPABUTENIBHOTO YUPEX/EHNUS CIefyeT MOgpoOHO
Pa3bACHUTD OCYXX/IEHHOMY OTPUIIATE/NbHbIN XapaKTep BO3JENCTBYUS OTKa3a OT
IpyeMa MUIY Ha OPTaHM3M ¥ BO3HUKAIOI[ye HeraTVBHBIE TOCIeACTBIS. B aToM
Clly4ae OCHOBHBIMM YYaCTHMKAMU 3TOTO dTana (IPUHITHS PEIIeHNs O IepeBo-
Jie OCY>KA€HHOTO B OfIHOYHYIO KaMepy) SIB/ISIIOTCS OCYXK/JeHHbII, Hadya/IbHUK y4-
peX/eHus, MefpabOTHUKY, COTPYSHNUKI BOCIIUTATE/IBHOTO OTAE/A 1 JIp.

Bmopoii sman HadMHaeTCA MOC/Ie IPUHATUN PEIIEHNA O BOIBOPEHUN OCYX-
IeHHOTO B OfMHOYHYIO KaMepy. Ha 3TOM aTarme B OTHOIIEHUN OCY)X/€HHOTO He-
00X0[YIMO IIPOBOAUTD BeCh KOMIIIEKC MEAVIIMHCKIX, BOCIIUTATE/TbHBIX U MHBIX
Mep. IIpy BbIABIEHNMM OOCTOSATENBCTB, MPEMATCTBYIOMINX HAXOX/EHUIO OCYXXK-
JIEHHOTO B OJVIHOYHOI KaMepe, OH TO/DKeH ObITh epeBefieH 00paTHO B OTPSIf, B
MeJICAHYaCThb VMCIIPAaBUTEIBHOTO YIPEXKAEHMs WIN Te4eOHO-IPOoPUIaKTHIecKoe
yUIpeXXfieHre /sl OKa3aHus B OCHOBHOM MENMIIMHCKOTO BO3/eiicTBmsL. VIckode-
HIle COCTAB/IAIOT CIy4Yan, KOTja IPUYMHBI 00'bSIB/IEHNS TOMOTOBKY 000CHOBAHBI,
HO yIOBJIETBOPUTD 3aKOHHbIE TPeOOBaHM TAKMX JINL He3aMeJIUTE/IbHO 110 00b-
eKTVBHBIM [IPUYMHAM HEBO3MOXHO.

B artoT neprozn HeOOXOAMMO TaK)Ke IPOBECTU OMEPATUBHYIO MPOBEPKY C Iie-
/IBI0 YITTyO/IEHHOTO M3Y4eHMsl IIPUYMH OTKa3a OCYXKJEHHOTO OT HpyeMa NI,
cobparh MaTepual Ajisi ero HOCAeAYIOIIero MPUB/eYeHNs K AUCIUIUTMHAPHON OT-
BETCTBEHHOCTH (I10C/Ie OKOHYAHNS TIPUHY/AUTETbHOTO INTAHNS V/IN YCTPAHEHUs
IPUYYH U30/ISILMY OCY>KAEHHOTO), TOCTAB/IATh eMY IMILY TPY pasa B A€Hb, 110-
CTOSIHHO IIPOBEPSITb COCTOSIHNUE €TI0 3[J0POBbS, KA/IbKY/IMPOBATh PACXOJ, CPEfCTB,
3aTpayeHHBIX HA HETO B CBSI3U C OTKA30M OT IIpyeMa VI, 1 T.II.

ITocrte IPUHATYSL peLieHNsI O BOABOPEHNI OCYXK/IEHHOTO B OAMHOYHYIO KaMepy
He3aMeINTEbHO JO/DKEH ObITh M3BelleH IPOKYPOp II0 HA/I30pPy 3a COOMIONEHN-
€M 3aKOHOB B CIIPABUTENbHBIX yUpeXaeHnsX. [Io maHHOMY GaKTy COOTBETCTBY-
O[T COTPYAHMK NMPOKYPATYpPhl TakXKe IPOBOAUT IPOBEPKY, IO pe3yIbTaTaM
KOTOPOJ IpMHUMaeT pellieHue o (He-) 000CHOBaHHOCTM OTKa3a OCY>K[E€HHOIO OT
npueMa .

[To HalIeMy MHEHMUIO, B 3TOT IIEPUOJ OCY>K/IEHHBIIT He TO/DKEH 0CBOOOXKIATHCS
OT BBINIOJTHEHMsI PEXKVMMHBIX U MHBIX 0053aHHOCTEN, 32 MCK/ITIOUEHMEM Ha/TN4ns
MEUIIVHCKYUX IIPOTMBOIIOKA3aHUI. ATMUHICTPALS UCIIPABUTENBHOTO YUPEX-
feHys1 00s13aHa 00eCIIeynTh B IOTHOM 00'beMe COOTTIOfieH e MM BCeX TPeOOBaHMIA
YTOIOBHO-VICIIOJTHUTE/IPHOTO 3aKOHOAATE/IbCTBA, @ B C/Iy4ae MX HEUCIOMTHEHMs
TaKye [eVICTBUSI OCY>KAEHHOTO C/IeflyeT CYMTATh HAPYIIEHUEM C COCTaB/IeHMEM
HEeOOXOMMBIX MAaTePMAIOB [UIsl €r0 MOCIENYIONIEro IPUBIEYeHNS K JUCIVITINA-
HAPHOIT OTBETCTBEHHOCTI.
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OCHOBHBIMM YYaCTHMKAaMI BTOPOTO 3Tama (IpOBefeHNsA OCHOBHBIX IIpPOBe-
POYHBIX JIeVICTBUII) ABJIIOTCS, KPOME OCYXK/IEHHOTO, IPOKYPOP, MeAPaOOTHUKIA,
COTPYAHMKM OyXTanTepun, OTAeIa 6€301MacHOCTH, OIIEPATUBHOTO OTAENA U Jip.

Tpemuti sman COCTOUT B IPUMEHEHMM INPUHYAUTEIBHOIO HUTaHUA. ITO
JIOJDKHO OCYILECTB/IATHCA 10 PelIeHNI0 MeAVIMHCKIX PaOOTHUKOB B ClTyYae Ha-
CTYIUIEHMSI COOTBETCTBYIOLIVX YC/IOBUI (Hamuumsa MeIMIMHCKUX IOKa3aHMil)
[PV HaXOXZIEHNM OCYXK/IEHHOTO, OOBABMBIIETO TONIOfIOBKY, B OAVHOYHOI KaMe-
pe ¢ IMpU3HaHNEM ero JIeICTBUIT HeOOOCHOBaHHBIMI. B 9TOT mepuop ocHOBHast
pO/Ib OTBOAUTCS MERMLMHCKMM PabOTHUKAM, KOTOpbIe JO/DKHBI OTC/IEKUBATH
COCTOsIHUE 3[I0POBbsI OCY>KI€HHOT0, 0COOEHHO B Iep1of ero Kopmienns. Kpome
TOTr'0, HEMAJIOBAKHYIO PO/Ib MOTYT UTPaTh U IHbIE COTPYAHUKY UCIIPAaBUTEIbHOTO
y4YpexX/ieHsI, KOTOpble OYAYT MPeofio/ieBaTh BO3MOXKHOE COIIPOTYUBIICHME OCYXK-
neHHoro. OCHOBHBIMM Y4aCTHMKAMM 3Talla IPUHYAUTEIbHOTO KOPMIEHUA OCYX-
JIEHHOTO SIB/IAIOTCA, KPOMe OCY>K/IEHHOTO, MepabOTHNKY ¥ COTPYHUKMU OTHEA
0€30IacHOCTH.

Yemeepmulil 9man 3aKI0YaETCA B KOMIIJIEKCE Mep, IPUMEHAEMbIX K OCYXKIeH-
HOMY II0C7Ie IPOBeeHNA PUHYAUTEIbHOTO MUTAHNA, YCTPAHEHUA YTPO3bI KN3-
HY Y HACTYIUIEHMSI BO3MOXKHOCTY ero 0OpaTHOTO IepeBojia B OTPSIJ.

ITu MepbI JO/DKHBI MMETh CHCTEMHBIN XapakTep: 1) BocuTaTebHble, CBA3aH-
Hble C TpOBefieHneM NpoduIakTIecKux becenl, Ha/IOKeHIEM Ha OCY)XEHHOTO
Mep B3BICKaHMS; 2) OllepaTVBHbIE, 3aK/II0YAOIecs B IIOCTAHOBKE OCYXK/IEHHO-
rO Ha COOTBETCTBYIOLVI NPOPUIAKTUIECKMII YYeT ¥ IPOBENEHNN B €0 OTHO-
IIeHNM HOIIOMHUTETbHBIX OIePATVBHBIX MEPOLIPUATIIL; 3) peXUMHBIE, COCTOS-
Iye B YCU/IEHUM HaI30PHBIX, OOBICKHBIX U VIHBIX JISICTBUII B OTHOIIECHWM 9TOTO
OCYX/IEHHOT0; 4) (PMHAHCOBbIE, CBSI3aHHbIE C B3bICKAaHIEM Pas3/INYHBIX PACXOJ0B
C OCY>KJIEHHOTO 3a €r0 HelIpaBOMEPHbIE IEICTBNA, CBA3aHHbIE C OTKA30M OT IIPK-
eMa IVIY; 5) MeAMLIMHCKYE, 3aK/TI0YAIONIIecs B YCUICHHOM KOHTPOJIE 3 COCTOSA-
HYEM 3[J0POBbsI JAHHOTO OCY>K/JEHHOT0; 6) IICUXO/IOTMYeCKIe, COCTOSIINE BO B35I-
TUM OCYX/IEHHOTO Ha 0COOBII KOHTPOJIb C TOUKM 3PEHNS €T0 MCUXOTOTMYECKOTO
COCTOSIHMA.

[Tpu peanusanyy Bcex TAIOB IPUHYAUTEIBHOTO MUTAaHNUsA (IPU MPUSHAHNA
IPUYMH TOJIOfOBKM HEOOOCHOBAaHHBIMMU) OCYIIECTB/IEHME 3aKOHHBIX IHTEPECOB
OCY>KI€HHOTO JO/DKHO OBITh YeTKO B3aIMOYBS3aHO afIMUHIVICTpaLyell ICIpaB-
TETIBHOTO YYPEX/IeHMs C €T0 IO0OHBIM ITpaBOHAPYLIAIOIMM IToBefieHeM. [1pu-
MeHeHNe YKa3aHHBIX Mep JO/DKHO IIOB/IeYb IIPUMEHeHNe K OCY>KIeHHBIM Ooree
CTPOTMX Mep B3bICKaHUA U, KaK CIe[CTBYUE, IPELbABIEHUIO JOIIOTHUTEIbHbBIX YC-
JIOBUI K UIX YC/IOBHO-JOCPOYHOMY VIV MIHOMY JJOCPOYHOMY OCBOOOXKJJEHMIO OT
OTObIBaHMS HaKa3aHU.

Takum 06pazoMm, 001eCTBEHHbIE OTHOLIEHVSI B CBSI3Y C IIPUHYANUTENbHBIM IIM-
TaHMEM OCY>KJ€HHBIX K JIMIIEHUIO CBOOOMBI pas/ie/ieHbl Ha YeThIpe JTalla, Kax-
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JIbIIT 3 KOTOPBIX VIMeeT TPAHMLbI M OIpee/IeHHYI0 00/1acTh IPaBOOTHOIIEHMI.
Cy0ObekTaMyl IpYMEHEHMs IPUHYAUTETBHOTO HMUTAHWUS ABJIAITCA MHOTOYNC-
JIEHHbIE JIMIA: COTPYRHUKN OTHeNa 6e30IMacHOCTY M ONePAaTMBHOTO OTAENa, Me-
IAULVHCKYE PAaOOTHUKY YTOJIOBHO-VCIIOTHUTEIBHON CUCTEMBI, IPOKYPOP M T.J.
OO6BeKTOM NIPUHYANTETBHOTO MATAHNS ABJIAETCA CaM OCYX/IEHHBIN, K KOTOPOMY
IPVMMEHSIOTCS COOTBETCTBYIOINE Mephl, CBA3aHHbIE C €r0 OTKa3o0M OT IIpyeMa
VIV Y BOSHMKHOBEHMEM YTPO3bI €T0 XKM3HY, a TaK)Ke Py HaJIMYUY MeUIH-
CKUX IIOKa3aHUI.

[Tonmaraem 1ienecoo6pasHbIM KOHKPETHM3MPOBATh 110 3TAlaM IPaBOBOE II0JIO-
JKeHMe OCY>K/[JeHHBIX. Tak, Ha IIepBOM 9Talle OCYKIeHHBI MIMeeT IIPAaBO COCTABUTh
3asB/IeHMe 00 OTKase OT IpyueMa MUY ¥ MepefaTh ero afiMUHICTPaK UCTIpa-
BUTETBHOTO YUPEX/IeHNs, COTPYSHMKY KOTOPOTO (B II€PBYI0 OYepefb — OTAeNa
0e30macHOCTI) 00s3aHBI €ro 3aperucTpUpoBarh. BIIOCTEACTBUM OCY>K[EHHBII
00s13aH OyieT OTBeYaTh Ha BOIIPOCH! U JaBaTh OOBACHEHUA COOTBETCTBYIOLIVM
COTPYRHMKaM (BpayaM, IICMXOJIOTaM, OIePYIIOTHOMOYEHHBIM U TIp.), BBIIOTHATD
VIHBbIe 3aKOHHbIe TPeOOBAaHMA aMVHNICTPALNU VCIPABUTENBHOTO YUpPEX/IeH
u 1.11. HeManoBaxHoI1 371ech OyzeT Oecesia HadaIbHMKA MICIIPABUTEIBHOTO YUPeX-
JIeHVS1 C OCY>KJI€HHBIM C LIe/IbI0 BBIACHEHUA IPUYNMH HEIPUATHS INUIIN.

B crmydae mpusHaHMA NPUYMH TONTOJNOBKM HEOOOCHOBAHHBIMU a[MUHIICTpPa-
IVl VICHPAaBUTE/IbHOTO YUYPEXJEHUs JO/DKHA Pa3bsACHUTDH OCY>KIEHHOMY CBOU
fla/IbHeliINe JeVICTBUA B CBA3M C BOSMOXKHBIM OTKa30M IIPMHMMATh IuIy (3T0
OyzmeT ABIATHCA ellle OfHUM IIPAaBOM OCYXK/IEHHOTO Ha 9TOM 3Talle), a TAKXKe COo-
OTBETCTBYIOI[Me HeraTVBHbIE NOC/IEICTBUSA: NPYMEHEHNe Mep B3BICKaHWs, I10-
CTQHOBKA Ha OI€PATMBHBI ¥ MEAVLIMHCKIII YUeThl, B3bICKaHUE CPECTB, OTpa-
YEeHHBIX a]MVHMCTPALIMel UCTIPAaBUTEILHOTO YUPEXICHNS B CBA3M C OTKa30M OT
IpyeMa NI U T.I1.

Ha sToM arame ocy>/ieHHBIiT 00513aH IPOWTY MEJVIMHCKOE M IICUXOJIOTIYe-
CKOe OCBMZETENbCTBOBAHME, YTO TpebyeTcss 4eTKo 3akpemuth B 1. 16 IIpaBun
BHYTPEHHETO pacHopsifiKa VICIIPaBUTE/IbHBIX YUpeXXAeHNII (B HacTOsAIIee BpeMs
OCY>XJIeHHbIe 00s3aHbI IPOXOAUTD MEAMLIMHCKIE OCMOTPBI ¥ HE0OXOAMMBIe 06-
C/IelOBaHMS TONBKO C ILIE/IbI0 CBOEBPEMEHHOTO OOHapy>KeHNA MH(EKLMOHHBIX
3a601eBaHMI, BBLAB/IEHIA TeJIECHBIX TOBPEX/EHMIL, a TakKe (PaKkToB yroTpeodire-
HUSL QTIKOTO/IBHBIX, HAPKOTUYECKUX CPEeCTB, IICUXOTPOITHBIX BEIIEeCTB 1 MX aHa-
noros). COOTBeTCTBYIOIas 0053aHHOCTD MOSABUTCS U Y aAMUHICTPALIUY UCTIPA-
BUTETBHOTO YYPeXKAEHIA.

bBe3yc/oBHO, Ha 3TOM ¥ MOCTIEAYIOUIVX 3TANaX OCY>KIECHHBIN MMeeT IPaBo B
cooTrBeTcTBUM CO CT. 15 YVIK P® HanpaBnATh NpeAno>KeHns, 3asBlIeHns, Xoa-
TalICTBA U YKa/I00BI B CY/], OPraHbl IPOKYPATYpbl, BBIIIECTOALIVIE OPTaHbl YTONIOB-
HO-VICTIOJTHUTE/IbHOV CUCTeMBbI U MIHble MHCTAaHIMM (OpraHu3anun), epedycieH-
Hbl€ B IAHHOJ HOpMeE 3aKOHA.
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Ha BTOpOM 3Tamne ocy>XeHHbIi1, B Te4€HME CYTOK M30IMPOBAHHBIN OT IPYIUX
OCYX/IEHHBIX (9TO 005A3aHHOCTb Ha4YaJbHUKA VCIPABUTENIBHOTO YUPEKIEHMS,
peansyeMas IyTeM BBIHECEHNS COOTBETCTBYIOIIETO TIOCTAHOBIICHNA), IIPEUMY-
eCTBEHHO OyfieT 00sA3aH OTBEYaThb HA BOIIPOCHI U JaBaThb OODBACHEHNUS JOJDK-
HOCTHBIM I1LIaM (IIPOKYPOPY, OIIePYIIOTHOMOYEHHOMY U TIp.), BBIIIOTHATD MHbIE
3aKOHHBIE TPeOOBAHNA aJMVHUCTPALINY UCITPABUTEIBHOTO YUPEKAEHN (B YacT-
HOCTH, Bpaueif). AIMMHUCTpaLMA VICIPAaBUTEIbHOTO YUPEXKIEHNA U IPOKYPOp,
B CBOIO OYepefb, JO/DKHA NMPOBECTM COOTBETCTBYIOLIVE IIPOBEPKI C LIE/IbIO BbI-
sAcHeHN: (He-) 0OOCHOBAHHOCTY NPUYMH OOBABIEHMS TONONOBKMY, JOCTAB/IATD
OCY>K/[IEHHOMY IIMTaHMue TP pasa B [eHb, IIOCTOSHHO IIPOBEPATH COCTOSHUE €I0
3[J0pPOBbA, Ka/IbKY/IMPOBATh PACXOMbl HA HETO B CBA3YM C OTKA30M OT IIpyeMa Iu-
TaHus, 1 1p. Kpome Toro, ciefyer pemnTh BOIPOC O MECTE COfIEP>KaHMUA JaHHOTO
OCYX/JIeHHOTO (B KaMepe ITPadHOro M30NATOpa, MOMEIeHNM KaMePHOTro THII,
eIMHOM IIOMeIIeHN) KaMepHOTO TUIIA VI THOM VM3O/IALIMOHHOM HOMEIIeHNN),
/60 ero STaIMpPOBAHUM B APYTroe YUpeXK/ieHNe YTOIOBHO-VICIOMTHUTEIbHO CI-
CTEMBI.

Mexxay TeM OCY>X/IeHHBIII TIO-TIPeKHEMY MOXKeT B JII000il MOMEHT OTKa3aTh-
CA OT TONIOJOBKY, YTO COKPATUT PacXO/bl Ha HETO B CBA3M C OTKAa30M OT IIpuemMa
IUIIY, ¥, BOSMOXXHO, YMEHBIIUT TAXKECTh TOTOBAIIMXCA K IPUMEHEHNIO K HEMY
Mep B3bICKAaHM, MHBIX ONePaTHBHBIX I MpodumakTyecknx Mep. OTHAKO 3TO He
0CBOOOX/JaeT afIMIHNUCTPALNIO UCIIPABUTEIBHOTO YUPEKAEHN OT IIOATOTOBKMI
BCEro KOMIIJIEKCA MaTePUAIOB O NPUBJIEYEHUI OCY>K/IEHHOTO K JUCHUIIIHAPHON
Y IHBIM BUJIaM OTBETCTBEHHOCTH. bes coMHeHNMs, Ha 9TOM 1 ITOCTIEYIOINX 9Ta-
nax aMOy/IaTOpHOe JIe4eHne ¥ HeOTI0XKHASA MeVIVMHCKAsA IIOMOIIb OCY>KIE€HHO-
My OyZeT OKa3bIBaTbCs B IIOMEICHV, B KOTOPOM OH COAepXUTCs (4TO 0bpasyer
elle OffHy 00A3aHHOCTD Y a]MVHICTPALVN YIPEXKJCHNA).

B xope TpeTbero srama y oCy>KIeHHOTO Ha/IM4eCTBYeT TOT XKe KOMIUIEKC 065-
3aHHOCTeI! ¥ IIpaB, YTO ¥ Ha NpeAbIAyLieM Tarne. [JoIoTHNTeNbHbIE 00g3aHHO-
CTY BO3HMKAIOT Y a]MVHICTPAIMI UCIIPAaBUTEIBHOTO YUPEXIeHNUA: COOIOfieHIe
YCIIOBUI pelIeHUsA O NPUHYAUTETbHOM NUTAHUM OCY>XJEHHOTO M IPOLEypbl
NIPUHYAUTENBHOTO IUTAHNUA, PAa3bsACHEHUA OCYXXIEHHOMY IIOC/IECTBII HACTY-
IJICHNUS YTPOXKAIOIUX OPraHM3My M3MEHEHWI! M3-3a TOJIOfIOBKM, obeclieyeHue
COCTOAHMA €ro 340pOBbsA U Np. IIpy cOnpOTUBIEHNN OCYXXJEHHOTO COTPYIHUKNI
UCIIPAaBUTEILHOTO YYPEX/EHNUA NO/DKHBI NPMHUMATh Mephl (PM3MYECKOTO BO3-
IeiicTBUA 1A obecredeHns MpOoLeAyphl IPUHYAUTENTBHOTO IIUTAaHNs; OGHOBpe-
MEHHO Ha OCY>K/IEHHOT'O IOJKHBI TOTOBUTHCSA JOIIOTHUTENbHbBIE MaTEPUAJIbI O €I0
NPUBJIEYEHUN K NVCLIUIUIMHAPHON OTBETCTBEHHOCTU U NPUMEHEHMA VHBIX MEp.
ITepen Ha4a/OM IPUHYAUTEIBHOIO KOPMIEHUA OCYXX/IEHHOMY JIAIOT pas3bsACHe-
HIA O HACTYIUICHUY TIOCTIEfICTBUI, YTPOXKAIOLINX ,eT0 KU3HY ¥ 0 HEOOXOIMMOCTHI
IPVHATUA TN
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[Tocre OKOHYAHMS IPUHYAUTEIBHOTO IUTAHMS (HA YETBEPTOM JTalle) IPaBO-
BOE ITOJIOXKEHVE OCY>KJEHHOTO ¥ aJJMMHUCTPALUY VICIIPAaBUTE/IBHOTO YUpex/ie-
HYISI HIYEM He OT/INYAI0TCA OT «OOBIYHOTO», TaK KaK OH y>Ke BO3BpallleH 00paTHO
B OTPsi/i. AIMUHICTPALA UCIIPABUTENBHOTO YUPEXAeHsI 00s13aHa IPUMEHNUTD K
OCYXXI€HHOMY KOMIIJIEKC Mep (BOCIMTATENbHBIX, OIIEPATVBHBIX, PEXKVIMHBIX, Q-
HAaHCOBBIX, MEAVILIMHCKNX, IICUXOMIOTMYECKNX 1 TIP.) IS IpefyIpeKaeHNs JaH-
HOTO ITPaBOHAPYILIAIOLIETO TOBEAEHNMs KaK 9TOTO JINIIA, TAK U MHBIX OCYXX/ICHHBIX,
a OCYXKJIeHHBIII 0053aH, C OLHOJ CTOPOHBI, BBIIIONHATD VIHbIE 3aKOHHBIE TPebo-
BaHNs aIMUHICTPALMK UCTIPAaBUTENBHOTO YUPEXAEH Vs, U, C [PYTOI, OH BIIpaBe
HaINpaB/IATh NPENIOXKEHN, 3asIB/ICHN, XOaTaliCTBa 1 Xa/I00bl B CYZ U B MHbIE
MHCTaHIY (OpraHM3alIuN).

B T0 Xe BpeMs OpraHbl IPOKYpPaTypPbl U BBILIECTOSIII[E OPTaHbI YTOIOBHO-JC-
[IOTTHUTEIBHOI CUCTEMBI JO/DKHBI TIIATENbHO MPOBEPSITh COOMoeH e TpeboBa-
HIIT HOPMATMBHBIX IPABOBbBIX AKTOB Ha BCEX 3TAIAX IIPYMEHEHVSI IPUHYIUTE Ib-
HOTO NUTAHMsA, IPUHMMAs COOTBETCTBYIOLIVIE MepPhbl pearupoBaHysi, 0COOEHHO
IpY HOCTYIUIEHNY OOOCHOBAHHBIX )Ka/I00 OT OCY>KIEHHOTO, B TOM 4MCIIe NpK
HOATBEPXKAEHNM 0O0CHOBAaHHOCTY MOTMBOB, IMOCTY)XVUBIINX IPUYNHON €ro OT-
Kasa OT IpyeMa NUTaHus. BBy TOro, 4To B peanmsanuy NpUHYAUTEIbHOTO M-
TaHUA YYACTBYIOT Y MHBIE COTPYAHUKY MCIPAaBUTEIbHOTO YUPEX/EHNA, a TAKXKe
JIO/DKHOCTHBIE JINIA, MHPOPMUpPYeMble O TONOJOBKE U OCYIIECTBIISIONIE IPO-
KYPOPCKMII Hafi30p ¥ BEZOMCTBEHHBI/I KOHTPO/Ib HaJ| ECTBUAMMU YKa3aHHBIX
COTPY[HMKOB, 11eJIeCOOOPA3HO PacCMOTPETb OCOOEHHOCTH MX IIPABOBOTO II0OJIO-
SKEHUSL.

Boiziennum 0c06€HHOCTY MTPABOBOTO MOIOXKEH NS HaYaIbHUKA MCIIPABUTENbHO-
rO yupex/ieHNs B JaHHOI obmacTu. Ha mepBoM aTare ero mpaBoBoe IOIOXKeHNMe
XapaKTepyu3yeTcst B OCHOBHOM 00s13aHHOCTAMU. K ero 0653aHHOCTSM OTHOCATCSA
cnepymoomue: 1) B TedeHue CYyTOK obecefoBaTh ¢ OCY>KJEHHBIM C IIe/IbI0 BBLAC-
HEeHVs IPUYMH HEIPUATUS MATAHNS Y COOOLUTD 00 3TOM B BBIIIECTOSIIMI Op-
raH YTOJIOBHO-VCIIONTHUTEIbHO CYCTEMBI ¥ HAaI3MpaIoleMy IIPOKYPOpY; 2) mpu
IPU3HAHUYN TPUIVH HEIPUHSATUS MUK 0OOCHOBAHHBIMY OH He3aMeINTENbHO
IPVMHUMAET MepBl K UX YCTPaHEeHMIO (OTHOBPEMEHHO — K 3all[/Te 3aKOHHBIX ITPaB
OCYXJIEHHOT0), a IIPU OTCYTCTBUU OOOCHOBAHHBIX OOCTOSATEIBCTB JO/DKEH Pasdb-
SICHUTD OCY’>K[IeHHOMY COOTBETCTBYIOII/e HETaTVBHBIE ITOC/IEACTBIS B €T0 OTHO-
meHuy (B3bICKaHVE CPENCTB, M3PACXOJOBAHHBIX Ha HETO B CBSI3M C OTKA30M OT
mpreMa MUTaHNUs, IPYMeHeHNe Mep B3bICKaHUs U T.IL.).

[Ipy OTCYTCTBMU MOTOKUTENIBHBIX PE3Y/IBTATOB OOILIEHNUSA C OCY)KJEHHBIM U
IpY MPU3HAHMUU HPUYVMH TONTOJOBKY HEOOOCHOBAaHHBIMY HaYaJbHUK YUpexyie-
HJIS B TeYeHVe CYTOK M3JlaeT IOCTAaHOBJIEHNE 00 U30/IALVIN OCY>KIEHHOTO B COOT-
BeTCTBYIOLIel KaMepe /ISl MCKITIOYEH VST €T0 OOLIeHNs C APYTYMM OCY>KeHHBIMM
I HelOTYCTUMOCTY IIOTyYeHMsI OT HUX IUTaHMA.
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Ha BTOpOM 1 TpeTbeM 3Tamax HavyaJbHUK YUYPEX[EHUs OCYIIeCTBIAET, Ipe-
Jie BCETO IIPOYeTO, IPOBEPKY M YTBEPXK/eHNe 3aKII04eHNs O (He-) 000CHOBaH-
HOCTM OTKa3a OCY>KI€HHOTO OT IpueMa nuiy. [Ipy mocTyriennn cooTBeTCTBy-
IOLIMX PEKOMEHJALMII 1I0 pe3y/bTaTaM IIPOBEPK) OH IPUHMMAET peIleHMus II0
YIYYIIEeHVIO OpraHM3auyy paboThl YUpeXXAeHNs 110 KOHKPETHBIM HaIlpaBJIeHU-
AM, 0 HeOOXOAMMOCTY NIPUBJIEYEHMSI K OTBETCTBEHHOCTY OCY>K/J€HHBIX ¥ COTPY/-
HMKOB JICIIPaBUTE/IBHOTO YUpeX/eHMs U T.II. IIpy BbIABIEHUN 0OCTOATENBCTB,
HPEISITCTBYIOLMX HAXOXKAEHNIO OCYXKIEHHOTO B OMHOYHOI KaMepe, 10 pellie-
HIIO Haya/IbHYKA YYPEXXIeHVSI OCY)KIEHHOTO ITePeBOsAT 0OpaTHO B OTPSIf, B IPY-
roe yupexxaeHue (HampyuMep, Ipy HAIMYNYU YTPO3BI €r0 JNYHON 0€30IMacHOCTI
B coorBeTcTBMM €O CT. 13 YVIK P®), B cTanmonap mi6o B ne4eOHO-Ipodmiax-
TUYECKOe YUpeXIeHNe U1 OKa3aH)si B OCHOBHOM MEIVIIMHCKOTO BO3MEVICTBYS
(sTanupoBaHMe MPOU3BOAUTCS IPU HAIMYUUY MEIUIVMHCKMX ITOKa3aHMil U B CO-
IIPOBOXK/IEHUY MEUIMHCKOTO pabOTHUKA).

Ha 4eTBepTOM 3Tane HavyalbHUK yYpeXJEHUs NPUHMMAET pelleHyue O Ipu-
MEHEHUY IUCLUIUIHAPHBIX Mep B OTHOLIEHWUM OCY>KJ,eHHOTO B COOTBETCTBUM CO
cT. 115-119 VMK P® B cBA3Y ¢ HeOOOCHOBAaHHBIM OTKa30M OT IIpyeMa MATaHV,
VI IONYILIIEHHBIMY UIM VIHBIMM HapyLIEHUsMY YCTaHOBJIEHHOTO IOPs/iKa OTObIBA-
HIIS1 HaKa3aHUs.

I[Tepeyenp 06s13aHHOCTeT U IIPaB, B YACTHOCTH, IICMXOJIOTA B aHA/IM3UPYEMOIt
cdepe Moxxer 6bITH crnegytomyM. Ha repBoM arame ero 0053aHHOCTBIO SBJIAET-
Csl OCBUJETENbCTBOBAHME OCY>K/JJEHHOTO C IIe/IbI0 OLIEHKM €Tr0 IICUXUYEeCKOTo CO-
CTOSIHMA, [I0 UTOTaM KOTOPOTO OH pelllaeT BONIPOC O PEKOMEHMAIINN M3OMALNN
OCYXXIE€HHOTO /I HOC/IeAYIOUIero NMPYHYAUTEIbHOTO IMTAHNSA, NPUITIALIeHs
ICUXUATPA, IePeBOfia OCY>KJEHHOTO B CTALMOHAP WINU B JledeOHO-IPOUIaKTI-
JecKoe ydpexxfieHne u T.1. Kpome Toro, mcuxonor fomkeH MOAPOOHO pacKpbITh
OCY)X/IEeHHOMY OTpHUILjaTe/IbHbIE IIOCIECTBIUS /IS €T0 IICUXNIECKOTO COCTOSIHMS C
LIeJIbIO CK/IOHEHM A K OTKA3y OT TaKMX JEeICTBUIL.

Ha BTOpOM 1 TpeTbeM 3Tamax 00s3aHHOCTb IICMXO/IOTa COCTOUT B €XKEIHEB-
HBIX OecelaX ¢ OCY)KJeHHBIM C IIe/TbI0 OL[EHKM er0 ICUXNIECKOTO COCTOSHUSA IS
bopMynupoBaHus peKOMEHAAIVI O IPUMEHEHNM COOTBETCTBYIOIIMX CPefCTB
BO3JIEVICTBMs ¥ IPUITIALIEHNIO Icuxuarpa (0COOEHHO [0 IpOLefyp HPUHYAU-
TEIbHOTO KOPMJIEHNS U Cpasy mocie Hero). Ha yeTBepTOM 9Tare ICHX0IOr KO-
KEeH MPONO/DKUTD PpaboTy C OCYX/IeHHBIM C L[e/IbI0 IIOCTOSIHHOTO YTOYHEHMs He
TOJIBKO €r0 MCUXOIOTMYECKOTO COCTOSIHNUS, HO M MOTUBOB, Ha/IbHENIINX 3aMbIC-
JIOB, OTHOILIEHNII C IPYTVMMU JIUIIaMIY, B TOM YNCTIe I He3aMeINTe/IbHOTO VH-
dbopMupoBaHMs U IIpUB/IEYeHNs K paboTe ¢ HMM ICUXMATpa U APYTUX Bpadeit, a
TaK>Ke MHBIX COTPY/JHUKOB UCTIPABUTEBHOTO YUPEXK/ICHNUA.

B cBeTe 13/10)XEHHOTO OYeBNHA HEOOXOAVMOCTb HOBOJ, PAaCUIMPEHHOIN pe-
makuun 4. 4 ct. 101 YUK PO s getannsmpoBaHHOTO 3aKOHOJATEIbHOTO 3a-
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KpeIlIeHVs BBIIIeyKa3aHHBIX IIPaB 1M 00A3aHHOCTEIl OCYXK/IEHHBIX U CYyOBEKTOB
IpUMeHEHN IPUHYAUTEIbHOTO nTaHnA. TakuM 06pa3oM, pe3y/IbTaThl aHAIN3a
IIPaBOBOTO IOJIOKEHNUA OCY>KAEHHBIX K JIMIIEHVIO CBOOOABI IIPU MX HPUHYAU-
TEJIbHOM IIUTAHUM B KOHTEKCTE IOCTVDKEHUA 1ieTIell YTO/TOBHO-MCIIOTHUTEIbHOTO
3aKOHOZIATE/IbCTBA CBUJIETE/ILCTBYIOT O HEOOXOMMOCTY KOPPEKTUPOBKI JAHHO-
IO 3aKOHOJJaTeNbCTBA.
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Abstract

Forced feeding of convicts sentenced to imprisonment is one of the forms of interaction
between administration of correctional institution and the prisoner. Social relations that
develop in connection with the forced feeding of convicts sentenced to imprisonment
are theoretically poorly studied and have numerous shortcomings, primarily stemming
from their legislative regulation (essence of incarcerated convicts’ forced feeding wasn’t
not clearly determined; form of the refuse of Incarcerated convicts from food also wasn’t
established; appropriate legislative regulation of legal status of convicts, appropriate
officials of the correctional institution and etc. is absent). In fact, only part 4 of article
101 of the Penal Code of Russian Federation is the legislative basis for forced feeding of
sentenced convicts, in which the grounds for the use of forced feeding include the refusal
of the convict to eat and the threat to his life, and the conditions of his appointment — the
presence of medical evidence. In connection with the presence of deficiencies in their
regulation of Penal Code of Russia and other normative acts, prison administration is not
always able to respond adequately to such actions of convicts. In connection with the
defects of their regulation in the Penal Code of Russia and other normative legal acts, the
prison administration is not always able to respond adequately to such infringing actions
of convicts. Comprehensive series of practical and legal measures (in the context of
achievement of correction and prevention of commission of new crimes as the purposes of
the penal legislation) aimed on the improvement of incarcerated convicts’ forced feeding
were formulated: a list of subjects that implement it; simultaneously improvement of the
legal status regulation of prisoners and the subjects of its application was proposed; it is
recommended to divide it on four stages each of which will have its own boundary and
specific area of legal relations; was proposed to improve the recovery of costs associated
with refusal of food from the convicts.
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AHHOTauma

B HacTosLLEeN cTaTbe aHANM3NPYIOTCS MEXAYHAPOAHO-NPABOBbLIE aCNEKTbl NPo6iemMbl Npo-
[OBONbCTBEHHOW H6e3onacHocTn. OnNpenensitoTcs OCHOBHbIE 3Tanbl GOPMMPOBaHUSE CUCTe-
Mbl MEXAYyHapOOHbIX opraHmM3aumii, obecnednsalomnx rmobanbHy0 NPOAOBOSIbCTBEHHYIO
©6e30nacHOCTb, U 0COOEHHOCTN COBPEMEHHOIO COCTOSIHUSA 3TON cucTemMbl. OTMeYeHa posb
®AO B HOpPMMPOBAHUM CUCTEMbBI MEXAYHAPOAHOM NPOA0BOILCTBEHHOM 6€30MacHOCTM Kak
OCHOBbI MPaBONPUMEHUTENLHOM NPaKTUKX B faHHoM obnactu. PackpbiBaeTcs npobnema co-
OTHOLUEHUS MEXYHapOAHO-NPaBOBbLIX HOPM B 06N1acT! NPOAOBOILCTBEHHOM 6e30nacHo-
CTW, BKJIKOHAIOLLEN NepeyeHb OCHOBHbIX MEXAYHAPOAHbIX CTAaHOAPTOB, PEMTAMEHTUPYIOLLNX
KayecTBO M 6€30NMacHOCTb MPOAYKLMN Ha NPeanpusaTuMax NULLEBONM, nepepabarbiBaloLLen
NPOMBILLNEHHOCTN, TOProBAN U OBLLECTBEHHOrO NMUTAHMS U HALMOHAILHOM NpaBonpuMe-
HUTeNbHOM NpakTnukn. MopmMynrpyeTcs BbIBOA, O Hann4mMm obpaTHO CBA3M MeXay Haumo-
HaNbHbIM U MEXAYyHAapPOAHbIM 3aKOHOOATENbCTBOM: HALMOHAJbHBIE PErnamMeHTbl U CTaH-
[apTbl PELENUPYIOTCS MHBIMU YHaCTHUKaMM MeXAyHapoOHbIX OpraHn3aumii n npuobpeTaroT
MeXAyHapoaHO-NPaBOBOE 3Ha4YeHne. PaccmMaTpuBaloTCs OCHOBHbIE NMPOBGIEMbI, CBA3aHHbIE
C ydactmem Poccumn B perynnmpoBaHum npobnembl riobanbHON NpoaoBOSIbCTBEHHON 6e3-
onacHocTtn. Ha ocHoBe dakTnyeckoro marepuana GopmMynmpyeTcs BbIBOL, 4TO Poccus kak
yneH MCO n GAO npuHMMaEeT akTMBHOE y4yacTue B pa3paboTke CTaHOapToOB M 3akoHOoOA-
TenbCTB B 06/1aCTM Ka4yecTsa 1 6€30MacHOCTY NULLEBOM NPOAYKLMM C LIENbIO FapMOHU3aLmUn
NnocnegHnX ¢ MeXayHapoaHbIMU 1 eBPONENCKUMM TPEOOBAHMSAMM, YTO BEAET K CYLLLECTBEH-
HbIM N3MEHEeHUsIM B CTaHAapTM3auum N1LLEBbIX MPOAYKTOB. YTBEPXAAETCS, 4TO NpuUcoeam-
HeHne Poccumn k BTO cnocobcTBOBano ontMMu3aumm nopsaka BHYTPUrocynapCTBEHHOMO
perynnmpoBaHnst CaHUTapHbIX U GUTOCAHUTAPHbLIX HOPM: UX NPUBEAEHNE B COOTBETCTBUE C
TpeboBaHnsamun BTO paccMatpmBaeTcs aBTOpaMu Kak OTpaxeHue obLein TeHAeHLMN K pe-
Lenuun HoOpM MeXxyHapoAHOro npaea B AaHHon chepe. ObpallaeTcs BHUMaHWEe Ha npo-
6enbl B chepe MexayHapoOHOW NpoaoBOJIbCTBEHHOW 6@30MacHOCTM: OTCYTCTBUE eauHON
METOA0J1I0MMKN OLLEHKWN puUcka, oTbopa 1 nccnefoBaHus npod NoakapaHTUHHOM NPOoAyKLUnN,
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B KayecTBe 1 6e30MacHOCTU MULLEBOM Npoaykumn B cdepe 0OLLECTBEHHOrO NMUTaHUS, B
06LMX NpaBUIax KOHTPOJIbHO-HAA30PHOW AeaTenbHocTU. CoxpaHeHne npobnemMsl Npoao-
BOJIbCTBEHHOI 6e30nacHoCTK B rnobanbHOM Macwtabe o0ycnoBnMBaeT HEOOBXOAMMOCTb
paspaboTkn MeXAyHapOLHO-MPaBOBbLIX HOPM, CMOCOOCTBYIOLLMX (OPMUPOBAHMIO NpaBa
NPOAOBOJIbCTBEHHON GE30MacHOCTM Kak OTAENbHOIrO MOAMHCTUTYTa MEXAYHapOa4HOro ry-
MaHUTapHOro npaea.

KniouyeBsie cnoea

npoaoBOJIbCTBEHHAA 6€30MacHOCTb, MPABONPUMEHUTENbHAA NPakTMKa, BcemupHasa Topro-
Basi opraHusaumsa (BTO), npoaoBONbLCTBEHHAS N CENbCKOXO3ANCTBEHHAsA opraHusaumns OOH
(PAO), NpoayKTbl NUTAHUS, NMULLLEBbLIE CTAaHAAPTHI.
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6e30MacHOCTb: MeXAyHapoaHO-NPaBOBbIE acNekTbl U POCCUINCKasi MPaBonpuMeHuTeNbHas
npakTtuka // Mpaeo. )XypHan Beiceit wkonbl akoHoMukun. 2018. N2 4. C. 235-253.

JEL: K 33; YOK: 341 DOI: 10.17323/2072-8166.2018.4.235.254

JocTyn K HODKHOMY KONMMYECTBY 0€30IIacCHBIX IPOYKTOB NUTAHNS SBJIACT-
Csl BOXKHeNINM (paKTOpOM I HOAKEP>KaHVS KU3HU U YKPEIUIEHVS 3[JOPOBbsL.
ObecnevyeHne yCTOMYMBOCTU 3TOTO aKTOpa, TAKUM 00pa3oM, ABJIAETCS OFHON
13 CaMbIX TPYJHBIX HACYIHbIX 3aJja4, CTOAIIMX Iepel [UBIIN3aLMeN U IIpUBIIe-
KaWIINX BHYMAaHE MEeX]YHaPOSHBIX OpraHM3alNIi.

B 1992 r. B Pume cocTosmace MexpyHaponHas KoHpepeHLus, e o0cyx/a-
JIUCDh Iy TY peleH st TPOo6/IeMbl TOTTHOLIEHHOTO MU TaHMs Ye/loBedecTBa. VHnIma-
TOpaMy KOHepeHIVM ObIIN iIBe Me>XXIYHapORHbIe opranusannu — IIpogoBonb-
CTBEeHHasi U cenbckoxossyicTBeHHass opranusanus OOH (PAO) u Bcemupnas
opranmsanus 3apaBooxpanenus (BO3). Ha mienapHoM 3acemaHum KoHQpepeH-
1y 66U 0OHAPOIOBAHbI IAPAIOKCAIbHbIE JAHHBIE: B MUpe, Ifie IPOU3BOMUT-
CA JOCTAaTOYHO NMNUTAHMUA /A KaXKAOTO XKUTENA IJIaHEThI, IOCTOSHHO TONOJAI0T
okoro 800 myH. yenoBek'. IlocencTBus BIIO/THE O4eBUIHBI — OOIE3HM, 3ajepyKKa
YMCTBEHHOTO pasBUTHA Y JIeTell, paHHAA CMePThb. B pe3ynbrare HexBaTKa IpoO-
AYKTOB IUTAHUA B OTAEIbHBIX TOCYAAPCTBAX NPEACTaB/AET COOO0I OYeBUIHYIO
yIpo3y HaLMOHA/JIBbHOrO Macmraba: obecredeHye IIPOM3BOACTBA MIHVMMAIbHO
TpebyeMOro Komm4yecTBa IPOJOBONBCTBUS SABACTCA TapaHTVell (U3NIeCKOro
BBDKMBAHNA 3THOCA.

OrMmeTuM, 4TO 1 4eTBEPTh BeKa CITYCTs PUCKM HE TONbKO He YCTPaHEHbI, HO U
npofo/mKaT HapacTaTb. K 2020 I. 4MC/IEHHOCTb 4€/I0BEYeCTBA YBEIMIUTCA Ha
30-32% mno cpaBHeHuro ¢ 1990-mu rogamu. g JOCTYIHOCTU NPOAYKTOB IIN-

! TIpopoBonbcTBeHHas: 6e30macHOCTh Gecriokout Beex // Kommepcant. 1992. 10 fekabpsi.
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TaHVS U peaju3aluyl MPOJOBOTbCTBEHHBIX 3alIPOCOB IOCTOSHHO YBEIMYMBAIO-
I[ETOCs1 HaceleHysI 3eMHOT0 Iapa HeoOXOAMMO MHTeHCH(DUIMPOBATh arpapHoe
IIPOM3BOJICTBO, TIOBBICUTD 3(PPEKTMBHOCTD pacIipesie/ieHst IPOJYKTOB IIMTAHNA,
OCBOMTDb IPUHIVINAIbHO HOBbIe TEXHOTOTUM M JIOTUCTHNYeCKye cxeMbl. OTMme-
TUM, YTO 3TO, B CBOIO OYepefib, He TOIbKO OTKPOET [JOMOTHUTEeIbHbIE BO3MOXKHO-
CTH, HO ¥ CYIIeCTBEHHO YBE/IMYUT PUCKM B chepe IIpofoBOILCTBEHHOI 6e301ac-
HocTy. [lo HameMy MHEHMIO, CETOTHSIIHYE TeXHONTOTMYEeCKIe MEeTO/bI CaMy IO
cebe ABJIAIOTCA MOTEHIMA/IbHBIM MICTOYHMKOM YTPO3 He TO/IBKO /I KauecTBa I-
TaHMUsA, HO U JU/IS1 97IeMEeHTapHOI1 ero 6e3omacHoctu. He crenyer 3a6bIBaTh Takxe,
YTO HeraTMBHOE BO3JEIICTBYIE Ha 0€30IIaCHOCTD OyZleT B IIepPCIIeKTYBE OKa3bIBaTh
VI IepPMaHEHTHOE M3MEHEeHMe K/IMMara: ITOCTOsSHHbIe KOo/MeOaHMsA TeMIlepaTyphl
IIPUBERYT K YBEeIMIEHNIO PUCKOB Ha BCeX 9TaIax obecredeHs POSOBOIbCTBEH-
HOJI 06€30IacHOCTM, Ha4MHAasA C IIPOV3BOACTBA INIEBON IPOAYKLIMU U 3aKaH4M-
Basi ee COBITOM U TPAaHCIOPTUPOBKOIL?.

[Tpusenem odbunmanpubie ganusie BO3. 1o cocrossumio Ha 2017 1., Hebe3omac-
Hble IIPOYKTHI NUTAHNUs, COfepKalye 00/le3HeTBOPHbIE 6aKTepuy U KaHIepo-
reHHbIe BeIeCTBa, ABJIIIOTC MpUYNHOI 6oree yeM 200 3ab0meBaHmMii, OT OHKO-
JIOTVIM IO iUiapel, pa3BMUBAIOIUXCS B pe3y/IbTaTe YIOTpeOIeHNs 3arps3HeHHbIX
IMIIEBBIX IPOAYKTOB, OT KOTOPBIX €XerofgHo 3abonesaet 6omee 0,5 MyIpp. derno-
BeK, a 230 ThIC. M3 HUX YXOJAT U3 KU3HN'. Bo/Ie3Hy NuIeBoro mponcxoXieHns
Hauboree omacHsl AeTsM: Oonmee 30% jeTanbHBIX MCXOOB MPUXOAUTCS HA JINII,
Yejl BO3PacT He MPeBbIIIAeT IISTH JIeT.

CkasaHHOe CBUJIETE/IbCTBYET O IIPOljecce MOCTEIEeHHOTO CpaIMBaHMs IPO-
61eM KauecTBa MMUIIEBBIX IIPOAYKTOB U oOecredeHy s IPOJOBOIbCTBEHHON 6e3-
OIACHOCTH.

Jlpyroit BIO/HE O4YeBUJHON TeHMEHLMEI ABIAETCA YCUIeHMe IIobanusarm
mpo6/ieMbl MIPOIOBONBCTBEHHON Oe3omacHocTi. KoHewHO 6€30macHOCTh Mpo-
ILYKTOB IIMTAHNUA COMEVICTBYET Pa3BUTHIO HAI[VIOHA/IBHO SKOHOMMKY OTHETbHO
B3ATBIX TOCY/JAPCTB, X TOPrOBOI U TYPUCTUYECKOI MH(PPACTPYKTYPBI, AB/IACTCA
OfHMM 13 (GAaKTOPOB YCTOMYMBOrO pasBuTyA. Ho B TO >ke BpeMs criefyeT KOHCTa-
TYPOBATb, YTO B COBPEMEHHBIX YCTIOBUAX pacTeT CIIPOC Ha Bce Oojee MIMPOKMIA
CIIEKTP MPOAYKTOB InTaHuA. [IpooBONbCTBEHHAS IIETI0YKa, paHee BKII0YaBIIIasa
B cebst TPV OCHOBHBIX 3BeHa (IIPOM3BOACTBO — IIOCTaBKa — MOTpebieHme), mpe-
TepIieBaeT CyLIIHOCTHbIE VISMEHEeHIsI, 3aK/II0Yaolyecs Kak B OO/blIeil BHYTPeH-

% Bnacos B.A. TIponoBonbcTBeHHas 6e3omacHOCTb Poccuiickoit ®efeparyy Kak BakHeiilee cTpa-
TerndyecKoe HalpasieHne obecIiedeHNs1 HalMOHaIbHOI 6e3onacHocTy // HanmoHanpHas 6€301acHOCTb.
2010. Ne 11-12. C. 96-101.

* BcemupHas opraHusauus 3fpaBooxpaHeHus. VHdopmauyoHHslit 6onnerens. OkTsa6ps 2017 1.
[OnexrponHsll pecypc]: https://apps.who.int/mediacentre/factsheets/fs399/ru/index.html (maTa o6pa-
wenus: 5.12.2017)
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Hell CETMEHTAI KK/JOTO 3 3BeHbeB?, TAK 11 B TOM, YTO B YC/IOBUSIX I7100a/IM3ALN
eI TIOCTaBOK IPOAYKTOB IMTAHMA NMPHOOPETAIOT MEXIYHAPOSHBI XapakTep.
[ToToky IPOAYKIMM ITepeMeIaloTCs ¢ GOJIBIION CKOPOCTDIO 1 Ha OOJIbIIINE paccTo-
AHUS, B pe3y/IbTaTe Yero perroHaabHble IPO0BO/IbCTBEHHbBIE KPU3UCHI, SITUEMUN
MECTHOT'O YPOBHS MOTYT OBICTPO paspacTaTbCs KO MEXIYHAPONHBIX Ype3BbIYali-
HBIX cuTyanuit. B 2010-e roppl Ha Ka>KIOM MaTepyKe ObUIN OTMe4YeHbI 3a00/1eBaHNA
MJIEBOTO IPONCXOKAEHYIS, MaCIITaObI KOTOPBIX B YCIIOBMAX IT00a/IN3MPOBAaHHOM
TOPTOB/IN IPUOOPETN TPAaHCHALMOHAIbHBIN XapaKTep.

Takum 06pa3oM, Ha CETONHSAIIHUI IeHb COBMECTHasl [esATeTbHOCTh HalMo-
HaJIbHBIX IIPABUTE/IbCTB, IPOM3BOAUTEIEN Y HOTPeOuTeNell IPOAYKTOB MUTAHNSA
SABJIAETCA ITIABHBIM YCIOBMEM peanu3anyyt BCeoObeMIIIONIell CUCTeMBI IIPOJo-
BOJIbCTBEHHO OesomacHoctu. IIpu aTOoM m1s co3pmanus rmobanbHO Ge3omac-
HOCTM TNMIEBBIX IPOAYKTOB HEOOXOAMMO pEIINTb JBe CYIIHOCTHbIE 3ajauu:
1) pa3paboTaTh yCTONYMBYIO MOJENb JIe/ICTBEHHOTO MEXYHApPOLHOIO Hal30pa
Y KOOPAVIHALIMY MeXXPErMOHATbHOIO COTPYHIYECTBA B 9TON obmactu’; 2) mpu-
BECT) HAI[MOHA/IbHbIE Y3aKOHEHUA B HAHHOI 0OIAacTV B COOTBETCTBUE C paspa-
OOTaHHBIMM MEX/[YHApPOLHBIMYU TpeOOBaHMAMM ¥ CTaHZapTaMu. OCTaHOBUMCS
nofipobOHee Ha XapaKTePUCTUKE ITHX 3afiad.

B Iexmapauunu BcemupHOro cammurta IpOJOBOIBCTBEHHOI 0€30IMacHOCTH
(2009) maercsa crmenylomiee ompepneneHue: «IIpogoBonbcTBeHHasA 6€30IIaCHOCTD
CYILIeCTBYeT, KOIla BCe JIIOAM BCerfia MMEIT (PU3NYECKMIl, COLMATbHBIN U KO-
HOMIYECKUI JOCTYII K TOCTAaTOYHOMY KOMMYEeCTBY 06€30I1aCHOTO ¥ IUTATENbHO-
TO IIPOJOBONIBCTBYA J/IsI YOBIETBOPEHVS CBOUX AVMETUYECKNX ITOTPeOHOCTe I
MNILEBBIX IPEAIIOYTEHNI /I BeSeHNA aKTUBHOI U 3[J0POBOI XXIU3HIU». B 1jemom
CITOXKUBILAACA K HACTOAIIEMY MOMEHTY CUCTEMA MEXIYHAPOMHBIX OpTaHU3aLINIA,
HOpPMATVBHbIE OCHOBAHUs UX JIeATEIbBHOCTH, pa3paboTaHHbIE MU PerTaMeHThI
MO3BOJIAIOT KOHCOMMAMPOBATb MEPONpPUATUA BCEX 3alHTEPECOBAHHBIX TOCY-
[apCcTB B 00/1aCTU NPOJOBOIBCTBEHHON 0€30MaCHOCTH, IMOBBIIIEHNs KauecTBa
NNILEBOV MPONYKUNM, NPEeSOTBpaIeHNA CBA3AHHBIX C HAPYIIEHMAMM IIPOJLO-
BOJIbCTBEHHOIT 6€30IacCHOCTH 3a00eBaHmit’,

Yupexxenne MeXX/[yHapOIHbIX ¥ PETMOHAIbHBIX CTPYKTYP, COCTaBIEHIE MU
COOTBETCTBYIIINX HOPMATUBHBIX JOKYMEHTOB, CTAHLAPTOB I PEIIAMEHTOB IIPO-
VICXOJMT C LIe/IbI0 peain3alyyi HayuHO 000CHOBAHHOI CUCTEMBI CepTU(UIIMPO-

* B pmoxnasie YIpaB/ieHMsA KOHTPOJIA arpoIpOMBIIIIEHHOTro KoMmilekca u xumyun PAC Poccum Ha
3aceganuy Paboueit rpymmsl BPVIKC 1o r106a1bHBIM IPOJOBO/IBCTBEHHDBIM [JeIOYKaM OTMEYaIoCh, YTO
HEeOTheM/IEMbIMI KOMIIOHEHTaMM IIPOU3BOJICTBA CTAHOBATCA OMOTEXHONIOTMYECKIe UCCTIeOBaHNA, Ce-
JIeKI[IOHHas1 paboTa, pa3paboTKa TexHomornit 6uosamuts! // KoHkypens u mpaso. 2017. 21 ceHT6ps1.

> Moucees E.I! IIpaBoBble BOIIPOCHI COTPYAHMYECTBA TOCYAAPCTB MO 06eCIeYeHNIO MPOLOBOIb-
CTBEHHOII 6e3omacHocTy // ArpapHoe 1 3eMenbHOe Impaso. 2008. Ne 10. C. 76-82.

¢ Ilosnaxosckuii B.M. be30macHOCTb IPOJOBO/ILCTBEHHBIX TOBAPOB: (C OCHOBaMM HY TPHUILIMO/IOTHM).
M., 2012. C. 44.
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BaHIIA IPOJIOBO/IbCTBEHHBIX TOBAPOB. B paMKax NOCTIDKeH S JTaHHOI Lie/u Heoo-
XO[VIMO peann30BaTh clefyomlee: 1) KOHCOMMANPOBATh HOPMBI HAIIVIOHAJIBHOTO
3aKOHOJIaTeNbCTBA B cdepe obecriedeH s IPOLOBONIbCTBEHHO 0€30IacHOCTI U
TpeOOBaHMA MEKAYHAPOJHbBIX CTAaHAAPTOB; 2) 00eCreYnTh B3aMHOE IPU3HAHNe
aKTOB HallJIOHAJIBHOTO IIPaBa, KaCAIOMIMXCs NUILEBBIX IIPOAYKTOB 1 UX Oe3orac-
HOCTH, TOCYAApCTBaMM—CyObEKTaMM MeX/[YHApOJZHOTO IIpaBa; 3) obOecredyuTb
B3aJIMHOE IIpM3HAHME aKTOB 9KCIepTu3 GesomacHocTH; 4) chopMupoBaTh emu-
HYIO CHICTeMY MeX/YHAPOIHbIX 1 PeTMOHAIbHBIX IIPABWII [IeATeIbHOCTY LIEHTPOB
cepTuduUKaLuy; 5) CO3AaTh YCIOBUS MaTepPUaaIbHOTO0, MHGOPMAIIIOHHOTO Y KOM-
MepYecKOTO COTPYFHMYECTBA, MEXaHU3MbI paspelIeHNsI BO3MOXKHbBIX KOH(IVKT-
HBIX CUTYAIV/i, BOSHMKAOIUX B IIpoOLiecce IPOM3BOACTBA CepTU(UKAIVIOHHBIX
VICIIBITAHUIL.

B HacToAImMII MOMEHT OCHOBHBIMY 3BEHbsIMI I7T00A/IbHO CHUCTeMBI obecIie-
YeHVIS IPOJOBOIbCTBEHHON 6€30I1aCHOCTY SABJIAIOTCA:

Bcemmpnas opranmsanus sppaBooxpanenusa (BO3; World Health Organiza-
tion), ocHoBaHHasA B 1945 1. BO3 — BHyTpeHHee CTPYKTypHOe IOfipa3/ie/ieHue
OOH, otBeyarlee 3a paspelieHye II00ANTbHBIX IPOOIEM OXpaHBI 3[[OPOBbS I
KOOP/IMHALMIO /IeATeTbHOCTU MEX/[YHaPOJHbIX U PETMOHATbHBIX CTPYKTYP 37pa-
BOOXPaHEeHIS;

MexpyHaponuas opranmsanus crangaprusanyu (MICO; International Orga-
nization for Standartization — ISO), pynkumonupyer ¢ 1946 r. Yupegurensaivmm
ee SIB/ISUINCH 25 perroHaNbHBIX 1 HAI[MOHAIbHBIX OPTaHM3aLNiL, 00beHUBIINX
ycuwmus B cepe CO3TaHMs CUCTEMBl MEXYHAPOIHBIX I'YMaHUTApHBIX CTaHJap-
TOB, B TOM 4ICJIe B 06/1acTyt 6€30IacHOCTY IIPOJIOBOIBCTBILS;

Opranmsanma O6benuHeHHBIX Hammit Mo NMTAaHUIO U CETBCKOMY XO3ii-
ctBy — ®AO (Food and Agriculture Organization of United Nations). [Jannoe
cTpyKTypHOe nogpaszenenne OOH obecrneunBaeT MeXXIyHapOJHOE B3aNMOeil-
CTBME B arpapHOil ¥ IPOJOBONLCTBEHHON cdepax, CIocoOCTBYeT paspaboTke
Mep, HalleJIeHHBIX Ha IOBbINIeHNe 3P GeKTUBHOCTY arpapHOro IIPOM3BOACTBA, HA
y/IydllleHrie KauecTBa MPOJLOBOIBCTBIUS C TOMOIIBIO pa3pabOTKI CUCTEMBI MEXK-
IYHapOJHBIX CTAHJAPTOB.

Cnenyer oT™MeTnTb Bemyuyio ponb @PAO B GOpMMPOBAHNM CHCTEMBI MEXKAY-
HapOJHOI NPOIOBOJIBCTBEHHON 0€30IIaCHOCTI: Pe3y/IbTaTbl ee HOPMOTBOpYe-
CTBA Ha CETOJHAIIHMNI IeHb SBJIAIOTCS OCHOBOJ IIPABONPUMEHUTE/ILHON TPAKTH-
KN B JaHHOI obmacTu. K ux 4uciy B epByio ouepenb, HEOOXOAVMO MPUYUCTUTD
PuMckyo gekmapanyio o BCeMUPHOIL IIPOJOBOIbCTBEHHOI 6e3omacHocTy (1996),
PoTTepaMcKyio KOHBEHIIMIO O HpOLEAype IpefBapUTeIbHOIO 060CHOBAaHHOTO
COITIacKA B OTHOLIEHMM OT/E/IbHBIX OIACHBIX XMMUYECKUX BellecTB 1 MeCTUIN-
II0OB B MeXAYHapopHoi Toprosie (1998), MexxayHapOgHBI LOTOBOP O pPacTu-
TeNbHBIX TeHeTMYeCKNX pecypcax (2001).
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[IpuMedaTesIbHO, YTO K CETOMHALIHEMY AHIO CICTeMa 0becriedeH s I7106aIbHOI
IIPOJJOBOIBCTBEHHON 0€30I1aCHOCTM HOMMMO OTMEYEHHBIX HaMy OpraHU3alvii,
KOTOPBIM IIPUHAIOKUT CUCTEMOOOpPa3yollias poib, BKIIOYAET B CeOs U MEXIY-
HapoJHble CTPYKTYpPbl, IpM3BaHHbIe peann3oBbiBaTh npuHATbIe PAO/BO3/MCO
pemenns. K ux 4uciy B nepyro odepenb ciegyer otHect Komuccnio «Kopekca
Ammentapuyc» (Codex Alimentarius Commission (CAQ))’, ocHoBannyio B PAO
B 1961 . 1 yIpaBOMOYEHHYIO Ha OCYILECTBJIEH)E IIPOTPAMMBI 3AIUTHI KU3HU U
30POBbSI, pea/TN3aLIO ONTYIMA/IBHON IS YAOBIETBOPEHMA BCEOOIVIX IHTEPECOB
TOPTOB/IV IPOJOBO/IbCTBYEM, pasdpaboTanHo coBMecTHO BO3 1 ®AO.

B pesynbraTe B3auMozeiicTBIA BCEX YIIOMAHYTBIX CTPYKTYP CTaI0 BO3MOXKHBIM
cospanye OOIVX IPUHIMIIOB MUIeBOI rurveHbl «Komekca AnMMMeHTapuyc», yT-
BepKJeHMe PykoBofcTBa IO IPUMEHEHNIO CUCTEMbI KPUTUYECKMX KOHTPO/IbHBIX
Touek npu ananuse omnacHoro ¢akropa (HACCP), u BeipabOTKa MIKa/IbI MUIEBbIX
CTaHJapTOB. JlaHHbBIe aKThI MEXXJYHAPOIHOTO IIpaBa SABJLAITCA (PyHIAMEHTOM I
bopMMpOBaHS CUCTEMBI BHY TPUTOCYAAPCTBEHHBIX CTAaHJAPTOB U CPEICTBOM 00e-
CIIeYeHN A MX FAPMOHM3AINM C MHTEePHALVOHA/IbHBIMM TIpaBUIaMIL®.

ITo cocrosanmuio Ha 2017 1. HOpMaTUBHAsA OCHOBA CUCTEMbI MEX]YHAPOIHOM
IPOJOBO/IbCTBEHHON 6€30I1aCHOCTM BK/IIOYAeT B ce0s NmepedeHb 6a30BbIX 00IIe-
MUPOBBIX CTAaHAAPTOB, PETYIMPYIOMNX 6€30IaCHOCTD 1 KaueCTBO TOBApPOB, IIPO-
V3BEIeHHBIX PefIpUATUAMI NUIEBOI U IepepabaThIBaroIlell IIPOMbIIICHHO-
CTU, peaIN3yeMbIX YIPeXIeHNAMY O0IeCTBEHHOTO IUTAHNA U TOPTOBOII CETBIO.
K uncry ocHOBHBIX 13 Hux otHOcATCA: 1) ISO 22000:2005 «CricteMa MeHeI>KMeH-
Ta 06€30IIacCHOCTY MMIIEeBOV NpoayKuyn. TpeGoBaHNA K OpraHM3aLVM, YIaCTBY-
IOLIell B MUIEBO LIelouKe». JJaHHBI CTAaH/IapT COTEP>KUT TpebOBaHMe UCIION-
HeHVsI BCeX HOPMAaTMBHBIX IPeAIICaHMIl O 6€30I1aCHOCTY IIPOAYKTOB IIUTAHMS,
YTO CIOCOOCTBYeT CO3[JaHVIO €AVMHO MHTETPUPOBAHHON CUCTEMBI B 3TOM cde-
pe; 2) ISO 15161:2001 «PyxoBoznctBo 1Mo npumenenuo ISO 9001:2000 B muie-
BOJ1 IPOMBILIJIEHHOCTW». JIeMOHCTpUPYeT MOJie/Ib BbICTpaMBaHNUA ONTUMATbHOM
cucTeMbl, ocHOBaHHOI Ha npuHinnax 1SO 9001:2000 1 HACCP, no3sonsioneit
YYUTBIBATb 3aIPOCHI TOTPeOuTENell B CTPYKTYpUPOBAHUY MEHEPKMEHTA.

OTpenbHOI XapaKTePUCTUKI 3aCTy>KMUBAIOT TexHr4deckue ycnosus ISO/TS22002-
1:2009 «IIporpammbl 06s13aTeNbHBIX MTPEIBAPUTENTBHBIX MEPOIIPUATHIL IO ObecIIe-
YyeHMIo 6e30macHOCTY NuIeBbIX NpopykToB. Yactb 1. I[IpomsBoncTBO mmIeBbIX
IPOZIyKTOB», KOTOpble IIPENIMCBIBAIOT TPeOOBaHMA pPaspabOTKM M peanusalyn
00s13aTe/IbHBIX Mep, Halle/IeHHBIX Ha HEOMYIIeHNe TIOSIB/IeHVsI PUCKOB, CBS3aHHBIX
C HapylIeHyeM 0e30IIaCHOCTY IIPOAYKTOB INTAHNA (3arps3HEHNs, B TOM YHCTIe TIe-

7 HasBanue nonyumia ot 1aT. Codex Alimentarius, 4To 03HayaeT «IMILEBOJ KOFEKC» MM «IIMIIle-
BOJI 3aKOH».

8 Banabanos B.C., bopucenxo E.H. IIpogoBonbCTBeHHasA 6€30MacHOCTb. MeX/yHapOAHbIE 11 BHY-
TpeHHMe acneKThl. M., 2002. C. 245.
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PEKPeCcTHOTO, XVIMIYECKOTO ¥ OMOIOTMYEeCKOTO IPOVICXOXKIeHNA). [JaHHbI pera-
MEHT MOTYT IIPUMEHSATDh BCe IPOV3BOAUTEN IIPONYKTOB IMUTAHMA HE3aBMCHMO OT
VX pasMepa WK CIOKHOCTU. 3aMeTuM Taxke, 4yTo ISO/TS$22002-1:2009 — nepsblit
JOKYMEHT M3 CepUy aHAJIOTMYHBIX, IOATOTOB/IEHHbIX I peamu3alyiyi IporpaMm
obs3arenbHbIx MeponpysaTit’ (PRP) mist muieBoit mpombiiieHHoCTH. [0 Beeit Bu-
IVIMOCTY, B Ja/IbHeliIeM MoTpebyercs paspaboTka PRP i apyrux sranos mmie-
Boi1 Llenouky, a ISO/TS22002-1:2009 ABnseTca cBoero popa NMIOTHBIM IPOEKTOM
HOKPBITHA OYAYIIVX ITOTPeOHOCTE ! MIPOBOJI INILEBOI IIPOMBIIIIEHHOCTIL.

[IpuBeneHHbIe OCHOBHbIE MEXAYHApOJHbIE CTAH/IAPTHl — 3TO JIMIIb He3Ha-
9)Te/IbHAs YaCThb HOPMATVMBHBIX JOKYMEHTOB, peIJITaMeHTUPYIOIINX IIPOJOBO/Ib-
cTBeHHYI0 6e3omacHocTh. Tak, Kommccnmeir «Kopmekc AnvMeHTapuyc» K HacToOs-
I[eMy MOMEHTY pa3paboTaHo 297 MpecKpUNTUBHBIX'’ CTAHAAPTOB Ha NMUIIEBbIE
IPORYKTBI — (PPYKTHI, OBOIIM, 36PHOBBIE KY/IBTYPBbI, MACO, MOJIOKO, XXVIPBI U TIp.

XapakTepHOIT 0CO6EHHOCTDIO POPMMUPOBAHNMS CTAH/JAPTOB IIPOJLOBOIBCTBEH-
HOJI 6€30I1aCHOCTY ABJIAETCS AKTUBHOE YYacTIe B 9TOM IIPOliecce HallMIOHA/TbHBIX
opraHmsanuii. TouHoe MX KOMMYeCcTBO OIpefeINTh 3a4acTyI0 HEBO3MOXKHO. Tak,
TO/IBKO B Ipefienax EBpocorosa B cumy psjia MpUYMH, B TOM YMCIIe TPYHIUIN-
aJIbHBIX Pas/INyuil B TOCYapCTBEHHOM YCTPOJICTBE 1 CIIOCO0e pasTpaHNYeHNs
BJIACTHBIX ITOJTHOMOYMII IIeHTPA/IbHBIX ¥ PeTVOHA/IbHBIX OPTaHOB TOCYAAPCTBEH-
HOTO YIIPaBJIeHV perlTaMeHTaIVIA U CIIOCOObI 06ecriedeHNs IPOLOBOIbCTBEHHOM
6e30macHOCTY BecbMa pasHOO0OpasHbl. [10 CyTu CIOXWINCh TPY OCHOBHBIX THUIIA
permameHTanum: 1) neHTpanusosanHblit (benprus, Janns, Hupepnauasr), ocHo-
BaHHbBII Ha GOPMUPOBAHUY €MHOI CUCTEMBI PETr/IAMEHTOB IPOJOBOIbCTBEHHON
6esomacHOCTI; 2) cMemmanHbi (Vcmannus, lepmanns), codeTaromuii MCIOIb30Ba-
HIte OOIIeHAIMOHA/IbHBIX U PETMOHAIBHBIX PEIJIAMEHTOB; 3) IelleHTpalinu30BaH-
Hblil (Bemuko6puranys, Vipnangus), BKIIOYAIOMINIT perylaMeHThI, yTBepP>KIeHHbIe
Ha MECTHOM ypoBHe''. BIlo/IHe ecTeCTBEHHO, YTO eC/Iy NepPBBIIl 1 BTOPOIT THII Xa-
PaKTepM3YIOTCS MMHMMA/ILHBIM IIepeYyHeM PeIIaMeHTOB, TO B TOCYapCTBaX, OT-
HOCSIUXCA K TPeTheil IPYIIIIe, X KOINYeCTBO TOpasfio 3HAYNTE/IbHEe.

Ba>kxHO OTMeTUTD, YTO HE3aBUCUMO OT NPUHAJICKHOCTI K TOMY WM VIHOMY
TUITY HaIlVIOHAJIbHbIE peIJlaMeHThbl pelleNPYIOTCA MHBIMYU YYaCTHUKAMY MEXIY-
HAapOJHBIX OPTaHM3ALUI ¥ IMPUOOPETAIOT MEXAYHAPOJHO-IIPABOBOE 3HAYEHIE.
Tax, IFS (International Food Standard), usnaganpHo paspaboranusiit O61jecTBOM
HeMe1kol posuuyHoi Toprosiu (Hauptverband des Deutschen Einzelhandels) n
Denepauyet npepnpusATiit Topropmu u pacupenenenus Opannun (Federation
des enterprises du Commerce et de la Distribution), ceif4ac akTUBHO ITpUMeHs-

® Ina 0603HaueHNA JAHHOI CepUI TEXHUYECKMX YC/IOBUIT 4aCTO UCTIONMb3yeTcs abbpeBuarypa PRP.

10 Vnaye — HpennuCHIBAONINX, T.€. ONPENEIANINX, KaK/ie MMEHHO IapaMeTpbl (IIpefenbl, MaKCh-
MasibHble KOHIIEHTPALNI) KO/DKHBI COOIOATh TOBAPOIIPOM3BOUTENI.

1" Available at: https://www.Fao.org/docrep/meeting/008/j2975r.html (gata o6paenns: 18.11.2017)
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eTca B KomMepdecknx cetax EC, cocraBnamomux He MeHee 65% Bceil MUPOBOIA
Toprosmu. Copiep)KaHue 3TOro CTaH/japTa ONpeensaeTcs XelaHueM IoMo4b IIpo-
M3BOJCTBEHHBIM J TOPrOBBIM IPEAIPUATIAM B IIPOU3BOJCTBE U IIOCTAaBKaxX 6e3-
OIIACHBIX NPOYKTOB IIyT€M CO3[JaHM A €VHOI CUCTEMbI B3aVIMHOTO OLICH/BaHUA
M3TOTOBMTEIEN M MOCTABIIMKOB PO OBOIbCTBIA .

B cBomwo ouepens Global Standard Food (Emmublit cTanpmapTt muigeBoil mpo-
RYKIVN), TPeXbABIAOINI K IPOM3BOAUTENAM 1 IPOfaBIaM TpeOOBaHNA IO
BCEM acHeKTaM 0e30MacHOCTY NMUIIEBON MPOAYKIVM, ObIT padpaboTaH OpuTaH-
CKMM KOHCOPLIMYMOM IpefupuAtuil posunynoir toprosmu BRC (British Retail
Consortium) B 1998 1. HbiHe oH 00s13aTesieH A1 BCeX IPOU3BOUTENEN, IIOCTAB-
JAIINX CBOIO IPOAYKIMIO B TOPTOBBIE ceTH, BxogAue B BRC.

OtmeTnm, uto 2000-€ rofibl, XapaKTepU3YIoLecs aKTMBHON BHEITHEIOINUTIYe-
CKOJI cTpareryeli, HallpaB/IeHHOI Ha MHTerpanyio Poccun ¢ MUpoBBIMU 1 eBpoIIeli-
CKVIMY TYyMaHUTaPHBIMU CTPYKTYpaMMU, B 3HAYUTENbHO CTENIeHN aKTBU3MPOBA/IN
Y4acTV Halllell CTPaHBbI B 00ecIedeHn I7T06aIbHOI TPOJOBO/IbCTBEHHOI 6e3omac-
HocTu. B 2005 1. Poccusa Berynmna B VICO, ¢ 2006 r. oHa ABnderca wieHoM QAO.
Kak wien VICO Poccusa npuHuMaet ygactyie B pa3paboTKe CTaHJAPTOB M 3aKOHO-
JlaTe/IbCTB B 00/1aCTM KauecTBa ¥ 6€30I1acCHOCTY MUILEBOII IPOAYKIINM C LIETIbIO Tap-
MOHM3ALMY HOC/IEAHUX C MEXAYHAPOJHBIMM Y €BPOIIEVICKIMI TPeOOBaHAMIA.

Cy1ecTBeHHbBIE ISMEHEHM B CBA3Y C 9TUM IIpeTepIiesia Ipolefypa cepTudun-
KaIly MNIIeBbIX NpoayKToB. Iloctanonennamu foccrangapTa 6bUIN yTBEpK/ie-
HbI HOBBIe [IpaBuia cepTuduKany NUIEeBbIX IPOAYKTOB 1 IPOJIOBOTLCTBEHHOTO
CBIpbSl Ha COOTBETCTBME TPeOOBaHMAM KadecTBa ¥ 6€30IIaCHOCTY, B OT/IMYME OT
IPeXXHNX aHA/IOTMYHBIX JOKYMEHTOB Pa3pabOoTaHHbIE HE TONBKO C YYeTOM POCCHUIL-
CKOT0, HO 1 3apy6exkHoro ombita. CylecTBeHHbIE HOBEJIIbI COfiepKamich U B Pe-
fiepaibHOM 3aKOHe «O TeXHMYEeCKOM perynmmpoBanum» ot 27.12.2002 Ne 184-03, B
coorBeTcTBUM ¢ KOTophIM 'OCT (TOCymapCTBEeHHBI CTAaHAAPT), HA IPOTHKEHUN
HeCATUNETUN ABIABIINIICA OFHMM M3 OCHOBHBIX KaTeropuii CTaH#apToB Poccum,
MIOJIIEXKa/I ITIOCTENIEHHOM 3aMeHe TEXHMYECKMMU perlaMeHTaMu. JJaHHoe u3MeHe-
HIIe TaKoKe 00YCTIOB/IMBAIOCh CTPEM/IEHMEM K TapMOHV3ALMI POCCUIICKON CHCTe-
MBI TEXHIUECKOTO PETY/IMPOBAHNA C MEX/YHAPOLHON .

12 TFS HaxoauT puMeHeH1e B Poccyn mmpy paboTe ¢ 3apy6exXKHBIMIU ITapTHEPAMIL.

¥ TeXHMYECKUIT peI/TaMeHT — NOKYMEHT, KOTOPBI IIPUHAT MeX/TYHapOJHBIM loroBopoM Poccnu,
paT]/[(l)I/[LU/IpOBaHHI)IM B IIOpAJKE, YCTAaHOBIEHHOM q)e]lepaIII)HI)IM 3aKOHOM, M/IN YKa30M HPCSI/II[CHTa
Poccuiickoit Demepatium, Wiy HOCTaHOB/IEHNeM ee IIpaBUTeNbCTBA, U OpenernseT 00A3aTe/IbHble K IIPU-
MEHEeHUIO U MCIIOTHEeHUIO TPe6OBaHNsI K 00beKTaM TeXHIIECKOTO PeryaupoBaHus (IPOSYKIUY, B TOM
4MCIe 3JaHNAM, CTPOEHNAM U COOPYXKEHMAM, IIPOLleCCaM IIPOM3BOJCTBA, SKCIUTyaTalMy, XpaHeHs, Ie-
PEBO3KY, pealusaliy ¥ yTUIN3ALUN); OH ABJIAETCA OCOOBIM BUJIOM 3aKOHOJATeNbCTBA. TeXHMUeCKMit
perTaMeHT IIPMHMMAETCS B Le/IAX: 3alUThI SKU3HU WIM 30POBbA I'PAXKIAH, IMYIIeCTBA QU3NIECKIX
VI JOPUANYECKUX TNL, TOCYTapCTBEHHOI'O VI MYHUINIIAJIPHOIO IMYIIIECTBA; OXPaHbI Oprmanmeﬁ
Cpefibl, )KU3HU WU 3M0POBbA XMUBOTHBIX M PAaCTEHUI; NPERYIPEXJEHNs NeiiCTBUI, BBOAAIIUX B 3a-
6rmyxueHne nprobpeTaTeneit.
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XapaKTepuUCTUKM 3acny>XKuBaeT ydacTue Poccun B peanusanym npoexkros Op-
raHM3alyy [0 MUTAHWIO U cenbcKoMy X03sicTBY (PAQO). OcHOBHBIE HalpaBrie-
HMSL 9TOTO YYacTus OIpefe/neHbl B JIOKTpUHe IPOLOBOIBCTBEHHOI 6e30macHo-
CTH, yTBep>K/ieHHOM YkasoM [Ipesunenta Poccnitckoit @enepanym ot 30.01.2010.
B pamKax 3TOro JOKyMeHTa IOTYy4NIN IOTUYeCKOe pasBUTIe OCHOBHBIE IIOJIOXKe-
HuA Konnenuunm yyactua Poccutickoit @efepaiun B COfeNICTBUM MEXIAYHAPOJ-
HOMY pas3ButTuio oT 14.06.2007 B yacTy oKa3aHUA MEXIYHApOJHON (prHAHCOBOI],
TE€XHIYECKOI, TYMAaHUTAPHOM U HOV IIOMOILIM.

[TockombKy nOOOHOTO PoOyia IOMOIIb Yallje BCETo HallpaB/ieHa Ha IIPeoo/ieHNe
KPU3VUCHBIX CUTYALWiT, BBI3BAHHBIX Pa3HOTO pofia GOpC-Ma>KOPHBIMU 0OCTOSTENb-
CTBaMM, OfHVIM V3 OCHOBAHMII ee OKa3aHV SB/IACTCS JeUIUT IPOJIOBOIbCTBYIA.
OrmeTnM, uTO B mepBble ToAbl mocne BerymeHnns Poccun B PAO ee yuactue B
IIPOZIOBO/IbCTBEHHON ITOMOIIY MIME/IO OTPaHMYeHHBIN MacIITab, OffHAKO K MOMeH-
TY YTBep>K/JieHNS TOKTPUHBI «e-pakTo» Poccys y>xe npmobpena cTaTyc OfHOro 13
OCHOBHBIX JOHOPOB, BBIJE/IAIOLINX He TOTIbKO HEITOCPeCTBEHHO ITPOJOBO/IbCTBEH-
HYIO TIOMOIIb, HO ¥ (pMHAHCOBBIE CPEACTBA PA3TMYHBIM IIPOrpaMMaM, peannsye-
mbIM QAO. Ha ceropusanamit genb nHunmatuebl Poccun B pamkax BcemmpHoit
IIPOJOBOJILCTBEHHON IIPOrpaMMBbl ABJIAIOTCS OJHUM U3 OCHOBHBIX KaHAJIOB OKa3a-
HJIAL MEXXYHApOIHOI IIOMOIIM TOCYIapCTBaM C HU3KMM YPOBHEM JOXOfIOB.

BropeiM mpoekToMm, peanusyeMbiM B paMkax PAO ¢ yuactmem Poccunm, sapnser-
cs1 pasBuTHe QyHIAMEHTa/IbHBIX U IPVUK/IaTHBIX VICCTIENOBAHWIT B arpapHoii cdepe,
YKpeIlIeH/e Hay4YHOTo MOTEeHIMajia BO BCEX CETMEHTAX arpOIPOMBbIIIIEHHOTO KOM-
IUIeKca, obecriedeH e MHTerpaluyl OC/IeHET0 B MUPOBYIO CHCTeMY Hay4HO-UCCTIe-
IOBATEIbCKOM [IeATeTbHOCTH, IIOCKOIbKY B COBPEMEHHbIX YC/IOBUAX pelleHle Ipo-
611eM B chepe obecrieyeH st IPOOBOIBCTBEHHOIT 6€30I1aCHOCTH SIB/ISIETCS HE TONBKO
IIPAKTIIeCKON, HO U Hay4HOII 3afadeit. Takoe MOHVMMaHe IIPOXOBOIbCTBEHHON Oe3-
OIIACHOCTY TOJTHOCTBIO CO3BY4YHO COBMECTHOMY 3asB/IEHMIO II0 BCEMUPHOIL IIPOLIO-
BOJIbCTBEHHOIT Oe3omacHOCTM (AKBUIbCKasA uHuIMaTuBa-2009, B COOTBETCTBUM C
KOTOPBIM «Ha HAI[VIOHAJIbHOM, PETVIOHA/IBHOM ¥ MEXX/[yHapOIHOM YPOBHSX HE00X0-
AVIMO 3HAQYNMTE/IbHO YBEIMYUTh 0O0'beM VIHBECTULINI B 00pa3oBaHIie, VICCIeOBAHNA,
Hay4YHble Pa3pabOTKI U TEXHOJIOTUY Y PACIIVPUTD TOCTYII K HUM» ',

B cBsA3M ¢ aTMIM 0c0060€ 3HaYEHNE MeeT AesATeTbHOCTh EBpasuiickoro meHTpa
npopoBonbcTBeHHOI 6e3omacHocTu (ELIIIT), cosmanHoro mpukasom Pekropa
MI'Y na ocHoBaHuM pemreHua YdeHoro cosera MI'Y u B cooTBeTcTBUM C pac-
nopspxeHueM [IpaBurtenbcTBa Poccnitckoit @emepanym Ne 2226-p ot 8.12.2010"%.

' CoBMecTHOe 3asBJIeHN€ 110 BCEMUPHOII MIPOTOBOIbCTBEHHON 6€30IMacHOCTH AKBIIbCKAS MHMU-
LIMaTyBa 10 IIPOJOBONLCTBEHHON OesomacHocTu (AUIIB). 10.07.2009 [Onexrponnsit pecypc]: // URL:
https://www.kremlin.ru/supplement/21 (gara obpamenns: 20.12.2017)

5 Vnaye — ArpapHblit neHTp MI'Y. Cm.: [Onexrponnsiit pecypc]:// URL: https://agro.econ.msu.ru/
news_and_events/?month=9&year=2011 (gara obpamenns: 20.12.2017)
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O6pazoBanne ELIIIT crano ogHuM U3 npuMepoB pearmpoBanus Poccun Ha Mu-
POBOI TpoA0BOIbCTBEeHHBIN Kpusuc 2007-2008 rogos. OcHoBHOI 11enbio LleHTpa
apisercs copeiicTBye nomutruke PAO 10 yKpeIieHNIo IPOi0BOIbCTBEHHOIT 6e3-
OIIACHOCTH, B IIepBYI0 ouepenb B LlenTpanbpHoit Asun u Ha O>xHoM KaBkase (Tag-
XuKycraHe, Kelproiscrane u ApMeHNUM) — pernoHax, CTabUIbHOCTb B KOTOPbBIX
OTBeYaeT IeoNoIMTNIECKUM HTepecaM Poccun.

IIporpamma pearenpHocTu LlenTpa, yrBepxpennasa B 2011 r., mpepgycmarpu-
BaeT IPOBeieHNe MeX/YHapOAHbIX (GOPYMOB IO JTAaHHOI IpobIeMaTuKe, IOJ-
TOTOBKY aHA/IMTUYECKMX 0030pOB IO TOCYAApCTBAM, BHEpEHIEe PEeKOMEH/IAIINil
Ha OCHOBE aHa/IM3a IIePefiOBOI MPaKTUKY, popMupoBaHMe B GOKYCHBIX CTpaHaX
0a3 JaHHBIX O IPOEKTaX ¥ MEPOIPHATUAX IO 06eCIIeYeHIIO IIPOIOBOIbCTBEHHON
6e3omacHoct. OcobenHo mpumevatenpHo, yro ELIIIT ocymecTBiser skcmep-
THO-aHA/ITNIECKYIO ¥ HAYYHO-00pa30BaTe/IbHYIO0 AeATEeNbHOCTD B paMkax PAO
B IIAPTHEPCTBE C MHBIMU MEXXIYHAPOAHBIMM LieHTpaMu: KOHCY/IbTaTUBHOM IPyII-
IOV MeX/JYHAPOHBIX UCC/IENOBAHMIT B 06/TaCTU CENbCKOTO X03sAMCTBa, MeXay-
HAapOHBIM (POHIOM CeNTbCKOXO03AMCTBEHHOTO Pa3BUTHUA ¥ MeXXTyHapOTHBIM MH-
CTUTYTOM arpapHOI MOMTUKIN .

Baxxneilmum ycmoBueM yCTOMYMBOCTY 3KOHOMMYECKOTO Kypca CTajo MHTe-
rpupoBanye Poccun B MeXIyHapOLHYIO CUCTEMY TOPTOBBIX CBA3EN B Ka4eCTBe
yuyacTHMKa BceMupHoit Toprosoii oprauusanuu. Ponb BTO B peanusanunm cucre-
MBI TIPOIOBO/ILCTBEHHOM 6€30IIaCHOCTY YPe3BbIYaifHO Be/IVKA U B JJa/IbHEIIIIeM,
KaK HaM IIpeficTaB/AeTCs, OyaeT Bo3pacTaTh. VIMeHHO 3Ta opraHusanms, Gopmiu-
Pys HOBYIO MOJI€/Ib MEXYHAPOJIHOTO TOPIOBOTO IIPaBa, OKa3bIBaeT CYLEeCTBEH-
HO€ BO3JIeNICTBYE HA BHYTPUTOCYAAPCTBEHHOE 3aKOHO/JaTe/IbCTBO CTPaH-YIE€HOB.
3aMeTuM TaxKe, YTO MHOTOUYNC/ICHHbIe KOH(IMKTHBIE CUTYallMM, CBA3aHHbIE C
6€30IIaCHOCTDIO MIIEBbIX NPOJYKTOB, CONPSDKEHBI C BOIPOCAMIU MEXIyHapOJi-
HOJI TOPTOB/IN, U, CTIEAOBATENbHO, UMEIOT OTHOLIEHNe K peporatusam BTO.

BTO, o6pazoBanHas B xofe ypyraaiickoro (1985r.) payHaa TOProBbIX KOHCY/Ib-
TaLuit, paKkTYecKy ABJAET co60J MPaBOIPEEMHNIY YUPEXK/IeHNU, CYLeCTBO-
BaBILIero B paMKax [eHepanbHOro cornamenns mno rapudam u roprosyie (FATT).
B nepuop peiicteusa ATT rnaBHBIM CpeiCTBOM peryIMpOBaHNUA MEX/yHaPOSHbBIX
TOPIOBBIX OIepalyil ABIAMNCh CTaBKM TaMOXEHHbIX IOLUIMH: M3HAYa/JIbHO UX
KOPPEKTVPOBKAa B CTOPOHY CHIDKEHU:A OblIa IJIaBHOI IPo6IeMoit 00CyXieHns
B paMKaXx ypyrBaiickux neperosopos'’. OnHaxo, no MHenuio H.A. Yyiiko, B mpo-
Ijecce pacUIMpeHNs TOPTOB/IN CKOPO CTAa0 OYEBMUIHO, YTO CHIDKEHMe GapbepoB
«Ha TPaHUIAX» BefleT K YyCUIeHNI0 6apbepoB «BHYTpPYU IPaHMI» ',

16 [Onexrponnslit pecypc]:// URL: https://agro.econ.msu.ru/news_and_events/?month=9&year=2011
(mata obpaenus: 15.12.2017)

17 Crparerys pa3BUTIA poccuiickoro 6usteca B ycnoBusix BTO: coopHuk Marepuanos. M., 2013. C. 24.

8 Yyiiko H.A. MeXXEyHapORHO-IIPaBOBOE PeryIypoBaHue 6e30MacHOCTH MUIEBBIX IPOXLYKTOB B
paMkax BceMupHoit Topropoit opraHusanym: fuc. ... . 1. 1. M, 2015. C. 91.
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Kpome Toro, B mpoljecce meperoBoposB, AIMBIINXCS 6€3 Majoro BoceMb JIeT
(1986-1994 1T.), KOMMYECTBO MEXTOCYHAPCTBEHHBIX COIVAIIEHNII 3HAYMTETbHO
BO3POC/IO — OHM OBUIM pacIpOCTPaHEHBI U Ha Te 00/1acTy, KOTOpble paHee pery-
JIMPOBAIACh UCKTIOYNTENbHO HALIVOHAIbHBIM 3aKOHO/IaTe/IbCTBOM. B 3HaUnTE Ib-
HOJI CTeIIeHV JaHHOe 00CTOATE/IbCTBO OTHOCUTCS 1 K MHTepeCyIollell Hac mpobiie-
Me TIPOJOBO/IbCTBEHHOI 6€30MMacHOCTH: ObIT pa3dpaboTaH KOMITJIEKC CAHUTAPHBIX
¥y PUTOCAaHUTAPHBIX Mep, COIIACOBAHBI TaK Ha3bIBaeMble «TeXHMYeCKue Oapbe-
pbl» B TOprosyie. Takum o6pasoM, MO>KHO KOHCTAaTHMPOBATh IIOC/IEfOBATEIbHOE
pacumpenue kommetenuuu [ATT, mepexopn ot paspemieHnsi TapudHBIX BOIPO-
COB K 00JIee IMPOKOMY CIIEKTPY Ipo6/IieM, HalpsIMYIO He CBA3aHHBIX C TapydHOIT
TIOJIMTUKOI, Pe3y/IbTaTOM 4ero CTajna TpaHcHopMalusA paHee CYILIeCTBOBaBILEN
oprarmnsauyy B BTO.

O6pexTuBHasA XapakTepuctuka creneny ydactuss BTO B chepe npomoBonb-
CTBEHHOJI 6€30IIaCHOCTY NPEAIIONaraeT YeTKOoe ONpefie/ieHNe IieeBoil PyHKINU
ee JIeATeNIbHOCTH, cep 9TOM [esATeNbHOCTY M ITOJTHOMOYMS, IPESOCTaBIeHHbIE
BTO BxopAmuMu B ee coctas rocyfgapcrsamn. 3agauu BTO onpenenenst Bo BBO-
IHOJ YacTU YYPeAUTENbHOIO JJOKYMEHTa — TaK Ha3blBaeMoro Mappakemickoro
cornmamtenys (1995). K HUM OTHeceHBI: yBennueHue XU3HEHHOTO YPOBHs, 00e-
CIledeHIe TIOTHOM TPYAOBOJ 3aHATOCTY HaceneHys U 3¢ (eKTUBHOrO CIIpoca Ha
TOBapbI U YCITYTU, YCTOMYMBOTO POCTA MHAYCTPUATIBHOTO U CETbCKOXO3ACTBEH-
HOTO NPOU3BOACTBA, ONTUMM3ALIVS MCIIONb30BAHMSI MAaTEPUATBHBIX 1 GUHAHCO-
BBIX PeCYpCOB, obecredeHre 9KOIOTN4ecKoit 6e3onacHocTu. XoTs obecriedeHne
IIPOZIOBO/IbCTBEHHOIT 6€30IIaCHOCTY B YJC/Ie IPOYYX 3a/iad He YIIOMMHAETCS, KOC-
BEHHBIM CBUieTenbcTBOM BHUMaHMsA BTO k 37011 mpobneme sIBIsieTCs: OfHA 13
bopMynMpOBOK peaMOyIIbl, yKa3bIBaOLasi, YTO MY TY JOCTVKEHNS 3asiBIEHHBIX
Lesell JO/DKHBI IMPSAMO COOTBETCTBOBATb 3allpoOCaM U MHTepecaM y4aCTHUKOB.
OTMeTuM 1 gUCKpeloHHblIT XapakTep nonHoMounit BTO: B Tekcte Mappaker-
CKOT'O COTTIAILIEHM COJep>KUTCA MPsAMOe yKa3aHte, 4YTO OpraHK3alysA He OrpaHu-
YMBAETCS] MCKIIOUYUTETbHO TOPTOBBIMM BOIIPOCAMM, IIPOSIBIISA 3a/fHTEPECOBAaH-
HOCTb K paspelleHnio npobaeM 6e30macHOCTI ¥ MICKOPEHEeHNIO HUIIeThI .

AHanornyHo, ToT QakT, YTO B HOpMAaTUBHBIX JokyMeHTax BTO no ceropnsmi-
HEro JIHA OTCYTCTBYET CIIELMa/IbHBI aKT, PeryIMPYIOINil OTHOLIEHNs B 00/Ia-
cTu obecredeHNsi MPOJOBOIBCTBEHHON 0€30MaCHOCTY, He JO/KeH BBOJUTH B
3abmy>x/ieHne: aHHas Mpob/ieMa Hallla OTPaKeHMe B TaKMX MeXIYHapOIHBIX
aKTax, NpuHATHIX B pamkax BTO, kak Cornanienne 1o IpyMeHEHNI0 CAaHUTAPHBIX
u puToCaHUTApHBIX Mep, CorlalleHne 1o TeEXHNYeCKUM 6apbepaM B TOPrOBJIe U
yXe ynomsaHyToe [eHepanbHOe cornalienye mo Tapudam u roprosie. KoHeuHo,
HY OfIVH U3 3TUX MEX/YHAPOJHbIX HOPMAaTUBHbBIX IPABOBBIX aKTOB HE ABJIAETCA

' Van den Bosche P. The Law and Policy of the World Trade Organization: Text, Cases and Material.
Cambridge, 2005. P. 87.
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CIlelIa/IM3MPOBAHHBIM COIJIAIIEHNEM B 00/IaCTY IMNILEeBOI 6€30IIaCHOCT, OffHA-
KO Ha OCHOBAaHUI OTPAaHUYMUTENbHBIX Mep, MPeJyCMOTPEHHbIX 3TUMMU COITIAIIe-
HVSIMM, CTPAHbI-YYaCTHUKYU MOTYT 00eCIe4rBaTh MMIOPT IIPOJIOBO/IbCTBEHHBIX
IIPOZYKTOB HAJlIeXalero kayecrpa™.

ObecneyeHne MpOJOBO/IBCTBEHHON 0€30IIaCHOCTY OTHECEHBI K KOMIIETEH-
uuu pabounx opranoB BTO — Komurera o TexHmueckum 6appepam B TOProB-
ne (KBT) n KomnreTa o canutapHeiM u purocaHuTapHbM Mepam. Komurer o
TeXHIYECKUM OapbepaM yUpexX/ieH B COOTBETCTBUM CO CT. 13 COOTBETCTBYIOLIETO
Cornamenns. B ero coctaB BXOAAT NpeCTaBUTENN OT KaXKIOJ CTpaHbI-4Y/leHa,
paboTarlne Ha eXErOffHOl IJIeHapHOI OCHOBe. B paMKax eXerofHbIX BCTped
IPOBOAATCA KOHCY/IBTAIIMM IO JII0OBIM BOIIPOCAM, KacaIoMMMC (PyHKIMOHUPO-
Bauus KBT. Tak, B Host6pe 2013 1. YKpanHa MHMLIMMpPOBaIa PacCMOTpeHMe Ha
oyepegHOM 3acefmaHuy KomureTa BOIpoca O NMPaBOMEPHOCTH INPENIPUHATOrO
Pocniorpebnanzopom Poccyn neToM Toro sxe rofia 3ampeTa BBo3a IpoayKuym ¢a-
6pukn Roshen mop Tem mpensiorom, 4To OHM SAKOOBI IPOTUBOpEYAT 00s3aTeNb-
crBaM Poccyy Kak y4acTHMKA COITIALIEHNSA IO «TeXHMYeCKMM Oapbepam» (Bce
IpeTeH3UM YKpPaVHbI Ha 9TOM 3aceaHuy ObIIM OTBEPTHYTHI).

Korpma orpanmunrenbHble Mepbl, IpuHATHIe yyacTHUKamMyu BTO, oTHOCATCA K
TeM cdepaM TOProB/M, KOTOpble yperynuposanbl CornamieHueM 10 IpUMeHe-
HUIO CAaHUTApHBIX U ¢urocannTapHbXx Mep (CPC), ux obcyx/eHne BHIHOCUT-
c, B COOTBETCTBUM CO CT. 12 3TOTO JOKYMEHTa, Ha paccMoTpeHne Komurera mno
caHuTapHBIM U ¢uTocannTapHbiM MepaM (Komurer COC)*. 10 yupexneHue
BBICTYIIa€T B PO/M OPraHM3aTOpa IEPEroBOPOB M KOHCY/IbTALMIT MEX]Y ToCy-
mapcrBamu-ydactHukamy BTO mo Bcem Bompocam caHuTapHoro (¢purocaHu-
TapHOro) xapakrepa. Kpome Toro, Komurer no COC-mepaM oCylecTBIseT 1o-
CTOSIHHBIII MOHUTOPUHT fiesitennbHOCTU adunupoBanHbix ¢ BTO opranusanmii,
yIIpaBOMOYeHHBIX Ha pa3paborky COC-craHmapToB, U paspabarbiBaeT CIOCO-
Obl peanmsanyy HOpM, ycTaHOBIeHHbIX B Cormamenun®. Komurer BHOCKT cy-
I[eCTBEHHBII BKIaJ B (QYHKIMOHMPOBaHNe MeXaHu3Ma B3auMoperictsuss BTO
C VIHBIMU MEXJYHapOAHBIMM OpPTaHM3ALMAMYU 3KOJOTMYECKON U MeVIIVTHCKON
HAIPaB/IEHHOCTM, YYaCTBYIOIVMI B PELIeHNN 3aJaqy II00a/TbHOI IIPOJOBO/Ib-
CTBEHHOI 6€30IacHOCTY, — MeXXIYHapOAHBIM SIM300TN4YecKNM 610po, Cekpe-
TapuaToM MeXIyHapogHOV KOHBEHIMH 110 3a1uTe pacteHuit 1 Komuccueit «Ko-
fleKca AJIMMEHTApUYC».

20 ITnsa mpyMeHeHMA JaHHbIX Mep, KOHeUHO, IPelyCMaTPUBAIOTCsA ClIelManbHble Yoy, Ecm oxn
He OYIyT COOMIOfIeHbl, @ caMy Mepbl OyyT NPU3HAHBL AYCKPUMUHAIIVIOHHBIMY, IIPOTEKIIOHUCTCKUMI,
OHM MOTYT OBbITh OCIIOpeHbl B paMKax BTO ¥ Ipu3HaHbI IOA/IEXALIMMI OTMEHE.

2! Lang A., Scott ]. The Hidden World of WTO Governance // The European Journal of International
Law. N 3. 2009. P. 594.

22 Ibid. P. 598.
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PaccmatpuBas pestenbHocTb BTO B mHTepecyromieil Hac 007acTy, Henb3s
000JITI CTOPOHOII ellle OffHY IpobreMy. B mocnenHue nATh y1eT Kak B HAY4HOI
NUTEpaType, TaK M B CPEICTBAX MACCOBOI MHPOPMAINM IIMPOKO MIPUCYTCTBYIOT
KPUTHYECKNE BbICKa3bIBAHMA B aipec 3Tol opranmsanyn. [1o MHeHMIO KPUTHUKOB,
BxoxjieHne Poccuu B ctpykrypy BTO Brieuet 3a co60it prcKy /11 HAI[MOHAIbHOI
IIPOJOBObCTBEHHOI 6e3omacHocTy. OnaceHns eMOHCTPUPYIOT ¥ OPTaHU3aIN
TaK Ha3bIBaeMoro «Tperbero cekropa» (HKO skonornyeckort HanpaBlieHHOCTH U
p.) — peannsys NOMUTHUKY «CBOOOAHOI Toprosin», BTO, no ux MHeHuo, pu-
4UHAET ylepbd 3TOpOBBI0 IPaXK[aH M SKOJIOTMYecKoil cpepne; mpasuna BTO, B
CBOIO OYepe/ib, HETATUBHO OTPAXKAIOTCA Ha JIeJICTBEHHOCTY CUCTEMbI CAHUTAPHOM
Y TEXHNYECKOI 3alUTHI.

VccnenoBaHye JaHHOTO BOIIPOCA HAXOAWUTCSA BHE MIHTepecylollell Hac mpobie-
MAaTHKY, TeM He MeHee Mbl He MOXKeM ero abCOMITHO UTHOPUpPOBaTh. OTMETNM,
yro npucoepyHerre Poccun k BTO nponsonuio Ha ocHOBaHMM Of0OpeHus pe-
3y/IbTaTOB YPYTBaliCKOTO PayH/ja TOPrOBBIX I1ePEroBOPOB ¥ 0POPMIEHO (B COOT-
BetcTBYM CO CT. XII Cornamennus o BTO) 16.12.2011 nopnucannem IIpoTokona o
npucoenuHenuu K Mappakenickomy cornamennto. Vs IIporokona fgeiicTBuTeNb-
HO CIIEYeT, YTO MPUCOESMHUBIIEECS TOCYAAPCTBO CTAaHOBUTCA YneHoM OpraHu-
3aIuy, IPMHIMaeT Ha cebs VICIoMHeHne BceX 063aTenbcTs o COraneHnio o
BTO, B ToM 4ucie 0653yeTcsl UCIIONHATD BCe NPUIOKEHHBIE K YYPeAUTeTbHbIM
nokymenTam Cormamenus®. OpHako, 1o 3amedanmio b.JI. 3uMHeHKO, BBIOOD
IIpOLEyphbl peann3anyuy MeXyHapOJHO-IIPaBOBBIX MONIOKEHNII BO BHYTPUIO-
CY[lapCTBEHHBIX OTHOIIEHNAX — 9TO CyBepEHHOE NIPaBO: HUKTO He BIIpaBe HaB-
3bIBAaTh TOCYIAPCTBY Te MJIN MHBIE CHIOCOOBI peann3ayiy MeXIyHapOJHbBIX HOPM,
OIIpeJeNATD COlep>KaHMe BHY TPUTOCYIAPCTBEHHBIX HOPMAaTVBHBIX IIPABOBBIX aK-
TOB, HaIlpaB/IeHHbIX Ha peann3aliio HOpM MeXYHapOSHbIX 10T0BOpoB>:. B cumy
9TOr0 HaM Ka)keTcs, YTO BCe ONACEeHM s, CBA3AHHbIE C pyucoefuHenneM Poccun x
BTO, HeCKONbKO IIpeyBeIMYEHbI.

Bosspamasice k mpo6ieme r1o6anbHOI IPOJOBOTbCTBEHHON 6€30IIaCHOCTY U
YJacTMIO Halllell CTPaHbI B ee 00ecIedeHNn I, OTMETUM, YTO B CBA3Y C BCTYIIEHN-
eM B coctaB BTO Poccun 6b110 HEOOXOAMMO COKPATUTD IepedeHb MPORYKIUI,
TojIeXKalreil 063aTeNbHOI CepTU(UKALN: VI KpallHe OTpaHNYEeHHBI KPYT
IIPOJOBO/ILCTBEHHBIX TOBAPOB, OTIMYABIIMXCSA OIPEIETEHHONM CTENEHbI0 PUCKA,
HOfI/IeXKal TaKOBOMY. [lo/DkHbIe 06s13aTenbcTBa ObUM ncrionHeHsl — 01.12.2009
6b10 yTBep)KaeHo [ToctanoBnenue IpaBurenbcrea Poccun Ne 982, sameHuBIIee

2 Tpynx-Pedoposa M. I1. MexaHusM paspeleHns CIIOPOB B paMKax BceMupHOI TOProBoit Opranu-
3alMY ¥ KOHTPOJIb 3a MCIIO/THEHNEM pellleHnIt B 9Tolt 06acTut: Juc. .. fi. 1. H. CII6., 2004. C. 26.

2 3umnenko Bb.JI. MexxayHapoiHOe IpaBo 1 IMpaBoBast cucteMa Poccuitckoit @emeparyn. Ocoben-
Has 9acTb: Kypc nekunit. M., 2010. C. 11.
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IpoLeRypy 00513aTeNnbHOI cepTUdUKaLNM IPOJYKTOB MATAHNS IIPOLIENypOil fie-
K/IapMpOBaHUsI COOTBETCTBUS.

[Tpucoennuenue Poccyy xk BTO 06ycmoBuIo cynHOCTHbIE M3MEHEHVS OPS-
Ka BHYTPUTOCYJAPCTBEHHOTO PEryIMPOBaHNs CAHUTAPHBIX ¥ (GUTOCAHUTAPHBIX
HopM. Tak, Poccust mpuHsina Ha cebst 06513aTeIbCTBO MIPUBECTY IIPUMEHsIEMbIE B
paMkax TaMOXXeHHOTo co103a Bce MOKOOHbIe MEPhI B COOTBETCTBHE C IIPMHIIMIIA-
My Cornmamennsa BTO mo npuMeHeHNIO CAaHUTApHBIX U (PUTOCAHUTAPHBIX Mep.
B wactHOCTH, TpuMeHsiemble B PO caHuTapHbBIe U PUTOCAHUTAPHBIE MEPBI MOTYT
VICIIO/Ib30BAThCS IAIIb B TOM 00'beMe, KOTOPbIit HEOOXOAMM JJIsI 3aLUThI 3[I0PO-
Bbs JIIOJICV M COXpaHeHMs 610opa3HOo00pasns, JO/HDKHBI OCHOBBIBATbCA Ha Hayd-
HBIX IPUHLNIIAX, MEXTYHAPOJHBIX CTaH/IapTaX ¥ PEKOMEHIALNAX, He OTPaHNYN-
Bas CYIIECTBEHHO MEXYHAPOJAHYIO TOPTOBYIO NeATETbHOCTD.

ITpumeuaTenbHO, 4TO 10 BXOXAeHMA Poccun B BTO npunATHe TeX MM MHBIX
CaHUTAPHBIX U (PUTOCAHUTAPHBIX MeP O00YCIOBIMBANIOCh HEOOXOMMOCTBIO pea-
NMU3alNY IPYHIMIA HEJOIYCTUMOCTY IPUYMHEHNA Bpeja YeIOBEKY IIyTeM YIIO-
TpebeHNA KOHKPETHOTO IIPOAYKTa uTanus. Peneniysa HopM cornmamenuit BTO
IpyBena K 3aMeHe MO00HOTo MOAXOfa CUCTEMOJ HaydHO 0OOCHOBAHHBIX Olie-
HOK HETaTVMBHOTO B/IVIAHNA Ha COLMIAIbHO-9KOHOMIYECKYI0 MHPPACTPYKTYpPy ro-
CyJapcTBa-4IeHa U3JepKeK, 00yC/IOBIEHHBIX HeOIaronpyusATHBIM BO3/IeICTBIEM
MNILEBOV MIPOAYKIVI Ha 3[0pPOBbe HacCeIeHNA B LI€IOM U OTAEIbHBIX IMYHOCTEIA.
Ecnu petanbHOe HayuHOe 000CHOBaHME OTCYTCTBYET, 00s3aTe/IeH OMHBII Iiepe-
Xof] K HopMaM ctaHzapToB BTO, B KoTOpbIe yKe 3a/10)KeHa CTelleHb BO3MOXKHBIX
puckos®. C momeHTa BeTymnenns Poccun B BTO Heob6xopymas pabora 1o Moau-
¢ukamyy COC-HOPM U X IpUBEfieH)e B COOTBETCTBIE ¢ TpeboBanysamy Opra-
HU3aLUH y>Ke IIPOBefieHa U IpuBeJia K OIYTMMBIM pesynbrataM. K HacTtosamemy
MOMEHTY IPOJOBONbCTBEHHAsA 6e30macHOCTb Poccum oTcmexxuBaercs ¢ IOMO-
b0 7. 000 HOBBIX MOKa3aTesen’.

OTMeTuM, 4TO OTHOBPEMEHHO, B 2010-2015 IT., TOMUMO IPUBeeHN 3aKOHO-
llaTenbCTBa B coOTBeTCTBUE C TpeboBanmsmu BTO, dopmuposanacs opranusa-
L[MOHHO-TIPaBoBasi 0a3a eBpasUIICKON MHTerpanuu. BaXHbBIMM BexaMu Ha 3TOM
IyTYU CTanu cos3fanue TaMmoskeHHOTO coro3a Poccuiickoit Penepanyn, Pecrry6mu-
ku bemapycp u Pecnybnmuku Kasaxcran (2010-2012) n EBpa3uiickoro sKOHOMM-
geckoro cowo3 (EA9C) (2014-2015). 1.07.2010 Bctymmwm B cuny CornamieHue
TaMOXeHHOTO COr03a IO CAHUTAPHBIM MepaM, pAJ APYTUX 3aKOHOMATEIbHbIX U

» TIpexHsisi Hal{MOHA/IbHAS MOJEIb OLEHOK (PUTOCAHUTAPHOTO COCTOSIHVS MCK/II0Yana BO3MOXK-
HOCTb MCIIONIb30BAHNUSA CUCTEMBI yIIpaBieHusa puckamy; B ycnosuax BTO Takas cucrema siBndeTcs He-
o6xonnmbiM KoMoHeHTOM COPC-HOPM, OffHAKO B yCI0BUsAX wieHcTBa B BTO cospaHme Takoii cucteMbl
Heo6XOqIMO.

% O TapMOHM3alNn TpeGOBaHI/Iﬁ B COOTBETCTBUM C Me)KI[yHapOI[HI)IMI/I CTaHAApTaMU B paMKax
yneHcTBa Poccun B BTO [Onexrponnsiit pecypc]: // URL: https://www.rospotrebnadzor.ru/deyatelnost/
org/?(ELEMENT_ID=1037 (gata o6pamenns:: 23.10.2017)
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HOPMATUBHBIX JOKYMEHTOB II0 BOIIPOCAM KOHTPOJIA KadecTBa M 6€30MacHOCTU
IIPOJOBO/ILCTBEHHOTO ChIPbA U MUIEBbIX TPoAyKToB. C 1 miona 2013 1. B paMKax
TaMO>XKeHHOTO CO03a JIeVICTBYeT HOBBIVI HOPMATUBHBIN JJOKyMeHT «O 6e3omac-
HOCTM NMILEBON MpofyKuum». COIZIacHO MOCIeHEMY, 00s13aTeIbHOe CBUETENb-
CTBO COOTBETCTBMA HPOAYKTOB NUTaHUA HOPMaM TEXHUYECKUX PEITIaMEHTOB
Coro3a MOXeT NPOU3BOANUTHCA B IBYX OCHOBHBIX (pOpMax — JieKJIapUpPOBaHUA
cooTBeTCTBMA U (Mm) cepTudukanyuu. ITopsamok omeHkn (IIOATBEP>KAEHM) CO-
OTBETCTBUA ONPENENAETCA B COOTBETCTBYIOIEM TeXHMYECKOM pernamenTe Co-
1032 Ha OCHOBE TUIIOBOJI IIPOLIEAYPbI; IPY 3TOM 00eCIedBaeTCsl TapMOHM3ALNA
OLICHOYHOM Ipouenyprl ¢ pykosogcTBaMu Komuccnn «Kogekc AnumenTapuycy,
MeXIyHapOJHOTO SMM300TUYECKOTO OI0pO, MHBIX MEXIYHAPOJHBIX YUpexsie-
HII1, YIIPAaBOMOYEHHBIX B JJaHHOI o6macty. Takum o6pasom, k Hauany 2017 r. B
pamkax TaMO>keHHOTO cOI03a y>ke YTBep>kaeHo 6ornee 2. 500 mokasarenei”.

ITpuBeneHHbIE BbIIIE CBUETENbCTBA PELIENIUI HOPM MEXIYHapOHOTO Ipa-
Ba B cpepe I7106aTBbHOI MPOIOBOILCTBEHHOI 0€30MaCHOCTU B POCCUIICKOM 3a-
KOHOJIaTe/IbCTBE U MTPABONPUMEHNUTENIBHON NPAKTUKE HE O3HAYAIOT OKOHYATE/Ib-
HOTO paspelleHNnsA Bcex MpobmeM B aHHOI o6macTi. JJo cerogHsAIIHero NHA B
pamkax EADC He paspaboTaHa efjHasi METOOIOTHUS OLIEHKY pucKa (KapaHTUH-
HOTO, (pMTOCAHNTAPHOTO U IIp.), KOTOpas OblTa ObI OCHOBaHA Ha 6ase HeVICTBYIO-
MUX MeXIyHapOITHBIX HOpM. COOTBETCTBEHHO, HEOOXOAMMO pa3paboTarh eiu-
Hble IIPaBIIa KOHTPOJIbHO-HAJ30PHOM I€ATETbHOCTH, eAVHYIO J/I BCEX Y4/IEHOB
EA3C metoponoruio orbopa u nccnenoBanms Mpob MOAKapaHTUHHON MPOLYK-
IIVIJ, BBO3MMOII Ha €ro TeppUTOpMI0®, yHUPUUMPOBATh CUCTEMY OPUANIECKON
OTBETCTBEHHOCTH 32 HapyllleHe KapaHTVHHbBIX Mep.

Hacymuinoit Heo6X0MMOCTbBIO ABJIAETCA ObecledeH1e KauecTBa 1 6e30IacHo-
CTU NNIIEBOJ MPOAYKUMYU B cdepe 0OIIeCTBeHHOro NUTaHusA. Peub uaer o pas-
paboTKe U BHEJpEHMM CHCTEMbl MEHE/PKMEHTAa KauecTBAa, OCHOBAHHOI Ha BCeX
YIIOMAHYTBIX BbIIE MEX/YHAPOAHBIX cTaHgapTax. He paspemiens! Ha cerogus u
MIPOTUBOPEYNS B cUCTeMe MapKupoBaHusA npoaykuum: B EASC no cux nop npo-
JODKAIOTCA AMCKYCCUM O 11e/IeCOOOPa3sHOCTY COXPaHEHMs B MapKMPOBKE yKa3a-
HII 00 oTcyTcTBUM B Ipoaykuuu I'MO.

Heo6xonumo B pamkax EADC obecrieunTdb 4eTKYI0 KOOPAVHALVIO MO3VIINIL
B OTHOIIECHNM COJlep>KaHMA MAaKCUMa/lbHO pomyctumoro yposHa (MIY) ocra-
TOYHOTO KONMYECTBA aHTMOMOTHMKOB TeTPALMK/INHOBOI TPYIIIIbI, BEeTepMHAPHO-
IO Ipernapara paKTONAMMHA, HUTPATOB, PAIMOHYKIN/IOB, a TAK)XXe MaTOre€HHbIX

¥ Toxnmap Paboueit rpynmsl mo npucoenuHennio Poccuiickoit @egepanyn ko BecemmpHoil Topro-
Boit opranusarmu. C. 256 [OnexTponnsiit pecypcl: // URL: https://www.economy.gov.ru/minec/activity/
sections/foreigneconomicactivity/wto/doc20120201_0017 (mara o6pamenus: 24.10.2017)

# Canuesa PH. TIpeoponenue texHndecknx 6apbepoB Poccuiickoit Pepepariyest mocue BCTyIIe-
nus B BTO // busnec, MeHeIXMeHT 1 11paBo. [DnekTponHsiit pecypc]: // URL: https://www.bmpravo.ru/
show_stat.php?stat=925 (mara o6parenus: 23.12.2017)
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MUKPOOPIaHM3MOB, B YaCTHOCTH, CaJIbMOHE/T 1 L.monocytogenes, o6ecrieunTsb
3¢ (eKTUBHOCTD IPABOBOTO PETYINPOBAHNSA B JTAHHON 00/1acTH C ITIOMOIIBIO BBe-
IEeHMs CTaHJAapPTOB MMIIEPAaTUBHOTO XapaKTepa. YKa3aHHbIE BbIlle 3aMeYaHNA U
IIpeIO>KeHSI Halle/leHbl Ha ONTYMM3ALIMIO IOMUTUKY B chepe IPOTOBOTbCTBEH-
Holt 6e3omacHocTy B Poccum n B pamkax EADC. 310 He 03HaYaeT, YTO MUPOBas
U eBpOIIeViCKas MIPaKTUKM B JAHHON 06/1acTy 6e3ynpeyHbl — I0/1araeM, YTO OHM
TaK)Ke HY>KJal0TCSl B COBEPIIEHCTBOBAHUL.

Bo-nepBbIX, coxpaHeHue IpoOIeMbl NPOJOBONIbCTBEHHON 0€30IacHOCTY B
r106a/IbHOM MacuITabe o0yCclIoB/IMBaeT HeOOXOAMMOCTb pa3pabOTKU MeX/[yHa-
POZHO-IIPaBOBBIX IPMHINIIOB ¥ HOPM, MMEIOLIVX IIe/blo GOopMIpOBaHe IIpaBa
IIPOJIOBO/IBCTBEHHOI 0€30IIaCHOCTM KaK OTHE/NTbHOrO HMOAVMHCTUTYTA MEX/yHa-
POIHOrO TyMaHUTApHOTro Impasa. IlomaraemM, B 4aCTHOCTY, YTO B COBPEMEHHBIX
ycnousx B pamkax OOH Heo6xonumo paspaborarb pamounyo KonseHumio 06
OpraHM3aIVM COTPYAHNYECTBA B JAHHON 00/1aCcTy, KOTOpask MOXXET CTaTh OCHO-
BOJ1 IHBIX MEXX/JYHapOJHO-IIPaBOBBIX JOTOBOPOB, IIOCBSIEHHBIX IIPo0/IeMe MeX-
JLyHapOJHOII IIPOOBO/IbCTBEHHOII 6€30I1aCHOCTH.

Bo-BTOpBIX, Haspena HeOOXOAVIMOCTb YTOYHEHMS U KOPPEKTUPOBKY COfiepyKa-
Hus otpenbHbIX HopM Konsennuun OOH 06 okasaHuy IpofoBOIbCTBEHHOI 11O-
Mot (1999). Tak, He0OXOAMMO PaCIIMPUTD ITepeYeHb OCHOBAHMI [IsI OKa3aHMs
IIOMOILY TOZOOHOT0 POJia, OTHECS K ITOJOOHBIM, B YaCTHOCTH, HEOOXOMMOCTB 3a-
IMTHI HayuborIee yA3BYMBIX COLMA/TbHBIX Y STHUYECKVX Ipynn HaceneHus. Hyx-
flaeTcA B IepecMOTpe MeXaHM3M OKa3aHMs IOMOIIM — YCTAHOBJIEHUE IPUHIUIIA
00513aTeJIbBHOCTY €€ MOCTABKY MICKTIOUNTENIbHO Yepe3 MeXXIyHapOLHble OpTaHM-
3alMU UCK/TIOUUT BO3MOXKHOCTD 3/I0YTIOTPeOIeHNIT TOCYAapCTB-IOHOPOB U 00e-
CIIeYUT peany3aliio PaBeHCTBA IPaB CTPaH, IPeTeH/YIOIIX Ha ee IOoTy4YeHue.

Hakomerlt, o6ecredenne r1o6anbHOI IPOXOBONIbCTBEHHOI 6€30I1aCHOCTY IIPK-
BOJVT HAcC K BBIBOJIY O HEOOXOAVMMOCTY CO3IAHUA MEXIYHAPOLHON KOMMUCCUM
I TIPOBENEHMs HEe3aBUCUMOTO HAyYHOTO MCCIENOBAHUSA BIVAHNUA IPOAYKTOB
IUTaHYA, B TOM uucre copepxxaiux MO, Ha 30poBbe HaCTOAIIEro 1 OyAyIINX
IIOKOJIEHUIL.
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Abstract

This article analyzes international legal aspects of food security. The main stages of the
formation of the system of international organizations providing global food security
(FAO, WHO, ISO) are determined, and the features of the current state of this system.
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A special role of FAO in forming the system of international food security as a basis for law
enforcement practice in this areawas noted. The problem of the correlation of international
legal norms in the field of ensuring food security, including a list of basic international
standards regulating the quality and safety of products in food, processing industry, trade
and public catering enterprises and national law enforcement practice, is disclosed. The
conclusionis drawn that there is a feedback between national and international legislation:
national regulations and standards are re-sealed by other participants of international
organizations and acquire international legal significance. The main issues related to the
participation of the Russian Federation in ensuring the global food security problem are
considered. The conclusion is formulated that, as a member of ISO and FAO, Russia takes
an active part in the project on the development of standards and legislation in the field of
food quality and safety in order to ensure harmonization of the latter with international and
Europeanrequirements, leadingto significantchangesinthe procedure for standardization
of food. It is argued Russia’s accession to the WTO contributed to the optimization of the
order of the domestic regulation of sanitary and phytosanitary standards: their adaptation
to WTO requirements is considered by authors as a reflection of the general trend in the
reception of the norms of international law in this field. In conclusion attention is drawn to
the preservation of a gap in the field of ensuring international food security: the lack of a
unified methodology for risk assessment, selection and research of samples of guaranted
products, ensuring the quality and safety of food in the catering industry, and general
rules of control and supervision. The conclusion is drawn preservation of global issue of
food security necessitates the development of international legal norms aimed at creating
right of food security as a separate sub-institution of international humanitarian law.
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AHHOTauMAa

K ooHOMY 13 MeHee MCCnefoBaHHbIX B MPaBOBOW Hayke W PEeAKO UCMOJIb3yeMblX B Mpak-
TUKE MEeXrocynaapCTBEHHbIX OTHOLLUEHUI UCTOYHUKOB MeXAyHapoaHOro npaea MOXHO OT-
HECTU YCTHblE MeXAyHapoaHble JOroBopbl. BBMAy 3TOro B NpeacTaBfieHHON CTaTbe Ha OC-
HOBE Ounanektn4eckoro metoga mccnengoBaHnda, NCNob30BaHUA o6u_|,eHaqub|x MeToaoB
nccecnegoBaHna, a Takxxe Takmx 4aCTHO-Hay4YHbIX MeTOO0B Kak: I/ICTOpI/IKO-I'IpaBOBOI7I, CcpaB-
HUTENbHO-NPAaBOBOM, METOA, NPaABOBOro MOAENVMPOBAHUSA 1 MPABOBOr0 NPOrHO3MPOBaHUA,
npeacTaBneHbl pe3yfbTathl UCCef0BaHMsS NPABOBOM NPUPOAbI YCTHLIX MEXAYHAPOAHbLIX
[oroBopoB. B pa6oTe nokasaHbl NONOXUTESNIbHbIE CTOPOHbI M HEAOCTaTKM TaKMX LOFOBOPOB,
OTHOWEeHune K HUM B OOKTPUHE MeXAyHapOoAHOro npasa. |_|O,EI,HI/IMaeTCF| BOMPOC NOBbILLEHNSA
VX POJI B PEMYIMPOBAHNM MEXIOCYAAPCTBEHHbIX OTHOLUEHWNI. PaccMaTpuBaloTcs O0bIYHbIE
1N OOrOBOPHbIE HOPMbI MEXAYHApPOOHOro npasa, PeryjmpyloliMe NpPoLLEeCC 3ak/oHYeHNs,
OEeNCTBUS, U3MEHEeHUs1, NpekpaweHns OeNCTBUSA YCTHbIX MEXAYyHAapOAHbIX AOrOBOPOB U
Opyrve BoMpocChl, CBA3aHHbIE C UX GYHKUMOHMPOBaHUeM. OnuncbiBaeTcs nctopust popmm-
POBaHUA YCTHbIX MEXAYHapOAHbIX AOFOBOPOB, MPUBOAATCSH UX Npumepsl. [okasbiBaeTcs
CX0ACTBO U pa3nnyine Mexay yCTHbIMU U MNCbMEHHbIMU MeXAYyHapOoAHbIMN OOrOBOpPaMMU,
B3aMMOLENCTBME YCTHbIX MEXAYHAPOAHbIX OrOBOPOB C BHYTPUIOCYAaPCTBEHHLIM NPaBOM.
PackpbiBaeTCca COOTHOLLEHME TEPMUHA «YCTHbIM MEXAyHapOaHbI A0roBOP» C TaKUMU Tep-
MWHaMW, KakK «IXEHT/IbMEHCKOE COrnalleHne», «yCTHOE CornalleHne», «yCTHasi 4OroBOpPEH-
HOCTb». OBOCHOBLIBAIOTCS TPEOOBAHUS, KOTOPLIM AOJIXHbI YAOBETBOPSATE COBPEMEHHbIE
YCTHble MeXAyHapoaHble A0roBopbl. Cpean HUX: COOTBETCTBUE YCTHbIX MEXAYHaPOOHbIX
A0rosopos O6LLI,eI'IpI/I3HaHHbIM npuHuMnam MexayHapoaHoro npasa (KaK N ong NNCbMEHHbIX
MeXAyHapoaHbIX A0roBopoB 4neHoB OOH), HenpoTmBopeuure Yctary OOH, a Takxe 3aKOHO-
[aTtesibCTBYy CBOUX roCcyaapcCTB; X 3aK/lo4eHne B paMKax NOIHOMOYU AOJIKHOCTHbIX L,
npenoctassiseMblX HaAUNOHaIbHbIM 3aKOHOOATE/IbCTBOM, MeXAyHapOAHbIMA obbl4asgsMu Unn
MeXayHapOoAHbIMY AOFOBOPAMM COOTBETCTBYIOLLMX rocyaapcTs. MNokasaHo, 4To HamepeHue
CTOPOH 3aKJIIOYMTL IOPUONYECKN 00S3aTENbHBIN YCTHBIN MEXAYHAapPOAHbIA AOroBop, yoex-
NEHHOCTb rOCY0apCTB, MHbIX CYyObEeKTOB MEXAYyHApOAHOro npasa B ero lopuanyeckon cune
ABNAITCA OCHOBHbIMU MPU3HaKaMn, NO3BOJIAIOLLNMWN BblAETNTb TAKOIo poga AoroBop cpe-
OU VHbIX COMMalleHni Ha MeXAyHapoaHON apeHe, He MMEIOLLMX opUanYeckn oba3aresibHo-
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ro xapaktepa. o, yCTHbIM MeXayHapoaHbIM AOFOBOPOM NpeasiaraeTcsa NoHMMaThb topuan-
yeckun 06g3aTenbHOe MeXayHapoaHOe cormalleHne, 3aK/IloYeHHOe MeXay rocyaapcTBamu,
VMHbIMM CYObEKTaMW MEXAYHApOOHOro npaBa MX YNOJHOMOYEHHbIMU MNPeaCcTaBUTENsaIMU
B YCTHOW OpMe 1 perynmpyemoe MexayHapoaHbIM NMpaBoM, HE3aBUCMMO OT ero Hanmme-
HOBaHUS («yCTHbIN MeXAyHapOoOHbIi AOrOBOP», «yCTHOE COrnalleHne», «OXEeHT/IbMEHCKoe
corflalieHme» 1 T.M.) U BO3MOXHOIO ero gasbHeillero 4OKYMEHTa/IbHOro 3akpernieHus,
npu3BaHHOe PeryMpoBaTb MeXrocyaapCTBEHHbIE OTHOLLEHUS 1 obecrneyvrBaeMoe NpuHy-
OUTENbHO CUNO 3aKNI0YMBLIMX €r0 CYOBbEKTOB MEX,ayHapOoAHOro npasa.

KniouyeBsie cnoea

MeXAyHapoaHoe MpaBo, MCTOYHUKM MEXAyHapOAHOro npaea, MeXayHapoOHbI OOroBop,
YCTHbIN MeXAOyHapOaHbIA AOroBOpP, AXEHTIbMEHCKOE cornalleHne, MexanyHapoaHble OTHO-
LEeHNs.

Bubnunorpaduyeckoe onncanune: Pomawes t0.C., Octpoyxos H.B. MNpasoBas npupona ycT-
HbIX MeXayHapoaHbIx aorosopoB // Mpaso. XypHan Bbicwei wkonbl akoHoMukn. 2018.
N2 4. C. 254-269.

JEL: K33 YOK: 341 DOI: 10.17323/2072-8166.2018.4.254.269

OpnHMMY 13 BaXHBIX ¥ HEZOCTATOYHO VMCCIEOBAaHHBIX BOIIPOCOB IIpaBa MeX-
ILYHApPOIHBIX JOTOBOPOB SBJIAIOTCA IPaBOBas NPUPOJA, HOPSILOK 3aKIIOYEeHN,
IelICTBYSA, M3MEHEHNs, IPEKPallleHNs U APyrue BOIPOCHI, CBA3aHHBIE C (PYHK-
IIIOHMPOBaHMEM YCTHBIX MeX/[YHapOIHBIX JOTOBOPOB. Buanmo, aTo cBszaHo ¢
HU3KOJ aKTMBHOCTBIO VICIIOJIb30BAHMsI 9TOTO IIPABOBOTO MHCTUTYTA JJIA pery-
JIMpPOBaHMs MEXIOCYHapPCTBEHHBIX OTHOIIEHMUI II0 CPABHEHMIO C IMMCbMEHHBIMMI
MeX/IyHapOIHBbIMIU foroBopamu. Kak mpaBuso, 9To BbI3BaHO HeauIImpoBaHueM
VX 3aKJIIOYeHN s, HEKOTOPBIM Hefl0OBepyeM K HUM, CIOXKHOCTAMY VJIeHTUUKALIN
Cpenyt ApYyTMX COIAlIeHNII Ha MeX/[YHApOJHOI apeHe, a TaK)Ke HeO[HO3HAYHOII
OLICHKOJI VX IOPUANIECKOT 00513aTe/IbHOCTIL.

BMmecTe ¢ TeM CloXXKmmach B LI€/IOM YCTOWMYMBAsE IPAKTUKA 3aK/IIOYEHNS YCT-
HBIX MEeX/IYHapOJIHBIX JOTOBOPOB, KOTOpas MIMeeT JaBHIOK MCTOPUIO U KOTOpas
npuo6bperna COBpeMeHHBIII IIVBU/IM30BAHHBII BUJ] IIOCTIe MEXAYHAPOJHO-TIPaBo-
BOII peopMBl, BbI3BaHHOI IpuHATIEM YctaBa OOH (1945). 3akmodeHne Takoro
pOZia JOrOBOPOB MMeeT npeuMyiectBa. OHu 6ojee MOOMIBHBI I MOTYT TMOKO
YYUTBIBAaTb TEKyllye MOTPEeOHOCTY MEXTOCYAAPCTBEHHBIX OTHOIIEHUI, AA0T
BO3MO>KHOCTb ITepPeCMOTpa UX IIOIOKEHMIT IpY M3MeHeHUN 00CToATeNnbCTB' . VX
VICHO/Ib30BaHNUE YCKOPSIET M YIIPOIIAET MPOLeAYPY 3aKII0UeHNsT HeOOMbIINX 10

! Lipson C. Why are some international agreements informal? // International Organization. 1991.
Vol. 45. No. 4. P. 501.
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06beMy MeXJYHapOIZHBIX HOoroBopos. CTOpOHBI 6oiee CBOOOJHO MOTYT ycCTa-
HaB/IMBATh IIPefe/Ibl CBOMX AeVicTBUIL. ECM yCTHBIE MeXX/TyHapOIHbIE JOTOBOPEI
COOTBETCTBYIOT HAI[MIOHA/IbHBIM 3aKOHAM €TI0 YYaCTHUKOB, TO TOCYIapCTBa, KaK
IIpaBUIO, He 0OpeMeHeHbl HeOOXOIMMOCTBIO UX paTuduKanyy B 3aKOHOATe/Tb-
HBIX OpraHax. IIpakTika CBMIETENIbCTBYET, YTO MCIIOb30BAHNE TAKOTO MCTOY-
HJKA IIpaBa IOMOTA0 M30eraTb HEHY)XHBIX BHYTPUIIOTUTUYECKUX JUCKYCCUIL.
BmecTte ¢ Tem, KOTfia O 3aK/TIOYEHUM YCTHBIX MEX/IYHApOIHBIX JOTOBOPOB CTa-
HOBUJIOCH BCE K€ M3BECTHO, TO 3TO HePeIKO IPUBOANIO K HEOBONbCTBY OO0IIe-
CTBEHHOCTY 3aK/TI0UMBIINX UX TOCYHAAPCTB.

VccnenoBanuio po6IeMaTKY, CBA3aHHON C IMIPABOM YCTHBIX MeXIyHapOJ-
HBIX JJOTOBOPOB KaK COCTaBHOJM 4acT! IIpaBa MeXJYHAPOAHBIX JOTOBOPOB, II0-
CBAIIEHO He TaK MHOTO HAay4HBIX paboT. K 41ciTy y4eHbIX, yAeIABIINX HEKOTOPOe
BHMMaHJE JAHHOMY BOIIPOCY, MO>KHO oTHecTH VI.V. Jlykamyka, C.B. YepHnuen-
Ko, E. YnmpMana, I1. CaousHa, f. Knab6epca® 1 HEKOTOPBIX IPYTUX UCCIEOBATEIEN
B 00/1aCTV MEX/JYHApOHOTO IIpaBa, KOTOPble pacCMaTpyUBaIy B CBOMX paboTax
OT/leIbHBbIe BOIIPOCHI, CBA3aHHBIE C IPUPOJON TaKUX JOTOBOPOB, BbICKa3bIBAIN
B OTHOILIEHUM HUX CBOI0 TOYKY 3peHMsA. B Hamieil crpaHe npaBOBOM MHCTUTYT
YCTHBIX MEX/IyHapOJIHBIX IOTOBOPOB BCKO/Ib3b PAcCMAaTpPMUBACTCHA B y4eOHMKAX
MeXX/JyHapOIHOTO IpaBa’. Bo MHOIMX HAay4HBIX TPY/laX OCHOBHOE BHMMAaHIE CO-
CpefloTaunBaeTCs Ha MICbMEHHBIX IOTOBOPAX U He YAieAeTCs HO/DKHOTO BHIMA-
HJISl TAKOMY YHUKa/IbHOMY MICTOYHUKY MEX/IYHapOJZHOTO IIpaBa.

B moxTpuHe MeXXIyHapOJHOTO ITpaBa HAOMIONAIOTCA AMaMeTPANTbHO IIPOTUBO-
TIOJIOXKHbIE TOYKM 3peHMA B OTHOLICHNM JAHHOTO IIPaBOBOTO MICTOYHNUKA. Bomb-
IIMHCTBO YY€HBIX, KOTOpble MMCamu 00 YCTHBIX MEXJYHApPOLHBIX JOTOBOPAX,
IpM3HABAIM MX cyllecTBoBaHue!. ITo Mx MHeHMI0, 001Ie005A3aTeNnbHON POPMBI
3aK/TI0YeHNA MEKIYHAPOJHBIX JOTOBOPOB He CYIIeCTBYeT. XOTSA €CTb U CKeITHUKMN
B OTHOILIEHUY TAaKMX IOTOBOPOB’. 3aMeTUM, YTO HECOBIIA/JAI0IVe TOUYKI 3PEHNUsA
OTHOCUTEBHO COEPYKAHNUA YCTHBIX MEXKIYHAPOJHBIX JOTOBOPOB MMEIOT MECTO
Jla)Ke B JIarepe UX CTOPOHHMKOB. BMecTe ¢ TeM, B fokyMeHTax Komuccnn Mexmy-

2 Jlykawyx JI.JI. CoBpeMeHHO€ IIPaBO MEXAYyHAPOJHbIX oroBopoB. ToM I. 3akmoueHre MeXXayHa-
poxHbIX foroBopoB M.: Borrepc Knysep, 2004. 658 c.; e2o se. CoBpeMeHHOe ITpaBO MeXX[yHapOFHBIX
morosopos. Tom 2. [leficTBue MeXX/[yHapOTHBIX foroBopos M.: Bonrepc Knysep, 2006. 496 c.; YepHuuen-
ko C.B. KouTtyps! MexayHapogHoro npasa. O6miue Bonpocst. M.: Hayunas kuura, 2014. 592 c.; Ullmann
E. Volkerrecht. Tiibingen, 1908. S. 555; Xiaocheng Q. Oral International Agreement and China’s Relevant
Practice // Chinese Journal of International Law. 2005. Issue 2. P. 465-480; Klabbers J. The Concept of
Treaty in International Law. The Hague/London/Boston: Kluwer Law International, 1996. 307 pp.

* MexpyHaponHoe npaso / mog o61. pex. A.B. Kanycruna. M.: Tappapukuy, 2008. 617 c.; MexxayHa-
ponHoe 1paBo / OTB. pel. A.10.H., 1pod. C.A. Eropos. M.: CraryT, 2016. 848 c.; Me>xiyHapofjHO€ IIpaBo
/ otB. peq. B.P. Tysmyxamenos. M.: Hopma, 2014. 576 c. u fip.

* Ullmann E. Op. cit. S. 271.

> MexpyHapogHoe npaso / nop, o6m. pen. E.A. Koposuna. M.: TocynapcTBeHHOe U3[aTe/NIbCTBO
IOpUINYeCKoit muTepaTypsl, 1951. C. 399.
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HApOJHOTO IIpaBa IMOATBEPKAA/OCh CYIECTBOBAHME YCTHBIX MEXYHAaPOMHbIX
JIOTOBOPOB U1 Ha/I4ye VX I0PUANIECKOI CUIIBI®.

CymecTBOBaHNME YCTHBIX MEXIYHAPOJHBIX JOTOBOPOB IOATBEPXKJEHO IPaK-
TUKOJ MEeXXTOCYapCTBEHHBIX OTHOUIEHNIA. DTO, [10 HAllleMy MHEHIIO, C/IOXKVBIIIA-
sics2 00bIYHAsE HOPMa MEX/JYHapOJHOTrO IpaBa. Bompocsl, cBsA3aHHbBIE C YCTHBIMU
MeX/IyHapOHBIMY TOroBopaMu, o6cyxaasivecsa B KoMmuccun MexyHapogHo-
ro IpaBa’, HAIIM OTpaKeH)e B BeHCKOJ KOHBEHIVM O IpaBe MeXKIYHAPOLHbIX
noroBopoB (1969) (zanee — Kousennuu 1969 r.).

OpHa 13 TpUYMH, BBI3BIBABIIMX KPUTUKY YCTHBIX MEXIYHapOLHBIX IOTO-
BOpPOB, ObI/Ta 00YCTIOB/IEHA TeM, YTO UX 3aK/II0YeHMe, 10 MHEHNI0 MHOTUX IOpH-
CTOB ¥ IIO/INTUKOB, YaCTO HOCUT «3aKY/IVICHBIVI» XapakTep B yuiepO MHTepecam
CMaObIX B 9KOHOMIYECKOM, ITOJIUTUYECKOM ¥ BOCHHOM OTHOILIEHUY TOCYAApPCTB,
ABJIAETCS VHCTPYMEHTOM TaifHOI AuItomMatuy. Bmecre ¢ Tem, 60opbba ¢ Hermac-
HBIMJ MEX/IYHApOJHBIMIU JOTOBOPAaMI He MOXXET, II0 HAaIlleMy MHEHMIO, INIIATh
rOCyZapcTBa IpaBa 3aK/II04YaTh JOTOBOPBI, HOCAIIVE KOH(DUAEHIIaTbHBII XapaK-
Tep, HO He IPOTMBOpeYallyie OCHOBHBIM IIPUMHIMIIAM MeX/YHapOJHOIO IIpaBa,
VIMIIEpaTMBHBIM HOpMaM o0Iiero MexjyHapopgHoro mpasa (jus cogens). IIpu
BBITIO/THEHUY JIAHHBIX YC/IOBUI OTCYTCTBYET BO3MOXXHOCTb IPU3HAHUA YCTHBIX
MEXyHapOJIHbIX IOTOBOPOB HMUYTOKHBIMM C MOMEHTA X 3aK/TII0UeHMA. DTOT BbI-
Bop, 6asupyercs Ha cT. 53 KouBennuu 1969 r., XOTA M3BECTHO, YTO €€ IOTOXKeHVIA
PerynMpyIoT BOIIPOCHI, CBA3aHHbIE C MUCbMEHHBIMY MEXTOCYAApCTBEHHBIMU J10-
rOBOpaMI.

Ha Ham B3[isAj, IpuBeileHHOE YCIOBYE IIPAaBOMEPHOCTH SABJIAETCA OOBIYHON
HOPMOI1 IIpaBa MeX/YHapOAHbIX JOTOBOPOB U PAacIpOCTPAHAETCs, B TOM 4UCIIe
Yl Ha YCTHbIe MeX/yHapOIHble JOTOBOPbL. BMecTe ¢ TeM Haflo MOHMMAaTh, YTO Ha
TaKOTO pofia HeolyO/MMKOBaHHBIE 11 Hezaperucrpuposanubie B OOH mex/yHa-
POJHBIE JOTOBOPBI CTOPOHBI, cornacHo cT. 102 YeraBa OOH, He MOryT ccblaTbCs
HI B OJHOM 13 €€ OpraHoB, B ToM 4ncie B Mexpynapognom Cyne OOH. MoxxHo
IIPEIIONOXKNUTD, YTO YYACTHUKY YCTHBIX MEX/YHaPOJHbIX IOTOBOPOB 3TOI Le/In
U He IpecnefyoT. 3aK/I4asd TaKle, He BCera IIaCHble JOTOBOPHI, TOCyJapcTBa
He XOTAT UX OIJIAllleHVsI B MUPe, CTPEMSTCs He CHU3UTD UX I0/Ie3HOTo addexTa
VIV He HaHeCTy yujepba CBOMM HAlMOHA/JIbHBIM MHTepecaM. [ylacHble MeXpy-
HapoJHble pa3bypaTenbCTBA UM, BUAVIMO, TaK)Ke He HY>KHBL. BMecTe ¢ TeM, cam
bakKT HeperucTpanyuy yCTHOTO VJIM MHOTO MEXYHapOJHOTO JOTOBOPA WMV €ro
HeoIyO/IMKOBaHMe He JIMUIAIOT JOTOBOP IOPUANYECKOI CUJIBL, YTO OTMEYaIoCh U
B JIOKTPMHE MEX/IyHapOJHOTO IpaBa’.

¢ Hoxyment OOH Doc. A/CN.4/SER.A/1966/Add.1, pp. 189, 190.
7 Doxyment OOH Doc. A/CN.4/101. March 14. 1956. Art. 1 (1).

¢ Cm., Hanp.: KommenTapmit k @efiepanbHoMy 3akoHY «O MeX/YHapOIHBIX floroBopax Poccuiickoii
®epepanum» M.: Cnapk, 1996. C. 85.
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JloroBopHOE IIPaBO COZlEP>KUT He TAaK MHOTO CIIelVa/IbHbIX HOPM, IIOCBAILEH-
HBIX YCTHBIM MEXIYHapOOHBIM JoropopaM. O Hajm4my TaKoro pofia JOrOBOPOB
YKa3bIBaeTcs B Konpeniun 1969 . B cT. 3 TOBOPUTCH, YTO TOT (l)aKT, YTO HACTOA-
masa KoHBeHIMA He pUMeHAeTCA K MEX/YHapOJHBIM COITIAIIEHNAM He B IUCh-
MeHHOJI ¢popMe, He 3aTparuBaeT OPUANYECKON CU/IBI TAKMX COIVIAIleHmit. Bme-
CTe C TeM, Ha Halll B3IVIAJ], He/lb3d CUMTaTh, 4To KoHBeHIMA 1969 I. 3akpenuia
BO3MOXXHOCTD CYILI€CTBOBAHMA YCTHBIX MEXIYHAPOIHBIX IOTOBOPOB M yKasaja
Ha UX IOPUANYECKYIO cuy. Takoro popa JoroBopbl, Kak M3BECTHO, 3aK/II04A/INCh
n po npuATUA KonBeHuum 1969 r. OHa, IO HalleMy MHEHMUIO, NOATBepAn/Ia
¢baKT cymecTBOBaHMA CIIENMATbHBIX JOTOBOPHBIX HOPM IIPYMEHNUTENIbHO K IIpa-
BY MEXJYHapOJHBIX JOTOBOPOB, MMEBIIErO paHee MPEUMYIIEeCTBEHHO OOBIYHO-
IIPaBOBOIT XapakTep. Ee M0OMo)KeHMsT He OTMEHSIOT OOBIYHBIX HOPM IIpaBa MeX-
IYHapOZHBIX JOTOBOPOB, a JIMIIb KOHKPETU3UPYIOT U PasBUBAIOT OOIBUINHCTBO
n3 Hux. B IIpeam6byne Kousennum 1969 r. Ha 9TOT c4eT FOBOPUTCSA, YTO HOPMBI
MeXIYHapOIHOTO OOBIYHOTO IpaBa OYAYyT IO-IPEXHEMY PEryInpoBaTh BOIPO-
Cbl, KOTOPbIE He Hall/IX PelIeHNs B €€ II0T0KEHMAX.

IIosTOMY MCTOYHMKAMM IIPABOBOIO MHCTUTYTA «IIPABO YCTHBIX MEXYHAPOX-
HBIX JOTOBOPOB» B CBOEJ OCHOBE, KaK ¥ B 1[eJIOM O0I1Iero IIpaBa MeXKIYHapOIHbIX
JIOTOBOPOB, TI0KA AB/IAITCA OObIYHbIE HOPMbI MEXX/JYHAPOJHOTO IIpaBa. TO TOY-
Ka 3peHMs COBIAZIaeT C BO33PEHUAMMU JAPYIUX YYEHBIX, COITIACHO KOTOPBIM (4TO
KacaeTcss MeX/[YHApOJHOI MPAaKTUKM) «yCTHbIE HOTOBOPBI» WMV «yCTHBIE 00s-
3aTe/IbHble COI/IAIIEHNA» (PAKTUYECKN HOIBEPraloTCs OTHOMY U TOMY e CBORY
HOPM 00111eT0 MeXAYHAapPOJHOTO IpaBa’.

ITo mpaBoBOIT NpUpOJE YCTHBIE MEXIYHAPOSHbIE NOTOBOPBI — COIVIAIIEHUA
MeXJly TOCY/lapCTBaMI, MHBIMU CYObeKTaMM MeXIYHapOLHOTO IIpaBa, ABJIAIO-
myecs A HUX IOpUANYEeCKU 0053aTeIbHBIMM HE3aBJUCYMO OT UX HalMeHOBa-
Hys. [N1aBHasA 0CO6EHHOCTb MEXIYHApOJHOTO IIpaBa C TOYKY 3PEHUA €ro I0pU-
OUYECKOV MPUPOADBI 3aK/II0YAETCA B TOM, YTO HOPMBI MEXJYHapPOJHOIO IIpaBa
CO3AIOTCS U IPUSHAIOTCS 00513aTe/IbHBIMY Ha OCHOBE COITIALIIEHVISI MEX]TY TOCY-
JapCcTBaMy, KOTOPOe JOCTUTAETCS ITyTeM COIIACOBaHMA UX BOMb .

Hawubonee cno)xHpIMU BOIIpOCaMyt KaK B TEOPUM, TaK U Ha IPAKTUKE SIBIISIOTCS
UZIeHTUNKALYA YCTHOTO MEXX/[YHapOIHOTO JOTOBOPA, BBISBJIEHIIE €I0 OT/INYNIL OT
TIO/IUTUYECKUX, INYHBIX U/IM MHBIX COT/IALIEHNI] VIV [IOTOBOPEHHOCTEN, He ABJIAI0-
IVXCS FOpUANYecKY 0bs13aTenbHbIMU. Hepeko ycTHBIe MeXXYHApOIHBIE JOTOBO-
PbI IMEHYIOT «/PKEeHTIbMEHCKIMM COITIAIIeHNAMM» (aHITL. gentlemens agreements).
JJaHHO€ TIOHATME MOABU/IOCH B MEXYHAPOJSHONM IPAKTUKE BO BTOPOJI IIONIOBUHE
XIX B. 1 1O HACTOAIIETO BpeMeHM He MICYe3/I0 B MeXXIYHapOTHOI ITpaKTHKe'.

® Xiaocheng Q. Op. cit. P. 470.
10 Jlesun J].b. AKTyanpHble Ipo6/IeMbl TeOpUM MeXyHapogHoro npasa. M.: Hayka, 1974. C. 29.
""" Xiaocheng Q. Op. cit. P. 465.
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Tak, cOIZTacCHO aMepUKaHO-AMOHCKOMY JI)K€HTIbMEHCKOMY COIJIAIIEHNIO
(1907) SImoHus cormacunach He AaBaTh macrnoptoB smurpantam B CIIIA 3a nc-
K/TI0OYEHVEM CBOVMIX TPaKAaH, NPUHAJIEKAIUX K OIpefelleHHBIM Ipogeccysim.
B orBer npesupent CIIA Teomop PysBenbr cormacuicsa npusparh Bractu CaH-
®paHIMCKO OTMEHUTD AMCKPUMUHALINIO SATIOHCKUX JeTeil, KOTOpble ObIIN OT/ie-
JIeHBI OT Oe/bIX y4yammxcs B mkonax'2. B 1908 rogy xaHajgckmit MMHUCTP TPyAa
Poponbd JleMbe 3aK/TI0UMI YCTHOE COTTIALIEHNE C MUHVICTPOM VHOCTPAHHBIX el
Anonnn Tagacy Xascu o sanpete ummurpanuy u3 Anonun 8 Kanany"”. [xeHT1b-
MEHCKO€ COIJIallleHVe O B3aMMHOI MOJ/Iep>KKe B [iefie IpeJoTBpallieHNs YIPO3bl
BOEHHOTO HaIlaJieHNsd, a TaKKe 00 OKa3aHUMU APYT APYTY HOMOIIN U MOAJePIKKI
B C/ly4ae HaIlaJieHusA KaKoro-1mbo TpeTbero rocyjapcTBa Ha Moy U3 CTOPOH
6p110 3aKmI0ueHo Mexxay CCCP n Monronbckoit HapogHoit Pecrry6mmkoit 27 Ho-
A6ps 1934 1. B janpHelieM OHO IOMTY4YIO MICbMEHHOEe OOpM/IeHNE B IBYCTO-
ponHeM [Iporoxone, mogmucanHom 12 mapra 1936 r.'* IIpn nopnucanum [lakra o
HeHanafeHun Mexxy CCCP u Kurtaem B 1937 1. 10 MHMLIMATHBE COBETCKOI CTO-
POHBI 6BIO JOCTUTHYTO SOIOMHAOIee 3TOT IIAKT JPKEHT/IbMEHCKOe COITIAllIeHIe,
cornacHo kotopomy Kurait Bo Bpemsa peiictBuA Ilakra He mopnmiier cornarie-
HUSA HY C OJHUM U3 TOCYJapCTB TaK Ha3bIBA€MOT'O0 aHTUKOMMYHUCTIYECKOTO JI0-
rosopa'®. 18 asrycra 1940 r. CIIIA n Kanaza 3akmoumm IKeHT/IbMEHCKOe CO-
IJIAllIeHVe O CO3/JaHMM MTOCTOsAHHOTO OO befHEHHOTO 610p0 000pOoHBI'S. B 1946 T.
CCCP, CIIA, Aurnusa u gpyrue rocygapcrsa-uienbl OOH 3akmrounan Takoro
pOfia coralleHye O IMPUHINIIE reorpad4ecKoro pacupeeNieHns MecT I He-
noctossHHbIX WwieHoB CoBeTa besomacHoct OOHY. IIpakTuke Tak>ke M3BECTHBI
IPKeHT/IbMEHCKME COIVIAIeH)s B OTHOLIEHUM WIeHCTBAa B Komuccum MexpyHa-
POIHOTrO IpaBa, a TakXe 0 mpaBmiax romocoBanus Ha Kondepennuu OOH mo
MOpPCKOMY IIpaBy, ofjobpeHHble [enepanbHoit Accam6brieeit OOH™. 23 oxTa6psa
1949 ropa ncnanckuii Kayannbo OpaHKO 3aK/II0YMII JPKEHTIbMEHCKOE COITIalle-
Hie ¢ npesuperToM [TopTyramuu CanaszapoM o BOEHHOM BMeIlaTebcTBe'. YcT-

12 Available at: // URL: https://www.britannica.com/event/Gentlemens-Agreement (mara o6paie-
Hust: 30.04.2018)

3 B COOTBETCTBUM C HOTIOXKEHISIMI [JaHHOTO COI/IAIIEHsI AMOHCKOE IIPAaBUTENbCTBO COITIACHIOCH
Ha JOOPOBOJIbHOE OrpaHMYeHNe YMC/IA SIIOHCKUX MMMUTPAHTOB, NpubbiBaoux B KaHagy Ha exe-
ropHoit ocHoBe. Available at: // URL: https://www.pier21.ca/research/immigration-history/gentlemens-
agreement-1908 (zata obpamiens: 30.04.2018)

" MexxpyHapopHoe npaBo / mop o6ueit pefaxuueit E.A. Koposuna. C. 399.
5 Jlykawyx M.J. CoBpeMeHHOe IpaBO Me>KAYyHapoaHbIX forosopos. Tom I. C. 539.

' OunuxIonenys ropucra [dnexTponHsIl pecypc]: // URL: http://determiner.ru/termin/dzhentl-
menskoe-soglashenie.html (zara o6pamenns: 30.04.2018)

7 Tananaes A.H. IOpunndeckas npupopa MexxyHapogHoro forosopa. M.: IMO, 1963. C. 82.
8 Jlyxawyx J.JI. CoBpeMeHHO€ IPaBO MeXYHapOoAHbIX forosopos. Tom I. C. 540.

1 Widdows K. On the Form and Distinctive Nature of International Agreements // Australian Year
Book of International Law (1976-1977). Melbourne: Australian National University Press, 1977. P. 117.
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HOe COIJIallleHe, HallpaB/ieHHOe Ha YCTAHOBJ/IEHNE AMUITIOMAaTNYeCKUX OTHOIIe-
HUIT MeX]Ty TOCyiapcTBaMy, 6bUI0 3aKkmo4eHo B Mockse B 1955 1. IIpencenartenem
Coserta Munuctpo CCCP u Kanmepom ®PI'*. Bo Bpems neperoBopos B 1960
r. Mmexay CIIA u Snonneit o nepecmorpe ux JJoroBopa o 6e30macHOCTH OBLIO
TOCTUTHYTO CEKPETHOE YCTHOE COITIAlIeH)e O TOM, YTO aMEePUKaHCKIe BOEHHbIe
KOpaO/Iy ¥ CaMOJIeThI, MMeloIMe Ha 6OPTY sfilepHOe OpyXKue, MOTYT 3aXOfUThb B
MIOPTHI U IPU3EMJIATHCA Ha aspopipoMax Slnonum. 11 ceHtsa6ps 1969 1. B Xope nepe-
TOBOPOB, IIPOXOAMBIINX B [IeKMHCKOM aspoIOpTY U AIMBIINXCA 60Jee Tpex da-
COB, OBUIO JOCTUTHYTO YCTHOE COBETCKO-KUTAIICKOE [PKEHT/IbMEHCKOe COITIAIleHNe
mMexny A.H. Koceirumnasiv 1 Wxoy OHb-71aeM 0 perieHun mpo6ieM, CBA3aHHBIX C
HOTPAHNYHBIMY BOOPY>KEHHBIMY CTO/IKHOBEHVSIMM, BO30OHOB/ICHU TeneOHHOI
CBA3U MEXJY NHUJepaMi JBYX TOCYIAPCTB M €KETOfIHbIX TOPrOBBIX IIEPETOBOPOB,
0 3aK/IIOYEHNY eXKETOIHBIX TOPTOBBIX IIPOTOKOJIOB, a TaK>Ke 06 00MeHe mocmaMu?.
B aBrycte 1970 I. 3amMecTHTe/b I71aBbI IPAaBUTENbCTBA Tanmanga COOOLIVII O 3aKJII0-
yeHuM ¢ [THOMIIeHeM PKeHTIbMEHCKOTO COITIallleH)s, KOTOpoe MpefycMaTpyBaeT
BO3MOXKHOCTb BCTYIUIEHMA TaWIAHACKUX BOJCK Ha KaMOOIKMIICKYIO TeppUTO-
puio®. B 1992 I. cocTOANOCH YCTHOE TelmepOHHOE COTIALIeHe MeXX/Ty IPpeMbep-MI-
Huctpamu Janun v @uHnaHam, kacawoueecs Mocta bonbioit bensr>.

BMmecTe ¢ TeM Kak B JOKTPUHE, TaK U B IIPAKTUKE MEXIYHAPOAHBIX OTHOILE-
HUII TIOHATNE «IPKEHTIbMEHCKOEe COITIAllIeHVe» MCIONb3yeTcs /I 0003HaueHMA
PasNIMYHBIX aKTOB — OT MOPA/IbHO-MOIUTUYECKNUX [0 MEX/[YHAPOJHO-IPaBOBbIX
o6s3arenbcTB?. Tak, BonblIoit IOpUANYeCcKNit CIOBaphb OIpefe/isieT «PKEeHTIb-
MEHCKOe COIJIallleHye» KaK 0COOBIiT B, He(OPMaTbHOIO MEXIAYHAPOTHOTO CO-
IJIallleHNs (JOrOBOPeHHOCTH). B oT/mune oT 0OBIYHBIX JOTOBOPOB MX HECOOIO-
JieH1e B/ledeT (KaK IIPaBIIO) IOC/IeACTBIA TONIBKO MOpaIbHOro I1aHa. B CroBape
YKa3bIBaeTCsA, 4YTO TaKMe COIMTALIEHNM 3aK/I0YAI0TCA B MMCbMEHHON VI YCTHOM
dbopMe 1 MOAIANAIOT TOf, AECTBUE MPUHINIA TOOPOCOBECTHOTO BBIIIOMTHEHNA
MeX/YHapOLHBIX 00s513aTeNibcTB. ClI0Baph-CIPAaBOYHUK «DKOHOMMKA U IIPABO»
IPKEHT/IbMEHCKME COITIALIEHMA OTHOCUT K pas3pAAY COITIAIIEHMIA B yIIPOIEHHOM
¢dbopMe 1 IpepIIONaraeT JOBEpUTEIbHbIE OTHOIIEHUA MeXy cTopoHamu®®. Crio-
Bapb MEX/[YHapOJHOTO IIpaBa OIpefie/isieT STOT TePMUH KaK 0coOblil By Hedop-

2 Xiaocheng Q. Op. cit. P. 472.
2l Tbid. P. 474.
2 Jlykawyk V.M. Ykas. cou. C. 539, 540.

3 Dorr O, Schmalenbach K. Editors Vienna Convention on the Law of Treaties. A Commentary.
Berlin: Springer, 2012. P. 51.

# Jlykawyx V.V Ykas. cou. C. 540.

» [OnextponHslit pecypc]: // URL: https://petroleks.ru/dictionaries/dict_big_law6.php (mara o6pa-
mienns: 30.04.2018)

* [9Onexrponnbiit pecypc]: // URL: http://determiner.ru/termin/dzhentlmenskoe-soglashenie.html
(mata obpawenus: 30.04.2018)
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MaJIbHOTO MEeXIYHapOHOTO foroBopa. IIpy 3ToM ykas3bIBaeTcs Ha BOSMOXXHOCTD
€ro KaK yCTHOI, TaK ¥ IICbMeHHOIT popM?’.

Cpeny CTOPOHHMKOB HEIPaBOBOI HPUPOAbI HKEHTIPMEHCKUX COIIAIICHMIT
eCTb TOYKA 3peHMs, YTO TaKyue COITIALEHUA B HACTOAILIee BpeMs OXBAaTBIBAIOT
He TOJIKO JIMYHBIe 00513aTe/IbCTBA JO/DKHOCTHBIX JINII, HO ¥ MOpa/bHble 00s513a-
TE/IbCTBA TOCYAAPCTB. IIpy 9TOM CMeHa HO/DKHOCTHBIX JIUIL He BJIeYeT 3a co0oit
IpeKpaleHns 06513aTelbCTB TOCYHAApCcTBa. BMmecTe ¢ TeM yTBepXKpaeTcsd, 4TO,
HEeCMOTpsI Ha HEeIIPaBOBOJI XapaKTep, [UKEHT/IbMEHCKVIEe COITIALIeHVSI TeM He Me-
Hee IPEefICTAB/IAIT co00II HOPMATUBHOE SBJIEHME, @ YCTAaHOB/ICHHBbIE UMM IIpa-
BIJIA PETYIMPYIOT MEXTOCYAapCTBeHHbIe OTHOIEeHNA. CTOPOHBI CUUTAIOT CeOs
CBSI3aHHBIMU MX IIOJIOKEHUAMU 1 TPeOYIOT APYT OT ApPyra MX YBaXKeHU:d; TaKue
coryameHns o6s3bpIBAIOT MTOIUTUYIECKY VIU MOpanbHO®. [Tpn aTOM, HasbIBast UX
JIOTOBOPEHHOCTAMM, aBTOPbI He OTpuUIamy, 4To gentlemen's agreements MoryT
bopMynupoBaTh 00CTOATENILCTBA U perynupoBarhb nosegenne”. VLY. Jlykamryk
CYUTAJI, YTO B TOYHOM CMBICJIE TEPMMH «PKEHT/IbMEHCKIE COTTIAllIeHNsI» O3HaYa-
eT YIPOLIeHHYI0 GOPMY MEXAYHAPOJHOTO COIIALlIeHNsI B YCTHOM dopMme, 06/1a-
JAIOLIEr0 MOPATbHO-IIOTIUTUYECKON, @ He IOPUANYeCcKol 00513aTeIbHO CHIoi™.

EcTb 1 MHas TOYKa 3peHus, COIIACHO KOTOPOII JKEHT/IbMEHCKIE COT/IAleH s
aCCOIMMPYIOT C YCTHBIMY IIPAaBOBBIMY MEX/IYHApPOLHBIMU OTrOBOpaMu. B kaue-
CTBe NPVMEPOB HEPeKO IPUBOAATCS YCTHBIE COIVIAIICHMS MEX/y IIOHTUICKIM
1apeM MUTpUaToOM 1 pUMCKUM BoeHadanbHUKOM Cyiioit (84 I. 1o H.3.), MeXAY
JTronBurom Hemenxum m Kapmom JIsiceim (870 r.), mexpy Ilerpom Benukum n
®pupgpuxom I (1697)°!. B 1696 . Takum 06pa3oM ObUI 3aK/TI0UeH CO03 Mexy [le-
tpoM I n ABryctom II*%

EcTb 1 mpoMesxyTouHas Touka 3peHus. Tak, C.B. YepHnueHKo oT™MedaeT, 4To,
I10-BUAVIMOMY, YCTHBIE JJOTOBOPBI, KaK ObI MX HY Ha3bIBa/IM, MOTYT OBITH U I0pU-
IOUYECKY 00SI3bIBAIOIIMMY AaKTaMu>>,

KoHeuHO, He/b3s OTOX/ECTB/IATD PKEHT/IbMEHCKYIE COITIALIeHNA 110 IMYHBIM,
JaCTHBIM BOIIPOCAM C COITIALIIEHNAMY, HalIPaB/ICHHBIMU Ha PETYIMPOBaHME MEX-
TOCY/IJapCTBEHHBIX OTHOLICHWIT, CO3JAIONIMI IIPAaBOOTHOLIEHNS MEXAY ToCy-
JapCcTBaMy, MHBIMU CyObeKTaMu MeXXJyHapogHOro mpasa. HecomHeHHO, ycTHO®
COIVIAIlIeH)e B CBOEIl OCHOBE BCErZla OCHOBBIBAJIOCh Ha YECTHOM CJIOBE, Ha MO-

¥ CnoBapb MeXAyHapofHoro npasa. M.: MexyHaponHble oTHoIIeHus, 1982. C. 39, 40.
* Jlyxawyx V.J. Ykas. cou. Tom L. C. 538.

¥ MexpyHapopHoe npaso = Volkerrecht / Burturym B. u ip.; mep. ¢ Hem. M.: MindoTponuk Mepua,
2011. C. 41.

3 Jlykawyx VI.J. Ykas. cou. C. 540.

31 Dorr O, Schmalenbach K. Op. cit. P. 51.

2 MexpyHaponHoe npaso / nop obur. pex. E.A. Koposuna. C. 399.
» Yepruuenxo C.B. Ykas. cou. C. 125.
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pa/IbHOI OTBETCTBEHHOCTH TeX, KTO ero fiaBajl. HeBbINO/THeHNe OHOI 13 CTOPOH
YCTHOTO COIJIALlIeHMsI IOfPIBA/IO ee aBTOpuUTeT. I1o06HbIe HefiCTBUS IPUHOCK-
IV HAPYILINUTENIO He TOMbKO MOPaJIbHBIE, HO U IOIUTHYECKIE U3ep>KKN. [laHHas
CTOpOHA JIMIIAJIACh Y JOTOBOPOCIIOCOOHOCTH, a Y IPOTVUBOIOTIOXHOI CTOPOHBI
HOSIB/IIUCD COMHEHUS, YTO C TaKUM TOCYHAApPCTBOM WIM KOHKPETHBIM JJOJDK-
HOCTHBIM JIMIIOM MOYXHO O 4eM-/100 JOroBapuBaThCsi KPOMe Kak B IMMCbMEHHOII
dopMe, WM YTO B OTHOIIEHNUAX C TAKMM HAPTHEPOM II0 MEXTOCYHAAaPCTBEHHBIM
BOIIPOCAM CJ/IelyeT IIPOSIBIATh 0COOYI0 OCTOPOXXHOCTb.

To >xe camMoe MOXXHO CKa3aTh B OTHOLIEHMN YCTHBIX MEXAYHAPOJHBIX COITIA-
IIeHNIT, 3aTParnBaOIVIX IIOTUTIYECKYI0 VN BOeHHYIo chepy. B crydae nx Ha-
pylIeHus BBUJY UX 3HAYMMOCTY VM BaXXHOCTM J/ISI MEKTOCYJapPCTBEHHBIX OTHO-
IIEHVIT HAHOCUTCS GOJIBLION MOMUTUYECKUII Yiiep6 OTHOLIEHNM CTOpoH. IIpn
3TOM CTpafiaeT ¥ aBTOPUTET CTOPOHBI, HAPYILIMBIIIEil CBOe 0053aTeNnbcTBO. MHOTO
CIIOPOB UJIET O IKEHTIbMEHCKOM COITIAIeHNM, 3aKmodeHHbIM M. TopbaueBbiM
U 3amafHbIMK JAepamu o Hepacmpennun HATO na Bocrok. He caepxasiune
9TOro0 00s13aTe/IbCTBA CTPAHBI 3allajja CTaIN YTBEPXKAATh, YTO TAKOTO YCTHOTO CO-
IJIallleHNA He ObUIO. DTO MOAPBIBAET JOBEpME K TAKUM «IIAPTHEPaMM» U CTABUT
BOIIPOC O 3aK/TIOYEHNI C HUMM TOJIBKO IMCbMEHHBIX MEeXX/YHAPOJHBIX JOTOBOPOB
110 0c060 Ba)XHBIM BOIIPOCAM MeXX/[YHAPOJHbBIX OTHOIIEHNIL.

3amMeTnM, 4TO HapsAY C TEPMUHOM «IXKEHTTIbMEHCKIE COT/IALIEHsT» st 060-
3HAYeHNs YCTHBIX COMIALIEHNIT MCIIONb3YIOT TePMUHBI «<HOPMATUBHBIE [PKEHT/Ib-
MEHCK€e COIMALIEeHNsI», «IIOMUTUYIeCKIe COITIAIeHNsI», «cornamenus de facto»,
«HeO0O0sI3bIBAIOIIIIE COITIAIIEHNSI», «MOPA/IbHBIE COITIAIIEHIST», «COT/IALIEHNS MSAT-
KOTO IIpaBa», «HE3aKOHHBIE WJIV HEIPABOBbIE COITIAIICHNS», «COIJIAIIECHYIS, JI-
IIEHHbIe IOPUANIECKON CUMbI», «HEe00sI3aTe/IbHble COITIAIIECHIS», «MEeX/YHAPOH-
HbIe JIOTOBOPEHHOCTI»** U JIp.

FOpuandeckas 06513aTebHOCTD YCTHOTO, KaK U IIMCbMEHHOTO MEXX/[YHAPOJHO-
rO JJOrOBOpa OCHOBBIBAETCA HA IPUHLUIIE TOOPOCOBECTHOIO BBIIOTHEHMS CBO-
UX MeX/YHapPOIHBIX 00513aTe/IbCTB — OJHOM U3 OOLIeIPM3HAHHBIX ¥ OCHOBHBIX
IPYHIUIIOB MEX/IYHAPOZHOTO IpaBa. VI3 Teopuy MeXAyHapOAHOTO MpaBa 13-
BECTHO, YTO 3a HapylIeHMe MeK/IyHapOJHOTO 00513aTe/IbCTBa HACTYIIAeT WM T10-
nMuTUYecKas, unu (1) MaTepuaabHas OTBeTCTBEHHOCTD. Kak IokasbIBaeT MpaKTy-
Ka, B CJIy4ae YCTHBIX MeXXAYHAPOAHBIX JOTOBOPOB IIPY MX HAPYIIEHN) BO3HUKAET
HOJIUTHYECKAs OTBETCTBEHHOCTD, IIPEJyCMaTPUBAIOLIas MOPA/IbHOE Y/IOB/IETBO-
peHMe IOCTpajiaBIleli CTOPOHBI, KaK IIPaBUIIO, B popMe caTuChaKIy.

I[To HaieMy MHEHUIO, IPUM3HAKOM YCTHOTO MEXAYHApORHOIO JOrOBOPa, OT-
JINYAONIMM €r0 OT OOBIYHOTO COITIAIIEHUA WM IIPOCTON JJOTOBOPEHHOCTH, He
UMEIOILIVX I0pUANYeCcK) 0053aTe/IbHOTO XapaKTepa, sIBIACTC HaMepeHue CropoH
3AKIOYUMb MakKo20 poda 002060p, obecriednBaeMblli MTPUHYAUTEIBHON CUION

3 Klabbers J. Op. cit. P. 18.
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rOCy/lapCTBa II0 peajm3alyuy ero nonoxenui. I[Ipy sTom fo/mKHa MpUCYTCTBO-
BaTb y0ex0eHHOCb €20 YHACHUKOS 6 10PUOU1ecKoli Cue maxozo conauieHus,
€ro I0JIOXKEHMIT, CBOEr0 pojja opinio juris 11 Me>XAyHapOAHbIX 0ObIyaeB. B cBoo
oyepeqp, I MUCbMEHHBIX MEXIYHAPOJHBIX JOTOBOPOB TaKOrO pofia HaMmepe-
HIEM ABJIAETCA YCTAaHOBJIEHHAs MEXYHAPOHBIM IIPAaBOM M HALIMOHA/IbHBIM 32-
KOHOJIaTe/IbCTBOM IIPOLieflypa BBIPAXKEHUA CYOBEKTOM MeX/[YHApOZHOTO IIpaBa
IOPUANYECKON 00s3aTenbHOCTI foroBopa. VIV, JIykamyk oTMedas, 4TO BaKHO
BBIp@KEHHOE HaMepeHMe 3aKI4YNUTh forosop”. B CopaBoOYHOM PYKOBOACTBE
coopuuka goroopos OOH oTmeuaercs, YTO, XOTS YCTHBIE COIVIALIIEHVSI MOTYT
OBITb PeJKVMU, OHM MOTYT MMETb TaKyIo >Ke 00s3aTe/lbHYI0 CUIY, 4TO M JIOrO-
BOPBI B 3aBUCHMOCTM OT HaMepeHMs CTOPOH’®. TO, Ha HAlll B3I/IA/l, OCHOBHbIE
npusHaku. Hanpumep, cBUAETEIbCTBOM 3aK/II0YEHNA YCTHOTO MEX/IyHapOJHOTO
JOrOBOpa MOXKET ABATHCA IMPEJIOKEHNE OFHONM U3 CTOPOH He 3aK/II09aTh IVCh-
MEHHOT'O MEXTYHapO/IHOTO JJOTOBOPA, & OTPAHNYNTHCA HETJITACHBIM JIPKE€HT/IbMEH-
CKMM COTITIallIeH}eM TaKOJ JKe I0pPUINYECKOI CUIBL.

B T0 >xe BpeMs yCTHBIE COITIALlIEHNs ¥ JOTOBOPEHHOCTY MCK/IIOUNUTEIBHO MO-
PabHO-MIOIMTUYECKOTO IJIAHA IMEIOT MECTO TOI7IA, KOIZIa CTOPOHBI HE HACTAMBaIOT
Ha VX IOPUANYECKOI 00A3aTeIbHOCTI 11 He MPEMIOJIaraloT, YTO B OyAyIieM OHM He
OyIyT BbIpaXkKaThb IPOTECTa MM TPeOOBATh MHBIX KOMIIEHCAIIVIOHHBIX Mep B CTydae
HEBBINIOTHEHNA CBOMX 00:A3aTenbCTB. [103TOMY, Ha HAll B3ITIAM, AVMCKYCCUU IO IIO-
BOZly 0053aTe/IbHOCTU YCTHBIX MEXXAYHAPONHBIX COIVIAIIEHNIA, VCIIONb30BAHNUSA TIPK
3TOM Pas3/IMYHbIX TEPMUHOB — «YCTHBII MEXIYHapOJHbIN IOTOBOP», «YCTHOE CO-
I7IAIIeHNe», «PKEHTIbMEHCKOe COIIAllIeHNIe», yCTHASA JOTOBOPEHHOCTb» U T.II. — He
MIMEIOT CMBICTIA. BayKHO 3HaTh, KAKMX YCTAHOBOK IPUJIEP>KUBAIOTCA €TO YIaCTHUKM,
3Ha4yeHMe COIVIAllleHNA M HaMepeHus CTOpPOH. POlOBbIM TepMMHOM ISl «yCTHOTO
MEX][YHApOJIHOT'O JJOTOBOPa» SAB/IAETCA TEPMUH «MEXKYHAPOSHDIN JOTOBOP».

Cy6beKTaMy 3aK/TIOYEHNA YCTHBIX MEX/[YHaPOJHBIX JOTOBOPOB ABJIAIOTCS TO-
CYHapCTBa, MHbIe CyOBEKTBI MEXXYHAPOJHOTO IIPaBa, KaK IPaBUIO, B JINIiE I71aB
TOCY/IapCTB, IPaBUTENbCTB, BEOMCTB MHOCTPAHHBIX JIe/l. JTO ABIAETCA CIIO-
KVMBIIVMCS MeX/IYHapOZHBIM 00bI4aeM, BHe 3aBICUMOCTH OT TOTO, YTO JJAHHBII
BOIIPOC CIIel[a/IbHO He NPeJyCMOTPEeH B 3aKOHOZIaTeNbCTBE. B MpOIIIOM MUHMK-
CTPbl MHOCTPAHHBIX JIe/l OTPAaHMYMBAINACh B OCHOBHOM 3aK/IIOUY€HMEM COIJIAlIe-
HUIT B GOpMe COBMECTHBIX 3asBJIeHMIT, 0OMeHa HOTaMU U JKEHTIbMEHCKIX CO-
rnamrennit. Tak, B sasBnenun TACC (mapt 1957 1.) coobimanocs, uro CIIA B3su
Ha ce6d rapaHTUM B OTHOIIEHUM VI3pamis Mo IKeHTIbMEHCKOMY COITIAIIEHUIO
MeXJy I7TaBaMy BeJJOMCTB MHOCTPAHHBIX JIe/l 3TUX TOCYAApPCTB. 3aKII0YeHNe, B

» Jlyxawyx M.J. Ykas. cou. C. 533.

3 United Nations Treaty Collection (Treaty Reference Guide). Available at: // URL: https://www.
gc.noaa.gov/documents/gcil_treaty_guide.pdf (zara o6pamenns: 10.09.2018)

77 Jlykawyx V.V Ykas. cou. C. 372, 539.
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TOM 4YJC/Ie Y YCTHBIX MEX/YHApOJHBIX JOTOBOPOB MEXBEJOMCTBEHHOIO XapaK-
Tepa MOXKET OBITh BO3TIO’KEHO 3aKOHOZIATeTbCTBOM Ha OpPTaHbI VICIIOMTHUTEIbHO
BJIACTU B NMIE UX PYKOBOAMTenei. He MCKII0YEHO, YTO TaKOrO pofia IOrOBOPbI
MOTYT 3aK/II0YaTh 11 VIHbIE JO/DKHOCTHBIE JIMIIA TOCYAAPCTB VU MHBIX CYOBEKTOB
MEeXX/JYHapOIHOTO IIPaBa, MIMEIIIie HeoOXOAMMbIe TIOTHOMOYNL.

CMeHa O/KHOCTHBIX /INII, 3aK/TI0YMBIINX YCTHBIV MEX/IyHapOIHbIN JOT0BOP,
He JO/DKHA IpeKpallaTh AEMCTBUA TAKOTO COITALIEHNSA, €C/IM TOIbKO 9TO HE MX
«mraHbIe» 06A3arenbcTBa. Ilo MHeHuto V.V Jlykamyka, fake «IM4HbIe» 00s3a-
TE/IbCTBA CBOETO IPEJIIeCTBEHHNMKA HOBDBIN NPE3UNEHT HE MOXET C JIETKOCTDHIO
UTHOPUpPOBATh™.

O60061YB IPAKTHKY 3aK/II0YEHN PaCCMAaTPUBAEMOTO BI/IA MEX/[YHAPOIHBIX
JIOTOBOPOB, MEX/YHapOZHble 00bIYal U JOKTPUHBI YYEHBIX B JJAHHOI 06macTy,
MO>KHO NPMIITY K CIEAYIOIIMM OOLIMM OlieHKaM. B 3aBMCHMOCTY OT ypOBHS 3a-
K/IIOYEHMA YCTHBIE MEX/YHAPOHbIE JOTOBOPbI MOXKHO IIOAIpa3JeNATh Ha TPaju-
LMIOHHbIE BUJBI — MEXIOCYNApCTBEHHbIE, MEXIIPABUTENbCTBEHHbBIE U MEX]IY-
HapoOfiHble JOTOBOPbI MEXBEeJOMCTBEHHOTO XapaKTepa. TeopeTmyecky ycCTHbIe
MeX/IyHapOZIHble JOTOBOPHI MOTYT OBITb ¥ MHOrOCTOpOHHUMMM. OfHaKO, Kak
ITOKa3bIBaeT IIPAKTMKA, €r0 YIaCTHUKAMU ABJIAETCA OTPAHMYEHHOE YMCTIO0 TOCY-
JapCTB, Yallle BCETO 3aK/II0YAIOTCA JBYCTOPOHHME JOTOBOPHI.

ITo copep>kaHMIO yCTHBIE MEX/IYHAPOHbIE JOTOBOPBI He AB/IAITCA KIaccude-
CKVIMH, @ OTHOCATCA K Pa3HOBUIHOCTAM JIOTOBOPOB, 3aK/I0YE€HHBIX B YIIPOLIEH-
Holl popme. OHM, KaK IPaBUJIO, PETYIMPYIOT KaKOI-1MO0 Y3KIil BOIIPOC MEXAY-
HAapOJHOTO COTPYJHIYECTBA VI COfEpKaT HeOOIbIIOe KOMNIeCTBO HOPM. YCTHBIE
MeXX/YHapOJIHbIe JIOTOBOPBI Ia)Ke MOTYT COfiep>KaTh KakKoe-Mbo OfHO 06sA3a-
TeNbCTBO. [IpudeM Takme JOrOBOPBHI MOTYT MPEACTAB/IATb COO0I MHAMBUYATIb-
Hble aKThl. He MCK/II09eHO0, 4TO B yCTHOM MEX/YHapOIHOM [JOTOBOPE, TAK XK€, KaK
U B ICbMEHHOM, MOTYT COJIEP>KaThCsA, B TOM YMC/I€e HOPMbI PEKOMEH/IATETbHOTO
XapaKTepa — HOPMbI MEX/[YHAPOJHOIO «MATKOTrO» IIpaBa.

ITo cpoky peiicTBuA yCTHBIE MEXJyHapOJHbIE JIOTOBOPbI, KaK IIPaBU/IO, He
UIMEIOT JONTOCPOYHOTO XapaKTepa U PacCYMTaHbI Ha HeOOIBIION CPOK, HEPESKO
Ha pa3oBble COOBITIA, TAaK KaK HEPEKO 3aBUCAT OT IOIUTUIECKOTO JOBEPUsA TO-
CYlapCTB U uX npepcraBuTeneil. [lomurndyeckue oTHOIIEHN A, KaK M3BECTHO, He-
JOJITOBPEMEHHBI.

[Tpouenypa 3akmr0YeHNsA YCTHBIX MEXIYHAPOJSHBIX JOTOBOPOB PEryIMPYETCA
HOpMaMJt 06IIero MeXYHapOJHOro mpasa. [[/isi HuX He CBOJICTBEHHA IIPOLeAY-
pa 3aK/II0YeHNs MMCbMEHHBIX JJOroBOpoB. Ha BHyTpurocygapcTBeHHOM YpOBHE
TAKOJ BOIIPOC TEOPETUYECKU JIODKEH PEryMpOBaTHCA 3aKOHOMATENLCTBOM T'O-
cygapcTBa. OTHAKO peKo MOXHO BCTPETUTD IOJOOHOTO pOfa 3aKOHbI MM MOJI-
3aKOHHbIe HOpPMaTVBHBbIe IIpaBOBble aKThl. PefepanbHblil 3aKoH oT 15.07.1995

3 Tam xe. C. 551.
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Ne 101-®3 «O mexpyHaponHbIX foroBopax Poccuiickoit @efepanum» TaKux po-
LIeAyp He IpeaycMaTpyUBaeT, KaK ¥ YIOMUHAHM 00 YCTHBIX ME&X/YHapOJHBIX O-
roBopax. He nckmodeHo, 4T0 paspaboT4mky JaHHOTO 3aKOHa IT0/1arasiy, YTO 3TOT
BOIIPOC SIBJIAETCS VCKITIOUMTETBHO NIPEpOraTuBOil MeX/[YHAPOJHBIX 00bIYaeB, a
cornacHo 4. 4. ct. 15 Koncturyunn Poccun o1enprsHaHHble HOPMBI MEXYHA-
POJIHOTO IpaBa, T.e. MeKAYHAPOAHbIe 00bIYalM, KaK 9TO CUNTAIOT MHOIVE Y4eHbIe
Yl IPaKTUKN, ABJIAIOTCS COCTABHOI YacThI0 IPpaBoBoii cucteMsl Poccuiickoit Qe-
fepanum.

YcTHBI MeXAYHAPOHBII JOTOBOP, OYEBUIHO, MOXKET OBITb MI3MEHEH €r0 CTO-
poramu. OH MOXXeT IMPEKPaTUTh CBOE CYLeCTBOBaHME B ClIydasAx: COITIaCKsA Ha
3TO ero CTOPOH; KOPEHHOTO M3MEHEHN 0OCTOATENbCTB, TPV KOTOPBIX OH OBLI 3a-
KI04eH. Takoro pojia JoroBOop MOXeT OBITh IIPeKpallieH B CTy4Yae CyLeCTBEHHOTO
HEBBIITOIHEHNA OJJHOM 13 CTOPOH €r0 II0/I0XKEHMIA.

ToBopst 0 TpaHChOpPMALINM HOPM YCTHBIX MEXK/[YHAPOJIHBIX IOTOBOPOB B HAIlM-
OHAJIbHOE IIPaBO, TO TOJIbKO 3aKOHOJATENbCTBO KOHKPETHOTO FOCYyjapCcTBa OIpe-
JiesieT CIIoco0, ¢ MOMOIIbI0 KOTOPOTO MOJKOOHOTO POfia JOTOBOPBI CTAHOBSTCS
YaCThIO IIPABOBOJ CUCTEMBI TOCYAPCTBA, & TAKXKe CIIOCO0 peLielny, T.e. TeKCTY-
QJIPHOTO BKJIIOYEHNsI BO BHYTPUTOCYAAPCTBEHHYI0 HOPMAaTUBHO-IPABOBYIO 6a3y.

YcTHBIE MEXIYHapOJHbIE JOrOBOPBI MOTYT OBITh TPaHCPOPMIUPOBAHBI B OT-
Iile/IbHBbIe MEX/JYHapOJgHbIe JOKYMEHTH! (KOMMIOHMKE, IICbMEHHbIe 3asBJICHN,
IIPOTOKOJIBI TI0 Pe3y/IbTaTaM IIeperoBOpoB I T.IL.), YTO He MEHsAET X YCTHOTO Xa-
pakrepa. Ho, kak ykaspiBaer C.B. UepH1MueHKO, OHM CIIy>KaT [JOKa3aTeNbCTBOM
3aKJIIOYeHNMA TAaKOI'O pojia JOTOBOPOB, IlepefiaBas ux cogepskanue’. Takoro poga
IOTOBOPBI MOTYT HalITU OTPaKeHMe B MEX/YHAPOJHbBIX JOKYyMEHTaX B BUJIE CChI-
JIOK, YKa3bIBAIOIIVX Ha MX CYIleCTBOBaHMe. B MeXXTyHapOIHBIX JOTOBOpaxX HepeJ-
KO COJeP>KaTCA MOIOKEH) O BOSMOYKHOCTY 3aK/II0YEH)S B X Pa3BUTIE JOTOBO-
PEHHOCTeI!, B TOM 4MC/Ie IOPUIMYECKY 3HAUYMMBbIX.

Cnoco6 mpoMy/Ibraiyuy YCTHBIX MK YHAPOSHBIX IOTOBOPOB TaKKe AB/ACTCA
IIpepOoraTUBOI CAMOT0 roCyfiapcTBa. ITO MyOMMKaysa B opuimantbHeIX COOpHU-
KaxX MeX/lyHapOJHbBIX JJOTOBOPOB, KaK 3TO MMEJI0 MECTO B IE€PUOJ, CyLeCTBOBA-
st CCCP. Ilpouenypa nofo6HOro xapakTepa MOXKET HaiiTH OTpakeH)e B 3a-
KOHOJIaTe/IbCTBe KOHKPETHOro rocygapctsa. Tak, B 1982 r. Konrpecc CIIIA BHec
TIOIIPaBKy B 3aKOH O ITyOIMKALMI MeX/[yHaApOJHBIX JOroBopoB (1972), cormacHo
KOTOPOJ YCTAaHOBUJI MOPAJOK NMMCbMEHHOTO 3aKPEIIEHN YCTHBIX COITTallEeHNIA.

TaxuM 06pa3oM, MOXKHO BBIJIeTUTb TPeOOBaHNA, KOTOPBIM NO/DKHBI Y OB/IET-
BOPATb COBpEMEHHbIE YCTHBbIE MeXIYHapOAHbIe JOroBOpbl. Ha Ham B3I/, Tako-
0 POfja IOTOBOPBI JO/DKHBL: 1) COOTBETCTBOBATH OOIIEIPM3HAHHBIM IIPUHI[AIIAM

¥ Unvuncxas O.J1. Bonpochl IpyMeHEHNA MeX/YHAPOTHBIX 0OBIYHO-IIPaBOBBIX HOpM // XKypHan
poccurickoro mpasa. 2012. Ne 11. C. 114.

Y Yepruuenxo C.B. Kontypsl MexyHapogsoro npasa. C. 125.
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MeXIYHapOIHOTO ITpaBa; 2) KaK U MIChbMEHHbIe MEeX/JyHapOgHbIE JOTOBOPHI 4/le-
HoB OOH, ne mpotnBopeunts YcraBy OOH; 3) He MpOTMBOpEYNTDh 3aKOHOJA-
TE/IbCTBY CBOMX FOCYAAPCTBA. B IPOTMBHOM cTydae, COIIaCHO 3aKOHOAATENbCTBY
MHOTUX TOCYJapCTB, TaKMe JJOTOBOPHI, KaK MPaBIIO, O IexKany 6bl paTtuduka-
IIVIM, 9TO, KaK IIOKa3bIBaeT IPAKTIKA, HECOBMECTUMO C XapaKTepOM 11 HeOOXOMM-
MOCTBIO 3aK/TIOUEeHN A O0OOHBIX JOTOBOPOB; 4) 3aK/TI0YAThCS B PAMKaX IIOJTHOMO-
i1 JO/DKHOCTHBIX JINII, IIPESOCTAB/IAeMbIX HallMIOHATbHBIM 3aKOHOJATeTbCTBOM
VI MK YHAPOLHBIM IIPABOM.

CMeHa [JO/DKHOCTHBIX JINII, TIPEACTAaB/IAIOINX TOCYJapPCTBO, MHBIX CYObeKTOB
MEXIYHapOIHOTO TIpaBa IIpY 3aK/II0YeHN YCTHOTO MEX/YHApOJHOTO JOTOBOPA,
He JI0JDKHA BJIeYb 3a c00011 IIpeKpalle Vsl MeXJYHapOgHbIX 00s513aTenbcTB. Ecmm
CTOPOHA TAaKOTO JOrOBOpa CCBUIAETCS Ha HETO KaK Ha JIMYHbIe 00sA3aTelbCTBa
IpeJIIeCTBEHHIKOB, TO IpyTras CTOPOHA MOXeT OBbITh He CBsI3aHa JOTOBOPHBIMM
00513aTeIbCTBAMIA.

OCHOBHBIMM TIPU3HAKAMMY, TO3BO/IAIONIVMYI OTAEIUTD YCTHBIN MeX/[yHApOX-
HBIJI JOTOBOP OT MHBIX IOPUAMYECKY HEOO0I3aTe/IbHbIX YCTHBIX MeX/[yHapOJHBIX
COTJIAILIEHMII U IOTOBOPEHHOCTEI, KaK YKa3bIBa/IOCh BBIIIIE, ABJIAIOTCSA HaMepeHue
CTOPOH 3aK/IIOYNTD TAKOTO POJA JOTOBOP, UX YOKIEHHOCTD B €r0 IOPU/YeCKOI
cuJIe, Ha 4YTO CTOPOHAM Ba)KHO 00palaTh BHYMAHIE IIPU €T0 3aK/TI0UeHU .

Mo>xHO cOopMyIMpOBaTh CIefyolee OIpeielieHIe: YCMHbLL MeN0yHaAPOoO-
HbLll 002060p — 3TO IOPUANIECKM-005A3aTeIbHOE MEeKIYHAPOJHOE COITIAIICHNE,
3aK/TI0YEHHOE MEX/Y TOCYapCTBAMY WIM MHBIMM CYyO'beKTaMU MEXIYHapOJHOTO
IIpaBa MX YIOTHOMOYEHHBIMM IIPEACTaBUTENIAMNU B YCTHOI (popMe 1 perynupye-
MOe MeXIYHapOJHBIM IIPaBOM, HE3aBICUMO OT €T0 KOHKPEeTHOTO HaVIMEHOBAaHNA
(«yCTHBIII MEXXIYHAPORHBIN JOTOBOP», YCTHOE COITIAILIEHIIe», «IXKEHTTbMEHCKOe
COTJIallleHMe» U T.IL.) ¥l BO3MOXKHOTO JIa/IbHEJIIero JOKYMEeHTa/IbHOTO 3aKpeTie-
HIIA, IPU3BAHHOE PETy/IMPOBATh MEXXIOCY/JapCTBEHHbIe OTHOLIEHNA 1 0becneyn-
BaeMoe IIPYHYANTEIbHON CUION 3aK/IIOYMBIINX €T0 CYO'beKTOB MEeXAYHAPOJHOTO
mpasa.
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Abstract

Oral international treaties can be attributed to one of the sources of international law that
are less studied in the legal sciences and rarely used in the practice of interstate relations.
Therefore, in the presented article on the basis of dialectical method of research, use
of general scientific methods of research, as well as such private scientific methods
as: historical legal, comparative legal, method of legal modelling and legal forecasting,
the results of the study of legal nature of oral international treaties are presented. The
work shows the advantages and disadvantages of such treaties and their attitude to
them in the doctrine of international law. The issue of increasing their role in regulating
interstate relations is raised. Ordinary and treaty rules of international law governing
the process of conclusion, action, amendment, termination of oral international treaties
and other matters related to their functioning are considered. The history of formation
of oral international agreements are described, their examples are given. Similarity and
distinction between oral and written international treaties, interaction of oral international
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treaties and domestic law are shown. The correlation of the term “oral international
agreement” with such terms as “gentleman’s agreement”, “verbal agreement”, “verbal
arrangement” is revealed. The requirements to be satisfied by modern oral international
treaties are substantiated. Among them: conformity of oral international treaties with
universally recognized principles of international law (as well as for written international
treaties of UN members), non-contradiction of the UN Charter, as well as the legislation of
its States; their conclusion within the powers of officials provided by national legislation,
international customs or international treaties of the States concerned. It is shown that
the intention of the parties to conclude a legally binding oral international treaty, the
conviction of States and other subjects of international law in its legal force are the main
signs that allow to distinguish this kind of Agreement among other agreements in the
international arena that are not legally binding. An oral international treaty proposes to
understand the legally binding international agreement concluded between States, other
subjects of international law by their authorized representatives orally and regulated
International law, regardless of its specific name (“oral international treaty”, “verbal
agreement”, “gentleman’s agreement”, etc.) and its possible further documentation,
designed to regulate inter-state relations and enforced force of the constituent entities
of international law.
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Abstract

When European consumers wish to make an online purchase from a business located in a
Member State of the European Union other than their home country, they are often offered
higher prices or less favorable terms than those enjoyed by local consumers. This situation
should change after the adoption by the Council of the European Union on February 27, 2018
of the Regulation on the prohibition of “geo-blocking” practices. Once this law enters into
force in December this year, online traders will have to serve foreign consumers “the same
as the locals”. From buying Swedish furniture on an ltalian website to renting a car for their
next holidays, EU consumers will not have to pay higher prices, be offered different conditions
or have their credit card refused because they live in another EU member state. This law is
just one of the 16 measures initiated by the Commission as part of its Digital Single Market
Strategy for Europe aiming at removing restrictions to competition imposed by suppliers on
selling goods and digital content to customers located in another member state. Other key
measures include harmonized European Union rules on contracts for the supply of digital
content and for online sales of goods, cooperation between national authorities responsible
for the enforcement of consumer protection laws, efficient and affordable cross-border par-
cel delivery, simplified VAT rules, copyright modernization and assessment of the role of on-
line platforms and intermediaries. A fully functioning digital single market has the potential to
contribute on the order of EUR 415 billion per year to European GDP.
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Introduction

E-commerce in the EU has grown steadily over the past years. Today the EU is
one of the largest e-commerce markets in the world. Based on Eurostat data, the
percentage of individuals aged between 16 and 74 that ordered goods or services
over the internet has grown steadily from 30% in 2007 to 55% in 2016'. Neverthe-
less, EU consumers and e-retailers do not take full advantage of the single market.
Only 15% of consumers bought online from other EU countries in 2014, although
44% did so in their own country; over three quarters (84%) of online sales in
2014 were to consumers in the same country where the vendor was located?. Ac-
cording to a sector inquiry ordered by the European Commission, 52% of potential
cross-border purchases are blocked®.

There are several types of obstacles to cross-border e-commerce within the EU.
For instance, when a consumer attempts to make an online purchase in a Member
State other than his country of permanent residence, he may be required to pay a
higher price, be subject to different conditions of sale or even be refused payment.

Such obstacles hamper the realization of a single digital European market which
can be defined as a market in which free movement of goods, persons, services and
capital is ensured and in which individuals and businesses can freely access files
and information on the internet as they conduct online activities in an environ-
ment with fair competition and a high level of protection for consumer rights and
personal data, regardless of their citizenship or place of residence*.

In order to foster the creation of a single digital European market, the European
Commission adopted on May 2015 the Digital Single Market Strategy for Europe®
(DSM). The Strategy outlines several key actions upheld by three pillars through
which the Commission envisages creation of a digital single market. One of these
pillars involves ensuring access for consumers and businesses to goods and ser-
vices via e-commerce across the EU.

! 2016 Eurostat Community Survey on ICT usage in households and by individuals//http://ec.europa/
statistics-explained/index.php/E commerce_statistics_for_individuals. See also data from Flash Euro-
barometer 397 (2015), Consumer attitudes towards cross-border trade and consumer protection
(accessed: 04.01.2018)

2 EU Open Data Portal; Flash Eurobarometer 413 //https://data.europa .eu/digital-single-market/en/
news/digital-single-market-strategy-europe-com2015-192-final (accessed: 05.01.2018)

* See http://www.eesc.europa.eu/en/news-media/press-releases/eu-digital-market-consumer-
protection-must-be top-Priority (accessed: 05.03.2018)

* See http://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1447773803386&uri=CELEX%3A52015
DCO0192. (accessed: 28.02.2018)

> European Commission; COM(2015) 192 final//.http://ec.europa.eu/digital-single-market/en/
news/digital-single-market-strategy-europe-com2015-192-final (accessed 05.01.2018)
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For this pillar the Commission has already undertaken several actions, includ-
ing legislative proposals in the following areas: (i) harmonized EU rules on con-
tracts for the supply of digital content and for online and other distance sales of
goods® and on cooperation between national authorities responsible for the en-
forcement of consumer protection laws’, (ii) efficient and affordable cross-border
parcel delivery?®, (iii) unjustified geo-blocking’, (iv) simplified VAT rules and (v)
copyright modernization'®. The Commission has also assessed the role of online
platforms and intermediaries'".

¢ Proposal for a Directive of the European Parliament and of the Council on certain aspects
concerning contracts for the supply of digital content, COM (2015) 634 final//https://ec.europa.eu/
transparency/regdoc/rep/1/2015/EN/1-2015-634-EN-F1-1.PDF (accessed: 03.04.2018); and Proposal for
a Directive of the European Parliament and of the Council on certain aspects concerning contracts for the
online and other distance sales of goods, COM(2015) 635 final//.https://www.eumonitor.eu/9353000/1/
j9vvik7m1c3gyxp/vjzqfzm2wova (accessed: 28.03.2018)

7 Proposal for a Regulation of the European Parliament and of the Council on cooperation between
national authorities responsible for the enforcement of consumer protection laws, COM (2016) 283 final //
https://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/1-2016-283-EN-F1-1.PDF (accessed: 18.02.2018)

8 Proposal for a Regulation of the European Parliament and of the Council on cross-border parcel
delivery services,COM(2016)286final// https://www.regjeringen.no/contentassets/4a741ccb94cb4e3392
5etb846a76398f/konsekvensutgreiing-del-4.pdf (accessed : 13.02.2018)

® Proposal for a Regulation of the European Parliament and of the Council on addressing geo-
blocking and other forms of discrimination based on customers’ nationality, place of residence or place
of establishment within the internal market and amending Regulation (EC) No 2006/2004 and Directive
2009/22/EC, COM(2016) 289 final // https://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/1-
2016-289 (accessed: 09.02. 2018) Communication from the Commission to the European Parliament,
the Council and the European Economic and Social Committee on an action plan on VAT, COM(2016)
148 final//.https://eur-lex.europa.eu/legal-content/en/TXT/?uri=COM%3A2016%3A148%3AFIN
(accessed: 22.02.2018) ; and the adoption, on December 1, 2016, of the VAT Digital Single Market Package
“Moderniing VAT for cross-border e-commerce” //https://ec.europa.eu/taxation_customs/business/vat/
action-plan-vat_en (Accessed: 05.02.2018); and https://ec.europa.eu/taxation_customs/business/vat/
digital-single-market-modernising-vat-cross-borderecommerce_en. (accessed: 13.02 2018)

1 Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions: Towards a modern, more
European copyright framework COM(2015) 626 final//https://eur-lex.europa.eu/legal-content/EN/
TXT/?2uri=COM%3A2015%3A626%3AFIN (accessed: 02.03.2018); and Proposal for a Regulation of
the European Parliament and of the Council on ensuring the cross-border portability of online content
services in the internal market, COM(2015) 627 final// https://ec.europa.eu/transparency/regdoc/
rep/1/2015/EN/1-2015-627-EN-F1-1.PDF(accessed: 26.02.2018); Proposal for a Regulation of the
European Parliament and of the Council laying down rules on the exercise of copyright and related
rights applicable to certain online transmissions of broadcasting organizations and retransmissions of
television and radio programs, COM(2016) 594 final// https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A52016PC0594 (accessed: 11.02.2018); and Proposal for a Directive of the European
Parliament and of the Council on copyright in the Digital Single Market, COM(2016) 593 final//https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016PC0593 (accessed : 14.02.2018)

' Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions: Online Platforms and the Digital
Single Market, Opportunities and Challenges for Europe, COM(2016) 288 final//https://ec.europa.eu/
transparency/regdoc/rep/1/2016/EN/1-2016-288-EN-F1-1.PDF (accessed: 08.02 2018)
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The Commission decided on May 6, 2015, on the basis of the EU competition
rules, pursuant to Article 17 of Regulation 1/2003'%, to launch a sector inquiry into
trade of consumer goods (“goods”) and digital content in e-commerce in the EU".

While most of the actions of the Strategy essentially seek to address regulatory
barriers to cross-border online trade in goods and services, the sector inquiry into
e-commerce investigated barriers created by companies'’. Therefore, the sector in-
quiry focused on distribution agreements for goods and services that may create
barriers to e-commerce. According to the inquiry’s findings, 16% of companies
that sold online or tried to do so in 2014 indicate that the existence of restrictions
to competition imposed by their suppliers on selling to customers located in an-
other member state is a problem (and for 6% it is a major problem)".

The restrictions to competition revealed in the sector inquiry are found pre-
dominantly in vertical agreements, i.e. in agreements entered into between un-
dertakings operating for the purpose of the agreement at different levels of the
production or distribution chain; and these agreements pertain to the conditions
under which parties may purchase, sell or resell certain products'.

This sector inquiry singled out not only the existence of restrictions on online
sales of goods but also on access to and use of online content services cross-border.
Up to 87% of the online content providers who responded to the inquiry declared
that their users’ terms of service contain restrictions to the users” access to content
in a member state other than their home country'’. Such practices impede con-

12 Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on
competition laid down in Articles 81 and 82 of the Treaty, OJ L 1, 4.1.2003, p. 1 //https:www.consilium.
europa.eu/en/press/-releases/2018/02/27/geo-blocking-council-adopts- regulation-to-remove-barriers-
to-e-commerce (accessed : 10.02.2018)

3 Commission decision of 6 May 2015 initiating an inquiry into the e-commerce sector pursuant to
Article 17 of Council Regulation (EC) No 1/2003 (HT.4607), C(2015) 3026, final // https://ec.europa.eu/
competition/antitrust/ecommerce_decision_en.pdf (accessed : 19.02. 2018)

! The Commission proposal for a Regulation of the European Parliament and of the Council on
addressing geo- blocking and other forms of discrimination based on customers’ nationality, place
of residence or place of establishment within the internal market and amending Regulation (EC) No
2006/2004 and Directive 2009/22/EC, COM(2016) 289 final//https://ec.europa.eu/transparency/regdoc/
rep/1/2016/EN/1-2016-289-EN-F1-1.PDF(accessed: 17.02.2018) seeks to address company-erected
barriers, including also in the form of unilateral business decisions of non-dominant undertakings or
intra-group decisions, which are generally not caught by EU competition rules.

> European Commission; COM (2017) 229 Final report on the E-commerce Sector Inquiry, May 10 //
https://ec.europa.eu/competition/antitrust/sector_inquiry_final_report_en.pdf (accessed: 05.01.2018)

1o Of retailers with sales volume above EUR 500 000, 34 % report having contractual restrictions
in at least one product category while 7% of retailers with turnover below EUR 500,000 report having a
contractual restriction in at least one product category. Proportions are calculated out of all respondents
that provided information on their turnover (798 for the sales volume category above EUR 500,000 and
226 retailers for the sales volume category below EUR 500,000).

'7 European Commission, COM (2017) 229 Final report on the E-commerce Sector Inquiry...
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sumers’ access to their online subscriptions to films, sports events, e-books, video
games or music services when travelling in other EU countries and thus lead to
fragmentation of the internal market.

To bring some clarity to the unsettled situation described above, this paper will
(in section I) first focus in detail on the restrictions to competition existing in the
single digital market highlighted by the e-commerce sector inquiry and then (in
section II) examine the legislative proposals put forward by the European Com-
mission as part of its Digital Single Market Strategy for Europe to eliminate those
obstacles and thus to ensure that cross-border e-commerce will directly benefit
citizens and businesses. A European Parliament Survey'® has indicated just how
much is at stake: a fully functioning digital single market has the potential to con-
tribute on the order of EUR 415 billion per year to European GDP.

1. Restrictions to Competition in the E-economy of the EU

Through its E-commerce Sector Inquiry", the Commission sought to under-
stand how the growth of e-commerce has influenced the choices made by compa-
nies regarding the distribution of their products and services and to what extent
the growth of e-commerce has led to an increase in contractual restrictions or the
emergence of new types of contractual restrictions.

Sector inquiries are investigations that the Commission decides to carry out
in sectors of the economy or types of agreements when there are indications that
competition may be restricted or distorted within the internal market®.

Sector inquiries do not target specific companies. However, the results of a sec-
tor inquiry may point to potentially anti-competitive practices, and the Commis-
sion may follow a sector inquiry with a decision to open case-specific investiga-
tions. Thus, sector inquiries allow the Commission to set priorities among the EU
rules for competition?'.

Following the decision®* to launch the sector inquiry, the Commission started
a large-scale fact-finding exercise between June 2015 and March 2016 based on

'8 European Parliament Research Service, Mapping the cost of Non-Europe, 2014-19, (2015)//http://
www.europarl.europa.eu/EPRS/EPRS_Mapping_the_Cost_of_Non-Europe-June%202014.pdf (accessed:
13.01.2018)

1 European Commission; COM (2017) 229 Final report on the E-commerce Sector Inquiry...

2 See Article 17 of Regulation 1/2003 of 16 December 2002 on the implementation of the rules on
competitionArticles 81 and 82 of the Treaty, OJ L 1, 4.12003,p.1 // https://eur-lex.europa.eu/legal-content/
EN/ALL/?uri=CELEX%3A32003R0001 (accessed: 10.02.2018)

2 Ibid.

22 Commission decision of 6 May 2015 initiating an inquiry into the e-commerce sector pursuant to
Article 17 of Council Regulation (EC) No 1/2003 (HT.4607), C(2015) 3026, final // http://ec.europa.eu/
competition/antitrust/ecommerce_decision_en.pdf (accessed: 19.02.2018)
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requests for information pursuant to Article 17 of Regulation 1/2003 (“question-
naire”).Questionnaires were sent to various actors in the EU concerning online
sales of both goods and digital content.

On September 15, 2016, the Commission published a Preliminary Report* fol-
lowed by the publication on May 10, 2017, of a Final report on the E-commerce
Sector Inquiry**.

According to the findings of the E-commerce Sector Inquiry Final Report, geo-
graphic restrictions to online line sales of goods (A) as well as in digital content (B)
can be found.

1.1. Geographic Restrictions to Online Sales of Goods

Manufacturers active in all product categories tend to sell their products in
a large number of member states. Manufacturers were asked to indicate in how
many EU member states they sold their products in 2014 either directly or via
independent wholesalers or retailers”. The responses show that, taking all product
categories together, the majority of manufacturers distributed their products in at
least 21 member states, while only a limited proportion (4%) sold them in only one
member state*. The majority of manufacturers in each product category sold their
products in 21 to 28 EU member states. Manufacturers of cosmetics and healthcare
products had the highest proportion selling in at least 21 member states, followed
by those that supply consumer electronics®.

Geographic sales strategies of retailers varied significantly among respon-
dents®. Across all product categories covered by the sector inquiry, many retailers
had limited their sales efforts to a specific member state and did not sell cross-bor-
der®. Cross-border sales come at a cost, and the decision not to sell cross-border is

» See SWD(2016) 312 final, available online at http://ec.europa.eu/competition/antitrust/sector_
inquiry_preliminary_report_en.pdf (accessed: 05.01.2018)

# European Commission; COM (2017) 229 Final report on the E-commerce Sector Inquiry...
» European Commission; COM (2017) 229, paragraph 345//https://ec.europa.eu/competition/
antitrust/sector_inquiry_final_report_en.pdf (accessed: 05.01.2018)

% Proportions are calculated out of all 257 responses to the question. Respondents were asked to
provide a separate response for each product category in which they are active. For manufacturers active
in multiple product categories, the product category with sales into the highest number of member states
was considered as indicative of the presence of the manufacturer across the EU.

7" About 80% of manufacturers of cosmetics and healthcare products reported selling their products
in at least 21 member states while the proportion of manufacturers of consumer electronics selling in
the same number of member states was 76%. Proportions are calculated on the basis of the number of
respondents active in each product category.

% European Commission; COM (2017) 229 final report... para 349.
** Ibid. para 350.
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often based on a retailer’s general business decision about whether to expand the
geographic scope of its activities to other member states or not™.

Some 36% of sector inquiry respondent retailers reported they do not sell cross-
border for at least one of the relevant product categories in which they are active’’,
while 38% of retailers collect information on the location of the customer in order
to implement geo-blocking measures™.

Retailers with a higher turnover are more likely to apply geo-blocking compared
to smaller retailers*. Geo-blocking most commonly takes the form of refusal to de-
liver goods to customers in other member states, followed by refusals to accept pay-
ments from such customers. The majority of geo-blocking measures in relation to
goods result from unilateral business decisions of retailers not to sell cross-border.

To implement geo-blocking, retailers collect various types of information on
the location of the customer. The type of information that respondents most com-
monly collect for geo-blocking purposes is the postal address of the customer, fol-
lowed by the customer’s credit/debit card details or country of residence*.

When a company does not occupy a dominant position in its market, the EU
competition rules are not concerned with geo-blocking on the basis of unilater-
al business decisions taken by companies, but only with geo-blocking measures
which implement contractual restrictions limiting the ability of online retailers to
sell to certain territories or customer groups™.

In the absence of a dominant position, the EU competition rules are not con-
cerned with geo-blocking on the basis of unilateral business decisions taken by
companies, only with geo-blocking measures which implement contractual re-
strictions limiting the ability of online retailers to sell to certain territories or
customer groups®. Approximately three quarters of respondent retailers that sell
cross-border indicated that they do not charge different prices when selling cross-
border to customers in another member state®’.

30 Tbid.

3! Ibid, para 351. Proportions are calculated out of all 918 respondents to each question.

32 Ibid. para 373.

3 Ibid. para 374.

* Ibidem.

3 Unilateral conduct may, however, be caught by Article 102 of the TFEU and/or by Article 20(2)
of Directive 2006/123/EC on services in the internal market, which provides that “Member States shall
ensure that the general conditions of access to a service, which are made available to the public at large by
the provider, do not contain discriminatory provisions relating to the nationality or place of residence of
the recipient, but without precluding the possibility of providing for differences in the conditions of access
where those differences are directly justified by objective criteria”. The Commission adopted a proposal
on May 25, 2016, (COM (2016) 289 final//https://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/1-
2016-289-EN-F1-1.PDF (accessed: 09.02.2018)

3 Ibid.

7 European Commission; COM (2017) 229 Final report on the E-commerce Sector Inquiry, May
10, 2017, paragraph 376//URL.https://ec.europa.eu/competition/antitrust/sector_inquiry_final report_
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Almost 12% of retailers indicate that they have contractual cross-border sales
restrictions in at least one product category in which they are active®.

A higher proportion of the larger retailers (in terms of sales volume) experience
cross-border sales restrictions compared to smaller retailers®*. The product cat-
egory in which the highest proportion of retailers experiences cross-border sales
restrictions is clothing and shoes with 13%, followed by consumer electronics and
sports and outdoor®.

Contractual cross-border sales restrictions take multiple forms and are not al-
ways written in agreements, but are sometimes communicated orally*’.

The findings of the sector inquiry suggest that certain territorial restrictions
such as geo-blocking may raise concerns regarding their compatibility with EU
competition rules as can be seen in Box 1.

Box 1

Geo-blocking measures under Vertical Block Exemption Regulation (VBER)
and Vertical Guidelines.

The European courts have on a number of occasions held that agreements
or concerted practices which are aimed at partitioning markets according
to national borders or which make the interpenetration of national mar-
kets more difficult, in particular those which are aimed at preventing or re-
stricting parallel exports, have as their object the restriction of competition
pursuant to Article 101(1) of the TFEU (Treaty on the Functioning of the
European Union, also known as the Treaty of Rome)*.

Geo-blocking measures implemented by undertakings that manufacture
goods and sell them through their own websites fall outside the scope of

en.pdf (accessed: 05.01.2018). The proportion of respondents is calculated out of all respondents that sold
cross-border and that replied to a particular question (603 retailers). As retailers were asked to provide
separate responses for website operated by them, the responses received do not provide information on
price differences applied by retailers when selling products at different prices on different websites.

3 Ibid. para 397.

¥ Ibid. para 399.

0 Tbid. para 401.

1 Tbid. para 402.

2 See, for example, the judgment in Etablissements Consten S.a.R.L. and Grundig-Verkaufs-GmbH
v Commission of the European Economic Community, 56/64 and 58/64, EU:C:1966:41; the judgment in
Commission v GlaxoSmithKline, C-513/06, EU:C:2008:738, para 58 to 61; the judgment in Sot.Léloskai Sia
and Others, C-468/06 to C-478/06, EU:C:2008:504, para 65; judgment in NV IAZ International Belgium
and Others v Commission, 96 to 102, 104, 105, 108 and 110/82, EU:C:1983:310, para 23 to 27; judgment in
Javico, C-306/96, EU:C:1998:173, para 13 and 14; judgment in General Motors v Commission, C-551/03 P,
EU:C:2006:229, para 67 to 69 and judgment in Football Association Premier League and Others, C-403/08
and C-429/08, EU:C:2011:631, para 139.
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Article 101 of the TFEU*. Equally, if an individual retailer unilaterally de-
cides not to sell to customers in certain member states and implements this

decision through geo-blocking measures, that decision does not fall under
Article 101 of the TFEU*.

If geo-blocking measures result from an agreement or concerted practice
that is not a genuine agency agreement® between two undertakings (such as
a manufacturer and a retailer), they fall within the scope of Article 101 (1)
of the TFEU.

There are four general categories of restrictions under consideration as follows:
(a) Territorial sales restrictions under Article 4(b) of the VBER

The Article 4(b) of the Vertical Block Exemptions Regulation (VBER) provides
that, subject to a number of limited exceptions, the exemption provided for in
the VBER does not apply to a vertical agreement between a supplier and dis-
tributors that directly or indirectly has as its object to restrict the territory into
which, or the customers to whom, the distributor may sell the contract goods.

Article 4(b) of the VBER covers both direct and indirect restrictions (such as
reduction of bonus payments or rebates) aimed at inducing distributors not
to sell to customers in certain territories®.

A supplier can, however, restrict the territory into which or the customers
to whom a distributor may sell the goods or services if one of the exceptions
listed in Article 4(b)(i) to (iv) of the VBER is met.

In particular, Article 4(b)(i) of the VBER provides that a supplier can restrict
active sales into the exclusive territory or to an exclusive customer group
reserved to the supplier or allocated by the supplier to another distributor.

# Agreements between legal entities within the same undertaking fall outside the scope of Article
101(1) of the TFEU. See for example judgment in Centrafarm BV and Adriaan De Peijper v Sterling
Drug Inc, 15/74, EU:C:1974:114, para 41 and judgment in Viho Europe BV. Commission, C-73/95 P,
EU:C:1996:405, para 51.

* As indicated above, the Commission adopted a proposal on 25 May 2016 (COM(2016) 289
final// https://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/1-2016-289-EN-F1-1.PDF (accessed:
09.02.2018) to tackle unilateral geo-blocking of companies.

* Geo-blocking measures in agreements between undertakings may fall outside Article 101(1) of
the TFEU if the relationship between the parties is qualified as a “genuine” agency relationship within
the meaning of case law. The decisive element is whether the agent bears financial or commercial risks
in relation to the activities for which it has been appointed as an agent to the principal. See judgment in
CEEES, C-217/05, EU:C:2006:784, para 51 to 61 and the judgment in CEPSA, C- 279/06, EU:C:2008:485,
para 36.

4 See Vertical Guidelines, para 50, for further examples of such indirect measures// http://ec.europa.
eu/competition/antitrust/legislation/guidelines_vertical_en.pdf (accessed: 06.02.2018)
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Active sales mean actively approaching individual customers, for instance,
by direct mail, including sending unsolicited e-mails or making visits; or
actively approaching a specific customer group or customers in a specific
territory through advertisement in media, on the internet or other promo-
tions specifically targeted at that customer group or targeted at customers
in that territory”. Online advertisement which is specifically addressed to
customers in certain territories is also considered as a form of active selling
(e.g. territory-based banners on third party websites or paying a search en-
gine or online advertisement provider to have advertisements displayed in
a particular territory)®. Similarly, launching a website which targets a spe-
cific member state by using a country-specific top-level domain (e.g. “it” for
Italy) can be considered as actively selling into that territory.

The reason for the exception in Article 4(b)(i) of the VBER is that exclusive
territorial distribution can create efficiencies that justify a restriction on ac-
tive sales. A distributor that has been exclusively allocated a territory may be
incentivized to invest in additional promotion and marketing efforts, pos-
sibly to enter a new geographic market, on which other distributors could
free-ride absent any territorial protection®.

By contrast, a restriction of passive sales into an exclusively allocated terri-
tory falls outside of the scope of Article 4(b)(i) of the VBER and constitutes
a hardcore restriction as this would grant the distributor absolute territorial
protection. Passive sales generally mean sales in response to unsolicited re-
quests from individual customers including delivery of goods to such cus-
tomers™. Sales that result from advertising or promotion aimed at custom-
ers in one’s own territory or in non-exclusive territories but that also reach
customers in other distributors” (exclusive) territories or customer groups
are considered passive sales™'.

¥ Advertisement or promotion that is only attractive for the buyer if it (also) reaches a specific group
of customers or customers in a specific territory, is considered active selling to that customer group or
customers in that territory. See Vertical Guidelines, paragraph 51// http://ec.europa.eu/competition/
antitrust/legislation/guidelines_vertical_en.pdf (accessed: 06.02.2018)

8 Ibid, para 53.

¥ Restrictions of active sales into certain territories or customer groups that are unrelated to an
exclusive territory or an exclusive customer group reserved to the supplier or allocated by the supplier to
another buyer constitute a hardcore restriction under Article 4 (b) of the VBER.

%0 Restrictions of passive sales constitute hardcore restrictions under Article 4(b) of the VBER. They
fall outside the scope of Article 101 (1) of the TFEU only in exceptional circumstances (see para 61 of the
Vertical Guidelines // http://ec.europa.eu/competition/antitrust/legislation/guidelines_vertical_en.pdf
(accessed: 06.02.2018)

> Ibid. para 51.
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The Vertical Guidelines provide several examples of restrictions that are
considered to have as their object restricting passive sales via the internet
and thus are hardcore restrictions unable to qualify for the exemption pro-
vided in the VBER.

This includes, for example, restrictions that require a retailer to apply differ-
ent geo-blocking measures (such as blocking access to its website to custom-
ers located in another member state or re-routing customers to an alterna-
tive website)>2.

(b) Territorial sales restrictions concerning end users by members
of a selective distribution system operating at the retail level
under Article 4(c) of the VBER

Article 4(c) of the VBER provides that the exemption does not apply to a
vertical agreement between a supplier and a retailer that directly or indi-
rectly has as its object restricting active or passive sales to end users by mem-
bers of a selective distribution system, without prejudice to the possibility of
prohibiting a member of the system from operating out of an unauthorized
place of establishment.

Retailers in a selective distribution network should, therefore, generally be
free to sell to all customers and this freedom can only be restricted to protect
an exclusive distribution system operated in another territory*.

Conversely, sales to end users by distributors operating at the wholesale level
can be restricted according to Article 4 (b) (iii) of the VBER without losing
the benefit of the block exemption.

(c) Territorial sales restrictions between distributors within
a selective distribution system under Article 4 (d) of the VBER

The exemption from the VBER also does not apply to restrictions of cross-
supplies between distributors within a selective distribution system, includ-
ing between distributors operating at different levels of trade. Unlike Article
4 (¢) of the VBER, Article 4 (d) does not concern sales to end users. If a
selective distribution system is operated across several member states, cross-
border sales restrictions (either active or passive) between authorized dis-
tributors at whatever level of trade would amount to a hardcore restriction
under Article 4(d) of the VBER.

This means that within a selective distribution system, members must not
only be free to sell cross-border to other members at the different levels of

52 Tbid. para 52.
53 Vertical Guidelines, para 56.
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the selective distribution system. They must also be free to source products
from any other member of the selective distribution network in another
member state, including those that are active at the wholesale level*.

The hardcore restrictions under Article 4 of the VBER therefore significantly
constrain the ability to combine territorial exclusivity and a selective distri-
bution system within the same territory®. While a supplier can agree with a
certain authorized distributor in a selective distribution system not to supply
to any other distributor in a particular part of the territory where the selec-
tive distribution system is applied, it cannot protect this distributor from ac-
tive or passive sales from other authorized distributors into its territory. The
supplier can however impose restrictions on the ability of other distributors
to determine the location of their business premises™.

Companies can therefore — as frequently observed in the sector inquiry —
in principle operate a selective distribution system by appointing specific
“exclusive” wholesalers for certain member states. Such wholesalers would
typically be members of the selective distribution system as they undertake
not to sell to unauthorized distributors in the territory in which the selective
distribution system operates. They would normally select authorized retail-
ers on behalf of the supplier in the territory by applying the selection criteria
provided by the supplier. However, any restrictions imposed on other au-
thorized members of the selective distribution network concerning active or
passive sales into the territory of this “exclusive” wholesaler would constitute
hardcore restrictions of competition under Article 4 (d) VBER.

(d) Combination of selective and exclusive distribution
for the same products in different member states

Companies can in principle also combine selective and exclusive distribu-
tion in different territories, for example use a selective distribution system in
some member states in which their brand is already well established while
using exclusive distribution in member states in which their brand is less
well known. In this case, an active sales restriction imposed on the selec-
tive distributors with regard to sales into exclusive territories not covered by
the selective distribution system is possible under the VBER”. Conversely, a
restriction imposed on distributors (exclusive or not) operating outside the
territory in which selective distribution is applied not to actively or passively

** Ibid. para 58.

5> Ibid. para 57.
5 Ibid.
*7 Ibid. para 56.
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sell into the territory in which selective distribution is applied, including to
unauthorized distributors is a hardcore restriction under Article 4 (b) of the
VBER, as the territory in which selective distribution is applied is not and
cannot be exclusively allocated to any distributor (based on Article 4 (c) of
the VBER).

According to the findings of the Commission’s e-commerce inquiry commis-
sioned by the Commission, geographic restrictions on competition do not only
exist in the area of electronic commerce of goods, as we've seen in Section I.A, but
also in digital content.

1.2. Geographic Restrictions on E-commerce
in Digital Content

Digital content that is protected by copyright law, similar to other copyright-
protected works, does not enjoy unitary protection in the EU. Instead, national
copyright laws are applicable in each of the 28 member states®®. Copyright protec-
tion is “territorial” in the sense that exclusive rights are enforced under the na-
tional laws of each member state.

In order to provide online services that include copyright-protected content,
a digital content provider must generally obtain a license from the holders of the
copyrights of that content, such as film producers or record labels. Rights for broad-
casts of sports events are licensed in a similar way, as in some member states such
broadcasts also benefit from certain protections under the national copyright laws.

With respect to digital content, the sector inquiry aims at identifying poten-
tial contractual restrictions originating from the contractual relationships be-
tween suppliers (rights holders) and providers of online digital content services
(licensees)™.

The sector inquiry focused on the online provision of audio-visual and music
products. At the retail level, a total of 278 digital content providers including na-

%8 National copyright laws are nevertheless harmonized to a large extent by several EU Directives,
such as Directive 2001/29/EC of the European Parliament and of the Council of May 22, 2001, on the
harmonization of certain aspects of copyright and related rights in information society; Directive 2014/26/
EU of the European Parliament and of the Council of February 26, 2014, on collective management of
copyright and related rights and multi-territorial licensing of rights in musical works for online use in the
internal market; Directive 2006/115/EC of the European Parliament and of the Council of December 12,
2006, on rental rights and lending rights and on certain rights related to copyright in the field of intellectual
property; and Directive 2011/77/EU of the European Parliament and of the Council of September 27,
2011, amending Directive 2006/116/EC on the term of protection of copyright and certain related rights.

¥ COM (2017) 229 final, para 654.
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tional operators covering only one member state, large groups operating in more

than one member state, and hosting operators were surveyed with results present-
ed in Table A.

Table A
Digital content provider respondents classified according to type of operation®
Type of operator Number of respondents Proportion in sample, %
Commercial broadcaster 79 28
Online audiovisual operator 53 19
Public service broadcaster 50 18
Fixed line PSTN operator 21 8
Portal / Web TV 17 6
Fixed line cable operator 17 6
Publisher 16 6
Mobile operator 15 5
Other 10 4
Total 278 100

These respondents submitted info on 6,426 licensing agreements covering
films, sports, television, fiction and non-fiction, children’s television, news and
music products.

A total of 53 rights holders replied®* and submitted information on 282 licensing
agreements covering television fiction and non-fiction, sports and music products.

1.2.1. Contractual Restrictions in Relation to Territories

There are two main types of contractual restrictions in relation to territories:
geo-blocking of digital content services (a) and Geo-blocking measures are also
used to restrict cross-border access and portability (b).

1.2.1.1. Geo-blocking of Digital Content Services

The results of the sector inquiry show that online rights are to a large extent
licensed on a national basis. Online rights are often licensed bundled with rights
for the distribution of content via other transmission technologies. The territorial

% Tbid. para 658.
¢ Tbid. para 689.
6 Ibid. para 671.
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scope of online and offline rights is therefore often the same, as offline rights are
traditionally licensed on a national basis®.

Moreover, right holders have indicated in their responses that their business
models are built on licensing of rights on a national basis. This allows them to ex-
tract the highest possible value from the rights in terms of revenues®.

A majority of online digital content seems to be made available to users preva-
lently on a national basis, or for a territory covering two to four Member States, in
the latter case when they share a common language®.

The main reasons why digital content providers do not make their services
available in other territories are the cost of purchasing content for territories in
which the digital content provider is not yet active®, and that the rights for the
content is not available for licensing in some territories®. Digital content providers
that make their services available in two or more Member States do not necessarily
offer the same catalogue of content in each of those Member States®®.

The main indicated reason for differences in catalogue between different mem-
ber states is that the same rights are not always available for licensing in all the
member states where the digital content provider is active®.

In order to limit the online transmission of digital content to certain member
states and to implement (exclusive) territorial licensing agreements, digital content
providers have recourse to geo-blocking measures™.

Geo-blocking is widely used by respondents across the EU. 70% of the respond-
ing digital content providers restrict access to their online digital content services
from other member states’".

However, the responses suggest relatively large differences in the extent to
which geo-blocking is used across different types of business models™.

There are also large differences in the extent to which geo-blocking is used be-
tween different member states.

63 Ibid. para 754.
¢ Ibid. para 755.
6 Ibid. para 759.
6 Ibid. para 786.
Ibid. para 787.
¢ Tbid. para 791.
¢ Ibid. para 795.

7 The Commission published in March 2016 its initial findings on geo-blocking in an Issues
Paper (See SWD (2016) 70 Final//http://ec.europa.eu/competition/antitrust/ecommerce_swd_en.pdf
(accessed: 01.03.2018). The initial findings of the Issues Paper are confirmed by the Report. However, as
the Commission received some of the responses only after the data extraction date for the Issues paper,
certain figures have been slightly modified.

I European Commission; COM (2017) 229 final, para 807.
72 Ibid. para 817.

o
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Geo-blocking measures are reported to be used more widely in certain member
states. More than half of the respondents use such measures in Spain (65%) and
the Netherlands (67%), while more than three quarters of respondents use such
measures in France (81%), the UK (83%), Denmark (86%) and the Czech Republic
(87%)™.

By contrast, in some member states such as Estonia (33%) and Italy (46%) only
a minority of respondents use geo-blocking. Geo-blocking also appears to be more
used by some kinds of operators than others™.

Geo-blocking appears to result from contractual restrictions in licensing agree-
ments between digital content providers and rights holders™. Almost 60% of the
responding digital content providers are contractually required by rights holders
to geo-block, and the majority of licensing agreements submitted include such re-
quirements for all product types except for news products. Geo-blocking is most
prevalent in agreements for films, sports and TV series’.

1.2.1.2. Restrictions on cross-border portability

Geo-blocking measures are also used to restrict cross-border access and porta-
bility. Access and portability restrictions are defined for the purpose of this paper
as technical geo-blocking measures which restrict the ability of users to access and
use content from outside the territory of their member state””. Replies by digital
content providers indicate that access and portability restrictions are frequently
used”. 72% of them admit using at least one access and use measure”. The most
common restriction consists of limiting the catalogue of content and accessible
services in different member states®.

A majority (65%) of respondents to the question of whether the technical mea-
sures that they apply have any impact on the user’s ability to play previously down-
loaded content in certain territories, or on the catalogue of content and/or services
available to a given user in different territories, or on the ability of an existing user
to access the service in different territories indicate that geo-blocking measures are
used to restrict the content and services made available in different member states.
This leads to different content catalogues being offered to users in different territo-

73 Ibid. para 812.
74 Ibid. para 811.
7> Ibid. para 820.
76 Tbid. para 820.
77 Ibid.para 827.
78 Ibid. para 829.
7 Ibid.

8 Tbid. para 830.

285



Law in the Modern World

ries. A number of respondents also indicate that the restrictions in place affect the
ability of an existing user to access the service from certain territories (55%). And
34% of the respondents indicate that they use technical geo-blocking measures to
restrict a user’s ability to play previously downloaded content in certain territories.

In addition to being asked whether they use geo-blocking measures to prevent
or restrict access to and use of digital content, digital content providers were also
asked whether they restrict through their terms of service a user’s ability to access
content or to play downloaded content in some member states®. The responses
indicate that most digital content providers also required to include restrictions
in their terms of service concerning the member states in which users may access
content®’. 83% of the licensing agreements submitted by digital content provid-
ers require them to include at least one of the restrictions above in their terms of
service.

In order to monitor the application and implementation of technical geo-
blocking measures, rights holders include clauses in licensing agreements to verify
or audit the way such measures are applied or whether they meet the required
standards for geo-blocking. Some agreements also enable rights holders to impose
sanctions or ask for compensation in the event the digital content provider does
not comply with technical geo-blocking measures or with the provisions defining
the territorial scope of the licensing agreement®.

1.2.2. Competition Concerns Regarding Geo-blocking
of Digital Content Services

Exclusive licensing on a territorial basis does not raise a competition concern
in and of itself. However, when coupled with contractual restrictions on cross-
border passive sales, it may be detrimental to competition®. Any assessment of
these licensing practices under EU competition rules would have to take into ac-
count the characteristics of the content industry, the legal and economic context
of the licensing practice and/or the characteristics of the particular product and
geographic markets®.

Having highlighted in section I of this paper the main restrictions to competi-
tion existing within the single market according to the findings of the E-commerce
Sector Inquiry®, I will now focus on the legislative proposals that were put for-

81 Ibid. para 831.
82 Tbid. para 837.
8 Ibid.

8 Ibid, para 859.
% Ibid.

8 Ibidem.
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ward by the European Commission in its Digital Single Market Strategy for Europe
(DSM) in order to eliminate those restrictions®.

2. Legislative Proposals Aimed at Improving Access
for Consumers and Businesses to Online Goods
and Digital Content across Europe

The Digital Single Market Strategy for Europe was adopted on May 6, 2015. The
strategy aims to provide new opportunities by eliminating key differences between
the online and offline worlds and also by breaking down barriers to cross-border
activity.

The Digital Single Market Strategy sets out 16 key initiatives gathered under
three main headings®:

Access: better access for consumers and businesses to digital goods and services
across Europe;

Environment: creating the right conditions and a level playing field for digital
networks and innovative services to flourish;

Economy & Society: maximizing the growth potential of the digital economy.

Under the first of these headings, the European Commission made some legis-
lative proposals to counteract restrictions to competition in cross-border e-com-
merce in goods (see A below) as well as in cross-border e-commerce in digital
content within the EU (see B below).

2.1. Legislative Proposals Aiming at Fighting Restrictions
on E-commerce in Goods

In order to remove barriers to e-commerce on goods within the EU, the Com-
mission proposed prohibiting unjustified geo-blocking on e-commerce as well as
encouraging affordable cross-border parcel delivery services within the EU.

2.1.1. Prohibition of Geo-blocking on E-commerce in Goods

Geo-blocking refers to practices used by traders that result in discrimination
against customers on the basis of their nationality or their place of residence or
establishment. This can refer to denial of access to websites from other member
states or to situations in which a customer from another member state is discrimi-

8 European Commission; COM (2015) 192 final // https://ec.europa.eu/digital-single-market/en/
news/digital-single-market-strategy-europe-com (accessed: 05.01.2018)

8 European Commission; “Shaping the Digital Single Market” // https://ec.europa.eu/digital-single-
market/en/policies/shaping-digital-single-market (accessed: 13.01.2018)
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nated against or prevented from accessing the product or service or is required to
pay only with a debit or credit card from a certain country.

By limiting consumer opportunities and choice, geo-blocking is a significant
cause of consumer dissatisfaction and of fragmentation of the European internal
market. According to a mystery, shopping survey carried out in 2016%, only a little
over a third of attempted cross-border purchases online were successful (37%).
A full removal of geo-blocking barriers could result by 2020 to an aggregate con-
sumer gain of 500 million euros or 0.7% in consumer surplus and an aggregate
increase in enterprise profits of 283 million euros from new trade opportunities®.
These gains come mainly from reduced prices which decrease in all countries both
online (-1%) and offline (-0,5%)°".

In order to prevent online traders from unjustifiably discriminating against
consumers from other member states, the European Commission adopted its
Digital Single Market Strategy® in May 2015 and its Single Market Strategy® in
October 2015. Both documents announced legislative action to address unjustified
geo-blocking and comprehensively fight discrimination based on nationality or
place of residence or establishment.

Within those strategies, the European Commission proposed a regulation of
the European Parliament and of the Council to address geo-blocking and other
forms of discrimination based on customers’ nationality, place of residence or
place of establishment within the internal market and amending Regulation (EC)
No02006/2004 and Directive 2009/22/EC. The general objective of this proposal®*
is to give customers better access to goods and services in the single market by
preventing direct and indirect discrimination by traders artificially segmenting
the market based on customers’ residence. Customers experience such differences
in treatment when purchasing online and also when travelling to other member
states to buy goods or services.

% GfK Belgium, Mystery Shopping Survey on Territorial Restrictions and Geo-Blocking in the
European Digital Single Market, May 2011// https://ec.europa.eu/info/sites/info/files/geoblocking-final-
report_en.pdf (Accessed: 09.01.2018)

% Duch-Brown N., Martens B. The Economic Impact of Removing Geo-blocking Restrictions in the
EU.Digital Single Market, JRC Technical Report, 2016, p. 1 // https://ec.europa.eu/jrc/sites/jrcsh/files/
JRC101100.pdf (accessed: 14.01.2018)

°! Ibid. P. 18

%2 European Commission; COM (2015) 192 final // https://ec.europa.eu/digital-single-market/en/
news/digital-single-market-strategy- europe-com (accessed: 05.01.2018)

% COM (2015) 550 final// https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A20-
15%3A550%3AFIN (accessed: 23.02.2018)

* European Commission; COM (2016) 289 final // https://ec.europa.eu/transparency/regdoc/rep/1/
2016/EN/1-2016-289-EN-F1-1.PDF (accessed: 17.02.2018)
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Despite the implementation of the non-discrimination principle in Article
20(2) of Directive 2006/123/EC (“Services Directive”)®” customers still face refus-
als to sell and different conditions when buying goods or services across borders.
According to the Commission, this is mainly due to uncertainty over what consti-
tutes objective criteria that justify differences in the way traders treat customers.
In order to remedy this problem, the Commission suggests traders and customers
should have more clarity about the situations in which differences in treatment
based on residence are not justifiable.

The aforementioned Commission’s proposal®® prohibits blocking access to web-
sites and other online interfaces. According to Article 3 of the proposal pertaining
to access to online interfaces, “traders shall not, through the use of technological
measures or otherwise, block or limit customers’ access to their online interface
for reasons related to the nationality, place of residence or place of establishment
of the customer.”

The proposal also prohibits rerouting customers from one country’s version of
a commercial website to another. The prohibition is stipulated in point 2 of Article
3 which provides that “traders shall not, for reasons related to the nationality, place
of residence or place of establishment of the customer, redirect customers to a ver-
sion of their online interface that is different from the online interface which the
customer originally sought to access.” Rerouting is possible but only with the “cus-
tomer’s explicit consent”™” and on condition that “the original version of the online
interface shall remain easily accessible for that customer™®.

The proposal furthermore sets out three specific situations under which dis-
crimination against customers based on residence is prohibited.

The first situation concerns the selling of physical goods when the trader is
not involved in the delivery of the product to the member state of the customer.
This covered by article 4 (a) according to which “traders shall not apply different
general conditions of access to their goods or services, for reasons related to the
nationality, place of residence or place of establishment of the customer (...) where
the trader sells goods and those goods are not delivered cross-border to the Mem-
ber State of the customer by the trader or on his or her behalf”*.

% Directive 2006/123/EC  (“Services Directive”) https://eur-lex.europa.eu/legal-content/En/
LSU/?uri=celex%3A32006L0123 (accessed : 03.02.2018)

% European Commission; COM (2016) 289 final // https://ec.europa.eu/transparency/regdoc/rep/1/
2016/EN/1-2016-289-EN-F1-1.PDF (accessed: 17.02.2018)

°7 Ibid. Article 3 of the proposal for a Regulation of the European Parliament and of the Council on
addressing geo-blocking.

% Ibid.

* European Commission; COM (2016) 289 final, Article 3 of the proposal for a Regulation of the
European Parliament and of the Council on addressing geo-blocking // https://ec.europa.eu/transparency/
regdoc/rep/1/2016/EN/1-2016-289-EN-F1-1.PDF (accessed: 17.02.2018)
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The second situation concerns the provision of electronically supplied services,
other than services the main feature of which is the provision of access to and use
of works under protection of copyright or other protected subject matter. Accord-
ing to article 4 (b), traders shall not discriminate customers based on residence
“where the trader provides electronically supplied services, other than services the
main feature of which is the provision of access to and use of copyright protected
works or other protected subject matter”

The third situation applies to services, which are provided by a trader in a mem-
ber state different from that of the customer’s member state of residence. Article 4 (c)
prohibits discrimination of customers based on residence “where the trader provides
services, other than those covered by point (b) and those services are supplied to
the customer in the premises of the trader or in a physical location where the trader
operates, in a member state other than that of which the customer is a national or in
which the customer has the place of residence or the place of establishment™®.

Both consumers and businesses as end users of goods or services are affected
by discrimination practices based on residence and should therefore benefit from
the rules set out in Article 4. Transactions where goods or services are purchased
by a business for resale are, however, excluded in order to allow traders to set up
their distribution systems in compliance with European competition law. The pro-
posal then lays down non-discrimination rules specifically in the context of pay-
ments. This rule provides that, in certain cases, traders cannot reject or otherwise
discriminate with regards to payment instruments (such as credit or debit cards).
This is stipulated by Article 5.1 according to which “Traders shall not, for reasons
related to the nationality, place of residence or place of establishment of the cus-
tomer, the location of the payment account, the place of establishment of the pay-
ment service provider or the place of issue of the payment instrument within the
Union, apply different conditions of payment for any sales of goods or provision
of services, where: (a)those payments are made through electronic transactions by
credit transfer, direct debit or a card-based payment instrument within the same
payment brand; (b)the payee can request strong customer authentication by the
payer pursuant to the Directive (EU) 2015/2366; and (c) the payments are in a cur-
rency that the payee accepts™".

Finally, the proposal provides that agreements with traders containing passive
sales restrictions which would lead to violations of the rules set out in this Regula-
tion are automatically void. It is designed to avoid circumvention of those rules by
contractual means. Article 6 indeed states that “agreements imposing on traders
obligations, in respect of passive sales (....) shall be automatically void” '°2.

100 Tbid.
101 Tbid. Article 3.
102 Thid.
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2.1.2. Affordable Cross-Border Parcel Delivery Services

Business acceptance of e-commerce opportunities also depends on affordable
cross-border parcel delivery services'®. Nevertheless, consumers and small busi-
nesses complain that problems with parcel delivery, high prices in particular, pre-
vent them from selling more to or buying more from other member states'®.

Research shows that the public cross-border prices charged by universal service
providers are often three to five times higher than the domestic equivalent'® and
that these differences cannot be explained by labor or other costs in the destination
country. Prices from seemingly similar originating member states over compa-
rable distances sometimes vary significantly without obvious justification by cost
factors.

The Commission’s 2012 Communication on e-commerce'* identified improv-
ing the physical delivery of goods ordered online as one of the key elements for
e-commerce growth. In its 2015 Digital Single Market Strategy'”’, the Commission
committed to launching measures to improve the price transparency and regula-
tory oversight of cross-border parcel delivery in the first half of 2016.

The European Commission made a proposal for a Regulation on cross-border
parcel delivery on May 25, 2016'%, as part of the digital single market e-commerce
package together with a proposal addressing unjustified geo-locking and a revision
of the Consumer Protection Cooperation Regulation. This is a package of comple-
mentary measures aiming at allowing consumers and companies to buy and sell
products and services online more easily and confidently across the EU. The pro-
posed Regulation on cross-border parcel deliver builds on and complements the
rules on cross-border parcel delivery services provided by Directive 97/67/EC22
as amended by Directive 2002/39/EC23 and Directive 2008/6/EC24. The specific
objectives of the proposed Regulation are to: 1) make markets work more effec-
tively by a) making the regulatory oversight of the parcels markets more effective

106

1% European Commission; COM (2016) 285//URL.https://eur-lex.europa.eu/procedure/EN/2016_149
(accessed: 24.02.2018)

104 European Commission consumer survey identifying the main cross-border obstacles to the DSM
and where they matter most, 2015. Special Eurobarometer 398 of October 2013 which concluded that
nearly 40% of consumers indicate that problems with delivery prevent them from shopping online.

19 Saint-Louis University (2015) Econometric study on cross-border prices// http://ec.europa.
eu/growth/content/cheaper-cross-border-parcel-delivery-boost-e-commerce-eu-0_en (accessed:
15.02.2018)

1% European Commission; COM (2011) 942 final // https://eur-lex.europa.eu/procedure/EN/201268
(accessed: 09.02.2018)

17 European Commission; SWD (2015) 100 final // http://ec.europa.eu/smart-regulation/impact/ia_
carried_out/cia_2015_en.htm (accessed: 02.02.2018)

1% European Commission; COM (2016) 285// https://eur-lex.europa.eu/procedure/EN/2016_149
(accessed: 24.02.2018)
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and consistent and b) encouraging competition; and 2) increase the transparency
of tariffs in order to a) reduce unjustifiable tariff differences and b) lower the tariffs
paid by individuals and small businesses, especially in remote areas.

Article 3 of the Proposal'” clarifies that the requirement to provide information
to national authorities applies to all parcel delivery service providers with more than
50 employees and to those who are established in more than one member state. It
obliges national regulatory authorities to monitor the market and gather a limited set
of statistical data. Only larger operators in addition to those established in more than
one member state and therefore providing cross-border services would be included
in order to ensure that national regulatory authorities have the core data on the range
of parcels that are used for e-commerce. The aim is to unify and clarify the currently
fragmented regulatory competences and build on existing best practices.

Article 4(1) of the proposal contains a targeted obligation only for universal
service providers to submit annually (on January 31st at the latest) to the national
regulatory authority the public list of tariffs applicable on January 1st of each cal-
endar year for a specific set of services.

Article 5(1) of the proposal obliges national regulatory authorities to assess the
affordability of the tariffs of universal service providers obtained under Article 4(1)
on the basis of objective elements. In that assessment, in particular the following
elements shall be taken into account: (a) the domestic tariffs of the comparable
parcel delivery services in the originating member state and in the destination
member state; (b) the terminal rates obtained in accordance with Article 4(3); (c)
any application of a uniform tariff to two or more Member States.

If the national regulatory authority concludes that cross-border parcel delivery
tariffs are not affordable, it shall ask the parcel delivery service provider in ques-
tion for further information and/or justification. The assessment together with the
justification, if applicable, are to be communicated not only to the Commission
but also to the other national regulatory authorities. Furthermore, the assessment
should also be communicated to the relevant authorities entrusted with the imple-
mentation of competition law. This enhanced transparency should create signifi-
cant pressure to modify those tariffs that substantially higher and that might be
considered non-affordable or even prohibitive.

Article 7 of the proposal'’’ is a standard provision aiming at providing the na-
tional regulatory authorities with effective, proportionate and dissuasive penalties
for breaches of EU law. Within the framework of its Digital Single Market Strategy
for Europe'"!, the European Commission not only made legislative proposals aim-
ing at fighting restrictions to competition on cross-border e-commerce on goods as
we've seen in section II (A) of this Paper but also on e-commerce in digital content.

19 Tbid.
10 Thid.
1 COM (2015) 192 final.
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2.2. Legislative Proposals Aimed at Eliminating Restrictions
on E-commerce in Digital Content

These proposals are to establish cross-border portability of online content ser-
vices (1) as well as abolish roaming charges (2).

2.2.1. Cross-Border Portability of Online Content Services

The Internet has become a key distribution channel for content. In 2014, 49%
of European Internet users accessed music, video and games online'’?, and this
percentage is expected to grow. Tablets and smartphones further facilitate such
uses with 51% of individuals in the EU using a mobile device to connect to the In-
ternet'"”. End-users increasingly enter into contractual arrangements with service
providers for the provision of online content services. However, consumers that
are temporarily present in another member state of the Union cannot access and
use the online content that they have acquired for use in their home country.

There are a number of barriers which hinder the provision of these services to
consumers temporarily present in another Member state. Certain online services
include content such as music, games or films protected by copyright and/or re-
lated rights under EU law. In particular, the obstacles to cross-border portability
of online content services stem from the fact that the rights for the transmission of
such content as audiovisual works that are protected by copyright and/or related
rights are often licensed on a territorial basis as well as from the fact that online
service providers may choose to serve specific markets only.

In December 2015, the Commission proposed a new Regulation'* ensuring
the cross-border portability of online content services to which a consumer has
subscribed in their member state of residence. This means that consumers can
continue using online content services such as watching films or sporting events,
listening to music, reading e-books or playing games when temporarily traveling
in other member states, e.g., on holidays or business. Based on a 2015 estimate,
over 29 million people would have used this feature then and as many as 72 million
would do so in 2020'".

114

112 Eurostat, ‘Community survey on ICT usage in households and by individuals, 2014// http://
ec.europa/statistics-explained/index.php/Ecommerce_statistics_for_individuals (accessed: 07.02.2018)

13 Eurostat, Information society statistics — households and individuals, 2017// https://ec.europa.eu/
eurostat/statistics-explained/index.php/Digital_economy_and_society_statistics_- (accessed: 16.02.2018)

14 European Commission; Com [2015] 627 final// https://ec.europa.eu/transparency/regdoc/
rep/1/2015/EN/1-2015-627-EN-F1-1.PDF (accessed: 26.02.2018)

5 Tmpact Assessment Report accompanying the proposal for a Regulation of the European
Parliament and of the Council on ensuring the cross-border portability of online content services in the
internal market; p. 12, 17; SWD(2015) 271 // http://edz.bib.uni-mannheim.de/edz/pdf/swd/2015/swd-
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The European Parliament and the Council reached a political agreement on the
proposed Regulation. The Regulation (EU) 2017/1128 of the European Parliament
and of the Council of June 14, 2017, on cross-border portability of online content
services in the internal market''® aims to remove barriers to cross-border porta-
bility so that the needs of users can be met more effectively as well as to promote
innovation for the benefit of consumers, service providers and rights holders. The
Regulation introduces a common approach in the Union while maintaining a high
level of protection for right holders.

Article 3 of the Regulation 2017/1128 sets out the obligation for the provider
of an online content service to enable a subscriber who is temporarily present in a
member state to access and use the online content service.

Article 4 stipulates that the provision of an online content service to a sub-
scriber, as well as the access to and the use of this service by that subscriber shall,
in accordance with Article 3(1), be deemed to occur solely in the member state of
the subscriber’s residence.

Finally, Article 5 of the Regulation provides that any contractual provisions
which are contrary to Articles 3(1) and 4 including contractual provisions between
holders of copyright and related rights, those holding any other rights relevant for
the use of content in online content services and service providers, as well as be-
tween service providers and subscribers, shall be unenforceable. Thus Regulation
2017/1128 introduces a common approach to the rights for the transmission in
the EU of such content as audiovisual works protected by copyright and/or related
rights while maintaining a high level of protection for rights holders.

2.2.2. Abolition of Roaming Charges

Over a third (34%) of Europeans travel abroad within the EU at least once a
year'”. In 2014, about half of Europeans said they would not use mobile internet
abroad because it was too costly'*®.

The Commission has been working since 2007 to reduce and ultimately remove
the surcharges citizens face each time they cross a border while using their mobile

devices.

2015-0271-en.pdf (Accessed: 25.02.2018) SEC(2015) 484//URL. http://ec.europa.eu/smart-regulation/
impact/ia_carried_out/cia_2015_en.htm (accessed: 24.02.2018)

116 Regulation (EU) 2017/1128 of the European Parliament and of the Council of June 14, 2017, on
cross-border portability of online content services in the internal market// URL. https://publications.
europa.eu/en/publication-detail/-/publication/ddebcc82-5d59-11e7-954d-01aa75ed71al/language-en/
format-PDFA1A (accessed: 19.02.2018)

17 Special Eurobarometer 414 (2014) // https://ec.europa.eu/digital-single-market/en/news/special-
eurobarometer-414-e-communications-household-survey (accessed: 22.02.2018)

118 Ibid.
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To that end, the Commission made a proposal establishing a policy objective
that the difference between roaming and domestic tariffs should approach zero. The
proposal was enacted into EU law when the European Parliament and the Council
adopted Regulation (EU) No531/2012'", also known as the “roaming regulation”.

The aforementioned regulation introduces the “Roam Like at Home” (RLAH)
principle according to which “roaming providers shall not levy any surcharge in
addition to the domestic retail price on roaming customers in any member state
for any regulated roaming calls made or received, for any regulated roaming
SMS messages sent and for any regulated data roaming services, including MMS
messages”'*°. As a result of the implementation of Regulation No531/2012'*,
roaming charges have sharply accelerated since 2014 (see Table B below) up to the
point that they have completely disappeared as of June 15, 2017.

Table B
Evolution of roaming retail prices since the adoption of the 2012
“Roaming regulation”
July 2014 | April 30,2016 June 15, 2017
Outgoing voice calls |EUR 0.19 | Domestic price + |Roam like at home with no
(per minute) up to EUR 0.05 extra fee, same as domestic

price when travelling in the EU

Incoming voice calls |EUR 0.05 [EUR 0.0108
(per minute)

Outgoing text EUR 0.06 | Domestic price +
(per SMS message) up to EUR 0.02
Online Domestic price +
(data, download, EUR 0.20

per MB) up to EUR 0.05

In order to prevent abusive or anomalous usage by roaming customers of regu-
lated retail roaming services (such as the use of such services by roaming custom-
ers in a member state other than that of their domestic provider for purposes other
than periodic travel), roaming providers may apply a “fair use policy”'** which
enable the roaming provider’s customers to consume volumes of regulated retail
roaming services at the applicable domestic retail price.

119 Regulation (EU) No531/2012 of the European Parliament and the Council of June 2012 on
roaming on public mobile communications networks within the Union//URL.https://eur-lex.europa.eu/
legal-content/EN/ALL/?2uri=CELEX%3A32012R0531 (accessed: 21.02.2018)

120 Tbid. Article 6a of Regulation.
121 Tbid.
122 Tbid. Article 6(b).
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When any limit established under any “fair use policy” is exceeded, the roam-
ing regulation establishes that “a roaming provider [may apply] a surcharge for
the consumption of regulated retail roaming meeting the following requirements
(excluding VAT):

a) any surcharge applied for regulated roaming calls made, regulated roam-
ingSMS messages sent and regulated data roaming services shall not exceed the
maximum wholesale charges...;

b) the sum of the domestic retail price and any surcharge applied for regu-
lated roaming calls made, regulated roaming SMS messages sent or regulated data
roaming services shall not exceed EUR 0,19 per minute, EUR 0,06 per SMS mes-
sage and EUR 0,20 per megabyte used, respectively;”

The Commission adopted an implementing act with detailed rules on ‘fair use’
measures that operators may take to prevent abuse of roaming services and on a
exemption that operators may apply for when the provision of regulated roaming
services at domestic prices threatens the sustainability of their model for domestic
tariffs. National regulators that authorize such exemptions are permitted to grant
them only in exceptional circumstances and as determined by the methodology in-
cluded in the implementing act. Article 6(b) of the Commission’s implementing act
states that “any fair use policy shall enable the roaming provider’s customers to con-
sume volumes of regulated retail roaming services at the applicable domestic retail
price that are consistent with their respective tarift plans” Article 6(e) establishes
that Roaming providers are not to apply any surcharge to a regulated roaming SMS
message received or to a roaming voicemail message received. This is to be without
prejudice to other applicable charges such as those for listening to such messages.

Finally, the second paragraph of Article (e) stipulates that roaming providers
are to charge roaming calls made and received on a per second basis and may ap-
ply an initial minimum charging period not exceeding 30 seconds to calls made.

Conclusion

On May 2017, the European Commission published a “mid-term review” of its
Digital Single Market Strategy for Europe that assessed the work, which had been
achieved two years after launching of the DSM'* and laid out what remained to be
done to fully meet the DSM objectives.

One of the most successful achievements of the DSM so far has been the entry
into force of the “roaming regulation”* on June 15, 2017. It stipulates that Euro-

12 Consilium Europa (European Council & Council of the EU), Press Releases, End of roaming
charges in the EU: Joint statement by the European Parliament, the Council and the Commission, June,
14, 2017, last update October 24, 2017.

124 Regulation (EU) No 531/2012...
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pean citizens who travel from one member state to another should not be charged
more than they would be at home for text messaging, calling or even browsing the
internet from any other EU country.

Another important stage in the implementation of the DSM Strategy has been
the adoption by EU legislative bodies of Regulation (EU) 2017/1128 on June 14,
2017, on cross-border portability of online content services in the internal mar-
ket'®. This legislation ensures cross-border portability of the online content servic-
es to which a consumer subscribed in their member state of residence. That means
consumers can continue using such online content services as watching films or
sporting events, listening to music, reading e-books or playing games while tem-
porarily traveling in other member states, e.g. on holidays or business.

Despite of those landmark achievements, the Strategy remains very much a work
in progress. That is certainly the case with the proposed regulation on cross-border
parcel delivery services, which is far from being adopted. Nevertheless, the European
Parliament, the Council and the Commission reached a provisional agreement on
December 13, 2017. As explained in section II (A) (2) of this paper, price transparen-
cy and regulatory oversight are the main elements of the proposed new regulation on
cross-border parcel delivery. The aforementioned provisional agreement needs to be
finally approved by the Parliament and the Council. It is expected to formally come
into effect at the beginning of next year and should be fully applicable in 2019'*.

Last but not least, although adoption of the “geo-blocking regulation” by the
European Parliament and of the Council which was adopted on February 27, 2018,
is a big step forward for consumers who will now be able to shop freely across bor-
ders, it leaves out such products as e-books, video games and music.

When this Regulation comes into effect around Christmas this year, traders will
have to serve foreign consumers 'like the locals’ From buying Swedish furniture on
an Italian website to renting a car for their next holidays in Spain, consumers will
not have to higher prices, be offered different conditions or have their credit card
refused because they live in another EU member state.

As we found in section I of this paper, this change will open many doors for
consumers because the current restrictions are very often unjustified. One the
main reasons given by many online retailers for not selling to foreign consum-
ers is that they are contractually obliged by their suppliers not to sell products
outside their own country'?. The Vertical Guidelines provide several example of

12 Regulation (EU) 2017/1128 on June 14, 2017 // http://eur-lex.europa.eu/legal-content/EN/TXT/
HTML/?uri=CELEX:02017R1128-20170630&from=EN (accessed: 02.03.2018)
126 Provisional agreement of December 13, 2017 between the European Parliament, the Council and

the Commission on a new regulation on cross-border parcel delivery// http://europa.eu/rapid/press-
release_IP-17-5203_en.htm (accessed: 01.03.2018)

127 European Commission; COM (2017) 229, para 350, https://eur-lex.europa.eu/legal -content/EN/
TXT/?uri=CELEX%3A52017SC0154 (accessed: 06.03.2018)
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restrictions that are considered to have as their object restricting passive sales via
the internet and therefore to be hardcore restrictions ineligible for the exemption
provided in the VBER. For example, restrictions that require a retailer to apply dif-
ferent geo-blocking measures (such as blocking access to its website to customers
located in another member state or re-routing customers to an alternative website)
would be ineligible'*.

Once the geo-blocking regulation enters into force, such practices will au-
tomatically be deemed illegal. Is this finally the end of geo-blocking in Europe?
Unfortunately, it seems the EU is only halfway there. The Regulation adopted by
EU legislative bodies on the February 28, 2018, still allows suppliers to geo-block
online services involving content protected by copyright. Geo-blocking for some
services is here to stay...at least for a while.

Due to intensive lobbying from the copyright industry and a protectionist atti-
tude from many national governments, products such as e-books, video games and
music were excluded from the scope of the Regulation. The European Parliament
and in particular its rapporteur MEP Roza Thun fought up to the last minute to
keep those goods in but lost.

At least, legislators have agreed that in two years’ time the Commission must
submit a report on whether copyrighted services should also be included in the
scope of the Regulation. This would be a game-changer for Europeans who would
be able to access all content from other countries.

The new law against geo-blocking does show the determination of the EU au-
thorities to give consumers the advantage of a single market, but it is also shows
the strength of the resistance by entrenched interests. Europeans expect decision
makers to develop the conditions in which our increasingly networked market
economy will thrive. Allowing consumers to decide from which provider to pur-
chase products and services across the entire EU is a crucial element for this eco-
nomic success, and European consumer associations will probably not accept half-
way measures. Banning geo-blocking for shoes, tickets for theme parks or tablets
is a good step, but it is not the top of the ladder. The geo-blocking ban should also
cover TV programs, films, e-books and video games. That would boost European
cultural diversity and not destroy it.

Twenty-five years after the establishment of a single market, European consum-
ers have won their place in it. It must not take another quarter of a century before
consumers no longer face access restrictions to content in the EU. After next year’s
European Parliament elections, policy makers should remind themselves to con-
struct a single market that delivers to consumers as a whole and not as the sum of
its national parts.

128 Vertical Guidelines, para 52 // http://ec.europa.eu/competition/antitrust/legislation/guidelines_
vertical_en.pdf (accessed: 06.02.2018)
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AHHOTaUuMA

MpeoMeToM HaCTOSILLEN CTaTbM ABASETCS NPOLECC rAapMOHU3aLMN NPaBOBOro pPerynnposa-
HUSA NINKBUAALMOHHOIO HETTUHIA N BaXHENLLME MEXAYHAPOAHbIE CTaH4APTLI B paccMaTpu-
Baemol 061acTn. JIMKBUAALUNOHHbBIA HETTUHI — LUMPOKO MCMOJIb3YEMBbI HA MeXAYyHapOOHbIX
pbIHKax cnocob npekpatleHns 0693aTenbCTB Mo psay GUHAHCOBLIX CAeNoK. MiMnepaTuBHbIe
HOPMbI 3aKOHOAATENbCTBA O BAHKPOTCTBE MHOMX CTPaH 3aTPYAHSIIOT OCYLLECTBEHNE NNK-
BUOALMOHHOIO HETTUHIA, YTO NPUBOAMT K HEOOXOOUMOCTU NPUHATUS HAUNOHAJbHbIX 3aKO0-
HOB, HAMNPAaBJIEHHbIX HA MPU3HAHUE U IOPUANYECKYIO 3ALLUUTY IMKBUOALUNOHHOIO HETTUHIA.
Mpu nopaepxke MeXAyHapOAHbIX OPraHoB B 061aCTV perynnpoBaHus GUHAHCOBBIX PbIHKOB
ObIIV NPUHATBI MEXAYHAPOOHbIE CTAaHAAPTLI B 06/1aCTN rapMOHM3aLLMM 3aKOHOAATENBCTBA O
JINKBNOALMOHHOM HeTTUHre. OCHOBHOW 3aayei Takmx JOKYMEHTOB ABnsieTcs GOpMynmpo-
BaHMe MOAENbHbIX HOPM 1 MPUHLMMAOB A5 NCNONIb30BAaHUSA 3aKOHO4ATENSAMU 1 perynaropa-
MW B CBOEW AeATENBHOCTU. [epBbIM U3 Taknx akToB cTan MoAeNbHbIM 3aKOH O HETTUHIE, pas-
paboTaHHbI 1 ony6nMKoBaHHbIN MexayHapoaHOW accoLmaumen no CBonam 1 oepmeatmeam
B 1996 r. Bnocnencteum oHa onybnunkoBana 0OHOB/IEHHbIE MOAE/bHbIE aKTbl O HETTUHIE B
2002 1 2006 rr. Ha npoTsxkeHnn BOCbMW NET MOLENbHbBIE 3aKOHbI ACCOoLMaunm oCTaBannuchb
€ANHCTBEHHbIMW CTaHAapTaMy B pacCMaTpmBaemMor 061actm n 6biv MCNob30BaHbl Mpu
MPUHATUM 3aKOHOB O HETTUHIE B HECKOJIbKMX BXHENLLMX IOpUCANKUMaX. B naneHerwem B
npouecce rapMoHM3aunmn NPUHAAN yH4acTMe aBTOPUTETHbIE MEXAYHAPOAHbIE OpraHn3aumm
B 061acTn yHMdUKaLMM YaCcTHOro npaea. [Ans ynopsaoyeHus OTHOLLEHUI NO NIMKBUOALNOH-
HOMY HETTUHTY Obl NPUHATHI PykoBOACTBO MO Bonpocam HecocTosiTensHocT FOHCUTPAI
(2004) » MpuHUMNbI OCYLLECTBNEHNS NnKBMOAUMOHHOro HeTTuHra YHUIAPYA (2013). Bece
paccMaTpuBaeMble CTaHAaPThl 00beaAnHAeT chepa NPUMeHeHNS (PUHAHCOBLIE KOHTPAKTbI)
1 HanpaBJIEHHOCTb HA OrPaHNYEHNE HEKOTOPbIX MHCTUTYTOB KOHKYPCHOIO NpaBa, Takux Kak
3anpeT 3a4eTa HakaHyHe 1 B Npouecce 6aHKPOTCTBA, MPaBO Ha OCrNapyBaHne 1 0Tkas OT UC-
MOJSIHEHUSA CAENOK, a TaKXe YCTaHOBNIEHME MOPAaTOpPUs Ha NpekpalleHne 06sa3atenscTs. Mpu
3TOM Hanbosnee NpeanoYTUTENbHBIM A8 NCMOJIb30BaHMS 3aKOHOAATENSAMM U PErynsaTopamm
asnaoTcsa MNMpuHumnel YHUOPYA, NOCKONbKY AaHHbIA AOKYMEHT YYMTLIBAET MHTEPECHI BCEX
CTOPOH OTHOLLUEHWI MO HETTUHIY, a TakXe nocneaHne TeHaeHUMn B 061acTn NpaBoBOro pe-
rynnpoBaHus GUHAHCOBBIX PLIHKOB 1 BOCCTAHOBMIEHUS MIATEXECNOCOOHOCTU PUHAHCOBbIX
MHCTUTYTOB.
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KnoueBblie cnosa

JINKBUAALMOHHBIA HETTUHT, rapMOHU3aLMa NpasBa, MOAESbHbI 3aKOH, peKoMeHaaLMn 3aKo-
Hopatesnto, GUHaAHCOBbIE KOHTPaKTbl, HECOCTOATENIbHOCTbL (6aHKPOTCTBO).

Bubnuorpaguyeckoe onmcaHne: KnemeHtbeB A.l. MexayHapoaHble MHCTPYMEHTbI rapMo-
HM3auMn 3aKOHO4ATENLCTBA O NIMKBUAAUMOHHOM HETTUHre // MNMpaeo. XKypHan Beicwen wko-
bl 9koHOMUKKKM. 2018. N2 4. C. 300-312.

JEL: K33; YOK: 341 DOI: 10.17323/2072-8166.2018.4.300.312

CoBpeMeHHBIII 9Tall PasBUTUA YAaCTHOTO IIpaBa XapaKTepuayeTcs COMVDKe-
HJeM IIPAaBOBBIX CUCTEM OTAE/NbHBIX TOCYHAPCTB MOCPEACTBOM IapMOHMU3ALNN
U yHUMKAIVK [IPaBOBOro peryaupoBaHys. OfHUM U3 IPUMEPOB rapMOHM3A-
LM 3aKOHOMIATENIbCTBA MOYKHO CYUTATh IPUHATHE B PA3INYHbBIX OPUCANKIMAX
O/MM3KYX IO COfep>KaHMIO 3aKOHOB O MKBVJALIVIOHHOM HeTTuHre. JIMKBUamnm-
OHHBINl HETTMHI IIPeACTaBjsieT CO0O0 JJOTOBOPHBINI MeXaHM3M IIpeKpalieHus
00513aTe/IbCTB, IPYMEHAEMBIIl IIPY HACTYIUIEHNN COOBITHUII HEVICIIOMHEHNS B OT-
HOIIEHVV OJHOV VIV HeCKONbKVX CTOPOH (PMHAHCOBBIX C/IETIOK, 3aK/TI09aeMbIX
Ha OpraHM30BaHHBIX TOPrax MIM Ha BHEOMP)KeBOM pbIHKe. B kauecTBe cOOBITHI
HEVCIIONIHEHNsI MOTYT BBICTYNATb OOCTOSATE/IbCTBA, CBS3aHHBIE C JIEVICTBUAMU
CTOPOH, MM COOBITUS 0OIIIEIKOHOMIYECKOTO XapaKTepa'.

[Tpouenypa NMMKBUJALMOHHOTO HETTMHIA COCTOUT M3 TpeX CTa[Mil, Cpemy
KOTOPBIX BBIAEIAIOTCS MpeKpalleHye CeNOK WM aKcenepauus TpeboBaHui o
HVIM, OLIeHKa B3a¥IMHBIX 0053aTe/IbCTB CTOPOH ¥ UX B3ayMo3adeT. TakuMm obpa-
30M, IIOCPELCTBOM JIMKBMALIMOHHOTO HETTMHTA IIPOUCXOAUT 3aMeHa BCell COo-
BOKYITHOCTY 0053aTe/IbCTB OINPefie/IEHHOTO BY/Ja MEX/Y YYaCTHUKAMM HETTVHTA
eIVHBIM HEeTTO-0053aTe/IbCTBOM, KOTOPOe SABJIACTCA PasHUIIEN MEX[Y CTOVMO-
CTbIO TpeOOBaHMII CTOPOH. BaxkHeitmmM skoHOMM4YecKuM 3¢ deKToM Takoil 3a-
MEHBI SBJIAETCS CHYDKEeHNE (PMHAHCOBBIX PYCKOB — COITIACHO PETY/IATOPHOI CTa-
THICTVUKE TaKOe CHIDKeHMe cocTaBsgeT 80%?.

Pe3ynbraTel rapMoHM3anMy OTHOLIEHWIT B OO/MAcTV HETTMHIA BIIEYATIsA-
I0T — B HACTOsIlllee BpeMsi HOPMaTVBHBIE aKThl O HETTUHTe IIPUHATHI O0Jiee YeM B
40 cTpaHax’ ¥ 9TOT epedyeHb IOCTOSTHHO IONONHACTCS. BriepBble He0OXOMMMOCTD
rapMOHM3aLMV 3aKOHOZIATe/IbCTBA B cepe HeTTMHTra Obpla 060cHOBaHa B 1990 T.
B VICC/IE[IOBAHNY HETTUHTA Ha MeXKOQHKOBCKOM PBIHKE, IPOBEEHHOM IO, ATVOM

' Cenusanosckuii A.C. 3ader, B3aumo3adeT, HeTTuHI? // Xo3siicTBo 1 mpaso. 2009. Ne9. C. 60.

> Paech P. Close-Out Netting, Insolvency Law and Conflict-of-Laws // Journal of Corporate Law
Studies. 2014. Part 2. P. 427.

* Available at: http://www.isda.org/docproj/stat_of_net_leg.html (gaTa o6pamerns: 19.02.2017)
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BaHka MeXXIyHapogHbIX pacueToB*. [Tomy4unBImit M3BECTHOCTD KaK «HoKmaf Jlam-
dbamoccn», TOKYMEHT CofiepyKasl BBIBOJBI O O/IarONpUsATHOM BIIVSTHUM HETTVHTA Ha
0aHKOBCKMIIT CEKTOP, KOTOPO€E BBIPA)KAETCSI B CHYDKEHUY KPEJUTHBIX U CUCTEMHBIX
PVCKOB, a TaK)Xe MOBBIIIEHNN TUKBUIHOCTY OQHKOBCKOI CUCTeMbl. B oTmenrpHOM
pasfene MOKIafa, MOCBALIEHHOM IOPUAMYECKMM aclleKTaM OCYILECTB/IEHNS HeT-
TIHTA, ObIIO OTMEYEHO, YTO OTCYTCTBIUE HaJIe)XKalllell IOpUANIeCcKOil 3allNThI JINK-
BUJIAIIVIOHHOTO HETTUHIA CIIOCOOHO CBECTY K HYJIIO ero IOJIOKUTENbHbIE 9KOHO-
Mmdeckye 3¢ ¢eKThl, a IONTHOe YCTPaHEeHNe 3TUX 3aTPYFHEHNIT BOSMOYXHO TOTBKO
ITyTeM TapMOHM3AIUY COOTBETCTBYIOLINMX HALIMOHA/TbHBIX 3aKOHOB".

B panpHereM BOIpoc O IOPUANYECKOM IPU3HAHMUM HETTMHTA 3aTParuBajCs
B CTaHAAPTaX 6AaHKOBCKOTO Pery/IVpOBaHIisI, IIOATOTOBIEHHbIX basebcKIM KoMuTe-
TOM I10 GaHKOBCKOMY Haji30py (nanee — basenbckuit komutet). B mokymenTe « Mex-
JlyHapOJHas KOHBEpreHIA M3MepeHs KaluTala ¥ CTaHAapToB KanmTasna» (basennb
I) KOHCTaTMPOBATIOCH OTCYTCTBYIE IIPABOBOI OIPEIETIEHHOCTY Y TTOTIOXKUTENBHOI CY-
IeOHOV IPAaKTUKY B OTHOIIEHNY TMKBUJAIIVIOHHOTO HETTYHIA. DTV 00CTOATENbCTBA
CTa/M TIPUYVHOIA, TI0 KOTOPOJI JIMKBYU/AIVIOHHBIN HETTVUHT He OBUI y4YTEH B JAHHOM
CTaHJApTe JyIA Leleil OnpeneNe s TpeOOBaHMIiI K KalMTaTy KOMMepYecKX 6aHKOB,
HECMOTPsI Ha €r0 BBICOKMIT ITOTEHIa/ CHVDKEHVSI KPEIUTHBIX PUCKOB.

BriocnenctBuu oy, BospeiicTBueM poknana Jlameanyccn basenmbckuit komm-
TeT M3MEHMI CBOIO TOUYKY 3PEeHNs B CllelanbHOM «KOHCY/IbTaTMBHOM IIPefIoxKe-
HyM» (1993)°. B HeM ykasbIBa/zoch Ha HEOOXOAMMOCTD y4eTa TMKBUJALMIOHHOTO
HEeTTVHTA IIPY BBIITOJTHEHNM OTIPeJie/IeHHbIX PUANIeCcKNX TpeboBanmit. OgHaKO
HIO/IHOLIEHHOE TIpM3HaHVe NTMKBUAAIIVIOHHOIO HEeTTMHIA OBIIO OCYIECTBICHO B
2004 r. B cranpapre «basens II”, copepxaiieM nogpobHoe perympoBaHme yueTa
NMKBYJAIIIOHHOTO HETTVHIA NIPY OIpefie/ieHNy TpeOOBaHNUI K KaluTamy Kpe-
AUTHBIX opraHnsanuit’. OMHMUM U3 YC/IOBUI TAKOTO IPU3HAHUA ABIACTCS OPUAN-
YyecKass OCHOBA VICIIOJIHEHMS COITIAIEHII O HETTUHTEe BHE 3aBUCUMOCTY OT OaH-
KPOTCTBA W/IM HECOCTOATE/IbHOCTY KOHTPAreHTa.

MexxpyHapogHas opraHu3anys Pery/ATOpoB pbIHKA HeHHbIX Oymar (I0SCO),
00 beMHAIOAs TOCYAAPCTBEHHBIE OPraHbl B 00/1aCTV (POHOBBIX PHIHKOB, HOJ-
Iepyxana MHUIaTuBy basenbckoro komurera. Tak, B 1996 1. 6bU1a puHsATa «Pe-
30/TI0LsI 0 HeOOXOAMMOCTHU 00eCTiedeHNs IPU3HAHSI COT/IAIIEHNIT O HETTUHTE B
OTHOIIEHNM JIEPMBATUBHBIX CAIENIOK»®, cormacHo koTopoit yieHbl [IOSCO momxHbI

4

Available at: http://www.bis.org/cpmi/publ/d04.pdf (nata ob6pamenns: 19.02.2017)

> Fazio S. The Harmonization of International Commercial Law. New York, 2007. P. 122.
¢ Available at: http://www.bis.org/publ/bcbs11c.pdf (nata obpamenns: 19.02.2017)

7 Available at: http://www.bis.org/publ/bcbs107.pdf (maTa o6pamenns: 19.02.2017)

8 Available at: http://www.iosco.org/library/resolutions/pdf/IOSCORES13.pdf (mara o6pauenns:
19.02.2017)
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IpeRNpUHATD YCUINA I/ 06ecriedeH s ONpeNe/IeHHOCTY B OTHOIIEHUN VCIION-
HEHVs COIVIAIIeHMIT O HeTTVHTe BO BceX opucaukiysax. CoBeT (pMHaHCOBOI CTa-
OMNIBHOCTU TaK)Xe HMOATBEPANT NMPUBEP)KEHHOCTh PACIPOCTPAHEHNIO TUKBU/A-
IIIOHHOTO HETTVHTA B OJTHOM V3 CBOVX JJOKYMEHTOB’.

[Tpu3BaB K TapMOHM3aILMV 3aKOHOB O HETTVHIE I JIaB JIbTOTHI (PVTHAHCOBBIM
VIHCTUTYTaM IIpY HAIMYMU IOPUANYECKN 3AIUIIEHHBIX COIJIAIIEHUIT O HeTTUH-
re, MeXX/IyHapOZIHbIe OpPraHbl B 00/1acTy perynnpoBanus (pMHAHCOBBIX PBIHKOB I
0aHKOBCKOTO CEKTOpa CO371a/mu OIaronpuATHYIO IIOYBY A OCYIIeCTBICHNU U3-
MeHEeHMIT 3aKOHOJJaTe/IbCTBA C Iie/bl0 MPU3HAHMS TMKBUALMIOHHOTO HETTHHTA.
OpHaxo B ONyOMMKOBAaHHBIX JAHHBIMY OpraHaMM JOKYMEHTAaX HeT IpefIo>Ke NIl
O IIPVHATHM IPAaBOBBIX HOPM. 3a4acTyI0 pa3paboTKa TaKuX HOPM OCYIIeCTB/IACT-
C MeKAYHApPOJHBIMM OpraHU3alMAMI B 06/1acTU YHUPUKALUY YaCTHOTO IIpaBa,
OJHAKO POJIb «JIOKOMOTVBa» B ITpoIiecce COMKeHNsI 3aKOHOaTe/IbCTBA O TINKBU-
MAI[VIOHHOM HeTTVHIe Ha Ha4a/IbHOM JTalle B3s/Ia Ha ce0s HeIIpaBUTeIbCTBEHHAS
opraHusals, He ob1agaolas NoKoOHbIM MaHAaTOM — MeXIyHapomHas acco-
nuanus no csomnam u fepusarusam (ISDA).

Accoumanusa 6pu1a co3maHa B 1980-x IT. B Hb}O—VIopKe O MHUIIMATNBE MH-
BeCTUIMOHHOTO 6aHKa «CanoMoH bpasepc» ¢ 1e/blo 0O0beiHeHNA YYaCTHUKOB
PbIHKa IPOM3BOAHBIX (MHAHCOBBIX MHCTPYMEHTOB U M3HAYA/JIbHO COCTOSIA U3
10 6ankoB'. B HacTosmee Bpems ISDA saBiAeTCA OZHOI U3 KPYITHENIINX OpraHM-
3aI[yii TAKOTO TUIIA II0 YYC/Ty Y9acTHUKOB''. OTHMM 13 BUIOB AeATenbHOCT ISDA
ABJISIIOTCA paspaboTKa M MyOnMKaIys CTaHJAPTHON JOKYMEHTALMN JIs 3aK/TIO-
YeHVS1 BHEOVPIKEBBIX JIePUBATUBHBIX CHE/IOK Ha OCHOBE TeHepaIbHBIX COIIallle-
HUIL, KOTOpasi HOCUT XapaKTep MCTOYHMKA lex mercatoria Ha pUMHAHCOBBIX PbIH-
kax'’. [lepBble reHepanbHble cormamennsa ISDA Interest Rate Swap Agreement'
u Interest Rate Swap and Currency Exchange Agreement'* 6bumu paspaboTassl B
1987 1. 1 copeprkany MONM0KEHNA O TMKBUIALVIOHHOM HETTUHTE.

B xope paboTbl Acconmanysi CTOMKHY/IACh ¢ OTCYTCTBMEM B HAI[MOHAIbBHOM
3aKOHOJIaTe/IbCTBE MHOTMX CTPAH IOPUANYECKUX HOPM O 3alLINTe JAaHHOTO MeXa-

? Available at: http://www.fsb.org/wp-content/uploads/r_141015.pdf (zara o6pamenus: 19.02.2017)

' Harding P. Mastering the ISDA Master Agreements (1992 and 2002): A Practical Guide for
Negotiators. Harlow, 2004. P. 19.

! Patinep I. BHeOups>keBble CPOUHBIE CHEIKY IPY OAaHKPOTCTBE: CPAaBHUTENbHO-IIPABOBOE JICCIIe-
[IOBaHMe aKTYalbHBIX MHVULMATUB IO PeOpMUPOBAHMIO POCCUIICKOTO 3aKOHOAaTenbcTBa / YacTHoe
IIpaBo ¥ GpUHAHCOBBI pbIHOK: COOpHUK cTareil / oTB. pe. M.JI. Bamkaros. M., 2011. Berm. 1. C. 368.

12 Jlunosues B.H. CootHolenre lex mercatoria n 3akonogarenbcrBa Poccuiickoit egepannnu o
PBIHKe LieHHBIX OyMar (Ipo6e/Ibl COBPeMEHHOTO IIPAaBOBOrO perynnposanust) // BusHec B sakone. 2012.
Ne 2. C. 82.

3 Available at: http://assets.isda.org/media/e0f39375/43fc082c-pdf/ (zara ob6pamenns: 19.02.2017)
!4 Available at: http://assets.isda.org/media/e0{39375/69d0db85-pdf/ (zara o6pamenns: 19.02.2017)
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Huama®. Jlnsa pemenus npo6memsl ISDA mepenia k obecrieyeHN0 M3MeHEHMS
HaIlMIOHA/IbHBIX 3aKOHOZIATe/IbCTB Ha OCHOBE pa3pabOTaHHBIX accoLMaIyeil Mo-
IeNbHBbIX 3aKOHOB. [lepBas pemakiusa MopenbHoro 3akoHa o HertuHre (ISDA
Model Netting Act) 6p1a mogrorosneHa B 1996 T. ¢ Lie/blo «yCTaHOB/IEHNS Oa-
30BBIX IPVHIUIIOB, HEOOXOAMMBIX IS 06ecredeHNs IBYXCTOPOHHETO NMKBU/IA-
IIVIOHHOTO HETTUHIa»'. [JOKYMEeHT CTaJI HepBbIM MEXX/IyHApPOAHBIM CTAHAAPTOM B
00671acTV TapMOHM3ALMY IMKBU/ALMIOHHOTO HETTVHTA U IIOCTY>KII OCHOBOM /IS
MpU3HAHNUs HETTHHIA B 1I€7IOM psifie cTpaH'’.

B Hacrosmiee Bpems Acconmanys npuMensieT MopenbHbiii 3akoH ISDA (2006),
KOTOPBIII AB/IACTCS OOHOB/ICHHBIM BapMaHTOM MOJIE/IbHBIX aKTOB 1996 11 2002 rr.'®
CormacHo copepxxaiemycss B MofieZIbHOM 3aKOHE OIpPe/Ie/IEHNIO, IMKBUALIOH-
HBIM HETTVHT IPeCTaB/IAeT cOOO MPOLefypy M3 YeThIpeX 9TAaloB — IpeKpa-
IeHye 0053aTeNbCTB N0 KBAIMUIVPOBAHHBIM (MHAHCOBBIM KOHTPAaKTaM, MX
OlLI€HKY, KOHBEPTAIIMIO IIO/TyYEeHHbIX CYMM B €IMHYIO Ba/lIOTY U ONpefie/ieHNie HeT-
TO-06a/IaHca Iy TeM 3a4eTa VI MHBIM 00pa3oM. Mozie/IbHbI 3aKOH TpebyeT, 4To-
OBbI yC/IOBYIE O MMKBUJIAIIVIOHHOM HETTMHTe 0053aTelIbHO COIEPKaNoCh B OJTHOM
VUIV HECKO/TBKMX PAaMOYHBIX (IeHepa/IbHbIX) COIIAIIeHMX.

JIna onmcanusA Kpyra cieNioK, B OTHOIIEHUY KOTOPbIX MOXKET OCYyLIeCTB/IATD-
CsL HeTTVHI, MOZIe/IbHBII 3aKOH MCIIONb3yeT TePMIUH «KBATMPUIMPOBAHHbIE PI-
HAHCOBbIe KOHTPAKTbI». IIpy 5TOM B HOKyMeHTe NMPUBOAUTCA NepedeHb KBaln-
$upoBaHHBIX (PUMHAHCOBBIX KOHTPAKTOB, IOKPBIBAIOLINI «IIVPOKUI CIIEKTP
IPOM3BOAHBIX (PMHAHCOBBIX MHCTPYMEHTOB»'® 1 MHBIX JOTOBOPOB. LleHTpaibHbIe
OaHKM CTpaH, UMIUIEMEHTUPYIOIINX ITOJIOXKEHNA O HeTTUHTe B HAI[IOHA/IbHOE 3a-
KOHOJIATe/IbCTBO, UMEIOT IPAaBO PacIIVPUTD 3TOT IIepedeHb ITyTeM U3IaHNA COOT-
BETCTBYIOLETO HOPMATUBHOTO aKTa.

[Tono>xenus, HEMOCPeNCTBEHHO HANpaBJeHHble Ha IOPUAMYECKYIO 3allUTy
HETTUHIa, cofep>KarcA B cT. 3 1 4 MopenbHoro 3akoHa. Ilo cT. 3 He fonyckaerca
npy3HaHue QVHAHCOBBIX KOHTPAKTOB HEeIeVICTBUTE/IbHBIMY VI OTKa3 B VX CY-
IeOHOIT 3al1ITe Ha OCHOBE 3aKOHOJATEIbCTBA, PETYIMPYIOLIEr0 IIPOBefeHe UTP
u napu. CTaTbs 4 COLIep>XUT MOAPOOHBIE TTOJIOKEHNA O IPU3HAHNU U CYAeOHOI
3alTe COTNAIIeHNs O MUMKBUJAIIOHHOM HETTUHTE, B TOM YIC/I€ B OTHOIIIEHUN
HECOCTOSTENbHOIO TOJDKHMKA.

15 Yeowart G., Parsons R. Yeowart and Parsons on the Law of Financial Collateral. Cheltenham, 2016.
P. 445,

' Lomfeld B., Somma A., Zumbansen P. Reshaping Markets: Economic Governance, the Global
Financial Crisis and Liberal Utopia. Cambridge, 2016. P. 146.

7 Illampaes A.B. IIpaBoBO€ peryaMpoBaHue MeX/YHApOIHBIX OQHKOBCKMX CHENIOK ¥ CHENOK Ha
MeXIYHapOIHbIX (GMHAHCOBBIX phIHKaX. M., 2010. C. 124.

'8 Kpacros O.K. PeaIbHbli1 1Iar K CyI[eCTBEHHOMY CHVDKEHIIO KPEIUTHBIX PYCKOB Ha PbIHKE iepH-
BaTNBOB // BecTHnk ®uHaHcoBoro yHnBepcurera. 2009. Ne 2. C. 27.

¥ Ipexos M.H. IlpaBoBas IpMpofa HETTUHIA B IepPMBATUBHbIX JOTrOBOPax // AKTyasbHbIe IIpO6ITe-
MBI poccuiickoro mpasa. 2015. Ne 2. C. 85.
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B 1. (a) cT. 4 M310XKEHO 0b1IIee MOTOXKEHNE, COIVIACHO KOTOPOMY COIJIAIlIeHNe O
HeTTVHTIe TO/DKHO OBbITh McrionHnMo (enforceable) B cooTBeTcTBMY € €ro ycnoBMs-
M, U €T0 JIeVICTBYE He MO>KET OBITh IIPMOCTAHOB/ICHO VIV OTPAHNYEHO JeVICTBUSMU
NMKBUAATOPA UM HOPMaMU 3aKOHOJATENbCTBA O GAHKPOTCTBE, peOpraHu3alni, a
TAK)Ke TOTIO>KEHMSIMU VHBIX 3aKOHOB, KOTOPBIE IIPUMEHSIOTCS K HECOCTOSITE/TBHO-
My pomKHMKY. ITyHKTHI (b) 1 (€) paccMaTpuBaeMoit cTaTby cofiepyKaT MOIOXKEHNA
06 orpaHnyeHNN TpeOOBaHMII M 0OA3aTENIBCTB 110 COITIAIIEHNIO O HeTTUHIE IOCTIe
HACTYIUIEHVs] GaHKPOTCTBA pa3MepaMy HEeTTO-00s13aTeNbcTBa M HETTO-TpeboBa-
HIISI, TOPSIZIOK OIpefie/ieH sl KOTOPBIX IPeRyCMOTPeH MojielTbHbIM 3aKOHOM.

[Tynkrsr (d)-(g) cT. 4 MofenbHOrO 3aKOHA BK/IIOYAIOT MOJIOXKEHUA O Hepac-
POCTPaHEeHNUN VIM OTPAHNYEHHOM JIeJICTBUY B OTHOLIEHUY COTTIALIEHNUII O HeT-
TUHT€ HEKOTOPBIX MHCTUTYTOB KOHKYPCHOTO IIpaBa, KOTOpble MOTYT HETaTUBHO
OTPa3UThbCs Ha €ro OCYILIeCTBIeHUN. B yacTHOCTH, K KBa/muIMpoBaHHBIM (u-
HAHCOBBIM KOHTPAKTaM He MOXKeT IPUMEHATHCS NIPAaBO YIPABJIAIOLIETO B Jlelax
0 6aHKPOTCTBEe Ha OTKA3 OT MCIIOMHEHUsI WY, HA0O0POT, COXpaHEeHMe IeiCTBIUS
06s13aTenbCTB 110 TakuM KoHTpakTaMm (1. (d) ct. 4). [IpumeHenne jaHHOTO IIpaBa
JIOTTYCKAeTCsl MCK/IIOYUTEIBHO B OTHOIIEHUY BCETO HETTO-0053aTeNbCTBA, BO3-
HYKILETO B pe3y/IbTaTe HETTUHIA, HO He B OTHOLIEHWUM OT/eIbHBIX CAE/IOK, KOTO-
pble OXBaYeHbI COT/IAIIEHIIEM O HETTUHTE.

PaBHBIM 00pasoM K JIMKBMIALMOHHOMY HETTMHIY He NPUMEHSIOTCS II0NIO-
JKEHVS 3aKOHOZIaTe/IbCTBAa O OAHKPOTCTBE, HAllpaB/IeHHbIE Ha OTPaHIYEeHNe OCY-
IIeCTB/ICHUs 3a4eTa, B3ayMo3adeTa MINM CANIbIVPOBAHMS 00513aTeNbCTB MEXAY
HEeCOCTOSITE/IbHBIM JO/DKHMKOM ¥ ero KoHTpareHTamu (1. (e) ct. 4). CormacHo
cnepymoemy 1. (f) paccMaTpuBaeMoit CTaThy, He TOIYCKAETCs IIPYMEHeHNe I10-
JIO>KEeHMIT 3aKOHOJaTeNIbCTBA 00 OCIIAPMBAHNMY CHETIOK C IPEIIIOYTeHeM VTN T10-
JIO3PUTENIbHBIX CHEOK K IIaTeXXKaM U 00513aTeNbCTBaM, BOSHUKAIOIIUM Ha OCHOBE
COIIALIEHMsI O HETTUHTE, 33 MICK/TIOUEHNEM HEKOTOPBIX CIeI[Va/IbHbIX CTy4aeB.

B coorBercTBUM C 1. (g) cT. 4 MOJe/NIbHOrO 3aKOHA IIOTHOMOYMSA CYHeOHBIX
VI TOCYAapCTBEHHBIX OPraHOB, a TaKXKe apOUTPaXKHBIX YIPAB/IAOMINX HAa HAJO-
JKeHUe MOPATOPUsl WV TPUOCTAHOB/IEHNS B3bICKAaHUS He TODKHBI IPUBOLUTH
K OTPaHMYEHUIO JeMICTBUS WIM OTCPOYKE B OCYIIECTB/ICHNUN TMKBUAALVIOHHOTO
HeTTUHTa. Kpome Toro, MogpenbHBbIiT 3aKOH PeryIupyeT BOIPOCHI OCYIeCTBICHS
MMKBUIALMOHHOTO HETTMHIA B OTHOLIeHNK obecnieuenus (collateral) mo ¢punan-
COBBIM CIIe/IKaM U Psifi CriennduIecKuX BOMPOCOB, BO3HUKAIINX [IPK IIPOBEJe-
HUV HETTVHIA 110 C/Ie/IKaM, 3aK/TI0YeHHBIM Yepe3 (pumnanbl J0puandecKoro ania,
HaXOJALIMeCs B PasHbIX cTpaHax (multibranch netting).

[ToMyMO HeoCpeACTBEHHOI ITIOATOTOBKY M TyO/IMKaLIV/ MOJE/TbHBIX 3aKOHOB
o HeTTMHTre, ISDA perynsipHoO npeanpuHuMaeT YCWINS K ero UMIUIEeMEHTAl M B
pasIMYHBIX CTpaHax myTeM n10066upoBanus®. JloO6MBasCh MPUHSATHUS 3aKOHA O

» Avgouleas E. Governance of Global Financial Markets: The Law, the Economics, the Politics.
Cambridge, 2013. P. 454.
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HeTTVHI€ B OUepeHON I0PUCAUKLINY, AccoLaliyisl HallpaB/AeT MUCbMO JIOKalb-
HOMY PeryAToOpy>', OpraHaM MCHOTHUTETbHON B/IACTN> VIV PeICTABUTENIO 3aKO-
HOJJaTe/IbHOTO OpraHa*, cofepykaliiee IIOC/IEHIO0 BePCUI0 MOJIE/TbHOTO 3aKoHa. [Toka
MojfienibHbIe 3aKOHbI ISDA ocTaBamich eIMHCTBEHHbIMY MHCTPYMEHTaMI TapMOHM-
3anmy B 0671aCTy JIMKBUAIMOHHOTO HeTTHHra (1996-2004), K cTpaHaMm, y)Ke NMeB-
IIVIM 3aKOHOZATENIbCTBO O HeTTHHre, fobasmmck [Topryrams (1997), ABctpamus
(1998), sSAnonms (1998), Hosas 3emanpus (1999), Benrpus (2001) u [Tonbiua (2003).

ITepeyeHb MHCTPYMEHTOB rapMOHM3aLy HETTUHTA NONOMHWICA B 2004 T. ¢ 1my-
omxanyert Komuccereit OOH no npaBy MexxpyHaponnoit toprosmu (FOHCUTPAJT)
PykoBopicTBa /11 3aKOHOIaTe/IbHBIX OPraHOB 10 BOIIPOCaM 3aKOHOJATEIbCTBA O He-
cocrosaTenbHOCTH* (mamee — PykoBopctBo JOHCUTPAJI). C nenbio yMeHbLIEHNA
CUCTEMHBIX PJCKOB, YTPOXKAIOLIVX CTaOVIBHOCTY (pUHAHCOBBIX PIHKOB, B PykoBoz-
CTBO ObUIM BK/IIOUEHBI pekoMeHpmarmm 101-107, kacaroupyecst TMKBUALIOHHOTO
HETTVHTA B OTHOIIEHNV (PVHAHCOBBIX KOHTPAKTOB B XOfie IPOLieRyp OaHKPOTCTBA.

Cdepa peiicTBusa PykoBojcTBa B 4acTy HETTHMHIA CXOXKa €O cepoii 1elicTBUA
MopenbHOTO 3aKOHA: JOKYMEHT IpeJyCMaTpyBaeT BO3MOXKHOCTb OCYIeCTBIe-
HUS HETTUHTA B OTHOLIEHNYM (PMHAHCOBBIX KOHTPaKTOB. [Ipy aToM B oT/IM4nme ot
MopennbHOTO 3aKOHa, ITePeYHs CHET0K, KOTOPbIE MOIJIM ObI CYUTATHCS TAKOBBIMM,
B TeKcTe fokyMeHTa HeT. B PykoBopcTBe IOHCHTPAJI ykasaHo, 4yTo duHaHCO-
Bble KOHTPAKTHI IO/DKHBI OBITh OIIpeie/ieHbl INPOKO, YTOOBI OXBATUTD BCE HOBBIE
TUNbl GUHAHCOBBIX CIE/IOK IPpK UX HosiBeHny (pekoMenanys 107) u ux cTopo-
HOJI He 00513aTe/IbHO JOJDKEH SIB/IATHCS (PUMHAHCOBBIN MHCTUTYT (peKOMeHanus
106). B ommune ot MopenrbHOTO 3aKOHA, YCIOBYA O HETTHHIE He JO/DKHBI AB-
JIATBCSA YaCThIO KAaKOTO-/MO0 TeHepabHOTO COIIAIeHMs VI MOTYT MPYMEHAThCA
B MHOII popme.

ITpu MopaTopum Ha IpekpalleHye CAeNO0K WM OTpaHMYEeHNUM JeICTBUA I10-
JIOKeHMiT 06 aBTOMATMYEeCKOM IIpeKpalleHNny 0Os3aTe/IbCTB IIPY HACTYIUIEHUN
0aHKpPOTCTBA TaKye IIOJIOXKEHMe He JJOJDKHBI PAaCIpOCTPAHAThCA Ha (PUHAHCO-
Bble KOHTPAKTbl. Kpome Toro, pekomenpanua 102 coepXUT MONOXKEHUE O He-
IIpYMEHEHNM 3aIIPEeTOB Ha OCYILECTBJIEHNE 3a4eTa 10 ¥ II0C/Ie Hadyasla IpOoLefyp
OaHKpoTCTBa. PYKOBOZCTBO IpemycMaTpyuBaeT HepacIpOoCTpaHeHye IpaBulI 06
OCIIapMBaHUM CLeNOK (avoidance provisions), COBEpIIEHHBIX HaKaHyHe OaHKPOT-
CTBA, Ha NIPOLe/lypbl TMKBUIALVIOHHOTO HETTUHTA.

! Available at: http://www.isda.org/speeches/pdf/KZ-Ltr-AFN.pdf (nara ob6pamens: 19.02.2017)

22 Available at: http://www.isda.org/speeches/pdf/SVN_NettingLtr-Mo]_v1.pdf (mara o6parmenus:
19.02.2017)

2 Available at: http://arb.ru/site/docs/other/Kom20_RUS_BanksInsolvBill_Engl Russian_Sep07.
pdf (mara o6pamenns: 19.02.2017)

** Available at: http://www.uncitral.org/uncitral/en/uncitral_texts/insolvency/2004Guide.html (mara
obpamenus: 19.02.2017)
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[TpencraBnseTcs, 4To nmybnukanusa PykoBoscTBa He MOB/MsAIA HA cTaTyc Mo-
IenmbHOTO 3akoHa ISDA Kak OCHOBHOTO MHCTPYMeHTa TapMOHM3ALUY B 06IacTn
HerTuHra. Pekomenparu IOHVICUTPAJI sBisitoTcst MeHee TOfPOOHBIMIY, YeM
aHaJIOTMYHbIe NonoKeHus: MogenbHoro 3akoHa o HeTTuHre ISDA 1 orpannueHsl
UCK/IIOUYNUTETbHO paMKaMy NPOLEefyp HECOCTOATeIbHOCTI. TeM He MeHee, Pyko-
BOJICTBO SIBJISIETCSI IIEPBBIM CTAH/IaPTOM B 00/IaCTM HETTHMHTA, Pa3pabOTaHHBIM
MEX/IYHapOJHONM OpraHM3alMell, 9YTO MMENIO CYLeCTBEHHOE 3HaYeHue I pac-
MPOCTPaHeHNA TAPMOHM3AL MM OTHOLIEHUI IO IMKBUIALVIOHHOMY HETTHHTY.

Benep 3a JOHCUTPAJL k rapMoHM3anuy IpaBOBOTO PeTylIMpOBaHMUA JIMK-
BUJJALIVIOHHOTO HETTMHTA IOJK/IIYM/IACH [Pyras aBTOPUTETHAA MEXIYHapOJ-
HasA opraHmusanysa — PUMCKuil MHCTUTYT MeXIyHapOJHOIO YacTHOIO IIpaBa
(YHUPVA). IlepBeim paspaboranubiv YHUIPYA nokymeHTOM, cofepKaIinm
MIOJIOKEHNA O IMKBUJALMIOHHOM HETTHHTE, AB/AeTcsA KoHBeHLMA 0 MaTepuarb-
HBIX HOpPMax I IIeHHBIX OyMar HaXOmAIyXxcs y nocpegauka (2009) (mamee —
JKenesckas konBeH1ys)*. B KoHBeH1I1MI0 ObUIN BKIIOYEHBI ITOJIOXKEHNS O 3aIINTe
HeTTVHIa B OTHOIIEHNN 0OecliedeHns B BIe LIeHHBIX OyMar, OfHaKo 0 HaCTOs-
LIIero BpeMeHM IOKYMEHT He BCTYIIWI B CUJTY 110 IIPUYMHE HeIOCTaTOYHOT O KON -
4yeCcTBa rOCYJAapCTB, IpUcoefHuBIINXCA K KoHBeHIIUN.

Bormpekn npenronoxxenuo, 4to 3HaueHyre MOIeIbHOTO 3aKOHa OyAeT CHU-
XKaThCs ¢ pacnpocTpaHeHyeM JKeHeBCKOJ KOHBEHIMNU*®, TOTeCHUTh MoyienbHBbII
3aKOH B KayeCTBE OCHOBHOTO MHCTPYMEHTa TapMOHM3ALUM CIIOCOOEH TONBKO
IpyToi fOKyMeHT, paspabotanusiit Y HVIPYA. Ilpuunyunst YHVIPYA 06 ocy-
IIeCTBJICHUY IMKBYAALMOHHOTrO HeTTyHra (2013) (nanee — IIpuHIMIIBI HETTUHTA
YHU]IPYA) sBASIOTCS MOC/IETHNM IO BpeMeH) NPUHATHS U Hanbosiee MOTHbIM
NOKYMEHTOM, HallpaBJIEeHHBIM Ha FapMOHM3ALMI0 3aKOHO/IaTE/IbCTBA O IMKBI/JIA-
L[VIOHHOM HeTTMHTe. JJaHHBII JOKYMEHT CTaJl Pe3y/IbTaTOM IHTEHCUBHOII paboThI
YHUPYA B nepuop ¢ 2011 o 2013 rT., B KOTOPOJ1 y4aCTBOBA/IM IPEACTABUTENN
MEeX/[yHapOIHBIX OpTaHM3aLINIA, PeryIATOpOB (GPMHAHCOBOTO PHIHKA, IIPEICTaBUTe-
JIeTi IeTIOBOTO U akajieMudeckoro coobmectsa”. [TpyuHunme! HerTara Y HVJIPYA
OTpaXkaioT popMupyolieecs MUPOBOe B chepe HETTUHTA IPaBOCO3HaHMe™ 1 AB-
JIIOTCSL CBOETO POJia OTBETOM Ha BBI3OBBI, BCTABINNE IIepell MMPOBBIM COOOIIe-
CTBOM B XOJie ITT06aIbPHOTO 9KOHOMIYECKOTO Kpu3uca®.

» Available at: http:// www.unidroit.org/english/ conventions/ 2009intermediatedsecurities/ convention.
pdf (mara obpamenns: 19.02.2017)

* Illampaes A.B. Yxas. cou. C. 124.
%7 Baber G. Essays on International Law. Cambridge, 2017. P. 46.

» Buwmesckuti I1.H. IIpaBOOTHOLIIEHNA Ha MeKAYHapOIHOM QMHAHCOBOM pbIHKe // MeXAyHapop-
HOe IIPaBO U MeXJyHapopiHble opranmsanym. 2014. Ne 3. C. 405.

¥ Mallard G., Sgard ]. Contractual Knowledge: One Hundred Years of Legal Experimentation in
Global Markets. Cambridge, 2016. P. 390.
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Kak crmenyer u3 BBOgHOI yacTy IIpMHINIIOB HETTVMHIA OHY aipeCOBAHBbI 3a-
KOHOJIATe/IIM M TOCYAPCTBEHHBIM CIY)KAIlMM TOCYAApPCTB, KOTOpble HaMepe-
BAIOTCs MIMIUIEMEHTHMPOBATh IIPABOBbIe HOPMbI O HETTMHTE B HAallMIOHAJIbHOE 3a-
KOHOJATeNbCTBO. VI3 chepbl melicTBMA NOKYMEHTA MCK/ITIOUEHBI CHETKY MEeXAY
busnvIecKUMM TUI[AMM, 3aK/TIOYEHHbIe C LIe/IbI0 TMIHOTO, CEMETHOTO ¥ OMAalll-
Hero notpe6nenus. [Ipunnvmn 1 «IIpepens! meiicTBust [IpMHIMIIOB» COREPKUT
HOOXKeHMs 0 cepe TeICTBMA JOKYMeHTa. B cooTBeTCTBMM C HUM, JaHHBIIT UH-
CTPYMEHT TapMOHM3AIUN PerypyeT IpoLefypy OCYyIIeCTBIeHNA TUKBUAALIN-
OHHOTO HETTMHIA MeXJly HONyCTUMBIMU cTOpoHamu (eligible parties) B oTHOLIe-
HUM pa3pelIeHHbIX 06s3arenbcTs (eligible obligations).

[Mpuanumn 2 «Ompenenenne MOMOXKEHNA O MMKBUJALMOHHOM HETTUHTEe» CO-
[ep>XXNUT JieUHUIINIO TMKBYUALMOHHOTO HETTUHIA, OCHOBAHHYIO Ha (PYHKIINO-
HaJIbHOM IIOXOfie, T.e. BMECTO OIIpefie/leHNsI IPaBOBOJ IPYPOJBI TMKBUAAIV-
OHHOTO HETTVHTA aBTOPbI JJOKYMEHTa IPeJIOYIN OINCATh HOPSANOK JIeiCTBUA
JIAaHHOTO MeXaHM3Ma. Takoe ompefieneHye sIBIAETCS UIVPOKUM U HENTPaTbHBIM
JUISL TOTO, YTOOBI OXBATUTh PA3/IMYHbIe BUIBI JOTOBOPHBIX KOHCTPYKIIMIL, KOTO-
pble 00ecreunBalOT OAVHAKOBBI pe3ynprar”. [IpuHINIBL 3 U 4 Takke comep-
JKaT PsAJ OIpefie/IeHNI BaXHENIINX TEPMIHOB, TaKMX KaK JOMYCTVMbIe CTOPOHBI
(eligible counter parties), kBanuUIVPOBAHHbI/ YIaCTHUK (PMHAHCOBOIO PBIHKA
(qualified participant of financial market), my6nuunsle oprausl (public authority) n
paspereHHble 06s13aTenbcTBa (eligible obligations).

[TpyHIVIBI 5-8 cofepsKaT IIOI0XKEHNA, KOTOPbIE «HETIOCPeCTBEHHO OTHOCAT-
Cs K YCJIOBMAM O TMKBUJJAIIIOHHOM HeTTHHTe» . BakHoe 3HaueHMe nMeeT [IpuH-
i 5 «DopMasbHbIe IeICTBYA ¥ TPeOOBAHNA O PEIIOPTUHIE», COITACHO KOTOPO-
MY OCYLIeCTBJICH)e HeTTVHTA He JO/DKHO 3aBJUCETh OT BBINOTHEHNA (POPMaTbHBIX
TpeOOoBaHMIL, 32 UCKTIOYEHIEM CYIIeCTBOBAHM IOIOXKEHVS O IMKBUIAIIVIOHHOM
HEeTTUHTe B IIVICbMEHHOI W/IVM VIHOJ SKBUBA/IEHTHOI (popMe, a TaKXKe MCIIONIb30-
BaHNA CTAHJAPTHOM JOKYMEHTAaINM KaKoli-m6o Toprosoit opranusanym. Kpome
TOT0, UMIUIEMEHTUPYIOIIVe TOCYAApPCTBA He O/DKHBI CTABUTD IeVICTBYE HETTVHTA
B 3aBUCHMOCTD OT IIOCTYTIIeHN s MH(OPMALUY O C/le/IKaX B TOPTOBBIN pero3nTa-
Pt VIV QHAJIOTMYHbIe OPTaHN3ALIVIN.

[Mpuanumn 6 «Ob1iee ocyliecTBIeHNe MTOTOKEHNI O TMKBUALMOHHOM HeT-
THMHTe» COIEPXKUT TpeOOoBaHMe O CyAeOHOI 3alNTe TMKBY/JALMIOHHOTO HETTVHTA.
KitroueBbIM IIyHKTOM BCero JokyMeHTa AiByisieTcs [IpuHIun 7, B KOTOPBIN BKIIIO-
YeHbI ITOJIOXKEHNA O IPU3HAHNUM IMKBUIAIIVIOHHOTO HETTVHTA YC/IOBUAX OQHKPOT-
crBa. [TpyHIMD 8 IOCBsAIIEH AEVICTBMIO MMKBUAIIVIOHHOTO HETTUHTA B YCTIOBUAX
Mep 10 BOCCTAHOB/IEHUIO II/IATEXXeCIOCOOHOCTY (DMHAHCOBBIX OpraHU3AINIA.

* Haentjens M., Wessels B. Research Handbook on Crisis Management in the Banking Sector.
Cheltenham, 2015. P. 332.

31 Buwunesckuti IT1.H. Ykas. cou. C. 407.

32 Paech P. Op. cit. P. 428.
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Ha ocnoBe cpaBuHurenbHoro anammsa Ilpumanunos nertunra YHUIPYA un
APYTUX JOKYMEHTOB B 00/1aCTV TapMOHM3AL[MY 3aKOHOAATENbCTBA O JTMKBU/IAIN-
OHHOM HETTVMHIEe MOXXHO Cle/laTh CIefYIOlye BbIBOJbl. BO-MepBbIX, TPYHIIUIIBI
YHIUJPYA comep>XaT orpaHMY€HHbII IIepe4eHb Y4aCTHUKOB OTHOILEHWIA 110 HET-
TYUHTY. B 4acTHOCTM, CTOpOHAaMU YKa3aHHBIX OTHOILIEHMIT He MOTYT OBITH JJOMOXO-
34J1ICTBA, @ HeMHAHCOBbIE OPraHM3alMM MOTYT CTAHOBUTLCS TAKOBBIMMU TOIBKO
B C/Iy4asx, Cllela/bHO IPeyCMOTPEHHbIX HOpMaTUBHbIMY aKTaMu. Takoe orpa-
HIYeHe CyOBeKTHOTO COCTaBa CTOPOH JIMKBY/IAIIVIOHHOTO HEeTTIHTA TIOSIBUTOCH
B aKTaX FApMOHM3ALIVY HETTHHTA BIIEpPBbIE.

Bo-Bropsix, cormacHo Ilpmanunam YHMJIPYA nonoxenme o HeTTMHIe He
JOJDKHO ABJIATHCA YACTBIO KaKOW-MMOO CTAaHZAPTHON JOKYMEHTAUMM VI MOXKET
COMIep>KaThCs B MIOOBIX COITIALIEHUAX CTOPOH MM OCYIeCTB/IATHCS Ha 61 p)KeBOM
PBbIHKE, YTO CYIIeCTBEHHBIM 00Pa3oM OT/INYAeT NAaHHbI JJOKYMEHT OoT Mogenb-
HOTO 3aKOHa. B-TpeTbux, BliepBble B JOKYMEHTAaX O FApMOHM3ALIMY HETTHHTA TO-
BOPUTCS O HELOITYCTUMOCTY JOIOJTHUTE/IbHBIX YCIOBUIA JI71 IPU3HAHNS JAHHOTO
MeXaHM3Ma, TAKUX KaK PEIOPTHUHT U BbIIOMHEeHMe (popManbHbBIX TpeOOBaHMIL.

B-ueTBepTbIX, B oT/IMune oT MopenbHoro 3akoHa 1 Pykosogcrsa IOHCUTPAJL,
[Tpuunymns! Hertunra Y HVMIPYA yunThIBaoT ociefHue TeHAEHIUN B 00/1acTn
IIPaBOBOTO PETyIMPOBAHM BOCCTAHOB/ICHNS IUIATEXXECIIOCOOHOCTI KPeUTHBIX
OpraHM3aIVIi ¥ JOIYCKAIOT Ha/JIOXKeH)e Moparopus (stay) Ha oObsABIeHUe Jie-
¢donTa C IeNbIo faNMbHENIIEero OCYIeCTBIEeHN TMKBUAAOHHOTO HeTTuHra. Ha-
KoHel, [Ipunyunvt YHVJIPYA npenycMaTpUBAIOT UCKIIOYEHN U3 TpeOOBaHMII
0 HepacIpOCTPaHEHUN OTPAaHMYUTENbHBIX MHCTUTYTOB KOHKYPCHOTO IIpaBa Ha
NVIKBYJJAIIVIOHHBI/ HETTVHI, KOTOpble He OBUINM M3BECTHBI paHee OIyOIMKOBaH-
HBIM MEX/IyHapOJHBIM MHCTPYMEHTAaM IrapMOHM3aL MM HETTHHTA.

Taxum 06pa3oM, pacCMOTpeHHbIe MEX/yHapOgHble MHCTPYMEHTHI TapMOHU-
3alMy B 0OMIacTV NMKBULALMOHHOIO HETTMHIA OOBbeNMHAET IOBa OOCTOATEND-
cTBa — cdepa meiicTBus (orpaHMYMBaeTcs: GMHAHCOBBIMM KOHTPAKTaMu) U Ha-
IIPaB/IEHHOCTD Ha «HeNTpan1n3aliio» NOTeHIMaIbHO «HePY>KeCTBEHHbIX» HOPM
KOHKYPCHOI'O 3aKOHOJaTenbCTBa. Cpeiy MHCTUTYTOB KOHKYPCHOTO IIpaBa, KOTO-
pble 3aTParuBaOTCA B MHCTPYMEHTAX rapMOHU3ALNY, BbIIE/IAIOTCA CIeyoLIye:
IIpaBO BbIOOpA YIIPAB/IAIIIUM CIETIOK, 3allpeT 3adeTa HaKaHyHe OaHKPOTCTBA,
NIpaBO Ha OCIapUBaHMe CAENOK M HaJIOXKeHNe MOPAaTOpHs Ha UX IIpeKpalljeHue.

[TpuHnunbl HeTTUHra, MofenbHble 3aKOHBI O HeTTMHIe U PykoBopcTBO
IOHCUTPAJL, a Takke ONbIT IPUHATHSA 3aKOHOB O HETTVHTE, HAKOIIJICHHBIII B
CTpaHax C pasHbIMU IIPAaBOBBIMM CUCTeMaMM, OYAyT CIIOCOOCTBOBATD Jla/IbHel-
IIeMy PacIpOCTPAaHEHNUIO IIpoljecca FapMOHM3ALMM IIpaBa B 9Toil 06macTy. Baxk-
HBIM 00CTOSATENBCTBOM, CIIOCOOCTBOBABILNM IIPOBefeHNI0 3P GeKTUBHO rapMo-
HU3aLUI IPABOBOTO PEryIMPOBaHMA HETTUHTIA, BIUVIOTD [JO HACTOSAIIETO BPEMEHN
ABJIANACH MOAJEPKKA TMKBUALMIOHHOTO HETT/HIA BCEMU 3aMIHTE€PECOBAHHBIMU
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nnamMu, T.€. KOHCEHCYC Y4aCTHUKOB (bMHaHCOBbIX PBIHKOB, PETYIATOPOB 1 3aKO-
Hoparerneir”. Ecm 3ToT KOHCeHCyc He OyfieT yTpadeH B OyAyIieM, rapMOHU3ALA
3aKOHOATE/IbCTBA O IMKBUAAVOHHOM HETTUHTE€ CMOXKET ITPETCHIOBATh HAa XapaK-
Tep YHI/IBCPC&HBHOﬂ " OXBAaTUTb MaKCMa/IbHO BO3MOJXHO€ KO/IMYECTBO CTpaH.
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Jdoka3biBaHUe UCTOYHUKA
NPOMUCXOXAEHUA UMYLLLeCTBa
B CnoBaukoun Pecnyonuke
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CnoBakus, BpatucnaBa, yn. CknabuHckas, 1. E-mail: jozef.stieranka@minv.sk

AHHOTAUMA

JaHHasa ctatbss COCTOMT U3 ABYX YacTeil. B nepBo 4acTn pacCMOTPEHbI COAepXaTesbHble,
TEeopeTnyeckne U MeToaoNormyeckme OCHOBbI BbISIBIEHUS HeNeranbHO NpuoBpeTeHHOro
umyLlecTBa. NpoLecc BbiIBNEHNS ONpeaeneH Kak NpoLeccyanbHas, KOrHUTUBHASA, LUKIIN-
yeckas AesTeNbHOCTb, C MOMOLLBIO KOTOPOW UCCNeayeTcs nareHTHas yrosioBHasa AesTtenb-
HOCTb N NaTEHTHbIE HE3AKOHHbIE AENCTBUS, 32 CHET KOTOPbIX NpUobpeTaeTcs HeE3aKOHHOE
nmyLecTBo. MNprBeaeHbl OCHOBHbIE MPU3HAKN U XapakTEPUCTUKM NPOLLECCA BbISIBIEHNS Kak
KPUMWNHANNCTUYECKOW AeAaTenbHOCTU. Bo BTOPOI YacTu cTaTb NOABEPrHyT aHannady 3akoH
N2 101/2010 «O poka3biBaHUM UCTOYHMKA NPOUNCXOXOEHNS UMYLLLECTBa», KOTOPbI BCTYNWI
B cuny 01.01.2011. 3a Bce Bpems OencTBMS 3akOH Tak U He BbIMOJIHWII CBOEN 3a4a4uM N He
onpasfan CBA3aHHbIX C HAM OXUAAHWUA. H1 No ogHOMY oeny cyn, He BbIHEC PELUEHNS O KOH-
duckaunm nmyLecTsa NposepsaemMoro nmua. JaHHbl dakT noaTBEPXAAET, YTO Mepbl, ornpe-
neneHHble B 3akoHe, HeahdEKTUBHbI, U, HTOObI 3aKOH AOCTUI CBOEN Lenun, HeobxoaMmo ero
06HOBUTbL. B cBs3n ¢ Tem, 4to 3akoH N2 101/2010 cBOMMM MOSIOXEHUSIMU OrpaHnYnNBaeT
MMYLLECTBEHHbIE MpaBa rpaxaaH, Oblylo HEOOXOANMMO BHECTU U3MEHEHUSI B COOTBETCTBY-
towme ctatbl KoHcTuTyumm CnoBakmnm, CBA3aHHbIE C IerajibHbiM CNOCcOo60M NpuobpeTeHus
VIMYLLLECTBA, a TakXXe BBECTU UCKJIIOHEHWS!, CBA3AHHbIE C BO3MOXHbLIMW OrPaHNYEHNSMN NMY-
LLLECTBEHHbIX NPaB B CUTyaLMn, KOr4a MMYLLLECTBO ObINIo NOJIy4EHO HE3AKOHHBLIM MyTEM WK
13 HeneranbHbIX UCTOYHUKOB. Mpn pabote Hap npoekTom 3akoHa N2 101/2010 B kayecTBe
OCHOBHOIO NPUHLUMNA NCNOJIb30BANOCh NPEAMNONIOKEHNE, YTO Kaxabli CNOCOOEH JOKYMEH-
TanbHO NOATBEPAUTL NCTOYHMKN CBOUX MMYLLECTBEHHbIX [OXOA0B. Bblna Takxe ncnonib3o-
BaHa NpakTuka NpPaBOMPUMEHEHNSA TakUX rOCYAapPCTB/agMUHUCTPATUBHBIX 00pa3oBaHui,
kak Utanusa, AHmuna, Yanbc. Bo MHOrMx eBponencknx rocyaapcrBax 4acto musbupaercs
nonobHass Mepa C MUCMONb30BaHMEM TPaXAAHCKOro Cyaornpou3BoACTBa, €CAN HeT BO3-
MOXHOCTM YroJfIOBHOIO npecnenosaHus. [paxgaHckoe cyaonpon3BOACTBO MO CPABHEHUIO
C YronoBHbIM SIBASieTCa 6onee rmbkmMm, Tak Kak NnocnefiHee OCHOBLIBAETCS HA MPEe3yMMLmMm
HEBMHOBHOCTU, 3anpeLleHm PeTPoakTUBHOCTU, OpeMeHn [0Ka3blBaHWS, BO3/TOXXEHHOMO Ha
rocynapcTBo.

KniouesBblie cnosa

Cnosakus, 3akoH N2 101/2010, nHdpopMaLMOHHbIA LMK, HENEranbHOE UMYLLLECTBO, NUCTOY-
HUK MMYLLECTBA, NIAaTEHTHbIE HE3AKOHHbIE OENCTBUS, MMYLLECTBEHHbIN KOHTPOJb (NPOBEpP-
Ka), dmHaHcoBaga NnonMuma, opraH GUHaHCOBOW pa3Beaku.
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1. TeopeTnyeckue, cogepxartesibHble
U MeToA0JIoOrM4Yeckue OCHOBbI BbISIBJIEHUS
HeJserasibHOro NpuoopPeTeHHOro UMyLLEecTBa

Hp]/[ TECOPETUICCKOM ONIpEAC/ICHUN TTIOHATNA BBISABICHNA HE/I€ra/IbHOI'O I10TTY -
YE€HHOI'0 MMYIECTBa H€O6XOI[I/IMO OCHOBbBIBATbCA Ha COAEPKAHUU XapaKTEepu-
CTUKM IIOHATHMA BBIABIEHNA KaK CII€ENMA/IbHOTO KpUMMHAINCTMYECKOTO CHOCO6a
iesiTeNIbHOCTH. VICXOMs U3 9TOTO, MOHATIE «BbISBJIEHIE HE/ETA/IbHO ITOTydYeH-
HOr0 MMyHieCTBa» MOXHO BbIBOIAVITD U3 IIOHATUA «BbIABIIEHUE YrOHOBHOﬁI nesa-
TE/IbHOCTN», KOTOPOE, B CBOIO OY€PEb, O3HAYAET IIPOLECCYA/IPHYIO KOTHUTUB-
HYI0 N€ATEIbHOCTD, HAIIPAB/ICHHYIO HA M3YYCHUE JIAaTEHTHOM ITPpECTYITHOCTH. H}IH
OIlpe€ne/ieHNs 3Ha4Y€HUA MOHATUN «BBIABIEHNE YrOTIOBHOﬁI IIPpECTYIITHOCTN» U
«BBISIB/IEHIIE HENETalbHO MOTYYEeHHOTO MMYIEeCTBa» BAXKHBI C/IEIYIOIye XapaK-
TePUCTUKIN: 1) xapakmep KoeHUMU6HOU dessmenvHocmu (U3yueHue/no3xHanue 1a-
MEeHMHOL NPeCMYNHOCMU, Hele2anbHO NONIYHeHHO20 UMyuLecmea); 2) npoueccy-
anvHulli xapakmep; 3) yuxnuuHocmo; 4) paboma c ungpopmayuei.

XapakTtep KOrHUTUBHOW [EeATeNIbHOCTU

/3yueHne/no3HaHMe IPECTYITHOCTY — Lie/IeyCTPEeM/IEHHBIN CUCTEMAaTNIeCKII
IPOL{eCC TPAaBOOXPAHNUTEIbHBIX U TOCYAAPCTBEHHBIX OPIaHOB, HAIIPAB/IEHHBIN Ha
HOTy4eHe, CyMMIPOBaHIe, KIacCUPUKALMIO, OLIeHKY 1 aHamn3 MHPOPMAIINL O
IPEeCTYIHOCTY ¥ KOHKPETHBIX HMpPeCTYIUICHVSX, IIPeCTYIHUKAX, XKePTBaX, KOTO-
PbIi CO37jaeT OCHOBAHVA IS BO30OY>K/IeH)s YTOIOBHOTO fie/la 1 Hayasa yTO/IOB-
HOTO TIpec/IefIOBaHNsA B OTHOIIEHMY KOHKPETHBIX UL VI3ydeHne mpecTyImHOCTI
MOYXHO Pea30BbIBaTh, MCIIOIb3YsI KPUMMHAIICTIYECKIE METOABI (J1eiiCTBIs),
KOTOpBIe ABJIAIOTCA COCTABHOI YacTbIO ITONNIIEIICKOI AeATEeNbHOCTU B 00/1acTH
6e3011aCHOCTY U OXPaHBI 00I1[eCTBEHHOTO Mopsaka. [Tonuiieiickyio fesTeIbHOCTb
B 067acTy 6€30I1aCHOCT ¥ OXpPaHBbl OOILIECTBEHHOTO IOPS/IKA ONpPee/IA0T KakK
CUCTeMy Mep 1 3ajia4 OpPraHOB IO/IMIVN 11 6€30IIaCHOCTH, B IIEPBYIO O4epefb Kpu-
MMHQ/IUCTUYECKNX, aJMUHUCTPATUBHBIX, OPTaHM3AI[IOHHO-YIIPaBIeHUECKNX,
OCHOBAHHBIX Ha KOHCTUTYLIMM, 3aKOHAX ¥ VHBIX HOPMAaTUBHO-IIPABOBBIX aKTaXx,
B TOM YNC/Ie MeX[YHApPOJAHBIX HOTOBOPAX, STUYECKUX IPUHINUINAX ¥ HAYIHBIX
3HaHMAX. OCHOBHOII 3aa4ell sAB/IAeTCs 60pbOA C YTOJIOBHON 1 MHON aHTHOOIIe-
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CTBEHHOJ! JeATe/IbHOCTBIO, OXPaHa OOIIeCTBEHHOTO NOPSAAKA, KU3HY, 3TOPOBbs
v uMy1ecTBa'. B mommieiickoil aeATebHOCTY BBIAEIAIOTCA CIeAYIOIie e BUIbL:
1) posbickHasA (OTHOCUTCA K JIMIIAM U BelljaM/IIpefiMeTaM, CBSA3aHHBIM C yTO/IOB-
HOJ JeATEeIbHOCTY WAV HEU3BECTHOCTBIO); 2) caemcTBeHHas (OTHOCUTCA K BHI-
ABJICHHOJ IIPECTYIHOCTN); 3) BBIAB/IEHME (OTHOCUTCS K JIATEHTHO IMIPECTYIIHOM
IeATeTbHOCTH )?.

Vicxopsa u3 BBIIICONVICAHHON KIacCH@UKaINy, MOXXKHO CHE/NATh BBIBOJ], YTO
BBbIABJICHNE TIPECTYITHON AEATENbHOCTI CBA3AHO C JIATEHTHOJ IPEeCTYIIHON Jies-
TETIbHOCTDIO, @ He C Pacc/IefloBaHMeM 3aperuCTpUpPOBAHHOI IPeCTYHOCTH. B oT-
J4yie OT BbIABJIEHNA, KOT/Ia JaHHBIN IPOLIECC OTHOCUTCA K CKPBITO IIPECTYIIHOMN
IesATeIbHOCTH, CNIeiICTBEHHAs AesATe/IbHOCTb — 9TO MIPOL[eCcC, KOTOPbIT OTHOCUT-
A K yoKe 3apervcTpUpOBaHHOI IIPECTYIIHOM AeATeTbHOCTI. [JaHHBII ITpoliecc Ha-
YIHAeTCs BO30YK/IeHVIeM YTOJIOBHOTO Jie/la U IMeeT XapaKTepHble 4epThl, popmy,
C OICaHMeM KOHKPETHBIX IIPU3HAKOB, B TOM YMC/Ie /ISl HY>K[, CTATUCTVKY O pac-
KPbIBa€MOCTY IIPECTYITHOCTH.

BursAB/IeHMe — [eATeIbHOCTD, B pe3y/IbTaTe KOTOPOJI TaTeHTHAasI IPeCTYITHOCTD
CTQHOBUTCSI 3BECTHON. MeTOJJ0/OTMYeCKYI0 OCHOBY BBISBIEHVS B KPUMMHAIIN-
CTUKe 00pasyeT Teopus OTPaKEHMs, «TaK KaK BbIABJICHNE YTOTOBHOTO IIPECTy-
IUIEHUsI O3HAaYaeT BBIACHUTD, OTKPBITh, HANTU JiesiHUe, KOTOPOe 3aKOH OIlpefie-
JAeT KaK YrOJIOBHOE IpecTyIUIeHMe»’. VI3ydeHye NPeCcTymHOCTY C IOMOIIBIO
BBIABJICHVSI — 3TO MPOL[eCC MTOTyYeHMs, aHa/IN3a U OL[eHKV MH(OPMAIVM, KOTO-
past CKpbITa B MaTepUa/bHBIX CUTYAIVIAX, MMEIOLIVX OTHOIIEHE K YTOIOBHOM fie-
ATEIBHOCTY U K CYyOBEKTY YTOIOBHOTO AesAHNA (0OOHapy)XeHHbIe 11 eKOAMpYeMble
VI3MEHEHV, SABIAIINeCS ITOCTeACTBIAMY YTOTOBHOTO JIeSTHNA, — CIIeAbl YTO-
NoBHOTO npecTymienns). CopepKaHyeM OTPakKeHNs YTOJIOBHOTO IIPeCTYIUICHNS
SIBJISIETCS CHOCOOHOCTD OJHOJ MaTepuanbHOI CUCTEMBI I 0OBEKTOB OTPA’KaTh B
Ipyroit popme CBOJICTBA MHBIX MaTepUaIbHBIX CUCTEM 1 00beKTOB. B oTpakato-
11ell CUCTeMe NOABIIAITCA M3MEHEHM A IO, BO3EICTBYIEM OTPa)KaeMOM CUCTEMBI.
[laHHbIe M3MeHeHNs B OIIpefie/IeHHON Mepe IeMOHCTPUPYIOT CBOJICTBA OTpaXkae-
Moii cucreMbl. COOBITIIE YTOIOBHOTO IPECTYIUIEHN — 9TO OJHO M3 MaTepuajb-
HBIX SIBJIEHNIT OOBEKTMBHOI pealbHOCTY, B T€YeHNe KOTOPOTO MPUXOAAT K B3a-
VIMOJIEJICTBYIO (B3aIMHOMY BJIVSIHUIO) 3JIEMEHTBI M 0OCTOSITENbCTBA YTOIOBHOTO
IPeCTyIUIeHNs, B IIEPBYIO OYepelib, MeX/TY TMI[aMI, COBEPLIMBIIVMIY IIPECTYIlIe-
HIIe, MEeX/y MCIIO/Ib30BAaHHBIMY VIMJ CPefCcTBaMM (OPYAMAMMU) U MaTepUaTbHOM
cpenoit (MecTOM IPeCTYIUIeHNs), MeX Y IPeIMeTOM IIPEeCTYIICHUs M CO3HaHMEeM

' Fildk A., Porada V. Pojem, Obsah a hlavni organiza¢ne taktické formy policejné bezpe¢nostni
¢innosti // Policajnd tedria a prax. 2006. ¢. 4. S. 8.

2 Nesnidal ]. Neodvratnost trestniho postihu a operativné pétraci ¢innost. Praha: Kriminalisticky
ustav VB, 1989. S. 80.

* Porada V. Teorie kriminalistickych stop a identifikace. Praha: Academia, 1987. S. 20.
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NI0fielt, Hapumep, cBujeTeneil. PesynpbraToM B3aIMHOTO BO3/I€MICTBUA ABIAETCA
OTpaKeHJe B BUJie M3MEHEeHMII B MaTepUaIbHON cpefie (MaTepuanbHbIe C/Iefbl) I
M3MEeHEHU B CO3Manmm mopent (cienbl B maMsaT ),

Ha ocHOBaHMM BBINIEN3/I0XEHHOTO HanbosIee XapaKTepHbIMI 00 BEKTaMM I10-
3HaHVA IIPY BBIABJICHUU ABJIAIOTCA: 1) JMIIO, COBepUIVBILNEe IPECTyIUIEHNE; 2)
00beKT IpeCTYIUIeHNS; 3) OPYAVs NPeCTyIUIeHNs; 4) >KepTBa/TIOTepIIeBLINil; 5)
VIHbIE OOBEKTHI.

JlaHHBIE OOBEKTHI B T€UEeHME KPUMUHATUCTUYECKOTO PEJIEBAHTHOTO COOBITHUS
CTJIKVIBAIOTCSI, MEXK/Iy HYMU IPOUCXOMAT Pa3INYHbIe KOHTAKTBI, B TOM 4MC/Ie U
obMmeHn nHpopmarueit. [lepeHoc faHHOI MHGOPMALN MOXKET IMETDb Pas/INIHYI0
VIHTEHCUBHOCTD, U Ilepefiadyy MHPOPMALMY He BCerfja BOSMOXKHO OIIPENe/INTD Te-
KYILIMMI TeXHUYECKVMU VM MHBIMU CpefiCTBaMI. VI3MeHeHMs B cpefie, BbI3BaHHbIE
JIALIOM U JIeVICTBUAMY CyO'beKTa IPECTYIUIEHNS, MOXKHO ONPeNeNTUTb B COOTBET-
CTBUU C TIpU3HaKaMM (MHAVKATOpaMy) ¥ IPYIIIaMy MHAMKATOPOB. B manHoI cni-
TyalMu JeVICTBYeT LeJIbIV PAAZ IPaBIII, HapuMep: 1) CBA3b 00BEKTOB U SIBJIEHUI
MaTepyalTbHOTO MUpa (HeiicTBUe CyObeKTa IMPecTyIUIeHNs, XapaKTePUCTUKA €To
JIMYHOCTY, KOTOPBIe OTPAXKAIOTCA B OKpYXKalollell cpeze); 2) Hamm4ye Heobxo-
IVIMOJI B3aIMOCBSI3M MEXy IPUYMHON U C/eficTBUeM (OIpefie/leHHOe SIBJIeHNe
IIPOMCXOUT IIPY OTIPEfie/IeHHBIX YCTIOBUAX); 3) IPUYMHHOCTD — TUIIMYHBIE IIPO-
IJecChbl IIPUHOCAT OIIpefie/leHHble M3MEHEHNA, KOTOpble JJO/DKHBI HACTYIUTh B
AHAJIOTMYHBIX YCTIOBUSAX; 4) YHUKAIbHOCTD, MHAVBUAYATbHOCTD KaXKIOTO IPOSIB-
neHys (BO3MOXKHOCTD PAcIIO3HAaBaHIA ITOKa3aTesnell pecTyIIeHNA IPOSBIAeTCA
B BJJIe TEeHIEHINV, BO3HUKAIOIIEI B pe3y/bTaTe VICC/IeJOBAHNIT; MHOTVE CIydan
JIATEHTHOJ IIPECTYITHOCTY OCTAIOTCS CKPBITBIMY) I BO3MO>XHOCTD BOCIIPYHVMIMATh
UX OT/INYMA.

He cymecTByeT KpMMMHAINCTUYECKON CUTyallMy, B IIpoliecce KOTOPOH He
IIPOMCXOAVIO OBl B3aIMHOTO BO3JEVICTBYISI MKy KOHKPETHBIMU 37IeMEHTaMI B
BHJie Ilepefiauy MHGOPMAIM, OTHOCALIECS K KOHKPETHBIM O0BEKTaM U IIpefi-
MeTaM, He3aBUCUMO OT TOTO, KOTZia IPOM3O0IUIN M3MeHeH)s B cpefie (B MOMEHT
peammsanyuy CyO'beKTOM OOBEKTMBHOM CTOPOHBI IPECTYIUICHMS VIV Ha VHBIX
3Talax ero JeiiCTBUIN).

BulAB/IeHMEe IPECTYIIHOI NeATe/TbHOCTY O3HAYaeT NeATe/IbHOCTDb, HallpaB/IeH-
HYIO Ha YCTaHOBJICHME CYLIeCTBOBAHMV ESAHNA, KOTOPOe IPUHATO KBAINPUIIN-
pOBaTh KakK IPeCTyIJIeHue, O KOTOPOM He OBUIO COOOIIEeHO OpraHaM HOJMLINY,
WIN KOTOPOE MHBIMU CIIOCOO0M He ObUIO 3aperrCTPUpOBAHO B IIOMUIEIICKOI
CTaTUCTUKE’. BpIAB/IeHME XapaKTepU3yIOT KaK CYCTEMY, BK/TIOUAIOLIYIO 9/1eMEeHTHI,
OCHOBHBIM IIPM3HAKOM KOTOPBIX SIB/ISIETCSI aKTUBHAs IeATeTbHOCTD, HAIIPaB/IeH-

* Porada V., Straus J. Kriminalisticka stopa // Kriminalistika. 1997. ¢. 3. S. 187.

> Nesnidal ]. Neodvratnost trestniho postihu a operativné patraci ¢innost. Praha: Kriminalisticky
ustav VB, 1989. S. 92.
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Hasg Ha OTKpBbITME JIATEHTHOV MHQOpMAINy, XapaKTepusyolell (oIpenensio-
IIeJi) He3aKOHHOE YTOJIOBHOE JiesiHNe. DJIeMEHThI IPECTYITHOM aKTUBHOCTY VIMe-
0T xapaKTeprHZ HpeIIMeT BbIABJ/ICHUA, OTpa)KeHHI)IIU/I B I/IHCI)OpMaHI/II/I, KOTOpa}I
IaHHOJI IesATebHOCTBIO BBIXO/IUT «Ha IIOBEPXHOCTH», TaK KakK JI0 3TOTO OHa Oblia
HeU3BeCTHa.

Pa6oTa c nndpopmaumnei

Pabora ¢ naopmanyeit — camas 3HaUNTe/IbHAs CTOPOHA B O0/IACTY BBIAB-
JIEHVS JIATEHTHOJ IPeCTYIIHOCTY, B TOM YMC/Ie ¥ NPV BBIABJICHUY VIMYILIECTBA,
II0/Ty4€HHOTO He/eralbHbIM IyTeM. ITo cytu 310 mouck u pabora ¢ nHpopma-
1yelt, KOTopasi MMeeT XapaKTep MHAMKATOpA YrOJIOBHON [iesITe/TbHOCTY, MH/M-
KaTOpa HeJleraJIbHO IPMOOPETEHHOTO UMYILeCTBA. JTO aKTUBHAS JIesITeNTbHOCTD,
HalpaB/ieHHas! Ha BbIsIB/IEHNE HEM3BECTHON MHpOPMaInu, KOTopasi 0 JAHHOTO
MOMEHTa He ObUIa BBISIB/IEHA M KOTOPas XapaKTepusyeT IPeCTyIIHOe HeliCTBIe
VI HeJeTa/IbHO IOTy4YeHHOe VIMYIIeCTBO. B JTaHHO cuTyanuy KpuMUHaIbHOE
ieliCTBYie — CIHOHMM IIOJINLIEVICKOI Pe/IeBaHTHOM CUTyarun®. TO BBIOTHEHNE
11€7I0TO PsIfia CAMOCTOSITE/IbHBIX, HO B3aMMOCBSI3aHHBIX, IOTMYECKUX IIOCTIe0Ba-
TeJIbHBIX JeVICTBMIT U JOIIOJTHUTE/IbHBIX MeponpusaTuit. Takum crioco6om nsyya-
eTCs1 KpMMUHAJIbHASL IeSITETIBHOCTD C LIe/IbI0 KOHTPOJISI; K KOHTPOIBHOI [lesiTeNb-
HOCTM TaK)Ke MOXXHO OTHECTM ¥ BBIIIOTTHEHNe 3a/jay 10 OXpaHe rpakaaH. [laHHas
IesATeIbHOCTb COIEPXKUT B ceOe Bce 00IeCTBEHHbIE CTPATerny M CAaHKIVIMY, 1ie/Ib
KOTOPBIX — COOMIOfieHNe TPaXJaHaMI HOPM 3aKOHO/aTeIbCTBA.

n poueccyasnibHaqa neqaTesibHOCTb

Ba)XHbIM INpM3HAKOM BbIABJIEHMA YTOJOBHOV [I€ATENIbHOCTY U HeJIErajibHO
IIOJIy4€HHOTO MMYILECTBA, ABIAETCA TO, YTO 3TO MPOLeCCyanbHasA AeATETbHOCTb.
OcHOBHOII TpM3HAaK MpOIlecca BbIABIECHN — HelICTBUTENbHOCTD. BplABneHne Ha-
YMHAEeTCs B MOMEHT, KOT/Ia ellle He HayaTo YroJIOBHOe IpeciefioBaHue (He BO3-
Oy>X[IeHO YrOJIOBHOE [Ie/I0), Ha OCHOBAaHMM KOTOPOTO CYIIECTBYET IIOfJ03PeHNe O
NIPECTYIIHOM HEATENIbHOCTY VJIM HEJIETa/JIbHO IIOJly4€HHOIO MMYIIeCTBA. BbIaB-
JIeHV€ OCYILIECTB/AETCA TOI[A, KOTAA IIPeCTyNHasA AeATe/IbHOCTD ellje JIATeHTHA.
JlaHHBI CTIOCOO SBISAETCS COCTABHONM YaCThIO CTPATETUY BbIsIBIIEHNS TATEHTHDBIX
IIPECTYIUIEHUII ¥ TATEHTHOII He/leTa/IbHO JieATe/TbHOCTI .

BoisaBieHMe yTONOBHO 1€ATENIbHOCTY ABJIAETCA HE OJHOPA30BbIM [IEICTBYEM,
a MPOLECCOM CaMOCTOATENIbHOM JIesATe/IbHOCTU U OIEPaTUBHBIX MEPOIPUATUIL,

¢ Simovéek I Vedtci riesitelského timu, Zavere¢nd sprava z vyskumu. Konstituovanie policajno-
bezpecnostnej vedy. Bratislava: Akadémia PZ, 1997. S. 68.

7 Lisofi M. Odhalovanie kriminality pachanej v ekonomike. Bratislava: Akadémia PZ, 2001. S. 109.
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OCYILIECTB/IAEMBIX IIOCTeNOBaTe/IbHO. MOXHO CKa3aTb, YTO BbIAB/IEHUE — 3TO
IIPO1IeCC, B KOTOPOM B OIIpeJie/IeHHOM NOPA/IKe ¥ B3a¥IMOCBA3M OCYIeCTBIIAIOTCA
pasn4Hble JeICTBUA U OllepaTUBHbIE MEPONPUATHA, Lje/ib KOTOPbIX — IIO3HA-
HIle HEeM3BECTHBIX OOCTOSTENIbCTB, OIpeNe/IAINX KaK He3aKOHHBbIE NelCTBIA
YTOJIOBHOE IPEeCTYIIEHNEe WIN CYOBEeKT IPeCcTyIUIeHNsA. BhlsBlIeHne [iesTe/IbHO-
CTU MMeeT CBOJICTBA M XapaKTep KOTHUTUBHOI NPOLeCCya/bHOM 1eATeNbHOCTH,
B XOji¢ KOTOpPOJ M3 CTafuy HEeM3BECTHOCTY MJeT IPOABIDKEHNE K IO3HAHUIO.
Ecnm oTTankmBaTbcs OT TeOpUM KPUMMHATUCTUYECKMX CTeOB ¥ KPUMUHAIN-
CTUYECKOV MIEeHTU(UKALNN, KOTOpasi BKII0YaeT B IIPOLIECC BBIABIEHNUS aHAIN3
M OLIeHKY MH(OpMaIVM, CKPBITOJl B MaTepUaIbHBIX CUTYaLMAX, TO BBLABJIEHUE
OXapaKTepu3yeTcsi KaK OIepaTMBHBIN IIpoliecC IOC/Ie0BaTe/lbHO CBA3aHHBIX
HEVICTBUI, CPEeNY KOTOPBIX BBIFENIUM CIIEAYIOIINE.

1. ITonyyenne nepBu4HON MHPOpMauyy (3HaHUe, MHAUKATOPA, CUTHATA) O
CUTyal[}, COBEPLUIEHHOM WIN COBepIIaeMOM IIPeCTYIUIEHUY WIN HeJlerajbHON
JIeSITe/IbHOCTY, TIOCPEICTBOM KOTOPOJ! ObIIO IMOTyYEeHO MMYILECTBO.

2. C60p 1 MONCK HOIOMTHUTEIbHON NHPOPMALINN.

3. Ouenka nHpopManum.

4. Ananus nabopmannn.

5. Jlormyeckiie BBIBOLBIL.

ST1anbl U LUKJINYHOCTDb

BaxHble 4epThI BBIABIEHNA KaK KOTHUTUBHOTO IIPOLE€CCa — 3TO 3TAIIHOCTD U
LIMK/INYHOCTD. BpIAB/IeHNE KaK POLiecC, B paMKaxX KOTOPOTO OCYILECTB/IAETCA BbI-
IIeONVICAHHAS [IeATe/IbHOCTD, OCYIIeCTB/IAeTC B a3ax U IMK/Iax. B onpeneneHHoM
MOMEHTE MOTYT OCYLIECTB/IATbCA OJJHOBPEMEHHO HECKOJIBKO 3TAIlOB BbIAB/ICHUA.
ITponecc BbiAB/IE€HNA YTOTOBHBIX IPECTYIZIEHNIA U IIPOLIECC BbIAB/IEHNA HeJlerab-
HO TIO/TyYeHHOTO MIMYIIeCTBA OCYIIeCTB/IAIOTCA B MHPOPMALMIOHHOM ILIUKJIE.

[TepBblit 3Tan BBIAB/IEHUA IPECTYIIHONM HEJIETA/IbHON JIeATEIbHOCTH, C ITOMO-
IIbI0 KOTOPBIX OBUIO IIO/Ty4eHO HeJleralbHOe VIMYIECTBO, — 3TO IIO/Ty4eHMe VH-
AVIKATOpa O TIPECTYIUICHNY VIV He3aKOHHOM JiessHuI. MO)KHO ero 0603HaumThb Kak
VIHAVKAINIO, IV 0603HaueHNe IPECTYIIHOI He/lera/IbHOM eATebHOCTI. [laHHbIi
3Tall 04E€Hb BXKEH, TaK KaK ABJIAETCA HA4a/IOM, U3 KOTOPOTO IPOUCTEKAOT U 3aBU-
CAT JanbHelINe JeJICTBISA, IpeIIPMHIMaeMbIe B ITpoliecce BblABIeHN:A. [ToaTomy
HeoOX0MMO, YTOOBI MOTyYeHHbIe MHVIKATOPDI ObUIN JOCTATOYHBIMU IS BBISB-
JIeHVsI YTOJIOBHOTO IIPECTYIUIEHVS, C IOMOIIBI0 KOTOPOTO OBLIO IIOTYYeHO VIMYyIIle-
CTBO.

JIHAMKaTOp YTOTOBHOTO IPECTYIIEHN)s, C IOMOLIBIO KOTOPOTO OBLIO IOJTy4e-
HO HeJlerajibHOe VIMYIIeCTBO, — 9TO MepBUYHOe 3HaHMe (MHOopMalus) o sBie-
HVM, OT/INYAIOLIeecs: OT HOPMA/IbHOI CUTYaIUM, KOTOPask COOTBETCTBYET COOIIIO-
JIeHVI0 3aKOHOB M ycTaHOBJeHMit. Takas nHbopManys — IepBUYHOE IIO3HAHNE
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0 BO3MO>XHO TOTOBAILENCH, COBEPIIAEMOI MM COBEPLIEHHONM YrOJIOBHOM MIN
HeJleTa/IbHOM feATenbHOCT. OlpefieNieHNe NHAMKATOPA UMeeT IUPOKOe TONKO-
BaHIE, XapaKTep U 3HaueHMe KOTOPOTO IMPOABJIAITCA B Pa3INYHbIX BO3MOXKHBIX
crioco6ax, MCIO/Ib3yeMbIX IpY ero GOopMYINpOBaHNN. DTO IIEPBIYHOE 3HAHIE O
KaKOM-/100 SIBJIEHNUY, Ha OCHOBAHMY KOTOPOTO HA4YMHAETCS IPOLIEeCC IIO3HAHMS.
Takoke ero MO>KHO IIOHMMATb KaK CUTHAT, NHQOPMUPYIOIIUIL O CUTYallN, KOTO-
pas mpuBJIeKaeT K cebe BHMMAaHMe, WM KaK «IIOTPELIHOCTh HOPMAJIbHOI CUTYa-
V1Y, KOTOPYIO MBI 3HaeM ¥ KOTOpasi COOTBETCTBYeT COOTIOIEHIIO 3aKOHOB, YCTa-
HOBJIEHWII U1 IHBIX O0II[eCTBEHHBIX HOPM»®.

Kpome 3TOr0, MHAMKATOP MOXET IPEACTABIATh ¥ GOPMY IPOSBIEHNA ABIIe-
HMA, T.€. MBI Y3HaeM O IpeAMETaxX U ABJICHMAX 4epe3 UX BHEIIHVE IPOABICHNA.
He Bcergia BO3MOYXHO HailTU 1 KOPPEKTHO MHTEPIIPETHPOBATH KOMOMHAIINIO VH-
nukaTopa 1 siBneHus. CyObeKTbl IPeCTYIUIEHNUI MCIIO/Ib3YIOT IPOOesIbl B 3aKOHAX.
B cBA3M ¢ TeM, 4TO UX [OeATENbHOCTb HAXOAUTCA B IPOTVBOPEYNM C MHTEPECAMMI
ob11ecTBa, X HAMEPEHNUA U CPEACTBA, KOTOPbIe OHU VICIIOIb3YIOT AJIS JOCTIXKe-
HMSI CBOVIX IieJIelt, eTalbHO IPOpabOTaHbl M CKPBITHL. Bo B3anMocBs3u ¢ 001eit
METOJ0/IOTMYECKO OCHOBOJ BBIAABJIEHUA MOXXHO KOHCTaTHPOBATh, YTO KaXKL0€
IeVICTBUE OCTABJIIET 3a COOOIT «CIeibl», KOTOPbIe MbI MOXKeM VICIIO/Ib30BaTh Kak
VIHIVIKaTOPbI YTOJIOBHBIX JE€AHUI U HEJIETa/IbHOM AeATEIbHOCTH, C IOMOLIBIO KO-
TOPBIX IIOTY4€HO HeJleTa/IbHOE MMYILECTBO.

ITonyd4eHre MHAVKATOPOB WIN UX OIpefe/ieHNie — 3TO 4acTO OY€Hb TPy[HAsA
IesITe/IbHOCTD, KOTOPas B IIpOIlecce BbIABICHNUA 00pasyeT IepBblii 9Tal 1 TpedyeT
crporoit KoopauHauuu. [Ipu onpenenennn MHAMKATOPOB MOXKHO MCIO/Ib30BaTh
VI MHTYUTVBHBIE METOMBI, KOTOPbIe OTHOCATCA K METOAAM HAayYHOTO IO3HAHMA.
VIHTynTMBHBIE METO/IbI OCHOBBIBAIOTCA HA TEOPETUYECKONM 3PYAULIMM U IIPAKTH-
YeCKOM OIIbITe BBICOKOKBA/IM(UIMPOBAaHHBIX CIIeNVamicToB. Ilox mMHTYMumen
IIOHMMAETCSl «CBEPXbECTeCTBEHHOE BOCIPUATHE/BIOXHOBEHNME». IDTO IIPOLIECC,
IIpY KOTOPOM Hay4Has IpobjieMa pelaercs Mpy OTCYTCTBUYU KOPPEKTHON apry-
MeHTanuu. ECTh pe3ynbTar, HO yTh K HEMY OTCYTCTBYeT. AcCOLMany, KOTOpbIe
BOSHUK/IN B IICUXMKE CyO'BEKTa, OCTA/MNCh CKPBITBIMU. Takoe peleHme Bcerga
HEeOoOXO/[IMO TIaTe/IbHO 000CHOBATh. IIpy 9TOM Ba)KHOCTM MHTYMIIVIM JJAHHBII
¢axT He cHipKaeT. Hao60poT, MHTYNIMs UrpaeT BaKHYI0 POJb IPU pelleHNnn
3aIlyTaHHBIX BOIIPOCOB (BKJIIOYas KPVMMMHOIOTMYECKVE, KPUMMHAINCTIIECKIe
n 1.11.). O6s13aTe/IbHBIM YCIIOBMEM MCIIONTb30BAH JAHHOTO METO/IA SIBJISETCS BbI-
coKkas KBammuKauys CreryaaucTos’.

VIHTyUTMBHBIE METO/bI OCHOBAHBI Ha MHAYKTUBHOI oruke. [Ipu npentndn-
KallM¥ YTOJIOBHOTO IIPECTYIIEHN, TIOCPESCTBOM KOTOPOTO IOTY4E€HO HeJleralb-

8 Ladtal I. Piiznakovd analyza a moznosti jejiho uZiti v policejni praxi // Kriminalistika. 1996. ¢. 1.
S.73.

° Holcr K. Logika, metodolégia a metddy vedeckého poznania. Bratislava: Akadémia PZ, 1996. S. 59-60.
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HO€ VIMYIIECTBO, HEOOXOAVMMO YUUTHIBATh pas/INdHbIe 3/1eMEHTBI, CBA3aHHBIE C
IIPOIIECCOM BBIABJICHNUS, @ VIMEHHO: 1) MHAMKATOPBI YTOTOBHBIX IPECTYIUIEHNI
¥l He3aKOHHOJI JIeATe/IbBHOCT; 2) MECTO IPOSIB/ICHNA UHAMKATOPOB; 3) CYOBEKThI
HOTy4eHMsI MHMKATOPOB; 4) CIIOCOOBI OMy4YeHN A MHAVKATOPOB.

VHpuKaTOphl YrOMOBHBIX IPECTYIZIEHUI M HEJIETa/IbHOM [IeATEeNbHOCTU 3a-
mn¢ppoBaHbl B Cocobax nx cosepuieHns. Croco6 coBepIleHNs YTOMTOBHBIX IIpe-
CTYIUIEHMII MOYXXHO OXapaKTepu30BaTh KaK CaMOCTOSTENbHYIO (HO OTHOCUTEIbHO
3aKPBITYIO) CUCTEMY, B3aIMOCBSA3Y KOTOPOJ C PAa3IMYHBIMU MHBIMU CUCTEMaMU
HeJIb35 VICK/IIYNTDC,

Ha BTOpOM 3Tarie BbLAB/IEHMs IIOTyYeHHbIe MHAMKATOPDI JOOTHIIOTCA c00-
POM JOIOTHUTENIbHON MH(OPMAIY, HallpaB/IeHHO Ha BCe IPU3HAKM COCTaBa
IPeCTYIUIEHUSI WM HeJIeT/IbHON JeATe/IbHOCTY, KOTOpas MOATBEPXKaeT WIN
OIlpOBepraeT M3HayajJbHble MepBUYHbIE CUTHAJIBI O COBEPUICHUN INPECTYIIHOTO
[esTHUA VM HeJIeTa/IbHOM IPMOOpeTeHNM MMYIecTBa. [I/Is 9TOTO MCIONb3YIOTCA
nHbOpMaLMOHHBIe CUCTEMBI U pa3nnyHble MHpopMaronHble 6aspl [Tonnieii-
CKOTO KOpIIyca 11 MHbIX OpraHoB 6e3onacHocty. CO0p JononmHuTeNbHOM MHDOP-
Malyy MOYXXHO OCYIIECTBJIATH U C TOMOIIBIO CIIEIVIaJIbHBIX METOJJOB U CPEJICTB.

Ha Tperbem aTarne BbIABIEHNUSA HEOOXOAMMO BCIO TONTyYeHHYI0 MHDOpMAIo
OLIEHUTD C TOYKM 3PEHMs JOCTOBEPHOCTM ¥ MPaBAMBOCTU. B mporecce BbisBIIe-
HUA COTPYZHMKY IOV U MHBIX OPTaHOB 06€30IIaCHOCTM MOIYYaloT 60/IbIIoe
KOJINMYECTBO PasHOOOpasHON IO KadyecTBY MHGpOpMaLuy U3 OOJIBIIOro Koye-
CTBa MCTOYHUKOB. [ToaTOMy HE06X0/MMO, YTOOB! MH(OPMALUA Cpa3y >Ke OlL[eHM-
Banach. [IpaBuipHas oleHKa MHPOPMAIUY CBs3aHa C OLIEHKOI JOCTOBEPHOCTHU
VICTOYHYIKA eTO ITOJTy4eHVIs, IIPAaBAMBOCTY ee copepskanus. OneHka nHpopManm
OYeHb Ba)XHA IIPYU IOC/IEAYIOIIeM aHa/mu3e MOoMTy4eHHO MHpopMannuu 1 paspa-
6oTke nornyeckux BoIBOROB. [loaToMy B CrroBakum JIefiCTBYeT CTaHAAPTUZNPO-
BaHHas cucTeMa olleHKM nHpopManyu (cucrema 4x4), KoTopasi HO3BOJISIET IPO-
BOJMTD CPaBHEHME Pas/INYHOI MHPOPMALIMN U OBVHAKOBYIO UX U/IEHTU(PUKALINIO
He3auHTepecoBaHHBbIMU JuijaMu. CucreMa OIeHKM «OIepaTUBHON MHMOpMa-
1yy» CIIOBAaKUY TIOTHOCTBIO COBMECTVIMA C IIOOOHBIMY CHCTEMaMU, UCIIOJIb3Ye-
MBIMM B cTpaHax EBpornerickoro corsa. [TonydeHnyio nHdopMaIuio HeoOX0AMMO
KMaccuUIpoBaTh B COOTBETCTBUM C e Ka4eCTBOM 1 3apKCHpOoBaTh. B mepByio
o4epenb 9TO KacaeTcs TOM 9acTyt MHPOpMAIy, KOTOpask MO>KeT ObITh VICIIOIb30-
BaHa B COOTBETCTBMU C YCTAaHOBJIEHHBIMU LieAMU. PUKCUpOBaHMEM CO3[jaeTcsA
JIOKYMEHTa/IbHOe OTpakeHNe (HOKyMEHTAalMs) BCeX Ba)KHBIX (PaKTOB, KOTOpPBIE
XapaKTepU3YIOT IIPOL[eCcC Y BHIBOABI BBIABICHIA.

CaMOCTOSITe/bHBI YeTBEPTBIVI 9TAll BBISABICHNS — aHANIN3 IOTy4eHHOI VH-
¢dopmanym. AHanus MHGOPMAIUY — 3TO JEATENIbHOCTD, IIPY KOTOPOI M3yda-
I0TCSL CBSI3Y M B3aMIMOOTHOILICHVSI MEXIY MHGOPMALVIAMM, IPOUISANIVIMHU STAIl

10 Straus J. et al. Uvod do kriminalistiky. Plzen: Ale§ Cenék, 2004. S. 56.
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ouneHKN. KpuMmunanucrTudecknii aHanmus o3HavaeT IMIPOBEPKY Bcell MOTy4eHHOM,
COOpaHHOI U ZOCTYITHO MH(OPMAINY, OLIeHKY B3a¥MOCBA3€I U MHTEPIPETALVIIO
C IIe/IbI0 TIOBbILIeHVAA 3P PEKTUBHOCTY KOHTPOJIA Hafl IPECTYIIHOCThI0' . DTO IIpo-
IlecC Ka4eCTBEHHOTO ITO3HAHNUA B3aMMHBIX Y IPUYMHHO-C/IECTBEHHBIX CBs3eil
MeXy MHPOPMALMOHHBIMY JJAHHBIMI. TakKe ero MO>KHO ITOHMMATb KaK TPaHC-
dbopManuio faHHBIX ¥ MHPOPMALMN B KOHEYHBII IIPOJIYKT, KOTOPBI IIPeiCTaB/IAeT
co0011 TorM4YecKye BBIBOABI', TOCKONBKY IeMOHCTPUPYET IPeMETHYIO YTOIOBHYIO
IIeATeNIbHOCTD B HanbosIee MIPOKOM CMBICTIE €€ CBOVICTB U CBA3E, II03BOJIACT IIPO-
HMKHYTD B e COfiep>KaHMe ¥ OOBSACHUTD CKPBITbIe B3aVIMOOTHOIIEHVS .

B mporecce mo3HaHuA npoBepeHHas MH(OPMAIVA aHAMN3UPYETCs, BeleTCsA
IOUCK CBS3ell MEXJy JJAaHHBIMU U, HaKOHeI], CO3[aloTCA IPEAINONIOXEeHN KakK
0 ¢opMax coefVIHEHNS OTHENbHBIX (PAKTOB ¥V NMPUYMH IIO3HAHUA COOBITHSA, TaK
1 0 cobpiTuM B LestoM'*. OCHOBHOI! IIe/IbI0 aHa/IN3a MOTYYeHHON MHpOpManyn
SIB/ISIIOTCST CO37IaHMe U «TeCTMPOBAHME» JIOTMIECKUX BBIBOJOB, KOTOpBIE ObI OT-
paXxanu kmo, umo, z0e, no4emy VI Kax COBEPLIM IpPecTyIUIeHIe UIN Npuobdpern
VIMYILIIECTBO ITyTeM HeJIeTa/JIbHOM [eATeNbHOCTN. VICIO/Nb3yIOTCA pasniyHble
CTPYKTYpPHBIE aHA/IU3BI, I1e/Ib KOTOPBIX — BOCCO3/aTh (BU3YyaIn3NpoBaTh) MOC/Ie-
JIOBAaTebHOCTb COOBITUIA, EVICTBUII BO BpeMeHM U NpocTpaHcTBe. Ha mpakTu-
Ke 9TO aHa/IN3, HallPaB/IEHHbII HA YTOTIOBHOE MIPECTYIUIEHNE, 00beKT M CYOBEKT
mpecTyuieHys. Yaie BCero MCIOIb3YIOTCSI CPABHUTEIBHBIN aHA/IN3 YTOIOBHBIX
JieJ1, aH/IN3 TPYIII CYO'bEKTOB IIPECTYIUICHN A, aHA/IN3 CIleny(puaeckoro npopuisa
CyO'beKTa IPeCTyIUIeHN s, aHA/IN3 PacCIelOBAHNA I T.II.

Ecmu dacTuyHble BBIBOABI aHA/INM3a MMEIOT TAKOJ XapaKTep, YTO BO3MOXKHO
copmMynMpoBaTh NMOrMYECKIe BHIBOADI (IIATBIN 3TAIl BBIABICHNUA), KOTOPbIE ObI
OTpa)ka/lu JiesiHNie — COBepIleHNe IPECTYIUIEHNUA VIN IpUoOpeTeHne UMYIecTBa
HEe3aKOHHBIX ITyTeM, — TO HeOOXOAVMMO IepeiiTy K 00paboTKe KOHEYHBIX BBIBO-
JI0B Ha OCHOBE IIPMHIMIIOB TEOPETUIECKON aHA/IUTIYECKO AeATeTbHOCTH.

2. BoisBneHme nmyuwiecTea, NpuoopeTeHHOoro
nocpeacTBOM KPUMMMHAJNIbHOW WM HeNerasbHOM
AESATeNIbHOCTU U BOSMOXHOCTb €ro KoHpuckauumm

Ecnu BbIABIEHHOE MMYIIECTBO, IIOJIY4EHHOE B pe3y/lbTaTe YTO/IOBHOW Jes-
TETIbHOCTY VIV He3aKOHHBIM IIyTeM, He OyIeT KOHPMCKOBAHO ¥ OCTAHETCS B PY-

1 Tbidem.

12 Shulsky A., Schmitt G. Silent Warfare: Understanding the World of Intelligence. L.: Brassey’s, 2002,
p- 41.

B Kulisek M. Analyticka ¢innost v rezorte MV SR. S. 4.

14 Cernik J., Kubikovd 1. Odhalovanie a policajné preverovanie majetkovej kriminality sluzbou krim-
inalnej policie. Bratislava, 2002. S. 26.
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KaX IIPECTYIIHMUKOB, IM OCTaB/IAETCS BO3SMO>KHOCTb HAHMMATb a/IBOKATOB, BIUATD
Ha CBUJETeJIEN, 9KCIEPTOB, MOJIKYNATh JOKHOCTHBIX /NI U T.11. B TO ke Bpemsa
CYIIeCTBYeT ONACHOCTb, YTO OOJIbIIast YaCThb TAKOTO MMYIIECTBA OyIeT peuHBe-
CTUPOBaHa B IIPECTYIIHYIO IeATEbHOCTD, YTO MOXKET CEPbE3HO HAPYIUNUTD SKOHO-
MUYECKYIO CPely TOCYJapCTBa. ITO TAK)XKE HETATMBHO CKa3bIBAETCA HAa IPABOBOM
cosHaHuM rpaxkziad. CyObeKThI IPeCTYITHON U He3aKOHHOI eATeIbHOCTY, KaK U
HOTEHIVaTbHBIE IIPECTYITHUKY, OYAyT MOTUBMPOBAHBI K PUCKY COBEPLIECHIS IIpe-
CTYIUIeHMsI, TIOCKOJIBKY UM M3BECTHO, YTO ITOC/Ie OTOBIBAaHMA HaKa3aHUs B BUJE
JMIIeHNA CBOOOMBI OHV CMOTYT MCIIONIb30BaTh VIMYIIECTBO, IPUOOpETeHHOE B
pe3y/bTaTe IPeCTYITHOM AeATeTbHOCTU. AKTUBHO U IeJICTBEHHO 60POTHCA C IIpe-
CTYIIHO OeATeIbHOCTbIO U OPTaHM30BAHHOI MPECTYIHOCTbIO MOXKHO TOJIBKO,
KOTJ]a CYIeCTBYeT BO3MOXXHOCTb KOH(MCKOBAaTh VIMYIIECTBO, JOXOJbI, IOJY-
YeHHbIe B Pe3y/IbTaTe He3aKOHHOII feATeIbHOCTI. [109TOMY HE06X0MMO, YTOOBI
YCWIVA TOMVIVA Y IPAaBOOXPAHNUTEIbHBIX OPTAHOB ObIIV HAIIPAaBJIEHbI IOMJIMO
JI0Ka3aTeIbCTBA BMHBI TAKXKe Ha MepbI [0 apecTy ¥ KOH(UCKaLuu MMYIIeCTBa,
HOTY4eHHOTO OT IPEeCTYIIHOV JieATe/IbHOCTY, Oyab TO B YTOJIOBHOM IIpoliecce
VI 32 IIpefie/laMyl YTOTIOBHOTO Cyonpou3BozcTBa. Ha mpaktuke Takas pabora
B paMKax EBpocorosa He sABnderca pesynbratubHONM. Cnenmamuctel EBponona
OLIEHMBAIOT JI0XOJbl, IIOJTydeHHble B pe3y/lbTaTe IPECTYIHON [eATeIbHOCTH, B
160 MIpA. eBpo, U3 KOTOPBIX TONBKO 2,2 MJIPA. €BPO OBbIIO apecTOBaHO (13 HUX
TONBKO 1,1 MJIpA. eBpo ObII0 KOH(PUCKOBAHO)'" .

CroBakuy He06X0OAMMO BbIPAOOTATh IPABOBbIe MHCTUTYTHI, KOTOPbIe ObI 1O-
3BOJIA/IM Yallle MCIO/Ib30BaTh MHCTUTYT apecTa MIMYILIECTBA, IIOTy4eHHOIO B pe-
3y/IbTaTe IPECTYIHOM AeATeIbHOCTH, ellle IO MOMEHTA Havyasla yrOJIOBHOTO IIpecrie-
MOBaHUA, B CTa[IVM BbIABJIEHN YTOJIOBHOI HeATelIbHOCTU. Mephl, IpuMeHsaeMble
B C/10BaKuy NONMMLENCKMMM CTPYKTYpaMy, IPaBOOXPAHNUTE/IbHbIMY OpraHaMy B
YTOJIOBHOM ITIpOliecce WM B OllepaTUBHOI feATenbHocTy Ilommnerickoro kopmyca,
4acTO COCPeOTauMBAIOTCS TOJIbKO Ha BBISAB/IEHNUM MIPECTYIUIEHNS, CYyObeKTa mpe-
CTYIUIEHNsA, PACKPBIBAEMOCTY M PaccaefoBaHuN. VIMylecTBo, MOy4eHHOe B pe-
3y/IbTaTe IPECTYITHOI VIV IHOV He3aKOHHOI JIeATeIbHOCTY, OOBIYHO OcTaeTcs 6e3
BHVMaHIsA, He apeCTOBbIBAaeTCA. [JaHHYI0 IIPAKTUKY IOATBEPXKAAET M CTAaTUCTHUKA
MunucrepcTBa BHYTPEHHUX Jie/l, B COOTBETCTBUM C KOTOPOJ apeCTOBAHHOE UIMY-
I[ECTBO II0 OTHOLIEHMIO K 001IIell CyMMe 3aJOKYMEHTMPOBAaHHOMY YliepOy OT Ipe-
crymnennit B 2015 rogy coctaBuio TonbKo 2%, a B 2016 rogy — 6%.

ApecT UMYILECTBa, TOTY4EHHOTO B pe3y/lIbTaTe YTOIOBHOM JIeATETbHOCTY, KaK
BpPEMEHHOE OTPaHMY€eHE BIaJIeHN, TI0/Ib30BAaHMA U PACTIOPSKEHNUA UMYIIECTBOM,
B C/10Bakmy BO3MOXKHO IPUMMEHNTb KaK B paMKaxX YTOJIOBHOTO (IIO YTOJIOBHOMY
JieTy) TIpeciefloBaHsA, TaK U TIOMUMO Hero (6e3 BO30Y>KIeHsI YTOIOBHOTO fiefia).

15 Seixas F. Europol: Prednaska na medzindrodnom odbornom semindri ,,Finan¢né vysetrovanie, spra-
va zaisteného a skonfiskovaného majetku” konaného dna 4.10.2016. Bratislava: Akadémia PZ, 2016. 16 S.
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[arnee 11e716C000pa3HO COCPEMOTOUNTHCS Ha OTHOM 13 BO3MOXXHBIX CIIOCOO0OB
apecra (KOHQUCKAIMN) UMYIECTBa, IIO[y4eHHOTO B pe3y/IbTaTe HE3aKOHHOII Jie-
ATe/IHOCTY, @ IMEHHO — IIOMMMO YTOJIOBHOTO IIpeciiefioBannsA (6e3 Bo30yxze-
HSI YTOIOBHOTO Jiena). Takoit cioco6 3akperten B 3akone Ne 101/2010 «O poka-
3bIBAHMM VICTOYHMKA IIPOMCXOXXJEHNA VMYIECTBa», B COOTBETCTBUM C KOTOPBIM
BO3MO>KHO IIPOBEPUTH pa3Mep UMYIIECTBA LA, ONpefe/IUTh YacTb UMYIeCTBa,
VICTOYHMK KOTOPOTO IIPOBepsieMOoe TNL[0 He MOXKeT 00BSICHUTD, [JOCTOBEPHO IOJI-
TBEPAUTD, 4110 ObUIO MOJYYEHO M3 JIETaJbHBIX MCTOYHMKOB JOXO/OB, U3 4ero
MOJKHO CJIe/IaTh BBIBOJI, 4110 MOXKeT OBITh CIIeACTBYEM IIPECTYITHOM JIesTeNbHO-
CTU, BK/II0Yasi KOPPYILIMIO V/IM HA/JIOTOBbIE IIPeCTYTI/ICHNA.

3akon Ne 101/2010 «O mokasbIBaHMM MCTOYHMKA IPOMCXOXAEHUA UMYIIle-
cTBa», IpUHATHIN 26.03. 2010, Bctynun B cvty 1.01.2011. [JaHHBIT 3aKOH OTMEHNTT
meiictBye npeabiaymero 3akona Ne 355/2005 ot 23.06. 2005. [TpuuaTie 3akoHa Ne
355/2005 6BU10 IPOPHIBOM B Pa3BUTUY C/IOBAI[KOTO YTOTOBHOTO 3aKOHOMIATENb-
CTBa, TaK KaK 9TOT aKT ABJI HOBYIO Mepy UIeHTUDYKALINY JOXO/OB, II0JTyYeHHBIX
He3aKOHHBIM IIyTeM, KOTOpbIe BIIOCTIeACTBIY KOHPUCKOBaMICh. [IpuHATHe 3aKo-
Ha Ne 355/2005 6110 MOTMBMPOBAHO HEOOXOAVIMOCTBIO IIPOBEPKY /NI, KOTOPBIE
JKVBYT «He IO CPeACTBaM» ¥ B OTHOIIEHNM KOTOPBIX MMEITCs 000CHOBAaHHbBIE
IIOJJO3PEHNA, YTO OCHOBHAA YacTb MX MMYIeCTBa IIOJTy4eHa B pe3y/IbTaTe He3a-
KOHHOJI IIPeCTYIHOM AeATeTbHOCTI. 3aKoH Ne 355/2005 mosmkeH ObIT 3alI0/THUTD
po6es1 B CTIOBAIIKOM YTOJIOBHOM 3aKOHOJATe/IbCTBE, KOTOPOE IIpefyCcMaTpyBaeT
B Ka4yeCTBe Mep HPUHYX/IeHVsI KOHDUCKAIVIO VIMYIIeCTBa, KOH(GUCKALNIO TIpef-
MeTa, HO OHYM IPMMEHAIOTCSA TOJIbKO B BUJie HaKa3aHMI1, BBIHOCUMBIX CYIOM, 1 KaK
pesynbTaT YrOJIOBHOIO IpecieoBaHNsA, KOTOPOe MOXKET MPOJO/KAThCSA OYEHb
Ionro (MHOTHA ¥ AeCATUIETUAMM), IO3TOMY 00pasyeTcs «BpeMeHHOI BaKyyM» I
COOTBETCTBEHHO BCTAIOT IPOOJIeMbI, CBSI3aHHbIE C OpeMeHeM JJOKa3bIBaH.

Koncrurynyonsnsiit Cyn Croarikoit Pecriy6muku B moctaHoBeHuy Ne 477 ot
6.10. 2005 npuocranosun pericteue 3akoHa Ne 355/2005 u BriHec pemenne US
29/05 ot 3.09.2008 o ero HecoorBercTBUM II. 1 CT. 1, 1. 1 1 4 cT. 20 KoHCcTUTYLIMN!.
B cBsasu c atum 4.03.2010 Hapopnaa Paga Cnoakun npunsana KoHcTuTynmos-
Hbli1 3aK0H Ne 100/2010, KOTOpbIii BHEC JOTIO/NIHEHNE B II. 1. cT. 20 0 TOM, 4TO UMY-
I[eCTBO (COOCTBEHHOCTD), TIOTy4eHHOEe IIPOTUBOIPABHO, He MOJJIEXKAT 3allNTe.
Crarbsa 20 KoHcTuTyrm 6bl1a TakKe JOIOJHEHA 1. 5 B CTIeAYIOIell pelaKIiu:
«Kakne-nmu6o HapyuieHus (BMeLIaTeNTbCTBA) IpaBa COOCTBEHHOCTV BO3MOXKHO
TOJIBKO KOT/Ia IMYIL[eCTBO (COOCTBEHHOCTD) OBIIN ITO/TyYeHbl HE3aKOHHBIM ITyTeM
VUIA U3 HeJIeTA/IbHBIX JJOXOMIOB, U SIBJISIOTCS HEOOXOAMMBIMU MepaMy Jisl MOJ-
Iep>KaHys 6e30IaCHOCTY TOCYAAPCTBA, OXPaHbl O0IeCTBEHHOTO IOPSIKa, MOpa-
JIVL IV VHBIX IIPaB U CBOOOJ B leMOKpaTiieckoM obiectse. [Iopsamok u ycnoBus
TaKUX Mep [JO/DKEH OIpefensaThcsi 3aKoHoM». De facto mpuHsTie maHHBIX M3Me-
HEHUII yCTPaHWIO OCHOBAaHM:A NPUOCTAaHOBIEHNA eiicTBUA 3akoHa Ne 355/2005
B CBsA3M C ero HecooTBeTcTBMeM KoHcturynym. ITocie 4ero Obi1 MpuHAT HOBBII
3axon Ne 101/2010 «O poxasblBaHMM MICTOUYHUKA IIPOMCXOX/€HNA MMYIIECTBay,
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KOTOPBIN ¢ HeOOMBIIVIMY M3MEHEHUAMY IPAKTUYeCK) KOIMPYeT HOPMBI «IIPU-
OCTaHOBJIEHHOTO» 3akoHa Ne 355/2005.

Hyx 3axona Ne 101/2010 «O moka3bIBaHMM MCTOYHMKA NPOMCXOXK/IEHNA UMY-
1jecTBa» OCHOBAaH Ha IIPMHINUIIE, YTO KAXKObII MOJXKET [OCTOBEPHO [OKa3aTb
(mopTBEpAUTD) MCTOYHMKM CBOVX JIOXOMIOB, MMYILECTBA. B IpoTMBHOM ciy4ae
TOCyJJApCTBO MMeET NPaBO MOJATh MCK B IPakJaHCKOM CY/IOIIPOM3BOJICTBE, Ha
OCHOBAHMM KOTOPOTO IIOTpeOyeT OT OTBETYMKA, YTOOBI OH MpeNbsABII fOKa3a-
TE/IbCTBA, OIPOBEPTAIOII}e JOCTOBEPHBIE IIO[03PEHIS, YTO €r0 MMYILIECTBO OBIIO
HO/Ty4€HO He/leTaIbHBIM ITyTeM. 3aKOH YCTaHaB/IMBAeT 00SA3aHHOCTD /IS TOCYAAp-
CTBEHHBIX OPraHOB 0e3 IpoMefyIeHNss MHPOPMUPOBATh O TOM, YTO MMYILECTBO
ymia ObIIO MOTYYeHO U3 HeJleralbHbIX JOX0A0B. 3akoH Ne 101/2010 Ttakxe maeT
yKa3aHHOe IpaBo (pM3MYECKNM U IOPUAMYECKUM JIMLAM, IPY 9TOM MCKIIOYeHa
BO3MO>XHOCTh QaHOHVMHOTO MH()OPMIPOBAHUA.

ITncpMeHHbBIE 3asAB/I€HN, IOTyYeHHbIE B COOTBETCTBUY C YCTAaHOBJIEHHBIM 3a-
koHOM Ne 101/2010 mopsKoM, IOCTYIAOT Ha poBepKy B Cryx0y ¢puHaHCOBO
nomuyn Ilomuneiickoro kopmyca'é, mpoBoguTCA IpoBepKa HTOXOHOB, pa3Me-
pa MIMyIIecTBa M CII0COOOB €ro MpUoOpeTeHNs TNIIOM, B OTHOLIEHUY KOTOPOTOo
6pU10 IOfaHo 3asByieHMe. Ecim B pe3ynbTaTe IpoBepKy OyAeT yCTaHOB/ICHO, YTO
uMyIecTBo i 6onbie, 4eM 1500 MPOT 1o oTHOIIEHMIO K IOATBEPKAEHHBIM
JIOXOfIaM /INLa, GYHAHCOBAsA IMOMNINA 00s13aHa ITepefiaTh JOKYMEHTBI IPOKYPOpPY
JUISL OTKPBITHSA T'Pa>KIAHCKOTO CYAONPOM3BOJACTBA IO aToMy dakry. IIpokypop,
U3Y4YMB MaTepuasbl, IpY HEOOXOAVMOCTY MOXKET 3aIIPOCUTD JIOTIOTHUTENTbHYIO
MHGOPMALINIO UK TIPOBECTU IOIMOTHUTEIbHBIE TPOBepKHU. [locie 3TOro MO>XHO
Tpe6OBaTh y /NI, B OTHOIIEHNY KOTOPOTO MOJAHO 3asB/ICHUE, NaTh JOKYMEH-
Ta/IbHbIE PAa3bsACHEHVS O TOM, KaKM 00pa3oM 1 113 KaKMX MICTOYHMKOB ITOTTYYEHO
VIMYILIeCTBO, OIIVICAHHOE B 3asiB/IeHMN. [JaHHOe /INI0 0053aHO B CPOK, He NIPEBbI-
IIAIOLIVI TPUALIATY JHE C MOMEHTA ITOJTy4eHMsI TpeOOBaHMs IIPOKYPOpa pefb-
SABUTDb JOKYMEHTBI, MH(GOPMALMIO, Apyrie GOpMBbI JOKA3aTeNIbCTB, KOTOpbIe ObI
OOBACHSIN MCTOYHVIKY U CIIOCOOBI IIprobpeTeHnsa uMyiiecrsa. Ecimm npokypop
Iofla/l UCK O NMPU3HAHUM MIMYIIECTBA IOTYYEHHBIM U3 HeJleTa/lbHBIX NOXOMOB,
OTBEeTYMK [JO/DKEH NPebsBATh OMPOBEpraioliye f0Ka3aTeNbCTBa; OpeMs [JoKa-
3bIBaHMA JIEKUT Ha HeM. CyZl Ha OCHOBAaHMM JOCTaTOYHBIX U JOCTOBEPHBIX JI0-
Ka3aTe/IbCTB OTBETYMKA MOXKET OTKa3aTb IIPOKYPOPY B UCKe. B Takux curtyanuax
TOCY[JapCTBO HeceT MMYIIEeCTBEHHYI0 OTBETCTBEHHOCTD 3a IPUYMHEHHBII yIepo
B COOTBETCTBUU C 3aKOHOM. B cirydae nmpusHaHMA MCKa IPOKypopa CyJ IPU3HAET
VMMYIECTBO MOTy4YeHHBIM U3 HeJIera/lbHbIX ICTOYHMKOB JOXO/IOB U IPMHUMAET
peleHne 0 KOHPUCKAIVIN €T0 B II0/Ib3Y TOCY/IapCTBa.

[ToxpasnenenneM GUHAHCOBO MOMULIMKA, KOTOPOE IIPOBEPSIET JOXOMBI, Pas-
Mep U crocobsl nmpuobpereHus mumyiectsa, Apnsgercsa FIU (opran ¢unaHco-

'¢§ 4 zdkona ¢. 171/1993Z.z. o Policajnom zbore z zneni neskorsich predpisov.
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BOJI pa3BefiK}i) — TIpyIa IpoBepky MMyiiecTBa. OCHOBHbIE IIOTHOMOYNA JaH-
HOTO IIOfipasfie/ieHNsl YCTaHOB/IeHbI B 3akoHe Ne 101/2010Y, a Takke B 3akoHe
Ne 171/1993" u gpyrux HOpMaTUBHO-IIPABOBBIX AKTAX.

[Topsiok poBepKM, KOTOPYIO OCYILecTB/sAeT (puHaHCOBas pas3Benka Hapon-
HOTO KpMMMHATIBHOTO areHTcTBa (nanee — FIU) mpu nsydeHun oxomoB U OIIpe-
IelleHNM pa3Mepa MMYIeCTBa /INIIA, YCTAHOB/IEH B CIIELMAIbHOM IO/I3aKOHHOM
aKTe'’, KOTOPBIN €ro 3aKpeIisieT KaK «MMYIIeCTBeHHBINI KOHTPOIb». [lof umy-
IIeCTBEHHbIM KOHTPOJ/IEM IOHMMAETCS JMCCefloBaHMe Y YCTaHOBJIEHME JJOXO/I0B
N1, pa3MePOB €TI0 MMYIeCTBa 1 CIIOCOO0B IIPMOOpeTeHNA B COOTBETCTBIN C § 4
3axoHa Ne 101/2010. B nporiecce MMyIieCTBEHHOTO KOHTPOJIA (IIPOBEpKM) HEOO-
XOJVIMO BBIABUTD CBEJICHV O IIpaBe COOCTBEHHOCT) Ha MIMYILECTBO, O KOMMep-
YeCKMX JJOTOBOPHBIX OTHOIIECHMAX MEX/Y TMLOM ¥ 6aHKaMM VIV CTPaxOBBIMM
KOMIIaHMAMY, O MMYIIEeCTBEHHbIX IIpaBax JIMIjAa B KOMMEpPUYECKMX KOMIIAaHUAX,
OpraHM3aLMAX, O BIaJeHUN INIIA Pa3INIHbIMY BUIaMI TPAaHCIIOPTHBIX CPEICTB,
CYZIOB, OPY>KNs, O BJIaJIeHNY JINIIA MMYILeCTBEHHBIMIU aBTOPCKMMU IIpaBaMu, o6
JOXOfax /MIA TIOATBEP K/IeHHbIX HAJIOTOBBIMMU JeKIapanyamu. [JaHHyio nHpop-
Manyio ynonHomodeHHble nuna FIU nmomyyaor 3 BHyTpeHHUX MHGOpPMALVOH-
HBIX 0a3 JJaHHBIX (PErCTPOB), OTKPBITHIX OOIECTBEHHBIX PEeCTPOB, IOCYAap-
CTBEHHBIX PETVICTPAIIVIOHHBIX PeecTPOB (KOMMEPUYECKUI peecTp IOPUANYECKUX
JINL, peecTp NpeAnpUHMMaTeseil 6e3 0Opa3oBaHMA IOPUANIECKOTO JIMIIA) Ha
OCHOBaHUV MJMCbMEHHBIX 3anpocoB. Ecimm nMeercs napopmanua o6 umyiecTse
nuna 3a rpannueit, FIU yepes oThenenne npoBepKy MMYIIECTBA MOXKET OTIIPAB-
NATH 3aIIPOChl B paMKaX MeXIYHapOJHOTO COTPYZHMYECTBA B TaKle OpraHU3a-
1y, kak ARO (Asset Recovery Offices)® wan dyepes cerb CARIN?'.

FIU ¢ 2008 roma B coorBerctBUM cO cT. 1 Pemenus Hapopnoit Pagsr EC
Ne 2007/845/JHA o coTpypHmdecTBe B 00/1aCTV ITOVCKA Y PEIIaTPUALINN IIPECTYITHO
HaXUTOTO MMYIIeCTBa sB/sieTcsi opranoM CroBaukoit Pecriybnuku B JaHHOI 06-
nacTy. 3afiaya HapoOfHbIX (HaloHanIbHbIX) ARO — BbIsAB/IeHNMe, MAEHTUPUKALNA
IIPECTYIIHBIX JOXO/IOB M/IM IHOTO MIMYILECTBA, CBA3AHHOTO C IIPECTYIIHO IesTeNb-
HOCTBI0, KOTOpPbIE MOTYT OBITh B PaMKaX YTOJIOBHOTO CYOIIPOM3BOJICTBA HA OCHOBA-
HJMJ pellleHNs YIIOTHOMOYEHHOTO OpTraHa apecTOBaHbI, 3aMOPOXXEHbI MU KOHPM-
ckoBaHbl. CARIN — 370 HedopManbHast MUPOBasi CETh CIIEIVATICTOB, 9KCIIEPTOB
B 0071aCTVI MEXIYHAPOIHOI MAEHTNUKALINY, apecTe VI KOHPYCKAIVIV MMYILEeCTBa,

17§ 4 zakona ¢. 101/2010 Z. z. o preukazovani povodu majetku.

'8 Napr. § 29a, § 38a, § 39 zdkona ¢. 171/1993 Z. z. o Policajnom zbore v zneni neskorsich predpisov.

1 Pokyn riaditela NAKA ¢ 5/2013, ktorym sa upravuje postup sluzby finan¢nej policie pri plneni
uloh vyplyvajtcich zo zdkona ¢. 101/2010 Z. z. o preukazovani majetku.

% ARO — cetb wrenoB EC no BsanmopeiicTBuio B pamkax EC B 06/1acTu moucka u pernaTpuannm
IIPECTYIHO Ha>KUTOTO MMYILeCTBa.

21 MexpyHaponHas MHQOPMaIOHHAA CeTh II0 0OMeHY MH(OPMALIVe C Le/IbI0 U3BATHUA M KOHDU-
CKAIVY aKTHBOB, OJTyI€HHbIX IIPECTYIIHBIM ITyTeM, B PaMKaX IPOTVBOAEIICTBI IeTaTN3aLUI JEeHEeX-
HBIX CPefCTB.
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MIOJTy4eHHOTO IIPECTYIIHBIM ITyTeM, U/IM MHOTO MMYILECTBA, CBA3aHHOIO C IIPECTYII-
HOI JIeAITe/IbHOCTDIO, YIEeHaMI KOTOPOIL AABJII€TCA Pas3/IMYHbIe CTPAHBI, B TOM YUCIIe
u He Bxopamue B coctaB EC. FIU CrnoBakuu siBnsseTcs yieHoM cetu ¢ 2004 ropa.

[Ipn mpoBepke MMyIecTBa JUIlA MCHONb30BaHMe MH(OpMAINY, MOTyYeH-
HOJ1 B paMKax coTpypgHmn4yectsa B ceT ARO Ha ocHOBaHuM PaMo4yHOTrO perieHns
Ne 2006/960/JHA, pns onpenenenns o6beMa TaKOTO MMYIECTBA B COOTBETCTBUM
¢ 3akoHoM Ne 101/2010 B paMKax yrO/IOBHOTO CY[OTIPOM3BO/ICTBA AB/IAETCA IPO-
6nemaTiyHbIM. OOMeH 1 IO/Ty4eHre MHPOPMALM O pa3Mepax MMYIecTBa JIiia
B COOTBETCTBUY C PaMOYHBIM pelleHreM OTHOCATCA TOIBKO K YTOJTOBHOMY CY/IO-
npousBoncTBy. Ecnu 3apy6esxupie ARO m3BelieHsl, 4To CBefieHNs 00 ICTOYHMKe
VIMYIIIECTBA 3aMIpalllMBAIOTCA B COOTBETCTBUM ¢ 3akoHOM Ne 101/2010, onu vacTo
OTKa3bIBAIOT B TaKOJ MH(OpManuu.

PesynpTaToM npoBepku ABAeTCA 06BbeM MHPOPMALUY O JOXO[aX IpoBepsie-
MOTO JINIIa, €T0 UMYILEeCTBe, KOTOpOe IPUHAJISKUT eMy Ha IIpaBaX cOOCTBEHHO-
CTH, 0 pasMepe U 06beMe UMYILECTBa, O CIIOC00aX ero NprodpeTeHNs.

FIU HapopHoro kpumuHanbHOro areHrcrBa IIpesmpmyma Ilommueiickoro
Koprryca B 2011-2016 ropax mory4nia Bcero 171 coobiieHne 0 HOZO3peHNAX, 9TO
VIMYILLECTBO IIOJTy4€HO M3 He3aKOHHBIX #oxof0B. B 2016 rogy FIU ocymecrmia
27 mpoBepoK. VI3 HUX BOoceMb IPOBEPOK ObIIN MPOV3BeLEeHbl HA OCHOBAHUM I10-
NydeHHBIX B 2016 rofy coOOIIeHMit: IeCTb COOOIeHNUIT IOCTYIIWIN OT pusude-
CKUX JIUII, Ba — OT Iopuandeckux. [lo konna 2016 roga 15 npoBepok He 6bUIO
3aKOHYEHO, TPY IIPOBEPKY ObIIV BO3BPAIleHbI IPOKYPOPOM C 3aIIPOCOM O JIOIIOI-
HUTE/IbHBIX CBEJEHMAX M OJHA IPOBepka OblIa 3aKOHYEHa IIPOKYPOPOM IIOCTIe
HOJa4M TPeThero 3asgBneHysA. B 2016 rogy HU ofHOTrO cooOIIeHNA (3asgBIeHNA)
3 TOCYIaPCTBEHHBIX OPraHOB ITOJTy4eHO He ObII0. VI3 Bcero o6beMa (27 3asBie-
Huii) B 2016 rogy 6bU10 3aKOHYEHO 17 mpousBoAcTB. ITo TpeM M3 HUX IPOKypop
B COOTBETCTBMM CO CT. 6 3akoHa Ne 101/2010 mojjan UCK 0 IpM3HAHUM MIMYIL[ECTBA
IIOTyYeHHBbIM 13 HeJIeTa/IbHBIX JOXO/0B (OiMH — IepBOHAYaIbHbIN UCK, IBa —
IIOBTOPHO IIOCTIe IPOM3BE/IEHHBIX JONONMHeHmit). B 11 He3aKOHYEHHBIX IPOW3-
BOJICTBaX OBL/I YCTAaHOBJIEH pa3Mep MMYIIeCTBa HIDKe TpeOyeMoit 1o 3aKOoHy rpa-
Hune (1500 MPOT) (umectp — mpy nmepBOHAYaIbHON NPOBEpKe, jBa — IOC/IE
BO3BpallleH!A IPOKYPOPOM JI/IA IOIIOJIHEH N, [IBa — II0C/Ie IOBTOPHOTO BO3Bpa-
IIeHVISI IPOKYPOPOM J/ISI IOTIO/THEHN S, O/JHO Ie/I0 OBbI/IO IPYOCTAHOBJIEHO IIPOKY-
POpOM 1OC/Ie 0OBsCHEHNUI /NI, B OTHOLIEHUY MIMYIIIeCTBAa KOTOPOTO IIPOBOJY-
J1Iach IIPOBEPKA, B TPeX CIy4asx He ObUIA YCTAaHOB/IEHA IMYHOCTD 3aABUTENS WK
3asgBeHus 6pUM HeronmHbiMK). Ha ocHoBanum [locranosnenus [IpaButenncrBa
Croakvy Ne 279/2015, koTopbIM 6b1 ycTaHoBieH pasmep MPOT na 2015 rop,
1500 MPOT cocrasnsier cymmy 607 500 eBpo (B 2017 rogy — 652 500 eBpo)*.

22 Vyro¢na sprava Financnej spravodajskej jednotky za rok 2016 [9nexrponnsiit pecypc]: // URL:
https://www.minv.sk/swift_data/source/policia/fsj/VS%20FS]%20za%20rok%202016.pdf (zara obpame-
Hus: 20.01.2018)
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HeBbicokme pes3ynbTaTbl CBA3aHbBl C TeM, YTO IpY IpUMeHeHuu 3JaKoHa
Ne 101/2010 mpucyTCTBYIOT IPO6IEMBbI ¥ HESICHOCTY. B paMKax aMIMpu4ecKoro
MICCIIelOBaHNA, peann3oBaHHoOro Akafemuelt Ilomueitckoro kopiyca B bpartuc-
naBe, OBUIN IIPOBeeHbl MHTEPBbIO C monuIieiickumu, paboratoumu B FIU, ¢ 1e-
NbIO0 BBIABNIEHMSI Ipo6eM npumeneHust 3akoHa Ne 101/2010. Bouin BbisiBIIeHBI
cnepytomye cepsl: 1) npobnemvl, ces3aHHble C BpeMeHHLIM pakmopom; 2) npo-
671embl, C8A3AHHDIE C IMUM OnpedesieHUemM Pasmepa UMyuecmea u 00x0006; 3) ao-
MUHUCMPAmueHvle U PopmManvHO-NPasosvle NPodreMbL.

K npobnemam, c6A3aHHbIM C BpeMEHHBIM PAKIMOPOM, CIEAyeT OTHECTY CUTYa-
11110, B KOTOPOJI IPOKypaTypa TpedyeT IOATOTOBUTD MMYILeCTBEHHbIN TPOduIb
NIA K MOMEHTY IOa4yyl pariopTa O IpOBepKe B COOTBETCTBMUM CO CT. 6 3aKOHA
Ne 101/2010. ITpu 5TOM MHOTOKPAaTHO TpeOyeTcs «aKTyanusanys» NHPOpPMaLN
0 COCTOSTHUM VIMYILIECTBA ¥ IOXO/IOB K BBIIIIEYKa3aHHOMY CPOKY, TaK KaK 0ObIYHO
B Jienie purypupyet nHOpMAaIs, IOTydeHHas B Hadasle IPoIiecca IPOBEPKIL.

Takoe TpeboBaHMe, IO MHEHNIO COTPYAHUKOB, IIPOBOJSAIINX IIPOBEPKH, He-
BBIIIOJTHMMO, TaK KaK MH(GOPMALMI0 00 MMYIIeCTBe Yallle BCero IMOy4aioT Ha OC-
HOBAHIY IJMICbMEHHBIX 3aIIPOCOB, MHOT/A MCXOAAIMX U3 60 1 60/1ee pasInIHbIX
uHCTUTYIUIL. [103TOMY CpOK ITpOBEPKM OOBIYHO COCTAaBIIAET OT 4 10 12 Mecs1es,
VHOTTA 1 Jo7IbIle. B JaHHDIN epUOZ N0, B OTHOIIEHNY KOTOPOTO IIPOBOAUTCS
IIpOBepKa, MOXKET YacTh MMYILeCcTBa IIepeBecTy Ha Apyroe nMnio mmbo npuobpe-
CTU UMYIIECTBO Ha WwieHa ceMbyu. DopMa nMylIecTBa B Ipoliecce IPOBEPKU MeHs-
eTCsl, IOBTOPHAs IpoBepka MHPOpPMUpOBaIa ObI O TOM )Xe pa3Mepe UMYIIeCTBa,
HO B MHOU ¢opMe. VIHOT/a ABOIIHAA IIPOBepKa IPUBOAUT K AyO/IMpPOBAHNIO Pa3-
Mepa MMYIIecTBa.

[TpobneMHBIM AB/AETCA U TpeOOBaHNe IPOKYPATypPbl JOKYMEHTUPOBATb UCTO-
P10, CBA3aHHYIO C HEJBVDKMIMBIM UMYIIIECTBOM JIMIIA, @ TAKXKE C MIMYILECTBOM, KO-
TOPBIM JIMIIO BJIaJie/I0 B MPOUUIOM. D/IeKTPOHHBIN KagacTp He#BIDKMMOocTH Cro-
BaK/I He COEPXUT MHGOpMALNMM O TeKYl[eM COCTOSTHUM HEIBVDKUMOCTM U He
VIMeeT HOCTYITHOTO apXyBa COOCTBEHHMKOB MMYIIeCTBA. B paMkax 3ampocoB Ha
KaJlacTpe MO>KHO IIPOBEPUTH VICTOPUIO VIMYIIeCTBa (ero cOOCTBEHHMKOB), HO He
KOHKpeTHoro nuna. Heo6xoayuMo Takxke yTOYHUTD HOPSAIOK, CBA3AHHBII C OIIpe-
nenenueM pasmepa MPOT. IIpoBepku IpoBOAATCA B TeUeHME CPOKA, 32 KOTOPBIN
KOTOporo MoxkeT m3MeHuThbcs pasmep MPOT. Ha cerogusammamit jesp MPOT
oIpefienAeTcs K CPOKY IOflaul paropTa O IpoBepKe, HAIIPAB/IsAeMOTO IIPOKYPOPY.
Takoke TpeOyeTcs pa3bsACHUTD, C KAKOTO MOMEHTa HEOOXOVIMO CYMMIUPOBATB J10-
XO[bI TIpoBepsieMoro nuia. Ha mpakTike 06bIYHO JOXOMbI /IMIIA HAYMHAIOT IIPO-
BepATbCA C MOMEHTA, KOT/ja JINI0 CTaJI0 CAMOCTOATENbHO 3apabaThIBaTh, C TOM
[aTHI 3aCUUTBHIBACTCS U pa3sMep VIMYIIeCTBa.

B obnacmu onpedenenus pasmepa nposepsemoz0 Umyu,ecmed, Ha OCHOBAHUMN
MHEHUII PeCIIOHIEHTOB, TaKXKe CYLIeCTBYIOT HeACHOCTM U mpobensl. OCHOBHaA
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npobneMa — 3TO HOKYMEHTMpPOBaHIE pasMepa MMYILIeCTBa B KOHKPETHOI IleHe
(crommocTn). B coorBercTBuM C 1. 2 CT. 4 3akoHa Ne 101/2010 o, pasmepom numy-
I[eCTBa IOHMMAETCH €T 1leHa, 32 KOTOPYIO JINII0 Ipuobpesio uMyIiecTBo. B 6071b-
IIMHCTBE C/IyYaeB BBIACHUTD 9TO HEBO3MOXHO 6e3 JOroBopa KyIUIM-IIPOJaKH,
IIOJIy4€HHOTO, HaIpuMep, OT INpeAblAyLiero Baagenbua. Ha mpakTuke TpymHO
IIPOBECTYU PasTOBOP C IPeAbIAYIINM BIafie/IblieM TaK, YTOOBI IIpOBepseMOoe JTNI0
He Y3Ha/I0 O NPOBOAVMO} B OTHOIIEHNM Hero nposepke. IloatoMy coTpymnum-
kn FIU cumraroT, 4T0 IpOKypaTypa MOIIa Obl aKI[eNITOBAaTh pasMep MMYIeCTBa,
YCTQHOBJICHHBIVI HA OCHOBAaHUY PBIHOYHOII IIeHbI B MeCTe ¥ BO BpeMs Ipuobpe-
TeHVs umyuiectBa. Kpome Toro, He006X0a1MO, 4YTOOBI 3aKOHOJATENb OIPe/e/I
HIOHATHE V IOPANOK «3HaYMTe/IbHbIE TPYAHOCTV»*, KOT/Ja 3aKOH O3BOJIsIET NPU-
HATb PHIHOYHYIO CTOMMOCTD B MeCT€ U1 BO BpeMs IIPHOOPETEeHNS NMYIeCTBA.

B mpotiecce omnpepenenns pasMmepa MMYILECTBA MOTYT BO3HMKHYTD TaK Ha3bl-
BaeMble «IlejieBble IlepeBo/ibl». Hanmpumep, mpoBepseMoe N0 MOXKET IepeBecT
4acTh PUHAJIIeXKallell eMy HefIBMOKMMOCTU Ha CBOETO POJCTBEHHNKA, KOTOPbIN
IIOKa He MMeJl KaKoro-m6o joxozna (HapyuMep, Ha COBEpLUIEHHO/IETHETO pebeHKa-
cryzienTa). TakuM 06pasoM mpoBepsieMoe MI[0 MOXKET 3aHU3NUTD Pa3Mep CBOETO
umyiectBa. Heo6XoanMo B OIOTHEHNE K TAaKUM CIIoco6aM pa3paboTaTh U npu-
HATH IPaBOBbIE MePbI, HAIIPMMeP, YTO K MIMYIIIeCTBY /IMIIa BCe PaBHO OyzieT fobaB-
JIeHa YacTh NepeBeleHHOI TaKuM 00pa3oM Ha JApyroe INI0 HegBIDKMMOCTH. To
JKe KacaeTcs U OIIpefielieHNs pasMepa MMYIecTBa Ipy 0e3/1071eBOJ COBMECTHOI
COOCTBEHHOCTH CynpyroB. Ha cerogHsIIHMII leHb Ha IIPaKTUKe B pasMep MMy-
IIeCTBA 3aCYUTHIBAETCS COBMECTHAsI COOCTBEHHOCTD CYIIPYTOB B IIOJTHOM 00'beMe;
IpM 9TOM IPUMHUMAETCA BO BHUMaHMe (GakT, YTO MMYIECTBO IPUOOpeTanoch
0060MMM CyIIpyramyu, B CBSI3U C YeM K MOMEHTY IpMOOpeTeHNs UMYIeCTBa IPo-
BepsUINCh M JOXOABI CYIpyTa (CyIpyri), ey uX oOLuii JOXOJ, COOTBETCTBOBAI
nprobpeTeHHOMY UMYyILecTBY. IIpy mpoBepKe KoM MMyIIeCTBa B IOPUANYIECKOM
Nule B pa3Mep MMYIEeCTBa 3aCYMTBIBA/IACh CyMMa BK/Iafia JIMIIA IIpK O0IecTBax
C OTPaHMYEHHOJ OTBETCTBEHHOCTBHIO, PV aKIVIOHEPHBIX 00IecTBaX — KOde-
CTBO aKLMII, IPMHAIEXKANX /INLy. Ellle OfMH IMCKYCCMOHHBIN BOIIPOC BCTAET,
KOTJja He0OXOVIMO IPOBOAUTD IIPOBEPKY M MMYILECTBA I0PUANIECKOTO JIMLIA, a
TaK>Ke CIIOCOOBI ero MprobpeTeHs: HanpyuMep, pYHAHCOBBII BK/IaJl B KOMIIAHUIO
IIPOBepPsIeEMOTO JINIIA B BIJe 3aliMa HO/DKEH /M ObITh 3aCUUTaH B pa3Mep o01iero
VIMYIIEeCTBA IOPUAMYECKOTO /NI,

K ¢popmanvro-npasosvim u a0MUHUCMPpamueHvim npooiemam TIPUHAJIEKAT
c60p OPUTMHAIOB W/IV 3aBEePEHHBIX KOIMIT JOKYMEHTOB: O ITpaBe COOCTBEHHOCTH,
BBIIIICOK 13 peecTpoB, IOKYMEHTOB Ha TPAHCIIOPTHBIE CPEACTBA U T.II. B Jie/le O
poBepKe. B cOOTBETCTBUYM C MHEHMEM PECIIOH/IEHTOB, 9KOHOMUYECK) HEBBITOfI-
HO B JaHHOM CTaJVJ IIpoIlecca coOMpaTb OPUTMHAIbBI JOKYMEHTOB, TaK KaK 9JIeK-

#§ 4 ods. 2 zékona ¢. 101/2010 Z. z. o preukazovani pévodu majetku.

328



. Ctueparka. [lokasbiBaHne UCTOYHUKA MPOUCXOXAEHNS uMyLlecTsa... C. 313—-331

TpOHHAasA MH(POPMAIVIA U3 PeecTpOB ABJIAETCS JOCTATOYHON IS KBaMMUKALIN
U BbIHECEHMA pellleHNs 10 pe3ynbTaTaM NpoBepku coTpyguukamu FIU. Ilpens-
ABJICHUE OPUIVMHAJIOB OTHOCUTCA OOJIblie K CIeAyIoLlell CTafuy IPOU3BOACTBA,
KOIZIa IPOKYpOPp IpUMeT pellleH)e IOAATh UCK B CyJ, B COOTBETCTBMUM C II. 2 CT. 7
3akona Ne 101/2010.

B HeKOTOpPBIX CUTyalUAX Jiea O IpOBepKe ObUIM BO3BpalleHbl IPOKYPOPOM
B FIU B cBsa3u ¢ HecooTBeTcTBMeM (popmbl fena. [ToaToMy HeoOxoaumo mpu-
HATb eAVNHYI0 GOpMy (CTPYKTYpy) mena, kotopyto FIU Hampasiser npokyparype.
K ¢opmanbHO-1IpaBOBBIM IIpo6/IeMaM MO>KHO OTHECTM M IIPVYVHBI, HA OCHOBA-
HIM KOTOPBIX IIPOKypaTypa TpeOyeT JOIOMHUTENbHOV MHPOPMALUU IO [IeIy.
ITo MHEHUIO PECTIOH/IEHTOB, JaHHbIE IOTIO/IHEHN He BIIMANN Ha pacyeT pasMepa
IIPOBEPAEMOr0 UMYIIECTBA U JOXO/I0B ITPOBepsAeMOro nuua. B kauectse mpumepa
IPUBOAMINACH TPEOOBAHNA BBINMCOK U3 CUETOB IOPUANIECKMX AL, B OPTaHaxX Ko-
TOPBIX HAXONUTCA IIPOBEPsieMOe JINIIO, ZOIOTHUTEIbHON MHPOPMALIUY O CYeTax
ymua ([aTy OTKPBITUA CYETOB, JAHHBIE O JECMOHEHTAX, MACHTU(UKAINA CYMM Ha
cyeTax, MAeHTU(UKAIVIA CYMMBI M1}, KOTOPOE IIPOU3BETIO BKJIAJL W/IM CHATHE CO
cyera U T.IL.), MHGOpMaIyy 06 yIiaTe HaJOTOB IPOBEPAEMBIM JIMIIOM, BCE BbI-
IVICKM U3 CYETOB C MOMEHTA UX OTKPBITHUA, MHGOPMALUY O HAJIOTOBBIX OTYETaX
I0PUAVYECKUX NI, B OpraHaX KOTOPBIX HAXOAUTCA NpoBepseMoe nuio u T.11. He-
06X01IMO 4eTKO 0003HAUNTh, KaKyie MMEHHO JOKYMEHTHI O IIPOBEPSIEMOM JINIie
JIOJDKHBI OBITH IIPVJIOXKEHDI, 33 KaKOJI IIepPMOJ, U B KaKye CPOKIL.

3aknoueHue

[TpunaTnio 3akona Ne 101/2010 comryTcTBOBaIO aKTMBHOE €T0 0OCYXK/IeHMe He
TONIBKO B IpodeccuoHanbHo cdepe, HO 1 B obmectse. [Tpotus 3akoHa BBICTY-
/M OPUCTBI, KOTOPBIe APTYMEHTMPOBAIN, YTO IOI0OHDII KT HE COOTBETCTBYET
KoHcTuTynum B yacTyt mpe3yMIumy HeBUHOBHOCTI. JacTo 06Cy>Kmancs BOIpoc
0 IepeHeceHny OpeMeHU JOKa3bIBaHNA, O TOM, YTO 33jladya IPaBOOXPAHUTETbHBIX
OpTaHOB — JOKa3aTh HAPYIIEHNA 3aKOHA, a He TpeOOBaTh 3TOTO OT IPOBEPAEMBIX
UL DT JUCKYCCUM TIOBIMANINA HA IJIMTENbHBIN MPOLleCC MPUHATUA KaK I€PBO-
ro, Tak ¥ BToporo 3akoHoB B 2005 1 2010 rr. [Ipumenenne 3akona Ne 101/2010
II0KA3ajI0, YTO OH OKas3ancs «6e33yObIM» M ero [eiiCTBEHHOCTb paBHA HY/IIO. 3a
ceMb JieT fieticTBMA 3akoHa Ne 101/2010 Hu y ofHOTO (pM3MYECKOTO /NI He ObITIO
KOH(UCKOBaHO nMymecTBo. OCHOBHAsA IPUYMHA 3aK/TI0YAETCA B TOM, YTO 3aKOH
Ne 101/2010 mo3BOIAET MNUILY PasTMIHBIMY «3aKOHHBIMU CIIOCOOAMI» 3aHVU3UTD
IIeHy CBOETO MMYIL[eCTBa. VlccmeoBaHNsA IOATBEPAWIIN, YTO HeOOXOIMMa ITepepa-
60TKa 3aKOHa, HO B HACTOsAIIee BpeMA K 3TOMY OTCYTCTBYeT IMOMUTNIECKast BOJIA.
3aKOH ecTb, OH JIeJICTBYeT, HO He paboTaer.
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Abstract

The paper consists of two parts. The first part studies the content, theory and methods
of discovering illegally acquired property. The process of the discovery is defined as
procedural, cognitive, cyclic activity facilitating to study latent criminal activity and
latent illegal actions to acquire illegal property. The paper shows the major signs and
characteristics of the process of revealing criminal activity. The second part of the paper
analyzes Law # 101/2010 On Proving the Source of Origin of Property which entered
into force January 1, 2011. The law has failed to cope with its task and expectation. The
courts did not make a decision on confiscation of the property in any of the cases. The
fact shows that the measures specified in the law are inefficient. To make it efficient,
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the law requires updating. As Law # 101/2010 limits the property rights of people, it
was necessary to include exceptions due to the limitations of property rights when the
property was obtained illegally. The law was based on the principle that every person may
confirm officially the sources of profit. In the process of drafting the law, the experience of
Italy, England and Wales was taken into consideration. Civil procedure compared with the
criminal one is more flexible as the latter is based on the presumption of innocence, ban
on retroactivity, burden of proof imposed on state.
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TUYECKUNX, NCCNenoBaTebCknX, 3KONOrMYECKUX U MHOMUX Opyrux. MIHTepecam pasnnyHbIxX
rocyaapcTB COMyTCTBYIOT M COOTBETCTBYIOLLME NpobiemMbl. Cpean HUX — Cnopbl Mexay ro-
CyaapCcTBamMm O MPaBOBOW MPUHAANEXHOCTU TEX U MHBIX MOPCKMX MPOCTPAHCTB B APKTUKE
BNEKYT 32 co601 NPaBoOBYIO HEONPEAENEHHOCTb B BONPOCax NPaBOMEPHOCTU 006bI4M Fpax-
[aHamMuy TOro UinM MHOIO roCcyAapcTBa MOPCKUX XUBBIX IGO0 MUHEpPaNbHBIX PECYPCOB, IopUC-
OVKUMKW rocygapcTB B MOPCKUX MPOCTPAHCTBAaX, a Takxe npusievyeHne K OTBETCTBEHHOCTU
3a yepb okpyxarloLLe NpMpoaHOI cpene 1 MHOrne Apyrve BONpoCh!, CBA3aHHbIE C Aes-
TENIbHOCTLIO YenoBeka B ApKTMYEeCKOM pervoHe. Bonee Toro, B Havane XXI Beka nosisunach
Takasi npobnemMa, Kak pasHornacus Mexany apkTM4ecKUMU 1 HeapKTUYECKMMM rocyaapcTea-
MU 13-3a [o6bIYY MOPCKMX XUBbIX pecypcoB CeBepHoro JleoB1Toro okeaHa 1 pa3paboTku
YrNeBOAOPOAHbIX MECTOPOXAEHUIN HA €r0 KOHTUHEHTaNbHOM Wenbde 1 B MexayHapogHoMm
panoHe MOPCKOro gHa AaHHOro okeaHa. [1ns paspelueHns n ganbHenLwero npeaorspatle-
HWSI CMOPOB MEXAyY rocyaapcTBamMm B CBA3U C UX OEATENbHOCTLIO B APKTUKe He06X0aMMO
NpPOoaHann3npoBaTb MEXAHN3M COTPYAHUYECTBA MEXAY HMMU B AAHHOM PErvoHe Ha BCex
YPOBHSIX MEXAYHapOOHO-MPABOBOr0 PEryaMpoBaHUs: YHUBEPCAIbHOM, PErvMoHanbHOM U
cybpervoHansHoM. MiccnefoBas MexaHM3M MeXAyHapOoAHOMro COTPYAHNYECTBA MOXHO 000-
3Ha4YUTb creyloLee: Ha KaxXa0M YPOBHE MEXAYHApOAHO-MPaBOBOro PEryNInpoBaHns ecTb
N MexayHapoaHble AOroBOPbI, U MeXAyHapoAHble opraHn3aumm, KOTopble Npu3BaHbl pea-
JNIN30BaThb X NPUMEHUTENIbHO K ADKTUYECKOMY PernmoHy. Ho npu aToM ypoBHM NPaBoOBOIro pe-
rynmpoBaHns pexmnmMa ApKTUKU He CBA3aHbl MeXAy COOO0M, MOCKOJIbKY HET HEMOCPEACTBEH-
HOW B3aMMOCBS3U HY MEXAY OOroBOpamu, NPUHATBIMU HA PA3INYHbIX YPOBHSAX, HU MEXAy
opraHamu nmbo opraHn3aunsmMm, GyHKLMOHMPYIOLWMMN B COOTBETCTBUM C TaKUMU OFOBO-
pamn. Bonee Toro, MHOrne oTpacneBble BONPOCHI COTPYAHMYECTBa B ADKTUHECKOM PErnoHe
[0 HACTOALLLEro BPEMEHM HE YPErynmpoBaHbl TMb0 yperynmpoBaHbl NLLb YHacTUYHO. B cBA3n
C 9TUM Lenecoobpas3Ho 3ak/loYeHE MEXAYHAPOAHbIX AOrOBOPOB, HanpaBieHHbIX Ha pe-
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rynmpoBaHme COTPYAHMYECTBa MO OTAE/bHLIM (OTPaCc/eBbIM) BONPOCAM: NPaBOBOM CTaTyC
Hapoa0B APKTUKN, paspaboTka MUHepasbHbIX PECYPCOB, A00bI4a MOPCKUX XNBbIX PECYPCOB
N OXpaHa OKpyXaloLLen cpeabl.

KniouyeBsie cnoBga

ApkTuka, CeBepHbili JlegoBUTbIA OKeaH, MexayHapoaHoe COTPyAHMYEeCTBO, NPaBOBOE pe-
rynvpoBaHue, umnnemeHTaums, OpraHmsaums O6beauHeHHbIX Haumii, ApKTUYECKNIA COBET,
CoseT bapeHueBa / EBpoapkTmnyeckoro permona, CesepHbiii CoBeT, COBET MMHUCTPOB Ce-
BEPHbIX CTPaH.

Bubnunorpaduyeckoe onncaHme: AexageeB B.P. MexaHn3m MexayHapooHOro cotpyaHuye-
CTBa Nno npobnemam ApKTUKK: pa3BUTHE HA COBPEMEHHOM 3Tane 1 B nepcnektuee // MNMpago.
KypHan Boicliei wkonbl skoHoMmuku. 2018. N2 4. C. 332-353.

JEL: K 33; YOK: 341 DOI: 10.17323/2072-8166.2018.4.332.353

1. BBepeHue

ApxTuka sBIseTCs 00MacThI0 3eMHOTO IlIapa, B Ipefie/iax KOTOPOIl MMET-
Csl KaK MOPCKMeE, TaK M CyXOIlyTHbIe IIPOCTPAHCTBA, IIPMHAJIJIEXXale rocygap-
CTBaM, IMeHYeMbIM B Jlekmapanym 06 yupexjernn ApKTudeckoro copeta (1996)
apkTudyeckumu — ato Kanana, Hauus, Ounnangusd, Vicnangusa, Hopserus, Poc-
cus, [Isenna u CIIA. BMecTe ¢ TeM 3HAYUTENBHYIO 9acTh APKTUKM COCTaB/IA-
0T MOPCKJe IIPOCTPaHCTBa, BK/IOYalomue akparopuio CesepHoro JlemoBuroro
OKeaHa, a TaK>Ke HeOOoJIbIle IPOCTPAHCTBA TUXOro M ATJIAaHTMYECKOTO OKEaHOB,
HEIIOCPEJCTBEHHO COIIPMKACAIOLIECA C €T0 MOPCKUMMU MPOCTpaHCTBaMu. B ak-
BaTOpUM apKTUYECKUX MOpeil UMeITCs IPOCTPAHCTBA, KOTOpble He HAXOAATCS
0L, FOPUICAVIKIIVIEN KaKOT0-/IMO0 rOCyapCcTBa M OTHOCATCS K KaTeTOPUY MEXIY-
HapOJHBIX MOPCKMX NPOCTPAHCTB — 3TO PaliloH OTKPBITOIO MOpA, U, COOTBET-
CTBEHHO, MeXTyHapOIHbII PaliOH MOPCKOTO JHa.

3HaueHne APKTUKY BO3PACTaeT He TOIBKO [0 MHOTUM OO'beKTMBHBIM ITPUYMHAM,
HO 1 B CM/Ty C/IO>KUBIIENICS B COBPEMEHHOM Mupe cutyaryu. bonee toro, Oyayiee
BCETO Ye/I0BeYeCTBa CBA3aHO C Pa3BUTIIEM U MCIIO/Ib30BaHUEM PeCypcoB ApKTHKH'.

Bospacramommit MeXXyHapOgHbII MHTepeC K APKTUYECKOMY pPermoHy oby-
CTIOBJIEH TIPEX/ie BCETO HaOI0laeMbIMI Ceifyac, a TAK)Ke OXKIJaeMbIMU KTVMaTI-
4eCKMMU u3MeHeHuAMN. [Ipornosnupyembple nepeMeHsl, C OTHOM CTOPOHbI, MOTYT
OTKPBITb HOBblE BO3MOXXHOCTY OCBOEHMA JAHHOTO PErMOHA, C JPYroil — Mopo-
IUTh HOBble MacIITaOHbIe BbI3OBBL. [1/1011a/1b MHOTOIETHETO JIESHOTO IOKPOBa

' Xabpuesa T.A. Poccuiickast ApkTuka — Tepputopus mpasa / Poccuiickast ApKTIKa — TEPPUTOPUS
mpaBa: anbMaHax. Bem. I/ T.f. Xa6bpuesa, [I.H. Ko6bunkun, A.H. Yeprtkos u gp. M.: FOpucnpynexuus,
2014.C. 7.
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CesepHoro JIefloBUTOro OKeaHa MOCTOSHHO COKpAIAeTCsA, XOTA ¥l HEpaBHOMEPHO.
[Tpy 9TOM YacTb apKTUYECKUX aKBaTOPUII IeTOM 0CBOOOXKIaeTcs 0To nbaa. OHM
CTQHOBATCs OO/lee NOCTYIHBIMM /ISl PasBeKM U pa3pabOTKV MMUHEpPATbHBIX U
OMO/IOrNYeCKMX pecypcoB. PacimpsroTcs 30HBI U IPOJO/KUTEIBHOCTD CYLOXOf -
CTBa B CBOOOJHBIIT OTO JIbJja IEPUOL’.

Hapsany ¢ aTuM akTMBHOE OCBO€HMe APKTUKU [ODKHO OCYILIECTBIATHCA MPU
[IOC/IeflOBAaTeIbHOM OfecIiedeHN I TIpaB YeloBeKa U IPU3HAHNU UHCTUTYTOB Jie-
Mokparyn. Ocobas pob B 9TUX NpoLeccaX OTBefleHa IIPABOBBIM MeXaHN3MaM,
OTBEYANIIMM BCEM OCHOBHBIM COLVA/JIbHBIM ¥ 9KOHOMMYECKMM BbI3oBaM. Mo-
OEpHMU3aLMA «APKTUYECKOTO» IIPAaBOBOTO IOJA, IMEPECMOTP KOHILENTYalIbHBIX
IIOIXO/IOB B PETyIMPOBAHNM CIELUPUIECKNX aPKTUIECKUX OTHOIIEHUIT — 9TO
OCHOBHbIE MUPOBble TeHJeHIMM. KaK HemocpefCcTBEHHBI YYaCTHUK OCBOEHUA
Apxruxu, Poccus npusHaeT BaXKHOCTb COOMIOfEHNS MEX/YHapOJHBIX JOTOBO-
peHHOCTel. BMecTe ¢ TeM nHTepechl Poccun HampaB/ieHbl Ha YKpeIUIEHNE €€ Ha-
L[MIOHa/IbHBIX NO3UIIUI B APKTHKe, Ha pa3BUTME POCCUIICKOTO IIpaBa KaK OCHOB-
HOTO PEryIATopa JeATeTbHOCTY Ha POCCUIICKUX apKTUUECKMX TePPUTOPUAX .

B menax pasBuTtuA cOTpyHUYECTBA TOCYAAPCTB B APKTUYECKOM PETMOHE He-
00XOfIM MOJIUTUKO-TIPAaBOBOI MeXaHM3M, 00eCcIedBaOIMil VCIIONHeHe TIpa-
BOBBbIX pelleHnit. KoopanHauysa MeXAYHApOJHOTO COTPY[HUYECTBA B PeruoHe
OCYIIECTB/IAETCA KaK Ha YHMBEPCA/IbHOM, TaK M Ha PETMOHA/IbHOM ypoBHe. bonee
TOTO, IMEIOTCS U CyOpernoHaIbHbIe 9/IeMEeHThI MeXaHM3Ma MeXIYHAPOILHOTO CO-
TPYAHMYECTBA 10 IpobineMaM ApPKTHKIL.

2. CoBpeMeHHbI! 3Tan pa3BuTua

2.1. YHuBepcasibHbI YyPOBEHb

MexxgyHapogHble OpraHM3alVy, KOOPAMHMPYIOUINE MEeXIOCY/JapCTBEHHOE
COTPYRHMYECTBO B cepe peryIMpoBaHMs NPaBOBOTO PeXuMa APKTUYECKOTO
permoHa Ha COBPeMEHHOM 3Talle pa3BUTHA 00IecTBa PYHKLUMOHUPYIOT Ha pas-
JIMYHBIX YPOBHAX MEXIYHAPOTHOTO COTPYAHMYECTBA: YHUBEPCATTBHOM (B paMKax
OOH), pernonanbHOM (ApPKTUYECKUII COBET VM MHBIE OpraHU3aum) u cybperno-
HaJIbHOM, 00 beMHsAoIm e TocyapcTBa anagaoi Apkruku (Coset bapenuesa /
EBpoOapKTIUecKoro permoHa)*.

> CMm.: ApkTuka. IIpemoxeHns K JOPOXHOI KapTe MeXJyHapOJHOro coTpyaHudecTa / A.B. 3a-
ropckuit u fp. M.: Cnenknura, 2012. C. 9.

> Cum.: Xabpuesa T.A., Ko6vinkun [ H. Ilpenycnosue / Poccuitckast ApKTUKAa — TePPUTOPIUS IIpaBa:
anbmanax. Beimyck II1. Coxpanenme u ycToitunBoe pasButie ApKTUKM: APKTHKA B COIMATbHO-IIPABO-
BoM usMepernu / JI.H. Ko6vinkus, B.IT. EMenbsauues u ap.; oTs. pen. B.I1. EMenbsannes. M.: I0Opucnpy-
nmenuus, 2016. C. 10.

* TIpu sTOM B OGMIMATbHBIX HAVMEHOBAHVAX TEPMIUH «CYOPEryoH» MPaKTUYeCK) He MCIIO/Nb3YeT-
¢, a IpUMeHseTca TepMUH «pernoH». Hanpumep, «bapenues / EBpoapkrudeckuit permon». Vigentu-
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YunrteiBas MHOr0OOpasye MeXaHIM3MOB COTPYAHMYECTBA TOCYAAPCTB 10 Ipo-
611eMaM JJaHHOTO PernoHa, HeOOXOAVMMO pacCMaTpUBATh COTPYEHUYECTBO TOCY-
IapcTB B APKTMKE B Y3KOM M IIMPOKOM CMBIC/IaX. B yskoMm cMbiciie umeeTcs B
BUJY COTPYAHUYECTBO TOTBKO MEX/y TOCyAapCcTBaMy APKTUYECKOTO PerioHa 1o
IIOBOZLY [IeAITeTIbHOCTY B IAHHOM PETMOHE, U1, CAMO€ ITTABHOE, HA OCHOBAHMM HOPM,
IIPVHATBIX IMM )K€ B paMKaX PerMOHaIbHOTO COTpyaHNYecTBa. COTPYIHNYECTBO
rOCYy/JapCTB B IIMPOKOM CMBIC/IE, B CBOIO OYepelb, IpeANoaraeT B3auMogeN-
CTBYE TOCYIapCTB B CBA3M C OCYIIeCTBIEHMEM VMM apPKTUIECKOI AeATelbHOCTH,
HO yXe B 60Jiee pacIIMpeHHOM COCTaBe: B (OPMMPOBAHNI VM PA3BUTUN MEXY-
HAapOJIHO-IIPAaBOBOTO PEryINPOBAHNA COTPYAHIYECTBA IO MpobIeMaM ApPKTUKM
Y4acTBYIOT He TO/IbKO apKTUYeCKye, HO 1 JTI00ble MHbIE TOCYAapCTBa, KOTOPBIE B
TOV WV MHOI OopMe 3aMHTepeCcOBaHbI B apKTUYECKON JeATenbHOCTI. HopMbr
MEXJTYHapOHOTO TIPaBa, KOTOPBIMU PeryIupyeTcs MpaBoOBO peXXUM ApPKTUKM,
COOTBETCTBEHHO, CO3/IAl0TCA B paMKaX He TO/IbKO PETMOHA/NIbHBIX, HO TAKXe U
YHMBepCa/lIbHbIX MEX/YHaPOIHbBIX OPTaHU3 AL MIL.

COOTBETCTBEHHO, i 60/ee TIIyOOKOTO M [eTaTbHOTO M3YYeHMs MeX/[yHa-
POIHO-TIPaBOBBIX peaNii® B PETyIMPOBAHUN peXuMa APKTUKM HeoOXOmVMO
VICCTIEIOBATh MEX/YHAPOHO-TIPABOBOM PE&XXUM APKTUKM B €T0 IIMPOKOM IIOHU-
MmaHuu. Taxoke HeOOXOAVIMO BCETfja MMETb B BUAY, YTO 3P PEeKTUBHOCTD TH0O0T0
MEXJYHapOIHO-TIPAaBOBOTO MeXaHM3Ma BCelle/0 3aBMCUT OT MMIUIEMEHTAlLuu
HOPM MEXJIYHapOZHOTO IIpaBa BO BHYTPUTOCYHAPCTBEHHYIO Cepy, TOCKOIbKY
VIMEHHO B PaMKaX FOCYIapCTB Pealn3yloTCcs NX MeX/[yHapOIHbIe 003aTeIbCTBA.

Yyactue OOH B pasBuTtuym MeXJyHapOJZHO-IIPABOBOTO peXuMma ApPKTUKIH,
IJIaBHBIM 00pasoM, 6bi1o mpeponpeneneHo Konsenimeit OOH mo mopckomy
npaBy (1982), B coorBercTByM ¢ KoTopoit OOH HemocpencTBeHHO y4acTBYeT B
perynMpoBaHuy pexxuma umeromuxca B akBaTopun CesepHoro Jlegosuroro Oxke-
aHa MeXIYHapOJHBIX MOPCKUX IIPOCTPaHCTB. [IoM1rMo 3TOrO0, NCIO0Nb3YA IPaBoO-
Boit MexaunsM Komuccunr OOH o rpanniiaMm KoHTMHeHTanbHOro menbgpa, OOH
TaK)Ke IPUMHUMAeT y4yacTie B paspellleHMM CHOPHBIX BOIPOCOB, KACAIOLINXCH
po6yeM ero genuMuranyy B Apkrudeckom pernose. Pors OOH Hocut B JlaHHOM
CTy4yae MCKIIIOYMTETbHO YHMBEPCA/IbHBIN, He MMEIOMNUI CrennduKy XapaKkTep
BO3[Ie/ICTBU Ha Pa3BUTIE MEXJYHAPOJAHO-IIPABOBOTO PEry/IMpPOBAHNA PeXMMa
Apxruxu. JJaHHOe 06cToATeNbCTBO 00yCcnoBIeHO TeM, 4yTo Konsennua OOH mo
MOPCKOMY IIPaBy IPMMe€HMMA KO BCEM KaTeTOPUAM MOPCKMX IPOCTPaHCTB Mu-
POBOrO OKeaHa, KOTOpble, pasymeeTcs, ecTb 1 B Apkruke. Kommuccua OOH no
rpaHMI[aM KOHTVHEHTAIbHOTO Ienbda yIIOTHOMOYEHA pa3penraTb BOIPOCHL eTo

dUIMPOBATh MPOCTPAHCTBO B KadeCTBe CyOPErnoHa MOXKHO MCXOMS U3 TOTO, YTO OHO SIB/ISIETCS YACTBIO
6oree KpynHoro peruoHa. bapeHies / EBpoapKTHYeCKIiT PeIMOH ABIAETCA YaCThI0 APKTHYECKOTO pe-
TMOHA ¥ COOTBETCTBEHHO, 110 CBOEIT CYTH, ABNAETCA CyOPETrOHOM APKTUKIL.

> Vmeercs B BUAY CTOIKHOBEHNE B ApKTI/I‘{eCKOM PErmMoHe pa3/INMIHbIX T€OIO/INTUYIECKNX NHTEPE-
COB KaK apKTMY€CKMX, TaK M1 HEAPKTUIECKUX IOCYyTapCTB.
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[eMMUTALINY MEXY JTI0OBIMM TOCYAAPCTBAMM, ABIAOIVIMUACA €€ YIaCTHUKAMI,
B TOM YIICJIe MY apKTUYeCKIUMM TOCYapCTBaMI’.

B KonBennmm 1982 1. 3akpenieH MeXIyHapOSHO-TIPaBOBOM PEXMM 3alUThI U
COXpaHEHVsI MOPCKOII Cpefibl, OLpefie/IAIOINIL ITpaBa 1 0053aHHOCTU TOCYAAPCTB,
VICIIO/IB3YIOLIVIX MOPCKYE IPOCTPAHCTBA, B cepe 60PbObI € X 3arpsA3HEHUEM, U SB-
JIAMMIicA 06A3aTe/IbHBIM I BCeX ee YYaCcTHUKOB. Ha ycmoBnsax, onpeneneHHbIX
KoHnBeH1yeli, mpuOpe>xHble rOCylapcTBa MOTYT IIPUHMMATh B OTHOLIEHNY CBOEN
9KOHOMMYECKOI 30HBI COOTBETCTBYIOIME 3AKOHBI U IIPAaBU/IA /1A IpeRyIpeXKe-
HUA 3aTPASHEHMA MOPCKOJN CpeJibl C Cy[OB. OTH 3aKOHBI U IpaByIa JO/KHBI CO-
OTBETCTBOBATb OOLIEIPM3HAHHBIM HOPMaM ¥ CTaHJAPTaM, OTHAKO B OTHOLICHNN
HEKOTOPbIX PailOHOB B ITpefie/IaX MICKTI0YUTETbHON S9KOHOMIYECKOI 30HbI KoHBeH-
VA IpefycMaTpyBaeT BO3MOKHOCTb IPYMEHEHNUA IIPUOPEXHBIM IOCYAapCTBOM
CIeIaTbHBIX 00A3aTe/IbHBIX Mep LA IIPefOTBpallleHNA 3arpA3HeHNA’.

Ponp Konsenunn OOH no Mopckomy npaBy B pa3BUTUM COTPYAHNYECTBA ap-
KTUYECKMX TOCY[JapCTB BeCbMa Be/IMKA: OIPENENNB IIPaBOBbIE OCHOBBI peXMMa
MOPCKMX IIPOCTPAHCTB, HOKPBITHIX JIbJOM, OHA TAKUM 00pa3oM 3aoxuiaa QyH-
JaMEHT JA/IbHENIIET0 COTPYAHMYECTBA TOCYAAPCTB APDKTMYECKOTO PErMoHa I10
IIPaBOBBIM BOIIPOCAaM OXPAHbl OKPY>KaIOLEN CPe/ibl, HENOCPEICTBEHHO CBA3aH-
HOI1 C JAaHHBIMY MOPCKMMI IIPOCTPAHCTBAMM.

2.2. PernoHanbHbIi YypOBEHb

Ha pernonajbHOM YpOBHE MEXIYHAPOLHO-IIPAaBOBOTO PEryIMpPOBaHUA CO-
TPYAHUYECTBA TOCYJAPCTB B APKTUKE HEOOXOAMMO BBIJIEINTDH IIPEXKJE BCETO
Apxrudeckuii coBeT (oduimanbHO yupexzieH B 1996 I.) 1 HelaBHO CO3[JaHHBIIN
ApkTrnueckuit skoHoMu4eckuit coBet (2014). HecmoTps Ha T0, 4TO oduimanbHO
ApKTUYeCcKuii COBET CYUTAIOT CO3AaHHBIM 1996 T, korga B OTTaBe 6bUIa IIOAIN-
caHa [lekmapanus o ero y4YpexjeHuu, MeXXrocyJapCTBEHHOE COTPYHUYECTBO B
APpPKTNKe Haya/0Chb HAMHOTO PaHblIIe.

B 1989 r. o nHynmaryuBe OMHIAHAVN ObIIO VHULMVPOBAHO COTPYAHIYECTBO
TOCYAPCTB, TEPPUTOPUM KOTOPBIX IOTHOCTBIO MO0 YaCTUYHO PACIIONIOKEHbI B
Apxkruke. COTpyJHMYECTBO JAHHBIX CTPaH OCYILECTBIANOCH B IPUPOJOOXPAHHOM
cepe Ha perMoHATBLHOM YpOBHe. YCIEIIHOe B3aVIMOZAEVICTBYE apKTUYECKIX IOCY-
[ApCTB IO BOIIPOCAaM OXPaHbI OKPY>Kalollell Cpefibl B KOHEYHOM UTOre IPUBETIO K
opranusanyy B 1991 r. B Poanmemn (OuHnssHaMs) BcTpeun MuHUCTpOB KaHa-
npl, Janun (Ipennangym), Vicnangum, Hopserun, @uunaugun, HIserym, CCCP n
CIIA, cienanu3upyoIyxcsa B IpUpOJ0OXpaHHoI cpepe. MMHUCTpPBI TOANIMCAIN

¢ CIIA He yvactytoT B KonBenunn OOH mo Mmopckomy mpasy (1982).

7 CM.: Muxuna JI.H. CoBpeMeHHbIe ITpo6/1eMbl MEXIYHAPOJHO-TIPABOBOI 3aLNUTHI BOJ APKTUKM /
MexpynapopgHoe Mopckoe mpaBo. Cratey mamatu A.JI. Komogkmna / coct. PA. Konopkus, C.M. Ilys-
skuH. M.: CratyT, 2014. C. 258.
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Hexnmapanuio 06 oxpaHe oKpy>Karoeit cpenpl B ApkTuke (Rovaniemi Declaration),
a Taroke ofo6pmmm CrpaTernio oXpaHbl OKpy>karoleit cpenbl B Apktuke (AEPS).
CrpaTerusa B CBOeM COZep)KaHUM 3aKPeIUIAeT PAJl BaXKHBIX /I apKTUYeCKUX To-
CY[IapCTB HaIlpaBJIEHNII COTPYJFHIYECTBA: 3aIIMTa APKTUIECKIX SKOCUCTEM, BKIIIO-
Jas 4e/IoBeKa KaK YacTb SKOCHCTEMBI; 0OecIiedeH e 3alThl, YTydIIeHNs, a TaKkKe
BOCCTAHOB/IEHMsI HOPMA/IbHOTO (KaueCTBEHHOTO, 3[J0POBOTO) COCTOSIHMSA OKpY-
JKalolLell Cpefbl, YCTOMYMBOIO VCIIONIb30BAaHMA IIPUPONHBIX PECYPCOB, BKIIOYasd
0COOEHHOCTH VIX VCIIONIb30BAHVI MECTHBIM HaceleHVeM Y KOPeHHBIMM HapOoiaMu
ApKTUKY; IpU3HAHNUE TPAIMIVIOHHBIX U KY/IBTYPHBIX HOTPeOHOCTEN, LIeHHOCTel
I IHTEPECOB KOPEHHBIX KUTe/ell APKTUKI B cepe OXpaHbI OKPY)KAIOIIEll Cpefibl
Ha PEryOHaIbHOM YPOBHE; CUCTEMATHYeCKYI0 OLIEHKY (MOHWTOPVHI) COCTOSHUA
apKTUYECKON OKPY>Kalolllell Cpefibl; ONpefie/ieHNie, OTpaHNYeHNe U, KaK 3aK/II04N-
TE/IbHYIO 1Ie/Ib, — YCTAHOBJ/ICHNe 3alIpeTa Ha 3arpsA3HeHNe ApKTUKI®.

B 1990 roxgy BoceMbIo YIOMAHYTHIMM apKTUYECKUMM CTPAaHAMI® B LIEJIAX CO3-
IaHMA MeXaHM3Ma, TI03BO/AOIET0 KOOPAMHUPOBATD JIeATETbHOCTb TOCYAApCTB
1 00CY>XIaTh Ha PETy/IApHOIl OCHOBE BOIPOCH MEXIYHAPOJHOTO COTPYAHIYE-
CTBa B 3TOM peTMOHe, ObIIO IPUHATO pelleHre 06 obpasoBaHuy MexayHapos-
HOTO apKTudeckoro Hay4Horo kommreta (MAHK), MexayHapongHO! HempaBu-
TeNIbCTBEHHOJ OpPraHM3aLlMy, Ybeil OCHOBHOJ (PYHKIMeN B HACTOsIlee BpeMsd
ABJIAIETCA COMENICTBME COTPYAHMYECTBY B APKTUKe IIO HIMPOKOMY KPYTYy IIpO-
6eM. HeobxommMocCTh co3pjanns NOf0OHOTO MEXAYHAPOJHO-IIPAaBOBOIO MeXa-
HM3Ma BO3HMKJ/IA B CBSI3Y C Te€M, YTO MMPOBOE COOOIeCTBO IPU3HAJIO 3arpsi3He-
HYle ApPKTUKM ITI06a/IbHON 9KO/TOIMYeCKOil IIpo6/IeMoil, BO3HUKIIIEN BC/IEACTBYE
0COOBIX KIMMAaTUYeCKNX YC/IOBUIT APKTHKM, a TAK)Ke 9KOJIOTMYECKUX M3MEeHeHMII
B JaHHOM PeTMOHe 3a TIOC/IeNHMe fecATuaeTA .

B 1993 r. B Hyyke (Ipennannyus) 6pima npunsTa Jeknapanys o6 oKpyskaromieit
cpefie M pasBUTUM B APKTIHKE, 11€/1bl0 KOTOPOJ AB/AETCA IIAHUPOBaHNe COTPY/-
HIYeCTBa apKTNYECKUX TOCYAApCTB B cdepe OXpaHbl OKpy»Kaolei cpenbl. [Tpn
3TOM aKIIEHT OBUI C/le/laH Ha He0OXOAMMOCTY y4eTa CHeVIpUKN YKIa/ja )KU3HU 1
IPMOPUTETHBIX UHTEPECOB KOPEHHBIX JKMUTe/ell APKTUYECKOTro pernoHa. B coor-
BeTcTBUM C lexmapanueit 1992 r. 6pu1a npuHsTa Takke [Iporpamma apkTudecko-
ro monutopunra u orerku (ITAMO).

ITonoxxennsa Hyykckoit u PoBaHmeMcKoll feknapanmii MpaKTUYECKM Cpasy
1I0C/Ie MX MOANMCAHMA HAIIM OTPakeHNe BO BHYTPUTOCYAAPCTBEHHON cdepe.

8 Cwm.: Konvinos M.H., Axywesa E.A. K 10-nmetnio ApKTI4ecKoro copera // DKomorndeckoe Ipaso.
2006. Ne 3. C. 31.

° Kanapma, lanus (Ipennaupus), Vicnanpusa, Hopserus, ®unnsaupus, lIsenns, CCCP (Poccus) u
CIIIA.

1 Cwm.: Konookun AJL, Iyuynax B.H., bo6posa FO.B. MupoBoit okeaH. Me>XIyHapOfHO-IIPaBOBOII
pexxnM. OcHoBHble pobembl. M.: CratyT, 2007. C. 263.
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B paccmarpuBaeMoM cilyyae MMIIIEMEHTALMA BBbIIIEYKa3aHHBIX [eKIapaLuii
ObI/Ia OCylIleCTB/IEHA Ha BEJOMCTBEHHOM YPOBHE — B paMKaxX KoMIeTeHIuy Mu-
HIUCTEPCTBa IPUPOJHBIX pecypcoB Poccum.

22 yrons 1994 r. 6b11 nopnucan [Ipukas MyHMCTEpCTBA IPUPOJHBIX PECypCoB
Poccuiickoit @epeparym Ne 229 «O6 opranusanyy paboT IO BLIIIOTTHEHNIO pelle-
Huit PoBanmemckoit (1991) n Hyykckoit (1993) KkoHdepeHIuii 110 3aluTe OKpY-
JKamouien cpefibl ApKTUKM». B cooTBeTcTBUM C 1I. 1 JaHHOTO NpuKasa MuHnpupo-
bl o6pasoBano MexsenoMcTBeHHBI CoBeT KOOPAVHALMY PAbOT, CBA3aHHBIX C
BBITTOJTHEHVEM PellIeHNIT JaHHbIX KOH(epeHIMII 10 BOIIPOCcaM OXpaHbl apKTuye-
CKOJI OKpY>Kalolleil Cpefibl, a TakoKe ¢ peanusanneit Crparernnu ee oxpaHbol. Takum
xe obpasoM 6b10 yTBepxieHo U Ilomoxenne o MexsegoMmcTBeHHOM CoBere
npy MUHIPUPOABI U eTo IepCcoHaTbHOM cocTaBe'!. [ITaHHBIT MeXaHU3M NPUHS-
TUA M NOC/IEAYIOIell peann3anuy MeXAYHapOAHbIX 00A3aTenbcTB Poccun kak
OJ{HOTO 13 KPYTHEIINX apKTUYeCKUX TOCYAApCTB Hauasl QYHKIVIOHMPOBATb, YTO
II0Ka3aJI0 IIpUMep >KM3HECIIOCOOHOCTH CO3/JaHVsI MeXIYHAPOLHO-IIPAaBOBBIX Me-
XaHM3MOB, PeTyIMPYIOLUIUX OTAe/IbHbIE ACIIEKThI XKU3HENEATEIbHOCTY B APKTHKE.

Co BpeMeHeM B TOCY/JapCTBaxX apKTUYECKOTO PernoHa Bce 00blie BO3pacTaa
HEOOXOIMMOCTb B COBEPIICHCTBOBAHMM PETMOHATbHOIO MeXaHM3Ma COTPYAHM-
94eCTBa, YTO ObIJIO 00YC/IOBIEHO, IIpeX/ie BCEro, ABYM: (pakTopaMu: BO-IepBBIX,
BO3pacTarollell MOTPeOHOCTHIO TOCYAAPCTB B pecypcax JaHHOTO PETrMOoHa U BO3-
HUKAIOUIVIMI B CBSI3M C 9TUM NPoOIeMaMyl X pPaliyiOHaIbHOTO OCBOEHMsS U UIC-
MI0/Ib30BaHMA, BO-BTOPBIX, IPOSABIEHNEM HEAPKTUYECKMMU TOCyLapCTBaMu
MHTepeca K MPUPOSHBIM pecypcaM PeruoHa. JT0, B CBOK O4epefb, IOPOXKJaeT
HeoOXOIMMOCTb KOHCONMMAALVY TeOIOIUTUIECKNX MHTEPECOB apKTUYEeCKNUX TOo-
CY[JapCTB B LIe/IAX YKPEIJIEHNs UX COTPYAHMYECTBA, a TAaKXKe B LIe/IAX ONTUMM3a-
MM UX COTPYAHMYECTBA C HEAPKTUYECKMMU rOCyJapCTBAMIL.

Ykpennenue coTpyfHNYECTBA MEXY apKTUYECKMMU IOCyJapCcTBaMy Ha pe-
TUOHA/IbHOM YPOBHE, a TaKKe MHTepeCc K IpolieMaM JaHHOTO PETyMOHa, IIPo-
ABJIAEMBINI HEAPKTUYECKMMIU TOCYHAPCTBAMU, IOCTY>XUI HOMUTUKO-IIPaBOBOI
OCHOBOJI CO3[aHNUA ¥ M&XYHApOJHO-IIPAaBOBOr0 0pOpMIIeH) I HOBOTO MeXaHM3-
Ma COTPYIHMYECTBA B paMKaX APKTMYECKOro coBeTa B 1996 r. OTimunrenbHON
0COOEHHOCTBIO TAHHOTO MeXaHu3Ma AB/AeTcA AuddepeHnnanns ero cyobeKToB
Ha WIEHOB (apKTUYeCKIe TOCyJapCcTBa) ¥ HabmoaTenell (Cpeay HuX IMpexx/e Bee-
IO — HeapKTUYeCKMe TOCYapCTBa, a TAK)Ke MEXXIIPaBUTE/IbCTBEHHbIE U MEXKIIap-
JTAMEHTCKJe OpPTaHM3alM/l YHIUBEPCATbHOTO ¥ PETMOHA/IbHOIO YPOBHEI; Helpa-
BUTEbCTBEHHbIE OPTraHN3ALINN).

B 1996 r. B OrraBe (Kanapma) 6pu1a npunsaTa Jlexmapauns 06 yupexmaeHUn
ApKTHdeckoro coseTa. B cooTBeTCTBUM C ee IONOXKEHMAMU APKTUYECKUIT co-
BEeT — MEXIIPaBUTEIbCTBEHHBI (opyM, cospanHbi Kananoi, [Janueit, Pun-

1 Cm.: O6 opranusaumy paboT IO BHIIONHEHMIO peureHnit PoBanmemckoit (1991) u Hyykckoit
(1993) xoHpepeHLIT IO 3alMUTe OKPY>Kaollel cpenbl ApKTHKM: Ipyuka3 Munnpupopsr Poccun ot
22.07.1994 Ne 229 // CIIC Tapanr.
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nanpueit, Vicnanpueitr, Hopserueii, Poccueini, Illsenyest u CIHA. Oganum u3 oc-
HOBHBIX BUJIOB JEATEIbHOCTY APKTMYECKOTO COBETA ABJ/IAITCA COBELIAHNA B
dbopMe MeXIYHAPOAHBIX KOHCYIbTALNIL /11 KOOPAMHALIMU COTPYAHUYECTBA IO
BOIIPOCaM APKTUKU. APKTUYECKUIL COBET COENCTBYET YCTONYMBOMY Pa3BUTHIO
¥ 3all[UTe IPUPOJHOIN Cpefibl. B 4acTHOCTH, OH COMIENICTBYET COTPY/IHUYECTBY, KO-
OpAVMHALINY, A TAKXe B3aUMOJENICTBUIO APKTUYECKUX TOCYNApCTB, IpY y4acTUM
KOPEHHBIX HapOJIOB M APYTUX JKUTeJIell PErMoHa, a TaK>Ke Pa3IHbIX OOIIMH Ha
TePPUTOPUY APKTUKY JIA YPeryIMpoBaHys IpobjieM, HallpyMep, YCTONYMBOTO
PasBUTYSA ¥ OXPaHbI OKpY>Kalolleil cpepbr'®.

BbIciM opraHoM NMOUTIYECKOTO PYKOBOAICTBA APKTIYECKOTO COBeTa SBJIA-
eTCsl BCTpeYya MUHUCTPOB, KOTOpasi MPOBOUTCA OAVH pa3 B jBa ropa. [Ipence-
JaTe/IbCTBO OCYLIECTBIIAETCA ONHMUM U3 TOCYJapCTB-4/ICHOB B TeUeHME JBYX JIeT,
M3MEHAETCS Ha OCHOBe poTaiuu. PaspeleHne TeKyIx BOIPOCOB JIeATeIbHOCTI
APKTHMYEeCKOro COBeTa I IMIOJTOTOBKA BCTPeY MUHUCTPOB HAXOUTCA B KOMIIETEH-
L[V er0 CTApUINX JO/DKHOCTHBIX NI, KOTOpPbIe IIPOBOJAT 3aceaHNUs He pexe
IBYX pa3 B rofl. PemeHns opraHoB ApKTHYECKOTO COBETa HOCAT PeKOMeH/ jaTe/lb-
HBIJl XapakTep; HECMOTPsI Ha 9TO, OHM MMEIOT BaXKHOE MOJUTUYECKOe 3HaUeHe
IJ14 rocygapcTs-uneHoB CoBera.

Peanusanus npaBoBbIX pellleHNIt, IPUHATHIX BBICIIVMMA JO/DKHOCTHBIMU JIN-
1jamMu o6ecriednBaeTcs, INIABHBIM 00pa3oM B paMKax AEsTe/IbHOCTHU €ro pabodnx
TPYIII, KaXKAasi U3 KOTOPBIX BKIIIOYAeT CHELMANTNCTOB 110 IPOGUIIIO AesATeNbHO-
ctu rpynnsl. Beero B cocraBe CoBeTa QYHKIMOHUPYIOT IIECTh pabouux IPyIIL:
10 ycTpaHeHMIo 3arpsasHenns B Apkruke (ACAP), mo peanusanun [TporpamMmer
ApKTMYeCKOro MOHUTOpUHTa 1 oljeHk (AMAP), Mo coxpaHeHMI0 apKTIYeCKOil
¢moper u ¢aynsl (CAFF), mo mpepynpexieHuio, TOTOBHOCTY M JMKBYALIVN
ypesBbruariHbix curyanuit (EPPR), mo sammre apKTMYecKol MOPCKON Cpembl
(PAME) u pabouas rpynmna no ycroiunsomy passuruto (SDWG)'™.

Peanuaanus mpaBoBbIX pelieHMit ApKTUYECKOrO COBETa IIpeXK/e BCero 3aBU-
CUT OT BHYTPUTOCYAAPCTBEHHOTO MMIIJIEMEHTALMIOHHOTO MeXaHM3Ma KXol 13
cTpaH-yyactHul,. OpHOI U3 Hambonee cepbe3HBIX IPOOIeM, CTOSAIMX Ha MyTH
PasBUTVA 3aKOHOJ[ATE/IbHOTO 00ecIeYeH s PeTy/IMPOBAHNA peXKiMa APKTHKI CO
cropoHbl Poccun, BK/IIo4as perynmpoBaHe ee COTPYSHIYECTBA C 3apyOexXHbIMU
CTpaHaMU, ABJISIETCS OTCYTCTBYME (peiepambHOrO 3aKOHA, IOCBSAIIEHHOTO PEryn-
POBAaHMIO IPAaBOOTHOLIEHMII, BO3HUKAIOIUX B CBA3M C JIeATeTbHOCTDIO B APKTH-
yeckoil 30He Poccuiickoit @enepanyn.

2 Cm.: Joyner C. The legal regime for the Arctic Ocean // Journal of transnational law & policy. 2009.
Vol. 18. Ne 2. P. 216.

' VImeroTcs B BURY O®UIa/IbHBIE IPeACTaBUTE/N TOCYAAPCTB-WIEHOB APKTIYECKOTO COBETA.

" Cm.: Apkruyeckmit coBer: obmass mHbopMauua // OduuMaabHBIN CaliT APKTUYECKOTO CO-
BeTa [dmekTpoHHBIN pecypc]: // https://arctic-council.org/index.php/ru/about-us (gaTa obpamenns:
03.12.2018)
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HecmoTps Ha oTCyTCTBUE TaKOTO (pefiepabHOrO 3aKOHA, PO/Ib APKTIYECKOTO
COBeTa B perOHa/IbHOM Pa3BUTHUH, A TAKXKe pea3alis IPaBOBBIX pelIeHNII eTo
pabouux rpyIm, Bce e obecredeHbl NMIUIEMEHTALMOHHBIM MeXaHU3MOM defie-
pauym. ViMnneMeHTanus OCYIIeCTB/IAETCA Ha YpoBHe akToB IIpesnupenTa u Ilpa-
BUTeNbCTBa Poccun. BayXHOCTD Muccuy ApKTHYECKOTO COBETA Halll/la OTPayKeHue
U B IIPOIPaMMHO-CTPAaTeTMYeCKUX JOKYMEHTaX. BriepBble HOpMaTUBHOE 3aKpe-
IUIeHVIe Ha¥IMEHOBAaHUA «APKTHYECKMII cOBeT» ObIIO ocylecTBIeHo 17.01.1997
ITpesupentom Poccuiickoit @epgepaunu B Ykaze oT Ne 11 «O depepanbHOIL Lene-
BOJI nporpaMme «MMpOBOIi OKeaH».

B xoHmenmum denepanbHOI LieeBOi IporpaMMbl « MIPOBOJT OKeaH» OTMe-
YEHO, YTO MEXJYHAapOJHbIe MHTEPEChl Halllell CTPAaHbl B APKTMYECKOM PErvoHe
3aKJIIOYAIOTCS B HEOOXOMMMOCTY 00ecriedeHnst 6IaronpusATHBIX BHEITHEIIOMU T -
YeCKMX YC/IOBUIA OCYIECTBIEHNA MONUTUYECKNX, SKOHOMUYECKNX, COLMATbHBIX
Y VIHBIX IIpeo0Opa3oBaHuil BHYTpK rocygapcrsa. Ilpu sTom 6bU1a moguyepkHyTa
BOXHOCTb MEXJIYHapOJHOTO COTPYJHMYECTBA B LIE/NIAX paspelIeHMSA KaK 3KO-
HOMUYECKVX, TaK ¥ IOPUANYECKMX IpobreM B paMkax Apkrudeckoro Cosera,
a taxoke Cosera bapeHieBa / EBpoapKTU4ecKoro permoHa, B COCTaBe KOTOPOTO
¢dyHkumonnpyer pabodas rpynmna o CeBepHOMY MOPCKOMY ITyTH, A TaKXKe B CO-
OTBETCTBUM C TONOXEHUAMM APKTUYECKON MHUIMATABBI ¥ CTpaTerny 3aliuThl
OKpYy>Kaloleit cpefibl ApKTUKHU".

B HacrosAmee BpeMa peanmsanysa NPaBOBBIX PEIIEHMII, IPUHATHIX B PaMKax
paboumx rpymm ApKTMYECKOro coBeTa, obecliedymBaeTcsi Ha OCHOBaHMM Pac-
nopspxkeHus IlpasurenbctBa Poccun ot 28.05.2007 Ne 673-p, B COOTBETCTBUM C
KOTOPBIM MeX[y (efepanbHbBIMM OpraHaMy MCIIOTHUTENIBHO BIACTU U COOT-
BETCTBYIOIVMM YIIOTHOMOYEHHBIMY OPraHM3alMsIMi ObUIN pacripese/ieHbl 06s-
3aHHOCTH, CBA3AaHHbIE C OCHOBHBIMI HAaIIPaBJICHUAMMU JeATEIbHOCTU ApKTude-
CKOTO coBeTa I ero pabounux rpym '®. Tak, Hanmpumep, A/ peanu3alyiyi OCHOBHBIX
HaIIpaB/IeHNI lesITeIbHOCTY pabouyeit rpynmnbl CoBeTa 1o IpefynpeKaeHNI0, Fo-
TOBHOCTY U IMKBUAALMY Upe3BblyaiiHbix cutyanuit (EPPR) MunnctepcTso mo
ieflaM TPaXKAAHCKOJ 000pPOHBI, Ype3BBIYAiHBIM CUTYALVISAM U JIMKBUIALMU T10-
cnencTBuil ctuxuitHbix 6encteuit (MYC) HameneHo IOTHOMOYNMAMU B KadecTBe
ro/10BHOTo opraHa. COOTBeTCTBYIOI MMM IOJTHOMOYMAMM Ha/le/IeHbl TAaK)Ke MHbIe
OpraHbl VICHOMHUTENbHOI BracTy (MuHOOOpOHBI, MUHIPUPO/BI), @ TAKXKe He-
kotopble opranusanymu (Pocarom, Poccmiickas AkageMns Hayk).

151 yqacTyis B iesATeNIbHOCTY paboyel TPYIIIIBI IT0 YCTOMYMBOMY Pa3BUTHIO B Ap-
kTuke IIpaBurenbctBoM Poccun HafeneHbl MOMHOMOUMAMN: MUHIKOHOMpPasBUTHA

5 C3 P®D.1997. Ne 4. Cr. 513.

16 O pacnpenenenun Mexnay QefgepanbHbIMU OpraHaMy MCIOTHUTEIBHOI BIACTM 00s3aHHOCTEI,
CBsA3aHHbBIX C OCHOBHbIMU HaHpaBHeHI/IHMI/I AEATCIIbBHOCTU ApKTI/I‘{eCKOI‘O COBETa 1 ero pa6o‘mx I‘pyHHI
Pacnopspxenne IIpaBurenscrBa Poccuu ot 28.05.2007 Ne 673-p (B pen. ot 10.03.2009) // C3 PO. 2007.
Ne 23, Cr. 2811.
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(B KauecTBe royIOBHOTO opraHa), MuH3zapas, MMHBOCTOKPa3BUTHUS, MUHIIPOMTODT,
Muno60poHsl, MrHOOpHayK1, MUHKOMCBA3b, MUHTPYH, MuHCenbx03, MUHTpaHC,
Muunpupops;, MUC, a Takxke PocpeibonoBctBo, Pocrexnansop, ®enmepanbHoe
areHTCTBO IO menaM HarmoHanbHocTein (PAJTH), PocaroMm, Poccuiickaa AxameMus
HayK (110 cornacoBannio). Ob1ass KOOpANHALVIS IesITe/IbBHOCTU 3a/IHTEPECOBAHHBIX
dbemepanbHBIX OPraHOB MCIIOTHUTEIBHON B/IACTY Y CTAPIINX TO/DKHOCTHBIX /L] Ap-
KTIYECKOTO COBETA BO3/I0’KeHAa Ha MIHICTEpCTBO MHOCTPAHHBIX JIETL.

Ananusupys geaTeTbHOCTb APKTUYECKOTO COBETa B 11€/10M, MOXXHO KOHCTATH-
POBATh YCIEIIHBII ONBIT €r0 PYHKIVIOHMPOBAHY, 00YC/IOB/ICHHBIII 0OLITHOCTDIO
MHTEPeCOB apKTUYECKUX TOCYAAPCTB, IPEX/ie BCETO, B 00/1aCT OXPaHbI OKPYXKa-
IOLIel Cpefibl, YTO JaeT OCHOBAHME PACCUMTBIBATD Ha JAa/IbHENIIee IVIOOTBOPHOE
COTPYHMYECTBO apKTUYECKUX TOCYJAPCTB Ha 6/1aro BCero ApKTUYECKOTO pernu-
OHa, YTO ITO3BOJINT COXPAHNUTb HU3KUI YPOBEHb KOHPPOHTALIMY 11 BBICOKUI YPO-
BeHb COTpyAHMYecTBa'.

B 2008 roxy ObIT IPMHAT CTpaTernyecKyl Ba)KHBIIT IIPaBOBOT aKT, HAIIPAB/IeH-
HbII1 Ha ja/IbHeliee ocBoeHne ApKTUKN — OCHOBBI TOCYapCTBEHHO TOIUTUKI
Poccniickoit @epepanun B ApkTuke Ha nepuog fio 2020 roga 1 gajnbHeIIyIo mep-
criekTuBY. OJHUM U3 CTpaTerNYeCKUX IPUOPUTETOB FOCYAAPCTBEHHON NOMUTUKI
B ApKTNKe, 0003Ha4eHHBIX B OCHOBaX, SAB/IAETCSA YKpeIUIeH!e B JBYCTOPOHHEM
dopmare, a TakKe IOJ ATUON MEX/YHAPONHBIX PErMOHANTbHBIX OpraHU3alui,
IpeX/ie BCero Takux, kak Apktudecknii copeT u Coset bapenuesa / EBpoapkTu-
YeCKOTO PEryoHa, JOOPOCOCeNCKIX OTHOIIEHMII C TOCYAAPCTBaMy APKTIUYeCKOTo
perroHa, akTMBU3aLVs B3aVIMOZIEVICTBIS TOCYAPCTB B Cepe IKOHOMUKH, KY/Ib-
TYPHI, 2 TAK>Ke IPUTPAHMYHOTO ¥ HAYYHO-TEXHUYECKOTO BUIOB COTPYAHNYECTBA,
BK/II0Yasg cepy OCBOEHNUA IPUPONHBIX pecypcoB APKTUKY U COXPaHEHVS IIPH-
POZHOJI Cpelibl B JaHHOM pernoHe’s.

B 2013 r. ITpesunent Poccuiickoit @epepanun yreepaun CTpaTernio pasBUTUA
ApkTnueckoit 30HbI Poccun 1 ob6ecnieueHnst HalMOHAIBbHON 6€30IIacHOCTY Ha Iie-
puogn o 2020 ropa, B COOTBETCTBUY € KOTOPO MEXXYHAPOAHOE COTPYSHNYECTBO
B ApKTIYeCKOM perroHe pacCMaTpUBaeTCcsA Kak OfHO 3 IPUOPUTETHBIX HAIIPaB-
e’V pa3BUTHA ApKTIdeckoit 30HbI Poccun'. CoBepleHCTBOBaHE BHELTHEd-
KOHOMIYECKOI feATeTbHOCTU Poccum B permoHe BO3MOXKHO TO/IBKO BO B3aMIMO-
IEVICTBUM C MHBIMU FOCYJapCTBaMU, KaK apKTUYECKMMU, TaK I HEApKTUYECKUMU,
HO 3aM{HTEPECOBAaHHBIMY B 9KOHOMMYECKOM OCBOEHUN APKTUKIL.

7 MManuuxun V.B. APKTUYECKMIT COBET — TeKYyIljee COCTOSIHME M NepCIeKTUBbI pasButusa / Mop-
CKye MPOCTPaHCTBA APKTUKM: COBPEMEHHBIN MpaBoBoii acmekT. COopHUK craTeit. M.: Maructpans,
2013. C. 155.

'8 Cm.: OcHOBBI rocyfapcTBeHHON monuTuku Poccuiickoit Pepepanun B APKTUKe Ha HEPUOL [0
2020 roga u manpHeiinIyro nepcrnekTusy: yTB. [Ipesugentom Poccniickoit @epepannn 18.09.2008 Ne Ip-
1969 // NoxymenT omy6muxosas He 6611 // CIIC KoncynsranTlIlmoc.

' CIIC KoncympranTllmoc.
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B cBA3M ¢ TeM, 4TO KOMMYECTBO rOCYJapCTB, HE PACIONIOKEHHBIX B APKTHKe,
HO HaME€PEeHHbIX IPUHATH y4acTle B OCBOEHUM IPUPOAHBIX PECYPCOB PETMOHA,
IIOCTOSIHHO BO3PacTaeT, IPOCTPAaHCTBO MEXAYHApOJHOTO B3aMMOJIENICTBUA B
ApKTHUKe CYIIeCTBEHHO BMJOM3MeHAeTcA. Hanpumep, coctaB yyacTHUKOB Ap-
KTUYECKOTO COBeTa (B 0COOEHHOCTY HabIoaTenell) peryIsipHO MSMEHSeTCs, 110-
SBJIAIOTCA HOBbIE (POPMAThI COTPYFHMYECTBA FOCYAPCTB, IPOAO/IKAETCS ANUIIIO-
MatudecKkas U monutudeckas pabora. OTHNUM 13 ee pe3yIbTaTOB CTANIO CO3TaHNe
B 2014 I. MeX/[yHapOIHOTO MHTETPALIOHHOTO 00'beMIHeH I, HATIPaB/IEeHHOTO Ha
pa3BUTIE 9KOHOMUYECKOTO COTPYAHNYECTBA B perMoHe — APKTUUYECKOTO 3KOHO-
mudeckoro coBeta (Arctic Economic Council)®. I[Tonutrko-mpaBoBoil OCHOBOM
MIPUHATHA pelIeHNs O ero co3aHun sApdercsa KupyHckas gexmapauns, Ioamnm-
CaHHas B paMKax BocbMoOIt MUHMCTEPCKOI ceccum ApKTUYeCKoro coBeta 15 mas
2013 r. B Kupyne (IlIBenns).

APpKTHYeCKMI 9KOHOMUYECKIII COBET — He3aBUCMMas OpraHM3alys, KoTopas
CIIOCOOCTBYET YKpEeIUIeHNIO COTPYAHMYeCTBa B ApKTHKe B chepe 613Heca, yCTo-
YJBOTO S9KOHOMIYECKOTO PasBUTHS JAHHOTO PeTVIOHA IIOCPEACTBOM OOMeHa Iepe-
IOBBIM OIIBITOM, TEXHOJIOTMUYECKVMI PelIeHNAMY, a TAaKXKe CTaHJapTaMI U APYroi
9KOHOMIYECKI 3HaUuMMoli nHpopMaryeit. Llenbio JaHHOTO MHTErpaliOHHOTO 00b-
e[VIHeHUs SBJ/IAeTCA BHEAPEHMe TYYLINX MPAKTUK, TEXHOMTOTMYECKUX PelIeHNI U
CTaH/APTOB. APKTMYECKUI SKOHOMMYECKII COBET OKa3blBaeT COMeJICTBIE JOCTH-
JKeHMIO JOCTYIHOCTM PbIHKA U OPraHM3YyeT KOHCY/IbTAallMM, OLlEeHMBAET IepCIeK-
TUBBl S5KOHOMMYECKOTO pa3sBUTUS APKTUUECKOro coBeTa. UmeHbl ApPKTUYECKOro
9KOHOMMYECKOT0 COBETA IIPEeACTAB/IAIOT IMPOKUI CIIEKTP NPefIpUATII, AeliCTBY-
IOIIMX B APKTIKe, — OT TOPHOJOOBIBAIOIVX U CY[OXOHBIX KOMIIAHWIT IO OJIeHe-
BOJICTBA 1 KOPIIOPALMil SKOHOMIUYECKOTO PasBUTUA KOPEHHBIX HapofoB. [lanHOe
COYeTaHye NHTEPECOB B PA3/INYHbIX CEKTOpax OV3Heca rapaHTUPYeT, YTO AesiTeNb-
HOCTb APKTMYECKOTO 9KOHOMIYECKOTO COBeTa OY/IeT OCYIeCTBIATHCS BCeOOBEM-
JIIOLIVIM M YCTOVYMBBIM 00pa3oM. [/ JaHHOTO VHTEIPalIOHHOTO OObeIHEeHNIA
BA)KHO TaK)XXe COJIe/ICTBOBATb Pa3BUTUIO MAJIbIX U CPEJHIX IPEAIIPUATIIL PeroHa.
Ykasannblit CoBeT OTKPBIT [I KOPIIOPALIMIl, TAPTHEPCTB, a TAK)Ke TPYIII KOPEH-
HBIX HApOJIOB, UMEIOLINX SKOHOMIYECKIEe MHTEPECH B perroHe?.

ApKTUYeCKVI SKOHOMMYECKMiT cOBeT (PYHKIMOHMPYET B paMKax paboumx
TPYII, CO3/IaHHBIX [/ pealM3aluy €ro OCHOBHBIX HAaIlpaBIeHMI [esATe/IbHO-
CTU B cepax MeXTOCyjapCTBEHHOTO B3auMOgeiicTBYs. [laHHble pabodne rpyr-
Il MOYKHO YC/IOBHO Pa3fiellNTh Ha ClielanbHble (MHPPaCTPYKTYpHbIE) TPYIIIHL,
IesATeTbHOCTb KOTOPBIX 3aTparuBaeT OIpefie/ieHHble cepbl TeXHNYECKO UH-

? Cm.: MexayHapogHOe 5KOHOMIYECKOe COTPYHUYECTBO B APKTHUKe. APKTHYECKIil SKOHOMMYe-
ckuii coset / mog pep. B.IL. JKypasena. M.: AHO IICOwuII, 2015. C. 11.

21 Cwm.: Arctic Economic Council. Official. Apktndecknit skonomuyeckuit copet. OpuianbHbIii
caitT [Onexrponnslit pecypc]: // URL: https://arcticeconomiccouncil.com/about-us/ (maTa obpamenns:
11.07.2018)
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LYyCTpUM apKTUYECKMX TOCYHAPCTB, ¥ pabodye IPyIIIbl, KOMIETEHIVS KOTOPBIX
KacaeTCss BCeX MHBIX MEATEIBHOCTY APKTUYECKOTO 3KOHOMUYECKOTO COBETA.
K nHbpacTpyKTypHBIM IpynnaM MO>KHO OTHECTY TPYIIIbI HOATEP>KKI MOPCKOTO
TPAHCIIOPTa ¥ TeTEKOMMYHUKaIuil. YTo KacaeTcs ympaBIeHNs B MHBIX cdepax
[eSTeNbHOCTU APKTUYECKOTO 9KOHOMMUYECKOTO COBETa, TO Heobxoayumo obpa-
TUTb BHMMaHIe Ha TPYIITY YCTONYMBOTO PasBUTHS PeCYPCOB U TPYIITY « ApKTU-
YecKoe YIpaB/IeHVe», KOTOpas KOOPAMHUPYET COTPYAHMYECTBO B Pa3IMYHBIX
cdepax B3aMMOJENCTBIA rocyapcTB-1ieHoB CoBera.

B HacTosiiee BpeMs Haubojblilee BHYMaHe APKTUYECKIIT SKOHOMIYECKMIT
COBET yziersieT BonpocaM MHpopMarusanyy obmectsa. [Ipexxae Bcero oco6eHHO
aKTYaJIbHBIM CTAaHOBUTCS BOIIPOC O PasBUTUM B APKTVKE TEXHOIOIMY IIVPOKOIIO-
nocHoro VHTepHeTa. KOMMyHMKauMA MHANBUAYYMOB, COOOIECTB, IPAaBUTE/IbCTB,
HPeNIPUATII Y VHBIX CYO'beKTOB IIPAaBOOTHOIICHMI AB/IAETCA OFHOI U3 OT/INYN-
Te/IbHBIX uepT NepBbIx gecaTtmreTuit XXI Bexa. Hage)xHas MMPOKONIONOCHAA CBA3Db
HeoOXO0IMMa /11 YKPeIUIeHVISI KOMMYHUKAIIMI MeX/Y Pa3IMIHBIMI TOCYAAPCTBa-
M, YTO, B CBOIO OYepefib, MOXKET aKTMBHO CIIOCOOCTBOBATH Y/IYYLIEHVIO HAIVO-
HaJIbHBIX S5KOHOMUK, 00pa3oBaHs, 3[[paBOOXPAHEHNA ¥ MHOTVIX JPYTUX OTpacieit
ob1recTBeHHOI 13HU. HecMOTps Ha 3TM IpenMylecTBa, MMPOKOIIOIOCHOE pa3-
BepThIBaHIE VI BHEPEHIIE BO BceM Mpe VIHTepHeTa He 6bII0 OHOPORHBIM. B 31071
CBsI3M B)KHO 0OpaTUTh BHUMAHIE Ha TO, YTO OFHIM 13 PETMOHOB, KOTOPBII MOXKET
OCTaThCA BHE HOCTYIA K VIHTepHeTY, ABIAeTCs ApKTHKA.

[Ipn3HaBas 3TO, MPENCTABUTENN YACTHOTO CEKTOpa M3 KaK/IOTO TOCYAApCTBa,
MIMEIOIIIETO YacTh Tepputopuu B ApkTtuke (cM. Bbile), B 2016 I. coobia nmpoaHa-
NM3UPOBA/IN TEKyIIlee COCTOSAHYE MIVPOKOIONOCHOI CBA3YM B APKTMUKe, IIOC/Ie Yero
PaccMOTpey BOIPOC, KaK CIIOCOOCTBOBATH OO/IbIIIElT B3aMOCBSA3M 110 JAHHOMY BO-
mpocy. Pesympratom 06CyXieHNiT cTama BbIpabOTKa 1 IIPVHATIE B paMKax paboder
TPYIIIBI APKTUYECKOTO 9KOHOMIYECKOTO COBETa IO IpobeMaM TeleKOMMYHMKa-
LIWIT CTpATernyecKyl BaKHOTO IOKyMeHTa — «APKTMKa [IMPOKOIIONOCHAST: PEKOMEH-
[auuy i B3aMMOCBSI3aHHOM ApPKTUKM»*. [IaHHBIN JJOKYMEHT CTajl pe3y/IbTaToM
OecrpelieleHTHOTO COTPY/JHIYECTBA, IIOCKO/IBKY OH ObII IPUHSAT B YCIOBYSIX OCTPBIX
MEXTYHApOIHBIX CIIOPOB MEXXLy TOCYiapCTBaMI, IPVHABIIVMI €T0>.

OpnHako U 9TO ellle He OKOHYATE/IbHBIN 9TAall PasBUTUA COTPYSHUYECTBA TO-
CYHapcTB APKTUYECKOTO peryoHa. YUMTBhIBas IOCTOSIHHOe pasBuTie MHGDOP-
MAaIVIOHHBIX TeXHOJIOIMiT, B APKTMKe HO/DKHBI OBITh peann30BaHbl CTPATETUN
IIVPOKOIIOJIOCHBIX TexHoyoruii. Heo6XomgnMocTh pasBUTHSA B NEpBYI0 O4Yepenb

22 Arctic Broadband: Recommendations for an Interconnected Arctic. Winter 2016/ Official web-site
of Arctic economic council [SnexrponHuslit pecypc]: // https://arcticeconomiccouncil.com/wp-content/
uploads/2017/02/AEC-Report_Final-LR-1.pdf (gata o6pammenns: 03.12.2018)

# B JaHHOM C/Ty4ae IMEIOTCS B BUJY CIIOPbI MEXAY apKTUYECKMMIU TOCYAApCTBaMM KaK MO apKTH-
4ecKuM IpobreMaM (FemMMuTanus MOPCKux npoctpaHcTs B CeBepHoM JIefoBUTOM OKeaHe), TaK U IO
HeapKTUYIeCKVMM BOIpocaM (pasHOI/IAcys IO BOIPOCAM BOEHHBIX [eilcTBMit B Cupum, TeppUTOpUaIb-
HOJI LIeJIOCTHOCTY YKPauHbI U Ap.).
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MIMEHHO MH(QOPMALMOHHBIX TEXHOJIOTMIT OOYCIOB/IeHa TeM, YTO B HACTOslee
BpeMs B3aIMOZIEVICTBYE TOCYaPCTB PETMOHA BO BCEX MHBIX cepax coTpyfHIYe-
CTBa OCYIIECTB/IAETCA Ha OCHOBE CBA3M Yepe3 VHTepHeT.

2.3. CybpernoHanbHblii ypOBEHb

Ha cybpernonanbHOM ypoBHE COTPYAHMYECTBA HEOOXOAMMO OOpaTUTh BHMMA-
HlIe Ha TaKye MeXXAyHapopHble opranusanyuy, Kak CesepHblit CoeT, CoBeT MUHM-
cTpoB ceBepHbIX cTpaH 1 CoBeT bapennesa / EBpo-Apkrideckoro pernona. C 1952 1.
IeJICTBYeT OpraHu3alys COTPyAHNYeCTBa MapraMeHTapues ctpaH CesepHoit EBpo-
b1 — CeBepHblit CoeT. [leponadambHbIMM yaacTHUKaMy CeBepHOTO coBeTa ObI
Hanns, Vicmanaus, Hopserua u lllsennsa. Gunnanausa npucoesuHnIach B 1955 .

HesarenbHocTh CeBEPHOrO COBETA XapaKTePU3yeTCsA MPEX/e BCETO BHECEHEM
VHUIVIATYB 110 Tpo6JIeMaM pasBUTHA CEBEPHOTO pernoHa. JlaHHas opraHmnsanys
ABJIAETCA KOHCYNbTaTVMBHO-KOHTPO/IbHBIM OPraHOM IIO BOIPOCAM, 3aTParnBaro-
I[VIM KOMIETEHI[UIO COTPYJHNYIECTBA MEXKY OTAETbHBIMY MO0 BCEMU €TI0 TOCY-
JapCcTBaMU-YIeHaMy, BK/II0Yas aBTOHOMHbBIe Tepputopun (Papepckme ocTposa,
Ipenmanpua u Anmanpckue ocTposa). CeBepHbII COBET TOTOBUT PeKOMEH/ ALY I
cooburaet MHeHre COBETy MUHMCTPOB CEBEPHBIX CTPAaH™ ¥ IIPAaBUTE/IbCTBAM TOCY-
mapcTB-41eHOB. Perennsa CeBepHOTO coBeTa UMEIOT PEKOMEHIATEIbHbII XapaKTep,
HO BMeCTe C TeM MMEIOT 3HaUNUTe/IbHbII ITOMUTIYECKNUIT aBTOpUTET. B 6onbIIMHCTBe
CITy4aeB €ro peleHys npuodperanT GOpMy AeICTBUII COOTBETCTBYIOIIUX MPABU-
TE/IbCTB, NMapnamMeHToB 1 CoBeTa MMHUCTPOB CeBepHbIX CTpaH. CeBepHbII COBET
cocrouT 13 84 wieHoB (JaHHbIe Ha QeBpanb 2017 I.), M30MpaeMbIX HAIVOHA/IbHBI-
My napnamenTamut. [lapnament lanum noceutaer B Coser 16 penyTaros, Hopse-
rmn — 20, Ounnanpgun — 18, lsenun — 19, Vcnangun — 7, Ipennangym — 2,
AnaHpckux octpoBoB — 2, Dapepckux octpoBoB — 2 (mpepcraButeny Ipenmanaum,
Dapepckux 1 AJIAHACKMX OCTPOBOB M30MPAIOTCS OpraHaMyl MECTHOTO CaMOYIIPaB-
nenus). Opranamy CeBepHOTO COBeTa SIB/IAIOTCSA €T0 IVIEHApHAs CecCs, TIPe3UANyM
n xomnTeTb.C 1971 1. paboraer CoBeT MUHMCTPOB CEBEPHBIX CTPAH —MEXIIPABU-
TE/IbCTBEHHBIII OpTraH COTPyAHMYeCTBa IATH rocyapcTs CeBepHoit EBpomnbr: [lannm,
Vicnanpuu, Hopserun, @unnauaum u lIBenny, a Taxoke TpeX aBTOHOMHBIX TePPUTO-
puit — AnmaHACcKuX ocTpoBoB, Papepckux ocTpoBoB u [penmangum®.

# (UHAHCDI, TPAHCIIOPT, OXpaHa IPUPOMBI, MEAUIIHA 1 IPYTHe )XUSHEHHO BaXKHBIE CePhI MEXKIO-
CYZApCTBEHHOTO COTPYIHMYECTBA.

» Coser MyHUCTpOB CeBepHBIX CTPaH co3AaH B 1971 roay Kak popyM MeXXTOCyRapCTBEHHOTO CO-
TPYAHMYECTBA MPaBUTeNbCTB CKaHAMHABCKUX CTPaH.

% Cwm.: Cesepubiit coBeT // Oduunanpusii caitt Cosera ®emepanun [OneKTpoHHSbIT pecypc]: //
URL: http://council.gov.ru/activity/crosswork/dep/85/ (nara obpamenus: 20.06. 2018)

7 Cm.: Cesepablit coBeT 1 CoBer MuHucTpoB CeBepHbIX cTpaH // Apktuk-¢oHy (VIHTepHeT-13-
manue) [Inexrponuslit pecypcl: // URL: http://library.narfu.ru/sites/arctic/rus/info/gosud_politika_v_
arktike/Pages/ CeBepHBIi1-COBET-11-COBET-CeBEPHBIX-MUHUCTPOB.aspX (faTa obparrenus: 20.06. 2018)
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C Hauasa 1990-x rofoB gesatenbHOCTb CeBepHOro coBeTa ¥ CoBeTa MMHUCTPOB B
chepe MeXTyHapOSHBIX KOHTAKTOB COCPENIOTOYNBA/IACH HA TPEX IIABHBIX HAIIPAB-
JIHVSIX: IX BHYTPEHHEM COTPYAHUYECTBE; 00IIeeBPOIIEICKOM COTPYHNYECTBE, B
yacTHOCTH, ¢ EC 1 EBponeiickuM SKOHOMIYeCKMM IIPOCTPAHCTBOM; CO CMEXHBIMU
permoHamu Apktuku u bantuiickoro mops, a Taxke ¢ CeBepo-3amagHoil YacTbIO
Poccun. ITmaTdopmoit 11 aKTUBHBIX IEVICTBUI B JAHHBIX reorpaduyecKnx peru-
OHax ABnAeTcA npuHATasA CoBeToM MUHUCTPOB B 1990 r. «IIporpamma passuruA
IIPUIETAloIVX (COIpeNieNIbHBIX) TEPPUTOPUII», KOTOpAsi CUNTACTCS IIPUOPUTETHON
B cdepe peannsanuy BHEIIHEl ITOJIUTUKN CeBEPHBIX TOCYAAPCTB.

B okta6pe 2011 r. [enepanbHbIit cekpeTapb CoBeTa MUHNUCTPOB X. Aycrpumc-
coH mocetnn Poccuro rime o6Cy>Xan akTyaabHbIe BOIIPOCHI e B3aVMOZEIICTBIUA
co ctpaHamu CeBepHoJi EBpoIbl 10 TMHUYM MEXTOCY/IJapCTBEHHbIX PErMOHasIb-
HBIX OpPTaHM3aIVIL, B TOM 4JC/Ie B KOHTEKCTe peanusanyy paspaboranubix Cose-
TOM MUHUCTPOB «OCHOBHBIX HaNpaBjieHMii cOTpyaHnyYecTBa ¢ CeBepo-3amanom
Poccun B 2009-2013 rr.». OT™Mevanace ponb CoBeTa MUHUCTPOB B peanyu3anym
MeXIYHapOZIHbIX IIPOEKTOB B JAHHBIX pernonax Poccuy, mpexxje Bcero, B cdhepe
00pa3oBaHNsA, HayKV, OXPaHbl OKPY>KAIOIIeil CPefibl, 3 PABOOXPAHEHNA M COLM-
aJIbHOIT oMo, bblTa MO4epKHyTa TOTOBHOCTD 00€MX CTOPOH K Jla/IbHEelIeMy
Hapally¥BaHUIO B3aMMOJEIICTBIUA Y K BBIPAOOTKe ONTMMA/IbHON MOZIe/ KOOPAM-
HallMM MIPOEKTOB JAelicTByomux Ha CeBepe EBponbl pernoHanibHbIX COBETOB.

B 2017 r. CoBeT MuHMCTpOB NpuHAN IIporpaMmy apKTU4YeCKOro COTPYLHM-
gecTtBa Ha 2018-2021 rr. B IIporpamMme yumThIBaroTCA MOTPEOHOCTH APKTUKHY,
Y OHa JO/DKHA CIIOCOOCTBOBATDH YCTOMYMBOMY Pa3BUTHIO perroHa. B aToM KoH-
TEKCTe BXHYI0 poib urpaet IloBecTka AHA B 0OACTM YCTONYMBOTO pasBUTUA
Ha nepuop go 2030 r. (Bkaroyas 17 r1o6anbHbIX Lie/ieil YCTOYMBOTO Pa3BUTHA),
npuHaATas [enepanbHoi Accambieert OOH B 2015 1.’ Ienbto [TporpaMMer AB/IA-
eTcA CO3[JaHNe YCTOMYMBOTO ¥ KOHCTPYKTMBHOTO PasBUTUA APKTUKY U ee Hapo-
I0B, KOTOPO€ OCHOBAHO Ha IIATY COCTAB/IAIONINX 97eMeHTax (I/IaHeTa, HapOofbl,
IpolBeTaHNe, MUp U HapTHepcTBO). TpaguunonHo CoBeT MUHICTPOB yAEAeT
HepBOOYEpeNIHOE BHUMAaHNeE IIePCIeKTBAM IIapTHEPCTBA M paboTaeT Jyid TOro,
94TOOBI YKPEIIATh COTPYAHNYECTBO B paMKax [IporpaMMsl 0 rOpU3OHTaNN, 9TO
IO/DKHO OyfeT ocTaBaThes mpropureToM™. BaxkHo, yto npunsaras CoBeToM Mu-

2 Cm.: Pwenst M. Pormb CoBeta MytHUCTpoB CeBepHBIX CTPaH B passuTuu ApkTuky // [ymanutapHsie
Hayku. 2012. Ne 2. C. 38.

¥ Cwm.: [Ipeo6pasoBaHe Halllero Mypa: II0OBECTKa AHA B 00/TaCTH YCTONYMBOTO Pa3BUTH Ha IIEPHOT,
1o 2030 roga: Pesomouns lenepanbhoit Accambrnen OOH 25.09. 2015. A/RES/70/1 [SnexTpoHHbIII pe-
cypc]: // https://documents-dds-ny.un.org/doc/UNDOC/GEN/N15/291/92/PDF/ N1529192.pdf (mara
obparrexns: 21.06. 2018)

¥ Cm.: CeBepHOE IMapTHEPCTBO /I APKTMKM: IPOrpaMMa apKTHYeCKOro corpysHudectsa Cosera
MUHUCTPOB ceBepHbIX cTpaH. Konenraren: CoBeT MMHUCTPOB ceBepHBIX cTpaH, 2017. C. 7 / Nordic Part-
nerships for the Arctic: The Nordic Council of Ministers’ Arctic Co-operation Programme 2018-2021
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HuctpoB IIporpamma Apkrumyeckoro corpygumdectsa Ha 2018-2021 rr. mpep-
I0JIaraeT B3aMIMOJEIICTBME He TONbKO TOCYAAPCTB-YIEHOB: MAPTHEPCTBO MOXKET
OBITH JIONOIHEHO OJHOM WM HECKOIbKVMM APYTMMM apKTUYECKMMU TOCyAap-
crBamu — CIITA, Kanagnoit u Poccueir.

B HacTosmee Bpemsa corpygHudectBo Poccum m CoBeTa MUHUCTPOB HOCUT
nBoricTBeHHbII XapakTep. C ogHoIt cTtopoHsl, PenepanbubiM Cobpanuem chopmu-
pOBaHa fiefieramyis, KOTopas Ha IUVIeHapHBIX ceccusax CeBepHOro coBeTa obmagaeT
CTaTycOM IPUIJIAIIEHHOTO MHOCTPAHHOIO rocTs. C APYyroi CTOpOHbI, UTPaloIe
BO)XHYIO PO/Ib B KOOP[VHAIIMY IIPOTPAMMHOI AEATeTbHOCTU MH(OPMAIMIOHHbIE
61o0po CoBeTa MUHICTPOB, KOTOpble ObUIN yupesxieHbl B CaHkT-IletepOypre u B
KanmuuHrpage, octaHOBUIN peanusalnio psfa NpoekToB B Poccuy nocie BKIIo-
yeHNA nx MuHioctoMm Poccutickoit Penepanyy B peeCTp MHOCTPAHHbBIX areHTOB .

11 ssuBaps 1993 r. B Kupkenece (Hopserus) 6pima npunsTa [lexnaparnys o co-
TpynHU4ecTBe B bapeHnesoM / EBpo- ApKTiueckoM pernone, paKkTu4ecKi mpes-
CTaB/IAILIEeM CO00J 3allajHyI0 4acThb APKTMYECKOTO PETMOHA, T.e. CyOpernoH
Apkrtukn. PesynbraToM npuHATHA eKIapanum cTaao co3faHue Ipy HeIocpes-
ctBeHHOM y4acTum Poccum Coeta bapennesa / EBpoapKTmyeckoro permosa.
Coser bapeHuesa / EBpoapKTu4eckoro permoHa COCTOUT U3 MMHUCTPOB MHO-
CTPAaHHBIX Jie/l IIATH CeBEePHBIX cTpaH 1 Poccnn, a Takxe npepcrasureneil Espo-
nevickoro corosa. (Kanama, ®pannus, Vranus, Anonus, Hupepnauner, [Tonpuia,
Benmuko6puranus, lepmanms u CHIA saBnA0TCA cTpaHaMu-HaOMIORATENIMMA).
I[Toct mpepcenarenst CoBeTa MOXKHO 3aHUMATh He 6oree ogHOro roaa. Llens pabo-
Thl COBeTa — COJEIICTBYIE YCTOMYMBOMY Pa3sBUTHIO MHPPACTPYKTYPHI PErVOHa,
JIBYCTOPOHHEMY U MHOTOCTOPOHHEMY COTPYZHUYECTBY B 00/IaCTV 3KOHOMUKI,
HayKJ ¥ TEXHUKM, OXPAaHbl OKPY’Kalollell cpefbl, 00pa3oBaHMsA U KYIbTYPHOTO
ob6MeHa, Typu3Ma, a TaK)Ke IOMOIIb B peay3anyyi IpOeKTOB, HaIlpaBIeHHBIX Ha
YIy4IIeH)s ITOJIOXKEeHVsI KOPEHHBIX M Ma/lIOuMC/IeHHBIX Haponos CeBepa™.

BaxHOI1 BeXOil pasBUTHA COTPYAHMYECTBA TOCYJapCTB 3amafiHON APKTUKI
cTasno nopgnucanue B 2007 I. B paMkax faHHoro CoBeTa MeXIIPABUTEIbCTBEHHOTO
Cornamenns mexay Ounnangueii, Hopserneii, Poccueii n lllsenueit o cosganum
MexpyHapogHoro bapenuesa cekperapuara®. CekpeTapyuar ObUI CO3aH B IIe/IAX

[OnexTponnbnit pecypcl: // http://www.nordregio.org/wp-content/uploads/2018/02/ACP-2018-2021-
ENG.pdf (gara o6pamenns: 21.06. 2018)

31 Tam xe.

32 Cm.: CeBepHbIit coBeT ... [DnexTpoHHbIi pecypc]: // URL: http://council.gov.ru/activity/crosswork/
dep/85/ (mara obparmenns: 21.06. 2018)

3 Cwm.: Coser bapennesa / EBpoapkruyeckoro peruoHa // ApkTuk-VIHGO [DneKTpOHHBIN pe-
cypc]: // URL: http://www.arctic-info.ru/encyclopedia/countries-and-regions/arkticheskiy-sovet/sever-
nyy-forum /sovet-barentsevaevroarkticheskogo-regiona/ (maTa o6pamenns: 21.06. 2018)

* Cwm.: Cornamenne mexny IpaBurenvcrsom ®unnanpackoit Pecy6mmkn, IpaBurenscrsom Ko-
ponesctBa Hopseruu, IIpaBurensctBom Poccuiickoit ®epepanym u IlpaButensctsom KoponescTsa
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YKpeIIeHUs ¥ pa3BUTHA COTPYJHMYECTBA MeXAY rocygapcrsamu bapeniesa /
EBpoapkTiueckoro pernosa. IIpasosoii craryc CekpeTapuara — 3TO I0pUjgude-
CKoe /IO, ZoMUIMINpoBaHHOe B Hopserumn.

CorpynandectBo B pamkax Cosera bapeHieBa / EBpoapKTu4ecKoro permona
(manee — CBEP) ocymecTBsieTcss Ha ABYX YPOBHAX — LIEHTPATIBHOM M PETrMo-
Ha/IbHOM. B OCHOBe fleATeNIbHOCTH Ha IIeHTPAIbHOM YPOBHe NIeXNT Jlekmapanmus,
nopnucanHas CesepHbiMu cTpaHamu, Poccueit u Komuccneit EC. [lesarenbHoCTh
Ha PEerMOHa/IbHOM YPOBHE OCHOBaHa Ha IIPOTOKOJIE O HAMEPEHUSAX, TOIICAHHOM
TepPUTOPUATIbHO-aIMVHUCTPATVBHBIMI eQVHUIIAMY, HAXOAAIVMMUCSA B pPeru-
OHe, a TaKXKe NpefICTaBUTE/AMU KOPEHHbIX HapojoB. [JaHHOe COTPYAHUYECTBO
HallpaB/IeHO IVIaBHBIM 00pa3oM Ha IOAJEP)KKY IepecTPOeYHBIX IIPOL[ECCOB B
poccurickoit yactu pernoHa bapeniesa mMops. Peub uper, B 4acTHOCTH, 06 06-
IIeCTBEHHBIX OPraHM3alAX, PBIHOYHON 5KOHOMMKE M MePax OXpaHbl IPUPOJBL.
B nocnennee Bpemsa B pearenbHoct CBEP mosABumich HoBble HaIpaB/lIeHNA —
COTPYAHMYECTBO B cepe SHEPreTUKIY, 3APaBOOXPaHEHNs, B cpepe 00pa3oBaHMs,
KOHTAKTbl M&XX/Y MTapJTAMeHTapUAMM Ha PeTMOHa/IbHOM YPOBHe I fip.”

B urone 2017 r. B Hapbsan-Mape (Poccust) cocrosimach 8-51 KoHpepeHIMs map-
nameHTapueB bapenuesa pernona «PabotaeM BMecTe BO MMsI MHHOBAIMIOHHOTO,
«yMHOTo» 1 ycToiunoro bapeHuesa permona. [loBepue, TpaHCHapeHTHOCTD,
Tpagnum». B KoHpepeHm prHAIM yyacTre mapiraMeHTapyun Poccumy, a Takxe
Hopsernn, ®unnanaun, senyun n EC, feaTenn pasamyHbIX MeXyHApOLHBIX
OpraHM3anyil. Y4acTBOBaIM TaKXKe IIPeACTABUTENN OPraHOB VCIIOTHUTETbHON
Bract (Munnpupopsl, @efepasbHOrO areHTCTBA IO JiellaM HAaIlMIOHAJIbHOCTEN)
VI OPTaHOB BJIACTI CeBEPHBIX pernoHoB Poccym (ApxaHrenbckoit 1 MypMaHCKoit
o6macreit, Pecnnyormuku Kapemns, Peciy6rmmknu Komu n fImano-Henenxoro as-
TOHOMHOTO OKpyra)*. B Xxofe KoHdepeHI[UM B KadeCcTBe IIABHOM 3afauu OBLIO
0003Ha4YeHO NOAJepXKaHe IIPOEKTOB YCTOYMBOrO pasButns bapeniesa / EBpo-
apKTHMyeckoro pernosa. I[Ipy sTom BHMMaHMe aKIIEHTMPOBAIOCh HA COLMATbHO-
9KOHOMMYECKVX TPAHCIIOPTHBIX U 9KOJIOTMYECKIX aCIIEKTaX Pa3BUTHSA PETMOHa, a
TaKOKe Ha Ipo0/IeMax yIydIleHns YCIOBUI XXI3HN KOPEHHBIX HAPOJIOB.

[IIsenu o cospanum MexpyHapogHoro bapeHiieBa cekpeTapyuara B IIe/IAX pasBUTUA COTPYAHINYECTBA B
bapenniesom / EBpoapkTiueckoM perynose: sakmoudeHo B Posanmemn 15.11.2007 // Bronnerenb Mexmy-
HapOJIHBIX IoroBOpoB P®. 2008. Ne 9. C. 10-14.

» Cwm.: CoBet Bapenuesa / EBpoapkrudeckoro pernona // Apktux-VIHdo [DnexTpoHHslit pecypc]: //
URL: http://www.arctic-info.ru/encyclopedia/countries-and-regions/arkticheskiy-sovet/severnyy-forum
/sovet-barentsevaevroarkticheskogo-regiona/ (zara o6pamennsi: 21.06. 2018)

% Cm.: Oduumanpusli caiit [ocynapcrsernoit Jymbl [OnexrponHslit pecypc]: // URL: http://www.
gosduma.net/news/273/1954001/; OdunnanbHbit caiiT ApMuaucTpanym Hapban-Mapa [OnexTpoHHBbIIt
pecypc]: // URL:http://old.adm-nmar.ru/news/uchastniki-viii-konferenczii-parlamentariev-barenczeva-
regiona-vozlozhili-czvetyi-k-pamyatnikam-na-allee-slavyi.html?action=refreshCalendar&month=6&ye
ar=2018 (mara o6parenus: 18.07.2018)
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AHanusupys pasnMyHble aCHeKThl CYOPernoHaabHOIO COTPYSHUYECTBA TO-
CYapCTB APKTUYECKOTO PETMOHA, BBIENNM KaK €T0 CYIIeCTBEHHOE IIpeuMylie-
CTBO — OITMMAJIbHO CIa)KeHHOE B3aUMOJIEeICTBIE TOCYAAPCTB, PacIONIOKEHHbIX
B OTHOCUTEJIBHOII 67IM30CTH APYT OT IPYTa, TAK M HEAOCTATOK: OTCYTCTBUE CyOpe-
TMOHA/IbHBIX MEXaHIU3MOB COTPYAHMYECTBAa B BocTouHOI ApKTHKe, T.€. IOKa/Ib-
Horo cotpygamndectsa Mexxy Kanapoii, Poccueri nu CIIIA. CooTBeTCTBEHHO, [ieli-
CTBEHHOCTb CYOPErnoHaIbHOTO COTPYAHUYECTBA JI Pa3BUTHS PETMOHAIBHOTO
COTPYIEHMYECTBA 3aBJCUT OT CTENIeHV BOBJICYEHHOCTH B HETO BCeX CYOPErnOoHOB.

3. NepcneKkTuBbI pa3BuUTUA

K HacrosmeMy BpeMeHU CIOXUIACh CUCTeMAa MEXIYHapPOSHO-IIPABOBbIX aK-
TOB pPa3/MYHOTO YPOBHs (YHMBepCajbHbIE, PETMOHANIbHbIE, JBYCTOPOHHME) U
IIPaBOBOJI IPMPORB! (MEXIAYHAPORHbIE JJOTOBOPBI, MEXIYHapOXHbIe OOBIYaN,
JeKIapanun, peKOMeH/Jalluy U MHbIe aKThl «MATKOTO IpaBa»), KOTOPbIe IpUMe-
HAIOTCA K PEryIMpPOBAaHUIO MEXIOCYAapCTBEHHBIX OTHoIIeHUI B ApkTuke. Ho
HapsAAY C 3TUM COXPAHAIOTCA pa3lIMyHble MOAXOAbI K MEepCHeKTUBAM MeXIyHa-
POJHO-IIPABOBOTO PETYNMPOBAHNA E€ATENbHOCTH, BK/II0Yasd BOIPOCHI pasTpaHu-
YeH)s IPOCTPAHCTB B perrioHe. BO3HMKAIOT HOBBIE YTPO3bl CTAOUIBHOMY U 6e3-
OIIAaCHOMY Pa3BUTHIO PETMOHA, YTO 0OYC/IOB/IBAET NOTPEOHOCTD B AajIbHENIIeM
YKpeIUIeHN) MeXYHapOJHO-IIPAaBOBOIO peXXMMa apKTUIeCKOI TeppUTOPUIL®.

Taxum 06pasoM, B pasBUTUY MEKXAYHAPOSHO-IIPABOBOTO PEryIMpOBaHMs pe-
JKMMa APKTVIKY OJVIHAKOBO HeoOX0aMO (PYHKIVOHMPOBaHE BCeX MEXaHM3MOB
COTPYAHMYECTBA: YHUBEPCATBHOTO, PETMOHAIBHOTO 1 CyOpernoHanpHoro. B cBs-
3M C POCTOM MHTepeca HEeapKTUYECKUX TOCYJApPCTB K OCBOEHMIO IPUPOSHBIX
pecypcoB APKTMKY HEOOXOMMO YKPEIIATh B3aMMOJEVICTBIE MEX/Y apKTude-
CKUMM ¥ HEApKTMYECKMMM TOCY[JapCTBaMI M HAa YHUBEPCA/JIbHOM, U Ha PEruo-
HaJIbHOM, U Ha CyOpernoHaIbHOM YPOBHSX.

Hamnbonee 3HaummpIMy npobneMamMyt KOOPAVHAIMM MEXIYHAPORHOTO COTPYA-
HUYECTBA B PETVIOHE ABJIAIOTCA OTCYTCTBME MEXY apKTUYECKMMM TOCYIapCTBaMu
€[VIHOTO COIVIAILIEHNMA II0 BOIPOCAaM KOOPAVHALIMM COTPYZHMYECTBA, a TAKXKe He B
TIIOJTHOV Mepe YpeTy/IMPOBaHHbBIE PAa3HOITIACKA IO TOBOAY IOPUCAVKIIVN MEX/Y JaH-
HBIMI TOCYy/IapCTBaMM OTHOCUTE/IBHO TeX W/IM MHBIX Y4aCTKOB akBaTopuy CeBepHO-
ro JlegoBuroro oxeaHa. IOpucIUKIMOHHBIE CIIOPbI OTHOCUTENILHO IPaBOBOI NpU-
HaJJISKHOCTY TOV VIV VIHOJ QpKTIYECKOV aKBaTOPUIU MOTYT OBITh YperyIpOBaHbI
TOJIPKO B paMKaX MHOTOYPOBHEBOTO MEXaHM3Ma COTPYHIYECTBA FOCYAPCTB.

7 IIpMMeHNTENbHO K APKTUYECKOMY PeriOHY IBYCTOPOHHME MeX/[yHapOJHbIE COI/IallIeHNA HOCAT,
KaK IIPaBUJIO, CyOperMoHaIbHbII XapaKTep.

¥ Cwm.: Kanyemun A.Al. MexpyHapopnHoe paBo u ApkTuka / Poccuiickas ApKTUKa — TeppuTo-
pus mpaBa: anbMaHax. Bermyck I1. CoxpaneHue u ycToirunBoe pa3BuTiie ApKTVKI: TPABOBbBIE ACTIEKTHI /
C.E. Happimikus u fp.; o1B. pen. B.II. Emenbannes. M.: IOpucnpyznenunus, 2015. C. 40.
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Tax, HampuMep, npy pasrpaHndeHuy Mopckoro gua CeBepHoro JlemoBuToro
OKeaHa Ba)XHO ITOJIaTaThCs HA CO3[AHHYI0 MEXIYHAPOIHYI0 HOPMAaTHMBHO-IIPABO-
BYI0 6a3y pery/MpoBaHusA MPaBOOTHOLIEHNII TOCYAAPCTB B JAHHOI cdepe U yuu-
TBIBaTb KaK yHVBEpPCa/lbHbIe MeXXIYHAPOJHO-TIPABOBbIE COITIALIEHNS, TaK U aKThI
PETMOHA/IBHOTO 1 IBYyCTOPOHHETO XapaKTepa, a TAK)Ke COOTBETCTBYIOIVIE PellIeH A
KOMIICTEHTHBIX MEXIYHApPONHBIX YyupexaeHuir”. [lo/bkHOe BHMMaHUe JO/DKHO
OBITD yyie/IeHO MCTOPUM OIIpefie/IeHNs I0pUANYecKoro cTaTyca Mopckoro gHa Ce-
BepHOTo0 JIeoBUTOrO OKeaHa, KOTOPbII Hepa3phIBHO CBA3aH C XO0OM MEeX/YHAPOI-
HO-IIPaBOBOTO PETY/IMPOBAHMA CTATyca MOABOJAHBIX paiioHOB MIPOBOro okeaHa B
erroM™. TToMyMo 3TOro He B IOJTHOIL Mepe PelleHHbIM AB/IAETCS BOIPOC OTHOCK-
TeZIbHO MPaBoBOTO cTaryca llenTpanbHOi ApkTuKy (pajiona CeBepHOTO IIOM0Ca 1
IpuJIeraolell K HeMy aKBaTOPUI OTKPBITOrO MOpsI (TaK Ha3bIBaeMOTO aHK/IaBa)™..

[ToMyMO HeyperynMpoBaHHBIX IOPUCAMKIMOHHBIX CIIOPOB B APKTHKe TaKoKe
HEMasIo IPYTUX Ipo6IeM OTPacIeBOro XapakTepa, He 3aKpel/IeHHbIX B CIIeI[1aTb-
HBIX MEX/YHapPOJHBIX IOTOBOPaX*?, 100 yperyMpoBaHHbIX 0011eil HOPMOIt MIn
TOJIBKO /I OTIPe/Ie/IeHHON YacTV JAHHOTO PeroHa: IPaBOBO CTATyC KOPEHHBIX
U MaJIOYMC/IEHHBIX HAapOAOB*, IIPOMBICE MOPCKUX XXUBBIX pecypcos*, moObrya
MJHEpa/TbHBIX PeCypcoB*®, 0XpaHa OKpY>Kalolllell Cpefibl U PsJ| MHBIX BOIIPOCOB.

¥ MesXyHapOSHbIiT OpTaH II0 MOPCKOMY AHY, KoMuccyst 1o rpaHuiiaM KOHTMHEHTa/IbHOTO Litebda
" fp.

% Gavrilov V.V. The LOSC and the Delimitation of the Continental Shelf in the Arctic Ocean // Inter-
national Journal of Marine and Coastal Law. 2016. Ne 3. P. 317.

4 B 2017 r. npencraBurtensimu Poccun, Kanager, CIIA, Taunn (Ipennanpun), Hopserun, Kuras,
Anounu, Pecy6nuku Kopesi, EBporeiickoro corosa u Vicmauauu paspaboran npoext CornaueHus o
TIPOTUBOJIENICTBIUM HEPETYIMPYEMOMY ITPOMBICTY B OTKpbIThIX Bofax CesepHoro JlefoBuToro okeasa.
Ho paHHBIT IPOMBICET — JUIIb OAMH U3 aCIEKTOB COTPYLHMYECTBA TOCYAAPCTB B cdhepe perymmposa-
HYS peXMMa LieHTpanbHoit yacTy CeBepHOro JIeoBUTOro okeaHa. VIHbIe BOIPOCH! COTPYAHMYECTBA 110
TaHHOMY HAaIIpaBJIEHMIO 1O HACTOSIETO BpeMeH! He 00CYX/Jal0TC Ha MeXXYHApOIXHOM YPOBHe.

2 B TaHHOM KOHTEKCTe IO, CIleljaIbHbIM MeX1YHaPOHBIM JOTOBOPOM C/IeflyeT IIOHMMATh TaKoi
JOTOBOP, KOTOPBIIT 6bIT ObI 3aK/II0UEH ABYMs 1 O0/lee TOCYAapCTBaMU II0 IIPo6IeMaM peryanpoBaHusa
COOTBETCTBYIOLINX IPaBOOTHOLIEHNIT B APKTIYECKOM pernoHe (¢ 06s3aTeNIbHBIM YKa3aHMEM B €TO Ha-
3BaHMM Ha APKTUYECKMII PeIrMOoH /MO0 Ha ero YacTh, TO CTh CyOPEeryioH).

# TIpaBOBOIJI CTAaTyC KOPEHHBIX 1 MaJIOUMC/ICHHBIX HAPOJOB APKTHUKM He YPETyIMpPOBaH CIelalb-
HBIM MeX/YHapOIHBIM IoroBopoM. ITpaBoBoIi cTaTyc JaHHBIX HAPOJOB PEIYIMPYETC MEXLYHAPOTHbI-
ML JOTOBOpaMIL B 06/1aCTH MpaB YeTOBeKa Ha OOIIMX OCHOBAHMAX, MCXOMA U3 YHUBEPCATbHBIX U PETH-
OHA/IbHBIX MEXJYHaPOJHBIX JOTOBOPOB. EMHCTBEHHBIM MCKTIOUeHNEM sABsAeTcA CoInalieHne MexXmy
IIpasutenbcteom CCCP u IIpasutenncrsom CIIA o B3auMHBIX Oe3iKaX XuTenel paiiona bepunrosa
nponuaa 1 o PernonanbHoit komnuccun bepunrosa nponusa 1989 r.

“ Crerja/IbHBIMI MEX/YHAPOAHBIMIU JOTOBOPAMIU YPETYINPOBAH JINIIb PHIOHBII IIPOMBICET (IIPO-
MbICeJT MOPCKIX M/IEKOIMTAIOIINX He YPeTyIUPOBaH) 1 10 GOTIbILelt 4acTH Ha CyOpernoHaIbHOM YPOB-
He (B paitoHe BapeniieBa Mops) Mexxny Poccueit 1 Hopserueir.

4 JTo6bIva MUHEpaIbHBIX PECYPCOB YPeryIMpoBaHa TONMbKO B 3amajHoil ApPKTVKe MHOTOCTOPOH-
HUM MeXayHapopHbIM JloroBopoM o IlImnubeprene 1920 I. ¥ ABYCTOPOHHUM MEXAYHapOfHbIM [loro-
Bopom 2010 r., saxmouennbiM Poccueit u Hopserueri.

349



lMpaBo B cOBpEMEHHOM MUpeE

B stux ycnosusax nepep Poccueit Kak KpyIHeiiniei apKTU4eCcKo fep>KaBoii, MMe-
I0Illel MHOTOBEKOBOI! OIIBIT IPAaBOBOTO PEryIMPOBAaHNA APKTUKM, OTKPbIBAETCS
BO3MOYXHOCTb CO3/]aBaTh, a TAK)Ke IPOJIBUTATH [IepefjOBble IIPAaBOBble 00Pa3Ibl B
MEX/IYHapOIHOM apKTMYeCKOM COTpyAHMYecTBe. B 9acTHOCTH, OHA MOXET VHU-
LUVPOBATh pa3pabOTKy U MPUHATVE KOHBEHIVI O 3aluTe IpaB KOPEHHBIX Ha-
PO/OB; 06 OXpaHe OKPYXKAIOIIell CPefbl; O PeryIMPOBaHUY OCBOCHMS IIPUPOIHBIX
pecypcoB APKTUKM; O PETY/IMPOBAHNM IIPOMBbIC/Ia MOPCKUX XMBBIX pecypcos Ce-
BepHoro JlemoBuToro okeaHa*.

B nenax coseplieHCTBOBaHMA KOMIUIEKCHOTO MEXaHM3Ma MEX]yHapOJHOIO
COTPYAHMYECTBA B APKTMYECKOM perroHe HeoOXOIMMO OpPMEHTMPOBATbCS Ha
Wnynuccarckyro peknapanuio 2008 I., B COOTBETCTBUM C KOTOPO apKTUYeCKue
TOCylapcTBa IPOBO3IVIACWIM OTCYTCTBME HEOOXOAMMOCTM B (OPMMUPOBAHUM
BCEOOBEMITIONIET0 NIPABOBOTO PeXXMMa, KOTOPBIl HAallpaBeH Ha KOOPAMHAIMIO
ynpasieHus CeBepHbIM JIeTOBUTHIM OKEAHOM.

B cBA3M ¢ 3TMM Ba)XHO TaK)Ke YYUTBIBATh, YTO HOPMbI JeK/Iapaluii B MEXY-
HapOJHOM IIpaBe BCE K€ HOCAT MPEUMYIECTBEHHO PEKOMEH/IATEe/IbHbIN XapaK-
Tep ¥ He UMEIOT 00513aTe/IbHOTO XapaKTepa, B OT/INYMe OT MeXX/JYHAPOJHOTO JOTr0-
Bopa. Takxxe HeoO6x0AMMO 0OPAaTUTh BHUMaHMe, YTO VInymccarckas feKmapanys
OblTa IpMHATA B paMKax KoH¢epeHnyn 1no CeBepHoMy JIeZoBUTOMY OKeaHy, a
He 0 ApkTtuke B nenoM. IIpegmerom ob6cyxenns B Jlekmapaunmu sBnseTcs He
BCA APKTUKA, XOTS e 3HAUUTe/IbHYIO 4acTh 3aHMMaeT UMEHHO okeaH. bonee Toro,
nonoxeHus VImynmccatckoit fiekyapanyuy HUKOUM 00pa3oM He NMpPerATCTBYIOT
BO3MOKHOCTY 3aK/IIOUYEHNs MHBIX MEXIYHAPOSHBIX JOTOBOPOB, MOTYIUX Pery-
NMPOBAThb PEKUM APKTUKY, HAIIPUMEP, B YACTY YIOPAJOUEHNUA COTPYSHUYECTBA
TOCY[APCTB PETMOHA II0 TEM VIJIM MHBIM BOIIPOCAM, BK/II0Yas KOOPAMHALMIO CO-
TPYAHMYECTBA 10 Pa3/IMYHbIM HaIIPAB/IECHUAM.

COOTBETCTBEHHO, CPE[ICTBOM YKpeIlJIEeH!A MEXIYHAPOSHOIO COTPYIHNYECTBA
B APKTHMKe MOXXET CTaTh OfVH 13 BApMAHTOB 3aK/II049eHNA YIeHaMU APKTUYECKO-
rO COBETa JIOTOBOPA O COTPYAHMYECTBE B APKTHUKE. [JaHHBI MeXXyHapO[HbIN
JIOTOBOP JJO/KEH OBITh OTKPBIT JJIA YY9aCcTUs B HeM KaK apKTUYeCKIX TOCYHAPCTB,
TaK ¥ HeapKTUYeCKUX, 00/IafjalolIX CTaTycOM Habmogareneil B APKTUYECKOM
COBeTe, T.e. BCeX TOCYAAPCTB, B3aMMOJIEIICTBYIOLIVX MeXY COO0I1 Ha OCHOBaHNMI
nonoxxenit exmapauym o6 yupexpaeHny ApkTideckoro cosera 1996 r. JJan-
HBIIl JOTOBOP IPU3BaH CIOCOOCTBOBATb YKPEIUIEHWIO IMO3UILINI apKTUYECKUX
TOCY[APCTB B PETMOHE, C OJJHOJ CTOPOHBI, ¥ ONTUMU3ALUYI UX COTPYJHUYECTBA
C HEapKTUYEeCKMMM TOCYylapCTBaMI — C Apyroi. B koHedHoM murore Jlorosop o
COTPYAHMYECTBE B APKTUKE MOXKET CTaTh LIEeHTPa/IbHbIM KOOPAVHUPYIOIINM 3Ie-
MEHTOM MeXaH}M3Ma PEerMOHaIbHOTO COTPYAHMYECTBA IO IpobreMaM ApPKTUKHY,

4 Cm.: ApkTideckoe IpaBo: KoHUenuysA passurus / A.V. Abpamosa u up. M.: lOpucnpypeHuns,
2014. C. 27.
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HU B KO€J1 Mepe He yIeM/IAS Hi CyBepEeHNUTeTa apKTUIeCKIX TOCYJapCTB, HI VH-
TEPeCOB NPOYMX TOCYJaPCTB B JAHHOM PETMOHE.
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Abstract

At the turn of the 20th and 21st centuries the Arctic region has become one of the
most important centers of concentration of various international interests: economic,
geopolitical, academic research, environmental and many others. But at the same time,
the corresponding problems coincide with the interests of different states: the disputes
that arise between states about the legal status of certain maritime areas in the Arctic
entail legal uncertainty as to the legitimacy of the extraction by representatives of a given
state of marine living or mineral resources, the jurisdiction of the state in certain maritime
areas, as well as bringing to responsibility for damage to the natural environment and many
other issues arising in connection with human activities in the Arctic region. Moreover,
at the beginning of the 21st century, such a problem arose as a disagreement between
the Arctic and non-Arctic states regarding the extraction of marine living resources in the
Arctic Ocean and the development of hydrocarbon deposits on its continental shelf and
in the International Seabed Area of this ocean. To resolve and further prevent disputes
arising between states in connection with their activities in the Arctic, it is necessary
to analyze the mechanism of cooperation between them in the region at all levels of
international legal regulation: universal, regional and subregional. Having explored the
mechanism of international cooperation, it is possible to designate the following: at each
level of international legal regulation, there are international treaties and international
organizations that are called upon to implement them, in the Arctic region. But at the same
time, the levels of legal regulation of the Arctic regime are not linked, because there is no
direct relationship either between treaties adopted at various levels, or between bodies
or organizations functioning in accordance with such treaties. It is also important to note
that many sectoral cooperation in the Arctic region have not yet been resolved at all or
only partially resolved. In this connection, it seems appropriate to conclude international
treaties aimed at regulating cooperation on specific (sectoral) issues: the legal status of
the peoples of the Arctic, the development of mineral resources, the extraction of marine
living resources and the protection of the environment.

Keywords

Arctic, Arctic Ocean, international cooperation, legal regulation, implementation, United
Nations, Arctic Council, Barents Euro-Arctic Council, Northern Council, Council of
Ministers of the Nordic countries.

Citation: Avkhadeev V.R. (2018) Mechanism of International Cooperation in Arctic:
Development and Prospects. Pravo. Zhurnal Vysshey shkoly ekonomiki, no 4, pp. 332-
3583 (n Russian)

DOI: 10.17323/2072-8166.2018.4.332.353

352



Viadislav Avkhadeev. Mechanism of International Cooperation in Arctic... P. 332-353

References

Arktika. Predlozheniya k dorozhnoy karte mezhdenarodnogo sotrudnichestva (2012)
[Arctic. Proposals to the road map of international cooperation]. A.V. Zagorsky et al.
Moscow: Spetzkniga, 40 p. (in Russian)

Arctic Broadband (2016) Recommendations for an Interconnected Arctic. Winter 2016.
Available at: htpps: arcticeconomiccouncil.com/wp-content/uploads/2017/02/AEC-
Report Final-L-R-1.pdf (accessed; 3.12.2017)

Arkticheskoye pravo: kontseptsiya razvitiya (2014) [Arctic Law: Concept of development].
A.l. Abramova et al. Moscow: Yurisprudentsiya, 152 p. (in Russian)

Gavrilov V.V. (2016) The LOSC and the Delimitation of the Continental Shelf in the Arctic
Ocean. The International Journal of Marine and Coastal Law, no 3, pp. 315-338.

Gzel’a Y. (2012) Rol’ Soveta ministrov severnykh stran v razvitii Arktiki [The Role of the
Nordic Council of Ministers in Development of Arctic]. Gumanitarnye nauki, no 2, pp. 37—
4.

Joyner C. (2009) The Legal Regime for the Arctic Ocean. Journal of Transnational Law &
Policy, no 2, pp. 195-246.

Kapustin A.Y. (2015) Mezhdunarodnoye parvo i Arktika [International law and the Arctic].
Rossiyskaya Arktika — territoriya prava, issue 3, pp. 38-44.

Khabriyeva T.Y. (2014) Rossiyskaya Arktika — territoriya prava [Russian Arctic — territory
of law]. Rossiyskaya Arktika — territoriya prava, issue 1, pp. 7-11.

Khabriyeva T.Y., Kobylkin D.N. (2016) Predislovie [Preface]. Rossiyskaya Arktika —
territoriya prava, issue 3, pp. 9 -11.

Kolodkin A.L., Gutsul’yak V.N., Bobrova Y.V. (2007) Mirivoy ocean. Miezhdunarodno-
pravovoy rezhim. Osnovnyye problemy [World Ocean. International legal regime: main
issues]. Moscow: Statut, 637 p. (in Russian)

Kopylov M.N., Yakusheva YY. (2006) K 10-letiyu Arcticheskogo soveta [To the 10th
anniversary of the Arctic Council]. Ekologicheskoye pravo, no 3, pp. 30-35.

Miezhdunarodnoye ekonomicheskoye sotrudnichestvo v Arktike. Arkticheskiy Ekonomi-
cheskiy sovet (2015) [International economic cooperation in the Arctic. Arctic Economic
Council]. V.P. Zhuravel (ed.). Moscow: ANO TSIP, 92 p. (in Russian)

Mihina I.N. (2014) Sovremennyye problemy mezhdunarodno-pravovoy zashchity vod
Arktiki. Miezhdunarodnoye morskoye pravo. Statyi pamyati A.L. Kolodkina [Modern
Issues of Legal Protection of Arctic Waters. International Sea Law. Essays in memory of
A.L. Kolodkin]. A.L. Kolodkin, S.M. Punzhin (eds.). Moscow: Statut, pp. 254-278.

Nordic Partnerships for the Arctic (2017) The Nordic Council of Ministers’ Arctic Co-
operation Programme 2018-2021. Copenhagen: Nordic Council of Ministers, 20 p.

Panichkin I.V. (2013) Arkticheskiy sovet — tekushchee sostoyanie i perspektivy razvitiya
[Arctic Council: Current State and Prospects] Morskie prostranstva Arktiki: sovremennyy
pravovoy aspect [Sea Spaces of Arctic: Modern Legal Aspect. Moscow: Magistral,
pp. 144-155.



KOHCTUTYLMOHHO-NPaBOBOMN
CTaTyC KaHaACKMX UHAeuueB
N MX noceneHun (B KOHTeKCTe
MHCTUTYTA TEPPUTOPUANIbHON
aBTOHOMMMN)

MU.B. UpxuH

[OKTOPaHT kadenpbl rocyaapCTBEHHOMO (KOHCTUTYLIMOHHOTO npaga) KOxHoro deaeparb-
HOro YHMBEpCcUTEeTa, KaHaAnaaT opuandeckmnx Hayk. Aapec: 344002, Poccuitickasa depe-
pauus, PoctoB-Ha-LoHy, yn. Makcuma lopbkoro, 88. E-mail: dissertacia@yandex.ru

AHHOTaumMsa

B HacTosLwen cTaTtbe Ha OCHOBE UCMOb30BaHNSA CPaBHUTENBHO-MPABOBOIr0 METOAA UCCe-
[OBaHUS U3yyYeHa KOHCTUTYLIMOHHO-MPABOBas NpMpoaa 1 NpucyLme ocobeHHOCTH cTatyca
KaHaACKUX MHOENLEB U UX MOCENEHNI. Ha OCHOBE MCTOPUKO-NPaBOBOro METOAA N3YYEH re-
HE3UC MHCTUTYLMOHANN3aLmMm npaBoBOro NOJIOXEHNS UHOENLEB B KOHTEKCTE peannsauum
B KaHage TeHaeHumnin n Gopm mux ypaBHuBaHuUS. mnanektnyeckmm MetTon, 3a4encTBOBaH Npu
BbISIBJIEHNN TOXOECTB U MPOTUBOPEUNIA MeXAY KOHCTUTYLIMOHHO-NPaBOBbLIMW NOAXOAaMM
perynsiuymn cTaTtycoB UHAENLEB Mexay CoO0M, a Takxke NnoceneHni B COOTHOLLEeHUM C NPo-
BUHLMSAMW U MyHUUMNanuTeTamn KaHaabl, KOHLENTOM TeppuTopuanbHON aBTOHOMUKN. Ak-
TyaNlbHOCTb TEMATMKN 0BYCIOBNNBAETCS LLeNeco06pa3HOCTbIO N3YyHeHUs KaHaaCcKoro onbitTa
ONs ero BO3MOXHOIO ydyeta npu NpaBoOBOM PEryivpoBaHuUM CcTaTyca KOPEHHbIX Manovnc-
JNIeHHbIX HapogoB Poccun. HoBM3Ha uccnenoBaHus npegnonpenensercsd onpenefieHHbIM
0ednUNTOM B POCCUNCKON IOPUANYECKON HayKe aKTyaslbHbIX MaTepuasoB, NOCBSALLEHHbIX
KOHCTUTYLUMOHHO-NPaBOBLIM NpobiieMamM peryimpoBaHus CTaTyCoB MHAEWLEB, NHAENCKMX
noceneHun. Kpome TOro, BnepBblie NpoaHann3nMpoBaH KOHCTUTYLMOHHO-NPAaBOBON CTaTyC
MHOENCKNX MOCENIEHNI B PaKypCce KOHLENUUN TEPPUTOPMANbHON aBToOHOMUK. o pesynb-
TataM NpoBeAEeHHON paboTbl aBTOP 0OOCHOBLIBAET MPUHLMANANBHYIO LLeNecoobpa3HOCTb
3aKpenieHnst B HaLMOHaIbHOWM KOHCTUTYLMKN 0OLLEer NHCTUTYLIMOHANbHOM OCHOBLI cTaTyca
KOPEHHbIX HApPOOO0B B BMAE pexuma camoynpas/ieHnd, B paMKax U Ha OCHOBE KOTOPOro B
fanbHelwemM MOXHO Obi1o 6bl 60siee NPOAYKTMBHO pa3pabaTtbiBaTb aganTUBHYIO HOpMa-
TMBHO-NpaBoByto cucteMy. ObpallaeTcs BHMMaHME Ha 60siee yCneLHbI OnblT UHCTUTYLN-
OHanmsauumn cyaebHbIX OpraHoB Bnactu nHaenckmnx coobuiects CLUA. MpoaHannanpoBaHbl
dopmMynupyemMble B Hay4HOW NuTepaTtype Kputepum onpeneneHns TepputopmansHOn aBTo-
HOMUK. OTMeyaeTcs, 4To NPy GOPMaNIbHOM NPUMEHEHUU YKa3aHHbIX KDUTEPUEB K KOHCTUTY-
LLMOHHO-MPaBOBbLIM CTaTycam UHAENCKMX NoceneHnin KaHaabl MOXHO 6bino 6bl KOHCTATUPO-
BaTb NX NPUHAAIEXHOCTb K TEPPUTOPUASIbHBIM aBTOHOMUSAM NOANTUYECKOro Tuna. BmecTte ¢
TEM, TaKOW NOAX0, He BMOJIHE TOYHO OTPpaXaeT UHCTUTYLMOHANbHOE COOTHOLLEHME NHOEeN-
CKMX NOCEeNeHni n TepputopuasbHbiXx aBTOHOMUI. ABTOP BblABMraeT COOCTBEHHYIO BEPCUIO
MAEHTUOUKALMN BHYTPUTOCYAAPCTBEHHBLIX 0OPa30BaHUI B KA4eCTBE TePPUTOPUASbHBLIX
aBTOHOMMIA, HA OCHOBE KOTOPOI KOHCTATUPYETCS, YTO UHAENCKME NOoceneHns MoryT ObiTb
KBanuduuMpoBaHbl B KAYECTBE TEPPUTOPUIA C NPU3HaAKaMu OrpaHN4eHHor asToHOMuK. Ta-
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KOW BblBOA, 0OYCNOBNMBAETCA HEQOCTATKOM PECYPCOB AJiS peannsauumn npuHagnexaiimx
NOMHOMOYUIA, rapaHTUn CaMOCTOATENIbHOCTM N HEBMeLLaTenbcTBa deaepasbHbiX OpraHoB
BflacTn. B kayecTtBe BO3MOXHOINO KOHLENTyaSlbHOro WHCTPYMEHTa COBEPLLUEHCTBOBAHMUSA
KOHCTUTYLIMOHHO-MNPABOBOro cTatyca MHAENCKNX NOCEeNIeHN NoaYepkmBaeTcsa paLmoHarb-
HOCTb MCMOIb30BAHUS UHCTUTYTa TEPPUTOPUASIbHO aBTOHOMUM.

KnoueBblie cnosa

KaHnaga, KOHCTUTYLMS, MHAOENLbI, KOMMNETEHLMS, rapaHTU, CaMOCTOATENbHOCTb, PUHAHCO-
Bbl€ PECYPCbI, MPOBUHLMS, MYHULMMNANIUTEThI, TEPPUTOPUASIbHAS ABTOHOMUS.

Bubnuorpaduyeckoe onucaxme: pxun MN.B. KOHCTUTYLMOHHO-NPaBOBO CTaTyC KaHaACKNUX
MHOENLEB N X NOCENEHN (B KOHTEKCTE UHCTUTYTa TEPPUTOpPMansHON asToHoMuK). Mpaso.
KypHan Boicen wkonbl skoHoMuku. 2018. N2 4. C. 354-376.

JEL: K3; YOK: 342 DOI: 10.17323/2072-8166.2018.4.354.376

1. OCHOBbI KOHCTUTYLMOHHO-NPAaBOBOro cratyca
KOpeHHbIX Hapoaos Kanaabi

Kanazma oTHOCKTCA K rOCyjapcTBaM, OCHOBAHHBIM Ha ¢eflepaTHBHBIX Hayaslax.
[Tpu sTom cnenmduka kaHackoro depepanama penbeHO MPOABIIAETCSA CKBO3b
IpU3MY IIVPOKOJ raMMBbl IPU3HAKOB, KBAIV(PUIMPYIOLUIMX MHOTOKY/IBTYPHYIO
IIPUPOJY 9TOIL CTpaHbI U ee obijectBa. [Ipusnanme fanHOrO heHOMeHa 3apuKCH-
POBaHO Ha KOHCTUTYLIMIOHHOM YPOBHE — COIVIACHO CT. 27 XapTuy npas 1 CBOOOJ
kaHa/ues (1982)' Hactosias XapTusi JO/DKHA TOIKOBAThCS 00pasoM, COIIacyo-
IIMMCA C LEeAMU COXPAHEHUA U NIPUYMHOXXEHUA MHOTOKY/IBTYPHOTO HACTenusA
KaHa/ueB. SIpKuM CBUIETeNbCTBOM KY/IBTYPHOTO MHOr006Opasusa KaHabl BICTY-
MaeT KOHCTUTYIMOHHOE IIpM3HaHNe CTaTyCca KOPEHHBIX HAPOIOB — COITIACHO Y. 2
cT. 35 XapTuu 1oy, TepMMHOM KOPeHHble Hapoibl KaHa/ibl MOHMMAIOTCA MHTEN-
LIbI, MUHYUTBI M METUCHL.

B cuny c1. 91 Koncturyunonnoro axkta (1867) mHpeipl U 3eMn, 3apesep-
BUMPOBAHHBIE 32 HUMIU, OTHOCATCA K Iopucaukuym ¢enepanbHoro IlapmaMenrTa.
IIpm sTOM KaHa[CKOE IIPaBO AEIUT MHAENIEB Ha «CTaTYCHBIX» Y «HECTATyCHBIX».
CraTycHBIMM NIPU3HAIOTCS OTBevawlue TpeboBaHusAM VIHEICKOro akTa 1 3a-
PerucTpupoBaHbl B KayecTBe TaKoOBbIX (CT. 2 VIHpelickoro akra)®. BriepBble MH-
IefLbl OBIIM pasTPaHMYEHbI Ha «CTATYCHBIX» U «HECTATYCHBIX» B 1851 roxy Ha

! KoHcTuTyLuu 3apy6exxHbIX rocyfapcTs. M., 1996. C. 465-551.

? Indian Act. R.S.C. 1985. P. 1-5. Available at: www.laws-lois.justice.gc.ca/eng/acts/i-5/Full Text.html
(mara obpamutenns: 09.02.2018)
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OCHOBaHUM M3MEHEHUI U OIONIHEHN, BHECEHHBIX B AKT O 3all[Te MHJIENIIEB
Bepxneit Kanazpl. Kpurepuem fieneHns nociysknusa reHjepHas IpUHAIIEKHOCTb.
[TorrpaBKaMu ObIIV KOCBEHHO MCK/TIOYEHBI 13 KaTETOPUY «CTATYCHBIX» MHAEIIIEB
«Oemblex, KUBYILVE CPefy HJEILeB, Y HEVH/EVICKOTO IPOVCXOX/ICHNST MY >K4M-
HBI, COCTOsIINE B OpaKe C MHIEVICKIMM SKEeHI[THAMI.

OTrmmyaeTcst cBOeobpasmeM AUXOTOMIYECKIUI OLXO, MICIIONb3YIOLINIIC IPU
OIIpefie/IeHNN MICTOYHUKOB IIPAaBOBOTO PEry/IMpPOBaHUsA «CTATyCHBIX» MHJENIEB.
Tak, ¢ mosuuum VIHpelickoro akra mpy uaeHTUUKALMY VHJelileB Ha OCHOBe
«KY/IBTYPHOJ KOHIEIIUI» KBaMUUIVPYOIUM KpUTepyeM paclpoCcTpaHeHuA
Ha HYX KOHCTUTYIVIOHHON IOPUCOVIKIVN ABJAeTCA UX 00pa3 xusHu. [Ipu sTom
HAJIOKNAT IPUHUMATh BO BHUMaHUeE CIOKHOCTD ¥ MSMEHYMBOCTH 9TOr0 00pasa
xu3HI’. Hac/encTBeHHOCTD TakoKe BBICTYIIAeT KpUTepUeM I YCIOBYEM IIPaBOBO-
IO PETyIMpPOBAHNA MTOIOXKEHN NHAENIIEB.

PernmamenTanys npaBoBOro cTaTyca «HECTATyCHBIX» MH/[EIIEB IPOU3BOJUT-
Cs1 Ha OCHOBE HOPM 3aKOHOJATENbCTBA, OOBIYHOTO IIpaBa 1 CyAeOHOI IPaKTUKI,
YTO NMOPOXKIAeT PparMeHTaPHOCTDb PETyIMPOBAHNA IPABOOTHOLIEHNII C YYacTH-
eM IIpeficTaBUTeNell JaHHBIX KOPeHHbIX HapogoB. Tak, BepxoBHblil cys KaHazgbl
B 1984 ropy nmpusHas 4IeHOB MHJENCKOI TIeMeHN M3cKBUM, IPOXMBAIOLUX B
Bpuranckort KomymM6un, «CTaTyCHBIMM» ¥ 3aKpeIVI 32 HUMM aOOpUTeHHBIe IIpa-
Ba JIOBJIN 10COCs B peke Dpaiisep, «Ife UX MPeRKY JIOBU/IM PbIOY C He3aaMsTHBIX
BpeMeH»*. B 1984 rony ¢enmepanbHOe IpaBUTENbCTBO IPU3HAIIO IIEMs, KUBYIIee
y pexn KonH, crarycHpiMu nHpeitnamu, a B 2008 rogy oduumanbHO cTamy Ha-
3bIBAaThCA VHJENIIAMI WIeHbl Oe33eMenbHOro mieMenn Ksamuny B Hpiodaynz-
neHpe. B opyrux cimydasx cyapl ompenensany 3aKOHHOCTD BefleH)sI ppIOHOTO TIpo-
MBIC/Ia HA OCHOBE KPUTEPUA IPUHAIEKHOCTH 3TOTO BUAA 3aHATUA K KY/IbType
TOTO WIM MHOTO IUIeMeHN’. TakuM o6pasoM, NIpM3HAK AeATEeNbHOCTI ITOCTY>KIUT
CPeACTBOM KBamuUKaIMM JeiICTBUTEIBHOCT CTaTyca abopureHa.

3avacTyio cypeOHBIe aKThl, peryMpyloNye IpaBa KOPEeHHbIX HapOJOB, sB-
JISTFOTCSI UTOTOM CMHTe3a HOPM OOBIYHOTO ¥ IMCAHOTO IpaBa. B cBA3U ¢ aTUM
aKTyaJIbHbI BOIIPOCBHI BBIPAOOTKM CUCTEMHBIX Mep MHCTUTYLMOHAIN3ALMA IO-
JIOKeHVsI «HEeCTATYCHBIX» MHJENIIEB B LIE/AX pelleHus NMpobeM, CBA3aHHBIX C
BBICOKMM PUCKOM KOJUIM3VOHHOCTY IIPAaBOBOTO PEry/IMpOBaHNUs.

8 siuBaps 2013 ropa depepanpHblil alle/UIALMOHHBIN ¢y KaHa/pl BbIHEC peltie-
HIe TI0 Jieny «J[9HM9/IC»S, B COOTBETCTBUY C KOTOPBIM Ha METVCOB U «HECTaTycC-

3 Daniels Decision: Federal Court ruling on Métis and non-status Indians. Available at: http://www.
nccah-ccnsa.ca/378/Daniels_Decision__Federal_Court_ruling_on_Metis_and_non-status_Indians.nc-
cah [OnexTpoHHbIl pecypc]: http://cas-ncr-nter03.cas-satj.gc.ca/rss/T-2172-99%20reasons%20jan-8-
2013%20ENG.pdf (mara ob6pamenns: 08.02.2018)

* Hogg P. Constitutional Law of Canada. Toronto, 2007. P. 590.
* Ibid. P. 592-593.
¢ Daniels v. Canada (Indian Affairs and Northern Development), 2016. 1 SCR 99, 2016 SCC 12.
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HBIX» VHJEIIeB CTAIV PacIpOCTPAHATHCA MonoXeHuA cT. 91 (24) Koncturyum-
OHHOTO aKTa, T.€. YKa3aHHbIE BU/bl KOPEHHBIX HAPO/IOB OTHECEHDI K IOPUCAVIKLINN
denepanpHOro mapiaaMeHTa. [laHHOe pelleHVe IOATBEP)X/IHO BCTYNVBIIVM B
2016 rony pemenneM BepxoBHoro cyza Kanagsr’.

Koncturyunonnas ¢abyna ct. 91 (24) XapTun nMeeT OrpoMHOe 3Ha4YeHNE B
OIIpefie/IeHNM XapaKTePUCTUK IIPABOBOI0O CTaTyCa KOPEHHBIX HAPOZIOB. ITO CBA3a-
HO C IIPMHATVEM U PacIpoCTpaHeHMeM Ha HUX 3aKOHO/IaTe/IbCTBA, ClIelaIbHbIX
nporpamm, npuHuMaembix [lapraMeHTOM, yYMTBHIBAIOIINX YCIOBUA MX >KU3HIL
[TpuMeHeHMe KOHCTUTYIIVIOHHBIX Ipeanucanmii 1. 91 (24) XapTun B OTHOIIEHNN
KOPEHHbBIX HapOJIOB IIpEeIONpENENAeT UX yPaBHEHNE B IIPAaBaX CO «CTATyCHBIMM»
VHJeMLaMy ¥ MTHYUTaMu. B cyne6HOM perenny 1o fieny «JJaHM9/IC» yKa3aHO, 4TO
00CTOATENbCTBA, TOCTY>KUBILNE IIOBOROM /i1 0OpallleHNsI UCTLOB K CyAeOHOMY
pas3bupaTenbCTBY, U3TI0>KEHBI B MEMOPAH/[yMe, HAallpaB/IeHHOM rOCYAapCTBEHHBIM
ceKpeTapeM B ajipec KabuHeTa B 1972 roxy. MeTHUChI 1 «<HECTATyCHbIE» VHJEMIIbI
He MMEIOT Jjake TapaHTUI 3aIlUThI JlellapTaMeHTa 110 [ie/laM MHJeileB 1 pa3Bu-
tuto CeBepa®. OHU B 60OJIbILET CTEIIEHN ITO/IBEPTAIOTCS AUCKPUMUHALIVY U IHBIM
CoIVanbHBIM MuieHyAM. [Ipn oTcyTcTBUM (defepanbHOI MHUIMATUBLI METVICEI
VI «<HeCTATYCHbIe» MHAENIIBI HaXOAATCA B Oosee HeOIaronpyuATHOM HOTOXKEHNN
10 CPABHEHMIO C IPYTUMI KOpeHHbIMYU Hapofgamu Kananel. B coorBeTcTBuUM C pe-
IIeHVeM TI0 ey «[IsHM3/Ic» K KaTeropuy «HeCTaTYCHbIX» MHJIENIeB OTHOCATCS
JNNLA, COXPAHMBIIIVE HACTEACTBEHHYIO CBA3b (He 00513aTe/IbHO FeHeTUIECKYI0), a
TaK)Xe Te, KTO OIPeMe/IAI0T cesl KaK MHJIEeNIIa ¥ BOCHPUHUMAIOTCS B KaueCTBe Ta-
KOBOTO MH/IEIICKOI OOIINHOI, acCOL[MAlNeli, ee TIOf{pa3fie/ieHneM, K KOTOPOIl OHMI
KeNMAIoT IPUHAJIeKaTh, HO He COOTBETCTBYIOT TpeboBaHMAM VIHJeiICKOro aKTa.

Hapo 3amMeTuTh, 4TO pacupocTpaHeHue nojaoxenui ct. 91 (24) Koncturyum-
oHHOro akTa KaHajibl Ha «HECTATYCHBIX» MHJEIIIEB IpefonpenensieTcs 00bek-
TUBHOJ NMOTPEOHOCTBIO OOecredeHnsl MOAIMHHOTO KOHCTUTYIMIOHHOTO PaBeH-
CTBa BCeX KOpeHHbIX HaponoB Kanazpl. O4eBUIHO, 4TO «HECTATYCHbIE» MHJIENILIbI
B CUIY CT. 35 XapTuu npas ¥ CBOOOJ, 10 KOHCTUTYLIMOHHOMY CTaTyCy He OT/Ii4a-
IOTCS OT VIHBIX KOpeHHbIX HaponoB Kanazpl. [losToMy npeoponenne cnoxnsiie-
rocst gucbananca sB/sAETCS BEPHBIM IIATOM Ha IyTV GOPMUPOBAHUS CPENbI, OC-
HOBaHHOJ Ha yBa)KEHNM U NIPM3HAHUY SKBMBAJIEHTHOCTY IIPAaBOBOTO IIOJIOXKEHMA
BCeX KOPEHHBIX HapOJIOB 3TOJ CTPaHbI.

7 Ibid.

8 B asrycte 2017 roga npembep-munuctp Kananst 1. Tprogo aHoHcupoBan nHpopManyio o pachop-
MJpPOBaHUN JieIAPTaMEHTa 10 fie/laM MHAelLeB 1 pasButiio CeBepa M CO3JAHNUN [BYX HOBBIX JieTapTa-
MEHTOB: [lellapTaMeHTa 0OCTy KMBaHIsI KOPEHHBIX HAPOXOB 1 [lellapTaMeHTa OTHOLIEHIIT MKy KOPOHOIT
U KopeHHbIMM Hapoziamy U fen CeBepa. CM.: OdmiyanbHblil cailT npaBuTenpctsa Kanagpl. Available at:
www.canada.ca/en/indigenous-northern-affairs.html (gata o6pamenns: 09.02.2018)
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2. MpoGnembl pasrpaHn4yeHus kKomneteHuun degepauun
M NPOBMHLUMIA NO perfiaMmeHTaum ctatyca MuHaenues
U 3eMesib, 3ape3epBUPOBaHHbIX 32 HUMM

OCHOBHBIM aKTOM (pefiepasbHOTO YPOBHSA, PEryIMPYIOMNM KOHCTUTYLIVMOH-
HO-TIPAaBOBOJI CTAaTyC MHAECKUX COoOoOIIecTB’ 1M 3eMeNb, 3ape3epBUPOBAHHBIX
3a HMMU, ocTaeTcs VIHpeiickmit akT. PesepBanun'® npuHaajexar 6puTaHCKOMY
MOHApPXY U NPENOCTaB/IEHbI I UCIONb30BaHNA COOTBETCTBYIOLUIVM IIJIEMEHAM.
[Tpu aTOM reHepan-rybepHaTOp MOXKET YCTAHOBUTD JII00BIE I1e/M VICIONIb30BaHNA
3eMeJIb B MHTepecax nHyelickoro coobmectsa (ct. 18 Akra). K. Koarec ykasbiBa-
eT, 9T0 «VIHAeVICKMIT aKT OBIT ¥ OCTAeTCS MOTYIIeCTBEHHBIM IHCTPYMEHTOM (e-
fepanbHOro IIpaBUTENbCTBA, MPEROCTAB/AIOMNM (efepaabHbIM IPAXKIAHCKIM
CTY>Kall[IM IIOJTHOMOYYVS II0 YIIPAaBJIeHUIO e/IaMy COOOIEeCTB, OCYIIeCTBICHIIO
HaZi30pa 3a 3eM/LAIMM KOPEHHbIX HapOJOB U VX JIEHEXKHBIX CPELCTB, YIIPABICHUIO
JIMYHOL ¥ CEMETHOM YKU3HbI0 abopureHHbIx Hauit. Ha ocHoBe VHperickoro akra
IpaBUTENbCTBO KaHaabl momyunio o6IpHble MOTHOMOYMA IO BOIIPOCAM JKM3-
HeflesITeIbHOCTY KOPEHHBIX HapOJIOB 11 MX CO00IIecTB. AKT KBaMuIypyeT cTa-
TYC VHJEILA, TeM CaMbIM, IIpefonpene/saeT i IVIeMeH KpUuTepuu Kpamuguka-
LIMM 9JIEHOB» 'L,

OpHOBpeMEeHHO CTaTyC MH/IENLEB PEIIAMEHTUPYETCA Ha yPOBHE IPOBUHLINIA.
CraTbs 88 AKTa ycTaHaB/IMBaeT BO3MOXXHOCTD JOIIO/THUTE/IbHOTO 3aKOHOJATe/b-
HOTO PerylInpoBaHMA aKTaMy IPOBMHLINY IIPY YCTIOBUM, YTO OHU He AyO/IUpYIOT
IIOJIO>KEHN S HACTOAIIEr0 aKTa, He IPOTUBOPpEYaT €My U APYTMM HOpPMaM, IPUHSA-
TBIM B COOTBETCTBUY ¢ AKTOM. IIpu aToM nopgxon ¢enepanrbHOrO MPaBUTENTbCTBA
Kanajpl cOCTOUT B TOM, YTO OHO perlaMeHTHpPYeT IIPaBOBOIl CTATyC MHJENIEB B
pe3epBaLMiX, a BCe, YTO KacaeTcsA MHJelIeB, IPOKIBaIOIX BHe 3ape3epBUpo-
BaHHBIX 3eMeJlb, BO3/IaraeTcA Ha NpoByHUIMM. IIpoBuHIMY, cchltasach Ha VIHpen-
CKMII aKT, HAIIPOTUB, CYUTAIOT, YTO OHY He HECYT OTBETCTBEHHOCTY 32 MHENIIEB,
IpyyYeM BHE 3aBUMCUMMOCTHU OT TOTO, IIPOKMBAIOT OHM MJIM HET Ha 3ape3epBUpoO-
BaHHBIX TEPPUTOPUAX 2.

Bepxosubiit cyn Kananst B fiene «Paul v. British Columbia» nocranosus, uro
IPOBMHIVY 00/IafIaloT KOMIETEHIVel Hale/IATh afMIHUCTPATVBHbIe TpUOyHa-
JIbI IIOJTHOMOYVIAIMU PAcCMaTPVBaTh BOIIPOCHI, CBA3AHHbBIE C ITpaBaMIl KOPEHHBIX

° B Hacroseit paboTe MH/EIICKIe TPYIIIIBI, MHAEVICKIEe CO00IeCcTBa, MHECKIE OOIHBI, IIEpPBbIe
HaIVM, MHJENCKIe IIeMeHa PacCMaTpPMBAIOTCA KaK CMHOHMMMUYHBIX IIOHATUIL.

1 B paMKax HaCTOSAILETO MCCTENOBAHUA Pe3epBalluyl ¥ IIOCENeHNs PacCMaTPUBAIOTCA B KauecTBe
UJIEHTUYHBIX HOHATHIL

1" Koates K. The Indian Act and the Future of Aboriginal Governance in Canada. Ottawa: National
Centre for First Nations Governance, 2008. P. 2-3.

12 Teillet . Metis Law in Canada. 2011. P. 46. Available at: www.pstlaw.ca/resources (gara obpaijenns:
09.02.2018)
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HapoJIOB, B COOTBETCTBMU € MX MaHfaToM"”. TakKe B OTHOIIEHNM KOPEHHbIX Ha-
pOnOB, 6€30THOCUTENIBHO TOTO, AB/IAIOTCSA /I OHY MHAEHMIIAMM, IIPOXXUBAIOT VN
He IIPO>KMBAIOT B IIpefie/iax pe3epBaliyii, paCIpOCTPAHAIOTCA CUCTEMBbI IOJePoK-
KU U 3allUTHI JETCTBA ¥ MOJIOOEXM ™,

B pemennn BepxoBHoro Cyma Kanagwr Parents v. Superintendent of Child
Welfare (1975) 3adukcupoBaHo, YTO «3aKOHBI IPOBMHILINII HE PaCIPOCTPAHAIOT-
s Ha IPaBOMOYN BIaleHNA 3eM/IAMU B MHJENICKUX pesepBayax. Oxora B pe-
3epBalAX ABJIAECTCA CYLIeCTBEHHBIM 3/IEMEHTOM TPaINIIIOHHOTO 00pa3a XI3HM
VIHJEIIIA, KOTOpasi JO/DKHA OBITb CBOOOJHA OT 3aKOHOJATE/IbHOTO PEeTyIMpoBa-
HyA IpoBUHLMY. OJHAKO MeHee 0YeBMIHO, YTO Ha CTPOMUTENBCTBO JOMOB U JIpY-
TUX 3IaHMII B pe3epBaLAX aKThbl IPOBMHINIL He JO/DKHBI PaCIPOCTPAHATHCA» .

JIMXOTOMMYECKWIT IMOAXON IO HOPMAaTMBHO-IIPAaBOBOJ PeryIslMy CTaTyca
VIHJIeliL|eB KPUTUKYeTca B uTeparype. I1. XorT ykaspiBaeT Ha OaCHOCTDb Hapy-
IIeHNA MPAaBOBBIMU aKTaMU IIPOBMHINII IIPaB KOPEHHBIX HAPOMIOB, IOCKOIBKY
«cT. 88 VIH/eiICKOTO aKTa HEelOCPeCTBEHHO He 3alliiaeT abOpuUreHHble IpaBa
OT VX HapyIIeHNs 3aKOHONATeNbCTBOM IIPOBMHIMM» %, B ipyroit paboTe naHHBI
aBTOp OTMEYaeT, YTO «pe3epBaluy He ABIATCA (efepaTbHBIMU aHK/IABaMI, B
OTHOILIEHUY KOTOPBIX MCK/IIOYAEeTCS JeiiCTBME INPOBMHIMAIBHBIX 3aKOHOB»'.
[I. lynblie mogYepKUBAET, YTO «KKOPEHHbIE HAPO/bI HAXOMATCS IOJ, OTBETCTBEH-
HOCTBIO (befiepa/IbHOTO IIPaBUTENbCTBA, HO UX MHTEPECHl M CTATyC MOTYT OBITDH
yPeryMpoBaHbl TaK>Ke Ha YPOBHE IIPOBMHLIMII» ',

OTCcyTcTBME YeTKOrO pasrpaHMYeHNs KOMIETEHIMU Mexnay ¢emepanmeil u
IPOBMHIVAMI 110 BOIIPOCAM perlaMeHTAIIY IIPAaBOBOTO MOTOXKEHV MHEMCKIX
COOOIIECTB Y UX MOCETEHNII SABJIAETCS IePMaHEHTHBIM PUCKOM KOJUIM3MIL.

3. KOHCTUTYLLUOHHO-NPaBOBbI€ OCHOBbDI
camoynpasJieHUsl UHAEeWCKMX COo0LWecTB U 3eMeb,
3ape3epBUPOBaHHbIX 32 HUMM

[IpaBOBOIT peXXMM CaMOYIIpaBIeHNUA MHJENCKUX OOLVH ompepenserca ¢e-
IiepanbHBIM 3aKOHOJATENbCTBOM, aKTaMy IIPOBUMHLMII ¥ caMMX MHpeineB. Kak
OBIZIO YKa3aHO, OHUM 13 ITaBHBIX JOKYMEHTOB (hefiepa/bHOrO YPOBH:A, pera-

B Ibid. P. 119-120.

" Schulze D. Comparative Governance Structures among Aboriginal Peoples in Canada // The Scow
Institute. 2008. P. 9. Available at: www.scow-archive.libraries.coop/library/documents/Comparative_
Governance.pdf (zata ob6pamenns: 09.02.2018)

> Hogg P. Op. cit. P. 583.
!¢ Tbid. P. 615.

17 Tbid. P. 581.

'8 Schulze D. Op. cit. P. 10.
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MEHTHUPYOIUX KOHCTUTYLMOHHO-IIPAaBOBYI0 KOHPUTYpaLMIO ITyO/MIMYHBIX Opra-
HOB BJIACTY VMHAEVICKMX OOLIVH, 06ecneyyBalomyX CaMOYIIpaB/IeH e, sIBIeTCS
Nupeiicknit akT. B ykazaHHOM JJOKyMeHTe 3aKpeIlIeHbl 001e mapaMeTpsl Ipa-
BOBOJI OpraHM3alI MHJENLEB U UX ITOCeNeHNIA. B KadecTBe I/TaBHOTO MHCTUTYTa
camoympasnieHns o6o3HadeH CoBer.

B cootBercTBUM CO CT. 74 AKkTa COBET COCTOUT U3 ITIaBbI ¥ COBETHUKOB, YMC-
JICHHOCTb KOTOPBIX BapbMpyeTcs OT 2 10 12 yenoBek, n3bypaeMbIX He MeHee 4eM
ot 100 wieHOB HaLMy CPOKOM Ha 2 rofa (CT. 78). YKa3aHHBII BapUaHT SB/IAETCA
00pas1ioM, OT KOTOPOTO JIOIYCKAIOTCS OTK/IOHEHMA Ha OCHOBAHUY COIJIAIICHNII,
3aKJII0YaeMbIX MHJIENCKIMM COO0IIecTBaMu ¢ GefepaabHbIM IPaBUTEILCTBOM, U
IPVHATHIX B COOTBETCTBUY C HUMM KOHCTUTYLmit o6muH". Kpome Toro, cpenu
OJJHOVI I'PYIIIIBI MHJIENLEB HEPEJKO COCYIECTBYIOT IBa PEXXKJMMA CAMOYIIPaBIeHNA:
¢dopmanbHas (o VHAeiickoMy akTy) U TpaguuyoHHasA (HedopManbHas).

K. KoaTc moguepkmBaet, 4To «IpemycMOoTpeHHas VIHpelickuM akToM ¢dopma
yIIpaB/IeHMs, KOTOpasi BK/IIOYaeT 130upaeMbIxX IieMeHeM I71aB 1 CoBeTOB, 3a4a-
CTYI0 He CUMTAETCA MHAeNaMy NeruTUMHON. OHY NPOIOJDKAIT PYKOBOACTBO-
BaTbCA NMPAaBUIAMU, B COOTBETCTBUM C KOTOPBIMU CTATyC BOXK[A MEPEXOAUT II0
HaCJIe[ICTBY, IPUMEHAT TPaJULMOHHbIE IONUTUYECKNME CUCTEMBI JaKe TOIZA,
KOIZIa 0pUIIMaTbHbIE IOTHOMOYNA U IPABUTE/IbCTBEHHBIE IIPOrPaMMbI PMHAHCK-

¥ Tak, B paMKaXx IpyNIIbl nHfeleB-TIMHKUTOB (FOKOH) IIOTHOMOYNSA OCYIeCTBIIAIOTCSA Y€ THIPbMA
BerBaAMM ynpasnenus (four branches of the government): rmasupiM COBETOM, MCIOTHUTENTbHBIM
CosetoM, CoBerom crapeiiumH, cygeOHsiM CoBetom (ct. 6.1 Konctmryumm tamHKuToB. CM.:
Teslin Tlingit Council Constitution (2013). Available at: www.ttc-teslin.com/constitution.html (zara
o6pammenus: 08.02.2018)). YkazaHHbIe OpraHbl He BIIpaBe BMEINNMBAaThCA B cdepy BeleHUs ApyT Apyra
(ct. 6.2). InaBublit CoBeT Hafie/leH HOPMOTBOPYECKMMY PYHKIVIAMY, COCTOUT U3 25 MpeAcTaBuTenei —
10 TIATh M3 KOKFOro KiaHa (poma). OHM M36MPAIOTCS B COOTBETCTBUN C TPAAMIMAMI POJOB Ha ILIThH
net (ct. 9.1 Koncturyumn). Pykosogut rnaBHbiM CoBetoM crimkep (cT. 9.2). Vicnomunrenpublit CoBet
COCTOUT U3 9 WIEHOB (II0 ONHOMY M3 KaXK[Oro K/IaHa, OAMH IpefcTaBuTenb oT CoBeTa CTapelflnH,
IJIaBHBII aIMMHMCTPATUBHBII CITY>XAILWil, €0 3aMeCTUTENb, OJH NpeACTaBUTeNb B cTaTyce ex-officio
or MonopexxHoro Cosera). Ha ocHOBaHMM IpefocTaBlIeHHBIX IaBHbIM CoBetoM u/wmm CoBeToM
CTapeilliMH IIOJTHOMOYMIT MCIIONMHUTENbHBIE COBET OCYLIeCTBIACT (PYHKINMM, KOTOpble OOBIYHO
MIpMHAJIEXAT MHCTUTYTaM JCIIOMHUTEbHO BhacTu. K HMM OTHOCATCA: cflada B apeHfy 3eMenb, UX
Ipofiaxka 1 06MeH, 3aeM IeHEeXXHBIX CPEICTB, OLleHKa HeBYDKMMOTO MMYIIIeCTBa, YCTaHOB/IeHMe 1 cO0p
HAJIOTOB, CO3[jaHNe OI0PO, KOMMUCCHIL, KOMUTETOB M APYTMX MHCTUTYTOB, BHeCeHMe B IIaBHbll CoBeT
PEKOMEHJAIMII 110 YTBEP>KMICHMIO OIOJPKeTa, PacXoloB Ha 3apabOTHYIO IUIATy CIY>KallMM OPraHOB
ympasnenus (ct. 12.1 Koncturynun). B coctaB CoBeTa cTapeiliH BXOJAT IPENCTaBUTENN KITaHOB B
Bo3pacTte He MeHee 65 ser. CT. 15.2 yCTaHaBIMBaeT, YTO JJAHHBI MHCTUTYT MOXKET OBITb CPaBHUM C
Cenarom Kanappl, 1enamm gesTebHOCTY KOTOPOTO ABJAIOTCA IIOBTOPHOE PacCMOTPEHNE BOIIPOCOB 1
CBOEBPEMEHHbIE 1 PalMOHANIbHbIe peKOMeHJjaluu U yKasanus. B cuny ct. 15.4 u 15.5 Koncturynun
CoBeT cTapellliiH YIOTHOMOYEH [JaBaTh PeKOMEHJALMY U YKa3aHMsA O TI0OBIM BOIPOCAM ITaBHOMY
Cogery, ucnonaurenbHoMy Cosety, cynebHoMy CoBeTy, I7TaBaM ¥ WieHaM K1aHoB. Kpome Toro, Coser
CTapeilline OTBeYaeT 3a COXpaHEHMe, pa3BUTHE VI BHEIpeHNe Haclaefusa TAMHKUTOB, MX KYIBTYpHI,
A3bIKa n Apyrux Tpaguimit. Cyne6Hblit CoBeT COCTOUT M3 IIATH WICHOB, Ha3HAYaeMbIX OT KaKIOrO
KTaHa, obecmeunBaeT ucronHenne CornaureHus o6 OTIpaBIeHNM IIPABOCYAMs, B TOM UUC/IE IIyTeM
HasHayeHus r/1aBHOro Muposoro cynpu (Chief Peacemaker) n mmanmmx cyzeit (Associate Peacemaker).
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PYIOTCS Yepes cOBeThI IIeMeH Ha ocHoBaHMM VIHperickoro akTa»®. [I. Kyncuen un
K. VMImkaHsH yKasbpIBalOT, 4TO «B HACTOsAIee BpeMs HeKOTOpbIe MH/IeVICKIIe TPYII-
IIbl CYMUTAIOT MIPENYCMOTPEHHBIN VIHEICKMM aKTOM IMOPS/IOK M30paHMs I/1aBbI
TPYIIIBI NIEPEXUTKOM KOJIOHMAIBHOTO MPOLIIOTO, IPOSIB/IeHNEM HeYBa)KMUTe/b-
HOTO OTHOUIEHNs K TPAJUIIUAM U LIEHHOCTSAM MH/eMIeB»*.

OTedecTBeHHBIE aBTOPBI TAK)KE OTMEYAIOT, UYTO «HAO/IIOAETCSI IIPOLIECC BBIXO-
fa obuH n3 cepsl feiicTBYUs AKTa B TOM, YTO KacaeTcsi IPOLeAypbl BHIOOPOB
BoXxs yw CoseTa o6uvHbL. 1o cBOeI MHMIIMATHBE OHM MOTYT OTBEpraTh ycTa-
HOBJICHHBbIE B AKTe IpOLieflypHble IIPaBWIa ¥ NEPEXOANUTD ellle O 3aK/TI0UeHN
COIJIALIEH)sI O CAaMOYIIpaB/IeHM! Ha TPAAMUIMOHHYIO CUCTEMY BBIOOPOB B COOT-
BeTCTBMM C OOBIYHBIM IIpaBoM*. ITo cocrostHmio Ha 2015 rox 6oree MOMTOBVMHBI
VHJEVCKMX coobmjectB KaHafbl NpUMEHSIN TPafUIMOHHYI0 M30MpPaTeIbHYIO
cucreMy (57%)*. HacrmencTBeHHbIN MOPANOK Ilepexofia TUTYIIA I7TIaBbl IJIEMEeHN
6asupyercs Ha npedepeHIAX, IIAaBHBIX 00pa3soM OIpefie/iieMbIX KIaHOBBIMM
pasIMuIMAMM MeX/y MHAeNaMmu™,

®. BupoycoH ykasbIBaeT «Ha HECOCTOSITENBHOCTb MUa O CyliecTBOBaHUI
HEKOTOPOro Iofo0us colmanuaMa 1o KOHTaKTa ¢ eBponeiinamu. Cpeny abopu-
TeHHbIX HapOZ[OB OBUIM IIMPOKO PacIPOCTPaHEHbI HeleMOKPaTIYeCKIe TIO/IUTH-
JecKie CHCTEeMbI, B OCHOBE KOTOPBIX ObII IPUHIIUII YIIPaBAEHNUSA COOOIIeCTBOM
Haybonee BmATeNbHBIMYU ceMbsaMu»®. I1. Xorr u 3. Typrenp Takxe oTMeYaloT,
4TO «CHUCTEMa CAEPXKEeK U MPOTUBOBECOB, (PMHAHCOBBIN KOHTPO/Ib, OTYETHOCTD,
CTAQHZAPTBHI II0 YPEryIpoBaHNI0 KOH(IVIKTOB U MHTEPECOB YY>KIbI a0OpUTeHHOI
Kynbrype. OZHAKO LeHHOCT! OOILeCTBEHHOTO JIONra ¥ OTBETCTBEHHOCTY SIBJISA-
I0TCS MHTETPA/IbHBIMY 3JIEMEHTaMU CHCTEMbI Ha/JIeXKAIIeTO YIIPaBIeHUA»,

C Haueil TOYKy 3peHrst 06e MO3UILMY 3aCTTY)KMBAIOT KPUTUIECKOTO OCMBIC-
nenysi. HaclecTBeHHBIN peXXUM COLIEP>KUT OYeBUIHBIE TedeKThl, IIPYUCYIIE T0-
00i1 KJTaHOBOI1 CCTeMe YIIpaB/ieHVs (HUSKWIT YPOBEHb IOTUTIYECKOI KY/IbTYpBbI,

2 Koates K. Op. cit. P. 5.

' Quesnel J., Ishkanian K. Custom Election Codes for First Nations: A Double-Edged Sword. British
Columbia. 2017. P. 4. Available at: www.fraserinstitute.org/sites/default/files/custom-election-codes-for-
first-nations.pdf (mata o6pamenusi: 09.02.2018)

2 TIpaBOBBIe OCHOBEI 06ecIIeueH s IpaB KOpeHHbIX Hapoyos Kanansr u Poccyn / mox pen. A.®. Ma-
noro, C.B. byxmnna. Kasans: M3g-so Kasanckoro yu-Ta, 2017. C. 48.

2 Quesnel J., Ishkanian K. Op. cit. P. 5.

* Hartley Bay Band Council. Available at: www.gitgaat.net/people/governance.htm (zata o6parre-
Hust: 05.02.2018)

» Widdowson F. Aboriginal Self-Government in Canada: An Inherent Right of Unethical Gover-
nance? Annual Conference of Canadian Political Science Association, Toronto, 2006. P. 15. Available
at: www.blogs.mtroyal.ca/fwiddowson/files/2009/12/Inherent-Right-of-Unethical-Governance-Wid-
dowson-peer-reviewed-copy.pdf (zata ob6pamiens: 08.02.2018)

* Hogg P, Turpel M. Implementing Aboriginal Self-Government: Constitutional and Jurisdictional
Issues // Canadian Bar Review. 1995. No. 2. P. 215.
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OTCYTCTBME KOHKYPEHIVM, COLVIaJIbHAsA ¥ SKOHOMMYECKasl MHEPTHOCTb U T.J.).
B cBow OdYepenp MpemMyliecTBa JeMOKPATMYECKOro IMOPsiiKa M30paHus I7IaBbl
II7IEMEHN HEMTPanu3yTCA HOAKOHTPONbHOCTEI0 CoBeTa IpaBuTenbCTBy KaHasbl.

B 2010 romy Cenar Kanagbl cymMMMpoBan HeJOCTATKM U3OMPATENIbHOM CH-
creMbl COBETOB MHJIEVICKUX COOOIIECTB, IPENYCMOTPEHHOI VIHAECKIM aKTOM.
VIMu ABNIAIOTCA: HETOYHAsA perylaMeHTalyA NMPOLERYphl BbIIBIDKEHUA KaHUTa-
TOB B COBETHI ¥ OTKPBITAsA [JIA 37OYIHOTpeOIeHNIT ¥ MaxXMHAUI MOJENb TO/IO0-
COBaHMA IO IIOYTE, YPE3MEPHOE COCPENOTOYEHNE TOJTHOMOUYNII IIPaBUTEIbCTBA
KaHnazipl 10 BMelIaTeNIbCTBY B Jle/Ia MHJIENIIEB, OTCYTCTBYE HaJJIeXKAIl[eTo U He3a-
BUCMMOTO IOpsifika obkanoBauus pemeHnii CoBeTOB, HeaeKBaTHBIN ITOPSOK
HY/UIMUKALMU TTOIOXKEHNN AKTa, OTYETHOCTb BBIOOPHBIX /NI MHJIEVICKUX CO-
00I1[eCTB Tepes /ienapTaMeHTOM I10 Jie/laM MHAeleB u passutuio CeBepa, a He
nepen coobiiecTBamMy (MHAETICKME COOOIIeCTBA IMIIEHBI ITPaBa CAMOCTOSATENBHO
OIIpefieIATb CPOKU U YMC/IeHHBIIT cocTaB CoBeToB)™.

B nemsax mMopepHU3anuy n30MpaTebHON CUCTEMbI MHJENCKIX COOOIeCcTB B
2014 ropy ITapnament Kananbl npuHsam AKT 0 BbIOOpax MepBbIX Hanmit®®. tor
NOKYMEHT B HEKOTOPBIX acIleKTaX YCOBEpIIEHCTBOBANA Mofienb COBETOB MHJEN-
ckux coobuect. Tak, cpok nomHomounii COBETOB YBelMYeH [0 YeThIpeX JIeT
(ct. 28), M36MparenbHbIe CIIOPHI TETIEPD JO/DKHBI PACCMATPUBATHCS (eiepanbHbI-
MU VI BEepXOBHBIMM Cy/iaMy TPOBMHIMI (CT. 33 AKTa 0 BBIOOpax IepBbIX HAIWI),
He npaBuTenbcTBOM Kanansl (ct. 76 VHpeiickoro akta). Bmecre ¢ Tem, AKT 0 BbI-
Oopax IepBbIX HALMII He JIMIIEeH HefoCcTaTKOB. O HMM 13 OCHOBHBIX HEJIOCTaTKOB
SIBJISIETCSL HaJlelleHNe MHIENCKUX COOOIIeCTB MPaBOMOYMAMI B3uMath 250-mo1-
JIApOBBII M30MpaTe/IbHBII 3aJI0T, KOTOPbI BO3BPAIAIOTCSA, €C/IU KaHU/IAT MOTTY-
yuy1 6osee 5% MoJgaHHBIX TOM0coB (cT. 11).

CrnenyeT OTMETUTD, YTO YPOBEHD >KM3HM MHJEIIeB JaleKo He CaMblil BbICO-
kuit B Kanape. [To nanubiM Ha 2016 rop 6oree nonoBuHsI feteit (60%) KOpeHHBIX
HapOJIOB, HAXOJAIINXCS B Pe3epBallisX, )KUBYT B Hulete”. Ha 9T0it ocHOBe BBe-
JieHVIe 130 paTeNbHOTO 3a/I0Ta CIOCOOCTBYET OTCTPaHEHNIO OT BbI6opoB B CoBe-
THI JIMLI, He PACIOJIaralolyX HeOOXOMBIMY JIEHE)KHBIMM CPEICTBAMIY, HEXKeu
GuIbTpanuy TexX, KTO He MIMeeT Cepbe3HbIX HaMepeHuil pabotaTth B CoBere.

B umHperickux cooOIiecTBax He IPMMEHsIETCS MOJe/b pasfie/ieHNs BacTeil
Ha 3aKOHOJIATe/NTbHYIO, VICIIOTHUTENbHYIO U Ccyfe6HyI0. COBeThHl IPefCTaB/AT
co6011 rnbpuaHy0 GopMy KOHCOMMAALNM HOPMOTBOPYECKHNX, MCIIOTHUTENTBHO-
pacropsAanTenbHbIX QYHKIWIL. [Ipy 9TOM aHanmm3 KOHQUTYpaLuy KOMIIeTeHIINN

¥ Quesnel J., Ishkanian K. Op. cit. P. 5.

28 First Nations Elections Act (S.C. 2014. P. 5. Available at: www.laws.justice.gc.ca/eng/acts/F-11.65 /
(mata obpaenus: 08.02.2018)

¥ Kirkup K. 60% of First Nations children on reserve live in poverty, institute says // Canadian Press.
2016. May 17. Available at: www.cbc.ca/news/indigenous/institute-says-60-percent-fn-children-on-re-
serve-live-in-poverty-1.3585105 (mara o6pamtenns: 05.02.2018)
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CoBeTOB CBUJETENIbCTBYET, YTO IIPEAYCMOTPEHHDBII B HUX IlepedeHb BOIIPOCOB
dakTuyecky cocTaBnsAeT chepy COBMECTHON KOMIleTeHIM defepanuy U WH-
IelICKUX co0O0IecTB. YKa3aHHBII JOBOJ HMOATBEPXKAAETCS OTCYTCTBUEM YETKO
CXeMbl pasrpaHndeHns opucankimit KaHame! 1 mieMeH, a TakykKe IOTOKeHNAMA
cT. 81 VIHOecKoro akTa 0 COOTBETCTBMUM IIPAaBOBBIX aKTOB COBETOB MHJENCKNX
coo01ecTB akTaM mpaBuTenbcTBa Kanaasr™.

AxTpl COBeTOB MHJIEVICKMX TPYIIIL, KaK IIPaBUIO, He TPeOYIOT yTBEpP)KIeHUA
IyOIMYHBIMY OpTaHaMM BIacTy (efepanun. VICKIo4eHe IpefycCMOTPEHO I
3aKOHOB (PMHAHCOBO-9KOHOMMYECKOII ¥ HamoroBoit Tematuku (ct. 83 VHpericko-
ro akra). CoIlacHO yKa3aHHOI CTaTbe, reHepan-rybepHaTop BIIpaBe CaMOCTOS-
TEJIbHO PerIaMeHTPOBATh OCYILeCTB/IeH)e NHEICKMMI IPYTIIIaMUI HOPMOTBOP-
YeCKUX ITOJTHOMOYMIT PMHAHCOBO-9KOHOMIYECKOTO 1 HaJIOTOBOTO XapakTepa’.

Oco6bIM MHCTPYMEHTOM KOHCTUTYIJMOHHO-IIPAaBOBOTO PeTyIMpPOBAaHMA VH-
IeVICKUX TPYII U 3eMefb, KOTOpPbIe 32 HUMU 3ape3epBUPOBAHBI, SAB/IAIOTCA CO-
I7IalleHNs, 3aKI0YeHHble ¢ mpaBuTenbcTBOM Kanappl. [I. [kait cumraer, 4TO
«COITIALIEHV MPU3HAIOT ¥ OTPAXKAIOT YBaKEHNMe K IpaBy MepBBIX HAIVI Ha
CaMOyTIpaB/ieH)e B COOTBETCTBUM C IPUCYIUMM abOpUTeHaM IIeHHOCTSMU,
KYIbTYpOil, TPAZMLMAMM, 3aKOHaMI. DT COIMIAIlleHMs NPU3HAIOT NYXOBHOE 1
9KOHOMMYECKOe OTHOIIEeHMe KOPEHHBbIX HApOJOB K 3eMJIe, XapaKTepusyllee B
LIeTIOCTHOCTY VX MUPOBO33peHMe»*”. YKa3aHHbIe aKTbl KOHKPETU3UPYIOT CTATYC
VIHJIEVICKMX TPYIII, YTO, B CBOIO OYepelib, IPUBOAUT K PparMeHTapHOMY IIpuMe-
HEHUIO K HUM IojnoxxKeHuit Vungeitckoro akra®.

% Cr. 73 VIHEeIICKOrOo aKTa IpefyCMaTpPUBaeT, YTO TeHepaa-ry0epHaToOp BIIpaBe OCYLIECTBIIATh pe-
Ty/IMpoBaHMe TaKuX cdep, KaK 3allyTa MyLIHbIX XXMBOTHBIX, PbIO U APYTOI JU4M, CKOPOCTD JOPOXKHOTO
IBVKEHNSA, SKCIITyaTalUsA U TAPKOBKA TPAHCIIOPTHBIX CPEICTB B IIOCENIEHNAX, TPENOTBPAlleHNIe, MUHI-
MM3a1Vs ¥ KOHTPOJIb pacIpoCTpaHeHus 60/Ie3Helt, OkazaHye MeUIVMHCKO ITOMOIIY, TOCIIMTa/IN3aLu,
CTPOUTENIbCTBO U 0OCTY>KMBaHVe IOTPAaHIYHBIX OTPaK/IeHNIT ¥ IpyTue BOIPOChL. [eHepan-rybepHaTop
BIIpaBe YCTAHOBUTDb HaKasaHue B Bufe wrpada o 100 Ko/, Wi NoABeprHyTh TIOPEMHOMY 3aK/I0ye-
HUIO Ha CPOK He 60JIee Tpex MeCslieB Py HapyLIeHN! JaHHBIX IONoKe it (CT. 73 VIHAecKoro akTa).

! Ha ypoBHe OT/ie/IbHbIX MHIECKIX TPYIII TaK>Ke MOTYT IIpefyCMaTpuBarhcs TpeboBaHms 06 yT-
BepIXK/JIeHI aKTOB Pas/IIHOI OTpac/ieBoil crennduki. Tak, MUHICTP 110 AelaM MHAEIEB I PasBUTHIO
Cesepa yTBepxpaeT akTbl CoBeTa 0 BbiOopax (cT. 66 AKTa 06 MHIEIaX KpY M HAaCKaIn), OXOTe, pblba-
Ke, TPAIINHTY, 3alliTe AUKOJ IPUPOAbI MpoxkuBaomux B KBebeke nnpeitieB kpu 1 Hackamu (cT. 48
Axra vHpeitiiax Kpu 1 Hackann). Cum.: Cree-Naskapi (of Quebec) Act (S.C. 1984. P. 18). Available at: www.
laws-lois.justice.gc.ca/eng/acts/C-45.7/ (mara o6pamenns: 08.02.2018)

32 Jai ]. The Journey of Reconciliation: Understanding our Treaty Past, Present and Future. 2014.
January. P. 10.

3 Tak, cT. 39 paspg. 2 axmountenbHoro CoralieHus: ¢ mepBoit Hauueir TcaBBacceH (Bpuran-
ckas Komym61s) ycraHaBIMBaeT, 4TO B COOTBETCTBUM C HEPEXONHBIMY IIONOKEHUAMM U CT. 16 pasp,.
20 HacTosAmEero cornaumenus VIHTeNCKnil akT He IPUMEHSAETCA K IePBOJ HalluM, ee 4YIeHaM, IIpaBu-
TENbCTBY VN Hy6HI/I‘~IHI)IM VHCTUTYTaM COO6H.[€CTBa, KpOM€ KaK II0 BOIIpOCY KBaHI/I(i)I/IKaLU/H/I anma B
kadecTBe uHpenna. Cm.: Tsawwassen First Nation Agreement. Available at: www.aandc-aandc.gc.ca/
eng/1100100022706/1100100022717 (maTa obparers: 08.02.2018)
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[Topsnok u ycmoBus NpUMeHeHUA K MHfelaM ¢enepaabHOro ImpaBa Takxe
IIpefyCcMaTPUBAIOTCA aKTaMI O CaMOYIIpaB/IeHny MHAeickux rpynm. [Ipu Bos-
HUKHOBEHUY KOIM3UII HOPMBI (peflepanbHOrO MmpaBa MMEIT NMPUOPUTET HAJ
aKTaMy) IIepBOJ HALMM B CTPOTO OIpEeMe/IeHHBIX clydasx”. Takum obpasom,
VIHpeiickmit akT NMpUMeHseTCs B IIOMTHOM oObeMe K MHJEICKMM coo0liecTBaM
IIPU YC/IOBMY, YTO MHBIE NIPAaBMIa He 3aKpeIUIeHbl B COOTBETCTBYIOLIMX COIVIA-
IIeHNAX U MHBIX JOKyMeHTaX. CoITIallleHNs ONpefeNnsioT KOMIIeTeHI[MIO, CTPYK-
TYPY, CUCTEMYy OPraHOB BJIACTY, IOPSOK MX (OPMMPOBAHMS, CTATYC YIECHOB,
bUHAHCOBO-9KOHOMMYECKE€ OCHOBBI, PEXXVM Ha/IOr000I0KEHNs, OTHOLIEHNUS C
IpoBMHIVAMY U defepanyeit u fpyrye Bonpockl. Ha MX ocHOBe IpMHIMAIOTCA
KOHCTUTYLIVIV MHJIJICKUX TPYIIIL.

AHanus cornalieHnit MO3BO/sieT KOHCTaTUPOBATh, YTO B 0000OIIEHHOM BU/jie
KoMmIeTeHII0 COBETOB MHJENCKMX OOIIMH COCTAaB/AIOT: WIEHCTBO U Tpebo-
BaHNA K HAaXOXAEHVIO Ha TEPPUTOPUM IIOCENICHNA, 30HMPOBAaHME TePPUTOPUIN,
9KCIIPOIIpMALVs VIMYIECTBA B MHTEpecax IUIeMeHM, MCII0/Ib30BaHye, 00CTyXu-
BaHIe, PEMOHT, CHOC 3[JaHMIl ¥ COOPY)KEHUI, HaJIOro06I0KeHNe, YIIpaBJIeHue
o6beKTaMu IpaBa cOOCTBEHHOCTY, 0oOpa3oBaHye, COIMaTbHOe 0OCTy)XMBaHNe,
MeCTHBIe BBIOOPBI U pedepeHIyMBI, yUpeX/ieHle afMIHUCTPATVBHBIX OPIaHOB
U CIy>X0, IpMHAJIeXAIINX IJIEMEHY, OXpaHa U MO/Ib30BaHMe IPUPOSHBIMUA pe-
cypcamy, o6beKTaMy XXMBOTHOTO MMpa, obecredeHue ¥ MOAJep)KaHue o6ie-
CTBEHHOTO TOPs/Ka ¥ 6€30IIaCHOCTH, CTPOUTENBCTBO, OOCTY)XMBAHME Y PEMOHT
JIOpOT, KOOPAVHALMS TPAHCIIOPTHOTO COOOIIEHNs, IPeAIPUHIMATENbCKAs Jies-
TENbHOCTD, Tpodeccuy ¥ TOProBid, PUHAHCOBOe yrpasieHue. Taxxe CoBeTHI

* Harmp., cT. 37 AKTa 0 caMOyIIpaB/IeH!N MH/eICKoI oO1muHbl cerensT (Bpuranckas Komymo6us)
3aKpeIUIseT, YTO 3aKOHBI 0011ero mpuMeHeHyst KaHabl OM/IeXAT IPUMEHEHII0 Ha TePPUTOPII UX I10-
CeJIeHNsI TIPY YCTIOBUI COOTBETCTBUS AKTY O CaMOyIpaB/ieHNu. AKTbI 00mjero nmpuMeHenus Bpuran-
ckoit Komym6un feitcTBYIOT B Ipefieiax PYILIBL, KPOMe CIydaeB, KO OHM IPOTHBOPEYAT COr/IAIeHI-
sIM, HACTOSIIEMY MM APYTUM aKkTaM IlapraMeHTa, KOHCTUTYLIMM WIM MECTHBIM 3aKOHaM Hauuu (cT. 38
Axra o camoymnpasnenun). Cum.: Sechelt Indian Band Self-Government Act (S.C. 1986. P. 27). Available
at: www.laws-lois.gc.ca/eng/acts/S-6.6/page-1.html (naTa o6pamenns: 08.02.2018). B cuny Akta o camo-
YIpaB/IeHNy MHAENCKUX TPYIII KPJ ¥ HACKAIM HOPMBI (pefieparbHOro IpaBa ¥ aKThI IIPOBUHIIUIL [{eli-
CTBYIOT Ha TePPUTOPUN IOCETEHIsSI IIPU YCIOBUH MX COOTBETCTBUS HacTosimeMy AKTY (CT. 3,4).

» Tak, cr. 5.19 Cornamenns o MpMHLMIIAX YIpaBIeHNA epBoii Hauyuy Yaitkan-/Jakora (Cackave-
BaH) YKa3bIBaeT, 4TO (efiepa/bHble TPAaBOBbIE AKThI IMEIOT IPUOPUTET HaJ| aKTaMy MHJVICKOI TPYIIIIBI
PV KOJUIM3YAX 110 BOIIPOCAM COXPAaHEHM: MIPa, OPAAKA U HajljIexxallero ynpasnennsa B Kanaze, npas
4eroBeKa. Takyke OTMeJaeTcs, YTO HMYTO B HacTosAmeM Coralennn He MOXKeT OTPaHNINTb KOMITeTeH-
I[MI0 TOCY/IapCTBA IO OCYIIeCTBIEHNIO IIPAaBOMEPHOI JIeATeTbHOCTM B OTHOIIEHM!M BOIPOCOB HAIMO-
HAa/IbHOI 06OPOHBI MM 6€30IIACHOCTI COITACcHO akTaM (efepanpHoro mpasa (cT. 5.20 CornaieHnnus o
IPYHIMIAX YIPaBIeHNs IepBoit Hauyy YairTkan-Jakora). Cm.: Whitecap Dakota First Nation Gover-
nance Agreement-in-Principle (2012). Available at: www. whitedakota.com/wp-content/uploads/2017/8/
WDEN_GAIP-FINAL-SIGNED-28April-272¢-201729.pdf (nara o6pamenns: 09.02.2018). JanHbIT AKT
He uMeeT 0053aTe/bHOM I0PUMIECKOIl CHUIBI, HO SABJLAETCA CBOETO poja AeKIapalyeil 0 HaMepeHMsX,
B KOTOPOM OIIPEJIe/IAI0TCA KII0UeBble 37IeMEHTHI 3aK/TI0UNTe/IbHOTO COITalleHns. B Tekymuit mepuon B
OTHOILEHUM MHJEICKOI TPYIIIbI Y aiTK3II-JaKoTa IPUMEHAIOTCA MMON0XKeH!A VIH/IelicKoro aKTa.

364



N.B. VpxuH. KOHCTUTYLIMOHHO-NPaBOBOW CTaTyC KaHaACKUX UHAENLEB 1 X NoceneHui... P. 3564-376

MOTYT 3aIpeTUTh IPOJaXy, 0OMeH, IPOM3BOACTBO WM XpaHEeHUe HapKOTHdYe-
CKIX BeEIeCTB, AJIKOTOJIA, HPI/IBHeKaTb K OTBETCTBEHHOCTU 3a HE3HAUYUTEC/IbHbIC
HapYIHeHI/IH. CHCHYCT OOIIO/THUTEIBbHO aKHeHTI/IpOBaTb BHVIMAaHNE HAa TOM, 4YTO
YKa3aHHbII Ilepe4eHb BOIIPOCOB ABJIAETCSA IPYMEPHBIM M BAPbUPYETCA B Pa3/INy-
HBIX MHIENCKUX coo01ecTBax’.

* B akTax HeKOTOPBIX MHAEIICKMX TPYIII yKa3aHbl Cepbl BefieH!s1, B OTHOIIEHN) KOTOPBIX He pac-
nmpocTpaHserca kommneTeHnnsa Cosetos. Hampumep, cT. 22 pasp. 2 3akII09MTENbHOTO COI/IAIIEHNUSA C
IIepBOJi HalLlMell TCaBBAaCCEeH 3aKpeIlIAeT, YTO M3/I0KeHHbIe B COITIallleHny 3aKOHOTBOPYeCKMe MOTHO-
MOYNA IPaBUTENbCTBA TCABBACCEHA He PACIIPOCTPAHAIOTCA Ha BOIIPOCHI YTOJIOBHOTO ITPaBa M IIPOIIecca,
VHTEIUIEKTYaIbHOV COOCTBEHHOCTH, OMNIMANbHBIX A3BIKOB KaHajbl, a9pOHABTUKY, HABUTALUM U CY-
JOXOJICTBA, TPYHOBBIX OTHOIIEeHMII. ITo cT. 23 pasp. 2 ganHoro CoraueHns Ipy KO/UIU3NAX MEXAY de-
TepanbHBIM ITPABOM ¥ MOMOKeHNAMM HacTosAmero Corarienns 0 BOIpocaM MUpPa, HOPALKa I Hajjle-
KallleTo yIpaBJIeHM)sA, YTOJIOBHOTO IIPaBa, IIPaB Ye/I0BeKa, 3alUThI 3J0pOBbA 11 6€3011aCHOCTY KaHa e
VI FPYTHUX BOIIPOCOB HALIMOHAIBHOTO 3HAYeHNs IPHOPUTET UMEIOT aKThl efiepanbHOro ypoBHs (CT. 23
pasf. 2). XapaKTepHbIM IPUMEPOM OTCTYIUICHNSA OT 3aKpeIICHHBIX B VIH/Ie/ICKOM aKTe yCTaHOBOK SIBJIA-
eTcA KOMIIeTeHIUA NepBbIxX Haryit JOkoHa (14 MHAECKMX IPYII). AKTOM O CaMOYIPaB/IeHNM IIepBhIX
Hauuit IOkoHa, npuHATbIM [IpaBurenpctsom Kanazbl, GakTidecky CKOHCTPYMPOBAHO YeThbIpe CIMCKA
BOIIPOCOB, COCTABIAIOIMX KOMIETEHIIMIO MHAECKIX cO00IecTB JaHHON npoBuHumy (ct. 11, 20). Cm.:
Yukon First Nation Self-Government Act (S.C. 1994. P. 35). Available at: www.laws-lois.justice.gc.ca/eng/
acts/Y-2.6/page-1.html (maTa o6pamennsa: 09.02.2018). IlepBblil CIUCOK BKIIOYAET MCKIIOUUTEIbHYIO
KOMIIETEHIINIO, KOTOPas pean3yeTcsl B OTHOLICHNY IIePBOJi Haluy («MCKIIOUNTeNTbHAA IOPYCAVNKINA»,
4. 1 mpunoxxeHus 3). Bropoit clicok npefycMarpusaeT IOTHOMOYNSA, KOTOPbIE PACIPOCTPaHAIOTC Ha
BCI0 TeppuUTOpMIO NpoBUHIMK IOKOH, HO TO/IBKO B OTHOIIEHWM XXNTe/Ieil IIepBOil Halyu («IepCoHaIb-
Has IOPUCIVKIVA», 4. 2 TpuaoKeHus 3). TpeTuit mepedeHb 3aKpeIULieT IOTHOMOYMA, KOTOpbIe pean-
3yI0TC B OTHOLIEHMY BCeX, KTO HaXopuTcA Ha reppuropuy FOkoHa («reppuropuanbHas IOPUCIUKIVA»,
4. 3 mpuioxkeHust 3). YeTBePTHIT CIIMCOK COCTAB/IsIET BOIPOCHI «4pe3BbIYaiiHoil opucaukumm» (I1. Xorr
u M. Typmnenb ykaspiBaioT, 4To «B CoI/allleHuy O CaMOYIIpaB/IeHny NepBbix Haumii fOxoHa npepmpu-
HATA MOMIBITKA IPeYNpPeNUTh BO3MOXHBIE IIPOOIEMBbI, KOTOpPbIe MOTYT BO3HUKHYTb B Ype3BbIYAiIHOM
CUTYyaIluM B Pe3y/nbTaTe TepPUTOPUATBHBIX MU IIePCOHANTBLHBIX OTPaHNIeHNIT TOTHOMOYMIA ITePBBIX Ha-
muit». Cm.: Hogg P, Turpel M. Op. cit. P. 199). B cooTBeTcTBMY C 4. 1 IPU/IOXKEHN HepBble Hayu 06/1a-
JAIOT VICK/TIOYMTETbHBIMY 3aKOHOIATETbHBIMI ITIO/THOMOYMAMY B OTHOLIEHWMN YIPaB/IeHNA BHY TPEHHe
IeATEIbHOCTBIO, CTATyCa JINLY, MIOATIA/IAIOIIVX [IOf] Pery/IMpPOBaHIe 3aKTIOUNTE/IbHBIX COITTAIIeHMIT («I1c-
KITIOYNTEbHAA 0PUCHUKINA» ). COIIACHO 4. 2 MPUIOXKEHNA 3 IIPeyCMOTPEHbI IIPAaBOMOYNA 110 PETYIsA-
ILIYIM COLMAIBHBIX U MEAMIVHCKMX YCIYT (32 MCKITIOYEHVIEM TMIeH3VPOBAHUA U PeTyIMpOBaHNA JaHHBIX
YCIYT 3a Ipefe/laMy TEPPUTOPUY TTOCE/IEHN ), BOIIPOChI aOOPUTIe€HHBIX SA3BIKOB, IYXOBHBIX M KY/IbTYp-
HBIX BEPOBAHMII U NMPAKTUK, YIeOHBIX IPOTPaMM, PerucTpauuy O6paka, CTaTyca >KUTe/s, IPUSHAHUA
abopureHoB (He) HeecCIOCOOHBIMY, BOIIPOCH HAC/IEHOBAHNA, 3aBelllaHNsA, PETyIMPOBaHIUe YCIYT, IT03BO-
JIAIOIMX PelIaTh CIIOPBI MEX/Y SKUTE/LAMU BO BHECYIleOHOM NOPAZIKe, M APYTIe BOIPOCH («IIePCOHANb-
Has IOPUCAUKIV»). YacTb 3 IpUIOKeHN: 3 IIpefycMaTpuBaeT, YTO MepBble HAl[MM BIIpaBe IPUHMMATD
3aKOHBI MECTHOTO 11 YaCTHOTO XapaKTepa B paMKax I0Ce/eHN 110 CIefyIolMM BOIIPOCaM: YIIpaB/IeHue,
KOHTPOJIb U 3aIIITa TOCEIEHNI, IPUPOHbIE PeCyPChI, COOP, 0XOTa, TPAIIINHI, PbIOaIKa, 3aIUTa FUKOI
IIPUPOJbI U CPefbl OOUTaHMs, KOHTPOJIb U 3aIPeT YCTAHOBKM PeKTaMHBIX I[UTOB, TULEH3VPOBAHNE U
perynmpoBaHue JesTeTbHOCTH, OCYIeCTB/IAEMON B IIpefie/iaX TepPUTOPUM NIPOKUBAHNUA, KOHTPOMDb 1
3ampeT 00IIeCTBEHHbIX UT'P, CIOPTUBHBIX MEPOIPYATHIL, TOHOK, KOHTPO/Ib B OTHOLICHNM 3JaHMIT U CO-
OpY’KeHWIT, CAHUTAPHOTO COCTOSHMA, KOHTPOJb U 3aIIpeT BaJeHN, NCIIOTb30BAHNA OTHECTPETbHOTO
U VIHOTO OPY>KMs, B3PBIBUATHIX BEIleCTB, 30HMPOBAHNE, IVIAHNPOBAHNE U pasBUTVE 3€Me/lb, MeCTHBIE
CTyXObl, CKOT, OTIIPaB/IeHNe IIPABOCYANS, OXPaHa OKPY>KaIolllell Cpefibl, HATIOr006/I0XKeHe, KOHTPOTIb
U 3aIIpeT II0OBIX [eliCTBUIL, KOTOPbIe MOIYT/IPENCTABIAIT YTPO3y IyOIMIHOMY HOPSAKY, MUPY 1 Oe3-
OIIACHOCTY, M JIPYTHe BOMPOCHI («TeppUTOpMAIbHAsA IOPUCAUKINA»). «Ipe3BbIaliHble ITTOTHOMOYN»
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AHanM3 KOHCTUTYLVIOHHO-IIPABOBOro craryca COBeTOB MHJENCKUX OOIINMH
II03BOJISIET CHE/IATh BBIBOJ, YTO JaHHBIE OPraHbl HOCPEACTBOM IIPUHATHSA IIPABO-
BBIX aKTOB OCYILECTB/IAIT HOpMOTBOpuecKue ¢pynkunu. Hanenenne ux mpaso-
IPVYMEHNUTETIbHBIMY IIPaBOMOYMAMM (OXpaHa OKPY>KAIOLIeil Cpembl, KOHTPOJIb
npeObIBaHNUA /UL B TpefieiaX IMOCeNeHNs], ONpefe/ieHie KPUTEPIeB K ieHaM
coo01IecTBa 1 T.Jj.) CBUJETENbCTBYET O HMPUHAIEKHOCTU KOHTPOJIbHO-PaCIo-
pAnuTenbHbIX QyHkumit. [IpyMeHeHne Mep OTBETCTBEHHOCTM B Bufie MITpagoB
n muenys cBo6oas! (cT. 81 VIHpelickoro akra) ykasblBaeT Ha KBasuCyneOHbIe
byHKIVN.

[TocnenHAs MO3NULMA ABIAETCS YCTIOBHOM, IIOCKONIBKY CyfeOHas BIAacTb B He-
KOTOPBIX MHAEVICKMX COOOIIeCTBaX MMeeT BIIOTHE KOHKPETHYI0 GOpMY MHCTH-
tyumonamumsauuu. [Ipu atom Koncruryrms Kanajgel ofHO3Ha4HO OTHOCUT yro-
JIOBHOE IIPABO, MCK/II0Yasi OPTaHM3ALMIO CY/I0B 001IelT IOPUCANKIINY, HO BKITIOYas
CYJOIIPOM3BOJCTBO I10 YTOTOBHBIM Jie/laM, K VICK/TIOUMTeTbHOMY BefeHuto [Tapra-
MeHTa (cT. 91). A 110 BoIlpocaMm, IpefyCMOTPeHHBIM B VIH/IelickoM aKTe, OCYIIecT-
B/IAeT IOPUCAMKINIO Y/ TpoByHLMY (CT. 106 VH/eickoro akTa).

B nureparype ykaseiBaeTCs, YTO abOpUTeHHbIE CYAbl SIB/IAIOTCS COCTABHOI
YacTbIO CyleOHOI cucTeMbl mpoBUHINITY. Cy/bl MHAEVCKMUX IPYII (aKTUIeCcKn
ABJIAIOTCA JIOTIOJTHUTE/IbHBIM VHCTPYMEHTOM YPeryMpOBaHMs BO3HMKAIOIIUX
criopos™. I[Tpy 3TOM B paMKax OTHE/IbHBIX MH/IEICKMX Py GOPMUPOBaHIE COO-

[TO3BOJISIIOT [IEPBBIM HAIVISIM IPUHVMATD B IPe/eNax MOCe/IeHNIT MePbl B OTHOLIEHNH TI0OBIX VL, /IS
KOTOPBIX BO3HNMK/IA YPe3BbIYAIHAA CUTYaLMA B IIPeJieNax «IIePCOHAaMTbHOM IOPUCAVKIINI» I/ OKa3aHUsA
COMENICTBMA B MMKBUJALUY TAKOM CUTYallMK. YKa3aHHBIE IIOJTHOMOYNMA PEaN3YIOTCA laXKe IIPU YCIOBUM
IEICTBYA 3aKOHOB OOLIETO MPMMEHEHNs, per/laMeHTUPYIOIMX UeHTUYHbIe OO1leCTBeHHbIe OTHOLIE-
Hust (cT. 20). YkasaHHas CTPYKTYpa U COflepyKaHIe KOMITETeHLMI MIJIEMEHTHPOBAHbI B COITIAIIEHISI C
nepBbiMM HanyAMM FOxoHa.

7 Whonnock K. Aboriginal Courts in Canada. 2008. P. 9. Available at: www.scow-archive.libraries.
coop/library/documents/Aboriginal_Courts_Fact_Sheet.pdf (maTa o6pamers: 09.02.2018)

3% B 4acTHOCTHM, MHCTUTYLMOHAIM3ALVI MUPOBOTO Cyfia mpeaycMoTpeHa CorialieHueM ¢ TANHKI-
tami (cT. 13.6.0 Cormamenus o camoynpasienun). B passurue nonoxxennit CornauteHns IpuHAT AKT 0
MUPOBOM cyfe u cyne6HoM CoBete. MUpoBoOIi cyf GOpMUPYETCA IO ORHOMY IIPEACTABUTENIO OT K/IaHa
Ha OCHOBaHuM peenys cyfie6noro Cosera (cT. 34 AKTa 0 MUpPOBOM cyfie u cyfe6HOM CoBete). JJaHHBII
OpraH OCYIeCTB/sIeT IIOTHOMOYNS B OTHOLIEHNI MECTHBIX 3aKOHOB, IPUHATHIX B PaAMKaX KOMIIETEH-
uyy wieMeHy. CyJ TakKke paspelraeT CIiopbl MeX/y WIeHaMI TPYIIIbI IPU YCIOBUM MX COITIACUS IS
HepefiauM fiefa B JAHHBIA CY/, @ TAK)Ke CIOPBI MEXXAY M BHYTPY KJIAHOB IPY COI/IACUM Jufiepa KiIaHa,
OCYILeCTB/IsIeT CYAeOHbI Ha/I30p B OTHOLIEHWM HEICTBUI U PELIeHWII [TTABHOTO U MCIIOTHUTEIBHOTO
CoBeTa, pacCMAaTpUBAET aANE/UIALUY HA PEIeHNs JODKHOCTHBIX JIUIL M aJIMUHUCTPATUBHBIX OPTaHOB,
OCYILeCTB/IAET MHBIe TOMHOMOYMA (CT. 6 AKTa 0 MUpoBoM cype u cyne6HoM Coserte). Cm.: Teslin Tlingit
Peacemaker Court & Justice Council Act (2011). Available at: www.ttc-teslin.com/_literature_133772/
Peacemaker_Court_and_Justice_Council-Act (gara obpamenus: 08.02.2018). BepxoHbiit cyn IOkoHa
paccMaTpuBaeT Jie/la B OTHOLIEHMY BCeX BOIIPOCOB, BOSHMKAOLINX B PaMKax HacTos1lero CorameHns
VLU 3aKOHOJATEIbCTBA, IIPUHATOr0 Ha ocHOBe Cornamenns (cT. 8.11 AkTa 0 MMPOBOM CyJie U CyAe6OHOM
Cogerte). [Ipu aToM HuKakue nonoxeHuss CorauieHns He OrpaHNIMBAIOT OPUCAUKINIO GefepaTbHOrO
cyna Kanappl, npegycMorperHyto AKToM o ¢enepanbHbix cyaax Kananosr 1985 roga. Cm.: Federal Courts
Act (R.S.C., 1985. P. F-7). Available at: www.laws-lois.gc.ca/eng/acts/F-7/ (zata o6pamenns: 08.02.2018).
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CTBEHHBIX CyAeOHBIX OpraHoB 3ampeneHo. Tak, c¢T. 141 paspena Cornamenus ¢
VHJENaMJ TCABBACCEH YCTAHABIMBAET, YTO IIPABUTENbCTBO NAHHON MHAEVICKON
Hally} He BIIpaBe OCYIECTBIATb IOTHOMOYMA 110 YYPEXIEHUIO CY/I0B. YTONOB-
Hble Jiefla U TpaKJaHCKye CIIOpPBl paccMaTpuBaIOT cyabl bpuranckoi Komym6um
(ct. 150). C yueToM TOTO, UTO CyfreOHas BIACTD B IIpefiesiax MHAEICKIX cO001IecTB
Kanappl Topko popmupyercs, 1je1ecoo6pasHo 06paTUTHCS K OIBITY IVIEMEHHBIX
cyzoB B peseppanuax nnpjennes CIIA.

Cormacno § 1302 Csopa 3akoHoB CIIIA* nyieMeHHBIe CyABl pacCMaTpyBaIOT
YTOJIOBHBIE JIe1a, TI0 KOTOPBIM CPOK TIOPEMHOTI'O 3aK/II04€HNA BapbUPYeTCs B M-
masoHe OoT 1 1o 3 yleT 3a OffHO IpeCTYIUIeHNe, VIV IIpefycMOTpeH mTpad, pas-
MepoM OT 5 1o 15 ToIc. gomt. IIpy 3TOM yKa3aHO, YTO HUYTO HE MOXKET ITOB/IUATD
Ha obOs3arenbctBa CIIIA waM mpaBUTENbCTBA IITATa, KOTOPOMY Je/IeTMPOBaHBI
nonnHomounA CIIA 1o paccnefoBaHNIo MPeCTYIUIEHNIT Ha TEPPUTOPUAX IIPOXKU-
BaHus uHpees (map. 1302 pasa. 25 CBoga 3akoHOB). B oTHOIeHNN rpakgaH-
CKOTO CYZIOIIPOM3BOACTBA CYAbI IVIeMeH 00/1alaloT IPUCAMKIINENT TI0 pacCMOTpe-
HMIO JIeTI C y9acTyeM MH/IeI1eB ¥ HeMHEIIIIeB, IIPOXXMBAIOLINX MM pabOTAIOIMX
Ha TeppuTopuy pesepauyy. OpJOHAHCHL ¥ OOBIYHOE IIPABO IIEMEH HpVMeHs-
eTCs IIPU YCJIOBUY, YTO OHM He IPOTUBOPpeYaT IPaKJaHCKOMY 3aKOHOIATe/IbCTBY
CHIA (§ 1322 pasgena 25 CBojja 3aKOHOB).

ITpn stom Bepxosubui cyn CIIA mocTtaHOBMI, 9TO IVIEMEHHBIE CY/bl ABJIA-
I0TCs1 Hambornee MOAXOAAIM (GOPyMOM /IS ONIpeeNieHNsT OPUCAUKIUY B CBeTe
YCTIOBUII IJIEMEHHOTO CyBepeHuTeTa. IIpaBa ImieMeH B cdepe caMOyIpaBIeHNsA
MpefyNpeXaaT pacnpocTpanenne opucaukuum cypos CIIA Ha Tepputopmax
npoxxusanys unpeines (Indian Country). BepxoBHblit cyx ykasan, uro degne-
pajIbHbIE CYABI HO/DKHBI YBaXKaTh IIPEPOTaTUBBI IVIEMEH B chepe caMoyIpaBiie-
HUA U OTKa3bIBATh B PACCMOTPEHNM Jie/ IIPEX/Ie YeM CTOPOHAMU MICUYEPIIaHbI BCe
CpeficTBa B IVIEMEHHBIX cyAax'’. BeposATHO, pasBuTHEe MHCTUTYTA CyfieOHOI BiIa-
ctn ¢ yueToM ombiTa CIIIA croco6cTByeT ONTUMU3AIUY PeXIMa CaMOYIIpaBie-
HUA MHAelickux rpynn Kanagbl.

Vupeiickue TOCeIeHNs 3aHUMAIOT 0C000€ MeCTO B CTPYKTYPe FOCYAaPCTBEHHO-
TePPUTOPUATIBHOTO YCTPOJICTBA KaHAICKOM (pefepanyyt. B oTHOIIeHNY HUX NTpuMe-
HSETCsl KOHCTUTYIVIOHHO-IIPABOBO pexkyM (110 VIH/eIICKOMY aKTY), OT/INYAIOIIVI-
Cs OT PeXMMa, IIPEyCMOTPEHHOTO /I TPOBMHLIMI I MyHULIMIIA/IUTETOB. B pamkax

3aK/II0UNTENIbHBIM COIVIAIICHNEM C MHEMI[aMI HYLITA IIPABUTENbCTBY IPYIIIBI IPEJOCTAB/ICHDI TOTHO-
MO4YnA 110 (bOpMI/IpOBaHI/IIO cyna (TaKOIZ aAKT Tpe6yeT yTBep)KJIeHI/[H IIpaBUTETBCTBOM KaHaﬂbI). TToka
TaKOJi CyJI He CO3/IaH, IIO3TOMY B CUJIY CT. 31 pasfi. 12 3TOro JOKyMeHTa CyJOIPOM3BOJCTBO OCYILECTBIA-
eTCsl IPOBMHINANBHBIM CyfoM Bpuranckoit Komym6un. Cwm.: Nisgaa Final Agreement (1999). Available
at: www.aadnc-aadnc.gc.ca/eng/1100100031292/1100100031293 (mara ob6pamtenus: 08.02.2018)

¥ US. Code. Available at: www.law.cornell.edu/uscode/text/25/1452#d (mara o6pauienns: 17.01.2018)

* Williams v. Lee 358 U.S. 217 (1959). Available at: www.supreme.justia.com/cases/federal/us/358/
217/case.html (gara o6pamenns: 18.01.2018)
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COIVIALLIEHMI C MH/IEICKMMU TTOCETeHMAMY KOHKPETU3UPYETC X KOHCTUTYIMOH-
HO-TIPaBOBOJI CTATyC. YKa3aHHbIe O0Iye IPU3HAKY aKTYa/IM3UPYIOT BOIIPOC O CO-
OTHOIIEHNM IAaHHBIX ITOCE/IEHNI C TePPUTOPUATBHBIMY ABTOHOMVAMI.

4. KOHCTUTYLLMUOHHO-NPABOBO CTaTyC UHAEMUNCKMX
nocesieHui u ero npesioMsieHe B NpU3mMe MHCTUTYTa
TeppuTopuanbHO aBTOHOMUMU

C dopmanpHbIX mo3ULMit MHAEVICKMe oceneHns Kanapl MO>XXHO ObIIO ObI OT-
HEeCTM K TeppUTOPMA/IbHBIM aBTOHOMMAM noymtideckoro tuma*!. Tak, cTaTyc uH-
IelilleB ¥ UX TIOCeTeHMIT orpenensieTcss VIHelickuM akToM b0 CoryialieHueM
denepanbHOrO MPaBUTENBCTBA C MHJEVICKVMI TPYIIIaMI. VIHZeMIIbI MMEIOT KOH-
CTUTYLIUY, U30MPAIOT COBETHI, HaJle/IeHHbIe HOPMOTBOPYECKNIMY, IIPECTABUTEb-
HBIMU U MHBIMU ITOJTHOMOYMAMMN. [IpuHMMaeMble aKThbI JO/DKHBI COOTBETCTBOBATD
001IeroCyIapCTBEHHBIM aKTaM, IellapTaMeHT 110 Jie/laM MHJielileB 1 pasButuio Ce-
Bepa Kanajpl 06/1aiaeT mpaBoM BETO 10 OTHOIIEHMIO K OT/Ie/TIbHBIM IIPYHIMAeMbIM
VHJIEVICKMU coo0IecTBaMy 3akoHaM. Kpome Toro, MHAeIIbI 06/1alaloT YHIKa/Ib-
HOJI CaMOOBITHOCTBIO, OIPEE/IAIOT PEXKUM IPOKUBAHNS Ha TEPPUTOPUU COOTBET-
CTBYIOILVIX OOIIVH, B HEKOTOPBIX ITIOCETIEHNUAX CO3/JaHbI Cy/ieOHbIe OpraHbL.

Kommnerenuns CoBeToB MHJENCKUX OOIMH y>Ke IPOBUHIIVAIBHOM, HO IIpe
MYHULIMIAAbHONI. bonee mmpokas KoMIeTeHIMA NMPOBMHINI IEPBOCTEIEHHO
IpefonpeaenseTca TeM, YTO VX IyO/IMYHble OpTaHbl BIACTY BIIPaBe OCYIIECT-
B/IATDh HapAAy C (efepamnyeil perTaMeHTAlVI0 OTHEIbHBIX CTOPOH >KM3Hefes-
TENIBHOCTY MHAEVICKMX 001yH. KoMIteTeHI[MA MyHMIIMIIATNTETOB BapbUPYeTCs B
3aBUCUMOCTH OT IPOBMHIIVY, IIO3TOMY CPABHUTE/IbHbIN aHAMN3 B 9TOM aCIEKTe
IpeAIoIaraeT U3BeCTHYIO CTEIIeHb TOTPeITHOCTI .

' Andpeesa I'H. KOHCTUTYLMOHHOe IPaBO 3apybexHbIX cTpaH. M., 2009. C. 373; Bumpyx H.B.
IIpaBo, AeMOKpaTys U TMYHOCTb B KOHCTUTYLIMOHHOM M3MepeHMN: (MCTOpMsA, ZOKTPYHA U MIPAKTUKA).
Vi36pannble Tpynst (1991-2012 rr.). M., 2012. C. 135; J8a+oe B.B. Bonpocsl Teopuyt rocyAapcTBEHHOTO
ycrpoiictsa // Kypran poccuiickoro npasa. 2002. Ne 1. C. 94; /lexcun J.B. TepputopnanbHast aBTOHOMIS
B CHICTEME KaTeTOpMii TOCYAAPCTBEHHOTO yCTporicTBa // KoHcTuTyImoHHOE M MyHMIIMTIIAZIbHOE TIPABO.
2013. Ne 3. C. 60-61; Muwun A.A. KoHCTUTYIMOHHOE TIPaBO 3apyOexXHbIX cTpaH. M., 2009. C. 110; Tpa-
HuH A.A. ADMIHNCTPaTUBHO-TePPUTOPMAIbHASA OPIaHM3ALMA KallMTaINCTIYECKOIO TOCyaapcTBa. M.,
1984. C. 18; Yupxun B.E. K BOIpocy 0 MOJe/IAX BIacTU B COBpeMeHHOM ob1ecTBe // KoHCTUTYIIMOHHOE
1”1 MyHunynanpHoe npaso. 2014. Ne 5. C. 3-7; On sce. Koncturynusa B XXI Beke: CpaBHUTEIbHO-IIPABO-
Boe nccregosanye. M., 2011. C. 401; Ox xe. Koncturynuonnas repmuHonorus. M., 2013. C. 123; O se.
ITy6nudHast BIacTb B COBpeMeHHOM obiiectBe // KOHCTUTYLMOHHOE M MyHUIMIAIbHOE mpaBo. 2013.
Ne 4. C. 12-15; O se. CpaBHUTENbHOE rOCyfapcTBoBefienue. M., 2011. C. 50.

2 B 060611eHHOM B1fie cepy KOMIIeTEHIIMI MYHULMIIATIbHBIX 00Pa3OBaHMIl COCTABILAIOT YIIPaB-
JIeHVie MECTHBIMU TIONMUIENICKUMM M TOXKaPHBIMU TIOAPAa3Ie/eHNAMY, MYHUIMIIAIbHbIA TPAaHCIIOPT,
obpasoBaHye U pUHAHCUPOBAHIE LIKOJbHBIX COBETOB, IVIAHMPOBAHIE M Pa3BUTHE TEPPUTOPUIL, 37pa-
BOOXpaHEHNe, Ky/IbTypa, UCKYCCTBO, COLMaNbHAsA MOAJepXKa, (PMHAHCHI ¥ MYHULMIIAJIbHbIE HAJIOTH,
IapKy U VHbIe OTKPBITHIE /IS OOLIeCTBEHHOCTH MecTa (pecTopaHsl, 6a3bl OTABIXA, TOPTOBbIE LIEHTPEI),
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CpaBHNTEIbHBIN aHA/MN3 KOMIIETEHI[Y VHENCKIX COOOLIeCcTB ¥ MyHUIUIIA-
JIUTETOB CBUJIETEIbCTBYET O HAIMYMM CXOGHBIX YePT 10 KOHKPETHBIM IIpeMeTaM
IIPaBOBOTO peEryIMpoBaHMsA (3ApaBOOXpaHeHMe, KYIbTypa, MCKYCCTBO, TPaHC-
HOPT, MPEeANPUHMMATENbCTBO U Jp.), YTO 3aKOHOMEpPHO O0YCIOBIMBACTCA YHU-
BEPCA/IbHOCTDBIO COJlep>KaHMA JIOKa/IbHBIX MHTepecoB. BMmecTe ¢ Tem mpaBomMo4nsa
110 (OPMMPOBAHNIO CYAE€OHBIX OPTaHOB, OCOOBIT HAJIOTOBBIN PEXXMM MHJEVICKIX
TPy, OOLIMHHBIE NpPaBa Ha 3€M/I0, BO3MOXKHOCTb OIIpefie/ieHNs1 KpUTepueB
KBa/IMPMKALNMI YICHOB COOOILIECTB ¥ peXXyMa IpeObIBaHsI Ha TEPPUTOPUM I10-
CeJIeHMI TIOCTOPOHHUX JINI] SIBJIAIOTCA HEOTbEeM/IEMbIMU IIPU3HAKaMM KOHCTUTY-
I[IOHHO-TIPABOBOT'O CTaTyCa MHACCKIX COOOIIEeCTB, OT/IMYAIOIMMI UX OT MYHI-
IUnaabHbIX 06pasoBanmit. Ha 310l 0CHOBe BO3MOXXHO KOHCTATMPOBATh HAII4ue
Y MHJIEVICKMX COOOIIECTB COflep>KaTe/IbHO PaCIIMPEHHON KOMIIETEHIIVIM OTHOCH-
T€/IbHO MYHULIAIIA/INTETOB.

B cucTeMHOM eIVHCTBE yKa3aHHbIe IPU3HAKM CBUJIETEIbCTBYIOT O MPUCYLINX
VHJENICKUM ITOCE/IeHNUAM NPU3HAKAX TEPPUTOPUATBHONM aBTOHOMMUM. MeXTy TeM,
fake TpU Ha/JIM4YUM JJAHHBIX TOXKJECTB, MHJEJICKIe MOCeeHNs B IOJIHOI Mepe
TEePPUTOPUAIBHBIMY aBTOHOMMAMM He ABNAKTCA. B 3TOM I/IaHe cIpaBeInBO
mueHre T.f1. XabpueBoit, 4To «pesepBalyy KOPEHHOTO HACE/IEHNA He ABJIAITCA
TePPUTOPUAIBHBIMU aBTOHOMMSAMY, @ 3aHMMAKIOT 0c000€ MOMTOXKEHVe B K/IacCH-
¢dukanyy popM camoonpenenenys Hapogos»*. OgHaKo aBTOp He 000CHOBBIBAET
CBOETO BBIBOJIA.

C Hamreyl TOYKM 3peHns, [ KBaIMQPUKAIVM TIOObIX BHYTPUTOCYAAPCTBEH-
HBIX 00pa30BaHNII B Ka4eCTBE TePPUTOPMATbHBIX aBTOHOMII HEOOXOMMO TIPK-
MEHATb CIefyIolIVe KpuTepuu: 1) 00 beKTUBHO IPUCYIIasA UAEHTUYHOCTD (HalMO-
Ha/IbHO-3THMYeCKas, KyIbTypHasl, pe/Iurno3Has, reorpagudeckas); 2) puxcanus
PacIIMpPEHHO COflep>KaTelbHO Pa3HOIIAHOBOJ KOMIIETEHLIM OTHOCUTE/IbHO
VIHBIX BHYTPUIOCYAAPCTBEHHBIX 00pa30BaHNII IO OCYILIECTBICHNIO CaMOYIIPaB-
JIeHNs1, TIO3BOJISAIONIEl KOHPUIYpUpOBaTh 000COO/IEHHBIN IPABOBOIL IOPAIOK;
3) nepcoHnuUKanVA TapaHTUII KOHCTUTYIVIOHHO-IIPAaBOBOI'O CTATYyCa II0 €T0 pe-
a/M3anyuy, OXpaHe 1 3amnte; 4) Hammaye (PMHAHCOBBIX U MHBIX PECYPCOB IJIA pe-
aNM3alyy IMOJIHOMOYMI B OTHOILIEHUY IIPESYCMOTPEHHBIX IIPEAMETOB BeIeHUA.

BOZIOCHa6)KeHIe, BOJOOTBEeeHNe, XXUBOTHBII MUD, TerlepOHM3aALN, 9MeKTpUdIUKaLs, Fa30CHabXKeHe,
IpeAnpUHIMATeNnbCTBO. CM.: CT. 5, 232 MyHuumaabHoro akta Manuto6sl. The Municipal Act of Mani-
toba. Available at: www.web2.gov.mb.ca/laws/statutes/ccsm/m225e.php (mata obpamenns: 01.02.2018);
cT. 1, 11 Mynunumanbssoro akta OHTapyo. Municipal Act of Ontario. Available at: www.ontario.ca/laws/
statute/01m25#BK16 (mara o6pamenus: 01.02.2018); Local Government National Reports. Available at:
www.regional.gov.au/local/publications/reports/index.aspx (maTa obpamenus: 01.02.2018). Cm. Taxxe:
Jlapuues A.A. TIpaBoBOe perymupoBaHIe M OpraHM3alMsA MeCTHOTO CaMOYIPaB/IeHNA: oIbIT KaHafbl
€ro IPYMEeHMMOCTb B POCCUIICKMX ycnoBuAx. M., 2017. C. 215-216.

¥ Xabpuesa T.A. CoBpeMeHHbIe IPOOIEMbI CAMOOIIPEAE/IEHNSI THOCOB: CPABHUTEIbHO-TIPABOBOE
uccinenoBanue. M., 2010. C. 179.
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ITpy opHOBpeMeHHOJ NPVHAJIEKHOCTY BHYTPUTOCYAAPCTBEHHOMY 00pas3o-
BaHUIO JAHHBIX IIPU3HAKOB €Tr0 IPaBOMEPHO paccMaTpyBaTh B KayecTBe MOTHO-
LIeHHOJl TeppUTOPUAIbHON aBTOHOMUN. B OTCYTCTBUE OFHOTO MM HECKOTbKMX
IIPU3HAKOB, C/IeyeT KOHCTaTXPOBATh OTPAaHNYEHHOCTb aBTOHOMMM OO0 ee OT-
cyrctBue. Tak, JekIapupoBaHHast COiepXKaTe/IbHO paclIMpeHHass KOMIIeTeHIVsA
VHJIEVICKMX COOOIIeCTB 10 OTHOIICHNIO K MYHUIIVIIAINTETaM HUBEIUPYIOTCA OT-
CYTCTBMEM BO3MOXKHOCTY KOHQUTYPUPOBATh COOCTBEHHBIN IPAaBOBOII MOPSAMIOK,
HEJOCTATOYHBIMM TaPAaHTVAMY KOHCTUTYIIVIOHHO-IIPAaBOBOTO CTaTyca U feduIiy-
TOM (PVIHAHCOBBIX Y MHBIX PECYPCOB.

K. JIagHep BbIfienAeT Claepyolye CXOACTBA ¥ OTIMYNA MHAENCKUX OOIUH 1
MYHUIIVIIAJIUTETOB, OTpaXKalollye IpaBoMouusA 1o GOpMMPOBAHNMIO COOCTBEH-
HBIX IIPAaBOIOPSKOB M TapaHTUM KOHCTUTYLVIOHHO-IIPAaBOBOTO CTATyCa: «MY-
HYIIMIIATbHbIe IPABUTEIbCTBA HAXOAATCA B COCTOAHUY CYOOpAMHAIINY, TaK Kak
He 0071a/Jal0T aBTOHOMMEYI B paMKax coOCTBeHHOI cepbl opucanKuym. CoBeThl
VIHJIEICKMX TPYIII M MYHUIIUIIQTUTETOB He VIMEIT MOTHOMOYMI 10 GopMUpo-
BaHMIO I0XOJIOB HA OCHOBE HAJIOroo0/oXeHus. B pe3ynbrate oHM He CIOCOOHBI
(GYHKIMOHMPOBATh B Ka4eCTBE OPraHOB YIIPAB/IEHVA M yYacTBOBATb B a[MIHM-
CTPUPOBAHUM ¥ OKa3aHNM YCIIYT 0e3 pecypcoB, BbIAeNsIeMbIX (efiepariyieit 1 mpo-
BUHIVAMU. MyHUIIMITATUTETHI M MHJEVICKIe COOOIIecTBa CTECHEHBI B IIPAaBOMO-
YMAX T10 CO3AAHNIO, TOIKOBAHWIO U1 00€CTIeYeHNIO [Ie/ICTBIS 3aKOHOB B TPaHNUIIAX
COOCTBEHHOI TeppuTOpUN. ITO OOYC/IOBINBAETCS TEM, YTO IIOTHOMOYMS MH el -
CKMX TPYIII ¥ MyHUIIUIIQ/JINTETOB ABJIAIOTCA HAe/IeTMPOBAaHHBIMY Y TIPMHAJIEXKAT
VIM Ha OCHOBE ITOJIOXKEeHNI KaHa/[CKoll KOHCTUTYI[MY U IPMHMMAEMBIX B COOTBET-
CTBUM C HeJl aKTaMm»*.

«Bmecte ¢ TeM, — nuer K. JIagHep, — coBeThl MHJENCKUX IPYNI yCTyIa-
I0T COBeTaM MYHMIMIIAIUTETOB B CUIY TOTO, YTO MYHMIMIIA/IbHBIE IIPABUTE/Ib-
CTBa He SAB/IAIOTCA 00BEKTOM ITOBCEJHEBHOTO YIIPAB/ICHNs CO CTOPOHBI IIPOBJH-
uii. B cBolo ouepenb cOBeTHI MH/IEICKMX TPYIII IIPEACTABIAIT cO00il OOBEKT
HENpepbIBHOI peanusaluy MOTHOMOYMII QefepaqbHOTO IPaBUTENbCTBA U Ha-
pacraroeit cepsl BIMsAHMA TpoBUMHINITY. [lemapTaMeHT IO [eaM MHIENIeB
u passutuio Cepepa KaHampl okasplBaeT IOCTOAHHOE BIVISHNE VI BMEIIVMBACTCA
B yIpaB/ieHVe coBeTaMy. [JaHHBIN OpraH ¢emepanbHOrO IPaBUTEIBCTBA MOXKET
KOHTPO/IPOBATh JTI0ObIe CPefiCTBA OOLIVHBI, OCYIIECTB/IATh AIMUHNUCTPUPOBA-
HIle U TIPeIbsBIATh TPeOOBaHMA 00 OTYETHOCTH, IIepeCMaTPUBATh Pe3y/IbTAThI
BBIOOPOB, YIIPaB/IATh B KadecTBe TpeTbell cTopoHsl (third party management),

* Ladner K. Indigenous Governance: Questioning the Status and the Possibilities for Reconciliation
with Canada’s Commitment to Aboriginal and Treaty Rights. Research Paper for the National Centre for
First Nations Governance. 2006. P. 11. Available at: www.fngovernance.org/ncfng_research/kiera_ladner.
pdf (mara obpamenns: 09.02.2018)

# Ibid. P. 11.
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IIPUHMMATD 3aKOHBI B paMKax crateit 73, 82 Vuperickoro akra»*®. Ha 3T0i1 0cHO-
Be CJIefyeT C/IeTIaTh BBIBOJ], YTO MHJIEVICKIE COOOIIeCTBa He IMEIOT IIOTHOMOYMIT
CaMOCTOATeNIbHO (OPMMPOBATb 1 TPAaHCHOPMUPOBATb COOCTBEHHBIII IIPABOBOII
nopAfok. IIpy aToM KOHKpeTH3Mpylolyie KOHCTUTYLMOHHO-IIPABOBOI CTaTyC
VHJIEICKMX OOIIMH COIIAlIeHVsI Y IPUHATBbIE Ha VX OCHOBE KOHCTUTYLIMY, TIPU-
3BaHHbIE TAaPAHTUPOBATh NPAaBO CAMOYIIPABJIEHNA, [Ja/lIeKO He BCEra HOCTUTAIOT
3TOI 1EeJN.

B nuteparype orMevaeTcs, YTO ¢ IPUHATIEM (efiepanbHBIM IIPAaBUTENTbCTBOM
AxTa 06 MHpeIIIaX KpU M HacKamy ObUIM CO3[jaHa HOBasdA, OT/IMYAIomaAcs oT VH-
IeVICKOTO aKTa KOHQUTypauys MHCTUTYTa MECTHOIO CaMOYTIpaB/IeHMs JaHHBIX
Hauuit. IIpy 5TOM HOBBII PEXUM CaMOYIIPaBJIEHM:A CYLIECTBEHHO He OT/IMYa-
eTCsl OT JIOTMKM, JIeXKalell B ocHoBe VIHpelickoro akra. VHpeiam ObUIO HaHO
HECKOJIbKO 6OJIbIlle TIOJTHOMOYMIT B IPVHATUY MECTHBIX 3aKOHOB, @ X a[IMIHM-
CTpaTVBHbIE pelleHNs IepecTany ObITb 00beKTOM MUHNUCTEpCKOro Bero. OpHa-
KO «JIaHHbIe COOOIIeCTBa MO-IPEeKHEMY pacCMaTPUBAIOTCA B KauyeCTBe KpeaTyp
¢enepanbHoro IIpaBuTenbcTBa, KOTOPBIE B 3HAYUTEIBHOI CTEIEHM 3aBUCAT OT
¢uHaHCMpOBaHMA defiepaniy M OTPaHNYEHBI B BO3SMOXKHOCTH IIPOBENEHM I10-
JTUTUKY, OT/INYAIOLIEICS OT IIPOBMHIIMANIbHO»* . AHa/IOTMYHbBIE JOBOJBI yKa3aH-
HBIII aBTOP OTHOCUT K IlepBbIM HauAM IOkoHa u nHpeinam Humra*,

B sToMm acnekre 3acimy)X1MBaeT TaKKe BHMMAHMA TOT (HaKT, YTO BO3MOXXHOCTD
peanmsanyy MHAEVICKMMU TPYTIIIaMy IIPeJOCTABIEHHBIX TIO/THOMOYMI OCTIOXKHSA-
eTcsl IpMMeHeHNeM B OTHOIIEHM) HUX aKTOB (eflepaJbHOTO ¥ PErMOHATbHOTO
YPOBHeif, KOTOpble HepefKo ImpoTuBopedaT Apyr apyry. I1. Xorr o60cHOBaHHO
TIO/[YepKIBaeT OObEKTUBHBII XapaKTep TPYAHOCTEN Ipy pasrpaHndyeHus depe-
pa/IbHOI WM peruoHanbHOM KoMieTeHUun. OH NomYepKMBaeT, YTO «BOIPOCHI
ob1edenepaTbHOr0 3HAYEHM JO/DKHBI BBIXOAWUTD 32 IIPefe/ibl IHTEPECOB IPO-
BUHIUM WM KacaTbcs Bcelt Kananpl. Ho mpu mpuMeHeHMM HaHHOTO MOAXOAa
BO3HUKAIOT COMHEHNA B IIPaBOMEPHOCTV IpVMEHEHNSA YHMU(UIMPOBAHHOTO
IIOIXO/ja TIPAaBOBOTO PETY/IMpPOBAHNA B YCIOBUAX (pefilepaTMBHON MOJENN IoCy-
IapCcTBEHHOro ycTpoiicTBa Kanambm®.

Oco6oro BHUMaHUA 3aCIy>KMBaeT TOT GaKT, YTO peannsanusd VHAENCKIMMA
coo61IecTBaMy MOTHOMOYMIT OCTOXKHAETCA AedUUNTOM (PMHAHCOBBIX U MHBIX
pecypcoB. A.A. JlapiueB HallOMMHAET, YTO «aBTOHOMUSA MH/IEICKMX TPYIII B pe-
IIeHN} MECTHBIX BOIIPOCOB IIO/[PbIBAETCS B PeaTbHOCT TeM (PAaKTOM, YTO Y TPYIII
OTCYTCTBYIOT OO IPUCYTCTBYIOT B HE3HAYMTE/TbBHOM KO/MMYeCTBEe COOCTBEHHBIE

* Ladner K. Op. cit. P. 12.

¥ Canadian Politics / Ed. by J. Bickerton. Toronto, 2009. P. 189-190.
4 Tbid. P. 189-190.

¥ Hogg P. Op cit. P. 429.
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poxonb»’. T.Sl.XabpueBa Takxe MOFYEPKMUBAET, YTO «PUHAHCUPOBAHKE OOIIN-
HBI, KaK IPaBIUJIO, OCYIIECTB/IsAeTCA U3 QefepambHOro OI0KeTa, ja ¥ caMy 061y-
HBI U X MHOTOYVCIEHHbIe 00'befMHEeHNsI 00PAIAl0TCS CO CBOMMM MPobIeMaMu
IpeX/ie Bcero K (pefiepanbHbIM TOCYAapCTBEHHBIM OpraHaM»’’.

Heduunt caMoCTOATETBHBIX (MHAHCOBBIX PECYPCOB IIpeAIo/NaraeT MOm4y-
HEHHOCTD LIeHTPATbHBIM BJIACTSIM, YTO, B CBOIO OYepe/ib, HETATVBHO CKa3bIBAETCS
Ha peXJMMe OCYIeCTB/IeHUs IpUHAIeXallell KOMIEeTeHIUY, CIOCOOCTBYsI BbI-
XOJIALVIBAHVIO PO/IM ¥ 3HAYEHUs MHAEVICKMX TPYNI B KOHUTYPUPOBaHNUM CO0-
CTBEHHOT'O IIPAaBOBOTO MOpsfKa. MacumTabbl caMOYNpaBIeHNUs NO/DKHBI OBITh
IpAMO NPONOPIVIOHANIBHBL 00BEMY U COTEp>KaHNI0 KOMIIeTeHIN. B 0OBIYHBIX
YCTIOBMAX Y Hammuyy GYHAHCOBO-9KOHOMMYECKOTO IIOTEHI[aIa pacliipeHye
IPOCTPAHCTBAa CaMOYIIpaB/IeHNsI CIIOCOOCTBYeT IpouBeTaHuio Teppuropun. K.
DpsHKC ONIIET, YTO «aOOPUTeHHOe CaMOYTIpaB/IeHle COCTOATENbHO B PUTOPUKE
u puocoduit, HO B 3HAUUTETBHOI CTENIEH) OTCYTCTBYET IIPY IIPOBEEHNM TIIA-
TETIBHOTO aHa/MM3a CrielQyKM ¥ KOHKPETHBIX IIPe/IOKEHMIT» 2,

AHanu3 N03BOJIAET CLleNIaTh BBIBOJ, YTO VHJEVCKIE IIOCEIeHS MOYKHO KBaJIN-
¢$uIpoBaTh B Ka4eCcTBE TEPPUTOPUIL C IPU3HAKAMU OTPAHNYEHHOI aBTOHOMMII.
[Ipexxzie Bcero, aTo IpefoNpenensaeTcss OTCYTCTBYEM COOCTBEHHBIX PeCypCcOB U
rapaHTMil CaMOCTOSITEIBHOCTM. B TakMx yc/IOBUMAX HpMHaIjIexaliye oOuyHaM
IIOJTHOMOYYS MOTYT OBITb peany30BaHbl CAMOCTOATENIBHO TONBKO MAPTUKY/LAP-
HO. COOTBETCTBEHHO, PEeXXIMM CaMOYIIpaB/IeHNs MHAECKMX coobiecTs Kanazp
ABJIACTCSA YCEUEHHBIM, YTO 00yC/IOBIMBAETCA MO3NLMAMHA (pefiepasbHOro U Mpo-
BUHIVIAJIbHBIX OPI'aHOB ITyOIMYHO B/IACTIL.

B xauecTBe BO3MOXKHOTO MHCTPYMEHTa ONTHMM3ALNY KOHCTUTYIVIOHHO-TIpa-
BOBOTO CTATyCa MHJEICKIX COOOIECTB MOXKHO OBIIO OBI ICIIO/Ib30BATh MHCTUTYT
TepPUTOPMATIBHON aBTOHOMMM, IIOCKOIbKY MMEHHO OH IIPY IPaBUIBHOM IIPU-
MeHEeHMM I03BO/IsIeT 00eCceYnTh NepCOHNUIVMPOBAHHBIN YIeT pasHO0bpasus
COIMAIbHBIX COOOIIECTB I IPOIBETaHME TEPPUTOPUIL C OFHOBPEMEHHOI TUKBI-
Janyiell pasaN4HbIX IPOABIEHMI cTarHanuu. IlepBocTeneHHbIM yClIOBMEM OII-
TUMM3ALMM CTATyCa MHACHCKNX ITOCETeHNIT BBIIIAAUT X KOHCTUTYIMOHAIM3A-
VISl B KAYeCTBE CAaMOCTOATEIbHBIX BHYTPUTOCYAAPCTBEHHBIX TEPPUTOPHUATbHBIX
obpasoBaHuil. B ;aHHOM KOHTEKCTe peyb MAET O 3aKpervieHuu B Korcturynum
KaHagpl MH/IEIICKOTO MOCeNIeHNsT KaK CaMOCTOSITEIbBHOTO 9/eMEHTa CTPYKTYPBI
rOCYIapCTBEHHO-TEPPUTOPUATBHOTO ycTpolicTBa KaHazpbl.

% Jlapuues A.A. Vkas. cou. C. 32-33. Cm. Taxxe: van den Burg G. The Absence of Democracy in
Aboriginal Self-Governance Policy // Federal Governance. 2009. No. 1. Available at: www.ojs.library.
queensu.ca/index.php/fedgov/article/view/4395 (mata obpammenst: 09.02.2018)

! Xabpuesa T.A. Ykas. cou. C. 219-220.

32 Franks C. Indian policy: Canada and the United States compared. 1992. Working Paper 92-9.
Available at: www.escholarship.org/uc/item/3qw01688 (mara o6pamenusi: 09.02.2018)
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O6ocHOBaHHO 6b110 ObI 3aduKCHpoBaTh B KOHCTUTYIIMM B KadecTBe IPUH-
I[UIIa caMOYIIpaBjIeHye MHAEVICKMX OOLIVH, 4YTOOBI Ha OTYET/INBOM OCHOBe Qop-
MUPOBaTh KOHIIEIMIMY ero Marepuanusanuu. llenecoo6pasHo, HaCKOIbBKO BO3-
MOYXHO, Pa3TPaHNYNTh KOMIIETEHIIMIO PeryIVPOBaHM CTaTyca MH/IeIIeB MeXIY
denepanyet 1 MPOBUHLIMAMMA C II/IbI0 MCK/TIOUEHSI PUCKOB KOJUIM3MIL.

Kak nokasasa ImpakTuka, MHCTUTYT BBIOOPOB He SBJIAETCS NIPUBJIEKATeIbHBIM
IUISL MHAEVICKYX TPYIII B CUJIY €TO JUCCOHAHCA CO OObIYassMM U TPafuIuAMIY, a
TaKXXe 00BEKTVBHOI HEBO3MOXKHOCTH 0€3 COOTBETCTBYIOLIETO MHCTPYMEHTAPY
pelmnTh Hanbosee BayKHbIe JUIsI MHJEIIIeB COLMaNTbHO-9KOHOMUYECKue pobite-
MbL. B cBsI3M ¢ 3TMM 0GOCHOBAaHHBIM BBIIJISIAUT COBEPIIEHCTBOBAHME MOPSIIKA
dbopmupoBanus u festenbHOCTY COBETOB MHJIEVICKUX TPYIII ITyTeM MMIUIEMeH-
TAIVM TAaKMX Ka4eCTB KaK TPAHCIAPEHTHOCTD, IIOJKOHTPOIbHOCTDb PYKOBOJSALINX
ML, COOOIIeCTBY, 3aKpeIIeHe MMPOKIMX BO3SMOXKHOCTEN y4acTis B GopMIpo-
BaHNY OPraHOB CAMOYIIPaBJ/ICHN U B ero paboTe™.

PecypcHas ocHoBa (puHaHCOBas, OpraHu3aIioHHasA) NO/DKHA OBITH COpas-
MepHa ¢ KOMIIeTeHIMeil 1 6a3MpOoBaThCsI Ha IIEPCOHNMPUIMPOBAHHBIX TEKYIINX 1
MepCIeKTUBHBIX IUIAaHAX PAa3BUTUS TEPPUTOPUIL.

YKka3aHHBIE MPENIOKEHNS MOIIM Obl CIIOCOOCTBOBATH ONTUMMU3ALUU CaAMO-
yIIpaBlieHMs MHOENCKMX COOOIecTB, 00eCIedeHNIo MX CaMOJOCTaTOYHOCTY B
KayecTBE CaMOCTOSTENbHBIX 39/IEMEHTOB TI'OCYHAapPCTBEHHO-TEPPUTOPHUATBHOTO
ycrpoiictBa Kanajpl. Kpome Toro, Takoe pelieHye MO>KeT CIIOCOOCTBOBATD aKTH-
BM3AIVY COLMAIbHON POJIY YIEHOB MH/IEVICKUX OOILIVH B COIEVICTBUY IIPOLIBETA-
HUA COOCTBEHHBIX IOCEIEHNI Y TMKBUIALINA TEHJEHIIT K CTarHaI[ M.
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Constitutional Status of Canadian Indians and their
Settlements (in the Context of Territorial Autonomy)

igor Irkhin

Associate Professor, Faculty of Law, Southern Federal University, Candidate of Juridical
Sciences. Address: 88 Maxim Gorky St., Rostov 344002, Russian Federation. E-mail:
dissertacia@yandex.ru

Abstract

In this article based on the use of the comparative legal research method (internal
and external) the constitutional legal nature and the inherent features of the status of
Canadian Indians and their settlements are studied. On the basis of the historical-legal
method, the genesis of the institutionalization of legal status of the Indians in the context
of the implementation in Canada of trends and forms of equating them is studied. The
dialectical method is involved in identifying identities and contradictions between
constitutional-legal approaches to regulating the status of Indians among themselves,
as well as settlements in relation to the provinces and municipalities of Canada, the
concept of territorial autonomy. The relevance of the topic is determined by the feasibility
of studying the Canadian experience for its possible consideration in the legal regulation
of the status of the indigenous peoples of Russia. The novelty of study is predetermined
by a certain lack of relevant materials in Russian legal science on constitutional-legal
problems of regulating the statuses of Indian, Indian settlements. In addition, for the
first time, the constitutional-legal status of Indian settlements was analyzed from
the perspective of the concept of territorial autonomy. According to the results of this
work, the author substantiates the principle expediency of consolidating the status of
indigenous peoples in the form of a self-government regime in the national constitution,
within the framework and on the basis of which an adaptive regulatory and legal system
could later be developed more productively. With regard to Canadian statehood, it should
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be noted the regulation of the constitutional and legal status of Indians is carried out
not only by federal law and agreements between the federal government and the Indian
communities, butalso by provinciallegislation and acts of Indian groups, which often cause
conflicts. Attention is drawn to the more successful experience of the institutionalization
of the judicial authorities of the American Indian community. The criteria for determining
territorial autonomy formulated in the scientific literature are analyzed. It is noted that
with the formal application of these criteria to the constitutional- legal statuses of
Indian settlements in Canada, one could state their belonging to territorial autonomies
of a political type. At the same time, this approach does not quite accurately reflect the
institutional correlation of Indian settlements and territorial autonomies. The author puts
forward his own version of identification of intra-state entities as territorial autonomies,
on the basis of which it is stated that Indian settlements can be qualified as territories
with signs of limited autonomy. Such a conclusion is due to the lack of resources for the
implementation of their powers, guarantees of independence and non-intervention of the
federal authorities. As a possible conceptual tool for improving the constitutional- legal
status of Indian settlements, the rationality of using the institution of territorial autonomy
is emphasized.
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resources, province, municipalities, territorial autonomy.
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