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AHHOTauma

[Mpy NO3NTUBNCTCKOM NOAXOAE K NPaBy NOHATUE MCTOYHUKOB NpPaBa HEMOCPEACTBEHHO
CBsA3bIBAETCS C opmMamMm NPaBoOBON OeATENbHOCTU rocyaapcTtea. B cogepxaHmm no-
CNeAHNX ULLYT OTBETbI HA BOMPOCHI O A0J/IXKHOM 1 A03BOJIEHHOM, 3aKOHOMEPHO MMEHYS
VX UCTOYHMKaMK npaea. OgHako nparmaTuyHas npyBbldka No3HaBaTb NPaBO Kak roTo-
Bblli MPOAYKT, MPON3BEAEHHbIN rOCYAapPCTBOM, MPUBOAUT K YIPOLLEHHOMY MOHUMAHUIO
VCTOYHMKOB 1 pOpPM NpaBa B Ka4eCTBE CMHOHMMOB, OCTaB/IsiA 32 paMKamuy BOMPOC, Ka-
kne dakTopbl NOBYXAAI0T 1 CONPOBOXAAIOT NPOLLECC CO34aHMs Nnpasa, NPeaLecTBys
CaHKUMM rocygapcTtea. ABTOPbl HACTOSLLEN CTaTbW NoONaratoT Y4TO MOCKOMbKY 3Th dak-
TOPbl IPUBOAAT K CO3[0aHUI0 UMEHHO MpaBa, a He APYrnX CoLuMasbHbIX PerynsTtopos, X
VICKJTIOYEHME 13 N0 3PEHNS IOPUANYECKON HAYKM HENb3S NPU3HATb 0O0CHOBAHHbLIM U
CMOCOOCTBYIOLLIMM BCECTOPOHHEMY OBMaAeHUIO NPeaMeToM npodeccumn. 3HavmTeNb-
Hasi YacTb couuanibHOro H6bITUS, UMEIoLLLAs HENOCPEACTBEHHOE OTHOLLEHME K BOMpPOCcam
dopMmnpoBaHNs 1 coaepXaHns npaea, octaeTcs 6e3 BHUMaHUs loprucToB. Poccuiickom
IOPUCTIPYAEHLNN N3BECTEH U OPYrO NOAXOA, KOTOPLIM NPOCNEXNBAETCS B TpyOax aB-
TOPUTETHbIX LOPEBOMIOLMOHHbIX NpaBoBefoB — H.M. KopkyHoBa, WN.B. MunxainnoBcko-
ro, .®. WepuieHeBnya. B HacTosLLEM UCCNEea0BaHUM NX HAPAOOTKM O COOTHOLLIEHUN
VMCTOYHNKOB 1 (POPM NMpaBa CUMHTE3MPOBAHbLI CO 3HAHUSIMW FOCYAAPCTBEHHO-NPAaBOBOM

4 © ®ponosa E.A., JlecuB 6.B., 2024
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VMCTOPWUU N CPaBHUTENbHOMO MPaBoOBeAEHNS1, COMOCTaB/EHbI C peasinsMu loPUANYEeCcKon
npakTukn. B peaynbtate AOCTUTHYTbI TPU OCHOBHbIX LeNW: BO-NepBbIX, NPeasiokeHo
aNbTEPHATUBHOE peLleHne BOMNpPOca O COOTHOLUEHUM UCTOYHMKOB U GOPM MNpaBsa, He
npegnonararwLLee nx OTOXAECTBEHNE; BO-BTOPbIX, MOKA3aHO, YTO YNPOLLEHHOE MOo-
HUMaHWe MCTOYHMKOB MpaBa B KayecTBe abCTpakTHbIX KaTeropuii (Hanpumep, obLuas
BOJIS1) HE BCerga OTpaxkaeT MpOoLLEeCChl, MPONCXOASLME B NPABOBON CUCTEME; B-Tpe-
TbX, 0000LLEHbl 1 OOHOBJIEHbI C Y4ETOM COBPEMEHHOM 3MMUPUKN NPUSHAKM U CBOW-
CTBa OCHOBHbIX POPM Mpaea, Ux TeopeTnyeckme AOCTOMHCTBA U HegocTaTku. OanH n3
OCHOBHbIX BbIBOJOB 3aKJ/II04AETCS B TOM, YTO popmMasibHas (MCKIIIOHMUTENBHO MO BHELU-
HVM NPU3HaKam) kBanmdbukaLlms TOro UM MHOro NPaBOBOro akTa B KayecTBe onpeae-
NieHHo ¢dopMbl NpaBa (6e3 coaep>kaTesibHOro aHaM3a ero CyLLHOCTHbIX MPU3HAKOB U
CBOWCTB) ABNSieTCS HEAPDEKTUBHON.

KnrouesBbie cnoBa

WCTOYHMKM NpaBa; GopMbl Npasa; NpaBoTBOPYECTBO; NPaBoBas ONpeaeneHHOCTb; HOP-
MaT1BHblE CBOMCTBA; CyaebHbIN NpeueneHT; NpaBoBOl 0ObIHaiA.

Ana yntuposanus: Oponosa E.A., JlecuB B.B. VIcTo4HnkM 1 popmbl Npasa: coBpe-
MEHHbIW B3NS4 Ha OCHOBHbIE TeopeTnyeckue nonoxenmsa // NMpaso. XypHan Beiclien
KoLl 3kOHOMUKM. 2024. Tom 17. N2 1. C. 4-39. DOI:10.17323/2072-8166.2024.1.4.39
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Research article

Sources and Forms of Law:
a Modern View on Basic Theoretical Provisions

Eﬂ Elizaveta A. Frolova', Bogdan V. Lesiv?

" Moscow State Lomonosov University, Building 13, 1 Leninskie Gory, Moscow 119991,
Russia, frolova.msu@mail.ru, https: //orcid.org/0000-0002-3486-4865

2 National Research University Higher School of Economics, 20 Myasnitskaya Street,
Moscow 101000, Russia, forbod@bk.ru, https://orcid.org/0000-0001-8085-3983

Abstract

The positivist tendency in the Russian legal theory influenced the ratio between sources
and forms of law. When the law is viewed solely from the point of state law-making
monopoly, then the concept of sources of law is directly depended on the forms of state
legal activity. Person appeals to the content of the latter if he or she wants to know what
is due and permissible, naturally calling such forms as sources of law. Thus, the tradition
to study law just as the product given by the state has formed the habit of equating the
meanings of sources and forms of law. However, this approach leaves out the question of
what factors prompt and accompany the process of lawmaking, as they precede a state
sanction to adopt the law. Given that such factors lead to the creation of law exactly, not
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other social regulators, the authors propose a thesis that there is no sufficient ground
to exclude them from the focus of jurisprudence as social science. This thesis is based
on the observation that, as a result of mentioned exclusion, a significant part of social
life, which is directly related to law-making and influences a content of legal norms,
remains out of the lawyers’ competent survey. Such restricted view does not contribute
to comprehensive mastery of the subject of the legal profession. Noteworthy is the fact
that there is another approach also known to Russian jurisprudence, which had been
substantiated by authoritative pre-revolutionary jurists. Among them were professors
of leading legal schools G.F. Shershenevich (Moscow University), N.M. Korkunov (Saint
Petersburg University), I.V. Mikhailovsky (Tomsk University). The study synthesizes their
achievements on the correlation of sources and forms of law with relevant experience
of legal history and comparative law, as well collates them with the realities of legal
practice. It has been assumed that sources of law are reason, experience, faith, as
well as composite categories and principles of law. On the contrary, normative acts,
precedents, legal customs, normative treaties, legal doctrine has been studied as
the forms of law. As a result, three main objectives has been accomplished: first, an
alternative ratio between the concepts of sources and forms of law, that does not imply
their equation, has been substantiated; secondly, authors have demonstrated that
simplified understanding of the sources of law as some abstract categories (i.e. general
will) does not always reflect the processes in the legal system; thirdly, authors have
generalized the features and qualities of the basic forms of law revealing their theoretical
advantages and disadvantages and updating common theoretical provisions against
modern legal practice. One of the major conclusions is that the formal qualification of a
legal act as a form of law (solely by external trappings without a meaningful analysis of
its substantive features and qualities) is ineffective.

Keywords

sources of law; forms of law; lawmaking; legal certainty; normative properties; judicial
precedent; legal custom.

For citation: Frolova E.A., Lesiv B.V. (2024) Sources and Forms of Law: a Modern View
on Basic Theoretical Provisions. Law. Journal of the Higher School of Economics, vol.17,
no.1, pp. 4-39 (in Russ.). DOI:10.17323/2072-8166.2024.1.4.39

BeepeHue

Ha ompepeneHHOl cTagymy OOIIECTBEHHOTO PasBUTUA M YCIO>KHEHVS
MEXXUYe/I0BEYeCKMX OTHOUIEHNI IIPaBO CTAI0 Ba)KHENIINM COLMAIbHBIM pe-
TyZIATOPOM, KOTOPBIN MCIONIb3YyeTCA I CO3[aHNsA, USMEHEHNA U IIPYMEHe-
HVSI IPaBUJI, YIPAB/IAOLIINX OOLIeCTBEHHO >X13HbI0. [IoHATHE co3maHus
UMY M3MEHEHMA TAaKUX NPaBWI IOSHMMAET BOIPOC: OTKY/Ja 4YepIaeTcsa MUX
conep>xanne? PasHooOpasyue BO3MOXKHBIX BApMAHTOB IIOBEIEHNUs B TOM WU
VIHOJ >XM3HEHHO CUTYalluy 3acTaB/AeT 3aJJyMaTbCsA: MIOYEMY IIPAaBO IIpef-
MIUCBbIBaeT IOCTYIATh MMEHHO Tak, a He MHade? Kak ompefensaercsa BapyaHT
MOBeeHNA, KOTOPbII NO/DKEH CTaThb NMPaBoBOil HOpMOIT? EcTh MHOXeCTBO
IIPMMEPOB TOTO, YTO IPY HEM3MEHHOCTH >KM3HEHHBIX 00CTOATENIBCTB 3aKO-
HOJIaTe/Ib CITYCTS BpeMs MeHseT I HUX HOpMy (MHOrja B IpPSIMO IIPOTH-
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BOIIOJIOXKHYI0 CTOPOHY). KpoMme TOro, omHM U Te e >KM3HEHHbIe CUTYal[un
9aCTO PeryIUpPYITCS 0-PasHOMY 3aKOHOAATEISIMM PAa3/INYHbIX TOCYAapCTB.
Bce 910 HeM30€XXHO CTAaBUT BONPOC 00 MICTOYHVIKE ITpaBa — COAEPKaTe/IbHOM
Marepuy, KOTopas BBICTYIIAET €ro IepBOHAYAIOM M IIOCPECTBOM obpaiie-
HIISI K KOTOPOIL CYO'beKT B/IACTY MOXKeT COPMUPOBATH HOHSTIE O IPABOBOM
¥l IPOTVBOIIPABHOM.

OpHako IOHATHME O Ipoliecce CO3faHMs NpaBa (IIPaBOTBOpPYECTBA) He
ABJISIETCS IOJIHBIM 1 3aBEepIIEHHBIM, eC/Ii OTPAaHMYMBATBCS TOMBKO CTafyeil
obpalieHns K UICTOYHUKY TpaBa. XOTs Takoe oOpaljeHye IMeeT MeCTO 1 JI0-
IYCTUM JjaXKe, YTO CyObeKT IIPaBOTBOpYECTBA CHOPMUPOBAT B CBOEM CO3HA-
HMM, VICXOJS U3 3TOTO VICTOYHMKA, IIPUMEHEHHYIO K >KM3HEHHOJ CUTyaluu
HO3MUIVIO, BCe K€ OCHOBHAsI LieJIb TPaBa — BO3JeNICTBIE Ha O0II[eCTBEHHBIE OT-
HOLIIeHNs, UX perynmupoanye. Kak ciencTsie, yACHeHue IpaBuIa CyO'beKTOM
IIPaBOTBOpPYECTBA He MOPOXK/AeT IPaBO KaK OOBEKTMBHOE sIBJIEHME, YTOOBI
JOCTUYD YKa3aHHBIX Ile/ieil, HeOOXOIMMO PacIpOCTPAHUTD MTOHATUA 00 3TOM
IpaBuie Cpefyl VIHAVBUAYaTbHO-HEONIPENeJIeHHOTO Kpyra jini, 00ecrednTh
HaJyjIe)xalliee BOCIIPUATIE MM COflep>KaHMsI 9TOTO IIPaBIIa 1 ero o0si3aTeNb-
HOCTH. VIMeHHO B CBA3M ¢ 6eCCIIOpHOI HeOOXOMIMOCTBIO TAaKOTO JIOTMYECKO-
ro 3aBepIIeHNs MpoIlecca MPaBoOOPa3OBaHNMS MTOAHMMAETCSI BOIIPOC 0 Gop-
Me IpaBa — €ro BHEILIHeM IIPOSIB/IEHN) B OOBEKTUBHOI peanbHOCTH, KOIfa
CyOBEeKTIBHOE OCO3HAHIe HOPMBI [IpaBa ee CO3/jaTesieM IIepeBOAITCA B paspsif
MaTepyabHO-OYTUMBIX (BUIVMMBIX) OObEKTOB. B TakoM 00'beKTUMBUPOBaH-
HOM ((UKCHPOBaHHOM) BUie ITPABO MOXKET OBITh PACIPOCTPAHEHO, YTO IIPSIMO
B/IVSIET Ha BO3MOXKHOCTD TPeOOBaTh ero eANHO0OPasHOTo MCIIOTHEHNA.

Bompoc o cBsi3au dopMmbl mpaBa ¢ €ro MCTOYHMKOM MMeeT Jyisl I0pucTa
He TO/IbKO TeOpeTHYeCKoe, HO U IPAKTUIeCKoe 3HaueHVe. JHaHMe 3aKOHO-
[aTe/IbHbIX NPOLENYP, TEXHUYECKUX CTAIMII 3aKOHOZATE/IbHOTO IIpoliecca
II03BOJISIET OTBETUTDH JIMIIb HA BOIIPOC, KaK IOSIBIIAETCS BHEIIHUI pe3yib-
TaT IpaBOTBOpYecTBa — (opMa mpasa. ITo 1O OOJBIIEN YacTy 3HAHME O
IIOBEPXHOCTHOJI pealbHOCTY IIPaBa, KOTOPYIO He TONbKO IOPUCTBI, HO 1 BCe
rpaKaHe CIIOCOOHBI M3YYUTh 110 KHUTaM. BMecTe ¢ TeM 3a paMKaMy JaHHO-
rO 3HAHUA OCTAETCS IOHMMAHNE TOTO, KaKye B JIeVICTBUTENIbHOCTY CUJIBI U
(akTOpBI BO3JIEMICTBYIOT Ha YYACTHMKOB 3aKOHO/IATe/IbHOTO IIPOIiecca B XOfie
pa3paboOTKM MPaBOBBIX HOPM — HAuMHAas OT MOSIBJIEHUS Ujjey (KOHI[eTIIIVIN)
¥ 10 0(pOpM/IEHNST OKOHYATE/TbHOTO 3aKOHOIIOMTOXKEHVIs, KOTOPO€E MOXET CY-
I[eCTBEHHO OT/IMYAThCS OT M3HAYajbHOro BapmaHTa. IOpucTy, mpereHmy-
IollleMy Ha IOJHOLIEHHOE OBJIajleHJe MICKYCCTBOM IIpaBa, BKIIOYAIOLINM He
TOJIPKO HaBBIKJ IIPaBOIPUMEHEHVs, HO ¥ IPAaBOTBOPYECTBA, HEOOXOAMMO
VIMETb YeTKOe IIOHATIE O ICTOYHMKAX IIpaBa.

BHuMaTe/IbHOE OTHOIIEHME K BOIIPOCY ICTOYHUKOB U ()OPM IIpaBa Tpaju-
IIVIOHHO JUIs POCCUIICKMX TIPaBOBEJJOB — OTeYeCTBEHHAs I0pUMYecKas Hay-
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Ka 3aHMMasIach ero pa3paboTKoOIl yyke Ha IuKe cBoero passutuA B XIX B. Teo-
peTudecKye OCHOBBI ObIIV 3a/10)KEHBI B (PyH/IaMEHTa/IbHBIX TPYAaX AesATenei
MOCKOBCKOJI, CaHKT-TIeTepOYPrCcKoil M psAfia APYIUX OPUANYECKNX KO
ALl Ipagosckum, @.P. KokomknubiM, H.M. KopkynosbiMm, V1.B. Muxaiinos-
cknM, C.A. Mypomuesbiym, [.O. lllepmenesnuem u gp. ITocne Bo3obmamanms
COBETCKOTO ITOAX0/Ia, TPOBO3I/IACKBILETO IIPABO BO3BEJeHHOI B 3aKOH BOJIeil
TOCIIOACTBYIOLIETo Kacca (mponerapuara), oOTedecTBeHHAA IOPUCIPYAEeHIVIA
BCTaJIa Ha Iy Th OTOXK/eCTB/ICHNI UICTOYHUKOB U POPM IIpaBa — eAMHCTBEH-
HBIM MCTOYHMKOM IIpaBa Obla IpM3HAHA BOJS «TPYAOBOrO HApOAa» U OHA
Ke CTaHOBI/IACh HOPMATUBHBIM aKTOM, T.€. Obl/Ia OMHOBPEMEHHO U (GOpPMOIt
npasa. PacipocTpaneHHas ¢ Tex MOp MpMBBIYKA TI0O3HABATh IIPABO B Ka4yeCTBe
TOTOBOTO IPOAYKTA, IPOU3BEJEHHOTO TOCYAAPCTBOM, He 3a/laBasACh JIONOJ-
HUTEIbHBIMU BOIIPOCAMIY O TOM, YTO OBI/IO [I0 €T0 CO3[JaHNA, TIPUBEJIA K YIIPO-
I[EeHHOMY IIOHMMAI0 ICTOYHUKOB ¥ ()OPM IIpaBa B Ka4eCTBE CIHOHUMOB.

OpHako faXke 3a abCTPaKTHOI KaTeropyuell BOMIM TPYHLOBOTo Haposia dak-
TUYECKU IO-TIPEXHEMY CTOS/IV ABVDKYIIUE CU/IBI ¥ (GaKTOPBI, BAMABILNE Ha
CyOBEKTOB BJIACTI, KOTOPbIE B TEOPUY BBIPAXKA/IM STy BOJIO, 8 (PaKTIUECKU
MOIJIN AeVICTBOBATb 110 COOCTBEHHOMY ycMoTpeHuto. [1op yrioM npo6neMHo-
CTY ¥ JUXOTOMUYHOCTY, 0003HAYEeHHOJ B HaYa/Ie HAaCTOAIEI CTAaThby, 3aMeT-
HOJ CTaIa He0OXOIVIMOCTh CHOBA OCMBICTTUTD BOIIPOC 00 MCTOUHMKAX U POp-
Max npasa. CTpeMUTe/IbHOE pa3BUTHE TOCYAAPCTBEHHBIX 1 OOIeCTBEHHBIX
VMHCTUTYTOB U IPAKTUKU Ha IMIPOTDKEHUN TTOC/IeHUX JIECATKOB JIeT, CBA3aH-
HO€, TIOMUMO TIPOYETo, € JOCTVDKEHMAMI HAay4HO-TEXHUYECKOTO IIporpecca,
HOJICKa3bIBaeT HOBble BEKTOPBI TAKOT'O OCMBIC/ICHMAL.

1. CoOOTHOLWIEHMnE NOHATUN «MCTOYHUK NpaBa»
n «popma npasa»

Ecmn ucxommth M3 OODBEKTMBHBIX 3aKOHOMEPHOCTeil (opmupoBaHums
IpaBa B Iyllje JBVDKEHNUs Pas/IMYHbIX COLMANbHBIX (PAKTOPOB, a He 13 ¢op-
MaJIbHBIX aOCTParMpoOBaHHBIX WM CYTYOO MIEONTOTNIECKIX KaTeTOPMil, TO K
ObITHIO TTpaBa mpuMeHNMO 0b1ee drmocodckoe oTHoIeHNE HOPMBI K CO-
nep>xanuo. I. [erenb 3amevar, 4To py pacCMOTPEHUY IIPOTUBONIONOKHOCTH
MeXy GopMOIt U cofiep>KaHIeM KpajiHe BaKHO IIOMHUTD, YTO «COfiep>KaHye
He 6ecopMeHHO», a PopMa «IIpefCTaB/IseT cO00il HEYTO ‘BHEIIHEe eMy»
[Terens I, 1975: 298]. Takum xe o6pasom popma IpaBa OTHOCUTCS K ICTOY-
HIKY TIpaBa (M K HOpMe IIpaBa B KauecTBe COfIEP>KaTe/IbHOTO IIPOJIO/KEHISA
VICTOYHMKA) — KaK BHEIIHee K BHYTPEHHEMY, KaK COCY/] ¥ €r0 HallOJTHEHME.
B maHHOM acIieKTe OYeBU/IHO, YTO IOHATIE MICTOYHNMKA OTCBUIAET K CYIIHO-
CTHU, KOTOpast ABJIAETCA MO OTHOIIEHUIO K COIEP)KaHUIO IpaBa MEepPBUYHOI,
0a30B0I1, NCXOfAIIENl — IO Hee HeT IpaBa BOOOIIIe, OHA ABJIAECTCA €ro Iep-
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BOHAYa/IOM, 3a c4eT oOpalleHus CyObeKTa IPaBOTBOPYECTBA K Heil IPaBo
Ha4MHaeT GOPMIPOBATHCA.

dopma npaBa He MOXKeT IOSIBUTBCA caMa 110 cebe — el BCerpa mpere-
CTBYeT JIeATe/IbHOCTDb CyObeKTa IPaBOTBOPYECTBA, OOPALIAOIIErOCs K TOMY
VUL IHOMY MICTOYHJKY CBOETO BUJIeHNsI IPaBOBBIX siBeHmit. [Tepen ¢popmoit
IIpaBa CTOUT Of{HA 113 OCHOBHBIX 33/jay, HATIPAMYIO CBsA3aHHAsA C IPU3HAKAMU
npaBa — obecnednTb GOPMaIbHYIO ONPeNeIeHHOCTD, T.e. HeOOXOMOoe yc-
noBue popmanbHOro paBeHcTBa (popma — popmanbhsiii). Uto popma mpa-
Ba SIBJISAETCSA €CTIM He UJIea/IbHBIM, TO IOCTYIIHBIM M HE0OXOMMBIM CIIOCOOOM
HeJTpaNn30BaTh HETATUBHBIN 9 (PeKT CyObeKTMBHOTO BOCIIPUATI MeXue-
JIoBe4YeCKMX OoTHoIIeHu i, nucan npodeccop H.M. Kopkynos: «Hensbexnoe
HECOOTBETCTBUE IOJIOKUTENIBHOTO TIpaBa C CyObEKTUBHBIM IIPAaBOCO3HAHM-
€M XOTsI U TIPefCTaB/IsIeTCs 37I0M, HO C M30BITKOM BBIKYIIAeTCs TOIO OIIpefie-
JIEHHOCTBIO ¥ BHEIIIHEI0 PACIIO3HABA€MOCTBIO, KAKOK OT/IMYAeTCs IOT0XKU-
TenbHOE IpaBo. HeTpynHO, efiCTBUTENBHO, YOeOUTbCs B BXKHOM 3HAUYeHNN
OIIpefle/IeHHOCTY U Pacllo3HaBaeMOCTH I0PUANIECKIX HOPM... Bcakomy Bax-
HO OIIpeJie/INTDb Hallepef, C BO3MOXKHOIO TOYHOCTBIO, IIPY COOTTIOEHNN KaKUX
VIMEHHO IIPaBIJI OH MOXKeT ObITb 00ecIiedeH OT BCAKOTO MIPUTA3AHMSA CO CTO-
POHBI JPYTUX U COOTIONEHNS Yer0 OH MOXKeT TpebOoBaTh OT HMX CaMuX. A 9TO
BO3MOYXHO TO/IBKO OTHOCUTENIBHO 005eKMUBUPOBABUAUXCA HOPM VI TIOTOMY
yueHue o opmax, 6 KaKux cosepuiaemcss 3mo obvexmusuposarue (Kypcus
3mech u manee Ham. — E.®., B.JI.), momydaet jy1a 1opucta BecbMa 00/bIIOe
3HaueHue» [Kopkynos H.M., 1909: 282-283].

Takum 06paszom, eciu OffHOI 3 OCHOBHBIX (PYHKIIMII ITpaBa sIBIAETCS pe-
Ty/IMpOBaHue 00IeCTBEHHBIX OTHOIIeHNII (0OecIieyeHne nx CTabMIbHOCTI U
IpefCcKa3yeMOCTH) ¥ €C/IU IIPaBO B CBSA3Y C 3TUM 001afjaeT MpusHakoM ¢op-
MaJIbHOJ OIIpeJie/IeHHOCTH, TO GopMa IpaBa sIB/ISETCs KII0YEeBbIM CIOCOO0M
BBITIO/THEHNA STHX IpeTHa3HAYEeHMIA.

VIHora moHATMA MCTOYHMKA U (OPMBI IpaBa MCIONB3YIOTCA 6e3 mpo-
BefleHNA TPaHM MEXJY HNMMM, a BpeMeHaMI Jake B Ka4eCTBe B3auMo3aMe-
HseMbIX CHOHMMOB. Hepeko MOXXHO BCTPETUTh MHeHMe, YTO GOPMBI 10-
JIOKUTE/TbHOTO TPaBa, TaK/e KaK 3aKOHOJATEe/IbHBIN AKT, ¥ €CTb VICTOYHUKM
IpaBa, K KOTOPbIM O0palaeTcs paBOIpYMeHNTeNb. [lelICTBUTeIbHO, TaKast
JIOTVIKAa MOYXKET MMeTb MeCTO, OJHAKO HeOoOXO#MMO oOpaTuTh BHMMAaHVE Ha
BO3MOYKHYIO IIOZIMEHY ITOHATHIL: OfHO Je/I0, KOTa pedub UzieT 06 MCTOYHMKE
paBa BooO1le, K KOTOPOMY 00OpalaeTcsi IpaBOTBOPeL] I CO3[aHMs TIpa-
BOBOJI HOPMBI C HYJIA; COBEPIIEHHO JIpyroe — pacCy>kKJeHle O TOM, K 4eMy
obpaiaeTcst paBONPUMEHNTENDb J/Is IIOVCKAa TOTOBOTO PEIIeHNs JKM3HEeH-
HOII cuTyanun. B ¢BA3M ¢ 3TuM akTyanbHO ele ogHo 3amedanue H.M. Kop-
KYHOBa: «3aKOHOZATe/IbCTBO He eCTh VICTOYHMK IIpaBa B CMBIC/IE CUJIBI, €T0
tBOpsei» [Kopkyrnos H.M., 1909: 284]. IIpoie roBops, mpaBoTBOpeL] 06-
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pallaeTcss K MICTOYHMKY IIpaBa KaK K HEMCCAKAEMOI U MI3HA4a/IbHO HeoIlpe-
IeneHHoT (Tpebyrolert onpeeNieHNs) MaTepu, ¢ IIOMOIbI0 KOTOPoit ¢hop-
MUpYeT IIPaBIJIO, & IPABOIIPYIMEHNTENb — K 00BEKTMBHOMY IIPaBY, KOTOpOe
y>Ke HaIllJIo CBOe OIpefeneHne 6marogapst pabore mpaBoTBOpPIA. ITO CBOETO
pofia BTOPMYHOE MM TIPOU3BOJHOE TIpefCcTaBIeHNe 00 ICTOYHIKE TIpaBa.

[leno B TOM, YTO NpM PACCMOTPEHMM JAHHBIX BOIPOCOB BHMMAHIE TEO-
puM IpaBa COCPEfOTOYEHO B OOJIbLIEN CTElleHN MMEHHO Ha 00beKTVBHOM
npase. OnyucpiBaeMble €10 IpU3HaKY, QYHKINM, CTPYKTYpa IpaBa, OHATIE
U KMaccu@uKalysa HOPM IpaBa OTHOCATCSA K (eHOMeHY OOBbeKTMBHOIO, a
He CyO'beKTMBHOTO IIpaBa. B paBHOIT CTeNleHN 3TO CIIPaBEIMBO U IO OTHO-
IIEHNIO K MMOHATUSAM MCTOYHMKA U (HOPMBI ITpaBa — OHM OTPAXKAIOT TO, KaK
00BEKTUBHOE IIPABO CO3AETCS U KaK OHO IIPOAB/IAETCA BOBHE. YTO KacaeTcs
CyOBEKTUBHBIX IIPaB, TOUHEE, IPUHATYA MPABONPYMEHUTETbHBIX PeIIeHMI
00 VX 3alyTe B TOJ WIM MHOI CUTyanyy, TO (OpMbl 0OBEKTUBHOTO IIpaBa
IeICTBUTEIBHO MOTYT PacCMaTPUBAThCA KaK MICTOYHUK YKa3aHHBIX pellle-
HUIL 1, CTIefJOBATe/IbHO, KaK MICTOYHNK CYO'beKTMBHBIX ITpaB. Takyum o6paszom,
€C/IM PacCMaTpUBATh IIPABO UCKIIOYUTEIBHO C €CTeCTBEHHOHAYYHOM TOYKI
3peHNs KaK YTBeP)KJeHHbII TOCYAPCTBOM OO'bEKT [eICTBUTENIbHOCTH, Pery-
JIMPYIOLIVIT OTHOIIEHNS U1 HOJ/IeKALVIT IPYMEHEHNI0 B KOHKPETHBIX Jle/lax
(MCTOYHMK MpaBa B TaK HA3bIBAEMOM «HOPUINIECKOM CMBICIE»), TO C JTOM
11e/1bI0 MICTOYHMKI ¥ (OPMBI ITpaBa JeNICTBUTENIBHO C/IeAYeT OTOXKAECTBIATh
(310 6071€€ 3 HeKTUBHO [Isl IPABOIPUMEHEHIS).

Takas j0ruKa, OJJHaKO, HENPYMEHMMA K BOIIPOCY 00 MICTOYHUKE CaMOTo
00BEKTUBHOTO IIPaBa; OHA JEJICTBYET TONbKO IIPY MO3UTUBMUCTCKOM IOLIXO-
fie K HOHVIMAaHMIO TIPaBa, IOCKO/IbKY KaK eCTeCTBEHHO-TIPaBOBas IIKO/IA, TaK
VI COLIMO/IOTMYeCKIie KOHIIEIIIIMY TIpaBa B T000M CTydae He JOIYCKAIOT pa3-
pbIBa MEXAY CyOBEKTOM ITpaBa U M3HAYAIbHBIM MCTOYHMKOM IIpaBa IOCpe-
cTBOM (hOpPM, KOTOpbIE BBIIIOMHAIOT JINIIb TeXHn4eckne Gpynkunn. [Tosromy
IpY PacCMOTPEHMM JAHHON TeMbI 3a4aCTyI0 BaKHO YYUTBIBATb Pa3jIMYHbIE
TUIIBI IPABOIIOHMMAHMS.

V310)XeHHOE I03BOJIAET CAENATh BBIBOJ, O TOM, YTO Oe3alle/IAIOHHOE 1
beccrcTeMHOE OTOXKIECTB/ICHIE IBYX ITOHATHI BIIOJTHE CIIPABE/INBO MOXXHO
HpU3HATh OIMO0YHBIM. JJa)ke MCIIONB30BABIINE X B Ka4eCTBe CHHOHUMOB
M3BeCTHBIE [IPABOBEBI eI/l 9TO MCKYCHO 1 0co3HaHHO. Hanpumep, mpo-
dbeccop .. llleputeneBud 06bsacHsT: «Pasnmuunbie GOPMBI, B KOTOPBIX BbI-
pakaeTcs IPaBo, HOCAT M3IaBHA Ha3BaHNe MCTOYHIKOB IIpaBa. TepMuH 3TOT
IpefCTaB/IACTCs, OHAKO, MJIOIPUTORHBIM BBUAY CBOEJl MHOTO3HAYHOCTIL.
... PasHOOOpasme 3Ha4eHMIT, IPUAABAEMBIX BBIPAKEHNIO «MCTOYHMKM IIpa-
Ba»... BBI3BIBAeT HEOOXOMMMOCTb OOOIITY €r0 11 3aMEHUTDb APYTUM BBIpake-
HIeM — «popMbl TpaBa»» [Illepmenesuy [.O., 2016: 322-323]. H.M. Kopky-
HOB TaK)Xe yJe/IsA/I BHUMaHe 9Tol mpobyeme: «JIpyroe cMelenne NOHATHS,
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uMerolee 6oiee COBpeMeHHOE 3HAa4eHMe, €CThb CMeIIeHMe MOHATUA VICTOY-
HIKa IIpaBa, KaK IpU3HaKa 001e00513aTe/IbHOCTY, C IOHATIEM [MCTOYHMKA
IpaBaj, OTKy/ja YepraeTcs 1 4eM OIIpefleAeTCs caMoe COfiep>KaHye I0pIa-
geckux HopM» [Kopkynos H.M., 1909: 284].

CymecTBeHHOe pa3mmune MeXAy paKkTopamit, BIMAOIMMY Ha CO3[aHIe
IIpaBa ¢ Hy/IsA, ¥ 0COOEHHOCTAMM Ipoliecca (oOpManbHOTO OIpefeeH s Ipa-
Ba IIPOBOJIVJI 3BECTHBIN TEOPETUK IpaBa, npodeccop V.B. MuxaitmoBckuii.
Eure B Hauasie XX B. OH CIIpaBe[/IMBO OTMeYasl, YTO «HEeOIlIpe[e/IeHHOCTb U
PACTsDKMMOCTb» TAKMX CIOKHOCOCTABHBIX KaTETOPUIL, KaK «00111ast BO/LA», He
II03BOJIAIET CYAUTH O Tpolecce «(HOpMaTIbHOTO ONpeNe/IeHNUs I0PUANIECKIX
HOpM» (T.e. HEIIOCPE[CTBEHHO IIPAaBOTBOPYECTBA), a ONMpAIOIIMecs Ha HUX
TEOPUM «MOTYT MMETb Hay4HOE 3Ha4YeHMe TOIbKO /I BOIIPOCA 0 pakmopax
npasoobpazosarus» [Muxainosckuit VI.B., 1914: 74]. CoanaHcupOBaHHBIN
HOAXO/l K pasTpaHMYECHUIO NOHATHII pas3fendeTca U 3apyOeXXHbIMU IpaBoO-
BefaMI: HanpyuMep, ppaniyscknit Teopetnk JK.-JI. bepxkenb oTmedaer, 4To
VIS TIPEOfO/IeHN A KOHKYPEHIMM Pa3/IMYHbIX CMBICTIOB IIOHATNA «MCTOYHUK
IpaBa», HEOOXOIMMO UMETb B BUAY, YTO MMM B TAKOM C/Ty4ae «IIPMHATO Of-
HOBPEeMEHHO 0003HauyaTb U codepxcamesnvHvle N (HopManbHble VICTOIHUKI
npasa» [bepxens JK.-J1., 2000: 97].

2. UcTOYHUKM NpaBa

VicTounukm nmpaBa — 9TO IpeALIeCTBYIOIIME CO3/IaHNUIO ITpaBa ABVDKYIIVE
cubl ¥ (paKTOPBI, BIUAIOLIVE Ha CYObeKTa IIPAaBOTBOPYECTBA U OIIPefesiio-
i1e MaTepuanabHOE COfiep>KaHye IPaBOBbIX HOPM.

CoCTaBUTD 3aKPBITHIN ITePEeYeHb U BBECTY CTPOTOe TIOHATME VICTOYHIKOB
IpaBa 3aTPYAHUTENbHO; GAKTOPBI, BIVSIOIINE HA IPAaBOTBOPYECTBO B OIIpe-
IeJIeHHOE BpeMs B OIIpefie/IeHHOM TOCYapCTBe, OBIBAIOT TAKUMM JKe pasHO-
o0pasHbIMM, KaK OOIIeCTBO B KauecCTBe >KMBOTO COLIMAIbHOTO OPraHM3Ma.
[TosToMy OAXOM K MICTOYHMKAM IIPaBa B TOM MJIM MHOM TOCY/IapCTBE MOXKET
B 3HAYUTETBHON CTENeHM 3aBUCETh OT HPUHATOrO (Mnm QakTUdecKu Jeii-
CTBYIOII[ETO) MOAXOAa K MOHMMAHMIO IIpaBa Kak TakoBoro. Tak, C.B. bourao
OTMeYaeT, YTO «CHCTeMa MCTOYHUKOB IPaBa MCIIBITHIBAET Ha cebe BMsIHIE
IIPaBONOHMMAHMNA», PACKPbIBAas OCHOBHYIO CYTb TaKOTO BIMAHNA Ha IpUMe-
pe KOHIIeTINI TO3UTUBM3Ma, eCTECTBEHHOT'O ITPaBa, COLMO/IOTMYeCKOI I0pH-
crpynenuyu [bomno C.B., 2005: 17]. BMecTe ¢ TeM Heb3s1 3a0bIBaTh, YTO Ka-
KOJI ObI HY MICIIOBEI0BAJICS IIOJIXOJ K IIPaBY, IIe/IbI0 IIPaBOTBOPYECTBA BCEITIA
SBJISIETCS CO3/JaHNe IIPABOBOJ HOPMBI — 3TO OHTO/IOTMYEeCKasd XapaKTepUCTH-
Ka caMoro MOHATKA IpaBa. HopMma MoXeT BBIpa)KaTbCs MO-pa3sHOMY — IIy-
TeM IPUHATYUSA HOPMATVMBHBIX IPABOBBIX aKTOB, PMKCAINN ee B pe3y/IbTaTax
CyneOHOI IesATeTbHOCTH, 3aKpeIIeH)sI B 0OBIYHO-IIPaBOBOI IPAKTUKE U T.J.
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Ho Bompoc, KOTOpbIIT TOCTAaB/IeH Celfyac, 3aK/II0YAeTCsA B TOM, IIPY ITOMOIIN
4ero MOXKeT (GOPMUPOBATLCA COflep>KaHIe HOPM IIPaBa, B TOM 4MC/Ie B pyclie
Pas3IMYHBIX IOXONOB K IIPaBONOHMMAHMIO.

Korga Bcraet He0OXOAVIMOCTD B IIpaBe — HEOOXOMMOCTD BHECTH OIIpe-
IeNIeHHOCTb B JKM3HEHHYIO CUTYAI[NIO, B MeXUeToBedeCKle OTHOLICHN —
TOIZla PeYb 3aXOAWUT O BBIABAECHUM IO3UIVM TOTO VIM MHOTO MICTOYHUKA,
KOTOPBIII IIPM3HAETCA B 00LIeCTBE IETUTUMHBIM, B 9TOJ cuTyanuu. B yactHo-
CTHU, B TOCYJApPCTBe C aBTOKPATUIECKNM PEXMMOM, 0COOEHHO C Jie-Iope MIn
fie-(haKTo MOHApXM4YecKoil popMoii paB/IeHNs, ICTOYHUKOM IpaBa MOXET
[eK/IapupOBaThCs pa3yM OIBITHOTO IPaBUTeNs, KOTOPOMY HoBepstor. Ha-
IpUMep, TaKoe MOJIOKEHUE VMO MeCTO B CPeJHEBEKOBOM PYCCKOM TOCY-
[apCcTBe, KOTfa IOC/Ie 0CBOOOKAEHMS OT THeTa 30/I0TOI OPAbI MCTOIIEHHBII
¢busMYecKy ¥ JYXOBHO HApOJ MOJIATajicA Ha KHA3A KaK 3all[UTHUKA PYCCKON
3emym. [Ipyroii HOXo/ MOXKHO HAO/IOaTh B pa3HOOOPasHBIX pOpMax ieMo-
KPaTMYEeCKOTO PeXX1Ma C pecIyOInKaHCKoi pOopMoIl IpaBIeHNs, B KOTOPBIX
VICTOYHMKOM ITpaBa IPOBO3IJIAIIAETCA BOJIA HAPOJa W/IM BOJIA OO/IBIINHCTBA,
XOTA 3TU KaTeTOPUM I0BOJIbHO a0CTPAKTHBL, M CYLIECTBYIOT Pa3HOOOpasHbIe
B3IJLAZIBI Ha MEXaHM3MBbI, METOMKI Vi IPOOIEMHOCTD «BBIYVICTIEHVS» TAKOM
BOJINL.

Takum 06pasoM, UCTOUYHMK IIPaBa, B OTINYME OT ero (popmbl, Xapakre-
pu3yeTcsa KaK HE4YTO MMelolllee YHUBEPCATbHYIO CYIIHOCTb M CTOAIIee Hajl
CoOBITVAMY, PaKTUYECKN IPOUCXORAIMME B obmecTse. [Ipy HemsMeHHO-
CTH MCTOYHMKA IIPAaBO MOXeT Ipuobperarsb pasmrynblie popMmsl. K mpumepy,
Jla>Ke eC/IU CTPYKTYpa 001eCTBEeHHBIX OTHOILIEHWII IIpeTepIIeBaeT U3MEeHEeH A
I0J] BIMSHNEM HAayYHO-TEXHUYECKOrO IPOrpecca, TaKoil MCTOYHMK IIpaBa,
KaK BOJIA Hapoja, He MeHsAeT CBOeJl BHYTPEHHell IIPUPOJbI, TOTZA KaK IIpa-
BOBbIe HOPMBI I 3aKpeIUIAoLINe UX GOpMBI IIpaBa, BeCbMa BEPOATHO, OYAyT
U3MEHATHCA, POPMUPYA HOBYIO IO3UIUIO 3TOTO ICTOYHUKA II0 OTHOLICHWIO
K M3MEHMBLIMMCH 00CTOATeIbCTBAM. [IocTOsSsHHOE 0OpalljeHne K MICTOYHUKY
IpaBa, KaK IIPaBWIO, He TpeOyeTcs, OHAKO B CUTYAlVAX, ellle He ypery/n-
POBaHHBIX (HEOIIpee/IeHHbIX), HO TPeOYIOIIUX 3TOr0; CyOBEKT IIPAaBOTBOP-
4ecTBa 00paIlaeTcsA K UCTOYHMKY JIA €r0 KOHKPeTU3alM B IIPEeTTOMICHNUN
K OIIpefie/IeHHOM COBOKYITHOCTH (aKTOB, 4YTOOBI 0671e4b B Ty M/IN UHYIO JIO-
CTYIHYIO 9TOMY CyOBeKTy Ppopmy onpeneneHHocT! (popMy mpaBa).

[ToaTomy, pa3BuBas paHee LUTUPOBaHHbIe HabmoneHus, V.B. Muxaitnos-
CKMIT YTBEPIXKAIAII, YTO «B CYLTHOCTH, IIOYTH BCE yYeHbIe OMHAKOBO IIOHMMa-
I0T «MCTOYHMKM IIpaBa» KakK «(aKTOpbI, TBOPsAILINE [IPABO», & Pa3HOINIACYS
HA4MHAIOTCA TOTBbKO IPU peleHNM BOIPOCA, 410 JOKHO CUMTAThCA IIpa-
BoTBOpsAIMMH (akTopamm» [Muxainosckuit V.B., 1914: 237]. IIpu atom,
KaK IOACHSI IIPABOBEJl, <OHM TOBOPST, YTO 9TO — OOBEKTUBHBIE YC/IOBUSA
JQHHOII CPeMIbl, APYTYE — YTO 3TO BBICLINIT STUYECKIUII 3aKOH, TPETbYU — YTO
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3TO NCUXMYECKNe IePeXXUBAHNSA TMYHOCTY. ..» [Muxaimosckmit V1.B., 1914:
237]. B cBomw ouepenp H.M. KopkyHoB ykasan 6ornee o6uuit Kpurepuii, mo-
3BOJIAIOIMI K/TACCUPUIMPOBATh ICTOYHVIKY ITPAaBOBBIX HOpM: «OnHM IIpes-
CTaBJIAIOT I0pUANYECKVe HOPMBI KaK HOPMBI, YCTaHaB/IMBaeMble OpraHaMu
rOCYIapCTBEHHOI B/IaCTy; Apyrue 6omee o0muM 06pasoM IPU3HAIT NCTOY-
HJIKOM IIpaBa 00111ecTBO B ero menom» [Kopkynos H.M., 1909: 62].

OT penreHnst JAHHOTO BOIIPOCA HANIPSIMYIO 3aBUCUT IIOHATIE 00 MCTOYHM-
Ke 00beKTVBHOro Ipasa. Ecim mpaBo, cmefysa KOHIENIMN >KeCTKOTO I03M-
TUBM3MA, OTOX/ECTB/IAETCA C PelIeHNAMI OPIaHOB BIACTH, TO €AMHCTBEH-
HBIM VMICTOYHMKOM IIpaBa CTAHOBUTCS TOJIBKO Pa3yM JINII, OCYILIeCTB/IAIOIINX
BJIaCTb; Ia)Ke eC/IY MOTUBOM K IIPUHSATHIO T€X VIV MHBIX BIACTHBIX PelIeHNMI
CTaHYT COOBITISA, IIPOUCXOAAIINE B CaMOM OO0IIecTBe, TO, Ipexie 4eM Oy-
[eT CO3/JaHO IIPaBO, OHM OYAYT «IIPONYILEHBbI» Yepe3 pasyM CyObeKTa Ipa-
BOTBOpYECTBa. B [pyrux npasomopsakax, rje UCTOYHMKOM IpaBa MpyU3Ha-
eTCs1 001IeCTBO B L[eJIOM, CAMOJJOCTATOYHBIMY (DaKTOPaMIU, OTIPefe/sIIIMI
ero Copiep>kaHue, MOTyT CTaTh 3aKOHOMEPHOCTY OOILIeCTBEHHO MPAKTUKI,
OTHOLIEHNTT MeX/y JIIofbMY (HaKaIIMBaeMblil >KU3HEHHBIN OIIBIT), pe3y/ib-
TaTbl KOHKYPEHIVY VIHTEPECOB PasIMYHbIX COLVAIbHBIX IPYII WM Haxke
IICUXOJIOTMYeCKYIe TIOTPeOHOCTH B IIpaBe, a AeSATeTbHOCTb TOCYAaPCTBEHHBIX
OpraHOB IIPY 3TOM HallpaBjIeHa JUIIb Ha uKcalyio u obecredere Gpopmun-
PYeMBIX caMVM O0I[eCTBOM IIPAaBOBBIX HOPM.

OpHolt U3 0cOOeHHOCTeNl UCTOYHNMKOB IIPaBa, OTINYAOIIEN UX OT popM
IpaBa, ABJIAETCSA OTAENIEHHOCTh (MM [jake He3aBMCUMOCTb) OT TOCyAap-
CTBa — OHM IPEAIeCTBYIOT TOCYAAPCTBEHHOI NeATeIbHOCTY TI0 CO3[aHNIO
npasa. JJaxe ecru pedb MAET O MO3UTUBUCTCKOM IOJIXOfie, TO pa3yM HOCK-
Teell TOCYapCTBEHHO BJIACTH, OYEBUIHO, IMEET OTAEIbHYIO CYIIHOCTD OT
CaMOoro rocyfiapcrsa. Pa3yM BiuseT Ha UX rOCyapCTBEHHYIO JeATeIbHOCTD,
a He HA000POT, 11 CO CMEHOI HOCUTEJIel BIACTY MEHAETCS Pa3yM, BIUAIOLINI
Ha IIPaBOTBOPYECTBO. Pa3ym, Takum 06pas3oM, CyliecTByeT BHe FOCYapCTBa.
Eme 60ree oueBnmHa 060C067IEHHOCTD 00IIECTBEHHBIX (AaKTOPOB: CHaYaIa
B IIpOIlecce COIVIa/IbHON IPAKTUKM CKIAJbIBAIOTCS 3aKOHOMEPHOCTH OIIBITA
1 60pbOBI MHTEPECOB, BEPOBAHMSA, IICUXONIOTNYECKe TTOTPeOHOCTI /UL U
JIMIIb 3aT€M OHM OOBEKTUBMPYIOTCS B 3aKOHOJATe/IbHON HeATeIbHOCTI TO-
CypapcTBa.

K Hambornee pacrpocTpaHeHHBIM MCTOYHVKAM IIpaBa (B IOHMMAaHNM, KO-
TOpOE IPEeCTAaB/IEHO BBIIIE) MOTYT OBITh OTHECEHDI Pa3yM (BK/IIOYAIOIINIL B
cebs1 BO3MOXKHbIE €T0 IPOSIB/ICHNUS — JIOTYKY, TOKTPUHY, IIPUHIUIIBI IIPaBa),
OIIBIT, Bepa, IICYIXO/IOTYeCKIIe ITepeKMBAHNA NH/IBUIOB.

PasyMm Kak MCTOYHUK IIpaBa IpPeJCTaB/IAeT COOO0Il MBICTUTENbHYIO Jes-
TENIBHOCTb CyObeKTa IPAaBOTBOPYECTBA, KOTOPBIN IOCPEACTBOM aHAIN3a,
abcTparmpoBaHusi win 00O0OIIEHNST CO3€pLiaeMbIX COLMA/IbHBIX SIBJIEHUI

13



[MpaBoBasi MbICJib: UICTOPUS Y COBPEMEHHOCTb

(B TOM 4MC/Ie TOMUTNYIECKNX, SKOHOMIYECKNX, KY/IbTYPHBIX) BbIpabaTbIBaeT
crioco6 paspemnieHus (yperyniupoBaHus, ONpefe/ieHsI) TOW VI MHOM XKU3-
HEeHHOJI CUTYalluy, KOHKypeHIyu nHTepecos. ColmanbHad cpefja, ypOBeHb I
npo¢wib 06pasoBanus, spyAuLua U pyrue GakTopsl GOpMUPYIOT MHEHIE
(ybexxmeHMs1) 4emoBeka o ONpefie/IeHHbIM BOIIPOCaM, KOTOPOe MOXKeT OBITh
TII0/I0’KEeHO B OCHOBY ITPABOBBIX pellleHNit. Ecv McTOYHMKOM IpaBa sAB/IAeTCS
pasyM mnn, Kax ero HaszbiBa1 H.M. KopkyHOB, «cyOBeKTMBHOE CO3HAHME», TO
CIIpaBe[IMBBIM OyfieT ero HaOJIOfieHNe, 9TO «BCe Apyrue $GaKTOphbl BAVSIOT
Ha IpaBOOOpa3oBaHye TONBKO Yepe3 IMOCPeCTBO HaIllero Co3HaHuA. boxe-
CTBEHHbIE BeJIeHMs, NPMPOJA Belleil... COOOpaXkeHNs 11e/IeCO00Pa3HOCTH,
BHYILEHNA HPaBCTBEHHOTO IOJITA — BCE 9TO MOXKET BbI3BaTh 0OpasoBaHMe
COOTBETCTBYIOIUX IIPABOBBIX HOPM JIMIIb TOTZA, KOIfja OyfeT BOCIPUHATO
JesioBeueckuM cosHaHuem» [Kopkynos H.M., 1909: 284]. B cBasu ¢ atum
He/b3g He OTMETUTb, YTO IIPAaBOBas JOKTPUHA, BK/IIOYANONIAS HE TOIBKO
TPYABI YYEHBIX, HO 1 ITIOOA/IbHbIE YUeHUA O CYLIHOCTY IpaBa (B TOM YMCIIe
JOKTPMHA eCTECTBEHHOTO IIPaBa), a TAKXKe TeOpusA ITUKM U TOKTPUHA Bepbl
(HO He BepOBaHMA KaK TaKOBbIE) ABIAIOTCA, IO CYTU CBOEI, YACTHBIMM HIPO-
ABJICHMAMM pa3yMa B KaueCTBe VICTOYHVKA IpaBa. YKa3aHHBbIE pe3y/IbTaThl
MBIC/IUTE/TLHOI IeATeTbHOCTY YeIoBeKa He TOJIbKO caMI 110 cebe paspabarsl-
BAIOTCS IIPY ITIOMOIIY pasyMa, HO i Iiepef; oO/1edeHneM B IpaBoByI0 GopMy
ABJIAIOTCSA TIPEIMETOM VX OCMBICTIEHNA IIPAaBOTBOPIIEM.

OpHYM V3 caMbIX BIMATENbHBIX IPOSABIEHNUI pasyMa B KauecTBe MCTOY-
HIJIKa IIpaBa ABJIAETCSA JIOTMKA, CTABIIAs OFHMM V3 BeINYANIINX Pe3y/IbTaTOB
PasBUTIA YeTI0BEYeCKON MbIC/IM. XOPOIIO M3BECTHbIE ¥ IPOBEPEHHBIE BeKa-
MM 3aKOHBI JIOTMKJ YHUBEPCAIbHBI M MOTYT OBITb IIPYMEHEHDI B TOM YICIIe
K IIPaBOBBIM ABJIEHVAM. JTO, OTHIO[b, HE O3HAYAeT, YTO JI00as HopMa IIpaBa
ABJsAeTCA NornyHoit. Ho 3To 3HAUNT, 4TO IpM XKeTaHUU JIOTUKY MOXKHO IIpK-
MEHUTD JyIA CO3JaHVA IIpaBa U, TeM CaMBIM, CO3/IaTh JIOTMYECK) B3aUMOC-
BA3aHHYIO CHCTEMY IIPaBOBBIX HOPM. I1o TakoMy IyTH, B 4aCTHOCTH, MOIIIA
KOHTVMHEHTAa/IbHasA IOPUCIIPYACHINA CPeJHUX BEKOB, KOIZIA IVIOCCATOPBI U
KOMMEHTATOPBI, @ 3aTe€M y4eHble eBPOIe/ICKIX YHUBEPCUTETOB IIPeIPUHSAIN
TO, YTO YaCTO MMEHYIOT PellelIeli puMCKOro npasa. IlepBoHayaabHO B3AB
3a ocHOBY Kopmyc OcTuHMaHa, OHM ITyTeM IpYMeHeHVs Pas/INYHbIX IoTde-
CKVIX IIPMeMOB Pa3BUBA/IN KOTAA-TO CPOPMYIMPOBAHHBIE TIOIOKEHNSA, O~
CTpamBasi UX IIOfi HOBBIE YC/IOBYsI; BBIBOJSL YaCTHOE U3 0011iero mim cobmpas
00T BBIBOJ, M3 YaCTHBIX YMO3AK/IIOUEHNII, CO3[jaBaly HOBbIe HOPMBI, BbI-
CTpayuBas TeM CaMbIM JIOTMYECKV CBSI3aHHBIE MHCTUTYTHI, CTPYKTYPHI IIpaB I
TaK Jajee.

OcHoBaHHaA Ha TAKOM IIPUHIINIIE CYCTEMA YaCTHOTO IIpaBa IIperoaaraeT
BO3MO>KHOCTb JIOTMYECKOTO BBIBEJICHVISI HOPM JI/I1 KOHKPETHBIX CUTYaluii 3
6o7ee 0OIIMX OTOXKEHWIA, IIPY TOM, YTO IIePBbIe BBICTYIAIOT KaK JIOTMYeCKIe
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CNIeCTBUA NMOCIefHNX. [laHHasA KOHLeNUMA IOABEPINIaCh KECTKOM KPUTUKE
IpefCcTaBUTeIeN COLMONIOIMYECKOl MKOIbI IIPaBa 3a TO, YTO MPeflyCMaTpu-
BaeT BO3MOXXHOCTb IOSIBJIEHUA «MCKYCCTBEHHBIX» HOPM, OCHOBAHHBIX NC-
KJTIOYMTE/IbHO Ha JIOTMKeE, JasKe eC/IV OHM He 00YC/IOB/IeHBI TOTPEOHOCTAMY U
oIbITOM OTHOIIeHMI. COOTBETCTBEHHO, 3TOT MCTOYHNUK IIPaBa MOXXeT BCTpe-
YaThCs Yallle MIMEHHO MPY BOCIPUATUM OOIIECTBOM MO3UTUBUCTCKOTO MK
€CTeCTBEHHO-IIPAaBOBOT'0 B3IVIsA/[Aa HA IIPABO.

OnbIT KaK UCTOYHUK IpaBa IMPENCTAB/IsIeT COO0I 3aKOHOMEPHOCTH IIO-
BCEIHEBHOTO B3aMMOJIEIICTBIS rofielt (00IeCTBEHHBIX OTHOLIEHNII) U TIPK-
MEHseMBIX B 00II[eCTBe COLMAIbHBIX MPAKTUK IO ONpefie/IeHHOMY BOIIPOCY.
Cosparomiecs: B mpolecce XXU3HeNesTeIbHOCTI 0eCCUCTEMHO U JIelleHTpa-
JIM30BaHHO MPOO/IEMHbIe CUTYAIUM (CTOIKHOBEHMS IHTEPECOB), BCIECTBIE
UX HEOTHOKPATHOCTHM, PENpPe3eHTaTUBHOCTY ¥ IOY4YUTENbHON 3HAYMMOCTHU
Pe3y/IbTaTOB CHOCOOHBI IIPOSBUTD OOIIYIO 3aKOHOMEPHOCTD, KOTOPasi MOXKET
OBITH IIO/I0)KEHA B OCHOBY 3aKOHOJJaTe/IbCTBA. B MONMNTIYECKOM I10JIe OIBIT
HepeaKo HasbIBAIOT TPAAMLMAMM OOlIecTBa WM HApPOJAA, XOTS B HAyYHBIX
Le/IAX 9TU MOHATUA CTIefyeT Pasfe/iaTh, IOCKOIbKY [a/leKO He BCerfa Tpa-
OVLVM, IeKIapypyeMble B IIOMUTUYIECKNX LIe/IAX, AeliCTBUTEIbHO OTPAXKAIOT
SMIIMPUYECKN TTOIKPeIIeHHbIE COIMaTbHbIe 3aKOHOMEPHOCT.

3aKOHOMEPHOCTb (CO3BYYHO 3aKOHY) B 9TOM C/Ty4yae BOIUIOIAET IIOHATIE
OTIpEefIe/IEHHOCTY B MPOTMBOBEC BO3MOXKHBIM HeXKe/TaTe/IbHBIM OTK/IOHEHU-
saM. Takas Touka 3peHus MpefIonaraet, 9YTo B Xofie 0OBIYHON >KM3HY, He 00-
peMeHeHHOII (OpMalbHBIM PeryIMpOBaHMeM, INIa B3aUMOMEICTBYIOT IPYT
C IPYTOM, HaKAIUIMBAIOT OIIBIT M Y HUX CK/Ia/IbIBAaeTCs O0Iee IOHATIE O TOM,
KaKoe ITOBefieH1e HeOOXOAMMO JiIs TIOifiepyKaHnsl pa3MepeHHOI X13HM 6e3
KOHQMUKTOB. [IperoMmienne sToro onbITa K CUTyaluu OKa3bIBaeT, KaKol U3
MHO>KECTBa BO3MOXXHBIX BapMAHTOB IOBEJEHMs €€ YYaCTHMKOB 0Oe3omaceH
IIs1 APYTUX U B3aMOBBITOJIEH /11 HUX caMMX (6a/IaHCUPYIOIUM MHTEPECHI).
B ornuume oT Mopanyu, KOCBEHHO BIMAIOLIE) HAa YYaCTHUKOB OTHOLIEHMUIA
(mpyryeM Ha BCeX MO-PasHOMY), IIOJ] OIIBITOM IOHMMAIOTCS MMEHHO (aKTu-
4eCKM MMeolIVecs 3aKOHOMEPHOCTY B3aMMOAIEVICTBIS IMYHOCTEI U ero Io-
CIIe[ICTBUIA, TO3BOJIAONINE B [Ja/IbHElIeM IpeJ4yBCTBOBATb IIPABUIbHOCTD
(6e30macHOCTD, 6€3BPEIHOCTD, OTCYTCTBYE YOBITKOB) TAaKOTO ke (v 06pat-
HOI'0) ITIOBEEH M.

Takor XOf MBIC/IM CXOK, HO He UJeHTIYEH, C IOKTPUHOI 9KOHOMIYECKO-
ro aHaimsa mpasa [Posner R., 1998]. OxasaBuine pemmnTebHOe BIUSHYE
Ha JIBJDKEHME 9KOHOMIYECKOrO aHa/in3a CTOPOHHUKM IPAaBOBOTIO peanns-
ma JIx. Ipton u O. XonMmc oTMevan M3HaYa/IbHYI0 BCEOOIYI0 CKIOHHOCTD
clefoBath («IIOfpaXkaTb») MAaTTEPHaM IOBeleHMsI POfuTeneli, bonee TIo-
0a7IbHO — TIPEIKOB, IPUIEP)KUBASICh IIPY ITOM MAaKCUMBI «IIPOBEPEHHOE —
3HAYUT Oe30IMacHOe, a HeM3BeJaHHOe — 3HAYUT PUCK Tubenn» (pa3 OHM Tak
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ey U KT HOPMa/IbHO, TO ¥ MBI IOJDKHBI Jie/IaTh Tak xe). CIOXMBIIN-
€Cs OIBITHBIM ITyTEM 3aKOHOMEPHOCTY MOTYT CTaTh ICTOYHMKOM HOPMBbI He
TONIBKO KOHKPETHOI >XM3HEHHOM CUTYalluy, HO M CUTYalMIi CMEXHBIX U/
aHAJIOTMYHBIX, IIOCKO/IBKY CYyTh MMEHHO B OIIBITe KaK 00ILIeM ypoKe, KOTO-
PbIil MOYKHO 9KCTPANOAMpPOBaTh Ha MOXOXKMeE CIydan. ITa KaTeropusa O4eHb
HaIlOMJHaeT OObIYajl B ay TEHTIYHOM 3HA4€HVM 9TOTo c/1oBa. OfHAKO C TOY-
KI1 3peHNA TeOpuM IpaBa OT/INYNE IPABOBOrO OObIYasl OT OIBITA 3aK/II0Ya-
eTCsl B TOM, YTO IIPAaBOBOJ OOBIYall eCThb MyO/MMYHOe IIpU3HAHME U 3aAlUTa
Y3KOJ IPAKTVKY, TOTIA KaK OIBIT B KauecTBe 00IIell aMIupudeckoit 6asel,
HAKOIJICHHOI! 113 OTHOIIEHMII B OOILIeCTBe, UCIONb3YeTCs CyObeKTOM IIpa-
BOTBOPYECTBA /I BBIBEJICHNA OOLINMX 3aKOHOMEPHOCTel! IIPaBOBOTO U IIPO-
TUBOIIPABHOTO M KaK CEACTBME — IJIA CO3[JaHUA CaMOCTOATENIbHBIX HOPM
IpaBa, B TOM 4YNC/Ie He 00:3aTe/IbHO VIMEIOIX JKeCTKYIO JIOTMYECKYIO CBA3b
CNIeNCTBMA M IPUYMHBI C XM3HEHHBIMU CUTYALMAMMN.

Kax BUIHO U3 BCero Cka3aHHOTO, OIBIT KaK VICTOYHUK IIpaBa Hauboree
HpUCYLL CUCTeMaM, 0asUpYIOIMMCA Ha PeaMCTIYeCKOM (COIMOIOTrIYe-
CKOM) IIOZIXOZIe K IIPaBY.

Bepa B bora MoxeT BBICTYIIaTh CaMOCTOATE/IbHBIM IIPOSIBJICHNEM pa3yMa
B KayeCTBe VICTOYHMKA IIPaBa, OJHAKO, B OT/IMYME OT JIOTMKY U APYTUX IPO-
ABJICHMII pa3yMa, IIPEeTeHYIONX Ha CUCTeMHYI0 0O0CHOBAaHHOCTbD, XapaK-
TepU3yeTCs MPPALMOHAIBHOCTDIO, KaK M CaMO IOHATHE Bepbl. BakHO, 4TO
B IaHHOM CJTy4ae MMeITCA QaKTIiecKye BepOBaHMs, a TAKOKe JlelleHTpa-
30BaHHO (hOpMUpYeMble MU NIPEAPACCYAKY 1 Mpenybex/ieHns (B HayYHOM
CMBICTIe 9TUX HOHATNII). VIMEHHO OHV MOTYT OBITb PAaCCMOTPEHBI OTB/ICYEHHO
OT JIeAITe/IbHOCTY (POPMAIM30BAHHBIX CTPYKTYP KaK 0O'beKTMBHBII COLMAITb-
HBIIT peHOMEH — OCHOBAaHHBIE Ha Bepe 3aKOHOMEPHOCTY COLIMAIBHOTO CaMO-
CO3HAHNUA NH/IMBYUJIOB, VX TPYIII, OKa3bIBalolIe BIAHNE Ha GOPMMUPOBAHIE
HOHATHA O JO/DKHOM U HEfIO3BO/IUTE/TbHOM.

VIMes M3HaYaIbHO MPPALMOHAIBHYIO IIPUPOJY, BEPOBaHUA MacC 0OBEK-
TUBUPYIOTCA B COLIMAIbHBIX MMPAKTUKAX U OTKPBIBAIOTCA y>Ke PALlMOHAIbHO-
MY HO3HaHMIO. B TakoM IOHMMaHNUM pedb UfieT He 00 OIpaBIaHNUM TH0O0TO
IeVICTBMS BJIACTY AIPUOPHON KaTeropumeil «60)XeCTBEHHOTO BEJIEHM», a O
Hay4YHO IIOCTUTaeMOM SBJICHMM — BbIPa’KEHHBIX BOBHE pe3y/bTaTax Ipo-
ABJIEHMA Bepbl MogbMI. Ha akTya/lbHOCTb paccMOTpPEHMSA TeOKpPaTU4eCKON
TeOpuM IpaBa MMEHHO B TaKOM KJIIOYe, a He B KayeCTBe apXadHOro 06o-
JKeCTBJIeHVsI BacTy, obpaian BHnManue npogeccop ©.P. Koxourkun yxe
B Havyasie XX B.: «B03MOXXHO, He BBOJs B 00/1aCTh MCC/IEOBAHNUSA BOIIPOCa
0 Bo3jelicTBuM Bomyu boxkmell Ha oOIjecTBEHHbIe SBJIEHN:, TeM He MeHee
YTBEP)K/JIaTh, YTO FOCYAAPCTBEHHAS BIACTh POXKJAETCA U3 PEIUTMO3HOIO aB-
TOPUTETA ¥ OCHOBaHME TOCY/JapCTBEHHOII BTACTY KOPEHUTCA B PE/TUTMO3HOI
Bepe, PacIpOCTPaHEHHOI B Macce HaceneHNA. B TakoMm Buje [TeokpaTmye-

16



E.A. ®posnosa, b.B. Jlecus. IcTouHVKN 1 pOpPMbI npaBa

CKadA| TeopMs [eaeTcs He3aBUCUMOII OT Bephl 11 He 3aK/II04aeT B cebe, a priori
HIYETO HeIpMeM/IeMOTo, axe AiA HeBepyomyx» [Kokomknu @.P., 1912:
10-11].

B coBpeMeHHOM 06111eCTBE € ero CJIOXKHOI CTPYKTYPOIt, Oc/1abieHyeM rpa-
HUII MEX/y TOCYJapCTBaMU, Ky/IbTYPaMy, PbIHKaMM, GaKTIIeCKOll HeBO3-
MOYKHOCTBIO IIOCTOSSHHOTO HENOCPE/ICTBEHHOIO KOHTAKTa MEX/y BEPXOBHO
B/IaCTbIO ¥ BCEMM TPAKJAHAMMU YCIOXKHUINCD UM TIOAXOAbI K OIPee/IEHNIO
VICTOYHMKOB ITpaBa. B X KauecTBe NPMHMMAIOTCA CI0)KHOCOCTaBHbIE KaTero-
pum, IpeTeH yIol/e Ha COYeTaHMe IIPU3HAKOB M CBOVICTB BCEX YIIOMAHY ThIX
VICTOYHUKOB, Ja0bl YCUIIUTD IETUTUMHOCTD CO3/iaBaeMoro Ipasa. K npumepy,
yxe B XIX B. nctopnueckas mkosa mpasa (Casunby, IlyxTa) Bugena uctod-
HUK IIPaBa B «<HAaPOJHOM JlyXe», COYeTaloIleM KaK OIIbIT, BEpOBAHMA HallUM,
TaK U ee KOJUIEKTMBHBII pasyM. Teopus «obmieit Bom» (Pycco), 6nmskas k
CErofIHAIIHEMY MOHATUIO BOIM HAPOJa, IIPEINOIaraeT CBOEro pofia CI0XKe-
HIe pasyMa BCeX 1eeCIIOCOOHBIX IPaK/IaH.

Pasym, ombIT, Bepa ABIAITCA OBOIbHO TPYHOIOCTUTAEMbBIMM KaTero-
pUAMH, IO3TOMY JOIIOTHUTEIBHOE UX YC/IOKHEHNE TIOPOXKIAAeT MHOXKECTBO
CIIOPHBIX ¥ 3a4aCTYI0O HepaspellnMbIX BonpocoB. Hanpumep, oTganas Kare-
TOpMIO padyMa OT CyO'beKTa IPaBOTBOPYECTBA B CTOPOHY «CIIOXKEHMA» Pasy-
Ma MHOYKeCTBA JINL], CTOPOHHVIKY TeOPUY «001IIeil BOIN» YIIPOLIAIOT IIOHATIE
JEeMOKDPATUM U PeaJbHOCTD IPOLECCOB, CONPOBOXAAIIINX IIPUHATHAE 3aKO-
HOB. B acTHOCTH, ecu pedb 3aXOQUT O BOJI€ HAPOJIA, TO BCTAIOT CEYIOLIVe
Bapyaly TEOPETUYECKUX JU/IEMM: PaBHA M BOJIA [EIyTaTOB BOJIe Hapoja?
Bnuser nu Ha pemrenye 3TOro BOIpoca XapaKTep MaHJaTa — OH MMIIepa-
TUBHBI WM cBOOOAHBIN? CTAaHOBUTCS 3aKOHOM BOJIA BCErO HAapofia MM
ero yactu? Kak B HefiCTBUTENBHOCTY Ha pelIeHNe 3TOr0 TeOPeTU4eCKOTro
BOIIPOCA BIMAET BO3MOXXHOCTDb NPUHATHA 3aKOHOB IIPY HECOITIACUU TTOYTU
TIOJIOBUHBI JienTy TaToB (49%)? B KOHTEKCTe 3TUX BOIPOCOB IIpUMeYaTe/IeH UC-
KPEHHOCTbIO MapKCUCTCKO-IEHMHCKUI MOAXOJI, MPAMO IPOBO3I/IALIABIINIA
VICTOYHMKOM IIpaBa He BOJIIO HapO/ia, BBIpaXKaeMYI0 4epes JIeNyTaToB, a BOMIO
(MHTepechl) TOCHOACTBYIOLIETO pabodyero Kaacca, KOTOpble JUKTYIOTCA €ro
aBaHIAp[OM — IAPTHEIL

ITo oTpenpbHOCTY MPOAB/IEHNA Pa3yMa, OIbITA U BEPbl B KaueCTBe MCTOY-
HMKOB IIPaBa MOTYT OBITH, €C/IM IPUIOKNUTh HEOOXOAMMbIE SBPUCTIIECKIE
YCUINA, aCCOUMMPOBAHDI C 3aKOHOJATE/NbHBIMY pemeHnAMu. OHM II03TOMY
ABNIAIOTCA CBOETO pojja NEPBUYHBIMU MM IPAMBIMU MCTOYHMKAMM IIpa-
BOBBIX HOpM. B TO ke BpeMs CII0)KHOCOCTaBHbIE KaTETOpUM IO CYTU ABJIA-
I0TCAA, BO-TIEPBBIX, IIPOM3BONHBIMYU VIV BTOPUYHBIMU MCTOYHMKAMM IIPaBa
¥I, BO-BTOPBIX, IIPEJCTAB/IAIT COO0Il MICKYCCTBEHHO CO3[aHHbIE YeTOBEKOM
KOHI[eIMM (IIPOAYKT BTOPMYHON MBICTUTE/NIbHOI IeATeTbHOCTI, HAIIPAMYIO
He CBSI3aHHOII C CO3JlaHNeM KOHKPETHBIX IIPABOBBIX HOPM), HEM30€XKHO Ha-
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K/Ia/IbIBAIOIIIIE Ha IIePBIYHBIE ICTOYHMKY OTIIEYATOK JOIOTHUTEIbHBIX KOH-
IeITya/IbHbIX YCTAHOBOK. VICKYCCTBEHHO CO3TaHHbIE KOHLETIIIU, B OT/IITYIE
OT INepBUYHBIX UCTOYHMKOB, HEIIPEMEHHO BJIEKYT HEOOXOAVMOCTb MHTEp-
IPeTaLMOHHOM eATeTbHOCTY, BO MHOTOM CTaBsA BOIIPOCHI IPaBOTBOPYECTBA
B 3aBJMCYMOCTD OT CyOBEKTMBHOTO padyMa MHTepIpeTaTopa: HO He pasyMa
KaK HeIOCPe[CTBEHHOrO MCTOYHNKA KOHKPETHBIX HOPM, @ pa3yMa, MHTEp-
IPeTHPYIOIIEro KOHIIEIIINIO, ¥ TNIIb 3aTeM — (OPMYIUPYIONIero KOHKpeT-
Hble HOPMBI.

Kak BuIHO 13 PacCCMOTPEHHBIX TIOHATUI O BO3MOXKHBIX UCTOYHMKAX ITpa-
Ba, OHM MOTYT OT/INYATHCS OOBEKTUBHOCTBIO WM CyObeKTMBHOCTbIO. Ha-
IIpUMeP, ONBIT KaK SMIIMPUYECK) 00yC/IOB/ICHHBII ICTOYHYK IIpaBa IpeTeH-
ZlyeT Ha CBOIO 0O'beKTMBHOCTD, TOTZIAa KaK pasyM, KaK IIPaBIIO, CYO'beKTUBEH,
IIOCKOJIBKY MIM€eT 4eTKYIO CBS3b C MBIC/IAIMM CyObeKToM. [laxke B cydae ¢
JIOTMKOJ pa3yM CyOBEKTUBEH B TOM IUIAHE, YTO CYLIECTBYeT PUCK 3aBUCK-
MOCTH CO3/IaBaeMOro OObEKTUBHOTO IIPaBa U €ro AeICTBEHHOCTH (KayecTBa
peryIupoBaHuA OTHOLIEHNIT) OT KOTHUTUBHBIX CIIOCOOHOCTEN CyObeKTa —
MacTepCcTBa MPUMEHEHN JTOTMYeCKNX IIPYEeMOB U MOTEHIVIAbHBIX JIOTIYe-
ckux omm6ok. Kpome Toro, Tpebyercs Hemao ycyumii, 4TOObI B IIe/IsAX IIpaBa
OT/INYATD ¥ OTHEATD PasyM I JIOTUKY OT VX OTPUIIATE/TbHBIX JBONHIKOB —
HOIY/IM3Ma U IeMarorny, CyTh KOTOPBIX KaK pa3 B JeKOHCTPYKIUM JIOTUKI
TI0f], BUZIOM ee COOTIOfieHNs, YeMy MeeTCsI MHOXKeCTBO MICTOPUYECKNX TIOfI-
TBEPXKIEHUIA.

B aHHOM acrekTe aKTya/lbHBIM ABAETCA TaKXKe MCCIe[oBaHNe BOIIPoca
O peanbHbIX (MCTMHHBIX) M MHMMBIX MCTOYHMKAX IpaBa. OfHUM U3 CaMBbIX
APKUX UCTOPUYECKIUX ITPUMEPOB ITON AUXOTOMUM CTAJIA UAEONIOTH U IIPaK-
TUKa IKOOMHCKO AMKTaTypsl Ha ucxoge XVIII B.: mpy npoBosmIameHnn cy-
BepeHnTeTa (PpaHIly3CKOIl HAIVN, CBA3bIBAsA ICTOYHUK IIpaBa MIMEHHO C Hell
Y PeXXVMMOM CBOOOJIBI, IKOOVHIIBI )KECTOKO IIPeC/IeJoBaIi BCEX HECOTTTACHBIX
KaK C CaMoJl 9TOV KOHLENIMeil B L[eJIOM, TaK U C UX JIMYHBIMM B3I/IAJAMIU.
VICTUHHBIM MCTOYHVMKOM IIPAaBOBBIX PEIICHMII CTa/l pasyM HEMHOTVX JINI]
(AKOOMHCKOII BEpXYIIKM), @ IJIABHBIM CHMBOJIOM «Ie€MOKPAaTU4ecKol» pe-
CITyOnMMKM CTajla TMIbOTHMHA — «OpPUTBA HAIlMM», TIOK KOTOPYI 6e3 BCAKOIN
OIJIANKY Ha IPaBa, 3a KOTOpble 60PONCH UJIONIOTY AKOOMHCTBA, IIOIIA/IN He
TOJIBKO YWIEHBI KOPOJIEBCKOJ CeMbH, TONMMUTIYECKIE KOHKYPEHTBI, HO U JieATe-
M HAYKV U UCKYCCTB (HaImpuMep, 3HaMeHNTHIN XuMuK A. JlaByasbe).

AKTYanbHOCTb IPO6/IeMBbl UCTUHHBIX M MHMMBIX MCTOYHMKOB IIpaBa CoO-
3By4Ha aKTyaJIbHOII ITpo6/IeMe MCTUHHBIX I MHMMBIX IOPUANYECKUX Iierelt,
HAINPAMYIO CBA3aHHBIX C ITPOIIECCOM ITPaBOTBOpYECTBA. B oHOM 13 mocren-
HJX MCCTIelOBAaHMII Ha 9Ty TEMY OTMEYaeTCs, YTO MAaHUITYIMPOBaHMe I0PUIN-
4eCKMMIU IIe/IAMU (PaBHO KaK U IOHATVEM 00 MICTOYHNKAX [IPaBa) «IpeBaro
M3MEHEHNEM CaMOT0 OTHOLIEHM K IIPaBY, BBIPAXXAIOLIEMYCs B CUMY/LATH3A-
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L[, IPY KOTOPOIJI IIPAaBO He BOCIIPMHMMAETCSA KaK YTO-TO Cepbe3HOe, HalloI-
HEeHHOe COfiep>KaHMeM, 2 00/1acTh OPUANIECKOTO IPEBPAI[AeTCA «B CUCTEMY
HOPMAaTVBHBIX 3HaKOB, He MIMEIOLIVIX CBA3Y € )X13HbIo» [Kymkos M.A., 2023:
235-236].

Henp3st 0607T1 CTOPOHOIT BOIIPOC O BIMSHNUM IPUHIAIIOB IIpaBa Ha Jie-
ATENIBHOCTDh CYO'beKTOB IPaBOTBOpUYecTBa. [lo cBoeMy ompezeneHnio pyH-
VIl — VJeiiHble 00pasbl Vi IIeHHOCTHBIE YCTAHOBKM, KOTOPbIe IIPU3HAIOTCS
3HAUMMBIMM ¥ YCTPEMJIAIOT MBIIIIEHVE 1 TIOBeJieHe JTIOfiell B OIpelie/IeHHOM
HaIpaBjieHNN. B TakoM >ke cMbIC/ie MPYHIMIIBI CYIeCTBYIOT ¥ B IIPaBOBOII
peanmpHOCTM [Cromnos f., 2023: 116]. Ectu roBOpUTh O MPUHINIIAX IIpaBa,
TO OHV HAIPAB/IAIOT NOBEJleHNE BCeX CYO'bEKTOB, MMEIOIINX OTHOIIEHNUE K
IpaBy — He TOJbKO IPaBOIIPMMEHNTENIEN, HO U IIPAaBOTBOPLEB, U TO3TOMY
COOTHOCSTCS C HOHATMEM UCTOYHUKOB IIPaBa B PACCMOTPEHHOM paHee CMbIC-
ne. Jlpyroe o3Ha4aso Obl, YTO MPUHIIMAIIBI IPaBa KakK Hanbonee 06001eHHbIe
LIEHHOCTM C HOPMAaTUBHBIM COJep>KaHMeM MOTYT yCTaHAB/IMBATbCA U IPO-
U3BOJIbHO U3MEHATbCS CaMUMU IIPAaBOTBOPYECKMMM OpraHaMM BO BCeM MX
MHOT000Pa3NN.

OpHako IPMHLMIIBI IIPaBa, B OT/INYME OT IOPUANIECKNX HOPM, COfiepKa-
X OObIYHBIe (KOHKPETHBIE) IPABIIA, XapaKTepPU3YIOTCsl HAaUBBICIIEN CTe-
IIeHbI0 HOPMAaTVMBHOJ O0OOOIEHHOCTM, MAaKCMMaJbHO OXBATBbIBAIOIENl BCe
cdeppl 00IEeCTBEHHON >KM3HM U BCe BO3MOXKHbBIE KVI3HEHHbIE CUTYAIUIL.
CreoBatenbHO, €/ Ta WV MHAS UJies], LIMPOKO BOCIPUHMMaeMasi B 0011je-
CTBe, ANPO COflepKaHNA KOTOPOIl He 3aBUCUT OT YCMOTPEeHMSA BIacTell, Ipu-
MEHIMa KO BCeM >KV3HEHHBIM CUTYaIUAM, TO OHa JO/DKHA OBITb B paBHON
CTelleHM IpuMeHVMa (y4TeHa) B Ipoliecce pa3pabOTKU HOPM, PeTyInpyro-
I[VX JAaHHBIE CUTYyalun. B janHOM ciydae, kak o6bscHsAeT K. Jlapenu, peub
UZIET O TOM, YTO IPMHILIMIIBI IIPaBa BBICTYTAIOT B Ka4eCTBE METOJOB HAaXO0X-
menus npasun [Avila H., 2007: 8-9].

B coBpemeHHOM Mupe maHHBI (eHOMEH HaIlle/l BBIpaXKeHNUe, B YaCTHO-
CTH, B IPMHIUIAX MEXKJYHAPOAHOTO ¥ KOHCTUTYLMOHHOTO IIpaBa, KOTO-
pble UMEIT CAMOCTOATE/IbHOE HOPMATUBHOE COflep>KaHMe, He 3aBUCALIee OT
BOJIV OPAVHAPHBIX 3aKOHOZATENeN, M KOTOPBIMYU HOC/IeTHIE 005I3aHbl PYKO-
BOJICTBOBATbCS IIpK pa3paboTke 3aKOHOB. K TakyM IpyHIMIIAM OTHOCATC:
yBa)KeHIe 4e/I0BeYeCKOr0 JOCTOMHCTBA, BBICIIAA IIeHHOCTD IIpaB Ye0BeKa,
paBHOIIPaBlMe ¥ PABEHCTBO BCeX Ilepell 3aKOHOM, 3aIlpeT IIbITOK U becdernno-
BEYHOro obpaieHys u ap. B aToM niaHe yMeCTHO TOBOPUTH O IOTYyYEHUN
«1IpaBa 13 MPUHIUIIOBY, MOHATIE KOTOpOro cyfbs Koncturynumonnoro Cyza
Poccun I A. TampxueB ucronp3oBan Jyisi 0003HaUYeHNS IPABOBBIX MTO3UIINIA
Yl HOPM, BBIBOJVMMBIX 13 @0CTPAKTHBIX KOHCTUTYLMOHHBIX IONoXKeHuit. OH
OTMETWJI, YTO IOCKO/IbKY IPMHIMIIBI IIpaBa OTIMYAIOTCA HEKOHKPETHBIM
IOPUINIECKUM COflep)KaHMeM, OHM 00/1afjaloT BBICOKVMM ITOTEHIIMAIOM pas-
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HOCTOPOHHETO Pa3BUTHs IIOCPeACTBOM (OPMMPOBAHNS Pa3BUBAIOIIMXCS
npepcTabnennit o Hux [lamkues [LA., 2008: 22] .

EcTb OCHOBaHMA CHIeNaTh BBIBOJ, YTO CYLIECTBYET LieNasd COBOKYIIHOCTD
(baKTOPOB, MOSIB/ISIONUINXCS U Pa3BUBAOIINXCS B )XU3HU 0011[eCTBa aBTOHOM-
HO OT rocypapcTBa (1o KpaiiHeil Mepe, HENOAKOHTPOJIBHO €MY), KOTOpbIe
OTHOCATCA K CO3/IaHMIO IMEHHO IIPaBa, a He APYTOro COLMAIbHOTO Peryss-
topa. CnefoBaTe/IbHO, HET OCHOBAHMII MCK/IIOYATh MX U3 BHUMAaHUSA IOPU-
CIPYJEHIUY KaK COLMA/IbHONM HayKu. YIIPOILEHHOE ITIOHMMaHMe UCTOYHMKOB
IIpaBa U CBefleHNe IOPUCTIPYIAEHINM K M3YUeHUIO BHEIIHUX (OpM 00beKTIB-
HOTO IIPaBa, OCTABJ/IALIee I0PUCTa 32 paMKaMI BOIIPOCA O CO3[LaHUM 3TOrO
IpaBa, BPAJ /I CHOCOOCTBYET YTBEPXK/ICHNIO O BBICOKOM IIpefiHa3HAuYeHNN
IOpUMIecKoit mpodeccuy MMEHHO B KadecTBe podeccnn, a He B KauecTBe
TEXHNYECKOI paboTbI, C KOTOPOIL CIIOCOOEH CIPaBUTHCS YCEPAHDIN IPefCTa-
BUTENb /TI00011 crenyuanbHOCTU. Ecy urHopupoBarh ykazaHHbIe GaKTOPBI,
TO 3HAYMTE/IbHAsI YaCTh COIVAIBHOTO OBITHS, HEIIOCPECTBEHHO CBs3aHHAs
C IPaBOTBOPYECTBOM M COJEP>KaHMEM IIPABOBBIX HOPM, OCTAe€TCS BHE IONA
3peHuA IPUCTOB.

3. ®opmbl NnpaBa

dopma npaBa — BHEIIHMIT €ro 00/MK, CII0CO6 BBIPAXKEHMA €ro CofepKa-
HIISI B OO'bEKTUBHOII PeabHOCTH, T.€. CII0C00 00'beKTUBIPOBAHNS TPABOBBIX
HOPM, 006eCIIe4nBaoIil BOSMOXXHOCTD TOBEJeHIs VX /IO CBEEHNUS CYODbeK-
TOB IIpaBa U CIy)XXAIUi1 IOATBEP>KAEHMEM UX 00111e00513aTeIbHOCTIL.

JIorn4eckuM pes3ynbTaToM paboThl CyObeKTa IPaBOTBOPYECTBA C IIep-
BIYHBIM MCTOYHMKOM IIpaBa CTAHOBUTCS OO/edeHMe IPUHATOTO MM pellle-
HISI B HaJJIeXaIyio (opMy, HAYe STO pelleH)e He BBILIUIO ObI 3a IIpefiebl
€ro cOOCTBEHHOTO CO3HAHV. B cBeTe IaBHO YCTOSIBLIETOCS B TEOPUY TOCY-
[apCTBa MOHATHA O MOHOIIOJIMM TOCYAApCTBa Ha OCYIIeCTBJIeHIEe TOCyHap-
CTBEHHOI1 B/IACTH, B TOM YIC/Ie Ha IPAaBOBOE PETy/IMpOBaHNe OOI[eCTBeHHbIX
orHomrenuit [Emmnex I, 1903: 236-238], popma mpasa, B oTImdne oT ero
VICTOYHMKOB, BCEI7la 3aBMCUT OT TOCYJapCTBA M 4eTKO CBSI3aHA C OpPraHOM
rOCYJaPCTBEHHOIT B/IACT, KOTOPBIN «0dopMisieT» mpaBo. OTIMInTenbHOM
4epToit GOpMBI IIpaBa, TAKMM 00pa3oM, SABIAETCS TO, YTO eil IpeJLIeCTBYeT
He TO/IbKO MICTOYHMK IIpaBa B PaCCMOTPEHHOM paHee CMbIC/IE, HO VM CAaHKIINA
rOCyJapcTBa, KOTOpOe yTBEP)K/aeT IIPaBo B ONpe/ie/leHHOl GpopMe.

VicTopuu rocygapcTBa U paBa, Kak M COBPEMEHHOI CPaBHUTENbHO-TIpa-
BOBOJI HayKe, U3BECTHO MHOXKeCTBO (OpM IIpaBa, pasHOOOpasue KOTOPBIX
00ycoBeHo 60rarcTBOM (OPM TOCYAAPCTBA, KOHCTPYKTUBHBIX OCOOEH-
HOCTeII IIPaBOBBIX CUCTEM, IIOAXOAAMN K pasfieNleHno (pacipefie/ieHInio) ro-
CYHapCTBEHHOI B/IACTI U TaK Aanee. brarogapst 06001eHsAM, IpefIpUHS-
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TBIM HAYKOJI TEOPUM TOCYIapCTBa U NIpaBa, MOHATHS 00 9TUX pa3pO3HEHHBIX
crioco6ax BbIpaXKeHNs NpaBa IPUBEEHDI B CUCTEMY, IPERYCMaTPYUBAOIYI0
CIefyIolyie OCHOBHBIE (TUIIMYHBIE) POPMBI IIpaBa: HOPMAaTUBHBIE IPaBOBbIE
aKTBI, CyZleOHbIe IIpellefileHThl, IIPaBOBble 00bIYay, HOPMAaTVBHbBIE JOTOBOPBI,
IIpaBOBas JOKTPWHA, (GOPMBI Pe/IUTMO3HOTO IIPaBa.

daxTtryeckue ¢GopMbl IpaBa MOTYT codyeTaTb B cebe MPU3HAKM Cpasy
HECKO/IbKMX TUINYHBIX Mopeneil. Tak, MeXXJyHapoiHble JOTOBOPbI 4acTO
paccMaTpuBalOTCA KaK KIACCMYECKUIT HOPMATUBHBIN aKT, IIPMMEHAEMbIN B
cyne (B EBponie — KoHBeHIu: 0 3amyuTe IpaB YyeloBeKa I OCHOBHBIX CBOOO
1950 r.). Iloatomy TpebyeTcsi BCeCTOPOHHMII aHAIN3 IPU3HAKOB, PACCMO-
TPEHHBIX HIDKE, YTOOBI IIOHSTh UCTMHHBIE CBOVICTBA TOTO M/IM MHOTO IIPAaBO-
BOTO aKTa B KauecTBe GOPMBI ITpaBa.

3.1. HopmaTuBHbIN NPaBOBON aKT

O6pamasch K ero pacCMOTPEHMIO Kak (OpMBI IIpaBa, CIeAyeT Mpexye
BCEro MMEThb B BUJY BCTpedamllleecd B JINTepaType M Ha IMPaKTUKe HEIO-
HJ/MaHIE CMBIC/Ia TEPMMHA «HOPMATMBHOCTb». JIHOIA yTBepKHaeTcs, 4To
OTIMYUTENIbHON YePTOVl HOPMATMBHOTO IIPAaBOBOTO aKTa ABJAETCA HOpMa-
TUBHOCTb. OJJHAKO HOPMATMBHOCTb B Ka4eCTBE OJHOTO U3 K/IYEBBIX IIPU-
3HAKOB IIpaBa BOOOIIe He TOMBKO XapaKTepHa, HO 00s13aTe/nbHa Jiis Bcex 6e3
uckmoyeHna popm mpasa. Hopma mpaBa, ¢ KOTOpOIT CBA3bIBAETCSA CaMoO I0-
HATIE HOPMATUBHOCTH, IMeeTCsI KaK B HOPMAaTUBHBIX IIPAaBOBBIX aKTaX, TaK
u B 0601t fpyroit popme npasa. CregoBarenbHO, Bce GOPMBI IIpaBa B TON
V1Y VIHOV CTeIIeHU SABJIAITCA HOPMAaTUBHBIMY aKTaMI B IIMPOKOM CMBICTIE.
OpHako BO BceM pa3Ho06pasuu ¢popM IpaBa BbIIENSIETCS KaTeropusi, OT/IN-
YaIOLAsICs OT APYTUX CBOMMM CHelUYecKM YCTOMYMBBIM IIPU3HAKAMU U
CBOJICTBaMU, KOTOPYIO O/1arofiapst STOMy CTaly MMEHOBAaTh HOPMATVBHBIM
AKTOM B Y3KOM CMBICJI€.

OduranpHOro onpeneneHysi HOpPMaTUBHOIO IIPAaBOBOTO aKTa HeT. MHO-
IVie IPaBOBEJbl, CTPEMACh NOSKPENNUTh CBOM B3IVIAMBI ABTOPUTETOM TOCY-
IapcTBa, ccplmaloTcA Ha [ocymaperBennyo [Jymy ®epepanpaoro Cobpanus
Poccuiickoit @epepanny, KOTopas OFHXAbI KOHCTATUPOBAJIA, YTO «B IOPU-
IOVYECKOI JOKTPUHE NPUHATO UCXOAUTD U3 TOTO, YTO HOPMATUBHBIN IIPaBoO-
BOJI aKT — 9TO MMCbMEHHBIN O0QUIVATbHBIN JOKYMEHT, IPUHATHIN (M37aH-
HBII1) B OINIpele/eHHOl (popMe IIPaBOTBOPYECKMM OPIaHOM B IIpefieiax ero
KOMIIETEHIIY ¥ HallpaBJIEHHbBIN Ha YCTAaHOBJIEHNE, MISMEHEHNE MUY OTMEHY
IIpaBOBBIX HOPM. B cBOI0O ouepefb, 10, IIPaBOBOJ HOPMOJ IIPUHATO IIOHMU-
Marb 00111e06s13aTeIbHOE TOCYAPCTBEHHOE IPEefIICaHye TOCTOSHHOTO MK
BPEMEHHOI'0 XapaKTepa, PacCCYNTaHHOE Ha MHOTOKpaTHOE IpYMeHeHMe» (I10-
craHoB/ieHne ot 11.11. 1996 Ne 781-11 I'). Ho, BO-T1epBBIX, IOMCK MCYEPIIbI-
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BAIOLETO MOHATNA HOPMATHBHOIO IPABOBOIO AKTA HE ABJIAJICA IPEIMeTOM
YKa3aHHOTO IIOCTAaHOBJIEHNA, 3 BO-BTOPBIX, IIapP/IaMEHT II0 CBOMM COCTaBy U
GYHKLIMAM BPAZ IV IPeTeHyeT Ha IEPBEHCTBO B IOPU/INIECKOI IKCIIepTH3e.

[Tpu 3TOM 3a4acTyIO yIIycKaeTcs U3 BULY MOCBALEHHOE HEIIOCPEICTBEHHO
3TOMY BOIIPOCY IOPUAMKO-3KCIIEPTHOE U JOKTPUHAIbHO-IIPABOBOE MCCIEN0-
BaHMe, npeanpuaAToe Koncturyunonusim Cypmom Poccun. B Ilocranosie-
Hyy ot 31.03.2015 Ne 6-I1 Cyxn chopmynmpoBan cOOCTBEHHYIO MO3ULINIO O
TOM, YTO TIpeJCTaB/IsAeT cO60Jl HOPMATUBHBIN NPABOBOM aKT M MO KaKUM
IIPU3HAKAM €T0 MOXKHO OT/IMYNUTD OT APYIUX (POPM IIPaBOBOIL JeATETbHOCTI
rocypapcta. Cyth paccMoTpenHoro CyzioM Bompoca Oblia CBsI3aHa C TeM,
YTO 33a4aCTYyI0 BHEIIHE He IIOX0XKME Ha 3aKOHBI U IOJ3aKOHHbIE aKThI JOKY-
MEHTBI TOCYAapPCTBEHHBIX OPraHOB (PaKTUYeCKM ABJIAIOTCA HOPMAaTUBHBIMMU
npaBoBbIMU akTamu. Criefyst IPUHLINITY «OT 0OPaTHOTO», MO>KHO 3aMETUTD,
YTO /1aJIEKO He BCe IOJIOKEHM 3aKOHOB U IO[J3aKOHHBIX aKTOB MIMEIOT HOP-
MaTMBHBIII XapakKTep U, C/IefOBaTeNbHO, MOIYT ObITh Ha3BaHBl HOPMATUB-
HBIMJ IIPAaBOBBIMM aKTaMyu muiib popmanbHo. [I0aTOMY B yKa3aHHOM IIO-
CTQHOBJICHUY OTpPaXKEHbI Pe3yAbTaThl ITTYOOKOrO OCMBICIeHMs (peHOMeHa
HOPMAaTMBHBIX CBOJVICTB ¥ YKa3aHO, YTO TaKye CBOJICTBA B OTHOILEHUN HOP-
MaTMBHOTO IIPAaBOBOTO aKTa OOYC/IOB/IEHBI He OHUMM TOJIbKO €rO BHEIIHM-
MY, GOpMaIbHBIMY aTpUOyTaMy, a TO/DKHBI BBIABIATHCA IIPEX/e BCEro Ha
OCHOBE COJiep>KaTelbHBIX KPUTEPUEB, KOTOPbIE CBOAATCA K BBIACHEHUIO ClIe-
IYIOIINX BOIIPOCOB:

OKa3bIBaeT /iU IIPAaBOBOII aKT 061IeperyIupyloliee BO3eiCTBIE Ha 001Ie-
CTBEHHbIE OTHOIIECHNS;

Coflep)KaTcst 1M B HeM IPeJINUCAaHNUs O IpaBax U 005 3aHHOCTIX HepCo-
Ha/JIbHO HE OIPEMENEHHOIo Kpyra JIMI, — YYaCTHUKOB COOTBETCTBYIOIINX
MIPaBOOTHOLIEHNIT;

paccuyuTaH 11 OH Ha MHOTOKpPAaTHOE NIPYMeHEHNeE.

Taxum 06pasoM, KII0YeBbBIMIM IPU3HAKaMV HOPMATUBHOTO aKTa IO CPaB-
HEeHUIO C apyruMu GopMamy IpaBa, TaKKe COfEep>Kall¥MU HOPMBI IIpaBa,
SBJIAETCS, BO-TIEPBBIX, TO, YTO OH VIMEET IIe/IbI0 IPsMOe M SICHO cHOpMYIIN-
pPOBaHHOe BBIpa)KeHMe HOPM IIpaBa (TOrga Kak, Hampumep, CyfeOHbI mpe-
IIefIeHT VUIU IIPaBOBOJ 00bIYail 0OYCIOBIMBAIOT CBOE COflep)KaHue, IpeXKe
BCEro, aHA/IN30M CUTYaTVBHO-(AKTNIECKOTO KOHTEKCTA, M3 KOTOPOTO BBI-
BOIUTCA U C KOTOPBIM HEMOCPENCTBEHHO CBA3AaHO COJEprKaHMe IPaBOBOIA
HOpMbI). BO-BTOPBIX, HOPMAaTMBHBIN aKT, KaK IPAaBU/IO, COLEPXKUT TONBKO
IIpaBOBble HOPMBI, AB/IAET cO00JI KOHIIEHTPUPOBAHHOE VX U3TIOKEHNe, Ja-
CTO — CHCTEMHYIO I'PYIIIMPOBKY IO POJIOBBIM KaTe€rOpMsAM, B TO BpeMsA KaK
CYILIIeCTBEHHBIT 00beM pyrux opm mpaBa MOXKET 3aHMMATb CONYTCTBYIO-
mas nHGOpMAIV, IPOSICHAIOIAS COfiepKaHe IIPaBa, a HopMa MHOI/A JaXKe
He 000C00/IseTCs B TEKCTe.
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MeTropmonornyecky, ciefoBaTe/IbHO, HOPMATUBHBII aKT — Habop abCTpak-
L1111, BK/IFOYAIOIINX BCE BO3MOXKHBIE )KII3HEHHbIE CUTYALUI Y IPUMEHIEMBIX
[eTYKTUBHBIM IIyTeM. DTO ¥ OT/IMYAET UX OT APYyrux Gopm mpaBa — HAmpu-
Mep, CymeOHBbIe TpelefleHTbl BOIUIOIIAIOT He abCTpakTHOe, a Ka3yalabHOe
peryniupoBaHue, a 001Ie TOHATI O HOPMe BBIBOASATCS MHAYKTUBHBIM Me-
tooM. HopMaTyBHBIE aKThI II09TOMY SIBJISIIOTCS OCHOBHBIM CITOCOOOM, IpH
HIOMOIIYI KOTOPOTO OPTaHbl TOCYAAPCTBA IIPSIMO 1 HE[IBYCMBICTIEHHO HAIlpaB-
JIAI0T BCeM CyObeKTaM IIpaBa CBOI0 BOJIIO PETy/IMpPOBAaHMA OOIeCTBEHHBIX
OTHOIIIEHUI.

OpHoiT U3 I7IaBHBIX 3a/ja4 I ONHOBPEMEHHO IPEVMYIIeCTBOM HOPMAaTNB-
HOTO IIPaBOBOTO aKTa B KauyecTBe (POPMbI IIpaBa MOCTYIUPYETCS €ro CIoCco6-
HOCTb 00eCIeYNTh IIPaBOBYIO ONPENe/IEHHOCTb ¥ (OpMarbHOE PaBEHCTBO.
[IpenmonaraeTcs, YTO HAIMAAHO 3aUKCUPOBAaHHbIE B ONYOIMKOBAaHHOM
TeKCTe HOPMAaTMBHOTO aKTa (OPMYIMPOBKY, OfMHAKOBbIE /IS BCeX CYODb-
eKTOB IIpaBa Ha TEPPUTOPUM IOCYAAPCTBA, JO/DKHBI 00ecrednBaTh paBHOE
KO BCEM OTHOILIEHNe TOCYAapCTBa U eNHO0Opa3Hoe mpaBonpyuMeHenne. He
YAVBUTEIBHO II09TOMY, YTO Ha4a/IOM SII0X) HOPMATVBHBIX aKTOB B Ka4eCTBe
IOMUHMPYIOLIelt pOPMBI TpaBa CTaIo BpeMsi Oy p>Kyas3HBIX PEBOJIIOLINIL, TIPO-
BO3IJIACUBIINX BCeobiee (opManbHOE PABEHCTBO U CTPEMUBIINXCS HANTH
crtoco6 ero BortomieHnst. CyTh JAHHOTO MOAXOAA CUMBOIM3MPOBA/IN UE0-
noru Benukort @paHIify3ckoil peBOIOLNN, KOTOPbIe BHICEK/IN OCHOBHBIE I10-
noxenusi [lekapanuy mpas 4emoBeKa U rPaKJaHMHA Ha KAMEHHOI CTeHe B
1ieHTpe ropopa (mpoobpas opuIManbHOTO ONyONINKOBAHMA), YTOOBI T1I000I
Yl K&K MOT 03HAKOMUTBCS CO CBOMMMU IIPaBaMM, ObITb YBEPEHHBIM B MX
HyO/INYHOCTY U HEIPUKOCHOBEHHOCTM, a IIPY HEOOXOAMMOCTY — aIle/lIN-
pOBaTh K 9TOMY MCTOYHMKY I 3aIUTBI IMYHOCTH, CBOOO/BI, MMYILECTBA.
Takum 06pa3oM, HOPMATHBHBII ITPABOBOI AKT BBITECHN U3/TIO0O/IEHHYIO MO-
HapXaMu U fpyrumu ¢eofanaMy NIpaKTUKy OOBIYHOTO IIpaBa, He VIMEBLIYIO
CTOJIb IIPOYHON COJIeP>KATeIbHOI OCHOBBI C SICHBIM MEXaHM3MOM JIOBEIeHS
ee 10 BCeOOIIero CBeleHIs I BHECEHNA B Hee 3MEHEHMIN.

9TuM 00YC/IOB/IEHO OZHO M3 IVIABHBIX TPeOOBAHUI, NPEeIbsABIAEMBIX K
IIPOLIeCCY M3JaHMsI HOPMAaTUBHBIX aKTOB, KOTOpOe 3aKOHOMEPHO IIprobdperno
3Ha4YeHIe ero Mpu3HaKa B KauecTBe pOpPMbI IpaBa — JOBEEHIE 10 BCEOO-
miero cBefieHus (o6HapopgoBanue). HopMaTUBHBI aKT MOXET HOCTUYD IO-
CTaBJIEHHBIX IIEPeJ] HUM IIe/Iell TOIbKO eCIU ero TEKCT PACHpOCTPaHeH HaJl-
JIeKAIMM 06pa3oM cpefyt BceX MOTEHINAIbHBIX CYO'beKTOB €ro AeiiCTBUS 1
eCJIU K TeKCTy obecriedeH 6eCrpensaTCTBeHHbIN JOCTYIL. ITO HAPSIMYIO BIIN-
seT He TOTIbKO Ha BO3MOXKHOCTb 00eCIeunTb IPaBOBYIO OIPEeIeHHOCTD B
0003HaYEHHOM CMBICTIE, HO 1 Ha JIETUTUMHOCTD ITOC/IEAYIOIero IPUMeHEeHS
Ipe3yMIIIMM 3HAHUA 3aKOHA OpraHaMy IIpaBOIpUMeHeHVs. B coBpeMeH-
HOM MUpe OffHUM U3 OCHOBHBIX CIIOCOOOB JIOBefIeHVs] HOPMATUBHBIX aKTOB
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10 BCeoOlero cBefieHNs ABIAeTcA opuIaabHOe OIy0/INKOBaHNe, KOTOPOe,
Kak orMeTnn Bepxosubiit Cyn Poccun, mpusaHo obecrednTh HeOTbeMIIe-
MYI0 BO3MOXXHOCTb O3HAKOMMUTBCS C €T0 COAEPIKaHMEM TeM JINIIAM, IIpaBa U
CBOOOZIBI KOTOPBIX OH 3aTparmBaet’.

[ xBamuuKkanuy IpaBoBOro akTa B Ka4eCTBe HOPMATUBHOTO pellao-
Ijee 3HAYEHIE MEIOT He popMaibHble IIPU3HAKY, a COflepyKaTeTbHOe Ha/IMN-
4yie HOpPMaTUBHBIX CBOVCTB. K mpumepy, maneko He Bce ykasbl [Ipesupenra
Poccuiickoit @epepauny nnn nocranosnenus LHVIK asnsiorca HopmaTus-
HBIMJ aKTaMJ, IIOCKOJIbKY OHM (aKTUYeCKV COfiep>KaT He HOPMBI IIpaBa, a
VH[VBUYaJbHbIE PACIOPAAUTE/NIbHDIE NpeAIcanys (HalpuMmep, YKasbl O
HarpaXieHN!, IOOLIpeHNY, Ha3HaueHnu ¢elepanbHbIX CyAeil, 00 oTCTaB-
Ke BBICLINX JIO/DKHOCTHBIX NI CyOBeKTOB ¢efepanun u T.1.). bonee Toro,
Ja)Ke 3aKOHBI He BCET/lJa COCTOAT IOTHOCTBIO M3 HOPM IIPaBa, OTBEYAIOIINX
BCeM IIpu3HaKaM Ipaba. Hampumep, 4. 2 c1. 20 @eepasbHOro 3aKoHa OT
17.05.2007 Ne 82-®3 mpefycMaTpuBaET, IO CYTH, PACHOPASUTENbHOE IIPE-
NJICaHMe KOHKPETHBIM /IMIIaM, KOTOPbI€ JO/DKHbI NPEJIPUHATD yKa3aHHbIE
TEJICTBYA B YKa3aHHBIN IIEpUOJi BDEMEHN.

CylecTBYIOT ¥ IPOTUBOIOIOKHbIE IPUMEPDI, KOTIa aKThl OPTaHOB, NIPU-
BBIYHO He OTHOCSIIECS K HOPMATUBHBIM, QPaKTIdeckyt uMu sABjsroTcs. Hampu-
Mep, 3a4aCcTyI0 B pa3bsACHEHMAX 3aKOHOMIATE/IbCTBA, KOTOPbIE AT OPraHbl JC-
TIOJTHMATE/IbHO B/IACTY VIIM BBICIINE CyfeOHble MHCTAHIMY, MOXKHO BCTPETUTh
(aKTIYecKy CaMOCTOATeIbHBIE HOPMBI, He OTpaKeHHbIE B 3aKOHe. B TakoM cry-
Jae OPMEHTMPOM CIYXUT 00O3HaueHHas Bbllle Mo3uIysa KOHCTUTYIMOHHOTO
Cyna Poccyn: ecrtit mpaBoBoIi akT 06/1a/jaeT CBOVICTBAMM, TIO3BOJIIOIIVIMMA IIPY-
MEHSATb €T0 B KaueCTBe 00s3bIBAIOIETO IPEeANICaHNA O0IIero XapakTepa, TO ero
obreyenne B GOpMy pazbsACHEHNS CaMo O cebe He MOXKET ObITh JOCTATOYHbIM
OCHOBaHMEM IIPU3HAHMA €70 HEHOPMATVBHBIM ITPAaBOBbIM AKTOM.

Takum 06pa3oM, HOpMAaTUBHBII IIPaBOBOIl aKT — (OPMAIBHO OIpefie-
JICHHBI! (JOKYMEHTApHBI) aKT, IPUHATHI KOMIETEHTHBIM I'OCYAapCTBEH-
HBIM OPTaHOM VIV MIHBIM CYO'beKTOM, HafIe/IeHHBIM IIPaBOTBOPYECKUMI ITOTI-
HOMOYUAMMY, KOTOPBIN COIEP>KNUT IpeAICcannsA o0Iero xapakrepa (HOpMbl
IpaBa), afipeCOBaHHbIe VIH/VBUYaTbHO-HEOIPENe/IeHHOMY KpYTy /NI, U
paccuMTaHHbIE HA HEOTHOKPAaTHOE IIPYIMEHEHNE.

3.2. NMpaBoBoii NnpeueneHT

IlonsaTue IIpaBOBOTO IIpEENEHTAa HEITOCPENCTBEHHO CBA3aHO C 06U.U/IM I10-
HATUEM IIpELENEHTA B KQYE€CTBE MEXKAVCINITIMHAPHOTO (bCHOMeHa. BO-HCP-

! Tlocranosnenne IInenyma Bepxosroro Cyma PO or 25.11. 2018 Ne 50 // Bronnerens Bep-
xoBHoro Cyzna P®. 2019. Ne 2.
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BBIX, NIpeLeeHT — BCerfa Cayd4all, IPOM3OIIeAIINII B OIPELe/IEHHbI MO-
MeHT. VI3 9TOro criefyeT, 4To MpelefieHT Kak BHellTHee 00 beKTUBHOE SIBJIeHVe
VMeeT HEIOCPENCTBEHHOE BhIPayKEHVE B MaTe€pPUaIbHON [NEICTBUTEIbHOCTI
U TIpeCTaBIIAET COOOI L[eNYI0 COBOKYITHOCTb (KOMOMHALINIO) >KVMI3HEHHBIX
00cTosATeNnbCTB. BaykHOI 4epToil mpeljefieHTa SIBJISIETCS er0 PeajbHOCTh B
IIPOI/IOM, @ He IPeANONIOKUTeIbHOCTh HACTYIUIeHNsA B OymyieM. JTo OT-
JIMYaeT MpelefieHT OT abCTPaKTHBIX PAacCy>KAEHMIT, MHEHWIT, yOeXXIeHnil 1
Teopuil. Bo-BTOpBIX, cTyvait mpuobpeTaeT MpeljeleHTHBIN XapaKTep INIIb
TOI/a, KOIJja OH ObUI paspelleH (eMy ObI/IO MPUAAHO OIpefeleHHOe 3Haue-
HJ€) B IPOLUIOM. DTO OT/IMYAET NpeLefleHT OT MI00BIX APYTYUX >KM3HEHHBIX
CUTYallMii, KOTOPblE MMEIOT MECTO KaXK[Iblil JeHb. B-TpeTbux, paspemenue
IpeLefieHTa B IPOIIJIOM [O/DKHO 3aBEPUIUTHCS C TaKOJ CTENEHbI0 3HAul-
MOCTHU Il CyObeKTa, YTOOBI COXPAHATD MOC/IEAYIOIee BINAHNE B KaueCcTBe
IpuMepa JeiiCTBUIL, KOTOpBIE C/IefyeT HIPeAIPUHATD B OyAyIeM Ip) HacTy-
IUIEHNM @HAJIOTMYHBIX 00CTOSTENbCTB.

MOXXHO yTBepX/aTb, 4TO /000 IIPaBOBOI IpeliefileHT oOnafaeT Ha-
3BaHHBIMU IIPM3HAKAMI, a IIPABOBBIM OH CTAHOBUTCA O/1arofiapsi BBEICHNIO
IOTIO/THUTE/IBHBIX YC/IOBUIT — COOCTBEHHO, Iopuandecknx. C ofHOI cTOpo-
HBI, peYb MJIET yXKe He O TI000J XI3HEHHOI CUTYalNIL, @ O TaKOM, KOTopas
TpebyeT MIMEHHO IIPaBOBOrO BMeIIATeNnbCTBa (yperymposanus). C mgpyroit
CTOPOHBI, pelleHye TI0 9TOI CUTYAI[UV IPVHNMMAETCs He TI00bIM aBTOPUTET-
HBIM JIMIIOM (CTapIIyM TOBapHUIeM, MYZpPeLiOM, MeAIaTOpOM), a YIIOMTHOMO-
YEHHBIM OPraHOM TOCY[JapCTBEHHOI BJIACTH, YTO CBA3BIBAETCA OILATH XKe C
MOHOIIO/IMEN TOCYapCTBa Ha CO3/JaHNe NIPaBa.

He BbI3bIBaeT COMHEHUIT, YTO MIMEHHO CyfleOHasl BJIaCTb IO XapaKTepy ee
IIOJIHOMOYMII U ee CpefcTBaM (MeXaHM3MaM, IpoliefypaM) CIocobHa ocy-
IECTB/IATh MOHOE U BCECTOPOHHEE PAacCMOTpPeHMe KOHQIVIKTHBIX CUTYa-
nuit. IIosToMy B OT[ieNIbHBIX IPABOBBIX CUCTEMaX IPUHUMaeMble CyeOHOI
BJIACTBIO PEIIEHMA I10 KOHKPETHBIM JleJlaM MCTOPUYECKY IIpeIHa3HAYEeHbl He
TOJIBKO JIsI M3O/IMPOBAHHOTO pa3pelleHts TeKYIIero cropa 6e3 ocMbICie-
HYIA I7I00a/IPHOTO 3HAUeHMsI IPYMEHAeMOT0 TTOJIXO0/Ia 1 ero IOCeACTBIUI, HO
VIS pa3pelleHyst Ipo6/IeMHOrO BOIIPOCa B I1e/I0M, IOHUMasi, 4YTO IOJ00HbIe
CUTyallUM MOTYT BIIOC/IEICTBUY IIOBTOPATbCA C JPYTMMM JINLIAMMA, B JPYTUX
MecTax, Py APYIUX, HO CXOXMX 0O0CTOosATeNnbCcTBaX. Takme pemenns chop-
MVPOBaIN YCTOMYNBOE MOHATHE CyReOHOTO IpeliefieHTa. [JTaBHbIN pU3HaAK
CyneOHOro mpelefieHTa, OTINYAOLINIT €0 OT OOBIYHBIX CYeOHBIX perleHmit
B POMAaHO-T€PMAHCKIUX (KOHTVMHEHTAIbHbIX) CYICTEMaX — 3TO Halle/IeHHOCTD
Ha yperyIMpoBaHye OTHOIIEH) A KaK TAKOBOI'O, a He Ie/iCTBIE 110 IPUHLNAITY
«peunTb U 3a0BITh».

BHenrHee BpipakeHMe MpeliefileHTa — KOMOMHAIS KU3HEHHbBIX 00CTOs-
TEeNbCTB — TIPUIaeT eMy CBOJCTBO IOPUANYECKOTO COCTaBa (COBOKYITHOCTH
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fopuadeckux ¢axkTos). [109TOMY, XOTA Ha IOBEPXHOCTH JISKUT (PAKT M3-
JAHMA CY[OM BIaCTHOTO PelleHNs, KII0YeBOe 3HAYeHe MEIOT IMEHHO CO-
IYTCTBYIOIIVE ¥ IPeAIIeCTBYOIVe eMy (GaKThl CAMOTO >KM3HEHHOTO CTydasl.
B cucreme npeneeHTHOTO IpaBa OHY MMEIOT 0c060e 3HaYeHMe, TOCKOIbKY
OT/INYNUTE/IbHON 4ePTOIl NPelefleHTHOTO PEeryINpOBaHus SAB/IAeTCA cBoboza
OT 3aKOHa B IIPMBLIYHOM (hOpMaTbHO-I0PUANIECKOM cMbIcte. Ecu 651 cyppu
IJIA pelleHys Jiell TOJbKO MPUMEHSAIN 3aKO0H, a B IOC/EYIOIINX Jle/laX Opu-
€HTUPOBA/INCh Ha IIPEAbIAYIIe pelleH) A, OCHOBaHHbIE Ha 3aKOHE, TO TaKasd
CUCTeMa HI4YeM He OT/INYajIach Obl OT 0OBIYHOI PaBOIPUMEHNUTEIBHOI Jie-
ATENbHOCTH CY/IOB B CHCTeMaX KOHTMHEHTA/IbHOTO HOPMaTMBHO-IIPaBOBOTO
perynmupoBaHus. B [eiiCTBUTENIBHOCTI CUCTeMBI 061ero mpaBa — AHDmy,
CIIA u ip. — BBIEIAIOT B CAMOCTOSTE/IbHYIO IIPABOBYIO CeMbIO O1arofaps
TOMY, 4TO OHV CO3Ja/Ii HEYTO OCOOEHHOE U OTIMYHOE OT APYTUX CTPaH, a
VIMEHHO, COYeTaHMe aBTOHOMHBIX IIPABOBBIX CUCTEM — IIPELIEIEHTHOTO IIpa-
Ba 11 3aKOHOJIATe/IbHOTO (CTaTyTHOrO) perympoBanus. CyneOHble pelleHns,
VIMEIOIVIe L[eIbI0 TOJIbKO IIPUBECTY B UCIIONHEHUe OYKBY IJMCAHOTO 3aKOHa,
He ABJIAITCA NpeLeleHTaMI.

B paHHOM acriekTe HEOOXOAMMO HOHMMATh, YTO JIESITETbHOCTb CYHOB
aHIJIO-aMePUKAHCKIX TOCYIapCTB C CaMOTro Havyasa VMesia Xxapakrep u ¢op-
MBI, OT/INYABINNECA OT KOHTMHEHTa/NIbHON EBporme. B ycnoBuax pasposHeH-
HOCTH ¥ pa3oO0IeHHOCTI aHIIMIICKOTO 0011jecTBa, 0COOEHHO IT0CTIe aHAPXUU
1138-1153 rr., Koponu AHIIMYM HALIM pelleHye He B LeHTPaln30BaHHO
paspaboTKe ¥ OXHOCTOPOHHEM YTBEP)KIEHWUM CTATYTOB, AECTBUTEIbHBII
CMBIC/I KOTOPBIX 3a4aCTYI0 He BBIXOJW/ U3 CTEH Pe3NUJEHIMM MOHApXa, a B
CaHKLMIOHMPOBAaHMUM CIPABEIMBOTO MEXaHM3Ma: C O[JHOM CTOPOHBI, He
IPOM3BOIBHOTO (O[0OPEHHOTO KOPOHOII), C PYroii — II03BOJIAIOIIETO Jie-
LEHTPa/JM30BaHHO PEryIMpoBaThb OTHOLIEHNA, BO3HMKAIOIME Ha MecCTaXx,
TIATEIBHO MCCIERYs BCe 0OCTOATENbCTBA U MOAOUpas Hanbojee MOXOMA-
mwee pemenne. Kmapennonckas, Benvkas (Bunuzopckas) v psAx «M/IagIImx»
KoponeBckux accus XII Bexa yupenmnm Takoyl MeXaHU3M, HEOTbEMJIEMbI-
MI 37IEMEHTaMM KOTOPOIO CTa/iii HE TObKO KOPOJIEBCKME CY/IbU, HO TaKXXe
mepud u, 4TO elle BaXKHee, KIOPYU «MECTHBIX MYy>keil» (jury of local man).
Cyne6Hble IpeliefleHThl, TAKUM 00pa3oM, HAallUIM JIETUTUMHYIO OLIOPY B Ca-
MOM 001IjecTBe — B MHCTUTYTE >KIOpY, KOTOPBIN [JI9HBM/II Ha3Ban «Omarum
IApoM», «IIPOMCTEKAIOLIVIM 13 HaMBBICIIETO paBeHCTBa». CO BpeMeHeM ca-
MOCTOATE/IbHOE Pa3sBUTHE TAKOTO aBTOHOMHOTO U JI€L€HTPA/IN30BaHHOTO
IIPaBOBOTO Me€XaHM3Ma IIPUBEIO K BOSMOXXHOCTY €r0 IPOTYBOIIOCTAB/IEHNUA
M36BITOYHOI MOMUTUIECKOI BIACTM C IIe/bI0 3aIIMTBl OCHOBHBIX IIPaB 3a-
IOJITO JI0 TOTO, KaK Oyp>KyasHble peBOMIOLMY CHeIa/I 9TO BCEOOIUM sBJIe-
HueM [Ay6akuposa V1.V, bepexxHoB A.A., 2022: 359]. B Tom uncie moatomy
aHIJIMIICKUM CY/laM HepeJKO NPUINMCHIBAIOT He CBOVICTBEHHYIO, Ha IEPBbIil
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B3IIAJ], ZAHHOMY POJY OPTaHOB POJIb Kap/IMHAIbHOTO 37IeMEHTa IeMOKpPaTUI
[Pound R., 1941: 133-134]; [Steilen M., 2011: 437-439].

Taxum 06pasom, npu GopMUPOBAHNY IIPABOBOTO PELIEHNUS CYbY B PaM-
KaX CUCTeMBI IIpelelecHTHOTO IIpaBa M3JjaBHa NpNOeralT He K JJeTYKTVBHON
06paboTKe popManbHBIX MPEIICaHNIT 1 060O0IIEHHBIX POJOBBIX MTOHITUI,
a K BCeCTOPOHHEMY aHa/IM3y CUTYal[y U K MUCTOYHUKAM IIpaBa, JIeXKALIM 32
paMKaMM 3aKOHOJATebHBIX TEKCTOB. B yacTHOCTH, TPy/bI OGHOTO 13 Hanbo-
nee apToputeTHbIX B ucTopun CIIA cypnei n reopetnkos npasa — O. Xonm-
ca MOKa3bIBAIOT, YTO MCTOYHMKOM CyAe6HOro obiuero mpasa (common law)
ABJISIIOTCA 3aKOHOMEPHOCTM OIIBITA, BBIAB/ISIEMBbIE SMIVMPUYECKUM IyTeM B
IIOBCE/JHEBHO JKM3HM 00I[ecTBa IIPYMEHUTENTBHO K KOHKPETHBIM CUTYaIlN-
SIM, B TOM 4JCJIe TIPY TIOMOIIY YKIOPIL.

Cyne6Hble IpelefieHThl, B OT/IMYME OT CYAeOHBIX PelIeHUIT KOHTMHEeH-
TaJIbHBIX CYHOB, UIMEIOT 0CO0yI0 CTPYKTYpY. Kmaccuuecknit cypne6Hblit mpe-
IeIeHT M3/IaraeTcs Ha JIeCATKAX U JaXkKe COTHAX CTPaHMI, ¥ IMIIb HeOOb-
IIasi er0 YacTb SBJAETCS HEIIOCPeCTBEHHO IIPaBOM (HOpPMOII paBa — ratio
decidendi). Ratio — 9T0 0oOmMIT CMBICT IIPABOBBIX CYXKAEHWII, HEIOCPen-
CTBEHHO OTHOCALIVXCA K IpeaMeTy cropa. OcTanpHas 9acThb OTHOCUTCS K
«IIOIYyTHO CKazaHHOMY» (obiter dictum) u BKmoyaeT aHanu3 pakronormde-
CKOTO I COIIVaJIbHO-IIPAaBOBOI'O KOHTEKCTOB, CYHeOHYI0 apryMeHTaIuio, B
TOM 4JCJIe OIJICaHMe OIBITA Pa3pelleHNs aHATOTVYHBIX VIV OJHOPOMHBIX
BOIIPOCOB IIPOLIIBIMY IIOKOJIEHMAMY CYJeil U )KIOpY. YKa3aHHas CTPYKTypa
He ABJIAeTCA KeCTKO ¥ (OpMaIbHO BbIpaskeHHOM. OHVIM 13 ITTaBHBIX HaBbI-
KOB IOPJCTa B CHCTeMe OOIIero IpaBa CYNTAeTCs KaK pa3 yMeHue U3B/IeKaTh
ratio 13 IOJIHOTO TEKCTa CY/ieOHOTO pacCy>KAeHN, OTAeNAS OT yOeXKJAaroIuX
apryYMEHTOB K/II0YeBOJl (PaKTO-OpMEHTUPOBAHHBI CMBIC/I CAMOTO pelIeHNs,
K KOTOPOMY MOXXHO aIleJUIMPOBAaTh /IS IPYMEHEHNs B OCIEeAYIOINX Ie/lax
C QHAJIOTMYHBIMU PaKTUYECKMMIU 0OCTOATEIbCTBAMIU.

Takum 06pa3oM, OTIMYNTENPHBIMYU YepTaMy CyileOHOTO IpeliefleHTa SBJIs-
I0TCS: CBOOOZIAa OT IMCAHOTO 3aKOHOJATE/IbCTBA, CBA3Db CONEPXKAHVIA IPaBOBOI
HOPMBI C COBOKYITHOCTBIO (PaKTUIECKIX 0OCTOATENbCTB (Ka3yalbHOCTb), OTCYT-
CTBYIe IIPOLIEAYPHI Iie/IEHAIIPAB/IEHHOTO IIPOEKTUPOBAHYIS IIPABOBOI HOPMBIL.

OmnucaHHast CYI[HOCTD CyfieOHOTO IpenefeHTa Kak GOpMBbI IIpaBa uMeeT
PAZL TEOPETUYECKNX SOCTOMHCTB VI HeJOCTaTKOB. Bo-IlepBhIX, IpeleieHTHasA
¢dbopma BbIpaKeHNUA IIpaBa CBOANUT K MUHMMYMY BO3MOXKHOCTDb Manoaddek-
TUBHBIX IIPEAIIONOKEHI, IIPe3yMITIUI ¥ UKV B Ka4eCTBE pery/IATUBHBIX
KOHCTPYKIVIL. BO-BTOPBIX, OHA IIpeAIonaraeT MCKIIOYNTEIbHYIO IIe/1eCo0-
OpasHOCTb BBeJeHNs HOBBIX IpaBul nosemeHus. [Ipu paspaboTke HOpMBI
3aKOHA OJHVM V3 CaMbIX CEpPbe3HbIX U AUCKYCCUOHHBIX SB/IAETCA BOIPOC O
ee 11e71ecoobpasHocTy (00IIeCTBEHHON 3HaUMMOCTH). B cmyyae ¢ cyme6HbIM
IpellefileHTOM JaHHBII BOIPOC OTHAJaeT caM co00Ili, Beb eC/ COLMaTbHOEe
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npoTuBOpeune (CIop) NpOsSBUIO HECITIOCOOHOCTD APYTMX COLMATbHBIX Pery-
JIATOPOB paspeInTh ero 6e3 cyza, To Co3iaHye IpeliefileHTa HeceT HeOCIIOpH-
MYI0 3HaUMMOCTb JI/Is1 001IeCTBa U BJIeYeT pe/ieBaHTHBIE IOC/IeICTBIA.

B T0 >xe BpeMs IpenejleHTHOE peryapoBaHye U3JaBHa BbI3bIBaeT Pa3HOI
CTeneH) 0O0CHOBAHHYIO 03a00YEHHOCTDb IIO/IUTVIKOB U IOPJICTOB, COMHEBa-
IOLIVXCA B €r0 JeMOKpaTM3Me 13-3a OTCYTCTBVIS OYEBUIHO CBA3Y ¢ popMa-
MU IIpsiMOro Hapoposnactus. [Tomumo atoro, B obpamennu ¢ cyfeOHbIMU
npelefieHTaMu He 000iTICh 6e3 MpodeccHoHaNTbHbIX HABBIKOB, IHOTydae-
MBIX TOJIPKO ITyTeM IOPUANYECKOro 06pa3oBaHus 1 IPaKTUKI, B CBA3M C YeM
HEIIOCPeICTBEHHAs TOCTYIIHOCTb PSMOBBIX TPaXJaH K 9Toil popMe IpaBa
KpailHe Maja. B COBOKYITHOCTH C [ieiiCTBMEM >KeCTKOTO TpeOOBaHMs «CTOATh
Ha pelleHHOM, aXKe eC/IM PyXHeT He00CBO/» (HEYKOCHUTEIBLHO pellaTh fiefa
1o o6pasiy — JOKTpuHa stare decisis) ykasaHHBbIe HEOCTaTKM IIPUBEIN K
TOMY, 4TO ¢ HadajioM XX B. ITaJIbMa II€PBEHCTBA B aHIJIMIICKOM IIPaBOTBOP-
YecTBe IMepelIa K IaplaMeHTy, B pacHOpsDKeHUY KOTOPOro uMeeTcs: 6oree
rmbKast cucTeMa HOPM, TeOpPeTIYEeCKU FOTOBas K MPYHINMIINAATBHBIM IIPaBO-
BBIM pedopMaM IOMUTIYECKVIMI CPEACTBAMIL.

Ha ocHoBe Bcero 13/10keHHOTO OTBET Ha YaCTO 3a/laBaeMblil BOIIPOC, ABJIA-
eTcs1 M CyReOHBII perefieHT GopMoit ipaBa B Poccum, siceH — He SIB/IAETCA.
[TonsaTye cyfebHOro mperefieHTa Kak CaMOCTOSTeNbHOI POPMBI IIpaBa sABIIA-
eTcsl OOIENPUHATBIM U YCTONYMBBIM B IOPUCIPYAEHINY, OHO Hepa3pbIBHO
CBsI3aHO C 0COOEHHOCTSIMY Pa3BUTHS a/IbTePHATYBHOI CHCTEMBI IIPAaBOTBOP-
4YecTBa — aHIVIO-aMEPUKAHCKON. JTO IOHATHUE CKIAbIBAJIOCh BEKAMM, €r0o
JVICIIO/Ib30BA/IM 3aJJO/ITO [0 HACTOSIIET0 BpeMeHM It 0003HauYeHMs KOH-
KPEeTHOT'0 NPaBOBOI0O fABJIEHN: C OIMCAHHBIMM NPU3HAKAMU U CBOJMICTBAMMU.
B srom nonumanum cyge6Horo npeneneHTa B Poccun He cymectyet. Hemb-
34 B OfJHOYAChe B3ATb OOBIYHBIE CYfieOHbIE pellleHNs U 0OBABUTD UX 0C000I
Bepcueil CyieOHOro nperefieHTa, OyATO OH MOXeT IOHMMATBCS I10-CBOEMY
K)XX/IBIM I0PUCTOM. DTO IPOTUBOPEeYUT PyHAAMEHTATbHBIM 3aKOHAM JIOTH-
KI, U3 KOTOPBIX CJIEfyeT, YTO €C/IM Y KOTO-TO K JII00OMY yXKe YCTOSBIIEMY-
CA 3HAYEHUIO IIOHATUSA IMEETCS «CBOE IIOHMMAHME», TO STO O3HAYaeT, YTO Y
TAKOT'O YeIoBeKa IOHATHSA O paCCMAaTPYBAEMBIX SIBJIEHVAX B OOIIENIPUHATOM
cMbIcTe HeT Boobuie [MurynoB A.J., 2023: 67-68]. UTto KacaeTcs 91eMeHTOB
Cyfe6HOro IMpaBOTBOPYECTBA, TAKMX KaK IIPABOBBIE 03NN BBICIINX CY/[OB,
TO OHJ IIPUCYILYU He TOIBKO POCCUIICKOTL, HO ¥ JII00 0T APYTOil KOHTMHEHTAIb-
HOJ IIPaBOBOII CUICTEME, OJHAKO, HU B OJHOI U3 HUX IOPUCTAaM He IPUIIIO B
TOJIOBY BCepbe3 BECTHU pedb O CYAeOHBIX IpellefieHTaX. BplleynoMsaHy ThIit
qyieH BepxosHoro Cyga CIIA O. XonMc HeIByCMBIC/IEHHO ITPeJOCTEPEran OT
HOHVMMAaHMs CyIeOHOTO MPaBOTBOPYECTBA B Ka4eCTBE IPSAMOI «IIPOMY/Ibra-
nuy HopM». IIpenieieHTHass HOpMa IOJIEKUT BbIBEIEHNIO 113 MHOXKECTBA i/l
[Holmes O., 1870: 3-4] .
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[TpaBoBble MO3UINM KOHTUMHEHTA/BHBIX CY[OB SABJIAIOTCA IPOTUBOIO-
JIOKHOCTBIO TIpeliefleHTa, IOCKO/IbKY VIMEIOT OOJIblIlle CXOICTBA C paHee pac-
CMOTPEHHBIMU TPU3HAKAMM ¥ CBOMCTBAMM HOPMATMBHOTO IPAaBOBOTO AKTa,
a OT/IMYAIOTCSA, IO CYTH, IMIIb IPUHA/ISKHOCTDIO M3/IAIOIIEr0 OpraHa K Toil
VIV VIHOV BETBY BJIACTHU VI, BO3MOYKHO, CTEIIEHbI0 KOHKPETM3aIuy CO3/iaBae-
MOJT HOpMaTUBHOI GopMympoBku. OFHNM U3 SIPKUX IPUMEPOB CTaT 0630p
[Tpesupuyma Bepxosuoro Cypma Poccum ot 21.04.2020% mocnenoBaBIInii 3a
BBeJleHIeM BacTsMu OecriperieneHTHBIX Mep 6oppbpr ¢ COVID-19, xorpa,
OYeBMIHO, HUKAK He MOITIa CTIOKUThCA HeoOXofyMasi CyfieOHas IpakTHKa ee
060061menHns u pasbsacHeHys. CyleOHbII OpraH feiicTBOBaN (aKTU4eCKu Ha
omepeXxeH1e, aB 00s13aTeNbHOE TOIKOBaHVe 3aKOHOAaTe/IbCTBA 0e3 IIPUBSIZKI
K KaKMM-7M60 criopaM 1 GpaKkTIIecKuM 00CTOATENbCTBAM, T.€. TIO CYTH, MOJie-
JIMPOBAJI TIOTEHIVIA/IbHO BO3MOXKHbIE CUTYaI[Uyl B CBOEM CO3HaHUM, KaK 3TO
IenaeT 3aKoHopaTesnb. [IoMyMo mpoyero, Heb3s 3a0bIBaTh, YTO, 110 O0IEMY
IIPABIITY, HY OIMH CYJ B Poccyn He MOYKeT IPUHATSD pellieHue, abCOMOTHO CBO-
60fHOE OT 3aKOHa, 11 0053aTe/IbHO IOAKPEIUIIET CBOe CY)XK/eHNe KaKUM-n60
TI0/IOKeHVIeM HOPMATVMBHOT'O aKTa, ITYCTh JjaXKe CAMBIM a0CTPAaKTHBIM 00pa3oM.

3.3. NpaeoBoii 06bIvaii

OnHxoit u3 gpeBHeiux Gpopm mnpasa sBsIeTCs IPaBoBoit 06brvait. OH mo-
ABJIACTCS yXKe B IIePBOOBITHBIX OCY/JAPCTBEHHBIX 00pa3OBaHMAX, @ IPOCTO-
Ta €ro IPUMEHEHUs KOPPENIMPYeT C NPOCTOTON OpPraHM3aLMM BIACTH, €lle
He KOHTPAacTHO OTHEIEHHOII OT ob1jecTBa. [109TOMY OT/IMYNTENBHOI YepToit
OOBIYHOTO IIPaBa, KaK I IpeleleHTHOTO, SIB/IETCSI CBOOOTHOCTD OT MICAHOTO
3aKOHOJIATe/IbCTBA, YTO IOHATHO — U TO, U Apyroe GpopMupyercs feleHTpa-
JIM30BAHHO 1 4YepIlaeT IIPaBOBOE COJePXKaHMe B )KM3HEHHBIX CUTYarusax (06-
I[eCTBEHHOI IIPAKTIKe), @ He B A3BIKe (OPMATBHO YTBEPXKAEHHOTO TEKCTA.

Kax cnpasepnmuso ormeuan npogeccop A.Jl. IpagoBckuii, cuma o6bryas
3aK/II09AETCA B TOM, YTO OH ABJIAETCA PE3yIbTaTOM «HAPOJHOTO TBOPYECTBAY,
B IIPEEMCTBEHHOCTY €T0 PasBUTHA, BCEOOUTHOCTY YOEXK/IeHNS B €0 JJOCTO-
nHcTBax [[pamoBckuit A.B., 1880: 116]. leiicTBUTENBHO, IPaBOBOI 0ObIYAIL
€CTb YaCTHBIN C/Ty4ail 06bI9ast KaK TAKOBOTO, IIO3TOMY pasfieiAeT ero Xapak-
TEPUCTUKY, TONOXXUTENIBHO BIMAKIINE HA €r0 JIETUTUMHOCTD U JIeJICTBEH-
HOCTb: B OT/IN4ME OT POPM ITO3UTUBHOTO IIPaBa, KOTOPbIE MCXOAAT CBEPXY OT
rOCYZlapCTBEHHOJ B/IaCTH, 0OBIYay KaK COLMasIbHasA IPAKTUKA 3aPOXKIAAI0TCS
B caMOM o011iecTBe 0e3 IaBieHNUs M3BHE, a X MHOTOKpAaTHOe NpPUMEHEHNe,
OTTauMBaHMe Y HAIJIANHDIA IPAKTUYECKNII pe3ynbTaT IPUBOJAT K TOMY, YTO
YYaCTHUKMU OOBIYHOJ IIPAaKTUKM CaMM 3aTHTEPECOBAHBI B €€ peaj3alui.

* Bronnerens BepxosHoro Cypa P®. 2020. Ne 5.
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BmecTe ¢ TeM He /110601t 06bI49all MOXKET CTAaTh IIPABOBBIM, T.€. IPHOOpecTn
IpU3HAKM 00Ie00s13aTeIbHOCTY B KauecTBe (GOpPMBI OObEKTUBHOIO IIpaBa.
Ecru 651 He ObII pelleH BOIIPOC O TOM, Kak (popMann3oBaTh 0OBIYAIL B LIe/IAX
IIpaBa, TO HEBO3MOXKHO OBUIO 6Bl 06ecneynTh IIPaBOBYIO OIPEeTIeHHOCTD.
Tak, mo6as B Mepy pelpe3eHTATVBHAA TPYIIIIA JIMI] MOIJIa ObI YTBEPXKAATb,
4T0 chopMMpoOBaa IPaBoBOiT 0OBIYAlL, @ CTOPOHA B CIIOPE IIPY HEOOXOAMMO-
CTV MOIVIa OBl K HEMY alle/UIMpoBaTh. [JaHHBIN BOIIPOC pelIaeTcs ¢ IMO3ULUN
MOHOIIOJIM TOCYAApPCTBa B cepe co3maHms mpaBa — 0ObIUall CTAHOBUTCS
IPaBOBBIM, e€C/M O(QUIMATBHO NpKU3HAETCs (CAaHKIVOHMPYETCs) TOCyHap-
crBoM. [Ipu 9TOM M3[jaHMe HOPMATUBHOTO aKTa SIB/ISIETCS [Ja/leKo He CaMoit
pacrnpocTpaHeHHON (OpMOIl IpU3HAHMA IIPAaBOBOro 0Obryas. Tak, Ha OCHO-
BaHuu cT. 5 Ipaxxpganckoro xopekca Poccuiickoit Pepmepaunuy 1 aHajaornd-
HBIX TTOJIOXKEHMI APYTUX KOHTMHEHTAIbHBIX KOJEKCOB YaCTHOTO IpaBa 00bI-
Yajl MOXKeT OBITh NMPU3HAH 00s13aTeNbHBIM B CyfleOHOM mopsiake. [Ipu atom
Ha3BaHHOE 3aKOHOIIOJIOXKEHNE YKa3blBaeT Ha K/II0UeBble IIPU3HAKMU IIPaBO-
BOrO 00BIYas: 9TO IPABMJIO IIOBEJEHNs, CIOXKUBIIIeeCs Ha MpaKTuKe (B Ka-
KOJI-1m60 00/1acTy IpefIpUHNIMATeIbCKON VIV VHOV [eATeTbHOCTH), IIN-
POKO IIpUMeHsIeMOe, He IIPeyCMOTPEeHHOe 3aKOHOATeTbCTBOM, HE3aBYICUMO
OT TOTO, 3a(PMKCUPOBAHO JIV OHO B KAKOM-TINOO TOKYMEHTe.

OpnuH 13 COBpEMEHHBIX IIPYMEPOB — CYABI BBUJLY Pa3BUTHA U IIVPOKOTO
HpuMeHeHVs 1M(POBBIX TEXHOMOTMII CTA/MM YacTO IMpPU3HABATh COOJIOEH-
HBIMMJ TPeOOBaHMs K HAIPaB/IEHNUIO U JOCTABKe JIeIOBOII IIePENMCKI MEX/TY
IpefIpYHUMATE/IAMY TI0 37IEKTPOHHOI MOYTe, XOTA paHblle B 3TUX L[eIAX
IPUMEHSINCh TONbKO OQMIMATbHbIe MOHATUA IOPUANYECKOTO afipeca VN
ajipeca MecTOHaxOXzieHnsA. TakuM 06pa3oM, IpaBoBOIT 0ObIYAl MOXKET OBITh
CaHKI[MOHMPOBaH /00011 13 BeTBell TOCYAapCTBEHHOII BIACTY, @ CyAeOHOe
CaHKI[MOHMPOBaHNe BBUY CaMOIl IIPUPOJBI CY/IeOHOI JIeATeIbHOCTU TOCY-
JapcTBa MpejIoaraeT BCeCTOPOHHee MCCIeI0OBaHNe JOCTATOYHOTO KOJIIe-
CTBa CBUJIETE/IbCTB IVPOKOTO MIPYMEHEHNUs 00bIYasi B X COBOKYITHOCTH.

OpHuM 13 Hanbosee pacpoOCTPaHEHHBIX BUIOB IIPABOBOIO OOBIYAsA B CO-
BPEMEHHOM MUpe SIBJIAeTCS MeXAYHAPOIHO-TIPaBoBol 06bryait. CybbeKkTamu
MEXIYHapOIHOTO ITpaBa AB/IAITCA TOCYAAPCTBA, peaTn3yolie CBOI CyBepe-
HUTET B OTHOLICHVAX APYT C ApyroM. /Iro6ass mesTeNbHOCTb MeX/[yHapOIHBIX
OpraHM3aIii, B IepBYIo odepenb aearenbHocTh OOH, HermocpencTBeHHO CBA-
3aHa C IIOHATVEM TOCYIApCTBEHHOTO CYBepeHUTETa, OTHOBPEMEHHOE Iie/ieHa-
IIpaB/IeHHOE YCTpeM/IeHe KOTOPOTro KaXK/IbIM 13 TOCYAAPCTB B CTOPOHY MEX-
IYHapOJHOJ OpraHNM3aLNy HaJe/AeT ee MeKIYHApOJHOI (BHEHAIVIOHA/IbHON)
IPaBOCYOBEKTHOCTBIO 1 HACBILIAET MYOIMYHO-IIPABOBBIMY ITOTHOMOYVSIMIL.
VIMeHHO MCXOfis M3 9TOr0 MEeXXAYHApOHOE IPaBo, BK/II0Yas 0ObIYHOE, pasfie-
JIAeT BCe NIPU3HAKM IIpaBa BOOOIIe, BK/II0Yas 00111e06513aTe/IbHOCTD IS TOCY-
[ApCTB, IPU3HABIINX COOTBETCTBYIOIIYIO MEKIYHAPONHYIO IOPUCAUKIINIO.
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Kommccnsa mexpynapognoro npasa OOH cucrematusupoBana npusHa-
K ME&XJYHApOHO-IIPaBOBOTO 00bIYasA’, KOTOPbIE BEChbMa IO/IE3HbI B IIe/IAX
HOHMMaHMs IIPaBOBOro 00bryast BooOie. Tak, BO-IIepBbIX, B KayecTBe KOH-
CTUTYTVMBHBIX 3JIEMEHTOB 00bI4as BBIfIe/ICHbI BCeOOIIas IIPAaKTUKA U IPM3HA-
Hle TaKOJ IPaKTUKM B KadecTBe IIPaBOBOII HOpMbL. Bo-Bropnix, Komuccns
060061m1Ta BO3MOXKHBIE (OPMBI HEATETTBHOCTI, KOTOPbIe MOTYT pacCMaTpM-
BaThCs KaK CBU/IETEbCTBA HAIMYMS IIPABOBOTO 00br4asi (GOpMBI IIPAKTHUKY).
OHM BK/IIOYAIOT KaK MaTepuaabHble aKThl (HOPMOTBOpYECKast, CyaeOHas1, 10-
roBopHas pabora), Tak 1 BepbajbHble (II0BefieHNe, TyONNIHbIe 3asIB/ICHNA).
CkasaHHOe HaIJIAZHBIM 00pa3oM IOATBEPX/aeT faBHee HAOMIOfeHNe, YTO
OfiHa U3 IVIABHBIX OCOOEHHOCTEl NIPaBOBOTO OOBIYAsA B TOM, YTO 9TO HEKO-
auunypoBaHHasa popMa Ipasa, KOTOpasd IO Kpynuiam cobupaercs, 0606-
I[aeTCsA ¥ 3aTeM CAaHKIMOHUPYETCA YIIOTHOMOYEHHBIM 1Ty O/IMYHO-TIPaBOBBIM
006pa3oBaHMeM.

OmnmcaHHas NpUpoAa MPaBOBOTO 0ObIYAsA O0OYC/IOBIMBAET €TI0 JJOCTOVH-
CTBa I HEJOCTATKM B KauecTBe PopMbl 1tpaBa. C OZHOI CTOPOHBDI, €CTECTBEH-
HOCTb IIporecca (POpMUPOBAHNA IIPABOBOTO 00bIYAs U €0 HEOTHAEMNMOCTDb
OT OOIeCTBEHHOJ NPAKTUKYU I03BONAIOT 0OECHeYNTb JOCTATOYHBIN Ypo-
BEHb COITIACKS MEXY 0OBEKTUBHBIM IIPABOM J IOTPEOHOCTAMY CyOBEKTOB
npasa (CyOBeKTVBHBIM YyBCTBOBAHVEM B3aVIMHBIX IIpaB U 00g3aHHOCTEN),
9TO CYUTAETCSA OFHON M3 CAMBIX TPYAHOLOCTVDKUMBIX 3a/jad A1 II000i Apy-
roit popmel mpaBa. C [pyroit CTOPOHBI, OTCYTCTBYE IIOAPOOHOTO TEKCTYaIb-
HOTO ONVICAaHNA U, KaK CTIeICTBYE, COTEP>KATe/IbHBIX IPaHNI] MOXKET BECTH K
PasHOUTEHVAM ¥ CIIOPaM O TOTKOBAHMY IIPABOBOTO 0ObIYAsl B TOVI M/IM IHO
cuTyanyn. ITo He MOXKET He OKa3bIBaTh HETaTVBHOTO BIMSHNA Ha COCTOSTHIE
IIPaBOBOII OIIPEeIeHHOCT.

Takum o6pasom, mpaBOBOIT 0OBIYAN — 9TO CIOXKUBILEECS B pe3y/bTare
€CTeCTBEHHOTO XOJja O0IeCTBEHHOI XXI3HeeATeIbHOCTY Y HaIleLIee II1-
POKOe IpUMeHeHVe IPAaBUJIO TIOBEIeHN A, IPU3HAHHOE ITyO/INYHO-IIPaBOBBIM
o6pa3oBaHMeM B KadyeCTBe 00A3aTe/IbHOTO.

3.4. NMNpaBoBas JOKTPUHA

HOKTPI/IHa KaK ICTOYHUK IIpaBa 3apOonjiacb B pUMCKOM IIpaB€ 1 IIPOOJI-
JKWIa CymeCTBOBaHME B CICTEMAX O6HICI‘O IIpaBa B Ka4€CTB€ aBTOPUTETHDIX
KOMMEHTapueB 1 O606HI€HI/II7[ HPaBOBOI?[ ITpaKTUKU. B Takom cmmice JOK-
TpUHA HE IpeAIojaaraeT HpeO6HaI[aHI/IFI CY6’I)€KTI/IBHOI‘O MHEHIA TOTO MIN
VHOIO IOpHUCTa B KaY€CTBE MCTOYHMKA IIpaBa. HaHpOTI/IB, ABTOPUTETHOCTD

* TenepanpHast Accam6iess OOH. OdunnanbHble oT4eTsHI. 73-51 ceccust. [Jormonuenne Ne10
(A/73/10). Available at: URL: https://legal.un.org/ilc/reports/2018/russian/cover.pdf (zara 06-
pamenus: 30.01.2024)
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HAyYHBIX TPYAOB JOCTUTAETCSA MIMEHHO 3a CYET TOTO, YTO VMU OCMBIC/IEHBI
Pe3yIbTaThl 0ObEKTUBHOTO MCCIEOBAHNS, OCHOBAHHOTO Ha IIPAKTYUKE VICTO-
PUKO-TIPAaBOBOTO VICC/IEOBAHNA C IPUMEHEHMEeM Hay4HbIX MeTomoB. Pak-
TUYECKM pedb ujeT 06 obpalieHny K HayIHOMY 00001eHNI0 PaKTIdecKn
IeICTBYIOLIEro IIpaBa, a He KO B3I/IA[aM I0PMCTa HA 3TO IIPABO W/IN Ha IIpaBe
BOOO1IIE 11, TeM 6ortee, He O ero CyObeKTVBHOM MHEHMM O TOM, KaK/M IIPaBo
JIO/DKHO OBITh. BrysiHme cy6beKTMBHOTO MHEHMS Ha BBIBOADI O COZlep>KaHNM
IpaBa B TPyAaX, KOTOpble MOTYT CTaThb IPAaBOBOJ JOKTPUHON — ¢opMOit
IpaBa, MMHMMAJIbHO.

VicTopnyeckum npyMepoM TaKo¥ IpaBoBOI (GOPMBI OOIIETTPUHATO CYU-
tatoTcA VIncTutynum [ad, a cocTaBreHHbIe 110 TAaKOMY >Ke IpuHuumy Y. braak-
cToHOM KomMeHTapum K 3aKoHaM AHITIMM [0 CUX HOP NPUMEHSIOTCS aH-
IMiickuMu U amepukaHckumu cygamu. B CHIA k TakuM aBTOPUTETHBIM
TpakTaTaM oTHOCATCA KoMMeHTapun k amepukaHckoMy npasy k. KenTa, a
taxoke Kommentapuu k Koncrurynum CIIA n KomMenTapun k npasy cipa-
BeJI/INBOCTH, cocTapieHHble [k, Cropu. B otinune ot aTux npumepos B Poc-
CUM M CTPaHaX KOHTMHEHTAIbHOI EBpOIIBI COUMHEHNA yUeHBIX-IOPUCTOB, KaK
IIPaBIJIO, He IPU3HAIOTCA JIETUTYMHBIM IIPAaBOBBIM MCTOYHIKOM, Ha KOTOPBI
CYJi BIIpaBe HEIOCPe[ICTBEHHO CChUIATbCA IPY BbIHeCEeHNUM peleHnA. Kpome
TOTO, He CJIeflyeT IIyTaTbh IPaBOBYIO TOKTPUHY B 0003HAU€HHOM CMBICTIE 1 CY-
IeOHbIe JOKTPUHBI KaK 0000111eH1Ie CMBIC/IA TIpeLiefleHTHOI TPAKTUKN — I10-
CTIe[HAS ABJIACTCA CAMOCTOATENbHOI GOPMOII ITpaBa B aHIVIO-aMEPUKAHCKUX
cucremax. [ToMnMo cka3aHHOTO, JOKTPUHA IPU3HAETCA UCTOYHMKOM IIpaBa
B apabCKMX cTpaHax (Tak Ha3bIBaeMblil (PUKX), OBHAKO ee MIPUHATO paccMa-
TPUBATb B KauecTBe OJHOI 13 (OPM PEIUTMO3HOTO IPaBa, OCKOIbKY OHa
ABJISICTCS Pe3y/IbTaTOM TPYLOB He CTONIBKO IOPUCTOB, CKOIBKO OOTOCTIOBOB.

Takum obpasoMm, paBoBast JOKTPMHA — 3TO TPYABI HamboIee OIbITHBIX 1
aBTOPUTETHBIX MCC/IeOBaTesIell HallMIOHAIbHOTO IIPaBa, KOTOpble NPU3HAITCA
TOCYJaPCTBOM B KayecTBe JJOCTOBEPHOIO MCTOYHMKA OOBEKTVMBHBIX 3HAHMII O
IIPAaBOBBIX HOPMAaX M KOTOPbIE MOTYT IIPYMEHATBHCA Cy/laMI B KaUueCTBe TAKOBBIX.

3.5. PopMbl penuruosHoro npaea

B oT/mume oT peMIMo3HBIX HOPM KaK OJHOTO U3 BUIOB COLMAbHBIX pe-
TY/IATOPOB, HE ABJIAIONIVXCA IPABOM, PeIUTMO3HbIE IOPUANYECKIe HOPMbI
00/1ajaloT BCceMM NpM3HAKAMM IIpaBa M IMOPOXKAAIOT BCe COOTBETCTBYIOIIVE
IpaBOBble MOCEACTBUA A CYO'bEKTOB, MOANAMAIOMNX IOJ] UX JIe/ICTBIE.
PenurnosHoe mpaBo ABIAETCA Ppe3yNbTaTOM OJHON U3 PasHOBMIHOCTEN
CAHKIIMOHMPOBAHHOTO IIPABOTBOPYECTBA — TOCYAPCTBO OCTAETCSA CUIIOI,
obecrednBaromiel IPUANIECKYI0 CYITY STUX HOPM, OHI CTAaHOBSATCSA IIPaBOM
TOJIbKO VI IMEHHO B pe3y/IbTaTe IpUaHNsA UM 00111e00543aTe/IbHO CUJIBL.
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PenurnosHnoe mpaBo ObUIO IIMPOKO PACIPOCTPAHEHO B CPEIHEBEKOBbE,
KOIZIa TOCY/IapCTBO M LJ€PKOBb BBICTYIIA/IM PABHOLIEHHBIMY COIIEPHMKAMM B
ny6nudHOi nmommTuKe. TocymapcTBeHHbIe U IJepKOBHBIE MHCTUTYTBI TECHO
B3aMMOJEIICTBOBA/IN B BOIIPOCaX OCYILIECTBIEHMA BJIACTHM, a MHOIMA JaXKe
CTPYKTYpHO meperureTaynch. Haydno-Texnmdeckmin mporpecc, Bemmkas
@paHIlly3cKas peBOMONNA U MOCHEAYIOIINEe JEMOKPATUYeCKe IBVOKEHUA B
CTpaHaX KOHTMHEHTanAbHOV EBponbl IpuBenm K CeKynApusaluy BIACTU U
MPaKTUYECKN TIOBCEMECTHOMY OTHENIEHNIO LIEPKBM OT TOCYLAapCTBa, BIACTh
nprnobperna CBeTCKIIT XapaKTep.

Bmecre ¢ TeM B COBpeMEHHOM MUPE OJJHOI 13 CAMBIX paCIIPOCTPaHEHHbIX
(G OopM penurno3Horo mpapa OCTAETCs IIAPMUAT: COBOKYITHOCTb HOPM MYCYJIb-
MaHCKOTO TIPaBa, MICTOYHMKAMI KOTOPOro ABNATCA KopaH — cBAlleHHadA
KHMra ucnama, CyHHa — TpajiMLiMM, CBA3aHHbIE C IOC/IaHueM bora, ua-
JKMa — «e[jIHOe COIJIAllleH)e MYCYTbMaHCKOTo 061iecTBa» (BBICKa3bIBaHUs
IPOIIOBEHIKOB), 1 KUAC — CY>KJeHue 110 aHajorun (TonkoBanne KopaHa n
Cynnsl) [[JaBup P, 1967: 388]. Ha Tepputopum ncmaMcKux rocyfapcrs (A-
xup, Adranucran, Eruner, Karap, /InBusa, Manpgussl, Mapokko, O6benn-
HeHHble Apabckue Ommpartsl, Caynosckas Apasus, [Tanectuna, Vpak, Vpan
U [ip.) WIapyaTr IpUMEHsSeTCs KaK IOTHOLIEHHBIN TOCYHapCTBEHHBIN 3aKOH,
IIOCKOJIbKY CaMa CYIIHOCTDb 3TMX TOCYAApPCTB HEOTAeNMA OT penuruu (OHu
He ABJIAIOTCA CBETCKVMM, 2 PEIUTMO3HAA BJIACTh IPENIIECTBYET TOCYAAp-
CTBEHHOIN).

JpyrumM npuMepoM pPeIUTMO3HOTO IpaBa CETOHA ABIAKTCA COXPAHA-
IOIllMie OTPaHMYEHHOE JEJICTBME MCTOYHMUKNA XPUCTUAHCKOTO KaHOHUYECKO-
ro npaBa. CysepeHurer CBATOro IpecTosa MOATBepXKeH JlaTrepaHcKuMu
cornameHuAMn 1929 r., OH AB/IAETCA NOMUTUYECKY HEeJTPabHBIM CyOBeK-
TOM MEXJYHAapOJHBIX OTHOIIEHMI. PUMCKO-KaTONMM4ecKas LepKOBb U3[IaB-
Ha MMeeT Pa3BETB/IIEHHYIO aJiMMHUCTPATUBHO-YIIPABIEHYECKYIO CTPYKTYDY,
YPOBEHDb pasBUTHUA KOTOPOJI He YCTYIAeT BEAYIIMM rocygapcrsam. B gacr-
HOCTH, OJHOI M3 CTapeillinX AVKacTepuit (KOHIperaumit) puMCKON Kypun
ABngerca Jlukacrepus JOKTPUHBI BEPhI, CTENANIAA 33 YMCTOTON BEPOYIEHNA
1 pa3pabaThIBaOIasd HOPMbI KAHOHNYIECKOTO IpaBa. OTU HOPMBI CTa/IN VH-
CTPYMEHTOM, PETYIMPYIOIIMM BHYTPEHHIOI opraHmusanuio llamckoro rocy-
I0ApCTBa, OTHOIIEHNA MEX/Y LIEpPKOBHBIMM OPTaHAMM, BEPYIOLIVX U TOCYAAp-
CTBa, HEKOTOpBle OTHOIIEHMs B >KM3HM Bepyroummx. OO61eo6s13aTebHBIMI
CTAHOBATCA HOPMBI, COflepyKaluecs B SHIMK/IMKAX, allOCTO/IbCKMX KOHCTH-
TYLYSX M APYTUX aKTaX, IPOBO3I/IAIIAEeMbIX [TIaBOVI LIePKBU ex cathedra, T.e.
oduiyambHBIM 06pa3oM, P UCIIONHEHNN MM CBOMX 0053aHHOCTEl ydmTe-
JIL M TIaCTBIPSI BCEX KATOMMYECKMX XpuctuaH (OyKBajbHO — C Kadeppsl, B
IPUCYTCTBUM KapAMHAIOB U IPYTUX emyuckomos). B 1917 r. Takum obpasom
6bu1 TpuHAT Komekc kaHOHMYeckoro npasa. KaHoHM4Yeckoe mpaBo ceropgHs
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paboTaer 6oblie IO MEPCOHATBLHOMY, HEXEIM TePPUTOPUATBHOMY IIPYH-
nyiry. CBATOMY IIPeCTONy IMOAYMHAETCA TONbKO HeOO/MbIIas CyBepeHHas
TeppUTOpMA BaTmkaHa, OJHAKO PUMCKO-KaTONM4YecKas LlepKOBb MMeEET pas-
BETB/ICHHYIO CeTb NPEACTaBUTENbCTB (IlepKBell) M0 BCEMY MUY, BKIOYas
KOJIMYECTBO 4IEHOB, IPU3HAKIINX €€ IPUCAUKLNIO, KOTOPOe IpeBbIlIaeT
YJC/ICHHOCTD HaCeIeHVA MHOTTIX TOCYZapCTBEHHBIX 00pa3oBaHUIL.

Kak Teopermyeckue mpeumyiiecTBa, TaK M TE€OPETUYECKNE HEJOCTATKM
¢$bopM pemMIo3HOro mpasa CBSA3aHBI C CAMUM MCTOYHMKOM VX YHUKa/IbHO-
CTHU U X K/IIOYEeBOJI KOHCTPYKTMBHOJ 0COOEHHOCTbIO — Hepasfie/IIMOCTbIO
BOIIPOCOB ITpaBa 1 BOIpocoB penurun. C 0JHOI CTOPOHBI, [eiiCTBEHHOCTDb
PEeMUTMO3HOrO ITpaBa pacTeT 3a CYeT NOAKPEN/IeH N IETUTUMHOCTH €70 HOPM
YTBEpK/IeHMEM O Ha/IM4YMy IOTIOTHUTE/IbHOTO CBEPX-aBTOPUTETA, BOJIA KOTO-
POTro U3/I0XKeHa B CBSIIIEHHDBIX TEKCTaX (MCTOYHMKAX IIPaBa) ¥ KOTOPBII Hem3-
0eXHO NpMBJIeYET HAPYLINTENell K OTBETCTBEHHOCTH, JjaXKe eC/IM C 9TUM He
CIIpaBUTCA rocyaapctBo. C [pyroil CTOPOHBI, B OT/INYNE OT CBETCKUX GopM
IpaBa, PeIUTMO3HbIE OPUAMYECKIE HOPMBI CO3/Jal0TCs BHE IPMHIINIIA Hay4-
HOJ 0OOCHOBAHHOCTM M B 3HAYNTETBHON CTEIIeHN OIMPAIOTCA HA HENOCTH-
JKVIMble VIppalVIOHa/IbHble KaTerOpui, KOTOPbIe TeOPeTUYeCK) MOTYT OBbITh
JICTIOJIb30BAHbI HEJOOPOCOBECTHBIMY IIPONOBEIHMKAMY I IIOMEHBI VIC-
TUHHBIX IIPABOBBIX CMBIC/IOB CBAILEHHOTO MMCAHNA TMYHBIMI TPAKTOBKaMI
IJ1A DOCTVKEHNA ONpPeeNeHHbIX LieTen.

Takum 06pasoM, penuriuosHoe IpaBo — 3TO 3aKpeIIeHHbIe B CBSIIEHHOM
NVICAHWM, OPYTYX PEIUIMO3HBIX TeKCTaX VM aKTaX IIePKBU (pPeIUIMO3HBIX JJO/DK-
HOCTHBIX JINIT) IOPUANYECKYIe HOPMbI — IIPaBIJIA IIOBEEHVIS, KOTOPBIM TOCyAap-
CTBO IPUJAET IPU3HAK 00111e0053aTeIbHOCTH, 00ecIieunBast KX VICIIONTHEHNE.

3akJioueHue

Temaruka ncTOYHMKOB U (HOPM IIpaBa y>ke MHOTO JIeT CUUTAETCS KOCTa-
TOYHO JICCTIE[IOBAHHOI ¥ paccCMaTpyBaeTcs OONBIIMHCTBOM IOPVUCTOB C IIO-
3UIUY TEOPETUIECKON HOTMbI, cOPMYIMPOBAHHOI 3a/I0NT0 JO TOTrO, KaK
coLManbHasA pealbHOCTD IpeTepIea KapANHaAbHble N3MEHEHNA 0], BIIN-
sIHUEM IIporpecca, MOMUTUYECKUX COOBITMII M CBOOOJHO pa3BMBalOLIeNics
paBoBOil MbIc/N. VIHbOpMaIOHHbIE TEXHOJIOTUY TIOBIUAIN HA IOLXOIBI
K ouIaTIbHOMY OITy6IMKOBAHMIO HOPMATUBHBIX aKTOB ¥ 0OYCTIOBU/IN T10-
CTeIIeHHO€ MOBBIIIIeHNe TPeOOBaHMIT K X CUCTEMHOCTH, IPaBOBOIL OIpefe-
JIEHHOCTM; OHY TIOBIMSAIM U Ha JOCTYI K NMPABOCYAIMIO ¥ CUCTeMaTHU3aIIIo
IpeljeleHTHOTO IpaBa; oduIiaabHOe IPU3HAHNE HEOTYYXK/JAeMOCTU OCHOB-
HBIX IIpaB U Pa3BUTHE COLVOIOrO-IIPABOBBIX UCCIENOBAHUI CTUMYIUPYIOT
HO3HaHMe IpaBa KaK IIeIOCTHOTO (peHOMeHa, He 3aMbIKAIOLIErocs TOIBKO
MIIb B 0(UIVATbHBIX aKTaX — CTaHAAPTHBIX GopMax npasa. Ty I1obanb-
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Hble COLMa/IbHbIE IPOLIECCHl ¥ HOBAIV TOCY/IapCTBEHHO-IIPABOBBIX IIPaK-
TUK, He NTOAIIaJaolyie 1I0f] JOTMaTIdecKyie paMKI ¥ CTePEOTHUITHOE IIPaBo-
BOE MBIIIIEHVIE, M3y4Ya/IVCh IOPUCTAaMI, KaK IIPAaBUIIO, OT C/Iy4asi K C/Iy4alo, B
paMKax y3KOHaInpaB/IeHHbIX MccmefoBanmit. OfHAKO MO-TIPeXXHEMY aKTya/leH
BOIIPOC O IUIABHOM OOHOB/IeHUM 06001eHNniI B MaciiTabax o0ieit Teopun
IIpaB — B TOJI 4aCTH, KOTOPas KacaeTcsi GOpM IPaBOBOIL AESATENBHOCT TOCY-
[apcTBa U ABVDKYIINX ee CHIAX, B TOM YMCTIe 32 CYeT OCMBICTIEHVSI paHee 00-
HapY>KeHHBIX 3aKOHOMEPHOCTEIl IPYMEHNUTENBHO K HOBBIM 3MITMPUYECKIM
maHHbIM. Hacrosinee mccnefoBaHme 10Ka3auno, YTO MHOTYIE TeOPETUYEeCKIe
KaTeropuu, chopMIpPOBaHHbIE JOPEBOIOLMOHHBIMYU OTeYeCTBEHHBIMM IIpa-
BOBeJJaMI1, COXPAHAIOT aKTYa/IbHOCTD IIPU YC/IOBUY TMOKOTO MX IPUMEHEHN
K HBIHEIITHUM PeaniisiM, T.e. Ha/IeXKaIl[eTo OIpe/e/IeHNs UX COfep)KaTe/IbHOM
YacTI, He MMEIOLIeil Hepas/ie/IbHOM CBSI3U C BpeMeHeM MX HallMCaHMWsI, HO OT-
paskaroleil 3aKOHOMEPHOCTY PasBUTS TOCYIApCTBA U IIpaBa BoooIIe.

B kauecTBe BBOJHBIX IIOTIO>KEHMIT, IPEJIATAIOLINX OTKPBITh AVICKYCCHUIO
00 0OHOBJIEHUY TeOPEeTUIECKOI 6a3bl, JOIYCTUMO BBIIC/IUTD CIeMyOINeE.

BeccucreMHOe ¥ HEOCO3HAHHOE CMelIeHVe IIOHATIIT 0 popMe IIpaBa 1 00
MICTOYHNMKE [IPaBa OTPAaHNYNMBAET IOPUNYECKOe 3HAHNME TOIBKO BHEIIHVMU
U popMaIbHBIMI SIBIEHUSIMY, aOCOMIOTU3UPYSI PO/Ib TOCYAAPCTBA U IIPEBO3-
HOCSI €r0 HaJl IIPaBOM JjaXKe eC/Ii 9TO He OTpa)kaeT MPOLIeCCOB, MIPOMCXOsI-
I[UX B 00IeCTBe He TOIbKO HOJ] TOCYAaPCTBEHHBIM PYKOBOACTBOM, HO U MO
B/IMSIHUEM COLVIAIbHBIX, 9KOHOMMWYECKNX, JYXOBHBIX, HAYYHO-TEXHUYECKIX
u ipyrux ¢akropos. Takoit mOfXOR He BCerja CocobeH faTh MUHMMAIbHO
HeoOX0[IMOoe IOHATHE O CUJIAX, CO3MAIOIINX [IPABO, M300paXkast ero Kakx JjaH-
HOCTb, KaK Bell[b-B-cebe. B acriekte mMactepcTBa oopuamyeckoir mpodeccun
TaKoe MOHVMaHIe BBIIJIAUT Yepecuyp YIpPOLEHHBIM, OHO JOCTYIIHO /T1000-
My o6biBaremo. [10aTOMy aKTya/IbHOI AJIs1 COBPEMEHHOTO I0PUCTA OCTACTCA
HeoOXOVIMOCTD SICHOTO IIOHMMaHMsI COOTHOLIEHNS ICTOYHMKOB IIPaBa 1 ero
¢dbopM, Kak OHO 3apPOXKA/IOCh B KITACCUKE OT€YeCTBEHHOII IOPUCIPYLEHIIL.

Vicrouynuku mpaBa MOTYyT OBITh KaaccuUIMpOBaHbl HA OO'bEKTUBHBIE U
CYO'beKTUBHBIE, IIEPBIYHBIE Y BTOPUYHBIE, peanbHble ¥ MHMMbIe. CI0KHO-
COCTaBHbIE KaTeropuu (Halmpyumep, AyX Haluu, ob1as Bojs), codeTalouye B
cebe MPU3HAKY MTEPBUYHBIX ICTOYHIKOB — Pas3yMa, BEPbI, OIbITA, YCIOXKHS-
10T 1 6€3 TOr0 TPYAHOIIOCTUTAEMbIe TTOHATHS, IIOPOXKAs UCKYCCHUU O BO3-
MOYXHOCTH VX «BBIUMCIeHNUsT». Korjja BOSMOKHOCTD TaKOTO BBIUMCIEHNUS HE
OYeBUJIHA, BCTAET BOIIPOC: KaKoit 6oree mpocToit GaKTop B AeiICTBUTEIBHO-
CTU SIB/IICTCS] ICTOYHVKOM IIpaBa.

I[Tpu xBamuuKanym IpaBOBLIX AKTOB B Ka4eCTBE HOPMATMBHBIX IJIABHOE
3Ha4eHe IMEIOT HOpMaTMBHBIE CBOJICTBA (CofiepKaHue), a He BHEIIIHee BbI-
paXkeHNe JOKYMeHTa (JaXke eC/y 9TO 3aKOH). ITOT IPUHLIUI UMeeT ¥ 06paT-
HOe JieficTBUe: YTOObI HOPMATHMBHBIN aKT JOCTUT CBOMX Liesieil (obecrednTth
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OIIpefie/IeHHOCTh, (OpMabHOE PABEHCTBO), €ro HEeOOXOAVMMO COCTAaBUTh
HaJJIeXXaIM 06pa3oM, Cofiep>KaHIe ero CTPYKTYPHBIX eAVHMNL] JOIDKHO CO-
OTBETCTBOBATb KPUTEPUAM HOPMAaTMBHOCTM. Kpurepum, Hekorga cYmTaB-
Iyecs MUIIb IIPU3HAKaMy HOPMATVBHOTO aKTa, CETOfHA IpeoOpa3oBaich
B TpeOOBaHMs K €r0 COIep>KaHMI0 (HampuMep, MpaBOBasi OMPeIe/IeHHOCTD).
bBe3 cobmoenns aTuX Tpe6OBaHMIT aKT, Jja>ke BHelIHe 0OPM/ICHHBIN Kak
HOPMATUBHBII, B [IE/ICTBUTENILHOCTI VIM He CTAHeT, TaK KaK 113-32 00'beKTIB-
HOJI HeOIIpefe/IeHHOCTY ero COfep)KaHMsl TOYKOJ OTCYeTa IpaBa OyaeTr He
3TOT aKT, @ CYO'beKTUBHOE CO3HAHO Pa3paboTUMKa MU TOJIKOBATEIs, U3 KO-
TOPOro IpaBo (aKTUUeCKN OyAeT MOABIATHCA. B TakoM cydae cofepxaHue
IpaBa Yepraercs U3 CyO'beKTMBHOTO MCTOYHMKA, a He 13 (POPMBI OO'beKTIB-
HOTO SI3bIKa I0PUANYECKOIl KOMMYHMKAIVIML.

[TonsATne cyne6HOrO NpelefeHTa KaK CAMOCTOATE/IbHOI (OPMBI ITpaBa sAB-
JI51eTCs OOIETPUHSATHIM U YCTOVYMBBIM B IOPUCTIPYEHIINN, OHO HEPa3pbIBHO
CBSI3aHO C 0COOEHHOCTSIMY Pa3BUTH a/IbT€PHATMBHOI CUCTEMBI IIPaBOTBOP-
YecTBa — IIPelefIcHTHOrO IpaBa (aHINI0-aMepUKAHCKO IIPaBOBOJ CEMbN).
9TO MOHATHE CKIAJBIBANIOCh BEKAMM, €TO MCIONb3YIT A1 00O3HAYeHVA
KOHKPETHOTO IIPAaBOBOTO SIB/IEHNS C MOHSATHBIMI MPM3HAKAMM 1 CBOMCTBA-
M. B aToM nmoHnmMaHuu cyge6Horo mperenenta B Poccun He CyIjecTBYeT.

O6pryait Kak camasi ApeBHsA Gopma ImpaBa 10 CUX IOP COXPaHsIET CBOU
HpU3HaKY U cBOiCTBA. CerofjHs OHOI M3 CaMbIX PaCIpOCTpaHEeHHBIX Gopm
0OBIYHOTO IIpaBa CTal MEXIYHApPOJHO-IIPaBOBOI 0ObIYail, IPUMeHIEMBIi
TOCYapCTBaMyU ¥ MEXAYHapogHbIMK cygamu. OHUM pasBuIM HOHMMAaHME
0 CaMbIX pasHOOOPa3HBIX OpPMaX COLVATIBHOI IPAKTUKY, KOTOPbIe MOTYT
BOCIIPMHMMATBCSI KaK CBUJIETENbCTBA CIOXKMBIIETOCS MIPABOBOTO OOBIYasL.
OpHaKo ¢ pOCTOM KONMMYeCTBA ITUX Pa3HOOOPa3HBIX GOPM, KOTOPBIM HauM-
HAIOT IIPY/JaBaTh CBOJICTBO JIETUTYMHOCTY, MOXET IOCTEIIEHHO yTPa4/BaTh-
s IPOYHAs OCHOBA IOPUAMYECKOI ONPee/IeHHOCT — CyObeKThI, Ha/je/leH-
Hble KOMIIeTeHIIMell IpU3HaBaTh Hamu4ye o0bI4asi, MOTYyT MaHUITYIMPOBATh
KOMOVHAIIMAMI Pa3/IMYHBIX CBU/IETE/IBCTB COLMATIbHON IPAKTUKI [/ 00'b-
SIBJICHUS CTIO>KVMBILIETOCS 00bIYast MM, HAIIPOTUB, /I €T0 OTPULIAHMI.

[TpaBoBas mOKTpMHa Kak (opma IIpaBa He IpefIonaraeT mpeobmajaHms
CyOBEKTMBHOTO MHEHNSI TOTO MU MHOTO fopucTta. PakTudeckn pedb uet 06
obpalieHNy K Hay9HOMY (MeTO[0/IOTYeCK) 00YCIIOBIEHHOMY) 00001 eHII0
baKTIYeCKy [1efICTBYIOLIEro IIpaBa, a He KO B3I/IsAaM I0pucTa 00 9TOM IIpaBe
VI O TIpaBe B I[e/IOM 1, TeM 6oJiee, He 0 ero CyObeKTMBHOM MHEHUM, KaKIM
IPaBO JIOJDKHO OBITb.

Xors 151 O0NBIIMHCTBA TOCYAAPCTB HbIHE XapaKTePHBI CBETCKas IPUpPO/a
Yl METOJbI OCYILIECTB/ICHNS B/IACTY, Pe/IUTMO3HbIe (OPMBI IIpaBa COXPAHSIIOT
3HAYNTETbHOE BIMAHNE B MICTAMCKIX TOCYAApCTBax (K/IaccuyecKkasi TEppUTO-
puabHas OPUCAMKIIVS) M B KAHOHMYECKOII IPAKTUKE PUMCKO-KaTONMNYeCKOI
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LIepKBI («IIepcoHaIbHasI» IpUCAVKI). HepaspbIBHast CBSA3b PEIUTMO3HBIX
IOPUANYECKIX HOPM C BOIIPOCAMI Bepbl NTOBBIIIAET VX JIETUTUMHOCTD Cpeint
BEPYIOIVX, HO TAaKXKe YBeIMYMBACT BEPOSTHOCTh CYO'beKTUBHOTO BIIVISHISA
OTZe/IbHBIX JINI] Ha UX COfiepKaHue. AHATIOTMYHBIN BBIBOJ, MOXKET C/IefJOBAaTh
U B OTHOLIEHNM APYTUX ANPMOPHBIX MPPALMOHA/IbHBIX KaTeTOpuii, KOTOpble
He CBSI3aHbI C Bepoil, HO K KOTOPBIM alelIMpyI0T 3aKOHOTBOPLIbI 11 IIPABO-
IPUMEHNTENN KaK K CaMOJi JAHHOCTH 6e3 JOCTaTOYHBIX M JIOTMYeCKV TOYHBIX
0060CHOBaHMII (B OT/IMYME OT HAYYHOTO IIOAXO/a K IIPaBy).

JanpHeiiiee ucciefoBaHue UCTOYHNKOB U (pOPM IIpaBa OCTAeTCA aKTy-
aJIbHBIM BBUJY IPOO/IeM, KOTOpbIe Ha IPAKTUKe MOPOX/AET CTePEOTUITHOE
HoHATME O HUX. Tak, HampyuMmep, MHTepecHO Hab/ofeHNe, 4To KoHcTuryius
CIIIA BO MHOIMX CBOMX ITOJIO>KEHMAIX (DAKTUYECKU He SIB/ISETCS HOPMATHB-
HBIM IIPaBOBBIM aKTOM, COfiepKaluM (popMasibHble IpeICanus — HOPMBI.
BHemHe 9TO, KOHEYHO, TaKoOIl >Ke JJOKYMEHT, KaK U /I00ble Jpyrue 3aKOHBbIL.
B eiicTBUTENIbHOCT Y pAfa ee MOJIOKEHMIT HeT HOPMaTUBHbBIX CBOVICTB B TOM
HOHVMaHNM, KOTOPOe HMpUCyIe OOMbIIVHCTBY aHITIMIICKUX CTaTyTOB VI/IN €B-
porrerickux 3akoHOB. O. X0IMC 0OBACHAI, B TOM 4MCIE C OIIOPOI Ha MIPAKTHUKY
BepxosHoro Cyzna CIIIA, 4To dakTidecKyt MHOTVIe IO/IOXKEHVISI aMePUKaHCKOI
KOHCTUTYIIVM OTPAKAIOT KOHLENLNM, UfIeV U TPVHLIMNIILI, CIOXKUBIINECS B
IpaKTHKe 00IIero mpasa, 1 UCKATh ee COfepKaHue C/IeyeT IMEHHO B OIBITE, a
He B JIOTMYeCKOM TOJIKOBAHUM TeKcTa. Kak BUIHO 13 JaHHOTO IIpuMepa, IIOHM-
MaHMe CYIIHOCTY TOTO MJ/IM MIHOTO ITPaBOBOTO AKTa B KaueCTBe MCTOYHMKA M/IN
¢dopMbI IIpaBa 4acToO MMeeT Jla/ieKo He TeopeTrdecKoe 3HayeHre — 6e3 Hero
HEBO3MOYKHO OIIPEefIe/INTb JeiCTBYIOIIMII MeXaHU3M IOMCKAa U NpYMeHeHNs
IIPaBOBBIX HOPM B OT/Ie/IbHO B3:TOJ IIPABOBOII CUCTEME.
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AHHOTaumua

B HacTosiwen ctatbe 060CHOBbLIBAETCS CBA3b MEXAYHAPOOHOM KOHLUENUMX NpaB 4e-
I0OBEKA B CBOEM MPOMCXOXOEHUN U COAEPXAHUMN C EBPONENCKON UHTENNEKTYaIbHOM
Tpaguuuen n ncrtopmen. [okasbliBaeTcs, 4TO 3Ta OCOOEHHOCTb He AO0JiXHA MpensaT-
CTBOBaTb YHMBEPCANM3aLMN Taknx NpaB B KA4eCTBe BCEOOLLEro cTaHaapTa Aas rocy-
[ApPCTB 1 0OLLECTB C pa3HbIM COLMANIbHO-MOJIMTUYECKUM U KYJIbTYPHO-PENUMMO3HbBIM
onbiToM. Bonpoc 06 yHvBepcanbHOCTU MNpaB YenoBeKa BhILLEN 3a pamMku OTAEbHOWN
TEOPEeTMYECKON NPOBNEMbI: MEXAYHAPOAHbIE CTaHAAPThLI NPaB YenoBeKa NPeTeHayoT
Ha NpaMoe AeNCTBMEe BO BHYTPUIOCYAAPCTBEHHOM cdepe, CTaB OOHUM U3 NPUHLMNOB
MexAyHapoaHoro npaea. B To xe BpeMsi pa3aHoobpasne rocyaapCTBEHHON NOANTUKN
B 3TOW 06nacTV CTaBUT BOMPOC O BO3MOXHOCTU M YMECTHOCTU YHMBEPCASIbHbIX MPaB
yenoeka. [Mpn HanncaHnn cTaTby NCNONB30BANNCH KTACCUYECKME METOObI MPABOBbIX
nccnenoBaHuin: CpaBHUTENBHOMO aHanmsa, GopMasnbHO-N0rMYeCcKnii, NICTOPUYECKUI, a
TaKXke MEeTOA, AEKOHCTPYKLUMM (MPOUCXOXAEHME NPaB YeNl0BEKa), KOUTUYECKON LLIKOJbI
(oueHka xapakTepa NpPaBOBOro penaTvMBM3aMa u nyTen ero NpeononeHns), nocTryma-
HUCTUYeckas MeToaonornsa (060CHOBaHNE UOEN OOCTOUHCTBA XU3HU U NMPUMEHEHUS
npaB YesioBeka K He-4eI0BEYECKMM CYLLHOCTSIM). B cTaTbe 060CHOBLIBAETCS, HTO MPO-
NCXOXOEHNEe COBPEMEHHbIX NpaB YesioBeka CBA3aHO He TOJIbKO C NpUHATUEM 6a30BbIX
NnpaBo3aLUUTHbIX OKYMEHTOB, HO 1 OMMPAETCS HA OCMbICIIEHME TPArnMYeckmx cobbITUiA
nepson NonoBuHbl XX B. Bo BTOpoi nosoBnHe XX B. MeXAyHAPOLHbIE NPaBO3alUUTHbIE
CTaHAapPTbl CTanu AOMMHAHTONM 9BOMOLUM MEXAYHAPOAHOro nNpaea B LIESIOM, Kapau-
HasflbHO BAMSIS HA NPUPOAY NOCIEOHEr0 U PACNPOCTPAHAACh Kak HeoTbeMiemMas 4acTb
MeXAyHapoaHO-NpaBoBOro amckypca. O6bscHAeTCs, NoYeMy YHUBEPCAIbHOCTb NMpaB
YyenioBeKa — 3TO He CTOJIbKO MX ONMcaTesibHAs XapakTePUCTNKA, CKOJIbKO HOPMATUBHOE
npuUTA3aHVe, 1 Kak AajibHENLLIas yHMBepcanmMs3aumns npas YesoBeka No3BonseT UxX npu-
MEHSATb A9 MeXAYHapOAHO-NPAaBOBOM 3aLLUTbl HE-YE/TOBEYECKMX CYLLHOCTEN (lopuan-
Yeckux nuu, dayHbl, Gaopbl, NPUPOALI B LLEIOM).
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Abstract

The article expounds how the international doctrine of human rights originated
historically and substantially from the European intellectual traditions; nonetheless the
origins of the doctrine do not impede the universalization of human rights as worldwide
general standards for states and societies of different social, political, cultural, and
religious types. The problem of the universality of human rights goes far beyond
doctrinal issues: international human rights pretend to regulate internal relations and
interstate interactions as a principle of international law, but the variety of political
systems question drastically the possibility and appropriateness of such a universality.
For the research the following method were employed: comparative and formal legal
analysis, historical studies, deconstruction, critical approaches in law, posthumanistic
apparatus. The author argues that the invention and development of the universal
human rights relate both to the adoption of the fundamental legal documents and the
apprehension of the tragedies of the world wars and totalitarianism. During the UN period
the international human rights standards dominated the dynamics of the international
law and significantly influenced its stricture and substance. For conclusion the author
puts that the universality of human rights is not their descriptive feature but a normative
claim. The latter is strengthened by instrumentalization of human rights as a general
form of international legal discourse. Being such a form human rights are attributed
to non-human beings to ensure their international legal protection — to artificial legal
persons, fauna, flora, nature as a whole.
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BeepeHue

Bo3MO>XHBI /I yHMBepCaibHbIE IIpaBa YenoBeKa? [Io MeHbIel Mepe OHI
HeoOXoaMbl. Y I7I06a/MM3MpOBaHHOTO MUpa IpK BCell HeOJHO3HAYHOCTH
3TOro peHOMeHa HeT VHOTO IIyTH, KpOMe YCTaHOB/IEHM OOIUX IIpaBO3a-
IIMTHBIX CTAHJAPTOB U X KOMIIPOMMCCHOTO, HO HEYK/IOHHO-ITOC/IE[[0OBATENb-
Horo nperBopenus. Kak mucan I. Kenb3eH, «MMeHHO K 4e/I0BeKy 0OpalieHbl
HOPMBI MEX/lyHapOJHOT'O ITpaBa, MIMEHHO IIPOTUB Ye€/I0BEKA HAIIPABJIEHbI €TI0
3alpeThl, IMEHHO paj) 4YeloBeKa IIPaBO 03a00YEHO CO3JaHUEM IOPAKa»
[Kelsen H., 1932: 142-143].

[IpaBa yenoBeka, Oyfy4M MICKOHHO IOPOX/EHUEM eBpOIeIICKOI (uto-
coCKOII U TMPaBOBOJ MBICIN U IPOAYKTOM €BPOIENCKON IOTUTIYECKON
IPaKTUKY, TOTYININ MEXIYHAPOJHO-IIPABOBOE IPU3HaHNE Ha YHUBEPCab-
HOM ypoBHe B XX B. VIMEHHO Takue ujien 3a/10)KeHbl B OCHOBaHMe IIpaBO3a-
utHOM cucteMbl OOH 1 Ipofo/mKaloT HANIpaB/IATh ee NesiTeNbHOCTD. Takne
CTaHZAPTHI HOCTY>KWU/IV OPUEHTUPOM JI/ISl TOKa/IbHBIX CUCTEM IIPAB Yell0BeKa
B Pa3HbIX PErMOHAX I/IAHETHI.

[Tpouecc npeTBOpeHNA NMPAaBO3ALUIUTHBIX UI€a/I0B HEJIMHENHBIN, [T0-Pas-
HOMY IIPOXOAUT B PasHbIX OOIIeCTBaX, IPUBOANUT K IPOTUBOPEUNBBIM pe-
3y/IbTaTaM, HO HEOTCTYIIHO AVHAMMU4YeH U IiefieHanpabieH. CBA3b MeXy-
HapOJHBIX HOPM O IIpaBaXx 4YeJ0BEKa C €BPOIENICKOV MHTE/IEKTyaaIbHO
TpajuIMell He MCKIIYaeT UX aJalTaluu K MOTPeOHOCTAM OT/e/IbHBIX 00-
IIeCTB U KYIbTYP U He IPOTMBOPEYUT UX IIPETEH3MM Ha YHUBEPCAIbHOCTb.

Ilenecoo6pasHo criepBa 0OPATUTBHCA K UCTOKAM JOKTPUHBI IIPaB YeTOBEKa,
BOIUIOIIEHHOJ B COBPEMEHHBIX IPABO3AIIMTHBIX CTAaHJapTaX. TaKkas KOHIeI-
IV IpaB Ye/IoBeKa OepeT HavajIo B MIesX SIOXM eBpollelickoro PeHeccaHca
u ITpocBelennsa u NpOYHO CBA3aHa C 3apOXKJEHMEM IrOCyJapCTBa, pasaoxe-
HIeM Qeomam3Ma ¥ GOpMUpPOBaHMEM KaIMTATMCTIYECKOro ykaaga. Tpa-
re[uu TepBoit mooBMHBI XX B., BRI3BaHHBbIe COObITUAMU Ha EBpomeiickom
KOHTUHEHTe, 00yC/TOBV/IV HOPMATVBHOE BOIUIOLIEeHIE ITPABO3ALIVTHBIX MEN
Ha YHMBepCaIbHOM ypoBHe. CTaso Takoe BO3MOXKHBIM I 671arofiapss HOBBIM
Ka4eCcTBaM MeXXJYHapOJHO-IIPAaBOBOI CUCTEMBI, IPOSABMBLIMIMCA BO BTOPOII
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nonoBuHe XX B. CTaB 4acThi0 MEX/[YHAPOILHO-IIPABOBOI MPAKTUKY, NI€asIbI
IpaB Yel0BeKa MOCTY)XIIN B CBOIO OUepeb BXKHBIM (paKTOPOM M3MeHEeHMIT
B MEX/[YHAPOJZHOM IIpaBe — IPeX/e MEeXKIOCYIapCTBEHHOM IO NPUPOJE.
B pesynbprate mpobrema yHUBEpPCATbHOCTY IIPaB YeJlOBeKa CTala 4acThbIO
6oree IMPOKOI MPOOIEMBl — YHMBEPCATIBHOIO MEXIYHAPOIHOIO IMpaBa
BoOOIe. HecMOTpst Ha mpoTMBOpeYrsi, OONBIINHCTBO TOCYAAPCTB JEMOH-
CTPUPYIOT TOTOBHOCTH PAbOTaTh C MEXIYHAPORHBIMM IIPABO3AI[UTHBIMI
CTaHJJAPTAMU, @ UCTOPUYECKIUI OIIBIT CTPAH C HEMPOCTHIM MIPABO3AIUTHBIM
OIIBITOM ITOATBEPK/JAET YHUBEPCATMCTCKII TOTEHIMAI TAKUX CTAHHAPTOB.
[Tpo6rema ke pensiTUBU3Ma OOYC/IOB/IEHA B OCHOBHOM OTCYTCTBMEM IIOJIN-
TUYECKOIT BOMM WM AepUIuTa 0OIIeCTBEHHON AMCKYCCUU O CORep)KaHN U
Ipefenax mpaB YeloBeKa.

B nm060M cydae yHUBEPCATbHOCTD IIPAB YellOBEKa — 9TO CKOpee He M-
nvpudeckuii $GakT, a HOPMATUBHOE TPUTSA3AHNE, IUKTYIOIIee HalpaByIeHIe
PasBUTYS HAIVIOHAJIBHBIX OOIIECTB ¥ MeXAyHapopgHoro coobmecrsa. O6-
peTsi XapakTep AMCKYPCHMBHOI (OpPMBI, YHUBepCaIbHbIE MpaBa YeIOBeKa
(BO3MO>KHO, TIOCIIENITHO) BBIIUIN 332 aHTPOIOL[EHTPUIHbIE PAMKIU U CETOHS
CITY>KaT MHCTPYMEHTOM JiIsI 3QIUThI He-4eI0BeYeCKIX )KMBbIX CYLIHOCTeIT .

1. PoxpaeHne eBponencKon naeu npas 4YesioBeka

CoBpeMeHHasi MeKAYHapOJHO-TIPaBOBasi KOHI[ENINSA IIPaB YeoBeKa Oe-
peT Hauaso C aubepanbHO-TYMaHUCTUYECKUX Mpelt amoxu IIpocsemenus,
XOTSI TIPEIOCBUIKY MOJEPHMCTCKON TPABO3AIUTHON JOKTPUHBI 3aI0XKe-
HBI MBICTIUTeNsIMU eBporerickoro Peneccanca [Tomcreix B.JIL, 2016: 48];
[Haas M., 2014: 26-30]; [Koskenniemi M., 2018: 41-42]; [Shelton D., 2013: 2].
Ha XIV-XVI BB. npunnock Taxxe GopMupoBaHye COBPeMEHHOTO rOCyap-
ctBa [Cassese A., 2014: 50] Ha pone nepexozna oT GpeomanbHOTO YCTPOIICTBA K
KaImUTAIUCTUYECKON CUCTEME.

PasnoxxeHne geopanuama, CTaHOB/ICH)E MOJIEPHICTCKOTO TOCYAAPCTBA U
¢dbopmymmpoBaHue IPaBO3ALINTHO U/leV — B3aMO3aBJCUMbIE IPOIIECCHI.
3apoXKfieHVe COBpPeMEHHOTO TOCYHAapCTBa CBA3AHO C SMAaHCHUIIALIVEN Yero-
BeKa B €r0 OTHOIIEHUAX C JIMYHOI BIacThio deofana (KHA3S, MMIepaTopa)
U Be3JeCyIlIyM BIMAHNEM LepkBU. JocymapcTBO, MOHONIONMN3NPYS HacuIue,
136aB/IATIO Baccasa OT IMPOM3BOJIA CIO3€PEHa, YIOPAJOYMBAIO paspelleHle
MEXIMYHOCTHBIX KOHGMuKTOB [Russell E, 1975: 44-45] u, cexynsapusupys
yIIpaBJIeHMs, PalMOHAIM3MPOBAIO 00LIeCTBeHHOe yCTpoiicTBo. Kak orMme-

! He-4emoBedecKue )XMBbIE CYIL[HOCTU — JXMBbIE CYIIECTBA, HE OTHOCAIIMECS K YeloBe-
Ky: Qropa, ¢ayHa, IpUPOfia B LIeJIOM; MCIIONIb30BaHUE TEPMUHA «HeYeloBedecKue» (CIMTHO,
a He 4epe3 AedIic) He MO3BO/AET UCKIIOYUTD HEYMECTHBIE B 9TOM CTy4Yae OlleHOYHbIe KOHHO-
TalVIN.
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vay B. [paBa, BIpenb «4e/1oBeK — MCXOHBIN MYHKT /TIOOBIX IPAaBOBBIX Jieli-
ctBuit» [Grewe W., 2000: 167, 168].

K TakoMy aHTpOIOLeHTPU3MY IOATa/NIKMBa/IA U KaIUTAINCTUIeCKas MO-
JIeNb XO3AICTBOBAHMS, IIOCTPOCHHAs Ha YacTHON MHMUIMATUBE, CBOOOXHOM
PBIHKe M IONTy4YeHUM NIpuObIIN, B IEpBYIO odepenb 4dacTHON. PoxjeHHOe
pasoxeHreM ¢eofani3Ma ToOCyFapcTBO ¢ HEOOXOAUMOCTBIO IIPOV3BOAVIIO
KaIUTAIMCTUIECKYI0 MOJE/Ib Yepe3 OPMEHTAIVIO YIIPAaBIeHYeCKOTro aIiia-
para Ha 3¢ PeKTUBHOCTD, YCTAaHOB/IEHME ITYOIMYHBIX MOHOIIONMNIA, CO3/IaHNe
U 3aIUTY TOCYAAPCTBEHHBIX I'PaHuIl, GOpMUpOBaHIe HAJIOTOBOI CUCTEMBI
U YTBEpIK/IeH)e TPaKIaHCTBA KaK YCTONYMBOIL CBS3YU YelIOBeKa C IOIUTHEN
(BMeCTO IIpeXXHET0 MOAYMHEHVSI TNYHOCTY OOIIVIHE).

B aTux ycnoBusAX mpaBa 4eloBeKa POXJAIOTCA KaK AMCKYPCUBHBIN VH-
CTPYMEHT IIOCTPOEHMA M CTPYKTYPUPOBAHUA OTHOLICHWIT YeloBeKa U To-
CyHapCTBa WJIM 4YeJIOBeKa U TOCYHApPCTBEHHO OPraHM30BAaHHOTO OOIecTBa.
Hapenennelit cyBepenuteroM JleBuadaH «IermTyMupoBam» CBOK HOBOSIB-
JICHHYIO BJIaCTb HAJl JIIOIbMU 4epe3 fA3bIK 0e30IIaCHOCTM, MpeAIo/Iaraoleit
IPOTUBOJEICTBUE YIPO3aM XXM3HU ¥ 3[I0POBBIO TPaXKJaHMHA DTOT 0O0IIe-
CTBEHHBIIl MTHCTUTYT (TOCYapPCTBO) BIPENb — B OIUIATY CBOETO ITOTIOXKEHIS
legibus solutus 6epet Ha ce6s1 OTBETCTBEHHOCTD 3a 0€30IIaCHOCTb 00IIecTBa
OT PUCKOB, Yallle Bcero UM e reHepupyemsix [Koskenniemi M., 2011: 63—
64]. [IpaBa yenoBeka opOPMIISIOT TaKMe OTHOIIEHUS U OIPENEISIOT, 4TO Ye-
JIOBEKY MOXKHO (CBOOOMIBI), M UTO 3a TaKyl0 CBOOONY OH JO/DKEH 3aIIaTUTD
(4epe3 orpaHNyYeHNe IPaB U YCTAHOB/IEHME 005 I3aHHOCTE! YeTOBEKa).

XoTs 6BIIO ellje aleKo /10 IPsSMOTO NMPOTUBOIIOCTABICHNs YelTOBeKa 1
TOCYlapCTBa — 3TO CTAJIO PelleH)eM BTOPOil IT0/I0BUHBI XX B. IO BIVISTHU-
eM 6efICTBMIT MUPOBBIX BOJIH 11 TOTA/IMTAPHBIX JUKTATYp. [Ipexye ke, mpaBa
Je/I0BeKa 0OPUCOBBIBA/IY CXEMY B3a¥IMOBBITOJJHOTO JOOPOBOIBHOTO COTPYA-
HIYECTBA TPAXK/IaH U TOCY/JapCTBa: OHM >KEPTBOBA/IN YACTbI0 CBOOOABI pafu
COOCTBEHHOI 6€30I1acHOCTH, 0becIeyrBaeMoli rOCyAapCTBEHHOI MAIINHON
[To66c¢ T., 1991: 133]; [Jlokk I>x., 1988: 311, 334, 363]. Ilpuyem Takoe B3a-
MIMOJIIICTBYE He BO BCEM IIPEAIIONAraao MOMTHOEe MOAYMHEHNe CYBepeHy —
IONT1e CTONeTHA MpaBo Ha BoccTaHMe (right to rebellion; right to resist) cum-
TaJIOCh HEOTBEM/IEMOJ TapaHTHell CTabVIBHOCTY OT 3JI0YHOTpebIeHnit co
croponsl Baactu [Koskenniemi M., 2021: 60, 219, 271, 321, 343, 474].

Topn3soHTanbHBIN XapaKTep B3aMMOMEICTBUA MHAVBI/IA U TOCYAAPCTBa,
B KOTOPOM IIpaBa 4e/l0BeKa BBICTYIIA/IN OJHVUM 13 CPEJCTB TAaKOTO AMAIOra,
BBIp@XKEH B Teopusx obiiecTBeHHOro porosopa. [lo 3ameuanuto B.JI. Ton-
CTBIX, «BCe TP OCHOBHBIe Bepcuu faHHON KoHueniyy [T. To66ca, [x. JIok-
ka 1 JK.-JK. Pycco] ncxomaT 13 Toro, 4T0 B €CTECTBEHHOM COCTOSTHUM JTIONV
VIMeNM HeOoTpaHWYeHHbIe NpaBa (eCTeCTBEHHYI0 CBOOOMY), OT KOTOPBIX TPy
CO3JIaHMY TOCYAPCTBA OHY JOOPOBOILHO OTKA3a/INICh B MIHTepecax Oe3omac-
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HocT» [Tomerbix B.JI., 2017: 11]. OTcroga ncTopudecky NepBbIMYU Ha MOMMN-
TUYECKYI0 aBAHCI[eHY BBV KOHCTUTYIMOHHBIE IIPABa, ONMCHIBAOIIE B3a-
VIMOJIeJICTBYA BJIACTY U 4YeloBeKa 1 obecreyyBaloliye y4acTyie OoCIeJHEero
B YIpaBJICHUY IIOIUTIYECKN OpPraHM30BaHHBIM obmectBoM [Haas M., 2014:
6]. [IprueM Takme rpaxxlaHCKye CBOOOIBI CITY>KVM/IV He CTO/NIBKO VIHVBULY-
aJIbHOJI T107Ib3€, CKOJIBKO OOIIUM Lie/IIM COLMA/JIbHOTO MUpa ¥ IIyOIMYHOro
6narononyunst — salus civitatis®. Vicropuko-nonutudeckue coopitus Ha EB-
poreiickoM KOHTHHeHTe 11 B CeBepHOIT AMepuKe Ipuaam pruiocodui mpas
YyeloBeKa MPaKTUYeCKIe OYePTaHMs.

JIpyroit Ba>XHBII (PaKTOp CTAaHOBJICHU:A MAEY IPaB YeoBeKa — MJe0NI0-
TS XPUCTUAHCTBA. BOJA Kak mpeochlIKa IPeXOBHOCTH Ye/IOBEKA U €T0 OT-
BETCTBEHHOCTH Iepef; borom omnpenernsia areHTHOCTD IMYHOCTY — CIIOCO0-
HOCTb JIe/ICTBOBAThb 110 CBOEMY YCMOTPEHUIO I B COOTBETCTBMM CO CBOVIMU
uHTepecamn [Apanosckuit K.B., Kuases C.[I., 2016: 35-40]. Pedopmanysa
u3baByIa 4enoBeKka B ero obmieHny ¢ AGCOMIOTOM OT NMOCPEeSHMKA B JIMIIE
IepKBI, a «Bo3poxieHne cBA3ano 6oromnopobue yenoBeKa 1 Be3IeCyIHOCTb
Bora» B upmee uemoBeyeckoro mocromucrsBa [Tomcteix B.JI., 2016: 51-53].
B cBoto ouepenp, rymanusm [Ipocsenienns Bo3sen yenoBeka Ha Omimit, 060-
3HAUVB €T0 COBEPIIEHCTBO B IPUPOXKAEHHOM pa3yMe I HEOTHe/IMMOI CBOOO-
ne [Braidotti R., 2013: 13-14].

B XIX-nauane XX BB. JOKTPMHA IIPaB Y€I0OBEKA pa3BUBA/IaACh B YCIOBU-
X KPUTUKM ius naturale npu rocropctse rocriosutusnusma [Hall S., 2001:
277-279]%, repMaHCKOI MCTOPUYECKOI LIKOJIBI IIPaBa, HaC/TIefOBaBIIeN Me-
sm Terers, a 4y Th mo3xe — upeit ppaHIy3ckux comupapucros [Portmann R,
2010: 59-60, 128-131] 1 KOHKYpeHLIUY IIPABOTO ¥ JIEBOTO KOJUIEKTUBU3MA C
VHVBUAYaIMCTCKUMY HanpasneHusamu [Xuke C., 2022: 140, 167]. Ognako
TOYKaMy pedepeHIINN B IUCKYCCUY OCTaBaIVICh IIOHATHUA O MeCTe YeloBeKa
B 00111eCTBE, O PO TOCYAAPCTBA Y CTEIIEHN 3aBYICMMOCTY OT HETO YeIOoBeKa,
TPaHAX 4eT0BEeYeCKOi CBOOO/BI VI OMYCTVMBIX IIpefie/iaX TOCYAapCTBEHHOTO
BMeIIaTe/bCTBA B Hee, ICTOYHMKAX CYO'beKTUBHBIX IIPaB.

? Hampumep, I. Ipounit onpepesnsit cy6beKTUBHOE IPaBO — iUs — KaK «MOpPa/IbHOE Kade-
CTBO, IIPHCYIIee Ye/I0BEKY, O3BOJLAI0ILIee eMy 00/1afaTh deM ObI TO HM ObIIO M/IM COBEPIIATh
Kakue ObI TO Hi OBUIO JAEVICTBYSI [0 CIPaBeIMBOCTI». [pornanckue facultas n aptitudo (xak
PasHOBUIHOCTH ius) He CTO/IBKO AaBa/li BOSMOXKHOCTb MHAMBU/YaIbHOTO AEIICTBI, CKOJIb-
KO OIMCBHIBA/IM BCTPOEHHOCTDb YeJIOBEKa B COLVAIBHYIO CTPYKTYpPYy (4epe3 MMMaHEHTHYIO
CKJIOHHOCTb K)KJIOTO K 00IeCTBEHHOI XIU3HU — appetitus societatis). B Takoit cxeme cy6s-
eKTVMBHBIE TIpaBa 3alMINAMICh Yepe3 YaCTHYIO MM NyOIMIHYI0 BOJMHY IO YeTbIpeM CIpa-
BeJ/IMBBIM OCHOBAHIAM: 3all[YITa TMYHOCTH, COOCTBEHHOCTH, HaKa3aHue 371a U obecredeHne
UCIO/THEHMsI IpUHATOro 0b6s3arenpctBa [Koskenniemi M., 2018: 46-48]; [Koskenniemi M.,
2021: 301-302, 307].

* V1. benram nucanm: «EcTecTBeHHBIE ITpaBa M HeOThbeM/IeMble IIpaBa CYyTh PUTOPUYECcKas
JeIryxa; M IPUTOM dYelyxa Bonumomiasi» [Bentham J., 1943: 501].
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[To mponcxoXxaeHuIo JOKTpUHA IIPaB 4el0BeKa CBA3aHa C €BPOIIENCKOM
VIHTE/IZIEKTYa/IbHOM Tpajguuuet. VI ceropHa oHa ocTaeTcs TaKoil B CBOMX OC-
HOBaHUAX U 0a30BBIX ITOJIOXKEHUAX. VICTOpMYecKM He TONBKO eBpOIeiicKas
MBbICJ/Ib, HO I COOBITMSA Ha eBpOHeﬁ[CKOM KOHTUMHEHTE CITY>KUIN ,I[BI/I)KYH.ICf;I
CIJIOV PAa3BUTHUA 3TOI JOKTPUHBL Te ske paKTOpBI OKasamm pelraoliee BI-
JAHNE Ha IIPpOMCXOXXACHME M pa3BUTVE MEXAYHAPOAHOIrO IIpaBa B IIE€JIOM.
TakoBa MCTOpUYeCKas JAaHHOCTD, XOTA C CETOHAIIHNX ITO3UINIT OYeBUIHA
HECIIPaBeIMBOCTh NOPAAKOB mpouutoro. OgHako Takue UAeONorndecKue
VICKQ)XEHMsI B OCHOBAHUU U 3/I0YIOTPeOIeHNsI IIPOLIIOT0 He IIpefioIperie-
JIAI0T IIOPOYHOCTY JOKTPUMHDBI O IIpaBaX 4€/J10BEKa, B3STON B ee AVHAMUKE N
HpOCTpaHCTBeHHOﬁI 9KCIIaHCUM, 1 HE NEBATIbBUPYIOT C HeN30eXXHOCTBIO ee
IIpEeTEH3NI0 Ha YHNBEPCATIPHOCTD.

2. HopmaTuBHas yHuBepcanm3sauus eBponeckon ngeum

Borpoc 06 yHuBepcaIbHOCTY ITPaB YeJIoBeKa OKa3a/ICs CBSI3aH C X YTBEPXK-
IeHVeM B KaueCTBe HOPMATMBHON PeaIbHOCTH, KOIZIa YPOBEHb MEXIOCyAap-
CTBEHHOTO COTPYZHMYECTBA ¥ MEXIAYHAPOJHOIO IIpaBa Clelaa BO3SMOXKHBIM
¢dbopMympoBaHye IpaB YeOBEKa M VX 3AIUTY MEXJYHAPOLHO-TIPAaBOBbIMI
cpenctBamy. Takas BO3MOXKHOCTD ITOSIBIJIACH He paHee cepeiuHbl XX B.

B uucrie epBBIX HOPMATUBHBIX JOKYMEHTOB B 00/1aCTH IIPaBO3AIINTH —
KOHBEHIIMM 10 [yMaHUTAapHOMY IIpaBy BTopoii monoBuHbl XIX B. OHako oM
Kaca/Iich He OOLIMX IIPaB Ye/I0BEKa, @ TOTIbKO 3alMThI MHTEPECOB YYaCTHUKOB
U JKepTB BOOPY>KEHHOTO KOH(IMKTA; KpOMe TOTO, TaKye KOHBEHIUN U Pas-
BUBaIOlIlee VX OObIYHOE IIPABO YCTAHABIVBA/IN JIVIIb MEXIOCY/APCTBEHHbIE
006s3aTe/IbCTBA Y OPraHN30BbIBA/IV OTHOLICHNA MEXY CTOPOHAMI BOOPYXKEH-
HOro KOHQMKTA. VI3 3apo>Kparomerocss ryMaHUTapHOTO IIpaBa He BBITEKA/IN
VHAVBUJya/IbHblE IPUTA3aHNA, 0OecIedyeHHbIe MeXYHApOIHO-IIPaBOBBIMI
cpencrBamu 3amuthl [Peters A., 2016: 194]. Takum MexXyHapOgHOE TyMaHM-
TapHOE IIPABO B CBOEI JIOTVIKE IPYIMEHEHNA OCTAeTCS U CeTOHA",

Tem He MeHee oroBopka MaprteHca, cdopMmynmpoBaHHas Ha bproccernp-
ckoit KoHdepeHuyy 1874 1. u 3aKpernyieHHas1 BO BTOpoii [aarckoit KOHBeHI[UK
1899 r., momyckana CylecTBOBaHNe HEKOTOPBIX MOPa/IbHBIX IIEHHOCTEN, Pas-
ZIe/AeMbIX 110 MeHbIIIell Mepe «IMBUIN30BaHHBIMM» HanyAMn®. Knaysyna o1-

* Cm., HammpyMep, 06 OTCYTCTBMU 110 MEXKIYHAPOTHOMY 'yMaHUTApHOMY IIPaBy IPSMOTO
IIpaBa y >KepTB BOEHHBIX IIPECTYIUIEHNMIT Ha MHAMBNAYaIbHYI0 KoMieHcanyio: IC]. Jurisdictional
Immunities of the State (Germany v. Italy: Greece intervening). Judgment. 3 February 2012, para
26, 93. Available at: URL: https://www.icj-cij.org/case/143 (gata obpamienns: 30.01.2024)

* Cm.: KoHBeHIMA 0 3aKOHAX 1 0ObIYAAX CYXOHyTHOI BoOiHBI 1907 T., mpeambyma. O6
aKTyaJbHOM IOHVMMAaHMYU KOHIIIVM I[VBUIM30BaHHBIX HAIMiI cM. MaTepuasbl Komuccun
MEXIyHapOJHOrO IpaBa mo o6muM IpyHuMIaM mpasa: International Law Commission.

46



M.A. Jlnxa4eB. YHuBepCcasibHOCTb MEXAYHapOaHbIX CTaHAapTOB npas YesioBeKka

CblIajIa K «Hadya/laM MEXIYHapOLHOIO IIPaBa, IOCKO/IbKY OHM BBITEKAIOT U3
YCTaHOBUBILMXCS MeXy 00pa3oBaHHBIMY HapojaMiu 0ObIYaeB, 3 3aKOHOB
YeJIOBEYHOCTY U TPeOOBaHMIT OOI[ECTBEHHOTO CO3HAHMSI» B II€/ISIX 3AIINTHI
«HaceneHus u Bowtonux» [Taiicxept P., 1997: 7].

ITo nroram IlepBoit MupoBoit BOVHBI OBIIM 3aK/IIOUYEHBI COIIALIEHUS O
3alMTe HalMOHA/JIbHBIX MeHbIUMHCTB [lonbim, Yexocnmosakuu, Pymbiaumy,
IOrocnasun u Ipenumn. B pamkax JIurm Hanuit co3fan oTenbHbI KOMUTET,
YIIOIHOMOYEHHBII pacCMaTpUBaTh MHAVBUAYa/IbHbIe HeTuuun. Tem He Me-
Hee CYLIeCTBEHHOJ PO/IM 9TOT MEXaHM3M He CBITpasl, ia peyb U He I1a 00
YHUBEPCA/TbHBIX IIPaBO3ALINTHBIX cTaHgapTax [Parlette K., 2011: 285]°. Ta-
KJe MEeXaHM3Mbl pelllajii IPEeMMYIEeCTBEHHO JIBE 3aJjaull: OpraHU3aluy I10-
CTBOEHHOT'O MUPOYCTPOIICTBA U IIPeAyIpeX/ieHIe HallMIOHATbHBIX KOHQIUK-
TOB Ha (POHE IPUTECHEHUsI KOPEHHOTO HaCeTIeHNs MepelaHHbIX TepPUTOPIIL;
OpTaHM3aLUM MEXTOCYJapCTBEHHOTO COTPYAHMYECTBA IIO YKAa3aHHBIM Ha-
npaBjeHNAM. Te >ke BBIBOZIBI IPMMEHMMBI U K ITOSIBUBIIENCA TOT/JA CUCTEMBI
mangaros [Wright Q., 1930: 203] u samuTsl npaB 6exennes [Hathaway J.,
2005: 83-87]. ITepBoit MeXXZYHAPOJHOI CTPYKTYPOIl, OPMEHTVPOBAHHOI Ha
3aIUTY IIPaB Y€l0BEKAa HAa YHUBEPCAIbHOM YPOBHe, CTana MexxayHapoHas
OopraHmusanys Tpyja, yupexaeHHad B 1919 r. OgHako u ee cucreMa n3Hadaab-
HO CTpOM/IACh Ha MEXTOCYJapCTBEHHBIX 00s43aTe/IbCTBAX, TPEOYIOUNX VM-
IUIEMEHTALlM Ha BHYTPUTOCYAAPCTBEHHOM YPOBHe, €3 IpaBa 4acTHBIX JINI]
Ha MHAMBUAYaTbHYI0 neTnnuio [Jenks W, 1960: 16-22].

Bexoil B mpaBO3allUTHON AOKTpMHE cTaja Tparegus Bropoit Muposoii
BOJIHBI 1 CO3fjaHMe I706anbHOI CTpyKTyphl — Oprannsanuyu O6beayHeH-
Hbix Hanmit. OgHako 9Ti coObITUS He OBUIM IIePETIOMHBIMU C TOUKM 3PEHMS
pasBUTUA NOHATUIL O IpaBax 4Ye/I0OBeKa: MHOTME MMEW, BOIUIOTUBIINECA B
npaBosamutHoi cucreMe OOH, BBIKpUCTA/IIM30BLIBAIUCH YK€ B Haua-
ne XX B. ¥ BO MHOIOM CTa/ly MEMHCTpUMOM eute B 1919-1939 rr. PeBusu-
OHNCTCKIME HACTPOEHMA B MEXIYHAapOLHO-IIPABOBOI JOKTPVMHE B OTBET HA
3acuibe 0CHO3UTUBY3MA MPOABMINCD Ha 001meM (poHe KOHKYPEHIUN KO-
JEKTUBUCTCKUX M MHVUBUAYAIUCTCKUX UJEN B COLMATbHBIX HAayKaX, Ky/b-
Type u nonutrke’. O HeOOXOAVMOCTH 3alINTHI OTAEIBHOTO YeloBeKa OT O1o-

First report on general principles of law by M. Vazquez-Bermudez, Special Rapporteur. 2019.
A/CN.4/732, pp. 52-56.

¢ K. IapreTT mopcunTaa, 4ro ¢ 1929 mo 1939 rr. Komurert mo menpinucrsam Jluru Ha-
LI, y9PEXJEHHBIN /I KOHTPOJIA 3a MICIIOJTHEHMEM YKa3aHHbIX JIOTOBOPOB, OMy4nI 642 1e-
TULM OT VHVBULYaIbHBIX 3asIBUTENIEN, 13 KOTOPBIX 60% Oblin paccMorpensl. OfHaKO Ma-
TepUAJIbl TAKMX PACCMOTPEHMI He COXPAaHMINCE. [la 1 caMa cucTeMa ¢ BRIXO#OM lepMannm us
JIuru 6b11a CBEpHYTA

7O pa3BUTHM IIPABOBOTO IO3UTUBU3MA (B IIEPBYIO OUYepeib, Yepe3 BHECEHNE B HETO 9Jle-
MEHTOB COILVOIOTMYeCcKOI mKobl) cM.: Oppenheim L, 1921: 58-63]; [Anzilotti D., 1929: 47];
[Cavaglieri A., 1929: 318-319.
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POKpaTUM U arpecCUBHBIX MacC Iucaayu MexpyHapopgHuky JDx. bpaitepnn,
H. IMonmutuc, K. Crnmpomnynoc, A. Anbsapes, I. Kpa66, JK. Ccens, I. Kenbsen
[Nijman J., 2004: 122-130]. OMaHcunanus 4yenoBeka BUjenach B «peabummTa-
IVIV» MEXIYHAPOLHOTO IIpaBa I ero 0CBOOOXKIEHUY OT MU OIOTU3MPOBAH-
HOJI U CaKpaJM30BaHHON CyOBeKTHOCTM rocymapcrsa [Brierly J., 1958: 68].
JK. Cimpomynoc nucan: «C Tex 1mop, Kak Jorma abCcooTHOrO CyBepeHNTeTa
OIIPOBEPTHYTA, TOCYAAPCTBO JINIIEHO BCSIKOM MUCTUYECKOI CYO'BEKTHOCTH U
CTa/I0 OYEBUMIHO, YTO TOCYAAPCTBO He Belllb B cebe, a JIMIIb CPECTBO /I
YHOB/IETBOPEHMs TOTPEeOHOCTEN OT/eNbHBIX IOfeil, Mbl BCIIOMHMIN, 4TO
BCsAKOE NIPaBO, a IOTOMY ¥ MEXJYHapOJHOe IIPaBo, CYIeCTBYeT MCKIIOUM-
TEbHO JI/Is1 3aLUTHI YenoBeka» [Spiropoulos J., 1929: 195].

Bropass mupoBasi BoiiHa U OeICTBuUs, IpUHECEHHble HapOJaM TOTAalu-
TapHBIMM PEXMMaMM, OIpaBaal ONACeHNA MeATNCTOB-PEBU3NOHNICTOB.
Hummeanckoe «bor ymep... VI Mbl ero younm» o6peno 3ioBele akTyaribHOe
3By4yaHue. IlopoxxieHHOMY TakMM pasodapoBaHUeM IIPaBOBOMY peanns-
My MIPeACTOANO JOKa3aTb CBOK COCTOATENIbHOCTb B KOHKYPEHLUU C Upes-
MU eCTeCTBEHHOTO IIpaBa, IepeXBaBIlero Torga peHeccanc’. Kak ormernn
K. Virnton B 1947 r.: «MeXgyHapogHOE IPABO CETO/IHA NePeXNBaeT KPUTU-
YeCK) BaXKHBINI MOMEHT U €rO KpU3MC KacaeTcs KaKIOro OTHe/NbHOTO Yeso-
Beka» [Eagleton C., 1947: 437]. MeXAy YCIOBHBIMY PeannCTaMU U UIeaNn-
CTaMy TOTO BpeMeHV cOpMIPOBAICSI KOHCEHCYC — YelOoBeK HYXXAaeTcsA B
3aluTe OT IIOBTOPEHMA Tparefuil IepBoii IoMOBUHBI XX B.

Takum ob6pasoM, mpaBosalmuTHasA ufes YTBEPAWIACh yXKe K CepefuHe
1940-x IT., ABUBIINCH PE3YILTATOM UCTOPUYECKUX IIPOLIECCOB ¥ OCMBICTIEHUSA
BOEHHOT'O 1 TOTQJIMTAPHOTO OIBITA. VIen nubepanbHOro MHAVBYUYANN3Ma
KOHKYPMPOBa/IN C JIeBbIM KO/UIEKTVBU3MOM ¥ HAIIMPAIOLIVM IIPAaBOBBIM pe-
a/M3MOM. YCIeX Ka)K[Oro U3 HalpaBJIeHUII ObUI ITepeMeHHBIM U HeO4eBUJI-
HbIM. [IpaBosamurhasle e OOH B cBOMX OCHOBaHMAX OBUIM NPORZYKTOM
KOMIIPOMIICCA TaKUX IPOTMBOPEUNBDIX MHTE/TIEKTYa/IbHbIX TE€YEHUIT U BHY-
TPUTOCYAAPCTBEHHBIX IPAKTHK.

CB1JeTeNIbCTBOM TaKOT'O IIEPEMEHHOr0 yCIexa M YCTYHOK CTajl YCTaB
OOH. " xota B YcTaBe npaBa 4elnoBeKa YIIOMUHAIOTCA CEMb Pas, BOIIPEKN
YasgHUAM POMAHTUKOB B IOKyMEHTe OTCYTCTBYeT IlepedyeHb IIpaB YeI0BeKa,
fa 1 6a30Boe 00513aTeIbCTBO B 9TON 00/1aCTV CPOPMYINPOBAHO HE B TEPMI-
Hax 3alUTbI, COOMIONEHN U OOeclieueHns, a «MeX/YHapo#H[oro] coTpya-
HIYeCTB[a]... B MOOIIpeHNN U Pa3BUTUM YBAXEHNUA K IIpaBaM 4elOBeKa U
OCHOBHBIM cBo6omam» (cT. 1.3 YeraBa OOH)’.

¢ O npaBoBOM peamusMe cM., Hamp.: [Kennedy D.., 1988: 1-47].

° IlpaBa 4esloBeKa YIOMMHAIOTCS B CIeRyIolmX pparmeHTax Ycrasa: [Ipeam6yia, cr. 1
(e OOH), 8 (paBeHCTBO MY>KUMH U JKEHIINH), CT. 13 (momHomounst lenepaibHoit Accam6-
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OTtnoxeHHas 3agada (GOpMyIMPOBaHMS YHUBEPCAIBHOTO MEX/YHapOJ-
HOTO JIOTOBOpa O IIpaBax 4ye/loBeKa OblIa MOpyYeHa YUPeXx/JeHHON B 1946 T.
npu IKOCOC OOH Komuccun mo mpaBaM 4eloBeKa, COCTaBIEHHON U3
IIpefICTaBUTe/Iell He TOJIBKO 3allaJIHOEBPOIIETICKOI MnbepanbHON Tpagnium
(ABctpamus, benbrus, @pannusa, Coennnennoe Koponescrso, CoenyHen-
Hble [IITaTsr), HO 1 CCCP (B TOM 4riciIe mononHuTeNbHO bemopycckoit n Ykpa-
MHCKOM pecniy6muk), Unmm, Kuras, Erunrta, Vinpnn, Vipana, /Insana, [Tana-
mbl, Ouunnus, Ypyreas u Benecyansr. Torga xxe npu paboTte HaJi IIpOEKTOM
Bceobueit mexmapary npas 4e/ioBeka 0003HAYMINCh PA3HOI/IACHS He TOJIb-
KO MEX/Iy YCTIOBHBIM 3aIlaJJHBIM 1 He3alaHbIM O/I0KaMy, HO U BHYTPY 3TUX
rpynmn'. PaspaboTka TekcTa Benach B IUCKYCCUU € Y4aCTMEM HAIVIOHATbHBIX
IPaBUTE/IbCTB, & COCTABUTEIAMI TEKCTA C PA3HOI CTENEHbIO YIacTUs CTalIN
BJIOBAa aMEePUKAHCKOr0 Npe3usieHTa J. PysBenbT, MHANIICKAS IPaBO3aIIUTHY-
na X. Mera, nuBanen Y. Manuk, unnuen; X. Canra, kutaen [lenr-uyn Yanr,
¢dpannysckuii opuct P. Kaccen, kanazen [x. Xamndpu. MoxxHO crioputs o
r1yOVHe BIVAHUA KX/IOT0 13 HUX Ha UTOT paboTbl KoMuccuy, ogHako ove-
BusieH QakT — ToMoKeHnsa Bceobumuil gekmapanyy sSBUINCH Pe3y/IbTaToOM
paboThI IOC/IeKOBaTe/Iell PA3IYHBIX KY/IBTYP U IIPAaBOBBIX TPaJUIIVIL.

VIMeHHO 1O HaCTOSHMIO TOCYAAPCTB COIMACTIYECKOro 6710Ka B Jlexa-
pauuy NOABUIINCH CT. 22-27, TapaHTUPYIOIINE COLMaTIbHbIEe, 9KOHOMUYECKUE
u KynbTypHble mpasa [Humphrey J., 1984: 72-73]. IIpereHsus Ha yHuBep-
CaJIbHOCTD IIPABO3ALUTHBIX CTAHAPTOB OTpa)KeHa B CT. 28: «Kaxxpplit yero-
BEK JMIMeeT IPaBO Ha COLMAJIbHBIN ¥ MeXAYHApOJHBIN MOPANOK, IIPU KOTO-
POM IpaBa U cCBOOO/BI, M3/I0)KEHHbIE B HacTosALlel [lekapaliuy, MOTyT ObITb
HIOJIHOCTBIO OCYyIecTB/IeHbl». [mobanpubit I0r u Kurait fo6umicy Brmoue-
HVSI B MUTOTOBOJ TEKCT YIOMUHAHMs 0053aHHOCTel! 4e/loBeKa Ieper obie-
CTBOM, «B KOTOPOM TOJIBKO ¥ BOSMOYXHO CBOOOJTHOE 1 IIOTTHOE Pa3BUTIE €TI0
maHocTw» (cT. 29) [Humphrey J., 1984: 72-73].

[ToxasaTenbHBI pe3y/IbTaThl TOJIOCOBAaHNUA 0 BceoObuelt nekmaparyy npas
venoBeka 10.12.1948 B Tenepanphoit Accamb6iee OOH. Hu ongun u3 58 tor-
HAIIHMX 41eHoB OpraHnusanny He pemnIcs IPOroIocoBaTh POTUB: 48 rocy-
IapCTB HOAAEpKaIu pe3osonnio npu 8 Boszepxasumxcs u gsyx (fonpypac
u VlemeH) He MPUHABIIMX y4acTue B ronocoBanmm. Cpeyu BO3fiep>KaBIInX-
Csl — TOCYZIapCTBa COLMAICTIYECKOro 0710Ka, He CTO/IbKO BO3pakasIie (110
KpaliHell Mepe OTKPBITO) IPOTUB COfiepKaInxcs B [lekmapannm mono>xeHuii,
CKOJIbKO HacTaMBaBIINe Ha He YKa3aHHbBIX B Hell IpaBe Ha CaMOOIIpe/ie/ieHe

neun OOH), ct. 55 (3KOHOMIYIECKO€ ¥ COLMAIbHOE COTPYAHMYECTBO), 62 1 68 (IOTHOMOYMS
OxoHoMuMYeckoro u couuanbaoro copera OOH), ct. 76 (cucrema onexu OOH).

10" Cm.: Nowak M. Universal Declaration of Human Rights. Elgar Encyclopedia of Human
Rights. 2022. Available at: URL: https://www.elgaronline.com/display/book/9781789903621/9
781789903621.xml (ara obpamenus: 30.01.2024)
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(B pe3y/bTare ero 3aKpenum Io3xe — B 000X MeX/[yHapPOJHBIX ITAKTaX I10
IpaBaM 4enoBeKa 1966 I.) 1 Ha 3aIyTe HALMOHAIbHBIX MEHBIIMHCTB' .

[Tperensum Bceobuieit fexmapanuy Ha YHUBEPCAIbHOCTD MOAKPEIUISIOT
qeTbIpe 0A30BBIX IIPABO3AIINTHBIX JOKYMEHTA, IPUHATBHIX Ha PETMOHAIBHOM
YPOBHe, B IpeaMOy/ax 3aKpeIUIAoIUX IpUBEeP>KeHHOCTDb upesaM [lekmapa-
uuu (EBporeiickas KOHBEHIVA O 3allVITe [IPAB YeI0BeKa I OCHOBHBIX CBOOOJ
1950 ., AMepuKaHCKasi KOHBEHIVS O IpaBax yesoBeka 1969 r., Abpukanckas
XapTus MpaB desioBeka u HapomoB 1981 r. u Apabckast XapTusi 0 mpaBax de-
noBeka 2004 .12,

IIportuBoOpeuns B NOHMMaHUM IIPaB Ye/I0BeKa IPOABUINCD B Ja/IbHENIIeN
pabore OOH B chepe HOpMAaTMBHOTO 3aKpeIIEHNUs CTAHAAPTOB: B pasjiesie-
HUY MEX[IYHapOJHBIX IIAaKTOB O IIpaBaxX 4Ye/loBeKa 1966 I. Ha IBa OTHE/IbHbBIX
OOKyMEHTa, B IIPOMEIJIEHNM MX BCTYIUIEHUS B cuy. Bce ke oueHka Mex-
ILYHApORHOro OMIIS O IpaBax 4e/loBeKa B KadeCTBe JJOKYMEHTA, OTY/IbHO
OTPaKAIOLIETo «3allajiHble MbepanbHble eHHOCTU MHAVBYYaTu3Ma» U UI-
HOPMPYIOLIETo B3I/l He3alaJHbIX 00IeCTB, — HeZoOpOCOBECTHOE YIIPO-
meHue'?,

" Cm.: Green C. 70 Years of Impact: Insights on the Universal Declaration of Human
Rights / UN Foundation. 5.12. 2018. Available at: URL: https://unfoundation.org/blog/post/70-
years-of-impact-insights-on-the-universal-declaration-of-human-rights/ (mara o6pamenys:
30.01.2024). PesymbraThl TOMOCOBaHMA Ha 3acefaHny leHepanbHO AccaMOrert OXXMIaeMBbl.
[IpnbnusuTenpbHO TaKyIo Xe MOAAEPXKKY IPoeKT Beeobliert fekmapanuy mpas 4elioBeKa I1o-
nyamn B Komuccnn o npasam venoseka (12 — 3a, 4 — Bosaepskasuinxcst) u B 111 komurere
TenepanbHoit Accambren (29 — 3a, 7 — BO3fiepyKaBIINXCsI). Bo Beex cnydasx MpoeKT IPUHAT
6e3 BozpaxeHnit. Cm.: Commission on Human Rights. Third Session. Summary Record of the
Eighty-first Meeting. 18 June 1948. Available at: URL: https://documents-dds-ny.un.org/doc/
UNDOC/GEN/GL9/903/17/PDF/GL990317.pdf?Open Element (nara o6pamenns: 30.01.2024)

12 CkernTi4ecKy OnucbIBaeT UCTOpuio Beeobueii sexnaparyn npas yenoseka A.C. Vicro-
mHoB. LHutupyemoe A.C. VicnonuuosbsiM MHeHMe X. JlayTepnaxTa: «fleK/Iapalys He ABIAeTCs
cama 10 ce6e BEIMKIM [JOCTVDKEHIEM», BKHO OLIEHUBATb C TO3UINIL TOepaTbHBIX B3I/LII0B
JlayTepraxTa — OHOTO 3 CAMBIX [IOC/IEJOBATEIbHBIX CTOPOHHUKOB CYOBEKTHOCTH YeTOBEKA
B MEXIYHAPOJHOM IIpaBe M aHTUITATUCTOB U €0 OYEBUITHOTO pa3oyapOBAHNUA B PEKOMEH-
JaTeIbHOM XapakTepe JlekIapaluy BOIpPeKy OXUAAHUAM IOPUANYECKN 00513aTeNbHOTO J0-
kymenra. [llupokyto nopnepxky Jleknapanun Ha rojnocoBanuu B enepanbHoit Accambiee
OOH A.C. VcionuHOB HeOIpaBJaHHO CBSI3aJI IUIIb C ee I0PUANIECKOil He0Os13aTe/IbHOCTDIO
[Vicnomuos A.C., 2018; 100-101]: ofHaKO IMpaKTHKa ONPENETIEHHO CBUJIETENIbCTBYET O TO-
TOBHOCTY T'OCYZIapCTB flayke B TaKMX C/Iy4yasX IOJ0COBATh NMPOTUB HOKYMEHTa, COJep>KaHme
KOTOPOTO PACcXOAUTCS C UX MHTepecaMu (CM., HaIpUMep, paclpefieieHne roIocoB 10 Pe3o-
monuaM lenepanproit Accambren OOH 06 oTMeHe CMepTHOI Ka3HI).

3 3a mpepesraMu IpeMeTa HaCTOSIIErO MCC/IeNOBaHMsI OCTAeTCs BOIIPOC O IIPUPOJE U CO-
Tep>KaHNU «MEeXYHAPOHBIX CTAHIAPTOB IIPaB YeJIOBEKa» U XapaKTepe BHITEKAOIUX 13 HIX
MEXTOCYAAPCTBEHHBIX 00513aTeIbCTB. 3/jeCh MeX/YHAPOSHbIE CTAHAPTHI II0 MEHBbILIEIT Mepe
BKJ/IIOYAIOT YCTAHOBJIEHNS YKa3aHHOTO MeXXIyHapOZHOro O1M/I/IS O IIpaBaX 4YeloBeKa B TPakK-
TOBKE YHUBEPCa/lbHbBIX IIPaBo3alUTHbIX opraHoB OOH (Hampumep, KOMUTETOB IO ITpaBaM
Je/loBeKa). YHUBepPCaTbHOCTb CTAaHJAAPTOB IpeJIIoaraeT UxX I0PUANIecKyIo 0043aTeIbHOCTD
Ha 0011ell, 001evYesI0BeYeCKOll IIeHHOCTHOI OCHOBE (LIeHHOCTel MeX/YHApOLHOIO coob1ie-

50



M.A. Jlnxa4eB. YHuBepCcasibHOCTb MEXAYHapOaHbIX CTaHAapTOB npas YesioBeKka

3. MexayHapoaHoe NpaBo u NpaBa YesioBeKa

[IpaBa uenoBeKa B HOPMATMBHOM BOIUIOMIEHNMM CTaay BO3MOXKHBI Ha
OIIpefle/IeHHOM 3Talle pa3BUTUA MeX/YHApOJHOTro IIpaBa — BO BTOPOII IO-
noBuHe XX B. B To e BpeMA 1 MeXXAYHapO[HOE IIPaBo 07| BAVAHIEM IIpa-
BO3AILIMTHON UfIeV IIPeTepIeBao KOPEeHHbIe MeTaMOP(dO3bl, IPOTO/DKAI0-
I[MeCs U CeTOfIHA.

[Tpexxpe MexxpyHapoiHoe mpaBo Bectdansa cBogumiock K cucreMe, cospia-
BaeMOJI TOCYyapCcTBaMy Ijis perynupoBanus ux orHomenwit [Hall S., 2001:
274-276, 279-284]; [Portmann R., 2010: 57-62]'*. Bo BTOpOI mOMOBUHE
XIX B. MeXyHapOZHOE IIPaBO 0OPATU/IOCH K Ye/IOBeKY. XOTsI IPUMEHNUTE Tb-
HO K TIepPBBIM KOHBEHLMAM O 3allNTe YXEPTB BOOPYKEHHBIX KOH(INMKTOB
PaHO TOBOPUTD O MEXAYHAPONHbIX MHAVBIU/YaTbHBIX IIpaBaxX, ObIIO 3HAYM-
MO NIpM3HaHVe HeOOXOAMMOCTY OTPaHIYEeHNA TOCYAAPCTB B X OTHOIICHUAX
C 4e/I0BEKOM Ha OCHOBAHUY INPEeTEeHAYIOIUX Ha YHUBEPCATbHOCTb IPABIIL.
[Tocnenyromas MpaKTUKa B YacTU PeTYIMPOBAHNA CTATyca MHOCTPAHIIEB U
MEHBIIVHCTB HaMeTI/Ia HeYKJIOHHBII TPEeH/ Ha Ccy>keHue domaine réservé
[Jouzier B., 2020: 75]. Orcpuika B Craryre JIurm Hanuit x Bompocam, co-
CTaB/IAIIVIM IIpeAMeT MeXAYHAPOAHON 03a00YeHHOCTU WM 03a004eHHO-
cTu Bcelt JIury, ToNbKO yCUINIO TIOHMMAaHMe TOTO, YTO €CThb BOIIPOCHI, Tpe-
OylolIyie COITACOBAaHHBIX JIeVICTBUI TOCYAAPCTB HAa OCHOBE OOIINX pelIeHmit
(ct. 11 m 23 CratyrTa).

3HauYNTETbHBIN BK/IAJl B MHTPY3UBHOE (CBA3aHHOE C BMEIIATeTbCTBOM B
HallMIOHA/IbHBI/ IIPABOIOPSANOK) IIOHMMaHME MEeXJYHapOJHO-IIPaBOBOIO
perympoBaHus BHeC MeX/[yHapogHbIil BoeHHbI TpubyHan B Hiopu6epre
(mamee — MBT), 0co6eHHO B 4acTy NMPUTOBOpaA IO NPECTYIUICHUAM IPO-
TUB 4Ye/l0BeYHOCTM. KpuMMHanmsanus INpecTyIUIeHMII TocyfapcTBa Ipo-
TUB COOCTBEHHOTO Hapofia 0eCIIOBOPOTHO paspylumia TepMeTUYHOCTb Ha-
IIVIOHAJIbHOTO ITIPaBOINOPAJKA: «KECTOKOCTY, COBEpIIeHHble B OTHOLIEHUN
TPaKIAAHCKOTO Hace/leHMs» BIEKYT MHAVBIU/YaNTbHYI0 OTBETCTBEHHOCTD BHE
3aBUCUMOCTH OT IIOJIOXKEHNII BHYTpeHHero mpasa (CT. 6 «c» YcraBa MBT).
AHITIOA3BIYHBI 9KBUBAIEHT TaKMX «KECTOKOCTel» — «inhumane acts» yet-
4e BbIpa’kaeT IPECTYNMHOCTD IOCATATeNIbCTBA Ha Ipe3loMUpyeMble B CBOEIl
YHUBEPCATbHOCTH 001jedeIoBedecKie eHHOCTI .

cTBa). VICTOYHUKY 00513aTeIbCTB TOCYAPCTB B TAKOM C/Ty4ae — He TOIbKO MeX/[yHapOJiHbIe
TOTOBOPBI, HO U ME&XX/YHAPOJHBIII 0ObI4art 1 061ye IpyHIUILL pasa (cT. 38 CraryTa Mex-
nyHapogpHoro Cyna).

4V MCTOKOB M@X/IyHapPOLHO-IIPABOBOTO IO3UTNBU3MA (€r0 KOHCEHCYaINCTCKOTO N3BO-
ma) crosnu 3. e Barrens, I. Tpunens u I. Enmuex [Portmann R., 2010: 35-43].

15 Bepcanbcknit gorosop 1919 1., mpegycMaTpuBaBIINil yUpeXXIeHNe MEeKIYHAPOTHOTO
cyna Hapi Bunprenbmom II, BMeHsT MMIIepaToOpy «BBICIIEe OCKOPOIeHIe MeH0yHAPOOHOTE MO-
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Komuccns mexpyHaponHoro mpasa (mamee — KMII), B 2014-2019 rr.
VICC/IefloBaBIIasA MPeCTYIUICHNA NPOTHUB YeIOBEYHOCTH, TaKXKe CBA3ala UX
VHTEPHAIVOHA/IN3ALMIO C MOCATAaTeIbCTBOM Ha OOIedesloBeYecKye, YHMI-
BepcasnbHble IleHHOCTH. B mepBoM moxmazme 1. Mepdu ykaseiBam: «[I1]pe-
CTYIUICHVE [IIPOTMB YeJIOBEYHOCTM] HACTONBKO OTBPATUTENIBHO, YTO OHO
paccMaTpuBaeTCA KaK MOCATAaTeNbCTBO HA CaMO Ka4eCTBO OBITh YeJIOBEKOM»,
Yl HaIIPABJIEHO «HE TOJIBKO IIPOTUB MPAMbIX XKEPTB, HO M IIPOTUB BCETO Y€JIO0-
BEYeCTBa, A IOTOMY ¥ IIPOTUB BCETO COOOIIeCTBA JII0Aei»'S.

MexpyHapogHoe IpaBo K MOMeHTY co3fianusa OOH BIIOTHYI0 MOAOIIIO
K CBOEMY IIpaBO3allMTHOMY 3Tally 9BOMoLNK. Vnes npas 4elnoBeKa, B CBOIO
ouepenb, TaKXKe OIpeenia X0j, MeXXIYHapOJHO-IIPaBoOBOro pasputusa. Ha
YPOBHE IIO3UTUBHOIO KOHCTUTYLMIOHHOTO ¥ MEXXYHapOJHOTO IIpaBa yTBep-
OVUICS MIPUHLUII YBa)KeHNA MIPaB 4e/I0BEKa, JUKTYIOLUMI XapaKTep B3auMO-
OTHOLIEHNI! YelloBeKa 1 001ecTBa, YeloBeka U rocyapcTaa. [lepBoodepern-
Hasd Le/Ib — OTPAaHMYNTD AEVCTBUA TOCYLAaPCTBEHHON BIACTH U 3aIIUTUTDH
Je/loBeKa OT IJIaBHOM yrpo3sl B yiie rocypapersa [Cogan J., 2021: 333]. Kaxk
oTMeuasn Y. Pali3MaH, IIpu3HaHMe IpaB 4Yel0OBEKa «CMECTVJIO LJ€HHOCTHBIN
($OKyC CMCTeMBI ¢ 3alUThI CyBEepeHNUTeTa Ha 3alnTy moaeii» [Reisman W,
1990: 866, 872].

panu u CBALEHHON CUIBL foroBopos» [Bepre I., 2011: 6-8]. Ha HiopHb6eprckom mporecce
o6sunntens or Coennuennoro Koponescrsa X. Iloykpocc, 060CHOBBIBast KpUMMHAIN3a-
LIMIO IIPeCTYIIEHNMIT IPOTUB Ye/IOBEYHOCTH BHE 3aBYCHMOCTH OT IPAaBOMEPHOCTH ITOBEEHI
10 HAIOHA/IIBHOMY IIPaBY, CCBUIAJICSI HA «OCHOBBI IMBI/IN30BAHHOTO TOpsifiKa» (canons of
the civilized procedure), narepecer nusnmsanun (interests of civilization) u Me>XXEyHapORHO-
ro coobrectBa: «CyleCTBYIOT IPaHUIbI BCEBACTIIO TOCY/JAPCTBA, U YeOBEK — KOHEYHas
Lie/Ib IPABOIOPSI/IKA — He JIUIIEH 3aujumvl O CMOPOHbL HesI08eHec8d, KOTHA TOCYFAPCTBO
HONUPAET €T0 IpaBa BO3MYILAIINM CO3HAHUe Henoseyecméd criocobom». Cum.: The Charter
and Judgment of the Niirnberg Tribunal History and Analysis: Memorandum submitted by
the Secretary-General // International Law Commission. A/CN.4/5. 1949. P. 71. B utorossix
marepuanax KoMmuccuy MexpyHapogHoro mpasa 1o HiopHOeprckuM HpyHIMIIAM OTMedYa-
JI0Ch: «ITO — TIOMBITKA FAPAHTUPOBATD MUHUMYM PYHOAMEHMANLHBIX NPAG KAKLOTO eJI0-
Beka. Taknme [mpecTymIeHns], TakuM 06pasoM, BHISBIBAIOT MeHOYHAPOOHYI0 03A00UEHHOCb»
(xypcus Besge moit. — ML.JL). Ibid. P. 72. CraryT Mex/yHapogHOro yronosHoro cyaa (1998)
byHRUpYeT ner0 MeXX/[yHapOLHOTO MPECTYIUIEHNS B «OOIINUX Y3aX», 00beMHAIOLNX HApO-
ZIBI, «B3aMMOIIEPEIIETEHNY KY/IbTYP», 00Pa3yIoIIX «COBMECTHOE HaC/Iefiyie» IIPYU LeHHOCTI
COXpaHEHMsI X «XPYIKON MO3AMKW», B «COBECTU 4Y€TIOBEYECTBA», «03a00YEHHOCTU BCETO
MeX/YHapOJHOTro coobiiectBa» (06parnTe BHUMAHNE: HET TUMIMYHOTO YKa3aHMs HA «CO00-
I[eCTBO TOCYHAPCTBY»; CP. CT. 53 BeHCKOIT KOHBEHIMN O IpaBe MEXAYHAPOIHBIX JOTOBOPOB
1969 r.). Cm.: IIpeambyny K PumckoMy cTaTyTy.

¢ Cm.: Crimes against Humanity. International Law Commission. First report on crimes
against humanity, by Mr. Sean D. Murphy, Special Rapporteur. 2015. A/CN.4/680. Para 27.
B untupyemom Tam xe npurosope MexxpyHapopHoro TpubyHana no 6sisureit IOrociasun
TaKye MPEeCTYIUIEHNS OXapaKTEPU30BAHBI KaK «[IOCATATENIbCTBA HA U/IEI0 Y€TIOBEYHOCTY KaK
takoByto». CMm. Takxke: ICTY. Appeals Chamber. Prosecutor v. Erdemovi¢. Case No. IT-96-
22-A. Judgment of 7 October 1997. Para 21.
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Ha Bropyo nonosuny XX B. IPUIIJIOCHh IEPEOCMBIC/IEHNE CYBEPEHUTETA.
M. KockeHHMeMY IUIIET O €r0 pefyLyupoBaHuy — (PYHKIMOHAIBHOM CBe-
IeHNV K HeOOXOIVMMBIM Lie/IIM, BHE KOTOPBIX CYBEPEHUTET «HE VIMeeT IeH-
HOCTHOTO 3HaueHMs» (intrinsic sense)”. B Takom cnydae apdekTuBHOCTD
U LIEHHOCTb CyBepeHMTeTa TOCyHapCTBa paccMAaTpPUBAETCA depe3 IMpU3MY
«Y[IOBJIETBOPEHMNS YasgHUIA, KETAHUI U NPEAIIOYTEHNI JIIOflei» — MX IpaBa
kuthb cyactauso [Koskenniemi M., 2011: 64-66].

B TakoM NMOHMMaHUM TOCYHAPCTBO, OYAY4YM «CaMbIM Cepbe3HbIM Hapy-
IIMTe/IeM KOHCTUTYLMOHHBIX IIPaB», BBICTYINIAeT B Ka4yeCTBe HOCUTENA 00s-
3aTenbcTB (obligor) B MeXXiyHapoiHOM IIpaBe IpaB 4enoBeka [Bassiouni M.,
1982: 193-194]. B aToM cocTOouT OFHO U3 OOBACHEHWIT, IOYEMY YHUBEp-
cajIbHbIE IIPAaBO3AIINTHBIE JOKYMEHTHI (OPMYIMPYIOT 0053aTeIbCTBA IOCY-
JapcTBa, UTHOPUPYA 00sA3aHHOCTU 4enoBeka'. IlapamokcanbHO, 4TO, pac-
CMaTpuBasi TOCYJapCTBO KaK IVIABHYIO YTPO3Yy IIpaBaM 4el0BeKa, CO3JaTe/Nn
IIPaBO3AI/THBIX MEXaHM3MOB OJHOBPEMEHHO BO3JIara/ay Ha HETO IJIABHYIO
OTBETCTBEHHOCTb B Takoil 3ammre [Cogan J., 2021: 336-337, 342-344].
B.JI. Tonctoix 3amedaet: «Eie ogHNM C/1eICTBIEM 9KCITAHCUY IIPAB Ye0BeKa
ABJIAETCSA pacllyipeHle Ipefie/oB TOCY/IapCTBEHHON KOMITeTeHIIMM ¥ OCHOBa-
HUI OOpaleHNsi K HACH/INIO: TaK IPaBa YeloBeKa HEOKMIAHHO CTAaHOBSITCS
HIpPOBOHMKOM ToTanuTtapusma» [Toncteix B.JI., 2016: 56-57].

Bo BTOpoit monoBuHe XX B. IIpaBa YejloBeKa BBIIIIN 32 paMKI OTJeIbHOI,
IYCTh ¥ B)XXHOII IPEIMETHOI Cepbl MeXTOCYapCTBEHHOTO COTPYAHIYeE-
CTBa, CTaB JIUCKYPCUBHBIM CPE€/ICTBOM, IPUTOJHBIM I IPMMEHEHNA U He-
00XOAVIMBIM B JII000I MEXIYHapOAHO-IIpaBoBoil obmacTu. CerofgHs mpasa
Ye/lloBeKa — 9TO 9/IeMEHT I7100a/nbHOI MOBeCTKY B cepe besomacHocTn,

17 M. KockeHHMeMH HauMHaeT CBOI aHAJIN3 C KATETOPMYECKOrO BhICKa3bIBaHUsL: « Vbl 60-
Jlee He BUJIVIM B CyBepeHNTeTe HMKakoil Marym» [Koskenniemi M., 2011: 64].

'8 B TaKOM ITOHMMAaHNM KITIOYEeBOI PUCK, CKPBITBIII 32 PUTOPMKOI 0053aHHOCTEl YeoBe-
Ka — yCTaHOBJICHe alIPMOPHBIX YCTIOBMIT 00/1a/laHMs [IpaBaMy, KOT/Ia IIpaBa 4eloBeKa Hy)KHO
«3acimy>kutb». OfyH 13 aBTOpoB Jexmapaiym Ipu o6CyKIeHnn ee mpoekra musaHer] Y. Manuk
yKasbiBa/L: «MMp CTONKHYIICA C yTPO3aMU 3TaTU3Ma, FOCYIAPCTBO ONPEJie/IAeT BCE OTHOIIEHUS
U WJIeV, TIOfJAB/IAs MHbIE MICTOYHMKIU MHEHMI. [0CylapcTBO HacTanBano Ha VHAMBUYaTbHbIX
00653aHHOCTSAIX U JOJTe. .. DTO MPEACTAB/IANIO OTPOMHYIO ONIACHOCTbD, OCKO/IbKY 4eIOBEK — He
pab rocyapcTBy 1 He CYILeCTBYeT, 4T00 /niib eMy cnyxntb» [Morsink J., 1999: 242].

¥ Cm., Hamp.: Yka3 IIpesugenta P® ot 02.07.2021 Ne 400 «O Crparernu HalMOHalIb-
Hoit GesomacHoctu Poccmiickoit ®epepannu» // CIIC KoucynpranTIImoc; KOHIEIINIO
Responsibility to Protect (UN Secretary-General. Annual Report. 20.09.1999. SG/SM/7136.
GA/9596); mpaktuky Cosera Besomacnoctu OOH 10 BK/IIOYEHMIO B «yTPO3BI MUPY U €TO
HapyllIeHNs» «<MacCOBOE HapyllleHue Ipas denoBeka» (cM.: Pellet A., Miron A. Sanctions. Max
Planck Encyclopedia of Public International Law. 2013. Available at: URL: https://opil.ouplaw.
com/home/mpil (ara o6pamenns: 30.01.2024)); KOHLENIINIO I'yMaHUTAPHOI MHTEPBEHIUN
(tak, BenukobpuTaHMA — IMOCIENOBATEIbHBIN CTOPOHHNK 9TOM KOHIemuuu): Syria action.
United Kingdom government legal position. 14.04.2018. Available at: URL: https://www.gov.
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¢dakTop O1aroNpUATHON OKPY>Kaloleil cpefbl M 6OPbObI ¢ 9KONIOIMYECKUM
KpU3ucoM (4epe3 9KOJOTMYECKVe IIpaBa M SKOJIOTM3ALMI0 OOLIenpyu3HaH-
HBIX IIPaB Ye/lOBeKa), HAIpaB/ieHUe PEervMOHA/TbHOM MHTETpalyy, Iielb U
MHCTPYMEHT MEX/JYHApPOLHOTO YTOTOBHOTO IPABOCYAMs (TpM M3 4YeThbIpex
MEXYHAPOJHBIX IIPECTYIUIEHNII CBA3aHBI C HApPYIIEHMEM IIPaB YeloBeKa),
HeIIPEeMEHHBII IYHKT MeXIOCYJAapCTBEHHOTO MHMOMUTUYECKOro pmanora®.
[TpaBo3amnuTHaA MAesa MOCTY>XWIA [OPaliBEPOM PasBUTUA KOHLENLVI jus
cogens® v erga omnes**, OCHOBaHHbIX Ha IIPM3HAHUY YHMBEPCATbHBIX 1lEHHO-
cTel 1 00111eYe/I0BEYeCKON MOPai. DKCIIAHCHUS IPABO3AIINTHO PUTOPUKI
JIOKUT B OCHOBAHUY UJIell MeXYHAPOHO-IIPaBOBOJ SMaHCUIIALVIN YeI0Be-
ka [Hafner G., 2011: 437-441], uupuBugyamusany Me>X1yHapOJHOTO IIpaBa
[Peters A., 2016: 1-10], rno6anbHoro npasa [Domingo R., 2010: 133] n mpaBa
yenoBedecTBa 1 yenoseynocty [Teitel R., 2011: 31]; [Trindade A., 2005: 9].

Taxast 9BomIONIMS IPaBO3AIINUTHON Uieu B GOpMy 0011Iero MeX/[yHapoy-
HO-IIPaBOBOTO AMCKYPCa, ee MHCTPYMEHTA/IN3aLMs Vi TeHepann3anns Kak Cu-
CTeMBI KOOPJIVHAT YKPEIUIAET ee BCTPOCHHOCTD B CUCTEMY MEXIYHAPOHOTO
IpaBa I B TO >Ke BpeMs cama 110 cebe CIY>KUT MHCTPYMEHTOM YHUBEPCan-
3aI1 MEXAYHAPOJHOIO IpaBa KaK ero MOPasbHO-3TUYECKUI OPUEHTHP U
LIEHHOCTHBII 0a3uic.

4. KynbTypHbIX penSTUBU3M U NpaBa YesioBeka

OpnHako pacrpocTpaHeHbl MHEHM, TOKA/IU3YIolLI/e U/elo IPaB YenoBeKa,
OTKa3bIBAOIIVE €ff B YHMBEPCATbHOCTY BBUJY PAa3HOOOPAsMA COIVIOKY/Ib-

uk/government/publications/syria-action-uk-government-legal-position/syria-action-uk-
government-legal-position) (mara o6pamenns: 30.01.2024)

* BOKpyT nyen 3aumThl IIpaB de/IoBeKa II0OCTPOEHBI HEKOTOPBIE PETVOHaIbHbIE MEKIIpa-
BUTENbCTBEHHDbIE OPraHM3alN — OpI‘aHI/ISaLU/[H 110 6€30IaCHOCTH 1 COTPYAHNIECTBY B EB-
pomne, CoseT EBpomnbl.

2l Kommccuss MeXJIyHapOJHOTO IIpaBa IpPU3HAET eCTeCTBEHHO-IIPABOBbIE OCHOBAHMA
KOHIICTIINY jus cogens (He oTMeTas IIPU 9TOM IIO3UTUBUCTCKME): B YMCIIe ee 5JIeMEHTOB —
YHUBepCalIbHasl IPYMEHVMOCTb VIMIIEPATHBHBIX HOPM OOIIEro MeXIyHapOZHOTO IIpaBa,
[IpU3HAHME VX MEXIYHAPOSHBIM COOOIIECTBOM FOCYaPCTB B LIe/IOM 1 3aliMTa OCHOBOIIO/A-
raloluX LEHHOCTEN MeXAyHapoiHoro coobuiectsa. [Tocnennee cBoricTBO gokmagank KMIT
J. Tnagu packpbIBaeT 4epes OTCBUIKY K «CYTI IMBUIN30BAaHHOCTI» (toutes dessence civilisa-
trice), «6a30BBIM COOOPaKEHNUAM YeIOBEYHOCTI», «HEOOXOAMMBIM ILIEHHOCTAM YeIOBEYHO-
CTI», «3IeMEeHTapPHBIM IpUHINIIAM Mopann». International Law Commission. First report on
jus cogens by Dire Tladi, Special Rapporteur. 2016. A/CN.4/693. Para 71-72.

22 Tak, npest 00513aTe/IbCTB erga omnes apTuKymuposaHa MexayrapogusiM Cynom OOH
B fiene Barcelona Traction B cBA3M € yCTAHOBJIEHNEM OCHOBAHIIT U IIPEENOB AUIIOMATIYe-
CKOIT 3aIIUTHI CyObeKTUBHBIX ITPaB AKI[MOHEPOB X03:AMCTByomero obectsa. IC]. Barcelona
Traction, Light and Power Company, Limited (Belgium v. Spain). Judgment. 5 1970. Available
at: URL: https://www.icj-cij.org/case/50 (mara obpamenus: 30.01.2024)
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TYPHOTO U NOJINTUKO-IpaBoBoro npaHamadTa [Raz J., 2010]. Hactonbpko mm
KY/IbTYPHBIN PeIATUBIA3M — 3HAUMMOeE MPENATCTBIE Ha IIYyTU YHMUBEPCaIn-
3alUM IIPaB yeioBeKa?

Vicropudeckuii OmbIT M300MIyeT IpUMepaMy IPU3HAHUA U IIpVMEHe-
HVISL YC/IOBHO MOepaIbHBIX CTAaHJAPTOB IIPaB YeJlOBeKa B He3alaJHbBIX 00-
mectBax. Adranucran 1960-x rr. mpum Kopome Myxammene 3axyp-Iiaxe,
BecTepHU3aLus U lencinamusanys Vpana npu mraxe Moxammene Pese (1941-
1979 rr.), ropbadeBckue pedopmsl B CoBetckom Corose 1980-x rr., coObITHS
«apabckoit BecHbl» 2011 I. — mpu Bceit UX HEOHO3HAYHOCTHU ODUIIMATbHBII
IOVCKYPC BBICTPaMBAJICSA BOKPYT MAEN HeMOKpaTM3aluy, IpaB Ye/loBeKa U
cBOOOJBI TIPU OCsA3aeMOlt (IIyCcTh U He 6e3pasfie/nbHOl) MOMY/IIPHOCTI U 06-
IIeCTBEHHOM MOJjIep>KKe MHUIIATUB™.

BHe 3aBUCMMOCTM OT HaMepeHUIl YYaCTHMKOB IIpoIlecca ¥ UX IOMUTH-
YeCKMX MOTHMBOB IIpaBa 4e/lOBeKa B VX /MOepabHON VHTEPIIpEeTALU VC-
IIO/Ib30BA/INCh ¥ IPOJIO/DKAIOT VMCIIONIb30BAThCS B KadecTBe pedepeHTHON
TOYKM JiI Hadaja JUCKyccuy uam npopsipkeHnsa nosuuun. B 1975 r. Co-
Berckuii Coro3 mogmucan XenbcuHckuit akT CoBelaHus 110 0e30IMacHOCTY
U COTPYRHMYECTBY B EBpoIie, KOTOpBIiT comepKan 06s3aTe/IbCTBa O 3alnTe
npas 4yenoseka’. B 1985 r. IIK KIICC no nopyuenuto M.C. Top6aueBa 06-
CYX/Iall «COBETCKYIO KOHIIENILIMIO IIPAB 4YeloBeKar; faXke Mpelaraaoch y4-
penutbh COBEeTCKMIT KOMUTET TI0 IIpaBaM 4enoBeka [benenknn b., 2023: 27]%.
[IpaBo3ammTHas pUTOPUKA, KaK MUHMMYM verbatim, IPUCYTCTBYET B Jes-
TeNBHOCTM OONBUIMHCTBA PETMOHANBHBIX oprannsanuit — IOro-BocTtounoit
Asum, apabCcKOro 1 MCIaMCKOTO COTPYAHMYECTBA%. DTU OpraHM3aluu mpu-
HSA/IV TIPAaBO3aLUTHBIE JJOKYMEHTBI, IIPAMO CChIIAIONIVecs Ha MeXXyHapos-
HBIIl OMJUIb O IpaBax Ye/IoBeKa U BOCIIPOU3BOAALIVE 6a30Bble YHUBEPCAIb-
Hble JOKyMeHThI. Hesamaguble rocymapcrBa gobmsaoTcs 4ieHcTBa B CoBeTe

# B 4ucre fpyrux mpuMepoB — o0liecTBeHHast KaMIIaHNU IIPOTUB 3alIpeTa Ha BOX/eHMe
aBToMOOMIs KeHIyHamu B CaypoBckoit ApaBuu B 2013-2018 IT., 3aBepIIMBIIAsACH YCIIEXOM;
aHTUIIPABUTENbCTBEHHbIE IPOTECThI B Vipane B 2022-2023 IT., IOBOJOM JI1 KOTOPBIX IOCITY-
JKVJI VHIIMIEHT, CBA3AHHBII C 3a/iepyKaHeM JIeBYILIKY 32 HelIpaBI/IbHOE HOIIeHVe X1Kaoa.

2y CCCP oTcyTCTBOBa/IO HaMepeHMe COOMIOfaTh MPaBO3ALINTHBI KOMIIOHEHT Xellb-
CMHKCKOTO aKTa, YTO He IIOMeIIaI0 Pa3BUTUIO HUCCUICHTCKOTO ABVDKEHNSA U MOABJIEHUIO pe-
CITy6/IMKAHCKUX VM PETMOHATBHBIX TAK Ha3bIBAEMBIX «X€/IbCMHKCKIX» IPABO3AINTHBIX TPYIIIL.

» Ha npepoxeHue yYpeguTh IpaBo3amuTHblit komuteT cekpetaphb LIK KIICC B. ITono-
Mapes Bo3pasu: «Kak ato tak? B CCCP xomureT 1o nmpaBam? ¥ Hac YTO — IpaBa HapyllIa-
forcsi? Her, Her, st mpotus» [YepHsies A., 2008: 630].

% Accoruarnus rocygapcts F0ro-Bocrounoit Asun (ACEAH): [lekmapariyst mpaB deoBe-
Ka 2012 r. u MexxnpaBurenbcTsenHasa komuccua ACEAH no npaBam 4esnoBeka, yupexieHHas
B 2009 r.; Oprannsanys UCTaMCKOro coTpygHmndecTsa: Kanpckas gekmapanys o mpaBax 4eno-
Beka B ucmame 1990 r. 1 HesaBucumMas mocTossHHAsA KOMUCCHA IO TIpaBaM 4eloBeKa, pabora-
tommast ¢ 2011 r; JInra apabckux rocymapcrs: Apabckas xapTus rmpas denoBeka 2004 T.
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no npasaM yenoBeka OOH u KpuTHuecky MOAXOAAT K ero MHUIMATUBAM U
PEe30MIoINAM; TeMOHCTPUPYIOT TOTOBHOCTb MCIO/Ib30BaTh YHMBEPCAIbHbIE
IpaBO3alMTHbIE MEXaHM3MBI J/IA IPOJIBIDKEHMA CBOeil moBecTki” . OcTpyro
peakIuIo B aKa/[eMI4eCcKOM coo0IecTBe BbI3BasIO nprcoenHenne Karapa B
2018 r. K MexXgyHapOogHOMY IAKTYy O TPXKJAHCKUX U MMOIUTUYECKUX NIPaBax
1966 1. CO MHO>KeCTBOM OTOBOPOK?.

ITofroToB/IEHHDIN YNTATENb YBEPEHHO CMOXKET IIPOTUBOIOCTAaBUTD IIPU-
BeIeHHBIM IIpYMepaM HeMajo CIy4yaeB IPSAMOIO IpeHeOPEKeHUS MEXHY-
HApOJHBIMM IPABO3ALINMTHBIMU CTAHAAPTaMM Pa3sHBIMU TOCYAAPCTBAMIL.
OnHaxo 37iech BaXKHO He e[JUHO00pa3Hoe T0O6pOCOBECTHOE U YBEpEHHOE Crle-
IoBaHue MbepasbHBIM UJieaaM, a TOTOBHOCTb TOCY/JapCTB Y4aCTBOBATh B
IMajore, OCHOBAaHHOM Ha TaKNX NPMHIMNIIAX, He OTMeTasl UX KaTeropuyecKn
KaK HeCOCTOATeIbHbIE MM HaBsA3aHHbIe. Ha MpaKTMKe MO3UINN TOCYAAPCTB,
KOHEYHO, Pa3/INJaI0TCA B MX IOHVMAHNY ¥ TOTOBHOCTH C/IeflOBaTh MeXIyHa-
POIHBIM IIPABO3ALIUTHBIM CTAaHJAPTAM. be3pasfenbHoOl MOAJEP)KKM TaKuX
CTAQH/JAPTOB HET ¥ CPeI TOCYAAPCTB 3aIaJHOTO Mupa®.

77 Leach P. The Continuing Utility of International Human Rights Mechanisms? 01.11.2017.
Available at: URL: https://www.ejiltalk.org/the-continuing-utility-of-international-human-
rights-mechanisms/ (mata o6pamenus: 30.01.2024). Cm. Taroke o npuMeHeHny COBETOM IO
[paBaM 4eJI0BEeKAa «MHTEPAKTUBHOTO [MA/TOra» B OTHOLIEHMM MpOOIeMHbIX cTpaH: Human
Rights Council. Available at: URL: https://www.ohchr.org/en/press-releases/2022/03/human-
rights-council-holds-interactive-dialogue-iran-and-starts-interactive (maTa obparleHns:
30.01.2024); a Taxxke: V13 epsbIx yct. PO roroBurcs x foknany 8 OOH o «mporpecce B 3amu-
Te TpaB denoBeka» // Kommepcant. 09.02.2023. Available at: URL: https://www.kommersant.
ru/doc/5812574%from=top_main_7 (gata obpamenns: 30.01.2024)

# Cali B. Qatar’s Reservations to the ICCPR: Anything new under the VCLT Sun?
19.09.2019. Available at: URL: https://www.ejiltalk.org/qatars-reservations-to-the-iccpr-
anything-new-under-the-vclt-sun (gata obpamenusi: 30.01.2024). Cm. Takxe o fene Karapa
mporus Cayposckoit Apasun n O6bennHeHHbIX Apabckux OMuparoB B Kommrere mpo-
TB pacoBoil guckpumuHanuu: Eiken J., Keane D. Appointment of the Ad Hoc Conciliation
Commissions under ICERD. 13 December 2021. Available at: URL: https://www.ejiltalk.
org/appointment-of-the-ad-hoc-conciliation-commissions-under-icerd/ (mara o6paieHus:
30.01.2024); [Tanectunst mpotus V3pauns: Eiken J., Keane D. New Rules of Procedure of the
ad hoc Conciliation Commission in Palestine v Israel. 23 May 2022. Available at: https://www.
ejiltalk.org/new-rules-of-procedure-of-the-ad-hoc-conciliation-commission-in-palestine-v-
israel/ (mara obpamennst: 30.01.2024)

¥ Cwm., HanpuMep, o Komuccun 1o HeoTbeM/IeMbIM IpaBaM, CO3[AHHON O MHMUIIUATH-
Be mpesupenta JI. Tpamma, UTOrOBBII HOKIaZK KoTopoit 2020 TI. ObIT KPUTUYECKU BCTPEYeH
ymbepanbHOiT 06ijecTBeHHOCTBIO. Available at: URL: https://www.state.gov/wp-content/
uploads/2020/08/Report-of-the-Commission-on-Unalienable-Rights.pdf (mata obpamenns:
30.01.2024); xputnky gokmaga cMm.:. Trump Administration Commission on Unalienable
Rights Politicises Human Rights for Hate. Available at: URL: https://www.amnestyusa.org/
press-releases/trump-administration-commission-on-unalienable-rights-politicizes-human-
rights-for-hate/(nara o6pamenns: 30.01.2024). B sauBape 2022 r. npaButenbctBo CoefuHeH-
Horo KoporeBcTBa IpeIIoKUIo 3aMeHUTh AKT O TIpaBax 4yesioBeka 1988 r., uMIeMeHTupylo-
it EBporieiickyio KOHBEHIIMIO O IIpaBax yesnoseka 1950 ., HoBbIM bumiem o mpasax. Cpenu
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[ToTeHIMan yHUBEpPCaJIbHOCTY IIpaB YellOBeKa 3aBVICUT HE CTOIBKO OT
IIPeOO/IeHNsI KY/IbTYPHO-MCTOPUYECKOTO ¥ ITOUTUKO-IIPAaBOBOTO IITIOpa-
mm3Ma (KOTOPBII O4eBI/ieH, Hen30exXeH U ITTyOOK), CKOTIBKO OT YCIIEXOB B BbI-
ABJICHUN U, CKopee, GOpMYIMpOBaHMY OOIVX OCHOBAHMUII IIPABO3AIIMTHO
upen. Ha ypoBHe 060cHOBaHVSA (HOPMAaTUBHOTO, M€O/IOTNYECKOTO, IO/ TH-
YeCKOro) TaKas YHUBEPCATbHOCTD 3aBUCUT OT SIVCTEMOJIOTMYeCKOM JOCTYTI-
HOCTH OOBSCHAIOINX IOATBEPXK/IEHIII ITPaB yeoBeKa .

OcTaeTca OTKPBITBIM BOIIPOC, HACKOIBKO BEMMKM PACXOXKAEHNUA B IIO-
HATUAX O MeCTe 4Ye/ioBeKa B 00IiecTBe, 0GOPMIIAIOIMX IPABO3AINTHBIN
puckypc. Hemao monmararomyx, 4To CyTh KOHILEIINYU IIPaB YeIOBEKa MM-
MaHEHTHO O/13Ka OOJIBIIMHCTBY M3BECTHBIX penuruit u upeonormit [Ton-
creix B.JL., 2017: 10]; [Haas M., 2014: 15]. CTOpOHHMKM YHUBEpPCATbHOCTU
IIpaB 4eloBeKa OCIAPMBAIOT KY/JIBTYPHBIN PESATUBU3M, CCbUIAsIChb Ha He-
CKOJIBKO SMITMpIYecKuX paKkTopoB: 1) ollyleHne HepaspeliMbIX pa3HOITIa-
CMil B TIOHMMaHVM IIPaB Ye/IOBEKAa 3a4acTyI0 3aMbIKaeTCsl Ha IIPOM3BOJHBIX
npo6eMax IpaBO3alINTBL: TaKMe PACXOXKAEHVS MOTYT ObITh HEMTPaIM30Ba-
HBI CMelljeHreM QOoKyca JUCKYCCUM K MeHee TPOOIeMHBIM, 3TUYeCKI OCTPBIM
acrekTaM (Hampumep, cBOOOMY C/10Ba MO>KHO OOCYX/IaTh C IMO3UIVI HeoO-
XOIVIMOCTY BBICKAa3bIBaHMUA J/IsI OATEPKaHVA He0OXOAMMOI IO TIYECKO
IVICKYCCUU B JIOTMIKE «IpPOMYE CJIOBECHbIE CIIOpBbl — 0Oe30IIacHee Ha y/IMIIax»,
a MOYXHO CMeCTUTbH (POKYC Ha ITOC/IeCTBY HETIOHVMAHNA VN OCKOpOIeHme
JYBCTBUTE/IbHBIX COLMAJIHBIX IPYNI ¥ BAXXHOCTM BUAVIMOCTU BCeOOIero
eIVHEeHM)); 2) BHEIIHee HeNpyATHe IPAaBO3ALIMTHOIO AMCKypca 3a4acTyio
00YC/IOB/IEHO HEOIAarONpMUATHBIMY COLMATbHO-TIOJIMTUYECKMMY VIV 9KOHO-
MudeckuMu GakTopamy, a He HETEPIMMOCTDIO K M1OepanbHbIM [[eHHOCTSM
KaK TaKOBBIM; B TaKUX C/Iy4asX KOpeHb IPOOJIeMBI KPOETCsA B HEYAauHOM
KOHTEKCTe, a He B IIOIXO/aX K CyTI Bompoca’.

Ipyras npuumHa HabMIOKaeMOro pelsATVBM3MA: IIpaBa Ye/loBeKa — JH-
CTPYMEHT NOMUTHYeCKOl puTopuku. Tak, B sHIMKIonenuy Makca ITnanka

IPEMIOKEHNIT: CMelljeHe aKIjeHTa C [PaB YeloBeKa Ha €r0 OTBETCTBEHHOCTD; YCTPaHEeHNe
YIpo3bl IyOMMYHBIM MHTepecaM 4Ype3MepHOIl SKCIIAHCHell IpaB 4elloBeKa; MCKOpeHeHIe
Ype3MepHOro obparnenns K npaktuke Esponerickoro Cyza 1o mpaBaM 4enoBeKa; IpOJBIDKe-
HIe OPUTAHCKMX TPaguLyil B 06/acTyt cBo6ozp! u mpas denoseka. Cm.: O’Cinneide C. Having
its (Strasbourg) Cake, and Eating It // Voelkerrechtsblog. 26 January 2022. Available at: URL:
https://voelkerrechtsblog.org/having-its-strasbourg-cake-and-eating-it/ (maTa o6pamenus:
30.01.2024)

* Binderup L. Universalism and (Cultural) Relativism. Elgar Encyclopedia of Human
Rights. 2022. Available at: URL: https://www.elgaronline.com/display/book/9781789903621/
9781789903621.xml (gara obpamenus: 30.01.2024)

! Binderup L. Universalism and (Cultural) Relativism. 2022. Available at: URL: https://
www.elgaronline.com/display/book/9781789903621/9781789903621.xml (mata obpaiieHnsi:
30.01.2024)
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COIIOCTABJIEHDI ITpaBa Y€/I0BEKA U MHAVBH]ya/IbHbIE IIpaBa 10 MEXAYHAPOS-
HOMY IIpaBYy BOOPY>KEeHHBIX KOH(IVIKTOB: IPUHIMIAIbHblEe OT/INYNSA B UX
3aInTe ¥ COOMIOIeHNN VCKTIOYAI0T VX COBMeEI[eHle B paMKaxX Of{HOTO IIpa-
BOBOTO PeXJMa — B OT/IINYME OT IEPBBIX BTOpBIE TPeOYIOT TEXHIYECKOTO
VICITOJTHEHYI S, VICK/TIOYAIOIIeT0 OMNTIYECKYI0 OlleHKY . Takas MMMaHeHTHas
HO/MMTU3MPOBAHHOCTD ITIPAB 4Ye/IOBeKa IIpefonpesie/iieT UX BBICOKYIO IMb-
KOCTb M 3aBMCYIMOCTb OT MeCTa ¥ BpeMeHM, B KOTOPbIX BCTAeT BOIPOC 06 ux
samure. OTCIOfa 11 IPYMeHsIeMble TEXHUKI: 6aTlaHC YaCTHOTO U MYOIMYHO-
rO VIHTepecoB, Oa/aHC YaCTHBIX MHTEPECOB, II0JIe YCMOTPEHNUA TOCYAapCcTBa
(margin of appreciation), Me>XXrocygapcTBEHHBII KOHCEHCYC, 9BOIOTUBHOE
(AMHAMUYHOE) TOIIKOBaHUeE, IPOIOPIMOHAIBHOCTD OTPaHNYeHNs, CyOCcuu-
apHocTb [Xappuc [I., O’boitn M., Yop6puxk K., 2021: 8-27]; [Shany Y., 2018:
14-19].

Ja>xe Ha ypoBHe aKa/leMIYeCKIX UCCIEeOBAHNIL, 11 YK TeM OoJlee Ha IIpak-
THKE IIPaBO3AIUTHBIN OUCKYPC OCTAETCA LIEHHOCTHO HATPY>KEHHBIM U aK-
TUBMCTKU 3aps>KeHHBIM. YMeCTHO 3aMeuaHue A. fie benya: «Teopetndeckn
OCHOBaHHAsA Ha NMPUHLNIIE TEPIMMOCTY UEONIOINA IIPaB 4€/I0OBEKA Ha Jiefle
ABJISIETCSI HOCUTEIbHMIIET Hambojiee OTOJITEeNI0N HEeTepIMMOCTH, Hamboree
a0COIOTHOTO BBI30BA. [leKapaluy mpaB sBIAOTCS AEKTApaLysIMI BOVIHBI
B TOI ke Mepe, B KaKoil 1 AeKaapanysamy mo6Bu» [berya A., 2009: 339].
CTOpOHHMKY Pa3HbIX TeYEeHMI CKIIOHHBI K IOIUTUYECKVY MOTUBYPOBAHHBIM
Y 9TUYECKM OOYCTIOB/IEHHBIM CIIEKY/IALVIAM, BIIajjasi B KPAlHOCTY B OLICHKe
YHUBEPCATbHOCTU CTAaHJAPTOB IIPaB Yel0BEKA MM COLMOKYIBTYPHOIO pe-
IATUBU3MA™.

*2 TTo TaKoit e IMHUM BOFOPa3fel MeXX/y IpaBamu denoseka (human rights) n nugusm-
myanbHbIMM npasaMy (individual rights) mo MexxpynapopHoMy npaBy nposogut A. Ilerepc,
COIIOCTAB/IsIs TIpaBa Ye/loBeKa stricto sensu ¢ CyO'beKTMBHBIMIU TPYLOBBIMMU IIPaBaMI 1 IIpa-
Bamu 6exxenueB [Peters A., 2016: 456-457, 467-469].

* Takoit 3apsf mubepaabHOI PUTOPUKY CBA3BIBAIOT C OCHOBaTeNeM ujeonornu JIx. JIok-
KOM — OJHUM 13 NePBBIX NePeHeCIINX IPUHIUIIBI CBOOOMDBI 13 IIIOCKOCTI UCCIIEIOBATENIb-
CKOJT B 00/IaCTb TOCYApCTBEHHOro ympapneHysA. k. JIOKK ObII BUTOM, paTOBaBIIMM 3a
paciuupeHne BIACTY IIAp/laMeHTa B IIPOTUBOBEC MOHApXUdYecKoMy abcomorusmy: «llenbio
3aKOHa ABJAETCA He YHMYTOXKEHNE M He OTpaHNYeHIe, a COXpaHeHUe U pacIIVpeHne CBO-
6onpl» [Locke J., 1988: 306]. ITo muenuto ucropuka C. IInHKyca, Ipuas K BIaCTU B AHI/INN
B KoH1e XVII B., BUTH co3fjanm nepsoe «aKTMBUCTCKOE IPABUTENbCTBO», KOTOPOE CO3HATE/b-
HO I TIOC/IEIOBATE/IbHO IBITANOCh pehOpMMPOBATh He 3aKOHBI, @ OOIIeCTBO U CUUTANIO cebs
areHTOM 3KOHOMMYECKOTO ¥ COLManbHOro nporpecca [Pincus S., 2009: 474-487]. Ilpumeya-
TE/IBHO, YTO K HEJOCTIDKMMOCT YHUBEPCAIBHOCTY 1 He0OX0AUMOCTI (GOPMYIMPOBAHYIS Ha-
L[YIOHa/IbHOTO (MECTHOr0) MOAXOMa K IIpaBaM Ye/loBeKa CKIOHHbI alle//IMPOBATh PEXXMUMBI C
COMHUTENBHBIM MPaBO3AMUTHLIM Hac/enueM. Takas puTOopuKa pefKo CBA3aHa C JKeTaHNeM
pacumputh cBoO6OAY 4YemoBeka 1 OOILIeCTBa, a 3a4aCTYI0 3aMBIKAeTCsI Ha KOHCEPBaTUBHOM,
KOJUIEKTMBUCTCKOM WIN TPAaAMLMOHAINUCTCKOM HAappaTKBe, B Pa3HBIX BapMalVIAX HepemKo
npeparatomux Sonderweg («OcoOblil TyTh» — MAe0NOreMa, 00BACHAIONIAA TePMAHCKUIL pe-
¢dbopmusm konna XIX B.) [Bemmkes M.B., Arnames T.M., 3opun A.JI., 2018: 9-10].
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YHUBEPCaNTbHOCTD He MPU3BaHA OINPOBEPIHYTbh COMHUTEIbHYIO SMIVPH-
YeCKYI0 MOCBUIKY O HENPVMMPUMBIX PACXOXKIEHMAX B IIEHHOCTSX PasHBIX
KY/IbTYp. YHUBEPCAJIbHOCTh He NeCKPUITUBHAS XapaKTePUCTHKA, He IMIIN-
pudeckuit ¢hakT, a HOpMaTUBHOe UputsasaHue (normative claim)*. Vimen-
HO noToMy Bceobmras exmapanus npas yenoseka Beyen 3a Ycrabom OOH
YTBEpP)KJAaeT «6epy B OCHOBHBIE IIpaBa 4e/lI0BEKa, B IOCTOMHCTBO U LIEHHOCTD
9e/I0BeYeCKOil TMYHOCTY ¥V B PaBHOIpaBUe MY>KUMH ¥ >KEHIUH» (KypcUB
Moit. — M.JI.). IlpaBo3amuTHbIN JUCKYPC HAa HOPMAaTVBHOM YPOBHE IPU3BaH
He OTpPas3uTh OcsA3aeMble HabOmofeHus (observe), a ob6Hapyxuthb (discover)
IpaBa 4YeJIOBeKa B KayecTBE SMMCTEMOJIOTMYECKM HOCTYIHBIX OIIpaB/ja-
Huit-06bsicuennit®. [Ipaspa, B.JI. ToncThix B Takoit mpupoje IpaB 4eoBeka
BUJIAT UX OPOYHYIO CTa0OCTb: KOTA «4epe3 JIeraan3alio OTKIOHSIOMINX-
cst popm moBezeHMsI» 06ECIeUNBAETCS «HACBIIIEHE OBITUITHOTO ITPOCTPAH-
CTBa», a OPAVMHAPHbIE PeLIeHN, «[He pacIIMpAOIIYe] TOPU30HT [desioBeKal»,
TEPAIT MHTEpeC I aKTUBUCTOB IpasosamuTsl [Toncreix B.JL., 2016: 56],
VI Ke KOIZIa BO3MOXKHOCTD ITOJIb30BAHMsI IIPaBaMy CTAaHOBUTCSA Ba)kHee,
4yeM oOsajjaHye 61aroM, a MpaBO3ALINMTHBIN AVCKYPC CMEIAeTCsI B CTOPOHY
VWITI030PHOTO IJIAHMPOBaHMS 6€30THOCUTENBHO Je/iCTBUTETbHOT O,

B xadecTBe 3MNMCTEMOJIOTMYECKY JOCTYITHOTO OCHOBAHMA MEX/YHApOJ-
HOJI KOHIIETII[MY TIpaB YelloBeKa MpefIIoyKeHa Ujiesl 4eJI0Be4eCKOTO HOCTOVH-
crBa (IIpeambyna u ct. 1 Beeobueit nexnaparum). VI XoTs 9Ta naes CBOMMU
KOPHAMM YXOJUT B aHTUYHOCTD, @ B3sTa Ha BOOPY>KeHMEe MbIC/IUTEIAMMU 3110~
xu IIpocBemenns, oHa He 6€3 OCHOBaHMII IIPeTEeH/IyeT Ha YHUBEPCATbHOCTD
¥ PeIUTUO3HYI0 HeiiTpanbHOCTb [Tonctoix B.JL., 2016: 48-49]%.

Vipes 4enoBe4ecKoro JOCTOMHCTBA — He TOIbKO aOCTPAaKTHAs IeHHOCTD
U Ujieas, Ha KOTOPOM CTPOMTCS BCe IIPAaBOBOE ¥ K KOTOPOMY BCe IIPaBOBOE
CTPeMMTCS, @ KOHKPETHO-IIpaBOBas KaTeropus, INPaBOIPYMEHNUTE/IbHBIN
npuHIyIL. JJOCTOMHCTBO 4e/I0BEYeCKO TMYHOCTY He TOIBKO HEeOTUY>KIaeMO
OT Hee, HO U KOHCTPYMPYeET 4e/IoBeKa KaK IPABOBYIO pealbHOCTh, (GaKTOp

** Takyio JIOTMKY Iie/ieil TIO3UTUBHOTO PeryIMpOBaHUs XOPOIIO OMUCBIBAET Ke/Ib3E€HOB-
CKas OIIIO3ULMA JO/DKHOTro/cyero (is/ought), rae mpaBo 03a604eHO 00/1aCTHIO TO/DKEHCTBO-
BaHII BHE 3aBMCUMOCTH OT PeanbHOTrO cOCTosiHYs oTHOoUIeHu 1 [Kelsen H., 1929: 615, 617].

% Available at: URL: https://www.elgaronline.com/display/book/9781789903621/9781789
903621.xml (mara obpamenns: 30.01.2024)

¢ B.JI. ToncTbIX yTOYHsAET: «[4]e/loBeK [B TaKMX CUTYALUAX] ABIACTCA MEATIbHOI efy-
HILIEN [PefCTaBUTENIBHON JEMOKPATIUH, IYHKTOM YUCTOI pedepeHIny, Ha KOTOPBII MOX-
HO CCBUIATBCS YISl ONIPaBAHMs IF000IT IIO/IMTIYECKOI IIPOrPaMMBbl M KOTOPBII HUKOTA He
CIIPOCHT, BBIIIO/THEHO /1M TAHHOE eMy O0elljanne, — MPOCTO IIOTOMY, YTO eMHCTBEHHOE, YTO
ero MHTepecyet, — 910 obemanus» [Toncrbix B.JL, 2016: 58].

¥ B anTnyHOM PuMe nonaATHA 0 dignitas cBA3BIBa/INCH C MECTOM YeIOBEKa B COLIMAIBHOI
uepapxun. [Toromy «cTerneHb focTonHcTBa» (gradus dignitatis) y pasHbIX KaTeropuit rpaxk/jaH
(oT o6pIBaTeNs KO TpaXAaHMHA) pasnmnyanack [Bauman R., 2003: 21-23].
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ero >KM3HeesITeIbHOCTU Y JaXke CYIeCTBOBaHMA. [JOCTOMHCTBO IMYHOCTYU
yCTaHaB/IMBaeT a0COMIOTHYIO ¥ 0€3yC/IOBHYIO «1IEHHOCTD Yel0BEYeCKOro CY-
I[eCTBOBAHVA He a0CTPAaKTHO, @ BHY TP IIPABOBOI CHCTEMbI» ™,

BepxoBEeHCTBO 4e/I0BEYECKOTO JOCTOMHCTBA B Ka4eCTBe HEOTMEHAEMOT 1
6e3yc/10BHOI GOPMYIIBI CTABUT HaZleXKHbIE IPEIIATCTBIA Ha Ty TH IIpeBpalle-
HIISI Ye/IoBeKa B 00beKT. B TakoM cydae 4enoBeK He MOXKET CTaTh 00 BEKTOM
fake COOCTBEHHBIX BOMIOHTAPUCTCKMX MAHUIY/IALNI, HAIpaBIeHHBIX Ha
HofjaB/ieHNe ero focronHcTa. [IpoBosraiienHoe B CT. 6 Beeobueit exa-
pauyy IpaB 4eloBeKa IMpaBo KKIOTO Ha COXpaHEeHVe U 3alUTY ero paBo-
CYOBEKTHOCTM MCK/IIOYaeT COOCTBEHHbIE NEVICTBUA MHAVIBUJA, JNIIAONIE
€ro CBOETO CaMOOIIpefie/IeHI .

3asB/IeHHOE B KaueCTBe MICTOYHVKA HOPMATUBHOI (TIO3UTUBUCTCKOI) CUJIBI
IIPaB Ye/I0BeKa JOCTOMHCTBO BBIXO[UT 32 aHTPOIOLIEHTPUYHbIE, 3aJaHHbIE I'y-
MmaHu3MoM IIpocsemenns [Braidotti R., 2013: 13-15] paMKu 1 IIpeAnochiaeTt
VHCTPYMEHTA/IN3AIMIO NIpaB 4esioBeka. OHY reHepanu3upyoTcs O YHUBEP-
CaJIbHOM 3MICTEMOIOTMYECKON ONTYUKM, VCIOIb3YEMON /I BBICTPaVBAHNA
OTHOILIEHNII He TOTIBKO B COLITYMe, HO 1 B KOHTMHYYMaX IIPUpOAa — 061IecTBO
U 4e/IOBEK — He-4YelloBeyecKye CYIIHOCTY. Takoll ITOAX0J, OCHOBBIBAeTCSA Ha
Ipe3OMIpPYeMOil YHMBEPCAIbHOCTY IIpaB 4e/IOBeKa, MO3BOJIAIONIEN IIpyMe-
HWUTD LEeHHOCTY U JIOTYKY HOKTPUHBI K M00bIM opMam >xu3nu. Toraa focto-
MHCTBO Ye/IOBeKa CMEHAETCS JOCTOMHCTBOM >KM3HM KaK TAaKOBOIL, a «IIpaBa
Je/I0BeKa» CTAaHOBATCA AOCTYIHBIMM )XVBOTHBIM, peKaM, jecaM, Ipupoje Bo-
o61e [Kaufman C., Martin P, 2018: 46-47]; [Jones E., 2021: 84-85, 87, 90].

Takas reHepanmsaiys IpaBO3aLIUTHOTO AMCKYpPCa M BBIBEfIEHUE €TO 3a
paMKJ aHTPOIIOLEHTPU3Ma — IMUCTEMOTOTMYECKNIT PBKOK, KOIa Mpo-
671eMa YHUBEpPCaIbHOCTY IIPaB Ye/lOoBeKa, Oyay4n B peasibHOCTY He 3aKpbI-
TOJ, KaK MUHUMYM IpPe3IOMUPYETCA B KadeCTBE peleHHOoi. «/JocTym» K
«IIpaBaM 4eloBeKa» JJIs He-4e/I0BeYeCKUX JKMBBIX CYIHOCTEI OCHOBbIBAET-
Cs1 Ha MIpPe/IeBaHTHOCTH (IIYCTh U IIPeXXIeBPEMEHHO 3asB/IsIeMOII) IPOOIeMBbI
JOCTYIIa K IIpaBaM 4e/IoBeKa JUIs CaMIVX JIIOfiell B JIOTMKe — IIpaBa YeloBeKa
aKCMOMATWYHBI, TaK JaJyIM >Ke VX BCeM ocTanbHbIM. [IycTh u cMenoe, u mmo-
CIIeIIHOE JOIYILeHye, HO YK TOYHO He 6ecrionesHoe™.

3 TTInorankos H.C. [JoctonHCTBO Kak npaBoBast kateropus // [ToctHayka. 2013. Available
at: URL: https://postnauka.ru/video/12371 (mara obpamenus: 30.01.2024)

* TlokasaTe/lbHa HCTOPY C «METaHIeM Kap/IuKoB» B 1980-x It. B mabax ABcTpanui 65110
HONY/IPHO B KadeCTBe «pa3B/iedeHnsi» 6pocarh Ha JaJbHOCTD JIIOfell aHOMa/IbHO HU3KOTO
pocra. Takas urpa OblIa 3aIpeleHa MEeCTHBIMM CY[laMi, HECMOTPSA Ha BO3PaXKEHVA U UTPO-
KOB, I OKa3bIBaBIINX YC/IYTU, 11O COO6pa)KeHI/IHM 3AIMTHI YE€TOBEYECKOIro HOCTOMHCTBA, I10-
IpaTh KOTOpOe He BIIpaBe flaKe [0 CBOETT BOJIe caM ero Hocuteb. Available at: URL: https://
www.sports.ru/tribuna/blogs/nitkina/2760801.html (zaTa o6pammenus: 30.01.2024)

0 Maro 7 apyryx UKL B IIpaBe, Kyzia 60/1ee OCHOBATEbHBIX 1 VICKKAIOIIX [TPABOBYIO
KapTIHY pea/IbHOCTI — HAIpyMep, IIPaBOCyObeKTHOCTD rocyaapcTsa [Barbara C., 2007: 23].
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3aknuyeHve

3HaveHNe NpaB 4YeloBeKa KaK NMCKYPCUBHOIO CpPeJCTBa BBIXOJUT Jiajie-
KO 32 PaMKJM LIEHHOCTeJl /mbepanpHON feMOKparuu. Vines mpas demoBeka
VICTOPUYECKN YTBEPXKIAETCA B KadyeCTBE MHCTPYMEHTA OpraHM3alUN TOCY-
IApCTBEHHOrO NMOPA/IKA U IIOCTPOEHN OTHOIIEHNIT MeX/ly CYBEPEHOM 1 €T0
nopfaHHbIMU. Ilo Mepe M3MeHeHMS MpefCTaBlIeHNII O TaKMX OTHOIICHUSX,
MEHSAINCh U B3ITIA[bl Ha IIpaBa 4e/loBeKa, UX npupopy. HemsmeHnHbIM ocTa-
€TCs POJIb IIPaB Ye/lI0BeKa KaK KOHCTUTYTUBHOIO, HEOTHEMIIEMOTO 3/IEMEHTA
KOHI[ETIIMM COBPEMEHHOTO TOCYAapCcTBa U FOCYAapCTBEHHOCTH (KaK MMHM-
MYM, B €BPOIIEIICKOII IHTEPIIPETALIN).

Takoe >xe MmojOXKeHMe MPaBO3ALINTHAA UAesAd CHUCKATIA B CETONHAIIHEN
TEeOpUM MEXYHApOJHOro IpaBa 1 ero npakruke. YcraB OOH — BakHbIN
pybex B aToit cepe. OnHAKO He yUpeKIeHMe BCEMUPHOI OpraHM3alnuu 1
npuHATHe Beeobuieit fexmapanny npaB 4eloBeKa CO3aI MPpaBO3alTHOE
U3MepeHNe MEeX/YHApOJHOro IpaBa. [yMaHuTapHbIe AN PAcIpPOCTPAHU-
JMCh B Teopuu enle B Ha pybexxe XIX-XX BB. B paMKaX KPUTHUKM IIPaBOBO-
ro NO3UTVUBM3MA 1 Ha (YOHE IIPU3BIBOB K IIEPECMOTPY IPUBIIETNPOBAHHOTO
HOTIOKEHNUA TOCYIapCTBa B MEX/YHAPOIHO-TIPABOBOJ CUCTEME, a Ha IpaK-
TUKe — B paMKaX IepBbIX CHCTEM 3aIlMThl HAlIMOHA/IbHbIX MEHBIINHCTB, Ta-
PaHTUII TPY/IOBBIX IIPaB, 3aLUTHI XEPTB BOVIHBI M peanusaluy VHANBULY-
a/IbHOJ YTO/IOBHOI OTBETCTBEHHOCTH 110 MEX/[YHAPOJHOMY IIPaBYy.

MexpyHapopHas KOHLENIVA IIPaB 4eloBeKa IPe3loMUpPYyeT CyleCTBOBA-
Hyle 001I1eYeToBeYeCKMX LIEHHOCTEN!, @ CCBUIKV KPUTUKOB ¥ CKEIITVIKOB Ha pe-
JIATUBU3M B OOJIBIIVHCTBE CTY>KaT apTYMEHTOM B IVICKYCCUY O COflep>KaHNUM
TaKMX LJeHHOCTell B OT/e/IbHOM KOHTEKCTe, a He HelpeofjO/IMMbIM IIPersT-
CTBMEM K iManory. TeM BpeMeHeM ujies IpaB YeI0BEKA YBEPEHHO BBIXOJUT 32
PaMKM CyTy60 aHTPOIOLEHTPUYHOI cepbl.

Bormpoc 06 yHMBepcalbHOCTM IIpaB YelOBeKa — YaCTHBIN C/Tydail Ipo-
671eMbl YHUBEPCAJIbHOCTU MEX/JYHapOJHOTO IpaBa. I[Ipec/ioByThIl «KOHel]
ucropum» O. OyKysaMbl, O4eBUIHO OKa3a/ICs MpeyBeIueHyeM; I7I06aTbHbIi
KOHCEHCYC B ITIOHMMaHUN IIpaB 4eloBeKa efiBa /M JOCTIDKUM. OfHAKO OHM
[aBHO BBIIIM 3@ MIPefie/Ibl OTHENbHON, ITYCTh ¥ BaXKHON 00IaCTI MeX/[yHa-
POMHOTO IIpaBa, CTaB 3MUCTEMOTOTMYECKON ONTUKON (BO3MOXKHO, 3MMCTe-
Mot 1o PyKo, UCIIONIb3YeMOI /1A aHA/IN3a ¥ KOHCTPYUPOBaHMUA BCETO MEX-
IYHapOJHO-IIPABOBOTIO, [Ja ¥ BHEIIPAaBOBOTO — CBSA3aHHOTO C Y€IOBEKOM U
TaXke C IpUPOIOIL.

Crporas nokanusanys NpaBo3alMTHOTO IMCKYPCa CETOHS, TI0 MEHbIIIEN
Mepe, 3aTPyJHUTEIbHA — KaK 110 LIEHHOCTHBIM, TaK ¥ II0 METOJ0IOTMYeCKUM
coobpakeHnAM. KpuTuka yHUBepPCaTbHOCTH IIPaB YeloBeKa — 3TO KPUTH-
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Ka
10
3a

HO

YHUBEPCAIbBHOTO MeX/[yHapOLHOTo Ipasa Boobule. Hacko/mbKo yMeCTHO
C/lefiHee, HaCTOIbKO BO3MOXKHO I IlepBOe: MeXXAYHAPOIHOE IPABO PYTaioT
ero HefJOCTaTOYHYI0 3¢ (HeKTUBHOCTD, OHOIIOIIPHOCTD, eBPOIIOLeHTPUY-
CTb, PUTMITHOCTD, HO €fjBa KTO-MMOO0 YCOMHUTCA B €r0 HeOOXOAVIMOCTH.

To4HO Tak e U C IpaBaMu 4eloBeKa — APYTUX HeT. V 1oKa He IpefiBUANTCA.
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AHHOTAUMA

OnHUM 13 yCNoBUiA 3aLLmThl 4OOPOCOBECTHOIO NprobpeTaTens ABAsSIeTCS xapakTep Bbl-
ObITUSA MMYLLLECTBA U3 BNageHns cOOBCTBEHHMKA UK VLA, KOTOPOMY Bellpb 6biia ne-
penaHa BO BnageHne co6CTBEHHUKOM. J10 HACTOSALLEro BPEMEHN OCTAIOTCS CMOPHbLIMMA
KaTeropuu BON 1 BlIaEHNS B KOHTEKCTE Takoro yCi0BUS, YTO NOPOXAAET Heornpene-
JIEHHOCTb B NpaBonpuMeHeHnn. CnopHOCTb HA3BAHHOMO YCJI0BUS 0OyCnoBieHa Hanmn-
4Yynem B IOPUOMNYECKON HayKe pasnuyHbIX NPeacTaBAeHNn O NOAUTUKO-NPAaBOBbLIX MPU-
YMHAX TAKOro YC/OBMS, a Tak)Ke MHOIO3HAYHOCTbIO UCMOJIb3yEMbIX B pamMKax JaHHOro
YCNOBUS KaTeropuii «BnageHne» un «Bong». CtaTesl HalLleneHa Ha nccnenoBaHne Takoro
YCIIOBUSA N YCTPAHEHWE UMEIOLMXCS NPOTMBOpeYnii. [pn HanncaHnum ctartbn NCNosib-
30BaNIMCb AManeKkTU4ecknin n obuiedunocodckre MeTobl NO3HaHUS (aHann3, CUHTES,
VHAYKUMS, AefyKums), a Takxke crneumanbHble MeToabl: GOpManbHO-I0pUaN4ecKmin n
CTPYKTYPHO-®DYHKLMOHaNbHbIN. B pesynbtate mnccnenoBaHWs yCTaHOBIEHO, YTO MOA,
BflageHMeM B JaHHOM YCI0BUM cneayeT NoHuUMaTh dakTnyeckoe rocrnoacTBO Avua Hag,
0OBbEKTOM BRafieHUsi. Teopumn «KHUXHOIO» BMALEHMUS, a TakXke HEMOCPEeACTBEHHOIO 1
0ONOCpPeaOBaHHOINO BAageHUs He NPUMEHVMbI K MHCTUTYTY 3aLluTbl OOPOCOBECTHOIO
npuobpeTatens. Bons Ha BbIObITVE BELLM U3 BNageHUs GopMUpyeTCcs A0 nepesadm u
3akJlloYeHa B OCHOBaHWUW Nepefayun BeLm, NO3TOMY €C/IM OCHOBAHME BbIOLITUS UMY-
LecTea 13 BNageHNs BO3HUKIO NMOMMMO BOMM COBCTBEHHMKA (Hanpumep, cynebHoe
peleHune), To Aaxe [OOPOBObHAS Nepefaya UM NMyLLLECTBA CBUAETENLCTBYET O Bbl-
ObITUN UMYLLLECTBA U3 BIAAEHWS MOMUMO BOMU. B cnyyae Hann4ms HeCKONbKMX yrpaBo-
MOYEHHbIX Ha OTYYXAEHME BeLLM NUL, UMEET 3Ha4YeHne BONd TOro nvua, KOTopoe Bna-
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LEET N OTHYXAAET MMyLLEecTBO. HecmoTps Ha To, 4T0 B CT. 302 NpaxaaHckoro Kogekca
B YMcCrie cryyaeB, korga COOCTBEHHMK BrpaBe UctpeboBaTbh MMYLLLECTBO, HAa3BaHO XM-
LeHne, Takol TEPMUH, TEM HE MEHee, He MMEET YroJIOBHO-NPAaBOBOro COAEPXaHUS,
MOCKOJIbKY B3aMMOCBSI3U MeX Ay rpaxkaaHCKMM U YyrofIOBHbIM NPaBOM B JaHHOM BOMPO-
ce He nmeetcs. MHCTUTYT 3alwmTbl 4OOPOCOBECTHOrO NpruodpeTaTens CoaepPXuT pery-
JISTUBHbIE NMPaBOBbIE HOPMbI 1 NMPUMEHSAeTCs 6€30THOCUTESTbHO K YroJIOBHO-NPaBOBOM
KBanMdUKaLumMm 1 HaNM4YK1s NPUroBopa no yrosioBHOMY Aeny.
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Abstract

One of the conditions for the protection of a bona fide acquirer is the nature of the
disposal of property from the possession of the owner or the person to whom the
thing was transferred into the possession of the owner. To date, the categories of will
and possession remain controversial in the context of such a condition, which creates
uncertainty in law enforcement. Possession in this condition should be understood as
the actual domination of a person over the object of possession. At the same time, the
theory of legal ownership is not applicable to the institution of protection of a bona fide
acquirer. The will in that condition cannot be understood solely as a desire to transfer a
thing and arise at the time of such transfer. The will to dispose of a thing from possession
is formed before the transfer and is enclosed in the basis of the transfer of the thing.
If the basis for the disposal of property from possession arose against the will and,
thus, diverges from the will of the owner, then the transfer of property to them, even if
committed voluntarily, indicates the disposal of property from possession against the
will. If there are several persons authorized to alienate a thing, the will of the person who
owns and alienates the property matters. At the same time, despite the fact that in the
text of Article 302 of the Russian Civil Code of the it is indicated that the owner has the

69



Poccurickoe npaBo: COCTOSIHNE, MepCriekTnBbl, KOMMEHTapun

right to claim the property when it has left the possession of the owner and the person
to whom the owner transferred the thing, against his will, the nature of the disposal of
the thing from the possession of the person to whom it was transferred to those to whom
the owner himself transferred it also matters the thing. Despite the fact that in art. 302 of
the Civil Code, among the cases when the owner has the right to claim property, theft is
called, such a term nevertheless has no criminal content, since there is no relationship
between civil and criminal law in this matter. The Institute for the Protection of a bona fide
acquirer contains regulatory legal norms and is applied regardless of the criminal legal
qualification and the existence of a verdict in a criminal case.

Keywords

civil law; ownership; vindication claim; bona fide acquirer; possession; will; thing.

For citation: Malbin D.A. (2024) Nature of Disposal of Property from Possession at
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BeepneHue

ITpegycmotpennoe ct. 302 [paxxmanckoro xogekca Poccuiickoit @enepa-
mun' (manee — I'K) ycnoBue o 3amure go6pocoBecTHOro IpuobperaTens,
ec/u Belllb BBIObIIA U3 B/IaJieHusI COOCTBEHHMKA VI JIMIIA, KOTOPOMY OHa
OblTa TepefjaHa BO BIafieHue COOCTBEHHMKOM, BOCIPOV3BOUT M3BECTHBIN
IpeBHerepMaHcKoMy npaBy npunuun Hand wahre Hand. Ero cMmbicn cocto-
A1 B TOM, YTO COOCTBEHHVK, JOOPOBOJIBHO IE€pejaBIINii Belllb JPYroMy, He
MOXXeT UCTPeOOBaTh 9TO MYIIECTBO OT ee IpuobpeTarend. BosHUKHOBeHUe
UJieV 3aLUThI JOOPOCOBECTHOTO MproOpeTaTesi CBA3aHO C OCO3HAHMEM He-
00XOAVIMOCTY 3aIUThI YYaCTHUKOB IPAXK/JAHCKOTO 060POTa, a CaM MHCTUTYT
urpaet OOJIBIIYIO POTIb B 0OecredeHNy CTabMIBHOCTY TPaXKJAaHCKIX IIPaBo-
OTHOLIEHNI 33 CYeT OTPAaHNYEHVS UCTPeOOBaHNS MYIIECTBA OT €r0 PHo6-
peTaTest Ipy Ha/IMYUY OIIpefie/IeHHBIX YC/IOBMIA.

BmecrTe ¢ TeM B COBpeMEHHOII HayKe TPayKIaHCKOTO IIpaBa TaKoe YC/IOBe
3aIIMTBI JOOPOCOBECTHOTO NMpHOOpeTarTesis, KaK XapaKTep BBIOBITUA VIMYIIe-
CTBa U3 BIaJeHNs COOCTBEHHMKA W/IN JINIIA, KOTOPOMY Belllb IlepefaHa co6-
CTBEHHJKOM BO BJIafieHIie, IPAKTUYECKY He BHICTYIIAeT IIPeMEeTOM HayIHOTO
uccenoBanys. JINIIb B peaKuX CIyYasiX TAKOMY YCTIOBUIO ITOCBSIIAIOTCS Ca-
MocTosiTenbHble pabotsl [Jlopenn [1.B., 2020: 9-15]; [LInpsuaaTr A.M., 2015:
334-361]. B 6onpuIMHCTBE CTy4yaeB B IOPUAMYECKOI TUTEpaType Impeobia-
[AIOT HeOO/IbIIINE YKa3aHMsI OTHOCUTEIBHOTO COleP>KaHNs M CMBIC/IA TAKOTO
YCIOBYS, KOTOPBIE, KaK MPABUJIO, CBOAATCA K IIOJIMTUKO-IIPAaBOBBIM JJOBOAM

! Ipaxxmanckmit komekc Poccmitckort Pemepanuu (vactp mepsasi) ot 30.11.1994 Ne 51-
®3// C3 PD. 05.12.1994. Ne 32, Cr. 3301
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0 HeOOXOZMMOCTY 3aIUTHI KOOPOCOBECTHOTO Npuobperarens, ecmu cob-
CTBEHHMK CaM BIHOBAT B TOM, YTO OTITYCTW/I BEI[b U3 PYK, [lepeaB ee APYyro-
My. MeXJy TeM TaKkoe yCIoBIMe nMeeT ropasfio 6osmee CIIOXKHOE COfiep>KaHIe,
YeM 9TO MOXKeT MOKa3aThCsl Ha IEPBBIN B3IISJ], B CBSI3M C YeM €ro CIIeli-
a/IbHOE UCCIeOBAHNE SIBISIETCS HEOOXOANMBIM. B cBOIO 0uYepenp, Takoe uc-
cnefoBaHye OyfieT CIloco6CTBOBATh PasBUTHIO YYEHMS O 3aluTe 106poco-
BECTHOTO TIprobpeTaresisi B COBPEMEHHOM TPpaXKIaHCKOM rpaBe Poccun, 4To
CBUZIETENBCTBYET O €r0 TeOPETUIeCKOoit 3HaYMMOCTH. C y4eTOM TOro, 4TO OT
BEPHOTO OIIpefie/IeHIsI COJlePXKaHMs TAKOTO YC/IOBYS HEIIOCPeCTBEHHO 3aBM-
CUT pellleHIe BOIIPOCa O 3alUTe PaB cCOOCTBEHHMKA WM OOPOCOBECTHOTO
npuobpeTaresnsi, TO TaKOe MCCIeOBAHIE UMeET OJTHOBPEMEHHO U IIPAKTIYe-
CKO€E 3Ha4YeHMe.

1. Kateropus BnageHus

CO>XXHOCTB OTIpefie/ieH sl XapaKTepa BbIOBITSI BEIM 13 BIaJieHNs], B TIep-
BYI0 O4Yepefib, IPOAMKTOBAaHA HEACHOCTBIO KaTerOpUM B/IaJleHN, UCIOIb3Y-
eMoi1 B Tekcte cT. 302 T'K. Biramenue moxxeT ObITb IIOHATO B Ka4yeCTBE HEIIO-
cpericTBeHHOTO (aKTUYECKOTO 0OajaHNs Bellblo, @ PAaBHO IOPUAUIECKOTO
BJIAleHNs, B paMKaxX KOTOPOTO BBIIEIAIOTCS OIOCPElOBAHHOE ¥ HelloCpes-
CTBEHHOeE BJIafieHlie, 11 CaM BOIIPOC B/IaJileHNsl B OTHOLLIEHMH BIUJIOB Bellleil pe-
maeTcs mo-pasHomy. Tak, paccMaTpuBas Bonpoc Baafenus, A.Jl. Pynoksac
HOYePKUBAET, YTO BajieHNe Kak (akT BO3MOXXHO TOTBKO B OTHOLIEHUN
IOBVDKVMOI BelljM, B TO BpeMA KaK B OTHOLIEHNV HEIBVDKMMOCTY BJIafieHe
OCYIIeCTBIIACTCA IOCPEACTBOM 3amicy B peecTpe [Pymoksac A.Jl., 2011: 127].

Mexy TeM KOHLIENINIO «KHVDKHOTO» BJIaJIEHNs BPAJ, /1M CTOUT CUMUTAThH
IPUMEHMMOI K MHCTUTYTY 3aIUTHI JOOPOCOBECTHOTO IIpuobpeTaTesns, mo-
CKOJIBKY 3TO IIPUBOAWIIO OBbI K TOMY, YTO BOIIPOC O 3alUTe TAKOTO Hprobdpe-
TaTes pemasnca 6bl fuddepeHIpOBaHHO MCXOAA 13 BIJA IPUOOpeTaeMoro
VIMYIL[ECTBA, A YC/IOBUE O XapaKTepe BBIOBITUA IMYILECTBA 13 BIaJeHUA CO0-
CTBEHHUKA IIp1oOpeTasno OBl pasmirdHoOe CoflepyKaHme IS CIydaeB npuobpe-
TeHUA OBVOKVMOTO VM HEIBVDKMMOTO VMMYILECTBA, YTO KaXKeTcsA IMPOTUBOpe-
YUBBIM.

TocymapcTBeHHas perncrpanys mpaBa Ha MMYILIECTBO He JO/DKHA HAIOJ-
HATb OJIHY KaTe€rOPMIO PasHbIM COMIEP>KaHMEM B PaMKaX OJHOIO IIPaBOBOTO
uHcTUTyTa. Kareropusa BrajeHusa JO/DKHA COXPAaHATb €MHOE COfep>KaHue
VIS fVTHOOOpa3sHOro MpUMeHEHNs IIPaBoBoil HOpMBL. [ocygapcTBeHHas pe-
TUCTPALVs IPaBa, IBJSSICHh OPUANYECKUM (HAKTOM, C KOTOPBIM CBSI3BIBAIOTCS
BO3HUKHOBEHIUeE, ITepexoi, oOpeMeHeHne U MpeKpalieHye mpaBa coOCTBeH-
HOCTM Ha HEIBIDKMMOCTD, MIMeEeT TaKKe IIPaBOIO[TBEpKalolllee 3HaYeHe,
C 4eM, COOCTBEHHO, 1 CBSI3bIBAETCS «KHIDKHOE» BlIajleHue (3amich B peecTpe
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KaK IMOATBEpKAeHue INpasa). Mexay TeM (YHKIVIO, KOTOPYIO BBIIO/HA-
eT 3aIlVICh B peecTpe O MpaBe Ha HEABJDKMMOCTD, B OTHOLIEHUY JBVDKUMO-
r0 MMYILECTBA BBIIONHAET COBOKYITHOCTb JOKA3aTelIbCTB, YKas3bIBAIOIIMX
Ha coBeplIeHue cenky o6 oruyxenym Bemn (1. 2 ct. 218 I'K) u nepegaua
ee npuobperarenio (ct. 223, 224). Jlermtumanys co6CTBEHHVKA ABVDKMMOI
Belll) MOCPEACTBOM IPENCTaBICHNs psifja NOKa3aTe/lbCTB CIOXKHee, YeM B
CIIy4ae C 3aIMChI0 B peecTpe O IIpaBe Ha HeIBYDKMMOCTD, KOTOpasi HECOMHEH-
HO YyIIpollaeT IOATBep)K[eHMe Haan4duA y JNIa IpaBa COOCTBEHHOCTM Ha
Belb. V310KeHHOe, OHAKO, HE 03HAYAET, YTO B OTHOIIEHNY COOCTBEHHMKA
ABVKVMMOTO MMYIECTBA IIOATBEPXK/IeHNUs ITpaBa COOCTBEHHOCTHU He IIPOMUC-
XOINUT BOBCe. B OTHOIIEHNM ABVIKVIMOCTY OTCYTCTBYET JIUIIb IYOINYHOCTD
HOZITBEPK/ICHMSL.

Kpome Toro, MHCTUTYT 3aIliMTBl ZOOPOCOBECTHOTO IpuobOpeTaTens He
MOXXeT OBITh PAaCCMOTPEH B OTPBIBE OT MHCTUTYTA BUHVKAIIVIOHHOTO MCKA,
OrpaHMYeH)eM IPUMeHeH)sI KOTOPOTO OH sBJsAeTCs. B cBo ouyepens, mpu-
MeHeHJe KOHIIEHINY «KHVD)KHOTO» BJIAJIeHVsI K BUHJVKAI[MIOHHOMY MCKY
BCTpeYaeT TeOpeTHYeCcKyie IIPOTUBOPEYVS U IIOTOMY He MOXKeT OBITh IPUHA-
Ta B paMKax JAHHOTO MHCTUTYTa. B CBA3Y C 9TMM KOHLIENIVS «KHVDKHOTO»
B/IQJIeHVIS1 He MOYXKeT OBITh pacIIpoCTpaHeHa TakoKe Ha MHCTUTYT 3aIlNTBI J10-
OpocoBecTHOrO probpeTaTens, TaK Kak 06a MHCTUTYTA COCTAB/IAIOT OJHO
1e710e ¥ He MOTYT pacCMaTpyUBaThCA B OTPBIBE APYT OT APYTa.

[Tpu aToM, B cly4ae MpyUMeHEHN KOHIENIUI «KHVDKHOTO» BIaJieHNA 3a-
muTa Ko0O6pPOCOBECTHOrO mprobpeTaTesss HEIBVOKMMOCTU OKa3bIBamach ObI
BO3MO>KHOJI TOTIBKO TOT/Ia, KOIZja COOCTBEHHMK OTUY)K/JaeT Belllb B COOCTBEH-
HOCTb, PETUCTpaLys [lepexo/a paBa cCOOCTBEHHOCTH Ha IMYIIIECTBO IIPON3-
BeJleHa, HO BC/IE[ICTBYE HENEICTBUTEIBHOCTY CACTIKY 00 OTYY>KJeHUM BeIu
IpaBO K IPHOOpeTaTeII0 He Mepelro, a NpuobpeTarTe/nb 3aTeM OTYYX/aeT
VIMYIIIECTBO II0 BO3ME3[IHOM CAIeTIKe 0OPOCOBECTHOMY IpUOOpeTaTeNo, KO-
TOPBI, B CBOIO OYepe/ib, I 3alUIAeTCs OT MPUTA3aHUI cOOCTBeHHMKa. VI3
3TOro, B yacTHoCTH, ucxoguT A.M. IlIupBMHAT, KOTOpPBII IONMaraeT Heob-
XOmUMBIM 1y depeHnpoBarh IOAXO0 K ABVDKVMMOJ BElU VI HeJBVDKMIMO-
CTH, OTMeYasl, YTO HEeIBIDKMMAs Belb CYMTAETCA BHIOBIBIIEN 13 BIAeHNS
COOCTBEHHVKA 10 BOJIE TOIBKO B CIyYasX HEYABIIETOCA OTYY>KJEHUA, I0-
CKOJIBKY MIMEHHO B TaKUX CUTYaIVIsIX COOCTBEHHUK CO3/1aeT BUAUMOCTD IIpa-
Ba COOCTBEHHOCTM) y HeyIpaBoMo4YeHHoro ortuyxpaarens [[lIupsunar A.M.,
2015:359-361]. Kak BuHO, XapakTep BBIOBITUS HEBYDKMIMOCTY U3 BIIa/IeHIS
COOCTBEHHVIKA C TOYKV 3PEeHNs KOHLEIIVN «KHVDKHOTO» BJIaJileHUs OIpefe-
JIAeTCA MCXONs U3 TOTO, CO3ha/l /M COOCTBEHHUK CBOEN BOJIEil BULVMOCTD
npaBa COOCTBEHHOCTH Y IpnoOpeTaTeNs BEIV MII HeT.

Bmecre ¢ TeM Takoli TOgxox paKTIYECKI IIPUBOANT K TOMY, 4TO JOOPOCO-
BECTHBII IproOpeTaTe/lb HEBVYDKMMOCTY OKa3bIBAaeTCA B XY/IIEM IIO/IOXKe-
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HUY, 4eM IpuoOpeTaTe/nb ABVDKMMOTO MMYINECTBA, KOTOPBI 3alUIaeTCs
IaXke B TeX CIydasx, KOIZla TaKoe VIMYIeCTBO ObIIO IepejaH0 COOCTBEHHM-
KOM BJIaJIe/IbIY, B TOM YJICJIe BO BpeMeHHOe BiIajieHue (HalpuMmep, B apeHpy).
B TakoM ciy4ae ycioBMe O XapakTepe BBIOBITUA MMYIIeCTBA U3 BIAIeHVS
uMeeT 6oree MMPOKYIO chepy AeiICTBIA VICXOAA U3 TOTO, YTO IpuobperaeT-
sl IBVDKMMAS Belllb.

3amnch B peecTpe JIETUTUMUPYET OPUAMYECKYIO, a He (PaKTUYeCKYIo
B/IACTh HAJl BElLbI0 ¥ NIPM3BaHA ONPENe/UTD NULI0, UMelollee CYObeKTUBHOE
IIPaBO Ha Belllb. B paMKax KOHLIENIVM «KHVDKHOTO» BIIafIeHNs CyOBEKTUB-
HO€ IIpaBO HeJb3s OTAENUTb OT CAMOTO BJIafleHNs, TaK KaK BJaJieH1e Cylle-
CTBYeT IIOCTO/IbKY, IIOCKONIbKY CYILIeCTByeT 3amuch o mpase. CrefcTBueM
3TOTO SBJIAETCSA CMEIIeHMe IBYX YC/IOBMII 3alLUTBI IIPHOOpeTaTeNsA Yy»KOro
VIMYIIeCTBA: JOOPOCOBECTHOCTD NPHOOpeTaTe/IA U BBIObITUE MMYILECTBA U3
B/IafleHVs1 COOCTBEHHMKA 110 BOJIE, KOTOpBIE B CUJIY IPUHIUIIA IyOIMIHON
JOCTOBEPHOCTM peecTpa OYAYT CBA3BIBATHCSA, 11O CYIIECTBY, C ONHUM U TeM
e (paKTOM — Ha/M4MeM 3aIlVCK O IIPaBe OTYYXKAATe/ls Ha Bellb. B cBsa3n
C 9TUM IIpYMEeHeHJe KOHLEIIVM «KHVDKHOTO» BJIaJieHNUs CTaBUT Hpuobpe-
TaTesiell MMYIIecTBa B HEPaBHOE IONOXKEHMe TAKXKe TeM, YTO IS 3allUThl
npuobperaTens ABJDKMMOTO MMYIIECTBa HEOOXOAVIMBI TPM YCIOBUSA, B TO
BpeMsA Kak JyIg 3allNUThl IpuobOpeTaTens HeABVDKUMOCTY HOCTaTOYHO JIBYX:
BO3ME3[JHOCTDb NpMOOpeTeH N U BUAVIMOCTD IIpaBa OTYYK/aTesIsd, CO3TaHHas
COOCTBEHHVKOM IIPY HEY[AAaBLIEMCS OTUYXKIEHMUM MMYIecTBa. MeXny TeM
KaXJjoe ycnoBue, HaspaHHOe B CT. 302 I'K, nmeer copepxanne. B cBoro oue-
penb Takoe yC/IoBUe, KaK BBIOBITHE MMYILECTBA 13 BaJeHNs COOCTBEHHMKA
VUL JINIIA, KOTOPOMY Belllb IiepefiaHa COOCTBEHHMKOM BO BJIafieHMe, 110 BOJIE,
CBS3aHO C T€M, YTO B TAKMX C/Ty4asAX IPOMCXOANT OeCKOH(IMKTHAs epefada
VIMYIIIECTBA OT OJHOTO CYO'beKTa K APYroMy, Korja ¢akTudeckoe BIajeHye
Ka)XJIOTO OTYY>KJaTe/ld BellM He HapyllaeTcd — BeJb OH CaM CBOEN Bojeil
nepefaeT Bellb IPYTOMY.

Taxum 06pasom, IpyMeHeHVe KOHL[EIIIN «KHVDKHOTO» BJIaJIeHsI B TaH-
HOM C/Ty4ae OKa3blBaeTCs IPOTUBOPEUNBDIM, IIOCKO/IbKY, C OJHOV CTOPOHBI,
JTydllle 3aliyIaeT mpyobperarens HENBIKUMOCTH, /I 3aIUTHI KOTOPOTO,
IO CYIL[eCTBY, HEOOXOIVIMBI TOIBKO JIBa YCIOBYA, C IPYTOI — pacIIypsieT BO3-
MO>XHOCTH 3aIUTHI JOOPOCOBECTHOTO MpHOOpeTaTes ABVKIMOrO VIMYIIe-
CTBa TeM, YTO BeIl[b MOXKET OBIThb IlepeflaHa COOCTBEHHNMKOM TPeTbeMY ULy
6e3 OT4Y>KIeHMsI B COOCTBEHHOCTh BO BpeMeHHOe BrIajieHre. BosHuKHOBeHMe
TaKUX TEOPeTHYECKNX IPOTUBOPEUNII SABIAETCSA HeM30EKHDBIM C/IeCTBUEM
TOT'0, YTO KOHIIEIIIMS «KHV>KHOIO» BiaameHus, kak HartomuHaeT K.J. CknoB-
CKMII, HeM3BeCTHa poccuiickoMy npasonopsaaky [Cxmosckmit KA., 2014: 87].
Bornee Toro, faxke CTOpOHHMKM KOHLIENIIVY «KHVDKHOTO» BIafleHUs Iofgdep-
KMBAIOT OUIMOOYHOCTD MCIIO/Ib30BAHMS TAKOJ KOHLIEIIVM /ISl TPUHSTUS
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IPaKTUYEeCKUX IIPABOBBIX PELIeHNII B HACTOsIIee BpeMs U pacCMaTpPUBAIOT
KOHILIETIIINMIO «KHVDKHOTO» BJIAJIeHVsI VICK/TIOUMTEIbHO KaK HallpaB/IeH)e pas-
BUTHUA 3aKOHOZaTeNnbcTBa [Anekcees B.A., 2019: 150].

PaBHBIM 00pa3oM He MOXeT OBbITh IPUMeHEHa KOHIEMIISI OTIOCPEOBaH-
HOTO VI HEIIOCPEe[ICTBEHHOTO B/IafIeHNs, IOCKOIbKY, Kak ykasbiBaeT A.H. Jla-
TBIEB, 9TO JMIIAI0 661 cMbIcia HopMy cT. 302 I'K [JlatsieB A.H., 2005: 154],
BeJlb Ilepefiada HelmoCPeICTBEHHBIM BIajie/IblieM Belllil TPeThbeMY JINILY BCer-
fa OyzeT MPOMCXOAUTD IPOTUB BOIY OIIOCPEOBAHHOTO BJIaJieNblia, B Kaue-
CTBe KOTOPOT'O B TAKOM Ka4ecTBe BBICTYIal Obl COOCTBEHHUK. VI3/I00kKeHHOe
yKasbIBaeT Ha TO, 4TO 1of BaageHueM B cT. 302 'K cregyer nmonnmars Hero-
cpencTBeHHOe (haKTUUIeCKOe 0OMaanme, FOCIOCTBO HaJl BElbIO.

2. Kateropusa Bonu

HeopgnosHauHOII Takke B KOHTeKcTe CT. 302 'K ABigeTCs KaTeropus BOIn.
XO0TA BOJA B IIEPBYIO O4epeNib ABIAETCA KaTeropyel ICUX0IOINYeCKOI Hay-
KI, B IOPUCIIPYAEHLIMN KaTeropys BOIM HAIIOTHAETCS COOCTBEHHBIM COfiep-
xaHneM. Tak, B.A. OvireH3uxT 06061V pasIn4Hble HOAXOAbI K IOHVMAHVIO
BOJIM: KaK yCune, ClIoCOOHOCTD, IPUYNHA, JKeJIaHue, a TaKXKe IjeJleHarpaB-
JIEHHOCTb, OTMETHUB, YTO /IS IOPUCIPY/EHIMY B OONBIINHCTBE C/Ty4aeB Xa-
paKTepHO NMOHMMaHMe Bomy Kak >kemanus [Ovirensuxt B.A., 1983: 10-12].
[Tpu TakoM TOAXOMe OKa3bIBAETCA, YTO YCIOBNE O XapaKTepe BBIOBITIA Bl
U3 BJIaJIeHUsI COCTOUT B TOM, JKe/laeT i COOCTBEHHMK, YTOOBI Belllb, COO-
CTBEHHO, BBIObIIA 13 €T0 BJAJieHNsI, TO €CTh IMPEKPATUIOCh €r0 HeroCpes-
CTBEHHO€ 00O/IajaHue BelbIo.

[Tonumanue BOMM B KauyecTBE JKETaHMA IIO3BOJIAET YCIEIIHO paspellaTh
OOJIBIIMHCTBO IIPABOBBIX CIIOPOB, KOIZla COOCTBEHHNUK yTpadlMBaeT Bellb B
pesynbpTaTe IPOTHBOIPABHBIX AEICTBUII TPEThUX /L (Hampumep, Ipu Io-
XMIIeHNY VIMYIL[eCTBa COOCTBEHHVIKA) MM CAMOCTOSITEIBHO TIepeiaeT Belllb
KOHTPAreHTY BO MCIIOJIHEHME IOTOBOPa. B TO >Ke BpeMs TaKol MOAXO[, UCIIbI-
TBIBAaeT TPYAHOCTH B 60JIee CTIOKHBIX CUTYaIUAX.

Tak, Hanmpumep, B 1. 11 VHdopmanyonHoro nucbma [Ipesupuyma Boic-
mero Apo6utpaxsoro Cyma Poccuiickoit @epepanym (zanee — BAC) or
13.11.2008 Ne 126 «O630p cyaeOHOIT TPAKTUKY IO HEKOTOPBIM BOIIPOCAM, CBSI-
3aHHBIM C ICTpeOOBaHVEM MMYIIIECTBA 113 4y>KOTO HE3aKOHHOTO B/IafieHus»” (f1a-
nee — VHpopmaiyonHoe micbMo Ne 126) IpyBefieH CTy4ait, Korjga cOOCTBEH-
HMK JICTpeOOBa/ OT JOOPOCOBECTHOrO IpHoOpeTaTesi MMYIIECTBO, KOTOPOe
OH CaMOCTOSITEeIbHO Iepefial BO MCIIONHEHVe CyileOHOro peliteHus (KOTopoe, B
CBOIO OYepesb, ObIIO OTMEHEHO IIOC/Ie TaKOoiT Iepefaun). B manHOM cyuae cyp,

2 Becrauxk BAC P®. 2009. Ne 1.
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IPUIIIET K BBIBOAY O TOM, YTO VIMYILIECTBO BBIOBITO 113 BIafIeHNA COOCTBEHHVIKA
HIOMIMO BOJIN, TaK KaK MCIIOJTHEHME CYAeOHOT0 aKTa OCYIIeCTBIIANIOCh OJ, yTPo-
3011 IPYMEHEHMA IIPOLENYPbI IPUHYAUTETBHOIO ICIIOTHEHNA.

KBamuukanys BO3MOXXHOCTY IPVHYUTETBHOTO VICIIONMHEHVS CyfeOHOro
aKTa B Ka4yecTBe YTPO3bI It COOCTBEHHNKA He B IIOJTHOJ Mepe TOYHA, TIOCKO/IbKY
YTPO3y IpeACTaB/IAeT BO3MOXXHOCTD IIPUB/IeYeHNsI COOCTBEHHMKA K IOpYIde-
CKOJI OTBETCTBEHHOCTH 32 HEUCIIONTHeHNe CyfieOHOro akTa. COOCTBEHHUK BeI
B JaHHOM C/Ty4ae OCO3HaBa/I HeM30EeXKHOCTD Ilepefiady Belly B3bICKATeNI0 He3a-
BJICUIMO OT €TO BOJIM, IIOCKO/IBbKY OFHOM U3 Mep IPUHYAUTETbHOTO VICTIONTHEHNA
ABJIAETCA U3DATHE IIPUCTABOM Y JO/DKHMKA VIMYILECTBA, IPUCYK/IEHHOTO B3bl-
ckaremo (1. 4 4. 3 ct. 68 ®enepanbHoro 3akoHa ot 02.10.2007 Ne 229-P3 «O6
VICTIO/IHUTE/IBHOM ITIPOM3BOJICTBE»”), OJHAKO B C/Ty4ae HEVCIIOTHEHNs B JOOpo-
BOJIBHOM HOps/iKe TPeOOBaHNA, YKa3aHHOTO B VICIIOJIHUTETBHOM JIOKYMEHTe,
COOCTBEHHNK BO BCSAKOM CTydae ObUI ObI IIpUBJIEYEH K IOPUANYECKON OTBET-
CTBEHHOCTU B BUJ€ B3bICKaHVIA VICTIOTHUTEILHOTO cOOpa.

[t mpusHaHMA Bely BBIOBIBINE M3 BIafeHNusA COOCTBEHHMKA IO BOJIE
TakKas BOJs JO/DKHA OBIT CBOOOZHA B cBoeM (DOPMMPOBAaHMM, Ha Hee He
IO/DKHO OKa3bIBaTbCS HUMKAKOI'O BIMAHMA, KOTOpOe OBl VICKaXKasIo ee Cofiep-
JKaHMe WIM BBICTYTAJI0 MOTMBOM TaKOIO MEWCTBMsA, KOTOPOIrO IIPY WMHBIX
00CTOATEeNIbCTBAX JIMI0 He XKenmano Obl coBepuinth. HensbexxHoctp npume-
HEHVsI Mep I0PUANYECKOll OTBETCTBEHHOCTM B C/Ty4ae HEMCIIONHeHMs Cye6-
HOTO pelleHN s, HECOMHEHHO, OKa3bIBaeT BMAHIE Ha BOJIIO JIALA.

TeMm He MeHee paccMOTpeHMe BONY B Ka4eCTBe JKe/laHNUsA B KOHTEKCTe pac-
CMaTPUBAEMOTO YCIOBMA IPUBOANT K BBIBOJY, OTIMYHOMY OT TOTO, KOTOPBIA
cogepxutcs B 1. 11 VMHdopmannonHoro nucbmMa Ne 126, IIOCKOJIbKY Iiepe-
flaya BeIlM CaMVM JO/DKHUKOM BO JICIIOJTHEHVe CYAeOHOro akTa CBUJETe/b-
CTBYET O Ha/IM4MM Yy HEro KeJlaHus repesarb UMylecTBo. IIpnunubr Takoro
JKeJTaHUs — BO3MOXXHOCTD IIPUBJIEYEHNS K IOPUJMIECKON OTBETCTBEHHOCTI
PV HEVICIIO/THEHUY pelIeHNs Cyfia B JOOPOBOIBHOM HOPAAKe HAXOAATCA 32
TPaHNUIIAMY COOCTBEHHO JKe/TaHNA ITePeaTh Belllb 1 He BXOJAT B HETO, BCIIEN-
CTBJE Y€TO He MOTYT YYMUTBIBAThCA NIPY PELIEHNN BOIIPOCa O TOM, IlepeflaHa
JIV BELIb 110 BOJIE VJIV IIOMMMO BOJIN.

B 10 >xe BpeMA Heb3s He OTMETUTD CIIPABEJIMBOCTI BBIBOA O TOM, YTO
VIMYIIIeCTBO BBIOBITO 13 BIafieHNsi COOCTBEHHMKA IOMUMO BOJIN, TIOCKOIBKY
COOCTBEHHVK XOTs U Ilepefial Belllb CAMOCTOSITE/IbHO, TaKasl Iepefjada sB/isi-
7Iach 0YEBU/IHO BBIHY>X/IEHHOI. ITO CTAaBUT I10]] COMHEHME HTEPIPETALNIO
BOJIM B KayecTBe XenaHuA B KoHTekcTe cT. 302 I'K 1 ogHOBpeMeHHO cBUfIE-
TE/IbCTBYET O TOM, YTO KaTeropys BOJIM Ha BBHIOBITIIE IMYLIIECTBA U3 B/IafIeHUA
COOCTBEHHVKA VIMeeT OoJiee CII0XKHOE COlepXKaHume.

> C3 P®D.2007. Ne 41. Cr. 4849.
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Hecmorpst Ha yOequTenbHOCTD BBIBOJA CY/ia, YTO IMYILECTBO BBIOBIIO U3
B/IaJleHNsA COOCTBEHHMKA IIOMMMO BOJIM BBUJY YTPO3bl IPMMEHEHUs IIPO-
Ieypbl IPUHYAUTENIbHOTO UCTIONHEHNA, @ PAKTUIECKN — YTPO3BI IIPUBJIe-
YeHUsI K IOPUANYECKON OTBETCTBEHHOCTH, TAKOM IOMIXO[ COZIEPXKUT B cebe
HEKOTOpble IpoTuBopeuns. [JoopoBonbHas nepeada cCOOCTBEHHUKOM MMY-
IjecTBa 10 JOTOBOPY B TAKOM CJTy4ae TakXKe JO/DKHA OBITh PacCMOTpEHa Kak
COBepIlleHHasI He B COOTBETCTBUU CO CBOOOIHOI BO/IEN COOCTBEHHMKA 10
CTIeAYIOIVIM IIPMYVHAM.

HencrnionHeHne 0053aHHOCTM IO Iepefade Belly BO VICIIOTHEHME [O-
roBOpa SIB/ISIETCSI OCHOBAaHMEM /ISl MPUBJIEYEHNUsI JODKHUKA K TPaK[aH-
CKO-IIPaBOBOJII OTBETCTBEHHOCTH. [1039TOMY IIpM 3aK/TI0OYE€HNN OTOBOPA, 110
KOTOPOMY COOCTBEHHVK 00s13aH IlepefjaTh MMYILIECTBO, CYLIeCTBYeT yrposa
IpUMeHeHMs K COOCTBEHHUKY Mep OTBETCTBEHHOCTH 3a HEMCIIO/MHeHe 0051-
3aTe/IbCTBA (HAaIlpuMep, BO3MellleHe YObITKOB, BBIIIATa HEYCTONKN).

Takum 06pasom, B OTHOLIEHNN COOCTBEHHMKA MOTYT OBITh IIPUMEHEHBI
Mepbl IOPUANYECKO) OTBETCTBEHHOCTV KaK 3a HEVICIIOTHEHVE CymeOHOro
aKTa, TaK ¥ 32 HEVCIIOTTHEeHJe IPaXJaHCKO-IIPaBOBOTO 00s13aTenbCTBa. Pas-
NMYYe COCTOUT JIUIID B BUJE IOPUANIECKON OTBETCTBEHHOCTH, K KOTOPOIl
MO>XeT OBITh IPUBJIEYeH COOCTBEHHMK BelllVl B CTyyae HeXKelMaHNsA IepefaTh
ee JOOPOBONIBHO: K I'PaX[JAHCKO-IIPABOBON W/ aMVUHUCTPATUBHON. XOTS
oba BMIa IOPUMYECKOI OTBETCTBEHHOCTMU MCIONB3YIOT pasMyHble Mepbl
IOPUAMYECKOTO BO3JIEIICTBYS Ha IPAaBOHAPYIINTENA, CYIIHOCTHBIX pas/ind-
HBIX MEXJy HUMU He MMeeTCs, B CBA3M C YeM KBa/MpUKaIMs XapaKTepa Bbl-
OBITMS MMYILECTBA U3 BIaleHNsA COOCTBEHHMKA He MOXKeT OBbITh IIOCTaB/IeHA
B 3aBUCYMOCTD OT BUJIa IOPUNYECKOI OTBETCTBEHHOCTH, K KOTOPOII MOXKET
OBITH IIpUB/IEYeH COOCTBEHHUK.

Tem He MeHee BO3MOXXHOCTD IPUBJIEYEHMSI COOCTBEHHMKA K Tpak/jaH-
CKO-TIPaBOBOJI OTBETCTBEHHOCTH 3a HEWCIIO/IHEHMe 005S3aHHOCTY TepenaTh
VIMYIL[ECTBO OCTAeTCs BHE IIOJIS 3PEHMsI MCCIefjoBaTenell, a KBamupyuKams
THepefiady BeIly IO JOTOBOPY COOCTBEHHMKOM KaK BBIOBITVE MIMYIECTBA U3
BJIaJIeHMsI TI0 BOJIe He TOfiBepraeTcss COMHeHn0. OIHAKO, eC/T UCXOOUTh U3
TOTO, YTO BO3MOXKHOCTD IIPUB/IEUEHNS K IOPUANIECKOIT OTBETCTBEHHOCTH 32
Hellepejayy Belll) OKa3bIBaeT BIMsAHNE Ha BOTI0 COOCTBEHHMKA, TO IIepefady
VIMYILIECTBA I10 JJOTOBOPY OYEBUIHO CIefyeT KBanmnuIMpoBaTh KaK COBEp-
IIEHHYIO IIPOTUB BOJIM COOCTBEHHIIKA.

VI3no>xeHHOe TOAYepKUBaeT CIIOPHOCTD apryMeHTAlNI, IOCTPOEHHON Ha
B3aJIMOCBSI3Y BO/IM COOCTBEHHMKA U BO3MOXKHOCTY IPVMMEHEHNS Mep I0ph-
AMYECKOll OTBETCTBEHHOCTHU, HO OJJHOBPEMEHHO CBUJETENbCTBYET O HE0O-
XOoMMOCTHK O0JIee cofiep)KaTe/IbHOTO aHaIM3a KaTeropuy BOMM Ha BBIOBITHE
VIMYIL[eCTBA 3 BIaJileHUs COOCTBEHHMKA.

Me>xpiy TeM IIpu COIIOCTaB/IeHNN OOPOBO/ILHON Iepefjadl MUMYILeCTBa BO
JVICTIOJTHEHYIE JIOTOBOpA M PelIeHNs Cy[a OYeBMHO pasjnyue B OCHOBAHUU

76



J.A. ManbbuH. Xapaktep BblObITYS UMYLLECTBA U3 BaAEHWS B UHCTUTYTE 3aLLNTbI

Hepefauyl MMYIIEeCTBa: eC/IU JOTOBOP BCerfja BO3HMKAET 110 BOJIe COOCTBEH-
HIKA U UMEHHO COOCTBEHHMK IIPUHMMAET 00513aHHOCTD U MPOSIBJISIET BOTIIO
HepesaTh Bellb, TO CyaeOHOe peleHie, KOTOPbIM COOCTBEHHMK MPUCYK/EH
K IIepeiade Bely, IPUHIMAETCSI HE3aBUCUMO OT BOJIV COOCTBEHHMKA U JTaKe
BOIIPEKH €11. B iepBoM cirydae ZoroBop 3akao4daeT B cebe aBTOHOMHYIO BOJTIO
cy0'beKTa OTHOCUTENBHO II€PEadN, B TO BpeMs KaK BO BTOPOM TaKasi BOJs
OTCYTCTBYET. B CBsI3U ¢ 9TVM mepefiada MMYI[eCTBA B KA4€CTBE MCIOMTHEHNS
06513aTe/IbCTBA COOTBETCTBYET BBIPAKEHHOI COOCTBEHHIKOM paHee B {Or0-
BOpe€ BOJIe, B TO BpeMsI KaK Ilepefada MMYIeCTBa B IIOPSI/IKe VCIIOTTHEHNS CY-
[IeOHOTO pelIeHNsI OYEBUIIHO PACXONUTCS C BOMEl COOCTBEHHMKA, KOTOPBIIT
He KeJTa/l IPUHATHS IPOTUB cebs cyfebHOro pemenns. Takum ob6pasom, pe-
1IeHVIe BOIIPOCA O XapaKTepe BOMY Ha BHIOBITIIE MMYIIECTBA HAXOAUTCS He B
CaMOM aKTe Iepefiadyl MMYIecTBa OT COOCTBEHHNUKA K TPeTbeMy JINLY, a B
OCHOBAHMM TAKOII TIepeavn, B YaCTHOCTH, 3aK/TI0YAET /I TAKOe OCHOBAHIE
BOJII0 COOCTBEHHMKA VTN HET.

ITpu 5TOM BO3MOXXHOCTD UCTPeOOBAHNS NUMYILECTBA OT FOOPOCOBECTHOTO
npuobpeTarensi B CBA3M C OTMEHOI Cy/ieOHOTO aKTa KaKeTCsl CIIOPHOIA, 1Mo-
CKOJIbKY BO3HMKAIOII[VIe B CBSI3Y C CIIOMTHEHMEM CY/ieOHOrO aKTa OTHOIIEH VST
SIBJISIIOTCS TIPOLECCYaNbHBIMMU, B CBS3M C YeM IPUMEHEHMIO TTOJJIeXXAT COOT-
BETCTBYIOL[/€ VHCTUTYTHl M HOPMBI IIPOLIECCYaIBHOTO MPaBa, OMpPEJesio-
1[¥I€ TTOC/IE[CTBIS VICIIONTHEHVSI OTMEHEHHOTO CYeOHOrO aKTa, B YaCTHOCTH,
VHCTUTYT [IOBOPOTA UCIIONHEHNS Cye6HOro akTa. Tako MOAXo/ IpefcTaB-
JISIETCS HE TOIbKO TEOPETUIECKN BEPHBIM, HO ¥ 0OOCHOBAHHBIM C MOINTH-
KO-TIPaBOBOJI TOYKM 3pEHVIsI, IOCKOTIbKY UCTPeOOBaHe OT JOOPOCOBECTHOTO
nprobperaresns Bely, epefaHHON B MOPSI/IKe VCIIONHEHNS CYAeOHOro pe-
IIEHNs, XOTS OBl ¥ OTMEHEHHOTO BIIOCTIECTBIY, KAKETCSI HECIIPABE/IUBBIM,
HIOJIPBIBAET [JOBepHe K CyeOHOI CrCTeMe 1 MHCTUTYTaM TOCYAapCTBEHHOM
B/IACTH, & TaK)Ke He 0becreurBaeT HEOOXOAUMYI CTAOMIBHOCTD TPaXK/jaH-
CKMX MPABOOTHOIIEHNI, MOCKOIbKY CTABUT IIOJi COMHEHUe mpuobpeTeHue
MIMYIIeCTBA, O/TyI€HHOTO Ha OCHOBAHMN CYy/IeOHOrO aKTa.

3. Bong co6CcTBEHHUKA NPU HaNN4Ynn
MHOro yrnpaBoOMOY€HHOrO0 sinua

B KoHTekcTe Bompoca O XapakTepe BBIOBITUs Belly M3 BIafeHus: cob-
CTBEHHMKa IpefcTaBiseT yHTepec Omnpenenenne CyneOHOI KO/Ierny Io
rpaXgaHcKuM fenaM BepxosHoro Cyma Poccuiickoit ®epepanun (ganee —
Bepxosubiit Cyp) ot 12.12.2017 Ne 5-KI'17-214, B KOTOpPOM CYJ YKa3aj, 4To
CIIOpPHOE VIMYIL[eCTBO, Ha KOTOPOe CyIeOHbIM pellleHneM 00palleHo B3bICKa-
Hle, B CUJIy 3aKOHa ObUIO IlepeflaHO OPraHN3aToOPy TOPTOB I OTYYXKAEHNS
Ha TOprax, I09TOMY BO3pa>KeHMsI COOCTBEHHMKA MMYIIEeCTBA OTHOCUTETIBHO
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HNPUHYAUTEIbHON NMPORAKN KBapTUPBL HE MOTYT CBUJETEIbCTBOBATD O TOM,
YTO MMYILECTBO BBIOBIIO M3 BIaJieHNs IIOMUMO BOu®.

daxTyyecky yKasaHHBIN MTOAXOZ COCTOUT B UTHOPMPOBAHMM BOMU CO0-
CTBEHHMKA [|JIS1 1ieJIell pellieH sl BOTIPOCa O 3aIliTe JOOPOCOBECTHOTO IPU06-
peTaTess I HEIPVHATHUM CYOM BO3paXKeHNII COOCTBeHHMKA. Takoe pelnreHne
OYEeBU/IHO NPOAMKTOBAHO HElleeCOOOPasHOCThIO y4eTa BOMM COOCTBEHHM-
Ka, Beflb HE3aBMCUMO OT NPU3HAHUA TOPTOB HEJEICTBUTEIbHBIMU MMYIIE-
CTBO He MOIJIO BepPHYTbHC K COOCTBEHHUKY, TaK KaK IOJJIeXKaIo IIpofiake Ha
IIOBTOPHBIX TOPIax.

Takoll mogxoy BXOAUT B oueBUAHOe npoTtusopeune co cT. 302 I'K, mo-
CKOJIBKY y4eT BO/IM COOCTBEHHMKA B OTHOLIEHWM BBIOBITUA MMYIECTBA U3
BJIaJIeHNA, COITIACHO TEKCTY HOPMBI, ABJIsAeTCA 00s3aTenbHbIM. Crefyer mpu-
3HATb, YTO BBIBOJ Cy/ia 00 UTHOPMPOBAHNM BO/IY COOCTBEHHMKA B IIPUBEMICH-
HOJI CUTyallMM ABJIAETCA OMMOOYHBIM, 60 6ykBambHbI TeKCT cT. 302 'K
He OTPAXKAET €€ JEeIICTBUTEIbHOTO CONEePKAHMA.

ITo muennto M.A. Epoxosoii, nogxon BepxosHoro Cyga B JaHHOM [iefie
MOYXHO 000CHOBATD TeM, YTO BOJIS JO/DKHUKA B VICIIOTHUTEIBHOM IIPOV3BOJI-
CTBe 3aMellaeTcs BOJell Cy/leOHOro MPYCTaBa-VICIIONHNATEIS, IO9TOMY IIepe-
flada MIMYIecTBa IMPOMCXOAUT Kak Obl 10 Bone mo/mkHMka [EpoxoBa MLA.,
2018: 15]. OgHako Takoe 060CHOBaHNE He KaXKeTCsl YOeUTeTbHBIM, II0CKO/b-
Ky OTHOIIIEHN, CBA3aHHbIE C Ilepefadeil MMYIecTBa Cy[eOHbIM IIPYCTAaBOM,
ABJISIIOTCS MYOIMYHO-IIPAaBOBBIMM, B TO BpeMsI KaK OTHOIIEHNS B CBSI3N C 3a-
H[UTON JOOPOCOBECTHOTO MPHOOpeTATENs SIBIAITCS IPAXKIaHCKO-IPABOBBI-
M, U1 peJIeBaHTHOI JO/KHA OBITb BOJISI YaCTHOTO CYO'bEKTa, a He JJO/DKHOCT-
HOTO JINIIA TOCYapPCTBEHHOTO OPTaHa, Ie/ICTBYIOIIEro B paMKax IyO/INYHBIX
npaBooTHoUIeHNiT. Kpome TOro, cyeOHbIiT IpUCTaB-UCIOTHUTENb B paMKax
TaKUX IyOIMYHBIX IIPABOOTHOIIEHUI Iepefal MMYIeCTBO OPraHMU3aTOpPy
TOPTOB, KOTOPBIN 3aTeM CaMOCTOATE/IbHO IIPOBET COOTBETCTBYIOLIVE TOPIA
10 IIPOJjaXKe MMYIIleCTBa M IIepefjajl ero MOKyIarento. B TakoM cirydae rpax-
JaHCKOe NIPaBOOTHOIIEHME BO3HUKAET C IIPOBeJjeHNeM YOIMYHBIX TOPToB,
KOIJla YIIPaBOMOYEHHBIJI 3aKOHOM OpPTraHM3aTOP TOProB COOCTBEHHO Opra-
HI3yeT U MPOBOJUT TOPIYM M IIO UX Pe3y/IbTaTaM 3aK/II04aeT JOrOBOp KYII-
TV -TIPOZLAKIA.

[IpyHnMNMaNTbHOE OTIMYME NAHHOM CUTYalMy OT M3JIOKEHHON B 1. 11
VndopmanmonHoro micbMa Ne 126 B TOM, YTO B HACTOSIEM CTydae VIMYIIe-
CTBOM pacCIoOpsKaIOCh NNI0, YIIOMTHOMOYEHHOE Ha 9TO 3aKOHOM, T.€. YIIpa-
BOMOYEHHBII OTYY>K/IaTe/lb, KOTOPbIN B/IaJie/l BElbI0 3aKOHHO. OCHOBaHMEM
nepefayy Bely BO BIaJieHNe ABIIAICA JOTOBOP KYIUIN-IIPOJAaXKM, IOJICaH-
HBII OPTaHM3aTOPOM TOPTOB C IOOEANUTESIEM TOPrOB, YTO CBUJETENbCTBY-

* CIIC KoncynsrantlImoc.
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eT O TOM, YTO MMYILEeCTBO BBIOBIIO 13 BJIafIeHNsA OPTaHM3aTOPa TOPTOB IO
ero Boje. TakuM 06pa3oM, B aHAIM3UPYEMOI CUTYallMM MIPUCYTCTBYIOT /IBA
YIIPaBOMOYEHHBIX /IMIa: COOCTBEHHUK U OPTaHM3AaTOP TOPTOB, OIMH U3 KO-
TOPBIX OTYY>XJA€eT Belllb. B TakoM ciy4ae UTHOPMPOBaHME BOMIN OJHOTO U3
HUX Ka)KeTCsA BEPHBIM, ITOCKO/IbKY B TO )K€ CaMOe BpeMs IIPUCYTCTBYET BOJA
IPYTOro YyIpaBOMOYEHHOTO CyObeKTa, KOTOPBIil BIafieeT Belbl0 Ha 3aKOH-
HOM OCHOBAHM.

B cBeTe n3/10keHHOr0 060CHOBaHVIEe BO3MOYXHOCT UTHOPUPOBAHMA BOMIN
COOCTBEHHNKA MOXKET COCTOSTb B TOM, YTO HEOOXOAVMBIM ABJIAETCA XapaK-
Tep BOJIM He UCKIIOYNTEIBHO COOCTBEHHNKA, @ YIIPAaBOMOYEHHOTO JINIIA, OT-
YY>KJAIOIIET0 Bellb: eCIM Belllb OTYY)X/jeHa JII0OBIM YIIPaBOMOYEHHBIM Ha
3TO NMIIOM M TIepeflaHa UM II0 BOJIe BO BJaJieHMe TPEeTbero JInia, KOTopoe
IIpY OTCYTCTBUM II€PeXOofia K HeMy IIpaBa COOCTBEHHOCTY OTYYXK/IAeT I Iie-
pefiaeT MMYILECTBO BO BJIafieHMe LOOPOCOBECTHOTO MpuobpeTareis, TO Mo-
CNIeHMII TIOZIEXNT 3amuTe. B TakoM ciydae nmporuBopeunii Mexpay 1. 11
Mudopmannonnoro mucbMa Ne 126 n Onpenenennem Cypme6HON KoJiernm
0 rpaXpaHckuM genaM BepxoBroro Cygma ot 12.12.2017 Ne 5-KI'17-214 He
MIMEETCS, TIOCKO/IbKY B IIEPBOM C/Iydae MMYILECTBO IepeaBanoch Ha TAKOM
OCHOBAaHMIN, KOTOPOE BO3HUKJIO IIPOTUB BOJIM NTEePEJAIOLIEro Bellb COOCTBEH-
HIKAa, B TO BpeMA KaK BO BTOPOM C/Ty4ae OCHOBaHME — JOTOBOP KyIUIM-IIPO-
JaX! — BO3HMKJIO 10 BOJIE JIMIIA, YIIPABOMOYEHHOTO Ha OTYY>K/EHME BELy.

4. Bong Ha BbIObITUE BelLU U3 BNnageHus
M BOJISI HA OTYYXXAEeHUue

V3no>xeHHOe, OfHAKO, He O3HAYaeT OTOXKJECTB/ICHMs BO/IU Ha BBIOBITIE
Bell[V U3 BIajleHus ¢ Bosell Ha (GOpMUpOBaHye OCHOBAHNS ITepefjauyl Belly.
CoOcTBeHHNK, 3aK/I04Yas JOTOBOP O Ilepefade MMYIIECTBA, IMeeT BOJIIO Ha
BO3HUKHOBEHJE COOTBETCTBYIOIETO T'PaXX[JaHCKO-IIPAaBOBOTO 00s13aTeNb-
cTBa. Takas BOJIA OTpaXkaeT ero >KeJlaHye OTHOCUTE/IbHO HACTYIUICHNS I0pH-
AMYeCKNX TOCTefCTBIUIL. Bojisi Ha BBIOBITIE MMYIIECTBA 13 BIAJIEHUsI OTHO-
cUTCsA K 06mactu pakTa ¥ OTpakaeT JKelmaHue COOCTBEHHMKA OTHOCUTETBHO
HeIOCPeICTBEHHOTro (aKTuyeckoro obmamanms Beuplo. [IBe Bomu 61m3Ko
IOJIXOZAT APYT K IPYTY, HO He SIB/IAIOTCS TOX/eCTBEHHBIMA.

Heo6xopuMoCTb oIpefiesieH1si BOMM B OTHOIIEHUY (PaKTUIECKOTO COObI-
TVS1 — BBIOBITVS BEllM U3 BIIafleHVsI — He C/Iy4aiiHO U IPeCTaB/IAeTCs 3aK0-
HOMEPHBIM CJIefICTBMEM TOTO, YTO JOOPOCOBECTHBII IpUOOpeTaTe/Ib MOTyya-
eT Belllb OT JINI[A, KOTOPOe He MMeeT IpaBa Ha OTUYY’K/JaeMoe IMYIIeCTBO, U
AB/sAeTCs paKTUUeCKuM nprobperarenieM umyinectsa. [IpaBo co6cTBeHHO-
CTM Ha MIMYIL[ECTBO Y JOOPOCOBECTHOTO IproOpeTaTe/isi BOSHUKAET He BCTIe-
CTBMe Tlepexofa IpaBa Ha OCHOBAHUM CHie/IKY (psifia CIeNOK), a B pe3y/ibraTe
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COBOKYIIHOCTYU I0puandecKux (pakToB. B cBs3y ¢ 9TMM BOJIA Ha cOBeplleHMe
CHeNKM COOCTBEHHVIKA He MOXKET VIMETh PELIAIONIero 3HaYeHVsI, IOCKOIbKY
He cfiefiKa obecreyrBaeT BOSHMKHOBEHME ITpaBa y JOOPOCOBECTHOTO Ip1ob-
peTaTesis, B CBA3M C YeM KaKOM-/MOO0 IOPOK BOMIY IPY COBEPLUIEHUN CHENKIA
OKa3bIBaeTCsA MPPeTeBAHTHBIM.

BBupy 13noskeHHOro AB/IAETCA BEpHBIM yKasaHue B 11. 39 [locTaHoBnEeHNA
ITnenyma BepxosHoro Cypna Ne 10, [Tnenyma BAC Ne 22 ot 29.04.2010 «O He-
KOTOPBIX BOIIPOCAX, BOSHUKAIOUINX B CYAeOHOI IPaKTVKe Py pasperieHnn
CIIOpPOB, CBSI3aHHBIX C 3alIMTON IpaBa COOCTBEHHOCTY ¥ [PYIMX BEIIHBIX
npas»’ (ganee — [Toctanosnenne Ne 10/22) o ToM, 4TO HeleICTBUTETBHOCTD
CHIeTIKY, BO UCIIONIHEHNE KOTOPOI1 IepeJlaHO MMYIIECTBO, He CBUJETE/IbCTBY-
eT caMa 1o ce6e 0 ero BbIOBITUY 13 BJIafIeHNs MepelaBIIero STO MMYIIeCTBO
ymua nomuMo ero Boiy. CyzaM He0OXOAMMO YCTaHAaB/IMBATD, OblIA JIV BOJA
COOCTBEHHVKA Ha Ilepefiaqy BIaleHVs] IHOMY JIUITY.

HecmoTpsa Ha ykazaHHOe pa3bsACHEHNe, Cy[bl MHOITA BCTPEYalT TPYL-
HocTy iuddepeHanyy BoMy Ha OTYYKAEHVE By ¥ Ha BBIOBITVE Bl
"3 BrafieHNA. XapaKTepHbIM npumepoM ABnAeTca [loctanosnenue Ilaroro
apOUTPAXHOTO aNe/UIALVIOHHOTO cyza oT 25.01.2022 Ne 05AI1-8311/2021 1o
mermy Ne A24-2989/2021, B KOTOPOM YKa3aHO, 4TO «... BBIOBITVIE MMYIECTBA
IIOMIMO BOJIM COOCTBEHHNKA JIMeeT MeCTO He TO/IbKO TPy XMIeHUN, HO U B
pesy/nbTaTe MHbIX [eiiCTBUI, HAIpUMep MpU peann3aliuy UMYIIecTBa, Ipu-
0OpeTeHHOT0 Ha OCHOBAHMU CJENKU C IOPOKOM BOJM (COBEpIIEHHON IIOf
B/IVSTHMEM HACWINs, OOMaHa, CTeYeHNs TSOKEIBIX 00CTOSTENbCTB)»C.

[Tpu 3TOM B IOPUAMYECKOIT TUTEpaType BOJA Ha BBIOBITVE BElIM 13 BiIa-
OEeHMs MOAMeEHseTCA BOJIell Ha OTYYXK[eHMe MMyLlecTBa. lak, Hampumep,
aHa/MM3UpYys paccMaTpuBaeMoe ycnoBue, [I.A. CTpe/IbHUKOB yKa3bIBaeT, YTO
«KOTJIa MMYILECTBO IepecTaso IPUHAIIEKATb COOCTBEHHUKY 0e3 ero >kema-
HIA, TO TaKO€ MMYIECTBO BCeT/ja MOMIEKUT BUHANKALVY HE3aBUCKMO OT
dbakTopa 10O6pOCOBECTHOCTY MpUOOpeTaTens UIM BO3ME3THOCTY MPUoOpe-
teHus» [CrpenbHukos I1.A., 2021: 53]. Bons B aHHOM ciTy4yae paccMaTpuBa-
eTCsA B TPAJUL[MIOHHOM JJIA I0PUCIPYAEHLINN CMbICTIe YKeTaHM s, ONHAKO BOJIA
Ha BBIOBITIE BEIlM U3 BIAfIeHNsI CMEIIBAeTCs ¢ BOJIel Ha IpeKpalljeHue Ipa-
Ba COOCTBEHHOCTIL.

Taxoit mopxoz Helmb3s PU3HATh BEPHBIM, TaK KaK MMYIIECTBO IIepecTaeT
IPUHAIIEKUT COOCTBEHHUKY IO XKETaHMIO JIVIIb B CIy4YasiX CaMOCTOATE b~
HOTO PacHopsKeHUA COOCTBEHHUKOM MYILECTBOM, B TO BpeMs KaK IIPUCBO-
eHMe Belly COOCTBEHHMKA TPETbMMU JIMIIaMU BCerja IPOMCXOAUT BOIIpe-

> Poccwmiickas rasera. 2010. Ne 109. 21.05.

¢ TTocraHosenue [1sTOr0 apOUTPAXKHOTO ANEUIILMOHHOrO Cyfia oT 25.01.2022 Ne 05AT1-
8311/2021 mo menmy Ne A24-2989/2021 // CIIC Koncynprantllmoc.
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KU JKEMTaHMI0 COOCTBEHHMKA. BerecTBMe 9TOro Takoil MOAXOJ MCKIIOYaeT
3aIUTYy JOOPOCOBECTHOTO NIpHobpeTaTensd, KOTOPBI IprobperaeT MpaBo
COOCTBEHHOCT) Ha MMYILECTBO BOIPEKN JKEMTaHMI0 COOCTBEHHMKA. Takyum
06pa3oM, IpekpalieHye mpaBa cCOOCTBEHHOCTH II0 XKETaHUI0 COOCTBEHHMKA
KaK yC/IOBME 3aIUTHI JOOPOCOBECTHOrO IpnobpeTaTens MNIIano Obl BCAKO-
IO CMBIC/IA CYIIeCTBOBaHNE HCTUTYTA 3alUTHI JOOPOCOBECTHOTO Ipnobpe-
TaresA. PeneBaHTHOI JyIA Liejieil 3alUThl JOOPOCOBECTHOTO Npuobperaresn
ABJIAETCA TONBKO BOJIA Ha BBIOBITIIE BEIM 13 BIIaJJeHNUA.

CMelieHne BOM Ha BBIOBITIE BElM U3 BIQJICHUA U HA ee OTUYYXJeHue
pomyckaercs takoke B O630pe cyneOHOI MPaKTUKY 110 Jie/laM, CBA3aHHBIM C
ucTpebOBaHMeM XIIBIX TIOMEIeHNIT OT JOOPOCOBECTHBIX IIpuobpeTareei,
IO ¥ICKaM TOCY/JapCTBEHHbIX OPTaHOB ¥ OPTaHOB MECTHOTO CaMOYIIpaB/IeHNsA
(yrB. IIpesupumymom Bepxosnoro Cypma P® 01.10.2014)". Tak, IIpesuguym
Bepxosnoro Cypma B O630pe ykasbIBaeT, YTO B cUTyauumu, korga Poccmii-
ckaa Qegepanns, cydbbekt PP, myHnnmmanrbHoe o6pa3oBaHye He ABJIAIICH
YYaCTHUKOM JIOTOBOpa IIepefiauyl >KMIOTO IOMeIIeHUs B COOCTBEHHOCTD
rpakKIaHNHA, OHAKO IIPAaBO COOCTBEHHOCTH Ha 9TO XKIIOe ITIOMelljeHNe ObIIo
3apeTUCTPUPOBAHO 33 APYTUM JIUIIOM, KOTOpOe B JlaJbHeillIeM IPOu3Beso
ero OTYY)XX/eHue, Cy[bl IPUHMUMAIT pelleHre 06 MCcTpe6OBaHUM >KUIOTO
HOMeEILeHNs, B TOM YUCTIe OT HOOPOCOBECTHOTO IprobpeTaTess, Tak Kak B
yKa3aHHOM C/Ty4ae BBIOBITYE UMYIIeCTBA U3 BlIafleH1si COOCTBEHHMKA IIPOMC-
xopuio momumo ero Bomu. Kak BupHo, IIpesunuym Bepxosnoro Cypa nemaer
CYILIECTBEHHBIN aKI[eHT Ha TOM, YTO IyOIMYHO-TIpaBOBOe 0Opa3oBaHue He
ABJISIOCH CTOPOHOIT JOTOBOpA IIepefjadl )XMIOTO IIOMEIeHUsA B COOCTBEH-
HOCTbD, IIO[MEH:A TeM CaMbIM BOJII0 Ha BBIOBITHE BEIIM U3 BIAJCHNUA BOJIEN
Ha 3aK/II0YeHNe JOTOBOPa 00 OTYYX/IEHIY BelllYl, HeCMOTPA Ha TO, YTO perie-
BAHTHOI AAB/IAETCA TONbKO Ie€pBas BOMA.

He Bcerma TOYHBIMM OKa3bIBAIOTCH M TEKCTBI CY/leOHBIX aKTOB, IPUHM-
MmaeMbIx BepxoBubiM Cypom. Tak, HanpuMep, B onpenenenun ero Cyge6Hoi
KOJUIETVM 110 TPKAAHCKUM fientaM ot 14.12.2021 Ne 18-KI'21-137-K4® ykaza-
HO, 4T0 B cuny cT. 302 'K P® oTuyxzeHne uMymiecTBa yIoJTHOMOYEHHBIM
IpefCcTaBUTe/IeM COOCTBEHHVKA HeNMb3sl NPU3HATh COBEPLIEHHBIM ITOMUMO
ero Boiu. Takoil OAXOJ He AB/IAeTCA TOUYHBIM, TOCKO/NbKY HajM4dMe y ML
IIOJIHOMOYMII Ha OTYY>KJEHIe Bellll, T.e. Ha COBEPIIeHNME CLIeNIKM 00 OTUYX-
[IeHMN BelY, CaMo 110 ceOe He O3HAaYaeT BBIOBITVA BElM M3 BIAJEHUA COO-
CTBEHHMKA II0 ero BOJIe, TaK KaK BOJIA Ha COBEpIIEHNe CAENIKU 00 OTUyx/e-
HUM 11 BOJLA Ha BBIOBITIIE BElllM 13 B/IaJIeHNA He TOXXeCTBeHHbI. CoBeplIeHIe
YIIOJTHOMOYEHHBIM IPefICTaBUTENIEM CAEIKN 00 OTYY>K[eHUM UMYILEeCTBa He

7 Bromnerensb BepxosHoro Cypa P®. 2015. Ne 2.

8 CIIC KoncynbrantlImoc.
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IpeKpallaeT BIajjeHNsi COOCTBEHHMKA ITOCTO/IbKY, OCKOJIbKY COBEpLICHNUE
IOPUANYECKOI CLIeIKM BOOOIIe He IIpeKpallaeT BaafgeHns. s paspeleHns
BOIIPOCA O HA/IMYNM YCIOBUA JIs 3alUTBL JOOPOCOBECTHOTO MpuobpeTrare-
i1 B CIy4ae OTYY>KAEHVsI Bellly IIpefCTaBUTeNIeM HEOOXOAMO YCTAHOBUTD,
HepezaBa M COOCTBEHHMK Belllb BO BJaJeHVe IPeCTABUTEII0 WIN IIPO-
JOJDKWT BIIAJIeTh CaM, HaJie/MB IIPeICTaBUTe sl TONBKO OTHOMOYMEM Ha 3a-
K/TIOYeHNe JOTOBOPA, U He 3aBJIaJiel /iU MPeCTaBUTENb BEIIbI0 IPOTUB BOIU
COOCTBEHHKA.

ITo M3/10>)KEeHHBIM IIPUYMHAM CTIE[IyeT COITACUTBCS C IPABOIPUMEHNTE Ib-
HOJT IIPAKTUKOI B TOM, YTO UMYIIECTBO CINTAETCS BBIOBIBIINM U3 BIaJEHNs
10 Bo/le COOCTBEHHMKA B pe3y/ibTaTe AEMCTBUII TPETbUX JIULI, €CIM TaKoe
TpeTbe JINIL[O [epeaBaIo BeLy 110 IPOChie 1N ¢ BefoMa COOCTBEHHIKA MITH
JUIIa, KOTOPOMY COOCTBEHHNK Iepefiasl Belljb BO BIaieHme’.

B T0 >Xe Bpemsa KaTeropm4eckui BbIBOJI, YTO BOJIA Ha COBEPIIEHME CHIEeN-
KU 1 BOJISI Ha BBIOBITHE BellM U3 BIafeHMs IPECTAaB/IAIT cO00l pasHble
0 COMIePXKAHMIO BOMIY, He 03HAYAET, YTO B KXK/IOM CTy4ae HEOOXOAMMO OT-
Ie/IbHO OT BOJIM Ha COBEPIIEHNE CHE/IKM YCTaHABIMBATH BOJIIO HAa BBIOBITHE
uMyIecTBa 13 BrafeHns. CyliecTBYIOIIMe Y TUIa IOPOKY BOIY MOTYT OBITh
00YC/IOB/IEHBI TAKMM NICUXMYECKNMM COCTOSIHIMEM, KOTOPO€e MPUHIUIINATIBHO
VICK/TIOYAeT OCO3HAHHOE ¥ CBOOOJIHOE >KelaHye CyObeKTa OTHOCUTEIBHO Ye-
ro-m6o. He 3ps puMckas 0pUCIPYAEHINS UCXOAWIA U3 TOTO, YTO 6e3yM-
HbII1 He MeeT Boyu (furiosi nulla voluntas est).

ITo M3/10)KEHHBIM IIPUYMHAM CJIefiyeT IIPU3HATh BEPHBIM HOAX0f Bepxos-
Horo Cyfa, COracHO KOTOPOMY UMYILECTBO, OTYYXK/JeHHOE COOCTBEHHIKOM,
He MTOHVMMABIINM 3Ha4YeH)e CBOMX AECTBUII U He CIIOCOOHBIM PYKOBOAUTD
VMU B CUJTY TICUXMYECKOTO PACCTPOIICTBA, MOXKET OBITh UCTPeGOBAHO OT 10-
6pocosecTHOro Ipuobperarens'’. B Takyx cryyasx o4eBMIHO, YTO IPY Ha-
JIMYIUA TICUXNIECKOTO PACCTPOIICTBA, KOTOPOE MPUHIMITNAIBHO MCKII0YaeT
BOJII0 COOCTBEHHMKA U SIB/ISIETCSI OCHOBAHVEM Il IPU3HAHUS CHENKM He-

° Cm.: Onpepenenne Cyne6HOI KOMIErUY IO TpaXKJaHCKUM AenaM Bepxosroro Cyna PO
ot 29.08.2023 Ne 18-KI'23-105-K4; Omnpenenenne Cyne6HOI KOUIETUI [0 TPXKFAHCKUM Jie-
nam Bepxosroro Cyga PO ot 28.02.2023 Ne 19-KI'22-40-K5; Onpepenenne CyneOHOI Komte-
UM 1O TpaKAaHCKuM fenaM Bepxosroro Cyza P® or 31.05.2016 Ne 14-KI'16-9; Onpenenenne
Cyne6HOI KOJUIern 1o rpaXgaHCcKuM fienaM BepxosHoro Cyna PO ot 24.02.2015 Ne 5-KI'14-
175 n mp.

1 Cm.: Onpepenenne Cyzne6HOI KOIernn MO rpakgaHcKuM fenaM Bepxosnoro Cynma
P® or 29.11.2016 Ne 78-KI'16-61; Onpenenenne CyneOHOI KOIETUN 110 TPAXKAAHCKIM fie-
nam Bepxosaoro Cyma PO or 03.04.2018 Ne 2-KI'18-1; Omnpepnenenne Cyne6HOI Komternu
1o rpaxjanckum jienam Bepxosnoro Cyma P® ot 29.09.2015 Ne 2-KI'15-14; Onpenenenne
Cyne6HoII KO/Iernn 1o rpaxjaickuM fenaM Bepxosaoro Cyna PO ot 14.07.2015 Ne 5-KI'15-
83; Omnpepnenenne CyneOHOM KOIErnu 10 rpajaHcKuM fenaM Bepxosnoro Cyma PO or
13.01.2015 Ne 48-KI'14-11 u pp.
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IeVICTBUTEIBHO, YCTAHAB/IMBATD OT/ETIBHO BOJIIO Ha BBIOBITIE BEIIM U3 BJIa-
IeHUA ABIAETCA U3INIIHNM, IIOCKOIbKY O4E€BUIHO, YTO TAKOV BOMM Yy JINIIA
OBITb He MOXKeT. B TakMx cly4asx OTOX/IeCTB/IEHV BOMY Ha OTUYXKJEHME
BEIL[VI ¥ BOJIV Ha BBIOBITIIE U3 BIaJIeHNsI He IPOVICXOUT, HECMOTPSI Ha TO, YTO
Bepxosublii Cyj B IpMHIMaeMbIX CY/ieOHBIX aKTaX O PAETCs Ha HeJeVICTBI-
T€/IbHOCTD CHENKNU B CBA3Y C IIOPOKOM BOJIN.

5. Kpyr nuu, BOnS KOTOPbIX UMEEeT 3Ha4YeHue

AHanorn4HeIM 06pasoM OOCTOUT Jie/I0 C BBIOBITHEM BeIM U3 BIafieHUsA
JMIa, KOTOPOMY Belllb OblIa IepeflaHa COOCTBEHHNKOM BO BiafeHue. Crop-
HBIM, OfJHAaKO, fABJISIETCA BOIIPOC O 3HAYEHMM XapaKTepa BBIOBITVA MMYILe-
CTBa 13 BJIaJIeHMs JINI[A, KOTOPOMY Belllb BO BpeMEHHOE BJIaJieHNe TIepefjaHa
TeM, KOMY COOCTBEHHIK ITepefias Belllb BO B1afieHne. Takas CUTyaIys MOXeT
BO3HMKHYTb, HAIPUMeD, IIPU IIepefjade apeHAaTOPOM MMYIIeCTBa B CybapeH-
Iy ¥ MHBIX CTy4asX Iepefadl Bellyl BO BpeMeHHOe BJIajieHIe, KOIZIa 3TO JI0-
IYCTVMO B COOTBETCTBUM C OOBEKTUBHBIM IIPABOM U COIVIAIIEHNEM MEX[Y
COOCTBEHHVIKOM M B/IafIe/IbIIEM.

/3 6ykBanpHOro Tekcra cT. 302 I'K cnemyer, 4To penleBaHTHBIM IS pele-
HIISI BOIIPOCA O 3aluTe COOCTBEHHMKA UM JOOPOCOBECTHOTO Iprobperare-
JISL ABJIAETCA XapaKTep BBIOBITUA MMYIIECTBA U3 BIaJIeHNs VICK/TIOYNTETbHO
COOCTBEHHVKA WM JIMIIA, KOTOPOMY COOCTBEHHMK IIepefja/l Belllb BO BJIa-
neHye. TeM He MeHee, pellleHMe TAHHOTO BOIIPOCA 3aBUCUT OT ITOHVMMAHUA
[eICTBUTEIBHOTO CMBIC/IA CAMOTO YCTIOBMS O XapaKTepe BBIObITUA BeIlu U3
BJIaJICHNA.

OpnyH 13 OAX00B K 000CHOBAHMIO CYIIECTBOBAHNA TAKOI'O YC/IOBUSA CO-
CTOUT B TOM, 4TO [P Nlepefiaue MMYIIeCTBa BO BIaJieHVe TPEThero JInIa co6-
CTBEHHMK HeceT PUCK BbIOOpa KoHTpareHTa. Tak, Hanpumep, M.B. Koporko-
Ba II0JIaraeT, YTO Ha COOCTBEHHVIKA JIOXKATCSA HeOTaronpyATHBIE ITOC/IECTBIA
OTYY>KZIEHMA IPUHAIeKAIET0 eMy MMYIIeCTBa JIMIOM, KOTOPOMY OH BBe-
pun gaHHOe umymiecTBo [Koporkosa M.B., 2015: 42]. C aT0i1 TOYKY 3peHuUs
JVICC/IelOBaHYe XapaKTepa BHIOBITIA BEIM U3 BIIa[ieHNs JO/DKHO IPOCTUPATh-
Cs1 He Jjaziee JIUIIA, KOTOPOMY COOCTBEHHUK ITepefial IMYIeCTBO, BCIECTBIE
9Yero xapakTep BBIOBITVA BeIM U3 BIaJeHUA Apyroro muua (cybapeHpaTopa
VULV IHOTO JIVIIA, ITOJTYY9MBIIETO BEIllb OT TOTO, KTO IIOJIyINI €€ OT COOCTBEH-
HIKa) He uMeeT 3HadeHus. CiiefoBaTe/IbHO, JOOPOCOBECTHBI IpuobpeTa-
Te/b 3aIUIAETCs TAK)XKe B C/Iydae, eC/I Belllb BbIObIIA U3 BIafIeHNs TaKOTO
LA TIOMMMO BOJIY, TIOCKO/IBbKY Belllb BBIOBIIA 113 B/IA[JeHN TNI[A, KOTOPOMY
OblTa epefaHa COOCTBEHHKOM, T10 €T0 BOJIE.

I pyroit moaxop K 00bACHEHNUIO aHA/IM3UPYEMOTO YCIOBJsI COCTOUT B TOM,
4TO C OIpefe/leHMeM XapaKTepa BbIOBITMA MMYIECTBA U3 BJIAJCHUSA 3aKO-

83



Poccurickoe npaBo: COCTOSIHNE, MepCriekTnBbl, KOMMEHTapun

HOJlaTe/lb YCTaHAB/IMBAeT, KOMY U3 JABYX JIMI;: COOCTBEHHVKY WM JOOpO-
COBECTHOMY IIpMOOpeTaTe/o Mpolle 3alUTUTh CBOM IpaBa. Ilo maHHOMY
BOIIPOCY, HalIpMMep, B Y4eOHOII uTeparype ykasbiBaeTcs cienyiomee: «Ilo
CpaBHeHUIO ¢ HUM (co6cTBeHHUKOM. — JI.M.) 1O6pOCOBECTHBIIT BO3ME3JHBII
npuobpeTraTenb B CIy4ae OTOOPAHNA Y HETO Belly HaXOAWICS Obl B XyZALIeM
HIOJIOXKeHNM, MO0 OH, KaK IPaBU/IO, MEHbIlle 3HAaeT TO JINIIO0, Y KOTOPOTO OH
nprno6pert Bellb 1, COOTBETCTBEHHO, MIMeeT MEHbIIIe IIAaHCOB BO3MECTUTD 32
CYeT MOC/IeJHer0 MOHeCeHHble YOpITKY. HanpoTus, mpyu BeIOBITUY Bely U3
B/IaJleHNs COOCTBEHHMKA IIOMJIMO €T0 BOJIN B JIy4IIeM II0JIOKEHNH, B CMBICTIE
BO3MOXXHOCT) BO3MeIeHMsI YOBITKOB, OKa3bIBAETCs y>Ke JOOPOCOBECTHBIN
BO3Me3[IHBII IIpuobpeTarenb. B ormmune oT co6CTBEHHUKA, Y KOTOPOTO B
3TOJI CUTyalyu BOOOIe HeT KOHTPAreHTa, IpuobpeTare/b MMYILIeCTBA MMe-
eT TpecTaB/IeHNe O JIMLie, Y KOTOPOro OH KyIW1 Belb. ITo aToil mpuunHe
Belllb BO3BpalljaeTcsa COOCTBEHHMKY, 2 JOOPOCOBECTHOMY BO3ME3JHOMY IIPH-
obpeTaTeNno IpefoCTaB/IACTCA BO3MOKHOCTD IIOKPBITh BO3HUKIINE Y HErO
yOBITKM 3a cueT npopasia» [Ceprees A.IL., 2020: 811-812]. C Takoi TOYKM
3peHNA XapaKTep BBIOBITVA BV 113 B/IafIeHN A JINLIA, TIOTYYUBILIErO BElb OT
TOTO, KTO HIOTYYW/I €e OT COOCTBEHHVKA, TaK)Ke OKA3bIBAETCS He VIMEIOLIVM
3HAYeHNs, ITOCKOJIbKY COOCTBEHHMK 3HAeT CBOEro KOHTPAreHTa ¥ IOTOMY
CII0COOEH BO3MEeCTUTD IIOHECEHHBIe YOBITKY 3a €r0 CYeT.

BbyxBanbubii Tekct HOpMBI ¢T. 302 T'K Takke He ocTaB/sAeT COMHEHUN B
OTpUIIATETBHOM OTBETe Ha IIOCTAB/IEHHBII BOIIPOC. ITO, KAXKETCH, PaCXOINUT-
CsI C IeVICTBUTEIBHBIM CMBIC/IOM MHCTUTYTA 3aIUTHI JOOPOCOBECTHOTO IIPK-
obperarens U, B YaCTHOCTM, TAKOTO YC/IOBMUA KaK XapaKTep BBIOBITHS VIMY-
1jeCTBA U3 BJIAJIeHNs, KOTOPOe OCHOBAHO Ha MJiee 3alUThl IpuobpeTarens B
cmy4yae 6eCKOH(IMKTHOrO Iepexoyja MMYIIeCTBa U3 BIafIeH)sI OfHOTO ML K
npyromy. IIpucBoeHne Bemy MoMuMo BOJIM BIaJie/Iblja O3HAaYaeT HapyllIeHue
BJIaJIEHUA U, CIefJOBAaTe/IbHO, HEOOXOMMMOCTY 3alUThl YTPATUBIIETO BEllb
B/Iafiefiblia. B CBA3Y ¢ 9TMM HO/DKEH MMeTb 3HAUeHMe He TO/IbKO XapaKTep
BBIOBITIA BV U3 BIafieHNsA COOCTBEHHMKA U JINI[A, KOTOPOMY Belllb ObITa
nepefiaHa COOCTBEHHIMKOM BO BJIafIeHIIe, HO TAK)Ke XapaKTep BBIOBITHA BeIu
U3 B/IaJIeHNA JINIIA, KOTOPOeE IOTYYNIIO ee BO BIIafieHNe OT TOTO, KTO, B CBOXO
o4epenb, MOTTYYNTI ee OT COOCTBEHHUKA.

OrpaHnyeHue Kpyra JIul, XapaKTep BBIOBITA MMYILECTBA U3 BIAIEHV
KOTOPBIX VIMeeT 3HaueHe, VICK/IIOYNTe/TbHO COOCTBEHHNMKOM U JINIIOM, KOTO-
pOMY Bell[b IlepeflaHa COOCTBEHHNMKOM BO BJIaJleHNe, OKAa3bIBAeTCS BPEIHBIM
C TIOJIUTUKO-IIPABOBOJ TOYKY 3PEHYs, TOCKOIbKY CIIOCOOCTBYET CaMOBOJIb-
HOMY 3aXBaTy 4Yy>KOTO MMYILeCTBa ¥ NPHOOpeTeHns mnpasa cOOCTBEHHOCTI
Ha HaCU/IbCTBEHHO IIOJTy4eHHOEe MMYIIeCTBO. MeXAy TeM MHCTUTYT 3alln-
TBI TOOPOCOBECTHOTO IIproOpeTaTe/st He AB/AETCSA CIIOCOOOM Jlerann3arum
HAaCU/INsS ¥ IPOU3BOJIA, IIPY HAIMYUYU KOTOPBIX He MOXKET MMEeThb HeVCTBMUSL.
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JlaHHbIT MHCTUTYT ObOecleunBaeT HeOOXOAMMYI0 CTaOMIPHOCTD TPpakAaH-
CKMX IIPaBOOTHOIIEHNII, KOTOpast IPUCYTCTBYET TOIbKO IIPY Hepefade UMYy-
1[eCTBA 10 BOJIE OT OJHOTO B/IaJe/IbIIa K [PYTOMY.

VHCTUTYT 3ammThl FOOPOCOBECTHOTO IpuobpeTaTess MpusBaH obecre-
YUTh CTAOMIBHOCTD IPAKAAHCKMX IIPABOOTHOIIEHNIA, TO9TOMY 3aIUTa IPK-
obpeTaTeio Belu IpefoCTaB/IseTCs TOTAA, KOTZIa IIEPEXOJ Bell OT OJHOTO
B/IaiefIblia K IPYroMy Obl1 6€CKOHQIMKTHBIM, B OTCYTCTBIE CAMOBOJIBHOTO
HpUCBOeHNs uMyecTBa. HacuabcTBeHHOE (IIPOTUB BOMM BIafie/iblia) TIPK-
obpeTeHMe BelM HapyIIaeT LENOYKy 6eCKOHQIMKTHOTO NMPUCBOCHMS UMY-
1[eCTBA, KOTZ{a KK/l IPebIAYIINIT BIIajie/iel] OTKAa3bIBAETCs OT BIaJeHMs
B II0/Ib3Y APYTOTO U CBOEIT BOJIEN IIepeaeT Belllb.

Takum 06pasom, orpaHideHe Kpyra JInil, XapaKTep BBIOBITISI UMYIIeCTBA
U3 BIaJleHNsI KOTOPBIX MeeT 3HaueHNe, UCKII0UYNTEIbHO COOCTBEHHUKOM 1
JINIIOM, KOTOPOMY Belllb IepefjaHa COOCTBEHHUKOM, O3HAYAeT paspelleHIe
BOIIPOCA O KOHKYPEHIIMY IIPaB 1 3aKOHHBIX IHTEPECOB COOCTBEHHNUKA U J10-
6pocoBecTHOrO Mprobdperarens 6e3 ydera JeiiCTBUTEIBHOTO CMBICTIA aHAIN-
3UpyeMOrO0 YCTIOBYA 3alIUTHI ZOOPOCOBECTHOTO IPHoOpeTaTes.

6. B3anmMocBS3b rpaX4aHCKOro 1 yroJioBHOro rnpasa

OtpenpHOrO 06CYyXzeHNs TpebyeT BOIPOC B3aMMOCBS3U T'PAXKJAHCKOTO
Y YTOJIOBHOTO IIpaBa B cBeTe TOro, 4To B II. 1 ¢T. 302 I'K npamo ykasaHo, 4To
COOCTBEHHVK MOXKeT MCTpeOOBaTh MMYIIECTBO OT HOOPOCOBECTHOTO IIPK-
obperatess, eci OHO ObIIO moxuieHo. [IpaBonpruMeHnTeIbHAS IPAKTUKA
CTAJIKMBAETCsI CO CTy4yasiMM, KOTZIa IMYIIECTBO ObUIO MOXMUINEHO B pe3yib-
TaTe COBEPIIEHM IPeCTYIUIeHNs. XapaKTePHbIM IIPUMEPOM SBJIAETCA JeTIO,
10 pe3y/nbraTaM KoToporo npuHATo Iloctanosnenne [Ipesnanyma Boicuero
Apburpaxsoro Cyga ot 24.05.2012 Ne 17802/11 mo ey Ne A40-99191/10-
113-875", BKOTOPOM CYZi OTMETIJI, YTO IIPY YCTAHOBJICHNUY IIPUTOBOPOM Cyfa
¢dakTa XMIIeHNA MMYIecTBa COOCTBEHHUK 9TOTO IMYIECTBA OCBOOOXK/IaeT-
Cs1 OT HeOOXOIMMOCTY JIOKa3bIBaTh OTCYTCTBJE BOIM Ha €T0 OTUYX/eHIE U
HeoOpOCcOBECTHOCTY IpMoOpeTaTesis, IOCKOIbKY NOXUIEHHOE MMYIeCTBO
MO>XeT OBITh UCTPeOOBAHO 1 Y JOOPOCOBECTHOTO pMOOpeTaTens.

CaMo TMoOHATME XMILEHMs [AaHO B IpUMeYaHuM K cT. 158 YromoBHoro
kopekca Poccuiickoit @epgepanun'® (nanee — YK P®; VK), koropoe mpen-
CTaBjIsieT coO00T COBepIleHHbIe ¢ KOPBICTHOM I1e/IbI0 TPOTUBOIPABHbIE Oe3-

"' Tlocranosnenne Ilpesuamyma BAC P® ot 24.05.2012 Ne 17802/11 mo pemy Ne A40-
99191/10-113-875 // CIIC Koncynprantllnoc.

12 Yronosubiit Kopiekc Poccniickoit @enepanuu ot 13.06.1996 Ne 63-®3 // C3 PO. 1996.
Ne 25. Cr. 2954.
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BO3Me3/IHOe U3DBATHE U (1) obpalleHye Yy)KOro MMYIIeCTBa B IIO/Ib3Y BI-
HOBHOTO VIV PYTUX JINL], IPUYVHMBIINE YIepO cOOCTBEHHUKY MIV MHOMY
BJIaJIe/IbIlY 3TOTO MMYyLIecTBa. IIpy 9TOM OHATHE XUILEeHN s, KAaK OTMedaeTcsA
B JINTEPAType, PacIpOCTPaHAETCA Ha IPYIIY OFHOPOSHBIX IpeCTYIUIeHNI,
OIVICAaHHBIX B CT. 158-162, 164 YK [Uyuaes A.J1., 2019: 659]. B cBoIO 04Yepensp,
aHa/IM3 Pa3/INYHBIX COCTABOB IPECTYIUIEHNUs, KOTOpPbIe COCTOAT B XUIIEHUN
VIMYIL[ECTBA, TIOKA3bIBAET, YTO B OFHMX C/Ty4asIX XUILEH JINI0 probpeTaeT
Bell[b HE3aBUCKMO OT BOJIM WM IeNCTBUIT COOCTBEeHHMKa (KpaXka, rpabex),
B TO BpeM: KaK /i1l OT/e/IbHBIX CTy4aeB XUILEHMA XapaKTepHa Iepefiada ca-
MUM COOCTBEHHUKOM MMYILeCTBA MY, COBepILIatolieMy npectymieHne. Ha
CyILeCTBeHHbIe pa3nnuus GopM XuileHus obpamjan BHuMaHue b.b. Yepe-
IaXJH, KOTOPBIil 1I0 JAaHHOMY IIOBOAlY YKa3bIBas ciepyoiee: «IIpucsoenne
BBEPEHHOI0 VIMYIIECTBA ¥ 3/I0YHOTpebIeH e JoBepyeM Wiy OOMaH B IIe/AxX
HO/Ty4YeHUsI UMYIeCTBa (MOIIEHHNYECTBO) XapaKTepHBI Te€M, YTO BBIOBITIE
BelV U3 B/IaJieHsi COOCTBEHHVIKA IIPOVCXOINT 110 BoJie COOCTBeHHMKa» [Ue-
penaxuu b.B5., 2001: 189]. J1310’keHHOE CBUJIETEILCTBYET B IO/Ib3Y TOTO, YTO
€VIHOTO IOAIXOfIa K XMILEHNIO MMYIeCTBa B PaMKaxX YC/IOBUA O XapaKTepe
BBIOBITHSA BEIY U3 BIaleHNsA ObITh He MOXKET.

HecMoTps Ha eMHYI0 TEpMUHOIOTNIO, IIPECTAB/IACTCS, YTO CBA3Y MeX-
Iy TPaKJaHCKUM ¥ YTOJIOBHBIM IIPaBOM B JIAHHOM C/Iy4ae He MMEeTCs IO
cnegyromum npuarHaM. ML.IO. Yenbles B mccnefoBaHuM MeXOTPaCcIeBbIX
cBs3eil obpallay BHYMaHIE Ha CYILIeCTBOBaHME JABYX BUIOB CBs3€Nl Pak-
JAHCKOTO ¥ YTOJIOBHOTO ITpaBa: OXPaHUTENbHYIO ¥ OXPaHUTEIbHO-Peryid-
TUBHYIO, OTMeYas, YTO OXPAaHUTE/IbHAsA CBA3b BbIPa)KaeTCsAd B COBMECTHOM
IeVICTBUMU TPa’KJAHCKO-IIPABOBLIX 1 YTOIOBHO-TIPAaBOBBIX HOPM, a B pPaMKax
OXPaHUTEIbHO-PETY/IATUBHON B3aMMOCBA3YM IIPYM Peanusaluyt HOPM TpaxK-
JAHCKOTO IIPaBa IIOBeleHYeCKMEe aKThl MOTYT OCYIL[ECTB/IATHCSA C y4€TOM YTO-
JIOBHO-IIPAaBOBBIX ITpeAnucanmit (peammusaryisi IpodumakTudeckoi GyHKInm
yronoBHoit orBeTcTBeHHOCTH) [Uenpime M.IO., 2008: 181].

OxpanutenbHyio cBasb HopM cT. 302 I'K n cr. 158-162 n 164 VK cneny-
eT VICK/TIOUNTD, TaK KaK IPMMeHeH)e MHCTUTYTa 3alUThl JOOPOCOBECTHOTO
npuobperaTenss BO3MOXXHO 0e3 IIpYMEHEHNS YTOJIOBHO-IIPABOBBIX HOPM.
Tem 60onee HopMa cT. 302 I'K He sB/IsIeTCSI OXpaHNUTEIBHON 1 HE IIPeCIefyeT
eIV HaKa3aHMs CyObeKTa, IO9TOMY Ha3BaHHbIe HOPMBI He MOTYT VIMETh CO-
BMECTHOTO AelicTBYA. Hanndne oXpaHUTENbHO-PETyIATUBHON B3aIMOCBASHU
HOPM B JJaHHOM C/Ty4ae Tak>Ke He HaOII0faeTcs], IIOCKOIbKY yKa3aHye B CT.
302 Ha XuIeHne He MeeT LIe/IbI0 IPENYIPENUTD COBEPIIEHNE IIPECTYIIEHNUA
11, C7IefJOBATE/NbHO, He BLINONMHAET IPOGIIAKTNYeCKYI0 GYHKIVIO YTOTTOBHOM
oTBeTCTBeHHOCTN. CKOpee, peub MUJleT O IepedyyucieHn XUIeHNs B 4ucie
YJaCTHBIX C/Ty4aeB BBIOBITVA BEIY U3 BJIaJleHVsI IOMMMO BOJIY, T.€. MCKITIOUM-
Te/IbHO B I'PXKJaHCKO-TIPABOBOM CMBICTIE.
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YronoBHOE NpaBO — OXPaHMUTEIbHAsI OTPAC/Ib IIPaBa, B OT/INYNE OT IPaK-
JAHCKOTO, B KOTOPOM IIpe06IafaloT perysTUBHbIE IIPaBOBbIe HOPMBI, a Te
HEMHOTVe OXpaHWTEe/IbHbIE IIPAaBOBbIe HOPMBI, KOTOpbIe IPUCYTCTBYIOT B
TPaKIaHCKOM IIpaBe, HAIpaB/IeHBbl, B IIEPBYI0 OYepe/ib, Ha 3aIUTY IIPaB II0-
CTpafiaBLIETO OT IPaKAAHCKOTO IpaBoHapyuIeHys muma. B.®. Skosnes omm-
ChIBaJI CYIIHOCTHBIE PA3/IN4ys MEX/Y IPaKJaHCKUM U YTOJIOBHBIM IIPaBOM
cnepyromuM obpasom: «Ecmu peannsanus yrolnoBHOro rpaBa B KOHKPETHBIX
IIPAaBOOTHOLIEHNAX O3HAYAeT IIPYMEeHeHNe CAHKIINIL, YTO HeM30eKHO CBA3a-
HO C IPUHYXX/IeHNEeM, TO peany3alysa IPaXJaHCKOTO IIpaBa IMPONUCXOINT, B
IIepPBYIO O4Yepesib, B BIJIe OCYIIeCTB/IEHVS AMUCTIO3VUIINIL €70 HOPM U IIPY HOP-
MaJ/IbHOM ee pa3BUTUY B IPUHY>KJEHUN He Hy>KaaeTcs» [AIkosnes B.®., 2012:
35]. ITo u3/MOKeHHBIM IIPUYMHAM CBSI3b YTOTIOBHOTO ¥ TPAXXJAHCKOTO IIpaBa
MOYXET MPOSIB/IATHCS, B IIEPBYIO OYepelb, IIPY peannsaluy OXpaHUTETbHBIX
MEXaHM3MOB, B TO BpeMsI KaK MHCTUTYT 3aLUThI JOOPOCOBECTHOTO Iprobpe-
TaTess K TAKOBBIM OYEBMTHO HE OTHOCUTCSL.

Boree Toro, B3auMOCBsA3b KaXKeTCSI COMHUTEBHON C Y4eTOM HaM4uus B
YTOJIOBHOM IIpaBe Ipe3yMniyy HeBMHOBHOCTH (cT. 49 Koncturynunm Poc-
curickoii @epmepaunn'®), YTO MpU HAIMYMUM B3aMMOCBSI3M TPAKJAHCKOTO U
YTOJIOBHOTO IIpaBa B YaCTy XUIIEHVs MMYIIeCTBa IPUBOANIO OBl K pasny-
HOMY paspelleHNIO CII0pa UCKITIOUNTENbHO MICXOMS U3 TOTO, BbIHECEH /U IIPH-
rOBOP B OTHOILIEHMM JINI[A, TIOXUTUBILErO Belpb. [Ipn 3TOM 04eBUHO, YTO
Ha/IM4ye IIPUrOBOpaA CyZia IMIIb MOATBEP>KAaeT (aKkT COBEpLIEHNS IPecTy-
IUICHVA C LIe/IbI0 IPUMEHEHN YTOTIOBHOTO HaKa3aHus, B TO BpeMs KaK B paM-
KaX MHCTUTYTA 3aIUThI JOOPOCOBECTHOTO NproOpeTaTe/s MMeeT 3HaYeHIe
He QaKT COBepIIeHNsI IPeCTYIUIeHNs], @ BBIOBIIO /IM MYIIeCTBO 13 BIaIeHIs
COOCTBEHHVKA WM/IM JIMIIA, KOTOPOMY OHO OBbUIO IepefjaHO COOCTBEHHUKOM,
TI0 BOJIe YUY ITIOMMMO Bo/u. [0 M3/10)KeHHBIM IPUYMHAM NIPUTOBOP CY/a, U3
KOTOPOTO CJIefyeT, YTO MIMYILECTBO OBIIO IOXUINEHO (TeM 6ojee ¢ y4eToM
pasmM4HbIX GOpM XUIeHNMs), caMo O cebe He O3HayaeT HeM3OeXHOro Vc-
Tpe6OBaHMA IMYILECTBA OT ZOOPOCOBECTHOTO IIpMOOpeTaTeIA.

3akJioyeHue

3akpertenHoe B cT. 302 T'K ycnoBue o ToM, 4TO COOCTBEHHMK BIIpaBe UC-
Tpe6OoBaTh MMYIIECTBO BO BCEX CTy4asAx, KOIZA MMYILECTBO YTEPSAHO COO-
CTBEHHMKOM VI JIUIIOM, KOTOPOMY MIMYIIECTBO OBIIO IepefiaHO COOCTBEH-
HVKOM BO BJIafIeHMe, MO0 MOXUIIEHO Y TOTO MU APYToro, MO0 BhIOBLIIO U3

B Koncruryumss Poccmiickoit  ®emepanm  (IpUHATa BCEHAPOJAHBIM — TOTIOCOBAHUEM
12.12.1993, ¢ u3MeHeHUsIMY, Of0OOPEHHBIMI B XOfie 001epoccuiickoro roocoBanmst 01.07.2020)
/I CIIC KoncynpranT ITmroc.
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X BIaieHNs VMHBIM IIYTEM IIOMMMO MX BOJIN, ABIACTCA HCO6XO,IH/IM])IM JIv) o2t
3ammuThl foO6pocoBecTHOrO Nnprobpetarens. [IoTpeOHOCTD B TAKOM YCTIOBUY
IPOJVIKTOBAHA TeM, YTO MHCTUTYT 3AIUTHI JOOPOCOBECTHOTO IprobpeTa-
Te/Isl IPU3BAH 00eCIeYnTh CTAaOMIBHOCTD TPAXKAAHCKMX MPABOOTHOLIEHNI],
KOTOpaA NPpUCYTCTBYET B C/Iy4ae Nepeadn BEUM OT OHOTO /InLia K ApyroMmy.

Takoe YCI0BYI€ PEAKO ABIAECTCA IIPEIMETOM CAMOCTOATE/IbHDIX HAYYHDBIX
uccnefosanmii. 1o HacTos1Iero BpeMeH! B JOKTPYHE 1 IIPABONIPUMEHUTE I b-
HO IIpaKTNKE BCTPEYIAIOTCA OTOXAECTBIIEHNMA BOJIM Ha BbI6bITI/Ie Ben "3
BiaageHMA C BOJIEll Ha OTUYXJI€HNE BEIIM, B TO BPEMA KaK TOJIDBKO II€pBasd
BO/IsA (Ha BBIOBITIE Bell U3 BJIafieHNsI) pe/ieBaHTHA I JAHHOTO YCIOBMSL.
He)IOCTaTOK HJOKTPHMHAJIbHbIX pa60T 110 JaHHOMY BOIIPOCY IIPUBOJUT K TOMY,
4TO CyfieOHast IPAKTIKA 3a49aCTYI0 CTA/IKMBACTCS € IpobieMaMit TeopeTinde-
CKOTO XapakTepa.

HOI[ BllafeHNEM B JaHHOM YCJIOBUNM ITOHMMAETCA (baKTI/I‘IeCKOC TocCIion-
CTBO /MLA HaJ, O0beKTOM BrIafieHVs. Teopus I0pUAMYECKOTO BIaJieHNs He
IpUMeH)MA K MHCTUTYTY 3alUThI JOOPOCOBECTHOTO IpuobpeTaTens, a pac-
IpOCTpaHeHMe KOHLEIINN «KHVDKHOTO» BIaJIeHNsA NIPUBOINT K AnuddepeH-
LIMPOBAHHOMY ITOfIXO/[Y B BOIIPOCE O 3ainTe JOOPOCOBECTHOTO MpHoOOpeTa-
TEA.

Hanboree guCcKyCCMOHHBIM OCTAETCsI BOIIPOC O 3HAYEHWI BOJIM B BOIIPOCE
BBIOBITUA Bewy U3 BraageHnd. Hanbosee yacToe MOHMMaHMe BOIU KaK >Ke-
JIaHVA IIO3BOJIAET B 6OHbH.H/IHCTBe ClIyqdaeB IO3UMTUBHO Pa3pe€lINTb BOIIPOC
KOHKYPEHLIMY MEeXJY 3alUTOil COOCTBEHHMKA M HOOPOCOBECTHOTO IIPH-
obpeTare/isi, OfHAKO TAKOIl IIOAXOJ BCTpedYaeT TPYSHOCTY B Psifie C/IyYaes.
HPCHCTaBHHeTCH, 4TO BOJIA B JAaHHOM YyC/IOBUM HE€ MOXXET ITOHMMATbCA MC-
KJIIOYUTEIbHO B KAa4Y€CTBE JXE€IaHMA Ha IIEpefady BEIM 11 BO3HUKATb B MO-
MEHT TaKoOu nepenavn. Bonsa Ha BI)I6I)IT]/IC BeIM "3 BAAJCHUA (bopMMpyeT—
s [0 IepefadyM U 3aK/I04eHa B OCHOBAHMY Iepefady Belll): B TOM CIydae,
Korga OCHOBAaHME BI)I6I)ITI/IH Be€M 13 BAAAE€HMA BO3HIUKIIO II0 BOIE I OTpa-
XaeT BOJII0 COOCTBEHHMKA Ha TOOPOBOJIbHYIO Iepefiady MMYIeCTBa, IMeeT
MECTO BbI6bITI/[e UMYyIIeCTBa 3 B/IaJ€HNA 110 BOJIE. Ecmu ocaoBanue BbI6bI-
TUA VIMYLIECTBA U3 B/IAA€HNA BO3HMKI/IO IIOMMMO BOIN U, TAKUM 06pa30M,
PacxoauTcs ¢ BOJeil COOCTBEHHMKA, TO Ilepefjada UM MMYIIeCTBa, XOTs Obl
" COBEPLUICHHAA ,I[O6POBO)'IBHO, CBUIETENIBCTBYET O BBIOBITUN umyimecTrna 13
B1ageHIA IIOMIVIMO BOJIN.

B psge cnydyaeB MMyInecTBO COOCTBEHHMKA MOXKET OTYYXKAATbCS Tpe-
TbUM JINIIOM Ha 3aKOHHOM OCHOBAaHWUIL. B Takmx Cny4dadax Mnpun OTCYTCTBUN
Iiepexofa mpaBa cOOCTBEHHOCTH K mprobpeTatenio (Hampumep, B CBA3K C
HeJIeVICTBUTENIBHOCTBIO CIE/IKY, Ha OCHOBAHUM KOTOPOIT YIPaBOMOYEHHDII
OTUYXIATE/Ib OTYYXXIACT I/IMYH.[CCTBO) BOIA CO6CTB€HHI/IKa OTHOCHUTE/IIBbHO
BI)I6I)ITI/IH BelIN 13 B/IaJ€HNA HE IMEECT SHAYCHN A. HPI/I Ha/IM4mMmn HECKOJIbKIMX

88



J.A. ManbbuH. Xapaktep BblObITYS UMYLLECTBA U3 BaAEHWS B UHCTUTYTE 3aLLNTbI

yIIpaBOMOYEHHBIX IMeeT 3HaueHye BOJIs TOTO JINIIA, KOTOPOe BIafieeT U OT-
qy>KJaeT MMYIIeCTBO.

[Tpu sTom x0T B cT. 302 yKa3aHO, 4YTO COOCTBEHHMK BIIpaBe UCTPeOOBaTh
VIMYIL[eCTBO, KOTZIa OHO BBIOBUIO 13 BIafieHNsA COOCTBEHHNMKA U JINIA, KOTO-
POMY COOCTBEHHNK IIepefas Belllb, IOMUMO BOJIM, IMeeT 3Ha4eHNe TaKxKe
XapakTep BBIOBITHA Bl 13 BIaJieHNA /IUIja, KOTOPOMY OHa OblIa IepefjaHa
TEeM, KOMY caM COOCTBEHHMK Itepefar Belyb. OO0CHOBaHIE 3TOTO COCTONUT B
TOM, YTO CAMOBOJIHOE, BOIIPEKI BOJIE, M3BATVIE BEIM Y TAKOTO /IMI[A ABJIAET-
Cs1 aKTOM HaCW/IVA M IIPOM3BOJIA ¥ TOJDKHO CITYKUTbh OCHOBAHUEM JIIA 3aIl-
TBI TAKOTO BJIafiefIblia U, COOTBETCTBEHHO, COOCTBEHHMKA. VIHCTUTYT 3amin-
TBI JOOPOCOBECTHOTO MPUOOpETATENSI HE SIBSIETCS] CPENCTBOM JIeTann3aiinn
IPOM3BOJIA Y HACWINA, TIO9TOMY He MOXKET IMETb MeCTa B TaKMX CITydasXx.

Hecmorps na 10, 4T0 B CT. 302 B 41ce ciny4aes, KOrga cO6CTBEHHUK BIIpa-
Be UICTPeOOBaTh MMYILECTBO, HA3BAHO XUII[eHNe, TAKO TEPMIH, TeM He Me-
Hee, He IMeeT YIOJIOBHO-TIPABOBOTO COJlEP>KaHNs, IIOCKOIbKY B3aMIMOCBSI3Y
MeXZy TPaKIaHCKUM U YTOTIOBHBIM IIPAaBOM B JJAHHOM BOIIPOCE He MMEEeTCS.
VHCTUTYT 3a1uThl ZOOPOCOBECTHOTO NPUOOpeTaTe A COREPIKUT PETYIATUB-
Hble IIPaBOBbIe HOPMBI U NPYMEHAeTCA 0€30THOCUTETIPHO K YTOJIOBHO-IIpa-
BOBOJI KBa/M(PUKALMY U HAIMYYA IIPUTOBOPA II0 YTOTIOBHOMY JIETTY.

CymecTBOBaHNe MHCTUTYTA 3aIUTHI JOOPOCOBECTHOTO NpHoOpeTaTens
He 03Ha4aeT OTCYTCTBUA Y COOCTBEHHMKA BO3MOXKHOCTY 3aIUTHl HAPYILIEeH-
HBIX IIpaB, HO OPMEHTUPYeT COOCTBEHHUKA Ha NpeNbsAB/IeHMe JCKa K JINIY,
II0 BMHE KOTOPOTO Belb ObUta yTpadeHa. ITO obecredrBaeT CKOpELIyIo
3aIUTY IpaB COOCTBEHHUKA Oe3 OKasaHMs BIMAHNA Ha IpaBa M MHTEPECHI
TPETbUX /UL, YeM 00ecreunBaeTCsi CTaOMIBHOCTD IPAXKJAHCKUX PABOOT-
HOILIEHNII: BELIIHbIX IPABOOTHOIIEHNUIT — IPU3HAHUEM VIMYIIECTBA IPUHA-
JIeKAIM 100POCOBECTHOMY IPHOOpETaTeNo, KOTOPOrO TPETbU JIMLA yXKe
BOCIIPMHMMAIOT B KayecTBe COOCTBEHHMKa BCENCTBUE 0OeCKOH(MIMKTHOTO
IpUCBOEHUS Bely (ZoOpOBOIbHAs Mepefjada Bellyl OT OJHOTO BIafiesiblia K
ApPyromy), 06s53aTe/IbCTBEHHBIX IIPAaBOOTHOIIEHNIT — OTCYTCTBUEM B3aM-
HBIX IIPeTeH3UI CTOPOH II0 BO3MEIIEHNIO YOBITKOB, BOSHMUKIINX B CBA3Y C
uctpeboBaHmeM COOCTBEHHMKOM Belly, ObIBILE 00bEKTOM 005I3aTeNbCTB.

Takoe pemreHye NMPOAVIKTOBAHO IOJUTUKO-IIPABOBBIMY MOTMBAMMU IS
obecriedeHNst CTaOVIBHOCTY IPXXJAHCKOTO 000pOTa, IOCKOIbKY MCTpebo-
BaHIe COOCTBEHHMKOM Belly OT JOOPOCOBECTHOTO MpuobpeTaresisi HpUBEIO
ObI B IHAMMKY B3a¥MHbIe IPUTA3aHNs CYO'beKTOB Pas/IMYHbIX IIPAaBOOTHO-
IIeHNMIL: JOOPOCOBECTHBIII IIpHoOpeTaTeNnb 0OPATUTCS K KOHTPAreHTY C UC-
KOM O BO3MellleH! YOBITKOB, BO3HUKINNX B CBSI3YU C UCTPeOOBAHMEM Y HETO
Bell), @ TAKOJI KOHTPAreHT, B CBOIO 04Yepe/ib, 00PaTUTCS € ICKOM O BO3Mellje-
HVM YOBITKOB K CBOEMY KOHTPAreHTy 1 T.[I. 1O TeX II0P, II0Ka VICK O BO3Mellje-
HUM YOBITKOB B KOHEYHOM CUeTe He OyfieT Ipe'bsAB/IeH K JINILY, KOTOpOe pac-
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HOPSANIOCH TIPEJOCTaB/ICHHOl BO B/IaJieHNe Bellblo COOCTBeHHMUKA. Takum
00pa3oM, MHCTUTYT 3alINUThI FOOPOCOBECTHOTO MpHOOpeTaTens TakKe MO-
XKeT ObITh PacCCMOTPEH KaK 97IeMEeHT MeXaHM3Ma 3alVThl IpaB COOCTBEHHM-
Ka, KOTOPBIiT 0OecrieynBaeT CTabUIbHOCTD TPAXKJAHCKUX [IPABOOTHOIIEHNIL.

VHCTUTYT 3ammThl JOOPOCOBECTHOTO HpMOOpeTaTens sIBSIETCS KOM-
IIPOMICCOM MEXJy YaCTHbIM (KOHKpPETHBIM) MHTEpPecoB COOCTBEHHMKA U
OOLIVIM MHTEPECOM CYOBEKTOB IPaKIAHCKMX PABOOTHOIIEHMII B CTaOWIb-
HOCTM TaKMX OTHOLIEHNIL. B TO >ke BpeMs coOOCTBEHHMK, OYy4n 4acThio 06-
1eCTBa, TAaKXe IOJTyYaeT BBITOAY OT TaKOro MHCTUTyTa. Kak momguepkuBan
JK.-2K. Pycco: «Kaxkpplit u3 Hac nepefaeT B o01Iiee JOCTOSTHME U CTAaBUT IO
BBICIIIee PYKOBOJICTBO OOIIjeil BO/IY CBOIO JIMYHOCTD I BCE CBOM CUJIBL, U B pe-
3y/IbTaTe /IS HaC BCeX BMeCTe KXK/bI1 WIeH IIpeBpalliaeTcs B Hepasie/IbHYI0
qacTb 1enoro» [Pycco XK.-JK., 1998: 208].
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AHHOTauma

B cTtatbe NpoBOAMTCS aHaNN3 HAYYHOW MbICIM O COOTHOLLEHUM Ny6INYHO-NPaBOBbIX U
4YaCTHOMPABOBbLIX HA4Yas B PErYIMPOBAHNN TPYA0BbLIX OTHOLLEHWIA. [1py 3TOM YacTHONpa-
BOBbIE Ha4yana NMPUCYTCTBYIOT JILLb B HEKOTOPbIX MHCTUTYTaxX TPYAOBOro npasa (Coum-
aslbHOE MapTHEPCTBO, TPYA0BOW JOroBOp, 3apaboTHas nnata, paboyee BpeMsi, BpeMs
oTabixa). OgHako rocyiapcTBO BMELLMBAETCS U 3ECh, YCTaHABNMBAS HUXHME Npeaesb
[OroBOpeHHOCTEN. [1ns BCex OCTaslbHbIX MHCTUTYTOB XapakKTepHbl NPenMyLLeCTBEHHO
nyGAMYHO-NpaBoBble Havana. Takum obpa3om, nybnanmyHO-NpaBoOBbIE HaYana Tak um
MHa4Yye NPUCYTCTBYIOT BO BCEX MHCTUTYyTax TPYAOBOro npasa M 3HAYMTENbHO NpeBasnu-
pytoT B 6onbLueit ero 4actu. Ha ocHOBe MCCnenoBaHns COAEPXaHUS 3aKPENIEHHbIX B
TpyooBoM kogekce Poccun uenen n 3agad TpyAOBOro 3aKkOHOAATENbCTBA AOMOSHU-
TeNbHO [0Ka3blBAETCH, YTO TPYAOBOE NPaBO OTHOCUTCS K cepe nyGnnyHO-NpaBoBOro
perynupoBanusi. Jelicteytowas KoHctutyuusa Poccun, 3akpensnss 6a30Bble NMPUHLMMI
TPYA0BOrO 3aKOHOAATENLCTBA, N3HAYaIbHO ONpPeaennia BEKTOP OTHECEHUS TPYAOBOIO
npasa kK nybnnm4HO-NpaBoOBbIM HaykaMm. B HacToswee Bpemsa cT. 1 TpyaoBOro kogekca
3aKpenseT yCTaHOBMIEHVE rOCYAaPCTBEHHbIX rapaHTUN TPYAOBLIX MPaB 1 cBOGO, rpax-
[aH, co3faHne 61aronpuUsSTHbIX YCNOBUIA TPyAa, 3alimTy NpasB U MHTepecoB paboTHMKA
1 paboToparens B Ka4eCTBe Leneli TpyooBOro 3akoHoaarenbcTea. lNpu aTom rocynap-
CTBO BbICTYNaeT OCHOBHbIM PEry/IITOPOM M rapaHTOM UX OCYLLECTBIEHUS, YTO JaeT OC-
HOBaHWS OTHECTM TPYA0BOE NMPaBo K Ny6AMYHO-NPaBOBLIM HaykaM. [Mpu nccnenosaHnm
COBPEMEHHbIX Liefielrl NPaBoBOro peryampoBaHnsa TPYAOBbLIX OTHOLLEHWI obpallaeTtcs
BHMMaHMeE Ha TO, 4TO GOPMYNMPOBKA O LLEeNSX 1 3agadvax TPYAOBOro 3akOHO4ATENBCTBA
He CcnocoOCTBYET YKPENIEHWIO rapaHTUii TPYAO0BbIX NpaB PaboTHMKOB, CO3AAET YCIO-
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BUS yLLEMNEHNS NpaB pabOTHUKOB, OOCTUIHYTbIX B FOAbl COBETCKOW BnacTu, 1 BeaeT
K YCUNIEHMIO COLManbHOM HanpPsi>K€HHOCTWN B 0OLLLECTBE, NMOCKOJIbKY rOCYAapPCTBO MOA-
nepxmBaeT B Oonbluel cteneHn pabotoaarens (a He paboTHKMKA) B yLLepb ero npasam u
3aKOHHbIM MHTepecaM. Mexay TeM To4Has GOPMYMPOBKA U 3aKOHOAATENbHOE 3akpe-
nieHve uenei n 3agad TpyaoBOro 3akoHoaaTenbcTea 6yaeT cnocobCcTBOBaTL PasBu-
TUIO TPYOOBbIX MPABOOTHOLLUEHN, 06ecrneyeHnto 3aKOHHOCTY B MPaBONpPUMEHUTENbHOMN
0eaTenbHOCTU CyaebHbIX M MCMOJIHUTENbHbLIX OPraHOB roCy4apPCTBEHHOM BacTy.
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Abstract

The article analyzes academic thought about the relationship between public law and
private law principles in the regulation of labor relations. At the same time, private
legal principles are present only in some institutions of labor law (social partnership,
employment contract, wages, working hours, rest time). However, the state intervenes
here by setting the lower limits of the agreement. All other institutions are characterized
mainly by public law principles. Thus, public law principles are somehow present in all
institutions of labor law and significantly prevail in most of it. Based on the study of the
content of the goals and tasks of labor legislation enshrined in the Russian Labor Code,
it is additionally proved that labor law belongs to the sphere of public law regulation.
The Constitution of the Russian Federation fixing the basic principles of labor legislation
initially defined the vector of attribution of labor law to public law science In the study of
modern goals of legal regulation of labor relations, attention is drawn to the fact that the
current wording in the Labor Code of the goals and tasks of labor legislation does not
contribute to strengthening guarantees of labor rights of employees, creates conditions
forinfringement of workers’ rights achieved during the years of Soviet power and leads to
increased tensions in human society, since the state supports the employer to a greater
extent (and not the employee) to the detriment of his rights and legitimate interests.
Meanwhile, the precise formulation and legislative consolidation of the goals and tasks
of labor legislation will contribute to the development of labor relations, maintaining
legality in the law enforcement activities of judicial and executive bodies of state power.
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BeBepneHue

Koncturyums Poccniickoit @emepanun’, mpoBo3riacus cBOOOAY Tpyza, Ha-
JieIa KXIOro Ye/loBeKa Y TpaskKIaHMHA KOHCTUTYLIOHHBIM IIPaBOM CBOOOT-
HO PacropsDKATbCA CBOMMI CHOCOOHOCTAMM K TPYALY, BBIOMPATh POJ, A€ATENbHO-
ctu u npodeccuro. Ho oHa, B oT/mmune ot paHee fieiicTBoBasuiert KoHcTuTynmm
PCOCP 1978 r., He 3aKkpenna rocylapCTBEHHbIX FapaHTUII 3TOro npasa. OTKa3
rOCyJapCTBa OT TApaHTHII IIpaBa Ha TPY, IIOCTABIII IIepef 3aKOHOJiaTeIeM IIpo6-
7IeMy IIepeOCMBbIC/IEHNA Lie/lell M 3aflad TPYLOBOIO 3aKOHOJATENIbCTBA B pycie
COBpPEMEHHBIX COLMATbHO-9KOHOMITIECKUX peaynii, X onpeneneHns, popmy-
TMPOBAHNA U aJIEKBAaTHOI peaM3alyy B HOpMax TPyLOBOIO IIpaBa.

®opmynupya B perictyomeM Tpynosom kxopiekce Poccuiickoit ®epepa-
nuu (ganee — TK) meny 1 3agauy TpygoBOro 3aKOHOZATe/IbCTBA, 3aKOHOMA-
Te/Ib KOHKPeTU3VPYeT NPUMEHUTENbHO K cepe TpyAa OOLIyI0 HAalpaB/IeH-
HOCTb IIPAaBOBOTO pETyIMpOBaHMA Ha co3fjaHue B Poccum Kak couyanbHOM
TOCyZlapCTBe YCIOBMIT, 0OeCIIeunBaOIUX JOCTOMHYIO KU3Hb U CBOOOIHOE
pasBuTHe 4enmoBeKa. IIpuHMMas 3akoH, cofep)Kaluii HOPMbBI TPYZOBOTO
IpaBa, 3aKOHOJATEIb CTPEMUTCA JATh >KelTaeMOe HallpaBIeHNe PasBUTHUIO
OTZIe/IbHBIX aCIIEeKTOB TPYZOBBIX IIPABOOTHOLIEHN, YPEryIMpoBaTh 00/1acTh
cdepsl Tpyaa ¢ cobmofieHNeM BceX 00IeCTBeHHBIX IHTEPECOB.

B TO e BpeMs 3aKOHOTBOPYECKMII IIpolecc 0OycmaBnmBaeT OOBIIYIO
ponb cyObeKTUBHOTO (pakTopa B GOPMYIMPOBAHNY IIPABOBOI HOPMBI, I10-
CKOJIbKY O3Ha4aeT Iporecc (GOpMUPOBAHNUA ¥ peany3alyiyi BOMU 3aKOHO-
marend. KpoMe TOro, NoCTOSHHO MEHAIOIMEC YCIOBUA COLMATbHO-3KOHO-
MIYECKON KMU3HU CTABAT Iepel TPYLOBbIM 3aKOHOMIATEILCTBOM BCE HOBbIE
3ajiauy, TpeOYIOT M3MEHEeHNMII B IIPAaBOBOM PETryIMpPOBaHNMA TPYLAOBBIX OTHO-
mwennit. OXHaKo, pearupys Ha 9TU TpeOOBaHM U BHOCS MOIPABKMU 1 IOTION-
HEHMA B TPYJ0BO€ 3aKOHOMIATENbCTBO, POCCUIICKMII 3aKOHOJATeNb He BCEITa
COOTHOCUT MX C IPOBO3IJIAllIEHHbIMY U 3aKperieHHbIMU B TK nenamu u 3a-
Ja4aMI TPYHAOBOTO 3aKOHOJATEIbCTBA.

! Koncturymusa Poccniickoit ®enepanym // Poccuiickas rasera ot 25.12.1993. Ne 237
(B pen. K3 Ne 7 ot 04.10. 2022).
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Yka3aHHbIe 0COOEHHOCTY 3aKOHOTBOPYECKOI AesATeIBHOCTH B cepe mpa-
BOBOTO PEry/IMpOBaHNA TPYOBbIX OTHOLIEHNII IOBBIIIAIT OITACHOCTD MCKA-
JKEHUA Liefieil U 3aiad TPYHAOBOTO 3aKOHOJATe/IbCTBA K (popMyIMpoBaHNM
U 3aKpeIUVIEeHUN OTHENbHBIX IIOJIOKEHMUI B ero HopMmax. IIpotuBoperictue
3TVM TEHAEHIVISIM HEBO3MO)KHO 03 TeOpeTIYeCKOr0 OCMBICTIEHNA AMHAMMI-
KI Ije7Iell ¥ 3a/jad TPYZOBOTO 3aKOHOJATENbCTBA VI OCOOEHHOCTEN X pean-
3aljM B IPABOBBIX HOPMAX, PETYINPYIOIINX OT/EIbHbIE ACIIEKTDI TPY/LOBbIX
OTHOILEHMIA.

Ha ocHoBe ananmsa JOKTPUHBDL, I€MICTBYIOLIETO 3aKOHOJATENbCTBA U FOPU-
IVYeCKOIl IPAKTUKIY C MCIIO/Ib30BaHMEM JUANIeKTNUeCKOI0 MeTO/Ia I0O3HAHMA
HeoOXO/[IMO YTOUHUTD COfiep>KaHVe COBPEMEHHBIX LieJIell U 3a/iad TPY/I0BOTO
3aKOHOJ]aTe/IbCTBA, BBISIBUTD XapaKTep UX TpaHCchOpMaLny U JOKa3aTh Ipe-
VIMYIIeCTBA TyOINYHO-IIPABOBBIX HauaJl B IPaBOBOM PETry/IMpPOBaHNUM TPYHO-
BbIX OTHOLLIEHUIL.

1. COOTHOLEHNE YaCTHONPaBOBbIX
M Ny6/MYHO-NPaBOBbLIX HAYan B PeryiupoBaHuu
TPYAOBbIX OTHOLLEHUA

Llerm m 3ajjauy TPYZOBOTO 3aKOHOJATEIbCTBA KOHKPETU3MPYIOT 0O1IIe
ey [IPaBOBOTO PEryIMPOBaHMA OOIIECTBEHHBIX OTHOLIEHUA IpPVMEHM-
TeNbHO K cdepe Tpyna. Kak momuepkusaet VI.VI. AHpMaHOBCKasdA, «Ley 1
3aZla4yy TPYZOBOTO IpaBa GOPMUPYIOTCA B paMKax Liejieil ¥ 3ajad, IIOCTaB-
JIEHHBIX Ilepe]], BCeMI OTpacisAMIU poccuiickoro npasa. OHU B3aMMOCBsI3aHbI
¥ B3aIMOOOYC/IOBJIEHBI, TIOCKOJIBKY OIIPEMe/IAIOTCA Y Pean3yloTcsl B pycie
rOCYyIZApCTBEHHBIX Liefieil 1 3ajad» [AHgpuaHoBckas VL., 2015: 82]. Ilpu
3TOM TOCYAApPCTBO GOPMYIMPYET LieN U 3a[adl KaXK/JOil OTPAac/Iu POCCUIL-
CKOTO IIpaBa Ha OCHOBe IOJIOKeHUIT oTeuecTBeHHON KoncTutyumnn. Takum
obpasom, KoHcTuTy1ms, 3aKpenuB OCHOBHBIE IIPUHIUIIBI IIPAaBOBOTO Pery-
JMPOBAaHNA TPYAOBbIX OTHOILLEHUI, OIpefe/iAeT CTeleHb Y4acTUs TOCyhap-
CTBa B 9TOM IIpoLecce.

C.C. Anexcees, onpezenss OCHOBaHVI OTHECEHMs OTPAC/IM IIpaBa K Iy0-
JIMYHOMY, YKa3bIBaJ/I, YTO OHJ HAINIPSAMYIO CBS3AHBI C BIACTHON, OQUIIMAIb-
HOJ 1eAATe/IbBHOCTBIO TocylapcTBa. OIHAKO 3TO He 03HAYAET, YTO FOCYJapPCTBO
BCET/la HEITOCPENCTBEHHO YYaCTBYeT B COOTBETCTBYIOUINX ITPAaBOOTHOLIEHN -
AX. [71aBHOIT 4epToil MyOIMIHO-IIPAaBOBBIX HOPM SIB/IAETCS HAIIPaBIEHHOCTD
Ha oOecIieyeHne roCyJapCTBEHHOTO MM O0IeCTBEHHOTO MHTepeca [Aekce-
eB C.C., 2004: 42]. ITo mHeHmIo pspa cnenmamictos [Caranabikos M.C., 2016:
110], TpyoOBOE 3aKOHOAATENBCTBO, PeaTN3ys KOHCTUTYIIVIOHHbIE IPUHIINIIBI
B cdepe TpyZAa, HallpaB/IeHO Ha 3AIUTY KaK YAaCTHBIX, TaK U FOCYAapCTBEeH-
HBIX (00I[eCTBEHHBIX) MHTEPECOB. B CBA3M € 3TUM Ipoliecc peaansarym JoI-
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JKEeH IpeJyCcMaTpMBaTh KaK YaCTHOIPABOBYIO, TaK U IyOIMYHO-IIPABOBYIO
HaIPaBJIEHHOCTD.

BMmecTe ¢ TeM Henb3s 3a0bIBaTh, YTO PsAJ OTHOLIEHMIT, HEIOCPEICTBEHHO
cBA3aHHBIX ¢ TpymoBbiMi (cT. 1 TK), mpegycmarpuBaeT obs3aTenpbHOE y4a-
CTVIe TOCYAPCTBEHHBIX OPTaHOB (HAIIpyMep, IPaBOOTHOIIECHNS 110 HaI30PY
(KOHTpOJTIO) 32 MICIIO/THeHVeM paboToaTenieM TPYOBOTO 3aKOHO/IATe/IbCTBA).
STV OTHOLIEHN A IPEUMYIEeCTBEHHO PeTyIUPYIOTCS IIyOIMIHbBIMI HOPMaMu
npaBa. Borpockl pasnnyHbIX IbIOT, FAPAHTUI ¥ KOMIIEHCAL M, C OHOJ CTO-
POHBI, KaCAIOTCsI YaCTHBIX IHTEPECOB PaOOTHMKA, a C APYTOil — 3TO Pe3yb-
TaT peann3alyy rocyJapCTBEHHOI 3alllUThl CEMbU, MaTEPMHCTBA U JIEeTCTBA.
B cBA3M ¢ 3TMM TPYAHO TOBOPUTH 06 OTHECEHUY COOTBETCTBYIOLINX HOPM
VICK/TIOUMTE/IbHO K TYO/IMYHOI MM YacTHOI cepe mpaBa

CoBpeMeHHOE TPYZIOBOE IIPaBO XapaKTePU3yeTCA MMIIEPATUBHOCTbIO HOPM,
OpMeHTAIVel Ha 3alUTY MyO/INYHBIX, 00IIIeCTBEHHBIX MHTEPECOB, MepapXiu-
YeCKMMY OTHOUIEHVSIMY CYO'BEKTOB IYOIMYHBIX OTHOLIEHMII, OTHOCTOPOH-
HVIM BOJIEU3bSIB/ICHNEM CYO'bEKTOB, IIMPOKOI Cepoil yCMOTPeHNs roCyAap-
CTBEHHBIX OPTaHOB U [JO/DKHOCTHBIX /NI, CAaHKUMAMMU IPEUMYLIECTBEHHO
mrpadHoro (KapaTenbHOr0) XapakTepa, a TaKKe OOIbLION CTEeIeHbIO IjeH-
TPa/M30BAHHOTO PEryIMpOBaHMsA. ITO CBUAETEILCTBYET O JOMUHUPYIOLIEH
NyOIMYHO-IIPABOBOJ COCTABJIAIONIEN COBPEMEHHOTO TPY/IOBOro IpaBa [[le-
mupos H.B., 2020: 205].

OpHako B IPaBOBOM Pery/IMpOBaHNM OTENbHBIX MHCTUTYTOB TPY[OBOTO
npasa (COIanbHO-TAPTHEPCKMX OTHOILIEHMIA, @ TAKXKe TPYAOBOTO JOTOBOPA)
IPUMEHSIETCST YaCTHOIIPABOBOI CIIOCOO perynnpoBanus (T.e. AMCIO3UTHB-
HOCTb HOpM). MeXIy TeM roCyapCTBO B PeryIMpOBaHNM 3TUX UHCTUTYTOB
TPYZOBOTO IIpaBa CTPEMUTCS JOCTUIHYTb OajiaHca IyOIMYHBIX M YaCTHBIX
uHTepecoB. PabOTHMK, ABIAACH CMab0il CTOPOHON TPYHOBBIX OTHOLIEHUIA,
9KOHOMMYECKV 3aBUCUT OT paboTofiaTess, He 00/1ajjaeT TaKVMI XKe pecypca-
MI, a IOTOMY HY>K/Ja€TCA B 3all1Te TOCYAAPCTBa OT BO3MOXKHOTO IIPOM3BOIA
paboroparens. [ocymapcTBO 3aMHTEPECOBAHO B TOM, YTOOBI pabOTHMKM I10-
JTy4anmy 3apaboTHYIO I/IATy He HYDKe YCTAHOBJIEHHOTO MUHUMYMA, paboTam
B 6€30ITaCHBIX YC/IOBUAX U T.JI., B TO BpeMs KaK pabOTOaTe/N 3a4acTyIO K-
HIUMAIOT pelIeHNsA C TOUYKY 3PEeHMsI SKOHOMMYECKOI BBITOAbL. VIMEHHO 103-
TOMY, PeryIpys TPYHLOBOI JOTOBOP, 3aKOH yCTaHAaB/IMBAET 3aIPeThl U Orpa-
HIYeHMs /A pabOTomaTeNs ¥ rapaHTuy i pabOTHUKOB IIPY IIePeBOJaX,
M3MEHEHNM OIIpeJie/IeHHbIX CTOPOHAMM YC/IOBUII TPYZIOBOTO JIOTOBOPa, IpU
pacTopKeHUM TPYHOBOTO JOTOBOPa U T.JI. Perymmpys acnekTsl cOLManbHOTO
HapTHEPCTBA, 3aKOHO/IaTe/b yCTaHAB/IMBAET 3aIIpeThl Ha BK/TIOYEHNE B COfiep-
JKaHJe KO/JIEKTYBHBIX JOTOBOPOB U COITIALIEHUIT YC/TOBUIA, YXY/IIAIOIUX I10-
JIOXKeHNe pabOTHMKOB 10 CPABHEHMUIO C JAEVICTBYIOMIMM 3aKOHONATE/TbCTBOM
[boupmapenko I1.M., 2023: 76-78]. Takum 06pa3om, HecoBIajieHIIe 9KOHOMM-
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4eCKMX MHTepecoB paboTHMKA U paboTofare/na TpedyeT BMeIIaTeIbCTBA TPe-
ThbeJl CUJIBI — TOCY/JapCTBA C COOTBETCTBYIONIVIM MEXaHV3MOM PerynInpoBa-
HyA. [ocygapcTBO B JaHHOM CiTydae BBICTYIIAET B PO/ YPaBHOBEIIBAIOLIEN
cHIBl, cobmoparolet nHTepecel 06enx cropoH [IlTpunesa T.J., 2001: 18].

2. Uenu TpyaoBOro saakoHopaTesibCTBa

OcHoBHBIMM paKTOpaMM OTHECEHNA OTPACI POCCUIICKOTO ITpaBa K 4acT-
HOMY JWIM IIYO/IMYHOMY SIBJIAIOTCA ee Lie/u U 3ajadun. Lemn u sajaum Tpymo-
BOTO 3aKOHOZaTeNnbCcTBa chopmymmpoBansl B ¢T. 1 TK. Ilensamu poccuiickoro
TPYHOBOTO 3aKOHOJATENbCTBA ABJIAIOTCA: YCTAHOBJIEHNUE TOCYHAPCTBEHHBIX
rapaHTUIl TPYAOBBIX IIpaB M CBOOOJ IpakKfaH; CO3fjaHMe OTaroNpUATHBIX
YCTIOBUII TPYZa; 3al[UTa IIPaB M MHTEPeCcoB pabOTHMUKOB U paboTomaTeNeit.
K sapmagam TpypmoBoro 3akoHoparenbcTBa TK oTHocuT: cospanue Heob6Xxo-
IVIMBIX IPABOBBIX YC/IOBMI /IS JOCTVDKEHMS ONTMMAIbHOTO COIVIACOBAHNUA
VHTEPeCOB CTOPOH TPYAOBBIX OTHOILIEHNI], MHTEPECOB TOCYAAPCTBa; IPABO-
BO€ PeryIMpoOBaHNe TPYHAOBbIX OTHOLIEHMII I MHBIX OTHOLIEHMI, HETIOCpesi-
CTBEHHO CBSI3aHHBIX C TPYJOBBIMI.

ITepBoii nenbio TpyzmoBoro 3akoHopatenbcTBa TK HaspIBaeT ycTaHOB/ICHIE
TOCYZApCTBEHHBIX TapaHTUI TPYMOBBIX IpaB U cBobop rpaxjaH. IlonsaTue
TapaHTUN IIpaBa MpeNCTaB/IsgeT cO00M caMOCTOATENbHYIO KaTerOpuio, UMe-
IOLIYIO YepPTHI, 00BEKT BO3IENCTBIA, CTPYKTYPY, CUCTEMY ¥ METOIBI pean-
sauym [CuniokoBa T.B., 1991: 150-160]. Yame Bcero mop rapaHTUsMM IIpaB
HOHMMAIOT YC/IOBUA, CPeACTBa, (aKTOPBI, CIOCOOCTBYIOLME COOMIOIEHIIO
atux mpas. Tak, }O.E. TykrapoB nuiier, 4To «rapaHTHs €CTb COLMaIbHOE
ycloBue, obeclieyyBalee peajbHOCTb BEPOATHOTO SBJICHUSA, NPOLecca»
[Tyxrapos I0.E., 1999: 112-117].

Bonee monmHo ata mpobneMa McClefoBaHa IPUMEHUTENbHO K IapaHTH-
AM npaB mmyHocTy. JIJI. BoeBommH, aHanmsupyA rapaHTUM IPaB JIMYHO-
CTH, OTIpefieNsieT UX KaK YC/IOBYIS M CPENCTBA, obecrednBaolye rpaxjaHaM
BO3MOYXHOCTb OCYIL[eCTBJIeHNA UMM cBouX Ipas [Boesopgun JI.[I., 1972: 25].
A . Jo6bpoBO/IbCKask CYNTAET, YTO IIOf TAPAHTUAMM IPAB IPAKAAH CIIERy-
eT TOHMMATh CPENCTBA WM CIOCOOBI, IIPM MOMOIIM KOTOPBIX IpakKiaHaM
00ecIieuynBalTCsl BO3MOXKHOCTY TPAKTUYECKOTO MCIONb30BAHMUSA MPUHAJ-
nexamyx uM npas [[Jo6posonbckas AV, 1980: 131]. A.C. Mopzoser; nox
rapaHTUAMY IPaB U CBOOOJ] IpaXK/iaH IIOHMMAeT CUCTEMY COLMAaTbHO-9KOHO-
MUYECKNX, ITOMUTUYECKNX, HPABCTBEHHBIX, IOPUNYECKNX, OPTaHN3aIJIOH-
HBIX IIPEAIIOCBUIOK, YCIOBUIL, CPEACTB M CIIOCOOO0B, CO3AI0IMX PaBHbIE BO3-
MOYXHOCTY T'PaK/IaH JIsI OCYIIeCTBIEHUA CBOMX IIpaB, CBOOOJ U MIHTEPECOB
[Mopnoser; A.C., 1997: 243]. IlosiBieHre B TeOpWM IIpaBa MOHATYUA FapaHTHI
IIpaB SBWJIOCH Pe3y/IbTaTOM Pa3BUTHs IOPUIAVYECKON HAYYHON MBICIN, OC-
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MBICTIEHVSI TPOO/IeM 3aIUThI IPaB OTAEMbHBIX TNYHOCTEN M 0O beHEeHNI
rpax/aH. OTo IMOHATUe 6a3UPyeTCs Ha OCHOBHBIX IPUHINIAX, BEIpabOTaH-
HBIX Y€/I0OBEYECTBOM: I'YMaHM3Me, CIPABENIMBOCTH, 3aKOHHOCTH, I€/IECO0-
OpasHoCTH, paBHONIpaBuUM U Apyrux [3apuikuit A.B., 1999: 16].

ITo cyT rapaHTUy TPyHOBBIX IIPAB TPaXKJaH €CTh CUCTEMA YC/IOBUIA, He-
06XOAVIMBIX /IS pea/n3aluyi TPYJOBBIX IIPAB U MHTEPECOB Ipax/aH. byayun
3aKpeI/ICHHbIMY B 3aKOHE, 3T yCTIOBMsA 00eCIeunBaloTCs MPUHYANTENTbHO
CIJION TOCYHApCTBa M HPHOOPETAaT CTAaTyC IOCYJAapCTBEHHBIX T'apaHTMIL.
YcTaHOB/IeHNE TOCYAAPCTBEHHBIX FAPAHTII TPYOBBIX IIPaB 11 CBOOOJ, Ipax-
JAaH KaK Lje/Ib TPY/JOBOTO 3aKOHOJATE/IbCTBA O3HAYaeT, YTO, BO-IIEPBBIX, TO-
CYHapCTBO 0053yeTCs 3aKpelnTh Ha 3aKOHOZIATe/IbHOM YPOBHE 00BbeM Tpy-
IOBBIX IIPaB TPaX/JaH, CO3AOLINIT HeOOXOAVIMbIE IPEAIOCHIIKI JOCTOHOI
JKU3HM TPaK/JaH U pa3BUTHUA TMYHOCTU. Bo-BTOPBIX, TOCYyJapCcTBO NMPUHIMa-
eT 00A3aHHOCTD 3alUIATh TPYAOBbIE IIpaBa IPaKAaH NP UX HAPYIIEHUN,
T.e. 00eCIeunBaeT UX pearn3alnio CBOel IPUHYANTETbHON CUION.

YacTtp 1 crarbu 37 Konctutyunn Poccun 3akperisieT mpaBo KaXKIoro 4eno-
BeKa CBOOOIHO PacIOpsDKATbCA CBOMMM CIIOCOOHOCTAMU K TPYAY, BBIOMpATh
pox meATenbHOCTU 1 Tpodeccuio. KOHCTUTYIMOHHbIE TTOTOXKEHMA O IIpaBe Ha
TPYJ, TECHO YBA3AHBI C IIE/LAMI TPYLOBOTO 3aKOHOJATENbCTBA, 00yCIaBIMBas
nocnegHue. Packppias oty cBsAsb, Koncturynuonnsii Cyp Poccun otmeTn,
4TO TONOXKeHNA CT. 37 KOHCTUTYLMN IpefoNpenienaoT «00sA3aHHOCTb TOCY-
JApCTBa... obecrednBaTh HAIEKAIIYIO 3aIIUTY IIPAB U 3aKOHHBIX MHTEPECOB
paboTHIMKA, KaK 9KOHOMIYeCKu 6ojiee c1aboil CTOPOHBI B TPYLOBOM IIPABOOT-
HOIIEHWMA... YTO COITIACYETCA C OCHOBHBIMIU LI€/ISIMM IIPABOBOTO PETYIMPOBAaHNUSA
Tpy#a B Poccuitckoit @efepanyy Kak COlMagbHOM IPAaBOBOM TOCYAAPCTBE» .

Opnako peiicTBytomasa KoHcTuTyums, B OTM4me OT KOHCTUTYLIMIOHHOTO
3aKOHOJIATe/IbCTBA COBETCKOTO Iepyofa’, He TapaHTUPYeT IpakKiaHaM IIpa-

2 Tlocranosnenne Koncruryunonnoro Cyna Poccun or 15.03.2005 Ne 3-IT «ITo gemy o
IpoBepKe KOHCTUTYLMOHHOCTH TIO/IOKeHNMI TyHKTa 2 cTaTby 278 u ctatbu 279 Tpypgosoro
Kogiekca Poccuiickoit Pepeparyin 1 ab3aria BTOporo IyHKTa 4 ctaTbu 69 QeepanbHOro 3a-
KoHa «O6 aKIMOHEPHBIX O0ILIeCTBaX» B CBA3M C 3aIIpOCaMy BOIXOBCKOro ropofickoro cysa
Jlenunrpapckoit o6mactu, OKTAGPbCKOro paitoHHOro cyzia roposa CTaBpoIonA 1 xanobamu
paza rpaxgan» // C3 P®. 2005. Ne 13. Cr. 1209.

* B coorBercTBun co ct. 38 Koncruryrun PCOCP 1978 r. mpaBo Ha TPyA TPaKTOBAIOCh
KaK IIOJIyYeHNe TapaHTUPOBAHHOI PabOThI C OIUIATOI TPYHa B COOTBETCTBUU C €rO KOJIM-
YeCTBOM U Ka4eCTBOM ¥ He HIDKE YCTaHOBJIEHHOTO TOCYJapCTBOM MIHMMAJIBHOTO pasMe-
pa, — BKJIIOYAs IIPaBO Ha BHIOOpP mpodeccuu, poa 3aHATUI U pabOTbl B COOTBETCTBUY C
[IpU3BaHIEM, CIIOCOOHOCTSMI, PO eCCHOHANBHOI TOATOTOBKOI, 00Pa30BAHUEM I C YIETOM
001IIeCTBEHHBIX IOTPebHOCTEIT. ITO MPaBO 00eCIeINBAETCS COLMATUCTUIECKON CUCTEMOIT
XO3AJICTBA, HEYKIOHHBIM POCTOM IIPOM3BOIMTENbHBIX CUJI, O€CIIaTHBIM IpodeccnoHab-
HBIM O0y4eHMeM, ITOBBIIICHNEM TPY/I0BOIl KBaInUKALUY ¥ 00ydeHNeM HOBBIM CIIel[UajIb-
HOCTAM, PasBUTUEM CUCTeM IpOQeccHOHaNbHON OpraHu3aluy U TpyfoycTpoiicTa// Bemo-
moctit BC PCOCP. 1978. Ne 15. Cr. 407.
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Ba Ha TPYH, IOCKOJIbKY B YCIOBYAX PHIHOYHON S5KOHOMYKY OCYIeCTB/ICHIE
TaKUX TapaHTUI 3aBeJlOMO He peaynsyeMo, a IIOTOMY X 3aKpeIlIeHue B Ka-
4eCcTBe KOHCTUTYIIVIOHHOTO IOTOXKEHMsI HOCUIO OBl YNMCTO JeKIapaTHBHBII
xapakTep ¥ ObU1o0 ObI yrommyHbIM. OTKa3 rocyfiapcTBa OT YCTaHOBJICHMUS
rapaHTMil IpaBa Ha TPYA 00OCTpsieT HeOOXOAMMOCTb YCUJIEHWS TapaHTMIit
VHBIX TPYAOBBIX IpaB pabOTHMKOB U MpaB /NI, MIIymuxX padory. Kak mm-
mret C.II. MaBpuH, «B yC/TOBUAX PHIHOYHOV S3KOHOMUKM BCE 9KOHOMUYECKIE,
¢duHaHCOBbIE U OpraHM3ALMOHHbIE PeCYPChI, 00ecIeunBalolIye IpuMeHeHe
TpyZa pabOTHUKOB, HAXOAATCS B pyKax ux paboToparerneii... B cuny atoro pa-
OOTHUK IpefCTaB/IAeT B TPYAOBOM IIPAaBOOTHOIICHNM 9KOHOMMYECK! Horee
cmabylo CTOPOHY, YTO U IpefonpenenseT oba3aHHocTh Poccuiickoit Oepepa-
LMY KaK COLMa/IbHOTO TOCYIapCTBa 0OeCIeunBaTh HaJIeXKallyIo 3aIUTY ero
IIPaB ¥ 3aKOHHBIX MHTEPECOB»".

OcHOBHBIE TPYZOBBIE IIpaBa ¥ CBOOOMBI TPaKaH, YCTAHOBJIEHNE TapaH-
TUJ KOTOPBIX SIB/ISETCS LIe/IbI0 TPYJOBOTO 3aKOHOJATeNIbCTBA, CHOPMYINPO-
BaHbl B 4. 1 cT. 21 TK «OcHoBHBIe TTpaBa U 00513aHHOCTM PabOTHMUKA» U B
4. 1 c1. 22 TK «OcHOBHBIE paBa 11 063aHHOCTY paboToparensa». B nepeyenn
OCHOBHBIX IIpaB pabOTHMKA POCCUMIICKMII 3aKOHOZIATe/Ib BK/IIOYAET, B 4aCT-
HOCTH, IIPaBO paboOTHMKA Ha pabodee MeCTO, COOTBETCTBYIOIEe TOCYHap-
CTBEHHBIM HOPMATVBHBIM TPeOOBaHNAM OXPaHBI TPYAa M YC/IOBUAM, IIpeX-
YCMOTPEHHBIM KOJIEKTMBHBIM JJOroBOpoM (a63. 4 4. 1 ct. 21), 1 ero mpaso
Ha 3aIUTY CBOUX TPYHOBBIX IIPaB, CBOOOJ, 1 3aKOHHBIX IHTEPECOB BCEMM He
3aIpeleHHBIMY 3aKOHOM criocobamu (a63. 12 4. 1 cT. 21).

ToBopst 0 paboropatere, ct. 22 TK mpsiMo He 3aKkperUisieT ero rnpasa Ha 3a-
IUTY CBOVX IIPaB, HO OHA IIpelyCMaTpUBaeT Takye (POPMBI 3aLINUTHI M CBO-
X TIPaB, KaK IpaBo TpeOoBaTh OT paOOTHUKOB VCIIONHEHNSI IMU TPYHLOBBIX
obsi3aHHOCTelt (a03. 5 4. 1), mpaBO NIpuB/IeKaTb paOOTHUKOB K JIVCLIAIUIN-
HApHOJI ¥ MaTepyaIbHOI OTBETCTBEHHOCTN (a63. 6 4. 1), IpaBO co3/jaBaTh
o0 benVHeHVs paboToaTeNel B e/IAX IPeICTaBUTe/IbCTBA I 3AIUTHI MX VH-
TepecoB U BCTYNIaTh B HuX (a63. 8 u. 1). Kak ormevaer VI.K. [IMutpuesa, «3a-
IMTa [IpaB ¥ MHTEpecoB paboropaTens He UcKmodaeTcs. CeyeT UCXOANTD
U3 TOTO, 4TO B cpepe TPYHZOBBIX OTHOILIEHNMIT PabOTOAATENb BIIPaBe OCYIIeCT-
B/IATH CBOV JAMCLUIUIMHAPHO-PACIIOPSAANTENbHBIE U IIPABOIPUMEHNTE/IbHbIE
IIOJTHOMOY NS, a TaKXKe 3aK/II04YaTh KOJIEKTVBHBI JOTOBOP, y4acTBOBAaTh B
3aK/TIOUEHMY COLMATbHO-TIAPTHEPCKMX COIIAIIEHNIT, IPUHIMATD JTOKa/IbHbIE
HOpMAaTMBHBIE aKThI, COfiep>Kalliie HOpMbI TPYA0BOro Ipasa»’. Kpome toro,

* Kommenrapuit k Koncturynun Poccnmiickoit egeparnyn (rocTaTeiiusit) / mOx pep,.
B.II. 3oppkuna. M., 2011. C. 348.

° HayuHo-mpakTuyeckuit komMeHTapuit k Tpygosomy kopekcy Poccuiickort ®eneparyn
(mocrarernusiit). M., 2012. C. 15.
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B cITy 4. 2 T. 45 KoHcTuTynum paboTomarenn BlpaBe 3allUIaTh CBOY IIpa-
Ba 11 CBOOOMBI BCeMN CIIOCO06aMu, He 3aIIpelleHHbIMI 3aKOHOM, B TOM 4ICTIe
B cyfeOHOM mopsifke (4. 1 cT. 46) 1 myTeM oOpalieHNs B rOCYJapCTBEHHbIE
OpTaHBbI ¥ OpTaHbl MECTHOTO CaMoyIpaBieHns (cT. 33). AHa/IOTMYHOE IIPaBoO
eMy obecnieunBaer cT. 352 TK.

Taxum 06pa3oM, Ije/Ib yCTaHOBJIEHNA FAPAHTUI TPY/OBBIX IIPaB U CBOOO]
IPaXJaH OXBATbIBAaeT TAK)XKe IapaHTUM IIpaBa PabOTHUKOB Ha O1arompu-
ATHBIE YC/IOBUSA TPYAA M FapaHTUM IIpaBa pabOTHUKOB M paboToparesneil Ha
3alUTY UX IIPAaB M 3aKOHHBIX MHTEepecoB. [loaToMy crnenyeT nmpusHaTh, 4YTO
ykaszanHble B TK 1jenm cospanms 671aronpuATHBIX YCIOBUIL TPY/iA U 3aIUThI
IIpaB U MHTEPECOB pabOTHMKOB U paboTofaTenell HOCAT IOJYMHEHHBbI Xa-
paKTep IO OTHOIIEHMUIO K IIe/IY YCTAaHOBIEHNA TOCY/IapCTBEHHBIX TapaHTUM
TPYROBBIX IIPaB U cBOOO rpakaH. VX peanusanys cmoco6CTByeT YKperie-
HMIO TApaHTUI TPYAOBBIX IPaB 1 CBOOOJ IPakKaH, II09TOMY OHM JIO/DKHBI
paccMaTpuBaThCA He KaK CAMOCTOATEIbHBIE L[E/IM TPYAOBOIO 3aKOHOATENb-
CTBa, a KaK €ro 3a/la4m.

3. 3apaum TPyaoOBOro 3aKoHooaTeNnbCTBa

CospaHne 671aronpyUATHBIX YCTIOBUIT TPYAA ABJISETCS BaXKHeIIIIell 3a1adeit
TPYAOBOIO 3aKOHOJATE/IbCTBA. JTa 3a/laya HENOCPENCTBEHHO BBITEKAET U3
nonoXeHuit KoHCTuTynms, B KOTOPhIX 3aKpEIUIAETCA MPAaBO KaXKIOTO Yeslo-
BeKa Ha TPYJ B YC/IOBUAX, OTBEYAOIIVX TPeOOBAHUAM 0€30IIaCHOCTY VI TUTH-
€HBI, Ha BO3HATPaXK/IeHNe 3a TPYA 6e3 KaKoit ObI TO HY ObUIO AUCKPYMUHALIAN
(4. 3 cT. 37).

Omnpenenenne NoOHATUA YCIOBUIA Tpyza faHo B cT. 209 TK: ycmosusa tpy-
f1a IOHMMAIOTCA KaK COBOKYITHOCTb (PaKTOPOB ITPOM3BOACTBEHHON CPeMIbl 1
TPYZOBOTO IPOLECCa, OKa3bIBAIOIINX B/IVIAHME HAa PA0OTOCIIOCOOHOCTD U 3710-
poBbe paboTHNKA. B TOKTpIHE HEKOTOPBIE MCCIIEIOBATEN TPAKTYIOT YCIIOBUA
TPyZia TONbKO B CMbIC/IE€ YKa3aHHbIX nonoxkeHuit ct. 209 TK PO, Bxitoyasd B
3TO NOHATHE JMIIb IPON3BOACTBeHHbIe dakTophl [Tuxomupos M.IO., 2015:
5]; [AnTnnbena H.B., 2011: 30]; [KyseBanos A.C., 2010: 48]. Opgnako B cT. 208
TK 3akoHOfaTeNb [1a1 OnpefieNieHNs OHATHAM, UCTIONIb3yeMbIM B paMKax pas-
mena X TK, T.e. npMMeHNTENbHO K OTHOLIEHNAM II0 OXpaHe Tpyza. IlosTomy
PacIpOCTpaHATh IOHMMAaHME YCIOBMII TPyAa KaK COBOKYIHOCTU (PaKTOpPOB
IIPOM3BOICTBEHHOI Cpefibl ¥ TPYLOBOTO IpOoliecca Ha BCe OTHOLIEHNA, PEry/u-
pyeMble TPY/IOBBIM 3aKOHOJIATeIbCTBOM, IIPEJICTAB/IACTCS He BIIOTTHE 000CHO-
BaHHbIM. Takas y3Kas TPaKTOBKa IIOHATHA YCTIOBUI TPyZla HE COOTBETCTBYET
MO3ULIVY 3aKOHOJATeIs, BBIPAXKEHHOI! B MHbIX NonoxeHnax TK.

TK ycraHaBnuBaeT B KauecTBe IPUHIUIA IIPABOBOTO PerylIMpOBaAHUS
TPYLOBBIX OTHOIIEHWIT «00ecneyeHne mpaBa KaX/Joro paboTHMKa Ha CIIpa-
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BEeJI/IMBbIE YC/IOBYA TPY/A, B TOM YMC/IE HA YC/IOBUA TPY/ia, OTBEYAIOLIE Tpe-
6oBaHMAM 0€30IIaCHOCTY VM IMTMEHBI, IIpaBa Ha OT/BIX, BK/IIOYAs OTpaHIde-
HIIe paboyero BpeMeH, IPefOCTaB/IeHNe eKeTHEBHOTO OT/[bIXA, BBIXOTHBIX I
HepabouyX IIpasHIYHBIX JHEIT, OIIaY/BaeMOTO €KETOJHOTO OTITyCKa» (a63.
5 cT. 2). VI3 aroit GopMynMpoBKY CIeRyeT, BO-IIEPBbIX, YTO 3aKOHOJATENIb
BKJIIOYAET B IIOHATHE YCIOBUI TPYAa He TOMBKO (aKTOPHI IPOU3BOACTBEH-
HOJI Cpefibl ¥ TPYHOBOTO IIpolecca (YClIoBus Tpyfa, OTBevaromye Tpedopa-
HVSIM 0€30IIaCHOCTY Y TUTHEHBI®), HO TaK)Ke pabodee BpeMs U BpeMs OT/IbIXa.
Bo-BTOpBIX, 3aKOHOJATENb pacCMATPMBAET YKa3aHHbIE (PAKTOPbI IMIIb KaK
9acTb OT BCEIl COBOKYITHOCTY (PaKTOPOB, COCTAB/IAIOLINX COlep)KaHue TTIOHSA-
TUS YCTIOBUIL TPY/Q, OIYCKas, TEM CaMbIM, ero Oojiee IPOKOe TOTKOBAHME.
V3 ananusa nHpIX nonoxxenni TK MO>XXHO 3aK/II09NUTh, 4YTO TPYJOBOE 3aKOHO-
JaTe/IbCTBO OTHOCUT K YC/IOBUAM TPY/a TAK)Ke YC/IOBUA OIUIAThI TPyHa (CT. 45,
a63. 5 4. 2 cT. 57, cT. 132 M fIp.), yCIOBYSA, OIpefe/nAole XapakTep paboTsl
(a63. 8 4. 2 cT. 57), OpraHu3anVIOHHbIE YCIOBYA TpyAa (CT. 74).

Taxum o6pas3oM, TONKOBaHME YCTIOBUII TPyAa TONBKO B cMbICTe CT. 209
TK He coOTBeTCTBYeT MO3UIUN POCCUIICKOTO 3aKoHoparend. OHO BefieT K
HEOIIPaBJJaHHOMY CY>KE€HUIO LIe/IU TPY/IOBOTO 3aKOHOJATENbCTBA, YTO MOXKET
CIIoco6CcTBOBaTh HEOOOCHOBAHHBIM OTPAHNMYEHNUAM TPYOBBIX IIPaB IPak-
maH. [TosToMy cnenyeT cormacuTbesa ¢ TOUYKON 3peHMs CIEeLaniCcTOB, Bblje-
JIAIOMIMX YCIOBYIA TYAa B Y3KOM CMBICTIe (OIpefenieHyie KOTOPBIX 3aKpeIIeHO
B cT. 209 TK) 1 ycnoBus Tpyja B IIMPOKOM CMBICTIE (KOTOpPbIe IPEeICTaB/IAI0T
co00J1 BCI0O COBOKYITHOCTb (PaKTOPOB TPYHOBOI JIeATEIbBHOCTY pabOTHMKA)
[Apxumnos B.B., 2007: 76]; [[llentymua H.H., 2005: 74].

TK HalenmBaeT TpyJoBOe 3aKOHO/IaTENbCTBO HE TONbKO HAa 3aLUTY IIpaB
Yl IHTepecoB pabOTHMKOB, HO I Ha 3alIUTY IIpaB M MHTEPeCcOB paboTopare-
neit. B MoKTpuHe JaHHOE IOJIOKEHNME pacCMaTpMBAaeTCsA KaK HoBenna. Tak,
C.IO. Tonoyua mmret: «Brepssie cT. 1 TK P® 06baABIACT Le/IbIO TPYOBOTO
3aKOHOJIATe/IbCTBA 3AIUTY IIPaB M MHTEPECOB He TOIBKO pabOTHMKOB, HO U
paboroparenei» [[onosuna C.10., 2008: 440].

HekoTopsbie aBTOpPBI, CpaBHMBAA L€ U 3a/la4M IEVICTBYIOIIErO TPYAOBOTO
3aKOHOJIaTE/IbCTBA C COBETCKMM, OTMEYAIOT, YTO OCHOBHAA II€/Ib JEICTBYIO-
mwero TK — sammtuTb kak paboTHMKA, Tak U paboropatens [Kypennoit A.M.,
2011: 13]. IeficTBUTENTBHO, OMpefeNss 3a/jadll COBETCKOTO TPYAOBOTO 3aKO-
HoparenbcTBa, OcHOBH 3aKoHOfaTenbcTBa Corosa CCP u corosHbIX peciry-
6k o Tpyze (1970) u Kogekc 3akonos o Tpyge (K30T PCOCP 1971 1. ykassi-
Ba/IV Ha BCEMEPHYIO0 OXpaHY TPYHOBBIX IIpaB pabOTHMKOB, HO HEe COflepKain

¢ B ct. 74 TK P® 3axoHOzaTe/Nb YIOTpEO/IAET TAKXKE TEPMUH «TEXHOTIOIMYECKIe YC/IOBUSA
TPYZa», IOHMMAs IO} HUMM TeXHIYECKOe OCHAIIeHNe VI TEXHOJIOTMIO IIPOM3BOJCTBA, T.€. (hak-
TOPBI, OTHOCAIIMECS K (PaKTOpaM IIPOM3BOACTBEHHOI Cpefibl M TPYLOBOTO IpoLiecca.
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HIOJIOXKeHMII O 3aluTe npas paboromareneit. OxHako GakTUdecKu TPyzoBoOe
3aKOHOJJaTe/IbCTBO PelIajio U 3ajiady 3alUThl IpaB paboropareneii. B ycmo-
BUAX TOCIIOACTBA TOCYJAPCTBEHHON M OOIIeCTBEHHON COOCTBEHHOCTV Ha
CpencTBa IIPOM3BOJICTBA B KauyecTBe pabOTOaTeIell BBICTYIIaIV TOCYAaPCTBO
KaK COBOKYIIHBINI paboTofaTesb 11 TaKye HeroCy/lapCTBeHHbIe OpTaHM3alV,
KaK KOJIX03Bl 11 KoomepaTybl. Ha 3ammTy ux npas B cdepe TPyZOBBIX IPaBO-
OTHOILIEHNI OBUIN HAIIPAB/IEHbI, B YaCTHOCTH, PellleHNe TAKNUX 3a/jad TPYHO-
BOTO 3aKOHOJIaTeNbCTBA, KaK moBblieHe 3¢ deKTuBHOCTH 00111eCTBEHHOTO
IPOU3BOJCTBA U YKpeIlJIeH!e TPY/I0BO JUCIVUIUINHBL

Ha paboTHMKOB BO3maraauch Takue oOs3aHHOCTM, KaK OTIOCTY JUCIU-
IVIVHY TPYZAd, CBOEBPEMEHHO U TOYHO VICIIONIHATb PACIOpPSKEHUs afiMU-
HUCTPALMM, MOBBIIIATh MPOU3BOAUTENBHOCTb TPY/JA, YAy4lIaTb KauyecTBO
IIPOI YKL, cobmogaTh TEXHO/IOTMYECKYI0 AUCUUIUIMHY ¥ [Ip. (ct. 127
K30T PCOCP), 3a HapyueHNss KOTOPBIX afMUHVUCTpAUMs IMPEeRNPUITII
KaK IIpefiCTaBUTe/Ib paboTomarens 6bUIa Bripase (1 00s13aHa) HAJIOXKUTD JIVIC-
IVIUIMHApHOE B3bICKaHMe NMOO0 IepefaTh BOIPOC O HAPYLUIEHUU TPYAOBON
AVICOVUIUIVHBI Ha PacCMOTPEHMe TOBApUIIECKOro CyAa VI OOIIeCTBEHHOI
opranmsanuu (ct. 128, 129, 135, 138 K30T). Takum o6pasom, 3aj1aua 3a1uThl
npaB paboTozaTesnell He B/ISETCS COBCEM HOBOJI I POCCUIICKOTO TPYHLOBO-
ro 3aKoHofaTenbcTBa. OnHako fericTyomuii TK BrepBble IpsMo, a He KOC-
BEHHBIM 00pa3oM, ONpee/iI 3aIUTy IpaB paboTofaTesIell B KauecTBe Iien
TPYZIOBOTO 3aKOHO/IaTe/IbCTBA, 3aKPENNB ee HeIIOCPeICTBEHHO B 3aKOHe.

Ananus 3ajjay TPyHOBOTO 3aKOHOJATE/IbCTBA IO3BOJIAET Clle/IaTh BbIBOJ,
4To ux popmynuposka B cT. 1 TK) He coBceM ynauna. Bo-nepBbix, HageneHue
UX CTaTyCOM «OCHOBHBIX 33jjay» CTUpaeT I'PaHb MEX]y LeTAMM U 3afa4aMu
TPYZOBOTO 3aKOHOJIaTeIbCTBA, TIOCKO/IbKY Iie/b IIPeACTaB/IsAeT COO0I OCHOB-
HYyI0 3aiady. CMelleHue 1efieil 1 3ajja4d 3aKOHO/IaTeNbCTBA 3aTPY/IHAET Iiefe-
HalpaB/IeHHOE €r0 COBEPIIEHCTBOBaHME, CIIOCOOCTBYET BOSHUKHOBEHMIO B
HeM B Ipollecce 3aKOHOTBOPUYECKOI [esATe/IbHOCTY IPOTUBOPEUnii, HeTO4-
HOCTeIl ¥ IPO6OeNoB.

Bo-BTOpbIX, 3aKperieHHble B cT. 1 TK 3amaun TpyoBOro 3aKOHOAATE/b-
CTBa c/1a00 YBsA3aHBI C IEPEUNCIIEHHBIMY B TOJI >kKe HOpMe LIeJIIMY TPYLOBOTO
3aKOHOJJaTe/IbCTBA. TpyAHO, HapyuMep, OOBACHUTD, TI0YEMY CO3JaHMe O7a-
TONIPVATHBIX YCTIOBUI TPyZAa OObABIACTCA 1Ie/IbI0, a CO3/JaHMe YCIOBUI /IS
IOCTVDKEHUA COIIACOBAHMA MHTEPECOB CTOPOH TPYAOBBIX OTHOLLIEHNIT — 3a-
madeit TPYZI0BOTO 3aKOHOZlaTeNbCcTBA. Ha paccormacoBaHHOCTD I1efielt 1 3a1ad
TPYHOBOTO 3aKOHOJATeNIbCTBA, KaK OHM chopmymmposansl B ¢T. 1 TK, ob6pa-
1a7I0Ch BHUMaHNe B lopuandeckoit nureparype. Tak, B.II. Muponos, pac-
CMaTpuBasd Lie/IN U 3afla4Ml TPYLOBOTO 3aKOHO/IATeNbCTBA, OTMedaeT: «Henb3s
He 3aMeTUTD, YTO IepeyuMC/IeHHble 1Ie) He COBIAJAI0T C M3/I0)KEHHBIMU B
toit xe cT. 1 TK P® 3agauamu. XoTs Lien HO/DKHBL HOCUTD 60s1ee ITy0oKmit
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XapakTep /I perlaMeHTalyi OTHOLIEHUII B cepe TPYAa, a pellieHNe oIpe-
TE/IEHHBIX 3a/la4d CTY>KUT JOCTVDKEHNIO YCTAHOB/IEHHBIX B 3aKOHOJATE/IbCTBE
ueneit» [Muponos B.J., 2005: 37].

B-Tpetbux, a1y 3ajauy GopMyIMpyoTCA He B TepMUHAX TpedyeMoro pe-
3y/IbTaTa, Ha KOTOPBII HalLleNMBAETCA TPYAOBOE 3aKOHONATENbCTBO, a B Tep-
MIHaX MPOLECCa, AeATENbHOCTH, IPUYeM JIeATETbHOCTH, HOCAIEN BCIIOMO-
raTe/IbHBII XapaKTep — «CO3[aHue IPABOBBIX HEOOXOMMBIX YCIOBUIL JIA...»
(T.e. ZEATETBHOCTD IO GOPMIPOBAHNIO YCIOBMIL, KOTOPbIE CAMOCTOSATENbHO-
ro 3Ha4YeHNA He VMEIOT), «IIpaBOBOE€ PerylIMpoBaHue...» (T.e. IPOIecC BO3-
IeViCTBMs IIpaBa Ha o01ecTBeHHbIe OTHOLIeHMs [Mapuenko M.H., 2002: 91],
a He JKeJTaeMbIiT U'TOT 9TOr0 BO3/IECTBIA).

/I3 3aKOHOZaTe/IbHOTO OIpefeNieHNs 3a/iadll CO3AaHNsI HeOOXOAVMBIX ITpa-
BOBBIX YC/IOBUI JOCTVDKEHMA ONTMMAJIbHOTO COIVIACOBaHMA VIHTEPECOB CTO-
POH TPYAOBBIX OTHOILEHUII ¥l MHTEPECOB TOCYIAPCTBA IOTUYECKN C/IEHYET, YTO
POCCUIICKUIT 3aKOHOZATENb B KaueCTBE OHON U3 LiefIel], Ha JOCTVKEHE KOTO-
POJI TO/DKHO OBITH HAIIPaB/IEHO TPY[OBOIO 3aKOHOMATENIbCTBA, IMeeT B BULY
(xots1 M He GOPMYIMPYET ee KaK CaMOCTOSTE/IbHYIO 11e/Ib) TaKoe COCTOSHME
TPYZIOBBIX OTHOILEHMNII, TP KOTOPOM 3aKOHHbIE HTEPEChl X YIaCTHUKOB —
paboTHMKOB, paboTopaTernert u rocygapcTBa — ObIIM ObI ONTUMAIbHBIM 00-
pasoM cormacosaHbl. [ToaToMy BroniHe 060cHOBaHa Touka 3perys A.® Hypt-
IVHOBOI, KOTOpas OTHECTAa K OCHOBHOII 3a/ladye TPYLOBOTO 3aKOHOJaTe/IbCTBA
VIMEHHO JOCTVDKEHME ONTMMA/IbHOTO COIVIACOBAHNA MHTEPECOB CTOPOH TPYHO-
BBIX OTHOLIIEHMIA, @ He CO3/IaHVe HeOOXOMMBIX IIPaBOBBIX YC/IOBUI /IS 9TOTO,
Kak 910 cpopmympoBaso B cT. 1 TK [Hyptannosa A.®., 2015: 38].

Pa3BuBas 9Ty MBIC/Ib, C/IeflyeT IPU3HATh 11e1eCO0OpasHbIM 3aKpeIUIeHNE B
cT. 1 TK nonoxxenns o JOCTVO>KEHNUY ONTUMAJIbHOTO COI/IACOBAHNA IHTEPECOB
paboTHMKOB, paboTOAATENA M TOCYAAPCTBA B Ka4eCTBE LIe/IN TPY/IOBOTO 3aKO-
HozlaTenbcTBa. Heob6xomumo Takxe 00patuTh BHUMaHUeE Ha TO, YTO CO3/jaHe
IIPaBOBBIX YC/IOBUIT HEITOCPEACTBEHHO MIPEACTABIIAET COOOII IpoLiecc MpaBo-
BOTO PETy/IMPOBaHNA, T.e. 00€ 3ajIauy TPY/IOBOTO 3aKOHOMATE/IbCTBA CBOMAT-
CA K IIPaBOBOMY perympoBaHuo. Mexay TeM, oTpacieBoe 3aKOHO[ATe Ib-
CTBO OIpefersieTcsl Kak popMa BelpakeHys oTpaciy npasa [Kospipun A.H.,
2008: 14], T.e. kak onpepeneHHas Gpopma IIPaBOBOTO PETyINpPOBAHNA HEKOTO-
PO rpynIBI 00IeCTBEHHBIX OTHOIEeHMIT. Takum o6pasoM, B GopMympoBke
3aJlad TPYHAOBOIO 3aKOHOMATE/IbCTBA POCCUIICKUI 3aKOHOZATENb JOITyCKaeT
TaBTOJIOTYIO, YTO CHIVDKAET YETKOCTDb U SCHOCTb 3aKOHOZATE/IbHbIX IIPELTIN-
CaHUII M YPeBaTO Ie30pMEHTalIell CyObeKTOB IIpY MIPUMEHEHUY VMU HOPM
TPyLOBOTO IIpaBa.

KoHkpeTnsupys mnociefHion 13 cOpMyIMpOBaHHBIX 3afad (IIpaBoBOe
perynupoBaHye TPYLOBBIX OTHOIIEHUI M VHBIX HEINOCPENCTBEHHO CBA3aH-
HBIX ¢ HUMM oTHouteHuit), TK 3akperniseT epeyeHb OTHOLIEHNMII, OMIeXa-
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VX IIPAaBOBOMY PEeTy/IMPOBAHUIO TPYHLOBBIM 3aKOHOAaTenbcTBOM. Criemyer
3aMeTUTh, YTO 110 CPAaBHEHMIO C IlepBOHaYanbHOI pepmakiueil TK mepedenp
OTHOILIEHUI, MOMJIOKAINX IPAaBOBOMY PeryIMpOBaH, Majo M3MEHWICH.
B Hero 6bu1y ;o6aB/IeHBI OTHOLIEHVS 10 00513aTe/IBHOMY COLIMATBHOMY CTpa-
xoBaHuio [Kospipru A.H. 2008: 15] u HeckonbKo n3MeHeHa pefakuus ¢hop-
MY/IMPOBOK OTHOIIEHMII 110 TPOdecCcHOHaIbBHOMY 00y4YeHNI0 pabOTHUKOB’ 1
OTHOLIEHNI II0 KOHTPOJIIO 1 HaZ30PY 3a COOMI0fIeHNeM TPY/IOBOTO 3aKOHOa-
TENbCTBA®, YTO YTOYHMIIO X COfiep>KaHye, HO He TIOBINATIO Ha UX CYTbh.
3akpemnuB IepedyeHb OTHOIICHMI, MOJIKAIVX IIPABOBOMY PeryInpo-
BaHJIO HOPMaMIl TPYZOBOTO 3aKOHOJATe/IbCTBA, POCCUIICKUII 3aKOHOJATeTb
OIIpefeVJI TeM CaMbIM IIPEIMET ero IPAaBOBOTO PEeryIVPOBAHM I, COOTBET-
CTBEHHO, pacupui cogepkanue cT. 1 TK. Takoe pemenne cnopro. Ha Ham
B3IJISIL, Lje/iecooOpasHo GOpPMYIMPOBKY IpefMeTa IPAaBOBOTO PEryInpoBa-
HYISL TPY/IOBOTO 3aKOHOATe/IbCTBA BBIIE/IUTD B OTAENbHYIO cTaTbio TK.
HeTouHocTu B onpefenieHN Iiefeli ¥ 3a7a4 TPY0BOTO 3aKOHOJATeTIbCTBA
VIMEIOT HeTaTUBHBIE COIMA/IbHBIE TOC/IEACTBIA. B yC/IOBMAX PHIHOYHOI 9KO-
HOMUKJ OCHOBHOJI II€/IbIO IIPEeIIIPUHIMATEIbCKOI IeSITeIbHOCTY SIBIISETCS
U3BJIeYeHNe MaKCUMajIbHOV HpuObmM. Ilockonbky paboTomaTeb—Cuib-
HeJllIasi CTOPOHA TPYAOBBIX OTHOIIEHMI, €My HEBBITO/JHO aKTMBHOE BMeIlla-
TEeNbCTBO TOCYAApCTBa B cepy TPYLOBBIX OTHOIIECHMII, HallpaB/lIeHHOE Ha
MaKCHMaJIbHO [O/THOE ObecIiedeHne TPyAOBbIX paB pabotHnkoB. A.® Hypt-
IMHOBA OTMEYaeT, YTO IPeJIPUHIMATEN HEOJHOKPATHO JeMOHCTPUPOBAIN
CTpeMJIeHNe «CBECTI COfiep>KaHue IPaBOBOTO PeTyIMpPOBaHNs TPY/IOBBIX OT-
HOIIIEHWIT ;O HeOOpeMEeHUTETbHOTO MIHIMYMa», YTO, II0 €€ MHEHUIO, «CBU-
IeTeNbCTBYET eCi He 06 0CO3HAaHHOM JBYDKEHUM K «CBOOOJE OT IIpaBar, TO
0 IIPOSIBJIEHNN CBOEOOPA3HOTO «COLMATBHOTO ATOM3Ma», KOTOPBIIT, KaK ITOKa-
3bIBaeT MCTOPUIECKUII OIIBIT, BefleT K 000CTPeHMIO IIPOTUBOCTOSHIS TPy
M KalluTaza U Jaxe ¢ Cyry0o ImparMaTidecKoll MO3NMIMNY HIYEro XOPOIIero
mst obuiecTa He HeceT» [Hypraunosa A.D., 2015: 34]. [TosTomy, onpenensas
Le/IM ¥ 3a/1a4¥l TPYLOBOTO 3aKOHOZIATE/bCTBA, CJIEAYeT YeTKO 0003HAYNUTD CO-

7 ®epepanbHblit 3akoH oT 02.07.2013 Ne 185-D3 «O BHeceHMM U3MEHEHMIT B OTHE/IbHbIE
3aKOHOfjaTeNIbHble aKThl Poccuiickoit Penepauy 1 NpUsHAHUN YTPATUBLIMMIU CUITY 3aKOHO-
JATe/IbHBIX aKTOB (OT/eNbHBIX ITOIOXKEHNIT 3aKOHOAATE/IbHBIX akToB) Poccuiickoit Penepa-
1y B cBA3M ¢ npunATreM PenepanbHoro 3akoHa «O6 obpasosanun B Poccuiickoit Genepa-
mun» // C3 P®. 2013. Ne 27. Ct. 3477.

8 @epepanbHbI 3akoH oT 30.06.2006 Ne 90-D3 «O BHeceHmu msMeHeHui B TpymoBoit
kopnekc Poccuiickoit Denepanny, NpusHaHUM He JlefiCTBYIOMMMYU Ha TeppuTopun Poccnmii-
ckoit Pefepanyyt HEKOTOPBIX HOPMATUBHBIX NPaBoBbIX akTOB CCCP 1 yTparuBmmMm cumy
HEKOTOPBIX 3aKOHOMIATE/IbHBIX aKTOB (Io7OKeHMIT 3aKOHOATE/IbHBIX aKTOB) Poccuiickoil
Depepanun» // C3 PD. 2006. Ne 27. Cr. 2878; PenepanbHblii 3akoH oT 18.07.2011 Ne 242-
@3 «O BHeceHUM M3MEHEHUI B OT/e/IbHbIE 3aKOHOaTe/IbHble aKThl Poccuiickoit Peneparym
0 BOIIPOCAM OCYIIECTB/ICHNUA FOCYJapCTBEHHOTO KOHTPOJA (Hai3opa) M MYHMIIUIIATLHOTO
KoHTpOnsh» // C3 PO. 2011. Ne 30 (u. 1). Cr. 4590.
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LM1a/IbHYI0 HAaIIPaBJIEHHOCTD IIPABOBOTO PETyIMPOBAHMA TPYAOBbIX OTHOILE-
HIIT, KOHKPETU3MPOBATh 3aJjaull, CJie/IaB aKLeHT Ha 3alllTe TPYHAOBbIX IIPaB
Hanbosee yI3BUMbBIX KaTeTOPMIT TPaK/aH.

[Tpexxpe Bcero oTMeTNM, 4TO, yKas3blBas B Ka4eCTBe Lie/IN TPYAOBOTO 3a-
KOHOJIaTeZIbCTBA 3aIUTY IPaB 1 MHTEPECOB pabOTHMKOB U paboToparene,
3aKOHOJATENb He CTABUT 3a/lauli 3alUThI IIPaB M MHTEPECOB /UL, VIIYIUX
paboTy. Mex/y TeM ITpaBO Ha 3alUTY OT 6e3pabOTHULbI. ABIAETCA KOHCTHU-
TYLMOHHBIM IIPaBOM KaXX/[oT0 rpakfiaHnHa (4. 3 ct. 37 KoHcTurynun), a 3a-
IUTa OT 6e3pabOTHIIbI U COfIEICTBIE B TPYAOYCTPOICTBE; IPOBO3I/IAIIAIOT-
CS OIHUM M3 IIPUHIIUIIOB IIPAaBOBOTO PEryIMPOBaHNUA TPYAOBbIX OTHOLIEHMIA
(a63. 4 ct. 2 TK). B ycmoBusax oTkasa rocygapcTBa OT IPsIMOTO 3aKpeIIeHs
IIpaBa Ha TPy B KauecTBe KOHCTUTYIMOHHOTO ITpaBa Kaxaoro (Koncturynms
IPOBO3IJIAIIAET «IIPABO CBOOOHO PaCIOPSKATbCSA CBOUMMY CIIOCOOHOCTAMNU
K TPYAY, BBIOMPATh POJ HeATEIbHOCTH U MPOoeccrio», HO He COOCTBEHHO
IIPaBO Ha TPY/J, KaK OHO (POPMYIMPOBATIOCH B COBETCKOM 3aKOHOZIATeIbCTBE’)
IIOBBIIIAETCA 3HAYMMOCTD 3aLUTHI IIPAB ¥ 3aKOHHBIX MHTEPECOB IPAXKAH OT
6e3paboruupl. OgHako, kak HarmomyuHaeT P.O. [anneBa, «IpyMHINI 3aIINTHI
OT 6e3pabOTHIIBI U COLEIICTBUS B TPYAOYCTPOICTBE, YIIOMAHYTHIN CT. 2 TK,
He Haiesn orpakenus B cT. 1 TK» [[anuesa P.®., 2003: 53].

3akpeIieHye IpaBa Ha 3alUTY OT 0e3paboTUIIbI B KadyeCTBe OJHOI 13
3ajjlad TPYAOBOrO 3aKOHOJIATeNbCTBA OyAeT CIOCOOCTBOBATb Takke Oonee
IIOJIHOMY BBINO/MHEHNI0 Poccumeil MeX/[yHapOJHBIX JTOTOBOPOB B 001acTy
3aLUTBl TPY[IOBBIX IIpaB I'PaKAaH, B YaCTHOCTM, MeXIyHapOJHOTO IaKTa
«O6 5KOHOMMYECKIX, COLIVIATIbHBIX ¥ KY/IbTYPHBIX IIpaBax»'’, CT. 6 KOTOpOro
0053bIBaeT rOCylapCTBa-y4YaCTHUKOB 00eCIieurBaTh IIPaBo Ha TPy, KOTOpoe
BK/TIOYAeT IIPABO KaXKIOTO Ye/lOoBeKa Ha MOTydYeHye BO3MOXKHOCTY 3apabaThl-
BaTb ce0e Ha KU3HDb TPYHOM.

OreuectBenHasa Koncturynus B ¢T. 7 npoosrnamaetr Poccuiickyio Qepe-
panyIo couyaabHbIM FOCYIapCTBOM, OJIMTHKA KOTOPOTO HAIlpaBjIeHa Ha CO-
3[laHMe yC/IOBUIL, 06ecreunBaoIuX TOCTONHYIO )KM3HD M CBOOOHOE Pa3Bl-
TyE 9e/I0BEeKa, ¥ yCTaHAB/IMBAET, YTO B CTPAHE OXPAHAITCA TPY/, U 3J0pPOBbE
JIIOfieNl, YCTaHABIMBAETCA FAPAHTUPOBAHHBIN MUHMMAIbHBIN pasMep OILIa-
TBI TPYJa, obecreunBaeTcs roCylapCTBEHHAs MOJjepXKKa CeMbY, MaTepyH-
CTBa, OTIJOBCTBA U JI€TCTBA, MHBAIU/IOB U ITOXM/IBIX IPAXK/IaH, Pa3BUBAETCA
CHCTeMa COLMA/IbHBIX CITY>KO0, YyCTaHABIMBAIOTCS TOCYAAPCTBEHHBIE TIEHCUM,
10COOMA ¥ MHbIe TAPaHTUM COLMaNbHON 3amuThl. Tem cambiM KoncTurymmsa

® CM. cT. 40 Koncrurynumu CCCP 1977 r. // Koncturyuusa (OcrHoBHoiT 3akon) Corosa
Coserckux Counamcrudeckux Pecrry6muk // Begomoctu Bepxosroro Cosera CCCP. 1977.
Ne 41. Cr. 617.

10 Mexx/ryHapoHbIii akT oT 16.12.1966 «O6 9KOHOMUYECKNX, COLMATBHBIX U KYIbTYP-
HbIX NpaBax» // bronnerenb Bepxosrnoro Cyza P®. 1994. Ne 12.
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CTaBUT II€Pe TOCYAAPCTBOM Ije/Ib 00eCIIeunTh COLMANbHYIO 3alIIIEHHOCTD
TpaKaH, Jienas Py 9TOM aKIL[eHT Ha 00eCleYyeHNN 3alVIeHHOCTY Hanbo-
Jiee YSI3BUMBIX KaTeropuil HacelleHs — JIVILI, IMEIOIUX JeTell, HeCOBepIleH-
HOJIETHNX, MHBAINIOB, IIOXWIBIX. B pycie TpymoBOro 3akOHOJATeIbCTBA
3ajiauyl MOBBIIIEHNs 3AIVIEHHOCTY Hanboee ysA3BUMBIX KaTeropumii Hace-
JIeHVsI Peanu3yloTcs MIyTeM 3aKpeIUIeHNs] PasINyHbIX JIbIOT, HOBBIIIEHHBIX
TpeOOBaHMII K YCIOBUAM U OXpaHe TPYAA M MHBIX TapaHTMIl /IS TaKMUX Ka-
Teropuit pabOTHUKOB, KaK HeCOBEpIIIEHHO/IETHYIE, OepeMeHHbIe U KOpMsIIIye
JKEHIIVHDI, MTHBA/IU/BL. B TO ke BpeMsI 3aKOHOJaTe/Ib He pacCMaTpMBaeT 3a-
IUTY TPY/OBBIX IIPaB 1 MHTEPECOB Hambosee YSA3BUMbIX KaTeropuii paboT-
HJKOB B Ka4eCTBe CAMOCTOATENTbHON 3ajlauMl TPYAOBOTO 3aKOHOMIATE/IbCTBA.
[TonaraeM, 4TO colVaIbHAsA 3HAYMMOCTb 00ECIIeYeH VIS 1 3alUTHI TPYOBBIX
IpaB Hambojee yA3BMMBIX KaTeropuii pabOTHUKOB TpeOyeT BK/IIOUEHUA ee
B IlepeveHb 3a/jad TPYJOBOrO 3aKOHOATeNbCTBA 1 3aKkperienus B ¢T. 1 TK.

PaccmaTpuBas OCTVOKeHYE ONTYMATBHOTO COITIACOBAHNUS MHTEPECOB pa-
OOTHMKOB, paboTofaTe/IA ¥ TOCYAapCTBa B Ka4eCTBe e/l TPY/IOBOTO 3aKOHO-
IaTeNbCTBA, HY>)KHO 3aMETUTh, YTO PEryIMPYs TPYLOBbIe OTHOLIEHNS, TOCY-
[apCTBO 3aMHTEPECOBAHO He TOJIBKO B COO/MIOeHNN 6alaHCa TPYIOBBIX [IPaB
¥ 3aKOHHBIX MHTEPeCOB pabOTHMKOB 1 paboTomarereit 1 0becriedeHy COLM-
aJIbHOTO IIAPTHEPCTBA KaK HEOOXO[MMOTO YC/IOBYS CTAaOVMIBHOCTY 0011IeCTBa,
HO TaK)Xe B TOM, YTOOBI TPYZOBBIE OTHOLIEHMsI CIIOCOOCTBOBA/IN PAa3BUTHUIO
9KOHOMMKM CTPaHBbl, YKPEIULSI/IN ee IPOM3BOACTBEHHBIN 11 HAYYHO-TeXHIYe-
CKMil ToTeHIMal. JJaHHas Iie/b, XOTA U BBIXOJUT 32 PaMKU TPYHOBOTO 3a-
KOHOJIaTe/IbCTBA, TOCTUTAETCA B TOM YICIIe IyTeM €ro IpPUMeHEeHUsA. DTOMY
CITy>KaT IOJIOXKEH N O ITPO(eCcCHOHATBbHOI IOATOTOBKeE (PO ecCcroHaTbHOM
obpasoBaHuy 1 npodeccroHanbHoe 00y4eHNN) 1 MOBBIIIeHNN KBamupyKa-
1y pabOTHMKOB (HOIOTHUTENILHOM IIPOQeCcCHOHaIbHOM 00pa3oBaHMM).
KavecTBeHHass mpodeccroHanbHasg NMOATOTOBKA pabOTHMKA CHOCOOCTBYeT
He TOJIbKO TIO/Ty4eHNI0 M 00JIee BHICOKOOIIIaYMBaeMOoll pabOTBL, U, CTIef[0Ba-
TE/IbHO, TIOBBIIIEHNIO Ka4eCTBa ero KM3HM, HO TaK>Ke CITY)KUT HeOOXOAVMBIM
YC/IOBVEM TIOBBILIEHVS IIPOM3BOAUTENBHOCTI 1 KadecTBa TPyAa, obecneyn-
Basl pPe3yJIbTATMBHOCTb IIPOM3BOACTBA ¥ HAyYHO-TEXHUYECKUI IIporpecc.
[ToaTomy 11€/1€CO00Pa3HO JOIOIHUTD TIepeYeHb 3ajiad TPYAOBOrO 3aKOHO/A-
TEeJIbCTBA TONOXKeHNeM 06 obecriedeHn MpodecCUOHaTbHON MOATOTOBKA 1
HOBBIIIEHNS KBanbuKaunuy pabOTHUKOB.

B mensx ycumeHus IieneHanpaBlIeHHOCTY TPYLOBOTO 3aKOHONATE/IbCTBA,
yCTpaHeHVsI HETOYHOCTeI! 1 BOCIIO/IHEHVSI IPOOEIIOB B OIPeie/IeHNN €TO Lie-
Jeit v 3ajiay 1erecoobpasno nsnoxuts cT. 1 TK B crenyromeit pegakimn:

Cratbs 1. Llenu u 3aiaun TpyZOBOrO 3aKOHOZIATE/IbCTBA

[lenAMu TPyHZOBOTO 3aKOHOJATENbCTBA SB/IAIOTCA: YCTAaHOB/ICHME TOCY-
JapCTBEHHBIX TApaHTUIl TPYHOBBIX IIPaB M CBOOOJ TPak[aH; JOCTIDKEHUE
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OITVMMA/IbHOTO COITIACOBAHMA VHTEPECOB CTOPOH TPYHOBBIX OTHOIIECHUIA,
MHTEPEeCOB TOCYapCTBa.

3alauaMu TPyZOBOTO 3aKOHO/IATe/TbCTBA ABJIAIOTCA:

obecredeHe 6IaroNprUATHBIX YCTIOBUI TPY/a;

3alUTa IpaB K MUHTEPECOB pabOTHUKOB 1 paboTO/aTeNel;

3aIUTa IIPaB U MHTEPECOB JINL], ULIYIUX PaboTy;

obecrieyeHe TPYHOBBIX IIpaB HanbosIee ysI3BUMbIX KaTeropuii pabOTHUKOB;

obecredeHe MpodeccuoHaNbHOI TOATOTOBKM U HOBBIIIEHNs KBaMuQu-
Kaluy pabOTHMKOB.

3aknouyeHuve

Llenp TPy[OBOTrO MpaBa KaK OTPACIM POCCUIICKOTO ITpaBa — ONTUMAJIbHOE
COCTOsAHME 001IeCTBA I MIPOTEKAIOIINX B HEM COLIMA/IbHBIX IIPOL[ECCOB, TaKas
cucTeMa OOIIeCTBEHHBIX OTHOLICHMIT, KOTOpas IO/IHee, YeM HbIHe, COCo6-
Ha o0ecIleunBaTh JOCTVDKEHNE PabOTHUKaMM, pabOTOaTe/IsIMU U TOCYAAp-
CTBOM MX OCHOBHBIX MHTepecoB. TakyM o6pasoM, Lie/b TPYAOBOTO IIpaBa
ABJIsIET COOOI KOHI[EHTPUPOBAHHOE BhIPaXKeHe 00I1[eCTBEHHOTO MHTepeca.

3aauy OTpacIM TPYHZOBOTO 3aKOHOIATENbCTBA, SIB/LACH MOMEHTOM CO-
Iep>KaHu e/, KOHKPETUSUPYIOT ee, CIOCOOCTBYsI TOYHOMY €€ TOHMMAHUIO
CyObeKTaMy IIPAaBONPYMEHNUTENBHOI JeATENbHOCTI U TeM CaMbIM ee JOCTI-
eHuio. JIocTyKeHNe 1y TPYAOBOrO 3aKOHOJATENbCTBA OCYIeCTBIACTCS
Jyepe3 peaM3alnio ero 3aad.

3HavyeHVe OIpefeNeHns Ieneil ¥ 3afad TPYAOBOTO 3aKOHOAATENIbCTBA
MIMeeT C/IeAyIolyie aCIIeKThL:

IIeHHOCTHOE (aKCMOIOIMYecKoe) 3HaueHue: 1je/lb OTpaXkaeT IIeHHOCTH 06-
I[eCTBA, KOTOPbIE 3aKOHO/IATe/IbCTBO IIPU3BAHO 3alINIIATD;

OpraHmsyolee 3Ha4eHNe:

Ie/Ib ¥ 3a/Ia4yl TPYLAOBOTO 3aKOHOJIATeIbCTBA OIPEMIe/IAI0T HAaIlpaBJIeHNUe
ero pasputuA. brarogaps sToil HAaIlpaBIeHHOCTU 00eCIedMBAIOTCA YBA3Ka
HOPM 3aKOHAQ, VX B3aMOJIICTBME ¥ HEIPOTNBOPEUYNBOCTD, 3aKOHO/|ATe b~
CTBO IpHo6OpeTaeT CBOCTBA L[e/IOCTHOCTI Y CUCTEMHOCTY;

1le/Ib ¥ 3alauyM TPYJOBOTO 3aKOHOJATENbCTBA 3a/Ial0T PAaMKM IIPABOBOTO
peryimpoBaHus OIpee/IeHHON TPYNIIbl 00IeCTBEHHBIX OTHOIIEHNIA, OIIpe-
IeJISIIOT IPEAMET IPAaBOBOTO PETYINPOBAHMS OTPAC/IM TPY/IOBOTO IIPaBa;

3Ha4eHMe [/ IPaBOIPUMEHNUTEIbHO AesITeIbHOCTIA: LIe/IN 1 3a/ja4M TPY-
JIOBOTO 3aKOHOJATENbCTBA OINPENE/IIOT COfepXKaHue IPaBOIPUMEHNUTENb-
HOJI JIeSITeIbHOCTM, OHU COCTABJISAIOT BHYTPEHHUII MOMEHT [IeATeIbHOCTU
CaMOTO IIPaBOIPUMEHNUTETIA.

AHanus copiep>xanus 3akpervieHHbIX B TK 1ienteit u 3aja4 TpygoBoro 3a-
KOHOJIaTe/IbCTBA MIO3BOJIACT CAENMATh BBIBOJ], YTO TPYHOBOE IIPABO OTHOCUTCS
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K cepe ny6nmyHO-IIpaBOBOrO perymupoBanys. Hanndme B HeM yacTHoOIIpa-
BOBBIX HOPM OT/I€/IbHBIX €€ MHCTUTYTOB He ABJIATCA IPEBAMPYIOLMY I
He MEHAIOT YKa3aHHOI 001Iieil HallpaB/IeHHOCTY JaHHOJI IIPAaBOBOV OTPACTIIL.
CdopmynmpoBaHHbIe B 3aKOHe e/ ¥ 3a1a4l1 TPY/IOBOTO 3aKOHOATeTbCTBA
HY>X/JJAlOTCA B yTOYHEHUY U JOIIO/THEHUL.
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AHHOTAUMA

HakonuBLuascs aHTMMOHOMNOJIbHAsA 1 cyaebHas npakTuka no agenam o kaptensx, Henas-
HVEe N3MEHEeHMs 3aKOHOAATENbCTBA O KOHKYPEHUMM («NATbIA @HTMMOHONMOJbHbIV NakeT»,
CBSI3aHHbIM C OTMEHON «KapTeSlbHbIX UMMYHUTETOB» AN TOProB) U NOCNeaHUE peLue-
Husa KoHctuTyumoHHoro Cyna Poccuiickoih @enepaunn (onpenenerdns ot 25.04.2023
N2 757-0; n N2 1027-0; ot 19.04.2023 N219-1; o1 30.03.2023 N212-I1) n03BOASIOT NOA-
BECTWN MPOMEXYTOYHbIE UTOMM 1 CNPOrHO31MPOBaTh AaNbHENLLEE PA3BUTUE HOBOW NMpPakK-
TUKWN YrONOBHO-MPABOBOr0 NPOTUBOAENCTBUSA KapTeNbHbIM COMMaLLEHNAM YH4aCTHUKOB
TOpProB. He MeHbLUMM Hay4HbIM MHTEpPEecOoM obnagaeT n obpaTHas CTOpoHa Medanu,
npeacrasnsowas coboto cyaebHyo NPakTyKy rno Aenam o NPeCcTyrieHnsx npeacraBm-
Tener 3akasurka Ha Toprax, Kotopas Takxe nNpeTeprneBaeT CYLLECTBEHHbIE USMEHEHNS,
CB$I3aHHbIE C MOSIBIEHNEM HOBbIX U JOMOJIHEHNEM CYLLECTBYIOLLIMX YTOMOBHO-MPABOBbIX
3anpeToB B gaHHoW cdepe. Lenb HacToawero nccnegoBaHns COCTOUT B BbISBIEHUN
npo6nem keanudbukaLmm NPecTynieHnin Ha Toprax 1 BelpaboTke Hay4yHO 06OCHOBaH-
HbIX MPEenoXEeHUA NO UX pa3peLleHnto. B aToM pakypce paccmaTpuBaloTcs AUCKYC-
CMOHHbIE BOMNPOChHI KBaNMPUKaLMN OrpaHnyYeHns KoHKypeHuum (cT. 178 YK ), 3noyno-
TpebneHnss LOMXKHOCTHBIMU NONHOMOYUAMUY (CT. 285 YK), NpeBbIlLEHNA OOMKHOCTHbIX
nosiHomounii (ct. 286 YK), nonydeHuns B3satku (ct. 290 YK), 3noynotpebneHus B coe-
pe 3akyrnok ToBapoB, paboT, ycnyr Ans o6ecrnevyeHns rocyfapCTBEHHbIX NN MYHULM-
nanbHbIx Hyx, (cT. 200.4 YK), noakyna paboTHMKa KOHTPAKTHOM ClyX0bl, KOHTPAKTHOIO
ynpaBasioLero, Y4ieHa KOMMCCUn No ocylecTeneHmto 3akynok (cT. 200.5 YK), a Takxe
NPEeCTyreHnn NPOTMB COOCTBEHHOCTN, COBEPLLAEMbIX B CBSA3U C 3aKYMNOYHbIMU MPO-
uenypamu (cT. 159 1 160 YK). B pamkax nccnenoBaHusi C UCNosib3oBaHnem gpopmasb-
HO-IOPUANYECKOr0 MeToaa NPOaHaNN3MPOBAHO 3aKOHOAATENbCTBO O KOHKYPEHLUUN U
O perynnpyembix 3aKyrnkax, iexallee B OCHOBE pacCMaTpUBaEMbIX YrOJIOBHO-MPaBO-
BblX 3anpeToB. C NOMOLLBI0 CUCTEMHO-CTPYKTYPHOrO MeToga nccnefoBajnce cocra-
Bbl MPECTYMeHN’ Ha Toprax. MeToabl CTaTUCTUYECKOro aHann3a 1 ToNKOBaHUS Npasa
NPYMEHANNCh ANg aHann3a cyaebHON NpakTuky 1 BblpabOoTKM NpaBun Keanudukaumm
yKa3aHHbIX NPECTYMNEHUIA.
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Crimes at Competition

Eﬂ Aleksey N. Lyaskalo

National Research University Higher School of Economics, 20 Myasnitskaya Street,
Russia 101000, Moscow 101000, Russia, lyaskalo®list.ru

Abstract

The accumulated antimonopoly and judicial practice in cases of cartels, recent changes
in competition legislation (the so-called “fifth antimonopoly package” associated with the
abolition of “cartel immunities” for bidding) and the latest decisions of the Constitutional
Court of the Russian Federation (determination of April 25, 2023 No. 757-0; resolution of
April 25, 2023 No. 1027-0; resolution of April 19, 2023 No. 19-P; resolution of March 30,
2023 No. 12-P) allow us to sum up interim results and predict further development
new practice of criminal law countering cartel agreements among bidders. Of no less
scientific interest is the “other side of the coin”, which is judicial practice in cases of
crimes committed by customer representatives at auctions, which is also undergoing
significant changes associated with the emergence of new and additions to existing
criminal law prohibitions in this area. The purpose of this study is to identify problems
of qualifying crimes at auctions and to develop scientifically based proposals for their
resolution. From this perspective, we consider the controversial issues of qualifying
restrictions on competition (Article 178 of the Criminal Code of the Russian Federation),
abuse of official powers (Article 285 of the Criminal Code), abuse of official powers
(Article 286 of the Criminal Code of the Russian Federation), taking a bribe (Article
290 of the Criminal Code), abuse in the field of procurement goods, works, services to
meet state or municipal needs (Article 200.4 of the Criminal Code), bribery of a contract
service employee, contract manager, member of the procurement commission (Article
200.5 of the Criminal Code), as well as crimes against property committed in connection
with procurement procedures (Articles 159 and 160 of the Criminal Code). As part of
the study, using the formal legal method, the legislation on competition and regulated
procurement, which underlies the criminal law prohibitions under consideration, was
analyzed. Using the systemic-structural method, the elements of crimes at competition
were studied. Methods of statistical analysis and interpretation of law were used to
analyze judicial practice and develop rules for classifying these crimes.

Keywords

cartel; bidding; auction; concourse; competition; restriction of competition; bribe;
fraud; embezzlement.
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BeepneHue

3aKyNK) OCTAIOTCA JUfiepaMi B PelITHHIe CaMbIX KPMMMHOI€HHBIX cdep
9KOHOMITYECKOTI IesITeIbHOCTY. [Ipyt 9TOM HOBBIIIEHHbIE YTOTIOBHO-IIPABOBBIE
PUCKY XapaKTepPHBI [ PeryIMpyeMbIX 3aKYIIOK, OCYIIECTB/IsIeMbIX B paMKax
@epnepanpHoro 3akoHa ot 05.04.2013 Ne 44-D3 «O KOHTpaKTHOI cUCTeMe B
cdepe 3aKyIok TOBapOB, pabOT, YCIyT A1 00OecredeHst roCyAapCTBeHHBIX I
MYHMLIMIAJIBHBIX HYX» (mamee — 3akoH Ne 44-D3) n DemepanbHOrO 3aKo-
Ha oT 18.07.2011 Ne 223-®3 «O 3akymnkax TOBapoB, paboT, YCIYT OT/e/IbHBIMI
BUJIaMI IOpUAMYeCcKUX iy (manee — 3akoH Ne 223-03)!. Topru kak Haubo-
Jlee KOHKYPEHTHBIE CIIOCOOBI 3aKYIIOK, IPOBOJVIMbIE IPEUMYIIECTBEHHO Ha
97IEKTPOHHBIX IUIOMIAZIKAX, B YC/IOBMAX MAaKCMMA/IbHONM MHQPOPMAIVIOHHO
OTKPBITOCTY U IIPO3PAYHOCTH, HE TONIBKO He VICK/TI0YAIOT YTOJIOBHO-TIPaBOBBIX
PUCKOB, HO U XapaKTepPU3YIOTCs MOBBIIIEHHO KPYMIHAIBHOI aKTUBHOCTBIO,
IIOCKOZIbKY MIMEHHO Ha TOPrax pacHpee/dioTcs caMble KPYIIHbIE 3aKas3bl U
KOHKYPMPYIOT BefyIlyie PbIHOYHbIE UTPOKY, A, 3HAUUT, <ATPA CTOUT CBEY».

Cyne6Has mpakTyKa IO YTOJIOBHBIM Jie/laM O KapTe/siX Ha TOprax CKia-
AbIBAETCS HEOZHO3HAYHO U HE COBIIAZIAeT C IOAXOAAMM apOUTPa>KHBIX CY-
JIOB IIPM PaCCMOTPEHNM COOTBETCTBYIOIEl KaTeropui fiell 06 aMMHUCTpa-
TUBHBIX IpaBOHapyuIeHNAX. OCTpOTa CIIOPOB ¥ HAKONMMBIINECS IPOOIEMBI
CyneOHOJ NPaKTUKMU IO JiellaM O KapTe/siX IOTpeb6OoBamy BMeNIaTebCTBa
Koncturynnonnoro Cyna Poccuiickoit @enepaunn (zanee — KC P®), neon-
HOKpaTHO B 2023 rofjy pacCMaTpMBaBILIErO BOIPOCH! O IPOBEPKE KOHCTUTY-
IIVIOHHOCTY B3aMIMOCBSI3aHHBIX ITOJIOKEHNI 3aKOHOJATENbCTBA O KOHKYPEH-
LIV V1 YTOJIOBHOTO 3aKOHOJATe/IbCTBA’.

Bonpocam pasrpaHmyeHus HO/DKHOCTHBIX, KOPPYILMOHHBIX ¥ MMYIIle-
CTBEHHBIX IPECTYIUIEHUN IOCBALEH pAf nocra”Hosnenuit Ilnenyma Bep-

' B ommmume OT perymmpyeMbIX 3aKyTIOK, «KOMMep4YecKye 3aKyIKI», OCYIIeCTB/AeMbIe
YAaCTHBIMY KOMITAHVSIMY, He VIMEIVMY IIPeoOIafjafollero roCyAapCTBEHHOTO YYacTisl B
YCTaBHOM KallMTasle, IPOBOAATCA B COOTBETCTBUN C BHYTPEHHMMIU JJOKYMEHTAMU TaKMX KOM-
MIAHUIT, C MUHVMMA/IbHBIM HabOPOM IIPebsB/IsAeMBIX K HIM PETy/IATOPHBIX TPeOOBaHMUIT, KOTO-
Pble CBOAATCS K COOMOAeHNI0 001mx monokernit [paxxpanckoro kopekca Poccuiickoit epe-
pawmu o forosope (B 4acTHOCTH, CT. 447-449 TK P®) u ®epepanbroro sakona ot 26.07. 2006 Ne
135-®3 «O 3amuTe KOHKypeHIM». B cy;[e6H0171 IIPaKTHKeE IO YTOJIOBHBIM JIe/IaM PEJKO BCTpe-
YAIOTCS [IPYMePBI IIPECTYIUVIEHNIT B cepe KOMMEPIECKUX 3aKymoK. [Ipu aToMm [yis HuX mpu-
CYIIM B OCHOBHOM TaKe >Ke YTOJIOBHO-IIPAaBOBbI€ PUCKM, YTO U JIJIS PEryIMPYeMBbIX 3aKyTIOK.

2 Cwm.: onpepenennsa Koncrurynmonnoro Cyna Poccnmitckoit Denepannu ot 25.04.2023
Ne 757-O n ot 25.04.2023 Ne 1027-O; nocranosnennsa Koncrurynyuonnoro Cyna Poccuiickoit
Denepauun ot 19.04.2023 Ne 19-IT n ot 30.03.2023 Ne 12-IT // CIIC KoncynpsrantIlmoc.
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xoBHOro Cyna Poccuiickoit @enepannn (nanee — BC P®)’. Opgnako u aTnx
pasbACHEHNUI OKa3bIBAETCS HEJOCTATOYHO JU/IS Pa3pellleHyisi MHOXKeCTBa BO3-
HMKAIOIIVX B CyZleOHOI ITpAaKTUKe Mpo61eM KBamduKaym IpecTyIyIeH,
COBepIIIaeMBbIX IIPeJICTABUTE/LAMY 3aKa3uMKa Ha TOprax.

B HacTosmieit paboTe pacCMOTpeHbI OCHOBHBIE TPOOIeMbl KBaMMPUKAIIn
IpeCcTYIUIeHNIT Ha TOPraX, B TOM YJC/Ie IPeCTYIIEHNI YIaCTHMKOB TOPTOB I
IpecTyI/IeHNIT 3aKa34yyKa Ha TOprax; 0cob6oe BHUMaHNe Ye/IeHO CJIOKHBIM
BOIIpOCaM KBa/MuKaLmuy KapTeseil, JO/DKHOCTHBIX, KOPPYILVOHHBIX U
MIMYIeCTBEHHBIX IIPECTYIIEHNI Ha Toprax®.

1. MpecTynneHuns y4aCcTHUKOB TOPros

Hacrosuym XUTOM yro/l0BHO-IIPaBOBOJ MOBECTKM /IHA CTajIa He MMeBIIas
IIPAKTUYECKOrO IPUMMEHEHN, HO BHe3amHo oxuBiuas B 2018 roxy ct. 178 Yro-
noBHoro Kopekca Poccuiickort @epepanm (nanee — YK) 06 yronosHoit oTBeT-
CTBEHHOCTV 32 OIPaHMYVBAIOLIVE KOHKYPEHILMIO KapTe/lbHble COITIAIIeHN ™.
CUMMeTPUYHBIM OTBETOM CTajla AKTMBU3AIMA HAYYHBIX MCCIENOBaHMII Ha
3Ty HaOMPAIOIIYIO OMY/IIPHOCTD TeMy. I1py aToM Hanbomnee ocTpble Ipo6IeMbl
KBa/IMVKALMY OTPaHMIeHNs] KOHKYPeHIMN, pa3oOpaHHble B TOKTPUHE, 3aM-
Ipa/il HOBBIMY KpacKaMy B CBeTe IIOC/IIHNX TeHeHINI CyZieOHOI TIPaKTUKI,
npakTikoobpasymonyx penternit KC 1 HOBbIX 3aKOHOIATEIbHBIX MHULIATHB.

Kaprenn Ha Toprax octaioTcs B QpoKyce IpucTanbHOro BHuManus dene-
PaIbHOI AHTUMOHOIIONbHOI CryX0bI (Fanee — PAC) U cOCTaBIAIOT Cyllje-
CTBEHHYIO JIOTIIO fie/1 00 aHTMKOHKYPEHTHBIX COITIALIEHNAX . YTOTIOBHBIE fleyia

> Cwm.:moctaHosneHue ITnenyma Bepxosroro Cyma Poccuiickoit @epeparnym ot 16.10.2009
Ne 19 «O cype6HOI IpaKTHKe II0 JeIaM O 37I0yIOTPe6IeHNY JO/KHOCTHBIMY IIOTHOMOYMAMM
U O TIPEBBIIIEHNY JO/DKHOCTHBIX IIOJTHOMOYNII»; TocTaHoB/IeHMe [Iienyma Bepxosroro Cypna
Poccwuitckoit @epepanun ot 09.07.2013 Ne 24 «O cype6HOIT IpaKTUKe TI0 fleia O B3ATOYHUYe-
CTBe U 00 MHBIX KOPPYIIMOHHBIX TpecTymnennsax» // CIIC KoncynsrantlIlmoc.

* 3a paMKamy HaCTOsAIIeH pabOTHI OCTABJIEHBI IPECTYIUIEHN, COBepIIaeMble Ha JTaIe
UCIO/THEHNS KOHTPAKTOB, 3aK/II0YEHHBIX I10 pe3y/IbTaTaM TOPros (BK/II0Yas BBIIIOTHEHNE I0-
CYIapCTBEHHOro 0O0OPOHHOTO 3aKa3a).

> Tlo parupiM PAC B Poccunt Bo30y>kIeHO yronoBHbIX fer 110 cT. 178 YK PO: B 2018 . —
15, 82019 . — 2252020 . — 21; B 2021 . — 17; B 2022 . — 12. Available at: URL: http://fas.
gov.ru (mara obpauenus: 25.09.2023)

¢ Tlo panubM Cype6Horo memapraMenTa mpu Bepxosnom Cyne Poccuiickoit ®eneparyn
B 2018-2022 IT. 110 [le/1aM O TPeCTYIIEHNAX, IpefycMOTpeHHbIX ¢T. 178 YK P®, cymamu npu-
HATBI PellleHNs 10 CYLeCTBY B OTHOLIeHnY 21 uiia, B ToM 4yucie 17 i ocyxeHo. Available
at: URL: http://cdep.ru (zata o6parenns: 25.09.2023)

7 QepepaIbHOI aHTVMOHOIO/IBHOI CTy»O0011 BO30YX/IeHO fieT 06 OrpaHNYMBAIOIINX KOH-
KYPEHLMIO COITIALIEHNSIX (M3 HIX KapTe/u U [pyTriie aHTUKOHKYPEHTHbIE COI/IAIEeH s HA TOP-
rax): B 2018 . — 768 (332); 8 2019 . — 944 (320); B 2020 . — 625 (247); B 2021 . — 420 (187);
B 2022 . — 305 (129). Available at: URL: http://fas.gov.ru (mara o6pamutennst: 25.09.2023)
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1o ct. 178 YK B030y>X#al0TCs TONBKO IO IPU3HAKaM KapTe/IbHOTO CroBOpa
Ha Toprax. Ilomxonpl K KBanmuduKanuy KapTeneil Ha TOprax B aHTUMOHO-
IIO/IBHOIT, apOUTPAKHOI U CYZIeOHOII ITPaKTHKe IO YTOTOBHBIM JiellaM He BO
BCEM COBIIAJIAIOT, XOTS IPUMEHAETCA OFHO U TO JKe aHTMMOHOIIOJIBHOE 3aKO-
HOJaTe/IbCTBO.

B cr. 178 YK nesanue chpopMynmmpoBaHO KaK 3aK/T0OUeHVE MeXIY XO3sil-
CTBYIOIVMY CYO'beKTaMM-KOHKYPEHTaMV OTPaHNINBAIOIIET0 KOHKYPEHIINIO
coryamenns (KapTend), 3allpeljeHHOT0 aHTMMOHOIIOJIbHBIM 3aKOHONATENIb-
CTBOM, 110} KOTOpBbIM IToHMMaeTcs PefepanbHblil 3aKoH oT 26.07.2006 Ne 135-
@3 «O 3ammure KOHKypeHIUI» (Fanee — 3akoH Ne 135-D3). B cooTBeTCTBUN
c 4. 1 ct. 11 3akona Ne 135-dD3 kapTeneM MpU3HAETCA COITAIIEHNE MEX]Y
XO3ACTBYIOIVMY CYObeKTaMI-KOHKYPEHTaAM, T.e. MeXX/Y X03AICTBYIOIV-
MM CyO'beKTaMM, OCYIIeCTB/IAIOIIMMIY IPOfIa>Ky TOBAPOB HA OffHOM TOBAPHOM
PBIHKe, MM MEXJY XO3SJCTBYIOIMMU CYOBEKTaMy, OCYIeCTB/IIOUIVIMA
npruobpeTeH1e TOBAPOB Ha OJHOM TOBAPHOM PBIHKE, €C/IU TaKye COTIAIIeHs
IPUBOAAT MU MOTYT IIPUBECTH K:

YCTaHOB/ICHNIO VM TOfiepXKaHMIO IieH (TapudoB), CKMAOK, HafbaBOK
(mortar) u (M) HAIlEHOK;

MOBBILIEHNIO, CHVDKEHIIO VIIM MO IeP>KaHMIO LIeH Ha TOprax;

pasfienny TOBAapHOIO pbIHKA IO TePPUTOPUATBLHOMY IPMHLMUIY, 00be-
My IPOJAKM MY IOKYIKM TOBapOB, ACCOPTUMEHTY peal3yeMbIX TOBapOB
760 COCTaBy NPOAABIIOB MM TTOKYIIaTeNell (3aKa3uKoB);

COKPAILEHNIO U/IN IIPEKPAILeHNI0 IIPOU3BO/ICTBA TOBAPOB;

OTKa3y OT 3aK/III0YEHMS [JOTOBOPOB C ONPEJe/IEeHHbIMU IIPOJaBLIAMMU U/
NOKYTIATe/IAMM (3aKa3uMKaMu).

Cornacno 1. 17 cT. 4 3akona Ne 135-03 npusHakaMy OorpaHMyYeHNs KOH-
KYPEHLIUY MOTYT ObITb:

COKpAIlleH/e YMC/Ia XO3AVCTBYIOUINX CYOBEKTOB, He BXOAALINX B ORHY
TPYyIIly M1, Ha TOBAPHOM PBIHKE;

POCT WIN CHVDKEHVE LIeHbI TOBapa, He CBA3aHHbIE C COOTBETCTBYIOLIVIMIL M3~
MeHEeHUsIMY MHBIX OOIIVIX YCIOBMIT 0OpallleH s TOBapa Ha TOBAaPHOM PBIHKE;

OTKa3 XO3AVCTBYIOIINX CYObEKTOB, He BXOMAIIMX B OFHY IPYIIIY JIMII,
OT CAaMOCTOSITE/IbHBIX JIEVICTBUII HA TOBAPHOM PBIHKE;

ollpefiesieHye OOLX YCIOBUII OOpalljeHysl ToBapa Ha TOBAPHOM pBbIHKE
COIVIAIlIeHVeM MeXMy XO3ANCTBYIOIMMY CyOBeKTaMI VI B COOTBETCTBUN
¢ 00s13aTe/IbHBIMM /11 MCTIONTHEHMsI MMM YKa3aHUAMM MHOTO nia mbo B
pesy/bTate COI/IaCOBaHMs XO3SMCTBYIOIMMI CYOBeKTaMM, He BXOZAILIMMU B
OJJHY I'PYIIITy /U1, CBOMX JJ€MICTBUI Ha TOBAPHOM PBIHKE;

VHbIe 00CTOSATENbCTBA, CO3/IAI0IIE OJHOMY M/IM HECKOJIbKUM X035/ ICTBY-
IOIIMM CyOBEKTaM BO3MOXXHOCTb B OJIHOCTOPOHHEM IOpPsIfiKe BO3JENICTBO-
BaTb Ha 00IIye YC/I0BYUA 0OpallleHNsl TOBapa Ha TOBAPHOM PBIHKE;
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YCTaHOBJIEHME OPraHaMM TOCYJApCTBEHHOI B/IACTH, OpTaHAMM MECTHO-
rO CaMOYIIPaBJIEHMs, OPTaHM3ALMAMY, YJaCTBYIOUIMMM B OKa3aHMM TOCY-
JApCTBEHHBIX MY MYHULMIIATbHBIX YCIYT, IPY YYaCTUM B OKa3aHUM TaKMX
yCIyT TpeOOBaHNII K TOBapaM WM K XO3ANCTBYIOIMM CyObeKTaM, He Ipef-
YCMOTPEHHBIX 3aKOHOZIaTeNbCTBOM Poccun.

B yronosno-npaBoBoii MTepaType BOSHUK/IA IMCKYCCUA O 3HAYEHUN T10-
CIIe[ICTBUIA, IPESYCMOTPEHHBIX 1. 17 ¢T. 4 m 4. 1 cT. 11 3akoHa Ne 135-D3,
IJIA COCTaBa OrpaHMYeHNsA KoHKypeHuun 1o cT. 178 YK. C ofHOI cCTOpOHBDI,
OTCTaMBajaCh TOYKA 3PEHMA O TOM, YTO OIPaHMYEHME KOHKYPEHLMN AB/IA-
€TCs CAMOCTOSITE/IbHBIM IOCTIEICTBMEM, OT HACTYIIJIEHUA KOTOPOTO 3aBUCUT
Ha/IM4Me CoCTaBa paccMarpusaeMoro npectymiaenusa [Ecakos I. A., 2019];
[AnToHoB B. ®., 2021].

C mpyroii cTOpOHBI, OTpaHNYEeH)E€ KOHKYPEHIIMM He IPU3HABANIOCh CaMO-
CTOAATE/IbHBIM IIPU3HAKOM IPECTYIIEHNH, IPEMIarajoch ONMPaTbCsA Ha aH-
TUMOHOIIO/IbHOE 3aKOHOJIATENIbCTBO, 110 CMBIC/IY KOTOPOTO KapTe/lb CaM II0
cebe IIpU3HAETCA OrPAHNYMBAIOIINM KOHKYPEHIUIO COI/IAIICHNEM, @ TaKXe
aHTUMOHOIIOTIbHYIO IPAKTUKY, 11 KOTOPOI aKTUIecKoe OrpaHNIeHIe KOH-
KypeHILuM He TpebyeT camocTosATenbHOro gokassisanus [Aum I1. C., 2020].

Cyzbl 10-pasHOMY IOAXOAN/IN K OLIEHKE ITOCIENCTBII KapTe/TbHBIX COIJIa-
meHnit. B 60pIIHCTBE MI3y4eHHBIX aBTOPOM HACTOSIIEN CTAaTbi CY/ieOHBIX
aKTOB 3TOT BOIIPOC CYZIOM BOOOIIe He 3aTparuBajcsA, 4YT0, HABepPHOe, MOXXHO
paccMaTpuBaTh KakK IOAJEP)KKY IOC/IeHEN U3 NMPUBEEHHBIX HAyYHBIX I10-
sunmit. Hekotopble cypl oTpuijamy HeoOXOAMMOCTD JOKa3bIBaHMA OTPAHM-
JeHNA KOHKYpeHIVN®, ApyTue IPUXOAV/IN K IPOTUBOIIOI0KHBIM BbIBOZIAM’.

B psane cyneOHBIX aKTOB OrpaHIYeHe KOHKYPEHIINMHI ObIIO ITOAPOOHO pac-
H1CaHo B (hopMy/ie OOBUHEHNA C IPUBEIeHNeM JOKa3aTebCTB HACT YIJIEHVA
COOTBETCTBYIONIMX INOCNAeACTBUIL. Hanpumep, cyn mpuiien K BBIBOAY, YTO
KapTe/lbHOE COIVIAIIEeHNE IIPUBEIO K MOJIePKaHNI0 BbICOKMX IIeH Ha TOprax
(m.249. 1 ct. 11 3akoHa Ne 135-D3) 1 K 0TKa3y X03AMCTBYOIUX CyOBEKTOB, He
BXOJALIVX B OfHY TPYIITY JIUII, OT CAMOCTOATE/NIbHBIX IEMICTBUI Ha TOBAPHOM
PbIHKe, a TAKXKe OITpe/ie/IeHII0 00X YCTIOBIIT 0OpallieH s ToBapa Ha TOBap-
HOM pBIHKe COIVIAIlIeHVeM MEX/Y X03AJCTBYIomyMH cybbekTamu (1. 17 ¢T. 4
3akona Ne 135-®3)1°,

Kak nokasan ananms cyfe6HOI IPaKTVKY 110 YTOTIOBHBIM Jie/laM O KapTe-
JISIX Ha TOpTaX, CTCOBOP YYaCTHUKOB TOPTOB BCET/la MPMBOVII K MMHMMAJIbHO-

 Cwm.: mpuroBop Camapckoro paitorHoro cyga Camaper ot 31.07.2019 mo gerry Ne 1-4/2019//
TAC PO «IIpaBocynue».

° Cm.: mpurosop Oktsa6pbckoro paitonHoro cyma Camapbr or 21.09.2021 mo penmy
Ne 1-541/2020 // TAC PO «IIpaBocypue».

1 Cm.: mpurosop Hosropopckoro paitonaoro cyia Hosropoackoit o6macty ot 10.03.2021
o fiery Ne 1-18/2021 // TAC P® «IIpaBocynue».
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MY CHIDKEHMIO OO'bsIBJIEHHOI 3aKa34MKOM HayaIbHOI (MaKCMMaIbHOM) IJeHbI
KOHTPAKTA, T.€. OAJep>KaHNIO 1IeH Ha TOPrax, B YeM MPOSB/IATCA IPU3HAKA
Kaprens. [Ipucyiee kapTensaM Ha TOPrax «IOABITPbIBAHME» YYACTHUKY TOP-
rOB, 0 T00efle KOTOPOTO JJOTOBOPUIUCH CTOPOHBI KapTeTbHOTO COIIAIIEHNS,
760 Hey4yacTyie B TOPTax, AB/IAETCA CBUJIETE/IbCTBOM OTKAa3a XO3JICTBYIOINX
CyOBEKTOB, He BXOALINX B OFHY IPYIIITY /IULI, OT CAMOCTOSITE/IbHBIX JIeICTBIII
Ha TOBAaPHOM DbIHKE ¥ O[JHVM U3 IIPM3HAKOB OTPaHNYEeHN KOHKYPEHIIUMN.

B cBeTe U3I0)XEHHOTO BUIUTCA He KPUTUYHBIM CIIOP O HEOOXOIVMOCTY
TOKa3bIBaHMA TOC/IEACTBUI KapTeJIbHOIO COITALIEHNs, IPERYCMOTPEHHBIX
n.17cr.4my. 1 ct. 11 3akona Ne 135-@3, IIOCKOJIbKY OHV ABJIA/IVICD Henzbex-
HBIM CJIe[ICTBMEM KapTe/lIbHBIX COITIAllIeHNII Ha TOPraxX U BCeraa NoATBepK/a-
JINCh COOPAHHBIMMU IO Jiey JIOKa3aTe/lIbCTBAMU. DTOT CYryb0 TeXHUYeCKUi
BOIIPOC CBOAVTCS K OIVCAHMIO TAKVX IOCTICTBUI B pOpMYy/ie OOBIMHEHMSL.

Bornee cymecTBenHoI A mpakTuky npuMeHenus ct. 178 YK PO asna-
eTcsl IpobsIeMa BbISIB/ICHVsI KOHKYPEHTHBIX OTHOIICHWT MEX/Y Y4aCTHMKA-
MI TOPrOB, TaK KaK KapTe/b 110 OIpefe/IeHNI0 aHTMMOHOIIOJIbHOTO 3aKOHO-
IaTeNbCTBA, IPONYOIPOBAaHHOMY B JVICIIO3VIIVIN 9TOJ YTOTOBHO-IIPABOBOII
HOPMBI, BO3MOXKEH TO/IbKO MEXJY CyObeKTaMI-KOHKypeHTaMI. B cuy 1. 22
noctanosnenus Ilnenyma BC PO or 4.03. 2021 Ne 2 «O HEKOTOPBIX BOIIPO-
CaX, BO3HMKAIOIINX B CBA3M C IPMMEHEHMEM CYlaMyi aHTMMOHOIIO/IBHOTO 3a-
KOHOJIaTeTbCTBA» TIOJIEKNT OKA3bIBAHMIO (PAaKT TOTO, YTO YIACTHVUKY Kap-
Te/A AB/IAITCA KOHKYPEHTaMM Ha TOBAPHOM PBIHKE M IOCTUTHYTbIE MEXY
HVIMI IOTOBOPEHHOCTY MMEIOT NpegMeT, OIpeie/leHHbIit B 1. 1-54. 1 ¢cT. 11
3axoHa Ne 135-D3 (panmee — Iloctanosnenue [Tnenyma BC PD Ne 2). [lpyrn-
MI C/IOBaMU, aHTYMOHOIIO/IbHBIL OPraH B JleflaX O KapTe/axX MO/DKeH JJoKa-
3aTb KOHKYPEHTHbIE OTHOIICHMA MEXY X03AMCTBYIOIMA CyObeKTaMI IJIs
BMEHEHNA UM KapTe/IbHOTO COIJIAIIEeHN L.

B cuny n. 7 ct. 4 3akona Ne 135-®D3 nop; KOHKypeHLIMel TOHUMAETCA CO-
HePHIYECTBO XO3SMCTBYIOIMX CYOBEKTOB, PV KOTOPOM CaMOCTOSITE/IbHBI-
MI JeCTBUAMM KaXK/IOTO M3 HUX MCK/IIOYAaeTCs WIM OTPaHMYMBAETCA BO3-
MO>XHOCTb Ka)XK/IOTO I3 HUX B OJHOCTOPOHHEM IOPsJKe BO3[eIICTBOBATh Ha
o61ye ycmoBus obpalieHysl TOBapOB Ha COOTBETCTBYIOIEM TOBAPHOM PbIH-
Ke. KOHKypeHTHbIe OTHOLIEHNS, KaK ¥ BO3MOXKHOCTb 3aK/IIOUYNUTh KapTeyb-
HOE COIJIallleH)e, OTPULAITCA IPU IMOAKOHTPOIBHOCTY XO3AMCTBYIOIINX
CYO'beKTOB OJHOMY JIMITY, OCHOBAaHHOJ Ha IIpaBe pacIopsDKaThcsA 6omee yeM
50% o61ero KomryecTBa TONM0OCOB, IPUXOAAIINXCA Ha TOMOCYIONe aKI[UI
(momu), cocTaB/IAMINNEe YCTaBHBIN (CK/IAQJOYHBIN) KalUTal IOPUANIECKOTO
mmia, mbo ocyulecTBaeHN) QYHKINI MCIIOTHUTENBHOTO OpraHa Iopyjde-
ckoro ymua (4. 7 u 8 ct. 11 3akona Ne 135-93).

Y30cTb yKa3aHHOTO «KapTelIbHOTO MMMYHMTETa», He YYMUTHIBAIOLIETO
MHOK€CTBO JPYTMX OCHOBAaHUII MOJKOHTPOIBbHOCTU, KOMIIEHCHMPOBA/Iach B
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apOUTPaKHOI CyIeOHOIT MPaKTUKe IPOBEPKOI YYACTHUKOB TOPTOB 11O KPMU-
TEPUIO «CYObEeKTOB-KOHKYPEHTOB», KOT/ja Ipu uX (aktudeckoit apuampo-
BAaHHOCTY CYAbI OTPMLIAIN KapTelbHOe cornamenne'’. 3Ty 060CHOBaHHYIO
CypeOHYI0 IPaKTUKY MOATBEPAVIIA BbICIIAs CyeOHas mHCTaHIuA B 11. 28 [To-
cra”oBnenus: Ilnenyma BC PO Ne 2, cormacHo KOTOpOMY, €C/i KOHTPO/b B
TPYIIIIe JINI] OCYLIeCTBIIACTCA B MHBIX POpMaX, He IPELYCMOTPEHHBIX 4. 7 U
8 c1. 11 3akona Ne 135-3, orpaHnveHne KOHKYPEHIIY BO3MOXKHO TOJIBKO
€C/IM TaKMe ML ABJAITCA KOHKypeHTaMu. KOCBEeHHO 9Ty NpaBOBYIO 11031~
yuo nopgepxan u KC PO, npusHaBmmii py 9T0M KOHCTUTYIIMOHHOCTD 4. 8
ct. 11 3akona Ne 135-®3 06 orpaHndeHHbIX HOPMaTbHO-IOPUANYECKUX OCHO-
BaHNAX IOAKOHTPOIbHOCTY, IPEIONATAIONIVX «KaPTEIbHbIN UMMYHUTET» 2.

B Teopum yromoBHOro mpasa Ipefjarajochb IPUMEHATb AaHAJTOTMYHBIN
HIOZIXOJ B Jie/laX O IPeCTYIUIeHMX, IpeRycMoTpeHHBIX cT. 178 YK P® [Eca-
xoB I A., 2020]; [Ium II. C., 2020]; [[pnbanosa [I. B., 2023]. Oxgnako B cy-
IeOHOJT IpaKTHKe II0 YTOJIOBHBIM JiellaM He BCeTZia IPUMEHSICA KPUTepuit
«CyOBEKTOB-KOHKYPEHTOB», YTO IPUBOAIO K CIOPHBIM BBIBOAM CYLOB O
KapTe/IbHBIX COIVIAIICHMAX MeXAy aprimpoBaHHBIMY /MIaMu, QaxkTide-
CKU JIeJICTBYIOIMMU C eIV HBIM 3KOHOMIYECKUM VHTEPECOM.

Hanpumep, o 1. «a» 4. 2 ct. 178 YK ocyxaennl npencrasurenu Tpex OO0,
no6euBIINX B 95 9/eKTPOHHBIX ayKLMOHAX Ha ITIOCTaBKY TOBAPOB MEAMIIVIH-
CKOTO HasHAa4yeHNA M 3aKIIOYMBIINX TOCYlapCTBEHHblEe KOHTPAKTBI C MeIM-
IVHCKMMY yupexxpeHusamu Peciyonmkn Kapemnsa Ha o6upyo cymmy 6ornee
73 MyH. py6. OcyX/jeHHbIe /INIIA ITyTeM Jia4l B3ATOK 00eCIeqnIn MOfTOTOBKY
ayKI[MIOHHOV JJOKYMEHTAIMM TaKXM 00pa3oM, 4TOOBI e/ MaKCMMA/IbHO COOT-
BeTCTBOBa/MM npefcTasngemble My OOO, KoTopble IO OYepey CTAaHOBU/INCD
no6eUTe/AMY B ayKIVIOHAX C MMHUMAa/IbHBIM CHVDKEHVEM 1[eHbl KOHTPaKTOB.
00O ¢akTryecky HAXOAWINCH IO, OOIVIM KOHTPOIEM OCY>KIE€HHbIX, KOTO-
pble ABJISUIVIC VX YYaCTHUKAMM U (MJIV) IIPEKTOPaMI, HO He IMEJIV «KapTeylb-
HOTO IMMYHUTETa», IPELYCMOTPEeHHOro 4. 7 1 8 ¢T. 11 3akoHa Ne 135-D3".

"' Cm., Hamp.: pemieHusa ApbutpakHoro cyna CeppnoBckoit o6mactu ot 11.03.2022 mo
mery Ne A60-46538/2021, ot 7.09. 2021 1o ey Ne A60-12421/2021, penreHnss Ap6UTpakHOTO
cypa XaHTbl-MaHCHIICKOro aBTOHOMHOTO oKpyra — IOrper ot 05.04.2021 mo memy Ne A75-
16013/2020, ot 17.02.2021 1o memry Ne A75-15776/2020, peutenne Apburpaxuoro cyga Mo-
ckBBI OT 27.04.2022 1o peny Ne A40-43715/22. Available at: URL: https://kad.arbitr.ru (gara
obpamenus: 25.09.2023)

2 Cm.: nocranosnenne Koucturynuonnoro Cyza Poccniickoit @enepanyn ot 30.03.2023
Ne 12-II «Ilo memy o mpoBepKe KOHCTUTYLMOHHOCTY 9acTy 8 cratby 11 m mynkra 1 cTaten 17
DeprepanpHoro 3akona ‘O salinTe KOHKYPEHLMHN B CBSI3U C )Kaj000il aKIMOHEPHBIX 006-
mectB “CrenyanusnposanHsiii 3actpormuk “Komenes-npoexr” Camapa” n “Korenes-mpo-
exT”» (1. 4.1) // CIIC Koncynprautllmoc.

3 Cm.: mpuroBop Mockosckoro paiionHoro cyga Cankr-Iletepbypra ot 23.12.2019 1o
memy Ne 1-1041/2019 // TAC PO «Ilpasocynue».
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ITo gpyromy meny 0OBMHUTEIBHBIN IIPUTOBOP BBIHECEH I1O II. «a», «B» 4. 2
cT. 178 YK PO B oTHOmEHNM 1upeKkTopoB ByX OO0, 0fHO 13 KOTOPBIX I0-
OeuIo B TpeX 9/MeKTPOHHBIX ayKIVIOHAX M 3aK/IIOYM/IO KOHTPAKThI HA JIO-
POXHOE CTPOUTENbCTBO B CTaBpONOIBCKOM Kpae Ha OOIIYI0 CYMMY OKOJIO
400 miH. py6., a APyroe NIPUHATO HOMMHA/IBHOE YYacTye B TOprax. YCTaHOB-
7eHo, 4T0 OT uMeHu o6oux OO0 Ha Toprax HeiicTBOBAIO OFHO U TO >Ke JINIIO,
KOTOpOE€ ABIANOCH JupeKTopoM B ofHoM OOO 1 ynpaBisoImmuM 10 J0roBo-
py moBepurenbHoro ynpasnennsa 100% poneit B spyrom OOO, npupekTopom
KOTOPOT0 HOMUHAIBHO siB/sinach ero rema. DAC Poccun n apburpakHbie
CY/Ibl OTKa3a/1M B IPMMEHEHUN K TPYIIIIe JIUI] «KapTe/IbHOTO MMMYHUTETa» 10
(G opMabHBIM OCHOBaHMAM, YTO OJHAKO He 03HAYaI0 KOHKYPEHTHBIX OTHO-
mennit Mexgy OOO. CropHbIil mpurosop' noaep>kaH ane/uIANMOHHON > 1
KaCCaIl[MIOHHOI MHCTAHIIMAMMI 'S,

B To xe BpemA B [iefie B OTHOIIEHNM AupeKTopoB AByx OOO, KoTopble, 110
Bepcuyt OOBVMHEHNS, 3aK/II0YIIV KapTelbHOE COIIAllleHVie, I03BO/IVBIIEe M
CTaTb TOOENUTEeNIMM B HEBATY STE€KTPOHHBIX ayKI[MIOHAX C MMUHVIMA/TbHBIM
CHIDKEHVEM Hada/IbHON (MaKCMMa/IbHOM) IIeHbI KOHTPAKTOB ¥ 3aK/TI0UUTD JI0-
TOBOPBI Ha CTPONTEIBCTBO ABTOMOOVIIBHBIX IOpPOT Ha Tepputopyy CaMapbl Ha
o611y cymMmy 2,2 MIpH,. py6., Cy/ IPUILIET K BBIBOAY, 4T0 YKasanHble OO0 He
ABJANNCh KOHKYPEeHTaMH, TaK Kak 100 % momm B HUX IpUHA/IEKAIN OGHOMY
¢busngecKoMy ULy ¥ HeMICTBOBA/IN OHU B €[IHOM SKOHOMIYECKOM MHTepe-
ce. 9TO 03HAYAJIO HA/IM4Me «KaPTETbHOTO MMMYHUTETa», IPELYCMOTPEHHOTO
9. 7 1 8 cT. 11 3akona Ne 135-03. B pesynbrare 1o ey BbIHECEH ONpaBJa-
Te/bHBIN IPUroBOp'/, IO iepKaHHDbII alle/IANMOHHON NHCTAaHIei'®.

[IpuBeneHHbIe MpaKTNYeCKMe IPUMeEphl TOKA3bIBAIOT, YTO CYAbI IO YIO-
JIOBHBIM Jie/IaM B OOJIbLIEN CTelleH), YeM apOuTpaKHble CY/bl, OPUEHTUPY-
I0TCS1 Ha (POpMasIbHbIe OCHOBAHVS «KapTeTbHOTO MMMYHUTETa» U He CK/IOH-
HBI K VICIIO/Ib30BAHWIO KPUTEPUS «CYOBEKTOB-KOHKYPEHTOBY.

10.07.2023 no mumnumatue ®AC Poccun npunar PepgepanbHblil 3aKOH
Ne 301-@3 «O BHeceHun usmenenuit B Genepanbublil 3akoH O 3auyure KOH-
KypeHIUN » («IIATBbII aHTMMOHOIIOTIbHBI MAKeT») C L[eIbI0 PeryIMPOBAHNA

" Cm.: mpurosop ITpoMbIiieHHOTO parionHoro cyfa Crasponoss ot 29.09.2020 o geny
Ne 413-2020.

1> CM.: aleJUIAIIOHHOE OIIpejieNieH e CyleOHOI KOMIIET N 110 YTOIOBHBIM fieraM CraBpo-
MOIbCKOTO KpaeBoro cypa ot 18.11.2020 mo memry Ne 22-5911/2020.

16 CM.: KaccallMOHHOe ompefieneHre [IATOro KaccallMOHHOTO CyAa 00Iell 0PUCANKIIUY
ot 14.09. 2021 no memy Ne 77-1135/2021.

7 Cm.: mpuroBop Oktsibpbckoro paronHoro cyga Camaper or 21.09.2021 mo geny
Ne 1-541/2020 // TAC PO «IIpaBocypue».

18 Cm.: ameusinmoHHOe ompeneneHre Camapckoro o6mactHoro cyma ot 20.04.2022
1o siemy Ne 22-1629/2022 // TAC P® «IIpaBocypue».
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IesITebHOCTY IM(POBBIX IJIaTHOPM, 3aHVMAIOIINX TOMUHYPYIOLIee TOT0XKe-
HIIe Ha PbIHKe arperaTopoB 1 MapKeTIiericoB. [Toutn HesameTHO (110 kpaitHeit
Mepe, 9TO HMKaK He aHOHCHPOBAJIOCh) 9TVM 3aKOHOM TaK>Ke VI3MEHeHa 4. 7 CT.
11 3akona Ne 135-D3 u yripasgHeHbI «KapTe/lbHble MMMYHUTETBI» IJI TOPTOB.
B cBA3M C 9TUM BIIO/THE MOXKHO O>KVMZATh BCIUIECK aHTVMMOHOIIONIBHO 1 apO1-
TPaXKHOI IPAKTHKIA, @ TAKXKe UAYIIel B uX (apBaTepe CyaeOHOI IPAKTUKY IO
YTOZIOBHBIM JIe/IaM O «KapTeIbHBIX COIIAIIEHNAX» apPUIMPOBAHHBIX /NI,

Crpemnenrie ®AC Poccun 60poTbesi ¢ HEOOPOCOBECTHON MPAKTUKON
HOMMHAJIBHOTO y4YacTuA B Toprax apuiMpoBaHHBIX NI, MAHUIYINPYIO-
IIMX C L[eHOJ KOHTPaKTa, 3aC/Ty>KMBaeT MOAJep>KK!, HO C UCIONb30BaHIEM
I/ 9TUX Iiefieil He TTOIXOAILINX 110 CBOell KOHCTPYKLIMM aHTYMOHOIIOTbHBIX
Y yTOTIOBHO-TIPABOBBIX 3aIIPETOB BPsJ, 1M MOYKHO COITTACUTBCA.

Crenyrouuit 00Cy>XaeMblil B TEOPUY YTOJIOBHOTO IIpaBa BOIIPOC KacaeT-
cs cofiep>KaHUA MPU3HAKA «10X0A» 0 cMbIcy cT. 178 YK P®. B yactHOCTH,
IIpeJyIarajoch ONpefie/IATh €ro KaK U3INIIHNI J0XO0f IO aHA/IOTUH C JOXO[0M
msa ueneyt npumenennus cr. 185.3 YK [Ecakos I. A., 2022]. Cormacno fpy-
roit (6oee pacpOCTpaHEHHOIT) IO3WULINHA, TIOf] JOXO[IOM C/IeflyeT IOHMMATh
BBIPYYKY, KaK 9TO ompefeneHo B 1. 12 nocranosnenns [Inenyma BC PO or
18.11.2004 Ne 23 «O cype6HOI MpaKTUKe 110 Je/laM O He3aKOHHOM IIpeATIpy-
HUMaTe/IbCTBe» s 1eneit mpuMenenus cT. 171 YK PO [Sum I1. C., 2020].

B cynme6HOI ITpaKTHKe 10 YTOIOBHBIM Jie/IaM JIOXOJ, OIIpefiesiscs Kak ak-
TUYeCKM MTOTTy4YeHHasA BBIPYYKa 10 3aK/TI0YeHHOMY Ha TOprax KOHTpakTy", B
TOM YMC/Ie KaK CyMMa BBIPYYKY, TIOIy4€HHOJ IO HECKO/IbKMM KOHTPAKTaM,
3aK/II0OYE€HHBIM B paMKaxX €IMHOTO KapTenbHoro cornamenna”. Korpa pacye-
TBI IT0 KOHTPAKTY He IPOM3BOVIINCH VIV IIPOV3BOAVIIVICh He B IIO/THOM 00'b-
eMe, COfiessHHOe KBaIMUIVPOBANOCh KaK IOKYIIeHNe Ha ITO/Ty9eHVe JOXO0/Ia
B pasMepe IJeHbl KOHTPaKTa*'. B OT[eNbHBIX CITyYasx JOXOH ONpeResisaIcs KakK
IleHa 3aK/IIOYEHHOTO KOHTPAKTa, Korga (akTM4YecKy MOJy4YeHHas BBIPYyYKa
Obly1a MEHBIIIETO pa3Mepa’.

Touxy B Bompoce onpefenieHNs IpU3HAKA «TOXOM» /1A Iiefieil IpYMeHeHN A
ct. 178 YK nmocrasun Koncturyunonnsiit Cyn Poccun, onpenenns ero Kak

¥ Cm.: mpurosop Bomxckoro paitonHoro cyma CapatoBa or 03.12.2019 mo gmemy
Ne 1-243/2019 // TAC PO «IIpaBocypue».

2 Cwm.: mpurosop Okrsabpbckoro paiionHoro cygma Camapsr ot 21.09.2021 mo pemy
Ne 1-541/2020 // TAC P® «IIpaBocynue».

21 Cm.: mpurosop Hosropozckoro paitonHoro cyga Hosropogckoit o6mactu ot 10.03.2021
1o ey Ne 1-18/2021; mpurosop JKenmesHogoporxHoro paitoHHoro cyga HoBocnbupckoii 06-
nmactu oT 28.08.2019 no memry Ne 1-269/2019; mpurosop Camapckoro paitonHoro cyga Camapsl
or 31.07.2019 no pgemy Ne 1-4/2019 // TAC PO «IIpaBocynue».

2 Cum.: npuroBop OKTAOPBCKOro paitoHHOro cyAa Bmagmmmpa or 30.03.2023 mo pemy
Ne 1-6/2023 // TAC PO «IIpaBocypue».
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IIleHy KOHTPAaKTa, 3aK/II0YaeMOro I10 pe3y/abTaTaM TOProB, 0e3 ee yMeHbllle-
HIA Ha pa3Mep KaKux-mbo pacxofos>. To pasbsACHEHNE MOXKET JIe30pIeH-
TUPOBATh, TaK KaK IJeHa KOHTPAKTa ellle He 03HayaeT (aKTUIeCKOTo OXOfa.
OpHaxo, U3 IpVBEEeHHBIX B TOM XKe CyZeOHOM aKTe pacCy X /IeHMil BBICLIEN
CypeOHON MHCTAHIUY O TOM, 4TO JJOXOJ, 10 cMbICTY cT. 178 YK momken ompe-
IeNATHCS IO aHAJIOTUU € ToXo#oM B cT. 171 YK, nog KoTopbIM HOHMMAaeTCs
BBIPYYKa, CTAHOBUTCA ITOHATHO, YTO HEIIO/IHBIN pacyeT 110 KOHTPAKTY OymeT
O3HaYaTh NOKYIIIEHNe Ha MI3BJIeYeHIIe JOXOa Ha CYMMY OIUIAThI 10 KOHTPaK-
TY, COOTBETCTBYIOIIE/l KPYITHOMY M/ 0COO0 KPYITHOMY pasMepy.

[TpusHak «ymep6» mns neneit npumenenus ct. 178 YK P® npenaraer-
Cs TPAKTOBATh KaK YIYILIEHHYIO BBITOAY 3a OTCYTCTBMEM Y KapTeTbHOTO CO-
IJIallleHNst CHOCOOHOCTY IIPUYMHEeHNs peanbHoro yuep6a [Ecakos [LA., 2022].
B HeKOTOPBIX MCTOYHMKAX TAKOJ HOJXOJ CTaBUTCS HOJ, coMHeHue [Puaro-
Ba M.A,, 2022]; [Epmonosuy SI.H., 2019]. EnuHcTBEeHHBI B Oy 6/IMKOBaHHOM
HOKa CyfieOHOI MpaKTuKe IpuMep KBamiduKalyy OrpaHudeHnss KOHKYpeH-
LIVIM 10 IIPV3HAKY IPUYMHEHN YiljepOa CBsI3aH C YIyIIeHHOII BBITOf0I J0Opo-
COBECTHOTO YYacTHMKA TOPrOB, IIPOUIPABILIETO AyKIVIOH 13-3a KapTeIbHOIO
COITIallleHNs1. YIYIleHHasl BBITOfIA OlIpefieieHa B pasMmepe 13 MitH. pyo., ucxons
U3 TPUOBUIM, KOTOPYIO MOT IIOTTYYUTb HOOPOCOBECTHBIN YYACTHUK TOPTOB B
cmy4ae nobenpl Ha HX. [IpuroBop cypa rmepBoit MHCTAaHIVN, TOATEPKaHHBII
IpY IEPBUYHOM PAaCCMOTPEHNM B alle/UIALMOHHOM MHCTAaHIIMN®, B KOHEYHOM
cyeTe OTMEHEH C BO3BpAllleHIeM fie/la Ha HOBOEe PacCMOTPEHMeE B CYJ IIepBOIt
VIHCTAHI[UY U3-32 COMHEHMIT B BBIBOJAX Cy/la O IPUYMHEHHOM YIep6e®.

[TpuMeHeHHBI TI0 3TOMY Jie/ly IOAXOJ K pacyeTy yujep6a, IpueMIeMblit
IJIs1 apOUTPA’KHOTO CY/IONIPOU3BOJICTBA, B CUITY €T0 BEPOSITHOCTHOTO XapaK-
Tepa He IOAXOMUT JIs YTOJIOBHOTO CYHOIPOM3BOACTBA M3-3a PasiInuMs B
CTaHAapTax JokasbiBaHuA. [Ipennonaraemas nprobUIb MOXKET OBITH HIOTyYe-
Ha B MEHbBIIIEM pasMepe WM laXke He I0/Ty4eHa BOBCe M3-3a M3MEHEHVS Pbl-
HOYHBIX YC/IOBMIT U YBe/IMYeHMs ce6ecToMMOCTI. BeposTHO, mpaBonpume-
HYITE/IN He B3sUIUCh OBl JOKA3bIBAaTh IIPY3HAK ylepba 10 JAaHHOMY ey, eC/iu

# Cwm.: nocraHosneHre Koncrurynnonnoro Cypa Poccmiickoit @egepanyu ot 19.04.2023
Ne 19-I1 «ITo ey o mpoBepKe KOHCTUTYLIMOHHOCTY YaCTH 1 11 IIyHKTa «B» YaCcTy BTOPOJ CTaTbi
178 YronosHoro kofekca Poccuiickort ®@efepaiuim, a Takke IyHKTa 1 IpyMeyaHuil K JAaHHOM
crarbe B CBsA3M ¢ xano6oit rpaxpgannHa C. . atuno» (1. 4) // CIIC KoncynbrautlIlnzoc.

# Cum.: npuroBop OKTAGpbCKOro paitoHHOro cypa VhkeBcka or 06.04.2021 mo pmemy
Ne 1-1/2021 // TAC P® «IIpaBocypmue».

» Cwm.: ale/IALMOHHOe ompefieneHre BepxosHoro Cypa YamyprTckoit Pecybmukm ot
06.07.2021 o memy Ne 22-1122/2021 // TAC PO «Ilpasocynue».

% Cwm.: onpenienerne IllecToro kaccaloOHHOro CyAa obueit oprucankunu ot 27.12.2021
no geny Ne 77-6126/2021; anenAnMOHHOe OIpefeNeHNe Cye6HOI KON 10 YTOIOBHBIM
menam Bepxosnoro Cyma Yamyprckoit Pecrry6muxn ot 29.03.2022 1o ey Ne 22-403/2022 //
T'AC PO «IIpaBocynue».
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ObI pa3Mep KOHTPaKTa MO3BOJIAT BMEHUTb M3BJICYEHNME NOXOAA B KPYIIHOM
pasmepe.

ITo MHeHMIO aBTOPA TAaHHOI CTAaTb, KAPTE/IN HAa TOPrax He 00/1a/jafoT K-
yyHALIEeN ymep6 crnocobHocThio. [leperiata 3aka34yyka, KOTOpas MOXeT
BO3HUKHYTb B pe3y/IbTaTe 3aBbIIIEH)s HAYaJIbHOM (MaKCHMAIbHOM) LI€HBI
KOHTpPAKTa VIV BC/IEHCTBYE HEOOOCHOBAHHOTO OTK/IOHEHMs 3asABKU HOOpo-
COBECTHOTO Y4aCTHMKA TOPTOB, JO/DKHA pacCMAaTpUBAThCA KaK IOCIENCTBIE
IPECTYIIHbIX [eVICTBUII CAMOT0 3aKa34MKa, a He yYaCTHMUKOB KapTeIbHOTO CO-
ITalleHNA.

2. MpecTynneHusa 3aKka34ynka Ha Toprax

B 0671acTh yro/10BHO-IIPaBOBOII OLIEHKV OOBIYHO ITONA/IAI0T TOPTY, IPOBO-
AUMBIe B COOTBETCTBMM ¢ 3aKOHOM Ne 44-03. CybbekraMy NMpecTyIUIeHNU],
COBEpIIAEMBIX HAa CTOPOHE 3aKa34yMKa B TAKMX TOPIax, ABATCA JOMKHOCT-
Hble JINIIA, KaK OHY OIlpefe/ieHbl B II. 1 mpuMeyanus K ct. 285 YK, m16o He
ABJIAIONINECS TODKHOCTHBIMU NMILIAMM YTIOTHOMOYEHHbIE JINIIA, TPefCTaB-
JIAOIIVIe MHTEPEeChl 3aKa3uMKa B cdepe 3aKyIOK Iy obecredeHns rocyfap-
CTBEHHBIX MM MYHMIIMIIATIbHBIX HYX/], (B TOM 4NC/Ie pabOTHUKY KOHTPAKT-
HOJI CTy>KObI, KOHTPAKTHBIE YIIPABJIAIOLINE, YWIEHDI 3aKYIOYHBIX KOMMCCHIL).

K 4nciy coBepiraeMbIx UMY IPeCTYTITIEHNI OTHOCATCA 3710yTIOTpebieHNe
IO/DKHOCTHBIMYU TomHOMounaAMI (cT. 285 YK), npeBbiiieHne JOMKHOCTHBIX
noHoMouni (cT. 286), monmydenue B3tk (cT. 290, 291.2), 3noynorpebieHns
B cepe 3aKyIIOK TOBAPOB, paboT, YC/IyT /i 06ecIiedyeH s rOCyIapCTBEHHBIX
VI MYHMIUIQIBHBIX HYX[ (cT. 200.4), mMOAKYN pabOTHMKA KOHTPAKTHOI
CITY>kObI, KOHTPAKTHOTO YIIPABJ/IAIOIIETr0, WIeHa KOMMUCCUY 10 OCYILeCTBIIe-
HMIO 3aKyToK (cT. 200.5). Tlepeuenp npuMensromux 3akoH Ne 223-D3 opra-
HI3aIUI1 IPaKTIYeCKM COBIA/IaeT C TepevYHeM YKa3aHHBIX B II. 1 IpUMedaHMs
K cT. 285 YK opranmusanmii, IpyHaIeXXHOCTb K KOTOPBIM JJa€T HOCUTEITIO Op-
raHM3aIIOHHO-PACHIOPAANTENbHBIX ¥ AJMMHUCTPATUBHO-XO03SAMCTBEHHBIX
GYHKIMIT CTaTyC JODKHOCTHOTO /mnia. [IoaToMy mpencTaBuTeNnm Takux op-
raHM3aLnii-3aKa34MKOB OOBIYHO IIPUBJIEKAIOTCA K OTBETCTBEHHOCTH 32 TIpe-
CTYIIEHMA Ha TOPrax B COOTBETCTBUM CO CT. 285, 286, 290, 291.2 VK.

Co3faHne KOHKPETHOMY JIMIY TIPEUMYILECTB A/IA MOo0eIbl Ha TOPrax co
CTOPOHBI JOKHOCTHBIX JIMI 3aKa3UMKa, B TOM YMC/Ie ITyTeM BKIIOYEHNUA B
KOHKYPCHYIO (ayKI[MOHHYIO) JOKYMEHTAIIMIO 3aBeJOMO HEKOPPEKTHBIX CBe-
lleHMit 0 IpeaMeTe 3aKyIKy (HaIpuMep, HeIOMTHOe ONMCAaHVe TeXHUYeCKMX
XapaKTepPUCTUK, OTCYTCTBME IIPOEKTHO-CMETHOJ JOKYMEHTAllM/ B OTHOIIIe-
HUM IUIAaHVMPYEMbIX K BBIIIOJIHEHUIO PaboT), HEBBIIIOTHUMBIX YC/IOBUII KOH-
TpakTa (HampuMmep, Ype3MepHO CKaTble CPOKY BBINOTTHEHMs paboT), 3aBbI-
IIEHHBIX TPeOOBaHMII K MOTEHIMAIbHBIM Y4aCTHUKAM TOProB (Hampumep,
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3aBbIIIICHHbIe TPeOOBAHNMS K OIBITY BBIIOMHEHMs PabOT, K HA/IMYMIO IITAT-
HBIX CHELMA/TVCTOB /I MCIONHEeH)sI KOHTPAaKTa), He0OOOCHOBAaHHOE OTKJIO-
HeHJe 3asBOK JOOPOCOBECTHBIX YYACTHMUKOB TOPIOB, a TaKXe /M000e MHOe
no66mpoBaHe modeabl KOHKPETHOTO yYacTHUKA TOProB (HampuMep, ajipe-
COBaHHbIE JOOPOCOBECTHBIM YYACTHUKAM TOPIOB TPeOOBaHVIA BO3IEPKATHCS
OT y4acTusA B TOPrax IO, YTPO30J CO3[aHMs IPEIIATCTBIUI TPV UCTIOTHEHUI
KOHTpPaKTa) 0OBIYHO pacCMaTpUBAIOCh CY[AMI KaK IIpeBBIIIeHIe HO/DKHOCT-
HBIX omHOMouni1 (cT. 286 YK) B popme feiicTBUIL, KOTOpbIe HUKTO HY TP
KaK/X 00CTOSITeNIbCTBAX He BIIPaBe COBEPIIATh.

Tak, HanpuMmep, 3aMeCTUTeIb MUHUCTPA 3paBooxpaHeHnss CaMapcKoi
00/7IacTV OCY>KZIeH 3a IIOCOOHMYECTBO B OTPAaHNYEHUN KOHKypeHIuu (4. 3
cT. 30 1. «a», «B» 4. 2 cT. 178 YK) 1 3a mpeBbIleHMe JOIHKHOCTHBIX IOTHOMO-
ymit (4. 1 cT. 286). OH oKa3bIBas faBeHne Ha pykoBoacTBo OO0 «119X-3x0-
POBbe» C L[e/IbI0 IIOHYUTH 00IIeCTBO OTKA3aThCsI OT YYACTHs B ayKI[VIOHe Ha
BBINIOJTHEHVE PAabOT 110 TEXHNYECKOMY 0OCTY>KMBAaHMUIO Y PEMOHTY MeVIIVH-
CKOro 000pyHOBaHUA IS YYpeXXAeHuil 3paBooxpaHeHns CaMapckoir 06-
MacTy, obelas Cioco6CTBOBATh 3aK/TIOUEHNUIO CYyOIIOAPANIHOTO JOrOBOPa Ha
BBIIIO/IHEHNE YacT paboT B cmydae mobexsl B aykiyone OO0 «CMT». ITpn
HeCOI/IaCKM C 3TUM IpeioxkenneM obemran co3natb OO0 «1193X-3n0poBbe»
po6IeMBbl ¢ UCIIOTHEHNeM KOHTPAKTa, OpraHM30Ba/l BHECEHUE B ayKLIVMOH-
HYIO ToKyMeHTanuo ycnosuii B uHTepecax OO0 «CMT». Cyp cornmacunca ¢
TEeM, YTO YKa3aHHBIE Je/iCTBYSI YMHOBHUKA BBIXOJVIIN 32 PAMKI IIPELOCTaB-
JIEHHBIX €My JO/DKHOCTHBIX IIOJTHOMOYMII ¥ TIOB/IEK/IN CYILIeCTBEHHOE Hapy-
IIeHNe OXpaHseMbIX 3aKOHOM MHTEPeCOB 0OIIecTBa ¥ TOCY[apCcTBa, BBIpa-
3UBILeeCs] B HAPYLICHUY YCTAHOBJIEHHOTO 3aKOHOAaTenbcTBOM PO mopszka
IPOBeJeHNUsI TOPTOB U B MOAEP)KaHNUM BBICOKUX IleH Ha Toprax’’. Cyqsl BbI-
IIeCTOSIVX MHCTAHIMII B 9TOV 9aCTV KBaIMPUKALINIO TOAAepKam™,

Eme nmo ogHOMYy gmeny o Kaprene 3aMecTuTenb pykosopurena ['Y MUYC
Poccun o Kamysxckoit o6macTi ocy>x/ieH 3a IOCOOHNYIECTBO B OTPaHIYEHUN
KOHKYpeHIuH (4. 3 ¢T. 30 1. «a» 4. 2 cT. 178 YK) 1 3a mpeBbIlIeHNe JO/HKHOCT-
HBIX ITo/THOMoumit (4. 1 ¢T. 286). Kak mpefceaTenp euHO KOMICCUY IO IPO-
BeJIeHNIO 3aKYIIOK, OH co3jan npenmyiectsa OO0 «Csaspb-Tpanc.M» pna
1o6eyibl Ha ayKI[MOHe II0 IIOCTaBKe 0eCIM/IOTHDIX JIeTaTeIbHBIX aIlllapaToB Ha

¥ Cm.: mpuroBop Camapckoro paitonHoro cyfa Camapet ot 31.07.2019 o gey Ne 1-4/2019 //
T'AC PO «IIpaBocynue».

2 CM.: ameJ/ULILMIOHHOE OIIpefieNieHNe CyeOHOl KOIerny 110 yroloBHEIM femaM Camap-
ckoro obmactaoro cyna ot 29.07. 2020 no peny Ne 22-685/2020; ompenenenue Illecroro xac-
CAI[IOHHOTO CyJa ob1eit ;opucankiuy ot 11.02.2021 mo gemy Ne 77-311/2021; ane/iALuon-
HOe OIIpefie/ieH1e CyIeOHO KOJUIernu Mo yroloBHBIM fienaM CaMapcKoro 06/1acTHOTO Cyfa
ot 15.07.2021 1o pemy Ne 22-1635/2021; onpepnenenue IllecToro kaccalioHHOTO Cyfa obIeit
opucaukiyy ot 9.02. 2022 mo ey Ne 77-649/2022 // TAC P® «IIpaBocynue».
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cymmy 6ornee 100 MiH. py6., B TOM 4icrie fan 1066upyeMoMy 0611ecTBY BO3-
MO>XHOCTDb M3Y4WTDb 3asABKU JOOPOCOBECTHBIX YYaCTHMKOB, BBIABUTD B HUX
(dbopManbHbIe HEOCTATKY, 32 KOTOPble OH) He OBUIN JOMYIEHbI K y4acTHUIO
B QyYKIVIOHE, YTBEPANT pe3y/IbTaThl ayKI[VIOHA C MUHVMA/IbHBIM CHYDKEHVIEM
HavyaJbHOM (MaKCUMaIbHOM) LIeHBI KOHTpaKTa. Kak ykasaHO B IpUroBOpe
CyJa IIepBOJ MHCTAHIUY, STVIMJ CBOVIMM Je/ICTBYIAIMY YMHOBHUK OTPaHIIVIT
Bo3MokHOCTH ['Y MUYC Poccun mo Kamyxckoit o6macTu BeIOpaTh B ycTa-
HOBJIEHHOM 3aKOHOM HOpSfIKe OpTraHM3alMIO JIg COTPYAHNYECTBA, VIV
K0OPOCOBECTHDBIX YYaCTHUKOB TOPrOB IIpaBa Ha CBOOOHYIO KOHKYPEHIINIO.
9TO0 MOBJIEK/IO CYIIeCTBEHHOE HapyIIeHe OXpaHAeMbIX 3aKOHOM MHTepecoB
0011ecTBa 1 TOCYAApPCTBa B cepe 3alNThl KOHKYPEHLIMY, AUCKPEAUTALVIO U
HIO/[PbIB @aBTOPUTETA OPIaHOB TOCYAAPCTBEHHOI BIacT™.

Korga orpaHnyeHne KOHKYpeHIMM Ha TOPrax ObIIO CBA3aHO C IMPOSBIIe-
HIE€M KOPBICTHOI VIV MHOV JIMYHONM 3aMHTEPECOBAHHOCTY JTO/DKHOCTHOTO
NNl 3aKa34MKa, B TOM YUC/Ie COIPOBOXKAATIOCH IOTYYeHNEM B3ATOK, CYAIbI
HepenKo KBamuuIpoBaIy orpaHndeHyie KOHKYpeHIVI Ha TOPraxX Kak 3710-
ynorpe6eHye O/KHOCTHBIMMI IIOTHOMOYMAMM 110 CT. 285 YK.

Hanpumep, rmaBa ropopga BragmBocToka OCyX[ieH Cpeny IPOdYero 3a
3nmoynorpebieHne TODKHOCTHBIMM ITOTHOMOYMAMH, KOTOpPOe BBIPA3UIOCh
B JI006MpOBaHMM VHTEPECOB PUPM, CBA3AHHBIX C YWICHAMU €r0 CeMbM, IpU
opranusanyy nopsegomMcrseHHbIM eMy MYII «JJoporn BragmsocToka» 3a-
KYTIOK CTPOUTENIbHBIX MaTepuanoB. C 9Toil IIebl0 Ha TOPrax OCYyLIeCTBIIA-
JIOCh YKPYIIHEHME IOTOB, 3 KOHTPAKTOB VICK/TIOYa/INCh aBAaHCOBbIE I/IATEX,
IpebAB/IANNACH 3aBbILIEHHbIe TPeOOBaHNA K pasMepy NpefoCTaB/IAeMOil B
obecredyeHre 6aHKOBCKOI rapaHTuy (30% IjeHbI KOHTpPAKTa), 3aBbILICHNE
IIeHbl MYHUIVIIQ/JbHBIX KOHTPAKTOB. DTO IOBJIEK/IO CYLIeCTBEHHOE Hapy-
IIeHNe NIPaB M 3aKOHHBIX MHTEPECOB HOOPOCOBECTHBIX YYACTHUKOB TOPTOB,
a TaKXKe TSDKKMe NOCencTsyuA B Bupe npuanHenua MVYIIL «[loporu Brapn-
BOCTOKa» yIlep6a OT MproOpeTeHns CTPOUTENTbHBIX MaTepUaIoB IO 3aBbI-
IIEHHOJ IleHe VI B BYJie AVICKPEeAUTALVY OPTaHOB MECTHOTO CAaMOYIIPaB/IeHI
(4. 3 ct. 285 YK)*.

OpHaxo orpas/jaHa B 3/10yTIOTPeOIeHNY JO/DKHOCTHBIMY IIOTHOMOYMAMU
3aBefyIolas KIVMHUKO-AMAarHOCTUYECKO TabopaTopum roCyAapcTBEHHOTO
yIpeXaeHMs, KoTopasi, OyAyuyu MHULMATOPOM 3aKYIIOK, 3a B3TKY BK/IIOYasIa
B ayKI[MOHHYIO JOKYMEHTALMIO TPeOOBAHMA K IIPEAMETY 3aKYIKI, KOTOPbIM
MaKCHMaJIbHO COOTBETCTBOBaIA I0606MpyeMas eii pupma, B UTOTe IPU3HAH-

¥ Cwm.: npurosop Kamyskckoro paitonHoro cyga Kamyskckoit obmactu or 24.02.2022 1o
nemy Ne 1-8/2022 // TAC P® «IIpaBocynue».

¥ Cm.: mpuroBop TBepckoro paitoHHOro cyfa Mocksb! 0T 9.04. 2019 o gery Ne 1-004/2019 //
I'AC PO «IIpaBocynue» (mara obpamennst: 25.09.2023).
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Has nobenuTeneM 18 3/IeKTPOHHBIX ayKI[MOHOB Ha IIOCTaBKY MEAVIIVIHCKUX
usfenuii Ha o6y cymmy 35 MiH. py6. HecMoTpst Ha TO, 4TO IO HaHHO-
MY fienly ObIIV YCTaHOBJ/ICHBI ¥ IIPU3HAHBI IIOTEPIIEBLIMMIU JOOPOCOBECTHbIE
YYacCTHVUKYM TOPIOB, CYJ, CYel He JNOKa3aHHBIM CYIeCTBEHHOE HapylIeHue
IIpaB U 3aKOHHBIX MHTEPECOB yYKa3aHHBIX OPraHM3ALMil U BBIHEC OIpaBJa-
TeTbHBIN IpUroBop 1o 4. 1 ct. 285 YK

BeposTHO, HaMepeHHOe OrpaHNYeHVie KOHKYPEeHI[MI Ha TOprax ITyTeM Ma-
HUIY/IALUI C KOHKYPCHO (ayKLIMOHHO) JJOKYMEHTaNyel Mau HeoO0CHO-
BAaHHOTO OTKJIOHEHVS 3asBOK JOOPOCOBECTHBIX YYaCTHUKOB TOPTOB BCE e
BBIXOJUT 32 paMKy (OpManbHO IPABOMEPHBIX [IEVICTBUI JODKHOCTHOTO
JM1a, KOTOpble MpeAnonaranTcs B cT. 285 YK.

Takum 06pa3oM IpaBONPUMEHNTENN TIBITATNCh YIECTh B KBaIM(PUKAILIN
KOPBICTHYIO VIV MHYIO JIMYHYIO 3a/fHTEPEeCOBAHHOCTb, KOTOPOIT He ObIIO B
COCTaBe IPEBBIIIEH JO/DKHOCTHBIX TOMTHOMOYNMT. OHAKO ITOCIe OSABIEHNA
B 2022 ropy Takoro KBa/muuupyolero npusHaka B ct. 286 YK (1. «e» 4. 3)
VIMEHHO ee IIpYIMeHeHyIe SIB/IAeTCs Hanbosiee pe/ieBaHTHBIM BBIOOPOM ITpK KBa-
yUKanyy OrpaHNYeHNsI KOHKYPEHIVM Ha TOPraxX JO/DKHOCTHBIMM JIMLIAMM
3aKa3umka. [[Jisg mpyMeHeHUs 9TOl HOPMBI JIUIIO JJO/DKHO He TONBKO VICIOJ-
HATHh TeXHMYecKye QyHKLIMYM Ha TOprax, a OBITh HOCUTE/IEM OpraHM3aIIOH-
HO-PACIOPSIUTETbHBIX TIOTHOMOYMIA, CBSI3aHHBIX C IPUHATUEM IOPUINYECKA
3HAYMMBIX PeIIeHNIT, VI aJMIHICTPATUBHO-XO35MICTBEHHBIX TOTHOMOYNIA,
CBSI3aHHBIX C PACIIOPsDKEHMEM TeHEKHBIMY CPEICTBaMU OpPraHU3al .

B moKTpMHe MAeT AMUCKYCCHMA O OPraHM3ALMOHHO-PACHOPARNTETbHBIX
MIO/THOMOYMAX 3aKYNIMKOB. C OTHOJ CTOPOHBL, IX HOCUTE/LAMY IIPU3HAIOTCS
KOHTPAKTHBII YIPaB/IAOLINIL ¥ PyKOBOAUTENIb KOHTPAKTHOI CITYXKOBI 1 He
IPU3HAIOTCA WICHBI KOMUCCUY TI0 OCYIIECTB/ICHMIO 3aKymok [/Iro6biit V1.A.,
2020]; [JTro6w1it M1.A., 2019]. C gpyroii CTOPOHBI, MIMEHHO YIEHbI 3aKYIIOYHO
KOMMCCUY TIPU3HAIOTCA JUIAMM, IIPUHUMAIONVMY IOPUANYIECK) 3HAYVMBble
pelIeHNs O pacCCMOTPEHNY 3asIBOK U OIIpefie/IeHNY oOeaNTe s 3aKyITOYHBIX
IpOLEeAYp, T.e. HOCUTENAMU OPTaHU3ALVOHHO-PACTIOPAAUTEIbHBIX ITOTHO-
MOYMIT, KOTOpBIe, HA0OOPOT, He 0OHAPY>KMBAIOTCS Y KOHTPAKTHOTO YIIPaBIIA-
tomtero [Ilypmaes II1.M., 2022].

[Mocnemusas Touka 3peHus BBHIILSIAUT Oomee obocHoBaHHON. He obmaya-
I0T OPTaHM3AIVIOHHO-PACTIOPAUTEIbHBIMIA IIOTHOMOYNAMY B 3aKyTIOYHBIX
IpOIeAypax M He AB/IAITCA B HUX JO/DKHOCTHBIMM JINIJAMI PYKOBOANTENb 1
PabOTHMKM KOHTPAKTHO CITY>KOBI MV KOHTPAKTHBIN YIIPAB/IAIOLINIA, @ TaK-
)Ke MHUIVMATOP 3aKyIKM (PYKOBOAMTEIb WV MHOE YIIOJTHOMOYEHHOE JIUII0
Hofipasfie/ieHNd, B MHTepecax KOTOPOTo OCYIIeCTB/IAeTCA 3aKyIIKa M KOTOpoe

1 Cm.: mpurosop Kypranckoro ropogckoro cyna Kyprauckoit obmactu or 27.01.2020 o
memy Ne 1-22/2020 // TAC P® «IlpaBocyane» (mata obpamenus: 25.09.2023).
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obecIieunBaeT MOATOTOBKY 3aKYIIOYHOI HoKyMeHTanuu). [Ipu 6e3ycrnoBHO
CYIIeCTBEHHOI OPraHM3aIIOHHO POV OHYM He IPMHMMAIOT Ha TOPTax 0pu-
IVYEeCKV 3HAYMMBIX pelleHMI], BIeKYIUX 0pUAMYecKe MocaencTeus. Yro
KacaeTcs IpepcefaTeisi M WICHOB 3aKYIIOYHOV KOMMCCHM, OHU Y4aCTBYIOT
B IIPVHATHM PeIIeHnil 0 BBIOOpe oOeuTeNs TOProB, BIEKYIINX 0puande-
CKJIe IIOC/IeCTBYA, B TOM 4JIC/Ie BOSHMKHOBEHIE Y 3aKa3uuKa 005S3aHHOCTH
3aKJIIOYNTD JIOTOBOP C IoOefuTeneM TOPros.

O06513aHHOCTD 3aKa34yMKa 3aK/IIOYUTh KOHTPAKT C HMOOeRuTeNeM TOProB
IpeflyCMOTPeHa B IOCYJapCTBEHHBIX ¥ MYHUIVIIAJbHBIX 3aKYIKaX, B TOM
qJICle B C/Ty4yae IPU3HAHNUA OTKPBITON KOHKYPEHTHOI IpoLefypbl HECOCTO-
aserica. B 3akynkax nmo 3akony Ne 223-®3 o/mKHBI IPUMEHATCA aHao-
TMYHBIE MOZIXOMBI IPU OTCYTCTBUM OOBEKTUBHBIX OCHOBAHMWI /IS OTKa3a OT
3aK/II0YEHNA JOTOBOpPA, €C/IM B TOJMIOXKEHUN O 3aKyIIKe He IPefyCMOTPeHO
nHoe”. OZHAaKO KOMMCCHS 110 OCYIIeCTB/ICHNIO 3aKYIOK IIPUHUMAET pelle-
HIA KOJUIETMAIbHO B IPOIeype OTKPBITOrO Bolen3baABneHns. [omocoBanne
YIEHOB 3aKYIOYHOJ KOMUCCUM B TaKOM ClIy4ae pacCMaTpuUBaeTcsA Kak efl-
Hoe siestHue u conditio sine qua non npuHsATOro pemenns [Ecakos I. A., 2019].

Ilenecoo6pasHo mpusHATh CyOBEKTaMM JODKHOCTHOTO HpPeCcTYIUIEHVS
BCEX WIEHOB 3aKYIIOYHOJ KOMMCCUU VIV MX OONBIIMHCTBO NPV YCIIOBUY
3aBeJOMOTO NPUHATYA VMU HEOOOCHOBAHHOIO pelleHNs O IMPU3HAHUY II0-
OenuTenieM 1066MPyeMOro y4acTHUKA TOPTOB, @ TAK)Xe OTKIOHEHNUN 3asBOK
(HemorycKe) TOOPOCOBECTHBIX YYaCTHUKOB TOPTOB.

Ecnu B mobesie mocTaBIiKa 3afHTEPECOBAH OfMH YIeH KOMUCCUU VU
X MEHBIIVHCTBO, ero (1x) rojoc (roaoca) He SABIAITCA HOCTATOYHBIM YC-
JIOBUEM TIPUHATHS PELIeHNs, a 3HAYUT, Y TAKOTO eAVHOTO IOPUANYECKN 3Ha-
YYMOTO pelleHVs CYIIeCTBYIOT U MHbIe NPEAIIOChUIKM, He CBA3aHHBIE C «II0-
IbITPbIBaHMEM» KOHKPETHOMY ITOCTABIIMKY. B Takoi cuTyanum oTCyTCTBYIOT
OCHOBAHNA /I NPU3HAHUA 3aMHTEPECOBAHHBIX WIEHOB KOMMICCUM JIMIIAMY,
o0ecreunBIIVIMY IPUHATYE IOPUANYECKY 3HAYVIMOTO PEeIleHNs, a 3HAYNT, OHU
He OYZyT HOCUTEIAMY IIOTHOMOYMII JO/DKHOCTHOTO /niia (KpoMe, HaBepHoOe,
CTy4aeB OKa3aHVA MMM SIBHOTO JJABJIEHISI Ha MHBIX He3aMHTePEeCOBAaHHBIX YJle-
HOB KOMVICCUY VIV BBEJIeHN VX B 3a0/Ty>K/IeHNe, KOT/ja IeVICTBYIS TaKuX 4Jle-
HOB KOMJICCUY TEPSIIOT CAMOCTOSTE/IbHOE 3HAYEHIIe U IPMOOPETAIOT XapaKTep
IIOCPEICTBEHHOTO BBIIIONHEHNS 00'beKTUBHOI CTOPOHBI IPECTYIIIEHNS).

B obuieM cuTyaryy coBeplieHs pefceaTesieM 1 WieHaMN 3aKyITOYHOMI
KOMMCCUY JO/DKHOCTHOTO IPeCTYIUIeHNS Y IPOBeNeHUN TOPTOB MbIC/IN-

2 Cm.: mocranosnenne Koncrurynnonunoro Cyma Poccuiickoit @egepannu ot 23.12.2022
Ne 57-IT «Ilo pmeny o mpoBepKe KOHCTUTYLMOHHOCTU ITYHKTa 2 craTby 432, myHKTa 1 cTa-
Tbu 438, mynkra 4 craTby 445, IyHKTa 5 cTaTby 447 ¥ yHKTa 4 cTaTby 448 Ipakmanckoro
koptekca Poccuiickoit @eprepaninu B CBsI3M ¢ )ano60it AKImoHepHoro obiuecta ”CUCTEMHBII
omeparop efuHoI sHepreTndeckoit cucremsr » // CIIC Koncymprantllnioc.

127



Poccurickoe npaBo: COCTOSIHNE, MepCriekTnBbl, KOMMEHTapun

MBI, XOTSI MX BK/TIOUEHME B KpyT cyObekToB cT. 200.4 YK 1 co3maeT Kaxy-
IIYIOCSI KOHKYPEHLMIO O CT. 285 n 286. OfHAaKO eCTb OCHOBAHMA IOJIaraTh,
41O HpepycMoTpeHHas B cT. 200.4 YK oroBopka, 4To CyO'beKTBI 9TOTO IIpe-
CTYIIEHU:A He ABJIAITCA JO/DKHOCTHBIMU JINIIAMY, OTHOCUTCS KaK pas K TeM
CTy4asM, KOTjja 3a/fHTepeCOBAaHHbIe YWICHBI KOMMCCHI He MOTYT 00eCIie4nTh
IPUHATHAA OPUANYECKN 3HAYMMBIX PEeIIeHNIT Ha TOprax.

C momenTa BBefienuA B 2018 ropy ct. 200.4 YK nMeeT euHMYHbIE TPUMe-
PBI IpUMEHEeHNA ™, ¥ IPUIMHA 3TOTO, CKOpee BCeTo, — caMa KOHCTPYKIUA CO-
CTaBa IPeCTyIUIeHNs, BKII0YAIOIIero 00513aTe/IbHYI0 KOPBICTHYIO 3a/IHTepe-
COBAHHOCTb ¥ IIPMUMHEHE KPYIIHOTO yiiep6a. [[e/io B TOM, YTO IIpUYMHEHVe
yiiep6a B TaKMX HPECTYIUIEHUAX 0OBIYHO OOYC/IOBIEHO 3aBbILICHIEM LI€HbI
KOHTPaKTa, KOIZla Ha IIPYMEHEHME y>Ke IIPETEHAYIOT HOPMBI O IIPECTYII/IEHN -
X IPOTUB COOCTBEHHOCTI.

3acimy)XuBaeT IOJEPXXKM Te3UC O TOM, YTO BBINOJIHEHUE CYObeKTaMM,
ykazaHHbIMHU B CT. 200.4 YK, TexHn4ecknx pyHKIMIT Ha TOPrax gaeT UM BO3-
MOYXHOCTb COBEPLINTb MOIIEHHMYECTBO ITyTeM BBeNEHNSA B 3a0myKpeHue
TNO/DKHOCTHOTO JIMLIA OPraHM3aluy, peaausyolero aJMIHUCTPAaTUBHO-XO-
3AJICTBEHHbIE IIOIHOMOYYISA II0 OIUIaTe 3aBBIIICHHOJ IJeHbl KOHTpPaKTa 100-
OMpyeMOMY «3aKyNIIMKaMM» IIOCTABIIVIKY, YTO 0OOCHOBAHHO IIpeJIaraeTcs
KBa/puuyposarh TonbKo 1o cT. 159 YK [bopxos B.H., 2018]. 9to mpen-
JIOXKEeHUe BIIOJIHE COI/IACYeTCs C MO3NIIMelt BBICIIeil CyeOHOI MHCTAaHIINNU O
pasrpaHNYeHNN 3/10yNOTPeOIeHNs JO/DKHOCTHBIMY IIOTHOMOYMAMMY 1 TIpe-
CTYIUIEHUIT TIPOTUB COOCTBEHHOCTH, IPUBEAEHHOI B II. 17 MOCTAaHOB/IEHN
[Tnenyma BC P® ot 16.10.2009 Ne19 «O cype6HOI IpakTHKe IO [ielaM O
3/10ynIOTpe6/IeHNY JOIKHOCTHBIMY IIOJTHOMOYVISIMM 1 O TIPEBbIIIEHNMN JO/DK-
HOCTHBIX IIOJTHOMOYMIN».

B ormmune or cr. 200.4 YK BOIKHOCTHBIE NPECTYINIEHNUA, TIPEJYCMOT-
pennble cT. 285 u 286, mpeanonaraioT 0ojee MNPOKIUI CIIEKTP BO3MOYKHBIX
IPeCTYIHBIX OC/IeCcTBMII. PaHee Ha mpuMepax u3 cyfneOHOI MPaKTVIKY MBI
IPOJEMOHCTPUPOBaIN NpuMeHenue cT. 285 n 286 YK B cnyyasx cosepiuen-
HBIX IOJDKHOCTHBIMM IMIIAMY MaHUITY/IALIMI Ha TOPrax, MOBJIEKIINX OTPaHN-
JyeHye KOHKYPeHLIMM U 3aK/II0UeHe KOHTPAKTOB C 10001 pyeMbIMI ITOCTaB-
myKamu. Kak npepcrapisdercs, Takue IOC/IEACTBYA BIIOTHE NPETEHAYIOT Ha
CYILIleCTBEHHOE HapyllIeHue IIPaB 1 3aKOHHBIX MHTEPECOB JOOPOCOBECTHBIX
YYaCTHUKOB TOPTOB, @ TAKXKe OXPaHsAEMbIX 3aKOHOM MHTEPecoB 00IIecTBa I
roCyfiapcTBa B cepe 3alUThl KOHKYPEHILMY KaK KOHCTUTYIMOHHOI 1eHHO-
ctu (ct. 34 Koncturyuu Poccun).

* Tlo maunubsiM Cype6HOrO ienapraMenTa npu Bepxosuom Cypne Poccuiickoit @enepariyn
B 2018-2022 rr. 1o cT. 200.4 YK ocy»/ieHO OJHO JMIIO U B OTHOLIEHMY ABYX NI Cy[jaMu
HpeKpalljeHBbl Jiefa 10 HepeabMINTUpyomuM ocHoBaHyAM. Available at: URL: http://cdep.ru
(mata obparenns: 25.09.2023)
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Vicxopss u3 9Toro, BUAMTCSI OOOCHOBAHHON KBanmuduKanys AeiiCTBUI
ITO/DKHOCTHBIX /NI, JIOOOMPYIOIIMX KOHKPETHBIX IOCTABIVKOB Ha TOpPrax
¥ YIeM/ISIOMMX [IpaBa UX JOOPOCOBECTHBIX YYaCTHVUKOB, B KadecTBe IIpe-
BBILIEHNS JODKHOCTHBIX mojaHomounit (ct. 286 YK). Omiata 3aBbIIIeHHON
LleHbl KOHTPAKTa IO pe3y/lbTaTaM TAKUX TOPrOB IOAJIEKUT CAMOCTOATENb-
HOJI OLleHKe KaK MOIIeHHN4YecTBO (CT. 159) mau Kak pacTpaTa BBEPEHHOTO
umyiectsa (cT. 160) B 3aBUCHMOCTH OT (aKTa MCIIOIb30BAHMS HO/DKHOCT-
HBIM JIMLIOM aIMVHUCTPATUBHO-X035A/ICTBEHHbBIX II0THOMOYMNIA 10 OIljIaTe 3a-
BBIIICHHOI! 1IeHbl KOHTPAKTa 10001 pyeMOMY ITOCTaBIVIKY.

9TO TaKXe He NMPOTUBOPEUNT HMO3UILUY BBICIIE CyAeOHO MHCTAaHLINY,
BBIPAKEHHOM B II. 17 yIIOMSHYTOrO IOCTaHOBJIEHMA, I7i€ €llle CKa3aHOo, YTO
B CJIy4Yasx, KOTZia IO/DKHOCTHOE JIMIO, UCIIONb3Ys CBOM CITy>KeOHbIe ITOTHO-
MOuNsA, HApAy C XUILEHNEM Yy>KOTO MMYIIECTBA, COBEPUINIO IpyTue He-
3aKOHHbIE JIeJICTBUs, CBs3aHHbIE CO 3/I0YIOTpeOIeHNeM JJODKHOCTHBIMU
MOJTHOMOYMAMM 13 KOPBICTHOM MM MHOJ JIMYHOM 3aMHTE€PECOBAHHOCTH,
COoflesTHHOE VIM HaJUIeKUT KBa/IMPUIMPOBATD 10 COBOKYITHOCTY YKa3aHHBIX
IPEeCTYIIEHUIA.

[Tony4yeHne yrosHOMOYEHHBIMY INLIAMH 3aKa34MKa HE3aKOHHOTO BO3HA-
rpaKieHNs 3a 1000MpoBaHye MHTEPECOB KOHKPETHOTO y4acTHVKA TOPTOB,
B 3aBUCVMOCTY OT UX CTaTyca B Cy/leOHOI IpaKTuKe KBaIMpUIMPOBaIOCh
oThenpHo 1o cT. 200.5, 290 mn 291.2 YK. Korpa kpoMe nony4eHns He3aKOH-
HOTO BO3HArpak/[eHsl YIIOJIHOMOYEHHOE JINIIO 3aKa3unKa 06ecrednBao 3a-
K/TI0UeHue C 1000MpyeMbIM ITOCTABIVIKOM KOHTPAKTA 110 3aBBIIICHHOI! IIeHe
Y TIPOM3BOAVIIO PAcYeThl C HUM, COIEeTHHOE KBaMnMUIMPOBANIOCh IO COBO-
KYITHOCTY KOPPYILIMOHHOTO MPECTYIUIEHNA U PacTPaThl 1160 MOIIEHHIYe-
CTBa B COOTBETCTBMM C IIPABIUJIOM, IIP€lyCMOTPEHHBIM II. 25 TOCTAHOB/IEHNA
[Tnenyma BC PO ot 9.07.2013 Ne 24 «O cype6HOI IpaKTHKe II0 Jie/a O B3f-
TOYHIYECTBE U 00 MHBIX KOPPYILMOHHBIX IPECTYIIEHIAX» .

3akJiloyeHue
VlccnemoBaHle TO3BOINM/IO BBIABUTH HECOBIIAJAIOIINE TIOAXOMbI ap61/[—

Tpa)KHOﬁ[ n CYIIC6HOI7[ ITPAKTUKN I10 YTO/IOBHBIM JI€/1aM B TOJIKOBaHM M IIPU3HA-
KOB KapTeJld, IIOpOXXAariye pacCorjyiaCOBaHHOCTD 1 HApYII€HME CYICTEMHDBIX

* Cm., HarmpuMep.: puroBop KyitOsriesckoro patoHnoro cysa Omcka ot 14.06.2018 1o
meny Ne 1-180/2018; anerursinmorHoe onpenenenvie Bepxosroro Cyma Pecriy6mmkn Komu ot
16.09.2019 no memy Ne 22-2195/2019; anennaunonHoe onpenenenue Bepxosnoro Cyza Pecry-
6muku Komm ot 12.03.2020 mo geny Ne 22-371/2020; ane/UisinyonHoe onpefeneHne Mockos-
CKOT'0 TOPOZCKOro cyfia oT 15.12.2020 mo ey Ne 10-14361/2020; ane/nIAnOHHOE OIpefiere-
H1re BepxosHoro cygma Pecrrybmuxn Komu ot 31.05.2021 mo gemy Ne 22-159/2021 // TAC P®
«IIpaBocynue».
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CBA3€I1 3aKOHOJ]aTeIbCTBA O KOHKYPEHIIMM 1 YTOIOBHOTO 3aKOHO/IATe/IbCTBA.
Koncrurynuonnst Cyn Poccuiickoit Pefepanyy pasbACHUI HEKOTOPbIE
CIIOpHBIE BOIIPOCHI CyeOHOI IPAKTUKM, HO Haubosiee OCTPBIX Ipob/eM mmpa-
BOIIPYIMEHEHNS B Jie/IlaX O KapTe/saX He PeInl.

[TocnepHye M3MeHeHVs 3aKOHOMATENIbCTBA O KOHKYPEHIVIM, CBSI3aHHBIE
C OTMEHOJ KapTe/IbHBIX MMMYHUTETOB Ha TOPIaX, CO3MAIOT PYUCKM pacIIN-
PeHMA IPAKTUKM IPUMEHEeH)s aHTMKAPTENTbHBIX 3alIPeTOB Ha TOPrax B OT-
HomeHVM apPUIMpoBaHHBIX X03AVMCTBYIOMINX CYyObeKTOB, He SB/IAIOIMXCS
KOHKYPEHTaMM, BeMICTBYIOIUX C eVHBIM 9KOHOMIYECKUM MHTEPECOM, YTO
B KOpPHE He COOTBETCTBYeT caMoii mpupope Kaprens. CKopee Bcero, aToMy
CIIOPHOMY TPeHJY HOC/IelyeT U CyAeOHas MPaKTUKa II0 YTOTIOBHBIM JIe/IaM.

[TogMeHbI TOHATUI U NIPUMEHEHN HEeMIOAXOAAIVX II0 CBOeIl KOHCTPYK-
VM 3aIIPETOB MOXXHO OBUIO M30eXaTb 3a c4eT 6oJee PO yMaHHBIX 3aKO-
HOJIaTe/IbHBIX MHUIMATUB, CHOCOOCTBYIOIIMX ITOSIBIIEHNIO HOBBIX MHCTPY-
MEHTOB IPOTMBOJEVICTBMA IPAKTUKe COITIACOBAHHOTO Y4acTUsA B TOprax
adPrmMpoOBaHHbIX /NI, MAHUITYIMPYOIVX IIeHOI KOHTPAKTa.

Ycno)XKHeHNe CUCTEMBI peryInpyeMbIX 3aKyIIOK, B TOM YIC/Ie TIOSIB/IeHNe
Ha CTOPOHE 3aKas34lKa HOBBIX (PYHKIMOHA/IBHBIX pOJIeli, obecrednBaommx
OpTaHM3AIVIO0 3aKYIIOYHBIX IIpoLeRyp, 060cTpuio npobmeMy KBammduka-
VIV TIPEeCTYIIEHNUT, COBepIIaeMBbIX IIPeICTaBUTE/IAMY 3aKa34lKa Ha TOpTrax.
HenobpocoBecTHble AeICTBIUSA YKa3aHHBIX JIUIL IO I060MPOBAHNUIO YIYaCTHN-
KOB TOPTOB HEpegKO COfiepyKaT MPU3HAKMU JJO/DKHOCTHBIX, KOPPYIIMOHHBIX
¥ UMYIIeCTBEHHBIX IpeCcTyIUIeHnit. [IpaBonpuMeHNTeNb CTAIKMBAETCS C He-
JIETKUM BBIOOPOM, KOTZIa YKa3aHHbIe IPeCTYIUICHNA HY>KHO pasTpaHN4nBaTh
KaK CMEXHbIe 1100 BMEHATb B COBOKYITHOCTIL.

Pemenne aTux KBanmupUKalMOHHBIX IPOOIeM BO3MOXXHO C IPYIMEHeH)eM
npaBoBbIx nosunuii Bepxosnoro Cyza Poccuiickoit @enepanyy npu ycino-
BUY UX PACIIMPUTEIBHOTO JIOTMYECKOTO TOTKOBAHYIA.
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AHHOTaumua

YronoBHoe nNpaBoO MMEET BbICOKOPA3BUTbIN COLMANBHO-NCUXOSIOTMYECKUIA MEXAHN3M
dopMnpOBaHNSA N OENCTBUS, KOTOPbIA MNOAYMHAETCS KOMMJIEKCY OOLMX 1 creumanb-
HbIX 3aKOHOMepHOCTeN. OHU XxapakTePU3YIOT, C OGHOMN CTOPOHbI, OTPaXKEHNE B CO3Ha-
HUW 3aKOHOAATENST KPUMUHANNIALMOHHBIX N UHbIX HGaKTOPOB, C APYron — OTpaxeHue
B cpepe 4enoBevyeckom NCMXmMKM yronoBHO-NPaBOBbLIX CPEACTB, Npexae BCero 3anpe-
TOB M HaKa3aHWI 3a UX HapyLLEHNS, a paBHO 0OPaTHbLIN NPOLLECC BINAHUS PE3YNbLTAaTOB
3TOro OTpaxeHus Ha nosegeHne nuyHocten. OT 3HaHMS, y4eTa U UCMNOJIb30BAHUS 3TUX
COLMANbHO-MNCUXONIOMMYECKMX 3aKOHOMEPHOCTEN B MPaBOTBOPYECKOW W NpaBonpu-
MEHUTENbHOW AeATeNlbHOCTM 3aBUCUT rybuHa NMPOHUKHOBEHUS YrO/IOBHOIO MNpaBa B
NMCUXONOrn4eckyto cepy JIMYHOCTU U BOSMOXHOCTb MCMOJb30BaHUS Hanbonee LeH-
HbIX MCUXMYECKNX Ka4eCTB YesioBeka B YroJIOBHO-MPAaBOBbLIX LESisX, CnefoBaTtefibHO, B
KOHEYHOM cyeTe, Mob3y GYHKUMOHNPOBAHMSA YrONIOBHOIO Npaea. BaxHOCTb NO3HaHMS
1 NCMNOJIb30BAHWNS COLMANTBbHO-NCUX0SIOMMYECKMX 3aKOHOMEPHOCTEN B YrOJIOBHOM npa-
Be 00BbSICHAETCSA TakXe ero MCTOpMYeckn oOyClIoB/IEHHbIM akLLEHTOM Ha MpoLeccax,
npoTeKalLWwyx B NCUXMKE YenoBeka (OT cTpaxa nepepn nNpecTynHOCTbio Kak dakTopa
KpUMMHann3aumm oo ctpaxa nepen HakadaHnem Kak Coep>XmBaioLLL,ero MoTmea 1 HpaB-
CTBEHHOIO UCNpPaB/IEHNs KakK LLenu Haka3aHus). MiccnegoBaHne OCHOBAHO Ha YCTOAB-
LUMXCS B MCUXOJIOMMK MOJNIOXKEHUAX O 3aKOHOMEPHOCTSX, YNPaBASAOLWMX CO3HAHNEM U
LEeATENbHOCTbLIO YenoBeka. MeTogon0orniyeckom OCHOBOW U3YYEeHUSI COLMAsbHO-MNCU-
XONOrMYECKNX 3aKOHOMEPHOCTEN B YrOSIOBHOM MpPaBe BbICTYNUAN NPUHLUMNbLI OUanek-
TMYECKOro MeToaa no3HaHus (06 bEKTUBHOCTU M BCECTOPOHHOCTN PACCMOTPEHMUSI 00b-
eKTa, uctopmama, BceobLleli CBSA3N SIBMIEHNI, CUCTEMHOCTU), a Takxke ObLLEeHayyHble
(aHann3, CMHTEe3, MHAYKUVS, OAeOyKuus, onucaHme, Knaccnpukauma) n YacTHO-Hayu-
Hble (CUCTEMHO-CTPYKTYPHbIN, HGOPManbHO-N0MMYeCKnii, COLUOIOTMYECKMNIA) METOObI
nccneposaHus. NposegeHHOE aBTOPOM MCCeaoBaHME NO3BOUIO AaTb ONpeneneHme
COLMANbHO-MNCUXONIOTMYECKMX 3aKOHOMEPHOCTEN B YrOSIOBHOM MpaBe, nokasaTb Mexa-
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HVU3M UX OENCTBMSA N UCMOMIb30BaHNS, a TakXe CO34aTb UHCTPYMEHTapuin n3MepeHus
nx peanusaumn. [na aToro 6bisv BbiSIBAEHbI ABE IPyMnbl 3aKOHOMEPHOCTEN, XapakTe-
PU3YIOLLMX COLMANBbHO-MNCUXOSIOMMYECKUIN MexaHn3m GopMnpoBaHns 1 GyHKLMOHNPO-
BaHWs YroIOBHOro npaea: obuime (kak crneumduyeckoe nposiBfieHne yHUBEPCasbHbIX
3aKOHOMEPHOCTEN NCUXNYECKOWN OEATENBLHOCTM YenoBeka B cdepe yrosioBHOro rnpasa)
1 cneumanbHble (kak ocobble B3aMMOCBSA3M MAaCCOBOI0 NPaBOCO3HAHUS C YrOJIOBHbIM
NpPaBOTBOPYECTBOM U MPABONPUMEHEHNEM).

KniouyeBbie cnoBa

00LLLECTBEHHASA MCUXOJI0MUS; COLMANIbHO-NCUXOI0MMYEeCKNe 3aKOHOMEPHOCTU; NMPaBo-
CO3HaHue; yrosioBHasi NoJsMTmka; CoumasibHO-NCUX0N0rm4eckne OCHOBaHUSA KpUMMHA-
mn3aumnu (oekpumMmHanusauum); counasnbHaa apGeKTUBHOCTb YroJIOBHOIO npasa.
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B yronloBHOM npase // NpaBo. XXypHan BbicLuein wkosbl 3koHoMukun. 2024. Tom 17. N2 1.
C. 133-162. DOI:10.17323/2072-8166.2024.1.133.162
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Abstract

Contemporary criminal law has a well-developed socio-psychological mechanism
of formation and action, which is subject to a set of general and special laws. They
characterize, on the one hand, the reflectionin the mind of the legislator of criminalization
and other factors, and on the other hand, the reflection in the sphere of the psyche
of people of criminal legal means, first of all, prohibitions and punishments for their
violations, as well as the reverse process of the impact of the results of this reflection
on people’s behavior. The depth of penetration of criminal law into the psychological
sphere of the individual and the possibility of using the most valuable mental qualities
of a person for criminal law purposes, and, consequently, ultimately, the effectiveness
of the functioning of criminal law, depends on the knowledge, consideration and use of
these socio-psychological patterns in law-making and law enforcement activities. The
importance of cognition and use of socio-psychological patterns in criminal law is also
explained by its historically conditioned emphasis on the processes taking place in the
human psyche (from fear of crime as a factor of criminalization to fear of punishment
as a deterrent motive and moral correction as the goal of punishment). The work is
based on the well-established provisions in psychology about the laws governing
the consciousness and activity of people. The methodological basis for the study
of socio-psychological patterns in criminal law were the principles of the dialectical
method of cognition (objectivity and comprehensiveness of the consideration of the
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object, historicism, universal connection of phenomena, system), as well as general
scientific (analysis, synthesis, induction, deduction, description, classification) and
private (system structural, formal logical, sociological) research methods. The research
made it possible to define socio-psychological patterns in criminal law, to show the
mechanism of their action and use, as well as to create tools for measuring their
practical implementation. For this purpose, the paper identifies two groups of laws that
characterize the socio-psychological mechanism of the formation and functioning of
criminal law: general (as a manifestation of universal patterns of human mental activity
in the content of criminal law) and special (these are special interrelations of social
psychology and legal consciousness with criminal law-making and law enforcement).

Keywords

social psychology; socio-psychological patterns; legal awareness; criminal policy;
socio-psychological grounds for criminalization (decriminalization); social effectiveness
of criminal law.
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BeBepeHue. lMnoresa v metoponorus uccnegosaHus

3aKOHOMEPHOCTM IIpaBa, KaK BCAKME COLMAJIbHble 3aKOHOMEPHOCTH,
CK/Ia[IbIBAIOTCA B JIEATENIbHOCTY MHAVBUALYYMOB U Y€pe3 Hee peann3yloTcs.
IIocKO/IbKY B [I€ATEIbHOCTM U IOBENEHMM 4YelIOBEeKa CYLIECTBEHHYIO POJIb
UTPAIOT IICUXNYECKNE MPOLECCHl, IOCTO/NbKY DA 3aKOHOMEPHOCTEN IIpaBa
IPOSIB/ISAETCS B BUJIE IICUXOTOTMYECKNMX 3aKOHOMEPHOCTell 160 BKIIIOYaeT
B CBOE€ COfiepKaHMe IICUXOJIOrMYecKyue acieKTel [AugpeeBa ['M., 2001: 6].
Oco6eHHO 9TO IpUCYIIe YTOTOBHOMY IIPaBy, KOTOpPOEe TPAAMIIMOHHO VICIIBI-
TBIBAeT CYILIECTBEHHOE BIVSAHNE U IIpKaeT OOJbIIoe 3HaUYeHEe Pa3/IMIHbIM
SIBJIEHUSIM COLIMAJIbHO-TICUXOJIOTMYECKOTO MOPsAKa KaK Py KpUMMHANIN3a-
Uy OOIEeCTBEHHO ONACHBIX fAesHMIT (KapaTe/bHble NPUTSI3AHMS, 0COOEH-
HOCTU MEHTAa/lbHOCTY, (PAKTOPBI COLMAIBbHO-IICUXOTIOTUYECKON 3PeioCcTn
IUIS1 yCTAaHOBJIEHMSI BO3pacTa OTBETCTBEHHOCTH), TaK VI IIPU peannsaluu Mep
YTO/IOBHO-TIPAaBOBOTO BO3/IeJICTBIA Ha JINI], X COBEPIINBINNX (BMEHAEMOCTD
U HEBMEHSIEMOCTb, pasniyHble GOPMBI IICUXNIECKON aKTUBHOCTU — BUHA,
MOTUB, 11€JIb, SMOLVN).

ITo cBOEMY coprepsKaHUIO YTONOBHAA IOJIMTUKA C IPUCYLMU €M1 METO/Ia-
MM, pelias BOIIPOCH MPECTYIIHOIO U HaKa3yeMOoro, OXpaHbl Hanbosee Bax-
HBIX 671ar OT O00IIeCTBEHHO OIACHBIX [IOCATATENbCTB, IPEIIONaraeT TeCHYI0
BHYTPEHHIOI0 B3a/IMOCBSI3b OOIeCTBEHHOI ICUXOMIOTMM U IPAaBOCO3HAHMS
MAcCC, a C IPYTOM CTOPOHBI — INPAaBOTBOPYECTBA ¥ IIPABONPUMEHEHNA. Bbl-
CTpaMBaHMe TAKOV B3aMMOCBA3M, IIOBBIIIAIOMIEN [JEJICTBEHHOCTb YTOJIOB-
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HO-IIPaBOBOTO BO3/IEVICTBNSA, TPeOyeT aKTVBHOTO MCIIO/Ib30BaHM KaK O0IMX
IICUXOJIOTMYECKUX 3aKOHOMEPHOCTE, TaK U CIenupuiecknx 3aKOHOMepPHO-
CTeit 00I[eCTBEHHOTO MTPaBOCO3HAHNS.

Hamportus, urHoprpoBaHue 00beKTUBHBIX COLIMATbHO-TICUXOIOTTYECKIX
3aKOHOMEPHOCTE}l B IIpoljecce KPUMMHAIM3ALUU U [eKpUMUHAIU3ALUM,
HeHAMM3AUNN U IeTIeHAMN3any Hen30eXXHO TMPUBOAUT K COIMAIbHBIM U3-
IepXKKaM ¥ CHIDKeHVIO 3¢ (PeKTUBHOCTY YTOTIOBHOTO IpaBa. B wactHOCTYH, K
HeIPU3HAHMIO YTOTOBHO-IIPABOBOTO 3alpeTa B OOLIeCTBEHHOM MHEHUU U
BOCHPUATUIO €0 KaK HECIIPaBeI/IMBOrO, K COYYBCTBUIO NPECTYIIHUKY, a HE
JKepTBe, K HaIMYUI0 «MEPTBBIX» HOPM, (pOPMUPOBAHUIO HEJOBEPUs K fesi-
TEIbHOCTM YTOJIOBHOJ IOCTUIVM, K IIPeobIalaHuio CTpaxa HaJ OCO3HAHHOII
HEeOoOXOVIMOCTBIO CPefi CIeP)KMBAOIINX MOTVBOB IIOBEJCHNU.

MccnepoBaHue colyanbHO-IICUXONIOTMYECKUX 3aKOHOMEPHOCTE MMeeT
B)XHOE 3HAYEHVE U [/I1 Pa3BUTIA COLMOIOT Y YTOJIOBHOTO IIpaBa, B YaCTHO-
CTH, OHM SABJIAIOTCS HeOOXOVIMOJ OCHOBOJ M3y4eHVs 001[eCTBEHHOTO MHe-
HYIA 110 BOIIPOCAM IpeCcTyIUIeHNs ¥ HakasaHus. [TonsliTky ero nsydenns 6es
3HAHNA COUMATBHO-IICUXOIOTMYECKNX 3aKOHOMEPHOCTEN YTOJIOBHOTO IIPaBa
OKa3bIBAIOTCS 0€CCUCTEMHBIMU U OeCIpeMeTHBIMMU.

Yro6bI JaTh MONHYIO ¥ BCECTOPOHHIOIO OLIEHKY COBPEMEHHOTO COCTOSHUA
Y TIEPCIIEKTUB B3aMMOCBSI3M OOIeCTBEHHO IICUXOIOTHM, TPAaBOCOSHAHUS U
YTOZIOBHO-IIPABOBOI ITONUTHKM, HEOOXOAMMO CPOPMIPOBATH L[eTIOCTHOE IIPef-
CTaBJIeHME O COL[MATbHO-TICUXOMOTMYECKIX 3aKOHOMEPHOCTSIX, B TOM 4YHCie 00
VX IOHATUM, CUCTEMe, BUJAX, 0COOEHHOCTSX IeVICTBIA B YTOJIOBHOM IIpaBe, KO-
TOPBIM OTEYECTBEHHAsA HayKa ellle He pacIio/araet. JInib HeKOTOpbIe U3 STHX 3a-
KOHOMEPHOCTEI 3aTParnBaich B paboTax, IMOCBSIIEHHBIX OTHE/IbHBIM OTPac-
JIeBBIM ITpO6IeMaM, TaKJM KaK IIPeCTYIIHOE ITOBefleHNe U pa3BUTIE HaKa3aHu,
IIPAaBOCO3HAHME Y COLMATIbHBIN MEXaHM3M YTOJIOBHO-IIPABOBOI'O BO3JIE/ICTBIUA
[Copoxkun I1., 1914: 113-151]; [Ounanosckuii VI, 1970]; [Koran B.M., 1983];
[Edpemona I'X., Patunos A.P, 1988]; [bubuk O.H., 2015: 38-49].

OrnpaBHOII njeell HaCTOALLEH CTATbU ABJIAETCS Te3MC: IPAaBOBOE BO3IEN-
CTBME, B TOM 4YJCJI€ 3allpEeTUTEIbHO-KAPAaTeIbHOTO XapaKTepa TeM CUIbHEE,
4yeM 6orblile IpaBoBas GopMa BINSAET Ha CO3HAHME U BOJIIO MHAMBUAYYMOB,
a 9TO HOCTUTALTCA He TOJIbKO YPOBHEM OOBEKTUBHOI 00YCTIOBIEHHOCTH CO-
Iep>KaHusA MpaBa, HO U YYE€TOM 3aKOHOB IICUXMKIY, 110 KOTOPBIM COJepKaHue
IIPOHVKAeT B IICMXOTIOTMYECKYI0 cepy NMYHOCTU ¥ PYKOBOAUT ee IIOBe-
meHyeM. B cooTBeTcTBMM ¢ IOFKOOHOIT Njjeeil YTONMOBHOE NIPaBo, Peryaupys
IOBeJleHle TMIHOCTEN, MICXOOUT B CBOEM OCHOBE U3 €IMHBIX IICUXINIECKIX
IIPOLIECCOB, COCTOSHUI, CBOVICTB JIMYHOCTUA UM MEXaHM3MOB IICUXUYECKON
HeATeIbHOCTY 4elI0BeKa, II03TOMY DAL AEMICTBYIOUINX B HEM 3aKOHOMEPHO-
CTell 110 CBOEII IPUPOJIE ABAETCS CrennPrIecKuM IpOosIBIeHeM OOIIIX CO-
L[MaJIbHO-TICUXOJIOTMYeCKMX 3aKOHOMEPHOCTEIA.
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Tonbko M3y4MB 3aKOHBI IICUXVMKM U TIOHMMAs CBA3€il ¥ OTHOILLEHUI, KO-
TOpbIe MOYKHO PACLIEHUTD KaK COLVAJIbHO-IICUXONIOTMYeCKEe 3aKOHOMEPHO-
CTH, MOXKHO 3aKOHOJATe/IbHO ONPefeNTh BMEHAEMOCTb I HEBMEHAEMOCTb,
BO3PACT YTOJIOBHOI OTBETCTBEHHOCTY, (POPMBI U BUIBI BUHBI, MOTVBBI, L€/,
3MOLMM, CIOBOM, PeIJIaMEeHTMPOBATh BCe IICUXMUYEeCK/e aCIIeKThI II0Be[eHNs,
VIMeEOLIJE YTOJIOBHO-TIPABOBOE 3HAUYEHNE.

Vcxopa 13 JaHHON METO[O/IOTMYECKON OCHOBBI, CTIEyeT 3aTPOHYTb OJHY
0COOEHHOCTD MICUXOIOTMIECKUX 3aKOHOMEPHOCTENT B IIeIoM. B mcuxomorn-
4eCKOl1 HayKe OTMeYaeTcsl IPOTUBOpedre MeXAY CyObeKTUBHOI IPUPOHOI
ICUXMYECKUX ABJIE€HNUI, OTHOCAIIMXCA K BHYTPEHHEMY MUPY Ye/loBeKa, 11 He-
00XOIMMOCTBIO PACKPBITISI 3aKOHOMEPHOCTEI KaK CBsI3€ll, MMEILINX 00b-
eKTUBHBII XapaKTep, T.e. CYILECTBYIOIIMX BHE M HE3aBMCUMO OT CyOBEKTa.
CrpeMieHne y4eHbIX pa3pelnTh 3TO IPOTUBOpeYNe IIOPOAN/IO IPOTUBOIIO-
JIOKHbIE TOYKM 3PEHM:A: II0 MHEHMIO OJHUX MCC/IefoBaTenell, ICUXNIecKoe
HETIOJB/IACTHO OOBEKTMBHBIM 3aKOHOMEPHOCTSIM; JpYyTrye MOJIaraioT, 4YTO
IICUXMYECKOe BKIIOYEHO BO BCEOOIYI0 B3aMIMOCBS3b SIBJICHUII MaTepuanibHO-
r0 MUpa ¥ HOAYMHEHO 00 BEKTVBHBIM 3aKOHOMePHOCTAM [J/lomoB b.®., 1984:
106-107]. Ha namr B31/is1/], 3TM MO3ULUA HENb3s1 aOCOMIOTU3UPOBATD U CUM-
TaTh B3aMMOMCK/TIOYAOIIVIMI.

[IpusHaTh MpaBOTYy NUIIb IEPBOJM MO3ULNYM — 3HAUYNUT UCKIIOYNUTDH BO3-
MOYXHOCTb 0000I[AIOIIero OTPaKEeHNsI COLMANbHO-TICUXOIOTNIECKUX (ak-
TOPOB B IIpOLjecCe KPMMMHANM3ALNUM U TEeHaAN3aluy, TaK KaK yTOJTOBHOE
IIPaBO JJO/DKHO OCHOBBIBATbCA HE Ha YHUKATbHOCTHY T€X MM MHBIX IICUXNYe-
CKIX IIPOLIECCOB, COCTOAHMIL ¥ CBOMICTB IMYHOCTH, @ YYUTHIBATH TUIIMYHOE U
HOBTOpsIOLIeecs, KaK TOro TpebyeT HOPMAaTHMBHOE OIIOCPEJOBaHIE ITOBefie-
Hus. OTpuljaHMe COLMaTbHO-TICUX0TOTMYECKIX 3aKOHOMEPHOCTeN 11 BMeCTe
C TeM abCoM0TU3aIVIA MHANBUIYaIbHOTO CBOEOOpasus IPOTeKaHUsA IICUXI-
YeCKUX HPOILIeCCOB, MHAVBYYaNTbHBIX OCOOEHHOCTEI MCUXNYECKUX COCTO-
SAHUI VI YHUKAJIbHOCTU IICUXMYECKOTO CK/IAJla KOKAOM NUYHOCTH, 1O CYTH,
JIMIIaeT YTOJI0BHOE IIPaBO BO3MOXXHOCTH TP yIPEgUTENIbHOTO BO3IEICTBIUA
Ha rpak/jaH ¥ perylaMeHTalyy O0IIMX IPY3HAKOB IICUXNYECKOTO OTHOIIECHVIS
JIMLA K COBEpPIIaeMOMY UM O0IIeCTBEHHO OIIACHOMY JesTHMIO.

[IpusHaTh MpaBOTY TONBKO BTOPON TOYKM 3PEHMS — 3HAYUT UTHOPUPO-
BaTh CIelVUKy ICUXNIECKON e TeTbHOCTH JINIIA, CBA3AHHON C COBEpIIe-
HIeM IpPeCTYIUIeHN:A, B NpOoLecce MHAVBULYAIM3aLMy YIOJTOBHOI OTBET-
CTBEHHOCTU ¥ HApPYIINUTh IPUHLMNII CIIPABEJIMBOCTI.

LenHocTb BUAKTCSA B MHTerpauuy atux nosuuuiit. Kak ormedaer b.®. Jlo-
MOB, «II0 CPAaBHEHUIO C IICMXOJIOTHE HI B KAKOJ APYTOy HayKe IIPU UCCIeN0-
BaHUY KaKoro-nmbo geHoMeHa Tak OCTPO He CTOUT 3ajjada PacKPbITh 3aKOH
Kak o0llee 1 BMeCTe C TeM IT0Ka3aTh MMMaHEeHTHOe IPOUCXOK/EeHNe PasHo-
00pasus ero MHAVBMUAYATbHBIX IposiBieHnin» [Jlomos B.®., 1984: 108]. dna
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1ie/Iell YTOIOBHO-TIPAaBOBOTO BO3JEVICTBMS MPEAIIOYTUTE/IbHBIM BBICTYIIAET
MHEHNe, YTO COLMaIbHO-IICUXO/IOTNYeCKe 3aKOHOMEPHOCTY MIPOSBIIAIOTCS
B BUJie TeHIAEeHIVI, QUKCUPYIOMMX obIee M YCTONYMBOE, HO IIPU 9TOM He
VICKJTIOYAIOIMX BAPMATUBHOCTY V1 ISMEHYVMBOCTY IICUXNIECKIIX SIB/ICHMIL.

VIMeHHO Takoe IOHMMAaHMe COLVAIbHO-IICUXOIOTNYECKIX 3aKOHOMep-
HOCTe}l TaeT BO3MOXXHOCTb, C Of{HOJ CTOPOHBI, 3aKOHOJATe/IbHO OTPA3NUTh
CBsI3aHHBIE C YTOJIOBHBIM IIPABOM TeHIEHIMM OOIeCTBEHHON IICHXOIOIUN
U NIPaBOCO3HAHMA (B YaCTHOCTM, Kacalollyecs MROCTATOYHOCTU COLMANb-
HO-TICUXOJIOTMYECKON 3Pe/IOCTH /Il BMEHEHNA VM OTBETCTBEHHOCTH, Pa3BM-
TUS TIPEACTAB/IEHNS O BUHOBHOCTH), C APYTOil — OCTaBUTh IIPABOIPUMEHMN-
TEJTI0 BO3MO>KHOCTD IIPUHATH BO BHUMAaHUe HAMBYAYaIbHbIE OTK/IOHEHVIS OT
TeHIEHINI (B YaCTHOCTM, Kacawlinecs 3alep>KKI B ICUXIYECKOM PasBUTIA
1o 4. 3 ct1. 20 YronoBHoro konekca Poccmiickoit @epeparuy; nanee — YK).
Hapsagy ¢ obupmMm conyanbHO-IICUXOTOTMYECKIMY 3aKOHOMEPHOCTSIMU B
YTOJIOBHOM IIpaBe JIeJICTBYIOT M CIelMaJbHble 3aKOHOMEPHOCTH, 00YC/IOB-
JIeHHBle pasBUTHEM U (YHKLMOHMPOBAHUEM YTOJIOBHOIO IPAaBOCO3HAHUSA
KaK 0c000i1 GOopMBI 001IeCTBEHHOTO CO3HAHNSL.

Taxum 06pasom, cpeny 3aKOHOMEPHOCTEN, XapaKTepU3YIUX COLaIb-
HO-TICUXOJIOTMYeCKUIT aclieKT popMUpoBaHMs U (QYHKUVOHNPOBAHUS YTO-
JIOBHOTO IIpaBa, MOTYT OBbITb BBIIE/NIEHBL: 001ye (IPOsB/IeH)e YHUBEPCAIb-
HBIX 3aKOHOMEPHOCTE IICUXIYECKOII JIeSITeIbHOCTY YeJIOBeKa B COflep>KaHUN
YTOJIOBHOTO IIpaBa) ¥ CIlelyanbHble (0coOble B3aMMOCBS3K 00IeCTBEHHOI
IICUXOJIOTUY U TIPAaBOCO3HAHM C YTOJIOBHBIM IIPaBOTBOPYECTBOM U IIPaBO-
HIpYMEHEHNEM).

[Tpexxpe mogpo6bHOro' paccMOTpeHNUs 3aKOHOMEPHOCTeN KaXK0ll U3 BBI-
IeJIeHHBIX TPYIII HeOOXOAVMO aTh UX OOlilee Onpee/eHe.

IToy, comyanbHO-IICUXOTIOTMYECKIMY 3aKOHOMEPHOCTSIMY B YTOJIOBHOM
IIpaBe aBTOP CTaTbU IIOHMMAET CYLIeCTBEHHbIE, YCTONYMBbIE U TIOBTOPSIO-
myecs cBsA3y (OTHOIIEHV ), XapaKTepU3YIOLIe IIPOLeCChl, IIPONCXOAAIe B
IICUXVKE VI CO3HAHUY JIIOZeN 110 TIOBOJY YCTAaHOBJ/ICHMS YTOTOBHO-IIPABOBBIX
3aIIpeTOB U NMPAKTVKY VX pPeann3alni, a TaKXKe IICUXINYECKYIO IeSTeIbHOCTD
JINLIA, CBA3AHHYIO C COBEpILeH)eM IIPeCTyIIeHM .

[TocnenHee BakKHOe 3aMeYaHUe METO[OTOTMYECKOTO IOpAAKa KacaeTcs
HEeOOXOJVIMOCTI MCIONTb30BaTh /ISl IjeJieil BBIABIEHUS M OMMCAHUS COLM-
aJIbHO-TICYXOJIOTMYECKUX 3aKOHOMEPHOCTEIl IOHATIE «YTOJIOBHO-IIPaBOBOE
BO3JIEICTBME». B OT/IMuMe OT YyroloBHO-IIPAaBOBOTO PEryMpOBaHNs VIMEH-

' TIoCKOMbKY COIMa/IbHO-ICUXOIOIMYECKIME 3AKOHOMEPHOCTH, XapaKTepU3YIolye IICK-
XIYECKYIO JIeATeTbHOCTD JINIIA, CBA3AHHYIO C COBEPIIEHNEM IPEeCTYIUIeH s, pasmnyHble Gpop-
MBI €T0 IICUXMYECKOJ aKTMBHOCTU KaK IIPU3HAKM CyO'beKTYBHON CTOPOHBI — OCHOBATEIbHO
paspaboTaHHasA B YTOJIOBHO-IIPaBOBOIT Hayke IIpo6/ieMa, aBTOP He KacaeTcs ee MofgpobHee B
HACTOAIIEM MICCTIeOBaHMMN.
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HO CKBO3b IIpU3MY JAHHOI'O IIOHATNUA BBICBEYMBAETCA BINAHNME YTOIOBHOTO
IIpaBa Ha O6H.IeCTBeHHYIO TICIXOJ/IOTMIO U IIpaBOCO3HaHME B Ka4Y€CTBE BOC-
IMNTATE/IbHO-UAEO0/IOTMIECKOTIO 1 NEHHOCTHO-OPUEHTALVNIOHHOI'O (1)aKTOpOB,
4, C/I€JOBaTE€/IbHO, OTKPbIBAETCA BO3MOXXHOCTD PACKpPbITh CYLIECTBEHHDIE,
H€06XOHI/IMBIC n YCTOI?'[‘{VIBI)IQ B3aMMOCBA3YM TAaKOTO BIIMAHNA.

1. OOwWwuMe coumanbHO-NCUXONIOrMYecKue
3aKOHOMEPHOCTMU B YrOJIOBHOM npase

OJieMeHTapHas JIOTYKa IIPaBOBOTO PETYINPOBAHMSA CTPOUTCS 10 IIPUYVH-
HO-C/IE[ICTBEHHOI CXeM€ «eCTI. .. TO...», IIPEIIOIATalolIell CBA3b IOpU/de-
cKkoro ¢axTa ¥ MOC/NeACTBYA, II09TOMY IIEPBUYHOE 3HAYEHME /I IIPaBOBOTO
BO3JIeVICTBNS Ha YeloBeKa MMeeT 3aKOH accoluanuit. B ncuxomornn mox ac-
colyanyerl HOHMMAIOT CBSI3b MEX/Y OTJebHbBIMI COOBITUAMMU U (aKTaMMI,
OTPa’KEeHHYIO B CO3HAHMM MHAVBIA U 3aKPEIUIEHHYIO0 B ero mamsatyu. Cormac-
HO aCCOLMATVBHBIM 3aKOHOMEPHOCTSIM: 4eM O/myiKe JPYT K APYTy COObITHSA,
(dakThl BO BpeMeHH, TeM BeposiTHee GOPMMPOBaHIE aCCOLMATUBHON CBS3YU
MeXJly HUMY; 4eM OOJIbllle YacTOTa ITOBTOPEHMSI COBMECTHOTO ITOSIBIEHS
¢dakToB, TeM ObIcTpee chOPMUPYIOTCS acCOLMALIV MEXXLY HMY; YeM Yallle B
OIIBITE BO3HMKAET TaKasl CBsI3b, TEM IIPOYHee CTAHOBUTCA accoryarys [bpa-
tych b.C., 2005: 112]; [Hemos P.C., 2007: 31].

Ba>xHOCTD 3HaHMS 3aKOHOMEpPHOCTeN (HOPMUPOBAHNSA AaCCOLMALINIL CBS-
3aHa C TeM, 4TO YIO/IOBHO-IIPABOBOE BO3[ENICTBME OCYIIECTB/IETCA depes
BbIpabOTaHHbIe (HA/MYECTBYIOIE) B CO3HAHMM TPAXKJAaH aCCOLMATVBHbIE
CBA3M MEXAy IPeCTYIUIEHVEM 1 HaKa3aHeM, O3UTUBHBIM IIOCTKPUMIHA/Ib-
HBIM IIOBEJIeHVeM U OCBOOOXK/IEHIEM OT YTOIOBHOJ OTBETCTBEHHOCTH VJIM €€
cmsardenneM. OT TOYHOCTY, IIPOYHOCTY ¥ YCTOMYMBOCTY STYX ACCOLMATYBHBIX
CBA3ell, 0OYC/IOB/IEHHBIX pean3alyeil IPYHINIIOB IIPABOBOI OIpeIe/IeHHO-
CTM ¥ CTAaOM/IBHOCTM, HEOTBPATMMOCTY OTBETCTBEHHOCTM ¥ eJVHO00pasus
CyneOHOI IMPAKTYUKY, 3aBUCUT Pe3y/IbTaTUBHOCTD YTOJIOBHO-IIPABOBOTO BO3-
IeVICTBYS: YeM OTYeT/IVBee 1 CTabIbHee acCOLVIaTMBHBIE MIPEJICTAB/ICHUA O
HepevHe IesTHNIT IPY3HAaBaeMBbIX IIPECTYIHBIMM VI XapaKTepe MX HaKa3yeMo-
CTM, OCHOBAHUAX OCBOOOXK/IEHNMS OT YTOIOBHOJ OTBETCTBEHHOCTY U HaKa3a-
HIISA, TeM BbIlle 3¢ (PeKTVBHOCTD eV ICTBYS YTOIOBHOTO IIPaBa.

Mexpy TeM Takue Ipu3HaBaeMble MHOTVIMM OTEYeCTBEHHBIMU CIIelua-
JINCTaMU YePThl COBPEMEHHOTO YIOJIOBHOTO 3aKOHOATENbCTBA, KaK KPUMM-
Ha/IM3alMOHHAst M30BITOYHOCTb 1M YPE3MEPHOCTDb CIEIMaNbHbIX COCTABOB,
IeHa/IM3alMOHHas pa30a/aHCUPOBAHHOCTD, KOHKYPEHIVSI OCHOBAHMUIT Jie-
HeHa/IM3alMM, OTCYTCTBYE SICHBIX KPUTEPUEB KPYMIHAIM3ALNI U PACIIIBIB-
9aTOCTb I'PaHMI] MEXy IPECTYIUICHNEM 1 a]MUHVCTPATUBHBIM IIPaBOHAPY-
IIeHVeM, BBICOKMII AMHAMM3M YTOTOBHOTO 3aKOHOJIaTeIbCTBA, 0€3yCI0BHO,
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CYI[ECTBEHHO IPEISATCTBYIOT GOPMUPOBAHUIO TOYHBIX U YCTONYMBBIX YTO-
JIOBHO-IIPABOBBIX aCCOLMAINII B 00IIeCTBEHHOM co3HaHMM. Kak okasbpIBaeT
IPOBEJIEHHBIIT HAMIU COLIMOIOTMYECKUIT OTPOC?, 60/ee M MeHee TOYHbIe U
YCTOIYMBbIE ACCOLMATYBHBIE IOHATHA O KPyTe IeAHMIA, TPY3HABaeMbIX IIpe-
CTYIHBIMM M XapaKTepe VX HaKa3yeMOCTY, CYIIeCTBYIOT B OOIeCTBEHHOM
CO3HAHMY TOTBKO IPUMEHNUTEIBHO K 0e3yCTIOBHBIM 3aIpeTaM, 00pasyommm
AAPO TMPECTYIHOCTH, @ YeM Jajiblile OT Hero, TeM acCOoLaluy cnabee u n3-
MEeHYNBee:

TpaiNLIMOHHbIe MIPECTYIUIEHNA IPOTUB XXU3HU U 3[JOPOBbsA, IPeCTyIlIe-
HYS TIPOTUB HIO/IOBOI HEIIPUKOCHOBEHHOCTH 1 TIOJIOBON CBOOO/BI TMYHOCTHI
¥ IPeCTYIUIeHNs PpOTNB cobcTBeHHOCTN (100% pecroH/IeHTOB);

HEeKOTOpble MHbIe TpecTymieHnd (ot 1 o 15%).

He6onbime acconyanyy BbI3bIBAET Y TPaXX/aH U MOHATIE YTOIOBHOTO Ha-
KazaHMA: u3 13 BUJOB HaKa3aHMs, IPESYCMOTPEHHBIX B YTOJIOBHOM KOZIeKCe
Poccun 1996 1. (manee — YK), pecrioHieHTBI BCHOMHMIN JIMLIEHNE CBOOOBI
(97%), mrpad (14%) u obsa3arenpHble paboThl (9%). C OCHOBaHUAMU OCBO-
OOXKZIeHNsI OT YTO/IOBHOJ OTBETCTBEHHOCTM M HaKasaHMS B OOIEeCTBEHHOM
CO3HAHMY aCCOLMUPYETCs: IPUMIPeHNe ¢ moTepreBnM (61%), ycl1oBHO-10-
cpouHoe 0cBoboxeHMe (45%), momumnoBanue (19%) n amuuctus (12%).

I[To BBIABIIEHHBIM B pe3y/bTaTe ONPOCa YTOJIOBHO-IIPABOBBIM aCCOLMAIN-
AM MOYKHO COCTaBUTb 0Oliee MHEHVE TPaKJaH O TOM, YTO €CThb IIPecTyIlIe-
HIle I HaKa3aHue, a TaK)Ke YTO/I0BHOe IIPaBo B 1ienoM. [IpnueM, kak mokasan
OIIpOC, 3TO NpecTaBIeHNe 3a 25 et feficTBuA YK cylecTBeHHO He M3MeH:A-
noch. OfHAKO eC/iu MOMHUTD O pacmupennn oobema YK, MOXXHO BBISIBUTD
TEH/ICHI[MIO, BBIPAXKAIOIYI0 0OPaTHYIO 3aBUCYMOCTD MEX/Y IPOJO/IKITENb-
HOCTBIO JieticTBuA Kofiekca 11 cTeneHbIo 0CBeJOMIEHHOCTH I'PaXK/jaH O ero co-
Iep>KaHUMU: YeM JOJIblIe IefICTBYET yTONOBHBI 3aKOH, TEM MEHbIIIE Y/Ie/IbHbII
BeC 3HaHUA ero npepnucannii. Pagymeercs, Takas TeHAEHLNA HapacTAIOLIETo
yBenu4eHus geduiyTa yrolroBHO-IIpaBOBOi MHPOPMIPOBAHHOCTY IPaXK/jaH
CBsI3aHa CO 3HAYMTEIbHOI AMHAMMKOJ YTOJIOBHOTO 3aKOHOJATENbCTBA. B 06-
I[eCTBEHHOM CO3HAHMM OTCYTCTBYeT U MH(OpMaIysA Hac4eT OOIIMX KPUMMI-
HOJIOTMYeCKMX mokasaTerneit [Bopounn B.H., 2022: 28-36].

B ycnoBusAx BecbMa OTrpaHMYEHHOTO IOHMMAHNA IPAXAAH COAEpP>KaHNA
COBPEMEHHOI'O YTOJIOBHOTO IIpaBa 3aTPYAHEHO ero (yHKIVOHNpPOBaHVE B
IUIaHe IeVICTBEHHOCTY IIpeyIpeIUTe/TbHbIX, a TAKXKe Pe3y/IbTaTUBHOCTY Ka-
paTe/bHBIX I BOCCTAHOBUTENbHBIX YTOIOBHO-IIPAaBOBHIX Mep. Tem 6oree 4To

2B ompoce 2022 T., MOCBAIEHHOM BOIUIOIIEHNIO PA3/INYHbIX COLIMATIbHO-IICUXOIOTIYE-
CKIX 3aKOHOMEPHOCTEl B MeXaHM3Me YrO/I0BHO-IIPABOBOT'O BO3/Ie/ICTBIUA, IPUHAIN yYacTye
300 coBepLIeHHOMETHNX POCCUSIH. [JaHHbIe B3BEILIeHBI IT0 COLMATbHO-TeMorpaduiecKM mna-
paMeTpaM. BO3MO>KHBI HEKOTOpBIE MOTPELIHOCTY B HAHHBIX ONPOCA, BBI3BAHHBIE BHIOOPOM
PeCIIOH/IeHTOB, (GOPMYIMPOBKOIL BOIIPOCOB 1 APYIUMI OOCTOSTEIbCTBAMIAL.
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Pa3sBUTHE POCCUIICKOTO YTOJIOBHOIO 3aKOHOMATE/IbCTBA UIET IO IYyTU BCE
6onbureit puddepeHINANNN YTOTOBHO-IIPABOBOIO PETYIMPOBAHUA M IIO-
CTPOEHNUS He «MaJIeHbKOTO M >KeCTKOTO», @ «OO/IBIIOTO ¥ MATKOTO» YTO/IOB-
HOTro Kofiekca. [109ToMy ecTb OCHOBaHMe IPEAIONIOKNATD, YTO AeULUT yro-
JIOBHO-IIPAaBOBOJI MHPOPMUPOBAHHOCTY I'PaKAaH OyheT TOIbKO HapacTaTb
II0 Mepe COXpaHeHUs AVHaMM3Ma YTOTOBHOTO 3aKOHOIATENbCTBA B YIepO
€ro cTabMIbHOCTIL.

B cBsA3M ¢ 3TMM BecbMa aKTya/IbHbIM HaIlpaBJI€HMEM TOCYapCTBEHHON
HOMUTUKN SIBJISIETCST pa3BUTHE OOIECTBEHHOTO MPAaBOCO3HAHWS, BKIIIOYAs
npaBoBoe NHGOPMUPOBaHIEe U IIPABOBOE IPOCBelleHNe TPaKaaH. B crenn-
aJIbHO NIPMHATOM JOKYMEHTe’ B 4nciie paKTOpOB peanmsaluyl Takoi rocy-
NApCTBEHHONM IOMUTUKM 3asBJIEHO €€ «COOTBETCTBME 3AKOHOMEPHOCTAM
pasBUTYSA HPABOBOIO TOCYHAAPCTBA M TPAXJAHCKOTO OOIIeCTBa», «IIOHAT-
HOCTb, JOCTYHHOCTb U 3((EKTUBHOCTh 3aKOHONATENbCTBA, €r0 afjeKBaT-
HOCTb 9KOHOMMYECKOIT ¥ 001IeCTBEHHO-TTOJINTUYIECKOI CUTYallMU B CTPaHe,
peanusanys B 3aKOHOJATEIbCTBE IPMHLINIIOB CIIPABEIMBOCTY I PAaBHOIIPA-
BusI, 0OecrieueHNsl COOTBETCTBUs HOPM IIpaBa MHTepecaM U MOTPeOHOCTAM
Pas/IMYHBIX COIVANbHBIX Ipynm». [IpnsHaBas 6e3yc/IOBHYIO BaXKHOCTD yKa-
3aHHBIX (PAKTOPOB, OTMETVM, 4TO CYLIeCTBEHHOE 3HAa4YeHVe B peannsalrun
MHGOPMALIMOHHOTO ¥ IIeHHOCTHO-OPMEHTALMIOHHOTO BO3JEVICTBUS IIpaBa
UMeeT TAKKe IOHMMaHMUe Psfia COLMATbHO-IICUXONIOIMYECKUX 3aKOHOMep-
HOCTEI, XapaKTePU3YIOIINX BO3SMOXXHOCTH Y€/I0BEKA B BOCIIPUATUM U YCBOE-
HUM, B TOM YJC/Ie IPaBOBO MHGOPMAIIVIA.

C ofiHOIT CTOPOHBI, CTIEflyeT YUYUTBIBATh 3aKOH IEPIIENINL; €70 CYyTh B TOM,
YTO IIPOL[eCC BOCIIPUATHSA Pa3BUBAETCs B BUe Tepexofa oT bojee obiiero un
abCTPaKTHOTO K 60/ee KOHKPeTHOMY 1 ¢ depeHIPOBaHHOMY IIpefCTaB-
nenuio o siBneHuu [Jlanre H.H., 1893: 32]. Coo6pa3sHo 3T0J1 3aKOHOMEPHOCTHI
IPOIlecC MPABOBOTO IPOCBeIleHNs U MHPOPMUPOBAHVS TPaKAAaH HO/DKEH
OCYIIeCTBIIATHCS MOCTIE0BATEIBHO VM IVIAHOMEPHO, Ha4MHAs C IPUOOIIeHNs
K OOIIeNpMHATBIM HOpPMaM, IPaBMIaM ¥ LIEHHOCTSAM Ha YPOBHE JOLIKO/b-
HOTO ) Ha4a/IbHOTO 00pa3oBaHus, 4epe3 o0ydeHe OCHOBaM IIpaBa Ha JTare
OCHOBHOTO 1 CpefHero o61ero oo6pasoBaHus 1 MPOJO/DKas B HajbHeNIIeM
MOBBILIEHNEM YPOBH:A IOPUAMIECKON IPAMOTHOCTY HaCeIeH)A 10 MECTY y4e-
Ob1 M pabOTHI, BIUTOTD [IO PACIIPOCTPAHEHNS IIPOTPAMM IOIIOTHUTENTBHOTO
IPaBOBOro 06pa3oBaHus B3pOCTbIX. OCOOEHHO 3TO KacaeTcs YrOTOBHOTO
IIpaBa, TaK KaK peanyusalys ero OCHOBHBIX IIPeJIIMCaHNIl He IIpeAIonaraer
VHCTUTYTA NPECTaBUTENbCTBA.

* Cm.: OCHOBBI rocyiapcTBeHHOI monnTuky Poccnitckoit @epeparun B chepe pasBUTHA
IpaBOBOII TPaMOTHOCTH ¥ IIPaBOCO3HaHMA rpaxaaH (yTB. [IpesupgenToM Poccyn 28.04.2011
Ne IIp-1168) // CIIC Koncynsrant ITmoc.
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OrTcrofa 1 3aKOHOMEPHOCTD: YeM 6osiblire MHGOpMaLNy O IpaBe, TeM IO -
poOHee 11 eTanbHee MOHATHE O €T0 COIEeP)KaHNM B 0011leCTBEHHOM CO3HAHUN,
TeM pe3y/IbTaTiBHee ero QyHKImoHupoBaHue. OfHAKO HAlll OIIPOC IIOKa3aJ,
49TO 96% PEeCIOH[IEHTOB HE CTAJIKMBAJIVICh CO CIELVAIbHBIM YTOJIOBHO-IIPA-
BOBBIM MH(GOPMUPOBAHVEM; OHY MIOTYYM/IN SMIMPUIECKYI0 MHGOPMAIIVIO O
TeX VIV MHBIX aClIeKTaxX yTOJIOBHOTO IIpaBa: U3 CPEICTB MaccoBOIT MHPOpMa-
vt — 19%, u3 cobcTBeHHOTO OnbITa — 2%. C APYroil CTOPOHBI, HeIb3s1 He
YYUTBIBATb VI 3aKOHOMEPHOCTD, XapaKTepU3YIOIYI0 CYO'beKTUBHbIE BO3MOX-
HOCTY BOCIIPUATYS U YCBOeHMsI MHPOPMALIMHA, B TOM YMCIIe IIPABOBOIL.

B onpepeniennu ontuManbHOrO COOTHOIIEHMSI 00beMa ITPaBoBoit MHOP-
Maluy U ClocoOHOCTel! YeloBeKa Mole3eH 3aKOH X1Ka, BBIPaXKaoIyii 06-
Y0 3aBMCYMOCTb BpeMeH) peaKkIuy OT KOMMYEeCTBA VI CIOKHOCTY ajibTep-
HATVBHBIX BapMaHTOB: YeM MHOT0OOpasHee BapMaHTHI BbIOOPa, TeM Oorblile
TpebyeTcsl BpeMeHU IJIs IPUHATUA pelleHnsA. B cooTBeTcTBUY € 9TOI 3aK0-
HOMEPHOCTBIO BpeMsA peaKLMM YBeINYMBACTCA B 3aBUCUMOCTI OT KOJMde-
cTBa MH(pOpMaIY, KOTOPYI Heo6XomuMo 06paboTaTh, YTOOBI IIPON3BECTI
cootBeTcTBYyOIYIO peakiyio [Hemos P.C., 2007: 468].

[IpuMeHNUTEeNIBHO K YTOJIOBHO-IIPAaBOBOMY BO3[EIICTBUIO 3HAYEHME 3TO
o01Iel! IICHXOTOrMYecKoll 3aKOHOMEPHOCTY BBIPAXKAeTCs B Psfie aCIeKTOB.
Bo-mepBbIX, B CUTyanuy 4pe3MepHON KPUMMHAINM3AUMK ¥ U3OBITOYHOTO
KOHCTPYMPOBAHNS CIIELVa/IbHBIX YTOIOBHO-IIPAaBOBBIX HOPM 00IIeCTBEHHAs
XKV3Hb IIPeBpallaeTcsl B JTaOMPUHT YrOJIOBHO-IIPAaBOBOTO PeryIMpPOBaHIS,
3aIlyTaHHBI HaXke /1A crenyuamucToB. HemapoM B JOKTpMHE ¢ KaKIBIM TO-
JIOM pacTeT 4MCII0 MyOIMKaLNil, TOCBSAIEHHBIX Ipo6eMaM pasrpaHNde s
COCTaBOB IIPECTYIICHUI I KOHKYPEHIIMM YTOTIOBHO-IIPABOBBIX HOPM. B cBsi-
3U C 9TUM BIIOJIHE BO3MOXKEH POCT YNC/IA IPECTYIIEHWIT 13-3a I0PUNYeCKIX
omboK, KOTOopble, IO 00IeMy IIpaBIITy, He BIUAIT Ha OTBETCTBEHHOCTD.
V3BecTHO: 4YeM 6o0sIblIIe 3aKOHO/ATe/Ib KPYMMHAIN3UPYET JesTHIIT, TeM Ooree
HeoIIpe/ie/IeHHBI M PaCIIBIBYAaTBhl TPeOOBaHNs YTOIOBHOTO 3aKOHA K ITOBe-
IEeHNI0 TPaKIaH B MacCOBOM OOIIeCTBEHHOM CO3HAHUM, U TeM Ooree Hes-
¢ dexkTUBHBIM CTAaHOBUTCS YTOOBHO-TIPaBOBOE Bo3peiicTBye [babaes M.M.,
[TymoBoukuH 10.E., 2016: 424-425].

Bo-BTOpBIX, B Ipoliecce IPaBONPUMEHEHUs IIPOMCXOINUT CBOErO pofa
«eCTeCTBEHHBIII 0TOOp» Hambojee >KU3HECIIOCOOHBIX YTOTOBHO-IIPABOBBIX
HOPM, B TO BpeMs KaK MHOIVE J3 HUX OCTAIOTCS Mo BOCTPeOOBaHHBIMU
IpaKTYUKOI 1y BoBce MepTBbIMU [babaes M., ITygosoukus 0., 2010: 4-10];
[Kapasaesa 10.C., 2022: 69-79]. B-tpetbux, fanpHermas guddepenunarys
YTO/IOBHO-TIPAaBOBOTO PETyIMpPOBaHMA B CBeTe OTMEYEHHON IICHXOJIOTIYe-
CKOJI 3aKOHOMEPHOCTH JIeTIAl0T 3a/ja4y YTOJIOBHO-IIPaBOBOT0 MHPOPMIPOBa-
HVIA TPaX/JaH TPYAHO BBIIIOTHUMOIL.

[TosToMy ¢ mO3SMIMM HAa3BAHHOI COLIMATIbHO-IICUXOIOTMYECKON 3aKOHO-
MepHOCTY OOJIbIIINie COMHEHVS BBI3BIBAET 1[€/IeCOOOPA3HOCTD JajIbHENIIIero
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YCIIO>)KHEHVA CHCTEMBI YTOJIOBHOTO IIpaBa, B YAaCTHOCTHU, IIyTE€M BBEEHIU:A
KaTeroOpuy YTOJIOBHBIX IIPOCTYIKOB Y PacUIMPeHs IePeYHs MHBIX Mep yro-
JIOBHO-IIPAaBOBOTO XapakTepa, paspabOTKM CUCTEMBl PErMOHaIbHOTO YTO-
JIOBHOTO 3aKOHOJIATe/IbCTBA, PUKCAIUY OTE/NbHBIX MHCTUTYTOB YTOIOBHOTO
IIpaBa Ha YPOBHE CAMOCTOATENbHBIX 3aKOHOB, YTO IPEJIaraloT HEKOTOPbIe
crreramuctel [Ckpumyenko H.10., 2018: 85-90]. Hanpotus, 1o ybexeHnio
aBTOpa HACTOALIEN CTAaTby, YTOIOBHOMY 3aKOHOJ]aTe/IbCTBY HEOOXOIVIMO pe-
HMINTENbHO IPUJATh PEBEPCUBHOE HAIlpaBJI€H)E Pa3BUTHA, IIPEAIIOIarallee
[eKPUMMHAIN3ALVIO PsAfla HOPM 06 OTBETCTBEHHOCTH 3a IPECTYIIEHNs He-
OOJIBIION M CpefHeil TSHKeCTY; MHTETPAlMIo M YKPYIHEHUe YrOJIOBHO-TIpa-
BOBBIX IIPEJIVCaHNI, NIPEX]Ie BCETO, 3a CYET OTKasa OT KOHCTPYUPOBaHUA
OOJIBIIOrO YNCIa CHEelMaNbHbIX HPY HAIUYMM OOLIMX HOPM; COKpaIlleHMe
BUJIOB YTOJIOBHBIX HaKa3aHUII, KaK B X OOILeil CIICTeMe, TaK U B KOHKPETHBIX
CTaThsX, a TAKXKe YMeHbIIIeHNe BapuaTUBHOCTY caHkiuii [/lonamenko H.A.,
2021: 33-48].

BO3MOXXHOCTM THUIIMYHOTO 4Y€I0OBE€YECKOTO CO3HAHMA, HAa KOTOpPbIE B
IpUHIUIIE ¥ JO/DKHA OBITh paccuyMTaHa CUCTeMa YTOTOBHO-IIPAaBOBOIO BO3-
mericTBuA, TpebyeT 6amaHca MKy 0ObeKTMBHOI NOTPEOHOCTDIO B YTOMIOB-
HO-IIPaBOBOJI 3all)iTe BHOBb BO3HMKAIOIMX OOLIECTBEHHBIX OTHOLIEHMUI
u pupdepeHManM YTONTOBHOM OTBETCTBEHHOCTV, C OJHOV CTOPOHBI, U
CYOBEKTUBHBIMY CIIOCOOHOCTSIMU Ye/IOBeKa B OPMEHTUPOBAHNMU B 9TOM CH-
creme — ¢ apyroit’. He OyzeT mpeyBenueHneM ckas3arh, 4TO AEICTBYIOIAsA
CyICTeMa YTOJIOBHOIO IIpaBa 3aMbIC/IOBATA JIaKe Ji/IA JOKTPUHAIBHOIO U IIPO-
(dbeccroHaTbHOTO MIPaBOCO3HAHNS, HU TOBOPS Y)Ke O IIPaBOCO3SHAHUMU CPefi-
HeCTaTUCTNYECKOrO 4enoBeka. OO0 3TOM TOBOPST MHOTOYVICTIEHHBIE CIOPBI
Y4YEHBIX ¥ IPAaKTUKOB Ha KOH(EPEHIVAX, KPYIIBIX CTO/NAX, B HAYYHBIX TPY-
JaxX, eKETOJHO pacTyILuil lepedeHb NocTanosIeHnii [Inenyma BepxosHoro
Cyna Poccmitckoit @epepanuy, a Takke KOMMYECTBO KBalM(UKAIVIOHHBIX
oum6oxk [ITymosoukns 10.E., 2020: 43].

Pasymeercs, 1 pe3y/nbTaTMBHOTO MH(GOPMAIVIOHHOTO U LIEHHOCTHO-O-
PUEHTALMIOHHOTO BO3JEVICTBMA YIOJIOBHOTO IIpaBa HENOCTAaTOYHO TOIbKO
COOTBETCTBYIOIEl TOCYJApCTBEHHONM IIONUTUKNA PasBUTUA IIPABOBOI Ipa-
MOTHOCTM ¥ IPAaBOCO3HAHNA I'PakK/iaH 110 IPVHIUITY «CBepXYy-BHI3». HyXHO
IIOMHUTD, YTO IO3ULMA TOCYJapCTBa O 3allpelleHUN JeAHUI, O Mepax yro-
JIOBHOJ OTBETCTBEHHOCTM 3a MX COBepIleHIe, 00 OCHOBAHUAX CMATYeHUs
¥ OCBOOOXK/IEHVS OT YTO/IOBHOI OTBETCTBEHHOCTM M HaKa3aHMsA TeM JIydIle
TOBOJUTCSA O CBeJeHN IPaXkKiaH U CTAHOBUTCA HEOTbEM/IEMBIM 3JIEMEHTOM

* TIpu upe3aMepHOIl aOCTPAaKTHOCTY TPaXk[jaHe He IOJIMYT, Yero OT HUX XOTAT, OYAYT He-
U36eXHBI IPOO/IEMBI C IIPABOBOII ONPee/IeHHOCTDIO 3aIpeTa, a Py U3/INIIHEN OfPO6HO-
CTH ¥ IeTaJIbHOCTH TPKfIaHe He CMOTYT YCBOUTD TPeOOBaHMIT 3aKOHA.
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UIX IIPAaBOCO3HAHV, 4YeM OOJIbllle CTeNeHb ee COOTBETCTBUSA OObEKTUBHBIM
KPYMUHAJIBHBIM YTPO3aM U COLMA/TIbHOI CIIPABEINBOCTI.

B nytane 061X conmaabHO-MCUXOTOTNYECKIX 3aKOHOMEPHOCTEN BayKHO,
YTO «IIPABOBbIE€ YCTAHOBKM HAaXO[ATCA B TECHOI CBA3MU C IPENCTABIECHUAMMI
VIH/IUBUYYMOB O COLIMa/IbHO CIIpaBeAIMBOCTY; O0JIee TOro, MMEHHO Ha OC-
HOBe CYOBEKTMBHBIX OL[CHOK CTEIIeHM) ee peasi3aluy, HallpyMep B paMKax
(GYHKLIMOHMPOBAHNUA IIPAaBOBOM CUCTEMBI, OHM, KaK IPaBUIo, U GOpMuUpy-
IOTCA: Y€M BbIlIE OL€HKA CIIPAaBeIMBOCTY IIPAaBOBOJ NPOLERyphl U IPUHSA-
TBIX PEIEeHNI, TEM BBILIE YIOBIETBOPEHHOCTD Y€/I0BEKA CBOMM COLIMA/IbHBIM
B3alIMOJIEICTBIIEM B IIPefie/IaX 3TOM CUCTEMBI, BbIIlIe TOTOBHOCTD COOMIOATh
3aKOHBI, JEMOHCTPUPYA 3aKOHOIIOCTYIIHOE noBefeHNe» [Tuxommpos 10.A.,
Cy6anosa H.B., 2017: 181].

Paccyxpas o 6amaHce MeXAy CTaOMIBHOCTBIO Y AMHAMMUKOI YTOTOBHO-
rO 3aKOHOJATE/IbCTBA U CBA3AHHON C Hell MHTEHCUMBHOCTBIO IIOTOKA IIPaBO-
BOJT MH(MOpPMaIy, ClIeAyeT YIIOMIHYTh 3aKOHOMEPHOCTD IICUXOIOTMYIeCKON
nHepTtHOCcTH. Ilog MHepUMeN MBINUIEHN IIOHMMAETCA OHO U3 CBOJCTB 4e-
JIOBEYECKOV IICUXVKI, KOTOPOE BBIPaXKAETCA B TOM, YTO CO3HAHIE Ye/IOBEKa
YaCTO MOAYMHSACTCS CUIe IIPUBBIUKIL.

Kax u B o601t gpyroit cdepe, MHEPLYS MBIIJIEHNS MMEET IUIIOCHL VI MU-
HYCbl B M€XaHI3Me YTOJI0OBHO-IIPaBOBOro BO3zeiicTBMA. C OfHON CTOPOHBI,
3TO CBOJICTBO IICUXVIKM IIOMOTAeT Ye/IOBeKy CPOpPMMPOBATH ¥ COXPAHUTD
IPUBbIYHOE ITIOHMMAaHME TOTO, YTO €CTh MPEeCTyIIEHNE ¥ HaKa3aHNe, a, Clle-
JI0BaTe/IbHO, BBIPAOOTATh IIPUBBIUKY K IIPaBOMEPHOMY ITOBefieHNI0. B pakyp-
Ce 9TOTO CBOVICTBA IICUXMKM O0JIee T10/Ie3eH CTaOVIIbHbIN YTOJIOBHBIN 3aKOH,
KOTOPBIl B CUJTy CBOETO IOCTOSHCTBA (POPMUPYET B CO3HAHMM TUIHOCTEN
YCTONYMBOE IOHATHE O KPyre MPECTYNHbBIX AeAHUI U XapaKTepe X HaKasy-
emocTi. KpoMme Toro, MHepUMA ¥ KOHCEPBATM3M MBbIIIJIEHU C/Iy>KaT OCHO-
BOJ1 BOSHMKHOBEHNsI IIPAaBOBBIX Tpaauuuit u obprdaes [Ilaproponckmit M.[I.,
2004: 108]; [buoux O.H., 2017].

C mpyroit CTOpOHBI, HEOCTATOK MHEPLVY MBILIIEHUS B TOM, YTO OHA SB-
JIAETCA Cepbe3HOII IOMEXOJl Ha IyTH 3aKOHOJATeIbHOTO peOpMIPOBAHIIS,
TaK KaK CO3HaHMe MHIVBUAYYMOB C 33[€P>KKOI IEepEK/II0YaeTcsA Ha IPaBo-
Bble HOBOBBemeHMA. OcOOEHHO, eC/IM OHM He MMEIT II0f COOO0M MOIKHOM
00BeKTUBHOM 00ycnoBIeHHOCTH. HerapoM, Kak IIOKa3bIBaeT Hallle COIVIOIIO-
TI9ecKoe JCCTIefloBaHye, OCHOBHOI Y/Ie/IbHBIN BeC B 001eM IIpefiCTaBIeHNI
rpaX/jaH 00 YroJIOBHOM IIpaBe 3aHMMAIOT TPAJMIIMOHHBIE 3alIPEThl 1 HaKa-
3aHMA, a BCE€ OCTaJIbHble MHOTOYMC/IEHHbIE aCIIEKThl YTOJIOBHO-IIPABOBOTO
cofiep>KaHusI HEIOCTaTOYHO OTPa’KEHBI B 00I[eCTBEHHOM CO3HAHMI.

ITO MOATBEP)KAaeT 3aKOHOMEPHOCTb IHEPTHOCTH O0IIeCTBEHHOTO, B TOM
4JC/Ie IPAaBOBOTO CO3HAHMA, KOTOPYIo yiauHo Beipasua A.V. Kopobees, ro-
BOPSI, YTO «C KaKMM TPYAOM OOIIeCTBEHHOE IPaBOCO3HAHME CBBIKAETCA C
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MBIC/IBIO O HEOOXOZIMMOCTY YCTaHOBJIEHNS YTOIOBHO-IIPAaBOBOTO 3aIIpeTa, C
TaKUM >Ke TPYZOM OHO U PacCTaeTcsl ¢ IpefcTaBIeHneM o0 olpaBJaHHOCTI
ero coxpanenus supenp» [Kopobees A.J1., 2019: 87].

C uHepuMeit MbILIIEHNs HAIPSAMYIO CBA3aHA 3aKOHOMEPHOCTb COLIMATIb-
HOJ CTepeoTMNM3ALNM, MMEILas Ba)KHbIE COLMATbHO-IICUXOIOTNYECKNe
acIeKThl B cepe yrolIoBHO-IIPAaBOBOTo Bo3zelicTBuA. [IoHATHE «CcTepeoTH
CBA3BIBAETCA B COLMAIBHOI IICUXoIoruu ¢ Y. JInnnmMaHoM, KOTOPbIT oIpefie-
JIAITL €T0 KaK YIOpAJOYEHHbIE, CXeMaTUYHbIE, JeTEPMIHMPOBAHHbIE KY/IbTY-
poit «06passl» MUpa B CO3HAHUM YeTOBEKA, KOTOPbIe SKOHOMSAT €TI0 YCUINsA
IPY BOCIIPUATUY CTIOXKHBIX COIMATbHBIX 00BEKTOB, 3AIUINAIT €r0 IIeHHO-
CTH, TIpaBa ¥ NO3UIVY, GOPMUPYIOT NIPUBLIYKY U Tpaguuyu [JInnnman Y.,
2004: 108]. B coBpeMeHHBIX OIIpefieNIeHUAX COLMAIbHOIO CTEPEOTHIIA OH Xa-
paKTepuayeTcs Kak 0cob60e 001IeCTBEHHO 3HaYMMOe 00pa3oBaHe CO3HAHNUA
VI IOBeJleHNs], B KOTOPOM MPOAYLMPYeTCsl IPUBBIYHBIN (11ab/I0HHBIN) 06pas
VX OTHOLIEHN K TOV MM MHOM kusHeHHot cutyauyu [Cyxoponbekas H.IT.,
2009: 1].

Ectb OoCHOBaHMe TOBOPUTH O IPAaBOBBIX CTEPEOTHUIIAX KaK O COLMAJIb-
HO-TICUXOJIOTMYeCKUX (peHOMEHaX ¥ KOMIIOHEHTaX IPaBOCO3HaHMA. B vact-
HOCTY, B 001I1eCTBEHHOM IIPaBOCO3HAHN Ha OCHOBE COLVIAIBHOTO OIIBITA I C
IIOMOIIIBIO Pa3/IMYHbIX MCTOYHNKOB MHPOpMaLuy GOpMUPYIOTCS TPATVLIN-
OHHbIE, TUIIMYHBIE Y YIIPOLIEHHbIE IIOHATUA O MPECTYIJIEHUN, IPECTYITHN-
Ke I YTOJIOBHOM HaKasaHuM. Yepes 3TM yroloBHO-IIPaBOBbIE CTEPEOTUIIBI B
0011ecTBe U3 TIOKOJIEHNS B IIOKOJIEHNE TIepefjaeTCst MHPOPMALINN O TOM, YTO
ABJIAETCA NPECTYIUIEHMEM U KaK OIIACHO €ro COBepILIaTh, I OJHOBPEMEHHO
OCYIIIECTB/IAETCSA KOHTPO/Ib HaJl IIOBENEHMEM YeTOBEKa.

YIIOMAHYTHIN BbllIe COLMONIOTMYECKNI ONPOC MOKa3bIBAET: CTEPEOTUII-
HOE TTOHATHE O IPeCTYIVICHNM CKIaibIBaeTCA B 001IeCTBEHHOM CO3HAaHUM Ha
OCHOBE «yHUBEPCA/IbHbIX» IPECTYIUICHNII IPOTUB IMYHOCTY U COOCTBEHHO-
ctrt (100% pecroH/IEHTOB), a IIOHATIE O HAaKa3aHUY — Ha OCHOBE JIMIIEHS
cBo6oabl (97%). CneoBaTenbHO, CTEPEOTHUI IIPECTYITHOTO B 00IeCTBEHHO
IICUXOJIOTUY 3a/IaeTCs TPAAVIIIVIOHHBIMM U 0€3yC/IOBHBIMM YTOJIOBHO-IIPABO-
BBIMI 3allpeTaMy M, IJIaBHBIM 0Opa3oM, Hamboee ONMACHBIMM HOCATATENb-
CTBaMI Ha JIMYHOCTb U COOCTBEHHOCTH, KOTOpPbIe IIPECTYIHBI IpK TH060M
COIIVIAJIBHOM CTpoe (TaKuMM KakK yOMIICTBO, NMPUYMHEHME ONAcHOTO Bpena
3OPOBBIO, M3HACMIOBaHNe, XMIIeHNA). [I09TOMy B 00LIeCTBEeHHOM CO3Ha-
HUY CYIeCTBYeT BBICOKMIT «CTAaH/JapT» IIPECTYIIHOIO, , OTCIONA, U JOBOIbHO
OIIACHBIIT «0Opa3» MpecTyIHUKA.

ITockonbKy CKBO3b IPU3MY JJAHHBIX CTEPEOTUIIOB IMYHOCTY OCYILECTBIIA-
0T CAMOKOHTPO/Ib U OL€HMBAIOT T€ M/IY MHbIE YTOIOBHO-TIONUTUYECKIE pe-
LIeHN s, 3aKOHOJAaTe/b IO/DKEH IIOHUMATh Pl COLMAIbHO-IICUXO0TOTMYeCKUX
3akOHOMepHoCTeil. [lepBuuHas u Hambosmee TTyOMHHAs NCUXOJIOTMYECKas
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peakuys rpaXk/iaH Ha YCTaHOBJIEHME YTOTIOBHO-IIPAaBOBOTO 3aIlIpeTa 3aBUCUT
OT TOTO, HACKO/IBKO COIVIACYeTCs 3alpeliaeMoe IOBefeHNe CO CTePeOTUIIOM
IPeCTYIHOro ¥ 00pasoM HpPeCcTYIHVKA, CIOKVMBIIVMICSA B OOIeCTBEHHOM
cosHaHuu. [ToaToMy dYeMm fasbiie 1O YPOBHIO OOIECTBEHHON OMACHOCTHU
BHOBb KPVMMHA/IM3VIPyeMOe fiesiHie OTCTOUT OT «CTaHAAPTa» IPeCTYIIHOTO,
TeM OrneHee 00pa3 NMpeCTYIHMKA B OOIIECTBEHHOM CO3HAHUM M, CIeflOBa-
TE/IbHO, MeHbIIIe CTeIIeHb KapaTelTbHbIX IPUTI3aHNII IPaXKAaH OTHOCUTENTBHO
3TOTO JESHYS.

AKTYalbHOCTD JJAHHOJ 3aKOHOMEPHOCTY OCOOEHHO BO3pacTaeT B YCIIO-
BUSIX HEOOOCHOBAHHON KPUMMHANIN3ALVMY, TIPY KOTOPOIl IPeCTYIUICHUAMNI
NPU3HAIOTCS JesHUsI, KOTOPble 0ObeKTUBHO IO 9TOTO «HE MOTATUBAIOT» U
BOCIIPMHMMAIOTCS B 0011IeCTBe TepIMOo M 6e3pasnnyHo. B obiiecTBeHHOI
IICUXO/IOTMY 9TO IPOU3BOAUT IPOTUBOIIONIOKHBIN 9(PpPeKT — IpecTyNnmHUK
U3 37I07ies1 IIPeBpPaIaeTCs B )KEPTBY, a YelOBeKa, IOIaBIIero I0f, YTOJIOBHOE
IpeciiefloBaHle 10 TAKUM CTaThsIM, 0011ecTBO OOJIbIIIe )KajIeeT, YeM OCY>Ka-
eT [Koran B.M.,1985: 25]. Bo3aMo>kHasi pacipOCTpaHEHHOCTb TaKMX CITy4aeB
B IIPaKTVKe YTOJIOBHOTO 3aKOHOTBOPYECTBA CIOCOOHA Pa3MbITh COLIMATbHbIE
CTepeOTHIIbI O IPECTYIIEHNN KaK Hanbojiee OacCHOM OTK/IOHEHWM, CTEPETh
B 0011[eCTBEHHOM CO3HAHUY IPAHNILY MEX/[Y IPECTYITHBIM 1 HEIIPECTYIIHBIM,
a, B KOHEYHOM CUeTe, 3aKOHOMEPHO IPUBECTI K 00€CIeHNBAHNIO YTOTTOBHOTO
3aKOHa B I71a3ax obmjectBeHHoro MuEeHus [Kanmuyc O.C., 2018: 42].

Kak oTmeuaercs B counonorny, pyHKIMOHA/IbHOE Ha3HAUYEHIE COLVIATIb-
HOTO CTEPEOTHIIa COCTONUT B TOM, YTOOBI PeHOMEHOIOTMYECKY TTO/LIPU30BaTh
B IIPOTMBOIOIOKHBIX 00pas3ax CTOPOHBI COLMATBHOTO IPOTUBOPEYN, TICH-
XOJIOTMYeCKY MOOM/IN30BaTh HA €T0 paspelleHye CYIbl Y9aCTHUKOB COLMaIb-
Horo npornecca [Ocunos I.B., 1998: 538]. [ToaTomy emie ofHa BaKHaA QyHK-
IVl YTOJIOBHO-TIPABOBOTO CTEPEOTHUIIA 00IIeCTBEHHOTO CO3HAHNA COCTONUT B
TOM, YTO OH BefieT K MOJIAPU3alMM I'PaKJaH Ha 3aKOHOIIOC/TYIIHBIX U TIpe-
CTYIIHMKOB ¥ 00pasyeT MeXIy HUMU COLMATbHO-IICUXOIOTMYeCKIiT 6apbep,
HeOoOXOVIMBIIL /IS TOTO, YTOOBI IPENATCTBOBATD IPECTYITHOMY IIOBEJIeHNUIO.

I[Top mcuxonornyeckuM O6apbepoM IOHMMAIOT BHYTPEHHee IPeNsATCTBIe
IICUXOJIOTYeCKON IPUPOABI (HexenaHue, 60A3Hb U T.I1.), MeIIalollee 4eo-
BEeKy YCIIEIIHO BBIIIOJIHUTD OIpefiefieHHble fmeiicTBusi. CospaBaeMblil CTe-
peoTUIHBIM 00pa30M HPECTYIHMKA NICUXOJIOTMYEeCKUil 6apbep ycunmBaer
BHYTpEHHIE [IepeXXVBAHMS YeTIOBEKa: CTPAaX ¥ TPEBOIY Ilepef; BO3SMOXKHBIM
HaKa3aHUeM, 9yBCTBO BUHBI I CTBIfIa Ilepef 00IeCTBOM 32 BO3MOXKHOE TIpe-
CTYIIHOE IIOBeJIeHIIE.

[ToporoBoe 3HaueHMe TAKOTO COLMAIBHO-TICUXOIOTMYECKOro Oapbepa
3aBUCUT OT TOTO, YTO TOCYAAPCTBO OOBABNIAET HMPECTYIIEHVEM: YeM BbIIIIe
YPOBeHb 00IIIeCTBEHHOI OITACHOCTH JIeAHNA, @ BMECTe C HUM U KapaTe/IbHbIX
IPUTSA3aHUIT HACe/IeHMsI, TeM BBILIe IOPOTOBOe 3HAYEHNe COLMATbHO-TICUXO-
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JIOTYYeCKOro 6apbepa; 0 Mepe YMEHbIIeHVsI YPOBHs 00IeCTBEHHOI orac-
HOCTM JeSIHUI YMEHbIIAeTCs CTeNIeHb X MOPAJIbHOTO OCY>X/IeHNs, C/lejoBa-
Te/IbHO, TOHIKAETCS MOPOrOBO€ 3HAYEHME COLMA/TIbHO-IICUXO/TIOTMYECKOTO
6apbepa Ha IyTH K npectymieHnio. [To obmemy npaBuy, 4eM BBIIIE COLIM-
QJIbHO-IICVXOJIOTMYeCKII 6apbep MeXy 3aKOHOIIOCTYIIHBIMY VI CKIOHHBIMU
K IIPeCTYIUIEHNIO IPaXK/IaHAMI, TeM peXKe COBEpIIAITCS NPeCcTyIUIeHNs, I0-
CKOJIBKY JJIA €TO IIPeOi0oIeH A YeoBeK JO/DKeH 06/magaTh 6oree yCTOYMBEI-
MU COLIMAIbHO-OIIACHBIMI KaueCTBaMI.

Ho y 3T0it 3aKOHOMEPHOCTM €CTh 0OpaTHas 3aBUCUMOCTb: C OHOI CTOPO-
HBI, YeM BBIIIIe TaKOI 6apbep, TeM Npollie YAep>KUBaTh IPaKiaH OT COBepIlie-
HIA IPeCTYIUIEHNIT; C APYTOit, TPyIHee BO3BPalljaTh X K HOPMa/IbHOM XKU3HU
HOC/Ie OTOBITUA HaKa3aHUsA. Y JINII, epecTYNUBIINX dYepe3 60ee BHICOKMI
COILIMA/IbHO-TICMXO/IOTMYeCKIiT 6apbep [ COBEpIIeHNA NPeCTYIUIeHN, KaK
IIPaBUJIO, BBIIIE CTeIleHb KPYMMUHOT€HHON fiedopManyy («4eM BbIIIe TIOPOT
BBIXO/]a, TeM OOsIblile IIOPOT BXOfia»). Peconyanmsanys B 3HAYMTEIbHOM CTe-
IIEHN OCJIOKHAETCA ¥ COLMAJIbHOM peaKLyel, CKIOHHONM K HaBelIVBaHUIO
«[I€BUAHTHBIX SAPJIBIKOB», «KJIECIMEHUIO», «HAKIEUBAHUIO OTPUILIATETbHBIX
JIeVI6/10B» Ha MPAaBOHAPYIUNTENIEN, YTO MOXKET IIPUBOAUTD K VX M3O/IALVN OT
OCTa/IbHBIX 4ICHOB O0IIIeCTBa, BHI3bIBATD YCUIEHVE OTKIOHAIONIETOCs 1TOBe-
IeHNsA, IOPOXKIATh PeLMANBU3M U, B KOHEYHOM CYeTe, YBeJIMYUTD IPecTyII-
Hoctb [Komnes 10.10., 2016: 6-14].

[TosToMy onTuManbHass MOJE/Ib YTOJIOBHO-IIPAaBOBOJ IMOMUTUKU IOJIK-
Ha BBICTPaMBaTh COLMAIbHO-IICUXOJIOTUYECKIIT 6apbep Tak, YTOOBI OH ObLI
TPY[HO NPeOJO/NIMMbIM NPENATCTBIEM Ha IIyTY COBEPLIEHNUA NPeCcTyIIeHNA
U JIETKO TIPEONONIMMbIM Ha IIYyTU PeCcOLMaNU3aluy UL, MX COBEPLIMBUINX.
ITosToMy BakHOe 3HadeHMe MMeeT npuHATHe PefepasbHOTO 3aKOHA OT
06.02.2023 Ne10-®3 «O nmpobanym B Poccuiickoit epepanyi»’, BCTyIUBIIeE-
ro B cumy ¢ 01.01.2024.

B moxTpuHe oTMeYaeTcs, YTO IO FHOCEOIOTMYECKOI MpUPOJie COLMAIb-
HBle CTEPEOTUIIBI MOTYT OBITh KaK MCTVHHBIMH, TaK ¥ JIOKHBIMI; A TI0 COLIM-
a/IbHOJ HaIIpaB/IeHHOCTM — KaK IIPOIPeCCUBHBIMY, TaK ¥ PEaKI[MIOHHBIMIL.
ITosToMy B IIpoljecce KpMMMHAIN3ALNM TeX VI MHBIX JIeIHUIT 3aKOHOJaTellb
He JO/DKeH HaXONUTHCA B IUIEHY COLMATbHBIX CTEPEOTUIIOB U OBITH 3a/10K-
HVMKOM HEKOMIIETEHTHOCTM OOII[eCTBEHHOTO MHEHMSI B BOIIPOCAX YTOIOBHO
HOJIUTUKI.

Bo-niepBBIX, YrO/IOBHO-IIPAaBOBOI CTEPEOTUII €CTh YCTOWYMBBINA M yIPO-
I[eHHbII 00pa3 MPeCcTYIUIeHNUs U MPeCTYIHMKA, B TO BpeMs KaK COLMANb-
HO-KPUMMHOJIOTMYeCKasi eICTBUTENBHOCTD, 00YCIOB/IMBAIOLIAsl YTOJIOBHOE
IIpaBo, BeCbMa M3MeH4NBa I MHOrooOpasHa. [IoaToMy 3a4acTyio cTepeoTul,

> CIIC KoncynpranT ITmoc.
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B TOM YICJIe CBAA3AHHBIN C IOHMMAaHIEM TOTO, YTO €CTb IIPeCTyIUIeHNe U Ka-
KOe flesHye UM JO/DKHO IIPM3HABaTbCA, B CUIY NPUCYLIEN eMy pUTUTHOCTA
OTCTaeT OT MEHSIOIIENCSA COIMAIbHON >KU3HU. «3aKOHOJATEIb HE MOXET U
He JJO/DKeH TSAHYTbCA B XBOCTe O0IeCTBEHHOTO IIpaBoco3HaHusA» [Kopobe-
eB A, 2019: 85].

Bo-BTOpBIX, 00IIeCTBeHHOE MHEHNe 00 YTOJIOBHOM IIpaBe MOXKET COfiep-
JKaTh VICKQ)KEHHBIE M Jla)kKe JIOXKHBIE CTEPEOTMIIbI, TpebOylomye KOppeKTH-
poBku 1 GopMuUpOBaHMS HEOOXOOMMBIX cTepeoTurioB. Hampumep, omacen
PacIpoCTpaHeHHBIIT B 001eCTBEHHOT IICUXOIOTUY CTEPEOTHIT 3aBbIIIIEHHBIX
OXXMJIAHUI OT IPUMEHEHNS YTOIOBHO-IIPABOBbIX CPECTB, YKl CyOb-
eKTUBHOJ OCHOBOJI (POPMMPOBAHUA PENPECCUBHON YTOTOBHOI MOTNUTUKIL.
Hamr ompoc BBIABMI HaInM4Me YTOJIOBHOTO IPABOLIEHTPU3Ma B OOIIeCTBEH-
HOM CO3HaHMM: Ha BOIPOC, KaK IJIABHBIM 00Pa3oM CiIefyeT IPOTUBOJEN-
CTBOBATb HEIIPaBOMEPHOMY IOBefIeHNI0, 68% PeCcIIOH/IEHTOB OTBETUIN, YTO
IOCPEeICTBOM YI'O/IOBHOI OTBETCTBEHHOCTH, M TONIBKO 32% 03a/1auMInCh BO-
IIPOCOM 00 OIIACHOCTY TAKOTO MOBEJICHMS.

B mpouecce yromoBHO-IIpaBOBOrO BO3JENCTBUA, OCOOCHHO B IIaHE Iie-
Ha/IM3aluy, clefiyeT IPUHMMATh BO BHUMaHMe 3aKOHOMEPHOCTDb 3aBUCUMO-
CTY MEXJy YPOBHEM MOTUBALVM ¥ YCIELIIHOCTBIO pEeLIEHN MOBEeeHIeCKIX
3ajjad. 3ech MIeMICTBYeT ICUXOJIOTMYECKNII 3aKOH VIecha—HOHCOHa, KOTO-
pbIil yTBEPXK/IAeT, YTO IO Mepe yBeINYeHNUsA MHTEHCUBHOCTU MOTUBALIIN
KauyeCTBO JIeSITeIbHOCTY M3MEHSETCS 10 KOJIOKOIOOOPasHOil KPMBOIL: CHa-
Yajia MOBBIIIAETCS, 3aTeM, II0C/Ie Tlepexo/ia Yepe3 TOUKy Hamboree BHICOKMX
IIOKa3aTe/efl yCHEeIHOCTY MIeATENbHOCTH, MOCTENIEHHO ITOHVDKAaeTcA. Ypo-
BEeHb MOTMBAIU!, IIPY KOTOPOM JIeSITeIbHOCTD BBIMIOTHAETCA MaKCUMAIbHO
YCIIELIHO, Ha3bIBAE€TCA ONTUMYMOM MOTUBALINI [@pecc I1., [Tnaxe XK., 1975:
119-125]; [JTomoB b.®., 1984: 113]. 3aKkOHOMEPHOCTb ONTUMATTBHON MOTHBA-
LIV B YTOIOBHOM IIPaBe MPOSIB/IAETCS B CIIEAYIOLIEeM: TOJO0OHO TOMY, KaK He-
JOCTaTOYHO CTPOrOe HaKaszaHue paccmabiseT MpecTyIHUKA M IPOBOLKPYeET
HOBBIE IIPECTYIUICHN)sI, TaK ¥ Ype3MepHO CYPOBOe HaKaszaHue 03/100/1seT ero
U TOJIKaeT K HOBBIM NPeCTYIIEHUAM.

9TO MMIIb HEKOTOPBIE U3 OOIINX 3aKOHOB IICUXUKI U COL[MATBHO-TICUXO-
JIOTMYeCKNX 3aKOHOMEPHOCTeN!, €3 3HaHMS KOTOPBIX HEBO3MOXKHO ITPaBUJIb-
HO HacTpouThb 6a30Bble apaMeTpPBhl CHCTEMBI YTOIOBHO-IIPAaBOBOTO BO3Jeii-
CTBUSL.

2. CneuunanbHbie coLuUanbHO-NMCUXOJIOrn4yecKue
3aKOHOMEpPHOCTMU B YrOJIOBHOM NnpaBe

ITo BHyTpeHHEN NPUPOJE YTONOBHO-IIPABOBOE BO3MIENICTBME — 3TO OCO-
6oe IICHXO/MIOrn4ecKoe BIMAHNE HAa CO3HAHNUE U BOJMIO TNYHOCTEN, KOTOpoe
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HO[YMHAETCS, IOMUMO OOIINX, ¥ HEKOTOPBIM CIIeIIMa/IbHBIM 3aKOHOMEPHO-
CTAM. DTV 3aKOHOMEPHOCTH XapaKTepU3YIT 0COObIe CBA3M MacCOBOTO IIpa-
BOCO3HAHIA C IIPOL[ECCaMI YTOTIOBHO-IIPABOBOTO HOPMOTBOPYECTBA I IIpa-
BOIPUMEHEeHN.

CrienaibHble COLMAIbHO-IICUXOIOTMYECKIie 3aKOHOMEPHOCTU (QYHKIIN-
OHUPYIOT B TECHOJ B3aIMOCBSA3Y MEX/y c06011 11 6071ee 061My 3aKOHOMep-
HOCTSAMM KaK IIPOBOJHMKIY, Yepe3 KOTOpbIe PerylIATHBHASA SHEPINs yroIoB-
HOTO IIpaBa BO3/IEJICTBYeT Ha MH[VBMIYYMOB, HO B LIeJIAIX MX BBIABICHNA 1
aHa/M3a OHM MOTYT OBITb MOZIpasyeieHbl Ha O6ojiee yacTHbIe rpymiibl. Ob1mas
¥ UCXOJ{Hasl 3aKOHOMEPHOCTD 3/1eChb COCTONUT B TOM, YTO OOIeCTBEHHAs IICH-
XOJIOTYs, BK/TI0Yas IIPAaBOCO3HAHME TPX/aH, — SIBJIEHJe MHOTOIUIAHOBOE U
pasBUBaIOIeeCs, IOITOMY Pe3y/IbTaTMBHOCTD YTOJIOBHO-IIPaBOBOTO BO3JIeli-
CTBUISI 3aBMCUT OT CTEIIEHV VX COOTBETCTBYS APYT APYTY KaK B KAYeCTBEHHOM
(C TOYKV 3peHNA YTOJIOBHO-TIPABOBOTO COAEPXKAHNA), TAK M KOTIMYECTBEHHOM
I1aHe (C TOYKY 3peHnsA 00'beMa I pelpecCUBHOCTI).

2.1. 3aKOHOMEPHOCTU NCUXOCOLNANIbHOIO BO3A,ENCTBUSA
YroJioBHO-NpaBoOBbIX 3aMpeToB

JlaHHbIE 3aKOHOMEPHOCTY IIPM3BaHbI I0Ka3aTh, YTO COLMAIbHO-TICUXOIO-
rideckuit 3¢ eKT, Ipou3BOAVIMBIN Ha I'pak[JaH YCTAaHOBJIEHNEM 3aIPETOB,
HaXOJUTCA B CYLECTBEHHOI B3aMIMOCBA3M C COfIEP>KaHMEM CaMUX 3aIIPETOB.
9TO CBA3aHO C TEM, YTO YTOJIOBHO-IIPABOBbIE 3alPeThl QYHKIVIOHUPYIOT He
B 6€3BO3/YIIIHOM IIPOCTPAHCTBE, HE B BaKyyMe COIMA/TbHON >KU3HY, @ OTpa-
XKAIOTCS B O0IIeCTBEHHOI IICUXO/IOTMH, B KOTOPOII Y>Ke CpOpPMIUPOBAHBI LIeH-
HOCTHBIE OPMEHTALM!, YYBCTBA ¥ TPAJULIUI YTI€HOB COLIMYMa.

B yronosHoM mpaBe CyIeCTBEHHYIO PO/Ib UTPAIOT MCTOPUYECKY CKIAfIbl-
Balolyecs B 0OLIeCTBEHHOM CO3HAHUM MOPA/IbHO-HPAaBCTBEHHbIE TOHATHA
OonbIIMHCTBA O 00pe 1 371, IVIOXOM M XOpOIIeM, IIPaBeJHOCTU VIIN Ipe-
XOBHOCTH, CIIPaBeJJIMBOCTY ¥ HECIIPABENIMBOCTY MOCTYIIKOB, IOOIPEHNN
1 HakasaHuy. [IpeomM/sasach B 00'beKTUBHBIX YC/IOBUSAX COBPEMEHHO KU3HI
Y NOTPeOHOCTAX TPaKAaH B OXpaHe VX MHTEPeCOB OT 0OIIeCTBEHHO OIIACHBIX
HOCATATeNbCTB, JAHHBIE MIOHATUA MPUOOPETAOT 3HAYEHVe HEeMOCPENCTBeH-
HO-COLMa/TbHBIX KapaTe/IbHbIX IPUTA3AHMIA.

YpoBeHb TaKMX NPUTA3AHMIT 3aBUCUT OT BOCHPUATUA OOIIECTBEHHBIM
CO3HAHMEM TeX MM MHBIX 1[eHHOCTel, KOTOpble HapylaloTcs. TaKoBbI IieH-
HOCTY CBOOOJIBI, COOCTBEHHOCTM, Ye/IOBEUEeCKON XXVU3HY U T.1. OHM HeoMHa-
KOBO BOCIIPMHUMAIOTCS B PasHOe BpeMs UM PasHbIMU MHAMBUAYYMaMu. Tor,
KTO BBICOKO LIEHUT CBOOOZY, BCerfa OyfieT >KJaTh MHOTOTO OT TOCYAapCcTBa
B 4acTy ee oxpanbl. IloaToMy, pemras BOIpoc 0 NpU3HAHUM TeX MM MHbBIX
IesAHMIA IPeCTYTTHbIMY ¥ HAKa3yeMbIMH, 3aKOHOZATENb I0/IKEH OCHOBbIBATh-
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Csl KaK Ha OO'beKTUBHBIX QaKTOpax KPYMMHAMIU3ALMU 1 HEeHAMN3aLNA, TaK
¥ YIUTBIBATh HEIIOCPENCTBEHHO-COLMaIbHble KapaTeTbHble IPUTA3aHNA KaK
¢dakTop 00IeCTBEHHOI IICUXOIOrMY U IIpaBoco3HaHusA. OT 3Toro Oypmer 3a-
BUCETDb COLMATBbHO-TICUXOIOIMYecKit 9(pPeKT KpyMMHaIN3aLNn.

B 3TO0l1 3aBUCMMOCTY NPOCIIEKNBAETCA 3aKOHOMEPHOCTbD: IO3UTUBHBIN
COoLMaIbHO-TICUXOMorndeckuit apdekt KpumuHanmmusanyuyu (oOuecTBeHHas
HOZep>KKa 1 TOOPOBOIBHOCTD COOIOEHNSI) BO3PACcTaeT B Mepe, B KOTOPOIl
YTO/IOBHO-TIPABOBBIE 3aIlPeThl COITIACYIOTCA C IEVICTBUEM MHBIX, OIpefes-
IOIIMX YeloBedecKoe IoBefieHNe (aKTOpOoB (COIVATbHO-9KOHOMIYECKMX,
MOpaIbHO-3TN4YecKNX). Hao60poT, ecmum OTCyTCTBYeT UX JO/DKHAs COLM-
aJIbHO-KPUMMHOJIOTMYeCKasi 00YC/IOBIEHHOCTb U 3aIpeThl VIMEIOT IIPOU3-
BOJIbHBINI XapaKTep, BO3pacTaeT HETaTUMBHBIN ICUXONOrM4eckuit adpdexr,
[eTePMUHMPYIOMUII He TOIBKO OTTOPXKEHUE 3aIPeTOB, HO M aKTMBHOE CO-
IpPOTUBJIEHNE UM. DTO BBIHYX/AeT TOCYAAPCTBO IMOCTOSHHO HapallBaTh
IpUHYANTETbHbIE MepPbl 00eCIeYe Vs TAKMX 3aIllPEeTOB, YTO ellle OOoIblIe yBe-
JIMYMBAEeT HeTaTVBHbIE ABJIEHNA B OOIECTBEHHOI Icuxonoruu (mpeobmaa-
HIIe CTpaxa HaJl yBa)KeHIEM K YTOIOBHOMY 3aKOHY, ITIOJJaBJIeHIIe COLMATbHOI
aKTVBHOCTY U OTPaHMYeHVIe CBOOO/IBI YeTIOBEKA).

[ToaTomy, kak BepHO et A V. Kopobees, «yromoBHO-IIpaBOBOII 3apeT
OIlpaBJaH JIMIIb TOT/}A, KOIa 00IIeCTBEHHOI IICVXOJIOTVel Vi TPaBOCO3HAHN-
eM Ta VIV VIHas Pa3HOBU/JHOCTD OTK/IOHAIOIIETOCS ITOBeeHNA BOCIIPUHIIMA-
eTcs Kak TpeOyrolas ee yrooBHOI HakasyemocTu» [Kopobees A.J1., 2019:
84]. B mporecce ycTaHOB/IEHM S YTOTIOBHO-IIPABOBBIX 3aIIPETOB BAYKHO TAKKe
YIUTBIBaTh, YTO OOLIECTBEHHAs ICUXONOIMs — SIB/IEHNEe HEOJHOPOJHOE, B
Hell MPOSB/IAETCA IICUXOJIOTUA PasJIMYHBIX COLMAIbHBIX TPYNI U OOIIHO-
creit. Kpome Toro, pasnun4yubiM cepaM 0OIIeCTBEHHOI KU3HY COOTBETCTBY-
I0T pa3/IMYHble BUBI 001IeCTBEHHOI ICUXOIOTUM (3KOHOMMYECKast, HOMNUTH-
Jeckasd, IyXOBHO-HPaBCTBEHHA).

CremyeT OTMETHUTD ellle OIHY 3aKOHOMEPHOCTD: 4eM IIVpe COLuaabHasA
cepa mposBIeHNs 061IeCTBEHHO OIIACHOTO ITOBEIEHN A, TeM 60/Iee BHICOKMIT
YPOBEHb O0I[eCTBEHHOI IICYIXO/IOTUY U CO3HAHNA C/IeAyeT YUUThIBATh 3aKO-
HOJaTeNmo. B mporecce KpMMMHAMN3AWUN JiesTHNA, OXBAaTBHIBAIOIIETO IIPO-
KIJI COIIVaIbHBIN KOHTEKCT, He0OXO/[VIMO VICXOVITD 113 OLIEHKY CIIPaBeIIBO-
CTY YTOJIOBHO-IIPAaBOBOTO 3aIlpeTa B CO3HAHNM OO/IBIIMHCTBA IPX/aH; IpU
KPVIMVHA/IM3ALNN JIesTHS, 3aTParuBaloero y3Kyo o61acTb 001ecTBeHHOM
KVU3HU (IIpecTyIUIeHNs, CBsI3aHHbIe C HapYIIeHMeM CIIeIVia/IbHbIX IIPaBUI),
3aKOHOJJaTe/b JO/DKEH ONVPAThCA Ha 00IIeCTBEHHOE MHEeHMIE OIIpefie/IeHHOM
COLIA/IbHOM TPYIIIIBL.

B nmporusBHOM cnyyae, kak orMmeydarwrT IO.E. Ilynosoukun n M.B. bascys,
«yTOJIOBHO-TIPaBOBOE BO3JIE/ICTBIE OKA3bIBAETCS B HEKOEM COIMAIbHO-TICU-
XOJIOrMueckoM BakyyMe. PopManbHO VMMesl BIOJHE JIETUTMMHBIN CTAaTYC,
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(baKTIYeCKV OHO He HaXOAWUT IOAJEeP>KKM y OObUIMHCTBA YWIEHOB POCCUIL-
CKOTO 001IIeCTBa, CTAHOBACH, TAKNM 00pa3oM, CIabbiM 1 Hea(hHeKTUBHBIM B
npolecce cBoeil peamm3anun. [logo6HOe XapaKTepHO MIMEHHO /I CTy4aeB
HEITOHVMMaHV 00IIeCTBOM VIV HETIPYATYISA MM TeX UV, KOTOpbIe «HaBS3bI-
BAIOTCSI» €My CBEPXYy 3aKOHOJjaTe/leM, HO He MMEIOT MOAJEeP>KKM Ha YPOBHE
obmectBeHHOI ncuxonorvn» [IlynoBouknn I0.E., baBcyn M.B., 2018: 183].

AHamM3upysa WUAEONOTMYECKYI0 OCHOBY YTO/NIOBHO-IIPAaBOBOTO BO3[eil-
ctBud, VA, KosaueHko mopyepkuBaeT 3aKOHOMEPHOCTDb BBIABJIEHMA Kak
MO>XHO OOJIBIIETO YNC/Ia TOYEK CONPUKOCHOBEHNMSI BHYTPUITUYECKMX (HpaB-
CTBEHHO-TICUXOJIOTMYECKNX) ¥ BHEIIHNUX, B TOM YMUC/Ie YTOJIOBHO-IIPaBOBBIX
PEery/IATOpPOB, KOTOpas 3aK/II0YAeTCsA B TOM, YTO «eC/IM BHEIIHME KOPPeKTH-
pymome GpaKkTopsl JEICTBYIOT B OfHOM HallpaBJIeHUM C BHYTPEHHEN pery-
JIALMel 3THOCA, COBIIAZIAIOT C Hell, TO MHOTOKPATHO BO3pacTaeT HPaBCTBEH-
HO-TICYIXOJIOTMYECKIIT 00 BefMHAIOMINI TOTEHIINAL, IIPY KOTOPOM BO3HUKAeT
HeoOXofMas yperyMpoBaHHOCTb OTHOIIEHMIT BHYTPU 3THOCA 1 3a €TO IIpe-
fenmaMi.... B Tex MOBOMBHO YacTBIX CTy4asX, KOIZIa BHEIIHee BO3JEICTBUE
HapyLIaeT yKa3aHHYK [ApMOHUIO, BHYTPEHHAS OPraHMYecKass pPery/IALia
3THOCA B CWIY NPUCYIIETO eMy VMMYHHOIO MeXaHNU3Ma CO3[jaeT IPOTUBO-
mevicTBUe BHelnHeit Koppekium» [Kosauenko V.41, 2008: 24].

Ocoboe MecTO cpefy 9TUX COLMAIbHO-IICUXOIOTMYECKUX OCHOBAHUI
KPUMUHA/IN3AIY 3aHUMAIOT MOpa/bHbIe (3TMYeCKIe) HOPMBI U 3aIPeThI’.
OHM BHYTpeHHe CBs3aHbI C YTOJIOBHBIM IIPaBOM, IIOCKOJIBKY BBIPa>KalOT
POLCTBEHHbIE eMy Mfiey (0 TYMaHHOCTM U CIPaBeIIMBOCTH), IO3TOMY B TOJI
Mepe, B KaKOll MOpPa/JIbHO-HPaBCTBEHHbIE YCTOM OOIeCTBa BOIUIOLIAIOTC B
YTOJIOBHOM IIpaBe, OHU 00eCIedNBaIOT O0IIeCTBEHHOE COIIacHe C ero Tpebo-
BaHMAMMI 1 VX COLIMA/TbHYIO TIOAEPKKY.

BaxHoe creficTBME 3TMX 3aKOHOMEPHOCTEN B TOM, YTO OOBEKTUBHO 00-
YCTIOB/IEHHBIE YTOIOBHO-IIPAaBOBbIE 3aIIPETHl BOCIPUHIMAIOTCA 00IIeCTBeH-
HBIM CO3HaHJMEM HeIOCPe[ICTBEHHO 4Yepe3 MX COLMAIbHBI MEHTA/NIUTET U
JKVI3HEHHBIJI OIIBIT, @, 3HAYNT, B OO/IbIIEN Mepe OpraHNYHO, 4eM (PopMasb-
HO, IIyTeM ¥X OoQuIManbHOro onyonvkoBaHys. CreqoBaTelbHO, IPYHIUI
«He3HaHMe 3aKOHAa He OCBOOOXKJaeT OT OTBETCTBEHHOCTM» IproOpeTaer
peanbHbIil XapakTep. OTciofa — YeM 60/bllle YTOJIOBHO-TIPAaBOBbIE 3aIIPEThI
COOTBETCTBYIOT OO'beKTMBHBIM COLMA/IbHBIM JA€BUALIMAM, TEM JIerde OHU yC-
BaVBAIOTCA TPXJaHAMI U CHJIbHEE BIMAIOT Ha MX BOJIIO Y CO3HAHNE.

¢ Pe3y/bTaThbl OIPOCA POCCHUAH O MOPa/IbHO-HPABCTBEHHbIX [IPUHIUIIAX, IPOBEJEHHOTO
BIVIOM B 2022 r., TOKa3bIBAIOT POCT PO/IY MOPA/IbHBIX HOPM B POCCHIICKOM o61mecTBe. CM.:
MopanpHblit TOBOPOT. PoccusiHe Bee 4allje CKIOHIOTCA K MHEHMIO, YTO MOPAIb HETIOAB/IACT-
Ha BpeMeH, 00s13aTe/IbHa K VICIIONHEHMIO U HY)KJAeTCs B 3allyTe rocyaapcrsa. Available at:
URL: https://wciom.ru/analytical-reviews/analiticheskii-obzor/moralnyi-povorot (gara o6pa-
menus: 08.02.2023)
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B pycrne BblfieleHHBIX 3aKOHOMEPHOCTEN 3ac/Ty>KMBAeT BHUMAaHUA ULes
CO3/IaHMA MHJIeKCA STMYHOCTY IIpaBa U CBAI3aHHBIX C HUM MHAMKATOPOB, IIO-
3BOJIAIOLINX COIOCTAaBUTb 3TUYECKME IPeCTaBIEHNUS COBPEMEHHOIO poc-
CHMIICKOTO 00IIecTBa € COAep)KaHNeM IOPUANYECKMX HOPM, VIMEIOLIVX MO-
panbHble OCHOBAHMA M 3TUYECKYI0 HAarpy3Ky — HPaBCTBEHHO-OLIEHOYHBIN
KOHTeHT. COOTBETCTBEHHO, YeM Xy>Ke OTHOLIEH)Ee IPaXkaH K TOV MY MHOM
IOPUANYECKON HOPME C MOPaTbHO-HPABCTBEHHBIX MTO3MIINIL, TEM HIDKE 3Ha-
YeHMe MHJEKCa ee TUYHOCTM 1o 1mkasne oT 1 go 10 [Bunorpapmos B.A., Jla-
puues A.A., 2022: 4-23]. [IpyMeHNTEPHO K YTOIOBHOMY IIPaBy TaKye VMH-
AMKATOPBl MOTYT BBIPaXKaTbCs B OOILIECTBEHHON OLieHKe CIpPaBe[IMBOCTI
IpU3HAHMA TeX WIN UHBIX IeHUII IPeCTYIIHBIMY, YCTAaHOBIEHHBIX CaHKIMIA
Y HasHaYeHHBIX HaKa3aHUII 3a X COBepIleHIe, 11e/1ecO00pasHOCTI 00CTOs-
TEbCTB, MCK/TIOYAIOLINX, CMATYAIOIINX, OCBOOOXK/JAIOIINX OT YTOIOBHOIT OT-
BETCTBEHHOCT! U HaKa3aHMA.

B pamkax ykasaHHOro paHee OIpOca HaMu OBLIO IIPOBENIEHO CpPaBHEHMe
HO3MILIMM 3aKOHOJaTe/sl 00 YpOBHe OOIIeCTBEHHOI OIIACHOCTY s AesHUI
C YY4eTOM CTPOTOCTM CAaHKIMII 33 MX COBEpIIEHNe 1 0OIeCTBEHHBIX OL[EHOK
OIIACHOCTY OTJENbHBIX NMPECTYIJIEHUII, KOTOPOE BbIABUIO [BE€ TeHJEHIVN:
1) coBmageHue B OONbIIEI YaCTU NPECTYIVICHNII IPOTUB INYHOCTI U COO-
crBeHHOCTH (B wacTHOCTH, crareir 105, 111, 112, 115, 116.1, 126, 127, 131,
132, 158, 159, 161, 162, 163 YK) — 84% pecroHIieHTOB; 2) pacXoXX/jeHIe 10
PALY IpeCTYIUIEHNI IIPOTHB FOCYapCTBEHHOM B/IACTH (B YaCTHOCTY, CT. 285,
285.1, 286, 289, 290, 292, 293 YK) — 75% pecloH/IeHTOB UMEIOT O0jIee BbICO-
Kle KapaTelbHble IPUTA3AHNA.

2.2. 3aKOHOMEpPHOCTN MOTUBALMOHHOMN cdepbl
Yros1I0BHO-MpPaBOBOro BO34,eNCTBUSA

YronoBHO-IIpaBOBbIe 3aIPEThl, OIOCPEAYIOIe OXPaHWUTEIbHO-IIPenRy-
IpefuTeNbHY0 (PYHKIVIO YTOTOBHOTO IIPaBa, Halle/IeHbl Ha TO, 4TOOBI chop-
MMPOBaTh ¥ 00eCIeYNTh MO YTPO30il HaKa3aHVs AEICTBIE CAEeP>KMBAIOIINX
MOTMBOB IIOBefileHMsI demoBeKa. IIcuxomornyeckas OCHOBA CHIep>KMBAOIINX
MOTMBOB MOYXET BBIPQ)XaTbCSl B Pa3/IMYHBIX IICUXMYECKUX SBJIEHNSAX: ¥ Of-
HJX 9TO yBa)KeHNe K 3aKOHY U COIJIacue C ero TpeOOBaHWUAMM, Y JPYIUX —
CTpax Ilepef; YrOJIOBHBIM HaKazaHueM. Pasymeercs, MOTUB Of0OpeHMs yro-
JIOBHO-IIPABOBBIX 3aIIPETOB CH/IbHEE MOTVBA 0OS3HY HaKa3aHNUsA, HOCKOIbKY
OCHOBBIBAeTCsI Ha Hambojiee LIEHHBIX TYXOBHBIX, ICUXMYECKUX KadeCTBax
JIMYHOCTY, CIIOCOOCTBYET PAa3BUTUIO IIPABOCO3HAHNUA U ABIAETCA O0Jee Ha-
IEeKHBIM Y JIO/ITOCPOYHBIM.

Bmecre ¢ TeM He crefyeT HeOOLIEHMBATDb, PABHO KaK ¥ IPEYBeINYNBATD
pOJIb CTpaxa Iepef HaKa3aHNeM KaK MOTMBA, CAEP>KMBAIOLIETO IIPECTYIHOe
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noseneHne [babaes M.M., Ilynosouknn 10.E., 2023: 82]. Pesynprars! Hamle-
TO COLMOJIOTMYECKOTO OIIPOCa, COBIAJAOIVE C aHAJIOTMYHBIMU MCCIIENO-
BaHJAMU B IIPe/IIECTBYOIVE TOAbI, IIOKA3bIBAIOT B KaUeCTBE CTaTUIECKON
COLMA/IBHO-TICUXO/IOTYYECKOIl 3aKOHOMEPHOCTH, YTO CTpaX Iepef HakKasa-
HUEM SIBJISIETCSI CAEP)KMBAOIINM MOTUBOM He Ooree yeM st 20% TpakiaH,
a OCTaJIbHBle He COBEPINAIOT IIPECTYIUICHMII II0 BHYTPEHHEMY YOeX/IeHIIo
B CIIPaBEIIMBOCTY YIOIOBHO-IIPAaBOBOTO 3aIlpeTa VIV HEBBITOJHOCTY IIpe-
crynHoro nosefienns [Haymos A.B., 1983: 28]; [Kopobees A.J., 2019: 86].
OpHaxo npepynpennTeIbHas poab KapaTelbHOI YTPO3bl MOXKET BO3PACTaTh
B YC/IOBUSIX CYII€CTBEHHOTO M3MEHEHNS COLMAIbHOI, 9KOHOMIYECKOI U 110-
JINTUYECKON OOCTaHOBKM, OOYCIOBNVMBAIOILIE 3HAUMTENIbHOE OOHOBIICHUE
HepevHs MPeCTYIUIEHNII, K KOTOPOMY Tpak/jaHe ellle He YCIIe/IV IIPUBBIKHY Th,
a TaloKe TOBBIIIEHNA YPOBHA PEIPECCUBHOCTY YTOJIOBHO OMUTUKNA.

CopnepkaHyue MOTMBALMIOHHOJ OCHOBBI YTOJOBHO-IIPAaBOBOTO BO3[eNl-
CTBMSI XapaKTepPMU3YeTCs M PSAJOM KadeCTBEHHBIX 3aKOHOMepHocTell. Cpenu
HIX MOYKHO BBIJI€/IUTD:

3aKOHOMEPHOCTD IIOBBIIIEHMs KayeCTBa IIPEBEHTVBHON MOTMBAauuu (OT
npeobagaHys IPAMOIL YIPO3bl M CTpaxa Iepes HaKasaHMeM [0 YBOKEHMS K
3aKOHY, CaMOOrpaHM4yeHuit u camoperymaumm). OHa XapakTepusyeT UCTOPK-
JecKoe pa3BUTVe MOTUBAIVIOHHO c(hephbl YTOOBHO-IIPABOBOTO BO3JECTBIUA
U COCTOUT B TOM, YTO, TI0 Mepe BCe OObIIEro MPUCIOCOOTEHNs Ye/IoBeKa K
COLMAIBHOM Cpefie, 1, CIeOBATENbHO, TOTYNHEHSI €T0 OMOMOTIYeCcKOi Mpu-
ponbl (MMITY/IbCBI, CTPACTM, VHCTMHKTBI) COIMAILHON Ipupofe (IpaBuiia,
HOPMBI, LIeHHOCTH), B CUCTeMe C/Iep>KMBAIOIIMX MOTUBOB IIOCTENIEHHO YMEeHb-
IIAeTCS YE/IbHBII BeC CTpaxa Iepef CTPOroii Kapoii 1 BO3pacTaeT YBaXKeHMe K
3aKOHY 1 OCO3HaHHasl HEOOXOIMMOCTD COOJTIOfIeHNS ero TpeOOBaHMIL.

3aKOHOMEPHOCTDb IOJKPEIUICHNs NPEeBEHTUBHON MOTMBAIVM yKa3bIBa-
eT, 4YTO B Mepe, B KaKOJl yrOMIOBHO-IIPAaBOBbIE 3aIIPEThl COITIACYIOTCS C MO-
paJIbHBIMU 3aIIpeTaMy 00111eCTBa, ICUXO/IOTMYeCKasi OCHOBA C/IeP>KMBAOIMX
MOTVBOB ITOBEIeHVS IIOAKPEIIsIeTCsl HpaBCTBEHHOI MoTuBanyeit. Mepa Ta-
KOTO IIOZIKPeIUIeHNsI 3aBUCUT He TOIBKO OT MOPAIbHOTO 0OOCHOBAHMS KPM-
MUHa/IM3aIY, HO U OT IIeHHOCTHBIX YCTAHOBOK CaMOJ TMYHOCTM, CTEIIeHN
ee MHTerpalyyi B COLMANIBHYI0 CHCTEMY U YCBOEHMS MOpaabHbIX HOpM. Kak
orMmeyvan B.M. Koran, ycuienue yronoBHO-IIpaBOBOTO BO3[IEVICTBMA IIPONC-
XOIWT 32 CYeT IOfIK/II0OYEeHNA K HeMy TaKJMX BHYTPEHHUX IICUXOMIOIMYEeCKUX
KOHTPOJIEPOB MHAMBUIYAIbHOTO IOBEJEeHNA, KaK YyBCTBO BVHBI U CTBIJIA.
Vicxops 13 aT0r0, aBTOp GOpMYINpyeT 3aKOHOMEPHOCTD: YeM IIpe MOpPaib-
Has OCHOBA YTOJIOBHOTO KOJIeKca, TeM BbIIIe (IIPY IPOYMX paBHBIX YCIOBUAX)
ero a¢pdexrnBHOCTD [Koran B.M., 2011: 277-294].

OpnHaKo 3HAYNUTEIBHYIO YaCTh YTOTIOBHO-IIPABOBBIX 3aIIPETOB HEBO3MOXK-
HO OIIEHUTb C MOPA/IbHOI TOYKM 3peHus. TeM He MeHee HMOAKPEIUIATH UX

153



Poccurickoe npaBo: COCTOSIHNE, MepCriekTnBbl, KOMMEHTapun

IelICTBYe MOPAJIbHBIM CO3HaHMEM BO3MOXXHO, €C/IM BK/IAJbIBAaTh B 3TO CO-
3HaHVe IPUHIVI MOPATbHOI OTBETCTBEHHOCTY 3a COO/IOeHVe IIPAaBOBBIX
HOPM, aMOPa/IbHOCTY IIPECTYIHOTO MOBEEHNA ¥ MOPAIbHON OIPaBJaHHO-
CTV IpUMEHeHMs yronoBHoro Hakasauus [lenpux H.B., 2023: C. 69-81]. Bo-
IJIOLIEeHMEe 3TOTO MPVHINIIA IPEIIOIaraeT BBICOKOE JOBepHe K TOCYyNapCTBY,
IPMHUMAIOIIEMY 3TV HOPMBI, I BBICOKOE IIPaBOBO€ Ka4eCTBO CAMIX HOPM.

3aKOHOMEPHOCTb YCWIEHUs NPEBEHTUBHON MOoTuBanyyu. OHa BbIpakaeT
3aBUCUMOCTb PEe3yJIbTaTUBHOCTY IPENYNPEAUTEIbHOIO BO3IECTBUA YroO-
JIOBHOTO 3aKOHA OT COLMAIbHO-TICUXOTIOTMYECKOTO CAMOYYBCTBIUA TPaXK/laH,
00YC/IOBIEHHOTO 00BEKTYBHBIMI COLMATbHO-9KOHOMUYECKIIMY YCIIOBUAMU
VIX >KU3HU, BIVAIOIVIMA Ha CYyObEKTBHOE BOCIIPUATHUE JIUI[OM CTUMYJIOB U
AHTUCTUMYJIOB TIPECTYIIHOTO TOBENEHMA U TSXKECTU HAaKa3aHMA 3a €ro Co-
BepuieHue. II0CKONbKY OlLleHKa CTeleHM KPVMMUHAJIbHONM «BBITOABI», TALOT
U JINIIEHN, VICTIBITBIBAEMBIX JINIIOM OT HaKa3aHUs, 3aBUCUT OT YPOBHS €0
JKM3HM, IIOCTO/IbKY: 4€M BBIIlI€ Ka4eCTBO >KM3HM YETI0BEKA, TEM «HEBBITOfI-
Hee» JIJIs1 HETO IIPECTYIIHOE ITOBeleHNe, TeM 0O0JIbllle ee Pa3phlB C YCIIOBUAMUI
OTODBIBaHVA HaKa3aHVs, a CTIelOBAaTeIbHO, CY/IbHEE aHTUKPYMMHAIbHAS MO-
tuBauus [[anpnepun V.M., 1982: 95-96].

[TopTBep>K/IeHNEM JJaHHOM 3aKOHOMEPHOCTM CIY>KUT TOT (aKT, 4TO II0
Mepe YIy4dlleHNs COLMATbHO-3KOHOMUYECKNX TOKa3aTeell ypOBHA JKU3HA
B Poccuu ¢ Havama 2000-x rogoB (B 4aCTHOCTH, CHVDKEHMS YMC/IEHHOCTIL JINLL
C JICHe>KHBIMM JIOXOJaMM HIDKe TPaHMIBI O€JHOCTY, COKpAIleHV YpOBHS
6e3paboTu1ibl)’ ¥ MOBBIIMIEHNA CTEIIEHN YHOBIETBOPEHHOCTU POCCHUAH Pas-
JVYHBIMM aCIeKTaMM >KM3HU®, HaunHasA ¢ 2007 T U 10 HACTOAILETO BPEMEHN
HaOJII0aeTCs YCTONYMBast TEHIGHIVSI K CHVDKEHWIO YPOBHS IIPECTYIIHOCTH,
cocraBusiiero B 2022 . 1 966 795 npecTymieHnir’.

CrenoBaTe/NbHO, /I YCWICHMs IPEBEHTVBHONM MOTUBAIY HeOOXOAMO
IKoOMBATBHCA Ja/bHENIIero MOBBIIIEHMs KayeCTBa XKM3HU Hapopa, 6/1aroco-
CTOSIHVA TPaXJaH ¥ CTEIEeHNU UX YHOBIETBOPEHHOCTM COLMA/JbHBIMU O7a-
TaMIL.

7 CM.: UnCIeHHOCTb Hace/eHNsl, MMEIOLIero CpefHe/yleBble eHe>KHbIe TOXOfbl HIDKe
BE/IMYMHBI IPOXKUTOYHOTO MUHUMYMA, 11 BepUINT JeHEKHOTO JOXO/a, ANHAMUYECKIE PSIIbL.
Available at: URL: https://rosstat.gov.ru/folder/13397); Pacuipenenenne obujero o6bema fe-
HEKHbBIX JIOXO[0B M XapaKTepUCTUKU AuddepeHanny TeHeXHbIX TOXON0B HACeTeHN.
Available at: URL: https://rosstat.gov.ru/folder/13723; YpoBenb 6e3paboTuiibl HaceneHus B
Bo3pacTe 15-72 jiet. Available at: URL: https://rosstat.gov.ru/labour_force; OcnoBHbIe moKa-
3aTeM SKIIMIIHBIX ycmoBuii HacenennsA. Available at: URL: https://rosstat.gov.ru/statistics/
zhilishhnye_usloviya (zara o6pamenns: 09.02.2023)

8 Cm.: Kutp B Poccum: 1999-2019. Available at: URL: https://wciom.ru/analytical-
reviews/analiticheskii-obzor/zhit-v-rossii- 19992019 (mata obpamenus: 09.02.2023)

° Cwm.: lannbie I'TIAI] MBJI P® o coctosguun npecrynroctyu B Poccyi ¢ 2006 mo 2022 rr.
Available at: URL: https://mBa.pd (mara obpamenns: 09.02.2023)
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2.3. CounanbHO-NCUXONOrM4ecKkue 3aKOHOMEepPHOCTU 06bemMa
N penpecCcuUBHOCTU YroJIOBHO-NPaBOBOIro BO3AEeNCTBUSA

9TO0 3aKOHOMEPHOCTH, BBIpa)Kalollyie KOINYeCTBEHHYI0 CTOPOHY, T.e. 00'b-
€M VI pelpeCcCUBHOCTD YTOIOBHO-IIPABOBOT'O BO3/IE/ICTBIIsI HA 001eCTBEHHYIO
IICUXOJIOTMIO U IIpaBOCO3HAHNE. CPC,IH/I HIX MOTYT ObITDH BbI[JC/ICHDI:

3aKOHOMEPHOCTb «yMEHbIIEHNA» YTOJIOBHO-IIPAaBOBOII OIIEKV TOCyHap-
CTBa HaJl OOIeCTBEHHbIM CO3HaHNMeM M IoBefeHMeM. OHa BBIABIIAET, YTO
II0 M€p€ TOro, Kak II0[ BIMAHVEM o61uer0 COOMOKY/IBTYPHOTO Pa3BUTUA
TIOBBILIAETCA YPOBEHb OOIIECTBEHHOTO IPAaBOCO3SHAHMA, MIEONIOTHYECKOe
(BocnmTaTenbHOE, IIeHHOCTHO-OPMEHTAI[IOHHOE) BO3JIEIICTBIIE YTOTOBHOTO
IpaBa Ha CO3HaHMe TPaXK/laH OC/MabNAeTcA, 0OyCIOBIMBasA U3MEHEHME €ro
Cof€p>KaHuA OT TOTA/IbHOM MMIIEPATUBHOCTU O 3HAYNTEIbHOM ONCIIO3U-
TUBHOCTH, OT abCoMOTHOTO MIPpUHYXAEHNA O OTHOCUTENTDBHOTO Y6C>K,E[CHI/IH,
CTUMY/IMPOBAaHNA U MOOIIPEHNA CaMOUCIpPaBlIeHN. JTa 3aKOHOMEPHOCTD
MIOATBEPIK/IA€TCA He TONBKO MCTOPUYECKOV TeHJEHIMeN CMATYeHus Kapa-
TE/IbHOTO COOEP KaHUA HaKaSaHI/If/l, HO 11 BO3BHMKHOBEHMEM U pacUIMPpEHNEM
VHCTUTYTOB OCBO60)K,H€HI/IH oT YI‘O)’IOBHOﬁI OTBETCTBEHHOCT!M M HAaKa3aHWA.

3aKOHOMepHOCTb KojleOaHysA MHTEHCUBHOCTI YT'O/IOBHO-IIPAaBOBOTI'O BO3-
meiictByA. OHa BBIp@)KaeT 3aBMCUMOCTDb XapaKTepa M MeXaHM3Ma YTOJIOB-
HO-TIPAaBOBOTO BO37IeNCTBUA (MHPOPMAI[MOHHOTO, IIeHHOCTHO-OPUEHTALN-
OHHOTO, IpefyIpPeINTeIbHOIO0, YaCTHOTO IIPEBEHTVBHOTO, KapaTeTbHOTO
BO3JIEIICTBIA), OT MeHee CTPOTUX K 60/iee CTPOTMM MepaM YTOJIOBHO-IIPAaBO-
BOTO XapaKTepa), OT YPOBHA IPpaBOCO3HaHMA IMIHOCTH, KOTOpass COCTOUT B
cIegyrmeM: 4eM BbIIIEC CTCIICHD Kp]/[MI/[HOI‘eHHOﬁI HaIlpaB/IEHHOCTN JIMYHO-
CTHu, €€ HeYCTOI?I‘II/[BOCTI/I " CKIOHHOCTU K COBE€PUIEHNIO IPECTYIIEHNA, TEM
VIHTEHCUBHEE YTO/IOBHO-IIPAaBOBOE BO3JIE/ICTBUE HA Hee; M HA0OOpOT, 4eM
BBIIIE YPOBEHb IPAaBOCO3HAHNA JTMYHOCTY, TeM TaKOe BO3JIelICTBME crabee
(orpaHn4eHo GpopMaIbHBIM [IeiICTBMEM YTOIOBHOTO 3aKOHA).

3aKOHOMEPHOCTD IICYIXO/IOT MM B3aMMOJIeJICTBYA 001IeCTBa M TOCYAAapPCTBa
B YTOJIOBHO-TIPaBOBOII c(hepe 3aKII09aeTCs B CIeAYIOeM: II0 Mepe TOTo, KaK
VX VHTEPeChl CXOJATCS, B YTOJIOBHO-IIPABOBOM BO3JENCTBUM Ipeobmaja-
€T IICUXONIOTNA COTPYIHMYIECTBA U TOCYAAPCTBO OTPAHNYMBAET 00 beM yro-
JIOBHO-TIPaBOBOJI perpeccui B 00IeCTBEHHBIX MHTepecax. VI Hao60poT: 110
Mepe TOro, Kak o0lLlecTBeHHbIe U IOCYJapCTBEHHBbIE MHTEpechl Bce Oonee
pacxomATcA, B YTOJIOBHO-IIPaBOBOM BOSJICI?ICTBI/II/I TOCIIOACTBYET IICUXOIOT A
KOHTPOJIA («JOMUHMPOBAHMA»), U TOCYJAPCTBO HaPaIVIBaeT 00'beM yTroIoB-
HO-TIPABOBOI PENPECCUN B CBOMX MHTEPECAX.

Y oTmedeHHOJ BBbIIIe 3aKOHOMEPHOCTU IICUXONIOTUN BSaI/IMO}IeI;'ICTBI/IH
ob1recTBa 1 BIACTH B YTOIOBHO-TIPAaBOBOI cdepe ecTb KpaifHee ¥ MOTOMY
Kpaf/‘IHe HEXENMaTeIbHOE IIPOABJIEHNE, KOTOPOE MOXET OBITH BbIpa’X€HO B CJIe-
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AYIOIIeN COLMaNbHO-IICUXOIOINYEeCKOI 3aKOHOMEPHOCTU — YCUIEHUS PO
VI MepbI YTOJIOBHO-IIPABOBOTO BO3MEVICTBYS B YCTIOBUAX MOTUTUIECKOTO aH-
taroHusMa. Korga B mpexx/ie OTHOCUTE/IBHO €[THOM COLIIyMe B CUJTY COLIM-
aJIbHO-9KOHOMIYECKVIX, OMTUYECKVIX IPUYMH 000CTPAETCS IPOTUBOpEYIe
B3IIAIOB Y VI[J€0JIOT NI OOIIeCTBEHHBIX KJIACCOB VIV IPYIIIL, 00'beM 1 perpec-
CMBHOCTb YTOJIOBHO-IIPAaBOBOTO BO3JIeJICTBNA BO3PACTAIOT, IOCKOJIBKY OHO
Ha4MHAeT JICIIO/Ib30BaThCA He TOMBKO JUIS IPOTUBOAENICTBMSA 00IeCTBEHHO
OIIaCHOMY TIOBEIeHNIO, HO U B IIeJIAIX YAEPKaHM UV 3aBOEBAHMA BIACTI.

Oco6eHHO 3aMEeTHO [eICTBIE TOI COLMAIbHO-TICUXOIOTMYECKO 3aKO0-
HOMEPHOCTY B HEPHOJ, PEBOMIOIVIOHHBIX NOTPSICEHNI, KOT[ja PO/Ib U MpPK-
CYTCTBYIE YTOJIOBHOTO 3aKOHOJIaTeIbCTBA B OOIECTBEHHOI KM3HY 3aMeTHO
HOBBILIAIOTCS, TaK KaK ero HauMHAIOT aKTMBHO NPYMEHITh B KauecTBe MH-
CTPYMEHTA COLVIAIbHOI 60pbObI. Takye coObITIA 0OBIYHO COIPOBOXIAAIOTCS
«ddexTom OymepaHra»: cHavajaa IpaBsIINe MUTHl AKTUBHO IPUMEHSIOT
YTOJIOBHBI 3aKOH KaK MHCTPYMEHT yep>KaHus BIACTY,  3aTeM IIpUILe/e
VIM Ha CMEHY CMJIBI VICTIOJIb3YIOT YTOIOBHO-TIONIMTIYECKIe CPeliCTBA IPOTUB
IPEXXHNX 9JIUT C IIe/IbI0 3aBOEBAHVIA B/IACTI.

C TOYKM 3peHNs MepBl yTOTIOBHO-TIPABOBOTO BO3JIEICTBYISI Ha OOIIeCTBEHHYIO
KVI3HD II0JIe3HO OTMETUTD ellle OfHY 3aKOHOMEPHOCTb, BHIPYKAIOIIYIO 3aBVICH-
MOCTb 00'beMa U PelpecCUBHOCTY YTOIOBHOTO IIpaBa OT HAIVIOHAIBHO-TICUXO-
JIOTMYeCKVX 0COOEHHOCTEVI Pa3/IIHbIX HAPOLOB, «HAIVIOHA/IBHOTO XapaKTepa»
(pedb MIeT O TAKMX STHOICHXOIOTMIECKMX PAaKTOPaxX, KaKk BHYTPeHH:A cBOOO/Ia,
VHUIVIATUBHOCTb, COLIMATIbHAA aKTVBHOCTD, CAMOCTOATEIbHOCTD, CKITOHHOCTD K
KOMIIPOMIICCY, KOHCEpBaTu3M, maTepHanusM) [Bynar B., 2002].

B 3HaunTeNbHOIT CTETIEHN TEMU VTN MHBIMY OCOOEHHOCTAMY IICUXNYECKO-
ro CKIajia Hapoja OOBACHAETCA M 3aBBIIICHHBIN YPOBEHDb €r0 KapaTelbHbIX
IpUTA3aHNit (IpepyIokeHns 00 yXXeCTOUeHMN HaKa3aHMil, O NPYMEHeHNN
CMEpTHOJI Ka3HM, HepasBUTOCTb MeAMALIMM B Pa3pelIeHNH YTOIOBHO-IIPaBO-
BBIX KOH(/IMKTOB), Ha/lM4ye KOTOPOTO IMOATBEP>KJAeTCsI COLVIONTOTMYeCKIMU
uccnepoanuamu [Parnmos V.M., 2016: 200-209]. He 3ps B Hayke TOBOPAT
O IIPMCYIIeM Hallell MEHTaJIbHOCTY YTOIOBHO-IIPAaBOBOM NJieali3Me, O IIIy-
00KO YKOpEHMBIIIEMCS B 00IIeCTBEHHOI IICUXO/IOTMY MHeHNN 00 3 deKTNB-
HOCTY KPVMUHA/IM3AL[IOHHOI MPAKTHUKY B PeIleHNI COLMaIbHBIX IPOo6eM
[KopobGees A.J1., 2019: 86, 89, 246], 0 CBOIICTBEHHOM 3HAYUTETbHON 4acTU
Hapoja ¥ MHOTMM 4YJMHOBHJMKAaM KapaTe/lIbHOM MBIIUICHNM, O MEHTa/IbHOM
YCTaHOBKE Ha pellpecCHBHbBIE METOABI PEryIMPOBaHNs KOHQINKTHBIX OTHO-
wenni [babaes M.M., Ilynosouxus 10.E., 2020: 78-82].

OTMedeHHble (PaKTOPLI, 6€3yC/TIOBHO, ABAITCA COILMATbHO-IICUXOJIOTH-
JeCKOJl TOJOIIEKOI ¥ MUTATe/IbHON Cpefoil GOpMUpPOBaHNA COOTBETCTBY-
IOIIlell MOJIe/IM YTOIOBHON MOJIUTUKY U JOKA3bIBAIOT 3aKOHOMEPHOCTD: YeM
6oree yKOpeHeHa B OOILIECTBEHHOI IICHXOJIOTUMY UJies] CUIBHOTO TOCYHap-
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CTBa, TEM BbIIIE POJIb ¥ M€pa 3aAlIPETUTE/IbPHO-KAapaTE/IbHbIX MHCTPYMEHTOB
YIIpaBlI€HUA O6H.1€CTB€HHBIMI/I ImpongeccamMit.

2.4. 3aKOHOMEPHOCTU COLMAJIbHO-NICUXOJIOrNYECKOro
BO34EMCTBUS HaKa3aHUi

Kax mmcan Y. Bekkapma, «crefyeT ynoTpeOnATh TONIBKO TaKye HakKasa-
HIsA, KOTOpbIe NPY COXPAaHEHUM COPa3MEPHOCTM C MPEeCTYIUIEHUAMM IIPO-
u3BOAMIM OBl HambosIee CUIbHOE U Hambosiee JINTENbHOE BIleYaT/IeHue Ha
RyLIy /el 1 Opl1y Obl HaMMeHee MyYMTe/IbHBIMY /IS TeJIa IPeCTyIHIKa»
[bexkapua Y., 2004: 103]. Cpeny 3aKOHOMEPHOCTEN!, XapaKTepU3YIOMINX CO-
L[1a/IbHO-TICUXO/IOTMYECKII TeHe3)C Y MeXaHM3M BIMAHKA HaKa3aHUl, lie-
J71eCO0OPa3HO BBIJIEINTD:

3aKOHOMEPHOCTU Ka4eCTBEHHOIO I KOMNYECTBEHHOTO CMATYeHMs Kapa-
TEJIPHOTO COfiep>KaHNA HaKas3aHVsd, BbIpXalolyie TeHOeHLINN €T0 PasBUTUA U
3aK/II0YAIOIIVeCs] B TOM, YTO IO Mepe POCTa KYIBTYPbI 00IIecTBa M YCBOSHVS
COLVA/IbHO-TIO/IE3HBIX YCTAHOBOK V1 LIEHHOCTEN IPOMCXOAUT IIOCTEIIEHHOE OCTIa-
O/1eHVIe pelIpecCBHOCTY HAKA3aHMIL: OT OO'bEKTYBHOI K BUHOBHOV OTBETCTBEH-
HOCTY, OT HEOTPAHIYE€HHOJ K OTPaHIYeHHO (YMEHBIIIEHHO) BMEHAEMOCTH, OT
TeJIECHbIX HaKa3aHWiI K IPAaBOOTPaHNYNTETbHBIM, OT KO/UIEKTYBHBIX (TPyIIITO-
BBIX) K VIHAVBYY/JIbHBIM HAaKa3aHVAM, OT UJIeM BO3ME3NINA JO VCIIPAB/IeHN
KaK Lie/IVl HaKa3aHMs, OT JOCTVDKEHV Le/lell HaKa3aH!sA «I00I1 LeHO» 10 UX
OCYILIECTB/IEHNA «MaJIOl KPOBBIO» (IKOHOMUM PeIIpeccyit), OT MOHATHUI O CIpa-
Be[IMBOCTY HaKa3aHMA B (popMe Ta/IMOHA JIO afleKBaTHOCTY €T0 KapaTelbHOTO
COfiepXKaHMsI XapaKTepy M CTelleH) OOIeCTBEHHON OIIACHOCTI NPeCTYIUIeHNS,
06CTOATENIBCTBAM €r0 COBEPIICHYIS 1 IMYHOCTY BUHOBHOTO, OT IJIABHOI J10 Cy6-
CUJVIAPHOJ POV HAKa3aHNsA B COLIMIA/IbHOM PETyIMPOBAHMUMN.

3aKOHOMEPHOCTY TNPEeAYNPEAUTEIBHOTO U MCIPABUTENbHOTO BO3JIEN-
CTBMA HaKa3aHNUA Ha COIMAIbHO-IICUXOTOIMYECKYI0 chepy MMIHOCTHU, Xa-
PaKTepu3yIoT CTeneHb ero BaMAHKA. OHa TeM 3HauMTe/IbHee YeM BbIlle OT-
HOCHUTe/IbHAs IIeHHOCTh 0J1ara, KOTOPOTrO JIMIIAaeT HaKa3aHue; YeM CUIbHee
B MacCOBOM CO3HaHMM MBIC/Ib O HEOTBPATMMOCTM ¥ He3aMe[IUTe/IbHOCTH,
HEOTJIOKHOCTY IIPMMEHEHN HaKa3aHMA MPECTYIHNKA; Ye€M aJjeKBaTHee T:-
JK€CTb KapaTeJIbHOTO COfep>KaHMA HaKa3aHUA OIACHOCTU IIPECTYIUICHNS;
YeM BbIIlle CTeIIeHb MOPa/IbHOI'O HETOOBaHMs 001IecTBa ¥ CaMOro cyObeKTa
OTHOCUTE/IBHO 3aIPEIeHHOTO ITOBEIeHNA.

3aknouyeHve

"3 €OMHCTBa OMOIOTYECKOTO U COOMA/IbHOTO, CO3HATC/IbHOI'O U 6eccos-
HaTE€/IbHOT'O B IIOBENEHNN YE€TIOBEKA CIENYET, UTO 6asoBble TIapaMeTpbl CUCTE-
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MBI YTOTIOBHO-IIPAaBOBOTO BO3JEVICTBMS JO/DKHBI HAaCTPAMBAThCS C YIETOM
O0IMX 3aKOHOB IICUXMKV ¥ COLMATbHO-IICUXOTOTMYECKNX 3aKOHOMEpPHO-
CTeil, a KOHKPEeTHbIe TTapaMeTPbl OCHOBBIBATHCS Ha CIEIVAIbHBIX COLMAIb-
HO-TICMXOJIOTMYeCKVIX 3aKOHOMEPHOCTSIX YTOJIOBHOTO IIpaBa.

B cBsi3u ¢ aTMM B paboTe BbifiesieHbI 001Me (acconuanuii, BOCIPUITHS
¥ YCBOEHUSI, MHEPTHOCTY MbILUIEHN S, CTePEOTUNN3ALNMY, OTITUMA/IbHOI MO-
TUBAIUI) ¥ CIIelaabHble COLMATbHO-TICUXOMOIMYeCKe 3aKOHOMEPHOCT
(IICMXOCOIAIBHOTO BO3/IEVICTBYISI YIOJIOBHO-IIPABOBBIX 3aIIPeTOB M HAaKa-
3aHMIT, MOTUBAIVIOHHOI cepbl, 06beMa 1 perpecCUBHOCTI YTOJIOBHO-TIpa-
BOBOTO BO3MI€NICTBMsA). AHaMM3 9TUX 3aKOHOMEPHOCTEI MPUMEHUTENbHO K
COJlep)KaHMIO COBPEMEHHOTO YTOTIOBHO-IIPABOBOTO BO3/EIICTBUA TTO3BOISIET
0XapaKTepM30BaTh €ro KakK M30BITOYHOE U Ype3MepPHO CTIOKHOE, a, CTIef[0Ba-
TENIbHO, B MI3BECTHOII CTEIIEHU HepeleBaHTHOE B OOIeCTBEHHOM CO3HAHNMU
IUIS1 peryIMpOBaHysl TOBEAEHNS MHAVBUYYMOB.
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AHHOTaumua

CTpemMuTesnbHbIN PbIBOK, MPOM30LLIEOLLVIA 3a NMOCNegHNE OeCcAaTUNeTns B 061acTn Hen-
poBMONOrMM 1 MOJIEKYISIPHON FEHETUKM, akTyanuanposan npobseMy No3HaHus Hel-
POHHbIX U FTEHETUYECKMX OCHOB COLUMANIbHO 3HAYMMOro noseneHus. B pesynbrate Bce
Oonblue y4yeHbIX B 061aCTV COLManbHbIX U MOBEAEHYECKMX HAYK Ha4YMHAET NPOSBNSATbL
MHTepec K Nofo0HbLIM UCCNeN0BAHUSM C LieSbio CBEPKM U KOPPEKTUPOBKM Pe3ySibTaToB
cBOMX paboT B AaHHOM HanpasneHnn. KOpucnpyaeHums 1 B NepByio o4epenb yroaos-
HO-NpPaBOBble HAYyKW, HEe ABNSAIOTCS B AAHHOM CJlydae UckitodeHneMm. B kpyry nx cneuu-
a/INCTOB YXe OaBHO UVPKY/IMPYET MHEHME O TOM, YTO METOAMKU UCCNIEN0BaHUN, pe-
ann3yemMble B HayKax eCTECTBEHHO-HAYYHOIO LKA, 1 [OObIBAEMbIE MOCPEACTBOM MX
[AaHHbIE MMEET CMbIC/ NOCNeA0BaTeNbHO BHEAPATb B NPAKTUKY NPaBOOXPAHUTENBHOWN
neatTenbHOCTU. B cTaTbe copepxartcs pedyibTaTbl aHanmM3aa KJloYeBbIX TEHAEHLUMIA B 00-
NIaCT! NCNOb30BAHUSA HEMPOBNONOrMYECKON 1 FreHETUYECKOW MHPOPMaLMK B paMKax
yronoBHoro cyponponasoactea CLLUA no genam o TSXKUX HACUbCTBEHHBIX MPECTY-
nneHnax. K HMM crnenyet OTHEeCTW: NOCeoBaTesibHbIA POCT YMCa paccMaTpyBaeMbIX
YrOJIOBHbIX [EN, BK/OYAOLWMX AaHHbIE HEAPOBOMONOrMYeCKX NCCEeA0BaHNA; OTCYT-
CTBUE Y HEPOOMONIOrMYeCKMX [,0Ka3aTeNbCTB MOCTOSHHOIO «CMsryatoLero» ahdekTa;
6onee GnaroxenaresbHOe BOCMPUATUE CYAOM U MPUCSXKHLIMU HENPOAAHHLIX, Npen-
CTaB/ISEMbIX CTOPOHOM 3aluuTbl MO AenlaM O MPECTYNIeHUSX HECOBEPLUEHHONETHUX;
yBENIMYEHNE 00NN anenfIIUMOHHbIX Xanob 0OBUHSAEMbIX HA UTHOPUPOBaHWe OO He-
3 DEKTMBHOE NCMOJIb30BAHNE VX 3ALLUTHUKAMUN HEMPOBMONOrnieckon nHdopmaumm
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(B paMkax «cTaHgapTa CTpukieHaa») n npu 9ToM HeENPONopLMOHaibHO 60MbLLONM MPo-
LIeHT X yO0BNETBOPeHns; pakTnieckoe TpeboBaHne CynoM OT aiBOKATOB MOCTOSAHHO-
ro MOHUTOPUHIa HOBEMLLMX UCCNe0oBaHN B JAHHOM 06nacTu, Npy OAHOBPEMEHHOM
NPUMEHEHUN aHaNIorMYHOro CTaHaapTa Kad4ecTsa NpodeCCnNOoHaNIbHOM AEATENIbHOCTU U
Mo OTHOLLUEHMIO K caMmoMy cebe. OTMeuas pacxoxaeHne 3TUX NPaBoNPUMEHUTESbHBbIX
TEHOEHLMI C NOSNIOXKEHUSMU TPAANLMOHHBIX COLMONOMMYECKNX TEOPUI, OObACHSAOLLNX
npMpoay NPOUCXOXOEHNS coumanbHbIX AeBnauunii, asTop GopMynmpyeT psa nonemm-
4YeCKMX TE3NCOB, Hay4YHOE M NpakTuyeckoe 06CyXaeHMe KOTOPbIX, MO ero MHeHUIo, Cno-
COOHO onpenennTb NepPCcnekTUBbl UCMOMb30BAHUS AOCTUXEHUIA BUONOrMYECKON Haykn
ON5 Pas3BUTUSA OTEYECTBEHHON ChepPbl YrONIOBHOM IOCTULLUN.
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(MAQA).

BnarogapHocTu: ctatbs onybnkoBaHa B pamkax NpoekTa rno noanepxke nyénvkauuni
aBTOPOB POCCUNCKIMX 0OPaA30BaTESIbHBIX M HAYYHbIX OPraHN3aLmii B HaYYHbIX U3OaHNSX
HWY BLUS.
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Abstract

The breakthrough in neurobiology and molecular genetics over the last decades has
made the problem of understanding the neural and genetic basis of socially significant
behaviour more topical. As a result, an increasing number of representatives of social
and behavioural sciences are becoming interested in such research in order to reconcile
and adjust the results of their developments in this area. Jurisprudence and, first of all,
criminal-legal sciences are not an exception in this case. Their representatives have
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long circulated the opinion that it makes sense to consistently introduce the research
methods implemented in the sciences of the natural science cycle and the data extracted
through them into the practice of law enforcement. This article presents the results of
an analysis of key trends in the use of neurobiological and genetic information in US
criminal proceedings for serious violent crimes. These include: a consistent increase
in the number of criminal cases being tried that include neurobiological research data;
the lack of a permanent “mitigating” effect of neurobiological evidence; and more
favourable court and jury perceptions of neurodata presented by the defence in juvenile
delinquency cases; an increase in the proportion of appeals by defendants alleging
neglect or ineffective use of neurobiological information by their defence counsel in the
investigation and trial of criminal cases and, at the same time, a disproportionately high
percentage of such appeals; the courts’ adherence to the position that demonstrating
an increased risk of antisocial behaviour, with an increased risk of harm to the child’s
mental health, is the most effective way to ensure that the defendant’s defence counsel
is able to demonstrate an increased risk of antisocial behaviour. In doing so, the court
actually requires lawyers to constantly monitor the latest research in the field, setting a
similar standard of professional quality for themselves. Noting the discrepancy of these
law enforcement trends with the provisions of traditional sociological theories explaining
the nature of the origin of social deviations, the author formulates a number of polemical
theses, scientific and practical discussion of which, in his opinion, can determine the
prospects of using the achievements of biological science for the development of
domestic criminal justice.
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BBepeHue

CpeplmMBIIAsACA B IOCTIEHNE AeCATUIETIA PeBOMIOLNA B 00/IacTy Helipo-
HayK (neuroscience) — 3a(MKCHMpOBaHHBI MIPOBOJI HAYYHOII OOIeCTBEHHO-
cTpi0 ¢akT. JJaHHOe MEeXAMCUMUIUIMHAPHOE HAIpaB/IeHNe CIelaI3upyeTcs
Ha U3y4eHUM (QyHIaMEHTaIbHBIX IPYHIUIIOB pabOThI MO3Tra U LIeHTPaIbHO
HepBHOII cucteMsl (ganee — ITHC) B 1enAx oObACHEHNA CYIHOCTY MBIIIIE-
HIA, TTAMATY, MHTE/UIEKTA ¥ CO3HATE/IbHOI AeATeNbHOCTI. MarucTpaabHblit
IyTb PasBUTHA COBPEMEHHOI HEMPOHAYK!U VIV HePOOMONIOTUY COCTOUT B
M3Y4eHNN IPUHINIOB GYHKLIMOHMPOBAHNUA U Pa3BUTIA HEPBHON CUCTEMBI Ha
MOJIEKY/IAPHOM, KJIETOYHOM YPOBHE, Ha YPOBHE OMO/IOTMYECKNX HePOHHBIX
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ceTell ¥ CTPYKTYPBI MO3Ta B HOPMa/IbHOM ¥ ITaTO/IOrn4eckoM cocrostiuu [Cy-
makoBa T.M., 2022: 180]. [Tporpeccy B ;aHHOI 00/IACT UCCIIETOBAHNI CIOCO6-
CTBOBAJIO IIOSIBJIEHIE U CTPEeMUTEIbHOE PAa3BUTVIe HEVHBA3UBHBIX TEXHOIOT M
HeJIpOBM3Ya/IM3aLU: MarHUTHO-pe3oHaHcHo ToMorpaduu (MRI), dynkmm-
OHAJ/IbHOJI MarHUTHO-pe3oHaHcHou Tomorpaduu (fMRI), mosuTpoHHO-3MUC-
cnonnoit Tomorpadun (PET), omHODOTOHHOV 3MICCHOHHO KOMITBIOTEPHOI
tomorpadum (SPECT), maranrosuuedanorpapun (MEG), BokcenbHoiT MOp-
¢domerprm (VBM) u pszfa apyrux, IO3BOJLAIOMIMX TIO/TYYaTh JAHHBIE O CTPYK-
Type 1 aKTMBHOCTY MO3ra B Buje n3obpaxennit [[Tonyounckas C.B.,2019: 14].

ITo pesynbraraM MCCIe[OBAaHWIT B JaHHOI cdepe MOCTENeHHO Bce 60b-
1Iee TIOTBeP>K/ieHMe HaXOUT TUII0Te3a, B COOTBETCTBUM C KOTOPOIT SMOLIUNU
B MO3Ty 4YeJIOBeKa PeryIMpYITCA MepapXM4eckyl OpraHM30BaHHON KOPKO-
BO-JIMMOMYECKOI! 1IeNbI0 B COCTaBe MUH/A/NIEBUJHOTO Tesa, mpedpoHTanb-
HOJI ¥ IIepefHell TIOsICHOI KOPBI, ITMITIIOKaMIIa, TUII0TaIaMyca 1 psijia APYTUX
B3alIMOCBA3aHHBIX obmacteir [Davidson R.J., 2000: 591]. OHu y4acTByIOT B
KOHTPOJIe HEVIPOHHBIX IIeleil, 3alyCKAOIINX 3alUTHbIe, arpecCUBHbIE VN
usberampoluye nosegeHveckue Mogem. Ocobast ponb NPUHAIIEKUT IEPBBIM
TPeM U3 HMX: Ype3MepHasi peaKTUBHOCTb MIH/IATIEBUJHOTO Tela B COYeTa-
HJIY C HeaJleKBaTHO IpeppOHTAIBbHOII perysaiyeil (BCeacTBIe M3MEeHEHUI
B IIepeiHell II0SICHOI KOpe) YBeMMIMBaeT BEPOSITHOCTb arpecCUBHOTO II0Be-
nenns [Pavlov K.A. et al,, 2012: 62]; [Rosell D.R., Siever L.J., 2015: 260-261]".

Kpome Toro, mccrenoBaHusi mpy MOMOLIY COBPEMEHHBIX HEPOTEXHO-
JIOTMI YeTKO CBMJIETENbCTBYIOT: IMOBPEX/IEHUA TOJTOBHOTO Mo3ra (Ipexje
BCEro opOMTO(POHTANIBHOI KOPBI) YBEIMYMBAIOT PUCK MIPECTYITHOTO MOBe-
nenus. IIpogonpHoe (crmoniHoe) nccnenoanye 6omee 231 ThIC. YelOBeK U3
[IIBenuy 3apMKCHPOBAIO TPEXKPATHOE YBE/IMYEHEe YVIC/Ia HACU/IbCTBEHHBIX
IpeCcTYIUIEHNII TOCTIe YeperHO-M03roBoli TpaBMmbl (ganee — UMT), ¢ yue-
TOM IIONIPaBKM Ha feMorpadudeckue pakTopsl. AHAIIOTMYHOE VICC/IeJOBAaHVe
12 058 uenosek B PuHnsHgUM 110Kasano, 4ro YMT B eTckoM 1 MOZpoCTKO-
BOM BO3pacTe acCOLMMPOBANIOCH C 1,6-KpaTHBIM YBeIMYeHeM IPECTYITHO-

' BmecTe ¢ TeM HEKOTOpBIE CITeINaVICThI CKEIITUYECKN OLIeHNBAIOT KaK METOAVKY, TaK U
TeopeTmIecKe BEIBOAbI MOKOOHBIX mccmefoBanmil. [1o Mx MHEHMIO, TTIOKOOHOE «KapTHPOBa-
HUe» MO3Ia, Ilepedlc/ieHNie OTJe/I0B MO3Ia, YYaCTBYIONX B IICUXNYECKOM OTBETe TOTO M/
MHOTO CBOJICTBA, MaJIO laeT B IUIaHe MOHMMAaHMs OOIero MexaHn3Ma HeIlPOHHO KOppes-
UM C ICUXMYECKVMMIY TePEKUBAaHUAMY, 00YCIIOBIEHHBIMI ABJICHUAMI COLMAIBHOTO CBOII-
cTBa: «VIMeromyecs IpUMepsI UCCIEHOBAHMIT 13 00/IACTI COLMATBHON HEIPOHAYKY HUKAK
He IOAJEepP)KMBAIOT CTAaTyC IOC/IeNHEN KaK CUCTEMHO, a KApTMPOBaHME MO3ra He 3aMEHsAET
CJIOXKHBIX OMOIICUMXOCOLMAIbHBIX Mofienelt. KoHeuHo, OTHenbHOe 3HaYe e MIMEIOT METOIMKIA
MCCTIE{OBAHMIL, UCIIONb3yeMble B HellpoHayke. OHM pasHOOOPasHbI 1 HEPEKO BBICOKO IIPO-
ByKTUBHBL Tak, 3aMepbl pM3MOTOINIECKNX TaPaMeTPOB MHOTO TOYHEe OTPAXKAIOT IMOLNO-
Ha/IbHble TePeXKVBAHNS YeT0BEKa, HeKE/IV OTBEThI Ha OIPOCHYIKY, MHbIe GOPMBI CAMOOTYETa
VIV HETIOCPeNCTBeHHOe HaboeH e 3a oBefeHneM. Ho 10 HacTOsIIero My/IbTUANCIIMIUIN-
HapHOTO IIOfIX0fa OueHb faneko». CM.: [Xonmoroposa A.B., Perukosa O.B., 2017: 14-15].
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CTI BO B3POCIIOM BO3pacTe (110C/Ie MCKTIOUeHNA CTaTUCTUYECKO TOTPEIIHO-
ctn). [Ipuaem geru, nepenecmne YMT B BoszpacTe 1o 12 y1eT, 3HaUUTETBHO
paHbllle Ha4a/Il KPMMMHAIbHYIO «Kapbepy», 4yeM InepeHecune YMT nmocme
12 net. T UCCIeNOBaHNA MOKA3bIBAIOT, YTO MHpOpMauys 06 ocobeHHO-
CTAX CTPYKTYPBI 1 QYHKIMI MO3Ta, HE3aBYCUMO OT TOTO, OIIOCPeJJOBAHBI JIN
OHU VHAVBVIYa/IbHBIMY OCOOEHHOCTAMM Pa3BUTV HEPBHON CUCTEMBI VU
npsMbIM Gu3nIecKuM (TpaBMaTHYeCKM) BO3JIENCTBIEM B Ooree MO3qHEM
BO3pacTe, MOXeT OBITh HEMCTBUTE/IBHO IIOTIE3HON [JIs OIpefe/NeHns Kpy-
ra JIni, NMOABEPXKEHHBIX 00Jiee BBICOKOMY PUCKY IIPECTYITHOTO IOBEJEeHS
[Glenn A.L., Raine A., 2014: 56].

EcTecTBeHHO, YTO NpeXXHIE TeopeTUIecKue MOCTPOESHNUs OBeIeHYeCKIX
HayK U IpeXJie BCEro ICUXOIOTUY, NOABEPININCh BCECTOPOHHEI PEBUSUM C
TOYKM 3peHus 3adUKCUPOBAHHBIX HellpoHayKaMu (aKTOB 1 BbISBIEHHbIX 3a-
KOHOMepHOCTell. B xopie aToro npomecca nocreneHHo 0popMmnIoch HOBoe Me-
XIVICIMIUIMHAPHOE HAayYHOe HAIpaBJIeHNMe — KOZHUMUBHAS HelipoOUonoeus,
VICCTIEAYIOIIas B3aIMOCBA3b MEX/Y aKTMBHOCTBIO TOJIOBHOTO MO3Ta, a TaKXKe
npyruMu acrekramu ¢ynkumonuposanusa LIHC ¢ mosHaBaTebHBIMU IIPO-
neccamn ¥ nosefieHyieM. COOTBETCTBEHHO VIHTepeC K II03HAHMIO HEVIPOHHBIX
OCHOB COIVA/IbHO 3HAYVIMOTO IIOBEJeHVsI Ha4)HAaeT IPOSBIIAT Bce Oorblee
KO/IMYECTBO CIIEIVA/IVICTOB B 0OIACTYI ITOBEIeHYeCKIX VI COLMAIbHBIX HayK.

B kauecTBe mpuMepa Lie/ieco0Opa3HO yKasaTb Ha pe3y/IbTaThl UCC/IEfOBa-
HUJ I3BECTHOTO aMEePYKAHCKOTO CIeIMaINCTa B 00IacTy KIMHUIECKON IICH-
xonoruu u Heitpobuonorun T. Moddurrt. Ilo ee HabmogeHNAM, TPUMEPHO
5% Ma/bYMKOB CTaOWIbHO AE€MOHCTPUPYIOT IPU3HAKYU 9KCTPEMasbHO-aH-
TUCOLMAIbHOTO HOBefeHMs. [IpudeM BOKpYyr 31Ol IMpbl TPajULMOHHO
KO/IeO/IeTcsl M O/ MY>KUVH, BIIepBble apeCTOBBIBAEMBIX ITOJIMLIMEN B TIOJ-
POCTKOBOM BO3pPAaCTe, ¥ IPOLIEHT OCY>KIAE€HHbBIX B3POC/IBIX MOTOABIX MY>KUIMH
3a HaCM/IbCTBEHHbIE IIPECTYIVICHNA, U PaCIPOCTPAHEHHOCTD B MY>KCKOII I10-
OY/IALMAN AL C «aHTYCOLMANTbHBIM PacCTPOICTBOM MMYHOCTM» (antisocial
personality disorder).

OpnHako 3T JaHHBIE HEe COIMIACYIOTCS C AMArpaMMOli, eMOHCTPUPYIOLLeit
COOTHOLIEHNEe YVIC/Ia IIPaBOHAPYIIEHNIT ¥ BO3PACTa JINII, X COBEPIIVBIINX.
BepmuHa KpuBOI pacrosiaraeTcs B BO3pacTHOM IPOMEXYTKe oT 15 1o 20 jteT,
a JTOJIA JIML] 9TOTO BO3PACTa, BOBIEYEHHBIX B IPOTUBOIIPABHYIO NeATEIbHOCTD,
cocrasisieT 0koyno 65% [Moffitt T.E., 1993: 677-678]. O3nauaeT nmu Takas Kap-
TYHA TO, YTO B IIO[POCTKOBOM BO3pacTe YBeIN4NMBAETCS KOIMYECTBO JIIOfIel,
TOTOBBIX COBEPLINTb IPECTYIUIEHME, VIM, HAIPOTNB, He3HAYNTEIbHOEe, HO
cTabM/IbHOE YNCIO PaBOHAPYLINTeNeN (HanpuMep, Te e 5%) mpopyumpy-
eT Gosblilee KOMMYECTBO IPAaBOHAPYLIEHNUIT B IIOAPOCTKOBOM Bospacte? ITo
MHeHVI0 Mo duTT, 06€ 911 IPYIIIBI BHOCAT CBOII «BK/Iafl» B GOpMIUpPOBaHue
KPMBOI1 IeIMHKBEHTHOCTY: M He3HaunTenbHas (5-10%) rpymmna i, nposs-
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JISIIOIIMX aHTUOOIeCTBEHHOE MTOBEeHVe TOTO VIJIM MHOTO poja Ha KaXK/[OM
aTamne xu3un — life-course-persistent (LCP), u 6onplirast mogpocTKOBO-BO3-
pactHas koropra — adolescent-limited (AL), kopoTkass KpyMMHaIbHas Ka-
pbepa KOTOPOIi 3alO/HsAeT BepXYIIKY KPUBOI «BO3PACT-NPECTYIHOCTD».
BpemeHHYI0 IpMBEP)KEHHOCTDh MOAPOCTKOB U3 BTOPOJ I'PYIIIBI aHTUCOLIN-
aJIbHOMY CTUJIIO TIOBeIeHMsI aMepYKaHCKasl MCCIeOBaTeNbHIIIA OObACHSET
UIX CTpeMJIEHUEM IIPOJEeMOHCTPUPOBATh TaKMM 00Pa3oM CBOIO COLIMAIBbHYIO
3penocTh, IOPUANIECKUIT MOMEHT NPU3HAHNS KOTOPOJ 3I0Xa MOJepHMU3Ma
OTOIBMHY/IA TOPA3/0 Aajbllle OT Iepuoaa 610IOrNYecKoil 3pe/IoCTy, HacTy-
IAIOLIEro Terepb paHblle (BC/IEACTBYE 3HAYMUTENIBHOTO YIYYIIeHNs YPOBHS
XKV3HM), YeM B JOMH/IYCTPHUAIBbHYIO SIIOXY.

HanpoTus, CMHEPOM CTOJKOTO acOLMATbHOTO MOBEEHNUS Ha HMPOTsIKe-
HYM Beelt xusnu (ganee — LCP) y nmpuMepHO 5-10% Bcex My»XUVMH MIMeeT, IO
MHeHVI0 MopUTT, 6M0IOrnuecKyo OCHOBY B Bufie AUC(YHKIMIT HEPBHOI
cucteMsbl. [Tpu 9TOM ero oprandeckoe IPOUCXOKIEHNE He IMeeT UCKITI0UN-
TENIbHO OMOIOrMYecKoll feTepMuHupoBaHHOCTH. CKOpee, MHANBU/yaTbHbIe
pasmuM4Msi B COCTOSIHUY HEPBHOV CUCTEMBI IIOCTAB/ISIOT MCXOIHBIN MaTep-
a1 yIA HOC/IeAYIOIero B3aMMOMIEIICTBYS YeloBeKa C OKPY>Kalollell cpefoit
[Moffitt T.E., 1993: 685-689]. Takum o6pasom, Moddurt chopmynmnpoana
TE€OPUIO0, B COOTBETCTBUN C KOTOPOJ IPMMEPHO Ka Kbl JECATDIN WM Bafl-
LJaThIil PeICTABUTENb MY>KCKOJ MOMY/ISIINM He CIIOCOOEH aflalTUpOBaThCs
K B3aJMIMOJIEJICTBIIO C COLIMA/IbHOM CPEOil B CHTY MMEIOLINXCS Y Hero 61osmo-
riudeckux ocobennocreit. OgHol 13 GOpPM ero peakumy Ha pasandHbIe CO-
IVIaJIbHble KOHQIVMKTBI MOTYT BBICTYIIATh ¥ IIOCTYIIKY aHTHOOIIECTBEHHOTO
CBOJICTBa (B TOM YIIC/Ie MMEIOIIVie XapaKTep Gpu3nuecKoii arpeccun).

OnHOBpPEMEHHO aKTMBHOE Pas3BUTHE B IIOC/IEIHNE AECATUICTUA MOJIEKY-
JISIPHOJI T@HeTUKY CIIOCOOCTBOBAJIO BCIUIECKY MHTEpeca K M3YYEeHNIO IIPUPOJIBI
IPOVICXOXKJEHVST IHAVMBULYA/TbHBIX Pas/IN4Mil B IOBEEHUY MHIVBUIYYMOB.
OTuM 3aHUMaeTcs NoBefeHYecKas reHetyka (behavioural genetics). OgHo u3
K/IIOYEBBIX €e HAIIPaBJIeHMII CETOf{HS — IOVCK IeHOB-YYaCTHUKOB arpeccyB-
Horo noBefieHus. K perirennto 9ot 3ajaum MO>KHO ABUTAThCS ABYMSI Y TAMIL.

[TepBbIil — 3TO M3y4eHVE TeHOB-KaHAU/IATOB, CBSI3b KOTOPBIX C KOHKpET-
HOV GOpMOII MOBefieHNsI BeCbMa BeposiTHA. [IpMMeHUTeNbHO K arpeccun B
KayeCTBe TAKOBbIX, €CTECTBEHHO, PacCMAaTPMBAIOTCSA NMOMMMOPQHbIE Bapu-
QHTBI T€HOB, BOB/ICYEHHBIX B MEXaHM3M PETY/IALN HelIpOTPpodUKY U PyHK-
IIVIOHVPOBAHMs HePOMEeVIaTOPHBIX CUCTEM MO3Ta, ), B IEePBYI0 O4Yepenb,
Y4YacCTBYIOLIVX B MeTabo/M3Me CEpOTOHMHA U jopaMMHa (HallpuMep, MOHOA-
muHoKkcuaasa A (MAOA)?, nopamunosbiit perenitop 2 (DRD,), nepenocunk

2 Tlo pesynbraTaM OFHOTO BIUATeIbHOrO (60s1ee 6.000 unTIpoBaHMii, Mo faHHbIM Google
Scholar) nccnegoBanus ycTaHOB/IEHO, 4TO (QYHKIMOHAIBHBI HOMMMOpMU3M B rene MAOA
CMATYaeT MOCNECTBUA XKEeCTOKOro obpalieHNA. Y feTell, HOABEePIIINXCA )KeCTOKOMY 0bpa-
IEHWIO 1 MMEMOLIMX FeHOTHII, 00ecrednBaoLMil BBICOKUIT ypoBeHb aKkcipeccun MAOA,
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ceporonyHa (5-HTT wmm SLC6A4) n nodamuuoBbIi pepMeHT kaTexon-O-Me-
tunrpancdepassl (COMT). K HacTosmemMy BpeMeHN IPOBeIEHO MHOXECTBO
VICCTIEIOBAHNI, KaK ITOATBEPXKAAOIINX aCCOLMALIO IOMMMOpdU3Ma STHUX
TeHOB C Pa3/MYHbIMM (POpMaMy arpeccUBHOTO NOBENEHMs, TaK ¥ OIpPOBeEp-
raromyx 91y runoresy [Tremblay R.E. et al., 2018]; [Pavlov K.A. et al, 2012];
[Trifu S. et al., 2020]. Takye mpOTMBOpPEUMBLIE Pe3y/IbTAThl OOBACHAIOTCA TEM,
YTO B/IMAHUE OTJE/NbHBIX I'€HOB HA arpeccMBHOE IOBeIeHVEe OIIOCPENOBAHO
TaKOKe MPeJUIeCTBYIONIVM OIBITOM MX HOCUTENIEN, ¥, 0COOEHHO, YCIOBUAMM
PaHHEro pa3BUTHA ¥ BOCIMTAHMA TaKUX MHAVBYAYYMOB [Mapkens A.JL., 2016:
674]. Kak orMeyaloT Befylye OTe4eCTBEHHbIE CIIEI[MA/IACTDI 110 TeHeTHKE T10-
BeJIeHNs, «XOPOIIIMe YCTIOBUA BOCIIMTAHNA, HA/IMYME XOPOIIeil POANUTENIbCKON
3a00TBI OJIOKMPYIOT NPOSIB/IEHNE TEHOB arpeCCUBHOCTI, B TO BpeMs KaK IIIO-
XUe YC/IOBUA VI OTCYTCTBME PORUTENbCKON 3a00ThI CIIOCOOCTBYIOT MPOSIBIE-
HIAM arpecCUBHOCTH. JTa e 3aKOHOMEPHOCTD ITOTy4eHa IIPU UCCIelOBAHNI
Ha XVIBOTHBIX (KPBICBI, 00€3bsAHBI) 11, HO-BUAVIMOMY, AB/IACTCS [/ )KUBOTHBIX
yHuBepcanbHoi» [Kygpsasuesa H.H., Mapkens A.JL., Opnos 10.]1., 2014: 1143].

Bropoe Bo3MO)XHOe HalpaBpjieHNe IIOJCKa TeHOB-«arpecCopOB» MUCXOAUT
Y3 CETONHSAIIHErO 3HAHMA O TOM, YTO I'€HOM YelOBeKa COCTABIIAIOT MOPS-
Ka 20 TbIC. TeHOB. CiIe[OBaTeIbHO, MOYKHO IIPEAIIONOXKNTD, YTO He TOIBKO
BBIILIIETIepeYVC/IEHHbIe TeHbl BJVAIOT ONpele/lleHHbIM 00pa3oM Ha arpec-
CMBHOe IOBefieHNMe. [IONbITKM TOoNMCKa PYTUX KaHAMAATOB HA 9Ty POJb aK-
TUBHO NPEeAIPUHIMAIOTCA B paMKax IIOJIHOT€HOMHOTO IOVCKa acCOIMalil
(mamee — GWAS), opHako moka 6esycremnito. J[o HaCTOSIEro BpeMeH! He
YAaeTCs BBIABUTD SIBHOJ acCOLMALINY KaKUX-T1100 BapMaHTOB I'€HOB He TOJIb-
KO C IIOBEJeHYECKIMM, HO U Jaxke PU3NOIOrndecKuMm (poCT, MH/IEKC MacChl
Te/a U p.) Hpu3HakaMu. Tak, IOMCK reHeTUYeCKMX BapUAHTOB, CBSA3aHHBIX C
ycrexamu B 00pa3oBaHNY, OLIEHIT Hanubojiee BBICOKUI FeHeTUYeCKIUI BKIaJ
b B 0,02%, a Bce BBIAB/ICHHBIE «MHTEPECHbIe» BapUAHTBL B CyMMe 00b-
ACHAMU OKoso 2% o61ein nusmenumpoctu [Rietveld C.A. et al., 2013: 1469].
OpHako HECMOTPS Ha 3TU OOCTOATENbCTBA, HEKOTOPbIE TEHETUKM, TBEPHO
OTHOCS arpeCcCUBHOCTD K HAC/IEyeMBIM IIPU3HAKAM (C BEPOATHOCTHIO OKOJIO
50%), TPOTHO3MPYIOT B MEPCIIEKTNBE JOKA3aTeTbCTBO 3TOTO U IIPY ITOMOIIN
metoma GWAS (mpy ycnmoByn yBenndeHys BIOOPKY 1 IOBBIIIEHNA CTEIIeHN
ee pasHoo6pasus) [Odintsova V.V. et al., 2019: 188].

B 11e710M BBIPVCOBBIBAIOLIYIOCA Ha CETONHAIIHNI JeHb COLMaIbHO-610710-
TMYECKYI0 CXeMY YelIOBEYeCKOTO ITOBEIEHIS, B TOM UIIC/Ie VI arPeCcCU, MOXKHO

pexe pasBUBA/INICH «aHTICOLMANIbHbIE IPO6TeMbl». DTU AaHHbIE, II0 MHEHIIO ABTOPOB, «MO-
YT YaCTUYHO OO'BSCHUTB, TOYEMY He BCE )KEPTBBI XECTOKOTO 0OpalleH s BBIPACTAIOT U CTa-
HOBSITCSI KEPTBAMMU JPYTUX, @ TAKXKe MOCTAB/LIIOT «IMU/IEMIOTIOTIYECKIe» JOKA3aTelbCTBa
TOTO, YTO FEHOTHIIBI MOTYT CMATYaTh YyBCTBUTEILHOCTD Ji€Tell K HeOIarOMpysTHBIM BIIVIs-
HISIM BHelHelt cpepbl». Cm.: [Caspi A. et al., 2002: 851].

169



JINCKyCCHOHHBIV KiyO

CBECTU K C/IEAYIOLIEMY: C OJHOVI CTOPOHBI, FeHeTUYecKye paKTOPbl BINSIOT
Ha ¢akTophl Omonornmyeckye (Bo3OyaMMOCTb ¥ TOPMOHA/IbHBI YPOBEHD),
a Tak)Ke Ha KOHKpEeTHbIe acIeKThl (PYHKIMOHMPOBAHNA MO3Ia, KOTOpHBIE, B
CBOIO OYepenb, BIUAIOT Ha ToBefieHNe [Popma A., Raine A., 2006]. OgHoBpe-
MEHHO 610/10rnYecKas IpepacioNoXeHHOCTD BIUsAET Ha TO, KaK TIMYHOCTI
pearnpyroT Ha OKPY>KaIoOLIyI0 cpeny, GaKTOpbl KOTOPOIl, B CBOI OdYepeqb,
MOTYT BIMATD Ha 9KCIIPECCHUIO T€HOB, YPOBEHb TOPMOHOB U HEIIPOTPAaHCMMUT-
TEpPOB, 11, B KOHEYHOM UTOTe, Ha CTPYKTYPY U (YHKIUM T'OJIOBHOTO MO3ra
[Focquaert E, 2019]. B xakoit Mepe 3TV JaHHBIE YYUTBIBAIOTCS VM KaKOBa
TeHJeHLMA K UX Y4eTy B PaMKax IOpUANYECKO HAyKM U IPAKTUKI?

1. Cdepa yronoBHOM I0OCTULUM KaK TOYKA Nepece4vYeHns
npoo6neMHbIX noner 6MoNorum n KPpPUCNPyaAeHUUN

HacrortuuBble pU3bIBBI BKIIOYUTD TaHHbIE KOTHUTUBHON HepoOmono-
TUY U TIOBEIeHYECKOI TeHETUKY B IPOOIEMHOE TI0JIe IPYTMX HAayK pas3faloT-
4, B IIEPBYIO O4Yepeb, U3 CPeAbl KPYMMIHOJIOTOB, MI3Y4AOLVX 3aKOHOMEPHO-
CTM IIPECTYITHOTO MOBEJeHIs, Vi CIEIMa/IIICTOB B 00/1aCTy YTOTIOBHOTO IIpaBa
¥ Ipoliecca, KOTOPBIM HOBelillNe JaHHble KOTHUTVBHOI Helipobuonornu u
IIOBEJEHYECKON T€HETUKN AT IOBOJ I IUCKYCCUIL O IIEPECMOTPE JOK-
TPVMHAIBHOJ ¥ HOPMAaTMBHO-IIPaBOBOJ 6asbl, perylaMeHTHPYIOIell OCHOBa-
HIA YTOJIOBHOM OTBETCTBEHHOCTU M BOIIPOCHI BMEHEHN A, a TAKXKe aJITOPUTM
IOKa3bIBaHMs BMHOBHOCTV/HEBMHOBHOCTK oOBuHsiemoro [Andeposa E.B.,
2023]. [leitcTBUTENbHO, Chepa YTOTOBHOI IOCTUILUY AB/IAETCA Hanboee ode-
BUJIHOJI TOYKOJI ITepecedeHNs MpoOIeMHBIX ITOJIeil 6110/I0TMH U I0PUCTIPY/ieH-
1. 9TO OOBSACHAETCS, Ha HAIIl B3IJIAM, CIEAYIOLIIMU 00CTOSTEIbCTBAMIA.

Bo-niepBbIX, ()eHOMEH YeTIOBEYEeCKOTO NMOBEIEHMs, IBHO BBIXOAALIETO 32
PaMKI IIpaBWI YeTOBEYECKOrO OOLIeKNTHA (3a4acTyi0 MMEIOIIEro B CBOEIl
OCHOBE arpeCcCUBHYI0 COCTAB/IAMLIYIO I HEPEJKO PACCMAaTPMBAEMOIrO BIIO-
CTIEICTBUY B KayeCTBEe IMPECTYITHOTO), HAXOAUTCS B IIEHTpe BHUMAHNUA KOT-
HUTUBHBIX HENPOOMOIOrOB ¢ MOMEHTa BHEIPEHVS B MCCIIEOBATE/IbCKYIO
IPaKTUKY TeXHOMOrMI HeiipoBusyammusaumn’. OfHAKO 3a ucTekume 6omee

* Eme B 1987 r. 6bUmM OITyOIMKOBAHbBI Pe3y/IbTaThl MCCIEOBAHMA YYEHBIX TeXacCKOro
YHUBEPCUTETA, B KOTOPOM B KaueCcTBe 00beKTa M3ydeHNst GUIypupoBam deThpe YemoBeKa
«C VICTOpYEN MTOBTOPSIIOIETOCs 6eClie/IbHOr0 HaCUIbCTBEHHOTO MOBefeHMs». VX Mo3r 6bu1
00C/IeloBaH Ipy IOMOIIY Pas/INYHBIX METOJOB HEIIPOBM3yaMn3alyi: 3eKTposHIedanorpa-
¢usa (93T, kommbiotepHass Tomorpadus (KT) 1 mo3UTPOHHO-IMMUCCHOHHASA TOMOTrpadusa
(II9T). Beumn HOMTyYeHDI C/IEAYIOLIVe Pe3yIbTaThl: «Y TpeX MAIMeHTOB Hab/I0faIach MIKo-
Bas aKTMBHOCTD B JIEBBIX BMCOYHBIX 00/1ACT:X, a Y ABYX Ha KT ObUIM BBIABICHBI aHOMAJINN,
XapaKTepusylolyecss IeHepaan30BaHHON KOpKoBoil aTpodueit. II9T-ckaHupoBaHme s
JeThIpex C/Iy4aeB I10Ka3ajIo MPU3HAKYM HapYLIEHNI KPOBOTOKA U MeTabo/M3Ma B 1€BOIl BY-
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9eM TPM HeCATWIETVs HAOMIOKaeTCsl IOCTENIeHHOe CMeIjeHMe JCCTIeioBa-
TENbCKOT'O BHYIMAHUSA C ITOVICKA JIOKYCOB IEPBUYHOI MORY/IAIIVIN «arpeccuB-
HBIX» VIMITY/IbCOB B TOJIOBHOM MO3Te MHAVMBMAYYMa K IOCTPOEHMIO HEMPO-
HaMMYeCKUX CXeM BCero Ipoliecca — OT MCXOJSHOTO CUTHAIA JI0 JeiiCTBUS B
dbopme PU3NOTOrNIECcKOro aKTa.

Bo-BTOPBIX, IPaKTUYECKY C ITOTO K€ BpeMeHM B KPYTY I0PUCTOB LIMPKY-
JIMpyeT MHEHIE, YTO METOAMKI VICCTIe[JOBAHNIA, pean3yeMble B HAyKaxX ecTe-
CTBEHHO-HAyYHOTO LIMKJIA, ¥ HOObIBaeMble IOCPEACTBOM VX HAaHHBIE MMeeT
CMBICTI TIOC/IEIOBATENIHO BHEAPATh B MPAKTUKY YTOMTOBHOTO IPABOCYAMsS B
IIe/IAX YTy 4IIeHV s KadyeCTBa ee IesTeIbHOCTH 3a CUeT, B IIePBYI0 OYepenb, 110-
BBILIIEHNS YPOBHSI OOBbEKTUBHOCTY NPY OLIEHKEe HAIeKHOCTHU VICCIIELYEeMBIX
I0Ka3aTenbCTB. BIIOTH 10 HACTOSAIIETO BpeMeHN 3Ta IPOoLiefypa MPOoKa-
eT 6a3MpoBaTHCH, MIYCTh HE VICKTIOUNTEIbHO, HO B OCHOBHOM Ha CYZEICKOM
ycmotpenun. [lepcneKTHBBL UCIIONb30BaHNA HEPOIICUXOTOTMYECKUX JOKa-
3aTe/IbCTB B YTOJIOBHO-IIPOLIECCYaTbHOM KOHTEKCTe Ha 3ape BHEAPEHNS Hell-
POTEXHOJIOTMIT B KOTHUTUBHBIE VCC/IETOBAHNS BUIEICh UX CTOPOHHMKAM B
BO3MOXXHOCTM 9KCIIEPTA-CIELUAIICTA «IIPUBECTI KOMNIECTBEHHbIE, HOpMa-
TUBHBIE JAHHBIE O B3aMIMOCBA35IX MEX/Iy MO3TOM ) IIOBEJeHIEM B IO TBEPIK-
JieHJe TOTO, YTO TPAAMIIMOHHO OBIIO IPOAYKTOM 9KCIIEPTHOTO 3aK/TI0YEHIS,
OCHOBaHHOTO Ha MCC/IEJOBaHMAX IICUXIYECKOTO CTaTyca M MeTOfaX K/IMHM-
geckoro ornpoca» [Martell D.A., 1992: 315].

B-TpeTbux, crefyeT KOHCTaTUPOBATH, YTO PE3Y/IbTATHI JeITeIbBHOCTY IIpa-
BOOXPAHNUTEIbHBIX CUCTEM OOJBIINHCTBA CTPAH MUPA B HAIIN HU HAXOMAT-
Cs1 BHE 3HAYVIMOI KOPPEISALVY C TEHJeHIMMI Pa3BUTHUSA IIPECTYITHOCTH KaK
COIMANbHOTO siBNeHMs. Kmaccuyeckast KOHIEIVSI CIIPABEIMBOTO BO3Ma-
HIIA 32 COflesIHHOE, TIOCTYIMpyeMas co BpeMeH bekkapua u ¢punocopo-3H-
IIVIK/IOTIE/IVICTOB, IaBHO JI0Ka3aja CBOI0 HECOCTOATENBHOCTD C TOUKM 3PEHMs
3aKpeIUIeHsI 32 HaKa3aHMeM He TObKO KapaTebHOI, HO U MPEeBEHTUBHOI
¢yHkuyn. Peanusyercst TOMbKO IepBast, ¥ CETOHSA MHIYCTPUs YTOMTOBHOI
I0CTUIVY QaKTUYeCK B TI0O0M 001ecTBe BBICTYIIAET MNIIb B Ka4eCTBe Ofi-
HOTO U3 CPEICTB COXPaHEHUsl TPAJUIMOHHOTO COLNATbHO-TIOTUTIYECKOTO
YK/IaJa: /iU eCTh HapYIIUTEeIV HOPM YTOJIOBHOTO 3aKOHA, 3HAYMT, JO/DKHA
CYILIIeCTBOBATb 1 MAIIVHA YTOIOBHON PENIPeCCUIL.

CoBceM [ipyroe fiefio, ec/y BCe-TaKM YHACTCS NepeOpUEeHTUPOBATDh ee C
pesynbprara (HakasaHye) Ha Ipolecc (KOHTPOIb 3a IOBEeHNEM), B KOTO-
poM OuoMapkepbl IOTEHIVAIBHOTO IIPABOHAPYLINTENA OYAYT SABIATHCA
KJTIOYEBBIM 3IEMEHTOM CYICTEeMbI TAKOTO KOHTPOJIS. B 9TUX yC/moBMAX Hemlb-
351 MICK/TIOYATh CUTYALMH, IPY KOTOPOIL IIporpecc B 06/1acTi KOTHUTUBHOTO
€CTeCTBO3HAHVsI B ajIbHENIIeM CIIOCO0eH paclIMpUTh He TOMBKO Hallle Mo-

COYHOII ffofe. Y [IBYX HAI[VIEHTOB Tak>Ke OBUIVM BBISBIIEHBI HAPYIIEHVsI B IOOHOI Kope». CM.:
[Volkow N.D., Tancredi L., 1987: 668].
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HIMAaHIe CBSI3€ell MO3Ta I IIOBEJeH s YeJIOBEKA, HO I «IIOB/IMATH Ha OCMBICTIE-
HI€ B JOKTPMHE M IIPAKTUYECKOe IPUMEHEeHNe TaKIX KaTeropuil yTolI0BHO-
ro IpaBa, KaK, HAIIPUMep, BIUHA, BMEHsIEMOCTb (HEBMEHsEeMOCTb) U BO3PacT
YTOJIOBHOJ OTBETCTBEHHOCTV». OfJHAKO 3HAYNTEIbHAS YaCTh CIIEI{MAIICTOB,
aHAIVUPYIOIUX TePCIIeKTVBBI BHELPEHMs Pe3y/IbTaTOB HellpoOyonornye-
CKMX MCC/IeJOBAaHMII B YTOJIOBHO-IIPABOBYIO HOKTPYUHY M IIPAKTUKY, IIOKA He
CKJIOHHBI K «3aBBIIIEHHBIM OXXVUJAHNSM B OTHOIIEHNI MO3Ta» U MOJJePIKI-
BAIOT TE3MC: «MO3T He COBepIIaeT IPeCTYIIEHNIT; IPeCTYIUIeHNsI COBEPIIAIOT
mopy» [[Tonybunckas C.B., 2019: 28-29].

B-ueTBepTHIX, Cepbe3HBIM CTUMY/IOM IJIs HepecMOTpa TPajUIMOHHBIX
HIO/IXOZIOB K OpraHM3alMM AesITeIbHOCTI CUCTEMbI YTOIOBHOTO IIPaBOCY/VS
BBICTYIIaeT TAK>)Ke PaCLIMpeHie MaciITaboB TeOPeTUIECKOTO BVISIHUS U 110-
BBILIIEHVE CTEIIEHN YOeqUTebHOCTY aprYMEeHTOB, BHICKa3bIBAEMBIX IIPEfICTa-
BUTESIMM OMOCOLIMATBHO KPYUMUHOIOTUY. VIX ITaBHBIIT T€3MC TAKOB: aHTH-
001eCTBEHHOE [IOBefleHIe YeloBeKa (B IepBYIO0 04epefib, TO, KOTOPOe MIMeeT
B CBOEI1 OCHOBE MMITY/IbCMBHOCTD ¥ arPeCcCiio), HepeaKo IPOsIB/IolIeecs B
OIlpefie/IeHHbIX (OpMax MPEeCTYIIHON AesITeTbHOCTH, IMEET He TONBKO COLIM-
a/IbHbIe, HO U OMOIOrMYecKyie KOPHHU, BEPOSITHOCTD BBISIB/IEHNSI KOTOPBIX U
OLIEHKM UX BVISIHMA B 00IIjeM IOBeIeHYeCKOM MeXaHM3Me B pe3y/bTare Ha-
YIHO-TEXHNYIECKOTO IPOrpecca HeYK/IOHHO BO3PACTAET.

CocpenoTouyeHHast Ha M3y4YEHUN NAHHOTO BOIIPOCA, a TAaKXKe B LIJIOM Ha
aHanu3e U 0000IIeHNN COBPEMEHHBIX NOCTVDKEHMIT B 00/IACTH €CTeCTBO3-
HaHUA U MOC/IeAYIOIeil MX afalTaluy K IpefMeTHON 00/acTy HayK yro-
JIOBHO-TIPABOBOTO I[MK/IA, CETONHANIHSS OMOCOIManbHass KPUMMUHOIOTHUS
SIBJIAIETCS ONHMM U3 OCHOBHBIX JIpaliBepOB PasBUTHS 9TOIL Cepbl OPUCIPY-
meHumyu. Ha ceropHAIIHMIT TeHb ONMyOIMKOBaHbI COTHY CTaTeil MO JJAaHHO
npobyemMaTuke U HeCKOMbKo MoHorpadmit [Beaver K.M., Walsh A., 2009];
[Beaver K.M. et al., 2014]; [Rafter N.H. et al., 2016]; [Walters G.D., 2022].
BomnpumHcTBO coBpeMeHHbIX yueOHnKoB KpumyHonornu B CIITA u 3anagHoit
EBporte cofep>Xut pasper, paccMaTpUBAIOLMI ICTOKY IPECTYITHOTO ITOBefie-
HuA B 6moconuanbHoM paspese [Burke R.H., 2021]; [Lilly J.R. et al., 2019].
HaxkoHer, BBIXOIUT U y4eOHas TUTEpaTypa, MOCBALICHHAs HETOCPENCTBEHHO
6nocounanbHoit KpuMuHonoruu [De Lisi M. et al., 2018]. Bce aTo cBuzerenn-
CTBYeT O IIOCTYIIaTe/IbHOM BEKTOpE PasBUTHs JAHHOTO HAIIPAB/ICHNs IpYMe-
HUTEIBHO K PACCMOTPEHNIO CYIIIeCTBa OXBAThIBAEMBIX IM IIPOOTIEM.

2. NMouyemy cerogHs cyabsi, NPOKYPOP U 3aLLNTHUK
B CLUA n3y4aioT KOrHUTUBHYIO HEMPOOMONOruio
N NoBeAeHYeCKYIO reHEeTUKy?

Vrak, kakye TpaHcopMaIuy IMPON3OLIIM MM XOTS OB HAMETWUIUCH B
paccMmaTpuBaeMoii chepe 3a pyOexxoM B pesyybraTe WM Ha GpoHe JOCTIKe-
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HUJI KOTHUTVBHOJ HEVIPOOMONIOTUY Y TOBENEHYECKOI Te€HeTUKY B YC/IOBU-
AX BVSTHYUS BBbILIENIEPEUMCIICHHBIX U VIHBIX O/1arONpUATCTBYIOUIVIX 9TOMY
00cTOATEeNbCTB? B Kakoil Mepe HOBeliIVe JaHHbIE 9TUX HAYK IIPMHMMAIOTCS
BO BHMMaHMe (V1M KaKOBa TeH/ICHIVS K VX y4eTy) B paMKaxX yrOJIOBHO-IIPO-
L[eCCYya/IbHOM AeATeTbHOCTY 10 PAaCCMOTPEHMIO Jie/l O MPEeCTYIICHUAX, UMe-
IOLIVX ABHYIO arpecCUBHYIO Ipupopy?

Omnpir CHIA B 3TOM BOIIpOCe NOKa3blBaeT, YTO MPAKTUKA BbIIBVDKEHUA
CTOPOHOI! 3alIMThI APTYMEHTOB OMOTIOTMYECKOTO VU MeAVIIIVIHCKOTO CBOJI-
CTBa IPAMO OTPa)KaeT COCTOsAHME U BEKTOP Pa3BUTHUA HAYYHBIX MCCIIEOBA-
HUIT 6110JIOTYYeCKOII CTOPOHBI IMYHOCTY IpaBoHapymuTens. Tak, Ha pybexe
1960-x-1970-X IT. 3a11Ta 110 HEKOTOPHIM HAIIYMEBIIVM YTOJOBHBIM Jl€/laM
0 COBepILEeHNY HACUIbCTBEHHDBIX IPECTYIIEHNIT CTPOMU/IACh Ha TTO/IOKEHMAX
«XpOMOCOMHOI» TEOPUH, B OCHOBY KOTOPOI JIEI/IM Pe3y/IbTaTbl HOBENIINX
Ha TOT MOMEHT MCC/IeJlOBAaHMI1, YTBEP>K/IABILX, YTO B TIOPbMaxX CTPOrOro pe-
xuMa B CIIIA u pyrux cTpaH cofepaaoch HEIPOIIOPIVIOHATBHO O0/IbIIOe
KOJITYeCTBO MY>K4MH C JOIOTHNUTeIbHON Xxpomocomoit Y (XYY). Takue -
HOCTHU JIeMOHCTPUPOBAIN HE3PENIOCTb TUYHOCTHU, He(eKThl pasBUTUSA WU
HeaJleKBaTHBII KOHTPOJIb HaJ| arpeCCMBHBIMY MHCTUHKTAMY Y SMOLIVIOHAJIb-
HBIMI peaKIVsIMIU.

K cepegmne 1970-x IT. 3amimTa, OCHOBAaHHAs Ha KoHLenumy «XY Y-CUH-
IpoMa», CTPOMIACh B paMKax ILATY Je/l U JIMIIb [0 OZHOMY U3 HuX (ABCTpa-
mm, 1968 1.) cyn mpusHas MOACYAVIMOTO HeBMEHAEMbIM B CBS3Y C HAJIMYUEM Y
HETO JJaHHOII reHeTyeckoit anomamvu [[Torybunckas C.B., 2022: 26]. Bo Bcex
OCT/IbHBIX C/Ty4asX apryMeHTAIs CYAeOHOTO BepAKTa OOBIYHO CBOAMIACH
K TOMY, 4TO CChIIKa CTOPOHBI 3aIMThl HA HEBMEHAEMOCTb IOJICYAMMOTO BO3-
MO>KHa TO/IBKO B TOM C/Ty4ae, €C/I MOXKeT ObITb YCTaHOB/ICHA 9TUOJIOTIYecKas
CBA3b MEXJY €r0 YMCTBEHHBIMY CIOCOOHOCTSAMM U TEHETHYECKMM CUHJPO-
MOM, KOTOPBII «HACTONIbKO MOB/INA/T HA MBIC/IUTEIbHbIE ITPOLIECCHI, YTO CYIIle-
CTBEHHO IPEISATCTBOBAI KOTHUTMBHBIM CIIOCOOHOCTSIMY HOJCYAVMOTO VU
€ro CrtocOOHOCTY MOHVIMATD VIV LIEHUTh OCHOBBI MOPA/IBHOTO KOJIEKCa CBOETO
00I1[eCTBa», U YTO «MMEIOIIVeCs] B HACTOsIIee BpeMsl MeIUIMHCKIE JOKa3a-
TeJIbCTBA HE MOTYT OIIPeJe/IeHHO YCTAHOBUTD IPUMYMHHO-C/IEICTBEHHYIO CBA3b
Mexay XYY-zedekToM u mpecTymHbIM rosefieHneM» [Rose N., 2000: 10-11].

B 1980-x IT. B aMepMKaHCKUX Cy[jaX B Ka4eCTBE [JOKa3aTe/IbCTB HAYMHAIOT
¢burypupoBarh faHHBIE O Pe3y/IbTATaX IPYMEHEHNA HOBENMIINX TEXHOIOTUI
BU3ya/IM3aly TOIOBHOTO Mo3ra oOBMHseMbIX. OfHUM 13 Hambosee Hally-
MEBIIUX CTAIO JieNo MpoTuB [IkoHa XMHK/IM, OOBMHAEMOro B IOKYIICHUN

* VlccrmemoBaHMIO 9TUX BONIPOCOB MOCBALIEHO 3HAYNTENbHOE KonmndecTBo pabot C.B. Io-
nmybunckoir. Cm.: [[Tonybunckas C.B., 2019]; [[Tonry6unckas C.B., 2021]; [ITonybunckasa C.B.,
2022].ABTOp HaCTOsIIEll CTaThy B Ja/lbHEIIIeM aHa/lN3e IOCTAPaeTCsl COCPEROTOUNTHCS Ha
0071ee 4aCTHBIX U MeHee U3Y4eHHbIX aClIeKTaxX YKa3aHHOI po6IeMaTHKIA.
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Ha npesupienTa CIIIA P. Perirana B 1981 1. Cyz BcTam Ha CTOPOHY 3aIlNTBhI,
IIpe/ICTaBYBILE/l MHOTOYVCIEHHbIE CBUIETENbCTBA (B TOM 4YMCIIe pe3y/lbTa-
TBI KOMIIbIOTepHOI akcmanbHoi Tomorpaguu (CAT)) B momb3y Toro, 4ro
XVHK/IM B MOMEHT COBEPIIEHNUA NPeCTYIUIeHNsI ObUI HeBMEHsIeM, ITOCKOIbKY
crpagan mmsodpenneir [Denno D.W., 1988: 616]. Bmecte ¢ Tem onpaBnaHnue
XMHK/IN Ha OCHOBAaHMM ITYHKTa «HEBMHOBEH II0 NPMYMHE HEBMEHAEMOCTI»
IPYU/IA/IO JOIOMTHUTEIbHBIN VMMIIY/IbC MacIITaOHOMY pedOpMIPOBAHNUIO OC-
HOBaHMII 3aIIMTHI II0 IpUYMHe HeBMeHseMoCTH. OHM OBUIM CYILIeCTBEHHO
OrpaHMYeHbl IpuMepHO B 40 1mITaTax, IpeoOpa3oBaHbl B CTATYC «BIHOBHBI,
HO IICUXNYeCK) OO/IbHBI» B BOCBMU APYTUX (BEPAVKT, HOMYCKAIOLINIT II000I
IPUTOBOP, BIVIOTH /IO CMEPTHOI Ka3HY BKTIOYUTENTBHO) U ITOTHOCTBIO OTMe-
HeHbl B ABYX mrTarax: Vnmmnoiice n Ainaxo. OpgHako B 1992 1. BrepBble B
CHIA cyp paspemm sKCIepTy onmparbcsA Ha pesynbraTbl II9T-ckanumposa-
HUS IIPU OIIpefie/IeHNM BMEHAEMOCTI MOACYAVUMOTO, XOTA 10 JaHHOMY ey
(People v. Weinstein) 6b110 TONbKO cMsATr4eHO 06BUHeHMe (¢ yOUiicTBa 10 He-
npefyMblnUieHHOro youiicta) [Rose N., 2000: 12].

B 1990-e rr. pesonanc Bbi3Bano geno CruBeHa Mo6mu, youBIIero BbI-
CTpeJ/IOM B 3aTBUIOK MeHe[Kepa MarasyHa IpJ IIOIBITKE ero orpabjeHus B
¢despane 1991 r. AgBokarel Mo6my (HaXOAVMBILIErOCs Ha MOMEHT COBeEpIIe-
HIIA IPeCTYIUIeHMS B BO3pacTe 25 JIeT ¥ OTIMYABIIEeroCcs «HeCIIOCOOHOCThIO
KOHTPO/IMPOBATh CBOV MIMITY/IbCHI VI/IM YCBOUTDb KaKyl0-1nO0 CUCTeMY IjeH-
HOCTe1») IPeIbABIIN Ha Cyfie B KayeCTBe CMATYAIOIIET0 BUHY 00CTOATENb-
CTBa CBENEHNA V3 I'eHeaIorNIecKOro aHaMHe3a CeMbl OOBMHAEMOro: B 4e-
TBIpEX IOKOJIEHMAX €r0 NPENKOB OTMEYaINCh HACUINA, aTPecCUm U gpyrue
paccTpoiicTBa MOBefeHMA. 3alNUTa YTBEP)Kana, YTO 3TU CBEJEeHUA MOTYT
VIMeTb 3HaueHVe B KOHTEKCTe MCC/IeJOBAaHUs CeMEeIHOM VICTOPUM HACUINA,
nposesienHoro X. bpynnepom B Hupiepnangax. OHO IpeAnonoXuTeIbHO Bbl-
SIBUIO CHJPOM, IIPY KOTOPOM IIOTpaHNYHasi YMCTBEHHasI OTCTa/NIOCTD OblIa
CBsI3aHA C AaHOMa/IbHBIM IIOBEJleHNEeM, BK/II0Yasl HaCU/IMe M arpecculo: uccie-
TOBaHMA T€HEeTNYECKOTO CLeIJIeHNsA 0Ka3ay, 4YTO 3TOT CUHJIPOM CBA3aH C
TOYEYHOI MyTallMell B TeHe, PeTy/IUpyolleM BbIpaboTKy pepMeHTa MOHOA-
MuHOKcyAasel A (MAOA), a Taxoke C MU3MEHEHUAMY YPOBHS PasIMYHbIX Hell-
porparcmutTepoB [Brunner H.G. et al., 1993: 578-580].

Tem He MeHee BepxoBHblil cyn mtaTa [DKOpmKusa oTKasal B yLOB/IETBO-
peHuM XofaTaliCTBa 3aLUTHI O [JOIOTHUTEIbHOM T'€HETUYECKOM MCCIeNo-
BaHMy Mo6mu (0OBsACHMB, YTO TeHeTUYeCKas Teopus, 3a/jeiiCTBOBAHHAs B
mere Mo6nu, «He TOCTUTHET Hay4YHOI CTafiuy, JOCTOBEPHO IIPOBEPsieMOIl B
OmvpkaitimeM OyayieM, 1... caydait Mo6n1y He MOXKeT IOKa3aTb, YTO TaKas
CTafiusA Korga-nmmoo 6yfeT fOCTUTHYTa»), B 1994 I. IpuCsKHBIE IPU3HAIN €T0
BUHOBHBIM J IPUTOBOPW/IN K CMEPTHOI Ka3Hu. B 2005 1. mpuroBop 6b11 ipu-
BefieH B ucnonnenne [Denno D.W.,, 2011: 981-982].
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3. HelipoGuonornyeckas n reHeTUKO-NoBegeH4YecKas
cTpaTermm ucnoJib30BaHNUs AaHHbIX KOTHUTUBHOIO
€CTeCTBO3HaHUS B yrosioBHOM npouecce CLUA

Bpsj mu om604HO yTBEpXKAATD, YTO 00a IOCTEHNX Jie/la CTa/IN OTIIPAB-
HOV TOYKOJI (POPMUPOBAHMS ABYX CAaMOCTOSITE/NBHBIX, XOTS U B 3HAUUTENb-
HOJVI CTeIleHM IepeceKaroIINXCsl CTpaTernii MICIONb30BaHMs JJAHHBIX 6110710~
TMYEeCKOil HayKu B yronoBHoM mnponecce CIIIA — Helipo6uonorndeckoi u
TeHeTUKO-TIOBeleHueckoit. [Ipudem xapakTep CymeOHBIX pelleHMit 0 0060-
UM JieflaM 3a/lajl YCPeJHEHHbIl CTaH/JapT BOCIPUATHASA CYJOM U NPUCSKHBI-
MU (PaKTOB M apryMeHTOB, IPVBOAVIMBIX B XOfie Ipoliecca CIelyanIucTaMu
B 00/1aCTV KOTHUTVBHOJ HEVIPOHAYKM VI TIOBEJeHYEeCKOI reHeTUKI. [JoBObI
HepPBbIX FOPasfio yallle OKa3bIBAIOT BJIVSHIE HA XapaKTep BepauKTa (0 BUHO-
BHOCTV/HEBMHOBHOCTY JIMILIA U, COOTBETCTBEHHO, O Ha3HaYeHUM MO0 OCBO-
OOXKIeHNN €T0 OT HaKa3aHU), HeXXenn MHPOPMaIUsl IKCIIEPTOB-T€HETUKOB.
BritoTp 1o mocienHero BpeMeHM aMepUMKaHCKME CY/Ibl He IPOSABMU/IN CKJIOH-
HOCTH K OLIeHKe JIOBOZIOB O CBsI3J T€HETUKI YeJI0BEKa C €r0 IPOTUBOIIPABHBIM
HOBeJleHIeM B Ka4eCTBe HayYHO 0OOCHOBAHHBIX 11, COOTBETCTBEHHO, IIOTHO-
IIeHHBIX B JJOKa3aTe/IbCTBEHHOM acIleKTe. TeM He MeHee, NpelefleHTHbI, 3Ha-
YYMBII JI/IA PasBUTHA aMEPUKAHCKOTO YTOJOBHOTO IIPAaBOCYAVsA IOTEHIMAT
UIMEIOT JJaHHbIe, JToObIBaeMble CIIeIaaucTaMy 00euxX yKa3aHHbIX OTpacyeit
KOTHUTMBHOTO €CTeCTBO3HAHU:A, a TaKXKe OCOOEHHOCTU MX BOCHPUATUS U
VIHTEpIIpeTalN CYIOM, IPUCSKHBIMYU, CTOPOHAMV OOBVMHEHVS U 3QIUTHI.

KonuyecTBo paccMaTpuBaeMbIX aMepUKAHCKIMU Cy[JaMyl YTOJIOBHBIX JeTl,
B KOTOPBIX B TOM MV IHOM KOHTEKCTe PUIypUPYIOT aHHBIE HENPOOMOIIOo-
TMYeCKNX VCCIeOBaHMIi (Jallje BCero OHU COOOIIA0TCS IKCIIePTaMM 3alln-
TBI VIV B TIOPSIZIKe amicus), eKerogHo yBemauBaercs’. VccmenosarenpHuIia
J. Henno 3a 20-netHnit nepuox (1992-2012 rr.) npoananuauposana 800 mo-
TOOHBIX fief1, IpuYeM B 553 13 HUX HelpOMCCIIe0BaHNsI IPOBOJMINCH KaK B
OTHOILIEHUY 0OBMHAEMOTO, TaK ero XXepTB(bI). B 60/IbIINHCTBE CTy4YaeB U0
OOBUHSAIOCH B COBEpIIEHNM NPECTYIUIEHNUI, 3a COBepIlIeH)e KOTOPhIX eMy
rpo3ujIa CMepTHas Ka3Hb, IIOKM3HEHHOE JIMIIEeHNe CBOOOIBI VU JINTENb-
HBIl TIOPEMHBIN CPOK. IIpy 3TOM HellpogaHHble Yallle BCEro UCIO/Ib30BaINCh
B LIEJIAX CMATYEHNUA Npurosopa obsmuaemoMy [Denno D.W., 2015]. Kpome
Toro, 110 HabmonennaM H. ®apaxann (3adukcnpopasieil GakT paccMOTpe-
HYIA TOJOOHBIX JOKa3aTe/NbCTB B Oojiee 4eM 1,5 ThIC. YTOIOBHBIX Jiefl 3a TIepH-
of ¢ 2005 1o 2012 rT.), HepeAKO 3alNTa UCIIONb3yeT HellpOOONIOrMyecKyo
nHbOpMaLMIo, MMesl LIe/bI0 JJOKa3aTh, YTO MX MOA3AIIMTHBIN IeiiCTBOBA

> Kpome TOro, mpakTmKa MCIO/Ib30BAHNA JOCTYDKEHMII HeIPOHAYK IIpM OTIIPAB/IEHNUM
YTOZIOBHOT'O ITPABOCYIVA ITOCTEIIEHHO HAKAIJIMBAE€TCA TAaKXeE B ABCTpaHI/H/I, BeIII/IKOGPI/ITa-
Huy, Kanagne u page crpan Espomnerickoro corsa.
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VIMITY/IbCVBHO, a He IIPe{HaMePEHHO VJIN C 11e/IbI0, IIPeyCMOTPEHHOI COCTa-
BOM MHKpMMUHMpYeMoro npectymtenns [Farahany N.A., 2015].

B nenom Ha HeitpoOMomornyeckue OKa3aTeIbCTBA PACIPOCTPAHSIIOTCS
oblye CTaHJapThl U IpaBMIa NOKa3bIBaHMs, YCTAHOBIEHHBbIE B 3aKOHOJA-
TeJIbCTBE TOV VIV VIHOJ CTPaHBI Il HAyYHBIX JOKA3aTeIbCTB — IOKa3aHMIA
¥ 3aK/IIOYEHMIT SKCIEPTOB M clrienyamicToB. [Ipy aToM y cypeitckoro coob-
mectBa CIIIA HeT eMHCTBA B pEIIEHNN 3TUX BOIPOCOB U «IOIMYCTUMOCTb
HeIPOOMOIOrNYeCKNX TOKA3aTeNbCTB MOXKET MEHATHCS B 3aBUCUMOCTY OT
TepPUTOPHMAIBHON ITIPUHAISKHOCTY COOTBETCTBYIOIero cyma. Ilpasuia,
OTHOCAIVECS K JOKa3aTelbCTBaM, JEICTBYIOT Ha (efiepa/bHOM YpOBHE U
Ha YpOBHE LITATOB, U KK/ LITAT IMeeT COOCTBEHHBIE CTAHAAPTHI AOIIY-
CTUMOCTH JI0Ka3aTe/lIbCTB, XOTA MEXY HUMM UMEeTCs CYIeCTBEHHOE CXOfI-
ctBo. Kpome Toro, pemenne sToro BOmpoca Cy/joM B 3Ha4UTE/TbHOI CTEIIEHN
CBSI3aHO C 00CTOATE/IbCTBAMMU JieJIa U CTajiuelt cyfpebHoro npouecca» [[Tomy-
6unckag C.B., 2019: 22-23].

[To Mepe HaKOIUIEHMs ¥ PACUIVPEHNs SMIMPUYEcKoil 0as3bl B Bupe Cy-
IeOHBIX pellleHNI! 110 Jie/laM, VIMEIOIIMM B TOM 4JCTIe ¥ HeIPOOMOIOrYecKyIo
JIOKa3aTeNIbCTBEHHYIO COCTAB/LAIOLYIO0, ObUIV IIOCTABJIEHbI IO, COMHEHVE pe-
3y/IbTaThl psfa IIepBOHAYAIBHBIX HAOMIONEHNMII, KACAIOMNXC S CIIenMVKI BOC-
NPYATUA TaKUX JOKa3aTeNIbCTB CYAbsAMU VM IPUCSHKHBIMIL B wacTHOCTH, B X0
9KCIIEPYMEHTOB C yYacTVieM IPUCSDKHBIX 3acefaTenell (1 /L, IMUTHPYIOLIVX
uX QYHKIUM) He IIOTBEPAVIIVICH JAHHBIE O TOM, YTO HeJfpon3o6paxeHns obma-
[A0T 6OIbIIIelT YOenMUTeTbHOCTHIO (B CPAaBHEHWN C IPYTUMIY M300pasKeHSAM, a
TaloKe C HeBU3YIM3MPOBAHHOI MH(OpMaIyel) B OTHOIIEHN HeCTIeLaICTOB
B o6mactu Heitpobuonoruu [Aono D, Yaffe G., Kober H., 2019]. Kpome Toro, op,
COMHeHue ObITa IIOCTaB/IeHa KOHLeNIys «o06orwpooctporo Medar» (double-edged
sword), B COOTBETCTBUY C KOTOPOI1, HEIIPOOMOIOTIYecKye JaHHbIe OYyT CII0-
COOCTBOBATb OIPABIAHNIO 1 OCBOOOXK/IEHUIO OT HaKa3aHMsI OIIACHBIX U YKeCTO-
KVX IIPECTYIHMKOB, 100, HAIIPOTUB, Pe3y/IbTaTbl HEVIPOUCCIEOBAHMII TMIIb
HOAKPEIAT apryMeHThl IIPOKYPOPOB O BBICOKOJ CTEIleHM ONACHOCTU TaKMX
JIIY 11 00IIeCTBA U, COOTBETCTBEHHO, O HEOOXOAMMOCTY IPYIMEHEHNsI K HUM
CMEPTHOM Ka3H! MO0 JINTETbHOTO THOPEMHOTO CPOKa.

Bce uccemoBaHms rOBOPAT, UTO [JOKa3aTeNbCTBA U3 00/IacTU Helpoomo-
JIOTMU He OKa3bIBAIOT MOCTOSIHHOTO CMATYAIOIET0 BO3IENCTBIUS Ha PELIeHNUs
CyJeil ¥ IPUCSHKHBIX B BOIIPOCE O BUHOBHOCTY JIVIIA U Ha3HAYEHUY eMy Ha-
kazauus [Aono D, Yaffe G., Kober H., 2019]. Yro kacaercsi cTopoHbI 00BI-
HeHVsI, TO CyfieOHas MpakTuUKa QUKCUPYeT MNUIIb pefKye CIyday MCIO0Ib30-
BaHMs IPOKYPOpaMI JJAHHBIX HelpoOmooruu it 060CHOBaHusA Oymyuieit
OIIACHOCTM 0OBMHAEMOT0; OOBIYHO B IIOJOOHBIX CTy4YasiX OHU Je/AlOT 9TO Ha
OCHOBE JIaHHBIX, BIIEPBbIE NPENCTABICHHBIX CY/ly SKCIEPTaMM CO CTOPOHBI
samuthl [Denno D.W., 2015].
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ToBops 0 ApYTUX TeH[IEHIMAX, HAMETUBIINXCS B IIEPUOJ, C HaYasla UCIO/Ib-
30BaHMA HEMPOJOKA3aTe/IbCTB B YTOIOBHOM IIPOLiECCEe U 10 HAaCTOAIlee Bpe-
M, TIpeXKJe BCero CaefyeT Ha3BaTb Oosee OaroykenaTebHOE BOCIIPUATIE
CYZOM M NIPUCSKHBIMU HEIPOJAHHDIX, IPENbABIAEMbIX CTOPOHON 3aLUTHI
IO Jle/IaM O IMPeCTYIICHUAX HeCOBEPIIEeHHONeTHNUX. [JoBObI 3alIMTHIKOB B
ITAHHOM CJTy4ae Jallle BCero 6a3MpyoTcs Ha TEOPUI «PAa3BUTUA MO3Ia», B CO-
OTBETCTBMM C KOTOPOJI TOOHbIE TO/MN KOPBI TOJIOBHOTO MO3ra, obecreunBa-
IolIJie KOHTPONMpYIOLINe U CAepKuBaole GyHKINA ICUXNKY, CO3PEBAIOT
II03)K€ OCTA/IbHBIX €T0 CTPYKTYP, BCIEACTBYE YETO MOTEHI Al CAMOOTPaHM-
YeHMs ¥ CAMOKOHTPOJIA Y HECOBEPIIEHHO/IETHNUX HIDKe, 4eM Y B3pocibIX. Tak,
P PacCMOTPEHUM TpeX Jen nogobHoro pona® Bepxosusiit cyy CIIA npsamo
COCJIaJICA Ha JaHHbIE, IEMOHCTPUPYIOILJE HEJOCTATOYHOE Pa3BUTHE IETCKOTO
MO3ra, IpM3HaB IpoTuBopevamymu 8-it nonpaske k Koncturynun CIIA cy-
IeOHble IPUTOBOPBI O Ha3HAYEHUY HECOBEPIIEHHONETHIM CMEPTHON Ka3HM
7m60 MOXXM3HEHHOTO 3aK/II0YeHNA 6e3 BO3MOXXHOCTU YC/IOBHO-JOCPOYHOTO
ocBoboxpenus. Kpome toro, mo manubim H. @apaxanu, XOTs Ipu paccMo-
TPEHUY aleJUIALMII 60/Iee BBICOKVMIY LIIAHCAMI HA YIOB/IETBOPEHNIE B IIe/IOM
0071a/JaloT >Kano0bl, B KOTOPBIX QUTYPUPYIOT JaHHbIE HEVPOVCC/IeTOBaHWIA,
YPOBEHb OTMEH PEIIeHMII IO AHAJIOTMYHBIM JIe/laM B OTHOIIEHUM HECOBep-
LIEHHOJIETHHUX €ll[e BBIIIIe: 10 HEKOTOPBIM KaTeropu:AM e/l OH focturaet 38%
[Farahany N.A., 2015: 507-508].

4. NoyeMy amepuKaHCKUI CyA BblHYXXAAaeT aABOKaTOB
coOupaTtb U NpeabaBNATbL HeMpoaoKa3aTesibCTBa
Mo yroJsioBHbIM aenam?

Bropas TeH/ieHIIMsI 3aK/TI09AETCS B TOM, YTO B aIle/UIALMSAX, OCHOBBIBAIO-
wuxcs Ha «crangapre CTpukieHza»’, Bee daile Guryprupyror xamo6sr 06B1-
HAEMBIX Ha UTHOpUpOBaHMe mbo HeaHeKTUBHOE MCIIOIb30BaHNE HEIPO-
Omonormyeckoy MHGPOPMAIVY UX 3AIUTHNKAMI B paMKax PaccIeOBaHNs U
cype6HOro pasbuparenbCcTBa 10 YTOIOBHOMY Aeny. OTMedaeTcs: HelpoIop-
IIVIOHAJIPHO OOJIBILON ITPOLIEHT Y/IOBIeTBOPEHNA ITOJO0OHBIX Kanmob B cpaB-
HEeHWM C JieJIaMM, B KOTOPBIX OOBMHsIeMble IIBITAI0TCS JOKa3aTh HeapdeKTns-
HOCTbD [IesITeTIbHOCTY CBOMX aJJBOKAaTOB apryMeHTaMM MHOTO popa. B 1emrom

¢ Cm.: Eg Roper v. Simmons, 543 U.S. 551 (2005); Graham v. Florida, 130 S.Ct. 2011 (2010);
Miller v. Alabama, 132 S.Ct. 2455 (2012).

7 B 1984 rony B gmene Strickland v. Washington BepxosHbiit cyy CIIA ycTaHOBUT [iBY-
CTOPOHHUIT KPUTEPUIT [/Is1 OLLEHKI IOMOLIY Qf{BOKATOB [IPY BeJeHNM Jie/l KaK «Hea(pPeKTyB-
HOl». Bo-1epBbix, pabora ajBoKara 0GBEKTUBHO JJO/DKHA OBITH «HEIIOJTHOLIEHHOI», BO-BTO-
PBIX, €r0 HeyflOBIeTBOPUTE/IbHAS AeATeNIBHOCTD JOJDKHA HAHECTH «yiiep6» 06BMHsIEMOMY B
BIJje PelIeHNs Cy/a He B €ro MOJIb3Y.
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JI0Ka3aTe/IbCTBO MOKOOHOT HEKOMIIETEHTHOCTH, IIPOSIB/ICHHO 3aIITHIKOM,
KpalfHe 3aTPYJHUTEIbHO®, OTHAKO VIMEHHO aIleJUIALMsI OOBUHAEMBIX K JJaH-
HBIM HeVIPOHAYKJ 3HAYVTE/IbHO IIOBBIIIAET IIAHCHI HA OTMEHY UX IIPUTOBOpa
no «rpasyry CTPUK/IEH/ja» B BBIIIECTOALIVX CY/ieOHbIX MHCTAHIIVIAX.

B uactHOCTY, 110 fanHbIM [1. [leHHO, 10 293 remaM 13 553, B KOTOPBIX pUrypu-
POBa/IV TaHHbIE HEPONCCIeNoBaHuit, ObUT TofaH «uck CrpukieHma». B mopa-
BILAIIOIEM OO/IBIIMHCTBE Cy4aeB (254, min 86,69%) 060CHOBBIBA/IOCH HA/TNYIE,
0 KpaifHeil Mepe, ofHOro Kpurepusa CTpUKIEHNA, SAB/IAIOMIEroCs CIefCTBUEM
Hpo6/IeMbl, CBA3aHHON C UTHOPMPOBAHMEM VI HEKOPPEKTHON MHTepIpeTa-
11el JaHHbIX Heilpobuonorun. B cBoto ovepeny, 75 n3 atux 254 pen (29,53%)
BK/II04ay McK CTpUK/IeHIA, KOTOPBIN ObIT YIOBIETBOPEH, 1 BCe (KpOMe OffHO-
ro) U3 3TuX 75 Hen ObUIM OCHOBAHBI HAa HEBHMMAHUY VIV HETPABUIBHOM 00-
pallleHMy afiBoKaTa C I0Ka3aTelIbCTBaMM U3 0bmacty Heitpobuomnorumu (74, wim
98,67%), mprueM B 66 U3 HUX OOBUMHAEMBIM IPO3WIa CMepTHasA KasHb’. [Toutn
BCe ycIenHble «VcKy CTpUK/IeHa» ObUIVI OCHOBAaHBI Ha HECIIOCOOHOCTY a/iBO-
Karta JIOJDKHBIM 00pa3oM cobparh, MCCIeOBaTh WV OLEHUTD OKa3aTeIbCTBa
HeVpoOVOo/Ioryy, B OT/IM4ME OT JIF000T0 U3 APYTUX TUIIOB HedPPeKTMBHOI 1o-
Moty 3anrauKa [Denno D.W,, 2015: 507-508]. Takum o6pasom, cyast B CIITA
SIBHO OXKVJAIOT OT 3aLMThI (B 0COOEHHOCTH 110 Je/IaM, I7ie OOBMHAEMOMY IPO3UT
CMepTHasi Ka3Hb WM NIOKM3HEHHOE 3aK/II04YeHNe), 9TO OHa Oy/ieT IpaMOTHO U
a[IeKBaTHO JICIIO/Ib30BaTh IIOMUMO APYTMX apTyMEHTOB B IIO/Ib3y CBOMX IIOf3a-
IVITHBIX ellie ¥ HeJIpOoOOIornuecKyo MHGOPMALNIO.

5. Cyne6HbIN npouecc State v. Yepez kak o6pasew, co-
BPeMEeHHOI TPaKTOBKM aMepPUKaHCKUMU cyAaMU AaHHbIX
noBeAeHYeCKON reHeTUKn

PaCCMOTpI/IM HaMETUBIINMECA TCHOCHI N B obmactu BOCIIPUATUA aMepU-
KaHCKUMMU CyJaMM apTyMEHTOB CTOPOHDI 3allI1Thl, OCHOBBIBAIOIIVXCA YIK€ HE

¢ TIo CBUJETENBCTBY HEKOTOPBIX aMEPUKAHCKMX SKCIIEPTOB, BHE 3aBMCUMOCTU OT TOTO,
SIBJISIETCSL /T JBOKAT OOBMHAEMOTO «CILSIIINM, IIbSHBIM, HEIIOATOTOB/IEHHBIM VI HEOCBELOM-
JICHHBIM», CY/ibl IPEIIOYNTAIOT YKIOHATBCS OT YAOB/IETBOPEHNS TIOJOOHDIX MICKOB, @ 106071
a/JBOKAT, y KOTOPOTO eCTb ITY/IbC, OyAeT cuntarbst apdextusHbiM». Lut mo: [Bibas S., 2004: 1].

° K npumepy, B pemtenun 1o peny Smith v. Mullin cyn anenmnAnyonnoit mHCTaHIum chop-
MY/IMPOBAI CYTb IIPETEH3NII K aBOKATy 0OBMHAEMOro B ofHOII dpase: «[lopasutenpHo, HO
[azBOKAT] IPM3HAT HA CIYIUIAHWUM II0 JIey... YTO OH He 3HAJI O TOM, UTO «IICUXIYECKOe CO-
CTOsIHUE VI TICUXMYecKoe 3abomeBanne r-Ha CMuTa MOTYT OBITH IPEbsIBIEHBI B Ka4eCcTBe
CMSATYAIOIIEr0 00CTOSATENIbCTBA. .. ». B MTOTe CY/ IPUIIIET K BBIBOAY, YTO afiBOKAT r-Ha CMIUTa,
TaKyuM 06pasoM, «He IPEFIPIHSI IOIBITOK OOBSICHNTD, KaK 9TOT ZOOPBIT ¥ BHUMATETbHBII
YeJIOBEK MOT COBEPIINTb TAKOE YXKaCHOE MpPEeCTYIUIEHNME, XOTs [JOKa3aTebCTBA COCTOSHIS
ICUXMYECKOTO 310poBbsi [CMuTal, cofepaiiye Takoe obbsicHeHUe, ObUIN y HEro IOf, py-
koit». IIut mo: [Denno D.W., 2015: 512].
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Ha JCCIeOBAaHUAX B 00IACTH HEPpOOMOIorny, a Ha JaHHBIX U3 00/1acTy I110-
BeJIeHYeCKOV TeHeTUKY. HavgambHble IONBITKM afBOKATOB IIPEMJIOKUTD CYly B
Ka4yecTBe OCHOBAHMIA J/I1 OCBOOOXK/IEHN OT OTBETCTBEHHOCTY VIV CMATYEHNA
Haka3aHuA QaKThl HAIMYMA Y OOBMHAEMbIX TeHeTIIeCKIX MOaV(uKarii, Ko-
TOpBIE, 110 JAHHBIM HEKOTOPBIX MICC/IEOBAHMNIA, CBSA3aHbI C IIOBBIIIEHHBIM pU-
CKOM arpeccyBHOTO NOBefeH s (B YaCTHOCTH, YIIOMSAHYTbIE CITy4ay IOINMOp-
¢$u3Ma reHa MOHOAMMHOKCHJA3bl A), He YBEHYA/IVICh YCIIeXOM. 3a MCTEKIIe C
TeX MOP JeCATUIETNA CUTyal/A KapAVHAIbHO He U3MEHMIACh. B 11e1oM cyzbl
HPUJEPXKMBAIOTCA TO3UINY, CHOPMYIMPOBAHHOI TPYIIION CIIEI[VA/IACTOB: fie-
MOHCTpAIVs TIOBBIIIEHHOTO PUCKA AHTUCOIMAIbHOTO TTOBeIeHN A, CBA3aHHOTO
C oIpefielIeHHbIM TeHEeTMYECKIM BapMAHTOM, He SIB/IAETCA JOCTaTOUHBIM OCHO-
BaHMEM JIA YIOB/IETBOPEHNS XOfjaTalicCTBa 06 0CBOOOX/IEHNM OT OTBETCTBEH-
HOCTH /100 ee cMArdeHny. TonbKo ecm HayKa yCTaHOBUT, YTO OIPe/Ie/IeHHBII
TeHeTUYeCKUiT BapuaHT codeTaercsa ¢ decreased rationality («orpaHmdeHHOI
PALVIOHA/IBHOCTBIO») Y €0 HOCUTEIS WIN C YTPATOI IM CIIOCOOHOCTH K KOH-
TPOJIIO TIOBEJCHIA, 9TO JOIDKHO OyZleT YYUTBIBATbCA CYAOM IIPU paspelleHNn
BOIIPOCOB O BUHOBHOCTY JINIIA M XapaKTePe €ro I0pUMIecKoi OTBETCTBEHHO-
ctu [Morse S.J., 2011]; [Scurich N., Appelbaum PS., 2017].

OTHOCKTENIPHO HeflaBHee pelleHye 110 feny State v. Yepez, pasbupabire-
Mycs B mraTe Hpro-MeKcnKo, ¢ OHOI CTOPOHBI, IOATBEPANIIO NIPUBEPIKEH-
HOCTb CyZia 3TOJI IIO3ULINMK, C SPYTOii, HAIJIIHO 1TOKA3ajIo, YTo U B ee 060-
CHOBaHMe CY[JOM Obl/Ia II0/I0KeHA caMasl aKTyaIbHasA Ha TOT MOMEHT Hay4YHas
nHpopMauys 1o faHHON npobneme. Cyapy O4eHb BLYMUYNMBO M CO BCEil OT-
BETCTBEHHOCTBIO OTHOCATCA K €€ MHTEPIIPeTALINA.

dabya aroro fena Bkparije Takosa. B 2012 r. Ouronu Eitnic u ero eBym-
ka /bxuaamu Canposan >xunm BMmecte ¢ Jlxopmxkem OpTucom, 75-1€THUM
6oiippennom npuemHont Marepu Canposan. Eiinc Bcrymun B gpaky ¢ Op-
TIICOM, KOTOPBIII B pe3y/brate cKoH4ancA. Brocnenctsun Eitnic o6 Temo
PacTUTEIbHBIM MAC/IOM M HOXKeT ero. 3ateM oH 1 CaH/oBasI 3abpay KiIo-
4 OT MAIIMHBI )KEPTBBI VM OTIPABIINCD IIOKYIIATh a/IKOro/Ib. Eitric Ob11 ape-
CTOBaH U OOBUHEH B yOMIICTBe IepBOIl CTeneHN, koTopoe B Hpro-Mekcnko
ompefensgeTca Kak «00[yMaHHOe, IIpeJHAMePEeHHOE ¥ YMBIIIEHHO». 3all-
ta Eiinica, cTpeMsch cMATYNTb OOBMHEHME IO MeHee Cepbe3HOr0, HaCcTayBaja
Ha TOM, YTO OH He MOT c(OpMUpOBaTh yMbIcen Ha youiictBo Optuca. B njensax
000CHOBaHNUA 9TOTO YTBEP)KJAECHUA Ha IIpeBapUTEeIbHOM Cyllanuy Ejimc
IPOCKJI paspelleHNs NPeAbABUTb IKCIIEPTHbIE JaHHbIE O TOM, YTO Yy HETO
6611 reH MAOA ¢ HU3KOIT aKTUBHOCTHIO, KOTOPBIiT B COYETAHUY C YKECTOKUM
obpareHneM (IepeXXNTOM UM B JeTCTBE) SIKOOBI IIPePACIIONara ero K «He-
a/IallTUBHOMY MM aTrPeCCMBHOMY MOBENEHNUIO». DT IPefipaclooKeHHOCTD,
KaK OH YTBEpXKZaJI, Cle/aia ero HeCloCOOHBIM CpOpPMUpPOBATh HAMEpeHNe,
Tpebyemoe /11 OOBMHEHNSA B YOUIICTBE IIEPBOII CTEIICHIA.
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OO6ByHeHMe OCIIapUBaIO 3TV aPTYMEHTHI, ¥ ObIJIO IPOBEIEHO OTHEIbHOE
CIylIaHMe 1o moBofy ux gomyctumoct. Cropona Eiinica mpenbsaBuia skc-
IIepTHBIE 3aK/II0YEHs], TOBOPMBIINE B €r0 II0/Ib3Y: CYAeOHOTrO HelpOoIICUXO-
JIoTa ¥ ABYX IICHXOJIOTOB M3 aKaJleMIYecKoro coobuecTsa (B 060MX 3aKyIio-
YEeHMAX COJeprKamach OTChUIKA K YIIOMMHABIIMMCSA UCCIefOBaHMAM Brunner
etal. u Caspi etal.). Heitporicuxosnor nokasas, 4to y Eiinca 6bu1a «ape3Bbruaii-
Ho Hy3Kas pyHkuysa reHa MAOA... 11 3TO [etano ero NCKIIYNTEeTbHO Mpe-
PacIIoNIOKEHHBIM K IIPOABIEHNI0 arpeccuy». OfHAKO Cy/ epBOI MHCTAHLIUN
He IIPMHAT 3TU I0Ka3aTe/NbCTBa, I10/1aras, YTO Pe3y/IbTaThl TeHOTUIIMYECKNX
VICCTIE[IOBAHUIT He COOTBETCTBYIOT CTaHAApTY 1TaTa Hplo-Mekcnko, Heo6xo-
AMMOMY /151 000CHOBAaHMSA Ha/IMYMS IICUXIYECKOTO PacCTPOIICTBA, KOTOpOe
MOXXET CJie/IaTh YeloBeKa HeCIIOCOOHBIM CPOPMMPOBATh HAMEpeHMe YONUTb.

Kpome Toro, cyp paciieHI 1 IOKa3aHMs HeIIPOIICUXO0/I0Ta He COOTBETCTBY-
IOLIVIMM IIPMBEJIEHHbIM MM JKe JJaHHbIM IeHeTudecKoll Hayku. Te mccnenoba-
HIA, Ha Pe3y/IbTaThl KOTOPBIX CChIIAJICA 9KCIIEPT, KaK OIpeNennI Cy/l, U3ydan
«HACWIbCTBEHHBIE», @ He «MMITY/IbCYIBHbIe» NEVICTBYIA, Y, TAKUM 00pa3oM, 9Tu
IAHHbIE He MOATBEePXK/IAI0T IPeANoIaraeMylo CBA3b MEXY CHIDKEHIEM aKTVB-
Hocty reHa MAOA Ejinica 1 noBbIII€HHOl MMITY/IbCMBHOCTDIO, T.€. TeM Kade-
CTBOM, HajM4ye KOTOPOTo, 10 MHEHMIO 3alUThI, CBU/IETENbCTBOBAJIO O HEO-
CO3HAaHHOCTM IIPECTYNHbIX AelicTBuil Eiflica. B KOHIle KOHIIOB, OIHAKO, JaXKe
6e3 reHeTMYECKUX JJOKa3aTenbCTB Eiiric usbexxan npurosopa 3a youitcTo mep-
BOJI CTeIleH Y, OYyuy OCY>KIEHHBIM 3a YOMIICTBO BTOPOII CTEIIeHY, IOENIKY
JI0Ka3aTe/IbCTB VM He3aKOHHOE 3aBJIafieHle aBTOMOOMIEM.

Bepxosubiii cyp mtarta Hplo-Mekcuko, paccMarpuBasimii xano06y Eitnca
Ha IIPUTOBOP, COITIACUICS C BBIBOJIOM CY/ja IIepBOI MHCTAaHLMM. B 0cHOBY pe-
1eHyst ObIIN MTOTIOXKEHBI /iBa (haKTopa: Ha/IeXXHOCTH (M1 00OCHOBAaHHOCTD)
HayYHbBIX JJAHHBIX U a/IeKBaTHOCTb MX NpVMMeHeHUA B JaHHOM ciaydae. Cypn
OoTMeTIII, YyTO uccnenoBanye Caspi et al. u mocenymomye MeTaaHa/IM3bI U3Y-
Ya/l «aHTUCOLVMA/TIbHOE TIOBeJIeHle B 11e/I0M», 3 He IMITY/IbCUBHOE HaCuU/Me.
Hanee cyn ykasbIBaj, 4TO «XOTSI HEKOTOpbIE MCC/IEOBAHMA IPEAIOaraoT,
410 MAOA MOXeT y4acTBOBaTb B PErylIMpPOBAHNUM KOHTPOJIA MIMITY/IbCOB,
ApyTue IpeAronaranT, YTO KOHTPO/Ib MMIYJIbCOB — 3TO OTAENbHaA Ilepe-
MeHHas, 3aBUCALIasl B 3HAUYUTENbHOI CTEIeHM OT QYHKIUM TOOHBIX HOJIeit
MO3ra... ITU pa3/IN4uA IOKa3bIBAIOT, YTO €llle HEIIOHATHO, KaK JIeATETbHOCTb
MAOA n >xecToKO€ OOpalileHIe ¢ IeTbMI YBEeTNYNBAIOT BEPOSTHOCTb aHTH-
COLIMAJIBHOTO MOBefleHNUsA». bosee Toro, cy[ OTMeTIII, YTO 9KCIIEPTHI 3ALUTHI
IpU3HAIN: MEXaHNU3M, IeXKAIUIl B OCHOBE CBA3M MeXy rTeHoM MAOA 1 aH-
TUCOLIMA/IbHBIM ITOBEJIEHMEM, HEM3BECTEH; OH MOXKET He BK/II0YaTh VIMITY/Ib-
CUBHOCTY; HY Of{VIH SKCIIEPT He NPeNbsBIU/I HaYUYHBIX UCC/IETOBAHMIL, OOHa-
pPyXuBamoIuX cBA3b MeXTy MAOA 1 MMITyTbCYBHBIM HACUIEM.

BepxoBHBIII Cyj] mITaTa MOT Ha 9TOM OCTAaHOBMTbCSA, OJHAKO CY[bU Iepe-
LT K PACCMOTPEHMIO BOIIPOCA O «IPUTOJHOCTI» COOOIIEHHBIX 9KCIEepPTa-
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MU CBefleHuII Jj1s1 JaHHOTo ciaydas. Cyf| IpeAronoXul, YTO «10Ka3aTelbCTBa
MAOA» 6b111 ITpefCcTaB/IeHbI, YTOOBI «cieIaTh (PaKT 06AyMaHHOTO HAMEPeHMA
[Efiricom perenns youtb OpTuca) MeHee BEpOATHBIM. . . IOCKO/IBKY [pe3y/bTar
uccnenoBanys Brunner et al. ] 3akro4asncs B TOM, YTO /uIja C HEAKTUBHBIM Te-
HoTunoM MAOA yMnynbcuBHO arpeccuBHbL. V ecu 6b1 Eiinic geiictBuTenpHO
o6mazia TaKOJ XapaKTepUCTUKOI MMITY/IbCYBHON arpeccy, 3TO CBelo Obl Ha
HeT 97IeMeHT IpegHaMepeHHocT». OpHako y Evirica 6501 reH MAOA ¢ HU3KOI
aKTMBHOCTBIO, a He reH MAQOA ¢ HyneBOJ aKTMBHOCTBIO, U 110 3TOV IPUYMHE
CYI KPUTMYECK) OTHECCS K BBIBOZLY CYHeOHOro HepoIICUXosIora O mpefpac-
Ho/MoKeHHOCTH Eiirca K MMITy/IbCMBHOJ arpeccuy Ha OCHOBAHUM Ha/IM4MA Y
Hero Hu3KoakTyBHOro reHotnna MAOA. Cyp 3aKIi04nsI, 9To Tofo6Has, IBHO
«HeoOOCHOBaHHas OIIOpa Ha uccefoBanue Brunner et al. nemaer sxcriepTHbIE
3aK/II0YEHNA YMO3PUTEIbHBIMU 1, C/IEJOBATEIbHO, He IMEIOIIMI OTHOLIEHNA
K geny» [Scurich N., Appelbaum PS., 2021].

Awnanus nena Eitrica u mogo6HOTo pofja fier, ¢ OHO CTOPOHBI, TOBOPUT O
TOM, 4YTO CyJ, GaKTIUeCKy TpeOyeT OT aJBOKATOB IIOCTOSTHHOTO MOHUTOPVHIA
HOBEJIIIVX VICCIefOBAHNUII COLVIa/IbHO-0MOTOTYeCKOT COCTABIAIONIEN MeXa-
HII3Ma MHAVBY/Ya/IbHOTO IPECTYITHOTO NOBefeH A (YCTIOBHO OHA IMEHYeTCs
«G x E (gene x environmen)») [Bernet W. et al., 2007], ogHOBpeMeHHO, Kak
BUZIMM, 3a/iaBasi MOJOOHBI CTaHJApT KauecTBa IPOdeCCHOHANIbHON Hes-
TENIBHOCTY 1 110 OTHOILIEHMIO K CaMOMYy cebe.

C pgpyroii ctoponbl, feno Eiinica B ouepeHOIl pa3 1okasaso, 4To, Bo-Iep-
BbIX, IOMBITKM MCIOIb30BaTb B CylaX JaHHbIE IOBEJIEHYECKO TI'eHeTUKMU
(B wactHOCTH, «uccnefnoBanuss MAOA»), B OCHOBe KOTOPBIX JIEKUT IOUCK
«T€HOB-KaHAMATOB», OCTAIOTCs Oe3pe3y/IbTaTHBIMY BCTIEACTBYE HENOCTAT-
KOB, NPUCYIIMX 3TOVl METONOJIOTMM B 1LIe/IOM. BO-BTOPBIX, CIOXMICA 06-
MM HayYHBII KOHCEHCYC: AaHHbIe, IOJTy4eHHble B PaHHUX MCCIENOBAHMU-
ax MAOA, norepsnyu akTyanbHOCTD, IIOCKONIbKY ycTapen caMm MeTof cGXE
(reH-KaHAUAT X Cpefa); HAIIPOTUB, TOPa3fo OONMBIINIT Pe3y/IbTaT B IJIaHE
yBeJIMYeHNs CTEIIEHN JOCTOBEPHOCTH OXXIJIAeTCA OT peausanyu 6omee Mac-
IITaOHBIX ¥ OOBEKTUBHBIX IOTHOTEHOMHBIX aCCOLIVIATVBHBIX MCCIETOBAHMIT
(GWAS) [Farahany N.A., Kennedy R.T., Garrett B.L., 2020: 471]".

3aknuyeHve

AHanu3a K/II04YeBBbIX TEHJEHINII MCII0/Ib30BAHNA HEeJIPOOMOIOTNYecKOil 1
reHeTI4ecKol MHpopManym B yronoBHoM cygonponssopctse CIIA mo pe-

10 Hekoropsle u3 mucciegoBannii mo merofy GWAS yske MOATBepAMIN IPUOPUTETHOE
3Ha4YeHMe reHa MOHOaMuHOKcAa3bl A (MAOA) B MeXaHU3Me IIPOAYLMPOBAHNSA arPeCCUB-
Horo noBefenns. Tak, GWAS-uccnenoBanme 1767 reHoB-KauaugaToB noctaBmio MAOA Ha
IlepBOe MeCTO B KauyecTBe PUCK-(aKTOpa arpecCMBHOTO MOBEJEHNs, IpUIeM UCCIeNoBaHIe
IIPOBOAMIOCH U Ha Ye/loBeKe, 1 Ha rppidyHax. CM.: [Zhang-James Y. et al., 2019: 1660].
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JIaM O TSDKKUX HaCWJIbCTBEHHBIX IIPECTYIUIEHVSX II0Ka3ajl, 4TO B KayecTBe
TAKOBBIX CJIEAYeT BBIJIE/INTD: IOC/IENOBATE/IbHBIN POCT YNC/Ia pacCMaTpyBa-
eMBIX YTOJIOBHBIX ieJI, BK/IIOYAIOIVX JAaHHbIe HeMIPOOMOIOrnYecKux 1ccue-
JIOBAaHUIL; OTCYTCTBUE Y HEIPOOMOTIOTMYECKUX [JOKA3aTe/IbCTB ITOCTOSHHOTO
«cmsArvanouero» aggexra; 6omee 6maroxenarebHOe BOCIPUATIE CYLOM U
IPUCSDKHBIMM HEMPOJAHHBIX, COOOIIAaeMBbIX 3aIMTON B fIe/lax O IpPecTy-
IUIEHUSAX HECOBEPIICHHOIETHIX; YBeYeHye SO/ ane/ULAVIOHHBIX JKanob
OOBMHsIEMbIX Ha MIHOpPMpOBaHMe 160 HedpPeKTUBHOE KCIIOTb30BAHNE
HelipoOmonornyeckor MHGOpMaLMy UX 3alUTHUKAMI IPU PacC/IefoOBaHNN
U CcyieOHOM pasbupaTesbCTBe IO YTOTIOBHOMY Jielly U, OHOBPEMEHHO, He-
IPONIOPIIMOHATIBHO OOJIBIION IPOLEHT X YHOBIETBOPEHMs B CPABHEHUN C
ieflaMit, B KOTOPbIX OOBUHsIeMbIe IIBITAIOTCS 0Ka3aTh HeaPdeKTUBHOCTD Jie-
ATENIBHOCTY aJJBOKAaTOB apryMEHTaMM MHOTO poja. IIpuBep>KeHHOCTb Cy/ioB
(B paMKax pacCMOTpPeHUs Jiell, B KOTOPBIX CTOPOHOI 3alUThI IPUBOJSATC
JaHHBIe TeHeTUYECKVIX MCCIEJOBAHMI) O3UIINMMN, B COOTBETCTBUM C KOTOPOII
IeMOHCTpAIs TOBBIIIEHHOTO PYCKA aHTUCOIAIbHOTO IIOBEJJeHNs, CBS3aH-
HOTO C OIIpeJie/IeHHBIM T'eHeTVYeCKVM BapMaHTOM, He SIBJISEeTCS JHOCTAaTOY-
HBIM OCHOBAHUEM J|Is YIOBIETBOPEHNS XOATaICTBa 06 0CBOOOXK/IEHNN OT
OTBETCTBEHHOCTH nbo ee cvsardenuu. [Ipu atom cyy dakrudecku Tpebyer
OT a/IBOKATOB ITIOCTOSTHHOTO MOHUTOPVHIA HOBEIINX MCCIETOBAHMII B JaH-
HOVT obnacTy, 3ajaBasi MOJOOHBIN CTaHAAPT KadecTBa NMPpodeccuOHaIbHON
esITeIbHOCTH 1 TI0 OTHOIIEHMIO K caMOMYy cebe.

Ha 3T MOMeHTBI aBTOp XOTe/ Obl OOpaTUTh BHMMAaHME HAy4HON 0OIie-
CTBEHHOCTM B CBeTe aKTYa/M3alii)i BOIPOCA O PO JAOCTYDKEHUIT OMOIory-
4eCKOVl HayK)l B PasBUTUM OTEYeCTBEHHOI cepbl yromoBHoil roctuiym. Ha
Halll B3I/IAMl, OHU CYLIECTBEHHO KOJIEOMIOT ee HEKOI[a HaleXXHbI COLMOIO0-
TMYecKMil PyHIAMEeHT, B OCHOBE KOTOPOTO JISKUT IIOHATHE O Ye/IOBEYECKOM
pasyMe KaK O «4JCTOM JIMCTe» 1 «CBSI3AHHOE C 9TUM YOeXX/jeHe B MCK/II0UN-
TEIbHOV POJIVI COLIMA/IbHOTO MYpa ¥ KY/IbTYPbl B (POPMUpPOBAHUY €r0 COmep-
YKaHUsA». [JnuTenbHast IpUBEP>KeHHOCTD COLMONIOr0OB KoHIenmym «tabula rasa»
BBIPA3mIach «B (DOKYCHPOBKE COIMOTOIMYECKOTO IIOMCKAa HAa COLMAIbHBIX
(beHOMeHaX, TPAaKTyeMBbIX B Ka4eCTBe JeTePMIHIPOBAHHBIX VICKTIOUUTEIBHO
coumanpHbIMK akropamm» [IlIkypko 10.C., 2020: 91]. Ho ceropgus ara rias-
Hasl TEOpeTIYeCcKasi OIopa BCeX MPUBEP)KEHIIEB TPAAMIIMOHAICTCKUX Tede-
HIIL B COLM/IBHBIX HayKaX, Oy/[y4n M3Ha4a/IbHO JINIIEHHO «OMO0TOrNIecKo»
COCTABJISAIONIEN, Y>Ke He BBIIEP>KMBAET MIPOBEPKIM Ha IPOYHOCTD, KOTOPYIO €l
IpefjIaraeT COBpeMeHHas HayKa, CyIleCTBEHHO pacIIMpyBIIas 3a MOCTIeHIE
[eCATUIETNS CBOE TIOHMMaHNe IPUPOJbI Ye/I0BEYECKOTO eCTECTBA.

B Hamm gHY 107 BOIIPOCOM HAXORUTCS «pabounit» craryc (06bsICHUTENb-
HBIII TIOTeHIIMa) OOMBIIMHCTBA HEKOT/IA BIIMATENbHBIX COLMOMOTMYECKIX Te-
OpMit, B TOM YJNC/Te MCTOIKOBBIBAIOIINX IPOLIECCHI IIPOUCXOXKAEHMSI COLATIb-
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HBIX JeBUaluil (BK/I0Yasi MPEeCTYIIHOCTD), COLVAIbHYI0 KOOIEPALMIo B XOfe
IIPECTYIIHOW AeSATENbHOCTU U PeHOMEH OTKJIOHSIOIIETrOCsl OT HOPMBI IIOBe-
IeHVs VHAVBYJA B LIeJIOM. VIMEeHHO OHU onpegmesimm cnenuduKy mpebiny-
LIMX 3TAIOB PasBUTHMA HAyK YTOIOBHO-IIPABOBOIO LVIK/IA B HAlllel CTPAaHe U
00YC/IOBI/IN UX «COLMIAIbHBIN» KPEH, He IIPeOJJO/IeHHbI U 10 c1io opy. OpHO
U3 €r0 CIEeACTBUI — IPAKTUYECKU IIOJIHOE OTCYTCTBYE B IVCKYPCUBHOM IIO7IE
OTEYeCTBEHHOVI KPYMMHOJIOTWM, YTOIOBHOTO IIpaBa I IIpoLiecca JaHHBIX eCTe-
CTBEHHBIX HAayK O B3aMMOCBS3M OMOJIOTMYECKOTO M COLMATbHOTO HA YPOBHE
JIMYHOCTY OTZHENbHOTO MHAVBULYYMA M B MEXaHU3MeE €T0 COLIMAIbHO 3HAYM-
Moro nosefieHys. Hanportus, 3a py6exxoM B 9Toil 06/1acTI MCCTIEfOBaHNUIT BCe
aKTMBHEE NPOAB/IAETCA TEHAECHIMA K MHTEIPaTUBHOMY PacCMOTPEHMIO Hell-
POOMOTIOTYEeCKIX, ICUXOTOIMIECKNX U CPEIOBBIX GaKTOPOB [eTMHKBEHTHOTO
(IpecTyIHOro) MOBEIeHN, TOCKO/IbKY «IOIOTHEHME TPaAUIIOHHOTO KPYIMU-
HOJIOTMYeCKOTO MHCTPYMeHTapysI HelipoOMomornyeckumu (a TakyKe reHeTde-
cknmu.—J1.B.) MeTomaMy NMOTeHIMAIbHO YCUINMBAET IMIIMPUYECKYI0 0O0CHO-
BAaHHOCTb KPVMIHO/IOIMYecKMX Teopuii» [Focquaert E, 2019].

Hacrosmas my6nmkanus sBIseTCs IONBITKON IPEOofioeTh YKa3aHHBIN
HEJIOCTATOK, IIOCKOJIbKY IIPMBEJEHHbIE B HEll JaHHbIE CBULETEILCTBYIOT O
HapacTaHUM MHTepeca K MCCIENOBAHUIO OMOTOTMYECKOl COCTaBJIAIONIeN
JIMYHOCTY IIPABOHAPYIIUTEIIEN He TOIBKO B aKaJeMIYeCKNX KPYrax, HO U He-
IOCPE/ICTBEHHO Cpeiyl IPaBOIIPUMEHNTENE. ABTOp HaJieeTCs, YTO, IIyCTh U
Ha 3apyOEXHOM OIIbITe, MY YAATIOCh PACKPBITh 3HAYMMOCTD HIEPEIOBbIX Pa3-
paboToK B 06/1acTy OGMOIOrNM [/IsI OTIpefieieH s OPUEHTUPOB U TOCTPOEH NS
BeKTOpa pasBuUTHA cepsl yronoBHoit ocTuiun. [Tomaraem, 4T0 9T JaHHbIE
CTaHYT JOIO/IHUTE/IbHBIM IIOBOJIOM K aKTMBM3aIMyM Hay4YHO-IIPAKTUYECKON
AUCKYCCHMM B PaMKaxX YKa3aHHOII Tpo6eMaTyky. [IpuMepHbIil TepedeHb TeM
IS 00CYX/IeHUSA MOXKeT BBIIIANETD ClefyoumM obpasom. Hyxpaercs mu
COBPEMEHHBIVI POCCUIICKUI IOPUCT-KPUMUHANINUCT WIN CTYHEHT, 00ydaro-
LIVIICA IO YTOIOBHO-IIPABOBOI Cllelaan3aliii, B 3HAHUY OCHOB KOTHVUTVIB-
HO H6171p061/{0n0r1/n/[ U oBefeH4YecKou reHetukn? Eciam ga, To KTO, B KaKOil
dbopMe 1 KaKUMM CpeCTBAMM CIIOCOOEH PelINTb 3Ty 3aJjady B paMKax Jieii-
CTBYIOIUX J IIEPCIIEKTVIBHBIX 0Opa3oBaTe/IbHBIX CTAHJAPTOB?

B cBeTe BO3MOXKHOIT TpaHCchOpMALVV IOHATUI O CO3HATETbHO-BOJIEBOI
COCTaB/IAIOLIEN Y€/IOBEYECKON IICUXVKY VISMEHUTCA U JABHO YCTOSABIINIICA
B IIPAKTHKE [I€ATEJIbHOCTY OPTaHOB CY[ia M YTOJIOBHOM IOCTULIUM IIOAXOZ K
TPAaKTOBKE K/IIOUEBBIX IIOHATUI YTOMIOBHOTO IIpaBa (TaKuX, HaIpumep, Kak
BJHA, BMEHAEMOCTb/HEBMEHAEMOCTb, BO3PACT YTOJIOBHOM OTBETCTBEHHO-
cTi)? BypeT 1 OH BOCIPUHAT OT€4eCTBEHHO JOKTPUHON YTOJIOBHOTO IIpaBa
VI IOBJIEYeT JIi 32 COOO0J COOTBETCTBYIOLIE M3MEHEHNA B HOPMaX YTOIOBHO-
ro 3aKoHofaTenbcTBa? HapymmT /i crmo>xmBIumiicsa 6anaHC MHTEPECOB MeX-
[y YYaCTHUKAaMU YTOJIOBHOTO IpoOIlecca NUKBUAALMA MX «OVMOIOTMYECKO
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HerpaMOTHOCT!»? VI3MeHNTCA /1 poIiefypa ¥ MOBBICUTCS JIN CTENIeHb 00'b-
eKTUBHOCTM 3aK/IIOYEHMS CyIeOHO-MeUIMHCKON SKCIIePTU3bI O BMEHAEMO-
CTI/HEBMEHAEMOCTH, IIPOBOAVIMOIL C YI€TOM HepOOMOIOrNIecKoll 1 TeHe-
TUYECKOI MHPOpMALNIL O TMYHOCTY OOBUHSIEMOT0?

Hackonbko 1jerecoo6pasHa mmpokas o6miecTBeHHasA TPaHC ALY JOCTU-
JKEHUI1 B 00/1aCTV KOTHUTMBHOI HENPOOMOIOT M 1 TTOBEJeHIECKOI TeHETUKIA
C TOYKM 3peHys 6ojiee paHHETO U HaJ[eKHOTO BBLAB/ICHNA IIPEAVIKTOPOB JIeB-
aHTHOTO noBefeHMA? «HakasaHue» My Bce-Taky «Tepanus»? VIsmeHarcsa
IPUOPUTETHI YTOTOBHO-IIOIUTUYECKON JIEATENBHOCTY TOCYAAPCTBA C Y4ETOM
TpaHchOpMaLMy HAy4HBIX NIPECTABACHWII O POIU COLMATbHO-OMOIOrmye-
CKOTO Hayajia B MEXaHM3Me MH/IVBUIYaTbHO IIPECTYITHOM AeATeNbHOCTU?

B03MOXHO, ITOMCK OTBETOB Ha 9TV BOIPOCHI CIIOCOOEH B IIEPCIIEKTUBE
copMupOBaTh aKTYaIbHYI0 OTEYECTBEHHYIO VICCIEIOBATENIBCKYI0 IOBECTKY
BOKPYT TOYEK IepeceyeHNs MHTePeCcOB OMOMIOrny, HayK YTOJIOBHO-IIPaBOBO-
O IMK/Ia ¥ IPAKTUKN PYHKLUMOHNPOBAHNUA C(epbl YTOIOBHOTO IIPABOCYAMAL.
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AHHOTauma

Llenb ctatbn — 0O3HAKOMMEHME OPUANYECKON OOLLECTBEHHOCTU C MEPBbIM OMbITOM
KoandukKaumm 3aKkoHOAATENbCTBA O KyNbType 1 NPaKTUKON ero npumeHeHus. B npea-
naraemol ctaTbe paccMaTpmBaloTCcsl 0COOEHHOCTU pedOpPMUPOBaHMS 3aKOHOAATESb-
cTBa 06 OxpaHe OObLEKTOB KyNbTYPHOrO Hacneams nocpencTtBOM ero koamdukaumn.
ABTOp, OCHOBbIBasiCb Ha aHann3e nonoxenunii Kopgekca Pecnybnunkn benapycb o KynbTy-
pe, BBeAeHHoro B aencteme B 2017 I, N KOHCTUTYLIMOHHbIX 3MeHeHnin 2022-2023 rT.,
packpbiBaeT npemmyLlecTsa U HegocTaTkm koamdukaumm gaHHOW cdepbl 3aKoHoaAa-
TenbcTBa. JJokasbiBaeTCH, 4TO KoanduKaLma 3aKkoHoO4aTeNbCTBA O KynbType MO3BOMM-
f1a ynopsiaoinTe MHOrOYUCAEHHbBIE HOPMATVBHbBIE MPABOBbLIE aKTbl, AENCTBOBABLUME B
0651aCTN KyNbTYPHOIO (MCTOPUKO-KYLTYPHOMO) Hacneaus, My3enHoi, 6GnbnmnoTeyHom
M rpafloCTPOUTENBHOM AEATENbHOCTM, HanpaBieHHOW Ha COXpaHeHWe U UCMOosb30Ba-
HVe 0ObEKTOB KyJIbTYPHOro Hacneaus. B ctatbe nanaratoTcsa HOBEJbI PEryMPOBAHMS
npaBa COOCTBEHHOCTU HA OOBbEKTbI KyNIbTYPHOrO Hacneaus, B TOM Ynucne, NaMmsaTHUKA
apxeonoruu, apxeonornyeckne apredakTbl, Knad, a Takke NPUHYAUTENbHOro Npekpa-
LeHns npaBa COOCTBEHHOCTWU MOCPEACTBOM CYAEOHOro M3baTUs BGECX035MCTBEHHO
COOEePXUMBIX NAaMSATHUKOB. MprBOOATCS NPUMEpPBI peLLeHns NpobnaemMbl GUHAHCKUPO-
BaHUs B cpepe KyNbTypHOro Hacneams 3a cyeT UCnosib30BaHNSA HOBbIX MHCTPYMEHTOB
(MeLeHaToB 1 CMOHCOPOB, rOCYAAPCTBEHHO-4aCTHOrO napTtHepcTea). OnpeneneHHoe
BHUMaHue yaeneHo cyaebHon 3awmTte OOBLEKTOB KyNbTYpPHOro Hacnegus (MCTopu-
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KO-KYNbTYPHbIX LLEHHOCTEN), HOBOE PELLEHME KOTOPOW NpensoxeHo B Kogekce o Kynb-
Type. B cTatbe chOpMYNMpoBaHbl HEKOTOPbIE MPEASIOKEHNS MO YTOYHEHWNIO MPABOBOro
cTaTyca HeABVXKMMbIX MAaMSATHUKOB U ABUXKXUMBbIX KYNIbTYPHbIX LLEHHOCTEN, NPUBOAUTCS
Knaccudukaumsa MaTepuanbHbIX 1 HEMaTepUuanbHbIX MICTOPUKO-KYNbTYPHbIX LLEHHOCTEN
no Buaam. Manarawrca cTpyktypa [0CyaapCTBEHHOMO CMMCKa MCTOPUKO-KYBTYPHbIX
LeHHocTel 1 ocobeHHocTn ero BeaeHus ¢ 1 aHapsa 2023 r. CtatucTnyeckme gaHHble
B OVHAMUKE KOHKPETU3UPYIOT UCCNea0BaTeNbCKUA MaTepran 1 No3BOASIOT YNy4llnTb
ero Bocnpustue. ABTOp OTCTanBaeT UAEI0, 4TO NpuHATME Kogekca o KynbType co3aano
npeanockbkn Ans GopMUPOBAHUS MPUHLMNNANIBHO HOBOMO NOAX0Aa K FrOCYAapPCTBEH-
HOW OXpaHe, y4eTy 1 NCMOJIb30BAHNIO B COBPEMEHHOW XN3HU NaMSATHUKOB CTAPUHbI U
nckyccTea. B aTom nnaHe 6en1opycckuii onbiT koandurkaumm 3akoHo4aTebCTBa O Ky/b-
TYpPE MOXET ObITb NMOJIE3EH.

Kniouesslie cnoBa

00BbEeKThI KYJNbTYPHOIo Hacnegus, KO,EI,I/ICDI/IKaLI,I/IH 3aKOHOOaTeNIbCTBa,; KynbTypa; KyJb-
TYPHbIE LEHHOCTWU; NpaBoOBad 3allnTta NaMATHUKOB; COBeEPLUEeHCTBOBAaHME 3aKOHOAa-
TeNbCTBa.

Ana untupoBauns: MapTtbiHeHko N.D. Benopyccknini onbIT cuctematmusaumm 3ako-
HoOaTeNnbCTBA 00 OXpaHe OOBbEKTOB KyNbTYPHOrO Hacneams nocpencTBOM Koanduka-
umn // Mpaeo. XypHan Beicwen wkonbl akoHoMukn. 2024. Tom 17. N2 1. C. 190-212.
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Abstract

The purpose of the article is to familiarize the legal community with the first experience
of codification of legislation on culture and the practice of its application. This article
discusses the features of reforming legislation on the protection of cultural heritage
objects through its codification. The author, based on an analysis of the provisions of
the Code of the Republic of Belarus on Culture, introduced in 2017, taking into account
the constitutional changes made in 2022-2023, demonstrates the advantages and
disadvantages of codification in this area of legislation. It is proved that the codification
of legislation on culture made it possible to streamline numerous regulatory legal acts
in force in the field of cultural (historical and cultural) heritage, the implementation of
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museum, library and urban planning activities aimed at the preservation and use of
cultural heritage objects. The novelties of the regulation of ownership of cultural heritage
objects, including archaeological monuments, archaeological artifacts, treasures, as
well as the forced termination of ownership through judicial seizure of mismanaged
monuments are outlined. Examples are given of solving the problem of financing the
cultural heritage sector through the use of new tools (patrons and sponsors, public-
private partnerships). Some attention is paid to the judicial protection of cultural
heritage objects (historical and cultural values), a new solution to which is proposed
in the Code of Culture. The article formulates some proposals to clarify the legal status
of immovable monuments and movable cultural values, and provides a classification of
tangible and intangible historical and cultural values by type. The structure of the State
List of Historical and Cultural Values and the specifics of its maintenance from January
1, 2023 are outlined. Dynamic statistical data concretizes the research material and
improves its perception. The author defends the idea that the adoption of the Code of
Culture created the preconditions for the formation of a fundamentally new approach to
state protection, recording and use of ancient monuments and art in modern life. And in
this regard, the Belarusian experience of codifying legislation on culture can be useful.

Keywords

objects of cultural heritage; codification of legislation; culture; cultural values; legal
protection of monuments; improvement of legislation.
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BeepeHue

Cdepa KynbTypHOTo (MCTOPUKO-KYIBTYPHOTO) HACTEAV — YHUKAIbHOE
II0 CBOEJI 3HAUMMOCTM sIB/IeHMe yBymm3annu. [Ipy 6ypHOM pasBuTtum Tex-
HOKpAaTMYeCKUX IPOLIeCCOB COBPEMEHHOTO COIyMa Bce Hormee 060cCTpsieT-
cs1 Mpo6ieMa aHTPOIIOTEHHOTO Y TEXHOT€HHOTO pa3pyIIeHMs UCTOPUYECKUX
U KY/IBTYPHBIX 3/IEMEHTOB HacleusA 4eloBedecTBa. VIcTopuko-KynpTypHOE
(KynbTypHOE) Hac/efue Ha M3/I0Me BEKOB U ThICAYeNeTnil IpuobpeTaeT Bce
OOJIBIIYIO TIOIUTUYECKYIO CUTY M 3HAaYeHVe KaK HafIeXKHBbII FapaHT COXpaHe-
HVSI MAGHTUYHOCTYM ¥ CaMOOBITHOCTY HAapoOja, lieHHelllee KOHKYPEHTHOe
IPeVIMYLIEeCTBO B YCIOBUAX Iobanu3anun. B To ke BpeMs IpuHATbIe HOP-
MaTyUBHbIE aKThl Ia/IeKV OT COBEPILIEHCTBA, He COINIACYIOTCA MEXHY co60ii,
a BHOBb pa3pabaTbiBaeMble 3aKOHOIIPOEKTBI AMCCOHUPYIOT C MEX/[YHapOJ-
HO-TIPaBOBBIMU COIJIAIICHUAMY U JENICTBYIOLIIMMY 3aKOHAaMU, He CIOCO6-
CTBYIOT pa3pelIeHNI0 NIPABOBBIX NPOOIEM OXpaHbI KYIbTYPHOIO HAC/IEAMS.
[TosTomy TpebyeTcs JOKTPUHAIBHO HOBOE PeIIeHMe CUCTeMATU3aLUy HOpP-
MAaTUBHBIX aKTOB, HAIIPaB/ICHHBIX Ha 3aIUTY KY/IbTYPHOTO (MCTOPUKO-KY/Ib-
TYPHOTO0) Hacyenus Ha 6a3e COBpPEeMEHHBIX 3HAHMIL U OIIbITA. YHUKATbHOCTD
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00beKTa OXpaHbl (HaMATHUKM VICTOPUI U KYJIBTYPBI) TpeOyeT CO3aHmsl YHA-
BEPCAIBbHOI II0 CYTU CUCTEMBI 3aKOHOATENbCTBA.

Takoe pelreHyue HailleHO — 3TO KOHIENIVA KOAMMUKAIMY 3aKOHOMA-
TENbCTBA O KY/IbTYPe, COCTABHOI YaCThI0O KOTOPOTO SIB/IAIOTCS HOPMATVBHbIE
IIPaBOBBIE AKTHI, PETY/IMPYIOIIVe OXPaHYy, MICIIONIb30BaHNe Y BOCCTAHOBJ/ICHIE
00BEKTOB KY/IbTYpPHOTO HacienusA (B 3akoHomaTenbcTBe Pecrry6mukn benma-
PYCh UCIIONB3YIOTCS CIOBOCOYETAHNS «MCTOPUKO-KYIBTYpHOE HaCTIefye»,
«CTOPUKO-KY/IbTYPHAs LIeHHOCTb» — OXPaHsIeMblil 3aKOHOM HaMATHUK).

B ropupandeckoit Hayke ykazaHHas IpobieMa CHCTeMaTU3alny 3aKOHO/a-
TE/bCTBA 06 OXpaHe 0OBEKTOB KY/IBTYPHOTO HAC/IeANs OCPEICTBOM €ro KO-
nudukanuu GakTdecKn He MCCIefoBanach. VICK/IOUeHNsT COCTABIAIOT pa-
6otb1 A.B. TonoBusuuna [fonoBusunu A.B., 2019: 29-35], O.A. BsicTpoBoit
[BbricTpoBa O.A., 2016: 29-33], C.B. Kysunoit [Kysuna C.B., 2017: 135-139],
A H. ITaudunosa [[Tandunos A.H., 2023], VL.I1. Moxxaepoit [Moxxaepa JL.IL.,
2020: 72-89], xoTOpBle TaK WM MHaYe 0OpPAIlaIICh K BOSMOXXHOCTI KOIM-
¢buKanyy 3aKOHOJATe/IbHBIX AKTOB O KY/IbTYpPe) B CUJIy HOBM3HBI 9TOTO VMH-
CTPYMeHTa HOPMOTBOpYECTBa B TaHHOII cdepe. Komekc 0 KynbType IpuHAT
TONMbKO B offHOM cTpaHe CoppyxectBa HesaBucumbix Tocymapcts— Pecmy-
6mke bermapycp'; ONBIT 3TO CTpaHbI — COI03HOTO ¢ Poccuelt rocymapcTBa —
HpeparaeTcs A 00CYXK/IeHNs B paMKax JaHHOJ CTaTbL.

B dbopmupoBaHny BHIBOIOB U peKOMEHALNIT [I0 COBEPIIEHCTBOBAHMIO 3a-
KOHOJIATeIbCTBA 00 OXpaHe O0BEKTOB KY/IBTYPHOIO HAC/Iefusl aBTOP CTAaTbU
ommpacs Ha paboter JI.P. Kneb6anosa [Kne6anos JI.P, 2020] u M.A. Peguniy
[Pemuniy M.A., 2018]. ABTOp, UCIIO/B3YsI METOJ, CPAaBHUTEIBHOTO IIPaBOBefie-
HIIsL, 00paTWICs K M3MEHSIOLIENICs IOKTPYHE IIPaBOBOJ 3aLUThI KY/IbTYPHOTO
Hacyemys, paccMoTpeHHoN B Tpynax 1.V, Buguneesa [Bupnuees [1.V1., 2017],
B.O. Hemraraesoit [Hemaraesa B.O., 2018], mpoananusupoBan 3aKOHO#ATENb-
ctBo Poccuiickoit ®epepanun’ n Pecrrybmuku bemapycp, mpakTiky ero mpu-
MeHeHMs B cdepe KYIbTYpPbI U KY/IBTYPHOTO Hac/lenus. Pe3ynbraToM sABAeTcs
COZIep>KAILIMIICS HYDKe aHA/IN3 HOBOTO OEOPYCCKOTO 3aKOHOAATENBCTBA O KY/Ib-
Type, KogyduKamyss KOTOpOro No3BomIa YIOPALOYNTh HOPMaTHBHbIE IIPABO-
BBl aKTbI, PEry/IVPYIOLI/ie OTHOIIEHNsI B 00/IACTY OXPaHBbI, MICIIONb30BAHNUA U
BOCCTAHOBJIEHVI ICTOPUKO-KY/IBTYPHOTO Hac/enus (B pPOCCHUIICKOM IIPaBOIIO-
psiKe — 3aKOHOJATE/IbCTBO 06 OXpaHe 00BEKTOB KY/ILTYPHOTO HAC/IEMN).

! Kopekc Pecriybmuxn Benapycs o kynsrype 20.06.2016, Ne 413-3: mpunsrt [lamaroit npex-
craBureneit 24.06.2016; ogobpen Coserom Pecriy6muku 30.06.2016 / OTAJIOH. 3akonopa-
tenbcTBO Pecrry6nuku Berapycs / Hau. nentp npasosoit nagopm. Pecn. benapycs. MuHck,
2023.

2 O6 obbeKTax KyIbTYpHOrO Hacimefus (IaMATHUKAX MCTOPUM M KYIbTYPbI) HApOJIOB
Poccniickoit @epepanyn: OefepanbHblil 3akoH oT 25.06.2002 Ne 73-D3 // C3 PP. 2002. Ne 26.
Cr. 2519; 2003. Ne 9. Cr. 805.
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1. Utorn koandunkaumm 3akoHogatTenbCTBa O KyJibType

3 ¢deBpana 2017 r. crymmn B cuny Kopexce Pecrry6nmmkn benmapych o Kyib-
Type (nanee — Kopgekc o xynbrype) — nepsboiit B CHI' koguduuypoBaHHbIit
aKT B maHHOM cdepe. [Tocnenyromum 3akoHOM «O6 N3MEHEHNN 3aKOHOB II0
BOIIPOCaM KyAbTYpbl» OT 21 mroma 2022 r. Ne 201-3° BHeCeHbI U3MEHEeHNS U
TOIONMHEHNA B YKa3aHHbBII HOPMATVBHBIN IIPAaBOBOJ aKT, IIOATOTOB/IEHHBIN
C y4€TOM IEPBOTrO OIbITA €0 NMPUMEHEHM A, B TOM 4IC/Ie: BKIIOYEHa HOBasA
HopMa (cT.18-1) «KoHTponb B cdepe KynbTypbl»; YTOUHEHA KTaCCUPKAIIVIA
VICTOPUKO-KY/IbTYPHBIX IIEHHOCTEN! 110 BIJIaM; OIIpefie/ieHa KoMmeTeHnuA be-
JIOPYCCKOTO pecIybIMKaHCKOTO HayYHO-MeTOAMYECKOTO COBeTa 110 BOIPO-
CaM UCTOPUKO-KY/IBTYPHOTO HAcTefus; CPOpMyanpoBaHa HOBas CTPYKTypa
TocymapcTBEHHOTO CIIMCKa MCTOPMKO-KY/IBTYPHBIX IleHHOCTell Pecry6mm-
ku Benapych (oxpaHHOTO peecTpa); BK/IIOYEHBI HOBbIe TpeOOBaHUA K op-
Me IacIopTa UCTOPUKO-KY/IBTYPHOI 1eHHOCTH; YCTaHOB/IEHbI TPeOOBaHMS,
InpegbsAB/IAeMble K COIEP)KaHNIO 30H OXPAaHbl HEJBVDKMMbBIX MaTepUaIbHbIX
MICTOPUKO-KY/IBTYPHBIX I[eHHOCTell (OXpaHHas 30HA, 30HA peryanpoBaHMA
3aCTPOJIKY, 30HA OXPAHBI IaHALIA(TA, 30Ha OXPAHbI KY/IBTYPHOTO CJIOA).

Konekc npenycmarpuBaeT cosfianne Ha 6ase CIOXKMBIINXCSA TPABOBBIX MH-
CTUTYTOB €JMHOTO MeXaHM3Ma Pery/InpOBaHNsA OTHOIIEHNUIT B cepe Ky/IbTy-
PBI ¥ OTHOBPEMEHHOE YCTPaHEHNE HEIOCTATKOB IIPAaBOBOTO PETYIMPOBAHMA B
aTOl cdepe, obecreunBaeT COKpalleHye KOMN4eCcTBa IIPaBOBBIX aKTOB II0 BO-
IPOCaM KY/IbTYPbI U UX YIIOPSAZOYeHNe. B JTaHHOM HOPMAaTMBHOM aKTe OIlpe-
IeNeH0, YTO OXPaHa MICTOPMKO-KY/IBTYPHOTO HAC/lefNs ABJAETCA Ba)KHBIM
HaIlpaBJIEHJEM KY/IbTYPHON [eATeTbHOCTI, KOTOPOE BK/II0YaeT CUCTEMY Op-
TaHNM3ALVOHHBIX, IIPABOBbIX, 9KOHOMUYECKNX, MaTe€PUalIbHO-TEXHNYIECKUX,
Hay4YHbBIX, MTHPOPMAI[MOHHBIX 1 PYTUX Mep, HAIIPABJICHHBIX HA BbIAB/ICHIE
KYJIbTYPHBIX IJEHHOCTEN JI IPUJAHUA UM CTaTyca MCTOPUKO-KY/IbTYPHOIA
IIEHHOCTH (T.e. OXpaHAEMOTo 3aKOHOM IMaMATHMKA), yueT, COXpaHeHue, BOC-
CTaHOBJIEHNE, COJIEP>KaHMe M MCIIONIb30BaHME MCTOPUKO-KY/IbTYPHBIX I€H-
HOCTel1, OCYLIeCTB/IAEMBIX B LIeIAIX COEpeXeHMA U NMPUYMHOXKEHMs UCTO-
PUKO-KY/IBTYPHOTO Haclefusa ¥ CO3JaHMA YCIOBUM JJIA €ro Iepefadn OT
IIOKOJIEHNA K IIOKOJIEHMIO.

Kopekc perymupyeT mMpoKmii CIeKTp OOIeCTBEHHBIX OTHOIICHMII, CBA-
3aHHBIX C COXPAaHEHNEM U UICIIONb30BAHMEM KY/IbTYPHBIX LIEHHOCTEN, OXpa-
HOJI ICTOPUKO-KY/IBTYPHOTO ¥ apXEO/IOTMYeCKOT0 Hac/Iens, OMOINOTeYHOTO
U MY3€JfHOTO Jle/Ia, HAPOGHBIMM Xy[OXKECTBEHHbIMM peMeC/IaMM, KTHEMATo-
rpadueri, opraHusayeil ¥ MpoBefeHeM KY/IbTYPHBIX MEPONPUATUI, Hes-

* HaronanbHbIl paBoBoit VHTepHeT-nIopTan Pecy6muku benapycs, 30 ntons 2022 r.,
2/2921.
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TEJIbHOCTBIO KOJUIGKTMBOB XYZO>KECTBEHHOTO TBOPYECTBA, 3CTETUUYECKUM
BocnuranueM rpaxjaH. C npunATueM Kojekca IpekpalleHO [elicTBUe
0a30BBIX 3aKOHOB O KYJIBTYpe, OMO/MIMOTEeYHOM Jieie, HAPOJHOM VICKYCCTBeE,
HAapOJHBIX IPOMBIC/IAX (peMecsax), TBOPYECKMX COI03aX ¥ TBOPYECKUX pa-
60THMKaX, KMHeMaTorpaduu, Mysesax 1 My3eifHoM ¢oH/ie, 06 oXpaHe JCTO-
PUKO-KY/IBTYPHOTO HAC/IefusA, UX JOIOMHAIINX Y M3MEHAIINX 3aKOHOB
(mopsipka 20 aKTOB), TaK KaK OCHOBHbIE IIOIOXKEHMSI JAHHBIX aKTOB BOLIJIN B
Kopexc n He TpebyeTcs ux manpHeas KOHKpeTn3anys (Kak ObIo paHee) B
APYIMX aKTax.

B ocHoBe nonoxxennit Kogekca o Ky/1bType — KOHCTUTYIVIOHHbIE HOPMBI:
Koncturyuneit Pecniybnuku benmapych ycTaHOB/IEHO, YTO TOCYHApCTBO OT-
BETCTBEHHO 33 COXpaHEHNe MCTOPUKO-KYIbTYPHOTO ¥ [yXOBHOTO HAC/IeAVs
(cT. 15 KOHCTMTyuMM), Ka)K[Iblil MUMEET IIPAaBO Ha yYacTye B KY/IbTYPHOM XKI3-
H, KOTOpOoe obecrieunBaeTcst 00IeJOCTYITHOCTBIO IIEHHOCTEI OTeYeCTBEeH-
HOVI I MYPOBOJI KY/IBTYPbl, HAaXOASALIVIXCS B TOCYAAPCTBEHHBIX 11 001IIeCTBEeH-
HBIX (OHJAX, Pa3BUTHEM CETV KYIbTYPHO-IIPOCBETUTENIbHBIX YIPEKIEHUI
(cT. 51), KaXKAblit 00513aH 6epedb MCTOPUKO-KYIbTYPHOE, JYXOBHOE Hac/Iee
VI ApyTYe HallYIOHAJIbHbIE IIEHHOCT (CT. 54).

ITo pesynpraTam Pecnybnmkanckoro pedepenpyma 2022 r.* ct. 15 Kon-
crurynyu Pecriy6imku Bermapych JOIO/THEHa HOBBIM BaYKHBIM IIOIOXKEHUEM:
TOCYapCTBO ObecreunBaeT COXpaHeHye UCTOPUYECKOI IIPAaBbI U TAMATU O
repouveckoM NOABNUTe OeI0pPycCKOro Haposia B rofibl Benukoit OTedecTBeH-
HOJI BOVHBL. B 3TOM mmaHe HopMa 6emopycckoit KoHcTuTynum Heckonbko
OT/IMYAeTCA OT aHajormyHoro nonoxkeHnsa Koncrtutynum Poccun (ct. 67.2
poccuiickoit Koncturynuu rnacut, yto Poccmiickas @epepauns 4TuT na-
MATD 3alIUTHUKOB OTedecTBa, 0OecreynBaeT 3alUTy UCTOPUIECKON IIpaB-
IIbI), TAaK KaK YKa3bIBaeT TAK)Xe Ha 3aIUTY HaMATH O TepONYECKOM IIOfIBUTE
6emopycckoro Hapopa B ronbl Benmnkoit OtedecTBeHHOI BOVHBL. BrmoueHne
B Koncturynuio Pecrrybnuku benapych moHATHA «cTOpUYecKas IpaBa» U
TIOJIOXKeHVIsI O HeOOXOAVMOCTH ee 3aIVTHI ABJIACTCS IOTMYECKUM PasBUTIEM
IPMHLNIIA OTBETCTBEHHOCTM T'OCYHAPCTBA 332 COXpaHEeHMe MCTOPUKO-KYIIb-
TypHOro U KyxoBHOro Hacnenus (ct. 15 KoHcTuTynum), ¢ BosjnoxxeHneM Ha
TOCYIZAapCTBO 005A3aHHOCTY IPOTUBOMAEIICTBOBATb BCAKOTO POZA IOIBITKAM
danpcudukanyy nctopun.

Takum 06pasom, B COBpeMEHHBIX YC/IOBUAX OXpaHa ICTOPUIECKOT ITaMs-
TY CTaJIa BXHBIM MHCTUTYTOM KOHCTUTYIMOHHOrO npaBa [Kynukosa C.A.,
2022: 65-72]. B Teuyenme 2022-2023 IT. 3aKOHOAATENBCTBO bemapycn 6b110
IpUBefieHo B cooTBeTcTBUE ¢ KoHcTUTy1Melt, ogHako Kofieke o KynbType us-
MEHEHNs He 3aTPOHYIIN.

* HaumoHa/ibHblit 1paBoBoit VIHTepHeT-nIopTan Pecriyonuku benapycs, 04.03.2022, 1/20213.
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B Kopexce o Ky/lbType YTOYHEH MOHATUIHBIN allapaTr U MpefaaralnTcs
cnepyomye (He3HAYMTEIbHO OT/INYAIONIECs pelaKLyell OT paHee JeiiCTBO-
BaBIINX) olpepeneHys (CT. 1): UICTOPUKO-KY/IbTYpHOE Hac/Iefyie — 9TO COBO-
KYIIHOCTb OT/INYUTE/IbHBIX UTOTOB U CBUMIETEIbCTB UCTOPUYECKOTO U [yXOB-
HOTO pa3BUTHUA Hapoja benmapycu, BOIJIOLEHHBIX B ICTOPUKO-KY/IbTYPHBIX
[IeHHOCTAX; ICTOPUKO-KY/IBTYPHbIE LIEHHOCTI — 9TO Hanbosee OT/INInTeNb-
Hble MaTepyaabHble 00BEKTHI I HeMaTepyaibHble IPOSIBICHI YeI0BEYeCKO-
rO TBOPYECTBA, KOTOPbIE MIMEIOT BBIJAIOLINECA NYXOBHbIE, 3CTETUYECKNE U
NOKYMeHTa/IbHbI€ JOCTOMHCTBA U B3ATHI 110/l OXPaHY I'OCY/IJapCTBa; KY/IbTYp-
HbIe [IeHHOCTY — 9TO CO3/IaHHbIe (Tpeobpa3oBaHHbIe) YeTOBEKOM V/IU TECHO
CBsI3aHHBIE C €r0 JIesATe/IbHOCThI0 MaTepuajbHble 0OBEKThI ¥ HeMaTepuaib-
Hble IIPOABJIEHNA TBOPYECTBA Y€/I0BEKA, KOTOPbIE MMEIOT UCTOPUIECKOE, XY-
JOXXECTBEHHOE, HayYHOE MM MHOE 3HAYEHNE.

Taxum 00pasoM, MOHATHS «MCTOPUKO-KYIbTYpPHasl LIEHHOCTb», KOTOpas
MOXeT OBITh KaK MaTepMajbHON (HampyMep, NaMATHUK apXeOJIOTMN), TaK
Y HeMaTepMalTbHOI (HAallpuMep, YCTHOE HApOJHOE TBOPYECTBO) U UCTOPU-
KO-KYJIBTyPHO€ Hac/efjie» COOTHOCATCSA KaK 4acThb U Lje/ioe. AHaJIOTMYHOTO
HIOZIXO/a IPUAEPXKUBACTCS VI POCCUIICKII 3aKoHO#aTenb [/laBpos B.B., 2016:
20]. B atom mmaHe HabmIOGAaeTCsl MPEEMCTBEHHOCTD MPEJIOKEHHOTO ellle B
1992-1993 rT. moAgXOMa, KOITAa M3BECTHOE COBETCKOMY 3aKOHOIATE/IbCTBY I10-
HSATHE «IAMATHYK VICTOPUY U KY/IbTYPbl» OBITIO 3aMEHEHO MOHATIEM «UCTO-
PUKO-KY/IbTyPHas LIEHHOCTb».

Kopmekc o KynbType BBOAMT IOHATHE «KY/IbTYpHas HeATENIbHOCTb» —
olpefieNifAA €e KaK CO3JjaHue, BOCCTAaHOBJIEHNME, COXPAaHEHNe, OXpaHa, U3Y-
JeHue, UCIOIb30BaHMe, PaclIpOCTpaHeHNe U (VM) MOMyIApusanua Kylib-
TYPHBIX IIEHHOCTell, IIpefloCcTaB/eHNe KYIbTYpHBIX O/1ar, acTeTMdecKoe
BOCHNTaHMe TPaK/laH, OpraHM3alusA KyJIbTYPHOTO OTAbIXa (CBOOOZHOTO
BpeMeHM) HaceneHuA. OfHUM U3 HAIpaB/IeHUI KYIbTYPHOI IeATETbHOCTI
ABJIAETCA OXPaHa MICTOPUKO-KY/IBTYPHOIO Hac/lefusA. Brepsble mpepycMa-
TPUBaEeTCA BO3MOXXHOCTb 3aIlpeTa, OIPAaHMYEHUA JIM IPUOCTAaHOBJIEHUA
Ky/IbTypHO festenbHOCTH (cT. 81 Kopiekca o KynbType), ecy OHa Halpas-
JIeHa, HalpuMep, IPOTUB cyBepeHuTera Peciybnmmku benapyce, mpusbiBaer K
HaCWJIbCTBEHHOMY 3aXBaTy rOCY[JapCTBEHHOI BIACTU WIN VI3MEHEHNIO KOH-
CTUTYLVOHHOTO CTPOSI, IIPEACTAB/IsAeT yTPO3y HAllVIOHAJIbHON 0€30I1acHOCTH,
001I[eCTBEHHOMY IOPAZAKY, IPOIAraHAMpyeT BOHY, SKCTPEMUCTCKYIO Hesd-
T€/IbHOCTD, HACUJINE U )K€CTOKOCTb.

[TpaBa 1 00513aHHOCTY IpaKJaH B cepe KYIbTYpsl (MCTOPUKO-KYIBTYP-
HOTO HacJIefiyisl) BIIepBbIe OIIpefie/IeHbl COOTBETCTBEHHO B CT. 32-33 Kopekca o
KyneType. [paxxpane Peciy6nuku benapycs B cdepe KyIbTyphbl UMEIOT IPaBoO
Ha y4yacTHe B KYJIbTYPHOII )KM3HU, KY/IbTYPHYIO CaMOOBITHOCTD, BO3POXK/ie-
HIEe, COXpaHEHNE U Pa3BUTIE HALMOHAbHBIX KY/IbTYPHBIX TPAJULINIA, BBO3
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U (V1K) BBIBO3 KY/IBTYPHBIX LIEHHOCTEII, B TOM YJC/Ie Pe3y/IbTaTOB JIMYHON
TBOPYECKOM JeATETbHOCTI.

ITpaBo Ha yyacTue B KyIbTYPHOI >KM3HM peaNn3yeTcs IMyTeM OCYLIeCT-
BJICH)A BO3MO>KHOCTY CAaMOCTOATENBHO M COBMECTHO C IPYTMMU CyObeK-
TaMI OCYLIECTB/IATH KY/IbTYPHYIO HeATENTbHOCTD, IPUOOIIATHCA K KY/IbTYp-
HBIM IIEHHOCTAM U TI0/Ib30BAHNA VIMHA.

O6s13aHHOCTM TpaK#aH B cdepe KyIbTYPbl CBOIATCA K CIeAYIOIIEMY.
[paxmaHe 06s3aHBI 6epedb MCTOPMKO-KYIbTYPHOE ¥ apXeolIorn4eckoe Ha-
crenye, yBaXkaTb TOCY[JAPCTBEHHbIE A3bIKM M HalMOHA/IbHbIE KY/IbTypPHbIE
TpaguLuY, 6€PEKHO OTHOCUTBCS K KY/IBTYPHBIM LEHHOCTSIM, YBaXaTb U He
HapyILIaTh IIpaBa JPYTUX NI B cdepe KYIbTYPBbl, B TOM YVC/Ie YBaXKaThb Ky/Ib-
TYpHbIE TPaJVILIMA U SA3BIKM HALMOHAIbHBIX COOOIECTB, COOMOAATh IpaBy-
J1a ToceleHNs (IIpaBuIa MOb30BAHMA) OPTAHM3ALUI KYIBTYPBI U JPYIUX
OPUAMYECKUX JINLL, KOTOPbIE OCYLIECTB/IAIOT KY/IbTYPHYIO NEeATEbHOCTD.

Kopekc mo-HOBOMY ompefie/nyl MCTOYHMKM (PMHAHCUPOBAHMA B cdepe
KY/IBTYPbI ¥ BIIEPBbIE BB/ HOHATHA «CIIOHCOP U MeL[eHaT Ky/IbTypbl». Heo6-
XOIVMOCTD BK/IIOUEHNA JAHHBIX NMOHATHUI B Komekc BbI3BaHa MOTpeOHOCTA-
MM IIOVICKA HOBBIX (JIOTIOTHUTENIBHBIX) CIIOCOOOB IIPYUB/IEYEHN IHBECTUIIVI
B cepy KynbTypsl. Tak, crioHCcOpoM KynbTypsI (cT. 64 Komekca) MoxeT ObITh
IOPUANYECKOE TNLO/MHAVBULYa/IbHBIN IPeANPUHIMATE/Ib, KOTOPbIE ITPeJo-
CTABJIAIOT IOPUAMYECKUM INLAM/TPAKAHAM, B TOM 4MC/I€ MHAMBY/YaIbHbIM
IpeANpuHMMAaTeNAM 6e3B03Me3IHYI0 (CIIOHCOPCKYIO) IIOMOIIb B IE/IAX OX-
PaHbl UCTOPUKO-KYIbTYpHOro Hacneaus. CIIOHCOPHI KY/IbTYpPbl OKa3bIBaIOT
0e3BO3ME3HYI0 NIOMOIIb B BUJie IEHEXHbBIX CPEICTB, B TOM YNCIIe B MHO-
CTPaHHOII BAJIIOTE, TOBAPOB (MMYIeCcTBa), paboT, YC/IyT, UMYIECTBEHHBIX
IpaB, B TOM YJC/Ie MCK/IIOYNUTETbHBIX IIPAB Ha 0ObEKTHI MHTEUIEKTYaTbHON
COOCTBEHHOCTH.

MeuenatoM KynbTypsl (cT. 65 Kofekca) ABIsAeTCA TpaXk/jaHNH, KOTOPBIi
[emaeT MOXKEPTBOBAHMA B Le/IAX COXPAaHEHNs, PasBUTH, PAaCIPOCTPAHEHNA
u (M/IM) IOIY/IAPU3ALINYU KY/IBTYPBI, IIOALEPXKKIU KYIbTYPHOI JeATeTbHOCTH,
B TOM YNCJIe COXPAHEHNs, Pa3BUTUA, PACIPOCTpaHeHNA U (M) MOMYJIApK-
3anyy OeIOPYCCKOV HAlMOHA/IbHOM KY/IBTYpPBI M SI3bIKA, OXpPaHbI MICTOPM-
KO-KY/IbTYPHOTO ¥ apX€O0/IOTMYeCKOTO HaC/IeVs, IOy IAPU3ALIN Ky/IbTYPHBIX
IIEHHOCTell 0e/IopycCcKoil HAIVIOHA/IBHON U MUPOBON KY/IbTYpbl. MeleHaTsl
KY/IbTYPbI Je/Tal0T MOKEPTBOBAHMSA B COOTBETCTBIY C [pask[JaHCKMM KOJLEKCOM
Pecrry6muku Benapyco (manee — I'K Peciyormkn Benapyce; I'K). B rpaskpan-
CKOM IIpaBe JOTOBOP IOKEPTBOBAHMA ABJAETCA PASHOBUIHOCTBHIO JOTOBOPA
JapeHMs U IPefiCTaB/IAeT COOOI COITIAlleH)ie CTOPOH, 10 KOTOPOMY >KepTBO-
BaTeNb 005A3yeTcs MepefaTh ofapsAeMOMY Belllb MIM MMYILeCTBEHHOe IIPaBo.
B oT/mmunme oT 06BIYHOTO JOrOBOpA AapeHNs, HOKePTBOBAHVE He MOXKET ObITh
COBEPILEHO ITyTeM 0CBOOOX/IEHMs OlapsIEMOTO OT VICIIOJTHEHN S VIMYILeCTBEH-
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HOJI 00SA3aHHOCTM Iiepef] )KePTBOBATe/IeM IV MHBIM CyObeKTOM, obmajaro-
I[VIM TIPAaBOM TPeOOBaHMA 10 OTHOLICHNIO K OflapsIeMOMY.

Cormacho cT. 16 Konekca coTpygamuecTBo B cepe KyIbTyphl (COCTaB-
HOJI YacTbI0 KOTOPOTO ABJIAETCA MICTOPUKO-KYIBTYpHOE HAaCefye) ¢ KOM-
MepYeCKMMI OPraHM3aUMAMM Y MHAMBUYaATbHBIMU IIPENIPUHMMATEIAMN
MOYKET OCYIIECTBIATbCA B TOM YMC/I€ B PaMKaX IOCYJapCTBEHHO-9aCTHOTO
naptHepcTBa. OgHUM U3 HAIlPaB/IEHUI TAKOTO COTPYAHMYECTBA ABJIAIOTCA
MEpONPUATHSA 110 OXPaHe UCTOPUKO-KY/IBTYPHOIO M apXeO/lIOTrMYecKOro Ha-
cnepus. GopMamMy COTPYAHMYECTBA TOCYAAPCTBEHHBIX OPIaHOB C KOMMep-
YECKMMM OpPTaHM3aUMAMU Y VHAVBUIYaIbHBIMI IPESIPUHUMATENAMA Bbl-
CTYNAIOT COIVIALIEHNA O TOCY/JapCTBEHHO-YAaCTHOM IIaPTHEPCTBE, IMPOEKTHI
KOTOPBIX paspabarbiBatorcs. [ocymapcTBoO Bod/maraeT 0oybliye HageXabl Ha
COBMECTHBIE IIPOEKTBI C YaCTHBIM IIAPTHEPOM; Tellephb 9Ta (opMa COTPYLHM-
4ecTBa IO/Ty4YN/Ia 3aKOHOATeIbHOe 3aKperienne. O>Xnjaercs, YTO YaCTHbIE
VHBECTULIVM BCKOPE MOCTYIAT Ha PeCTaBPaljiio NaMATHUKOB apXUTEKTYPBI
Y TPaZlOCTPOUTENIBLCTBA, My3eepMKALMIO apXeOTOIrNIeCKNX 00beKTOB, BOC-
CTaHOBJIEHME 3AMKOB.

[Tpu 3TOM HEOOXOAMMO TIOMHUTD O TPEBOXKHOI TEHEHLINN, OTMEYEHHON
A.B. TonoBusHMHBIM: «B HEKOTOPBIX CTydYasx YacTHBI OM3HeC IPOSABIAET
MHTepec K 00beKTaM KY/IbTYPHOTO HaC/IeVs M3-3a «JAKOMOTO KyCOYKa» 3eM-
mm B 1eHTpe ropopa. [Tog BuoM pecTaBpallOHHBIX PAabOT 0OBEKT KY/IbTYp-
HOTO Hac/le[ys pas3pylIaeTcs, Ha €ro MecTe Yepe3 HEKOTOpoe BpeMs BO3BO-
AUTCA coBpeMeHHOe oducHoe 3aanume. [I0aToMy CO CTOPOHBI TOCylapCTBa
TpebyeTcs XKeCTKUII KOHTPO/Ib 3a IeATeTbHOCTBIO NPeNIPUHIMATETbCKIX
CTPYKTYp B OTHOLIEHVM OOBEKTOB KY/IbTYPHOTO HAC/IEAVs, BIVIOTh [0 TIPK-
MeHEeHM Mep YTONOBHO-IIPaBOBOTO pearnpoBaHusa» [[onosusHuH A.B., 2022:
160]. TIomHOCTDBIO COITTALIAACH C IPUBEJEHHBIM BbIllle MHEHMEM, aBTOp Ha-
crosieil paboThl KBaIMPUIVPYyeT TaHHbIE JEVICTBUA KaK «CHOC ITaMATHMKA
TIOJ] BUIOM €TO PecTaBpallui», Ha3blBas MX POPMOIl HapylIeHNs 3aKOHa, He-
JOIIyCTUMOTO HE TOJIbKO B PaMKaX rOCY[AapCTBEHHO-YaCTHOTO IIaPTHEPCTBA,
HO 1 Boo61ie. [Tosaraem, 4To NCTOpUYECKas LIEHHOCTb MaMATHMKA 3aK/TI04a-
€TCs1 IMEHHO B ero ay TeHTUYHOCTH (TIOJ/IMHHOCTM).

Kopekc o KynbType 3akpeIifeT MpaBo Ha KY/IbTYPHYI CaMOOBITHOCTD,
BO3POXXJIEHME, COXPAaHEHME VM PA3BUTME HALMOHAIbHBIX KY/IbTYPHBIX Tpa-
munuii. Tak, rpakjaHe, IpoXKuBawolyue B Pecrry6nike 1 ABIAOIMeCs TIpes-
CTAaBUTENAMY HAIVIOHATbHBIX COOOIECTB VIV BBIXO[IIAMU 13 JPYTOi Ky/b-
TYPHOIA Cpefibl, UMEIOT IIPABO COXPAHATh U Pa3BMBATh CBOK HAIOHATbHYIO
KYIbTYPY, BOCIIMTHIBATD Ji€Tell B HALIMOHAIbHBIX KYIbTYPHbBIX TPaJULMAX,
II0Ib30BaThCA POJHBIM A3bIKOM, YCTaHABIMBATh Ky/JIbTYPHbIE CBA3Y C IIPE/I-
CTAaBUTE/IAMU COOTBETCTBYIOUINMX HAlMOHAIBHBIX COOOIECTB, IIPO>KMUBAIO-
I[UX B 3apYOEXHBIX CTPAHAX, €C/IM 9TO He IPOTUBOPEUUT 3aKOHY.
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Baxnble HOBe/IbI KacarTCA BO3BPALIEHNUA KYIbTYPHBIX LIEHHOCTEN: CO-
I7IacHO CT. 77-78 Kopekca o KynbType KyabTypHbIE IIeHHOCTH, BbIBE3EHHbIE
u3 Pecrybnmkn ¢ HapyleHreM aKTOB 3aKOHOJATENbCTBA Y MEXK/[yHapOIHBIX
JIOTOBOPOB, MOJIEXKAT 0053aTeIbHOMY BO3BpaTy He3aBJMCHMO OT BPEMEHN,
obcroATenbCcTB M MecTa BbIBo3a. IlocraHoBmeHnmem CoBeTa MuHUCTpOB
«O HekoTopbIx Mepax mo peamusanyy Kopekca Pecrybmmkm bemapych o
Ky/IbType noctaHosneHyeM Coseta MuHuctpos Peciybmmkn bemapyce» ot
13 stuBapst 2017 1. Ne 25° o6pasoBana Komuccust 1o BbIsAB/IEHIIO, BO3Bpallie-
HII0, COBMECTHOMY MCIIOJIb30BAHMIO VI BBEJJEHNIO B HAYYHBIN ¥ KY/IbTYPHBII
00MXO0f], KY/IbTYPHBIX IIeHHOCTel1, KOTOpble HaXOAATCA 3a mpepenamu Pecry-
6mukn benapycb. Komuccus sABIseTcs MOCTOAHHO JEMICTBYIOIMM COBeIlla-
TE/IbHBIM OPTaHOM M 00ecHedrBaeT B3aMMOJIEIICTBYIE TOCYJapCTBEHHBIX Op-
TaHOB, OOIIIeCTBEHHBIX 00 bEMHEHNIT ¥ IPYTUX IOPUANIECKIX JINLI, TPaKIaH
B IIe/IAX COepeXeHN M IPUYMHOXKEHNUA ICTOPUKO-KY/IbTYPHOTO ¥ apXeosIo-
TMYECKOro Hacnenua. Bompoc ocraeTcs 3a peanmsanyeil KOHIENIN PeCTH-
TYLUU KyIbTYPHBIX LIEHHOCTEN B CTPaHy IPOMUCXOXKIEHMA.

2. Knaccndpumkaums KynabTypHbIX
(MCTOPUKO-KYJILTYPHbIX) LLEHHOCTEN

Kopekc o KynbType BOCIPUH:AI paHee IPeSyCMOTPEHHYIO B 3aKoHe 1992 1.
«O6 oxpaHe MICTOPUKO-KYIBTYPHOTO HAaC/IeAUA» KIACCUPUKAINIO 0O BEKTOB
VICTOPMKO-KY/IBTYPHOTO HacC/Ieus, COfepP)KaTeIbHO YTOYHUB €€ XapaKTepu-
CTUKY. Bce IpUHATbIe Ha TOCYAAPCTBEHHBIN Y4eT 00'beKThI MIMEHYITCA UCTO-
PUMKO-KY/IBTYpPHBIMHU LieHHOCTAMM Pecriybnmku bermapych, KoTopble ObIBatoT
MaTepuaaIbHbIMU ¥ HeMaTepuaabHbIMU. MarepuanbHble UCTOPUKO-KYIbTYP-
Hble L[EHHOCTY KIacCUPUIUPYIOTCA KaK MaMATHMKM T'PalOCTPONUTENbCTBA,
NaMATHUKM apXeOJIOTMM, TMAMATHUKY apXUTEKTYpPbl, JOKYMEHTa/IbHbIEe IIa-
MATHUKM, TAMATHUKYN UCKYCCTBA, IAMATHUKI MICTOPUN, 3aII0OBEJHbIE MECTA.

B cBorw ouepenb MaTepuanbHble MCTOPUKO-KY/IBTYpPHbIE LIEHHOCTH IIOJ-
pasgendTca 1o cT. 67 Komekca Ha He#BIDKMMbIe (HAalpyMep, TaKOBBIMM
ABIAIOTCA NAMATHUKY apXeOJIOTUM, apXUTEKTYpHble NMaMATHUKU, UCTOPU-
Jeckas 3acTpoOIiKa 1 Jp.), IepeMelljeHre KOTOPBIX B IIPOCTPAHCTBE TpedyeT
VH)XEHEPHBIX MEPONIPUATUIL U BefeT K YaCTUYHONM WIN IIOJIHOM yTpaTe UM
VICTOPMYECKOTO, XyH0XKeCTBEHHOTO, HAyYHOTO VI MHOTO 3Ha4YeHN: (Halpu-
Mep, NaMATHUKM apXeOJOIny, UCTOPUYIECKIE KBApTajIbl FOPOJA, MOHYMEH-
TBI), U IBVDKUMBIE, TIepeMelljeHlie KOTOPBIX He BefleT K yTpaTe MMM MCTOpHYe-
CKOTO, XY/J0)KeCTBEHHOT0, HAyYHOT'O V/IV IHOTO 3HAYeHNA (Xy/[0)KeCTBEHHbIE
IpOM3BeleHNA, My3elTHble KOTUIeKIIUNU U Ap.).

° HarmonanbHbil 1paBoBoit VHtepHer-mopran Pecnybnuku Benapycs, 21.01.2017,
5/43222.
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K HeMaTepmanbHBIM VICTOPUKO-KY/IBTYPHBIM LIeHHOCTSIM OTHOCSITCS O0BI-
Jay, Tpaguuuy, oopansl, GonbkIop (YCTHOE HapOJHOE TBOPYECTBO), A3bIK,
€ero JMajeKThl, COfiepXKaHme repanbandeckix, TOMOHNMUYIECKIX 00BEKTOB 1
IIPOV3BEJIeHNII HapOJHOIO MCKYCCTBa (HApOJHOTO AEeKOPATMBHO-NIPUKIIAL-
HOTO MCKYCCTBA), APYTUe HeMaTepuajbHble IPOSB/IeHNA TBOPYECTBA YeTI0Be-
Ka. B kauecTBe HEMaTepManbHbIX MICTOPUKO-KY/IBTYPHbIX IleHHOCTeN B bena-
pycu npusHaHbI TepObI 48 roponoB, 10 KajeHTapHBIX 0OPSIOB 1 Jp.

MatepranbHble MCTOPUKO-KY/IBTYPHbIE LIEHHOCTH IOAPA3MENAITCA Ha
C/IeyIOLIVEe KaTerOpUM 3HAYMMOCTI:

Kareropus «0» — MCTOPUKO-KYIbTYPHbIE IIEHHOCTH, MMEOIINE MUPOBYIO
3HAYMMOCTD J BK/IIOUEHHBbIe (VI IIpeJiTo>KeHHbIe /I BKIIo4eHn:a) B CIucok
BCEMMPHOTO KY/IbTYPHOIO ¥ IPUPOAHOro Hacnenys mm CIucoK BCEMUPHO-
rO Hac/lIefys, HaXo[AIlerocs noy yrposoii. Ilo cocroanuto Ha 1 nionsa 2023 r.
B Pecriy6mmke 17 06bexToB MMeloT Kateropuio «0» — Hampumep, Coduii-
ckuit cobop u Criaco-IIpeobpaxkeHckas nepkoBb B ITonorke, ABIycTOBCKuIt
kaHasn B [pogneHckoit obnmactu®. focymapcTBennoit nporpammoit «Kynprypa
bemapycu» na 2021-2025 ronpl», yTBepKAeHHOI noctaHoBneHneM CoseTa
MunuctpoB or 29 auBapsa 2021 r. Ne 537, mpegycmarpuBaeTcs paspaboTka
IATY JOChe Ha OObeKTHI HAaC/IeVsl ¥ HeMaTepualbHble IIPOSB/IeHNs TBOpUe-
CTBa 4YeloBeKa 1A Hanpasnenua ux B oprannsanuu JOHECKO, B Tom yncne
BKTI0UeHNA B CHYCOK BCEMMPHOTO KY/IbTYPHOTO ¥ IIPMPOJHOTO HACTIEAA);

KaTeropus «1» — MCTOPUKO-KY/IbTYpPHbIE IIEeHHOCTH, IMEIOIIVIe MeX/[yHa-
POJIHYIO 3HAYMMOCTD (TaKuX 00beKTOB 123);
KaTeropus «2» — UCTOPUKO-KY/IbTYPHbIE LIEHHOCTH, VIMEIOLIVe HaIVo-

HaJIPHYIO 3HAYMMOCTb (1x 680);

KaTeropus «3» — MCTOPUKO-KYIbTYpPHbIE L[€HHOCTH, VIMEIOLIME 3HAYM-
MOCTb JUIS1 OTHE/IbHOTO pernona bemapycu (4673);

6e3 KaTeropuy — MaTepyaabHble KY/IbTYPHbIE LIeHHOCTH, BXOAAINE B CO-
CTaB KOMIUIEKCa, aHCaMO/Is1, KOMITIEKTa, KOJUIEKIIVY MaTepyaaIbHbIX UCTOPU-
KO-KY/IBTYPHBIX IJ€HHOCTEI, HO KOTOPBIM OT/I€/IbHO He IIPUIaH CTaTyC UCTO-
PYIKO-KYNIBTYPHOV LIEHHOCTH.

ITo panHbIM HalmoHanbHOrO CTAaTMCTMYECKOTO KoMMTeTa Pecrybnmmku
benapych Ha rocyilapcTBeHHBIN y4eT IPUHATO 5 369 HEABIDKUMBIX UCTOPHU-
KO-KY/IBTYPHBIX LIEHHOCTeI], T.e. TaMATHUKOB®.

¢ JIs3sip>KayHbI CITiC TiCTOPbIKA-KY/IbTYPHBIX KallToyHacLeil Pacrry6mniki bemapycs // Odu-
LMa/IbHBI caliT MuHKCcTepcTBa KynbTypsl Pectrybnuku Bemapycs. Available at: URL: http://
gosspisok.gov.by/(X(1)S(n5kmwglsevhjlxic12jjxlrc))/? AspxAutoDetectCookieSupport=1 /
(maTa mocryma: 14.01.2024)

7 7 HanmoHanbHbI1 npaBoBoil VHTepHer-mopran Pecnybmukn Bemapycs, 06.02.2021,
5/48756.

8 Benapycp B 1mdpax, 2023: cratuctideckuit coopHrK. Muuck: HaloHanbHbIn cTaTti-
cruyecknit komntet Pecy6muku Bermapycs (Bencrar), 2023. C. 26.
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Hematepuanbable MCTOPUKO-KY/IBTYPHbIE LIEHHOCTH JENATCA Ha CIIERYI0-
1I1ie KaTeTOPUM:

KaTeropnsa «A» — UCTOPUKO-KY/IbTYPHBIE LIEHHOCTH (UX 43), IToMHasA ay-
TEHTWYHOCTD ¥ JOCTOBEPHOCTb KOTOPBIX 0€3yC/IOBHBI M HEM3MEeHHBI. TaKyIo
KaTeTOPUIO IMeeT, HallpuMep, «MeCTHBII ITeCEeHHBIN CTVU/Ib UCIIOJTHEHNA Tpa-
AUIVIOHHBIX OOPANOBBIX M BHEOOPAJOBBIX IIPOM3BENIEHNI ayTeHTUYHBIMMI
(b ONBKIOPHBIMY KOTIZIEKTUBAMM»’;

Kareropus «b» — MCTOPUKO-KyNIbTypHbBIE IIEHHOCTH, KOTOPbIE ITIOTHOCTHIO
VIY 9aCTMYHO BOCCTAHOBJIEHBI (3a(VKCHpPOBAaHbI) HA BTOPUYHOM MaTepyaie
VIV OOBEKTYBHO CO BpeMeHeM MOTYT MeHAThCA. Takylo KaTeropuio uMeioT 134
VICTOPUKO-KY/IbTYPHBIE LIeHHOCTY, B TOM 4MCJIe, HAIIpuMep, TepObI TOPOJIOB.

B 2023 r. ciucok nmonomHmics 24 HOBbIMM 0ObEKTaMM, Cpefiu HuX 14 mare-
puaNbHBIX NPOABIEHNII TBOPYECTBA Y€TOBEKA, 9 MAMATHUKOB apXUTEKTYPbI
" 1 MaMATHUK I'PajloCTpOUTeNbCTBA. I/ cpaBHeHys: B 2022 rogy ObIIO BHe-
ceHo 15 06bexToB'.

C 1 anBapsa 2023 r. mpaBO Ha NPUHATHE PEIIEHNI O PUCBOEHUN KY/Ib-
TYPHOJM LIEHHOCTYM CTaTyca MCTOPUKO-KYIbTYPHOI LEHHOCTU ¥ KaTeropum
«0», «1», 2», «3», «A», «Bb» 3aKpelnneHo 3a OJHUM TOCY/JapCTBEHHBIM Opra-
HOM — MuHucTepcTBOM KynbTypbl Peciy6mku Bemapycs. Iopsagok dop-
MUPOBaHMA U BefleHus [oCyapCTBEHHOrO CIMCKA MICTOPUKO-KYIbTYPHbBIX
ueHHocreit onpenenen [Tpukasom Munucrepcrsa KynbTypbl Nel ot 3 sHBaps
2023 1., KOTOPBIM YTBEPKEH COOTBETCTBYIOMIT Pernamenr.

YnomsaHyTbIM Bbllle 3akoHOM «OO0 M3MeHeHM!U 3aKOHOB IIO BOIIPOCaM
Ky/IBTYpbl»'! n3MeHeHa pefakius cT. 99 Kogekca o KybType, cornacHo Tpe6o-
BaHMAM KOTOPOII ONIpefie/IeHNe ICTOPUKO-KY/IbTYPHBIX LIEHHOCTEN, KOTOPbIE
MOTYT OBITD TIPEIIO>KEHbI /11 BKIoUeHn:A B CIIMCOK BCEMVUPHOTO KY/IbTYp-
HOTO U IIPUPOJHOIO HACIENN, CIMCOK BceMupHOro Hacnenns, HaxoA1ero-
CA TIOf, YTPO30I4, WIN B APYTUE CIUCKA B COOTBETCTBUM C MEX/YHApOJHbI-
mu prorosopamu bemapycn, ocymecrsnser Coser Munuctpos. Ilogrorosxy
IpeNIOKEHNA O BKIIOUEHUN UCTOPUKO-KYIbTYPHON LIEHHOCTY B OXPaHHbIE
ciimcku FOHECKO ob6ecmeunBaeT MeCTHBIN MCIIOTHUTETBHBIN 1 PACIIOPSI-
IUTEIbHBI OpraH 00/IaCTHOTO TePPUTOPUATIBHOTO YPOBHA ITyTeM BHECEHMA

® Odunmanbupiit  VHrepHer-nopran Cosera Munucrpos Pecny6mikn  Bemapycs.
Available at: URL: https://government.by/ru/content/457 (nara o6pamens: 08.01.2024)

10 B 2023 roxy TocymapcTBeHHBIIT CIMCOK MCTOPYUKO-KY/IBTYPHBIX I{eHHOCTET ITOTIOTHIII-
cs1 24 o6bexramu. Takas nHpOpManys 03BydeHa 8 despast 2024 . Ha npecc-KOH(pepeHIn
Munncrepcrsa Kynbrypsl Peciry6nmku Bermapycs / HaroHanbHbIi paBoBoit mopTai Peciy-
6muku Berapycs. Available at: URL: https://pravo.by/novosti/obshchestvenno-politicheskie-i-
v-oblasti-prava/2024/february/76777/ (nara obpamenns: 10.02.2024)

"' HaumonanpHblil ipaBoBoit VintepHer-nopran Pecrry6imku bemapycs, 30 nions 2022 1.,
2/2921.
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COITTACOBAHHOTO ¢ MMHUCTEPCTBOM Ky/NbTYphl Ipefyioxxenusa B CoseT Mu-
HICTPOB. PaHee maHHBIN IOPATOK yperyIMpoBaH He ObLT; TOCYHAapCTBEHHBIN
OpraH, YIOTHOMOYEHHbIN Ha IPUHATHE PELlIeHNA O BHECEHUM ITAMATHMKA B
Cnucok BcemmpHoro Hacnenus IOHECKO, rakxe He 6b1 onipenenen. locbe
Ha HOMMHUpyeMble B CIVCOK BCEMMPHOTO HACTIEVA HAIlVIOHATbHBIE 00BeK-
ThI (Takux B Pecrry6nyke yeTbIpe) TOTOBMIO MUHUCTEPCTBO KYIBTYPBL

Ha 2024 r. MuHKUCTEPCTBOM KYABTYPhlI 3all/ITaHMPOBaHa IIOATOTOBKA U
BHecenue B IOHECKO HoMmHanmm HemarepuanbHOro Hacennsa — «Kynbry-
pa 6enmopyccKoit Byabi»'%.

3. Ucnonb3oBaHMe NOHATUAHOIO annapara
3aKoHOAAaTeNbCTBA O KYJNbType B rpaXxiaHCKOM npase

[IpakTiyecknii 3aKOHOTBOPYECKUII NHTEPEC MPEACTABIAET aHA/IN3 COOT-
HOIIIEHS ¥ B3aMMOB/IVISTHVISA IOHATNIA, UCTIONIb3yeMbIX B IBYX KOIMPULIIPO-
BaHHbIX akTax — ['K Peciy6muku benapycns n Kogekce o xynprype. IIpu aTom
MBI VICXO[VIM U3 TOTO, YTO KY/IBTYPHbIe LIEHHOCTH, SBIAIOTCA OOBeKTaMu
rpaXpaHckux mpas [baprkosa A.T., 2022: 8-9], y4acTBYIOT B Ipa’kIaHCKOM
obopore.

Tak, x monoxxennsam Kopekca o KynbType npuxopntcs o6pamaTbcs BCs-
KMI1 pas, KOrja U0 3aJyMajio OCYLeCTB/IATh NPefIIPUHIUMATENbCKYIO [es-
TeNbHOCTDb Ha TePPUTOPUM (B 30HE OXPaHbI) MaTepHaabHON UCTOPUKO-KY/Ib-
TYPHOI LIeHHOCTM, HAallpyMep, B UCTOPUUECKOIL YacTV TOPOfia UM B pajioHe
PacIonoXXeHNs MaMATHIKA apXeOI0rUN. ITO CBA3aHO C TEM, YTO COJiepKaHme
MHOTUX ITOHATHI, UCH0Nb3yeMbIX B ['K («MCTOpUKO-KY/IbTypHas IIEHHOCTD»,
«aPXeOJIOTMYeCKIIT 00beKT», «apXeoNIoTnIecKuit apTedakT» U fIp.), PaCKpbIBa-
eTcst uMeHHO B Kopekce o Kynmbrype. Panee HekoTopble TOHATHUA (HanpuMmep,
«ACTOPUKO-KY/IBTYPHAsl LIeHHOCTb») COfepXamnch B 3akoHe 1992 1. «O6 ox-
paHe MCTOPUKO-KY/IbTypHOTro Hacienusa Pecriy6nmuku Bemapycb», a moHATHA
«aPXeO/IOTMYeCK)t OOBEKT» VM «apXeolorN4ecKmii apTedakT» ObIIM BBEIEHBI
B IpakTndeckuii 06opot Ykasom Ilpesupenrta Pecriy6nmkn Bermapycs «O co-
BepIIEHCTBOBAHMY OXPAHBI apPXEOIOTMYECKIX OOBEKTOB 1 apXeOIOTMYeCKIX
apredakToB» OT 14 nexabps 2015 . Ne 485" (oCHOBHBIE ITOTOXKEHNA JAHHOTO
HOPMAaTMBHOTO IIPaBOBOTO aKTa BK/M0UeHbl B Kofiekc o Kynbrype).

3nanue HopM Kopiekca o KybpType He0OXOMMO U B APYTUX CTy4asix: s
pacKpBITUA cofiep>kaHus npaBa cobctBeHHOCTN [[onmoBmsumu A.B., 2019:
69-74], Tak KaK MIMEHHO B 9TOM KOJIeKCe MbI HaXOIVIM XapaKTepPUCTUKY Orpa-

12 C6opHMK MHGOPMALMOHHO-METOAMYECKNX MAaTepuajoB MO OXpaHe MCTOPUKO-KY/Ib-
TypHoro HacneguaA Pecriy6nuku Benmapycs / coct. I'H. Xopop. Tomens, 2023. C. 184.

¥ HanyonanbHbI mpaBoBoil VIHTepHeT-mopTan Pecnybmuku Bemapycs, 17.12.2015,
1/16140.
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HIYEeHUI 1 oOpeMeHeHNiT (HampuMep, 005A3aHHOCTb HOBOTO COOCTBEHHMKA
HOJIIICAaTh OXPaHHOE 003aTeNbCTBO, YCTAHOB/IEHHBIN /11 COOCTBEHHMKA
3alpeT Ha YHNYTOXXEHNE VICTOPUKO-KY/IbTYPHOI LIEHHOCTH U p.).

3.1. HoBennbl B perysiMmpoBaHMu OTHOLWEHUI I COOCTBEHHOCTH

CoxpaHasa IpPeeMCTBEHHOCTb C paHee JeiiCTBOBAaBLIMM 3aKOHOZATE/b-
CTBOM 00 OXpaHe MCTOPUKO-KY/IbTypHOro Hacnenmus, Komekc o kynbrype B
CT. 71 ompepenseT, 4YTO KyIbTYPHBIE LIEHHOCTM MOTYT HaXOAMTBbCA B COO-
cTBeHHOCTH Pecniybmukm Benapych, ee afiMMHUCTPaTUBHO-TEPPUTOPUATID-
HBIX eIVIHNL], IOPUANYIECKX U PU3NIECKVX JIULI, B TOM YICIIe IHAMBUAYAIb-
HBIX IpepnpuHyuMaresneii. OTenbHble KY/IbTYpHBIE IIEHHOCTU MOTYT OBITh
OTHECEeHBI 3aKOHOM K O0BeKTaM, HaXO[AIIMMCA TOIbKO B COOCTBEHHOCTHU
Pecniy6nmmxu: Hanpumep, neHHOCTH [ocypapcTBeHHOTO (DOHAA APaTrOL[eHHBIX
MEeTa/UIOB U JPAarolieHHBbIX KaMHell (3T0 (OHJ IOIOIHAETCS, HalpUMep, 3a
cyeT oOpalleHHbIX B COOCTBEHHOCTb TOCY/JapPCTBA KY/IbTYPHBIX LIeHHOCTEI,
HeJIETa/IbHO IIepeMelaBIIMXCA 4Yepe3 TaMOXXEHHYIO TPaHUIy M COOTBET-
CTBEHHO 3aJJep>KaHHBIX IIPU 3TOM AeiicTBUM). 60% BCeX ICTOPUKO-KYIbTYP-
HBIX LIEHHOCTell HaXOAUTCA B KOMMYHa/IbHON cobcTBeHHOCTH. B Bemapycn
cBbilre 13,75 ThiC. COOCTBEHHMKOB (II0/Tb30BaTesIell) MaTepuaabHbIX UICTOPU-
KO-KY/IBTYPHBIX LIeHHOCTeit 1 6oree 1,45 ThIC. HOCUTe/Ie HeMaTepyaTbHbIX
IPOABIEHNII TBOPYECTBA Y€I0OBEKA, O KOTOPHIX MbI TOBOPYIN BbIlIe'.

Kak ckasano B 1. 3 cT. 71 Kopiekca o KynbType, Ipy OpUJAHUN KYIbTyP-
HBIM LIEHHOCTSIM CTaTyca ICTOPUKO-KY/IbTYPHOII IIeHHOCT ITpaBa COOCTBEH-
HOCT) Ha HUX coxpaHATcsa. Kojekc o Kynbrype onpenernseT npasa 1 064-
3aHHOCTU COOCTBEHHUKA IMaMATHMKA (CT. 73), yCTaHAB/IUBAaeT OrpaHNYCHIE
IpaB COOCTBEHHNKA (II0/Ib30BATe/IAA) MaTepUAIbHO NCTOPUKO-KY/IBTYPHOI
IEHHOCT! MO0 3eMJIeTI0NIb30BaTeA, Ha 3eMeIbHOM y4acTKe KOTOPOTo pac-
IIOJIO)KE€HA HEMIBVDKMMAs MaTepuajbHasg UCTOPUKO-KY/IbTYPHAsA LIEHHOCTb.
Tak, B cooTBeTCTBUM C TpeOOBAHMAMM CT. 74 COOCTBEHHMKY (IIO/Ib30BaTe-
JTI0) MaTepyaIbHOI MCTOPYUKO-KY/IbTYPHON IIeHHOCTH (HaIpuMep, ITaMATHMK
apXUTEKTYPbI U TPATOCTPOUTENBCTBA), 3aIpeNiaeTCcsd YHUYTOKATb UCTOPH-
KO-KY/IbTYPHYIO II€HHOCTb, JOIIyCKaTh €l NPUYMHEHNE BpeJa, BBIIIOTHATDH
paboTbl 6e3 paspelleHNsA, BHIBOSUTDH ABIDKMMYIO MaTepUaIbHYI0 MCTOPU-
KO-KYJIbTYPHYIO LleHHOCTD (Hampumep, KapTuHy) us Pecry6mmkm Ha mocto-
AHHOE XpaHeHNe, lepeflaBaTh TaKylo IIeHHOCTD BO BIafieHue 1 (M) MoNb30-
BaH1e BoopyxenHbiM Cutam benrapycu, MHBIM BOMHCKMM (POPMUPOBAHUAM.

Ha co6cTBeHHUKa MCTOPUKO-KY/IBTYPHOI LIEHHOCTM BO3JIaraeTcsi 06s-
3aHHOCTb TOJIMCATh OXpaHHOe 00s3aTenbcTBO [[omoBmsumH A.B., 2019:

4 Tam xe. C. 10.
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29-35]; [MiBanosa JK.b., 2020: 36-40]. CornacHo crt. 121 Kopekca o kynbrype
MECTHBIMI VCTIOJTHUTENbHBIMY U PaCHOPAAUTEIbHBIMI OpTaHaMIU JIJIS MaTe-
PMA/IbHBIX MCTOPUKO-KY/IBTYPHBIX IIEeHHOCTE! MOTYT OIpefenATbCA VHIM-
BUJLya/IbHbIE YC/IOBVSI MIX COZIePYKaHVsI M MCIIO/Ib30BAHMS, YCTAaHABIMBATHCS
HOPSIJOK BBITIOJTHEHNST paboT Ha HUX, TPeOOBaHUSA 1O 0OeCIedyeHIo X CO-
OmofieHNsA, B TOM YIC/Te TIPY YPe3BBIYANIHBIX CUTYALUAX VIV BOOPYKEHHOM
KOHQIUKTE, a TAaK)Xe MHbIe OTPaHNYeHNs JIeSITeIbHOCTI UX COOCTBEHHIKOB
(monb3oBarerneit). T TpeboBaHMA QUKCUPYIOTCSA B OXpPAaHHOM 00s13aTellb-
CTBE U TIO[JIeKAT BBINOTHEHUIO BCEMM IOPUANYECKUMIY JIVIIAMY, Tpakia-
HaMy, B TOM 4YMC/le MHAVBMAYAIbHBIMU NpeAnpuHuMatenamu. OXpaHHOe
00513aTe/IbCTBO TIOANMCHIBAETCA COOCTBEHHUKOM MCTOPUKO-KY/IBTYPHO
IIEHHOCTH B CJIEAYIOLINE CPOKIL.

B cootBetcTBUM Cc 1. 2 1 3 CT. 75 Kopiekca 0 Ky/bType HOBBII COOCTBEHHUK
MaTepuabHOI NCTOPUKO-KY/IBTYPHOI IIeHHOCTI 00513aH B TedeHue 30 KajleH-
IApHbIX JHEII CO THA IPHoOpeTeHNs ITpaBa COOCTBEHHOCTY ITOAIICATh OXPaH-
HOe 00513aTe/IbCTBO. HeBbinonHeHMe 3Toro Tpe60BaHmA AB/IACTCA OCHOBAaHNEM
LA IPU3HAHMA CAIEIKM 110 IPMOOPETEeHMIO IpaBa COOCTBEHHOCTH Ha MaTepy-
aJIbHYI0 MICTOPUKO-KY/IBTYPHYIO LIEeHHOCTb HE[elICTBUTENbHOI. B panee meni-
CTBOBaBILIEM 3aKOHOaTenbCcTBe (3akoHe «O6 0XpaHe MCTOPUKO-KY/IBTYPHOTO
Hac/efiusA» B ero IMO3THUX PefaKIAX) OblIa IPYMEPHO aHA/IOTMYHAS HOPMA,
HO OHa He Obl/Ta BOCTpeb6OBaHa IIPAKTIUKOIL. ABTOPY JAHHOI CTAaTby M3BECTEH
JIAIIb OfMH CITy4al (10 KOTOPOMY, KCTaTM, OCYIIeCTB/IS/IOCh KOHCY/IBTHPOBA-
HI€) O IPUMEHEHNM TTOC/IeACTBII OTKa3a OT IOAMMCAHNA OXPAaHHOTO 0053a-
Te/bCTBA (COOCTBEHHMK INIPUHATOTO HAa TOCYAAPCTBEHHBIN y4eT IaMATHUKA
OTKa3bIBAJICS OAIIMCHIBATh OXPAHHOE 00513aTeNIbCTBO 110 MOTHBAM TOTO, YTO
IpYJaHVe JAHHOTO CTaTyca IPOM30LIO 6e3 ero COIacus), OGHAKO CyfieOHas
IpaKTUKa II0 JAaHHOJ Ipo6yieMe TaK 1 He chOpMUpPOBAIACh.

3.2. Oco6eHHOCTN NPUMEHEHUS FPaXXAaHCKO-NPaBOBbIX
nocnencTBuii 6ecxo3aiiCTBEHHOIrO UCMOJIb30BaHUSA
MCTOPUKO-KYJIbTYPHbIX LLEeHHOCTEW

Cormacto c1. 241 TK Pecniybnukn Benmapycs, korma cobcmeenHux Kymo-
MYPHBIX UeHHOCMell, OTHeCeHHbIX 8 COOMBEMCMBUL ¢ 3aKOHO0AMeNbCNE0M
K 0C000 yeHHbIM U 0xpaHsemvim 2ocyoapcmeom (Kypcus Moit.—V.M.), 6ecxo-
3AJICTBEHHO COJEP>KUT 3TU LIEHHOCTH, YTO TPO3UT YTPATOI MMM CBOETO 3HA-
4eHMsI, LIEHHOCTY II0 PEIIeHMIO CYAja MOTYT ObITb M3BATH y COOCTBEHHMKA
Iy TeM BBIKYIIa TOCYAAPCTBOM MM IPOAAXKY C MyOMM4HbIX TOproB. Kak anee
YKa3aHO B 3aKOHe, IIPY BBIKYIIe KY/IbTYPHBIX LIeHHOCTEl COOCTBEHHUKY BO3-
MEIIAETCA UX CTOMMOCTD B pa3Mepe, YCTaHOBIEHHOM COITIALIEHNEM CTOPOH,
a B C/Iy4ae cropa — CyJjoM.
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[Tpn mpopaxke ¢ MyOMMYHBIX TOPrOB COOCTBEHHUKY IepefaeTcs BBHIPY-
YeHHas OT MPOJAXXM CyMMa 3a BBIYeTOM PAacXOJIOB Ha IPOBEfieHIEe TOPTOB.
B Bemapycn mmeeTcs OIBIT IPUMEHEHNA 3TOV HOPMBI: UCKM B 3aIINUTY TO-
CYJapCTBEHHBIX VHTepecoB (00 M3bATUU OECXO3SANCTBEHHO COIEP>KUMBIX
VICTOPUIKO-KY/IBTYPHBIX IIEHHOCTEI 110 OCHOBAHMAM, YCTAHOBJICHHBIM B II. 4
cT. 75 Kopekca o xynbrype 1 cT. 241 I'K PB) 3aaBisam npokypopst — 00 n13b-
atun «Komrnekca nuBoBapeHHoro 3aBoga» (2016) u «JJBop1ioBo-mapkoBoro
ancamb6is Cesrononk-YerBeptunckux» (2020) (06a 06'beKTa paciionoKeHbt
B [popHeHCKkoit 06/macTyt 1 6eCX03sICTBEHHO COfePXKaINCh Ha MIPOTSDKEHNN
MHOTUX JIeT). B ntore o6a o6bekra n3bATH y co6cTBeHHNKOB. Cyapba ma-
MATHMKOB OKOHYATe/IbHO He PellleHa: C 1[e/Ib0 VICIIOTHEHNA CyeOHbIX ITOCTa-
HOBJICHUII TIPOJIO/DKAETCS OLleHKA JJIS1 BBICTAB/ICHMA Ha MyOIMYHbIE TOPTU
«JIBop1OBO-TIapKoBOro ancamo6ss CBATONONK-YeTBEPTUHCKUX», a IIMBOBA-
PEHHBIIT 3aBOJ IIPOJIaH C TOPTOB U B HACTOsLIEee BpeMsI PEKOHCTPYUPYETCH.

VI3y4yeHne po6eMpl, B TOM YMC/Ie Y 9TUX JBYX Jie/l IOKAa3bIBAET, YTO He-
COITIACOBAaHHOCTb MOHATUITHOTO alllapara 3aTpyAHsAeT pealn3aliio JaHHOTO
IPaX/JAaHCKO-IIPAaBOBOTO CIIOCO0A 3alMThl Ky/IbTypHOro Haciemus. HescHo,
nodemy B 'K coepxutcs ykasaHme Ha Ky/IbTypHBIe LIeHHOCT, Jia ellje 1 0c060
IleHHBIE VI OXpaHsAeMble TOCYAAPCTBOM (TOCYHApPCTBOM OXPAHAIOTCS BCe IPH-
HATBIe Ha TOCYAPCTBEHHBI y4eT OOBEKTHI, /I 9TOTO YYeT M BefieTCs), B TO
BpeMs Kak B II. 4 cT. 75 Kopekca o KynbType, onpenernsionieM 005 13aHHOCTI
COOCTBEHHVKA MaTepuapbHOI MCTOPUKO-KYIBTYPHON IIEHHOCTH, TOBOPUTCS
00 M3BATUM 110 TEM >Ke OCHOBAHVAM (6eCcX03s/ICTBEHHOE COfiep)KaHue, KOTO-
poe MOXXeT IPUBECTH K YTpaTe OTIMUNTEIbHBIX yXOBHbIX, XYJ0>KeCTBEHHBIX
¥ (M11) JOKYMEHTaIbHBIX TOCTOMHCTB) ICTOPUKO-KY/IBTYPHOI LIEHHOCTH JTI0-
6011 KaTeropuu, a He TOJIBKO 0c060 1ieHHBIX. [IpobreMa 3aK/1I09aeTCs1 B TOM, YTO
B Benmapycn HeT crenasbHOTrO Cmcka 0co60 LeHHBIX UCTOPUKO-KY/IBTYPHBIX
LleHHOCTelt. MBI BUMM, YTO TPaXK[JaHCKO-IIpaBOBasi HOpMa (M3bsATue 6ecxo-
35/ICTBEHHO COJIep>KaILeiicsl KYIbTYPHOI 1IeHHOCTY) BK/IIOYeHa B COKpAIlleH-
HoM Buje B Komekc o kynbrype (pasgen «OO01ye Moo>KeHns O Ky/IbTYPHBIX
IIEHHOCTAAX», HOpMa «OO0s3aHHOCTM COOCTBEHHVKA JCTOPUKO-KY/IBTYPHON
LIEHHOCT») C TeM, YTOOBI, ITOANNChIBAas OXpaHHOe 0053aTeNIbCTBO Ha IAMAT-
HIIK, COOCTBEHHUK IIOHMMAJI, YTO 005I3yeTCs HaJjIe)Kallle COfep>KaTb OOBEKT.

3akoHoM Pecrry6rmku benmapycp «O6 M3MeHeHNN KOIeKCOB» OT 13 HosA0ps
2023 1. Ne 312-3'° B ompeqie/IeHHO CTEIIeHN YKa3aHHas BBIIIE IIPaBOBast HEO-
IpefeIeHHOCTb ycTpaHeHa: cT. 241 'K npusenena B coorBercTBME ¢ Komek-
COM O KYJIBTYpe — Tellepb CyAeOHOMY U3 BATHIO MTOIJIEXKUT /TF000JT ITaMATHUK
(MCTOPUKO-KY/IBTYPHAs LIEHHOCTD), KOTOPBIiT 6€CXO035ICTBEHHO COIEePXKUTCSA
COOCTBEHHVIKOM, VICK/IIOYEHO YKa3aHue IMIIb Ha 0C000 IIeHHbIe.

!> HaumoHanpHbli1 paBoBoii VIHTepHeT-nopTtan Pecrry6mkn Bemapycs, 18.11.2023, 2/3032.
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3.3. HoBoe B rpaxxaaHCKO-NpPaBOBOM peryiMmpoBaHumn
nocnencTBuii oOHapyXXeHus Kiapa

B mccrenoBaHmAX 1Mo BOIpOcaM OXpaHbI 0O'beKTOB KYIbTYPHOTO Hacle-
Iyt oTMevaeTcs GparMeHTapHOCTb IoIoKeHu [paskranckoro kogekca Poc-
cnitckoit Oepepanyu o K1azie; B HUX IPAKTUUECKH He pellieH BOIpoc 06 06b-
eKTax apxeosyiornyeckoro Hacnenus [Menpundenko H.H., 2022: 171]. B casn
C 9TUIM MOXeT OBbITb I107Ie3eH Oe/I0PYCCKMIT ONBIT IPABOBOTO Pery/IMPOBAHIA
3eMe/IbHbIX Y4acTKOB, B KOTOPBIX 3a/IeraloT apXeoJornyecKue apTedakThl
760 MOXKeT OBITb OOHAPY>KEH KJIaJ], COCTOSIINI U3 KY/IbTYPHBIX IEeHHOCTEI.
OTOT MHCTUTYT IPAXIAAHCKOTO IIpaBa IpeTepIeN OnpeiereHHble NU3MEHEeHN A
c npunatueM Kopekca o xkynbrype. Teneps I'K benapycu ycranapnmsaer npa-
BOBBIE ITOCTIEICTBYS OOHapyXeHus knaza (4. 1 ct. 234), K/1ajia, cOCTOAIIEro
U3 KYJIbTYPHBIX IIeHHOCTel (4. 2 cT. 234), apXeonornieckux apredakros, AB-
JISIOMMXCS KagoM (CT. 234-2), 6ecX035/THbIX aHTMKBAPHOTO, ICTOPIYECKOTO
opyxus u 6oenpumacos (cT. 234-1).

B coorBerctBuu co c1. 234 I'K Benmapycu B cirydae oOHapy>keHMA KIaja, Co-
CTOAIIIETO Y3 MaTepya/IbHbIX KY/IBTYPHBIX IIEHHOCTEl, 00/IafjalomyX OT/INYN-
TE/IbHBIMY JTYXOBHBIMI, Xy/IO’KeCTBEHHBIMY M (VM) JOKYMEHTA/IbHBIMU JIO-
CTOMHCTBaMM ¥ COOTBETCTBYIOLIMX OJHOMY U3 KpUTEpUeEB A NMPULAHNA UM
CTaTyca MCTOPUKO-KY/IBTYPHOU LIeHHOCTH (pedb VMIET O BHOBDb BbISABIIEHHBIX
KY/IBTYPHBIX LJEHHOCTSIX, KOTOpPbIe MOTYT OBITb IPU3HAHBI ICTOPUKO-KY/IBTYP-
HBIMI [JeHHOCTSIMY, T.€. TAMATHVKAaMI ), TaKVie LIeHHOCTY TIOfUIeXar Iepefade B
TOCYAapCTBEHHYIO COOCTBEHHOCTb. [Ipy 9TOM COOCTBEHHMK 3€Me/TBHOTO y4acT-
Ka IV MTHOTO MMYIIECTBA, IJie KyIaj| ObUI COKPBIT, ¥ JINL[0, OOHAPY>KUBIIIee K/Iaf,
VIMEIOT IIPAaBO Ha ITOTy4YeHMe BMECTe BOSHarpaxkaeHma 50% cToMMocTy Kiaja.
BosHarpaxzieHne pacripefernsaeTcsa MeXXAy STUMI INLaMJ B PaBHBIX JJOJLIX, €C/IN
COITIAILIeHVIeM MeX[y HUMM He YCTaHOBJIeHO VMHoe. [Ipy oO6Hapys>keHUM Takoro
K/IaJja JIALIOM, IIPOVI3BOAVIBIIVIM PACKOIIKY VIV IIOVICKY IIeHHOCTelT 6e3 cormacust
COOCTBEHHVIKA MIMYIIIECTBA, I7ie K/Iaj] ObUT COKPBIT, BO3HATPAXK/IeHVIEe STOMY JIALLY
He BBIIUIAYMBACTCA VI MOMTHOCTBIO ITOCTYIIAET COOCTBEHHUKY, T.e. COXPAHIETCS
IPUMEPHO TAKOI Ke MOJXO0[, KaK ¥ B POCCUIICKOM 3aKOHOJATeNbCTBE.

OpHaxko emge B 2012 1. ObIIM TIpeIOXKEeHBI HOBBIE IIPABUJIA OIIPeJe/IeHs
IIPAaBOBBIX IIOC/IEACTBMII OOHApy)XeHuA Kiaaja. Tak, B COOTBETCTBUM C II. 2
cT. 26 MopenbHoro 3akoHa «O mpaBe COOCTBEHHOCTU U €ro 3allNTe», KOTO-
pblit IpuHAT MeXXnapiaMeHTCKoit Accambiieeil TOCYJapCTB — Y4aCTHUKOB
CoppysxectBa HezaBucumepix Tocymapers 17.05.2012 Ne 37-9'¢, B cry4ae 06-

16 TlocraHoB/IeHe MeXIIap/aMeHTCKoil AccaMbrien rocysapcTs — ydacTHukos Coppy-
xectBa HezaBucumbix focynapcers N 37-9 «O MopenbHOM 3akoHe «O mpaBe COOCTBEHHOCTH U
ero samute»» (npuusto B CankT-Iletepbypre 17.05.2012) // VindopmaroHHslit 610/1/1eTeHb
Mesxnapnamentckoit Accamb6men CHI. 2013. Ne 55.
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Hapy>KeHMA KIaja, OTHOCAIIETOCs K MaMATHUKAM MCTOPUM VU KY/IBTYPBI
(110 6eOPyCCKOMY 3aKOHOAATENbCTBY — 3TO MCTOPUKO-KY/IBTYpPHBIE IIEHHO-
ctn — VI.M.), OH IOCTyTaeT B TOCYAApPCTBEHHYIO COOCTBEHHOCTD. [Ipn aTom
COOCTBEHHUK 3€Me/IbHOTO Y4YaCTKa JIM MHOTO MMYIIeCTBa, Ifie Kaaj Obll
COKPBIT, ¥ JINI0, OOHAPY)KMBILIee KIaJ, MIMEIOT IIPaBO Ha BO3HATPpaXX/eHMe B
pasMepe CTOMMOCTH K/Iajfja. BosHarpakyieHue pacrpefenseTcss MeXXIy STUMU
JIMIIAMM B PaBHBIX JIONAX.

[Tonaraem, 4T0 OFOOHOrO PoJa HOBIIECTBA IieIeCO0OPA3HO BKIIOYUTD U
B I'K Pecniy6rmuku Benapyco. TeM caMbIM MOKeT ObITh CO3aH Oapbep Ha Iy TH
HE3aKOHHOTO IT0JICKa KJIa/I0OB, COlep>KallMX Belllll, KOTOPbIe MOTYT OBITh IIPK-
3HaHbI MICTOPUKO-KY/IbTYPHBIMU IIeHHOCTAMU, TaK KaK BO3HUKAeT CTUMYII
nepeziaTh (a He yTauTb JIA MOC/IEAYIOIel IIPOfaXi) OOHAPY>KEHHBII KIIaj
B TOCY[JAPCTBEHHYI0 COOCTBEHHOCTD 1 IIOJTYYNTh MTOTHOE (B OT/INYME OT HbI-
HemHNx 50%) BO3Harpaxk/ieHue, IpM 3TOM He PUCKYH OBITb YINYEHHBIM B
IPUCBOEHUN KJIaJa.

3.4. HoBblii noaxopn B peryjiMpoBaHum nopsaka npnoobpereHus
npaBa COGCTBEHHOCTU Ha apxeoJioruieckue apredakThbl

B I'K Peciy6rmuxu Bemapych BBefieHa HOBasgs Hopma — CT. 234-2 «IIpno6-
peTeHIe IpaBa COOCTBEHHOCTY Ha apXeosiornyeckue apredaxTo». CormacHo
ee HOpMaM, apxeonornyecke apreakTsl, OOHaApy>KeHHbIe TIPY APXEOTIOTH-
4eCKMX MCCIeIOBAHNUAX MO0 MHBIM 06pa3oM, IOJJIeXAT Iepefiade B FOCyAap-
CTBEHHYI0 COOCTBEHHOCTb B IOPSJIKE, YCTAHOBJIEHHOM 3aKOHOJ]aTe/TbCTBOM.

CornacHo ct. 83 Kopiekca 0 KynbType, OHUM U3 BUJOB MICTOPUKO-KY/Ib-
TYPHBIX LIEHHOCTEJ ABIATCA MAaMATHUKY apXeOo/IOrMy — apXeo/IornyecKue
00BEeKTBI U apxeonornyeckie aprepakTsl. Apxeonorndeckme apreakTbl —
3TO JBIDKMMbIe MaTepyajbHble 00BEKThI, BOSHUKINNE B Pe3y/IbTaTe >KU3HU
U IesATeJIbHOCTM 4YesioBeKa 6oree 120 jieT TOMy Hasaj ¥ MOTYIIME COOTBET-
CTBOBATb KPUTEPUAM NPUAAHNA CTATyCa MICTOPUKO-KY/IbTYPHON LIEHHOCTH,
YCTaHOBJ/ICHHBIM 3aKOHOIATEIbCTBOM 00 OXpaHe ICTOPUKO-KY/IbTYPHOTO Ha-
CTIefuis, ¥ Ha MOMEHT UX OOHapy>KeHs He VIMelolyie COOCTBEHHNKA.

K apxeomormyecknM o6beKTaM OTHOCATCS HENBJDKVIMbIE MaTepyajIbHbIe
O00BEKTBI MM UX KOMIUIEKCHI BMECTE C apXeo/lIorM4ecKyMy apredakTaMu u
KY/IBTYPHBIM C/IO€M, BOSHUKIINE B Pe3y/IbTaTe XU3HI U IeATeIbHOCTI YeTI0Be-
Ka 6ostee 120 y1eT TOMY HasaJj, KOTOpbIe COXPAHWINCH B 3eMJIe WM Ha JHE TIPU-
POIHBIX M UICKYCCTBEHHBIX BOJOEMOB, MIMEIOT ICTOPUYECKOE, XY/J0’KECTBEHHOE,
Hay4HOE M/IY MTHOE KY/IbTYPHO€ 3HaUY€HMe, MOTyT COOTBETCTBOBATh KPUTEPUAM
VIS IpUIaHKA CTaTyca ICTOPUKO-KY/IbTYPHOI LIeHHOCTH (T.e. TAMATHMKA).

B cnyuae obHapyxeHUs apXeoloOrMyecKuX apTedakToB, ABIAIONIIXCA
KJIaJioM, O0/IaflaloliyX OT/IMYUTENbHBIMU JYXOBHBIMU, XYHZO>KeCTBEHHBIMU
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U (MWIV) ZOKYMEHTaJbHBIMM SOCTOMHCTBAMY VM COOTBETCTBYIOLIVX OHOMY
13 KpUTEpUEB I IPULAHNA VM CTaTyca UCTOPUKO-KY/IbTYPHOI LIEHHOCTH,
IPUMEHSIOTCS NpaBuIa, IpefycMoTpeHHsle . 2 u 3 cT. 234 'K Pecrrybnukn
benapycs.

4. Hoeennbl cyaeOHOM 3awlmUThbI
NCTOPUKO-KYJIbTYPHOro Hacneausa

Kopnekc o kynbprype pacumpsieT BO3SMOXXHOCT CYAeOHOI 3alUThl 00BbeK-
TOB MCTOPUKO-KYIbTYPHOrO Hacnenusa bemapycn, KoTopble IOMMEHOBAHbBI B
3aKOHOJIATeNIbCTBE KaK MICTOPUKO-KY/IbTYpHbIE IIeHHOCTU. Tak, BIiepBble 3a-
VIHTEPECOBAHHBIM JIMLIaM (3TO MOTYT OBITb Hay4YHbIe OpraHU3aLNMU, My3ell,
06pasoBaTe/IbHbIE YUPEXKICHNA, TPAKAaHe, MEIOIIe paspelleHne Ha apxe-
OJIOTMYeCKIe VCCTIeIOBAaHNA, KaK OHU oIlpefenieHbl B CT. 127 Komekca) aHb
IIPaBO ¥ BO3MOXKHOCTb 00Ka/IoBaTh B CYJ| PELIEHNs O He OTHeCeHUM MarTe-
pUATBHOTO O0BbeKTa K apXeoJIOTMYeCKM O0beKTaM MM apXeOoTIOoTrMYecKIM
apredakraM (1. 6 cT. 128).

C mMomeHTa BeTymieHue B cuny Kopiekca o KynpType U IO COCTOSIHUIO Ha
mexabpp 2023 1. faHHASA HOpMa He IIPUMEHIACh, TaK KaK 3a/{HTepeCOBaHHbIe
A B cyf He obpamanich. OTHAKO ee MOXKHO pacCMaTpyBaTh KaK JOMOJ-
HIUTE/IbHYIO IIPAaBOBYIO FAPAHTHIO 3aLIUThI ICTOPUKO-KY/IBTYPHOTO Hac/Iequs
Y IIPaB apXeoJIOr0B Ha HAay4YHBIN pe3y/lbTaT UX MCCIENOBAHNA, Be[lb B XOfe
TaKOJM HAay4HOIl pabOThl IMOAB/AETCS (M NPUHMMAETCA BIIOCTENCTBUM Ha
TOCYapCTBEHHBIN y4eT) HOBBI MaMATHUK — BHOBb BBIAB/IEHHBI 00BEKT
VICTOPMKO-KY/IbTypHOTo Hacneaus. [Ipu aToM 06s3aTebHBIM YCIOBYEM IIPK-
3HAHVS BBISIBIEHHOTO MaTepyaabHOrO 00OBEKTa apXeoIornIecKuM 00eKToM
VTN apXeoIorndecKuM apTedakToM sIBsieTcs: GaKT ero npeObIBHIE B 3eMIIe
AU Iof Bojoi He MeHeee 120 j1eT.

B nensax mpuHATHA pelleHMs 06 OTHeCeHUV/He OTHECEHUM MaTepuasb-
HBIX 00'bEKTOB, KOTOpbIe OOHAPY>KEHBI C/TYYailHO, K aPXEOTOTMYeCKIM 00b-
eKTaM VIV apXeOIOrMYecKUM apTedaKkTaM CO3aHbl U JIeICTBYIOT 0OIacTHbIE
(MuHCKas TOpOfiCKasi) KOMUCCUY 10 apXeOJIOTMYeCKUM 00BeKTaM I apXeo-
jormyeckyM apredakram. VIMeHHO KOMMCCHS JODKHA TPU3HATD VIV He IIPK-
3HATb, YTO BBISB/IEHHBIN BO BpeMsI PaCKOIIOK VIV OOHAPY KEHHBIII CITy4altHO
MaTepyaibHBIl OOBEKT COOTBETCTBYET KPUTEPVAM /I NPUAHMS CTaTyca
VICTOPUKO-KY/IBTYPHOJI IIeHHOCTH (T.€. IAMATHMKOM apXeO/IOTVIN).

[Tpn BbIHECEHWM pelleHNusA IO HAaHHBIM BOIpocaM (paspelleHNy CIopa)
CYJ, JO/DKEH JIaThb OL[eHKY COOMIofeHNIo mopaAnka (Ipomenypel) paccMoTpe-
HIIS APXEO/IOTMYECKOlT KOMICCHEN MaTepyaloB O BBIABIDKEHUY OOHAPY>KeH-
HOJ Ky/IbTYPHOI LIEHHOCTM I NPUJAHUA €Ml CTaTyca MCTOPUKO-KYIbTYp-
HOJI LleHHOCTH (maMsATHUKa apxeonorny). O4eBUIHO, YTO IO fie/IaM JJAHHOI
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KaTeropmy Heo6XomuMo OyneT 3ak/lIoueHye dKCIepTa MIM CHelMaNInCcTa B
0071aCcTy apXeOJIOTUML.

Ha npakTyuke BOIpOCH IOABELOMCTBEHHOCTH, TOACYSHOCTH e/l HaHHOM
KaTeropuuy, onpeneneHne GopMel oOpalieHns B Cyj (B HacTosIIee BpeMs Ta-
KOBOIJ1 SIBISIETCS YKa106a) JO/DKHBI PeIaThCsl UCXO U3 0OIUX IIPUHIAIIOB,
YCTaHOBJ/ICHHBIX I'POXJAHCKUM U X0O3AJICTBEHHBIM (apOMTpaskHBIM) IIpoIiec-
Cya/IbHBIM 3aKOHO/ATEeTbCTBOM.

3aknuyeHve

CI/ICTeMaTI/I?)aIH/IH HOpMaTI/IBHbIX HpaBOBI)IX AaKTOB B O6HaCTI/I KYHI)TYPI)I,
OXpaHbI I/ICTOPI/I‘{CCKOI‘O n KY}'II)TYPHOI‘O HacineamnAa HOCpeHCTBOM nx KO)II/I(l)I/I-
Kanoum ABJIACTCA SaKOHOMepHI)IM peBYJII)TaTOM O6’BCKTI/IBHOIU/[ HOTPCGHOCTI/I
B HOBOM DETY/IVPOBAHUY OTHOIIEHUI B 00/1aCTU KYIbTYpHI. IlepBblil OmbIT
TaKoOI KO,E[I/ICI)I/IKaLU/H/I IIOKa3bIBA€T, YTO X BKJ/JIKOYECHIE B e,I[I/IHbIIU/[ 3aKOHO-
JaTe/TbHBI aKT (KOJEeKC) MO3BOJIAET: 00eCeYnTh MOTHOE, BCECTOPOHHEE I
CHCTEMHOE IIPAaBOBOE€ PETyIMpOBaHye OOIIeCTBEHHBIX OTHOLIEHMII B 00/a-
CTU UCTOPMKO-KY/IBTYPHOTO (KYIBTYPHOTO) HACefus; IMOBBICUTD YPOBEHDb
IIPAaBOBOTO PETyIMPOBAHNUA OOIIeCTBEHHBIX OTHOLIEHNI B JAHHOM 00IacTI;
CO3aaThb 6HaI‘OHpI/IHTHbIe HpaBOBbIe YCHOBI/IH HpI/IBHC‘-IeHI/IH I/IHBCCTI/I]_[I/II/uI (Ha-
IpUMeP, HOCPEeCTBOM 3aK/TI0YEHISI COIIALIeHIIT O TOCYAaPCTBEHHO-4aCTHOM
HapTHepCTBe, HYTCM peanmsaunm I/IHCT]/ITYTOB MeELEeHaTCTBa N HO)KCPTBOBa-
HIIS); IPOBECTY aKTya/lM3alyi0 3aKOHOJaTe/IbCTBA B IIe/IAX TapMOHM3ALINN
HOpMaTI/IBHbIX aAKTOB O Kyanype Me>1<11y CO6OI7[ n-c HPYI‘I/IM 3aKOHOOATE/b-
CTBOM (HaHpI/IMep, apXI/ITCKTypHI)IM u I‘paIIOCTpOI/ITe}IbeIM, 3eMe}IbeIM).
[TpunaTne Kogekca o Ky/bType 03BOINMIO IPUBECTY JAEICTBYIOMME B chepe
I/ICTOpI/IKO-KY}'IbTYpHOI‘O Hacenmna MHOTO4YMCIC€HHbIEC, MTHOT A pa3pO3HeHHbIe
1 HE BCEraga COIr1aCOBaHHBIC MEH(I[Y CO6OI7I HOpMaTI/IBHbIe aKThbI B C,E[I/IHYIO cu-
CTCMY, COKpaTI/ITb KO/IM4Y€CTBO BEAOMCTBE€HHDBIX AaKTOB I 6}IaHKeTHbIX HOPM,
COBepH_IeHCTBYH B UTOre HpaBOBOf/I MEXAaHIN3M 3alIUTbI I/ICTOpI/IKO-KY}IbTYP-
HOTO HaciaenuAd. STOT OIIBIT MOXXET 6I:>IT]3 3alIMCTBOBAH ,HPYI‘I/IMI/I CTpaHaMI/I
CHI.

Kpowme Toro, Kopiekc o KynbType B 3Ha4MTeIbHOI CTEIIEHN Pa3BUBAET I10-
HATUIHBIN alIapar TPaXKIaHCKOTO IPaBa 3a CYET PACKPBITHUS COTEPIKAHS
TaKNX I/IHCTI/ITYTOB, KakK HPI/IHLU/IHI)I (OCHOBHI)Ie Haqana) I‘pa)KI[aHCKOI‘O Hpa—
Ba, IIPaBO COOCTBEHHOCTY Ha O0OBEKTHI KY/IBTYPHOTO HAC/IeAVs, IPaBOBbIE
HOCTIefICTBUA OOHAPY>KeHMs KIafla, COfIePIKAIero Ky/IbTypHbIe IIeHHOCTH 1/
WK apxeorornyeckie apredakTol. 3HaHME OCHOBHBIX IonoxkeHnit Kogekca o
KYHbType HCO6XOIII/IMO n BOCTpe6OBaHO: B HpeHHpI/IHI/IMaTeHbCKOﬁI neATENb-
HOCTHU, B TOM 4YlCJIE HpI/I OCYHICCTB}ICHI/II/I OTYMC/IEHUI 3a HpeﬂHpI/IHI/IMaTeHB-
CKYIO JIeATeIbHOCTD, OKAa3bIBAIOLIYI0 HEMOCPeACTBEHHOE BO3JENICTBUE Ha
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VICTOPUIKO-KYJIBTYPHYIO IIeHHOCTD VIV 30HBI OXPaHbI ITaMATHYKA (Takas 00s-
3aHHOCTD YCTAQHOBJIEHA B aHa/m3upyeMoM Koziekce); B IIpaBOOXpaHNUTENbHOI
TEeATENIbHOCTY, B TOM 4MC/Ie IPU IPeNbABIEHNN B CyJ, ICKOB O IIPM3HAHUN
HEMIeVICTBUTE/IBHO CHENIKY, IIPEIMETOM KOTOPOII ABIAETCA MICTOPUKO-KYIIb-
TypHasi IIeHHOCTbD,; O BO3MEIIEeHN) Bpefia, IPMYMHEHHOTO MaMATHNUKY 1160
0 IpeKpallleHNN eATeTbHOCTH, CO3A0MIEN YTPO3y €ro CyleCTBOBAaHNUIO; O
IpU3HAHMY IPaBa COOCTBEHHOCTM HA MCTOPUKO-KY/IBTYPHbIE LIEHHOCTU U
OPYTUX VICKOBBIX 3as1BJIEHUI.

EcTb ocHOBaHM I0/IaraTh, 4YT0 OEOPYCCKMI ONBIT KOAUPUKALIMYU 3aKO-
HOJIaTeIbCTBA O KY/IbType OyeT MHTepeceH, MO/Ie3eH U Y4TeH 3aKOHO/aTe-
JIeM IPYTUX CTPaH B XOJ€ COBEPLIEHCTBOBaHMA 3aKOHOATe/IbCTBA B JAHHON

chepe.
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Abstract

The question of initial ownership is a preliminary question in all copyright claims. Itis thus of
fundamental importance for the success of any copyright claim. The confrontation of the
principle of territoriality vis-a-vis the universality principle finds its reflection in the choice
of a connecting factor for the question of initial ownership of copyright. Proponents of
universality tend to apply the lex originis rule, which takes into consideration legal relations
existent in the State of the origin of the work. On the other hand, there are proponents of
the strict territoriality principle who apply lex loci protectionis conflict-of-laws rule to the
whole copyright statute, including the ownership question, which leads to de facto violation
of legitimate expectations of copyright holders. One of the often-mentioned arguments
of lex loci protectionis proponents against the use of lex originis is that lex originis is
not able to comply with the national treatment principle enshrined in most international
copyright instruments. The purpose and aim of the article is to analyze whether the lex
originis conflict-of-laws principle indeed contradicts the national treatment principle. For
that purpose, the Russian judicial practice is analyzed, for Russia is one of few countries
using the lex originis principle, which has also had an opportunity to develop an advanced
judicial practice in this regard. Most EU countries prefer the lex loci protectionis connecting
factor to determine the initial copyright owner, which, however, presents a substantial
hindrance to the single market. In order to not touch the dogmatically settled lex loci
protectionis principle and at the same time enable free movement of services within the
single market, the EU has introduced a home country rule in its secondary law, which is
a material copyright law derogation made in favor of the functioning of EU single market.
Compliance of this phenomenon with the national treatment principle is also analyzed in
this article. The author concludes that the conflict-of-laws principle lex originis, as well as
the home country rule, are indeed incompatible with the national treatment principle. It is
further concluded that it is through the lex originis principle that the essence of national
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treatment is realized. In order to interpret international copyright treaties secundum
ratione legis, the question of copyright ownership should be explicitly excluded from the
scope of national treatment, thus from the scope of lex loci protectionis.
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Hayunas cmamos

OOnapatenn aBTOPCKOro npaBa, HaLMOHaJIbHbIN PEXUM
M COBPEMEHHbIe TeHAEeHUNN Pa3BUTUSA
B MEeXAyHapoOaHOM YacTHOM npaBe
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AHHOTaumua

Bonpoc o nepBuyHOM 0611a8aHMM aBTOPCKUM MPaBOM SIBASIETCS MPefBapUTEsbHbIM
BOMPOCOM BO BCEX MCKax O 3aLUMTE aBTOPCKUX npas. [03TOMy OH UMeeT MPUHLUNKU-
afbHOE 3HayeHWe Ons ycrnexa oboro aBTopcko-npaBoBoOro mcka. MpoTrMBoCcTosiHME
NPUHLMNA TEPPUTOPMANBHOCTU U NPUHLMNE YHUBEPCANBHOCTN HAXOAUT CBOE OTpaxe-
HVe B BbIOOpE KOJIIM3MOHHOM NPUBA3KN ANS PELLEHMS BONPOCA O NEPBUYHOM Npuob-
peTeHnn aBTopckux npas. CTOPOHHUKM YHUBEPCANBHOCTU CKJIOHSIOTCS K MPUMEHEHNIO
dopmynbl NPUBA3KK lex originis, KOTopas MO3BOJISET YYMTbIBaTb MPaBOOTHOLLEHUS,
CYLLECTBYIOLLME B CTPAHE NMPOUCXOXAeHUs npomsseneHns. C opyroin CTOPOHbI, eCTb
CTOPOHHUKM MPUHUMINA CTPOron TeppUTOpUanbHOCTU, KOTOPbIE NPUMEHSIOT dopMyny
npuBaskn lex loci protectionis KO BCeMy aBTOPCKO-MPaBOBOMY CTaTyTy, B TOM 4Yucne
M K BONPOCY O MEPBUYHOM MPUOBPETEHUU, YTO GAKTUHECKN MPUBOOUT K HAPYLLEHUIO
NIErMTUMHBIX OXUAaHWM npaBoobnagareneii. OOHUM N3 YaCTO YNOMUHAEMbIX apryMeH-
TOB CTOPOHHWKOB lex loci protectionis NpOTUB UCMOJSIb30BAHNSA lex originis sBnaeTcs To,
yTo lex originis NPOTUBOPEUUT TpeboBaHMSM NPUHLMMIA HAUMOHANBHOIO pexuma, 3a-
KpenneHHoMy B OONbLUMHCTBE MEXAYHAPOAHbIX COrnalleHuii N0 aBTOPCKOMY Mpasy.
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Llenbto 1 3agayenn gaHHOM CTaTby ABNSETCH aHanNn3 TOro, AEeNCTBUTENbHO N KONN3n-
OHHbIN NPUHUMN lex originis NPOTUBOPEYNT NPUHLMAY HALUMOHaLHOMO pexunma. ns atoro
aHanM3upyeTcs poccuiickas cyaedbHas npakTuka, NockonbKy Poccus — oaHa n3 HEMHO-
X CTPaH, NCMOoMb3YoLLAas NPUHUNN lex originis n yxe copmMrpoBaBLLasd B 3TOM BOMpoce
pa3BuTYyiO cyaebHyo NpakTuky. bonblumHCTBO cTpaH EC npegnounTatoT ans onpeaeneHms
nepBrvYHOro Npasoodnazarens Gpopmyny NpuBSAsKkK lex loci protectionis, 4To, oaHaKo, cy-
LLECTBEHHO NPensATCTBYET GYHKLUMOHNPOBAHMIO eQuHOr0 pbiHka. YTo0bl He TporaTb Aor-
MaTM4YeCKM YCTOSBLLMIACS NPUHUMN lex loci protectionis v B TO e BpeMsi 06ecrneynTb CBO-
©0HOE ABMXEHME TOBAPOB U YC/yr B pamMkax eAMHOro pbiHka, EC BBen B cBOe BTOPUYHOE
npaeo npaBuio home country rule, KOTOpPoe NpeacTaBnseT cobor MaTepuanbHOe OrpaHn-
YeHMe aBTOPCKOro npaea, CAeNaHHoe B Nosb3y eanHoro pobiHka EC. CooTBeTCTBME 3TOrO
deHoMEHA C MPUHUMMOM HALMOHANIbLHOIO pexuma Takxke aHanM3npyeTcsl B HACTOSILLEN
ctatbe. CTarbs MPMBOAMT K BbIBOAY, HYTO KOMIM3MOHHBIM NPUHLMN lex originis, Takxke Kak
npuHUMn home country rule, BENCTBUTENBHO ABASIOTCS NPOTUBOPEYALLMMU NPUHLLMAMY Ha-
LIMOHaNbHOro pexmnma. [janee B ctatbe AenaeTcs BbiIBOA, 0 TOM, YTO camMa UAEs HaLMOHa  b-
HOro pexvma peanndyeTcst UMeHHO NOCPeACTBOM NpuHUmna lex originis. Ansa Toro, 4toobl
TOJIKOBATb MEXAYyHAPOAHbIE OrOBOPLI MO aBTOPCKOMY Nnpasy secundum ratione legis, Bo-
npoc o NpaBoobafaHNn aBTOPCKMM MPaBoOM ClieayeT BblBOAUTb U3-Mog, AeUCTBUS NMPUH-
LMna HaUMOHANBbHOIO Pexmnma, To eCTb U3-NMoA4 OENCTBUS lex loci protectionis.

KnrouesBbie cnoBa

MPUHLMN HALWMOHANBHOIO pexmnmMa; Konam3noHHbIE HOPMbl aBTOPCKOrO Npasa; NepBuY-
Hoe npaBoobafgaHne aBTOPCKMM NPABOM; lex originis; lex loci protectionis; nepBUYHbIA
npaBoo6iiagaTens aBTOPCKOro npaea; NPUHLMN TEPPUTOPUANTIBHOCTA; NMPUHLAMN YHU-
BEpPCaibHOCTU.

bnarogapHocTy: nccnenoBaHue BbINMOJIHEHO B paMkax npoekTa «KonnnsnoHHbI pas-
Mep MNpuUHUMNA HauuoHanbHoro pexunma» (MUNI/A/1471/2022) nopaepxaHHOro u3
CpeacTB LLeNeBon NoaaepXkm cneundunyecknx yHMBepCUTeETCKNX NCCeN0BaHUN, Npe-
pocTaBneHHol MuHMCTepCcTBOM 06pa3oBaHus, MOJIOAEXM 1 cnopTa Yewckoii Pecny-
6nvkn B 2023 roay.

Ana uyntnpoBaHusa: fonepmapcknii 9. Obnagatenn aBTOPCKOro npaea, HauuoHasb-
HbI PEXUM 1 COBPEMEHHbIE TEHAEHLMN PA3BUTUSA B MEXAYHAPOAHOM YacTHOM npa-
Be // MNpaBo. XypHan Bbeicwen wkonbl akoHoMukn. 2024. Tom 17. N2 1. C. 213-245
(Ha aHrn. s13.). DOI:10.17323/2072-8166.2024.1.213.245

Introduction

Copyright is of considerable economic importance and is, therefore, often
the subject of transactions that are not exceptionally cross-border in today’s
globalized world. In contrast, there is no uniform international copyright law.
International treaties represent only a certain degree of harmonization. At the
international level, there is a need to deal with conflict-of-laws issues, which
are rather difficult to grasp because of the potentially ubiquitous nature of
copyright works (intangible goods). The ubiquitous nature means that intan-
gible goods (as opposed to tangible goods) are not spatially bound to one place
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but exist simultaneously everywhere and thus can potentially be used every-
where at the same time. On the other hand, the territorially limited nature of
copyright is sometimes neglected and practically obscured through the fact
that copyright arises simultaneously at the moment of creation of the work in
all the states of the Berne Union, i.e., practically in all countries of the world,
without the need of any formal steps such as registration.'

The entrenchment of the abolition of the need for formal steps in interna-
tional copyright treaties, together with the development of modern technol-
ogy, create an (apparent) impression that copyright is an absolute right that
exists universally throughout the world, just like rights to tangible property.
The prohibition of requirements of formal steps for copyright protection was
a consequence of the idea that an author in one country should be recognized
and protected as such in other countries. However, the existing international
treaties do not contain a straightforward definition neither of the author nor
of who can qualify as the copyright owner. Despite this fact, practically all
international copyright treaties provide for the so-called national treatment
principle, which mandates all contracting countries to treat foreign “authors”
and/or “copyright holders” not worse than they treat their nationals (national
authors and copyright holders). Notions of authorship and regulation of first
ownership of copyright differ significantly across various legal orders; it might
appear to be conclusive that without a proper unified definition of author-
ship and first ownership, the national treatment principle partly goes in vain.
Perhaps the other way around, the lack of definition of authorship and initial
copyright ownership might have, in combination with the national treatment
principle, its own unique sense and rationale.

For the lack of a unified material definition of initial ownership of copy-
right on the international law level, it is indispensable to look at this question
from the conflict-of-law point of view. As for the selection of the applicable law
to determine who the initial copyright owner is, there are two main approach-
es — lex loci protectionis and lex originis. While lex loci protectionis principle
(law of State for which the protection is sought) is easy for courts and collec-
tive management organizations (hereinafter referred to as CMOs) to apply, lex
originis (law of origin of the work, usually law of the State of first publication)
presents more trouble as far as its application is considered, but at the same time
it is something that the globalized world is truly in need of and what many right-
holders tend to implicitly expect (oftentimes naively) to be present and ap-
plied when their works pass the borders of their own country.? Apart from the

1 Art. 5(2) of the Berne Convention (Paris Revision of 1971).

> Such a rule is applied by Russia, Belorussia, Kazakhstan, Uzbekistan, Kyrgyzstan,
Portugal, Greece, Romania or USA. This being said, most of the European countries apply the lex
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above-mentioned conflict-of-laws solutions, there is also a de-facto lex origi-
nis solution on the material law level, the so-called home country rule, which
is gradually becoming more present in the secondary EU copyright law. It is
practically a pragmatic “lex loci protectionis conflict-of-laws rule bypass” on
the material law level, which enables the proper functioning of the EU digital
single market.

The aim of the present article is to analyze whether the national treatment
principle has direct or indirect implications for conflict-of-laws rules of initial
ownership of copyright, whether it limits the legislation of sovereign states —
contracting parties to international treaties — in any way when it comes to
a conflict-of-laws solution of initial copyright ownership. In other words, it
shall be analyzed whether the lex originis conflict-of-laws rule contradicts the
national treatment principle enshrined in international copyright treaties. For
that purpose, the Russian judicial practice is analyzed, for Russia is one of few
countries using the lex originis principle, which has also had the opportunity
to develop an advanced judicial practice in this regard. Similarly, it shall be
analyzed whether the above-mentioned home country rule, which is used in
secondary EU law and practically bypasses the lex loci protectionis in a certain
way, is in conflict with the national treatment principle. This analysis should
offer certain thoughts on the meaning of the national treatment principle and
thus contribute to and encourage further discussions on possible future devel-
opments of international instruments in the field of copyright.

1. Initial Owner of Copyright

The primary entity endowed with the ability to dispose of an exclusive au-
thor’s right is determined solely by the legislator’s will. At the international
level, sufficient regulation of authorship and initial copyright ownership does
not exist, a fortiori with respect to its regulation in employment relationships
[TelecI., Tama P, 2019: § 58 Zaméstnanecké dilo, marg. no. 29]. Such an entity
has no other means of proving to a foreign sovereign that he is the owner of
the copyright than to invoke the provisions of a particular legal order directly.
There is no internationally recognized presumption on which such a subject
could rely, such as that of possession in the case of tangible things. In this con-
text, one must distinguish the presumption under Article 15(1) of the Berne
Convention 1971 (hereinafter referred to as RBC), which identifies the author
but not the (primary) rightholder. Rightholders are derived from the person

loci protectionis principle for the copyright ownership question. Such a connecting factor leads to
the outcome that in every country the copyright owner is determined by the material law of each
respective country. This in turn leads to de facto violation of legitimate expectations of copyright
holders, for once the work crosses borders, the owner of copyright may change as well.
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of the author and his status at the moment of creation of the work. The RBC is
silent on the issue of ownership as such, leaving the regulation to the Member
States of the Union [Masouyé C., 1978: 109-110]. Moreover, there is disagree-
ment as to the meaning of Article 15(1) RBC, as there is no consensus on
whether a legal person could also benefit from such a presumption if it were
to be named as author in the work in the usual manner [Leska R., 2019: 312].

Internationally, the only thing that can be assumed with relative certainty
in terms of initial ownership is that the copyright in work created by the cre-
ator without any external input, incentives, or instructions will belong to the
creator. However, in the case of relationships in which several persons are in-
volved in the creation of a work (employer and employee; hiring party and
hired party; film producer, director, actors, etc.), no uniform formula can be
followed internationally with regard to the distribution of copyright between
those entities. Each legal system has its own unique features, which often im-
ply a very different initial distribution of copyright. In the past, the Treaty on
the International Registration of Audiovisual Works attempted to address this
problem, at least for audiovisual works, through a presumption of copyright
ownership by the person registered in the international register.” However, the
applicability of the Treaty was suspended in 1993, and it can now be consid-
ered dead.

At the moment of creation of a work in an employment or similar relation-
ship, a bundle of national authors’ subjective rights arises in accordance with
the principle of territoriality. It is up to the lawmaker of each State to decide
who is entitled to such a right, and thus, the rights created in each State may
follow their own independent fate, regardless of rights created in other states
[Troller A., 1952: 220]. National legal orders adopt different schemes to bal-
ance the interests of hiring parties on the one hand, and employees and hired
parties on the other. Transfer of a right may be ex lege envisaged in the form
of cessio legis, or such transfer may be provided for in the form of a rebut-
table presumption, a licenselike limitation (limited in time and/or scope) of
the right belonging to the creator in favor of the employer may be statutorily
foreseen, or in extreme cases, the status of the creator, including all relevant
rights, may be granted without any limitation to either the employer or the
employee. Copyright may be “distributed” ex lege from the moment of cre-
ation of the work among several entities, typically in such a way that one en-

3 Art. 4(1) of the Treaty on the International Registration of Audiovisual Works reads:
“Each Contracting State undertakes to recognize that a statement recorded in the International
Register shall be considered as true until the contrary is proved, except (i) where the statement
cannot be valid under the copyright law, or any other law concerning intellectual property
rights in audiovisual works, of that State, or (ii) where the statement is contradicted by another
statement recorded in the International Register”
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tity owns the moral right and another owns the economic component of the
copyright. It is not excluded that the property right will be further fragmented
in various ways among several entities. Different legal orders may create dif-
ferent constructions of how to express which entity will effectively dispose of
copyright immediately after its creation, corresponding to their conception of
the nature of copyright.*

If each country were to apply its own law to the question of who is the ini-
tial copyright owner, this would lead to a situation where the initial copyright
owner under U.S. law could not distribute and exploit the work in Germany if
German law designates a different entity as the initial copyright owner based
on the factual circumstances under which the work has been created.’ For this
reason, the question of the law governing initial ownership has great practical
implications.

However, the determination of the objective copyright law, which decides
to whom the copyright to a work initially belongs, is also relevant to other
legal successors (in terms of singular or universal succession) since such suc-
cessors derive their rights from the initial copyright owner. The answer to this
question is, therefore, of fundamental importance in two basic respects. It is
important for the successor in title that the entity from which the right is to
be acquired is the owner of the right in question under the applicable law.
Otherwise, in the sense of the principle nemo plus iuris ad alium transferre
potest quam ipse habet, the “successor in title” would find himself in a situa-
tion where no right had, in fact, been transferred to him. Indeed, in the area of
copyright law, in most jurisdictions, there is no legal exception to bona fide ac-
quisition from an unauthorized person. The second aspect is profit-oriented.
It is of great importance to a person who has been granted a copyright and in-
tends a cross-border copyright transaction whether he whether he also enjoys
the status of acquirer in the transaction’s target (foreign) state. It is because the
jurisdictions for which the person is the actual rightholder will ultimately de-
termine the amount of royalties he gets for granting the right to a third party.

The predictability of the law that will determine the initial owner of copy-
right is fundamental to the stability of cross-border copyright law regulation.
Indeed, suppose it happens that another entity is the initial owner under the
applicable law in different jurisdictions regarding the same work. In that case,
it is the most substantial hit for legitimate expectation and legal certainty, both

* For example, Canadian law attributed until 2012 initial ownership of copyright to
engraving, photograph or portrait, the plate or other original to the person by whom the work
was ordered, but under the condition that the work was made for valuable consideration, and the
consideration was paid (Section 13(2) Copyright Act (R.S.C., 1985, c. C-42)), cf. [McKeown J.,
2010: 229 et seq.].

5 Cf. [Ulmer E., 1975: 41-42].
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for the domestic initial owner and its eventual title successors. Furthermore,
the determination of the initial copyright owner is also relevant for third par-
ties (users) who intend to use the work based on the expiry of the term of pro-
tection and rely on the falling of the work into the public domain. The length
of the term of protection of a work is generally determined by the nature of the
initial copyright owner — whether it is a legal or natural person. In the case of
a natural person, the owner’s death is usually highly relevant.

The question of who is the initial copyright owner is also very relevant to
the Collective Rights Management Organizations (CMOs), which play an es-
sential role in today’s copyright and related rights protection. Principally, they
are tasked with collecting and distributing royalties in relation to the rights of
remuneration. They often also manage and protect authors’ and performing
artists’ other rights and interests.® Rights can be assigned to them by law or by
agreement. In this regard, CMOs are competent to initiate legal proceedings
(and apply for enforcement measures) with an aim to defend the rights man-
aged by them according to their statutes. Usually, they manage and represent
the rights in their own name and for the account of the rightholders. In prin-
ciple, they defend rights of all authors and performers, including foreign ones.
This inherently implies that the CMOs need to determine the applicable law
in casu in order to find out who the rightholder actually is, so that they can
distribute to him the revenue.” What needs to be stressed here is that especially
when it comes to the rights for the management of which the CMOs are statu-
torily responsible (i.e., are obliged by law to defend them), it is the works that
the CMOs are aware of at first, not their rightholders. They begin to search for
the rightholder, usually thereafter.®

2. National Treatment Principle
and its Conflict-of-laws Dimension

The principle of national treatment, sometimes also called the assimilation
principle, is enshrined in Article 5(1) (and (2)) RBC or Article IT of the Uni-
versal Copyright Convention 1971 (hereinafter referred to as UCC). It can
also be found in Article 3(1) TRIPS, which refers to the regulation in other
international treaties relating to intellectual property. However, it is also con-
tained in many bilateral treaties. The national treatment principle is impera-
tive to the national legislator to grant foreign authors copyright protection

¢ Cf. Art. 4 of the Directive 2014/26/EU.
7 Cf. Art. 11(4) of the Directive 2014/26/EU.

8 That can be deduced also from the wording of Art. 13(1) al. 2 of the Directive 2014/26/
EU, which states inability to identify the rightholder as one of the reasons for which distribution
and payment of revenues can take longer than 9 months from the end of the financial year.

220



J. Hodermarsky. Copyright Owners, National Treatment and Current Developments

no less favorable than that presented by a given State to its own citizens [Bo-
guslavskij M.M., 1973: 27]; [Nonnenmacher G., 1971: 39]; [Ricketson S., Gins-
burg J., 2005: 34]. It is a prohibition of discrimination against foreign subjects
in the national territory. This principle is generally more favorable than the
principle of reciprocity since it allows protection to be granted even to works
that are not protected in the State of origin.

There is a doctrinal consensus on the alien law relevance of the national
treatment principle.” The principle of national treatment suppresses the ap-
plication of alien law to foreign authors. Whether the principle of national
treatment also has a conflict-of-laws relevance is a question to which neither
doctrine nor legal practice finds an unequivocal answer [Lutkova O.V., 2018:
134]; [StieS K., 2005: 158]; [Peinze A., 2002: 114]. The principle of national
treatment is often thought to be limited to its alien law meaning.'” Neuhaus
argues that the RBC was not about recognizing rights to intangible goods ac-
quired abroad but only about granting foreigners the same protection to for-
eign intangible goods as domestic ones, and thus, the Berne Convention does
not contain private international law norms, but only alien law norms [Neu-
haus P,, Drobnig U., von Hoffmann B., Martiny D., 1976: 193]. He then adds
that subsequent revisions and additions have not made any changes to this.
The CJEU has also expressed the view that the principle of national treatment
as such does not directly imply a conflict-of-laws rule in the case of Tod’s.!!
However, a good part of the doctrine sees the principle as having a conflict-of-
laws dimension in addition to its alien law dimension."? The reason for the ex-
istence of different doctrinal approaches regarding the conflict-of-law mean-
ing of the national treatment principle is primarily due to the unclear wording
of Article 5(2) RBC, on which it is difficult to find a consensus on its true
meaning and thus to proceed uniformly in its application secundum rationem
legis. Article 5(1) RBC would be sufficient to express the principle of national
treatment as it is defined in the UCC or other international instruments. RBC
is, however, of the highest importance for this analysis, for UCC makes itself
not applicable when it comes to Berne countries,”* and TRIPS makes in this
regard solely a reference to the Berne Convention.

° Seldom some authors consider the principle to have exclusively conflict-of-laws
dimension, for example [Desbois H., 1966: 874].

1 Cf. for example [Krupko S.I, 2014: 129-130]; also Gossl argues for a systematic,
teleological and historical interpretation in favor of solely alien law dimension [Gdssl S., 2014:
201 et seq.].

' Judgement of the Court (Second Chamber) of 30 June 2005, Tod’s SpA and Tod’s France
SARL v. Heyraud SA (C-28/04), para. 32.

12 For example [Schaafsma S., 2022: 39].
3 Appendix declaration relating to Article XVII UCC.

221



lNpaBo B coBpeMeHHOM Mupe

According to one doctrinal approach, Article 5(2) RBC is merely a further
refinement of the national treatment principle, from which the conflict-of-
laws principle lex loci protectionis already inherently follows itself [Desbois H.,
1966: 875]."* The argument for such a conflict-of-laws dimension is that the
same treatment of foreigners can only be achieved by applying the same (sub-
stantive) law to nationals [Drexl J. in: J. von Hein, 2018: Internationales Imma-
terialgiiterrecht, marg. no. 251]. Renvoi, after the application of the conflict-
of-laws rule lex loci protectionis is therefore to be excluded [Drexl J. in: J. von
Hein, 2018: Internationales Immaterialgiiterrecht, marg. no. 251]; [Stief} K.,
2005: 158]. Such a conclusion is also supported by the fact that Article 8(7)
RBC, as an exception to the national treatment principle, unquestionably re-
fers directly to substantive law. Therefore, Article 5(2) RBC must also refer to
substantive law [Stief§ K., 2005: 160]. By this reasoning, it can be concluded
that the national treatment principle inherently contains a conflict-of-laws di-
mension, irrespective of the specific formulation of that principle in an inter-
national instrument.

The opposite conclusion has been reached by British legal practice,' ac-
cording to which Article 5(2) RBC constitutes a conflict-of-laws reference
to lex fori (according to a grammatical interpretation, since the provision in
question reads “ot la protection est réclamée”), the reference being conceived
as a Gesamtverweisung'®, with the consequence that national conflict-of-laws
rules also come into play, which may subsequently determine the applicable
law, for example, by an all-encompassing conflict-of-laws rule lex loci protec-
tionis [Peinze A., 2002: 133-134]. In such a case, the conflict-of-law dimension
of Article 5(2) RBC could be rejected [Beckstein E, 2010: 161]. The existence
of Article 14bis(2)(a) RBC also suggests that the conflict-of-laws dimension
as for the question of initial ownership in the sense of the lex loci protectionis
does not derive from Article 5, as the Article 14bis(2)(a) RBC would then be
redundant [Neuhaus P, Drobnig U., von Hoftmann B., Martiny D., 1976: 200].

However, proponents of lex loci protectionis as a connecting factor for the ques-
tion of initial ownership claim this approach to be the only admissible regarding
the national treatment principle and the territoriality principle. From certain point
of view, the territoriality principle can be seen as an antonym to universality prin-
ciple. Talking nowadays about universality we do not mean absolute'” universality

14 Cf. also [Ulmer E., 1975: 33]; [Fawcett J., Torremans P., 2011: 676].

15 Cf. Court of Appeal, Civil Division, 21. 1. 1999, [1999] All E.R. 769-804 (Bauzeichnun-
gen II).

16 By this term the German legal doctrine of international private law describes a situation
that the law determined by the conflict-of-laws norm (in this case lex fori) includes again also
conflict-of-laws norms of such a legal order, not only its substantial norms.

17 Absolute universality in the sense of Montevideo Convention (1889) would mean
extraterritorial application of copyright law, cf. Art. 2 of the Montevideo Convention.
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but rather a relative one. There is no dispute in the modern intellectual prop-
erty theory that copyright is governed by the principle of territoriality (largo
sensu), which means that copyright law operates only within the territory of a
given State and that “domestic law can only penalise conduct engaged in within
national territory.”'®* However, this broad (largo sensu) conception of territori-
ality allows for applying the lex originis principle to determine initial owner-
ship. On the other hand, territoriality stricto sensu means the application of
lex loci protectionis to the whole copyright statute, including the question of
initial ownership [Troller A., 1985: 139]; [Boguslavskij M.M., 1973: 16]."” In
this sense, territoriality stricto sensu has a conflict-of-laws dimension, i.e., in-
herent conflict-of-laws implications. Territoriality stricto sensu is, however, of
a purely dogmatic nature. Thus, claiming the lex originis principle to conflict
with the territoriality principle is also only dogmatic.

Much more delicate argumentation is necessary to deal with the argument
that the application of a principle other than lex loci protectionis, and that to the
entire copyright statute (including ownership question), makes it impossible
to comply with the obligation of national treatment regarding foreigners and
thus de facto leads to their discrimination [Drexl J. in: ]. von Hein, 2018: In-
ternationales Immaterialgiiterrecht, marg. no. 251].*° Ricketson and Ginsburg
speak in this sense of a “denial of substantive national treatment” [Ricketson S.,
Ginsburg J., 2005: 1298]. The national treatment principle is therefore told to
exclude the diversity of conflict-of-laws rules among the signatory States in the
sense that it commands the application of the State of protection principle (lex
loci protectionis) [Desbois H., 1966: 875].*' And consequently, the lex loci pro-
tectionis enshrined in Art. 5(2) RBC shall not allow for application of renvoi in
the national law [Drexl J. in: ]. von Hein, 2018: Internationales Immaterialgiit-
errecht, marg. no. 251]; [Stief} K., 2005: 158]. Such a position is often inferred

18 Cf. Judgment of the Court of Justice of the European Union (Third Chamber), 14 July
2005, C-192/04, Lagardére Active Broadcast v. Société pour la perception de la rémunération
équitable (SPRE), Gesellschaft zur Verwertung von Leistungsschutzrechten mbH (GVL),
para. 46.

19 See also [Troller A., 1952: 53]. In this sense uses the term “strict territoriality” also
Heinze [Heinze C., 2021: 134]. Fentiman uses in this sense notion “strong view of territoriality”
[Fentiman R., 2005: 138].

2 Further also [Basedow J. et al., 2013: 233]; [Desbois H., 1966: 874]; [Kyselovska T.,
Koukal P, 2019: 148].

21 Cf. also [Ulmer E., 1975: 33]. In this sense, J. Fawcett and P. Torremans argue that if
the conflict-of-laws principle lex loci protectionis could not be deduced from the principle of
national treatment per se, the use of the word “consequently” in Article 5(2), second sentence,
would not make any sense [Fawcett J., Torremans P, 2011: 676]. On the contrary, the word
“consequently” can also be understood in the sense that the second sentence of Article 5(2)
follows on from the first sentence, whilst the first sentence defines the minimum rights of the
author and is therefore an alien law norm [Gossl S.L., 2014: 201-202].
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from the wording of Article 5(2) RBC, which states that the “enjoyment and
exercise of rights” are to be independent of protection in the work’s country of
origin. It is pointed out that no rights arise from the conflict-of-laws rules as
such but that these are merely rules for determining the substantive law, and
consequently, only the application of the same substantial law may give rise to
the same enjoyment and exercise of rights in its true sense [Drexl J. in: ]. von
Hein, 2018: Internationales Immaterialgiiterrecht, marg. no. 251]; [Kyselovska
T., Koukal P, 2019: 159-160].%

On the other hand, the principle of national treatment requires treating in
the same way situations that are essentially the same [Papaux A., 2006: 217].%
To preserve scientific positivism, the principle of equal treatment should
refrain from value judgments.* Only in this way achieving a proper equal
treatment of foreigners is possible. Equality at the level of conflict of laws is,
therefore, in this sense, the ideal state. To demand substantive equality at the
expense of equality at the conflict-of-laws level means a denial of international
private law, and that means legal chaos [Krupko S.I., 2014: 136].

To search for the ratio of the national treatment principle, it is worth look-
ing at the historical method of interpretation. First, there is no mention of
conflict-of-laws method of regulation in the conference acts from 1884 to
1886 [Peinze A., 2002: 127].* Nor do the conference acts of the subsequent
revisions indicate an intention to regulate conflict-of-laws issue [Peinze A.,
2002: 131]. In the Berne Convention, the principle of national treatment was
already enshrined in the original 1886 Act. Still, its granting was subject to
the fulfillment of formalities in the country of origin. Notably, the actual text
of the Berne Convention from 1886 (not amended) was explicitly based on
the lex originis principle regarding initial ownership (Art. 2(2)).?® The origi-

22 Fawcett and Torremans deem exactly this to be the reason for inadmissibility of renvoi
[Fawcett J., Torremans P, 2011: 679]. In this sense also Windisch: “Wenn die nationale
Rechtsordnung bereits eine einheitliche materiellrechtliche Regelung fiir In- und Auslidnder,
fiir nationale und internationale Sachverhalte enthilt, dann ist kein Raum mehr fiir eine
Kollisionsnorm, die eine Isolierung internationaler Sachverhalte voraussetzt [...]” [Win-
disch E., 1969: 107].

>

» “Tégalité de traitement [...] [éxige] de traiter de la méme fagon des situations essentiel-
lement semblables” [Papaux A., 2006: 217].

¢ Papaux aptly states that “[...] le principe de Iégalité de traitement doit éviter de procéder
par jugements de valeur”” [Ibid].

» Preparatory materials may serve as an additional means of interpretation of an
international treaty (cf. Article 32 VCLT), which is, however, resorted to only when the
text of treaty has not been clarified by the general rule of interpretation in Article 31 VCLT
[Cepelka C., 1986: 65].

% Cf. Art. 2(2) of the Berne Convention 1886 : “La jouissance des droits d’auteur est subor-
donnée a l'accomplissement des conditions et formalités prescrites par la législation du pays

»

dorigine de Iceuvre [...]’
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nal Convention did not contain a prohibition of formalities for the existence
of protection. For adequate international copyright protection, it was there-
fore necessary that a copyright arising from registration in one Union State
should also be recognized in other Union States. The central idea of the pre-
paratory conferences preceding the creation of the Berne Convention was that
all authors who published their work for the first time in a contracting State
should be assimilated to domestic authors in all other contracting states while
subjected to the least possible burden of formalities [Desbois H., Frangon A.,
Kéréver A., 1976: 10]. Lex originis, therefore, governed the question of the es-
tablishment of protection.” It can be concluded that the person who acquired
the copyright in locus originis had to be recognized as the owner of the copy-
right in the other Union States since it is his rights that the Berne Conven-
tion is intended to protect, provided that he complies with the “conditions et
formalités prescrites par la législation du pays dorigine.” It was not merely a
question of granting protection to the work as an object of protection, but of
ensuring the “jouissance des droits dauteur,” which are subjective in nature and
therefore tied to a specific person.” It was irrelevant how the law of the State of
origin regulated the conditions for copyright acquisition.

The wording of the mentioned provision was changed in 1908 in the Ber-
lin Revision of Berne Convention [Bergé J.-S., 1999: 76 et seq.]; [Desbois H.,
Frangon A., Kéréver A., 1976: 150]. The Berlin Act incorporated into the Ber-
ne Convention the infamous clause stating that “enjoyment and exercise are
independent of the existence of protection in the country of origin of the work”
(principle of independence).”” This was due to the at-times more difficult iden-
tification and correct application of lex originis [Schaafsma S., 2022: 101-102];
[Chow D., Lee E., 2012: 102]. The determination of foreign law was inconve-
nient, and there was concern about its misinterpretation [Schaafsma S., 2022:
101-102]. Ease of application prevailed over the rationality of private interna-
tional law.”

7 Lipszyc in this sense talks about “subordination of the principle of national treatment to
compliance with the conditions and formalities of the lex originis” [Lipszyc D., 2010: 367]. It has
also been argued that this was the reason why the original Berne Act provided only a partial
and limited application of the principle of assimilation [Desbois H., Frangon A., Kéréver A.,
1976: 13-14].

% In this sense, see for example, [Shershenevich G.E, 1891: 119]; also [Troller A., 1952: 29
(including footnote no. 25)], which states in the context of the Washington Convention that its
Art. IX does not apply to the personal status of the work.

2 Cf. Art. 4(1) of the Berlin Act.
* Cf. [Desbois H., Frangon A., Kéréver A., 1976: 151]: “Ce nest pas en vertu de consi-
dérations dordre public, et en particulier & cause des entraves quoppose a la circulation des

ceuvres un droit exclusif, ou un régime de licences obligatoires qui comporte une rémunéra-
tion, que, dans la Convention de Berne, la loi applicable est celle du pays ou la protection est
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Some note that with the principle of independence, the lex originis prin-
ciple to determine the initial owner/author has been definitively abandoned
[Bergé J., 1999: 76 et seq.].”! This view can be accepted, except for the issue
of initial ownership, for the principal idea of the RBC has not changed with
the Berlin Revision. It is indisputable that the assessment of the characteris-
tics and notion of work has thus become independent of the place of origin
and, therefore, entirely subject to the law of locus protectionis.** However, it is
questionable whether it is not necessary to distinguish from the qualitative
requirements for the subject matter of protection the issue of initial owner-
ship, which is different from the other conceptual features of a copyrighted
work. It is argued that the abolition of formal requirements has made copy-
right truly universal and that applying one single law to the question of own-
ership is essential.”’ As to the question of the initial owner, it is not relevant
to ask whether the conceptual characteristic is fulfilled and whether the work
is therefore protected as such, but to whom the protection belongs. The RBC
and other international conventions to safeguard intellectual property seek to
protect not intangible goods as such but rights concerning those goods [Win-
disch E., 1969: 12]. Although the RBC is based on the independence of pro-
tection in the State of protection from protection in the State of origin, such
independence cannot be understood in the sense that its common objective of
providing the beneficiary with adequate rights within the meaning of national
law also in States outside the country of origin would be denied [Windisch E.,
1969: 13]. Masouyé’s commentary on Article 5 RBC confirms that the second
sentence of Article 5(2) RBC is merely an assertion of the independence of
protection from the State of origin and that the applicable law is to be deter-
mined by national rules of private international law [Masouyé C., 1978: 34].
Ficsor also makes the same conclusion [Ficsor M., 2003: 42]. One must, there-

demandée. — Des raisons qui tiennent a lopportunité, a la commodité, tendent plus exacte-
ment compte de la solution de conflit de lois qui est conservée et consacrée par lart. 5, al. 1.
Le juge saisi aura plus de facilités pour appliquer sa loi nationale qu’une législation étrangere.
Solution de facilité ... sinon de paresse, objectera-t-on. Elle a du moins I'avantage déviter des
recherches difficiles et des divergences d’interpretation, susceptibles de se multiplier entre les
juridictions des différents pays de I'Union, appelées a se prononcer sur le sens et la portée de
législations étrangeres.”

! Nonnenmacher in this sense states: “En 1908, lors de la Conférence de révision de Ber-
lin, fut admis le principe de I'indépendance des droits; [...] Par voie de conséquence, le droit
drauteur nest plus soumis a une loi permanente mais a une loi qui change d’'un pays a lautre”
[Nonnenmacher G., 1971: 66].

32 Cf. [Despagnet E, 1909: 196-197], who critically remarks that “il nest ni logique ni juste
que la Convention protége au dehors une ceuvre juridiquement inexistant dans son pays dori-
gine [...]. La simplicité d’une reforme est payée trop cher, lorsque sachére au détriment de la
logique et de la justice”

3 Cf. [Kur A., Maunsbach U, 2019: 49].
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fore, conclude with a restrictive interpretation of today’s Article 5(2) RBC,
which speaks of the independence of the exercise of protection in the country
of origin. The independence of protection has to be understood only regarding
the inadmissibility of formalities, which RBC does not prohibit in the country
of origin.* Such a conclusion is logical in view of the formal structure of the
provision in question. Indeed, the existence of a semicolon between the norms
needs to be justified. If the independence of rights from the State of origin
were to be taken absolutely, it would be logical to put a period between the
norms in question, not a semicolon.

The principle of national treatment shall make the particular sovereign ter-
ritories, where the territorially limited copyright laws are in force, accessible
to foreigners [Windisch E., 1969: 103]. The meaning and purpose of the RBC,
and hence the principle of national treatment contained therein, is to provide
foreign authors with the same protection as a given law grants to its own au-
thors. It is, therefore, immanent for a State to achieve this objective by choos-
ing an appropriate conflict-of-laws rule to determine the initial rightholder,
and it undoubtedly cannot be the lex loci protectionis.”> Otherwise, one could
imagine a situation ad absurdum where a Member State of the Berne Union
declares in its national legislation that the author and copyright owner of all
copyright is the State and all rights belong to the State. There would be no
conflict with the Berne Convention, as all “rights to works” would be formally
guaranteed by the State. However, foreign authors would hardly be able to
claim protection for “their” works for the territory of such a state. Such an ap-
proach would barely fulfill the ratio and purpose of international treaties for
the protection of authors’ rights.

Moreover, the applicable law can always prescribe the national treatment
to foreigners. It is logical that the applicable law has, at the moment when the
national treatment is to be provided, already been determined [Schack H.,
2019: 495, 522]. Therefore, ownership is a preliminary question of the national
treatment.’® Equal treatment of foreign citizens as its own citizens is required,
and the provision is silent as to what law is to be applied to ensure this equal

3% Cf. [Fawcett J., Torremans P., 2011: 683-684].

* Nonnenmacher aptly states: “quels que soient les mérites du systeme sur le plan de la
simplicité [...] un principe de la territorialité aussi absolu qui implique une indépendance
de droits et le non-respect des droits acquis est une négation du droit international privé et
comme telle nest pas admissible. Il est incompatible avec les efforts d’unification que poursui-
vait (ou prétendait poursuivre), du moins au départ, la Convention de Berne” [Nonnenma-
cher G., 1971: 70].

* Drobnig similarly says: “[...] die Frage der Erstinhaberschaft ist kein Problem der
Schutzgewidhrung, sondern eine Vorfrage dazu” [Neuhaus P., Drobnig U., von Hoffmann B.,
Martiny D., 1976: 200].
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treatment.” H. Schack states that with the principle of national treatment,
each State is relied upon to protect its own interest and the interest of its
citizens sufficiently and according to the appropriate law, and that law need
not necessarily be the law of locus fori or the law of the State of protection
[Schack H., 2009: 138].

The principle of national treatment is a general concept. Its precise content
must always be examined in the context of the specific wording of the inter-
national treaty in question. In the UCC, for example, the principle of national
treatment is formulated more simply than in the RBC [Loewenheim U., 2021:
§ 63 Grundlagen, marg. no. 44]. The straightforward and uncomplicated for-
mulation?®® of the principle of national treatment in the UCC leads some authors
to the conclusion that the principle in UCC does not contain any conflict-of-laws
dimension, although they see the conflict-of-laws dimension in the RBC.** One
can see the disharmony in the formulations of granting foreign authors equally
favorable protection and, on the other hand, the non-application of foreign law.
If foreign authors are to be granted protection in foreign countries, foreign law
must be applied to determine who is such a foreign author.*’ In this sense, it is
formally rather significant whether one speaks of granting national treatment to
an “author” (rightholder) or only to a “national” or even to a “work”™" It has al-
ready been stated that international treaties seek to protect not intangible goods
as such but rights in relation to those goods. This being said, it is not necessary to
discuss the national treatment of “work” anymore. Peinze claims that the states
of the Berne Union have agreed to grant foreign authors (in locus originis) the
same treatment as they grant to domestic authors without touching the principle
of territoriality [Peinze A., 2002: 116].

¥ Cf. [Gossl S.L., 2014: 203].

¥ Art. I UCC — “[...] works of nationals of any Contracting State and works first
published in that State shall enjoy in each other Contracting State the same protection as that
other State accords to works of its nationals first published in its own territory [...].

¥ Cf. [Peinze A., 2002: 134] (footnote no. 520).

0 Cf. [Pauli D., 2012]: marg. no. 1 — “[...] die Verbandsstaaten der Berner Ubereinkunft
verpflichtet werden, ausldndischen Urhebern einen Basisurheberrechtsschutz zu gewédhren” In a
similar sense also [Ascensao J., 1997: 655] — “[...] quem nao ¢é tutelado por direito de autor no

»

pais de origem da obra ndo pode aspirar a essa tutela nos outros paises da Uniéo de Berna [...]

41 Cf. [Vivant M., Bruguiére J.-M., 2013: 65]. About “work” as a benefiter of the national
treatment principle speaks for example Henri Desbois ([Desbois H., 1966: 876]). Most authors,
however, talk in the context of national treatment principle about author as of the subject
who should benefit from the treatment, for example [Arn M. in: R. von Biiren, L. David,
1998: 61]; [Fawcett J., Torremans P,, 2011: 675]; [Ricketson S., Ginsburg J., 2005: 1297]. More
generally about “foreign intellectual property owners” talks [Goldstein P., Trimble M., 2016:
13]. Nonnenmacher adds in this context that “[b]ien que fondamentalement ce soit l'auteur qui
est protégé dans la Convention de Berne, et lceuvre dans la Convention de Geneve, en pratique
cette différence de terminologie est peu sensible” [Nonnenmacher G., 1971: 47].
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In light of the above-mentioned, it is evident that we need to deal with the
difference between various international instruments in using either the term
“author” or “national” to describe the subject who enjoys the national treat-
ment. While the RBC in Article 5(1) operates with the imperative of grant-
ing national treatment to a foreign author, in the case of Article II(1) UCC
or Article 3(1) TRIPS, the benefiter of national treatment is a national. The
question is to what extent the difference in the use of “national” and “author”
in this context is relevant to national treatment as such. However, it is evident
that, just as it is necessary to determine who is a national to grant national
treatment to a national, it is similarly essential to determine who is an author
to grant national treatment to an author. If granting national treatment to a
foreign “national” meant that the status of the author should be granted to
“anyone” on the basis of lex loci protectionis, then the examination of potential
conflict between the mentioned international treaties would be required.

There should be no dispute that the principle of national treatment sets
out the conditions under which foreigners may demand national standards.
Its relevance is, therefore, in the field of intellectual property the same as in
other areas of law [Krupko S.I., 2014: 30]. The principle of national treatment
was a trade-off in a situation where the international community could not
agree on a unified substantive regime, nor could it unify conflict-of-laws rules
that would provide for predictable and fair cross-border use of the protected
subject matter. Therefore, from the theoretical point of view discussed above,
once the applicable law is determined based on the conflict-of-laws rule, the
subjective rights granted by such identical objective law should be guaranteed
uniformly to foreign and domestic authors [Goldstein P., Trimble M., 2016:
57]. The national treatment principle should thus not limit the conflict-of-laws
solution of the initial ownership question. It prohibits the contracting States
from enacting two different conflict-of-laws rules for initial ownership based
on some particular criteria, as that might constitute discrimination against
foreigners at the conflict-of-laws level. To conclude, the unfortunate ambigu-
ous formulation of Article 5 RBC should not be a reason to misinterpret the
rationale and logical nature of national treatment principle. To what extent
this theoretical conclusion holds regarding the practical application of lex
originis rule shall be shown in the following chapter.

3. Applicable Law on Example of Russian Case Law
This part shall show how the lex originis conflict-of-laws rule for owner-

ship question has been applied in practice in Russia. Russian law applies lex
originis rule to determine copyright ownership (Art. 1256(3) of the Russian

229



lNpaBo B coBpeMeHHOM Mupe

Civil Code).”” To all other copyright aspects there is, in principle, the lex loci
protectionis rule to be applied, i.e. the national treatment principle, as stated in
Art. 1231(2) of the Russian Civil Code.* This provision is not to be confused
with the alien law provision in Art. 1256(1) of the Russian Civil Code, which
sets the conditions for the protection in Russia of works as such (regardless of
who the rightholder is).**

Russian judicial practice had to deal with the question of copyright owner-
ship in conflict-of-laws context quite many times thanks to the Russian Au-
thor’s Society (Russian CMO) that acted in the name of rightholders inter alia
in order to obtain compensation for musical works’ authors from cinemas for
public screening of movies with soundtracks. Russian law (Art. 1263(3) of the
Russian Civil Code) grants authors of musical works (both sound and text)
used in movies a right to remuneration for every public screening of the movie.

The remuneration right for public screening of audiovisual work in which
a musical work is used has been enshrined in Art. 1263(3) of the Russian Civil
Code since the very beginning, i.e. since Part Four of the Russian Civil Code
entered into force in 2008. In the original text of the provision, it was nec-
essary that the author of musical work is its compositor.*® It is evident that
the legislator originally did not intend this right to be alienable. Should a dif-

42 Art. 1256(3) of the Russian Civil Code states, that “When a work is granted protection in
the territory of the Russian Federation in accordance with international treaties of the Russian
Federation, the author of the work or other initial rightholder shall be determined according
to the law of the state in the territory of which the legal fact, that served as the basis for the
acquisition of copyright, took place”

4 Art. 1231(2) of the Russian Civil Code states: “When an exclusive right to a result
of intellectual activity or means of individualization is recognized in accordance with an
international treaty of the Russian Federation, the content of the right, its effect, limitations,
the procedure for its exercise and protection shall be determined by this Code regardless of
the provisions of the legislation of the country where the exclusive right arises, unless such
international treaty or this Code provides otherwise”

# Regarding foreign legal entities and their enjoyment of copyright in Russia the Supreme
Court of the Russian Federation in its Ruling of the Plenum of the Supreme Court of the
Russian Federation of 23 April 2019, No. 10 “On the Application of Part Four of the Civil
Code of the Russian Federation” in point 30 aptly states that “Copyright of foreign legal entities
recognized as authors of works in accordance with the legislation of the country of origin of
the work is protected in the Russian Federation in accordance with the provisions of Article
1231 of the Civil Code of the Russian Federation. At the same time, such legal entities shall
have intellectual rights to the work as provided for by Russian law. When determining the
term of copyright protection of foreign legal entities, the court, based on the analogy of the
law (paragraph 1 of Article 6 of the Civil Code of the Russian Federation), shall apply the rules
provided for in Article 6 of the Introductory Law.”

# Art. 1263(3) of the Russian Civil Code (in force as of 1 January 2008) — “When an
audiovisual work is publicly performed or broadcast or transmitted by cable, a composer who
is the author of a musical work (with or without text) used in the audiovisual work shall retain
the right to remuneration for the specified types of use of his musical work”
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ferent subject than the composer be determined as author by application of
Art. 1256(3), he would not be granted the remuneration right in Russia. In
2014, the provision was modified and the condition of the author being nec-
essarily the compositor of the musical work in question was left out. This al-
lowed the lex originis principle, enshrined in Art. 1256(3), to come into play,
presumably without any restrictions. The right was, however, still claimed by
the majority of doctrine to be inalienable.* This right was said to remain with
the respective musical work’s author, even if the copyright as such is assigned
to the producer. It was for a long time classified by doctrine as “another right”
that was economical and, factually, a compound of economic rights [Krashen-
innikov P.V,, 2014: 228]. However, unlike the economic right, it was deemed to
be inalienable. The infamous provision in question has been subject to several
constitutional claims* and has been a regular basis for claims of the Russian
CMO before a court.

The remuneration right in Art. 1263(3) has definitely been proclaimed
alienable by the recent Russian Intellectual Rights Court (IRC) decision.* For
demonstration purpose, however, let us analyze judicial practice from the time
when the nature of the right was still disputable. Let us assume inalienability
for this demonstration. Thus, as for Russian subjects (other than actual music
composers), they are not able to obtain the mentioned remuneration right in
any way because of its inalienability. The only ones who could possibly make
it to the ownership of this right (while not being the actual music composer of
the work) would be foreign subjects by application of Art. 1256(3).

IRC had a chance to express its view on the application of the mentioned
provisions of Art. 1256(3) and 1263(3) of the Russian Civil Code when the
owner of the Moscow cinema Bulvar did not pay remuneration to the Russian
Author’s Society (RAS) for the soundtracks played in the screened movies in
the cinema. The Cinema owner claimed that regarding films of US origin, US
law should apply as far as the copyright ownership is concerned. Also, the US

6 Cf. for example [Krasheninnikov P.V,, 2014: 227].

¥ Cf. Decision of the Constitutional Court of the Russian Federation (Opredelenie) of
16 May 2023, No. 1031-O “On the request of the Court of Intellectual Rights to check the
constitutionality of paragraph 3 of Article 1263 of the Civil Code of the Russian Federation™;
Decision of the Constitutional Court of the Russian Federation (Opredelenie) of 30 September
2010, No. 1354-O-0 “On refusal to accept for consideration the complaint of Limited Liability
Company “Cinema on violation of constitutional rights and freedoms by paragraph 3 of Article
1263 of the Civil Code of the Russian Federation”; Decision of the Constitutional Court of
the Russian Federation (Opredelenie) of 27 May 2010, No. 690-O-O “On refusal to accept
for consideration the complaint of citizen Lyubimov Pavel Grigorievich on violation of his
constitutional rights by paragraph 3 of Article 1263 of the Civil Code of the Russian Federation”.

“ Ruling of the Intellectual Property Rights Court (Postanovlenie) of 1 August 2023,
No. C01-848/2022 in case No. A07-30376/2018.
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law does not provide for any special remuneration right for the musical works
used in movies, but also, according to its work-for-hire doctrine, there is de
iure no “musical work used in a movie” author at all. The whole copyright to
the movie — including the music therein — belongs to the producer.

The case got up to the IRC two times. On the first occasion, the IRC re-
manded the earlier decisions of the first instance court and the appellate court,
stating that RAS cannot claim remuneration for a public screening of audiovi-
sual works without indicating who the rightholder of the remuneration right
is just by saying the audiovisual works as such.” Knowing the rightholder inter
alia is essential to know whether the rights in question still exist.

After this decision, RAS indicated the respective rightholders (musical
works’ authors) according to the Russian law, claiming that it is Article 14bis(2)(a)
RBC which makes the Russian law applicable.” The case found its way again to the
IRC, where the cinema owner argued that soundtrack composers in the USA are
not recognized as music authors (because of the work-for-hire doctrine) and that
there is no practice of collecting such rewards in the USA. That should imply that
such entities should not be paid in Russia, either. This argument is logical from the
point of view that the producers are getting paid already for the screening of the
movies; as such, why should they get paid twice just because music is included in
their films? Is it justified for a cinema to pay less money for a film without music
in it? Is a movie without a soundtrack less worth it?*!

In this regard, the court stated that foreigners (both individuals and legal
entities) whose works enjoy legal protection in the Russian Federation are to
be granted the same scope of rights that the Russian law grants to authors of
works created in the Russian Federation and pointed out Art. 5(1) RBC. The
scope of protection includes, in particular, the right to remuneration provided
by Art. 1263(3) of the Russian Civil Code. Nonetheless, it was emphasized
that Art. 14bis(2)(a) RBC applies only to ownership of cinematographic works
as such, not to the musical works used therein. For the musical works used

# Ruling of the Intellectual Property Rights Court (Postanovlenie) of 6 February 2017,
No. C01-1174/2016 in case No. A41-4299/2016.

0 Art. 14bis(2)(a) RBC — “Ownership of copyright in a cinematographic work shall be a
matter for legislation in the country where protection is claimed.”

51 Cf. Decision of the Constitutional Court of the Russian Federation (Opredelenie)
of 16 May 2023 No. 1031-O “On the request of the Intellectual Rights Court to check the
constitutionality of paragraph 3 of Article 1263 of the Civil Code of the Russian Federation”.
IRC made a request to the Russian Constitutional Court for a constitutionality review of
Art. 1263(3) claiming that the norm violates the equality of participants in the intellectual
rights business and that it puts composers and RAO in an unreasonably privileged position,
and imposes an excessive economic burden on cinema operators. The Constitutional Court
found, however, the provision to be inline with the Russian Constitution stating that the
economic burden imposed on cinemas is their entrepreneurial risk.
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audio-visually, it is Art. 1256(3) that shall apply, i.e., the lex originis principle.
The court also stated that as the right enshrined in Art. 1263(3) is economic,
the remuneration may also be paid to a legal person who has acquired the
right from the author by contract or by the law of the country of origin.** That
means that the existence of the right as such is subject to lex loci protectionis
because it has to be granted in terms of national treatment, but who is the ben-
efiter of it, shall be determined by lex originis. This conclusion was once more
repeated by the IRC in a different case in 2020.>

The conclusion of IRC may prima facie seem to be compliant with the na-
tional treatment principle. But is it not strange that a US movie rightholder
gets paid twice by the cinema while a Russian rightholder (cinema producer)
only once? Of course, the RBC is based on the minimal standards principle,
i.e., the states of the Union are free to grant greater rights to foreigners than
they provide to their citizens, so this may seem harmless. Everyone wants to
have rights, while no one wants to have obligations. Nonetheless, let us imag-
ine a hypothetical analog situation where the producer is not getting paid but
has to pay some fee because he is the copyright owner. In other words, what
if it is not a right but an obligation the rightholder has to “sustain”? In such a
case, would not such the copyright owner demand national treatment in the
sense that he does not want to pay anything more than the national copyright
owners have to pay in regard to a similar work? It has to be stressed that some-
one’s right corresponds to someone else’s obligation. If we conclude that there
is a discrimination in regard to obligations, it must be concluded that there is
also discrimination on the other side. That implies that the lex originis prin-
ciple contradicts the national treatment principle.

In addition, the mentioned decision has been discussed in the IRC Jour-
nal®* where it is stated that since the right to remuneration is not enshrined
in any international instrument, it cannot be assumed that a foreign author
of a musical work would expect to be granted such a right on the territory of
the Russian Federation if his home country does not guarantee a similar right
[Intellectual Rights Court, 2018: 43]. Moreover, suppose foreigners enjoy on
the Russian Federation’s territory a right not guaranteed to Russian citizens in
the other country. In that case, such a situation establishes an unequal posi-
tion of Russian citizens in respect of their rights in another country compared

2 Ruling of the Intellectual Property Rights Court (Postanovlenie) of 25 July 2018,
No. C01-1174/2016 in case No. A41-4299/2016.

> Ruling of the Intellectual Property Rights Court (Postanovlenie) of 29 December 2020,
No. C01-1390/2020 in case No. A56-24059/2019.

* Tt is, however, not an official comment of IRC, but a draft document made available for
public discussion at the Research Council of the Court. The recommendations of the Council
have not yet been published online.
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to foreigners on the territory of the Russian Federation [Intellectual Rights
Court, 2018: 43]. The absence of an analogous norm in the applicable law (the
lex originis), which would keep a remuneration right separated from the rest
of economic rights, implies that it must be assumed that such a right is as-
signed to the acquirer (producer) together with the rest of the economic right,
so the document published by IRC [Intellectual Rights Court, 2018: 43]. But
the question is, is this not a reciprocity par excellence that is explained in the
commentary on the decision? The reciprocity principle is incompatible with
the principle of national treatment, except for exceptional cases provisioned in
RBC [Majoros E, 1971: 59]; [Boguslavskij M.M., 1973: 32]. There has already
been some discussion in the past as to whether and to what extent the mere
existence of a right in the place of origin should be a condition for granting
a particular right in the country of protection.” It was, however, concluded
that such a condition contradicts the national treatment. However, the issue
in question is not whether the right as such should be granted, but rather to
whom such a right should be granted, or more precisely, whether it should be
set apart from the rest of the copyright for the benefit of someone who does
not have such a right in the country of origin since the copyright as a whole
belongs in locus originis to a different entity.

Let us now get back to the latest judicial practice and thus the legal status
quo. As already mentioned above, according to the latest IRC decision, the remu-
neration right enshrined in Art. 1263(3) is alienable. The reason for this change
was the accession of Russia to the World Trade Organization.* Alienability on
its own, however, would not suffice for its exquisite coexistence with the national
treatment principle. In addition to that, the right would have to be automatically
transferred together with the economic right as such, regardless of whether such
a transfer happens ex lege or ex contractu. If it was not the case, a US movie right-
holder would under the same circumstances (contract with music composer stat-
ing transfer of economic rights without explicitly mentioning remuneration right)
get paid twice by the cinema while a Russian rightholder (cinema producer) only
once, because the work-for-hire doctrine implies transfer of all the rights that there
are, i.e. including remuneration right. That means that if the two cinema produc-

* Cf. [Dittrich R., 1986: 67].

* Ruling of the Intellectual Property Rights Court (Postanovlenie) of 1 August 2023,
No. C01-848/2022in case No. A07-30376/2018 — “The qualification of the right to remuneration
as a property right and as part of the exclusive economic right is conditioned by the negotiation
process for the accession of the Russian Federation to the World Trade Organization, within
the framework of which such qualification was agreed upon and subsequently enshrined in
paragraph 10.1 of the joint resolution of the Plenum of the Supreme Court of the Russian
Federation and the Plenum of the Supreme Arbitration Court of the Russian Federation of
26.03.2009 No. 5/29 “On Certain Issues Arising in Connection with the Enactment of Part
Four of the Civil Code of the Russian Federation™
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ers, Russian and American one, having the very same contracts with composers
of music in their films, would be treated differently in Russia due to Art. 1256(3).
Whether the remuneration right gets automatically transferred together with the
“rest” of economic rights, is still disputable.

IRC claims that due to the conception of single indivisible exclusive right™,
it can only pass to other persons in its entirety. As the exclusive right includes
the right to remuneration, then, as a general rule, it is to be transferred togeth-
er with the exclusive right. Consequently, the composer’s right to remunera-
tion may allegedly also be alienated as part of the exclusive right to a musical
work.’® On the other hand, the Constitutional Court claims that the right to
remuneration is retained by the author even when the exclusive right does not
belong to him.*

In this context, it might be opportune to point out Art. L311-7 al. 1 and 2 of
the French Code of Intellectual Property, which provides that the remunera-
tion for the private copies of works shall be collected in favor of the authors “in
the sense of the present code™ France applied the lex originis principle until
2013, and this legal provision was supposed to be an exception to the gen-
eral rule regarding remuneration rights. The French law-maker was probably
aware of the potential legal issues associated with “importing” authors from
different foreign legal orders (just like the Russian law-maker in the initial ver-
sion of Part Four of the Russian Civil Code). However, there arises the ques-
tion — in what situations shall we apply lex originis, and in which not? This
question is no longer relevant in French law as France has overridden the judi-
cial practice, which established the lex originis principle, with the ABC News
International decision.®" Since then, the initial copyright ownership question
is governed by the lex loci protectionis conflict-of-laws rule.

4. Home Country Rule in EU Law

Despite the issues with the application of lex originis demonstrated in the
Russian example, the ubiquity of the online environment requires a differ-

7 Cf. [Bliznets I.A., 2015, 74].

8 Ruling of the Intellectual Property Rights Court (Postanovlenie) of 1 August 2023,
No. C01-848/2022 in case No. A07-30376/2018.

** Decision of the Constitutional Court of the Russian Federation (Opredelenie) of 16 May

2023, No. 1031-O “On the request of the Intellectual Rights Court to check the constitutionality
of paragraph 3 of Article 1263 of the Civil Code of the Russian Federation”

% Art. 311-7 CPI — “La rémunération pour copie privée des phonogrammes bénéficie, pour
moitié, aux auteurs au sens du présent code, pour un quart, aux artistes-interprétes et, pour un
quart, aux producteurs. La rémunération pour copie privée des vidéogrammes bénéficie a parts
égales aux auteurs au sens du présent code, aux artistes-interpretes et aux producteurs |...].”

6l Cass. le civ., 10 avril 2013, n® 11-12.508, 11-12.509 et 11-12.510.
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ent approach than the strict application of lex loci protectionis. Recently ad-
opted EU directives 2019/790 (Digital Single Market Directive) and 2019/789
(Broadcast Online Transmission Directive), which react to the needs of the
online environment and are also of significant relevance for CMOs’ practice,
make use of the so-called home country rule, which was presented for the first
time in 1993 in the Satellite Broad-casting Directive 93/83/EEC (Art. 1(2)(b)).

This home-country principle aims to strengthen the uniformity of the
internal market. The Satellite Broadcasting Directive was the first to use the
home country rule (also called Sendelandprinzip).®* It is not a conflict-of-laws
rule but rather a corrective (unification) of the substantive copyright law to
ease the free movement of services within the EU [Schack H., 2019: 541]. Its
effects are the same.®® Although the home country rule is not a conflict-of-laws
rule, it has significant consequences for copyright owners in the protecting
country, whose rights cease to be “opposable against all.”

The essence of this principle is that broadcasters only need to acquire a
license from the rightholder for the territory of the country where the work
is to be broadcast via the satellite. There is, therefore, no need to acquire the
appropriate rights for all the territories in which the resulting broadcast signal
can be received. The only relevant conduct from the copyright point of view
is the uplink [Ricketson S., Ginsburg J., 2005: 1306]. The ability to receive the
signal does not constitute communication to the public. By introducing this
principle, the EU has prioritized the functioning of the single internal mar-
ket over individual interests, thereby negating the Bogsch theory within the
EU single market, according to which it is necessary to acquire a license for
the territory of each country in which the resulting signal is available [Birk-
mann A., 2009: 104].

The Satellite Broadcast Directive provides in Article 2 that the author shall
have “exclusive right [...] to authorize the communication to the public by satel-
lite.” The State from which the transmission “towards the satellite” is made will
de facto decide by its legislation which entity has the right to consent to the
communication of the work to the public, i.e., who is the author/rightholder,
with effect for all EU Member States. Only the entity designated by this law
will be rewarded for the consent. Rightholders, according to the law of “receiv-
ing States” (if they differ from those designated under the law of the place of
broadcast), will remain unremunerated and without the possibility to prohibit
the broadcasting of “their” works on the territory of those particular States.

2 Sometimes it is also referred to as Herkunftslandprinzip, cf. [van Eechoud M., Hugen-
holtz B., van Gompel S., Guibault L., Helberger N., 2009: 313].

6 Some authors even imprecisely describe the principle as a conflict-of-laws rule, cf. for
example [Posch W., 2008: 99-100].
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The same home country rule principle (as in Directive 93/83/EEC) is also
used in Digital Single Market Directive 2019/790° and Broadcast Online
Transmission Directive 2019/789%. According to Article 8(2)(a) of Directive
2019/790, when out-of-commerce works are made available by cultural heri-
tage institutions, “the name of the author or any other identifiable righthold-
er” must be indicated. Similarly to Directive 93/83/EEC, the entity in question
(the rightholder) will be determined by the law of the State “where the cultural
heritage institution undertaking that use is established” (Article 9(2) of Directive
2019/790), with effects for the entire EU single market. It can be assumed that
the making available of such works will mostly take place on the Internet. The
same is the case for the exception for digital uses of works for teaching purposes,
which entails the obligation to indicate the name of the author of the work used
(Article 5(1)(b) of Directive 2019/790). Moreover, in this case, Member States
may, in their national law provide for fair compensation for rightholders for
such digital uses of works (Article 5(4) of Directive 2019/790). Who is the right-
holder and thus who will get the compensation shall be determined, yet again,
according to the law of the country “where the educational establishment is es-
tablished” This leads again to a situation where only the rightholder, under the
law of the place of the educational institution, will be remunerated. In contrast,
rightholders under the laws of other Member States will not receive any fair re-
muneration, even though the intangible asset will be available in digital form in
each Member State for educational purposes.

The aim of the Satellite Broadcasting Directive 93/83/EEC was to create a
pan-European audiovisual space for satellite broadcasting. In practice, however,
the creation of a pan-European audiovisual area has not happened, as the Direc-
tive does not prohibit territorial licensing of rights, and that resulted in the ap-
plication of territorial restrictions by technical means such as signal encryption
[van Eechoud M., Hugenholtz B.P, van Gompel S., Guibault L., Helberger N.,
2009: 313]. It is not effectively possible on the Internet. We can see that the need
for lex originis/home country rule is increasing, and the problems with the di-
verging substantial laws for the ownership question arise more and more often.
We cannot end this part without asking ourselves — is the home country rule
reconcilable with the national treatment principle? It is at least as reconcilable
as the lex originis conflict-of-laws rule. Nevertheless, maybe a little less?

¢ Directive (EU) 2019/790 of the European Parliament and of the council of 17 April 2019
on copyright and related rights in the Digital Single Market and amending Directives 96/9/EC
and 2001/29/EC.

¢ Directive (EU) 2019/789 of the European Parliament and of the Council of 17 April
2019 laying down rules on the exercise of copyright and related rights applicable to certain
online transmissions of broadcasting organisations and retransmissions of television and radio
programmes, and amending Council Directive 93/83/EEC.
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Let us imagine that the author of book B transferred the copyright to his
book for the territory of Portugal to a third party. And now, why should the
author of book A, which was made available online for teaching purposes by a
company established in the Czech Republic, be remunerated for his book being
available on the territory of Germany, whilst the author of book B, which was
also made available online for teaching purposes on the territory of Germany,
but by a company established in Portugal, not? Remember that the national
treatment principle is called the first principle of non-discrimination [Drexl J.
in: J. von Hein, 2021: Rom II-VO Art. 8 Verletzung von Rechten des geistigen
Eigentums, marg. no. 53]. Is this not discrimination par excellence? Author
B legitimately expected to be remunerated for the factual “use” of his book
in Germany, as in Germany, he did not transfer his copyright to anyone, and
he is thus the copyright owner. The applicable law is, in both cases, German
law, so different applicable laws cannot justify the factual different treatment
of both authors. Both authors are treated differently based on the provisions
of German law, and this different treatment is not justified. As stated above,
the national treatment principle prohibits alien law rules from discriminating
against aliens. The home country rule should be considered non-compliant
with the national treatment principle. The German law, transposing the Di-
rective, actually considers, by applying the lex loci protectionis conflict-of-laws
principle, both authors A and B as authors of their respective books. Although
both of these books are de facto (not de iure) “made available” on the territory
of Germany, only one of the authors will be remunerated for it because, ac-
cording to Portuguese law, one of the authors is no longer the copyright holder.

Conclusion

It has been shown that from the theoretical point of view, lex originis ful-
fills the ratio of national treatment much better than lex loci protectionis. To
interpret international copyright treaties secundum ratione legis, the question
of (initial) ownership should be excluded from the coverage of lex loci protec-
tionis. Taking into account the legal status in the country of origin of the work
means respect towards foreign legal orders and thus to private international
law. It is a natural evolution in the globalized world.

On the other hand, the Russian judicial practice shows that the lex originis
principle needs to be revised regarding its compliance with national treatment
principle. A reconciliation of these two elements is required. It has also been
shown that home country rule as an artificial bypass to lex loci protectionis
conflict-of-laws rule does not improve the situation regarding conflict with
national treatment. CMOs have to take into account in their work the growing
internationalization and the rules governing transnational relations. And so
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should the lawmakers. EU law tries to bypass territoriality and the diverging
substantial copyright laws using the home country rule, which in turn harms
copyright owners designated by lex loci protectionis, i.e., copyright owners des-
ignated by the national law in the country of protection.

It is about the right time to reconsider introducing another — explicit and
obligatory — exception to national treatment on the international law level
in regard to copyright ownership conflict-of-law solution, so that socio-eco-
nomic reality can finally in this regard find its reflection in international copy-
right law. Moreover, to avoid, at least partly, internal decisional disharmony,
it would be more than opportune to introduce substantial norms in interna-
tional instruments, which would determine the question of ownership. A great
scholar Francesco Ruffini stated already almost one hundred years ago that
it is a natural evolution to pass from lex loci protectionis to a uniform private
law which will regulate international relationships uniformly [Ruffini F., 1927:
124].% It would considerably make the work of CMOs easier and unforeseen
results of international copyright transactions would be suppressed.
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Introduction

Over the past century, the evolution of Chinas criminal justice system was al-
ways accompanied with societal reforms, ideological impact, and other changes.
Influenced by various factors such as political regimes, cultural traditions, and so-
cial value, the criminal justice system of contemporary China embodies typical
Chinese and socialist characteristics. Under the guidance of democratic principle,
the Criminal Procedure Laws (CPLs) of contemporary China focus on the true
practical issues and respond to the genuine needs of the public. Centered around
the Criminal Procedure Code, China possesses a comprehensive and high-quality
criminal justice system to regulate criminal proceedings. This system includes
The Organization Law of the Peoples Courts, The Organization Law of the People’s
Procuratorates, The Law on Judges, The Law on Procurators, The Law on Lawyers,
The Supervision Law of the People’s Republic of China, and more. Before attaining
its current accomplishments, China underwent several rounds of explorations and
institutional experiments from the early 20th century. Numerous scholars have
contributed their intellectual power and research outcomes to the resulting crimi-
nal procedure law reforms. Before delving into the specific shaping influence of
the Soviet law model on Chinese criminal procedure law, it's crucial to gain insight
into the historical processes of China’s criminal justice system.

The legal system in ancient China did not differentiate civil matters from
criminal ones, and often combined substantive and procedural norms, with
a greater emphasis on substantive norms [Li S., Bian ], 2010: 54-55]. In
653 A.D., the Tang Dynasty enacted a comprehensive legislation, known as
The Tang Code (JEH#i1X, Tang Lit Shu Yi), which consists of 12 sections.
Among these, the sections titled “Arrest and Flight” (i T-#£, Bu Wang Lii)
and “Judgement and Prison” (Wi §ikf#, Duan Yu Lii) contained provisions re-
lating to the procedural matters.' The former governed the pursuit and capture
of fugitives, while the latter addressed trial procedures, execution, and prison
management [Johnson W., 1972: 42]. It is noteworthy that the main purpose
behind these two sections was to ensure the orderly execution of punishments,
rather than to protect the rights of individuals accused of crimes. Strictly
speaking, feudal-era China did not embrace the modern criminal procedural
law that prioritizes the values of liberty and rationality.

In 1902, during the late Qing Dynasty, under the guidance of Shen Jiaben,
Minister of legal affairs, China initiated a journey of legal reform.? During this

' The Tang Code is the earliest and most complete ancient legal code that currently exists
in China. It has had a far-reaching impact on the development of China’s legal system and is
regarded as one of the representative works of ancient Chinese law. The legal codes that followed
in the post-Tang Dynasty period largely continued the content and structure of The Tang Code.

2 In 1840, the commencement of the First Opium War between China and Britain
marked the beginning of China’s transformation into a semi-colonial and semi-feudal
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period, they translated several criminal procedure codes from various coun-
tries, including Japanese Criminal Procedure Law, the United States’ Criminal
Procedure Law, the Prussian judicial system, and the French Criminal Proce-
dure Law, etc. [Zhang Z., 2019: 475]. These translations provided the ground-
work for the eventual establishment of Chinass initial procedural code, Crimi-
nal and Civil Procedure Law and the completion of the 1911 Draft of Criminal
Procedure Law [Chen R., 1997: 3]. Although The 1911 Draft of Criminal Proce-
dure Law was not put into practice due to the swift decline of the Qing Dynas-
ty, it was referenced by the subsequent government of the Republic of China
(ROC government). It is safe to say that the 1911 Draft of Criminal Procedure
Law initiated the modernization process of Chinese criminal procedure law.
Following the transition from the old regime to the new one, i.e., the ROC
government was overthrown by the Communist Party, the People’s Republic of
China was founded. In February 1949, the Central Committee of the Chinese
Communist Party issued legal document to invalidate the six codes previously
utilized by the ROC government. Starting from the 1950s, China’s criminal
procedure law underwent a significant transformation period, as the country
began learning from the Soviet law model comprehensively.

Thus, the following sections of the article will delve into a detailed analysis
of how the Soviet legal model shaped Chinese CPLs specifically. The third part
will encompass a comparative analysis between Soviet or Russian CPLs and
the three amendments to Chinese CPLs, it will further scrutinize the current
Chinese CPLs in comparison to Russian counterparts, with the aim of pin-
pointing both commonalities and disparities. The concluding section, lever-
aging the insights from our prior analysis, will draw trend-based conclusions
and endeavor to forecast the influence of the Russian legal model on the future
trajectory of Chinese CPLs.

1. The Molding Role of Soviet Legal System
on Chinese CPLs

In the 1950s, Soviet law has began exerting a substantial influence on
China. For the newly established socialist China, the Soviet Union served as
a valuable guiding example. This is not only because the two countries both
pursued a socialist path, but also because the Soviet Union was one of the

society. Subsequently, the Second Opium War, the Sino-Japanese War, and the Siege of the
International Settlements had followed. After China’s defeats in these conflicts, a series of
unequal treaties were imposed, compelling the Qing government to embark on a path of reform
and strengthening. Shen Jiaben believed, that foreign strengths resided in their political and
legal systems, therefore advocated learning from advanced Western political and legal systems
to compensate China’s shortcomings.
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few countries being friendly to China at that time. Due to the dominance of
capitalist nations in global discourse, China confronted significant challenges
and lacked international recognition. Domestically, China was amid post-war
recovery, and there was a pressing need to establish a socialist legal system.
China’s situation at that time was very similar to that of the Soviet Union when
it was first established. Liu Shaoqi, the Chairman of the Standing Committee
of the National People’s Congress, emphasized in his report on the 1954 Con-
stitution Draft that “the path we have taken is the path Soviet Union has taken”
[Liu S., 1954].

In 1954, China enacted its first Constitution, and enacted The Organization
Law of the People’s Courts and The Organization Law of the People’s Procura-
torates in the same year. These three legal documents were formulated with a
strong reference to the Soviet legal system. They stipulated some basic princi-
ples and institutions of criminal proceedings. For example, they outlined dis-
tinct roles for the People’s Courts, People’s Procuratorates, and public security
organs in the exercise of adjudication, prosecution, and investigation powers.
They emphasized that the people’s courts shall adjudicate cases independently
and are subject only to the law; all citizens are treated equally in the applica-
tion of the law; trials should be open to the public; the accused has the right for
defense; and citizens of all ethnicities have the right to use their own languages
and scripts in legal proceedings. Furthermore, these three legal documents en-
compassed guidelines for processes such as people’s assessor, collegial bench,
final judgment after two trials, as well as arrest and detention [Chen G. et al,,
2021: 66].

At the meantime, Chinese scholars specializing in criminal procedural law
traveled to the Soviet Union to study legal theory, translating Soviet criminal
procedural laws, academic articles, and textbooks into Chinese. Renown Sovi-
et legal professors were also dispatched to China to teach legal courses [Chen
G. et al., 1999: 5]. Under the extensive influence of Soviet law, China formu-
lated the 1957 Draft of Criminal Procedure Law and the 1963 Draft of Criminal
Procedure Law. Both of those two drafts largely preserved the fundamental
structure and principles of Soviet criminal procedural law. Unfortunately, due
to historical reasons, the two drafts were not officially promulgated.’> Subse-
quently, the Legislative Affairs Commission of the National People’s Congress
Standing Committee revisited the 1963 Draft of Criminal Procedure Law and
formulated the 1979 Chinese Criminal Procedure Law on the basis of it. The
first Chinese CPL was passed on July 1, 1979, and took effect on January 1,

> During years from 1966 to 1976, the Great Proletarian Cultural Revolution erupted.
Throughout this time, judicial activities in China came to a complete standstill, resulting in
extensive damage to the judicial system and culture. Legislative processes of criminal procedure
law were entirely suspended.
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1980 [Song Y., 2014: 1-2]. The 1979 Chinese Criminal Procedure Law incorpo-
rated a significant portion of the Soviet legal system and shared an inseparable
connection with Soviet criminal procedural law. The following sections will
use the Soviet criminal procedural law and the 1979 Chinese Criminal Proce-
dure Law as a basis for textual analysis to explore how the Soviet legal model
profoundly and comprehensively shaped China’s criminal procedural law.

During the first three decades after its founding, China learned extensively
from the Soviet Union in various aspects, such as theories, principles, and
institutions, prior to enacting its formal Criminal Procedure Law. The embry-
onic form of China’s criminal justice system had already taken shape during
this period, bearing a distinct imprint of the Soviet Union. Although China
has made three revisions to the Criminal Procedure Law since the 1979 CPL
was enacted, the initial Soviet legal heritage has persisted within the Chinese
criminal procedural legal system, profoundly influencing contemporary prac-
tices in Chinese criminal procedure.

1.1 Criminal Procedure Theories

In the 1950s a work Soviet Criminal Procedure translated from the Russian
by the Criminal Law Research Office of Renmin University of China had a signifi-
cant impact on the academic field of Chinese criminal procedural law. The book
contained a discussion on Soviet criminal procedural theory that stated: “The
worldview of the Communist Party has a decisive significance for the develop-
ment of the entire ideological system and culture of Soviet society. This worldview
should be the foundation for all research departments.” According to the view-
points presented in the book, the concept of a classless and non-partisan science
is nonexistent and has never existed. Soviet criminal procedural science is char-
acterized as a science with a party character. This science is rooted in communist
principles, as well as the theories of Lenin and Stalin regarding the dictatorship of
the proletariat, the functions of the Soviet state, and its tasks during that period
[Cheltsov M.A., 1955: 40-42]. Furthermore, Soviet criminal procedural science,
along with any kinds of science of law, is considered part of the superstructure
upon the socialist foundation. Based on this perspective, Soviet criminal proce-
dural law stipulates that its fundamental task is to ensure fair trials in criminal
cases, and to protect the socialist state, the citizens’ rights and safety, maintain so-
cialist legal order, and prevent conspiracies that threaten social stability. Addition-
ally, it is expected that criminal judgments will have an educational impact on the
whole society [Durmanov H.D., 1951: 7]. In accordance with the socialist nature
of the Soviet Union, the essence of criminal procedural law is also with a class
character. The formulation of Soviet criminal procedural law serves the realization
of the state’s will and the promotion of social stability and unity.
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Soviet criminal procedural theories had a substantial influence on the 1979
Chinese Criminal Procedure Law. Under the 1979 CPL, the guiding ideology
for the formulation of China’s Criminal Procedure Law is based on Marxism-
Leninism, Mao Zedong Thought, the Constitution, and the practical experi-
ences of implementing the people’s democratic dictatorship led by the prole-
tariat.* The purposes of the Chinese CPL include ensuring accurate and timely
determination of criminal facts and the correct application of the law to pun-
ish criminals and protect the innocent from criminal prosecution. These ob-
jectives are conducive to upholding the socialist legal system, protecting the
personal and democratic rights of citizens, and ensuring the smooth progress
of the socialist revolution and construction.> Although the textual expressions
may differ, the essence of both the Chinese and Soviet CPLs is to protect pro-
letarian dictatorship, maintain social order, and uphold the socialist system
through crime control. Their commonality is to regard criminals who disrupt
social stability and system as underminers, so it’s justifiable to impose sanc-
tions on them through crime control measures. It explains the potential risk of
neglecting human rights protections in some of the criminal procedural insti-
tutions in both China and the Soviet Union. They tend to prioritize crime con-
trol to achieve the goal of criminal proceedings, often making the protection
of citizens’ rights a secondary consideration during the prosecution of crimes.

1.2. Criminal Procedure Principles

In a valuable Chinese translation of a lecture manuscript, delivered by the
Soviet criminal procedural law scholar B.E. Chugunov to the faculty and stu-
dents at China University of Political Science and Law (CUPL) in 1957,° was
analysis of the following principles of Soviet criminal procedure:

1. Adherence to socialist legality.

2. Participation of people’s assessors in all trials.

3. Selection of judges.

4. Citizens of all ethnicities have the right to use their own languages and
scripts in legal proceedings.

5.0pen court hearings.

6. Guarantee the accused person’s right to defense.

7. Independence of judges, who are subjected to the law only.

8. Investigative agencies, adjudicative authorities, and procuratorates exer-
cise their powers in accordance with the national public interests.

* Criminal Procedure Law of the People’s Republic of China 1979, Art. 1.
® Criminal Procedure Law of the People’s Republic of China 1979, Art. 2.

¢ At that time, CUPL was known as Beijing University of Political Science and Law.
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9. The principle of directness (the judge hears the case directly), and verbal-
ism (hearings are conducted orally, and are not based on case files only).

10. Continuous court hearings.

11. The adversarial principle.

12. Presumption of innocence.

13. The principle of ascertaining the objective truth.

14. Judges evaluate the evidence based on inner belief.

15. Equality of citizens in the application of law.

16. Ensuring the rights of participants in legal proceedings [Chugunov B.E.,
1957: 42-65].

Also he has pointed out that all principles mentioned except for princi-
ples 11, 12, and 13, which had some controversies, are considered in academic
community as fundamental principles of the Soviet criminal procedure. Re-
garding the adversarial principle, there were some doubts whether it should
be applied in the investigative and prosecutorial stages. Some scholars de-
nied its function as a fundamental principle at first, but acknowledged it later
[Cheltsov M.A., 1955: 124]. Similarly, Soviet scholars had conflicting views on
the presumption of innocence and the principle of ascertaining the objective
truth. M.A. Cheltsov, for instance, wrote, “From the perspective of the main
purpose of criminal proceedings, we must admit that the most important task
is to make sure the court establishes the true circumstances of crime so as to
punish criminals” His statement suggests that the presumption of innocence,
that safeguards the rights of the accused, may not have been considered the
most important principle in achieving the litigation objective, although he lat-
er acknowledged its significance. As for the principle of ascertaining the objec-
tive truth, some Soviet scholars argued that it was a litigation aim rather than a
procedural principle [Chugunov B.E., 1957: 57, 60, 61], while others thought it
a nearly impossible task for the court to render judgments consistent with the
objective truth [Vyshinsky A. Ya., 1954: 226].

Compared with the extensive system of criminal procedural principles es-
tablished in the Soviet Union, the fundamental principles set forth in the 1979
Chinese Criminal Procedure Law were more concise and refined ones. Articles
3 to 10 establish the following principles:

1. Division of exclusive authority among public security organs, procura-
torates, and courts;

2. Public authorities must rely on the masses;

3. Basing judgments on facts and take law as the criterion;

4. Equality before the law;

5. Divided responsibilities, mutual cooperation and restraint among public
security organs, procuratorates, and courts;

6. Use of ethnic languages and scripts in legal proceedings;
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7. Cases in the People’s Courts shall be heard in public;

8. The accused has the right for defense;

9. Protection of the litigation rights of participants. ’

Among these, the criminal procedural principles with Chinese character-
istics are 2, 3, and 5. Other principles are more or less influenced by the Soviet
Union. Mao Zedong Thought is the guiding ideology of the Chinese Commu-
nist Party, including principles of upholding the people’s democratic dictator-
ship and the mass line. This ideology was reflected in China’s first Criminal
Procedure Law as the principle of relying on the masses in handling criminal
cases. Moreover, the 1979 Chinese Criminal Procedure Law was formulated in
the context of China emerging from the shadow and low point of the Cul-
tural Revolution. The legislators, having learned from the lessons of the past,
included the principle of basing judgments on facts and adhering to the law
to avoid the disasters that occurred during the Cultural Revolution [Wu H.,
Zhong S., 2012: 863]. With regards to the principle of dividing responsibilities,
cooperation and restraint, it presents a specific way to balance and supervise
the operation of powers among the public security organs, procuratorates, and
courts, but it differs significantly from the separation of powers in the United
States. This is because China’s criminal procedural principle mainly empha-
sizes the checks and balances among the three organs. This principle is about
the internal division of judicial powers, rather than the external separation of
executive, judicial, and legislative powers.

1.3. Criminal Procedural Institutions

Firstly, the Soviet Union divided the criminal proceedings into different
phases, and China’s Criminal Procedure Law largely inherited this feature.
According to the Soviet Criminal Procedure Code, the criminal proceedings
are roughly divided into seven stages: initiation of criminal cases, investiga-
tion, prosecution [Cheltsov M.A., 1955: 8-11], court trial, appeal of non-final
judgments, review of final judgments, and execution. Chinas 1979 Criminal
Procedure Law, on the other hand, specifies the following stages: case filing,
investigation, prosecution, first and second instance of trials, death penalty
review, retrial, and execution. ®* Among these, both of them took the case filing
as a separate phrase [Lan V., 2019: 146],° but the death sentence review proce-
dure is unique to China and was not present in the Soviet Criminal Procedure

7 Criminal Procedure Law of the People’s Republic of China 1979, Articles 3 to 10.
¢ Criminal Procedure Law of the People’s of Republic of China 1979, Table of Contents.

° It’s not usual for most countries to stipulate the case filing as a separate phrase. “Case
filing” was formulated as the first phrase of criminal proceedings in the 1979 Chinese CPL,
instead of “initiation of criminal cases” that was stipulated in the Soviet CPL.
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Law. It originates from China’s historical legal tradition, where extreme cau-
tion was exercised in cases involving the death penalty. In ancient China, the
execution of the death penalty required multiple levels of approval and had
to be reported to the highest ruler. Modern Chinese criminal procedural law
retained this tradition by stipulating the death penalty review procedure.

Secondly, both China and the Soviet Union had a similar structure of
strong state power-oriented criminal procedural systems. As was mentioned
earlier, in terms of the purpose of criminal proceedings, China and the Soviet
Union are fundamentally aligned-maintaining socialist order through crime
control. Crime is seen as the most extreme activity that disrupts social order
and is not tolerated. The structure of criminal proceedings is designed to serve
the purpose, while the purpose defines the structure of criminal procedures.
Therefore, both China and the Soviet Union inevitably exhibit a structure that
emphasizes the crackdown on crime. Even nowadays when China’s criminal
procedural law has gradually transformed towards adversary system after
three amendments, the strong state power-oriented factors continue to affect
the effectiveness of the implementation of specific institutions. However, it is
currently at a changing crossroads, with the arrival of “misdemeanor era” in
China and the increasing awareness of human rights among the public. The
future direction of Chinese criminal proceedings remains uncertain.

Third, the Soviet Union had a significant influence on China’s views on evi-
dence. Soviet criminal procedure adhered to the principle of objective truth.
Although China did not explicitly include this principle in its 1979 Criminal
Procedure Law, the principle of objective truth had a substantial impact on
China’s theories of evidence law. The theoretical foundation of the principle
of objective truth is materialist epistemology. Since the 1950s, Chinese schol-
ars have consistently applied materialist epistemology to interpret the pro-
cess of proving facts in criminal proceedings. Mainstream viewpoints argued:
“...Case facts exist as objective truth independent of the will of public security
and judicial personnel; they can only be recognized and ascertained but not
altered. It should be emphasized that the objective practice is not only the
basis for public security and judicial personnel to collect and apply evidence
to determine facts but also the sole criterion for examining whether the facts
is correctly identified” [Chen G., Chen H., Wei X., 2001: 38]. This reflects that
China’s criminal procedural law has always adhered to the inherited principle
of objective truth learned from the Soviet Union.

Fourth, China’s prosecutorial system bears significant similarities to that
of the Soviet Union. The 1954 Organization Law of the People’s Procurator-
ates defined the functions of the People’s Procuratorates as follows: initiating
public prosecutions in criminal cases, supervising the legality of investigations
and judicial activities, supervising the execution of criminal judgments, ini-
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tiating litigation in important civil cases related to state and public interests,
and supervising whether state officials and citizens comply with the law. '
When drafting this law, lawmakers explicitly applied Lenin’s guiding thought
about the powers of prosecutorial organs, emphasizing that the prosecutorial
powers in China aimed at maintaining the unity of the state’s legal system.
This defined China’s procuratorates as state legal supervision organs [Wu H.,
Zhong S., 2012: 864]. Soviet scholars once wrote, “the activities of general su-
pervision, which the procurator carries out by overseeing the work of all agen-
cies and the behavior of all citizens for compliance with the law, are closely re-
lated to his activities in the judicial sphere—pursuing criminal liability against
anyone who meets the criminal elements for breaching the law” [Cheltsov
M.A,, 1955: 135]. China’s procuratorates, like their Soviet counterparts, are
entitled to both legal supervision and public prosecution. Many issues with
China’s prosecutorial system derived from the its dual functions, sometimes
creating internal tensions.

2. Three Revisions to the Chinese CPLs in Comparation
with Soviet (Russia) CPLs

As time passes, the 1979 Chinese CPL has become outdated and unable to
keep pace with the development of the society. After the reform and opening-up
policy was issued, China’s economy began to take off. The country has gradually
shifted its focus towards economic development, and this led to the fading of
ideological discourse in the whole Chinese society. Especially since 1992, fol-
lowing the collapse of the Soviet Union, the trend of emulating the Soviet Union
is no longer mainstream. Instead, learning from common law jurisdiction and
keeping up with international standards have become a major task of Chinese
CPL. Driven by various demands, China underwent its first amendment to CPL
in 1996 after a gap of 16 years. Subsequently, two amendments were made in
2012 and 2018 respectively. While the 1979 CPL was essentially a replica of the
Soviet criminal procedure law, these three amendments gradually freed Chinese
CPL from Soviet influence and enabled China to develop her criminal proce-
dure law in a more distinctively and typically Chinese way.

2.1. The First Amendment of 1996

The 1996 Amendment to the Chinese CPL was formulated and implement-
ed under the leadership of scholars. Professor Chen Guangzhong, a renowned
Chinese CPL scholar and then-president of the CUPL, led a small group of

1% Organic Law of the People’s Procuratorates of the People’s Republic of China 1954, Art. 4.
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outstanding experts and professors in drafting the amendment, two-thirds of
it were ultimately adopted by the authorities. The revision was primarily based
on research on comparative law. The expert drafting team, through overseas
visits and the study of foreign literature and documentation, incorporated
good institutions from abroad into the Chinese legal system. The revision cov-
ered various aspects of the 1979 CPL, and article presented will primarily fo-
cus on the following key modifications.

Firstly, the 1996 Amendment stipulated a new principle: “No one shall be
declared guilty without the lawful judgment of the people’s court”!! The prin-
ciple has sparked debates among Chinese scholars. Some argued that it was
consistent with the relevant Soviet provision'? in terms of its content and logic;
it could be considered as the principle of presumption of innocence. Others
believed that it should be interpreted based on the original meaning of the
presumption of innocence, that implies that everyone should be presumed
innocent until proven guilty. From this perspective, the wording of the prin-
ciple, which states “shall not be deemed guilty”, might not be equivalent to
“presumed innocent”. Therefore, this principle only emphasizes the exclusive
authority of the court to convict, while the presumption of innocence was not
established in China [Zhang Z., 1983: 14-15]. Through textual interpretation,
it can be discovered that Chinese and Soviet legal texts expressed the same
meaning, but scholars in China and the Soviet Union had different under-
standings. Soviet scholars believed that as long as the defendant has not been
judged guilty by the court, they should not be considered guilty but presumed
innocent [Tatsuhiko V., Kang S., 1980: 59]. And Soviet scholars acknowledged
that the presumption of innocence was a fundamental principle in Soviet CPL.
Even today, this issue is still controversial in China. A more authoritative con-
clusion is that China does not strictly adhere to either the presumption of
guilt or the presumption of innocence, but operates on the principle “guilt is
determined by evidence”. In other words, a defendant is deemed guilty based
on existing and sufficient evidence of guilt; otherwise, the defendant is in-
nocent [Zhou G., 1991: 20]. This conclusion is reasonable and in line with the
practical circumstances in China. Although the definition of the presumption
of innocence may not be entirely clear, Article 12 of the 1996 Amendment can
be seen as a step forward in protecting the rights of defendants compared to
the absence of such provisions in the 1979 CPL.

Furthermore, the Amendment of 1996 introduced innovations in the areas
of defense and the trial system. In the field of defense, compared to the 1979

"' Criminal Procedure Law of the People’s Republic of China 1996, Art. 12.

12 The resolution of the Plenum of the Supreme Soviet Court in 1946: “The accused shall not
be considered a criminal until his guilt is proven according to the established legal procedure.”
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CPL where lawyers did not appear during the investigation stage, the 1996
Amendment of 1996 has allowed to lawyers to provide legal assistance to de-
fendants during the investigation. The timing of when defense could begin
was similar in China and the Soviet Union, as both countries experienced a
reform process that shifted lawyer involvement timing from the prosecution
stage to investigation stage [Yuan Y., 2014: 98]. In the trial system, there were
three main innovations. Firstly, the pretrial substantive examination of cases
by judges was replaced with procedural and formal reviews. It was made to
prevent judges from making prejudgments prior to the actual trial. Secondly,
it enhanced the adversarial nature of the proceedings by weakening the domi-
nant role of judges in the court. Previously, influenced by Soviet law, Chinese
judges had the authority to investigate facts both inside and outside the court.
Under the judge’s command, the prosecution and defense acted as cooperators
in the trial, with limited autonomy. In a result the pre-1996 Chinese criminal
procedure structure was evaluated as an “inquisitorial’, even “super-inquisito-
rial” model by scholars [Guo Z., 2021: 16]. Thirdly, to protect the defendant’s
right to an expedited trial, a simplified trial procedure was introduced, allow-
ing single-judge trials in cases where: the facts are clear and the evidence is
sufficient in public prosecutions that could result in a sentence of three years
or less of imprisonment, detention, supervision, or a single fine, where the
People’s Procuratorate recommends or agrees to the use of the simplified pro-
cedure; cases are accepted at complaint only; misdemeanor cases are initiated
by victims with evidence."

2.2. The Second Amendment in 2012

Between 1996 and 2012, Chinese society underwent significant changes so
that the 1996 CPL could no longer keep pace with the social development. For
instance, China made two important amendments to the Constitution in 1999
and 2004 emphasizing the construction of rule of law with a socialist charac-
ter. “The state shall respect and safeguard human rights” was incorporated into
the Constitution. For another instance, China signed and ratified a series of
international conventions, necessitating alignment between the Chinese CPL
and international criminal justice standards. Meanwhile, China’s judicial re-
form theory and practice were deepening, with many successful experiences
and valuable insights [Bian J., Xie S., 2019: 3]. Therefore, a revision of the CPL
was put on the agenda again in 2012. The amendment process of this round
differed from the previous round where scholars played an important role.
The 2012 amendment was drafted by the Legislative Affairs Commission of

3 Criminal Procedure Law of the People’s Republic of China 1996, Art. 174.
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the National People’s Congress Standing Committee, and involved various
state institutions, including the Supreme People’s Court, the Supreme People’s
Procuratorate, Public Security Ministry, State Security Ministry, and Justice
Ministry. It also incorporated the opinions of Congress representatives, law-
yers, and professors. This amendment touched on various aspects, including
evidence rules, the right to defense, and so on.

Most importantly, this amendment introduced the principle against self-
incrimination and the exclusionary rule for illegally obtained evidence into
the CPL of China. Since the 1996 amendment, numerous wrongful convic-
tions were exposed in China, many of which resulted from extorting confes-
sion by torture during the investigation process." Wrongful convictions af-
fected the purity and authority of China’s judiciary and did not align with the
requirements of procedural justice. Article 50 of the 2012 CPL stipulates: It is
strictly prohibited to extort confessions by torture or to collect evidence by threat,
enticement, deception, or other unlawful means. No one shall be forced to prove
his own guilt.” In the past, Chinese legal practice was influenced by the Soviet
legal theory, emphasizing the objective truth while neglecting human rights pro-
tection. To enhance procedural justice, the 2012 CPL has prohibited collecting
evidence through illegal means or forcing anyone to incriminate himself/herself.
By this time, Russia had already taken a completely different path from China.
Due to the collapse of the Soviet Union, Russia embraced fully the capitalist
system. Correspondingly, Russian criminal procedure law began to establish an
adversary system centered around presumption of innocence [Yuan Y., 2012:
48]. The current Russian Criminal Procedure Code, Article 7-3, establishes the
exclusionary rule for illegally obtained evidence: “Violation of the norms of the
present Code by the court, by the prosecutor, by the investigative bodies or by
the investigator in the course of the criminal court proceedings shall entail rec-
ognizing the proof obtained in this way as being inadmissible.”*¢

Significant changes were introduced in the 2012 CPL around the right to
defense. Before 2012, defense lawyers could only access key materials related
to the facts of the case during the prosecution and trial stages, and they are
not allowed to review all litigation materials. After the 2012 amendment, there
were no longer any restrictions on the scope of document review, and defense
lawyers could access all case materials.'” It's worth noting that as early as 1960s,

4 The cases of She Xianglin in Hubei’s Jingmen County, Zhao Zuohai case in Shanggqiu,
Henan, and the Zhang’s uncle and nephew case in Zhejiang, involving forced confessions
through torture, have drawn significant attention.

!> Criminal Procedure Law of the People’s Republic of China 2012, Art. 50.
16 Criminal Procedural Code of the Russian Federation 2001 (Amended 2021), Art. 7 (3).

17 Criminal Procedure Law of the People’s Republic of China 1996, Art. 36; Criminal
Procedure Law of the People’s Republic of China 2012, Art. 38.
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Soviet CPLs already explicitly granted not only defense lawyers but also defen-
dants the right to review case files."® However, China has not granted defen-
dants the direct right to review case files. In other aspects, the 2012 CPL also
introduced a reconciliation procedure for public prosecution cases," marking
the rise of restorative justice practices in China [Chen R., 2006: 15]. The 2001
Russian Criminal Procedure Code also provides for a criminal reconciliation
procedure. If a suspect or defendant in a criminal case reaches a settlement
with the victim and compensates for the harm caused, the victim can apply
to terminate criminal proceedings for minor or moderate crimes.”” Addition-
ally, the 2012 CPL expanded the simplified trial procedure to a wider scope of
criminal cases. Previously, the simplified procedure only applied to cases that
could result in sentences of up to three years of imprisonment. In 2012, this
limitation was removed and all the cases under the basic-level people’s court
are eligible for summary procedure.”

2.3 The Third Amendmentin 2018

Unlike previous revisions, the main motivation for the 2018 amendment
is to incorporate reforms of state institutions and successful pilot projects. In
2018, during the first session of the 13th National People’s Congress of Chi-
na, The Supervision Law of People’s Republic of China was enacted. This law
established a new state authority, the Supervisory Commission, which is re-
sponsible for supervising illegal activities and crimes of state officials and has
the authority to conduct criminal investigations based on illegal conduct. The
establishment of the Supervisory Commission has reduced significantly the
authority of Chinas procuratorates. Although the 2018 amendment has re-
tained the principle that the procuratorate is the legal supervision authority
in China, any cases involving the illegal conducts and crimes of state officials
were placed under the jurisdiction of the Supervisory Commission. As a re-
sult, the procuratorate substantially lost its investigative power in these cases,
retaining only the authority to investigate certain crimes involving violations
of the law by judicial personnel in criminal proceedings. To address the issue
of coordinating the investigation procedures led by the Supervisory Commis-
sion and the pre-trial procedures of criminal proceedings, China revised the
Criminal Procedure Law for the third time in 2018. China conducted pilot

18 The Penal Code of the Soviet Union 1960, Art. 46, 201.
1 Criminal Procedure Law of the People’s Republic of China 2012, Art. 277.
20 Criminal Procedural Code of the Russian Federation 2001 (Amended 2021), Art. 25.

2! Criminal Procedure Law of the People’s Republic of China 1996, Art. 174; Criminal
Procedure Law of the People’s Republic of China 2012, Art. 208.
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projects of the expedited trial procedure and the leniency system for pleading
guilty and acceptance of punishment in 2014 and 2016, respectively. Another
objective of the 2018 amendment was to formalize the successful experiences
of these two pilot projects and incorporate them into CPL. This explains why
the previous two revisions had an interval of roughly 15 years, while this revi-
sion occurred only 6 years after the previous one.

Regarding the leniency system for pleading guilty and acceptance of pun-
ishment, Article 15 of the 2018 CPL stipulates: “If a criminal suspect or de-
fendant voluntarily and truthfully admits to their own crimes, acknowledges
the criminal facts as charged, and is willing to accept punishment, they may be
treated leniently in accordance with the law.?* In terms of procedural design,
the application of the plea leniency procedure primarily occurs during the
prosecution phase. If a criminal suspect voluntarily confesses and agrees with
the sentencing recommendations put forth by the prosecutor, a written ac-
knowledgment of guilt and agreement to punishment (leniency plea) should
be signed in the presence of a defense attorney or duty lawyer.”? During the
trial phase, the law specifies that the people’s court should generally adopt
the sentencing recommendations proposed by the prosecutor to preserve the
negotiated outcome between the prosecution and defense.* Additionally, for
cases that may result in a sentence of less than three years of imprisonment,
and where the defendant pleads guilty and agrees with the sentence recom-
mendations, the expedited trial procedure may be applied.”® Compared to the
previously established simplified trial procedure, the expedited trial procedure
is even more simplified, and the courtroom investigation procedures can be
omitted. These provisions collectively ensure procedural and substantive ben-
efits for defendants who plead guilty. While China’s focus has mainly been on
the confession and behavior of the accused, Russias “waiver of trial” system
contains more detailed provisions. First, Article 316-7 of the Russian Criminal
Procedure Code places certain limitations on the discretion of judges. After
rendering a guilty verdict the imposed sentence must not exceed two-thirds
of the maximum statutory penalty for the most severe type of punishment
specified by law for the committed crime.”® Chinese CPLs do not include such
a specific limitation, but restricts judicial discretion through the sentencing
recommendations presented by prosecutors. Second, Article 316-8 stipulates
narrative and reasoning sections of a judgment should include a description

22 Criminal Procedure Law of the People’s Republic of China 2012, Art 15.

2 Ibid. Art 174.

24 Tbid. Art 201.

% Ibid. Art 222.

26 Criminal Procedural Code of the Russian Federation 2001(Amended 2021) Art. 316(7).

260



Zh. Guo. Influence of the Soviet (Russian) Law on the Chinese Criminal Procedure Laws

of the criminal behavior already admitted by the defendant and the court’s
conclusion regarding the criminal case. The judge’s analysis and evaluation
of evidence are not reflected in the judgment.” China does not have similar
legal provisions concerning the reasoning of judgments. Despite the different
provisions, the waiver of trial system is widely applied in both China and Rus-
sia. In China, the application rate of the leniency procedure for pleading guilty
and acceptance of punishments exceeds 90%,*® while in Russia the proportion
of criminal cases handled through the “waiver of trial” system increased from
37% in 2008 to 64% in 2014 [Xiong Q., 2019: 82].

Conclusion

Based on the analysis presented earlier, it is possible to observe trends in the
relationship between China’s criminal procedure law and the Soviet legal model:
From 1950 to 1980, China’s criminal procedure law extensively borrowed from
the Soviet legal system, and the influence of Soviet law model was prevalent dur-
ing this period. After 1980, China’s criminal procedure law started to be influ-
enced by Western countries, especially the U.S., and the impact of the Soviet law
model gradually faded. To be more specific: in the 1996 revision, China’s crimi-
nal procedure law strengthened equal dialogue and communication between the
prosecution and defense, leading to an increase of adversarial elements in the
judicial process. In the 2012 revision, China introduced the exclusion of illegal
evidence and the privilege against self-incrimination, signaling a shift towards a
more scientific and rational direction. In 2018, China’s criminal procedure law
has responded to the need for negotiated justice by establishing plea leniency
system. Both adversarial and negotiated elements coexist in China’s criminal
justice system. It's important to note that while China’s criminal procedure law
has been evolving in new directions, the initial institutional framework inspired
by the Soviet model still plays a role. For example, the authority of China’s proc-
uratorate continues to encompass both legal supervision and public prosecution
functions. On the other hand, while China has inherited many aspects from
the Soviet legal system, such as the principle of seeking objective truth and the
stage-based approach to litigation, there are differences in the interpretation of
certain legal institutions, as seen in the case of presumption of innocence.

In the future, two prominent trends are expected to shape China’s criminal
justice system:

7 Tbid. Art 316 (8).

# Work Report of the Supreme People’s Procuratorate 2023. Available at: https://www.spp.
gov.cn/spp/gzbg/202303/t20230317_608767.shtml (accessed: 10.12.2023)
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Continued development of negotiated justice: China’s negotiated justice
system is likely to continue to deepen and gain prominence in criminal justice
practice. Balancing the coexistence of traditional adversarial proceedings and
negotiated justice within the same criminal justice system may become a topic
worthy further exploration for Chinese scholars. The relationship between
these two approaches will need careful consideration.

The arrival of the era of misdemeanor: with rapid technological advance-
ments, the connotation of crime prevention and human rights protection in
China’s criminal procedure law is evolving. As technology progresses, the scope
of crime control extends from physical to virtual spaces, posing increased chal-
lenges in combating cybercrime while safeguarding human rights. On one hand,
technological development enhances a state’s crime-controlling capabilities,
leading to a reduction in serious crimes but an increase in misdemeanors. How
to ease the pressure of the criminal justice system while protecting human rights
is another research topic worth exploring. These emerging issues are not unique
to China. They present challenges to global criminal justice. China’s practical ex-
periences, institutional solutions, and theoretical methods, while not universally
applicable, can at least contribute Chinese insights to the global discourse on the
development history of criminal procedure law.
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AHHOTauma

B Typunu BbiaensaioT Asa BuAa ropoackux MyHULMNANUTETOB: ropos, (aAMUHNCTPATUB-
HbI LLEHTP paioHa Co CTaTyCOM ropona WM HaCceneHHbI MyHKT, B KOTOPOM NPOXuBa-
et 5000 yenoBek n 6osee) N CTONMYHbIN ropog, (MPOBMHLMANbHBIE MYHULIMNAINTETHI C
obuei yncneHHocTbio HaceneHns 6onee 750 000 yenosek). MNpegMeToM HACTOSALLEN
CcTaTbl SIBNSETCH aHaNM3 KaTeropuasbHOro COAEPXaHWs MyHuumMnanuteTa nepBoro
YPOBHS1 B aAMUHUCTPATUBHOM AOKTPUHE 1 npase Typuuun. ObpalleHne K Teme onpaena-
HO HecKkonbkuMKn dakTopamun. Cpeamn pyccKoa3blYHbIX HAYYHbLIX CTaTeN 1 MOHOrpaduii
MOYTU HET MOCBSALLEHHbIX TYPELKOMY OOKTPUHANBHOMY NMOHVUMAHWUIO KaTeropum «MyHU-
unnanuteT». Cnabasi U3y4eHHOCTb NpeameTa B POCCUNCKON NUTepaType He No3BoNseT
NPOBOAUTbL CPABHUTENbHbIN aHANM3 KaTeropnanbHOro anmnapara 3akoHo4aTeNbCTB ABYX
cTpaH — Poccun n Typuum, a 3Ha4MT He NO3BONSIET CPaBHMBATL OMbIT CTAHOBNEHUS U
pPasBuTMSE MECTHOIO yrnpasneHns B Typuumn, XxapakTepmnays opraHmsauyoHHble MOLENN,
npaBoBble, TEPPUTOPUASIBHBIE N 3KOHOMUYECKNE OCHOBbI MECTHOMO CamMoynpasfieHns
(ynpaBnenus), ¢ opyrumMmm ctpaHamu. B Typeukon OOKTPUHE HAKOMNEH 3HauyuTeNbHbIN
OMbIT N3YY4EeHNSA OEeATENBHOCTU MyHULMNANUTETOB. Llenbio HacTosLWen cTaTbn BbICTyNaeT
onpepeneHne 6a30BbIX NPU3HAKOB MyHULMNANNTETA NEPBOr0 YPOBHS, YCTAHOBMIEHHbLIX
3akoHogatenem Typumn, Takmx Kak ropoackasi MECTHOCTb U TEppPUTOPUSA ropoa, cTatyc
ny6NYHOro I0PUANYECKOrO NNLA, aAMUHUCTPATMBHAsS 1 GUHAHCOBAasi aBTOHOMUSI MyHU-
umMnanuteTa, N aflMVHUCTPATMBHAsA OMneka Kak 3/IEMEeHT AeleHTpann3aummn ynpasneHns
B CUCTEME UCMOJIHUTENIbHOM BNACTW CTPaHbl. Ha ocCHOoBE MeToL010rMm popMasnbHO-10-
rMYECKOro aHaan3a 1 CPaBHUTENILHOIO NPABOBEAEHUS B CTATbe PACKPbITHl 0COOEHHOCTU
CYLUHOCTHbIX XapakTepucTnk MmyHuuunanuteTta. CoenaH BblBOA, YTO MPaBOBblE OCHOBA-
HWS CYLLLeCTBOBAHUSA MYHULIMNANNTETOB CBSI3aHbl C NPaABOBOWN CTPYKTYPOM agMUHUCTPA-
TMBHOrO YCTPOWCTBa rocypapcrea. Ha noHumaHve MyHuumnanuteTa CyLeCTBEHHOEe
BNNSIHNE Okasasna yHutapHasa opma rocyaapCTBEHHOrO YCTPOMCTBA U AELLEHTPaNIM30-
BaHHbI aAMVHUCTPATUBHbLIA cnocob ynpasneHusa B Typeukor Pecnybnuke. [Joka3biBa-
€TCs, YTO MYHULMNANUTET, HAOENSOWMIACS CTaTyCOM NyBNYHOMO OPUANYECKOro 1L,
CYLLLECTBEHHO OT/IMYAETCS OT YACTHOroO topuanyeckoro nuua. OgHUM 13 NPOBIEMHbIX U
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BMeCTE C TEM Ba>KHbIX MPN3HAKOB B MOHMMaHUN MyHULIMNANNTETA ABNAEeTCA adMUHUCTPAa-
TMBHas oneka. AHanmM3 3akoHoaTeNnbCTea Tprl.VlVl MO3BOJISIET FOBOPUTbL O HAMETUBLLENCS
TEeHAEHUNW YKPENIEHNS MECTHOM aBTOHOMUK NMyTEM COKPALLEHUS MPAKTUKN OMNEKN.

Kniouessie cnoBa

MecTHoe ynpasneHue; Typumsi; MyHUuunanuTeT; nyéaMyHoe iopuanyeckoe numuo; ro-
poA; aAMUHUCTPATUBHAs aBTOHOMUS; GUHAHCOBAsi aBTOHOMUS; aAMWHUCTPATVBHAs
oneka.

BnarogapHocTu: cTaTbsl Onyb6MKOBaHa B paMkax npoekTa no noaaepxke nyénmkawumi
aBTOPOB POCCUINCKIMX 06pa3oBaTe/bHbIX U HayYHbIX OPraHN3auuni B Hay4YHbIX N30aHUSX
HWY BLUS3.

Ansg umtupoBaHus: boikosa A.l. MyHuuMnanuTeT B TypeLKOM MpaBe: NOHATME U CO-
nepxaHnuve // NMpago. XypHan Bbiclen wkosbl 9koHOMMKK. 2024, Tom 17. N2 1. C. 264—-
289. DOI:10.17323/2072-8166.2024.1.264.289
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Abstract

There are two types of urban municipalities in Turkey: urban (the administrative center
of a district with the status of a “city” or a settlement with a population of 5,000 or more)
and metropolitan (provincial municipalities with a total population of over 750,000).
The subject of the present article, the author has chosen to analyses the categorical
content of the first level municipality in the administrative doctrine and law of Turkey.
The treatment of the topic is justified from several angles. There are no scientific articles
and monographs devoted to the Turkish administrative doctrinal understanding of the
category “municipality” in the Russian literature. The lack of study of the subject in
Russian literature does not allow a comparative analysis of the categorical apparatus
of the legislation of two countries: Russia and Turkey, and therefore does not allow
comparing the experience of formation and development of local government in Turkey
when characterizing organizational models, legal, territorial and economic foundations
of local government (governance) in different countries. In Turkish legal science,
considerable experience has been accumulated in the study of the practical activities
of municipalities. The purpose of the present article is to determine the basic features
of the first level municipality established by the Turkish legislator, such as urban area
and city territory, status of public legal entity, administrative and financial autonomy
of the municipality, and administrative trusteeship as an element of decentralization of
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management in the executive power system of the country. On the basis of methodology
of formal-logical analysis and comparative jurisprudence, the peculiarities of essential
characteristics of the municipality are revealed. The conclusion is made that the legal basis
for the existence of municipalities is associated with the legal structure of the administrative
structure of the state. The understanding of the municipality is significantly influenced by
the unitary form of state structure and decentralized administrative mode of government
in the Republic of Turkey. It is argued that a municipality endowed with the status of a
public legal entity differs significantly from a private legal entity. One of the problematic
and at the same time important features in the understanding of the municipality is the
administrative trusteeship. An analysis of the country’s legislation suggests an emerging
trend of strengthening local autonomy by reducing the practice of trusteeship.

Keywords

local government; Turkey; municipality; public legal entity; city; administrative autonomy;
financial autonomy; administrative trusteeship.
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BBepeHue

B coBpeMeHHBIX TOCy/japCTBaX MeCTHOEe CaMoOyIIpaByeHMe (yIpasieHue)
IpefCcTaBIAeT co00l OCHOBOIIONMATAIONIVIT IIPYHLMI OPTaHM3ALUU U OCY-
I[eCTBJ/ICHN A BJIACTYU B 001[eCTBe 1 TOCYAAPCTBE, KOTOPDIN HAPAAY C APYTUMU
KOHCTUTYLMOHHBIMY IIPUHIIMIIAMY OIIpefieNiAeT CUCTEMY eMOKPaTUIeCKOTO
ynpasnenus. Koncruryunsa Typeukoit Pecny6nuku (1982) mpososriacuia
Typruio eMOKpaTHyecKuM, CBETCKMM ¥ COLMATbHBIM NIPAaBOBBIM TOCYyAap-
CTBOM, OCHOBaHHBIM Ha 6a30BBIX IPMHIUIIAX, VI3/I0)KEHHDIX B ee IIpeaMoyie:
yBa)kKeHIe IIPaB Ye/IoBeKa, COOIOIeH e HAallIOHa/I/3Ma ATAaTIOpKa B IIOHNMa-
HIM COIIVIAJIbHOTO MMPA, HALIMOHATbHOI CONMMIAPHOCTY U CIIPABEIMBOCTH' .

B Typuum BbIf€NAT [iBa BUJA TOPOACKMX MYHUIUMIAIUTETOB: TOPOJ
(aIMVMHUCTPATUBHBIN IIEHTP paifoHa CO CTAaTyCOM TOPOJia VY HACEIeHHOTO
IYHKTa, B KOTOpOM mpokusaet 5.000 denoBek 1 60ree)? 1 CTOMMYHBII TOPO,
(IpoBMHIMA/IbHbIE MYHUIIMIIAITETB C OOIIell YMC/IEHHOCTBIO HACeleHUs

! Turkiye Cumhuriyeti Anayasasi : Kanun Ne 2709. Kabul Tarihi: 18.10.1982. Available at:
URL: https://www.anayasa.gov.tr/tr/mevzuat/anayasa/ (zaTa obpamenns: 11.04.2023)

2 Belediye kanunu : Kanun Ne 5393. Kabul Tarihi: 03.07.2005 // Resmi Gazete. 2005. Say1
25874. Available at: URL: https://mevzuat.gov.tr/mevzuatmetin/1.5.5393.pdf (mzara obpare-
uus: 01.03.2023)
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6ornee 750.000 genmoBek)’. IIpeqMeToM HaCTOSAIIEN CTaThby SBIIAETCS aHAINU3
KaTerOpMajbHOTO COfepXKaHMA MYHMUIUIIAINTETA IEPBOTO YPOBHA B afjMI-
HYICTPATMBHOI JOKTPVHE 1 IpaBe Typrmn.

VI36paHHBIl TpeAMeT NOBONBbHO akTyaneH. OOpaleHne K TeMe OIpaB-
[laHO HECKOIbKMMU (paKTOpaMu. Bo-TepBbIX, cpeliyt HayYHBIX CTaTeil U MO-
HOrpa¢uil Ha PyCCKOM A3bIKe ITOYTH HET PaboT, MOCBALIEHHBIX TYPELIKOMY
aIMIHJCTPATMBHOMY JIOKTPMHAJIbHOMY IOHVMAHUIO KaTeTOpMUM «MYHMIIN-
nmannTeT». AHaIM3 6a3 JaHHBIX HAYYHOI 371eKTpoHHOM 6ubmmorekn Elibrary.
ru 1 Poccmitckoit rocyiapcTBeHHOT 6MO/IMOTEeK) TO3BOMNIT BBIAABUTD YeThIpe
paboTsl Ha pycckoM sA3bIKe [Ymopos J1.B., 2022]; [Turosa T.I1., 2002]; [Mn-
Hubaesa E.J1., 2014]; [Bynarosa A.III., 1994] u ogHy paboTy TypeLKoro aBTo-
pa [Ziyaoglu R., 1971]. PaccMaTpuBaeMblil HaMy IIpeIMeT VICC/IETOBAHNS He
XapaKTepu3yeTcs B paboTaX Ha3BaHHbBIX aBTOPOB.

Bo-BTOpBIX, Majast U3y4eHHOCTD IIpeiMeTa B POCCUIICKOI JOKTPUHE TIpe-
IATCTBYeT CPAaBHUTETbHOMY aHA/INM3y KAaTeTOpMa/JbHOIO alIapara 3aKOHO-
IaTeNbCTB ABYX cTpaH — Poccyum u Typumu, a 3Ha4uUT, ¥ He IO3BOJACT VIC-
CJIEIOBATD OIIBIT CTAHOBJIEHNS M Pa3BUTHSI MECTHOTO yIIpaBieHus B Typrun,
CpaBHMBATb OpraHM3AIVIOHHbIE MOJE/M, IPAaBOBbIe, TEPPUTOPUAIbHbBIE U
9KOHOMIYECKVe OCHOBBI MECTHOTO CaMOYIIpaBjIeHN (yIIpaB/ieHns) C APYyIn-
Mu cTpaHamu. [IoaToMy XapakTepucTHKa MeCTHOTO ynpasiaeHus Typerkoit
Pecniy6mmkm kpaitHe peKo IPUCYTCTBYET B OTEUECTBEHHOI IUTEpaType IO
MYHUIAIIAIBHOMY" W/IV KOHCTUTYIIIOHHOMY IIpaBy”.

3HAKOMCTBO C OCOOEHHOCTSIMM IIPAaBOBOTO PETYIVPOBAHMSA MECTHOTO
ynpasyieHys Typiyy Io3BOJIseT YTBep>KAaTh, YTO IIPaBOBasi OCHOBA MECTHOTO
YIIpaBjIeHVsI B TOPOJIaX PEryIMpPyeTCcs aiMIHUCTPATUBHBIM IPAaBOM. Bpiio Obl
JIOTMYHO BK/TIOYAaTh COOTBETCTBYIOIIYIO TeMY B POCCUIICKME YIeOHVUKN aIMU-
HICTPATVBHOTO IIpaBa B KayecTBe 3apybexHoro ombita. Ho 1 B 9T0M OTHO-
IIeHMY aHAIM3 Y4eOHOI JUTepaTyphl /IeKTPOHHO-OMOMOTEYHON CUCTEMBI
IPRsmart (Komnekuust usparensctsa «CraTyT»), 9/M€KTPOHHO-OMOMNOTEIHOI
cucremsl «IIpocriekt» 1 06pasoBarenpHoit m1atgopmel «lOpaiiT» okasan oT-
CYTCTBUe MHTepeca K 9Toii TeMe. HeoOXomMOCTb BOCIIONHUTD 3TOT IPobern
SBWIACh IIOCBIIOM B BBIOOPE TEMBI CTAaTh VI aPTYMEHTUPYET ee aKTYaIbHOCTb.

Ha nporsmxennn XX-XXI BB. Typeuxas Pecnybmika TpYDKAbI HpUHM-
Majia 3aKOHBI, PeryIupyolye OCHOBbI MECTHOTO yIIpaB/leHMsS B TOpOfax.
[TepBbIit MyHUIMIIANBHBIN 3aKOH ObUI mpuHAT B 1930 . (manmee — 3akoH

* Biiyiiksehir belediyesi kanunu : Kanun Ne 5216. Kabul Tarihi: 10.07.2004 // Resmi Gazete.
2004 Say1 25531. Available at: URL: https://www.adana.bel.tr/tr/mevzuat (zaTa obpaiienus:
01.03.2023).

* Cwm., Hamp.: KoBanenko H.E. MectHOoe camoympasieHne Kak popma gemoxparuu. CII6.,
2008.

* Koncrurynmonsoe npaso: nop pen. A.J. Kasannuka, A.H. KoctiokoBa. M., 2016. T. 1.
397 c.; KoHCTUTYIIMOHHOE ITPaBo 3apyOeXKHbIX cTpaH mof ped. A.B. Vrmuna. M., 2023. 426 c.
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Ne 1580)¢. ITocne mopmmucannsa Typumeit EBpormeiickoit XapTum MecTHOTO
camoympasyeHus B 1988 r. u ee patu¢uxanum B 1992 r’, a Takoke B paMKax
PeCTPYKTYpU3aLMy TOCYJAPCTBEHHOrO yrmpasieHuss B 2004 I. ObUI IIPUHAT
MyHunymnanpHbI 3akoH Ne 52728, 3akoH ObUT HallpaB/ieH Ha IpoBepKy B Kon-
cTUTYUMOHHBIN cyfi Typuym. Pemennem Cyza ot 18 auBapsa 2005 1. Ne 2004/118
3aKOH ObUI OTMEHEH B CUJIy HApYIIEeHnii cT. 2, 11, 88 m 148 KOHCTI/ITYIH/H/Ig. Ero
OTMeHa rotpe6oBaa paspabotku u mpuHATHA B 2005 . HOBOro MyHuImmab-
HOTO 3aKOHa (fanee — 3akoH Ne 5393)!°, nelicTBYIOIEro U CETOTHA.

B naHHOII cTaThe COMEP>KUTCS aHaMN3 6a30BBIX IPUSHAKOB MYHMIIMIIAIN -
TeTa IIepBOr0 YPOBHsA, YCTAHOBJIEHHBIX 3aKOHOAaTeneM Typriym B Ipouib-
HbIX 3aKOoHax Ne 1580 m Ne 5393, — 3T0: rOpofcKass MECTHOCTb U TEPPUTO-
p¥s TOPOJiA, CTATYC MYOIMYHOTO I0PUANYECKOTrO INIIA, AiMUHUCTPATUBHAA
1 GpUHAHCOBAsA ABTOHOMMSI MYHMIIMIIAIATETA, aMIHICTPATUBHAS OlleKa KaK
3JIEMEHT JIeL|eHTPpaIN3aL1M YIIPABIEHNA B CUCTEME UCIIO/THUTE/TbHOM B/IACTYI
cTpanbl. OcCOOeHHOCTY MMOHVMMAHVA MYHUIIUITAINTETa aKTYBHO MCCIENYIOT-
cs1 M OOCYXK/JAIOTCS B TYPELIKOi afMHMCTPATVBHON JOKTpUHe. ba3zoBpIMu
paboTamMy IO 9TOVl TeMaTMKe CTanyM MOHOrpaduy mo afMUHMUCTPATUBHO-
My IIpaBy, afIMMHUCTPATMBHON omeke 1 ¢uHaHCoBOMYy mpaBy [Kaya T.P,
Pekkiigliksen §., 2019]; [Karahanogullar1 O., 2021]; [Giinday M., 2011];
[Mogol T., Taraktas A., Cakir T., Varcan N., 2019].

1. MyHuuunanuTeT — 3TO ropop,

B aHanusupyeMbIX 3aKOHAaX 3aKOHOJIaTeNb II0-Pa3HOMY IIOHMMAET CYII-
HOCTb MyHMIuIanureTa (ropopa). Ilepoe ompeneneHne MOHATHUA TOPOX-
ckoit mectHocTu B Typrum pgatupyerca 1924 1. u copepxxurcsa B CenbckoM
3akoHe Ne 442" (manmee — 3aKoH O cefie), eiiCTBYIOIIEM U CEeTOfIHA.

¢ Belediye kanunu : Kanun Ne 1580. Kabul tarihi: 03.04.1930 // Resmi Gazete. 1930. Sayi
1471. Available at: URL: https://resmigazete.gov.tr/arsiv/1471.pdf (mara obpamjenns: 11.04.2023)

7 European Charter of Local Self-Government (ETS No. 122) / Council of Europe Portal.
Available at: URL: https://www.coe.int/en/web/conventions/full-list?module=signatures-by-
treaty&treatynum=122 (gara obpauexus: 01.03.2023)

¢ Belediye kanunu : Kanun Ne 5272. Kabul tarihi: 07.12.2004 // Resmi Gazete. 2004.
Available at: URL: https://www.memurlar.net/haber/13792/5272-sayili-belediye-kanununun-
tam-metni.html (zata o6pamenns: 11.04.2023)

° Anayasa Mahkemesi Karar1. Anayasa Mahkemesi Bagkanligindan. Esas Sayisi: 2004/118.
Karar Sayist: 2005/8. Karar Giinii: 18.01.2005. Available at: URL: https://www.resmigazete.gov.
tr/eskiler/2005/04/20050413-15.htm (mara o6pammenus: 11.04.2023)

12 Belediye kanunu : Kanun Ne 5393. Kabul Tarihi: 03.07.2005 // Resmi Gazete. 2005. Say:
25874. Available at: URL: https://mevzuat.gov.tr/mevzuatmetin/1.5.5393.pdf (zata o6parue-
Hus: 01.03.2023)

" Koy kanunu: Kanun Ne 442. Kabul Tarihi: 18.03.1924 // Resmi Gazete. 1924. Say1: 68. Available
at: https://www.mevzuat.gov.tr/MevzuatMetin/1.3.442.pdf (gara obpamenust: 11.04.2023)
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IlepBbIM KpuTEpUEM BBIEIEHNA TOPOACKON YEPThI ABJAETCA IPUHIAIL
HaceneHHoCTH. Ilo cT. 1 3akoHa O cele ropofaMy MOI/IM OBITh Hace/eHHbIe
IIYHKTBI ¢ HaceseHyeM oT 2 1o 20 ThIC. yenoBeK (Hebonbiume ropoga — ka-
saba) ¥ HacelleHHbIe IYHKTBI, B KOTOPBIX 3aperucTpupoBaHo 6omee 20 ThIC.
yenoBek (sehir). Topogamu ABNAIOTCA ¥ afMMHUCTPATUBHBIE MTOCETKOBBIE,
palioHHbIe ¥ 0OMaCTHbIE IEHTPbI ¢ MYHUIUIIAJIbHON OpraHmsanueil. 3aKoH
Ne1580 He copepyka MOHATNA TOPOAA U €r0 BUAOB MCXOMA U3 YMC/IEHHOCTU
HaceneHuA. Ero cratps 2 06A3pIBaa co3/jaBaTb MYHMIIMIIA/UTETHI B IjeH-
TpaJbHBIX TOPOJAX U A[MUHUCTPATUBHBIX LIEHTPAaX IPOBMHLNI, HE3aBUCK-
MO OT YMC/IEHHOCTY MX HAaCe/IeHN, a TAK)KE B HACEIEHHBIX ITyHKTAX C Hacesle-
HueM Ooriee 2 ThIC. YeTIOBEK.

BTopbIM KpuTepueM Bblfie/IeHIs TOPOACKON YepThI ABJIAeTCA IPYHIIL Tep-
pUTOpMaNbHOTO Havasa. IlepBoHayasnbHO, T.e. Mo MpUHATUA 3akoHa Ne1580
IpoLefypa U MpaBIIa ONPeie/IeHNs €CTECTBEHHDIX IPAHNI] JlepeBEHb U TOPO-
JIOB PeryMpoBaInch 3aKOHOM O certe. 3akoH Ne1580 yctaHoBII TpeOOBaHMA K
OIIPEMNENEeHNIO U 3aKPEIIEHNIO IIPOCTPAHCTBEHHBIX IIPEETIOB TOPOLOB.

ITo ct. 4 3akoHa Nel580 pgenmMmuTauys TpaHUL MYHMIUIATUTETa OCY-
I[eCTB/IUIACh CeAyIIMM obpasom: «a) Bce mons, BMHOrpafgHMKM, Cajibl,
JIyTa, NacTOMINA, OMBKOBBIE POLIV, YKETyAeBble POINY, KONV, IacTOMIA 1
T.JI., KOTOpblE€ paHee CUMTA/NINCh MPUHAIEKALVMA TOPOAY, HO/DKHBI OCTa-
BaTbCA B €T0 TPAHMUIAX; b) ecm rpaHuIly roposia HeBO3MOXKHO YCTaHOBUTD
10 Py4YbsAM, XONIMaM, HOpOTaM WM APYTMM HEM3MEeHHbIM 0003HaYeHHBIM
MecCTaM, OHa JO/DKHA ObITh IIOKa3aHa IIyTeM YCTAaHOBKM OOJIBLIMX KaMHe;
C) UMYIIECTBO U 3eM/II HEKOTOPBIX >KUTeJIell TOpofa, HaXOALIMecs Ha Tep-
PUTOPUM IPYTOTO Cela WIM TOPOJA, JOKHBI OBITHh ITOKAa3aHbl B IPaHUIIAX
ropojia WM Cefa, I7e HaXO[ATCA 9TO MMYILECTBO U 3€MJI, a He B IPaHMIIAX
ropofia, B KOTOPOM OHU HaXO#ATCs; d) IpaBo Ha UCIIOIb30BaHIE JIYTOB, ITACT-
OMII ¥ POIL, MICTOYHNKOB U XOJIMOB, KOTOPBIE B IPOIIIOM MCIOTb30BA/IIICh
COBMECTHO Hace/IeH/eM MYHULUIAIUTETA, COXPAHAETCA 32 COOTBETCTBYIO-
MY JIVLIaMJ B COOTBETCTBUM C 0ObryasiMu. Takum o6pa3oM, B MeKeBOM
DOKyMEHTe JIelIaeTCsA OTMETKA O TAKMX MEeCTaX B IPAHMIIAX MyHULIMIIATIUTETA,
I1e ApyTye N UMEIT IPAaBO UX UCIIONb30BaTh».

B Typenikom 3aKOHOJATENbCTBE TPAHMII MYHULIUIIA/INTETOB IIOHMMAIOT-
Csl He KaK CTaTU4YHAA «IMHUA M IPOXOAAIAs 110 Hell IOBEPXHOCTb», a KaK
¢buKcHpoBaHHAA TEPPUTOPY, Ha KOTOPYIO PACIpPOCTPaHALTCA IPaBOCYOb-
eKTHOCTb IyO/IMYHOrO Iopuandeckoro auna. Ilo cr. 14 3akona Ne5393 06s-
3aHHOCTH, IIOTHOMOYMA M OTBETCTBEHHOCTb MYHMILMIIA/INTETA YCTaHAB/IN-
BAIOTCA B NpefieNiax ero Teppuropun. 1o pemenno MyHUIUIIAIBHOTO COBETA
OKa3aHye MYHUIVIIQTBbHBIX YCIIYT MOXeT OBITh PAacCIpOCTPAHEHO Ha COCeN-
Hue pajioHbl. B 3akoHe MyHMIMIIaTbHbIE TOTHOMOYMSA ONPENENAI0TCA «B
TpaHMIAX MYHUIUIIAJIUTETA M COCEJHETO pailoHa».
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PasMmbIBaHMe TeppUTOpMATbHO-aAMUHUCTPATUBHBIX TPaHUL] MYHUIUIIA-
JINTETOB OOBACHAETCA HE CTONBKO reorpadmuecKuMy IpUINHAMY, CKOJIBKO
HeOoOXO[MMOCTBIO BMEIIATe/NTbCTBA L[EHTPATbHON AAMUHNMCTPALVN B IIPO-
necc my6mmanbIx ycryr [Karahanogullar: O., 2021: 62]. Hanpumep, 1o cT. 75
3akoHa Ne5393 MyHMUMIIAIATET B COOTBETCTBUM C COITIAIIEHMEM, KOTOPOE
IO/DKHO OBITH 3aK/II0Y€HO MYHUIVIIAJIbHBIM COBETOM II0 BOIIPOCAM, BXOJA-
muM B cepy ero ob6A3aHHOCTEN U OTBETCTBEHHOCTM, MOXKET BBITIOTHATD
CTPOUTENbHBIE, IKCIUTyaTAlVIOHHbIE, PEMOHTHBIE ¥ TPAHCIIOPTHbIE pabo-
Thl MECTHBIX aJJMUHUCTPALUIL CeNl, BXOAAIMX B MyHUIIMIIATUTET, U JPYIUX
OOIIIeCTBEHHBIX YUPEX/ICHMII U OpraHM3aLMil Ha TUIATHO MV OeCIIaTHON
OCHOBE VIV OCYLIECTB/IATb COBMECTHOE OOCTy>KMBaHIe I IIepefjaBaTh He06-
XOZIMMBI€ /I 9TOTO pecypchl. Kpome Toro, MyHUIIMIIaIMTET MOXKET YOBJIET-
BOPATH NOTPEOHOCTI B HATypa/nbHON OpMe ¥ BpeMEHHO IlepefiaBaTh IpH-
HaJIJIeXalyie MECTHBIM aJMUHUCTPALMAM U LEHTPaIbHOI aJMUHUCTPALAN
TPAHCIIOPTHBIE CPEICTBA U MEPCOHA J/IA BBIIOTHEHUA OCHOBHBIX 00s3aH-
HOCTEI U YCTIYT.

B onpenenennn ropofckoit MecTHOCTH B Typrjum CyljecTByeT HeACHOCTb.
B yacTHOCTHM, MHOTTE ITOCETIEHN, OIIpefie/iAeMble IO CUX KaK TOPOJCKIe, Me-
I0T Ce/IbCKIE XapaKTePUCTUKI; MHOI'Ve Hace/leHHbIe ITyHKTBI, ONpeie/iAeMble
KaK CelbCKIe, MOTYT MMeTb rOpoficKMe XxapakTepuctuku. IOr ctpansr — Ty-
PUCTIYECKIIe PeTMOHBI Ha NOOepeskbe — ABJIAIOTCA APKVUM IPUMEPOM 3TOTO
[Yologlu A., Zorlu ., 2020: 152].

B XX-XXI BB. B TypenKoi IOKTpMHE C/IOXU/IOCh HECKOJIBKO TOAXOM0B K
IIOHMMaHUIO TOpofa. Bo-nepBhIX, IOHATHE TOPO/la OCHOBAHO Ha KPUTEPUN
YJC/IEHHOCTH XKUTeseli, mopor kKotopoit (5.000 ueoBeKk) ycTaHaBIMBAETCA
3aKOHOflaTeNIbHO. HaceneHHble yHKTHI € yCTaHOBIEHHOM YMC/IEHHOCTDIO Ha-
CeJIeHMA Ha3bIBAIOTCA TOPOJIAMM, a ITYHKTBI C YMCIIEHHOCTBIO HAaCEJIEHUA Me-
Hee 5T0ro ypoBHA-IepeBHamu [Gokyurt E, Kindap A., Sar1 V.1, 2015: 3]. ITo
HeiicTByIoLeMY 3aKOHY YMC/IEHHOCTD HacesleHuA B 5.000 4esoBek MO3BOIAET
HaJIe/IUTh HAaCeJIEHHbII ITYHKT CTaTyCOM MYHULIAIIA/IUTETa-TOPOJA.

Bo-BTOpBIX, IOHATHME TOPOfa OCHOBAHO Ha KPUTEPUAX AJMUHUCTPA-
TUBHOJ TPAaHMIIBI 1 CTaTyca. B paMKax 3TOro mopxopa Hace/IeHHBIN IYHKT,
0003HAYeHHBIII B 3aKOHOJATENbCTBE B Ipefe/aX MYHMIMIIAJTbHBIX IPaHMNII,
olpepenAeTcs Kak ropop'?. HaceneHHbI TyHKT, He OIIpefie/IeHHbII KaK TaKo-

2 C mpuHATHEeM B MioHe 1984 I. «3aKoHa 0 BHECEHUY U3MEHEHMIT ¥ TPUHATNH JJeKpeTHOTo
3aKOHa 00 YIIpaB/IeHN) CTOMMYHBIMM MYHULIMIIAINTETaMI» B CTPaHe IIOABUIICS HOBBIIT BIJ
MYHUILMIATBHOTO 00pa3oBaHmsa — CTOMMYHbIN MyHnmnanntet. Biylik Sehir Belediyelerinin
Yonetimi Hakkinda Kanun Hilkmiinde Kararnamenin Degistirilerek Kabulti Hakkinda
Kanun : Kanun Ne 3030. Kabul Tarihi: 27.06.1984 // Resmi Gazete. 1984. Say1: 18453. Available
at: URL: https://www5.tbmm.gov.tr/tutanaklar/ KANUNLAR_KARARLAR/kanuntbmmc067/
kanuntbmmc067/kanuntbmmc06703030.pdf (zata obparenns: 11.04.2023)
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BOI1, mpusHaetcs aepesHelt [Keles R., 1961: 17]. 9ToT mopxop yperymmpoBaH
cT. 4 3akoHa Ne 5393. MyHMUMIIaIUTEThI HE MOTYT OBITh CO3JJaHbI B Oacceii-
HaxX NNUTbEBOJ BOABI, 3alIOBENHMKAX U JPYTUX OXPaHAEMBIX 30HAX, a TaKXKe
B HACE/ICHHBIX ITYHKTAX, 3aCTPOEHHbIE TEPPUTOPUM KOTOPBIX HAXOJATCA
6moke 5.000 MeTPOB K TpaHMIIAM CO3/JaHHOTO MyHUIMIamuTeTa. YTo05! fe-
PEBHM VIV 9acCTH JilepeBeHb OOBEeAVMHIIINCH U CO3[a/Iil MYHUIIUIIAINTET, UX
3aCTPOEHHbIE TEPPUTOPUM [JO/DKHBI HaXOAMUTHCA HA PAcCTOSHMU He Ooree
5.000 MeTPOB OT 3aCTPOEHHON TEPPUTOPUM HACETIEHHOTO IYHKTa, KOTOPbIN
OyzieT ompefie/ieH B KauecTBe LIeHTpa.

B-TpeTbux, NOHATNE TOPOJjAa OCHOBAHO HA SKOHOMMYECKUX KPUTEPUAX U
cocraBe HaceneHusA. COITIACHO 9TOMY IIOAXOJY, YTOObI HaCeJIeHHbIN IyHKT
MOT Ha3bIBaTbCA TOPOJIOM, HAacelleHNe B HeM JJO/DKHO OBITh MHOTOYNC/ICH-
HBIM. 3HaYMTebHAS YacTb HAaCeTeHMs JO/DKHA OBITh 3aHATA B HECETbCKO-
XO35JICTBEHHOII JeATe/IbHOCTM, Y SKUTE/N SO/DKHBI OBITh 3aBUCUMBI APYT OT
Ipyra B IUIaHe pabOThI B CUITY pasfie/ieHns Tpyaa. B He ropopckux mocenenn-
AX OONBIIMHCTBO HACETEHNS SB/IAETCS CAMO3AHATBIM B CeTbCKOXO03AVICTBEH-
HOM CEKTOpe.

B-ueTBepThIX, HOHATIE TOPOJA OCHOBAHO HA COLMOIOTMYECKIX KPUTEPU-
AX. TO — YUC/IEHHOCTD U IVIOTHOCTD HaCeNIeHNs, pasjie/ieHne TPyAa, CIeru-
anmsanys u nnele xapakrepuctuku [Keles R., 2006: 109].

OrMeTnM, 4TO HBIHE BCE IIEPEYNCIIEHHbIe KpUTEPUH ONIPefle/IeHNsA ropojia
yunTbiBaloTcsA B HalMoHa/mbHOI CTpaTerny permoHanbHOro passurusa Typ-
myn®’. B Metopax cbopa gaHHbIX VIHCTUMTYTA CTaTMCTNKM Typumm B OCHOB-
HOM ucnonb3yeT kputepuit 20.000 >xureneit'* mpu ycTaHOBIEHUN pasINdMsa
MEX/JTy CETbCKO M TOPOJICKOI MECTHOCTBIO. KpoMe Toro, B KauecTBe IOKa3a-
TeJIell, MICIIOIb3YeMbIX VIHCTUTYTOM CTaTUCTUKY IIPY ONPEefie/IeHNY TOPOJOB,
NPUMEHSIIOTCS TaKue MHAUKATOPHI, KaK «ropofi» (Hacenmenne 20.001 yemoBek
u 6ortee), «IeHTp ropoaa» (oIpeneneHHas TEPPUTOPYS TOPOLA) U «KPYITHBIN
TOPOJZICKOIT pPaiioH» (TeppUTOpPMUsI, PACIONOKEHHAas] B HEIMOCPEACTBEHHO
6/1130CTV OT LIEHTpa roposia u obpasyromas GyHKIVOHATBHYIO TOPOACKYIO
teppuropuio) [Gokyurt E, Kindap A, Sar1 V., 2015: 18].

Ecnm mo 3akony Ne1580 MyHMIIMIIATMTETOM CUMUTATIOCh TOCYAAPCTBEHHOE
obpasoBaHue, peHa3HaYeHHOE OPTaHNM30BBIBATb U YJOBIETBOPATD 001IIe

132023 yili Cumhurbagkanligi yillik program. S. 306-331. Available at: URL: https://www.
sbb.gov.tr/wp-content/uploads/2022/11/2023-Yili-Cumhurbaskanligi- Yillik-Programi.pdf
(mara obparmenms: 11.04.2023)

4 JTo HOs16pst 2012 . B 3aKOHOAATENIbCTBE OBUT yeTaHOBIEH Kpurepuit B 50 000 denoBex.
C HOs0pA 2012 I. YMCIEHHOCTD 3aPeTUCTPUPOBAHHOTO HaceTleHMs coKpaleHa go 20 000 de-
nosek. On {ig ilde bityliksehir belediyesi ve yirmi alti ilge kurulmasi ile bazi kanun ve kanun
hitkmiinde kararnamelerde degisiklik yapilmasina dair kanun : Kanun Ne 6360. Kabul Tarihi:
12.11.2012 // Resmi Gazete. 2012. Say1: 28489. Available at: URL: https://www.resmigazete.gov.
tr/eskiler/2012/12/20121206-1.htm (mara obpamenus: 11.04.2023)
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Y TPXAAHCKMe NOTPeOHOCTY MYHMUIMIIAINTETA Y €T0 >KUTeNell, TO 3aKoH
Ne5393 wmcnonbsyeT mHOe ompeneneHue. 1log MyHMIUIIAJINTETOM ITOHMMA-
eTCsl TOCYApCTBEHHOE I0PUINIECKOe JINIIO0 C AAMUHUCTPATUBHOM 1 pUHAH-
COBOJI aBTOHOMMEI, CO3[JaHHOE JIJIS YJOB/IETBOPEHVSI MECTHBIX OOIIMX IIO-
TpeOHOCTeN JXITesell TOPOfa; OPraH, MPUHUMAIONINI pelIeHNs, N30MpaeTcs
JKUTEAMMU.

OnHMM U3 IPU3HAKOB MYHUIMIIA/MUTETA B 00OMX CTy4yasX Has3bIBaeTCs
TOCYIZApCTBEHHBINI XapaKTep oOpasoBaHusA. Takoe ITOHMMaHMEe MOTHOCTHIO
COOTBETCTBYET YHUTAPHOMY TEPPUTOPUATBHOMY YCTPOICTBY TOCYLAPCTBA, a
taroke 1. 1 cT. 127 Koncruryunn Typerkoit Peciybnukn®.

2. MyHnumnanuteT — nyo6siM4HOE 1opnanyeckoe muo

CyliecTBeHHBINI IPU3HAK MYHMLMIAINTETa KaK IyOINYHO-IIPABOBOTO
006pa3oBaHNA - €T0 CTATYC TOCYJapCTBEHHOTO opuandecKoro mua. Karero-
PV «IOPUAMYECKOE TNII0» B TYPEIIKOM M POCCUIICKON JOKTPUHE M 3aKOHOMA-
TeNbCTBE VIMeeT pa3mnuus. He mpeTeH/ys Ha BCECTOPOHHOCTD Y IIO/THOTY Xa-
PaKTEPUCTUKY IIPAaBOBOTO PETYIVPOBAHVA M JOKTPUHAIBHOIO ITOHVMAHUA
IOpUM9ecKoro auna B Typuum, aBTOp CTaTbyl HAXOAUT HY>KHBIM BBLABUTH
HEKOTOPbIE €r0 CYIleCTBeHHbIe IPU3HAKIL

IOpupayraeckie miua — cooOIecTBa MHAVBIYYMOB Y UMYIIECTBa, KOTO-
pble 00BEANHAIOTCS /It O01IIell U OCTOSIHHO 1€/, HO MMEIOT CaMOCTOsI-
Te/IbHOE VI He3aBUCUMOe CYIIeCTBOBaHMe, He CBSI3aHHOE C COCTABIAIOIMMA
UX COOOIecTBa JIIOABMY M MMYIIECTBOM. 3aKOH IIPU3HAET IOPUNYECKOe
JIMI0 B Ka4eCTBE CAMOCTOATE/IBHOIO CyObEeKTa 1 IOMYCKaeT Ha/lM4uue Y Hero
Bomm. IOpuanueckoe Mo BbIpakaeT BOJIIO 4epe3 CBOM YIIOTHOMOYEHHbIE
OpraHbl ¥ MOXET UMeThb IpaBa 1 o6s13aHHOCTU. OHO BIIpaBe IOIb30BATbCS
BCEMM BUJJaMU IIPaB JIMYHOCTY, KaK U (QpU3NIecKye INIA, 32 MCKITI0YeHNeM
JIMYHBIX IPaB, XapaKTepPHbIX 1A 4enoBeKa. IOpupmdeckne mmua penarcs
Ha I0pUMYecKne IMIA 9acTHOTro 1 mybmraHoro mpasa [Akyilmaz B., Sezgi-
ner M., Kaya C., 2023: 10]; [Aydin D., 2017: 99].

IOpuayaecke mna nTy6omryHOro MpaBa — OPUANYECKYe JINIIA, CO3IaH-
Hble B COOTBETCTBMI C HOPMaMU ITyO/IMYHOTO IIpaBa I JIeJICTBYIOLINE B paM-
KaX 9TVX HOPM.

I[TepBoe oT/M4Me MEX Y IOPUAMYECKIMI TUIIAMY ITyO/IMYHOTO U YaCTHOTO
IIpaBa COCTOUT B IIPaBOBOJ OCHOBE, PEryMPYIOLIeil MOPAKOK UX CO3JaHMA.
IOpupandeckme muma my6IMIHOrO IMpaBa CO3MAITCA B CYITY IPSAMOTO yKasa-
Hus Koncturynum win sakona. B Koncturynun yperympoBaHsl co3fanue u
(GYHKIVOHMPOBaHME C/IEAYOUIX ITyOMINYHBIX I0PUINYECKUX UL MECTHBIX

'* Tiirkiye Cumhuriyeti Anayasasi.

272



A.T. BbikoBa. MyHuumnanuTeT B TypeLKOM ripase: NoHSITUE U coaepXaHne

agMuHycTpaumit (cT. 127), rocygapCcTBEHHBIX CIYXXO M TOCYyZapCTBEHHBIX
9KOHOMMYECKUX mnpegnpuAtuii (ctT. 128), mpodeccroHanbHBIX OpraHu3a-
it (cT. 135), yauBepcuteroB (cT. 130), Bricuiero yupexjeHns KyabTypsl,
A3bIKa U MCTOpUN ATaTIOPKa, COCTOSALIETO U3 MCCIAENOBATEIbCKOTO LIEeHTPa,
VHCcTHTyTa TypenKoro A3bIKa, Typerkoro ncTopndeckoro o0IecTsa 1 Kyib-
TypHOro eHTpa Aratiopka (c1. 134). ITo ct. 123 Koncturyuym Typenxkoit Pe-
CITyO/IMKM CO37IaHVe ITyO/IMIHOTO IOPY/MYECKOTO JIMIja BOSMOXHO B CHJIY 3a-
KOHa M/IY a]MUHUCTPATUBHOTO aKTa, IPMHMMAEMOTO BO MICIIO/IHEHNE 3aKOHA
YIIOTHOMOYEHHBIM OpPraHOM MM HO/DKHOCTHBIM MILIOM (HampyuMep, YKa3soM
[Tpesupenra) [Caglayan R., 2016: 382]; [Gozler K., Kaplan G., 2019: 95].

B coorBercTBuM ¢ mpasoBoii nosunueit Koncturynuonnoro Cypa Ty-
penkoit Pecry6nuky, BbIpaKeHHON B ero pemieHun oT 11 mions 2020 r.
Ne 2020/27, ecnu co3maHme ny6m/mHoro IOpUAMYECKOTO TULA IIPENYyCMOTpe-
HO B IIOPAKE IPUHATUA 3aKOHA, [Ipe3nieHT He BlIpaBe NPMHUMATD yKa3 UIn
OPYroi afMUHUCTPATUBHBIN IIPaBOBOI aKT O €r0 CO3[aHNM, IIOCKOIbKY 3TO
IpoTUBOpednT NyHKTY 1 crarbu 123 Koncturymmm'®.

YnpasgHeHMe OPUAMYECKMX /AL, NYOIMYHOTO IpaBa BO3MOXKHO B CO-
OTBETCTBUM C BHECEHMEM M3MeHeHMil B KoHCTUTyumioo, iy NnpusHaHuEM
YTPaTUBIIVM CUTY 3aKOHA, KOTOPbIM OHM CO3/IaBa/INCh, VI OTMEHOM ajMI-
HIICTPATMBHOIO aKTa 06 ux cosmanuu. IOpupndeckue nmija 4aCTHOTO IpaBa
CO3JIAI0TCA 110 CBOOOTHOMY BOJIEU3bsABIEHNIO QY3MUECKIIX JINI] M IPeKpallia-
I0TCA 110 VX BOJIE.

[l my6/mmMYHOro 0pUAMYECKOro /NI IPeJyCMOTPeH 0COOBII MOPS/IOK
peructpauun. B TypelKOM afMUHUCTPATMBHOM IIpaBe NPUMEHAIOTCA He-
CKOJIBKO CHCTeM: paspellnTenbHas (Takke Ha3blBaeMasl TMILeH3MOHHON YN
KOHI[ECCVIOHHOJ CHCTEeMOII), CBOOOIHAsI OpraHM3aLMOHHAS, PeTUCTPalVM,
yBemomenus. [Ty6nmudnble opuandecKye Mmia MOTyT OBITh CO3[JaHbI TOJIBKO
B paMKax paspeliuTe/IbHONM CUCTeMbl. B 3T0lI cucreme opuandeckoe nmuo
CO3JIaeTCs C MOMEHTA IOJTyYeHVs paspelleHysl OT TOCyapcTBa U nprobpe-
TaeT IPaBOCyOBEKTHOCTD. YacTHbIe I0pyUMYecKyie NI MOTYT ObITh CO3/a-
HBI IIPY pean3anyy aJMIHUCTPATUBHBIX IIPOLIEAYP OCTa/TbHBIX CUCTEM.

IOpuaygeckyMy uaMy MyOINYHOTO IIpaBa SABIAITCA TOCYAApCTBEH-
Hble [MVHUCTPALIMN U TOCY/IapCTBEHHbIE YUpeXXaeHNA 1 opranusanymn. I1y-
Onm4HbIe IOpUANYeCcKye MMIA felATcsa Ha fiBa Buza [Karaoglu S., 2018: 48];
[Ocal S. A., 2018: 65]:

TOCYJAapCTBEHHbIE OpPTaHbl YIIpaBIeHUA — OPUANYECKUE JINIA, CO3/JaH-
HbI€ ¥l OPTaHM30BaHHbIE JIIA TOCYJaPCTBEHHBIX YCIYT. [ocynapcTBo ABndeTcA

' Anayasa Mahkemesi karari : Esas Sayisi: 2018/155. Karar Sayisi: 2020/27. Karar Tarihi:
11.06.2020 // Resmi Gazete. 2020. Say1: 31194. Available at: URL: https://normkararlarbilgibanka-
si.anayasa.gov.tr/Dosyalar/Kararlar/KararPDF/2020-27-nrm.pdf (gara o6paenns: 19.04.2023)
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IOPUAMYECKUM JIMIIOM, KOTOpOe 00A3yeTCs OKasblBaTb BCE BUJBI TOCYHAp-
CTBEHHBIX YC/TYT Ha BCeJ TepPUTOPUY CTPaHbL. [IpOBMHIVIN, MYHNIIUIIA/IATE-
THI 11 IepEBHU He 00/TalaloT CaMOCTOATEIbHOI IIPaBOCYObeKTHOCTDIO. B Hyx
CO3/IAI0TCA TOCY[APCTBEHHbIE M MECTHBbIE aJMMHNUCTpALuy (CIeIyanbHas
IpPOBMHIMAbHAA ANMUHNMCTPAIVA, MYHUIVIIAINTET, NEPeBHHA), HaJe/leH-
HbIe CTaTyCOM IYO/IMYHOTO I0OPUANIECKOTO JINLIA;

TOCY/JaPCTBEHHBIE YUPEXK/EHNA — OpPraHM3aLyy OOLIeCTBEHHOTO 00CTy K-
BaHIA, MIMEIOIIJe CTaTycC Iopuadeckoro . [IpuMepamu Takyx Imy61maHbIX
IOPUIYECKUX JINL] B TYPEIIKOM 3aKOHOJNATE/NTbCTBE ABIIAIOTCA KOMMepYecKye
OpraHMsaluy, YHUBEPCUTEThI, Kopropamms Typenkoro pajamuo 1 TeleBUAeHs
(TRT)Y, IHCTUTYT rocyfapcTBeHHOro yrpasienus Typuuu u bmoxuaero Boc-
toka (TODAIE), Akagemus nayk (TUBA)', Hayuno-uccnenosarenbckuii Coser
Typumu (TUBITAK)® [Atay E., 2009: 350]; [Giinday M., 2011: 533].

TocymapcTBO AB/IACTCA KPYIHENIINM ITyOIYHBIM 0PUANYECKIM TUIOM.
C TOYKV 3peHNA afMVHUCTPATUBHOTO IIpaBa FOCYIapCTBEHHOE IOPUINYeCcKoe
JINI0 Ha3bIBAETCS «II€HTPAIbHOM aJMUHICTpALMei» VI «00Iel aiMIuHM-
cTpanyeit». [ocygapcTBo opraHn3oBaHo Ha CTOMMYHOM ypoBHe (IIpesupeHT,
npeMbep-MMHUCTP, COBET MMHUCTPOB, MUHMCTEPCTBA), IIPOBUHIIMATBHOM
(IpOBMHINA, palioH, TOPOX) YPOBHAX ¥ B HEKOTOPBIX adPumMpoBaHHBIX C
HMM opraHusanyAx (ITaBHoe ynpasieHne 6esonacHocTy, [lTaBHOe yrpaBiie-
HIIe 3eMe/IbHOM PeTUCTpaluy U KajjacTpa, IIpesuamym mo fenam penurun).
Bce BMecTe OHM COCTAB/IAIOT eAMHOE IOPUANYECKOe JIUILI0. DTU OPTaHbl OCY-
IECTBIIAIOT C/IE/IKM M JIeVICTBYUA OT IMEHY TOCYIapCTBEHHOTO I0PUANYECKOTO
JINIa B COOTBETCTBYIOMINX cepax e Te/IbHOCTIL.

Bropoe cymecTBeHHOe pasmuuue MyOINYHBIX M YAaCTHBIX I0PUANYECKNX
ML, 3aK/TI0YaeTCA B UX IpefHasHadeHun. [ly6mrunHble opuamdecKue numa
CO3JIAI0TCA /IS OCYIIeCTB/ICHVA 1Ty OJIYHON BJIACTU Ha OIPe/ie/IeHHOI TeppH-
Topun. VIX 1enpio ABIAeTCA peanmsanys o0IeCTBEHHBIX nHTepecoB. I0pu-
AMYecKIe NIa YaCTHOTO IpaBa He 00IafaloT BIACTHBIMYU IOTHOMOYMAMI,
a IMIOTOMY He MOTYT OCYIIeCTB/IATh OT MIMEH) OCYapCTBa peaan3anno IIy-
6mranpix ycryr [Caglayan R., 2016: 377-379]. besycnoBHO, B OT/IN4YME OT YaCT-
HBIX I0PUNYECKUX /NI TyOMNYHbIe I0pUAMYecKIe INIIA BIIpaBe IPMHMMATh
¥ Peann30BbIBATh a[MVHUCTPATUBHbIE pelleHNs B GopMe NCIIOTHUTETbHbIX,
HOPMATUBHBIX UM MHAUBU/IYaTbHBIX aKTOB.

TocymapcTBo GepeT Ha ceba B KayeCcTBe TOCY/JApCTBEHHON YCTYTV BUJIBI
IeATeTbHOCTY, KOTOPbIe He MOTYT OBbITh IepeflaHbl YaCTHBIM NPeAIPUATUAM

17 Available at: URL: https://www.trt.net.tr (zara obpamenus: 19.04.2023)
18 Tirkiye Bilimler Akademisi.

¥ Tirkiye bilimsel ve teknolojik arastirma kurumu. Available at: URL: tubitak.gov.tr (mara
obpamenusi: 19.04.2023)
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VTN KOTOPBIX HEIOCTATOYHO [/1s1 061tecTBeHHbIX ToTpebHOCTel [ DerdimanR.,
2021: 549]. IlybnnyHo-1IpaBOBBIe 0OPAa30BaHNUA HaJeleHbI IIOTHOMOYMSMII,
OCYII[eCTB/ISIEMbIMI IIPU BBIIIOTTHEHNN HYOMMYHBIX YCIyr. B Typeukom an-
MUHJCTPAaTUBHOM IIpaBe MPUHATO CYMTATh, YTO IIOTHOMOYNS, KOTOPBHIMMU
00/1a/jal0T aJMUHNUCTPATUBHBIE OPTaHbl M OPraHbl BAACTM B OTHOIIEHWM
BBIIIO/THEHNS ITYO/IMYHBIX YCIYT, OCHOBAHbI Ha «BBICIIMX MTOTHOMOYMSIX U
HIpUBMIErVsX». [IpuBuIernu my6anaHoOiN BIaCTM — 9TO BO3MOXKHOCTU 1
CTaTyChl, HAPYILIAOI{/Ee PABEHCTBO CTOPOH B YaCTHOIPABOBBIX OTHOLIEHSX
B [10/1b3Y [IPEBOCXO/CTBA aAMIHUCTpALyiL. YTo6BI OpraHmsanys, cos3janHast
Ha OCHOBAHUM YYPEAUTENbHBIX AKTOB, CYMTAIACH IMyOIMYIHO-TIPABOBBIM
obpasoBaHmeM, €il JOCTATOYHO OONAfaTh TOMBKO OFHONM W3 TPUBUIETMI
ny6nuaHoi Bractu [Sadig V., Isler 1., 2020: 724-726].

3. AopMmuHucTpaTuBHasa u pnHaHcoBas
aBTOHOMMUSI MyHULMMNanuTeTa

MyHununanuTeTsl HafleNATCA IPAaBOM aMUHUCTPATUBHON M (QUHAH-
COBOJI aBTOHOMMM. B aJMMHMCTpaTuMBHON AOKTpuHe Typuum aBTOHOMMIO
HAIIpsIMYIO CBSA3BIBAIOT C YHUTAPHON (OPMOI TOCYZapCTBEHHOTO afMVIHM-
CTPATUBHO-TEPPUTOPUAIBHOIO YCTPOMCTBA. YHUTApHAsA TOCY/apCTBEHHaA
cucrema Typuuy ocHOBaHa Ha NPUHIUIIE HEJENMMOCTI TPeX 971€eMEHTOB —
€JMHCTBA CTPAHBbI, HAIII, CYBEPEHUTETA, a TAK)KE 3aKOHOATE/IbHbIX, UCIIONI-
HUTEIbHBIX 1 CyZleOHBIX OPTaHOB rOCyAapCTBa. [le/ieHne CTpaHbl Ha aiMUHN-
CTpaTUBHbIE YacTK (IIPOBMHLMYU U OKPYyTa) OOBACHACTCSA HEOOXOAMMOCTHIO
IIOBCE/IHEBHOTO ynpaBneHuA. CocTaBHbIE €[MHNUIbI CTPAHbI He MMEIOT HU 3a-
KOHOJIaTe/IbHbIX, HM CY/leOHbIX IIOJTHOMOYMIT, KPOMe IPOCTBIX aMMHUCTpPa-
TUBHBIX IIOJTHOMOYMNII, IPU3HAHHBIX 3aKOHOM.

B Typuum saxpensieH NpMHLUMII €JUHCTBA yIpaBlaeHMA. B pamkax aTo-
IO IPMHLNIA AIMUHNUCTPATUBHAA OPraHN3alyA Je/INTCA Ha LEeHTPaIbHYIO U
MecTHYI0. LleHTpasbHasA afMUHICTpaLyA B CBOIO O4epelb TAKKe AEINTCA Ha
IB€ 9aCTV — CTOJIMYHYIO U IPOBVHIVAIbHYIO OPTaHNM3ALNIO; BTOPAs CYUTaeT-
sl IPOJO/DKEHNEM TIEPBOJL Ha OCTA/IbHOMN TeppuTopum cTpanbl. HecmoTrpa Ha
IBOVHYIO CTPYKTYPY, LIeHTpaIbHAsA a]MVHUCTpaLuA 00pasyeT eayHoe IIeIoe.
CronnyHas M IPOBMHLMAIbHASA OPraHM3ALMM VMMEKT OJVHAKOBYIO IPaBO-
CyOBEKTHOCTD, (PUMHAHCUPYIOTCS U3 OFHOTO OIO/PKETa 1 OKA3bIBAIOT OIMHAKO-
BO€ B/IMSIHME Ha MECTHBIE af]MUHUCTpayy. OHY ABIATCA OpraHaMy B/IACTH
TINILL, IPOXKMBAOIIVX HA ONPENEIEHHON TePPUTOPUY, U CO3[AIOTCA JIIA Y/IOB-
nerBopenus norpebrocreit xxureneit [Ciner C., Karakaya O., 2013: 65].

MecTHble OpraHbl BIaCTU HafIENATCA CTaTyCOM CaMOCTOATENIbHOTO IOpH-
IMYECKOTo JINIIa ¥ MMEIOT COOCTBEHHBIN OI0f[KeT; OHM U30MpaeMsbl 1 He BXO-
IAT B CTPYKTYPY LieHTpaabHOI agMUHKCTpanyy. CyllieCTBOBaHME MECTHBIX
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aJMMHUCTPALNil He IIPOTUBOPEUNT HMPUHINITY IIeIOCTHOCTU afMMHUCTpPa-
. [Ipe>xie Bcero MeCTHbIE afMMHUCTPALINY C TOUKU 3peHNA KaK CBOEro
CYILIeCTBOBAHMA, TaK U AEATETbHOCTI ONPee/IAITCA 3aKOHAMM, TPUHIMAae-
MBIMU IIeHTPa/IbHBIMY OpraHamu. bojee TOro, MeCcTHbIe OpraHbl BIACTH 00-
JTAJAI0T TO/IBKO AJIMUHUCTPATUBHBIMI TIOTHOMOYVISIMIL.

B apgMuHuCcTpatMBHOM IpaBe Typumy rocrnopcTBYOT JBe IPOTUBOIIO-
JIO>KHBIE CMCTEMBI aIMVHUCTPATVBHOTO YIIPaB/IeHNS — IeHTpaausanusa u
meneHTpamu3anya. CIuTaeTcs, 4YTO 9TO COYeTaHNe MOAAepP>KMBaeT afMIHMN-
CTPaTMBHYIO CTPYKTYPY FOCYHapCTBa.

B cooTBeTCcTBMM C KOHIEHIMeN IjeHTpanmu3auuyu (feleHTpannsaiun),
IIeHTpa/IM3alys IpeJIoIaraeT IeHTPanu30BaHHOE BBIIIOTTHEHNE VI OKa3aHVe
rOCyapCTBeHHBIX YCIyr. Ilop peljeHTpanm3anueil MOHMMAETCS BBIIOTHE-
HJIe HEeKOTOPBIX aJMUHICTPATVBHBIX YC/IyT, OKa3bIBaeMbIX OOIECTBY He U3
TOCYJapCTBEHHOTO L[EHTPa ¥ 13 OJHOTO VICTOYHUKA, a TOCYAAPCTBEHHBIMU
CTPYKTypaMmu, He BXOAAIIMMM B OPTaHU3AIVIO U B MePapXUIO L[eHTPaTbHO-
ro af/MMHUCTPMPOBaHNA. [IpyMeHeHMe IPUHIVIIA AelleHTPaTn3aluy B Mac-
mTabe pernoHa Ha3bIBACTCsA JOKAIbHON JelleHTpann3anyeri, a IpuMeHeHIe
INpPUMHIUIA JelleHTpaIn3auyyl B TePMIHAX OIIpefe/IeHHON YCIyTy HasbIBa-
eTcs peneHTpammsanyert youyr [Mogol T., Taraktas A., Cakir T., Varcan N.,
2019: 5-6].

MecTHbIe OpraHM3anyy AeLeHTPaNN3aluy ABJIAIOTCA TOCYHAPCTBEHHBI-
MM 00pa3oBaHVAMY, HaXO[ALIVMMCSA BHE LIEHTPA/TIbHON AMUHUCTPAIVIN,
T.e. TOCYapCTBEHHBIM IOPUANYECKM MNLOM. IT0CKOIbKY 9TV OpraHmn3anym
ABJISIIOTCS TOCYAAPCTBEHHBIMU 00Pa30BaHMAMY, OHU MMEIOT COOCTBEHHbBIE
IIOJIHOMOY NS, UMYIIECTBO 1 OIOIKEThI, OTAE/IEHHbIE OT rocynapcTsa. focy-
JapCTBEHHBIE JOJDKHOCTHBIE JINIA, paboTaloliye B 9TUX OpraHM3aLUAX, He
BK/TIOUEHBI B MlePapXUI0 LIEHTPa/IbHO aJMVHUCTPALINNL.

B TyperkoM 3aKOHOAATENbCTBE YCTAaHABINBACTCS pasfie/ieHVie Ha YPOBHA
U BUAIBI TOCY/IApCTBEHHBIX YCOTyr. Ha rocymapcTBeHHOM ypoBHe OKa3bIBa-
I0TCSA YOIYTM BCeMy HaceneHMo (060pOHa CTpaHbI, CTPOUTENLCTBO IVIOTUH
Y T.IL.), ¥l YCTTYTH, HeOOXOAMMbIe MECTHOMY HaCeIeHMIO.

ITo m. «a» crarbu. 14 3akoHa Ne5393 B 00A3aHHOCTM MYHMIUIIQINATETA
BXOIAT YCIyTU B cepe TOPOACKONl MHPPACTPYKTYphbl (30HMpOBaHME, BO-
IDOocHab)KeHMe ¥ KaHa/lIM3alys, TPAHCIOPT); reorpaduueckoil M rOpOICKOIL
MHPOPMALVIOHHBIX CYCTEM; OXPaHBI OKPY>KAIOIeil CPeIbl 11 9KOIOIMYEeCKOT0
3OPOBb:A, YOOPKM TBEPABIX OTXO[OB; TOPOICKOTO ABVDKEHMS; 3aXOPOHEHNUI
U K1afoui; obecriedeHus XKUIbeM; YCIYTU B 0OIacTy KY/IbTYpPbl U MCKYC-
CTBa, Typu3Ma 1 ciopTa. Kpome T0ro, kK 00643aHHOCTAM MYHUIIMIIA/TATETA OT-
HOCKUTCS OKa3aHue YCIyT MYHUIMIIAJIbHOV IOMNUIINET, TI0XKapHO Opuramoii,
cmy>k6aMyl aBapUITHOI IIOMOIIM, CTY>KOaMM CITaceHM s, CKOPOJ MEAMUIITHCKO
HOMOIIY 1 Ap. MyHunumnamreTsl ¢ HaceneHueM 6omee 100. 000 yenmoBek 06s-
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3aHBI OTKPbIBATh IAHCMOHBI /IS JKEHIUMH U JieTell. [[pyrue MyHuIUIaninure-
TBI TaK)Ke BIIPaBe OTKPBIBATh TaKle ITAHCVOHBI, OLICHNB CBOE (PMHAHCOBOE
TI0JIOKEHME U IPYOPUTETHI B cepe YCIyT.

B cootBeTcTBMU C 1. «6» CT. 14 3akoHa Ne 5393 MyHUIMIIAINTET BIIpa-
Beé CTPONUTb, COJEP)KaTb M PEMOHTMPOBATH INpPUHAJIEKAIME TOCYLAPCTBY
IIKOJIbHBIE 3aHNA BCEX YPOBHE, HOKPBIBaTh NOTPEOHOCTY BO BCeX BUAAX
VMHCTPYMEHTOB, O0OPYHZOBaHMS VM MAaTepPUaNoB; OTKPBIBATb M SKCIUIyaTH-
poBaTb BCE€ BUJbI MEJULVHCKUX YYPEXIEHUIT; CTPOUTD, COJEpKaThb U pe-
MOHTMPOBATb XpaMbl; 00eCHedYrBaTh 3aLUTY KYAbTYPHBIX M IPUPORHBIX
IIeHHOCTell, UCTOPNYeCKOil (PaKTyphl U QYHKINIL, BXXHBIX C TOYKM 3PEHNS
TOPOAICKOI McTOpUM. Tak, MyHUIIUIIAIUTET BIIPAaBe COfleP)KaTb M PEMOHTHU-
pOBaTb Iepevyuc/ieHHble TUIDI 3/IaHNIL, a TaKXKe IepecTpanuBarh Te U3 HUX,
KOTOpBbIE He MOTYT OBITh COXpaHEeHbI B OPUTMHAIBHOM BI/IE.

OuepenHOCTD YCIIYT OIpefie/IsAeTCA € MO3ULNIT (PUHAHCOBOTO IOIOXKEHUA
MYHULUIIAJIUTETa ¥ CPOYHOCTM YCAYT. MyHMLIMIIa/NbHBIE YCTYTU IOJKHBI
OKa3bIBaTbCA B MeCTaX, Hambosee MpUOMVDKEHHBIX K TPaX/JaHaM, U Hanubo-
nee MOAXOAAMMMY MeTogaMu. 1Ipyu okasaHuM yCIyT JO/DKHBI IPUMEHATbCA
METOJbI, COOTBETCTBYIOIIVIE ITOJIOKEHNIO HETPYAOCIIOCOOHBIX, ITOXKVIIBIX, He-
MOIIIHBIX ¥ Ma/1000eCIIeYeHHbIX TPYIIIL

Pap ycnyr okaspiBaeTcs Ipy HEMOCPEACTBEHHOM y4YacTUM TOCYIaPCTBEH-
HBIX opranusanui. Harmpumep, cormacno nm. «s» ¢T. 15 3akona Ne5393, my-
HULVITQINTET 06ajaeT IpaBOM: Ha perucTpanyio n1udToB, BBOAVMBIX B
9KCIUTyaTallMIo B Ipeflelax MYHULIMIIAJINTETa, HE3aBUCUMO OT TOTO, KaKas
aJIMMHICTpalVA lajla paspelleHie Ha X CTPOUTENIbCTBO MM Ha SKCIITyaTa-
I[MI10; HAa €XEeTOJHYI0 IIPOBEPKY B PaMKaX TeXHUYECKOTO 3aKOHOJATEe/IbCTBA;
Ha BBIBOJ, M THI U3 IKCIUTyaTaLVIM TPV He0OXOAMMOCTI. [JaHHBI KOMILIEKC
HOTHOMOYMIT MYHULIMIIATUTET BIIPaBe NMPOBOAMUTb TONBKO C Y4acTHEM KO-
Muccuy, Bkaoyvawomeil i u3 Cowosa MyHununanuteros Typuun, Corosa
HajaT TYpPelKUX NHKEHEPOB M apXUTEKTOPOB 1 TypeLKoro MHCTUTYTa CTaH-
maproB. HopMaTuBHbBIE aKThl IO JAHHOMY BOINPOCY NPUHUMANOTCA MuHu-
CTEPCTBOM HayKy, IPOMBIIIEHHOCT! ¥ T€XHOJIOTUII B COOTBETCTBUN C Pe-
HMIEHNAMYU KOMMUCCUNL.

YroO6bI MecTHOE yIIpaBjieHUe 06/1ajaio aIMIHUCTPATVBHON aBTOHOMIET],
OHO JJO/DKHO MIMETb BO3MOXXHOCTb IIPMHMMATh CaMOCTOSTE/IbHbIE VICTIOTHU-
TelbHbIe penieHus 6e3 ogobpenns nenrtpa. [To m. «b» c1. 15 3akona Ne5393
Cpemy IpUBUJIETUIT MyHULUIIAIUTETa—M3/JaHNe TIO3aKOHHBIX aKTOB B paM-
KaxX [IO/THOMOYNIA, BO3/IOKEHHBIX Ha HETO 3aKOHOM, YCTaHOBJ/IEHMe U obecIie-
qeH1e COOIOIeHNsI MyHUIIMIIA/IbHBIX 3aIIPeTOB, a TAKXKe HaJIOXKeHMe LITpa-
¢$ 0B, IpeayCMOTPEHHBIX 3aKOHOM.

B Typenkoii 1opuandecKkoil M1 93KOHOMUYECKOI IUTepaType MoguepKuBa-
eTCs BIUsIHUE IONMUTUIECKUX U 9KOHOMIYECKUX IIPUYMH Ha HEOOXOAMMOCTD
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aBTOHOMHOCTY MeCTHBIX c000111ecTB. B wacTHOCTH, aBTOPBI padoTs! «[IpuH-
VI JOOPOCOBECTHOCTY afMUHMCTpauuy B Typuym u afMUHICTpaTBHAs
OleKa ¥ KOHTPOJIb HaJi MECTHBIMU OpPTaHAMM BIACTI», PA3MbIIUISA 00 OT-
PULIATETBHBIX ¥ ITOJIOKNUTEIbHBIX CTOPOHAX MHCTUTYTA JeLleHTpaIn3aiyn
B YHUTAPHOM TOCY[ApCTBE, OTMEYAIOT, YTO Ha MECTHYI0 aBTOHOMMIO CYyIIje-
CTBEHHOE BIIMSHNUE OKa3bIBAIOT HOMMUTUYECKIIE B3I/ISIIbI A IMIHICTPATUBHON
amuthl [Kaya T., Pekkiigiiksen S., 2019: 32].

B ny6nukanym « AEMUHUCTpATUBHAS OTleKa U HaI30p ¥ MECTHOE YIIpaBie-
HIIe» XapaKTepU3yeTcsl BIMsIHME 9KOHOMIUEeCKOro ¢akTopa. C TOYKY 3peHus
aBTOpa paboTbI, B OCHOBE aBTOHOMHOCTY JISKUT IIPUHLUI CYOCUAMAPHOCTH,
3aK/TIOYAIOIIMIICA B TOM, YTO IIaBHOE IIPeJJHa3HaueHUe MECTHOTO YIIpaBJie-
HMS — OKasaHMe YCIIyT XXUTeAM. [Ipy 9ToM Takime ycryru JO/KHBI OKa3bl-
BaTb He TOCYapCTBEHHBIE, @ MECTHbIE OPTaHbl, IOCKO/IbKY OHM «SABJIAIOTCA
caMoil O/IM3KOII K YelIOBeKy OpraHm3alesi, 4To obecrednBaeT geiicCTBEHHOe
yIIpaB/IeHME».

[Tpn nocraBkax 00I[eCTBEHHBIX TOBAPOB U YCIIYT IOZpasfie/IeHUsIMH, Hau -
6oree IpUONMVDKEHHBIMU K IIO/Ty4aTe/IsIM, 3HaHMEe TOTO, YTO NPEeAIIOYNUTAIOT
HOC/IeTHIe, VIMEET Ba)KHOE 3HA4yeHVe B PasBUTUM MECTHOTO YIIpPaB/ICHMS.
CrpemieHre afMVHVCTPALMY YIOBTIETBOPUTD HEOTPaHNYeHHbIe TOTPeOHO-
CTM IpYU OTPAaHMYEHHBIX pecypcax Ha 6ase paliOHANTBHOTO VCIIOIb30BAHI
HOC/IEHNX ITO3BOJISIET JOOUTHCS MAKCHMAIBHOI ITOJIB3bI TPV MUHUMATbHBIX
3aTparax. 9TO MOKa3bIBae€T B)KHOCTb 9KOHOMUYECKOTO (paKTOpa B HOHMMA-
Huy aBToHoMHOCTU [GOnul H., 2019: 65-66].

OpHMM U3 aKTya/IbHBIX HAIIPAB/ICHMII B M3y4eHUM CYILIHOCTY NPVMHIUIIA
aBTOHOMHOCTY TOPOJIOB SIB/ISIETCS CO3J/jaHVe OMaronpusiTHON Cpembl XKu3-
HefIeATe/IbHOCTY 4e/loBeKa. B TaHHOM HampaBIeHUM MCCIERYIOTCS Mepbl
MUHVMMM3ALMA TOPOJICKUX IPOOIeM, CBSI3aHHBIX CO CHVDKEHVEM JIaBJIeHS
IUTOTHOCTY Hace/leHNs ¥ YpOaHU3aIuy, a TaK)Ke pellieHNsI COLMaTbHbIX, 9KO-
HOMMYECKIX Y 9KOJIOTMYECKUX BOIIPOCOB XXM3HMU rOpOioB. B 9TOM KOHTeKCTe
IPUOPUTETHBIMY SIBJISIIOTCSI KOHIIETIIVIV «3€/IEHBIN TOPOML», «CIIOKOVHBIN TO-
pofi», «yMHBIII TOPOfi» U «IU(PPOBOI roposr». Bcé 6ormpiryto momynsapHOCTb
B HacTosIlee BpeMs HabMpaeT KOHIIENINA «pe3epBHBI ropony» [Gilirsoy O.,
Sadioglu U, 2022].

4. AoMUHUCTPaTUBHAaS oneka —
HeoOXoAUMbIN 3JIEMEHT AeueHTpanu3auum ynpaeieHns

XoTd B aJMUHUCTPATMBHOM IIpaBe 3a MYHULMIIAJIUTETAMU 3aKpeIIeH
CTaTyC aBTOHOMMM IIPY BBIOIHEHNUM UMY QYHKLNIL, OHY He M30aB/IeHbI OT
BMeIIaTeNbCTBA BBINIECTOSIINX OPraHOB MCIOMHUTENbHOI Braactu [Kapa-
manyksaH [I.T., 2016: 87]. AAMMHUCTpATNBHAA OIleKa — 3TO KOHTPOJIb IeH-
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TPa/IbHOV aJMVHICTPALUN HaJ| IeATETbHOCTBIO M JeHEKHBIMU pecypcamm
MECTHBIX afIMVHUCTPAIVI ¥ IOPUANYECKUX NI B YIPaBI€HUM TOCYAAp-
CTBEHHBIMU YC/TyTaMI, OCHOBAaHHBIII HA IIOTHOMOYMAX, JAHHBIX 3aKOHOM /1A
O epyKaHys 001[eCTBEHHOTO MOPsiiKa U 1emocTHOCTH cTpanbl [Kavruk H.,
Yayli H., 2008: 4].

[TpyHLINII 11e/TOCTHOCTY aAMUHIUCTpaLuy obecrieunBaeT chepy npruMeHe-
HIA aIMUHUCTPATUBHOI OIIeKM U OIpefiefiAeT ee I'PAHMIIbI HA ONTYMATbHOM
yposHe. CornacHo nosuuyy CoBeTa IO aJIMUHICTPATUBHBIM BompocaM [o-
CygapcTBeHHOro coBeTa Typuuu®’, BbIpakeHHOI B ero pemreHny Ne 2009/19,
a]MMHUCTpATUBHAsA OIleKa sABJIAETCS IPaBOBBIM MHCTPYMEHTOM obecriede-
HUA IeTTOCTHOCTY L[EHTPAIbHO afMIHICTPALMA ¥ MECTHBIX a[MUHUCTPA-
uuit. IlorHOMOUYNMA ONEKyHa MOTYT OCYIIECTBIATbCA B CIy4asX, PefycMo-
TpeHHbIX KOHCTUTYLMEN 11 3aKOHOM, a TaK’Ke B COOTBETCTBUI C METOZIAMI,
yKa3aHHbIMM KOHCTUTYLMEN M 3aKOHOM, M, C/IefJOBATe/IbHO, He SABJIAITCA
AVCKpEeLMOHHBIMU. YTOOBI MOMHOMOYME OBUIO peann30BaHO, HEOOXOLUMO
OTIpefie/IATh 3aKOHOMATE/IbHO, KaKe PEeLIeHNs 1 CAeIKM IOJIeXaT afiIMIH-
CTPATVBHOI OIleKe VI KaK OHY OYIYT MCII0/Ib30BaThCA.

LlenTpanbHasA a]MUHUCTPALMSA YIOTHOMOYEHA OCYILECTB/IATh HAJ30p 32
IesTeIbHOCTBIO MECTHBIX a/[IMVHMCTPALNIi, YTOOBI 00eCIieynTh TapMOHNIHOE
OKa3aHMe TOCYAapCTBEHHBIX YCIYT Ha FOCYJApPCTBEHHOM YPOBHE U JIe/iCTBEH-
HOE JICIIO/Ib30BaHNe TOCY/lapCTBEHHbIX pecypcoB. OpraH oneku AB/AeTCA Hafl-
30pPHBIM OPTaHOM, I'PaHMIIbI KOTOPOTO OIpefeneHbl 3akoHOM. IOpumueckn
HEBO3MOKHO OCYIIECTB/IATH MOTHOMOYNA a[MHACTPATUBHOTO MONEYNTENb-
CTBa B OTHOIIEHUM CENOK, IPAMO He YKa3aHHBIX TakuM o6pazoM. CormacHo
pemennio CoBera M0 a[MMHNICTPATUBHBIM fleflaM [oCylapcTBEHHOTO COBETa,
I7IaBa TPX/JAHCKON aIMMHKCTPAI BIIpaBe 00paljaTtbCs B aIMUHICTPATHB-
HYI0 IOPUCAVKIVIO B OTHOIIEHNUY pellleHNIT TOPOACKOTO COBETa, KOTOpble OH
CYNMTaeT He3aKOHHBIMM. TaKoil MICK MOMIeKUT YOBIETBOPEHMIO >,

MHCTUTYT afMUHUCTPATUBHON OIIEKM YCTAHOBJIEH B CT. 8 EBpomerickoii
XapTUM MECTHOTO CaMOYIIpaB/IeHNs, BK/II0YAOIell TPY ITyHKTa:

«1. JTro60it aiMUHUCTPATUBHBIIT KOHTPO/Ib 32 OPraHaMU MECTHOTO CaMo-
yIpaBIeHMs MOXKET OCYILECTBIATbCA TOIBKO B MOPAJKE U B CIyYasAX, Npef-
ycMoTpeHHbIX KoHCTHUTYIMe T MM 3aKOHOM.

» ToCymapCTBEHHBI COBET SIB/ISIETCS BBICIIMM aMIHUCTPATUBHBIM CY[OM, KOHCY/IbTa-
TUBHBIM 1 CJI€iCTBeHHBIM opranoM. Cm.: Danistay kanunu : Kanun Ne 2575. Kabul Tarihi:
06.01.1982 // Resmi Gazete. 1982. Say1: 17580. Available at: https://mevzuat.gov.tr/mevzuat?M
evzuatNo=2575&MevzuatTur=1&MevzuatTertip=5 (zaTa obparienns: 26.04.2023)

2 Danustay Idari Isler Kurulunun miilki idare amirinin hukuka aykiri gérdiigii belediye
meclisi kararlar1 aleyhine idari yargiya basvurabilecegi yolundaki hitkmiin, iptal davasi
a¢maya iliskin oldugu Karar1. Esas Ne: 2009/15, Karar Ne: 2009/19. Available at: http://kontder.
org.tr/haber-danistay-idari-isler-kurulunun-mulki-idare-amirinin-hukuka-aykiri-gordugu-
belediye-meclisi-kararlari-aleyhine (zara o6pamenns: 26.04.2023)
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2. JIro60i1 afMUHUCTPATUBHBI KOHTPO/Ib 3a JIeSTeNbHOCTBIO OPraHOB
MECTHOTO CaMOYIIpaBJIeHNsI, KaK IPaBIJIO, IIPeC/IefyeT e/ COOMI0NeHN 3a-
KOHHOCTM ¥ KOHCTUTYLIMOHHBIX IPMHIUIIOB. TeM He MeHee aiMMHUCTPATHUB-
HBIII KOHTPOJIb MOXKET BKJIIOYATh TaK)Ke KOHTPOJIb 32 I[eJIeCO0OPasHOCTHIO,
OCYIIIeCTB/IAEMBII BBIIIECTOAIIMMY OpraHaMy BJIacTH, B OTHOLIEHNN 3aJad,
BBIIIOJIHEHVIE KOTOPBIX IIOPY4YEHO OpraHaM MECTHOTO CaMOYIIpaB/IeHMA.

3. AIMUHNCTPATUBHBIN KOHTPOJIb 32 JeATEIbHOCTbIO OPTaHOB MECTHOTO
CaMOYIIpaB/IeHNs JOIDKEH OCYIeCTBIIATBCS C COOMIOEHIIeM COPa3MePHOCTI
MEX/y CTENEHbI0 BMEIIATE/IbCTBA KOHTPOMMPYIOIIEr0 OpraHa 1M 3Ha4MMO-
CTBIO MHTEPECOB, KOTOPBIE OH HaMEPeH 3alUIaTh»>,

Typuusa npuH:Ana nepsble ABa BbllIeHa3BaHHBIX IYHKTa CT. 8 XapTun, a
Tpetuit orknonnia. Bexp B Koncturynun Typerkoit Peciybnmkm 3akperie-
Ha cdepa MpYMeHeHNs afIMUHICTPATUBHOI OIEKM HaJi CUCTEMOJI MECTHOTO
ynpasnenys (ct. 127). CormacHo maHHOV cTatbe KOHCTUTYIUM LIeHTpab-
Hasd afIMMHMICTPALMA MOXET OCYILIeCTBIIATbCSA TONBKO B COOTBETCTBUM C
IPUHIUIIOM IJeTTOCTHOCTU aIMUHUCTPAIVIY, eAVHCTBA O0IeCTBEHHBIX 005-
3aHHOCTeIT, 00ecreunBaTh COOIOieHNIe OOIIeCTBEHHBIX IHTEPECOB 1 YIOB-
JIETBOpEHME MECTHBIX IOTpeOHOCTell o Mepe HeobxomumocTi. MecTHble
aIMUHVICTPALM MOTYT OBITh YIIOTHOMOYEHBI OCYIIeCTB/IATh HAI30p 32 aji-
MUHUCTPAaUMAMI HaCETEeHHbIX ITYHKTOB, HAXOAAIIMXCA Ha VX TEPPUTOPUN, B
171X YAOB/IETBOPEHMsI HOTPEOHOCTEN MECTHBIX OPTaHOB BIIACT.

AMMHMCTpaTUBHAA OIleKa posBiAeTcs B Tpex popmax [Kavruk H., Yay-
li H., 2008: 6].

O61as afMIHKCTPATUBHASL OlleKa: OpraH OIeK! B COOTBETCTBUM C CO0-
CTBEHHBIM CY>/IeHIEM OTMEHsET MECTHbIE PelIeHNs, KOTOpbIE, II0 €r0 MHe-
HUI0, IPOTUBOpeYaT 3aKOHY WIM OOIleCTBEeHHBIM MHTepecaM. Jta dopma
aZIMVHICTPATUBHO ONIeK) YCTAHOBJIEHA IIPU BPEMEHHOM IIPMOCTAHOBIEHUN
VICTIOJTHEHM I TIOJIHOMOYMII OPraHOM WM NPY OTCTPAaHEHU! JIO/DKHOCTHOTO
JIMLIA, B OTHOLIEHN) KOTOPBIX HA4aTO pacc/IefOBaHMe WM MpeciefioBaHNe 3a
IpaBOHApYIIEHMe, CBsI3aHHOe C MX obs3aHHOCTAMM. [0 cT. 47 3akona Ne5393
MYHJLIT/IbHBIE OPTaHbl VIV VIX WIEHBI MOTYT OBITb OTCTPAHEHBI OT VCIIOTHE-
HVIS 0053aHHOCTElI MUHVICTPOM BHYTPEHHVX JIeJI 1O BbIHECEHNSI OKOHYATe/Ib-
HOTO pelleHus. Perienne o mpruocTaHOB/IEHNN IIOTHOMOYMII JO/DKHO IiepecMa-
TPUBATHCS KaX/ble 1Ba Mecsila. EC/ B ero popjo/pKeHnn HeT «0011ieCTBEeHHOT
3aMfHTEePeCOBAaHHOCTI», PellleHe oTMeHsAeTcA. Ecnu yronoBHoe nipecieioBaHme
He Ha4aTo, [e/I0 IIPEKPAIIEHO W/IY BBIHECEHO OIIPaB/aTe/IbHOE PELIeHNe, Ie/I0
OTMEHEHO II0 00111l AMHVICTIY VIV JILIO OCY>K/IEHO 32 IIPEeCTYIUICeHNe, He Tpe-
Oyroljee OTCTpaHEHMA OT HO/DKHOCTH, pellieHre 00 OTCTpaHEeHNN OTMEHSETCH.
OTcTpaHeHHOMY M3py BbIIZIAYMBAETCA [IBE TPETH €ro/ee eXKeMeCAIHOrO M0Co-

2 European Charter of Local Self-Government (ETS No. 122).
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0wl B IIepMOJ OTCTPAHEHVS OT JO/DKHOCTY, U B 9TOT IIEPUOJ, MIP IPORO/DKAET
IIO/Ib30BATHCA SPYTUMIU COLVIA/IbHBIMY IIPABAMM Y JIbTOTAMI.

[IpeBeHTNBHAA ONEKYHCKAsA BIACTb: B BOIIPOCAX, OIPENETEHHBIX 3aKO-
HOM, TpeOyeTcs IpefiBapUTe/IbHOE paspelleHyie OpraHa OIeK) Ha BBIION-
HeHJe pelIeHNl], VIV pellleHye NO/DKHO OBITh MPVHATO/CAaHKIIVIOHVPOBAHO
BBIIIECTOAIEN afiMUHNCTpanyeil. 3aKoH Ne5393 ycTaHaBIMBaeT HECKOIBKO
BApMAHTOB AIMMHMCTPATUBHONM OIIEKM, Yepe3 KOTOpble Peanm3yeTcs olle-
KYHCKas BJIacTb.

1. AZMMHUCTpaTUBHAsA OIleKa NO/DKHOCTHOTO JMlja — MPOBMHIIMAIBHO-
ro WK paiioHHOro rybepHaropa. B wactHOCTH, CT. 6 3akoHa Ne 5393 3akpe-
IUIAeT IPaBO TyOepHAaTOpa YTBEPXKAATb pellleHue MYHUIVITATbHOTO COBeTa
00 yCTaHOB/IEHMM MYHUIUIIQTbHBIX TpaHuIl. OKOHYATENbHO YTBEP>KAECHHbIE
TPaHUIbl He MOMJIeKAT M3MEHEHUI0 B TeYeHMe IIATHU JIeT 3a MCK/IIYEHNEM
clIy4yaeB, KOTfja MMeI0TCA Beckue IpuunHbl. 1o ¢T. 7 3akoHa npu norpaHmy-
HOM CIIOp€ MEX/LY TOpOIaMy WV IepeBHAMU B IIpefie/IaxX IPOB/MHIIUN B Te€Ye-
Hyte 30 gHeI 3alpallNBalOTCA MHEHNA COOTBETCTBYIOIETO MYHHUIIUITAIBHOIO
COBETa, CEJIbCKOTO COBETAa CTapeillliMH U rybepHaTOpa OoKpyra. [ybepHarop
TOJDKEH OLIEHUTD 3TY MHEHMA U IPUHATD pelleHNe 10 IOTPAaHNYHOMY CIIOPY.

2. AIMVHNCTpaTMBHAS OIIEKa BBILIECTOALIEr0 afIMVHICTPATUBHOTO Opra-
Ha 1 (MIM) BBILIECTOALIEr0 JO/KHOCTHOrO mna. ITo cr. 10 3akona Ne 5393
Ha3BaHIe FOPOJia U3MEHAETCS 10 PeIleHNI0 OOIbIIMHCTBA MYHNIIAIIAIBHOTO
COBeTa— He MeHee TpeX YeTBepTeil OT OOIIero YIC/Ia ero YWIEHOB — I C Of[0-
Openus MUHUCTepCTBAa BHYTPEHHNUX €I 110 3aK/TI0YEHNI0 TybepHaTopa.

3. AIMMHMCTpaTUBHAA OIl€Ka BBIIIECTOAILEIO a[MIHUCTPATMBHOIO Opra-
Ha. B cuy . «p» cT. 18 3akoHa Ne 5393 MyHMIIMIIaIbHBIN COBET BIIpaBe IIPU-
HIIMATh pellleHNA O COTPYAHNYECTBE C MyHUIIIIAIUTETAMM M COX03aMI MECT-
HBIX a[MVHACTPALINIL B CTPaHe U 3a pyOeXKoM ¢ paspelreHrss MuHUCTepCTBa
OKpy>Karolei cpensl n ypbannsauyn. C 3TOM 11ebl0 B COOTBETCTBUU C IIII.
«e» CT. 68 3akoHa Ne 5393 MyHUIIUIIAIUTETHI, A TAKXKE KOMIIAHUM, B KOTOPBIX
UIM NIpUHAAIeXUT 60mee 50% KanuTasa, BIpaBe OCYIeCTB/IATh BHYTPEHHME
3aiiMBbl, He TpeBblaonie 10% o0Imer CyMMBI ITOC/TEHIX OKOHYATeTbHBIX
JIOXOZI0B OIOJKeTa, YBEeMYEHHBIX HA CTaBKY IEPEOLIeHKY, OIpefiesieMylo B
COOTBETCTBMM C 3aKOHOM O HajIOrOBON mpouenype Ne 213, B TedyeHne roga
TOJIBKO IO PeLIeHNI0 MYHULIUIIAJIBHOTO coBeTa. Ha nmomy4yenne BHyTpeHHMX
3alIMOB, IpeBbIIamuX 10%, MyHNIMIAIUTETaM M KOMIAHUAM TpebyeT-
sl TIOifiep>KKa abCOMIOTHOTO OOJIBIIMHCTBA OOIIero 4yc/ia 4IeHOB COBeTa
1 onobpeHre MuHNCTepCTBa OKpYy»Karollell cpefsl 1 ypbanusanyy. MyHn-
LIUIIINTET MOXET OpaTh 3aiiMbl JJIs BBIIIATHI YBEOM/ICHUII M BBIXOIHBIX
roco6mit ¢ ogobpenuss MUHNCTEPCTBA OKPY>Kalollell Cpefibl ¥ ypOaHusanmum
6e3 orpaHNYeHN, IPeAyCMOTPeHHOTO L. «d» cT. 68 3akoHa Ne5393. 3aiimbl,
B3ATBIE JU/I 9TOII LIe/IV, He MOTYT OBITh UCIIONIb30BaHbI Ha IPYTHeE LIe/N.
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JononHuTtenbHblil maparpad cT. 15 3aKoHa JaeT MyHUIUITAIUTETY IIPABo,
€C/IM 3TO He MPOTUBOPEYNT MHEHMIO [0CYyapCTBEHHOrO COBETA M PELIEHNIO
MunncrepcTBa OKpy Kaolieit cpefbl 1 ypbaHusauuy, nepearb yCIyri, yKa-
3aHHBIE B IIIL. «e»>, «f»** 1 «g»**, Ha OCHOBE KOHI[eCCUM Ha CPOK He Oonee 49
neT. MyHMIIMIIaIUTET BIIPaBe OKa3bIBAaTh YC/TYTHU OOIECTBEHHOTO TPAHCIOP-
Ta Iy TEM BbIJJa4l INLI€H3WI, He ABJIAIOIINXCA KOHLIeCCHEN VI MOHOIIONNEN,
VI OH MOXKET OCYILEeCTBJIATh YCIYTH OOIIeCTBEHHOIO TPAHCIIOPTa ITyTeM
apeHMbl MMHNUI 00IeCTBEHHOTO TPAHCIOPTA MM IOKYIIKY YCIYT B COOTBET-
CTBMM C IPUHIIUIIAMU, M3/I0)KEHHBIMH B CT. 67 3akoHa Ne 5393%,

4. 3axoH Ne5393 ycTaHaB/IMBaeT HECKOTIBKO CUTYAIVi, TPeOYIOLINX ITO/Ty-
YeHMs IPeABapUTEIbHOIO paspelleHyss COOTBETCTBYIOIIETO LIEHTPaJbHOIO
OpraHa BJIaCTH JI IPUHATUA PeLIeHNII MyHULMIIATbHBIM coBeToM. Hampn-
Mep, B 00/1aCT! MHOCTPAHHbBIX OTHOIIEHMII CT. 74 3aKOHA 3aKpeIlIsieT IpaBo
MYHULUIIAJIUTETA CTATh yYPEJUTENEM WUIM YIEHOM MEXIYHapOJHBIX Opra-
HU3ALNIA Y YIPEXTEHNI, 3aHMMAIOIMXCSA BOIIPOCAMM, OTHOCALIMIMUCA K €r0
cdepe meaTenbHOCTN. MyHMIIMIIAMTET BIIPaBe OCYLIECTBIATh COBMECTHbIE
MEpONpUATHA U IMPOEKTHl OKa3aHMsA YCIyT WINM YCTaHABIMBATb IMOOpaTIM-
CKIJ€ OTHOILIEHUA C 3TUMMU OPraHM3ALMAMU, YIYPEKAECHUAMU U MHOCTPAH-
HBIMJ MECTHBIMM aJIMUHUCTPALMAMU. JeATebHOCTD, OCyLIeCTBAsAEMAsd B
COOTBETCTBMM C IIEPBBIM ¥ BTOPBIM ITyHKTaMM, JO/DKHA IPOBOANUTHCA B CO-
OTBETCTBUM C BHELIHEN IOJIUTUKOI CTPAHbI I MEXXIYHAPOJHBIMM COIIAlLe-
HVSIMM, 1 Ha Hee JJOJDKHO OBITh IIpeBapUTEIbHO MOTyYeHO paspelienne Mu-
HIICTEPCTBA OKPY KAIOIIell Cpefbl U ypOaHU3aII.

CormacHO 1. «C» CT. 75 3aKOHa MYHUIMIAJINUTET BIPAaBe OCYLIECTBIATDH
IPOEKTBI 0OCTYKMBaHNA COBMECTHO C TPO(eCcCHOHaTbHbBIMIU OpraHM3aLA-

» «bes yuep6a /1 3aKpeIIEHHBIX IIPaB 00eCIeYnBaTh IUThEBYIO, OBITOBYIO VM IPOMBIII-
JICHHYIO BOJy; 00ecIIeuBaTh OTBOJ, CTOUHBIX 1 JOX/EBBIX BOJ; CO3[ABaTh ¥ 9KCILTYaTUPO-
BaTb HEOOXOJVIMbIE JI/IA STOTO COOPY’KEHVI; SKCIITYaTHPOBATh POIHMKOBBIE BObI».

# «Obecredenne paboThl 061IECTBEHHOTO TPAHCIIOPTA; /ISl 9TOTO CO3/IaBaTh U 9KCIUIY-
aTMpOBaTh BCe BU/bI OOIECTBEHHOIO TPAHCIIOPTA, BKIIOYasl aBTOOYChI, MOPCKIE 1 BOIHbBIE
TPAHCIOPTHBIE CPEICTBA, TYHHE/IN, KeJIe3HOTOPO>KHbIE CHICTEMBI».

» «Ocy1ecTBIATh BCE YCIYTH, CBA3aHHbIE CO COOPOM, TPAHCIIOPTUPOBKOI, COPTUPOB-
KOIf, pereHepalueil, yTunnsanueil ¥ XpaHeHeM TBEPJbIX OTXO0B».

% Crarbs 67. «CofepkaHue 1 PEMOHT IIAPKOB, CAf{0B, OPAHXepelt, TPOTYapoB 1 baccei-
HOB; YCIYTH 110 IPOKAT aBTOMOOMIIelt, Hai30p, YOOpKa, oXpaHa U OOILeCTBEHHOE MTUTAHILE;
06CTy>)KMBaHNe U PEMOHT MaIVH U 060PY0BaHsT; KOMIIBIOTEPHbIE CUCTEMbI 1 KOMMYTATO-
PbI M YCITyTH 97IEKTPOHHOTO JOCTYIIA K MHGOPMALVN; TIOAKEPXKKA 3paBOOXPAHEHsT; IpMap-
KU U BBICTAaBKU; YCIYIHM, CBA3aHHDIE C IVIOTUHAMM, OYMCTHBIMY COOPYXXEHMSAMMI U COOPYKe-
HVSIMU Y TUIM3ALMU TBEPAbIX OTXOM0B; OOCTY>KMBaHMeE U OYMCTKA KAHAJIOB, CTPOUTETLCTBO
U peMOHT MH(PACTPYKTYpbI U achasbra, 00C/Ty)KMBaHUE JOPOXKHOI CUTHAIM3ALNI U OCBe-
I{eHVs, CHATHME VM YCTAaHOBKA CYETUMKOB; OOIIECTBEHHBIN TPAHCIOPT M TPAHCIIOPTHBIE YC-
nyru; paboThl, CBsI3aHHBIE C AKCIUTyaTalMell COLMaNbHBIX 00'BEKTOB, MOTYT OBITD IIepefaHbl
TPeTbUM /IMLIAM Ha OCHOBe TE€HJepa IIPY YCTIOBNUM, YTO CPOK He MPEBbIIIAET KOHIA IIECTOrO
Mecsilja TI0C/Ie IIEPBBIX BCEOOIINX BHIOOPOB MECTHBIX aIMIUHUCTPALINIT».
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MU, IMEIOIIVMY XapaKTep 00IeCTBeHHBIX YUPeX/eHMII, aCCOLIallMsIMMI, pa-
6oTaromymy Ha 671aro obiecTsa, GoHAAMM, OCBOOOXKIEHHBIMY OT HaJIOTOB
[Tpesunentom Typuvm, n mpodeccroHaIbHBIMY HTa/IaTaMy, IO JA0IMI
TIOJL eiicTBYIe 3aKOHa O IIPO¢eCCHOHAIbHBIX OPraHM3aLMAX PeMEC/ICeHHIKOB
u MacTepoB OT 7 MoHA 2005 T. Ne5362. [I14 peanmsannuy NIpOeKTOB OKa3aHMA
YCITYT COBMECTHBIX C JPYTVMM acCOLMAnyAMM 1 GOHAAMI HeOOXOMMO pas-
pellleHNe BBICIIEr0 MECTHOTO afiIMMHICTPAaTUBHOro opraxa. Ilo ct. 71 3akona
Ne5393 MyHMLMIAIUTET BIIpaBe CO3/aBaTh IPEAIPIUATI B paMKax OroKe-
Ta ¢ paspenieHrss MUHMCTEPCTBA OKPY>Kalolell cpefbl U ypbaHU3aum s
OKa3aHU YCITYT, MMEIOIIVX 0CO0bIe JOXO/bI M PACXO/bL.

Vicxopst U3 JONIOTHUTE/IbHOTO ITYHKTA K CT. 75, Ty0epHaTOp WM M3P BIIpa-
Be TpeOOBaTh, YTOODBI «HAPYIIEHHAsA» (HEeBBIIIOJTHEHHAsA) MYHMIIMIIA/IbHASA YC-
lyra 6bUIa OKaszaHa APYTMM MYHUIUIIQIATETOM. MyHMIIUMIIAINTET, IIOMOIIb
KOTOPOTO 3aIpalllBaeTCsl, BIPaBe BBIOTHUTD TaKyI0 IPOChOy C paspelie-
HVISI MUHUCTPA BHYTPEHHMX Jiell 63 HeOOXOAVMOCTHY BBIHECEHNUsI PeIleH s
MYHUIUIIAJIbHBIM COBETOM.

3amenieHne Kak ¢popMa aMIHUCTPATVBHON OIEKV: TPV HEBBIIIOTHEHUY
MECTHBIMY OpraHaMM BJIACTV MX O0S3aHHOCTel! LleHTpa/lbHas B/IACTb U3bI-
MaeT IT0JIHOMOYIIE ¥ OCYIIECTB/IAET ero CaMOCTOATENbHO. JTa popMa 3aKpe-
IIJIEHa B HECKObKMX CTaThAX 3akoHa Ne5393. CormacHo cT. 45 py BaKaHTHO-
CTM TTOCTa M3pa 110 /11060it IpUYNHe rybepHaTOP CO3BIBAET MYHUIUITATBHOE
cobpanme B Teuenne 10 pueir. CoOpaHue CO3bIBAETCS IMOJ, IpefICeaTeNnb-
CTBOM IIEPBOTO 3aMECTUTENA M3Pa, B €0 OTCYTCTBME — BTOPOTO 3aMeCTU-
Teid M3Pa, B €r0 OTCYTCTBME — CTapeiinero 4aeHa. OfHaKo eciy Map, UIn
3aMeCcTUTe/Ib M3Pa, WU YIeH COBeTa OTCTPAaHEH OT NO/DKHOCTHU, ApeCTOBAH
VI Ha HETO HAaJI0KeH a[MMHICTPATUBHBII 3alIpeT Ha HaXOX/leHNe Ha ToCy-
JapCTBEHHO CTy>k6e B CBA3MU C NPECTYIUICHUAMI TePPOpMU3Ma MU H0Co6-
HUYeCTBa TEPPOPUCTUYECKMM OpTaHM3ALVAM, WINX B C/Iydae IpeKpalleHus
MOJTHOMOYMIT M3pa WM Y/IeHa COBETA, M3P, U/IU 3aMeCTUTE/Ib M3Pa, VIN YJIeH
coBeTa Ha3HayaeTcs BracTsaMmu (rybeprHatopom. — A.B.) B cooTBeTCTBUY CO
CT. 46. ITonoxxeHus 3TON CTaTbM TAKXKe IPUMEHAIOTCA IIPU OTCTAaBKE 4/IeHa
MYHULUIIAJINTETA, €C/IM OH OTCTPAaHEH WM apecToBaH. B MyHuuumannrerax,
B KOTOPBIX MOP W/IV 3aMECTUTEIb MIpa HasHa4eH B OPsZIKe CT. 46, OI0KeT-
Hble 11 OyXrajnTepckye paboThl MOTYT OBITh BO3JIOXKEHBI Ha PEerMCTPaLIOH-
HBII OT/eN VI (PMHAHCOBBIN AMPEKTOpaT ¢ 0f006peHNs rybepHaropa.

Ecnu fo/mKHOCTD M3pa BaKaHTHA [0 KaKOJ-1100 IpuYMHe 1 BBIOOPHI HO-
BOTO M9pa MM 3aMeCTUTE/IsI MOPa He MOTYT OBITh IIPOBEJIEHBI, 1O BELIOOPOB
M3pa Ha3HayaeT MVHUCTP BHYTPEHHMUX JIell B CTOJMYHBIX U IIPOBMHIMAb-
HBIX MYHUIUIIQIATETAX 1 IybepHATOp B Apyrux MyHMIumaanteTax. HasHa-
JaemMoe MU0 HO/DKHO 06mamarh kBanmdukainumein mast u30paHuss Ha IOCT
Mapa (cT. 46).
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Bropoit npuMep oneku-3aMelieHns BO3MOXKEH IIPY BbISAB/IEHNN Iepe6o-
eB B pabore cmyx6. ITo cT. 57 3akoHa Ne5393, eciu TpaXkaHCKIUIT MUPOBOIL
CYZbA 110 3aIpoCcy MuHMCTepCTBa BHYTPEHHUX JIe/1 yCTAaHOBUT, YTO MYHUIIN-
Ha/bHbIE YCIYTU CEpbe3HO HAPYLIEHbI M 3Ta CUTYALMA OKa3bIBAET )KM3HEHHO
Ba)XHOE HeraTMBHOE BO3JEIICTBUE «HA 34OPOBbe, MMP ¥ Onarononydme Ha-
CeJIeHMsI», MUHVICTP BHYTPEHHNUX Je/l JO/DKeH IoTpeboBaTh OT MIpa ycTpa-
HUTDb HapylIeH)e, HA3HAYMB Pa3yMHBbII CPOK B COOTBETCTBUM C XapaKTepOM
ycnyru. Ecnu HapylleHre HEBO3MOXKHO YCTPaHUTb, MUHMCTP BHYTPEHHUX
fen obpaiaercs K ry0epHaTOpy JaHHON IPOBMHIMY C IPOCHOOI O BBINON-
HeHUM JJaHHOU ycnyru. [ybepHaTop JO/DKeH CHayama yCTpaHUTD repebon ¢
HIOMOIIIBIO CPEAICTB, 000PYROBaHNMA, IEPCOHAA U IPYTUX PECYPCOB MYHUIIN-
nanuTeTa. Eci 370 HEBO3MOXKHO, OH BIIPAaBe TAKXKE MCIIO/Ib30BATh PeCypPChI
APYTUX TOCYJApCTBEHHBIX YUpeXJeHull M opranmsanuii. O mpemcToAmmx
pacxopax rybepHaTop yBefoMisieT baHK IPOBMHINIL, KOTOPBII HALIPaBIseT
eMy TpeOGOBaHVe BBIIE/IUTD IeHEe)KHbIE CPEICTBA 113 BbIJIe/IEHHOI MYHUIUIIA-
JINTETY JOM OT 06111ero cOopa HaJIOTOBBIX JOXOJ0B 00111ero OI0fKeTa JaHHO-
IO MyHULIUIIA/INTETA B CIIEHYIOLIEM MecALe.

OpHaxko ecmyt rybepHaTOp YCTaHOBUT, YTO HEPEPBIB B YCIyTaX B MyHVIIMIIA-
JINTETAX VIV CBA3aHHBIX C HYMM Q]MVHVICTPALIVAX OKa3bIBaeT VI Oy/ieT OKasbl-
BaTh HETaTVBHOE BIIVSIHYE Ha O0pbOY € TEpPOPM3MOM VIV HACWIVEM, OH HO/DKEH
BBIIIO/THUTD VIV IIOPYYUTD BBITIOTHUTD COOTBETCTBYIOLIYIO YCITYTy YIIPABJIEHUIO
[0 KOHTPOJIIO ¥ KOOPAVHALMY MHBECTULINIL, CIElaJbHOM IPOBMHIIAIbHON
aJIMUHVCTPALIUN VTN 5Ke OOII[eCTBEHHBIM YUPEeX/IEHMAM VM OPTaHM3aIVsAM.

AHanus 3akoHOB Ne1580 1 Ne5393 1no3BoiseT roBOPUTh O BCECTOPOHHE
AIMVHJCTPATUBHOI OIleKe CO CTOPOHBI BBIIIECTOAIINX aiMUHNUCTPATVBHBIX
OPraHoOB U IO/DKHOCTHBIX /Nl B yacTHOCTH, B cofiep>kaHnm cT. 161 3akoHa Ne
1580 monHomouns TocymapcTBeHHOrO coBeTa ObUIM Ha3BaHbI 37 pas, 31 pas
oIlpefiefieHa KOMIIeTeHIMS Pa3/INYHbIX MUHUCTEPCTB, U TPYKAbl CoBeT uc-
HIO/THUTENbHBIX JIellyTaToB” Ha3BaH B KayeCTBe OpraHa, OCYIIeCTB/IAIONIEr0
pasmuuHble GopMbl oreku. KpoMe Toro, B kKayecTBe JO/DKHOCTHBIX JINII, Ha-
TIe/IeHHBIX IIOTHOMOYVAMM B cpepe aiMUHICTPATUBHO OTIeKM, Ha3bIBA/IVCh:
rybepHaTOp MPOBMHLMY VIV paiioHa (47 pas) ¥ MUHUCTP BHYTPEHHUX eI
(ommH pas). B pesynbrare agMmuHucTpatuBHoi pedopmser 2004 roma 3akoH
Ne1580 samenen 3akoH Ne5393. Ananms 84 crareil nocnegHero 3akoHa ykKa-
3bIBaeT Ha COKpalleHue chepbl aMIHUCTPATUBHOI OlleKy. B HeM B KauecTBe
OPraHOB, OCYIIECTBIANIINX OIEKY, 63 pasa YIOMUHAIOTCA pasIuM4YHbIe MU-
HICTEPCTBA, a B Ka4eCTBE JIO/DKHOCTHDBIX /INL], HaleJIEHHBIX ITOTHOMOYMAMU
B cdepe afMUHUCTPATUBHOI OIleKy, 32 pasa rybepHAaTOp MPOBMHIMYU VU
paiioHa ¥ OIMH pa3 — MUHUCTP BHYTPEHHUX JI€L.

¥ VlcomHuUTenbHBIN opran Typuum.
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3aknuyeHve

MynununanbHbple Tpaauuuu B Typryum BOCXOZAT K IepBOI YeTBEPTU
XX Beka. Co3fjaHue 1 pa3BUTHE MHCTUTYLMOHAIbHBIX Ka4eCTB MyHMIIUIIA-
JINTETOB OBITIO OTPAHNYEHO U3-3a IPUMEHSBIIETOCS B TeUeHMe JJOITOro Bpe-
MEHM LIeHTPa/1M30BaHHOro ypasaeHn:. B 2004 n 2005 rogax Ha OCHOBaHUMA
3aKOHOJIATe/IbHBIX aKTOB Obl/Ia IpoBefieHa peopMa MECTHOTO yIIPABJICHMA.
MyHuIIanuTeThl IOTYYN/IN HOBOE PasBUTIE I OOHOB/ICHHbIE CTATYCBI.

IIpaBoBblE OCHOBaHMA CYLIECTBOBAaHMA MYHMIMIIAJINTETOB CBA3AHBI C
IIPaBOBOI CTPYKTYPOJ afMUHICTPATUBHOIO YCTPOICTBA rOCyfapcTBa. 1y-
penikas Pecry6muka IpyMeHsieT JeleHTpa1u30BaHHbIN aIMIHIICTPATUBHBII
CIIoco6 yIpaB/ieHMs B IBYX BapMaHTaX — JleIleHTPAIM3ALVIO YCIyT Y MeCT-
HYIO JelleHTpanusanuo. [Ipy geneHTpanmsanum ycayr aBTOHOMMEN IIOMb-
3YIOTCSI HEKOTOpbIe YUPeX/EeHNs, OTpaHNYeHHbIe TepPPUTOpUENt 00CITyX -
BaHMNA, [JIA JTy4lIero oOKasaHus yciyr. MecTHas JelleHTpanusanys, ¢ Apyroii
CTOPOHBI, AB/IAET COOOJ afMMHUCTPATUBHYI0 aBTOHOMMIO, IIPEfOCTaBLAe-
MYIO JIAIIaM, IIPOKUBAIOIIVM B OIPENIe/IEHHOM PEeruoHe, [/ yAOBIE€TBOPe-
HUS VX OOIUX M COCECKUX MOTPeOHOCTeNT U Jiesl, BBITEKAMOIUX MCKITI0UN-
TEIbHO U3 UX IIOCEIEHNUs B 9STOM MECTe.

Ha ny6nuuHble ropuauyeckye Iuila PacHpOCTPAHAIOTCA ITOTIOXKEHMS
aIMVHVCTPATUBHOTO IIpaBa. TO OOBACHACTCSA TeM, YTO OHU YUPEXK/JAIOTCS
YYpeOUTEbHbBIMI aKTaMJyl, IIO3MLIVIOHMPYIOTCA B paMKaX TOCyJapCTBa,
IPe/ICTAaB/AIT MIYOIMYHYIO BTACTh HA TEPPUTOPUY TOPOJA 1 HaJleTIeHbl CO0-
CTBEHHBIMU ITOJTHOMOYMAMM B cepe OKa3aHVA KUTEISAM YCIYT.

OpHyM 13 IPO6IEMHBIX ¥ BMECTe C TeM BaXKHBIX IIPM3HAKOB B IIOHMMA-
HIUJ MYHUIUIIAIUTETA ABIAETCA afIMMHUCTPAaTUBHAA oneka. OHa o3HavyaeT
KOHTPOJb IJ€HTPAIbHBIX TOCYAAPCTBEHHBIX OPTaHOB HAJl MECTHBIMU aJMH-
HUCTPALMAMU U IELEHTPATN30OBAHHBIMY IOPUAUYECKNMY NUILAMI B YIIpaB-
JICHMM TOCYHAAPCTBEHHBIMU YCIyTraMy B LEAAX OXpPaHbl OOILIeCTBEHHOTO
HopsAAKa 1 obecredeHns HaWIydIlero 1 cOajaHCUPOBAHHOTO OKa3aHMs Io-
CY[apCTBEHHBIX YC/IYT Ha BCEIl TEPPUTOPUM CTPAHbl. AHA/IN3 3aKOHOJATEb-
CTBa CTPaHbI IIO3BOJIAET TOBOPUTH O HAMETHBILEICA TEHAEHIUY K paclupe-
HII0 MECTHOM aBTOHOMUM ITyTEM COKPAL€HMA IPAKTUKN OIEKM.
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ﬂ[@@]@ )XYPHAN BbICLLEW LLKONbl 3KOHOMUKM

XKypHan yupexaeH B Ka4ecTBe ne4yaTHoro opraHa
HaumoHanbHOro nccnenoBarenbCckoro yHmeepcurteTa
«BbICLLEN LWKOJIbl 9KOHOMUKN» C LLeNbIo pacLUMPEHNs
yyactus HAY BLLS B pa3BuTuv NpaBoBOM HAyKK,

B COBEPLUEHCTBOBAHUN IOPUAMYECKOro 06pasoBaHus.

MmaBHbIe 3apauum:

*  CTUMYIMPOBAHUE Hay4HbIX OUCKYCCUI

+  onybnvkoBaHWe Matepunanos No Hanbonee akTyasnbHbIM
BOMpocam npasa

+ copericTBme pedopMe iopuandeckoro obpasoBaHms,
pa3BuTUIO 06pa3oBaTesibHOro NpoLecca, B TOM Ynucne
pa3paboTke HOBbIX 06pa3oBaTesibHbIX KYpCOB

*  YKpEenneHne B3auMOLENCTBUS MEXAY YHEOHbIMUN
1 Hay4YHbIMU nogpasaeneHnamu HAY BLUS

*  yyacTue B pacLUMpPEHUN COTPYAHNYECTBA POCCUNCKNX
1 3apyOEXHbIX YYEHbIX-IOPUCTOB 1 NpenoaaBaTenei

*  BOBJIEYEHME MOJIOAbIX YHEHbIX 1 Npenoaasarenem
B HAY4YHYIO XM3Hb 1 NPodeccnoHanbHoe coobLLECTBO

*  OpraHmM3aums KpyrbiX CTOSIOB, KOHPEPEHLNIA, YTEHUI
M UHBIX MEPOMNPUSATUI

OCHOBHbIE TeMbl:
[MpaBoBas MbIC/b (MCTOPUSA U COBPEMEHHOCTb)
[MopTpeThl y4eHbIX-tOPUCTOB
Poccuitckoe npaBo: COCTOsSIHWE, NEPCMNEKTMBLI, KOMMEHTapUM
CynebHas npakTuka
[MpaBo B COBPEMEHHOM MUpe
Pedopma topramnyeckoro o6pazoBaHns
Hay4Has Xn3Hb
LNCKYCCUOHHBIN KNy6
PeueH3nn

XKypHan paccuuTtaH Ha npenogasaTenen By30B, aCnMpaHToB,
Hay4YHbIX PaBOTHMKOB, 3KCNEPTHOE COOBLLECTBO, MPAKTUKYIOLLLMX
IOPUCTOB, a TaKXE Ha LUMPOKUIA KPYT YnTaTenemn, NHTEPECYIOLLNXCS
COBPEMEHHbIM MPAaBOM 1 ero B3aMOOeNCTBMEM C 9KOHOMUKOMN.

XKypHan BKNIOYEH B NepeyeHb BeOYLLMX POCCUNCKUX
PELEH3NPYEMBbIX HAYYHbIX XXYPHAI0B 1 N3OAHUNA,
pekoMeHa0BaHHbIX Bbicwen atTectaumMoHHOM kommccnen Mum-
HoBpHayku Poccumn ans nybamkaumm OCHOBHbIX HAy4YHbIX
pe3ynbLTaTtoB AuccepTaumin Ha COMCKaHNE YYEHOW CTENEHN
[0KTOpa 1 KanHauaata Hayk no HanpaeneHuio «KOpucnpyoeHums».

XKypHan BbIXOgUT pa3 B KBapTas 1 pacrnpocTpaHAeTcs
B Poccuu, ctpaHax CHIC n panbHero 3apybexbs.

KypHan Bxoaout B Web of Science Core Collection Emerging
Sources Citation Index, Russian Science Citation Index
(RSCI) Ha 6a3e Web of Science. XXypHan BHeceH B creaytoLme
6a3bl faHHbIX: KnbepneHuHka, HeinOnline, Ulrichsweb, Open
J-Gate, Gale.
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ABTOPAM

TPEBOBAHUA K O®DOPMJIEHNIO TEKCTA CTATEWN

MpepcraeBneHHblie CTaTbW [0JSIKHbl OblTb
OPUrIHASIbHBIMK, HE OnybIMKOBaHHLIMY Pa-
Hee B OPYrux rneyatHbix nagaHusx. Crarbu
OOMKHBI BbITh akTyasibHbIMK, 06naaaTs HO-
BM3HOI, comepXaTb BbIBOAbI MCCNEn0Ba-
HUS, a TakXXe COOTBETCTBOBATb YKa3aHHbLIM
HUXe npasunam odopmieHus. B cnydae
HeHagexalero obopmMIeHNs cTaTby OHa
HanpasnaeTca aBTopy Ha 4opPaboTKy.

CraTtbs npeancrtaBngdeTcd B 3J1IEKTPOHHOM
Buae B popmare Microsoft Word no agpecy:
lawjournal@hse.ru

Anpec penakumn: 109028, Mocksa, b. Tpex-
CcBATUTENbCKUI Nep, 3, od. 113

Pykonucu He Bo3BpaLLaioTcs.

O6bem cTaTbm
O6bem cTateii oo 1,5 ycn. n.n., peueH3uin —
no 0,5ycn. n.n.

Mpwu HaGope TekcTa HE0OX0AUMO UCMOSb-
30BaTb WpudT «Times New Roman». Pas-
Mep wpudTa O OCHOBHOrO TekcTa cTa-
Ten — 14, cHocok — 11; Hymepaums CHOCOK
CnnoLlHas, NocTpaHuyHas. TekcT neyaTaeT-
cs 4yepesd 1,5 nHtepsana.

HasBaHue ctatbm

HasBaHve ctatby NPUBOAUTCH HA PYCCKOM
WU aHmMunCKoM a3blke. 3arnaBue [O0J1KHO
ObITb KPATKUM U MHOPMATUBHBIM.

CeepeHuda 06 aBTopax

CeepneHunst 06 aBTopax NpMBOAATCS Ha pPycC-

CKOM W QHITINIACKOM S3blKax:

+ damunus, nms, oT4eCTBO BCEX aBTOPOB
MONIHOCTbLIO

* MOJIHOE Ha3BaHWe OpraHM3aumm — MecTa
paboTbl KaXa0ro aBTopa B MUMEHUTENTbHOM
nagexe, ee noJiHbIM NOYTOBbLI aapec.

*  [OOJMKHOCTb, 3BaHMNe, y4eHas CTeNEeHb Kax-
[Oro aBTopa

* afpec 9NeKTPOHHOM MOYThI A9 KaXA0r0o
aBTopa

AHHOTauusa

AHHOTaUMS1 NPELOCTABNSETCA HA PYCCKOM U
aHMMINCKOM A3blkax 06bemom 250-300 cnos.
AHHOTaUUSA K cTaTbe A0J1XKHA ObITh TOMMYHOMN
(cnepoBaTb NOrVKe ONUCaHUs Pe3ynbTaToB
B CTaTbe), OTpaxkaTb OCHOBHOE coaepXaHune

(NnpeomeT, uenb, MEeTOAOJIOrUIo, BbIBOAbLI
ncenenoBaHns).

CsepeHus, copgepxaiwimecs B 3arnasum
CcTaTbW, HE JOJIKHbI MOBTOPATLCA B TEKC-
Te aHHoTaumn. CnepyeT msberatb JNLLHKX
BBOAHbIX dpas (Hanpumep, «aBTop CTaTbu
paccmMaTpuBaert...»).

UcTopuyeckue cnpaBku, €CAM OHU He
COCTaB/AIOT OCHOBHOE coAepXXaHune O0KY-
MEHTa, onncaHmne paHee OI'Iy6J'IVIKOBaHHbIX
pa60T 1 00LLLEN3BECTHbIE MOIOXEHNS, B @H-
HOTaUnnM He NpuUBOOATCA.

KnioueBble cnoBa

KntoueBble cioBa NPUBOASTCS Ha PYCCKOM
M aHrmuinckom f3bikax. Heobxogumoe Ko-
JINYECTBO KJIOYEBbLIX CJ/IOB (CloBOco4YeTa-
HWIM) — 6-10. KnioyeBble cnosa mam cno-
BOCOYETaHUs OTAENsaoTCa Apyr OT apyra
TOYKOW C 3ansATON.

CHockun

CHOCKM nOCTpaHn4HbIE.

CHockun odopmngiorcs cornacHo TOCT P
7.0.5-2008 «Cuctema cTaHOApTOB MO MH-
dopmaunmn, 6MbNNOTEYHOMY U U3[ATENb-
ckomy peny. bubnmorpaduyeckas ccebinka.
O6wwme TpeboBaHUA M npasBuna COCTaB-
Nennsi»,  yTBepxaeHHomy depepasnbHbiM
areHTCTBOM MO TEXHUYECKOMY pPerynmpoBa-
HUIO 1 MmeTponorun. MNMogpobHasa nHdopma-
ums Ha canTe http://law-journal.hse.ru.

TemaTtuueckasa pyopuka
O6as3aTeNlbHO — KOO, MeXAyHapomaHom
knaccudukaunm YOK.

Cnucok nutepaTypbl

B KOHLIe CTaTbl NPUBOAMTCS CMMCOK NUTe-
patypbl. Cnncok cnemyeT odopmasaTb Mo
FOCT 7.0.5-2008.

CtaTbM peueH3upyloTca. ABTopam mnpe-
[OCTaBNSETCA BO3MOXHOCTb O3HAKOMUTb-
Cca C cogepxaHuem peueHsui. Mpu otpu-
LaTesSlbHOM OT3blBE pPeLeH3eHTa aBTopy
npenocTaBnseTCcss MOTUBMPOBAHHbIA OTKa3
B ONy6/MKOBaHUN MaTepuana.

Mnata ¢ acnupaHToOB 3a NyGMKaunio py-
KOMMcen He B3MMaeTCsl.
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XXV 9CUHCKASA (ANPEJIbCKAY) MEXXAYHAPOOHAA HAYHHASA
KOH®EPEHLUUA NO NPOBJIEMAM PA3SBUTUA SKOHOMUKHN
N OBLLUECTBA

YBaxxaemble konneru!

HauunoHanbHbIM nccnenoBatenibCkUin YHUBEPCUTET «BbiCLuas LKona SKOHOMUKM»
OTKPbIBAET MPUEM 3asBOK C A0KNaA0M Ha ydactme B XXV AcuHckon (Anpenb-
CKOI) MeXAyHapoaHOo Hay4yHOi KoHdepeHuuu no npodnemam pasBUTUS
3KOHOMUKM U o6ecTBa (XXV AMHK).

OcHoBHble Meponpuatua XXV AMHK coctoatca B Mockse ¢ 23 no 26 anpens
2024 r.

B pamkax Tematmnyeckunx HanpasneHunn XXV AMHK 6yayT npeacraBneHbl 1 06CyX-
OeHbl oKnaabl 0 pe3yfbraTax HOBbIX Hay4HbIX MCCNea0BaHMN, 0TOOPaHHbIE HA OC-
HOBe paccMOTpPeHMs 3as8B0oK. Hapsay ¢ aTum koHdepeHuns 6yaeT, Mo CIOXMBLUER -
CS TPaaMLMK, BKIKOYATb 0OCYXOEHWS Hanboee akTyasnbHbIX NPO6IEM SKOHOMUYE-
CKOM, coumanbHOM, BHYTPEHHEN N BHELUHEN NOAUTUKM B PaMKax KpPyriblX CTO/IOB U
aCCOLMMPOBAHHbBIX MEPOMPUATUIA.

Mopatb 3as8BKy Ha y4acTue B Ka4ecTBe cnywatens MmoxHo go 19 anpensa 2024 r.
Bonee nogpobHas nHpopmauusa pa3mMellieHa B pasaene YyacTHMKaMm.

MeponpuaTtus KoHdepeHUMM NPONAYT HA PYCCKOM MU QHIIMACKOM S3bIKe, B OT-
OEeNbHbIX Cy4asix Ha ABYX A3bIKax C CUHXPOHHbIM NEPEBOAOM.

B nHTepecax npmBnevyeHns yHacTHUKOB N3 PasfiNyHbIX PErMOHOB Poccun n mupa, a
TakXe C y4eTOM BO3MOXHOI0 COXPaHEHUS HEKOTOPbLIX OrPaHNYEeHU 3aNNaEeMNoo-
rmdyeckoro xapakrtepa XXV AMHK 6yneTt npoBeaeHa B cMellaHHOM popmare.

B pamkax XXV AMHK, kak 1 B npeablayLume roapl, 6yaet npoBeaeH KOHKYPC 3asiBOK

Ha NoAAepXKy y4acTuss B KOHGEpPeHUMN MONOAbIX uccnegosareneii 3 poccuil-
CKUX PErMOHOB.
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3asBku Ha y4acTue ¢ 40K1aa0oM OyayT NPUHUMATLCS
no cnepylowmM TeMaTUu4eCcKUM HanpaBJsieHUAM:

. BoctokoBepeHne

. lfeorpadus n reonHdoOpPMaLOHHbIE TEXHONOMMN

. demorpadus n peiHkn Tpyaa

. IHCcTpymeHTanbHble MeToabl B 3KOHOMUYECKMX N COLMASTbHBIX MCCREef0BaHNSAX
. KopnopatuneHble prHaHCKI B yCNOBUSX MOOabHbIX BbI3OBOB
. Makp0o3akoHOMMKa 1 MaKpPO3IKOHOMUYECKAsS NOANTUKA

. MexayHapoaHble OTHOLLEHNS

. MeToponornsa akOHOMUYECKOM HayKun

. MupoBas akoHOMuMKa

10. Hayka v nHHoBauum

11. O6pasoBaHme

12. Nonntnyeckmne npoueccsl

13. MpaBo B UMdPOBYIO SMOXY

14. Mcunxonorusa

15. Pa3Butne 30paBoOXpaHeHUs

16. PernoHanbHOE 1 ropoackoe pa3BuTtme

17. MeHegXMeHT

18. CoumanbHag nonutnka

19. CoumoKkynbTypHble NPOLECCHI

20. Counonorusa

21. TeopeTnyeckas akKOHOMMKA

22. YMHbIV ropog,

23. ®HaAHCOBbIE MHCTUTYThbI, PbIHKN U MAaTeXHbIe CUCTEMBI
24. dpMbl N PbIHKK

25. DkoHOMUMKa AaHHbIX

O©oOoO~NOOTh,WN =

Kak nogate 3assBKy Ha yyacTue B ka4ecTBe caywiaresns’?

3asBka nogaeTcs oHnaH B cucteme KoHdepeHuumn HAY BLUS oo 19 anpens
2024 r.

Onnara perncrpayunoHHOro B3Hoca

Ana cnywarenei kKoHbepeHUMn (y4acTHMKOB 6e3 A0kaaa) cymma permcrpaum-
OHHOro B3Hoca cocTaBnsieT 3 000 py6nei. [NoapobHee 06 onnarte perncTpauyoH-
HOro B3Hoca B Paspgene «Onnata y4actns».

Bce ocTanbHble y4acTHUKM OCBOOOXAAKOTCS OT ynnaTtbl PernctpaumoHHOro
B3HOCA, BT. Y.:

+ CTYOEHTbl/acnmMpaHTbl BCEX BY30B (NpW NpeabsiBieHN CTyAEHYECKOro buneTa);

« cotpyaHuku HAY BLUS (npu npeaocTaBAeHnn KapTOYKM COTPYAHNKA);

+ YHACTHUKW, NpurnaweHHble MNMporpaMmMHbiM 1 OpraHn3aumMoHHbIM KOMUTETA-
MU KOHDEPEHUMN.

MoapobHasa nHdopmaums 06 yCnoBusx onnaTtel PerMcTpauyoHHOro B3HOca npesa-
CTaBfieHa Mo Cchifke.
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