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AHHOTAUMA

B nokTpuHE npuCyTCTBYIOT CaMble pasfnyHble NOAXOAbl K MOHUMAHWIO MPUHLMIMOB
MeXAYHapO4HOro npasa, UX Posv B PEryanpoBaHnmM MeXrocynapCTBEHHbIX OTHOLUEe-
HuIi. iccnepoBaHme NpUHLMNOB MEXAYHAapPOAHOM npasa no 60sbLIe YacTn CBOOUTCS
K PaCCMOTPEHMIO €r0 OCHOBHbIX MPUHLMMOB, COCTaBMSIOLLMX OCHOBY MEXAyHapOoLHOro
npasonopsaka. BmecTe ¢ TeM NpuHLUMNLI MEXAYHaPOLHOIro npasa —saBJieHne MHOrorpaH-
Hoe. BbisiBneHve npaBoBOi NpMpoabl MPUHLMNOB MEXAYHAPOOHOMO Npasa, PackpbiTue
VX CYLLHOCTW M MHOTOrPaHHOCTU HOCAT Kak TEOPETUYECKUI, TaK 1 MPUKNAAHON XapakTep.
HacTosiasn paboTa nocesLeHa UcciefoBaHMO NMPUHLMMNOB MeXAYyHapOAHOro NpaBa kak
COLMaNIbHOrO 1 NPaBOBOro ABeHUs. HecMoTps Ha nx pyHOAMEHTaNbHbIA, CTabWUIbHbIN
Xapakrep, nokasaHa BO3MOXHOCTb 1X aBosoumu. NpreeaeHa knaccndukaums npuHLn-
MOB MeXAyHapOLHOro npasa, No3BOJIAIOLLASA NOJSIHEE PACKPbLITb PA3/INYHbLIE UX CYLLIHOC-
THbIE CTOPOHBbI, cneuuduryeckre 4epTbl. Ha OCHOBE AMaNeKkTMYecKoro noaxona, a Takxe
MNCMNONb30BaHNS 0OLLEHAYYHbIX METOLAOB UCCNEA0BAHNSA N3YHEHO COoAEpPXaHNe pasnmy-
HbIX BUOOB MPUHLMMNOB MeXAyHapOoaHOro npaesa. lNokasaHa ux posib B PeryimpoBaHmin
MEXroCy4apCTBEHHbIX OTHOLLEHWI 1 B MPaBONPUMEHNTESIbHOM NpakTuke. bonbLuoe BHU-
MaHune yaesneHo UCCNefOoBaHUI0 HOPMAaTUBHOCTU MPUHLUMUIMNOB MEXAyHApOL4HOro npasa,
VX pasfinyHbIX BUOOB. PaccMoTpeHa npasoBas npmvpoaa NpyHUMNOB MeXAyHapoLHOro
npasa, MMeLMX NMMCAHYI0 1 HENMcaHyto GOpMbl CBOErO CYLLECTBOBAHUSA N Bblpaxe-
HWS. [okasaHbl TPYAHOCTU BbIBEAEHUS HEMUCAHBIX MPUHLMNOB MEXAYHapOOHOro npa-
Ba BCKPbITa B3aMMOCBS3b MPUHLUMMOB, HALleALLUNX OTPaKEHME B PA3/INYHbIX MCTOYHMKAX
MeXAyHapooHOro npaea, MeXAyHapoOHbIX OOblYasx, MeXAyHapOoOHbIX AOroBopax, a
Takxe B 06LWMX NpyHUMnax npaea. NokasaHo, YTO NPUHLMMBLI MEXAYHAPOAHOro npasa
ABNSAIOTCHA BaXHOW NMPaBOBOM KaTteropmen, CAOXHbIM M MHOIOMJI2aHOBbLIM COLUMabHbIM U
NpaBoBbIM SIBNEHMEM, BA30BbIM PETYIATOPOM MEXIOCYAAPCTBEHHbLIX OTHOLUEHWIA; OHU
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coepXaT OCHOBHbIE MAEN 1 NOAXOAbl, OTpaxalrolme COCTOsAHNE 1 NoTpebHOCTU pas-
BUTUS MEXrOCY4apCTBEHHbIX OTHOLLEHWNA, XWU3HEHHO BaXHbIX WHTEPECOB MMPOBOMO
CO00LLIeCTBa, €ero HPaBCTBEHHbIE U MOMUTUYECKME YCTAaHOBKM; OKasbiBaloT pelualoLlee
BO3AEWCTBME Ha pa3BUTME CaMOro MeXAyHapoaHOro Npaea; NpeaonpenensaioT CTPyKTy-
Py MEXroCyaapCTBEHHbIX OTHOLLEHWN, X CUCTEMHOCTb U CTabWNbHOCTb. [10AYEPKHYTO,
4TO 6€3 NPUHLMMNOB HEBO3MOXHO MOJIHOLEHHOE YHKLIMOHMPOBAHME MEXAYHAPOAHOrO
npaBsa, a Takxxe NnpaBonpUMeHNTENIbHas 1 NPaBOTBOPYECKas AeATeIbHOCTb.
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Abstract

In the doctrine, there are a variety of approaches to understanding the principles of
international law, their role in regulating interstate relations. The study of principles in
international law for the most part comes down to the consideration of its basic principles
that form the basis of the international legal order. At the same time, the principles
of international law are a multifaceted phenomenon and include their most diverse
types. Revealing the legal nature of the principles of international law, revealing their
essence and versatility is both theoretical and applied. The work is devoted to the study
of the principles of international law as a social and legal phenomenon. Despite their
fundamental, stable nature, the possibility of their evolution is shown. A classification
of the principles of international law is presented, which makes it possible to more fully
reveal their various essential aspects and specific features. On the basis of the dialectical
approach, as well as the use of general research methods, the content of various types
of principles of international law is presented. Their role in the regulation of interstate
relations, law enforcement practice is shown. Much attention is paid to the study of the
normativity of the principles of international law, their various types. The legal nature of the
principles of international law, which have written and unwritten forms of their existence
and expression, is considered. The complexity of deducing the unwritten principles of
international law is shown. The interrelation of the principles reflected in various sources
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of international law is presented: international customs, international treaties, as well
as those presented in the general principles of law. It was shown that the principles of
international law: are an important legal category, a complex and multifaceted social and
legal phenomenon, the basic regulator of interstate relations; contain the main ideas and
approaches that reflect the state and needs of the development of interstate relations,
the vital interests of the world community, its moral and political attitudes; had a decisive
influence on the development of international law itself; predetermine the structure
of interstate relations, their consistency and stability. It is especially emphasized that
without them the functioning of international law, as well as adequate law enforcement
and law-making activities, is impossible.
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international law; norm of international law; principle; sources; international customs;
international treaties; general principles of law.
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BeepeHue

[ToHATME «ITPUHIVIIBI IPaBa» ABJIAETCA OHON U3 6a30BbIX IOPUANIECKNX
Kateropuii. OHM BBICTYTIAIOT B Ka4eCTBE HECYIell KOHCTPYKLIMM, Ha KOTOPOIi
IIOKOATCA U Peanu3yTCA He TOJIbKO OT/Ie/IbHbIE HOPMBbI IIPaBa, MHCTUTYTHI
WIY OTPAC/IN, HO U BCA CUCTEMA IIpaBa. IIpyHIMIEI IpaBa C1y>KaT OCHOBHBIM
OPUEHTPOM BCeN IPaBOTBOPYECKOI, IPaBOIIPUMEHNUTEIBHOI 1 IIPaBOOXpa-
HUTEIbHOI JeATeNbHOCTI TOCYapCTBEHHBIX opranoB. OT cTeneHn ux cob-
TIONEHNUA B IPAMON 3aBUCUMMOCTY HAXOJATCA YPOBEHD C/IAXKEHHOCTH, CTa-
6unbHOCTN 1 9P deKTUBHOCTY MPaBoBoil cuctembl [Mapuenko M.H., 1996:
295]. Yka3aHHOe NPVMEHVIMO ¥ K IPMHIUIIAM MeXAYHAPOIHOTO IIpaBa, KO-
TOPBIM OTBOJAMTCA Ba)XHas POJIb B PEryIMPOBAHUM MEXIOCYJAPCTBEHHBIX
oTHoueHMA. [To cy TV OHM TPOHM3BIBAIOT BCIO MEXKYHAPOJHO-IIPABOBYIO CIC-
TeMy. BplAcHeHMe ITpaBOBOI NPUPOABI IPUHLINIIOB MEXIYHAPOLHOrO IIpaBa
ABJISIETCS OHOV M3 aKTYya/lIbHBIX IIpo6ieM npaBonpuMmeHeHns. Hepenko oHn
He VIMEIOT MICbMEHHON (POPMBI 3aKpeI/IeHNsI, BBIBOATCA C HOMOIIBIO fIeTyK-
LU U3 HOPM KaK MEXXYHapOJHOIO, TAK ¥ BHY TPUIOCYIAPCTBEHHOTO IIPaBa.

VccnenoBaHIO CYIIHOCTY IPUHIIMAIIOB TIpaBa YAeNsaIoCh O0/blIoe BHI-
MaHMe KaK B Hallleil cTpaHe, Tak ¥ 3a pybexom. [Ipobrmema mx HaydHOrO
OIIpefie/IeHNs, a TAaKXKe BOIPOCHI ITOCTPOEHMA CUCTEMbI IPUHLUIIOB IIpa-
Ba, UX JIeIEHUs Ha BUJIbI, XaPaKTEPUCTUKY OT/EIbHO B3ATBIX IPUHIMIIOB U
TPYIII IPMHIMAIIOB B Pa3HO€ BPeMS CTAaHOBWINCDH IIPESMETOM MCCIENOBaHNUA
[CmupnoBa A.B., 2020: 3]. HeogHOKpaTHO IPUMHLMIIBI IPaBa CTAHOBUIVCH
00BEKTOM PacCMOTPEHNA MHOTUX HayYHBIX PaboT, HOCBAIEHHBIX 00IIeTeo-
peTndyeckuM npobremam npasa. Cpeay OTe4eCTBEHHbBIX YYEHBIX BBIJIETIAIOT-
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cs1 pabotsl C.C. AnekceeBa, M.J. Baittuna, A.J1. bo6pinesa, H.M. Barunoii,
A.B. BacunbeBa, B.M. Bensaxuna, A.b. Benreposa, H.B. Butpyka, II.A. Ke-
pumosa, C.A. Komaposa, A.B. KonoBanosa, B.B. JlazapeBa, O.9. Jlelicra,
H.C. Manensna, I'H. Manosa, M.H. Mapuenko, H.J1. Marysosa, JI.A. Mopo-
soBoit, B.C. Hepcecanua, B.[I. IlepeBanosa, A.C. IIuronkuna, C.B. Ilonenn-
Holi, A.B. Ilonskosa, B.H. IIporacosa, A.B. CmupHaosoit, A.C. CugopkuHa.

ViccnepoBaHue NpMHIMIIOB MeXXAYHAPOJHOTO IIpaBa KaK pa3HOBUIHOCTH
IPUHIIAIIOB IIPaBa MOXKHO BCTPeTuTh B paborax A.X. Abammpagze, JLII. Anyd-
puesoii, PJI. bobposa, I1.E. 3emckoBoit, A.H. Bouterskaunna, V.. Jlyka-
myka, [.VI. Tynkuna, E.T. Ycenko, C.B. Yepunuenko, O.C. YepHuueHnko,
H. Anumnortu, 4. bpaynnu, I. Kenbsena, JI. Onnenreiima. K coxanenuto, B
TOKTPUHAIBHOI U Y4eOHOI TUTepaType OCHOBHAS YacTh PabOT YYEeHBIX B 00-
JTaCTV MEXYHAPOJHOrO IpaBa OblIa COCpejoTOYeHa Ha PAaCCMOTPEHMN OC-
HOBHBIX, peXXe — JIPYTUX OOIIeNpU3HAHHBIX NPYHINIIOB MEXYHAPOJHOTO
npasa. B mocenHee BpeMs npucTanbHOE BHUMAaHNE CTAIO YAEIATHCA 00IUM
IPUHIUIIAM IIpaBa B CBA3M C Pa3pabOTKOI MEeTOROOrMY UX BbIsABIeHns Ko-
MIUCCHel MeXXYHApOIHOTO IIpaBa. BMecTe ¢ TeM McCIe0BaHUIO IPYHIINIIOB
MEeX/[yHapOJ[HOTO IIPaBa, B IIe/IOM, VX IIPABOBO IIPUPOJiE Y KIAcCUPUKAII,
pPONM ¥ 3HAYMMOCTM B MEXJYHAPOJHO-IIPAaBOBOM pPeryIMpOBAHNUM YHeA-
JI0Ch HEJOCTaTOYHO BHUMaHMA. VIccnenoBaHye JaHHBIX BOIIPOCOB Ha OCHOBE
MCTIOTIb30BAHMsI OOIIMX M CIIeIiaIbHbIX METO/JOB TIO3HAHN, Ha Halll B3IJIA,
ABJIAETCA BeCbMa aKTyaIbHBIM KaK IS HayKM, TaK U IPAaKTUKIU.

1. MpuHUMNbI MEeXAYHapPOAHOro npaea
Kak couumanbHOe U NpaBoBoOe fiBJIeHne

ViccnepoBanue faHHBIX NMPUMHIVUIIOB BaXHO KaK A HayKM, TakK U 1A
npakTuKy. [IpyMHIMIIBI Kak colmanbHOE AB/IEHNEe — 9TO OCHOBOIIO/IATaloIye
ujien, IOAXOMbI, B COOTBETCTBMIU C KOTOPBIMU OOILECTBO OPraHU3yeT CBOIO
IeATeIbHOCTb. TepMIUH «IIPUHIUI» IPOU3OIIeN OT JIaT. Principium — OCHO-
Ba, Hayas10. B cBOIO ouepeyb Kak IIPaBOBOE SABJI€HNE IPUHILMIIBI BBIPAXKAIOT
CYIIHOCTD IIPaBa, OIPefe/IAI0T CofepKaHye IpaBa M OOLIVI XapakTep Ipa-
BOBOTO peryI1poBaHys 00IeCTBEHHBIX OTHOIIEHMII. B 060611eHHOIT hopme
IPMHLMIIBI ITpaBa BbIPAXKAIOT CYIIHOCTb HOPMATUBHOI CHCTEMBbI, €€ XapaK-
TepHbIe YepTHI U IieJieHalpaBieHHoCcTh [JIykamyk V.V, 1997: 84]. Onpepe-
nAplee 3HAYeHMe OHYM MMEIOT 1A MeXaHM3Ma IIPaBOBOTO peryl1MpoBaHMA,
IeICTBEHHOTO €ro QYHKIVIOHMPOBAHYIA.

«[IpMHIUIIBI MEXXIYHAPOJHOTO ITpaBa» — BeCbMa eMKUII IO COfIePYKaHNIO
TePMIH, KOTOPBIM 0003HAYaI0TCAA CaMble Pa3HOOOpa3HbIe, HO PV 9TOM BaXK-
Hble 1 00lIe3Ha4YMMble ITPAaBUJIA TIOBEfIeHNs YIACTHIKOB MEXIOCYAapCTBEH-
HBIX OTHOIIEHWJI, 3aKPEIJIEHHbIEe B MEXYHApPOIHOM IpaBe. B mokTpune n
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IPaKTUKe HEPEeIKO MOXKHO BCTPETUTD (pas3y «IIPUHLIMAIIBI X HOPMBI MEXY-
HApOJIHOTO IIpaBa» WM Pasfie/IbHO — «IIPUHIUIIBI MEXYHAPOJHOTO IIpaBa»
U «<HOPMBI MeX/IyHapOJHOTO IIpaBa». BMecTe ¢ TeM eCTb caMble pa3IMyHble
MHEHUs B BOIIPOCAX COOTHOIIEHN TEPMIHOB «ITPYHILIUAIIBI» ¥ «HOPMBI».

Hamnbornee pacripocTpaHeHo yTBepK/ieHMe, YTO IIPMHIUII IIpaBa ¥ HOpMa
IpaBa — 9TO OJJHO M TO XKe SIBJIEHME, ¥ COOTHOCATCS OHM KaK ofliee U 4acT-
Hoe. EcTb MHeHue, 4To, KaK 1 B JII000J IPaBOBOJI crcTeMe (KaK BHYTPUTOCY-
IapCTBEHHOII, TaK ¥ MeXXAYHAPOIHOIT) — 9TO HOPMBI IIpaBa, HO 60yee BbICO-
KOTO YPOBHA 1 OOIIIero XapaKTepa, BBICTYIAMINE KaK OCHOBOIIO/IATAOIIVIe
npasuia nosefeHus cyovekToB [Kysuernos B.J., Tysmyxamenos B.P, 2007:
187, 188]. A.B. CMupHOBa IO{Y€PKMBAET, YTO IPUHIUIIBI IPAaBa OT/INYAIOT-
Cs1 OT IPYTUX IIPAaBOBBIX HOPM PYHAMEHTAIbHOCTDIO, CTEIICHbI0 0000IIeHIs
(abcTpakmyi), CTabMIBHOCTDIO U YCTONYNBOCTDIO, 3HAYMMOCTBIO /I BCETO
Ipoliecca mpaBoBoro perymposanns [CyvupHoBa A.B., 2020: 6].

B xoMMeHTapuu K BbIBOJAM, OATOTOB/IEHHBIM KoMiuccueit MexxyHapof-
HOTO ITpaBa O BBIABJIEHNY MEXYHAPOJHOTO OOBIYHOTO IIpaBa, IO4epKIBa-
JIOCB, YTO HOPMBI OOBIYHOTO MEXAYHAPOZHOTO IIpaBa MOTYT ObITb Ha3BaHBI
«IIPUHLIMIIAMI» BBUJY UX O07tee 06111ero 1 60/1ee OCHOBOIIO/IATAOIETO XapaK-
tepa'. B pemennn Kamepsr Mexxgynapogsoro Cyga OOH B cBs3u ¢ Bompo-
COM O JIeTVIMUTALMY MOPCKUX IIPOCTPAHCTB YKa3bIBaeTCsA, YTO OOBENVHEHNe
HOHATHI «<HOPMBI» U «IIPYHLMIIBI» — 9TO He 0ojlee YeM B3auMO3aMeHseMoe
MICTIONIb30BAHME JIBYX BBIPKEHMII /IS Ilepefjadlt OfHON U TON Ke MUJeu, 110C-
KOJIbKY B JAaHHOM KOHTEKCTEe TePMIH «IIPVHIUIIBI» BHO O3HA4YaeT IPVHIUIIBI
IIPaBa, T.€. BK/IIOYaeT TaK)Ke HOPMbI ME&XKYHAPOJHOTO IIpaBa, IPYMEHUTE/TbHO
K KOTOPBIM VCIIONb30BaHME TEPMIUHA «IIPVHLUIIBI» MOXKET OBITH OIPaBIAaHO
BBUJY UX «60j1ee 00111ero u 60j1ee OCHOBOIO/IATAIOIIETO XapaKTepar”.

[V1. TyHKMH oTMeYaJ, YTO JOKTPMHA MeXIYHapOJHOTO IIpaBa 1 MpaKTH-
Ka TOCYZIapCTB MICXOAAT U3 TOTO, YTO IPMHINIIAMI MEXKJYHAPOILHOTO IIpaBa
ABJIAIOTCA HOPMBbI, OT/IMYAIOLINECA OT JPYTUX HOPM MEXIYHapOJHOTO IIpaBa
TOJIBKO T€M, YTO OHU MMEIOT, KaK IIpaBIUIo, 6ojiee 001Nt XapaKTep 1 3aTpa-
TMBAIOT IJIABHbIE BOIIPOCHI MEX/1yHAPOJHBIX OTHOILEHMI, @ YeTKOTO pasrpa-
HIYeHMS MeXAY HNpMHIUIAMM ¥ HOopMamu He cymectsyer [Tynkuu I,
1994: 106]. EcTb e1je TouKa 3peHMs, YTO aOCTPAKTHBII XapaKTep IPUHINIIOB
IpaBa IPOABJIAETCS, B YaCTHOCTM, B TOM, YTO OHM OXBATBIBAIOT OOJIBIINIT
KPYT >KM3HEHHBIX CUTYaLMil, 0OCTOATENbCTB, KOTOPbIE BBICTYNAIOT YCTIOBU-
SMJ COBEpIIeHMS VIV BO3JeP>KaHNA OT COBEpIIeHNs KaKUX-TM00 HeyiCTBII
(6esmeiictus) [Ipu6 B.B., [Tanuenko B.1O., 2021: 353]. VimeeT mecTo U mpo-
TUBOIIONIO>KHAS TOYKA 3PEHMs, COITIACHO KOTOPOI IIPUHIUII ITpaBa He ABJIA-

! Tox. OOH. A/73/10. C. 137.

? Delimitation of the Maritime Boundary in the Gulf of Maine Area, Judgment, I.C.J.
Reports 1984, p. 246, 288-290, para 79.
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eTCsl HOPMOJI IIpaBa, 4TO OH He pelllaeT ¥ He JO/DKEH pellaTh Kakue-mmbo
npakTudeckue 3agaun [Konosanos A.B., 2023: 114].

O conyanbHOI 3HAYMMOCTI MEXIYHAPOJHOTO IIpaBa C/IeflyeT 3aMeTUTb,
9YTO OHO He MOXKET CYILIeCTBOBATh U Pa3BMBATHCS BHE NOTPeOHOCTEIT TOCY-
HapcTB 6e3 COOTBETCTBYIOIIETO IPABOCO3HAHUSA YIEHOB MUPOBOTO CO00-
mecTBa. BosHMKHOBeHNE U QYHKIMOHMPOBaHME MEXAYHAPOJHO-TIPAaBOBBIX
IPUHIIAIIOB HOCAT ICTOPUYECKI 3aKOHOMEPHBIIT ¥ 00 EKTUBHO-00YC/IOB/IEH-
HBII XapakKTep. He IpMHINIIBI TOPOXXJAIOT COLMA/IbHBIE CUCTEMBI, YTBEPIK-
man VL.V Jlykamyk, a UICTOpu4ecKue yCIOBMS BbIABUTAIOT TpUHIUIBL. OHI
TaKOBbI, KAKOBa 310Xa [HyKamyK MN.I., 1997: 83]. Tax, IIPVHLNIIBI CYBEPEH-
HOTO PaBEHCTBA FOCY/IapCTB, HENPUMEHEHNA CUJIBI M YTPO3bI CUION, PaBHO-
IpaByA U CaMOOIIPeeNIeHN HAPOJJOB, MUPHOTO Pa3pelleHN s MEeXLYHAPOS-
HBIX CIIOPOB U PAL, APYTUX OCHOBHBIX IIPMHIMIIOB MEXIYHAPOLHOIO IIpaBa
ObLIM BOCTpeOOBaHBI XO[IOM pa3BUTHs YenoBedecTBa B XX Beke. OHM ObUIN
00YC/IOB/IEHBI B TOM 4ICIIe ¥ MToramMy Bropoit MupoBoit BOJIHBI, HALIUIN 3a-
KpereHne B 1945 1. B Ycrabe OOH 1 BO MHOTMX APYTUX MEXIYHapOJHBIX
moroBopax. IIoTpeOHOCTD ¥ BO3MOXKHOCTD VICC/IENOBAHNSA Y VICIIONb30BAHNS
KOCMOCa Ha 0J1aro BCEro 4eJIoBeYeCTBa Peann3oBalich B COOTBETCTBYIOMINX
IPMHIUIIAX MEXYHapOJHOIO IpaBa, HallefUINX oTpakeHue B JloroBope
0 NPVHIMNIIAX JE€ATEIBHOCTY FOCYIAapCTB II0 MCCIENOBAHNIO U MICIIO/Ib30Ba-
HVI0 KOCMIYECKOTO NTPOCTPAHCTBA, BK/Ito4as JIyHy u apyrue HebecHble Tena
(1967), KoTOpble 3aTeM CTajV OOIIePU3HAHHBIMIU.

B xome pa3BuTusA denoBedecTBa NMPOUCXOAMIO (HOPMMPOBAHNME CAMOTO
PasIMYHOrO pojia NPMHLMUIIOB MeXAyHapomHoro mpasa. dPopmynnpoBku
MHOTUX 13 HIX JOLUIN [0 HAac C JPeBHUX BpeMeH. BMecTe ¢ TeM CIOXMBIINE-
CA IPUMHIMIIBI HE CKOBBIBAIOT Pa3BUTHUA MEXYHAPOJHOTO IIPaBa, €ro HOPM.
[Tpn HemsMeHHOCTU (HOPMYIMPOBOK MHOTMX NPVHIMIIOB MEXYHAPOHO-
IO IIpaBa UX COfiep>KaTeNlbHasA CTOPOHA, OIpefiensAeMas COOTBETCTBYIOIIVIMU
HOPMaMU, HeIPePbIBHO 3BOMIOIVOHNUPYET B COOTBETCTBUU C IOTPeOHOC-
TAMIU PasBUTUA MEXKIOCYHAPCTBEHHBIX OTHOIIeHMIL. Tak, MeXmyHapopHo-
[IPpAaBOBOJ IPMHIUII PaBHOIIPaBYs U CaMOOIIpefe/IeHNsA HapOoB IIePBOHA-
YaJIbHO JIe)Ka/l B OCHOBE HOPM, HAIPaBJIeHHBIX Ha OCBOOOXX/[eHIe HAPOJOB
OT KOJIOHManM3Ma. B HacTosIee BpeMs OH CTajl IOHMMATbhCs B Ooriee mupo-
KOM IIaHE U OXBaTbIBaTb BOIIPOCHI CO3/IaHNA CAMOOIpefeNAIIMcA Hapo-
JIOM CYBEpPEHHOTO TOCYHapCTBa, CBOOOTHOTO NPUCOEAVHEHNs TePPUTOPUI,
Ha KOTOPOI NPOXMBAET NAaHHBIN HAPOX, K HE3aBUCUMOMY TOCYAAPCTBY MU
OoOBeIVHEHVSI C HUM, VWINM YCTAHOBJIEHUA TI0O0TO JPYTOro MOMUTIIECKOTO
CTaTyca, CBOOOTHO OIIpeie/IeHHOTO HapOIOM®.

3 [lekapanys O IPUHIMIIAX MEKAYHAPOLHOTO IIPaBa, KACAIOIUXCS APY>KECTBEHHbIX OT-
HOLIIEHNIT U COTPYAHMYECTBA MEXY TOCYAAPCTBAMU B COOTBETCTBUM € YcTaBoM Opranmsa-
v O6beayHenHbIX Haruit ot 24 okta6ps 1970 r. Available at: URL: https://www.un.org/ru/
documents/decl_conv/declarations/intlaw_principles.shtml (ara o6pamenms: 05.06.2023)

197



lNpaBo B coBpeMeHHOM Mupe

[TpyHUIMIIBI OKa3pIBAIOT BAMAHME Ha IPOTPECCUBHOE Pa3BUTHE BCETO
MEXXTYHApOJHOTO TIPaBa WM €T0 OTZIeNbHBIX 0071acTell, 3aJal0T ero BEeKTOp
M CIOCOOCTBYIOT IOSABJIEHMIO HOBBIX, COOTBETCTBYIOUINMX VX COflep>KaHNIO
HOPM, IPUBOJAIIMX K HOBOMY KaueCTBEHHOMY COCTOSHMIO MEX/[yHapO/[HO-
ro Ipasa.

Henb3sa He 0OTMETUTD, YTO GOPMYIMPOBKM OTHEIbHBIX IPMHIIUIIOB MEX-
JYHapOIHOTO IIPaBa TaKXXe MOTYT M3MEHATbCA U JlaXkKe KapAuHanbHO. Tak,
OPUHLUII, JOINYCKAIOWMI paspellleHre MeX/yHapOJHBIX CIOPOB, B TOM
YJIC7Ie ¥ BOEHHBIMM CPe[CTBaMM IIOMEH:AICA Ha MPMHINII BO3JIepP>KaHUsA TO-
Cy/lapCTBaMM B X MEX/IyHapOJHBIX OTHOLIEHMAX OT YTPO3bl CUJION UK ee
IpYMEHEeH) KaK IPOTUB TEPPUTOPHUATIbHOI HENIPMKOCHOBEHHOCTH WU TI0-
TNTUYECKOI He3aBUCHMOCTH M0O0T0 TOCYHapCTBa, TaK ¥ KAKUM-TNO0 Apy-
ruM o6pasom, He coBMecTMbIM ¢ Hemamu OOH. @opmynmmpoBku MHOIMX
0a30BBIX IPUHINIIOB, COCTAB/IAILINX OCHOBY COBPEMEHHOTO MEX/[YHapOX-
HOTO IIPaBa, Ha HAIll B3IJIAM, BPAM M B O/IVDKailIIell MepcreKTNBe M3MeHAT-
cs1. HeBO3MOYXHO IIOBEpPUTD, YTOODI, HAIIPUMe], IPUHINIIBI CyBEPEHHOTO pa-
BEHCTBA FOCYIAPCTB WM TOOPOCOBECTHOCTH COOTIONEHNA MEX/[yHapOIHBIX
0053aTeNIbCTB U3MEHAT CBOE COfiep’KaHMe Ha IPOTUBOIIONIOXKHOE, YTPATAT
aKTYaZIbHOCTDb U MMIIEPATUBHOCTD. ITO MPUBENO Obl K KOPEHHOMY M3MeHe-
HUIO COJiEpP)KaHNUs MEXIOCY/JapCTBEHHbIX OTHOLIEHMI, CYLUJHOCTM CaMOTo
MEX/YHapOJHOTO IIPaBONOPAKaA.

MexyHapogHO-TIpaBOBble IPUHLMIIBI T€CHO CBsA3aHbI C HENPaBOBbI-
M — MOPAJIbHBIMU, IOTUTUYECKMMHU, KOTOPbIE HEPEKO He MOTYT CYILECT-
BOBaTb ITIOPO3Hb. B HMX OJHOBpEMEHHO OTPa’Ke€Hbl KaK HPaBCTBEHHbIE U T10-
MUTUYECKNE TEPBOHAaYasIa IpaBa, TaK M OPUINYIECKII€ OCHOBBI yCTAaHOB/IEHNUA
U TIOfIieP>KaHMsA NOJDKHOTO IPABONOPAJKA. Tak, MOMMTUYECKUIT IPUHIAIL
PaBHOIIPaBMA M CaMOOIPEIe/IEHNA HAapOJOB HE MOXET CYIIeCTBOBaTb BHE
IIPABOBOTO MO/, B CBA3Y C Y€M OH ABJIAETCA M IPaBOBbIM NpuHIMIOM. K mo-
MUTUYECKUM U TIPAaBOBBIM IPMHIMIAM OJHOBPEMEHHO OTHOCAT NPMHIIMII
BEPXOBEHCTBA IIPaBa, yBa)KEHN IIPaB ¥ CBOOO] Ye/IOBeKa I MHOTYE JPYTHe.
Ecnu MopanbHble ¥ TOMUTUYECKME IPUHIMIIBI CYIIECTBYIOT OHOBPEMEHHO,
TO OHM CTAaHOBATCA 6ojiee CTaOWIBHBIMU M ycTOuMBbIMU. Takas B3ammo-
CBAI3b NPUJAET CHUCTEMe MEXKIOCYAAPCTBEHHBIX OTHOILEHMII COOTBETCTBY-
Iolllee Ka4eCTBO YCTOMYMBOCTHU, OTMeTas OT/e/IbHbIE HEXXU3HECIIOCOOHBIE B
COBpPEMEHHBIX YC/IOBMAX HOPMbI MEX/[YHaPOJHOTrO ITpaBa.

2. MpyHUMNbI MeXAYyHAapPOAHOro NpaBa
N UX pa3HOBUAHOCTU

[Tonnmanue TepMMUHa «IIPUHLUI» B MEXIYHAPOAHOM IUIAHE AB/IAETCA
MHOTOIUTaHOBBIM. Krmaccudukamys IpUHIMIIOB MeX/YHapOJHOTO IIpaBa,
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ompepernseMas U30paHHBIM KPUTepUeM, II03BOJIAET MPEeXKie BCETO PacKpPbITh
VIX CYIIIHOCTHBIE CTOPOHBI, II0Ka3aTh UX CIHelduIecKe YepThL.

BosmoykHa cnenymonias kmaccuuKanys NPUHIUIIOB MEXIYHAaPOJHOTO
mpasa:

B 3aBUCHMOCTM OT ICTOYHVKOB, B KOTOPBIX OHM COfIep>KaTCs: JOTOBOPHbIE
IPUHIINAIIBL, OOBIYHbIE IPUHIUIIBI, O01IIe TIPUHIUIIBI IPaBa (B BOIPOCE OT-
HeCeHNs VX K MCTOYHVMKAM MEXIYHapOJHOTO IIpaBa, CYIIeCTBYIOT pasjind-
Hble TOUKM 3PEHI), a TAK)Ke CMEIIAHHBIe, T.€. COTePXKAlliecsi OHOBPeMeH-
HO B Pa3/IMYHbBIX MCTOYHMKAX MEX/[YHAPOIHOTO IPaBa;

ompepessieMble KPYTOM yYaCTHUKOB MeXYHApPOJHO-IIPABOBBIX OTHOIIE-
HUIT: YHUBEpCa/IbHble IPUHLMIBI, T.€., JEVCTBYIOLINE CPey HeOrpaHMYeH-
HOTO 4YJIC/Ia YYACTHUKOB (IIPMHIVIIBI O0IIeT0 MeXXYHApOJHOTO IIpaBa); map-
TUKY/ISIpHBIE (JIOKA/TbHBIE) IPYHINIIbL, AEICTBYIOLINE CPEAU OTPAaHIYEHHOTO
9JC/Ia YYaCTHUKOB;

II0 TeppUTOpUaNbHOI cepe mericTBUSA: BceobIIe, peroHanbHbie (Cy6-
pernoHanbHble) IPUHIINAIIBE; IPUHIIMIIBL, AEICTBYIOIINE Ha TEPPUTOPUN IBYX
VI HECKO/IBKMX TOCYIAapCTB;

110 croco6y (MeToy) IPaBOBOTO PeryMpPOBaHNA: MMIIEPaTUBHBIE U IUC-
HO3UTYBHbIE IIPUHIIVIIIb;

B 3aBUCUMOCTH OT COAEPKaHNMs: IPUHIUIIBI, HOCSIIE OOl XapaKTep,
KOTOPBIM IIO[JYMHEHBI IPYTIe HOPMBI, I KOHKPETHbIE IPUHINIIBL, Y KOTOPBIX
HeT MMOYMHEHHBIX HOPM;

B 3aBMCUMOCTH OT Cepbl paclpoCTpaHeHus: O0IelpaBoOBble, OTpacie-
Bble, MEXXOTpAc/eBble MPUHIUIIBL ¥ MPVHIUIIB MEXAYHAPOJHO-IPAaBOBBIX
MHCTUTYTOB.

PofoBbIM SIBJISIETCSI MOHSTVE «IIPUHLMI MEXAYHAPOFHOTO IIpaBa», BCe
€ro Pa3HOBUIHOCTY HOCAT IIPOV3BOJHBII OT HETO XapaKTep U TECHO CBsI3aHbI
APYT ¢ ApyroM. IIpyHIMIIBI MeXX/YHAPOLHOTO IIpaBa MOTYT OBITh, HATIPUMEP,
OOBIYHBIMI, YHUBEPCATBHBIMMI, BCEOOLIVMY, MMIIEPATUBHBIMY, HOCSIIVIMI
o6LIMiT XapakTep, OOIeNPaBOBBIMIA. BakKHO 3HATH CYLIHOCTHBIE CTOPOHBI
YKa3aHHBIX PasHOBUHOCTEN IPUHINUIIOB M IPUHUMATh UX BO BHUMAaHUe
IIpY [IPaBONIPYMEHEHNN.

2.1. MpuHUMNbI, coaepXawuecsa B pa3siIM4HbIX
NCTOYHMKAX MEeXAYHapOAHOro npasa

[To muenuio A.X. Abamyyze, Korja roBOpsT O MPUHINIIAX B KOHTEKCTE
MEXIYHapOIHOTO IIpaBa, OYEBUIHO, YTO pedb MJEeT O HOPMATUBHBIX 00pa-
30BaHMAX, KOTOpBIE CIefyeT MICKAaThb B MICTOYHMKAX MEXIYHAPOJHOIO IIpaBa
[Abammpse A.X., 2017: 21].

[IpakTyka 3HaeT HeMaso IPUMEPOB 3aKPeIUIeHN: JOTOBOPHBIX IIPUHIA-
0B MeXyHapoHOro npasa. Tak, B cT. 136 Konsennuu OOH no mopckomy
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nHy (1982) 3aKperieH IPUHIUII OTHECEHNA K 001eMy HaC/IeINIO YeoBedec-
TBa TEPPUTOPUN JHA MOPEIl ¥ OKEAHOB I €T0 HefIp 3a Ipefie/laM! HallYIOHAIb-
HOI1 IOPUCIOVIKIVIN U €TO PECYPCBL.

OO6bIYHO-TIPaBOBBIE NPVHIMIIBI COREPXKATCSA B MEXJYHAPOSHBIX 0ObIYa-
AX, ABJIAIUXCA OJHUM U3 OCHOBHBIX MICTOYHMKOB MEXIYHapOJHOTO IIpa-
Ba. B cBO€iT OCHOBE OHM HOCAT YHMBEPCA/IbHBIN XapakTep. Bmecte ¢ Tem us3
0OBIYHO-IIPABOBBIX HOPM I0OBOJIBHO TPYAHO BBIBECTY KAKON-/MOO IIPYHIIAIL.
Kak npaBuiio, orpeyie/ieHHbIIT KPYT JOTOBOPHBIX HOPM COOTBETCTBYIOT OOBIU-
HO-TIpaBOBOMY IpyHLMIY. K 0OBIYHO-IIPaBOBBIM NIPUHIUIIAM, B YACTHOCTH,
MO>XHO OTHECTM IIPMHIIUII HEeBMellaTe/lbCTBa.

Kpome Toro, ecrit ciefoBaTh OHOI 13 TOYEK 3PeHNs, MMEIOLeil MeCTO B JI0-
KTpPYHE — OTHEeCEeHVsI K MICTOYHMKY MEeXX/TYHAPOIHOTO IIpaBa 00X IPUHIIAIIOB
IIpaBa — IPUHIUIIBI MEXXIYHAPOLHOTO IIpaBa MOTYT COAEPKaTbCs U B UX MOJIO-
JKeHMsIX. BMecTe ¢ TeM 001I11ie TPYHIVIIBI TpaBa IMEIOT ABOSIKYIO IIPUPOLY.

B nepBom ciydae oHu pOpMMPYIOTCS Ha HAIMIOHAJIBHOM YPOBHE, BBITEKa-
I0T 13 HETO, OTPakaloT Hal[MIOHAJIbHYIO IIPAaBOBYIO MPAKTUKY U TPAHCIOHU-
PYIOTCS Ha MEX/YHAPOJHDII YPOBEHb IIPU UX COBMECTUMOCTI ¢ HUM. OHI
TaKUM 00pa3oM BBOIATCA B MEKIYHAPOLHYIO IIPABOBYIO CUCTEMY M TEM Ca-
MBIM PEryIMPYIOT MEX/YHapOJHO-IIpaBOBble OTHOIIeHNA. o cyTn oHn oc-
TAIOTCA NPUHLNUIIAMY HAalMIOHA/IbHOTO IIpaBa, COXPAHANT CBOKIO IIPABOBYIO
npupony. B yupennrenbHbIx oroBopax (cTaTyTax) MeX/[yHapOJHBIX Cyae6-
HBIX OPTaHOB, MEX/[YHAPOIHBIX YTOJIOBHBIX CYJOB U TPUOYHA/IOB TaKue IIpK-
HIJUIIBI COCTAB/IAIOT IPYMEHMMOe ITpaBo. VIM ojurHeH onpe/ie/IeHHbI KPYT
HOPM BHYTPUTOCYZIJapCTBEHHOTO MpaBa. K ux 4mciy, B 4acTHOCTI, MOXKHO OT-
HEeCTU CJIOKMBILMECS MEePBOHAYA/IbHO Ha BHYTPUTOCYIAPCTBEHHOM YPOBHE
IPUHIVIIBI TYMaHU3Ma, CyAeOHOI 3alThl HapYIIeHHBIX IIpaB, JOOpocoBec-
THOCTH, CIIPAaBEIIMBOCTH, 3aKOHHOCTU [3emckosa IL.E., 2010: 150].

Bo BropoM ciydae o6miye IpUHOMIIBI TpaBa MOTYT cOPMUPOBATHCA B
pPaMKax MeX/1yHapOJHO-IIPaBOBOJ CUCTeMBIL. 3[IeCh MMEIOT MeCTO TaKue MX
Pa3sHOBMIHOCTU:

IPUHIUIIBI, MTHKOPIIOPMPOBAHHbBIE B JOTOBOPBI U IPYTUE MEXAYHapOJ-
Hble JOKYMEHTbI, HallpuMep, B pesosmonuy [enepanpHoit Accam6bien OOH.
K ux uncny, B yacTHOCTH, OTHOCAT HIOpHOEpPrcKye MPUHIVIIbL, TPU3HAHHbIE
YcraBom Hiopubeprckoro TpubyHana 1 Halllefllie BBIpaXKeHVe B pellleHNN
atoro TpubyHaia, a Takxe noarsep>xaeHHble 11.12.1946 B pesomtonuu 95 (I)
TenepanpHoit Accam6brenn OOH?Y;

IPUHIVIIBL, JIeKalll)ie B OCHOBE 00X HOPM MeX/[YHapOJHOTO KOHBEH-
IIVIOHHOTO W/IM 0ObIYHOTO IpaBa. B gene o mponuse Kopdy MexayHapomHbIit
Cyn OOH mnpuinen K BBIBORY, 4TO 00s3aTe/IbCTBa AIOAHMN OCHOBBIBAIOTCS

*ITlox. OOH. A/CN.4/741. C. 44/67.
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Ha OIpefie/IeHHBIX OOIIeIPY3HAHHBIX IPYHIVIIAX,  MIMEHHO: 3/IeMeHTapHbIe
COOOpakeHNMA T'yMaHHOCTY, KOTOpbIe Jjake B OOJbIIell CTelleHM IO/KHBI
IPOSABIIATbCA B YC/IOBUAX MMPa, YeM BO BpeMsA BOJHBI; CBOOO/Ia MOPCKOTO
COoO61IeHNA; 1 0053aHHOCTD KaXK/IOTO TOCY/IapCTBa He pa3pelaTh yMbIIIIeH-
HO MCII0/Ib30BaTh €r0 TEPPUTOPUIO /IS COBEPIIEHMA IeTHNUIA, HallPaBJIeHHBIX
Ha yIlleM/IeHNe TIpaB IPYTUX TOCY/iapCTB’;

OPMHIUIIBI, IPUCYIINME€ OCHOBHBIM Y€pTaM U OCHOBOIIONIATAIOIIUM Tpe-
0OBaHMAM MeXIyHapOJHO-IIPaBOBOJ cucTeMbl. K MX 4mcny mpuHammexuT
IPUHLMNII COITIACKA Ha IOPUCAMKIINIO, B COOTBETCTBUMU C KOTOPBIM MEX/lyHa-
POJHBII CYeOHBIII OpraH MOXET OCYIIECTB/IATD IOPUCAUKINIO B OTHOLICHUN
TOCYZAapCTBa TOMBKO C €ro cormacus’.

JJoBONbHO YacTO NMPUMHIUIIBI OJHOBPEMEHHO HAXOAAT OTPaKeHME B pas-
NMMYHBIX VICTOYHMKAX MEX/yHapOJHOTO IIpaBa, T.e. HOCAT CMEIIAHHBIN Xa-
pakTep. OOBIYHO-IIPAaBOBbIE U COOTBETCTBYIOIINE VM IOTOBOPHO-IIPABOBBIE
HOPMbI, UMeIOIIe, B TOM 4NC/Ie ¥ XapaKTep IMPUHIUIIOB XMBYT CaAMOCTO-
ATENbHOI XM3HBIO, B3aMIMHO oboramjas Apyr Apyra B XOfie UX 3BOIOLUIL.
B pemenun no neny «Hukaparya npotus CIIIA» Mexxpynapopubii Cyn yKa-
3aJ1, 4TO JlaKe €C/IM JIBa ICTOYHVKA MEX/TYHapOJHOTO IIpaBa MIEHTUYHbI 110
COoflep>KaHMUIO ¥ TOCYAAapCcTBO OepeT Ha cebsa 06g3aTenbCcTBa KaK 110 HOpMaM
0OBIYHOTO ITIPaBa, TaK ¥ IO HOPMaM KOHBEHIVIOHHOTO IIpaBa, STV HOPMBI
IIPOJIO/DKAIOT TTapajlie/IbHOe CYIleCTBOBaHue'.

JloroBopHast HOpMa MOXKeT KOAVPUIMPOBATh OOBIYHYI0O HOPMY MEXJY-
HAapOJHOTO IIpaBa, KOTOpas CyILIecTBOBAIa B MOMEHT ero 3akmoueHn:®. Tak,
00BIYHO-IIPAaBOBOII IPVUHIIVII CYBEPEHHOTO PaBEHCTBA TOCYAAPCTB, KOTOPBDII,
ABJIAACH OOBIYHON HOPMOJ MEXIYHAPOJHOTO ITPaBa, HAIIeT IIOATBEPXK/IeHNe
B Ycrabe OOH, a B fanpHelmeM — BO MHOTYX JAPYTUX MEX/YHapOJHbIX JJ0-
roBopax. [TpuHINII cBO6OBI OTKPBITOTO MOPS, ABJAIOMINIICA OOBIYHO-TIpa-
BOBBIM, Halllell OTpakeHNe B JKeHeBCKOJ KOHBEHIMM 06 OTKPBITOM MOpe
(1958), a mosxe — B Kousennym OOH 1o Mopckomy npasy.

B cBo10 04epenb JOroBOpHasA HOpMa MOXKET IOCTYKUTb OCHOBO «KpJC-
TaJUIM3aLU1» OOBIYHBIX HOPM MEX/[yHapOJHOTO IIPaBa, KOTOPbIe Ha4a/Ii BO3-
HMKATh /IO 3aK/TI0YeHNs JJOTOBOPA MM MOTYT IOJTIOKUTb Hayamo Bceoobueit
IpaKTMKe, IPU3HAHHOI B KauyecTBe IPaBOBOI HOPMBI (opinio juris), n Tem
CaMbIM MOPOAUTb HOBYI HOPMY MEXJYHapofHOro obpryHoro mpasa’. Tak,

>ITox. OOH. A/CN.4/741. C. 51/67.
¢ITox. OOH. A/CN.4/741. C . 53/67.

7Cwm.: Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America), Merits, Judgment, I.C.J. Reports 1986.

8 Mok. OOH. Jox. OOH. A/RES/73/203. C. 5/6.
?Tox. OOH. A/RES/73/203. C. 5/6.
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IPUHIVI YBa>KeH)sI OCHOBHBIX ITPaB ¥ CBOOOJ 4e/I0BeKa, CTaBIINII B HACTO-
Alllee BpeMs YHUBEPCAIbHBIM IIPYHIIUIIOM, OOBIYHO HOPMOI MeX/[yHapOA-
HOTO IIpaBa, cTan GOpPMUPOBATHCS Ha OCHOBE He SIBJIAIOLIEIICS JOTOBOPHBIM
UCTOYHMKOM BceoOueit nexmapanyy npas denoBeka (1948), a Takke Takux
MEXIYHapOIHBIX JOTOBOPOB, KaK EBpoIelicKas KOHBEHLINA O 3alllliTe IIPaB
Je/IoBeKa M OCHOBHBIX ¢B0OOZ (1950), Me>XayHapOAHbI MAaKT O TPakAaHC-
KX VM HOMUTUYECKNX IpaBax (1966) u fpyrye TOroBopsI B 00/1aCTY 3aIMUThI
npaB 1 cBo6o] YenoBeka. OHAKO He BCe JOTOBOPHBIE IIPUHIUIIBI CTAHOBST-
cs1 OOBIYHO-TIPAaBOBBIMU. MeXly TeM 0OBIYHO-IIPAaBOBBIM IIPUHIVIIAM IIPO-
11le CTaTh ellle ¥ JOTOBOPHBIMY IIPUHIMIIAMI MEX/YHapOJHOTO IIpaBa.
BsanMonpoHNKHOBEHME ICTOYHNKOB MEXXYHAPOJHOTO IIpaBa, CofleprKa-
XX OJJMHAKOBBIE HOPMBI, KacaeTcs 1 OOLIMX IPUHLIMIIOB IpaBa. Tak, 06-
M IPVHLINII IIpaBa pacta sund servanda, Kax U3BeCTHO, Hallle/l BOIUIOLIeHVe
B OOBIYHO-TIPABOBOM U HOroBOpHOM ycraBHoM npuHuune OOH go6pocosec-
THOTO COOMIONeHNs B3ATBIX Ha ce0s1 MeX/[yHapOAHBIX 00s13aTenbcTB. V3BecT-
HBIIT OOLINIT IPUHIINII TIpaBa non bis in idem v TOHBIHE SIBJISIETCS OOIUM IIPK-
HIIMIIOM YTOIOBHOTO 3aKOHOJATeNbCTBA OOJIBIIHCTBA CTPaH. [JOIIOTHUTETbHO
OH HallleJl TIOATBEPXK/eHMe B MeXXJyHapOJHOM ITaKTe O TPaKJaHCKUX U II0-
MUTUYECKNX IIPABaX, a TaKXKe CTajl IPYMEHATHCA B MEX/YHAPOJHOM YTOJIOB-
HOM Cy[OIIPOU3BOJCTBE, Hali[i OTPaKeHNe B YIPEIUTEIbHBIX JOTOBOPAX pAfa
MeX/[yHapOIHBIX YTOTIOBHBIX CYZIOB U TpuOyHanoB. [TpuHvmn kiaysyna rebus
sic stantibus, CBOJICTBEHHBIII BHY TPUIOCY/JapCTBEHHOMY IIPaBY, CTAJI TAKOKe 0-
TOBOPHBIM ¥ OOBIYHO-IIPABOBBIM MCTOYHMKOM MEX/[YHAaPOJHOTO IIpaBa.

2.2. MpuHUMNbI, onpepenaemMbie KPyrom y4acTHUMKOB
MeXAYyHapOoaHO-NPaBOBbIX OTHOLLEHUN

O npuHIMITaX MEXJYHapOJHOTO IIpaBa Jallle BCero roBOPAT KakK 06 yHU-
BepCa/bHBIX MPYHIMIIAX MEXJYHAPOJHOTO IpaBa, KOIJia OHM COflepKaTcs B
00IMX MEX/YHApPOIHBIX OOBIYasX VIV IIPEeACTaB/IAI0T coO0i obuye mpu-
HIIMIIBI MEX/[YHApOJZHOTO IIPaBa, I TeM CAMBIM COCTABIIAIOT 00lIee MeXIY-
HapOJ{HOE IIPaBO, 00s13aTeIbHOE /IS BCEX YYACTHMKOB MEKIOCYAaPCTBEHHBIX
OTHOUIEHNT (3a pemKMM MCKIodeHueM). [IoHATHe «06IIero MeXXmyHapos-
HOTO TIpaBa» SBHO OTChUIAET K 001IeMy 0OBIYHOMY IIPaBY, a TAKXKe «OOIIM
OPUHIUIIAM [IPaBa, IPU3HABAEMbIM [[VBI/IN30BAHHBIMYU HAL[USIMI», COT/IAC-
HO II. «¢» CT. 38 Craryta MexxgyHapogsoro Cyma'.

K 4ncny yHuBepcaabHbBIX NIPUHIUIIOB MEX/YHAPOJHOTO IIpaBa MPUHATO
OTHOCUTb MX OCHOBHBIE IPVHIINIIBL, T.€. €ro 00Iye HOPMBI, MMEIOIVe Ha-
ubosee BaKHOE 3HaUYEHE [ BCETO MUPOBOTO COO0OIIeCTBA, COCTABIIAIONINE
UJIeIHYI0 ¥ HOPMaTUBHO-IIPaBOBYI0 OCHOBY CCTEMBI MeXKIYHAPOJHOTO IIpa-

10 Tox. OOH. A/CN.4/73250/79.
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Ba [Ycenko E.T., 2008: 105], ocHOBY coBpeMeHHOTr0 npaBonopsska. OHu Ha-
LI OTpakeHMe npexze Bcero B YcraBe OOH, packpbiThl B [leknapaunn o
NPUHIUIIAX MeX/[yHapogHoro npasa (1970), B 4aCTHOCTY — 9TO IPUHIVIIBI
HeBMeILIaTe/IbCTBA, TEPPUTOPUATIBHOI LIeTOCTHOCTHU U Ap. B mpaBe MexXiyHa-
POZHBIX JOTOBOPOB MOYKHO BBIIE/INTD KaK 00Ijee MpaByIO IPUHINI K0Opo-
COBECTHOCTY TOJIKOBAHVSI MK YHAPOJHBIX JOTOBOPOB, SBJISIOLIUIICS 00BIY-
HOJ HOPMOJ IIpaBa MEXXJyHapOJHBIX JOTOBOPOB.

JIOBOJIBHO 4acTO KOMMYECTBO YYACTHMKOB JNOTOBOPOB HE3HAYMUTEIbHO U
OIIpefieNAeTCA YUCTIOM TOCYAApPCTB, PaTU(UIUPYOIUX TOTOBOP VUM HpK-
COEIMHYBIINXCA K HEMY, YTOOBI OH MOT BCTYIUTDb B cuty. O BceoOUHOCTH
TaKMX JOTOBOPHBIX IPMHILMIIOB HET CMBIC/Ia TOBOPUTh. IloaToMy MOXXHO
TOBOPUTD U O MAPTUKY/ISAPHBIX (IOKa/IbHBIX) NpuHIMIax. OHY MEIOT CUITY
JIVIIb JJ151 TUX TOCYAAPCTB, HO He JO/DKHBI IPOTUBOPEYUTD YHUBEPCAIbHBIM
ocHOBHBIM npuHIMnaM [Mwostepcon PA., Tynkun M., 1989: 24]. B gacT-
HOCTY, 9TO ¥IMeeT OTHOLIEHVe K IPVUHIUIY OTHECEHM K 0011eMy Hac/IeInio
4ye/roBedecTBa JIyHBI U €€ PUPORHBIX pecypcoB. JaHHBIN IPMHLINII HaIleT
3akperieHne B CT. 11 Cornamenns o eATeIbHOCTU TOCYapCcTB Ha JIyHe n
Apyrux HebecHbIX Temax (1979), uMeromiero Bceobiee 3HaYeHNe /I BCETO
mupa. OpHako fjanHoe Cornamenne 10 CUX IOop MMeeT HE3HAYUTe/TIbHOE YNC-
710 Y4aCTHUKOB.

2.3. MpuHUMNbI, pasnuyalolmecs
no TepputopuanbHoi chepe gencrevs

BceoOuye MpMHIMIIBI MEeX/JYHAPOIHOTO IIPaBa, KaK JIOTOBOPHBIE, TaK I
00BIUHbIe, VTN O0Iye IPYHIVIIB IIpaBa IpeJHa3HaYeHBbl /IS IeVICTBMA Ha
TeppuTOpUM BCero Mmpa. K ux umcny, Harpumep, MOKHO OTHECTH KakK J0-
TOBOPHBIN, TaK I OJHOBPEMEHHO OOBIYHO-IIPAaBOBOJ NPMHIUI COTPYLHM-
yecTBa rocygapcrs. VL.V, Jlykanyk B Ka4eCTBE€ TAKOIrO IPUHIIIA BbIJE/AT
IPUHLNII MUPHOTO CYLIeCTBOBaHMsA, KOTOPBIN, 110 €r0 MHEHNIO, BOILIOLAET
IJIABHYIO MJEI0 MEXIYHApOJHOIO IIpaBa — WJEI0 MUPA UM COTPYAHMYECTBA
MEXJy rOCyfapcTBaMy, HECMOTPS Ha CYIIECTBYIOLME MEXIY HUMMU Pas3/in-
uys [Jlykamyk V.., 2005: 323].

VIMeoT MeCTO ¥ perroHasbHble (CyOperroHanbHble) MPUHIMAIBI MEXY-
HApOJIHOTO IIPaBa, B YaCTHOCTY, IPUHIINI — BCTYIJIEHVE >KEHIIMHBI B Opak
WIN pacTOp>KeHMe Opaka WM IlepeMeHa TPaXAaHCTBa MY)XeM BO BpeMs
CyIIecTBOBaHMA OPavyHOTO COM3a He M3MEHAeT ee TPAXAAHCTBA MIN IIPH-
HIUII — JKE€Ha C/IelyeT IPAKJAHCTBY MYy>Ka. XOTsA JOBOJIbHO TPYJHO OL€HUTD,
HOCAT JIV 9TV IPUHIVIIBI OOBIYHO-IIPABOBOI XapaKTep V/IM ABJIATCA 0OIIN-
MI IPUHIUIIAMY TIPAaBa, CBOVICTBEHHBIMM HAl[IOHA/IbHBIM IIPABOBBIM CHCTE-
MaM T'OCY/IapCTB, PACIIONIOXKEHHBIX B COOTBETCTBYIOLIMX PErMOHaX.

203



lNpaBo B coBpeMeHHOM Mupe

[TpyHIUI BO3MO>XXHOCTY AUIUIOMATIYECKOTO YOeXXIIIja, HallleAIIii OTpa-
»KeHue B [aBaHCKOII KOHBeHIIMY O IpaBe yoexuia (1928), MOXXHO Takoke OT-
HeCTM K TAaKOT'O pOJia IPVMHIVIIAM, JeVICTBYIOIIMM Ha TePPUTOPUY TOCYAAPCTB
Jlarunckont Amepukn u Kapnbckoro 6acceiina. [JaHHBIN IpUHINI, HECMOT-
psl Ha OTpaHNMYEHHBIN COCTAB IPU3HAMIINX €ro TOCYAAPCTB, OTPAaHNYMBAET
BCEOOLIHOCTD TPMHINNA TEPPUTOPUATIBHOTO YOEXMIA, pPeKOMEeHIOBaHHO-
ro pesomorueit 2312 (XXII) Tenepanproit Accambnen OOH ot 14.12. 1967.
Yka3aHHbIe IPUHIINAIIBI OXBATHIBAIOTCS BCEOOIMM MIPUHIUIIOM IIpaBa MUCKATh
ybexuIna oT mpec/iefoBaHNs B IPYIUX CTPAHAX Y IO/Ib30BAThCS 9TUM YOKU-
11[eM, OH Hallle/l OTpaXkKeHue B CT. 14 BceoOieit exmapanym npas yesioBeka. 3a-
METHUM, YTO IPUHIUIIAM MeXIYHApOSHOTO IIpaBa MOTYT COOTBETCTBOBATDb He
TOJIBKO HOPMBI, HO U JIPyTVie HOCSIe MeHee 00IIMiT XapaKTep IPUHIINIIbL.

CregyeT IpefIONIOXKUTD, YTO IIPY aHA/IM3€e MEKIAYHAPOILHBIX JOTOBOPOB
C OTPaHMYEHHBIM YVCIOM YYaCTHMKOB VIV HAapPTUKYISAPHBIX (TOKa/lbHBIX)
MeXIYHapOIHBIX 00bIYaeB MOYXHO BBISBUTH IPVHIIMIIBI, CTIOKMBIIVECS Ha
TePPUTOPUM [BYX VIV HECKOIBKMX TOCYAAPCTB U KOTOPbIe HeIb3sl MPIYNIC-
JINTH K PeTrVOHATbHBIM MIPUHIUIIAM MEXYHAPOJHOTO IIpaBa.

2.4. NMpvHUUNbI, pasnunyalowmecs no cnocody (meToany)
NpPaBoOBOro peryiampoBaHus

B mokTpuHe Kak HallMOHA/IBHOTO, TaK 1 MEeKAYHAPOJHOTO IIpaBa 0OBIYHO
VIMeeT MeCTO CYXX/jeHNe, YTO MPUHIUIIBI IIpaBa BCerAa MMEIOT MMIIepaTyB-
HBIIT XapakTep. B MeXXAyHapOfHOM IIpaBe 3TO TOYHO He Tak. OfHM U3 HUX
[eVICTBUTEIBHO HOCST MMIIEPATUBHBII, IPYryie MOTYT MMEThb [JVICIIO3UTUB-
HbIIT XapakTtep. Tak, IPUHATO CINTATh, YTO OCHOBHbIE IPUHIUIIBI MEX/[YHA-
POJ{HOTO IIpaBa, HATIPUMeP, IPUHINUIIBI TEPPUTOPUATIBHOI HETTPUKOCHOBEH-
HOCTH TOCY[APCTB, HEPYMEHEHMsI CUIbL VI YTPO3bI CUJION, CYBEPEHHOTO
paBeHCTBA TOCYAAPCTB, HOCSINE KaK OOBIYHO-IIPABOBOII, TAaK I JIOTOBOPHBIIT
XapaKTep SIBJSIOTCSA MMITEPATVBHBIMY TPUHIUIIAMI.

B Mex/1yHapOoZHOM MOPCKOM IIpaBe CJIOKMIICS B KauyeCTBe OOBIYHO-TIpa-
BOBOTO IIPUHIINII CBOOOJBI OTKPBITOTO MOPSI, IPEyCMaTPIUBAIOLINIT CBOOOLY
IIPaBOMEPHBIX BUIOB AESTENBHOCT TOCYApCTB. YKeHeBcKast KOHBEHIMs 00
OTKpbITOM Mope (1958) moaTBepAmIa Takue BUABL AEATETBHOCTU: CBOOOMY
CYHOXOJICTBA, CBOOOAY PbIOOIOBCTBA, CBOOOAY NPOK/IANbIBATH HOJBOJHbIE
Kabenu u TPyOOmpoBOABI, CBOOOAY /eTaTh Haj OTKPBHITHIM MopeM. OnHa-
ko Konsennusa OOH no Mopckomy IpaBy JOIyCKaeT BO3MOXHOCTb Orpa-
HUYEHNS /I YIaCTHUKOB 9Toil KOHBeHI[MM HaHHO CBOOO/BI, a TOUHEE ee
OT/IeTIbHBIX 9/IEMEHTOB: CBOOOBI PBIOOIOBCTBA, CBOOOBI IPOK/IABIBATH
HO/{BOAHBbIE Kabemyu U TPyOOIPOBOABI, HO B Ipefenax, MPefyCMOTPEHHBIX
nonoxennsimy KouBeniuu. OrpanndeHne cBOOObI OTKPHITOTO MOPSI UMEET
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MeCTO U OTHOLIEHMM 3aIlpeTa OTHETbHBbIX HEIIPAaBOMEPHBIX AEVCTBUII MOP-
CKUX CYHOB (IMPAaTCTBO, HEllpaBOMEpPHble HAIlafleHVs] BOOPY)KEHHBIX CUJI
OIHOTO TOCYZAapCTBa Ha MOpPCKye (PIOTHI APYTOro rocygapcTsa u T.11.). locy-
IAapCTBa HEPEIKO 3aK/II0YAIOT IPYT C APYTOM JIBYCTOPOHHME MEXIYHapOJHbIE
IOTOBOPBI, JOITYyCKAOLIVe Ha B3aVIMHOI OCHOBE JOCMOTP CYZIOB, IIJIaBAOIINX
oy, ux ¢raramy B OTKPBITOM MOpe U IO03PEBAEMBbIX B HE3aKOHHOM 000-
poTe HapKOTUKOB, TEPPOPMU3Me U APYIUX IpecTyNaeHnAX. Takue JOoroBopsl
OTPaHMYMBAIOT IIPUHIUII CBOOOMBI OTKPBITOr0 Mopsi. [loatomy 06 nMmnepa-
TUBHOCTH €T0 AEVICTBUSA BPAL Y MO>XXHO TOBOPUTbD.

2.5. MpuvHUMNbI, pasnuyaloLmecs cogepXXaHuem

Bo MHOruX JOKTpUHAIbHBIX paboTax fie/aeTcs yIop Ha TOM, 4TO IIpU-
HIMIIaM IIpaBa JO/DKEH 0053aTe/IbHO COOTBETCTBOBATH OIIpe/ie/IeHHBIN
KPYT HOpM. B 3aBMCHMOCTH OT cofepKaHVsI HOPMBI MeXIYHAPOLHOTO IIpa-
Ba MO>XHO KBa/IMNUUMPOBATh KaK oOIIye ¥ KOHKpeTHbIe. [Ipy aToM ob1me
HOPMBI IPEAIIOAraloT Hajimdye KOHKpeTHBIX. PaccyxaaT 00 nx nepapxun,
conouHeHVM HOpM. K umemy Takmx oOmmx HOpM OTHOCATCS, HallpuMep,
IPUHIUIIBI CIIPaBe/IMBOCTY, 3aKOHHOCTY ¥ MHOTME JIpyTVie IPVHIUIBL, O
KOTOPBIX TOBOPUJIOCH BBIIIIE.

EcTp Touka 3peHMs, 4TO EVICTBYE MPUHIUIIOB PACIIPOCTPAHAETCS Jake
Ha Te 00/IaCTM OTHOIIEHNII CYyOBEKTOB, KOTOPBIE 110 KaKUM-TMO0 IpuYnHaM
He ypery1mpoBaHbl KOHKpeTHbIMM HopMamu [Kysuenos B.J., Tysmyxamenos
B.P, 2007: 189]. Ho, BuanMoO, Takue MPMHIMIBI IIPEAIONATAIOT JJOIYCTH-
MOCTb IOSIB/IEHsI KOHKPETHBIX HOPM B OyAyIeM.

EcTp NpMHLMIBI, HOCALMMY KOHKPETHBIVI XapaKTep M OTpaKalollye
TOJIBKO IIPVHIMIIBI TOJTBKO KOHKPETHOJ JeATeTbHOCTH. Y TaKMUX NPUHIIN-
IIOB HET COOTBETCTBYIOLIVX MOAYMHEHHBIX MM HOpM. Hanpumep, aTo kaca-
eTCsI TaKUX OOIINX MPUHIUIIOB IIPaBa — HOPM IOPUINYECKOI TeXHUKHU, KaK
HOC/IeYIOMMIT JOroBOp (3aKOH) MMeeT IpMOpUTET Haf mpembiaymuM (lex
posteriori derogat legi priori), crieljuagbHBII JOTOBOP (3aKOH) MMeeT PUOPH-
tet Hap oM (lex specialis derogat generalis). VIHOTIa IPUHIIT MeX/[yHa-
POIHOTO IIpaBa OTPaXkaeT TOIBKO CYTh, MJEOIOTUIO TOTO VI MHOTO BOIIPOCA.
Hanpumep, 9T0 OTHOCUTCA K METOAY CPEVIHHBIX JIMHMII, PACCMATpPUBaEMBIil
KaK [IPUHIUI CIIPaBeIMBOrO pasrpaHNYeHNsI TEPPUTOPUATBHOTO MOPSI CO-
CeJJHMX VIV CMEeXXHBIX TOCYapCTB.

2.6. MpuHuMNbl, pasnuyalowmecs chepoii pacnpocTpaHeHus

[IpyHINIIBI MEXAYHAPOLHOTO IpaBa pas/IM4aloTCsA MMUPOTON cepbl, KO-
TOPYIO OHM OXBaThIBAIOT. OOIIeIIPaBOBBIM IIPUHIVIIIAM CBOJICTBEHEH CaMBblil
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IIVMPOKMIT KPYT PeryIupyeMbIX MU BompocoB. K ux umcny o6pr4HO mpm-
YMC/IAIOT TaKye OCHOBHBIE IPUHIIVIIBIL, KaK IPVHIUI CYBEPEHHOTO PaBeHC-
TBa IOCYJApPCTB, IPUHINII JOOPOCOBECTHOTO COOMIONEHNs, B3ATHIX Ha cebs
MeX/IyHapOHBIX 00s13aTenbcTB. K uncmy o6uienpaBoBbIX NPYHINIIOB MEX-
IYHApOIHOrO IIpaBa TaKXKe MOXKHO IPUYMCIUTD IPUHIVII CyBepeHNUTEeTa
rocymapcTsa. Bmecte ¢ TeM Takue o6uienpy3HaHHbIe OCHOBHBIE IIPYHIINIIBI,
KaK HellpYMeHEHNA CIUJIb, PABHOIIPABYA Y CAaMOOIIpeie/IeH sl HapOJOB, yBa-
JKEHVIs1 OCHOBHBIX IIPaB ¥ CBOOOJ 4e/loBeKa OXBATbIBAIOT PErylIMpoBaHMEM
IIMPOKYE, HO BCe XKe crienyduieckye 06/1acTy MeXToCy/japCTBEHHBIX OTHO-
meHnit. XOTs UX He IPUYNCIIAIOT K CIIelaTIbHBIM IPUHIIMIIAM MeX/[yHapOJ-
HOTO IIpaBa, HO OHY ITOCBSIIEHbI eT0 OT/e/IbHBIM 00/IaCTAM.

K oTpacneBbIM IpMHIMIAM OTHOCSATCS NPVHIINIIBI, CBOICTBEHHbIE KOH-
KPEeTHOII OTPac/yi MeXAYHApOLHOTO IIpaBa. B MeXXyHapogHOM rymMaHuTap-
HOM IIpaBe K VX YMC/Ty NPUHALIEKUT NPVHINII I'yMaHU3Ma, a B KauecTBe
Crlel[MaIbHbIX MPUHIAIIOB — HIPUHIIUII OTPAaHNYEHNs BOIIOILIVX B BhIOOpe
CPE[ICTB BOVHBI, IPVHIIVII 3aIAThI )XePTB BOMHBI U TPAKJAHCKIX 0O BEKTOB
U ip. B MeXXyHapOHOM 5KOHOMMYECKOM IIpaBe — IIPUHIIVII 3aIpeIleHs
IPOTVBOIIPABHOTO 9KOHOMIYECKOTO IPYHY KJeHU A, IPUHIVII CyBePEHUTETA
TOCYIApCTB HaJ VIX IIPUPOLHBIMIU PeCypcaMi X 9KOHOMUYIECKOI AesATeTbHOC-
TBIO ¥ IPUHIUI CBOOOBI BbIOOpa POpM OpraHM3aIy BHEITHEIKOHOMIYEC-
KUX CBsI3€l, IPYHILIMI PAaBHOI OIUIAThl PaBHOTO TPYAA MY)KUMH M >KEHIIVH.
B Me>XpyHapogHOM IPaBOOXPaHUTEIBHOM IIpaBe (MeXIYHapOJHOM YTOIOB-
HOM IIpaBe) — JIVCIIO3UTYBHBII IPYHIMII B3AaMUMHOCT B BOIIPOCAX BBIAYN.

B xaXx[0i1 oTpaciy MeX/[yHapOJHOTO IIpaBa eCThb MHCTUTYTHI, KOTOPBIM
IPUCYIIM CBOYM IPVMHIMIIBI, HO, KaK IPaBWIO, NMOJYMHEHHbIe 00lIeoTpac-
JIeBBIM TIpuHOVIAM. Hampumep, B MeXZYHapOZHO-IIPAaBOBOM WMHCTUTYTE
CY[OXOZCTBA B IIPO/IMBAX COZEP)KUTCS MPVHIUI TPAH3UTHOTO IIPOXOfia. 3a-
MEeTHUM, 9TO MeXAYHApOJZHOEe MOPCKOe IpaBo OOraTo NPMHINMIIAMY IIPaBO-
BBIX MHCTUTYTOB. 1. BpoyH/IM B 06/1acTy 3alUThI IpaB 11 cBOOOJ, Ye/toBeKa
BBIIe/II€T TaKye IPYHIUIIBI, KaK IPUHIVIT HeAVCKPYMMHAIIVIN 10 IIPU3HAKY
pacsl, 3ampelieHre TeHOIU/A U 3alpelleHNe MbITOK U 0eCYeIOBEYHOrO MIN
YHIDKAIOIIETO TOCTOMHCTBO obOpaljeHys 1 HakasaHudA [Brownlie 1., 1990:
528]. B o6mactu 60pbOBI € IPECTYITHOCTBIO /IS OLIEHKY IOPUCAUKIINU TOCY-
[apCTB HEPEIKO MCHONb3YIOT OPUCAMKIINIO, OCHOBAaHHYIO Ha TEPPUTOPUATIb-
HOM, JIMYHOM aKTVBHOM, TMYHOM ITaCCMBHOM IIPMHIIMIIE, OXPAHUTEIBHOM,
yHuBepcanbHoM npyuHiunax [Yepandenko O.C., 2003: 10, 11].

Bmecre ¢ TeM Takoil IPMHIMI MEXYHAPOJHOTO IIpaBa, KaKUM SIB/ISIETCS
IPUHIUI CBOOOABI OTKPBITOTO MOPsI, ABJsAETCA MeXoTpacneBbiM. OH mpu-
CYI MeX/IYHaPOJTHOMY MOPCKOMY IIPaBy U MeX/[YHaPOJHOMY BO3LYIIHOMY
npaBy. [JaHHBI IPVHINII IIpefycMaTpyuBaeT Kak CBOOOIY CYZOXOACTBA, TaK
1 CBOOOZY IO/IETOB HaJ, OTKPBITBIM MOpeM. [IpyHINII HemVCKpUMIHALUN
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IPUCYILL ¥ MEX/IYHAPOZHOMY S5KOHOMUYECKOMY IIPaBY, I MEXAYHAPOSHOMY
IIpaBy IIpaB 4Ye/IOBeKa. B Me>XyHapOIHOM 3KOHOMIYECKOM IIpaBe U3 HETo
BBITE€KAET TAKOJ NPVMHLINII IIpaBa BHYTPEHHErO PhIHKAa EBPOIENICKOro coro-
3a, KaK IIPUHIUI HeJUCKPYMMHALNK TTOCTABIINKA YCIYT B 3aBUCUMOCTH OT
€ro IrpaKIAaHCTBA. AHAJIOTMYHOE MOYKHO CKa3aTb ¥ O IPUHIMIIAX pasjInd-
HBIX 0071acTell MEeXAYHAPOSHOTO [IPaBa, 3aTPAaruBaOLINX IIPABOBOI PEXNUM
VHOCTPAHHBIX TOCYJAPCTB U MX IPaK/JaH, — IPUHINI Hanbosbliero 61aro-
NpUATCTBOBAHNA, IIPUHIIVII HAIIOHAJIBHOTO PeXMMa, ITpedepeHIanibHOro
pexxyMa. ITo He BCe Pa3HOBUAHOCTY IMPMHIIMIIOB MEX/yHapOJHOTO IIpaBa,
HO OHU SIBJIAIOTCSI OCHOBHBIMIL.

Henb3s He cKka3aTb O NMPUHLNIIAX, UMEIOIMX XapaKTep MPUHLINIIOB MeX-
OYHAapOJHOTO «MATKOTO IIpaBa», 3aKPeIIEHHbIX, KaK IPaBUIO, B PeKOMEH-
JaTe/IbHBIX JOKYMEHTaX MeX/1YHapOAHbBIX OPTaHMU3ALMIl ¥ MEeXIYHAPOJHBIX
KoH(pepenyit. OHY He NOANA/IAIOT IO YKa3aHHbIe KATETOPUY, HO OTPaXKaIOT
uJieV, KOTOpble MOTYT HAalITH la/IbHeliIIee OTpaXKeHMe B 00s3aTe/IbHbIX HOP-
Max MeX/YHapOJHOTO IIPaBa, JJOTOBOPHOro (1) OOBIYHO-IIPAaBOBOTO Xa-
pakTepa. [lekapanys MpaBOBBIX IPUHIUIIOB, PETYINPYIOLUX AeATeTbHOCTD
TOCYZJapCTB I10 UCCIENOBAHNIO 1 MICTIO/Ib30BAHMIO KOCMIYECKOTO IIPOCTpaHC-
TBa, IpuHATasA 13.12.1963 pesontorueit 1962 Ienepanbhoit Accam6ien OOH,
IPOBO3ITIACU/IA, B YACTHOCTY, IPUHLUMII MCCIENOBAHMUA M MCIONb30BaHNUA
KOCMMYECKOTO IPOCTPAHCTBA Ha 0/1aro ¥ B MHTEpecax BCEro 4YeloBevecTBa
Y IPYHIVUI HEJOINYCTUMMOCTY HAIMOHATbHOTO IPMCBOEHNA KOCMUYECKOTO
IPOCTPAHCTBA ¥ HEOECHBIX TeJl HU IIyTeM IPOBO3ITIALICHNS CYBEPEHHBIX
IpaB, HU MOCPEACTBOM MM OKKYIALMM, HY JIIOOBIMU IPYTUMU CpPefCTBa-
M. JlaHHbBIE IPUHLNIIBI C HE3HAYNUTE/TbHO KOPPEKTUPOBKOIL B Ja/IbHeIlIeM
Hall/IM OTpakeHMe B JloroBope 0 NMpUHLMNIIAX I€ATETbHOCTU TOCYJapCTB 0
VICCTIEIOBAHNIO U JICIIO/Ib30BAaHMI0O KOCMMYECKOTO IIPOCTPAHCTBA, BK/IKOYAsA
Jlyny u gpyrue Heb6ecHble Tena. [To cyTu MHOTHE TOTIO>KEHIS, TPERYCMOTPeH-
Hble TaHHBIM JJOKYMEeHTaM!, B Hallle BpeMsI CJIOXKVIINCH ellje U KaK OOBIYHbIe
HOPMBI MeXXIYHapOJJHOTO TIpaBa.

3. HopMaTBHOCTbL U NPUMEHUMOCTb NPUHLUMNOB
MeXAyHapoaHOoro npasa

CyljecTByeT pasjnyHOE IOHMMAaHMEe PErylupyolleil poay IPUHIUIIOB
MeX/IYHapOHOr o npasa. BMecTe ¢ TeM B MeX/IyHapOJHOM IIpaBe HbIHE IIpe-
o6aziaeT HOPMAaTUBUCTCKOE OTHOLIEHME K €r0o MPUHINMIIAM KaK K o0ljeMy
PErynAaToOpy MEXIOCYlapCTBEHHbIX OTHOIIEHMIA. 10 MHEHMIO CTOPOHHMKOB
HOPMATMBUCTCKOTO HAIPaB/IeHNA, IPUHINIILI IIpaBa O/DKHBI OBITH IIPSAMO
VI KOCBEHHO 3aKpeIUIeHbl B HOPMaxX IIpaBa, T.e. OHM MOTYT OBITb B BUJE
HOPM-TIPMHLIUIOB 1160 BBITEKATh 13 COBOKYIHOCTV IOPUANYECKNMX HOPM,
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MHaue TepsAeTcs MX Ipuamdeckoe npegHasHadenne [CmupHoBa A.B., 2020:
17]. C.C. AnekceeB ompepe/nan IPUHLNIB KaK BbIpa)KeHHbIE B IIpaBe JIC-
XOZIHble HOPMATVBHO PYKOBOJAIINE Ha4ajla, XapaKTepU3YIOI/e ero Comep-
YKaHMe, er0 OCHOBBI, 3aKpeI/ICHHbIe B HEM 3aKOHOMEPHOCTH O0IIeCTBEHHOII
JKM3HU; CKBO3HbIE MJie, ITIaBHble Haya/la, HOPMATUBHO PyKOBOZAIIVE I10JIO-
xenns [Anekcees C.C., 1972: 102]. ITo ero MHEHMIO, OHM 110 OO/bLIEN YaCTH
BBICTYIIAIOT B Bujie «<HOpM» (HopM-nipyHIMIoB) [Anekcees C.C., 1981: 103].
B cBomw ouepenb A.B. CMupHOBa 0TMeYasa, 4ToO, OTPAXKAACh IIPeX/ie BCero
B HOpPMax IIpaBa, IIPUHINIILI IIpaBa IPOHMU3BIBAIOT U IPOINUTHIBAIOT COOOI
BCIO ITPaBOBYIO XXV3Hb 001IIeCTBa, BCIO IPAaBOBYI0 MaTepnio. OHU XapaKTepu-
3YIOT He TOJIbKO CYIIHOCTb, HO U COJIepP>KaHMe IIPaBa, OTPAXXKAIT He TOIbKO
€ro BHYTPEHHee CTPOEHNE, CTAaTHKY, HO I BECh ITpoIiecc ero npumMmenenus. I1o
muenuio JL.II. AnydpueBori, IpMHIUIBI B MEXAYHAPOJHOM IIpaBe — HOP-
MBI B CTPOrOM IIOHMMAaHMM T€PMUHA, T.e. COOCTBEHHO IIPaBIJIA IIOBEfIeHNUA
CyOBEKTOB MeX/IYHApOJHOTO IIPaBa, yCTaHAB/IMBAOLINE VX B3aMIMHbIE ITpaBa
u obsa3anHOCTY [AHYydpuesna JLIT., 2021: 14].

EcTb TOYKa 3peHNs, YTO HOPMATVBHOCTD IPMHIUIIOB IIPaBa 3aK/I0YaeTCs
B UIX CIIOCOOHOCTH peryIMpoBarh 0OIeCTBEHHbIE OTHOLIEHN, JIe/ICTBOBATh
HEeIIPEPhIBHO BO BpEMEHM HE3aBUCUMO OT BO3HUKHOBEHM A, UISMEHEHUA WIN
IpeKpallleH)ss KOHKPETHBIX IIPABOOTHOIIECHUI, MX 0O0I1e00s3aTe/IbHOCTIL.
Ha HuX BO3/I0XKEHBI IIpeXXJie BCETO Pery/ATUBHbIE (QPYHKLNY, HOJ, KOTOPbI-
MU C/IefiyeT HMOHVMATb OTHOCUTEIBHO 000COOIeHHbIe HAIpaBIeHNUSA OJHO-
POJIHOTO MX BO3JENCTBUA Ha CYOBEKTUBHYIO U OObEKTMBHYIO PealTbHOCTD,
B pe3y/IbTaTe KOTOPBIX IPOMCXOAAT U3MEHeHNA B cepe HOpMATUBHO-IIPa-
BOBOTO PETy/IMPOBaHNA 001LIecTBeHHbIX oTHOMIeHniT [CMmupHOBa A.B., 2020:
114]. BmecTe ¢ TeM OPUHINIIBI IPaBa CIIOCOOHBI PEryINpOBaTh OTHOIIEHNUSA
CaMOCTOATENIbHO, @ He TOIbKO KOHKPEeTM3YsCh B HOpMax mnpasa [[pu6 B.B.,
ITanuenko B.IO., 2021: 351].

[TpyHIMIT MeXIYHAPOTHOTO IIpaBa, Kak U MI00as ero HOpMa, perympyer
OTHOILEHNA MEXJY TeMI WICHAMJ MeX/YHapOIHOTO COOO0IecTBa, KOTOpbIe
7m60 y4acTBOBA/IM B €€ CO3[AHNUM U IIPU3HABAIIN, YTO OHA PACIIPOCTPAHsIET Ha
HIX CBOE JIeVICTBUeE, TNOO0 TPU3HABAIIN Y)Ke TIOC/Ie ee CO3[JaHNs, YTO OHa pac-
IPOCTpaHseT cBoe JeiicTBye U Ha Hux [Yepunyenko C.B., 2014: 82]. Bcem mpun-
HIMIIaM MEXXTYHapOJHOrO IIpaBa IIPUCYLIV BCE CBOJICTBA HOPMBbI IIPaBa, I OHM
HOCAT 00s3aTe/IbHbIIl XapakTep. [IpMHINIBI MEeXIYHAPOJHOTO IpaBa VMEIOT
Te K€ CaMble COfIep>KaTe/IbHbIE 3IEMEHTDI. B c/lydae UX HapylIeHNA BO3HMKA-
€T OTBETCTBEHHOCTb COOTBETCTBYIOLINX CyOBEKTOB IIPABOOTHOIIEHNIL.

[IpyHINIIBI MEeXIYHAPOJHOTO IIpaBa, KaK U JII0Oble €r0 HOPMBI, IMEIOT
pasmmuHble POPMBI BBIpa)KEHMA, KOTOPbIE MPEONpeNieIAIT 0COOEHHOCTI
IpaBoOBOro perymupoBanusd. OpHako pasnuuue B ¢popMax He yMasdeT UX
IOPUJVYECKOI CUIIBL.
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[Incanble TPUMHIUIIBI MEXIYHAPOLHOTO IpaBa 3aKpeIIeHbl B MMCbMEH-
HBIX MICTOYHMKAX, KOTOPBIM IOCYapCTBa TEM VI MHBIM CIOCOOOM NPU/AI0T
IOPUINIECKYI0 00513aTe/IbHOCTD. TaK, HOPMBI-IIPUHIUIIBI, COfiepyKalecs B
MEX/[YHApPOJIHBIX JIOTOBOPAaX, CTAHOBATCA IOPUANYECKM O00S3aTeNbHBIMU B
pesynbTaTe MOAIMCAHNS TaKVUX JJOTOBOPOB, UX paTMUKALVI, IIPUCOeHe-
HUA K HUM WIM VHBIM YCTaHOBJIEHHBIM NOpPAAKOM. IIpuHIMIBI MexX/yHa-
POIHOTrO IIpaBa MOTYT COZIEPKATbCS U B IHBIX MEXX/[YHaPOIHbBIX JOKYMEHTAX,
00513aTe/IPHOCTb KOTOPBIM IIPY/JaHA COOTBETCTBYIOIMMI MEXXIYHAPOTHBIMU
morosopamu. Hanpumep, 3To KacaeTcsa pernaMeHTOB AeATelTbHOCTY MeX/Y-
HapOJIHbIX OpraHM3alMil, OCHOBAHHBIX HA UX YUYPEeUTEIbHBIX MEXYHAPO/I-
HBIX JJOTOBOpaXx.

[Tpu npaBonpyMeHeHNY BCTAaeT MHOTO IPO0/IeM C HeIVICAHBIMY IPVUHIN -
IaMJ MEXYHapOJHOIO IIPpaBa, 0COOEHHO C BBIABJIEHNEM UX GOPMYINPOBOK
VI OLIEHKOJI VX IOPUINIECKON 00513aTe/IbHOCTH.

Henvcanble IpMHLMIBL, COmepyKalyecs B MeXAYHAPORHBIX OOBIYAAX,
CTAHOBATCA 00sA3aTe/IbHBIMY B pe3y/IbTaTe BCeoOIIeil MPaKTUKY IpUMeHe-
HUS IIPABWJI, COREPIKAIINXCS B TeX M/IM VHBIX IPUHINIIAX, IPU3HAHNA TaKNX
IPaBIWI B KayecTBe IPaBOBBIX HOpM. OHM MOTYT COflep>KaTbCA M B OOIUX
IPUHINAIIAX [IPaBa, He TPeOYIOIMX BCeoOIell MPAaKTUKY, HO IMEIOIVX II1-
pOKOe U IpefCcTaBUTe/NbHOE Npu3HaHKe. JJOIyCTUMO U Halnuuue IMapTUKY-
JIAIPHBIX HENMCAHDIX NIPUMHIMIIOB MEXYHAPOIHOTO IIpaBa.

BoiBefieHMe HeNMMCaHBIX MPMHIIUIIOB 13 KOHKPETHBIX HOPM MeXIyHapo/-
HOTO IIpaBa fIBJIAETCA CIOKHBIM BOIIPOCOM. Takoe BbIBefleHle — COCTaBHasA
YacTb MPOLeCcca UX BbIABIEHNA, KOTOPOE OCYLIeCTB/IAETCS B TOM 4MC/Ie U Ha
OCHOBE TeX VJIJ MHBIX CBUJETENbCTB O CYL[eCTBOBAHUM IIPUHLINIIOB MEXY-
HapopiHoro npasa. Emte 6osee mpo61eMHOI ABNAETCA CUTYaINA, KOTAa JOro-
BOPHbIe HOPMBI I/TI 0ObIYHbIE HOPMBI He OXBAThIBAIOT KOHKPETHOTO BOIIPOCa,
a CTOPOHBI — CYO'BEKTBI MEXIYHAPOLHOTIO IIpaBa — HAMEPEeHB! YPeryImnpo-
BaTh CBOM OTHOIIEHNUs Ha OCHOBE XOTs OBl MPUHIMIOB. VIMeeT MecTO 1 Ta-
Kasg CUTyalMs, B KOTOPOJ C IOMOIIBIO e YKIMY IIPUHIUAIIBI BBIBOAATCS U3
HOPM, COJepP>KAILINXCA B TeX MICTOUHMKAX MEX/YHAPOJSHOTO IpaBa, KOTOpble
He SABJIAIOTCA JJIS BCeX CYO'beKTOB MEXIOCYAapPCTBEHHBIX OTHOIICHMI I0pK-
IMYeCKU 00sI3aTe/IbHBIMI.

BbisiBNIeHMe TPYMEHUMBIX B KOHKPETHOI CUTyally IPUHIUIIOB MEXTY-
HAapOJIHOTO IIpaBa HEPEJKO CTAHOBMIOCH IIPEIMETOM PACCMOTpPEHMS Cyae6-
HBIX OPTaHOB KaK MEXJYHApOAHBIX, TaK U BHYTPUTOCYAApCTBEHHbIX. [laH-
HBII1 BOIIPOC BCTAeT U B AEATEIbHOCTM OPraHOB MCIIOTHUTEIbHON BIAcTU
TOCYIApCTB, 4YTO HEPEAKO OCTIOKHAETCS JOBOIBHO C/1a0011 IIOATOTOBKOI ITpa-
BOIIPMMEHUTENEN B JaHHO 00/1acT.

OrBevyas Ha BOIPOC O BO3MOXXHOCTV IPAaBONPUMEHUTENS B TOM WU
VMHOM TOCY/JapCTBe JCIIO/Ib30BATh HeIMCaHble NPYHINIIBI, BbITEKAoMINe U3
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MEeX/[yHapOIHO-IIPAaBOBBIX HOPM, He ABJIAIOIINeC I0PUAMYECK 0013aTeNb-
HBIMU [IJI1 9TOTO TOCYAAPCTBa, CKaXKeM C/Iefyioliee. B 11e710M 3TO BO3MOX-
HO, €C/IM JaHHbIe IPUHIUIIBI MOTYT IIPETEHIOBATh HA CTaTyC HOPM 061iero
MEX/[YHApOJIHOTO IIPaBa, T.e. ABJAITCA 0OBIYHO-IIPABOBBIMI VIV OOIIMMU
OpyHUMIIaMu npaBa. IIpu aToM Bce e creffyeT UMeTb B BUAY AOIYCTUMYIO
MeXXIYHapOJHbIM IIPABOM B OTHE/IbHBIX C/Ty4asX BO3MOXXHOCTb HeCOITacus
rOCY/JapCTBa C UX IOIOKEHVAMMU.

B ocHOBe npuMeHeHNs CyOBEKTOM MEXAYHAPOJHOTO IpaBa KOHKPETHOI
MeXIYHapOIHO-IIPaBOBOI HOPMBI, B TOM YNC/Ie ¥ NPUHIMUIIOB JI&KUT €ro
coIJlacie Ha ee IOpPUAMYECKYI0 0053aTelbHOCTb. B MeXIyHapogHOM IIpaBe
coryacue — 9TO IjeHTpa/bHasl KaTeropys, KOTOpasd COCTaB/IAeT OCHOBY IIpK-
MEHEHNA HOPM MeX/[yHapOJHOTO IIPaBa, IaKe ero «MATKNX» HOpM. [y 064-
3aTe/IbHBIX HOPM TaKOe COI/Iacye JO/DKHO OBITh OPUANIECKN 00A3aTebHBIM.
ITo muenuto I'VI. TyHKuHa, DPMHIVUIIBI ¥ HOPMbBI MEXYHapPOJHOTO IIpaBa
CO3JAI0TCS, U3MEHAIOTCS M MMKBUAVIPYIOTCSA B pe3y/IbTaTe COIIALIeHN MeX-
Iy TOCyHapcTBaMu. JTO, COITIACHO €T0 MO3ULINM, HAXOUT CBOE BOIUIOIIEeHNe
60 B popMe MEeXITYHAPOLHOTO JOTOBOPa, 160 B popMe MeXTYHAPOITHOTO
o6bruas [Tynxkunu [V, 2000: 181]. Hanbornee HarsifHO cormacoBaHue BOIb
TOCY[JapCTB NPOAB/AETCA NPY 3aAKIIOUEHUN MEXITYHapOAHBIX [IOTOBOPOB.
JloroBopbl, KaK M3BeCTHO, He MOTYT eiiCTBOBAaTb B OTHOILEHNY TOCYIApPCTB,
KOTOpbIe He JIa/I)i COOTBETCTBYIOIErO COITTACKL.

Cormacue rocyfapcTB KaK OCHOBHON CIIOCOO CO3[jaHMA HOPM MEXAY-
HApOJIHOTO IIpaBa MMeeT MeCTO U Ipu (pOPMUPOBAHMU MEXAYHAPOTHOTO
o6bruas. o mHenuto JI. OnmneHreiiMa, HOPMbI MEXAYHAPOJHOTO OOBIYHOTO
IIpaBa pa3BMBA/INCH Py 001IeM coracum rocygapcTs [Onmenreitm J1., 1948:
39]. OTO OCymlecTBIsAETCS MyTeM SBHO BBIPQXEHHOTO VIV MOTYaIVBOIO
IOPUINYIECKOTO NPM3HAHMA IIPaBWIA, VIMEIOLIEro BceoOuyo (@it obuiero
MEeX/[YHAapOIHOTO 00bIYast) VIV OTPAaHMYEHHYIO (/IS MapTUKY/ISIPHOTO MEX-
IYHApOIHOrO 00bIYas) MpakTHKy. HemvcaHblli NpMHINUII, COmepKaIUiics B
MEXYHAPOHOM OObIvae, MPYMEHsIETCs BCEMI TOCYAAPCTBAMU, 3a MCKITIO-
YeHMeM TeX U3 HUX, KTO IPOTUB 3TOTO OObIYasi B IEPUOJ €r0 CTAHOB/ICHNUS
BO3pa)kaeT ¥ KOTOpbIE, TEM CaMbIM, He Ia/Iil COOTBETCTBYIOLIETO COIIACKSL.

B npakTyke MeX/JyHapOIHBIX CY[eOHBIX OPraHOB COITIACKe O IOpPUANIeC-
KOl 00513aTe/IbHOCTY OOIUX IPUHIINIIOB NIPaBa, UX IPUMEHMMOCTI MOXET
OBITh 3aKpeIl/IeHa B COOTBETCTBYIOIIEM YYPEJUTEIbHOM JOTOBOPE MEXMY-
HAapOJHON MeXIIPABUTeTbCTBEHHON OpraHm3anuu. B 4acTHOCTH, 3TO MBI Ha-
omogaeM B cT. 38 Craryta MexxgynapogHoro Cypa, AB/IAIOLIErocs COCTaBHON
qacTbio YcraBa OOH, mpuMeHNUTEeIbHO K «00IIMM IIPYHLIMIIAM, IPY3HAHHBIM
IVIBMIM30BAaHHBIMM HAIIVIAMU».

O6mye IpUHIVIIBI IIPaBa, O IPAaBOBOJ NMPUPOJE KOTOPHIX MAYT OXKUB-
JIEHHBIE IUCKYCCUY YYEHBIX B 00/IaCTY MEXIYHAPOZHOTO IIPaBa, ABJAITCA
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SPKUM IIPYMEPOM HENMCAHbIX IpMHIUIOB. OTHecCeHe OOLX NPUHIUIIOB
IIpaBa, BBITEKAIOIVX U3 HAIVIOHA/IbHBIX IPABOBBIX CUCTEM, K MEXXAYHAPOJ-
HO-IIPAaBOBBIM IIPMHLIMAIIAM BBI3bIBaeT cOMHeHye. OHU, COXpaHAs BHYTPU-
TOCYZApCTBEHHYIO IIPUPOAY, MOTYT TOJNBKO TPAHCIIOHMPOBATBCA B MEXY-
HApOJHYIO IIPAaBOBYIO CUCTEMY M TO IIPU HAJIMYUV YC/IOBUIL JOITYCTMMOCTY
JVICTIOTIb30BAHMA B 9TOJ CMCTeMe aHHBIX IpMHINIIOB. Eciu o6mye npyHIm-
IIBI IIpaBa BBITEKAIOT 113 HAIVIOHA/IbHBIX IPABOBBIX CUCTEM, TO, KaK IIPAaBIUIO,
coryacue roCyfapcTB Ha MX UCIIOIb30BaHMe NPV PacCMOTPEHUN MeXIyHa-
POJHBIX CYZIeOHBIX CIIOPOB 3aKPeI/IEHO B COOTBETCTBYIOLINX CTATYTaX MeX-
JYHapOJHBIX CyAeOHBIX OPraHOB.

Ecmu o611vie npyHIUIIBI ITpaBa cOPMMPOBAHBI B pAMKaX MeX/[yHapOIHO-
IIPaBOBOJI CUCTEMBI, TO IIPEATIONIAraeTCsl, YTO, B L[eJIOM, TaKOe COIIacue rocy-
IapCTB y>Ke MIMeeTCsI, Y TaKyie IPYHLMIIBI HOCAT YHUBEPCAIbHBIN XapaKTep
I COCTABJIAIOT 0blee MeX/[yHapojHOe IpaBo. BmecTe ¢ TeM KoHconuanpo-
BaHHOE COIVIacyie B OTHOLIEHMY YHUBEPCATBHOCTY TaKUX IPVHLINAIIOB Tpeby-
eT OTJE/IbHOTO VICC/IeOBAHNA U OLleHKY. BayKHeImM ycimoBueM 00IHOCTI
TaKUX NIPVHLMIIOB fABJIAETCA VX IPU3HaHMEe, KOTOPOe JO/DKHO OBITH MIMPO-
KJM M IIPe[ICTaBUTE/IbHBIM, @ TaK>Ke OTPAXAIIUM o0liee MHEHIE MeX/Y-
HAapOJHOTO coo0IecTBa. B JaHHOM KOHTeKCTe ITpM3HaHMe IPYHI[MIIA MOXeT
paccMaTpuBaThCA B TPEX Pa3IMYHbIX popMax: OBITh UIMPOKO IPU3HAHHBIM B
JIOTOBOpPAX M APYTUX MEX/YHAPOLHBIX TOKYMEHTAX; JIeXKAaTh B OCHOBE 00IINX
HOPM MEX/[yHapOJHOTO KOHBEHLIMOHHOTO M/IM OOBIYHOTO IpaBa; OBbITh VM-
MaHEHTHO IIPVCYIIYM OCHOBHBIM 4YepTaM J OCHOBOIOJIATAIONVIM TpeboBa-
HVSIM MeX/IYHapOJHO-IIPaBOBOi cucTeMbl. OfHaKO 3TV POPMBI IIPU3HAHMS
He SBJISI0TCS B3aVIMOVCK/TIOYAoIymMu' !

Komuccust MexXIyHapogHOTO IpaBa, YTOObI yCTAHOBUTD Ha/I4yie IOpUiu-
4ecKy 00513aTeTbHBIX OOIVIX IPMHIMIIOB IIPaBa, IOIIA IO Ty TH BBIABICHNUA
TOJIBKO CBUJIETE/IbCTBA HAIMYVA OOIMX IIPMHLMIIOB IpaBa. B mpoekre Boi-
Bojia 7 (BbIsaBneHMe 00IMX IPUHINIIOB IIpaBa, CGOPMUPOBAHHBIX B paMKax
MEeX/[YHApOJ[HOI IIPABOBOJ CHCTEMBbI), IIOCBAIIEHHOM OOIUM IIPUHIVIIAM
npasa, Kommccns ykasana, 4To /1 oIpefie/ieHns CylleCTBOBAHUA U COfiep-
XKaHuA 0OIero NpUHIMIIA TIpaBa, KOTOPbII MOXeT ObITh cpopMupoBaH B
paMKax MeX/[yHapOIHOI IPaBOBOI CYCTEMBI, HEOOXO/VIMO YCTaHOBUTD, YTO
MeX/[yHapOIHOe COOOIeCTBO IPU3HAIO 3TOT IPVHLMI B Ka4eCTBE HEOTb-
€MJIEMOTO J/Is1 MEXX/[YHapOJTHOI IPAaBOBOJ CUCTEMBI 2.

O6mye NpMHIMIIBI IPaBa, KOTOpPbIE IIMPOKO MHKOPIIOPUPOBAHBI B JI0-
TOBOPBI U ApyTUe MeX/yHapO[gHble JOKYMEHTHI, HallpyMep, pe3omonun le-
HepanbHOIT Accambren OOH — sTo0 camas criopHast pasHOBUIHOCTD OOIINX

1 Tlok. OOH. A/CN.4/741. C. 44/67.
12 Jok. OOH. A/CN.4/L.971. C. 2.
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IPUHIUIIOB IPaBa, TaK KaK, Ha HALIl B3IJISAJ, MX TPYAHO OOBEKTUBHO BBIIBUTD
M3-32 OTCYTCTBUA JOCTATOYHOTO SMINMPUYECKOTO MaTepuana. [la u Bpaxm mn
CY[bY IIPM pacCMOTpeHNN fiefl (KaK Ha 9TO HafleroTcs WwieHbl Kommccnm Mex-
ILYHApOIHOTO IIpaBa) CAMOCTOSTE/IbHO CTAHYT BBIABIIATD 3TV IIPVHIINIIBL, VIC-
CTIeI0BATh pas/IYHbIe TOTOBOPLI ¥ MEXIYHAPOIHbIE JOKYMEHTHI. B mydmiem
cydae OHM OYAYT IPUIEP>KMBATbCSI BO33peHNMIT «Hanmbosee KBannduimpo-
BAaHHBIX CHELMAINCTOB II0 ITyOIMYHOMY IpaBy pasHBIX HalMil», KOTOpPbIe
MOTYT CITY)XUTb BCIIOMOTATeTbHBIM CPECTBOM ISl OIpefie/IeHNA HaTNdMs
00IMX MPUHIUIIOB IpaBa. Takye TOKTPMHBI, KaK MOKa3bIBaeT IPAKTUKA, K
COXKaJICHNIO, He BCerzia ABJIAITCA 000CcHOBaHHBIMU. OLIMOKY Cyfeil Takxe
MMEIOT MecTO. BMecTe ¢ TeM pellleHMe Cyfja, OCHOBaHHOE B TOM YJC/Ie U Ha
HEJOCTaTOYHO 0OOCHOBAHHBIX C HAYYHOI TOYKY 3PEeHNs OOIUX IPUHIITAX
IIpaBa, AB/IsAeTCs 00513aTeNbHBIM. B mo60oM crydae Takoe pelieHye HeoOXonm-
MO UCIIOHATD, €C/IM Y YIACTBYIOIUX B CIIOPe CTOPOH HET BO3MOXKHOCTH €TO
ocnoputb. K coxxaneHuio, B Cy/jeOHBIX pelIeHNX He BCeT/ja COePKUTCS Ha-
y4YHast MCTVHA U pea30BaH IPUHIINII CIPaBeAIBOCTY, XOTS 9TO OCHOBHAA
1e/Tb CYIOIPON3BOACTBA. B IMpakTuke MeXX/YHapOJHOTO CyZOIPON3BOICTBA
CY[bY He BCETZa eAVHOIIACHO TOTOCYIOT NPV BBIHECEHNVI CBOETO pPeIleHNs,
HepeIKo BBIPaXKaIoT 0co60e MHeHIe.

Camu MeXXYHapOJIHbIE TOTOBOPBI, 13 KOTOPBIX MOTYT BBIBOAUTHCA 001Iye
IPUHIINIIBL ABJIAIOTCA 0053aTeNbHBIMY TOIBKO JUIA UX Y4aCTHUKOB. OHU He
CO3JIaI0T 0053aTeIbCTB TPETUX CTOPOH. [la U pPe3oIoLy MeX/[yHapOIHBIX
MEXIIPAaBUTE/TbCTBEHHBIX OPTraHM3AIMIl YaCTO HOCAT PeKOMEH/IaTe/IbHBIX Xa-
pakrep. He Bce rocymapcTBa rofocyioT 3a HuX. PellieHie o NpuHATAIO TaKUX
PE3OTIOLVI TPYHMMAETCsl OONIBIIMHCTBOM YYaCTHUKOB TOVI VIV IHOM MeX-
IyHapomHOI opraHm3auuu. Ecy He MCIonb3yeTcss 0OMMPHBIN SMIpUYec-
KIII MaTepyaj, TO He COBCEM IIOHATHO, OTKY/ja OObeKTVBHO IIPOM3PACTaeT
IopudecKas 0053aTeIbHOCTD BBIBOJVIMBIX 113 YKa3aHHBIX MEX/[YHaPOJHBIX
JTOKYMEHTOB IIPMHIUIIOB. BMecTe ¢ TeM 00Iye IpMHIMIIBI TpaBa MIpeAIoia-
TraloT coraacye OOIbIINMHCTBA TOCYAPCTB MUPOBOTO COOOIECTBA.

BcTaeT 060CHOBaHHBIN BOIIPOC: CKOIBKO MEXIYHAPOIHBIX JJOTOBOPOB I
CKOJIBKO MHBIX MEXIYHapOHBIX JJOKYMEHTOB HEOOXOMIMO IIPOaHA/IN3UPO-
BaTb, KAKOBA MX KPUTHYECKAsi Macca, YTO IO3BOJISIET Clie/aTh BBIBOJ;: OOIINMit
OPUHINIT 00BEKTUBHO CHOPMMPOBAICS — MOSBMIACH HOPMa OOIIEro MeX-
IYHapOJHOTO IpaBa? B maHHON CUTYyal[uy HEJOCTATOYHO OfHOTO MEXJyHa-
POIHOTO JJOTOBOPA, IaKe YHUBEPCATBHOTO, Y OHOM pe3omonyy lenepanbHO
Accam6bnen OOH iy make He3HaYMTETPHOTO KOMMYECTBA TAKUX MEX/yHa-
PORHBIX JOKYMeHTOB. OTCYTCTBME 3TOTO, HECOMHEHHO, BBI30BET COMHEHUA B
Ha/I/YyM OOIVIX IIPVHIMIIOB IIpaBa y 0ObIYHBIX IPaBOIPUMEHNTENEN 1 Cyaes-
HBIX OPraHOB IIPJ PACCMOTPEHUM Jel. 37iech, Ha HAIl B3IJIAJ], Hy)KHa HayYHO
000CHOBaHHAas U MIVPOKO NPY3HAHHASA IOPUIANIECKIM CIOCOO0M MEeTOAVIKA.
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He BbI3bIBaeT COMHEHNII, 4TO TaKye OOIIyie IPUHINIIBI IpaBa OyayT 6e3
KO/IeOaHMIT IPU3HABATLCA VM IPUMEHATDHCA Ha IIPAKTHKe TeMI TOCyapCTBa-
M1, KOTOPbI€ Y9aCTBYIOT B MEXKYHAPOJHBIX JOTOBOPAX VIV TO/IOCOBAJIN 3a T€
VIV IHBI€ Pe30JTIOLY MEX/YHaPOJIHbIX OPraHU3aL i, 3 KOTOPBIX OHM BbI-
BOZIATCA. BMecTe ¢ TeM, He Bce TOCY;apCTBa MOTYT OBITD COTTIACHBI IPU3HATD
IOTIOKEHN A IPUHIMUIIOB, BHITEKAIOIIMX U3 MEXYHapOJHBIX JOKYMEHTOB, B
OTHOIIEHMM KOTOPBIX OHM COTITIACKs He JaBain. ITO HeCOITIacue roCylapCTs,
B YaCTHOCTM, MOXKeT IIPOSABIIATBCA U B CTy4ae, eC/IV BBIBOAVIMBIE O0IIVIe IIPY-
HIMIIBI IIPaBa IPOTUBOPEYAT IOI0KEHNAM UX 3aKOHOATEIbCTBA, JaXKe eC/IN
KOHCTUTYLIVIM VI VIHbIe aHAJIOTMYHbIe OCHOBHBIE 3aKOHBI B I[eJIOM 0/1aro-
CKJIOHHO OTHOCSAITCA K IIPUMEHEHNIO OOILIVX IIPYHLIUIIOB IIPaBa.

OO61ye MPUHIVIIBI TPaBa, KOTOPbIE JIEKAaT B OCHOBE OOILINX HOPM MEXAY-
HAapOJIHOTO KOHBEHIIVIOHHOTO VIV OOBIYHOTO IIPaBa, OTPAXKAIOT UJEH, MaTe-
pMaNN30BaHHBIE B JOTOBOPHO-TIPABOBBIX MM OOBIYHO-IIPABOBBIX UCTOYHM-
Kax. Mapceno Backec-bepmyzec yTBep>KiaeT, 9TO IPMMEHNUTENbHO K JAHHOMI
KaTeropyy OOLIVX IMPVUHIUIIOB NIPM3HAHMe, KaK TpebyeMoe yClIoBye A/ Cy-
I[eCTBOBAHNA 00IIero MpMHINIIA B COOTBETCTBUM C II. «C» CT. 38 CraryTa
Mexpynaponnoro Cyzia, BbITeKaeT 13 00ILero NpusHaHMA HOPM, B OCHOBE
KOTOPBIX TaKye IPUHIMIIBI JIeKAT. ITa METOJLOJOINA, [0 €r0 MHEHMIO, 110
CYTH, JeRyKTUBHA".

[Ipn BBIBefeHUM HENMCAHBIX HPUHIINIIOB, JIOXAIINX B OCHOBE OOIIMX
HOPM MEXJYHapOJHOTO KOHBEHIIMOHHOTO IIpaBa, Ha HAll B3IJIAM, HEOOXO-
AUMO OBITb OCOOEHHO OCTOPO>KHBIMU. TepMUH «KOHBEHIIIOHHOE IIPaBO»
KacaeTcs MEXIYHAapOJHBIX JOTOBOPOB YHUBEPCA/TIbHOIO XapaKTepa, HOPMBI
KOTOPBIX, BMECTe C TeM, He IIPEICTAB/IAIT 00IIero Me>XXIyHapOgHOTO IIpaBa,
U 5TO HECMOTPA Ha TO, YTO TaKMe JOTOBOPBI 3aTPAarMBaIOT MHTEPECHI BCETO
MHPOBOTO coobmiecTBa. Hepenko B TaKMX IOTOBOpPAX, AEICTBUTEIBHO, MO-
TYT COAEpXKaTbCA CBOVICTBEHHbBIE COOOIECTBY OOIIMe HOPMBI, 13 KOTOPBIX
MOTYT OBbITD BbIBE/IEHbI OOIIIVIe IPYHIVIIBI MeXXYHapOHOro mpaBa. OfHaKO
TOBOJIPHO YaCTO TOT VUIM MHOM BCTYNMBIIMI B CU/Ty YHUBEPCATbHBIN MeX-
JlyHapOJHbIIT JOTOBOP, ABJIAIOMINIICA OYeHb BaYKHBIM JJII MUPOBOTO CO00-
11eCTBA, MMEET HE3HAYUTENbHOE YMC/I0 YIaCTHUKOB. HeydyacTme rocyapcraa
B JIOTOBOPE MOXXET CBUJETENbCTBOBATD, HAIIPUMEP, O €r0 HEXKETAHUY XUTh
10 IIpaBU/IAM, COJIEPKALIMMCA B €70 HOPMaX, MX IPOTUBOPEYUM XKU3HEHHO
BOXHBIM MHTEPECaM TOCY[apCTBa, €r0 KOHCTUTYIMOHHOMY IIPABOIOPAJLKY
u T.11. [I03TOMY BCTaeT BOIPOC — a MOXXHO /iU TaKle C OTPaHMYEHHBIM YNC-
JIOM YYaCTHMKOB MEXJYHapOJHbIE JJOTOBOPbI YYMTHIBATH IIPY BBIBEJEHUM
OOLIVIX IPMHLNIOB IIpaBa? [y aToro TpedyeTcs TIIaTeNbHBIN U BCECTOPOH-
HIII aHA/INS.

B Tok. OOH. A/CN.4/741. C. 51/67.
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O61mye NpMHIUIIBI IPaBa, KOTOPble IMMAaHEHTHO NPYCYIIY OCHOBHBIM
4epTaM ¥ OCHOBOIIOJIATaloIUM TPeOOBAHMAM MEXJYHapOJHO-IIPABOBOI
cucreMbl, 1o MHeHuIo M. Backec-bepmypeca, ABNAI0OTCA TBOPEHMEM MEX/Y-
HapofHOro coobiecTBa'’., DTa KaTeropusi NPUHIMIIOB OXBAaThIBaeT 0OIIye
HOPMBI, KOTOpble He CBOVICTBEHHBI O0OBEKTY M IIPEfMETY peryIupoBaHI
BHYTPUTOCYHApPCTBEHHBIX HOpM. Hanpumep, npuHIuI IpuMeHeHNs KOHTP-
Mep CBOJICTBEHEH TOJIbKO MEXTIOCY/JapCTBEHHBIM OTHOIIEHMAM ¥, Ha Halll
B3IJISII, SIB/ISIETCST OOLIMM IPUHIIUIIOM IpaBa, CGOPMMPOBAHHBIM B PaMKax
MEX/[yHapOIHO-IIPAaBOBOJ CUCTeMBI. XOTs Ha MPAaKTUKE JOBOIBHO TPYLHO
OIIPENeNNTb, SIB/ISIETCS IV TAKOTO POfia IMPUHIINUII OOIMM IIPUHIIAIIOM IIpaBa
VUIU 5Ke 0OBIYHOIT HOPMOJ MEXXTYHAPOSHOTO ITpaBa. MHorMe 13 001X IPUH-
IIVITIOB IIPaBa MMEIOT OOLIMPHYIO MEXAYHAPOAHYIO IPAKTUKY, YTO SIBIISETCS
B)XHBIM IIpy GOPMUPOBAHNY OOBIYHBIX HOPM MEXYHAPOLHOTO IIpaBa, HO
He SIB/ISIeTCS] HeOOXOAMMBIM JIJIA TAKOTO POJia IPMHLMIIOB. TaKye IPUHIITBL
00s13aTe/IbHO TO/KHBI UMETD MIMPOKOE 1 MPENCTABUTE/IbHOE IIPU3HAHME.

JloIrycTVIM BBIBOJ, YTO B HOKTPVHE MEXJYHApOJHOTrO IpaBa elle He CJI0-
KUIKUCh TeopeTUdecKue MOAXOAbI K (GOPMUPOBAHMIO OOIUX MPUHIUIIOB
MeX/[yHapOJIHOTO ITpaBa. Taxoke He CTIOKIMIAch OOIIepU3HAaHHAS METOIMKA,
KOTOpasi HO3BO/INIA OBl BBLABUTD TaKye IPUHIINIIBI, YTOYHUTD UX GOPMYIN-
poBku. IToka muib MOXXHO TOBOPUTD 00 ycmmuax Komuccnn mexpyHapon-
HOTO IIpaBa 10 BhIPabOTKe OCHOBOIIO/MATAIOLINX W iell B JaHHOIT cdepe.

Kax mucaHbIil, TaK ¥ HENMCAHBII XapaKTep MOTYT MMeTb IIPMHIUIIBL,
KOTOpbIe ABJIAIOTCA VMIIEPATBHBIMM HOPMaMM OOIIero MeXXAyHapOZHOTO
npasa (jus cogens). [TosiBleHNe TaKuX IPYHLUIOB, OTHOCAIIMXCA K HOpMaM
001Ier0 MeX/[YHapOJHOTO IIpaBa, SBJISIETCS Pe3yIbTaTOM OOIIeCTBEHHOTO
PasBUTA, OTpaXKeHMeM Hanboslee BaKHBIX IIOTPEeOHOCTE Pa3BUTHS MEXTO-
CYJapCTBEHHBIX OTHOLIeHVT. OHM MOTYT CTaTh WM IPOLYKTOM 0000IIeHs
Jiell, CBOVICTBEHHBIX MHOTMM HOPMaM MeXYHapOJHOTO IIPaBa, VI Ha000-
POT — OTIIPaBHOI TOYKON (POPMUPOBaHMSI HOBBIX MOJYMHEHHBIX M HETIPO-
TUBOPEYMBBIX IM HOPM MEXIYHApPOLHOIO IIpaBa.

B ITsaTom fokmazie 06 MMIEPaTMBHBIX HOPMaX OOIEro MeXAYHaPOJHOTO
IIpaBa, TIO[TOTOB/IEHHOM /1A KoMuccum MeXXIyHapOIHOTO IIpaBa, OTMEYEHO,
9TO JyIst UAeHTUUKAIY HOPMBI KaK MMIIEPATUBHOI HOPMBI OOIIIEr0 MeX-
JLYHapOJHOTO IIpaBa TpeOyeTcs ee IPUHATIE Y IPU3HAHYE OYeHb MIMPOKUM I
perpe3eHTaTVBHBIM OOJIBIIMHCTBOM TOCYAAPCTB, a IPUHATAA U IPU3HAHUA
BCeMU rocypapcTBamu He Tpebyercs’. Kak 6bu10 onpepeneHo B cT. 53 Ben-

" Tox. OOH. A/CN.4/741. C. 53/67.

BTIaThIit fOKTa/ 00 MMIEPATMBHBIX HOPMaX 001Iero MeXXIyHapOoIHOro IIpaBa (jus cogens),
MOATOTOBJICHHBIN CIlenyanbHbIM joknaguukoMm [upe Tnamm. Hox. OOH. A/CN.4/747. C.
28/81.
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ckoii KoHBeHIIMM 0 IpaBe MeX/[yHapOJHBIX HOroBopoB (1969), noctaroyHo
OPUHATHAA U NPU3HAHNUA MX MEKIYHAPOLHBIM COOOIECTBOM TOCYAAapCTB B
1e7foM. XOTs CIefyeT 3aMeTUTh, YTO NIIb 116 rocypapcTs (Tombko 60% wie-
HoB OOH) aBnAroTCA yyacTHMKaMu 310t KoHBeHImm.

B Brisogie 14 npoekTa cTaTeil 10 JAHHOMY BOIIPOCY YKa3aHO, YTO IIPABIJIO
0 HACTOIYVMBOM BO3PXEHMN K VIMIIEPATUBHBIM HOPMaM O0OIIIeT0 MeXX/YHAPOL-
HOTO IpaBa He npuMenseTcsa'®. OnHako B BoiBozie 5 oTMeuaeTcst, 4to Hanbomee
PacIpOCTpaHEHHBIM VICTOYHIKOM JI/LS1 IMIIEPATYBHBIX HOPM O0IIIero MeX/yHa-
POIHOrO IpaBa ABIAETCSA 0OBIYHOE MEX/TYHAPOJHOE IIPaBo’’.

Takum o6pasom, 1O CyTH, NPUHIUIIBI, AB/IAIOIMECT VMIEPaTUBHBIMA
HOpMaMM O0IIero MeXX/JyHapOIHOTO TIpaBa, MOTYT OBITb OPUANYIECKY 0053a-
Te/IbHBIMU /11 TOCYIAPCTB, KOTOPbIE HA 3TO HE JIa/ii COI/IACUs, HO BBIHYXK/Ie-
HBI IOYVMHUTBCSA 001IeMy MHEHIIO MeX/[YHapOIHOTO coobecTsa. B menom
MBI Ha0/M0aeM Ha IePBbIl B3IJIAJ HEKOTOPBI OTXOfl OT TEOPUU COIIACUA
U Tnpouenypsl GOopMUPOBaHMA OOBIYHOV HOPMBI MEXIYHApOJHOTO IIpa-
Ba, JIOIYCKAIOIlell HAaCTOWYMBOE BO3Pa’KEHMA TOCYHAAPCTBA OTHOCUTETbHO
OOBIYHOV HOPMBI MEX/IYHApPOJIHOTO TIpaBa B Iepuof ee popmuposanns. I1o
HallleMy MHEHHIO, 3TO OIPaBJbIBAETCs TEM, UTO OTXOJ] OT TAKOTO COITIACKSA JI0-
IIyCKAeTCs, €C/IN TaKas BOSMOXKHOCTD 3aKpellJIeHa B HOpMaX, OTBETCTBEHHBIX
3a CO3[jaHMe CaMUX MMIIEPaTHBHBIX HOPM OO0IIeT0 MeXIYHApOSHOTO IpaBa.
Takue HOpPMBI HO/KHBI HOCUTb OOBIYHO-TIPABOBOI XapaKTep M OTHOCUTBHCA K
IIPaBy MEX/[yHaPOIHBIX OObIYaeB.

B BriBojie 5 yKa3aHHOIO IPOEKTA CTaTell TAaKXKe OTMEYAETCH, YTO MCTOY-
HMKaMU VIMIIEPaTUBHBIX HOPM OOILEro MeXAYHapOJHOTO IIpaBa MOTYT CIIy-
KUTb TIO/IOKEHUA JO0roBopoB'®. VI3 aToro ciemyer, 4To Takas HOPMa MOXKeET
HAJITV OTPaXKeHNe B MeXYHApPOTHOM JOTOBOpE C y4acTVeM OO/IbIINHCTBA,
HO He BCeX TOCYHapcTB Mypa. TakuMm o6pasoM, JOrOBOpHAs MMIIepaTHBHAs
HOpMa 00111eT0 MeXTYHapOJHOTO IIpaBa, Ha IIePBbIiT B3IJIAM, CTAHOBUTCSA 00-
3aTeIbHON U He [I/I Y9aCTHUKOB JOTOBOPOB. Ec/i 3T0 mporpeccuBHas HopMa 1
OHa COOTBETCTBYET MOTPEOHOCTSM PAa3BUTIS BCETO MUPOBOTO COOOIECTBA, TO
3TO MOJIOKUTENbHOE sABJIeHNMe. EC/n HeT, TO 3TO MOXKET IPUBECTU K TOMY, 4YTO
TPYIIIa TOCYAAPCTB—y4aCTHMKOB MEX/YHapOJHOIO IOTOBOPa MOXKET HaBA3aTh
CBOIO BOTIIO (OTPa)KAIOLIYIO MCKTIOUNTENBLHO UX KMI3HEHHO BayKHbIE THTEPEeChI)
Y HEBBITOJJHBIII ITPABONOPANIOK TPETHUM CTpaHaM. Bonpoc — a MOXHO i Ta-
Kyie TIPVYHIUIIBI-HOPMbI OTHECTY K HOPMaM OO0IIero MeXXYHapOJZHOTO IpaBa?
Bupumo, HeT. 9TO IPOTUBOPEYNIO OBI IPUPOJE MEXYHAPOFHOTO IIPaBa, ero
OCHOBHBIM IpMHIMIaM. Takasg HOpMa, Ha Hall B3ITIAM, NO/DKHA CHavyasa Io-

16 Tox. OOH. A/CN.4/747. C. 78/81.
7 lok. OOH. A/CN.4/747. C. 75/81.
18 Tok. OOH. A/CN.4/747. C. 75/81.
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ABUTHCA KaK OOBIYHAA HOPMa MEKIYHApOIHOTO IIPaBa, a IOTOM yXKe MOXKeT
OBITH KOAUPUIVPOBaHA B MEKIYHAPOHOM JIoroBope. Bmecte ¢ TeM, oroBop
TaKKe MOXKET CTaTb OTIPABHOI TOYKOI (GOPMIPOBaHIA 0OBIYas, COfepIKalile-
IO VIMIIEPaTUBHYI0 HOPMY 001IIeT0 MeXXTYHapOJTHOTO IIPaBa.

OmueHnBasA MPaBOBYI0 OCHOBY IOAB/IEHNA MPUHINIIOB, ABIAIONIMXCA M-
IepPaTUBHBIMI HOPMaMI O0Iero Me>K1yHapOJHOTO IIpaBa, BayKHO 0OpalaTh
BHMMaHIe Ha JiBa Bonpoca. [lepBblif — 3TO OIjeHKa KpUTep1eB, TPY KOTOPBIX
Ta WM MHAasg HOPMA-IPUMHIMII CYMTAETCA MMIIEpaTMBHOI HOPMOII 061ero
MEX/[yHapOIHOTO IIPaBa, T.e. € «IIPUHATHE I IIPU3HAHNE OYeHb IIVPOKIM 1
perpe3eHTaTMBHBIM OOJIBIIMHCTBOM TOCYAAPCTB» U Ap. Takue Kputepun He
HOCAT XapaKTepa, CBOJICTBEHHOTO CAMUM MMIIEPAaTUBHBIM HOpMaM 00Iero
MEX/[yHapOIHOTO IIPaBa, HO JNO/DKHBI IIPEACTAB/ATh COOO0T 0OBIYHBIE HOP-
MBI MeX/IyHapOZHOTO Ipasa. He mckmoyaeTcsa mpyu 3TOM BO3MOXHOCTD MX
OTpaXKeHN: B KOAM(UIVPYIOIIeM YHUBEPCaTbHOM MeXX/IyHapOZHOM JOTOBO-
pe. Kpurepnii, ykasaHHbIN B BeHCKOII KOHBEHIIMY O IIpaBe MeXXYHapOJHBIX
JIOTOBOPOB, HOCUT OOIINIT XapaKTep U JOIYCKaeT IIMPOKNIT CIIeKTP CyObek-
TUBHBIX OIleHOK. Ero ncronb3oBanme Mo>KeT IPMBOAUTD K CIOPaM I IIpK-
MeHEHNY TaKOTO POfia HOPM-IIPUHIINIIOB.

IToxa paccyXfieHnsA 0 TaKMX KPUTEPUAX HOCAT TOKTPUHAIbHBIA, IO CYyTH
CyOBEKTVMBHBIN XapaKTep M OTPA)KAIOT TOYKY 3PEHNsA OT/Je/NbHbIX YYEHBIX, B
JaCTHOCTY, COCTaBUTE/IeN IPOeKTa BbIBOJIOB, OCBAIIGHHBIX MIMIIEPATUBHBIM
HOpMaM 0011ero MeXXayHapoiHoro pasa. Eciu ganuble BoiBogs! OymyT mpu-
HATHI pesomonuel [enepanbroit Accam6rer OOH, oHM Bce xe 6yyT HOCUTD
PeKOMeH/JaTe/IbHBII XapaKTep U He GaKT, 4To B OyyIeM IprobpeTyT 0ObIYHO-
IpaBOBOI XapakTep. JJake efMHOAYIIHAA TIOAAEp>KKa pesoonyy [eHepab-
HOJT Accam671en He IPUAACT IIPOEKTY BBIBOOB O0SA3aTENIbHYIO IOPUANIECKYI0
cury. Hy>kHbI BceoOIIias MpaKkTuKa ¢ IpefbABIAEMbIMI K Hell TpeOOBaHMAMNI
¥ BCEOOIIHOCTD MPU3HAHNA B KadeCTBe IIPaBOBOI HOPMbI M (KaK IPOMEXY-
TOYHAA CTYTIeHb) KOHBEHIVIOHHOE 3aKpeIlieHNe BhIBofioB KoMuccun Mexmy-
HApOJIHOTO IIpaBa CaAMbIM IIMPOKIM COCTABOM IOCYHAPCTB.

Bropoit Bonmpoc — Ha OCHOBe YKa3aHHBIX KPUTEPUEB BaYKHO ONpPeENe/TUTh
caM IepedyeHb MMIEPAaTUMBHBIX HOPM-TIPMHIUIIOB, UX GOpMynnpoBokK. Ko-
MICCHsI MEXIYHApOJZHOTO IpaBa B KayecTBe IPMMepa CYMTAET, YTO TaKM-
MV HOPMaMy MeXIyHapOJHOTO IIpaBa, BHE 3aBUCUMOCTHU OT TOTO, HOCAT JIN
OHY XapaKTep IPVHLMUIOB JWIM HOPM MEXAYHAapOJHOTO IIPaBa, SB/IAITCA
3alpelleHNe arpeccyi, 3alpelleHe TeHOLY A, 3alpelleHIe IPeCcTyIUIeHNI
IPOTUB YeTOBEYHOCTH, OCHOBHBIE HOPMbBI MEXXJYHAPOHOTO TYMaHUTAPHO-
ro IIpaBa, 3allpelleHe pacoBOil AVCKPUMIHALIMN 1 allapTensia, 3alpelleHre
pabCTBa, 3ampeleHe IbITOK, IPaBO Ha caMooIpefeneHne’’.

¥ Tox. OOH. A/CN.4/747. C. 80/81.
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OueHnBas BaXHOCTD IIPUHIUIIOB, KOTOPbIE MOTYT PacCMaTpPMBAThCA KaK
VIMIIepaTUBHbIE HOPMBI OOIIEr0 MEeXXIYHapPOJHOTO IPaBa, CIefyeT MOAIepPK-
HYTb, YTO OHJ IOPO>KIAIOT 00513aTe/IbCTBA ITepefi MeX/[yHapOISHBIM CoOb1IIec-
TBOM B I]e7IoM (00513aTe/IbCTBA erga omnes), B KOTOPBIX BCe TOCYapCTBa MMe-
10T IpaBoBoit MHTepec”. Te rocygapcTBa, KOTOpbIe He BHIPA3IN aKTMBHOTO
IOPUINYECKOTO COI/IACYS OTHOCUTEIBHO CJIOXKMBIIENCSA OOBIYHOV HOPMBI
ME>KIyHapOJIHOTO IIpaBa, CofepyKallleil TAKYI0 MMIIepaTYBHYI0 HOPMY, T.€. 110
CYTH, C Hell MO/TYa/IVIBO COITIACHIICH (HACTOIYMBOE BO3paXKeHIE B IIePIOT, ee
¢dbopMmpoBaHMA HempyueMaeMo), OyAyT Bce e ee npuaepxusarbcsa. OHM He
CMOTYT CTPOUTD OTHOIIEHNA C APYTUMM FOCYAAPCTBAMI BOIIPEKM IOIOKEHM-
AM c(popMUPpOBaBLIENICA VIMIIEPATUBHOI HOPMBI OOIIEro MeXIYHapOJHOTO
IpaBa, TeM 6osiee IefiCTBOBATh BOIIPEKU MOTPEOHOCTAM PasBUTUA MEXIOCY-
[apCTBEHHBIX OTHOIIEHNIL. VIMIepaTyBHbIe HOPMBI O0IIET0 MeX/[yHapOIHO-
ro IIpaBa OTPAXKAIOT M 3ALIMIIAIT OCHOBOIIOIATAONIE IIEHHOCTY MEK/IyHa-
POLHOTO COOOIIeCTBA, CTOAT B MEPAPXMIECKOM OTHOLICHMM BBILIE JPYIUX
HOPM MeX/[yHapOJHOTO IIPaBa U ABJIAKTCA YHUBEPCATbHO IPUMEHNMbIMU®'.
Takum HOpMaM He MOTYT IPOTHBOPEYUTD CYILIECTBYION[E Y BO3HMUKAIOIINE
JIOTOBOPHBIE 1 OOBIYHBIE HOPMBI MEX/[YHaPOJHOTO IIPaBa, He VIMEIolIe Xa-
paKTep MMIIEPATVBHBIX HOPM O0IIero MeX/[yHapOJHOTO IIpaBa.

VcTouHMKaMM MMIIEPATVBHBIX HOPM OOIEro MeXAYHapOZHOTO IIpaBa
MOTYT CITYXWUTb IOJIO>KeHMs OOLIVX MPUHIMIIOB IIpaBa’, TaKkXe IPeNCTaB-
nAmomye coboit ob1ee MeXXayHapogHoe TpaBo. OHM HepeIKo MCIIONb3YIOTCA
B IIPAKTMKE MEX/[YHAPOIHBIX CY/IOB U B II€/IOM MEXTOCYapPCTBEHHBIX OTHO-
IIEHNI B Ka4eCTBE IIPUMEHMOTO IIpaBa.

ITo moBoxy KpuTepyes BBLABICHNA OOIIUX IIPUHILINIOB IIpaBa, KaK fABJIA-
IOIIMXCS IMIIEPAaTUBHBIMM HOPMaMU O0IIero MeXX/[yHapOIHOTO IIpaBa, TaK I
He OTHOCAIIMXCA K HUM, UMEIOTCSA MOKA JINIID Pas3/INdHble JOKTPUHAIbHbIE
no3uyy ydeHbix. OTBET Ha BOIIPOC — a KaKye HOPMBI OTBETCTBEHHBI 32
co3fjaHue oOMMX NMPUHINIIOB IIPaBa, VX EVICTBUE, IIPeKpalljeHle CYIecT-
BOBaHIe, II0Ka BecbMa 3aTpygHuTeNneH. [Ipennonaraercs, 4To OyaeT IpuUHAT
npoekT BeiBomoB KoMuccnn MexyHapogHOro ImpaBa IO OOIMM IIPMHIV-
IIaM IIPaBa, YTO IOMOXKET UX BBIAB/ICHNIO.

3aknuyeHve

HPI/IHLU/IHI)I MEXAYHApOAHOIO ITpaBa ABJIANTCA MHOTI'OIVZIAHOBBIM COLIMI-
A/IbHBIM U IIPABOBbIM ABJIEHVEM. HOI[ HUMU TIOHMMAKT HOPMBI, 3aHNMaAl0-

2 Jlok. OOH. A/CN.4/747. C. 76/81.
21 TTok. OOH. A/CN.4/747. C. 75/81.
2 Jlok. OOH. A/CN.4/747. C. 76/81.
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mye Hanbosmee BaXKHOE MECTO B IPAaBOBOM PEryINPOBAHUN MEXTOCYAapc-
TBEHHBIX OTHOIIEHMI, AB/IAACh OCHOBHBIM UX PETYIATOpOM. Peanmsanua
INPUHIUIIOB 6a3upyeTcs Ha IIPAaBOCO3HAHVM KaK OT/ETbHBIX TOCYRapPCTB, TaK
¥ BCero MUpoBoro coobmectsa. ITo comep>kaTenbHO OCHOBE IPUHIIIBI HO-
CSAT HOPMATVBHBII XapaKTep 1 sIB/IAI0TCS 60s1ee 00IMMY HOPMaMy [0 OTHO-
LIEHMIO K APYTUM HOPMaM MeX/yHapOAHOro npasa. [IpuHIub! nMeroT npu-
OPUTET HaJ| CONOAYMHEHHBIMYI M HOPMaMJ MEX/[YHAPO/IHOTO ITpaBa, MOTYT
HOCKTD U XapaKTep MMIIePaTUBHBIX HOPM 001Iero MeXX/[yHapOZHOTO IIpaBa,
00513aTe/IbHBIX JIJIS1 BCETO MUPOBOTO cOo001IecTBa. Pa3HOBUIHOCTY IPUHIIN-
OB IIPefOIpefe/A0TCA UX CYUIHOCTHBIMM CTOPOHAMY M CIEpUIeCKIMU
gyeprami. B cBoeit 0CHOBe OHM HOCAT (yHaMEeHTa/IbHbII U CTAOM/IbHBII Xa-
paKkTep ¥ MOTYT 9BOMIOLMOHMPOBATh. MOTYyT MEHATHCA UX POPMYIUPOBKA
WIN COofiep>KaTeNIbHOe HanonHeHne. OHM AB/IAI0TCSA OCHOBOV BO3SHMKHOBEHNSA
HOBBIX KOHKPETHBIX HOPM MEXIYHapOLHOTO NPaBa, XOTsA ¥ CAMU MOTYT BO3-
HVIKaTb Ha X ocHOBe. OCOOBIN XapaKTep MMEIOT IIPMHIMIIBI, OTPaKaIolIye
IpaBy/Ia OPUANYECKO TEXHUKY U M3HAYa/IbHO ABJIAIOLINECS KOHKPETHbIMI
HOpMaMU MeXJYHapOZHOTo npasa. [IpyHIMIIEI MOTYT OBITh KaK IVICAHBIMIA,
TaK U He MMeTb IICbMeHHO GopMbl. Pasmdne B ux ¢popMmax He BIMseT Ha
VX IOPUANYECKYI0 06513aTeNIbHOCTb. OHY MOTYT HOCUTD KaK o01mit (YHUBep-
CAJIbHBIN) XapaKTep, a TaK)Ke PeryIupoBaTb OTHOLIEHNUA C OTPAaHUYEHHBIM
YJCIOM Y4aCTHUKOB. [IpyHINIBI ABIAIOTCA BaXHBIM OPMEHTMPOM IIpaBo-
IPUMMEHUTENBLHON U IPAaBOTBOPYECKOM JieATennbHOCTY. Hepenko Ha ux moso-
XKEeHVAX 6a3MPYIOTCA 3aKOHBI U1 APYTHE IIPaBOBbIE aKThI TOCYAAPCTB.

CnMcoK UCTOYHUKOB

1. Abawmase A.X. MprHUMNbI MeXAyHapOAHOro npasa: NpobiemMbl NOHATUIHO-CO-
nepxarenbHOro xapakrtepa // MoCKoBCKNiA XXypHan mexayHaponHoro npaea. 2017.
N 4. C. 19-30.

2. Anekcees C.C. O6was Teopusi npasa. M.: KOpuga. nuT., 1981. T. 1. 360 c.

3. Anekcees C.C. MNpobnembl Teopum npaea: OCHOBHbIE BONPOCHI 06LLIE TeOpUK CO-
umanuctuyeckoro npaea. Ceepanosck: M3a-s8o Ceepan. opua,. nH-Ta, 1972, 396 c.

4. Anydpwuesa J1.I1. MpuHUMMBI B COBPEMEHHOM MEXAYHAPOAHOM NpaBe (HeKOTo-
pble BONPOCHI MOHATUSA, NPUPOAbI, FeHe3unca, CyLLHOCTU 1 copepxaHuns) // MockoB-
CKUI XypHan mexayHapogHoro npasa. 2021. N2 1. C. 6-27.

5. Mpnb6 B.B., MaHueHko B.1O. (pen.) Teopusa rocymapcTea v npaea: y4ebHuk. M.:
Opwucr, 2021. 1008 c.

6. Konoeanos A.B. MNpuHuunel npasa. M.: Hopma, 2023. 792 c.

7. KysHeuoB B.W., Tyamyxamepnos B.P. (oTB. pen.) MexayHapoaHoe npaBo: y4eb-
HuK. M.: Hopma, 2007. 944 c.

8. Jlykawyk .U. MexayHapogHoe npaso. M.: Bontepc Knysep, 2005. 432 c.
9. NNykawyk N.N. Hopmbl mexayHapogHoro npaea. M.: Cnapk, 1997. 322 c.

218



1O.C. Pomalvues, E.B. MocTtHukoBa. [MpyHUmbl B MexXayHapoaHoMm npase. C. 192-220

10. MapueHko M.H. (pegn.) Teopusa rocygapctea u npasa. Kypc nekuyun. M.: MIY,
1996. 475 c.

11. MionnepcoH P.A., TyHkuH LW, (oTB. pen.) Kypc mexayHapoaHoro npasa. M.: Ha-
yka, 1989. 360 c.

12. OnneHrenm J1. MexayHapogHoe npaeo. lNep. ¢ aHrn. M.: loc. n3n-Bo MHOCTP.
nuT., 1948. 408 c.

13. CmupHoBa A.B. MpuHUMMbBI NpaBa B CUCTEME UCTOYHUKOB COBPEMEHHOIO POC-
CUIACKOro npaea: amc. ... K. 10. H. M., 2020. 188 c.

14. TyHkuH [, (pen.) MexayHapoaHoe npaeo: y4ebHuk. M.: lOpua,. nut., 1994, 213c.
15. TyHkuH LU, Teopusa mexayHapoaHoro npaea. M.: 3epuano, 2000. 398 c.
16. YceHko E.T. O4epku Teopun mexayHapogHoro npasa. M. Hopma, 2008. 240 c.

17. YepHunyerko O.C. MexayHapoaHO-MpaBoOBbIE aCNEKTbl OPUCAMKLMM FOCYAaPC-
TBa: aBToped. AunC. ... K. t0. H. M., 20083. 24 c.

18. YepHuueHko C.B. KoHTypbl MexayHapoaHoro npaea. O6me Bonpockl. M.: Ha-
y4Hasa kHura, 2014. 592 c.

19. Brownlie I. Principles of public international law. Oxford: University Press, 1990.
800 p.

References

1. Abashidze A.H. (2017) Principles of international law: issues of conceptual and
content nature. Moskovskiy journal mezhdunarodnogo prava=Moscow Journal of
International Law, no. 4, pp. 19-30 (in Russ.)

2. Alekseev S.S. (1981) General theory of law. Moscow: Yuridicheskaya literatura,
361 p. (in Russ.)

3. Alekseev S.S. (1972) Issues of the theory of law. Sverdlovsk: University 396 p. (in
Russ.)

4. Anufrieva L.P. (2021) Principles in modern international law (concept,
nature, genesis, essence and content). Moskovskii journal mezhdunarodnogo
prava=Moscow Journal of International Law, no. 1, pp. 6-27 (in Russ.)

5. Brownlie I. (1990) Principles of public international law. Oxford: University Press,
800 p.

6. Chernichenko O.S. (2003) International aspects of state jurisdiction. Candidate of
Juridical Sciences Summary. Moscow, 24 p. (in Russian)

7. Chernichenko S.V. (2014) Contours of international law. Moscow: Nauchnaya
kniga, 592 p. (in Russ.)

8. Course of international law (1989) R.A. Myullerson, G.l.Tunkin (eds.). Moscow:
Nauka, 360 p. (in Russ.)

9. International law (2007) V.I. Kuznecov, B.R. Tuzmuhamedov (eds.). Moscow:
Norma, 944 p. (in Russ.)

10. Konovalov A.V. (20283) Principles of law. Moscow: Norma, 792 p. (in Russ.)

11. Lukashuk I.1. (2005) International law. Textbook.Moscow: Wolters Kluver, 432 p.
(in Russ.)

12. Lukashuk I.1. (1997) Norms of international law. Textbook. Moscow: Spark. 322 p.
(in Russ.)

13. Oppenheim L. (1948) International law. Moscow: Inostr. lit., 408 p. (in Russ.)

219



lNpaBo B coBpeMeHHOM Mupe

14. Smirnova A.V. (2020) Law principles in the modern Russian law sources.
Candidate of Juridical Sciences Thesis. Moscow, 188 p. (in Russ.)

15. Theory of state and law (1996) M.N. Marchenko (ed.). Moscow: University Press,
475 p. (in Russ.)

16. Theory of state and law (2021) V.V. Grib, V. Yu. Panchenko (eds.). Moscow: Yurist,
1008 p. (in Russ.)

17. Tunkin G.1. (1994) International law. Textbook. Moscow: Yurid. lit., p. 106.

18. Tunkin G.l. (2000) Theory of international law. Moscow: Zertsalo, 398 p. (in
Russ.)

19. Usenko E.T. (2008) Essays on theory of international law. Moscow: Norma, 240 p.
(in Russ.)

Undopmauma o6 aBTopax:

10.C. PomalueB — JoKTOp topmanyeckmx Hayk, npodeccop.
E.B. MocTHMKOBa — KaHAMAAT IOPUONYECKNX HAYK, LOLIEHT.

Information about the authors:

Yu.S. Romashev — Doctor of Sciences (Law), Professor.
E.V. Postnikova — Candidate of Sciences (Law), Associate Professor.

Cratbs noctynuna B pegakumio 21.05.2023; ogobpeHa nocne peLeH3npoBaHus
26.06.2023; npuHaTa k nybnukaumm 14.07.2023.

The article was submitted to editorial office 21.05.2023; approved after reviewing
26.06.2023; accepted for publication 14.07.2023.



