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B ctatbe paccMaTpuBaloTCA NPUHMHBLI HEOAHO3HAYHOTO UCTONKOBAHWA NOHATUA «KOHCTUTYLIMOHANN3M»
B OTeYeCTBEHHOI NpaBoBoii NuTepaTtype. ABTOp pasfenaeT uX Ha npeasapuTenbHble U Tekylume. K nep-
BbIM OH OTHOCWT OTCYTCTBME B CTPaHe AeMOKPaTUHECKUX KOHCTUTYLMOHHBIX TpaauLmn, a Takxke Heunsy-
YeHHOCTb NPO6eMbl 0TEYECTBEHHOIO KOHCTUTYLMOHaNM3ma Ko BpeMeru pacnaga CCCP. Bropyto rpynny
COCTaBMAIOT METOAOMOrMYeCcKne acnekTbl NPOGeMbl: JIMHIBUCTUYECKUIA, NN ASBIKOBOW, N KYJbTYpHO-
nctopuyeckun. OHON N3 CyLLeCTBEHHbIX NMPUYMH OTCYTCTBUA €AMHCTBA MHEHWUU B MOHUMAaHUN KOHCTUTY-
LUMoHanuama ABMIAETCA, MO MHEHWIO aBTOPa, MHOFO3HAYHOCTb MOHATUA KOHCTUTYLIMK, IeXAaLlero B ero oc-
HoBe. C Apyroil CTOPOHbI, KOHCTUTYLIMOHANTM3M HEPEAKO OTOXAECTBAIOT C «NPaBUSIbHOW» opraHusaumen
rocyAapCTBEHHON BAcTH, NO-pa3HOMY MOHUMAaA KPUTEPWUU 3TOW «MNpaBunibHocTW». OpraHusauva BnacTy,
npednonarallan ee COOTBETCTBUE HEKOEMY BbiCILEMY NpaBy (Maee), OOMKHA, MO MHEHWIO aBTopa, pac-
cMaTpuBaTbeA Kak cnocob ee flerMtumauun. B ctaTbe NpusHaeTCA HEKOPPEKTHBIM MCMOMb30BaHUe Mo-
HATUA «KOHCTUTYLMOHANM3M» AJf1A onpefdeneHnsa MoJenei BnacTy, CyllecTBOBaBLUMX 32 MHOTO BEKOB
1 Jaxke TbICAYENeTU 4O ero CTaHOB/eHMA. BMecTe ¢ TeM UCTOPUA aHITIMIICKOTO KOHCTUTYLMOHaUama
NoATBepXAaeT BO3MOXHOCTb BKIIKOYEHNA B €10 CTPYKTYPY OTAeSbHbIX (heoAasibHbIX MHCTUTYTOB, U3Me-
HUBLLUX CBOK NPeMETHYIO HanpaBfIeHHOCTb, a noadac 1 hopmy.

B cTatbe BblAenAwTcA NATb NEPUOLOB 3BOMIOLUMN KOHCTUTYLMOHaNM3mMa. Jlub B NepBblid M3 HKUX (10
1917 ) COUMOKYNbTYpHblE PasnMuuA MeXy cTpaHamu, B KOTOpbIX C(hOPMMPOBASICA KOHCTUTYLMO-
HanM3M, He BbIXOAAT 3a pamMKK eBpPOMencKoU NOUTUHECKOW U NpaBoBou KynbTypbl. C ofpasoBaHvem
coBeTckon Poccun popMUpyeTCA KOHCTUTYLMOHAIM3M MHOTO MCTOPUHECKOTO TUMa, NPOTUBOCTOABLUIMM
BCEM €0 Mpe/llecTBYOWMM MoAeNAaM BNfoTb Ao pacnaga CCCP.

Mocne BTopon MUpoBoK BouHbI (B TpeTUM Neprod) NPUHUMAaETCA pAL MeXAYHapOAHO-NPaBOBbIX aKTOB O
npaBax YenoBeka, UMeHyeMbIX B AOKTpuHe MexxayHapoaHbIM 6unnem o npasax YenoBeka. OHU UMnne-
MEHTUPYIOTCA BO MHOTUX CTpaHaXx B HaUMOHasbHbIe NMPaBonopAaKY; CO3AalTCA YHUBEPCATIbHbIE U peri-
OHaJlbHble MEXAyHapoAHble MeXaHU3Mbl 0BeCTeYeHUA U 3alUMTbl NpaB YernoBeka. KoHCTUTYLMoHanam
BbIXOAMT 3a HalMOoHaSbHbIe PaMKK, CTAHOBACH HALMOHAIBbHO-MEXAyHapOAHOW KOHCTPYKUUE.

YeTBepTbi Nepuod cBA3aH ¢ NpoBo3rmalleHnem B Asun 1 Adprke He3aBUCUMOCTU BbIBLIMX KOSIOHWN U1
MoNyKonoHuin. CoxpaHeHne B HUX MEPEXNUTOYHBIX A00YPXyasHbIX OTHOLLIEHWI 06 BEKTUBHO Cy>XaeT ciepy
[EeNCTBUA KOHCTUTYLIMOHANN3MA.

MATeIA nepuop HaumHaeTcA ¢ pacnagom CCCP u xapakTepuayeTcA HECOOTBETCTBUEM 3aKPEMSIEHHbIX B
KOHCTUTYLIMAX 1EMOKPATUHECKUX MPUHLMMOB U MHCTUTYTOB COLMOKYIIbTYPHBIM YCIOBWAM rocyiapcTB Ha
NOCTCOBETCKOM NPOCTPaHCTBE.
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BasTbes 3a TaHHYIO TeMY aBTOPa HOJBUITIO 1Ba 0OCTOATENbCTBA: XKUBOJ MHTepeC K Heli oTe-
YeCTBeHHBIX MCC/IeloBaTeell M TOT apafoKCalIbHBIN (aKT, 4TO KOTUIECTBO MOCBSICHHBIX
ell Iy G/IMKaIMI efiBa /I He TIPOIIOPIVOHAILHO pasbpoCcy MHEHMIL B BOIIPOCaX COflepKaHMs
Y CTPYKTYPBI MOHATUA «KOHCTUTYIIMOHATN3MY», MICTOPUYIECKMX IIPUUMH U YCIIOBUIL €r0 BO3-
HMKHOBEeHMs, CTelleHM ero yHMBepcanbHoCTH U T.7. [Ipodeccop B.IL Ipadckuit cpaBHMBaeT
TaKyIo CUTYAIMIO C 3aBepIIMBIIeCsS OeCIVIONHOM TUCKYCCHelt «O MPaBUIBHOM MOHMMAHM
npaBa»r. «[louTy Ha ITycTOM MeCTe HACTYIWI depef, HaJJIeXKalero MCTOMKOBAHNS JIPYTroro,
Goree 3aTafloUHOTO MO CMBICTY TePMMHA, KOTOPHIM MIMEHYeTCA «KOHCTUTYIMOHAM3MOMY . ..
Ero mpmsHaky 1 4epThl OTBICKMBAIOT B IOMTIYIECKOI IIPaKTUKe CaMOM Ceflol peBHOCTH,
aBCe ero COBpeMeHHBIe BOIUIOMEHVSI 0OPOCH. .. MHOTYIMU ¥ pasHOPOHBIMY 06 00TIeHUAMIL
Briopy roBopuTts ete 06 offHoi oueHb faBHel ¥ HMKAK He MOJAIONTeliCsl BHATHOMY pacTor-
KoBaHMIO TeMe»'. [logo6Hast oIfeHKa BeCbMa TOUHO OTpaskaeT CYTh fiena. JlyMaeTcs, cuTyanms
HACTO/MbKO IIPOTUBOPEUNBA, ITO JlaNbHeliIIee MsydeHMe Mpo6IeMbl efiBa M BO3MOXKHO (e3
VICCTEIOBAHVS MPYYINH CTOMb 3HAUMTENBHOTO PasHo60sI BO MHEHVIAX M CYTU PacXOX/eHIt
B VICTO/IKOBAHUY TIOHSTYS «KOHCTUTYIVOHAMM3M». KOHeUHO, B paMKax XXYpHaIbHO CTaTbU
ef[Ba JIV BO3MOXKHO BCECTOPOHHE PACKPHITh BCe MHOTOO0Opasye BOSHUKIIMX 3/[eCh IPobiieM.
[ToaTOMY MBI OTPaHMUMMCS PacCMOTPEHMEM UL HeKOTOPBIX M3 HUX, Ha Halll B3[/IAZ BeCbMa
CYIIeCTBEHHBIX.

1. O NpMYMHaX CNOXXUBLUENCA CUTYyaLUK

VX crmemoBano Gl pasfieUTh Ha MpefiBapUTeNbHbIe ¥ Hocnexyomue. [lof mepBbIMI MBI
IIOHMMaeM ITpeXJie BCEro CYIeCTBEHHBIE COLMOKYIBTYpHBIE oT/Iaus Poccuyt oT cTpaH 3anaj-
Holt EBponl 1 CIIIA, KOHCTUTYIIMOHHBIN OIBIT KOTOPBIX OHA IBITAETCSl BOCIPUHMMATD. JTO
IIpeXXJie BCETO TIOYUTH IIOTHOE OTCYTCTBME B KOHCTUTYLIMOHHONM MCTOPMM CTPaHBL, BIVIOTH JIO
pactayia CCCP, pefictaputenpHoro npapieHus’. [losske Bcex B EBporie — B deppane 1917T. —
Hadalach poccuiickast 6ypKyasHas peBononust. OHa 6bITa IpepBaHa GONBIIEBICTCKIM Iepe-
BOPOTOM B OKTsI6pe 1917 I. M onydmIa pojioJiKeHue TUIIb oce pactaga CCCP B 1991t

CTpyKTypa BIacTy, CO3JaHHAsI B COBETCKOe BpeMs, ObIIa 10 CYTU aHTUKOHCTUTYIIMOH-
Hoit. Koncturynuu CCCP 1936 u 1977 IT. 3akpeIULsUIM IIpUMAaT NpaBslliell MapTuy Hafl FoCy-
TapCTBOM U 0OIIeCTBOM, a MAPTUIHON AVPEKTUBE — Hajl 3aKOHOM. B 9TUX yOTOBMAX Hpo-
BO3IIAIlIeHHBIE B HIX MOUTHYeCKIE, a TakKe JIMTIHEIE IpaBa U CBOOOMBI MOI/IM OBITH JIMIID
¢uxruBHBEIMIE®. Takmm obpasoM, K MoMeHTY pacafa CCCP ombiTa KOHCTUTYIMOHATM3MA
CTpaHa IPaKTUIeCKy He MIMera.

Yto KacaeTcss HAYIHBIX ITOAXOOB K €T0 MCCIEIOBAHMIO, TO OHU He MOTTIN M30e)XXaTh OJHO-
CTOPOHHOCTY U JIOTMaTH3Ma, CTO/Ib XapaKTePHEIX [ 061I[eCTBeHHBIX HayK B YC/IOBVSIX TOTa-

! Ipagexuii B.ID KoncturynmoHa/msM Kak npepMet musydenus // Ilpaso. JKypHan Belcmreit mkomsl sko-
Hommku. 2009. Ne 3. C. 3; Ox se. KOHCTUTYIMA M KOHCTUTYLMOHAIN3M B MeKIMCIMIUVIMHAPHOM BOCTIPY-
N (MCTOpUA M COBpeMeHHOCTb) // Punmocodus mpaBa M KOHCTUTYIMOHAINM3M: Marep. UeTBepThIX (UIIOC.
npaB. yteHu namatu ak. B.C. Hepcecanna. M., 2010. C. 18-51.

2 Tak, mepBast poccuiickasi KOHCTUTYIMsA B popMe OCHOBHBIX 3aKOHOB Poccuiickoit ummnepun 6pia npu-
HATa nIIb B 1906 1. 3a 10 7eT ee fefiCTBUSA B CTpaHe He MOITIO CIOKUTHCA JIeMOKPATU9eCKUX KOHCTUTYIIMOH-
HBIX Tpaauimii. Yto kacaetcsa OCHOBHBIX 3aKOHOB, Boemnx B CBoy 3akoHOB Poccniickoit Vimnepnn 1832 .,
TO OHU He SABTBIIUCH KOHCTUTYLIMEN, TOCKONBKY ObIIM MPUHSATHI B KOTMPUKAIMOHHOM HOPSJIKE, T.€. B POLeC-
ce mopirotoBKy CBOJIa, He MMeN BBICIIeN FOpUANYeCKON CUIIBI M He BBOAM/IN ITPefICTABUTe/IBHOTO TPAB/ICHS.

* HeynuButenbHo, uro npunsatie Koncturyuun CCCP 1936 1. coBmamo ¢ MacCOBBIMU He3aKOHHBIMU
pernipeccamu B crpase. B mepuop nevicteua Korcruryuu CCCP 1977 1. MOCTOAHHO HapyIanach 3aKOHHOCTD
IIpY TIpeciIelOBaHNM MHAKOMBIC/LAIINX U T.JL.
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NUTAPHBIX pexXMOB. Tak, KOHCTUTYIIMOHAIM3M pPacCMaTpUBA/ICA B OTeUeCTBEHHON IIPaBOBO!
HayKe Kak SIBJICHMe IMUCTO GypiKyasHOe, He XapaKTepHOe I COBETCKOTO KOHCTUTYI[VIOHHOTO
CTpOSI M He IIpeJICTaB/IsABIIee B CUIY 3TOTO CYIIeCTBEeHHOI HayIHON 1 IIPaKTUIeCKOii 3HaIM-
MocTu. [ToaToMy B TedeHMe MHOTYX JIeT laHHas1 IIpofiieMa He MCCIefloBanach. JIunib B Hadae
1980-x rofioB MOSAB/AIOTCA IMyONMKaIMy 1o mpobieMaM OypiKyasHOTO KOHCTUTYIMOHAIN3-
Ma’, a Ha pyGeske 1980-x 11 1990-X rojioB — M KOHCTUTYIIMOHAIN3MA COBeTCKOro. [Ipu aTom
BIIepBBIe IIPEIIPYHIMAIOTCS TIOIBITKY PACCMOTPEHMS €T0 ¢ HeMapKCUCTCKMX Mo3Unmif’. Ta-
KM 00pa3oM, HOBBIIIEHHBIN MHTepeC K IPpo6ieMaM pOoCCUIICKOT0 KOHCTUTYIIMOHA/IM3MA YIKe
B IIepBbIe TIOCTCOBETCKIE TOMBI U pasbpoc MHEHMIA B 9TOM BOIIpoce 0OBACHAIOTCA, IIpeXie
BCETO, €0 IPaKTUIeCKolt HepaspaboTaHHOCTBIO B COBETCKO IIPaBOBOIT HayKe.

Kax 210 HM ITapajioKcaabHO, HO «3aTyMaHMBAHMIO» TIPOOIEMBEL BO MHOTOM CIIOCOGCTBOBAIO
upusartie Koncmurymm Poccniickoit Oepepanym 1993 I. B ee HbIHeIIHel peflakiuu. ABTOPBI
KoncTutyrm npournopupoBaii (a 6bITh MOXeET, He TIOHSIN?) YHUKAIBHYIO KY/IBTYPHO-MCTO-
PUUeCKYIO CHeNMpUKY ITOCTCOBETCKOI Poccuy, CoCTOABIIYIO, Ha HAIll B3I/IAL, B CIEYIOMIEM.

1. BrIXofioM M3 CHCTEMHOIO KpU3Mca, KOTOPBIM IepexxuBana cTpaHa fo pacrajga CCCP,
MoT7Ia OBITh IUIIb COITMaIbHAsK PeBOIONNS, IPU3BaHHasI PelllUTh 3afjady IIpepBaHHON GOMb-
IIeBMKaMI POCCUIICKOT 6y piKyasHoit peBosioryn ¢eBparnst 1917 1. Ho ecu Torza peBomronms
IUIa B PyciIe MCTOPMUIeCKOro Ipoliecca, To MOCTCOBETCKast PeBOIONMS HO/KHA ObITa CTaTh
CBOETO pofia 06PaTHBIM XOJIOM C IIeTBIO BBIXOJA M3 MCTOPUIECKOTO TYIIMKA, B KOTOPHII 3aBe
CTpaHy MapKCUCTCKO-/ICHMHCKMI colManmsM. MupoBas MCTOpU ellle He 3Ha/la IIPYMepOB,
KoT7la OBI [IBVDKeHMe CTPAHbI Hasafl, K MCXONHBIM IMO3UIVAM ObUIO OBl YC/IOBMEM U MpefIIo-
CBUIKOJ ee IIPOIPeCcCUBHOIO pasBUTUAL

2. CIOXHOCTD U MacIITabHOCTD TaKol 3afiauy 06YCIOBIIIN HeoOXOAMMOCTD UCTOpUIe-
CKI TIePeXOfIHOTO TIepMofia OT TOTATUTAPHO-COBETCKOTO K OYpXKyasHO-eMOKpPaTUIeCKOMY
COIUATBHO-TIONMUTUIECKOMY CTpOLo. XapaKkTep TaKOTo IlepeXofia M HO/DKeH OBUT IIpeflolpefie-
JMTDb coflepxanue Hoolt Koncturymmm. OfHaKo ee aBTOPBI OLIYCTI/IM BOIIPOC O IIepeXOIHOM
Hepuofie, 3aKpelyB B Hell — Ha (oHe Upe3BHIYAHO MIMPOKUX ITOTHOMOUNIT IIpesyfieHTa —
HOPMBIL, MHCTUTYTHL ¥ IIPMHILMIIBL, BOCIIPUHATBIC B Pa3BUTHIX CTpaHaX. MOXHO JIMIIb IIpefi-
HOIOKUTD, ITO IPYIMHO 9TOTO GBIIM TeopeTHdecKast HepaspaboTaHHOCTD BOIIPOCOB 0OpaT-
HOTO TMepeXOffHOTO IepHofia U YIpoIeHHoe BUficHMe IpoOieM, BCTABIINX ITepefl CTPaHOI ¢
pacriafiom CCCP. Tak, coBepllleHHO He Yy4MTBIBa/LIOCh, YTO BOCIIPUHATBIE IeMOKPATIIeCKIe
IPYHITUITEL X HOPME! (POpMMPOBAINCE B CTPaHAX-TOHOPAX CTOMETHUAMI, TOTa KaK B IIOCTCO-
BeTCKOJ Poccmy oHM BBOIMINCD «C CETOJHSA Ha 3aBTPa». DTO IIpefoNpelle/sIo M3HaYaAbHYIO
(MKTUBHOCTD OCHOBHBIX IoToxKeHMH Konctutynmm®.

Ha monmmanyy KOHCTUTYIIMOHAIM3MA He MOTTIa He CKa3aThCsI M Pa3MBITOCTD OOIMeCTBEH-
HBIX IIpeJICTaB/IeHUI 0 HOBOJ COLMA/IBHOM MOJIe/IN, KOTOPYIO IIPEJICTOSIIO CO3/IaTh, a TAKXKe O

* Cum.: [Ipakruka 6yprkyasHoro KoHCTUTYIIMOHaM3Ma. M., 1982; CoBpeMeHHBI OYpyKyasHbII i KOHCTUTY-
IMOHAIM3M B TeOopuy U npakTuke / mof pef. b.A. Crapopy6ckoro. CBepanosck, 1985; Mcropus 6yp)xyasHoro
koHCcTUTyIMoHaMu3Ma XVII-XVIII BB. / otB. peni. B.C. Hepcecann. M., 1983; Vcropus 6ypiyasHOro KOHCTH-
tyimoHanuama XIX B. / otB. pen. B.C. Hepcecann. M., 1986.

> Cm.: Cmenanos V.M. ColpaniucTuaeckuii KOHCTUTYLMOHAN3M: CYIITHOCTD, OIIBIT, Ipo6neMsl // CoBeT-
CKOe rocyfiapcTBo U npapo. 1987. Ne 10; Own me. KOHCTUTYLIMOHANM3M: [[eHHOCTU KYIbTYPBI WM KYIbTypa
neHHOCTel // CoBpeMeHHBI KOHCTUTYLIMOHAIM3M: MaTepManbl COBETCKO-OPUTAHCKOTO cuMmosmyMa. M.:
Wu-Troc. n npaa AH CCCP, 1990.

¢ Poccys moropsna sfech oKy npouwioro. Tak, OCHOBHbIe TOCYAApCTBeHHbIe 3aKOHBI 1906 I. He co3-
Ja7myM B CTpaHe Iap/laMeHTCKOrO CTPOS B CWIY OTCYTCTBMA B Hell PasBUTOIO TPpa’kHAHCKOrO CTPOS KaK He-
06XOIMMOY OCHOBBI BCAKON mbepanbHOi KoHCTUTYIMU. CM.: [Tusosapos I0.C. Ilomitudeckas KynpTypa
nopedopmennoit Poccun. M., 1994. C. 144. Curyauus B Poccun 1990-x rofioB oTMyanach Juillb TeM, YTO
TpKIAHCKMIL CTPOIE OB ellle MeHee PasBUT, 4eM B Havase XX B.
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IyTsIX ABYDKeHMA K Heil. OTCIofa ¥ IMPOKMi pasbpoc MHeHMI! B Boripoce o ponu KoHcTnTy-
MY M KOHCTUTYIMOHA/NIN3MA B IIOCTPOCHUI HOBOTO 00IIecTBa. TaK, OfJHU aBTOPBI BUIEN B
POCCUIICKOM KOHCTUTYIMOHAM3ME «00Iede/IoBedecKUe CMBIC/IBL U IIEHHOCTI», «pe3y/Ibrar
00I1IefIleMOKPATUIeCKOTO PAasBUTHSA TOCYHAPCTB MUPa»®, «<KOHCTUTYIIMOHAIN3M, IIPUOIVKEeH-
HBII K MUPOBBIM CTaHfiapTaM»’, TOIJia KaK JipyrMe — UX SBHOE MEHBIIMHCTBO — OTMeda-
JIV OUeBUIHYIO HeafleKkBaTHOCTh KoHCTHTYIMU poccniickuM yonosusam™. HakoHerr, kapTuHy
TOIIOMHAIN YTBEPXEHMS, YTO «IIOIUTUYEeCKAs PUPOa KOHCTUTYIIMOHA/IM3MA OCTAETCA B
Poccym «terra incognita»'!,

CkasaHHOe II03BONAET Clie/aTh BBIBOJI, UTO CUTYallMid, CIOXKMBINASACA B Halllell HayKe B
cepe MccmenoBaHMit KOHCTUTYITMOHAIN3MA, OTpaXKaeT CIIeNUpHUKY OTedeCTBeHHON IOMUTH-
4ecKol 1 ImpaBoBoi ucropum XX B.

2. Noaxoabl K npobneme: HEKOTOPbIE NPUMEPDI

[Ipy TOmBITKe IIPUBECTU IPUMEPHI IOAXOAOB K MpobeMe MBI CTaTKMBACMCS C U3BECT-
HBIMM MeTOROZIOTMYIeCKUMM TpyAHOCTAMM. Tax, cmefoBaso OB HadaThb ¢ o630pa COOTBET-
CTBYIOIIIEIT oTedecTBeHHOM Oubmmorpaduu 3a 1990-2010 rr., Ho 9TO IBHO BBIXOIUT 32 PaMKU
craten. Kpome Toro, pasHo6011 B IIOHMMaHMY KOHCTUTYIIMOHAMN3MA CePbe3HO OCTOXKHSIET
npo6meMy KIacCupMKaIMM aBTOPCKMX TMoAXofoB. [losToMy M3 MHOTOYMCIEHHBIX ITyOmM-
KaIuit MOCTefIHMX JTeT MBI BEIOepeM JIMIIb HeCKOIbKO MHTepecHBIX, Ha Halll B3MIAM, TeM, B
KOTOPBIX IIPefIMeTOM PacCMOTpPeHMUs ABIAIOTCA Hanboslee oOIie, OTHOBpeMeHHO Hambomee
CIIOPHBIE ¥ TIOTOMY MeTOJIONOTMYECKM 3HAYMMBIe BOIIPOCHL, CBSI3aHHBIE C COflepyKaHMeM II0-
HATYUSA «KOHCTUTYIMOHANIN3M», €T0 CTAHOBJ/IEHMEM U 3BOMIOIMEN. XOTS OHM He MCUEPIIBIBAROT
BCETO MHOT006pasyst MOAXOAOB K TeMe, HO IeMOHCTPUPYIOT TUIIMIHBIN J/IA CIOXKUBIIEHCS
CUTYaIVM pasdpoc MHEHUH B TEOPUU U MeTOJIONIOTVIM BOIIPOCA.

[Toxcanyit, HanGonblilee eIMHCTBO B3MIANOB HMPOSBISETCSA B OTOXECTBICHUM KOHCTH-
TYLIMOHA/IN3Ma C «IIPaBWIbHOM» OpraHus3alMeil ToCylapcTBeHHON BacTi. OHaKo, BUTA B
KOHCTUTYITMOHAIN3Me HeKMI MeXaHM3M (CpefiCTBO, CIocob 1 T.7I.) ee oTpaHMYIeHVIs, aBTOPEI
PACXOMATCA B BOIIPOCAX, Kak M IIOCPEICTBOM Uero 3To ocTuraeTcs. Tak, 4acTb U3 HUX CUUTa-
eT TaK/M OrpaHM4MTeNeM IpaBa de/ioBeka. K mpumepy, mo MHerno B.A. UeTBepHIHA, KOH-
CTUTYIMOHAMN3M eCTh TeOPYsI M MPAKTHUKA OTpaHNIeHMs TyONUTHOM TOMUTIIeCKOl BIacTI
IPaBOM, B OCHOBe KOTOPBIX JIe)KaT IIpefiCTaBIeHMs O eCTeCTBEHHBIX IIpaBaxX deloBeKa',

7 Cwm.: Kpyce B. Korcturyiuonammsm u ¢unocodus mpasa: K o3HaBaHKIO Mpo6iemsl // [IpaBo 1 xM3Hb.
1998. Ne 15.C. 18.

8 CM.: boroapey H.C. llpaBa denoBeka B Teopyu ¥ MpaKTUKe POCCUICKOTO KOHCTUTYIMOHamm3Ma // Poc-
CUIACKMIT KOHCTUTYIIMOHAU3M: IpoGeMbl 1 petenus. M., 1999. C. 200.

® Cm.: Kownroxosa M. A. Ilpo6rieMbl cTaHOB/IeHNMA KOHCTUTYIMOHA/MNM3MA B coBpeMeHHOI Poccym // Kon-
CTUTYLMOHHO-TIpaBoBas pedopMa B Poccuiickort Pepepanmu: ¢6. cT. / otB. pen. 10.C. IInsoBapos. M., 2000.
C.11-17ut.p.

10 Cwm., Hanp.: Mypomuyes I V. KynbrypHo-uctopuueckas crierudmka Poccun u Koncrurynms Poccnitckoit
Depeparmu 1993 1. // KoHcTUTYLIMA Kak 0CHOBA IPaBoBoli cucTeMbl rocypapcrsa B XXI Beke: Marep. Mexpy-
Hap. Hay4.-IpakT. KoH¢. 30-31 okTaépa 2008 r. M.: PYITH, 2009; Ho6povinun H.M. JlekoHCTUTYLIMOHANMN3A-
s — oXujiaeMoe unu HopMa kusau? // Tocypaperso u npaso. 2010. Ne 5. C. 5-14 n .11,

W Cm.: Hacmyxos B. Pepomrolus 1 KOHCTUTYIMA // CpaBHUTETBHOE KOHCTUTYIMOHHOE 0603peHne. 2011.
Ne1.C.157.

2 Cu.: Yemeeprun B.A. JleMokpaTnueckoe KOHCTUTYIIMOHHOE TOCYAPCTBO: BBeleHne B Teopuio. M., 1993.
C. 130.
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[Ipocdeccop b.A. CrpantyH onpefienseT KOHCTUTYIIMOHAIM3M «KaK UIOTOTMUeCKOe IIpefi-
cTaBJIeHMe O JIOJDKHOM YCTPOIICTBE TOCYIapCTBa, IIpefIonaralollee orpaHidenye ero Bl1acTu
Hajl 4eJI0OBeKOM ITyTeM rapaHTUil IIpaB U CBoGOJ M HEJOIYIIeHVsI KOHIIEHTPAIMN BIAaCTH B
PaMKax Kakoii-/mbo 13 ee BeTBeil 61arofiaps IpPMMeHEeHIIO IIPYHITAIIA pasjle/leHNs BlacTeii» 1,

Becbma 671m30K K Taxoit osuumy mofxof forenta H.B. BapnamoBoit, o MHEHMIO KOTO-
PO «MCTOPMYECKM KOHCTUTYIMOHAIM3M YBA3BIBAJICA C HajJlexallleli opraHyusanyeil rocy-
JlapCTBEHHOM B/IacTy, KoTopast PpakTUUeCKy CBOAWIACH K ee orpaHuueHHOCTI» . KoHcTuTy-
IIVIOHA/IV3M II0 CBOEII CYIIHOCTH, CIMTaeT OHA, CBOAUTCA K TeOPeTUIeCKOMY 060CHOBAHMUIO
U IOpUAMUECKOMY 0(OPMICHHUIO OT paHIIeHM I KOPOTEBCKOI BIACTH IIpaBaMM MOJ[BIACTHBIX.

Becbma npumedaTenbHbl paccyxgenns H.B. BapramMoBoil o ByX KOHKYPUPYIOLIMX IO
XOfIaX B TeOpMM KOHCTUTYIMOHANN3Ma (KaK U B IOPUCIIPYAICHINU BOOOIIe) — MO3UTUBYCT-
CKOM (B €TO JIETMCTCKOM BepCuu) ¥ HeIIO3UTUBUCTCKOM. B paMKax mepBoro KOHCTUTYIIMOHa-
JIU3M TIPOU3BOJIeH OT KOHCTUTYIIMY U HaTMIeCTBYeT B MTI0O0OM ToCyflapcTBe, TJie OHA eCTh, a B
IOKTPMHA/IBHOM IVIaHe OTOKIeCTBIAeTCA C yUeHMeM 0 KOHCTUTYIuu. IIpu aToM coflep>xanme
KOHCTUTYITOHHBIX HOPM He B/IMsAeT Ha KBaIM(UKAIIUIO JaHHOTO aKTa B KadeCTBe KOHCTUTY-
IV, @ YCTAHOBICHHOTO MM IMYOIMMHOTO TOPsIfiKa B KadecTBe KOHCTUTYIMoHam3Ma . Hero-
3UTUBUCTCKAs MHTepIIpeTal s IOHATUA «KOHCTUTYLMOHAIN3M», ITo MHeHyto H.B. Bapiamo-
BOI, yTBepX[laeT ero MCTUHHBIM, M3HAYa/IbHbIM CMBICT KaK CUCTeMBbl MHCTUTYLMOHAIbHBIX
TapaHTWIt IIPaB Ye/oBeKa U (haKTUIeCKY OTOXeCTBIACT eTo ¢ KOHITeTIIMel IPaBOBOTO rocy-
mapctBa. Ecu ke BIacTb pakTUIecKy He orpaHiueHa COOTBETCTBYIONMMY KOHCTUTYI[MOH-
HBEIMI I efIMCaHNAMY, TO KOHCTUTYIIMOHAIN3MA, 110 ee MHEHNIO, HeT'.

Mexqy Tem mpodeccop P.A. PomMarmoB mpujiepknBaeTcss BO MHOTOM IPOTHBOIIONIOXHOTO
B3/IAfa. [l Hero orpaHMYMTe/IeM FOCYLapCTBeHHON BIAaCTH AB/ISAeTCA KOHCTUTYIIMA KakK Ta-
KOBasI, He3aBUCUMO OT ee CoflepKanms’.

JI7151 HeKOTOPEIX aBTOPOB HU KOHCTUTYIMS, HM IIpaBa Ue/loBeKa He SBIAIOTCA 00s13a-
TE/TBHBIM KOMITOHEHTOM IOHATHA «KOHCTUTYIMOHAMM3M». Tak, Mo MHeHMIO Ipodeccopa
B.I: Ipacpcxoro, «ero (koHcmumyyuoranusma. — I.M.) DTaBHBIMY [TapaMeTpaMy Beerjia ObUIN
0COBEHHOCTH YCTOMMMBOTO M TUIM3MPOBAHHOTO paclIpefie/ieHIsT BIacTH, ee YIOTpebmIeHus
B TOM VIV IHOM COOTBETCTBUM (TapMOHMY, COT/IACYM) C IIpefICTABIeHMAMN O eCTeCTBEHHOM
U MCKYCCTBEHHOM (ITO3UTUBHOM) IIpaBe, Kak 9T0 HabMIofjaeTcs, K IpUMepy B IOMUTIIeCKO
ucropyn JpeBHeit [pervu win Prmar'®,

Hoxrop opupmyeckux Hayk H.B. MamuroBa ujeT elile Hajiblile, MCK/IOUas U3 IOHATUA
KOHCTUTYIIMOHA/IM3Ma Y eCTeCTBeHHoe 1IpaBo. KOHCTUTYIMOHA/IM3M OHa IIOHMMaeT KaK Ka-
TETOPUIO, BEIPAXKAIOIIYIO OTHOMICHVIST MeXKY BIACTHIO, TPayKTAHCKUM 06IIeCTBOM U JIMTHO-

B Cm.: Cmpawyn b.A. KOHCTUTYIIMOHANIN3M: UJleal, pealbHOCTb U BO3MOMKHBIe IepcreKTuBbl // CpaBHU-
TeNbHOe KOHCTUTYLIMOHHOE 0603peHne. 2011. Ne 5.

4 Bapnamoea H.B. KOHCTUTYLIMOHAIM3M: BApMATUBHOCTD MOHATHA // CpaBHUTE/IbHOE KOHCTUTYILIMOHHO®
o6o3penne. 2011. Ne 5. C. 49.

1> Tlo cyTu Takoi e B3DIAR ellle B 1990-x rogax Bbickasan B.A.Yersepunn. Cm: Yemseprun B.A. Ykas.
cou. C. 130.

¢ Cm.: Bapnamosa H.B. Ykas. cou. C. 50-51.

17 IloHnMas NoJ, KOHCTUTYIMOHAIM3MOM MOMUTUYECKYIO CUCTeMY peasibHO JIelCTBYIOMIel KOHCTUTYLIN,
OH OTMedYaeT, UTO JJAHHBI (peHOMeH O0YC/IOBINBaeT MIpaKTHYeCcKoe OrpaHiyeHne TOCyapCTBeHHON BIacTu
OCHOBHBIM 3aKOHOM — KOHCTUTYLMeH. KOHCTUTYIIMOHaNnU3M, O ero MHeHUIo, JIeTUTUMU3UPYeT Tocyfap-
CTBeHHYIO BJIaCTh, yTBepX/iasd ee MpaBoMepHOCTb. CM.: Pomawos PA. KOHCTUTYIIMOHHOE roCyfapcTBO (MCTO-
pusl, COBpeMeHHOCTh, MepCreKTUBBI pasButyst). Kpacnospck, 1997. C. 68-69.

18 Ipagpexuii B.I KoncturynmonanusM kak mpeamer usydenns // lpaso. XKypaan Beiciiresi mkosns! skoHo-
mukn. 2009. Ne 3. C. 3.
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M. Mypomues. KOHCTUTYLMOHANNSM: [IPOGeMbl METOROMOM

CTBE0. DTO CUCTeMa ITPABOBBIX MIeH, B3I/ISANOB, TPaUIIUI M MHCTUTYTOB, OIIpeie/IAIuX 06-
IIeCTBEHHBI ¥ TOCY/IapCTBEHHBII CTPOIA, 3aKPeIVIAIINX OTHOIIEHNS BIACTH, TOCYlapCTBa
Y IMYHOCTH, IIOPOXKTIaeMbIX KOHCTUTYIMIOHHBIM OIIBITOM Pa3IMIHbIX MCTOPMYECKIX CTazWii
Pa3BUTUA TOCYHAPCTBaA U 06I[ecTBa M BbIpaXkeHHBIX B IIPaBOBOM CO3HaHMM 9TOTO OOIIeCTBA.
CymIHOCTb KOHCTUTYIIMOHA/MIN3Ma BEIPAXaeTCsl, 10 ee MHEHMIO, B 00IIeCTBEHHOM COT/IaCUI
IO 3TVM BOIIPOCaM, KOTOPOE BBICTYIIaeT HeOOXOMMBIM YC/IOBMEM €ro IIPOTHOCTH.

EcTp emie onuH acrexT mpoOIeMbl, CBA3AHHBIN C TeM, 9TO KOHCTUTYIIMOHAIM3M B CO-
BPEMEeHHBIX TOCYAApCTBaX OOLIMHO MpeflIonaracT MHCTUTYT KOHCTUTYLIMOHHOTO KOHTPOJISL.
B.A. YeTBepHUH paccMaTpyuBaeT €ro B KadecTBe HeCyllel KOHCTPYKIMM KOHCTUTYLMOHA-
nuama. OpHa u3 171aB MoHorpaduy B.A.UeTBepHMHA 0 IeMOKPaTUUeCKOM KOHCTUTYIMOHHOM
rocyiapcTse HasblBaeTcs «IIpaBoBoe rocylapcTBo — «TOCyapcTBO CyJieii», a OIMH U3 I1apa-
rpacoB 9ToI I7aBEl — «KOHCTUTYIMOHHAS IOPUCAVIKINA — BBICHINIA YPOBEHDb MPOSBICHUA
IPYHIUIIOB IIPABOBOI TOCYAAPCTBEHHOCTI». Opral KOHCTUTYIMOHHOTO KOHTPOJIA (CYZ Win
KOHCTUTYLIVIOHHBIIL CyJ]) OH paccMaTpyBaeT B KauecTBe BRICLIET0 XpaHMUTe/ s KOHCTUTYIIMOH-
HOCTH rocyiapcTBa.

B ommune or B.A. YerBepHuHa wien Koncturynmonnoro Cypa Poccmiickont @epepa-
mm npodeccop H.C. bormaph ompefienieT KOHCTUTYIMOHHYIO IOCTUIMIO KaK TeHepaTop
CyIebHOTO («KMBOTO») KOHCTUTYITMOHAIN3MA, @ 9TOT MOCTeTHUN — KaK HOBYIO, BO MHOTMX
OTHOIIEHVSIX YHUKAIBHYIO TOMUTUKO-IIPaBOBYI (GopMY KOHCTUTYIIMOHHOTO IIpaBIeHusI —
CyZIeOHBI KOHCTUTYIMOHAMN3M. VIMEHHO OH akKyMynupyeT o06Ine, YHUBEpCaIbHBIE eMO-
KpaTiyeckye IIeHHOCTH, @ TaKXKe HOpMaTUBHO-IIPaBOBble CTaHIAPTHL COBPeMeHHOI IIVBU/IN-
3aIlMy, COCTABJIAOIINE OCHOBY IIpoIlecca Inobanmsarym B chepe mpapa’l.

He menbmmmit pasépoc MHEHWIT MBI BUAMM ¥ B BOTIPOCAX IPOUCXOXKCHN KOHCTUTYIIN-
oHa/mM3Ma. Tak, COIJIaCHO MHEHUIO [IPUBEJIeHHBIX aBTOPOB, KOHCTUTYLIMOHA/IM3M BO3HUKAET
B MCTOpMIL: a) Bo BpeMeHa [lpeBHeit [perm u JlpeBrero Puma?; 6) B TedeHMe HeCKOMBKIX
BekoB, IpuMepHo ¢ XIII B., T.e. co BpeMeHM IIpUHATUA B AHITIUM Belnkoii XapTUM BOIbHO-
crent 1215 . u o ycranopneHus B CIIA u cTpanax 3anagHoli EBpoIlbl KOHCTUTYIIMOHHOTO
cTposi™; B) B Hepuoyl 6opbOBI ¢ abCcOMTU3MOM (KaK M3BEeCTHO, OH CYIeCTBOBaNI B EBpore
B XVII-XVIII BB.)*; T) B epuoy OYp>KYasHBIX peBOMIONUIY; ) IPUMEHUTETbHO K Poccym
BBICKA3BIBACTCS B3IJISAN, UTO «COGCTBEHHOE CUCTeMHOE TIOHMMaHMe KOHCTUTYIIMOHAIN3MA B
Poccuny, XoTb 1 He CIOXWIOCH, HO TPAJIMLIMK U er'o 5J1eMeHThl pa3BMBaICh ellle CO BpeMeH
JlperHeit Pycy, a Taxxxe Poccuiickoit ummiepy». [1pu 9ToM 1oj| 971eMeHTaMy KOHCTUTYIINO-
Ha/IM3Ma, CIOXVBIIMMIUCA ellle 10 II0SAB/IeHUA KOHCTUTYLIMM KaK HOPMaTMBHOIO IIPaBOBOIO
aKTa, TOHMMAOTCS CaMOYTIpaB/IeHNe, Hap offHOe TIPeICTaBUTENBCTBO (HApOfiHOE Bede), Hello-
CpeficTBeHHasI JIeMOKpaTus™.

Wrak, B pamxax ofIero mpefiMeTa MCCIeTOBAHIS MBI BUIVIM YIUBUTEIbHEI pasHoO oIt B
ero IoOHMMaHUN. Bollpoc o IpMUYMHAX TaKo CUTYalUM YIMpaeTCs IIpexJie BCero B MeToJ[o-

¥ Cm.: Mamumosa H.B. Poccuiickuii KOHCTUTYLIMOHATIU3M: UCTOPUS U COBPEMEHHOCTD: aBToped. IHuC. ...
O-pa ropuj. Hayk. M., 2006. C. 12.

2 Cm.: Yemseprun B.A. Ykas. cou. C. 129-130.

2 Cm.: Bondar N.S. Modern Russian Constitutionalism: Philosophical Conseptualisation in Light of Consti-
tutional Justice // Law. Journal of Higher School of Economics. Annual Review. 2012. P. 29, 37.

2 Cm.: Ipagpexuii B.IL Ykas. cou.

2 Cm.: Cmpawyn b.A. Ykas. cou. C. 43.

24 CM.: Bapnamosa H.B. Yxas. cou. C. 50-51.

% CM.: Yemeseprun B.A. Ykas. cou. C. 130; Pomauos PA. Ykas. cou. C. 69.
26 Cm.: Mamumosa H.B. Ykas. cou. C. 12-14.
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MpaBoBas MbICib: NCTOPUS M COBPEMEHHOCTb

JIOTHIO MCCIefloBaHMsA. B laHHOM ciydae oHa IpeficTaB/seTCs IePBIMYHOM [0 OTHOMICHUIO K
TeOPUU KOHCTUTYIMOHA/IM3MA, TOCKOIbKY BO MHOTOM IIpeflolpefieNifeT pe3ynbTaThl HayIHO-
ro noucka. [ToaToMy BTOPYIO IPYIITY IPUIMH He6NIarononydys B JaHHOI cdepe MBI BUIUM
B TOM, YTO MeTOJOIOTUS MCCIe0oBaHNs KOHCTUTYIIMOHAIM3Ma He BCersia ajileKBaTHa IT0CTaB-
JIEHHBIM IIeJIAM.

3. MeToponoruyeckue acnektbl npobnembl

JlyMaeTcst, 0GHApY>KeHWIO Y3KUX MeCT B METOJIOTIOTMY MCCTeJOBaHVsI IIpo6/IeMBI GyJieT CIIo-
coOCTBOBATh PAcCMOTPEHME ee CKBO3D IIPU3MY OT/IeNbHBIX I'PaHell, MM CTOPOH HOHSTHS «KOH-
CTUTYIMOHA/IM3M» — JIVHIBUCTUYECKO, WIN SI3BIKOBO, M KY/IBTYpHO-McTOpudeckoit. TTocrer-
HsIs1 LIpeJITionaraeT Takyke HepUOIM3AIIMIO MCTOPUTIECKOT 3BOJIIOINY KOHCTUTYIMOHAIN3MA.

A. JIuHrBucTMYecKast CTOPOHA IT0G/IEMBI, 110 CYTH, CBOIUTCS K 9TUMOJIOTUM Y IPaMMaTH-
4eCKOMY JMICTO/IKOBAHUIO TepMIHA «KOHCTUTYIIMOHAIM3M» U [103BOJISIET BBIJIC/INTD B CTPYK-
Type C/I0Ba, €ro 0603HAYAIOIIEr0, OCHOBY — «KOHCTUTYI[MOHAT-» U CYyPPUKe «-msm». Kak
M3BECTHO, lIepBast 3 5TUX COCTAB/ISIIONINX IIPOMCXOAUT OT JIATUHCKOTO CI0Ba «constitution»,
KOTOpOe yKe B 510Xy JlpeBHero PuMa oT/IM4a/loch MHOTO3HaUYHOCTBE. C OJ[HOI CTOPOHBI,
0]l HUM IIOHMMA/IVCh CTPOeHHe, CTPYKTypa dero-mnbo (Halpymep, KHUIYM, OpraHM3Ma
u T.71.)%. B TakoM CMBIC/Ie YKasaHHBI TepMUH MOT MCIO/Ib30BaThCs He TOJBKO B IIPABOBOIA,
HO 1 B JIE060I cepe NMO3HAHNS U YeJIOBEUECKOI JlestTeNbHOCTI. C JIPYroit CTOPOHBL, Of[HUM
13 CMBICIOB 9TOTO TepMMHA B aHTUUYHYIO 9110XY OBUIO YCTpOMcTBO rocymapcrsa®, Hakower, B
HOCTK/IACCUIECKMIA TIepPUOJ, ICTOPUY PUMCKOTO IIpaBa MMIIepaTopCKye KOHCTUTYIIUM CTaHO-
BSTCSI OCHOBHOIT (OPMOII IMOSUTUBHOTO TIpapa®,

B HoBoe BpeMsi KOHCTUTYIIMS KaK [IpaBoBast Kareropust fo6aBuia K CBOeMY CojiepKa-
HMIO TaKKe 3HAYeHNs] OCHOBHOTO 3aKOHa TOCY/[ApCTBa, WIN [IMCAHOM KOHCTUTYIIUY, U HEKOM
KOHCTPYKIMK (YCTPOTICTBA) TOCYAapCTBa, 3aKpeIUIseMOil COBOKYITHOCTBIO COCTABJISIFOIIMX
KOHCTUTYIMIO 3aKOHOB, a [10/[9aC ¥ MHBIX [IPAaBOBBIX aKTOB M OIPaHMIMBAIOIINX BIACTD FOCY-
lapCTBa IIpaBaMy deioBeka (HellcaHast KOHCTUTYIWsL). Eciu nucaHast KOHCTUTYIHUS (BaxK-
HejAIIIelt XapaKTepUCTUKOM KOTOPOI SIB/IsteTcst ee hopMa Kak OCHOBHOT'O 3aKOHA) MOXKET B U3-
BECTHBIX YCOTOBMSIX GBITh (PUMKTHBHOM (KaK M KOHCTUTYITMOHAIM3M B YCIOBUSIX €€ JIeTCTBUS),
TO HellMcaHasi paboTaer, OKY/Ia JIEHCTBYeT 3aKpelUleHHas €K KOHCTPYKIINS BIACTH, COBIIA-
JIAFOIIIast C IOHSTHEM «KOHCTUTYITMOHA/IMZM,

B coBpeMeHHEIX YCTOBVSX HOHATHUS «KOHCTUTYIUS M «KOHCTUT YIIMOHATU3M» JIeHICTBYIOT
napajuiesibHo. EC/IN 1epBoe M3 HUX JIOCTATOMHO M3YUEHO ¥ BXOJMT BO BCE IIPOIPAMMBI KYp-
COB KOHCTUTYIIMOHHOTO IIPaBa, TO BTOPOE 0CTAETCsl B OCHOBHOM IIpe/IMeTOM JIMIIb HayIHBIX
MBBICKaHWIA, BBIBOJIBI KOTOPBIX HOJIMAC TPYIHO IIPUBECTH K 00leMy 3HaMeHaTeno. HeopiHo-
3HAYHOCTD ITIOHSTUS KOHCTUTYIIUM, KOTOPOE TOJIKYETCS 1 B [IEPBOM CMBICIIE, M BO BTOPOM, 1 B
o6oux cpasy, sIB/IseTCsl BeCbMa paclipoCTpaHeHHOM IPUIMHONM pasdpoca MHEHUIT IIpH oIIpe-
JIe/IeHUM HOHSITHST «KOHCTUTYITVIOHATU3M».

Yro xacaercst cyddurca «-M3M», TO OH O3HAYAET B JIAHHOM CTydae Hekoe oboOienne,
CBejfleHIe 4ero-bo BOeJMHO, KakK, HallpUMeEp, B CIOBE «OPraHM3M», IIOHMMAeMOM KaK CO-
BOKYIIHOCTb OPTaHOB M CHCTeM, MO0 KaK HallpaB/ieHMe B HayKe, TeOPETUIECKO MBICTA —
(MapKcusM, JIapBUMHU3M M TJI.), 9TO, KCTATH, TOXe IIpeJlIoaraeT M3BeCTHOE KOMUIEeCTBO

27 CM.: Oxcezoe C.M. CnoBapsb pycckoro ssbika. M., 1981. C. 258.

8 Tak, cornmacHO ApUCTOTeNIo, IPUPOJA FOCYAAPCTBA CBOIAMUTCA K €0 YCTPOMCTBY, K €r0 KOHCTUTYIMN.
ut. no: Ennunex I KoHCTUTYIMM, MX UCTOPUSA U 3HAUYeHUe B coBpeMeHHOoM mpase. CI16., 1906. C. 8.

2 CM.: Joxoes JI. B. Pumckoe gactHOe mipaBo. 2-e usi. M., 2000. C. 69.
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Y. Mypomues. KoHCTUTYLMOHaNM3M: Mpo6rnems MeTOLONI0M n

(MHOXeCTBO) HAyYHBIX padorT, 0ObeIMHEHHBIX TeOPeTUKO-MeTOJIOIOINYeCKIM efIMHCTBOM.
B urore camo mpucyrctBue atoro cyddukca o6ycnopamBaeT HOHMMAHME KOHCTUTYIMOHA-
JIM3Ma KaK HOHATHS COCTaBHOT0, oJlee TOTO — CUCTEMHOTO, ITO TIOPOKiaeT Heo 6XOIIMOCTD
UICCTIENIOBAHYS €ro CTPYKTYPHI™,

Kax BujmM, TMHIBUCTUYECKOE WIN S3BIKOBOE MCTOMKOBAHME OHATUS «KOHCTUTYITVIOHA-
Nu3M» 0OHApY>XMBaeT CYIIeCTBEHHYIO HealeKBaTHOCTh MeXly TpeGoBaHMEM OfJHO3HAYHO-
CTY, IPeJbSB/IsIeMBIM K HeMY KakK K HayqHOMY TePMMHY, M €0 peabHOM MHOTO3HAYHOCTBIO.
OTO HOTEHIMAJIBHO CO37IaeT BO3SMOXHOCTD PasHBIX BHIBOJIOB IIPY MIIEHTUIHBIX JTOTMYECKIX
HOCBUIKAX M3-3a HEOJMHAKOBOTO €0 MCTOIKOBAHMS PasHBIMM aBropaMu. VsOexxaTb 9T0ro
MO>HO /MO0 IIyTeM 0TKasa OT JIAHHOTO IIOHSTHS U 3aMeHBI ero IpyIryM, 6ojiee ajleKBaTHBIM,
nub0 depes PKeHTIBMEHCKOE COIIAIIeHNe» MEXXY YUeHBIMI, @ TakKe MeX/Ty HUMU U ITpaK-
TUKYIOIMMI OPUCTaMH, COIIACHO KOTOPOMY JIaHHBII TePMIH JI0JDKEH UCIIOIb30BAThCS JIAIID
B OIIpeJie/IeHHOM (M HM B KakoM Jipyrom) cmbicie’, TToka ke He cie/laHO HM TOTO, HI JIPYTOTO,
HOHSITHE «KOHCTUTYIVOHAIMU3M» YXKe B CMIIY CBOE 9TUMOIOrMM oOpedeHo Ha MHOTO3HAU-
HOCTB. DTO He MOXeT He CO3/IaBaThb IIpoO/IeM IIPU ero UCIIONb30BaHUMN.

b. KoHCTUTYIMOHAINSM U IIpo6/IeMa KY/IBTYPHO-UCTOPUIECKOTO HOXOIA.

PaccMoTpenne mpo6iieM KOHCTHTYIMOHAIM3MA C HOSUIINIA KY/IBTYPHO-MCTOPUYIECKOTO
Hozxozia 0OHApYXXMBaeT IIPOTUBOPEYNe, COCTOAIEE B TOM, UTO Y IIPUBE/ICHHBIX HAMM aBTO-
POB KOHCTUTYIVIOHAIM3M VIMeeT BO3PACT, MCUUCIISIEMBII CTONETUSAMY U JTa)Ke THICSIeTe TS
MM, TOT/IA KaK [OHSTHE «KOHCTUTYITMOHAIM3M» BOIIIO B HAYIHBINA U [IPAKTUIECKIUI 060pOT
auib B KoHIe X VIII B.3?

KoHCTUTYIIMOHAIN3M KaK [TOIMTUKO-TIPaBOBOE SIBJICHME HepeIKo UCC/IeflyeTcsl BHE CBS3U
C COIMOKY/IPTYPHBIMU (hakTOpamu, ero 06yCIIOBUBIIMMY, @ UCTOPHSI eI'0 CTAaHOBJIEHNS — He B
KOHTEKCTe MCTOPUIECKOTO IIPOlecca KaK TaKOBOTO, @ CKBO3b IIPU3MY LIOHSATHS «<KOHCTUTYIIU-
OHA/IM3M», PACCMATPUBAEMOr0 B KaueCTBe allPUOPHO CYIeCTBYoMIero. [o/ydeHHBIe TaKUM
06pa3oM HaydHBIe BBIBOJIBI IIOPOXK/IAKT HpoGeMy MX ajfleKBaTHOCTH. [03TOMY MCCIIeoBa-
HMe TpoOIeMBbl KOHCTUTYI[MOHAIM3MA IIpeJiIioaraeT OTBeThl Ha BOIIPOCHI, BO3HUKAKOIIMeE
LIPM COITOCTAB/IEHNY IIPUBE/IeHHBIX [IOJIXO/IOB K €€ UCCTIeIOBaHUIO.

1. B KaKoii CTelleHM KOPPEeKTHO MCIIONb30BaHMe HOHATHS «KOHCTUTYIVIOHAIM3M» TIPU-
MEHUTEIPHO K TOCY/[apCTBEHHOM BIACTH, CYIIeCTBOBABIIEl Ha BeKa U JlaXke Ha THICSUe/eTHS]
paHbIlle, YeM 3TO ITOHSTHE BO3HUKIO?

2. Yro sxe Bce-Taky sB/sieTCs: (PaKTOPOM OTpaHUMEeHVsI FOCY/IApCTBEHHON B/IACTU B pam-
Kax HOHATHUS «KOHCTUTYIIMOHAIN3M» — eCTeCTBEHHOE 11PaBo, IIpaBa Ye/IoBeKa, MCTOPUIeCKMI
OIIBIT M1 TPAJIVITVH CTPAHBL, JIEHCTBYIONTAs KOHCTUTYIIVSE WK 4T0-TO eftle? KoppeKTHO it roBo-
PUTB O Cy/IeGHOM KOHCTUTYIMOHAIM3ME B paMKax 00I[ero HOHATHUSL «KOHCTUTYIIVOHA/I3M» ?

3. TloziBepraeTcst 1 M3MeHEHUIO COJiepXKaHMe HMOHATHUS «KOHCTUTYIIMOHAIU3M» B XOJie
ucTopumn?

TTepBBIji 13 yKa3aHHBIX BOIIPOCOB CBOJIMTCS K BOIIPOCY O IIPAaBOMEPHOCTH UCIIO/Ib30BAHMS
HOHSITHS «KOHCTUTYITVIOHA/IM3M» LIPUMEHUTEIBHO K SIBJICHWSM, MMEBIIIMM MeCTO B S1I0XM, He
3HaBIIIMe HY 9TOTO ITOHSTHS, HM HOHSTUS IIpaB deioBeka. He HapyIraeTcsi U IIpU 5TOM UCTO-
puYecKas JIOTMKa, KOTTIa 33 MCXOJ[HYI0 TOUKY aHa/insa 6epyrcs He pakThl MCTOPUM KaK TAKO-

¥ Tak, B pynpamentanbHoin monorpadum C.A. Eropoa o koncrutynmonansme B CIIA HOHATUAM «KOH-
CTUTYLMOHAIN3M» U «KOHCTUTYIIMOHHAA CUCTeMa» IO CYTH HPUAAeTCA CUMHOHUMMYHBLA cMbIcn. CM.: Ezo-
pos C.A. Korcturyimonamsm B CIIA: monmutuko-npaBosble aciiekTsl. M., 1993. C. 5.

! Heuro nmopo6HOe MMeJIo MeCTO B OTeYeCTBEHHON TeOpUM IIpaBa MpY ONpefiefieHUN COflep>KaHuA 1o-
HATUS «UCTOYHUK TIpaBa». CM., Hanp.: Mypomuyes /. Victounuku npasa (TeopeTnyueckye acrekThl mpobie-
mbl) // IIpaBoBepenne. 1992. Ne 3,

32 Cm.: bepman I']]. 3anayiHas Tpaguims npasa: sroxa popmupoBanms. M., 1994. C. 26; Koncturyius B
XXI Beke. M., 2011. C. 278.
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BBI€, a CTelleHb MX COOTBETCTBYA IOHATUIO, KOTOPOE CIOKUTCS JIMIIL HAMHOTO TI03Ke B YC/IO-
BUSIX TUITOIOTMYECKY VHO ITOMMUTIYECKOM Y IIPaBOBOI KYNbTYPhI? AJleKBAaTHBI /M KPUTEPUM,
II0/I0YKEHHbIE B OCHOBY TaKOT0O IIOHMMaHMs KOHCTUTYLMOHAIM3Ma, UCTOPUIECKOMY BpeMeHM,
KOTOpO€ Halllif aBTOPBI CUNTAIOT TOUKOJ 0TCUeTa B €r0 CTaHOB/IEHUM?

31iech MOXXHO BBIILe/IUTD TPY Pas/IMUHBIX IOfIX0fla HAIllMX aBTOPOB, Y KOTOPBIX KOHCTUTY-
IIVIOHA/IM3M KaK siB/leHue (MO0 ero 97IeMEeHTHI) MCTOPUIECKH OIlepeskaeT BpeMs CTaHOBIeHMs
HOHATYA KOHCTUTYLIMOHa/M3Ma. Tak, offHM 13 HMX IIOHMMAIOT IIOf], HUM YCTPOJICTBO ToCyfiap-
CTBEHHO! BJIACTH, aleKBaTHOE MCTOPUIECKOMY OIBITY ¥ TpaguuuaM ctpansl (H.B. Mamnu-
TOBA); V1A JPYTUMX KOHCTUTYLMOHA/IM3M €CThb B/IacTh, COOTBETCTBYIONIAs IIPefiCTaB/IeHMsAM O
ecTectBeHHOM IpaBe (B.I [padcxmit); HakoHel, A/Is1 TpeTBUX — 9TO BIACTD, OTPAaHIICHHAS
npaBamu denoseka (b.A. Crparys).

He Bce B 91ux mopxopiax 6eccriopno. Tak, leMokpaTiieckye MHCTUTYTHI, pacCMaTpUBa-
emble H.B. MaMuToBOJ B KauecTBe OCHOBBI CTaHOBJIEHMS KOHCTUTYLIMOHa/IM3Ma B Poccun
(HapofHOE TIPefICTaBUTENLCTBO, CAMOYIIPaB/IeHNe, HeIIOCPeICTBeHHAs IEMOKpATHs), CyIle-
CTBOBAJIN €Ille B POJIOBOM M BapBapCKoM 0O6IIeCTBaxX 3aJo/ro JIo MOSBAeHVS TOCyIapCTBa™.
Ho 3T0 He 1aBao OCHOBaHMII CUMTATDh UX B/IeMeHTaMI KOHCTUTYLMOHA/IM3MA.

Toyno Tak e IpelcTaBaeHMs O «IIPaBUIbHON» OPraHM3aLMy FOCYLapCTBeHHOM BIacTH,
HeoOXOIMMOCTY COOTBETCTBUSA ee HeKOeMY BBICIIeMY Hadany GopMUPYIOTCA ellle Ha Ipe-
rOCYapCTBeHHBIX CTalMAX UCTOPYUM, BMeCTe ¢ BOSHMKHOBeHMeM IIPaBa, U CYLIeCTBYIOT BO
BCe BpeMeHa. C/IMTHOCTD IIPaBa Y Pe/IUIMM Ha PAHHMUX CTAlMAX MCTOPUU IIpeflolpesiensier
IIPUCYTCTBYE STOrO BEHICIIETO Hadajla B CaMOM CTPYKTYpe IIpaBa, BOCIPMHMMAEMOT0 Tpaiu-
IIVIOHHBIM CO3HaHVeM Kak sIBJICHMe CBepXbecTecTBeHHoe. Ellle B 5110Xy 0OBIMHOTO IpaBa, Ipu
OTCYTCTBUM TOCYAAPCTBA WINM HEPasBUTOCTU ero GopM o6A3aTeNbHOCTb 9TOTO MpaBa (Kak
U JISTUTUMHOCTD B/IACTH, Ha HeTo OMMPaBIIelics) MpOMUCTeKaIN TIpexie BCero U3 ¢akTa co-
OTBETCTBYS €ro Bojle 6OTOB U MpefkoB*, ITOT MocIe AT haKTop U Ipefompefessl paMKi
BO3MO>KHOT'0 I JIOIIYCTMMOTO KaK JiIs BJaCTh MMYIIMX, TaK U JyIg HOABIACTHEIX . C 3apox-
JleHMeM IoCy[apcTBa JIya/li3M IIpaBoBOii CTPYKTYPBI CTAHOBUTCSA OTUET/IMBBIM M BKJIIOUALT, C
OJTHOT CTOPOHH, IUTACT BHICIIIETO, CBepXbecTeCTBEHHOTO, 0OBITHO CIUTHOTO C pe/TUTyelt Ipa-
Ba, BEICTYIIAIOIIET'O OHOBPEMEHHO BEPIIMHOIN M OCHOBOI BCell CMHKPeTUYHO PeIUTMO3HO-
IIPaBOBOJ CUCTEMEL, @ C IPYToil IVIACT 1IpaBa PyKOTBOPHOLO, T.€. CO3/laBaeMOoro ¥ M3MeHAeMOo-
ro JIofbMI. TaKymo Jya/MCTUYeCKYIO CTPYKTYPY MBI BUIMIM B IIPaBOBBIX CUCTeMaX JIPeBHOCTU
u panHero CpeflHeBeKoBbs*S. Penmurnosnas ¢opMa Ipapa, XapaKTepHas I TPafUIMOHHbIX
o6mrecTB, 06yCIOBINBATA BTOPUIHOCTD 3aKOHOB TOCYIApCTBA IO OTHOIICHMIO K G0OXKeCTBeH-
HOMY 3aKoHY, ofecIednBast TeM CaMbIM BOCIPUATHE TOCYAApCTBEHHOM BIAaCTH B [VIasax Wie-
HOB 001IleCTBa B KaUeCTBE «IIPABWIBHON», CIIpaBeIUBOI, pasyMHOI 1 T.JI.

Bricmiee 6oskecTBeHHOE HawTalo MPUCYTCTBYeT M B CTPYKTYpe 3aKOHOZATeMbHBIX aKTOB
npeBHOCTI.

# CM., Hanp.: Oneenve O. IIpoucxoxienne ceMby, 4aCTHOM COGCTBEHHOCTH U TocyrapcTsa. M., 2000; [y-
pesuu A4 Jlpesrne Buxuury // I'ypesua A 4. Us6p. tp.: B 2 1. T. 1. CII6., 1999.

* Cm.: Mypomues I'J1. O HeKOTOPBIX aclleKTax CTPYKTYpHI Ipapa / CTpyKTypa IIpaBa: BOIPOCH TeOPUN,
MICTOPYUM U MEeTOJIOJIOTMI: MaTep. MeXKBY3. Hayd. KoHd. 7 ampert 2004 r. M.: PYJITH. 2005. C. 32-45.

% Tak, B TpafMIMOHHBIX ob1ecTBax Tpommdeckot AQpuKy BACTh MCXOIUT OT TOTO, KTO 3HAET HOPMBI
OOBIYHOTO TpaBa MM 06nafiaeT MOTHOMOUMAMU OOBABATD UX. CM.: Van Doren J.W. Death of African Style:
the case of S.M. Ofieno // The American Journal of Comparative Law. 1988. Ne 2. P. 33.

* B MHAyCCKOM IIpaBe — 9TO IIPYTH M CMPUTH, B PUMCKOM IIpaBe — fas 1 jus, B MCTaMCKOM ITpaBe — IIa-
puar u1 dpukx u T.40. Cm.: Mypomues V. Ykas. cou. C. 45-60.

3 TaK, AOCTATOYHO CONOCTaBUTDb BBOJTHYIO YaCTh 3aKOHOB XaMMypanM C UX «TEKCTOM», YTOOBI y6e,T_[I/ITbC}L
4TO B HepBOVI M3 HUX [IepeunCiArTCA 6OI‘I/I, HHUCIIOC/IaBIINE Hapro XaMMypanM IIpaBO Ha U3JlaHNe 3aKOHOB, a
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Ha mipencrapienny o6 yHMBepCaabHOM CUle IIpaBa, KOTOPOMY BCe MOJIIMHEHEL, B CPeJIHe-
BeKoBOJ EBpolle OCHOBBIBa/IACh Mjiesl MOMIMHEHNS 3aKOHY M 0OBIUai0 KaK IIPaBUTENs, TaK
U yIIpaB/isieMbIX. DTOT BBICHIMII IIPUHITNII JIeXKa/l B OCHOBe IIPUCATY Ha BepHOCTD, KOTOPYIO
OHM JIaBa/IM IPYT ApyryS. HapyrueHue papa TroCyaapeM JMIIAI0 €r0 3aKOHHBIX OCHOBAHMIA
BJIACTH U 0CBOOOXK/Ia/I0 OANAHHBIX OT IIPUCATH, KOTOPYIO OHY IIpyHecn eMy. OHU He JTOJDK-
HEBI OBUIM ITOUVHATEHCS HeCIIpaBeUIMBOCTY M 00sI3aHbI OBUIM 3aIlVIATh IIPABO, B TOM YMCTIe
IIPOTHUB TOCYIApsL, ero HapyIuaronero®.

Takum 06pasom, GpakThl MCTOPUY IIpaBa CBUETE/ILCTBYIOT O BeCbMa MHTEPeCHOM 3aKOHO-
MepHOCTH, COCTOSIINEI B TOM, UTO JleMOKpaTyieckye MHCTUTYTHI ¥ IIPUHIIMIIB OpraHM3aIin
B/IaCTY, paccMaTpuBaeMble COBPeMEHHBIMM POCCUICKMMM aBTOpaMM Kak HeOoTbeMJIeMBbIi
3/IeMeHT (CBOJCTBO, IpU3HAK) KOHCTUTYIIMOHAIM3MA, JICICTBOBAIN YKe B TTyOOKOM IpeBHO-
CTH, BKIIOYAs TOTOCYIAPCTBEHHYIO CTAJINIO UCTOPUN. C TOTO JKe BpeMeHU KpUTepueM «IIpa-
BIJIBHOCTM» TOCY/IapCTBEHHO BIACTHU B Pa3HbIX IIPaBOBBIX U TOTUTUUIECKUX KYIBTYPax CuIM-
TaeTCsI COOTBETCTBHUE ee HeKOEeMY BBICIIEMY IIPaBy, KOTOpoe B To0YpIKYasHYIO 3II0XY 0OBIIHO
CIMTHO C peruryest. IIpy oToM B oIpesie/leHNM TaKUX KOHCTPYKIIMI OTCYTCTBYeT TepMMH
«KOHCTUTYIIMOHAIU3M».

Jlymaercst, 6ornee ajleKBaTHBIM 37leCh ObUIO OBl TIOHSTHE JIETUTUMHOCTH, WIN JIETUTHMA-
IV, BJIACTH, BOTIIe/IITee B HAYYHBIT 000POT OTHOCUTENILHO HeTaBHO ™,

Y npodeccopa b.A. CrpanryHa MCXOTHOI TOUKOIT IIpollecca CTAaHOB/ICHMSI KOHCTUT YITMO-
HanmusMa Ap/gercs Hadano XIII B., a TouHee nipuHATHe B AHIIUM Benykoit XapTuu BOIbHO-
ctert 1215 1. C Helt aBTOP OTOXIeCTBRIsIeT HAUA/IO B 9TOM CTpaHe Ipollecca orpaHnIeHns Ko-
POJIEBCKON BIaCTV IIpaBaMy desioBeka. OJTHAKO orpaHMYeHHas MOHAPXM YoKe CYIIeCTBOBaIa
Ha TeppuTopuM EBPOIBI 3a HECKOMBKO cToeTuit fo atoro B Vimnepmn Kapma Bemkoro?!,
Kpowme Toro, mpy Bcelt 3HaUMMOCTH Benmkort XapTnm BOABHOCTEN KaK MCTOPUIECKOTO TOKY-
MEHTa, 3aKPeIUBIIETO PsIIT BasKHBIX IeMOKpaTUIeCKUX IPUHITAIIOB (CIIPaBeIIMBBIN CYII, Hajl-

BTOPOIT COIEP>KUT HOPMBI TOTO CAMOTO MCKYCCTBEHHOTO, MM O3UTUBHOTO, IIPABA, Pajii KOTOPOTO 9TOT aKT U
nspaBancs. CM.: XpecToMaTus 1o MCTOPUU FOCYIAAPCTBA U MIPaBa 3apyOeKHBIX CTpaH: B 2 T. / ol pefl. npod.
H.A. Kpamenunnukosoii. T. 1. M., 2004. C. 12-56.

* B AHIMIMN ee HeOOXOMMOCTD CO CTOPOHBI IOABNACTHBIX OOBACHANACH TAkke TeM, 4To ¢ KoHIa XI B.
KOPOJIb CUMTATICA 3[[eCh BePXOBHBIM COOCTBeHHMKOM 3eMN. Ee onb3oBaTey TOMKHDI 6bIIN OTHOBPeMeHHO
HOJUMHATBCA KOPOTO KaK HOCUTENIIO BepXOBHOM BlacT. CM.: VcTopusa rocymapcTsa u IpaBa 3apyOeKHBIX
crpad / mog pen. O.A. JKupaxosa u H.A. Kpamennnankosoit: B 2 T. T. 1. M., 1988. C. 204.

¥ Iypesuu A Kareropun cpenneBekoBoit KynsTypsl // iypesua A5l Us6p. Tp.: B 2 1. CII6., 1999. T. 2.
C. 141, 142.

* BupHbli Hemenkuii conponor M. Bebep, paspa6oTaBImnii KOHIENIIO TeTUTMMHOIO MOPSKA I JIeTH-
TMMHOJI B/IaCTH, OHUMA TIOF, HUMM COOTBETCTBMe COIMAbHBIX NeMCTBUII ITOABNACTHBIX U BIACTBYOMINX
BBICIIIEN Ujiee, CyllecTBYyIomIeil B obiectBe. CMm.: Weber M. On Charisma and Institution Building. Chicago
etc., 1968. P. 48. Cm. Taroke: Mamym JI.C. Jlerutumariusa rocygapcrsa // llpaBo 1 061ecTBO B 3110XY IepeMeH:
Marep. ¢punoc.-npas. ureHmii namsaty ak. B.C. Hepcecsanua. M., 2008; Crrugiyc C.B. Jlerutumarnus rocynap-
CTBeHHOI BacTu B Poccuiickoit depieparyu: Bompockl Teopuu: apToped. INC. ... KaHJ,. Iopujl. HayK. Berropop,
2009.C. 9.

“ Bynyun MMIepaTopoM, OH He ObI1 aGCOMIOTHRIM MOHapxoM. Hul OffHO CKONbKO-HUOYb BOXKHOE pellieHne
He TIPMHUMATIOCH B ero Vimmepun 6e3 cornacus KpyHnHENIINX CBETCKUX U TYXOBHBIX (pe0ofiaZioB, BXKOIUBIINX B
COCTaB MOCTOSHHO JIeMICTBOBABIIETO COBeTa MpyU uMIteparope. CM.: BceobImas uctopus rocynapcTsa u mpa-
Ba / oy peni. K.V Barpipa. 4-e uap. M., 2002. C. 128. «3T0 ellle He COCTIOBHO-TIPEICTABUTE/IbHAS MOHAPXYS,
IJie OT/ieNbHBIe (PeOoNiabl MPECTABIOT BCe COCTIOBUE, — MUCAT B CBA3U C 9TUM OTE€UYeCTBEHHBIN UCTOPUK
H.®. Konecauukmit, — ato pasapobaeHHas MOHAPXMS, B KOTOPOU KKMbIiT (peonas MpecTaBsi CaMoro cedsl.
Koponb HyXIa7cst B COrnacuy KHs3€l. .. He B MeHbIIIel Mepe, YeM KHSI3bsI HY)KJIAIMCh B KOPOJIEBCKOM BIACTH
KaK 00'BeIMHSIONIEM TOCYIapCTBeHHOM oprane». CM.: Korecnuyxuti H.@. ViccnepoBanue ucropun ¢eopianp-
Horo rocypapcrsa B [epmannu (IX — nepsast nonosuna XII Beka). M., 1959. C. 100.
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JIexcallfas IpaBoBast Mpolefiypa U T.Ji.), ¢ OCHOBHOE COflepsKaHMe COCTOS/IO B Pery/IMpOBaHUM
OTHOIIEHMI] KOPOJIA C ero IOflaHHbIMY He KaK I7IaBbl TOCYiapCTBa, a Kak BePXOBHOIO CeHbOPa
U €0 IIPSIMBIX BaccaioB — GapoHoB*. Pedb B Heil IIUTa He 0 IIpaBax Ye/I0BeKa KaK TAKOBBIX, @ 00
YCTYIIKaX CO CTOPOHEI KOPOJISL B IOIb3Y GapOHOB, KaX(IBI M3 KOTOPBIX, OYAYIM €ro Baccauom,
SABJISICS OJTHOBPEMEHHO TIOTTHOB/IACTHBIM CYBEPEHOM B CBOMX COOCTBEHHBIX BIajleHMUSX.

Bmecre ¢ TeM laHHBIN (aKT oTpaXkaeT BaXKHYIO UCTOPUUECKYIO 3aKOHOMEPHOCTD CTaHOB-
JIeHUsT KOHCTUTYIMOHaMM3Ma (1o KpaitHelt Mepe, B Aurmm). OHa IposBIAeTCSA B TOM, UTO
€ro TOKTPUHBI ¥ IPUHITUIIBL, BOCIPUHATEIE U3 IIPOIIIOTO, M3MEHSAIOT B YCIOBUAX OYpIKyasHO-
ro o6IecTBa CBOIO MpeIMeTHYIO HallpaB/IeHHOCTh, a Mofiuac, 1 CBoio GopMy .

OnHako MBI cuMTaeM HeKOPPEeKTHBIMM IIOIIBITKM OIIpefie/IATh Yyepes OHATHE «KOHCTUTY-
IVIOHA/IM3M» Moflenb BiacTy JpesHelt [peruy nu PyMa m160 McKaTh 9l1eMeHTHI 9TOr0 TOHS-
™A B IpeBHeit Pycu. [lesio B TOM, YTO IIpM TakoM IOJIXOJe IIOHATHE «KOHCTUTYLMOHA/IM3M
CTAaHOBUTCS afleKBaTHBIM MI0OOMY YCTPOIMCTBY TOCYHApCTBa U, IO CIIPABeIMBOMY MHEHMIO
H.B. BapnamoBoit, yTpaunBaeT co6CTBeHHOE CoflepskaHMe’.

Cpeny aHanM3MpyeMbIX HaMy aBTopoB b.A. CrpallyH paccMaTpyBaeT KOHCTUTYIMOHA-
JIM3M KaK JIOJDKHOe YCTPOICTBO TocyfapcTba, a H.B. BapraMoba — Kak HalIeXallyio op-
TaHM3AIMIO TOCYIAPCTBEHHOM BiracTu. Ompefie/leHus «(To/DKHOe» M «HajjIexxarnas» Iopox-
JaloT 37IeCh BOIIPOC: IO OTHONIEHMIO K deMy? JyMaeTcs, 9To peddb HO/KHA MATYH 00 mjesx
U TIPeACTaBICHNSX O «IIPaBM/IbHOI» OpraHM3anum (yCTpoiicTBe) TOCyapCTBeHHON BIACTH,
CIOXMBIINXCS € MO6e0N KalMTaaM3Ma B IMOMUTUIECKOM M IIPaBOBOM OOIIeCTBEHHOM CO-
3HaHUM CTpaH 3arnagHoli Eeponer u CIIA.

C aToro BpeMeHM «IIpaBWIbHas» OpraHU3allMsA FOCYLapCTBeHHOM BIacTy MMeeT B CBOeil
OCHOBe KOPeHHBIe M3MeHEeHNsI B XapaKTepe SKOHOMMMeCKMX OTHONICHUH, CTPYKType ofIe-
CTBa, IPAaBOBOI M IOMUTUIECKON KYyIbTYpe. BMecTo cTapoit GpopMymbl «BCsIKast BIacTh — OT
bora» yTBepKjlaeTCsl IIPMHIMII HAPOJHOIO CyBepeHMTeTa, a BMeCTO COCIOBHOIO Jle/IeHMs
obmlecTBa — IPMHIMIT GOPMATBHOTO PaBeHCTBA BCeX Iepe]] 3aKOHOM. VIHBIMM CoBaMif,
dopmupyeTcs eAMHEI, popManbHO PABHEIN B paMKaX FoCyflapcTBa IPaBoBOI CTaTyC M OfIN-
HaKOBasI IIPABOCHOCOOHOCTD TpaxiaH 6o MoffaHHbIX. CK/IafbIBaeTCs HOBBIM THUIT IMTHO-
CTU coBCTBeHHNKa-0ypxya. [IpyHIMINMATBEHO MeHseTCA MeXaHM3M B3aMMOJIeICTBISA BIACTU
1 06I[ecTBa, TOCYIApCTBa U IMMHOCTI. Befymyto ponb B coIyanbHo-9KOHOMIIeCKO U 10-
UTUIeCKON JKU3HY HadMHaeT UTPpaTh cOOCTBeHHMK-OYP)KYa, KPOBHO 3aMHTEPeCOBAHHBIN B
cBoOOJIe MPeAPUHNMATETECTRA, HEIIPUKOCHOBEHHOCTY IMIHOCTI ¥ COOCTBEHHOCTH, B BO3-
MO>XKHOCTY B/IMATD Ha IOJIMTUKY FOCYLAapcTBa M Y4acTBOBATDb B ero ylpapaeHUM. VIMeHHO ¢
HJM acCOLIMMPYeTCs IOHATHe Ye/loBeKa B KOHCTUTYIIMOHHBIX aKTaxX Toil sI1oxu. Peanmmsanus
ero MHTepecoB IIpejilioaraja codeTaHue IIpelcTaBUTe/ILHOTO IIpaB/IeHNs C U3BeCTHOI CBO-
6ozl MHAMBYA, IpeKie BCero B cdepe YaCTHOTO MpeilIpUHMMaTeNbCTRA. VIHBIMI cToBamyy,
TaKasg cXeMa «IIpaBWIbHOI» OpraHM3allMy FOCYLapCTBeHHOM BIACTH IIpeIIoIaraia, ¢ OJHO
CTOPOHEL, ee MU3BeCTHOe YCTPOMCTBO, OTIMIHOE OT BCeX IIPelieCTBYIONMX KOHCTPYKII B/a-
CTH, C Ipyroit — cdepy IpaB deloBeka, BRICTYHAIONINX ee OTPAHITINTE/IEM.

Taxast MofesTb TOMUTUIECKOI CUCTeMBI 6bI/Ia 0OyCIoB/IeHa IIPUPOOY KallUTanu3Ma I Te-
OpeTHYeCKMMI HapaboTKaMy BBITAONIMXCS ujieonoroB Oypxyasun ([1. Jlokka, II1.-JI. MoH-
teckbe, XK.-XK. Pycco n zip.). To, uro ee mctopudeckoit poaymHoit ctam Aurmms, a satem CIIIA,

2 B CpenHue Beka He IMPOBOAWIOCH MOCTENOBATENbHBIX PA3INUMil MEKAY NYONMYHBIM U YaCTHBIM.
[ToaToMy «B/IacTh CPeIHEBEKOBOTO TOCYyZiapsi OblIa peasbHON B TeX IpefiefiaX, B KaKMX PacpOCTPAHsINCH
ero mpasa ceHpopa. OTHOIIEHMSI BaCCaIMTeTa ¥ YACTHOM 3aBUCUMOCTH IEPeIUIETATNCh ¢ OTHOIICHVMSIMU
HOJNAHCTBA. .. B/IacTh KOpPOZsi OCHOBBIBAZIACh He Ha OJHOCTOPOHHEM «HUCXOXKJEHMM» BIACTHM OT HETO K
HOJAHHBIM, a HA COTPYJHMYECTBE €0 ¥ BACCAJIOB, HAXOAMBIIMXCS ¢ HUM B JIMUHBIX OTHOIIEHMSIX». CM.:
Iypesuu A4 Yxas. cou. T. 2. C. 150.

* CM.: Bapnamosa H.B. Ykas. cou. C. 50-51.
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00BsACHACTCS, TI0 HAllleMy MHEHMIO, TeM, YT0 AHIIVA OblIa eIMHCTBEHHOI CTpaHol EBpors
(¥ TOTIAIIHErO MUIPa B I1ETIOM), TTle KO BpeMeHM Mo Geibl Gy pyKyasHOl peBOJIIOLIN IIportecc gop-
MMPOBaHMUsA KOHCTUTYLIMOHAIN3MA, [IJIMBIINIICA HECKOIBKO BEKOB, B OCHOBHOM 3aBePIL/ICS.

AHIIMIACKMIT KOHCTUTYIVOHA/IM3M OTIMYa/ICA IIMPOKUM BOCIPUATUEM CTaphIX, Ho6yp-
JKYa3HBIX TPafUIINIiA, MeONOTMUeCKUX TOKTPUH U IOpUANMIecKX GopM. DTO 0ODBACHIIOCH
KaK JIMTeNbHOCTBIO TIpoIlecca ero GopMUpOBaHMs, Tak M MOIOBMHYATEIM, He3aBepIeHHBIM
XapaKTepoM aHI/IMItcKoit 6ypacyasHol pepommonun™, Jlo6ypskyasHoe BAMsAHNME Ha €70 CTAHOB-
yeHye GbI/IO MHOTOACIIEKTHBIM M IIPOSIB/ISIOCH, B YaCTHOCTH, B BOCIIPUHATO ellle Y APeBHMUX
repMaHIIeB Mjlee OTPaHNIeHUA TOCYAapCTBEHHON BIacTU®, B IpU3HAHUY APeBHMUX CBOOO] aH-
I/IMYaH UCXOIHBIM HadaIoM IIpaB de/IoBeKa, a 001IIero mpaBa — X «XpaHMWINIeM» ™.

B xononmax Anrimy B CeBepHoit AMepyKe IIpoliecC CTaHOB/IeHNU KOHCTUTYLIMOHA/IM3Ma
IIe/l apaIe/IbHo ¢ GOPMMPOBAHUEM TOCYIAaPCTBEHHOCTU. ETo 0CHOBY coCTaBMIM aHIINIA-
CKoe o0TIiee IPaBo, MYCaHBIe KOHCTUTYIIMY IITATOB ¥ 3aKOHOATeNLCTBO Iepyofia G0phOHI 3a
He3aBUCHUMOCTDb. HeMastoe 3HaYeHMe MMeJIO TO, UTO KaIlMTa/IM3M PasBUBaICH 3]1eCh C YMCTOTO
JINCTa, T.e. IPU OTCYTCTBUY (eoTaNbHBIX ITepeXXnTKOBY.

Koncturynyuonanmsm B CIIIA, kak ¥ B IpyTUX CTpaHax C IMCaHBIMU KOHCTUTYLIMAMM, UC-
IIBITa/I 3HAUMTe/IbHOE BIMsAHME aHINIMIICKOI IIPaBOBOM KyIbTYpHL V OIATH Mbl BUIMM CY-
MIeCTBEHHYIO TpaHCHOPMAIINIO BOCIIPUHMMAEMBIX Mfel. Tak, o MHEHMIO HeMeIIKOTO TocCy-
mapcTBoBefa . Enmuaexa, ¢pyHnpaMenToM KOHITEIINY HapOJHOTO CYBepeHUTeTa BRICTYIIaIN
OCHOBaHHBIe Ha Ka/IbBUHICTCKOM YYeHMUM B3IJIAbL aHIIMICKUX 1Ty pUTaH-UH]elIeHIeHTOB Ha
TOCY/IapCTBO KaK Ha aHa/IoT XPMCTUAHCKOM OOIIMHBL, THe KaX/IBIN ee WIeH CyBepeHeH, a TaK-
e UX TpeOOBaHMs MOMTHOTO OTAETeHMS IIepKBY OT TOCYAAPCTBa, TOTHOM U HeoTpaHNIeHHO
cBobopel coBecTn®®. I\ Enmmmuex cautait, 9o MBICIb 00 YCTaHOB/IEHUN 3aKOHOAATETbHBIM ITY-
TeM pAlla HeOTUyXJJaeMbIX, IIPMPOKIeHHBIX, CBAIIeHHBIX 1IpaB MHAMBIJA MIMeeT PeIUIio3-
HOe, a He ITOJIMTHYecKoe ITpoycxoxenye®. Jlymaercs, npumenntenbHo k AHmiu u CIIA on
IpaB JIMIIb YacTITIHO. B IIe/IoM KOHITeNIV HapoJHOTO CYBepeHMUTeTa pasBUBanach Ha 6ase
TeopeTHdeckoit MeIcTM HoBoro BpeMeHM, BIMTaBIIel MIen fipeBHerpedeckoit duocoduu,
PMMCKoro TipaBa, Bospoxpenus u Pedopmariym™.

* Poccuiicknit npaposey, H.H. AniekceeB mican B CBA3M € 9TUM, UTO «CaMa II0 cebe KOHCTUTYLNA 3Ta 6bIIa
9UCTBIM NPOAYKTOM UPPAIMOHAIBHOTO UCTOPUIECKOTO TBOPUECTBA. .. B ee a/leMeHTaX He 6BI/IO HUKAKOI J10-
TUKH...». TeM He MeHee 3TH «COBepIIeHHO MppalLllOHa/IbHEIE MUCTOPMYeCKIte KaTeTOPYH ... ObUIN IpeBpaleHbI
3alla{HOI IO THYeCKOI MBIC/IBIO B pOfi HOPMA/IBHOI, OTBevarolell TpeOGOBaHNAM JIOTUKH M CIIPaBeIMBOCTI
HOJIUTIYECKON cCUCTeMBI». CM.: Azzexcees H.H. CoBpeMeHHOe IOTIOXKeHMe HAYKU O TOCYAIApCTBe U ee GybKali-
mue 3ajiaun // Pyccknit Hapop u rocypaperso. M., 1999. C. 458-459.

* . Ennuaex oTMedat, 4To My6ANYHOE PaBO B AHITIMY pasBUBAIOCh IPeMMYI[eCTBeHHO Ha FepMaHCKIX
HayajlaX, M JApeBHeTepMaHCKMe FOpUAMUYecKUe BO33peHMA HUKOIAA He ObI/IM 3aryIyIleHbl HO3[HeNIIIMI
PUMCKMMM IpefICTaB/IeHUAMY O HeOTpaHNUeHHOCTH TOCyapCcTBeHHON Bnact. CM.: Emrunex IT Jlekmapana
mpas yenoBeka u rpakaannna. ClI6., 1906. C. 76.

 HeMasmoBaKHBIM (haKTOPOM TAaKOTO TTOAXOIa OBbI TPagMUIMOHHBIN B3I/LAM Ha [TPAaBO KaK Ha HeCOTBOPUMYIO
JaHHOCTB, PV KOTOPOM JipeBHMe CBOGOJIBI aHIVIMYaH CTAHOBWINCD CYIIeCTBYIOLIMMY OT BekKa I MMMaHEeHTHO
IPUCYIMMY O6IIeMy IIpaBy.

¥ BMmecrTe ¢ TeM HeIb3s cOpachIBaTh CO CUeTOB MHCTUTYT pabCcTBa M MHJIENIIeB, Ha KOTOPBIX He pacIpoCT-
parsack Korcturymms.

*® Ennunex I Jleknaparius mpas yenoBeka u rpakaanuna. C. 47.

* «To, 94TO O CUX NOP CUNTANY TOCSACTBIEM PEBOTIOLINMN, HAa CaMOM Jefle OBIIO IVIOROM pedopMaIuy u
BBI3BAHHOM €10 60pbObIn. CM.: Enztunex 1. leknapaims npas uenoBeka u rpakaannna. C. 60. B npyroit paote
OH INCAJI, YTO «B PEIUTVO3HOI COBECTY CBOMX WIEHOB BJIACThb BCTpevaeT HEelPeOofo/MMY0 IpaHuIy». CM.:
Ennunex I O61ee yuerne o rocynapctse. ClI6., 1908. C. 240.

0 Cm.: Annepc 3. Victopus eBporerickoro npasa. M., 1994.
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Bsriiazel mypuTaH-MHIEIIeHIEeHTOB OKasaIM TakKe BIVIAHME Ha COflepKaHMe U IIPOIelypy
IPYHATHSA [IepPBBIX KOHCTUTYIMIL. COIacHo 9TUM B3IVIANAM, TOCYapCTBO, KaK M XpUCTUAH-
cKkast 00IVHa, BOSHMKAET B CUJTY COIVIAIeHMs (KOHBEHAHTDI), KOTOPOeE JIO/KHO 3aK/TI0YaThCs
/IVIHOT/IACHO BCeMM WieHaMy coobmiectBa®. Tak, IPOeKT HeIIPUHATON IVCAHON KOHCTUTY-
1 AHDIMM (eIMHCTBEHHOM B ee MCTOPUN! ), TIOATOTOB/IEHHBIN JeBe/iepaMyl B 1647 T., Tipe]i-
HOJTarajzIoch Mocie 0OCYXKIeHNsA €ro B IaplaMeHTe IPUHATD B popMe I0roBOpa aHIINICKOTO
Hapojia C B/IACTDIO, T.e. ITyTeM €To HOJNMCAHNS BCeM aHITIMICKIM HapoioM™?,

AHaJTOTMYHO IPYHUMAINCH KOHCTUTYLIMY OOBIIMHCTBA U3 13 aMepMKaHCKMX IITATOB,
COCTAaBMBIIMX OCHOBY Oymyment defiepanuy, a Takxke «JOTOBOPEI BOABOPEHUSD», KOTOPHIE C
HepBoit MOMOBUHBI X V11 B. 3aK/TI0Uany aHIIUICKIE KOTOHUCTH 110 IPUOBITUM B AMepUKy™.
B nmx onm Gpamm o6si3aTenbCTBa APYT Mepell IPYroM OCHOBATh COOOIMIeCTBO, OPraHN30BaTh
MpaBUTEMbCTBEHHbIE YIPEKIeHUA ¥ ITOBUHOBATHCA MM. Takye JOTOBOPHI MOAIMCHIBATNACH
BCEMM B3POCTBIMU MY>KUMHAMM-TIOCETEHI[aMY OT COOCTBEHHOTO MMeHNU MO0 OT MMEHN WX
cemertcTB. Ilo ¢y, 970 6BIIM TOTOBOPEI MEKY BAACTBIO ¥ HAPOAOM, YCIOBMEM MPUHATHU
KOTOPBIX OBITO COTacue ¢ KOHCTUTYIIVIOHHBIM TeKCTOM Ka)KIOTo TpaXklaHMHa IITaTa™,

AHTIMitcKas ImpaBoBasi KyJIbTypa okasajla TakXKe CYI[eCTBeHHOe BAVISIHME Ha IOPUANKO-
TeXHMIECKIe aCIIeKTEl KOHCTUTYIMY, B TaCTHOCTY, Ha ee dopMmy U cTpykTypy. Tak, I\ En-
JMHEK CYUTas, YTO COBPeMEHHBIE eMy KOHCTUTYIIMM OTpaXkalau BAMAHME CpefHeBeKOBBIX
XapTyit BOAbHOCTelt, KoTopble ¢ XII B. aHIIMIICKIe KOPOIM MepHOAUIEcKY IapoBaan 6apo-
HaM U IIepKBM. B HUX Kopoy MMCbMeHHO TOATBepsKaay IIpaBa MOflaHHbIX, a Te, B CBOIO
odepesb, 06A3BIBAINCD TOTUMHATHCS MOHAPIIIeH BlacTi. Takye XapTuy Mano OTINIaINCh OT
FOPUINIECKUX CIIeIOK, a TIo popMe IpeficTaB/IsUINU OO0 MOroBophr™. Jelic TBUTeNbHO, 60IIb-
MIMHCTBO KOHCTUTYINIT aMepUKaHCKMX IITAaToB, a Takxke Koncturymms CIIA 1787 r. BmonHe
CpaBHMMEI C IOTOBOPOM, T7ie BIacTh IpM3HaeT (B pamMkax buIii o mpaBax MO0 B «TeKCTe»
KOHCTUTYIIVM) IIpaBa ¥ CBOOOAH IpaXk/iaH, a Te, B CBOIO oUepelib, — IeTUTUMHOCTD BITACTH B
paMKax CTPYKTYp U HpOIefYp, 3aKPeIICHHBIX B KOHCTUTYIINIL.

C mo6e1oit OypKyasHBIX peBOJIEOINIT B paMKaX eBPOITeCKON OMUTUYEeCKON U IPaBoB oIl
KY/IBTYpP CIOXIWINCD IBe MOJIe/IM KOHCTUTYIMOHAMM3MA: aHIJIO-aMepUKaHCKas M KOHTHHEH-
TaIbHO-eBPOIIeliCKast, WM POMaHO-TepMaHCKasl. Y KaXJoil U3 HUX — clenmduka mporjecca
CTaHOBJICHMS KOHCTUTYIVOHAM3MA, €T0 JOKTPUHLL U KOHCTpYKIym. Tak, ecmy B AHIIVmM hop-
MMpPOBaHMe KOHCTUTYIMOHAIN3MA Ha9aI0Ch 3af[07IT0 [0 aHIIMIICKON Gy prKyasHOI peBOTIOIINI,
T0o Bo PpaHIMy Havano 3TOTo Mpollecca CoBMafiaeT ¢ IPUHATHeM [lekmapalii IpaB defoBeKa
U TpXXIaHMHa 1789 I. U MepBBIX KOHCTUTYIUIL. EcTecTBenHO, (hpaHITy3cKuil KOHCTUTYIIMOHA-
JTU3M He MOT He MCIIBITEIBATh BAMSAHMA KOHCTUTYITMOHAIM3MA aHIIO-aMePUKaHCKOT 0%,

31 CM.: Ennunex I KoHCTUTYINMM, MX MCTOPWA U 3HaYeHNe B COBpeMeHHOM Tpase. C. 12.
2 CMm.: Ennunex I lexnapanus npas venoBeka u rpakuanuxa. C. 50.
% CM.: Ennunex I KoHCTUTyIMuM, MX UCTOPUS M 3HAUeHMe B COBpeMeHHOM mpage. C. 12.

5 Tak, HammpuMep, «II0 B3aMMHOMY COITIACHIO C K&KABIM IPXAaHMHOM» ObITa mpuHATa KoHCTUTYIIA
mrara Maccagycerc 1780 r. Cm.: Coepuuennble [lltarsl AMepukn. KoHcTuTynms u sakoHopiaTenbHble akThbl /
HOJ1 pefl. ¥ €O BCTYIL CT. pod. O.A. XKupkosa. M., 1993. C. 56.

> CM.: Ennunex I KoHcTUTYIMM, MX UCTOPUS U 3HAUeHMe B COBpeMeHHoM mpage. C. 10.

56 Bmecte ¢ TeMm yrBeprkienne I. Enmuexa, uro «He 6yap napnaMeHTa B AHIINM, He GbUIO GBI ITAp/aMeH-
tapHoit Opanium», u «He 6ynb amepukanckux bills of rights, ¢paHiryss! He poBo3racunm Gl IpaB YenoBeka
Y TPOKIAHMHAY, CJIefyeT IPU3HATh JIMIIb YaCTHYHO BepHbIM. [IpeficTaBUTeNbHAS eMOKPATHS M MEXaHM3M
3aIMTHI IIPaB Ye/loBeKa BBITEKAOT U3 IPUPOJB! KallMTaAM3Ma, O3TOMY PaHO WM MO3[HO OHY OBUIM OBI CO3-
maspl Bo $panipym. B naHHOM e CTydae MCIONb30OBaHUE aHIVIO-aMePUKAHCKOTO KOHCTUT YLIMOHHOTO OIBITa
b oberunnio ¢panirysaM pelileHne aT1oit sagaun. Cm.: Enrunex I Jleknaparms npas denoBeka U rpaxpa-
HuHa. C. 33.
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C ToYKM 3peHMA NOKTPUHBL M IOPUIMYIECKOI TeXHUKM PasInydusd IBYX pasHOBMIHOCTe!
KOHCTUTYIMOHA/IM3Ma OCHOBAHbI Ha pa3HOM IIOHMMaHMUM KOHCTUTYLMN. B oT/mdame oT nmca-
HBIX KOHCTUTYLIMIA CTPaH POMaHO-Te€pPMAHCKOIo IIpaBa aHI/IMIICKasl HellcaHas KOHCTUTYLIS
Co3flaHa CyZieOHBIMY PellleHNSMY B YCTOBUSIX JIeICTBYS IIPeIiefleHTHOTO IpaBa’.

CpaBHUBas aHIIMICKYO (HEIIMCAHYI0) KOHCTUTYIMIO C IIMcaHoi 6enbruickoit, A.B. Jlaii-
CM OTMeYaJL, UTO eC/IM B be/Ibryu IpaBa MHAMBUIOB Ha TMIHYIO CBOOONY HafoTcs uinm obecre-
IUBAIOTCS KOHCTUTYIMEN, TO B AHIVIMM IIPaBO JIMTIHOM CBOOOABI eCTh YacTh KOHCTUTYIIMM,
TaK Kak OHO obecIieunBaeTCs Cy/ieOHBIMMU pellleHMsAMM. B benbrum mpaBa 4aCTHBIX JIMI] €CTh
PesynbTaT NeAyKIMM M3 IPUHIIUNIIOB KOHCTUTYIIMM, TOTTa KaK B AHIVIMM OHM €CTb CIefCTBYE
VHIYKINY, 1M 06061IIeHns, 0CHOBAHHOTO Ha OT/EIbHBIX PeIIeHNX, IPOM3HeCCHHBIX Cyfia-
MM OTHOCKUTEIBHO TIpaB TAaHHBIX MUIT. [[effCTBUTEMBHO, B YCIOBMUAX aHITIMIICKOTO TIpaBa Ta
VIV MHas TM9Hasg CBoOOJa CYMIeCTBYeT YKe IIOTOMY, UTO OHa 3all[uIlieHa CyfIeOHbIM IIpelie-
nertoM 1 aktamu Habeas Corpus®.

[TpuBepieHHAS XapaK TePUCTIKA OTPaXkaeT TO MCXOIHOE Hava/Io, C KOTOPOro KOHCTUTYIVO-
HaMM3M, ChOPMIPOBABIINCD, Hadas CBOIO 9BOTIONMIO. UTOOHI IIOHATD CeTOHSIIIHee MOTOXKe-
HILe JlefT, HeoOXOIMMO XOTs OBl KpaTKO pacCMOTpeTh ee OCHOBHBIE BeX, CBSI3aHHBIE C COITMO-
KY/IBTYPHOI CrIenm¢puKoll BCe Bo3pacTaIoMlero ucia rocyAapcTB, BOBIeTeHHBIX B MIpolece
€ro pasBUTHL

Ha Ham B3y, 3BoMONNA KOHCTUTYLIMOHANIN3Ma Pasfie/iseTCs Ha IIATh IIepMOIOoB, OTpa-
KAIOMIVX M3MEHEHNA B XOfle MCTOPMYIECKOTO IIPOIecca ero COIMOKYNAbTYPHBIX ITapaMeTpOB.
XpoHoorMIecKkye paMKy 3TUX IIePYOJIOB ITOJIBYDKHEBI B TOM CMBIC/IE, 9TO OfIHU M3 HUX MMEOT
HayasIo ¥ OKOHYaHMe, TOorfia Kak [pyrue, BOSHUKHYB JleCATWIETIS Hasajl, IIPOIO/DKAKTCA U
B Harm AHN. [lepBEIl M3 HUX HaumMHaeTcsl ¢ GypKyasHBIX peBonronuii B EBpore (11 ocBobo-
mutenbHoll — B CIIIA), a 3aBepraeTcs oKTAOPbCKUM HepeBopoToM 1917 1. B Poccum, morno-
JKMBIIVIM Ha4ga/Io CTaHOB/IEHUIO KOHCTUTYIMOHA/IM3Ma HOBOTO, COBETCKOTO TUIIa. BO3SHUKHYB
Ha [T0YBe eBPOIIeIICKOIT OMUTUIECKOH U IIPaBOBOI KYIBTYPH, KOHCTUTYIMOHANTU3M (POPMI-
pyeTcs B 9TOT HepUOJ IVIIb B CTPaHaX, Ifie 3Ta KYAbTYpa TOCIOACTBYeT (KOHTMHEeHTaIbHas
Erpoma, CIIIA) mn6o npeotmamaer (JlatmHckast AMepuka). B sToM cMbICTe TaHHBI ITepyo]
MO>KHO Ha3BaTb KIacCUIecKMM. ETo 0coOeHHOCTRIO ABMACTCS TaKXKe TO, ITO SHAUMTeNbHAs
vacTh Mypa (Adpuka, Maaus, crpansr [OTo-BocTodHoi A3y M T.1.) ellle He yIaCTBYeT B KOH-
CTUTYLIMIOHHOM Pa3BUTUM, OCTaBasCh Ha ITOJI0KEeHM KOJIOHMII ¥ IIOTYKOTOHMIA. JInib Ha py-
Bexxe XIX-XX BB. KOHCTUTYIIMOHAMU3M 3apOKaeTCsI TakXKe B OTASNIBHBIX CTpaHaX HeeBpo-
HeMCKON TOMMTIeCKOIt M paBoBoit KynbTypHl (CeBepHast Adpuka, cTpaHsl BocToka 1 T.71.).

Bropoit nepmon XapakTepusyercs GpopMUpoBaHMeM Ha MUPOBOI apeHe JBYX IPOTUBO-
IIOIOKHBIX I10 CBOEM IpMpofie Mojielell KOHCTUTYIMOHAMM3Ma — K/IacCUIecKOl, 1o CyTH
eBPOIIEICKO-aMePUKAHCKOI, U coBeTcKoi (1917-1991 rr.). MbI yKe oTMeYany aHTUKOHCTH-
TYIMOHHBII XapaKTep MoCAefiHelt M3 HUX (B CIIY IIpMMaTa IpaBsIliell TapTuy Hafl TOCYAap-
CTBOM), a TaloKe (PUKTUBHOCTD 3aKpeI/ICHHBIX B COBETCKMUX KOHCTUTYIMAX MOMUTUIECKUX U
JIMYHBIX TIpaB ¥ cBoOofI. BMecTe ¢ TeM MpoBosIalleHHbIe B HUX COIMATBHO-9KOHOMIIECKIe
U KY/IBTYpHBIe TIpaBa (Ha TPYJ, Ha OT/ABIX, Ha 06pasoBaHMme, CoNUanbHoe obecedeHne 1 T.1.),
KOTOpBIe, KCTaTH, OBUIM TapaHTUPOBaHbL, MMe/IN, HAIIPOTHB, HeMaloe IOMUTIIecKoe I Mpo-
IaraHMICTCKoe 3HaYeHNe I OKa3a/ly CYIeCTBeHHOE BIMAHME Ha pasBUTHE 3TOTO MHCTUTYTA

57 Cwm.: Haticu A.B. OcHOBBI rocyflapcTBeHHOro npasa Aurmm. M., 1905. C. 220.
8 Cm.: Tam sxe. C. 221.

5 XOTs 9TH aKThl «He TPOBO3IAMIAIT HUKAKOTO MPUHITUIA U He OTPeNleA0T HUKAKUX MPaB, HO JUISL
MPAKTUYECKUX TIe/Iell OHM CTOST COTHU KOHCTUTYIIMOHHBIX CTAaTel, TAPAHTUPYIOIUX CBOGONY TUUHOCTH.
Cwm.: Tam xe. C. 223-224.
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B Mype. He ynuBurensHo, ato BIUIOTh 1o pacnaga CCCP mpobnema mpaB denoBeka ObUIa B
IIeHTpe MOMUTUIECKOTO IIPOTUBOCTOSIHUA IBYX MUPOBBIX CUCTEM.

Tpermit mepyof; cBsi3aH ¢ IpUHATUMEM IT0CTe BTopolt MupoBol BOMHDBI MeXXIYHapOHO-
IIPaBOBBIX aKTOB O IIPaBax ue/loBeka, MMeHyeMbIX MexXIyHapofHbIM 6MIIeM O IIpaBax ueo-
BeKa, a TAkXKe C CO3J[aHNeM YHUBEPCaTbHBIX M PerroHaIbHBIX MEKIYHAPOJHBIX MeXaHM3MOB
ux obecriedenns u samu T, HopMer MexXyHapoHOro 61/IIst O IIpaBax de/loBeka Kak MexK-
IyHapoJiHble CTAaHAAPTHl B 9TOM 06/IacTU HAIMHAIOT VMIIEMEHTUPOBAThCA B HallMOHATbHBIE
IPaBOIIOPSIKY, a KOHCTUTYIIMOHAIM3M IprobpeTaeT B 6OIBIIOM YMCIe CTPAH HaIlMOHAb-
HO-MeXTYHapOIHBIN XapaKTep.

Tax, B pamkax CoBeTa EBpOIIHI fie/la 0 HapyIIeHVM IIpaB Ue/loBeka B TOCylapCcTBax-wieHax
paccMaTpyBaeT Ha OCHOBe EBpOIIeliCKOM KOHBEHITNM O 3allluTe IIpaB Te/IOBeKa ¥ OCHOBHBIX
cBobop; 1950 1. EBpormeicknmii cyz mmo npasam denoBeka (CrpacOyprexmii cyn). [lo cytu Takas
KOHCTPYKIVS 03HauaeT HOBYIO MOJIeTb KOHCTUTYIIMOHAIN3MA, WIIV, UTO OJJHO U TO JKe, IIPaBo-
BOTO TOCYAApCTBa.

MexxyHapomHbIN 61IIb 0 TIpaBax deloBeKa IOCTPOCH Ha IPUHITUIIAX eBPOIIEHCKO ITpa-
BOBOI KYNBTYpEL [109TOMY pacmpocTpaHenue ero MoloXeHn i Ha CTPaHbI C HeeBpOIIeHCKIMM
(T.e. OOYpPKyasHBIMM) TIPABOBBIMY KYIBTYpaMy HOPOXKaeT IpobaeMy UX TUIIONIOTUIeCKOH
COBMECTUMOCTIL.

OHa mposIBWIAch B Xofie CAEAYIOIIero Iepyiofa 9SBOMOIMY KOHCTUTYIMOHANN3MA, CBSI-
3aHHOTO C KpYIIeHMeM KOJIOHMaMbHOM CUCTeMBI M HosIB/IeHNeM B Asun u Adpuke B 50-e —
60-e TOIBI P OIIIOTO Beka MOTOABIX He3aBYUCUMEIX TOCYHApCTB. KoHCTUTyIIMOHaMM3M oTpa-
aeT COIMOKYIBTYPHYIO CIeNM(MUKY 9TUX CTpaH, KoTopast COCTOUT B /IyaIM3Me UX IIPABOBHIX
cTpyKTyp. CyTb €T0 B TOM, UTO HapsIAy C eBPOIENCKIM IIPaBOM, KaK IPaBUIO IPUHEeCCHHBIM
CIofla eBpOIeMIIaMy, B HUX COXpaHseT fielicTBMe TpaguiuoHHoe (oOBYHOe, MHAYCCKOE, HC-
JlaMCKoe 1 T.JI.) TIPaBo ¥ COOTBETCTRYOIIee IPaBOCO3HAHNME, OGBITHO CIUTOE C PeTUTHEIL.

Ono m16o BocIpMHMMaeT KOHCTUTYIMIO KaK TPagUIMOHHBI MHCTUTYT (M TOITOMY Tpe-
OyeT IpUAaHMA el TPaUIIMOHHON o pMbl), b0 ee oTTopraeT. [IpuMepom npucocobrenus
KOHCTUTYIVWIT K TPaAMUIIOHHOMY X BOCIPUATHUIO ABISETCS BKIIOUEHME B MX TeKCT MCTaM-
CKUIX ITOJTOXeHM B cTpaHax baypkaero u CpefHero Bocroka. B GonbnmHcTBe 9THX KOHCTH-
TYIMI VICTTaM IIPOBO3T/IAIIAe TCS pe/IUTHelt TOCYIapCTBa, a IapuaT — OCHOBHBIM MCTOYHIKOM
sakoHO#aTenbcTBa. B Koncruryrum Mpana 1979 T. comepXnTcs HeManoe KOMMIeCTBO IIUTaT
u3 Kopana u T.1. B nTore KOHCTUTYIIMS KaK GBI MHTETPUPYETCS B CTPYKTYPY 605KeCTBEHHO-
ro TpaBa IIapyata, a oOIIecTBO, I7e BIACTh OCHOBAHA Ha MPUHIUIIAX VIC/TaMa, CTaHOBUTCS
aHaJIoToM OOIIVHEL Bepyonmx (ymMMa). Ho Torfa BcTaeT Bompoc o paBeHCTBe MYCY/IbMaH U
HeMYCY/IbMaH, HallpyMep, IpU BEIGopax B IMap/laMeHT YWIN M36paHnUy T/IaBbl TOCYAapCTBas!,

B memcmamckux crpanax (Mumms, Tpomndeckas Adpuka u T.1.) mpobieMa COBMeCTUMO-
CTY KOHCTUTYIVIT C TPafIMITMOHHOM MPaBOBOI KYIbTYpOI MPOSBIseTC B HEBOBHOM CYoKe-
HYM cepbl UX AeHCTBUS TOf BAVSIHMEeM (eHOMeHa «KMBOTO IMpaBar, T.e. TPATUIVOHHOTO
IIpaBa, eMICTBYOINETO BHE paMOK o(UITMaNIbHO IPaBOBOI CUCTeMBI®,

O cepbe3sHOCTH CUTYAIIUM CBUJIETENBCTBYET TOT (PaKT, UTO B KPYIHEHIIeM [0 IUCTeHHO-
CTY HaceJIeHVISI peTMoHe MUpa — ASMATCKOM — TaK M He CO3/laH aHaJIOTMTHBIN eBp OIeliCKo-

8 Cm.: O6mras Teopus npas yenoseka / mop pefi. E.A. Jlykamresosi. M., 1996. C. 417 u cren.

61 B 9TOM >Ke KOHTeKCTe C/leflyeT TPAKTOBaTh TO, YTO B HEKOTOPBIX MC/IAMCKUX CTpaHax, Hanpumep B Ve-
MeHe, BepXOBHbIil CyJl KaK OpraH KOHCTUTYLMOHHOI'O KOHTPO/S BK/IOYAeT JIMIIb ClelMaNiCcTOB IO MyCy/b-
MaHCKOMY I1paBy.

% Cwm., Hanp.: Mypomues I J1. O HeKOTOPBIX OCOOEHHOCTAX TPAJMILMOHHOIO IpaBa B PasBUBAOIINXCA
crpanax Asvm u Adpuxu // CoBeTckoe rocynapcTBo u npaso. 1989. Ne 6; Kpawenunnuxosa H.A. IlpaBoBas
KynbTypa coppeMeHHON VHmuu. M., 2011.
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MY WIM aMepUKaHCKOMY MeXaHM3M oGecIIedeHMsI M 3alllUTH [IpaB deoBeka. OH CyIecTByeT
B Adpuke, B paMkax AQpUKaHCKOro cokosa. JIpyroit Bopoc — HAaCKONBKO OH 3¢ deKTUBeH
B YCJIOBMSIX PACIPOCTPaHeHMs oOBIYHOTO IIpaBa. AQpUKaHCKas XapTus IpaB deloBeKa U
HapozioB 1981 T. mozXoauT K IpobieMe IpaB delloBeka M HAPOJOB C TO3UIIVIL 3HAYMMOCTH
VICTOPUYECKVX TPaiMIVil U IleHHOCTel adpukanckoit nuBmmusaym®. Ho geno B ToM, 4TO
B psAlle aCIIeKTOB 9TV TPaIMLMU U LIeHHOCTM TUIIONIOTMIeCKM HeCOBMECTUMBI C eBPOIIeIiCKOIi
TPaKTOBKOJA IIpaB deloBeKa.

KocBeHHBIM IIpM3HaHMEM CYIeCTBOBAHMS 371eCh IIPo6/Ie MBI ABIAeTCS BCeMUpHas MH Op-
MallMOHHasl KaMIIaHUA 10 PasbACHEHNIO [IPaB Ye/loBeKa, IIpoBefleHHas B decThb 40-/etus Bee-
obrest mextaparym mpas denoBeka 1948 1. llentpom OOH 1o mpaBaM uenoBexa. YIUBISAET
JIETKOCTD, ¢ KOTOPOI, 10 MHEHMIO ee OPraHM3aTopoB, 9Ta MpobreMa MoKeT OBITh pellleHa.
Tax, 110 c1oBaM Bulle-IIpesyleHTa YIIOMAHYTOro LeHTpa 5. MapreHcoHa, ee 0CHOBHAs Lje/lb —
«CO3J1aTb YHUBePCa/IbHYI0 KYIbTYpPY IIpaB YeloBeKa, IIPU3HAIOIIYIO, YTO IIpaBa ¥ OCHOBHBIE
CBOOOJIBI ABJIAIOTCS J/IS KaXIOTO Ue/loBeka BpOXKIeHHBIMM, He3aBUCUMO OT KaKuX ObI TO HI
6pU10 pasmaui»®. IIpu BceM ToM, 9To OpraHM3aTOPBI KaMITaHNM HeCOMHEHHO VICXOIVUIN V3
CaMBIX JI0GPBIX TOOYSKIeHNI, COTTTACUTBCS € MpefaraeMbIMY MMM MeTOfIaMY PeIleHMsI TIpo-
671eMBI HMKaK Hemb3sl. Cos3flaTh YHUBEPCAABHYIO, T.e. IPUMEHUMYIO U K JoOypaKyasHBIM OT-
HOTIICHNAM, KYIBTYPY IIPaB de/IoBeKa — 9TO 3HATUT IpexKjie Bcero MpeobpasoBaTh CO3HaHNME
OTPOMHOII MacChl JIFoJlell: ¥X BUJieHMe MIpa, CUCTeMY IIeHHOCTell, CTepeOTHUIIbl MBIIIeHU U
HOBefIeHVS] U T.JI., ITO IpefIIosiaraeT B CBOIO odepe/b IIpeobpasoBaHue caMoro ofIecTsa, B
KOTOPOM OHU XMBYT. He/bast 3a6BIBaTh MpU 9TOM, ITO B CMIY CIMTHOCTH TPajMIIVIOHHOTO
CO3HAHMSA C Pe/IUTUEN OHO, KaK IPAaBUJIO, OTTOPraeT eBpolelicKoe BIMsAHMe®. MacmTabHOCTD
TaKoI 3ajladM IpeilIoaraeT fecsITUIeTUs, eCIM He BeKa paboThI TI0 ee peal3aly Iy BiIo-
JKeHMM OTPOMHBIX CPeJICTB, KOTOPBIX CeroJIHA HeT.

HeafexBaTHOCTBIO MOAXOMOB OTAMYAIOTCS HOAYAC U MCCIefOBaHMs MPpo6lIeM MeXyHa-
POJIHOTO IIpaBa IIpaB 4Ye/lIoBeka B PasBUBAIOIIMXCA CTpaHaX. B HMX MOXKHO IIpOYeCTb, K IIpU-
MepYy, UYTO «yHMBEPCaAbHOCTD IIpaB de/loBeKa He JIO/DKHA IOJIeXXaTh IMCKYCCHUI», 8 HbIHEI-
HsIs1 MYPOBast IMBIIM3AIINS JO/DKHA HasbIBATHCS [IVBIJIM3AIIMeEN] [TPaB deloBeKa 1 T.21.%

BupmumMo, B 3TOM e KOHTEKCTe Clef[yeT TPaKToBaTb BHIBOJ WieHa KOHCTUTYLMOHHOI'O
Cyza, nmpocdeccopa H.C. bormapss o ToM, 4To B YCIOBMSX CUCTEMHOTO KPM3MCa COBpEMeH-
HOTO KOHCTUTYIIVOHA/IN3MA ¥ [T00aTbHEIX M3MeHEHNIT B MIpe HeoOXOAMMO pasBUBaTh HO-
BYI0 QUIOCOPUIO COBPEeMEHHOTO KOHCTUTYIIMOHAIN3MA, BIIIOYAONIYI0 (OpMIpPOBaHME €TO
VHTeI'Pa/IbHBLX, CUHTeTNYeCKIX, MUPOBDBIX 0CHOB MOPa/IbHO-3TUIECKOTO, COLMaIbHO-9KOHO-
MITIeCKOTO ¥ MOMUTUIeCKoTo XapakTepa®. Koncturynmonamsm, mo meicnmu H.C. bonpaps,
HepeXXuBaeT CUCTEMHBIN KPU3NC, B OCHOBE KOTOPOTO JIeXaT YOIy O/ISIoNecs IpOTUBOPedIns
U pacTyIast KOHKYPeHI S MeXKIY (pYHAaMeHTaTbHBIMM IPUHIVITAMY Y KOHCTUTYIIMOHHBIMMI
L[eHHOCTAMU IeMOKPATUY, TAaKMMM, KakK IIpaBa de/loBeka M ToCy[apCTBeHHBI CyBepeHUTeT, U
HeoOXOIMMOCTBI0 ofecedeHusT INTHO, 00IIeCTBeHHOI U TOCYapCTBeHHOT 6e30MacHoCTI
niepest oM mrobanpHbIX yrpos XXI 8.5 H.C. boryiaps nmireT o mporiecce MpaBoBOM IJI0-

2 Cm.: Lawson E. Encyclopedia of Human Rights. New York etc., 2005. P. 13.
¢ Martenson J. Foreword // Lawson E. Encyclopedia of Human Rights. New York etc., 2005. P. vii.
& CM.: Bacunves JI.C. Victopus penuruii Boctoka. M., 2005. C. 18.

% Cm.: Ady Slo Huxa3. KoHllenuus yHUBepcanusaimu Me>KIyHAPOTHOTO TIPaBa IMpas uesioBeKa 1 O3UIINN
PasBUBAOIIMXCS CTpaH: aBToped. OUC. ... KaHy. opup. Hayk. M., 2012. C. 10-11.

¢ Cwm.: Bondar N.S. Modern Russian Constitutionalism. Philosophical Conseptualisation in Light of Consti-
tutional Justice // Law. Journal of Higher School of Economics. Annual Review. 2012. P. 25.

% Ibid.
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Ga/mu3alyy, 0CHOBY KOTOPOIt COCTABIIAIOT leMOKpaTuiecKyie KOHCTUT YIIVIOHHBIE I[eHHOCTIL.
B menTpe aTOrO0 MpOIecca — aKKyMyJIANNs 0OIMIUX, YHUBEPCATbHBIX HOPMATYBHO-IIPABOBBIX
CTaHJIapTOB, 00BEKTUBHOM PeaTbHOCTU COBPeMEeHHO IIUBUIM3AIUN®.

ITo cyTu peuyb upeT o CO3JaHMM YHMBEPCaJbHOM MMPOBOI COLMOKY/IBTYPHOI MoJenn
KOHCTUTYIMoHanmM3Ma. OfHaKo Takas MOoJle/Ib IIpefilioiaraeT CyecTBOBaHMe eTHO MUpPO-
BOJI IIVBM/IM3AIIMY, KOTOPOI CerofiHA HeT M, fyMaeTcs, ere fonaro He 6yznet. H.C. bonmapp
caM KOCBeHHO IIpu3HaeT (paKT ee OTCYTCTBUS, KOTTa IINIIIeT O IM06aNbHBIX YTPO3aX MUPOBOIL
yBWIM3alyu. Bellb pedb 0 CyTH MIeT O HPOTUBOCTOSHMUU B COBPEMEHHOM MMpe eBpoIieii-
ckoit (kotopyio H.C. bonpjapb cumraeT MMpoBoit) M UCTAMCKOI (TOUHee, S9KCTPEMUCTCKUX
IBVKEHMIA, BRICTYIAOMIMX OT ee MMeHM) UMBMaM3anmii. CUCTeMHBI KPU3UC KOHCTUTYIIM-
OHa/IM3Ma, 0 KOTOPOM IMIIeT YBaXkaeMBIl IIpodeccop, eCTh KOCBeHHOe IIpU3HaHye Ipobie-
MBI COBMECTUMOCTU MeKJIYHapOLHOTO [IpaBa IIpaB dejloBeka ¢ KY/IbTypaMi HeeBpOIIeiicKoro
tnma. O6bsACHeHNe TOMY, UTO ee Tak YacTo He 3aMedaroT, BUAUTCSA B CIocobe, MOCPeICTBOM
KOTOPOTo (hOpPMUPYeTCs COBpeMeHHOe MeXXIYHAPOHOe IIPABO MIPaB deJoBeKa. 10, 9To OHO
OCHOBaHO Ha Bceobmielt fexmapariym mpas deoBeka 1948 I., MOCTeAYONVX ITAKTaX O IpaBax
JeoBeKa U (paKyIbTaTMBHBEIX IIPOTOKOIAX K HUM, a Taloke Ha MeXXYHAPOITHBIX CTPYKTYpaXx,
ux obecreunBatonmx (CoBeT EBpormnl, Adpukanckmit coros 1 T.J1.), Co3faeT WIIO3MIO, ITO
IIpaBa 4eJloBeka MMEIOT B CBO€J OCHOBe JIMIID COIVIACOBAHHYI Ha MeX[[YHapOJIHOM YpOBHe
BOJIIO TOCYAAPCTB. B MTOTe MOMHOCTRIO yTpaunBaeTCs CBASh C COIMOKYNbTYPHBIMY (haKTopa-
M, @ OHU 3]1eCb OIIpeJie/AoLIe.

Haxkoner, paciayy CCCP paer Hagano IIATOMY, TeKYIeMY IepUONY SBONEOLIUNA KOHCTH-
TyMoHanmmM3Ma. Ilpexpalaercs IPOTUBOCTOAHNE IBYX COLMa/JBHBIX CUCTeM M JIBYX TUIIOB
KOHCTUTYIVOHA/IM3Ma. DBIBIMeE CO3HEBIE Pecy6IMKH, CTaB He3aBUCUMBIMIY, BOCIIPUHIMA-
FOT KOHCTUTYLIVIOHHBIIA OIIBIT PasBUTHIX CTpaH EBPOIILI 1 AMePUKHM, XOTs COLMOKY/IbTYPHBIE
YCIOBMSA TeX M PYTYX BO MHOTOM HeOJIMHAKOBEL lepeXofHEIl XapaKkTep MOCTCOBETCKIUX 06-
[[eCTB U TOCYAPCTB, YacTh KOTOPHIX (B IMOCTCoBeTCKoiT [lenTpanbHoit Asyn) He Ipeojionena
Io6YpIKyasHBIX MepeXUTKOB, 0GYCTOBMIN HeafleKBaTHOCTh BOCIIPUHATHIX KOHCTUTYIIVIOH-
HBIX IIPUHIMIIOB COLMA/IbHO-IIONUTUYCCKIM Pea/lisaM 5TUX CTPaH.

Taxass cutyarus cmoco6CTBYeT MOBBIMIEHNIO 3HATMMOCTY MHCTUTYTA Cyfe6HOTO KOH-
CTUTYLMOHHOIO KOHTPOS KaK CpellcTBa IIoflep>KaHMs KOHCTUTYIIMOHHOT O Hopsjka. IIpo-
¢eccop H.C. bormaps cunTaet, IT0 MOCPEACTBOM KOHCTUTYIIMOHHOM IOCTUIIMI U3MEHSIIOTCS
UCTOPUYIeCKIe YCTOBUSA PasBUTUSA KOHCTUTYIMOHAIM3MA. B MTore peanbHOCTh (cucTeMa 06-
[TeCTBEeHHBIX OTHOIICHMI) M IPaBOBOM Mpean ([opuandecKas KOHCTUTYIINS) BHICTYIIAIOT COB-
MeCTHO, TPaHCHOPMUPYSCh B «KUBOM» KoHCTUTYIMOoHAMM3M. Ha 9103t ocHoBe H.C. bonpaps
CIMTaeT BOSMOXKHBIM CPopMYIUpPOBaTh, IO eT0 MHEHMIO, HOBYIO, BO MHOTOM YHMKa/IbHYIO
HOUTUKO-TIPABOBYI0 (HOPMYITy KOHCTUTYIIMOHHOTO IIpaBAeHNs, Ha3bIBaeMOTO CyHeOHBIM
KOHCTUTYITUOHATN3MOM ™,

OnHako Ipy Bcel BXKHOCTH CYieGHOTO KOHCTUTYIIMOHHOTO KOHTP OIS MBI TeM He MeHee
He MOXKeM TIOfiflep>KaTh 9Ty UJelo TI0 PsAy coobpaxennit. [Ipexye Bcero KOHCTUTYIMOHA-
JM3M — IIOHATHE KOMIUIeKCHOe, BK/IfoYarollee sy Ujell, HOpM, MHCTUTYTOB U OTHOIICHUIA.
Hemp3st He 3aMeTUTh, UTO TaKoe ero CTpoeHMe GIM3KO CTPYKTYpe IPaBOBOM CUCTEMEI, OT-
paxarollieli pasHble CTOPOHBL IIPaBOBOI pealbHOCTI. B JTaHHOM Xe C/lydae MHCTUTYT, XOT
U O4YeHDb Ba>KHEBIN, IIpeBpallleH U3 5JeMeHTa CTPYKTYPBl KOHCTUTYLIMOHAINU3MA B PA3HOBIUJ-
HOCTb CaMoOT0 KOHCTUTYIMoHamM3Ma. Ho Torma BosHuKaeT HeoGXONMMOCTD BBITETCHNS U
IPYIMX €ro pasHOBMAHOCTeN. BosHukaeT BoIpoc, KaKMX — HOPMATMBHON, CTPYKTYPHOI,

¥ Cwm.: Bondar N.S. Op. cit. P. 37.
" Cm.: Bondar N.S. Op. cit. P. 29.
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MHCTUTYIMOHATBbHOM, Kakoli ertie? He/TOTrMIHOCTD TaKoM KOHCTPYKIMHU eCTh IIOJITBepKleHIe
ee He0OOOCHOBaHHOCTH.

Haxkomerr, erre ofmH acriektT — ucropudeckuit. [Ipodeccop H.C. bonpaps cuntaer cBoro
UJIeto «KMBOTO», WM CYHLeOHOTO, KOHCTUTYLIMOHANIM3MA HOBOM 1 YHUKAIbHOI. MexJy TeM
MCTOPUA IIpaBa IIOKasbIBaeT, ITO B TeUeHMe BEKOB B PasHBIX IPABOBLIX KY/IBTYpax CYIeCTBO-
Ba/IM CpeficTBa (MeTOMBI, TeXHMKa U T.2.) obecredeHNs COOTBETCTBUSA IPUHMMAEMBIX aKTOB
HeKOeMy BBICIIEMY 3aKOHY, CTIOKMBIIEICS B CTpaHe CTPYKTYype IpaBa 1 T.J. Tak, aMmepuKaH-
cxmit aptop [.JIx. bepMaH nmiieT B CBSI3Y € 9TUM, UTO «pasBUBAIONIUIICSA OPraHMU3M IIpaBa Kak
B JIaHHBIN MOMEHT, Tak U B JUINTENIbHOM IePCIIeKTUBE. .. AB/SATCA 0OA3BIBIONINM /I CAMOTO
rocyziapctsa. XoTs CIOBO «<KOHCTUTYIIMOHAIM3M» OBUIO IIPUIYMaHO AMEepPMKaHCKO peBOJIIo-
mets, ogHako ¢ XII B. Bo Bcex cTpaHax 3amajia, faxke Ipy abCOMOTHBIX MOHAPXMAX, IMPOKO
BBICKA3bIBA/IACh M JaCTO IIPUHMMANACh MBICIb O TOM, 9TO B HEKOTOPHIX Ba)XXHBIX acIleKTax
IIpaBo MepecTyIaeT IPaHUITbl TONUTUKHA. ..». DTOT IpyuMar pasa [ . bepman BuauT B ToM,
9TO «MOHApX MOXKeT TBOPUTD 3aKOH, HO OH He MOXXeT TBOPUTD ero IPOU3BOIBHO, U 0 TeX
HOP, TIOKa OH He IIepefieniaeT ero, 3aKOHHBIM JKe 00pasoM, OH CBsI3aH MM»' L,

B Ocmanckort mMIepuy BBICIINIT peIUTUO3HBNT aBTOPUTET U BTOPOE JIMITO B MePapXuy BIa-
CTM — IIEVX-Y/IbM-VICTaM — JlaBasl aKTaM CYATaHa PeMIMO3HYIO CAHKINIO B hopMe (peTBHI Ha
HpeiMeT MX COOTBETCTBUS MOPaM, PEIUTUM U [IpaBy Mclama. OTo GbUI CBOeoOpasHbI MCIaM-
CKVIT BapMaHT «KOHCTUTYIIVIOHHOTO KOHTPOTs»”2. KosloHmMabHOe 3aKOHOATe/IbCTBO CeBepoaMe-
PUKAHCKVIX IITATOB (JIO HOCTYDKEHVISI MMV He3aBUCUMOCTH) TIOf[BEPTaIoch ITOCTOSTHHON IIPpOBepKe
CO CTOPOHBI CYJIelt € TOUKM 3PeHNs X COOTBETCTBIA aHITIMIICKOMY TpaBy””. HakoHerr, AKT o ITpa-
BaX Je/IOBeKa, IPYHATBI OPUTAHCKUM MapTaMeHTOM B 1998 T, 06s13bIBaeT OpUTAHCKIUX CYTelt,
HACKOTbKO BO3MOJKHO, TOTKOBATb CTaTYTHL B COOTBETCTBYM ¢ EBporerickort konBeHmyert 1950 T. 1
OOBABIATD JICHICTBISA IIPABUTENLCTBA He3aKOHHBIMIL, €CTM OHY HapyIIAIoT P efyCMOTpeHHbIE €10
mpaBa’®. V1 XoTs cyabpy He MOTYT OTMEHMTD 3aKOHOJATe/TBHBIN aKT, OfHAKO AKT 0 IIpaBax JeloBeKa
HpeloCTaB/IsIeT UM IIPaBoO OOBBIATD ero HecoBMeCTUMBIM ¢ KonBentmert 1950 1.7

B cBeTe mpuBemeHHEIX GoPM KOHTPOTS 3a COOMONEHNEM BepTUKANIU MCTOTHNKOB IIpaBa
HBIHETHUY MHCTUTYT KOHCTUTYIMOHHOTO KOHTPOJIA MpeficTaeT Kak CoBpeMeHHas, T.e. UCTO-
pudecku afiekBaTHas opMa (Cocof, Texuuka) ofecredeHNsT BepXOBEHCTBA KOHCTUTYIVN
B CHCTeMe VICTOTHMKOB TIpaBa. He cienyeT abcomoTHsMpoBaTh eTo IpeodpasyIollyo polb B
HepeXOIHBIX 06I[ecTBAX, K KOMM OTHOCUTCS U Poccst, MOCKONBKY 9Ta poJib BO3MOXKHA JIMIIIH
B YOTOBMSIX aKTMBHOTO MIPoIlecca 3aKOHOTBOPIeCTRa.

[TopBozst UTOTH, CIeAyeT CAENATh BHIBOJ, UTO KOHCTUTYIIVOHAINM3M €CTh CIOXKUBIIASICS
Ha [T0YBe eBPOIIeIICKOI MIPaBOBOI M TOMUTUIECKON KYIbTYPhI MOJIeNIb TOCYAaPCTBEHHOI Bila-
CTH, KOTOPast B CWIY CBOeIT afieKBaTHOCTH OYp)KyasHOIM CTAiUM pasBUTHS BHICTYIIaeT OJHO-
BpeMeHHO KaK (opMa (crrocob) ee mermtuManuy. Takas Mofienb (opraHM3aIsi, yCTpOicTBO)
HpefironaraeT M3BeCTHYIO CTPYKTYPY TOCYIapCTBEHHOI BacTM (pasfeseHye BlacTel, ywin
CUCTEeMY CIlepKeK U MPOTUBOBECOB), OTPAHMICHHON IpaBaMM Te/loBeKa. B Xofle cBoelt 9Bo-
JTIONUY KOHCTUTYIIMOHAMN3M (POpMUpPYeTCs B CTpaHaX, PasiNIHBIX 10 YPOBHIO COIVIOKY/Ib-
TYPHOTO PasBUTHUS, XapaKTepy IPaBOBBIX KYABTYpP, TPagMUIVIT U MOTUTUIECKUX PeXXIMOB.
C popmmpoBaHUeM MeXTYHAPOTHOTO MIpapa MpaB de/oBeka KOHCTUTYIIMOHAIN3M BO MHOTUX
CTpaHax mpuobpeTaeT HAITMOHAIBHO-MeXKIYHAPOHBIN XapaKTep.

" Bepman I [Pne. Yias.cou. C. 26-27.
2 Cm.: The Cambridge history of Islam. L., 1973.
* CM.: Ennunex I KoHCTUTYIMM, MX UCTOPUSA U 3HAUeHMe B COBpeMeHHOM mpase. C. 25.

7 Cm.: Endicott T.A.O. The Future of Human Rights Law // Law. Journal of Higher School of Economics.
Annual Review. 2012. P. 5.

> Cm.: Ibid.
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OpHaKo IIPOBOSIVIAIIeHNME YHMBEPCAIBHOTO (T.e. IPUMEHVMOTO K JIOOBIM KYJIbTYpaM 1
JE0OBIM COITVANBHBIM YCIOBUAM) XapaKTepa IIPaB ueloBeka B MeXKIIYHapOIHBIX aKTaxX o Ipa-
BaxX 4Ye/oBeKa IOPOXKiaeT IpobleMy MX afleKBaTHOCTH TPajMIMOHHEIM (IIOMYTpPa/IUIMOH-
HBIM), a TaloKe MepeXOfHbIM IpaBOBBIM KyIbTypaM. [lo cyTu, cTelleHb He3aBepIIeHHOCTU
TPpaXXJaHCKOTO 0OIeCTBa B TOM WIM MHOM CTpaHe IPSIMO IIPOMOPIMOHaNbHA CTelleHU (UK-
TYBHOCTH €€ KOHCTUTYLUML.

B sTHX yc/1oBuMAX He JIydlle /I UCXOAUTD M3 TOTO, YTO B MeX]]yHapOJHBIX CTaH/japTax IIpaB
JesoBeKa 3aKpellieHa JIMIIb OIpefleNsolas MUpoBast TeH/[eHITVS pasBUTYS IIPaB U CBOOOT
JesioBeKa? B pAfie cTpaH M perOHOB OHA CTa/IKMBAETCA C IIPOTUBOJIICTBIEM TPaiMIMIOHHBIX
(monmyTpaMIIMOHHEIX) M60, Kak B Poccuy, MCTOPUYeCKN TepeXOIHEIX CTPYKTYP. YCTPaHUTD
9TO MPOTUBOMEICTBUE BO3MOXKHO JIUIIb B YCIOBUAX PasBUTOTO IPaXIAHCKOTO 00IIecTBa 1
aleKBaTHOI eMY IOMUTUIECKON CUCTeMBL. Bpsiji 11 9T0 BO3MOXKHO B 0603pMMOM Oy YIIIEM.
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H=I=I Abstract

The article examines the reasons for a variety in the interpretation of constitutionalism in Russian legal
literature. The author divides the views into preliminary and current. The former relate to the lack of
democratic constitutional traditions in this country and of studies on the Russian constitutionalism at the
time of the USSR collapse. The latter group covers the methodology of the issue: linguistic and of cul-
ture and history. The author suggests one of the material reasons for the lack of unanimity on constitu-
tionalism is the polysemy of the underlying concept of constitution. On the other hand, constitutionalism
is often identified with a proper architecture of state power and the criterion for propriety is understood
in a variety of ways. The architecture implying that the power should follow a certain supreme law (idea)
should be considered as a way of its legitimacy. The article considers incorrect the use of the concept of
constitutionalism to define the models f power having existed many centuries or even millennia before
it. However, the history of English constitutionalism confirms the possibility to widen its structure at the
expense of certain feudal institutions which modified the trajectory and form of this branch. The paper
shows five periods of constitutionalism. Only the first of them (until 1917) does not exceed the limits of
European political and legal culture in terms of social and cultural differences between the countries
where constitutionalism has been shaped. In Soviet Russia another constitutionalism was being formed
as it opposed all the previous models. After WW2 (3 period)the International Bill of Human Rights was
approved which is implemented in many countries, universal and municipal international mechanisms
are being created. Constitutionalism exceeds national borders and acquires the features of an interna-
tional structure. The fourth period is associated with the proclamation of independence of the former
colonies in Asia and Africa. Remaining obsolete pre bourgeois relations impede the competency of
constitutionalism. The fifth period started after the USSR collapse and is characterized with the inconsis-
tency of democratic principles in the constitutions and the institutions to social and cultural environment
of emerging post-soviet states.
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Constitution, constitutionalism, rule of law state, legitimacy of state power, separation of powers, Inter-
national Bill of Human Rights.
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