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B HacToAlen paboTe aBTop UsyyaeT 6uorpachuio U OCHOBHble BEXU UHTENNEKTYasIbHOrO MyTu amepu-
KaHCKOro MpaBoBefia, CyabM, OIHOTO U3 OCHOBAaTefell Takoro HanpaBneHUA COBPEMEHHOW topucnpyaeH-
LMK, KaK aKoHOMUYecKuu aHanus npasa, Puuapaa A. MosHepa. B paHHou cTaTtbe, KoTopaa ABnAeTcA
BBOJHOI K ny6nukauumn nepesoa ctatbu NosHepa «CosfgaHne NpaBoBol OCHOBbI AMA 3KOHOMUYECKOTO
pasBUTWA», aBTOP MpeX/ie BCEro ocTaHaB/MBaeTCA Ha BKNaJe 3Toro aMepukaHCKoro npasoseia B Co-
BpPeMeHHble NCKYCCUM O COOTHOLIEHUN 3KOHOMUKM 1 NPaBoBefleHUA B 06 BACHEHUU YeNoBEYeCKoro no-
BeAeHVA. ABTOp nofyvepkuBaeT, 4To 3acnyroii [MosHepa ABMNOCH NPUMEHEHNe 3KOHOMUYECKO Teopun K
MOHMMaHUIO NOBeAeHNA CyGbEeKTOB NpaBa U PeryimpoBaHnio AeATENbHOCTU pPasMyHbIX 0BLLEeCTBEHHbIX
CTPYKTYP U UHCTUTYTOB, B TOM Y/CTIE aHTUMOHOMOMBHOMN MOMMTUKM, PbIHKA KOMMYHAITbHBIX 1 TENEeKOMMY-
HUKaLMOHHBIX YCMYT, a Tak>ke BOMPOCOB IPaXKAaHCKO-NPaBoOBOi OTBETCTBEHHOCTH, JOTOBOPHOTO U Npo-
LleccyaribHoro npasa.

P. Mo3Hep paspaboTan u o6ocHoOBas Teoputo, H4To obliee NpaBo Nyulle Bcero 06bACHAETCA Yepes CTpeM-
NeHne cydell MakCUMU3MPOBATb IKOHOMUYECKYH 3hheKTUBHOCTL NPU paspelleHnn cydebHbIX fen, a
TaKke pacnpocTpaHus NPUMEHeHNe 3KOHOMUYECKOTO aHann3a npasa Ha HoBble [ TaKoro aHanmnsa Bo-
MpOChl CEMEUHbBIX OTHOLLIEHWW, PACOBOU AUCKPUMWUHALIMM, HEMPUKOCHOBEHHOCTM HYaCTHOM XMW3HU, cyaet-
HOW NPaKTUKW. pUMEHUTENBHO K 3KOHOMWYECKOMY aHanuay npasa [losHep BblOeNAeT [Be OCHOBHbIe
npednocbiniku. Bo-nepBbix, Mgy, Aadke NPUHUMAA «HEPbIHOYHbIE» PeLUeHWA, Hanpumep BblbupasA cko-
pPOCTb BOXAEHUA aBTOMOGUIA, MPOABMAKT PaUMOHANBHOCTL M MAKCUMUSUPYIOT CBOK BbIrofly OT TOro
W/ MHOTO PeLUeHA, Y4UTbIBaA CBA3aHHbIE C TaKUM BbIGOPOM N3aep>Ku. Bo-BTopbIX, HOpMbI NpaBa ycTa-
HaBMMBAKOT CBOErO pofja LieHbl TOro WK WHOTO pelleHuA YenoBeka. M3ameHeHne LeH, TakuM o6pasom,
BMMAET Ha «KOMYECTBO» ASATENBHOCTM, KOTOPoe UHANBMA 6yAeT roTOB OCYILEeCTBUTb. ABTOp BblpaxaeT
YBEPEHHOCTb B TOM, 4TO U3yyeHUe naeii [NosHepa ABNAETCA BaXKHOW 3ajadeil 0Te4eCTBEHHOMN topUCTpy-
JeHuun.

KnwoueBble cnoBa

3KOHOMMWYECKUIA aHanua npaea, NpaBo U 9KOHOMUKA, HopMa Mnpaga, 3hheKTUBHOCTb, NPaBOBOE pPeryu-
poBaHue, cynebHana pecopma

Puuapy, Amnen Iosnep pomwics 11 smeaps 1939 1. B Hero-Hopke. B 1959 1. ¢ ommmanem
okoHaw Vlenbckmii kowtemk. Takoke ¢ ominMdmeM 3akoHIWI B 1962 1. TapBapiickyio mkomny
npaBa. [loce okonvanus lapeapza [losHep HeckonbKo eT paboTan B BammHrrone momoni-
HJKOM CYZIbM, IIOMOIIHMKOM kommccapa DeflepasbHON TOProBoil KOMUCCUY, aCCUCTEHTOM
lenepanbHoro comucuropa CIIA 1 I71aBHBIM COBeTHMKOM KOMMCCUY IIpe3uileHTa J)KoHCOHa
IO TIOJIUTHKE B 0O/MIacTV KOMMYHMKAIIUIL.

CBOI0 IIpeNofIaBaTeNbCKYIO AesATeNbHOCTD [JosHep Hawan B 1968 I. B CToHpOPACKOM YHU-
BepcUTeTe, CHadala B KadecTBe JIOIEHTa, 3aTeM 3aHsI JIODKHOCTD Ipodeccopa mpaBa Ha
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npaBOBaﬂ MbIC/Ib. UCTOPUS U COBPEMEHHOCTL

IopurdeckoM (akynbTeTe B UMKarckoM YHUBepCUTeTe, T M IIPeTIofiaBajl BIUIOTD 10 CBOe-
ro HasHadeHus cynbeit CeflbMoro ameIAoHHoro okpyxHoro cyga CIIIA B 1981 r. [Tocre
5TOT0 HasHa4YeHMA OH IIPOJO/DKII IIperoflaBanie B UMKarckoM yHUBepCUTeTe, Hallucasl psj
CaMBbIX M3BECTHBIX CBOMX TPYAOB (B TOM UMCIIe « AHTMMOHOIIONBHOE IIPABO: 9KOHOMMYUECKAsT
nepcrexTyBar (1976), «OxoHOMMYeCKMI aHanmm3 IpaBa» (1973), «DKOHOMMKA IIPaBOCY-
mus» (1981)) ¥ MHOXeCTBO cTaTel (HeKOTOpble — B COABTOPCTBE C 9KOHOMUCTOM YMIbSIMOM
JIsnpcom).

Paboter Puuappa Ilosnepa mocBsMeHbI MPUIOXKEHNIO 9KOHOMIUIECKOM TeOPUY K ITOHN-
MaHMIO TIOBeleHMsI CYOBeKTOB IIpaBa M PeTYIMPOBAHUIO JIeATSTBHOCTY PasIMIHBIX obre-
CTBEHHBIX CTPYKTYP ¥ MHCTUTYTOB, B TOM 4MC/Ie aHTYMOHOIIO/IbHOM IOMUTUKY, PBIHKA KOM-
MYHa/IbHBIX ¥ Te/IeKOMMYHMKAIVIOHHBIX YCIYT, a TakyKe BOIPOCOB IPa’kIaHCKO-IIPaBOBO
OTBETCTBEHHOCTH, OTOBOPHOTO U IIpolleccyanbHoro Ipasa. P. [TosHep paspaboran u obo-
CHOBaJI TeOPHUIO, 4TO obI[ee IIPaBo IYUIIe BCeTO 0OBACHATCA depes CTpeMIeHNue Cy/iell Mak-
CUMU3UPOBATh SKOHOMIUECKYI0 9 PeKTUBHOCTD IIPU paspelleHun CyfieOHBIX e, a TaKxKe
pacIpocTpaHuI IpUMeHeHMe SKOHOMIIeCKOTo aHanK3a IpaBa Ha HOBBIE /IS TAKOTO aHa/IN3a
BOIIPOCHL — CeMeJiHble OTHOIIEHMS, PACOBYIO IMCKPYMUHALINIO, HEIIPUKOCHOBEHHOCTD 9acT-
HOJI JKU3HM, CYIeOHYIO IPaKTUKY.

C menblo CTMMYIMPOBATL pasBUTHE 3KOHOMIYECKOTro aHanmsa npasa [losHep ocHoBan
B 1972 1. «KypHan npaBoBeix ucciemosanmin» (Journal of Legal Studies). Ha ceromustramit
nesb P. [TosHep omyGnmkopan Gosnee 30 xuur u 300 craTeit U perieHsmit. Camas M3BecTHAS
M3 KHAT — BBIIIeAmNii B 1973 I. «OKOHOMUYeCKMI aHa/lN3 IIpaBa», KOTOPBI BBITEpXKal He-
CKOJIPKO IlepeMsflaHMii M IIPMHEC ero aBTOPY BCEMMPHYIO M3BeCTHOCTD. Cpefiu APYIyMX IIpo-
usBenenuit [losuepa: «dumuemust CIIM]a ¢ sxoHOMMYIecKot ToukM 3peHUsD» (1993) (B co-
aBTopcTBe ¢ Tomacom OwmrconoM), «[Ipeononepas sakon» (1995), «CrapeHne U CTapoCTb»
(1995), «IlpaBo n npaBoBas Teopusa B AHDIMU U AMepuke» (1996), «IIpaBo u nmureparypa»
(1988), IIpobrematnka MopaIbHOI U IMpaBoBol Teopum» (1999), «/lemo rocymapcTBeHHOM
BaXHOCTH: PaccmefioBanue, MMIMMMEHT U IIpoliecc IpesupienTa KmmuTtonar» (1999), «[pamn-
ITBI TIPaBoBOIT Teopuy» (2001), «IKoHOMMTecKast CTPYKTYpa MIpaBa MHTe/VICKTYaTbHON co6-
ctBeHHOCT» (2003), «[IpaBo, mparmatusm u jieMokpatusi» (2003), «Kax paccyxarT cymbpu»
(2008), «Kpyrmenne kamranusma — kpusuc 2008 rofa v Hagayo fieripeccuin» (2009), «Kpusnc
KalmMTaMCTUIecKolt leMokpatum» (2010). Hayunsie pa6oTer Praapaa [losHepa mepeBeseHer
Ha PYCCKMIA, cbpaHL[yscw/H?[, HeMeIIKMI, UTaAbsSHCKMUIA, MCIAaHCKNIA, KUTANCKII, SIIOHCKNIA,
KOPEeVICKMIA U TpedeCKIit A3BIKN.

YdeHBI SAB/ETCS MOYeTHBIM AOKTOpoM IpaBa Cupakysckoro yHmBepcutera (CIIA),
yuuBepcutera Jliokerina, JISKOPIKTAyHCKOTO yHMBepcureTa, Venbckoro yHMBepcureTa,
yHMBepcuTeTa mTara Ilencwnbanmsa u [enTckoro yHusepcutera. P. [losHep — wien Ame-
PUKAHCKOTO FOPUANIECKOTO MHCTUTYTA, WieH AMePMKaHCKON aKafleMUM MCKYCCTB M Hayk,
9IeH-KOppecloHfleHT bpuTaHckoll akajieMuy HaykK, ITOYeTHBIA WieH Kojuleruy o Tpyny u
3aHATOCTY allBOKATOB, WIEH pellaKIMOHHOIo coBeTa EBpolleiickoro xypHana IIpaBa M 3Ko-
HOMMKUY, KOHCY/IBTAHT bUOIMOTeKM AMePUKI, a TaKXKe WIeH AMepUKaHCKOI S5KOHOMITIeCKOIT
accoryanym ¥ AMepMKaHCKOM acColMalliy 5KOHOMMKM M IIpaBa. «KypHa IIpaBOBBIX MCCIe-
moBaHMI» HasBas [losHepa HauboMee UTUPYeMBIM YIeHBIM IIpaBa BceX BpeMeH. AMepUKaH-
CKMe MCCIIe[oBaTeIM OTHOCAT 3TOTO IIpaBoBefia K UMcTy Hanbomnee yBaxxaeMbIxX cyzieit CIITA u
BIJTIOYAIOT €T0 B CUMBOIMIECKYIO IBAAIATKY OCHOBHBIX MEICTMTE/IEN 9TOM CTpaHbI B 00/IacTn
IIpaBa.

[TpmBonyIMast BEIIIIE B PYCCKOM IIepeBoJie CTaThsl OCHOBaHa Ha BRICTyIUIeHVMM Prraapya ITo-
sHepa 14 anpensa 1997 1. Ha cumiiosnyme BecemmpHoro 6aHka I1o IpaBoBoit pedopme B Ba-
nmHrroHe. OHa NpyMedaTeNbHa Kak IIpyMep IpyMeHeHNs [losHepoM TeopeTnyecKux pas-
PaboTOK IS pelieHMsT aKT yaJbHBIX Mpo6ieM IIPaBOBOTO PeTyIMpOBaHMU.
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==l Abstract

The paper deals with the biography and the landmarks in the intellectual activity of Richard A. Posner,
an American legal theorist, one of the founders of a modermn jurisprudence theory, i.e. economic analysis
of law. In this article, which is an introduction to the translated article by Posner Creating a Legal
Framework for. Economic Development, the author of the article focuses on the contribution of the legal
theorist to the modern discussions on the balance between economics and law and the explanation of
human behavior. The author of the article stresses that Posner’s achievement is the application of the
economic theory to understand the behavior of the subjects of law and to regulate the activity of various
public institutions including those of antimonopoly policy, utilities and telecommunication market, as
well as the issues of civil law responsibility, contract and procedural law. R. Posner has developed and
justified the theory that common law may be best interpreted via the intention of judges to maximize
the economic efficiency to resolve legal cases and extrapolated the economic analysis of law to new
for such an analysis aspects, i.e. family relations, race discrimination, privacy, judicial practice. As to
the economic analysis of law, Posner specifies two major causes. First, people even taking non-market
decisions e.g. selecting a driving speed show rationale and maximize benefit from a certain decision
considering the costs related to this choice. Secondly, norms of law set prices on a certain decision.
Thus, changes of prices influence the quantity of activity which a person is ready to perform. The author
is confident that studying Posner’s ideas is a relevant task for Russian jurisprudence.
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