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MexnynapogHoe gactHoe mpaBo (mamee — MYII) sBasgeTcs omHUM M3 OCHOBHBIX
MHCTPYMEHTOB PEeryJrMpoBaHus YACTHOMPABOBLIX OTHOIIEHUI C «MHOCTPAHHBIM dJie-
MeHTOM». Ero cyiecTBeHHYO poJib I MHTETPallMOHHBIX MpolieccoB B EBporieiickom
corose/EBponeiickom coobiectse (nanee — EC) TpynHO nepeoleHnuTb, 0COOEHHO y4u-
TBHIBas TOT (DAKT, YTO UX KOHEYHOI LIETBIO SIBIISICTCS] CTAHOBJICHUE €IMHOTO BHYTPEHHETO
PBIHKA TTOCPEICTBOM 0becriedeHrsi CBOOOIHOTO IBUKEHHSI JIULL, TOBAPOB, YCIYT U Karu-
TajoB Ha Bcelt Tepputopuun Corosza/Cool1iecTBa.

OpHako MYII, HecMOTpsI Ha CBOIO OECCITOPHYIO 3HAYMMOCTbD, TIPEICTaBIIsIeT COOON
JIMIIB 3JIEMEHT YaCTHOIIPABOBOTO MEXaHU3Ma PeTYJIMPOBAaHUS IEJIOBOTO W TPAKIaHCKO-
ro obopora B EC. IIpencrasisiercs 11eJiecoo0pa3HbIM paccMoTpeThb rpobiaembl MYII, ¢
KOTOPBIMM TIPUXOAUTCS CTATKUBATLCST COOOIECTBY, B KOHTEKCTE YCWIIMIA, TIPEIITPUHM-
MaeMbIX 0 pa3paboTKe TaK Ha3bIBAEMOT'0 «€BPOIEHCKOT0 YaCTHOTO MpaBa» (UTO camo o
cebe YpeBaTo Cephe3HBIMU IIPOTUBOPEUUSIMU, ITOCKOJBKY TIpaBo EC 1o cBoeii topuande-
CKOI1 TpUpoie SIBsIeTCs MyOJIMUHbIM). B CBSI3U € 3TUM HEOOXOAMMO COBEPIIUTH IKCKYPC
B MCTOPUIO BOIIPOCA, YTOOBI JIyUIlle MTOHSTh, KaKK1e TIPEATTOCHUTKH TTOCTYKIIA CTUMYJIOM
JUTS TOCTAHOBKU 9TOM CJI0XKHOM 3a/1a4u U C KAKUMU NpensITcTBUsIMU CoOO1IECTBO CTa-
KWBaeTCs Ha TYTH €€ peasi3alliu.

WcTokun 3apoxaeHus 3anagHOEeBPONEencKoro 4YacTHoOro npasa
(ilus commune u rnoccatopbl)

TIpaBoropsiiKy COBpeMEHHBIX 3aITaHOSBPOIIEMCKUX TOCYIapCTB — Pe3yJIkTaT MHO-
TOBEKOBOTO UCTOPUUYECKOTO Tpoliecca, COMPOBOXIABIIETOCS] B3aUMOMPOHUKHOBEHUEM
KYJIBTYD Pa3IUYHBIX HapOIOB, KOTOpbIe Hacesiu 3anannHyio Esporry. ITpu Bcem pas-
HOOOpa3uu U X KOPEHHBIX OTJUYMSIX 9TU MTPABOMOPSIAKY UMEIOT O011IMe KOPHU — PUM-
cKoe TipaBo, KomuduimpoBaHHoe FOctuHnanom B cepenute VI B. H.9., 1 KAHOHMYECKOE

* Jlannas cmamos seasemes Nepeoll u3 cepuu cmameil, NOCEAUEHHBIX 6ONPOCY PA3GUMUSL YACHHO20 NPABA
Esponeiickoeo coroza.
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MpaBo KaToJn4decKou 1epkBu. deHoMeH BocipusaATUs 3aragHoit EBporioit «BTOpUIHO»
poxaeHHoro FOCTMHMAaHOBON KOMIWJISILIMEH PUMCKOTO MpaBa U KAHOHUYECKOTO MpaBa
HWCTOPUMKHM TIpaBa Ha3bIBAIOT «pelelineil puMCKOro TpaBa». Ee Hauano TpagullMoOHHO
otHocsT K XII B. — «mmepBoMy BeKy eBpormneiickoro Bo3poxneHusi», Koraa craad BO3-
HUKATb MMPABOBBIE IIIKOJIBI 1 YHUBEPCUTETHI, IPUCTYIUBIINE K U3YUYEHUIO, CUCTEMATH -
3allMMd U HaydHOI1 00pabOTKe PMMCKOIO M KAaHOHMYECKOTO IIpaBa KakK MpeaMeTa «000ux
npaB» (utrumque ius). Umenno ¢ XII B. «oba mpaBa» mpuoOpeTaloT 00IIeeBpOIIeiicKoe
pacnpocTpaHeHue B KaueCTBe YHUBEPCATBLHOIO MPaBOIOpsIIKa.

OmHaKO 3TOMY «BCTYIUIEHHMIO» TPEAIIeCTBOBAA IECTUBEKOBAs «Ilay3a», WM «Ile-
3ypa» (II0 OCTPOYMHOMY BBIpaXKEHMIO HEMEIIKOIo uccienoBatens Buakepa), koTopast
HacTyIuIa rmocie naneHus: Puma B 476 T. 1 3HaUueHMe KOTOPOU JIJIsST COBPEMEHHOTO 3a-
MaIHOEBPOIIENCKOTOo MpaBa TPYAHO MepeolieHUThb. CTporo roBopsi, paspylieHue 3amnai-
HOIT PUMCKOI UMIIepyK U3HYTPU HAYaIOCh 33710J1T0 10 476 T. IOl HATUCKOM TepPMaHCKUX
MJIEMEeH 1 MOLITHOM BOJIHBI «BEJIMKOTO MepeceieHrs HapoaoB». B aTy amoxy 3apokaanuch
HOBBIE SI3bIKM M Haruu 3amanHoii EBporisl. BapBapckue repmaHckue tuieMeHa (OypryH-
JIbI, BECTBI M OCTTOTHI, (PpaHKK) — ObUIM TOMYIIEHBI B mpeaesnl «limes»'. X mocenenus,
4acTO OpraHM30BaHHbBIE B OTIC/IbHbIE aIMUHUCTPATUBHBIC OKpPYyra, HEpEIKO 3aHUMAaIn
110 2/3 TeppUTOPUM TeX MPOBUHIIMI, B KOTOPBIX OHU MPOXUBAIU. B 3THX yCIOBUSIX MPO-
HWCXOINT pe3KOe CHIKEHUE YPOBHS KyJIbTypbl IMIeprn, ¢ OMHOM CTOPOHBI, U TIeperie-
TEHUE 2JIEMEHTOB JaTUHCKOI EBporbl M BApBapCKUX MJIeMeH — ¢ APYroil. DTo He MOTJIO
He cKa3aThCsl Ha KOPEHHBIX U3BMEHEHUSX B 00JIACTH TIpaBa.

Wmniepust He Morjia He MPU3HATh MPABOBble OObIYAM TJIEMEH, BOIICIINX B €€ CO-
CTaB, U Kak CJIeJICTBUE — PEryJUpOBaTh BHYTPU- U MEXIIJIEMEHHbIE OTHOILIEHUSI, PYKO-
BOJCTBYSICb NPUHUUNOM AUHHO20 NPpasd. YKe B Helipax PUMCKoOI uMIiepun BpeMeH yrnaaka
YCTAHABJIMBACTCSI CUCMeMA AUMHbIX Npag, KOTOPpasi BITOCIEICTBUM TTpuoodpesia O0bIIyIo
MPaKTUIECKYIO 3HAYMMOCTB2. JIpYTMM CJIeICTBUEM 3TOTO ITOJIOXEHUSI CTajla «BapBapu3a-
11s1 puMCKoro npaBa». B koHue V — Havaze VI B. mossBUIMCh TpU OCHOBHBIE KOMITHJISI-
LIMU «<UCITIOPYEHHOTO PUMCKOTO MpaBa» — 3MUKThI OCTTOTCKUX KOPOJIei, PUMCKUI 3aKOH
OYypryHIOB U PUMCKUI 3aKOH BECTTOTOB. B TeueHue niepBoii moioBUHBI CpeTHUX BEKOB
Bectrorckas komnusiims Oblia Uil 3ananHoii EBponbl r1aBHBIM MCTOYHUKOM PUM-
ckoro mpasa’. BaxkHelileit 0co6eHHOCTBIO UCTOPUHU €BPOIIEHCKOTO ITpaBa TOTo Mepruoa
SIBJISITIOCH TO, YTO TIEPBOHAYAIBHO PUMCKOE MPaBO ObLIO U3BECTHO TOJILKO B (hopMe UM-
MepaTOPCKUX YKA30B M CYpPOraToOB IOPUCIIPYACHIINN TTOCTKIACCUYECKOTO TIEpHO/a.

He menbliee, eciy He 6oJibliiee BAMSIHUE Ha BO3POXKIEHHUE MPAaBOBOM KYJBTYphl 3a-
nana okasaya kamoauueckas yepkosb. Co BpemeH KoHcraHTuHa Bennkoro oHa B3sina
Ha ce0s1 BbIMOJIHEHUE MHOTUX OOLIECTBEHHBIX, COLMATIbHBIX U MOPAJIbHBIX (DYHKIIUIA.
B nuiie niepkBM MOJIOABIE HAPOIBI YBUIEH, KaK «HEITOCTKMMBIM, 00XKECTBEHHBIM 00-
pazoM» «BO IJIOTU ¥ KPOBU» MTPOAOJIKAIM CYIIECTBOBaTh PUM U puMCcKoe MpaBo, HECMO-
Tpsl Ha ucyesHoBeHue Mmriepun. XprUCTUAHCTBO OKa3bIBaJIO OMpPENesiioliee BIUSHUE
Ha pa3BUTHE €BPOIIECHCKON IMPaBOBOM MBICIU AaXe B T€X Ciydyasx, KOria 3aKOHOAATEJIU
W IOPUCTHI €/1Ba I OCO3HABAIM HaJM4Yue B3aMMO3aBUCUMOCTH MEXIY XPUCTUAHCTBOM U
npasoM. [1s1 panHero CpeiHeBEKOBbsI TAITMYHBIM OcTaeTcs (hakT, YTO (PYHKIIMS pacipo-

! [panutel PuMcKoit ummnepuu.

2 B yacTHOCTH, yXe MocJe naaeHus: 3anaaHoi PuMcKoit nummnepun u 06pa3oBaHuUs «BapBapPCKUX KO-
POJIEBCTB» PUMJISIHAM ObUIO MPEeIOCTaBIeHO MPaBo pellaTh rpaxaaHCcKue esa Mo COOCTBEHHOMY MPaBy.
B HOBOI1 MicTOPUY B KOJIOHUAIBHBII MEPUOJ MOAJaHHBIE METPOIOJINIA MoIeXal COOCTBEHHOMY MpaBy
B OTJIMYME OT MECTHBIX KUTEJIe TeX CTpaH, Ha TEPPUTOPUH KOTOPBIX OHU MPOXKMBAIIH.

3 Bectrorckast KOMIusiimst, wiin «bpesuapuii Anapuxa» 506 1. Ero kpaTtkoe cojiepXaHue, CM., Harp.:
Bunoepados I1.I. Pumckoe npaBo B cpeaHesekoBoii Esporie. M., 1910. C. 5 u ci.
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CTpaHEeHUsI M PeIaKTUPOBAHUS MTMCAHOTO TIpaBa (KOTOPBIM ObLIO PUMCKOE TTPaBo) MOJI-
HOCTBIO OCYIIECTBJISIJIaCh HOCUTEJISIMU LIEpKOBHOrO o0pa3oBaHus. Takoe oOpa3oBaHue
BCerIa ObLIO CBSI3aHO C MOHACTBIPCKOM 1 00TOCI0BCKOM mKomaMu*, [ToMUMO BCero mpo-
4yero, 3TO 03Hayajo, 4To Joboe MUCbMEeHHOe O0opMIeHHE KaKoro-aubo mpeueaeHTa,
JII000# 3aKOH, IMTPOTOKOJI MJIM TOKYMEHT OBUIM CBSI3aHBI C SI3BIKOM ILIEPKBH (JJATUHCKUAM
s13bIKOM). POPMBbI TPABOBBIX CAEIOK BYJbIapM3UPOBAHHOTO PUMCKOTO TTpaBa BOILLIU B
«IUIOTh ¥ KPOBB» €BPOIIEMCKOI TTPaBOBOM KYJIBTYyphl paHHero CpenHeBeKoBbsl. LlepkoBb
B T€ «TEMHbIC BeKa» OCTaBaJlaCh OCHOBHBIM XPaHHUTEJIEM PUMCKOM ITPaBOBOM TPAIULIMK®.
HMMeHHO KaTonnuecKas IepKOBb 0JIaromapst CBoeii MUCCHOHEPCKOM NesITeIBHOCTH pac-
MPOCTpaHsiJla 3HaHUSI O PUMCKOM IpaBe B caMble OTAAJEHHbIE YTOJKU CPETHEBEKOBOM
EBporibl yke Tiociie ageHust 3armaaHoit PumMckoii ummnepuu. DjaeMeHTapHOe 3HAKOMCTBO
C PUMCKHMM MPaBOM, KaK HEOThEMJIEMOI YaCThIO aHTUYHOTO Haclenusl, ObLIO 00s13aTeb-
HBIM 2JIEMEHTOM 00pa30BaHUs CBSIIIEHHUKOB.

B obGnactu npoyeccyanvroeo npaga npociexuBaeTcs Ta ke TeHaeHus. Ero pazsurue
B ILIEJIOM CJIeyeT Pa3BUTHIO MaTepHaJbHOTO TpaBa M HEPENKO OKa3bIBaeT BIUSHUE Ha
¢dopmupoBanue nociaeaHero. [locie nmameHus Puma 1iepKoBHbIE CyAbl B OTIMYKE OT Cy-
JIOB TePMaHCKUX TUIEMEH OCTaBaJIUCh «O0IIeeBPONIEHCKUMI» cynaMu. VX IopuCIUKIIUN
MOAYMHSUIMCH BCE BEPYIOIIME, HE3aBUCMMO OT CBOEI HAllMOHAJIBbHOI MPUHAMIEXKHOCTH.
B repBy1o o4epenb 3T0 Kacaaoch 6payHO-CeMEMHBIX ¥ HACIeACTBEHHBIX OTHOIIeHUI. He
MOCJEIHIO POJIb ChIrpasl TOT (haKT, YTO JUIIIb JYXOBEHCTBO B TOT MEPUOJ ObLIO OCHOB-
HBIM HOCUTEJIEM TPAMOTHOCTH U IIMCbMEHHOCTH®,

CrienyeT MoAYEpPKHYTh, YTO LIEPKOBb aKTMBHO pa3BHUBaJla U COOCTBEHHOE MPaBO Ha
OCHOBE PUMCKOT0, 00palasich Kak K OOIINM MPUHIIWAIIAM, TaK U BOIIPOCaM, HETTOCPEI-
CTBCHHO KAacaloIIMMCs Bepbl M CBSILICHHOCAYXUTeei’. TeHneHIusT K hOpMUPOBAHMIO
KaHOHMYECKOTO TIpaBa IpoCieXnuBaeTcss ¢ KoHa V B. Yke B IX B. MOSBISIOTCS KOM-
MWISILUK, KOTOPbIe COAEPXKaT MaTepuaibl pUMCKOIO IMpaBa, OTHOCSIIMECS K LEPKBH,
Hampumep, «Lex romana canonice compta»®. OnHako Mogo6HbIe COOPHUKU HOCST ellle
CJIyYaHbIN U pa3pO3HEHHbIM XapakTep.

Hapsiny ¢ pazBuTHeM MpaBOBbIX aCTIEKTOB QYHKIIMOHUPOBAHUS KaTOJIMIECKOM IIepK-
BU TIPOMCXOMST CYIlIeCTBEHHbIE M3MEHEHUS B ee ToJuTHYeckom cratyce. He B mocnen-
HIOIO OYepe/lb OHU CBSI3aHbI C SHEPTUYHON MOABUXKHUYECKON NesATeIbHOCTBIO TTarmbr
Ipuropus I Benukoro (oxoso 540—604 rr.) ITpu HeM OKOHYATEIbHO CKJIAIbIBAETCS Opra-
HU3aLMs MaTepraibHOM Ga3bl Marckoit BiaacTh. LlepkoBb CTaHOBUTCSI CaMBIM GOTaThIM
3emuieBnanenbiieM B Utanuu. OH caepKuBaeT IKCIaHCHIO JJaHr00apIoB 1 obpaliiaeT ux
B KaronmyectBo’. Camoe TJIaBHOe — OH JOOMBAaeTCsl OT BU3aHTHIICKOTO MMIIepaTopa
®oxku B 603 . mpusHaHusl Prma «raBoii Beex 1epkBeii» (caput omnium ecclesiarium)

4 To, 4TO MBI CETOIHS Ha3bIBaeM IpEIOJaBaHKEM IpaBa, B TO BPeMs BKIIIOYAJIO OOIIYIO TTOATOTOBKY
CBSIIIEHHMKA K BBITTOJIHEHUIO UM JYXOBHBIX, LIEPKOBHBIX M CBETCKUX (DYHKIIUIA.

5 He cnydaiino B « Puryapckoii mpaBae» OTMEYaeTCsI, YTO «LEPKOBb JKUBET PUMCKHUM ITpaBoM». CM.:
Stein P. Roman Law in European History. Cambridge, 2004. P. 40.
¢ [Tourn 90% 06Gpa3oBaHHEIX €BpoIIeiieB paHHero CpeqHeBEKOBbsI IIPOILIM 00yIeHE B MOHACTBI-

PSIX, KOTOPBIE Ha MIPOTSDKEHUU IECTH BEKOB ObLIN €IMHCTBEHHBIMU 00pa30BaTeIbHBIMU YUPEKIEHUSIMU
Ha 3amnazne. CM.: Azumos A. Temunbie Beka. M., 2005. C. 119.

7 Harpumep, mpaBOBOTO CTaTyca MOHAXOB, O YeM peub uaeT B «Hosemtax» KOcTuHMaHOBO KOMITHJISI-
uuu. B mpunmumne, emie co BpemeH KoHcrantuHa Bennkoro peryinpoBaHue 1IEpKOBHBIX JIeJ]T CTalo OTpac-
JIBIO UMTIEPCKOTO 3aKoHonaTebeTBa. CMm.: [Tepemepckuii U.C. Qurectsl FOctunuana. M., 1956. C. 25.

8 Stein P. Op. cit. P. 40.

° BOJIBIIMHCTBO TePMAHCKUX TUIEMEH, 0OpallieHHbIX B XPUCTUAHCTBO, TIPUAECPKUBATOCH apUAHCKOTO
YIEeHMSI.
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3amnaaHoit puMcKoit ummiepun. [puropuii [ ctpeMuiics He TOJBKO 3aBEPIIUTD CTPOUTEIb-
CTBO PEJIMTHO3HOTO YHUBEpcaau3Ma Ha 3arnaje, He TOJIbKO MOJHATh 3HaUeHUe PUMCKO-
KaTOJIMYECKOM LIEPKBU, HO U JIOOUTHCS e¢ TTOJIMTUIECKOM CaMOCTOSITEIbHOCTH OT BOJIU
CBETCKUX rocynapeii (4to B gajabHeiinem ocyiectBui [1ama [puropuii VII).

ITpu Ipuropuu I Hacenenue Puma Brepsbie nzdpayio [lamy nepBocCBsIIEHHUKOM
(Pontifex Maximus). B pesyibrate ero aiMMHUCTPAaTUBHO-OPraHU3aLIMOHHON 1 BKOHO-
MMYECKOM IeATeTbHOCTH, a TaKKe OJ1arogapst yCUIMSM 1O PaclpoCTPAaHEHHUIO KaTOIMYe-
CTBa Cpev repMaHCKUX TJIeMEeH ObUT 3a/I0KeH (DyHIaMeHT Tepexoia U K MOJUTUYECKOMY
YHUBEPCAINU3MY, M K XpUCTHAHU3AIIMN eBPOTIeiCKOro MpaBa. TakuM 06pa3oM ObLT co3maH
HOBBI LIGHTp BbICILIEl BJacTU B PuMe — MarncTBo, U KaToauyecKast LIepKOBb cTajla caMo-
CTOSITEIBHOM MOUTHYEeCKOM cutoit. CunTaercs, uyTo ¢ moHTHduKatom [puropus I 3aBep-
LIWJIACh XPUCTUAHCKAS aHTUIHOCTh U Havaauch CpeaHue Beka''. OHM HaYaIMCh C YyB-
CTBa XpUCTUAHCKOTO eauHeHUsT EBpPOIBI U CTpeMIIEHUS TTOIEPXKUBATh 3TO eIMHEHUE.
B To xe Bpemsi cieCTBUEM MOJUTUYECKON CAMOCTOSATEIbHOCTA KATOJMYECKON LIEPKBU
cTaJio ycujeHrue 60pbObl MEXIY IMariCTBOM M CBETCKOM BJIACThIO.

TpeTbUM 3JIEMEHTOM IIPaBOBOIl MHMPACTPYKTyphl EBporibl panHero CpeaHeBeKOBbsI
ObLIO «mecmHoe (cobcmeennoe) npago» (ius proprium), T.e. OOBIMHOE TIPABO FEPMaHCKUX
MJIEMEH, YCTaBbl TOPOACKMX KOMMYH M OOIIMH U T.A.'' BTOp:KeHMe TOToB, JJaHT00apIoB 1
(b paHKOB B NMTPOBUHIIMN MIMITepuu IpUHECIO ¢ cO00i MHOXKECTBO MTPABOBBIX OObIUACB 3a-
BoeBaresiell, KOTopble OTJIMYATUCH He TOJBKO OT PUMCKOTO ITpaBa, HO 1 APYT OT Apyra. DTo,
€CTEeCTBEHHO, MPUBOIMIIO K 3aTPyTHEHUSIM, OCOOCHHO KOTa WieHaM Pa3IUIHbIX TUIEMeH
MPUXOIWJIOCH BCTYMATh B CHEJKHU IPYT C APYTOM, MOCKOJbKY KaXKIblil U3 HUX CJIEmOBa
cBoeMy TipaBy. ITocTerieHHO MeCTHBbIe OObIYaM CTAHOBSATCSI XapaKTepHOM YepToil paHHe-
ro CpenHeBeKOBbS; TMCbMEHHbIE O0bIYal 1 COCTaBJIEHUE MX O(DUIIMATBHBIX COOPHUKOB
Bce 00JIbllle HAUMHAIOT COCEICTBOBATh C YCTHOM TpaauIeil. DTO MPUBEIIO K OINpeaeIeH-
HOI CTaOMJILHOCTU MPABOBOTO PETYJMPOBAHMS U K BBITECHEHUIO TeX 0ObIYaeB, KOTOPbIE
MPOTHUBOPEYMIIN 3a(UKCUPOBAaHHBIM B COOpHMKAX M 0100peHHbIM Biactamu'?, Tak, Ca-
Judeckast U Punyapckasi mpaBjibl, JJAHTO0ApACKOE MPaBo MOYTH UCKIIOYUTETbHO OCHOBA-
HBI Ha COOCTBEHHBIX TUIEMEHHBIX MPUHIIMIIAX, XOTS WX TEKCThI 3alTMCaHbl HA JIATUHCKOM
s3bIke. PUMcKoe rpaBo 0CTaBaJIOCh AJ11 MECTHBIX 00bIYaeB «<MHOCTPAHHBIM», HO PUMCKHE
MpaBOBbIE TPAAUIIMY TIPOHUKAIN B HUX IO BIUSIHUEM XPUCTHAHCKOM 1IEPKBH (B TIEPBYIO
oyepeb B IIPoLIeCCyalIbHOM chepe) U B CBSI3U C HEOOXOIUMOCTBIO PEryJIMPOBaTh IpaXkIaH-
CKUE CIEJKH, YTO OCYIIECTBIISIOCH C TIOMOIIBIO OOIIMPHBIX 3aMMCTBOBAHUI U3 PUMCKUX
JOPUANYECKIX HOPM JIJIs1 BOCIIOJTHEH S ITPOOEIOB B MECTHOM IpaBe'’.

B cBSI3M ¢ 5TMIM XOTEIOCH OBI TAKXKE OTMETUTD «KaTTUTY IsIpui» Kapma Bemmkoro', Mx
HeJIb3s1 Ha3BaTh 3aKOHOATEIbHBIMU aKTAMU B COBPEMEHHOM cMbIcie cioBa. CKopee, 9TO
OBUIM MMIIepaTOPCKUe TIPEANMMCAHMS, TIPEACTABISIBIINE COOO0I TIECTPYIO CMECh CYIeOHBIX
peuleHunid, BO33BaHUI, MyOJMYHBIX U YaCTHBIX TOrOBOPOB. «KanuTyasspur» UMeEIu spKo
BBIPAXXEHHYIO PEJIMTMO3HYI0 OKpacky, mockosibky Kapn Benukuit Haxoauics mon cuiib-
HBIM BJIMSIHMEM CBOETO JYXOBHOIO HacTaBHMKA AJKYWHA U ObLT YOeXIeH, 4To, co3aaBast

1% Poyckoe B. OuepKu 10 UCTOPUM PUMCKOM KaToJIMIeCcKoii 1iepkBu. M., 1998. C. 53.

' HekoTOpBIe COBPEMEHHBIE yUEHBIE [TOJIAraloT, YTO TEPMUH ObLUT 3aMMCTBOBAH U3 «MHCTUTYIIMI» CBO-
na rpaxaaHckoro npasa (Corpus iuris civilis) FOctuaunana («quod quisque populus ipse sibi ius constituit,
id ipsis proprium civitatis est vocaturque ius civile, quasi ius proprium ipsius civitatis») (Institutiones, 1.11.1).
Cwm., Hanp.: Van Caenegem R.C. An Introduction to Private Law. Cambridge, 1992. P. 46.

12 Van Caenegem R.C. Op. cit. P. 36.
13 Bunoepadoe I1.1. Yxas3. cou. C.18.

4 «Kanutynsgpun» — pa30MBKa akTa Ha IJIaBbl, 4YacTH, pasieibl, naparpadsl U T.Ja. OT jar.
capitulum.
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uMIepuio, oH ctpout «Ipam Boxuii» CB. ABryctiHa Ha 3emute’®. Yoexnenust Kapma ot-
Pa3WINCh U Ha «KamuTYasipusix». OHM BHOCWIM B OOBIYHOE MPAaBO T€PMaHCKUX TUIEMEH
3JIEMEHThI XPUCTUAHCKON STUKU U CTPEMWINCHh (hOPMUPOBATh TTOBCETHEBHYIO XKU3Hb CO-
[JIACHO MPUHLIMIIAM MUJiocepausi. B mpaBoBOM CMbIC/IE «KaMUTYJISIPUW» TTPOBOAMIINA 3HAK
paBeHCTBA MEXIY TTOHSTUSIMU «IPEX» M «HETPaBO», a «I00POIETEIb» SBIISIACh CHHOHM-
MOM <«ITpaBa»'®. D10 Iy Xm0 3(pOEKTUBHBIM MHCTPYMEHTOM IPAKTHUYECKOIO OCYIIIECT-
BJIEHUS TY3€MHOTO TTpaBa ¢ TTIOMOIIIbIO XPUCTUAHCKUX B3IJISIZIOB HA HPABCTBEHHOCTb.

B orminuue ot ius proprium, 0CHOBAHHOTO Ha IIPUHITUTIE JIMYHOM TTOACYTHOCTH, «Ka-
MUTYJISIPUA» TIPENCTaBISLUIA COO0 TepPUTOPUAIBHOE TPaBO. DTO TO3BOJMUIO HEKOTO-
PBIM HccienoBaTessSIM Ha3BaTh «KaMUTYJISIpUM» TIEPBBIM KOPITYCOM IpaBa, 3aClIyKUBato-
1M Ha3BaHUe «0011eTo» (ius commune), TeM 00Jiee, YTO B TO BPeMsI YKe 111eJ]1 aKTUBHBI
MPOLECC CMEIIEHUsI TUIEMEH, U MX TePMAHCKUE SI3bIKUM MOJOXWIM Hayalo pasindyHbIM
NaJeKTaM «HapOIHOM JTaTeIHW»!7. Takol BBIBOM He JIIIIEH OCHOBaHUS, Tak Kak Kapiy
yIajaoch, 10 KpailHeil Mepe Ha BpeMsl, ITOJUTUYECKU U AYXOBHO O0bEIUHUTD 3amaaHblii
mup. [N1aBHOM 1enbIo cylecTBoBaHus Biactu 151 Kapna 6buto ciyxkenue Llepksu. OH
BUIIEN B BEpe eAMHCTBEHHOE 0O0CHOBAHUE MOJIUTUYECKOI BIACTH, M CBOMM IpaBIeHUEM
Kak Obl CAHKIIMOHUPOBAJI CMEILIEHUE IyXOBHOTO M CBETCKOTO, CTOJIb XapaKTepHOe ISl
Cpennux BekoB. [To3nHee mancTBo, onupasch Ha NoJ00HOe MTOHMMaHKe 001eCTBEHHO-
TO pa3BUTHS, BO3bMET Ha ce0s1 MUCCUIO 0ObeAMHEHNST EBPOTIHI.

Takum obpaszom, B panHeM CpelHEBEKOBbE CIOXWIKCH TpU (DOPMBI TIpaBa, I0JIO-
JKMBIIVE HAYAJIO Pa3BUTHUIO TIPABOBBIX CHUCTEM COBPEMEHHbBIX €BPOMEHCKNX TOCYIapCTB:
BapBapu3UPOBaHHOE PUMCKOE MPaBo, LIEPKOBHOE MPaBO U MPaBO FepMaHCKUX TJIeMEH
(B mepByto ouepeb (DPaHKOB M JIAHTO0APIOB). DTU TPU TMPABOBbIE CUCTEMbI HE ObLIU
JOJIKHBIM 00pa3oM CUCTeMATU3UMPOBAHBI, UX COAEPKAaHUE YacTO HOCUJIO CydaiHbIi
xapaktep. Ho oHu akTMBHO B3auMojeiicTBOBaIM Mexay coboii. B pesynbrare npouc-
XOISIIeH KOHBEPreHIIMM HaMeTWIach YeTKasl TeHIEHIIMSI K «pOMaHU3alMu» MECTHOTO
npaBa, Kak 0jaroaapsi MpearnoYTeHno, OTIaBaeMOMY IMMCAHOMY Ha JIATBIHU TPaBy, Tak
U MPEBPAILEHUI0 €BPOIEICKOr0o KOHTUHEHTA B €UHYIO «XPUCTUAHCKYIO PECITyOIUKY»
(T.€. XpUCTUAHCKOE TOCYIapCTBO).

Tem He MeHee, ius proprium COXpaHsSJIO CBOIO CaMOCTOSITEIbHOCTb, YTO ITOPOAUIO
npo0bsieMy ero COOTHOIIIEHUSI C BApBAPM3MPOBAHHBIM PUMCKHUM U 1LIEPKOBHBIM TTPABOM.
IIpakTuka nmomoraa chopMyJIupoBaTh KOMIIPOMUCCHYIO TIPE3YMIILIMIO MpUMaTa HOPM
PUMCKOTO TpaBa, Kak HOpM OoJiee 00l11Iero xapakTepa, KOTopasi, OlTHAKO, MOXET ObITh
OIPOBEPrHYyTa A0Ka3aTeIbCTBAMU OTPAHMYCHHOTO ACHCTBHS 3TUX HOPM'S,

Pumckoe npaBo u rnoccatopbl

IlepBble 1IeCTh BEKOB 0OJIE3HEHHOTO U TPYJAHOTO CTAHOBJEHUS YaCTHOTO MpaBa co-
BpeMeHHOI EBporbl He mpornumd gapom. [IpuuymivBoe TeperuieTeHre aHTUYHOCTH,
XPUCTUAHCTBA U O0bIYAeB IPEBHUX FEPMAHCKUX MJIEMEH TMOPOAUIN HOBBIN KyJIbTYypHBI
(heHOMeH, OTHOI M3 XapaKTepHBIX YepT KOTOPOTO CTAJIO «€IMHCTBO B MHOTOOOpA3UM».

15 Vrpasienue B KapoamHICKO UMITEpUM HAXOAUIOCH B PYKaX CBSIIEHHOCIYXUTENIEH Taxke B 00JIb-
meit mepe, yeM B Ummepuu Koncrantuna Bennkoro. EMucKorsr Hapsioy ¢ IBOPSTHCTBOM YYaCTBOBAIN
B MECTHOM ympaBieHun. Tak HasbiBaeMmas «KoposeBckasi Kareiuia», COCTOSIBIIASI M3 CBSIIEHHUKOB,
MpUHsIIA Ha ceOsI GOJIBINYIO YaCTh FOCYIApCTBEHHOTO yrpaBieHus B meixoM. CMm.: Poockoe B. Yka3. cou.
C.59wucn

16 DU B3MISAABI JIETIU B OCHOBY «<MOPAJIbHOIA T€0JI0rMI», pa3paboTaHHON LepKoBbio B X VI B.
17 Stein P. Op. cit. P. 49.
18 Schlosser H. Grundzuege der neueren Privatrechtsgeschichte. Heidelberg, 2005. S. 5.
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C 9TOl TOYKM 3peHMSI TTIOBOPOTHBIM ITYHKTOM B MCTOPHUM €BPOTICHCKON IIMBUIM-
3auu craHoBsaTcs XI—XII BB. B 3T0T mepuon mpoucxoasaT KOpeHHbIe U3MEHEHUS B
COLIMAIbHO-9KOHOMUYECKOM U MHTEJJIEKTYaJIbHOM pa3BUTUM EBporbl. OHU SIBUIIKCH
CJIEICTBUEM HEOBIBAJIOTO XO3SIMCTBEHHOTO MOAbEMa, MHTEHCU(DUKALIMA MEXITYHAPOI-
HBIX U KYJBTYPHBIX OOMEHOB, CBSI3aHHBIX C KPECTOBBIMU MOXOAaMU, PACIIUPEHUEM JIe-
HEXHOTO oOpallleHus, pa3BUTHEM TTyTelt coobIeHus. B aTOT neproa Hayaaoch U Ghop-
MMPOBaHME 3a4aTKOB COBPEMEHHOI rocymapCTBEHHOCTHU uMIiepaTopamu CBsieHHOMN
PUMCKOI UMIIepUM U3 ToreHiTay(GpeHoBCcKo auHacTuu (Ha tore Mranum n B Cuuminm)
1 (bpaHIy3CKMMU KOPOJISIMU (Ha TeppuTOopun coBpeMeHHoM Ppanimn)'®. Ho rmaBHoe —
U 9TO CJIelyeT MOAYEPKHYTh B aCMEKTe JaHHOU paboThl — CTPEMUTEIbHO PacTyT ropoja
M UX HaceJIeHWe, TTOSIBIISTIOTCS TIepBble YHUBepCUTeThl. OHM 3HAMEHYIOT CO00I paciBeT
MHTEJUIEKTYaJIbHOM KM3HU, YTO HAIIUIO CBOe Haubosee sipkoe BbIpakeHHe B CXOJACTH-
yecKoi hrtocoduu u pa3paboTKe abCTPaKTHBIX TPUHIIMIIOB MBIIILIEHUSI, XapaKTePHBIX
JUTSI IyXOBHOTO Pa3BUTUSI KOHTUHEHTAIbHOU EBpoOMbI B OTIMYME OT IparMaTru3ma u KOH-
KPETHOTO MBILIIEHUST aHTJI0CaKCOBY.

OmHOBpEMEHHO He ClielyeT 3a0bIBaTh, YTO Pa3BUTHE YHUBEPCUTETOB B CpPEIHEBE-
KoBoi1 EBporie ocylecTBIsIoCh MO 3TUI0i U KOHTposieM LepkBu. OHa XXe peannsyeT
u uzaeio equactBa EBporner B XII—XIII BB., ogepxkaB mobdeay Ham CBETCKOI BIIACTBIO B
0opn0e 3a MOJUTUYECKYIO MHBECTUTYDPY (BO Bpems moHTudukaTa Ipuropus VII)?'. Ha-
yaToe UM JIBUXKEHUE 3a TIOJIMTUYECKUI MPUMAT 1LIEPKBU HE TOJIbKO B IyXOBHBIX, HO U B
MMPCKUX JIefIax, 32 €e He3aBUCUMOCTh OT CBETCKOM BJIACTH KOPEHHBIM 00pa3oM M3Me-
HUJIO 3allajHOe XpUCTUAHCTBO U B KOHEUHOM CUeTe MPUBEJIO K OTIACJICHUIO 1IEPKBU OT
roCyaapcTBa, YTo He ObUTO M3BECTHO HU BU3aHTUIMCKOMY TIPABOCIaBUIO, HU MYCYJIbMaH-
CTBY. DTO COOBITHE B €BPOIEICKOM XpUCTHUAHCKOM MUPE OCTaBUJIO Hauboiee 3aMeTHbII
cnen?. desrenbHocTh Ipuropust VII MpuHATO Ha3bIBaTh «IPErOPUAHCKOM pedOpMOii»
WJIY «T1aICKOM peBoJIoLeii». B opuauyeckoMm riaHe oHa TpuBesia K paclipoCTpaHEeHUIO
MarncKoi PUCAUKIIUM HE TOJIBKO Ha BOTIPOCHI BEPHI 1 MOPAJIM, HO U Ha TpaXkIaHCKO-
paBoOBYIO cepy, B UaCTHOCTUA Ha OpayHO-CceMelHbIe M HaclleACTBeHHbIE neja. Pasznene-
HUE, ONTHOBPEMEHHOCTh M B3aMMOJICHCTBUE CBETCKOM U TYXOBHOM HOPUCAUKIIMI CTATU
OCHOBHBIM MCTOYHMKOM 3aIlalHOM TpaIULIMK ITpaBa’’,

IIpaBo, SIBASISICH HEOTHbEMJIEMOI YacThIO KYJIBTYPHOTO BO3poXkaeHus1 3amaagHoi EB-
POIIbI, UTPAJIO BEAYIIYIO POJIb B YHUBEPCUTETCKOM 00pa30BaHUU. DTOMY BO MHOTOM CIIO-
coOcTBOBAIO BropuuHoe oTkpbiThe B X1I B. KomuduimposanHoro FOcTHHIAHOM IOJTHO-
ro CBoja rpaxaaHckoro puMckoro npasa (Corpus luris Civilis), ero aHain3 u CUHTE3 ¢
ITOMOIIBIO METOJOB CXoJacThuecKoii pumocodun?. Pumckoe mpaso majio Bceit EBpore

19 Cwm., Hanp.: Kosecnuyxuii H.®@. CaameHHasds PuMcKas MMITEpHst: TIPUTA3aHUSA U IE€HCTBUTENb-
HocTh. M., 1977. C. 169; Schulze H. Staat und Nation in der Europdeischen Geschichte. Miinchen, 1999.
S. 31-32.

2 JKunvcon B. ®unocodus B Cpennue Beka. M., 2004. C. 577.

2! Tpuropwuii VII (oxomo 1020—1085), IMama Pumckuii ¢ 1073 mo 1085 1. Ero Ha3bIBaOT «IyXOBHBIM
3omunM CpeIHEBEKOBDSI».

2 Jle Toghgp 2K. Poxxnenne Espomnnl. CI16., 2007. C. 98—99.

2 Bepman I /Inc. 3ananHas Tpaauuus npasa: snoxa dopmuposanusi. M., 1994. C. 106. ABtop oT-

meuaet, uto 10 1075 r. ropucaukuus [lansl Hax MUpsSIHAMU MOAYMHSIIACH IOPUCIUKLIMM MMIIepaTopa 1
KOpPOJICHA.

24 TepmuH «Corpus luris Civilis» mosiBuiicst B X11 B., ipu rioccaropax. Cwm.: ITepemepckuii HU.C. Yka3.
cou. C. 31.
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(BkItOUasi AHT/IMIO) OOJBIIYIO YacTh IOPUAMYECKOTO CJIOBAPHOTO 3araca; cXoJjacTuye-
CKUMIA METOJ OCTaJsICsI MpeodagalolM CIIOCO00M IOPUANYECKOTO CII0co0a MBIIUICHUS
Ha 3araje BIUIOTh 0 CETOMHSIIHETO TH,

TpanuuMOHHO UCTOPUKH TTpaBa BhIIEJSIIOT TpU 3Tara ocBoeHus: FOcrnnmnanosa CBo-
Jla pPUMCKOTO TPaKIaHCKOTO MpaBa eBPONEHCKON IOPUANIECKON MBICJIbIO U TTO3UTUBHBIM
npaBoM. DTU 3Tallbl OTJWYAIOTCS JPYT OT Jpyra ¢ TOYKM 3peHUs] KaK MOAXOI0B, TaK U
metonojoruu: B XII—XIII BB. — rmmoccaTopsl, B XIV—XV BB. — KOMMEHTATOPHI («IIOCT-
[JI0CCAaTOPbl», KaK MX MPOAOIXKAIOT Ha3blBaTb HEKOTOPbIE UCTOPUKHU TpaBa), B XVI—
XVII BB. — ryMaHUCTHI.

Thoccamopsi. TlepBoHaYaIbHO TPOOYIMBIIMIICSI MHTEPEC K M3YYEHMIO MpaBa Bbl-
3Bajl K XM3HU CO3[aHUE YeThIpeX LIEHTPOB IOPUINUECKOro npenoaaBaHus B [IpoBaHce,
JlomGapnuu, PasenHe u bosionbe. M3 3TuX yeTbipex HeHTPOB OOJOHCKAs 11IKOJa MpaBa,
chopmupoBaBilasicd B bosoHCKOM yHUBEpcUTETE, MOJIYyYnUIa BCEMUPHYIO U3BECTHOCTD
Osiaroiapsi HOBaTOPCKOMY TOJIXO/AY TJI0CCATOPOB K MCCIEAOBAHUIO U MPETOJaBaHUIO
Corpus luris Civilis.

bonouckuil ynusepcumem ObLI IEPBbIM €BpOTNeiCKUM yHUBepcuTeToM. OT Apyrux cTa-
pelIIMX YHUBEPCUTETOB EBPOTIBI OH OTJIMYAJICSl TEM, YTO He ObLT CO3/1aH CIelMaTbHbIM
aKTOM LIEPKOBHBIX MJIM TOPOJCKHUX BJIACTEI, @ BO3HUMK B OIPEICICHHOI CTEIIeHU CTUXUIA-
HO O1arogapsi HOTPeOHOCTSIM CTYAE€HTOB-IOPUCTOB B CAMOCTOSTEbHOM OpraHu3alnu 1Jist
MOJyYeHUs] KaUeCTBEHHOTo 00pa30oBaHUs U MPU3HAHHOM MOBCEMECTHO KBATU(UKALINY.
YHuBepcureTckasi Kopropaiiys BKjitodaia ToJbko cTyneHToB. [Ipodeccopa cocTasisiiu
OTZIEJIbHYIO KoJulernto AokTopoB. Ha kakoe-To Bpemsi BonoHCKUMIT yHUBEpCUTET CTall
MOJIENIbIO, MPOOOPa30M CpPEIHEBEKOBOTO YHUBEPCUTETA, YIPABJISIBIIETOCS CTyIEHTaMU
¥ HaHUMaBIIero podeccopoB i X 00yueHust. XOTsI B YHUBEPCUTETE ObUIM U Ipyrue
(aKkyabTeThl (TEOJOrMYeCKU M MeIULIMHCKIIT), OeccriopHasl majbMa MepBeHCTBA IIPU-
Hajexasna dhakyapreTaM rpaXXJaHCKOTo U KAHOHMYECKOro npaBa. Mx BiIusiHue pociio Ha
npotsekeHrun X1 B., 1 B KOHEYHOM cueTe OHU CIIUJINCD.

E1e onHa ocobeHHOCTh Bo10HCKOTO YHUBEpCUTETA 3aKJI0YaIach B TOM, UTO B 3TIOXY,
Korma oOy4yeHHe B MpUHIINIIE ObITo (yHKIMEN epKBH, B bojloHbe Oojiee cTa JIeT mpe-
noJaBaHue He MOJJIeXaI0 LIEPKOBHOMY KOHTPOJIIO. DTO, HECOMHEHHO, CITOCOOCTBOBAJIO
HE3aBUCHMMOCTHU YHUBEpCUTETA.

K xonny XII B. monoxenne bonoHbM Kak BCEEBPOIEWCKOTO 1IEHTpPa IOPUCIIPYIAECH-
1uu («MaTepu TMpaBa») CTAJI0 HEOCTIOPUMBIM, 1 Ty/la ChE3KATUCh ThICSYU CTYIEHTOB CO

25 bepman I.JInc. Yxa3. cou. C. 127. O puMcKoiil MpaBOBOi TEPMUHOJOTUH B aHIJIMICKOM IIpaBe CM.,
Hanp.: Borowski F., du Plessis P. Roman Law. Oxford, 2005. P. 387 ets. O cxoJacTMUecKOM MeToje pu
M3YyYeHUU U MpUMEHeHUU npaBa cM.: bepman I, JIxnc. Ykas. cou. C. 135 u ci.; Jle Togpgp 2K. UHTEeKTY b
B Cpennue Beka. M., 1997. C. 112 u ca1.

26 BO3HMKHOBEHME GOJIOHCKOIA LIKOJIBI TIpaBa OTHOCAT K Havajly npernojgaBanus B BojoHckoM yHM-
Bepcutere pumckoro npasa Mpuepuem (ym. 1130 r.) B koHue XI B. (okosno 1088 1) no npuriameHuto
repuornHu Matuibiabl TockaHckoid, apyra Ianbst Tpuropust VII. Cam UpHepuii (Kak U ero y4eHUKH U
MOCJIeI0BaTe M) IMOIIEPKMBA CBETCKYIO BIIACTh, 32 UTO M ObLT OTIIYYeH OT 1iepkBu. He ciydaiino ®pu-
npux bapbapocca B 1154—1155 rr. B G1aromapHoCTh 3a MOIAEPKKY B ero 6opboe ¢ Ilaroit Pumckum 3a
WHBECTUTYPY HaJIEJISIET CTYACHTOB U MpernojaBatesieil bosoHcKoro yHuBepcuTeTa 0coobIMU MPUBUIIETUSI-
MU, TTOJOOHBIMU LIEXOBbIM: OHUM BKJIIOYAJIM, B YACTHOCTH, ITPaBO HAa CaMOYIIpaBJIeHUe U HE3aBUCUMOCTb
OT ropoJcKux Biacteit. JIuuib B 1219 . HOMUHAJIBHOM TJ1aBOM YHMBEPCUTETA CTAHOBUTCS apXUIMAKOH
BbosoHbu. Ho u Torna mMoryiecTBo YHUBEPCUTETCKMX KOPIOpaluidi OM1pasoch Ha TP OCHOBHbBIE TMPU-
BUJIETUM: TIPABO MpPsIMOTo obpaieHus K [are (T.e. aBTOHOMHYIO I0pUCAMKIIMIO), TIPABO Ha 3a0aCTOBKY U
YXO[ (4TO OBUIO HEBBITOIHO [UISI FOPOJia ¢ SKOHOMMYECKOM TOYKHU 3PEHMsI), MOHOITOJIMIO Ha MPUCBOEHUE
YHUBEpCUTETCKUX cTerneHeit. Cm.: Jle Toghgh XK. Nntennextyansl B Cpennue Beka. C. 87, 96.
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Bcero KOHTHHeHTa? . BriepBhie co BpeMeH manenus Puma Os1aromapst BojoHckoMy yHU-
BEPCUTETY MpaBo Ha 3amajie CTajlo caMOCTOsITeJIbHON AucuuUIInHoi. [IpociyiaBuive
YCIIEIIHO CJIOXHBIA Kypc OOydeHHUs IIoJydaiayd KBaIu(pUKaALNUio IpodeCCHOHATbHBIX
ropuctoB. HemapoMm XII B. He 6¢3 ocHOBaHMS HA3bIBAIOT «IOPUINICCKIM BEKOM».

B 3HauMTEILHOI CTENEHU 3TOMY CIIOCOOCTBOBAJIO BTOPUYHOE OTKphITHE «Jlurect»
B CeBepHoii Mtanuu, Tak Kak B HUX B 3HAYUTEJbHOI CTEIEHU OTPaXKeHo cojepkaHue
PUMCKOTO TpaBa B LEJOM. «JlUrecTbl» CTajli OCHOBHBIM MPEIMETOM U3y4eHUsl, pa3pa-
OGOTKM U TIpernoaaBaHusl «IJIoccaTopaMi» YaCTHOTO TIpaBa B bosloHcKoM yHUBepcuTeTe?,
OHU BUJIEJIU CBOIO LIJIb IIPEXKE BCEro B MPUCIIOCOOJEHUN KCTOYHUKOB PUMCKOTO MpaBa
MyTeM TOJIKOBAHUS K TOTPEOHOCTSM CBOEro BpeMeHMU. TaKoil MoaXo K aHAIU3y U U3yde-
Huio OcTMHMaHOBOM KOMITWJISIIAY ObUT IIPOAMKTOBAH caMOi 3110X0ii. 71 cpemHeBeKo-
BOTO YeJIOBEKa C er0 PEeJTUTHO3HBIM CO3HAHUEM «CYIIECTBOBATh» 03HAYAJIO OBITH COTIPH-
YaCTHBIM «BEYHOCTH». Bpemsi cuuTanoch noctosiHueM bora u Ob110 HEM3MEHHBIM.

C no3unuii Jrofeit Toro BpeMeHu pUMCKOe MPpaBo ObLIO OCHOBAHO Ha €CTECTBEHHOM
pasyMe U ONpUHLMIIAX paBeHCTBAa. DTO yacTuiia boxecTBeHHOro cBera, KOTOphIi Bce-
BBILIHUII ITOCJIAN YestoBeKy?. [ioccarophbl paccMaTpuBaid PUMCKOE IIPaBO, CO3MAHHOE
MpU IPYTUX YCIOBUSIX W JUISL IPYrOro Hapoja, Kak uaeai, CyIIeCTBYIOIIMI BHE BpeMe-
HU U NIPOCTPAHCTBA, JUIIEHHBINA IIPOTUBOPEYMI U MOIIEXKAIIMNA MIPUMEHEHUIO B HEU3-
MeHHOM Buue. JApyrumu cioBamu, mogodoHo bubmuu nis Bepytomux, «CBoa pUMCKOIO
rpaXIaHCKOro MpaBa» B 00paboTke opuctoB KOcTnHMaHa ObLT IS TJIOCCAaTOPOB HENo-
rpemumMbIM*’. DTO BO MHOTOM CIIOCOOCTBOBAJIO TIATEIbHOMY U3YYEHUIO, YIITyOJIeHHOMY
TOJIKOBAHUIO M CUCTEMATH3allMi UMH PUMCKUX UCTOYHUKOB?!,

TtoccaTopsl pousBesv NEPeBOPOT B IOPUCTIPYAEHLIMU. BO-TIepBbIX, UMEHHO MPU HUX
U Garofgapsi UM TTPOU3OIILIO OTAEICHUE I0PUANYECKON HayKy OT MpakTukKu. OHU TIperno-
JaBaJIM PUMCKOE TTPaBO UCKITIOYUTEJIbHO KaK HayYHYIO TUCHUIUIMHY. BO-BTOpBIX, MpH HUX
ObLI cAe/aH MepBblid 1Iar Ha MyTU OTAEJICHUs MpaBa OT 3TUKU. TpaaulIMOHHO, COTJIaCHO
B3nsinaM Mcumopa CeBUIIBCKOIO, CUMTANIOCH, UTO IIPaBo (MMeEIoIIee AeJI0 ¢ MOBeIeHUEM
YeJIoBeKa) CIIeyeT paccMaTpuBaTh Kak 4yacTh 3TUKK>2. [JloccaTopsl Ke Tojiarajiv, 4To 3TO
MOXKET OBITh CIPaBEIIMBO JIMILb B OTHOILLIEHUU COAepKaHUS TTPaBoBbIX HOpM. C TOUKU
3peHUs] TOJIKOBAaHUS TEKCTOB, MIPABO — 3TO YaCTh JIOTMKU. B 3THX cBOMX B3IJIsiAaX OHU
OIUPATUCH MPEXK/E BCETO HA CXOJIACTUYECKKME METObI TIPETIoAaBaHUS TOTO BPEMEHU.

CaMoe mIaBHOE 3aKJII0YaeTCsl B TOM, UTO MMEHHO TJI0CCATOPhI 3aJI03KUJIM OCHOBBI CO-
BPEMEHHOTO TOJIKOBaHUSI, CUCTEMATU3allMK U 0000ILEHUsT IOPUANYECKUX TeKCTOB. OHU

7 Uundpst koneomoTest ot 10 Toic. (bepman I [uc. Ykas. cou. C. 127; Mypomues C.A. Yka3. cou. C. 27) no
1 toic. (Coing H. (Hrsg). Handbuch der Quellen und Literatur der neueren europaeischen Privatrechtgeschi-
chte. Miinchen, 1973. V. 1. S. 81). Tem He MeHee tudpy 10 ThIC. HUKTO HEe OTIPOBEPraert.

2 JpeBHErpeueckoe CJIOBO «IJI0CCa» MO-PYCCKU O3HAYAET «sI3bIK», «CIIOBO», & TAKXKE «TOJIKOBaHHUE
cioB». [lomoGHOe TOJTKOBaHWE TEKCTOB, BKIIOUAsl IOPUIUYECKHE, ObIJIO M3BECTHO W paHee. Ho yiminb
IJI0CCATOPBI BBEJIM 3TO CJIOBO B HAYYHBIN 000OPOT.

¥ Van Caenegem R.C. Op. cit. P. 49.

30 «JlurecTbl» Ha3bIBAIOT IOPUCTOB «CBSIIIECHHUKAMU», a IOPUCTIPYACHIINI0 — 3HAHUEM YeIoBeve-
ckuM u boxecrBenubiM. LluT. mo: Stein P. Op. cit. P. 46.

3 Baecrsiiee 3HaHue rioccatopamMu KOCTUHMAHOBOM KOMIMJISILIMY BOCXHMILAET COBPEMEHHBIX UC-
caenoBatesieit. [lioccaTopbl MOIIM HauM3ycTh LIUTUPOBaTh (hparmMeHThl Corpus luris ¢ mepBbIX c1oB. Bece
MOCJIE/IYIOIIME TOKOJICHUSI POMaHUCTOB HE MOTJIM ITOXBACTAThCSl CTOJIb TOYHBIM U IETATbHBIM 3HAHUEM
PUMCKHUX UCTOYHUKOB. CM.: Stein P. Op. cit. P. 47.

32 Wcunop Ceuibekuii (570—636 rr.) — apxuenuckorn CeBWIbY, MUCATeIb U YUeHbI. MHOrOrpaH-
HOCTb 3HaHMIA TIO3BOJIMJIA €My CTaTh «y4uuTesieM Bcero CpenHeBeKoBbsi». Hapsiny ¢ bosumem, Kaccuo-
nopoM ¥ bernoit oH coxpaHwW Hacjeare aHTUIHOM KyJabTypbl. CBoe TOHMMaHKe MpUpoabl ipaBa Mcu-
nop CeBUIIbCKMI M3JTaraeT B MOHYMEHTAIBHOM TpyJe «DTuMosioruun», win «Havana». Kanonusuposan
(B 1598 I.) ¥ MpU3HAH «yYUTEIEM LIEPKBU».
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paspaboTaii METOIbI BBISIBJICHUS MPAaBUJILHOCTH TeX WJIM MHBIX TTOJIOXKEHUI TyTeM B3a-
MMHBIX CCBUIOK W TMPEONOJEHUSI NMEIOIIUXCSI TTPOTUBOPEUUI MEXIY OTAETbHBIMU TO-
JIOXKEHUSIMU TOJIKYEMBIX TEKCTOB, ITTOCKOJIBKY TTOIXOIMIIN K aHAJIN3Y UX COAePKaHUS KakK
K eIMHOMY 1iesioMy. DTo ObUT HoBaTopckuit moaxoa. Kak ussectro, Corpus Iuris He co-
JEPKUT FApMOHUYHOTO 1IEJIOT0, He TTPUHAIIEXKUT OTHOMY aBTOPY UM OMHOMY BpEMEHH.
[occaropel ¢ MOMOIIBIO TJIOCC CTPEMUJIUCH BBISIBUTH BEPHOE C UX TOUKU 3pEHUS T10-
HUMaHMe TEKCTa, MOSICHSISI TPYAHbIE MeCTa UCTOYHUKOB y4eOHBIMM ITpuMepaMu. B rioc-
cax IMpY TOJKOBAHUY COOTBETCTBYIOIIETO MOJOXEHUS M3y4aeMOTO TEKCTa YKa3bIBATUCh
W Ipyrue TOJIOKEHMSsI, TTOATBepKAaolue rneppoe. B aToM mposiBisiach TEHIESHIIMS K
CHCTEeMaTU3alMK, YTO, KCTaTH, OBLIO UyXKIO KIACCUYECKUM PUMCKUM IopuctaM. [toc-
caTophl cTapajiich cOOpaTh BOEAUHO BECh OJHOPOMHBIN MaTepuall, pa3opOCaHHbIi MO
TeKcTaM «/lurecT», MPUBECTU B OMNpeNeIeHHOe COOTHOIIEHWE Pa3IuYHble YaCTU ITOTO
Marepuaa, 9ToObl OTHO TOJOXEHKE TTOATBEPKIAIO IPYTOe WU U3 HETO BEIBOIUIIOCH.
Yro KacaeTcsl MPOTUBOPEUUii (KOTOPBIX ObLIO HEMAJIO), TO UX IJIOCCATOPBI TOJKOBAIU
KaK «MHHUMBbIe» (IT0 KpaiftHeil Mepe, «HeCyIIeCTBEeHHbIe» IS IPYTUX MOJOKEeHMI TaHHOTO
TEKCTa), TMOCKOJIbKY TTOJ0OHbIC MPOTUBOPEYAllMe APYT APYTY MOJOXKEHUST MPU3BaHbI pery-
JINPOBaTh pa3IMYHbIE ITPABOOTHOLLIEHMS (MU (paKTUUECKUE COCTaBhl). B KOHeUHOM cueTe,
BCE MX MOXKHO CBECTU K €IMHOI OCHOBE. [IpyrumMu cioBaMu, IJI0CCATOPbl CTPEMUIINCH «Tap-
MOHU3MPOBaTh» KOCTUHMAHOBBI TEKCThI U CIJIAAUTh MPOTUBOPEUMSI C MOMOIIbIO MeTona
«pazmmyeHmii». CyTh METOIIa CBOAMIIACH K TOMY, YTOOBI TOKa3aTh — MPUMEHEHWE Ha ITePBbIit
B3IJISII TIPOTUBOPEUMBBLIX HOPM BEAET K PA3IMYHBIM, HO OTHIOAb HE K TTPOTUBOPEUMBBLIM Pe-
3yJIBTaTaM, Tak Kak MpeIMEeTOM PETYIMPOBAHMS SIBJISIIOTCS Pa3IMYHbIe 00CTOSITETbCTRA.
TunUYHBIM TPUMEPOM, MJUTFOCTPUPYIOLIMM, KAKUM 00pa30M IJIOCCATOPhl YCTPAHSUTU
aHTUHOMUM FOCTMHMAHOBOM KOMITUJISILIMUM, MOXET CJIY>KUTh TOJIKOBAaHUE TEKCTOB «[-
recT» o ipuodpereHuu npasa coocTBeHHOCTU. CornacHo 1. 41.1.31 «Hukorna pakTuue-
ckag (royias) nepenayva el (traditio) He mepeHOCHT IpaBa coocTBeHHOCTH. OHO mepe-
XOIMT TOJBLKO B TOM CJIydae, eclid Tiepeaaue peaiecTBoBaia Ipoaxa Wik Kakoe-T1uoo
Ipyroe 3aKoHHOe ocHoBaHUe (1enb)»>>. Ho B . 41.1.36 meiiCTBUTEIBHOCTD ITepeaavn
CTaBUTCS MO, COMHEHNE B 3aBUCMMOCTHU OT TOTO, PACXOJSTCS I CTOPOHBI BO B3MJIsIIaX
OTHOCUTEJILHO OCHO8aHUS (Yeau) Tiepeayu B COOCTBEHHOCTh (HampuMep, repeaadu 1o
3aBeIIaHUIO WIM MO CTUMYIsiuu). B taHHOM hparMeHTe B KauecTBe 10Ka3aTeJbCTBA CO
ccpuikoil Ha HOnmmaHa ykaseiBaeTcst, 4To Iepexony (IpaBa) COOCTBEHHOCTH (B JaHHOM
cjlyyae HaJIMYHbBIX IEHET) He MOXKET BOCIPENSITCTBOBATh PACXOXKIEHUE CTOPOH OTHO-
CUTEIBHO 0CHOBaHUA (Ueau) <«Iadd U MOJydeHMs» (KaK gapeHus win B goir). OmHako
B /1. 12.1.18 YnbnuaH yTBEepXIaeT quaMeTpaibHO MPOTUBOTIONOXHOE: JEHbIU, TaHHbIS
C HaMepeHUeM JapeHusl, HO MPUHSIThIE KaK Obl B3aliMbl, HE CTAHOBSITCS] TPUHAIEKHO-
CTBIO TIPUHSBIIErO Mx**. PelieHue riroccatopamMu MOTOOHBIX TPOTUBOPEUNIA CBOIUIOCH
B KOHEYHOM CY€eTe K BbISIBIEHUIO ITyTEM TOJKOBaHUS IIPABOBOTO OCHOBaHUS (1LIEJIN), TPU
9TOM He UMEJIO 3HaYeHNsI, OBIJIO OHO JIECTBUTEILHBIM MM JTIOXHBIM (falsa causa)®.

3 Murecter KOctuamana. M., 2005. T. VI. [Tonyrom 2. C. 37.
3 Tam xe. C. 39.

3 Hattenhauer H. Europaeische Rechtsgeschichte. Heidelberg, 1992. S. 257. DTOT HeMeIKHiT KICTOPUK
TpaBa MPUBOIUT ONpeEIe/IEHNE «[TPABOBOTO OCHOBaHUsI» B «[J1occe AKKYpCHsi», B KOTOPOM ITOTYEePKUBa-
€TCs1, YTO MPU3HAHUE «WIOXKHOIO OCHOBaHMS» HEAENCTBUTEIbHBIM MTPOTHBOPeuYnsio 661 KHure 12, Tuty-
any VI «[durect» («O KoHIuKIMK B cilydae HEyrlaThl HEAOKHOIO») B LieJoM. [103TOMY, MO MHEHUIO
Axkypcust, mpotuBopeune B . 41.1.31 qunib «BUAMMOE», TaK KaK TaM BCe Xe ObLJIO IIPaBOBOE OCHOBaHUE.
Kcratu, B /1. 12.VI.52 nipsimo roBopuTtcst: «Kormia st 1aio 1o Toit MpuuKrHe, 4To 51 OT TeOsT YTO-TO MOJYUKT. ..
TO UCTPeOOBAHUE JIEHET HE UMEET MeCTa, JaXe eCJIi OCHOBAHUE SIBJISIETCS JIOXKHBIM». B TOM e cMbIciie
BbICKa3bIBaeTCsl OTeueCTBeHHbI pomanucT W.b. HoBuLIKMiA, cauTalonuii, 4To abCTpakTHasl repeaadya
Belu (traditio) MOXET CJIy>KMTh OCHOBaHUEM JUJIs liepexo/ia rpaBa COOCTBEHHOCTHU U YTO OHA MOXKET ObITh
MpU3HaHA TOCIOJCTBYIONIEH B JuTeparype pumckoro rnpasa. Cm.: Hosuuxuii U.5. OCHOBbI pUMCKOTO
rpaxaaHckoro npasa. M., 1960. C. 93—94.
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Jpyrum mpuMepoM TMpOTUBOpeUnit MOTyT CiIy>KUTh TeKcT Konctutyuuu C. 4.35.21
(in re mandata), yTBep>KIOaIoII1ii, 9YTO KaxKIbIii MOXET OBITh CyIbeil B BOIIpOCaxX CBOEi
cobcTtBeHHOCTH (suae rei arbiter), u Tekct «Aurect» (. 8.51), yrBepxknaroniuii oopaTHoE.
IMpoTuBOpeUmne ycTpaHsIETCs MyTeM MPU3HAHUS Pa3TWIHBIX 3HAYSHUI STOTO BhIpaXe-
HUs1. B IepBoM citydae KaxKIblil SIBIISIETCS XO3SIMHOM CBOETO MMYIIECTBA W BIIpaBe pac-
nmopsKkaThest M. Bo BTOpoM citydae 3T0O BbIpaXkeHUe TOJIKYeTCsl KaK 00sS13aHHOCTD CYIbU
penaTh 1eJ10 KaKoro-jnbo Juia, U JaHHbIA TEKCT O3HAYaeT, YTO HUKTO HEe MOXKET ObITh
cynbeil B cOOCTBeHHOM rejie®. PasymeeTcs, Takue MCKYCCTBEHHBIE JIOTUYECKHME KOH-
CTPYKILIVU, MPUIAIOIINEe OMHOMY CJIOBY pa3Hble 3HAUEHMS I YCTpaHEHHUsI TIPOTUBOPE-
YWii, 3a4aCTyl0 MCKaXaJIM BEPHBIN CMBIC]I TEKCTOB 1 MOAPBIBAIIM PETYTALUIO TJI0CCATO-
poB. OnHaKO MeTO/ pa3inueHuii 6Jarogapsi cBoeit abCTpaKTHOM CyTU MO3BOJISII pelaTh
MoJ00HBIE ITPOOJIEMBbI U B IPYTUX 00JIaCTsIX MpaBa.

B codepocamenvrom naane ciaenyeT OTMETUTh, YTO KpPOIOTIMBas paboTa rioccaro-
POB 110 ToJIKOBaHU0 KOCTMHMAHOBOI KOMMIUJISILIMY MTO3BOJIMJIA UM pa3paboTraTh olliee
MOHSTHE JOTOBOpa, He M3BECTHOE PUMCKUM IOpHCTaM, KJIacCU(MUIMPOBATh KOHKPET-
HbIE TOTOBOPHI PUMCKOTO TIpaBa (KOHTPAKThl — TAaKThI) 110 IPUHIIUITY UX IOPUINIECKON
cwibl. Kpome Toro, riioccatopsl 60j1ee CTporo, 4eM pUMCKUE I0PUCTHI, IPOBOAWIN I'PaHb
MeKIy IpaBaMM, KOTOPBIM ITPUIaBaJId IEpBOCTETIEHHOE 3HaUeHNEe, M ICKaMU, TIPU3BaH-
HBIMM 3TH TIpaBa 3alluIaTh’.

Ioccaropsl TOCKOHATBHO 3HaIU TeKCT Kaxaoro ¢parmeHta B Corpus luris, u Hu
OJTHO TIOCJIe/TyIolIee TTOKOJIeHNE OPUCTOB HE MOTJIO CONIEPHUYATh C HUMU 110 AeTaTbHO-
CTH 3HAKOMCTBA C IOCTUHUAHOBBIMU TeKCTaMM. JI1060it TOKTOp MpaBa 13 BoloHbM «ITpH-
BBIK JiepaTh BCIO Maccy pyopuk miaB «Kopryca» Ha KOHYMKax CBOMX IMajiblieB»>. Bee
OHH UCITOJIB30BaJIN, KaK YKa3bIBaJIOCh BHIIIIE, OOIIEITPUHSTHIN B TO BPEMST «CX0OIaCTUIE-
CKUIA METO/I» UCCIIEAOBAHUS. DTOT METOJI CTAaJl OpyAMeM HaydIHOTO Iporpecca B rpase. C
€ro oMoIIbo hopMasibHask JIOTUKA aHAJIU3UPYET TTOHSITUS U CTPOUT CUJLTOTU3MBbL. O0-
paleHue K MoJoOHBIM TTpUeMaM TO3BOJISIET TIPUAATh HETIOJIHBIM M OTPBIBOYHBIM KJlac-
CUYECKUM TEKCTaM JIOTMYECKYI0 CTPOHOCTh. [TOCKOIBKY I0pMANYECKOE MbIILJIEHUE B
KOHEYHOM cueTe B 3HAUMTEJIbHOI Mepe CBOJUTCS K BBISIBJICHUIO TUAJIEKTUYECKUX pas3ii-
YUIi ¥ YCTAHOBJIEHUIO COOTHOIIICHUI MEXXTy TIOHSITUSIMU, TO TJIOCCATOPHI y3Ke Ha paHHUX
CTagusIX CTAHOBJICHUSI COBPEMEHHOTO ITpaBa TOCTUTJIM 3aMevaTe/IbHbIX PE3y/IBTaToB>.

Inocewl K OTHENbHBIM TEKCTaM FOCTMHUAHOBOW KOMIMWJISILIMUA TIOCIY>KWJIA MCTOY-
HUKOM [IJISI CO3JaHUsI Pa3MYHbIX BUIOB IOpUAMYECKON JnuTepaTyphl. [lomumo riocc
CO3MABAINCh COOPHUKU «Ka3yco6» (YIEOHBIX), MPU PEIIEHUU KOTOPBIX CTYACHTBI OBLIN
00s13aHbI IPUMEHSITh M3y4aeMble HOPMbI U TIPUHIIMITBI TIpaBa. JIpyruM BUIOM HaydyHOM
JeSITeIbHOCTH IJTOCCAaTOPOB ObLIM TakK Ha3bIBaeMble «apparatus» (TIiaTeaIbHo 00paboTaH-
Hble MaTepuajbl). OHM MPEeacTaBIsLId CO00ii COOPHUKM TJIOCC, COCTABICHHLIC B BUIE
OOIIMPHBIX KOMMEHTapHUeB K ornpezaeseHHbIM TuTynam Corpus luris.

3¢ Van Caenegem R.C. Op. cit. P. 49—50.

37 B yaCTHOCTH, UMEHHO TJIOCCATOPBI BBEJIM B HAyYHbIl 000POT MOHSITHE «BELIHBIX» M «TUYHBIX»
MpaB, B TO BPeMsI KaK pUMCKHUE I0PUCThI TOBOPMIIM JIUILIB O BELLIHBIX U IMUHbIX UcKaX. CM.: Mypomuyee C.A.
VYkas. cou. C. 33. Cm. takxke: Bunoepados I1.I. Yka3. cou. C. 74, e aBTOp FOBOPUT O TOM, KaK aHIJIUIi-
ckuit rmoccarop I. bpakton (1210—1268) 1 ero ToBapuili — CyAbU, ONMMPAsCh Ha PUMCKOE YUIEeHHUE O
peabHbIX U IMYHBIX UCKAX, «CIEJIAIH IIIar B CTOPOHY OT CBOMX PUMCKUX PYKOBOIUTEICI».

3% Bunoepados I1.T. Yxa3. cou. C. 36. Cm. Takke: Stein P. Op. cit. P. 47.

39 OCHOBBI CXOJTACTUKY 3aKIaabiBaich mpu AHcenbme Cesitom Kenrepbepuiickom (1033—1109). On
(hopMyIMpPYET HayuyHYO TIPOrpaMMy CXOJIACTMKM Ha OCHOBe puHLMna — fides quaerens intellectum (Bepa
BOIIpoLIIaeT pasym). B cdepe opucnpyneHIInu mpeaMeToM peryimpoBaHus C TOMOIIBIO CXOIACTUUECKUX
METOJIOB CIIYKIJIO TIPEeX/e BCero LepKoBHOe mpaBo. OnHako uxX 3¢hdOEKTUBHOCTh TIPU TapMOHU3AIMH
MIPOTUBOPEUYMBBIX MTPABOBLIX TEKCTOB CIMIOCOOCTBOBAJA MPEBPALLEHUIO ITUX METOL0B B OCHOBHOM Hayy-
HBII METOJ] CBETCKOI IopucnpyneHI M. biarogaps cxonacTuueckoMy MeTOLy «3HaHue rpasa» (prudential
iuris) HauUMHaeT TpaHcHOPMUPOBATHC B «HAYKY MpaBa» (scientia iuris), ¥ MOCTENEHHO €€ CBSI3U C T€OJIO-
rueit u cxoslacTuueckoit punocodueii HaunmHalT ocyiabeBatb. Cm.: Schlosser H. Op. cit. S. 24.
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Oco00i1 TIOIYJIIPHOCTBIO TOJIb30BAIUCH «CyMMbl» (summa) u «opokapabl» (bro-
cardica, brocarda unu notabilia). «CymMMma» B OTIM4YM€ OT IVIOCCHI ObLIa OpUTMHAIbHBIM
CaMOCTOSITEJIbHBIM TIPOM3BEACHUEM, JMAOIIMM B CKAaTOM BUIE CUCTEMATH3MPOBAHHOE
U3JI0KEeHUE COfIep>KaHUSI OTAEIbHBIX TUTYJIOB KAKOTO-TM00 MaMsITHUKA PUMCKOTO MpaBa
(Hurect, Kogekca unu Mucturyuuit). B paMkax Kaxkmoro TUTYyJIa aBTOP «CyMMBI» CTa-
pasicst coOpaTh BMECTe BCe OMpeieSieH sl, OTHOCSIIMECs K TaHHOMY MPEeIMETY, U noce-
JIOBATEJIbHO TOJIKOBAJ WX, TIEPEXO/sl OT OOIIMX MOHSTUIM K YacTHBIM. TakuM oOpa3zom
aBTOPBI «CyMM» TIPOJAEMOHCTPUPOBAIHU, YTO MPU TJI0CCATOPAX CTAIO (POPMUPOBATHCS
0000111al011Iee U CUCTEMATU3UPYIOLIEE IOPUANYECKOE MbILIIEHUE.

B xonue XII B. mosBuiMcy COOpHUKM «OpoKapi» — KpaTKUX CEHTEHIIUI 1 adopus-
MOB, c(OPMYJMPOBAHHBIX B BUIE OOIIMX MPUHIIUIIOB M MPU3BAHHBIX B CXKATOM BUIIE
MOSICHSITH CYTh MIOCCUpyeMoro Tekcta*'. BoJbIIMHCTBO U3 HUX CTPYMITUPOBAHO B TO-
cneaHeM Tutyne 50-it kauru «Jdurect» (J. 50.17). «bpokapabi» UCTIOJIB30BAIUCh U B Ka-
YecTBe JOKa3aTeJbCTBA TOM CTOPOHOM B CIIOpe, KOTOPasi C MX MIOMOIIBI0 000CHOBBIBAJIA
CBOIO TMO3MIMIO. «BpoKapabl» CAYKUIN «ITyTEBOAHOM 3BE3I0N» IOpUCTaAM-TPAKTUKAM,
TTO3BOJISISI UM MPUAaBaTh CBOMM apryMeHTaM JaKOHUYHYI0 OTTOUEHHYIO (hOpMY C LEJTbIO
«OCJIETIUTD CYIIbIO OJIECKOM CBOMX HayYHBIX 3HAHWI» M CKJIOHUTH €r0 K TIPUHSTHIO OJia-
TOTIPUSITHOTO TSI ce0sl PEIICHMUSI.

B cuny ocobeHHocTeii 00111eCTBEHHOTO pa3BuTUs 3amanHoil EBporbl B amoxy deo-
nanu3Ma uzydeHue rinoccaropamu Corpus Iuris B 00bI110# CTeIeHU BHIBOAWIO chepy UxX
HCCIIeIOBAaHUIA 32 paMKK YacTHOTO TipaBa*!. JIjist maHHOU pabOThl MHTEepeC MpeXie Bee-
TO TIPEICTABIISIET UACOJTOTMUECKUI acTIeKT UX TPAKTOBKM PUMCKOTO TIpaBa B YCIOBUSIX
MPOTUBOCTOSTHUS CBETCKOM BJIACTH U TAIICTBA B 60pHOE 32 MOJUTUIECKOE TOCITOICTRO.

CpenHuUM BeKaM ObUIO YYXIO MOHSITUE HAllMOHAIbHOI camMoObITHOCTU. KocMorio-
JIMTU3M W yHUBepcainu3M (Hacienue [IpesHero Puma) nexanu Torma B oCHOBe OOIIe-
CTBEHHOTO pa3BUTHS. B chepe monuTnku BeIpasuTeasIMU 3TUX Ul ObIITM KaToInyecKast
epkoBb 1 CBsillieHHast Pumckast ummnepusi*?, B Iopuandeckoit chepe — puMCcKOe Mpaso.
B HeMm Bumen obpaselr abCOTIOTHOTO, YHUBEPCATBHOTO TOCIIOACTBA M MHCTPYMEHT T10-
JINTUKU — «OJHO TpaBO — OJlIHAa UMMepus». Haubosee spko 1 OCTpO COMEPHUIECTBO
Pumckux man u umneparopoB CasllieHHOM PUMcKo# nMmiepuu MposiBUIOCh B CIIOpe 3a
noauTuyeckyto nHBectutypy. OHo nocturio cBoero arnorest B XII—XIII BB. ipu umrie-
paTopax u3 nuHactum ToreHinrayGeHoB, KOTOpble CTPEMWJINCh YCTAaHOBUThL CBOE TOC-
MOACTBO B Mty M yKPENUTh CBETCKYIO BiacTh B Mmmepuun®. Pumckoe mpaBo ObLIO

4 Hampumep, actor sequitur forum rei; locus regit actum; in dubio pro rei u T.1.

4 OHM 3aHMMAJIICh, B YACTHOCTH, ITPOOJIEMOI HAPOIHOTO CYBEPEHUTETA, BOITPOCAMM COOTHOLIEHMSI
3aKOHa M CIIPaBeIMBOCTH, 3aKOHA 1 00bIUast, OrpaHUYEHUS BJIaCTH CYBepeHa IpaBoM, BOIpocaMu (peo-
JaJIbHOTO TIpaBa M T.1I.

# JTio6oMBITHO, uTO HasBaHue «CBsiiieHHas PUMCcKas MMIiepusi repMaHCKOI HALIMK» TIOSIBUJIOCH JIUIIb
B XVI B. Ha pyoexxe CpenHeBekoBbsi 1 HoBoro BpeMeHu. B paccmaTpuBaemblii epuo; 3TOro onpeaese-
Hust ete He 0bU10. [1pu 3TOM ci1oBO «MMITepus» 03HAYAIO HE TOCTIOACTBO Hall KAKOM-TO0 TePPUTOPHUEii,
a YHUBEPCAIbHYIO, «<HAUTMYHOCTHYIO» BJIACTB, HE CBSI3aHHYIO C KAKOI-JI0O0 ONpe/ieIeHHO CTPaHOM MJTH Ha-
pomoM. Cm.: Stollberg-Rillinger B. Das Heilige Roemische Reich Deutscher Nation. Miinchen, 2006. S. 10.

4 HekoTopble COBpeMEHHbIE HEMEIIKHME YYeHbIe XapakTepu3ytoT CBsiilieHHYI0 PUMCKy0 nMrepuio
KaK HeKOe HaJHallMOHAIbHOE roCcy1apcTBO, OCHOBAaHHOE Ha PEJIMTMO3HO-TIOTUTHYECKOM eauHCTBe Beel (1)
3anangHoii EBpornbl. OmHAKO 9TO MpeACcTaBisieTcs MpeyBeIndeHneM. TeppUTOpUabHO B €e COCTaB BXO-
nuiu (1o KpaitHeit Mepe, B paccMatpuBaemblii epuon) [epmanust, byprynnusi u Utanusi, Kotopsie hop-
MasibHO nomuuHsuck Mmnepatopy. Cm.: Kosechuykui H.@. CesamenHast Pumckas Mmmepust: mputsiza-
HUS U feiicTBUTesibHOCTE. M., 1977. C. 10. ToreHiuraydensl npasuiu CasilieHHONH Pumckoii umnepuei
¢ 1137 mo 1268 rr., T.e. B MEPHOA HAMBBICIIIETO MOTYILECTBA Marckoi Biaactu. @opmanbHo CeBepHast u
Cpennsist Utanus (3a uckinoyeHueM BeHenuun) Bxoausa B ee coctaB. Ho 3aBUCHMOCTb, Mpex/e BCero,
CeBePO-UTATBSIHCKUX TOpoI0B oT Mmmeparopa Oblia HOMUHANBHO. OHa OTpaHUYMBAJIACH IEHEXHBIMU
CyOCHIMSIMU U TIOCBITKOI BCITIOMOTATEIbHBIX OTPsiioB MiMIriepaTtopy Bo BpeMsi BOGHHbBIX JIE€HCTBHIA.
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MPU3BaHO IOPUINIECKN 000CHOBATh UMITepcKUe aMOouiiK [oreHImTayheHOB, UX PUTSI-
3aHUs Ha CBETCKYIO MHBECTUTYPY U HE3aBUCUMOCTb OT IMKTaTa PUMCKMX Marl.
®punpux I bapbapocca npuriacui Ha 3acenaHue PoHKalbckoro pelixcrara (6m3
UTalbssHCKOro ropoza IIbsgueHna) B 1158 . yeTbipex 3HAMEHUTHIX TTpodeccopoB (quat-
tuor doctores) u3 BojloOHCKOro yHUBepcUTeTa, 3HATOKOB PUMCKOTO ITIpaBa, KOTOPbIE
JOJIKHBI ObUIM JaTh TeOpeTHYeckoe 00OCHOBaHWE HEOrpaHUUYEHHOI BJIACTM MOHapxa.
OHM 1amu Takoe 000CHOBaHUE, ONMupasch Ha KOCTHHMAaHOBY KOMITWIISILINIO, B TIPUCYT-
cTBUM TipeacTaBuTesieit ITambl PUMCKOTo 1 ceBepo-UTaNbsIHCKUX ToponoB*. B pesynbra-
Te U CeBepO-UTATbSIHCKUE TOPOJIa, U IIEPKOBHBIE BIaJcHHSI TTOTAIaIU B TIOJHYIO 3aBUCH-
MocThb oT MMniepaTopa®. dakruuecku 6010HCKUE podeccopa npusHany CBSIIEHHYIO
PuMcKyto nMIiepuio Kak «IIpaBoBYI0 UMITepHUIo», a IMIiepatopa — «BJIacTUTEJIEM MUpa»
(dominus mundi) ¥ «eTUMHCTBEHHBIM BBICIIUM 3aKoHoaaTeleM» (conditor legum). Jle-
TUCTCKHE B3IJISAIbI, COTIACHO KOTOPBIM MPaBOTIOPSI0K PUMCKOI MMIIepry MpoIoIKa-
et xuthb B Corpus Iuris, a KOcTuHMaHOBO MpaBo, pa3BUTOE CPEAHEBEKOBBIMU IOPUCTAMU
XII B., siBJIIETCS AECTBYIOLIMM, HALIUTO YOEIMTEIbHOE ITOATBEPXKICHIE B ITOJIUTHKE.

JlaHHBII 2MU30/ U3 KU3HU CPEIHEBEKOBOIO PUMCKOTO MpaBa CBUAECTEIbCTBYET O TOM,
YTO U CBETCKasl BJacTh, U mancTBo paccmaTpuBain Corpus luris kak obGienMIiepckoe 3a-
KOHOJATeJIbCTBO, 8 YHUBEPCUTETCKUX MIPO(hECcCOPOB — KaK apOUTPOB, CIIOCOOHBIX pelliaTh
CJIOXKHBIE IOPUINYECKKE CITOphI. boliee Toro, mpaBUTe N eBPONECKIX TOCYIapCTBEHHBIX
obOpaszoBaHuii BHe CsilieHHOM PuMckoil nMnepun takxke paccmatpuBanu Corpus luris
KaK MHCTPYMEHT B 60pb0e 3a eMMHOBJIACTHE C COOCTBEHHBIMU (heomamamu®’.

Ele B Goublieil cTeneHW CKa3aHHOE OTHOCUTCSI K BHYKY ®puapuxa bapbapoccel
®punpuxy I Torenmraydeny (1194—1250). IpaBna, eMy IpUXOAMIOCH NEiCTBOBATh B
M3MEHMBIIIEICS MOJUTUYECKOI 00CTaHOBKE, CYIIECTBEHHO OTJIMYABLIEICST OT CUTYallMU
BpeMeH TipaBiieHus ero aeaa. CyTh 9TUX U3MEHEHUI 3aKJTi0Yaiach B yCUJICHUY TIATICTBa,
CaMOCTOSITEJIbHOCTU UTAJIbSIHCKUX TOPOMIOB M cerapaTu3Ma repMaHCKuX KHsizei. Tem He
MeHee OCHOBHOM IIeJiblo cBoeil nMriepckoii monmmtnku @puapux 11 moctaBun oobenm-

# DTUMU 3HAMEHUTBIMU JOKTOPAMHU TpaBa ObLUTN YYSHUKHU U TIOCaen0BaTe i MpHepust — rioccaro-
pul Maprun [o3na (ymep B 1166 1.), Bysrap (ymep B 1166 1) 10 mpo3BHILy «30J10ThIE ycTa (0s aureum), Yro
(ymep B 1166 1), 5Iko6 (ymep B 1178 1.). Mx 3amauy obmerdui TOT (GakT, 4TO aGCOIIOTHOE OOIBIIMHCTBO
BbIcKa3biBaHUil B Corpus Juris oTHOCHUTCST K Tiepuofy npuHuunata. O6pa3 MbIIUIEHUST OOTOHCKUX TTPO-
deccopoB GpopMIpoBaIICS O BIUSHUEM 3aKOHOB TI03AHEH PUMcKoil nMIiepun, 1 OHU, KaK CJIEICTBUE,
CKJIOHSUTHCH K MOHAapXMUeCcKOoil Touke 3peHusi. Hampumep, B «/lurectax» 10CTaTOUHO TAKUX CEHTEHIIUI:
«YTo yromHo MpUHIETCY, uMeeT cuty 3akoHa» ([1. 1.4.1), «[IpuHienc cBoboneH OT COOTIOIEHUS 3aKO0-
HoB» (/1. 1.3.31).

4 Onn momorau @punpuxy I chopmynrpoBaTh 3aKOHBI, 3aKPEIISABIINE €r0 TOCMOACTBO Hax CeBep-
Hoii Mtanueii: lex regalia sunt haec; lex omni iurisdictio; lex palacia et pretoria; lex tribunatum dabatur.
Cwm.: Bepman I. Yxa3. cou. C. 459—460.

4 Schlosser H. Op. cit. S. 51—52. Jlro6omnbiTHO, uto Pprnpux bapbapocca B 61aroqapHoCTh 3a MO -
NEPKKY MPUHSIT TaK Ha3biBaeMblii 3aKoH «Authentica Habita» (riepBblii eBporieiickuii 3aKoH 00 yHUBEP-
CUTETaX), HANCSIIOLINI TPUBMICTHSIMUA YHUBEPCUTETCKUX TMPEroaBaresieil U CTYICHTOB, «...TWJIUTPU-
MOB U3 J1I00BM K yuyeHoCcTH» (omnibus, qui causa studiorum peregrinantur scolaribus). 3aKoH 0OBSIBISLT
BonoHCcKMiT yHUBEPCUTET «UMIIEPCKUM BY30M», YTO OOECIIEUMIIO €My Ha J0JIT0e BpeMsl He3aBUCUMOCTb
M 3aLIUTY OT KOHTPOJISl TOPOJICKUX BJIACTEH U LIEPKBH, a CTYJICHTaM — €llie U CaMOYIIpaBJIeHUe, MOJ00HOe
MPEIOCTABISIEMOMY 1IEXOBBIM THIbAMsIM. DpUAPHX U ero mociaenoBateau BKiaoyaau «Habita» B Kogekc
IOctuHunana B nomosnHeHue K « KOHCTUTYUSIM» PUMCKUX UMIIEPATOPOB, MOAYEPKUBAsI TEM CaMbIM, UTO
OHU — MPEEeMHUKH MOCIETHUX.

47 Van Caenegem R.C. European Law in the Past and in the Future. Cambridge, 2002. P. 19, 77. ABTop
MIPUBOAMT MpuMep 60pbobI hpaHityzckoro kKopostst Ouumma IV Kpacusoro (1285—1314) 3a ycraHoBie-
HUe COOCTBEHHOTO CyBEPEHMTETA Ha BCE TEPPUTOPUM KOPOJIEBCTBA C ITOMOIIBIO YCTAHOBJIEHMsI TpUMaTa
PUMCKOTO MTpaBa Hal (peomaIbHBIMK MPUHIIMIIAME, YTO ITO3BOJISITIO eMY CKOHCTPYUPOBATh (GUKIIMIO, TIPH -
paBHuBarolLyto kopoist @panumu k Umneparopy.
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HeHue [epmanuu u Mtanmu (unio regni ad imperium). Teopus UMIIEpCKOro BEpXOBEH-
cTBa ObLIa y Hero OoJiee pa3paboTaHa, 4eM y ero IpeainectBeHHUKOB. @puapux 11 cran
rjlaniaTaeM uzaeil oGIeeBpoIeiicKoii heoqaTbHOM MMIIEPUM C TeTeMOHUEN ee UTalo-
TePMaHCKOTO siipa HaJl OCTaJIbHBIMU TocyaapcTBaMu. Onupasich Ha KOHLIETIIUIO «IBYX
Medeil» B ee CBETCKOI TpaKTOBKe (T.e. MpuMara MMIiepuu Ham maricTBOM), OH TIPOBO3-
[JIacWJI Te3UC 0 BEpXOBeHCTBe MIMmepaTopa Ha/l KOPOJISIMU KaK «[I€PBOTO CPENU PABHBIX»,
1 06paTUICs K TocyaapsiM EBpOITbI ¢ TPU3BIBOM MOIIEPKATh €T0 B KAYeCTBE BEPXOBHOTO
HOCUTEJISI CBETCKOM BJIACTH B TPOTMBOOOPCTBE C MancTBoM. O@puapux MOTUBUPOBAI 3TO
TeM, uTo rmodeaa Ilamer 061eTInT TOMY TOTYMHEHNE CBOCI BJIACTH OCTATbHBIX €BPOTICii-
CKHUX rocynapeu.

OpmHako HU Topoja, HU dheonaabHble KHsI3bsl He moanepxkanu @puapuxa 11 B 6opnode
¢ narcTBoM 3a oobeauHeHue EBponbl B UMnepuio no tumny Pumckoii. Ero 103yHr «unio
regni ad imperium» He otBevas peanusam X111 B. @puapuxy He yaanoch CIOMUTD ITariCTBO
Kak MOJIUTHYECKYIO criTy. I1arckast TeoKpaTHsi 0Kas3ajaach IeiiCTBEHHEe UMITEPCKOM*,

Xota ®punpux II mpourpan B MOTUTUIECKOM CIIOPE 3a BEPXOBEHCTBO B CBSIIECH-
HOI PUMCKOI UMIIEPUU, B I0pUduUecKoMm niaHe aBTOPUTET PUMCKOTO MpaBa (Kak OCHOBbI
JIETUTUMHOCTH MIMITepaTopa, MICTOYHMKA UMITEPCKOTO TipaBa B [epMaHUM 1 MIMITEPCKUX
roponax CesepHoii u Cpeaneit Utanuun) He ObL1 mokoaedaen®. Benen 3a @puaprxom
Bapbapoccoii mocnenyiomie uMIepaTopsl, B yactHoctd @punpux 11, moceutanu ceoun
3aKOHBI Ha dKcnepTu3y B bonoHckuit ynuepcureT. Koserus npodeccopoB mpuHuMa-
Jla pellieHre O BKIIOUYSHUH STUX MMIIEPCKUX 3aKOHOB B Ka4eCTBE «ayTeHTUYHBIX» B Ko-
nekc FOcTrHMaHa B IOMOJHEHNE K aHTUYHBIM MMIIEPATOPCKUM KOHCTUTYLIMSIM®,

C TOYKM 3peHMs JaHHOU pabOThI CKa3aHHOE BBIIIE TTO3BOJISIET CENaTh CASIyIONIre
BbIBOABI. Criop 3a MHBECTUTYPY (¢ BopMckoro che3na ummnepckux KHs3seir 1076 T. 1o 3a-
kmoyeHus Bopmckoro konkopnara B 1122 ) u mocnenytoiasi 6oproa [oreHirayheHoB
C TArCTBOM 3a 00beArHeHUe (heonaabHbIX TOCYAapCTB U CBOOOAHBIX UTATbSIHCKUX TO-
ponoB B pamkax CBsIlleHHON PUMCcKOM MMIepun MoJ 3TUI0M CBETCKOM BIACTH JUTHJICS
OoJiee yeM ToJsiBeKa. DTOT mpoliecc rmokasai, uro B XI—XIII BB. puMckoe IpaBo B MH-
TepHpeTaly IJI0CCaTOPOB UTPAI0 MCKITIOUUTEBHO BaXKHYIO POJIb HE TOJIBKO Kak a(-
(EKTUBHBII MHCTPYMEHT «JIETUTUMALIMU TTOJIUTUYECKOM CylpeMaTui» B TPOTUBOCTOSI -
HUU «CBETCKOTO W TYXOBHOTO Meueli», HO U CIYKUJIO OCHOBOM TaKOTO OObEIMHEHMS.
Bosiee Toro, caMu yHUBEPCUTEThI, B KOTOPBIX MPENOAaBaoCh PUMCKOE MPaBo, B JIUIIE

8 @puapux 11 6611 1BaX B OTITYYeH OT LepkBu (B 1227 u 1239 rr), a B 1245 1. [1ana UnHokeHTH [V
Jaxe OODbSIBILI €T0 HU3TOXEeHHbIM. M 9T0 HecMoTpst Ha TO, uTo B 1229 . ®dpunpux 11 6raronapst ucKycHOM
JUTJIOMAaTUU OTBOEBaAN Y MycysibMaH Mepycanum u BepHya (MpaBjia, BpeMEHHO) XpuctuaHckoi EBporie
Casaryto 3emiio.

4 ®punpuxy 11 yaamoch peann3oBaTh CBOIO MMITEPCKYIO MOJIUTHUKY («unio regni ad imperium») B pam-
Kax cobctBeHHOro CHULIMIMICKOTO KOPOJIEBCTBA, TIPEBPATUB €TI0 B HPOOGPA3 COBPEMEHHO20 20Cy0apcmea.
Ha ocHoBe Tak Ha3biBaeMbiX MaibhuiiCKMX KOHCTUTYLIMIA OH CO3/aJl CTPOIHYIO CUCTEMY YIpPaBICHUS
CTpaHOl, OTKa3aBIIUCh OT (HOPMUPOBAHUS aIMUHUCTPATUBHOIO ammapara 1o MPUHIMITY 3aMeLeHUs
JOJKHOCTEI 10 TipaBy ¢reonanbHOT0 aAepxkaHus. @puapux 3aMeHUT BaCCaTOB YNHOBHUKAMMU, JIUIINT Oa-
POHOB psiia MyGINYHO-TIPABOBBIX (DYHKIIHIA, yTBEPAMI CBOE BEPXOBEHCTBO MO OTHOLIECHUIO K CULIMIUIA-
CKOMY JTyXOBEHCTBY, MAaKCUMAaIbHO OrPAHUYMII CAMOCTOSITEIbHOCTh TOPOIOB, OCYILECTBII YeHMpau3a-
YU TOCYIAPCTBEHHBIX (PMHAHCOB M HAJIOTOOOJIOXEHMSI, BBEJT MOHOTIOJIMIO BHEILITHE TOPTOBJIN U TIPOBEJ
cyneOHy0 pedopMy, 3aMEHUB OpAAJIUU U CYACOHbIC MOSAUHKU UHCIMUMYMOM NPUCIICHBIX TIO 00pasily
KaHoHMyeckoro mnpasa. [Tonpobnee cMm., Hanp.: Heycoixun A. M. TIpobnemsl eBporneiickoro dbeonaansma.
M., 1974. C. 330 u ci1. Kpome toro, @punpux I1 ocHosan B Heanosne yHusepcuret o turmy bonoHckoro,
B KOTOPOM OCHOBOW IOPUIMYECKOTO 00pa3oBaHUsI CIIyXKMUJIO PEeLENMMPOBAaHHOE PUMCKOE MpaBo (corpus
iuris). YHMBEPCUTET FOTOBUJ «IOPUINYECKU BBILIKOJIECHHbBIX» YNHOBHUKOB I'OCYAapCTBEHHOTO armnapara
kopoJjesctBa. B XVIII B. YHuBepcuteT npociaaBui reuuii JIxxamoatructsl Buko (1668—1744).

3 [TonpobHee cM.: Schlosser H. Op. cit. S. 52.
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[JIOCCAaTOPOB OBIIM HEMOCPEICTBEHHO BOBJICYCHBI B IMOJUTHYECKYIO OOPHOY Ha CTOPO-
He CBETCKOIl BJIaCTH M MOMOTaJIM €BPOMEHCKUM KOPOJISIM IOPUANYECKUMU CPEICTBAMU
YCTPaHATh (heoJaTbHYIO pa3apoOIeHHOCTh U YKPETUISTh CBOM cyBepeHUTET. [lToccaTopsl
«pOMaHM3UpOBaIU» heoJabHOE MTPaBo. PUMcKOe paBo cTajlo HEOThEMJIEMOM YacThio U
OJIHUM M3 OCHOBHBIX PETYJIITOPOB BIACTHBIX OTHOIIIEHUI B CPeTHEBEKOBOM MHUpE.

KaHoHun4yeckKoe npaBso

Inoccaropsl, SABISISACH JIeTUCTaMU, 0OOCHOBBIBATM 00513aTeJIbHOCTh PUMCKOTO TIpaBa
ABTOPUTETOM CBETCKOU BJIACTH U HE CTABUJIU CBOMX TOJIKOBAHMWIA B 3aBUCUMOCTb OT Ka-
HOHUYECKOTO TMpaBa, KOTOPOTO OHU 1O OOJIbIIIEH YacTU He 3HAIU U K KOTOPOMY OTHO-
CUJIMCh KaK K IpaBy 0oJiee HU3KOTro MopsiaKa (XOTs OHO U MpernoaaBajoch B boloHckoM
YHUBEPCUTETE B KAUeCTBE yU4EOHON TUCIIUTUIAHBI).

OpnHako B cpeiHeBeKOBOI EBpore, TeoKpaTH4YecKoil 1o CBOei CyTH, MOTPeOHOCTh
B KAHOHMYECKOM TIpaBe, KaK PEerysTope OOIIECTBEHHBIX OTHOIIEHUI C TOYKU 3PEHUS
KaToJIMYeCKOl LIepKBU, ObLIa COBEPLIEHHO OueBUAHOM. [lepBoHaYaibHO OHO MIpenCcTaB-
JIsJ10 co00# HeoduMaabHble COOPHUKU Pa3pPO3HEHHBIX OMOJICICKUX TEKCTOB, PELIEHU
LIEPKOBHBIX COOOPOB, MHEHMI1 OTLOB LIEPKBU U T.JI. DTUM COOPHUKAM HE XBaTajlo aBTO-
PUTETHBIX TEKCTOB, CPAaBHUMBIX ¢ TeKcTaMy FOCTMHMAHOBOW KOMITAJISIIIIA® .,

TMonoxeHne uamMeHwIoch mnociie onybaukoBaHus B 1140 r. MmoHaxom [parmaHom
(ymep okosio 1179 r.) kommusiiuu «Concordia discondartium canonum» («Cornacosa-
HUE pa3HOPEUMBBLIX KAHOHOB»). B Hell OH MOMbITAICSl YCTPAHUTD SIBHBIE MPOTUBOPEUUST
B BBIOPAHHBIX LIEPKOBHBIX TEKCTaX U JaTh UM HEOOXOIMMbIE MOsICHeHUsI. B nanbHeitem
9Ta KOMITWJISIUST MO Ha3BaHUeM <«JleKpeT» TOoJydusia MPU3HAHUE «ICKPETUCTOB».
OHU TOTYAC XK€ 3aHSIMCh €€ TI0CCaTOPCKoil o0paboTkoit. Takum oGpa3oM, BO BTOPOit
nosioBuHe XII B. HUBUIKMCTBI ObUIM BBIHYXKIEHBI MPU3HATh KAHOHUYECKOE IPaBO Kak
PaBHOTIPaBHYIO, HO TTapaJUIeJIbHYIO TPAXIAHCKOMY MpaBy AUCHUTIINHY. O0e TUCIUTUIN-
Hbl U3YYaJIUCh Pa3fe]bHO, HO UMeIU U chepbl COTPUKOCHOBEHUS. [paxcoanckoe npaso
OBLIO CAMOCTOSITEILHOM CUCTEMOI 1 HEe HYXAAJIOCh B IOMTOJITHEHUU CO CTOPOHbBI IPYTUX
CHUCTEM, OJTHAKO B CydaX OHO MPUMEHSIOCH CyOCUIMAPHO IJIsl 3aM0JHEHUS JJAKYH MECT-
Horo TipaBa. KanoHu4eckoe npaso, HA00OPOT, IPUMEHSIOCH BO BCEX LIEPKOBHBIX CyaxX IO
BCEM JleJIaM LIEPKOBHOM opucaukiMm. YTo Kacaercs rpax/aiaHCKoro 000poTa B LIEJIOM,
TO KaHOHU4ecKoe npaso He MOTJIO OTBEYaTh Ha BCE BO3HMKAIOIIME BOMPOCHL. «Jlekper»
Ipaunana npusHaBaJl HEOOXOIMMOCTb PELIEHUS] BCEX HEYPEeTyJIMPOBAHHBIX KAHOHUYE-
ckuM npaBom mpobsiem no Corpus luris Civilis.

«JlexpeTucTbl» yaensiin 00bl10e BHUMaHKE ESITeIbHOCTU IJIOCCAaTOPOB U B Hava-
sie XIII B. mombITaauCh BHISIBUTh, OMUPAsICh HA PUMCKOE MPaBO, IOPUINYECKYIO CYyTh U
MOCJIENCTBUST KaHOHOBY. [Ipy 3TOM KaHOHUCTHI HE BUAEIM HUYETO OCOOEHHOIO B MC-

3 910T haKT, BUAMMO, HE B ITOCIEIHIOK O4YePe/b MOCIYXUIT IPUYMHON MTPEeHEOPEXeHMsI IETUCTOB K
KaHOHUYECKOMY TIPaBy.

32 Tak cTaJi Ha3bIBaTh KAHOHKCTOB, KOTOPbIC 3aHUMAIKCh TOJKOBaHUeM «Jlekpera» Ipanmana. Cam
«[lexper» 3ay10KW1 (DyHIAMEHT LIEPKOBHOTO MPpaBa U CTaJl UCXOAHBIM MYHKTOM /ISl Pa3BUTHUST «KaHOHU -
CTHUKHW» KaK CAMOCTOSITEJIbHOIM M HE3aBUCUMO OT TEOJIOIMU HaydHOI TMCUMIUIMHBI BO Beeii EBpore. Ipa-
LIMaH MOJTYYUJI U3BECTHOCTD KaK «OTeLl KAHOHUCTUKM».

33 T1. LITeiitH MPUBOIUT CIEAYIOIIMIA TIpUMep, TosicHsiomuii ux meton. CortacHo Mucrut. 2.8.1
MPaBO COOCTBEHHOCTH MOKET ObITh IEePeIaHO0 HECOOCTBEHHUKOM ITyTeM MPOIaXU JOJITOBOM PACTIUCKH,
TAHHOM eMy COOCTBEHHMKOM-IOJDKHUKOM, B CUET YILIaThl A0jira. TOYHO Tak ke — paccyXaaeT rjocca-
TOp KAHOHMYECKOTO MpaBa — €PeTUK MOXET rnepenath «boxbio 61aronaTh», gaxe He obnanas eo. CM.:
Stein P. Op. cit. P. 50.
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MOJIb30BAaHUKM YaCTHOIPABOBBIX MPUHIIMIIOB B TIpoliecce W MyoJudHOM IpaBe. [lo ux
MHEHHIO, BO3MOXXHOCTb IMOAOOHBIX Orepaluii Oblia BIOJIHE AOMYCTUMA, MOCKOJIbKY aB-
TOPUTETHOCTh STHX IPUHLIAIIOB orupanack Ha KOcruHmanosbl Teketer™, B Teuenune X111 B.
B IOIOJIHEHME K «JIeKpeTy» ObUIU IIPMHSTHI e1lie 6 KHUT MarCKuX «IeKpeTannii». K KoHITy
XIV B. chopmupoBasicsi OCHOBHOI KOPITyC LIEPKOBHOTO MpaBa, KOTOPHIN BIIOJHE CPaB-
HuM ¢ Corpus Turis Civilis 1 kotopbrit mpuHsaTO HazsiBaTh Corpus luris Canonici®.

B XII—XIII BB. B3aMMOOTHOIIEHUSI MEXIy STUMU JABYMsI TIPABOBBIMU CUCTEMaMU
CTaHOBSATCS Bce Oosiee TeCHbIMM. biaromapsi MCMOIb30BaHUIO I0PUIN3UPOBAHHOTO «Ie-
KpeTHCTaMU» TIOHSTUST «TPeX» KAHOHMYECKOe TPaBO PACIPOCTPaHUIIO CBOE NEWCTBUE
Ha MHOTHME 00J1aCTU TpaxkIaHCKOro npasa>. HarmisnHo yCHIMBAIOIIYIOCS B3aMMOCBSI3b
MEXIy TPakIaHCKMM M KAHOHMYECKUM TIPaBOM MOXKHO IPOCIIEANTh Ha MpUMepe Mpo-
LecCcyaIbHOro M 00s13aTe/IbcTBEHHOro IpaBa. Hanbosee xapakTepHOU WLTIOCTpaLuein
«COBMECTHOIM» pa3pabOTKM KAaHOHMCTAMM U TJIOCcCcaTOpaMU SIBJIsieTCsl cdepa Tpolieccy-
ajJibHOTO MpaBa. PUMcKoe MpaBo He 3HAIO JAeJIeHUsI Ha MaTepuaibHOe U MpolleccyalbHOe
npaBo. COOTBETCTBYIOIIME TEKCThI, Kacarolrecs mpoliecca, He CUCTeMaTU3UPOBaHbI 1
pas3bpocaHbl Mo Beeit KOCTMHMAaHOBOM KOMITVIISILIUN .

Opnnako B XII B. Bo3pocia moTpeOHOCTh B OOLIMX TMpolieccyaibHbIX HopMax. OnHa
13 OCHOBHBIX MMPUYMH — TPAAUIIMOHHBII 7151 TOTO TIEpHOAa METO/ 10Ka3aTeIbCTB C MO~
MOIIIBIO OPIAJIMIA TlepecTal COOTBETCTBOBATH JyXy BpeMeHU. [JtoccaTopsl caesianu mep-
BbI€ LIATY [UIS1 pellieHUs JaHHOoM rpobyieMbl. OHu codupanu TekcTbl Corpus Iuris Civilis
¥ CPaBHMBAJIM MX C TMPOIeCCyaTbHBIMA HOPMaMU KaHOHOB U JieKpeTanuii. [TomooHbIe
COOPHMKM OTPBIBKOB U3 TEKCTOB PUMCKOT'O M KAHOHWYECKOTO MpaBa MoIyyrIu Ha3BaHue
«cyneOHbIX mopsinkoB» (ordines iudicarii). Hacrosimuii mepeBopoT B 3T0OM 00J1aCTH MPO-
un3BeJ1 6ooHckuit roccarop JIx. baccuan (Giovanni Bassiano, ymep B 1197 1). YueHuk
OTHOTO M3 YK€ YIMOMSIHYTBIX IOKTOPOB — Bysrapa — u cam yuurteslb He MeHee U3BEeCT-
Horo rjoccaTopa Ao (ymep okoso 1220 r), baccuan Hamucasl HEOOJIbIIOE COUYMHEHUE
o cyneoHom nopsizake (libellus de ordine iudiciorum). B Hem OH mombITaNCAd BBISICHUTH
CyTb I'PaXIaHCKOTO UCKA M KaK ero u3bexarb. CBou paccyxxaeHus: baccuan conpoBoau
MpakTUYeCKUMU TTpuMepamu. Ero pabota hakTuiecKky MoJIoXKuIa Havyajo JIUTepaType o
MpolecCyaIbHOM TpaBe M ToTYac Hallula MpuMeHeHue. PUMcKue mamnbl — I0pUCTHI, Ta-
kue Kak Anekcanap 111 (1159—1181) u Munokentuii 111 (1198—1216), moTpeboBamu ot
LIEPKOBHBIX CY/IOB ITPU PACCMOTPEHUU UMM KaJI0O MPUXOKaH CJIeA0BaTh MPaBUIaM «Cy-

34 Stein P. Op. cit. P. 51.

3 Corpus luris Canonici Hapsiny co COOpHUKaMU MANCKUX OYJIT CTAHOBUTCST BAXXHEHIITUM COOpaHM-
€M LIEPKOBHBIX 3aKOHOB M UICTOYHMKOM JIEHICTBYIOLIETO KaHOHMWYECKOro npasa 10 1917 . B Hero BxoasT
«Jlexkper» [paunana, «dekperanun» [puropus IX (Liber extra), Liber Sextus bonudanus VIII, «KnumeH-
TuHb» KinMenTa V 1 Ba yacTHbIX cOOpHUKaA, MMeHYeMbiX Extravagantes communes. B HoBeidliee BpeMst
KaHOHUYECKOe MpaBo Koaubuunposanioch eie aBaxasl — B 1917 u 1983 . Cucrematnka KaHOHUYE-
CKOTr0 MpaBa MO-MPeXHEMY TECHO CBsI3aHa C KIaCCMYECKUM TPEXYacTHBIM JIeIeHMEM PUMCKOrO Mpasa
(nmuua-seuu-aeictsusi). OnHako B Konekce 1983 . mpeamnouteHne oTaaeTcsi HOpMaM, pacKpbIBAIOIINM
coJiep:KaHue BEPbI, Mepe/l MPUHILIUIIOM IOPUAMIECKO TOUHOCTH, U IJIaBHOE (YTOOBI UATH B HOTY CO Bpe-
MEHEM), YTO yXe He IyXOBHOE JINII0, a BePYIOIIHii CTAHOBUTCSI INIABHBIM CyObEeKTOM perynupoBaHust. CMm.:
Jceposa JI. Kanonuueckoe mpaso. M., 1995. C. 73 u ci.

% Tlo MHEHUIO LIEPKBU, CKIIOHHBIMU K TPeXy ObLIH JIMLIA, 3aHUMAIOLINECs] POCTOBILIMYECTBOM, TOP-
roBJIei, falolire 3aKiaaHble U JA0JTOBble pacnucku. B cdepy KaHOHMYECKOro Mmpasa BKJIIOYAINCH Ha-
CJIEACTBEHHOE MPABO U BCE BUIBI CEMEITHBIX OTHOLIEHMI, TaK KaK Opak CUMTAIICS CBSILLIEHHbBIM.

57 CTporo roBopsi, pUMCKHUE IOPUCTHI YACISUTM MHOTO BHUMaHUsT hopMaM U (HOPMaJbHOCTSIM pac-
cMoTpeHust cyneOHbIX nei1. Ho mpoliecc HuKoraa He Obl1 caMOCTOSITEIbHOI 001aCThIO MpaBa, PABHO KaK 1
MPeMETOM TMOAPOOHOTO M3ydeHust win uccienoanuii. Konndukanust KOcTuHraHa He MOCBSITHIA TTPO-
LIeCCy HU CITEUATbHOM KHUTHU, HU IaXe TUTYJIa.
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JeOHOTO MOPSIAKA», TTOCKOJIBKY CYMTATIOCH, UTO TOJIBKO OHU MOTYT 00€CITeYUTh TOJIKHYIO
3aIIUTY UHTEPECOB TSKYIIUXCSI CTOPOH?S,

CBoe HauBbICIIEe BbIpakeHHE IpolieccyaibHoe MpaBo CpeqHEeBEKOBbsl HAILIO B
«CynebHowm 3epuaine» (Speculum iudiciale) kmupuka u kanonucra u3 [Iposanca [uitoma
Miopana (Guilelmus Durantis) (1235—1296). B «3epuaie» naBajcs IeTaJbHbII HaydHBII
0030p TpolIeCCyaTbHOrO MpaBa TOro BpeMeHU. DTOT TpaKTaT JOCTOMHO BEHYAI BEK He-
OBIBAJIOTO MHTEIEKTYaTbHOTO MOIbeMa IOPUANUECKOM MBICIY U J0JT0 OCTaBaJICs aBTO-
PUTETHBIM MCTOYHUKOM IIPOLIECCyaTbHOro mpasa®. KaHOHMCTHKA OypHO pa3BUBAETCS U
repexBaThIBaeT MaJIbMY TMIEPBEHCTBA y IIMBUJIMCTOB B 00JACTH TPAsKIaHCKOTO Tpoliecca.
biarogapsi cuiibHOMY B3aMMHOMY BJIMSIHUIO PUMCKOTO M KAHOHMYECKOTO TpaBa Ha Cy-
NeOHBIe IPOLCAYPhl WX CTAaIM HAa3bIBaTh «PUMCKO-KaHOHMYESCKUMI» .

UYTto Kacaercss JOTOBOPHOTO TpaBa, TO KAHOHUCTHI BCJIe 3a I10ccaTopaMy BHECIU
CYIIECTBEHHBIN BKJIaJ B Pa3BUTHE IPaxkIaHCKO-TIPaBOBOIl TOKTpUHBI. ChopMyInpoBaB
TPU CJICAYIOIIMX MOJOXEHHUSI, OHU 3aJI0KWJIM OCHOBBI COBPEMEHHOI TEOPUU OOIIETO 10~
TOBOPHOTO IpaBa’':

® BO3BMOXXHOCTb peaiu3allii UCKOBOM 3aIlUTHI U 00s13aTeIbHOCTh BCEX BUIOB IOTO-
BOPOB, BKJTI0Yasi He(hopMaJbHbIE,

e TIpM3HAHUE MOPAJIbHO-3TUUYECKOIO aclieKTa CoIepXaHUs IyTeM BBEICHUS MPUH-
1IMIIa copa3MepHON OIUIaThl 3a JOKHOE MCIIOJIHEHNE TOTOBOPHBIX 0053aTe/IbCTB (Tak
Ha3bIBAeMbII NPUHYUN IKEUBANEHIMHOCU);

e MIpU3HAHUE MPUHIUIIA 8ePHOCMU 002060py, KOTOPBIN Oyiarofapsi TOKTPUHE eCcTe-
crBeHHoro 1paBa XVII B. TpaHcdopMupoBaicst B 00N IPUHLIUI pacta sunt servanda v
CTaJl aKCMOMOI TOTOBOPHOTO MpaBa.

Cum0103 KaHOHMYECKOTO 1 CPEeIHEBEKOBOTO PMMCKOTIO IIpaBa Oiaromapsi TpaHC-
IPaHUYHOMY XapakTepy O0erX CHCTeM, MX HaydYHON 0OpaboTKe M CUCTeMaTu3aluu B
YHUBEpPCUTETAX ITO3BOJIMII 3aJI0XKUTh OCHOBY IIJIsI (DOPMUPOBAHUS 6ceoduyeo, edunoeo u
omeeyaruezo 0yxy epemeru npagonopsoka, KOTOPBIX ITOJYyYMI Ha3BaHKe ius commune®,
DTOT MpaBOITOPSIOK TOJIKeH OBUT AeCTBOBATh B OOIIEeBPOITEIICKOM MacIlTabe B Ka-
YyecTBe HOBOI «yYHHUBEPCAIbHOM CUCTEMbI», UMEIOIIEH MPUMAT Hall TePPUTOPUATbHBIMU

58 K nauasy XIII B. ropucnpyieHIIUsT BBIpaObOTaa Psiji OCHOBHBIX TIOJIOKEHUN OTHOCUTENIBHO CYI0-
MpOU3BO/ICTBA. B yacTHOCTM, ObUIM pELIEHBI BOMPOCHI O CMOCO0AX U MOPSAKE OXPaHbl CyObEKTUBHBIX
rpas, o hopMax UCKOB, O BO3PAKEHMUSIX OTBETYMKA HA JOBOJbI UCTLIA U T.1I.

%% ITropau yumiics B bomonbe u npernonasan B MoneHe. OH He ObLT TOJBKO YIeHBIM. JdfopaH 3aHrMAa
TOJDKHOCTD TIATICKOTO CY/IbU, UMEJT caH emurckomna. Ero kaura Obina omyonnkoBaHa aBaxkasl — B 1271 u
1290 rr. Cwm.: Van Caenegem R.C. European Law in the Past and the Future. P. 49.

 T1.I. BuUHOTpaa0B OTMEYAET, YTO MOCPEJCTBOM LIEPKOBHBIX TPUOYHATOB «POMAaHUCTCKUE B3TJISIIbI»
nepeiiiv Bo @paHuMU 1axe B Cyabl KyTIoMHOTo TipaBa. Cwm.: Buroepados I1.T. Yxa3. cou. C. 53.

or dakTUUeCcKK pedb Iia 00 00s13aTeIbHOCTH TOPKECTBEHHBIX M HETOPXKECTBEHHBIX OOEIIaH A, Ha-
pYLIEHKE KOTOPBIX, COITACHO YUYCHUIO KAHOHUCTOB, CUUTATIOCH JIOKbBIO M, COOTBETCTBEHHO, TpexoM. Pe-
LIAIOILYIO POJIb 3[1€Ch ChIrpajia MPAKTUKA NPUHYOUMENbHO20 VCTIONTHEHUST KISTBEHHBIX M HEKJISITBEHHBIX
JIOTOBOPHBIX 00513aTEIbCTB LIEPKOBHBIMU CyIaMU TyTeM om.ay4eHusi (OT 1iepkBu). [locTenieHHO TaHHbBII
BUJI IyXOBHOTO TIPUHYXIEHUs Mpuodpes opuandeckuit xapakrep. C XIV B. 3TOT NpUHUKUI KaHOHUYE-
CKOTO y4YeHUsl Hayall BIMATh Ha CBETCKYIO IOPUCTIPYICHLNIO, MO KpaliHeil Mepe, ero 6e3ycI0BHO CTalu
MPUMEHSITh K TOProBbIM caesnkam. CM., Hanp.: Mypomues C.A. Yka3. cou. C. 50.

2 DTOT TEPMMH C OMpPeIeSICHHOM T0JIei YCIIOBHOCTU MOXHO MEePEeBECTH KaK «00ueegponeiickoe npa-
60», Gy1aroiapsi TOMy, 4TO M IariCTBO, U UMIIEpaToOphl, cunTasi cebdst HaclieqHukamu [IpesHero Puma, ctpe-
MUJIUCh OOBETMHUTD IO CBOMM HavyaJlOM BCE €BPOIECKME 3eMJIM HE B ITOCJIEHIOK OYepe/ib C TOMOILbIO
MOBCEMECTHO U €IMHOOOPA3HO MPUMEHsIeMOro Mnpasa. Pasymeercs, ius commune HeJib3s1 OTOXIECTBIISTh
C aHIIMACKUM common law miau dpaHity3ckuM droit commun, KOTOpble UMEIOT COBCEM JIPyroe 3Haye-
Hue. Hanpumep, dpaHityzckoe droit commun — 3TO TEPMUH, XapaKTEPU3YIOLLIMii TTPaBOBbIE HOPMbI 00
0011IeyrOJIOBHbBIX, HO HE MOJUTUYECKUX MpecTyrieHusiX (crimes de droit commun B TPOTUBOIOJOXHOCTh
crimes politiques).
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(¥ TOPOACKMMM) TIPABOBBIMU KOMITJIEKCAMU, TAPMOHU3UPOBATh UX, CITOCOOCTBOBATh MX
BHYTPEHHEMY pa3BUTHIO, TTOCKOJIbKY OHU, KaK IMPaBWIO, TIPEACTABIISUIM OO0 pa3po3-
HEHHBIA 1 HeCUCTEMAaTU3UPOBAHHbBINM KOHIJIOMEPAT MMCaHbIX U OOBIYHBIX HOPM, HE OT-
BeYaloIuX MOTPEOHOCTSIM TPaKIaHCKOT0 000pOTa CBOETO BPEeMEHHM.

Tpennocsiikamu aist atoro B XII—XIII BB. ciykuiau eauHast XpucTraHCKast peTurust
BO IJIaBe ¢ LIEHTPAJM30BaHHON KaTOJMYECKON 1IEPKOBBIO, IIOBCEMECTHOE CTPEMUTEIb-
HOE€ pa3BUTHE YHUBEPCUTETOB M YHUBEPCUTETCKOU MPaBOBOIl HayKu, equHOOOpa3Has
MpakKTUKa IepPKOBHBIX CYIOB, BOCTIPUHSATASI CBETCKUMHU CylaMU, HAaKOHell, CTpeMJIeHUE
M TIATICTBa, U CBETCKOM BJIACTU JOOMBATHCSI BEPXOBEHCTBA Y OObEAMHEHUS €BPOTICHCKUX
3eMeJIb Ha OCHOBE PUMCKO-KaHOHUYECKOTo mpaBa. HemaloBaXKHYIO poJib ChITpajio U
€IMHCTBO s3bIKa. JIATUHCKUIA SI3bIK OBLT SI3IKOM KaTOJIMYECKOM 1IepKBHU, CBETCKOM Ba-
CTH, CYIOB, KAHOHUYECKOTO Y PUMCKOTO TpaBa, YHUBEPCUTETCKON HAYKH.

[toccaTopsl cTOSIN B Havaste myTh (h)OpMUPOBAHUS HOBOTO TUIIA IIPABOBOTO MBIIILIE-
Hus. VIX poJib B CTAHOBJICHUM €BPOIIEICKOTO CTUJISI U XapaKTepa MpaBOBOM HAyKW HOBO-
ro BpeMeHU TPYIHO MepeolieHNThb. MIX amoxa mpojosrKaiach NPUOJU3UTEIbHO 10 KOHIIA
XIII B. MUcTopus moHec a 1o HAC JIMIIb HECKOJIbKO MMEH M3 KOTOPTHI 3TUX TaJaHTIMBBIX
JIONIEH, 3aJI0XKUBIINX (DYHIAMEHT COBPEMEHHOI IMpaBoBoil HayKu®. [ToMMMO yIIOMSIHY-
Toro Bbilie MpHepusi — «cBetova mpaBa» (lucerna iuris) — M «4eThIpeX JOKTOPOB» U3
Bononbu ocoboro ynomumHaHus 3aciyxkuaeT Ao (Azo Portius, ymep okosno 1200 r.).
«CymmMma» Ao K «Komekcy» un «MHCTUTYIIMSIM» BILIOTH 10 X VI B. Obl1a HEIIpepeKaeMbIM
ABTOPUTETOM TIPU U3yYeHUU PUMCKOTO TipaBa. Ellle oanH U3BECTHBIN TJI0CCaTOp — Yy4de-
HUK Ao, AKKypcuii (1185—1263)%, yby BbIIAIOIIMECS CITOCOOHOCTH K aHAIUTUYECKO-
My MBILUIEHUIO U CUCTeMaTH3alliyd OTMeYaloT MHOTME COBPEMEHHbIe MCCAeNOBaTeNu.
BceeBpomeiickyio cnaBy Akkypcuto npuHecia «CrangaptHas [mocca» (Glossa ordinar-
ia), u3BecTHas B JuTepartype, Kak «bomibimas [locca» (Glossa magna) uinu «[tocca Ak-
Kypcusi». OHa comepkajia modt 97 ThIC. TJI0CC ¥ 000011a1a 3HAHUS BCEX ITPEAbIIYIINX
MOKOJIeHU ToccaTopoB. OHa cTaja BEHLIOM LIMBUJIMCTUYECKON IIKOJbI IJI0CCAaTOPOB
M Jaxe paccMaTpuBalach B Ka4eCTBE CAMOCTOSITEIbHOTO MCTOUYHMKA TpaBa Hapsioy C
OpUTUHAJIbHBIMU TeKcTamMu KOcTrHMaHoBo# KoMy, [TosiBuiics naxke ahopusm —
«Yro He npusHaert [iocca (AKKypcust), He MpU3HaeT U cya» (quicquid non agnoscit glossa
nec agnoscit forum). KOcTnHMaHOBa KOMIWISILIMS paccMaTpuBaiach Kak JAeicTByolee
npaBo, a «[jtocca AKKypcusi» CITy>kuiia, KpoMe TOr0, OCHOBOI Y MICXOTHBIM ITYHKTOM TSI
JallbHEHUIIEe HayYHO-MCCIIeI0BATEILCKOM paboThI®.

% C.A. Mypomies, ccoutasich Ha @.K. CaBuHbK, TOBOpHUT 0 47 rjoccaropax, «...0 KOTOPBIX MOXHO
ObLIO OB COOOLIMTD Te WK Apyrue ouorpadbudeckue ceneHusi». Cm.: Mypomues C.A. Yxa3s. cou. C. 35.

% O GosbiroM 3HaueHUH «CyMMbI» ALIO0 CBUIETENLCTBYET TOT (hakT, uTo eiie B XVI B. BaageHue us-
JIOXKEHHBIM B HEll MaTEPUAJIOM CUMUTATIOCH B Psiie EBPOMEHCKUX TOPOIOB HEOOXOAUMBIM YCIOBUEM ISl
MpUHSATUS B cyaeiickoe cocnoBue. CM.: Schlosser H. Op. cit. S. 42.

% CnemyeT OTMETHUTD, YTO UMEHHO TJI0CCATOPBI OBUIN «3a4MHATEISIMU» TaK HA3bIBAEMOTO «UMaAAbsH~-
cKo020 memoda» (mos italicus) TOIKOBaHUSI U TPENOAABAHUST IOPUINIECKUX TeKCTOB. Ero cyTh Xopoiio
repeaeT JaTUHCKUI CTUIIOK, TTOMOTaBIIIMIA CTYIEHTaM YCBOUTH MOPSIIOK aHAIM3a: «praemitto, scindo,
summon, casusque, figuro, perlego, do causas, connote, obicio». ToKoBaHMe HAUMHAETCSI C BCTYITUTE b~
HbIX OOBSICHEHU (praemitto), 3aTeM clielyeT pase/ieHrue TeKCTa Ha CocTaBHbIe yacTu (scindo), pesiome
OCHOBHOTO COIEPXKaHUST (SUMmo), U3JTOXEHNE Ka3ycoB, peabHbIX MM IIKOJbHBIX (casusque) U KpaTkast
oleHka tekcra (figuro), 3aMeyaHusi Ha OCHOBE UTEHHs Pa3IMUHbIX BapUaHTOB TeKcTa (perlego), duo-
cockoe obocHoBaHuMe TekceTa (do causas), JOMOJTHUTENIbHbIE 3aMe4YaHusl K TEKCTY (connote), HaKOHell,
COIOCTaBJIeHUE OJIM3KMX MO CMBICITY MOJIOXKEHUN 1 MHEHUMI pa3IMuHbIX yueHbIX (obicio). B 3akioueHun
BBISIBJISIIACH CYTh TEKCTA U HE JIOJIKHO ObLIIO OCTaBAThCS COMHEHMIA B eT0 cMbIciie. Takoi AeTaabHblIii pa3-
0Op TeKCTa M ero TOJIKOBaHKE MOATOTaBIMBAIN CTYAEHTOB JUISI PeLIeHUsT TPaKTUYECKUX TIpobieM. DToT
«UTATbSTHCKUN CTHJIb» OBUT «B3SIT HA BOOPYXKEHUE» KOMMEHTATOPAMM U YCIIEIITHO MCIOJIb30BAJICSI MU B
MPaKTUYECKOM AesTeIbHOCTH. OnncaHue «mos italicus» (B HECKOJIbKO pa3IMYHbIX MHTEPIIPETALIMSIX) CM.,
Harp.: Mypomuyes C.A. Ykas. cou. C. 67—68; bepman I. Yka3. cou. C.133—134.
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Hano ckaszaTb, 4TO MCClieqoBaHUsI YUeHUs TJI0CCAaTOPOB «I0aKKypcHeBa IMepruoa»,
MPOBOAMMBIE B TIOCIEeAHUE AecATuiieTns: XX B., Takxke MoKa3aau O0JbLIYI0 IEHHOCTh
BBIIBUHYTBIX UMU IPAaBOBLIX mMaeit®. Biaromapst rroccatopam [Uisi KOHTUHEHTAIBHOTO
mpaBa U I10 ceil IeHb HayYHbII KOMMEHTap1il MpaBOBBIX TEKCTOB yXKe caM 1o ceOe sIBJIsI-
€TCSl ayTEHTUYHBIM UCTOYHUKOM TIpaBa.

3akaHuMBasl JAHHYIO CTaThlO, XOTEJOCh Obl OTMETUTh, UTO TJIOCCATOPBI MO OOJbIIEH
YacTu ObLIU «y4eHBIMU opucTaMu». OHM 3aJI0KMJIM TIPOYHYIO TEOPETUIECKYI0 OCHOBY
IJIs1 AaJbHEMIero pa3BUTUs €BPOIECKOro YacTHOro Ipaa. IlpakTudeckoii peanausa-
LYeil 3TUX UIEH cTall 3aHUMAaThCs yXKe «KoOMMeHTaTopbl» B XIV—XYV BB.

8 Stein P. Op. cit. P. 48.
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