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Abstract

The article analyzes one of the central institutions of Russian tax law — alteration of the time
limits for the payment of taxes. The right of the taxpayer to alter the execution of tax obliga-
tions, on one hand, demonstrates the desire of the legislator to ensure a balance of public
and private interests in the implementation of tax regulation, and on the other hand, must
guarantee the full implementation of the fiscal function of tax law. The fulfillment of the con-
stitutional obligation to pay the established-by-law taxes involves the payment of taxes not
onlyin full, but also on time. Alteration of the time limits doesn’t cancel the existing tax obliga-
tion and doesn’t create a new tax obligation. Having exercised the right to alter the time limit
for fulfilling tax obligations, the taxpayer is able to pay tax at a later date than established by
the legislation on taxes and fees, and at the same time not be held liable for violation of tax
legislation. In order to maintain a balance of public and private interests in the tax sphere, a
taxpayer’s right to alter the time limits for the payment of taxes is compensated by his obli-
gation to pay in established cases a percentage that compensates for the damage caused
to the fiscal interests of the state and municipalities in the exercise of this right. The article
analyzes the general procedure for exercising the taxpayer’s right to alter the tax payment
time limit established in the Tax Code of the Russian Federation (Chapter 9) and the acts of
the Federal Tax Service adopted in accordance with it. Special cases of the realization of this
right are also considered: when paying indirect taxes on goods imported into the territory of
the customs union (in this case, the relevant norms of customs legislation are applied) and
when altering the terms of payment of taxes credited to regional and local budgets (in this
case, normative legal acts of constituent entities of the Russian Federation and municipali-
ties). The article presents main forms of exercising the taxpayer’s right to alter the terms of
tax payment (deferral, installment plan and investment tax credit) and tax and customs au-
thorities with the authority to make appropriate decisions. Particular attention is paid to the
issues of protecting the fiscal interests of the state in case of termination of legal relations of
altering the terms of payment of taxes (for example, protecting fiscal interests in case of early
termination of the investment tax credit agreement).
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Introduction

The fiscal principle of tax regulation is reflected in the provisions of the leg-
islation on taxes and levies, which define the actions of the taxpayer to fulfill the
obligation to pay taxes, levies, social contributions.

The fulfillment of the tax obligation implies that the payment of taxes, levies,
social contributions must be made, firstly, in full, and, secondly, on time: the obli-
gation to pay a tax must be fulfilled within the time limit set by legislation on taxes
and levies (CL 1 of Art. 45 of the Tax Code of the Russian Federation (hereinaf-
ter — “Tax Code”).

1. The concept of the time limits of performance
of tax liability

The time limit for tax payment is one of the mandatory elements of taxation,
which is determined by the legislation on taxes and levies when setting a tax. Pay-
ment time limits as defined in Art. 57 of the Tax Code are established in relation
to each tax, levy, social contribution. In case of its violation, penalties are paid
in the manner and on the conditions stipulated by the Tax Code of the Russian
Federation, and the amount not paid in time becomes an arrears and is subject to
levy in the prescribed manner. The Tax Code (Art. 58) provides for the accrual of
penalties also in case of violation of the time limits for the payment of advance
payments provided for by the legislation on taxes and levies for certain taxes (in-
come tax, transport tax, property tax of organizations, for example).

Thus, the fiscal parameters of the tax liability are not limited only to determin-
ing the amount of tax payment, but also imply the obligatory fixing of the term
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of such payment. Violation of the period for fulfillment of tax obligations obvi-
ously damages the fiscal interests of the state and local governments (mestnoe sa-
moupravlenie). In such cases, the state, following the need for timely and full levy
of legally established taxes and levies as a condition for proper financial support
of the constitutional functions of public authority and exercising its fiscal sover-
eignty, has the right and the obligation to establish effective control mechanisms
and responsibilities in the field of taxation, which, without violating constitutional
rights and freedoms of man and citizen, would ensure the proper implementation
by taxpayers of the tax duty imposed on them and the protection of the public in-
terest in cases of non-payment or partial payment of the tax (the definition of the
Constitutional Court on December 7, 2010 Ne 1572-O-0).

Failure to pay tax on time, as the Constitutional Court of the Russian Fed-
eration notes in its decisions, should be compensated by “repaying a tax and full
compensation for damage suffered by the state as a result of late tax payment”,
and this is why the amount of tax not paid on time (arrears) is added penalty as an
additional payment to compensate for the “loss of the state treasury as a result of
the failure to receive tax amounts on time in case of a tax delay” (Resolution of the
Constitutional Court of the Russian Federation of December 17, 1996 G. Ne 20-P).

The time limits for the payment of tax should be defined in the act of legislation
on taxes and levies clearly, so that every taxpayer knows when he should pay a tax,
levy, social contribution.

In tax law, the time limits can be determined in several ways:

a calendar date (for example, water tax is payable no later than the 20th day of
the month following the expired tax period (Art. 333.14 of the Tax Code), trans-
port tax by individuals is paid no later than December 1 of the year following the
expired tax period (Art. 363 of the Tax Code),

expiration of a period of time calculated in years, quarters, months and days
(for example, in the Kaluga region, the property tax of organizations is paid within
ten days from the day set for the submission of a tax return for the corresponding
tax period (Art. 6 of the Law of the Kaluga region of November 10, 2003 Ne 263-
OZ “On Corporate Property Tax”);

an indication of an event that must occur, or an action that must be commit-
ted (for example, the corporate profit tax is paid no later than the time limit set
for filing tax returns for the relevant tax period (Art. 287 of the Tax Code), the
state duty for application for the issuance of documents — prior to the issuance of
documents (Art. 333.18 of the Tax Code).

The special importance of terms for tax regulation explains the inclusion in
Art. 8 of the Tax Code, which establishes the rules for calculating the time limits
in tax law (when determining a period of time, an action can be performed during
the entire period of time; an action for which a time limit is set can be completed
before 24 o’clock on the last day of the time limit, etc.).
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The legislation on taxes and levies, setting time limits for the payment of taxes,
levies, social contributions, while allowing for the early execution of tax duties.

2.The taxpayer’s right to alter the time periods
for the payment of tax, levy, social contribution

Ensuring parity of compliance with public and private interests in tax regula-
tion, the legislator enshrines in the Tax Code (Art. 21) the taxpayer’s right to alter
the tax payment time limit in the manner prescribed by the legislation on taxes
and levies.

An alteration in the time limit for the payment of tax means the transfer of the
established time limit for payment, including the one that has not been incurred,
to a later date. If the tax payment time limit is specified in the tax payment request
sent to the taxpayer based on the results of the tax audit, then an alteration in the
tax payment time limit is the postponement of the tax payment to a later date from
the tax payment date indicated in the tax authority request. At the same time, the
time limit for the payment of tax may be altered both with respect to the entire
amount of tax payable, and to a separate part of it.

An alteration in the time limit for the payment of tax does not cancel the exist-
ing one and does not create a new duty to pay tax and levy. By realizing the right
to alter the time for which the tax obligation is fulfilled, the taxpayer has the op-
portunity to pay tax later than the legislation on taxes and levies, and not to be held
legally responsible for violating tax rules.

The taxpayer’s right to alter the time limit for paying tax to maintain a balance
of public and private interests in the tax sphere is compensated by his duty to pay,
in established cases, the interest that compensates for the damage caused to the
fiscal interests of the state and municipalities in the exercise of this right.

The general procedure for exercising the taxpayer’s right to alter the tax pay-
ment time limit is determined by the Tax Code (Chapter 9) and adopted in ac-
cordance with Art. 61 of the Tax Code by the order of the Federal Tax Service of
Russia of December 16, 2016 Ne MMB-7-8/683 “On approval of the procedure for
changing the time limit for tax payment, levy, social contribution, as well as penal-
ties and fines by the tax authorities”. The norms contained in these acts are applied
when changing the term of taxes, levies, social contributions’, including taxes paid
in accordance with special tax regimes, as well as fines and penalties.

The procedure for alteration the time limit of taxes paid in connection with the
movement of goods across the customs border of the Customs Union is estab-
lished by acts of customs legislation — the EAEU Customs Code (Art. 58-60) and

! With the exception of social contributions in terms of amounts related to the formation of funds to
finance a funded pension.
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Federal Law Ne 289-FZ of August 3, 2018 “On Customs Regulation of the Russian
Federation and on amendments to certain legislative acts of the Russian Federa-
tion ”(Chapter 9).

Regarding taxes and levies credited to regional and local budgets, relevant regula-
tory legal acts of constituent entities of the Russian Federation and municipalities
may be adopted (for example, the Law of the Republic of Mordovia of May 4, 2009
“On the grounds and conditions for alteration the time limits for paying regional tax-
es”, the Law of Kaluga Region of September 30, 2013 Ne 468-OZ “On Investment Tax
Credit”, Decision of the Arkhangelsk City Council of July 25, 2000 “On the Procedure
for Granting Deferrals and Installment Plans for Payment of Taxes and Levies, as well
as Penalties credited to the city budget, tax credits, investment tax credit”).

Along with the imperative method of legal regulation of relations to alteration
of the time limits for the payment of tax, legislation on taxes and levies allows the
use of the dispositive method. Thus, in accordance with Art. 61 of the Tax Code,
when considering the application from an interested person for the granting of an
alteration of the time limit for paying taxes, levies, social contributions, penalties,
fines (hereinafter referred to as the interested person), a body authorized to adopt
decisions has the right to offer other conditions provided by law or agreement
with the interested party.

With regard to the taxpayer’s right to alter the tax payment term of the Tax
Code (Art. 62) restrictions are established. It cannot be implemented when a num-
ber of circumstances arise:

1) if a criminal case has been initiated against the person concerned on grounds
of a crime related to violation of legislation on taxes and levies;

2) if in relation to him proceedings are being held in the case of a tax offense
or in the case of an administrative offense in the field of taxes, levies, social contri-
butions, customs (in terms of taxes payable in connection with the movement of
goods across the customs border);

3) if there are reasonable grounds to believe that this person will use such al-
teration to conceal his money or other property subject to taxation, or that person
is going to leave the Russian Federation for permanent residence;

4) if during the three years preceding the day on which this person filed an
application for the alteration in the tax payment time limit, the previous positive
decision of the tax authority was terminated due to a violation of the terms of the
corresponding alter in the tax payment term.

The earlier decision to alter the time limit for tax payment in the event of these
circumstances is subject to cancellation, of which the taxpayer must be notified in
the written form within three days.

In addition, the Tax Code deprives of the right to alter the time limit for the
fulfillment of tax liability in relation to the tax on the profit of organizations paid
on the consolidated group of taxpayers.
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Russian legislation provides for the possibility of exercising the taxpayer’s right
to alter the time limit for payment of tax in three main forms: 1) deferral of tax
payment, 2) instalment plan,3) investment tax credit.

In the Tax Code certain restrictions are established when choosing the form
in which the realization of the taxpayer’s right to alter the tax payment time limit
occurs.

The use of certain forms of rescheduling may extend to the fulfillment of a tax
obligation only for certain taxes. Thus, an investment tax credit can be provided
only for regional and local taxes and only for one federal tax — income tax (Art. 66
of the Tax Code).

Specific forms of the alteration of the time limit for the payment of a tax may
be assigned to certain grounds. For example, in case of impossibility of lump sum
payment of taxes according to the results of a tax audit before the expiration of the
time limit for the execution of a directional claim for payment, the taxpayer can
exercise his right to alter the period only by receiving installments to pay the tax
(Art. 61 of the Tax Code).

Limit amounts may also be established for which the taxpayer may alter the
time limits for the fulfillment of the tax obligation. If there are certain grounds
(causing damage as a result of force majeure, the seasonal nature of production,
the threat of signs of bankruptcy in the case of a lump sum tax) in accordance with
Art. 64 of the Tax Code, the delay or installment payment of tax is provided to the
organization for an amount not exceeding the value of its net assets.

3. Bodies authorized to make decisions
on alteration the time limits for the payment of taxes,
levies, social contributions

The authority to which the decision is made to alter the time limits for the
fulfillment of the tax obligation (hereinafter referred to as the authorized body) is
determined depending on the type of tax on which the decision is made, as well
as on the procedure for crediting taxes to the budgets of the budget system of the
Russian Federation .

As a general rule, the decision to alter the time limits for the payment of federal
taxes, levies, social contributions is carried out by the Federal Tax Service. The in-
terested party applies to the Federal Tax Service of Russia through the Federal Tax
Service of Russia for the subject of the Russian Federation at its location (place of
residence) or through the inter-regional inspection of the Federal Tax Service of
Russia for the largest taxpayers.

For regional and local taxes, decisions to alter the time limits for the fulfillment
of tax obligations are taken by the tax authorities at the location (residence) of
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the interested person, in consultation with the relevant financial authorities of the
constituent entities of the Russian Federation and municipal entities.

If the budget legislation of the Russian Federation provides for tax crediting
to the budgets of different levels of the budget system of the Russian Federation,
then decisions to alter the time limits should be agreed with the relevant financial
authorities according to the scheme below (Table 1).

Table 1. Procedures for agreeing on changes in the timing of tax liability
Type of tax | Budget the tax credited into Coordination of the decision
to change the deadline
Federal Budget FTS of Russia
FTS of Russia in coordination with
Federal Regional budgets the financial body of the subject
tax or levy? of the Russian Federation
FTS of Russia in coordination with
Local budgets the financial body of the municipality
Tax authority at the location (residence)
Regional budgets of the interested person in coordination
8 8 with the financial authority of the constitu-
Regional tax ent entity of the Russian Federation

Tax authority at the location (residence)
Local budgets of the interested person in coordination
with the financial body of the municipality

In addition, the Tax Code (Art. 63) establishes special rules for alteration of the
time limit for paying a number of federal and regional taxes.

With regard to federal taxes and levies, special rules apply to taxes paid as part
of customs duties, state duties, and in some cases when deciding to alter the time
limit for income tax and personal income tax.

On federal taxes payable in connection with the movement of goods across
the customs border of the Customs Union, the decision to alter the payment time
limits are taken by the Federal Customs Service or its authorized customs authori-
ties (Art. 63 of the Tax Code, Art. 52 of the Federal Law of August 3, 2018 Ne 289
-FZ “On Customs Regulation in the Russian Federation and on Amendments to
Certain Legislative Acts of the Russian Federation”).

The decision to alter the time limit for paying the state levy is taken by the body
authorized to perform legally significant actions for which the state levy is payable
(Chapter 25.3 of the Tax Code).

2 Except the state duty.
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As regards the tax on profit of organizations at the tax rate established for cred-
iting this tax to the budgets of the constituent entities of the Russian Federation,
the decision to alter the period for which the tax obligation is fulfilled is made by
the body authorized by the legislation of the constituent entities of the Russian
Federation. Respective powers are granted, as a rule, to a regional government (for
example, the Novgorod region) or a financial body of a constituent entity of the
Russian Federation (a regional finance ministry in the Stavropol Region, Sakhalin
Region, etc.). Other options are possible (for example, in the Saratov region, the
law gives such powers to the “executive body of the region authorized in the field
of investment policy”). In some constituent entities of the Russian Federation, leg-
islation gives the regional financial institution the right to decide on alteration of
the time limit for paying income tax, and the authority to determine the procedure
for making such a decision is credited to the regional government (for example,
the Nizhny Novgorod region).

For personal income tax, a special rule for determining the authorized body
is established for the tax payable by individuals who are not individual entrepre-
neurs, in terms of income, upon receipt of which the tax is not withheld by tax
agents. In this case, the decision to alter the time limit for the payment of tax is
taken by the tax authorities at the place of residence of such persons. At the same
time, decisions to alter the time limits for the payment of tax on these incomes in
terms of the amounts to be credited to regional and local budgets must be agreed
with the financial authorities of the respective constituent entities of the Russian
Federation and municipal entities.

Regarding regional taxes, special rules for the establishment of an authorized body
are applied when making decisions on alteration of the time limits of tax payments in
the form of an investment tax credit. In this case, the decision is made by the authority,
which is established in the relevant legislation of the subject of the Russian Federation.
As noted above, at the level of the subject of the Russian Federation, such powers are
usually vested in the regional government or regional financial body.

Not being empowered by the Tax Code to decide on alterations in tax payment
terms, the courts, in accordance with the Arbitration Procedure Code of the Rus-
sian Federation (Art. 324) and the Civil Procedure Code of the Russian Federation
(Art. 203), in the presence of circumstances that impede the execution of a judicial
act, has the right to postpone or defer the execution of a judicial act, including the
recovery of arrears from the taxpayer.

Judicial practice notes that when deciding whether to delay or deferring a court
decision on tax or levy, the court does not consider the issue of postponing the
tax payment, but implements the powers granted to it by procedural legislation
to grant a postponement or installment plan for the execution of a judicial act
(the FAS decision March 6, 2009 in case Ne A44-265 / 2008). At the same time, the
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courts are not obliged to coordinate their decisions with the tax authorities and
take into account the provisions of the Tax Code on alteration of the tax time limit
(FAS resolution of the Volgo-Vyatsky district of April 26, 2007 in case Ne A43-
36540 / 2005-40-468).

4. Deferral and installment plan of payment of tax,
levies, social contributions

The most commonly used in practice forms of exercising the taxpayer’s right
to alter the tax payment time limit (levy, social contributions) are deferral and
installment plan.

A deferment is an alteration of the time limit for paying the tax with a lump sum
payment of the debt (deferred amount). The installment plan involves an alteration
of the time limit for the payment of tax with the phased payment of the amount of
the debt (installment payment) in accordance with the debt repayment schedule.

As a general rule, deferment and installments are provided for a period not
exceeding one year. From 2017 on the payment of federal taxes (only in the part
credited to the federal budget) and insurance contributions the Tax Code provides
for the possibility of extending the deferral or installment plan for a period of
more than one year, but not more than three years.

A deferral or instalment plan for the payment of tax may be granted to an in-
terested person whose financial position does not enable that tax to be paid within
the established time limit but there are sufficient grounds to believe that the per-
son concerned will be able to pay that tax within the period for which the deferral
or instalment plan is granted. A mandatory condition for granting a deferral or
installment plan must be present as one of the grounds specified in the Tax Code
(Art. 64):

causing damage to an interested party as a result of a natural calamity, an in-
dustrial disaster or other circumstances of insurmountable force;

cases of delayed financing from the budget’;

there is a risk that indications of insolvency (bankruptcy) would arise for the
interested person if that person were to pay tax as a lump sum;

property status of an individual excludes the possibility of a lump sum tax pay-
ment;

* This refers to cases of failure to provide or untimely provision of budget allocations, limits of bud-
getary obligations to the interested person, as well as cases of failure or untimely bringing the maximum
amount of financing expenses to the interested party — the recipient of budgetary funds, as well as facts of
non-transfer or untimely transfer to the interested person from the budget in the amount sufficient for the
timely execution of the obligation to pay tax, cash, including on account of payments of services rendered
(works performed, goods supplied) for state and municipal needs.
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production or sale of goods, works or services by the interested person is sea-
sonal in nature;

impossibility of lump sum payment of taxes payable on the basis of the results
of a tax audit, before the expiration of the period for fulfillment of the claim for
payment*.

If there are listed grounds (except in cases of delayed financing from the bud-
get), a deferral or installment plan on tax payment may be provided to the organi-
zation for an amount not exceeding the value of its net assets.

For taxes credited to regional and local budgets, constituent entities of the Rus-
sian Federation and municipalities, within the framework of their competence,
may establish additional grounds for deciding whether to grant the deferral or
installment plan for the payment of such taxes. Thus, in accordance with the Law
of the Republic of Komi on March 1, 2016 Ne 15-RZ “On Establishing Additional
Grounds and Other Conditions for Deferring or Installing Payment for Regional
Taxes, Penalties and Fines”, an additional reason for granting deferral or install-
ment plans for paying regional taxes, penalties and fines are the implementation
by an interested person of one of the types of economic activity listed in the Law
(forestry and logging, mining of coal, etc.) in the territory of a single-industry
municipality (monotowns).

Interest is charged on the amount of debt arising from the deferral or install-
ment plan for tax payment at a rate equal to one second of the refinancing rate
of the Central Bank of the Russian Federation, which was valid for the period of
deferral or installment plan. When granting a deferral or an installment plan due
to damage caused as a result of force majeure circumstances or in case of a delay in
financing from the budget, the interested person is exempt from paying interest.

The interest payment is intended to ensure the observance of the fiscal interests
of the territorial public-legal entities, in whose income the corresponding tax rev-
enues are to be credited.

The fiscal interests of public law education in the provision of deferral and in-
stallment payments of tax payments are provided in the forms provided by the Tax
Code of the Russian Federation — pledge, surety and bank guarantee.

5. The procedure for granting a deferral
or installment plan

The application for granting a deferral or installment plan for tax payment is sub-

mitted to the body authorized to make the relevant decision. In it, the interested per-
son, among other things, undertakes to pay the interest charged on the amount owed.

* With this basis, the interested party can be provided only installments.
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Attached to the application:

documents on the financial status of the interested person (certificates of
banks?, list of counterparties — debtors of this person, indicating the prices of
contracts concluded with relevant counterparties);

documents confirming the existence of grounds for alteration of the tax pay-
ment time limit;

the obligation of the interested person.

The obligation of the interested person is a document drawn up in the pre-
scribed form (Appendix 2 to the Procedure approved by order of the Federal Tax
Service of Russia on December 16, 2016 Ne MMB-7-8/683@), in which the inter-
ested person undertakes to comply with the conditions under which the decision
to grant a deferral or installment plan is taken, as well as the schedule of debt
repayment:

to pay taxes in full and in a timely manner (levies, social contributions, penal-
ties, fines);

at the time of payment of the amounts of deferred (installment) debt, debt on
an investment tax credit, pay the amounts due promptly and in full;

in case of occurrence of grounds excluding an alteration in the time limit for
tax payment, immediately notify the authorized body that provided the deferral
(installment plan, investment tax credit), and the tax authority at the place of reg-
istration.

As documents confirming the existence of grounds for alteration of the time
limit for tax payment, the following may be submitted:

a conclusion on the occurrence of force majeure circumstances and an act of
the competent authority in which the damage caused to the person concerned as a
result of the specified circumstances is assessed;

a document of a financial body or the main manager (manager) of budgetary
funds, confirming the fact of a delay in financing from the budget;

document of the state (municipal) customer, containing information about the
amount of money that was not transferred to the interested party in payment for
services rendered by such person, work performed, goods supplied for state (mu-
nicipal) needs;

information on movable and immovable property of a physical person, with
the exception of property that cannot be recovered in accordance with the legisla-
tion of the Russian Federation;

document confirming that in the total income from the sale of goods, works,
services of the interested person, the share of its income from industries and ac-

5 Certificates on the monthly turnover of cash and precious metals on the accounts of this person in
banks (for each month from the six months preceding the filing of the said application), on the availability
of his settlement documents, placed in a card file of unpaid settlement documents, on cash balances and
precious metals on all that person’s bank accounts.
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tivities included in the list of industries and activities that are seasonal in nature is
at least 50 percent®.

Documentary evidence of the existence of certain grounds is not provided, and
the authorized bodies independently carry out a check of their presence. For ex-
ample, the existence of a risk of insolvency (bankruptcy) of an interested person
in the case of a lump sum tax payment is confirmed by the analysis of the financial
condition of an economic entity conducted by the FTS of Russia in accordance
with the methodology approved by the Ministry of Economic Development of
Russia (Order Ne 175 of the Ministry of Economic Development of April 18,2011).
On approval of the methodology for analyzing the financial condition of the in-
terested person in order to establish the threat of occurrence of signs of his bank-
ruptcy in case of a lump sum payment of tax by the person”).

The impossibility of lump sum payment of taxes payable as a result of a tax au-
dit, before the expiration of the period for fulfilling the demand for payment, shall
be established by the authorized body in accordance with the criteria specified in
paragraph 5.1 of the Art. 64 of the Tax Code.

The decision to alter the tax payment time limit is carried out by the authorized
body within 30 working days from the date of receipt of the application of the
interested person.

At the request of the interested person, the authorized body has the right to
decide on a temporary — for the period of consideration of the application for
granting a deferral or installment plan — the suspension of the payment of the
debt amount.

The decision of the authorized body on granting a deferral (installment plan) of
tax payment shall contain information on:

an interested person to identify it;

the applicable form of alteration of the time limit for the payment of tax;

types and amounts of mandatory payments for which the decision was made;

The time of the deferral or installment plan and the debt repayment schedule.

The decision specifies the conditions for granting a deferral or installment plan:
specifies the amount of interest for using the deferral (installment plan), deter-
mines the specific form of ensuring the fulfillment of the tax obligation, formu-
lates the obligation to timely and full payment during the validity period of the
deferment (installment plan) fine).

It also indicates the reasons for the cancellation of the decision to alter the time
limit for tax payment:

termination of grounds on which a deferral (installment plan) was granted;

¢ Such a document is drawn up by the interested person himself, and for his preparation is used the
Government Decree of April 6, 1999 Ne 382 “On the lists of seasonal industries and activities used for tax
purposes”.
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non-compliance by the interested party with the terms and conditions of re-
payment of the deferral (installment plan);

failure to fulfill their obligations.

The decision on granting a deferral (installment plan) comes into effect from
the date established in this decision. At the same time, if the delay (installment
plan) is provided on the security of property, then the decision on its provision
comes into effect only after the conclusion of the pledge of property agreement.

Penalties due for the entire time from the day set for tax payment until the day
when the decision on deferment (installment plan) comes into force are included
in the amount of debt if the specified payment period precedes the day this deci-
sion enters into force.

The decision on refusal to provide a deferment or installment plan for tax pay-
ment must be motivated and contain the reason for the refusal (for example, the
absence of the required document in the file submitted by the interested person).
The decision to refuse may be appealed by the interested party in the manner es-
tablished by the legislation of the Russian Federation.

In the event that the interested party submits false information or reveals cir-
cumstances that preclude the possibility of alteration the tax time limit, the deci-
sion to grand deferral or installment plan is canceled.

6. Alterations in the timing of tax payments
as part of customs payments

Customs legislation, as already noted, establishes special rules for the payment
of taxes on goods moved across the customs border of the Customs Union.

In accordance with the EAEU Customs Code (Art. 58), the timing of tax payments
as part of customs payments is altered exclusively in the form of a deferral or install-
ment plan. At the same time, there are grounds for alteration the time limits for paying
taxes, the conditions, the procedure for alteration them, etc. established by the legisla-
tion of the EAEU Member State in which they are paid (in the Russian Federation —
Art. 49-52 of the Federal Law “On Customs Regulation in the Russian Federation and
on Amendments to Certain Legislative Acts of the Russian Federation”).

Deferral or installment plan for the payment of taxes is granted for a period of
one to six months in respect of goods placed under the customs procedure of re-
lease for domestic consumption, and subject to the enforcement of the obligation
to pay taxes.

The tax time limit can be altered only if there are grounds established by law —
causing damage to the payer as a result of force majeure circumstances, delaying
him of financing from the federal budget or paying for the state order made by
him, making deliveries under an international agreement, etc.
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At the same time, a number of circumstances exclude the possibility of grant-
ing the right to a deferral or installment plan to an interested person:

lack of duly executed documents confirming the existence of a basis for an al-
teration of the time limit for tax payment;

the obligation to pay the customs duties, taxes, special, anti-dumping, coun-
tervailing duties, interest and penalties not fulfilled within the prescribed period;

initiation of bankruptcy proceedings against the interested person;

the presence of two or more facts of bringing the interested person to admin-
istrative responsibility for offenses in the field of customs (within one year before
applying for a granting of deferral or installment plan);

initiation of a criminal case against the founders, heads of the interested per-
son, the preliminary investigation of which falls within the competence of the cus-
toms authorities;

non-submission of documents to ensure the fulfillment of tax obligations, etc.

The right for defferal or installment on the payment of taxes in the customs
legislation is due to the customs procedure chosen by the taxpayer. Deferral or in-
stallment payment of taxes may be granted only with regard to goods placed under
the customs procedure of release for domestic consumption. At the same time, the
use of the customs procedure of release for domestic consumption is not always
guaranteed to provide a deferment or installment plan for the payment of VAT
and excise taxes on imported goods. If foreign economic activity participant re-
leases goods prior to the submission of a customs declaration” in connection with
the performance of customs operations as a priority, he or she cannot exercise the
right to pay taxes with the deferral or installments.

The decision to grand the deferral or installment plan for the payment of taxes
is taken by the customs authority within a period not exceeding 10 working days
from the date of filing of the relevant application. Such a decision specifies the
period for which the deferral or installment plan is granted, and in installments it
is approved a phased payment schedule.

7. Investment tax credit

Another form of realization of the taxpayer’s right to alter the tax time limit,
along with deferral and installment plan, is an investment tax credit, which can
be used by the taxpayer organization to extend the time limit for paying regional

7 This possibility is provided in Article 120 of the EAEU Customs Code, for example, for goods
imported as part of investment projects, as well as goods necessary for disaster relief, military products,
goods that are subject to rapid deterioration, as well as for animals, international postal express ship-
ments, humanitarian and technical assistance, etc. The list of such goods can be expanded by the Eurasian
Economic Commission.
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and local taxes (corporate property tax, transport tax, land tax) and one federal
tax — income tax.

An investment tax credit is an alteration of the tax payment time limit, in which
an organization is given the opportunity to reduce its tax payments within a cer-
tain period and within certain limits, followed by a phased payment of the loan
amount and accrued interest.

It can be granted for a period of one to five years. For organizations included
in the register of residents of the territorial development zone, the period may be
extended to 10 years.

Relations on investment tax credits are executed in the relevant agreement. The
organization that has entered into such an agreement has the right to reduce its
payments on the relevant tax during the term of the investment tax credit agree-
ment. The Tax Code (Art. 66) establishes an investment tax credit mechanism —
a reduction shall be made in respect of each payment of the relevant tax for which
investment tax credit was granted for each reporting period until such time as the
amount remaining unpaid by the organization as a result of such reductions (the
accumulated amount of credit) becomes equal to the amount of credit provided
for by the relevant agreement. The specific procedure for reducing tax payments is
determined directly by the investment tax credit agreement.

A taxpayer organization may conclude more than one investment tax credit
agreement, which has not expired by the time of the next tax payment. In this case,
the accumulated loan amount is determined separately for each of these contracts.
The increase in the cumulative loan amount is made at the beginning in relation
to the first term of the contract. Upon reaching this accumulated loan amount
stipulated by the contract amount, the organization can increase the accumulated
loan amount already under the following contract.

The Tax Code establishes quantitative restrictions on payments under the in-
vestment tax credit agreement.

First, the maximum amount by which tax payments can be reduced, regardless
of the number of investment tax credit agreements concluded, cannot exceed 50%
of the tax amount that an organization should pay according to the general rules
(i.e. excluding the existence of the investment tax credit agreements).

Secondly, the loan amount accumulated during the tax period cannot exceed
50% of the tax amount due for this tax period.

Allowed to transfer the loan amount for the following reporting periods. So,
if the accumulated loan amount exceeds the limits of tax reduction for such a
reporting period, then the difference between this amount and the maximum al-
lowable amount is transferred to the next reporting period. It is also transferred
to the next tax period and is recognized as the cumulative loan amount in the first
reporting period of the new tax period overly accumulated for the tax period, the
loan amount received from an organization that had losses as a result of individual
reporting periods during the tax period or losses for the entire tax period.
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The name of the tax credit itself — investment — describes the grounds for
providing this form of the alteration of the time limit for the tax payment. In ac-
cordance with the Tax Code (Art. 67), it is provided to organizations with connec-
tions to the implementation of investment or other economic activities relevant to
the state or a municipality. The type of economic activity for which the organiza-
tion acquires the right to alter the tax payment time limit is linked to the size of the
tax credit provided (Table 2).

Table 2. Investment tax credit
Basis for an investment Investment Documents confirming
tax credit tax loan amount the right to receive
an investment tax credit
1) conducting R&D work or | 100% of the cost of a) documents confirming R&D
technical modernization of | the purchased equipment |and technical re-equipment of
its own production activ- used exclusively for this | production;
ity, including with the aim type of activity b) documents confirming
of creating jobs for disabled the fact of acquisition
persons, or carrying out a and the cost of the equipment
measure or measures for the acquired by the organization
reduction of adverse environ- used for these purposes;
mental impact, raising the ¢) the business plan of
energy efficiency the investment project

of the production of goods,
performance of work and
rendering of services, etc.

2) carrying out technical ad- | determined by a) documents confirming
aptation or innovation work, |the agreement between the implementation of innova-
including the creation of new |the authorized body tive activities;

or improvement of existing | and the taxpayer organiza- | b) the business plan of
technologies and the creation |tion the investment project

of new types of raw materials
and other materials, etc.

3) executing an order which | determined by a) documents confirming

is highly important for the the agreement between the existence of the said

social and economic de- the authorized body grounds;

velopment of the region or and the taxpayer organiza- | b) a certificate on the imple-
provides essential services to | tion mentation of the order or

the public the provision of services issued

by the authorized body of
the constituent entity of the
Russian Federation

4) fulfilling the State defense |determined by the agree- |a) documents confirming

order ment between the existence of the said grounds;
the authorized body and | b) certificate of fulfillment

the taxpayer organization | of the State defense order
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Basis for an investment
tax credit

Investment
tax loan amount

Documents confirming
the right to receive
an investment tax credit

5) investing in the creation of
facilities which have the high-
est energy efliciency rating

100% of the cost of

the purchased equipment
used exclusively for this
type of activity

a) documents confirming
the existence of the said
grounds;

b) the business plan of
the investment project

6) inclusion in the register of
residents of an area develop-
ment zone

no more than 100% of the
cost of capital investments
in the acquisition (creation,
reconstruction, modern-
ization, etc.) of depreciable

a) documents confirming
the existence of the said
grounds;

b) the business plan of
the investment project

property used for resident
investment projects

8. Investment tax credit agreement

Investment tax credit is provided on the basis of filing an application by an in-
terested organization, in which it undertakes an obligation to pay interest accrued
on the amount of debt. The application is accompanied by the package of docu-
ments confirming that the organization has the right to receive an investment tax
credit (see diagram 2). The decision on granting an investment tax credit is carried
out by the authorized body in agreement with the financial authorities within 30
days from the date of receipt of the application.

Arising relations are formalized by an agreement between the organization and
the authorized body, the form of which is established by the authorized body (for ex-
ample, the order of the Federal Tax Service of Russia of 11/29/2005 NeSAE-3-19/622@
“On approval of investment tax credit forms”, Order of the Ministry of Economy of
Omsk Region dated July 5, 2013 “On approval of the form of an investment tax credit
agreement”). At the same time, the presence of one or several investment tax credit
agreements with an organization cannot serve as an obstacle to concluding another
investment tax credit agreements with this organization for other reasons.

The investment tax credit agreement must contain the following information:

loan amount indicating the tax on which the investment tax credit was pro-
vided;

the procedure for reducing payments on the relevant tax;

contract time;

interest accrued on the loan amount;

the procedure for repayment of the loan amount in a period not exceeding
the period for which an investment tax credit is granted in accordance with the
contract;
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the procedure and maturity of accrued interest;

an indication of the method of securing liabilities (if an investment tax credit
is provided on the security of property, an agreement on the pledge of property is
concluded);

responsibility of the parties.

The contract includes provisions according to which, during the term of the
contract, as a rule, the sale or transfer of possession, use or disposal of equipment
or other property to other persons, the acquisition of which was a ground for
granting an investment tax credit, is not allowed®.

The interest accrued on the loan amount is determined in the contract subject
to the restrictions established by the legislation on taxes and levies. Thus, the Tax
Code establishes the limits for calculating interest on the loan amount — at least
1/2 and not more than 3/4 of the refinancing rate of the Central Bank of the Rus-
sian Federation. At the same time, no interest is accurred on the tax credit granted
to a resident of the territorial development zone (Art. 67 of the Tax Code).

9. Regional and municipal features
of the legal regulation of investment tax credit

The laws of the constituent entities of the Russian Federation (on regional taxes
and on corporate income tax in the part that is to be credited to the regional bud-
get) and regulatory legal acts of representative bodies of municipal formations (on
local taxes) may establish other grounds and conditions for granting an invest-
ment tax credit — the duration of the investment tax credit, interest rates on the
loan amount, etc. For example, the Law of the Stavropol Region’ as an additional
basis. A provision of investment tax credit determined by the inclusion of the or-
ganization in the register of residents of the Municipal Development Zone, and the
decision of the City Duma of the city of Yuzhno-Sakhalinsk on May 27, 2015" —
implementation of investment projects included in the list of priority investment
projects of the urban district, which is approved by the city administration.

The regional and municipal acts may set limits on the amount of investment tax
credits, the terms and the rate at which interest is calculated. In the Kirov Region"!,
for example, the total amount of an investment tax credit cannot exceed 70% of the

8 If the contract provides for the possibility of the sale (transfer) of such property, then the conditions
of such sale (transfer) should be determined.

° The law of the Stavropol Region of November 28, 2006 Ne 83-kz “On investment tax credit”.

' The decision of the City Duma of the city of Yuzhno-Sakhalinsk of 05.27.2015 Ne 155 / 11-15-5
“On the establishment of an additional basis and conditions for granting an investment tax credit in the
territory of the urban district City of Yuzhno-Sakhalinsk ”

' Law of the Kirov region of May 4, 2007 Ne 122-ZO “On other grounds and conditions for granting
an investment tax credit in the Kirov region”.
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value of an investment project. In accordance with the legislation of the Amur Re-
gion'?, an investment tax credit for additional reasons may be granted for a payback
period of an investment project, but not more than five years from the day when the
decision to grant it is made with interest charged based on the rate equal to 1/3 of the
refinancing rate Central Bank of the Russian Federation, in effect on the day interest.

Regional legislation may establish a pre-emptive right to receive an investment
tax credit. Thus, in Kabardino-Balkaria Republic?’, organizations with investment
projects that provide for this priority right are given to:

the shortest period of return of funds received;

the largest number of newly created jobs per one ruble of investment tax credit
provided;

the largest amount of tax revenues to the regional consolidated budget from
the project implementation per one ruble of the investment tax credit provided.

10.Termination of legal relations of alteration
of the time limit for tax payment

Deferral, installment plan or investment tax credit are terminated, as a general
rule, after the expiration of the relevant decision or agreement.

Early termination of legal relations to alter the time limit for the payment of tax
arises in the case of payment of the due amount of tax, levies, social contributions
and the corresponding interest before the expiration of the established period.

Early termination of such legal relations may be caused by violations by the
taxpayer of the rules in accordance with which he received the right to alter the
time limit for tax payment.

If the interested party violates the conditions for granting a deferral or install-
ment plan, its action may be terminated early by the decision of the authorized
body that made the decision on a corresponding alteration in the period for which
the tax obligation was fulfilled.

In this case, the taxpayer must, within one month after receiving the relevant
decision, pay:

the difference between the amount of debt determined in the decision on
granting a deferral (installment plan), increased by the amount of interest, and
actually paid amounts and interest (unpaid amount of debt);

penalties that are calculated for each calendar day, starting from the day fol-
lowing the day of receiving this decision, until the day of payment of this amount
inclusive.

2 The law of the Amur region of May 13, 2009 Ne 201-OZ “On the establishment of additional
grounds and other conditions for granting deferral or installment plans for the payment of regional taxes,
penalties and fines and other grounds and conditions for granting an investment tax credit”.

'* Law of the Kabardino-Balkarian Republic of March 22,2002 Ne 18-RZ “On Investment Tax Credit”
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Investment tax credit agreement may be terminated early by agreement of the

parties or by court decision.

If the basis for termination of the contract is a violation of its essential con-
ditions by the taxpayer, then the violator is obligated to restore the state’s fiscal

interests (Table 3).

Table 3.

Protection of the fiscal interests of the state in case of early

termination of the investment tax credit agreement

Grounds for termination

Measures to protect the fiscal interests
of the state

Terms
of implementation
of these measures

violation of the conditions
for the sale or transfer

to the possession, use or dis-
posal of equipment or other
property to other persons,
the acquisition of which was
the basis for granting an
investment tax credit

payment of all unpaid amounts,

as well as the corresponding penalties and
interest accrued for each calendar day of
the agreement at the refinancing rate of
the Central Bank of the Russian Federa-
tion, which was in force from the conclu-
sion to the termination of the specified
agreement

within one month
from the date

of termination

of the contract

violation of the obligations,
in connection with the execu-
tion of which an investment
tax credit was received by

an organization that fulfills

a particularly important
order for the socio-economic
development of the region

or provides especially impor-
tant services to the public

payment of the entire amount of unpaid
tax and interest on this amount accrued
for each calendar day of the contract at
the refinancing rate of the Central Bank
of the Russian Federation

within the period
specified by the
contract, but no
later than three
months from the
date of termination
of the contract

violation of the obligations by
an organization included in
the register of residents of a
territorial development zone

payment of the entire amount of un-
paid tax and interest on this amount,
accrued at the refinancing rate of the
Central Bank of the Russian Federation
for each calendar day, starting from
the day following the day of termina-
tion of the contract, until the day of tax
payment

no later than three
months from

the date of termi-
nation of the in-
vestment tax credit
agreement
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