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AHHOTaAUMSA

B ycnosusix passmtns COBpeMeHHbIX LMbPOBbIX CPEeACTB KOMMYHMKaLMN BCTaeT BOMNPOC,
HACKOJIbKO afanTuBHbIM OyAeT MexaHU3M yCTaHOBNEHUs cyaebHOM iopucamkumm no pas-
PELUEHNIO TPAHCTPaHUYHbIX YACTHOMPABOBbLIX CMOPOB HA OCHOBAHUW MMOKUX IOPUCOUKLN-
OHHbIX MPUBA30K MO OTHOLLEHWIO K KPUTEPUSM, OCHOBAHHbBIM UCKJTIOYNTENIbHO Ha XECTKOMN
TEPPUTOPUASIBHON NTOKaNM3aunmn 31EMEHTOB NPaBOOTHOLLEHMS. B cTaTtbe BbIABASIOTCA Kak
NO3UTUBHbIE aCMNEKTbI TMOKNX KPUTEPUEB YCTAHOBNEHUS IOPUCAVKLNN, BbIPAXEHHbBIE B TOM,
YTO HapyLleHne 3aKoHa TOro MM MHOro rocynapcTBa He BCeraa CBA3aHOo C MPUCYTCTBUEM
Ha ero TeppuTopum GU3NYECKOro N LPUANYECKOro N1ua, Tak U HeraTMBHbIE acnekTbl B
BUAE YBENINYEHUS BEPOATHOCTU IOPUCONKLIMOHHOIO KOHMNNKTA, KOTOPbIN OCOOEHHO OTHET-
JNINBO NPOSIBASETCS NPU OCYLLECTBAEHUM AEATENBHOCTU B MHOOPMALMOHHO-KOMMYHMKALM-
OHHOM MPOCTPAaHCTBE Ha nnatdpopme knbepnpocTpaHcTBa. [MpobnemMbl KOHMIVKTA IOPUC-
ONKUWIA akTyannaupyloT obpalleHre aBTopa K uccnegoBaHuio GopM NnposiBNeHNs CBA3EN
4aCTHOMPaBOBOrO OTHOLLUEHWUS M rocyfapcTBa Cyda, paccmaTpuBatowero cnop. BeisicHs-
€TCSl, HACKOJIbKO MPOSIBNIEHNE CBA3EN 3/IEMEHTOB NPaBOOTHOLLEHMS 1 FOCYAApCTBa cyda B
3MOXy pa3BUTUS KNOEPNPOCTPAHCTBA OT/INYAIOTCA OT NMPEACTaBNEHUA O CBA3U, UMEBLUMX
MecCTO 00 ero dopmMmupoBaHus. NMposoaunTcs aHanma paspaboTaHHbix B CLLIA orpaHuuntens-
HbIX MEXaHNU3MOB MPUMEHUTENIBHO K OTHOLUEHMSM B kmbepnpocTpaHcTee (TecT Kongepa,
TecT 3unno). PopMynmMpyeTcs BbIBOL O HEOOXOOMMOCTN UCMNOSb30BaHMS NPaBONPYMEHN-
TeNIbHbIMW OpraHaMn MHOr0acnekTHOro AnddepeHuUMpPoOBaHHOrO aHannaa, BKoHYaloLwero
nccnenoBaHne BCer COBOKYMHOCTU CYObEKTMBHbIX, O0ObEKTUMBHbIX 1 NMPaBOBbIX (GakTOPOB.
K cybbekTVBHbIM akTopamM OTHOCAT aHaIM3 3auHTEePEeCOBaHHOCTU UCTLLOB B PaCCMOTpe-
HUW cropa B CyAe UCTLA; OLEeHKy BpemMeHu, nexallemM Ha OTBETYMKE MPU PAacCMOTPEHUM
Jena B cyae Opyroro rocyoapcTsa; LefieHanpaBieHHyo OeAaTeNbHOCTb OTBETYMKA HA CTpa-
HYy cyda; npeasuaeHne OTBETYMKOM BO3MOXHOCTM PAaCcCMOTPEHUSI cnopa B rocynapcTee
cyna. K yncny o6bekTrBHbIX GakTOPOB OTHOCHT XapakTep U KOJIMYECTBO CBA3EN 9IEMEHTOB
CMOPHOro NPaBOOTHOLLEHMS C rocyaapcTBOM cyaa. lNpaBoBble GakTopbl MPOSBAATCS B My-
6/1MYHO-NPaBOBbLIX MHTEPECAX rocyapcTBa cyaa B pacCMOTpPeHun cropa. MNpuMmeHnTens-
HO K cropam B kKnbepnpocTpaHCTBE aBTOPOM MPEIoXeHa OPUEHTUPOBOYHAS KOMBUHALNS
COOTHOLUEHNSS 0OBEKTUBHbIX, CYObEKTUBHbIX (PakTOPOB NPW YCTAHOBIEHUN TECHOWN CBA3W.
Mpn HanMcaHuM cTaTb NPUMEHEHbI HACTHO-HAy4Hble METOAbI: GOPManNbHO-IOPUONYECKUN,
CpPaBHUTENIbHO-NPaBOBOM, COLMONOrMYECKMIA, a Takke MeToabl GopmMasibHOM NOrKK (aHa-
N3, CUHTE3, abcTparnpoBaHne, KOHKPeTM3auus, AeayKUnsl, MHOYKLUMS, aHanorus).
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Ana umtupoBaHusa: TepeHTbesa J1.B. YcTaHoBneHve cynebHoM lopucavkumm rno crnopam
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BeepeHue

VHTeHCcUUKaILMA MEXAYHAPOZHOTO TOPrOBOro 000pOTa, MUTpALUs, BO3-
pocue 00beMbl TYPUCTUYECKUX IIOTOKOB U PsJ MHBIX (paKTOpoB 00yC/IOBUIN
aKTyaJIbHOCTb MOJIE/IV YCTAHOBJICHN CyAeOHOI IOPUCAVIKIINN Ha OCHOBE TMOKIX
Ha4a/l C Y4eTOM IIMPOKVUX AMCKPELVOHHBIX OTHOMOYNIT PAaBOIPYMEHUTEb-
HBIX OpPTaHoB. V/IHTerpauyus o01ecTBeHHbIX OTHOLIEHNI B KNOepCpeny JOIOTHY-
TEIbHO MOJJY€PKHY/Ia HECOOTBETCTBME COBPEMEHHBIM BbI30BaM OCHOBAHMIT yCTa-
HOBJ/IEHMs Cy[,eOHOI IOPUCANKIINY, IOCTPOSHHBIX TO/IBKO JIMIIb Ha (PU3MYECKOI
JIOKQ/IVI3aIUYl 97IEMEHTOB CIIOPHOTO IIPAaBOOTHOIIEHVS Ha TOV VIV MHOV Teppu-
TOPUMNL.

B cBs3u ¢ 9TMM MMeEHHO I'MOKMe IOPUCAMKIMOHHbIE NMPUBA3KM (OCHOBAaHUA
YCTAQHOBJIEHNUs CYeOHOI IOPUCAVKIINIA [0 paspelieHN0 TPAaHCTPAHMYHBIX JacT-
HOIIPABOBBIX CIIOPOB) H€MOHCTPUPYIOT OOJBIIYIO CTeIIeHb aJalITUBHOCTY K OTHO-
IIEHVSIM, KOTOPbIe CKIafibiBaloTCs B Knbepmnpocrpanctse. Kak ormern I1. bep-
MaH, Ipy 6e3yC/IOBHOI 3HAYMMOCTHU TE€PPUTOPUATIBHBIX I'PAHNUI] YCTAHOBJIEHVE
IOPUCAVIKIIY TONTBKO Ha OCHOBE IIPUBS3KM OTHE/NIbHBIX 3/IEMEHTOB CIOPHOTO
IPAaBOOTHOIIEHVSI K TOV VI MHOI TEPPUTOPUY He SIBJISIETCS eIVHCTBEHHO BO3-
MO>KHBIM pellleHVieM PUCIUKIMOHHOr0 Borpoca [Bermann P., 2002: 543, 544].

CoBpeMeHHBIII YPOBEHDb 3JIEKTPOHHBIX CPEICTB KOMMYHMKALIMIT KapAHAIb-
HO MeHseT IpeJCTaB/IeHle O IPUCYTCTBUM OTBETYMKA Ha TEPPUTOPUU CTPAHBI
CyZia VJIU O CBSI3Y IIPAaBOOTHOLIEHS C JAHHBIM CYAOM. VICXO[is 13 3TOTO, CTPaHbl,
IIPaBO KOTOPBIX IIpeyCMaTpUBaeT IOPUCANKINOHHbIE OCHOBAHIIS, IIOCTPOECHHbIE
VICK/TIOYUTENBHO Ha TEPPUTOPUAIBHOI JTOKAIU3ALUM TeX WIM MHBIX 9JIEMEHTOB
CIIOPHOTO IIPABOOTHOLIEHVS, BBIHY)X/IEHBI UTH 110 ITYTH MX afallTal[uy K CIel-
ndrke KnOEPIPOCTPAHCTBA.
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B pa6ote M.B. MaxopuHOJ1, TIOCBSIIEHHON BOIIPOCaM KOH(MIMKTA IOPUCHMK-
LIV ¥ KOJUIM3UY IIPaBa B YCIOBMAX KMOEPIIPOCTPAHCTBA, BBICKA3aHO MPEAIIONOKe-
HIIe 0 HEKOTOPOM IIpeyBe/IMYeHNY YHUKAIbHOCTY KMOEPIIPOCTPAHCTBA B JOKTPUHE
BBUJLY TOTO, YTO «IA CHEL[MaICTOB B 0O/TACTy MeXXIYHAPOLHOTO YaCTHOTO IIpaBa
HeT OTKPOBEHMA B TOM, YTO Bpe]l, IPMYMHEHHBIN IPaXXJaHNHOM CTPaHbl A, MOXKET
BO3HUKHYTb B MHOI IOPUCAUKINY, OY/ib TO Ja>Ke MOCPECTBOM CETEBBIX TEXHOIO-
ruit, 160 Bpey| BO3HMKAET He B BUPTYa/IbHOM KIOEePIIPOCTPAHCTBE, & HA TEPPUTOPUN
rocypapcrsa B». ABTOp mosaraet, 4TO A PeryIMpOBaHNUA NAHHBIX OTHOLIEHUI
MEXIyHapO/JHOE YacTHOE IIPaBO Y>Ke PacIliosiaraeT psARoOM MHCTPYMEHTOB B B
KO/UIM3VOHHBIX HOPM, YHU(UKALMYM ¥ TapMOHM3ALUY, CIIOCOOOB pasperieHus
KOHQIUKTA I0pUCAVKINI U lex mercatoria [Maxopuna M.B., 2020: 230-253].

BesycnoBHO, 3¢ deKTUBHOCTD YKa3aHHOTO MHCTPYMEHTapus Ipu BbIOOpe Cy-
JIOM NIPYMEHMMOTO IpaBa K OTHOLIEHVSM, PeaIM3YIIMMCA B KOepIpOCTpaH-
CTBE, HE BbI3bIBAET COMHEHMII. Y Ka3aHHBI IIPOLECC IPOVUCXOAUT B paMKaX OTHO
IOPUCAVIKIINY, TTie TIPAaBOIPUMEHUTENbHBIN OPraH VICIIONb3yeT pa3paboTaHHbIE B
COOTBETCTBYIOI[EM TOCYapPCTBe NPMEMbI U TEXHUKY BbIOOpA IPUMMEHMOTO IIpa-
Ba C CONYTCTBYIOIIMMMU CpeICTBaMy, IO3BOJIAIIIMMIU B M3BECTHBIX IIpefie/iax
OTpaHMYMBATD €ro NpUMeHeHMe. B cBA3M ¢ yeM 37iecb TPYAHO COITACUTBCA C 3a-
pyOeXXHBIMU aBTOpaMy, KOTOPBIE 110J; KOH(GINKTOM IOPUCAVKINIT HOHMMAIOT He
TOJIBKO BBIOOP KOMIIETEHTHOTO CyZia, HO U mpuMeHumoro npasa [Collier J., 2012:
8-10]; [Kebede A., Kassim S., 2009: 38].

[Tpouecc mpuMeHeHNsI MTHOCTPAHHOTO IIpaBa He MOXXeT OBITh HAIpaB/IeH Ha
yMaJIeHe CyBepeHNTeTa JPYIMX TOCYAAPCTB IIpy ompefiesieHnu cepbl TeiicTBIA
CBONX 3aKOHOB. Pea/bHBII KOHQIUKT I0PUCAUKIVI IMeeT MeCTO IPY PelleHN N
HEepPBUYHOTO BOIIPOCA BBIOOPA KOMIIETEHTHOTO Cyfia II0 PACCMOTPEHMIO COOTBET-
CTBYIONIETO Jie/Ia, TOTEHI[MA/IbHO 3aTParuBaloIlero IPUCAUKLINIO U CyBEepEeHUTET
IBYX 1 6071ee TOCyIapCTB.

[TpnHuMas Bo BHMMaHMe c1abplil yHUPUKALMOHHBI Ipoliecc B chepe cymed-
HOII IOPUCAMKINY, IPU3HAHNA M IPUBEJEHNA B UCIOTHEH)e NHOCTPaHHbBIX Cy-
IleOHBIX peIleHMIt, C/IeiyeT OTMETUTDb He CTOIbKO IIpeyBeIYeHle YHUKATbHOCTY
K1OepIpOCTPaHCTBa, CKOJIPKO aKIIEHTMPOBaHMe BHUMaHUA Ha ero crennduxke,
YMHO>Xalo1Iell Ipo61eMy KOH(IMKTA I0PUCAUKIINIL.

1. JlocTynHoCTb MHPOPMaLUU B KNOEpNpPOCTPaHCTBE
KaK OCHOBaHMe YCTaHOBJIEHUS IOPUCAUKLNN

HocrynHocTh MHPOpMALY B KMOSPIIPOCTPAHCTBE MOPOXKAALT CUTYAIMM KaK
OTpUILIATEBHOI I0PUCAUKIMY (KOTZIa HY OIVH U3 CYIOB He cunTaeT cebsi KoMIe-
TEHTHBIM 10 PAaCCMOTPEHMIO COOTBeTCTBYIomero cropa) [[Ilebanosa H.A., 2002:
133-140], Tak 1 MyIbTHIOPUCAMKINU (KOTAAa HECKOTIBKO CY[OB IPMU3HAIOT CeOs
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KOMIIETEHTHBIMM 10 Pa3peIleHNI0 COOTBETCTBYIOIIETO Jle/Ia), YTO B YCTIOBUAX KM-
OepIpoCTpaHCTBA IIPOUCXOANT Yallle BCEro.

JlaHHBI acleKT MOXeT OBITh IPOWUIIOCTPUPOBAH PARXOM NpuMepoB. DaxT
BUPTYaIbHOTO IPUCYTCTBUSA OTBETYMKa ObUT 000CHOBaH B fiene Inset Systems, Inc.
v. Instruction Set, Inc., B KOTOpOM (emepanbHbIll OKPY>KHOII cyf KoHHeKTHKyTa
IIOCTAaHOBWJI, YTO OH 00JIaiaeT HaJyIeXXalleil OPUCAVKIIE) B OTHOILIEHUY OTBET-
gyka Instruction Set ¢ MecToHaxoXxaeHueM B Maccauycerce'. B oTcyTcTBIe MecTa
HAXOJK/IEHVA OTBETYNMKA B IITATe CyAa B BUje oduca U BeIeHN KOMMePUYeCKOil
[esITeIbHOCTY, CyZi Ha OCHOBAHWM JIOCTYITHOCTM COfiepyKalleiica Ha BeO-caiite
OTBETYMKA PeK/IaMbl YCTAHOBUII CBOIO IOPUCAMKIMIO. BbIIO 0TMedYeHO, 4To dakT
VICIIO/Tb30BaHMA BeO-caiiTa 1 TenedOHHON JIMHNN, TO3BOJIAOIIEI OCYIIeCTBIATD
OecrraTHbIe BXOJAIME 3BOHKY 13 mo60it Toukn CIIIA, cBUeTEeNbCTBYET O TOM,
4TO JIMIO JOJDKHO OBUIO TIPeIBU/IETh BO3MOXKHOCTD OBITD IIPVBJIEYEHHBIM K CYIy
moboro mrara. B mocrenyommx genax ¢akT cosfaHusa BeO-caiiTa, JOCTYIIHOTO
JI/15 TIOCeNIeHNA B TOM M/IY MHOM IITaTe, TAK)Ke PaclleHNBAJICA CylaMy B KauecTBe
JIOCTATOYHOTO OCHOBAHMSA /11 YCTAHOBJIEHNA CBOEI I0OPYUCAUKINN®,

AHanornyHeIM 06pa3oM aBCTPAIMIICKUI CYJ, YCTAaHOBII CBOKO IOPMCAVKIINIO B
OTHOLIIEHNY aMepUKaHCKoI1 Kommanuu Dow Jones 6 0ene Dow Jones & Company Inc
v Gutnick’. AMepuKaHCKOe areHTCTBO prHaHCcOBOI MHPopManym Dow Jones omy-
0/IMKOBaJIO B IIEYaTHON 1 OHJIAVIH-BepCUM XXypHana Barron’s, yapegnureneM KoTo-
POro OHa AB/IANACD, CTAThIO O IPMYACTHOCTY MCTI[A, ABCTPA/IMIICKOr0 MarHara JIx.
I'yTHMKa, K Ha/IOTOBBIM MaxuHauusAM. VicTel IpeqbABIUI ICK B aBCTPAIUMIICKIIA CYJL
O 3alUTe YeCTU M JJOCTOMHCTBA IO MECTy CBOETO JKUTENbCTBA. VIHTepHeT-Bepcusa
JKypHala HacuMThiBana nopsagka 550 000 mopmmucymMkos, U3 KOTOPBIX Bcero 1700
6pUm 13 ABcTparmyu. BepXoBHBI Cyl ABCTpasvy ITOCTAaHOBWIL, YTO (PAaKT JOCTYII-
HOCTY Be0-caiiTa ABJIATCSA OCHOBAaHVEM YCTAHOB/ICHNSA I0PYUCAVIKIINY, YTO IIPEJIIO-
JIaraeT BO3MOXKHOCTb (PaKTHUeCKM JIF0O0TO M3fjaTe/Isl OHJIAIH M3JJaHNA IPUBJIeYb K
CyZly B CTpaHaX IPaKJaHCTBa WM MECTOXUTeNbCTBa UCTHOB. CyJ yI0BIETBOPUII
TpebOBaHNA UCTIIA, OTMETHUB, YTO, €C/IM COObITHE B VIHTepHeTe IPONCXOINT OJHO-
BPEMEHHO «Be3J1e», 3TO HE 03HAYAET, YTO OHO MIPOUCXOMUT «HUTTE».

Takum >xe o6pasom 6bUI0 paccMoTpeHO feno eDate* EBpomneiickum cynoM B
(2001) B OTHOIIEHNV OTBETYMKA — ABCTPUIICKOTO PEKIIAMHOTO areHTCTBA, Pa3-
MECTUBIIETO CTaTbl0 B VIHTepHeTe, KOTOpas 3aTparusajaa 4ecTb M JOCTOMHCTBO

! Inset Systems, Inc. v. Instruction Set., Inc. 937 F. Supp. 161.

2 Maritz, Inc. v. CyberGold, Inc., 947 F. Supp. 1328 (E.D. Mo. 1996. At 1330; Humphrey v. Gran-
ite Gate Resorts, hlc., 568 N.W.2d 715 (Minn. Ct. App. 1997) at 721.

> Dow Jones and Company Inc v Gutnick (2002) HCA 56 (2002) 210 CLR 433; 194ALR 433;
77 255.

* EuGH v. 25.10.2011, Rs. C-509/09 and C-161/10, Rn. 42. Available at: https://eur-lex.europa.
eu/legal-content/DE/ALL/?uri=CELEX%3A62009C]J0509 (nara o6pamenms: 05.08.2020)

239



lMpaBo B coBpeMEHHOM MUpe

rpaxgaHnHa ['epmManun. B cBsisu ¢ TeM, 4TO OTBETUYMK OCIAPUBa/T IOPUCAUKIIUIO
HeMmelKoro cypa, Penepanbublit BepxosHbii cyn @PI' obparmncs k EBpomnericko-
MY CY/y € BOIIPOCOM O TO/IKOBAHMUMU II. 3 CT. 5 [Ie/ICTBOBABIIIETO HA MOMEHT PacCMO-
TpeHMA cypioM Pernmamenra bproccens I B pegakuum 2001 r., KOTOpPbIiL ITpefycMa-
TPUBAJI YCTAaHOBJIEHME IOPUCAVKIVI IO CIIOPaM, BBITEKAIOIINM 13 TPaKIaHCKIX
IIPaBOOTHOLIECHMIA, Je/TMKTOB Y KBa3WIE/MNKTOB, B CylaX rocyfapcTs-wieHoB EC,
Ha TEPPUTOPUM KOTOPBIX ObII NMPUUYMHEH WM MOXET OBITh IPUUYMHEH yiepo.
ITeper cymoM GBI TOCTAB/IEH BOIIPOC, MOXKET /I 3asIBUTE/Ib 0OpaIaThCA B CyJL HA
omeparopa BeO-caiiTa B CyJ| K&X/JOr0 TOCyAapCTBa-YIeHa, I7ie JaHHBIl BeO-caiiT
JIOCTYIIeH, B HE3aBUCUMMOCTHM OT MeCTa HaXOX/EeHNsS OllepaTopa, Wiy CyfeOHas
IOPUCAVIKIVA TOCYJapCTBa-4IeHa, B KOTOPOM OIlepaTop He HaXOAuTcs, Tpebyer
KaKOJ1-1100 CBA3Y C STUM TOCYAAPCTBOM?

EBpomerickmit ¢y IOCTaHOBWIL, 4YTO II. 3 CT. 5 PerlaMeHTa JO/DKEH TOJIKOBATh-
Cs1 TaKMM 00pas3oM, 4TO B CIydae IpefioaraeMoro HapyIeHus pas Jnia mno-
CPeICTBOM KOHTEHTa, pa3MelleHHOTo B JIHTepHeTe Ha Beb-caliTe, INIIO, CUNTA-
Iolllee, YTO €ro IpaBa ObUIM HapYIIEHBI, MMeeT BO3MOXHOCTb IOZIATh MCK B CYJ
roCyfapcTBa-YwieHa MeCTa yIPeKAeHNs M3aTe/IbCTBa JaHHOTO KOHTEHTA VIV CYT
rOCyJapCcTBa-4IeHa, B KOTOPOM 0a3upyeTcs LIeHTP MHTEPecoB M3JaTeIbCTBa, a
TaKXKe B CY/Ibl KXJOTO rOCY/lapCTBa-wIeHa, Ha TePPUTOPUM KOTOPOTO KOHTEHT,
pasMelieHHbI B VIHTepHeTe, BocTyneH win 661 focTyneH. [Ipu aToM cyast 06-
JTaflal0T IPUCANKIMEI TONBKO B OTHOIIEHNN yiiep6a, IPUYMHEHHOTO Ha TePpu-
TOPUM FOCYAPCTBA CY/a, PACCMATPUBAIOIIETO COOTBETCTBYIOLIEE JIETIO°.

B oTmenbHYI KaTeropuio ciaefyeT BBIENTD CIIOPbI B OTHOLIEHNY HE3aKOH-
HOTO VICIIO/Ib30BAaHNsA Pe3y/IbTaTOB MHTE/UIEKTYa/IbHOI JIesTe/IbHOCTY. XOTA Ipa-
BOBOE PETy/IMpPOBaHNe MHTEIEKTYaTbHO COOCTBEHHOCTU CTPOUTCS Ha OCHOBE
IPUHINIIA TePPUTOPUATIBHOCTY, IPEIIO/NATaoI[ero OrpaHNYeHNe [eiiCTBUA
IpaBa IpefieNiaMii TOTO TOCYAapCTBa, Ha TePPUTOPUM KOTOPOTO BO3HUK OOBEKT
VHTE/UIeKTya/IbHbIX IIPaB, OPUCAMUKIUA CYJIOB TEM He MeHee TaK>Ke YCTaHaB/IMBa-
JIach Ha OCHOBE JOCTYITHOCTV COOTBeTCTBYyIomelt nHbopmanym. Tak, B gene SG2
v. Brokat Informationssysteme GmbH (1996) Bnagenern ¢ppaHIy3cCKOTO TOBapHO-
rO 3HaKa IPebsABMI UCK BO PPAHIIY3CKUII CyZ, O HEIIPAaBOMEPHOM JICIIONTb30Ba-
HUJ CBOErO TOBAPHOTO 3HAKAa HEMEI[KMM OTBETYMKOM Ha HEMEI[KOM Bel-caiite
[Bettinger T., Thum D., 2000: 170]°.

XoTs1 HeMeLKNIT OTBETYMK HUKOT/ja He IIPOfiaBajl CBOMX TOBapoB Bo OpaHijun
U YICIIO/Ib30BAJI 3Ty MapKy TOJIbKO Ha CBOeM HeMeIIKoM BeO-caiite (brokat.de), cyn
®paHIMM YCTAHOBMI CBOIO IOPUCAUKIVIO B OTHOLIEHVUM JAHHOTO Jiella B COOT-
BETCTBUU €O CT. 5 (3) Bproccenbckoil KOHBEHIMY IO BOIPOCaM IOPUCAUKINA U
IPUHYAUTETbHOTO UCIIOTHEHNA CyIeOHBIX PeIleHNiT B OTHOLIEHNMN TPasKIaHCKIX

> Tam xe.
¢ SG2 v. Brokat Informationssysteme Gmbh, Nanterre Court of Appeals, October 13, 1996.
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¥ KOMMep4YecKyx cropos 1968 r.)”. B 060cHOBaHMe CBOETO pelleHNs CYf YKasall,
4TO IOPUCAVMKINA PPAHIIY3CKOTO Cyfla PaCIIPOCTPAHAECTCS Ha TAHHBI CIIOP BBULY
TOrO, 4TO V/IHTepHeT MMeeT I/100a/IbHBII XapaKTep U JOCTYIIHA, B TOM YICIIe ITOJIb-
3oBarenaM Bo PpaHIMM, COOTBETCTBEHHO, HapylLIEH)e IIPaB Ha TOBApPHbIN 3HAK
UIMeJIo MecTo Ha Teppuropyy Opannym?®.

Kanapcknit ¢y ¢akT [OCTyIIa K cailTy, Ha KOTOPOM ObUI pa3MellieH TOBapHBIl
3HAK KOMIIaHUY, 3aperucrpuposanHoii B CIIIA, Tak)Ke cuen OCTaTOYHBIM OCHO-
BaHMEM JI/I YCTAaHOBJIeHUA I0pUCAUKUNMM B fiene HomeAway.com, Inc. v Martin
Hrdlicka®.

B nene Twentieth Century Fox Film Corp v. iCraveTV, et al, paccMOTpeHHOM B
okpyxHoM cyge CIIIA'", amepukanckas kommanus Twentieth Century Fox Film
Corp nipeybABIUIIA MICK B CBA3M C HapyIlleHMeM aBTOPCKUX IIpaB U IIpaB Ha TOBap-
HBIJ 3HAK K KaHA/ICKOJ KOMIIAHUM, BEAYIEl TPAHCIALMIO TEIEBU3MOHHBIX IIPO-
rpaMM Ha BeO-caliTe. KaHaickass KOMIIaHMA yIaBIMBaIa CUTHAT IIepefiauyl Ipo-
TpaMM IIOCPE[iCTBOM aHTEHH, PETPaHC/IMPOBANa, a 3aTeM OLU(pPOBBIBAIA €TI0 C
IIOMOIIBIO IIPOTPAMMHOTr0 obecrniedeHnA U pa3Melnana Ha caiire iCraveTV.com.

PeTrpancnanma BeljaTeIbHbIX CUTHAIOB JOIYCKA/lIACh KaHAICKMM 3aKOHOM O
pamuocssiu (1985 B pen. 2010)" Ha Trepputopun Kanazpl, HO 3amnpenianach MHO-
CTpaHHBIM 3aKOHOJIATEe/IbCTBOM, B CB:A3M C 4eM iCraveTV orpaHM4mI UCIIOIb30-
BaHIe CBOero caiita xurenamu Kanansl. [Ipyu nepsom nmocemennn caiira 1monb30-
BaTe/I! JO/DKHBI ObUIM BBECTU TPEX3HAUHBIN KaHA/ICKUIT KOJ| 00/1acTH, OTMETUTD
Ha caiiTe oKHO «fI B KaHaze» 1 cormacuTbes ¢ ycmoBUAMM UCNIONb30BaHMA. Tako-
IO pojia OTpaHMY€EHNA JIETKO IPEOJO/IEBA/IIICh MHOCTPAHHBIMY T10/Ib30BATE/IAMM,
HOCelleH)e KOTOPBIX COCTaBIIANo 45% Tpaduka Beb-caiira.

Komnaumsa Twentieth Century Fox Film Corp nobupanach IpenBapuTeNIbHO-
ro cymeOHOro 3ampera B Ie/IAX NPefOTBPAIIEHN HapyIIeHNA aBTOPCKUX IIpaB
U TIpaB Ha ToBapHbIil 3HaK. IIpencrasureny komnanun iCraveTV yTBepXpanu,
9TO MX JIeVICTBYA ObIIM 3aKOHHBIMY B KaHaje 11 4TO caiiT He OBUI OpMEHTHPOBAH

7 Bproccenbckast KOHBEHIINA 10 BOIIPOCAM IOPUCAUKIINY Y TIPUHYAUTEIBHOTO MCIIOTHEHNSA CY-
IeOHBIX pelleHniT B OTHOIIEHMN TPaXXJAHCKUX ¥ KOMMepUecKrx cropos (27.09. 1968) // BectHuk
Bsiciiero Ap6urpaxkuoro Cyna Poccniickoit @epeparun. CrieninanbHoe mpuioxenne. 1999. Ne 3.
C. 196.

8 SG2 v. Brokat Informationssysteme Gmbh, Nanterre Court of Appeals, October 13, 1996.
Available at: http://is.muni.cz/do/1499/el/estud/praf/js09/kolize/web/pages/judikatura-brokat.html
(mata obparmenms: 10.11.2020)

° HomeAway.com, Inc. v. Martin Hrdlicka case (2012). Available at:http://decisions.fct-cf.gc.ca/
fc-cf/decisions/en/item/61674/index.do (mara obpamenns:17.10.2020)

1 Twentieth Century Fox Film Corp v. iCraveTV. 2000 WL 255989 (W.D.Pa). Avail-
able at: https://studylib.net/doc/7905961/twentieth-century-fox-film-corp.-v.-icravetv (mara o6pa-
menna:17.10.2020)

' 3akoH o pagnocsssu Kanagsr (Radiocommunication Act (R.S.C., 1985, c. R-2)). Available at:
https://laws-lois.justice.gc.ca/eng/acts/r-2/(naTa obpamenns: 19.11.2020)
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Ha >xutenert CIIA. Cyp 3aKkmo4mI, YTO OTBETYMK TEXHUYECKU HE B COCTOSAHUU
IpeJOTBPATUTh JOCTYII aMepuKaHles 1 npennucan iCraveTV mpekpaTuThb Hesa-
KOHHYIO Ilepefjady Te/leBU3MOHHbIX curHanoB B CIIIA yepes VHTepHer.

Kak BuHO 13 IPMMEpPOB CIOPOB, BOSHUKAIOUINX M3 KOMMEPUYEeCKIX OTHOLIe-
HUII CTOPOH, U3 OTHOIIEHNI B cepe MHTE/UIEKTYaIbHOI COOCTBEHHOCTH, @ TAKXKe
JieJT O 3allNTe YeCTH U JOCTOMHCTBA, CY/bl, KaK IIPaBIJIO, PYKOBOJCTBOBA/IUCD IIPK
YCTaHOBJICHUY CBOET OPUCAMKIVN (PaKTOM JOCTYITHOCTY MH(OPMALINY Ha Teppu-
TOPUY TOCYAAPCTBa cyAa. Takoil mogxoy IpefonpesenieT HeoOX0AMMOCTb IOCTa-
HOBKJ BOIIPOCa, MOXeT /I (paKT IPOCTOTO AOCTYIIAa K MHPOPMALVM, pa3MelleHHO
B KUOEPIIPOCTPAHCTBE, AB/ATHCA OCHOBAHVEM YCTAHOBJICHMA IOPUCAMKLINY CyAa
TOCYHapCTBa, C TEPPUTOPUM KOTOPOTO OCYIIECTB/IAECTCS HAHHBIN JOCTYIL, ¥ B KAKOM
clIydae HOCTYHHOCTb MHpopManuy B CeTy MOXKeT OTpaXkaTb IIPMHINUII IIPOsIBIIe-
HIIA TECHOV CBA3M 57IEMEHTOB IIPAaBOOTHOIIEHIS ¥ TOCYAapCTBa Cyfia?

[TpenmyIecTBeHHO BHYMaHNe UCCIeIOBATeIel IIPY paCCMOTPEHNM BOIIPOCOB
Cynie6HOII IOPUCAMKIUY 10 CIIOPaM B KMOEpIPOCTPAHCTBE KOHIIEHTPUPYETC Ha
3aKoHOfaTenbcTBe 1 cymgebHol npaktuke CIIA. Illupokue ocHOBaHMSA YCTaHOB-
nenus cyge6Hoi opucpukuyy B CIIA, chopMupoBaHHbIe 33/{0O/IT0 1O Pa3BUTUA
KIOepIIPOCTPAHCTBA, BBI3BIBAIOT MHTEPEC B KOHTEKCTE UX MPUMEHEHMs K OTHO-
IIEHNAM B IM(POBYIO SIIOXY.

Ilns Toro, uTo6sI cynpr mtaToB CIIIA MOrIM paccMaTpuBaTh CIHOPBI € YIACTH-
€M MHOCTpPAHHBIX /NI, B TOM 4YMC/Ie KOTAA JMCTel] MpefbAB/IAeT MICK MHOCTPAaH-
HOMY OTBETYMKY, OHV JIOJDKHBI 00J/IafiaTh IMEePCOHANBHON opucaukiueit. Ilep-
COHa/IbHAs IOPVICAUKINA ONIPee/AeTCs MONM0KeH)eM O HajjleXallell IpaBoBoil
npouenype, npegycMorpenHoit B Koucturyuyn CIIA u cr. 4 epepanbHbIX pa-
BIJI TPaXAAHCKOTO cyporpousBopacTsa (Federal Rules of Civil Procedure), B coOT-
BETCTBUY C KOTOPBIMU (pefiepa/ibHbII MapIliajl WIN MHOE YIIOTHOMOYEHHOE JINI0
MO>KeT BPy4aTh CyJeOHble JOKYMEHTBI OTBETYMKY JIMIIb B IIPeie/laX TOTO LITaTa,
B KOTOPOM Yupex/ieH defiepanbHbIi cyy 2.

OBOMIOIMOHNPOBaHIE AMEPUKAHCKIX IOPUCANKIVOHHBIX IIPABII OT TEPPUTO-
PMA/IbHO 3aKPEIUICHHBIX IIPYHIVIIOB YCTAHOBJICHVA IOPYCANKINY, HA OCHOBE KO-
TOPBIX TOCYAPCTBa 00/IaAI0T IIOTHOV BJIACTBIO TOJIBKO B IIPeJie/IaX CBOMX TePpU-
TOPMA/IbHBIX TPaHMNL], HO 3aKpeIUIeHNs I'MOKIX OCHOBAHWIT IOPUCAUKLINY MOKHO
IPOW/UIIOCTPUPOBATh Ha OCHOBE CyHeOHBIX fiesl, paccMoTpeHHbIX cyfamu CIIIA:
Pennoyer v. Neff® u International Shoe Co. v. Washington'*. B nene Pennoyer v.

"2 Federal Rules of Civil Procedure. Available at: https://www.uscourts.gov/sites/default/files/
federal_rules_of_civil_procedure_dec_1_2019_0.pdf (mara obpamenus: 12.08.2020); Konctury-
st CIITA. Available at: http://www.loc.gov/rr/program/bib/ourdocs/Constitution.html (gara 06-
pamenns: 12.08.2020)

3 Pennoyer v. Neff, 95 U.S. 714, 720 (1878). Available at: URL: https://supreme.justia.com/cas-
es/federal/us/95/714/ (mara o6pamenns: 12.08.2020)

' International Shoe Co. v. Washington, 326 U.S. 310 (1945). Available at: URL: https://caselaw.
findlaw.com/us-supreme-court/326/310.html (gara o6pamenms: 12.08.2020)
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Neff (1878) Bepxosubiii cyn CIIIA mocTaHOBWI, 4TO CYJI He BIIpaBe OCYIIeCTBIIATH
IOPUCANKIIUIO iN personarm B OTHOIIEHNN OTBETUMKA, HAXO/AIIETOCH 3a IIpefierna-
MU TEPPUTOPUN JAHHOTO IITATa, B CWIy IPOTUBOPEYNsI IPUHIUITY HaflIeXKallel
IIpaBOBOII poLeRypsl, chopmymposanHoMy B Korcturyrun CIIA.

Hamnporus, B nene International Shoe Co. v. Washington (1945) teppuropu-
QJIbHBII IPVHIVII YCTAaHOB/ICHNS I0PUCAUKINIA IIEPEXXII IIepBOe IePeoCMBbICTIe-
H1e. /IMEHHO B TaHHOM Jie/le OCHOBAHMA YCTAaHOBJIEHNA IOPUCANKIUY (coTrmacue
OTBETYMKA Ha IOfYMHEHNe ero IOPUCAUKIUY JAaHHOTO CYAa, MeCTO >KUTENIbCTBA
OTBETYMKA [I0 MECTy PaCCMOTPEHM fief1a, GU3NdecKoe MPUCYTCTBUE OTBETYNKA B
IITaTe, B KOTOPOM PacCMaTPMBAETCA [1e/I0, B MOMEHT BPYYeHUS ITOBECTKM) OBLIO
JIOTIOJTHEHO 4eTBEPTBIM OCHOBAHMEM IEePCOHAIBHON IOPUCAUKINY — HPUHIIN-
IIOM MUHVMAa/IbHBIX KOHTAKTOB. [10J] MUHMMa/IbHBIMM KOHTAKTaMy ITIOHMMAETCS
HeoOXOIMMOe 1 JOCTATOYHOE KOIMYeCTBO KOHTAKTOB CO LITATOM OTBETYMKA, KO-
TOpPOE IIO3BOJIAET CYy PAaCCMAaTPUBATh COOTBETCTBYIOLIEE [Ie/I0 TPV COOIOIeHNN
IPUHIINIIA HaJjIeXallell IpaBoBOIl IpoueAypsl («due process»).

BrniocnencTBum Kputepuii, MO3BOMAIIINI YCTaHABINBATh IEPCOHANBHYIO
IOPUCAMKIINIO B OTHOIIEHUY OTBETYNKOB-HEPE3UAECHTOB, €C/IN X HeATEeTbHOCTD
KakKuM-7m60 o6pa3oM CBsi3aHa CO LITATOM CY/a, ITOJYYWI Ha3BaHMeE <IIPaBU-
na pnuHHON pyku» (long-arm statutes). B m. (k) (1) cr. 4 ®epepanbHbIX IpaBuI
TPaXJJAHCKOTO CY/IOTIPOM3BOJACTBA YKA3aHO, YTO YCTAaHOB/IEHME IOPUCAVIKIINN B
OTHOILIEHUY OTBETYMKA, HAXOJAIIETOCS 3a Ipefie/laM LITaTa, BKIOYaeT B cebs
JiBa BOIIPOCA: IO3BOJIACT JIV IIPABWIO AJIMHHOV PYKU OCYILIeCTBUTD IOPUCAUKIIUIO
B OTHOIIEHMM OTBETYMKA V1 He HAPYIIAeT /I YCTAHOBJIEHE IepCOHATBbHOI I0pIC-
AVIKIIUY IPUHINII HaflIeKall[ell IIpaBoBoil ponenypsr'. CefyeT OTMETUTb, 9TO
criennduKa yTBEpK/IeHIA aMEePUKAHCKVMMIU CyflaMI CBOeJ IOPUCAMKIINI OL[eHM-
Ba/IaCh B JOKTPMHE B Ka4ecTBe Ype3MepHOIL, B OOJIbIlell CTeIeHN XapaKTepHO
11 ppaHIy3CKUX CYZOB, YCTAaHABIMBAIOIX IOPUCAMKIINIO ITO IPUHIIUITY TPaXK-
OAaHCTBA'S.

ITomxox, OpMEHTMPOBAHHBI IIPEUMYIIECTBEHHO Ha JMCTLA, B JOKTPUHE 00D-
SCHAETCS NPABOBON KY/IbTYPOIL, COLMaTbHBIMU (aKTOpaMM, CIOXKVBIIVMUCS B
CIIIA, B Bujie CTUMYIMPOBAHVS JINIL 110 OOPAIEHNUIO B CYAbI, 3aMHTEPECOBAHHO-
CTBIO O0IIECTBA B JOCTVKEHN CITPABE/IMBOCTY IOCPEACTBOM CyeOHOro pas3om-
parenbctBa u T.11. [Michaels R., 2006: 1024]. IIpuxumas Bo BHUMaHue, 9TO O/00-
HbIJI TIO/IXOJ] CTABUT OTBETUYNKA B HEOIPAB/JaHHO HEBLITOJJHOE TI0/I0XKEeHNe, TOTA
KaK JCTeI] IO/Ty4aeT BO3MOXXHOCTb BbIOOpa Hamboree yoOHOTO cyha 1 IpaBo-
HOPS/IKa, B aMEPUKAHCKOI CyeOHOII IIpaKTUKe ObUIM pa3pabOTaHbl MEXaHU3MBI

!5 Federal Rules of Civil Procedure; Koncrurynna CIIA.

'* Dinwoodie G.Private International Aspects of the Protection of Trademarks, WIPO Doc.
No. — WIPO/PIL/01/4. 2001. P. 15. Available at: https://works.bepress.com/graeme_dinwood-
ie/37/ (mara mocryma: 04.03.2020)
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10 OTPAHNYEHNIO IOPUCAMKLINN CYy[OB IITATOB. [I/151 rocyjapCTB, alal TUPYIOIINX
OCHOBAHV YCTaHOBJICHN S IOPUCAVIKIIVIV IPYMEHNUTEIbHO K CIIOpaM B KubepIipo-
CTPAHCTBE, YKa3aHHbIe MEXaHM3MbI 0€3yC/IOBHO IHTEPECHBDI.

2. YcTaHoBneHue iopucaukuum cyaos CLUA
B OTHOLUEHUM CNOopoB B chepe HTeNnneKTyasnbHoOMn
COOCTBEHHOCTH

13 Bcero xpyra CIopoB, BBITEKAIOIINX 13 AeMMKTHBIX OTHOIICHMII B K1bep-
IPOCTPAHCTBe, Harbosiee pacpoOCTPaHEHHBIMM ABJIAIOTCSA CIIOPHI B chepe MHTeN-
JIEKTYaJIbHON COOCTBEHHOCTH. [laHHOE 00CTOATE/IbCTBO OOYCTIOBIEHO Pa3BUTIIEM
COBpEMEHHBIX MH(OPMAILMOHHBIX TeXHOJIOTWIA, [IeTAIONIMMI BO3MOXKHBIM CO3-
JlaHMe KOIMIi, 10 Ka4eCTBY He YCTYHAIOIVX OPUIMHA/Ty, MTHOBEHHYIO Ilepefady
06'beKTOB, COflep>KaIIIX Pe3y/IbTaThl TBOPUECKOII IeATeTbHOCTH, @ TAKXKe pa3Me-
IIeHMe JAaHHBIX 00bekToB B CeTn. CBOOOIHBIN ZOCTYII K COOTBETCTBYIOIINM 00D-
eKTaM O0YC/IOB/IMBAeT ITOCTAHOBKY BOIIPOCA, KAKOIl CyJ BIIpaBe OCYLIECTB/IATDH
IOPUCAMKIINIO: CYJl CTPAHBI, I7ie pasMelljeHa TaKas MHPOPMAIV, Cyfl CTPAaHbI Me-
CTa HaXOXXJIEHNA COOTBETCTBYIOIIET0 000PYLOBAHNA, IPELOCTABIAIOIIETO JOCTYII
K TaKoll MHPOpMaINM, WIN CYJ, CTPaHbl, C TEPPUTOPUM KOTOPOII OCYIIeCTB/ICH
IIOCTYTI K laHHO¥ MH(OpManum.

I[Ipu ycTaHOBIEHNMM CYyReOHOI IOPUCAMKIVN B OTHOLIEHN! TOBAPHBIX 3HAKOB B
CIIIA, xaK IpaBUIIO, UCIONIb3YeTCSA TEPPUTOPUAIBHBII TOAXO,  IMEHHO KOMIIe-
TEHIIVA Cyfla TOTO LITATa, Tje HapylleHbl IIpaBa Ha TOBAPHBIN 3HAK ITPaB006/Ia/ia-
tens. B coorBercTBuy ¢ §1121 3akona CIIIA o ToBapHbIX 3HaKax (3akoH JIaHXa-
ma — Lanham Act, 1946), koTopsiii BkatodeH B I71. 22 Kopexca CIIIA, cynpr CIIIA
00/1a/]al0T VICK/TIOYNTENbHON I0PUCAUKIINEN B OTHOLIEHNN ITATEHTHBIX CIIOPOB, a
TaK)Xe CIIOPOB, BBITEKAIOLIVX 113 TOBAPHbBIX 3HAKOB'".

K omnoMy 13 Hambosee CIOXKHBIX Jie/l IO CIIOPAaM O TOBapHBIX 3HAKaX CTa-
no meno Maritz, Inc. v. CyberGold, Inc, B KOTOPOM BBIACHATACH BO3MOXKHOCTD
YCTQHOBJIEHVS IOPUCAMKINM Cy/la Ha OCHOBAHUY JJOCTYIHOCTM BeO-CailToB, CO-
fiepKallX peKTaMHyl0 MH(OpMalNIO, HapPYLIAIOLIYIO IIpaBa IpaBoobiasjaTesns
tToapHoro 3Haka'®. Kommanusa CyberGold, nakopnopuposannas B Kamndop-
HUM, OKa3bIBajIla PeK/IaAMOJIaTe/IAM YCIYTU II0 PacChUIKEe COOTBETCTBYIOLIEH pe-
K/TaMbl 3afHT€PECOBAaHHBIM ITO/Ib30BATENIAM, CIMCKaMM KOTOPBIX pacriojarana
kommaHuA. B satux nenax CyberGold cosmana Be6-caiit www.cybergold.com pna
IPOJBIDKEHNA CBOUX OymymMxX oHIaiH-yCIyr. Panee yem kommanusa Cybergold

17 Available at: https://www.bitlaw.com/source/15usc/1121.html (gara o6parenns: 18.10.2020)

'8 Maritz, Inc. v. CyberGold, Inc., 947 E. Supp. 1328 (E.D. Mo. 1996). At 1330. Available at: URL:
https://law.justia.com/cases/federal/district-courts/FSupp/947/1328/1453704/ (mata oObpaueHns
17.03.2020)
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3aIlyCTM/Ia CBOJM CaiiT, yYpeXJeHHasd B mrTare Muccypu xopnopauusa Maritz
IpejIarajia UAeHTUYHbIE OHIAH-YCIYTY Yepe3 COOCTBEHHBIN BeO-callT www.
goldmail.com.

C momeHTa cospfanus kommanueit Cybergold Be6-caitta u3 311 obparennit
nonb3oBaTenell Vinrepuera 180 npuxogunocs Ha Muccypu. Komnanua Maritz
peabABIIA UCK K KamdopHuiickoit kommanun Cybergold B cyn Muccypu, oc-
HOBaHMeM KOTOPOTO ABW/INCh HapyILIeHVe ITPaB Ha TOBAPHbIN 3HAaK 1 Helobpoco-
BecTHasA KOHKypeHIyA. Cyz Myccypy IIOCTaHOBWII, YTO OH 00J1afjaeT IIepCOHab-
HOJl IOPMCAUKIVEN Ha OCHOBaHMM TOro, uTo Cybergold mcnonb3yeT TOBapHBIN
3HaK, CXOJIHBII /IO CTETIEHN CMENIEHNS C TOBAPHBIM 3HAaKOM KoMIanum Maritz Ha
CBOMIX OHJIAJH-CePBUCAX, KOTOPbIE MOTYT OBITD IOCTYIIHBI TOTpebuTenaM B Muc-
cypu depe3 VurepHer. Takum 06pa3oM, OCHOBaHMEM IOPUCAMKIINY CTAIN SKC-
TeppPUTOPMAIbHbIE ITOC/IE/ICTBUA NEMICTBUI OTBETYMKA B BIU/I€ 9KOHOMUYECKOTO
yiep6a xommanvy Maritz".

JlaHHOe fie/10 BBI3BIBAET MHTEPEC TeM, UTO CyJl, YCTaHaB/INBasA CBOIO IOPUCIMK-
IIVI0 HA OCHOBAaHMM MUHMMAJbHBIX KOHTAKTOB B COOTBETCTBUM C IIpaBUIaMMU
HaJJIeXKaIero IpoLecca, IPUMEHNWI IIATUYaCTHBIN MOAX0H. Bo-mepBpIX, Xapak-
Tep U IpUPOfia KOHTAKTOB C COOTBETCTBYIOLIMM LITaTOM cyAa. HecmoTps Ha ToO,
uro CyberGold oxapakTep13oBaa CBOIO JIeATeIbHOCTb KaK IOJiep>KaHue «Iac-
CMBHOTO BeO-caliTa», ee Lie/Iblo ObII OXBaT BCeX ITO/Ib3oBaTenell VIHTepHeTa He-
3aBUCYIMO OT X MeCTa HaX0X/eHMsA. Bo-BTOpBIX, KOMMYECTBO 3TUX KOHTAKTOB —
CyberGold nepenaBana nHGOPMALMIO O CBOMX YCIyrax B Muccypu IpuMepHO
131 pas. B-TpeTbux, ycTaHOB/IEHNE CBA3M MEX/y OCHOBaHMEM MCKa U COOTBET-
CTBYIOIIMMY KOHTAKTaMU — OCHOBAHMEM JICKa SABWICA yiiepO, MpUYMHEHHBII
VICTIY B P€3y/IbTaTe MICIIOIb30BAHNA OTBETYMKOM €T0 TOBAPHOTO 3HAKA HAa CBOEM
BeO-caiiTe. B-yeTBepThIX, 3aMHTEPECOBAHHOCTD IITATA CyAa B pa3pelleHNy 3TOTO
lefla B OTHOIIEHNY CBOMX Pe3NieHTOB — CYyJ ITaTa Muccypu MMen MHTepecC B
paspelIeHNny JaHHOTO Jea, YTOObI OIpeie/INTh, HAPYIIAITCsA I IIpaBa KOMIIa-
HUM LITaTa Ha TOBAPHbIN 3HAK. B-TIATHIX, yTOOCTBO CTOPOH — paccMOTpEHMe CII0-
pa B Cyie MCTIIA He ABJIA/IOCh OOPEMEHNTEIbHBIM JI/ISl OTBETUYMKA B COOTBETCTBUMN
C TPaUIVIOHHBIMY MTOHATHAMM Y€CTHOJ UTPbI U HAJIIeXKAIIETo IPaBOCyAMA™.

YKasaHHOe JIe/I0 TaK)Ke IPMMeyaTe/lIbHO TeM, YTO OTBETUMKMU-Hepe3y/IeHThI
ObUIM TIPUBJIEYEHBI K CYAy TO/IBKO Ha OCHOBAaHMU HA/IN4YUA PEKIAMHOTO BeO-
caiiTa, JOCTYIIHOTO /Il pe3VIeHTOB IuTaTa Cyfa. XoTA ucrel] (Kopropauus-He-
Pe3NIeHT) He 3aK/I0Ya/l HUKAKUX JOTOBOPOB C KOMITAHMEN OTBETUYMKa, (PaKT mo-
CellleHuI BeO-cailTa CTa/l OCHOBAHUEM /I YCTAaHOB/ICHNA I0PUCAUKINA Cya IO
MECTY HaXOXXJeHUsA KOMIAHUM-UCTIA. Y A3BUMOCTD JAHHOTO IIO/IXO/ja 3aK/II0Ya-
JIachb B CHOCOOCTBOBAHUM CO3[JaHMA CUTyauun forum shopping, Korza MCTel] Ha-

¥ Ibid.
2 TIbid.
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Jie/ieH IIpaBOM BbIOOpa Haybosiee IpuBIeKaTe/IbHON OPUCAUKINI. B 60mee mo3z-
HUIX JIe/IaX IOCTYITHOCTD Be0-caiiTa He ObUIa IpM3HAHA B Ka4yeCTBEe OCHOBAHVI JIIS
YCTaHOBJICHUA CyfIeOHOI IOPUCANKIIUIL.

B mene Cybersell, Inc. v. Cybersell, Inc B cBA3U ¢ HapylleHueM IIpaB Ha pe-
3y/IbTAThl MHTE/IEKTYa/IbHOI AeATe/IbHOCTHU CYJ, OTKa3al B CBOEJ IOPUCAMUKIINN,
OTMETUB, YTO «B IIPOTMBHOM C/Iy4ae Kakfas >kanoba, BO3HMKAIOLIAA B CBA3M C
IpefIo/IaraeMbIM HapyllleH/eM IIpaB Ha TOBApHBIN 3HaK B VIHTepHeTe, aBTOMa-
TUYECKY IIPUBENET K IIEPCOHATIBHOM IOPUCAUKIINIA, T/e ObI HU HAXO[UIOCh OCHOB-
HOE MECTO IeATeIbHOCTY UCTIIa»2!,

B nene Bensusan Restaurant Corp.v. King. cyJ TakXe OTKasal B CBOEI I0pIC-
mukuuu. Branenen pecropana «The Blue Note» B Hpio-Vlopke Bo36yamn uck o
HapYLIEHUV IIpaB Ha TOBApPHBIl 3HAK U O HEJOOPOCOBECTHOV KOHKYPEHIMM B
cyne Hpio-Vlopka poTus ynpasnsomiero ky6oM Moj TAKMM ke HasBaHUeM —
pesupenTa mrata Muccypnu®. Ha caiite kny6a B Muccypu «The Blue Note» ocy-
IeCTB/IANACh peKlaMa MY3bIKaJIbHBIX IIPEACTAB/ICHMII, a TakoKe IOCEeTUTEISAM
pejyIaranoch npuobpectu 6unerst no tenedony. Ilpu 3ToM HONTy4nTh OMIETHI
IIOCETUTENV MOIJIV TOBKO HEITOCPEACTBEHHO B Kitybe Muccypu. Kpome Toro, Ha
BeO-caiiTe KIyba MMeIoCh NpeRynpexeHne, 4To He clefyeT myrath kiuy6 «The
Blue Note» c pecroparom «The Blue Note» B Hoio-Vopke.

Cyp cder, 9TO TONMBKO MU GaKT pasMelleHNs peknaMbl B VIHTepHeTe He sB-
JIAETCSA JOCTATOUHBIM JJIA1 YCTAHOBJIEHVS IOPUCAVMKIINN Cy/ia ITO MPABYITY J/ITHHO
PYKM U He COOTBETCTBYeT IPUHIINITY HafyIexxalero npouecca. Cyz HOCTaHOBUIL,
4TO BeO-cailT Kiry6a B Muccypu He SIB/ISI€TCS IPETIOXKEHIEM O IIPOjaKe IPOAYK-
ta B Hplo-Vopke, Brazenel; kay6a He y4acTBOBaA B TPAHCTPAHUYHOI TOPTOBie
Yl COOTBETCTBEHHO He MOT O)XMJATh, YTO €ro BeO-cailT 6yfeT MMeTb IOCTIeACTBUA
B Hpbto-Vlopke. OcBejoMIeHHOCTD Biafienblia Kmyba B Muccypu o pectopane B
Hbio-Vopke He ABNISAETCA JOCTATOYHON /171 YCTAHOBTIEHUS TUYHOl IOPUCAMKIINN
B cynie Hoio-Vopka?.

B 6onee nospuux penax (Grober v. Mako Products, Inc.) cyn Tak>Ke He IIPUHMN-
MaJI B Ka4eCTBe OCHOBAHN:A YCTAaHOB/ICHNA IOPUCAUKINY caM (aKT pasMelljeHNs B
Cetn pexnampr*. PagmelnieHne BUfeOpOINKOB B BUeO-XOCTUHTe Youtube Takxe
He IIPU3HABAJIOCh JOCTATOYHBIM OCHOBAHVEM YCTAaHOBJIEHV CyeOHOI I0OPUCANK-
LIVIM, TIOCKOJIbKY, KaK YCTaHOBUJI CYJ, JAaHHBIII BUI€O-XOCTVHT VIMEET ITacCCYBHBII

! Cybersell, Inc. v. Cybersell, Inc., 130 E3d 414, 420 (9th Cir. 1997). Available at: https://h2o.
law.harvard.edu/cases/3207 (mata obpamenns: 14.09.2020)

22 Bensusan Restaurant Corp. v. King, 126 E3d 25 (2d Cir. 1997). Available at: https://law.justia.
com/cases/federal/appellate-courts/F3/126/25/497864/ (mara obpamienus: 12.04.2019)

# Ibid.

# Grober v. Mako Products, Inc., 686 E3d 1335, 1347 (Fed. Cir. 2012). Available at: https://www.
leagle.com/decision/infco20120730104 (gara obpamenus: 20.03.2021)
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XapaKTep, He HallpaBjieH Ha KIMEHTOB B ONpEe/IeHHOM IITaTe U He I03BOJIAET
OCYILECTB/IATD CAENKU KYIUIU-TIPOJaskKu>.

VTaK, B OTHOIIEHNM CIIOPOB, BOSHUKAIOLIVX U3 IPUYMHEHNs Bpefia, Hanboee
PacIpoCTpaHEHHBIMY 13 KOTOPBIX CTA/IN Jie/Ia [0 HapYLIEHNIO IIPAB Ha pe3y/bTa-
TBI MHTEJIEKTYA/IbHOII IeATe/IbHOCTH, CYyAbl II0 Mepe Pa3BUTUA Cy/ieOHOI Mpak-
TUKV CTaJM IIPMHMMATh BO BHUMaHVe KaK OObeKTUBHYIO, TaK U CYO'beKTUBHYIO
cocrapysooiyo. O6beKTUBHASA COCTAB/IAIAs TIPOSB/ISIETCS B BUJE XapaKTepa
HeATeIbHOCTY OTBETYMKA, BbIpaXkaloL[elicsl B OLleHKe KO/NIMYecTBa KOHTAKTOB U
TIOCTIEICTBUII 9TOJI eATENbHOCTU B mmTaTe cyfa. CyObeKTUBHAsA OCTAB/IAIOIIASA
BBIpa)KaeTCsA B OPMEHTUPOBAHNM JIeATEIbHOCTY OTBETYMKA Ha IITAT CyJa, KOTO-
poe CBUJIETe/IbCTBYeT O Pa3yMHOM OXKVJJAHVMM OTBETYMKA ObITh IIPUBI€YEHHBIM K
Cy[ly OTBEeTUMKA.

3. YcTtaHoBneHue opucaukuum cyanos CLLUA B OTHOWIEHUN
CMOPOB, BbITEKAOLNX N3 KOMMEPYECKON AeAaTeNIbHOCTHU
B KWOepnpocTpaHcTBe

PaHee pasBUTHUS KOMMePYECKMX OTHOIIEHNIT B KMOEPIPOCTpaHCTBe BepxoB-
bt cyy CIIA onpenenw, 4To I0PUCAMKLNA He MOXKET OBITb YCTaHOBJIEHA B OT-
HOILIEHN) OTBETYMKA-HePe3UJeHTa, eC/I ero KOHTAKThbl CO LITATOM CYJa, MHMU-
LUMPOBABIINM CyeOHBIII IPOLecC, UMEIOT CITYYaliHbIl M HelpeJHaMepeHHBbII
xapakrep (meno Hanson v. Denckla (1958))*. Bocnencrun B nene World-Wide
Volkswagen Corp. v. Woodson® cym mOCTaHOBUII, YTO yCTaHOB/IEHME CyfeOHOM
IOPUCAUKIINY JO/DKHO OTBEYAThb IIPUHIINIY CIIPABEfIMBOCTY K OTBETUNKY B BUJie
IpeNBUICHNSA OTBETYMKOM IOPUCAVKINMU COOTBETCTBYIOILErO cyha. B pape men
Cy/ibl IIPUXOAVIN K BBIBOZY O HEOOXOAVIMOCTY PYKOBOACTBOBATbCS «HEIIPEPDIB-
HBIM M CUCTeMAaTHYeCKUM» XapakTepoM KOHTakToB (LSI Indus. Inc. v. Hubbell
Lighting, Inc.; Helicopteros Nacionales de Colombia, SA v. Hall)*.

» Miller Industries Towing Equipment Inc., v. NRC Industries NO. 1:19-CV-00095 (E.D. Tenn.
Apr. 16, 2020). Available at: https://casetext.com/case/miller-indus-towing-equip-inc-v-nrc-indus
(mata obpamenns: 20.03.2021)

% Elizabeth Donner Hanson v. Katherine N. R. Denckla United States Supreme Court, 357 U.S.
235,78 S. Ct. 1228, 2 L. Ed. 2d 1283 (1958). Available at: https://law.resource.org/pub/us/case/re-
porter/US/357/357.US.235.107.117.html (gara obpauienus: 12.08.2020)

? 'World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286 (1980). Available at: https://su-
preme.justia.com/cases/federal/us/444/286/ (mara obpaenus: 12.08.2020)

28 LSI Indus. Inc. v. Hubbell Lighting, Inc.//Available at: URL:https://casetext.com/case/lsi-in-
dustries-inc-v-hubbell-lighting (naTa o6pamenns: 20.03.2021); Helicopteros Nacionales de Colom-
bia, SA v. Hall, 466 USA 408, 414-16, 104 S.Ct. 1868, 80 L.Ed.2d 404 (1984). Available at: https://
supreme.justia.com/cases/federal/us/466/408/ (ara o6pamenms: 20.03.2021)
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B 1984 r. orpaHnyeHneM yCTaHOBJIEHNA NEPCOHANbHON IOPUCAUKLIUA CYfia
cran tect Kommepa («tect addekrar»), BBeneHHsbI1 BepxoBubim Cymom CIIA B
nene Calder v. Jones™. 9TOT TecT IO3BOIAET CYAy YCTaHABINBATD IOPUCAUKIINIO B
OTHOILEHNM Lie/IeHaNIpaB/IeHHO JIeATeIbHOCTY OTBEeTYMKA Ha TepPUTOPUN JAPY-
rOro LITaTa, ecmy MOocnencTBuA (3¢deKT) JaHHON HeATeTBHOCTU 3aTpParuBaloT
IITAaT CyAa, MHUIMMPOBABIIETO CyAeOHbIN nporecc. LleneHanpaBieHHOCTD fieii-
CTBMII OTBETYMKA MMEET MECTO, €C/IV: NEeMCTBYUA OTBETUYMKA MEIOT HaMepEHHbIN
XapakTep; XapakTep [esATeIbHOCTY OPMEHTMPOBAH Ha COOTBETCTBYIOLINII INTAT
MeCTa HaXOX/eHNUA Cy/ja; OCHOBHOI 3 PeKT JaHHOI JeATeIbHOCTI OyieT IMeTb
MeCTO B COOTBETCTBYIOIIEM CyJie LITaTa.

NsnavanpHo cyppl CIIA nmpu ycraHOB/IEHUM CBO€I IOPUCAMKLNY B OTHOIIE-
HUY CIIOPOB B KMOEPIIPOCTPAHCTBe He puMeHsu Tecta Konpepa, 4To jamo Bos-
MO>KHOCTb peann30BbIBaTh IOPUCAVKINIO, MCIOIb3ys IPUHLINUII MUHMMATbHBIX
KOHTAKTOB, Ha OCHOBAHUM IOCTYIHOCTV JJAHHON MHGOpMAaUMy C TePPUTOPUN
mraTta cyfa. IIpy 3ToM Ipy yCTaHOB/IEHUM IOPUCAVKLINY B OTHOIIEHUY KOM-
MepUecKoil JeATeTbBHOCT B KUOEPIPOCTPAHCTBE CY/[bl MCC/IEOBA/IY XapaKTep
KOMMepPYeCKIX KOHTAKTOB VI CyO'beKTUBHBIN (HaKTOp Ipe/iBUAEHVS OTBETUNKOM
IOPUCOUKINY CY[IOB Apyrux mraroB. Tak, B gene CompuServe v. Patterson cyn
IIOCTAHOBWJI, YTO Te€XaccKas KOMIaHMA Patterson, ocylecTBAABLIAA 3aTPY3Ky U
J/IbHEMIIYI0 IPOZIaKy IMPOrPaMMHOTO obecnedeHns depe3 MHPOPMALIOHHYIO
cucremy ¢upmer Compuserve, KoTopass Haxogwiach B mrare Oraifo, HOmKHa
OBITH IIO[YMHEHA IOPYICAUKIVY JAHHOTO IITaTa. [JaHHBI BBIBOJ, ObIT apTyMeHTH -
POBaH CyllleCTBEHHBIM XapaKTepOM KOHTaKTOB KoMIaHuu Patterson c pe3upeH-
tamy Oraito, 4TO IPEAIIONarazo BO3MOXKHOCTb KOMITAHNM IIPEIBU/IETb BEPOAT-
HOCTb IIpMBJIeYeHNA K cyAy mraTta Oraito™.

Mopudnkanus npaBuia MUHMMAIBHBIX KOHTaKTOB B YC/IOBUAX KMOepIpo-
cTpaHCTBa ObUIa OCyllecTBIeHa B ene Zippo Manuf. Co. v. Zippo Dot Com, Inc.
U BBIpAsuiach B YCTAHOBJIEHUM CKO/b3sAIlell IIKanbl KBamupukanum VIHTep-
HeT-CAliTOB Ha TPU KaTerOpuu: aKTUBHBIE, TACCUBHbIE U MHTepaKTuBHBIE. Ha
OHOM KOHIIE CKOJIb3AIIeN MIKA/Ibl MMET MECTO IAaCCUBHbBIE BeO-CaliThl, HA KO-
TOPBIX OTBETYMK pasMellaeT JOCTYIIHYIO APYTUM II0Tb30BaTeIAM MHPOPMALIMIO
B VIHTepHeTe, Ha IPYTOM — aKTVMBHbIE BeO-CAlIThI, IIOCPEICTBOM KOTOPBIX OCY-
IIeCTBIISIIOTCS IesITENIbHOCTD U HEeIIOCPeCTBEHHbIT MHPOPMAL[MIOHHBIT KOHTAKT
BJIajie/Iblia CaiiTa C pe3ujjeHTaM! IPYTUX MITATOB Wan rocygapcrs. CKonb3Alasn

» Calder v. Jones, 465 U.S. 783, 789 (1984). Available at: https://supreme.justia.com/cases/fed-
eral/us/465/783/ (mara obpamenns: 14.09.2020)

% CompuServe, Inc. v. Patterson, 89 E3d 1257 (6th Cir. 1996). Available at: http://euro.
ecom.cmu.edu/program/law/08-732/Jurisdiction/CompuservevPatterson.pdf (maTa o6pamenns:
14.09.2020)

3t Zippo Mfg. Co. v. Zippo Dot Com, Inc., 952 E Supp. 1119 (W.D. Pa. 1997). Available at:
https://h20.law.harvard.edu/collages/46151 (mata obpamenns: 14.01.2021)
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IIKaJIa [T03BOJIAET ONPENEIUTDb XapaKTep ¥ IPUPOAY KOMMEPUYECKON [eATeNbHO-
CTH, KOTOPYIO CYO'beKT OCylecTBIAeT Yepes VInTepHeT. Hamexareri mepcoHan-
Has IOPUCAMKINA CYA0B OyieT ecmy MHPOPMAIMOHHbIE KOHTAKTBI C pe3y/ieHTa-
MU JIPYTYX IITATOB J TOCYAAPCTB MOPOXKIAIOT PsAMBIe (PaKTIYeCKIie OTHOLIEHNA,
BbIPa)KAKOLIMECA B ie/IEHAIIPABIEHHON U IIEPUOANYECKI OCYILIECTB/IAEMON TIepe-
llade KOMIBIOTEPHBIX (ailioB depe3 VIHTepHeT. DTOT TeCT MOTy4YWI Ha3BaHUe
TecT «3unmno» («Zippo test»).

AMepVKaHCKUMY CyfaMy He BBIPAaOOTaHO YeTKMX KpUTepUeB OLEHKMU VH-
TEPaKTUBHOCTY Be0-caliTa B Le/AX pelleHNs IOPUCAUKIVIOHHBIX BOIIPOCOB.
OueBUIHO, COCTABUTH MCUYEPIBIBAIOLINIT CIUCOK (AaKTOPOB, OIpemenAoInX
VHTEPAaKTMBHOCTD CaiiTa, HEBO3MOXKHO, I CYly HEOOXO/IMMO B K)KJJOM CITydae ca-
MOCTOSATE/IbHO OLIEHNBATb OOCTOATE/IbCTBA Jie/Ia Y BBIABJIATD COBOKYIIHOCTD IIPH-
3HAKOB, CBUJIETE/IbCTBYIOLINX O YaCTOTE M MTHTEHCUBHOCTY KOHTAKTOB. B HEKoTO-
PBIX CYyJeOHBIX pelleHNX ObIJIO YCTAaHOBJIEHO, Y10 CAM NO cebe UHIMepaKmueHbLil
catim He A6717eMCA 00CMAMOUHbIM OCHOBAHUEM 0TI YCMAHOBIEHUS I0PUCOUKUUU
cyoa, ecnu akmuuecku K yKasaHHOMY Caiimy He oCyu,ecmeisics 00CMYyn ¢ mep-
pumopuu wmama>.

B mokTpuHe B OTHOIIEHNN 00eMX TeCTOBBIX cucTeM — Tecta «Konpmepa» u te-
cTa «3UII0» — IPUMEHUTEIPHO K OTHOIICHVSIM B KOEPIIPOCTPaHCTBe ObIT BbI-
CKasaH pAJl KpUTMYECKMX 3aMedaHmil. B kadectBe HemocTtaTkoB Tecta Kompepa
0603Ha4YeHa TPYJHOCTD €r0 IPUMEHEHN K ClIopaM B Kibeprpocrpancrse™. [laH-
HBIT HaKT 0OBSACHUM TeM, UYTO KOTZa pa3pabaThIBajICs TECT, He CTaBU/IACh 3ajjada
€ro alaTVBHOCTY K OTHOLIEHMAM oHaiH. [Ipumenenne tecta Kongepa 6omnpie
OPMEHTMPOBAHO Ha XapaKTep HeilCTBUII OTBETYMKA U OLIEHKY MX IOCIe[CTBUIA,
TOT/Ia KaK TeCT U0 IPEVMYILECTBEHHO OL€HMBAET KONINYECTBEHHDIN YPOBEHD
MHTEPaKTVBHOCTY COOTBETCTBYIOIUX Be0-CaliTOB.

YdeHbIMM OTMeYaeTcsl TaKXke CyOBeKTMBHOCTb Tecta Kospepa m 6onblras
aJJaliITUBHOCTD TecTa 3UIIIO B OTHOIIEHNI OHJ/IAMH-OIepaluii, YTO MOATBEPKTa-
€TCs BBICOKOJ IIUTHPYeMOCTBIO TecTa 3UIIIIO B aMepUKaHCKIUX CyfiaxX [Jiménez W.,
2015: 24]. B To e BpeMs TeCT 3MIIIO TaK)Xe IOIBEPraeTcs KPUTHUKeE U3-32 €ro
VI3/IUIIHE POPMaIbHOCTY, OCHOBAaHHOJ Ha MEXaHMYEeCKOM IIOJICYeTe MHTEpPaK-
TUBHBIX KOHTaKTOB [Bermann P., 2002: 514]. Poccuiickie aBTOpBI OTMedann

32 People Solutions, Inc. v. People Solutions Inc., 2000 WL 1030619, E Supp.2d (N.D. Tex. July 25,
2000); Millennium Enters., Inc. v. Millennium Music L.P,, 33 E. Supp. 2d 907 (D.Or. 1999). Available
at: https://law.justia.com/cases/federal/district-courts/FSupp2/33/907/2518997/ (mara obpaienns:
14.08.2020); Rothschild Berry Farm v. Serendipity Group LLC, 84 E. Supp. 2d 904 (S.D. Ohio 1999).
Available at: https://casetext.com/case/rothschild-berry-farm-v-serendipity-group-llc (zara o6pa-
menn:14.08.2020)

¥ Gladstone J. Determining Jurisdiction in Cyberspace: The “Zippo” Test or the “Effects” test? //
Available at: http://euro.ecom.cmu.edu/program/law/08-732/Jurisdiction/GladstoneDetermin-
ingJurisdiction.pdf (zara obpamenus: 02.08.2020)
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MOpajibHOe yCTapeBaHMe TeCTa 3UIIIO BBUJY MHTEPAKTUBHOCTY IIO/IaB/ISIOLIETO
00/IBIIMHCTBA BeO-CaiiTOB (BO3MOXKHOCTD IIPOCTAB/IEHSI TailKOB, KOMMEHTAPM-
€B, yCTAHOBKY MOOVIbHBIX ITPVJIOXKeHMI 1 T.11.) **. KpoMe TOro, TeXHOJIOIMYHOCTD
TecTa 3UIIIO He MO03BOJIAET ONpee/INTh YPOBEHb MHTEPAKTUBHOCTY CaliTa, HYX-
HBII J/IS1 YCTaHOBJIeHNS 1opucauKiyn®. [Ipo6reMaTYHOCTh IPYIMEHEHMS TecTa
MOYKHO OOBACHUTD U CTPYKTYPOII COBPEMEHHBIX CaliTOB, KOTOpPbIe MOTYT COJep-
JKaTb pasjIyHble TUIePTEKCTOBbIe CChUIKM. EC/V Bce caliThl IO YMOTYaHUIO IIPU-
3HaBaTh MHTEPAKTUBHBIMH, TO 3TO CO3/JAeT IIMPOKIE OCHOBAHNA /IS YCTAaHOBIIE-
HUS 9KCTEPPUTOPUATIBHON IOPUCUKIIVIIAL.

Konuenys ienenns caiiToB Ha akTMBHBIE Y IIACCHBHBIE ObUIa TOIBEPTHYTA KPU-
THMKE B IHOCTPAHHO! JOKTPYHE B KOHTEKCTe ee MPUMEHEHMs K MOTPeOUTeNbCKUM
oTHoIeHMsIM. [TaccuBHBIN BeO-CailT, peIIaraoInii TOIbKO PeKIaMHbIe 00'bsIBIIe-
HVISI, MOYXKET MHMIIMMPOBATh ITOKYIIATe/A K 3aK/II0YEHIIO JOTOBOPA, TOTZIA KaK MHTe-
PAKTUBHBII WM aKTUBHBII CAlIT He BO BCEX CTydYasx B/IVAET HA PellleHNe O IOKYIIKe
[Tang Z., 2014: 254-284]. B cBA3M ¢ 9TVM Lie7IecO0Opa3HO COITIACUTBCS € MO3MUIIVETL,
YTO NPV OIpefe/IeHN! HAIPaB/IeHHON AesATeTbHOCTY HeOOXOAMMO PYKOBOJCTBO-
BaTbCA OLEHKOJ He XapaKTepa calTa (TTacCMBHBIN, aKTUBHBIIA, MHTepaKTMBHbH?[), a
HIOCTIeACTBUAMY, TIOPOXK/jaeMbIMY (PYHKIVIOHVPOBAHVEM JAHHOTO carta®™.

[IprHMMas BO BHMMaHNe OTZE/IbHbIe HECOBEPIIEHCTBA TeCcTa 3UIINA, CYAbl B
psifie e OTKa3bIBA/IICh IIPUMEHSTD €ro /I aHa/IN3a MIHUMA/IbHBIX KOHTAKTOB,
VICCTIERysl BMECTO 3TOTO, MIMENIO JIM MeCTO «TapreTMpoBaHue» caitta (targeting
approach). B ocHoBe aHanmu3a TaprerupoBaHus (targeting-based analysis), BBe-
nennoro M. Ieitctom [Geist M., 2001: 22-23], 1e>KUT UccIeOoBaHye 1[e/IeBOI Ha-
IIPaBJIEHHOCTY CajiTa Ha TO VIV MHOE TOCY[apCTBO, YUUTHIBAs Takue (PaKTOpHI,
KaK COfiep>KaHMe CaliTa, a TAK>XXe MCIIO/Ib3yeMble A3BIK U BamioTa. [Io muenuro I1.
bBepmaHa, olleHKa OPMEHTMPOBAHHOCTY OTBETYMKA Ha OIPEfie/ICHHYI0 TeppPUTO-
puio (TapreTupoBaHue) — 6oee IpefIOYTUTE/IbHBIN KPUTEPUIl YCTAHOBIICHIA
CymeOHOI IOPUCANKIINIA II0 CPABHEHNIO C VICC/IeJOBAaHVEM CTEIIeHU MHTEPaKTIB-
HOCTH COOTBETCTBYIOLIero Beb-caiita [Bermann P., 2002: 418, 419].

B kayecTBe OrpaHMYNTENBHOTO KpUTEpUsA aMepUKAHCKME CYAbl TakoKe MC-
[I0JIb30BA/IN MIPAKTUIECKN UIEHTUIHBIN 10 COIEP>KaHUIO C KPUTEPUEM 1ieIeBOI
HAIlpaB/IeHHOCT! (TapreTMpoBaHMeM) KPUTepUil HAIPaBIeHHOI JesTeNTbHOCTY
(directing activity) oTBeTYMKa Ha onpepeneHHblT TaT”. [I0g06HBII TOAXO/ OB

* XycanHos P.V. Cyne6Hast OpUCAMKLNA B TPAHCTPAaHMYHBIX CIIOPAX O HAapyIIeHUM IpaB Ha
toBapHble 3HaKu B VHTepreTe. Ombit CIIIA. Available at: URL: http://www.gorodissky.ru/publica-
tions/articles/sudebnaya-yurisdiktsiya-v-transgranichnykh-sporakh-o-narushenii-prav-na-tovar-
nye-znaki-v-internete-o/ (zara o6pamenus: 11.11.2020)

% Tam xe.
3 TaM xe.

% Tamburo v. Dworkin, 601 E3d 693, 703 (7th Cir. 2010). Available at: https://casetext.com/
case/tamburo-v-dworkin (gara o6pamenus: 15.07.2020)
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HOJifiep>)KaH B JOKTPUHE: YCTAHOBJIEHME IOPUCAMKIN JOJDKHO MPOMCXOAUTD Ha
OCHOBAHUN IPABOBOJ CBA3M JEATETbHOCTV OTBETUYNKA C OIPENe/IeHHBbIM IITa-
TOM, KOTOpas I0/DKHA OBITh OPVMEHTHPOBAHA Ha IaHHBII LITAT, 1 OCHOBAHNe UCKa
JOJDKHO BBITEKATh U3 HaHHON feATenbHocTH [Bettinger T., Thum D., 2000: 162,
163]; [Brand R., 1998: 154-155.]. IIocKO/IbKY Y COOTBETCTBYIOIIEN HAIIpaB/IeHHO
IeSITeIbHOCTY OTBETYMKA VIMEETCA 1Ie/Ib e OPMEHTUPOBAHUA Ha OIpe/ieIeHHbIN
IITaT, B 9TOM KOHTEKCTe LIeJIeCOOOpasHO TOBOPUTH O Ile/IeHalIpaB/IeHHON Jes-
TE/IbHOCTI OTBETUMKA.

Bonpoc o Heobxo0umocmu adanmavuu modenu 3unno npu ycmaHosneHuu
OPUCOUKUUY CYOa 8 OMHOUEHUU O0essmenvHOCU 8 Kubepnpocmpancmee Ovin
nocmaenen 6 oene ALS Scan v. Digital Service Consultants, rae cyp ykasan, umo
WmMam Moxem 6 coomeemcmeuu ¢ Haonexaueli npasosoti npoyeoypoii ocy-
Wecmenamp cy0eOHyI0 671aCtb HAO TUUOM, HAXOOAULUMCA 3a npedenamu 0aHH020
wmama, eciu 3mo AuYo: 1) Hanpaensem s71eKMPOHHYIO 0esSMenbHOCHb HA COOM-
semcmeyrwujee 20cy0apcmeo; 2) umeem sg6Hoe HamepeHue oCyuiectensimo 0esno-
810 UL UHYI0 0eMeNbHOCb 6 COOMBEMCMBYULEM uimame; UCK 6vimeKaerm u3
coomeemcmeyroujeti dessmenvHocmu omeemuuxa®. Takum obpasom, noka He 0o-
Ka3aHo 06pammozo, npesroMUpyemcs, 4mo uHgopmayus 6 Vinmepreme Hukyoa He
Hanpaenena [Spencer A., 2006: 88].

I]enenanpaBeHHasA HeATENbHOCTb UCCIENOBAIACh CYlaMI U B CIIOPAX, BBITe-
KaIOIIMX 13 OTHOIIEHNIT B cdepe MHTe/UIEKTYa/IbHOI coOCTBeHHOCTH. Tak, B merne
Millennium Enterprises v. Millennium Music* K KOMIIaHUM, HAXOMAIIEICS B LIITaTe
KaponmHa, 611 IpebAB/IeH NCK KOMITaHNeN, HaxopsAwlericss B mrate OperoH, Mo
HapyIIeHUI0 TOBapHOTo 3HaKa «Millenium Music». Obe KOMIIaHUM IIPOAABA/IN IIPO-
IyKLuIo yepes BeO-caitT. Cyz BBIABIIL, YTO BeO-CailT OTBETYNKA ABJIA/ICA MHTEPaK-
TUBHBIM. IIpy 9TOM Takas MPOMEXYTOYHAsk KaTErOpUs CKOJIb3SILIEN IIKa/IbI, KaK
VIHTEPAKTVBHAA JIeATeIbHOCTh OTBETYNKA HY)KIAeTCA B IOTIOTHUTEIbHOI KOHKpe-
TU3ALMY B IIEJIAX YCTAHOBJIEHNSA IIePCOHATbHOM I0PUCAMKIINY, @ MMEHHO HaIlpaB-
neHHol nesrenbHOCTH (deliberate action) oTBeT4YMKa Ha TEPPUTOPMIO IITATA CYHA.
[TockonbKy KOMITaHuA, HaxoAsAmascsa B KaponHe, He OCyIecTBIIAIA Ije/leHAIIpaB-
JIEHHOJ1 IeATeNbHOCTU Ha TaT OperoH, Cyfi HOCTaHOBMII, YTO OH He MOXKET OCY-
LeCTB/IATD IOPUCAUKIINIO HA OCHOBAHNY IIPMHIINIIA MIHYMA/TbHBIX KOHTAaKTOB™.

Kputepnit 1je/ieHanpaBIeHHON [eATeIbHOCTY TaKXe MCIIONIb30BA/ICSA U B
CIIOpax II0 NPUYMHEHNUIO BPeja B TaK Ha3bIBAEMBIX CIIOPAX 110 KMOEPCKBOTHHTY.

3 ALS Scan, Inc. v. Digital Serv. Consultants, Inc., 293 E3d 707, 714-15. Available at: https://
casetext.com/case/als-scan-inc-v-digital-service-consultants (gara o6pamermust: 15.06.2020)

¥ Millennium Enterprises v. Millennium Music, LP, 33 E. Supp. 2d 907 (D. Or. 1999). Available
at: https://law.justia.com/cases/federal/district-courts/FSupp2/33/907/2518997/ (nara obparueHusi:
14.01.2021)

40 TIbid.
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B mene Panavision v. Toeppen*' oTBeT4MK, HaxopsAmurica B VimmHoice, 3apern-
CTpUPOBAJI CAIIT Panavision.com ¢ HAMepeHIeM IPOJaBaTh JOMEHHOE MM UCTLY,
Haxopsamemycs B Kanmupopuun. Cyn mocTaHOBUII, YTO OTBETYMK OCYIIECTBILAN
I[eJIeHAIIPaB/IeHHYIO IesATeTbHOCTh B KamudopHum, rie uMenn MecTo BpegoHOC-
HBIe TIOCTIEACTBYA OT 9TON IesATeIBHOCTY. B JTaHHOM Jierie ObUI IPMMEHEeH TeCT I10-
CIIe[ICTBUII JIeATE/IbHOCTY, IIePBOHAYA/IBHO CPOPMYIMPOBAHHBIN B YIOMAHYTOM
nene Calder v. Jones* .

B npoekte AMepUKaHCKON accOLManyyl I0PVUCTOB O IOPUCAUKIVN B Knbep-
npocrpancTse (2000) O6bUIO TaK>Ke IPEe/IOKEHO, YTO OCHOBAHNSA YCTAaHOB/ICHUA
KaK IIePCOHA/IbHOM, TaK M IpeJIVChIBAIOIel IOPUCIVKIIVIN O/DKHBI ObITh eIM-
HBIMU ¥ PacIIPOCTPAHATBHCS He TOJIBKO B OTHOLIEHNY OTBETYMKOB, HAXOAAIINXCS
B COOTBETCTBYIOILIEM T'OCY/IaPCTBE, HO M B OTHOIIEHUN OTBETYMKA, KOTOPBIN OpHU-
eHTUpPYeT CBOIO JIeATe/IbHOCTD Ha JAHHOe rocygapcTso. IOpucaukimsa Takxe Mo-
JKeT OBITh YCTaHOBJIEHA, €C/IM CIIOP BO3HMKAET 3 QYHKIMOHMPOBAHA Beb-CaliTa,
KOTOPBII, XOTA ¥ He Halle/IeH Ha TOCYyJapCTBO, HO AB/AETCA UHTEPAKTUBHBIM, U
OTBETYMK MOXXET IIPefNo/IaraTh yCTaHOBJIEHNE B €0 OTHOLIEHUM IOPUCAUKIUNI
CyZla COOTBETCTBYIOIIETO TOCyapcTBa®.

B poccniickoit fOKTpUHE TOJIXO0] IIe/IeBOJ HAIIPpaBI€HHOCTY (TapreTMPOBaHNA)
0603HavaeTCs B KauecTBe TPAaHCIUTepaIy «TapreTuar» [Makopuua M.B., 2020:
253] 1 mepeBogUTCA Kak Lienb win HaneneHHocTs [Iyryposa V., 2017: 45-52].
Cnepmyer OTMETUTD, YTO «TapTreTUPOBaHME» IPEMMYI[ECTBEHHO PAaCCMaTPUBAETCs
B JICCTIE[IOBAHNAX 10 MAaPKETMHIY, B PAMKaX KOTOPOTO YKa3aHHBII MOJIXO] IIpefi-
II0JIaraeT MCC/IeflOBaHMe IIePCOHA/IbHBIX SMOLMOHATbHO-IICUXOTOTMYECKUX 0CO-
OeHHOCTelI Ye/T0BeKa, HO3BOISIOLINX PACIIPOCTPAHUTENISM PEKIaMbl OPUEHTHPO-
BaThCs Ha MOTpebUTeNbCKIe mpeanoyTeHnsa*. B poccuiickoM 3aKOHOIaTeIbCTBE
UCHOJIb3YIOTCS KPUTEPUII HaIlpaB/IEHHON AeATeIbHOCTU NPUMEHUTENbHO K BO-
IIpOCaM YCTaHOBJIEHMS IPUMEHMMOTO IIpaBa K IOTPeOUTeIbCKUM OTHOIICHUAM
B cT. 1212 I'paxxpranckoro kopekca Poccuiickoit @epepanym u Kputepuii Harpas-
JIEHHOV peK/IaMbl TPV YCTaHOBJICHNN CYAeOHOI IOPUCAVIKIIVN IPVIMEHUTENTBHO K
HOTPeOUTENTBbCKMM CIOpaM B II. 2 4. 3 ¢T. 402 ['pa>kgaHCKOTO IpoljeccyarTbHOTO
Kogekca Poccuiickoit enepanymn.

! Panavision Intern., LP v. Toeppen, 945 F. Supp. 1296 (C.D. Cal. 1996). Available at: https://law.
justia.com/cases/federal/district-courts/FSupp/945/1296/1457774/ (nata obpamenus: 20.02.2021)

42 Calder v. Jones, 465 U.S. 783, 789 (1984). Available at: https://supreme.justia.com/cases/fed-
eral/us/465/783/ (mara obpamenns: 14.09.2020)

¥ American bar association global cyberspace jurisdiction project, achieving legal and business
order in cyberspace: a report on global jurisdiction issues created by the Internet // Business Law.
2000. Vol. 55. P. 1801, 1834.

* Mail.ru Hayunur pexamMy oIpene/nATh ICUXOTUII MO/Ib30oBareneil. Available at: URL: https://
news.rambler.ru/internet/39196831-mail-ru-group-budet-targetirova (zara o6pamenns: 1.08.2020)
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B amepuxaHckoit cyfe6HOM HMpaKTUKe MCIONb30BaHME KPUTEPUs «HAIpaB-
JICHHOI! [IesITe/IbHOCTI» VIMEJIO MeCTO 1 B OTHOLIEHNY O/IOK-YellH IPUIOKeHNUI],
HpeCTaB/IAIIINX COO0I AITOPUTM C [Iel{eHTPAIN30BaHHbIM XPaHWINIEM HaH-
HBIX B OTCYTCTBME IIeHTPA/IbHOTO afMuHMCTpaTopa. OCyliecTBIeHre oneparmnit
He3aBMCUMO OT (PU3NYECKOTO MeCTOHAXOX/IeHsI BOB/IEYEHHDIX B JaHHbIE OIIe-
paruy uI; TMO3BOMMIO CAENaTh BBIBOJ, YTO CTIO>KHOCTY YCTAHOBJIEHVS IOPUC-
AVIKLIMY TOCY/JapCTBEHHBIX CY/IOB 00YC/IOBMBAIOT HEOOXOAMMOCTb OPTaHM3ALIVN
apOUTPAKHBIX MPOIECCOB, ANANTUPOBAHHBIX MHAVBUAYATbHO K YYaCTHUKAM
6nok-veitH-npunoxxenus [bpoit V.111., 2018: 13-20].

B to >xe Bpems B mene Alibaba Group Holding Ltd v. Alibabacoin Foundation®
cynom CIIIA 6b1a 060CHOBaHA IOPUCAVKINA B OTHOIIEHNN OTBETYMKOB-Hepe-
3UIEHTOB 110 CIIOpaM O KPUIITOBATIOTAX 1 ONepayusaM 6JI0KYeiTH Ha OCHOBAHWM
YCTOSIBILIETOCS B CY/ieOHOI NpaKTUKe KPUTEPUs «Iie/IeHAIPaBIeHHON JiesITelb-
Hoctw». Vicren Alibaba Group Holding Ltd. mopman B cyn Ha oTBeTYMKOB 13 [ly-
6ast 1 Bermapycu, 1CIOIb30BaBLINX TOPTOBYI0 MApKy MCTIIA /I IPOJAXKM CBOEII
kpunroBamotsl «AlibabaCoin». OTBeTYNMKN yTBepXKJAa/M, YTO Cyf He obamaer
IOPUCAMKIINE, TIOCKO/IBKY OHM He AB/soTCs pesupentamu CIIIA, cpenkn 6bm
3aksmodensl He B CIITA, 3amucy Bcex omepanuii, COCTaB/IAIOIINX O/I0K-4eiiH, Oblin
ocyutectsienbl B bermapycu. OgHaKoO Cyf cuesl, YTO YCTaHOBJIEHVE I0PUCAUKIINA
COOTBETCTBYET IPaBIIy O HayIeXKalljeil IPaBOBOII IIPOLefype, IIPeayCMOTPEHHO-
my B Koncruryrun CIIIA, eciu, cpefu mpovero, MHOCTPAHHDI OTBETYMK 3aKITIO-
vaer cienku B Hpto-Vlopke, cfienka sIB/seTCs 1le/leHaNPaBIeHHOl 1 eCTh Cylile-
CTBEHHasI CBSI3b MEXXIY C/Ie/IKOI U 3asIB/IEHHBIM TPeOOBaHIEM.

Cyz TaKXe MOSCHUI, YTO «OBUIO OBI CTPAHHO TOBOPUTD, YTO CHE/IKA COBEpIIa-
eTcsi B 60J1ee yja/IeHHOM MeCTe HaXOXKIeHNs CepBEPOB, KOTOpble 00pabaThIBaIOT
IJIATeXX! TTOKYIIaTesls, a He B TOM MeCTe, I7le TOKYIIaTe/lb HaKMMaeT KHOIIKY, YTO
006s13pIBaeT ero COOIIOATh YCIOBMS HPOJaXu». TaKoil MOLXOJ YCTAHOBIEHUS
IOPUCAUKIINY He BIIOTHE KOPPEKTEH BBUY TOTO, YTO MECTO 3aK/TI0YEHMsI JOTOBO-
pa He BCerzia MMeeT CBA3b C COOTBETCTBYOIMM OTHOIICHUEM.

Taxoke ImpakTIKa aMEepUKAHCKIUX CYAOB He MCKII0YAeT IIPUMEHEeHNS TPafIULVIOH-
HBIX KPUTEPHEB, OCTPOEHHBIX 110 MPUHIMITY JIOKAIM3ALMI IEMEHTOB CIIOPHOTO
IPaBOOTHOLIIEHNS Ha OTIPEefie/IEHHO TEPPUTOPYN, K OTHOIIEHVISIM B KIOEPIIPOCTPaH-
crBe. B criope Plus system, Inc.v. New England Network, Inc.** cTopoHbI JorOBOPU/INCH
HPOBOAUTD J/IEKTPOHHBIE PACUeThI Yepe3 CHeLMaTbHYIO IVIATEKHYIO0 CUCTEMY, YIIPaB-
nsieMyto uctoM. FOpucankums cypa 6bUia MpUsHAaHA O MECTY HaXOX/EHVS LIeH-
TPaJIbHOTO KOMIIbIOTepa 9TOJ IUIaTeXHOI cucTeMsl (mtat Komopano).

> Alibaba Group Holding Limited v. Alibabacoin Foundation et al, No. 1:2018cv02897 — Doc-
ument 137 (S.D.N.Y. 2018). Available at: law.justia.com/cases/federal/district-courts/new-york/nys
dce/1:2018cv02897/491216/137/ (mara obpamenust: 09.09.2020)

“ Plus system, Inc.v. New England Network, Inc. 804 E.Supp.111,1992 U.S. Dist.
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B nene Office Depot, Inc v. Zuccarini cyp c4et, 4To 110 Kanmu(opHMIICKOMY ITpa-
By JIOMEHHbIE IMEHA PACIIO/IOKEHDBI TaM, IJie MMeIa MECTO UX PETMCTPALNA I
1ie/Iell YCTaHOBJIEHUA IOPUCAVKIVN quasi in rem. OGOCHOBaHMe TaKOI IOPUCANK-
1V OBIIO IOCTPOEHO Ha TOM, YTO HeOOXOIMMO Ha3HAYNUTh OTBETCTBEHHOE JINIIO,
HOfi KOHTPO/IEM KOTOPOTO MOIIM OBl OBITh IPOJAHBI Te WIN MHbIE TOMEHHbIE
JIMEHa B XOfle MICIOTTHUTEeIbHOTO TPOM3BOJCTBAY.

B mene MacDermid, Inc. v. Deiter 2012 r.*® ucrer (aMepuKaHCcKasi KOMIaHUS,
pacrionoxxeHHass B KOHHeKTHKyTe) IOfjal B CyZl Ha OTBETYNMKA, pabOTAOIIEro B
KaHaJICKOI jouepHelt komnauuu MacDermid, B cBA3M C OTIPaBKOIl OTBETYNKOM
KOHQUEeHI[MaTbHO MHPOPMAL[Y KOMIAHNM CO CBOEN YYeTHOI 3aIVICU 9TIeK-
TPOHHOI ToYThI KoMnauum MacDermid Ha CBOIO TMYHYIO YYeTHYIO 3aIMCh. XOTA
Bce (paKThl HapylLIeHN KOHPUIEeHIMATbHO TepenicKy nmenn Mecto B Kanage,
dakT ucnonb3oBaHnA HaxopsAmerocs B KoHHekTukyTe cepBepa ObLI IIONOXKEH B
OCHOBY YCTaHOBJIEHUA IOPUCANKIINY aMEPUKAHCKOTO Cy/ia.

Cnepmyer OTMETUTD, YTO UCIOIb30BaHME TAKMX TEXHUYECKUX KPUTEPUEB JJIA
yCTaHOBJIEHNA CyeOHOIT IOPUCANKIINMI, KaK MECTO HaXOK/IeHN s cepBepa, MHPOp-
MAIL[MIOHHO CHCTEMBI LIeHTPA/IbHOTO KOMIIbIOTepa He ABJATCA 3PPEeKTUBHBIMMI
B 1Ie/IAX YCTAaHOB/IEHUA I0PUCAUKIMN. TaKoro pojia KpUTepun 3a4acTyro He OTO-
Opa’kaloT CBA3M OTHOIIEHNA C TOCYapPCTBOM Cyfia Ml COOTBETCTBEHHO OOHAPYXKI-
BAIOT YA3BMMOCTb OTBETYMKOB-HEPE3UJIEHTOB IIPU 3aK/IIOUYEHNN C/IENIOK CO CTO-
poHoI1, HaxopAmelica Ha Tepputopun CHIA.

4. OpucauKUUA aMmepUKaHCKUX CYAO0B Mo aenam
0 3almTe 4YecTu, AOCTOMHCTBA U AeJIOBOI penyTauum

Paspabomka amepukancKumu cyoamu 02panusumenbHolx MEXAHU3MOB 6 UesIAxX
ycmaroenenus cyoeonoil opucoukyuu (mecm Kondepa, mecm 3unno) He céude-
menbcmeyem 0 Mom, 4mo Kaxioviil NOCre0yIousUil MeXanusm omeepeaem adex-
8aMHOCMb NPUMeHeHUs npedvl0yusezo. JJaHHbIC TECTBI He JO/DKHBI KBaTMpUIN-
POBaTbCA KaK B3aMMONCKIII0YanoIye. MoxHo clenamv ynpoujeHHoe 0onyuierue,
umo Tect Konmepa 6osblitle OpreHTNPOBAH Ha CIydan yCTAHOBJIEHNS CyAeOHOII
IOPUCAUKIINY IPUMEHNUTENbHO K Ie/IMKTHBIM CIIOPaM, TOTZa KaK TeCT 3UIIIO0 MO-
KeT OBITb MCIIONIb30BAH M/Isl OIpefeNeHNs] IOPUCAUKIINY IPU OCYIIeCTBIeHIN
KOMMEPYECKOI1 iesiTe/IbHOCTH B VIHTepHere.

¥ Oftice Depot, Inc v. Zuccarini, 596 E3d 696 (9th Cir. 2010). Available at: https://www.courtlis-
tener.com/opinion/1309309/office-depot-inc-v-zuccarini/ (zaTa obpamenns: 14.07.2020)

# United States Court of Appeals for the Second Circuit, No. 11-5388-cv, p. 5-6 (26-12-
2012) MacDermid, Inc. v. Jackie Deiter. Available at: http://www.internetcases.com/library/cas-
es/2012-12-26_macdermid_v_deiter.pdf (zaTa obpamenus: 12.08.2020)
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/3 Bcero Kpyra feIMKTHBIX CIOPOB OT/AETbHOTO BHUMAHMA 3aC/Ty>KMBAIOT Jle/la
0 3all)Te YeCTy, JOCTOMHCTBA I Ie/I0BOII peryTannu B kubepnpocrpancrse. Cre-
IiyeT OTMETUTb, YTO Ha IIEPBBIX IOpaX Pa3BUTUA KMOEPIPOCTPAHCTBA KaK Cpe-
OBl COLMATbHBIX OTHOIIEHMII aMePUKAaHCKIe CY/ibl yCTaHaBIMBa/lIN CBOIO IOpUC-
OVIKIIVIO TOJIBKO JIMIID HA OCHOBAHUY NOCTYIIHOCTY MAaT€PUAIOB Ha TEPPUTOPUN
mtata cyza (Telco Communications v. An Apple A day)®.

B 6onee mosgHMX [le/1ax Cyj, OFHOTO IITAaTa OTKA3ajICAd UCIIONHATDH pelleHne,
BBIHECEHHOE CYZIOM JPYIOro LITaTa, IIOCKOJIbKY IOCIEeNHIII MOT IPUHATD JIE/I0 K
CBOEMY PacCMOTPEHMIO TOJIbBKO B CIy4ae LieJIeHallpaBJIeHHO BPEJOHOCHON Jie-
ATENIBHOCTY OTBeTuMKa B mrate cyaa (Griffis v. Luban)®. Cyn oT™eTusn, 4To [yis
YCTQHOBJIEHMs IOPUCAVKIIVY INTAT CyAa GO/DKEH OBITh LIEHTPOM BPELOHOCHOI
JIesITeIbHOCTY OTBETYMKA, TOT7Ia KaK Of[HA JINIIb OCBEOM/IEHHOCTh OTBETYMKA O
TOM, YTO JICTEl] IPOXXMBaeT U paboTaeT B Amabame, He CBUJIETETIBCTBYET O Iie-
JIeHaIIPaB/IEeHHO JIesTe/TbHOCTY OTBETYMKA Ha TAHHBIN 1ITAaT. TakuM ke obpa-
30M cyp [IeHcIbBaHMM He YCTAaHOBIII CBOIO IOPYCAUKINIO 10 ey English Sports
Betting Inc. Tostigan®' B CBA3M C TeM, YTO OTBETUNMK He OPMEHTVMPOBAT CBOIO Bpe-
OOHOCHYIO [eATeNIbHOCTD CIIeNNa/IbHO Ha IleHcunbBanuIo.

B mHOCTpaHHOII JOKTpMHE CyfaM ObIIO NPENI0KEHO YCTaHABIMBATb CBOIO
IOPUCAMKIVIO B OTHOIIEHUY MHGOpPMaIM, IOopoYaleil 4ecTb ¥ JOCTOMHCTBO,
VICXOJIA1 Y3 BO3MOYKHOCTY JJOCTYTIA K pasMelleHHo Ha caiite nHpopmayu. Ecmm
JIOCTYTI K CaiiTy OTpaHIYeH MapOJIAMM U JIOTHAMM, GaKT ero MOCeIle s TMLaMM
VIHOCTPAHHOTO TOCYAapcTBa OyeT CBUAETENbCTBOBATh 00 OPUEHTUPOBAHHOCTU
pa3MelleHHOI Ha cajiTe MH(OpPMAIM Ha YKa3aHHOe roCyAapcTBO. OTKPBITHII He-
OTpaHMYEHHBIII TOCTYII K pecypcy, obpalieHre K KOTOPOMY BO3MO>KHO 13 TI0O0TO
MecTa 1 B /11000€e BpeMs, IIpeArosaraeT BO3MOXHOCTb YCTAaHOBIICHNS I0PUCAVK-
LUV B CyZie TOCYAAPCTBA VICXO/A U3 OLIEHKM 0OCTOATEIBCTB, CBUIETETbCTBYIOLIIX
0 HAIPaBJIEHHOCTM CajiTa MMEHHO Ha rocymapcrso ucrua [Posada O., 2005: 288-
289]. Indopmaiuio, ZOCTYI K KOTOPOII OCYIIeCTB/IAETCS IOCPEICTBOM BBe[eHIA
[IApOJIsl VU JIOTMHA, aBTOPBI OTHOCST K OTKPBITON MHGOPMAIUN, €C/TU BIafieNb-
LIeM caliTa He OCYILeCTB/IAITCA KOHTPOJIb ¥ OTpaHNYEHME IIOCELEeHN YKa3aHHO-
ro caiita. Takoro pojia TeXHONOIMYECKNUII IIpUEeM, SICHO IIO3BOJIAET OINpefieNNTh
bakT IpenBUEeHNA OTBETYVKOM IOPUCAMKINI THOCTPAHHOTO CYZiA.

B 1O Xe BpeMs He Bcerzia 11e1ecO0OpasHO VICIIOIb30BATh BCI0 COBOKYITHOCTD
Tpex cocraBstomux tecta Konyepa (1jeneHanpasneHHOe OpMEHTHPOBAaHNME Jies-

¥ Telco Communications v. An Apple A day. 977 E Supp. 404 (E.D. Va. 1997). Available at:
https://casetext.com/case/telco-communications-v-an-apple-a-day (gara o6pauienns: 20.07.2020)

0 Griffis v. Luban. No. C3-01-296. 2002. Available at: https://caselaw.findlaw.com/mn-su-
preme-court/1170484.html (zaTa obpamenus: 20.07.2020)

*! English Sports Betting Inc. Tostigan. Civil Action No. 01-2202 (E.D. Pa. Mar. 15, 2002). Avail-
able at: https://casetext.com/case/english-sports-betting-inc-v-tostigan-edpa-2002 (mara o6parne-
Hus: 09.09.2020)
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TeJIbHOCTY OTBETUYMKA Ha OIIPeJIe/IEHHbII IITaT, HAMEPEHHBIN XapaKTep NeICTBUN
oTBeT4MKa ¥ 3 (PEeKT OT TaHHOI [eATeIbBHOCTY B COOTBETCTBYIOLIEM Cyfie) IpH-
MEHUTEBHO K criopam o anddamariym.

OrcyTcTBUE KpUTEpUA Lje/IeHaIIPaB/IeHHOM [eATeIbHOCTY OTBETYMKA Ha KOH-
KPeTHbII IUTAT NPV HA/IMYNY HAMEPEHHOIO XapaKTepa ero NeliCTBUIL 10 IIPU4N-
HeHMIO Bpefa 1 9pdeKTa OT ITOI AesATeTbHOCTH B IIITAaTe MCTIA He JO/DKHO OCBO-
00KIaTh OTBETYMKA OT IOPUCAVKINY CyAa UCTIA.

@aKT HaMepeHHOTO XapaKTepa eMiCTBUII OTBETYMKA 110 IPUYMHEHNIO Bpefia
VICTIIY, COCTABJIAIOLINII CYOBEKTUBHYIO CTOPOHY €ro JIeiICTBUIL, ¥ Hajmmdme 00b-
eKTUBHBIX OOCTOSITE/NIbCTB B BUJe HA/IMYVS ITOC/TIECTBUII HA TePPUTOPUM IITA-
Ta CyZa MOTYT OBITh B psjie C/Ty4aeB JOCTATOYHBIMIU YC/IOBVUAMY YCTaHOBIICHVA
topucaukuun. Taxk, C. JIyIMHITOH KPUTMKOBA/I IOCTAaHOBKY BOIIPOCA O OPUCAUK-
LIV aMepPUKAHCKOTO cyaa B fiene Young v. New Haven Advocate®™ B 3aBucumMo-
CTU OT HaIlpaBJICHHOI IeATeIbHOCTU OTBETUYMKA, pacIpocTpaHsAwlero B VHTep-
HeTe MH(POPMAIVIO, HAPYIIAIOUIYIO YeCTb 1 JOCTOMHCTBO MCTIIA, Ha LITAT MeCTa
JKUTE/IbCTBA MTOC/TeHET0. ABTOpP OTMETIII, YTO MCTILY CO3/jaeTcsl HeKoMpOopTHAS
CUTYyalys, KOTZIa OH JNO/DKEeH JOKa3bIBaTh, YTO OTBETYMK CO3/a/l BeO-CaliT HaMe-
PEHHO U B OTHOLIEHNY VIMEHHO TeX I10/Ib30BaTesIell, KOTOpble HaXOAATCA B IITaTe
CyZa, 9TO, B CBOIO O4epefib, CIIOCOOCTBYET CO3[aHMI0 6e30I1aCHOI TaBaHM [/ OT-
BeTunkoB [Ludington S., 2012: 542-543, 553].

C. JIymMHITOH [ie/laeT BBIBOJ], YTO OTCYTCTBME YHUBEPCA/IbHOTO MeXaHU3Ma,
JIe)Kallero B OCHOBAHMM TOTO MM MHOTO TeCTa YCTAaHOBJIEHUA HOPUCAUKLM,
IpefnosaraeT HeoOXOAVMOCTb OLIEHMBAHVA CyJjaMJl COBOKYITHOCTV (aKTOpPOB,
IpMHMMAs BO BHUMaHUe MyOIYHbIe IHTEPeChl TOCYAapCcTBa Cyia B pacCMOTpe-
HUM JICKA, 3aMHTEPECOBAHHOCTDb MCTIOB B PAaCCMOTPEHUM CIOPa B CyJe UCTIA,
OlLleHKe OpeMeH, JieXKallleM Ha OTBEeTYMKe [PV PACCMOTPEHNN Jieia B Cyfie APYTo-
ro rocygapcrsa [Ludington S. 2012: 574].

3aknovyeHue

B ycnoBusax peanmsanyy OTHOLIEHUIT B KMOEPIPOCTPAHCTBE YCTAHOBJICHVE
Cyne6HOII IOPUCAMKIMY Ha OCHOBAaHUY MeCTa KUTEIbCTBA I MeCTa HaXOXK/IeHNUA
OTBETYMKA IIEPECTAET UTPATh POJIb K/IHOYEBOTO KPUTEPU.

I'mbxme KpuTEpUM yCTAaHOBIEHVSA IOPUCAVKINN MOXXHO IPU3HATh Hamboslee
YCIIUIHBIMM TIPMMEHNUTEIBHO K OTHOIIEHUAM B KMOEPIIPOCTPAHCTBE, IOCKOIbKY
JULA TOTO, YTOOBI HAPYLINTD 3aKOHBI TOTO VIV MHOTO TOCY/IapCTBa, NIy He 00513a-
TeIbHO (PM3MYECKN IPOHMKATDh Ha TEPPUTOPUIO JAHHOTO TOCYAapCcTBa. AJIANITIB-
HOCTb TMOKMX OCHOBaHUIT K OTHOILIEHNUAM, Pea3yeMbIM B KMOepIPOCTPaHCTBE,

2 Young v. New Haven Advocate, 315 F.3d 256 (4th Cir. 2002). Available at: https://casetext.
com/case/young-v-new-haven-advocate (zara obpamenus: 05.08.2020)
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HO3BOJISI€T YCTAHAB/IUBATD Cy[y IOPUCAMKIVIO Ha OCHOBAHUM psfia PaKTOPOB,
3aTparuBaloLINX NHTePeChl TOCYAapCcTBa (1ITaTa) Cya Ipy OTCYTCTBUY MECTa Ha-
XOJXK/IeHVISI OTBETUNKA, €r0 IMYIIeCTBA U [JesITe/IbBHOCTH B TOCYAAPCTBE CyAa.

C mpyroit CTOpOHBI, I'MOKIe OCHOBaHMA 00YCIOBIMBAIOT 000CTPEHNEe 9KCIIaH-
CUBHOTO IIOJIXOfIa YCTAHOBJICHUS CYAaMI CBOEJl IOPUCAUKINMN, IIPUMEHNMOI KO
BCeM OTHOIIEHVSIM, Peann3yeMbIM B KIO€PIIPOCTPAHCTBE, OCHOBBIBASICH TOIBKO
NI Ha NOTEHIMAIbHOM AOCTyIe K MHQOPMAIMU C TEPPUTOPUM IITATa CyAa
IpY OTCYTCTBUMU CBSI3U MEXKJy OTHOIIEHNEM U TepPPUTOPUENl COOTBETCTBYIOLIETO
HITaTa.

Takoro pofa BO3MO>XKHOCTH IPeJOIpPeeAI0T He0OX0AMMOCTD IIePeOCMBICTIe-
HIIS IOPUCAMKLMOHHBIX TIOTHOMOYMII CYZI0B Ha OCHOBE IIPMHIIVIIIA TeCHOII CBSI3M,
bopMBI IIPOsIBIIEHNsT KOTOPOII B 910Xy PasBUTHUS KUOEPIPOCTPAHCTBA HE MOTYT
He IIpeTepIeBaTh I3MEHEHMII 110 CPABHEHUIO C TeMU TIPefICTaBICHNAMY O CBA3M,
KOTOpbIe MMeJI/ MeCTO JI0 er0 (OPMUPOBAHNA.

OTcyTCTBUE YHUBEPCATIbHOTO MEXaHU3Ma, JIeKAIero B OCHOBAHNM OTPaHNYM-
TebHBIX TecToB (TecT Konpepa, Tect 3umnmo) mpepnonaraet He0O6XO[MMOCTb Olje-
HMBaHMA CyZaMM BCeVl COBOKYITHOCTM CyObeKTUBHBIX, OObEKTUBHBIX U IIPaBO-
BBIX (DAKTOPOB IIPM YCTAaHOBJICHNUI CBOEI IOPUCANKIIUY B L[e/ISIX HMBEIMPOBAHNS
IOPUCAUKIMOHHOTO KOHPMKTa. K cyObeKTUBHBIM (aKTOpaM OTHOCATCS TaKue
00CTOATEIbCTBA, KaK aHA/IN3 3aMIHTEPECOBAHHOCTY UCTIIOB B PACCMOTPEHMY CIIO-
pa B CyJe UCTIA; OLeHKY OpeMeHN, JieXKallleM Ha OTBeTUMKe IIPY pacCMOTPEHNN
Jiefia B Cyfie APYroro roCyapCcTBa; IieJieHallpaBIeHHYIO AeATeTbHOCTb OTBETYMKA
Ha CTpaHy CyZa; IpefBMIeH/ e OTBETYMKOM BO3MOXXHOCTU PACCMOTPEHNUsA CIIopa
B FOCYAapCTBe CY/a; YCTAaHOBJIEHE CIEIValbHbIX (UIbTPOB, OTPAaHNYMBAOLINX
focTy K nHopmaryn B Kubeprnpocrpancrse. K unciny 06beKTHBHBIX (aKTOPOB
HeoOXOIMMO OTHOCKUTH XapaKTep M KONUYECTBO CBA3EN 3JIEMEHTOB CIIOPHOTO
IPaBOOTHOLIEHNA C TOCYJAPCTBOM CY/a; YCTAaHOBKY (PM/IBTPOB, OTpaHMYMBAIO-
HMUX ZOCTYII K MHPOPMALVM B KMOEPIIPOCTPAHCTBE.

IIpu 3TOM BO BCeX CTy4asx HapAAY ¢ OOBEKTYBHBIMU U OOBEKTVBHBIMM (haK-
TOpaMM CyAbl NPMHUMAIOT BO BHUMaHMe IIPaBOBble (HaKTOPBI, COflepiKallie B
cebe popMaIbHO-IIParMaTNIecKyio COCTAB/IAIIIYIO B BUJie IIPOABICHN My0O/Ind-
HO-IIPAaBOBBIX IHTEPECOB FOCYAPCTBA CY/ia B PACCMOTPEHMN CIIOPA.

IIpyMeHUTeNIBHO K CIIOpaM B KMOEPIPOCTPAHCTBE MOXKET OBITh IIpefiIoXKeHa
OPMEHTMPOBOYHAsT KOMOMHALMs COOTHOIICHUSI OOBEKTUBHBIX, CYOBEKTMBHBIX
(baKkTOpOB MpPM YCTAHOB/IEHNY TECHOI CBSI3IL.

B OTHOIIEHNM CIIOPOB, BBITEKAIOUIMX 113 KOMMEpPYECKO J[ieATeJIbHOCTU B
K1OepIpoCTpaHCTBe, HEOOXOAMMO YCTaHaBIMBaTh OoJiee MONTME IIPUYIMHHO-
C/Ie[ICTBEHHBIE CBS3M, HALIPUMeD, B Bujie 0OBEKTUBHOTO aKTa IPOJaK, CBUe-
TE/IbCTBYIOIEr0 0 KOMMePYeCKOM IOTOKe, a TAK)Ke OLIeHKM MOCTe/CTBII QYHK-
LMOHMpPOBaHYs caiita. [Ipy 9ToM pasMeleHNe 1 OpMEHTHPOBaHIe NH(POPMALIIN

257



lMpaBo B coBpeMEHHOM MUpe

Ha CTpaHy Cyfla He MOXXeT NPM3HABATbCS JOCTATOYHBIM, IIOCKOJIbKY IOPMCIAMK-
VA CyAa JO/DKHA YCTaHABIMBATHCA MCXOAA M3 MOCIENCTBUI (PYHKIMOHUPOBA-
HYISI COOTBETCTBYIOLIETO CaliTa, KOTOPbIe OLIEHNBAIOTCSA MCXOJA U3 CTEIeHN VH-
TEHCHBHOCTI KOHTaKTOB CTOPOH. CyObeKTHBHAs COCTAaB/IAOIAsA JO/DKHA OBITH
IpefcTaB/ieHa B BIUie Lie/ICHAIIPAB/ICHHON JeATeIbHOCTY OTBETUYMKA, KOTOpasd
CBUIETENIBCTBYET O IIPE/IBU/ICHNY OTBETYMKOM YCTAaHOB/ICHNA IOPYCAUKIUY CyAa
ucrna. B paBHOIT cTemeHy Takoe COOTHOIIEHVE OOBEKTUBHBIX U CyO'beKTUBHBIX
($aKTOpPOB JO/DKHO YYMTBIBATHCA U MPUMEHUTEBHO K CIIOPaM, BOSHUKAIOIUM B
chepe MHTE/UIEKTya/IbHOI COOCTBEHHOCTH.

B oTHOIIEHNN CIIOPOB O 3all[YITe YeCT! U JOCTOMHCTBA CMelleHne Gokyca npu
peleHN IOPUCANKIMOHHOTO BOIPOca ¢ paKTopa ZOCTYIHOCTI MHPOpMALNy Ha
KPUTepUIl Ile/leHAIIPaB/ICHHOI NeATEebHOCTY OTBETYMKA Ha IITAT/TOCYAapCTBO
UCTIIa He Bcerfia LienmecoobpasHo. CymaM cefiyeT B IepBYIO odepeb IPYHIMATh
BO BHUMaHIe 00BEKTVMBHYIO COCTABIAIONIYIO B BUJIE JOCTYIIHOCTU pa3MelleHHOI
B ceTy MH(OPMALUY TI0/Ib30BATE/IAM, @ TAK)Xe BPEIOHOCHBIN XapaKTep MOC/eN-
CTBUII JaHHOTO pa3MelljeHNs Ha TePPUTOPUIU TOCYAAPCTBA UCTIIA.

Takum 06pasoM, ycTaHOBIIEHNE CYIeOHOIT IOPYCAVIKIINY B OTHOLICHNY CIIOPOB
B KIOEPIIPOCTPAHCTBE HEe MOXET OBITh IPOCTBIM B CMTy HEOOXOAMMOCTH UCIIONIb-
30BaHNA MHOTOACIIEKTHOTO M epeHIPOBAHHOTO aHA/IN3a, BKTIOYAIOIIETO MC-
C/lefloBaHNe HeCKOIbKIX (aKTOPOB, MCK/II0Yast Py 9TOM (HOPMaIbHBII, MEXaHM-
CTUYECKUI TTIOAXO].
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Abstract

In the context of the development of modern digital means of communication, the article
raises the question about the mechanism for establishing judicial jurisdiction for resolv-
ing cross-border private law disputes. The author makes comparison flexible and strict
jurisdictional criteria regarding in relation to cyber-disputes. The article reveals both posi-
tive aspects of flexible criteria for establishing jurisdiction that are more appropriate for
cyberspace platform and negative aspects that increase the probability of a jurisdictional
conflict.The problems of the conflict of jurisdiction actualize the author’s appeal to the
study of the bases of the realization of judicial jurisdiction. The author raises the ques-
tion to what extent the manifestation of the jurisdiction based on flexible criteria in the
era of cyberspace differs from the manifestation of jurisdiction before cyberspace.The
author also analyzes the restrictive mechanisms developed in USA in relation to relations
in cyberspace (the Calder test, the Zippo test), which leads to the conclusion that law en-
forcement agencies need to use a multidimensional differentiated analysis that includes
the study of several factors, excluding a formal, mechanistic approach. Subjective fac-
tors include such circumstances as the analysis of the plaintiffs ‘ interest in considering
the dispute in the plaintiff’s court; the assessment of the burden on the defendant when
considering the case in a court of another state; the defendant’s purposeful activity in
the country of the court; the defendant’s foresight of the possibility of considering the

259



Law in the Modern World

dispute in the state of the court. Among the objective factors, it is necessary to include
the nature and number of links between the elements of the disputed legal relationship
with the State of the court. At the same time, in all cases, along with objective and objec-
tive factors, the courts take into account legal factors that contain a formal and pragmatic
component in the form of a manifestation of the public legal interests of the State of the
court in the consideration of the dispute. In relation to disputes in cyberspace, the author
suggests an approximate combination of the ratio of objective and subjective factors in
establishing a close relationship. The author applied private scholar methods-formal le-
gal, comparative legal, sociological methods, as well as methods of formal logic (analy-
sis, synthesis, abstraction, concretization, deduction, induction, analogy).
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state jurisdiction; international legal obligations; cyberspace; information and communi-
cation space; conflict of jurisdictions; judicial jurisdiction in cross-border disputes; Zippo
test; Calder test.
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