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AHHOTauma

MpPOrnbmuTopHbIN UCK NMPU3BAH YCTPaHATb BO3MOXHOCTb MOBTOPHOIO aHaIoOrMYHOro Hapy-
LeHMs BELHOro npaga, Korga ectb AOCTAaTO4YHble OCHOBaHMS rnoJsiaraTb COBEpLUEHME OT-
BETYMKOM HapyLLIeHUs TOro Xe xapakTepa. Llenb nccnepoBaHus coctosna B TOM, YTOObI
onpeaennTb 9BOMOLMIO BO33PEHWNI HA MPOrMOUTOPHBIN UCK, HAYMHAsA C PUMCKOro npasa u
3aKaH4MBasi COBPEMEHHbLIM YaCTHbIM MPaBOM, Y HA OCHOBaHUWN 3TOrO NMPEeaJioK TL NPaBo-
BYIO MOJ€E/Nb COBPEMEHHOIO MPOrMOUTOPHOIO MUCKa. HeCMOTps Ha AJIUTENbHYIO UCTOPUIO
CYLLECTBOBAHWS, AAHHbIA UCK OCTAeTCs OJHUM U3 CaMbIX HEUCCNeA0BaHHbIX BELHbIX UC-
KOB, MOCKOJIbKY HAXOAUTCS B TEHU HEraTOPHOro ncka, cepy NpuMeHeHUst KOTOPOro npu-
HSATO TOJIKOBATb OYEHb LUMPOKO. iccnenoBaHve NpoBOAMIOCH NOCPEACTBOM UCTOPUYECKOTO
MeToaa, METOJI0B CPaBHUTENILHOIO NPaBOBEAEHUNS, @ OCHOBHOW TEOPUEN NPaBONOHMMaHUS
cTana IopuUCnpyLeHLMs NMOHATUIA, NO3BONSIOWAS ONPeaeNvTs XapakTepHble YepTbl, chepy
NPUMEHEHNS N YCIIOBUS YOOBNETBOPEHNS yKa3aHHOrO ucka. B pesynbtate uccrnenoBaHus
caenaHbl cneayolime BbiBoAbl. Bo-nepBbix, 3BOMOLMS NPOrMbUTOPHOMO MCKa NPOLLIA YeTbl-
pe OCHOBHbIX 3Tana: napasniesibHoe CyLLeCTBOBaHNE C HEraTOPHbIM UCKOM; COMNMXEHME 3TUX
VICKOB; MOrJIOLLEHME HEFATOPHbLIM MCKOM NPOrndémutopHoro TpeboBaHns; BO30OHOBNIEHNE ANC-
KYCCUW O COOTHOLLUEHMM 3TUX ABYX MCKOB, B paMKax MoBbILLEHNS NHTEPECA K NPEBEHTUBHbLIM
MepaMm 3almTel. Bo-BTOPbIX, HEOBXOAMMO PacLUMPUTL NepedeHb BELLHbIX MCKOB U 06CYX-
[aTb BO3MOXHOCTb 060C06/1EHMS NPOrMBUTOPHOrO UCKa B COBPEMEHHOM MpaBe. B-TpeTbux,
pacnpocTpaHeHa nyTaH1ua Mexay nporMéuTopHLIM UHTEPAVKTOM U MPOrMOUTOPHBIN NCKOM
B PUMCKOM MpaBe, 4TO CO34aeT TPYAHOCTU Npu NpoBeaeHNN nccnefoBaHuns. B-4eTBepTbix,
NPOrMéUTOPHbLIN NCK 06NaAaeT CNeayoLMMU YHePTaMU: ABASETCS MCKOM O NMPUCYXAEHUN K
6e30€eCTBUIO; UMEET NPEBEHTMBHBIN XapakTep; UMEET cneunanbHOe NPaBoOBOE OCHOBaHNE
NPUMEHEHWNS; HANMYMe CaHKUMN 3a HapyLLeHne cyaebHoro 3anpeTa B Buae wrpada, ynna-
4YMBAEMOrO B MOJIb3Y UCTLA. B-NATbIX, HEraTOPHbIA UCK Y MPOrMOUTOPHBIN MCK MOTYT ObiTb
HanpaeJfieHbl Ha yCTpaHeHre OyayLLIEero HapyLLeHUs, HO B Pa3HbIX CUTYaLIMSX — HeraTopHbIi
MCK YCTPaHSIeT HOBOE BO3MOXHOE HapylleHune, a NPornbuTopHbIA UCK OPUEHTUPOBAH Ha
yCTpaHeHMe NOBTOPHOIO HapyLleHus B ByayLLEeM, 3anpeTa aHanorMyHbIX HapyLLIEeHWIA.
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Abstract

The purpose of a actio prohibitoria is to eliminate the possibility of a second similar violation
of a right in rem, when there are reasonable grounds to believe that the defendant has
committed a violation of the same nature. The purpose of the study was to determine the
evolution of views on the actio prohibitoria from Roman law to modern private law, and
on this basis to propose a legal model of the modern actio prohibitoria. In spite of its long
history, the actio prohibitoria remains one of the most unexplored real actions, because it is
overshadowed by the actio negatoria, whose scope is very broadly construed.The research
was carried out by means of historical method, comparative law methods, and the basic
theory of legal understanding was the jurisprudence of concepts, which allows to determine
the characteristic features, scope and conditions of satisfaction of the actio prohibitoria. As
a result of this study, the following conclusions can be made. Firstly, the evolution of actio
prohibitoria has passed through four main stages: parallel existence with actio negatoria;
convergence of these real actions; absorption of actio prohibitoria by actio negatoria; renewal
of discussion about the relationship between these two real actions, as part of the growing
interest in preventive measures of protection. Secondly, it is necessary to expand the list
of real actions and to discuss the possibility of separating the actio prohibitoria in modern
law. Third, confusion between the prohibitionist interdict and the actio prohibitoria in Roman
law is quite common, which creates difficulties for research. Fourth, a actio prohibitoria has
the following features: it is an action for an award of inaction; it is preventive in nature; it has
a special legal ground of application; and it has a sanction for violation of the injunction in
the form of a fine payable in favor of the plaintiff. Fifthly, the actio negatoria and the actio
prohibitoria may be aimed at eliminating a future violation, but in different situations — the
actio negatoria eliminates a new possible violation, and the actio prohibitoria is focused on
eliminating a repeated violation in the future, the prohibition of similar violations.
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BeepeHue

OcHoBHas mpo6emMa MCCIeOBaHNsI COCTOUT B TOM, YTO KOHCTPYKIMS IIPO-
IMOUTOPHOTO MCKAa 3BOIOLVIOHMPOBA/IA B IPOIlecce VICTOPUYECKOTO PasBUTHSA
IIpaBa, HauMHasA C PUMCKOTO IIpaBa I 3aKaH4MBasA COBPEMEHHOCTBIO. B mporecce
CBOETO Pa3BUTHUA MCK MEHSAJICA 3HAYUTEIbHO, ¥ HEM3MEHHBIM OCTaBa/IOCh TOJIBKO
TO, YTO 3TO BELIHBI MCK IIPEeBEHTUBHOrO xapakTepa. [IockombKy mpornéurop-
HBII UCK KOHKYPUPYeT C HETaTOPHBIM MCKOM, U, 11O CYIIEeCTBY, HAXOAUTCA B €T0
TEHJ, TO B pe3y/IbTaTe IPOrMOUTOPHBII MCK ABJISETCS HaVIMeHee MCCIeOBaHHbIM
13 BELIHBIX MICKOB.

HplHenHAs KOHCTPYKIMS IPOrMOUTOPHOTO MCKa B IpaBe Poccuy Ha ocHOBe
ct. 304 I'paxxganckoro kopekca Poccnitckoit @enepanuu (ganee — ['K PO), mo
KOTOPOJ IIPOTMONTOPHBIN VICK SBJISETCS YacThI0O HETATOPHOTO MCKa, He paboTo-
CIIOCOOHA, IIOCKOJIBKY HETaTOPHBIN MCK B HACTOsIIee BpeMsI He BBINIOJIHSET CBO-
eit mpeBeHTUBHON QyHKIMU. Cyabl He 00eCIeYNBalOT 3aLUTBl OT BO3MOXXHOTO
IIOBTOPHOTO aHA/JIOTMYHOIO HapylleHNsdA, a Belb MIMEHHO Ha TaKyl0 3alUTy Ha-
IIpaBjIeH POTMOUTOPHBIIL UCK. B 9T0JT maToBOI cuTyauyy HeOOXOAUMO MEHATH
Y KOHCTPYKIIMIO IPOTMOMTOPHOTO VICKA, U1 BCIO CHICTEMY BElLIIHBIX MICKOB. V3MeHe-
HIle, KOTOPOe II03BOMIUT CyaM cPOPMIPOBATD IIPAKTHKY IIPEBEHTUBHO 3aLVThI
BEIIHBIX IIPAB, MOXXET COCTOATH B MIPUAAHNY CAMOCTOATEIBHOTO 3HAYeHM A IIPO-
TUOUTOPHOMY MCKY.

B TeopermyeckoM IUIaHe MCCIefOBaHME IMPOTMOMTOPHOTO MCKAa BaKHO TeM,
4TO, pellas BOIPOC O IPABOBOI IPUPOJE MCKA, €r0 COOTHOILEHNUA C HeraTop-
HBIM VICKOM, MOXXHO OyZieT 06ecriedTh MOCTPOEHME CUCTEMBI BEIIHBIX MCKOB 1
OTONMTM OT IAHJIEKTHOTO IIOHMMAaHMA BELJHBIX MICKOB KaK Pa3sHOBMJHOCTU BJH-
AVKALMIOHHOTO VI HETaTOPHOTO. B pakTiyeckoM I1aHe MccaefoBaHye Iporuom-
TOPHOTO JMCKa CIIOCOOCTBYET Pa3sBUTUIO IIPABONPUMEHEHMS B YaCTH NIPEBEHTUB-
HBIX CIIOCOOOB 3aLUTBI TPAXKAAHCKMX IIpaB. IIpornOuTOpHBIil CK HAIIpaB/IeH Ha
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IpefjOTBpalljeHle TOBTOPHOTO aHAJIOTMYHOTO HapYIIeHNUs, KOTOpoe paHee OBLIIO
NIPU3HAHO CYJOM HE3aKOHHBIM. B COBpeMEHHBIX IIPaBOIOPALKAX PA3BUTHE IIpe-
BEHTMBHDBIX Mep BO3JIE/ICTBMA HA YIaCTHMUKOB IIPABOOTHOIIEHMI ABIAETCA aKTY-
aJIbHBIM ¥ CBO€BPEMEHHDIM.

[Tpenmet mccnefoBaHNA 00YCIOBIWI CIIelN(UKY METOJOB UCC/IefOBAHNA IIPO-
TMOUTOPHOTO UCKa. B mepBylo odepeab MPUMEHSAICA UCTOPUYECKUIT METOJ, HO-
CKOJIBKY, YTOOBI IIOHATb M3MEHYMBOCTb KOHCTPYKLMM IIPOIMOUTOPHOTO MCKa,
HeoOXO[MIMO IIPOC/IENUTDh BO33PEHMsI Ha 9TOT CIOCOO 3aIlNThl, HAUMHAs C paH-
HETO PMMCKOTO IIpaBa, IPOJIO/Kasl €ro aHa/lIN3 C IMO3ULNI IaHeKTHOIO IIpaBa i
OCTaHAB/IMBAsCh HAa BO33PEHUAX COBPEMEHHBIX 10puCTOB. [TocKonbKy mporn6m-
TOPHBIN VICK C1abo VICC/IeJOBaH B OKTPVHE, OCHOBHOJ Teopyell IpaBOIIOHMMA-
HIA CTajIa opucnpypeHnus nouarui (Begriffsjurisprudenz), koropas nossosnser
copmynMpoBaTh HAyYHYIO KOHLEIINIO IPOTYOMTOPHOTO MCKa — OINpENe/IUThb
XapaKTepHbIe ero YepThl, chepy NPUMeHeHNs, YCIOBYA YAOBIeTBOPEHNA.

[l pelreHMs BOIIPOCa COOTHOLIEHN A TPOTMOMTOPHOTO M HETAaTOPHOTO MICKOB
IPUMEHAJICA HOPMAaTUBHBIN METO/I, IIOCKONbKY COBPEMEHHbIE 3aKOHO/IaTe/IbHbIE
bOpMYIUPOBKI HETaTOPHOTO JICKA B OO/IBIIMHCTBE CTPAH HACTOIBKO MIMPOKN 1
abCTpaKTHBI, YTO IIOIVIOLIAIOT B CBOKI C(hepy BCe OCTa/bHbIE BEIIHbIE MCKY, He
CBsI3aHHBIE C BUHAIMKaIMelL. VccnenoBanue IpornbUTOPHOTO UCKa, B €T0 COBpe-
MEHHOM COCTOSIHMM, OCHOBBIBA/IOCh Ha JCIIO/Ib30BAaHUM METOMIOB CPAaBHUTEIb-
HOTrO IpaBoBefeHu. VIcnonb3oBanuch ¥ HOpMaTUBHbBIE AKThI Pa3HbIX CTPaH, U
Iy0/IMKalyM yYeHBIX U3 Pa3HBIX IIPABONIOPANKOB.

Il Havama MccmefoBaHMsl OOPAaTVMCS K MCTOPUM PacCMaTpPUBAaeMOTO CIIO-
co6a 3amutel. [Iporn6uropHeIl MCK 6bUT cHOPMYINPOBAH PUMCKVMMU IOPUCTA-
MI. B puMcKoM 4acTHOM IpaBe (B IaH/IEKTHOM €rO IIPe/iCTaB/ICHNN) IIpaBa Ha
Bell[V 3alMIIATNCh MHOXKECTBOM VICKOB, Cpe/ii KOTOPBIX OblIa IpyIiia BelHbIX
VICKOB, OMIM3KMX APYT APYTY IO XapakTepyucTuke. K HUM OTHOCM/INCH BUHVIKAIIV-
OHHBIII, HETaTOPHBII, IPOrNONTOPHBII, KOH(eCCOpHBIT 1CcKU. B mocnenyomem
HAaHAEKTUCTDI PEIIN 00BeANHNUTD YaCTh U3 HUX U CTA/IU UCXOAUTD 3 TOTO, 9TO
BEIIHBIX MICKA TOJIBKO Ba — BUHJVKALIVOHHBIV U HeraTOpHbIN. [lepBbIit 13 HUX
3alMIIaeT OT IMIIEHN BIaJIEHNA, @ BTOPOJl — OT BCEX OCTA/IbHbIX HaPYIIEHMIA,
KOTOpBIE He CBA3AHBI C JIMIIeHNeM BIafeHns. TeM caMbIM OblIa co3laHa COBpe-
MeHHasl MOJIe/Ib HEraTOPHOTO MCKa KaK YHMBEPCA/TIbHOTO criocoba samuTel. [lo-
JIy9M/IOCh, 4TO cepa IPUMEHEHNA COBPEMEHHOTO HeTaTOPHOTO VICKA MOIIOTIIA
chepy meiicTBYA MPOrMOUTOPHOTO U KOH(PECCOPHOTO MCKOB.

OTHUM YCTOSIBIIMMCS BO33pEeHNMEM U OOBSACHSAETCS TOT (aKT, YTO B JOKTPUHE
IPOTMOUTOPHBIN MICK UCCIEAYeTCA He KaK CaMOCTOATEIbHBII IIPeIMeT VICCIeNI0-
BaHMsA, a KaK 9JIEMEHT apIyMEHTAL[UV TOYKM 3PEeHVsI aBTOPOB Hay4YHbIX ITy0/IMKa-
LUif, KOrja IPMMEPOM M3 MCTOPUM PUMCKOTO IIpaBa MJUTIOCTPUPYIOTCA PaCCyK-
IeHnA y4eHbIX. VICKIoUeHne coCTaB/IA€eT CTaThs HEMELIKOIO y4eHOro XepMaHHa
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[lTorTa, ony6nmukoBanHas B KoHlje XIX Beka, rie Obpl1a pacCMOTpeHa pUMCKas
dopmyna npornburopHoro ncka [Schott H., 1889: 173-176]. CoBpemeHHbIe QyH-
JlaMeHTa/IbHbIe UCC/IeOBAHNA IPOTMOUTOPHOTO MCKa, HACKOIBKO MOXKHO CYJNUTD,
He IIPOBOJVIINCD; CKOPee BCEro, MMEIOT MeCTO OT/e/IbHbIe Hay4HbIe YO IMKaIN
B paMKaX KOHKPETHBIX IIPaBOIIOPSIKOB, TaK JKe, KaK 9TO MMeeT MecTo B Poccum.

I[TIpu aTOM B IMTEpaType BOIPOCH! O IIPABOBBIX 3aIpeTaX UCCIEAYIOTCS YacTo.
[TpuBeneM crenyromye CC/IefOBAHA MICIIONIb30BAHNA 3alIPETOB B c(hepe 4acTHO-
ro IIpaBa: 3alpeT Mapa/yIeIbHOTO VIMIIOPTA C IOMOIIBIO IIPAB MHTE/UIEKTYaTbHO
coocrBenHOCTH [Jehoram H., 1999: 495-511]; 3anper Ha KypeHMe B apeHIOBaH-
HoT HefBIDKMMOCTH [Benjamin J., Jud G., Winkler D., 2001: 117-128]; 3ampeTsr
IpU CyTIpy>KecKoit cobcTBeHHOCTH [Stagl J., 2017: 141-165]; 3ampeTsl U BelHOe
npaso [Benke J., 2021: 130-137]; saupersl npu crpaxoBanuu [Gross R., Brammli-
Greenberg S., 2004: 1609-1622]; 3amperbl B KOHTpakTax ¢ ¢yrbomucramu
[Mendonga P., 2018: 39-45]; sanpets! ipu ocymiectsineHun meccuu [Munday R.,
1979: 50-53]; 9 dpeKTMBHOCTD 3aIIPeTOB J/Isl HIPOTUBOAEIICTBUS MOIIEHHNYECTBY
IIpY 3aKT0ueHn 1oroBopos [Amigud A., Dawson P., 2020: 98-108]; 3ampet 3/10-
ynorpe6nenns npasoMm [La Feria R., 2020: 142-146]; [La Feria R., 2008: 395-441].

B coBpeMeHHON POCCHIICKON HOKTPUMHE PacCMAaTPUBAIOT IIPOrMOUTOPHBIN
VICK, HO B KOHTEKCTe JPYTUX IIPeMETOB MCCIEJOBAHVIA: KaK ICTOPUYECKII IPY-
Mep IOIYCTUMOCTY UCKOB 0 Bocnpemennn [Cxnoscknuit K.J1., 2008: 769]; [Cyn-
TaHOB A.P., 2013: 140]; COOTHOIIEHNA HETATOPHOTO C IPOTMOUTOPHBIM MICKOM
[Kombutos A.B., 2000: 72]; [Cy660oTnn M.B., 2004: 22-23]; ucTopmudecknit npu-
Mep IOIYCTMMOCTM IPeBeHTMBHOI 3aIuTHI IpaBa cobcTBeHHOCTM [KoT A.A.,
2017: 264-275]; nposiB/IeHMe MHCTUTYTA coceicKux npas [[lepermanos A.B., JIny-
MaH A.A., 2020: 78-87].

Bce 3To o6ycnmaBnyBaeT HEOOXOAMMOCTb MCC/IEOBAHMSA INPOTMOUTOPHOTO
JVICKa, KOTOpOe ObI CYCTEeMATH3MPOBAJIO MMEIOIIMecs TOYKY 3peHNUs Ha IIporuou-
TOPHBII UCK, a TaKXe cHOpMynInpoBano Obl MOZe/Ib IPOrNOUTOPHOTO MCKA IS
ero MMIUIEMEeHTAallM} B COBpeMeHHOe IpaBo. Bo MHOTOM HEOOXOAMMOCTD TaKOTO
VICCTIeIOBAaHNUA OOBACHACTCA ellle U TeM, YTO HEeTaTOPHBI MCK KpailHe PeJKo Mc-
HIOJIB3YeTCsI CylaMM /ISl IIpecedeHyst OyAyIMX HapyLIeHMIT BEelTHOTo paBa. Bol-
BOJI IPOTMOMTOPHOTO MICKA 13 TeHV HETaTOPHOTO MO3BOIUT Pa3BUTh CyAeOHYIO
IIPAKTUKY II0 IIPEBEHTVBHBIM CIIOCOOAM 3alINTBL.

1. 9BONIOLUA KOHCTPYKLUM NPOrMOUTOPHOro ucka

[Tporn6uTOpHLIL UCK MO-Pa3HOMY PacCMATPUBAJICA B pasHble UCTOPUYECKYE
MOMEHTBI PasBUTHUA PUMCKOTO IIPaBa M €ro CUCTEMATM3ALMM IAHLEKTUCTaMM.
OCHOBHOIT BOTIPOC, KOTOPBIi 00CYX/JaICs Ha MPOTSKEHUN BEKOB, — KaK COOT-
HOCHUTCS IPOTMOUTOPHBIN U HETaTOPHBIN VICKM, MOXXHO /I CYUTATh HEPBBI U3
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HMX CaMOCTOSTe/IbHBIM CIIOCOOOM 3alUThl. PasnuyHble TOYKY 3pEHNs Ha IPO-
TMOUTOPHBII ICK BO MHOTOM OOYCIIOB/IEHBI T€M, YTO €T0 KOHCTPYKIVIA OblIa He-
OIIHOPOJIHA Ha MPOTSDKEHMU PAa3BUTYA PUMCKOTO IIPaBa, OTYETO U PACXOMVIINCD
HOZIXO/IbI IOPVICTOB, MCCIEAYIOMMX 3AIUTY BelIHbIX IIpaB. YTOObI MOHATD CIIell-
MUKy IPOrMOUTOPHOTO VICKa, HEOOXOAMMO pasOUTh VICTOPUIO €T0 PasBUTHS Ha
3TaIIbl, KOT/ja IIOHMMaHMe TOTO VICKa IIpeTepIieBato usMeHeHue. LlenecoobpasHo
HPEeUIOKUTD CIeAYIOIye STAIbl 9BOTIOLMI BO33PEHNIT Ha IIPOTMOUTOPHBII MCK.

[TepBblit aTan — paHHee PUMCKOE IIPABO U €ro PacCBeT: MPOTUOUTOPHBIN UCK
IPOTUBOIIOCTAB/IACTCA HeraTopHOMy McKy. B.A. KpacHokyrckuit mmmrer: «ITa-
pa/l/IeIbHO HETaTOPHOMY MCKY CYILIeCTBOBAJI ellle MCK O BOCIIpelleHnn — actio
prohibitoria ...» [HoBuukuii M.B., Ileperepckmii V1.C., 2008: 217].

[TpornOuTOPHBII UCK VIMEET MOJIOXKUTENbHYIO HTEHIINIO, @ HETaTOPHBIIL OT-
punatenpHyo. OHY KakK JiBa JIe3BNUsA OJHOTO Meya — JX 1ie/Ib PaBHOHAIIpaBjIeHa 1
IPOABJIAETCA B 0becriedeHnyt CBOOOBI COOCTBEHHOCT, HO PasiMyeH MeXaHN3M
mericTByA. Ilo HeraTOpHOMY VICKY MICTel] OTPUIIAT IPAaBO OTBETYMKA JCIIONb30-
BaTb CIIOPHYIO Belllb, a IO IPOrMOMTOPHOMY MCTel] JOKa3bIBa/ll CBOE IIPaBO 3a-
IpelaTh OTBETYMKY COBEPLIATH OIIpele/leHHbIe JeCTBIUS CO CIIOPHOII Bellbo.
Takas cuTyanys Moria MMeTb MeCTO, KOTIa OTBETYNMK 00/1a/jal IPaBOM Ha Belllb,
HaIIpyMep, KOTI/ja CY/IVJINCh CEPBUTYapUil ¥ COOCTBEHHMK, Y IIOCTIEIHIIT CO3aBasl
IIOMeXY CYOBEKTy OTpaHIYeHHOTO BELIHOTO MpaBa.

B puMckoM 4acTHOM IIpaBe CyIeCTBOBAJIO IIPaBUIO, Imacusiree: «Adversus
periculum naturalis ratio permittit se defendere» («OT omacHOCTH, IO eCTeCTBeH-
HOMY pasyMmy, paspemaercsa sammmiatbcs») (Gai D. 9, 2, 4 pr). 3anper nmpuun-
HeHMs IIOMeX «Ha Oyfyllee BpeMsA» OCHOBAaH Ha CTUITY/LALMOHHOM OOeIlaHVN
«cautio de amplius non turbando» — 6osee He MemaTh CyOBEKTY ITpaBa, KOTOpOE
IpaBoHapymuTens 06s3an 6bu1 cobmopats (D. 8.5.12). M. Ilyxan u M. Ilorne-
HaK-AKMMOBCKasl IUIIyT: «B Kmaccudyeckoe BpeMst 6bl1a BBefieHa 11 ocobast actio
prohibitoria, mpuMensomasAca cOOCTBEHHNKOM, IIPU3HAIOIVM CYLIeCTBOBaHNE
Yy>)KOTO IIpaBa Ha CBOIO Belllb, HO YTBEP>KAAIOLIET0, YTO 9TO IIPABO MPEKPATUIOCh
n3-3a «usucapio libertatis» nnu gonroro HenmpumeHeHus 3Toro mnpasa ero (D 7, 6,
5pr; D 8,5, 11)» [Ilyxan 1., [Tonenak- Akumosckas M., 2000: 398]. Kak BugHO u3
LIUTATbI, IPOTMOUTOPHBII MICK TIOHMMAETCS B OUEHDb Y3KOM KOHTEKCTe — 3alllUTa
BeII[HOTO IIpaBa B CjIy4ae, KOIZA Y OTBETUYMKA OTIIA/O IPAaBOBOE OCHOBAHIE UC-
H0/Ib30BATh CIIOPHYIO BElllb OIpefe/IeHHBIM 00pa3oM.

Bropoit atanm — mospHee pUMCKOe IPaBO: IMPOTMOUTOPHBIN UCK COMMKAET-
Cs1 C HETATOPHBIM MCKOM, 4TO CO37aeT IpobieMy KOHKYPEHILIMI VICKOB, KOTOpas
Jalle pelraeTcsA B IIO/Ib3y HeraTopHoro yucka. B.A. KpacHokyTckuit numer mpo
bopMyy IpOrMOUTOPHOTO VICKA: «... HAUMHA/IACh MHTeHIMel: si paret A°A° jus
esse prohibendi N°N° uti frui — ecut okaxercs1, 4T0 ABTy ATepuio IpUHAIIEKUT
npaBo Bocrpenienys: Hymeputo Hernpnio 1monbp3oBaThCcsi 1 M3B/IEKATh IJIOJBL...
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37ech MHTEHLMA BbIpa)KeHa MOJIOKUTENbHO B ITOJIb3Y VICTIIA, KOTOPBIil TpeboBa
CBOOOZIBI CBOET COOCTBEHHOCTH ¥ JOKA3bIBA/I TOIKO CBOE IPABO BOCIPEIeHNA
BMeIIIaTe/IbCTBA CO CTOPOHBI oTBeTunka» [Hosunkmit V.B., Ileperepckmit 1.C.,
2008: 217].

Actio prohibitoria 6sU1 HanpaB/IeH Ha yCTaHOBJICHE YHMBEPCAIBHOTO 3aIIpeTa
KaK CyIeCTBOBABIINX IIOMeX B IIO/Ib30BaHUM BEIbIO, TAK U T€X, KOTOpble MOTTIN
OBITH COBepILIeHbI B OyAyIeM. B mocenymomiem chepa npumeHeHus actio negotoria
3HAYNTEJIbHO PACUIVPUIACh IO YCTPAaHEeHNs MOOBIX IoMeX, a actio prohibitoria
craz 6oj1ee CrienManM3NpPOBaHHBIM CIIOCOOOM 3aLUTBI OT BO3MO>KHOCTH ITIOBTOP-
HOTO HapyluleHus B OynyiieMm. HeraTopHslil MCK 3alpelja co3faHye IIOMeXy B
HACTOAIIEM U YCTPAHSI ITOC/IENICTBYA TAKOTO HapPYLIEHN A, a IPOTrVOMTOPHBIN VICK
3aIIpelal COBEepUIATh HapyLIeHN B OymyiieM — 60 aHa/JIOTMYHbIe, MO0 HO-
Bble TI0 BUZIy ¥ XapaKTepy.

Tperuit aTanm — BpeMsi IaH/IEKTUCTOB, U, TOuHee, XIX BeK — MPOruOUTOPHBII
VICK C/IMBAETCs C HETATOPHBIM MICKOM, a BCe BEIJHbIE MCKU 00beIUHAIOTCA B paM-
KaxX IBYX BeIJHBIX MCKOB — BUHAMKAIIMOHHOTO 1 HeraTopHoro. VI.A. ITokpos-
CKMI1, XOPOILO 3HAKOMBIVI C TPyZaMy IaHAEKTUCTOB, uILeT: «PAmoM ¢ atuM actio
negatoria B K/JIacCM4Y€CKOM IIpaBe CyLIeCTBOBaja, IO-BUJMMOMY, M HEKOTOpas
PasHOBMIHOCTD ee — actio prohibitoria («si paret A° A°jus esse prohibendi N™ N™
uti frui» — «ecmu okaxxercs, 4To y ABja Arepus ecTb IpaBo 3anperntb Hymepuio
Hurupnio monbp30BaThCs ¥ USBIEKATD IJIOABI. .. »), OBITh MOXKET, IPUMEHABIIAsICS
JUISL 3aIUTBI COOCTBEHHOCTH OT IPETOPCKOTO cepBUTYTa (JIeHenpb); HO OTHOCH-
TE/IbHO 3TON Pa3HOBUIHOCTY MBI OCBeloM/ieHbI Majio» [[Tokposckuii V1. A., 1998:
342].

K.A. VcayeBa, 3aTparuBasi BOIIPOC O COOTHOLIEHUY IPOTMOUTOPHOTO ¥ Hera-
TOPHOTO VICKOB, IIMIIET, YTO «HETATOPHBIN VICK MOT MMETD U TO3UTHUBHYIO GOpMY-
Ty (MHOTZIA 9Ta «IIO3UTUBHAsA (POPMY/Ia HETAaTOPHOTO MCKa» — OHa >Ke «(popMyIIa
3aIUThI OTPUIIATETIBHOTO CEPBUTYTa» — KBAIUPULMPYETCs KaK HEKMiT IpOruom-
TOPHBII MICK — JICK O 3alll/Te «IIPaBa 3allpelaTh...»)» U IpeJyIaraer s AeTajb-
HOJI apryMeHTanum o6patutbcs K pabore Omyca bapona [Baron J., 1896: 284]
U JINTepaType, IOCBAILIEHHOI ITpobIeMaTIKe 3alNThI servitus altius non tollendi
[YcaueBa K.A., 2013: 104]. 0. bapon mumrer, 4To 4epe3 BKIIOYEHNE IIPOTMON-
TOPHOTO MCKa B cepy AeNICTBMA HETaTOPHOTO MCKA IIOCTIeHNUIT CTall UMETh He
TOJIbKO OTPUILIATEIbHYIO MHTEHILIMIO, HO U NOIOXUTeNbHy10: «Ho cymecrBoBana
Taroke GopMyIIa ¢ TOJIOKUTENbHOM pefakiyeii intention ... OHa Ha3BaHa HOBBIMMU
fopucramu act. prohibitoria u MaTepuanbHO HUYeM He pa3HUTCA OT act. negatoria»
[bapon 0., 2005: 405].

II.10. I'puMM, He yHOMMHAsI O IPOTMOUTOPHOM MCKe, Cpasy OMMCBIBAeT ce-
Py [eNCTBUA HEraTOpHOTO McKa: «Takme HapylleHMs MOTYT HOCUTb ABOSIKUIL
XapakTep, MOIOKUTENbHbIN WM OTPUIATE/NIbHbIN, CMOTPA IO TOMY, OKa3bIBaeT
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I TpeTbe JINIIO IPOTUB BOM COOCTBEHHMKA IPsIMOe BO3/EIICTBME HA €ro Bellb
VIV K€ OHO MellIaeT eMY B TOM WM IPYTOM OTHOLIEHNM CBOOOIHO MOTb30BaTh-
cs1 WM pacnopsikatbest Bewbio» [[pumm [I.11., 2003: 260]. B pamkax o603HaueH-
HOTO MOJAXOfia K IMOHVMAHWIO PO IPOTMOUTOPHOTO MCKA, CIeAYs KIacCuKaM
POCCUIICKON LIVBUIVCTUKH, CYyLIECTBYET Hallle TPaXk/IaHCKOe 3aKOHOJATENbCTBO C
abcrpakTHOI popmymposkoii ct. 304 'K PO, kotopas npuaaer 3HauNTE/IbHYIO
YHUBEPCAJIbHOCTb HETATOPHOMY MCKY.

IIpnpanne yHMBepCalTbHOCTY HETATOPHOMY MCKY B paMKaX ITIAHAEKTHON CH-
CTeMaTU3alyM IIpaBa CBA3AHO CO CIEAYIOMINMY 0OCTOATE/IbCTBAMY, UMEIOLIVIMU
MECTO B MICTOPUM Pa3BUTUA PUMCKOTO IIpaBa U JOKTPUHBI TPaXKJAHCKOTO IIpaBa.
Bo-1nepBbIX, HEraTOPHBII MCK IOIIOTWI IIPOrMOUTOpHBIL. C 9TOr0O MOMEHTa He-
TaTOPHBIN VCK VIMEET He TO/IbKO OTPUILIATE/IbHYIO, HO U IIOJIOKUTEIbHYI0 MHTEH-
uuo. IIpy 3TOM HEraToOpHbIN UCK CO3/IaBa/ICA MCKIIOYNTEIbHO C OTPULATEIbHON
VHTEHIVIEN, I03TOMY U ITOIY4II HaIMEHOBaHMe — OTPULIAIOIINIL UCK, OT JIATVH-
CKOTO C/I0Ba «negaterius». 9T0 JeMOHCTPUPYET YICKYCCTBEHHOCTb 00beINHEHNA
JIBYX MICKOB. BO-BTOpBIX, B cpepy HeiCTBIS HETaTOPHOTO MCKa ObLI BK/TIOUEH KOH-
(beccopHbII — UCK 0 BO3BpaTe OTHATOTO CEPBUTYTA, KOTTA CepBUTYapuil TpebyeT
yCTpaHEHMA HapyLIEHNA CBOETO IIpaBa. B paMKax COBPEMEHHOTO IPak/laHCKOIo
3aKOHOJATeNIbCTBA TaKoe TpeboBaHMe OyzeT KBamuduuyposaHo 1o cr. 304 I'K
P®. B-Tperbux, KOHCTPYKIMA HETaTOPHOIO JCKa BbIIIIA U3 pasfena IIpo OTpu-
IJaHMe CEPBUTYTA U STOT CIIOCOO 3aINTHI CTA/I IIOHMMATLCA KaK BTOPOII BELITHbII
VICK, KOTOPBIIT 3aMbIKaeT Ha cebe BCe BU/IbI TPeOOBaHMIL, KPOMe BUHVIKAIIVNA.

VICKyCcCTBEHHOCTb CUTyallMM C pacuivpeHyeM cdepbl IPUMEHEHMs Hera-
TOPHOTO JICKa OCOOEHHO IPOSIB/ISAETCS B OTHOLIEHMY IPOTMOMTOPHOTO JCKA.
OcranbHble /1Ba aCIeKTa He CTO/Ib PE30HAHCHBI JI IOCTPOEHNA CUCTEMBI Bell]-
HbIX CKOB. C TOYKM 3peHNs HAYKU Y IPAKTUKM HEOOXOVIMO OTONTI OT YHUBEp-
CaJIbPHOTO IIOHVMAaHN A HETATOPHOTO MCKa.

[TpornOMTOPHBII M HETaTOPHBII VICKM MMEIOT pasHble YC/IOBYS YIOBIETBOPe-
HUA U OPMEHTMPOBAHbl Ha Pa3/IMYHbIN pe3ynbTaT B CBOeM IpuMeHeHun. boee
TOTO, TPAKIAAHCKUI 000POT YCIOKHMIICA C BBeJleHUeM 00s3aTe/IbHOI perncTpa-
L[VY TIpaB Ha HEJIBJDKMMOCTD, YTO TpebyeT KOPPEeKTUPOBKU CIIOCOOOB 3alIlNTHI,
IIOCKO/IbKY IIPOTMOUTOPHBI MCK IPUMEHNM, B IIEPBYIO O4Yepefib, MIMEHHO B 3a-
I/Te TIpaBa Ha HeJBIDKMMbIE BellM. JIMEeHHO 1T09TOMY IIPOrMOUTOPHBIN UCK He
yMelaercs B cepe AeiiCTBIUA HETaTOPHOTO MCKA ¥ ICKYCCTBEHHO TY/ja IIOMEIeH
U3-3a U3INIIHe abCcTpakTHO popmymmpoBku cT. 304 TK PD.

Vipest o TOXX[ecTBe HEraTOPHOTO VM IPOTMOUTOPHOTO VICKOB MOXKET CIMTATHCSA
K/IACCUYECKO B KOHTEKCTE Pa3BUTUA 3aKOHOJATENbCTBA. B MOACHEHNAX K IPO-
exTy I'paxkmanckoro ynoxenusa Poccurickoi Vimnepun atu MCKy MUMEHYIOTCA CH-
HOHMMMYHO. TaK, B pagbsACHEHMAX K CT. 773 mpoeKTa ckasaHo: «I[IpoTus Takoro
pofia HapyIIeHNIl, He COeJVHEHHBIX C MOTepeil BIafgeHNs, COOCTBEHHIK MOJXKET
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3aIUIATHCA TaK Ha3bIBaeMbIM HETATOPHBIM WJIM IIPOTMOUTOPHBIM MCKOM (actio
negatoria, prohibitoria)».

Ha panHOM McTOpMYeCKOM 3Talle MPOCIeXKNBAETCA 3aKOHOMEPHOCTh — He-
TaTOPHBII MCK IIOITIONIACT He TOIbKO cepy AeiiCTBIA IIPOrMOMTOPHOTO VICKA, HO
U IPYTUX BeUHbIX MCKOB. CIpaBelIMBOCTY Pafiv HEOOXOAMMO CKa3aTh, YTO U3
BCEX BEIJHBIX VICKOB, 3BECTHBIX PUMCKOMY IIPABY, HETaTOPHBIN UCK HE MTOTIOTUT
[Ty6nuumanoBa ucka (actio in rem Publiciana). 9to obycnosneno Tem, uro Ily-
O/IMIVIAHOB MCK MMeeT KOPHU B BUHAMKAIIVI, T.e. KOT/ja UCTel] ellle He ob/Iagaer
IIPaBOM Ha Belllb, O/JHAKO HAXO[VTCS Ha CTafAVM IpUOOpeTeHN IIpaBa.

YeTBepThlil 9Tanl — COBpeMEHHasA JOKTPMHA: 3a CYET IOBBILIEHNU PO/IN TIpe-
BEHTMBHON (YHKINN 3aIUThI IPAXKAAHCKUX IPaB ¥ HEOOXOAMMOCTY IIpeceKaThb
HapylIeHMe [I0 €r0 3aBeplleHNs M HACTYIUIEHNA HETaTUBHBIX IOC/IEICTBUI BO3-
OOHOBJIAETCSA NUCKYCCHA O POTMOUTOPHOM JICKE VI €70 COOTHOLIEHWN C IPYTUMMI
BelTHbIMY McKaMy. O BO3MOKHOCTY COOCTBEHHMKA 3aIIPellaTh «BMEIIAaTeTbCTBO,
yrpoxxaroiiee B 6ymyIieM» HalpsAMYI0 TOBOPUTCS B IMpoekTe ['pa’kIaHCKOTo KO-
mexca EBporerickoro corwsa — 1. 2 cT. 6:101 MojieIbHBIX ITpaBU/I €BPOIIENICKOr0
vyactHoro npasa (DCFR — Principles, Definitions and Model Rules of European
Private Law; Draft Common Frame of Reference).

TeHpeHINA K YBeIMYEHNIO MHTEpeca K IPOrMOUTOPHOMY UCKY 00OyC/IOB/IeHa
CTpeMJIEHMEM OTONTM OT YHMBEPCA/JbHOTO IIOHMMAaHMA HETraTOPHOIO MCKa KaK
Tpe6OBaHMA, KOTOPBIM MOXXHO 3aIl[UTUTBCA OT TF0OOT0 HapyIIeHNA. DTO CBA3AHO
C IPOUCXOJALIEl B JOKTPUHE AUCKYCCHelt 0 cdepe AeiiCTBIA HeraTOPHOI 3allin-
Tbl. Pacimpurenbaoe tonkosanue ct. 304 I'K PD cospaer TpylHOCTM KaK IIpaK-
TUYECKOTO IJIaHa, TaK ¥ JOKTPMHA/IbHOTO U, KaK CTIECTBIE, BbI3bIBAET MHTEPEC K
VICCTIEJJOBAHNUIO OTZENbHBIX MICKOB, KOTOPbIE€ B HACTOAIEE BPeMs OXBAThIBAIOTCA
cdepoit TeiiCTBYUA HETATOPHOTO MCKA.

B paMKax 3TOro mMOHMMaHMA IPOTMONTOPHBII VICK IPU3BAH YCTPAHNUTD OYHy-
1lee HapylleHue, HO Jie/laTh 3TO Yepe3 3alpeT COBEpIeHNA IIOBTOPHOTO aHajIo-
TMYHOTO HAPYUIEHNs, JeICTBUIL TOTO JKe POJIa ¥ CBOJCTBA, KOTOPOE CYJ| CYes Ha-
pYLIE€HNEM U ITPECEK, OJHAKO €CTh OCHOBAHNE MIO/IaraTh, YTO OTBETYMK IOBTOPHO
COBEPILNUT HapYyIlIEHME.

B m. 2 cr. 35 k. 3 «BoTunHHOE IIpaBO» MpoeKTa ['pakKJaHCKOTO Y/IOXKEeHNA
TOBOPUTCSA, YTO COOCTBEHHMK MOJKET TpebOBaTh IO Cyly BOCIIPEIIEHM OTBET-
YMKy COBEPIIATh aHA/IOTUYHBIE JEeICTBUA B OyAyIeM IOJ] YTPO30il B3bICKAHNA B
10713y coOCTBeHHMKa ITpada 1o 300 py6ieit 3a Kak0e TIOBTOPHOE HapyIIEHMe.

PesfoMupys BbllleCKasaHHOE, OTMETVM, YTO UCTOPMSA MPOTMOMTOPHOTO MCKa
3HAa4YNUTeNbHA B CBOEM Pa3BUTUM, ¥ IIOHMMAaHMeE €r0 KOHCTPYKLMM Pasindaercsa
Ha IPOTSDKEHUY BEKOB. DBOMIONMA IPOrMOUTOPHOTO MCKa MPOIIA YeThIpe OC-
HOBHBIX 3TaIla: IIapajIeNibHOe CyI[eCTBOBaHME C HETaTOPHBIM MCKOM; COMKeHNe
3TUX JICKOB; IOITIOLIEHNE HETaTOPHBIM JMICKOM IPOTMOMTOPHOTO TpeOOBaHIN;
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BO300OHOBJIEHVIE IVICKYCCUU O COOTHOUIEHNY STUX ABYX VICKOB B PaMKaxX IOBBbIIIIe-
HII MHTEPeCa K IPEBEHTUBHBIM MepaM 3allUThl. HeraTopHbIii MCK ceifyac KpaiiHe
PefKO NpUMeHseTCA CyAaMI B IPEBEHTVBHOM 3HaUeHNY, T.e. KaK CII0Co0 ycTpa-
HeHuA OYAyIMX HAapyLIEHUI BEIHOTO IIpaBa. Y CTpaHeHNe YIPO3bl IOBTOPHOTO
HapyIIeH)s IIpaBa cOOCTBEHHOCTN cO cchUIKoM Ha cT. 304 'K PD mpakTnyeckn He
BCTPEYAIOTCA B POCCUIICKOIL CyAeOHOIT mpakTiKe. UTOObI IpeBeHTHBHAA 3aIlUTa
COOCTBEHHOCT! pa3BMBa/lach B HAIlleM IIPABOINOPsAKe, HEOOXOAVIMO BBIIE/IUTD
pOrnOUTOPHBIN UCK U3 cepsl pevictBus cT. 304 'K PO u gath emy oTgenpHOe
perynuposanue. Torga cyfpl CMOTYT HalpsAAMYIO CCBUIATbCS Ha IPOTMOUTOPHBIN
CII0co6 3alINTHI, IIOCKOIBKY BBIBOJAUTD €r0 M3 aOCTPAaKTHOI (GOPMYIMPOBKI CT.
304 T'K P® cypam tpyznHoO.

2. XapakTepucTuka NnpormoMTopHOro Ucka

[l pacKpBITHA OCHOBHBIX YepT MPOTMOUTOPHOTO MCKA CTOMUT IOWTY OT 06-
IIeTO K YaCTHOMY, T.€. OIpefie/INTh, K KaKUM BUIAM M THUIIAM CIIOCOOOB 3ally-
TBI OTHOCUTCS IPOTMOUTOPHBIN UCK. MecTOo IIPOrMOMTOPHOTO MCKA HAXOAUTCA B
Pa3HBIX KTacCMPUKALUAX, HO TP 9TOM B IIPOL[eCcCe CUCTEMATU3AIVN BbIUIeHA-
IOTCA €r0 MHIVBMJYa/lIbHbIE YePThl. VICX0#a U3 MaTepuanbHbIX U IIPOLECCyab-
HBIX aCIIEKTOB, IIPOTMOUTOPHBIN UCK 00/1afiaeT CIeAYOIIMA YePTaMIAL.

On ABnAeTCA PasHOBUIHOCTDIO MCKOB O BocIpelieHnn. Takoii BUJL MCKOB UC-
HO/Ib3yeTCs B IOKTPMHE MIPOILeCCYaIbHOTO MpaBa. B KOHTeKCTe MpornbuTopHOro
VICKa KaK MHCTUTYTa MaTepUaJIbHOTO IIpaBa 9TO O3HAYALT, YTO TaKoe TpeboBaHye
MIMeeT LieJIbI0 BO3JIOXKIUTD Ha OTBETYMKA 00SA3aHHOCTb He MelIaTb COOCTBEHHMKY
B OCYIIECTB/IEHMHM €ro npapa. C IMpoleccyaabHOM TOUYKM 3PEHNA VICKK O BOCIIpe-
IIEHNM OTHOCATCS K MCKaM O IPUCYXJeHUM K OespericTBuio. IIporn6uropHslit
VICK BO3JIaraeT Ha OTBETYVKA 0053aHHOCTD BO3JI€PKAThCSA OT COBEPIIEHNS BPefo-
HOCHBIX JIefICTBUII B OyyIieM — KaK HOBBIX HAPYIIEHNI B OTHOLIEHN KOHKPET-
HOTO BEILIHOTO IIpaBa, TaK ¥ IOBTOPHBIX aHA/JIOTMYHbIX HapymeHuii. OTHeceHne
IPOrMOUTOPHOTO JICKA K MCKaM O BOCIIPEI|eHNI VIMeeT Opefie/IeHHOe IIPaBOBOe
CNIeJICTBYE€ — He€ BBIIA€TCA MCIIOJTHUTENbHBIN JIVCT Y He OCYIECTB/IAETCA PUHY-
JUTENTbHOE UCIIOTIHEHNE,

Vcku o BoCIpeleHNy M3BEeCTHBI IPABOIOPANKaM KaK CTpaH OOILIero, Tak 1
KOHTMHEHTAa/IbHOTO IpaBa. TepMMHOIOIMYECKN OHM ONVCHIBAIOTCA T10-Pa3HOMY
(cymeOHBIII 3a1peT, IpeBeHTUBHbIE MICKY, VICKU O BOCIIPEIeHN, UCKY O 3aIIpeTe)
U IMEIOT CIIenpUKy B MeXaHM3Me JIeVICTBUA. B HeMel[koM IIpaBe MCK O BOCIIpe-
mennn nmenyercsa Unterlassungsklage. EctecTBeHHO, YTO 3TOT MICK 3HAYMTENb-
HO IMpe HIpOTMOUTOPHOrO TpeGOBaHMA M OXBATBIBAeT MHOTME Cepbl 4acT-
HOTO IIpaBa, a HE TOJIbKO BEIl[HblE IIPAaBOOTHOUIEHNA — KOHKYPEHTHOE IIPaBO
[Steinbriick R.,2014: 201-202], 3amuTy MMyILIeCTBEHHBIX J IMYHBIX IIPaB, 3allV-
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Ty IIpaB noTpebuTesnei u ap. IIpu 3ToM HeMeIKkoe IpaBoO pa3BUBAETCSA MHTEHCYB-
Hee MHOTUX IIPaBOIOPSAAKOB U yXKe IPOBOAATCA Hay4dHble Pa3pabOTKM BCECTO-
ponHero u3noxenus koHcrpykuuu Unterlassungsklage [Fritzsche J., 2000].

Heobxomumo moBToputh, uyto Unterlassungsklage siBisercss mHCTMTYyTOM
rpaxaaHckoro mporecca [Hufen F., 2011: 279-288, 425-431] u sBisieTcs UC-
KOM, ITOCP€/ICTBOM KOTOPOTO MCTeL] IIbITAETCA NPEJOTBPATUTh HACTOAIILEE MU
Oymyliee HapyIleHVe CBOVX IIPaB, a CyAeOHOe pellleHle IIPUKa3bIBaeT OTBETUYNKY
IIPEKPaTUTb U BO3[EP>KAaThbCA OT OIpPee/IeHHBIX JIeMICTBIUI, HapyIIAKIINX IIpaBa
VICTII, TIOJ, CTpaxoM IuTpada. IIpyu 3ToM nckm o BocIpeleHny B cepe BEIHbIX
IIPaBOOTHOLIEHNUIT HeMelLKMe CyAbl KBamuuiupyioT no § 1004 I'epmaHckoro
rpakpaHcKoro ynoxenus (ganee — I'TY), T.e. kak HeraTopHOe TpeboBaHme'. IT0
CBS3aHO C TeM, YTO B paMKaX IaHJEKTHOTO 0000IeHNs pUMCKOTO IIpaBa Hera-
TOPHBIN VICK CTaJI YHUBEPCATTBHBIM CIIOCOOOM 3aIIVThI, IOITIOTYBIINM IIPOTON-
TOPHBIN JCK.

[Tepen obpamennem B cyn 3a momydeHueMm Unterlassungsklage samnrepe-
COBaHHOE /NII0 oOpalmaeTcs K HApYLIUTEN0 B IIPEeTeH3MOHHOM IIOPANKe; XOTA
Takoe TpebOBaHNe He 3aKPeIUIEHO B 3aKOHE, HO €ro IPUHATO cobmopath. [
ycranoBnennsa Unterlassungsklage Heo6xopyumo, 4TOOBI CylecTBOBalIa yrposa
IOBTOPHOTO HapylleHus, T.e. HanndecTByeT Rechtsschutzbediirfnis — neobxomu-
MOCTb B CyfIeOHOII 3all1Te, 3aKOHHBIN MIHTepeC B IIOTy4eHnN 3amuTel. Ecmu Hapy-
IIeHNe YTPO>KaeT BIiepBble, To monydeHne Unterlassungsklage Bo3Mo>xHO To/bKO
IpY HATMYUY KBATM(PUIVPOBAHHOTO MHTEepeca B IIPaBOBOII 3alllliTe — IIPaBOBO-
TO OXXUJAHMA.

B mpaBe cTpaH aHIIO-CaKCOHCKOJ IIPaBOBON CEMbY MICK O BOCIIPEIEHNN W3-
BEeCTEH B BIJIe IOCTOSIHHBIX Cy/leOHBIX 3alIpeToB — permanent injunctions u quia
timet injunction. Permanent injunctions npuMeHNM B caMOM IIMPOKOM CIIEKTpe
CIIOPOB U3 YaCTHBIX IpaBOOTHoLIeHWIT. Hambosee mccnenoBaHbl MOCTOSHHbIE
3ampetsl B cpepe mateHTHoro mpasa [Diessel B., 2007: 305-345]; [Gergen M.,
Golden J., Smith H., 2012: 203-249]; [Seaman C., 2016: 1949-2019]; [Wu Q.,
2020: 320-321].

Bonee kanHoHMuHBIN quia timet injunction ay4ine uccaef[oBaH B aHITIMIICKOM
IIpaBe U MMeeT TaKyl0 pasHOBUIHOCTb, KaK monstraverunt — 1cK, KOTOPbI MO-
XKeT OBbITb NpelbAB/IEeH 0 TOTO, KaK OyJeT MpUYMHEH Bpef MM 6eCIOKOMCTBO.
Cypne6Hblit 3amper quia timet Mo>XeT OBITh BBIHECEH IIPY JOKAa3aHHOCTU TpexX
00CTOATENbCTB: HEMOCPEACTBEHHON OMAacHOCTY; HEMONPAaBMMOCTM BO3MOXKHO-

! Cm.: Oberlandesgericht Stuttgart weist Unterlassungsklage gegen Holztrocknungsanlage in
Seewald zuriick Webseite des Oberlandesgerichts Stuttgart, 31. Mérz 2014. Available at: http://www.
olg-stuttgart.de/pb/,Lde/Startseite/ PRESSE/Oberlandesgericht+Stuttgart+weist+ Unterlassungskla
ge+gegen+Holztrocknungsanlage+in+Seewald+zurueck/?LISTPAGE=1178276 (mara obpateHust:
12.01.2022)
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ro yujep6a; Ipy HACTYIUICHUN BPEJOHOCHBIX OOCTOATENbCTB 3alllTa MHTEPECOB
uicTIa OyIeT HeBO3MOJKHA, eC/IU B CyIeOHOM 3ampeTe ceifyac Oy/ieT OTKasaHo.

/3 cpaBHUTENBHO-TIPABOBOTO aHa/IM3a CIELyeT, YTO MCK O BOCIIpEIlEeHNUN B
aHIJIO-CAaKCOHCKOM IIpaBe ABJIAETCA MHCTUTYTOM IIPOLIECCYallbHOIO IIpaBa, a B
IpaBe CTpaH POMaHO-T€PMAHCKO CUCTEMbl — MHCTUTYTOM MaTepuanabHO Ipa-
Ba. Bo MHOrOM 3T0 00BACHAETCA TeM, YTO 00€ CUCTeMbI IIpaBa CTPOMINCD Ha pe-
LeNuuy PUMCKOIO IIpaBa, HO Ha PAa3HBIX STallaX €r0 MHOTOBEKOBOIO Pa3BUTHA.
AHII0-CaKCOHCKME CTPaHbl pelienpoBanyu NnpaBo BpeMeH VIncruryumii las, a
pOMaHO-repMaHCK1e — npaBo BpeMeH Jlurectos IOctuHnana.

[IpeBeHTMBHBIN XapaKTep HPOrMOUTOPHOTO MCKa (IpemynpeanTenbHbIl
VICK, TIPeBEHTVBHBIN VCK). JJaHHBI VICK IIPeAICTaB/IsIeT coOOl IIPUKa3 Cya BO3-
Ilep>KaThbCs OT OmpefeneHHbIX feficTBuii Bupenb. V. Ilyxan u M. Ilonenak-Akn-
MoBckasa mumyT: «Interdicta prohibitoria ABmAMICH MHTEPAMKTaMH, KOTOPBIMU
OIIpe/ie/IeHHBIM JINIIAM 3aIPelaioch KaKoe-mnbo HaCWIbCTBEHHOE VM3MEHEHVe
cymecTByoIux oTHomenuit» [IIyxan ., [Tonenak-Axumosckasa M., 2000: 349].
O.C. Modde Tak onmmchiBaeT MPeBEHTUBHBIN XapaKTep MPOTrMOMTOPHOTO MCKa:
«IIpusHaB ero 000CHOBAaHHBIM, CyZ 0053bIBA/l HAPYIIUTENS YCTPAHNUTD ITOCTIEN-
CTBUSA COBEPLICHHBIX IEICTBUII ¥ HE COBEPIIATD JeiiCTBUA TAaKOTO >Ke pofia B Oy-
nymwem» [Mogge O.C., Mycusn B.A., 1975: 79].

ITpeBeHTUBHOCTD 3[1€Cb COCTOUT B TOM, 4TO 3allpEl}aeTCsA COBEPIIATh aHaJIO-
TUYHBIE IeJICTBYA, TOX/IeCTBeHHbIe HapylIeHo. O6 5TOM acreKkTe IpornoéuTop-
HoOro ucka A.B. 'epMaHOB nuiileT, 4TO «BIajie/iel] BIIpaBe 3alMIATh CBOE BIajie-
HJe CUJION, C HeM30eXKHOCTDIO BBITEKAET IPYTOe: eC/IM A KaK BJIaiesIel] OIacaioch
IPUMeHEeHUA CUIBI CO CTOPOHBI IIPETeH/IeHTa Ha BIafieHNe, I MOTY IIPOCUTD 00-
IIeCTBEHHYIO B/IACTb O NMPYIMEHEHMM IPOrMOUTOPHBIX cpeficTB» [['epmanoB A.B.,
2009: 263]. [IpeBeHTUBHBIE MCKI Y UICKM O BOCIPEIIEHNN SB/ISIOTCA CUHOHUMMIY-
HBIMJ TIPAaBOBBIMM SIBJIEHMAMM, M TaKO€ HaMIMEHOBaHME CBA3aHO C Pa3BUTHEM
JIOKTPVHBI IIPOLIECCYa/IbHOTO TIpaBa 1 yHUQUKaLMell TepMIUHOB. B Hayke rpax-
JIAHCKOTO TIpoIiecca MCIIONb3yITCsA 06a 3T HamMmeHoBaHMA [Mypaapsan 9.M.,
2001: 23-27]; [IOpmu A.B., 2011: 7-12]; [A6ymenko [I.B5., 2013: 60-108].

Kak BusiHO, TEOpMsA NMPEBEHTUBHBIX MEP PasBUTa B POCCUIICKOM IIPaBe, YE€ro
HeJIb3s CKa3aThb O NpaBOIPUMEHUTENbHON npakTuKe. Cyzbl KpailHe peiKo yIOB-
JIETBOPAIOT TpeOOBAaHNUA IO IIPEeBEHTUBHBIM McKaM. HaBepHoe, B Hameit mpaBo-
BOJI KYJIbType 3aKpeIIach 1jes «IpUXOANTe, KOrAa yobioT». B acriexTe peannsa-
LYV IPYHIIUIIA HeIPMKOCHOBEHHOCTU COOCTBEHHOCTH 9TO 3BYUUT TaK — «KOTZA
HapyIIaT, TOrga obpalanTech B Cym».

[Iporn6uTOpHLIL VICK ABIAETCA Pa3HOBUJHOCTBIO BELITHBIX VICKOB U Ha HETO
PacIpOCTPaHAIOTCA MPU3HAKYU U CBOJICTBA 9TUX CIOCOOOB 3alNUThL. B 3apy6ex-
HOM IIpaBe, KaK ¥ B PMMCKOM, MHOIZA CO3/IaBanach myranuua. /leo B ToM, 910
CYIIeCTBOBA/IY MPOTMONTOPHBIN MHTEPAUKT U IPOIMONTOPHBIN UCK. IlepBoIit 13
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HUX OBIT IIPOLIECCYaNbHBIM CPEACTBOM, 1 B HACTOsiIlee BpeMsl MOHMMAETCs KakK
VICK O BOCIIpeljeHnn. BTopoit u3 Hux ABAETCA CIOCOO0M 3alINThI BEIHBIX IIPaB,
T.e. BEIJHBIM JMICKOM, ¥ IMEHHO €My IIOCBAIIEHO Hacrosuee uccnegosanne. Ilo
IpUYMHe IyTaHWI[Bl MTHTEPMKTA ¥ MCKa B HAYYHOI TUTEpaType 4acTo MpOruom-
TOPHBIII ICK TOHMMAETCS M3/IIIHE IIMPOKO, KaK Mepa BOCIPEIIeHN OT TI00bIX
JeiCTBUI TOTEHIIMAIbHOTO HapymmTena. Ho sTo cBoiictBo naTepaukTa. [Tporu-
OMTOPHBII VICK 110 PUMCKOMY IIpaBy MMes 0ojiee 4eTKyIo cepy IpuMeHeHns —
BeI[HOE IIPaBo, KOIa HeOOXOAVIMO 3aIPeTUTh OTBETYMKY IIOBTOPHOE aHA/IOT Y-
HOe HapylleHye B OyyleM I10j] CTPaxoM BO3JIO>KeHMs Ha Hero mTpada.

Crieriia/ibHOE IPaBOBOE OCHOBaHe IPYMeHEHs IPOrMOMTOPHOTO MICKa — IIPO-
TUBOIIPAaBHOE COCTOSIHNE, KOTTJa IMEET MECTO HEOJHOKPAaTHOCTb HAPYILEHN BELTHO-
TO IIpaBa B BUJie CO3/IAHNSA IIOMEXM B UCIO/Ib30BaHNI COOCTBEHHVMKOM CBOEI! BElllNL.
B puMcKoM npaBe OCHOBaHye IIPYMEHEHNA 3allpeTa HapyLIaTh Ha Oy/yIiee OCHOBbI-
BaJIOCh Ha naturalis ratio — ecrecTBeHHOM pasyMme. PasymMHO npejoTBpamiaTh MoTeH-
IIJIbHOE HapYILIeHNe, YeM pa3dMpaThCs € ero IMOCIeCTBUAMMI IIOC/Ie HaCTyIICHN,
HanpyuMep, pasyMHee 3allpeTUTh BO3BEJEHME CAMOBOJIbHON ITOCTPOMKY, OCYIIIECT-
BJIIEMO€ KOHKPETHBIM JIML[OM, Y€M 3aHVMATbCS TOTOM CHOCOM IocTpoiikn. Ho Ta-
KIIX C/Ty4aeB B COBPEMEHHOI POCCUIICKOI IIPAKTIKe 6e3MepHO MaJIo.

[Tovcku IpaBOBOTO OCHOBAHMS IMIPOTMONTOPHOTO MCKA IOHMMAIOT BOIIPOC O
€ro COOTHOLIEHNM C OOIIMM 3aIpeTOM He HapyIIaTh 3aKOH U YbU-TN00 CyObek-
TYBHBIE ITpaBa (IPMHIVIIBI 3aKOHHOCTU ¥ BEPXOBEHCTBA IIpaBa). 31ech BO3MO-
>KEH BOIIPOC: €C/IM 3TO MOTEHIMATIbHOE HapYIIeH)e, KOTOPO€e HY>KHO 3allPETUTbD,
TO PasBe OHO II0 YMO/IYAaHMIO YK€ He 3allpelleHO OXPaHUTEIbHbIMU HOpMaMu
rpakpaHckoro npasa? Her, He 3anpemnteno. IIpornOuTOpHbIN MCK KacaeTcsl KOH-
KPETHOTO 3aIIpeTa OIpe/le/IeHHbIX JIEVICTBUI OIIpefle/IeHHOro XKe muia. ITpu mpo-
TMOUTOPHOM JICKe 3alpelaeTcsi [eiiCTBUE, KOTOPOe yXKe OCYIIeCTB/ISAeTCs, HO
OHO He 3aKOHYEHO, a IIPM OKOHYAHNM IOB/IedYeT HapyuleHne. Hanpumep, sanper
CTPOUTENHCTBA IOMa IIPY YIUIOTHEHHO 3aCTPOJKe Ha CTajuy KOTJI0OBaHa — Ha-
pylieHMe IpaB cocefielt OyaeT coBeplIeHo Moc/e Bo3BeneHns 3nannsa. Ho 3auem
XKJIaTh, €C/IV OYEBMIHO, YTO HapyIIeHMe HeM30e>KHO COCTOUTCA? DTO afpecHBII,
VHAVBYYa/IN3VPOBAHHBII 3aIIpeT, a 3alpeT OXPAHUTEIbHON HOPMBI — 00N,
a/pECOBAHHBIN BCEX JI/IA MOJiep KaHuA IPaBONOPA/IKa.

CaHKIVM 3a HapyIleHMe 3anpera. VIcropudecky B paMKax IPOrMOMTOPHOTO
ucKa (MCKa O BOCIIpelleHN) HapYLUINTe b IOABEPTaIcs MTpady, eciy HapyLIal
3ampert. B HacTosIIee BpeMs HEBO3MOKHO HAIIPSIMYIO TpeOOBaTh 3aIipeTa IIOBTOP-
HOTO HapylIeHN BEIIHOTO IIpaBa ¥ mTpada 3a UTHOPMPOBHAME TAKOTO CyILeOHO-
ro 3anpera. BO3MO>XHO TO/IbKO MCIIOIb30BaHMe aCTPEHTa (CyHeOHOI HeyCTOMKM
B I10JIb3Y YAaCTHOTO JIMIIA) II0 aHAJIOTUY 3aKOHA, HO He OYKBa/JbHO. ACTPEHT 3a-
KperieH B IL. 1 ¢T. 308.3 'K P® pna cruMynupoBaHys MCIOTHEHUA JO/DKHUKOM
00s3aTeNIbCTBA B HATYpe Yepe3 BBIIUIATY Cy/leOHOII HEYCTOMKM «B pa3Mepe, OIIpe-
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IeNseMOM CYlOM Ha OCHOBE IIPMHUMIIOB CIIPABeIMBOCTI, COPAa3MEPHOCTY U He-
JOIIYCTUMOCTY VI3B/ICUEHNA BBITOABI U3 HE3aKOHHOTO WIN Hef0OPOCOBECTHOTO
HIOBEIEHNA».

B nocnepyromem (B 11. 28 ITocranosnenns [Inenyma BepxosHoro Cyzna Poccyn
oT 24.03.2016 Ne 7 «O nmpuMeHeHUM CylaMIl HEKOTOPBIX MOI0XeHuit ['paknan-
ckoro kogpiekca Poccuiickoit @eprepaninu 06 OTBETCTBEHHOCTH 32 HapyIlIeHue 0051-
3aTeIbCTB») CHETAHO PACIIVpUTe/IbHOE TOIKOBaHMe, JOIyCKalollee MCIIOIb30-
BaHJIe aCTPEHTA IIPU OTKa3e OT JOOPOBOIBHOTO MCIIOTHEHVSI HETaTOPHOTO MCKa
(ct. 304 TK P®). ITockonbky dopmynmmpoBKa cT. 304 mMpOKa U yHUBEPCA/IbHa,
Jyepe3 pacIIMpuUTeIbHOe TOTKOBaHUEe BO3MOXKHO IIPVMMeHeHNe IIPOTMOUTOPHOrO
VICKa M BBIIUIATA CyJ,eOHO HEeyCTOVIKY 1PV HapYLIeHNY CyLeOHOTO 3arpeTa Ha cO-
BepllIeH)e OTBETYNKOM aHAJIOTMYHOTO WIM IO00HOTO HapyIIeHusA B OyAyIieM.
OpHako 5TO BO3MOXKHO, €C/IM CY/l IPMMEHUT aHa/IOTMI0 3aKOHA, HAIPAMYIO XKe
3aKOH He JIaeT TAaKOTO IIPeBEHTUBHOrO 3¢ (deKTa 3aIMThl BEIIHOTO IIpaBa.

3. CoOoTHOWEeHMEe NPOrMmoOuTOPHOro Uu HeraToOpHoOro UCKOB

VicToxy npo61eMpl COOTHOLIEHUA ITUX CIIOCOOOB 3aIUTHI HAXOAATCA B Pas-
BUTHM UJIell PUMCKOTO IIPaBa, KOT/ja IPOrMOUTOPHBII MCK MPOILIe/ SBOTIOLVIO OT
CaMOCTOSITE/IbHOTO JI0 ITOJIOKUTE/IbHON Pa3HOBMHOCTY HETATOPHOIO McKa. XOTs
IIPOLIJIO MHOTO JIET CO BpeMeH IafieHusa PuMa ¥ MaHJeKTHON CUCTeMaTu3anun
IIpaBa, HO IVICKYCCUA O COOTHOLICHNM STYUX CIIOCOOOB CTOJIb XKe aKTyaIbHa I 1A
COBpPEMEHHOTO TPaKJJAHCKOTO IIpaBa.

B pamkax nepBoro mopxopa 3asgBiseTcs O TOXKAeCTBEHHOCTI IIPOrNOUTOPHO-
ro 1 HeraTOpHOTO McKoB [MoHaxoB [I.A., 2007: 70-71]; [[Toranenko C.B., 3apy-
6uH A.B., 2012: 151]. 9T0 06BACHMMO TEM, YTO KOHCTPYKIIVS HETATOPHOTO VICKa
CO BpeMeH MaH/IeKTUCTOB CYNTAETCS YHUBEPCATbHOI, I MM OXBATBIBAIOTCA JIIO-
Oble HApYIIEHNA BEIJHOTO IIpaBa, KOTOPbIe He CBA3AHBI C IMIICHNEM BIafieHNA.

Bropoit mofxo OCHOBAaH Ha TOM, YTO pacCMaTpyBaeMble CIIOCOObI 3aIUThI He
TOXKI,eCTBEHHBI, a CyILIeCTBYIOT MTapajUle/ibHO. Takoil Mogxo/ MeHee paclpocTpa-
HEH B JJOKTPUHE IPaXK/JaHCKOTO IIPaBa, HO TEM MHTEPECHEE PACCMOTPETD JJOBOZbI
B ero nomnb3y. A.A. KoT IpuXoanuT K BBIBOAY, YTO «/EJICTBYIOIIEe IPaXk/laHCKOe
3aKOHOZATETbCTBO He COZIePIKUT JOCTATOUYHBIX OCHOBAHMIA JI/ISl TOTO, YTOOBI KBa-
mULIMPOBaTh IPeBEeHTNBHBIE CIIOCOOBI 3alMThI KaK HeraTOpHbIe TPeOOBaHA.
OCHOBHBIM IIPM3HAKOM HETaTOPHOTO MCKa cornacHo cT. 391 I'K Ykpannb! ycma-
TPUBAeTCA CYIeCTBOBaHME MPEIATCTBUS /IS OCYLeCTBIEHNS IIpaBa COOCTBEH-
HOCTH, TOTJ]a KaK 3allMTa B COOTBeTCTBUM C 4. 2 cT. 386 I'K Ykpauns! npenycma-
TPUBaeT TONBKO yrpo3y HapylleHus npasa» [Kor A.A., 2017: 271-272].

ITynkr 2 cr. 386 I'K Ykpanns! rnacut: «CoOCTBEHHMK, IMEIOIIMI OCHOBAHUA
IIpefycMaTpyBaTh BO3MOXXHOCTb HapYILIEHMsI CBOETO IIpaBa COOCTBEHHOCTH IPY-
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TUM JINLIOM, MO>KeT 0OpaTUTBCA B CYZI C TpeOOBaHMEM O 3alIpeTe COBepIIeHMA M
JIelICTBMIT, KOTOPBbIe MOTYT HAapYLIUTD €To IIPaBo, WU C TpeOOBaHMEM O COBEp-
LIEHNM OIIPe/le/IEHHbIX NEVICTBUI [I MpefOTBPAllleHNsA TAKOTO HapyLIEHMA».
Kak crepyer 13 npuBejeHHOTO MHEHMS, pedb uzieT o Oojee MMPOKOM B CBOEM
NOHMMaHVM IIPEBEHTVBHOM MCKe — JTI000T0 BO3MO>KHOTO HapyIIEHMs BELTHOTO
npaBa. ITO JaeT OCHOBaHME M10/IaraTh, 4To B II. 2 cT. 386 'K YkpauHsbl 3akpenien
VICK O BOCIIpEIIIeHN, @ He IPOrMOVTOPHBII VICK.

A.B. Tlepenazos u A.A. JInumMaH NPUXOJAT K C/IEAYIOLIEMY BbIBOZY 00 OTCYT-
CTBMM TOXXJI€CTBEHHOCT) PacCMaTpUBaeMbIX UCKOB: «HecMoTps Ha T0, 4TO MCTO-
pUYecKy IpOrMOUTOPHBIN VICK CBA3aH C HETATOPHBIM TpeOOBaHMEM, aKTyaTbHOE
IIPaBOBOE DEryIMpOBaHMEe U IPAaBOIPUMEHEHME IPOBOJAT MEXMY JaHHBIMU
crioco6amim 3aIlnThI CylljecTBeHHbIe pasmuns» [[lepenagos A.B., JInuman A.A.,
2020: 78-87]. ViHTepecHee Bcero apryMeHTaIysA aBTOPOB — I10 X MHEHMIO, IIPO-
TMOMTOPHBIM MCKOM CTOMUT HAa3bIBaTh TpeOOBaHNUE O BOCIIPEIEHNN OIIACHO fied-
TeJIbHOCTY, OCHOBaHHOe Ha I1. 1 cT. 1065 'K P® («OmacHOCTh IpruMHeHNs Bpesia
B OyZyIleM MO>KeT ABMUTHCS OCHOBAaHMEM K VICKY O 3aIlpelleHNN HeATeTbHOCTH,
CO3JIalolIell TaKylo OmacHOCTh») [Ilepenanos A.B., JImuman A.A., 2020: 80-81].

Takoe moHMMaHMe IporuOUTOPHOro Mcka (depes Hopmy 1. 1 ct. 1065 I'K PD)
VMHTPUTYIOLIE, IIOCKOJbKY ITOAYEPKMBAET MCTOPUYECKOE pasBUTHE PUMCKOIO
IPOTMOMTOPHOTO ¥ HETATOPHOTO MCKOB. [10 cyTn, Takoil HOAXO OCHOBAH Ha TOM,
YTO PUMCKIII HETATOPHBIIL MICK OTPULIAJI IIPABO, & PUMCKWIT IIPOTMOUTOPHBII MCK
ycTpassn ¢pakTudeckye Hapymenysa. OfHAKO KaK ¥ BO MHOTMX acIleKTax HaIlel
JKIU3HM, B 9TOJ TEOpUM NPUCYTCTBYET «HO». Pedb mieT o HI0OAHCAX IMPOYTEHNA
PVMMCKMX MCTOYHMKOB M TOM, YTO MCTOPUA Pa3BUTHSA NMPOTMOUTOPHOTO MCKA B
PuMe nmena sBONMIOLMOHHBIN XapaKTep.

Ecnu rosoputb 0 coBpemenHoi HopMme 1. 1 cr. 1065 'K PO, To ona He mo-
JKET CUUTATHCA Pa3HOBUJHOCTBIO IIPOTMOUTOPHBIX VICKOB B CBA3M C TEM, UTO OHA:
CBs3aHA C IIpeflOTBpallleHNieM NIPUYMHEHNS Bpe/ja, @ IIPOrMOUTOPHBIIL UCK yCTa-
HaB/IMBAET 3allpeT Ha COBEpPILIEHNA HapylleHNuA B OyaylieM; HOCUT XapakTep fie-
JINKTHOTO 00s3aTe/IbCTBA, @ MPOTMONTOPHBIN UCK — BEIHOTO JICKA; 3allMIIaeT
001IleCTBEHHBII IHTEpeC, a IIPOrMOUTOPHBI VICK — YacTHBII MHTepec, TOYHee,
BeI[HOe CyO'beKTVBHOE ITPaBO KOHKPETHOTO /INIIA; CBsI3aHA C NeATe/IbHOCTBIO OT-
BEeTYMKA, YTO [OfIpasyMeBaeT MacIITaOHOCTD ero aKTMBHOCTM, @ IIPOTNOUTOPHBII
JICK 3aIIpelllaeT MeHee MacIiTabHble JeVICTBIUA OTBETYNKA; YCTPaHAET OBPeX/e-
HIle BeIlM, a MPOrMOUTOPHBIN MCK MIPEOTBPAIAeT CO3AaHNe IIOMEXH B II0JIb30-
BaHMM Belblo. VICX0O/4 UX 5TOro, TPY/IHO COITIACUTBCA C UJIEEN O TOXKIECTBEHHO-
CTY IPOTMONTOPHOTO McKa 1 TpeboBanms 13 1. 1 cr. 1065 I'K PD, Ho cama npes
U3sAIIHA, 6e3yCTOBHO.

A.B. KomnbuioB cumTaer, 4To paccMaTpyuBaeMble MCKM COOTHOCATCA IO Xa-
paKTepy HapylleH)s, OT KOTOPOTO OHM 3aIIMINAIOT, — IIPOTMOUTOPHBII UCK 3a-
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myIaeT oT GaKTUIeCKNX HAPYyLIeHMil, a HETaTOPHBIN UCK — OT I0PUAMYECKNX:
«Ecrmu ceputyapuit BcTpedaeT (paKTMUYECKVe NPEIATCTBUA B peann3aluy Ipu-
HaJlIe)Xalllero eMy IIpaBa (HalpuMmep, cocell BO3BOAUT 3a00p Ha MecTe IIPOXOfa),
TO JICIIO/Ib3yeMblil IM MCK MMeeT XapakTep npornburopuoro. Ecim xe nputssa-
HIAA HOCAT I0OPUAMYECKUIT XapakTep (cocef OCIapyuBaeT HaIN4Me y CepBUTyapus
CaMOro TpaBa IPOXOfia), TO IPUMEHAEMBIil /I 3aIUTHI MICK SAB/IAETCA HETaTop-
ubiM» [Kombuios A.B., 2000: 33, 53, 72].

C TakuM KpuTepyueM pasrpaHUYEHNA TPYJHO COITIACUTHCH, IIOCKOJIbKY, OTPU-
1jasg Haau4ye CEpPBUTYTA, MICTEL] IPOCUT IIpecedb Te NeiCTBUSA, KOTOpble COBep-
IIaeT OTBETYNMK, CAMOYIIPABHO IIPUIINCAB cebe CEPBUTYT, T.e. Ipecedb NeiiCTBUA
daxTndeckoro xapakrepa. IOpuandeckoe HapylleHe CBA3aHO C IPUMEHEHUEeM
JICKa O IPM3HAHMM BELIHOTO IIPaBa, KOT/Ia OTBETYMK OTPAHNYMBAETCA TObKO OT-
pULlaHMEM HaIM4MA Y UCTLA IIPaBa, a UCTEL| IIPOCUT CY/l O KOHCTATallUy Hamu4na
BEIITHOTO IIpaBa M He TpeOyeT OT OTBeTYMKA IpeKpamieHnsa aKTUIecKnx feri-
crBuit. IOpuaudeckas nmomexa oXBaThIBAETCA NMOHATUEM OCHAPUBAHMA, KOTOPOE
HapaBHe C HapylleHueM nouMeHoBaHbl B cT. 11 'K PO B xavecTBe OCHOBaHUA
3aLUTHI IPAXKTAHCKUX IIPaB.

Bompoc o cooTHOIIEHNY HTPOrMOUTOPHOTO ¥ HETaTOPHOTO MCKOB CIIOXKHEe,
4YeM 3TO C/IeflyeT U3 NPUBEJEHHDBIX BBIIIE TOYEK 3peHUA. MOXKHO IPEmIOXUTh
TPETUIi IIOJAXO/I, KOTOPbIN pasfensder APYyr OT Apyra pacCMaTpUBaeMble UCKU, HO
IPY 3TOM HAIIOTHAET COBPEMEHHBI IPOTMONTOPHBII MCK BIIOTHE YeTKOM ce-
poit IpUMeHEeHN .

B puMcKoM 4acTHOM IIpaBe IPOrMOUTOPHBIN MCK HOCY/I TIO3UTUBHBIN XapaK-
Tep — ZAaBaJl IIPaBO UCTI[y MOTPeOOBATh OT OTBETYMKA TepIeThb, HE COBEPIIATDH
KaKVUX-100 IefiCTBMII, CHOCOOHBIX HAPYIINUTD €ro MpaBo. HeraTopHslil MCK HO-
CUJI OTPUIIATE/IbHBIN XapaKTep — OTPUIAA IIPABO OTBETYMKA IIPUIMCHIBATH
cebe BO3MO>KHOCTD MCIIOJIb30BAHMA BEIY, IO CyTH, OTPUIIAHNE CAMOBOIBHOTO
NIPUIIACBIBAHUA CEPBUTYTHOTO IpaBa. VIMEHHO ¢ 3TUM CBA3aHO HaMMEHOBaHUE
ucKa (OT /aT. negaterius — «oTpuIlaTe/NbHbBIN»). HeraTopHbIit MCK HallpaByIeH Ha
YCTpOeHVe CO3aBaeMOoli COOCTBEHHMKY ITOMEXY, U TIOCTIEACTBUI TOI IOMEXI.
[Iporn6uTOpHLI MCK OPUEHTUPOBAH Ha OyAmyllee BpeMs — 3allpelaeT BIIPefb
HapyIIaTh IIPaBO UCTIIA.

Heraropubplit MCK yCTpaHs€eT IIOC/IECTBIA HAPYILIEHs B BUJIE CO3[JaHIs IIOMe-
X1 B TII0/Ib30BAHNM CBOEII BEIIbIO U ITOC/IEICTBIA TAKOro HapyuieHns. bonee Toro,
HETaTOPHBIN MCK MOXXET YCTPAHATb BO3MOXXHOE HapylleHMe, KOTOpoe elle He
OKOHYEHO B CBOEM COBEPIIEHNN, HO TP IPOJIO/DKEHNN AeATeTbHOCTI HeM30exK-
HO NPUBEJIET K HAPYIIEHNIO BEIIHOTO NpaBa. KaHOHMYHBI IpUMep TaKOTro IpHu-
MEeHeHNs HeraTOPHOTO MCKa Ha Oypyliee — TpebOBaHMe O 3aIpeTe CTPOUTETbHBIX
paboT, KoTOpble IPUBEAYT K BO3BEAECHNIO 3[JAHNA, YTO HAPYLINT CyOBEKTUBHbIE
IIpaBa cocefiell, KakK 9acTo ObIBaeT P YIVIOTHEHHOI 3aCTPOIIKe.
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B aTtoMm u kpoercs pasnmuye MeXAy IPOTMOMTOPHBIM M HETaTOPHBIM MCKa-
mu. OHM 06a MOTyT OBITH HallpaBJIeHBbI Ha yCTpaHeHue OymyIlero HapyLIeHN,
HO B Pa3HBIX CUTyal[MsAX — HETaTOPHBIN UCK YCTpaHAET HOBOE BO3MOYKHOE Ha-
pylieHe, a IPOTMOUTOPHBIN VICK OPMEHTVPOBAH Ha YCTPaHEeHe IIOBTOPHOTO Ha-
pylreHys B OyAyieM, 3alIpeTa HapyLIeHUIT TAKOTO >Ke POja, KOTa paHee CyloM
OBUIO IIpecedeHO Mpe/IIecTBYIOlIee HapylleHe. B TakoM ITIOHMMaHNU MOXHO TO-
BOPUTDb O CAaMOCTOSTETIBHOCTY IIPOTMOMTOPHOTO JICKa OT CKa HeraTropHoro. Ho
Ba)XHO [TOHMMATb, 4TO TaKas mo3nius Kacaercs lege ferenda. De lege lata, ncxops
U3 YHUBEPCAIbHOI (POPMYINPOBKM HETAaTOPHOTO MICKA B HOPMaX 3aKOHa 0OJIb-
IIMHCTBA CTPaH, IPOTMOUTOPHBIN MCK OCTAETCS B TEHYU HETaTOPHOTrO ucka. XoTs
1 6BUTIO OBI TOTMYHBIM BBIBECTH €T0 U3-II0f Hee.

ITpuMeHeHMe HEraTOPHOTO JICKA J11 HEJOIYLIeH) A IOBTOPHOTO TOXK/ECTBEH-
HOTO HapyIIEHMA 4acTO BCTPEYAeTCA B 3aKOHAX PasHBIX cTpaH. B § 1004 ITY
roBoputcs: «Eciy ectb ocHOBaHMe OXKMIATDh NATbHENIINX HAPYLIEHWUI, TO c00-
CTBEHHUK MOXXET NPebABUTh HETaTOPHBIN MCK». B 1. 2 ct. 376 'K Pecniy6nukn
MonpoBa cKa3aHO, YTO «eC/IM UMEIOTCSI OCHOBAHUA JIJIS TOTO, YTOOBI IIPE/II0NO-
KUTD ITOCTIeAYIOIYie HapYLIeHN A, COOCTBEHHVIK BIIpaBe IIPeLbsABUTD HETATOPHBII
uck». Crarbs 89 3akoHa DcTOHCKOIT pectryomuki oT 9.06 1993 «O BeljHOM IpaBe»
3aKpeIUIsieT MPaBUJIO, YTO «IIPY HATMYMY OCHOBAHUII IIpeJII0JIaraTh MOBTOPEHIEe
O0OHOrO HapYyILIeHNs COOCTBEHHMK MOXKeT ITOTPeOOBaTh BO3[EP>KAaThCs OT Ha-
pywenus». B ykasanHoI cTaThbe 3aKOHA pedb UET O HETaTOPHOM MCKE.

B pamkax rapMoHu3anmy 4actHoro npasa EBpocorosa mpepiaraercs yHUM-
LIVIPOBATh CIIOCOOBI 3aIMTHI BEIJHBIX IIpaB. B MozenpHbIX IIpaBuIax eBpomneii-
ckoro dacrtHoro mpaBa (DCFR) ymommHaeTca KOHCTPYKIVA IPOTMOUTOPHOTO
ucka. PaccMaTpuBaeMblil CK yIIOMUHAETCS He OYKBaIbHO, a 4epe3 yKasaHe BO3-
MO>KHOCT) ITPMMEHEHNs HeraTOPHOTO JMCKa B TpeX HallpaBleHuAX. B myHkre 2
cT. VIII.-6:101 ckasano: «Ecnm MHOE MNII0 BMEIINBAETCA B OCYILECTB/IEHNE TIpa-
BOMOUMIT COOCTBEHHMKA WU CYIIECTBYeT YIpo3a TAKOTO BMeEIIATETbCTBA, COO-
CTBEHHUK VIMeeT IIPaBoO Ha IpU3HaHMe IIpaBa COOCTBEHHOCT U Ha IPUKA3 O ero
3amuTe». B myHKTe 3 Ha3BaHHOJ CTAaTb) PaCKPBIBAIOTCS BUIBI TAKMX TPeOOBaHMIL:
«IIpukas o 3ammre mpeacTaBsAeT cOOOI IPYUKa3, KOTOPBIN 110 0OCTOATE/IbCTBAM
fiena: (a) sampeliaeT BMeIIATe/IbCTBO, yrpoxkarollee B Oyaymem; (b) o6s3biBaer
IPEeKPaTUTD CYLIeCTBYIOIee BMEIIaTe/IbCTBO; (C) 00A3bIBAET YCTPAHUTD IOCTIEN -
CTBUS MMEBIIETO MeCTO BMellaTenbcTBa». [lonmydaercs, yro B DCFR nmporn6m-
TOPHBIII MCK 3aKpeIUIeH KaK OffHO 13 TpeX TpeOOBaHMII B COCTaBe HEraTOPHOTO
UICKa 4epe3 GOPMYIMPOBKY «3allpelaeT BMeIlaTe/bCTBO, YyrpoXkawlee B Oyay-
mem» («prohibits imminent future interference»).

/13 ob6cyXzieHns BOIIpOCa O COOTHOIICHNUM IPOIMOUTOPHOTO ¥ HEraTOPHOTO
JICKOB B COBPEMEHHOM IIpaBe BBITEKAIOT C/IeyIolle BbIBOMbL. Bo-1epBbIX, Impefi-
MET HETaTOPHOTO JMCKA 3aK/II0YaeTCs B BOSMOXKHOCTY IPENDABIEHNA TPEX Tpe-
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OoBaHMil: 00 yCTpaHEHWUM IIOC/TIeACTBUII, BBISBAHHBIX HapyLIEHMEM; O 3alpeTe
IeVICTBIIL, CO3/IAIOIINX MPENATCTBYA K HOPMa/JIbHOMY VMICIIO/b30BAHUIO BEIIN; O
3alpeleHNN HelPpaBOMEPHBIX JVICTBUII CO CTOPOHBI HapyLIMTe/Is Ha Oymyliee
BpeMs, B IIPU peaIbHOII yTpo3e HapyIIEeHN B OyIyIeM.

Bo-BTOpBIX, IIpM ONMACHOCTM IMOBTOPHOTO AHAJIOTMYHOTO HAPYIIEHNMA BO3-
MOXXHO ITIpeI’bsAB/ICHNE MPOTMOUTOPHOTO MCKA, KOTOPBIN, MCXOAA U3 3aKOHO-
JlaTeJIbCTBA, OXBATBIBACTCA IPEIMETOM HETaTOPHOTO VMCKA, HAIPaBJIeHHOIO Ha
ycTpaHeHus Oypyero Hapymenns, Ho de lege ferenda mo/mken cunraTbes camo-
CTOATEIbHBIM BEIHBIM VICKOM.

3aknouyeHue

Vicropus mpornbuTOpHOro McKa 3HaYUTENbHA, Y IOHUMaHMe er0 KOHCTPYK-
VM pas/inyanach Ha MPOTSKEHUM BEKOB. DBOJIOLVA IPOTMOUTOPHOTO MCKa
[POIIUIA YeThIpe OCHOBHBIX JTalla: TApa/l/Ie/IbHOE CYI[eCTBOBAHME C HETATOPHBIM
VICKOM; COVDKEHVIE 9TUX VICKOB; ITOI/IOIeH)e HETaTOPHBIM VICKOM IIPOTUMOUTOP-
HOTo TpeOOBaHMsI; BO30OHOB/IEHME AUCKYCCUM O COOTHOLIEHNM 3TUX JIBYX MCKOB
B paMKax MOBBIIIEHNS MHTepeca K IPeBeHTVBHBIM MepaM 3alThI.

OcHoBHas npo6seMa ¢ IIpaBOBOJ IPUPOAOI IPOTMOUTOPHOTO MCKA COCTOUT
B TOM, YTO MAHJEKTUCTHI CTA/I OTHOCUTD K BEILI[HBIM MCKaM TOJIBKO JiBa TpeboBa-
HVIsI — BUH/IVKALMOHHBII 1 HETaTOPHBI. []/is1 TAKOTO 6MHAPHOTO Ae/teHns Opia
IIpofieNIaHa CiIefytomas pabora: B cdepy IpUMeHEHVS HETaTOPHOTO VICKa ObIIN
BKJIIOYEHBI TPOTMOUTOPHBI 1 KOH(PECCOPHBIIT MCKY; HETATOPHBII UCK TepPecTa
MTOHMMATBCS KaK TpeOOBaHUsA 06 OTPUIIAHNN CAMOBOJIBHOTO IIPUIIMCBIBaHMS cebe
ceputyTa. Ho ¢ pasBurueM rpaxjanckoro o60pora 1 BBeIeHIEM PerucTpalym
IIpaB Ha HEJBVDKMMOCTD JIBYCOCTaBHAsl CUCTEMa BEIIHBIX MCKOB He obecIieunBa-
eT IOTHOTHI ¥ 9(pPeKTUBHOCTY 3aLUTHI BEIIHOTO Npasa. IloaToMy HeobxoxuMo
paclIMpuUTh NepedeHb BEIIHBIX MICKOB ¥ 00CY>KIaTh BO3MOXXHOCTb 000C00/IeHIIA
HPOTMOMTOPHOrO VICKA B COBPEMEHHOM IIpaBe.

JleiicTByromias B HacTosiIee BpeMs B Poccuu KOHCTPYKIus IpOriu6UTOPHOro
MICKa KaK 9acTy abcTpaktHOI popmymposku ct. 304 'K PO He paborocmocobHa,
3TOT VICK He BBINOJIHAET CBOEI IpeBeHTNBHON GyHKImu. Cynbl He obecrieynsa-
IOT 3aIUTBI OT BO3MOYXHOTO IIOBTOPHOTO aHA/IOTMYHOTO HAPYIIEHN, B JIy4llleM
CTy4ae OrpaHNYMBAsICh ACTPEHTOM. B 9T0i1 cuTyaruy HeOOXOAMMO MEHATh KOH-
CTPYKIIVIO ¥ IIPOTMOUTOPHOTO MCKa, ¥ CUCTEMY BeLlIHBIX VICKOB. VI3MeHeHue, KO-
TOpO€e I03BOMIUT CyiaM CPOPMUPOBATD CYAeOHYI0 MIPAKTYUKY IO IPeBEHTUBHO
3alyTe BELIHbIX IIPaB, MOXXET COCTOSITh B IPUJAHUI CAMOCTOSTE/IBHOTO 3Have-
HIS IPOTMOMTOPHOMY VICKY.

B HayuHBIX TyO/IMKAIMAX 10 PUMCKOMY IIPaBy BCTPEYAETCs MyTAaHMIIA MEKIY
HPOTMOUTOPHBIM MHTEPAUKTOM ¥ MIPOrMOUTOPHBII CKOM. [TepBbIit 13 HUX OBLT
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IIPOIleCcCya/lbHBIM CPEICTBOM U IIOHMMAETCS HbIHE KaK JMCK 0 Bocnpeuenun. Bro-
POJI M3 HUX SABJISIETCS] CIOCOOOM 3alVThI BEIIHBIX IIPaB, T.€. BEITHBIM MCKOM. [0
IpUYMHE TyTaHUIBl MHTEPVIKTA 1 VICKA B JOKTPMHE IPOTMOUTOPHBIN UCK 9aCTO
MIOHMMAETCS VI3/IMIIHE IIMPOKO — KaK Mepa BOCIIPeleHNA OT TI0ObIX JIefICTBUI
HOTeHIManbHOTO HapywmuTens. Ho aTo cBoicTBO MHTEepAuKTa. I[IpornbuTopHsbIi
e UCK MMeT1 6oree YeTKyIo cepy IpUMeHeHNs — BelllHOe IIPaBo, KOTra HeoO-
XOJVIMO 3aIIPeTUTh OTBETUYNKY IIOBTOPHOTO aHA/IOTMYHOE HapyIleHe B OyayiieM
IIOJ] CTPaXOM BO3/IO>KEHVS Ha Hero ITpada.

[TporubuTopHbII MCK 00/1a/jaeT CIeAYIOIMMY YepPTaMU: OH OTHOCUTCS K pas-
HOBIUJIHOCTM MICKOB O BOCIIpelleHNUM (MCK O HPUCYXJIeHUN K 0e3leiiCTBUIO), B
CBA3M C Y€M 110 HEMY HE BBIJAETCS MCIIOTHUTEIbHBIN JINCT Y He OCYILEeCTB/IAETCA
HIPUHYANUTEIbHOE VCIIOTHEHE; OH MIMeeT IIPeBeHTUBHBII XapakTep (mpegynpeny-
TeJIbHBIN JMCK, IPEeBEHTUBHBIN MICK) — 3allpellaeT OTBETYMKY COBEpUIATh aHAJIO-
TUMYHbIE TeVICTBMA Ha OyayIee BpeMs; BEIHBIIl XapaKTep, ABJIAETCS Pa3HOBUIHO-
CTBIO BEIIHBIX MICKOB; OH MIMEET CIEL[MaJIbHOE IIPAaBOBOE OCHOBAHME IPVIMEHEHNA
B BlIfie IPOTUBOIIPABHOIO COCTOSAHMA, KOTOPOE BbIPA)KAETCA B CUCTEMATUUECKNUX
IIeVICTBUAX, HAPYIIAOIIMX BelJHOe IPABO JCTIIA; CAHKIVM 3a HapylleHue cyne6-
HOTO 3a1peTa B Bije mrTpada, yIIaunBaeMoro B ojb3y UCTIIA.

HeraTopHBIit 1 IpOrMOUTOPHBIN MCKU MOTYT ObITh HAallpaBIeHbI Ha yCTpaHe-
Hue OyAyIero HapylleHys, HO B Pa3HbIX CUTYalMsAX — HETATOPHBIN MCK yCTpa-
HseT HOBOE BO3MOXKHOE HapyIlIeHMe, a IPOrMOUTOPHBIN MCK OPMEHTVPOBAH Ha
yCTpaHeHuUe IOBTOPHOTO HapyIleHns B Oy/ylieM, 3aIpeTa HapyLIeHWIT TAKOTO e
poza, Korja paHee CyoM ObUIO IIpecedeHo MpeflIecTBYollee HapyleHue. B Ta-
KOM IIOHVMAaHN MO>KHO TOBOPUTD O CAMOCTOSITe/IbHOCTY IIPOTMOUTOPHOTO MCKa
OT MCKa HeraTopHoro. Ho Ba)KHO IOHMMAaTb, 4TO TaKas Mo3uLMA KacaeTcs lege
ferenda. 13-3a yHuBepcanpbHO GOPMYIMPOBKI HETATOPHOTO ICKA B HOPMax 3a-
KOHa OO/IBIIMHCTBA CTPaH NMPOTMOMTOPHBIN MCK OCTAeTCs B TEHU HETaTOPHOTO
ucka. BeiBog ero 13 cdepbl mpuMeHeHMs] HEraTOPHOTO VICKa MTO3BOUT cHOpMIU-
pOBaTh CyZileOHYIO NIPAKTUKY NIPEBEHTMBHOMN 3aIUTBI COOCTBEHHOCTY; TTOKA 4TO
6e3 caMOCTOATE/IbHOTO PEryIMPOBAHNA IPOIMOUTOPHOTO MCKaA CYZIbI KpaliHe pefi-
KO JAI0T 3aI[UTy OT BO3MOXKHOTO HapyuleHus B Oyaymem. HeobxoanmocTsb pas-
BUTYS IPEBEHTUBHBIX CIIOCOOOB 3aLUTHI BEI[HBIX IIPAB OUEBHU/HA.
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