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AHHOTauma

CrnoxwmBLUMeCs peann CBUAETENbCTBYIOT, HTO MAHUMYIMPOBAHME Kak BOCTpeboBaHHOE
1 BECbMa PacrnpoCTPaHEeHHOE CPeACTBO BO3AENCTBUS Ha OOLLECTBEHHbIE OTHOLLEHUS
AKTVMBHO MCMOMb3yeTCs U B NPOLLECCEe NPaBOBOrO PEryInpoBaHUs. OTO HE MOXET U He
[OJIKHO UTHOPMPOBATLCS CreLmManmMcTamMm Kak obLLEe Teopum Npaea, Tak 1 OTPaCEBbIX
lopuamnyecknx Hayk. B ctatbe 060CHOBLIBAETCS, YTO MaHUMYIMPOBAHWE IOPUANYECKM-
MW LensaMun ABASIETCSH CaMOCTOATENIbHbIM BUAOM NPaBOMEPHOIro NOBEAEHUS, N3yHeHNE
KOTOPOro MO3BOMINT HE TOJIbKO CYLLLECTBEHHO 060raTmTh MHCTPYMEHTANIbHYIO TEOPUIO
npasa, HO M 3HAYUTEJIbHO MOBbLICUTL OEMCTBEHHOCTb MEXaHn3ma rnpaBoBOro perynu-
poBaHusl, pa3HOO6pPa3nTb TPAANLMOHHbLIE NOAXOAbI K aHANN3Y IPUANYECKUX LENEn n
CpencTB 1 MX NoTeHLMana, PaBHO Kak 1 pacno3HaBatb Hef0BPOCOBECTHOE NCMONb30-
BaHVE IOPNONYECKNX CPEACTB B OOCTMXXEHUM MaHUMNYNATUBHbLIX IOPUONYECKUX LieNen.
Ocoboe BHUMaHWE YyOensieTcs WUCCNeAoBaHMIO MaHUMYIMPOBAHUS OPUONYECKMMU
LensiMu Kak SIBEHUS, UMMAHEHTHO MPUCYLLLEro PEryavnpoBaHUI0 OOLLECTBEHHbIX OT-
HOLLIEHWI, ero NpMpoabl, COAEPXaHUs, NMPU3HAKoB U nocnencTeuii. ABTopom oboc-
HOBbIBAETCH MO3NLMA, YTO MaHUMNYNIMPOBaHWE IOPUANYECKUMN LenaMn — 310 popma
NPaBOMEPHOro NOBEAEHUS, HECMOTPS Ha TO, YTO AOCTUXEHME LeNen MaHunynstopa
ocyLecTBnsieTcs B ywepb nHtepecam obbekTa MaHunynmposaHusa. OcHoBononarato-
LWMM METOAOM UCCNeL0BaHNSA BbICTYNMAA MaTepuanncTmieckas amanektmka, kotopas
no3Bonuia 060CHOBATb FETEPOreHHy NpUpoay MaHUMyIMpPOBaHUS OPUANYECKUMN
uensMm 1 ee posib B obecneveHnn GanaHca NMHTEPECOB NIMYHOCTU, OOLLLECTBA U FOCY-
napctea. PopManbHO-PUOANYECKUIA METOL, B COHETAHUN C 3aKOHAMMW JIOTUKN U CTPYK-
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TYPHO-DYHKLMOHANBHBIM MOAXOA0M MCMONb30BaNUCh NPU GOPMYINPOBKE aBTOPCKMX
nedbrHUuMn, Takke akTUBHO MPUMEHSIINCH MOSNIOXKEHUSI TEPMEHEBTUKN U Pa3NYHbIE
TEXHOJIOTMWN MHTEPNpeTaumMm TeKCTOB HOPMaTVBHO-NPABOBbLIX aKTOB, METOAbl aHaM3a
W cuUHTEe3a, oenykumm n nHaykumm. ChopmMynmpoBaH BbiBO, HTO XOTS MaHUMyMpoBa-
HUE IPUANYECKUMU LENSIMU TPAHCHOPMUPYET NOTPEOBHOCTN U MHTEPECHI YHACTHMKOB
NpPaBOOTHOLUEHWIA B YroAy No3unLMm cyObekTa ynpaBieHns 1 BBOOUT 0ObEKT MaHuUMy-
NMpoBaHna B 3abnyXaeHne, OHO BbICTYMaeT CoumasibHO-00yCNOBNEHHBIM CMOCO60OM
BO30ENCTBUS Ha Y4aCTHMKOB MPABOOTHOLLEHMWIA, COOTBETCTBYET 3aKOHOAATENIbCTBY U
No3BOJIIET peann3oBaTb HeMNonyspHble peleHns. MoayepknBaeTcs, YTO MaHUMyIn-
pOBaHVe PUONYECKUMU LENAMU HYXXAAEeTCs B AallbHelLleM NCCNeLoBaHUN.

KnwouesBblie cnoBa

NMpaBOBOE PEeryanMpoBaHne; MaHUMyaMpoBaHWe; lpuandeckas Lefb; pUaMYeckoe
CPeACTBO; NPaBOOTHOLLEHWE; HOPMA NPaBa; NPaBOTBOPYECTBO; peannsaums npaea.

Ana untuposanuns: Kynukos M.A. MaHunynupoBaHue opuanyeckuMm LensaMun: no-
HATME 1 Npu3Haky // MNpaso. XypHan Beicwwen wkonbl akoHOMUKK. 2023. T. 16. N2 2.
C.213-240. DOI:10.17323/2072-8166.2023.2.213.240.
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Abstract

The current legal realities convincingly indicate that manipulation as a widely spread
means of influence upon social relations is also actively used in the process of legal
regulation, which cannot and should not be ignored by researchers in the field of general
theory of law as well by other legal scholars. The article substantiates that manipulation
by means of legal goals is an independent type of lawful behavior, the study of which
will not only significantly enrich the instrumental theory of law, but also increase the
effectiveness of the mechanism of legal regulation, diversify traditional approaches
to the analysis of legal goals and means and their potential, and facilitate recognizing
unfair use of legal means in achieving manipulative legal goals. Particular attention is
devoted to the study of the manipulation by means of legal goals as a phenomenon
inherent to regulation of social relations, its nature, content, signs and consequences.
On specific examples, the position is substantiated that the manipulation by means of
legal goals is a form of lawful behavior, despite the fact that the achievement of the goals
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of the manipulator is carried out at the expense and to the detriment of the interests of
the object of manipulation. The fundamental method of the research was materialistic
dialectics that has made it possible to substantiate the heterogeneous nature of the
manipulation by means of legal goals and demonstrate its role in balancing the interests
of the individual, society and the state. The formal legal method in combination with the
laws of logic and the structural-functional approach were usedin formulating the author’s
definitions of manipulation as a generic concept, as well as in defining manipulation by
means of legal goals as an independent legal category. The author actively used the
provisions of hermeneutics and various technologies for interpreting the texts of legal
acts, methods of analysis and synthesis, deduction and induction, abstraction and
analogy. The conclusion is that despite the fact that the manipulation by means of legal
goals transforms the needs and interests of the participants in legal relations in favor
of the position of the subject of management, misleads the object of manipulation and
impedes the effective functioning of the mechanism of legal regulation, it is a kind of
response to the request of society as well as socially conditioned way of making impact
on participants in legal relations. It also complies with current legislation and allows to
realize unpopular decisions. It is emphasized that the manipulation by means of legal
goals needs further research.

Keywords

regulation; manipulation; legal goal; legal means; legal relationship; legal norm;
lawmaking; implementation of legal norms.

For citation: Kulikov M.A. (2023) Manipulation by Means of Legal Goals: Concept and
Characteristics. Law. Journal of the Higher School of Economics, vol. 16, no. 2, pp. 213—
240 (in Russ.). DOI:10.17323/2072-8166.2023.2.213.240.

BBepeHue

ViccnepoBanue npupopbl ¥ IPU3HAKOB MAaHUIY/IATUBHOTO BO3JEIICTBUA
Ha 00lIeCTBeHHbIe OTHOIIEHVS MPAKTUYEeCKU He MPOBOAUTCA B cdepe Kak
o6111eit Teopuy paBa, TaK M OTPAC/IEBBIX IOPUANYECKUX HayK. TpaaimoHHO
OHO OCYIIECTB/IAETCA Yepe3 MPU3MY ICUXONOTMYECKUX, COLMONOINIECKUX
VJIU yIIPaBIeHYeCKNX IOAX00B. BMecTe ¢ TeM eCTb Bce OCHOBAaHVA II0/IaraTh,
YTO aHa/IM3 MAaHMUIIYIMPOBAaHMA KaK BeCbMa PacIIpPOCTPaHEHHOIO CpeNCcTBa
BO3IeVICTBUA Ha OOIIeCTBEHHbIE OTHOIIEHNS, B TOM YJC/Ie U IOCPEICTBOM
JVICTIOTIb30BAHVIS IIPABOBOTO MHCTPYMEHTApUsA CIOCOOEH CYIIeCTBEHHO 000-
raTUTh OOLIYIO TEOPUIO ITpaBa AaBHO BOCTPeOOBAHHBIM M3Y4YeHNUEM KaK Ca-
Moro ¢eHOMeHa MaHMITYIVPOBAHNUA, TaK M CIOCOOOB €ro MCIIO/Mb30BaHIA
JIMEHHO B cdepe IIPaBOBOTO PETyINpPOBAHNA.

3HAYMMOCTh ¥ JJAaBHO Ha3peBIas HEOOXOAVMOCTD U3YdeHVsI MaHUITY/IN-
POBaHMA LEIAMU B IIPABOBOM PETyIMPOBaHUY TIO3BOJINT:

PaCUIVPUTDb ¥ CYLIeCTBEHHO 00OraTUTh TPaAMIMOHHbIE TOAXO/bI K aHa-
U3y IOPUANYECKMX 1ie/lell, MCTVHHBIX IPUYMH MX BO3HUMKHOBEHMS, CIIOCO-
60B (OpMYIMPOBAHNIA U BHIPRKEHNA B A3BIKE IOPUANIECKIX JOKYMEHTOB;

215



JINCKyCCHOHHBIV KiyO

MUHVMM3MPOBATh IIOCTAHOBKY IOPUANYECKUX LieJieil, 3aBeJOMO He OTBe-
YaIOIVX HOTPEOHOCTSM U MHTEpecaM YYaCTHUKOB IIPAaBOOTHOLIEHNIL, HE OT-
PaKAIOLIVIX VX VICTVHHbIE HAMEPEeHVIS;

pacno3HaBaTh HeOOPOCOBECTHOE VICIIONTb30BAHNIE IOPUINIECKIIX CPEICTB
B JOCTVDKEHUV MAHUITY/IATUBHBIX IOPUNYECKIUX LIefIeit, 94To OyzeT crocobc-
TBOBAaTb MOBBILIEHNIO KaK /IEICTBEHHOCTY MeXaHNM3Ma IIPABOBOTO Pery/y-
pOBaHMsI, TaK ¥ 00IIEro YpOBHs 3aKOHHOCTY U IIPABOBOI KY/IBTYPhI 0011je-
CTBa;

BBISIBUTD JTATEHTHBIE, HO IIPY 9TOM 371000JHeBHbIE IIPOOJIEMBI, TIPY pellie-
HVJ KOTOPBIX VICIIO/Ib3YIOTCSI MAHUITY/IATYBHbBIE TEXHOJIOTNI;

HIOBBICUTb YPOBEHbD JIOBEpUs KaK K OpraHaM IyOIMYHOI BIACTH, TaK U K
IpaBy KaK Ba)KHEIIEMY ¥ YHMBEPCA/TILHOMY CPE[CTBY, CIIOCOOCTBYIOIEMY
peanm3alnyuy MHTEPeCcoB YYACTHIKOB IIPABOOTHOIIECHNIL.

OO6BEeKTOM WCCIeIOBAaHNSA SABIACTCA IPAaBOBOE pPerylIupoBaHue oOle-
CTBEHHBIX OTHOLIEHWII, a TaKXe IOpUAMYecKye IeNM U CPeAcTBa KaK ero
CYLIHOCTHas1 OCHOBA. [IpeMeTOM pabOoThI BHICTYIIaeT MAaHUIYIATUBHOE VUIC-
H0/Ib30BaHNe IOPUANIECKNX LieJiell B Ipoliecce IPaBOBOTO PEryIMpOBaHMA,
npupopa u crienyduka JaHHON GOPMBI IPAaBOMEPHOTO ITOBEEHIA.

B kauecTBe K/TI0UEBBIX IieJIell, ZOCTVKEHe KOTOPBIX 00YCIOBIUIIO ITPOBe-
JileHVe MICCTIeOBAHYIS, BBIJIEIUM CTIeAyIoliye: Ha OCHOBE aHa/In3a CYIL[HOCTH
U TIPUSHAKOB MaHUITYIMPOBAHMs KaK POJOBOTO IOHATHUA U BOCTpeOOBaH-
HOJI (OpMBI BO3[JECTBMs Ha OOIeCTBEHHbIe OTHOIIEHNUS PACKPbITh IIPK-
pony u crennguueckue 0COOEHHOCTY MAHUIYIMPOBAHNS IOPUANYECKIMMA
Ie/IIMU B TIPOLjecce IPAaBOBOTO PETYIMPOBAHNUA U JOKA3aTb, YTO YKa3aHHAs
PasHOBUJHOCTb MaHUITYIMPOBAHMA LIMPOKO HMPUMEHACTCSA M HYX/JaeTCs B
rIy60KOM 001eTeOpeTYecKOM aHaIn3e; 0O00CHOBATb, YTO MaHUITY/IUPOBA-
HIle IOPUINIECKUMI Lie/IAMU (B OT/IM4YMe OT MHBIX GOPM U pa3HOBUIHOCTEN
MaHUITY/ISITUBHOTO BO3ZIENICTBYSI Ha OOILIeCTBEHHbIE OTHOIIEHNs) SBJISETCS
IIPaBOMEPHBIM ITOBefIeHNeM, KOTOpPOe 00yC/IOB/ICHO JVIATIeKTYKON COCYIIeCT-
BOBAHMsI MTHTEPECOB TMYHOCTH, O0I[eCTBa U TOCYAPCTBA M BHICTYIIAeT COLIM-
aJIbHO O0YC/IOBJIEHHBIM CIIOCOOOM peajm3aluyl IpaBOMEPHBIX CTPEM/ICHMIT
Y4YaCTHYKOB IIPaBOOTHOLIEHNII; HA OCHOBE aHa/IN3a TeXHOJIOTUI MaHUITY/IS-
TUBHOTO JICIIO/Ib30BAHNA IOPUANYIECKUX Iieell 3YIUTh MOC/IeCTBUAS JaH-
HOJI (POpPMBI TPABOMEPHOTO MOBEIEHVs I €r0 HeraTMBHOE BJIMsIHME KaK Ha
IeiCTBEHHOCTb MeXaHN3Ma IIPaBOBOTO PeryIMpOBaHs, TaK U Ha obecriede-
HIIe HaIlYIOHA/IbHO 6€30IaCHOCTY POCCUIICKOTO TOCYAAPCTBaA.

B kayecTBe OCHOBHOJI IMITOTE3BI MCC/IEHOBAHNS IIPEJIaraeTcsl Te31C, YTO
MaHUIIYIMPOBaHNUe IOPUANYECKUMM LesMIU SB/IsAET cO00I OCYIeCTBIsAe-
MYIO IIpY IIOMOIIM CKPBITOM TaKTUKM VN CTpaTerny GpopMy IpaBOMEPHOTO
HOBeeHMs, 3aK/II0YAIONIYIOCS B IOCTAHOBKE VUIY VICIIO/Ib30BAHUY IOPUJM-
JeCKMX LieJiell B MHTepecax cyObeKTa yIpasieHusA (MaHUIY/IATOPa) BOIPEKN
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VICTUHHBIM NTOTPeOHOCTAM U MHTepecaM OObeKTa ynpapaeHNsA (MaHUITY/IN-
PYEMBIX).

be3ycnoBHO, MaHUITYIATUBHOE BO37EIICTBIE Ha OOIeCTBEHHbIE OTHOIIIE-
HIA B LI€JIOM U MaHMUITY/IMPOBaHME B IIPOIecce IPABOBOTO PETyIMPOBAHNA
B YaCTHOCTM OCYLIECTBIIAETCS a/IeKO He TONbKO MOCPENCTBOM IIOCTAHOBKI,
bOopMyIMpoOBaHNA U UCIONb30BaHMsA IOPUANYECKUX Ieneil. Bmecte ¢ TeM
[laHHAs Pa3HOBUIHOCTb MaHUITYIMPOBAHNUA CUNTACTCA HaMMeHee VCCIIeo-
BaHHOJ KaK B TeOPMM IIPaBa, TAK ¥ OTPAC/IEBBIX IOPUANYECKUX HayKaX. B cBA-
31 C 3TUM IIpeMeT HACTOSAIIETO aHaI/M3a OTPAHMYEH M3YYeHUEM MaHUITY-
JIMPOBaHMs IOPUAMYECKUMM LIe/IAMY B IIPOLiecce IPABOBOTO PETy/INpPOBAHUA
0011eCTBEHHBIX OTHOIICHMIL.

1. ManunynupoBaHue Kak BocTpeo6oBaHHasa dpopma
BO34eMCTBUS Ha O0LW,EeCTBEHHbIE OTHOLLUEHUS:
nocTaHOBKa Npo0seMbl

TpaauiMoHHO TepMIH «MAaHUIY/ISIIVST» TPAKTYETCS KaK OJHO U3 IPEeBHEl-
VX CPEJICTB IOCTVDKEHNA Iie/lell 4e/IOBeYeCKON JeATeNbHOCTI, CTpeMIeHIe
VIBMEHVTD BOCIIPYATYE VIV ITOBEfieHIe JPYTYX JTIOfell TPV IIOMOLIV CKPBITOTA,
0OMaHHOII V1IN HacuIbCTBeHHOM TakTuku [Cromapenko A.M., Ceparox H.B.
u ip., 2019: 75-89]. E.JI. [loneHKO 1OJ MaHUITYIMPOBAaHVeM IIOHMMAeT «BUJ
IICHIXO/IOTMYECKOTO BO3JENICTBUA, MCKYCHOE JCIOTHEHNe KOTOPOTO BefeT K
CKPBITOMY BO30Y>KI€HMIO y APYTOTO YeJIOBeKa HaMePeHMII, He COBITA/IAIOLIVIX C
€ro aKTya/lIbHO CyIIeCTBYIOIIMY skemanuAMm» [[lonenxo E.JL., 1997: 18].

[Tox MmaHuIynALMeN TakoKe MOHMMAIOT (OPMY HAYXOBHOTO BO3JCHCTBIA,
CKPBITOTO TOCIOJCTBA, YIIPAB/IEHVs TIOAbMM, OCYILECTB/IIEMOrO HEHACUIbCT-
BeHHBIM 00pa3oM [becconos B.J1., 1971: 64]; ckpbITOe IPUHY>KIEHNUE, TIPOrPaM-
MJpOBaHVe MBICTIEN, HAMEPEeHWII, 9yBCTB, OTHOIIEHWIT, YCTAHOBOK, ITOBEIEHNs
[Massa L., 2022]; [[Immnep I., 1980: 34]; ckpbiTOe IIpuMeHeHMe BIaCTI Bpaspes
¢ mpepnonaraemMoit Boneyt gpyroro [Goodin R., 1982: 14]; [Sirazetdinova M.,
Stoletov A. et al., 2021: 103-123]; Takoe HessBHOE BO3ZIEIICTBNUE HA afjpecara, Ipyu
KOTOPOM IIOCTIEHNIL, CaM TOTO He OCO3HaBasd, MI3MEHAET CBOM LIe/I VICXOA U3
notpebHOCTEl cybbekTa Bracty [Wilson P. et al., 1996: 116] n 1.,

[TpakTudecky Bce aBTOPbI YIIOMSAHYTBIX OIpefe/IeHNi TPAaKTYIOT MaHU-
Iy/IMpOBaHNe KaK IICUXOIOTNYeCKNT (eHOMEH, YTO He JIMIIEHO OCHOBAHUII
[Manbko A.B., Cy6oues B.B., 2021: 163-180]. Tax, T. Ban [lelik moguepku-
BAeT, YTO IICHXO/IOTMYECKOe BO3JeIICTBIE NPUCYILe 000 13 GOpM MaHM-
IY/LALVN, ABJIAIOIE cO00i pa3HOBUJHOCTb KOMMYHUKATUBHON MTPAKTUKI
Y TIPAaKTMKM B3aMMOJEVICTBYA, IPU KOTOPOI MaHUIYIATOP KOHTPOIMPYET
APYTUX JINL, KaK IPaBWUIO, IIPOTUB MX BOJIM 1 Bolpeky ux uHrepecam [Dijk T,
2006: 359-383]; [Dijk T., 2001: 95-120].
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Bmecre ¢ Tem mojaraeM, YTO MaHUIIY/IMpPOBaHMe —IIPeX/ie BCEro yIpas-
JIeHMe, a TICUXOIOTMYeCKOe 1 MIHOe CKPBITOEe BO3/leliCTBIE Ha 00beKT MaHM-
Iy/IMPOBaHUA AB/AETC MuIlb popmoit nocnenHero. O60cHOBaHA MO3MIVIA
B.I1. IlletiHOBa, KOTOPBIN MOAYEPKMUBAET, YTO MAHUITY/IALMA — 3TO CKPBITOE
yIIpaBJieH)e, Ipy KOTOPOM MHMIMATOP MOCTUTAeT STOVMCTUYECKMX IiefIeit,
HaHOCA yuiep6 ajgpecary BO3#eCTBUA (B OT/IMYME OT OTKPBITOTO (SBHOTO)
yIIpaBJIeHN)s], IIPY KOTOPOM €ro Iie/b JOBOAUTCS 0 ajipecara). ABTOp IOJ-
YepKMBAeT, YTO IPYU CKPBITOM YIIPaBJICHUN afipecaTy HaeTcs Takas MHQOp-
Malys, UCXOMA U3 KOTOPOJ OH NIPMHMMAeET pellleHNe (BBIIONMHAET NeiCTBIE),
3ammanupoBanHoe nHuimaropom [[leitnos B.IT., 2022: 8-9]. Takum obpa-
30M, STOVMCTMYECKIIT XapaKTep Lieseil CyObeKTa MaHUITYyIMPOBAHNS 3aK/II0-
9aeTcs B TOM, YTO OH peajin3yeT CBOM CTPeMJICHN)s 3a CYeT MHTEePeCcoB 00b-
eKTa MaHUIYIMPOBAHNUA U B yllepd MM, MOTUBUPYs IIOCTIEIHETO K 3apaHee
IPOJYMaHHOMY CYO'beKTOM BapyaHTY ITOBEJCHNA.

Ilenecoo6pasHoO BBIEIATD CIEYIOLIVE IPM3HAKM MAHUITY/IITBHOTO BO3-
IeVICTBMA Ha OOIeCTBeHHbIE OTHOLICHVIA.

MaHunynupoBaHye — 3TO pa3HOBUIHOCTD yIIPaB/IeHNs, CyOBEKT-00beK-
THBIE OTHOLIEHVISI, CK/IA/IbIBAOIECS B COLMOKY/IBTYPHOM IIOJIE.

MaHunynupoBaHue NpeanonaraeT CKpbiToe BO3IENCTBME CyObeKTa Ha
00BEKT, IIpU KOTOPOM MCTUHHBIE Lle/ CyObeKTa (MaHMUITynATOpa) 00beK-
Ty (MaHMIynmupyemomy) He usBectHbl. Kak nopuepkusan I. nmnep, «yisa
TOCTVDKEHMA yCIleXa MaHUITY/IALV JO/DKHA OCTaBaThCsA HE3aMeTHOI. YcIrex
MaHMUITY/IAIVY TAPAHTUPOBAH, KOTZIa MAaHUIIY/IPYeMbIIl BEPUT, YTO BCE IIPO-
JICXOJjAAlllee eCTeCTBeHHO 1 HemsbexxHo» [[Inmnep I, 1980: 35].

MaHunynupoBaHue npearnosaraet IpUOpUTETHOE YIOBIETBOPEHNE NHTe-
PecoB MaHUIY/IATOPA, MOTHOCTBIO MO0 YaCTMYHO UTHOPUPYS NMOTPeOHOC-
TV ¥ MHTepechl 00'beKTa yIpaBieHusA. B mo6oM crydae MaHUIYIMpPOBaHue
OCYIIECTBIIACTCA ITyTeM BO3JEVCTBYA Ha MHTepechl 00beKTa C Y4eTOM €ro
norpebHocTeit. OZHAKO B 3afauyyl MaHUITY/ATOpPA BXOAUT M3MEHEHMe Ca-
MUX IOTPeOHOCTEN MM MHTEPeCcOB 0ObeKTa yIpaB/IeHNs B PyC/Ie IIOCTaB-
JICHHBIX CyOBEKTOM YIIpaBJIeHM Lie/lell, CO3[aHue BUAVMOCTY YIIPaB/IeHUA
(BO37eiICTBMS) B MHTEpecax YIpaBiAeMoro. MaHUITy/IATUBHOE BO3JIe/ICTBIE
OCYILeCTB/IACTCSA He B MHTepecax 00'beKTa yIpaB/IeHNs, YTO TeM He MeHee He
VICKJTIOYaeT TOTO, YTO Liel CyObeKTa ¥ 00beKTa MaHUIYIALNIA KaK IIpaBy-
JI0 COBIAZIAIOT (TaK KaK MOTPEOHOCTY M MHTEpechl 00beKTa MaHUITYIIALINI
HOZIBEPITIVICh «KOOPAVIHVUPYIOLIEMY BO3ZENICTBUIO» MaHMUIYIATOpa). Takum
00pa3oM, MaHUITY/ISALVA — YacTh TEXHOMIOTMM BIACTH, He TIPefIIoaraomiei
BO3JIEVICTBNS Ha TIOBEIeHNUE «IPYyTa» WM «[IapTHepa»: NI, CO3HAHNEM KO-
TOPBIX MAaHUITYIMPYIOT, BOCIPUHIMAIOTCS He KaK IMYHOCTY, 2 KaK 00bEKTHI,
BellM Sui generis.

218



M.A. KynukoB. MaHunynupoBaHue 1opuanyeCckummy Leasmu: noHsaTue n npyudHaku. C. 213-240

ManunynupoBaHyue — 3TO BUJ BO3JEICTBUA Ha IOBefieHUE 0OBEKTa,
Tpebyroumit 0T cybbekTa crenyduiecknx HaBbIKoB. [log HUMM ogpasyme-
BAIOTCA YIIPaBIeHYeCKUe CIIOCOOHOCT U BBICOKAA KBaMM(PUKAIVIA MaHUITY-
nATOpa (MHaYe yIpaB/IeHYecKye pelleHNsa OYAyT «CIYCKaTbCA CBEPXY» MM
HaBA3bIBATHCS IIOMVUMO VHTEPECOB CaMOro OObeKTa YIpaB/IeHMs), B TOM
qJ[C/le ero 3HaHMA, BaJieHMe CUTYyaluell, YMeHMs UCIIOb30BaTh pecypchl
(mpaBoOBBIe, TONMUTNYECKUE, GPUHAHCOBBIE, MH(OPMALVIOHHBIE U Jp.) I pe-
a/lM3aluy CBOUX Iiefiell ¥ OfHOBPEMEeHHOV MOTVBalNM 00beKTa MaHUIIYIIA-
TUBHOTO BO3JIEJICTBMA K COOTBETCTBYIOI[EMY IIOBEJIeHNIO.

MaHunynmupoBaHue IIpeAronaraeT MCIO/Nb30BaHMe JINIIb COLMAIbHO
00YC/IOB/IEHHBIX, BOCTPeOOBAaHHBIX CPENCTB BO3JEIICTBUA Ha IOBeIeHNe
cyObeKTa 061eCTBEHHBIX OTHOIICHMIT M He IO/DKHO BBI3BAaTh IIPOTUBOJEIIC-
TBYIS C €0 CTOPOHBIL.

[TepeuncneHHble NMPU3HAKM MAHMUITYIATUBHOTO BO3IEVICTBUA IO3BOJA-
I0T YTBEPXX/JaTh, YTO IaHHASA Pa3HOBUHOCTD YIIPaBJIeHN IpefoIpe/ieeHa
XOJOM OOIIeCTBEHHOTO Pa3BUTHA U ABJIACTCA COLMATBbHO-00YCIOBICHHOI,
BOCTpeOOBaHHOII TPaKTNKOIL yrpaseHns. B.B. Cy6odeB mogyepknBaeT, 4To
COBpeMeHHOe OOIeCTBO AEeMOHCTPUPYET YCTOMYMBBIA M APKO BBIPA)KEH-
HBIII 3aIIpOC Ha MAaHNUITY/IMPOBaHME KaK IOMUTUYECKVIMH, TaK U IIPAaBOBBIMUI
cpencTBamy, 671arofapss KOTOpOMY BO3PacTaeT AeICTBEHHOCTD YIIPaB/IeHN
U TIOC/IeJHee OCYIEeCTB/IAETCS METOJaMU, He BBI3BIBAIOIIVMMI OTTOP)KEHIA
Y YYaCTHMKOB OOI[eCTBEHHBIX OTHOIIEHMII. B cumy ckasaHHOTO «BMHUTH B
IIOBCEMECTHOM PacIpPOCTPAaHEHM! MONMUTUKO-IIPABOBBIX MAaHUIYIALMI He-
KOTO, IaHHBII IPOLECC — 3TO JIMIIb CBOEOOpasHbI 0OLMiI 3HaAMeHATeNlb
CTIOKUBILEICS CTPYKTYPhI YIIPAaBIeHNA B 00IIeCTBe, KBUHTICCEHIVSA TIPO-
Iecca IpUHATHA YIIPaBIeHYeCKNX pelIeHNit T000ro MacmTaba B yCIOBUAX
TOTAJIbHOI TNOepann3aum».

JelicTBUTENBbHO, B YCTIOBUAX BCEIOIIONIA0Iell 60pbObI 3a IIpaBa U CBO-
607bl YeoBeKa U TpaKAAaHMHA, AB/IAIOMIVXCSA U IPOBO3IJIAIICHHBIX BBICIIEN
IIEHHOCTBIO, OTKPBITOE ¥ OeCKOMIIPOMIICCHOE JJOMUHMpPOBaHME CyOBeKTOB
yIIpaB/IeHNsI CTAHOBUTCS /MO0 HEITUYHBIM, /MO0 HEBO3MOXXHBIM. JTO 3a-
cTaB/isgeT npuberaTb K HesIBHBIM IIpMeMaM YIPaB/IeHMs, KOTOpPbIe, B 60/b-
IIVHCTBE CBOEM, ¥ SBJIAIOTCA MaHUIYIATUBHBIMU TexHonorusamu [Cy6o-
ges B.B., 2021: 30, 31].

CB0e0Opa3HbIil 3aIIPOC HA MAHUITY/INPOBAHME BHIPAKAETCA U B TOM, 4TO
Ha CMEHY IIOJAB/IEHMIO BOMM OOBEKTa YIpaB/IeHNsA PUXOANUT TpaHCcHopMa-
IV €T0 MOTpeOHOCTel M MHTepecoB Ipu nomout CMU 1 MHBIX TeXHOIOT NI
C OJHOBPEMEHHbIM IIPOBO3IIAllIeHNeM IIPaB, CBOOO] 1 3aKOHHBIX IHTEPECOB
CyOBeKTOB IIPAaBOOTHOLICHNIT Ba>KHEMIINMY IVBIIM3aLMOHHBIMI IIeHHOC-
Tsamu. Cka3aHHOe 0O'bACHACT IVPOKOEe PACIPOCTPAaHEHVe MAHVITY/IATYBHBIX
TEXHOJIOTMII M VIX VCIIOJIb30BAaHME B CAMBIX Pa3HbIX cepax 0OIIecTBEHHOI
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>kusHu [Mouceea A.B., 2022: 43-45]; [Kuxran B.B., Mamuesa B.1O., 2018:
236-242]; [Tatapunos K.A., Myssika C.M., 2020: 179-182]; [Kamuunu B.C.,
2021: 164-173]; [lermos A.B., 2019: 335-339].

Bmecre ¢ TeM MaHUITyIpOBaHMe, OYAy4IM CKPBITOI (POPMOIT BO3IENCTBISA
Ha IOBeJeHJe YYaCTHMKOB OOIIeCTBEHHBIX OTHOIIEHMI, 3aK/TI0YarOI[eicst
B ITOJMeHe Iiefiell 00beKTa yIpaB/eHys Le/sIMI CYyObeKTa yrpaBieHus, He
TOX[eCTBeHHO 06MaHy. CyObeKTbl MaHUITY/IATUBHOTO BO3/IE/ICTBISI He CTa-
BAT IIe/IbI0 0OMaH KOHTpPAreHTa, COOOIIeHe eMy JIOXKHON NHPOpMAIVIN, YTO
B KOHEYHOM CYeTe MOXKET OBITh PACKPBITO ¥ MCIIOIb30BAHO IIPOTUB CaMOTO
MaHUIYIATOPA. MaHUIY/IALVIA HAMHOTO TOHbIIIE — OHA BUJOM3MEHSET Le/N
00beKTa yIpaBJIeHs, 3aCTaB/IAET €r0 MCKPEHHE Xe/laTb BeCTY ce0s B COOT-
BETCTBUM C YCTAHOBKAaMU CYO'beKTa yIpaBJIeHNs, IIojIaras, 4To TpeOyeMblit
BapUAHT MTOBEJJCHNA OITUMAJICH.

VIHBIMM CrIOBaMM, MAaHUIYIMPOBaHNe N 0OMaH — HNPUHINIINAIBHO Pa3-
JM4HbIe (GOPMBI OBEEHNA CyO'beKTa YIIpaB/IeHNUA.

MannmynatuBHoe BO3feiicTBUe (IO KpaliHell Mepe OCYIeCTBIAeMOoe
HOCPEeICTBOM IOPUANYECKUX Iieflell, paBHO KaK ¥ IOPUANYECKUX CPELCTB)
CIeffyeT OT/IMYATh OT MPOTUBOIPABHON aKTUBHOCTI. He BCsiKoe HeITMYHOE
HIOBefleHe, PABHO KaK U He KaKAas PasHOBUIHOCTb MaHUITYIMPOBAHUS C
HeoOXO/[MIMOCTBI0 00PasyIoT COCTAB IPaBOHAPYILIEHN; ICIIO/Ib30BAHUE COB-
PEMEHHBIX MaHMUITY/IATUBHBIX TEXHONOIMII — SIPKOe TOMY HOATBEpP>KAEHME.
BospeiicTBMe Ha TOTPEOHOCTU U MHTEPECHl CyObEKTa 001IeCTBEHHBIX OTHO-
IIEHNII C ICIO/Ib30BAHMEM He 3aIPelljeHHbIX 3aKOHOM METOJ0B 11 CPEJICTB —
IpaBOMEpHOE MOBEeHNe, MOPA/IbHO-3TUYECKIE XapaKTePUCTUKI KOTOPOTO
TPeOYIOT OT/Ie/IbHOTO U3YYEHI.

Vicxons M3 CKa3aHHOTO, IIOJ, MaHUIYIVPOBAHUEM MMeET CMBICT IOHM-
MaTb OCYILIeCTB/IAEMOE TPV IOMOIIY CKPBITON TAaKTUKY VIV CTPATEINN BO3-
IeVICTBYE Ha MOBefieH1e 00beKTa yIpaB/IeHNs, TPV KOTOPOM OH, MICXOJs U3
JOCTYIIHON eMy MHpOpManyu, fo6POBONTBHO IPUHNMMAET pelleHle, 3aIia-
HYPOBaHHOE CyO'bEKTOM YIpaBJIeHNs] BOIPEKM CBOMM MCTMHHBIM HOTpPe6-
HOCTSIM 1 IHTepeCaM.

MaHNUIyIATUBHOE BO3JEVICTBYE HAa COLMAIbHBIE IPOLECCH HOIYCTIMO
1300pa3nuTh B BUJIE CUCTEMBI, B KOTOPYIO BXOAAT CIEAYIOLe CTPYKTYPHbIE
97IEMEHTBL: CyObeKT MaHMUIYIMPOBaHUA (OCYIIECTB/IAIOLMI YIpaBIeHdec-
KO€ BO3JIEVICTBUE, 1[e1 KOTOPOTO JOCTUTAIOTCA B yliepOd MHTepecaM MHBIX
YYaCTHUKOB OOILIECTBEHHBIX OTHOIIEHMIT); 0ObeKT MaHMUIYIMpPOBaHUA (3a
cyeT JOOPOBOIBHOTO MOBEfIEHNsA KOTOPOTO ¥ TOCTUTAIOTCS LIV MAaHWUITY/IA-
TOpa); cofiepXkaHue (IpefMeT) MaHMIYIMpoBaHuA (TpebyeMoe IoBefjeHNUE
YYaCTHUKA OOI[eCTBEHHBIX OTHOIICHMII); pe3y/IbTaT MaHUITY/INPOBaHNA (TO-
CTIVDKEHMeE IieJIeil MAaHUIY/IATOPa IOCPEACTBOM KOOPAMHMPYEMOTO U J06po-
BOJIBHOTO HOBefeHNA 00beKTa MaHMUIYIATUBHOIO BosfericTBusA). Crengyer

220



M.A. KynukoB. MaHunynupoBaHue iopuanyeCckummy Leasmu: noHsITue n npyudHaku. C. 213-240

OTMETUTD, YTO PE3y/IbTAT MAHUIY/IMPOBAHNA He BCEr[a O3HAYaeT JOCTIDKe-
HYIe LieJIeil MaHUIY/IATOpa (T.€. IB/IAETCS YCIENTHBIM), M MOYKET 3aK/II04aThCs
KaK B OCO3HAaHUY 00BEKTOM MaHUIY/IATUBHOTO BO3/IEVICTBUSA CBOVX MCTVH-
HBIX IOTPeOHOCTEl ¥ MHTEPECOB U IIPOTUBOAEVICTBIY MaHUITY/IMPOBAHNIO,
TaK ¥ B TOM, YTO MAaHMIIYIMPOBAHME BBILIUIIO 33 PaMKM KOOPAVHIPYEMOIO
IIpoIiecca 1 MPMBEIO K He 3aIIaHVPOBAaHHBIM 00V MU CTOPOHAMM ITOCTIECT-
BUAM.

besycnoBno, ManunynupoBanue OpUANIECKUMHA LEIAMU UMEET OTINYN-
Te/IbHbIE YePThI, KOTOPBIE, OTpaXkas creln(UKy MaHUITYIMPOBAHA B I[eTIOM,
aJIalITUPYIOT ee K IIPaBoOBOIl cepe, HATIOHAA 0COOBIM COflep>KaHIEM.

2. Opuauyeckas uesib Kak UHCTPYMEHT
MaHUNYJISTUBHOIO BO3AENCTBUS:
TeopeTuKo-npaBoBOM aHaNU3

VccnenoBaHye KaTeropuy «0pUANYecKas 1ie/b», HECMOTPsI Ha MHOXec-
TBO MCC/IENOBAHNIL, MOCBAIIEHHBIX €i1, CTaJIKUBAETCA CO 3HAUYUTEIbHBIMMU
TPYSHOCTAMM KaK METOJOIOTMYECKOTO, TaK ¥ OHTOIOTMYECKOTO XapaKTepa.
Hawnb6ornee ocTpbiMu acrieKTamMu, KOTOPbIE «ITOZOTPEBAOT» AUCKYCCUIO U TIpe-
ISITCTBYIOT CO3JIQHMIO IIO/THOLIEHHOM, HEIIPOTMBOPEUNBOIl T€OPUU IOPUIN-
4eCKOI1 11e/IM BBICTYIAIOT C/IeYIOIi/e BOIPOCHL.

Hackonpko mO/THO 10puandecKast 1e/b BOIIONAeT B cebe KToueBbie Ipu-
3HaKM Ieny Kak poposoit kareropuu? (Crpasemmnso 3amevanne B.IT. Ka-
3UMMMPYYKa, 4TO OOIIMe 3aKOHbI U Kareropuu ¢unocodpuu He NepexomsT B
IIPAaBOBYIO HayKy B 'OTOBOM BUJie, HO IIPOMCXOAUT VX HAIO/NHeHue 6oree
KOHKPETHBIM COJiep)KaHMeM, CBoeoOpas3Has aflanTalusA K IIPaBOBOJl HaykKe
[Kasumupuyk B.I1., 1965: 45-46]). [JaHHBIiT Te3uc Hallle] pasBUTHE B TPYAAX
A.B. Manbko, ogYepKUBAIOLIEro, YTO 1ie/b Kak Gpumocodckas KaTeropus B
IIpaBOBOIT cepe HaIlOTHEHA 0COOBIM COflep>)KaHMeM, OT/INYAETCS OT APYTUX
BUJIOB O0IIeCTBEHHBIX Ilefell crnenmdudeckumm cBoiictBamu [Manbko A.B.,
2011: 15].

Kax ¢opmupyeTcs Ljenb B IpaBOBOM II0JIe, KAaKOBBI €€ IPU3HAKY ¥ Ha-
CKOJIBKO 0OOCHOBAaHHO TOBOPUTD O IieJIeTIo/IaraHuy KaK 0COO0M MHTeJIeK-
Tya/IbHOM IIpOliecce KO/UTeKTUBHBIX CyOBEKTOB IpaBa’?

Cnenyer cormacutbes ¢ To4koi spenusa A.B. Manbko n K.B. Hlynauko-
Ba, OTMEYAOIINX, YTO BXHOCTb MCCIENOBAHNS KATETOPUN «IOPUANIECKAsT
Ie/Ib» 3aK/II0YAeTCsl B TOM, YTO ITOJOOHBIN aHA/MN3 MO3BOJISIET ITTyOKe ysc-
HUTD CYIHOCTD, BHYTPEHHIOI JIOTUKY 1 Ha3HAaUeHMe KaK IIPaBOBOII CYCTEMBI
B 1LIeJIOM, TaK U OTHE/IbHBIX IOPUANYECKUX ABJIEHWIT; OCO3HATb COLMAIbHYIO
IIeHHOCTD IIpaBa KaK BaYKHEJIIEr0 CPeICTBA YIIpaB/IeHNs 001eCTBOM I pe-
a/IM3alMy MHTEPECOB YYaCTHMKOB IPABOOTHOIIEHMI; BBIACHUTD IPUYMHBI
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IPOTUBOPEYUNI MEXY IOPUANYECKMMI IPEAIICAHAMY U CYO'beKTUBHBIMU
MOTUBAMI TIOBEJCHNs; BBIPAa0OTATh ONTMMA/IBHYIO TAKTUKY IIPAaBOTBOpYEC-
KOJI ¥ MPaBOpeaN3aLVIOHHON JIeATeTbHOCTH, 2 TAK)Ke PELINTDb LIebI PAL,
npo6eM, CBA3aHHBIX ¢ 3¢ (PEeKTUBHOCTHIO IeICTBYA IIPaBa.

CkasaHHOMY eCTb 04eBUHOe 00bsACHeHNe, chopmymuposanHoe B.[I. 30pb-
KIH, TIO4ePKIBAIOIINM, YTO «OOIeN3BECTHBIN TePMUH IOPUCTIPYAEHIVA»
yXKe B CBOEM KOpPHE COJIEP>KUT «IIpelBUEHIEe», T.e. TOBOPUT HAM 00 OJHOM
13 CBOJICTB IIpaBa — €ro IMepCIeKTUBHOCTI (IIPOCIIeKTUBHOCTN)» [30pbKIUH
B.1I.,2020: 8]. Ipyrumu cioBamu, Lie/b KaK JjeanbHas MOAeIb OyyIero pe-
3y/IbTaTa IPOHM3bIBAET COOOI BCIO IIPABOBYIO XKVM3Hb 00I[eCTBA, KOOP/MHI-
PYA IeATeIbHOCTD YYaCTHUKOB 001eCTBEHHBIX OTHOIIEHUIA.

AHanus npo6ieMaTUKY II03BOJISIET IPUIITY K BBIBOY, YTO HanboJIee yaad-
HOe OIpefie/ieHNe IPUANYECKON ey TPAKTyeT MOCTIEeNHIO KaK MeaTbHO
IpeJIIoIaraeMylo U rapaHTHPOBAHHYIO TOCYAAPCTBOM MOZE/Ib KaKOro-mbo co-
IVIQ/IBHOTO SIBJIEHVIST, COCTOSIHVSA VIV TIPOLIECCa, K HOCTVDKEHNIO KOTOPOTo Py
TIOMOLIY IOPVANIECKIIX CPEICTB CTPeMATCS CyOBEKThI IPAaBOTBOPYECKOIT U TIpa-
BOpea/IN3aLMIOHHON IeATeTbHOCTY. ABTOPBI OLIpefieNIeHysl TOYePKIBAIOT, YTO
HOHSATIEM «IOPUJIMYECKast 1[e/ib» OHM OXBATHIBAIOT KakK Lie/ib B IpaBe (oduim-
QJIBHBII OPMEHTUP 3aKOHOJATE/L, OTPasKeHHbI IIPeXK/ie BCETO B IOPU/YECKIX
HOpPMax), TaK U IIe/Ib B IOPUVYECKOI IIPAaKTNKe (CYyOBEeKTVMBHBIE OPMEHTVIPHI
KOHKPeTHBIX YYaCTHMKOB IIPaBOpea/M3alMOHHOrO IIpoliecca), MpefIoaras,
9TO OHU coBIafaioT [Manbko A.B., lllynaukos K.B., 2003: 42, 43].

C mpuBefeHHOIT TO3MI{Mel BIIOJTHE MOXKHO COMMIAPU3UPOBATHCS 32 JIC-
K/IIOYEHVIEM TOTO, YTO IOpUANMYECKas IjeJib — IapaHTUPOBAaHHAs TOCYHapc-
TBOM MOJie/Ib sSIBJICHMsI, COCTOSIHVS WM TIpoliecca. «Mopenb», rapaHTHpye-
Masi TOCYZapCTBOM — He BIIO/IHE yiauHas (paseonornyeckas KOHCTPYKIUA
B TOM CMBICJI, YTO MOJI€/Ib, KOTOpas Ha JTaIle Iie/lello/IaraHysl INIIb «VJe-
aJIbHO IIPEJIIONAraeTCsa», «TapaHTUPOBAThCS», 10 HAllleMy MHEHUIO, He MO-
XeT. Mopiennb — arTo Oynmymmit 06pas pe3ynbpraTa, FapaHTUPOBATh KOTOPBII
BPSIJ| /IVI BO3MOYKHO.

[ToMMMO CKa3aHHOTO, B CUJIY TOTO, YTO CYyOBEKTOM IIPaBOTBOpYECTBA (KaK
¥ HOPMOTBOPYECTBA) SAB/IAETCA HE TOMBKO TOCYAAPCTBO, OIPENeATh I0ph-
IMYECKYIo LIe/Ib KaK FrapaHTMPOBAHHYIO TOIBKO UIIb TOCYAAPCTBOM MOJE/Ib
KaKOTr0-/1160 sIBJIeHNsI, COCTOSIHUS VIJTH IIPOLiecca Tak>Ke He BIIO/IHE CIIpaBefi-
muBo. [To HaleMy MHEHMIO, OPUANYECKYIO L[eIb TOCYAPCTBO HMPAMO yCTa-
HaB/IMBAET TOJIbKO B OTAEIBHBIX CTy4asX, B IPYTMX CIy4dasX OHA UM JIUIIb
CAaHKIVOHMPYETCS WV TOIYCKAETCH.

CrnemoBaTe/bHO, TOJ IOPUAVYECKON IIeTbI0 AOMYCTUMO ITOHMMATh CO-
3IaHHYIO TOCYAapCTBOM VIIM MM CAaHKIIVIOHVPOBAHHYIO MOJE/b COLMaNTbHOTO
COCTOSIHVSA, TIPOIlecca VIN SIBJICHMS], K JOCTVDKEHVIO KOTOPOJI IIPY IIOMOIIY
IOPUINIECKVIX CPEJICTB CTPEMATCSA YYaCTHUKY IIPABOOTHOLIEHUIA.
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OrpaHnumBaTh KpyT JINL, CTPEMAMINXCA K TOCTVDKEHMIO YKa3aHHOI BbIIlle
MOJIeny, yKa3aHyeM NIIb Ha CYyOBEKTOB IIPaBOTBOPYECKO U IIPaBOpea-
3aI[MIOHHOJ JIeSITeIbHOCTY, HEeT HeOOXOAVMOCTH, TaK KaK VMU MOTYT OBITh
BC€ YYaCTHMKY IIPAaBOOTHOLIEHNI], aKTUBHOCTb KOTOPBIX BBIXOJUT 32 PaMKMI
IIPaBOTBOPYECTBA U peanusanuy npasa. K npumMepy, K JaHHBIM 1AM MOX-
HO OTHECTM ¥ CYO'bEeKTOB IIPAaBOMHTEpPIPETAIIOHHOTO IIPOIlecca, a TakKe
TeX YYaCTHVKOB IIPaBOOTHOIIEHNIA, JeATe/IbHOCTh KOTOPBIX CBsI3aHa ¢ (op-
MUPOBaHMEM IIPAaBOBOI JOKTPMHBI, IIpoLjeccaMy IIPAaBOBOTO BOCHMUTAHNA,
o0yueHus u T.1. BaKHBIM aKTOPOM BBICTYIAET TO, YTO BCE OHM MCIIONb3Y-
I0T I0pUANYECKYe CPEeACTBA U UX JIeATe/IbHOCTb HallpaBjieHa Ha JIOCTIDKEHe
KOHKPETHOM, YCTAaHOBJIEHHOM I0PUANYECKOI 1[E/I.

K ocHOBHBIM IpM3HAKaM I0PUANYECKOI] LIeIV MMeeT CMBIC/T OTHOCUTD CIe-
Iyouue.

IOpuanaeckas 1enb m160 HETOCPENCTBEHHO YCTaHABIMBAETCS TOCYAApPC-
TBOM, OO MM CaHKIMOHUpYeTcs (ec/mu JJaHHas LieIb ONpeNeNnsieTcsl Hero-
CymapcTBeHHbIMM cybbekTamu). HOpuandeckme Iieny y4acTHUKOB IPaBoO-
OTHOUIEHNT! MO0 COBIAAIOT C YCTAHOB/IEHHON WMV CAaHKI[MIOHVPOBAHHON
TOCYZAapCTBOM ILie/blo, b0 eil He mpoTuBopedar. CkaszaHHOe IO3BOJAET
BECTU Peyb O TOM, UTO JOCTVDKEHNE IPUINYECKON 1ie/n 06ecrieanBaeTcs ro-
CY[ApCTBOM.

FOpuandeckas rienb oTpakaeT Harbomee 3HAYMMbIe MHTEPECHI TNIHOCTH,
o01ecTBa 1 rOCyapcTBa. BmMecTe ¢ TeM ropuandeckie ey He BCera Kop-
PECIIOHAMPYIOT MHTEpecaM ¥ IHOTPeOHOCTAM CyOBEKTOB IPaBOOTHOIIEHMIA,
KOTOpbIe€ JaHHBIMM L€/IAMU JIO/DKHBI PYKOBOJCTBOBATHCA. ITO BO MHOIOM
00BSICHSIETCS T€M, YTO IIPaBOBble HOPMBI Ia/IeKO He BCer/ja CIOCOOHBI OTpa-
3UTb BCIO TAIUTPY MHTEPECOB 1 IiefIell KaK OT/eNbHbIX yYaCTHUKOB IIPaBOOT-
HOILIEHUI, Tak U obmectsa B 1efioM [Cy6oues B.B., 2003: 8]; [baiitun M.JL.,
2000: 215], a MHOrOOOpa3HbIe MHTEPECHl MHIMBUIOB 1aI€KO He BCeraa MOTYT
«IIPOOUTHCSI» B IPABOBYI0 MaTePUIO 1 IIOJTYIUTh OTPAKEHVE B aKTaX IIPaBOT-
BOpuecTBa ywm npasonpumerenus [Cy6oues B.B., 2004: 70]. Takxe cregyer
OTMETUTD, YTO I0PUANYECKIE LIe/IN ABIATCA NPOAYKTOM TBOPYECTBA UHIN-
BUJIOB, KOTOpBIE He BCErfa MOTYT (VI XOTST) BBIABUTD ¥ OCO3HATh 00IIe-
CTBEHHbIE TOTPEOHOCTY U MHTEPEChL. DTO O3HAYAET, UYTO PUUIECKIIE 1IN
B CUJIy CBO€I IPUPOJBI MPEAIIONAraloT BO3SMOXHOCTb MaHUITY/IATUBHOTO UX
JVICITOTIb30BAHVIA B IIPOLIeCce PeryMpoBaHyisl O0IeCTBEHHBIX OTHOIICHMIA.

IOpuayyeckas 1enb ycTaHAaBIMBAaeT OPMEHTUPHI PasBUTHA OOIIeCTBEH-
HBIX OTHOLIEHWIT, TOOYX/jasi TPaXX/JaH K IIPAaBOMEPHOMY IIOBENEHMIO M OT-
paHM4MBasA NOBEJEHNE IPOTUBOIIpaBHOE. [Ipyrumu coBaMu, 0puUandecKas
1]e/Tb MOXKET BBIIIOTTHATD POJIb KaK IIPABOBOTO CTMMYI/IA, TaK ¥ IPaBOBOTO OT-
paHudeHus, Oyfydy KOOPAVHATOPOM OOIeCTBEeHHBIX OTHOMeHmit. Opuan-
Jeckasd Iie/lb 00'beKTUBMPYETCs, HAXOAUT HEMOCPEe[CTBEHHOE BbIpaKeHME B
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IIPaBOBBIX aKTaX, BBICTYIIAeT BaXKHBIM KPUTEpUeM OLIEHK) IIPaBOMEPHOCTH
IeVICTBUI Y4aCTHMKOB IpaBoOTHoLIeHMIT. HecooTBeTcTBME Lieneit cyObek-
TOB IIpaBa HOPMATUBHO YCTAaHOB/ICHHBIM IOPUVYECKVIM LIe/IIM JJaeT OCHOBa-
HYISI TOBOPUTD /MO0 O 3/10yIOTpe6IeHNy IPaBoM, MO0 O MIPOTHBOIIPABHOM
HIOBEJIeH .

O4eBUIHO, YTO BOIPOCHI KIACCUPUKAIVY IOPUANYECKNX Lieieil BecbMa
3HAUNMBI, TaK KaK II03BOJIAIOT JTy4YIlle IOHATD MIX CYIHOCTD ¥ IPUPOLY, @ TAK-
e penbeHO OIpeeNThb IX MECTO B MeXaHM3Me IIPAaBOBOTO PEryIMPOBaHMA.
[Ipexxze Bcero crefyeT MOFYEPKHYTD, YTO IOPUANIECKIE L[e/Ii MOTYT OBbITh
KaK I[e/IsIMY, HEITOCPEACTBEHHO 3aKPelIeHHBIMYU B IPABOBBIX HOPMaX, TaK
U LeISIMU YYaCTHUKOB IIpaBOOTHOLIeHMIT. CMBIC/ JAHHOU KIaccupyKanmum
B TOM, YTO OHA JIEMOHCTPUPYET CBOCOOPA3HYIO AMXOTOMUIO IOPUANYECKON
IIe/IN: C OTHOV CTOPOHBI — 3TO YeTKO OINpefie/IeHHasA MIN CAaHKIMOHNPOBAH-
Hasd, JOIycKaeMas FOCyAapCTBOM MOJe/Ib COCTOAHNA, ABICHNA WM IIPOIiec-
ca, C Ipyroil — 3TO Lie/y, KOTOpble, He IPOTUBOPeYa CAaHKI[MIOHVPOBAHHON
TOCYZapCTBOM LieJIV, YCTAaHAB/IMBAIOTCS CAMOCTOATEIbHO YYaCTHUKAMMY IIpa-
BOOTHOIIIEHWIA, TPeATIoarasi BAPMAHTHI VX IPABOMEPHOTO IIOBEJeHNA.

CkasaHHOe IIpefronaraeT KaaccuuKanuo OpUANYecKNX Ielell 110 UX
yiepapxuy, CONOAYMHEHHOCTH. [laHHOe KIaccu@UKaIVIOHHOe OCHOBaHUeE B
TOV VIV IHOJ MIHTepIIpeTalli IIpefijlaraeTCs pasaMyHbIMY yueHbIMM. K mpn-
Mepy, A.JI. DKMMOB 1o/1araet, YTO KaTeropus «IIpaBoBas Lle/Ib» He CBOAUTCA
K OJJHOJI JIMIIb LIe/IV B IIpaBe, HOCKO/IbKY KaX/jasi IpaBoBas HOpMa, IHCTH-
TYT, OTPAC/Ib IIPaBa, ja 1 IPaBO B 1Ie/IOM MMEIOT COOCTBEHHBIE LIe/IN U 3a/ja-
gy [OxumoB AV, 1970: 56]. C ganHOI mosuiueit cormamarTtcsa A.B. Mab-
ko un K.B. lllyngukoB, nmoguepkmBasi, 4TO «IPaBOBbIE LIe/N 11e1ecO00pasHO
BBIJIE/IATD He TOIBKO Ha YPOBHE 3JIEMEHTOB CYICTEMBI IIpaBa, HO I Ha YpPOBHE
6oJ1ee MPOCTBIX 110 CBOEI CTPYKTYpe IIPABOBBIX CPEeACTB (IIpaBa, 00s13aHHOC-
TY, 3aIPETHI, IbIOTHI, IOOUIPEHNA U Jp.), MO0 KaXK/l0e U3 HUX CYLIeCTBYeT
KaK OJVH M3 3/IeMEHTOB IIelleCOOOPa3HOTO0 MeXaHM3Ma U HaIllpaB/IeHO Ha
pelreHne cBoux crenmpuyeckux samad» [Manpko A.B., llynpnkos K.B.,
2003: 54].

Takum 06pazom, 060CHOBAaHHO TOBOPUTH O CNIEAYIOLIEIl MepapXuy I0pu-
AMYeCKMX Iiefeil: OoOlLienpaBoBble Ile/ny; OTpacieBble (IIOATOTpACIeBbIE)
1e/I; L€/ IIPABOBBIX MHCTUTYTOB; II€/IM IPABOBBIX HOPM; IIe/IN OTHEIbHBIX
IpaBOBBIX CpecTB. [Tomaraem, 4To 1emu 60/1ee HU3KOTO YPOBHS He JO/DKHBI
IPOTUBOPEYUNUTD LIe/IAM O0JIee BBICOKOTO YPOBHS, YTO ¥ OOBACHACT BHYTPEH-
HIOIO COIVIACOBAHHOCTD, JIOTYKY ¥ HEIIPOTVBOPEYMBOCTb MEXaHM3Ma IIPaBO-
BOT'O PETY/IMPOBAHMNA B LIEJIOM.

IOpuaaeckne neny knaccuuUMPyOT B 3aBUCKMOCTY OT TOTO, B KAKOM
IIPaBOBOM aKTe OHV HaXOMAT BbIpaKeHMe. Tak, CyLIecTBYIOT IOpUAYECcKIe
nemu, copepkamyecs B Konctutynumu Poccuy, B 3akOHax M MOA3aKOHHBIX
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aKTaX, aKTaX OPraHOB MECTHOTO CaMOYIIPaB/IeHNs U JIOKAJbHBIX (KOpIopa-
TUBHBIX) HOPMAaTMBHBIX akTaX. IOpuandeckne 1enm cofepskaTcs U B aKTax
peanmsanny npasa — B IPABOIPUMEHNTEIbHBIX AKTaX, & TAK)XXe B IIPABOBBIX
aKTaX YYaCTHUKOB IPaBOOTHOILIEHMII, HAIIPaB/IeHHBbIX Ha COOMIOfieHNe, VC-
IIOJIHEHIe U UCIIO0/Ib30BaHMe IPaBOBbIX IIPeIVICaHNIA.

Becbma 3HaUMMBI € TOUKY 3peHMs Te/IEOJIOTMYECKO COCTABIALIEeN Mexa-
HJI3Ma IIPAaBOBOTO PETyIMpPOBAHIA NIPaBOMHTEPIPETAIVIOHHbIE aKTbhI (aKTHI
TOJIKOBAaHM IIpaBa), OPUANYECKIe LI/ KOTOPBIX, XOTSA M HAXOAATCA B CO-
MOJYMHEHHOCTH LI€/IAIM, YCTAaHOBJIEHHBIM B HOPMaTUBHBIX M/IN IIPABOIIpUMe-
HUTETbHBIX AKTaX, TEM He MeHee 00/1alaloT U3BECTHOM CAMOCTOATENbHOCTHIO
Yl UTPAIOT 3HAYNUTE/IBHYIO PO/Ib B IIPABOBOM PETyIMPOBAHUY O0IeCTBEHHBIX
oTHoueHnit. FOpuaudeckue ey cofiep>karcsa TakXe B IIPABOBOI JOKTPUHE
U OTZIE/IbHBIX JOKTPMHAIbHBIX IOKYMEHTAX, B IPAaBOBBIX aKTaX, HAIIPaBJIeH-
HBIX Ha IPaBOBOE BOCIIMTaHVe, O0y4eH e 1 IIPOIIaraHyy.

B 3aBucuMoCTHM OT CPOKOB peanusanny (BpeMeHy, He0OXOAMMOTO I UX
TOCTVDKEHNUSA), IOPUANYECKIe e/ MOTYT ObITb ONVDKAMIIMMU U IepCIeK-
TUBHBIMU. Bipkaiiinas ropujydeckas Ljelib OTpakaeT Hamboyee aKTyanlb-
Hble, Cepbe3Hble TeKyluye npobiemsl. IlepcriekTnBHAsA OpuUANYecKas Lielb
IIPEAIIOIaraeT CO3/JaHNe BOSMOXKHOCTEN ¥ YCIIOBUI CBOEI peann3alyy I ee
IBOCTVDKEHUe, KaK IIPaBUJIO, CBS3bIBAETCS C TOCTVDKEHMEM OMVDKAIINX 0PI -
IUYeCKUX IIeJIel.

[Tpumeps! OMDKAMIINX IOPUANYECKUX Iielell — CO3[jaHle MeXaHM3MOB
TOCY[JApCTBEHHOTO KOHTPOJA 332 KPUITOBAIIOTHBIMU OIlepaluAMY, IpUAa-
Hle KPUIITOBAIIOTe CTaTyca LdPOBOI BaTIOTHI, 3alIpeT Ha MCIIOIb30BaHME
KPUIITOBA/IIOTHI [JIS1 OIUIAThl TOBAPOB U YCIYT Ha Teppuropun Poccun u pAn
OpyTux nenei, BbITekaromux u3 @emepanbHoro 3akoHa ot 31.07.2020 Ne 259-
@3 «O unppoBbIX PMHAHCOBBIX AKTUBAX, LN(POBOI BaTIOTE U O BHECEHUN
M3MEHEHNIT B OT/le/IbHbIe 3aKOHOIaTeNbHbIe akThl Poccuiickoit epeparum»’.
BmecTe ¢ TeM JaHHBI 3aKOH COJEP>KUT U IepCIIeKTUBHBIE LIe/IN, K KOTOPbIM
OTHOCATCS ONTUMM3ANs 060poTa PPOBOIT BATIOTEI B TOCYAAPCTBE I CO-
BepIIEHCTBOBAaHMeE BBIITYCKa, yyeTa 1 00palljeHNsI SMIUCCHOHHBIX I[eHHBIX Oy-
Mar, BO3MOXKHOCTD OCYIIIeCTB/ICHM IIPaB 110 KOTOPBIM YAOCTOBepsieTcs Ing-
POBBIMU (PMHAHCOBBIMU aKTVBAMIL.

HexoTtopble crenuanncTbl B KaueCTBe PasHOBUHOCTU II€pPCIEKTUBHOM
LieZIV BBIJEAIT «KOHEUHYI0» IOPUAMYECKYIO 1ie/ib, 10J, KOTOPOil Mofpasy-
MeBaeTcs IpefiebHOe 61aro, pesybraT, KOTOPBIN JO/DKEH ObITh JOCTUTHYT
B UTOTe IIPaBOBOIO BO3JIEIICTBYA Ha 06OlLlecTBeHHbIe OTHOMIeHMs [IIyrmn-
ckuit B.J., 2011: 23]; [lepobunnn C.C., 2000: 12], xorja IpaBo IOMOXeT
HaXO[UTh OITVIMAJIbHbIE PeIlleHNs JIs PEeryIMPOBaHMs OOIeCTBEHHBIX OT-

! C3 P®. 2020. Ne 31 (wacts I). Cr. 5018.
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HOIIIEHWIT I TeM CaMbIM IIpefyTraiblBaTh Haubojee O1aronpusaTHBIN U CIIpa-
BE[UIMBBIII ICXOJ, BO3MOXXHBIX COLMaNbHBIX KOHGmuKTOB [3oppkmH B.[I.,
2020: 15].

C mopmo6HOI OCTAaHOBKOI BOIPOCA BIIOJTHE MOXKHO COITIACUTHCS, Beb
IIPaBOBOE PETy/IMpOBaHNe 00IeCTBEHHBIX OTHOLIEHNI, 6e3yC/IOBHO, — Jie-
ATENbHOCTD 1ie/IeHAIIpaBI€HHAs, U OHA JIOJDKHA VIMETb «KOHEYHYIO», «ITIaB-
HYIO» LIeJIb, KOTOPasd MOXKET 3aK/II0YaTbCA B HAXOXIEHUM ONTUMAIbHOTO
6anaHca MeX/[y CBOOOJOI U CIIPaBeIMBOCTDIO B 001IeCTBe, B 06ecredeHnn
OIITVIMAJIbHBIX YCTIOBUI Pa3BUTMA Ye/I0BEKA, HAZlTIeXKalero obecredeHns ero
1pas, cBOOO 11 3aKOHHBIX MHTepecoB. Ho creqyeT mOMHNTD clipaBefinBoe
yrBepxxaenue B.Jl. 30pbk1Ha, 4TO MjeanbHOE MPaBo (PaBHO KaK U «MJjeasb-
Hasg KOHEYHas IOpUAMYecKas IIe/b») «CTalo Obl 3acThIBLIEN CyOCTaHIME,
OTpHUILAOLLelT caMy ce0s1, TaK KaK OHO ObI y>Ke He MOIJIO pearupoBaTh Ha II0C-
TOSIHHBIE M3MeHeHNUsI O0IecTBa, CTaB, TEM CaMbIM, CKOpee, TOPMO30M pas-
BuTus» [3opbkuH B.JI., 2020: 15]. EcTh Bce OCHOBaHMs IO/IAraTh, YTO KOHEY-
Has I0pUudecKas Lie/lb, PAaBHO KaK U MHbIe I0pUAdecKye eIy, AMHAMIYHA,
3aBJCUT OT YPOBHS pa3BUTUA OOIECTBA, OT €r0 MHTEPECOB, OT BHI30BOB U
yTPO3, KOTOPbIE /71 HETO aKTya/IbHBL.

IOpuayraecke 1jenv MOTYT OBITh YeTKO YCTAaHOBJIEHHBIMY, 3aKPeIl/IeHHBI -
MV B HOPMATVBHBIX VIV MHBIX IIPAaBOBBIX aKTaX, a MOTYT BBITEKATh 13 001Ie-
rO CMBIC/IA JOKYMEHTA, oApasyMeBaTbcA. Tak, B HEKOTOPbIX 3aKOHAX U TIOfI-
3aKOHHBIX aKTaX L[e/I UX IPUHATHS IPSAMO YKa3aHbl MO0 B X Ha3BAHUAX
(DenepanbHblit 3akoH oT 31.07.2020 Ne 254-03 «O6 0cOOEHHOCTAX perynu-
POBaHMA OT/EIbHBIX OTHOIIEHMUIA B 1Ie/IAX MOJepPHU3AL I U PaclIMPEeHUs Ma-
TUCTPATbHOI MHPPACTPYKTYPHI i O BHECEHVV M3BMEHEHUII B OT/e/IbHBIE 3aKO-
HoplaTenbHble akThl Poccuiickoit Pepgepannn»?) B pep. ot 30.12.2021, mubo B
COOTBETCTBYIOIIMX CTAThAX akTOB (cT. 1 PemepanpHoro 3akoHa ot 13.03.2006
Ne 38-@3 «O pexmame» — «llemn Hactosmero PemepaabHOTO 3aKOHA»’).
VIHorza ropudecke ey MofpasyMeBaTCs CyObeKTaMu IIPaBOTBOpYEC-
KOTO VI IIPaBOIPUMMEHNUTETIBHOTO Ipoliecca, He Oyay4y OTpakeHHBIMU B
meTanbHBIX popmymuposkax. K npumepy, @enepanbHblil KOHCTUTYILMOHHBII
3akoH oT 06.11.2020 Ne 4-DK3 «O ITpasutenbctBe Poccuiickoi @epepanym»*
He popMynupyerT Leseit ero MPUHATYA, XOTsI 04€BY/FHO YTO OHM 3aK/TI0YAI0T-
Cs B per/laMeHTalMM ¥ onTUMM3anuu fearenbHocty [IpaBurensbcrsa Poccun,
B COBEPIIEHCTBOBAHUM €TI0 B3aMMOJIEMICTBMA C MHBIMU OPraHaMU TOCyfapc-
TBEHHOI! B/IACTY, B 3aKPEIUIEHNM €T0 TIOTHOMOYNIL B pa3IMyHbIX chepax Ha
ocHoBe Koncturynun u 1.4. Tor dakt, 4To cyliecTBOBaHMe paccMaTpuBa-

2 C3 P®. 2020. Ne 31 (gacts I). Cr. 5013.
> C3 P®.2006. Ne 12. Cr. 1232.
* C3 P®. 2020. Ne 45. Cr. 7061.
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eMoro 3aKOHa HaIlpAMYIO CBA3aHO C JelicTBueM cT. 114 Koncrturyumn, yc-
TaHaB/IMBAOLIEN, YTO «IIOPANOK AeAaTenbHocT IIpaBurtenscra Poccuitckon
Depepanyy onpepensaeTcss (efepasbHbIM KOHCTUTYLIVMOHHBIM 3aKOHOM»,
ellle He O3HayaeT, 4YTo Bce 1enu faHHoro ®K3 ycTaHOBIEHBI 3aKOHOATENIEM
1 (OpMaIN30BaHBI B TEKCTE AKTA.

B 3aBrcMMOCTM OT BOSMOXXHOCTEN U CPEICTB NOCTVKEHUA I0PUANYECKIEe
11e/IM MOTYT OBITh KITacCUpULMPOBAHbI HA peabHble 1 HepeanbHble. [JaHHasA
KmaccuuKanusa yCIoBHA, TaK Kak IieflelloJlaranne — B JII000M Ciydae Io-
IIBITKA IPEeIBULEHNA PasBUTUA CUTYAlUN, YTO CONPSKEHO KaK C HEJOOLeH-
KOJI, TaK M IEPEeOLEHKON IOTeHIMaa MMEIIINXCA VI MpeIoIaraeMbIX
CPENCTB IOCTVOKEHNA LieTel.

B 3aBUCHMMOCTHM OT aleKBaTHOCTH, OO'beKTMBHOCTY OTPa’KeHMsA 3aKOHO-
MEpPHOCTeIl pa3BUTNUA OOIeCTBEHHBIX OTHOILEHNUIT FOPUANYECKIE LI/ MOTY T
OBITb MICTVHHBIMY M JIOKHBIMU. VICTMHHAA I0pUAMYecKas Iie/lb COLMATbHO
00yC/IOB/IeHa, YCTAaHABIMBAETCA HA OCHOBE TILIATE/IbHOTO M3Y4YeHUS CUTYa-
VIV Y ee JOCTVDKEHVE OObACHAETCS OCO3HAHHON HeOOXOIMMOCTDIO 3aIIMThI
VIHAVBMYa/IbHBIX, OOILIeCTBEHHBIX WU TOCYAAPCTBEHHBIX NOTPeOHOCTEN U
uHTepecoB. IlocTaHOBKa TOXKHOI OPUAMYECKON e ABIAETCA CIENCTBUEM
HeBEPHOJI OLIeHKY COLMAIbHBIX peasInii, TIOTpeOHOCTel 0011IeCTBEHHOTO pa3-
BUTI, MHTEPECOB CYO'beKTOB OTHOLIEHWI, BOIUIOIEHMEM CTPeM/IeHUA VC-
II0/Ib30BaTh HEBEPHYIO MOTMBALIVIO B IPAaBOBOM BO3JE/ICTBYUM I JOCTVIKE-
HIA He TeX LieJIel, KOTOPbIe NeKIApUPYIOTCA. MaHUITYyTATUBHOE BO3[EIICTBIE
Ha 00I11eCTBO, CIIONb30BaHMe IPABOBIX CPEAICTB B Y3KOIPYIIIIOBBIX IHTEPe-
cax 3a C4eT MacC OOBACHAET 3HAYNTETbHOE KOIMYECTBO MHYMBIX I0pUANYeC-
KUIX LeJIell B IIPaBOBOM PeryIMPOBAaHNM B TI0OOM TOCYfapCTBe.

AHanu3 HOPMATUMBHBIX M IPaBOIPUMMEHNUTEIbHBIX aKTOB IIO3BOJIAET 3a-
K/TIOYUTD, YTO B 3aBMCYMOCTY OT (PYHKIIMOHA/IbHON HarPy3KM IOPUANIECKIe
IIe/IM MOTYT KJIACCU(UIIMPOBATBCSA TAKXKe CIIEAYONIM 06pa3oM.

[enu, HanpaB/IeHHblE HAa Pa3sBUTHE, COBEPIIEHCTBOBAHME, CTUMYINPO-
BaHMe ¥ aKTUBU3aLMIO IIPOLECCOB, OTHOLIEHMIT M MHCTUTYTOB. K npumepy,
B 3akoHe «O peKknmame» Cpefy €ro Leiell yKasbIBaeTCsA Ha pa3BUTIE PHIHKOB
TOBApOB, pabOT ¥ YC/IYT Ha OCHOBE COOIIOfIeHNs IPUHIUIIOB JOOPOCOBECT-
HOJ KOHKypeHIu1’. 3akoH oT 13.07.2020 Ne 193-®3 «O rocymapcTBeHHOI
HOJIeP>KKe IPeAIpYHIMATENbCKOI JesATeTbHOCTY B APKTIYecKoii 30He Poc-
curickoi ®epepanym» K 1enAM 3aKOHa OTHOCUT SKOHOMMYECKOE pasBUTHE
APKTHKY, CTUMYIMPOBaHNMeE ¥ aKTUBM3ALMI0 HBECTULIMIOHHON U MPeIpu-
HJIMAaTe/IbCKOI IeATeIbHOCTY B YKa3aHHOI 30He Poccun®.

> 5C3 P®.2006. Ne 12. Cr. 1232. Cr. 1.

¢ QepnepanbHbIl 3aKoH 0T 13.07.2020 Ne 193-D3 (pen. ot 02.07.2021) «O rocymapcTBeH-
HOII Tofiflep>KKe TPeANPUHMMATEIbCKON [eATeTbHOCTY B ApKTU4eckoil 30He Poccuiickoit
Depepanyn» // C3 PP. 2020. Ne 29. Cr. 4503. Cr. 1.
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Ilenu, HanpaB/IeHHBIE Ha CO3aHue 00ecIeYNTe/IbHBIX MEXaHI3MOB U 3a-
IUTY KaKUX-1O0 IIPOL[eCCOB, YCTIOBUIL, IIPaB, CBOOO M 3aKOHHBIX IHTEPECOB
rpaxjjaH. TakoBBI «06ecIieueH e eMHCTBa 9KOHOMUIECKOTO IPOCTPAHCTBA»,
«obecrieyeHye TOCYIapCTBEHHOI 1 OOIIeCTBEHHOI 3aIMThl IIPaB U 3aKOH-
HBIX MHTEPECOB PU3NIECKUX U IOPUINYECKUX TUI»®, «0obecrieueHne mpous-
BOJCTBA NPOAYKLMY ITYETOBOACTBA U COXpaHEHVE ITUe»’, «3alluTa IIpaB I
3aKOHHBIX MHTEPECOB IPakKiaH, 001IeCTBa ¥ TOCYAAPCTBA IyTeM CO3IaHVs
IIPaBOBOTO MeXaHM3Ma IIPOTUBO/IEIICTBYS Jleranu3alyy (OTMBIBAHMIO) I0XO-
TIOB, TIOJTy4eHHBIX IPECTYIHBIM IIyTeM»'* I T.1.

[enu, HanpaB/IeHHbIE HA NPEAYIPEX/EeHNE VI HENOIYILeHe BO3SHNUK-
HOBEHUA HEraTMBHBIX CUTYalUil, HA OTpaHMYEHNE VI CHIVDKEHME OIpefie-
JICHHOJI aKTMBHOCTM, BO3MellleHMe yiiep6a. TakoBbI «IIpefyIpex/eHye Bo3-
HIKHOBEHMA ¥ Pa3BUTHUA YPe3BbIYAllHBIX CUTYalNII», «CHVDKEHNE Pa3sMepOB
yiuep6a», « IMKBUAALNSA YPEe3BBIYAHBIX CUTYALUi»' .

Llenu, HamipaB/IeHHBIE HA OIIpeTeieHNe TTOPSIIKA COBEPIIeHMsT KAKUX-TTNO0
IeiCTBUI, CO3[JaHNe MOHATHBIX AITOPUTMOB IOBEIeHNUsI B KaKUX-MNO0 Cu-
Tyanusax. B kauecTBe mpumepa npuBefeM «OINpefie/ieHre MOPAAKA BbIIIaThl
KOMIIEHCAIVIL U TIPefOCTaBIe sl MHBIX POPM BO3MelljeHNs yijepOa MHBeC-
Topam» u T.1.'?

[TomMMMoO CKa3aHHOrO, IOpUAMYECKME Lje/IN MOXKHO PasfenuTb Ha Ijen-
CTUMYJIBI U LIe/IM-OTpaHNYEHNA, LeNU-TIPUHIUIIBI U 1€/ -MEXaHU3MBbI.

PaccmoTpenHble Bbllle KraccubUKAIOHHbIE OCHOBAHMS IOPUNIECKUX
1ie/1eli CBUIETE/IbCTBYIOT He TO/IBKO 00 MX pasHOOOpasuy, HO TaKKe U O TOM,
4TO OHM 00pasyloT cucreMy. CUCTEMHOCTD IOPUANYECKUX Lie/Iell IPOsBIIAeT-
Cs1 B TOM, 4YTO OHM HAaXOZATCA BO B3aMIMOCBA3M U B3aMIMO3aBUCUMOCTH, MOTYT
OBITb M300pa’KeHBI B KaueCTBE ViepapXuy, Pa3BUBAIOTCSA B eAMHCTBE C JUHA-
MMKOJI IPaBOBOTo perynuposaHusd. CucremMe I0pUANIECKNX Lieyiell IPUCYIIN
U IpyTVe CBOVICTBA, IMMaHEHTHBIE TI000TI CICTeMe: IIeIOCTHOCTD 1 B3aIMO-

7 C3P®.2006. Ne 12. Cr. 1232. Cr. 1.

8 @epepanbHbIil 3akoH 0T 05.03.1999 Ne 46-D3 (pep. ot 30.12.2021) «O samure npas u
3aKOHHBIX MIHTEPECOB MHBECTOPOB Ha PbIHKe LieHHbIX 6ymar» // C3 PD. 1999. Ne 10. Cr. 1163.
Cr. 1.

° OepepanbHblil 3aKoH oT 30.12.2020 Ne 490-®3 (peg. ot 11.06.2021) «O nuenoBoacTBe B
Poccniickort @enepanum» // C3 PD. 2021. Ne 1 (wacts I). Cr. 29. Cr. 1.

10 ®epepanbublit 3akoH ot 07.08.2001 Ne 115-D3 (pep. ot 21.12.2021) «O mpoTuBozeic-
TBVM JIeTa/IM3aLyu (OTMBIBAHMIO) JOXOJIOB, [IO/TYYEHHBIX IIPECTYIIHBIM ITyTeM, 1 PMHAHCUPO-
BaHUIO Teppopusmar // C3 PP. 2001. Ne 33 (gacts I). Cr. 3418. Cr. 1.

" ®epepanbHBIil 3aK0oH 0T 21.12.1994 Ne 68-D3 (pex. ot 30.12.2021) «O 3amute Hacee-
HUS I TEPPUTOPUIL OT YPE3BbIYAMHBIX CUTYALMII IIPUPOJHOTO M TEXHOTEHHOTO Xapakrepa» //
C3 PD. 1994. Ne 35. Cr. 3648. Cr. 3.

12 @epnepanbHblit 3aK0H 0T 05.03.1999 Ne 46-D3 (per. ot 30.12.2021) «O sa1uuTe mpas 1 3aKOH-
HBIX MIHTEPECOB MHBECTOPOB Ha PbIHKe IIeHHbIX OyMar» // C3 PD. 1999. Ne 10. Cr. 1163. Cr. 1.
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TeJICTBYE 3JIEMEHTOB, CTPYKTYPHOCTDb, MHOXKECTBEHHOCTDb OIIVICAaHWII, B3aN-
MOJIE/ICTBIE CHCTEMBI U BHEIIIHEN CPeibl.

OtMeueHHbIe CBOJICTBA JAHHON CHCTEMBI IIPefoIpefesiloT KaK B3alMo-
BIIVIAHNE LeJIell, TaK M Hajau4dye Liefel, HallpaB/JIeHHbIX Ha YCTpAaHEHMe, 13-
MeHeHMe VIV TPaHCHOPMAIVIO YyKe CYI[eCTBYIONIVX Lie/ieif. TO BO MHOTOM
00BACHAST MMMAHEHTHOCTb MAHUITY/IVIPOBAHVA IOPUAMYECKVIMIM Lie/IAMU
IIPAaBOBOMY PETy/IMPOBAHNUIO O0OI[eCTBEHHBIX OTHOILICHMIA.

3. MaHunynupoBaHue I0puaANYeCKUMM LeNssMu
KaK Hay4yHasi kKateropus

V3 npenjio>keHHOI Bblllle AeVHULN OPUANYECKON LIe/N CIIefyeT BbI-
BOJI, YTO MaHUITyJIMPOBaHME €0 MOXKET OCYILIECTBIATbCA KaK CaMMUM TOCY-
OAapCTBOM B JIMII€ €r0 KOMIIETEHTHBIX OPTAHOB, TAK VM MHBIMM YYaCTHUKAMMU
MPaBOOTHOLIEHWI, JAHHYIO L1€/Ib YCTAaHABINBAIOLIIVIMHA.

CyIHOCTP MaHMITYIMPOBAHMS IOPUAVYECKVMM LE/IAMU B TOM, YTOOBI
TpaHCPOPMUPOBATD, U3MEHNUTD IIOBEJieH)e YIaCTHUKOB IIPAaBOOTHOIIECHWIT B
MHTepecax CyO'beKTa, JaHHOe MaHUITY/IMPOBaHNe OCYIIeCTB/IAIONIET0, ITyTeM
dbopMymMpoBaHUA MOJEV COCTOSTHYIS, IIPOLIeCCa VI SIBJICHMS, JOCTVDKEHe
KOTOPOJI IpPEeAIoNaraeTcsi MOCPeCTBOM MCIONb30BaHMsI Habopa OpUan-
YeCKUX CPeACTB. TUM CyOBEKTOM MOXKET BBICTYIIATh TOCYZAPCTBO B JINUIlE
IPAaBOTBOPYECKMX MO0 NPAaBOIPUMEHUTEIBHBIX OPraHOB, MO0 y4acTHM-
KJ [IpaBOOTHOLIEHNIA, Yb) IOPUMUECKILe LIe/IM He JO/IKHBI IPOTUBOPEUNTD
HOPMAaTMBHO YCTaHOBJIEHHBIM OPMEHTMPaM.

CopeprkaHue OPUINYECKNX Ilefiell mpefonpenenser ToT (akt, 4To Ma-
HUITyIMPOBaHE VIMU MOXKET OCYILECTBAATHCA MMOCPENCTBOM: YCTaHOBJIEHUA
(bopMynupoBaHusA) TAKUX IOPUANIECKNX IeJIeil, KOTOpble He OCHOBAHBI Ha
00BEKTUBHOM aHa/M3e IOTPEOHOCTEl ¥ MHTEPECOB YYaCTHUKOB IIPaBOOTHO-
IIeHMIT, HO TIOTHOCTBIO OTBEYAIOT 3alIpocaM CyObeKTa yrpasieHus (MaHNUIT-
JIATOPA) U K JOCTVDKEHNIO KOTOPBIX 00BEKT MaHUIYIALVOHHOTO BO3JENCT-
BUA OyIeT MOTMBYPOBATHCS IIPY IOMOIIY Pa3/INYHbBIX CPELCTB, TEXHOIOTUI
¥ YCTaHOBOK; MCIIO/Ib30BAHMSI COLMATbHO-00YC/TOB/IEHHBIX, aleKBAaTHO yCTa-
HOBJICHHBIX, TPAMOTHO C(OPMY/IMPOBAHHBIX U OTPAKAIIIMX TOTPEOHOCTI
¥l IHTEepeChbl Y4aCTHUKOB IIPABOOTHOIIEHN 1ie/lell B MHTepecax CyObeKTa yII-
paBiieHMs (MaHUITYZATOpPA), TI03BOJIAA OC/IETHEMY OIIPaBAbIBATh OCYIECT-
B/IAeMble JIeVICTBMA (MCIIONb3yeMble IOPUANYECKUE CPefCcTBA) HeoOXOmu-
MOCTBIO TOCTVKEHIS TaHHOI Lie/n.

[TpumepoMm mepBoit HOPMBI MaHUIYIMPOBAHNUS IOPUANYECKNMU LIe/IAMU
asnseTcs cT. 219.1 Hanorosoro kopekca Poccuiickoit @epepanun, BBefleHHAs
3akoHoM oT 28.12.2013 Ne 420-D3 «O BHeceHUM U3MEHEHNI B CTaThIO 27.5-3
DepepanpHOro 3akoHa «O pbIHKe L[EHHBIX Oymar» M 4acTy HEepBYIO M BTO-
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pyto Hanorosoro konexca Poccuitckoit @efeparum» ', mpegycMaTpuBaroIas
MHBECTUIIMOHHBIE HAJIOTOBbIE BBIYETHI C HAJIOTOIIATE/TBIINIKA, BHECIIIETO JTe-
HEe>XHbIe CPe[ICTBA Ha MHIVIBUYa/IbHbII MHBECTULVIOHHDII CYET.

[Ipy mpuHATUM yKa3aHHOV HOPMBI I€K/IApMpPOBaNach TakKasd Lie/lb, KaK
CTUMY/IMPOBaHNE MHBECTULVOHHON aKTMBHOCTM TPaXkK[laH ¥ IpUBJIeYEHNE
UX JIEHe)KHBIX CPeCTB i (PMHAHCUPOBAHMUS MPUOBUIBHBIX MHBECTUIVIOH-
HBIX IIPOEKTOB. BMecTe ¢ TeM fjaHHas Leb ObUIA M3HAYAIBHO CHOPMYINPO-
BaHa He CTOJIbKO YTOOBI COIEIICTBOBATh HAJIOTOIIATE/IbIINMKAM B IIO/TYYEeHNUN
IOTIOTTHUTE/IbHBIX VMHBECTULIVIOHHBIX [OXOMIOB, CTO/IbKO MJIs IpUBJI€YEHUA
YIX BPEMEHHO CBOOOJHBIX IEHEKHBIX CPEACTB Ha MH/VBY/Yya/IbHbIe MIHBEC-
TUILIMOHHBIE CYeTa, Ha KOTOpble He PaclpocTpaHanoch Tpebosanne 116 PO
06 00s13aTe/IbHOM CTPaXOBaHMUMU BKJ/IAJIOB, IPEyCMOTPEeHHOe CT. 38 3akoHa
oT 02.12.1990 Ne 395-1 «O 6ankax 1 6aHKOBCKOI IeATeNbHOCTU» * U Befenue
KOTOPBIX IIPeIyCMaTPUBAIO KOMIIEHCAINMIO OAHKY YC/TYT 110 JJOBEPUTEIBHOMY
YIIPaB/IEHNIO JAHHBIM CueTOM. MakcuManbHas CyMMa Ha/JIOTOBOTO BbIYETa,
KOTOPBIM B JAHHOM C/Iy4ae IMPUBJIEKAIOTCs KIMEHThI, He MOXKeT IPeBbIIIaTh
400.000 py6. B rof, YTO C y4eTOM CTABKV IIOJIOXO/JHOTO HA/IOTa COCTABJIAET
52.000 py6., KOTOpble K/IMEeHT IOAYYNT Ha pyKu. OFHAKO HJIA MOTy4eHV
IAHHOTO HAa/JIOTOBOTO BbIYeTa OH JO/DKEH YIIIATUTh ITOJJOXOLHbBIN HAJIOT B Ta-
KOM >X€ pasMepe, MHaye CyMMa HaJIOTOBOTO BbIY€Ta YMEHBIUNTCS IIPOIIOPLIN-
OHAJIPHO YacCTY YIJIAYE€HHOTO ITOJJOXOJHOTO HaJIoTa.

Jpyrummu cioBaMy, 3aMbIC/IOBaTasi CXeMa, IPENIOKEeHHas 3aKOHOJaTe-
JIeM, BBIIJIAIUT TaK: KIMEHT (PUHAHCUPYET PUCKOBAHHbIE M II0 YMOTYAHUIO
CAHKIMOHMPOBaHHbIE TOCYJAPCTBOM MHBECTUILIMOHHbIE IPOEKThI, KOTOPbIE
eMy IpeJyIararoTcsi 6aHKoOM, 6e3 rapaHTHIT JOXOfa CO CBOMX BJIOXKEHUII, 6e3
CTpaxoOBaHMUs JJAHHOTO BKJIaJia, KOMIIEHCUPYs OaHKY PacXofbl IO JJOBEPU-
Te/IbHOMY YIIPaB/IeHUIO MH[AMBYYa/JIbHBIM MHBECTULVIOHHBIM CUYE€TOM U K
TOMY K€ CAMOCTOATE/IbHO OIUIAYVBasl HAJIOTOBBII BBIUET, KOTOPBIII OH B UTO-
re IoJy4aeT oT rocypapcrsa. Caenyer momararb, 4To NofgoOHas cxema OblIa
paspaboTaHa MMIIb /I IPUB/ICYEHS JeHEKHBIX CPefiCTB IPaKIaH s Q-
HAaHCUPOBaHUs OIpee/ieHHbIX NHBECTULIMOHHBIX IIPOEKTOB ¥ BPEMEHHOI'O
YMeHbIIEHNA JeHeKHOI MacChl B 00palljeHN B KOMITIEKCe C JPYTVIMU aHTH-
MHQALVOHHBIMU MepaMIi, HO He B LIe/IAX YBeINYEeHNA JOXOTHOCTU pasMe-
LIeHHBIX Ha/IOrOIlJIaTe/IbIIIKaMy CPEfCTB.

B xayecTBe mpuMepa BTOpoit GpOpMBI MAaHUITYIPOBAHVA I0PUANYECKUMU
L[e/IAMY MOTYT CTTY>KUTb OTZIe/IbHbIe IOT0KeH A 3aKoHa oT 26.07.2006 Ne 135-
@3 «O 3amure kKoHKypeHUMM»". Tak, B . 2 CT. 1 TOBOPUTCH, YTO LeAMU

13 C3 P®. 2013. Ne 52 (wacts I). Cr. 6985.
4 C3 PD. 1990. Ne 6. Cr. 492.
5 C3 PO. 2006. Ne 31. Cr. 3434.
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3aKoHa ABJAITCA «obecredeHe eaHCTBAa 9KOHOMIYECKOTO IIPOCTPAHCTBA,
CBOOOJIHOTO IIepeMelleH s TOBAPOB, CBOOO/IBI 9KOHOMIYECKOIT AesATeTbHOC-
™ B Poccuiickoit @emepanuy, 3amyura KOHKYPEHIUY U CO3[JaHME YCTIOBUIL
s 9P PeKTMBHOTO GYHKIVMOHVPOBAHUSA TOBAPHBIX PHIHKOB», YTO pa3BMBa-
€T MOJIOKEHM A, IpeycMOTpeHHbIe 4. 1 cT. 8 KoHcTuTynun.

Vcnonb3ys gaHHble afleKBaTHbIE, COOTBETCTBYIOI/E COLIVIa/IbHBIM Peasii-
AM ¥ TPaMOTHO c(pOpMYIMpPOBaHHBIE LieN, CT. 26.1 1 cT. 27 3aKOHa TeM He
MeHee YKeCTKO PeITTaMeHTUPYIOT JesITeNIbHOCTb KPYITHOTO OM3Heca, 3aTOHsAA €0
[eATENbHOCTD B y3Kie paMKIL. Tak, B 4aCTHOCTM, 3aKOH 00s3bIBaeT ero CyOobek-
TOB ITOTy4YaTh IIPEIBAPUTENIBHOE COITIACKE AHTMMOHOIIOIbHOTO OpPraHa Ha 1ie/IbIi
PALL IEVICTBUIA, K YMCITy KOTOPBIX OTHOCATCA CIMAHME KOMMEPYECKMX OpraHu-
3auMiL, IPUCOeNVIHEHe OfJHO VIV HECKO/IbKMX KOMMEPYECKNX OpraHM3aluii,
cnusiHYe (PUHAHCOBBIX OPTaHM3ALMII VY IPUCOEIVHEHVIE OHOV MIU HECKO/Ib-
KVX TaKVX OpraHM3auii K Apyroi GpMHAHCOBO OpraHM3aIu U Jip.

B cBsA3M ¢ 3TMM BCTaeT pAJ BOIIPOCOB: OIIPaBJaHO JIM )XeCTKOEe IIPSIMOE Io-
CY[JApCTBEHHOE PEryIMpOBaHNe NesATeIbHOCTY KPYIIHOTO 613Heca, HaCKO/Ib-
KO aHTVMMOHOIIOJIbHAsL CITy>K0a CIIocoOHa OLlEHVBATh PUCKY /I PHIHOYHON
KOHKYPEHIIMI B KaXK/IOM CIy4ae M KaK IepedlCIeHHble Mepbl IIOMOTaloT
60poThCA € CYO'beKTaMM, y>Ke HeVICTBUTEIBHO MOHOIIO/IV3VPOBABIIVIMY Pa3-
JgHble cepbl POCCUIICKOTO PHIHKA.

EcTb ocHOBaHMs moOJaraTh, 4TO, Mpecienys psfi 6e3yCI0BHO 3HAYMMBIX
IUISL TOCYAAapCTBa MHTEPECOB M COOTBETCTBYIOIIMM 00Pa3oM 3aKpeImiad UX
B HOPMAaTMBHOM aKTe, 3aKOHOJJaTe/Ib TeM He MeHee «IIPUKPbUICA» JeKIapu-
poBaHueM Onarux Ieneil pagy OCYLIeCTB/ICHM HENONY/IAPHBIX Mep TocCy-
JapCTBEHHOTO PETryINpOBaHUA JIEATEIbBHOCTU CyOBEKTOB KPYIIHOTO Ou3He-
ca. Bmecre ¢ TeM fmanHas 1e1b, KOTOpas, 10 CYyTH, JOCTUTAETCA NPUHATUEM
paccMaTpuBaeMoro 3akoHa, M3Ha4a/lIbHO B HEM He JIeKTapupyeTcs U He 3a-
KpeIiseTcsa. ITO U eCTh TO, YTO B paCCMAaTpUBAEMOM KOHTEKCTe MOAaeTcA
TOJIKOBAaHMIO B Ka4€CTBE MAHNUITYIMPOBAHNA IOPUANIECKIIMY LETAMMA.

MaHunynipoBaHye IPUANYECKIMI LIe/IIMY B TI000M CTydae peannsyeTcs
pajy MHTEPeCOB MaHUIIY/IATOPA IOCPEACTBOM IIPUYMHEHNS yiepba MHTepe-
caM ero KOHTpareHToB. OfHaKO eC/y NepBasi 13 yKa3aHHBIX POPM IpefIIosna-
raeT MaHMITY/IPOBaHNeE B IIPOLeCce CaMOro Lie/leNIo/aranyis, py GopMynIupo-
BaHUY IOPUIMIECKOI LIV M MOTUBALM K €€ IOCTVDKEHNIO aipecaTa, TO BTOpasd
¢dbopMa O3HaYaeT VCIIONIb30BAHME «TOTOBOV», yXKe CO3[AHHOI IOPVINIECKON
LeM KaK CPelcTBa JIOCTVDKEHNA CKPBITBIX, HEABHBIX LieJIell MaHMITY/IATOpA.
B aTOM 3aK/I04aeTCA AMAIeKTHKA Lie/lell ¥ CPeiCTB IIPABOBOIO PETy/IMPOBAHNS,
KOTOpasi HAXOOUT OTPaKeHVE B MAHVITY/IIPOBAHNMN JaHHBIMI KaT€TOPVIAMI.

O6o03HayeHHbIe (GOPMBI MAHUIYIMPOBAHNSA IOPUANYECKYMU LIe/IAMU Jie-
MOHCTPUPYIOT €T0 AYa/lIMCTUYECKYI0 IPUPOLY, KOTOpas [ie/laeT IPUK/IaHOMN
aHaJIM3 paccMaTpyBaeMoro peHoMeHa Oosee CII0KHBIM VI MHTEPECHBIM.
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4. NMpu3HakKv MaHUNYIMPOBaHUS IOPUANYECKUMU
uensaMmu Kak 000CHOBaHMEe ero NpaBOMEepPHOCTH

VmeeT CMBICTT BBIJIENATD C/IEAYIOLE IPU3HAKY MaHUITY/IMPOBAHMA FOPU-
TVYEeCKVMMU LieIAMMU.

MaHunynupoBaHue 0PUANIeCKIMMA LensIMy — GopMa IpaBOMEepHOTo II0-
BeJleHNA, XOTS JOCTYDKEHNE Lielell MaHUIYIATOPa OCYILECTBIIAETCA 3a CUeT
U B ylep6 MHTepecaM o0’beKTa MaHUIynupoBanusa. @opmanbHas IpaBoMep-
HOCTD ITO/INTUKO-IIPABOBOIO MAaHUITYIMPOBAHNA IPNUAAET AKTYaIbHOCTD ac-
IeKTaM COOTHOIIEHN IIpaBa I MOpal, IIpaBa U CIIPaBe/INBOCTH, IIpaBa I
11e71eCO00PasHOCTI, AKTYIU3UPYA JUCKYCCUIO O «IIPABOBOM 3aKOHE», O TOM,
MOXXET /U OBITh 3aKOH M/IM MHOI IPABOBOIT KT, IIPUHSATHII C COOIOIEHEM
BCEX YCTAHOBJIEHHBIX KPUTEPUEB, IPU3HAH HENPABOBbIM U, €CIM BCe-TaKM
MOXXeT, TO KaKOBa I0/DKHA OBIT CyIb6a 9TOr0 HOPMAaTUBHO-IIPAaBOBOTO aKTa
Y TIOCTIEICTBYA JI/IA TeX, KTO €r0 HapyllaeT.

Crnennduka MaHUIYINPOBAHNA IOPUANYECKVIMU IIe/IAMU B TOM, 9TO JaH-
Has aKTMBHOCTb He JO/DKHA HapylIaTh JIEMICTBYIOIIMX IPAaBOBBIX HOPM, U
dbopMynMpoBaHe MaHUIY/IATUBHBIX Iie/lell, paBHO KaK U MCIIOJIb30BaHMe
COLIMA/IbHO-00YC/IOB/ICHHBIX Iie/lell B MHTepecaX MaHUITY/IATOPA, He JOIDKHO
IPOTUBOPEYNTD [EJICTBYIOLEMY 3aKOHOMIATE/IbCTBY.

HecmoTps Ha Bce 60/ee akTMBHOe oOpalljeHne 3aKOHOAATENA K TePMIHY
«MaHUIYIMPOBAHMEY», HE BCAKOE €r0 MCI0Ib30BAHNE B HOPMATUBHBIX aKTax
CJIeflyeT TPAKTOBATh IMEHHO KaK MaHUITY/IMPOBaHNe OPUANIECKUMU LIeJIA-
MH. ApKuM npuMepom TOMy CIIy>XKUT CT. 185.3 YromoBHoro kopekca Poccmii-
ckoit Pepepanun «MaHUITYIMPOBaHNe PHIHKOM». B JaHHOM c/ly4ae MaHMITY-
JIMpOBaHMe PHIHKOM — LeJIbII PsJ] He3aKOHHBIX AeVICTBUI CyObeKTa, IPsAMO
3aNpeLIeHHBIX 1107} YTPO30Jl HaKa3aHUA U, OYE€BUJHO, He ABJIAIOIINXCA MaHN-
IyIMPOBAHUEM IOPUANYECKUMU LENIAMMN.

CkasaHHOe€ [TO3BOJIAET IPUITY K BBIBOJTY, YTO MAaHUITY/IMPOBaHMe KaK BUJ,
yIIpaB/IeHYeCKOI IesITeIBHOCTY MOYXKET OBITh KaK 3aKOHHOJ, TaK U IIPOTUBO-
MIPaBHOI aKTMBHOCTDBIO, COCTAaB/IAsl KOHKPETHOE IIPaBOHAPYILEHNE, OGHAKO
MaHUITYIPOBaHMe OPUANYECKUMI HesAMY (PaBHO KaK M IOPUANYECKIMMU
CpencTBaMy, T.e. MAHUITYIMPOBaHME, OCYLIECTBIAEMOE IIOCPECTBOM IOPU-
IMYeCKUX ILiefieil) sABJAeTCA IpaBOMepHOil (GopMoil moBefeHusA CyObeKkTa
IPaBOOTHOLIEHNUS.

ManunynupoBanye ROPUANYECKMMY Le/AMY IPeAIonaraeT UCIOoNIb30Ba-
Hle KaK COOCTBEHHO IOPUANYIECKNX, TaK VM ITOUTNYECKNX, IKOHOMIYECKIX,
IICUXOIOTMYECKIX, MHPOPMALVOHHBIX VM IPYTUX CPEACTB, PeCypcoB M TeX-
HOJIOTMI TIPY OPraHM3alM ¥ OCYIEeCTBIEHNN BO3JENICTBUA Ha MOBEJEHNE
YYaCTHUKOB OOIIeCTBEHHBIX OTHOLIeHMII. HempaBuibHas olleHKa MONUTH-
YeCKOI1 CUTYyaluy, O0IeCTBEHHBIX HACTPOEHNUII, 9KOHOMIUYIECKIX PeCcypcoB,
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TpeOyeMBIX /IS JOCTVKEHV IIOCTAB/ICHHBIX Iie/Iell, IICMXO0MIOTNYIeCKIX 0CO-
OeHHOCTell 00beKTa YIpaB/IeHNA, HEBEPHO PACCTaB/IeHHbIE aKIEHTHI B VH-
¢dopmanmoHHOM (poHE BO3JENCTBUA CIIOCOOHBI CYLIECTBEHHO CHUBUTD pe-
3y/IbTaTVBHOCTb MaHUITY/IATYBHBIX TEXHOIOTUIA.

Kak 1 MaHUNynMpoBaHNe B II€/IOM, MAHUIYIMPOBaHNE IOPUANIECKIMI
Ie/IAMU MMeeT 3aByaIMPOBAHHbIN XapaKTep, HesIBHBIM 00pa3oM pacCTaBIAAg
CTUMY/IBI U OTpaHMYEHMA [ TpebyeMol KoOpAnHaLuM 06beKTa yIpasie-
HIIAL.

CyObeKTbl MAaHUIYIMPOBAHUA IOPUANYECKMMU LEIAMM VCHONb3YIOT
YYaCTHUKOB IIPAaBOOTHOLIEHMII KaK CPe[CTBO JJOCTVDKEHUA COOCTBEHHBIX
1eIelt, «IaKe eCyM pe3y/IbTaT MaHUITY/IALMOHHOTO BO3/IEIICTBIA, IIPY OIIpe-
Ie/IEeHHOM CT€4eHMM 0OCTOATEIbCTB, MOXKET COBIIAIaTh C UCTUHHBIMMI VIHTe-
pecaMu 1 IOTpeOHOCTAMY MaHUITyIMpyeMbix» [Manbko A.B., Cy6oues B.B.,
2021: 168-169]. O6beKT MaHUITYIATUBHOTO BO3JEIICTBIA, BCTYIIAsA B IPaBO-
OTHOILIEHNE, He VIMeeT IOHATUA 00 MCTUHHBIX Ie/AX CyObeKTa MaHWUITy/IA-
VM, OJHAKO JeVICTBYeT 63 OTKPBITOTO NMPUHYX/IEHNUA, B COOTBETCTBUY CO
CBOMIMM MHTepecaMy (KOTOpble 0TYacTy ObIIM cHOPMUPOBAHBI MAaHUIYIIA-
TOpOM), OyAydIM yOexx/JeHHBIM B 000CHOBAaHHOCTH M TIOJIE3HOCTY IIPefIIpH-
HVYIMAeMBIX pajiyi IOCTVYDKEHNA IIe/N YCUINIL.

CdopmynnpoBaHHasg MAHUITYIATOPOM IOpUAMYECKas Ie/b JOKHA COOT-
BETCTBOBATb MHTepecaM O0beKTa MaHMUIYIATUBHOTO BO3JENCTBUA, CO3J/a-
BaTh peaM3aluy ero IPaBOMEPHBIX CTPEMJIEHNIT PeXXIIM Hanboblero 6a-
TONPUATCTBOBAHMSA, MOTUBUPOBATDb U CTUMY/IMPOBATh OOBEKT yIpaBIeHMSL.
ManunynupoBaHye IOPUANYECKVMY LE/IAMY YIUTBIBAaeT CIIOKUBIIMIICA B
o0111ecTBe IMOIVIOHAIbHBIN (HOH (M/IV CO3aeT TAKOBOI), YTOOBI Lie/IN Y4acT-
HJKOB IIPaBOPeaIN3aLOHHON MPAKTUKY Tak>Ke OTPaKaIy MMIepaTUBHbIE
Iie/IeBble YCTAHOBKM CyOBeKTOB IIPABOTBOPYECKON, IPABOIPUMEHNTENbHON
VIV IPaBOVHTEPIIPETAIIVIOHHO JeATEeTbHOCTIL.

MannmynupoBaHye OPUANIECKIIMI Ie/TAMI ABIACTCA MONMNCYObeKTHOM
IeATeNTbHOCTDIO, TaK KaK B KaueCTBe CyOeKTOB MaHUITY/IATUBHOTO BO3/elic-
TBMSI MOTYT BBICTYIIATh KaK OpTaHbI ITyO/INYHOI BIIACTY, TAK Y BCE OCTA/IbHBIE
YYaCTHUKI IIPaBOTBOPYECKOTO, IPABOPEANTN3AIIOHHOTO I IIPaBOMHTEpIIpe-
TALMIOHHOTO IIPOLIECCOB, Belb IOPU/MYECKIe LIeJIi — 9TO TAK)Ke U LieJIi CyO'b-
€KTOB IIPaBOOTHOLIECHWI, Pajiyi JOCTV>KEHNUA KOTOPbIX OHY B JJAHHBIE IIPaBO-
OTHOILIEHNA BCTYIIAIOT U UCTIONb3YIOT Pa3/IyHble OPUANIECKIe CPeICTBa.

CkasaHHOe II03BOJISAET 3aK/IIOYUTh, YTO MAHUIIYIMPOBaHNUE HOPUANIEC-
KUMM LEIAMU — pPacIpoCTpaHeHHas (opma IIPaBOMEPHOTO IOBEJEeHNA
(koTOpas, onMpasACch Ha COBPEMEHHbBIE TeXHOJIOTUM, ITOTy4YaeT Bce Oonbliee
pacIpocTpaHeHNue), 4YTO TeM He MeHee He O3HAdaeT, YTO MaHUITY/IATUBHbBIE
¢$bopMBI Bo3fielicTBYA Ha O0IIeCTBEHHbIE OTHOLIEHU A HEOOXOAIMO yCMaTpH-
BaTb Be3Jie 11 BCET/a.
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[TonncyObeKTHOCTh KaK IPM3HAK MAaHUIYIMPOBAHUA HOPUANYECKUMU
e/IAMI JIVIID NIPY3BaHA MOAYEPKHYTD, YTO IAHHASA PAa3HOBUAHOCTD IIPABO-
MEpPHOTO IOBEJeHNs He ABJIAETCA MCK/ITIOYNTETbHON MPepOoraTuBOi CHen-
aJIbHBIX, 3aBEIOMO OIIpefle/IeHHbIX CYO'beKTOB, HO SABJIAETCSA CIOCOOOM KOOP-
AVHAIVIY TIOBeJleHNsA 00'beKTa YIpaB/IeHNs, K KOTOPOMY MOTYT IpUOerHyTh
(u 3a4acTyo mpuberawT) pasIMdHble YYaCTHUKY IIPaBOOTHOIIEHMIL.

MaHunynupoBaHue OPUANYECKUMI LeMIAMM peanusyercss B Ipolecce
IIPaBOTBOPYECKOI], IIpaBOpeany3alIOHHON (BK/I04as Bce OpPMBI peann-
3anuy NpaBa) ¥ IPaBOMHTEPIPETALMOHHOI JeATenbHOCTH. [ToMnmMo cka-
3aHHOTO, CyObeKTBI, OCYIIeCTB/IAIIE IPAaBOBOe BOCIUTAHNUE, IIPAaBOBOE
obyueHue, Iponarauzy, MHGOPMAILMOHHOE BO3/IeIICTBIE Ha 00IIeCTBEHHbIE
OTHOIIEHNA TaKXe MOTYT MaHMITYIMPOBATh IOPUANYECKUMI LeTAMU paju
¢dbopmmpoBaHuA TpeOyeMOro noBefeHNs 00beKTOB YIIPaB/IeHNUA.

MannunynupoBaHye PUANIECKVIMI Le/IAMA BefleT K OPUANYECKIM MOC-
JIeICTBUAM, CBA3AHHBIM KaK C BO3HMKHOBEHMEM, VI3MEHEHNEM VI IIpeKpa-
IIeH)eM IIPAaBOOTHOIIEHNII, TaK U C IOC/IeCTBUAMMN, KOTOpbIE ABWINCH pe-
3yNbTaTOM KOHKpeTHoOro mpaBoorHomrenus [Kpacasunkos O.A., 1958: 78].
BmecTe ¢ TeM MaHUITYyIMPOBaHNE OPUANIECKIMI Le/IAMI MOXKET BK/IIOYaTh
B ce0s1 ¥ He TO/IBKO I0pUAVYecKIie OC/IeNCTBIUA, IIPUBO/S, HAIIpUMep, K I1a-
IEHVIO PEe/ITMHIOB OPTaHOB ITyO/IMYHOI BIACT, CHVDKEHUIO TOBepus K IIpe-
o6pasoBaHMAM, POPMUPOBAHNIO HETATUBHOTO OOIeCTBEHHOTO MHEHMS OT-
HOCKTETBbHO (aKTOB, COOBITHII U T.7I. TeM He MeHee IMEHHO BOSHMKHOBEHE
IOPUANYECKIX TTOCTIeACTBUIL ABIAETCA CYI[HOCTHBIM IIPY3HAKOM MaHUITY/IN-
pOBaHMA IOPUANYECKMMHU LIeNAMY, OTIMYAIOMIVM IAaHHBI BUJ, MaHUITYIA-
TUBHOTO BO3JIEVICTBVS HAa HOBeJEHNE YIaCTHUKOB OOIeCTBEHHBIX OTHOIIIe-
HII OT MHBIX BUJJOB MaHUITY/IALINIA.

B cuny ckasaHHOrO MaHUIYIMPOBaHNUE OPUANYECKNMN LEIAMU — 3TO
OCylIecTB/IAeMast PV IOMOIIM CKPBITOV TaKTMKM MM cTparermyu Qopma
IIPaBOMEPHOTO IMOBEEeHNs, 3aK/II0YAIONIAACA B IIOCTAHOBKE VIJIM VMCIIONIb30-
BaHNV IOPUANIECKUX LeJIeil B MHTepecax CyObeKTa yrpasieHns (MaHUIYIIA-
TOpa) BOIPEKM VICTMHHBIM NMOTPeOHOCTAM M MHTepecaM 00beKTa yIpasiie-
HIA (MaHUITYIVPYeMbIX).

5. MaHmnynupoBaHue IOpUANYEeCKUMMU LenamMmm:
pro et contra

ManunynupoBaHnue 0OpUANYECKMMY LeTAMY — IPOTUBOPEYMBOE ABJIE-
HIIe, BOIUIOIIAloIee B ceOe AMaNeKTUKy MHTePeCOB TMYHOCTH, 00IIecTBa 1
rOCyapCTBa.

HeratuBHble 4epThbl MAaHUIIYIMPOBAHNUA IOPUANYIECKIMU LIe/IAMU IPOSIB-
JIIIOTCSL B TOM, YTO OHO: TPaHCHOPMUPYeT MOTPEOHOCTY ¥ MHTEPECHl Y4acT-
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HVIKOB IIPaBOOTHOLIEHUII B YIOAY CYOBEKTY YIpaBJIeHWUs, BBOLUT OOBEKT
MaHUITYIPOBaHMS B 3a0yX/leHMe; NPeNsaTCTBYeT (YHKIVOHMPOBAHNIO
MeXaHM3Ma IIPAaBOBOTO PETYINPOBAHMSA, TaK KaK M3HAYAIbHO BUITOU3MEH-
eT Iie/ieBble YCTAHOBKY, Pajii BOIUIOLIEHVS KOTOPBIX B JIeICTBUTENIBHOCTH
CYILIECTBYIOT €ro IOC/IefjoBaTe/IbHbIe 3TAIbl (/IEMEHTHI, CTANN); BefleT K
VICIIO/Ib30BaHMI0 Hed(pPeKTUBHBIX IOPUANIECKUX CPECTB, HAIPABICHHBIX
JIAIIB, TIO CYTH, HA OJHOCTOPOHHEE YIOB/IETBOPEHIE VIHTEPECOB CYObeKTa
MaHUIIY/IMPOBaHN; TTOAPBIBAET HOBEpMEe YIACTHUKOB IIPABOOTHOIIEHNUI K
IPaBy, K IOPUANIECKNM CPeCTBAM peannsaliyi CBOMX MHTEPECOB, TaK KaK
Ppe3y/IbTaThl JOCTYDKEHM MAaHUITY/IATUBHBIX 11eJIell, KaK IIPaBIUIo, He yCTpan-
BAIOT 00'beKT MAHUIYIPOBAHNA B CUIY UX HECIIOCOOHOCTY OTCTaMBaTh €ro
VICTMHHBIE TIOTPEOHOCTY M MHTEPECH]; CO3/aeT YIrpo3y MHPOPMAIMOHHON U
HAI[MOHAJ/IbHOJ 0e30MacHOCTM TOCY/JapCTBa, TaK KaK IIOCTAaHOBKA IICEBJIO-
1ie7Iel, paBHO KaK U MCIIO/Ib30BaHMe COIVAIbHO-00YCITOB/IEHHBIX Le/ieil /IS
IPUKPBITUSA MaHUITY/ISILNIA, SIBISETCS Cepbe3HBIM (aKTOPOM JecTabumnmsa-
MUY 001leCTBA.

Bmecre ¢ TeM MaHUIY/IMpOBaHNe OPUAMYECKVIMY Lie/iIMY 00/IafiaeT 1 1ie-
JIBIM PSJIOM MHUMBIX IUTIOCOB, IPYUJAIOIINX BOCTPEOOBAHHOCTD ¥ aKTyalb-
HOCTb IaHHOI popMe ITpaBOMEpHOro MoBefeHNsA. MaHUIyIMpOBaHye 0pK-
IMYECKVIMIU LIeJIIMIL: SIB/ISI€TCSI CBOEOOPAasHBIM OTBETOM Ha 3aIIpoc 00111ecTBa,
TaK KaK B ONpeMe/IeHHbIX CTy4asX IIO3BO/ISIET OCYIIeCTB/IATh Ipeobpa3oBa-
HVSI «MATKVMM», aJeKBaTHBIM OXKMJQHMAM CYObeKTOB IIpaBa CIOCOO0OM, He
BBI3bIBasi OTTOP>KEHNS WJIM HETAaTMBHON peaKumy OObIINHCTBA; ONMPAETCs
Ha CJIOKMBIIVECA B OOIIeCTBe HACTPOEHMs, ABJIAACH COLMATbHO-00YCIOB-
JIEHHBIM CITOCOOOM BO3JIe/ICTBUS Ha MOTPEOHOCTY U MHTEPEChl YYaCTHUKOB
IIPaBOOTHOLIEHUII; COOTBETCTBYET [EICTBYIOIIEMY 3aKOHOJATEeIbCTBY;
II03BOJISIET peanyu3oBaTh HEIONY/ApHbIe pelleHNs, MUHMMU3MPOBATh pe-
IyTaIVIOHHBIe IIOTepy CyObeKTa YIpaBjIeHNs; NOBbIIIaeT 3¢(PeKTUBHOCTD
YIIpaBJIeHVsI 1 TTO3BOJISIET JOOUTHCS ITOCTABICHHBIX 11e/Ieil ¢ HaVIMeHbIIMMU
TPYRAHOCTSIMM, PUCKAMU U 3aTPaTaMIL.

OpnHako IepedncIeHHble IUIIOCHI MAaHUITYIVMPOBAHUS IOPUANYECKUMMU
Le/IIMU SBJISIIOTCA MHUMBIMY, CO3JAI0LIIMMM (DUKTUBHYIO PeanbHOCTD /IS
YYaCTHUKOB IIPAaBOOTHOLIEHMI, OAPLIBAIONIVMY MTOTEHI[MAJI IIpaBa U €ro
CIIOCOOHOCTD MOAAEPKMBATH OANAHC MEX/y MHTEpPeCaMyl TMYHOCTH, 001Ie-
CTBa 1 TOCY/apCTBa.

«HensbexxHoe» MaHUIYIMPOBaHNUE IOPUANYCCKVMI ILIE/IAMY, HATOXKEH-
HOe Ha HeJIMHETHOCTb Pa3BUTHUA U IOCTOSHHOE YCIOXKHEHVe 00IeCTBEeHHBIX
OTHOLIEHNI, B KOHEYHOM MTOTe MOXKET IIPUBECTY K YTBEP)K/IEHNIO TIOHATIS
0 CaMOM 4YeJIOBeKe «He KaK 00 «MHJIUBUJIE», T.e. O CYOBEeKTe L[e/IOCTHOM, YHMU-
Ka/JIbHOM, aTOMapHOM, 00JIafjalolIM CBOMM COOCTBEHHBIM CIIEIVI(PUYHBIM
ObITIEM, a KaK O «IUBUIe» — HpParMeHTUPOBAHHOM, PA30PBAHHOM, JIUIIEH-
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HOM IIeJIOCTHOCTM) 4e/loBeKe HOBelilero BpeMeH». CKa3aHHOe YpeBaTO U
VI3MEeHEHJeM CaMOT0 OTHOLIEHNS K IIPaBY, BBIPAKAIOIEMYCS B CUMY/IATI3A-
L[UU, TIPY KOTOPOIL IIPAaBO He BOCIPMHUMAETCS KaK YTO-TO CEPbe3HOe, HATIO/-
HeHHoe cofiep>kanueM [AnemH [I.A., 2014: 61-62], a 06/1acTb 0PUANIECKO-
IO MpeBpAIAeTCs «B CUCTEMY HOPMATVBHBIX 3HAKOB, He MMEIOLINX CBS3K C
>kusHbio» [ITasnos B.J., 2010: 21].

ManumnynupoBaHye IOPUANIECKYMY 1I/IAMU BHOCUT BK/IAfi B OTOPBAaH-
HOCTb IIPAaBOBOTO PEryINPOBAHMS OT IOTPEOHOCTEl 1 MHTEPECOB YYaCcTHM-
KOB IIPaBOOTHOILIIEHNII, TEM CaMbIM CHIDKast ero 3 PeKTMBHOCTb.

3aknuyeHve

XOoTs MaHUIYIMPOBaHNUE OPUANYECKUMN Le/IAMM ABJIAETCA IIpaBOMep-
HOJ (OpMOJI aKTMBHOCTM, COJENCTBYeT peanu3alMyi MHTEPECOB OFHUX
CyOBeKTOB (MaHUIYIATOPOB) U (POPMaTIbHO He MPOTUBOPEUUT MHTEpecaM
ApYTUX (MaHUITYTNPYEMBIX), OHO CIHOCOOHO BBI3BATh A1COATAHC B 001IeCTBe,
Ie30pMEHTHNPOBATb YYACTHUKOB IIPABOOTHOIIEHMII 1 CYIIeCTBEHHO CHU3UTD
IIeICTBEHHOCTD IIPAaBOBOTO PETYIMPOBAHMA.

BMmecTe ¢ TeM 3HaYMMOCTD COIMANTBbHO-O00YC/IOBIEHHOTO ¥ TPaMOTHOTO
mpoliecca Iie/ieroNaraiysA B cdepe MpaBoOBOrO PETYIMPOBAHNUA OOIIeCTBeH-
HBIMJ OTHOLIEHVAMM TPYIHO IepeolieHuTb. IOpuandeckne 1enn, He oTBeva-
Iol[yIe TIOTPEOHOCTAM ¥ MHTepecaM CyObeKTOB IIPABOOTHOILIECHWIT B Pe3y/ib-
TaTe UX HeTPaMOTHOI TOCTAHOBKY, HEyMeNoro GopMyIMpOBaHMA, PABHO KaK
Yl MAaHUITY/IVPOBAHVS VIMH, BE[YT K MCIIO/Ib30BAHNIO 3aBEfJOMO HEIIPUTOIHBIX
IOPUAMYECKIX CPEeiCTB 1 He IO3BOJIAIOT IIPABY IOTHOLIEHHO MCIIONb30BaTh
CBOJ PETYNATUBHBIN IIOTEHIMATL.

CkasaHHOe, B CBOI0 O4Yepefib, IMEET C/Ie[iCTBIEM He TOIbKO HeTOBOIbCT-
BO YYaCTHMKOB ITPAaBOOTHOIIEHNII, X HECHOCOOHOCTD MOTHOLIEHHO pean-
30BaTh CBOM CyOBEKTHBHbBIE IIPaBa, CBOOOIDBI 11 3aKOHHBIE MHTEPEChl, HO U
yrpo3y 6e30MacHOCTI TOCY/JapCTBa B IIETIOM.
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