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AHHOTaUMA

O6paLllasa BHUMaHWe Ha TPAAMLMOHHOE AeNeHne B OTEHYECTBEHHOM IOPUANYECKON HAayKe CU-
CTeMbI MpaBa Ha Takne pasfesbl, kak YacTHoe 1 Ny6anyHOe NMpaBo, MaTepuanbHoe U Npo-
LleccyasnbHoe, nocneanHnii Obln coenad NnpeaMeToM HaCTOSILLLErO nccnenosanus. Mpepnara-
€eMble NOHATUS aHANIN3MPYIOTCS Kak Ha OOLLLETEOPETMHECKOM, TakK M Ha OTPACNEBbLIX YPOBHSIX.
Pasnuyaga ase rpynnsl HOPM NpoLecCyanbHOro npasa, asTop YTBEPXAAET, HTO NepPBYIO rpymn-
Ny COCTaB/sOT NPOLECCyasibHbleE HOPMbI, KOTOPbIE MO 06LEMY PErYINPOBAHMS OXBaTbIBAIOT
NoTpebHOCTN Kak MMHUMYM HECKOJbKMX MaTepuasibHbiX oTpacnei npaea. Becnencreme ato-
ro JaHHOM rpynne HOpM CBOMCTBEHHA BbICOKAsA CTEMNEHb BHYTPEHHEN opraHmM3aummn, CooT-
BETCTBYIOLLIAA YPOBHIO OTPAC/IM POCCUINCKOro npasa, B YaCTHOCTU, ACHOE noapasaesneHve
3TUX HOPM Ha COOTBETCTBYIOLUME UHCTUTYThI. Peyb naeT o rpaxxaaHCcKo-npoLeccyasbHbIX,
YroJIOBHO-NpPOLEeCcCyasbHbIX N aAMUHUCTPATUBHO-NPOLECCYallbHbIX HOPMaX, 4TO JaeT OCHO-
BaHWUS pacCMaTpuBaTb Ha3BaHHbIE FPYMMbl B KA4ECTBE CAMOCTOATENbHbIX OTPACEN POCCUIN-
cKoro npasa. Ko BTopol rpynne npoLeccyasbHbIX HOPM OTHOCATCS HOPMbI, AENCTBYIOLLME
B cepe maTepunasibHOro, rocyaapCTBEHHOro, GpMHaHCOBOro, TPYA0BOMO U psaa Apyrux OT-
pacnei, KOTopble «0OCNYXMBAOT» NOTPEOHOCTN TOJIbKO «CBOE» MaTepuanbHON OTPaciu.
Llenbio HacTosLero nccnefosaHms SBUNoCbL GOPMMPOBaHME aBTOPCKOro NOHATUSA NpoLuec-
CyasibHOro rnpasa. B ka4ecTBe rmnoTesbl BbICTYNaeT KOHCTaTauusa ¢pakra, CornacHo KOTOpomMy
B OONbLUNHCTBE CBOEM NPOLECCYyasibHOE NpPaBo HEOHBOCHOBAHHO MOHMMAETCS Kak COBOKYM-
HOCTb NPOLLECCYaNbHbIX HOPM, PEryINPYIOLLIMX NpoLeaypy NPYMEHeHUs COOTBETCTBYOLLNX
HOPM MaTepmanbHOro Npasa KOMMETEHTHbIMW OpraHamMmn rocyaapcTea v UX A0SXKHOCTHbIMM
nmuamm. Metoponorus paboTel BkoYaeT obuedunocodckme (ouanekTnko-marepuanm-
CTUYECKUI MeTon), OOLLEeHayYHble (aHaNU3 N CUHTE3, UHOYKUMSA 1 OeAyKUUsl, CPaBHEHME,
abcTparvpoBaHve 1 Ap.), crneumasbHble (PUnonormyecknin u ap.), YacTHo-HayuHble (pop-
MasibHO-IOPUANYECKNI) MeTOObI. Pe3ynbtatom ABMIOCh CrenyloLlee yTBEPXAeHVE: opuan-
4YeckuniAi NPoLECC HEMBICITMM 6e3 AeATeNbHOCTU rpaxaaH-y4acTHUKOB MpoLLecca, No3ToMy
npoLeccyanbHble HOPMbl HAXOAATCA KaK B OTPAC/AX NPOLECCyanbHOro npaea, Tak U B OT-
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pacnsix matepuasnbHOro rnpaea. B cBA3u ¢ aTMM npeanaraeTcs creayoulas TpakToBKa npo-
LleccyasibHOro npaBa: 3T0 COBOKYMHOCTb MPOLLECCYallbHbIX HOPM, HAXOASLMXCS B OTPACSAX
NpoLLeccyasibHOro M MatepuanbHOro npaea, BO-NMepBbiX, PernaMeHTUPYoLWMX npouenypy
NPUMEHEHUST HOPM MaTepuanbHOro npaBa KOMMETEHTHbIMW BAACTHbIMW OpraHamu; BO-
BTOPbIX ONpeaensioLmnx NpaBoBOoi CTaTyC rpaxaaH, puONYeckmnx nuL, Apyrmx y4acTHUKOB
COOTBETCTBYIOLLMX NMPOLECCOB.

KniwoueBbie cnosa

MartepuanbHOe NpaBo, NPOLECCyaibHOE NPaBo, NPaBoNPUMEHUTENbHAA OEATeIbHOCTL Op-
raHoB rocyaapcTBa, NPaBOBOM CTaTyC y4aCTHMKOB NpoLecca, npoueanypa.

BnarogapHocTu: ctatbs OnNyonMKOBaHa B pamMkax NpoekTa rno noaaepxke nyénmkauni as-
TOPOB POCCUMCKNX 06pa3oBaTesfibHbIX Y HAYYHbIX OpPraHn3auunii B HayyYHbIX nagaHusx HAY
BLUS.

Ana ymntnpoBanus: KoxesHukoB B.B. O noHaTum npoueccyanbHoro npasa // lNpaso.
KypHan Beicwen wkonbl akoHoMukn. 2022. T. 15. N2 4. C.136-154. DOI:10.17323/2072-
8166.2022.4.136.154.
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Abstract

Paying attention to the traditional division in the domestic legal science of the system of
law into such sections as private and public law, substantive and procedural, the latter was
the subject of this study. Moreover, the analysis of the proposed concepts is analyzed both
at the general theoretical and at the sectoral levels. Distinguishing two groups of norms of
procedural law, it is argued that the first group consists of procedural norms, which, in terms
of the scope of regulation, cover the needs of at least several material industries, not only
their own industry of the same name. As a result, this group of norms is characterized by a
high degree of internal organization, corresponding to the level of the branch of Russian law,
in particular, a fairly clear division of these norms into relevant institutions. We are talking
about civil procedural, criminal procedural and administrative procedural norms, which gives
reason to consider these groups as independent branches of Russian law.The second group
of procedural norms includes the norms operating in the sphere of material, state, financial,
labor and a number of other industries, which “they” serve “the needs of only” their “material
industry”. The purpose of the study was the formation of the author’s concept of procedural
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law. The hypothesis of this article is the statement of the fact according to which, for the most
part, procedural law is unreasonably understood by legal scholars as a set of procedural rules
governing the procedure for applying the relevant substantive law rules by the competent
authorities of the state and their officials. The methodology of the work includes the following
methods: general philosophical (dialectical-materialistic); general scientific (analysis and
synthesis, induction and deduction, comparison, abstraction, etc.); special (philological,
etc.); private scientific (formal legal, methods of interpretation, etc.). The result of the article
was the following statement: given that the legal process is unthinkable without the activity
of citizens participating in the process, that the procedural rules are both in the branches
of procedural law and in the branches of substantive law, the following interpretation of
procedural law is proposed: it is a set of procedural rules that are in branches of procedural
and substantive law, firstly, regulating the procedure for the application of substantive law
by the competent authorities of the state; secondly, determining the legal status of citizens,
legal entities, and other participants in the relevant processes.

Keywords

substantive law; procedural law; law enforcement activities of state bodies; legal status of
participants in the process; procedure.
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BBepneHue

B coBpeMeHHOI OTe4eCTBEHHON JOKTPUHE CHUCTEMa IIpaBa TPafULIVIOHHO
HOZIpasfiesisieTCs Ha TaKye 9/eMeHThI (IIOfICHCTEMBI), KaK HOPMBI IIpaBa, IpaBo-
Bbl€ MHCTUTYTBI, OTPACIN U IOAOTPACIN NIPaBa, a TAKXKE Pasfenbl — YacTHOE U
nyOnMm4HOe, MaTepuajbHOE U IIpOliecCyanbHOE MpaBo. MarepuanabHOe M IPO-
IjeccyanbHoe IpaBo Ay pepeHuNpyoTcsas B 3aBUCUMOCTY OT MX Pa3TMYHOTO
IpeHa3HAYEeHNA B IPABOBOM PeTy/IMPOBAHMUYU OOIIECTBEHHBIX OTHOLICHWIT. B
OTHOIIEHNM MOC/IeNHEr0 pasfiesia CYUCTeMbl IIpaBa KaK Ha OOIIeTeopeTNIecKoM,
TaK J Ha OTPACTI€BOM YPOBHAX YYEHBIMH IIPEM/IaraloTCs CaMble pa3/IfuHble OIIpe-
IeeHN .

1. OGwaa Teopus NpaBa O NOHATUM IOPULUNYECKOIO
npouecca

I[Tpowecc (0T /at. processus — IPOABIDKEHNE) TPAKTYETCA KaK IMOPATLOK pac-
CMOTpPEHMUs JieNl B Cyie WINM afMUHUCTPATUBHBIX OpraHaX, CY[OIPOMU3BOJCTBO;
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cype6HOe peno. CBA3BIBAA IOPUANIECKUI IIPOILECC C BIACTHON JeATeTbHOCTBIO
KOMIIETEHTHBIX OPTAaHOB U JJOJDKHOCTHBIX JIMII, TIEPBBI IIOHMMAIOT KaK HOpMa-
TYBHO YCTAHOBJICHHbIE IIPOIECCYaIbHBIMY HOpMaMy (GOPMBI YHIOPAZOYSHVI
IOPUIVYECKOI NeATeNbHOCTH, 3aK/IT0Yaloleecss B IOATOTOBKE, MIPUHATUYN U 3a-
KpeIUleH!Y I0pUANYeCK) 3HAYMMBIX pellleHNI1, HallpaB/lIeHHbIX Ha ONTUMA/IbHOE
YIOB/IETBOPEHNE U TapaHTHPOBaHIE NHTEPECOB CYO'bEKTOB IIpaBa.

JI.LA. Mopo30Ba, POSIB/IsisA HEMOCIEN0BATENbHOCTD, B OJHOI 13 paboT 3ame-
YaeT, YTO MPOIeCCYa/lbHOE MIPAaBO PETYINPYeT MOPAAOK peann3anuy HOpM Ma-
TepUAIbHOTO IIPaBa, IpaBa ¥ 00A3aHHOCTU CyOBEKTOB IIPABOBBIX OTHOLIEHNII»
[Mopososa JI.A., 2007: 260], a B Apyroit yTBep>kjaeT HECKOIbKO MHOE: «IIPO-
IleccyasbHOe IPaBO MpeAcTaBIAeT co60il 00CTy>KMBAIOLIYI0 OTPAC/Ib, IIOCKOIb-
Ky perlaMeHTHPYeT IOpUANYecKyie MPOLefAypbl, IPU3BaHHbIE 00eCIeYNTDb Jes-
TeJIbHOCTb TOCYJAPCTBEHHBIX U VHBIX OPTaHOB U JIO/DKHOCTHBIX JINII, aJfpecHoe
IIpUMeHeHJe HOPM MaTepuaabHOro mnpasa» [Mopososa JI.A., 2003: 155]. Ectb n
MO3UIUA, COIIACHO KOTOPOI «IIpOljecCyasbHOe IIPaBO MO OTHOIIEHMIO K MaTe-
pMaTbHOMY HOCUT IIPOM3BOJHBIN, BCIOMOTATe/NbHBIN XapakTep, obecrednBast
peanmsannio HOpM MaTepuaabHoro npasa» [Cmonenckuit M.b. n ip., 2011: 325].

HexoTopble aBTOpBI aKIIEHTUMPYIOT BHUMAaHME HA TOM, YTO «IOPUANYECKUI
mporiecc ecTb popMa peannsanyy BcexX BeTBel TOCYAapCTBEHHON BIACTH- 3aKO-
HOJIaTe/IbHO, MCIIOTHUTENIBbHON U CyIeOHOI, BbIpaskaeMasi B IOC/IeJOBAaTe/IbHBIX
CTAaUAX IIPOXOXK/IEHNA OTAE/NbHBIX BUJIOB 3TOI IeATETbHOCTI», @ CaM «IIPOLIecc,
HECMOTPsI Ha ero 0OCTy>KMBAIOLNI XapaKTep, IIPUHATO OTHOCUTD K pyHIaMeH-
Ta/IbHBIM, 6a30BbIM IOPUANIECKIM KaTeTOpMAM, IIOCKO/IbKY 6e3 9TOro Ipasa He-
BO3MOYKHO 00€CIeYUTb 3aKOHHOCTD B I€SATE/IBHOCTY OT/AE/IbHBIX OPTaHOB 1 JINL,
MOPSANOK OCYIeCTBIeHNA M) HOPM MaTepuanbHoro npasa» [Pagbko T.H. un mp.,
2012: 247].

K coxaneHuto, MHOTVE TEOPETUKY B TOV MM MHOI opMe IpolieccyanbHOe
IIPaBO CBA3BIBAIOT TONIBKO C IpaBoIpuMeHeHneM. Tak, ¢ nosuuum H.A. Bracenko
«IIpolleccyasibHOe NPaBO perlaMeHTHPYeT IpUandecKue Ipolenypbl, yCTaHaB-
NVBasi NOPANOK NPUMEHEHNA HOPM MaTepyaabHOrO IIpaBa 1 HAaIlpaB/IeHO Ha Ji0-
CTVDKEeHe KOHKPETHOTO I0pUANYeCcKOro pesynbTraTa» [Bracenko H.A., 2015: 187].
Cxoxyto Touky 3penns nopgepxuaioT P.B. Eurn6apsu u 10.K. KpacHos [Enrn-
6apsan P.B., Kpacuos 0.K., 2010: 378]. M.J. A6xynaeB yTBepX/aeT, 4TO «BCe TO,
YTO CBSI3aHO C NPUMEHEeHMeM MaTepyaabHOro IMpaBa — 9TO 00/1acTh MPOLeCCy-
asbHOTO IpaBa» [A6mymaes M.V, 2006: 338].

ABTOpBI SHUMK/IONEANYECKOTO IOPUANYECKOTO CIOBaps TAaKXe CBA3BIBAIOT
IIpolieccyajibHOe IIPABO C PeryIMpoBaHMeM OTHOIIEHN, BOSHUKAIOMINX B IIPO-
1jecce pacc/iefjoBaHMs MPeCcTYIUIEHNUI, PACCMOTPEHNUS U pa3pellieH s YTOTOBHBIX,
TPaKIAHCKIX, apOUTPAKHBIX fIeTI, Il 00 afMIHMCTPATYBHBIX IPaBOHAPYLIEHN -
AX U Jie7l, paCCMAaTPUBAEMBIX B MOPAJAKE KOHCTUTYIIVIOHHOTO CYZOIPOU3BOJCTBA
[Pymsaunes O.I., Jogonos B.H., 1997: 259-260]. P.B. Illarnesa u [I.B. Epoceena
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KaTerOpMYecKy YTBEP)KJAIOT, 4TO «...IIPOLIeCCyaIbHOE IIPaBO HY>KHO CBA3BIBATDH
monvko ¢ npasonpumereruem (kypcus moit — B.K.), mpuuem mumb ¢ Hanbonee
cnoxxupiMu popmamu...» [Illaruesa P.B., Epodeena [I.B., 2011: 347].

[Toxxamyii, aBTOPHI 371eCh I/TyOOKO OLINMOar0TCs, 100 IPaBOIpPUMEHEH)e — 3TO
BCerfa IpoIeccyaabHo 0OpMIeHHAA TOCYAAPCTBEHHO-BIACTHAA IS TeTbHOCTD.
V3BecTHbI TeopeTHk npasa B.B. JlasapeB Ha 3T0 00CTOSATENbCTBO He pa3 obpa-
Ila/I BHYMAHIE, TOBOPS, YTO «00A3aTe/IbHBIM /I IIPaBOIIPYMEHNTE/IeN SABIIACT-
cA ...coOIofieHNe TIpoljeccyaabHbIX HOpM» [Jlazapes B.B., 2010: 489]. B npyroit
paboTe ydeHBbIi OTMeYaJI, YTO «IIPABOIIPUMEHUTE/IbHAS [IESATe/IBHOCTD PEryInpy-
eTCsl MPOLleCCyaTbHbBIMI HOPMaMM, OIpefeAllMy MOPsI0OK BMellaTe/lbCTBa
CYO'beKTOB. .. Ha/IeJIeHHBIX BIACTHBIMM IIOIHOMOYVIAIMY 11O OpTaHU3AIUY IIPaBO-
BBIX OTHOIIEHMII OIPEeie/IeHHOTO BUJia... B IIpOLlecC peanusanny npasa» [J/lasa-
pes B.B., 2010: 33].

[Tony4aercs, YTO HEKOTOpbIe CIELMATNCTDI, XapaKTepu3ys IpoleccyalbHOe
IIpaBo, IPOABJIAIOT B M3BECTHOI Mepe IPOTUBOPEYNBOCTD.

Hanpumep, H.A. [IbAHOB cHavama yTBep>K/ajl, YTO HOPMBI IIPOLECCYabHOTO
IpaBa — 9TO HOPMbI, 00CTy>KMBaOIyie HOPMbI MaTepUaIbHOTO IIpaBa, obecrie-
YJBAaOIIMe VX peann3alnio, a 3aTeM IOAYePKIBAJI, YTO OHM OIPEeAe/A0T Mops-
JIOK ¥ IIPOLIeAy Py IPMMEeHEeHUA HOpM MaTepuanbHoro mpasa [[Ipanos H.A., 2010:
176].

B paBHoI1 Mepe crenyet orjeHnTh nosunuio M.V. A6nynaesa n C.A. Komaposa,
KOTOpbIe CHavyasa MUIIYT, YTO IPOLiecCyaabHble IPaBOBble HOPMBI CITy>KaT ¢op-
MOIJI peanusalnuy U MPOSABIEHNS HOPM MaTepMUaIbHOTO IpaBa», a IMO3[Hee, YTO
«IIpOILecCyabHOE IPABO MPEACTAB/IAET COOO0IT CHCTEMY HOPM, peIJlaMeHTHUPYIO-
VX IIpaBOBbIE MIPOLIyPhl IPY pas3pellieHNy CTIOPOB MM IIPY OIIpefie/IeHNN OT-
BETCTBEHHOCTH 3a IpaBOHapylleHus...» [A6gynaes M.J., Komapos C.A., 2003:
349]. Tlogobuyto mosunmio orctanbaeT B.B. OKcaMbITHBII, YTBEPXKAAIOIINMIL, YTO
«JIs1 IPYMEHEeHVs YCTaHaB/IMBAeMbIX MaTepMaIbHbIM IIPaBOM IIPaBUI HEOOXO-
IVMBI IIPOLeYPbl, KOTOPbIe COREPKATCA B MOTOXKEHMAX IPOL[eCCyaTbHOro Ipa-
Ba» [OxcambrTubii B.B., 2004: 411].

Heo6xoayMo NOAYepKHYTh, YTO B JOKTPUHE CIOKMIOCh HECKO/IBKO IIOXO/0B
K TIOHATUIO «IOPUAVYECKUI MPOLeCC»: IOPUCAVKIMOHHAS U MHAsA OXPaHUTE/Ib-
Has JIeAATeIbHOCTb OPTaHOB IPAaBOCYAMs, HAIIPAaB/IeHHAs Ha pa3pelleHe CIOPOB
O TIpaBe U OCYLIeCTB/IEHME IIPAaBOBOTO NPUHYXAEHNUS B paMKax MPaBOCYAUA U
B CBA3Y C HMM; IIPOIIECC peajm3anny MaTepyaTbHbIX HOPM 0€30THOCUTETTBHO K
dbopmam Takoit peanmsanuy; mobas AeATeTbHOCTb TOCYAAPCTBEHHBIX OPTaHOB
(mpaBOTBOpYECKas, IPAaBOIPUMEHNTENbHASA, KOHTPOIbHASA, YIpeAUTe/IbHas, pac-
nopsigutenbHas) u p. [Jlykesnosa E.I., 2003: 41-42].

[ToHuMmaHMe OPUAMYECKOTO IIpoliecca KaK /IeATeTbHOCTU TOCY[apCTBEHHO-
BJIACTHBIX OPTAaHOB U UX JJO/DKHOCTHBIX /NI PacCIpOCTPaHEHO B OTE€YeCTBEHHOI
nokTpuHe. Tak, IOKa He paccMaTpyBasi MPo6/IeMbl COOTHOLIEHNUA IOPUNIECKOTO
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rpoliecca 1 IpaBoBoOI IpoLeRypsl, oTMeTnM, 4To M.V. baiitun n O.B. fIkoBenko
HOC/IEHIO0 TPAKTOBA/IM KaK «...0COOBIII HOPMAaTUBHO-YCTaHOBJICHHBIII TIOPS/JOK
OCYLIEeCTB/ICHNS IOPUANIECKON IeATeIbHOCTH, 00eCcIeunBaoIUil peann3ariio
HOPM MaTepMajIbHOTO IIpaBa M OCHOBAHHBIX HA HUX MaTepUa/lbHBIX IPABOOTHO-
IIeHMIT, OXpPAaHAEMBIX OT HapyLIEHWI IPaBOBBIMM CaHKIuAMI» [baittua M.,
SIxoBenko O.B., 2000: 95]. B TonkoBoM croBape rpa>kAaHCKOTo Ipoliecca Moces-
HUJ MOHMMAeTCA KaK «yperyaMpoBaHHas HOPMaMM T'PaKJAaHCKOTO IPOLecCy-
aJIPHOTO IIpaBa JIesTeNbHOCTD Cyzia (001ell IOpUCANKINK) [T0 PACCMOTPEHNIO 1
paspelIeHNI0 OTHECEHHDBIX K €r0 BeJJEHUIO fle/l B LIe/IAX OXPaHbl IIpaB MM OXpa-
HsEMBIX 3aKOHOM MHTEPeCOB IPaKaH U OpTaHM3alUil; COBOKYITHOCTD IIPABOBBIX
HOPM, PeryIupYyoIIUX IOPAJOK BO30OYXAEHUA, paCCMOTPEHUA U paspeleHus
TPaKIAHCKVX JIeJT, IIepecMOTpa CyJeOHBIX aKTOBY.

I.H. baxpax momnarai, 4TO aJJ]MUHUCTPATUBHBIN IpOLecC SABsAET co00M He
TOJIbKO IOPUCAUKIVIOHHYIO JeSITeIbHOCTD 110 PACCMOTPEHNIO CIIOPOB U IIPUMEHe-
HUIO NIPUHYAUTENbHBIX MEP, HO U JIEATETbHOCTD 110 peann3aluy peryaaTUBHbIX
HOPM (JIesITeIbHOCTD IIO/IOXKUTENbHOrO Xapakrepa) [baxpax [I.H., 1969: 278].
H.I. Canuiesa cunrana, 4To aAMMHUCTPATUBHBII IPOLECC — 3TO AESATe/IbHOCTD
TOCYAApCTBEHHBIX OPTAaHOB 10 Pa3pelIeHNIO CIIOPOB, BO3SHUKAIIUX IIPY pelle-
HUV VHAVBYYa/IbHBIX JIeJI, M IpUMeHeHNs Mep npuHyxaenud [Cammmesa H.I,
1967: 8]. B.JI. COpoKMH yTBep>KAasl, 4TO «I000i1 BIJ, IOPUAMYECKOTO Ipolecca
IpeficTaBIAeT COO0I TOCYJapCTBEHHO-BIACTHYIO JEATEIbHOCTD», YTO «Oymydn
IOPUANYECKOI POPMOI JAHHOI BETBU TOCYAAPCTBEHHOI B/IACTH, IPOLIECC — 3a-
KOHOJIaTEe/IbHbIN, TPAXKNAHCKIIL, YTOTOBHBIN, aAMUHUCTPATUBHBIN — B IIOTHON
Mepe OTpakaeT 0COOEHHOCTY «CBOEI» BETBM TOCYAapCTBEHHOI BracTu». I1o ero
MHEHUIO, «a]MUHUCTPATVBHBIN IIPOLIECC. .. HECOMHEHHO, AB/IAETCS MPOLeCcCyab-
HOV popMoiIt ucnonHuTenbHol Baacty» [Copoxun B.[I., 2005: 908]. MuTtepecHo,
YTO paHee Y4YeHbIIl, IT0/1aras, YTO «Hepa3pbIBHAA CBA3b C TOCYAAPCTBOM — TaKOBO
OJJHO M3 BA)KHEJNIINX CBOJCTB IIpoLecca», TYT >Ke YTBepXKAAJl, YTO «...Ipolecc
IIpeAoIaraeT yyactue 1 o0IecTBeHHbIX OpraHmn3annil (YIycKas y4acTie Tpax-
maH. — B.K.), oflHaKO OCHOBY €ro cOCTaB/IAeT 1eATeIbHOCTb KOMIIETEHTHBIX TOCY-
mapcTBeHHBbIX opraHoB» [Copokun B.]I., 1972: 126].

[Toxxop K BO3MOXXHOCTM IIPMMEHEHM YTOIOBHOTO MaTepMalbHOTO IpaBa MC-
KTIOYNTENIbHO B IIPOIecCyalbHON (popMe TOMMHMPYET B pabOTaxX y4eHbIX-IIPO-
neccyanuctos. Tak, B.II. boxxbes oTmMeuas, 4TO «IIpMMEHATb HOPMBI YTOIOBHOTO
MO>XHO JIMIIb OJHOBPEMEHHO C IIPMMEHEHEM HOPM YTOIOBHO-IIPOLIECCYaIbHOTO
npasa...» [boxxbes B.II., 1975: 119], HaspIBas1, OHAKO, CpeAy YYaCTHUKOB YIO-
JIOBHOTO CY[JOIIPOM3BOJICTBA, KPOMe CYAa, CYAeil, CleoBaTeel, JO3HaBaTeeln
U T.J., ¥ TPOKAAaH — IMOTepPIEBIINX, T0J03peBaeMbIX, 0OBUHIEMBIX, CBU/IeTeNIel
Y T.JI., UMEIOIMX IIPOLieCCyaIbHbIe ITpaBa U 0OA3aHHOCTI .

' Yronosusii mpouecc/ nox pep. B.IT. boxbesa. M., 2009. C. 83-118.
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C nosunun A.IL. I'ynaesa, «paBuibHOE NPYMEHEHNE YTOJTOBHOTO 3aKOHA —
OCHOBHasl 3a/jaya yrojoBHOro mpoiecca» [Iymses A.I1., 2012: 5-8]. }0.K. Sknumo-
BIY OTIPefie/IATI, YTO «M KaK IIPABO, M KaK 3aKOHOJATe/IbCTBO, M KaK JIeATeIbHOCTD
YTOJIOBHBII IIPOLIECC HYXKEH BCETO JIVIIb J/Is TOTO, YTOOBI TPaBUIBHO IIPYMEHSITH
HOPMBI MaTepuanbHoro npasa» [dxumosny 10.K., 2014: 72]. VI.B. Teipuues cun-
TaeT, YTO YTOJIOBHBIN MPOLECC — 3TO «OCYLIeCTB/IsAeMas B YCTAaHOB/IEHHOM 3a-
KOHOM TIOpPsAJIKe JIeATeIbHOCTD TI0 PACC/IeJOBAHNI0, PACCMOTPEHMIO U pa3pelile-
HUIO CYIOM YTOJIOBHBIX Jie/I, MEIOIIasi CBOeII Iie/Iblo0 00eCeYnTh OXpaHy IIpaB
u cBOOO[ YeoBeKa U TPaKIaHMHA, 0OIeCTBEHHOTO TIOPS/IKA 11 00IeCTBEHHOI
0e30IacHOCTH, KOHCTUTYLIMOHHOTO cTposi Poccuiickoit Oepepanuy oT nmpecryr-
HBIX ITOCATATeNIbCTB»*. BecbMa TPYyHO COITIACUTBCSA € T€M, YTO YTONOBHBIN IIPO-
11€CC CBA3bIBAETCA C [eATENTbHOCTBIO TONBKO CY/ia, ¥ C T€M, 4TO yIIOP Je/TaeTcA Ha
obecrieyeHne 0011eCTBEHHOTO TOPSKA, @ He TPaBOMOPS/KA.

B 1enom m3noxeHHbIE MONOXKEHUA OTHOCUTENIBHO IPOLIECCYa/IbHOTO NpaBa
00YC/IOB/IMBAIOT BBIBOJ;: €T0 a[JpecaToM SB/IAIOTCA TONBKO IIPABOIPUMEHAIOINIE
CYO'beKThl — KOMIIETEHTHbIE OpTaHBbl TOCY/IapCTBA U MX JO/DKHOCTHBIE JINIIA, A He
TpakIaHe U Jpyrye YIacTHMKY IIpoljecca, He 00/ajiaromniye BIacTHBIMY MIOTHO-
MOYMAMIL.

2. NMpoueccyanbHoe NpaBo U AEATENIbHOCTb YY4aCTHUKOB
npouecca

I[Tonaraem, 4To Ipy TPAKTOBKE IPOLIECCYaTbHOTO IIPaBa HEOOXOAMMO PACIIN-
PUTH CYO'BEKTHBII COCTAB, BK/IIOYMB Y TPAXK/JAH-YIACTHUKOB IIPOLECC, [IeATeNIb-
HOCTb KOTOPBIX OIIpefie/isIeTCA IMPOoLieCCyaIbHBIMU HOPMaMI IIpaBa.

T.H. KrenijoB 060CHOBaHHO OTMeYaeT, YTO K POLIeCCYabHOMY IIPABYy OTHO-
CATCS IIPaBOBbIE HOPMBI, KOTOPbIE, C OTHOV CTOPOHBI, <YCTaHAB/IMBAIOT IOPSJOK
[pUMEHEHNUS HOPM MaTePUajIbHOTO [IPABa» U «...COMIEPIKAT CIIel[ajIbHbIe IIPOLie-
RypHI (IOPAKOK) BO3OY>KAEHM I pACCMOTPEHS B CY/ie VU HBIX TOCYAapCTBEH-
HBIX OPTaHOB TPAXJAHCKUX, TPY/IOBBIX, CEMEIHBIX U YTOJOBHBIX Jie/,  TAaKXKe
fien 00 aIMMHMCTPATUBHBIX NIPABOHAPYLIEHNAX», C APYTONl — «OIpefiesolye
[IPaBOBOE IIO/IOXKEHNE YIYaCTHUKOB MPOLiecca: CyAa UCTIa ¥ OTBETYNKA, OOBUHS-
€MOTo I 3aIUTHMKA ¥ NIPOYMX, YCTAaHAB/IMBAIOLINME MX IIPaBa ¥ 00A3aHHOCTI»
[Knenmos T.H., 2007: 310]. bonee Touen P.X. Makyes: «[IpoueccyanpHoe... mpa-
BO OIIpefie/isieT HOPSOK peai3aliuy MpefIcCaHNii MaTepuaaIbHbIX HOPM IIPaBa,
npaB 1 00513aHHOCTel CYO'BEKTOB MPaBa, BKTIOYEHHBIX B KOHKPETHBIE [IPABOBbIE
oTHomeHys» [Makyes P.X., 2010: 339].

Ha Ham B3I/Is7], IOpUAMYECKUII IPOLiecC HeOOXOMMO TPAKTOBATH C YIETOM
y4acTus B HEM He TOJIbKO COOTBETCTBYIOIIMX OPTaHOB TOCYAPCTBA, HO U MIHBIX

? YronosHo-npoleccyanbHoe mpaso Poccun/ nop pen. IT.A. JIymuckoit. M., 2009. C. 13.
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L, B TOM 4MCJIe ¥ TPaKJaH, y4acTBYIOIMX B npouecce. COBETCKIe yYeHbIe B
11aHe o01el TeopuM ITpaBa Moj IPOLeCCyanbHOI GOPMOIT TOHMMATN «COBOKYTI-
HOCTh OJHOPOZHBIX IPOIEAYPHBIX TPeOOBaHNII, IPeNbABIAEMbIX K NeVICTBUAM
Y4aCTHVUKOB IIPOIiecca ¥ HaIllPaB/IeHHBIX /IS JOCTVDKEHVS OIIpeie/IeHHOTO MaTe-
PMATBHO-TIPABOBOTO pe3ynbraTa»’. OHM HMOXYEpPKUBAIM, YTO «...IPOIECCyasb-
Hble HOPMBI PETYIUPYIOT aOCOIOTHO BCe MPOLjecCyanbHble TeVICTBIS 1 IesiTeNb-
HOCTD BCEX YYaCTHMKOB IIPOL[eCcca, He3aBUCUMO OT VIX IIPABOBOTO ITOJIOXKEHVIA».

JanpHeilme paccy>XaeHus: MMEIT MPVHIMINAIBHBIN XapaKTep: «...0CHOB-
Hast QYHKLMA IPOIeCCYaTbHBIX HOPM B TPaIUIIIOHHOM IOPUANIECKOM IIpolLiecce
COCTOUT B TOM, YTOOBI CO3[aTh aTMOC(epy HamOo/blIero 61aronpuATCTBOBA-
HIIS1 HETIOCPEICTBEHHO 3a/{HTePeCOBAaHHBIM yYaCcTHUKAM: VICTITY, IIOTepIIeBIIEMY,
OTBETYMKY, TPETBUM JUI}aM, OOBMHAEMOMY WIU MOACYAMMOMY. B oTHOIIeHM
Y4aCcTHUKOB—OPTaHM3aTOPOB IIPOLeCca, T.e. CyO'beKTOB, BBIIIOMHAIOIINX CITy>Ke0-
Hble QYHKLIMU B IOPUANYECKOM IIpoliecce, Ha3HaYeHVe HOPM IIPOLeCCyaTbHOTO
IpaBa COCTOUT B O0OeCIeyeHMM ONTHMAIbHOCTU JelcTBUA 1 3ddeKTUBHOCTU
HOMTy4YeHUsl IpUANYecKux pesynbratoB»?. E.I. JlykbsiHOBa, KOHCTaTUpPOBAB He-
CKOJIBKO TIO[IXOZIOB K OIIpeie/IeHII0 I0PY/INIeCKOTro IPOLIecca ¥ TECHO CBA3aHHOTO
C HUM IIPOIL[eCCYaIbHOTO NpaBa, OfMH 13 HUX GOPMUPYET CIIeAYIONM 00pa3oM:
«39TO mpoliecc peanusalyi MaTepyaabHOrO IpaBa 6€30THOCUTEIBHO K popMaM
TaKolt peanmusaunu. [IporeccyanbHoe IpaBo MpefCcTaBIAgeT COO0I «MHCTPYMEHT»
peanmsanyy npasa MaTepuanbHoro» [JIykbsauosa E.I., 2003: 41-42].

Kcrary, n B.I1. BoxxbeB yTBepyKiai, 4To, XOTsI IPYMeHeHMe HOPM YTOJIOBHO-IIPO-
I1ecCya/IbHOTO IIpaBa BIACTHBIM OPTaHOM TOCYHApPCTBa IPefCTaB/IAeT OCHOBHYIO,
OJIHAKO He eVIHCTBEHHYI0 (OpPMY peannsaluyl HOpM YTOTOBHO-IIPOLECCYaNTbHOTO
IIpaBa, U MpKU3HaHNe IPUMeHeH)sI HOPMbI IIpaBa BakHelimiein popmoit ee peann-
3alMM He O3HA4YaeT, YTO OCHOBOJ YTOJIOBHOTO ITpOLiecca CIY>KaT OJHOCTOPOHHIE
BJIACTHBIE IIOJTHOMOYMSA JODKHOCTHBIX nl] [boxkbes B.I1., 1975: 53]. eitcTBUTEND-
HO, 3aKOHO/JaTe/b YKa3bIBaeT Ha MPOLeAYPY IPUMeHeHVsI HOPM YTOJIOBHOTO IIpaBa
B IIPEJIIMCAHNAX CT. 6, 6.1,7, 8 U B IPYTUX IIpOLeCCyaTbHBIX HOPMaX.

OpnHako MOXKHO IIPUBECTY IPUMEPHI 1 MHBIX GopM peanusanuu npasa. Tak, B
coorBercTBuM ¢ 1. 1 ¢T. 102 YITK P® mogo3peBaembiit umm 06BUHIEMbII JOTDKHBI
«He TIOKMJATh MOCTOSIHHOE VIV BPEMEHHOe MeCTO >KUTENIbCTBA 0e3 paspelieHus
JO3HABaTe/IA, C/IefoBaTe/sd WM Cyfa» (COOMoeHNe 3alpeToB); B COOTBETCTBUM
c . 1. 4. 4 Kogekca nofgo3peBaeMblil «BIIpaBe 3HATb, B 4YeM OH IIOfJ03PEBAETCH. ..»
(ncrionb3oBanMe mpas); o 4. 3 cT. 188 YIIK PO «mijo, BeI3bIBaeMoe Ha [OIPOC,
00513aHO SIBUTBHCS B Ha3HAYEHHBII CPOK OO0 3apaHee YBEOMUTD CIIe[OBATENS O
IpUYMHAX HessBKM» (McHonHeHue o6s3anHoCTeit). CrefyeT Mof4epKHyTh, 4TO 110-
IoOHBIe IIpollecCyabHble HOPMBI IIPaBa He per/laMeHTHPYIOT IPOLeAyPhI IpuMe-

* IOpuandeckas npoueccyanbHas popma: Teopus u npaktuka. M., 1976. C. 13.

* Teopus r0puMyecKkoro mnpouecca. Xapbkos, 1985. C. 59.
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HEHM HOPM YTOJIOBHOTO IIPaBa, a OIPEAeIAI0T IIPAaBOBOI CTaTyC YYaCTHUKOB YIoO-
JIOBHOTO CYJOIIPOM3BO/CTBA (II0[J03peBaeMoro, 0OBMHIEMOr0, CBUAETENS U JIP.).

B KoHTeKcTe paccmaTpuBaeMoil Ipo6/IeMsl clefyeT 0OpaTuTh BHUMaHUe Ha
nosuuyio M. 10. Ocunosa, KOTOPBIN, KpUTUKYS KOHLEMIMIO ITpoljecca KakK pas-
HOBU/JHOCTH [IESATEIBHOCTU KOMNEMEHMHBLX 20CY0apcmBeHHbiX 0peaHos (KypCcuB
Mmoit.-B.K.) momaraeT, 4To «ecmu paccMaTpuBaTh HMPOIECC KaK Pa3HOBUJHOCTD
IOPUINYECKOI EeATENbHOCTH, TO OYEBUIHO, YTO Yy 3TONM [EATETbHOCTU MOXKET
OBITH TOMBKO OIHA CTOPOHA, IIOCKO/IBKY C IICUXOIOTMYECKOI TOYKY 3PEHNUs Jesi-
TENbHOCTD IIPEACTaBIIACT COOO CUCTEMY JIeJICTBUI, BO3AEICTBYOIUX Ha IIpef-
MeT, HAalIpAaB/IEHHYIO Ha JOCTIDKEHME KOHKPETHOI LIy, CBA3aHHYIO C Y/IOBJIET-
BOpeHMeM IOTpeOHOCTeNl CyObeKTa HesiTebHOCTU... AHAIN3 >Ke YTOTOBHOTO,
aIMVHMCTPAaTUBHOTO, IPAKJAHCKOT0, KOHCTUTYLMOHHOTO U apOUTPAXKHOTO MPO-
11eCCOB IIOKA3bIBAET, YTO JeATeIbHOCTD MIMeeT HECKO/IbKO BU/OB. Tak, Hampumep,
B TPaXKJaHCKOM IIPOLiecCe MOXKHO BBIIETIUTD: AEeATE/IbHOCTD CYAa 10 Pa3peLIeHII0
CIIOPOB; [IeATe/IbHOCTD UCTIIA, HAIIPAB/IEHHYIO Ha IIpeficTaB/IeHNe ¥ 000CHOBaHNe
B CyJie CBOMX TpeOOBaHMIT; IeATeIbHOCTh OTBETYMKA, HAIIPAB/ICHHYIO Ha IIpef-
CTaBjIeHNe ¥ 000CHOBaHME B Cy/ie CBOMX BO3Pa>KeHMI, IPOTUB TPeOOBAHNIT UCT-
ma» [Ocumnos M.IO., 2009: 9].

3. O co6GCcTBEHHO NpoueccyalibHbIX OTpacngax npaea
M 0 NpoueccyalsibHbiX HOPpMaxX MaTepuanbHOro npasa

B KOHTeKcTe JaHHOI CTaTby C/IefyeT 0OpaTUTh 0c000e BHUMAaHNE Ha YTBEP)K-
nenne B.JI. Yepsonioka: «Ecnmu paccMaTpuBath IpoleccyanbHOEe IPAaBO KaK OT-
HOCHUTETIBHO 000COOIEHHYIO YacTh CHCTEMbI IIPaBa, TO B €r0 COCTaBe CIIeAyeT
BBIIEINTD [BA MOApPA3MeNeHNs HOPM, CTPYKTYpPUPOBAHHBIX, BO-TIEPBBIX, IO OT-
paciAM IpaBa ¥, BO-BTOPBIX, 0ObeMHEHHBIX B paMKaX MaTepyalbHOI OTPaCn
IIpaBa B CAMOCTOATE/IbHbIE HOPMATUBHO-IIPAaBOBbIE KOMIUIEKCHI — IIOJOTPACIN
IIpaBa, MHCTUTYTHI U CYOMHCTUTYTHL. B OHOM Crly4ae pedb UAET O COOCTBEHHO
IIPOLIECCYANIbHBIX OTPAC/IAX MPaBa, B PYTOM O IMPOLECCYalTbHBIX HOPMaX, HaX0-
IALIXCA B COCTaBe MaTepuaIbHON OTpaciy Ipasa» [Yepsoniok B.J., 2006: 369].
Eme panee B.J. KaMnHcKas cunrana, 4To «B KaXK[OIl OTpAac/Iy IpaBa HapsALYy €
MaTepyanbHBIMY HOpMaMy 00513aTe/IbHO MIMEIOTCSl HOPMBI OPIaHU3AIIOHHOTO 1
IPOILIEAYPHOTO XapaKTepa, KOTOpble MOXKHO CYUTATh IpolieccyanbHbIMI» [Ka-
MuHcKas B.J., 1965: 65].

B.[l. CopokuH pasamdas gBe TPyIIIbl HOPM IIPOLiecCyaabHOTro IpaBa. [lepsyio
TPYIITYy COCTAaBJIAIOT IPOLeCCyalbHble HOPMBI, KOTOpPBIE 10 00BEMY PeryInpo-
BaHNs OXBATBIBAIOT IOTPEOHOCTM KaK MVHVMMYM HECKONBKMX MaTepUaTbHBIX
OTpaciielt, He TONIbKO CBOE, OJJHOMMEHHON OTpaciu. Benencrsue sToro JaHHOIM
TpyIille HOPM CBOJICTBEHHA BBICOKAsl CTEIIeHb BHYTPEHHel OpraHM3alNy, COOT-
BETCTBYIOLasA yPOBHIO OTPAC/IM POCCUIICKOTO IIPaBa, B YaCTHOCTM, ACHOE JIe/IeHIe
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3TUX HOPM Ha COOTBETCTBYIOLIVE MHCTUTYTHL 10 MHEHMIO y4eHOTO, pedb UfIeT O
Ipak/JaHCKO-IIPOL[€CCYaIbHBIX, YTOTIOBHO-IIPOLIECCYaNIbHBIX M aMUHUCTPATUB-
HO-IIPOLIeCCYa/IbHbIX HOPMAX, 4TO «JjaeT OCHOBAaHNUA pacCMaTpyUBaTh Ha3BaHHbIE
TPYIIIBI B KA4Y€CTBE CAMOCTOATENbHBIX OTPac/eil pOCCUIICKOTO IIPaBay.

Ko Bropoit rpynme B.JI. CopokuH OTHOCWI HOpPMBI, HeNCTByMOIe B chepe
MaTepHaTbHOT0, KOHCTUTYLMOHHOTO, (PMHAHCOBOTO,- TPYAOBOTO M psfia PYIUX
orpacrneil. «OHM «0OCTy>KMBAIOT» MOTPEOHOCTU TONBKO «CBOE» MaTepUaTbHO
OTpac/in», B HEOOXOMMBIX C/Ty4asiX «COIPArasCh ¢ HOpMaMM IIEPBOIl TPYIIIbI»,
3aHMMasd «MeCTO B MaTepUabHOI OTPaACy B KayecTBe ee MHCTUTYTA, 4YTO...He
CHIDKAeT MX COLMANTbHOM 3HAYMMOCTH, PO/IU B PETYIMPOBAHUY OTHOLIEHN, CBA-
3aHHBIX C peanusanyer MaTepuaabHbIXx HopMm» [Copokua B.[I., 2005 : 913].

Ecnu paccy>xpaTb 0 «COOCTBEHHO IPOLIECCYaIbHBIX OTPAC/IAX IpaBay, CIERY-
eT 3aMeTUTb, YTO HAIpUMep, TPAKJAHCKOe CY[OIIPON3BOACTBO MMOHMMAETCA KaK
«IIPOBOAMIMAs B COOTBETCTBMM C HOPMaMM I'PaXKJaHCKOTO MPOI[eCCYalbHOTO CY-
IOTIPOM3BOACTBA JIeATEIBHOCTD CYZI0B 0011Iell IOPUCANKIIVI, JINL], YIaCTBYIOLIX
B JieJIe U MIHBIX CYO'beKTOB I'Pa>KJAaHCKOTO IIPOLecca, 0 PACCMOTPEHMIO 1 paspe-
II€HNIO OTHECEHHBIX K UX BeJIeHNIO TPAKIAHCKIX JIeTl».

VInpiMK crioBamMy, y4eHble IPU3HAIOT afipecaTaMi IPaXKAaHCKO- IIPOLeCCyab-
HBIX HOPM He TOJIbKO ITPaBONPUMEHSIONINIT OPTaH — CY/[, HO U MHBIX YYaCTHUKOB
TPaKJaHCKMX IPOLIeCCYa/NbHBIX MPaBOOTHOLIEHMIA: INII, YYACTBYIOUX B flefe
(CTOpOHBI, TPEThY NI, IPOKYPOP M Ap.), & TAKXKe JINII, COLENICTBYOIUX IPaBO-
cyanio (CBUeTeNM, HepeBONUMKY, SKCIIEPTHI, CIIELMaTNCTDI 1 Apyrue muia) [XKe-
He1nb C.3., Hukudopos A.B., 2014: 6, 24-27].

B.M. IllepcTioK, Ipuiep>KNBasACh JAHHOI KIaccuUKanmy CyObeKTOB TPax-
INAHCKUX IPOLECCYaJbHBbIX IPABOOTHOUIEHNI, MUCAJl, YTO «KaXKIbINl Y4aCTHUK
npec/iefiyeT B Mpollecce CBOM 1IN M COOTBETCTBEHHO 3TOMY 3aHMMAET B HEM
CTPOTO OIpefie/IeHHOe MOJIOKEHe: MICTIIA, OTBETYMKA, TPEThero nuia 6e3 camo-
CTOATEIbHBIX TPeOOBAHUI, 3asABUTENICH, 3aMIHTEPECOBAHHDIX JINII U P.»°.

B npyroit pabore, pacKpbiBas Ipak[JaHCKJE IIPOLleCCyaTbHble OTHOIIEHVS,
BBICTYHAIOUINE TPEMETOM TPa’K[JaHCKO-IIPOIIECCYabHOIO MpaBa, aBTOPBI IIO-
JIaraoT, 4YTO OHU «BO3HUKAIOT B pe3y/lbTaTe OCYILECTBIAEMOIl B COOTBETCTBUM
C HOpMaMU TPaKJAaHCKOTO NPOIleCcCyalbHOTO MpaBa JIeATeTbHOCTBIO Cy/a, y4da-
CTBYIOIUX B IIpOLiecce JIMI], OPTAaHOB VICIIOJHEHMS CYHeOHBIX NOCTaHOB/ICHMI
(cynmeOHBIX MCIIONMHUTENEN)»® (ceifyac — CyAeOHbIX IPUCTABOB B COOTBETCTBUM
co cT. 5 @epepanproro 3akoHa ot 02.10.2007 Ne2999-D3 «O6 MCIIOTHUTENBHOM
IpoM3BOACTBe» B pef. 22.12. 2020 r.)”. Crarba 34 I'TIK P® onpegpenser cocra

° IpakpaHCKMe IIpollecCyalbHble NPaBOOTHOMIeHMA / IpakJaHCKmil mporecc: IOf pef.
M.K. Tpeyumauxosa. M., 2007. C. 90.

¢ TpaxmaHCKOe TIporeccyanbHoe mpaBo Poccym. M., 1998. C. 11.

7 CIIC Koncynbrautlloc.

145



LnckyccmnoHHbIV kiy6

YYaCTHUKOB TPXJAHCKOTO CY[ONPOM3BOACTBA: «/Imnamm, y4acTBymomuMu B
Jiefie, SIB/ISIIOTCS CTOPOHBI, TPEThY JINIIA, IIPOKYPOP, MNIja, 0OpaIlaloniecs B Cy
3a 3aITOI IPaB, CBOOOJ 1 3aKOHHBIX MHTEPECOB APYTYX JINI] MU BCTYIAMOIe
B IIPOLIECC B LIe/IAX a4yl 3aK/I0UEHNs 10 OCHOBAHMAM, IPeyCMOTPEHHBIM CTa-
TbAMU 4, 46 1 47 Hacrosamero Kogekca, 3agBuTenu 1 pyrue sanHTepeCOBaHHbIE
JINIA 1O fIe/IaM 0COOO0T0 ITPOM3BOACTBAY.

PaccmarpuBas ocobeHHocTu rpaxkganckoro npouecca, M.C. llakapsn mo-
JlaraeT, 4YTO 3TO «yperyIuMpoBaHHasA HOPMaMM TPaKIAaHCKO-IIPOLECCYyalbHOIO
IpaBa JeATeNbHOCTD Cy/a U JPYTUX YIaCTHUKOB IIPOIlecca, a TaKXKe OPraHoB JIC-
IIOTTHEHMSI CYZIeOHBIX IIOCTAHOBIEHMI®. DTOil MO3nIMyU O61M3Ka TOYKA 3PEHMs
M.A. IypBuya, KOTOpbII paccMaTpyUBa MPOLEeCcC KaK BUJ, NeATEIbHOCTY Cyfa U
IPYTUX y4yacTHUKOB mpouecca [[ypsuda M.A. u p., 1975: 4].

[Tomaraem, 4TO ¥ HOPMBI YTOJIOBHO-TIPOLECCYa/IbHOTO IIpaBa afipeCoBaHbl He
TOJIBKO COOTBETCTBYIOIIMM IIPAaBOOXPAaHUTE/IbHBIM OpPraHaM M UX HO/DKHOCT-
HBIM JIMIAM(CYZY, CYAbAM, IPOKYPOPY, C/IeLOBATEII0 U Ap.), HO ¥ MHBIM y4acT-
HIKaM YTO/JIOBHOTO IIPOM3BOACTBA: JINI[AM, IMEIOLIVM B Jie/le CaMOCTOSTe/IbHBIN
IIPaBOBOJI MHTepec (II0Z03peBaeMbIM, OOBIHAEMBIM, ITIOTEPIIEBIIEMY, YJACTHOMY
OOBMHUTENIO, TPAKAAHCKOMY HCTIY, TPaKAAaHCKOMY OTBETYMKY; YYaCTHUKaM,
IIPECTAB/IAINM MHTepeChl IepBOJi TPYIIIBI (HaIpuMep, 3aKOHHBIM IIpefCcTa-
BIUTE/ISIM IIOI03PEeBaeMOro, 0OBIMHIEMOT0); YIaCTHUKAM CYIOIPOU3BOACTBA, OCY-
IIeCTB/IAIONIVIM BCIIOMOTaTe/lbHble (PYHKIVMM (CBUAETENAM, 9KCIEepPTaM, CIIeI-
aJIMCTaM, MOHATBHIM, IIePEBOIYMKaM); IIPEACTABUTENAM OOIIeCTBa B YTOIOBHOM
Ipoliecce — MPUCSHKHBIM 3aceaTesisim)’.

JILA. BockobuToOBa, MOHMMAsI IIOJ, YYACTHUKAMU YTOJIOBHOTO IIPOM3BOJICTBA
BCeX, «KTO Ha3BaH B YIOJIOBHO-IIPOLIECCYa/IbHOM 3aKOHOJATe/NIbCTBE, Hafle/nsdeT-
Cs1 TIPOL[eCCYaTIbHBIMU IIPaBaMy WM HeCeT IpolieccyanbHble 0053aHHOCTYU 1 B
TOV WIM MHOV (pOpMe Y4acTByeT B YTOJIOBHO-IIPOL[ECCYa/JIbHBIX OTHOIIEHUAX»,
B 3aBVMICMMOCTY OT BBITIOJIHSIEMOJT IIPOL[eCCyanbHOI (PYHKIMM TpefaraeT NHYIO
KTaccu(PUKALUIO MepBLIX: CYH (CyZbsA, COCTAB CyAa, IPUCSHKHbBIE 3acemaTenn);
YYaCTHUKYM CO CTOPOHBI OOBUMHEHUs (IIPOKYpOp, ClIefoBaTeb, PYKOBOAMUTENb
C/IeCTBEHHOT'O OPraHa, OpraH [JO3HaHNA, HAYAJIbHUK MO pa3fie/leHNs T03HAHNA,
JI03HaBaTe/Ib, TOTEPIIEBINII, YaCTHBI OOBUHUTEND, IPAXJAHCKIIT UCTeL], TIpef-
CTaBUTE/M IIOTEPIIEBIIETO, TPAKAAHCKOTO MCTLA U YACTHOTO OOBVHNTEIA; YIaCT-
HUKJ CO CTOPOHBI 3alUTHI (ITO03peBaeMblil, 0OBMHSIEMBIII, IPECTaBUTENN He-
COBEpIIEHHOJIETHETO [IO/[03PeBAEMOTO0 ¥ OOBMHAEMOT0, 3aLUTHUK IPasKTAHCKIIT
OTBETYMK, IIPEICTaBUTE/Ib TPAXKLAHCKOTO OTBETYNKA); IHbIE YIaCTHUKY (CBUJie-
TeJIb, 9KCIIEPT, CIIEIVAaTNCT, IePEBOAYMK, TOHATOI) .

8 IpakmaHCKoe ImpoleccyanbHoe npaBo Poccyn. C. 23.
° YronosHblit mporecc. M., 2013. C. 68-82.
1 Vronosauslit mporecc / mog pex. JL.A. Bocko6urosoit. M., 2015. C. 88-89.

146



B.B. KoxeHukoB. O rnoHsTuv npoueccyasibHoro npasa. C. 136—154

[Tomo6HYI0 KIaccMPUKANMI0 YYaCTHMKOB YTOJIOBHOTO CYHZOIPOVM3BOACTBA
IIpefIaraloT ¥ MHbIe y4eHble''.

VIMeHHO ¢ TOYKM 3pEeHMA IMPOKOTO KPyra afipecaToB IIPOLeCCyanbHbIX HOPM
JI.H. Bopucosa ¢popmynupyer ux noustue: «IIporeccyanbHple HOpMbI IpaBa —
3TO CaMOCTOATEIbHBIN BVJ] IIPAaBOBBIX HOPM, VIMEIOIINIT /Ty KeOHBII XapaKTep U
HaIpaBJIEHHbIN Ha OCYIECTB/I€HNE TPEICAHNI MaTepUaIbHBIX HOPM ITOCPE]-
CTBOM CO3JJaHNA YCTIOBUIL, Hafle/IeHN A HEIIOCPENCTBEHHBIX YYaCTHUKOB ITpaBaMM
¥ 0053aHHOCTAMY, IO3BOJIAIOIIMMY YPeryIupoBarh CIop 6e3 BMeNIaTe/lbCTBa
IOPUCIOVKIIVIOHHBIX OPTaHOB, a IIPY HETaTVMBHOM Pa3BUTUM IIPABOOTHOIIEHUA —
OTIpefeNAIMX MOPAJOK INPUMEHEHUA CHEelMaJTbHbIMUA TOCYAAPCTBEHHBIMU
OpraHaMy BJIACTHBIX ITOJTHOMOYMII IJIA yperylInpoBaHusa KoHmuKTa» [bopuco-
Ba JI.H., 2004: 19].

B cy)XpeHnAaX aHaIMTUKOB YTOIOBHO-IIPABOBOI U yTOTOBHO-IIPOLIECCYa/TbHON
HayK Hepe[KO CofiepKaTcsl yTBep)K/IeH!s, YTO B paMKaX YrOJIOBHOTO Ipolecca
IIPOMCXOANUT He TOJbKO IPUMEHeHNe, HO 1 pean3alys yroJoBHOrO npasa. Tak,
P.X. fIxynoB nmcan, 4TO IpUMEHEHNE, peanusalnsd yrolIOBHO-IIPOLECCYaTbHbIX
HOPM — He CaMolle/ib,  HeOOXOAVIMBIII CII0CO0 peanusaryy MaTepuaabHO-IIpa-
BOBBIX HOPM; YTOJIOBHBIII IIPOL[eCC BBICTYIIAET OHON 13 0COOBIX IPABOBBIX POPM
peanMsannuy yroJOBHOTO 3aKOHA; O BO3HMKHOBEHN: UM BHE YTOJIOBHOTO IIPO-
1jecca peanusanysA MpaBOOXPaHUTENbHBIX HOPM YTOJIOBHOTO IIpaBa HEBO3MOXKHA
[Axymos P.X., 1993: 30, 49]. 10.C. JKapukop numtet, yro HopMbel YK P® moryT
OBITh peajM30BaHbl MCK/IIOUNTEIBHO B YTOJIOBHO-IIPOLieCcCyaTbHOI (popme ITy-
6mmunbix oTHotteHui [YKapukos 10.C., 2009: 15]. 1.}O. TonyapoB otmeuaeT, 4TO
«KaK yTOJIOBHO-TIpOIiecCya/bHble OTHOLIEHMA INpeJHAa3HaYeHbl /I YCTaHOBIIE-
HIA, pean3aly yTOI0BHO-IIPABOBbIX OTHOIIEHNIA, TaK YK€ U YTOIOBHO-IIPOLeC-
Cya/ibHble HOPMbI IIPeIHa3HAYEHBI /I peany3aly MaTepUanbHbIX YTOTOBHbIX
HopM» [[onuapos [1.10., 2004: 19 ].

B cBoe Bpemsa II.A. JlynuHcKas yTBep)K/iana, 4TO HOPMBI YTOJIOBHOTO IIpaBa
peannsyrTcsa B IPOLECCYalIbHON JIeATETbHOCTU U NIPUHJMMAEMBIX B XOJie €€ pe-
mwenysx [Jlynuuckas I1.A., 2010: 23]. B gpyroii ee paboTe faHa HECKONBKO MHas
TPAKTOBKa yTOJIOBHO-IIPOLIECCYaIbHOTO MpaBa: «ITO COLMaIbHO 00YCIOBIeHHAS
CUCTeMa BBIPKEHHBIX B 3aKOHEe IIPaBMI (HOPM), PEryIMpYIOIUX AT/ IbHOCTh
10 PACC/Ie[OBAHNIO0, PACCMOTPEHNIO U pa3pelIeHNI0 YTOTIOBHBIX Je...»' %

10.B. KosybeHKo oTMeuaeT, 4YTO «MaTepyaabHOe IPABO peanusyeTcs B paMKax
CYZOIIPOM3BOACTBA, HOPMUPOBAHHOIO IIPAaBOM IIpoljeccyanbHbIM» [KosybeH-
ko 10.B., 2013: 130]. MarepuanbHble HOPMBI He CIIOCOOHBI CaMOpean30BbIBATh-
s, T.e. aBTOMaTU4eCKM NPUMEHATHCA K NMIaM, COBEPUIMBUINM IPECTYITIEHN.

' KomMmeHTapuii k YToloBHO-IIpolieccyaTbHOMY Kofekcy Poccuiickoit @efeparun (mocrareii-
HbI) / 0TB. pep. VIJL. ITerpyxun. M., 2008. C. 56-134; KomMeHTapuii K YToIOBHO-ITPOIIECCYaTbHO-
My kopiekcy Poccuiickoit @enepanym / og, pen. AV, Bacrpbikuna. M., 2008. C. 63-159.

12 VronoBHO-IpoleccyaabHoe mpaBo Poccniickoit Pegeparym. M., 2011.C. 48.
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Takas peanmsanys BO3MOXXHA TOIBKO B IIpoIlecce CIelaaTbHON I0PUCANKI[MOH-
HOIl JeATeNbHOCTY, TO3BOJIAIOIIEl YCTAHOBUTD BCE MIMEIOLIE YTOIOBHO-IIPABO-
BOe 3Ha4yeHMe 00CTOSATENbCTBA, IPAaBMIbHO KBaIMUIMPOBATh COIEsHHOE 1 Ha
OCHOBAHUY 3TOTO BBIHECTY 3aKOHHBIN, 000CHOBAHHBIIT U CIIPABEINBbIN IPABO-
IPYMEHNTEIbHBIN aKT OCYapCTBEHHO-B/IACTHOrO Xapakrepa®. B.I. [laes pac-
CMaTpUBaJI YTOMIOBHBIN Ipoliecc B KadecTBe GOpMBI peanmsanyi (IpUMeHeHIs)
yronoBHoro 3akoHa [[laes B.I', 1982: 12-13] .

Psap yaensix, B oM uncre JI.P. [umaserannos [[mmaseranuos [I.P, 2013: 9], o1-
MEYaloT, YTO YTO/IOBHBIN 3aKOH ABJIAETCA HeOOXOAMMOI U IPUTOM eVTHCTBEHHO
dbopMoit peanmsanyy HOpM yronoBHoro npana, a E.I. Illagpuaa — 4TO yromos-
HO-IIPOLeCCyasbHOE TPABO SIB/ISETCS OfHON U3 GOpM MeXaHNU3Ma peansalum
yronosHoro npasa [[lagpuna E.I', 2003:12 | .

HeTpynHo yBUieTb, YTO B IPUBENEHHBIX CY>X/IEHMAX O MOHATUM YTOJIOBHOTO
IIpoIjecca «IIPaBONPYIMEHEHNE» Y «peann3anyisi» He0OOCHOBAHHO VCIIO/Nb3YIOTCA
KaK paBHO3HauHbIe IOHATYA. Takke oOpaliiasi BHMMaHue Ha 9TO 00CTOATENbCTBO,
K.B. MypaBbeB, numes: B Bufly Takue GpOpMbl pean3anny, Kak UCIONTHEHNe, UC-
II0/Tb30BaHNe ¥ COOMOfieH e, B Ka4eCTBe CYyObeKTOB peany3aliyi HOpM yTO/IOB-
HOTO IIpaBa HasbIBaeT rpaxkaaH [Mypasbes K.B., 2016: 57-63] . B cBsA3u ¢ atum
aBTOP HACTOSIIEN CTaThy HAXOUT 11e1ecO00pasHbIM HOAAepKaTh nosumyio V.J1.
IlerpyxmHa, OTMeYaBIIero, YTO BO MHOTUX yTOTOBHO-IIPOIleCCYya/IbHbIX IPaBOOT-
HOIIEHNUAX CYO'beKTOM IIpaBa BHICTYIAET He JO/DKHOCTHOE JIVIIO VIV OPTaH rocy-
[apCTBa, a IPAXJaHNH- YIaCTHMK IIpoIlecca. Y YeHbllI 060CHOBAHHO I0/Iaraj, 4To
«BO BCeX C/Ty4asiX, KOIZia B IIPAaBOOTHOIIEHNSIX C TOCYAAPCTBOM TPaKJaHUH 00-
NajiaeT CyO'beKTUBHBIM IIPaBOM, C/IEI0BATE/Nb, IIPOKYPOP, CYA BBICTYNAIOT B POJIN
00s513aHHOV CTOPOHBI (OHM 00513aHbI, HAIIPUMeP, COOMIOATh CPOKU COTEPIKAHMS
o6BuHsAeMoro 11of, cTpaxeit u 1.4.) [[Terpyxun M.J1., 2008: 23-24 |.

Ecnmu paccyxparb o mpoleccyanbHbIX HOPMax, HaXOAALINXCA B COCTaBe Ma-
TepMabHOI OTPaC/I IIPaBa, MOXKHO, HAIIpUMeP, IIPUBECTH TPYAOBOE IIPaBo, COAEp-
Kalljee HOPMBbI, KOTOpble 00YC/IOBIMBAIOT TPYHOBbIE MPOL[eCCYaTbHble OTHOLIEHN.
B.H. Cxo6enkuH B cBoe BpeMsI IIOJIarajl, 4YTO OCHOBHOE IIPOLeCCYaIbHOE IIPABOOT-
HOILIEHVIe BO3HMKAET MeXXy CyObeKTOM, 00paIaoIIIMCS 3a 3aIMTOI CBOETO IpaBa,
U OpraHoM (O/DKHOCTHBIM miioM). Copiep>kaHye OTHOLIEHVS COCTAB/ISIOT IIPaBo
IepBOro TpeboBaTh PacCMOTPEHMs 3asiB/IeHNs (Ka/moObl) U 0053aHHOCTb BTOPOTO
paccMoTpeTh Takoe TpeboBaHye. YUeHBIN MICAL, YTO «...B KOHEYHOM cyeTe, (PyHK-
LIIOHMPOBaHIEe BCeX MPOLIeCCYanbHbIX CBsi3eil HeOOXOAMMO L1 TOYHOTO YCTaHOBJIe-
HIISI COfiepXKaHms paB 1 00513aHHOCTEl CTOPOH CIOPHOTO MaTepUanbHOTO IPaBOOT-
HOLLIEHM, MIX 3aLUThI ¥ BoccTaHoBIeHusA» [Ckobenkun B.H., 1999: 271].

He craBs Bompoc o TOM, Kakoe IOHATHE IIVMpe — OPUANYECKNI MPOIecc
WIN >Ke TIpaBoBas npouenypa [bamanguua B.H., ITaBnymmua A.A., 2002: 23, 32],
B.H. Cko6enKiH IpMMEeHNTEIHbHO K TPYLOBOMY IIPaBy pacCMaTpUBa IPOLeRyp-

1 Vronoswusiit mporecc / mog pex. A.IL I'ycpkosa, @.K. 3unnyposa. M., 2010. C. 6-7.
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HbIe VI TIPOIlecCyaTbHble HOPMBI (HOPMBI HEMATepUAIbHOTO XapaKTepa), Hapsamy
C OpraHM3alMOHHBIMM, B KayeCTBe COCTABIIAIONMX HOPM HeMaTepHaTbHOTO Xa-
pakTepa. ABTOp, AuddepeHupya MOC/IeqHIe, ONTarajl, YTO «IIPOLeNypPHBIMU
SIBJIAIOTCSI HOPMBI, IPe{Ha3HaYeHHbIE J/IsI IOPU/IMUECKOro obecredeHns peanmsa-
VIV V1 3aIUTHI MaTepyaabHbIX HOPM M 3aKpeIUIEHHBIX B HUX IIpaB U 005A3aHHO-
cTell CyO'beKTOB TPYZAOBOTO IIPaBa, a TAK)XXe peryupyoliye IMOpsJ0K PacCMOTpe-
HVISL TPYZIOBBIX CIIOPOB HeCHelManN3MPOBAaHHBIMM OpTaHAMU VIV OT/eTbHBIMM
IO/DKHOCTHBIMM JIMIJAMI. .. »,  «IIPOL[eCCya/bHbIe HOPMBI IIpefHa3HAYAI0TCA JI/IA
perymMpoBaHys IOpsAAKa pa3OupareNbcTBa U paspellleHNs TPYLOBBIX CIIOPOB
(KOH(IUKTOB) CrelMaNTN3MPOBAHHBIMU OpraHAMM: KOMUCCUSIMH, C YYaCTHUKOM
HOCpPeHIKA, TPYAOBBIM apOUTPasKeM, TPYJOBBIMY CYaMIt», TAK)Ke KHOPMBI, CBI-
3aHHBIE C IIPUMEHEHMeM TaKVMMU OpraHaMy IOPUANYECKMX caHkuui» [Ckoben-
kuH B.H. n gp., 2002: 13-15]. Cyb6bekTaMy poCcCHUITCKOrO TPYAOBOTO IIPaBa, Mo
MHEHUIO YYeHBIX, BBICTYIAIOT TPYOCHOCOOHBIE rpaxk/jaHe (pabOTHMKY), OpraHu-
3anuu (paboTtopmaTenn), TPyLOBbIe KOMIEKTUBBI, IPO(CO03HbIE Y IHbIE OPTaHbl,
IpefICTaB/IAIOLIVE TIPaBa U MHTePeCchl paOOTHUKOB.

[Tonmaraem, 4To IpaBoBas MpOLeAYpa ¥ IOPUANYECKIIL IIPOIIeCC, HaljeJIeHHbIe
Ha JIOCTIDKEHVE TIPeyCMOTPEHHOTO IIPAaBOBOI HOPMOJI IOPUANYECKOTO Pe3yib-
TaTa, «<Hepa3pbIBHO CBA3AHBI, IOCKOJIBKY IIpolecc (paKTIIeCKN peannsyercs Io-
CpPefcTBOM COOTBETCTBYIOIIel mporenypbl» [Copoknu B.[I., 2005 : 911].

Kak cnpasegymso 3amewyanu B.JI. Kynanos n A.B. Masnbko, «ropuandecKui
nporiecc — cucreMa opOpMIEHHBIX IOPUNYECKIIMI aKTaMM IOC/IeJOBAaTe/IbHBIX
npouenyp, 00ecrednBaINX KOMIUVIEKCHYIO peann3aluio HOPM MaTepyuaabHO-
ro IpaBa Mo JOCTVDKEHNIO OCTABJIEHHBIX LieJIeil B ONpefie/ieHHol cdepe obuie-
cTBeHHOI Xu3Hn» [Kymanos B.JI., Manbko A.B., 2009: 262].

3aknouyeHue

BrlmensnosxeHHOe TO3BOJAET CPOPMYINPOBATDH ITOHATHE IPOLIECCYaTbHOTO
IIpaBa He KaK COBOKYIIHOCTb OTpaciiell, perynpyommx NOpAfL0K pacCMOTPEHNA
VI pa3pelleHNs YTOMOBHBIX U TPAXJAHCKUX Jiel, He KaK OOCTY>XKMBAIOLIYIO OT-
pacib, OpraHMU3alVIOHHYIO, TIOCKO/IbKY peraMeHTUpYyeT I0puAnIecKye IpoLesy-
PbI, IIpU3BaHHbIE 00ECIIEYNTD AeATENTbHOCTb TOCYAAPCTBEHHBIX OPTAHOB U MHBIX
OPraHOB M JOJDKHOCTHBIX /NI, afleKBaTHOE NpYMeHeHNe HOPM MaTepuaabHOrO
IIpaBa, a KaK COBOKYIIHOCTDb IIPOLIECCYaTbHBIX HOPM, HAXOAAIMXCA B OTPaC/AX
IIPOLIECCYaJIbHOTO ¥ MaTepMAIbHOTO IIPaBa, BO-IEPBBIX, perlaMeHTUPYIOLUIX
Ipouefypy NpUMMEHEHNS HOPM MaTe€pMaabHOrO IIpaBa KOMIIETEHTHBIMM BJIAcT-
HBIMI OpraHaMM TOCYHApCTBA; BO-BTOPBIX OIpefeAIoIMX IIPaBOBON CTaTyC
rpaXk/laH, OPUANYIECKNX /UL, JPYTUX YIaCTHUKOB COOTBETCTBYIOLINX IIPOLIECCOB.

" Tpyposoe npaso / nog pex. O.B. Cmuprosa 1 11.0. Crerupesoit. M., 2007. C. 76.
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BeposiTHO, HacToALIast CTaThs B KaKOW-TO Mepe OyfeT CiocoOCTBOBATh pas-
BUTHUIO TEOPUY IOPUANIECKOTO IPOLIECCa, COCTABISIONIYIO YacTh 00IIeil Teopun
IIpaBa, € MO3ULUN TEOPETUIECKOIO OCMDBIC/IEHNA IIPOLIECCYATIbHBIX ACIIEKTOB
IpaBa.
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