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AHHOTauma

[Mpo6nemMbl reHe3nca MexayHapooHOro YacTHOrO Npaea He NOoJMb3YKTCSA 0COObIM BHU-
MaHVEM B POCCUNCKOM OOKTPUHE. Takaa cuTyaums Bbi3bIBAET COXalleHne, NOCKOJIbKY
3HaHMEe NUCTopuUn — 3T0 Ba3nC LPUONYECKON KynbTypbl obliecTa. CtaTbs HaueneHa
Ha YacTUYHOEe BOCMOJIHEHME 3TOro Npobena M NOoCBsiLLeHa BonpocaM MpPOUCXoXae-
HUS KONM3UIA pasHOHaLMOHabHbIX 3aKOHOB B [lpeBHem W3paune, OpesHen Mpeumn,
OpesHem Ervnte. OCHOBHOE BHMMaHWE yaoensieTcs Npupoae Takmx Konamsnim n gop-
MMPOBaHMIO CNOCOO0B 1x pelleHus. ObpallaeTcsd BHAMaHME Ha PasHULy Npuponabl
KONN3nin 3aKOHOB B N3pawune v Ermnte (MHTepnepcoHasbHble), C O4HOM CTOPOHLI, N B
peunn (mexnonncHele) — ¢ Apyrow. Mpw HanucaHum nccneaoBaHng NCNoNbL30BaINCh
MeTOAbl CPABHUTENIbHOIO aHanmM3a 1 PeKOHCTPYKUUK, dopmanbHO-10rMYecknin, ama-
NEKTUYECKNIA, ECTECTBEHHOHAYYHbIN N NCTOPUYECKMA MeToabl. focyaapcTea dpesHero
Mupa B 60NbLUMHCTBE CBOEM — TEOKpaTUYeCcKne AeCnoTun, ANns KOTOPbIX XapakTepHbI
KCeHodOOUS 1 NONNTUKA BOMHCTBYIOLLLENO N30suMoHn3mMa. OaHako 0ObEeKTMBHbIE MO-
TPEOBHOCTN SKOHOMUKUN AMKTYIOT HEOOXOAMMOCTb MEXAYHAPOAHON TOProB/M 1 NPU3HA-
HWS NpaB MHOCTPaHUEeB. OTHOLLIEHME K MHOCTPAHLLAM 3BOIIOLIMOHUPYET OT UX NMOSIHOIO
OecnpaBusi 4O NPefOCTaBIEHMS UM HALMOHANBHOIO pexvMa, 1 9To UMeeT MeCcTo BO
BCex rocypapcreax. B MecTHbIX cyaax Npu3HaeTcsa 1 NPUMEHSIETCS MHOCTPAHHbIN N4y~
HbI 3aKOH, YTO NO3BOJISET YyTBEPXAATb O CTAHOB/IEHUN B [IpEBHEM MUPE KOITU3UNOH-
HOM NpuBA3KK lex personalis. Insg MHOCTpaHLUEeB CO34al0TCs crneumasbHble Cyabl, KOTO-
pble B NMPOLLECCE y4UTLIBAIOT A3bIK COCTaBJIEHUS JOr0BOPa, NPOUCXOXAEHNE CTOPOH U
MECTO 3aKJ/Ilo4eHNs KOHTpakTa. Bo Bcex rocynapCcTBax OCHOBHbIM MCTOYHMKOM NpPaBuil
BbIOGOpa NPUMEHNMOro NpaBa sBAseTcs cyaebHas npakTvka; B JpeBHel Mpeumm Bax-
HYIO POJib UIPatoT MEXMONMCHbIE A0roBOPLI; B JpeBHeM N3panne Heobxoanmmoe pery-
NMpoBaHmne BbIBOAUTCS NOCPEACTBOM TOJSIKOBaHUA Topbl; B 3AMHUCTMYECKOM ErnnTe
KOJIIN3NOHHbIE HOPMbl (PUKCUPYIOTCH B LLAPCKOM 3auKTe. B 3aknioveHnn coenaH Bbl-
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BoA, 4To MYl JpeBHero mmvpa npeacTtaBnsieT coboi KONNeKUnio OTAeNbHbIX Ka3yCoB;
39TO «3NU30ANYECKOE MEXAYyHAapOaAHOe YacTHoe npaBo». OrpaHMyYeHHOE KONMMYEeCTBO
[AHHbIX HE NMO3BONISIET CAeNaTbh 06LEeTEOPETUYECKMX BbIBOLOB, BLICTPOUTL OOLLYIO K-
HUIO 9BOMIOLMN NpaBus Bbibopa npaa. OgHako MMEHHO aHTUYHbIE 1 Bubneickmne noa-
X04bl CTanu BNOCNEACTBUM UHTENNEKTyalbHbIM GYHAAMEHTOM ANS1 CO34aHUS HAay4YHbIX
nokTpuH MYT n ero 3akoHogATENBHOIrO PEryANPOBAHUS.

KniouesBblie cnoBa

MeXAyHapOo4HOE YaCcTHOE MPaBo; NPOUCXOXOEHMNE; NCTOPUS; KOHDNKT 3aKOHOB; M-
MAVUUTHBIE KOMIM3NOHHBIE HOPMbI; OpeBHunin U3paunbe u Wynes; OpeBHaa Mpeuuns;
[pesHuin Ervner.
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Abstract

The problems of private international law genesis do not receive some special attention
in the Russian doctrine. This situation is regrettable, since a study of history is the
basis of the society’s legal culture. The article is aimed at partially filling this gap. It is
devoted to the origin of conflicts of different national laws in Ancient Israel and Judea,
Ancient Greece, Ancient Egypt. The main attention is paid to the nature of such collisions
and the formation of ways to solve them. Attention is drawn to the difference in the
nature of conflicts of laws in Israel and Egypt (interpersonal), on the one hand, and in
Greece (interpolis), on the other. By writing the study, the author used the methods of
comparative analysis and reconstruction, formal-logical, dialectical, natural science and
historical methods. The states of the Ancient World were mostly theocratic despotisms
characterized by xenophobia and a policy of militant isolationism. However, the objective
needs of the economy dictate the need for international trade and recognition of the
rights of foreigners. The attitude towards foreigners evolves from their complete lack of
rights to the provision of national treatment to them, and this takes place in all states. In
local courts, foreign personal law is recognized and applied, which makes it possible to
assertthe formationthe connecting factor “lex personalis”. For foreigners, special courts
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are created, which in the process take into account the language of the contract, the
origin of the parties and the place of conclusion of the contract. The main source of rules
for choice of law is jurisprudence in all states; interpolis agreements play an important
role in ancient Greece; the necessary regulation is derived through the interpretation of
the Torah in Ancient Israel; conflict norms are fixed in the royal edict in Hellenistic Egypt.
In conclusion, itis concluded that the PIL of the Ancient World is a collection of individual
cases, this is “episodic private international law”. The limited amount of data does not
allow drawing general theoretical conclusions, building a general line of evolution of the
rules for applicable law. However, it is precisely the ancient and biblical approaches will
subsequently become the intellectual foundation for the creation of scientific doctrines
of PIL and its legislative regulation.

Keywords

private international law; history; origin; conflict of laws; implicit conflict rules; Ancient
Israel and Judea; Ancient Greece; Ancient Egypt.
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BeepeHune. NocrtaHoBka npobnemsl

MexayHapogHoe 9acTHOe 1paBo (ganee — MYII) B cOBpeMeHHOI )KU3HM
BOCIIPMHMMAETCS KaK Cyrybo NMpaKTUKO-OPUEHTUPOBAHHOE sIBJIEHNE — €ro
Ipo6/IeMbl BOSHIKAIOT B TPAXKIAHCKOM CY[OIPON3BOAICTBE, €C/IM CIOP CBA-
3aH C IPaBOIOPSKaMU ABYX U Oojee rocymapcTs. PeleBaHTHBIE HOPMBI O
paspeleHny Kak KOH(GIMKTA IOPYCANKIINIL, TaK M KOH(IMKTA 3aKOHOB HATH
IIPOCTO: 3TO ¥ MEX/YHApO/[IHbIe JOTOBOPDI, ¥ HAllIOHA/IbHOE 3aKOHOJATeb-
cTtBO. OFfHaKO HY>KHO He TOJIbKO HaiITV HeOOXOAMMYI0 HOPMY — €€ HaJlJIeXKNUT
IIPaBIIbHO IIPUMEHNUTD, T.€. TPAMOTHO MICTO/IKOBATb 11 KBaINUIPOBATD 3a-
KpeIlJleHHbIe B Hell IIPaBOBble MOHATHUA. ToNbKO 3HaHMA HOPMATMBHBIX AKTOB
VISl 9TOTO HEIOCTATOYHO, 371eCh TPeOYIOTCs cepbe3HOe Ipuandeckoe obpa-
30BaHIe, a IJTaBHOE — BBICOKAA NMpaBoBasd KynbTypa. [IpaBoBylo KynbTypy
BOCHNTATb B ceOe 3HAYMTEIbHO TPY[HEee, HeXXe/IU 3ay4NTh TeKCT 3aKOHO/a-
TENbCTBA.

OcHoBOJI (pOpMUpPOBaHUSA MIPABOBOJ KY/IBTYPBI BCEI[a BBICTYIIA/A, BBI-
crymaet 1 OyfieT BBICTYIATh uctopys npasa. s MYII sto ocobeHHO akTy-
a/IbHO, ITIOCKO/IbKY «MEX/1yHapOIHOE YaCTHOE IIPaBO ABJIAETCH, IO CYLIECTBY,
B T€XHUYECKOM CMBIC/I€ MUCTOPUYECKUM IIPaBOM, TO €CThb IIPaBOM, KOTOpOe
IPUMEHAETCA TaKMM, KaKMM €O CO3/lajia MICTOPMSA, a He TaKMM KaKUM €ro
npefycMoTpen 3akoHopaTenb» [Ancel B., 2008: 10]. K coxxanenuio, orede-
crBeHHas goktpuaa MYII penko obpamjaercs K mpobneMaM ero reHesmuca,
IpeIoYNTas yHenATb BHMMaHME HACYLIHBIM BOIIPOCAM IIpaBOIpPUMEHN-
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Te/lbHON mpakTuky. HacTosmas crarbs npencTasisgeT coboil MOMBITKY 4a-
CTMYHO BOCIIO/IHUTH 3TOT IPOOEI.

B paMKkax cTaTby HeBO3MOXKHO VICYEPIIBIBAIOIINM 00pasoM paccMOTpPeTh
npo6nemaruky MYII Bcero [IpeBHero Mupa, BBUAY 4ero UCCIejOBaHNue Orpa-
HIYMBaeTcsA TpeMs rocyfapcrsamy CpennseMHOMOpbA — 3T0 [peBHnit Vs-
pannb, [pesusas Ipenus, Jpesnuit Eruner. Konmnusum 3akoHoB B [JpeBHeM
Pume B craTbe He aHanusupyorcA, nockonbky MYII JIpesnero Puma —camo-
CTOATENbHAA TEMa OTHENbHOTO MICCTIENOBAHMA.

Nurepec k nsydennto MYII B fpeBHOCTYM BBI3BaH €llle U T€M, YTO 11O Ha-
CTosillee BpeMs B Halllell HayKe [JOMUHUPYeT IO3UINsA, YpEe3BbIYAHO KaTe-
rOpu4HO BbIpaKeHHad B 1900 I. ofHMM 13 OCHOBOIIOTIO)KHUKOB POCCUIICKON
poxtpuHpl MYII A.H. ManpgenbiitamoM: «MeXIyHapoHOe YacTHOe IPaBo
He MOITIO BOSHMKHYTb B fpeBHOCTH. He roBops ye 0 Hapojax TeoKpaTude-
CKMX — €TMNTAHAX, MHAYCAX, €BPesAX — HU TPEKM, HU laXKe PUMJIAHE He BO3-
BBICV/IVCH JIO TIPU3HAHUA JIMYHOCTY MHOCTpaHua. B 3akonax Many (XII, 43)
VHOCTpaHel] Ha 0OIIeCTBEHHOJI IECTHUIIE CTOUT HIDKE CIOHOB, JIOIIA/IeN 1 Cy-
Zipa; OH TOIbKO BBIIIE AMKMX )KMBOTHBIX. EBpert — n36paHHbI HAPOZ CYNTAIOT
OOTrOyTOJHBIM JIeTIOM UCTpebIeHne Apyrux HapofgHocTelt. HeHaBucTh ernntsin
KO BCeMY MHOCTPAaHHOMY WM HEYNCTOMY U CTapaHye NPefoXpaHnTh cebst oT
BCSIKOTO COIIPUKOCHOBEHNA C 3TUM 9/IeMEeHTOM — 00111en3BecTHbIN PaxT. Boii-
Ha 11 pabCTBO — MHOCTPAHIIaM, BOT JIO3YHT IPEBHETO TEOKPATUYECKOTO MIUPA,
fla ¥ TaK Ha3bIBaeMble TOPrOBbIC HAPOAIbI, PUHMKMAHE U Kap(areHsaHe, ObIM
He CTO/IbKO HOCUTELAMM UfieV MUPHOTO OOMeHa, CKOJIbKO MMpaTaMu 1 pado-
toproBuamm» [Mangenpmram A.H., 1900: 1]. 9Ty «KyTKyl0 KapTUHY» IIOJ-
TBepXK/an conyonor un Kynpryposnor I1. Copoknn: «B Ilonuuesnn nmobexnuen-
Hble ITOTOTIOBHO MCTPEO/IAINCh, He VICK/IIOYas >KeH M JieTell; Te XKe CBeleHN
UMeIoTCA 0 Kadpax, KPaCHOKOXKMX MHJIeIIaX, NPeBHUX IepcaX, eTMITAHAX,
eBpesiX, TpeKax, pUM/IsiHaX, MaroMeTtaHax u 1.4.» [Copokus [1.A., 1992: 151].

Kcenodobmus [IpeBHero mMmpa y IOMUTHMKA BOMHCTBYIOIIETO M3OJIALVIO-
HI3Ma JPEBHUX TOCYNAPCTB — MCTOPUYECKN IOKa3aHHbIe ABlIeHnA. OfHaKO
U B TEOKPAaTMYECKMX JIeCHOTHUAX MOTPEOHOCTY S9KOHOMUKY JAMKTYIOT HE0b-
XOMIMOCTb MEX/IYHapOJHONM TOPIrOBIM ¥ NPU3HAHMUA IPaB MHOCTPAHIIEB.
MexpyHapogHble 5KOHOMUYECKMe U TIONUTUYECKME CBA3Y B JPEBHOCTY —
HEOIIPOBEP>KMMBIiT (aKT: «Y IPEeBHNUX UCTOPUIECKUX HAPOJIOB PETUTUSI BOC-
INUTBIBala HEHABVICTb KO BCEM, He IPUOOIIEHHBIM K IJIEMEHHOMY KYJIBTY.
Ho Toproseie oTHOmeHuA compkamy mopeit. Ta xe penurus 6paina oy cBoe
HOKPOBUTE/ILCTBO TOCTH, T.e. OOBIKHOBEHHO 3ae3kero Kymua» [bpyn M.IL.,
1911: 152]. O4eBUAHBI TakKe (AaKThl IMPU3HAHUA CYI[ECTBOBAHNUA IPYTUX
rOCyHapcTB (M BOCHPMATHSA UX KaK PaBHBIX cebe) M pasHas Npupopa Cu-
CTeM YacTHOTO IIpaBa B pasHbIX rocymapcreax [Hamza G., 1992: 197], uto
NOPOX/IaeT KO/UIM3UM MEXJy HalJMOHAJIbHBIMM 3aKOHAMM ¥ HeoOXomm-

7



[MpaBoBasi MbICJib: UICTOPUS Y COBPEMEHHOCTb

MOCTb pelllaTh KOJUIM3MOHHBINA Bompoc. HakoHen, MHCTUTYT rocrenpumnm-
CTBa M3BECTEH IPAKTUYECKN BCEM PEBHUM TOCYHAApPCTBaM, ¥ 00beM IpaB
VHOCTpAHIIeB MIMeeT TeHAECHIVIO K paciupennio. «IpeBHeimmmMu popmamu
MEXX/[YHApPOJIHBIX OTHOLIEHMI ObIIV OTHOIIEHMS TOCTEIPUVMCTBA MEX[Y
OTZIe/IbHBIMMY JIVIIAMU, IPVHAIJIEKAIVIMY K Pa3HbIM IoCyfapcTBaM, — 6asa
OyZyliero 4aCTHOTO MeXXAYHapOJHOTO IIpaBa»’.

Hayunbie nccnenosanma XX BeKa € IOTHOM YBEPEHHOCTHIO ITO3BOMAIOT
YTBEPXK/JIaTh, 4TO OTAenbHbIe HOpMbl MYII 3akpenAnTca B IpaBoNnopAaKax
IPEBHUX TOCY/IApCTB, Oojee TOro, B ipeBHOCTH cyujecTBoBano MYII B co6-
CTBEHHOM CMBICJIE TOTO C/I0BA (T.e. KOJUIM3MOHHbIE HOPMBI, IIPaBIU/Ia BBIOO-
pa IpUMEHMMOTO IIpaBa), XOTA 1 B caMoii 3apopsliieBoli popme [Hamza G.,
2008: 84]. Hanmmume oTAeNnbHBIX KOMIM3MOHHBIX HOPM eCTeCTBEHHBIM 00pa-
30M IIPEAIoaraa0 CIopajndeckKoe INPUMEHEHME 3KCKII3MBHOTO METOHA
MHYII — KOnnmM3noHHOTO.

1. ApeBHeeBpeiickoe rocyaapcTteo (Uspaunb n Uypes)

Y npeBHUX HapO[OB OCHOBaHMeE IPaB 4elOBeKa JISKNUT B PEeIUTUY, A He
B JIMYHOCTM 4e/ioBeKa. YesroBek, He MpMHAIOKANI K JAHHOMY peuru-
03HOMY 0011ecTBY, GecripaBeH. Pemurus sBseTCs KpaeyrolbHbIM KaMHEM
OTHOIIEHNA K ApyruM HapopaM. Poccmitckuit ucropuk XIX Beka mpodec-
cop B. IleporoBckmii cripaBefiiMBO yKasblBajl, YTO «KaXK/blil HApOJ, CYUTAl
TOJIBKO CBOIO PeJIUTUIO UCTUHHOIO, BCE JXe ITpoule IOKHBbIMU. VIHOCTpaHIIbl,
VICHOBEJOBaBIIYIe APYTYIO PEIUTHUIO, He MOIIU OBITH IOIYIIEHbI K 0/Ib30Ba-
HUIO TIPAaBOM Jpyroro Hapopa. Kak Mor nMeTb y HUX cuny 6pak MHOCTpaH-
11a, KOIJ]a OH OBIT OCBAIIEH JKPeLoM, CTy>KaluM 9yxomy 6ory? Kak on mor
JIMETD IIOCTIe 9TOTO 3aKOHHbIE ITOCTeACTBYA? TakuM 00pasoM B BOCTOYHBIX
rOCYZapCTBax L[apCTBOBAJI IIPOM3BOJI IT0 OTHOIIEHMIO K MHOCTpaHIaM» [Ile-
porosckuii B., 1859: 1-2].

To, 4TO co3HaHUe PeIUTMO3HOI VICK/IIOUUTETBHOCTU Y TOCHOACTBO Te-
OKpaTuy NPUBOJAT K BOMHCTBYIOLIEN KCeHO(MOOU-HEpenoXHblit (akT,
TOKa3aHHbIN OIBITOM MHOTUX ThICAYeNeTUi. bonbIMHCTBO [peBHUX TOCY-
IApCTB — 3TO TEOKPaTUYecKyue BOCTOUHbIE NeCIOTUY, TI03TOMY OTHOIIEHNe
K MHOCTpaHI[aM, 110 00leMy IpaBuiy, sAB/IAeTCsA 6ojee 4eM BpaKIAeOHBIM.
I peBHuit V3panib, 10 MHEHNIO M3BECTHOTO (PPAHITY3CKOTO MCTOPUKA U TO-
cymapctBeHHOro feAatens koHua XVIII — nagana XIX BB. K.9. e IlacTope,
SIBJISET OfVMH M3 CaMBIX SIPKUX IPUMepPOB KCeHOPOOCKOI rocyaapCTBEHHOI
nomtukn: «Hapop, kotopomy oberiaHa 6bU1a 3eMiis, 3aHATas APYTUM Hapo-

! Pocrosre M.V. MexxayHapogHble OTHOIIEHNA U MeX/yHapOJHOE IIPaBoO B [peBHEM
mupe // CoBpemenHbie 3amucku. 1921. Ne 4. C. 128. Iurt. mo: Crapogy6ues I.C., 2000. C. 111.
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JIOM, KOTOPOMY peIUI¥isl BHYIIA/IA HEHABMUCTD K VJOMOCITYXXUTENISIM, He ON-
JKeH ObUT IMeTb 3aKOHBI, 0/IarONpyATCTBOBABINNE MHOCTpaHLaM. VHocTpaH-
Il — CBOOOJIHBIE VIV IUICHHBIE, Ty TEIIeCTBOBABILYIE VIV IIOCE/TMBILNECS Ha
3emsie VI3pamisi — Majo MCHBITBIBaIM OIaTOCKIIOHHOCTU 3aKOHOJATENIs; UM
OKa3bIBa/IM TOBKO HEOBEPUMBOCTb» . Takas ommbouHasi, kak cuntan B. [1e-
POTOBCKUIL, OLJeHKA OCHOBBIBA/IACh HA TOM, YTO ITIOCKO/IBKY «3aKOHOZIATeTIbCTBO
Moucest uMeTIO, MEX/Y IPOYMM, B BUAY U TO, YTOOBI OTJIC/TUTD €BPeeB OT BCeX
IPYTVX HAPOZIOB, TOCTABUTDH MEXLy HMMU U MHOCTPAHI[AMI HETIPEOONIIMYIO
Hperpaay», MocToibky «EBpeiickoe yacTHOe MeXYHapOZHOE IPaBoO ObLIO
OJIHO 13 CaMbIX BpaXK/ieOHbIX MHOCTpaHLam» [[Teporosckmii B., 1859: 14]°.

HecocrosiTenpHOCTh MOJOOHOM OLIEHKM OTHOIIEHVS K MHOCTpPAHIIaM B
I pesHeM V3pane oueBuiHA U3 IICAHOTO eBpeiickoro 3akoHa — Topsr (I1a-
TUKHIDKMS Mowmces)’. Ha seme VspanieBoit MHOCTpaHIIbI HaXORATCS O
3ammroit 3akoHa: «Korga mocenurcs npuierer; B 3eMie Ballell, He IPUTeC-
HAliTe ero: * mpuIIenell, MOCEVBIINIICS Y Bac, la OyIeT /I Bac TO >Ke, YTO
Ty3eMel] Balll; 00y ero, kKak ce6s; 160 v BbI ObUIM IPUILENbIIAMU B 3eMJIe
Erunerckoit» (Jles. 19: 33-34)°. B Ilatuxumkun Monces: yHOMUHAeTCS TpU
KaTeropyuy MHOCTPaHLEeB: 1) IpucoeaHEHHbIE K eBPeiICKOMY Hapopy, pn-
HABILNE TOAAAHCTBO U 3akoH Moucees (repsr) (Ger unu prosélytes de justice);
2) nocenuBuyecs B Vyaee (mHocTpanusl-pesusientsl) (Tochab wnu prosélytes
d’habitation); 3) MHOCTPAHIIBI, KOTOPbIE MIPOXOAVIIN WV HIPOe3Kamu depes
Hyneto (mHOCTpaHIbI-HepesuaeHThl) (Nocri) [[Teporosckuii B., 1859: 21].

VHOCTpaHIBI MMEIOT IIPAaBO Ha CIpaBenBoe CyAebHOe pasbuparesnp-
CTBO HapaBHe C MECTHBIMM XXUTeMAMI: «V an s moBeneHye Cy/ibsIM BallluM
B TO BpeMsi, TOBOPSI: BBICTYIIMBaliTe OpaTbeB BAallMX U CYAUTE CIIPaBeJINBO,
Kak 6paTa c OpaToM, Tak 1 npuiienbua ero» (Brop. 1:16). Bce unocmpanypt Ha
meppumopuu VIspauns noocyoHo mecmruim cyoam: «OOVH CyJI JOIDKEH ObITh
y Bac KakK I IPUILIeTbIIA, TaK U I Ty3eMua...» (Jles. 24:22).

IIposenumot obeux Kamezoputi NOAb306ANUCL HAUUOHATIHLIM PEHUMOM—
«OJIVIH 3aKOH Jja OyZieT U [yIs IPUPOSHOTO KT, 1 /IS IIPUILIe/IbLIa, oce-
nuBIIerocs Mexay Bamm» (Vcx. 12:49). HanyoHambHBIN peXXM AJIA IIpo3e-

? Pastoret C.E. Histoire de la legislation. 1817-1837. T. IIL. ITut. mo: [ITeporosckmit B.,
1859: 14].

* 3pecp 6ojee BCero MHTEpeceH MepeBOof (PAHIY3CKOTO TePMMHA «JaCTHOE MEXKIyHa-
popHoe npaBo» B. Ileporosckum B 1859 1. B coBpeMeHHOIT pOCCUIICKON JOKTPUHE CYMTAET-
s, YTO Ha PYCCKOM SI3BIKE IIEPBBIM 9TOT TepPMUH yrnoTpe6un B 1850 I. B Heomy6/IMKOBaHHOI
MmarncTepckoit guccepramym ®. bobposcknii, BToppiM — H.C. e Ianet B kHure «MexxayHa-
ponHoe mpaso» ( 1860 r.). Cm.: [baxuu C.B., 2022: 56-66]. [Tony4aercsi, 4T0 BTOpbIM ObIT B.
[leporosckmii, a He fe [aner.

4 Hurarer u3 Berxoro 1 HoBoro 3aBetoB ganbl mo: bubnmusa. Kunuru CesalieHHOro mmca-
Hus Betxoro n HoBoro 3aBeta. M., 2004.

> AHajlornyHble ycranosnenns: Vicx., 22:21, 23:9; Brop., 10:19; brIT. 46:5.
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mmtoB de justice nMeeT abCOMIOTHBII XapakTep: «* 1 ecim 6ymeT MeXXAy BaMu
JKUTD TpUILeTel, M KTO ObI HM OBUI Cpefy Bac B pOABI BalllM, 1 IIPYHECET
JKepPTBY B NpUATHOe O/1aroyxanue [ocropny, To ¥ OH JOJDKEH Jie/laTh TaK, KakK
BBI JlenaeTe; ° i Bac, obmectBo [[ocriopHe], v s puienbIia, SKMBYIIETo
[y Bac], ycTaB OfiMH, yCTaB BEUHBIil B PO BAIIIM: YTO BbI, TO ¥ IIPMIIEIEL] a
Oynet mpey focriogom; '° 3aKOH OfMH ¥ OJHM IpaBa fa OyAyT A/ Bac U A/
IpUILENbI{A, )XMBYIIIETO Y Bac. .. * OfMH 3aKOH Jja Oy/eT [/ Bac, KaK JIs IpK-
POIHOTO XXUTeNA U3 CbIHOB VI3pan/ieBbIX, TaK U /I IPUIIe/IbIIA, XUBYILETO y
Bac, eC/IM KTO chenaeT uto 1o omnbke» (Yncen. 15: 14-16, 29).

Ilna mposemntos d’habitation 6bIIM ycTaHOBNIEHBI MSBATUA U3 HAIM-
OHAJIPHOTO peXuMma (IpeXkfie BCETO PeNMMUIMO3HOTO XapakTepa): «¥... BOT
YcraB [Tacxu: HMKaKOJ MHOIJIEMEHHMK He JJOJDKeH ecTb ee; ** a Besakmit pao,
KYIIJIEHHBI 3a cepebpo, Korjja 00peXxelb ero, MOXeT eCTb ee; ** IToce/ieHel] 1
HaeMHIK He JJO/DKeH ecTb ee...*® Ecmm e mocenntcs y Te6s nmpuinerer u 3a-
xoueT coBepinTh [Tacxy [ocrozy, To 06peXxp y Hero BceX 4IeHOB MY>KeCKOTo
TI0J1a, ¥ TOTJAa ITYCTh OH IPUCTYIIUT K COBEPIICHNUIO ee, ¥ OyaeT Kak IpUpoi-
HBIiT )KUTETb 3eM/IM; a HUKAKOI HeoOpe3aHHBII He NO/DKeH ecTb ee» (Vcx.,
12:43-48). Ilposenuter d’habitation 06s3bIBaNNCh K MCIOTHEHUIO OOIIMX
TePPUTOPUATIBHBIX 3aKOHOB, HO, «Ka>KETCsI, 3TV MHOCTPAHIIBI UM 0COOeH-
HbIX cymeit. Cyabyu aTu n36Mpanuch MHOTAA U3 4ucna EBpees, HO 6osblueo
YaCTUIO U3 YUCTIa CAMbIX JKe 1po3enntoB d habitation. VIHorma 6611 n3bupaem
HOCPeHUK /IS IIPeKpalljeHNs CIIOPOB, BO3HUKIINX MEX/[y MHOCTPAHLIeM U
V3paunprsaaraom» [Ileporosckmiit B., 1859: 23]. Ha To, 4T0 MHOCTpaHI[bI-pe-
3UIEHTBI MOI/IM MMeTh COOCTBEHHBIX Cypeil, B KoHIe XII B. ykassiBan Mait-
mouunz® B Kopexce «Mumrne Topa»: «EBpeiickuit cyn 00s13aH Ha3HayaThb Cy-
ZeVi /IS 9TUX ITOCTOSTHHO IPOXKMBAIOIIVX B CTPaHe MHOCTPAHIIEB, YTOOBI OHM
CYAWIM UX B COOTBETCTBUM C 3TUM ycTaBoM [Topoit], uTo6bI Mup He cran
yrnagouHbIM. Ecimt cyn codrter 1enecoo6pasHbIM Ha3HAYNTD Cy/iell M3 Yucia
IPO>KMBAIOIIVX B CTPaHe MHOCTPAHIIEB, OHM MOTYT 9TO cfieniaTh. Ecim couter
HY)KHBIM Ha3HAYNTb VX U3 YMC/IA eBPeeB, OHV MOTYT CHE/IaTh 9TO» .

B rexcte Topbl mopTBepKAeHN Hamu4ys B VIspane crenuanabHBIX Cymen
Vsl pa3byparenbCTBa CIIOPOB MEXAY MHOCTPAHLAMM-PEe3UeHTaMy HaNTH
He yaanoch. [lo-BugyMoMy, 9T0 He OBUIM MHCTUTYLMOHA/IbHbIE, IOCTOSHHO

¢ Maitmonny (Mouceit Maitmonuz, Moire 6en Maiimon, Pam6am) (1135/1138-1204) —
BBIIAIOIUIICA eBpelickuit gpunocod 1 GOrocnoB-TaIMyUCT, PaBBUH, Bpad, KOAUPUKATOP
3aKOHOB ToOpBI.

7 PAMBAM: Mumse Topa. XIV Cyzmbn. 3akoHBI 0 KOponAX, ux BoiHax u Kopome Mo-
mmaxe. In. 10: 11. Available at: URL: https://moshiach.ru/rambam/1016 (mata o6parue-
Hust: 25.06.2023); Melachim uMilchamot. Chapter 10:11. Available at: URL: https://www.
chabad.org/library/article_cdo/aid/1188355/jewish/Melachim-uMilchamot-Chapter-10.htm
(accessed: 25.06.2023)
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IeVICTBYIOIE CYAbL; IO COOCTBEHHON VHUIMATUBE WM 110 IPOCbOe CTOPOH
eBPENICKIII CyJ] Ha3Ha4asl apOMTPOB M3 MHOCTPAHIIEB-PE3UIECHTOB J/I1 PACCMO-
TpeHVIsI KOHKPETHOTO Jiefa. Bpsyy mu mogoOHbIe crry4an BCTpedatnch 4acTo.

Kcrartn, mHOTO mosxe, xorga semmm JpeBHero VIspamnsa BoipyT B co-
cTaB PuMcKoit uMIiepun 1 BoLapuTcsA pUMCKOe IIpaBocypue, uMeHHo B Tope
paBBUHBI OYyT UCKATh YKa3aHNe, YTO eBpey He JO/DKHBI paspeliaTb CBOU
CIIOpBI B PUMCKMX cyfax. HacTamBas, 4ToOBI eBpen oOpalanich TOMbKO K
COOCTBEHHBIM CYAbSIM, B TOM YNC/IE ¥ 11O JieJlaM, OTHOCAIIMMCS K HeeBpeii-
CKOMY IIpaBy, pab6m Oneaszap 6en Asapusa® anemmpyer Kk Kunre VMcxopma®
«Temnepp, Koryja sA3BIYHUKYU JODKHBI ObUIM CY[UTb IO 3aKoHaM VI3pamnsd, s
MOT OBI IIOAYMATh, YTO X pellleHus AeiicTBuTenbHbl. [losromy IIncanue ro-
BOPUT: BOT 3aKOHBI, KOTOPbIE ThI OOBABUILND UM: BbI MOXeTe CYAUTb X, HO
OHU He OYAYT CyAuTb Bac»'’.

Nsydenne Topor mossommno B. IleporoBckomy cienarb BBIBOJ, YTO W3-
pannbTAHE JeMOHCTPUPOBAIN OoybliIee yBaXkKeHIe K MTHOCTPAHI[AM, HeXKen
npyrue Haponb! [IpeBHero Mupa: «Hu y ogHOro Hapopa fipeBHero Mmupa 3ako-
HBI, OTHOCsAIIeecs K MTHOCTPAHIIaM, He IIpUOIVKaNuCh Tak K Ha4aaM paBeH-
CTBa, cBOOOBI 1 OpaTCTBa, Kak y EBpees... B Vlynee nHocTpaner ObUT Ipesi-
METOM Bcell 3a00T/IMBOCTY 3aKOHOIATENN; 3aKOHOATENb. .. 3a00TUTCA 06 X
HY’K[JaX, OH yBellleBaeT Cyfell CyAUTb UX 6eCIPUCTPACTHO, TOUHO TaK >Ke, KaK
u Kaxgoro Vspamnpraauna» [[leporosckuii B., 1859: 15]. ITo mHeHuto mpo-
¢eccopa B.I. Ipadcxoro, ycranosnenus Topsl, Bxopsmue B Kuury JJoroBopa
(KoBeHaHTY), MMEIOT OCHOBOIIO/IATaolIlee 3HAYEHME /i1 IPaBOIOHMMAHMA U
IpPYMEHEHNA 3aM0Befiell M KOHKPETHBIX 3aKOHOJATE/IbHBIX ITOJIOKEHNIA, OHU
3aKPEeIUIAIT NPUHIUII PAaBHO3AaKOHMA — PaBEHCTBA Ilepef IOBelIeHUAMU
Boxxpumu mns nynees u nHosemues [[padckmit B.I., 2007: 135].

C NpuHIMIIOM paBHO3aKOHNA UY/IeeB U MPO3e/INTOB MOXHO COT/IACUTDHCA:
VHOCTPAHIIBI He TOJIbKO He OeCIIpaBHbI, OHY IO 3aIMTOI €BPEIICKOr0 3aK0-
Ha He B MeHblIIeil CTeneHy, 4yeM nypen. Hy>KHo 1pyu sToM MMeTb B BUAY, YTO
B Tope MHOTO 1 MHBIX MBIC/IE], He MIOATBEPXKIAIOIINX TAHHBIN Te3UC U CTa-
BAIIYX I10J] COMHeHMe olleHKY B. [Teporosckoro, 4To BepoTepInMMOCTb — 3TO
OT/IMYUTENIbHOE U CYIIeCTBEHHOE CBOICTBO penuruy MouceeBoit 1 4T0 3aKo-
HbI Mouces: OTINYAI0TCS 0COOEHHOI0 I'YMaHHOCTBIO 110 OTHOLIEHWIO K MHO-
crpannaM [Ileporosckmit B., 1859: 15]. OnpeneneHHO MOXXHO yTBEpP>KIaTh
JIMIIb, YTO IPAaBO MHOCTpPaHIEeB chopMupoBanocsk B JIpeBHeM V3panie Ha-
MHOTO paHblle, 4YeM B JIpYTUX rocygapcrax CpenynseMHOMOpPbs; IPaBOBOA

8 Pab6u Dneasap 6eH-Asapust — eBpelicKIil 3aKOHOy4YnTeb KOHIa | — Havasa I BB. H.9.
° «VI BOT 3aKOHBI, KOTOpPbIE ThI 00BsIBUILIb MM» (Vcx. 21:1).

1o Furstenberg Y. Imperialism and the creation of local law: The case of rabbinic law.
Available at: URL: https://books.openedition.org/efr/9808 (accessed: 25.06.2023)
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CTaTyC MHOCTPaHLa OB 3aKpeI/IeH B 3aKOHe; MHOCTPaHel] He pacCMaTpHu-
BaJICsl KaK Bpar U B cepe YaCTHOTO IpaBa He ITOJBePrajcs JVCKPUMIHAIIL.
O MeXJyHapO[gHBIX JOrOBOpaX, 3aK/IYeHHbIX [IpeBHum Vspanmem c
OPYIMIMM TOCYJAapCTBaMU M 3aTParuBaOLIMX CTATyC MHOCTPAHIEB, MAJIO U3-
BeCTHO. TpyIaHO NpefnonoXuTh, yTo VI3panib mpusHaBal gpyrue rocygap-
CTBa ¥ UX 3aKOHBI paBHbIMU cebe. OxHako 1 13 Topsl, 1 U3 APYTUX UCTOIHM-
KOB XOPOIIIO M3BECTHO, YTO Ha Tepputopuu Vspauns mpebpiBano 6obinoe
KO/IM4uecTBO «npumenbues». [Ipu Vncyce HaBuHe u ero npeeMHuKax, npu
ConomoHe, BO BpeMeHa IIPOPOKOB — BCerfa YMCI0 MHOCTPaHIeB ObIIO Be-
nuko. B mocnennee Bpema cymectsoBanusa Vypmen nHocrpanues B Vepyca-
JIIMe OBIJIO CTONBKO K€, CKOJIBKO 1 nypeeB [ITeporoBckmit B., 1859: 23-24].
BonpmmHCTBO MHOCTpaHLEB — 3TO A3BIYHUKI, T.€. IPENCTAaBUTENN APYTUX
permruit. B penurnosHoMm oO6IiecTBe IMYHBINA 3aKOH OIpefesieTcs 0 KOH-
(deccuoHaIbHOI TPWHALIEKHOCTY YeloBeKa 1, 0 o0IeMy IpaBuily, Cie-
myeT 3a HUM IoBcioAy. OTCIOfa CTAHOBUTCS HeM30eXHBIM BOSHUKHOBEHVE
VIHTEPIIePCOHATBHBIX KOIV3NI, MOSB/IATCS MpobieMa IpU3HAHNA APYTUX
IIPaBONOPAAKOB ¥ BOSMOXXHOCTH IIPMMEHEHNA «9y>KE€3EMHBIX» HOPM.

[IpyHUMIT paBHO3aKOHMA Ia€T OCHOBAHMA YCOMHMUTbHCA, 4TO B [IpeBHEM
Vi3pawie BO3HMKaMM KO/UIM3JMOHHBIE NMPOOJIEMBbl; BO BCAKOM CIIydae, 3TO
ObLI0 Ype3BbIYAlIHO penko. HecMOTpst Ha Ha/mM4me YaCTHONIPABOBBIX 001Ie-
CTBEHHBIX OTHOILIEHNI, CBSAI3aHHBIX C Pa3HBIMU IIPABONIOPAAKaMY, 6€3yCIOB-
HO T'OCIIOACTBOBAIO 00IIjee IIPaBUI0 — MECTHBIN CYJ| IPYMeHseT COOCTBEH-
HBI 3aKOH (7IekcopuaM). Mor /i MHOCTpaHel] B eéBPeIICKUX CYAaX CYAUTbCS
10 ero JIMYHOMY 3akoHy? CKopee BCEro, OTBET JO/DKEH ObITb OTPUIIATENb-
HBIM: pacIIpOCTPaHeHMe Ha Ipullenblia 3aKoHa MouceeBa — 3TO NpUBUIIE-
TUA IS HeTo, 9TO HaWIydllas 3all)Ta; 3a4eM Npuberatb K MHOMY IIPaBy?
O BO3MOXXHOCTM 0Opamarbcs K 4y)KUM 3aKOHaM B Tope HanpsMyIo HIYEro
He TOBOPUTCS, a €BPEICKMEe MY/ ipelbl BbICKa3bIBAIOT II0 3TOMY IIOBOAY AMa-
MeTpPabHO MPOTUBONONIOXKHBIE mo3uiun. B yactHocTy, VMixak Hammaxa'!,
BIIOC/IEACTBMM TIOfiepKaHHbIT MomnceM VcceprmecoM'?, yTBep)Kaal, 4To K
VHOCTPAaHLaM Ha TeppuTopuy VIspaunsa npumeHsnca MCKIIOUUTENbHO €B-
pevickuit 3akoH [Meron Y., 1989: 52].

MaiiMOHN]I, HAIPOTUB, CYUTAJI, YTO €BPEICKUII 3aKOH IPUMEHAeTCA U3-
OuparenbHO — ecy 06e CTOPOHBI-MHOCTPAHI[BI («00a U/IONMOTIOKTIOHHNKI» )
«KEJIAIoT, YTOOBI UX CY[IVIN B COOTBETCTBUY C 3aKOHOM TOPBI, TO MX C/IefyeT
CYUTb COOTBETCTBEeHHO» . I10 Cyl1ecTBY, 3T0 CBOOOHBI BEIOOP CTOPOHAMU

' Pa66m Muxak Hanmaxa (Vcaak-KysHel) — paBBUH, TAIMyAUCT, Mbiciutens 111-1V BB.,
npoxusan B [anmnee.

12 Mouwuceit Vccepnec (Pemo) (1520-1572) — mombCKuil paBBIH, TAIMYAUCT, IIPABOBEL, U

dunocod.
3 PAMBAM: Mutuse Topa. XIV Cygpu. .. . 10: 12; Melachim u Milchamot. Chapter 10:12.
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JIMYHOTO 3aKOHA — Professio juris, i TeM CaMbIM IIPe3IOMUPYETCs, YTO KOMIIe-
TEHTHBIM MOXKeT OBITb 11 AI3bIYEeCKOe IIPaBo. bosee TOro, «ecim OfMH >Keaer,
94TOOBI €r0 CYAMIN B COOTBETCTBUM C 3aKOHOM TOpbI, a APyroit — HeT, TO
VX IPVHY>KIAIT CYAUTD TONBKO IO MX COOCTBEHHBIM 3aKOHaM»'?, T.e. IIpn-
MeHeHJe K MHOCTPAHI[aM UX A3BIYeCKUX JTMYHBIX 3aKOHOB — 3TO OObIYHAs
IPAaKTUKA, IIPUMEHeHNe eBPeliCKOr0 3aKOHa — MCK/II0YeHNe, NOoIycKaeMoe
TOJIBKO IIpY OOOIO/JHOM SIBHO BBIP@KEHHOM COIJIACUy CTOPOH. To/nkoBaHue
MaiiMoHN/Ia TOATBEP>K/IaeT MbBIC/Ib, YTO IOMNACTD IOJ, IefICTBIE €BPeliCKOTOo
3aKOHa — 3TO IMEHHO IIPMUBUJIETHA, lapyeMas He BCeM I He Bcerjia. VI3 atoro
MO>KHO cJieniaTh BbIBOJ: [IpeBHmit VIspanap He cunTaet ipyrue NpaBonopsz-
KI PaBHBIMIU ce6e, HO 3TO OTHIOAb He MelllaeT IPUMEHEHNIO «/THOCTPAHHOTO»
IIpaBa; HA0OOPOT, YyXKe3eMIlaM JIydllle TI0/Ib30BATbCSA VIMEHHO MX 3aKOHOM,
He IIpeTeH/Iyd Ha KoMIeTeHI Mo Tophl.

ITo mueHMI0 MaiMOHM/IA, B CITIOPaX MEX/y eBPeeM I A3bIYHMKOM pas/imya-
IOTCS [IBE CUTYaLuu: 1) e/ «y eBpesi eCTh BO3MOXKHOCTb BBIMIPATh JIe/IO II0
MEeCTHBIM HeeBPeVICKMM 3aKOHAM, CYIAT VX IT0 9TUM 3aKOHAM»; 2) «eCTIV eBpeit
OKa3bIBaeTCs IIPaB I10 3aKOHY TopbL, X OYAyT CyANUTh 0 3akoHaM Topb»*°. Ta-
KM 00pas3oM, Cyj Ipu BbIOOpe IpaBa PYKOBOJCTBYETCS IPUHIUIIOM lex
benignitatis B 110/1b3y eBPeIICKOI CTOPOHBI nporiecca. OfHaKO 0603HaUeHHbIE
HOZIXOAbl IIPUMEHSIOTCA TObKO B OTHOLIEHUM MHOCTPAaHIeB-HEepe3UIeHTOB;
«IIOCTOSTHHO IIPOXKMBAIOILETO B CTPAaHE >KUTENA-IPUIIEbIA. .. BCEINA CYHAT
I10 3aKOHAM HOAXMJOB [A3bIYHUKOB]»'®. Bce cBoM BIBOIBI MaitMOHIT, 060CHO-
BBbIBA€T OTPBIBKOM U3 IIATUKHIDKMA, C TOYKY 3pEHMA COBPEMEHHOTO Ye/T0BeKa
He VMEIOIMIM HMKaKOTO OTHOILEHMA K MICCTIeflyeMoMy Borpocy: «He emmbre Hu-
KaKOJi MEPTBEYMHbI; MHO3EMITY, KOTOPbIN CIyYUTCA B KUINIIAX TBOUX, OTHAN
ee, OH IIyCTbh eCT ee, Wi Ipofait eMy» (Brop., 14:21)".

TpyznHO IpencTaBuUTh, KaK Ha IPAKTVIKe MOIJIO OBITh Pea30BaHO YTBEPXK-
neHyie MaiiMOHI/IA, 9YTO B €BPEVICKOM CyZie K eBPeI0 MOXKeT OBITh IpUMeHeH
VHOCTpPAHHBI (13b19ecknit) lex benignitatis. ABToputeT Topbl B IponcTeKkaeT
13 ee 60XKECTBEHHOTO IIPOVICXOXKAEHNA, U MYTeil MOXKeT ObITh CY[UIM TOIbKO
1o ee 3akoHaM. Hukakomy fpyromy npaBONOPAAKY He/lb3s MOAYMHATHCA 110
OIIpefie/IeHNI0, TIOCKO/IbKY fIeTAM VI3pania npsMo 3alnpeljeHo «XOoAUTby ITy-

" Aurmiickuit nepesoy ¢ usputa («If one desires to be judged according to Torah law
and the other does not, they are only forced to be judged according to their own laws») 6omee
TOYeH, Hekenn pycckuit («Ec/t ofiyH jkeaet, 4YTOOBI er0 CYAMIN B COOTBETCTBUY C 3aKOHOM
Topsl, a {pyroit — HeT, ero ToXKe 3aCTaB/SIIOT CYAUTh B COOTBETCTBUM C €T0 COOCTBEHHBIMM
3aKOHaMu»). JJOCTOBHBIIL ITepeBoy; ¢ uBputa: «OMH XOUET, a APYroil He XO4eT, HeT CUJIbL 06-
CYXX/JaTh 9TO, KpOMe KaK B VX 3aKOHax». TaM xe.

5 Tam xe.

16 Tam xe.

17 Melachim u Milchamot. Chapter 10:12.
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TAMM WIN 3aKOHaMU Apyrux Hapopos: «Ilo menam semnn Erunerckoii, B Ko-
TOPOJI BbI XKI/IN, HE ITOCTYIIAITE, U 110 Jie/IaM 3eM/I XaHaaHCKOIL, B KOTOPYIO
A Bemy Bac, He IOCTYMAJATE, U IT0 YCTAaHOBJIEHNAM 1X He xopute» (Jles., 18:3)
[Berthelot K., Dohrmann N., Nemo-Pekelman C., 2021: 9].

B Tope mpucyTCTBYIOT 1 ApYyTVe CBEIEHM O IpOo6IeMe MHOXXeCTBEHHOCTH
IPABOIOPS/IKOB ¥ KOH(INKTA 3aKOHOB, IIPaBJia, OYeHb HEMHOTOYVIC/IEHHbIE
[Ancel B., 2008: 17]. VispanibTsiHe MOTYT BCTYIIaTh B OPaKy € IpeCTaBUTE/Ib-
HUILIAaMM IPYTUX HApOJOB, HO He BceX'®: «U YBUAVIID MeXy IVIEHHBIMY >KeH-
I[VHY, KPACUBYIO BIJOM, 11 IIOJIIOONIIIb ee, 1 3aX0Uelllb B3ATh ee ceOe B KEeHY, TO
IIPYBEJY €€ B JOM CBOIL, U ITyCTb OHAa OCTPIDKET TOJIOBY CBOIO 11 0OpeXKeT HOI'T!
csom» (Brop., 21:11-12). B npuBeneHHOIT IIMTaTe MOKHO YBUIETb MMIUIMIAT-
HYIO0 KOJUTM3MOHHYIO HOPMY (ITyCTb OHA OCTPVDKET TOJIOBY CBOIO U OOpexeT
HOT'TV CBOW», T.€. BBIIIOJTHUT UYAEIICKUIL OOPsZ), B COOTBETCTBUY C KOTOPOI
CMelllaHHble OpaKy MOSYVHSAIOTCSA VICK/ITIOYUTEIBHO TNYHOMY 3aKOHY MY>Ka.
BesycnoBHOE TOCIIOACTBO TMYHOTO 3aKOHA MY>Ka IOATBEPXKIAETCA U B APYTUX
kHurax Berxoro 3aBeta (B yacTHOCTH, ucTopusa Pydm) [Ancel B., 2008: 17].

[lonpITKM HATY MMIUIMIATHBIE KOIJIM3MOHHbIEe HOPMBI B BeTxoM 3aBeTe
IpegIpyMHIUMaNUCh cosparenamy Hayku MYII — uranpAaHCKMMU MOCTIIOC-
caropamu XIV B.; kK Hum B XVII B. mpucoenyHmica n cosfareb HayKy MexX-
myHapopgHoro npasa ['yro Ipounii. B nayke MYIT XX Beka Takxe eCTb TOYKa
3peHus, uto IlaTukHmKme Monces CORep>KNUT Lie/Iblil psAJ MEXTOCY/JapCTBEH-
HBIX 00IIMX KOMIM3NMOHHBIX HOpM [Gutzwiller M., 1977: 5]. MHorue coBpe-
MEHHbBIe M3PaWIbCKUe MCCIefOBaTe IOAYepKUBAIOT, YTO (PyHAAMEHTOM
OCHOBHBIX KOJUIM3VIOHHBIX NIPMHILNIIOB, UCIOb3YEMbIX B 3aKOHOJATE/IbCTBE
u cypeOHON npakTyke V3paws, ABIAIOTCA TeKCThl BeTxoro 3aBera, MCTON-
KOBaHHbIe MaiIMOHIIOM U APYTUMU APEBHUMU €BPEeICKUMI MBICTUTELAMMN
[Meron Y., 1989: 37-74]; [Lifshitz B., 1982: 179-189].

Berxuit 3aBeT 6bU1 11 OcTaeTcsA PyHIAMEHTOM OCHOBHBIX IIPABVJI YeTIOBeYe-
CKOT0 00111eHYs (B TOM YMCIIE Y CBSI3aHHBIX C HECKOIBKVIMM ITPABOIIOPSIAKAMI).
C 3T0J1 TOUKM 3peHNsA, KOHEYHO, MOXKHO YTBEP)K/JaTh, YTO B €I0 TEKCTaX 3aJ/10-
YKeHa OCHOBa OyZyIlero oIpefesieHs MPaBuI BbIOOpa IPYMEHVIMOTO IIpaBa.
OpHako IpyuBeeHHbIE IIUTAThI IIOKAa3bIBAKOT, YTO €C/IM YCTAaHOB/IEHNA BeTxoro
3aBeTa U MOXKHO CUMTATh «MMIUVIMIIUTHBIMY KO/UIM3MOHHBIMY HOPMaMI», TO
OHM 00/1a/Jal0T «HaMBBICIIE}T CTENIeHbIO MMIUIMIUTHOCTI». CKOpee MX ciefyeT
KBa/IMUIVPOBATh KaK MaTepyalbHO-IIPABOBbIE 1 IPOLeCCyaIbHbIe HOPMBI,
IpsIMO YCTaHAB/IMBAIOILME MOJIE/Ib TIOBEfIeHN A B JleflaX C Y4acTHeM MHOCTPaH-
ues. Tosoputs o cymecrsoBanuu MYII B JIpeBnem Vspaune, pasymeerca
He NPUXOINUTCS; HeIb3sl U YTBEPXK/IATh, YTO 3TO OBIZIO 0C000€ «PeNTuruo3Hoe

18 «Bpakn VI3panmipTsiH ¢ MUI[aMU JKEHCKOTO TI071a U3 IJIeMeH XaHaaHCKUX OblI CTPOro
sanpenteHsl» [[Teporosckuii B., 1859: 18].
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MUII»", XOTA NOIBITKM €r0 peKOHCTPYMPOBATh OCHOBAHBI Ha 0OpaleHUN K
MIICAHOMY PeTUTMO3HOMY 3aKOHY. B cyme6HOIT mpakTuKe 6bUT BBIPAaOOTaH U
OCBOEH TOJIbKO OIVIH KOJ/UIM3VOHHBII MOXO/l — BO3MOXXHOCTb IIPYMEHEHNA
qy>ke3eMHOTO lex personalis B cIiopax ¢ y4acTvieM MHOCTPAaHHBIX JINL].

B I B. H.3. Ha TeppuTopun pesHeitr Vynen, cTabiueit K TOMy BpeMEHU IIPO-
ByHIMeN Pumckoit Vimniepun, cospaercst Hosblit 3aBeT. 1o MHeHMIO aBCTpuii-
ckoro ydeHoro ®. IIsunpa, B HoBoM 3aBeTe ecTh paccyXpeHusa o rocymap-
CTBEHHOM CyBepeHUTETe U SKCTEPPUTOPMATIbHOM XapaKTepe IMYHOTO 3aKOHa.
Peub mpet 06 snmsope u3 [lesHMIT allOCTONOB, KOT/jA PUMCKOE TPXKIAHCTBO
u3bassset anocTona [TaBa ot 61yeBaHMA: «. .. CKaXKU MHe, ThI PUMCKMIT rpax-
manuH? OH CKasam: Jja... A U poguicsa B HeM. Torga ToTyac OTCTYNINM/IN OT HETO
XOTEeBUINE NbITATh €T0. A ThICAY€HAYa/IbHIUK, Y3HAB, 4YTO OH PuMckmii rpaxpa-
HVIH, UCITyTaJICs], YTO CBA3as ero» ([lesH. 22:27-29). DTOT OTPBIBOK BhIpaskaeT
MBIC/Ib, YTO «CYBEPEHUTET TOCY/JapCTBEHHO BJIACTY B OTHOLIEHUM OIpefie-
JIEHHOTO KPYyTa JINL COOTBETCTBYET IIPEACTABIE€HNUIO O TOM, YTO IIPAaBONOPSTOK,
IeVICTBYIOINII B OTHOILEHNN JAaHHOTO KPYTa JINII, PACIIPOCTPAHAETCA HA 3TOT
KPYT /11| Be3Jie, Jake TOI7a, KOIZa IPaBOMOPSAIOK TePPUTOPHUATBHO OTPaHM-
YeH U JINII0 HaXOAUTCA 3a mpepenamu ero rpanuip [Schwind E, 1959: 99].

MHorue uccnenoBareny HaxomAT B TeKcTax HoBoro 3aBeTa MMIIIMIJAT-
Hble KO/UIM3VIOHHbIe HOPMBI, ITpeJIIChIBalolIVie IPMMeHeHNe eBPeJICKOro 3a-
KOHa. JIHTepniepcoHanbHbIe KOMIM3MM MMMAHEHTHBI JI/I1 PUMCKOJ IIPOBUH-
vyt Vlyzen, v pe/IUrio3HbIil INYHBI 3aKOH C/IEAYeT 3a JIMIL[OM IPY JTI00BIX
€ro nepeMeluieHnAX. TOT NOCTynaT oTpaxkeH B HoBom 3aBere: B EBanrenun
ot Voanna npokyparop Mynen Ilontuit [Innar neiraerca nepenars VMucyca
CuHenpuony co cnoBamMy — «Bo3bMuTe Ero BbI 1 110 3aKOHY BalleMy CyauTe
Ero» (Jn. 18:31). Cnosa IInnata MOXKHO TPaKTOBAaTh KaK OTCBUIKY K JIMYHO-
My 3aKOHY MyJeeB M OTKa3 OT IPMMEHEHNA K HUM PUMCKOro IpaBa. AHao-
TMYHAsA CUTYalyusA MMeeT MeCTO U B OTHOLIeHMM arocTona IlaBa, KoTopblit
ObI1 0OBMHEH B TOM, 4TO «...y4WT JII0feil 94TuTh bora He 1o 3akoHy». Ha aTo
o6BuHeHMe MpoKoHCYN [ayumon saaBum: «Mypen! ecnmm 6b1 Kakasg-HUOYAb
Obl1a 06M7a, MU 371011 YMBICETT, TO 51 MMe/ OBl IPUYNMHY BBICAYIIATh Bac; Ho
KOTI7ZIa MZET CIIop 06 yueHmu 1 06 MMeHax ¥ 0 3aKOHe BallleM, TO pasbupaiite
caMIL: s He X0uy ObITb Cyzibero B aToM» ([lesH., 18: 13-16).

YnomsuyTble oTpbiBkY 13 HoBoro 3aBeTa (paseoornyecku 1 copepika-
TE/IbHO B OOJIBINOI Mepe HAIOMMHAKIOT KJIAacCUYecKye KOJUIM3MOHHBIE HOP-
MBI; aCCOL[MATUBHO B HUX MOYKHO HAVITV KOHLIETIINIO «forum non conveniens»
U TIPpe3yMIIIMIO «KaKOil CYJj, TaKoe M IpaBo». Bo BCAKOM ciydae, BIOTHE
crpaBefiuB BbIBO, A.A. MepexKo, 4TO CyIeCTBOBaa KO/UIM3MOHHAsA HOP-

1 CamocrositenbHoe «penurrozHoe MYII» Boigensier B.JL. ToscTbIxX u jaet ero onpepenexe
(HO OTHIOAB He MPMMEHNTENbHO K JIpeBHeMy Vspanmo). Cm.: [Tomcteix B.JL., 2004: 23, 25-26].
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Ma, pasTpaHMYMBAOLAsA KOMIIETEHIIMIO MEX/y PUMCKMM IIPaBOM U IIPaBOM
uyperickoit oomyHeI [Mepexko A.A., 2006: 22]. Hosslit 3aBeT (KOTOPBI CO3-
IaBajICs OTHIOZb He KaK 3aKOH VIV CBOJ, IIPAaBOBBIX OOBIYaeB) COAEP>KNT YIIO-
MIHAHME O TaKMX HOPMaX, IIOCKONbKY A PumMckoit ViMnepny xapaKTepHbI
He TO/IbKO IHTepIIepCOHA/IbHbIE, HO U MHTE/TOKa/IbHble KOJUIM3MY, Y UMeTIach
IpaKTUYecKas MOTPeOHOCTb MMeTh coco0bI UX penreHnA. OfHAKO 9T CIIO-
coObI ycTaHaBnuBalwTcs He B HoBoM 3aBerte, a B pMCKOM IIpaBe.

Heobxopumo TakKe y4UTBIBaTh, YTO B CBAIIEHHOM IMCAHUM IIPYU JKeJa-
HUJ MOXXHO HAaJiTV IIUTATbl, JOKa3bIBAIOLye TI00YI0 MBIC/Ib, B TOM YUCTIE U
Ty, KOTOpas COBCEM He MMeNach B BUJy €r0 aBTOpaMy; KPOMe TOrO, B3ATbIe
BHE KOHTEKCTa MHOTYe 010/IeliCKIe MOCTY/IaThl 3By4YaT KaK IPsAMO IIPOTUBO-
pedaiue ipyr gpyry. B vactHocTu, npusefennble nquratel 13 HoBoro 3ase-
Ta MMEIOT B BUAy CUTYal[i1, KOTIA pedb UET O PEeIUTMO3HOM U YTOTTOBHOM
IPaBOCYANM, HO He O IPAKJaHCKO-IIPABOBBIX CIIOpax. ABTOpHI Kak Berxoro,
Tak 1 HoBOro 3aBeTOB OTHIOND HE 3aaBajICh L[e/IbI0 BBIPAOOTATh IIpaByIa
paspelIeHys KOJUIM3NIT 3aKOHOB ¥ KOHQIMKTA IOPYCANKIINIL B YaCTHOIIPABO-
BBIX OTHOIIEHMAX; TeM 0ojiee X He MHTePeCOBaM BOIPOCHl BO3MOXKHOCTH
IpYMeHEeH) MHOCTPAHHOTO IIpaBa.

®pannysckuii yyenslit npogeccop b. AHcenb cunMTaet, 4TO paccMaTpu-
BaTbh ByO/IIO KaK MCTOPMYECKYIO KHUTY 1 Pe/IeBaHTHBII MCTOPUYECKII ICTOY-
HUK cmikoM cmeno [Ancel B., 2008: 17]. OgHako Henb3s HeMOOLEHMBATh M-
donornio Berxoro 3aBera Kak ICTOYHMKA [TO3UTVBHOTO IIpaBa TOTO BPeMeHN U
cOOpHIMKa MOJIeTelt JO/KHOTO/HeJO/DKHOTO € TOUKM 3peHs obiiectBa. Mud —
3TO He CKa3Ka U He JIIOJICKOJI BBIMBbICETT; MU BBIIIONIHSET JBOSIKYIO PYHKIVIO: OH
3aKpeIyIsAeT CIOKMBILIYIOCA B PeaIbHOCTI PEry/IATUBHYI0 HOPMAaTUBHYIO CUCTe-
MY U CO3/IaeT CBOETO pofia HOPMATVBHBII IIPeLiefieHT, OOpallieHHbI B Oyyliee
[Kosrep A.JL., 2002: 130]. Mu¢ o6BsicHSET B paBHON Mepe KaK IPOLIIOe, TaK
n HacTosAmee 1 Oyxymiee [JleBu-Crpocc K., 1985: 186]. BBumy sToro xaxoit 6b1
HATsDKKOJ HI BBIITIA/IeNIa KBMMVKALVA OTPBIBKOB 13 IPEBHIX PEMTMO3HBIX
TEKCTOB KaK KOJ/UIM3MOHHBIX HOPM, OHJ MIO3BOJIAIOT YTBEpX/jaTh — B JIpeBHeM
Vspaure 6bpUIM 061eCTBeHHBIE OTHOLIEHNS, BXopsue B chepy MYII, cyrue-
CTBOBaJIa HEOOXOMMOCTD VX PETy/IMPOBaHIs, BO3HMKA/IN KOJUIV3MOHHBIE BO-
IPOCHI U IMEJICA MEXaHV3M VX paspelieHns. [JOMMHUPYIOmuM ObUT PV 3TOM
He KO/UIM3MOHHBII, 2 BHYTPEHHNII MaTepyalTbHO-IIPABOBOI (C MCIO/Ib30BAHM-
€M HOPM HeIOCPEACTBEHHOTO IIPYMEHEHNA).

2. QpeBHas Npeuus
Kak yTBep>x[jaloT HEKOTOpble COBpeMEHHbIe TpedecKe yueHble, «go 800
roga mo H.3. Hopmbl MYII Ha aToit TeppuTOpyUM He OBIIM M3BECTHBI, XOTS

JII0AM IIYTEIIECTBOBAJIN B PA3/IMMYHbIE OPYIVE€ CTPAaHbl I KOHTAKTUPOBAIN C
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JIMIAMI PasHOTO STHMYECKOTO IPOUCXOKAeHMA. [Ipn 3TOM B roMepoBCKOit
«Opuccee» MOXXHO HA TV HEKOTOPbIE IPABIJIA PETUTYO3HOTO MV 3TIYECKO-
ro XapakTepa, Kacawoluecs craryca nHosemes» [Vrellis S., 2009: 19]. [Ipes-
Haa [perusa — ato cysepennsie [Wolft H., 1979: 15] ropopa-rocymapcrsa
(TTOMICBI) € 3aKOHOZATENIBCTBOM, YIPEKAEHAMIY U BIACTAMI.

[Tpodeccop B.J. Hedenos, rosops 06 orcyrcrsum MUII B [IpesHeit Ipe-
VM, YTBEPXKAAET, YTO «B TOCIOACTBYIOLIEM IIPAaBOCO3HAHUM JTIOfEl 9TOTO
Heprofia He ObIIO MeCTa HU PaBEHCTBY MEXY JIFOIbMI, HY PaBEHCTBY MEX/Y
rOCylapCTBaMy, HII PaBEHCTBY MEXAY X IPaBOBBIMU cructeMaMu» [Hede-
mos B.J1., 2016: 8]. MbI He MO>KeM COITTACUTDCA C 9TUM YTBepXK/IeHeM — pas-
JINYHBIE IMCbMEHHBIE ICTOYHVKY, COXPAaHMBIIMECS CO BpeMeH KTaCCUYeCKOil
Iperyn, cBUIETEICTBYIOT 06 0OPATHOM: HECMOTPS Ha IIOCTOSTHHbIE BOJIHBI,
HOIIBITKM SKCITAHCUY U 3aBOEBAHNSA COCEIHUX TEPPUTOPUIL, TONMNCHI IPU3HA-
I0T PaBEHCTBO APYT APyTa U paBHOLLEHHOCTD ITOMCHBIX IIpaBonopsAnkos. Ha
TeppuTOpyM DIIabl «Obl/Ia pa3B/TA HALMOHATbHAS U MEXXIYHAPOIHAS KOM-
MepuecKas JIesITeIbHOCTD, COIPOBOX/JaeMasi pa3sBUTBIMU ¥ MYAPBIMU 3aKO-
HaMU ¥ IIPaBWIaMU IIOYTY BO BCEX BOIPOCAX ITyO/IMYHOrO 1 YaCTHOTO IIpaBa.
EcTecTBeHHO, OHM Kaca/luch TaK)Ke OTHOIIEHWII C y4acTyeM VHOCTPAaHHBIX
anemenToB» [Madl E, 2003: 2]. OueBuzgHO, 4TO TpaHCTPAaHMYHbIE OTHOLIEHNUS
B 9TOT IIePUOJ He HOCU/IM MaccoBoro xapakrepa (u 3gech b.J1. Hedenos a6-
COJIIOTHO IIpaB) 1 OBUIN C/I€CTBUEM TOPTOBBIX CEMETHBIX, IIOJIMTUYECKNX U
IPY>KeCTBEHHBIX CBsA3eil MEXJY IpaKJAaHaMIU Pas3INYHbIX rocypapcts [He-
¢denos B.J1., 2016: 8], 4To TpebOBaNIO NPU3HAHNUA IIPAB NHOCTPAHHBIX YaCT-
HbIX 1. OTHOIIEHNe K «MHOTOPOJIaM»*’ 3BOMIOIMIOHMPOBAIO B TeUeHMe
CTOJIETUII — OT VX IIOJTHOTO OecIpaBys U OTOX/ECTBICHNUA C Bparamu*' 1o
IPefoCTaB/IeHN MM HAL[MIOHA/IbHOTO PeXXIMA.

B IlpesHeit Cnapre 3akons! J/Iukypra (Hagano VIII go H.9.) «oTHOCUTE/D-
HO MHOTOPOJIEeB OBUIN TaK CTPOTY, YTO €My IIPUIVCHIBAETCS YCTAaHOB/ICHE
KCEHeJIacuV, MI3THAHVA Yy>KuX». JIMKYpr IpumepKuBaics IOMUTIKY TIOTHO-
o M30JIALVIOHN3Ma — He IT03BOJLAI CIApTaHIIaM BbIe3)KaTb 113 CBOEV CTPaHbI
Yl IPOBOZIUTD BpeMsI B IPYTUX KpasxX, 4YTOObI OHYU He MPUYUAINCh K YY>KUM
HpaBaM, He IepeHuManyu 6ecrnopAgo4Horo obpasa >KM3HM U He 3aMIMCTBO-
Ba/IM Y MHOCTPAHILIEB IOMUTUYECKIX MHEHUII, HECOITIACHBIX C YCTPOIICTBOM
Craptel. On 3anperun npuesp B CapTy MHO3eMIIEB U3 ONACEHUA, «4TOO
OHY He CJIe/Ia/INCh YYUTE/AMY B 37Ie» A Tpaxkaal CrapTsl: «/IuKypr usrHan
u3 CrlapThl UHOCTPAHIIEB U HUKOMY 13 CBOMX He IIO3BOJIWI ITy TeLlIeCTBOBATh
u3 omaceHus, 4to6 CrapraHIbl He 3aMIMCTBOBA/IN YY)XXUX HpaBoB» [bubn-
koB I1.C., 1852: 14, 15, 17].

0 Takoif TepMUH YyHOTpeb/sAeTCs B poccurickoit nuteparype XIX Beka.

! «CroBa: MHOCTpaHel 1 Bpar y IpekoB sHaummi ofHoO 1 To e» [[Teporosckmit B., 1859: 25].
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OpHnako yxe B KoHlle VI — Havase V BB. JO H.3. OTHOILI€HNE K MHOCTPAH-
1JaM B OOJIBIIVHCTBE IPeYecKIX IIO/IVICOB MU3MEHNMTIOCh, Y€MY HEMAJIO CII0co6-
CTBOBA/IVM MeXIIO/NVICHBIE TOTOBOPHI (symvola) (Hanpumep, Huknes gorosop
Adnun co Cmaproit 421 r. o H.9., foroBop AduH ¢ AprocoM, MaHTnHeeil 1
Onupoit 420 1. 1o H.3., JOroBop XaIKNUIOHCKOro corw3a ¢ Makezronueit 375 T.
o H.9.). B coOTBeTCTBMY C 9TMMM HOTOBOpPAMM U IpU COOTIONEHUN B3aUM-
HOCTY I'pak/JaHaM JIOTOBAPVBAIOIVIXCS TIO/IVICOB IPEJOCTABIIA/ICA PAL IIpaB
(n30TenusA); MHOTAA MpeRycMaTpyBaloCh MONMHOE YpaBHMBaHNE THOTOPOJ-
11eB B IPXX/JAaHCKMX MPpaBaX ¢ MECTHBIMU TpakpaHamy (u3omomutusi)?. Bei-
paXkasCb COBPEMEHHBIM SI3bIKOM, Ha OCHOBAHIY MEX/IYHAPOJHbIX JOTOBOPOB
MHOCTpPAHI[aM TIPeJOCTaB/S/ICS PEXUM HamMbObIIero 61aronpusTCTBOBA-
HVISL VIV HaIMOHa/IbHBIN pexxuM. Hexoropsie ropopa (Hanpumep, Kopuud)
B OIIpefie/IeHHbIX cepax MPefoCTaB/IsUI MHOCTPAHLIAM CIIeLIMa/IbHBII IIpe-
¢depennyanpubii pexxum [[leporosckuii B., 1859: 34].

K xonny VI BB. 0 H.3. B rpedecKkoM npase copMUpoBaIcs 0COObIT NH-
CTUTYT — npokceHus (rocTenpuuMctBo). CyTb IPOKCEHUN COCTOSIA B TOM,
YTO TPak[JaHMH OJHOTO MOJINCa BOOPOBOMBHO Opan Ha cebsi 0653aHHOCTD
IPUMHUMATh B CBOEN OTYNM3HE MHOCTPAHIEB IOCTEIPUUMHO U 3alIMINATh
ux. IIpokceH BcTynan B 6/11M3Kue OTHOIIEHNS C TeM HO/INCOM, KOTOPBIil BBe-
PWI eMy CBOUX NOAJAHHBIX, i 9TOT MOINC OB JyIs MPOKCeHa KaK Obl BTO-
PbIM OTe4eCTBOM. Brioc/mencTBum npokceHus Obuia japyeMa He OTHE/IbHBIM
rpaXk/jlaHaM, a IeIbIM TOCYapCTBaM; OHA IOApasyMeBaja YacTHbBIE IPaBO-
OTHOLIEHVS ¥ JBYCTOPOHHEe paBHOE pellleHNe Jie/l Ha OCHOBAHUU JJOTOBO-
poB. ITpokceHus po>kaanach U3 TOPrOBBIX TPAKTATOB, M B CUJY IPOKCEHNN
VIHOCTPAHIIBI TT0/Ib30BA/INCh Pas3IN4YHbIMU TpuByterusamu [[leporosckmii B.,
1859: 27]. IlpuBwierny Mory OBITH JApPOBAHBI ¥ B OTHOCTOPOHHEM IOPST-
Ke MEeCTHOJI BJTACTBIO OT/IeIbHBIM KaTeTOPYISIM MHOCTPAHILIEB /IS YTy4IIeHVs
KoMMepueckoit kxu3Hu [Ancel B., 2008: 21].

B ATTuKe MHOCTpAHIBI IE/MMINCh Ha JiBE KaTeTOPUU — TOCTH, IIpJeXaB-
e Ha KOPOTKOe BpeMsi, M MeTIKM (MeTeKM), T.e. MHOCTPAHLbI-Pe3U/IeHTBI,
niepece/MBINNeCs 13 OHOTO TOPOJia B APYTOI /1A TOCTOSHHOTO XUTENIbCTBA.
B A¢duHax nHOCTpaHIIAM-HepesyuieHTaM ObIIO 3aIpelleHo BCTYHaTh B Opak

2 Vicononutus (uzomonus) (rped. «paBeHCTBO TPaXKAaH»). [JpeBHETpevecKuit MOMNTH-
YeCKMil TepMIH, 0603HAYaBIINII PaBEHCTBO BCEX I'PAXK/IaH B OTHOIIEHUY UX TPAXKJAHCKUX
IpaB M y4acTusl B HOMUTIIECKON K3HN. VicomommTus Oblia ONHUM U3 BOKHEMIINX BUJOB
MTOINTIYIECKOTO PABEHCTBA 1 Hanbosiee I0C/Ie0BaTe/IbHO IIPOBOAMIACD B JPEBHETPEYeCKIX
memokparusix. Mcomenus (usomenus) (rped. «paBeHCTBO B IOAATSX»). B apeBHerpedeckmx
monucax (B 4acTHOCTH, B AQMHAX) IPUBUIETNs, IIPefOCTaB/sieMast 3a 3aC/TyTU HEKOTOPBIM
MeTesKaM. MeTaK, HOMTy4UBILINIT MICOTENNIO, IOMTHOCTBIO YPABHUBAJICA C IPaKIAHMHOM B OT-
HOILIEHWM TIOfaTell U MOBMHHOCTEN 1 He BHOCII HAJIOra, COOMPAeMOro ¢ MEeTIKOB 3a IMPOXKI-
BaHue B ropofie. CMm.: VicTopus u KynbTypa JIpeBHelt Ipenyn: sHIMK/IONEAMYECKUI CTIOBaph /
Cypukos VL.E. u ip. M., 2009. C. 300.

18



W.B. letbmaH-lNaBnoBa. l[eHe3nc mexayHapoaHoro YyactHoro rnpasa B ApesHem mupe. C. 4-33

¢ admHCKUMM TpakpaHaMu. MeTaku Ha Tepputopum AQUH MMenyu IpaBo
BCTyIIaTh B Opaky (B TOM 4YMC/ie C MECTHBIMU TpaKaHaMM), IprobpeTarhb
HEZIBVDKMMOE MIMYIIeCTBO, 3aK/II0YaTh CIE/IKY, VICKAaTh 3alUTY B cyne [bubn-
koB I1.C., 1852: 25]. MeTaKku HaXOAWINCH TOJ IOPUCTUKIIMEN CIIeI[MaTbHBIX
MarucTparos (Zenokidai), 3aHUMaBIINXCSI PACCMOTPEHMEM YaCTHOIPABOBBIX
JICKOB C y4acTVeM TaKMX MHOCTpaHIeB [Mepexko A.A., 2006: 24].

Briparommiicsa poccuicKuil apxeosnor u ucTopuk-smurpast M.J. Pocros-
L|eB IpulleN K BbIBOAY, 4TO y>Xe K VI B. 1o H.3. B JIpeBHeit Ipennn mpim-
HO pacIBesio TaKoe fABJIeHNe, KaK MeXAYHapOofHOe JacTHoe Impaso: «Ca-
Mble HIMPOKIE MeXIYTOCyAapCTBEHHbBIE /Ie/IOBbIe OTHOIIEHMA MOOLIPSINCDH
OOJIBIIMHCTBOM TPeYeCKMX TOPOMOB... OBUIM OPraHM30BaHBI 0COObIE CYBI,
pasOupasie fera HerpaXKaaH ¢ rpakgaHaMu. OHY PYKOBOZCTBOBA/INCDH He
CTO/IBKO JICVICTBYIOLIVIM IIPAaBOM JAHHOTO TOPOJd, CKOTbKO CIElVaabHbIMU
COIJTALIEHMAMM, CYIeCTBOBABIIMMI Ha 3TOT IpeAMeT MEXAY OT/e/IbHbIMIU
ropofamy, T.e. KOMMepYeCKMMU TpakTaTamMm»>. O cyliecTBoBaHuM B [IpeB-
Hell Ipenyn nomnouennoro MYII nmucan un amepukanckuit ydenoii A. Kyn
[Kuhn A., 1937: 1-2]. OnHako Takoii BIBOI 00a MCCIeg0BaTeNs OCHOBBIBAIOT
Ha CYILeCTBOBAaHMM 0COOOI IOPUCAMKINY MHOCTPAHIEB U HE YTBEPXKAAIOT
HaJIM4us B Ipe4ecKoM IIpaBe KO/IM3MOHHbIX HopMm MYIL.

B coBpeMeHHOJI nMTepaType yKas3bIBaeTCsA, YTO M3-3a 3HAYUTENIBHOTO
060poTa JIIofieil M TOBAPOB MEX/y IPe4ecKMMI TOpPOfaMM-TOCYHAPCTBAMNI
BO3HUMKA/IO MHOXXECTBO Npo0OieM, CBA3aHHBIX C TeM, KaKoil 3aKOH He00Xo-
pumo npuMeHATh [Castro L., 2000: 16]. Kommsuonuslie npo6nemsl, 6e3yc-
JIOBHO, BO3HMKAa/IU, HO HEb3sA YTBEPXKAATb, YTO OHU OTIMYATIACH OCTPO-
toil. Ha mene peanpHoro kondmkra 3akonos B JIpeBHeit Ipeunn He 6b110.
Bo-1epBBIX, MEXIIONVCHbBIE TOTOBOPBI COREPKaIyM MaTepuanbHble HOPMBI,
HENOCPEACTBEHHO IIPYMEHMMbIe K CIIOpaM MeXAY TpakIaHaMM 9TUX TOpo-
noB-rocymapcts. Hanpumep, B jorosope mexpy Cuknonom u Crumdanom
(302/301 1. ;0 H.3.) KOHIUKT 3aKOHOB OBII YCTpaHEH ITOCPEeCTBOM BbIpa-
60TKM YHUGUIMPOBAHHBIX MaTepUaIbHbIX IPABIWI, IPUMEHNMBIX B CIIOpax
u3 nenmukToB [Ancel B., 2008: 23. 27]. Bo-BTOPBIX, UMeNI0 MECTO 3HAUNTE/IbHOE
CXOJICTBO (HOXOZAIIee KO MOTHOTO TOXKAECTBA) IPaBOBbIX HOPM Pa3HbIX Ipe-
YeCKMX HO/INCOB, YTO YCTPAHATIO HEOOXOAMMOCTh 00palaThCsl K MHOCTPaH-
HoMy npaBonopsaaky [Hamza G., 1992: 197]; [Wolff H., 1979: 34]*. B nopa-
BJIAIOLIEM OOJIBIIVHCTBE CTy4aeB IPaKIaHCKO-IIPABOBBIE CIIOPBI C Y4aCTUEM
VHOCTPAHIIEB pa3pellayich Ipy MOMOIY IPSIMOTO METOA PEryIMpOBaHNs,

% PocroBueB M. I. Ykas cou. C. 159.

24 Kpome 9TOr0, M3BECTHBI C/IyYay [IOJIHON PELeNyy IpaBa OfHOrO HOUCA APYTUMHU B
mporecce CUHOIKU3Ma (HarpuMep, pelenuus mpasa octposa Koc ropomamu Teocom u Jle-
6egocom).
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T.€. TIOCPEACTBOM IIPYIMEHEHM S YHU(DUIMPOBAHHBIX MEXXITONVICHBIX W/IV BHY-
TPEHHMX MaTepUaTbHbIX HOPM.

B OTHOIIEHMAX MEXIIONVCHOM TOPrOBIM HEOOXONMMOCTb YYMTBHIBATh
3aKOHBI Pa3HBIX IIO/IVICOB, CBA3AHHBIX C 3aK/TI0OYEHHBIM KOHTPAKTOM, SBJIA-
JTaCh OYEeBMIHBIM UCTOYHMKOM 3aTpygHeHniT. OTHUM U3 CIIOCOO0B U30eXaTh
TPYZHOCTEN KOH(IMKTA 3aKOHOB M/IVM BBIOOpA IPUMEHUMOTO IIpaBa ObIIO
U3bATIE KOHTPAKTA 13 NeVICTBMA BCEX 3aKOHOB, T.€. CYIIeCTBOBAJIO IIOHATIE
«KOHTPAKT 6e3 3aKOHa». ITO IMOHATIE NOABUIOCH IOBOILHO paHO — ke [le-
MocdeH B cyne6Hoit «Peun nporus Jlakpurar» (341 wam 351 1. o H.3.) ae/in-
pOBaJI K HeMy, 4TOOBI TIOJTyYUTb UCIIOJTHEHME KOHTpaKTa boxmepun: «Jloro-
BOP IVIACUT, YTO HUYTO He VIMeeT OOJIbIIIel CUJIbI, YeM YC/IOBUA, 3alliICAaHHbIe
B HEM, I €T'0 He MOXXeT OTMEHUTb HU 3aKOH, HJ IIOCTAaHOBJ/ICHNE, HI YTO-HM-
Oynb nHOe»”. Peun [lemocdeHa, KpoMe TOTO, MO3BOIACT MPEAIONIOXKNUTD, YTO
VIS OTHOLIEHNIT B cpepe MeX/[yHapOIHOI TOPrOBIINU CYILIeCTBOBAIO obliee
MaTepuanbHOE IIPaBO, IIOCKOIBbKY OpaToOp 3ajaercs BompocoMm: «PasBe He
OJTHM U Te >Ke 3aKOHBI IIVICAHBI /IS BCEX 1 He OJTHO Y TO JKe IIPaBO CYIIeCTBYeT
IS CYZLleOHBIX CIIOPOB IO JIe/laM O TOproBiie?»*. Takoe mpeAnonoKeHme «Io-
Jy4aeT IOATBep>K/ieHNe B Bujie 3HaMeHnToro 3akoHa Lex Rhodia de iactu mo
perynmpoBaHnio o0Ileil aBapuy, KOTOPbIii IpoiifieT Yepe3 Beka» [Ancel B.,
2008: 22, 24].

Kak mmpaBmio, criopbl ¢ y4acTyieM MHOCTPaHI|EB paspellaiich Ha OCHO-
Be lex fori, HO ero IpUMeHeHMe He ObIUIO 6e3YCIOBHOII 0053aHHOCTBIO CyHIel,
YCTQHOBJIEHHOJI B 3akoHe. CKopee BCero, 9TO ObII CaMblil JIETKUIT M 4acTO
Hanboree pasyMHbIil cr1oco6. JlekchopusM ObUI eCTECTBEHHBIM SIBICHMEM.
Ecmu Takoe peleHne 1o Kakoii-1m6o NpiyHe AB/IATI0Ch HeBO3MOYXHBIM VTN
HEIPAaKTUYHBIM, TO CyAbs MMeJ IPaBO CBOOOLHOTO BBIOOPA KOMIIETEHTHO-
ro 3akoHa. O6palieHne K MHOCTPAaHHOMY IIPaBy, KCTaTy, He BBI3BIBA/IO 3a-
TPYSHEHUI BBUJY OOIerpe4ecKoil OOIHOCTY MHOIMX IOPUANYECKUX Vel
[Wolff H., 1979: 45]. ITpu 3TOM, eCTeCTBEHHO, HUKaKJie IpevyecKe 3aKOHbI He
copiep>Kay TONIOKEeHUI 00 0053aHHOCTY CyZell IPUMEHATb MHOCTPAHHbIE
HOPMBI.

Jomenmye 1o Hac MAMATHNUKY JpeBHEIPedecKoro Ipasa COfiep)KaT Bechb-
Ma HeMHOTOUJC/IeHHbIE YIIOMMHAHNA CUTYALMil BOSHUKHOBEHMS KOHQIIKTA
3aKOHOB U ¥X pemtenns. B «Vcropun Iepogora» onuceiBaeTcs 6pak apuHsA-
H1Ha Meraka (mpagena sHamennuToro Ilepukiaa) u Arapuctel, fodepy TH-
pana Kmncdena ns Cuxnona. Cornammasch Ha 6pak, Kmicden o6basu, uro
otzaeT Merakiy B )KeHbI ArapucTy «I10 3akoHaM AQuH». DTOT MMeBIINII Me-
CTO B 571 I. 10 H.9. 9NMU30[ IIOKA3bIBAET, YTO OpAaUYHO-CeMelTHble OTHOIIECHVS

# Temocden. Peun. B3 1. T. 1. M., 1994. C. 438-439.
% Tam xe. C. 440.
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HNOAYVHSINCH IMYHOMY 3aKOHY Myka. «O0bsaBnenue» Kmcdena nponsso-
IWT BIIEYAT/IeHUe, YTO MOT VIMETh MeCTO CBOOOIHBIN BBIOOP NMPUMEHVIMOTO
IIpaBa, HO 9TO He TaK — OTel] HeBeCTHI TaKMM 00pa3oM (popManbHO pHU3Ha-
BaJI OpaK, U 9TO «IIpU3HaHNe 0OHAPY>KMBAJIO TaKOe paspelieHye KOHGIMKTa
3aKOHOB, KOTOpPO€ CTAaBMJIO COI03 IIOJL 3aKOH My>Ka» [Ancel B., 2008: 24].

V3BecTHO Taxxke 3aBemanue (V B. 1o H.3.), B KoTopoM Kcyrtuac (3aBe-
matesnsp), rpakaanuH CrapThl, Halen criocob 060iTH 3aKOHBI €ro ropoja,
3ampenjamomye BrageHne KanurtanaoM. Kcytmac momectun B xpame Teren,
3aIMIeHHOM HeIIPMKOCHOBEHHOCTBIO, KPYIIHYIO CYMMY JieHeT ¥ OTYeKaHVIT
Ha OpOH30BOJI IUIACTMHE 3aBellaTe/lbHble PACIOPSIKEHUsA, NpeaycMaTpu-
BalOlIVe ONpefie/ieHNe KPyra HacleJHIKOB 110 3aKOHY U pa3pelleHue CIIo-
POB MeX/y IOTeHIIVaIbHBIMY COHAc/IeHMKaMu 1o o6bruasam Teren: «Ecin
y Hero HeT fieTeil, OHU [meHbru] OYAyT MpUHAIEKATh TeM, KTO MeeT Ha
HUX IIPaBo; 0 4YeM Hapoyp, Terem pemmr B cooTBeTCTBUY C 06bI9aeM... Ecu
MeXIy HUMM eCThb CIIOPBI, Hapop, Tereu ux paspemmnT B COOTBETCTBUM € O0BI-
qaeM». Bonenspasnenue Kcytuaca ¢ mepBoro B3riAfa TakKe IPOU3BOANUT
BIIeYaT/IeHMe BbIOOpa IPUMEHNMOTO IIpaBa (professio iuris), HO, KaK MUIIET
B. AHcenb, B €0 OCHOBE JISKUT IIOCTY/IAT PaBEHCTBA KOHKYPUPYIOLIVX 3a-
KOHOB, T.e. /i[iesl O TOM, YTO II0 BOIIPOCaM Hac/lIef0OBaHMs 3aKOHbI leren u
CrapTbl 06/1a/1aI0T paBHOJ LIeHHOCTBIO, 1 HET IIPUYMHBI, KOTOpasi ObI pefi-
IHycaza NpyMeHeHVe OJHOTO B OOJIbllleil CTelleH ), YeM Apyroro. B urore 3a-
Bell[aTe/IbHBIN aKT CIIApPTAHI[A PEryIMpyeTcs TereHMiickuM npasoM [Ancel
B., 2008: 25, 26].

CaMblil M3BECTHBIN NPUMEP PAcCMOTPEHMsI B TPEYecKOM Cyfe BBIOO-
pa mpuMeHuMoro npasa — 970 «Peub mepen cynom B druHe» (Aiginetikos)
(393/390 1. 0 H.3.), COCTaBIEHHAsI M3BECTHBIM aMHCKMM pUTOpOoM Vcokpa-
ToM (436-338 IT. 10 H.3.) IS OJHON 13 CTOPOH IIpoIiecca MO HAC/TeCTBEeH-
HOMY criopy («crop 06 nmenvy Ppacunoxa»). [Ipomecc nmpoxogun B ruHe
U KacajicsA HeICTBUTeNIbHOCTH 3aBemanns Ppacuioxa, rpaxgannHa Keoca
(rme mpuMensiics 3akoH CudHoca), HOMUTUYECKOTO SMUTPAHTA, JJOMUIIVIIU-
POBAaHHOTO B JIMHE. DTO OMH 13 OYeHb HEMHOTVX CTy4aeB, KOT/ja B IpeBHe-
rpeyecKoM Cy7ie TIOHIMAeTCs KOIM3MOHHBIN BOIIPOC, B CBA3M C YeM JaHHOe
Jie/Io aKTUBHO 00Cy>kaeTcs B coBpeMenHol foktprae MYIL. K coxanennio,
0 HeM JI0 CUMX HOp MajIo M3BECTHO, MOCKO/IbKY COXPaHM/IACh TONBKO pedb
Vcokpara, 1 CyTb Ipoljecca peKOHCTPYMPYETCs Ha ee OCHOBe. MBI He 3HaeM
HY VIMEH TSDKYIUXCSI CTOPOH, HU TOTO, KTO OBbII ICTIIOM, @ KTO OTBETYMKOM,
HJI COCTaBa HaC/Ie[iICTBEHHON MacChl MJIM ee MeCTa HaxoXJeHusA. Bo3MoxxHo,
Kak cunraeT HeMenkuii yaensiii [.JO. Bonbg, npouecc nmen popmy «auanm-
Kasyin», T.e. apOUTPaKHOTO pa3dupaTeIbcTBa MeXXY PaBHBIMU IIPETEH/IeH-
TaMJ, I7e HeT HM VICTIA, HY OTBETYMKA, U PelleH)e CBOAUTCA K IIPOCTOMY
ycTaHoBeHmo 3akoHa [Wolff H., 1979: 18].
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®pacunox, uMeBIIMII B JTMHE CTaTyC MET9Ka, COCTABU/I 3aBelljaHVe B
II0/Ib3Y CBOETO JIpyTa, COPaTHNUKA U NaJIbHETO POJCTBEHHNKA, MY>Ka CeCTPBI
(Taxoke BeIxopLa ¢ Keoca 1 MeTaKa), KOTOPOTO OH K TOMY Ke YCBIHOBIII (y>Ke
NpOoKyBas B OTMHe) ¥ Ha3HAYWI B 3aBElIaHUN OIEKYHOM CBOMX CEeCTPBI U
marepu. IIpomeccyanpHblil IPOTUBHUK HacnemHuKa (VIcokpar mpousHOCUI
peub OT JInIja HaCTefIHNKA) — MY>K eIVHOKPOBHOI cecTpbl Opacmioxa, BbI-
CTYIABIINII OT ee MMeHM, rpakgannH AduH. OcrapuBanich copep)xaHme
3aBemjanusa u ¢opma ero cocrasieHus: «IIo cmoBaM MOUX IIPOTHMBHUKOB,
OHU BepsAT ToMYy, 4T0 Ppacuiox oCTaBWI 3aBelljaHue, HO CUUTAIOT, YTO OHO
COCTaBJIEHO IUIOXO ¥ HempaBuibHO»” . Kak BUMM, CIIOp OBIT CIOXKHBIM —
IIOMMMO HaC/Ie[ICTBEHHBIX BOIPOCOB (O HEJOCTOVHBIX HAC/IeTHNKAX) 3aTpa-
TMBA/IVCh U BOIIPOCHI JIEVICTBUTE/IbHOCTY YCHIHOB/ICHMSL.

B nmene 6bu10 Tpu npasomnopsaka: 1) sakoH IruHsl (lex fori, ogHOBpeMeH-
HO — lex loci actus u lex domicilii HacnemogaTena Kak HA MOMEHT COCTABJIEHNA
3aBeIlaHNs, TaK ¥ Ha MOMEHT cMepTtn), 2) 3akoH Cudnoca (lex patriae v
lex originis Hacnemomarerns), 3) 3akoH AduH (lex patriae wnu lex originis muna,
OCITapMBaBIIIETO JIeVICTBUTEIbHOCTD 3aBemanusi) [Vrellis S., 2009: 19]. Tek-
CTBI BCEX 3aKOHOB, COfiepyKaHe KOTOPBIX ObI/IO MPAKTIYECKN UIeHTUIHbIM,
Wcokpar npexcraBun cyny: «I[Ipourn MHe Terepb srMHCKuUI 3aKoH. Benb B
COOTBETCTBUM C HUM JJO/DKHO OBUIO COCTAaBUTD 3aBelljaHNe, TaK KaK 37eCh,
Ha OTUHe, MBI )XIWII, CTaB METIKaMI... BoT 1o atomy-To 3akony ®pacunox
U yChIHOBUI MeHA... Hy, a Tenepb BO3bMU y MeHs KeOCCKMIT 3aK0H. Ero Mbl
coOmofam, Koraa ObUIN MOTHOIIPABHBIMY IPaXKIaHaMI Y ce0s1 Ha POfiuHe. ..
Ecru 651 9111 miofu [1IporjeccyanibHble IPOTUBHUKY] OTKa3bIBa/INCh IPU3HATD
9TU JIBa 3aKOHA, CChIIAsICh Ha 3aKOH, IIPMHATHIN B UX rocygapcrse [Adunsl],
TO ... ¥ 9TOT 3aKOH VIM€eT TOT YK€ CMBIC]I, YTO ¥ 00a IIPeIbIYIINIX»*,

B «Peun» VIcokpar pa3MbIIUIAN, IPUMeHEH)e KaKOTO U3 3aKOHOB OyzmeT
Hayboree palyiOHATIbHBIM: ITOC/IEJHETO MeCTa >KUTEeTbCTBA YMePIIero, MecTa
VICTIOJTHEHV AL BOJIV, MeCTa IIPOVICXOXK/JeHMs HACTIeOfaTeNsl, MecTa KUTeNb-
crBa HacnenHuka [Castro L., 2000: 16]. OueBugHO, YTO HY 3aKOHBI DTMHBI, HI
3akOHbI AQ1H (KOTOpBIe /Tydlile Bcero ObUIN M3BeCTHBI VIcokpary) He comep-
KAV KaKMX-1M00 SIBHBIX MHCTPYKLMII 110 pas3pelleHNIo KOUIM3NIT 3aKOHOB
[Wolff H.J., 1979: 26]. Bo BcsikoM ciydae, 3HAMEHUTOMY PUTOPY TAKOil HOP-
MBI HallTH He Ya/lI0Ch, HO CPOPMY/IMpOBaHHASA UM IIpo6rIeMa — 3TO BBIOOP
IPUMEHVMOTO IIpaBa C MCIOIb30BaHMEM KO/UIM3MOHHOTO METOfA.

Vicokpat mpembsBIUI JOKa3aTeNbCTBA, YTO 3aBellaHue JOIyCTYMO U I0pU-
IMYECK! IeVICTBUTEIbHO B COOTBETCTBUM C 3aKOHAMM BCEX MBICTIMIMBIX I10-

7 Ucokpar. Peun. XIX. OrumHckaa peub. Available at: URL: http://simposium.ru/ru/
node/10302 (mara obparenmst: 25.06.2023)

28 Tam xe.
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JIVCOB, ¥ €ro MO3MIVs Obl/Ia HeocropyMa: «3aKOHbBI BCe Ha MO€JI CTOpPOHE. ..
VI Balll 3aKOH, IIPUHATHIN 371ech. .. ¥ 3aKoH CrdHoca, OTKyaa pofoM ObIT TOT,
KTO OCTaBWJI 3aBelljaHMe. .. Y HUX CaMIX, BO3OYAMBIINX 3Ty TsDKOY, HAa poiu-
He CYIIEeCTBYeT TAKOJl JKe 3aKOH... 3aBelljaHNe... COCTAaBIeHO B COIIACUM CO
BCEMU 3aKOHAMM... 3aKOH, NOAJEePKMBAIOLINII TaKye 3aBellaHNsA, BCe 3JIIN-
HbI HaXO[AT IPEKPACHBIM. .. XOTSI OTHOCUTEIbHO MHOTUX IPYTUX Bellleil OHN
pacxopAaTca Apyr ¢ gpyrom»¥. Ilepen cymbsammu OruHbl Vicokpar amemmmpo-
BaJI, IIPeX/ie BCETO, K X COOCTBEHHOMY 3aKOHY, TeM 00JIee 4YTO IMEHHO 3TOTO
3aKOHa, 110 er0 MHEHIIO, HACTIe[OaTeNb HO/DKeH ObIT IPU/Iep)XUBATHCS TIPU
COCTaBJICHNN 3aBelljaHns. TeM He MeHee, TOH 3aMedaHuil putopa ObUI OCTa-
TOYHO HEWTPa/IbHbIM, IOCKOJIbKY MCIIONb30BaHMe lex fori i1 Hero OTHIOND
He ObUIO CaMOOYEBUIHBIM; OJHOBPEMEHHO OH He 3HaJl HMKAKUX I0puUamde-
CKVIX IPVHIUIIOB, KOTOPbIe MOITIN ObI Tpe6OBaTh IIpUMeHEeHsI MHOCTPAaHHO-
ro mpasa [Wolff H., 1979: 26].

ITo nmoBogy TOro, MaTepuaaIbHBIM IPABOM KaKOTO MMEHHO IO/INCA I0/DKEH
PYKOBOZICTBOBATbcA Y/, Vicokpar Hudero He rooput. I1o Bepcun [L1O. Bonb-
¢a, HacTONYMBbIe APTYMEHTHI VIcoKpaTa 0 KOMIIETEHTHOCTY 3aKOHOB OTVHBI
IIOKa3bIBAIOT, YTO CY/[bJ HE TOPeN >KeTaHUeM PacIpOCTPaHUTh CUITY COO-
CTBEHHBIX 3aKOHOB Ha IHOCTPAHIIEB, HEe BaXKHO, PE3U/IEHTHI OHM MM HeT. V3
3TOTO MOXKHO CJI€NIaTh BBIBOJ], YTO B CIIOPAX C MHOCTPAHHBIM y4acTHEM CY/J| Ha
OCHOBe COOCTBEHHOT'O YCMOTPeHMsA ObUI BIIpaBe caM HATU COOTBETCTBYIO-
IYI0 HOPMY, €C/I/1 HeOOXOAVIMO BBIOPATh MEX/Iy HECKOIbKIIMY ITPABOIIOPSZ-
KaMIH, IIpe/iCTaBIeHHbIMI eMy cTopoHaMMu. IIpaBoBble OTHOLIEHMA CTOPOH
SBJIAIOTCS €AMHCTBEHHO aBTOPUTETHBIMM, C/IeOBATE/IbHO, CY/bI He 00513aHbI
IPUMEHATb COOCTBEHHOE ITPaBO, @ MOTYT 00paTUTHCA K APYTOMY IIpaBy, HaM-
6oree TecHO cBsizaHHOMY ¢ oTHOIeHMeM [Wolft H., 1979: 40, 43-44].

AHanusupys HeMHOTOYMC/IEHHbIe TAMATHUKY JJPEBHETPEYECKOro IpaBa,
HEKOTOpbIe COBPEMEHHbIE YUYeHbIe YTBEPXKJAIOT, YTO MArVCTPAThl IIPUMEHS-
NV KOJUIM3MOHHYI0 HOpMY lex loci contractus, ecnu CTOpPOHBI CIIOpa MIMeNN
PasHbBIl JOMULIMINIT MM IPOUCXOXKAeHMe. B rpedyeckoil nurtepaType BbI-
CKa3bIBaeTCA MHEHIE, YTO TAKOE PelIeHNE BBITEKATIO M3 MEXIIONNCHBIX CO-
I7TalleHN, KOTOPble aBTOMATUYECKM Jiela/lyi IPMMEHMMBIM IIPaBO MeCTa 3a-
K/II0YeHNA KOHTPAaKTa [Vrellis S., 2009: 19]; Mor IIPUMEHATHCA TAKXKe IMYHbIN
3aKOH OTBETYMKa; KOMIIETEeHIIVs, 110 00IeMy IpaBuly, IIPUHAIEKANA CYLY
ropojia NpoUCXOXKJeHNA OTBeTYNKa. Takoe pellleHNe 3aKpeIIeHO, B YaCTHO-
CTH, B JJOTOBOpAX, 3aK/TI0YEHHbIX B V B. 10 H.9. Mexny Adbunamu n Pecca-
nueit, Apunamu u Tpesenom [Ancel B., 2008: 27-28]. B TOproBbIX KOHTpak-
TaxX 4acTO CaMM CTOPOHBI OTOBapUBAIN PUCAVKINIO Y IPMMEHVMOE IIPAaBO
[Mepexxko A.A., 2006: 24]. Kpome TOro, MOYXHO IPEAIIONOXKUTD, YTO BOIIPO-

2 Tam xe.
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ChI JIMYHOTO ¥ HAC/IEACTBEHHOTO IIpaBa pellajyich M0 3aKOHY JOMULVIINSA,
TPaKIAAHCTBA VM IPOMCXOXKAEHN COOTBeTCTBYIomeir ctoponsl [Wolff H.,
1979: 26]. JoMmnHMpOBaI, IO-BUAUMOMY, lex originis, KOTOPbIV IPUMEHSICS
B JII0OBIX CIIOpAX, 3aTParyBaIOIIVX INYHBIN CTATYC.

3aBepias paccmoTpenne npobnemaruku MYII B [IpeBreit [penun, cre-
myeT cormacutbeA ¢ b. Ancenem, 4to y>xe B V-1V BB. 10 H.3. mosBnAeTca ujes,
9TO I/IA HaJjIeXKallleil OpTraHM3alyy OTHOUIEHU ¢ MHOCTPAHLIAMU CIIefyeT
yperynupoBaTb npobieMy KOHKYpUpYOIUX 3akoHoB [Ancel B., 2008: 28].
MUITI kaK 1Ie/IOCTHOTO SABJIeHMsI, KOHEYHO, HeT, HeJIb3s1 BBIABUTD KaKy0-/100
OIIpeJie/IeHHYIO0 CCTEMY pelleHNnIt, 001ye TpaBmIa VIV IIPUHIUIIBL. 3aKOHO-
matenbHO Borpocsl MUII He pernaMeHTUPYIOTCA, HO OTHOLIECHMS, BXOAAIE
B €ro IpefMeT, 3aHMMaloT O6osplnyio Hunry. Kpome Toro, rpedeckue monmcst
CYNTAIOT APYT APYyra pPaBHBIMMU U MPU3HAIOT PABHYIO IIEHHOCTh Pa3HBIX IIpa-
BOIIOPSKOB. BBUAY 9TOr0 B rpedeckoM 0OIIecTBe B K/IACCUYECKYIO SIOXY
CKJIaJIbIBAeTCsl OCO3HAHME Ha/MN4Visi KOH(IMKTOB 3aKOHOB VI HEOOXOAMMOCTI
VIMETb VHCTPYMEHTApUII UX paspelleHns; CyfeOHas IpPaKTUKA 3aIOTHSAET
JIeTa/IbHbIE JIAKYHBI ¥ BBIPAOaThIBaeT pasIiyHble KOJIVM3VOHHbBIE MTOAXOJbI
(BK/IIOYAs OTIpefie/ieHNe KOMIIETEHTHOTO 3aKOHA Ha OCHOBE Hanbosiee TeCHO
CBSAA3N).

3. ApeBHun Ernner

HenaBucTb K MHOCTpaHIIaM, OTHOLIEHVE K HUM KaK K «HEYUCTBIM» — 00-
1lee MeCTO B ICTOPUM 9TOTO TOCYAAPCTBA, OTpakeHHOe B BeTxoM 3aserTe: «...
Eruntane ne MoryT ectb ¢ EBpesamu, IOTOMY 4TO 3TO MEP30CTh 11 Ernntsan»
(beit. 43:32). B VII B. 0 H.3. B [IpeBHeM Erumnre ObI1 TOIBKO OAVH ropoy —
HaBkparuc, Kyzia 3aKOH 03BOJIA IIpMe3)KaTh MHOCTPAHLAM Ijis1 0OMeHa UX
TOBAapOB Ha €TMIETCKMe; erUIITAHe HMKOIZA He COIVIAIIa/ICh YIOTpeOnaTh
COCYJIBI TpeKa «ist o6eja, ynoTpeOIATb ero HOX M €CTh TO MsICO, KOTOpoe
6110 pe3aHo HOXoM Ipeka. Tak ErunrsaHe 4y>kmanuch MHOCTPAHIIEB, CUM-
TN MX 4eM-To HedncThIM!» [[Teporosckuii B., 1859: 11]. Opnako [IpeBHEMY
ErunTy usBecTeH MHCTUTYT rocrenpumumctaa [Llummepman M., 1924: 35], a
yke B koHIle VI B. o H.3. rpekaM B Erumnte mo3BoieHO ObIIO OTIPABIATH
6orociy>xeHye; OHY MMeTN COOCTBEHHBIX CYeN 1 CIIelMaIbHbI TPUOYHAT,
I7ie TpeyuecKie CyibM paccMaTpyBanu cropHble fena [Ileporosckmit B., 1859:
12]. Ckopee Bcero, B poljecce MPUMEHSINICh 3aKOHBI Pas3INIHbIX IPeYecKnX
IIO/TVICOB, B OCHOBHOM, AduH [Mepexko A.A., 2006: 22].

3aBoeBaHne Erunra AnekcaHapoM MaKeIOHCKIM B 3HAYUTEIbHOI CTelle-
HI IIOUIATHY/IO eTMIEeTCKUI M30/ANMOHN3M. DIUIMHUCTUYecKuit Erumner amno-
xu ITtronemees (IV-1 BB. 1o H.3.), Kak cuutaet ¢ppannysckmit aBrop H. Kape,
ABJIAAETCA B 9TOT IepUOJ, €IMHCTBEHHON B Cpeir3eMHOMOPbe TeppUTOpUEN C
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IeICTBUTENTbHO IUTIOPAINCTIYECKON IIpaBoBoli cucteMoir”’. IIpaBoBoii mo-
paIM3M CMOT YBUJIETb CBeT 0O/1arofjapsl Ype3BbIYaliHOMY pa3HOOOpas3uio Ha-
CelleHNsA — IOMMMO KOPEHHBIX XKUTeNIell TaM IPOXXMBAIN TPEKY, CUPUIALIDI,
nepcol, uypen. PopmanpHo Erumner — eamHoe rocyiapcTBo, B KOTOPOM Cy-
I[eCTBYIOT Pa3HOOOpasHble STHUYECKYIE VI PETUTMO3HBIe OOIHBI, IMEIOLIe
COOCTBEHHBIE TIPABOMOPSAKY (IPAKTUYECKY ITOTHOCTHIO IPeYecKuM ObII To-
pon Haskparuc; Anekcaugpus, [Itonemannga 1 Memduic B 0CHOBHOM ObUIN
HaceJIeHbl TpeKaMy U nyzaeAaMn). JlefiCTBYIOT eaVHbIe eTUIIeTCKIe 3aKOHbI, HO
B PaMKax OJ[HOJI 1]JapCKOJ B/IaCTV HacelleHMe MIMeeT pa3Hble NMYHble 3aKOHbBI
VI K&XK/IBIil IOfYMHAETCS 3aKOHAM CBOETO IPOUCXOK/EHV, CBOEIT OOIMHBIL.
Konnmmuanu 3aKoHOB B TaKO¥ CUTYaIVIi HEM30eKHBL.

Heo6xonuMo yu4nThIBaTh, 4YTO KOJUIM3NY 3aKOHOB B IITO/IeMeeBCKOM Erm-
Te KaueCTBEHHO OT/INMYAIOTCA KaK OT MEXXOOIIHOCTHBIX KO/UIM3UIL B IOTOCY-
OapCTBEHHDIV IIEPUOM, TaK U OT MEXKIIONMMCHBIX Ko/n3uil B [IpesHent [penym.
VI nepBOOBITHBIE OOLIVHBI, U TpedyecKue IIO/VChI BOCIPUHUMAIOT ApYyTye
aHAJIOTMYHbIe COO0OIIecTBA KaK paBHbIe ce0e, T.e. IOHMMAIOT IIeHHOCTh MHBIX
IIPABOIOPSAKOB (XOTA U PEfKO VX IIPVYMEHSIOT, OT/laBas 6e3yc/lIoBHOe IIpefi-
HouTeHue cOOCTBEHHOMY 3aKOHY). C 60/IbIIION HATSXXKOIL, HO MBI BCE XK€ MO-
»KeM TOBOPUTb, YTO TaKye KOMIM3UM O/IM3KIM K MeX/[yHAPOIHBIM (IIPOTOMEX-
nyHapopHbIM). Hudero nmoxoxero HeT B Erunte — 37ech KO/UIM3MUM 3aKOHOB
MMEIOT He MeXXIYHapO/HbIil, 3 BHYTPEHHNII MHTEepIIepCOHANbHBIN XapaKTep,
T.e. BHYTPY OJHOTO T'OCYJAPCTBEHHOIO INPaBONOPsAAKAa KOUIMAUPYIOT pas-
NMYHBbIE «MECTHbIE» PEIUTMO3HO-ITHUYECKME 3aKOHBL. CXOXYI0 CUTYaIuIo
MbI y>xe Buzenu B [lpesueM Vispaune u Vypee, B anbHeiimeM yBuaum B Pum-
ckoit Vimnepun, norom — B nepBoii nonosyHe CpeHEBEKOBbs; B COBPEMEH-
HOM Mupe nofio0HasA KapTUHa HAaO/TI0IaeTCA B CTPAHAX C MHOXKECTBEHHOCTHIO
NMYHBIX 3aKOHOB (VI3pamnb, Vinpns, VIHnoHe3us, apabckue CTpaHsl).

Ckopee Bcero, KOJUIM3MOHHbBIE BOIIPOCHI B JUIMHUCTIYeCKOM ErunTe Bo3-
HUKaJIU PEIKO U He OTIMYanach octTporoit. B wactHocty, [L10. Bonbd cunra-
€T, YTO 0COOBIX KO/UIM3MOHHBIX pobeM 3ametuth Henmb3st [Wolff H., 1979:
57]. Bo Bcex 9aTHMYECKUX OOIMHAX [IeIICTBOBA/IM COOCTBEHHBIE CY/IbI, CO3/1a-
BaeMble KaK TpeTeliCKMe U IpUMeHsABIINe CBOU Peluruo3Hble 3aKoHbl. Ko-
peHHbIe XXUTeNMN (JTAOKPUTBI — laocrites, A\dOKPITNG) ObIIN ITOACYHBI eTUIIET-
CKMM CyJjaM; TPeYecKnM CyAaM (XpemaTuctum — chrematistes, XpeUaTIOTEG)
HOZICYJHBI flefla MeXXY TPeKaMM; paBBUHCKIE CY/bl KOMIIETEHTHBI 110 CIIOPaM
MeX[y UyfeaMu. DTHUYeCKIe PeIUTMO3HbIe OOLIMHBI MMe/IN 3aMKHY ThIN Xa-
paKTep — «CMeIIaHHbIe» OpayHO-CeMelTHbIe U HaC/IeACTBEHHbIE OTHOLICHI,

% Caré N. La conception du pluralisme juridique pendant l'antiquité grecque. Available at:
URL: https://all-andorra.com/fr/la-conception-du-pluralisme-juridique-pendant-lantiquite-
grecque/ (mara obpaeHus: 25.06.2023)
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MSATKO FOBOPSI, He IIPMBETCTBOBA/INCE. [TouBa /151 KOJUIM3MIT — IIPaKTUYeCKN
TOJIBKO 00513aTe/IbCTBA U3 JOTOBOPOB I JISTIVKTOB.

Opnnako 00s13aTeNIbCTBEHHbIE OTHOILIEHNS — OCHOBHBIE B YaCTHOM IIpaBe I
camas IUIOJOPOfIHAsI NI0YBa I CIIOpoB. IIpaBOBOIT IIIOPAIM3M OTpaXKaeTcst
B cyzieOHOM opraHusanyy — B Hadase III B. mo H.3. mapp Erumnra ITTonemeit
II Ownapenpd oduimanbHO Y3aKOHMI Ayany3M CyfeOHoI cucTeMsl. [IByM oc-
HOBHBIM TpYIIIIaM Hace/ieHNst (JIAOKpUTaM ¥ rpekam) ObUIa lapoBaHa 3aKOHO-
faTenbHas IPUBUIEINA IMETb COOCTBEHHBIE CY/IbI, MIMEBIIME CTATyC TOCYAap-
CTBEHHBIX 1 IOPYC/IVIKIIMIO TTO BOIIPOCAM YaCTHOrO IpaBa. Llenb ycTaHOBIeHMIT
®unazenpda 3aKmo0Yanach B TOM, YTOObI 006€CHEYNTh KaKTOMY YelOBEKY,
UIIYIIEeMy CIIPaBeIMBOCTH, CYfieOHYIO BIacTb, KOTOpas BeJa IIPOLeCC Ha ero
POJIHOM sI3bIKe ¥ B NIPUBBIYHOI i1t Hero MaHepe. Cy/ibl TaOKPUTOB COCTOSI-
JI U3 TPEX >KPeLOB U CYAVIM Ha OCHOBE eIMIIeTCKUX 3aKOHOB. XpeMaTUCTIN
CO3/IaBa/IICh KaK B TOPOJIAX, TaK U B CEbCKVIX IIOCENIEHNX, COCTOSIIN U3 BOCh-
MU-JIeCATY Cyfielt, M30MpPaBIIMXCA 110 KPeOIIo B COOTBETCTBUY C IpeBHErpe-
4eCKOJ1 IIPaKTHKOIL; B IIPOLiecce IPUMEHIOCh TpedecKoe IpaBo’’.

Kpowme artoro, 6b1111 yupesxieHbl 0coOble CMelIaHHbIe CY/bl — KOHOMM-
knonnl (koinodikion, kowvodikiov), yromHOMOYeHHbIE pacCMaTpUBaTh Jena
MeXJy IpeNCcTaBUTENAMM PasHBIX 3THOCOB, MEXMY ITOCTOSHHBIMM >KUTe-
JISIMU CTPAHbI Y IPUE3KUMI, T.€. K UX IOPUCAVKINN OBUIM OTHECEHBI «CMe-
IIaHHble HalMOHaIbHbIe mpoiecchl» [Wolff H., 1979: 52-53]. K coxxanenuto,
00 9TUX Cy[jax MaJIo U3BECTHO: IO CYUX IIOP He YAAI0Ch YCTAaHOBUTD, KEM U B
COOTBETCTBUM C KaKMMM MeTOfjaMy O0TOOpa Ha3HAva/luCh CY[bU, SBIIICH
IV OHM TIOCTOSTHHBIMM YYPEXIEHUMY VU SIBJISUIM COOO0II JIOKaIbHOE U VIC-
KJTIOYMTe/IbHOE SIBJICHNE.

['JO. Bonbpd yTBep>kjaeT, 4TO KOMHOAVIKMOHBI IO YMOTYaHMIO IIpUMe-
Hamu lex fori, T.e. «ob1ee ernmeTckoe mpaBox»: «LJapckmit 3aKoH mpencTaB-
JIST cO00JT PeIIAIoNIyI0 HOPMY IIPU BCeX 0OCTOATENbCTBAX, HE3aBUCHMO OT
IPOVICXOXKJEHNA VM HAL[MOHA/IbHOCTY CTOPOH... TONBbKO BBMJY KOHKPETHBIX
IPaKTUIeCKNX 00CTOATENCTB (HO He B IPUHINIIE!) MHOTa MOYKHO OBIIO 06-
paTuThcs K muaHoMy 3akoHy» [Wolft H., 1979: 55-56]. VHoit mosuumm npu-
mepxuBaetcsa H. Kape, KoTopblil onaraet, YTo CMeNIaHHBIE CY[bl CTPeMM-
NHCh pa3paboTaTth 0OBEKTUBHBIE KOMIN3MOHHbIE HOPMBI, IIPUMEHUMbIE 151
olpefieleHNs TIpaBa, KOMIETEHTHOTO B JJAHHON CUTyaluu. DTO MOIJIO IIPK-
BeCT) K BeCbMa Y/IBUTEIbHBIM PELIeHNsIM: 4TO KacaeTCs JOTOBOPOB, CYAbs
CYMTAJI, 9YTO B OTCYTCTBYE TEKCTA IMEHHO SI3BIK, BBIOPAHHBIII JJIs1 COCTaBIe-
HYIS, OIIpefie/isieT IPABOIOPS0K, KOTOPOMY CTOPOHBI JO/DKHBI IIOYMHATHCS
(TaKo¥l MHMEKC, KCTATH, VICIIONb3YeTCs U B HacTosllee BpeM:)>2. [lono6HbIi

1 XpemaTucTuu ObUIM TAK)XXe JOCTYIIHBI AJIA (ppaKmiilieB 1 eBpees.

32 Caré N. La conception du pluralisme juridique pendant 'antiquité grecque....
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KpuUTepuit BbIOOpa IpaBa Mbl YBUAUM U ITO3XKe, Korja Erumer Boiifer B co-
craB Pumckoii Vimnepun.

BeposiTHO, BO BCeX €rMIETCKUX CYAax TOCIOACTBOBAI JIeKCHOPU3M, YTO
COBEpIIIEHHO eCTeCTBEHHO BBIJY HAIMYVA 00IIero rocyilapcTBEHHOTO pery-
JIMPOBAaHMA — LAPCKNX SAMKTOB, CTOABIIVX BBIIIE TOOBIX VHBIX IIPABOBBIX
YCTQHOBJIEHMIL. ITO, OFHAKO, HE MCKIII0YaeT CUTyal il BOSHUKHOBEHNA KOJI-
JM3MOHHOTO BOIIpOCA M CIIOpa O NIPUMMEHMMOM IIpaBe: KaK 10 MHUIIMATNBE
CyZell, TaK U MO IpOcbbe CTOPOH MOITIO MMETh MeCTO oOpallieHye K IHOMY
3akoHy — nm4yHOMY (lex originis) wny Mecta coBeplIieHNs akTa. Bo BcsakoM
cTy4ae, KOVHOAMKMOHBI MCIIBITBIBA/IN IIPAKTUYECKYIO TOTPEOHOCTD B HAJIM-
4y 061Iell KOIM3MOHHON METOJO/IOTUY, O YeM CBUJETEebCTBYET HEMHO-
rOYMC/IEHHbIE JOIIEeAIINe O Hac JOKyMeHThl. Tak, B. AHcenb, ccputaach Ha
M3BECTHOTO HEMEIIKOTo y4eHoro npodeccopa I. JleBanbja, MUIIET O IBYX 13-
BECTHBIX CTy4asX, KOTJja B IIpoIlecce BO3HMKAIA KO/UIM3MOHHAA IIpobieMa-
TUKa: 1) CIIOp MeXAy IByMs UYAiesIMU € IpYMeHeHueM 1paBa AQuH; 2) criop
U3 JJOTOBOpA KYIUIM-TIPOAAXKV MIIEHNIIBI, B KOTOPOM COfeprKanach mrpad-
Hasl OTOBOPKa CO CChbUIKON Ha npaBo AduH [Ancel B., 2008: 31]. Hecmorps
Ha TO, YTO HOJOOHbIe TPYAHOCTY BO3SHMKA/IN JJOBOJIBHO PEKO, OHM BCE e
IPUBJIEK/IN BHYUMaHNE 3aKOHO/ATe A,

B 1896-1907 rr. anrimiickue apxeosnoru b. Ipendenn n A. XaHT pykoBoamu-
M packonKaMy Ha Tepputopun Erunra oxono ppesnero ropoga OKCUMpUHX
(anp-BaxHaca), B pesy/nbraTe KOTOPBIX ObIIO HaiileHO IPUMEPHO HOIMUJI-
JMoHa (PParMeHToB IPeBHNUX MANMPYCOB (B 3TV MANMPYChl ObUIN 3aBEPHYTHI
MYMUM IOl ¥ )KUBOTHBIX). [Ipy packomkax kmafouia KpoKopunios (CBs-
I[eHHOE >KMBOTHOE B 9TOM pernoHe [IpesHero ErmnTa) B macTu opHOI U3
MyMMiT 6bIT OOHAPYIKeH IAINpPYC ¢ TeKcTaMu sauKToB Haps [Itonemesa VIII
OBeprera II Tpudona, npuuaThIX B 120-118 T. 10 H.9. B ofHOM U3 Hjapckux
3IMKTOB, KOTOPBIl B Hallle BpeMsA HOMy4u1 HasBaHue «O pasrpaHMYeHUN
KOMITeTeHIIVV MEXJY XpeMaTucTvsamu un naokpuramn» [Wolft H., 1979: 61],
IPEJIIChIBATIOCh, YTO BCE CIIOPHI 13 KOHTPAKTOB MEX/y TPEKaMI, IPOXK/Ba-
fomMu B Erunre, u ermnrAHamMy, ecimu OHM 3aK/IIOYEHBI B TpedecKoit popme
Y Ha IPEYECKOM A3BIKE, NO/DKHBI pacCMAaTPUBAThCA XPEMATUCTUAMM; €CIU B
ernIeTcKoi GopMe U Ha JPEBHEETUNIETCKOM (IEeMOTUYECKOM) SA3bIKE — TO
nepey JIAOKpUTaMU U B COOTBETCTBUM € 3aKOHamy Erunra [Schwind E, 1959:
104]; [Yntema H., 1953: 300].

Hayke MYII atoT TekcT cran usBected B 1940-x rr. 6;maropaps I. JleBanp-
Iy, KOTOpBI B paboTe « KOH(IMKTDI 3aKOHOB B IPEYeCKOM ¥ PUMCKOM MUpe»,
oIyO/1MMKOBaHHON B 1946 I., 06paTi1 BHUMaHNe YIeHbIX Ha LAPCKUI SAMUKT
KaK Ha COfiepyKalVil epBblii IpyMep HOPMbI O KOH(/IMKTe 3aKOHOB, COXpa-
HYBILEICA O HAIIMX JHeil. B afuKTe 6bUI yCTAaHOB/ICH IPUHIVII, COITTACHO
KOTOPOMY A3BIK JIOKYMEHTa IIPENCTaB/IAN CO0OI IOPUAVYECKNIT 37IEMEHT
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¢dbopmynel npukperienns”. Benepn 3a JleBanboM JaHHBIN TEKCT MOAPOOHO
AHA/IM3NPOBAIN MHOIMe crenuamnctel o MYII, B 9acTHOCTH, aMepUKaH-
ckuit ydeHnslit mpogeccop ®. FOHrep npuiien K BBIBOAY, YTO IE€PBbIE B MICTO-
pUM YeoBeveCcTBa 3aKOHOaTe/IbHbIE KOJIM3MOHHbIE HOPMBI ObIIN paspabo-
TaHbl B 9/uIMHUCTIYecKoM Ermmre Bo II B. o H.3. [Juenger F., 1993: 7-8].

B coBpeMeHHOII JOKTpUHE BBIJBUTAeTCS MPEIIONIOXKEHNE, YTO B IpaBe
Ipesrero Erunra snoxu IltonemeeB HanmyecTBOBaNN HACTOAILME KOTIN3U-
OHHbIE HOPMBI, XOTS U MMeBII/e MMIUTMIIUTHBIN XapaKTep, — B YaCTHOCTY,
BBIOOP s13bIKA JOTOBOPA PACCMATPUBAJICS B KaueCTBe KOJUIM3MOHHO IPUBSI3-
KU, OIIOCPEJJOBAaHHO YKAa3bIBAIOIIell IPYMEHMMOe IIPpaBo. SI3bIK JJOKyMeEHTa,
cBOOOAHO M30MpaeMblil CTOPOHAMM, BBICTYTIA/I PELIAIOIINM KPUTEPUEM /L
OIlpefieNieHNsi KOMIIeTeHTHOro 3akoHa. [To MHeHuio b. AHcens, Takoe pee-
HJle O3HayaeT IPUOPUTET BHIOOPA IpaBa B CPABHEHUM C TNYHBIM 3aKOHOM
nomkHuKa («electio iuris contre lex debitoris») [Ancel B., 2008: 31]. A.A. Me-
PEXKO fIefiaeT BBIBOJI, YTO BBIOOP sI3bIKa KOCBEHHBIM 00Pa3oM Ipefornpefe-
JISUT BBIOOP IIPaBOBOV HOPMBI I10 COOCTBEHHOMY JKETaHUIO CTOPOH, B CBA3M
C 4YeM MOYKHO YTBEpP)/IaTbh, YTO €TUIIETCKOMY IIPaBy ObII M3BECTeH IPVUHIIUIT
aBTOHOMMM BOJIU CTOPOH foroBopa [Mepexxko A.A., 2006: 23],

InuuKT «O pasrpaHNYeHNM KOMIIETEHI[UN MEXIY XpeMaTUCTUAMY 1 JIa-
OKpUTaMIM» HallelleH Ha paspelieHne KOHMINKTa IOPUCAUKIUI, a He KOH-
¢mukTa 3aKoHOB, U, 1o MHeHmIo [.JO. Bonmbda, 6b11 mpuHAT 1O cyry6o mo-
mutrdeckuM coobpakennam [Wolft H., 1979: 63-64]. B Hem 3akperisercs
Ipe3yMIILsA, BIOCAEACTBUU TOITOe BpeMs TOCIHO/CTBOBABIIAA B IIPAKTIUKe
MUII, — «kTo BBIOpas CyH, TOT BBIOpAs IpaBo». 31eCh €CTh KOCBEHHAA UM-
IUIMIUTHAsI OffHOCTOPOHHSISI KOJUIM3MOHHAs HOPMa, YCTaHAB/IMBAIOIast IPK-
MeHeH1e lex fori (KOTOpBIM B 3aBUCMMOCTY OT BUjja CyAia siBysieTcs lex originis
VICTL]A VIV OTBETYMKA). BO3MOXKHOCTD IpuberaTb K MHOMY 3aKOHY 3 TEeKCTa
9MVIKTA BBIBECTM 3aTPyAHUTENbHO. OHAKO A3BIK JOTOBOpPA CTOPOHBI BBIOVI-
paOT caMy IO COIVIAIICHNIO MeX/y co00il, IIpefonpenenas TakiuM 06pasoM
KaK I0PUCAMKIVIO, TaK ¥ KOMIIETEHTHBI 3aKOH. O4YeHb-04eHb KOCBEHHO, HO
B 9TOM MOXXHO YCMOTPETb aBTOHOMUIO BOJIM, IIPABJia, OTPAHNYEHHYIO BBIOO-
POM OJHOTO 13 ABYX TMYHBIX 3aKOHOB. VICXOiA M3 9TOT0, KOPPEKTHBIM SBJIA-
eTCsl BBIBOJI, COMUAapHsiit ¢ mosuuysivu FOHrepa, AHcens u Mepexko — B

* Lewald H. Conflits de lois dans le monde grec et romain. ITut. mo: Freu C. Commu-
niquer l'accord: réflexions juridiques romaines et pratiques provinciales concernant Iétablis-
sement des contrats et accords commerciaux dans un Empire plurilingue. 2015. Available at:
URL: https://books.openedition.org/cths/1215 (gara o6pamenmst: 25.06.2023)

* I10. Bonbg mpupepxuBaeTcss MPOTUBOMOIOXKHON MOSULIMU: C €r0 TOYKM 3pEHUs,
TEKCT 9[MIKTa He IO03BOJIAET YTBEPXK/aTh, YTO 3aKOHOJATENb Me/ B BUAY BBIOODP 3aKOHa I10
COOCTBEHHOMY Xe/TaHMIo CTOpOoH. CKOpee, pedb MAeT TOMBKO O MIPUMEHEHWUN JIMIHOTO 3aKO0-
Ha. Cm.: [Wolff H., 1979: 62].
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3aKOHOJJaTe/IbCTBE S/UIMHUCTMYECKOro Ermmnra sakpervieHa MMIUIMIUTHASA
a7IbT€PHATMBHO-AVICIIO3UTUBHAA KOJIM3MIOHHAA HOPMA.

[lepBoe B mcTopuy 3aKOHOZATENIbHOE 3aKpeIUIeHVe KO/UIM3MOHHON HOP-
MBI — Ype3BBIYAITHO Ba)KHasA Bexa B uctopyy popmuposanus MYIL. 3navenne
apukrTa [Itonemes VIII OBeprera II B 9TOM OTHOLIEHNM HEBO3MOXKHO IIepeo-
LIEHUTD: 3TO CaMblil PaHHUII 110 BPEMEHY M3BECTHBIN HaM TEKCT, OfTHO3HAYHO
Kacarouuiics npo6mem MYII 1 ncxopsmmit OT BEPXOBHOI TOCYAAPCTBEHHO
BJIACTI®; 10 ero OOHapY>KeHNUs ObUIM M3BECTHBI TOIBKO MaJIOUYVC/ICHHbIE CY-
IeOHbIe pellleHNs 1 KOCBeHHbIe YKa3aHMs OT/e/TbHBIX MEKIO/IVICHBIX JOTOBO-
poB, 3arparusaoiue Bornpocsl MYIIL. OgHako, Kak cIpaBefIMBO yKa3blBaeT
aMepMKaHCKUiT ydeHblil mpodeccop X. VHTeMa, Helmb3sA yTBEPXK/aTh, YTO B
Erunre 6bU1 IpUHAT KapAMHAIBHBIN IPYHLMI KOJUTM3UY 3aKOHOB — IIpMMe-
HEHJEe MHOCTPAaHHOIO IIpaBa. [IpeBHeernneTcKye paByuIa TOMbKO TOTOBU/IN
IIOYBY /IS TYMaHUTAPHOTO Iporpecca 1 GOpMYIMPOBKM ABYX MJEIL: 0COOBII
HOPSIZIOK BbIOOpaA MpaBa, MIPUMEHMMOr0 K MHOCTPAHI[AM, U Ha/ln4le Crerya-
JIM3VPOBAHHBIX CYHOB JyIA MHOCTpaHLeB [ Yntema H., 1953: 300-301].

3akJiloyeHue

Bce nccneposarenu ncropun MYII egnHOAYIIHO yKa3bIBaIOT, YTO B pac-
HOPsDKEHUY COBPEMEHHOJ HAayKU COBCEM HEMHOIO JNOKYMEHTOB M CBUJie-
Te/TbCTB, IOATBEP>KAAIOIIMX CYIIeCTBOBaHNE KOHQIMKTOB 3aKOHOB 1 IIPaBU/I
UX paspeuieHus B [JpesHeM mupe. Mbl pacronaraeM TOIbKO €AMHUYHBIMU
OAaHHBIMM, MMEKOUIVIMK IIPY 3TOM XaoTM4HbI XapakTrep. MYII [IpeBHero
MUpa IpefCcTaBysieT co60I KOIEKIMIO OTAE/MbHBIX Ka3yCoB, KOIfa MeX/Y-
HAapOJHBII XapakKTep CIopa ObUI OYeBMJEH M HPUCYTCTBOBAJI SIBHBI MHO-
cTpaHHbI 3neMeHT. MYII fpeBHOCT — 3TO «3NMM30AMYECKOEe MEXIYHAPOS -
HOE YaCTHOE IPaBO», €r0 IIPEbICTOPUS U «IIPEFOKTPUHAIbHBIN» IePIOT, €ro
pasButus [Ancel B, 2008: 17-18, 44]. OrpaHudeHHOe KOMMYECTBO HAHHBIX
He II03BOJIAET CeNaTh OOIeTeOpeTNYecKNX BBIBOJIOB, BHICTPOUTH OOIIYIO
JIVIHVIO SBOJTIOLMY ITPaBMJI BBIOOPA IPUMEHMMOrO IpaBa B TOT nepuogp. Kpo-
Me TOT0, HeOOXOAVIMO YYUTBIBATh, YTO «IIPABOBbIE TPALUIVIN I'PEKOB, €THII-
TsAH, €BPEEB... He OTIMYAJIVCh COBEPUIEHCTBOM OPUNYECKUX KOHCTPYKLIMIA
¥ I1y6MHOIT Hay4uHOII paspabotkn» [[Joxzes [1.B., 2023: 13].

V3BecTHbII1 HeMenknmit yueHblit mpodeccop K. JIumiureitn nmucai, 4To nc-
cnemoBaHye QakTa, cylectsoBamu nmu Hopmbl MYII B IpeBHUX IPaBOBBIX
CUCTeMaX, He SBIAETCS HUM HeOOXONMMBIM, HIU MOe3HbIM. JlaXke ecmu OHU

» IlatukHKMe Momncess — 9T0, KOHEYHO, IIMCAHbIIT 3aKOH, I OH HAMHOTO CTapIlle 9UKTa
ITronemes Tpudona. Ognako B Tope HeT MPAMBIX U OJHO3HAYHBIX YKa3aHWIT O pasrpaHude-
HUV FOPUCAMKIUIN ¥ BBIOOPE SI3BIKA JIOTOBOPA, OIPee/IIOIero IpMMeHMOoe IIPaBo.
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IeVICTBUTEIBHO CYIIeCTBOBA/IN, 9TV HOPMBI OIPefie/IeHHO He MOBJIVSIN Ha
COBpeMeHHYI0 oTpacib mpasa [Lipstein K., 1981: 3]. [laHHbIIT BBIBOZ, HecIIpa-
BeIVB — O4Y€Hb Ba)KHO He IIpeyMeHbIIaTh cTeneHb passutusa MYII B [Ipes-
HeM Mupe [Mills A., 2006: 5], TOCKONIBKY VIMEHHO aHTUYHbIe 1 OubIerickme
HIO/IXOZIbI CTA/IV BIIOCTIEACTBUY VHTEIEKTYabHBIM YHIAMEHTOM IS CO3-
IaHuA nepBoit Hay4Hou JoKTpuHbl MYII — Teopun craryTos.

Yxe B [IpeBHEM Mupe Mbl MO>KeM YBU/ETb OYAYIIYIO KIACCUYECKYI0 KOH-
crpykuyio MYIT — ero «6onblIyio dyepernaxy, Ha CIlHe KOTOPOJ CTOAT TP
KuTa»**: yepernaxa (IepBOOCHOBA) — 3TO lex fori (3aKOH CTpaHBI Cyfa), TpU
KuTa (KOTOpBIe BIIOCTECTBUY OYAYT BBIfIeJIEHBI KaK IIPOSABICHNA NHOCTPaH-
HOTO 97IeMEeHTa) — 3TO JIMYHBIN 3aKOH (lex personalis), 3aKOH MecTa HaXOX-
menus Bemn (lex rei sitae) u 3akoH MecTa coBepiueHus axkta (lex loci actus).
K Tpem KuTaMm «HOAIUIBIBAET» YE€TBEPTHI: BHIOOP MPABO CTOPOHAMMU OTHO-
menus (lex voluntatis), aBTOHOMUSA BO/IV CTOPOH — JIPEBHMII IPVHIINIL, B CO-
OTBETCTBUM C KOTOPBIM «HaMePEHIIE [JOTOBAPUBAIINXCS CTOPOH, SIBHOE WITN
HesIBHOE, SIBJISIETCSI UCTOYHMKOM TIpaBa» [Yntema H., 1966: 16].
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