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AHHOTaAUMSA

Knayayna rebus sic stantibus n3eecTtHa B TEOpUN MEXAYHAPOAHOIro Npasa 1 N03BONSET CTO-
POHaM cornaweHuns OTOWTU OT NX 00A3aTENLCTB B CTpOro onpeaesieHHbIX 06CTOATENbCTBAX.
BonblUIMHCTBO MccnenoBaTtener paccMaTpyBaeT AaHHYKO Kiay3yaly B OCHOBHOM B npase
MeXAyHapOoOHbIX AOrOBOPOB U rpaxaaHCKOM npase. MpUMeHUTENbHO K MeXayHapoaHbIM
o0Obl4agM O ee PO penkKo MOXHO yCbllaTb B AOKTPUHE MEXAYHAPOAHOro npasa. BmecTec
TeM KnayayJia 3aHMMaeT BaXXHOe MeCTO B rNnpaBe MeXXAyHapOoaHbIX obOblyaeB. 1o MHeHuIo aB-
TOopa, cnegyeTt NpuaepXuBaTbCs NoAxXoaa, CornacHo KOTopomy clausula rebus sic stantibus
ABIgeTCAa NpUHUMNOM rnpasa 06LLI,I/IM KakK OJid BHYTPUrocygapCTBEeHHOro, Tak 1 gjsa Mexay-
HapoaHoro npaea. Nog Bo3aencTBMeM BEHCKMX KOHBEHLMIA, MOCBSALLLEHHbIX MPaBy Mexay-
HapOAHbIX JOrOBOPOB, B pe3ysibTaTe NoJlyBEKOBOM MPaKTUKN NPUMEHEHUS UX MOJIOXEHWN K
3TOl Knay3yfie AaHHbIN NPUHLMMN Halen OTpaxeHne B 0ObIMHOM HOPME MeXAyHapOaHOro
npaea, obLuei onga npasa MexayHapoAHbIX JOrOBOPOB M NMpaBa MeXayHapoaHbIX 0OblYaeB.
CooTBeTcTBYIOLLAs creumanbHas 0bblyHas HOpMa MeXAyHapoAHOro npasa 06 ykasaHHOM
Knay3syse NPUMEHUTENBHO K MeXAyHapOoaHbIM 00bl4asiM K HACTOSALLLEMY BPEMEHUN He chop-
MupoBanacb. B npakTuke MexXrocyaapCTBEHHbIX OTHOLLEHW HEOOXOAMMO MCMOMb30BaTb
006LLyto 0ObIYHYIO HOPMY MEXAYHAPOAHOro nNpaBa OTHOCUTENbHO AaHHOW Knay3ysbl C y4e-
TOM OCOGeHHOCTeﬁ, XapakTepHbIX Ana MmexayHapoaHoro 00bl4aga. K OCHOBHbIM OCOOEHHO-
CTIM KOPEHHOIO U3MEHEHUSI 0OCTOATENBLCTB, COCTABASAOLLMX OCHOBAHME COrflacusi CTOPOH
Ha 065913aTeNbHOCTbL MeXAyHapoAHOr0 0Oblyas, NO3BOJISIOLLENO CTOPOHAM OTOMTM OT CBOUX
0693aTeNbCTB, MOXHO OTHECTU: UCKTIOUYNTESIbHBIA N 0OBLEKTUBHBIN XapakTep Taknx 06CTo-
ATENbCTB; BO3HMKAOLWEE B XO4E TakMxX M3MEHEHWI NMPOTUBOPEYME MeXAY NPakTUKON, ne-
Xallen B OCHOBE MeXayHapoaHoro obblyasi, 1 3aKkOHOMEPHOCTSAMN OBLLLECTBEHHOIO pa3Bu-
TNA, I'IOTpe6HOCT9|MI/I Pa3BUTUA MEXToCcyOapCTBEHHbIX OTHOLIJeHI/II7I, O6LLI,I/IMI/I nHTepecamm
rocygapcTB. K OCHOBHbIM nocnenocTBUAM NM3MeEHeHUA OGCTOFlTerIbCTB, KOTOPbIE KOPEHHbIM
ob6pa3om MeHsI0T chepy AencTBmsa 0693aTeNbCTB Mo MeXayHapoaHOMY 00blvalo, BCe eLle
noanexawunx BbIMOJIHEHNIO, MOXXHO OTHECTU. NCHE3HOBEHME T HEBO3MOXXHOCTbL OCYLLEeCT-
BJIEHUS LLENN, OOCTUXEHME KOTOPOI CTOPOHbLI UMENN B BUAY, BCTynas B COOTBETCTBYIOLLME
NpPaBOOTHOLUEHUS; HeonpaBAaHHbIe 0OPEMEHEHMSs], Ha KOTOPble CTOPOHA, CBSAI3aHHas MeX-
AYyHapOAHbIM OGbI‘-IaeM, He pacCyuTbiBasna, Npn3HaBad COOTBeTCTByiOLLI,I/II7I Me)K)J,yHapO)J,Hblf/'l
obblyal (BKIIOYas BOSHUKHOBEHME YrPO3bl XXM3HEHHO BAaXHbIM MHTEPECAM 3TOW CTOPOHBDI).
OTOT noaxon, LenecoobpasHo MCMosib30BaTh NPY TOIKOBAHUN U MPUMEHEHUN 06LLeli 06bIY-
HOWM HOPMbI MEXAYHapPOAHOI0 NpaBa NPUMEHUTENIBHO K MEXAYyHapOHbIM 0ObIHasAM.
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KnwoueBblie cnosa

MeXAyHapogHoe npaBo, rebus sic stantibus, NCTOYHUKN MEXOYHAPOAHOro rnpasa, Mexay-
HapOAHbIN 0OblYali, NPaBO MeXAyHapOoaHbIX 0OblYaeB, MexayHapoaHas npakTuka.

Ans uutnposanusa: Pomawes KO.C. Knayayna rebus sic stantibus B npaBe MexayHapOAHbIX
ob6bivaes // Mpago. XypHan Beicwiel wkonbl akoHoMuku. 2020. N2 4. C. 194-215.

YAK: 341 DOI: 10.17323/2072-8166.2020.4.194.215

BBepneHue

Kraysyna rebus sic stantibus u3BecTHa B Teopuy MeX/YHapOJHOTO IIpaBa U
IIMPOKO MCIIONIb3YeTCs B MEX/AYHApPOJHOM IIpaBe M IpakHaHCKOM mpase. Kak
TBEP/0 YCTAHOBUBIIIEECs [IPABIU/IO OHA IIPUCYIIA IPABY MEXAYHAPOIHBIX TOTOBO-
poB. BmecTe ¢ TeM 0 po/u K/1ay3y/ibl B MeX/YHAPOJHOM OOBIYHOM IIpaBe MOKHO
ycnpimath pepko [Kolb R., 2011: 711-718]. TocygapcTba Takke cTapaioTca usbe-
raTh 3asB/IeHNIT 00 MICIIONb30BAHMY K/Iay3y/bl rebus sic stantibus nmpumennrens-
HO K MeX/[yHapOIHbIM 00br4asM. IIpexye Bcero aTo 00yc/l0BIEHO OTCYTCTBUEM
COOTBETCTBYIOIElT IPAKTUKY, HEJJOCTATOYHON pa3pabOTaHHOCTBIO HAHHOI IPO-
071eMbl B JOKTPMHE IIpaBa MEeXYHAPOIHBIX OOBIYAEB.

BBupy aTOro BCTAlOT KaK TEOPETHYECKUI, TaK U IPAKTUYECKUIT BOIIPOCHI,
MOXXET /Il KOPEeHHOe VI3MeHeHNe 00CTOATe/IbCTB, NPV KOTOPBIX BO3HUK JTaHHBIN
MeX/IYHapOJHBII 00bIYali, SIBIATHCS OCHOBAHMEM HEBbIIIOTHEHVSI MeKIYHAPO-
HBIX 00s3aTe/IbCTB TOCYAAPCTBAMY VIM VHBIMU CyObeKTaMM MEeXIYHapOZHOTO
IIpaBa, pacCMaTPMBAIOLIVMMY paHee MeKIyHapOJHBI 0ObIYail B KauecTBe IPaBo-
BOJI HOPMBI? 3/1eCh BaXKHO OIIPefie/INTh KPUTEpu, 03BOJIAIOLINE OL[eHUTh BO3-
HMKHOBEHIE TaKOJ CUTYalLluy, a TAKXKe BO3MO>KHOCTD VICIIOIb30BaHMA KIIay3YIIbl
rebus sic stantibus cy6bexToM MexxpyHapogHoro npasa. Heobxopmmo taxoke ore-
HUTD NPOMCXOJSAIIYE B MYpe M3MEHEHNs C OPUANIECKOI Touky 3peHus. [Toaro-
My paccMOTpeHMe IPOo6/IeMbl BO3MOXHOCTU IPYMEHeHUs JAHHON K/Iay3ybl K
IIPaBOOTHOIIECHNAM, YCTAHOBIEHHBIM MEXIYHapOAHBIMYU 00BIYasMM, BBIACHEHVIE
ee CYLIHOCTM ¥ MeCTa B IIpaBe MeX/JYHapPO/JHBIX 00bIUAEB, €€ IPABOBOI IIPUPOJIbI
Ha OCHOBE NCITIO/Ib30BaHMsI OOIIeHayYHBIX (MCTOPUIECKIIT, TOTUIECKIIT, aHAJIO-
TUA) M 9aCTHO-HAYYHBIX ((POpMaTbHO-IOPUANYECKUIT U CPaBHUTEIbHO-IIPABO-
BOJT) METOZIOB MCCTIEMIOBAHS AB/ISIETCS METOHO0IOTMYECK OTIPaBAHHBIM Y TIpe]i-
CTaBJIsIeT MHTEPEC /ISl OCMBICTIEHSI B HayKe MEeXX/[YHapOLHOTO IpaBa. 1o Oyzer
crroco6cTBOBaTh 607Iee 3PPEKTUBHOMY UCIIOIb30BAHNIO K/IAy3y/Ibl i HOPM, CBS-
3aHHBIX C Hell, B IPAKTIKe MeXTIOCY/JapCTBEHHBIX OTHOLIEHUIL.
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1. Knaysyna rebus sic stantibus
KaK OOLWMi NpuHUMN NnpaBa

Kiaysyra rebus sic stantibus o HemsmeHHOCTM 06cTOATENbCTB (/1aT. clausula
rebus sic stantibus, 6ykBanbHO — OroBOpKa 0 Belljax, OCTAIOLIVXCS B TOM >Ke I10-
JIOXKEHNM) ABJIAETCS JPEBHENIINMM IIPAaBOBBIM IPUHLNIIOM ¥ IPUMEHUTETbHO
K 00IIeMy MeX/yHapOZHOMY IIpaBy IO3BOJISIET TOCYApCTBaM OTOMTY OT IIO-
JIO>KEHUI MeXXIYHapOJHOTo IpaBa Nnpy (yHJaMeHTaTbHbBIX M3MEHEHNAX 00CTO-
ATE/IbCTB, KOTOpbIE NPMBEIN K IIE€PBOHAYATBHOMY IIPaBOBOMY 00s3aTebCTBY
[Fon V., Parisi F., 2009: 292].

[TosBnenne kmaysynsl rebus sic stantibus B JlpeBHeM Pume cBsA3aHO ¢ Mupo-
BO33peHNeM cronnmsma. IIpakTuka ee npuMeHeHMA MOMy4YnIa ajbHeliIee pas-
BUTIE B €BPOIENCKUX rocymapcrBax B XV-XVI Bekax, B 4aCTHOCTH, B TpaK/jaH-
ckoM npase benbrun, l'epmannmy, Vicnanun, Vramun, @panuym n Hlseiinapumn.
B HacTros1ee BpeMsa K1ay3y/ia KaK IPUHINII IpaBa IPOYHO YTBEPANU/IACH B IIpaBe
OOIBIIMHCTBA TOCYJApCTB MMpa M HAIIa OTpaKeHMe B MeXKIYHapOJHOM IIpaBe,
YTO IO3BOIMJIO €e OTHECTY K OOLIVIM IPVMHIMIIAM IIpaBa.

PackppITHIO CYyIIHOCTY OOIIMX IPUHIUIIOB IIpaBa 60/IblI0e BHUMaHME Y-
et Komuccusa mexpyHapogHoro npasa (manee — KMII). B 2018 r. Ha cBoeit 70-11
ceccuy Komuccns nmocTaHoOBWIa BK/TIOYUTD B IPOrpaMMy paboTsl Temy «O61ue
IPMHIVIBI TpaBa» ¥ HasHaunTh M. Backeca-Bepmyzeca crienyanbHbIM JOK/IA/I-
KoM 1o Heit'. [lepBbiit ero goknaz coctosiics B 2019 r. Ha 71-11 ceccunm KMIT2
B wactHOCTM, MM 6BUIO IOZYEPKHYTO, YTO OOIVe IPUHIUIIBI IIpaBa VICTOpUYe-
CKI B 3HAUNUTE/IbHOI CTEIIeHV BBITEKAIOT M3 HAlIVIOHAJIbHBIX IIPABOBBIX CUCTEM U
PUMCKOTO IIpaBa ¥ MPUMEHAIOTCA TONbKO KOT/ja KaKoii-11bo BOIIPOC He peryu-
pyeTcs ApyrMMU MCTOYHMKaMM Ipasa’. JloKIauuK cocacs Ha MXPOKO Pacipo-
CTpaHeHHOe MHEHNe O TOM, YTO OOIiye IPUHIUIIBI TpaBa SABJISIIOTCS JOMOTHM-
Te/IbHBIM MCTOYHMKOM MEXJYHapPOJHOTO IpaBa B TOM CMBbICIIE, YTO OHM CITy>KaT
I/ 3alI0/IHEHMA JIaKyH B MEXXIYHapOIZHO-IIPAaBOBBIX HOPMaX, OCHOBAHHBIX Ha
JIOTOBOpPAX 11 00BIYASIX; OHM CITY>KAT He TOJIBKO IPSIMBIM MICTOYHVKOM IIpaB 1 00-
3aHHOCTEN, HO U CPEJCTBOM TOJIKOBAHMA APYTUMX HOPM MEXIYHapOJHOTO IIpa-
Ba, MHCTPYMEHTOM yCUJIeHNA IIPaBOBOI apryMeHTauny. OH TakyKe OTMETUII, 4YTO
VHOT/ZIa IM OTBOAUTCA 60J1ee abCTpaKTHAA POJIb, 3aK/TI0YAIOIASCA B TOM, YTO OHM
JIeXKaT B OCHOBE MEXXYHapOJHO-IIPaBOBON CUCTEMBI U/ CITY>KAT YKPEIUIEHUIO €€
cucreMHoro xapakrepa’. CormacHo nosuiuu wienoB KMII, cymectByer pasmm-

! Cm.: Tox. OOH, A/72/10, 1. 267.
2 Cm.: Tox. OOH, A/CN.4/732.
* Cm.: Tox. OOH, A/74/10. C. 399.

* KoMuccnsa MexxmyHapogHOro mpasa. 72-s ceccus. JKenesa, 29.06.2020-07.08.2020. O6mine
npyHUMIB HpaBa Memopannym Cekperapnara (A/CN.4/742. C. 3).
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qyie MeX/y 0OIIVMI IPUHIUIIAMI TIPaBa 1 OOBIYHBIM MEXX/[YHAPOLHBIM IIPABOM,
KOTOpBIe OHM PacCMAaTPMBAIOT KaK /iBa MICTOUHVKA VM Pa3/IN4aloT, HAIlpuMep, 0
IPOLIECCY UX MOSABIEHNSA U YCTIOBUAM, KOTOPBIM OHY IO/DKHBI COOTBETCTBOBATD’.
ITo muenuio M.A. Koporea, mpuHIuI kaaysynsl rebus sic stantibus egyaoo-
Opa3HO IpHCyI] 6ONBIINHCTBY COBPEMEHHBIX HAIMIOHA/TbHBIX IIPABOIOPALKOB U
IPUMEHUTEIBHO K MeXX/YHAPOJHOMY IIPAaBy MOXKET pacCMaTpMUBAThCs KaK 0O
IPVMHLMII ITpaBa. [JomyCcTUMOCTh pacCMOTpeHNA KIay3yibl rebus sic stantibus kak
oblrero MpyHINIA IIpaBa OH OOYCIaBIMBaeT CAEAYIOLIVMI apTyMEeHTaMI: B CO-
BPEMEHHBIX HAl[MOHAJIbHBIX IIPABOBBIX CHCTEMaX HET HOPMBbI, B KOTOPOII IIPUH-
LTI HeM3MEHHOCTY 00CTOATe/IbCTB OBI ObI 3aKperieH OykBanbHO. TeM He MeHee,
JQHHBIV IPYHIINII I3BECTEH STUM IIPaBOBBIM CCTeMaM KaK BBIpaXKeHIE 3aBICH-
MOCTH CyIIeCTBOBAHMA JOTOBOPA OT OTHOIIEHMA K HEMY CTOPOHBI, IIOCYMTABIIIEN,
4TO BC/IE[ICTBYE M3MEHEHMs 00CTOATENbCTB €T0 Ja/IbHelIIIIee IefiCTBIe BO3/IaraeT
Ha Hee HeOIIpaBJaHHble OOpeMeHeHMs], Ha KOTOpble OHA He PacCYMTHIBAJIA, 3a-
K/II0Yasi COOTBETCTBYIOLIYIO cAenky. IIpyHunmn rebus sic stantibus Tonkyercs B Ha-
IIVIOHAJIbBHOM IIpaBe eAMHO00Pa3HO; OH IIpefipeliaeT CyIeCTBOBaHMe CaMUX 9THX
IIPAaBOIIOPSIKOB, IIOCKO/IBbKY OCHOBBIBAETCS, IIOMMMO OOIIIETO /I BCeX Havdasaa
CIIpaBe/IMBOCTY, Ha aKTOpe BpeMeHM, OIpefie/iAsA IpaBOBbIe IOCTeCTBIA (ak-
TUYECKVX ISMEHEHUI: HUYTO He IIPeNATCTBYeT Kiay3ye rebus sic stantibus 6b1Tb
JICITOJIb30BAHHOJ B OTHOLIEHUAX MeXXAy rocymapcrsamu. M.A. Kopornes dpopmy-
NMpYeT oIpezie/ieHe Kaaysybl rebus sic stantibus kak obuiero npyHIuIa npasa
B C/IefyIollleM Byje: mobas U3 CTOPOH, HECYIIMX B OTHOLICHMM JPYT Apyra He-
KOTOpbIe VI3HAYa/IbHO JIeJICTBUTE/IbHBIE 0053aTe/IbCTBA, IPABOMOYHA OTKA3AThCsA
OT UX JIa/IbHENIIero UCIIOTHEHM, eC/I COYTeT, YTO HAINIIO MCYe3HOBEHMEe MIN
HEBO3MO>XHOCTb OCYIIECTB/ICHUA TOVI Lie/IV, JOCTV>KEHMe KOTOPOIl OHA MMesla B
BIZLY, BCTYTIas B COOTBETCTBYIoMLIVe TpaBooTHOIIeHNs [Kopores M.A., 1996: 5].
OCHOBBIBasACh Ha PACIPOCTPAHEHHON B JOKTPVMHE MEXAYHApPOJHOTO IIpaBa
HO3MIMY, YTO OOIIMe IPUHINIIBI IIPaBa B 3aBUCKMOCTHU OT MX IIPOVICXOXK/ICHUA
HOZIpa3e/sI0TCA Ha ABe KaTeropuy (001ye IPYHLMIBI IIPaBa, BHITEKAOIINE 13
HallMOHA/IbHBIX IIPABOBBIX CHCTEM, U OOIIMe MPUHINIILI IpaBa, CPOPMUPOBAB-
myecs B paMKaX MeXIyHapOJHOI IPaBOBOI CUCTEMBI®), MOXKHO CJie/IaTh BBIBOJ,
4TO NPMHLMI KIay3ynbl rebus sic stantibus oTHOCHTCA K MepBOI U3 ITUX KaTe-
ropuii. BO3HUKHYB Ha Hal[MOHAJIbHOM YPOBHe, K/Iay3y/Ia TPAaHCIIOHMPOBA/Iach Ha
MeXIYHapOJHBIl YPOBEHb, B MEX/[yHAPOJHOE IIPaBO, CTaB OOIIMM IIPVHINIIOM
IpaBa /I STUX IIPaBOBBIX cuCTeM. [Ipy 3TOM, HeCMOTpS Ha pa3HOe OTHOLIEHNe
B IIPaBOBOII HayKe K IIPUpOje 0OMMX IPVHLUIIOB IIpaBa, pa3IyHble TOYKH 3pe-
HYISL — SBJIAIOTCA /1M TaKye IPVHIUIIBI CAMOCTOSATEIbHBIMI MICTOYHMKAMIY IIpaBa
VIV HET, MOTYT /I OHY HaXO[VTDb OTPa’keHe B MEKIyHaPOIHBIX JOTOBOPAX M/IN

> Cwm.: [lox. OOH, A/74/10. C. 398, 399.
¢ Cm.: [lox. OOH, A/74/10. C. 401.
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06blyasix, IpaBoBasi CYLHOCTD NpyHIMIa rebus sic stantibus, ero o6uHOCTD /15
HallIOHA/IbHBIX ¥ MEXIYHAapOMHO-IIPABOBBIX CHUCTEM, II0 HalleMy MHEHUIO, He
MEHSEeTCA.

B ocnoBe kmaysynbl rebus sic stantibus, ABnAomeiica oO6IM TPMHLIMIIOM
IIpaBa, OOLIVIM JJIA ITpaBa MeXX/JyHapOJHBIX JIOTOBOPOB U ITpaBa Me>XXYHaPOIHbIX
06bIyaeB, IPaXKJAaHCKOTO ITIPaBa, JIEXUT TEOPVs COITIACOBAHMS BOJIb CYO'bEKTOB
npasa. CoracHO 3TOJ TEOPUY, HOPMBI MEXXIYHAPOJHOIO IIpaBa — UJIET /I peYb O
HOpMaXx JJOTOBOPHBIX M/IV OOBIYHBIX — CO3/AI0TCS Ha OCHOBE COITIALIEHN MEXY
roCyflapcTBaMy, KOTOpOe BO3HUKAET B pe3y/IbTaTe COIIacoBaHMA UX Bo/ib. Cora-
COBaHMe BOJIb FOCY/IAPCTB KacaeTCs KaK COJIeP>KaHMA COOTBETCTBYIOLETO NPaBM-
JIa TIOBEJIeHNs1, TaK VI MPU3HAHMA €ro B KauyecTBe paBoBoit HOpMsI [/lesuH [I.5.,
1974: 25]. JlaHHas Teopus MOTyYNIa IIPOKOE PacIpOCTPaHEHNE B POCCHUIICKOT,
a paHee — COBETCKOJI HOKTpMHe MexXAayHapopHoro mpasa [Tynkun I'J1., 2000:
398]; [Manmnenko I'.M., 1998: 192]. [Toummanue kaysynsl rebus sic stantibus,
ee peal3anysi B Pa3/IMYHBIX 001aCTAX IIPaBa, JO/DKHBI OCYIIeCTBIAThCA mutatis
mutandis’ ¢ yaeTom ux cnennduky u o0IUX YepT.

2. Knay3ayna rebus sic stantibus
B MeXAYHapoAHOM npase

B moxTpuHe Me>XXIyHapOLHOTO IpaBa Kiaysyia rebus sic stantibus crana ymo-
MIHATbCA MPUMEHUTENIBHO K IPAaBYy MEXYHAPOJAHbIX JOTOBOPOB, COCTOSBILETO
paHee B OCHOBHOM 13 OOBIYHBIX HOPM MeXXayHapopHoro npasa. M.A. Kopores
IpUILeS K BBIBOAY, YTO IPUMEHNUTEIBHO K 9TON 00/1acTi MEXAYHAPOJHOTO IIpa-
Ba MPAaKTMKa FOCY/IapCTB, CChIIABIINXCA IIPU OTKa3e OT IOTOBOPA Ha MI3MEHEHNe
06CTOATENbCTB, CYIeCTBOBABLINX PV €r0 3aK/TI0YeHNM, IpUBeia K BOSHUKHO-
BEHII0 OOBIYHOI HOPMBI MEX/[YHapPOJHOTO IIPaBa, B KOTOPOII Halll/Ia OTpaXkeHye
K1aysyna rebus sic stantibus. ITo ero MHeHMIO, 9Ta HOpMa C/IOKMIACH [TTABHBIM
06pa3oM B IpPaKTMKe FOCYAAPCTB KOHTVHEHTAIbHON CUCTEMBI IIpaBa, BOIUIOTUB
VX TPaAMLVIOHHBIN IOAXOJ K K/Iay3ylle, M CBOAUTCA K CIeAyIolLeMy: mobas u3
CTOPOH MEX/yHapOJHOTO JIOrOBOPa IIPaBOMOYHA OTKa3aTbCA OT €ro JajbHeli-
IIIETO VICIIONTHEHS, €CTIVI BCTIeICTBYIe MI3MEHEHN A 00CTaHOBKY, CYLIeCTBOBABIIEN
BO BpeMsI 3aK/II0UEHNS JOTOBOPA, COYTET, YTO HA/IUIIO MCYE3HOBEHYE WV HEBO3-
MO>XHOCTb OCYIIECTBIEHNS TOM LIe/IN, JOCTVKEHIE KOTOPOIl OHa MMefa B BUJLY,
BCTyIIasi B COOTBETCTBYIOIME IpaBooTHoUIeHNA. O CylecTBOBaHMM OOBIYHOI
HOPMBI MEXJYHAaPOJHOTO IIpaBa OTHOCUTE/IBHO STON K/Iay3yJIbl ellle JJO MEePBhIX
HOIBITOK ee KopuuKanym B 1969 r. roBOpIMIN U Ipyrie yueHble B 00/1aCTU MeX-
IyHapopiHOoTo mpasa [Arnadéttir S., 2016: 94].

7 C 3aM€HOIT TOTO, YTO MOJIEXNUT 3aMEHE; C YIeTOM COOTBETCTBYIOIIMX Pas/INdnil; C M3MEHe-
HMAMIU, BBITEKAIOIIMMIU 113 00CTOATENbCTB; C HEOOXOMMMbBIMU M3MeHeHuAMM (J1aT.)
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Kopnoukanums oObIYHON HOPMBI MEXIYHAPOJHOIO IIpaBa OTHOCUTEIBHO
K1ay3ynsl rebus sic stantibus B MexxpyHapopHOM IpaBe ObUIAa OCyIeCTBIEHA
B BeHCKOJ1 KOHBeHIIMM O IIpaBe MEXAYHAPOIHBIX ZOroBOpoB 1969 r. (mamee —
KonBenmms 1969 1.), a Takke B BeHCKOII KOHBEHI[MY O IIpaBe JOTOBOPOB MEXKIY
TOCY/lapCTBaMM ¥ MEXAYHAPOAHBIMU OPraHM3ALMAMU WIN MEXIY MeXIyHa-
pomHbIMK opraHusanysmu 1986 r. (manee — Konsennus 1986 r.), koTopas 1o
CHX IIOp He BCTYyNIWIA B CUIY, HO €€ MHOTME II0JIOKEHN PacCMAaTPpUBAIOTCA KaK
06b19HO-1IpaBoBble’. OHAKO IpOBefeHHas B BeHCKMX KOHBEHIMAX Kopmduka-
11 OOBIYHOJ HOPMBI MEXIYHapOJHOTO IIpaBa OTHOCUTETIbHO KJIay3ybl rebus
sic stantibus nmpumeHnTEeNBHO K MpaBy MeX/YHAPOZHBIX JOTOBOPOB IIpVBeIa K
HECOOTBETCTBUIO MEXJYy 3aKpPEeIUIEHHbIMU B HUX JOTOBOPHBIMM HOpMaMU C pa-
Hee CJIOXKMBIIENICA OOBIYHOJ HOPMOIL. B oTimume oT 0OBIYHOI HOPMBI, HOTO-
BOpHas HOPMa paspellaeT MCIONb30BaHMe K/IAay3y/lIbl B CTPOrO OIpeJe/IeHHbIX
cnyyasx. M.A. KoporeB Taxxe yKasbIBaeT Ha pasmdyie Me>Xay Kaaysynoit rebus
sic stantibus kak 0OBIYHOI HOPMOJI MEX/[yHaPOJHOTO IIpaBa M KOHBEHLIMOHHOII
HOPMOIA, M37I0’KEHHOI B CT. 62 KonBeHIMM 1969 r., KOTOPYI0 OH pacCMaTpuBaeT
KaK IIporpeccuBHOe pa3BuTie 00brq9HOI HOpMEI [Kopones M.A., 1996: 6, 7].

3aKpernieHHbIe B JOTOBOPHOM IOPsIKe OTPaHMYEHNs VICIIO/Ib30BaHMs O0bIY-
HOJI HOPMBI MEXIyHapOJHOTO IIpaBa OTHOCUTENBHO KJIay3yiibl rebus sic stantibus
OCHOBBIBA/IVICD IIPEX/ie BCETO Ha YKeJIaHNMM Pa3pabOTUNKOB STUX KOHBEHIVI CO-
O/TI0CTY OCHOBHOV IPVHLIMII MEXIYHAPOLHOTO ITpaBa — IPUHIINII JOOPOCOBECT-
HOTO COOJTIONIEHNSI MEXIYHAPOIHBIX 00s13aTe/bCcTB. [JJaHHBI MIPUHINIL, KaK U3-
BECTHO, JIEKUT B OCHOBE MEX/JYHAPOJHOTO IIpaBa U pacCMAaTPUBAETCSA COITTACHO
Jexmapanyy o IpyHOUIIAX MeXAYHapogHOTro mpasa 1970 r.° kak OCHOBHOII €ro
npuHIuI. OH AB/AETCSA CUCTEMOOOPA3YIOLINM I B IIpaBe MEXAYHAPOLHBIX JOTO-
BOPOB, U B IIpaBe MEXXYHAPOIHBIX 00br4aeB. O0s13aTebCTBa, IPEAyCMOTPEHHBIE
B MEX/YHapOJJHOM JIOTOBOPE U1 MEXYHAPOJHOM OObIYae, HEIIPEMEHHO TO/DKHBI
COOMIOfIAThCA, 32 MCK/ITIOYEHVIEM CTy4aeB, IPSAMO MIPEeAyCMOTPEHHBIX B MeX/[yHa-
POHOM IIpaBe U MCK/IIOYAOIINX OTBETCTBEHHOCTb CYOBEKTOB MEX/[YHaApOJHOTO

8 CormacHo pesomonunu TenepanpHoit Accambrenr OOH 20.12.2018, «BeisiBnenne MexyHa-
POIHOro 0OBIYHOTO IIPaBa», HOPMa, 3aKPeIIEHHas B JJOTOBOPE, MOXKET OTPaXKaTb 0OBIYHYI0 HOPMY
MEX/YHapOJHOTO IIpaBa, eC/IM YCTAaHOBJICHO, YTO JJOTOBOPHAs HOpMa: KOAU(UIMpoBana HOPMy
MEX/YHapOJHOTO 0OBIYHOTO IIPaBa, CYIeCTBOBABIIYIO BO BpeMs 3aK/TIOUEHN JOTOBOPA; TpUBeTIa
K KPUCTA/UIM3ALIMI HOPMBI MEKIYHAPOSHOTO 0OBIYHOTO IIpaBa, KOTOpask Hava/ia BOSHUKATD [0 3a-
KJIFOUEHNS IOTOBOPA; IIOIOXKI/IA HAYajIo BCeOOIIeil IPAKTIKe, IPU3HAHHOI B Ka4eCTBe IPaBOBOIT
HOpMbI (opinio juris), TeM caMbIM IIOPOXKZasi HOBYI0O HOPMY MEXIYHAPOJHOrO OOBIYHOTO IIpaBa
(Oox. OOH, A/RES/73/203).

? Ilexmapaiyisi 0 IPMHIMIIAX MEX/YHAPOIHOTO IIPaBa, KACAIOLIMXCSA JPY>KECTBEHHBIX OTHOLLIE-
HUIT U COTPYRHMYIECTBA MEX/Y TOCYapCTBaMM B COOTBeTCTBUM ¢ YcTaBoM Opranusanym O6b-
emvHeHHBIX Haumit, npussita pesomtonueit 2625 lenepanproit Accamben 24.10.1970. Available
at: URL: https://www.un.org/ru/documents/decl_conv/declarations/intlaw_principles.shtml) (zara
obpaenns: 10.08.2020)
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npasa. K 4mcmy Takux cmydaeB MOXKHO OTHECTH M KOPEHHOe M3MeHeHue 00CcTo-
ATENIbCTB, NPV KOTOPBIX BO3HUK/IA(M) HOpMa(bl) MeXAyHapogHoro mpasa. Ilo
HallleMy MHEHUIO, TPV KOPEHHOM M3MEHEHIUN 0OCTOSATE/NbCTB, CYIeCTBOBABLINX
IpY 3aK/TI0YEHUN JJOTOBOPA, ITOC/IEAHNIT MOXKET TIOT€PATh M3HAYATbHBIN CMBICTI,
KOTOPBII 3aKTafIbIB/IN B HETO Pa3pabOTUNKIL.

Bnmsanue sBnAtomeiica oO0mUM NPVHLMIOM IIpaBa KIay3ynbl rebus sic
stantibus, koTopoe oHa mo-IIpekHeMy OKa3bIBaeT Ha HOpMOOOPa3oBaHNe B MeX-
JlyHapOITHOM IIpaBe U IPAaBOIPUMEHEHNe, Pe3y/lIbTaThl KOAUPUKALNN OOBIIHON
HOPMBbI MEX/IyHapOJIHOTO IIpaBa OTHOCKUTEIBHO 3TOJ K/IAy3Y/Ibl B IIpaBe MEXY-
HapOJIHBIX JJOTOBOPOB, 0603HaueHHble B KouBeHuym 1969 r. u Kousennun 1986
I. KaK KOpeHHoe n3MeHeHne oocroArenvcTs (fundamental change), n nocnemyto-
jas MOJTyBeKOBasA IPAKTUKA MIPUMEHEHN COOTBETCTBYIOIVX IOTOXKEHMIT 9THX
KOHBEHIIVII TI03BO/IAIOT TOBOPUTD O CYLIECTBOBAHNM OOBIYHOV HOPMBI MEX[Y-
HAapOJHOTO IIpaBa, oOIIell KaK /A IpaBa MEXAYHAPOJAHBIX JOTOBOPOB, TaK I
IpaBa MeX/YHapOLHBIX OObI4aeB. Takasg HOpMa CONEPXKUT oOiye IpU3HAKI,
XapaKTepusyolljye yCIoBUsA IIpMMeHeHNs KIay3yibl rebus sic stantibus B mexpy-
HapOIHOM IIpaBe. B xofie 9TMx mporjeccoB moABMIACh ¥ BUJJOM3MEHHAS CIIEIN-
a7bHasA 0OBIYHAA HOpMa MEXIYHapOJHOTO IIpaBa o Kiaysyse rebus sic stantibus
IPUMEHUTEIPHO K MEXIYHAPOJHBIM IOTOBOpaM, GpOPMYINpPOBKa KOTOPOI CO-
orBercTByeT nonoxxeHnaAM Konsennum 1969 r. u Konsennunm 1986 r. Bmecre ¢
TeM COOTBETCTBYIOLIAsA CIIEIaNbHasA OObIYHASA HOPMa MEXIYHapOJHOTO IIpaBa
IPUMEHUTEIPHO K MeX/YHapOJHBIM 00bIYasM elle He chOpMMIPOBaAIACch BBUIY
OTCYTCTBUS OOBIYHO-IPABOBON NPAaKTUKN. I109TOMYy B IIpaKTMKe MeXIocymap-
CTBEHHBIX OTHOLIEHNII HEeOOXOAMMO MCIIONIb30BAaTh OOIIYI0 OOBIYHYIO HOPMY
MEeX/[yHapO/JHOTO IIpaBa O TaHHOI KJIay3yJie C y4eTOM 0COOEHHOCTEI, XapaKTep-
HBIX JUI MeX/[YHapOJZHOTO 00bIYas, KaK O[HOTO 113 OCHOBHBIX MICTOYHVMKOB MeX-
IlyHapOIHOTO TIpaBa. DTOT IOAXOJ Lie/IecO0OpasHO UCIIOIb30BaTh IIPU TONTKOBA-
HVM U IPUMEHEHUY OObIYHOJ HOPMBI MEXIYHApOZHOTO IIpaBa MPYMEHUTENTbHO
K MeXX/[yHapOJHBIM O0bIYasAM.

Kak 1 B mpaBe MeXXyHapOJHBIX IOTOBOPOB, OOILINIT IPMHIMII IIpaBa M yKa-
3aHHasA o0uIasg OOBIYHASA HOPMa MEXIYHapOJZHOTO IIpaBa OTHOCUTEIBHO KiIa-
y3ynbl rebus sic stantibus 3aHMManT Ba)KHOe MeCTO B IIpaBe MEXIYHapOJHbBIX
o6bruaeB. [IpaBo MeXXTyHaApOTHBIX 00bIYaeB — MHCTUTYT MEXKIYHAPOJHOTO IIpa-
Ba, BK/IIOYAIOIINII COBOKYITHOCTb OOBIYHBIX HOPM, PeryIMpYIOLINX MeXIOCyAap-
CTBEHHBIE OTHOIIEHV B BOIIPOCaX (GOPMUPOBAHMA MEXKIYHAPOJTHOTO OObIYasd,
€ro JeiiCTBYUA, M3MEHEHVs ¥ IpeKpalleHNs CyIeCTBOBaHMA, IOHATHUIIHBIN am-
mapar B JjaHHOI cdepe. Ecim mpumep>XKuBaTbcs HOPMaTUBUCTCKON KOHIIETILINY,
TO HOPMBI, CBSI3aHHBIE C K/Iay3y/IOJi, OTHOCATCA K KaTeropuyu HOPM, TIpeJHa3Ha-
YeHJeM KOTOPBIX SB/IAETCSA CO3JaHue [PYIUX HOPM MEXAYHapOJHOTO IIpaBa, K
«BTOPMYHBIM» HOPMaM, PETYINPYIOLIVIM IPOLefyPhl CO3AAHNUA NePBUYHBIX HOPM
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Y OCHOBBIBAIOIINMMCSI Ha «KOHEYHO! HopMe npusHauusi» [Kunz J., 1958: 80-89];
[Visscherde Ch., 1968: 153-154].

Taxum ob6pasom, kaysyny rebus sic stantibus Mo)xHO paccMaTpuBaTh Kak 00-
IMIl IPUHINI [IpaBa IPUMEHUTENTbHO K BHYTPUTOCYAPCTBEHHOMY U MEX[Y-
HApOTHOMY IIpaBy, KOTOPBIil HallleJl OTPaXKeHUe C ONpefie/IeHHON CHeruIKoit
B OOBIYHOII HOpMe MeXYHapOJHOTO IpaBa, O0Iell /I IpaBa MeXJyHapoj-
HBIX JJOTOBOPOB U IpaBa MEXIYHAPOJHBIX 00bIYaeB, a TAK)Xe B OOBIYHON U [0-
TOBOPHOJI HOpMax IIpaBa Me>XAYHAPOIHBIX JOTOBOPOB. ITO IO3BOJISET C L[e/IbI0
OLIEHKV IIPVIMEHEHNUs K/Iay3y/Ibl B MEXKIYHaPOZHOM OOBIYHOM IIpaBe MCIIOJIb30-
BaTb COOTBETCTBYIOIME MOAXO/BI, PACIPOCTPaHEHHbIE B JOKTPMHE MEXIyHa-
POJIHOTO JOTOBOPHOTO IpaBa. [Ipy 3TOM BaXKHO BBIETIUTH CXOXKMe IPU3HAKM,
XapaKTepu3yollye yCI0BUA NPYMEHeHMs K1ay3yisl rebus sic stantibus B mpase
MEeX/JYHapO/IHBIX IOTOBOPOB I IIPaBe MEXYHAPOLHBIX 00BIYAEB, YTO MTO3BOJIS-
eT copMynMpoBaTh OIpefeneHre 0ObBIYHO HOPMBI, 001Ieil /st 9TUX obmacTeit
MEX/[yHapO/JHOTO IIpaBa.

3. OueHKa NnpUMEeHeHUs Knaysyna
rebus sic stantibus B 00bIYHOM MeXAyHapoaAHOM npaBe

B Hacrosee BpeMst MHOTO pabOT IOCBSIEHO YCIOBMSAM peann3ariuy Kiaysy-
bl rebus sic stantibus Bo BHyTpurocymapcrsenrom npase [Haspikos A.JL., 1995:
1-26]; [3eity A.T'., 2013: 207-262]; [ITonguuxos [I1.1O., 2015: 22-34]; [Ouxaes T.I.,
2015: 1-249]. Tak, Hanpumep, o MHeHmio T.I'. OuxaeBa, MccIeOBaBILIErO aH-
HBIl BOIIPOC B IPXJAHCKOM IIpaBe, OCHOBHBIE KPUTEPUM CYIIeCTBEHHOCTH W3-
MeHEHMS 00CTOATENIbCTB, TPV KOTOPBIX CTOPOHBI MOTYT OTOMTY OT BBIITOJTHEHMUS
CBOMX 00513aTe/IbCTB IO IOTOBOPY, PACIIPOCTpaHEHHBIE B OO/IBIINHCTBE Pa3BUTHIX
IIPAaBOIIOPSIKOB, MOTYT OBITH CBEIEHBI K C/IEAYIOLIEeMY:

CyIIeCTBEHHOE I3MEHeHNe 00CTOATETbCTB HACTYIINIIO IIOCTIe 3aKTI0YeHNA J10-
TOBOPA;

COOBITUA HOCM/IN 9KCTPAOPAVHAPHBIN U VICK/TIOUNTE/IbHBI XapaKTep U Ipu-
BeJIN K KpaiiHeil 00peMeHUTETbHOCTY Vi 3aTPATHOCTY JJa/IbHENIIETO VCIIOTHEeHS
JIOTOBOPA;

HACTYIIeHMe 00CTOATENbCTB ObUIO HEelIPeIBUAVIMbIM;

M3MeHeHVe 00CTOSATENbCTB HaXOM/IOCh BHE KOHTPOJISI CTOPOHBI JOTOBOpaA 1
He OBbIJIO BBI3BAHO €€ JeVICTBUAMI;

PUICK CYI[eCTBEHHOTO I3MEHEHNs 00CTOSATE/NbCTB He ObUI BO3/I0>KEH U He MO-
KeT OBITh BO3/IOXKEH Ha 3aM[HTEPECOBAHHYIO CTOPOHY JIOTOBOPA, MCXOAS M3 yC-
JIOBMIT IOTOBOPA, 0ObIYaeB 06opoTa wm cymecrsa obsa3arenscrsa [Ouxaes T.I,
2015: 217].
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Takum 06pa3om, Of0OHbBIE 0OCTOATENBCTBA JO/DKHBI HOCUTh OO'beKTUBHBIN,
VICK/TIOYNTETbHBII XapaKTep, a OBeieHNe OJHOI 113 CTOPOH IPABOOTHOIIEHN A He
MOYXeT MHULIMMPOBATD UX HACTYIUICHMSL.

[IpuMeHNTEeNIPHO K IPaBy MeXAYHAPO[JHBIX IOTOBOPOB B JJOKTPUHE MEXIY-
HAapOJIHOTO IIpaBa CyIeCTBYIOT Pa3IIIHbIe IIOXOMbI IO IOBOAY TOTO, YTO OTHO-
CUTCA K CYLIeCTBEHHOCTY M3MeHeHMs 00cToATeNnbCTB. [Ipn paspaborke nmpoekTa
Benckoit konBeHIMM 1969 r. TakoKe 3By4ay pasjIMyHble MHEHNA O 3aKPeIIEHNN
B Hell Kmay3ynbl rebus sic stantibus. Bmecre ¢ Tem B KonBeHnym Hamto orpa-
JKeHIe KOMIIPOMICCHOE pellleHle OTHOCUTETbHO K/Iay3y/Ibl IPUMEHUTENIbHO K
IIPaBY MeX/[YHapPOHBIX JOTOBOPOB. OHO OBIIO OIpe/ie/IeHHO KaK «<KOPEHHOE 13-
MeHeHue 00CTOSTENbCTB» U 3aK/II0YAIOCh B TOM, 4TO:

Ha KJIay3y/Ty MOXXHO CCBUIATBCS TOTIBKO B MICKTIOUNTETbHBIX 00CTOATENbCTBAX;

KOpeHHOe 3MeHeHNe He JO/DKHO IPeiBUIEThCs YIaCTHUKAMI OTOBOPA;

KOpeHHOe M3MeHeHNe JO/DKHO IIPOV30MTY B OTHOIIEHNY OOCTOATE/NbCTB, Cy-
I[eCTBOBABILVIX IIPU 3aK/TI0YEHNN JOTOBOPA;

H/IMYMe TAKMX OOCTOATENBCTB HO/DKHO COCTABJIATH CYl[eCTBEHHOE OCHOBA-
HIle COT/IACUs YYACTHMKOB Ha 0053aTe/IbHOCTD I HUX JOTOBOPA;

IOCTIeICTBUE U3MEHEHMs 00CTOATEIbCTB KOPEHHBIM 00pa3soM JO/DKHO M3Me-
HATH cepy AeiicTBUA 0053aTeNbCTB, BCe ellle MOIeXKAIINX BBIIIOTHEHNIO 10 J10-
TOBOPY.

Ha nam B3z, npuBefeHHbIe JOBOABI mutatis mutandis MO>KHO IPYMEHUTD
U K M&XXJYHapOJHBIM OOBIYasM.

PaccMaTpuBas ycnmoBus, HeoOXouMbIe /IS IPaBOMEPHOI CCBUIKM Ha KJIay3y-
ny rebus sic stantibus kak Ha OCHOBaHMe HEBBIIIOTHEHNA TOCYAAPCTBOM MEX/Y-
HAapOIHOTO 00bIYasi, ero NPUOCTAHOB/ICHMS, IPEKPAIleHNs WIN BbIXO/A 113 HETO
(T.e. IO CyTH, TIONYYEHUsI VM CTAaTyCa «BO3PAXKAIOIIETO TOCYAAPCTBa», KOTOPBI
CYLIECTBYET y TOCYAApCTBa pY GOPMUPOBAHUY OOBIYHO HOPMBI MEX/YHAPO-
Horo 1pasa'’), 160 MPUOCTAaHOB/IEHNMS BBIIIOTHEHVST MEXX/YHAPOJHOTO OObIdast
Ha OIIpeJie/IeHHbII CPOK, HEOOXOIMMO OTMETUTD CIIefyIolIee.

B ocHOBe mpuMeHeHMsS paccCMaTpMBAEMOIl KIAy3y/Ibl JIXKUT HACTYIICEHVE
00CTOSITENILCTB KOPEHHOTO XapaKTepa, CYLeCTBOBABLIMX HpU (OPMUPOBAHUU
MEeX/[yHapOHOTO 00bI4asi, KOTOpOe ABJAETCA MPEANOCHUIKON MPOVMCXOAAIINX
cOOBITHII. JIO/DKHBI IPOM3OMTU TaKMe CYLIeCTBEHHbIe KayeCTBEHHbIE M3MeHe-
HYIS1 B MEKTOCY/JapCTBEHHBIX OTHOLIEHVSIX, YTO Jie/Ianu Obl CliefjoBaHye OOBIYHOI
HOpMe Me>XYHapOIHOTO ITpaBa 6eCCMBIC/IEHHBIM VI 00peMeHNTe/IbHBIM JI/IsI TOCY-

1 Cormacno pesomonnu Ienepanbhoit Accambmen OOH 20.12.2018 «BbLsaiBiieHne MeXAy-
HApOJHOTO OOBIYHOTO IIPaBa», €C/IM TOCYAAPCTBO BO3PAXKA/IO IPOTHB HOPMBI MEXIYHAPOLHOTO
00BIYHOrO TIpaBa B TO BpeMs, KOI/Jja 9Ta HOpMa HaXOAMIACh B Ipolecce GOPMUPOBAHNS, TaKast
HOpMa He MOXKeT OBITb IIPOTHBOIIOCTAB/IEHA JaHHOMY TOCY/JaPCTBY, IIOKA OHO IIPOJO/DKAET BO3-
paxarb. Takoe Bo3pakeHe TO/DKHO OBITH SICHO BBIPAXKEHO, OBEEHO IO CBEEHsI APYTUX TOCy-
mapcTB u 6p1Th HacToitunBeIM (JJok. OOH, A/RES/73/203).
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IapCTB, CBSI3aHHBIX 3TON HOPMOIL. XapakTep TaKUX M3MEHEHUIT MOXeT OBITh ca-
MBIM Pa3IMYHbIM — CYLIeCTBEHHbIE I3MEHEHNA B Pa3BUTUM 9KOHOMUKM, HayKN
Y TeXHUKU, BOOPY>KEHMIA, CBA3Y, KyNIbTYpPhbl, 3paBOOXPAHEHNA U T.II. ITO Kaca-
eTcsl U3MEHEeHMIT He TO/IbKO Ha MeXIYHapOJHOII apeHe, HO U BO BHYTPUTOCYyap-
CTBEHHOI1 >)XM3HU. BMecTe ¢ TeM B IOKTpMHe IIpaBa MEX/yHapOJHBIX I0OTOBOPOB
€CTb TOYKa 3PEHVs, YTO IPOCTOEe M3MEHEeHMe OOCTOATe/IbCTB — BHYTPEHHUX U
BHEIIHNX — He JaeT IOCYyAapCTBY IIpaBa OHOCTOPOHHErO OTKa3a OT CBOMUX 001-
3aTenbCTB 1o forosopy [Tamanaes A.H., 1973: 224].

Taxoro poja n3MeHeHMs 0OCTOATENIBCTB LO/DKHBI OBITh 00BEKTUBHBIMI U He
3aBICETb OT HAMEPEHMsI OT/Ie/IbHOTO CYObeKTa Me>KAyHapoiHoro npasa. Cyobek-
TYBHBIE IIPVYVMHBI, KOTOPbIe IOOYAV/IV TOCYAapCTBa B3ATh Ha Ce0s1 COOTBETCTBY-
I0IIyie MeX/JyHapOJHbIe 00513aTe/IbCTBA, He YUUTHIBAIOTCS. MOTUBBI IPUMEHSTD
MeX/TyHapO/IHBIII 00bIUall Y TOCY[JapCTB MOTYT COBIIAfIaTh, @ MOTYT He COBIIAJaTh.
Ecmu o6cTosiTenbeTBa ABAMNCH CTUMYIOM VIV MOTMBOM 3aK/TIOYEHIA JOTOBOpa
U He COCTaBJIA/IN CYIIeCTBEHHOTO OCHOBAHMS COIVIACUA YYaCTHUKOB /IS 3aK/IIO-
YeHMsI JOTOBOPA, TO M3MEHEHMEe TaKUX 00CTOATE/IbCTB He MOXKET CIIYXXUTh OCHO-
BaHMeM Ji/Isl IPUMeHeHUs JOToBOpHoit HopMbl [Mmbunckas O.J1., 1996: 24-25].
AHa/IOTMYHO K OLleHKe MIPOMCXOAAMINX U3MEHEHNII B OTHOLIEHUY MeX/YHapO[-
HOTO 00bIYast, MOTUBBI TOCY/JapCTB, IPU3HAMIUX IPAKTUKY B KayecTBe IpaBo-
BOJ1 HOPMBI, 110 HallleMy MHEHMIO, B pacyeT He NO/DKHbI IPYHIMATbCA.

He momKHa y4YMTBIBaTbCS ¥ BMHA OTAEIBHOTO CyO'beKTa MEXIYHApOIZHOTO
IpaBa B HACTYIUIEHUM KOPEHHOTO M3MeHeHMs 00CToATeNbCTB. [IpuMeHnTe/IbHO
K TIpaBy MeXIYHAapOAHBIX 06brdaeB (Kak 1 B KonBeHIuu 1969 r.) Ha KOpeHHOe
MI3MeHeHVe 0OCTOATEe/IbCTB Heb3s CChUIATHCA KaK Ha OCHOBaHIE [T IIpeKpalle-
HYs1 00BIYasl MM BBIXOZA U3 HETO, eC/IU KOpeHHOe M3MeHeHNe, Ha KOTOPOe CChI-
JIaeTCsI CTOPOHA, IIPU3HAOIAs MEeXX/YHAPO/JHBII 00bIYail, IB/IAETCS pe3yIbTaToOM
HapYILIEeHN 3TOJ CTOPOHOI! 60 0053aTe/NbCTBA IO 3TOMY 00BIYAI0, TMOO THOTO
00513aTeNbCTBA, B3ATOTO UM Ha cebs1 110 OTHOIIEHMIO K JIF000I JPYroil CTOpOHe
MEX/[YHapOJHOTO 00bIYast. ITO HONOXKeHMe Oasupyercss Ha oOIieM NpUHIMIIE
IIpaBa, COITACHO KOTOPOMY HMKTO He MOYKeT M3B/I€KaTh BBITOZLY M3 COOCTBEHHBIX
IIPOTUBOIIPAaBHBIX AevicTBuit [Mnbuuckas O.J1., 2018: 162].

KopeHHBIM M3MeHeHVEM OOCTOSITENbCTB SIBJISIIOTCSI HE TONBKO COOBITHS B
IIPAKTUIECKOIl TeATe/TbHOCTI TOCYapCTB, HO 1 B IpaBe. V3MeHeHuA B 061acTn
npasa, 1o MHeHno Mexaynapoguoro Cyga OOH, B onmpefe/ieHHBIX YCIOBUAX
MOTYT ObITh 3aKOHHBIM OCHOBAaHUEM JJIs CCBUIKY Ha HUX KaK Ha KOPEHHOE M3Me-
HeHMe 00CTOATEeNIbCTB, BANAINX Ha JIeICTBUTE/IbHOCTD joroBopa''. OgHuM u3
TaKVX 00CTOATENIbCTB ABJIACTCSA MOSB/ICHNEe HOBOJ MIMIIEPATVBHON HOPMBI MeX-

1 Fisheries Jurisdiction (United Kingdom v. Iceland), 1973 I.C.J. 3 (Order of Feb. 2). Available
at: http://www.worldcourts.com/icj/eng/decisions/1973.02.02_fisheriesl.htm (mara o6pamenns:
11.07.2020)
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JIYHapOJHOTO IIpaBa, KOTOpas HECMOTPS Ha TO, 4YTO OHA MO>KeT CPOPMMPOBATHCA
Ha OCHOBE MEXJYHapOJHOTO JJOTOBOPA, HOCUT OOBIYHO-IIPABOBOII XapaKTep.

Bce 06bIuHBIE HOPMBI MEX/YHApPOLHOTO IIpaBa, KOTOPBIMU CBA3aHBI TOCY-
I0apCcTBa, IPU MOABIEHUN NPOTUBOpeYallell MM HOBOJV MMIIEPAaTUBHON HOPMBI
MeX/IyHapOJIHOTO NIPaBa, IPEKPaIIA0T CBOE CyILeCTBOBAHME. DTO COOTBETCTBYET
00BIYHOI HOpMe MEXIYHapOJHOTO IIPaBa, C COOTBETCTBYIOIEil CIIeIpUKOIL OT-
PaXXEHHOI B cT. 62 BeHckoil koHBeHIUM 1969 T., COTIaCHO KOTOPOIi, €C/iit BO3-
HUKaeT HOBas MMIIEpaTMBHAsA HOpMa OOIero Me>XAYHAapOJHOIO IIpaBa, TO JIIO-
60i1 CyIIecTBYIOIIUII JOTOBOP, KOTOPBIIl OKa3bIBAETCSA B IPOTMBOPEUNY C ITO
HOPMOJ1, CTAaHOBUTCA HeLleMiCTBUTENbHBIM U IIpeKpaijaercs. IIpumepom 3pech
CITy>)KUT OTMEHa IIpe>KHell OObIYHO HOPMBI O IIPAaBOMEPHOCTY KOJIOHMANIN3Ma.
Ee cobmiopienne mnepecrano COOTBETCTBOBATb MEXX/JYHAPOJHOMY IIPaBy BBU/Y KaK
KPYLIEHVs KOIOHMAIbHO CUCTEMBI B MUpe, TaK 1 00111eT0 IpU3HaHUA abCOMIOT-
HOVI IPOTUBOIIPaBHOCTY Bcex popm konmonnanusma [Tanamaes A.H., 1973: 174],
VX IPOTUBOPEYNA OCHOBHBIM IPMHINIIAM MEXXJYHAPOLHOTO IIPaBa, ABJIAIOIINM-
Csl UMIIEPATUBHBIMI HOPMaMI.

B moxTpuHe rpa)klaHCKOro IIpaBa CyLeCTBYeT TOYKA 3PEHM, YTO MO, «M3Me-
HeHJeM OOCTOSATE/NbCTB» IIOHMMAETCSA B TOM 4NC/Ie ¥ OOHapy>KeHye CTOPOHAMMU
HOBOJI MH(MOPMAINY, KOTOPOIT BO BpeMsI 3aK/TI0UeH s IOTOBOPA OHM He BIIajje/In
W ObUIV YBEPEHBI B ee OTCYTCTBMU. BMecTe ¢ TeM CTOPOHBI He JJO/DKHBI OTBe-
9aTh 3a CBOe He3HaHMe, eC/Iy UMY OBbUIV IIPUHATHI BCe MEPHI I ITONTyYeHNs He-
ob6xoxnMoit MHPOpMALMY, OJHAKO 3TO He IPeJOTBPATIIO UX JOOPOCOBECTHOTO
3a0/Ty>X/JeHNs. BBLAB/IEH)sI HEV3BECTHBIX BO BpeMs 3aK/IIOUeHUs JHOroBopa 06-
CTOSITE/IBCTB, OTHOCUTE/IBHO KOTOPBIX CTOPOHBI JOOPOCOBECTHO 3a0ITy K/aich,
MIMeeTCsI IPaBo TpeOOBaTh M3MEHEHMs JOTOBOpa WM €r0 PacTOp>KeHus (u3Me-
HeHue 00CTOATeNIbCTB B CyObeKTBHOM cMbicie) [HaspikoB A.JL., 2007: 9]. Kpome
TOTO, B JOKTPMHE IIpaBa MEX/YHAPOJHBIX JOTOBOPOB CYyLIECTBYeT TOYKA 3PEHM
(Hamepmass orpakeHue B cT. 62 KonseHunm 1969 r.), 4To K KOpEHHOMY M3Me-
HEHMIO 0OCTOSATENIbCTBA OTHOCAT OOCTOSITENBbCTBO, KOTOPOE He IMPeIBU/eNIOCh
Y4aCTHMKAMU JOTOBOPA U O MOC/IEICTBUAX KOTOPOTO He COJIEP>KUTCA MOI0XKEHMI
B caMOM TeKcTe fforoBopa [Vnbuuckas O.J1., 2008: 24-25].

[IpuMeHNUTEeIPHO K MEX/[YHAPOLHBIM 00BIYasIM KpUTEPUU JOOPOCOBECTHOTO
3a0Ty>KIeHN s, OTCYTCTBYA KaueCTBEHHOTO IIPOTHO3VPOBAHMA KaK OJJHOTO M3 yC-
JIOBUII IPUIMEHEeHNsI KOPEHHOTO VI3MEeHEeHMsI 00CTOSATE/IbCTB He COBCEM YMECTHBI.
B xozme ¢popMupoBaHusA MeXYHapOJHOTO 00ObIYas, KOTOPOe, KaK IPaBUIIO, 3a-
HVMAeT JI/INTEIbHBIN NIePUOJ, BpeMeHM, KaXK/Iblll IIar TOCyAapcTB BbiBepeH. OHu
OCO3HAIOT, YTO HbIHEIIH S IIPAKTUKA B OyylleM MOXKeT M3MEHNUTHCS, TaK KaK OHa
JIO/DKHA OTPa)KaTh MX HACYIIHbIE TOTPEOHOCTN. MOTYT OABUTHCA 00 BEKTYBHbIE
(akTOpBI, KOTOpBIE IPMBEAYT K IlepeMeHaM, SBOJIIONNI HOPM U JaXKe K UX OT-
MUPAHNIO, BOSHUKHOBEHIIO Ha VX MECT€ HOBBIX HOPM MEXIYHAapOJHOIO IIpaBa.
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Ecnu MexayHapogHbIil JOTOBOP OTpaXkaeT Kak 0ObeKTUBHBIE CIOXKMBIIECS OT-
HOLIEHV, TaK U Oymymiye MOTpeOHOCTY CyO'beKTOB MEXIYHapOJZHOTO IIpaBa B
YPerylIupoBaHuy MEXIAYHapOJHBIX OTHOLIEHWII, TO MEXIYHapOJHBIl 0ObIuail
ABJIACTCA OTPAKEHMEM OObeKTVBHBIX peaynil, CTOXXVMBIIMXCA B OONbLINIT WK
MeHBUINIT ITePYOJ, KU3HeesATeIbHOCTY YesloBedecTBa. [10aToMy ykasaHHbIE KpU-
TepUM HOCAT CIIeLMa/IbHBbII [/IA IpaBa MEeXXYHAPOJHbIX JOTOBOPOB XapaKkTep I B
IpaBe MeX/YHAPOJHbIX 00bIUaeB He O/DKHBI YIMTBIBATbCS.

KopeHHoe n3MeHeHMe 00CTOATENBCTB, PV KOTOPBIX CHOPMUPOBANICT MEXKLY-
HapOJIHBII 00bIYail, MOXKET OKa3aTh CYLIeCTBEHHOE BO3/eIICTBIE Ha OOBIYHO-TIpa-
BOBYIO IIPAKTUKY, SABJIAIOLIYIOCS MaTepUaabHbIM, KOHCTUTYTUBHBIM 3JIEMEHTOM
MeXXpyHapopHoro obsryas. ITo muenuto P. Konba, ecnmu nponsoiiner pyHmameH-
Ta/IbHOE VI3MEHEHME, TO 9TO Cpasy >Ke OyJeT BIVATh Ha IPAKTUKY FOCYAapCTB, fja-
Bas eif TOm4oK B HoBoM HamnpasieHun [Kolb R., 2011: 717]. Takoro poma mpakTu-
Ka MOJKeT VIVl MISMEHNUTBCS, YTO COCOOCTBYET HaTbHEIIIIel 9BOTIOVN OOBIYHO
HOPMBI MEXJYHapOJHOTO IIpaBa, WM BOOOIe IPeKpaTUTh CYIIeCTBOBAHNE.
B xoze momoOHBIX IIepeMeH 0 BCEOOIHOCTU IMPeXKHell IPaKTUKU Y)Ke He MOXKeT
UATH U peun. MeHAITCA WIN MCYe3aloT 1 IPYTHe, IpeXbsaBisieMble K OOBIYHO-
IIPaBOBOJI MPAaKTUKe TpeOOBaHUA — eRMHOO0Opasyue U ONpeneeHHOCTD, YCTOM-
YMBOCTD (CTaOMIBHOCTD) U MMOCTOSTHCTBO (HEIPePbIBHOCTD). VIMEeHHO M3MeHeHsI
IPAKTUKI ABJIAIOTCSA MHANKATOPOM KOPEHHOTO VI3MEHEHMS 00CTOSTEIbCTB.

B ocHOBe mpoMCXORAIMX M3MEHEHW, 3aTParuBaloIUX Me>KIYHaPOIHBII
006bIvail, KaK ¥ yCTapeBalOIUX MeXIYHApPOAHBIX JOTOBOPOB, JIEXMNT, HpexXye
BCETO0, VICYe3HOBEHNE ITOTPEOHOCTI TOCYAAPCTB B COOTBETCTBYIOLIEI IIPAKTHUKE,
B JICITOJIb30BAHMM KOHKPETHOTO IIPaBI/Ia KaK PeryaaTopa Me>KIOCyAapCTBEHHbBIX
otHoureHui. IIpakTuka ImepecraeT COOTBETCTBOBATh 3aKOHOMEPHOCTSM 001ije-
CTBEHHOTO PasBUTHsA, IOTPEOHOCTSAM pasBUTHsI OTHOLIEHNIT, OOIIMM MHTepecam
rocymapctB. Kak cnencrBue, mpoucxoput gedopManyisi M B CO3HAHUM TOCYIAPCTB
B OTHOLIEHMY Opinio juris. [ocymapcTBa BUAAT 6€CCMBICIEHHOCTD IIPABOBOI I10-
3MLIMY 11O paHee CyIeCTBOBABILel IIPAKTUKe.

[To-npe>xHEMY roCyfapcTBa yyKe )KUTb He MOTYT, a MICIIOTIb30BaHNe IpaBuIa
IIOBEIeHIs, JIeXKAI[er0 B OCHOBE OOBIYHO-IIPABOBOI IIPAKTUKM U IIPeIycMaTpu-
BAIOIIETO OIIpefie/IeHHBbI 00'beM IpaB 1 0053aHHOCTEl, HaUMHAET HAHOCUTD Ce-
PBE3HBIN ylepbd rocyjapcTBaM B VX 9KOHOMUYECKON ¥ IOMUTUYECKON >KU3HI,
B 00/1aCTU NOJep>KaHNsA IIPABONOPANKA, 0O0POHBI 11 6€30IaCHOCTH, VHBIX 00-
MaCTAX WX JKU3HeHesATeNbHOCT. [IpOMCXOAUT KOpeHHOe M3MeHeHMe obbeMa
006513aTe/IbCTB, MOJIeKANX BBIIOTHEeHNI0 . Ero mocmecTBust JO/DKHBI HEIo-
CPEACTBEHHO KacaTbCsl Lielu U 00beKTa MEXAYHAPOZHOTO 00bIuasi, KOPEHHBIM
06pa3oM JO/KHA MISMEHUTBCS €r0 CYIIHOCTD. [IpMMeHNTENbHO K IPaBy MEXIY-
HapozHbIX foroBopoB A.H. Tanamaes ykaspiBas, 4To 00CTaHOBKA JeVICTBUTE/IBHO

12 Fisheries Jurisdiction (United Kingdom v. Iceland), 1973 1.C.J. 3.
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MOYKET M3MEHUTbCSA HACTONIBKO, YTO Jla/IbHeTIIIIee BBIIIOTHEHNEe MeXX/YHAPOJHOTO
JIOTOBOpaA MIpUJieT B IPOTUBOpEYMEe C CaMoll Lie/Ibl0 M 06'beKTOM fioroBopa [Ta-
namaes A.H., 1985: 256]. Mexaynaponubiii cys OOH cumraer, YTo KOpeHHbIM
00pa3oM JO/DKHA MISMEHNUTBCS cepa [efiCTBIUA MOIeKAINX BBIIIOTHEHNIO 005-
3aTenbcTB. OHA HACTOIBKO NOJDKHA YBE/IMUUTD I'PY3 0043aTeIbCTB, MO/IEKAIINX
BBIIIO/THEHMIO, YTO B Pe3y/IbTaTe VX BBIIOTHEHVE NIPEeBPAIIAeTCS B HEYTO Cyllje-
CTBEHHBIM 00pa3oM OT/IMYHOE OT TOTO, YTO IIPEJYCMOTPEHO HOTrOBOPOM".

AHaJIOTMYHO TIOC/IE[CTBUA KOPEHHOTO M3MEHEHMA OOCTOATENbCTB, TP KO-
TOPBIX CPOPMUPOBAJICA MEXYHAPOLHBIN OOBIYali, JO/DKHBI BBIPA3UTHCA B KO-
pPEeHHOM V3MeHeHNM chepbl IeVICTBYA 00:3aTebCTB, BCe ellle MOIEeKAIINX BbI-
HOTHeHMIO. 37ech, Ha HAlll B3I/IAJ, HPOSABIAETCA M3MEHEHMe CYIeCTBEHHOTO
OCHOBAHUA COITIACUA TOCY[APCTB, CBA3aHHBIX MEXIYHapOJZHBIM OObIUaeM, MX
o6s3arenbcts. [Ipu 5ToM JO/DKHA CyIIeCTBOBATb IPUYMHHO-CIE/ICTBEHHAA CBA3D
MeX[y M3MeHEeHeM 00CTOATENbCTB, KOTOPbIe COCTAB/IA/NN CYIIeCTBEHHOE OCHO-
BaHMe COITIACY YYAaCTHUKOB Ha 0053aTe/IbHOCTD /IS HUX MEXK/IyHapPOIHOTO O0bI-
Jas, ¥ u3MeHeHMeM cdepbl JeiicTBIA 00543aTeNbCTB, IOJIEKAIINX BbIITOTHEHUIO
110 06bIYao.

KopenHoe nsMeHeHne 00CTOATENbCTB, IIPY KOTOPBIX BO3HMK/IA 00Iast 0ObIY-
HasA HOpMa MeX/JyHapOJHOTO IIPaBa, JODKHO HOCUTD OOIIMIT XapaKTep, 3aTparu-
BaTb MHTEPEChI BCEX TOCYAPCTB, CBA3AHHBIX MEX/[YHAPOHBIM 00bruaeM. Bmecte
C TeM MOTYT BOSHUKHYTb VI MIHbIE CUTYallN!, He IPeyCMOTPEeHHbIE MEXKIYHAPOH-
HBIM IIPaBOM, 9KCTPAOP/MHAPHOTO U UCKTIOYNTETBHOTO XapaKTepa, KOT/ja TO WK
MHOE TOCYJZAapCTBO He MOXKET B OyZylneM U Ha IIOCTOSHHOI OCHOBE BBIITOTHATD
00513aTe/IbCTBO, NMPELYCMOTPEHHOEe OOBIYHOI HOPMOJI MEXYHAPOJHOTO IIpaBa.
3aMeTyM, YTO JOKTPMHA IIpaBa Me>KIyHaPOIHBIX IOTOBOPOB OIIyCKAeT OfHOCTO-
POHHUe CChIIKY Ha K1ay3yiy rebus sic stantibus. Tak, B «ppiOHOM criope» Mexay
Bemuxo6puranneit n Vicnanpueit Mexxpynapopnsiit Cyn OOH cuern, 4to KopeH-
HBIMM U3MEHEeHUsA OOCTOATEIbCTB, B YaCTHOCTM, MOTYT CYMTATBCA Te, KOTOpbIE
HECYT YTPO3Y CyIl[eCTBOBaHMIO MM )KM3HEHHO BayKHBIM MIHTEPECaM OJIHOI U3 CTO-
pou'.

VL.V Jlykauryk o6paTui BHMMaHMe Ha TO, YTO 3a IIpele/aMyi KOHBEHIIMOH-
HOJl HOPMBI OCTA/IJICh Ba)KHbIe OOBIYHBIE HOPMBI, PeryIMpYyIOIIue OTKa3 OT JI0-
TOBOPA, B CIy4ae, €C/IM €r0 OCYIIEeCTB/IEHNE B M3MEHMBIINXCSA 00CTOATEIbCTBAX
YTPO>KaeT )KM3HEHHO BayKHBIM MIHTEpeCaM YYaCTHMKA, TOJYepKHYB, 4TO IIPY 3TOM
ocoboe 3HaUYeHMe MMEIT nHTepechl OesomacHoct [JIykamyk V.., 2006: 165].
B ykaszannoM jgerne Cyp TakoKe yKasall, 4TO B Ka4eCTBe OCHOBAHMA /I CCBUIKM OT-
HOCUTEJIbHO IIPeKpallleHNns JOroBOpa HeoOXOAMMO, YTOOBI OHO OIIPABJbIBATIOCH
KOPEHHBIM U3MeHeHMeM OpeMeHM 00A3aTeNbCTB 10 CPaBHEHMIO C TeM, KOTOpoe

B Tbid.
4 Ibidem.
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MI3HAYaJIbHO ITPeyCcMaTpuUBanoch 1o forosopy”. Emie I'. I'pounit o603HaumI nox-
XOJI, B COOTBETCTBUY C KOTOPBIM BOKTpMHa rebus sic stantibus mpumeHnnma Tompko
€CJI BBITIOJTHEHME JOTOBOPHBIX 0053aTe/IbCTB BefleT K PasOpeHMI0 TOCyAapCTBa
[Grotius H., 2012: 229]. Takum >xe 06pa3oM manbHeiIas MPAKTHUKa, JIeXKalas
B OCHOBE MEXIYHAapOLHOro oObIYasi, B C/Iydyae KOPEHHOTO M3MeHeHUsA 00CTOos-
TE/IbCTB MOXKET HAHOCUTD CYIIeCTBEHHBII YIepO >XM3HEHHO Ba)KHBIM MHTepe-
caM OTHE/NbHBIX TOCYHAPCTB, I KOTOPBIX MEXAYHAPOJHBI OObIYalil sIB/IAETCS
ob6s3aTenbHBIM. PaHee rocygapcrso B nepuof; GopMUpoBaHs OOBIYHOV HOPMBI
MEXIYHapOJHOTO IpaBa IPOTUB TaKO} HOPMBI aKTMBHO M HACTONYMBO BO3pa-
ano 6b1. Ha Haur B3I71/], B TAKOM C/Ty4ae rOCY/JapCTBO MOXKET MOTYYUTh CTAaTyC
«BO3PKAIOIIEr0 IOCYAAPCTBa», CYIECTBYIOWINIT IIpU POPMMUPOBAHUY OOBIYHON
HOPMBI MEXXAYHApOJHOTO IpaBa. TaKoil CTaTyC NO/DKEH KacaTbCsl OTHOIIEHUI
JQaHHOTO TOCYZIapCTBa CO BCEMV TOCY[IapCTBaMU, CBSA3aHHBIMM MEXAYHAPOTHbBIM
obpryaeM. IIpyu 3TOM rocygapcTBo JO/DKHO TeM VWUIM VHBIM CIIOCOOOM JIOKas3aTb
Ha/I4yie TaKoro pofia oOpeMeHeH .

Cy0beKTMBHOE MHEHUe OTHE/NIbHOTO TOCYAAapCTBa O KOPEHHOM M3MEHeHUNU
00CTOATENHCTB B OTHOLIEHMM TOIBKO CeOs ellje He ABAETCA JOCTAaTOYHBIM CBU-
JeTeIbCTBOM IIPAaBOMEPHOCTY OTXOJa OT BBIIIO/IHEHNsI 005I3aTE/IbCTB 110 MEX/Y-
HapoiHOMY o6bruaro. ITo muenmio A.H. TananaeBa, He JO/DKHA CyIeCTBOBAaTb
BO3MOYXHOCTb IIPOM3BOJIBHOTO OTKa3a OT MEXIYHApPORHBIX 00:A3aTe/IbCTB IO
IPUKPBITIEM K/Iay3ysbl rebus sic stantibus [Tamamaes A.H., 1973: 223]. Bmecre
C TeM YMCIIO TOCYAAPCTB «y9aCTHMKOB MEXIYHAPOSHOTO 0ObIYasi» B XO/e TAKOTO
Pa3BUTHS COOBITHIT MOXKET COKPAIATHCS, IPOSBUTCS TeHAEHIVSI K YMEHbILIEHUIO
mokasaress obmHocTy o6bryas. Torma o6mmit (yHUBepCambHbIN) MEeXAYHAPOJ-
HBIIT 00bIYall MOXKET IPeBPATUTbCA B NMAPTUKY/LAPHBI (JIOKa/IbHBIN), @ B Aa/lb-
HejllIeM OH MOYKeT IPeKPATUTD CyIleCTBOBAHNE.

B moxTpuHe mpaBa MeX/[yHapOJHBIX JJOTOBOPOB II0KA HET OJJHO3HAYHOTO OT-
BeTa Ha BOIIPOC, OTHOCUTCS /I KOPEHHOE M3MeHeHMe 00CTOSTENbCTB K MCTOYHU-
Ky MeXIYHapOJIHOTO IIpaBa B LIe/IOM W/IM K COfIeprKaI[IMCA B HEM €TO OT/eIbHbIM
HOopMaM? B oTHOIIeHMN MeXTYHapOXHOTO 00bIYast KaK ICTOYHMKA MEX/[yHapOJ-
HOTO IIpaBa TaKuX IpoOeM, Ha Hall B3IJIA[ He BOSHUKAET, TAK KaK MeX/yHa-
POZHBIT 00BIYAIT acCOLMMPYETCA C OJHOM 0OBIYHOI HOPMOIT MEXIYHapOLHOIO
mpasa.

[Tepuon mM3MeHeHMiT B OOCTOSTENbCTBAX, IPU KOTOPBIX cHOpMUpPOBaAIACH
06bIYHasA HOPMa MEX/JYHapOJHOTO IIpaBa, MOXeT ObITh AINTeNbHBIM. [TocTemneH-
HO TIpaKTMKa IOJ BO3/eNCTBYMEM IepeMeH CTAHOBUTCSA HEYCTONMYMBOI (HecTa-
6unbHOM). Hapymaercs ee mocTosHCTBO (HENpepbIBHOCTD). B Kakoii-TO MOMEHT
00611eCTBEHHOT )KM3HM 9TV ISMEHEHVSI IPMOOPeTAI0T TaKyie KaueCTBEHHbIE CBOI-
CTBa, YTO IIO3BOJIAET CTOPOHAM, CBSA3aHHBIM MEXIYHapOJHBIM OOBIYaeM, OTOII-

5 Ibidem.
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TV OT 00513aTeIbCTB UM IIPelyCMOTPeHHBbIM. Paspylraercs ¢BsA3b IpaBOOTHOIIIE-
HUIT — OJIHOI CTOPOHBI 4TO-/1NO0 TpebOBaTh, JPYroii — BBINONHATD. BMmecTe ¢
TeM, TaKOTO POjja 00CTOATENbCTBA MOTYT HACTYNUTb OBICTPO, HALIPUMEP, B pe-
3y/IbTaTe PEBOJIOIVIOHHBIX M3MEHEHNMII B TeX VM MHBIX cdepax 00IeCTBEHHbIX
OTHOILIEHUIA.

Ha Hau B317151/1, ec/in KOpeHHOe M3MeHeHVe 00CTOATENbCTB HOCUT BPeMEeHHBII
XapakKTep, TO B TAKOJ CUTYaI[y BO3MO>KHO IIPYOCTAHOBJIEHVE NEVICTBUS MEX/Y-
HAapOJHOTO 00bIYas IO BOCCTAHOB/ICHN IIPEXHIUX YCTIOBUIA, IIPY KOTOPBIX cPOp-
MMpOBanach 00bIYHAsI HOPMa MeXyHapogHoro npasa. Ho ato Heob6xoa1Mo 060-
CHOBBIBATb U JOKA3bIBAaTh 3a/IHTEPECOBAHHOMY(BIM) TOCYyHAapCTBY(am).

K curyanusam KopeHHOTo M3MeHeHUsA 0OCTOATENbCTB, HOCAIIVM BPeMEHHBIN
XapakTep, MOXXHO OTHECTV OTCTYIUIEHMsI OT 00sI3aTe/IbCTB COITIACHO MEX[yHa-
POJIHOMY IIpaBy B IIEPUOJ BOWHBI, YPE3BBIYANIHOTO MOIOXKEHVISI, IPU KOTOPOM
JKVI3HDb HallMM HaXOAMUTCA MOJ, YTPO30il ¥ 0 KOTOPOM O(PUIMATbHO OOBABIACTCA.
Tak, B ep1oy; HACTYIUIEHNsI COCTOSIHMSI BOVIHBI IIPEKPAIAl0T CBOE JIefiCTBIE He
TO/IBKO [IOTOBOPHBIE, HO ¥ OOBIYHbIE HOPMbI MEXIYHApOSHOTO IIPaBa, Kacak-
myecst 00513aTeNbCTB, PACCYNTAHHBIX HAa MUpPHOe BpeMs. Hanpumep, HaunHaIoOT
JiefiCTBOBaTh HOPMbI BOGHHOTO BPeMeH) B OTHOIIEHUY COOCTBEHHOCTH, COTTIAC-
HO KOTOPBIM MO>KeT OBITh KOH(PVCKOBaHA BCSA TOCY/JapCTBEHHAs! COOCTBEHHOCTD
HeNpUATEIbCKOTO TOCY/JapCTBa, HAXOAAIIAsICS Ha TEPPUTOPUM IPYTOIl BOIOOIIEl
CTOPOHBI, 32 VICKTIOUEHJMEM MMYIIeCTBA AUIIOMATUYECKUX IPENCTaBUTE/IbCTB
M KOHCYIBCKMX YYpeX/eHuil. Boroolas cTOpOHa MOKeT 3aiepXKaTh Helpu-
ATEJIbCKOE TOPrOBOE CYAHO, KOTOPOE BCIIEACTBYIE YPE3BBIYAiHBIX 00CTOSATENbCTB
He CMOTJIO BBINTY U3 HEIPUATENIbCKOTO MOPTA B Te€YeHNE TbIOTHOTO CPOKA VN
BBIXOJ] KOTOPOMY He OBUI paspellieH, ¢ 0053aTeIbCTBOM BO3BPATUTh CYZHO I10-
C7Ie BOVIHBI 6e3 BO3HArpak/ieH)sl JIM MOABEPTHYTh €ro PeKBM3NUIIVM 32 BO3HA-
rpaxkjieHne. 9T0 OTHOCUTCSA U K IPy3aM, HaXOAALIMMCS Ha 9TUX cyhax. [Ipekpa-
I[AIOT JIeJICTBMEe OObIYHbIE HOPMBI, Kacalolyecs CTabUIbHOCTI 9KOHOMUYECKIX
otHoureHu . Tak, 3anpeljaroTcs CAeIKY C IPUANIECKUMY U PU3MYECKUMU JIN-
[JaMJ HeTIpUsTe/s, CBOPAYMBAIOTCSI BCe TOProBble U (pMHAHCOBbIE OTHOLIEHUS.
B oTHOLIEHNM TPaXaH HENIPUATENTbCKOTO TOCYAapPCTBa MOXKET OBITh YCTAHOBJIEH
CIIeLIMa/IbHbII PEXXVM BIUIOTH [JO MHTEPHUPOBAHWS U IPUHYAUTEIBHOTO OCe-
JIeHVsI B CHELMA/IbHO OTBEJIEHHbIX MecTax. [IpeKkpaliaior feiicTBue OOBIYHbIE U
JIOTOBOPHbIE HOPMBI MEXIYHapOJZHOTO IIpaBa B OTHOLIEHNM) MMUPHOTO IIPOXOfa
CYZIOB BOIOKOIIMX CTPAH Yepe3 TEPPUTOPUATIbHOE MOPe HelTPaTbHBIX TOCYAAPCTB
Yl MHOT¥€ JIPyTVie TAKOTO POJia HOPMBIL.

OTzenpHO HEOOXOAVMO YKa3aTh Ha BO3MOXKHOCTDb OTCTYIUIEHNS TOCY/IapCTB B
YKa3aHHBIX CUTYAIVIsIX OT OOJIBIIHCTBA OCHOBHBIX ITPaB 1 CBOOOJ YeloBeKa, HO-
CAIVX KaK JJOTOBOPHBIIL, TaK ¥ OOBIYHO-IIPABOBOII XapaKTep. ITO OTHOCUTCS KO
MHOTUM TPOKJAHCKUM U IOMUTUYECKVM IIpaBaM, KOTOPbIe MOTYT OBITh OTPaHM-
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JeHbI, HAIIPUMeD, K IIPaBy Ha yBaKeHe XXIINIIA; 3aIpeTy He3aKOHHOTO IIPOCTIY-
IVBaHMS Tene(OHHBIX IIEPErOBOPOB; CBOOOJE MBICIIV, COBECTY U PE/IUTUY; CBO-
6ope BpIpaKeHUA MHeHMs (CBOOOJe C/I0Ba); IIPaBy MOTY4YaTh M PaCIpPOCTPAHATD
nH}popMannio; cBo60/je MUPHBIX COOPAHMII 1 ILIECTBMIL; IPABY Ha CBOOOJY Hepe-
IBVDKEHMS ¥ BBIOOPY MecTa XKUTEe/IbCTBA; 3alIPeTy KOJIEKTUBHOI BBICBIIKY MHO-
crpaHieB u fip. [Ipu aToMm Bce sxe moTpebdyeTcsa nHGOPMUPOBaHIE BBICIINX JOTDK-
HOCTHBIX JIML] MEXXIYHAPOJHbIX OpTaHM3aINil, B PAMKaX KOTOPBIX OBLIM B3SATHI
00s13aTe/IbCTBA B OTHOILIEHNUY COOJTIO/IeHNsI OCHOBHBIX IIPaB 1 CBOOO]] Ye/I0BEKa.

CuTyauyn BpeMEHHOTO OTCTYIUICHUA OT MEXIAYHapOJHBIX 0043aTe/IbCTB OfI-
HOJI WIM TPYIIBI TOCYAAPCTB, BBISBAHHOTO UPE3BBIYATHBIMU OOCTOATEIbCTBA-
MM, ICK/TIOYAOIMIMIL OTBETCTBEHHOCTb TOCY/JAPCTB, €C/IN UX PacCMaTpUBATh KaK
KOpeHHOe M3MeHeHMe OOCTOSATENbCTB, HAIUIM 3aKpeIIeHye B Me>KIYHapOHBIX
o6bruasx u orpaxenne B pesomonuu [A OOH ot 12.12.2001 Ne 56/83 «OtBet-
CTBEHHOCTb TOCYZIapCTB 3a MEXJYHapOJHO-IIPOTMBOIIPaBHbIe HesHMs». Kak
IPaBWJIO, TaKMe CUTYalMN CBA3AHBI C KPATKOCPOYHBIMIU COOBITHAMY, XOTS U HO-
CAIMMY 0ObEKTUBHBII XapaKTep, TAKOBBI, HAIPUMeP, HGopcMaKOpHbIe 00CTOsI-
TEIbCTBA, MEPbI CAMOOOOPOHBI, OefcTBIe .

YkasaHHbIe BBIIIE CUTYalVi KOPEHHOTO M3MEHEHVS OOCTOATENbCTB M Bpe-
MEHHOTO IPUOCTAHOB/IEHVS B CBS3Y C 9TUM KaK JOTOBOPHBIX, TAK M OOBITHBIX
HOPM, HAllUIM OTpaKeHMe B MEXAYHapOJHOM IIpaBe B BUJie CAMOCTOSTETbHBIX
OOBIYHBIX HOPM, HO, Ha Halll B3IJIAJ], TECHO CBSI3AHHBIX C peaii3aleli KIay3yibl
rebus sic stantibus.

JIHTepecHa OlLleHKa NMPUMEHMMOCTH YCTIOBMII KOPEHHOTO M3MeHEHUs 00CTo-
ATE/IbCTB, IIPU KOTOPBIX BO3HNK MEXIYHAaPOJHbII 00bIYali, B BOIIPOCE O IIPaBO-
IIpeeMCTBe, KOT/Ia TOCYAapCTBa 00 beIMHSAIOTCS, OSB/IIOTCS HOBbIE TOCYAPCTBa,
KOT7Ia TOCYApCTBa Pas3/e/sloTCsl Ha COCTAaBHbIE YacT! U, KaK C/IeACTBIE, CO3/a-
I0TCS1 HOBBIe OOpasoBaHus. Ha Haur B3IVIAz, ¢ y4eTOM IpUMeHeHMs 00Iero Me-
XaHM3Ma IIPaBOIIPeeMCTBa B MEeKIYHAPOJHOM IIpaBe BO3MO>KHA Takast GopMyIia:
ec/y HO0OHOrOo pojia TepPUTOPHATbHbIE UISMEHEHNS He IPUBE/YT K CYIleCTBEeH-
HOMY M3MEHEHUIO B IIPAaKTVKe HOBBIX 00pa3oBaHMIT, TO MOXXHO TOBOPUTH O Ta-
KOM IIPaBOIIPEEeMCTBE; eC/IM OCYIIeCTB/IeHNe MPAKTUKM CTaHEeT HEBO3MOXKHBIM
BBUJLY IIPOM3OLIEIINX IIEPEMEH, TO 3TO 0OCTOATE/IBCTBO MOXKET PacCMaTPIUBATh-
Cs1 KOPEHHBIM U JJOCTaTOYHBIM I OTKa3a HOBBIX OOpa30OBaHMIl OT BBIITOJTHEHNUS
MEeX/TYHapOJIHBIX 00513aTe/bCTB M0 MEXAYHApPOJHOMY OObIYalo, 32 MCKIIOYEHM-
eM CITy4aeB, IPsIMO IIPeyCMOTPEHHBIX MeXAyHapOAHbIM npaBoM. Kak u B mpase
Me>XIYHapOJHBIX JOTOBOPOB, B IIPaBe MEXXAYHAPOJHBIX OOBIYaeB CIIEAyeT YUUTbI-
BaTh, YTO OOBEKTOM IIPABONPEEMCTBA SIB/ISIETCS TEPPUTOPUSL, IPUMEHUTETBHO K
KOTOPOJI CMeHsIeTCs1 COOCTBEHHMK, OTBETCTBEHHBIN 3a IIPEXKHIIE MEXYHAPOHbIE
003aTeNnbCTBA.

16 Cm.: lok. OOH, A/RES/56/83.
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[Tpn oreHKe KOPEHHOTO M3MEHEHNsA 0OCTOATEIbCTB MOXKET BCTATh BOIIPOC O
CPOKaX JaBHOCTU MEXJYHapOJHBIX 00bIUaeB, Y KOTOPBIX AaBHO HET HMPAKTUKM,
a CTOPOHBI paHee He 3asBJLSUIN, YTO HE PACCMATPUBAIOT VX B Ka4ecTBe OOBIYaeB.
Bomnpoc o mpuMeHNMOCTH) B TaKUX CUTYALMAX MEX/JYHAPOJHBIX OObIYaeB BCTAET,
KOT/Ia U3 MHTEPECOB TEKYILIeN CUTyalMy OJJHA U3 CTOPOH BCIIOMMHAET O Cylle-
CTBOBAHUM JIaBHETO MEX/[YHApPOLHOTO OObIYas, a Apyras ero OCHapyuBaeT, CBs-
3bIBasl HEJEVICTBUTE/IBHOCTD 9TOTO OObIYasl ¢ KOPEeHHBIM VM3MEHeHMeM 00CTOs-
TEIbCTB, 00YCTIOBIEHHBIM €r0 JaBHOCTBI0. CIOp [ja’ke MOXKeT OBbITh IIepeHeceH B
MeX/[yHapO/iHble Cy/ieOHbIe OpTaHbl.

Cornacno mosunym A.H. TanamaeBa, B Me>XIyHapOJHOM IIpaBe HeT 00Omieit
HOPMBI, KOTOpasi OBl yCTaHaB/IVBala CPOKY JJABHOCTY — OYZb TO AaBHOCTD NPU-
oOpeTeHUsl TeppUTOPUM, [JABHOCTb IIOTALIEHVS MEXAYHAPOJHBIX JIOTOBOPOB
wm Kakasg-mi6o ppyras [Tamamaes A.H., 1973: 181]. Ilo HameMy MHeHMIO, CpO-
Ka JJABHOCTY Y MEXJYHAPOIHBIX 00BIYaeB, KaK 1 0€CCPOYHBIX MEXIYHAPOILHBIX
JIOTOBOPOB, He CYILIECTBYeT, eC/IV HEVICTBUTE/IbHO KOPEHHBIM 00OpasoM He 13-
MEHMINCh OOCTOATENbCTBA, ITOCTY>KMBIINE Cepbe3HBIM OCHOBaHMEM I ¢op-
MUPOBaHMS MEXIYHApOIHBIX OObIYaeB. 37ech KaK pa3 HeOOXOAMMO IOKa3aTh
3aHTepPeCcOBAHHOI(HBIM) CTOpOHe(HaM) Haauuue MM OTCYTCTBYE KOPEHHOTO
M3MeHeHNA 00CTOATeNbCTB, COOTBETCTBYIONE MIPAKTUKI, @ TAKXKe ee COOTBeT-
CTBUA NOTPEOHOCTSAM PasBUTVIA MEKIOCYAAPCTBEHHBIX OTHOIICHMI.

V3no>xeHHbIe paccyxaeHns mutatis mutandis IpUMEHSIOTCSA K MHBIM, HeXe-
JIM TOCYAAPCTBA, CYO'beKTaM MEXIYHAPOJHOTO IIpaBa — MEXXYHAPOIHBIM MEX-
MIpaBUTE/TbCTBEHHBIM OPTaHM3aLVAM U JIp.

4. Knayayna rebus sic stantibus u mexayHapoaHbie
00blYam 0 NPOXOXAEHUU rOCYyAaPCTBEHHON rpaHuLLbl

Bmecre ¢ TeM Ha KOpeHHOe U3MeHeHUe 00CTOATE/IbCTB Helb3sA CChUIATHCA (CO-
rmacHo KonBeHnym 1969 r.) Kak Ha OCHOBaHue JIJIs IPeKpalleHus JoroBopa Win
BBIXOJ}a I3 HETO, €C/IN JOTOBOP YCTaHABINBAET FOCYAAaPCTBEHHYIO TPaHMITY.

[Ipobnemarnka rpaHuI] KaK OrpaHMYEHNA JCIIONb30BAHUA KJIay3ylbl rebus
sic stantibus Hanwta oTHePHOE OTpakeHMe B AaHHOI KoHBeHIMM BBUY 0C000I1
B)XHOCTY 9TOTO BoIpoca. He3bI6/1eMOCTb ToCyjlapCcTBEHHBIX TPAHNUI] M COXpaHe-
HI€ TePPUTOPUATBHON LETOCTHOCTY TOCYAAPCTB ABIAKTCA UX XKU3HEHHO BaX-
HbIMK uHTepecamu. [Tpu paspaborke Konsennym 1969 r. gaxke Hamek Ha TO, 4TO
KOpeHHOe JM3MeHeHMe O0OCTOATe/TbCTB MOXKeT IPUBECTY K PEeBM3VM HBIHEIIHUX
TOCY[JApCTBEHHBIX TPAHMUII, IIPUBeET ObI K HEIO[IIICAaHHOI 3TOTO MEXIYHapOX-
HOTro jjoroBopa. B mepuop o6cyxaenus npoekra KoHBeHI[MM 06€CIIOKOEHHOCTD
110 J]AHHOMY BOIIPOCY BBIPasWIM pa3BUBAIOIECS TOCY/IapCTBA, HEJABHO 0CBOOO-
OUBIINMECA OT KOJTOHMA/IPHOTO THETA TaK Ha3blBa€MbIX «LIMBUIM30BaHHBIX I'OCY-
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JapcTB». BOompoc cTosAm 0 rocyjapCTBEHHbBIX T'PaHMUIIAX B 11€JIOM, HO IIPEX]Ie BCe-
TO OH KacaJiCs CyXOIYTHBIX TPAHMII, TaK KaK BO BpeMs 3aKknodeHnsa Konsennumn
12-MUIbHBII IIpefiesl TepPUTOPUATBHOTO MOPS (TeppUTOPHUATbHBIX BOK) ellje He
6bU1 ycTaHOBIIeH. Kak M3BeCTHO, IIpefie/bl TeppUTOPUATbHOTO MOPs ObIIN yCTa-
HoBeHbI B 1982 r. B Konsenuyu OOH o Mopckomy mpasy.

B pmokTpuHe fokaszaHo, 4TO KiIaysyna rebus sic stantibus He HaHOCKT yIEp-
6a MMIepaTMBHOMY IPUMHINITY MEXXIYHAPOTHOTO TIpaBa — IPUHINITY f06poco-
BECTHOTO COOIOfIeHN s MeXKIyHaPOIHBIX 00513aTeIbCTB. COOTBETCTBEHHO, Peai-
3alyA JAHHOTO NPVMHIMIIA He NO/DKHA HAaHOCUTD yliepOa U APYIUM TaKoro poja
NPUHIUIIAM, B 9aCTHOCTH, OCHOBHBIM IPUHIMIIAM MEXIYHapOJHOIO IpaBa —
NPUHIUITY TEPPUTOPUATIBHON LIEIOCTHOCTU ¥ HEIPUKOCHOBEHHOCTI TOCYIAPCTB,
3aKperuIeHHOM B Jlekmapauuy 0 IpMHLIMIIAX MEXAyHapoiHoro mpasa 1970 1., u
CBAA3aHHOMY C HUM IPVHLMITY HEPYIIMMOCTY FOCYJAPCTBEHHbBIX IPaHMNL], OTPaXKeH-
HoMmy B 3akmountenbHoM akte CBCE 1975 1. Jlexnmapauua 1970 r. T1acut, 4To
OCHOBHbIE ITPUMHIMIIBI MEXKIYHAPOJHOIO IIpaBa ABJIAITCA B3aIMOCBA3AHHBIMY, &
IIPY UX TOJIKOBAHUY ¥ IIPUMEHEHMM KaXK/IbIVl IIPUHLIAIL IO/DKEH pacCMaTpUBaThCA
B KOHTEKCTEe BCeX [PYyTUX IPUHLMIIOB. Bce rocymapcrsa npusbIBalOTCA PYKOBOJ -
CTBOBATbCA STUMM NPUHUUIIAMY ¥ Pa3BMBaTh B3aMMMOOTHOUIEHMA Ha OCHOBE MX
crpororo cobmopenus. [losToMy peanusaiys JaHHOI K/Iay3y/ibl U B IIpaBe MeXTy-
HapOJHBIX JOTOBOPOB, I B TIpaBe ME>KIYHAPOJHbIX 00ObIYaeB He JO/DKHA HApYIIaTh
YCTOMYMBOCTb MEXJYHAPOJHOTO IIPaBa, CUCTEMbI €0 OCHOBHBIX IPUHIUIIOB M,
KaK C/Ie[ICTBME, BAVATb Ha CTAOMIBHOCTD MEXXYHAPOJHBIX OTHOIIEHMUI.

B nacrosiee Bpemsa He Bce IpaHULIbI TOCYIAPCTB 3aKPEIIEHbI MEXTYHapO/I-
HpIMU JoroBopamy. CyI[eCTBYIOT TaK Ha3blBaeMble «eCT€CTBEHHbIE T'DAHUIIBI»,
YCTaHOBJIEHHBIE Ha OCHOBE NMAapPTUKY/IAPHBIX (IOKaIbHBIX) 0Obr4aeB. OOBIYHO
NIPOXOXK/JeHMe TaKMUX I'PAHNILL JIMTEIbHOE BpeMs IPU3HAETCA CONpPeNeNbHbIMU
rocyflapCTBaMy, KOTOpbIE 110 JAaHHOMY BOIIPOCY HE MMEIOT APYT K APYTY IIPETEH-
3nit. [I09TOMY, OCHOBBIBAsICh Ha BBIIIEN3/IOXKEHHBIX PACCY>KAEHMAX 00 OCHOBHBIX
IPUMHINIIAX MEXIYHApOJHOTO IpaBa, IPEAIIONIoNKNM, YTO Kiaaysyna rebus sic
stantibus B mpaBe MeX/[yHapOIHBIX OOBIYaeB TAK>Ke MOXKET BK/IIOYATh TAKOTO JKe
pofia orpaHNYeHNsA IPYMEHNUTENBHO K MapPTUKY/IAPHBIM (JIOKaTbHBIM) OOBIYasM
0 TOCYJapCTBEHHO TPaHUIIE.

3aknuyeHuve

BBupy orcyTcTBMA BCeoOIIell MPAKTUKN CIIeaTbHasA OOBIYHASA HOPMa MeX-
JIyHapOIHOTO IIpaBa OTHOCUTEIbHO KJIAy3y/bl rebus sic stantibus mpumennrenn-

17 3akmounrenbHbiil aktT CoBeljanus 1o 6e30macHoCTH U cotTpynandectsy B EBpore (Xenn-
cnHKK, 01.08.1975). Available at: https://www.osce.org/files/f/documents/0/c/39505_1.pdf (mara
obpamenus: 10.08.2020)
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HO K MEeX/IyHapOIHBIM 00bIUasiM B HacTosllee BpeMs ellje He chOpMIPOBaach,
[I03TOMY IIPUMEHsIeTCs OObIYHAst HOPMa MeX/YHaPOSHOTO IIpaBa OTHOCUTETBHO
rebus sic stantibus, o61mas g npaBa MeXX/[yHapOJHBIX JOTOBOPOB J IIPaBa MEX-
JIYHapOJIHBIX 0ObIYaeB C YYeTOM UX CIelUKI;

O61ast 0OpIYHAsT HOPMa MEXAYHAPOLHOTO IpaBa OTHOCKUTETBHO K/Iay3YIIbl
rebus sic stantibus mpuMeHNUTENBHO K IIPaBy MEX/YHAPOILHBIX 00BIYaeB CBORUTCS
K CJIeIyIOLeMY: CTOPOHBI, CBSI3aHHbIE MEX/AYHAPOJHBIM OObIYaeM, IIPABOMOYHBI
OTKa3aThCs OT €r0 JIa/IbHeIIero UCIOMHeHNs (Ha IOCTOSHHOM MV BPEMEHHOIT
OCHOBE) 1 CCBUIAThCS1 Ha KOPEHHOE M3MeHeHIe, KOTOPOe MPOU3OIIIO B OTHOILIIe-
HIY 00CTOSITENbCTB, KOTOPBIE IPUBEN K ITOSIBIIEHNIO MEeXX/YHAPOTHOTO 06bIuasi,
KaK Ha OCHOBaHMe IS ero IpeKpalljeHNs, IPUOCTAHOB/IEHNUS ero JIeiiCTBUS UIN
BBIXOJIa 113 HETO, TO/IbKO B Te€X CTy4asX, KOTJa Hajlm4dye TaKMX 06CTOATeNbCTB CO-
CTaBJISI/IO CYI[eCTBEHHOE OCHOBaHMe COITIACKsSI 3TUX CTOPOH Ha 00513aTebHOCTD
JUIST HUX MEXIYHapOJZHOTO O0ObIYasi, a IMOC/IEACTBIE M3MEHEeHNUsI 00CTOSTENbCTB
KOpeHHBIM 00pa3oM n3MeHseT chepy AeiCTBUA 0013aTe/IbCTB, BCe ellje TTOfIexXa-
VX BBINOJTHEHNMIO. [laHHO€E IPaBM/IO He PacIIPOCTPAHIETCS Ha MEeXIyHapOJHbIe
o6blyany, yCTaHaB/IMBAOIME TOCYAAPCTBEHHYIO TPAHMILY, ¥ Ha CUTYal[uy, KOTZa
KOpeHHOe M3MeHeHe 00CTOATENbCTB, Ha KOTOPOe CChUIAETCS CBSI3aHHASA MEX/Y-
HAapOIHBIM 00BIYaEM CTOPOHA, BBI3BAHA €TO [Ie/ICTBUAMI;

[IpuMeHNTEIPHO K MEXAYHApOLHBIM O0BIYAsM B IPAKTUKE MEXIOCyHap-
CTBEHHBIX OTHOILIEHUI HEOOXOMMO VICIIONIb30BATD YKAa3aHHYIO OOIIYI0 OOBIYHYIO
HOPMY MEXJYHapOJHOTO IIPaBa OTHOCUTE/IBHO JaHHOI K/Iay3yJIbl C YI€TOM OCO-
OeHHOCTell, XapaKTePHBIX J/IsI MEXXAYHAPOLHOTO 00bIYast, KaK OJJHOTO 13 OCHOB-
HBIX ICTOYHVMKOB MeX/JyHapOJJHOTO IIPaBa;

K 0CHOBHBIM 0COOEHHOCTSIM KOPEHHOTO M3MEHEHNS 0OCTOSTENbCTB, COCTAB-
JISTIOLIMX CYI[eCTBEHHOE OCHOBAHNeE COTIaCUs CTOPOH Ha 00513aTe/IbHOCTD MEX/Y-
HApPOIHOTO 00bIYas, TIO3BOJISIONIETO CTOPOHAM OTOVITY OT CBOMX 00513aTe/IbCTB,
MO>XHO OTHECTM:

VICK/TIOUMTETTBHBIN 1 OO'beKTUBHBIN XapaKTep TaKMX 0OCTOSITENIbCTB;

BO3HUKAIOIlee B XOJle TaKMX VI3MEHEHUI NMPOTUBOpeUre MeXAY MPaKTUKOIA,
JeXalleil B OCHOBE MEX/YHApPOLHOTO O0ObIYasi, M 3aKOHOMEPHOCTSAMMU 0OIie-
CTBEHHOTO Pa3BUTHUs, IOTPEOHOCTAMIU Pa3BUTHS MEXKTOCYAAPCTBEHHBIX OTHOIIIE-
HIT, OOIVIMI MIHTEPeCcaMy TOCYapCTB;

K ocHOBHBIM NOCTIE[ICTBUSAM M3MEHEeHNsI 00CTOATENbCTB, KOPEHHBIM 00pa3oM
MeHAINM cepy HeiicTBUA 0053aTeNbCTB 10 MEXYHAPOJHOMY 00bIYaio, Bce
ellje TIOfI/Ie)KAIVIX BBITIOTHEHNIO, CTIef{yeT OTHEeCTH:

JICYe3HOBEHIE VIV HEBO3MOXKHOCTb OCYIIECTB/ICHUs LI/, HOCTIDKEHUE KO-
TOPOJI CTOPOHBI IME/U B BUAY, BCTYIIasi B COOTBETCTBYIONIVE IIPAaBOOTHOIICHS;

HeollpaB/aHHble 0OpeMeHeHNsI, Ha KOTOpble CTOPOHA, CBsA3aHHAs MEeXIyHa-
POZHBIM 0ObIYaeM, He PaCCYMTBHIBA/IA, IPU3HABasi COOTBETCTBYIOLINIT MEeXXIyHa-
POZHBII 0ObIYall, BKII0YAs YTPO3Y >KM3HEHHO Ba)KHBIM IHTEPECaM 3TOJ CTOPOHBI.
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Abstract

The rebus sic stantibus clause is well-known in the theory of international law and
allows the parties to the agreement to deviate from their obligations in strictly defined
circumstances. Most researchers consider this clause mainly in the law of international
treaties and civil law. In the case of international customs, its role is rarely heard in the
doctrine of international law. However, the clause has an important place in the law of
international customs. In our view, the approach should be taken to ensure that the South
Is a general principle of law common to both domestic law and international law. Under
the influence of the Vienna Conventions on the law of international treaties, as a result of
the half-century-old practice of applying their provisions to the rebus sic stantibus clause,
this principle is reflected in the customary rule of international law, common to the law of
international treaties and the law of international customs. The relevant specific standard
of international law regarding the rebus sic stantibus clause in relation to international
customs has not yet been formed. In the practice of inter-state relations, the general
custom of international law should be used in relation to this clause, taking into account
the characteristics of international custom. The main features of the fundamental change
in circumstances that constitute a substantial basis for the consent of the parties to the
obligatory international custom allowing the parties to deviate from their obligations are: the
exceptional and objective nature of such circumstances; the contradiction that arises from
such changes between the practices underlying international custom and the patterns of
social development, the needs for the development of inter-State relations, and the common
interests of States. The main consequences of changing circumstances that fundamentally
change the scope of obligations under international custom still to be implemented include:
the disappearance or impossibility of achieving the goal that the parties had in mind when
entering into the relevant legal relations; unjustified burdens, which the party associated
with international custom did not count on, recognizing the relevant international custom,
including the emergence of a threat to the vital interests of that party. This approach, in our
view, is appropriate to use in the interpretation and application of the general customary
rule of international law in relation to international customs.
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