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AHHOTaAUMSA

Bobi3biBatoLniA Xxapkme gedaTbl NpUHLMN aBTOHOMHOCTM npaBa EBponelickoro coto3a (EC)
urpaeT peLuaioLLyto posb B npouecce TpaHcdopmaumm Coto3a B CBOEro poaa keasu-deae-
pauuio B pasBuTun, B KOTOPO MPOLLECC CEKTOPASIbHON Nepeaaym CyBepPEHNTETA CTPaH-41EHOB
Ha ypOBeHb 3TOI kBa3un-depepaumm obecneunsaeT Cyg EC. MpakTrka NpUMeHeHUs AaHHbIM
CynoM BHELLHEro M3MepeHUs NpUHUMNa aBTOHOMHOCTU, T.€. apTUKYIMPOBAHHOIO OT/INYUS
npasa EBpocoro3a 0T MexayHapoaHOro npaea, nokaabiaeT: Cya HaMepeH CaMOCTOATENBHO
onpeaenstb NOPSAOK AENCTBUS U MPUMEHEHWS HOPM MEXAYHApPOAHOro Npasa B NpaBonopsa-
ke EBpocotosa, a Takke CTaBuTb NMOA CBOM KOHTPOJbL COOTBETCTBME npary EC mexayHapoa-
HbIX JOrOBOPOB CTPaH-4/1EHOB Kak CyObEKTOB 3TOWM kBa3n-denepaumm, Tak n Cotosa B LLENOM.
BnnzocTtb npumeHsiemoint npyn aTom CyaoM aprymeHTaumm ¢ A0BOAAMU, UCMONb30BaHHLIMU
PAOOM KOHCTUTYLIMOHHbIX CYA0B rOCYAapcTB EBpOMbI Npu peLueH nMm BonpocoB B3anMo-
LEeNCTBUS HAUMOHANTbHOIO 1 MEeXAyHapOAHOro Npaea, AaeT OCHOBAHUS NMPEANONOXUTb, YTO
Cyn Coto3a B ykasaHHbIX BONPOCax BbICTYNAET Kak KOHCTUTYLMOHHBINV Cy[, CO34aBaeMO KBa-
3n-denepaumn, 3awmuias n obecrneymBas NocTeENEHHOE CEKTOPAIbHOE NepeTekaHne cyBe-
peHuTeTa cTpaH-4neHoB EC Ha ypoBeHb EBpocoto3a. OgHako HY B KOEM Cllydae peyb He OET O
npasoBoi aBTapkun EC nnm o so3seneHnn ero Cynom HeNpeoonMmMon CTeHbl Mexay npaBoMm
Coto3a 1 MexayHapoaHbIMU NPaBoM. ITO N1k 03HavaeT, 4To Cyay EBpocoio3a HaanexumT B
KaKAOM Crly4yae Onpenenstb, HACKObKO TO UM MHOE MeXayHapoaHoe cornaweHme EC vnn
CTpaH-41eHOB CNOCOBHO HaHeCTW yLepb aBTOHOMHOMY XapakTepy npasa Coto3a. C 310l To4-
KV 3pEeHns aBTop AeNnaeT BbiBOA, YTO pa3faloLmecs ynpekm B agpec ykasaHHoro Cyaa, 4Tto oH
CBOVIMU peLleHnsaMmn 6yaTo 6bl CNOCOOCTBYET AaNbHENLLEN PparMeHTaLnn MeXAYHaPOAHOrO
npaea, He MEeT OCHOBaHWI, Tak kak ans gaHHoro Cyaa npaeo EBpocoto3a siBnsieTcs npaBom
co34aBaemMon kBasu-deaepaumnm, a He HacTbio MEXAYHapPOAHOr o rnpasa.
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Abstract

The principle of autonomy of the European Union law which sparked intensive debates
after Kadi-1 judgment of the European Court of Justice and its Opinion No 2/13, is widely
recognized as one of the key general principles of the Union law. The article suggests that
the principle of autonomy plays a crucial role in the ongoing transformation of the European
Union into a sort of quasi-federation in dynamics where the Court of Justice aims to arrange
a sectoral transfer of sovereign powers from the EU member-states states on the level of
that quasi-federation. The results of the practical application by the Court of Justice of the EU
of “external dimension” of the principal of autonomy (articulating that EU law is not a part of
international law) reveals intentions of the Court of Justice independently and according to its
own rules decide the issues of validity and applicability of the norms of international law in the
legal order of the European Union. The same must be said about the control from the side of the
EU Court of Justice of international treaties concluded by the EU member-states as subjects of
such quasi-federation and by the Union itself. A remarkable similarity between arguments used
by the Court of Justice of the EU in such issues and reasoning of national constitutional courts
of some European countries provides feasible grounds for an assumption to consider the EU
Court of Justice as a sort of constitutional court of emerging quasi-federation which protect
and secure a gradual sectoral transfer of sovereignty from the EU member states on the Union
level. But it should not be taken as a legal autarchy from the side of the EU or a construction of
insurmountable wall between EU law and international law. It is better to be views as a right
of the Court of Justice of the EU to determine how international legal obligation of the EU or
its member- states may affect autonomy of the EU legal order. From this point of view any
accusations addressed to the Court of Justice of the EU in adding further fragmentation of
international law look as missing a point because the Court of Justice takes European Union
law as law of emerging quasi-federation, not as international law.
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BBenoeHue

Boinecennoe B 2008 r. 1 BbI3BaBlllee JOKTPUHA/IbHbIE NUCKYCCUM pelIeHMe
Cyna EBpocorosa 1o geny Kadi-1' oka3anoch IepBbIM IIaroM B GOpMIpPOBaHNMN
ykasaHHbIM CyZloM HOBOTO ITO/IXOZIa K BOIIpOCaM B3auMmojeiicTeusa npasa EC u
MeXYHapO/IHOTO ITpaBa. B ocHOBe 3TOro mojxofa jexxaT INPUHIUII aBTOHOMHO-
cru npaBa Coro3a 1 IPUOPUTET ero IpaBa HaJi MeXIyHapOAHBIMY 0053aTeIbCTBA-
M1 Kak camoro Coro3a, TaK U €ro roCyJapcTB-4IeHOB. B 9TOM peleHny JaHHbIN
Cyn aHHYIMpOBaJ IPUHATHIE BO UCIOMHeHMe pesotonuii CoBera besomacHocTn
OOH pemenns Komuccun u Cosera EC o Bxmodenun f. Kagy B CaHKIIMOHHBI
cimcok. IIpu atom Cyp, cocmaBmnch Ha aBTOHOMHBII XapaKTep IMpaBOIOpsiKa
EBpocorosa, oTkaszancsa npuHuMaTth Bo BHMMaHMe cT. 103 Ycrasa OOH o npu-
oputere 00s3aTenbCcTB rocyfapcts no Ycrapy OOH mnepep ux o6s3aTenbcTBaMm
10 JPYTUM MEXXJYHAapOJHBIM JOTOBOPaM.

B panbueiimem sTOT mopaxon momydun passutue B 3akmodeHun Cyma EC
Ne 2/13%, B koTopoMm Cyp, IIpu3HaI IPOEKT coramenus o npucoeguuenuyu EC k
EBpomeiickoil KOHBEHI[MN O 3alLUTe IIPaB YeloBeKa ¥ OCHOBHBIX cBobox (1950;
nanee — KoHBeHINA O IIpaBax 4yeloBeKa) He COOTBETCTBYIOLNM IpaBy EBpoco-
1033, B TOM 4JICJIe U TIOTOMY, YTO OH yTPO>KaeT aBTOHOMHOMY XapaKTepy IpaBo-
nopsaaka EC. [Ipunaroe B 2018 r. pemenne Cyna EC no meny Achmea’® Taxxe He
cTaso croprpusoM ms crienyanuctos 1o npasy EC [Eckes C., 2019: 80], oxasas-
IIJCh NIPOJIO/DKEHMEM YyKe HauaTol IMHUM Ha NMIOAYEPKHYTOe apTUKY/INpPOBaHe
aBToHOMHOCTK npaBa EC. Ha aToT pas nmopxop ykasanHoro Cypna ObUI IpUMeHeH
B KOH(IMKTe C MHBECTUIIVIOHHBIMY apOUTpakaMu JyIs pelleHNs BOIIPOCa, KTO 1

' ECJ. Joined Cases C-402/05 P and C-415/05 P, Kadi-I. [2008] ECR I-0635. §305-306.

2 CJEU Opinion 2/13 on the draft agreement providing for the accession of the European Union
to the Convention for the Protection of Human Rights and Fundamental Freedoms, 18.12.2014.

* CJEU, Case C-284/16, Slovak Republic v. Achmea BV, ECR. [2018]158.
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Ha OCHOBe Kakyux HOpM (mpaBa Coros3a Mum MeXXIyHapOgHOro Ipasa) 6yner pac-
CMaTpMBaTh MHBECTULVIOHHbBIE CIIOPBI MEX/ly MHBECTOPAMM M3 OJHON CTpaHBI-
yyeHa EC c rocyzmapctBoM, KOTOpoe Takke sABsAeTca wieHoMm Corsa.

[Ipy 3TOM CTaHOBUTCS OYEBMIHBIM, YTO IPUYMHOI PasTOpeBIINXCA Ae6ATOB
BOKPYT aBTOHOMHOTO XapakTepa IpaBa EC 7IeXUT He CTONbKO ero NpuMeHeHue
ynoMAHYTbBIM CyJiOM, CKOJIBKO pas3jMyHble JOKTPMHAIbHBIE IPEJCTaBIeHUA 00
aBroHOMHOCTH ITpaBa EC, 6epy1ue Hauasio B AByX KOHLIEIIMAX KOHCTUTYIMOHA-
IM3Ma — MEXIYHApOJHOI 1 eBpOIeNicKoil. B craTbe npepnonaraercsa mokasaTb
TeHe3VC 3TUX KOHLEMIMI, X Pa3/IN4Hble IOAXOAbl K aBTOHOMHOCTH, a TaKXe
ocobenHocTy mpuMenenus Cygom EC nmpuHIMITa aBTOHOMHOCTHM K Pa3/IMYHbIM
MeX/IyHapO/IHbIM IOTOBOPaM KaK C y4acTyeM cTpaH-41eHoB Coro3a, TaK ¥ CAaMOro
EC. Ina ykasannoro Cyza IpMHIUII aBTOHOMHOCTHY IIpaBonopsAgka Corosa ABA-
eTcA OHMM U3 OCHOBHBIX NpMHIMIOB npaBa EC, BHecIINM pelraommuii BKIaj B
Ipoliecc KOHCTUTYIMOHanu3auuy Espocorosa.

Cnennduka ero npuMeHeHns yKasaHHbBIM CyZOM K HOpMaM MeXIYHApOIZHOTO
IIpaBa, a TaK)Ke CXO/ICTBO MCIOIb30BAaHHOI IPU 3TOM apryMeHTalluM C IOAXO-
IIOM KOHCTUTYLMOHHBIX CY[IJOB CTpPaH EBpOIbI K MeXJyHapOJHOMY IIpaBy JAlOT
OCHOBaHMA MPEATIONOXUTD, 4YTO Cy7l IeiiCTByeT B 3TOM OTHOLIEHUM KaK KOHCTH-
TYLIMOHHBII CYH, /1A KOToporo EBpormeiickniit coro3 siBsAeTcs «kBasu-peneparnyet
B Pa3BUTUN», B KOTOPOJ IPOUCXOIUT CEKTOPANbHOE NepeTeKaHNe CyBepEeHNUTEeTa
rocyziapcT-ueHoB K Corosy. C 370l ToukM 3peHus ynpeku B agpec Cyzna B TOM,
YTO OH CBOVIMU PeLIeHNAMU CIIOCOOCTBYeT Ha/IbHelIIell pparMeHTaIN MeXK/TyHa-
POJHOrO IIpaBa, He MMEIT OCHOBaHMiA, Tak Kak 1A Cypma EC npaso EC asnaerca
IIPaBOM CO3/IaBaeMoOl KBasu-Qefeparyy, a He YacThIo MeKIYHAPOJHOTO IIpaBa.

1. [lBe KOHUEenuMm KOHCTUTYLMOHaNM3ma
M aBTOHOMHOCTU npaBa EC

[TpobemaTnke aBTOHOMHOTO Xapaktepa mpaBa Cor3a, a TaK)Ke 3BOMIOLNIN
noaxoza Cyma EC k feifcTBMI0O HOpM MeXAYHApOJHOTO IIpaBa B IIPaBOIOPAIKe
EC mocBslleHbl MHOTOYNMCIEHHbIE ITyOIMKALMY MHOCTPAHHBIX CHELVA/IICTOB,
OLIEHK) KOTOPBIX BapbUPYIOTCSA B 3aBVCHMMOCTM OT M30PaHHOTO MMM pakypca
uccnenoBanud. [I1g cnenyuaaucToB IO MEXJIYHapOJHOMY IIpaBy IpaBo EBpo-
IeJICKOTO CO03a OCTAETCS MYCTh OCOOBIM U CaMOJOCTaTOYHBIM IIPABOIIOPSIKOM
(self-contained regime), HO Bce >Ke CYIIECTBYIOIMM B PaMKaxX MeXIYHAaPOHOTO
IIpaBa KaK «IMOJCHUCTeMa MEXAYHApOJZHOTO IIpaBa» B CUIy Toro, 4To EC co3pman
Ha OCHOBE MEXIYHAapOAHBIX JoroBopos [Simma B., Pulkowski D., 2000: 402]; kak
3aMeTM/I OJVIH M3 CTOPOHHMKOB TAaKOTO ITOAIXOAa, «mpaBomnopsnok EC Bce eme
OCTaeTcs IOf, BIMAHNEM JyXa MeX[yHapogHoro npasa» [De Witte B., 1994: 299].
C aToi1 Touky 3peHns npaBo EC BHITIAANT puMepoM Habopa HOPM MeX/yHa-
POIHOTrO IIpaBa 1 YacTbI0 MEX/YHAPO/IHOTO IIPaBa B 11€710M, B KOTOPOJ IIPOIiecchl
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HOPMOTBOPYECTBA I IIPMHY>KJEHNA BBIIIIV Ha HOBBIN ypoBeHb [Ziegler K., 2001:
273], ampaBo EC nony4unio Ha3BaHMe «eBPOIEVICKOI CHCTEMBI MeXXAYHAPOLHOTO
ny6maHoro npasa» [de Witte B., 2008: 39]. 9Toii >ke mo3uLmy IpuUAep>KUBaeTCs
n Kommccnsa mexaynapogsoro mpasa (ganee — KMII), deit mimpoKko M3BeCTHBIN
IOKJIa O pparMeHTaIMy MeXIYHapOIHOTO IIpaBa OblI BO MHOTOM BBI3BaH HE00-
XOJIIMOCTBIO BBIPA3UTh COOCTBEHHBI OAXOJ K ocobeHHOCTs M npaBa EC, chop-
MYIUpOBaHHBIM B pemennax Cyma EC*

Vcxons u3s 3TUX SOKTPUHAIBHBIX YCTAaHOBOK, MICC/IE[OBATE/IN MEKAYHAPOSHOTO
IIpaBa MO/IBEPITIM PE3KOII KPUTMKe yKasaHHOe Bbille pemenne Cyna EC mo memy
Kadi-1, 06Bunss Cyn B IOfpbIBe LIeTIOCTHOCTY MEXIYHapogHOTro npasa [Tomus-
chat C., 2009: 657]. He MeHbIIIyI0 KPUTHKY IOPUCTOB-MEKIYHAPOJHNKOB BBI3BAIO
3axmouenne Cyzma EC Ne2/13, o6muit HacTpoii KOMMEHTATOPOB K KOTOPOMY Xa-
PaKTepU3YIOT KaK «KOMOVMHALMIO III0Ka, HeBepus 1 poTecta» [Scheinin M., 2014].

C Touky 3peHmsa crnenmanucros o npasy EC npasonopsanok EBpocorsa —
CHCTeMa, CYIeCTBYIOLIas MPYHINIINAIBHO OTAENIbHO (aBTOHOMHO) KaK OT HaIlM-
OHA/IbHOTO, TaK U OT MEX/IyHapOJHOTIO IIpaBa. ITa IPyIa aBTOPOB IPUBETCTBYET
ynomsaHyToe pemenne Cypa, cunTas, 4To TeM caMbIM CyZl OTCTOSAT aBTOHOMHOCTD
npasonopszka EC [Lavranos N., 2010: 274], u crapaeTrcss 00BbACHUTb IPUINHBI
npuaatusa 3akmodenns Ne 2/13 [Halberstam D., 2015: 105].

Cutyanus emje 60blile 3alIyThIBAETCs, €C/IM IPVHMMATh BO BHUMaHUe, YTO
4To pycckmit nepesof goxtana KMII o ¢pparmMeHTanum MexX[yHapOIHOTO TIpaBa
TaK)XXe JICIOJIb3yeT TePMMH «aBTOHOMHBINI PeXMM» B Ka4eCTBe He COBCEM KOp-
peKTHOro mepeBofa TepMmHa «self-contained regime»®. KMII oTHOCHT K Takum
pexxnMam He TonbKo npaso EC, Ho u, HanpuMep, npaBo BTO nin nHBecTUINOH-
HOe IIpaBo, HO Ipu 9ToM (B oTmure oT Cyza EC) BkIagpiBaeT B 9TOT TEPMMH CO-
BeplIeHHO Apyroe cofgepykanne [JImdpum V.M., 2020: 129-144]. Ecmu KMII nog
TEPMIUHOM «aBTOHOMHBIN» IIOHMMAET ITYCTh ¥ OCOOEHHYI0, HO BCe )K€ 4acTb 00-
1I[er0 11eJIOT0, OY/b TO TOCYAAPCTBO WM MEX/AYHAPOJHOE IIPABO B LIEJIOM, TO /I
Cyna EC aBTOHOMHOCTb O3Ha4aeT IO/IHYI0 000COO/IEHHOCTb U HEe3aBUCUMOCTD
npasa EC oT HallMOHa/IbHOTO U MEXyHapoHOTO mpasa. [Ipy aToM B OKTpuHe
IIpaBa MeX/YHapOJHBbIX OpTaHM3alMil y>Ke CIOXXUIOCh MHEHMe, 4TO IOHUMae-
Mas MMEHHO B 3TOM CMBbIC/Ieé aBTOHOMHOCTD IIpucyuia He Tonbko EC, HO 1 Bcem
Me>XIYHapOHBIM OpTraHM3auysM (110 MHEHUIO psifla aBTOPOB, «<aBTOHOMHBIE Op-
raHy3anyy cTam GaKTOM MeXYHapOJHO >KVM3HI», OJHAKO YPOBEHb TAKOIl aB-
TOHOMHOCTY OT/INYaeTcs OT opranusanyy K opranusanuu [Collins R., White N,

* @parMeHTanUsA MEXKAYHAPOLHOTO IpaBa: TPYAHOCTH, 00YC/IOB/IEHHbIE AUBePCUpUKALIelt 1
paciunpennem cdepsl OXBaTa MEXAYHAPOZHOrO mpasa. [JoK/Iaj uccaesoBaTebckoil rpymmst Ko-
MUccnu MeXxayHapogHoro mpasa. A/CN.4/L.682 13 April 2006.

> Aurmmiickas Bepcus Jokmaga KMIT o Q)parMeHTaumm MEXTYHaPOIHOIO IIpaBa UCIIOIb3yeT
tepmuH «self-contained regime», a He “autonomous”. Ha Haut B3/, Han6osnee 6/11M30K 110 CMBICTY
TIepeBOJ, «CAMOCTOATENbHBIN» VI «CAMOJOCTATOYHBIN».
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2011: 7-8, 17]. VI3 BBIIIEN3TO)KEHHOTO BUJHO, YTO IOPVICTBI-MEXIYHAPOJHVKN I
crienuanucThl 1o npasy EC npuep>xnBaTCcsa pa3aMuHbIX KOHIEMIINI aBTOHOM-
HOCTY, IPOTUBOCTOSAIINX APYT JPYTY.

B 6oee mmmpokom miaHe [Be NOJSIPHbIE TOUKM 3PEHMUs SABIISIOTCS OTPaXKeHM -
eM KOHKYPeHLIMM KOHIIeNLNII KOHCTUTYLIMOHANN3Ma — MeX/[yHapOJHO-IIPaBo-
BOro 1 eBponeiickoro [D’Aspremont J., Dopagne F., 2008: 941]. O6e xoHuenmym
00befVHSET TO, YTO OHU OTXOAAT OT OFHOTO M3 KJIACCUMYECKMX YCTIOBMUII JIIO-
0071 KOHCTUTYLIMN, @ IMEHHO — HePa3pbIBHON CBSA3Y KOHCTUTYLMM C TOCYAAp-
CTBeHHOCTBIO 1 HaceneHueM [de Wet E., 2006: 52]. CTOpOHHUKYN MeXIYHApOJ-
HO-IIPAaBOBOTO KOHCTUTYLMOHA/IM3Ma [IeMAl0T AKLEHT Ha CUCTEMHOM €JVHCTBE
MEXXIYHapOJHOTO IpaBa, 00Iafalolero COrlacOBaHHBIM HabOpOM HeoThbeMIle-
MBIX OCHOBHBIX NIPMHIUIIOB U HEKOeil MepapXNYHOCTDIO, T.e. HAIM4MeM IpaBuU
BBICIIETO NOPSAAKA, K KOTOPbIM OTHOCATCA B IIEPBYI0 OYepelb MMIEpaTHBHbIE
HOPMBI ME&XXJYHAPOTHOTO IIpaBa (jus cogens). B 5ToM MeXXIyHapO[HOM IIPaBOIIO-
panke ocobas ponb orBoputcs Ycray OOH, KOTOpBIl MMeeT KOHCTUTYIVMOH-
HBIJI XapakKTep, TaK Kak OH OTpakaeT IL[eHHOCTU MEeXIYHapOJZHOTO coo0IecTBa
u B cuy ct. 103 YcraBa, roBopsieit o mpuoputere obssarenpcts wienoB OOH
1o YcraBy Iepefi X 00513aTe/IbCTBAMU 110 JPYTUM MEXAYHapOJHBIM I0TOBOPaM
[Fassbender B., 1998: 590].

Kpome aToro, 1jeMeHTHpYIOIIast pOib B 3TOM IIPABOIOPS/IKE OTBOAUTCS 0051-
3aTe/IbCTBAM erga omnes — 00sA3aTeIbCTBAM T'OCY/IApCTB IIepef] BCeM MeXKIyHa-
POIHBIM coobuiecTBOM. B CBOIO Ouepenp MMIIepaTUBHBIE HOPMBI MEX/YHApPOJ-
HOTO IIpaBa UMEIOT cucTeMoobpasyroumii 9pQekr, a HOpMBI BCeX BO3MO>KHBIX
HOJCUCTEM MEXIyHapOJHOTo IpaBa, Oyzab To npaBo BTO, HOpMBI 0 3amuTe npas
yenoseka uay npaso EC, nomkuel coorBeTcTBoBaTh Y crapy OOH 1 He npoTuso-
peuuTh MMIEpAaTUBHBIM HOpMaM. VIHBIMM clOBaMu, MeXyHapOIZHO-IIPABOBOI
KOHCTUTYLMOHATIM3M MCXOAUT U3 TOTO, YTO AENCTBUTENbHOCTb HOpM InpaBa EC
IO/DKHA OLIEHMBATbCS HA INpeAMeT MX COOTBETCTBMA BBILIECTOALIVMM HOpMaM
MEXJYHapOJHOTO IpaBa. Takoil X0/ pacCyX/leH!il B UTOTe CTaBUT I10J] BOIIPOC
CyllleCTBOBaHMe aBTOHOMHOCTM IpasBonopsaka EC B ToM Buje, B KOTOPOM OHa
copmynuposana Cygom EC [D’Aspremont J., Dopagne F., 2008: 951].

B cBo ouepenp, NOABMBIINIICA ICTOPUYECK IIEPBBIM €BPOIIEICKIIT KOHCTU-
TYLMIOHA/IM3M OCHOBAH Ha IIMPOKO M3BECTHOM Te3uce: B EBpocorose co3fiaH aBToO-
HOMHBII IPAaBONOPALOK, OT/INYHBIN KaK OT HallMOHA/IbHOTO, TaK M OT MeXXyHa-
pomHoro mpasa. TepMUH «KOHCTUTYLIMOHATN3ALA», BIIEPBbIE MCIONTb30BAHHBIN
9. CreitHoM B ero crasureri anoxanpHol cratbe 0 Cyme EC [Stein E., 1981: 1-27],
ObUT IM IIpUMeHeH K cepuu peurenit Cypa, HaYMHAA C pelleHnit 1o fenaM Van
Gend en Loos® n Costa/Enel’, B KOTOPbIX ObUIV 3a7105K€HBI JOKTPMHATbHBIE OCHOBBI

¢ ECJ, Case 26/62 Van Gend en Loos v. Nederlandse Administratie der Belastingen) [1963] ECR 1.
7 EC]J, Case 6/64 (Costa v. EIN.E.L) [1964] ECR 585.
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HbIHeIIHero npasonopsanka EC u mpoBosraiienpl IPUMHIUIT €70 aBTOHOMHOCTU
OT HAIIOHAJIbHOTO ¥ MEXKAYHAPOJHOTO IIPaBa I MIPMHINII €T0 IPMOPUTETA Iepes
HOpMaMM KaK HallIOHa/JIbHOT'O, TaK ¥ MEX/yHapOIHOTrO IpaBa. B pesynbraTe aTnx
pemennit EC TpanchopmmpoBaca u3 TpaguIMOHHON MeXIyHapOJHOI OpraHu-
3anmy, AeVICTBYIONIEll Ha OCHOBE HOPM MEXAYHapOJHOTO IpaBa, B ocoboe (sui
generis) oO6pa3oBaHue, KOTOPOe ¥MeeT KOHCTUTYIVIOHHbIE IPUHIUIIBI Y PETy/INpy-
€TCs1 JOTOBOPOM, HOCSAIIMM XapaKTep KOHCTUTYLMN (B perieHu 1o feny Les Verts
Cypn sassun o Jorosope o EC kak 0 «kkoHCTUTYLMOHHOM XapTuyu CoobujecTBar®).

EBpomneiicknii KOHCTUTYLIMIOHA/IN3M IOTHOCTBIO MICK/II0YaeT MOSYMHEHHOCTD
npaBa EC mexxgynapogaomy npasonopAaky n Ycrasy OOH u He npusHaet ponun
VIMIIEPAaTUBHBIX HOpM MexkayHapopHoro npasa. Cyn EC B nenne Kadi- I npepgnoven
He KacaTbCs CyLeCTBOBAHMA U IEMICTBIA MMIIEPATUBHBIX HOPM MEXYHAPOJHO-
ro npasa B npaBonopsike EC, oco3HaBast, 4T0 11000€ IIpU3HAHNE C er0 CTOPOHBI
He TOJIbKO POJIN HOPM jus cogens B IpaBe EC, HO make X cyliecTBOBaHUA PyH/A-
MeHTaJIbHBIM 00pa3oM M3MEHNUT OTHOLIeHNe K aBTOHOMHOCTH ntpaBa EC.

3a pasnIMyHBIMU MOAXOAAMMU K KOHCTUTyHuoHanusmy EC 1 aBTOHOMHOCTM
npaBa EC ckpbiBaeTcsi cepbesHasi MpakTuyecKas mpobaeMa HOPMAaTUBHOTO Xa-
pakTepa — Ipu KOH(IMKTe HOPM MeXAyHapojgHoro mpasa 1 npasa EC mexpy-
HapOJHO-IIPAaBOBOIT TOAXO/ K IIpaBy Coo3a MPUBOANUT K COBEPLIEHHO THOMY pe-
3y/IbTATY, 4YeM IIO/IXO/I, B OCHOBE KOTOPOTO JIEKUT IPUHIUIIBI aBTOHOMHOCTI EC
[Moreno-Lax V., Gragl P., 2016: 458].

2. ABTOHOMHbIA XapakTep npasa EC
M ero «<BHeLWHee» usmepeHue

fABnAAch ogHMM U3 OCHOBHBIX IPMHILMIIOB, €C/IM He IPUHLMIIOM IPUHIN-
nos [Fanou M., 2020: 106] mpaBa EC u 9acTbio KII0YeBBIX OCHOB IIPABOIIOPSI]-
ka EC [Molnar T., 2016: 343-435], npunnun aBToHoMHocTu npaBa EC tem He
MeHee CO3/laeT 3HAauMTe/lIbHble TPYSHOCTM C €0 3HaYeHUeM U IOC/Ie[CTBUAMU
[Koutrakos P., 2019: 64]. IIpu MHOTOYNC/IEHHBIX IyOIMKALMAX 3alaHbIX aB-
TOPOB IO TeMe aBTOHOMHOcTU IpaBa EC B orevyectBeHHOI fokTpuHe EC pgua-
JIEKTUYHOCTb pa3BUTHUA NpUHLUNIA aBTOHOMHOCTH npaBa EC B pemennax Cypga
EC 006X0msTCsA CTOPOHOI; OTPafHBIM VICKTIOYEHVEM SIBJIAETCS HeJlaBHe PaOOThI
VM. JIndummna [JIndumn V.M., 2020: 226-245]; [JIndmm V.M., 2019: 84-85].
OcobeHHO YAVBUTENIBHO 3TO Ha (pOHe IMpM3bIBOB, afipecoBaHHbix Cymy EADC,
Npu3HaTh 1o a”anorum ¢ npasoM EC cknappiBaromuiica npasonopsagok EA9C
KaK MMeIOIil aBTOHOMHBIN Xapakrep [[Ipsdenko E.b., Outun K., 2018: 132-133].
Ha nam B3r1s171, uctionb3oBaHme atoro npuninma B mpase EA9C 6e3 noHuMaHums
KaK IOKTPMHA/IbHOTO, TaK ¥ HOPMaTMBHOTO 3HaYeHM s IPMHIMIIA aBTOHOMHOCTH

8 ECJ, Case 294/83 Les Verts v European Parliament (1986) ECR 1339.
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B ripaBe EC 6b110 651 IpeXx/ieBpeMeHHO € TOYKY 3peHMsI BO3SMOYKHOI HEeTaTUBHOM
peakuuu rocygapcra-unenos EASC.

Kak mumer /Ix. OpnepmarT, aBTOHOMHOCTb O3HA4aeT CaMOyIIpaBJIeHNe, 1Py
KOTOPOM 00/1aJalo1I i1 aBTOHOMHOCTBIO CYOBEKT MMeeT BO3SMOXKHOCTb BHIOMPATD
IYTb CBOETO PasBUTHS CAMOCTOSTE/IbHO, 0e3 KOHTPOJISA, YKa3aHUIl WM BIVSAHUA
npyrux [Odermatt J., 2016: 1]. ViMeHHO Takoe NOHMMaHVe aBTOHOMHOCTI OBLIO
BocripuHATo Cynom EC, X0Ts 3TOT TepMuH HUKOTA He GUTYPUPOBAT B yIpeu-
TEIbHBIX JOTOBOPAX O CO3JaHMM cHavyajaa EBpoIeiickux coobuiecTs, a HOTOM U
EBpocorosa. [Ipunnumn aBronomHocty Cyp paspaboTan B I1eJIOM psifie pelIeHui
VI 3aK/TI0YEHNIT’, ABJIAACh OYEBUIHBIM U KPAaCHOPEUMBBIM IIPOAYKTOM CyAeOHOro
HOPMOTBOPYECTBA, 11 10 CUX ITOP HAXOAUTCA B IIpOLjecce pasBUTHA.

[TepBeiM 11 Hambosmee usBectTHBIM 1aroM Cypa EC B HanpaB/ieHVy IpyU3HAHUA
aBTOHOMHOCTH npaBonopsagka EC crano BpiHeceHHOe B 1963 1. 3HaMeHUTOe pe-
mene 1o geny Van Gend en Loos™, B xoropom Cyz BIiepBble 3asIBII O CYIIIeCTBO-
BaHMM B MEeX/[YHapOHOM IipaBe HoBoro npasonopsiaka EC (a new legal order of
international law), cy6bexkTamu KOTOpPOro sIB/IAIOTCS HE TOJBKO OCYIapCTBa, HO
n yacTHble mmua. OpHako yxe depes rop Cyn EC 3aroBopui ToIbKO O «<HOBOM
IIPaBOIOPSAZIKe»', OIyCKas C7I0BAa O MEXAYHAPOAHOM IIpaBe, U B MOCIEAYIOLINX
pellleHNAX MTOCTOAHHO NOJ4YepKIBa/l aBTOHOMHOCTb 3TOTO IIPaBOMIOPsKA U €T0
OT/INYMA KaK OT HAllOHAJIbHOTO, TaK U MeXXJYHApOJHOTO IIpaBa. B He MeHee u3-
BecTHOM pemenyn 1o peny Costa/Enel Cyn EC He TONMBKO IPOBOSIIACKT MPU-
oputer npasa EC Haj mo0bIMy HOpMaMy BHYTPEHHETO IIpaBa, HO M VICIIOJIb30-
BaJI BO PPaHITY3CKOII BEpCHI TEKCTA 9TOTO pellleHNs CI0Ba une source autonome
(B aHITIOA3BIYHON BEPCUM ITHX CIOB HET), roBops, 4To [Jorosop o EQC cospan
COOCTBEHHYIO IIPaBOBYIO crcTeMy'?. CaM ke TepMUH «aBTOHOMHOCTb» IIPaBOIIO-
psanka EC (autonomy of the Community legal order) Bepssie 6b11 MCIIONb30BaH
Cynom EC Tonbko B 1991 1., T.e. uepes 33 roga nocne cospanus Cypaa (ecnu 6patb
3a OTIpaBHYIO TOUKy cosanme Cyna EBponericknx coobijects B 1958 1.).

CaMmoe nocefiHee Ha CErOfHA MOHMMaHMe IIPYHIUIIA aBTOHOMHOCTH IIPaBO-
nopsagka EC npepnoxeno Cynom EC B HefraBHeM 3akmodenun Ne 1/17: «...aBTo-

° ECJ Opinion 1/91 on the draft of an agreement between the Community on the one hand and
the countries of the European Free Trade Association on the other hand about the establishment of
the Economic Area; [1991] ECR. I-6079; ECJ Opinion 1/00 on the draft of a convention between
the European Community and third countries about the establishment of a European Common
Aviation Area [2002] ECR I-3493; CJEU Opinion 1/09 on a draft agreement on the creation of
a unified patent litigation system European and Community Patents Court, [2011] ECR 1-1 137;
CJEU Opinion 2/13 on a draft of an agreement on accession of the European Union to the European
Convention for the Protection of Human Rights and Fundamental Freedoms.

10 EC]J. Case 26/62 (Van Gend en Loos v. Nederlandse Administratie der Belastingen) [1963] ECR 1.

1 ECJ. Joined Cases 90-63 and 91-63, Commission of the European Economic Community v.
Grand Duchy of Luxembourg and Kingdom of Belgium [1964] ECR 625.

12 ECJ. C-6/64 (Costa v. EN.E.L) [1964] ECR 585, p. 12.
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HOMHOCTb, KOTOpasl CyLIeCcTBYeT KaK 110 OTHOIIEHNIO K HallIOHa/IbHOMY IIpaBy
rOCyJapCTB-4I€HOB, TaK 110 OTHOLIEHMIO K MEXJYHapOJHOMY IIPaBy, BbITEKaeT
U3 CYyLUIHOCTHBIX XapakTepucTtuk EBpomerickoro corsa u ero npasa. IIpaso EC
XapaKTepu3yeTcs TeM, YTO OHO OCHOBAHO Ha He3aBUCMMOM UCTOYHMKE, 2 UIMEHHO
Horosopax (o cosmanun EC. — A.J.), npuoputere B OTHOLIEHM) HOPM IIpaBa
TOCYJapCTB-WICHOB Y IPAMOM 3¢ deKTe I1e/I0T0 KOMIIEKCa HOPM, KOTOpbIe IIpH-
MEHAITCA KaK YaCTHBIMU JINLAMU CTPaH-wIeHOB Co03a, TaK X CAMMMMU TOCyAAp-
crBamu-wieHamy EC... OTa aBTOHOMHOCTb OCHOBaHa Ha ToM, 4To Cor03 06/amaeTr
KOHCTUTYLIMIOHHOJ OCHOBOJ, IIPUCYIIIEil TOIBKO eMy» .

B nepsrie fecatunerusa Corwsa CyJ NIpUMeHAI IPUHIUII aBTOHOMHOCTY B €T0
«BHYTpeHHEM» U3MEPEHM!, T.e. KaK aBTOHOMHOCTb OT HAlLMOHAJIbHOTO IIpaBa
crpan-wineHoB EC, menas aTo s Toro, 4To6nl obecrednTh npropurer npasa EC
Haj HauyoHanbHbIMY HopMamu [Koutrakos P., 2019: 43]. 3asBneHussMu 0 TOM, 4YTO
npaso EC ne aBnaoTca MexxpyHaponHbiM pasoM, Cyz EC B nsBecTHOI cTenenn
obesopyxuBai rocygapcrsa-wieHsl EC 1 ux BbICIINe ¥ KOHCTUTYLMOHHBIE CY/b,
NMIIAs UX OCHOBAHUI /1A UCTIO/Ib30BaHM A CYILeCTBYIOLIX BHYTPEHHNX POy,
pa3pabOTaHHBIX [ pellleHNs BOIPOCOB O JIEVICTBUM HOPM MMEHHO MEXAYHAPO/I-
HOTO IIpaBa B MX HALMOHATBbHOM InpaBonopsake [Molndr T., 2016: 437]. Haunnas
¢ 1990-x roproB 1o Mepe Toro, Kak EC cTaj mocTeneHHo noayyaTb «BHEIIHME» 110
HOMOYNs (B IIEPBYIO OYepefb B BOIPOCAX MEXXAYHAPOLHOI TOPIOB/IN) U aKTUBHO
y4acTBOBaTb B CO3[JAHMM HOPM MEXAYHAPOJHOIO NpaBa B Pa3/IMYHbIX MEXIyHa-
POJHBIX IOTOBOPAX, STOT IIPUHIINII CTa/l IPMOOPETATDb «BHEIIHee M3MepeHye». OHO
BIlepBBIe MOsABIIOCH B 3akmodeHuy Cyga EC Ne 1/91, B KOTOpOM OTKPBITO OBIIO
cKa3aHo, uyTo Coraienne o EqMHOM 5KOHOMIYECKOM IPOCTPAHCTBE MPeCTaBIA-
eT co60it «yrpo3y aBTOHOMHOCTH TIpaBoropsigka CoobiiecTBar™* 1 3aK/m04aeTcs B
3alIMTe aBTOHOMHOCTH TpaBonopsiaka EC oT BHEIIHMX BbI3OBOB, T.€. IPYMEHAETCS
B OTHOILEHMAX C JPYTVMMU FOCYIapCTBAMM U MEeXKAYHAPOIHBIMM OPTaHU3aALUAMY, A
TaKoKe C MEXIYHAapOHBIM IIPaBOM B 1iefioM. JI)K. OflepMaTT TOBOPUT O «BHELTHEM
M3MepeHN» IPMHIINIIA ABTOHOMHOCTH B Y3KOM U HIMPOKOM 3Ha4eHUAX, IOHMUMas
TI0J] IEPBBIM HeoOX0oAMMOCTh coxpaHATb MoHonomio Cypma EC Ha TonkoBanue
npasa EC, a oy BTopbIM — He0OXOMMOCTb 00ecIeunBaTh 11e/IOCTHOCTD IIPAaBO-
nopsizka EC, koTopass He MO)KeT ObITh HapylleHa MeXIyHapOILHBIMYU 00s513aTe/b-
crBamy Coro3a win ero rocygapcrs-4ieHos [Odermatt J., 2016: 1].

«BHennee» n3MepeHne NPYHINIIA ABTOHOMHOCTH CTaJ/I0 3aMETHO YCUINBAaTh-
csl HauMHasA ¢ pemenus no geny Kadi-1, korga Cyn EC, o muenuio I'. e Bypka,
BIIEpBBIE IIOCTIAJT SACHBIM CUTHAl O CBOEM HOBOM BUJI€HUV B3aMIMOOTHOIIEHUII
MeXXIyHapo[HOro npasa (B repyio odepenb Ycrasa OOH) u npasa EC, a Takxe
06 aBronomHoctu npasomnopsigka EC [de Burka G., 2010: 5]. TOT TpeH MOXXHO

3 CJEU. Opinion 1/17 para 109-110.
4 EC]J, Opinion 1/91 para 35.
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YBSI3aTh C Pe3KIM KOTMIECTBEHHBIM I Ka4eCTBEHHBIM POCTOM CaMBbIX pa3HOOOpas-
HBIX MEXJYHAPOIHBIX CY[OB ¥ TpUOYHA/IOB, KOTOpBIE B CUIIY CBOEI 0053aTeNb-
HOII IOPUCAMKINY He TONbKO IOTy4any BO3MOXKHOCTb TOJIKOBAaTbh U NPUMEHATD
npaso EC npu paspenienun criopoB, HO ¥ HaXOAWINCh BHe CY/ieOHOI CUCTeMBI
Coro3sa. CornacHo uccnegopannio M. Ilepuina, nepedeHb MeXX/yHapO/IHbIX CY/IOB,
KOTOpbI€ CTAIKMBANMNCh ¢ Bompocamu mpaBa EC, BkmodaeT MeXIyHapoIHbIii Cy/
OOH, EBporericknit cyp 1o npaBam 4yenoBeka (nanee — ECIIY), Opran no pac-
cMoTpeHnio criopoB BTO, MHOroumcieHHble MHBECTUIVIOHHBIE TPUOYHAIbBl U
naxe ApmunncrparuBHbi Tpubynan MOT. C Toukn spernsa Cyna EC mexxpyHa-
POJHBIE CY/IbI MOTJIV MICTONIKOBATH IpaBo EC 1mo-cBoeMy 1 ommb604HO, YTO MOTIIO
IPUBECTM K KOHQIMKTAM MeX/y 00513aTe/IbCTBAMI I'OCYAaPCTB VCIIONHATD pellle-
HUA 9THX CYJOB U UX 00s3aTenbcTBamu 1o npaBy EC, TeM caMbIM IIOCTaBUB IO
yrpo3sy nenoctHocTh npaBonopsgka EC (ecm wien EC Bce 5ke pelmnT UCTIONTHUTD
pelIeHye MeX/yHapogHOro cyna). OfHaKO I/TaBHOE COCTOS/IO B TOM, YTO MEX/Y-
HapoJHbIe CyAbl U TPUOYHA/IBI He BCerja Ipu3HaBalIM aBTOHOMHOCTD IIPaBOIIO-
panxa EC, paccmaTpuBas EBpocoio3 Kak COBOKYITHOCTb CyBE€PEHHbBIX TOCYAPCTB,
CO3JIABIINX MEXIYHapOJZHO-IIPAaBOBOI PeXMM, KOTOPbI TaKXe IOZYMHAETCA
6oee OOLIVM IPUHLIMIIAM ¥ HOPMaM MeX/[yHapOIHOTO IIpaBa. MOXHO cora-
CUTBCA C MHEHUEM, YTO TaKas IHepcrektusa Obuta pacreHena Cypom EC kak ove-
BIUJIHAs yIPO3a, KOTOPAsi U BBIHYAMIA €T0 K OTBETHBIM (MHOJ Pa3 PeBEeHTVBHBIM)
nevictBuAM [Parish M., 2013: 142, 143].

[TosToMy «BHelIHee M3MepeHNe» IMPUHLINIIA aBTOHOMHOCTHK 1paBa EC ncxo-
IIAT, BO-TIEPBBIX, 13 TOTO, YTO BOIIPOCHI B3auMooTHouleHns npasa EC u Mexny-
HApOIHOTO IPaBa, a TaKKe MOPANOK JelCTBUA HOPM MEXAYHApOJHOTO IIpaBa
B npasonopsagke EC [0/DKHBI perynnpoBaTbcs TONbKO IpaBuaamu camoro EC
[Odermatt J., 2016: 11], a, BOo-BTOPBIX, 113 UcKIounTenbHoro npasa Cyga EC ron-
KOBaTb U OIpefeNATh JIefICTBUTe/bHOCTb HOpM IpaBa Colo3a He3aBUCHMO OT
KOHIIeTIINI, MICTIO/Ib3YeMbIX KaK B MEXJIYHApOJHOM IIpaBe, TaK ¥ B Pa3INYHbIX
IpaBOBbIX cucreMax rocypapcrs-uneHoB EC [Eckes C., 2020: 4]. 9To o3Hauaer,
41O flaHHOMY CyJy HaJJIeXKUT B KaXKJOM ClIydae ONpeJieNiATb, HACKOIbKO TO WU
UHOe MeXAyHapogHoe cornamenne EC mmm cTpaH-wIeHOB CIIOCOOHO HaHEeCTH
yiep6 aBToHOMHOMY Xapakrepy npasa EC. [IpoTnBopeuaiee Takum Tpe6oBaHn-
AM MEXIYHapOJHOE COITIallleH) e MTOTHOCTBIO MJIM YaCTUYHO He MOJJIEXXUT IPU-
MeHeHMIo B npasonopsake EC.

3. MpHUMN aBTOHOMHOCTU U AENCTBUE MEXAYHAPOAHbIX
AOroBopoB B npasonopsake EC

Yupenurenbuble foropopsl Corosa He COJep>KaT YETKMUX ITOIOXKEHUI O I10-
pAfKe HeiicTBYUA U IPYMeHEeHM HOPM MeXXIYHapOJHOIo IIpaBa B IIPABONOPsIKe
EC. C opgHoit croponsl, ct. 3 Jorosopa o EC npososrnamtaer, yto EC pgomxen
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BHOCUTD BKJIaJ] B TIOTHOE COOTIOfIeHIe VI pa3BUTIe HOPM MEX/JYHapOJHOTO IIpa-
Ba. Cormacho ct1. 216 (2) JPEC, 3akmodenHsle EC Mex/yHapogHbIe JOTOBOPEI
MIMEIOT 00s3aTe/IbHYI0 CUTy A MHCTUTYTOB Colo3a U /I €T0 TOCYAapCTB-dIe-
HOB. B pemenuu o feny C-366/10 Air Transport Association of America Cyn EC
ucronkosain cT. 3 JJoroopa o EC kak o3Hauaronyo, 4To Coro3, IpuHUMasa HOp-
MaTUBHbIE aKTBI, I0/DKEH COOMIONATh MEXIyHAPOIHOE IIPABO MOTHOCTDIO, BKIIIO-
Yas HOPMbI MeXJyHapogHoro obsryHoro npasa'®. ITo olleHKaM psifia aBTOpPOB,
yupegurenbHble foroBopbl EC onpepenaoT Corwo3 Kak y4aCTHMKA MEXAYHAPO/-
HBIX OTHOLIEHWII, CEpbe3HBIM 00pa30M OTHOCSIETOCs K Me>KIYHAPOJHOMY IIPaBy
[Wouters J., Odermatt J., Ramopoulos T., 2014: 249].

C mpyToit CTOPOHBI, 3TV 001IVIE TOTIOXKEeHM S OCTABIAI0T 3a Cy/ioM ITpaBo oIpe-
IeNATh, KaK ¥ Ha KaKUX YC/IOBUAX Te WIM VIHBbIe HOPMbI MEX/YHAPOLHOTO IIpa-
Ba OyZmyT meiicTBOBaTh B mpaBomopsizke EC. OTa 3afada mMocTeneHHO pelaeTcs
CynmoM ncxopsa n3 crennduKy TOV VWIM MHON HOPMBI MEXJYHAPOSHOTO IIpaBa
1 110 Mepe Toro, Kak EC cTaHOBUTCA CTOPOHOI BCe HOBBIX MEXXIYHAPOJHbBIX O-
TOBOPOB 1 Y4aCTHMKOM Pa3HOOOPa3HBIX MEXIYHAPOIHBIX OpraHM3ALNIA, @ TAKXKe
II0/Ty4aeT HOBbIE «BHEIIHMe» KoMIeTeHIunu. B xadecTBe ornpaBHoit Touku Cyp
aKTMBHO JICTIO/Ib3YeT IPMHIUI aBTOHOMHOCTH ITpaBa EC B coueTannu ¢ npuHIu-
oM npuopureta npasa EC, KOTOpsIil co BpeMeHeM TpaHCHOPMUPOBAICS B IPU-
opuret npasa EC HaJy MeXyHapOJHBIMY JOTOBOPAMM, 3aK/IIOYEHHBIMU CaAMMM
Cor30M, a Tak >Ke HaJj BCeMI MeXJYHAPOJHBIMM JOIOBOpPaMU TOCYAAPCTB-4Ie-
HOB, 3aK/IIOYEHHBIX KaK 0, TAK U I10C/Ie UX BXOoKneHus B EC'°,

C mpoteccyanbHOM TOUKY 3peHM UL YTOYHEHMs CBOETO OTHOIIEHNUA K Jieli-
CTBUIO HOPM MeXyHapopiHoro npasa B nnpasonopsaake EC Cyn EC akTuBHO uc-
1o1b3yeT momHomMouns 1o cr. 218 JOEC. Sta cratha paspemaer nuctutyram EC
WIN TOCY[lapCTBaM-4IeHaM 3allpallinBaTh 3akmodeHne Cyzla 0 COBMeCTUMOCTH
IIPOEKTa MeXIyHapoiHOro gorosopa ¢ npasoM EC. IIpu orpunjatenbHoM oTBeTe
Cypa MeX/IyHapOJHbII JOTOBOP He MO>KeT ObITh 3aK/II04YeH Ha OCHOBE HAIIPaBJIeH-
Horo B Cyp npoekTa. Kak nmokasbiBaer npaktuka, Cyp EC crapaeTca Makcumarb-
HO JCIIO/Ib30BaTh TaKye 3aK/IIOYEHVs, YTOObI YTOUHUTb ¥ KOHKPETU3NPOBATb

5 CJEU. C-366/10, Air Transport Association of America and Others v Secretary of State for
Energy and Climate Change [2011] ECR I-13755 para 101; cm taxxe: ECJ, C-286/90, Poulsen and
Diva Navigation, [1992] ECR I-6019, para 9-10; C-162/96, Racke, [1998] ECR I-3655, para 45-46.

!¢ Kak m3BecTHO, B pemennu 1o perny Simmenthal Cyny EC 3asBWI, 4To B COOTBETCTBUU C
npuHuunom npuopurera npasa EC nopma npasa EC fiefaeT aBToMaT4ecKy HEIPUMEHAEMOIA Tk0-
60e nporuBoOpeyYallee e I0N0KeHNe HAIMOHAIbHOTO IpaBa. ITO He 0O3HaYaeT aBTOMATIYECKOI
HeJIeVICTBUTETbHOCTY BHYTPEHHENI HOPMbI, OHa IO-IIPEXHEMY JeJICTBYeT U IPUMEHAETCA B TeX
CTyYasx, KOIZia He BCTyNaeT B npoTtuBopedne ¢ Hopmamu EC. OpHako B cyyae KoHGIMKTa Ha-
LIVIOHAJIbHBIE CY[IbI JOJDKHBI PYKOBOJCTBOBATbCs HOpMOIT mpaBa EC, ocTaB/sisA B CTOpOHEe HOPMY
HAIMOHAIbHOTO 3aKoHOmarenbcTBa. Case 106/77 Amministrazione delle Finanze dello Stato v Sim-
menthal SpA (Simmenthal IT) [1978] ECR 629, para 17.
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CBOIJ1 ITOJXOJ, K HOPMaM MeXKYHapO/IHOTO IIpaBa B 3aBMCUMOCTH OT COJlep>KaHuUsA
9TUX HOPM, a He OT VX 00IIjeil TPUHAIKHOCTU K MeXX/[yHapOJHOMY IIpaBy.

OpHnako mpeiBapuTeNbHbI KOHTPOIb Cy/la Hajl COOTBETCTBMEM 3aK/TI0YaEMbBIX
MeXYHapOJHBIX 0r0BOpOB NpaBy EC BO3MOK€eH TONbKO NPpY MOTy4eHUN UM 32-
npoca. B peambHOCTM 3TO MPOMCXOUT JaZieKo He B KaXaoM cydae. [lostomy Cyn
BBIPabOTa/l TEXHMUKY MOC/IEAYIONIEr0 KOHTPO/IA HaJl yoKe 3aK/TI0YeHHBIMU MEXy-
HapoziHbIMM floroBopamu ¢ yuyactueM EC. Haumnas ¢ pemennsa no geny Haegman
Cyn npusHaet 3aknoyeHHble COI030M MEXIYHApO/JHbIE JOTOBOPbI HOPMATVBHbI-
MU aKTamy, NpuHATbIMYU MHCTUTYyTaMu ECY. Cyzly 3T0 mo3BosisieT paccMaTpuBaTh
COOTBETCTBME TaKMX 0roBopos npasy EC Kak B paMKax Ipoleypbl aHHYIMPO-
BaHMS HOPMATMBHBIX aKTOB MHCTUTYTOB EC, Tak 1 B paMKax IpeoCTaB/IeHMs
Cynom EC nperopmimanbHbIX 3aK/II0YEHNIT B OTBET Ha 3aIIPOChl HAI[MOHA/IbHBIX
cymoB rocymapcrs-yieHos EC'.

3.1. MexayHapoaHble J,0roBoOpbl,
3akno4yaemMblie rocygapcreamm-yneHamm EC ¢ TpeTbumMmn ctpaHamm

Brepsble mpo61eMa COOTBETCTBMS MEXIYHAPOJHBIX IOTOBOPOB IpaBy EBpo-
coro3a BcTana B npakTuke Cyga EC mpuMeHUTe/IbHO K I0r0BOPaM, 3aK/TI0U€HHBIM
roCy/lapCcTBaMMI—4IeHaMMI C TPETbUMU CTPAHAMU YoKe ITOC/Ie BCTYIIEHNA MEePBbIX
B Comws. Tak, HaunHas ¢ pemenus no geny EART u o cux nop Cyzi UCXOANUT U3
TOr0, 4TO WieHbl EC MOTyT OBITh IPV3HAHBI HAPYIIVBIIVNMY CBOV 00513aTeIbCTBA
o mpasy EC, ecnu nono>xeHns Me>XXIyHapOJHBIX IOTOBOPOB, 3aKTI0YaeMbIX MU
C TPETBUMM CTPAHAMIL, BXOJAT B IPOTMBOpeYIe ¢ IpaBoBbIMM HOpMamy Coroza’.

[Tpumenenne Cynom EC «BHemnrHero» nsmMepeHus IpUHLNUIIA aBTOHOMHOCTU
K JOTOBOpaM, 3aKITI09aeMbIM CTPaHAMI-WIEHaMy, 0Ka3a/0Ch OCOOEHHO MOKa3a-
TelIbHBIM B pemteHuu no peny MOX Plant®™. B stom pene Cyn B paMKax cropa
Mexpy Benmukobpuranueit u Vipiananeit okaszancsi B COCTOSIHMM KOHKYPEHIIN
10 BOIIPOCaM TOJIKOBaHuA ¥ npuMeHeHus npasa EC cpasy ¢ gByMa MeX/[yHapofi-
HBIMU apOUTpa>kaMy, CO3[JAaHHBIMJ COOTBETCTBEHHO Ha OCHOBaHMYU KoHBeHIIN
0 3alITe MOPCKOII OKpy>Katoleit cpepipl B CeBepo-Bocrounoit Atnantuke (1992;
Konennmss OSPAR) n Kousennyn OOH no mopckomy npasy (1982), B korto-
PBIX TaKXKe Y4acTBOBaIM 00a rOCyapcTBa—y4acTHUKA criopa. IIoBTOpuB B cBoeM
pellleHUN ellle pas, YTO MeXIYHApOJHOE COT/IAlIeHNe He MOXKeT 3aTPOHYTb yCTa-

7 ECJ. Case 181/73, R. &V. Haegman v. Belgian State. ECR, 1974-00449, par. 1-6; C-162/96,
A. Racke GmbH. & Co. v. Hauptzollamt Mainz, [1998] ECR. I-3655, para 41; C-386/08, Firma Brita
GmbH v Hauptzollamt Hamburg-Hafen case, [2010] ECR I-1289, para 39.

8 CJEU. Western Sahara Campaign UK case C-266/16, para 45-48.
¥ ECJ. C-22/70 Commission v. Council (EART), [1971] ECR 263.
2 ECJ. Case C-459/03 MOX Plant [2006] ECR I-4635.
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HOBJIEHHOE YYPEeIUTENbHbIMI JOTOBOPAMM pacIpefe/ieHye IOTHOMOYMI MEeXY
uHcTuTyTamMu EC 1, COOTBETCTBEHHO, aBTOHOMHOCTb mnpasomnopsanka EC, Cyn
TaK)Xe 3asABWI, YTO HUMKAKOE MEXIYHapOJHOE COI/IAllEHNe He O/DKHO 3aTparu-
BaTh MCKMoYnTeNnbHOM KoMnereHuuu Cyza EC o paccMOTpeHMIO CIOPOB MEXTY
CTpaHaMM-4YIeHaMM 10 BOIIPOCaM TONIKOBaHMA 1 NpuMeHeHus mpasa Corosa”.

Bonee aktuBHBIM OKaszanoch npuMeHeHne CymoM NPUHINIIA aBTOHOMHOCTU
IIpY pacCMOTPEHNUN UM JelicTBUA B mpasonopsagke EC MexiyHapojHbIX JOTOBO-
POB, 3aK/TI0UE€HHBIX TOCY/JapCTBaMM-4IeHAMM C TPETbUMU CTPAHAMMU O BXOXJle-
HusA B EC. IIpaBoBoi cTaTyc THX ;0roBOpOB ycTanoseH cT. 351 [JOEC (6piBIIas
ct. 307 Jorosopa o EC), paspemaromert ywienam EC He mpyMeHATh HOPMBI ITpaBa
Coro3a, ecnu OHM IPOTMBOPEYAT MEXIAYHAPOLHBIM JIOTOBOPAM, 3aKIIOUYE€HHBIM
rocyfiapctsoM fio Berymienua B EC. OfJHOBpeMeHHO 3Ta >Ke CTaTbs MPeANNChI-
BajIa TOCyJapCTBaM-4IeHaM MPMHATh BCe BO3MOXKHbIE MEPBI K YyCTPAaHEHNIO BbI-
ABJIEHHBIX IIPOTUBOPEYNIL. ITO MONOKEHNE YIPENUTENBHBIX JOTOBOPOB MOABN-
noch B 1957 r.: pu cospanuu EBporieiickoro 5KOHOMIYECKOro coob1iecTBa Ob110
COYTEHO M3/IMIIHUM 00s3BIBaTh IOCY/JapCTBA HEMEIJIEHHO PaCTOPTHYTD yXe 3a-
K/II0YeHHbIE MU JJOTOBOPBI C TPETbUMU CTPaHAMIU B CIydae MX IPOTHMBOPEUMS
obs3arenbcTBaM 110 Jloropopy o cosganuu ESC.

Opnako B cBoeit npakTuke Cyq cenan ynop MMEHHO Ha O0A3aHHOCTHU ujle-
HOB EC ycTpaHATh mpoTuBOpeuns Takux poropopos npasy EC. 9to o3nauano,
YTO TaKMe COIVIALIEeHMA, PABHO KaK M IPMHIUII MeXAYHapOAHOIO IIpaBa pacta
sunt servanda JOIDKHBI YBaXXaTbCA, HO HE 3a CYET Ie/IOCTHOCTY U eAMHO00pasns
npasonopszaka EC [Lavranos N., 2010: 281]. Kak ormernn 6pBumnit uien Cypna
EC A. Pocac, Takoii »XeCTKuil I0JX0/] 0O3Ha4aeT LieHy, Kotopyo 4iensl EC corma-
CWJIUCh 3aIUTATUTh 32 €T0 HaJHALMOHA/IbHBI XapaKTep, IPeJ[CTaB/A0IINIT OO0
6osbIle KOHCTUTYLIMOHHBIV IIPABOIIOPSANIOK, YeM MeXXIYHAPOJHBII IIPaBONOPs-
IOK B ero KjaccuyeckoM nouumanum [Rosas A., 2011: 1315].

Heoxxupanno pia mHorux cr. 351 JJOEC 6bu1a npoanammsuposana Cymom
EC B xoHTekcTe BbIONHeHNA wieHamu EC nx 06513aTe/ibCcTB, B3ATHIX O YCTaBy
OOH. B ynomsanyrom pene Kadi-1 psp anenos EC nbiTancs 060CHOBaTb IpUOpPHU-
TeT cBOMX 00s13aTenbcTB 1Mo YcraBy OOH nepep ux o6s3aTenbcTBaMim 10 TIpaBy
EC ccrpinkoit He Tonbko Ha cT. 103 YcraBa OOH, Ho n Ha cT1. 351 IOEC, xoTo-
pas, IO UX MHEHMIO, IIOJIHOCTbIO NpuMeHMMa K Ycrapy OOH kak k gorosopy,
3aK/II0YEHHOMY JI0 BCTyIUIeHN: 3Tux ctpad B EC. OTBedas Ha aTOT aprymenT, Cyn
3asABWJI, YTO, BO-NEPBbIX, CT. 351 JPEC He maer wienam EC nmpaBa oTX0guTh OT
IPVHLMAIIOB CBOOOJBI, IEMOKPATUY Y1 YBOKEHIS IIPAaB Ye/IOBEKA, 3aKPeIUICHHbBIX
B cT. 6(1) JoroBopa o EC*. Bo-BTopbIx, Cys OTMeTIIT, YTO HM IIPY KAaKMX 00CTO-
ATeNIbCTBAX CT. 351 He MOXKeT OBITh MCTONIKOBaHA KaK pasperaromias yieHam EC

21 ECJ. MOX Plant para 123, 132.
22 ECJ. Kadi-1, para 303.
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OTXOJWTD OT IIPUHIIUIIOB, 00Pa3yIOIX «K/II04eBble OCHOBBI» IpaBonopsaaka Co-
1032, 9T0 TpeboBaHMe OTHOCUTCS KO BCEM MEXAYHAPOAHBIM TOTOBOPAM, 3aK/TI0-
YEeHHBIM CTpaHaMM-YIeHaMM 10 UX BCTymieHns B Coros, Bkmouasa Ycra OOH.

Paccyxpenns 06 aBToHoMHOCTY TpaBa EC Taxoke MpuMHUMAIOTCA BO BHUMAHIE,
xorga Cyn EC pemraer Borpoc o ieiictBun B npasonopsagke EC MexxgyHapogHbIx
JIOrOBOPOB, B KOTOPBIX Y4acCTBYIOT BCe CTpaHbI-4/ieHbl, HO He caM Colos. B atux
nenax Cyp EC peran Bompoc 0 NpuMeHNMMOCTY pa3paboTaHHOI UM KOHIIIIN
«pyHKI[MOHATBHOTO TpaBompeeMcTBa» (functional succession), cormacHo KoTo-
pOI1 TaKye JOTOBOPBI MOTYT ITOPOXKAATh 00s13aTenbcTBa 1 iyt Coro3a B IIeIoM, HO
IIpY YCTIOBMM TIOJIHOTO TIepeXOfia COOTBETCTBYIOIMX ITOTHOMOYMII TOCYlapCTB-
4jieHOB Ha ypoBeHb Coro3a. Paspaborannas Cymom 6e3 OIOpbI MM CCBUIKM Ha
MeXXpyHapopHoe mpaBo [Wouters J., Odermatt J., Ramopoulos T., 2014: 13], ara
JOKTpMHA OblIa BIlepBble IpMMeHeHa B fene International Fruit Company, B Ko-
topoM Cy/ 3asBIJL, 4TO B CUITY Ilepefiayy cCTpaHaMu-4ieHaMu Colo3y BceX IOTHO-
Mounii B cpepe TATT 3TOT MeXX/[yHapOHBII JOTOBOP MOPOXK/AeT 00A3aTeIbCTBA
EC B emom®. Opnaxo sta goxrpuHa npumensercs Cygom EC oueHb pefiko v pu
YC/IOBUY BBITIOJTHEHMA JKeCTKMX YC/IOBUIA, ITTABHBIM 13 KOTOPBIX ABJIAETCS IOJ-
Has Iepefiaya COOTBETCTBYIOLMX nomHoMounit Corosy. CoxpaHeHue 3a rocygap-
CTBaMM—4IeHaMI layke OCTaTOYHBIX ITOTHOMOYMII B cepe HeICTBUS TOTO MK
MHOTO MEeXJYHAapOJHOTO JOToBOpa ABIAeTcA ocHoBaHMeM oTkasa Cyna EC mpu-
3HaTh QYHKIMOHA/IbHOE IpaBompeeMcTBo CoM03a II0 TAKOMY JJOTOBOPY, KaK 3TO
6p10 ¢ KonBeHmmert o mpefoTBpalieHny 3arpsasHeHus ¢ cyfoB* u Umkarckoit
KOHBEHI[Mell 0 MeX/[yHapOJHON IPaXJaHCKOI aBuanmum®,

3.2. MexayHapogHbie 0,0roBopbl MeXxay ctTpaHamu-4yneHamu EC

B oTHOmEHMN Takux MeXAyHapojHbIX forosopos Cyn EC cTpout mormky
CBOUX PacCy>KIeHuUN cnefyoumm obpasoM. Takme JOroBOpbI BXOJAT B HAIMO-
HaJ/IbHBIN IIPABONOPANIOK CTpaH-4ieHoB EC 1 moaromy, ciefysa IpUMHLMITY IPU-
opurera mpaBa Coo3a, m00ble HOPMBI €ro Ipasa, OyAb TO HEPBUYHOE IIPaBO
Coro3a, MeX/[yHapoJHble JOTOBOPBI, 3aKknoyaeMble caMuM EC unm akTbl BTOpuy-
HOTO IIpaBa, OyAyT MMeTh NMPUOPUTET HAJl MEeXKAYHAPOJHBIMU JJOTOBOPAMM, 3a-
KII09aeMbIMM rocygapcrBamMu-wieHamu [Rosas A., 2011: 1314]. Kak nmokaseiBaer

2 Ibid. Para. 304.

2 ECJ. Joined Cases 21 to 25/72 International Fruit Company and Others v Produktschap voor
Groenten en Fruit, [1972] ECR 1219, para 18.

25 ECJ. C-308/06, Intertanko and Others [2008] ECR I-4057.

% CJEU. C-366/10, Air Transport Association of America and Others v Secretary of State for
Energy and Climate Change [2011] ECR I-13755, para 69 and 71.
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npaktuka Cy#a HaumHas ¢ pemeHns 1o peny van Gend den Loos”, moboe mMex-
JlyHapOZHOE COTJIAllleHe, 3aK/IYaeMoe IByMs mnu 6osee crpanamu EC mexay
co00it, He MOXXeT ObITh VICIIONIb30BAHO B KauecTBe OIPaBAHMs HEMCIIOMTHEHNS
TOCYJapCTBOM MX 00513aTeNbCTB 110 mpaBy Coio3a 1 0TXOJa OT IPUHIINIIA IPUO-
puteTa mpasa nocnefHero”. B ymomanyrom 3axmodennn Ne 2/13 Cyg EC emme pas
nopTBepAwI, uTo MpaBo EC B cuiy cBoeit mpupopsl TpebyeT, YTOOB OTHOIIEHN A
Mexpay crpaHamu EC perynmmpoBanuch TOMbKO NPUMMEHMMbIMY HOPMaMI IIpaBa
EC paxe IeHOIT VICKTIOUEHNsA, €C/IN 9TO TpebyeTcs, MpUMEeHeHNs MO0BIX MHBIX
IPaBOBBIX HOPM®.

OueHb Ba)XHBIM IITPUXOM B popmuposanuy nosumyy Cyza o OTHOLIEHNIO K
MeXXIYHapOJIHBIM JIOTOBOPAM, 3aK/TI0YeHHBIM CTPaHAMI-WICHaMI MeX[y co0o0I,
CTasI0 BbI3BaBIIMe OYpHBbIE JVCKYCCHMM YHIOMSHYTOE pellleHye 110 jeny Achmea.
B arom pene Cyn paccmarpuBan coorBercTBue mpaBy EC apOuTpakHOI oro-
BOPKM B CT. 8 IBYyCTOPOHHETO [IOrOBOPa O 3alljiT€ MHOCTPAaHHBIX MHBECTULINIA,
nopnyucasHoro B 1991 r. Hupgepnangamu u Toraa eme efinHoi YexocmoBaxuei.
B 1990-x rT. 6B1/10 3aK/TI04€HO 0KOIO 190 TaKMX JOTOBOPOB MEXY CTpaHaMu 3a-
najgHoi EBporibl, ¢ OfIHOJ CTOPOHBI, ¥ IEPeXOAVBIIMMMY K PhIHOYHOI 9KOHOMMKE
rocygapcrBamu Bocrounoit EBpomnsl, ¢ apyroit. 9Tu ZOroBophl cofepKany apomu-
TPa)KHYI0 OTOBOPKY, II0 KOTOPOJ BCE CIIOPBI MEXJy MHBECTOPOM U IIPUHIMAIO-
LIVIM TOCYJAPCTBOM JJOJIKHbBI paCCMAaTPUBAThCsA HE B HAIIMOHA/IBHBIX CyJjaX 3TOr0
TOCY[]apCTBa, a B CIIEMA/IbHO CO3[jaBaeMOM /I 9THX Lienelt apourpaxe. CinoBa-
knA Bcrynmna B Coros B 2004 r., IOC/Ie Y€ro 3TO COITIAlIEHMEe CTalo MeX/IyHa-
POJHBIM JOTOBOPOM, 3aK/IIOYEHHBIM Y>Ke MeX]y ByMs cTpaHamu-4ieHamu EC.

Cyn Torpa nmpuiien K BbIBOAY, 4TO cTpaHbl EC, 3aKI04MB MeXTOCyJapCTBEH-
HBII1 JIOTOBOP C TaKOJ apOUTPaXKHOV OTOBOPKOJ, CO3/Ja/IU TEM CaMbIM MEXaHN3M
paspelleHns CIIOPOB MeX/y MHBECTOPOM M MPUHMMAIOLIVM TOCYAapCTBOM, KO-
TOPBIIT He SABJIAETCS YacTbio Cyfie6HOI cuctembl Coro3a 1 He obecriednBaeT moj-
Hol a¢pexTuBHOCTU npaBa EC, yrpokas TeM caMbIM ero aBTOHOMHOCTH. B cuy
3TOTO COOTBETCTBYIOLIAA CTaThs Boropopa Mexxay Hupepnangamu n CnoBakueit
6puta mpusHana Cygom EC He cooTBeTcTBYyMOIEeil TpaBy Coro3a 11 He MOJIeXa-
el TPUMEHEHNIO.

¥ HalOMHUM, YTO B yIIOMAHYTOM fienie van Gend en Loos CIOp BO3HUK O COOTHOIIEHNH 0051-
3aTe/bCTB, BHITEKAKUIMX, C OIHOI CTOPOHDI, U3 Jlorosopa o cosganun ESC 1957 ., u, ¢ gpyroi
CTOPOHBI, 113 3aK/II04eHHOro B 1958 r. benbrueit, Hupepmangamu u JIlokceMOyprom coramieHus
00 M3MeHEeHMN PsAfA UMIIOPTHBIX HOUUIMH. Vcxons ns npuHnuna asroHoMHocty npasa EC, Cyn
pemnn crop Ha ocHose npuopurera JJoropopa o E9C, oTkasaBmmCh Cef0BaTh MEXIYHAPOTHO-
[IPaBOBOMY IIPaBUTy O IpMMeHeHnu HOpMBI lex posteriori derogate legi priori.

# B mene C-546/07 Commission v. Germany Cyx EC 3anpernn [epManum ccpuratbcs Ha IBY-
CTOpOHHee corIalleHne Mexay Heit u [Tosblirert s onpaBAaHNs IbTOT, JaHHBIX HEMEL[KUM TIpeli-
npusatusaM. ECJ. Case C-546/07, Commission and Poland v. Germany [2010] ECR I-00439 75.

* Opinion 2/13, para 212.
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3.3. MexayHapopgHblie aoroBopbl ¢ yyactuem EC

Heckonbko mo-pyromy peluancs BOpoc o cooTHomeHuu mnpasa EC n Mex-
IYHApOJHOTO TIpaBa NPUMEHUTENbHO K MEXYHapOJHBIM JOrOBOpaM, 3aK/IIO-
yaeMbIM camuM Coro3oM. BaxHOCTD 3To1 Ipo6IeMbl OOBACHAETCA TEM, YTO Ha
ceropiHaA EBpomerickuit cor3 sAB/IAETCA YIaCTHUKOM Yoxe 6oree gem 1 000 Mexxmy-
HapOJHbIX IOTOBOPOB, IpMYeM 3HAUNTENbHYIO VX YaCTh COCTAB/IAIOT TaK Ha3bIBa-
eMble CMelllaHHbIe COTTIAIIeHNs, B KOTOPBIX OJJHOII 13 CTOPOH ABJISAETCA KaK caM
Coro3, Tak 1 Bce BXopsAme B Hero rocygapcrsa [Eckes C., 2010: 10].

C rouxn 3penua Cypa Takme MeXAyHApOJHbBIE JOTOBOPHI BXOMAT B CUCTe-
My npaBa EBpocorosa, o6pasys cocTaBHyI 4YacTh ero mpasa (integral part of
Community law)*. B page pemennit Cyz EC Takke yTBep K/iasl, YTO TaKye MeXIy-
HapOJIHbIe JOTOBOPBI PACIIONATAIOTCA B MepapXuu MCTouHNKOoB npasa EC Mexmy
HepBUYHBIM U BTopr4yHbIM 1TpaBoM EC*'. D10 yrBep)xeHme TpedyeT MOsICHEHMIA.
Bo-nepBbIX, 3TO 03HAYaeT, YTO HU OIMH MeXAYHapOJHBIN JOTOBOp (fake YcTaB
OOH, xak ormernn Cyp EC B petenun nio geny Kadi-1°%) He MOXXeT uMeTb Ipu-
OpHUTeTa HaJl MOMOXKeHNAMN NepBu4yHOro npasa EC, T.e. HopMaMy yupennuTeb-
HBIX JIOTOBOPOB 1 XapTuy oCHOBHBIX ITpaBa EC. Bo-BTOPBIX, 3TO He/b3s1 BOCIIPH-
HJMATb KaK 0e3yC/IOBHBINI IPUOPUTET HOPM TAKMX MEXKIYHAPOJHBIX IOTOBOPOB
HaJi HopMaMu BTopudHoro npasa EC, T.e. Haji akTaMy 1 pelieHUAMI MHCTUTYTOB
EBpocoro3a, 1 He 03HaYaeT, YTO B C/Ty4ae HOPMATMBHOTO KOH(IMKTA TO/DKHBI IIPY-
MEHATbCA HOPMBI MeKIyHapogHoro forosopa. Kak ormernn Cyp B ipyrom periie-
HVM, «IIPHOPUTET 3aKII04eHHbIX EC MeXXTyHapoIHBIX COT/IallleHNil Hajj HOpMaMM
BTOpuyHoro npasa EC o3HauaeT, 4TO 3T¥ HOPMBI JJO/DKHBI TOTKOBATbCs, HACKO/Ib-
KO BO3MOJKHO, B COOTBETCTBUU C 3TUMM MEXKIYHAPOIHBIMU COTTIAICHUAMIU» ™,
CrnoBa «HaCKOJIbKO BO3MOXHO» (so far as possible) mossommmm koMMeHTaTOpOM
CTe/aTh BBIBOJ, YTO [ieiiCTBYIe HOPM MEXIYHApPOHBIX JOTOBOPOB B IIPaBONOPAT-
ke EC He BefieT aBTOMaTN4eCKM K UX IPMOPUTETHOMY IPYMEHEHUIO B CUTYaIUN
KOH(IMKTa ¢ HOpMaMy BTopudHoro mpasa [Wessel R., 2011: 11].

ITpn ncnonb3oBanuy CyoM NPMHINIIA ABTOHOMHOCTH I/ OLI€HKU JIeJICTBUA
MeXYHapogHbIX IoroBopoB ¢ yuacteM EC Cypn BBIHYXZeH MCKaTb 6amaHC
MEXJy, C OIHOJ CTOPOHBI, COXpaHeHVeM aBTOHOMHOCTHY IpaBa EC, 1 aKTMBHbBIM
ydactuem EC B Me>XIyHapOIHBIX OTHOLIEHVAX Y B CO3/IaHNMI HOPM MEXIYHAPOJ -
HOTO IIpaBa, C Apyroit. Tak e Kak B cy4dae ¢ rocyfapcrBamy, npuHATue st EC
0053aTe/IbCTB 110 MEXIYHAPOJHOMY HOTOBOPY HEM30EKHO O3HAYaeT HEKOTOpoe

% ECJ. Case 181/73 Haegeman v. Belgium [1974] ECR 449.

31 ECJ. Case C-179/97 Spain v. Commission [1999] ECR I-1251; EC]J, Case C-162/96 Racke
GmbH & Co. v. Hauptzollamt Mainz [1998] ECR I-3655, para 45.

32 ECJ. Kadi-1, para 307.
33 ECJ. Case C-61/94 Commission v. Germany [1996] ECR I-3989, para 52.
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IK0OpOBONIbHOE OTpaHNYEeHNE TOTHOMOYNI MHCTUTYTOB COI03a, B TOM YJIC/IE U B
BUJIe CO3[JaHNA B paMKaxX MeXX/JyHapOIHOTO JOTOBOPa KOHTPO/IbHBIX M€XaHI3MOB
(Me>XIyHapOIHBIX CY[JOB MM KBa3u-CyAeOHbIX opraHoB). B atux ycnosusax Cypn
EC 6bU1 BBIHYX/I€H afialiTUPOBaTh TPeOOBAHMA COXPAHEHM aBTOHOMHOCTH K aK-
TUBHOII BHelIHenonuTudeckoi ponu EC.

HbiHe 311 Tpe6OBaHMA BBIMIALAT CIIEAYIOIM 00pPa3oM: BO-TIEPBbIX, MEX/Y-
HapOJHbII JOTOBOP He JO/DKEH M3MEHATD CYILleCTBEHHBIX XapaKTepUCTUK IIOTHO-
Mounit Co3a 1 ero MHCTUTYTOB!, BO-BTOPBIX, IIPEAYCMOTPEHHBbIE MEXYHAPO -
HBIM JIOTOBOPOM IIPOLIeAypPbl KOHTPOJIA HaJl €T0 eAMHOOOPa3HbIM TOTTKOBAHUEM I
NpUMeHeHNeM, a TaK)Ke paspelleHNs CIIOPOB He JO/DKHBI IPUBOAUTD K IOsIBIIE-
HVIO Y KOHTPOJIPHBIX OPTaHOB TOIKOBaHNA HOpM npaBa EC, koTopoe umeno 6b
obsa3arenpHyto cury misa Corosa ¥ ero MHCTUTYTOB. VIMEHHO IO STMM OCHOBa-
HuAM Cyp 3anperi Coo3y y4acTBOBAaTb B CO3TAHNUM ABYX MEXKIYHAPOJHBIX Cy-
noB — Cyza EnyHoro skoHoMMYeckoro nmpocrpancTsa (3akmodenne Ne 1/91%)
EBpomnerickoro maTeHTHOTO cyaa (3akmodeHue Ne 1/00°7), mpu3HaB COOTBETCTBY-
IOII[JIe [TOJIO>KEeHNA NAHHBIX MeX/[YHapPOJHbIX JOTOBOPOB HE COOTBETCTBYIOLMUI
npaBy EC, a Taxke Ha/moXXun BeTo Ha mpotecc npucoeannenus EC k Eporneii-
ckoit KoHBeHIIMM 0 3ampyuTe IMpaB YeloBeKa M OCHOBHBIX CBOOOX (3akmoueHue
Ne 2/13%),

Takoit nmopxon K co3fanHuio mwim ydactuo EC B MeXIyHapOAHBIX CyAax IIO-
poxumn onacenus, yto Cyx OyzmeT Bo3paxars npotus yyactus EC B esaTenbHoCTH
M000T0 MEXIYHAPOLHOTO Cyfa ¢ o0s3aTennbHON Iopucaykiyeir. OgHako B He-
masHeM 3akmodeHny Ne 1/17 Cyp ykasasl, 4TO He ABJAETCSA NPUHLUINAIBHBIM
IIPOTMBHMKOM CO3aHMs MEXKIYHAPOJHBIX CY[JOB Ha OCHOBE MEXIYHApPOJHOTO
morosopa c¢ y4yactueM EBpocorsa. B arom 3axmouennn Cyn EC nmpmsnan co-
orsercTByromuM npasy EC BkmodeHHbI B cornamenne Mexay EC u Kanapoii
(CETA) HOBbINI MeXaHU3M paspelIeH)s] MHBECTUIVIOHHBIX CIIOPOB B BIiE CO3-
JaHNA CHCTEMBl MHBECTUIIMIOHHBIX CyHoB; cM.: [[Tumenosa C.[I., 2018: 113-125].
Ho ¢ Toukn 3penns Cyja Takoe COOTBETCTBYIE BO3MOKHO JIMIIb IIPY COOTTIOieHNU
HEeCKO/IbKUX YCT10BMIL. Bo-iepBbIX, cO3[jaHMe cyfia He JOJDKHO YIIEeMIATh KaKUM-
60 obpasom aBToOHOMHOTrO Xapakrepa mpasa EC. IIpu atom dakr cospanms cy-
IoB BHe cyne6HoI cucteMbl EC He OyfeT yrpo)KaTb aBTOHOMHOCTH, €C/IU TaKue

** EC]J. Opinion 1/00 para 12, ECJ, Opinion 1/91, para 61-65.

* ECJ. Opinion 1/00 para 13.

3 EC]J. Opinion delivered pursuant to the second subparagraph of Article 228(1) of the Treaty;
Opinion No.1/91 of 14 December [1991] ECR I-06079.

% CJEU. Opinion pursuant to Article 218(11) TFEU; Opinion No.1/09 of 8 March 2011 // OJ.
C211.16.07.2011. P. 2-3.

* «IIpucoenyuenne EC x KonBeHIMN B TOM BIfIe, KaK 3TO IIPefycMOTpeHo mpoektom Corra-

IIEHNA O IPUCOEAVMHEHNM, OKAJKET HETAaTMBHOE BIIMAHME Ha cneumbnqecxme 9€pThI IpaBa EC 1 Ha
ero aBroHOMHOCTb». CJEU. Opinion 2/13, para 200.
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CyZmbI OYZIyT 3aHMMATbCA TOTKOBaHMEM ITOJIOXKEHMIT TOTIBKO 3TOTO JOTOBOPA, T.€.
IeICTBOBATD VICK/TIOUUTENIBHO B IIApafiiTMe MEXIYHAPOJHOIO IIpaBa.

B Tom, uro kacaercs mpaBa EC, 00s13aTe/IbHBIM YC/IOBMEM SIB/IAETCS: TaKye
CYZbI IOJDKHBI BOCIIPMHMMATh HOpMbI nTpaBa EC kak Bompoc ¢axTa, a He mpaBa’®,
T.e. He 3aHMMATbCS UX TOJIKOBaHMEM. BO-BTOPBIX, pellleHNs TaK/X OPraHOB IO
PacCMOTPEHMIO CIIOPOB He JO/DKHBI MPUBOANUTD K Heobxoaumoctu st EC ns-
MEHATb WU OTMEHATb HOPMAaTUBHbIE aKThl, IPUHATbIE €T0 MHCTUTYTaMM, IOHU-
Kasi TeM caMbIM cymecTByomnit B EC ypoBenp npaBoBoii sammtbsi. B-TpeTbux,
co3JlaBaeMble MeXIYHapOJHbIE CY[bl JOKHBI COOTBETCTBOBATH CT. 47 XapTum
ocHoBHbIX IIpaB EC B wacty nx HesaBucumoctu n pgocrynHocru. na Cypa EC
HE3aBVCVMBII Cy[l — 3TO TOJIBKO IIOCTOSIHHO JI€MICTBYIOIINII CYZ, C Ha3HA4YaeMbl-
MU Ha JUINTENIbHBIN CPOK CYAbAMMU M IIPOIECCYa/IbHBIMYU TapaHTUAMU ux Oec-
MPUCTPACTHOCTY ¥ HE3ABUCUMOCTI. ITU YCIOBMA Ha CETOJHA KOMMEHTaTOpaMu
paccMaTpUBAIOTCA KaK TecT, chopmynupoBanubiii Cygom EC i nerneit ompe-
IleTIEHN COOTBETCTBMA CTOPOHHMX MEXaHM3MOB paspelleHN s CIIOPOB IPYHINITY
aBroHoMHocTu [Fanou M.,2020: 128].

4. [10KTPUHAaJIbHbIE OLLeHKM «BHELUHEero uamepeHumsa»
npuHUMNa aBTOHOMHocTu npasa EC

OnennBas JaHHBIN NPUHINI, MHOTYIE YU€HbIE CXOIATCSA BO MHEHUN, YTO OH
AB/IAETCA BOPOTaMM BO BHeMIHMIT Mup, y kortopbix Cyn EC BwicTymaeT B pomn
CTpaXka, OIIpefie/IAI0IIero mpaBua B3anMogpeiicTBus npasa EC ¢ BHemrHnMy npa-
BOBBIMU crcteMamy ¥ HopMmamu [Kassoti E., Odermatt J., 2020: 7]. Psapg yyeHbIX
oTMe4aeT aMOPQHYIO U IVI0XO CPOPMYIMPOBAHHYIO IIPUPOLY STOTO IMPVHIINIIA,
IIpMMeHeHNe KOTOPOro, 110 MX MHEHMIO, HepPa3pbhIBHO CBA3AHO C JA/IbHENIINM
pacmmpenueM nonHomounti Cyzma EC [Koutrakos P., 2019: 49], Ho 3a c4eT 3Ha-
YNTe/bHON HEOIpe/le/IeHHOCTY 3HaueHMA ¥ T'PaHuUI] 3TOTO MpMHIMUIA. DTO yKe
He pa3 IPUBOAM/IO K HEOXXUJAHHBIM [/l TOCYJApCTB-YWIEHOB U [l OCTATbHbBIX
uHctutyToB EC pesynbrataMm, kak, Hanpumep, B fene Kadi-1 wim B 3akIo4eHNn
Ne 2/13. Otn pemenns Cyna pacieHMBAIOTCSA KakK BO3BeleHMe Oapbepa MEXIy
MeXYHapOJHBIM IpaBoM 1 npaBoM EC, 4To npuBeno K «<HEOIpaBIaHHON U He-
IIPaBOMEPHOII IPABOBOI aBTAPKNUI» MCKIIOUUTETBHO C LIE/IbI0 3aIIUTHI ¥ COXpPa-
HeHMs cobctBeHHbIX npeporatuB Cypma EC [Eeckhout P., 2015: 955], a mopgxon
Cyza K MeXyHapO[IHOMY IIpaBy Tellepb XapaKTepu3yeTcs KaK «HeIpy>KeCTBeH-
Hblii» [Klabbers J., 2012: 112] 1o KOHTpACTy ¢ €r0 paHHUMM PeIleHVSAMIL.

OpHako, Ha Halll B3I/, akTuBHOe npuMeHeHMe CygoM EC «BHelIHero» nsme-
peHNA IPUHIVIIA ABTOHOMHOCTH HI B KOEM C/Tydae He O3Ha4aeT ero BpakieOHo-

¥ CJEU. Opinion 1/17 , para 120-136.
4 CJEU. Opinion 1/17, para 150.
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rO OTHOILIEHNA K MEXXIYHAPOLHOMY IIPABY U He BeJleT K M30/IALMY IPaBOIOPAIKa
EC ot MexxgyHapogHoro npasa. Taxxe 6bU10 ObI yIIpoleHeM O0BSICHATD pellie-
Hue 1o feny Kadi-1 n 3axmodenne Ne 2/13 mumb crpemnennem Cyzna EC mo60oit
1[€HOJ COXPAaHUTD €r0 MICKIIOUNTeIbHbIE TOTHOMOYMA. [IpyHIINI aBTOHOMHOCTH
B €r0 IIMPOKOM IIOHVMAaHMM IPU3BAaH COXPAHATD IIeJIOCTHOCTD U efUHOOOpasue
npasonopsAjka EC. AktuBHoe orcransanue Cygom EC npuHIMIIa aBTOHOMHOCTI
VIMEHHO BO BHEIIHUX OTHOLICHMAX MOXXHO OOBACHUTH TeM, 4To Cyp Bce 60Jb-
e paccmarpusaeT Coros Kak «kBasu-demepanyio B pasputum» [Dautricourt C.,
2010: 18-19], a He KaK COBOKYIIHOCTb 27 CYBEpPEHHBIX TOCYapCcTB. JTa KBasn-ge-
mepanys ¢ KOHCTUTYLMEN B BUJie yYPeJUTE/IbHbIX JOTOBOPOB U XapTUu OCHOB-
HbIX IpaB EC Bce akTMBHee y4acTByeT BO BHEIIHNX OTHOIIEHNAX, IPU 3TOM, KaK
u nopobaeT HacrosIel Qemepanyuy, OrpaHNYMBAsA COOTBETCTBYIOIINE ITOTHO-
MouMsA rocygapcrs-uneHoB. ITosromy Cynom EC nocraBieHnsl moj; KOHTPOJIb Bce
MeX/IyHapO/IHbIE IOTOBOPHI, 3aK/II0YeHHbIe rocyapcramu-daeHamu EC kak o
ux BcTyIuieHusA B COI03, TaK U IOCTIE.

Kak nokaseiBaer mpaktuka Cyga EC, mj1s Hero MexyHapofiHble 00s13aTe/b-
CTBa IOCYHApCTB-YIEHOB KBasM-(eepayy He JO/DKHBI IOIBEPraTh OIMACHOCTH
KaK IIOJTHOMO4YMs, IepeflaHHble Ha ypoBeHb Coro3a (3aTparmsarhb JOCTUTHYTHIN
YpOBeHb (efiepann3alum), Tak 1 KOMIeTeHI[Mo MHCTUTYyToB Coro3a (kBasu-de-
Iiepa/IbHbIX OpraHoB). Kpome Toro, 4ro6b! nM36exxaTbh paspbiBa LETOCTHOCTU U
eIMHCTBa paBonopsaaka Corosa, TM MeXIyHapoJHble 00513aTe/IbCTBA HE MOTYT
VIMETb IIPMOPUTETA TIepef; 00sA3aTeIbCTBAMI YWIEHOB KBasu-(degepanny mo mpa-
By EC. C aHHOJI TOYKM 3peHVs BIIOJIHE e€CTeCTBEHHO YIIOMSIHYTOe TpeboBaHue
Cyna, 9T06BI CLIOpPBI MEX/Yy CTpaHaMu-4wIeHaMy 110 BorpocaM npasa EC paccma-
TpuBamch 661 uckmountenbHo B Cyze EC, T.e. BHyTpU KBasu-denepanuy, a He B
VIHBIX MEKTYHAPOIHBIX CyIaxX VIM apOUTparkax.

B atom ornomennn pemenne Cyga EC no meny Kadi-1 n 3akmouenne Cypna
EC Ne 2/13 o npucoepuuennn EC x EBporneiickoit KOHBEHI[MM O IIPaBax 4el0BeKa
CTaHOBSATCSA MOHATHBIMU 1 00bsAcHUMBIMU. CoBeT besonacnoctu OOH u Tem 60-
nee ECITY no-npe>xxuemy paccMatpusaioT Cor03 KaK COBOKYITHOCTb CyBEpEHHbIX
TOCYJapCTB, bt obs3aTenbcTBa o YcraBy OOH u nmo EBpomnerickoit KOHBeHIINN
JIO/DKHBI IMETD IIePBOCTEIIEHHOE 3HaYeHe /I YCIIEIIHOTO (PYHKLIMOHNPOBAHNA
COOTBETCTBYIOLIVX NTPaBOIOPATKOB.

Bce aTo xapauHanbHO pacxoauTca ¢ npaktukoi u noaxomamu Cyga EC, co-
[JTACHO KOTOPBIM J1000JI MeXAYHAPOIHBIN JJOTOBOP (Haxke ecny pedb upeT 06
YcraBe OOH mmm o EBpormeiickoil KOHBEHIUY O IIpaBax Ye/I0BeKa) CTAHOBUTCA
qacTbio npasonopAgka EC. 9To o3HagaeT He TONBKO MPUOPUTETHOCTD y4penu-
TeJIbHBIX JJOTOBOPOB 1 XapTuy OCHOBHBIX IpaB EC Haj TakuMMy MeXXIyHapO/IHbI-
MI JJOTOBOPaMM, HO M UCKI0UNTeNbHYI0 opucauknuo Cyga EC B TonkoBaHun
BCeX HOPM, BXOZAIIMX B IIpaBonopAfoK. VinpiMu cnosamu, Tonkosanue Cyna EC
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Pas3/IMYHBIX IT0/I0KeHNTT XapTuy OyzieT BCeTia MMeThb IPYOPUTET IIepes TONIKOBa-
HueM nono>keunit Kousenuyu, gaanueiM ECITY.

Taxoit mogxop Cyzna EC k MexxyHapogHOMY IIpaBy 1 MCIIOb30BaHHbIE M IIPU
3TOM apryMeHTBI IapaJOKCATbHBIM 00pa3oM OKa3bIBAIOTCS CO3BYYHBI TO3UIIUAM,
BBIPaOOTaHHBIM KOHCTUTYL[MOHHBIMM Cy/JaMI Psifia €BPOIEVICKUX CTpaH (B Iep-
ByIo ouepenb ['epmannm 1 ocobenno Vranun) B a1ux >xe Bonpocax*'. Tak >xe kak
n Cyn EC, oHU MOSUMIIMOHUPYIOT ce0s1 eAMHCTBEHHOI MHCTAHIIME, YIIOTHOMO-
YEeHHOJI pacCMaTpUBaTh KOHCTUTYLMIOHHOCTb HOPM MEXXJYHapOZHOTO IIpaBa Ipu
VX VIMIUIEMEHTAly (TPaHCIIO3MINY) B HAIVIOHAJIbHBIN IpaBonopsgok. Ecau
s Cyma EC ¢uibTpoM Ha myTy peanymsanyyi HOPM MeXAYHApOJHOTO IIpaBa B
npase Coro3a ABJIATCA CylleCTBEHHbIE XapaKkTepucTuky npasa EC u ero aBTo-
HOMHOCTbD, TO J/I1 KOHCTUTYIIIOHHBIX CyZIOB Ty YK€ POJ/Ib UTPAIOT OCHOBHbIE IIPUH-
LUl KOHCTUTYLMIOHHOTO CTPOs, BK/II0Yas HeoTbeM/leMble ITpaBa ye/loBeKa., ra-
PaHTMPOBAHHbIE HAIVIOHA/TbHBIMY KOHCTUTYLMAMMU. HOpMBI MeXIyHapOZHOTrO
IIpaBa U pelleHMs MeX/YHapOJAHbIX CYIoB He IMPUMEHSIOTCA, eC/Ii 110 MHEHUIO
Cyna EC ony npoTuBOpeyaT MOI0KEeHUAM yUpeaUTeNbHbIX JOTOBOPOB 1 XapTuu
ocHOBHbIX IpaB EC, a 10 MHEHMIO KOHCTUTYIIMIOHHBIX CY/I0OB — OCHOBHBIM IIO-
No>KeHUAM (IpMHIMIIAM) HAI[MOHA/IBHBIX KOHCTUTYLMIL. /A cCelnannucToB 1o
KOHCTUTYLMOHHOMY IIpaBy Poccun paccyxpenus Cyna EC o B3aumoperictun
MeX/IyHapo/HOro ITpaBa 1 nnpasa EC Takke MOKa)KyTcsA OYeHb CO3BYYHBIMU apry-
MeHTaM, ucnonb3oBaHHbIM KoHcturynnonusiM CynoM Poccuiickoit @epepanym
B psJie ero MOCeHNX PelLIeHNiT, KOTOpble KacaeTcsi BOIPOCOB [IeMICTBISA pele-
Huit ECITY B poccniickoii MpaBoOBOJI CHCTEME.

CoBragieHne apryMeHTanuy KOHCTUTYIMOHHbBIX cynoB u Cyna EC B aTux BO-
IIpocax KakeTcs MapagoKCcaIbHBIM TOIbKO Ha IEePBBIN B3I/IAA. Bee BcTaeT Ha cBou
MeCTa, eCIM NPUHATb y)Ke IPUBEIEeHHYI0 TOYKY 3peHM:s: EBpocolo3 sABidercsa
kBasu-¢enepanueit B passutuy, a Cyn EC meficTByeT Kak BepXOBHBIIl Cy 9TOII
denepari, KOTOPBIiT BBINOMHAECT U QPYHKIMU KOHCTUTYLIMOHHOTO IIPABOCY/VS
[Vesterdorf B., 2006: 610]. Torga noguepkuyroe orcranBanue Cynom EC BHem-
HEro M3MepeHMs IPMHIINIIA aBTOHOMHOCTY IIpaBa fABJIeTCA BhIpAyKeHMEM I0pUC-
AMKIMOHHOTO CyBepeHUTeTa EBpoIeiickoro corwsa Kak KBasu-degepaunn. ITOT
IOPUCAVKIIVIOHHDBI CYBEPEHUTET XapaKTepeH /A KaKIOro He3aBUCUMOTIO rocy-
JlapCTBa, KOTOPOE MOJTHOCTBI0 CBOOOJHO B PEIIEHN) BOIIPOCOB JIEVICTBUSA HOPM
MEX/IyHapO/IHOTO IIPaBa B HAl[MIOHA/IbHOM IIPaBONOPA/IKE U X IPUMEHEeHN A Ha-
nyonanbHbiMu cypamu [Eckes C., 2020: 8]. Ha nam B3riag, B EC MbI umeem geno

1 Cwm. pemrerne KC Vramun Ne 238/2014, B KOTOpOM OH IpU3HAI HEKOHCTUTYILIIOHHOCTD BHY-
TPeHHero 3aKOHa, IPUHATOro Bo ucnonHenne pemerrss MC OOH mo fieny 06 10picANKIIMOHHBIX
MMMYHUTETaX, @ TaK)Ke HEKOHCTUTYLMOHHOCTb OOBIYHON HOPMbBI MEXIYHApPOZHOro mpasa (T.e.
006bI4ast) 0 CyieOHOM MMMYHUTETE MHOCTPAHHOTO IOCYAapPCTBa KaK HapYLIAONIYI0 KOHCTUTYIU-
OHHOE IIPABO Ha IOCTYII K IIPaBOCYAUIO.

270



A.C. VicnonnHos. lNpuHunn aBTOHOMHOCTH npaBa EBpocoto3a, ero BHeLUHee namepenuve... C. 251-277

C IIOCTENIeHHBIM CEKTOPA/IbHBIM IlepeTeKaHeM CyBepEeHUTEeTa FOCYJapCTB Ha Ypo-
BeHb Co103a Kak KBasy-denepanuin.

OpHaxko mporecc cekTopanbHoi depepanusanuy B EC BecbMa ysa3BMM U Tpe-
OyeT ecny He MCK/IIOYEHNUsA, TO MUHVMM3AIVY BMEIIATe/IbCTBA BHELTHNUX CUJI, B
TOM uucse no-csoemy apropurernoro ECITY. Ha Ham B3raj, MMEHHO 3TO CTa-
710 OCHOBHOJI IpMYMHOII oTpuiiaTenbHoro 3akmodennsa Cyna EC na npoext Co-
rnamenns o npucoeguuenuy Corosa K EBporneiickoii KOHBEHIIMY O 3alllTe ITpaB
genoseka. [l Cyna EC MmakcuManbHO JKeCTKUI OTPUIIATENIbHBIN OTBET OKa3a/Ccsa
0e3yC/IOBHO IIPeAIIOYTUTE/IbHEe IIPYCOEMHEH, KOTOpOe Hen30e>KHO ObI BbUIN-
JI0CD B OTKPBITHIN 1 HeRY>xHbIT KOHPKT Cyna EC u ECITY, mogpriBatomymit Kak
aBTOPUTET ¥ JIETUTUMHOCTb 00OUX CYIOB, TaK M IIPOLECC CEKTOPAIBbHO Iepefa-
411 cyBepeHuTeTa Ha ypoBeHb EC kak kBas3u-denepanym.

3aknouyeHue

Coopmymuposannsiit Cynom EC B psjie pelieHnit n 3ak/I04eHNT TPUHINAIL
aBTOHOMHOCTY IPOYHO 3aHS/I MeCTO OfHOro 13 npuHiunos npasa EC, ceirpas
K/IIOYEBYIO POJIb B KOHCTUTYL[MOHA/IM3ALMY CHavYana EBpomnerickux coob1ecTs u
3areM EBpocorosa. [IMcKyccMOHHOCTD BOIIpOCa BbI3BaHa BO MHOTOM JJOKTPUHA/Ib-
HBIM KOH(IMKTOM JBYX KOHIL[ENIINII aBTOHOMHOCTV — MeX/YHapOJHO-IIPaBO-
BOJI KoHLenuuu, koropoit npupep>xxusaercsas KMII 1 MC OOH, n xonuenuuu,
cospanHoit Cynom EC. VIx-3a HeNpMMUPUMOCTY STUX KOHIIEMINII /IIo0oe peliie-
Hue Cypna EC, pasBuBalee ero NoHMMaHye IPUHIVIIA aBTOHOMHOCTY, OyzeT
BCTPEYEHO B IUTHIKM CTOPOHHMKAMU MEXIYHAapPOLHO-IIPABOBOI KOHLENIU aB-
TOHOMHOCTH.

ITocTositHHO mopuepkuBasi, 4To npasonopsnok EC ornmyeH Kak oT Hauuo-
HaJIbHOTO, TaK ¥ MEXJyHapojgHoro npasa, Cyq mpemomnpefenna pasBUTe BHY-
TPEHHETO ¥ BHELIHETO M3MEPEHMII IPUHIUIIA ABTOHOMHOCTI. BHyTpeHHee nsMe-
peHMe NaHHOTO IpMHIMIA 1Mcnonb3oBanoch CynoMm B nepsble rofpl EC B memax
ynpoueHus npuoputera npasa EC Haji HallMOHA/IbHBIM IIPaBOM CTpPaH-Y/IE€HOB.
Buemnee msmepenne npuHUMIIA IOMYYWIO pasBuTHe ¢ Havana 1990-x rogos u
CBA3aHO, C OJJHOII CTOpPOHBI ¢ nepefayeit wieHamu EC EBpocoro3y HOBBIX BHeI-
HVIX ITOJTHOMOYMI (B IIEPBYIO OYepesib B BOIIPOCAX MEXYHAPOJHOI TOPTOB/IN) 1
akTuBHBIM y4yactueM EC B cosfaHuy HOpM MexAyHapopnHoro npasa. C gpyroii
CTOPOHBI, 3TOT TPEHJ, MOXKHO YBA3aTbh C KOIMYECTBEHHBIM VM KAUeCTBEHHBIM pa3-
BUTVIEM CaMVX MEXIYHApPORHBIX CY[OB U TPUOYHAIOB, KOTOpBIE NPV paspelle-
HIU CIIOPOB CTa/IM TOJIKOBATh U IPUMEHATD NpaBo Co103a, OTHAKO OTKA3bIBAACH
cnepoBath JokrpuHam Cyza EC.

CyTb BHEIIIHETO M3MEePEHNA IPYMHIINIIA aBTOHOMHOCTY 3aK/II04YaeTCA B 3allTe
npasonopsAaka EC oT BbI30OBOB KaK HOPM MEXIYHapOJHOIO IIpaBa, TaK U JPYIUX
TOCYJApCTB ¥ MEXKJIYHApOJHBIX OpraHM3aluil. T Leu JOCTUTAIOTCA 32 CYeT
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TOTO, YTO BCe BOIIPOCHI B3alIMOOTHOIIEHMs IpaBa Colo3a M MeXJyHapOJHOTO
IIpaBa, a TaKXKe MOPAJOK AeVICTBUA HOPM MEXAYHAPOZHOTO IIpaBa B IIPABOIIO-
psanke EC no/mKHBI perympoBaTbCs TONbKO IpaBunamy camoro Corosa. OgHako
HJI B KOEM CJIy4ae pedb He uzieT o mpaBooit aTapkuu EC nmm o BosBegenun Cy-
noM EC Henpeononmmoit cTeHsl MexkAiy mpaBoM Coio3a 1 Me>XXIyHapOJHBIM IIpa-
BOM. DT0 /IIb 03HadaeT, 4To Cyay EC Hajexxnt B KaXKIoM cIydae oIpefeNnarh,
HACKOJIBKO MeXXAyHapopHoe coriamieHue Coosa WM CTPaH-YWIEHOB CIOCOOHO
HaHeCTH yuiepd aBTOHOMHOMY Xapakrepy npasa EC. IIpoTuBopeyaras npuHIm-
IIy aBTOHOMHOCTY HOpPMa MeX/[yHapOJHOTO IIpaBa He MOJIeKUT IPYIMEHEHNIO B
NIpaBONOpAAKe EBPOIIEICKOTO cOM03a.

KoMMeHTUpYys ynpeky KpUTUKOB B TOM, 4TO IIPVHIIUIT AaBTOHOMHOCTY VIM€eT
amopdHYyI0 U IT0X0 CHPOPMYIMPOBAHHYIO IIPUPOAY ¥ CO3AAeT 3HAUUTEIbHYIO He-
OIIpefie/IeHHOCTb CO 3HaYeH)eM VI TPaHMI[aMM STOTO IPMHIINIIA, MOXHO IpyBe-
CTU CpaBHEHINeE C TeM, KaK BOIIPOCHI B3aMMOJIEJICTBILA MEX/[yHapOJHOTO 1 HaIlM-
OHA/IBHOTO TIpaBa PeryaMpyoTcsa Ha HalMIOHATbHOM yYpOBHE. 3aKOHOJATETbHOE
pelleHNe BOIIPOCa O COOTHOIIECHNY MeX/JYHapOJHOTO 11 BHYTPEHHETO IIpaBa B ro-
CyZapCTBe MY OYEBY/IHBIX JOCTOMHCTBAX He MOXKET OXBAaTUTb BCETO PasHOOOpa-
315 MEXX/IyHapOIHO-IIPABOBOII IPAKTUKI U OTPA3UTh BHEIIIHE- ¥ BHYTPUIIOINTI-
JecKyie IIPUOPUTETHI CTPaHbI Ha ITaHHBIN OTPe30K BpeMeHu. Hanpotus, cynebHoe
TOJIKOBaHUe, JJaBaeMOe B 9TUX BOIPOCAX BBICIIMMM (KOHCTUTYLMOHHBIMM) Ha-
I[VIOHA/IbHBIMYU CyJaMI, allpyoOpy MCXOAUT 13 HeOOXOAVMOCTY afallTMPOBATh
06IIUI TTO/IXO/] IPUMEHUTETBHO K KKJOMY CTy4aio, IPVHMMas BO BHUMaHUe
BCe BO3MOYKHBIE (DAKTOPEL, ¥ B CHMITy 3TOTO IIpeACTaBsAeT Oosee TMOKMIT BapMaHT
pemreHys npo6naemMel. ViMeHHO mosToMy B pyKax Cypa IpVMHIMI aBTOHOMHOCTY
SABJIAETCA IVIACTUYHBIM Y €TO IIPVIMEeHeHNe B Pas3IMYHbIX CUTYAL[MAX MOXKeT IIpU-
BOJVITD ¥ IIPUBOANT K Pa3/INIHbIM Pe3y/IbTaTaM.

9TO TaKKe 0OBSCHSAET OTMEYEHHOE BbIIIe CXOACTBO apryMeHTAalMy KOHCTH-
TyunonHbix cyzoB 1 Cynma EC B Bompocax B3auMOJIEICTBMS COOTBETCTBYIOLINX
IIPaBOIIOPSIKOB C MEX/YHAPOJHBIM IIPABOM, €C/IM MCXOAUTD U3 TOTO, 4T0 Cor03
As/sercs kasu-depepanueii, a Cyn EC feilcTByeT Kak ee BepXOBHBIIL CYJ, BbI-
HOJTHSA B TOM 4MCIe ¥ QYHKIMY KOHCTUTYLMOHHOTO IIPaBOCyaus. VIMEHHO 9TO
bakTOp KpacHOpeunBo 00bsICHsET IpuBefeHHbI Bhille mogxo Cyna EC k Mex-
JIYHapOJHBIM JIOTOBOpAM, 3aK/II0YeHHbIMM KakK caMyM EC B kayecTBe ceKTOpab-
HOIT KBasu-genepauyy, Tak 1 wieHamy EC kak cy6pekTamiy 9TOro o6pasoBaHus.
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