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AHHOTauma

CrtaTbsi NoCBSLLEHa KJTI0YEBLIM BOMPOCaM MPaBOBOro PEryavMpoBaHus KpUnToBantoThl, BO3-
HukasLwmm B Poccum B 2015-2020 rr. B LOKTPUHE 1 cyaebHol npakTke. PaccMoTpeHa npu-
poaa OTHOLLEHWIA No 061a4aHMI0 KPUNTOBAMIOTOM, MECTO KPUNTOBASIOThLI B CUCTEME OO BbEK-
TOB rpaXXAaHCKMX NpaB, COOTHOLLEHWE KaTeropuii «KpunToBanioTa», «4eHbrn», «AeHeXHbIN
cypporaT». YCTaHOBMIEHA XPOHOMOMMA HOPMATUBHOIO YPEryMpoBaHUs KPUNTOBaMOThI U
OTMEYEHbl OCHOBHbIE BEXW HA 3TOM NyTU. NpoaHann3npoBaHbl PeLleHns, NPeasIoXKeHHbIe
3aKoHoAaTeneM, B CpaBHeEHUN C NpobiieMamu, BO3HUKAIOLWMMK B TEOPUM 1 NMpakTuke. Lienb
nccnenoBaHus — onpenennTb NpobaemMbl MPABOBOro YPEryavMpoBaHUsS KPUNTOBaOTbI U
OLLEHUTb, Kak 3aKOHOAATE b CMPaBUICS C COOTBETCTBYIOLWMMIM 3aaadvamu. MNepBble aBe va-
CTWN CTaTbM NOCBSLLEHbI FPaXAAHCKO-MPaBOBbIM 1 (PUHAHCOBO-MPABOBLIM BOMPOCaM npa-
BOBOIO pexvma KpUnToBasioThbl U NPeasioXeHHbIM BapuaHTam Ux peLleHus. TpeTbs 4acTb
CcTaTbW NOCBSLLEHa NPoekTaM 1 MPUHATLIM HA X OCHOBE HOPMATMBHbLIM akTaMm, pernameH-
TUPYIOLLMM NPaBOBOM PeXNM KpunToBanioTbl B Poccun. PaboTa 3akoHoaaTenst OLeHuBa-
€TCS B COOTBETCTBUM C TEM, KaKMe 3a4a4un nepen HUM CTaBUIIUCH U Kak OHW Oblnv peLleHbI.
Mo ntoram npogenaHHon paboTbl caenaH BbIBOA, YTO POCCUNCKUIA PErynsaTop TAroteeT K
3anpeTUTeNbHOM NOMUTUKE B OTHOLUEHUM KPUMTOBaANOThI. Takas nonuTtuka onpenensiercs
Kak TPaANLUNSMN PETYIMPOBAHNS COOTBETCTBYIOLLENO PbIHKA, TaK U MEXAyHapOAHbIMU 0051~
3atenscTBamu Poccum no nnHum GATD. Mpm 3TOM NOSHOLEHHbIN NONIMTUKO-NPAaBOBOI aHa-
N3 NOTEHLUMANbHOro PerynmpoBaHnsg He MPOBOAUIICS, PbIHOK HE OLEHNBAICS, @ aflbTepHa-
TUBHbIE 3aKOHOMPOEKTbI HA 0PULMANBHOM YPOBHE He paccMmaTpuBanuck. Cyapl, KOTopble
MOI /I B OMpPeAENeHHON CTENeHN B35Tb Ha cebs 3anosiHEHVE MPaBOBOro Bakyyma, OT 9ToM
PO YCTPAHWVCD, NULLb KOHCTATUPYs NPaBOBY HEONPEAENEHHOCTb B OTHOLLEHUM KPUM-
ToBaMOThI. CneayeT oXXmaaTh, 4TO B Onvxkaiiliee BpeMsl perynsatop obpaTnuTcs K ycTaHOBe-
HUIO CaHKLMIA 32 HapyLLEHWS HOBOrO 3aKOHOAATENbLCTBA, ONPeaennT 0613aHHOCTN 1 3anpe-
Tbl B cdepe Bbinycka 1 000poTa KpUnToBaioThl. [locne 3Toro Teopetmnyeckoe obcyxaeHue
BOMPOCOB NPUPOAbI NPaB Ha KPUNTOBAJIOTY M MECTa KPUMNTOBASIIOTbI B CUCTEME MPaKAAHCKMX
npaB MOXHO OYAET CHMTATb 3aBEPLUMBLLUMMCS.

KnoueBblie cnosa

KPUNTOBaOThI, AEHbIN, UMGMPOBLIE BaNOTbl, BUPTyasbHble BanioTbl, LMMPOBbLIE aKTUBbI,
uMdpPOoBbIE BaNIOThI, BAPTYasibHbIE aKTUBbI, BUPTYalbHOE MMYLLIECTBO, AEHEXHbIE CypporaThl.

43



Poccurickoe npaBo: COCTOSIHNE, NMepCrieKTUBbl, KOMMEHTapuUn

BnaropapHocTu: { oueHb npusHateneH M.B. Xyxokanoy 3a LeHHble 1 NoapPOo6GHbIE 3amMe-
YaHWs B XO4Ee 00CYXAEHNSA 9TON CTaTbU.

Ana umtupoBaHusa: AHkoBcknin P.M. KpuntoBanioTel B PpOCCMNCKOM NpaBe: cypporarhl,
«MHO€ VUMYLLLECTBO» U undposble aeHbrn // MNMpaso. XypHan BeiCLLEN LWKOAbI 9KOHOMUKU.
2020. N2 4. C. 43-77.

YAK: 347 DOI: 10.17323/2072-8166.2020.4.43.77

BBepeHue

Yperynuposanue u¢ppoBbIX AKTUBOB I, B YaCTHOCTY, KPUITOBATIOTHL, B Poc-
cun obcyxpaercs ¢ 2014 r. 3a 3T0 BpeMs BBIIIIO OTPOMHOE KOTMYECTBO CTaTeil
VI HECKOJIBKO KHUT U IIPUHATO TP (efiepabHbIX 3aKoHa. [lapannensHo Mup me-
pexxun OyM MHTepeca K KPUIITOBATIOTe, 3aTeM IajieH)ie KYPCOB M HOBBIN POCT;
BCIIBIXHY/I 9HTY3Ma3M II0 NOBOAY IyOMMYHOTO pasMmerienns tokeHoB (ICO), 3a
KOTOPBIM ITOC/IEfI0BAJIO pPa30o4apoBaHyie (BbI3BAHHOE B TOM YVIC/Ie aKTVBHBIM IIPO-
TUBOZEVICTBMEM aMEePUKAHCKOTO ¥ APYTUX BIAVATETbHBIX peryasaTopos). Obiee
HACTPOEHMe 10 TOBOJIY KPUIITOBATIOTHI (KaK y pery/saTopa, Tak U y IOpUNIecKo-
ro coo01ecTBa), ObIBIIee HeCIIEYHO-ONTUMICTUYECKUM, CTANIO ClepXKaHHO-0Xpa-
HUTE/IbHBIM, IIpUYeM He TONIbKO B Poccuum.

Ha moit B3/, mpuivia mopa BCIOMHUTD HEPUIIETUN MPOIIEALINX JUCKYC-
CIIT VI IOABECTY VIM COJiep KaTe/IbHBIil UTOT. I]e/b cTaTbyt — OCBETUTH KIII0OYeBbIe
BOIIPOCHI, BO3HMKIIVE B XOJ€ JUCKYCCUM O KPUIITOBATIOTE, U ONPENeTNTh, KaK
3TM BOIIPOCHI OBUIM pellleHbl B IPUHATOM 3aKOHOJATe/IbCTBE — B YAaCTHOCTY, B
n3MeHeHMsxX B ['pakgancknit kogekc Poccuiickoit epepanun’ (nanee — ['K PD)
u B HoBOM 3akoHe «O 1 poBbIX GMHAHCOBBIX aKTUBAX».

OTMmeuy, YTO TEPMUH «KPUITOBATIOTa» — HeOAHO3Ha4yHbIN. CylecTByer
MHOYKeCTBO TEXHOJIOTMII OpTaHM3aLMI PACIpeie/IeHHbIX PEeCTPOB U pas/IyHble
CIIOCOOBI YCTAHOBJIEHVSI KOHCEHCYCca B HMX. B moc/iejHIe TOIbI MHOXKATCS U IIpa-
BOBbIe (POPMBI BBIITYCKa, 0OpalieHys] KpUITOBATIOT: MO>KHO BCIIOMHUTD 06ecIe-
YeHHbIe I/IaTe)KHbIe TOKeHbI, TOCYaPCTBEHHYI0 KpUITOBAMIOTY 1 T.Ji. [CaHHUKO-
Ba JI., Xapuronosa 0., 2020: 119-123]. OgHako 06beM XypHalIa OrpaHNYeH, 1
B 9TOJI CTaTbe 51 PACCMOTPIO TONBKO KPUITOBATIOTY B «K/IACCUYECKOM» TTIOHMMA-
HUY — IJIaTeKHbIe eVIHNIIBI, UMeoI/e VICKTIOYNTe/IbHO pacyeTHYI0 QYHKIIMIO
Y He YOCTOBEPSIOLIVe JOIIOTHUTE/IbHBIX IIpaB TpeOOBaHMs K SMUTEHTY. VIHbIMU

' ®epepanbHblif 3aK0H 0T 18.03.2019 Ne 34-03 «O BHeceHUM U3MEHEHMIT B YaCTH TIEPBYIO, BTO-
pyto u cTarbio 1124 yactu Tpetbelt Ipakganckoro xopekca Poccuiickoit Penepanym» // Poccuii-
ckag rasera. 20.03.2019.

2 QepnepanbHblii 3akoH 0T 31.07.2020 N 259-03 «O 1ndpoBbIx pruHAHCOBBIX aKTUBAX, INPO-
BOI1 BaJIIOTE 11 O BHECEHNM M3MEHEHMII B OT/ie/IbHbIe 3aKOHOMaTeNbHble akTbl Poccuiickoit Penepa-
mun» // Poccuiickas raseta. 06.08.2020.
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C/IOBaMI, 3Ta CTaThsl OTHOCUTCS JIMIIb K «K/TACCUYECKMM» KPUIITOBAIIOTaM HaIlo-
mobue mMMpoKo pacnpocTpaHeHHbIX Bitcoin u Ethereum.

Huckyccusa o HajjexxalieM IIPaBOBOM PeTyIMpOBaHMUM KPUIITOBAIIOTHI C Ca-
MOTO HayaJa BeJlach 110 TPeM HaIlPaB/IE€HUAM: MOXKHO YCTIOBHO Ha3BaTh MX IPAXK-
JIaHCKO-ITPaBOBBIM, (PMTHAHCOBO-TIPABOBBIM 1 yTOJIOBHO-IIPaBOBLIM. []uBmmncros
MHTEepecoBasa IpaBoBas NpMUpojja KPUIITOBAMIOTHI: XapaKTep NpaB Ha KPUIITOBA-
JIIOTY, MECTO KPUIITOBATIOTHI B COCTaBe 0ObEKTOB TPasKIAHCKNX IPaB, KBamnupu-
KAy C/IeZIOK C KPUITTOBAJIIOTON, @ TAK)Ke BO3MOYKHBIE CIIOCOOBI 3aIl[UThI IIPaB Ha
KpunroBaory. [lapamienbHo aToit JucKyccun (M YaCTUYHO Ha OCHOBE BbIpabo-
TaHHBIX B XOJie Hee apryMeHTOB) B 2019 r. 6bU1n BHeceHbl n3MeHeHus B 'K PO, B
TOM YICJIE CTaThsl O «[[U(PPOBBIX IPABAX».

DyHaHCOBO-TIPaBOBas IIOJIEMUKA ObUIA CBA3aHA, B NIEPBYI0 O4Yepelib, C IPU-
MEHEHIEeM «aHTMOTMBIBOYHOTO» 3aKOHOZIATe/IbCTBA K KpunrosamoTe. O6cyx/a-
JIOCh COOTHOLIEHME KPUIITOBA/TIOTHI U JIEHE)KHBIX CypPOTaTOB, a TAK)XXe IepevYeHb
TO3BOJIEHHBIX ¥ HEJJO3BOJIEHHBIX OIlepaluii ¢ KpMITOBATIOTO ¥ IOTE€HIa/IbHbIE
CAaHKIIMM 3a MX coBeplieHue. [IucKyccus Benach 4pe3BbIYaliHO aKTUBHO, B TOM
4yCiIe B CBSASY C JaBjleHueM ['pymmbl paspaboTku puHAHCOBBIX Mep 60pbOBI C
OTMBbIBaHMEM JIEHET; €€ Pe3y/IbTaThl HAllUIM OTPa’KeHMe MpPeXe BCero B 3aKoHe
«O 1ndpoBLIX PUHAHCOBBIX AKTUBAX».

Tax>ke ¢ mepBoit monoBuHBI 2000-X TOZOB CTa/MN MPOABIATHC IPAKTUIECKIIE
CTIO>KHOCTY KB/IM(UKALINY M PAcCIef;OBaHNA IPEeCTYIUIEHNUI, CBA3aHHBIX C KPUII-
TOBAJIIOTON. BO3HMKaI BOIIPOC, MOXKET /I KPUIITOBA/IIOTA OBITH IIPEIMETOM IIpe-
CTYIUIEHUII TPOTUB COOCTBEHHOCTH (B YaCTHOCTY, XnieHus). C 3TuM BOIIPOCOM
CBSA3aHO €llje HeCKOJIbKO — MOJKET /I HEeIIOCPE/ICTBEHHO KPUNTOBATIOTA ObITH
IPeIMEeTOM OTMBIBAHVI JICHEeKHBIX CPeCTB (HAIpUMep, CYNTACTCSA I OTMbIBA-
HJeM OOMeH IIPeCTYITHO Ha)XXMUTOJ KPUIITOBATIOTHI HA APYTYI0 KPUIITOBAJIOTY);
KaK YCTAaHOBUTD 3aKOHHBIN CII0CO0 MCUMCTIEHNA CTOMMOCTY KPUITOBATIOTHI [/I
KBa/IM(UKALNU COOTBETCTBYIOLIEro yijepba u T.1. [Togo6HbIe BOIIPOCHI MOKHO
YCIIOBHO Ha3BaTh YTOJIOBHO-IIPABOBBIMM.

YacrHOmpaBoBasA U (UHAHCOBO-TIPABOBAsA JUCKYCCUM IIO IIOBOAY KPUIITO-
BQJIIOTBHI B3aVIMOCBA3aHBI, HO II/IM IAPa/UIENIbHO B PAa3HBIX pabOUNX IPYIIAX 1
C pasHBIM COCTaBOM YYaCTHMKOB. «JacTHOIpaBOBbIe» pabouye IPYIIbI 0OCYX-
flamy HeoOXOAVIMOCTD JIeTa/IM3aliyl KPUIITOBAIIOTEL U IIPAaBOBbIE CPECTBA JIA
ee BBefieHNA B obopor. Corpynuuku Mununa n PochuHMoHNTOpUHTS, 3aHN-
MaBlIVecs GpUHAHCOBO-IIPABOBOI CTOPOHOII 3aKOHOIIPOEKTOB O KPUITOBATIOTE,
COCPeIOTOYM/INICh Ha BO3SMOXKHBIX OTPaHMYEHMAX U B LI€JIOM IIPULEPKUBAINACH
OXPAaHUTE/IbHOTO ITIOAXOfIa: «KOHTPO/IMPYeMblii 000pOT MM IIOHBIN 3arper»’.
B pesynbrare, kak usBectHo, B 'K P® Tak 11 He ObIIM BHECEHBI ITOTIOKEHM O IIpa-

* Bex KpunThl He BujaTh. MuH(pUH 0OGHOBIIAET peryIMpoBaHie BUPTyaabHbIX BamoT // Kom-
MepcaHTb. 24.09.2020. Ne 4. C. 1.
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BOBOM PeXXMMe KPUITOBATIOTHL, a 3aKoH «O 111bpoBbIX PMHAHCOBBIX aKTUBAX» B
IPVMHATON pefaKIyy ObII JOTIO/THEH OTPaHNYEeHAMY U 3allpeTaMi Ha ee 000pOT.

B mepBoit 4acTu CTaTby A ONMMUIIY YACTHOIIPABOBbIE BONIPOCH! (IIpaBoBasA MpK-
poza 6710K4eltHa U KPUIITOBATIOTHI, MECTO KPUIITOBAIIOTHI B CICTEMe 0O'bEKTOB
IpaKHAAHCKVX IIPaB; 3alll/Ta IIPaB Ha KpUITOBAMIOTY). Bo BTOpOIl yactn — Qu-
HAHCOBO-IIPAaBOBBIE BOMPOCHI (IpUpOJia ITATEKHBIX CPEAICTB U IE€HEKHBIX Cyp-
pOraToB, BO3MOYXHOCTb OTMbIBaHMsI KPUIITOBAIIOTHL, 60pbba ¢ nHbOpMalimeit o
KpunroBamoTe). HakoHell, TpeThst 4aCTh CTaThU MOCBsIIEHA IIPOEKTaM U IIPUHSI-
TBIM Ha X OCHOBE HOPMAaTMBHBIM aKTaM, PeI/IAMEHTUPYIOLIVIM IIPaBOBOI PEXXUM
KpunrosanoTel B Poccun.

51 He Oymy KacaTbCsl YrOMIOBHO-IIPABOBON NPOOIEMATMKY, ITOCKO/BKY, BO-
IepBBIX, He 00/1a/lalo JOCTaTOYHBIMY 3HAHMAMM U OIIBITOM B Cepe yrolTOBHOTO
IIpaBa; BO-BTOPBIX, MOsI paboTa He IpeTeHAyeT Ha PacKpbITHe aOCOTIOTHO BCeX
BOIIPOCOB, CBSI3aHHBIX C KPUIITOBAIIOTON B POCCUIICKOM IIpaBe; B-TPETbUX, IIO
3TOJ TEME COBCEM HENABHO BBIIIA BIIOJIHE JMcYeplblBawomasa cratbsa M.V, He-
mosoi1 [Hemosa M., 2020: 145-154].

1. Mpupoaa npaB Ha KPUNTOBaNIOTbI
1.1. iBN9I0TCSA SN OTHOLLUEHUS C KPUINTOBAJIOTOV NPaBOBbIMU?

Cnenndnka 60K4eiiHa KaK TeXHOIOTUY TpebyeT IMOCTaBUTh BHAYa/Ie OOIIyit
BOIIPOC: a ABJIAIOTCA /1M BOOOIIIe TPAaBOBBIMI OTHOLIEHVS C KPUIITOBATIOTON?

Y4dacTHMK 6710K4eliHa MO>KET 3aIMChIBaTh MH(POpMALNIO B 610K — B YaCTHO-
CTY, OCYLIECTB/IATh BCe KPUITOBAIIOTHBIE TPAH3AKI[MI — JIMIIb 00/Iafiast JOCTy-
IIOM K OTIpeZie/IEeHHOMY afipecy. TOT LOCTYII, B KAKOM ObI OH BHJie HU CYIIeCTBO-
BaJI (JIOTVIH ¥ ApOJIb, CEPTUQUKAT ST€KTPOHHOI IIOAIICY U T.IL.), IPE/ICTaB/IACT
c000J1 HeKOTOPYIO MH(POPMALINIO, KOTOPas MMeeTCs Y y4acTHMKa O/1ok4eiiHa. bes
aToll nHpopMauy, T.e. 6e3 JOCTyIIa OCYLIeCTBUTD JIeJICTBYA BHYTpY O/I0KYeIHA
HEBO3MOXXHO. B cmj1y 3TOro Tperbe /MUIIO He MOXET IOYYUTDb JOCTYH K KPUII-
TOBAJIIOTE, He MMes MH(pOpMaunMn-JOCTyIa, ¥ JaKe Cyf He B CUIAaX MOHYAUTH K
VICIIOJTHEHMIO JIOTOBOPA, MMEIOLIETO IPeIMETOM ITePeBOf KPUITOBATIOTHL. Takum
obpasom, crienn¢uKa KpUITOBATIOTH 3aKTI0YAETCA B TOM, YTO ee Iepeada ocy-
I[eCTB/IAETCS JIMIIb OCPEJCTBOM BOJIEU3BSABICHNUSA JIUIIA, UMEIOLIEr0 HOCTYII K
610K4eiHy (YCTOBHO Ha30BEM €ro «BJIaJie/IblleM» KPUIITOBA/IIOTEI). TO MOPOK-
flaeT BOIIPOC O TIPMPOJie OTHOLICHNI 110 BIafIeHNI0 KPUIITOBAIIOTOIA.

[ToCKO/IbKY KPUNITOBATIOTA MIMeeT MaTepUaTbHYIO LIEHHOCTD 1 MCIIO/Ib3YeTCs B
TOM YJIC/Te KaK IUTaTeXKHOe CPEJICTBO, Ha IIEPBBIil B3ITIs[, OTHOLIEHNS 110 BIaIEHNUIO
KPUIITOBATIOTON KaXKyTCs BEIHBIMIU WIN, B JIIOOOM CiTydae, aOCOMIOTHBIMUL. B a6-
COJTIOTHBIX IIPABOOTHOILIECHVIAX B/IAie/IbIly IPOTMBOCTOUT HEOIPeNe/IeHHbI KPyT
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[IACCUBHO 00513aHHBIX CYOBEKTOB; aOCOMIOTHOE IIPABO 3AIUMIAETCS OT T000Tro 110-
CATaTeNbCTBA CO CTOPOHBI TPeThYX /N OJHAKO IIPUMEHNUTEIBHO K KPUIITOBAIIOTE
TIOCATATe/IbCTBO HEBO3MOXKHO pu3ndecKyt. MO>KHO /i TOBOPUTD O TOM, YTO y4acT-
HIKY O/10K4eiTHa 00s13aHbI BO3[IEP>KMBATHCS OT MOCSTATeIbCTBA HA TIPaBa BIIa/e/ib-
I[a KPUIITOBATIOTHI! BCIOMMHAS TO3TUYHOE BBIPAXKEHME «BJIA[ieHIE... He VIMeeT
VIHBIX TPaHMI], KpOMe HACWIVS TPEThUX JINL], HOCATAIOIINX Ha 3Ty Bellb» [CK/IOB-
cxmit K., Koctko B., 2018: 131], MO>XKHO /1 CKa3aTh, YTO B CUIy HEBO3MOXKHOCTH
HACH/IbCTBEHHOTO MOCSTATe/bCTBA B/IAJIeTh KPUIITOBATIOTON HETb3s1?

HeB0o3MOXHOCTb HaCU/IBCTBEHHOTO IIOCATATENbCTBA HAa KPUIITOBAIIOTY IIO-
3BOJISIET HEKOTOPBIM MCCIIe[JOBaTe/IsIM TOBOPUTh O HEKOeM Buie (aKTU4YeCKuX
OTHOLIEHNI BHYTpU O/I0KYeIHa — BO3MO>KHO, HOBOM THIIe OOILIeCTBEHHBIX OT-
HOIIEHWI, B OTHOIIEHNY KOTOPOTO HeIpUMeHMMbI HOpMbI IIpaBa [CaBenbeB A.,
2016: 32-59]. DTO COOTBETCTBYET MO3MIIMM HEKOTOPHIX HEMEIKVX I[VBVIIUCTOB,
KOTOpbIe BUAAT B paCIIOPsDKEHNY KPUIITOBATIOTON He IIPaBOOTHOILCHNIE, & HEKIIA
«peanpHblit akT» [Pemopos 1., 2018: 30].

PasBuBas aTy TOUKY 3peHVs, MO>KHO NIPUITI K TOMY, 9YTO 3aKOHHBIM 06/1afa-
Te/leM KPUIITOBATIOTH OYIeT TOT, KTO BJIajieeT JOCTYIIOM K Hell — Jake eC/u caM
JOCTYI ObUT HOJIYYeH HeIPaBOMEPHO. 37echb OyfieT yMeCTHO BCIIOMHUTD AMCKYC-
CHI0, TIOC/IE[IOBABIIYIO 32 B3/IOMOM JIeLIeHTPaT/30BaHHOTO IHBECTHUI[MIOHHOTO (POH-
na The DAO B 2016 ropy [DuPont Q., 2018: 157-177]. bbin moxmuiieH SKBUBaJIEHT
nopsifika 50 M/IH. OJUL, 4YTO 00Ba/MIo Kypc KpunrosamoTsl Ethereum. Opnako
MHeHUs1 B coobijectBe Ethereum pasmenmnce: 9acTp mocunTana, 4to, pas omnepa-
IVl 37I0YMBIIIJIEHHVKA OKa3a/IaCh TEXHIYECKI OCYIIeCTBYMOIL, OHA COOTBETCTBYET
IpUHIUIIAM coobriectBa. Macia B OTOHb MOI/IVIO MIMCBMO OT IIPEAIIOIaraeMoro
HOXUTUTEA?, aBTOP KOTOPOTo cchlIaycs Ha npuHimi “Code is Law” («kom — 3T0
3aKOH»), IPOBO3IIAIlleHHbIIT B KHUTe JIoypeHca Jleccura [Lessig L., 2006].

C Ipyroii CTOPOHBI, IIOCATATENIbCTBO Ha Belllb BOSMOXKHO He TOJIBKO ITyTeM (-
3MYeCKOTO HACUIUA — OHO MOXKET OCYLIeCTBJIATHCA B pe3ynbTare NedeKTHOTOo
BOJIEV3bSIBIEHNA BiIafieniblia (0OMaH, yrpossl 1 T.11.) Takime mocsratenbcTa Bo3-
MO>XHBI B OTHOILIIEHUY KPUIITOBA/IIOTHI, M ke eC/IM MOTepIIeBIe BIpaBe Mpu-
OerHyTh K YTOJIOBHO-IIPABOBOII 3a1uTe’, HEOOXOAUM IPaXKJaHCKO-IPABOBOII Me-
XaHJ3M BOCCTAQHOBJIEHVS IePBOHAYABHOTO ITOJIOXKEHNsI, CYLIeCTBOBABILIETO JI0
HapylIeHNs. B KOHIle KOHIIOB, IIpaBy y>ke N3BeCTHbI 00BEKTHI BEIHBIX IIPAB, MO-
CATaTebCTBO Ha KOTOPBIE B TPAAMIMOHHOM ITOHMMAaHNUM TaK)Ke HEBO3MOXXHO —
KOCMIYeCKIe allnapaThl®.

* Available at: https://pastebin.com/CcGUBgDG (mata obpaenns: 21.11.2020)

> Cwm. Hamp.: [leHbI' BUPTYaJIbHbIE, @ Cpoku peanbHble // CaHKT-IleTepOyprckue BeTOMOCTI.
08.07.2020. Ne 116.

¢ B OTHOLIEHMU KOCMIYECKMX AIllapaToB JOKTPYMHA IPU3HAET PEXXMUM HEIBIDKVIMOTO MMYIIle-
CTBa, HO ¢ 2015 rofja OH 3aKOHOJIATE/IbHO OH HE YCTAHOBJIEH. 3aKOHOMPOEeKT «O rocyjapCcTBEHHOI
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HeB03MO>XXHOCTD Ilepefjauy KpUIITOBATIOTH! 6€3 BOJIEN3bABIEHNS BJIajieblia
TaK>Ke IOPOXKJAeT CIOKHOCTY B 3alllUTe IIpaBa Ha KpUNTOBaITy. Hampumep,
KPUITOBAIIOTY (II0 KpaiiHell Mepe, II0Ka) TeXHNYECKM HeBO3MOXKHO BUH/UIIN-
poBaTh’. Biyser mu Takoe orpaHNYeHMe Ha CYIeCTBO 0053aTeIbCTBA 110 TIOBOAY
kpunrosamoTer? [Casenbes A., 2018: 36-52].

JleficTBUTEIbHO, IPABOMOYME HA 3AIUUTY JOATOE BPEMSA CUMUTANIOCh HEOThEM-
JIeMBIM aTpuOYTOM 00s3aTe/IbCTBA; 9Ta TOYKA 3PEHNA M3MEHWIACh JIUIIDb B CO-
BPEMEHHOII JIUTEpaType IOf BAMAHNMEM TEOPUM OXPAHMTEIbHBIX OTHOIIEHMII
[MeprBuiies A., 2012: 12], B COOTBETCTBUY C KOTOPOII Ja>Ke HaTypajIbHbIE 00s-
3aTe/IbCTBA, IMILIEHHbIE 3aIAThI, PACCMATPUBAIOTCA B Ka4eCTBE OPUANYIECKUX OT-
HomeHnit. [Tpu 5ToM, B OT/IM4Me OT HaTYpa/lbHBIX 00A3aTeNbCTB, 00A3aTeIbCTBA
[0 TIOBOJy KPUIITOBA/IIOTBI He JIVIIIEHBI CyleOHON 3allMThl B IIPMHIUIIE; TaKas
3alyTa JIMIIb 3aTPyJHEHA IICEeBJOHVMHOCTBIO PACIPOCTPAHEHHBIX 0/IOKUYEiIHOB
Y1 HeBO3MO)XHOCTBIO OCYIL[ECTBUTD TPAH3AKIVIO 0e3 BO/IeN3bsABICHNUA JO/DKHUKA.

OpHaKO KPUIITOBAIIOTHI HEe SABJIAIOTCA YHUKAIbHBIM C/Tyd4aeM IIpefMeTa 00s5-
3aTe/IbCTBA, KOTOPBIIT B/IMAET HA IPUMEHUMbIE CPefiCTBa CyAeOHOoII 3amunThl. Tax,
HIOHY)K/IeHM€e K VICIIOJTHEHIO HEBO3MOYKHO B OTHOLIEHUY 0053aTe/IbCTB, CBS3aH-
HBIX JIMYHOCTBIO NO/DKHYKA (HarpyumMep, 00513aTe/IbCTBO IO MCIOTHEHIO MY3bI-
Ka/IbHOTO IIpOM3BefieHNsI Ha KoHIepTe). HeBO3MOXHO HOHYAUTH YYacCTHMKOB
ob1ecTBa K IPUHATHIO OIIPE/Ie/IeHHOTO pellleHNs, aXke eC/iu Takasi 00513aHHOCTb
YCTQHOBJIEHa KOPIOPATUBHBIM JNOTOBOPOM. B 3TMX U ApPyrux ciaydasax mpegMer
00513aTe/IbCTBA B/MsIET Ha BO3MOXKHOCTD IPUMEHEHMsI TeX VM MHBIX CII0COOO0B
CymeOHOII 3aIMThI, HO He OTMEHseT CaMOoro 00s3aTe/IbCTBa KaK TaKOBOro. B ciy-
Yae ¢ KPUITOBAIIOTON MHTEPECh, KOTOPble He MOTYT OBbITh 3alUIeHbl Yepes3
MIOHYXX/IEH)E K VICIIOJTHEHUIO IOTOBOPA, MOTYT 3all[MIIATbCA Yepe3 BO3MeEleHIe
YOBITKOB B IeHEXXHOII GopMe. 3aluTa OT Kpakyt KpUIITOBATIOTHL OyeT HOCUTD
VUL JIe/IKTHBIN XapakTep (MCK M3 NMPUYMHEHMs Bpefja MMYILECTBY), MM KOH-
AMKIVOHHBIN XapakTep (MCK 13 HeOCHOBaTe/nbHOro oboraienns) [CaBenbes A.,
2017: 149]; [Caxxenos A. (b), 2018: 117-118].

1.2. Npo6nema kBanudukaunm <HematTepuasnbHbIX BeLLein»

Ecmu mb1 AOITYCTUM Ha/IM4Me y BIafieiblida KpUIITOBA/IIOTbI HEKUX a0COJTIOTHBIX
IIpaB Ha HEE, TO CTONTKHEMCS C HEBO3MOJKHOCTDBIO MIX O,E[HOSHa‘IHOIU/I KBa}II/I(i)I/IKaLH/H/I.
A6comoTHbIe ITpaBOOTHOLIECHNS XapaKTE€pHbI /151 UCK/IIOYNTE/IPHOI'O IIpaBa 1 BEIIl-

perucTpangum nmpaB Ha KOCMIUYECKINE 06 BEKTHI» o6cy>l<;:[aeTc;1 Y>K€ HECKO/IPKO JIET, OJHAKO B FOCY-
AapCTBEHHYIO HYMY [0 CUX IIOp HE BHECEH.

7 Tlo BBIPaKEHNIO A.A. VIBaHOBA, aOCOTIOTHBIE U BEIHbIE MpaBa MpeCTaBIAIT 06011 «<MHOTO
OTTEHKOB ceporo» [VIBanoB A.A., 2019: 103-109]. ITomararo, 3Ti «OTTEHKI» OIPEAEISAIOTCS B TOM
qucie n B HpI/IMeHeHI/H/I BemHO-HpaBOBbIX CHOCO6OB 3aIINTHI.
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HbIx mpaB. Crenmduka IPaBOBOTO PeXVMMa MHTEIEKTYalTbHON COOCTBEHHOCTH
(B 9acTHOCTY, €e CBA3b C TBOPYECKVIM TPYLOM aBTOPA) He IT03BOJIAET PaCIPOCTPAHUTD
€ro Ha KpMITOBAJIIOTY. BelHble IpaBa, B CBOIO 04epe/ib, He MOTYT OBbITb pacIpoCTpa-
HeHbI Ha HeMaTepUaTbHbI 00BEKT B CHTY ITOIOXKEHNIT KOHTVHEHTATIbHOI IIPaBOBOII
IOKTPUHBI, TPU3HAIOIIEN BEelllaMI JIUILb MaTepyaibHble (TelecHbIe) PeMeThI.

KoHnenuus MaTepranbHOCTY 00'beKTOB BEl[HBIX IIPaB HAIIl/Ia CBOE OTPaKeHIe
B JIOKTPMHE MHOTUX €BPOIECKMX cTpaH, BKmodas Poccuio [Ckpsoun C., 2004].
9TO HEOJHOKPATHO BBI3BIBAIIO CIIOKHOCTU IPU MOSBIEHUU HOBBIX OOBEKTOB
abCOTIOTHBIX IIPaB: MOXKHO BCIIOMHUTDb TPYJHOCTU C 0OOCHOBaHMEM IIPaBOBOI
IPUPO/BI MHTEJIEKTYaIbHOV COOCTBEHHOCTH, B HOBEJIIIEN MCTOPUU — CIIOPBI
I10 TIOBOJTY TaKVUX 00BEKTOB IPXJAHCKIUX IIPaB, KaK 6e3J0KyMeHTapHbIe LIeHHbIe
Oymaru mmm 97eKTposHeprus. BrispiBana 1 BhI3bIBAeT BOIPOCHI KBamuUKaLs
BUPTYa/IbHBIX IIPEIMETOB — HAIIpMMeEP, MMYIILECTBA B OH/IAH-UTPaX, JOMEHHBIX
uMeH u 1.11. [PoxxkoBa M., 2020: 55].

HanyyHble meHbry, MMemolIye MaTepuanbHylo GopMy, B pUMCKOM IpaBe, a
C/IefIOM 32 HUM B KOHTMHEHTA/IbHO-IIPAaBOBOJ JOKTPMHE BCETAA BBIIE/ANNCDH B
Ka4yecTBe JBVDKMMBIX POJIOBBIX IeMMbIX HeloTpebssieMbIx Bemieit. VI3BecTHbIE
CTIOYKHOCTY BOSHUK/IM NPV KBaIMpUKAIUY Oe3HaINYHBIX JIeHeT: B OT/IMYUE OT
Ha/IMYHBIX JIeHer, Oe3Ha/TMYHble He TMPU3HAITCSA 00beKTaMy Bel[HBIX [IPaB, OHI
OIIpeie/ISIIOTCS KaK IpaBa TpeOoBaHMsA K OaHKy. ITa TOUYKA 3PEHUS TOIePIKN-
Ba/Iach TOKTPVHOI 11, HECMOTPSI Ha OT/e/ibHble Bo3pakenus [Edumosna JI., 2001:
204-234], 6p11a 3adpukcuposana B popmynuposkax 'K PO. B vactaocty, ct. 128,
OIlpezesoIias 00beKThl IPAXJAHCKIUX IIPaB, IPSIMO pasfieisieT HaIMYHbIe eHb-
TY, IPUHAIeKAIMe B/IafieIbIly Ha BELIHOM IIpaBe COOCTBEHHOCTH, U Oe3Ha/INy-
Hble, Ha KOTOPbIE y HETO eCTh MMYILIeCTBEHHOe IpaBo Tpebosanus: «K o6bpekram
TPaKHAAHCKVX IIPaB OTHOCATCS BelM (BK/IIOYas HaJIM4YHbIE NEHBIM U JOKYMEH-
TapHbIe LIeHHbIe OyMariu), MHOe UMYIIeCTBO, B TOM YJC/Ie MMYIIeCTBeHHbIe IIpaBa
(Bxro4as Ge3Ha/MMuYHBIE JIeHEXXHbIE CPeJiCTBA, Oe3OKyMeHTapHble IleHHble Oy-
Mari...)». AHaJIOTVYHBIN PeXXVM Oe3Ha/TNYHBIX JIeHeT YCTaHOB/IeH Bo PpaHumy,
I'epmanumy, Bemko6bpurannn [Caxenos A. (b), 2018: 115].

PerynupoBaHie Tak Ha3bIBaeMBIX «3/IeKTPOHHBIX JIeHeT» (e-money) He IOB/IN-
S0 Ha KBIMUKALNIO Oe3HATMYHBIX JIeHET, IOCKOJIbKY «97IeKTPOHHBIE TeHbI»
JmIb GUKCUPYIOT HeKUii 6aaHC IIpaB YYaCTHMKOB IUIATEKHOI CUCTEMBbI, HO He
SIBIISIIOTCSL OT/IE/IbHBIM OOBEKTOM TPXKHAHCKUX HpaB. [0BOpsi sS3bIKOM 3aKOHA
«O HaMOHAIBHOMN IIJIATEXKHON CUCTEMe», 37IeKTPOHHDIE IeHbIN SBIISIOTCSI TeMU
JKe JIEHe>XHBIMIU CPeCTBaMM, KOTOpble IepPeBOAATCA B paMKax IpUMeHsAEeMBbIX
ydactHuKaMu opm 6e3nanmyuHbIX pacderos®. Takum o6pasoM, poccuiickoe 3a-
KOHO/IaTe/IbCTBO OTHOCUT «3/IEKTPOHHBIE [IEHbIV» K MMYILIECTBEHHBIM IIpaBaM

8 Cr. 3 ®egepanpHoro 3akona ot 27.06.2011 Ne 161-P3 «O HalMOHATBHOI IIATEXKHON CUCTe-
me» // Poccuiickas razera. 30.06.2011.
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TpebOBaHMsI, KOTOPbIe MOTYT OBITh OOpallleHbl He TONIBKO K OaHKY, HO ¥ K APYTUM
YYaCTHMKAM CUCTeMbl Oe3HA/IMYHBIX PacyeToB.

ITax, B cyljecTByOILeil CucTeMe 00BEKTOB IPaXKJAHCKIX IIPAB JeHbIY paccMa-
TPUBAIOTCA MO0 KaK MaTepyaibHble Bely (Ha/luMuHble IeHbIN), MO0 KakK IpaBa
TpeboBaHMsI K 6aHKaM U APYTUM yYacTHMKaM GpUHAHCOBOI crcTeMbl (OesHammd-
HBbIe IEHBTY, «9TIEKTPOHHBIE IeHbI»). OfHAKO KPUIITOBAIIOTA B YMCTOM BUJIe He
YK/IaZIbIBaeTCS HU B OJVIH 13 9TUX ITOAXOMI0B. XapaKTep IpaB Ha KPUITOBATIOTY
OYEBUJIHO TATOTEET K aOCOMOTHOMY, HeXKeJIli K OTHOCUTe/NbHOMY. VccnenoBarenm
HEOJTHOKPATHO IIBITATINICh 000CHOBATh OTHOCUTE/IbHBIE ITPaBa Ha KPUIITOBATIOTY
[Vcnenckuit M., 2017]; [Hosocenosa JI., 2017: 11]. OgHako IOIBITKA OTHICKATh
ob6s13aHHOE MU0 (WM JINIT) BHYTpM O/IOKYeiHa IPUBOAUT JIMIIb K OYepPeHbIM
HECTBIKOBKaM: HaIIpuMep, HaJie/IATh BIajie/blja KPUIITOBAMTIOTHI IIpaBaMu Tpebo-
BaHVA K BJIajie/bLiaM y3/10B 0/I0K4eliHa — 3TO BCe PaBHO, YTO CKA3aTh: ITOKYIIas
MaIIVHY, BBI IOTy4aeTe IpaBa TpeOOBaHMA KO BCEM aBTO3aIIPABKaM.

Ha Moit B3I/, IpaBo Ha KPUITOBAIIOTY — 9TO aOCOMIOTHOE IIPAaBO 0CO00-
ro popa (sui generis). Taxkas mosuuusa pacrnpoctpaneHa [Tonkaues A., JKyxoka-
noB M., 2018: 114-116]; [Edumosna JI., 2019: 22-24]. OgHaKko HU JOKTPUHA, HU
CYZ He MOTYT OIIpeZIe/INTh 32 00BEKTOM aOCOMIOTHOE ITPABO, He IIPefyCMOTPEHHOE
3aKOHOM — 3TOMY IIPENATCTBYET XOTs ObI IpMHIMII numerus clausus (mepedeHb
abCOIOTHBIX IIPaB JIO/DKEH OBbITh 3aKPBITBIM M YCTaHABIMBATHCSA 3aKoHOM). ITo-
3TOMY ypery/IupoBaHIie IIpaB Ha KpUITOBAIIOTY Kak a0COMIIOTHOTO ITpaBa TpedyeT
OIMCaHMA B 3aKOHE HOBOTO 00'bEKTa IPAXXIAHCKIX IIPaB — HAINogo00ue Toro, Kak
YCTaHOBJIEH OCOOBIN IIPaBOBOIL PeXXKUM 0€3[J0KyMEHTAPHBIX IIEHHbIX OyMar. 9To
BBI3BIBAET M3BECTHBIE TPYAHOCTIL.

B oTcyTCcTBME KOHKPETHOTO IPaskaHCKO-IIPAaBOBOTO PETY/INPOBAHNA POCCHIL-
cKue cyzbl 1o 2018 r. YKIOHA/INCH He TOIBKO OT 3aIlUThI IIPaB Ha KPUIITOBATIOTY,
HO U JjaKe OT ee mpaBoBoii kammpukanym. Tak, B 2017 roay cyn B TioMeHCcKoI
obmacTi’ He MOAJEp>KaN IMPOAaBlja OMTKONHOB B CIIOpe IMPOTUB MHTEPHET-00-
MEHHUKA: CYJ| IPUIIeN K BBIBOAY, YTO MHTEPeC MCTIA B IPVHLINAIIE HE TIOIeKNUT
CyZileOHOII 3alyTe, HOCKONbKY IIpeIMET CAEMKM He MOATA/jaeT IO, OIpe/ie/ieHIe
3/IEKTPOHHBIX ICHE)KHBIX CPENICTB, He ABJIAETCA MHOCTPAHHOI BATIOTOI U HE I10-
JIMEHOBAH B IlepeyHe 00BEKTOB IPaXK/JaHCKUX NpaB. KoHeuHo, Takas «KBamudu-
KaIVis» JIVIID CBYJIETe/IbCTBYET O HeXKeJIaHMM Cy/ia paspeliaTh CIIOp IO CYIeCTBY.

1.3. KpuntoBaniota kak (MHO€) MMYLLECTBO
Cr1cok 06beKTOB IPX/JAHCKMX IIpaB, ycraHOBIeHHbI ¢T.128 TK PO, He sB-

JISIETCSL 3aKPBITHIM; OTCYTCTBYME B HEM KaKOro-mibo oObeKTa He O3Ha4aeT, YTO
IIpaBa Ha 9TOT 00'beKT He MOJJIeXKaT CyIeOHO 3aIuTe.

° Pemenne Pspxckoro paitonHoro cyna Pssanckoit o6mactu ot 26.04.2017 no ey Ne 2-160/2017
(M-129/2017).
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@opmymuposka cT. 128 I'K PO ocraBnser cyqy maseiiKy: OTHECTM KPUIITOBA-
JIOTY K COOMPATENbHON KaTerOpUM «MMYIIECTBO», He OIpefesisisi ee MPABOBYIO
npupopy gockoHanbHO. C 2018 1. (mocrne «ena IlapbkoBa», KOTOpoe OyfeT omm-
CaHO flajiee) KBaMM(UKAINA KPUIITOBAIIOTEI KaK MMyIecTBa (6e3 KOHKpeTn3a-
IIVIJ1) CTajIa METHCTPMMOM B CyieOHOI mpakTyKe. OCTaHOBMMCS Ha 3TOM BOIIPOCe
nozppobHee.

CobuparenbHas KaTeropys «MMYIECTBO» B POCCUIICKOM 3aKOHOJATe/IbCTBE
9acTo OMMO0YHO OorpaHm4yBaeTcsa npasoM cobcrBeHHocTy [Cyxanos E., 2017:
78-79], HO TpU 9TOM OIpefesieT MNPOKMIT IepedeHb aKTUBOB, BKIIOYAIOIINIT
KaK Bell[Hble IIpaBa, TaK ¥ Ipasa TpeboBaHus. Tak, MIMEHHO KaTeropus UMylle-
CTBa UICIIOJIb3YeTCs B OTHOIIEHWM PAa3HOTO POJia MMYILeCTBEHHBIX MacC: KOHKYPC-
HOJI Macchl B Ipoliefype 6aHKPOTCTBA («BCe MMYIECTBO HO/DKHMKa»'?), Hacen-
CTBEHHOJ Macchl («Bell, IHOe VIMYIIEeCTBO, B TOM YJIC/Ie MYIeCTBEeHHbIE ITpaBa
1 0043aHHOCTM»'), COBMECTHOII COOCTBEHHOCTY CYIIPYTOB («MMYIIECTBO, HaXKI-
TOE CyIpyramMu BO BpeMs Opaka»'?) u gp. PackpbIBas cocTaB IpeIpuATHs KakK
VIMYIIIeCTBEHHOTO KOMIDIEKCA, 3aKOHOZIATeIb BK/IIOYAEeT KATETOPMIO MIMYIIeCTBa
«3eMe/IbHBIe YYaCTKM, 3[aHN, COOPY>KeHMsA, 000pyLoBaHUe, MHBEHTAPb, ChIPbE,
IPOAYKIINIO, TIpaBa TPeOOBAHNA, JOIIT» 2.

Taxum o6pa3oM, BK/IIOYEHNE KaKOTO-MM00 aKTHBa B COCTAB «MMYIIECTBa» He
IPOSICHACT €T0 IPaBOBOJ MPUPOJBI, TOCKOIbKY «MMYIIECTBO» — IOHATHE CO-
oupatenbHoe. [109TOMY OTHECEeHMEe KPUITOBATIOTH K «MMYIIECTBY» He OIpefe-
JISeT ee TPaKAAHCKO-IIPABOBYIO IPUPOJY, HO II03BOIAET BKIIOYNTD KPUIITOBATIO-
Ty B TPX/JAaHCKUIT 060poT. CTPOTro roBOpS, STOTO YK€ ZOCTATOYHO /LA 3aIUThI
IIpaB Ha KPUIITOBAIIOTY KaK B JOTOBOPHBIX, TaK 1 B IE/IMKTHBIX CIIOPAaX — B CUITY
IPVHIUIIA TeHePaIbHOTO JI/IVKTA, ycTaHOB/IeHHOTO cT. 1064 'K PO [Denopos 1.,
2018: 54].

[TokasaTe/bHBIM B 9TOM OTHOLIEHUY SIB/IsieTCs «aeno IlappkoBa», B KOTOpOM
CyA pacCMaTpuBa/l 3aKOHHOCTb BK/IIOYEHVS KPUIITOBATIOTH (PU3UMYECKOTO JIM-
na-6ankpora (VM.J. IlappkoBa) B KOHKYpcHYI0 Maccy. Kak s ykasan Bblle, 3a-
KOH IPAMO IPEAIIChIBaeT BKTIOYUTD B TAKYI0 MACCy «BCe UMYIIECTBO BODKHMI-
Ka» 3a ICKTIOUeHVeM JIVIIeH3U, IPeIMETOB, MCKTIOYEeHHBIX 13 000pOTa, a TAKXKe
VIHBIX OOBEKTOB, IPSAMO IIPEAYCMOTPEHHBIX 3aKOHOM «O HeCOCTOATENTbHOCTI»
(kpunToBamOTa B HEM He yIOMMHaeTcsA). Takum obpasom, mpu oOHapyKeHUN
Y BOJDKHMKA KPUITOBATIOTBHI, C/Iefys IPsAMOMY YKasaHMIO 3aKOHA, apOUTpax-

10 Cr. 131 ®epepanproro 3akona ot 26.10.2002 Ne 127-P3 «O HecocTosTensHOCTI (6aHKPOT-
ctBe)» // Poccuiickas rasera. 26.10.2002.

1 Cr. 1112TK PO.
2 Cr. 34 CemeitHoro kogekca Poccuiickoit @epepanym // Poccniickas razera. 19.11.1997.
B Cr. 132TK PO.
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HBIIl YIIPaB/IAIOMNIT 00513aH BKITIOYNTD €€ B KOHKYPCHYIO MaccCy, IIOCKO/IbKY OHa:
1) mpexncTaBisAeT LIeHHOCTD /IS KPeUTOPOB U 2) He UCK/II0oYeHa 13 000poTa.

OpHako cyj IepBOJi MHCTAHIVM HOAAEPXKal HO/DKHMKA, YCTAaHOBUB, YTO
[TapbpKOB He 00s13aH IepefaBaTh OMTKOVHBI I BKITIOUEHNUsI B KOHKYPCHYIO Mac-
cy. OTo pelleHMe ObIIO OTMEHEHO B alle/UIALMOHHON MHCTAHIUY, YAOBIETBO-
puBILIel TpeOOBaHMe KOHKYPCHOTO yIIpaBJisolero'. PemleHne ane/AyoHHOTo
Cyzia 6bI/I0 apryMEHTUPOBAHO TaK:

1) o o61eMy ITpaBWITy, HOPMbI TP>KIAHCKOTO ITpaBa AVMCIIO3UTUBHEL, @, CTIef0-
BaTeJIbHO, ITepedeHb 00BEKTOB IPAKIAHCKYX 1paB B CT. 128 'K PO — oTkpIThIit®;

2) xots 'K PO He packpbIBaeT MOHATHSA «MHOE MMYILECTBO», C Y4€TOM COBpe-
MEHHBIX peaynii ¥ yPOBH:A TEXHOIOTHIT 3TO IIOHATIE TOIYCTYMO TPAKTOBATh MaK-
CUMAJIbHO IIMPOKO, B YaCTHOCTH, BK/TIOYAs B COCTAB VIMYII[ECTBA KPUITOBAJIIOTY;

3) B cooTBeTcTBUU C 3aKOHOM «O HECOCTOATENPHOCTI (6aHKPOTCTBE)», M060e
UMYIIECTBO JIO/DKHNKA, MIMellee SKOHOMIUYECKYI0 LEeHHOCTD JIA KPEeIUTOPOB,
He MO>XeT OBITb IIPOV3BO/IbHO MCK/IIOYEHO 13 KOHKYPCHOJ MacChl;

4) TpMHAJIKHOCTD KPUITOBAIIOTHI NO/DKHUKY MOXKHO HOKa3aTh ITOCPe]-
CTBOM OCMOTpA BeO-CTPaHMII, a TaK)Ke TeM, 4TO JO/DKHMK MMeeT (paKTUIecKnit
JIOCTYII K CBOEMY KOUIE/IbKY.

B pesynbTaTe HeCMOTpsI Ha TO, YTO CYAbI B «/erne IJapbkoBa» /1o KOHIa He UC-
C/IeOBA/IN TIPABOBYIO NIPYPOAY KPUITOBAMIOTHI, OB CPOPMYIMPOBAH KOHILEII-
Tya/IbHO IPaBWIbHbIA IOAXOJ: KPUIITOBAIIOTA MOXET BBICTYIATb OOBEKTOM
rpaXK[JaHCKVX IIpaB faxke 6e3 yKa3aHNUsA Ha TO B 3aKOHe.

1.4. Cype6Hag 3awumTa npaB Ha KPUNTOBaNIOTYy

JIuip HeCKONbKO CyAeOHBIX IpoleccoB B Poccyuy ObIM CBA3aHBI C KPUITO-
BAJIIOTOI, M 9TU OfMHOYHbIE pellleHus ¢ OONbIION HATSHKKOM MOXXHO Ha3BaTh
CymeOHOI IPaKTUKOIL. 3a pefKMMM VICKITIOYEHUSIMY 9TO CIOPBI B CyJax IepBOil
MHCTAHIVM, 9aCTO — B Cy/jaX 0Olell I0PUCAUKINY, 3aKaHUMBAIONIeCs OTKas3a-
MI B McKe. Yalie Bcero Takme OTKasbl BO3HUKAIOT B CBA3Y C IICEBIOHMMHOCTBIO
KPUIITOBA/IIOTBI, KOTOpasl He MO3BOJIAET OTOXIECTBUTD BIaje/Iblia KOLIEIbKa C
YYaCTHMKOM IIpoljecca.

Tax, omHO 13 IepBbIX e/ O 3aIlNTe CAe/IKe C KpUIITOBAII0TON paccmorpen AC
Xabaposckoro Kpas B 2016 r.'¢ Vicrer nbITancs fokasaTb GaKT COBEPLICHMS CLe/-

'* Tloctanosmenne 9 AAC ot 15.05.2018 mo mermy Ne A40-124668/2017.

1> 3/ech MOXKHO HOCIIOPUTH C CYOM: IPYMEHUM JIU MPUHINII SUCIOSUTUBHOCTH, YCTAHOB-
nennblii cT. 1 K PO («rpaxkpane... CBOOOLHBI B YCTAaHOBJIEHNM CBOMX IPaB 1 00s3aHHOCTEN Ha
OCHOBe JIOTOBOPA...»), IPK OIpee/ieHNI 00BEKTOB IPAXKAAHCKIX IPaB, BKIOYEHHBIX B 000pOT?

!¢ Cm.: cynme6Hble akTbl 110 femam Ne A73-7423/2015 u Ne A73-6112/2015. Briocnepctsun aeo
pouwto o Bepxosroro Cyza PO, 11 Bo BCceX MHCTAHIVISIX PelieHIie KPaeBOro Cy/a ObII0 OCTaBIeHO
6e3 U3MeHeH .
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KV 110 0OOMeHy He[IBVDKVMMOTO MMYILIeCTBa Ha KpuntoBanory. Cyl, HelOCTaTOYHO
pa3obpaBIINCh B TEXHNYECKOJ CTOPOHE BOIIPOCA, ITOTPeOOBAT OT MCTIIA OKa3a-
TEe/IbCTB TOCTYIJIEHMA KPUIITOBAIIOTH Ha Teppuropuio Poccun 1, 3akoHOMepHO
UX He TI0/Iy4uB, OTKa3asl B UCKe.

B nene «ToTtem» cyn Tak)Ke OTpeOOBa JOKAa3aTe/IbCTB IIepeBOjja KPUIITOBA-
JIIOTHI K MICTIIAM OT OTBeTuMKa'. VICTIIbl 3aAB/IAMN, YTO HanpasBwin emy 600 ThIC.
py6. s mpuobpeTeHns KpUNTOBAMIOTEL «T0TeM», TIOC/Ie Yero OTBETUYMK Iepe-
CTaJI BBIXOJUTD Ha CBA3b. OTBETYNK YTBEPKAA/, YTO 3aBejl MICTIIAM AKKAayHTbI Ha
carite «ToTeM», Kak 3TO OBIIO OTOBOPEHO, 11 IlepeBeJl KPUIITOBA/IIOTY Ha 9TY aKKa-
YHTBL. B mlepBoJl MHCTaHIIUN CYyZi IPUHAN pellleH)e B IO/Ib3y MCTILIOB, BTOPAsl MH-
CTAQHIMS pellnIa Je/lo IPOTUBOIONIOXHBIM 06pasoM. DakTiyeckn crop cBencs
K TOMY, MOYKHO JI/ IPMHUMATD Oa/IaHC aHOHMMHOTO MHTEPHET-KOIlleIbKa B Kave-
CTBe TIOATBEPK/IeHIA TepeBOofia KpUIITOBAIOTH U Ha KaKOJ 3 CTOPOH ITpoliecca
JIeXUT OpeMs JOKa3bIBaHMs. ANe/UIALMIOHHASA MHCTAHIA BO3/IOXKIIA OpeMs o-
Ka3blBaHMA Ha UCTLOB, I OTBETYMK 3aKOHOMEPHO BBIUTPATI CIIOP.

B noxoxem mporjecce, mpoucxopusiieM B TIOMEHCKOI 06/1aCTH, BOIIPOC TaK-
YK€ OCTAaHOBWJICS Ha MOATBEPIKAEHUN TTepeBOfia KPUIITOBATIOTHI MEX Y CTOPOHA-
mu'®. CornmacHo MaTepuanaM fieia, VICTell IiepeBes CpeficTBa Ha KapTy OTBETYMKA,
OKIJask BCTPEYHOTO MepeBojja KpUITOBAMOThL. OJJHAKO 3TOTO He IMPOM30LIIO0, I
OH 3asIBMJI ICK O BO3BpaTe HEOCHOBATENIbHOTO oboramenys. OTBeTYMK MPUBET
B KauecTBe JI0Ka3aTe/IbCTBA Pe3yNbTaThl HOTAPMAJIbHOTO OCMOTPa aKKayHTa Ha
IUIONIA/IKe YaCTHOTO 0OOMeHa KPUIITOBATIOTO, OJJHAKO CYJL He IIPU3HAJI UX JOCTa-
TOYHBIM JJOKa3aTe/IbCTBOM IIepeBOJia KPUIITOBAIIOTHL. B pesyibraTe mepeBos ObIT
IIpU3HAH HEOCHOBATEIbHBIM O0OTallleHIeM OTBETUMKA.

B npuBeneHHBIX HaMU peLIeHNUAX Cy/Ibl He OCIIapMBaIu AefiCTBUTEIbHOCTD CJie-
JIOK ¢ 00'beKTOM, He TouMeHoBaHHBIM B 'K P®, 11 He craBym noy Bonpoc npeno-
CTaBJIeHVie TIPaBOBOJI 3aLNUTHI [ICVICTBUAM, COBEPLIEHHBIM B O/okyeiiHe. Pemraro-
II[YI0 POJIb BO BCEX TPeX CIy4asx ChITpajIa ICeBJOHNMHOCTD afjpecoB B O/I0KYelHe,
KOTOpasi He TI03BOJIAET OKa3aTh (PaKT IPUHAIEKHOCTY KPUIITOBATIOTHI KOHKPET-
HoMy /miy. PaKTHYecKy pelleHNs CY[0B B TOZOOHBIX CTy4asix 3aBUCAT OT TOTO, Ha
KOTO CyJi BO3JIOKUT OpeMsI JoKa3bIBaHMsA Hepefadun (WM Helepeaaun) KpUIToBa-
moTbl. Eciy, K IpuMepy, B IOTOBOPE, 3aK/TI0Y€HHOM I10 ITOBOAY KPUIITOBAIIOT, BO-
IIPOC TOKAECTBEHHOCTY KOLIETbKOB ¥ peabHbIX NI OyIeT B JOCTATOYHOI Mepe
ypery/l1upoBaH, 3alljiTa IIpaB ero CTOPOH Oojiee 4eM BO3MO>KHa.

'7 Pemmenne JIeHMHCKOTO pajlOHHOTO Cyfa YIbsHOBCKa OT 13.04.2018 mmo memy Ne 1444/2018;
aIe/UIALMOHHOE OIpefie/ieHIte YIbsHOBCKOro obmactHoro cypa ot 31.07.2018 mo memy Ne 33-
3142/2018.

'8 PereHne 3aBOJOYKOBCKOTO paifoHHOro cyaa Tromenckoit o6mactu ot 11.10.2017 mo peny
Ne 2-776/2017 (M-723/2017). Peiuenue 65110 06>kanoBaHo B TIOMEHCKOM 00/1aCTHOM CYy/fi€, KOTO-

PbIiT ale/UIALOHHBIM onpeneneryeM ot 24.01.2018 ocraBu sxanoby 6e3 ymosreTBopeHus (aeno
Ne 33-245/2018).
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[IpuBeneHHbIE peIleHNS MOXXHO Ha3BaThb XOPOIIO IIPOpPabOTaHHBIMM IO
CPaBHEHUIO C pelIeHNsAMY, BOOOIe He COIep>KalllIMyl PallMlOHATbHBIX JJOBOZIOB.
K npumepy, B ienie o kpunrosanoTe « KpunToH» cyj ane/uianMOHHON MHCTAHIIIN
IIPsAMO OTKAa3aJl UCTIY B 3aIIMTe, IOCKOJIbKY «JeJICTBYIOIMM 3aKOHO/IATeIbCTBOM
P® He m3BecTeH TaKoIt CIIOCO6 3aUIUTHI TpaBa Kak obOs3anms [sic!] obecriednTs
BO3BpaT KPUIITOBAIIOTHI. .. YKa3aHHBII CIIOCO0 3aLIThI TpaBa He YKa3aH B CTaThbe
12 I'pakKEaHCKOTO KOJeKCa, a, 3HAYUT, He SABJISIeTCS] 3aKOHHBIM CII0COO0M 3alUThI
IIpaBa ¥ He MOXXeT OBITh MICIIOIb30BaH, TO €CTh B JAHHOM KOHKPETHOM CITydae MC-
Tel| JIVIIEH IpaBa Ha Cyle0HYIO 3alUTy CBOVX HapyIleHHbIX Ipas»'’. [Tomararo,
YyyTaTelb pasfenseT MOe MHEHMe, YTO IepedeHb, yCTaHOBNIeHHbI cT. 12 I'K, He
ABJIAETCS UCYEPIIBIBAIOLINM (3TO CIeflyeT X0Ts Obl 13 cT. 45 KoHcTuTynun).

2. [leHbrun, AeHeXHble cypporarbl,
NpPecTynHO HaXUTble CpeacTBa

2.1. AeHbru un geHeXxHble 006s3aTeNbCTBA

PaccMOTpeB 4MCTO YaCTHOIPABOBBIE BOIPOCHI KBaIM(UKALMY KPUIITOBAIO-
TBI KaK 00BeKTa IPXJAHCKIX IIPaB, IepeiiieM K BOIIPOCaM «Ha CThIKe» YaCTHOTO
u my6mraHoro npasa. [Ipexxye Bcero, 3T0 BOIPOC O JIETUTMMHOCTY VICIIOTIb30BAHVIA
KPUIITOBA/IIOTBI B KaUeCTBe IVIATEXKHOTO CPeficTBA — CTAHOBUTCA /I OHA TP STOM
JIeHbTaMV VI JIeHe)KHBIM CyppPOTaTOM, ¥ €C/IM CTAHOBUTCS, TO YTO 13 3TOTO C/IEyeT?

YHUKa/IbHOCTD JIeHET OIIpefIeNsieTCs UX POJIbI0 BCeOOIero SKBUBAIeHTA LIeH-
HOCTU: B IeHbI'aX U3MePSIeTCsI CTOMMOCTD BCeX OCTA/IbHBIX Bellleil. ITO CBOICTBO
BO3HMKAET KaK B CH/Ty 9KOHOMUYIECKIX, TaK Y HOINTIYECKIX IPUYNH — TOCyAap-
CTBO HaJIeJIsIeT OIIpefie/IeHHbIe BElIV CVUJION IUTaTeKHOTO CPeNCTBa, Ha3bIBas UX
fleHbraMi. B Halle BpeMs [IeHbIM BLIITyCKaeT caMO TOCY[AapCTBO, XOTA VICTOpIYe-
CKM CyIIeCTBOBAJIO MHO>KECTBO BUIOB JIEHET, SMUTUPYEMBIX YaCTHBIMU CyOBeK-
TaMM ¥ NPU3HAHHBIX TOCYJAPCTBOM — Harpumep, 6aHKOBCKIe PACINCKU B S110-
Xy TaK HasbIBaeMOro cBo6ojgHoro 6aHkuHra. CyliecTByeT MHOXKECTBO MHEHMIL O
TOM, KaKye IIPU3HAKM OT/INYAIOT IHBIY OT OCTa/IbHBIX Belljell, B KaKOil MOMEHT Y
JieHeT BO3HVKAET IIeHHOCTD M MOYKHO JIV CYUTATh AEeHbraMJi HErOCyJapCTBEHHbIE
envHNLBI (YacTHbIe AeHbrn) [Gleeson S., 2018: 29]. B aToii cTaTbe 51 He XOUY YITIy-
6/14TbCs B MOOOHYIO POOIEMATUKY U OYAy NMpUAEP>KUBATHCA TEPMUHOIOTUM,
YCTQaHOBJIEHHOJ 3aKOHOJ]aTe/IbCTBOM (TaK Ha3bIBaeMasl «TOCY[AapCTBEHHAs Teo-
pus gener») [Proctor C., 2012: 15-25].

Cormacho ct. 140 I'K P® 1 3akoHy «O BamIOTHOM pEryIMpOBaHMY Y BaTIOTHOM
KOHTpOJIe»*, KaTeropusi leHeT BK/II0YaeT HalMuHble JeHbIU 1 Oe3HaIMIHbIe JIeHeX-

' Tloctanosnenne 9 AAC ot 04.02.2020 mo mermy Ne A40-164942/19.

2 depepanbHblil 3aK0H «O BalIOTHOM PeryIMpOBaHNMM U Ba/JIOTHOM KOHTposie» oT 10.12.2003
Ne 173-®3 // Poccmiickas rasera. 17.12.2003.
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HbIe CpeficTBa. JleHbraMy MOTyT OBITh KaK POCCHIICKIe YOy (3aKOHHOE IJIATeKHOe
cpencTBo B Poccyn), Tak ¥ MHOCTpaHHasA BamoTa. VICIo/mb30BaHMe MHOCTPAHHOI! Ba-
JIIOTBI B KaueCTBe IVIATeXXHOTO CPefICTBa Ha Tepputopuu Poccuu omyckaeTcst Muiib
Ha OCHOBAaHMN 3aKOHA. V/IHOCTpaHHas BaOTa SMUTUPYETCA MHOCTPAHHBIMU TOCY-
JlapCTBaMU VI VX TPYIIIaMy (BK/IFOYAs MeK[yHApOJHbIE pacyeTHbIe eIVHNLIbI); pe-
TVIOHA/IbHBIE VI YaCTHBIE IEHbIM, PABHO KaK U [ICHe>KHbIE 3HAKV HEITPU3HAHHBIX TOCY-
IapcTB?!, K MHOCTPAHHOI BayoTe He OTHOCATCA. COOTBETCTBEHHO, KPUIITOBAIIOTA He
OTHOCUTCS HU K JIEHbI'aM, HI K IVTATeKHBIM CPEfICTBAM.

CyILIHOCTb KaTerOpuy 3aKOHHOTO IJIATeKHOTO CPeJICTBA IIPOSIB/IAETCS B YaCT-
HOIIPaBOBBIX OTHOIIEHMAX. Kpemutop mo o6s3arenbcTBaM, IpegycMaTpUBalo-
VM TIepefiavy feHer (T.e. 10 JIeHe)KHBIM 0053aTe/IbCTBaM), 00513aH IPUHATH 3a-
KOHHOE IUTaTeXXHOe CPeICTBO B Ka4eCTBe MoramieHns. Takum 06pa3oM, 3aKOHHBIM
IUIATEXHBIM CPEICTBOM MO>KeT OBbITh IIOTAIlIeHO TI000e eHeXKHOe 0043aTe/IbCTBO
0e3 TOIIOMTHUTEIbHOTO BONEU3BbABICHNA KPEIUTOPA, ¥ IMEHHO MCIIO/Ib30BaHNe
3aKOHHOTO IUIATEeKHOTO CPEJCTBa Jie/aeT AeHEeXXHOe 0053aTe/bCTBO JICHEKHBIM.
Taxoxe, BHe 3aBUCHMOCTHU OT CyIleCTBa 00s3aTe/lbCTBa, IMEHHO 3aKOHHOE IlIa-
TEeXXHOE CPEfICTBO ABJIAETCA MEpPOII MOficyeTa YOBITKOB, IOMIEKAIUX BO3MeIle-
HMIO B pe3y/IbTaTe HEUCIIOTHEHM 00:A3aTebCTBA. 3aKOHHOE IUIATEXHOE Cpefi-
CTBO TaK)Xe ABJIAETCS BATIOTOI B3bICKAHNA 3aKOHHBIX 11 JIOTOBOPHBIX IIPOIIEHTOB,
a TaK)Ke HEYCTONKU B JIIOOBIX 0053aTe/IbCTBax ™.

CTOpOHBI IOTOBOpa BIIpaBe BLIOPATh BCTPEYHOE IIPEOCTABTIEHIE TI0 IOTOBOPY
10 cBOeMY ycMoTpeHuIo (11. 4 cT. 421 'K P®). OgHako ncrnonb3oBaHme MHOCTPaH-
HOJI Ba/IIOTHI B Ka4eCTBe IVTATeXKHOTO CPeCTBA JOIYCKAETCs /IVIIb Ha OCHOBAaHNM
3akoHa. Ecim ycmoBue oroBopa HapylIaeT 3TOT 3alpeT, CY/ MOXKeT IPU3HAThb
€ro HeelICTBUTE/IbHBIM, OfHAKO 9TO He BJIeYeT NIPU3HAHNUA HeflelICTBUTE/IbHbIM
moroBopa B 1etoM (cT. 180); cymMMa, IofyIe)xalias oIiaTe, IOJIeKUT IIepecyeTy B
pyO/IM Ha IeHb I/IaTe)Xa; OHa OIIpefe/NAeTCs 0 OPULNATBHOMY KypCY, €C/IV MHOII
KypC He YCTaHOBJIEHbI 3aKOHOM WM JOTOBOPOM (cT. 317).

IIpu >xemanyy u B CyfeOHBIX aKTax™, M B pa3HOTO poja HOPMATMBHBIX aKTax™*
MO>KHO HAIITV YIIOMUHAHMe VHBIX, He «3aKOHHBIX» CPe[CTB IUIaTe)Xxa (M Iia-
TEXXHBIX CPECTB) — HAIpMMep, BeKcelsd. DTO MOXKeT HMOPOAUTh IYTaHUIY B

?! Tlepedenb npu3HaHHBIX Poccuiickoit Pefepanmeii MHOCTPaHHBIX BAIIOT ycTaHOB/IeH Ob1ie-
poccuiickum kmaccudukaropom samoTr (OK (MK (MCO 4217) 003-97) 014-2000. YTBepxgeHO
ITocranosnennem loccranpapra Poccum or 25.12.2000 Ne 405-ct. M., MIIK VspaTenbctBo craH-
IapTos, 2001.

22 1. 9 Miudopmanmonroro nucbMa Ilpesumyma BAC PO or 04.11.2002 Ne 70 «O npumee-
HUM apOuTpakHbIMMU cyfaMu crateit 140 u 317 I[paxxpanckoro xogekca Poccurickoit Penepanmm».

» Tlocranosnenne PAC IToBomxckoro okpyra ot 23.07.09 Ne A55-18702/2008: «Bekcenn nme-
eT IBOVICTBEHHYIO IIPUPOJY: 9TO IleHHaA GyMara 1 CpefiCTBO ITaTeXax.

# Hanpumep, B 3akoHe «O 1mppoBbIX (UHAHCOBBIX aKTUBAX», pedb O KOTOPOM IIOVMET
manee, win B cT. 187 YronosHoro kopiekca Poccuiickoit depepanym.
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tepmuHax. Crout npupepxuBarbesi Tekcta 'K PO, xoropsiit nsberaer cmoBo-
COYeTaHMA «IUIATeKHOE CPENCTBO» KPOMe KaK B OTHOLIEHWM pyO/iA (Hamp. «uc-
[O/Tb30BAHNE IHOCTPAHHOI BA/IIOTHI. .. IIPU OCYIL[€CTB/IEHNM PacdeToB» B CT. 317),
OJJHAKO caM TePMMH «IUTaTeX» MPUMeHseT U K JPYTUM JeHblraM — HaIpuMmep, K
nHocTpanHoy BamoTe B cT. 878 I'K. Takum 06pa3oM, B rpak[jaHCKO-IIPaBOBbIX
OTHOILIEHNAX NIPEAIMETOM IUIaTeXa (Y IEHeKHOTO 00513aTe/IbCTBA B 1[eJIOM) MOTYT
OBITH Kak py6/y, TaK M MHOCTPAaHHAs BAIIOTa, HO B JII0OOM C/Tydae 9TO JODKHBI
OBITH JIeHbIU™; ey 0053aTe/IbCTBO OyIeT BBIPaXKEHO He B PYOJIAX U He B MHO-
CTPAHHOII BaJIIOTe, a B KPUIITOBATIOTE, PETMOHATIbHBIX UM YACTHBIX JIEHbIAX, €TO
MOYKHO KBa/M(UIVIPOBATh INIIb KaK HefleHeXXHOe.

2.2. KpuntoBaniota — AEHEeXHbIin cypporaTt?

OMuccuA JIeHeT ABIAETCA OJHON M3 BaXKHENIIMX MOHOIIONNII TOCYy/lapcTBa,
IIOCKOJIbKY ITO3BOJIAAET IOTY4aTh JOXOJ, OT SMMUCCUN [ieHeT U YIy4IIaTbh OTHOILE-
HIe JO/ITa K JOXO/Y 3a c4eT MHGALMY (T.H. CeHbOPaXX M MHIAIVIOHHBII HAJIOT).
OpHako B epHOJ 9KOHOMUYIECKUX KPU3ICOB, BBI3BIBAIOIINX TUIEPUHGIIALNIO 1
HeJJOCTATOK JieHer B 0OpallleHn!, B 9KOHOMUKE TOSIBIISIOTCS 3aMEHUTENN JTeHeT
C pasHoII cTeneHblo MukBUAHOCTY [['eHKuH A., 2002: 132-136]. IIpu atom 60pb-
6a ¢ YaCTHBIMU JieHbraMI 3aTPYJHUTEIbHA, IIOCKO/IbKY OCHOBHBIM JIBUTATE/IEM
VX CO3[IaHVA BBICTYTIAeT MHTEpeC SKOHOMUYECKNX CYOBeKTOB; IPYTMMU CIOBa-
M, «XOpOILVie» TeHbIY eCTeCTBEHHBIM 00pa3oM BbITeCHAIOT «Ivtoxue» [Hayek F.,
1990: 41-43]. OcobeHHO CNMOXXHO OOPOTHCS C YaCTHBIMM JE€HbraMiu, KOrjja OHU
SMUTHUPYIOTCS B 37IEKTPOHHOM Popme. OJHAKO MHOIVE TOCYAAPCTBA, BKIIOYAS
Hallle, COXpPAaHWIN B 3aKOHOJATEIbCTBe (POPMAIbHBIN 3alIpeT Ha BBITYCK JIeHeX-
HBIX CYppOTaTOB, MOSABMBIINMIICS B STIOXY YVCTO OYMa>KHBIX JICHET.

Tax, B Poccun samper Ha BBIITYCK IEHEKHBIX CYppOraToB, BbI3BaHHBIN pac-
IIPOCTPaHEHMEM YaCTHBIX [eHer, BIepBble IOSABWICSA B 3aKOHOAATENbCTBE B
1870 rony. B YnoxxeHne o Haka3aHMAX YTOJMOBHBIX U MCIpaBUTeNbHBIX (1845)
ObUIO BK/IIOYEHO JOTO/NHeHue K cT. 1150, 3ampenjaroniee 4aCTHBIM JIMI[AM «BBI-
ITyCKaTh Oe3bIMEHHBIE IeHEe)KHbIe 3HAKM B BUJIe MapOK, KBUTAHLINIA, SIP/IBIKOB U
BCSIKMX JPYTMX 3HAKOB VJIM 00513aTe/IbCTB Ha IIPENbSBUTENS, COTepiKaliye B cebe
obeljaHMe OIpe/ie/IeHHO CYMMBI IeHbI'aMM, IIPUIIAcaMyl VI APYTUMMI IIpefiMe-
tamu» [Hepcecos H., 1889: 132-135].

B cnepyromuit pas mpo6nema cypporaToB BcTazma B 1920-e ropmpl, Korga Ha
¢doHe IOCTIeBOEHHOI Pa3pyXy paclpOCTPAHMIOCH XOXK/IeH)e PasHOTO pojia KO-
OIlepaTMBHBIX JieHer. B pesynbraTe 060pOT cypporaTos ObUI 3alpeleH; aKThI
TOTO BPEMEHJ OTHOCW/IM K TAaKOBBIM «IleHHbIe OyMmary, KOTOpbIe IIO0 CBOVICTBY

> TIpu 9TOM CYILIECTBYIOT Pa3/INyYHbIe IIOXOAbI K TOMY, MOTYT /I OBITH IIPEIMETOM AEHEXXHOTO
obs13aTenbcTBa Ge3HANMNYHBIE IeHeXKHBIe cpeficTBa [BamikaTos M., 2006: 42-64].
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CBOeIl 00palaeMOCTIt MOTYT ITOJIYYUTDb 3HaYeHNe IeHEe)KHBIX 3HAKOB» — B 4acT-
HOCTHU, HEKOTOpbIe NPeNbABUTENbCKIE TOBAPOPACIOPAAUTE/IbHbIE JOKYMEHTBI
[JTynn JI., 2004: §31]. U B XIX Beke, 1 B COBETCKOM 3aKOHOJATEIbCTBE CyppOTaThI
BCerZia peJIIo/Iaraay ToBapHoe WM JeHe)KHOe obecIiedeHe.

B cepepnne 1990-x rooB IMpOKOe pacIIpOCTpAaHEHNeE IMOTYIVIN PETVIOHAb-
Hble JIeHe>KHbIe CyppOTraThl, KOTOpble (GaKTMYeCKU CTABWIN IOJ BOIPOC MOHO-
IIOJIVIO LIEHTPAIbHO BJIACTY Ha JleHexHy1o amuccyuio [Enukononos P., JKypas-
ckas E., T'ypues C., 2002: 14]. BeposTHO, 9TO CTa/i0 IPUYNHOI BBe[JeHN 3aIIpeTa
Ha BBIITYCcK cypporatoB B Koncrurynuu n B @3 «O IlentpanpHoM 6anke Poc-
cnitckoit Pepeparym»*®. Cratbs 75 Koncrurynym Poccun 3ampenraer Ha ee Tep-
PUTOPUN «BBEJICHUE VI IMICCUIO» «IPYTUX JIeHeT», IOMJUMO POCCUIICKOTO Py6Is.
Cratps 27 ®enepanbpaoro 3akoHa «O [lentpanpHom 6anke Poccuiickoit Penepa-
LU» 3alIpelaeT «BBeJleHNeE. .. JPYTUX JEHEKHBIX eAVHUL» U «BBIITYCK JIEHEKHBIX
CYppOraToB».

Hu opHa 13 91X HOpM OpMa/IbHO He JaeT OINpefie/IeHNs IeHEeKHbIX Cyppora-
TOB U He 3amnpentaeT ux oopamienns [CaxxkeHos A. (a), 2018: 57-58]. Gakrudeckn
3TO O3HAYAET, YTO ONpefie/IeHNe TOV VIV MHOV IUIATeXKHOM eIMHUIIBI KaK JeHeX-
HOTO Cypporara OTAaHO Ha oTkyn lleHTpanbHOMy 6aHKy [bamrkaros M., 2018:
81]. ITocnenHuii, HeCMOTpA Ha AeNICTBYIOLNIL ¢ 1994 rofja 3ampeT, HUKOT/ja €ro He
KOHKpeTusuposan®’. Tem He MeHee, 1 OyZly TOJIKOBAaTb 3Ty HOPMY TeJIe0/IOTYe-
CKM — KaK IIPSIMOIJI 3aIIpeT Ha VICIIO/Ib30BaHMe IeHe>KHBIX CyppOraToB B 06opore.

B orcyTcTBUE onpefieenNs IeHeXXHOTO CypporaTa pagyMHO 3a/laTh BOIIPOC: Ha
KaKye TPYIIIbI IeTIUT IyOmn4Hoe npaso B e Koncrutynum u 3akona «O Llen-
TpanbHOM OaHKe» ITaTe>KHbIE CPENCTBA, HAXO/AIIMECs] B 000pOTe: TOMUMO «Jie-
Her» U «IeHeXXHbIX CyppOraTOB», UMEeTCs iU MHasdA, TpeTbs IPYIIa IUIaTe>KHbIX
CpencTB?

Ecnmu mpupepXuBaTbCcs CTPOTO AMXOTOMUM «BCe, YTO He JeHbru (pyomu u
VHOCTPaHHAA BATIOTa) — CYTb JIEHE)KHBIE CyppOraThbl», TO KPUIITOBATIOTHI He-
MIHYEMO JIO/DKHBI OBITh OTHECEHBI K IIOC/IeNHVM. B 9TOM ciydae 3amper ciemyer
TPAKTOBATh KaK MCK/IIOUEHe JJeHeKHbIX CYppOraToB 13 060poTa HOpMaMy Iy-
O/IMYHOTO IIpaBa, ¥ K TMIIOTETUYECKOI CHe/IKe ¢ KPUIITOBAIIOTOI CIIefyeT mpu-
MeHuTb npaBuia cT. 189 'K PO o HMYTOXXHOCTM CHe/IOK: MMEHHO TaKOBBIMU SIB-
JISIIOTCSL CHIeTIKY, HaIllpaB/ieHHbIe Ha OTYY)KIeHNe 00BEKTOB, OTPAaHNYEHHBIX VIN
VICKTTIOUEHHBIX 13 06opora®. Teopernuecky, IOCKOIBKY pedb MAieT O IpaBOHa-

% @epnepanpHblii 3akoH oT 10.07.2002 Ne 86-D3 «O IlentpansHom 6anke Poccuiickoit Oepepa-
uvu (banke Poccun» // C3 P®. 2002. Ne 28. Cr. 2790.

¥ OtMmeuy, uto B 2014 roay B undopmaruoHHOM coobiiernu LeHTpanbHbI 6aHK IPOLUTHU-
pOBaJI HOPMY O 3aIpeTe CyPPOraToB; peub 06 ITOM IOfIeT Jaee.

*% 1. 85 ITocranosnenus [Tnenyma Bepxosroro Cyma P® ot 23.06.2015 Ne 25 «O mpuMeHeHUn
CyZIaMU HEKOTOPBIX I10/I0)KeHMi1 paspiena I wactu nepsoii [paskganckoro kogexca Poccnitckoit De-
Jepaunm».
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PYLIEHNM, MOTYT TaK)Ke IIPUMEHATbCA MePbl OTBETCTBEHHOCTH, YCTAaHOBIEHHbIE
aJIMMHVICTPAaTUBHBIM VIV YTOJIOBHBIM 3aKOHOZATEIbCTBOM, OFHAKO CAaHKIVHK 3a
BBeJeHNe 1 000poT cypporaroB Ha #aHHbII MOMeHT B KoAIT PO n VK PO ot-
CYTCTBYIOT®.

Ha nmpakTuke 10 paclipocTpaHeHuA CAENOK C KpUITOBA/TIOTAMM 3alIpeT Ha BbI-
IYCK JIEHe>KHBIX CYppOraToB GUIypUpOBaT B COBPEMEHHOI IPABONPYMEHNITE Tb-
HOI TPaKTVKe JIMIIb OTHAX/IbI — B paMKaX TaK Ha3bIBa€MOTO «JIejIa O KOMTMOHax» ™,
B KOTOpOM (UTYpMpOBaia YacTHasl BaMIOTA («KOMOHBI»), HalleYaTaHHAsl TUIIO-
rpadcknm criocobom xuteneMm ITogmockoBpss M.IO. lllnanuukoBeiM. C rckom
obparuicst ropopckoit mpokypop Eroprpescka, u 6.07.2015 EroppeBckuit ropog-
CKOII CyJ| YIOBTIETBOPWI MCK IIPOKYpOpa B IIOTHOM 06beMe; BriocmeacTsim Mo-
CKOBCKMIT 06/1aCTHOII cyp ocTaBmI >kanoby IllnanHukosa 6e3 yioBIeTBOpeHNs, a
BepxoBHBII CyJi 0TKa3a/ICs pacCMAaTpUBATh €€ B IOPAJIKE Ha/I30pa.

VIMeHHO 3aIIpeT Ha BBIITYCK JE€HEXXHBIX CYPPOraTOB CTA/I IEPBOI HOPMOIL, KO-
TOPOJI BOCIIOJIb30BAJICS PETY/IATOP /IS OTPaHNYEHNA OOpallleHNsA KPUIITOBAIIIO-
TBI B YC/IOBUAX IIPaBOBOro BakyyMa. B auBape 2014 roga Ha caiite LlenTpanbHoro
6anka 6bU1 omy6nuMKoBaH mpecc-penns «O6 MCIOIB30BAHUM TPV COBEPIIECHNN
CIe/IOK «BMPTYaTIbHbIX BaTIOT», B YaCTHOCTH, buTkoiH»’!. B JOKyMeHTe HUTHPO-
Basack cT. 27 3akoHa «O LlenTpanpHOM 6aHKe», 3aIIpeliaolast BBITYCK IeHEeKHBIX
CyppoOraToB, a rpaKiaHe i PpUAMIECKEe NUIA IPEeJOCTEPEraauch OT UCIIO/Ib30-
BaHMsA KpUNTOBAMIOTh. O4YeBMUIHO, YTO KPUITOBATIOTA, TeM Oosee B 2014 ropy,
3aHMMaJIa HUYTOXXHYIO JIOJII0 B IEHEXXHOI Macce U He NPEeJCTaB/IsAIN YTPO3bl MO-
HeTapHOI nonutuke LlentpanbHoro 6anka [Dabrowski M., Janikowski L., 2018:
20-26]; apryMeHT O «CyppOTraTHOI» IpUpPOJie KPUITOBATIOTHI OBUI VICIONIb30BaH
KaK eIJMHCTBEeHHBIN UMEIOINIICA.

[TpakTyyecky cpasy mocyie BeICTyIUIeHN: LleHTpanbHOTO 6aHKa MOC/Ie0BaIN
3asB/IeHNs TIpefcTaBuUTesNell (PUCKAMbHBIX U IPAaBOOXPAHUTENbHBIX OPTaHOB B
TOM e Kmtode. Hauasics mepBblit aTan 6e3ycrienirHor 60pbObI ¢ KPUIITOBAJIIOTON,
npommBuIasca fo 2018 r. B wactrocty, 25.03.2014 6b6U10 IPUHATO MOpPydYeHUe
[Tpesupenta Ne ITp-604 06 ycTaHOBIEHUM OTBETCTBEHHOCTM 3 MCIIO/Ib30OBaHIE
JIeHEe>)KHBIX CyppOTaTOB U 3allpeTa Ha oOpalileH1e KpUITOBAIIOTH. MUHUCTEPCTBO

» B Kopexce 06 aIMMHICTPATMBHbBIX ITOI0KEHNSAX IIPUCYTCTBYET 3alpeT «HEe3aKOHHOIO BbI-
IIyCKa IOKYMEHTOB, YIOCTOBEPSIOUIUX JIeHeXXHbIe 0053aTe/IbCTBa», OJHAKO, BO-IIEPBBIX, 3TOT 3a-
IpeT C TPYAOM NPUMEHUM K CypporaTaM — Befib OHM He SIBJISIIOTCS JIeHbIaMIl, a, C/IEfOBaTeIbHO,
OTHOLIEHNSI C UX y4acTVeM He SIB/LIIOTCS AeHEeXXHBIMM; BO-BTOPBIX, 9Ta HOpMa HellpuMMeHuMa K
OUBMYECKUM JIULIAM.

% Pemrenne EroppeBckoro ropopckoro cyma MockoBckoit obmactu 1o memy Ne 2-1125/2015
(M-666/2015) ot 01.07.2015; AnennanuoHHoe onpefeneHne MOCKOBCKOro 06/IacTHOTO Cyfia OT
28.09.2015 mo gemy Ne 33-23296/2015.

' Vndopmanus banka Poccun «O6 MCmonb3oBaHMU NPU COBEPLICHUN CHENOK «BUPTYallb-
HBIX BaJIIOT», B 4aCTHOCTM, Burkoiin» 27.01.2014. Available at: URL: https://www.cbr.ru/press/
PR/?file=27012014_1825052.htm (maTa obparenus: 21.11.2020)
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¢dunancoB B 2014-2015 ropax nmoprorosuio usmenenusi B KoAlIl PO, Bkimoua-
IOIIVIe 3allpeT Ha BBINYCK JE€HEXXHBIX CYpPPOraTOB, PACIpOCTPaHeH)e IIPOTPaMM-
HOro obecredeHNs, IpefHA3HAYEeHHOTO I MajlHMHTA, U Ipovye IOfo0HbIe
nevictBus*, u usmenenusi B YK P® u YronosHo-npoueccyanpHblil Kogekc PO,
BBOJIAIIYE MEPbI YTOTIOBHOJ OTBETCTBEHHOCTH 32 y4acTue B 000pOTe JeHEKHOTO
cypporaTa. 3aKOHOIIPOEKTHI ITOTyYVJ/IV HOI0>KUATETbHbIE 3aKTI0UeHNA U TIPOILIN
my6/yHOe 00Cy>K/IeH)e, OJHAKO TaK 1 He ObIIM IepefjaHbl Ha PacCMOTpPeHMe B
[IpaBUTEIBCTBO U, COOTBETCTBEHHO, He ObUIN BHeceHbI B ['ocyapcTBeHHyIo [Jymy.

BrnocnenctBuu paspaboTKa 3aKOHOIPOEKTOB 1 CBSI3AHHBIX C HYMM TOKYMEH-
TOB ObITa OcTaHOB/IeHa*, a IleHTpaIbHBI GaHK OTKA3aJICs OT CCBUIKM Ha CYppora-
TBI B OOHOB/IEHHOM Pa3bsICHEHUY, KacaloleMcsi KpUIITOBAMIOTH . KpumtoBanoTa
TaK>Ke He ObUIA IIPSIMO OTHECEeHa K IIpefiMeTaM, MCKII0YeHHBbIM 13 000pOoTa, B HOBOI
penakiy ITocranosnenus ITnenyma BC PO «O cypebHOI npakTuKe 10 fesiaM o
neram3anyy (OTMbIBaHNM) JEHEXKHBIX CPEICTB» C: TaM JIMIIb IPUBOJUTCS CChIIKA
Ha Pexomenpmanuio 15 ®ATO, B cOOTBETCTBIY C KOTOPOJ KPUIITOBAIIOTY TpeOyeT-
CsI TPAKTOBATh KaK «COOCTBEHHOCTDb» WIJIN «aKTUBBI», @ He cypporar”.

Takum 06pasom, ITOKa KPUIITOBAIIOTY He/Ib3s OTHECTY K JIeHbTaM, HO ee HeJlb-
351 ¥ OJHO3HAYHO OTHECTM K JICHEeKHBIM cypporaraM. CjiefoBaTe/IbHO, CHEIKN
C Hell MIMEIOT 3aKOHHYI0 CITy. BOSHMKHET /i IIpy 3aK/II0YeHUN CHE/IKU C KPUII-
TOBAJIIOTON JieHeXKHOe 00513aTe/IbCTBO, MOXKHO JIM CYMTATh KPUITOBAIIOTY IIIa-
Toit 1o cpenke? Ilomarato, HeT. JIF0ObIe CCBUIKY HAa KPUIITOBATIOTY KaK «CPefiCTBO
IUIaTeXa» HeCOCTOATEIbHBI, IOCKOIbKY CPEICTBOM IUIATeXa MOTYT OBITh TOJIBKO
IeHbIY (3aKOHHOE CPefiCTBO IIIaTeXa) WJIN, BO3SMOYXKHO, CYppOraThl (He-3aKkoHHOe
CPeICTBO IIaTe)Xa); MHbIe CYLITHOCTY He ABJIAITCA IVIATEeXOM II0 ONIpee/IeHIIO.

32 Mun}UH peumn HakasplBaTh ITpadamy 3a UCIONb30BaHMe KPUITOBAMOT. Available at:
URL: https://www.rbc.ru/finances/03/10/2014/542e6389cbb20{81f002c1a2/ (zaTa obpaueHus:
21.11.2020)

3 3a OUTKOMHBI MOTYT 1 CpOK AaTb. Available at:. URL: https://www.gazeta.ru/business/2015/
09/25/7776605.shtml (zaTa obpamenns: 21.11.2020)

* MuHONH BO3BpalllaeT 3aKOHOIIPOEKT O IEHeXXHBIX CypporaTax Ha jopaboTky. Available at:
URL: https://www.eg-online.ru/news/369011/ (gara o6pauerys: 21.11.2020)

» Vndopmanus banka Poccun «O6 1Ccrionb3oBaHUM YaCTHBIX «BYPTYa/IbHBIX BT (KPUIITO-
BamoT)». 04.09.2017. Available at: URL: https://www.cbr.ru/press/pr/?file=04092017_183512if2017-
09-04T18_31_05.htm (gara obpamenus: 21.11.2020)

% Tloctanosnennue Ilnenyma Bepxosroro Cyma PO or 7.07.2015 Ne 32 (B pep. 2019 1.) «O cy-
He6HOII IPaKTHUKe I10 Ae/laM O jleranusanny (OTMbIBAaHNN) J€HEXHBIX CPEICTB VLM IHOTO MIMYIIle-
CTBA, IPMOOPETEHHBIX IIPECTYIIHbIM IyTeM, 1 O IPMOOPETeHNM NN CObITE MMYIIECTBA, 3aBEJOMO
[O6BITOrO ITPECTYIHBIM ITyTEM>.

7 FATF Guidance for a risk-based approach. Virtual assets and virtual asset service provid-
ers. 2019. Available at: https://www.fatf-gafi.org/publications/fatfrecommendations/documents/
guidance-rba-virtual-assets.html; The FATF Recommendations. P.15, 71. Available at:: http://www.
fatf-gafi.org/publications/fatfrecommendations/ (zaTa ob6pamenns: 10.11.2020)

59



Poccurickoe npaBo: COCTOSIHNE, NMepCrieKTUBbl, KOMMEHTapuUn

M.B. Xyxxanos u A.1O. Tonkayes, paccMaTpuBas pe>XkIM «y3yaIbHBIX JTeHeT»
(Bemett, B cyy OOBIKHOBEHVS NPVHMMAeMbIX B KadeCTBe CPe/ICTBA IIATEXKa),
IpeJJIaraloT CYNTATh MOJOOHBIE C/Ie/IKM MEHOI, eCc/u 06a MpejOCTaB/IeHUsI — 3TO
Bern*®, MO0 aTUIIMIHOI CIETKOI, eC/IV OHO 13 IPESOCTaB/IeHN T HeMaTepuaib-
Ho. Ec/im cropoHbI moroBapuBarmTcs 00 abTepPHATVBHOM JMICIOTHEHUN B JI€Hb-
rax Wiy KpUIITOBATIOTE, TO 00s3aTeNbCTBO OYET MMeTh «MepILAIoIyIo Kay3y»,
3aBUCSIYI0 OT UTOTOBOTO BCTpeyHOro npenocrasienus [YKyxkamos M., Ton-
KaueB A., 2018: 106]. A.J. CaBenbeB OTMeYaeT, YTO €C/IV TO/DKHUK IIpefjIaraeT
VICTIOJTHUTD CYIIeCTBYIOIIee IEHe)KHOE 0053aTe/IbCTBO He-3aKOHHBIM ITaTeXHBIM
CpencTBOM (B YaCTHOCTY, KPUIITOBATIOTON), TO C COT/IacieM KPeIUTOpa BMECTO
UCTIONTHEeHNsI 00s13aTe/IbCTBA IIPON30IIIET ero HOBAaLs, M 0053aTe/IbCTBO Iiepe-
cTaHeT ObITh MeHexXHbIM [CaBenbes A., 2017: 141-143].

Taxkum 06pasom, Ipu perieHny BOIIPOCca, MOXET /I YaCTHOE JINII0 IPUHNMATD
TO VJIY MTHOE CPEJICTBO B Ka4eCTBe BCTPEYHOTO MIPEOCTABICHIIS, IMeeT 3HaUeHue,
OTPaHMYEHO /I TaKOe CPECTBO B 000poTe min HeT. [[pOTMBHUKY KPUIITOBAITIO-
THI IIPUBOJAT OOLIVIL 3aIIpeT BBIITYCKa €HEXXHBIX CYPPOTaTOB, COEPIKAIIICS B
poccuitckoit Koncrutynum u B @3 «O IlenTpanbHoM 6aHKe. . .», OfTHAKO OH cop-
MY/IMPOBaH O4YeHb HEKOHKPETHO U 0e3 HOPMATMBHOTO TOJIKOBAHWS HE MOJKET
IPUMEHSATHCS K KPUIITOBAJIIOTE.

2.3. BO3MOXHO nu «NnpoOTUBOAENCTBME OTMbIBaAHUIO» KPUNTOBAJIOTbI?

VTaxk, ¢ TOYKY 3peHNs IPaKFAHCKOTO TIpaBa jake HeMaTepUalIbHbll 00BEKT, He
[IOMMEHOBAHHBIII B 3aKOHE, MOYKET MCIIOb30BaThCsl B KA4eCTBE BCTPEYHOTO IIPefio-
CTaBJIeHNA, KOJIb CKOPO OH He OTrpaHndeH B 06opore. OFHAKO IMPOKOe pacIpOCTpa-
HeHVIe KPUIITOBA/IIOTHI HAa YePHOM PBIHKe IIPUBETIO K TOMY, YTO C Heil CTam O0POThCA
B pamkax nomutuku [IOJJ/®T (mpotusopeiicTBus neramm3anyy (OTMBIBAHUIO) [O-
XOZIOB, IIOJTYYEHHBIX IIPECTYITHBIM ITyTeM, ¥ (pYHAHCUPOBAHIIO TEPPOPU3MA).

ApxurekTypa MeXxayHapopHol u poccuiickoit cucrembl ITIOI/®T mpepmo-
jlaraeT B TOM 4YMC/I€ MOHUTODPVHT WCIIO/Ib30BaHMSI 3T€KTPOHHBIX IUIATEXeN U
BUPTYa/IbHBIX aKTVBOB. B 4acTHOCTY, pMHAHCOBBIE TPAH3AKIIMM JO/DKHBI COIIPO-
BOXKIATbcs MH(QOpMamyeir 06 oTIpaBuUTeNle 1 MOTydyaTee IlaTeXka (TaK Hasbl-
BaeMoe «IIPaBWIO TePeChIIKI», unn «travel rule». IIpu aToM y opranmsaruii-mo-
CPeHMKOB I0/IKHA COXPAHATHCS BO3MOXKHOCTb 3aMOPa>KMBATh ITO/J03PUTEIbHbIE
9/IeKTPOHHBIe [1aTeXxu>. OHAKO 3T TPeOOBAHNS B OTHOIIEHN KPUITOBATIOTHI

3 Tlo poccmilcKOMY IpaBy TaKas CHe/Ka OyfieT CUMTATbCSA MEHO, ec/it 00a MpefCcTaB/IeH s 110
cuenke ABysA0TCA ToBapamu (cT. 567 I'K P®; n. 3 Vindopmaumonnoro mucbma Ilpesupuyma BAC
PO ot 24.09.2002 Ne 69 «O630p IpaKTUKM paspelieH st CIIOPOB, CBSI3aHHBIX C JOTOBOPOM MEHBI»).

¥ PexomeHnpauus Ne 16 us «40 pexomenganuit» PATO. The FATF Recommendations: Interna-
tional Standards on Combating Money Laundering and the Financing of Terrorism & Proliferation.
FATF/OECD, 2012-2019. Available at: http://www.fatf-gafi.org/publications/fatfrecommendations/
(mata obpamenns: 10.11.2020)
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B ITOJTHOII Mepe HEeMCIIOTHVMMBI, IOCKONIbKY, BO-IIePBBIX, MHPOpMaIA 06 oTIpa-
BUTENIAX M IOYYaTeNAX COOTBETCTBYIOIIMX IIaTeXXell ICeBIOHMMU3MPOBaHa;
BO-BTOPBIX, Y4aCTHMKAMM NPAMbBIX KPUIITOBATIOTHBIX TPAaH3aKIIMII He ABIAIOTCA
¢dbuHaHCOBbBIE yUpeXXAeHNA VIV MHble uia*’, 00s3aHHbIe OCYIECTBIIATD HOION-
HITEIbHYIO IPOBEPKY KIMEHTOB (3TU 005A3aHHOCTY OTHOCATCA B IIEPBYIO OYepenib
K 6aHKaM U ApyruM MHAHCOBBIM OPTaHM3ALNAM).

B 2015, 2018 n 2019 ropax ['pynma paspaborkyu GuHAHCOBBIX Mep 6OPHOBI C
ormbiBaHVeM JeHer (DAT®) BoITycTMIIA JOTIOTHUTE/IbHBIE PEKOMEHIALUN B OT-
HOIIeHNM KpUnToBamoThl. B 2015 r. rocygapcrBam-unenam AT (B Tom uncre
Poccyn) 6p110 ykazaHO Ha HEOOXOAMMOCTb PeryIMpoBaHNs OpPraHMU3aLNIL, OCy-
I[eCTB/IAIOMINX OOMEeH KPUIITOBA/TIOTHI Ha IeHE)KHbIe cpeficTBa. [Ipu aToM oTfens-
HO OTMEYa/INCh PUCKY IIOAIONIBHOTO obpalieHns KpuntosamoTsl'. B 2018 roxy
KPUIITOBA/IIOTHI («BUPTya/lbHbIe aKTUBbI») OBUIM IPAMO ITOVMEHOBAHBI B OCHO-
BOIIOJIaramlieM foKyMeHTe — Pekomenpanuax ®ATO. B wactHocTy, 6b1710 ycTa-
HOBJICHO OIIpefie/IeHlie BUPTYalbHOTO aKTUBA U PeKOMEHIOBaHAa KBaIMPUKAIA
KPUIITOAKTMBOB KaK MMYIL[ECTBa.

Hakonen, B 2019 r. «I1paBmIo IepecbUIKN» OBUIO OKOHYATENbHO PacIpoCTpa-
HEHO Ha KpunroBamioTel”. ['ocymapcrBa-wienbl PATO Hauamy BHEAPATb HOBBIE
HpaBmIa — TeM 0oJiee, YTO «IIPaBIJIO MEePeChUIKI» OBUIO TakxKe 3aMKCHPOBAHO B
ITaToM «aHTNOTMBIBOYHOII iypekTyBe» EC, BcTynmBiieit B cuy 1 ssuBaps 2020 1.

B Poccyun u LlenTpanbublit 6ank, 1 PocduumonntopuHr emte B 2014 ropy Bbl-
paxkam 6ecIIOKOMCTBO IO ITOBOAY MICIONb30BaHMA KPUIITOBAMTIOTEI HA YEPHOM
poraKe*. O6a TPeBOXKHBIX COOOIIEHN PeIIChIBA/IY OPTAHN3AIVIAM OTHOCUTD-
€Al K KpUIITOBATIOTE C MAKCMMA/IbHOI OCTOPOXHOCTbI0. OTHAKO, BO-TIEPBbIX, OHI
He JlaBa/lM KOHKPETHBIX IIAroB JijIs JleTaau3alyi KPUITOBAIIOTHBIX OIepaluii;
BO-BTOPBIX, OBUIV M3[JaHbI B COMHUTE/IBLHO (hOpMe ITpecc-pen30B, He MMEIOLINX
OIIpeJie/IeHHON I0PUYECKOIl CUIIBL. B-TpeTbUX, Kak CKa3aHO BbIlIe, 00g3aHHO-

0 Takyi IPOBEPKY TAKXKe OCYIIeCTBIISIOT [IPEJCTABUTENN «YCTAHOBIEHHBIX He(pMHAHCOBBIX
IpegupuATUil ¥ npodeccuit» — HaIpuMep, He3aBUCUMble OyXraaTepcKiie KOMIIAHUN VTN jie-
pBI aparoueHHbIX MeTaioB (Pexomenpanyst Ne 22, ct. 5-7.1 ®epepanbHoro 3akoHa ot 07.08.2001
Ne 115-®3 «O mpoTuBOfEICTBUY JIeTanu3anuy (OTMbIBAHUIO) JOXOJOB, IOTYYEHHBIX NPECTYII-
HBIM IyTeM, I GMHAHCUPOBAaHNIO Teppopu3Ma» // Poccmiickas rasera. 07.08.2011).

41 FATF Guidance for a risk-based approach. Virtual currencies. 2015. Available at: https://www.
fatf-gafi.org/media/fatf/documents/reports/Guidance-RBA-Virtual-Currencies.pdf (naTa o6pare-
Hust: 10.11.2020)

#2 FATF Guidance for a risk-based approach. Virtual assets and virtual asset service providers....

“ Directive (EU) 2018/843 of the European Parliament and of the Council of 30 May 2018.
PE-CONS 72/1/17. Available at: http://data.europa.eu/eli/dir/2018/843/0j (maTra obparerys: 10.11.2020)

“ Vndopmarya banka Poccun «O6 MCIIonb30BaHNY TPV COBEPIICHNMN CAENOK «BUPTYaTbHbIX
BaJIIOT», B 4aCTHOCTH, Butkoitn» or 27.01.2014; ViudopmannonHoe coobinenne Pochurmonnro-
punra «O6 ucnonb3oBaHun Kpunrosamor» 06.02.2014. Available at: URL: http://www.fedsfm.ru/
news/957 (zata obparenns: 21.11.2020)
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cru io ITOJ]/®T pacnpocTpaHsAIOTCs He Ha BceX 6e3 MICKTIoUeHNsI TPeApYHIMA-
TesIell M OpraHN3alNy; epedeHb TaKUX CyObeKTOB IpUBeeH B CT. 5-7.1 3akoHa
«O IpOTUBOAEICTBUM TeTaTU3ALINI».

CrnenoBatenbHO, €CTM, K IIPUMEpY, /iBe OpTaHM3alM 3aK/II0YAI0T CAE/IKy C Iiepesia-
Yell KpUIITOBA/TIOTHI — HaIlpUMep, IOCTaBKy TOBapa 3a OUTKOVHBI — MH(pOpMaIs
0 TaKOI1 CHEJIKe IIPOCTO He MOMa/ieT B (PMHAHCOBYIO CUCTEMY, IIOCKO/IbKY JICHEKHBIE
[IepeBOJIbI He TIPOU3BOJATCS, a OTHE/IBHOTO 00sI3aTe/IbCTBA COOOIATh O TONOOHBIX
CenKax y opranusanyii HeT. COOCTBEHHO TOBOpSI, TOKA KPUIITOBAIIOTA OTCYTCTBYET
B CTaH/IapTax OyXTa/JITePCKOrO y4eTa, OHa He PAcCMAaTPMBAETCA KAaK YacCTh aKTMBOB
opraHmsanyy. MoyKHO /i TOIja TOBOPUTD, YTO CAE/KY C KPUITOBATIOTON COBEpIIaeT
OpTraHM3alVis, a He ee COTPYJHMK KaK He3aBUCUMOe (PU3IIecKoe INII0?

Pexomenpanuyu @ATO 2015-2019 rr. cofeprkaTebHO IOYTY He IOBINANIN Ha
poccuiickoe IpaBo, eC/IM He CYNTATh ONMCAHHBIX «MH()OPMALMOHHBIX COO0IIe-
Huit». B mpengBepun odepenHoro paysja B3aumMmHoi oueHkrn OATD Bepxos-
Hblit cyn Poccuiickoit @epepanyi B 2019 1. popManbHO UCIOMHMUIT peKOMEH/ ja-
LIVIM, IPM3HAB KPUITOBAIIOTY CPEACTBOM COBEPILIEHNSA IPECTYIUICHMIT: OHa OblTa
IpsAMO Ha3BaHa B IocTaHOBIeHUN IlneHyma «O cymeOHOI IIpakTHKe IO [e/laM
o yeraym3anyy (OTMbIBAHMM) JEHEXKHBIX CpefcTB»*. OfHAKO 9TOTO SIBHO OBLIO
HEe/IOCTaTOYHO: B paMKaX PYUCK-OPMEHTUPOBAHHOTO MTOAX0MAQ, MpuHATOTO PATO,
HeoOXOUMO B JTI0OOM CiIydae ONpeleINTh CYIIHOCTb KPUIITOBATIOTHL U peria-
MEHTHPOBATb ee 000POT (B TOM YNC/Ie KaK IJIATeKHOTO CPeiCTBA 110 OIepaLiysIM
busnueckux ). AT npogomkana Tpe6OBATh BKIIOYUTD KPUITOBATIOTHI
B POCCUIICKOE 3aKOHOMIATe/TbCTBOY, YTO B KOHEYHOM CYeTe IIPUBEIO K IPUHATUIO
neroM 2020 r. 3akoHa «O 1UQPOBBIX (PMHAHCOBBIX AaKTUBAX» B PeAKLINN, COAEP-
JKalel KpUIITOBATIOTHI.

2.4. bopbbOa c KpMNTOBAJIOTONM B Nopsaake o6Lero Hag3opa

OpHako OTCYTCTBME HOPMATMBHOTO 3alpeTa Ha 000OPOT KPUIITOBAIIOTHI He
OCTAaHOBWIO HaJ30pHbIE OpraHbl. Ha coBemanun B ['eHepanbHOI MPOKypaType
Poccniickoit @eneparyy 6511 BBIpabOTaHBI 001IIVIE apTYMEHTHI IPOTUB VCIIONb-
30BaHIA KPUIITOBAMIOT — OHM «ABJIAIOTCA JIEHEKHBIMM CyppOTraTaMM... OTCYT-
CTBME 00eCIIeYeHHOCTY PealbHOl CTOMMOCTBIO... COOCTBEHHUKN [sic!] kpumTo-

* OATO cpep>xaHHO OlLleHM/IA 3Ty HOBe/ITy: cM. Anti-money laundering and counter-terror-
ist financing measures Russian Federation Mutual Evaluation Report. FATE 2019. Available at:
http://www.fatf-gafi.org/media/fatf/documents/reports/mer4/Mutual-Evaluation-Russian-Federa-
tion-2019.pdf (mara o6pamenns: 10.11.2020)

46 FATF Guidance for a risk-based approach. Virtual assets and virtual asset service providers.
2019. P. 19-20.

¥ IlpuHsATHE 3aKOHA O L(POBBIX (PMHAHCOBBIX AKTIMBAX «IIOBUC/IO» 13-3a TpeboBanmit PATO.
21.05.2019. Available at: URL: https://tass.ru/ekonomika/6452798 (mara obpamenus: 21.11.2020)
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BQ/IIOT HA CETOJHSIIIHNIT IeHb JIMILIEHBL. .. 3aIUThl CBOUX MHTEPECOB B CyAeOHOM
Y aIMMHUCTPAaTMBHOM nopspake»*. I[Tocme aToro npoxyparypamm B pasamyHbIX
perronax OblTa HayaTa KaMITaHUS JaBIeHUs Ha MpeAIpUHUMaTeseil, IpUMeHs-
IOIIVX KPUIITOBAJIIOTY.

HesaBucumo OT permoHa [eliCTBMA HAI30PHOTO OpTaHa IPOXOAWIN IIO Of-
HOMY CLIeHapyIo: MHUIIMMPOBA/IACh IIPOBepKa COOIONEHMs 3aKOHOAATE/IbCTBA B
cdepe meHEKHO-KpeUTHON NOMNTUKM, B X0/je KOTOPOJI IIpeIIpUHIMATE/IAM 10-
CTymano TpeboBaHMe ABUTHCA B MPOKYPATypy AiA oObacHeHmit”. ITo pesynbra-
TaM IPOBEPKM HAIIPAB/IANOCH IIPENOCTEPEKEHNE O HENOIIYCTUMOCTY HapyIIeHNA
3aKOHOJATE/IbCTBA; ITOC/IE 9TOTO MpeAIPUHIMATEe/IN OOBIYHO MpeKpalan pado-
Ty ¢ KpunTOoBamoTON". OfHAaKO B HEKOTOPBIX CIy4asX IPeJIPUHUMAIICH [O0-
TIO/IHUTE/IbHbIE MePBI: K IIPOBEepKaM IPUBJIeKalIach Ha/JIOroBas CIy>k6a’!, a Takxe
M3BIMAJIOCh 000PYIOBaHNE, «IIPEAIION0KITE/IbHO UCIIO/Ib3yeMOoe I HapyLIeHUA
3aKOHa», Ha J/INTe/IbHbIE CPOKU ™.

[Tpoxyparypa Taxoke MCIO/Ib30Ba/Ia TAKO CIIOCO0 JJaB/IeHN, KaK 0/I0KMpOBKa
VIHTEPHET-CaliTa, CONEp>KallleTo 3alpelieHHYI0 K PacIpoCTpaHeHNo MHPopMa-
yto. CaMa BO3MO>XKHOCTb OJIOKMPOBKM caiiTa gonyckaercs cT. 15.1 3akoHa «O6
nHpOpMannm»>, COITTaCHO KOTOPOI, eC/IM CYJ IIpMU3HaeT MH(opMaLuio Ha caiite
«HpOpMaImeit, pacpocrpaHenne Kotopoit B Poccuiickoit @emepaunmn 3ampe-
1€HO», POCKOMHAaI30p BHOCUT CaliT B CIIELVIAIbHBII peeCTP, KOTOPBIN HAIIPaBJIA-
eTcs TpoBariepaM s 61okupoBku. Poccuiickoe 3akoHOAaTeNbCTBO 10 2020 T.
He COflepyKaJIo 3allpeTa Ha paclpocTpaHeHyue MHGOpMAanyy O KpUITOBAIIOTE,
PaBHO KaK ¥ He ObI/Ia IPeyCMOTPeHa OTBETCTBEHHOCTD 3a paclIpOCTPaHEHe 110-
no6HoI MHpopManyy. OTHAKO 9TO He MEIIAJIO IPOKYpaType Fo0MBaThCs O/I0KM-
POBKU CalITOB B CyJax.

B cuy Toro, 4To 6710KMpOBKa CaliTOB B TAHHOM C/Ty4ae OCYIeCTBIIsIACh B CY-
IeOHOM HOpsZiKe, MOXKHO MOJCYNTATh KOMMYIECTBO OTOKMPOBOK Ha OCHOBAHUM
OITy0/IMKOBaHHBIX CyeOHBIX pemeHnii. [To camoit ckpoMHOI o1jeHKe, ¢ 2016 roxa

¢ B IenepanbHoli mpokyparype Poccuiickoit @efepaniny COCTOSIOCH COBELaHMe O IPaBOMep-
HOCTH UCIIO/Ib30BaHVsA aHOHMMHBIX IUIATEXHBIX CUCTeM U KpuiTosamor 06.02.2014. Available at:
URL: http://www.genproc.gov.ru/smi/news/genproc/news-86432/ (mata obpamenns: 21.11.2020)

* HoBocubupckas IpoKyparypa He ofoOpuia mmBo 3a kpuirosanory 06.08.2017; Gepmep-
ckuit kooneparus Lavkalavka Bei3Banm B mpoxypaTypy us-sa mprema 6mrkonHoB // Kommep-
canrb. 10.08.2017.

3 Cwm. Hamp.: IIpokypaTrypa 06bABMIA IPEfOCTEPEKEHNE JUPEKTOPY aBTOCATIOHA, KOTOPBII
pasMecTun B VIHTepHeTe 00'bsAB/IEHNME O IIPOfjaXKe aBTOMOOWIIA 3a 55 «OuTKOMHOB» // IIpokyparypa
KpacHospckoro xpas. 13.12.2017.

°! TIpokypaTypa Haua/ia IpOBepKY TePMIHAJIOB 10 Ipofiaxke KpunrosamoTsl B Kasann // PBK.
16.11.2017.

2 C nopaun LIB: xak B Poccuu Havany uspiMathb Kpunromarsl // PBK. 01.09.2018.

3 @epnepanbHbI 3aK0OH 0T 27.07.2006 Ne 149-P3 «O6 nupopmanyy, nHPOPMALNOHHBIX TEX-
HOJIOTHSAX U 0 3auuTre nHpopmarum» // Poccuiickas razera. 29.07.2006.
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IIpoKyparypa norpebosana 3abimokuposath 6omee 100 caiiToB, pa3MeCTUBIINX
nHbOpMaLNIO O IPOJaXKe KpUITOAKTUBOB. OJJHO 13 3HAKOBBIX JIe/I TAKOTO POJa,
pourexiee 1o BepxoBHoro cyma — pgeno caitra «Bitcoininfo»™, sabmoknpoBan-
Horo 12 suBaps 2017 roga 1o 3anpocy npokypopa Beiboprckoro paitona CaHKT-
[Terepbypra. Cyn 06OCHOBa/l CBOe pelleHMe TeM, YTO CalT PacIpOCTpaHseT
MHPOPMAIINIO O IEHSKHOM CypporaTe — KpUITOBATIOTe «OUTKOMH», TelleHTpa-
JIM30BAaHHOM BYIPTYa/IbHOM CpeJCTBe IUIaTeXKa ¥ HaKOIUIeHN, He 00eclie4eHHOM
peanbHOIT CTOMMOCTBIO. B crydae «Bitcoininfo» Brafenblbl caiiTa CMOIIN OTMe-
HUTD pellleHe, J0Ka3aB, 4TO K Jiely He ObUIM IIpMBJIeYeHbl 3alHTepeCcOBaHHbIE
muua (aEMUHKCTPATOP JOMEHHOTO MIMEHM), OJHAKO CaMo OTHeceHue nHpopma-
L[V O KPUIITOBAIIOTE K HE3aKOHHOI He 00CY>KIanoch.

OtMmeHa cyfie6HOTO pellleHNus MO MOJOOHBIM Je/laM — CKOpee VICKTIOUeHue,
4yeM IpaBuIo. XOTs B IepUOJ aKTUBHOTO 00CYX/IeHN s 3aKOHOaTe/IbCTBA O KPUII-
toBamoTe B 2018-2019 ropmax HabIIO#ANTOCh HEKOTOPOE CHIDKEHME KOMMYecTBa
0/I0KMPOBOK U JIa)kKe OTKa3bl IPOKYPATYPhI OT UCKOB>, CAlThI ¢ MHPOpMALNeit O
KPUIITOBAJIIOTE IIPOIO/DKAIOT OITOKMPOBATHCA .

3. AonroxapaHHas ieranu3auua KpunToBaniot
3.1. «<Undposbie oeHbru» B npoekte nameHeHuii B FrK PO

C 2018 ropa Ha oHE TeOPETUIECKUX CIIOPOB 3aKOHOJATe/Tb Havasl IpefIpu-
HYIMaTb YCWIN, YTOOBI OTIpele/INTh KPUITOBATIOTH B 3aKOHOZIaTenbcTBe. B T'o-
CYHApCTBEHHYIO [yMy ObLI BHeCEH 3aKOHONPOeKT «O BHeCeHUM M3MEHEHUl B
YacTU MEPBYI0, BTOPYIO U 4eTBepTylo I'paxxmanckoro kogekca Poccuiickoir Pe-
fiepanyn’’», MpeANoIaTaoInil HOIIOTHEHNE KOIeKCa KaTerOpuAMY «IM(POBBIX
IpaB» U «IMQPOBBIX A€HET», 110 CYTH, O3HAYABIINMM O/IOKYEIIH-TOKEH U KPUII-
TOBAJIIOTY.

3aKOHOIPOEKTOM Ipefnonaranoch BBectu B 'K PO HOBbIN TiII MMyLeCTBEH-
HBIX IIpaB — «I1QpOoBbIe IpaBa». TY MPaBa, 110 CYLIECTBY, 03HAYAIOT «IIUPPO-

> Penrenne Boiboprckoro paitonHoro cyga ropopa Cankr-Ilerep6ypra ot 18.07.2016 o meny
Ne 2-10119/2016 (M-9635/2016); AnennsiunonHoe onpepenene Cankr-IleTepOyprckoro ropos-
cKkoro cyga ot 13.02.2017 o gemy Ne 33a-2537/2017.

> Cwm. Hamp.: Pemrenne Kyii6bimeBckoro paitoHHoro cyga . Omcka ot 24.07.2018 mo memy
Ne 2a-2861/2018; 3aaBnenue Npokyparypsl I. OMcka ot 07.05.2019 Ne8-03-2019/6769.

% Cwm. Hamp.: Penrennie HsiHIOMCKOTO paitoHHOTO Cyfa ApxaHrenbckoit obmactu ot 04.02.2020
mo pemy Ne 2a-125/2020; Pemenme Amnamckoro ropojckoro cypga KpacHomapckoro kpas ot
28.02.2020 o memy Ne 2a-637/2020.

%7 3akoHONpPOeKT Ne 424632-7 «O BHeceHMM M3MEHEHUII B 4acTHU IMepBYI0, BTOPYIO U CTATbIO
1124 vactu Tperbeit [paxkmaHckoro kopekca Poccumiickoit @emepanyn (0 nudpoBBIX MpaBax)».
Available at: URL: https://sozd.duma.gov.ru/bill/424632-7 (nata o6pamenns: 10.11.2020)
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BOJI KOZI», KOTOPBINl «yZOCTOBEpseT IIpaBa Ha OOBEKTBHI I'PAXJAHCKUX IIPaB» I
CYILIeCTBYeT «B MH(OPMAIVIOHHOII CUCTeMe, OTBEYAIOLIell. .. IIPU3HAKaM JeljeH-
Tpa/1M30BaHHON MH(POPMALMOHHOI crcTeMbl». O0513aTe/TbHBIM yC/IOBUEM Hajll-
4ys 11QPOBOTO MpaBa ABJSAETCS BO3MOXKHOCTb «00€CIeUnTDb JIUILY, MMEIoLIeMy
YHUKA/IBHBII OCTYI K 9TOMY IM(PPOBOMY KOJY... BO3MOXXHOCTDb B JIF000I MO-
MEHT O3HAKOMMTBCA C ONMCAHUEM COOTBETCTBYIOIETO OOBEKTa IPaskIaHCKMX
npas». Obnmagarenem 1uppoBOro MmpaBa MPU3HAETCS «INL0, UMEIOIIee YHIKATIb-
HBI JJOCTYII K... IM(POBOMY KOJY..., IO3BOJIAIONIVNII COBEPIIATh EMCTBUA IO
pacropsKeHNIo UGPOBBIM IPABOM».

BaxxHo, 4TO 1[M1(pOBOE NPaBO He MPEAIOIAraIoCh IPAaBOM B TPAJUIIVIOHHOM
CMBICJIE: 3TO KOJI, YAOCTOBEPAIOLNIL IPYrOe, «TPALULMIOHHOE» IIPAaBO — BELIHOE,
006513aTeNbCTBEHHOE, KOPIIOpAaTUBHOE U T.11. [lockonbKy obnmagareneM 1iudppoBoro
IpaBa CYMTAETCA MULI0, 00JIafatolee TOCTYIIOM, TO pelllaeTcs: 1 npobieMa, o Ko-
TOpOIL 5 Mycan B pasfaene 1.1: coxpaHsaeTcs 10rvKa MH(POPMAIVIOHHOI CYCTEMBI,
B KOTOPOI1 «IIpaBO» [EVICTBYET, [I0KAa Y BIaZie/Iblja €CTb JOCTYII.

Kpome Toro, obpaiy BHMMaHMe 4MTaTes Ha TakKye IMPU3HAKYU I1M(POBOTO
IIpaBa, KaK CyILIeCTBOBaHNE B pacIpefie/IeHHO CVUCTeMe, a TakoKe IMyOIMIHOCTD
JOCTyIa K peecTpy UMQPOBBIX IpaB. DTU IPU3HAKN ITO3BOJL/IN OTPAHNYUTD
1upoBble MpaBa OTKPBITBIMU PacIpeie/IeHHbIMU PeecTpaMu, XOTsI OIpefere-
HIIe U IAHO B JIyXe TeXHOJIOTMYeCKOil HeMTPATbHOCTH (peecTphl He 00s3aTe/IbHO
IOJDKHBI paboTaTh Ha O/I0KYeliHe).

[TpennoskeHHOe omnpeneneHne «ubpPOBOToO MpaBa» PacpOCTPAHSIOCH TOMb-
KO Ha TOT «unppoBoil Kofi» (TOKEH), KOTOPBIN YIOCTOBEPsIET APYToe, TPagyI-
OHHOe TpaBo. [loaToMy f/Is yperynmpoBaHMs KpUITOBAIIOTHI NTOTpebOBanIach
OT/ieIbHASA CTATbhs, U OHA ObIIa IPeIyCMOTPeHa IIPOEeKTOM — cTaThbs «Lludposbie
neHbrm». K TakuM JeHbraM oTHOCMICA IMQPOBOI KO, CYI[ECTBYIOLINIT aHA/IO-
IMYHO IM(POBBIM IIpaBaM B pacIipefie/IeHHON CUCTeMe, HO, B OT/INYMe OT HUX:
1) «He yZOCTOBEPSAIONUMII IPAaBO Ha KAKOW-TMO0 00BEKT TPaXKAAHCKMX HIPaB» U
2) UCTIO/Ib3YeMBII «[IJIS OCYIIeCTBIEHNA TUIATeXel».

Taxum 06pa3oM, KpUIITOBATIOTA OIIpefie/ieHa OT IPOTUBHOTO. JleHbru ObLIn
IpebABUTENbCKON LIEHHOI OyMaroii, moka ¢ OTMEHO 30/I0TOrO CTaHfjapTa He
yTpatuau Bce mpasa «u3 6ymarm» [JIynn JI., 1948: 162—165], — no aToit >ke 10TH-
Ke I poBbIe JeHbIV OBUIN ONMCAHbI KaK IV POBBIE IIpaBa, He yAOCTOBEPSIOIye
HYKaKUX IIpaB. TO OIpefie/ieHNte, 06/1afast onpeieleHHO MapafoKCanbHO J1e-
TaHTHOCTDIO, MIMeeT PAJ, HeLOCTaTKOB. Bo-IepBbIX, cCaMO Ha/lN4dKe ONpefe/IeHN
OT IIPOTUBHOTO YacTO CBUMETENbCTBYET O TOM, YTO aBTOP HE CMOT YJIOBUTb CyTH
TOTO VI MHOTO SABJIeHNA*®. BO-BTOPBIX, OHO IT03BOJIAET OTHECT K KPUIITOBATIOT-

5 BcroMMHAeTCs IVIATOHOBCKOE OIIpefie/ieHyie YelIoBeKa KaK JBYHOTOrO CYILecTBa (e3 Iepbes,
koropomy JuoreH CHHOIICKMII ¢ 6/1eCKOM IPOTMBOIIOCTABII ApTYMEHT B BUJie OLIUIIAHHOTO HeTY-
xa [[luoren Jlasprckmii, 1986: 40].
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HBIM JTII00bIe TOKEHBI, He IIPe/IIojIaraBlIye IOHATHOTO IIpaBa TpeOoBaHMsA — Ha-
IpyMep, TOKEHBI, Jalollyie IPaBo Ha II0/Ty4eHNe KPUITOBAMTIOTH B OyaylieM, 1o
3TOVI JIOTMKE TAKXKe ABJIATCA KPUIITOBA/IIOTO, €C/IY UCIIONIb3YIOTCA B HEOIIpe/ie-
JIEHHOW [eATEeIbHOCTH 110 «OCYLeCTB/IEHNIO IUIaTexxeli». [Ipu aTom mop onpepe-
neHye uMQpPOBBIX AeHer He IOAXOAAT, HallpuMep, obeclieyeHHbIe KPUIITOBAIIO-
TBI, IIOCKOJIBKY OHU IIPE/IOCTAB/IAI0T CBOMM O0/IafjaTe/IsIM OIpefie/IeHHbIe TIpaBa
(X0Ts 1 BecbMa yCIOBHBIE).

B mepBoii pemakuyy M3MEHEHMII Tak>Ke YCTaHAB/IMBAIOCh, YTO LM(POBbIe
IeHbIM MOTYT MCIIO/Ib30BAThCsA «B KauyeCTBe IJIATEKHOTO CPEeJiCTBa» «B CIydasax
Y Ha YC/IOBVISIX, YCTaHOBJIEHHBIX 3aKOHOM», — B 3TOM C/Iy4ae K MX 000pOTy I10
aHAJIOTUV IIPUMEHSIOTCS HOPMBI O IMQPOBBIX IIpaBax. ITO ONpefeieHNe BBI3bI-
BaJIO BOIIPOCHI: BO-TIEPBBIX, 13-3a UCIIO/Ib30BAaH HEKOPPEKTHO KaTeTOPUN He-
JICHe>)KHOTO IIIATeXXHOTO cpeficTBa (cM. pasf. 2.1). Bo-BTopsIx, eciu 1yudposbie
IEeHbIM MOTYT MICIIONIb30BAaThCA KaK IIATEXXHOE CPENCTBO TONBKO B OTHEIbHBIX
CIIy4asAx, B KAKOM Ka4eCTBe OHU MCIIOJIb3YIOTCA B OCTA/IbHOE BPeMA — KaK MMY-
I1eCTBO, KaK 1[ndPOBbIe IIpaBa MIN Kak 00beKT, OrpaHNIeHHbIIT B 000poTe?

3.2. «Liudppoeblie npaBa». UToroeasa pepakuns 'K PP 6e3 kpuntosaniort

K coxanennio, B IpMHATON pefaKkLuM U3 3aKOHOIPOEKTa ObUIM MCKIIIOYe-
HBI Hanbosiee CIOPHbIE HOPMbI — B YaCTHOCTH, CTAaThsI O «IM(POBIX JEeHbIAX»,
PaBHO KaK 1 pAJ APYrMX monoxxeHnit. CTaTbs o «um@poBbIx mpaBax» (141.1) co-
XPaHUIOCh, HO B MI3MEHEHHOM BapMaHTe. B npuHATOI pefakuym cratby 1udpo-
Bble IIpaBa — 3TO «HAa3BaHHbIE B TAKOM KadyecTBe B 3aKOHe 00A3aTebCTBEHHbIE
Ul MIHBIE IIPaBa, COJIEP>KaHMe U YC/IOBUA OCYIIECTBIEHNA KOTOPDIX ONPEIENATCA
B COOTBETCTBMM C IPaBWIaMy MHPOPMAIVIOHHO CUCTEMBbI, OTBEYaloIell ycTa-
HOBJIEHHBIM 3aKOHOM IIpM3HaKaM». IIpu aToM «obmamaTeneM 1udpoBoro mpasa
IPU3HAETCA JINII0, KOTOPOE B COOTBETCTBIY C IIPaBWIaMy MH(OPMALIMOHHOI C1I-
CTEMBI MIMeET BO3MOXKHOCTD PaCIOPAXKaTbCA STUM IIPAaBOM».

BupHo, uto opMynmpoBKa M3MeHUIACh 110 CPAaBHEHMIO C IIePBOHAYATbHBIM
BapuaHToM. [Tocie gonrux 6e3pesyIbTaTHBIX Ae0aTOB, KaCAIOMIMXCA «IM(POBO-
ro KoJa» U «I(ppoBOro 0003HAYEeHN», 13 OLpefie/ieH s ObIIM VICKTIOYeHBI BCe
IIPU3HAKY PaCIIpefie/IeHHOTO 1 TyOIMYHOTO peecTpa. BakHo, 4To 1judpoBoe npa-
BO 6oJIblile He YIOCTOBEpseT ApyTMe IpaBa, a PaKTIIeCKN ABIAETCA POPMOIL, B
KOTOPOII CO3JAI0TCA HOBbIE 00A3aTe/IbCTBEHHbIe 1 MHbIe IpaBa [CaHHMKOBa /L.,
2019: 84]. OrcyTcTBUE KOHKPETUKY B ONPEie/IEHUN 3TUX «MHBIX» IIPaB II03BO-
JINJIO HEKOTOPBIM Y4€HBIM C/e/IaTh BBIBOJ Ia’Ke O TOM, YTO B popMe IM(pPOBLIX
IIpaB MOXXeT BBINTyCKaTbcs KpunrosamoTa [Edpumosa JI., 2019: 23] — xot4, Kak
CTaJIO IIOHATHO C MpuHATHEeM 3akoHa «O IMPPOBBIX aKTNUBAX», ITO He TaK.

B npunATOIN pefakuyy M3MEHEHUI COXPaHM/IACh TIepBOHAYa/IbHAsA KOHIETIIA
«1(ppoBoOE IPaBO — ITO HAOCTYII», COOTBETCTBYIOIIAs JIOTMKe MH(POPMAIIIOHHBIX
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CHUCTEM M MICK/TIOYAIOIIasl BEPOATHOCTb CUTYALUN «IOCTYIA HET, HO IIPaBO €CTb».
IIpyu sTOM HOpMa CTajIa YeTHIPEX/bI O/TAHKETHON — ee TOIIOHIIN IBYMA CCBII-
KaMU Ha Oy/yiiye 3aKOHbI U IByMs CChUIKAMU Ha IIpaBula MHQOPMAIMIOHHBIX CH-
creM. O6513aTe/IbHOCTD YKa3aHMs 1M(POBBIX IIPaB B 3aKOHE IT03BOJISIET TOBOPUTH O
neramuTeTe IMQPPOBBIX MpaB. [lepBbIM 13 IPUHATHIX B pa3BuTue cT. 141.1 3aKOHOB
cran 3akoH «O IpUBIeYeHNY MHBECTULINI C MICTIO/Ib30BAHMEM MHBECTULIMIOHHBIX
w1athopm»*’, IPeayCMOTPEBIINI «YTUIUTAPHbIE NP POBBIE TIPaBa».

Bmecre ¢ nudpossimu paBamu B 'K PO 6b11m Tak)Ke BHECEHBI IBMEHEHNS B
cT. 128 06 obbexTax TpakKHaHCKMX IpaB. Ee HOBasg GopMyIMpoBKa «MHOE MIMY-
I[eCTBO, B TOM YJIC/Ie MMYIIeCTBeHHbIe IIpaBa (BKI0Yasa Oe3HaIYHbIe TeHeKHbIe
CpefcTBa, 6e3TOKyMeHTapHbIe IieHHble OyMary, IuQpoBble IpaBa)» MO3BOJAET
CIeNaTh BLIBOJI, YTO IMQPOBBIe IIPaBa OTHOCATCSA K VIMYILIECTBEHHBIM IIpaBaM B
COCTaBe MIMYILeCTBa, OfTHAKO He OTHOCATCA K BelaM. B TakoM ciydae undpossle
IpaBa MOIYT YAOCTOBEPATb U 00sA3aTeNbCTBEHHDIE, I KOPIIOPATUBHBIE, U JaXke
VICK/TIOUMTEe/IbHBIE IIPaBa B 3aBUCUMOCTH OT TOTO, YTO Oy/ieT YCTAaHOBJIEHO B CIIe-
L[1a/IbHOM 3aKOHOJATENbCTBE.

3.3. «<Undposas BanoTa» B 3aKkoHe
«0 undpoBbIX GMHAHCOBbLIX aKTUBAX»

B urone 2020 ropa mpuHAT 3aKOHOIPOEKT «O NUPPOBBIX (PMHAHCOBBIX AKTH-
Bax...», paspabarbiBaBumiics ¢ 2017 roga®. K npenmery 3akoHa, B 4aCTHOCTH,
OTHECeHbI «OTHOILIEHN A, BOZHMKAOIIME TPy 060poTe I poBoit BamoThl B Poc-
cnitckoit @emeparnum» (cT. 1). 1 suBaps 2021 r. kpunToBanoTa B Poccun HakoHern
IIOJIYYUT OIpefle/IEHHBIN IIPABOBOI PEXKUM.

B nepBoHaya/bHOM 3aKOHOIIPOEKTE IIPEJIAraoch OIpeeNTb KPUIITOBA-
JIIOTBI Yepe3 OINCaHNe TEeXHOJIOIMM UX CO3ZaHVA ¥ (PYHKIVMOHMPOBAHMA. DTOT
MOJIXO/l KpPUTUKOBAJICH YYEHBIMI ¥ IPAKTUKAMU [Cannukosa JI., 2019: 82], u B
pe3y/ibTrare pa3pabOTUMKY OT HETO OTKa3anuch. Mbl He OyeM MCCIefjoBaTh IIep-
BOHAYa/IbHYI0 Bepcyio 3aKOoHONpoekTa «O nyudpoBbIX GMHAHCOBBIX aKTUBAX» I
neperijieM HeIOCPECTBEHHO K MPVHATON PelaKLIUIL.

CornacHo IPUHATON pefakiyuy 3aKoHa, «1M(POBOI BaIOTOV» MPU3HAETCS
«COBOKYITHOCTb 3JIEKTPOHHBIX JAaHHBIX (1M(ppoBOro Koja wiym 0003HAUYeHMNs),
cofiep>Kalyxcsi B MH(POPMALMOHHOI CUCTeMe, KOTOpble IpefaraloTcs u (vim)
MOTYT OBITH IPVMHATHI B Ka4ecTBe CPeNCTBa IUIaTeXa... U (Wim) B KayecTBe MH-
BECTUIIVIII ¥ B OTHOLIEHUY KOTOPBIX OTCYTCTBYET JINIIO, 0OsI3aHHOE Iepe] Kax-
IbIM OOJajiaTeseM TaKMX 97IEKTPOHHBIX TaHHBIX...» (4. 3 cT. 1). Takum obpasom,

* @epnepanpHblii 3aKoH 0T 02.08.2019 Ne 259-D3 «O mpuBIedeHNN NHBECTUIUII C MCIIOIb30-
BaHMeM MHBECTUIMOHHBIX ITaTGOPM M O BHECEHNN M3MEHEHMIT B OT/e/IbHble 3aKOHO/aTe/IbHbIe
akTpl Poccniickoit Pepepanum» / Poccuiickas rasera. 07.08.2019.

% Indpy orpaHnymnmm cymMmoir. MunduH pacmmcan IpaBuia pasMelleHNs TOKeHOB B Poc-
cun // KommepcanTs. 27.12.2017.
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¢ poBas BT 06/1aaeT CIeAYIOIMY IPU3HAKaMI — 3TO: 1) COBOKYITHOCTb
37IEKTPOHHBIX IAHHBIX, 2) 00/1a/jaTe/Ib KOTOPOII He TIO/TyJaeT IIpaB TpebOBaHMA K
TPeTbUM JINIIaM U 3) KOTOPYIO MOKHO MCIIO/Ib30BaTh B KaUeCTBe CPe/iCTBA IIaTe-
Ka WU Iy1s1 MHBeCcTUImit. Pasbepem KaXX/[plil IIPU3HAK 110 OYepPe/u.

KpunroBamoTra — 9TO «COBOKYIIHOCTb 9/7I€KTPOHHBIX JaHHBIX». 3aKOH HaMe-
PEHHO He OTHOCUT KPUIITOBAIIOTY K M POBBIM IIpaBaM; OYEBIU/HO, TAKOE pellle-
HUe T03BO/IMJIO He paspelaTb BOIPOC IPaXk[JaHCKO-IIPAaBOBOI MPUPOJbI KPUII-
TOBaMIOTHL. TakuM 06pa3oM, ImpaBoBasi MPUPOJA «COBOKYITHOCTI 3/IEKTPOHHBIX
IaHHBIX» OCTAETCS HEOIPefieIeHHOIL.

B xavecTBe ma/UIMAaTUBHOTO pellleHMs IPSMO IepednciieHsl ceppl 3aKOHOa-
TETbCTBA, B KOTOPBIX KPUIITOBATIOTY C/Ief[yeT CYNTATD IMYILIeCTBOM. ITO IyO/Imd-
HO-IIPaBOBBIE U MPOIeCCyanbHble MHCTUTYTBI: QHTUOTMBIBOYHOE 3aKOHOATe/Ib-
cTBO (cT. 17 3aKoHa), aHTUKOPPYIIIVIOHHOE 3aKOHOJATeNbCTBO (CT. 22, 24-25),
VICTIOJTHUTE/IbHOE IIPOM3BOACTBO (CT. 21), a TakKe KOHKypcHas Macca (cT. 19).
[I71s1 ocTa/IbHBIX C/Ty4aeB MPUPOJAa KPUIITOBAMIOTHI He OIIpefie/ieHa: OHA He BKIIIO-
YeHa B YMC/I0 0ObeKTOB IPaKAaHCKuX mpas cornacHo cT. 128 I'K P®, B cocras
COBMECTHO HXUTOTO MMyIiecTBa cynpyros (ct. 34 CK P®) wm B onpenenenue
HacnepcTBeHHOI Macchl (c1. 1112 'K P®). Cymam ocTaeTcs MMIIb TOIKOBATH 3a-
KOH I10 @HA/IOTV! B CIIOPHBIX CUTYaLIMAX.

Bropoil mpusHak KpUIITOBAIIOTH U ee OTIn4yue OT IU(pPOBBIX IpaB (TOKe-
HOB) — oOyafiaTeNlb KPUIITOBAIIOTHL HE IOTy4aeT BMecTe C Hell 00s3aTenbCTB
CO CTOPOHBI TpeTbux /. CrenaHo MCKIYeHNe MIIb /I «onepaTopa u (1)
y3710B MHPOPMAIVIOHHO CUCTEeMbl», KOTOpble 00s13aHbl BHOCUTD JJAHHBIE B MH-
¢dbopmanyonnyo cucremy. Ha Mot B3IJIAM, 37eCh 9Ty OrOBOPKY 3aKOHOZAATENb
MOT ¥ He BHOCUTDb — K JIe/ICTBUAM Y3/I0B pacIipefie/IeHHOTO peecTpa BooOIe He-
IPUMEHUM TEPMIUH «00513aTe/IbCTBO» XOTsI ObI IOTOMY, YTO (PYHKIMOHMPOBaHe
CHCTEMBI OCYILECTB/IAETCA 6e3 BONeN3bABICHNUA OTHE/NIbHBIX YIACTHUKOB, Y MBI
He MO>KeM IIOHYUTb, K IIPUMePY, Y3e/I peecTpa 3amucath win, Hao0opoT, He 3a-
IVICBIBATb OT/eIbHYIO TPAH3aKIMIO B 6710K. [0BOPUT 06 «00s13aTe/IbCTBAX» Y3/I0B
CeTM K ee Y4aCTHMKAM — O3HadaeT MICKaTh OTHOCKTE/IbHbIE ITpaBa TaM, I7ie X HeT.

Haxkower, TpeTuit mpusHaK KpUITOBATIOTHI — €€ MOXXHO WCIIO/Ib30BaTh B
KavyeCcTBe «CPeNCTBA IUIaTeXa» WM «MHBecTHimit». Ob6a 3TUX TepMMHA UMEIOT
KpaliiHe HeoIlpeleNleHHbI XapakTep. O MPOTUBOPEYMBOCTY MOHATUS «CPELCTBO
I/IaTeXKa», KOTJla peub He MAET O 3aKOHHOM CpPefCTBe IIaTexXa, A yKe Mucan B
pasp. 2.1. Yro ke KacaeTcsl MHBECTUIUIL, TO K HUM POCCUIICKOE 3aKOHOIATE/Tb-
CTBO IT03BOJIsIET OTHECTY MTPAKTUYECKY TI00bIe aKTUBBIL: TaK, 3aKOH «O06 MHBeCTH-
IIVIOHHO JIeATe/IbHOCTI»®! Olpefie/iieT MHBECTUIINY KaK BJIOXKEHME B 0OBEKTHI

! @emepanpHbIl 3aKOH OT 25.02.1999 Ne 39-D3 «O6 MHBeCTULMOHHOIT HesiTeNbHOCTH B Poc-
cniickoit Gefepanuit, oCyliecTBIAeMOIl B popMe KallMTalIbHbIX BIOXKeHMI» // Poccmiickas rasera.
04.03.1999.
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IpeANPYHIMATENbCKOI VI MHOV AeATeTbHOCTY «B LIe/IAX ITOTyYeHVs IIPUObIIN 1
(Mm1) JOCTVDKEHMsI MHOTO «I1071e3HOTO addexTar (cT. 1).

CnepmoBaTenbHO, B COBOKYITHOCTH IO/ 9T IIPU3HAKM — CPEZICTBO IJIaTeXa U
CPe[iCTBO MHBECTULIMII — IOINAJAIOT MHOTME HeMaTepuanbHble akTUBbL. K HUM
MOYXHO OTHECTH, B YaCTHOCTM, O€3HAIMYHbIE JeHbIY; I0OITOMY 3aKOHOAATENb OT-
[Ie/IbHO YTOYHWMI B 4. 3 CT. 1, 4TO Ge3Ha/MyHble pyOIM ¥ MHOCTpAaHHAsA BajIIOTA
U(PPOBBIMM JEHbTaMI He SABJISAIOTCA.

XoTs KpUNITOBAMIOTA B CT. 1 3aKOHa ompefie/ieHa KaK TO, YTO MOXKHO IPUHU-
MaThb B KayecTBe CPECTBA IUIaTeXa, TAKOe VMCIIOb30BaHMe Jlajiee 3alpeleHo.
B ct. 14 ycTaHOB/IEH 3aIpeT /1A POCCUICKUX Pe3UIeHTOB (Kak (pU3NYecKNX, TakK
VI IOPUIMYECKX JINIT) IPUMHMMATh KPUIITOBAIIOTY «B KaueCTBe BCTPEYHOTO IIpe-
JIOCTaBJ/ICHN)S 3a... TOBApPHI... pabOTHL... yCIyru unn [6 kauecmee — P.A.] mHOTO
crioco6a, I03BOJIAIOIIEr0 IIpeAIosaraTb OIIaTy HyQpoBOil BaIIOTOM TOBApPOB
(pabor, ycmyr)». O4eBUAHO, 3TOJ HOPMOJ IVIAaHMPYETCSI OTPAHNYUTD VICIIOIB30-
BaHJIe KPUIITOBATIOTHI B KOMMepueckoM obopote. IIpu aToM 06MeH 0HOI KpuII-
TOBA/IIOTHI HA IPYTYI0, PABHO KaK 1 MICIIO/Ib30BaHVe KPUIITOBA/TIOTHI I/1 pac4eTOB
10 MHBIM CZIe/IKaM (HaIpyMep, OIUIaTa KPUIITOBA/TIOTON IMIIEH3MIOHHOTO JTOTOBO-
pa, MMOKYIIKA IIeHHBIX OyMar mim BHeCeHVe KPUIITBAIIOTHI B IMYIECTBO IOPU/IM-
YeCKOTO JINIIA) IO OYKBe HOBOTO 3aKOHA He 3allpelleHbl.

Takoke 1. 7 cT. 14 ycTaHaB/IMBaeT 3allpeT HA PacIpoCTpaHeHue NHPOpPMAIN
06 ortaTe TOBapoB, pabOT U YCIYT KPUIITOBAIIOTOI. ITO IMO3BOMUT IPOJOKUTD
KaMIIaHMIO IO OIOKMPOBKAM CalITOB, COAEPIKALMX MHPOPMAINIO O KPUITOBA-
JII0Te — ceifvac, Kak 5 Mcas B pasf. 2.4, Takue 6JIOKMPOBKMU OCYIIECTBIIAIOTCA 6e3
3aKOHHbBIX OCHOBaHMIA.

3.4. OrpaHuyeHue npaBa Ha cyaeOHyI0 3alunTy

PaccmoTpum emre ogHO GecIiperiefieHTHOe OrpaHMYEHME, YCTAHOBIEHHOE HO-
BBIM 3aKOHOM: KPUIITOBA/IIOTA U CAEIKY C Hell He MOMY4aloT CyAeOHOI 3alnThl,
ecu 061afaTenb KPUITOBAJIIOTH He 3a/IeK/IapUpOBaJI ee JO/DKHBIM 00pa3oM.

BecnpenieenTHas HOpMa 4. 6 CT. 14 ycTaHaB/IUBaeT, YTO TPeOOBAHUSA pes3u-
JIEHTOB, «CBsA3aHHBIE ¢ 0OaganmeM Iy poBOIl BalTIOTON, TOJJIeKAT CyReOHO 3a-
IIUTe TOIbKO IPY YCIOBUM MHGOPMIUPOBaHNA UMM O (aKkTax obagaHusa qudpo-
BOJI Ba/IIOTOJ 11 COBEPIIEHNA IPAXKAAHCKO-IIPABOBBIX CAE/IOK 1 (M/IV) OTIepariuii
¢ nu¢poBOI BATIOTOI B NOPSAZKE, YCTAHOB/ICHHOM 3aKOHOJAaTeIbcTBOM Poccmii-
ckoit Pepepanuu o Hamorax u cbopax». [Ipyrumu cnoBaMu, pe3yeHThl BIIpaBe
IPebABIATD B CyJ| TpeOOBaHNA, CBA3aHHBIE C KPUITOBAIIOTON, TOIBKO €CTIN JO-
KasaJy, 9YTO KPUIITOBA/IIOTA ObIIa 3a/leK/IapypOBaHa.

OTa HOpMa BBbI3BIBAET LIE/MBIN PAJ| BOIPOCOB, KaK TEOPETMYECKOTO, TaK I
IPaKTUYECKOTO XapakTepa. Bo-nepBbIX, COMHUTe/IbHA caMa KOHCTPYKIVS BbI-
6opouHOro 0TKasa oT Ipasa Ha obpameHne B cyn. Koncrurynms (ct. 19, 46) ra-
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PaHTUPYeT PaBEHCTBO IIPaB Iepefi 3aKOHOM I CYZIOM, a TaK)Ke IIPABO KaXK/I0TO Ha
cymebnymo sammury. Hopmer KoHcTutynum cormacytorcs co cr. 2 MexayHapop-
HOTO IaKTa O IPaKAAHCKMX ¥ MOJUTUYECKUX npaBax (1966), KoTopslil 00:3bI-
BaeT TOCYapCTBa-yIacTHNUKY obecriednBaTh M060My muiy 9¢pQeKkTuBHbIE MephI
3aIMThl HAPYLIEHHBIX IIpaB 0e3 Kakoro 6bI To HU ObUIO pasmnunsa®. B atoM o1-
HOILICHMY YCTaHOBJIEHME Pas/INYHBIX IIpaB Ha oOpalljeHne B CyJ I Pe3UIeHTOB
" Hepe3uieHTOB npoTuBopeunt Koncruryunm Poccunm.

Bo-BTOpBIX, COMHNTE/IbHA KOHCTPYKIMA OTKa3a B 3allliTe ITpaBa Ha MMyIIle-
CTBO II0 MOTMBAM HEUCIIOJIHEHVS HAJIOTOBOI 00sA3aHHOCTH, CBA3AHHOI C 9TUM
uMyectBoM. Hanorosble 06s3aTenbcTBa BOSHUKAIOT U VMCIIOTHAIOTCA He3aBU-
CMMO OT T'PaKJAHCKUX, U JlaXKe COBeplIeH)e HaJIOTOBOTO IPAaBOHAPYIIEHMs He
MOXXeT JIMIINTD HapyLINTeIA IIpaBa Ha 3alUTy — TeM 0oJiee B CUTyaIlui, KOTZa
yIIaTa Hajiora He OTHOCUTCS K TpefMeTy cnopa. IIpaBa Ha ompefenieHHbIe aK-
TYBBI MOTYT OBITH IOJTHOCTBIO JIMIIEHBI CY/leOHOM 3aIIUTBl — HAIpPUMEp, eCIN
3T aKTVBbI ICKTIOUEHbI VI OTPaHIYeHbl B 060poTe. OfHaKO HEKOPPEKTHO CTa-
BUTH IIPaBO Ha I'PaK[AaHCKO-IIPABOBYIO 3aIIUTY B 3aBMICUMOCTb OT MCIIOTHEHMSA
IyO/IMYHO-TIPAaBOBBIX 00A3aHHOCTETI, CBA3aHHBIX C AKTUBOM.

HamnpammBaoTca aHa/IOTUM € SPYTYMM BO3MOXKHBIMM OTPaHUYEHUAMM IIPaB
u cBOOOJI, KOTOpble HAIIPAMYIO He CBSI3aHBI C IpefMeTOM HapyueHus. V eciu
orpaHMYeHNe Bble3fla 32 TPAHNUITY I/IA HeIUIaTenbIIuKoB (cT. 67 3akoHa «O6 nc-
HOTHUTETBHOM IIPOU3BOJICTBE»®) ellle MOXKHO TPAaKTOBaTh Kak Mepy obecrede-
HIA VCIIOTTHEHNA PellleHnA CyAa (JO/DKHUK MOXKET CKPBITbCA OT VICIIOTHEHMA
peleH Cyzia 3a Ipefie/TaMil POCCUIICKOTO IIPABOIIOPAKA), TO 3aIIPET Ha YIIPaB-
JIeHVe TPAaHCIIOPTHBIM CPefCcTBOM (CT. 67.1 TOTO >ke 3aKOHA) OYeBMIHO AB/IAETCA
MepoJi KOCBEHHOTO NPUHYXJEHMA U 110 CBOEMY XapaKTePy HAaIlOMUHAET Mepy
OTBETCTBEHHOCTM — CO3JJaHM€ HEeTaTMBHBIX IOCEACTBUIL I/ [OKHUKA, YTO
JIOJDKHO TIOHYAMTDb €r0 CaMOCTOATE/IbHO MCHOTHUTH pelneHue cypa [[ambme-
puH M., 2018: 16]. KOHCTUTYIIMOHHOCTD 9TUX HOPM Y>Ke HEOJHOKPATHO OCIIa-
puBanacp®.

OpHako OTKa3 B CyfeOHOIT 3alnTe 10 PAAY KPUTEPUEB OTIMYAETCS JJaKe OT
aTUX Mep. Bo-mepBbIX, orpaHmdeHre mpaBa Ha CyfieOHYIO 3alUTy, B OTINYME
OT OTpaHMYEHNMA CHELMATbHBIX IIPaB, B IPUHINIIE HEJOMYCTUMO B CUITY CT. 56
KoHcrurynym. Bo-BTopbIX, orpanndenns, npegycMoTpeHHble 3akoHoM «O6 ric-
IIOJTHUTE/IbHOM IIPOM3BOJCTBE», HAKIAIbIBAIOTCA Ha OCHOBAHWM Cy[eOHOro pe-

62 MeXX/{yHapOZHBII IIAKT O TPKAAHCKIX U MOMUTNIECKX IpaBax (mpuHsT 16.12.1966 Peso-
moonueit 2200 (XXI) Ha ieHapHOM 3acefannu lenepansHoit Accam6renr OOH) // United Nations
Treaty Series. Vol. 999. P. 225-240.

8 @enepanpHblit 3aKoH 0T 2.10. 2007 Ne 229-03 «O6 ncronHuTeIBHOM IpOon3BoaCcTBe» // Poc-
cuiickad rasera. 06.10.2007.

¢ Omnpenenennst Koucturynuonnoro Cyna PO ot 03.07.2014 Ne 1561-0, Ne1563-0.
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meHys. YTobbl OrpaHMYNTH IIpaBa JO/DKHMKA, HEJOCTATOYHO HEBBIIIOTHEHNA
KaKIX-m160 0053aTe/NbCTB (HAaNpyUMep, aaMMEeHTHBIX); HeOOXOIMMO TaKXe pe-
IIeHNe Cy/a, MOATBep XK alollee 9TOT GaKT, M HalM4ye UCIIOTHUTEIbHOTO JINCTA.
OpHaxo 3akoH «O nu@poBbIX GUHAHCOBBIX AKTUBAX» He TpeOyeT YCTaHOBIEHNUA
¢daxTa HaJIOrOBOTO IPaBOHAPYLIEHN, YTOOBI OTKA3aTh B 3all[UTE: JOCTATOYHO
JIMIIb OTCYTCTBUA JOKA3aTe/NIbCTBA, YTO UCTEL] BBIIIOHII BCe CBOU 0053aHHOCTIL.
9TO COBEPIIEHHO MHOI ITOAXO0/, KOTOPBIl TpeOyeT OT HO/DKHIUKA ITOATBEPXKAATD
CBOe IIpaBo Ha obOpamieHue B cyp. [Ipu aTom cyn daxTmyecku oOpeMeHseTcs He
CBOJICTBEHHBIMM €My 00S3aHHOCTSIMM HA/IOTOBOTO KOHTPOJIA.

MO>XHO IIPeAII0N0XNUTD, 4TO AEeKTapMpOBaHIie KPUIITOBATIOTHI TIO3BOJINT YCTa-
HaB/IMBATb ee BJIajie/Iblia ¥ PellaTh TaKUM 00pa3oM NMpo6IeMy OTOKIeCTBICHUA
KPUIITOBAIIOTHOTO KOIIIeTIbKA 1 ero ob/ajjaTesns, 0 KOTOPOII 5 mucan B pasf. 1.4.
Opnako B Tekyuieit popmymuposke cT. 14 3akoHa «O 1uQpOBBIX HUHAHCOBBIX
aKTVMBaxX» IIPEJOCTABIIAET Pa3/INIHbI 06BeM ITpaB Ha TPAXKLAHCKO-IIPABOBYIO 3a-
IIUTY B 3aBUCUMOCTH OT CTATyCa HaJIOTOIUIATE/IBbIVKA, @ TAK)Ke MCIIOTHEHNA VM
y6/IYHO-TIPaBOBOIL 00513aHHOCTY. DTO sIBHO poTuBopeunt Koncruryruu Poc-
cnu, a Takoke oOpeMeHseT CyZl He CBOVICTBEHHBIMI eMY (PYHKIVIAMIL.

3aknuyeHuve

C MOMeHTa ITepBbIX TyOIMKALNIT B POCCUIICKO IOPUAYECKOI ITpecce KPUIITO-
BAJIIOTBI 13 Y3KOI ¥ Ma/IONPUMEHMMOI! TeMbl CTa/IM MPAKTUIECKN MEITHCTPUMOM;
B KPYIIHBIX >KypHa/IaX BBIXOAMIN Lie/ible HOMepa, IOCBALIeHHbIe TPoOIeMaTKe
11¢$pOBIX aKTVBOB. OJJHAKO BaKHO He TOIBKO TO, KaKyI0 INIIY /I yMa HOBBII
(beHOMeH f1aT yYeHBIM; BaXKHO U KaK II0Ka3alo cebsA rocyjapcTBo, T.e. 3aKOHOJA-
Tenb, B pabore. Ha ¢poHe cLIOPOB TEOPETUKOB U MIPAKTUKOB POCCUIICKIIT 3aKOHO-
natenb ¢ 2014 o 2020 roppl mpomIesn Bce CTafuy OTHOLIEHN A K KPUIITOBAIIOTE 110
usBecTHOI Mofien Dmm3abet Krobnep-Pocc: ot orpunanms no npunatusa. Kakue
BBIBOZIBI MOXKHO CZIe/IaTh II0 UTOTaM 3TOrO Ipolecca?

PerynaTtop u gpyrue BefoMcTBa (B IepByIo o4epenb MuHGUH) IpefcKasyeMo
COCPeOTOYMINCh Ha 3alIPeTUTE/NbHON MOBECTKE. 3allpeTUTE/IbHBIX 3aKOHOIIPO-
€KTOB ObI/IO HAIIVICAHO 3HAYNTE/IbHO 60JIblIle, YeM M1bepanbHbIX, i B UTOTE MEH-
HO B 3aIIpeTUTE/IbBHOM pyC/ie KpUIITOBAIIOTAa 1 ObUIa yperymuposaHa. IIpu stom
orpaHmnyeHue 060poTa KpUITOBATIOTH B POCCUM B 11€7IOM COOTBETCTBYET HOJIM-
TUKY «TepPMeTH3aLMU» MUPOBOIT GMHAHCOBOI cUCcTeMBI, TpoBouMoit PATO.

ITockonmbKy cpeny OpraHOB IOCYJapCTBEHHOI BIACTY CIIOXKUICA 3alIPETUTENb-
HBIil KOHCEHCYC 10 TIOBOY KPUIITOBA/IIOTEL, 32 BpeMsI pa3paboTKM ¥ 00CYK/ieHV
COOTBETCTBYIOLIMX HOPMAaTMBHBIX aKTOB IIOJHOLIEHHBIN IONUTUKO-IIPABOBOIL
aHa/NMM3 He IPOBOAMICA, PHIHOK (CYIIeCTBYIOINMII ¥ TIOTEHI[Aa/IbHbIN) He OLleHM-
BAJICS, U @/IbTePHATVBHBIE BapMAHTHI O(pMIIMaTbHO He paccMaTpuBanuch. Kakum
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1L[eJIAM, C TOUKY 3peHMs MOIUTYKY IIpaBa, IOCTY>KIUT ITO/IHbII 3aIIpeT 1e/I0i IPyTI-
IIbIl 9KOHOMMYECKNX OTHOUIEHNII — MCIIO/Ib30BaHNMA KPUIITOBAMTIOTHI B Ka4eCTBe
cpencTBa omaThl? [103BOMUT /M 9TOT 3ampeT 3aIIUTUTh NpaBa Tpak/laH, NHBe-
CTOpPOB, IpeAnpuHuMaTesneit? Kak oH moMoxeT 3al[UTUTh IIpaBa KPeAUTOPOB,
06€eCIIeunT MCIOTHNMOCTD KOHTPAKTOB, B TOM YJC/Ie TPAHCTPAaHNYHBIX?

ITpu aTOM Haflo MOHMMATh, 4YTO C NpuUHATHEM nonpaBok B 'K PO u B @3
«O 1udpoBbIx GMHAHCOBBIX aKTUBax» Muccysi MuHuHa ellje He 3aKOHYEHa —
Ha ITOBeCTKe KaK MUHIMYM YCTaHOBJICHME CAHKIINII 32 HapyILIeH)sI HOBOTO 3aKO-
HOJjaTeNbCTBA. B yacTHOCTH, Hac XAyT n3MeHeHus B Hamorosblil Kofiekc, YTONM0B-
HbI1 KofieKe u Kopekc 06 aiMuHMCTpaTHMBHBIX NpaBoHapyuieHNsax®. IToaromy,
BEPOSITHO, HAC XX/YT HOBbIEe 0053aHHOCTY U 3aIIPeThI B cepe BBIITyCKa ¥ 060poTa
KPUIITOBAJIIOT.

3aKkoHOAaTeIb IOKasaa ceOs Ype3BbIYaiiHO HEIIOBOPOTIMBBIM, KOIZA JIe/I0
IOLLIO 0 3aKOHOTBOPYECTBA — KOHCOMMUJALMI PAa3HOPOAHBIX IPYIIIT MHTEPECOB
U BBIPAOOTKM KOMIIPOMMCCHBIX TO3UI[MI, TIOCTPOEHNIO TUIIOTE3 U UX IPOBEP-
Ke Ha OCHOBaHMM 3MIMPUYECKUX JaHHbIX. CBepXaKTyanbHble usMeHeHus B 'K
P® (nToroBbIM 06BEMOM B TPU CTPAHUIIBI) pa3pabaThIBalINCh M NPVHUMAIICDH
okos1o rofia (paspaborka B Havasie 2018 T., mepBas myOnMKanusa B MapTe, Ipu-
HATe — MapT 2019 1.); 60/1ee nmoapobHblit 3akoH «O 1MppoBbIX PrHAHCOBBIX
aKTVMBax» Haxomwics B paspaborke moutu tpu ropa (Ilopyuenne ITpesmpenta
Ne IIp-2132 — oxta6bpb 2017 r., mepBas mybnmkanus — pexabpb 2017 r., npu-
HAT B ntoste 2020 r.). [l cpaBHeHMsI: KHsDKeCTBO JIuXTeHITeiTH paspaboTano 06-
PasLoBbIT 3aKOH 0 O10K4eitHe (061l 06beM KOTOPOTO C COIPOBOANTEIbHBIMU
Marepuanamy npubmnkaercs Kk 200 crpanuiam) 6e3 Maoro 3a aBa roga (Hos0pb
2016-asryct 2018 rr.)%. IIpy 3TOM A He Kacaloch 3alpefebHO HI3KOTO YPOBHSA
3aKOHOTBOPYECKOJI TEXHMK! B HAlIMX 3aKOHOIIPOEKTaX: HAIIpuMep, U3SMEHEHN B
I'K P® B npuHATOI pefaKLuy BHOCUINCD B «9acTV» (a He MyHKTHI) cTaTeit [K PO.

Cyper 3a penkumy uckmodeHnsamu (meno Ilappkosa, geno Bitcoininfo) ne
MPOSABWIN aKTUBHON PO/IN B NMPOSCHEHU! IPAaBOBON IPUPOABI KPUITOBATIOTHI
U CMEXXHBIX BOIIPOCOB. BKyIle ¢ MOT4aHMeM 3aKOHOJATENA 9TO NPUBENIO K TOMY,
9TO TaK ¥ He ObUIM paspelleHbl IPUHIUINATbHbIE BOIIPOCHl HOKTPUHBI — Ka-
KOBa IPaBOBasi IpUpPOJa BUPTYaJbHOIO MMYIIeCTBa B KOHTeKCTe cT. 128 ['K PO,
KaKoJl HaJyIe)Xalnii crocob 3auyThl paB Ha Hero U T.11. KBanndukaryio kpui-
TOBAJIIOThI KaK «MHOTO MMYII[eCTBa» HeJ/lb3:sl Ha3BaTh MHAayYe KaK Ma//IMaTUBHOM, U
OTCYTCTBJ€ YEeTKOTO pelIeHVs MPOoOIeMbl IpUBeeT Hac K HOBBIM Ipo6eMaM B

Oyzmy1eMm.

% Mundun Poccun paspaboran makeT 3aKOHOIIPOeKTOB 1o umdposoit Bamore. 11.11.2020.
Available at: URL: https://minfin.gov.ru/ru/press-center/?id_4=37278 (zara obpamuenns: 21.11.2020)

6 Cwm.: Blockchain Act / Impuls Liechtenstein, 2019. Available at: https://impuls-liechtenstein.li/
en/blockchain-act-liechtenstein/ (gara o6pamenns: 21.11.2020)
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Hawm e, uccmegoBaTensaM, Iopa, Kak TOBOPUTCS, CHeNaTh IIyOOKMIT BIOX 1
HepeiTy K 00CY>KIeHNI0 HOBBIX BOIIPOCOB IIPAaBOBOTO PeXXVMa KPUIITOBATIOTHI 1
KPUIITOAKTUBOB — 00 MCIIO/Ib30BaHNM 1{M(POBOI BATIOTHI 11 1M (PPOBBIX aKTUBOB
B OTZE/IbHBIX CHE/IKAX, O MOpsAAKe OOMeHa 1 JeK/IapMpoBaHNA 1[U(PPOBBIX aKTH-
BOB, O 3HaYEHUM 3aINCU B PACIIPENIEIEHHOM PeecTpe B COOTHOLIEHUM C JIEVICTBY-
IOLIMM peryIMpoBaHMeM ITyOIMYHBIX PEeCTPOB I O 3all[UTe IpaB Ha IUQPOBbIE
akTyBBI. I[loxamyit, 06CcyKieHre BOIIPOCOB NPUPOJBI IPaB HAa KPUITOBAIIOTY 1
MeCTa KpUIITOBATIOTHI B CUCTEMe TPaKJaHCKMX ITPAaB MOXKHO CUMUTATh 3aBepIINB-
IIVMCSL.
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Abstract

The article describes the key issues of legal regulation of cryptocurrency, which emerged
in Russian doctrine and jurisprudence in 2015-2020. The article considers nature of
“ownership” of cryptocurrency, status of cryptocurrency as an object of property rights,
legal ratio of “cryptocurrency”, “money” and “money surrogate” in Russian law. Author
describes the chronology of legislative activity concerning cryptocurrency and related
issues, marks the main milestones. The author compares the problems arising in practice
with the solutions proposed by the Russian law. The structure of the article fits the
purpose of the research — to determine the problems of cryptocurrency’ legal regime
and to evaluate how Russian Law coped with arising tasks. The first two parts of the
article are devoted to civil and financial issues of the legal regime of the cryptocurrency
and to the proposed legal options. The third part of the article is devoted to the bills and
adopted laws on the legal regime of the cryptocurrency. The work of the legislator has
been reviewed and evaluated from various perspectives. As a result, the conclusion was
made that the Russian regulator gravitates towards a prohibitive cryptocurrency policy.
Such policy is determined both by the traditions of the Russian market regulation and by
Russia’s international obligations as a member of FATF. The author states that during the
development of Russian laws on cryptocurrency, a full analysis of the consequences of
the regulatory ban was not carried out, the volume of the cryptocurrency market was not
estimated, and alternative bills were not considered by officials. The courts, which could,
to a certain extent, assume the role of filling the legal gap, failed to take on this role and
have only noted the legal uncertainties regarding the cryptocurrency. It is expected that
soon the Russian legislator will establish sanctions for violations of cryptocurrency laws
and define obligations and prohibitions in the area of crypto asset issuance and trading.
After that discussion about the nature of cryptocurrency rights and the civil law regime of
cryptocurrency will be closed.
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